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C H A P T E R  XXL

Landholding, and the Relation o f Landlord and Tenant in 
India— The Permanent Settlement.

§ 268, The Bengal Zemindars, as we found them, were 
the persons who collected the revenue from the cultivators 
and other subordinate landholders, and they were res
ponsible for paying it when collected into the Government 
treasury. Their origin was various and their rights were 
by no means-well defined.3 They were no doubt in many min'dars.

2 “ Most of the considerable Zemindars in Bengal may be traced to an 
origin within the last century and a half. The extent of their jurisdictions 
has been considerably augmented during the time of Jaffr Khan, and since, 
by purchases from the original proprietors, by acquisitions in default of legal 

, heirs or in consequence of the confiscation of the lands of other zemindars.
Instances are even related in which zemindaris have been forced upon the 
incumbents."— Mr. Shore’s Minute o f the 2nd April 1788. “  Since the
decline of the constitution in the reign of Farokhslr and the introduction 
of me farming system at the recommendation of Rattanchand, when corrup
tion pervaded every department of the State, the unprincipled zemindars by 
ingratiating themselves with the Amils, or rulers for the time being, distressed 
the inferior zemindars by every possible mode, until they were reduced to the 
necessity of selling their zauuidetris to their oppressors, who thenceforward 
became by virtue of usage, not of right, the acknowledged proprietors of 
them. Other zemindars, having desolated their lands by mismanagement and 
dissipation, were obliged by the ruling power to dispose of them to more 
prudent and opulent zemindars for the liquidation of their balances, The 
title of the purchasers of such land was considered good and valid, Towards 
the close of the reign of Mahomed Shah, during the administration of Ram- 
narain and Jankiram and other Nazims of the Bahai Province, certain zemin
dars by attaching themselves to these officers acquired great influence, and 
either by force or under different pretences, unjustly possessed themselves 
of the estates ol the inferior landholders, till at length becoming rich and 
powerful through Connivance of the Nazim, who permitted these usurpations, 
they declared themselves the proprietors of the lands thus unfairly acquired.
It w as i>y the above modes that many zemindars of this province augmented
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instances ra/iw or chiefs, or persons otherwise possessed of 
local importance and influence, which the Mahomedan 
Subahddrs utilized for the collection of the revenue, and 
which were increased and extended by being thus recognized 
by the authority of Government and called into active 
exercise. Where no such persons existed, the want was 
supplied by appointing some of the numerous candidates 
who were ready to give a valuable consideration for a 
position which afforded great opportunities of profit.3

their possessions. From being proprietors of a taluk, they became possessors 
o f a pargana. ; and from possessors of one pargana, they became possessors 
of many. ”— Answers to Questions put to Ghulam ffosen Khan the Historian, 
son o f Fakhar-Ud-daulah, formerly Ndzirn o f Ba/idr. Mr. Shore in his 
Minutes of the 2nd April 1788 and iSth June 1789, says that the origin of 
the proprietary and hereditary rights of the zemindars is uncertain ; that in 
Akbar’s time the zemindars of Bengal were numerous, rich and powerful ; 
that they were not of his creation and probably existed with some possible 
variation in their rights and privileges before the Mahomedan conquests in 
Hindustan, and without any formal acknowledgment acquired stability by 

; ' prescription. He infers that the new invaders, who claimed the revenues of
the country, from motives of policy and humanity employed the ancient 
possessors of the land as their agents for the collection of the taxes of the 
State, superadding the jurisdiction exercised by the Collectors of revenue 
in their own system of finance; and that for this purpose, they confirmed the 
former proprietors by sanads or grants conferring offices of an inheritable and 
permanent nature. H e does not consider the sanad to be the foundation 
of the tenure. In Appendix No. 15 to Mr. Shore’s Minute will be found an 
account of the origin and descent of the zemindars of Rajshaye, Dinajpore, 
Bardwdn, Nadia, and Lushkerpore, showing that the zemindar!, descended 
in these families. “  Zemindaris,” says the Rairaiyan in his answers, “  are 
of various kinds. Some are obtained by inheritance, some by clearing 
the country of wood, some by the ejectment of the former possessor for 
ill-behaviour, some by purchase, and some in trust. . . . Some are large 
and some small.” In dealing with the argument drawn from inheritance, 
it may be well to remember that under native rule a um indari did not 
descend in exact conformity with the Hindu and Mahomedan law, inasmuch 
as it descended intact to one heir and was not subdivided. Reg. XI of 1793 
abolished this “  custom originating in considerations of financial convenience, 
established under the native administrations, according to which some of the 
most extensive zemindaris are not liable to division.”

3 In order to understand exactly what these sources of profit were, it 
must be borne in mind that the zemindar (or tahikdar in the North-Western 
Provinces) paid a fixed sum to Government. This sum was revised occa
sionally, but it was fixed for the time being. All beyond this sum, that

: _



It had always been usual to exact a sum by way of fine
or nazarana upon every accession to the position, even
in the case of the heirs of the zemindars of the former
class, in whose family their rights had been hereditary
before the existence of the Mogul power. Persons who
had an undoubted right of succession found it expedient
to comply with the demands of those who had it in
their power to put their rights aside; while new men
and the heirs of those, whose sanads or patents were but l '
a generation old, were very willing to pay for succeeding against

to a position to which they had no other title than the Zwlelptf.™
will of the ruler.4 Those, who regarded chiefly the former prieivts.

could be exacted from the subordinate holders, was clear gain. Improved 
agriculture, the cultivation of further portions of waste land, the discovery 
of land held revenue-free without right, the imposition of cesses {a fcuM), 
the levy of customary fees, and the possession of sir land, as the: home- 
farm or lord’s demesne of the zemindar was called, were all sources which, 
worked with arbitrary and too often lawless discretion, yielded a very con
siderable income. What the zemindar paid to Government was fixed : 
what he was to take from the raiyats was not fixed. “ The institute.- of 
Akbar show,” says Mr. Shore, “ that the relative proportions of the 
produce were settled between the cultivator and the Government j yet 
in Bengal I can find no instances of Government regulating those pro
portions.”

* See a Note on Hu mode o f Investing a Zemindar, Appendix No. 9 to Mr.
Shore's Minute o f 2nd April 1788. The zemindars of Nadia, Bard win,
Dinajpore, and formerly of Bishenpilr, Pachete, Birbhum, and Roshanabad, 
were instances of the first of the above classes— see the Kairayan s answers,
Appendix No. 17, id. The succession of the latter, especially where power
ful, was no doubt assisted by the growing weakness of the Mogul power.
Exactly the same thing happened in respect of the ancient benefices in 
Europe— see Hallam’s Middle Ages, Vol. I, pp. 160, 161, and 172. In the 
last place Mr. Hallam says— “  Some writers have accounted for reliefs in the 
following manner. Benefices, whether depending upon the Crown or its 
vassals, were not originally granted by way of absolute inheritance, but 
renewed from time to time upon the death of the possessor, till long custom 
grew up into right. Hence a sum of money, something between a price 
and a gratuity, would naturally be offered by the heir on receiving a fresh 
investiture of the fief, and length of time might as legitimately turn this 
present into a due to the lord, as it rendered the inheritance of the tenant 
indefeasible. This is a very specious account of the matter. But those who 
consider, &c. . . . will perhaps be led rather to look for the origin of 
reliefs in that rapacity with which the powerful are ever ready to oppress 
the feeble.” The same may be said of the Bengal zemindars, the difficulty of
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class of zemindars, were satisfied that a semindari was 
an hereditary proprietary right in the soil, very similar to, if 
not identical with, an Englishman’s right in his estate. 
Those who fixed their attention upon the latter class con
tended that it was nothing but an office ; and, when 
pressed with instances of regular succession, replied that 
it was the tendency of all offices to become hereditary 
under the particular system. The holders of the latter 
opinion argued that the principle of dividing the produce 
with the cultivators annihilates the idea of a proprietary 
inheritable right— that the existence of the sanad proves.' 
investiture essential— that a semindari is expressly called 
a service in the sanad, the terms of which assign duties 
but convey no property— that a fine was paid to the 
sovereign as a preliminary to investiture— and that security 
was taken for the personal appearance of the zemindar, 
all which are inconsistent with the notion of a proprietary 
right in him. Those who maintained the former view 
replied that the State claimed merely a share of the 
rents or produce, and this was not incompatible with the 
existence of proprietary right— that a semindari was 
inheritable by usage and prescription, the force of which 
are admitted in all countries, when derived from principles 
of natural right and conformable to right reason—-that 
the sanad was never conferred at discretion upon an alien 
to the exclusion of the heir and was properly construed 
as confirming existing rights, not as creating new ones—  
that it was only the principal zemindars who asked or 
received sanads, while the inferior zemindars succeeded 
according to their own laws of inheritance— that the use 
of the word sendee in the sanad proved nothing, when 
the tenure was found to be hereditary, and property

arguing as to whose rights at all will appear from the already quoted observa
tion of Mr. Shore— “  The constitution of the Mogul Empire, despotic in its 
principle, arbitrary and irregular in its practice, renders it sometimes 
almost impossible to discriminate between [tower and principle, fact and 
right ; and, if custom be appealed to, precedents in violation of it are 
produced.”
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depending upon service in its inception may have become 
by usage hereditary— that the nazarana paid on investi 
ture was probably an exaction, or ought at any rate to be 
regarded as a fine for the renewal of an estate— that the 
KroH and Ami/, both holding an office concerned with 
the collection of the revenue, paid no nazarana and did 
not succeed by inheritance— that in a country subject 
to frequent revolutions in which the zemindar as often 
took part against the Government as with it, the security 
for personal appearance was merely a device to keep them 
to their allegiance— that the sanad contained no term, 
and the obvious inference was that the tenure was to 
continue so long as the conditions of the grant were 
observed.8

* Mr. Shore’s Minute of the 2nd April 1788. Lord Cornwallis said in his 
Minute or the 3rd February 1790 :— “ The question that has been so much 
agitated in this country, whether the sewiftdan and faltlkdars are the actual 
proprietors of the soil, or only officers of Government, has always appeared to 
me to be very uninteresting to them ; whilst their claim to a certain percentage 
upon the rents of their lands has been admitted, and the right of Government to 
fix those rents at its own discretion has never been denied or disputed.”  An
other discussion was as to whether the Sovereign, the zemindars or the raiyats 
were the owners of the land. As a matter of'fact no one ever did or can own 
land in any country, that is, in the sense of absolute ownership— such owner
ship as a man may have in movable property, as for example, in a cow or a 
sheep which may be stolen, killed and eaten, or in a table or chair which may be 
broken up of burned at the pleasure of its owner. Land is immovable, indes
tructible. No man, however feloniously inclined, can run away with an acre 
of it. The Marathi freebooter and the Pindari marauder were alike power
less to carry off a bigah— see Williams on the Law of Real Property, pp.
1— 30, who, after remarking upon the erroneous notions too generally enter
tained amongst non-professional persons upon the subject of property in land, 
goes on to say "  The thing then the student has to do is to get rid of the idea 
of absolute ownership. Such an idea is quite unknown to the English law.
No man is in law the absolute owner of lands. He can only hold an estate 
in them.” If the laws of our country formed part of a liberal education, these 
erroneous notions would not prevail. The Author once travelled home front 
India with an English hsA-oumer, who had made the tour of the globe to 
study the different tenures of land in various countries, but who was absolutely 
horrified at being told that no man could be the absolute owner of land, and 
that 110 man was so in England. There is reason to believe that the first ad
ministrators of the Company’s territory in India had similar vague notions of 
the law of real property in their own country. A  very strong indication of 
this is the use of the word ‘ estate,' which in legal phraseology means the
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§ 269. Mr. Harington gave Lord Cornwallis in 1789 
the Following definition of a Bengal zemindar as he 
existed before our rule ; and writing twenty-eight years 

M r. Haring- afterwards, he said he saw no reason to alter it— “ A  
>onn befuu- landholder of a peculiar description not definable by any 
JStLnwIar single term in our language—-a receiver of the territorial
before the revenue of the State from the raiyats and other under-
SettUm&il tenants of land— allowed to succeed to his semindariby 

inheritance, yet in general required to take out a renewal 
of his title from the sovereign or his representative on 
payment of a fine on investiture to the Emperor, and a 
nasarana or present to his provincial delegate the Nfizim—~ 
permitted to transfer his zemindari by sale or gift ; yet 
commonly expected to obtain previous special permis
sion— privileged to be generally the annual contractor 
for the public revenue receivable from his. semindari; 
yet set aside with a limited provision in land or money, 
whenever it was the pleasure of Government to collect 
the rents by separate agency or to assign them tempo
rarily or permanently, by the grant of a jagir or 
altamgah— authorized in Bengal since the early part of 
the eighteenth century to apportion to the parganas, 
villages, and lesser divisions of land within his semindari 
the abzvdb or cesses, imposed by the subahddr, usually 
in some proportion to the standard assessment of the 
zemindari established by Tociar Mai and others; yet 
subject to the discretionary interference of public author
ity either to equalize the amount assessed on particular 
divisions, or to abolish what appeared oppressive to the 
miyat— entitled to any contingent emoluments proceed-

interest in reality owned, by an individual, the aggregate of the rights over land 
vested in a particular person. The extent of this interest may vary very con
siderably, e.g. an estate- for-life, an estate-tail, an estate in fee-simple, none of 
which phrases carries the idea of turning the land itself. In popular phraseo
logy the word 1 estate ’  is applied to the land itself, and this is the only way 
in which it was applied in India by the first administrators, aird has continued 
to be applied down to the present hour— (See the Bengal Regulations passim, 
more especially cl, 2, s, 2, Reg. X L V III of 1793 3 cl. 2, s. 2, Reg. XIX. of 
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ing from his contract during the period of his agreement; 
yet bound by the terms of his tenure to deliver in a 
faithful account6 of his receipts— responsible by the same 
terms for keeping the peace within his jurisdiction ; 
but apparently allowed to apprehend only and deliver 
over to a Musalman Magistrate for trial and punishment.”
Mr. Shore considered the zemindars “ as the proprie
tors of the soil, to the property of which they succeed 
by right of inheritance” ; but he observed that a property M r. Shores 

in the soil must not be understood to convey the zemindar's 
same rights in India as in England ; that the difference Rights. 
is as great as between a free constitution and an arbitrary 
power; that we are not to expect under a despotic Govern
ment fixed principles or clear definitions of the rights 
of the subject, but must admit the general practice of 
such a Government, when in favour of its subjects as 
an acknowledgment of their rights.7 He believed that 
the zemindars had hereditary rights, although these rights 
were indefinite; and the question of their future status 
under the English Government be considered to be a 
mixed one of right and of policy.

270. The final views of the Court of Directors as to 
zemindars were conveyed in the following terms :— “ In Final views 
former despatches we have, on different occasions, conveyed °f Couri 
to you our sentiments, though we have also stated that we t0 tM 
felt the materials before us to be insufficient for forming Zemindars. 

a decisive opinion. On the fullest consideration, we are 
inclined to think, that whatever doubts may exist with 
respect to their original character, whether as proprietors

“ The account of receipts was not always a very faithful one. The 
Jama IVasil Baki paper prepared ai the end of the year from the actual 
accounts of the year is said to have been invented by Udhmant Singh 
of Nussipvtr in the district of Murshedabrkl in order to enable the 
accounts of receipts to be rendered in the manner most suited to the 
zemindar. Even at the present day the amlah or employees of many 
zemindars prepare two sets of these papers— one correct, for then- 
own use— the other drawn out as may be most suitable for use in Court.

7 Para, 383 of the Minute of \%th June 1789.
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of land, or collectors of revenue, or with respect to the 
changes which may in process of time have taken place in 
their situation, there can, at least, be little difference of 
opinion as to the actual condition of the zemindars under 
the Mogul Government, Custom generally gave them 
a certain species of hereditary occupancy; but the sove
reign nowhere appears to have bound himself by any law 
or compact, not to deprive them of i t : and the rents to be 
paid by them remained always to be fixed by his arbitrary 
will and pleasure, which were constantly exercised upon 
this object. If considered, therefore, as a right of property, 
it was very imperfect, and very precarious, having not at 
all, or but in a very small degree, those qualities that 
confer independence and value upon the landed property 
of Europe. Though such be our ultimate view of this 
question, our originating a system of fixed equitable taxa
tion will sufficiently show that our intention has not been 
to act upon the high tone of Asiatic despotism. We are* 
on the contrary, for establishing real, permanent, valuable 
landed rights in our provinces ; and for conferring such 
rights upon the zemindars ; but it is just that the nature 
of this concession should be known, and that our subjects 
should see they receive from the enlightened principles 
of a British Government, what they never enjoyed under 
the happiest of their own.” 8
■ § 271. There can be no doubt that there never was 

in India any property in land exactly similar to that 
aggregate of rights, the highest known to English law, 
which is termed a fee-simple,9 and it was therefore of the

8 General Letter of the 19/h September 1792.
* “  There seems to be the heaviest presumption against the existence in 

any part of India of a form of ownership conferring the exact rights on the 
proprietor which are given by the present English ownership in fee-simple.’ ~  
Maine’s Village Communities, p. 160. It may be "well to observe that the 
Bengal Zemindars were different from the Village Zemindars of the Village 
Community and more nearly resembled the Tahikdars of Upper India. In 
the North-Western Provinces the taldkdar was superior, and the zemindar 
inferior. The reverse was the case in Bengal. The taldkdar was subordinate 
to the zemindar, where any relation existed between them. Some large



first importance that when the Zemindars of 1793 were 
declared ' proprietors ’ of the lands included in their 
zemindar Is, the nature of their proprietorship should be 
defined— that it should at least have been expressly stated, 
if such was the intention of the Government, that they The Nature 

were not to consider themselves proprietors in the English 
sense of the term. From what has been said it will, be Proprietor- 

obvious that the rights and powers of the zemindars, as by
the rights and privileges of the ra iy a ts , were uncertain and the I’ erma- 

indefinite under the former system ; that both alike were 
left uncertain by the Permanent Settlement Regulations j1 tbe nesuu. 
that there was no uniform and well-defined custom, no 
settled common law, to which recourse could be had in 
case of dispute, when the utterance of the Legislature 
was wanting. The natural and necessary result was, that 
in all things for which the Legislature did not make pro
vision, the new course of things under British rule created 
a practice and an usage which adjusted and regulated

tahikdars indeed paid {heir revenue direct to Government and were independ
ent of the zemindar; but in no case was the zemindar subordinate to the 
tahikdar. The word taluk, talnka, is derived from the Arabic word ‘ alak,’ 
which signifies ‘ to hang from,’ ‘ to depend upon (alak also means a leech, 
which hangs from the body to which it has attached itself and has another 
quality said to have belonged also to the talukdar) and means ‘ connexion,
‘dependence.’ In Upper India the taluk was dependent upon, subordinate to, 
the sovereign. In Bengal the taluk was subordinate to the zedttnda) i, but 
not always. The larger tahikdars were huztiri, i. e. they were immediately 
under the Supreme Government,, to' which they paid their revenue direct: 
while the smaller ones were mazhiri or specified, i. e. in the sanad of the 
zemindar, .through whom they paid their revenue, Doubtless all were origin
ally huztiri, but When the revenue came to be collected through the temitt- 
dan, the smaller tahikdars were directed to pay their revenue through this 
channel in order to avoid the inconvenience of a multiplicity of small pay
ments'into the Kb ilsa or treasury of the State.

1 “  It is said that the zemindar is the proprietor ; the raiyat, the occupant.
But how undefined are their respective rights! Nobody has dearly defined /
them yet.”— Mr. Thackeray’s Memoir dated 29th April 1806,—  See Appendix
to Fifth Report. “  It was not at that period known, and, I regret much to . » v
say, is not now generally admitted, that two rights could under the words
‘ proprietary right ’ in the Regulations, exist r that the cultivator, could
possess one right, and the zemindars another ; yet both be distinct rights. ”
Mr. Hodgson’s Jieport,dated 28th March, 1808 id.
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those relations with which Government did not concern 
itself to interfere ; and a common law came into existence 
which was largely compounded of the ideas of the ruling' 
race, to which practical operation was given by a strong 
Executive and by means of the Courts of Justice. Let us 
now see how far the Legislature of 1793 made provision 
for the rights of the zemindars and of the other persons 
having interests in the land, and for regulating the rela
tions of these two classes between themselves. We shall 
then be in a position to judge how much was left to adjust
ment and settlement in. the other way.

§ 272. The Decennial Settlement, which after being 
approved by the Court of Directors was declared perma
nent, was “ concluded with the actual proprietors of the 
soil, of whatever denomination, whether zemindars, taluk- 
dars, or ckowdries.”1 2 It was declared that no alteration 
would be made in the assessment which they had engaged 
to pay, but that “ they and their heirs and lawful succes
sors ” would “ be allowed to hold their estates at such 
assessment for ever.” At the same time the Governor- 
General in Council trusted “ that the proprietors of land, 

Hi'hi* and sens^ e oi" t îe benefits conferred upon them by the public 
Duties of the assessment being fixed for ever,” would “ exert themselves 
Zemindar,\ jjn the cultivation of their lands under the certainty that 
'fofinedbythe^Y'^ 1 enjoy exclusively the fruits of their own good 
Permanent management and industry, and that no demand will ever 
Regulations. ma<*e llPon them or their heirs or successors by the 

present or any future Government for an augmentation 
of the public assessment in consequence of the improve
ment of their respective estates.” “ To discharge the 
revenues,” continues the Proclamation, “ at the stipulated 
periods without delay or evasion, and to conduct them
selves with good faith and moderation towards their 
dependent talukdars and jaiyats, are duties at all times 

* indispensably required from the proprietors of land, and a

1 Keg. V III of 1800,3.4. Elsewhere the -phrase “  zemimlars, independent
tahihiars, and other actual proprietor.' of land ” is used.

.. . , n
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strict observance of those duties is now more than ever 
incumbent upon them in return for the benefits which 
they will themselves derive from the orders now issued.
The Governor-General in Council, therefore, expects that 
the proprietors of land will not only act in this manner 
themselves towards their dependent talukdars and raiyats, 
but also enjoin the strictest adherence to the same princi
ples in the persons whom they may appoint to collect the 
rents for them. He further expects that without deviating 
from this line of conduct, they will regularly discharge the 
revenue in all seasons ; and he accordingly notifies to 
them that in future no claims or applications for suspen
sions or remissions on account of drought, inundation, or 
other calamity of season will be attended to, but that in 
the event of any zemindar, independent talukdar or other Sale o f  Estate 
actual proprietor of land, with or on behalf of whom a 
settlement has been or may be concluded, or his or her m, nt o f  

heirs or successors, failing in the punctual discharge of the ^-nenue. 

public revenue, which has been or may be assessed upon
their l a n d s ....................a sale of the whole of the lands
of the defaulter, or such portion of them as may be suffi
cient to make good the arrear, will positively and invari
ably take place.” Then we have a declaration of the re
servation of tfye right to legislate for the protection and 
welfare of the dependent talukdars, raiyats and other culti
vators of the soil, which has already been given8; and 
finally it is notified “ to the zemindars, independent taltik- 
dars, and other actual proprietors of land that they are 
privileged to transfer to whomsoever they may think pro
per, by sale, gift, or otherwise, their proprietary rights in night of
the whole, or any portion of their respective estates, with- Zemindars to 

„  . . , , - transfer their
out applying to Government lor its sanction to the transfer, Proprietary
and that all such transfers will be held valid, provided Right* in

that they be conformable to the Mahomedan or the Hindu 1,11:11

laws . . . and that they be not repugnant to 'any
Regulations now in force, which have been passed by the

3 Ante, page 503.



British administrations, or to any Regulations that they 
may hereafter enact,” This Proclamation, couched in the 
language of distinct declaration as regards the rights of 
the zemindars, but in the language of trust and expectation 
as regards any definition of their duties towards the 
raiyats, was enacted into a Regulation, which stands first 
upon the Indian Statute Book.

§ 273. A  semindari may then be said to be an estate 
held under a qualified right of proprietorship, the exact 
limits of the qualifications having never yet been defined.
It is subject to the payment of a fixed amount of revenue 
to Government. If this revenue fall into arrears, the 
estate may be put up to auction and sold to the highest 
bidder. The purchaser acquires the estate free of all in- 

Mature of cumbrances created since the time of the Permanent Settle- 
b f  dents of mcnt an(j obtains a statutory title, A  semindari is i.ihcrit- 
a emmilaiu aceor<jing  to the law of succession by which the pro

prietor is governed. It is assignable in whole or in part ; 
and any holder for the time being may at his own mere 
pleasure defeat the expectancy of his heir. It may be mort
gaged. The zemindar can now grant leases either for a term 
or in perpetuity. He is entitled to rent for all lands lying 
within the limits of his semindarl; and the rights of min
ing, fishing, and other incorporeal rights are included in 
his proprietorship. Mr. Harington gives the following de
finition of a zemindar as constituted by the Permanent 
Settlement : “ A  landholder, possessing a semindarl estate 
which is hereditable and transferable by sale, gift or be
quest ; subject under all circumstances to the public 
assessment fixed upon i t ; entitled after the payment of 
such assessment to appropriate any surplus rents and pro
fits which may be lawfully receivable by him from the 
under-tenants of land in his semindarl, or from the culti
vation and improvement of ur,tenanted lands ; but subject 
nevertheless to such rules and restrictions as are already 
established, or may be hereafter enacted by the British 
Government for securing the rights and privileges of raiyats 
and other under-tenants, of whatever denomination, in their
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x$vjrg8^eaive tenures, and for protecting them against undue 
exaction or oppression.”4

§ 274. The rules under which the Decennial Settle
ment was made were with some modifications and amend
ments re-enacted in one of the Regulations, which com
posed the Code of the 1st May 17938 and so became 
the Rules of the Permanent Settlement. In these rules 
We find the only limitations which the Government thought 
fit to impose upon the proprietary right conferred upon 
the zemindars. The 52nd section of this Regulation /titles for the 
provides as follows :— “ The zemindar or other actual fkrmmmu/ 
proprietor of land is to let the remaining lands of his zemin- ^ndndm's to 
dart or estate, under the prescribed restrictions, in whatever 'hi " remain- 

manner he may think proper ; but every engagement con- 'lAillhoindu* 
tracted with under-farmers shall be specific as to the proper. 
amount and conditions of it ; and all sums received by 
any actual proprietor of land or any farmer of land, of 
whatever description, over and above what is specified in 
the engagements of the persons paying the same, shall be 
considered as extorted and he repaid with a penalty of 
double the amount. The restrictions prescribed and re
ferred to in this section are the following : ” and the Regu
lation then goes on to lay down these restrictions in the 
next following sections. Let us first ascertain what is 
meant by “ the remaining lands let us then examine 
what were the restrictions under which these remainingo
lands might be let : and lastly, let us see whether this

* The largest estate or collection of rights in land in the Lower Provinces 
of Bengal is a Lakhcraj. or Revenue-free Tenure. This tenure may l ie gener
ally described by saying that it possesses all the incidents and advantages of a 
Zcmindart tenure, with this additional one that, as it pays no revenue to 
Government, it is not liable to sale for arrears of such revenue. One import 
ant consequence of this non-liability to sale for arrears is that there is n>> 
statutory mode of avoiding incumbrances once created by the Lakkerafdar or 
holder of a Lakhcr-j tenure.

:i Regulation V III, which is entitled “  A Regulation fo r  re-enacting, with 
Modifications and Amendments, the Rules for the Decennial Settlement o f  the.
Public Revenue payable, front the lands of the Zemindars, independent Tahikdars 
and other actual Proprietors o f Land in Bengal, Baker and Orissa,"



‘ letting ’ was intended, to mean and include letting to 
Whalts meant raiyats for the purpose of cultivation. In order to discover 
fy “ re‘  what is meant by “ the remaining lands ” we must examine 
laudTy the preceding portions of the Regulation. The, first forty- 

seven sections lay down rules as to the persons with whom 
the settlement should be made, as to the lands included in 
the settlement, the payment of malikana6 and other matters 
concerned with the exact relation existing between the 
Government as receiving, revenue and the actual proprietors 
as paying revenue. In these rules we find inter alia direc
tions as to what tahikdars, mukurraridars and istemrar- 
dars1 were to be considered actual proprietors with whom 
the settlement should be made, and what tahikdars, mukur
raridars and istemrardars were to be regarded as lease
holders, holding subordinate to the. actual proprietors. 
Having defined who were the actual proprietors and 
what were to be the relations between the actual pro
prietors and. Government, the Regulation then proceeds to 
define the relations between the actual proprietors and the 
persons holding under them. Accordingly the forty-eighth *

* An allowance made t®. a Malik or proprietor, with whom the settlement 
of his estate is not made, and who is therefore not allowed to collect the rents.

1 Jstemrari tenures are tenures granted in perpetuity. Mukurrari tenures 
are those granted at a fixed rent not liable to enhancement. Generally 
speaking, however, the two conditions are now found combined ; and, where 
the rent is fixexl for ever, the terra is in perpetuity. These tenures, though not 
called taluks, differ little in their incidents therefrom. They are transferable 
and inheritable, and may now be protected by registration from the effects of 
a revenue sale. Many tenures, the incidents of which were not exactly de
fined when they were created, have become Utcmrari and mukurrari by 
custom, assisted by our legislation. Being allowed to descend from father to 
son without opposition, they have pome to be regarded as ielcmrarl, more 
especially after one or two transfers, and devolution by inheritance upon the 
heirs of the transferree. The law now declares that, where the rent has not 
been changed since the Permanent Settlement,, it cannot be enhanced, and 
here also a statutory presumption has been brought in to facilitate the means of 
proof ; and thus many tenures have become mukurrari, which were not 
so in their inception. I believe that many tenures, which, were originally 
created in favour of cultivating raiyats, have, hr the course of time, come to be 
treated as intermediate interests between the proprietors and the raiyats, the 
original grantee or lessee having sublet and converted himself into a middle
man-without remark or objection from the superior landlord.

(CT
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section commences thus :— “ The settlement having been 
concluded with the zemindars, independent talukdars and 
other actual proprietors of land, they are to enter into 
engagements with the several dependent tahikdars con
tinued under them respectively, and consequently paying 
revenue through them, for the same period as the term of 
their own engagements with Government, provided the 
tahikdars will agree to such revenue, progressive or other
wise,-as the zemindar or other actual proprietor of land 
may be entitled to demand from them. Section forty- 
nine then provides for mukurraridars and istevirardars, 
who had (1) held at a fixed rent for more than twelve 
years, or (2) contracted for payment at a fixed rent with 
the zemindar or actual proprietor ; and declares that these 
two classes are not 1 liable to be assessed with any 
increase.’ ” The meaning of the term ‘ increase ’ may be 
obtained from section 8 of the Regulation, which, speaking 
of jangalbnr? taluks, describes the pat la given to the 
grantee as “ exempting him from payment of revenue for 
a certain term, and at the expiration of it subjecting him to 
a specific asil jama with all increases, abtvdhs and mhatilts 
imposed 0 1 V  the pargana generally.” Clearly this 1 increase ’ 
was something different from the abivdbs and mhatuts. It 
is more clearly spoken of in section 51 as “ an increase of 
jama,” i.e. an increase of the asil jama. Section 50 declares 
that the second class of nmhurraridars and istemrardars 
above spoken of, i.e. those who have contracted with the 
actual proprietors for the payment of a fixed rent, are not 
to be protected against Government if the semindarl be 
held khas or let in farm. Section 51 then lays down rules 
to prevent undue exactions from dependent tahikdars, viz. 
that no actual proprietor shall demand an increase from 
the dependent talukdars, except upon proof that he is •

• Jmgalburt, i.e. ‘ .y«« r̂<r/-catting.’ Leases on favourable terms were 
granted to persons, who undertook to cut and clear the jangal and bring the 
land under cultivation. A  considerable portion of Lower Bengal has been 
cleared and brought under cultivation by grantees of such leases both before 
and since the Permanent Settlement

(i ! f  j l )  ( f i l
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entitled so to do either by the special custom of the district 
or by the conditions under which the tahikdar holds his 
tenure— i.e. by custom or contract— or that the tahikdar, 
by receiving abatements from his jama, has subjected 
himself to the payment of the increase demanded, and that 
the lands are capable of affording it. Then comes section 

They are the ^ 2 :— “ The zemindar or other actual proprietor is to let 
thtmiho.se the remaining lands of his zemindar! or estate, under the. 
held hi) Mu- prescribed restrictions, in whatever manner he may think 
Istemrar-*’ proper"— i.e. the lands remaining over and above the lands 
dam, and held by the mukurraridars, istemrardars and dependent 
TaftMirl tahikdars, who are by specific provisions protected from an 

increase of jama. This is apparently the only possible 
interpretation that can be put upon the words, seeing that 
the above are the only persons holding under the actual 
proprietors, who are mentioned in the Regulation before 
section 52.

§ 275. Let us now see what are f  the prescribed restric
tions.” They arc— (1) Amilnamahs must be given to per
sons taking charge of lands or collections on behalf of 
actual proprietors :a— (2) All impositions under the name 

What are °f alnvdbs, mhatiits, &c., having from their number and 
“ the pres- uncertainty become intricate to adjust and a source of 
frictions"’  oppression to ihe raiyats, were to be consolidated with 

die asul into one specific sum — (3) No new abivdb or 
mhatilt was to be imposed upon the raiyats under any pre
tence whatever, the object being to prevent the creation of 
fresh uncertainties and intricacies and to keep the jama or 
rent represented by a specific sum ■?— (4) Where it was “ the 
established custom to vary the patta for lands according to 
the articles produced thereon,” this was allowed to be done, 
the Legislature, liowever, expecting that “ the proprietors 
of land, dependent tahikdars and farmers of land” {i.e. the 
landlords on the one side), and the raiyats {i.e. the tenants 
on the other side) will find it for tlier mutual advantage to 
enter into agreements in every instance for a specific sum •

• Section S3- 1 Section 54. * Section 55.
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lOTra certain quantity of land :3— (5) The rents payable by 
the raiyats were to be specifically stated in the patta, which 
in every possible case was to contain the exact sum to be 
paid by them. Where this was not possible, as when rent 
was paid on a measurement of the lands or a survey of the 
crop or in kind, the rate and terms of payment, and the 
proportion of the crop to be delivered, with every condi
tion, were to be dearly specified :4— (6)- Forms of pattas 
were to be prepared, and, when approved by the Collector, 
were to be registered in the Civil Court. Raiyats were 
declared entitled to receive corresponding pattas: 5— (7)
As soon as the rent was ascertained and settled, a patta 

' for the adjusted rent was to be prepared and tendered to 
each, raiyat f -— (8) Leases to under-farmers and raiyats 
made before the conclusion of the settlement and not con
trary to any Regulation were to remain in force until their 
expiry, unless proved to have been granted through collu
sion or by persons who had no authority :7— (9) No actual 
proprietor, or farmer, or person acting under their authority 
was to cancel the pattas of the khudkahst raiyats, except 
upon proof of collusion ; or that the rents paid by them 
within the previous three years had been reduced below 
the rate o f the nirkbandl of the pargana ;8 or that they had 
obtained collusive deductions-; or upon a general measure
ment o f the pargana for the purpose o f equalizing and cor
recting the assessment. This rule had no application to 
Bahar, where rents in kind were usual :9— (10) Time was 
to be allowed for the preparation and delivery of pattas to 
raiyats, and after the expiry of this time claims not sup
ported by pattas were to be nonsuited r1— ( n )  Rules were 
laid down for the maintenance of patwaries and keeping- 
proper zemindart accounts, and it was pointed out to 
zemindars and other actual proprietors that they could have 
no object in concealing the profits of their estates, as they

* Section 56. 4 Section 57. * Section |S, “ Section 59.
'  Section 60, cl. 1. * i.e. the pargana rate.
6 Section 60, cl. 2. ' Jnctiu»6i.
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were not to bo subjected to any increase of revenue:®— (12) 
All persons receiving rent were to give receipts to dependent 
talukdars, under-fanners, raiyats and others for all sums 
paid by them and a receipt in full on the complete dis
charge of every obligation :s-—(13) The rents of raiyats, 
who absconded on account of inundation, drought or other 
calamity, were not to be demanded from those who re
mained :4— (14) The instalments of rent payable by the 
under-renters and raiyats were to be regulated according to 
the time of reaping and selling the produce.5

§ 276. Such are the ‘ restrictions ’ ‘ prescribed ’ by the 
Regulation ; and to these we must add a further very

Pattens not to . . . ., , , T, ,
be granted to important restriction prescribed by another Regulation"
ltniyats for a passed on the same day. This restriction was that no 
iug'tenyeurs. Proprietor should fix the jama of any taluk for a term 

exceeding ten years, or let any lands in farm, or grant 
fatlas to raiyats or other persons for the cultivation of 
lands for a term exceeding ten years. Subject to these 
restrictions, proprietors were authorized in 1793 to let, in 
whatever manner they thought proper, such lands as were 
not at that time in the possession of dependent talukdars,

, 'jfcitia* ’ in. Mukurraridars and istemrardars; and that this letting 
c.lwh.J l«tiing meant and included letting to raiyats for the purposes of 

cultivation, there can be no doubt, as otherwise restrictions 
/>?«* «J (2), (3), 04), (5), (6), (7), (8), (9), (10), (12), . (13), and (14).
Cultivation. wouu  jlave had no application.7 The term ‘ let’ was not

a Section 62. In vain, however, for they had no confidence in our faith or 
in the stability of our newly created power : and once almtlhs became common, 
they dared not show their accounts, which would have convicted them and 
made them liable to the penalties provided for abwdbs imposed contrary to law.

3 Section 63, cl. 1. 1 Section 63, cl. 2.
6 Section 64. “ Regulation X LIV  of 1793.

7 This was in accordance with Mr. Shore’s view as stated in para. 433 of 
his Minute of the l&tA June 1789 :— “  In authorizing the Collectors to grant 
pottos to the raiyats, we certainly deviate in some degree from an established 
principle, which I always assume, that the zemindars are the proprietors of 
the soil. I have admitted, it is true, on the grounds of precedent, the right 
of the Government to interfere in regulating the assessment upon the raiyats, 
but I  object to the policy and propriety of this interference without trident neces
sity. Where a zemindar has refused or evaded the execution of the orders

I®  <SL
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appropriate expression to use in respect oj 
khudkasht raiyats, who were already on the land, and 
to whom it was intended that pattas should be given, 
which specifically stated the amount of rent payable by 
them :a but throughout the whole of the papers the zemin-

presciibed to him for the security of his tenants, or is unable to execute them, 
the interference of the Collector m aybe expedient. The regulation of the 
rents o f the raiyats is properly a transaction between the zemindar or landlord 
and hid tenants, and net o f the Government: and the detail attending k  is so 
minute as to baffle the skill of any man, not well versed in it. Where rates 
exist, or where the collections are made by any permanent rules, the interfer
ence of the Collector would be unnecessary : where the reverse is the case, he 
would find it difficult to adjust them.” Mr. Francis also was of opinion that 
Government should not interfere between the zemindars and raiyats except to 
enforce the execution of their respective engagements,— Sate ante, page 482.

* It has been gravely argued that the expression “  let the remaining lands ”  
was intended to apply only to contracts o f letting by a zemindar to farmers in  
connect ion with lands already in possession of raiyats. In support of this 
view it is said : (1) that, as section 51 refers to dependent tatukdars, section 52 
dealing with farmers naturally follows, as its subject-matter naturally falls 
between land held by ialdkdars referred to in section 51, and land held Idas 
mentioned in section 54; (3) that the section itself presupposes existing 
raiyats; and (3) that the letting is with the proprietor: no inferior tenure-' 
holder could be lessor (see Papers published in the Special Calcutta Gazette of 
21st July 1880, page 450). As to thcfirst of these arguments, the construc
tion of letting to raiyats would suit the position of the section as well 
as— rather better than— letting to farmers. As to the second argument, part 
of the section indeed presupposes existing raiyats, but the first sentence docs 
not, and therefore the whole section does not, presuppose existing raiyats, 
unless the very point to be proved is assumed. The third argument is mani
festly erroneous, for the section says that every engagement contracted with 

, under-farmers (it was under-renters in the original draft— see Colebrooke’s Sup
plement, page 319) shall be specific as to the amount and conditions of it.
Now an engagement with an umier-faimer could only be made by a farmer, 
who is subordinate to a  proprietor. So that it is clear that the section does 
contemplate letting other than letting by a proprietor. The correctness of the 
construction which I have placed upon the section has been challenged on the 
ground that I have, in my edition of the Regulations, adopted an erroneous 
punctuation, and, if the proper punctuation be retained, it is said, that: the 
restrictions referred to in section 52 are included in, and cease at the end of, 
section 53. If this is a valid objection, it gets rid of the argument, otherwise 
irrefragable, based on the contents of restrictions (2) to (10) and (12) to (14) 
inclusive, which must, apply to raiyats. There are, however, three reasons 
why this objection is absolutely valueless. First, in the edition of the Regu
lations printed at the Baptist Mission Press in 1827, the punctuation is the
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dars are spoken of as landlords, and the raiyats as leti^nwT^ 
and even Mr. Shore spoke of reducing the compound rela
tion of a zemindar to Government and of a raiyat to a 
zemindar to the simple principles of landlord and tenant.9 
It is not surprising that Englishmen should think and 
speak in this wap, when it is remembered that England 
had, at the close of the eighteenth century, been for a long
time endeavouring to introduce the same simple relation 
of landlord and tenant into Ireland ; that the idea of 
forcing this relation as founded on contract upon that coun
try was persevered in up to i860, and has only been aban
doned within the last fifteen years.1

same as that which I have adopted. Second, it is a well-settled rule that the 
construction of a Statute cannot be made to depend upon the punctuation, 
which is not part of the Statute. Third, if  we stop at the end of section 53, 
there is only one. restriction in this section, and section 52 speaks of restric
tions in the plural. There is no suggestion that in any edition of the Regu
lations the singular 1 restriction ’ is to be found. Then we know that, at 
the time of the Permanent Settlement, a large portion of Bengal was waste, 
and letting to farmer:; could have no application to waste land upon which there 
were no raiyats. Finally, section 2, Reg. XX.X of 1803, which makes some
what similar provisions for the Ceded Provinces, speaks of “  the restric
tions prescribed by (his Regulation, or by any other Regulation pub
lished’' iii the usual manner, showing that the intention of the Legislature 
was never limited to a single restriction. 1 f vve are to interpret the words of 
the Regulation by matter to be found outside it, in the deliberation-of those 
who passed it into law, the passages which have been quoted leave no room 
for doubt But suppose, for argument’s sake, that letting am be construed 
in the extraordinary way suggested— what then? There is nothing express 
in the Code of 1793, and the zemindars wore equally left to do as they pleased. 
Whatever difference of opinion there may be on the point ninety years after 
the Permanent Settlement, it would appear that the Indian Government had 
in 1815 no doubt as to what was intended. In that year they wrote to the 
Court of Directors as follows :— “  In like manner, the zemindar in this coun
try, in holding his estate subject to certain restrictions with respect to the 
rights of the resident raiyats, does not the less enjoy the power of managing 
those lands on which no resident raiyats are established, in any mode he may 
judge proper ; of collecting the rents of the whole, through what channel he 
may deem best suited to his convenience ; of providing for the cultivation of 
wastelands; of improving the general condition of the estate; and finally, 
of enjoying the surplus re venue, whatever it may be, after paying the regulated 
assessment to Government.” [Para, ir  of Revenue Letter from Bengal of 
7th October 1815— I Revenue Selections, p. 295.]

* Ante, page 490. 1 See ante, pages 292, 311, 321 anil 323.
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§ 277. In order to show what was understood more than 
half a century ago to be the meaning of the provisions 
which I have quoted and construed, I may cite the 
following passage from Mr. Mill’s History of British 
India:— “ If the aristocracy was provided for, it appears to 
have been thought, as by English aristocrats it is apt to 
be thought, that everything else would provide for itself.
The rules by which the payments of the raiyats were The opinion 
determined varied in various places ; and so intricate did 
they appear to the Anglo-Indian Government, that no upon the 
little trouble would be necessary to make an assessment Su'Jut- 
in detail. The raiyats were, therefore, handed over to the 
Zemindars in gross. The zemindars were empowered to 
make with their raiyats any settlements which they chose, 
under a mere general recommendation to be guided by the 
custom of the place.” But it may be said that Mr.
Mill’s opinion is worth little, as he had no practical experi
ence of the subject. Let me then give the contempora
neous exposition of Sir Edward Colebrooke,2 who (to copy his 
own words) “ on the eve of finally quitting a country in 
which ” he had “ resided forty-two years, and a service in 
which ” he had “ borne an efficient and reponsible part 
from the age of eighteen,” wrote as follows on the 12th 
July 1890:— “ The errors of the Permanent Settlement in 
Bengal were twofold : first, in the sacrifice of what may 
be denominated the yeomanry, by merging all village 
rights, whether of property or occupancy, in the all-devour- Sir Edward 
ing recognition of the zemindars' paramount property in matured '* * 
the soil; and secondly, in the sacrifice of the peasantry by opinion. 
one sweeping enactment, which left the zemindar to make 
his settlement with them on such terms as he might choose 
to require. Government, indeed, reserved to itself the 
power of legislating- in favour of the tenants ; but no such 
legislation has ever taken place : and, on the contrary, every 
subsequent enactment has been founded on the declared 
object of strengthening the zemindars' hands.3

2 Edition of 1826— London: Baldwin, Cradock, and Joy, Vol. I, p. 411.
•* III Revenue Selections, p, 167.
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C H A P T E R  X X II.

Landholding, and the Relation of Landlord and Tenant in 
India— The immediate Effect of the Permanent Settlement.

§ 278. As to the direct and immediate effect of the 
Permanent Settlement, there has been some discussion 
within the last few years, and two radically different views 
have been put forward with the object of throwing light 
upon the history of the relations between landlords and 
tenants in the provinces subject to the administration of 

< i e r n r e -  the Bengal Government It has been said by the advo- 
eently put cates of one view that before the Permanent Settlement

i o 1 effect o f  there was a declaration by Government that it was neees-
the Perma- sary to secure the raiyats in the perpetual and undisturbed 
ment Settle' possession of their lands4— that there was a public declara-

4 This statement gradually waxing stronger has even grown into aft alle
gation Shat “  for.twenty yc'surs before the Permanent Settlement, we put forth 
from time to time p thlit proclamations declaring our intention to retain the 
raiyat, in the perpetual and undisturbed possession of his holding.”— (See 
pages 447 and 466 of the Special Calcutta Gazette of the 21st July 1880.) The 
evidence brought forward to support this allegation is (i) the passage in the 
Supervisors' Letter o f Instructions, given ante, page 465, about securing the 
raiyat from further invasions of his property ; and (2) the passage in Mr. 
Hastings’ Minute of the rst November 1776 (ante, page 474) about securing to 
the raiyats the perpetual and undisturbed possession of their lands. To call these 
remarks proclamations or even declarations is a misuse of language, which 
involves a serious fallacy. The first passage occurs in a set of impossible 
directions, which were practically set aside by the Directors. These directions 
were in their nature private and confidential, and there is nothing to show 
that they were made public at the time. Even the formal regulations passed 
by the Government of that period were not all printed or made public. Mr. 
llarington tells us that during the twelve years before 1793 some only were 
printed with translations in the country languages, “  but others still remained 
in manuscript; and those printed were for the most part, on detached papers, 
without any prescribed form or order, and consequently not easily referred to,
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{^ K ^ ^ ^ o v e rr im e n t that it did not intend to enhance t i l  J  . 
to fix such as were legal on a permanent basis, 

to secure the raiyats in tire possession of their property 
against all oppressions by zemindars or farmers, and that 
the residue of the produce, after satisfying the Government 
demand, should be retained by the raiyat for the support 

, of his family5— that there was a declaration by (irovern- 
ment that there was no foundation of right, no colour of 
pretence for the ejectment of raiyats6— that before the One of those 
Permanent Settlement there was a well-defined customary 1 ws' 
law which regulated the relations between landlords and 
tenants7— -that the Legislature of 1793, while announcing 
its intention to prevent extortion and oppression, and to 
interfere, if necessary, for this purpose, was careful not to 
alter this customary law— that the Court of Directors justly 
declared their pride (a pride shared in by Parliament) in 
having legislated for the people in the spirit of their customs 
rather than according to abstract theories drawn from other 
countries or applicable to a different state of things8— that

even by the officer* of Government, much less by the people at large.” (I 
Analysis, p. 2.) The second passage occurs in a  Minute of Mr. Hastings, and 
has no further force than the expression of an individual opinion ; and Mr.
Hastings himself subsequently admitted (see ante, page 485) that he might 
have used inaccurate language.

5 This statement based on the passage in the Supervisors' Letter o f Instruc
tions, ante, page 465 ; and the sany.: remarks are applicable.

0 This statement is supported by an indirect reference to another passage in 
the Supervisors' Letter o f Instructions, in. which it is said that the m nindar 
was “  allowed title to the freehold of some lands,”  one spot for rice, another 
for pasture, and other spots for different articles of consumption, but there 
was just cause for supposing that he had extended his claims, and availed 
himself of opportunities to lay his hands on the revenues of the Got,'eminent 
and on the property of the raiyats where he had “  no foundation of right, 
nor colour of pretence.”— (Cdlebrook e’s S u fthm tn t, p. tS l.)  This was before 
the Permanent Settlement, and the writer was thinking chiefly of the loss of 
revenue to Government by reason of raiyati land having been converted into 
hhamAr.

7 As to this customary law see ante, pp. 449, 450.
* With this compare Mr. Mill’s remark .-— “ The authorities, which consti

tuted the Indian Government, made it their profession and their boast, that 
they were not directed by ‘ abstract theories drawn from other countries, and
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•-^ / the Permanent Settlement Regulations gave the zemindars 
no power to let lands to raiyats3— that their proprietary right 
was intended to consist in a mere rent-charge— that there 
were well-defined customary rates of rent which were 
applicable, as well to the nxiyats who were on the land at the 
time of the Permanent Settlement, as to the raiyats who 
have been since let into possession— that the pat la after the 
Permanent Settlement was in no wise founded on a contract1 
with the raiyat, but was nothing more or less than written 
evidence of a common law obligation to pay a certain rent, 
put in a prescribed form— finally, that if we now legislate 
in the spirit of the Permanent Settlement, and seek to 
effectuate the intention of the rulers and statesmen of that 
time, the real property in the soil will be declared to vest, 
not in the zemindars, but in the raiyats; and the zemin
dars, who were never entitled to take from any raiyat, old 
or new, k/iudkasht or paikasht, higher rates of rent than 
those paid in 1793; and who during ninety years have 
illegally exacted 165 millions from the peasantry should, 
if not compelled to refund, be at least debarred from 
increasing or even continuing their exactions. The other 
view is that there was no well-defined customary law, no 
known or settled rates of rent in existence in 1793—

The other that the legislation of 1793 left the rights of the cultivators
View. of the soil as indefinite and uncertain as they were

before— that the English Government deliberately abstained 
from the difficult task o f attempting to define these rights 
and contented itself with reserving a general power 
of future interference in case o f oppression— that the 
same Government erroneously hoped or believed that the 
zemindars and raiyats would adjust their relations by

applicable to a different state of things’; and the fact was, that almost every 
step which they took was the result of an ‘ abstract theory,' commonly drawn 
from something in'their own country, and either misdrawa or misapplied.”—  
-History of. India, edition of 1826, Vol. V, p. 413.

On this point let the reader refer to pages 520-523 ante and form his own 
conclusion.

1 With this statement compare Mr. Francis's opinion, ante, p. 482; Lord 
Cornwallis’s opinion, ante, p. 494 j anti Mr. Shorv’jj opinion, ante, p. 522, MU.



n

greement, and thus the necessity for any defini- 
tipn of their relative rights would be obviated— that in 
Bengal, as in Ireland, contract failed to adjust those rela
tions, because one side was not free to deal on equal terms, 
and the other side was placed in a position of advantage 
by abnormal legislation— that notwithstanding much op
pression by landlords and rent-raising which, especially in 
some parts of the country, exceeded the bounds of 
moderation, Government did not exercise its right of 
interfering for the protection and welfare of the raiyats 
until 1859— 'that the legislation of that year, Like the Irish 
A ct of 1870, was partly insufficient, partly defective, and 
in some respects exaggerated the very mischiefs, which it 
was intended to remedy— finally that the whole question 
of the relations between landlords and tenants in the 
Lower Provinces of Bengal ought now to be dealt with in 
the spirit of just reform by a comprehensive measure, which 
will take reasonable account of existing facts, of the past 
history of the country, and of the course of dealing with 
the proprietors and occupants of the soil, upon the faith of 
which men have invested capital in the reclamation or 
purchase of land in these provinces.

§ 279. The question as to the right or power of the 
zemindars to evict or oust the raiyat stands thus. Popu
lation was sparse, and the competition, as has repeatedly 
been said, was not amongst raiyats for land, but amongst 
zemindars for raiyats? Under these circumstances arbitrary 
eviction would not occur, and it would be customary for 
raiyats to remain in possession of their holdings as long 
as they paid their rent. “ It is generally understood,” 
wrote Mr. Shore, " that the raiyats by long occupancy 
acquire a right of possession in the soil, and are not sub
ject to be removed, but this right does not authorize them 
to sell or mortgage it, and it is so far distinct from a right 
of property. This, like all other rights under a despotic 
O' varying form of Government, is precarious.” 3 “ On

' ante, page 495, note.
1 Minna o j 2.%lh June 1870, I t l  ] Luington’s Analysis, page 434.
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the whole, therefore,” said Mr. Harington,- “ I dokJJtJ 
'̂ Ait'.r'uight think the raiyats can claim any right of alienating the 
Evictliai- ^nds rented by them, by sale or other mode of transfer, 
y.<os, nor anjr right of holding them at a fixed rent, except in

the particular instances of kkuakasht raiyats, who, from 
prescription, have a privilege of keeping possession as long 
as they pay the rent stipulated for by them." 11 Lord 
Cornwallis observed that to permit the zemindar to dis
possess one cultivator for the sole purpose of giving the 
land to another would be vesting him with a power to 
commit a wanton act of oppression from which be could 
derive no benefit.5 The Court of Directors observed th u 
it appeared to be a general maxim under the Mogul 
Government that the immediate cultivator of the soil, duly 
paying his rent, should not be dispossessed of the land h 
occupied/' Unfortunately,however, although these opinio 
were expressed, no direct provision on the subject wa:-. 

Left unerr- inserted in the Code of 1793, and the right of the zemindars 
r ‘n/feof C to evict was left uncertain. If it was intended to give 
179a. practical effect to these opinions, a very few words would

have removed all the doubt which has since prevailed cm 
the subject, and would have obviated all the discussion 
that has taken place as to the intention on this point 01 
the authors of the Permanent Settlement. That th- 
zemindars’ right of eviction was, in 1793, left uncertain :■ 
proceed to show. *

* III llarington’s Analysis, page 460.
* Ante, page 497. Unfortunately the Legislature, while it did not expressly 

permit, did not expressly forbid, him to do this.
8 Ante, page 502. II Harington’s Analysis, page 189. The following opinion 

is similar “  Hereditary raiyats claim, as the descendants of an original pro 
prietor, whose privileges of administering the revenue affairs of the parish have; 
been lost or forfeited in some former age ; sometimes they do not advance 
such high pretensions, but claim a right to hold by long prescription ; they 
can scarcely be said, to be independent of the zemindar malguxar, who has the 
power, and generally the will, to inflict many annoyances on those who act 
counter to his wishes; and, under the Regulations, this power is unlimited, 
but under the ancient regime, so long as they paid the prescribed amount ot 
the tax leviable upon the crop they might raise upon the land, they could not 
be ousted from it .—‘ Land Tenure by a Civilian, page 79.
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|§^'^vf&3. On the 15th August i.fi 1 the Collector of Chitta
gong wrote as follows:— “ But in thus protecting the View of Cot- 
raiyat, his landholders should not be precluded from the 
inherent privilege of giving him due warning to quit, either in 18H. 
at the expiration of any existing lease, according to the 
terms of thepatta, or at such specific period of the year as 
would be least detrimental to either party in settling their 
accounts, which, of course, would be about the time of the 
punya? This latter rule is not meant to. be stated as 
necessary to be enacted, but with the view of guarding 
he zemindar against the hardship of his raiyat being fixed 

upon him for ever by any new edict, leaving no option if 
hj;j rent be regularly paid, than which there cannot, I 

‘ nceive, be a more unjust principle. It is no argument 
; all to say, that the zemindar's sadr jama (revenue) 

fixed, and that therefore the raiyat's should be immut- 
fd }y sol On the contrary, such rule would Obviously mili- 
h :e against the tenure upon which the zemindar holds 
T f estate on the faith of Government.” The view here 
; Ten by the Collector of Chittagong, that the zemindar 
i t . a n  inherent privilege to give the raiyat warning to 

: it at the expiration of his lease, if erroneous, was not 
remarkable, when we look at the preamble of a Regu- 
hvion,8 which formed part of the Code of 1793, and

(FirU collection of rent at the beginning of the year.
(Regulation X L IV  of 1793.— That the opinion of the Collector of Chittn- 

v ig was not remarkable will appear also from the following opinions given 
n 816 by Collectors in U pper India, where the power of the zemindars
■ never so great as in the Lower Provinces of Bengal: —“  I understand that 

i • r lnd.tr is considered to have the power of dispossessing a resident or
niitashi raiyat, providing there be not in existence at the time any written

■ ftgements, which remain unfulfilled, and that supersession of this kind not 
?> yecjUGntly occurs, if another person can be found willing to give a higher

ft.”— Collector of Etawah, III Revenue Selections, p. 1S9. “  According to
\ ge, the zemindar's consider themselves at liberty to dispossess any' Hud-

J'tl raiyat, who may fail in the punctual payment of his rent, or when higher 
rs may be made, provided the limited period of their engagements may 

L ;e expired.’ ’-—Collector of FurrucWabad, id. 192. A  zemindar cannot 
' : possess a resident or hkudteasht raiyat during the time the written en
gagement may be for, but on it, expiration is at liberty so to do.”— Collector 
o f Gorruckpore, id. 193. “  The zemindar has the power from-established
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which prohibited the zemindars, independent talukdars 
and other actual proprietors of land from granting pattas 
to raiyats or other persons for the cultivation of lands for 
a term exceeding ten years, fn this preamble we find 
the following p a s s a g e I t  is . . . . essential that pro
prietors ofland should have a discretionary power to fix 
the revenue payable by their dependent talukdars, and to 
grant leases or fix the rents of their lands for a term 
sufficient to induce their dependent talukdars, under
farmers and raiyats to extend and improve the cultivation 
of their lands.” If the raiyats or any class of raiyats were 
entitled to continued and undisturbed possession, these 
words would have no meaning as applied to them. I may 
further quote the conclusion at which the Court o f 
Directors, arrived in i8 rcr':— “ The inference seems un~

usage to dispossess a resident or khudkasht raiyat, who has regularly paid 
the customary rent for his lands to make way for another person who may be 
w illing to pay more.” —  Collector of Shajah.mpore, id, 201. “  A  zemindar
appears to have the power to dispossess a resident or khudkasht raiyat who has 
regularly paid the customary rent for his lands to make way for another 
person, who may be willing to pay more.” — Collector of Shekoabad, id. 202. 
Many more opinions to the same effect were given in reply to questions sent 
to the Collectors ; and there are also many opinions to the contrary, showing 
the utter uncertainty of the custom or right.

9 Para. 53 of Revenue Letter to Bengal, I Revenue Selections, p. 360, — That 
there was a difference between khudkasht and other raiyats will appear from 
the following passage ;— “ They (the zemindars) are still liable to the inter
position of public authority, as far as may be just and necessary to prevent 
oppressive exactions from their under-tenants, and secure the stipulated or 
prescriptive rights of the latter in their respective tenures. But consistently 
with the due maintenance of such rights— the possessors of which, whether 
dependent taltikdars, istemrardars, khudkasht or other privileged raiyats, or 
generally of whatever denomination, i f  tiny have any right o f occupancy to dis
tinguish them from  tenanls-ot-%Ml, may be considered to hold taluki/ari, 
istemrarl, or other dependent or inferior estates within those of zt-tni netars, 
independent talukdars and other superior landholders— the zemindars are 
now allowed to enjoy whatever rents and profits may arise from the improve
ment of their estates.” — I l l  Harirjgton’s Analysis, pp. 403-404. In the preface 
to Land Tenure by a Civilian, it is asserted that the Legislature delivered 
over, as tenants-at-will, millions of free proprietors to the lender mercies of a 
race of tax-gatherers ; and Mr. Mill, in his evidence before the Select Com 
mittee of 1830, said that the raiyats were mere tenants-at-will of the zemindars 

f  in the permanently-settled provinces.
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avoidably that the persons with whom the Permanent t'ouchmonof
Settlement was made, and those who by inheritance or C'""'t ,,J
purchase may succeed them, are authorized by the existing
law to oust even the hereditary raiyats from possession
of their lands, wrhen the latter refuse to accede to any
terms of rent which may be demanded of them, however
exorbitant.”

§ 281. The allegation that the zemindars possessed no 
right to enhance the rents of the raiyats1 is based upon 
the following argument. When before the Permanent 
Settlement the quinquennial settlement of 1772 was made 
with farmers, they were directed to collect from the raiyats 
of the cultivated lands the original jama or rent of the pre- AUegaiioii 
vious year, and on no account to demand more, where the 
lands were cultivated without pattas by the raiyats. This P^V'bittd kg 
direction to collect according to the previous rent, and this nenfseMe- 

. prohibition against taking more or higher rent, was renewed »*«»< from 
in the written engagements for the subsequent temporary 
settlements and also in the engagements or kabuliyats for Uents, 
the Decennial Settlement; and, when the Decennial Settle
ment was made permanent, became binding for ever on 
the zemindars by reason of the following general provi
sion :— “ Such of the restrictions on actual proprietors of 
land and farmers, who hold their farms immediately of 
Government, as are set forth in their respective kabuliyats 
and are not repealed by any Regulation printed and 
published ” in the usual way, “ are to be considered in full 
force.”3 In order to test the value of this argument we 
must first bear in mind that there was a difference between 
settlements made with farmers, and a settlement made 
with the zemindar, as actual proprietor. Then it would 
require something more than mere general words to make

special Calcutta Gazette of the 21st July 1880, pp. 454, 457. At 
page 460, this allegation has grown into an assertion that the zemindars were 
“  prohibited from enhancing the rents of their raiyats, as long as the Govern
ment demand remained unchanged.”

- Section 67 of Regulation VU I of 1793.

‘ GV \
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bindiog for all time a stipulation made for ten years, and
made before the zemindars were created proprietors, while
Government retained its former» interest. In the next
place the language of the fanners’ kabuliyal and the semin-

'Fallacy of daps' kabuliyat differed widely. The language of the
the A/̂ nmont feabuliyat or written engagement of the Permanent Settlc- 
vpon winch - 0 0  . .
this a/,lega- ment is—-“-I will not demand any sum beyond the account
tion is based. frotn the raiyats,” which clearly refers to demanding abittdbs 

or cesses over and above what the raiyat had agreed to 
pay, and what was therefore justly payable according to 
his account. Finally, if such a restriction can be supposed 
to have existed in the .Decennial Settlement kalndiyats, it 
was clearly repealed by the provisions of the Regulations, 
which authorized the zemindars to let the remaining lands 
of their estate?- in whatever manner they might think 
proper,3 and recited that it was essential that they should 
have a discretionary power to fix the rents of their lands 
for a term sufficient to induce their raiyats to extend and 
improve cultivation.4 Ret us then see what contem
poraneous exposition says on the subject.

§ 282. On the 31st December 1819, Lord Hastings 
wrote:— Never was there any measure conceived in a 
purer spirit of generous humanity and disinterested justice, 
than the plan for the Permanent Settlement in the Lower 
Provinces. It was worthy the soul of a Cornwallis. Yet 
this truly benevolent purpose, fashioned with great care 
and deliberation, has to our painful knowledge subjected 
almost the whole of the lower classes throughout these 
provinces to most grievous oppression— an oppression, too, 
so guaranteed by our pledge that we are unable to relieve 

Contradic- the sufferers.” . . . “ Government,” . . . . . “ giv-
ing to the delegated agent of the raiyats a right of owner- 

poraneous ship in the soil absolutely gratuitous, invested the person 
Exposition, through whom the payment to the State was to be made 

with unlimited power to wring from his former coparceners 
an exorbitant rent for the use of any part of the

3 Ante, >̂ages 517 - 522. * Ante, page 532*
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Ip*. John Herbert Ha ring-ton, the Author of the 
Analysis of the Bengal Regulations, before the Permanent.
Settlement, in 1789, discussed the question whether the 
permanent raiyats should be allowed to hold possession of 
the lands rented to them on condition of paying a fixed 
rent. He first considered whether this would be beneficial 
to the raiyats themselves ; and upon this part of the ques
tion, he said s— “ They would be secured from an increase 
of payment according to their improvements, which would 
probably stimulate them to improve the cultivation of 
their lands ; and in that case, it may be presumed, the Onestion 
surplus produce above the fixed rent would yield them whether the 
an easy livelihood, as well as enable them to lay by a pro- In " t* ,h,< 
vision against casualties. On the other hand, they would Raiyats 

be subject to greater rigor from the .zemindars in the ,je . 
adjustment of their rents in the first instance, as well as in deretLiurtte. 

the subsequent payment of the amount adjusted, under 
whatever accidents might occur to create inability. The 
zemindars would be anxious to obtain as high a rent as 
possible, if aware that it could never be raised thereafter ; 
and 1 fear it would be impossible to lay down a rule just 
to both parties. The zemindars, it may be said, are inter
ested in satisfying the raiyats, because the lands, if unculti
vated, are unproductive to them : but, it may be answered, 
the raiyats are also interested in satisfying the zemindars ; 
because, if they cannot obtain lands to cultivate, they must 
starve.11 Both causes probably would operate ; but, as the *nre to the. 
zemindars could more safely risk delay than the raiyats, it themlvLes 
is to be feared, the latter would in general be obliged to doubtful. 
accede ; and, if so, it becomes a question whether it would 
not be better to let the zemindars make a limited settle
ment with the raiyats, on the moderate terms, which, it is 
probable, they would then be satisfied with ; than to require 
a perpetual settlement, on the immoderate terms, which, it 
seems probable, they would then require,”

1 Minute by the Governor-General, III Revenue Selections, p. 153.
This is a good answer, and an answer which has often been given to what 

Lord Cornwallis said, ante, pages 494-495 : and see note on page 495.



§ 283. He then proceeds to consider whether it would 
be beneficial to the zemindars to fix the rent of the raiyats 
in perpetuity, and he says :— “ The ease of the raiyats, to be 
expected if their rents be not* too high, would enable 

Policy of the them to pay with more punctuality. The certainty of the 
measure am- payment would induce the raiyats to give a higher rent 
afeeting the than they would under a fluctuating demand. The ease 
Zemindars- Df the cultivators of the soil would increase the demand 

for land ; and consequently encourage the greater culti
vation of the zemindars' waste lands. The ability of the 
raiyats to provide against contingencies would lessen the 
losses to population hitherto felt from famine, and con
sequently augment the number of cultivators for the waste 
lands. On the other hand, the fixed rent would prevent 
the zemindars from reaping any advantage from the im
provement of the raiyats, or from a rise in the value of 
any particular articles of produce ; and should the rent be 
fixed too high in any instance, the stated benefits would not 
be derived.” Finally he considers whether the fixed assess
ment of the raiyats would be beneficial to Government, 
and on this point he says :— “ The demand being fixed, the 
raiyats would be stimulated by self-interest to improve the 
cultivation to the utmost; and the general improvement 
of the cultivation would increase the resources of the 

A nd as country. The raiyats, secured from exaction, might lay
affecting hy t]ie surplus produce of their labours for future contin-
Oovetnment. genc*^ which would mitigate the dreadful effects of 

famine, and thereby preserve the population of the coun
try. The ease of the raiyats would, by enabling the 
zemindars to collect their rents with punctuality, assist the 
more punctual payment of their revenues to Government.”

§ 284. He then states the opposite arguments, which 
are— That “ the natives of this country are by many sup
posed so much inclined to indolence, as to be induced to 

Arguments labour from absolute necessity only : and, if this supposi- 
ogainst such tjon have any foundation, the operation of the principle, 
umeaswe. jp whatever degree, would so far tend to counteract the 

extension of cultivation ; as, by fixing the rent, such

f(f)| $L
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necessity would be diminished— that the operation ot tins 
principle would also tend to prevent a provision for futuri
ty.,— that the impossibility of equalizing the assessment, 
according to the improved state of the lands, would render 
the rents of some, in course of time, considerably heavier 
than those of others, and thereby prevent equality—-and 
finally, that a prohibition to the zemindars and taiiikdars 
to raise the rents of the raiyats, would necessarily forbid 
any increase of the laud assessment on the zemindars and 
taiiikdars, excepting such as could be derived from new 
cultivation.”7' Finally he sums up thus :— “ On the whole, 
considering the Act of Parliament ordaining a general 
preservation of rights, the orders of the Court of Directors 
for a settlement of ten years, and the foregoing argu- jtfaring*

ments, for and against the raiyats, zemindars, and Govern- $»’# Condi
ment respectively, I am of opinion, no perpetual right of j**
possession, on condition of paying a fixed rent, should, at 
present, be conferred on those raiyats who have not already 
a declared or prescriptive title to such. In order, however, 
to obtain, as far as possible, the advantages of a fixed 
assessment of the raiyats, and at the same time to obviate 
the objections enumerated, it appears expedient to require 
the zemindars and taiiikdars to adjust, within the three 
first years of the ensuing decennial settlement, a rent to be 
paid by their raiyats individually, which shall continue 
unalterable during the remaining seven years,” Mr.
Harington reproduced these views of 1789 six and twenty 
years after, in i 8 l 5, when he published his Analysis, and 
the context shows that he would not have done so, if they 
had not been accepted. Certainly he says nothing to lead 
to the inference that the principles of the Code of 1793 
were intended to be different; and the careful readei of 
that Code8 will find that a perpetual right of possession on

7 When this remark was written, the land -assessment had not been fixed
in perpetuity.

« III Harington’s Analysis, pp. 461-463.
8 See the resume of Regulation V l t i  of 1793, pages 517 to 523,
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condition of paying a fixed rent was conferred on those 
raiyats, and those only, who had already a declared or pies- 
criptive title to such—-which was exactly what Mr. Haring- 
tc n recommended— while the almost complete silence ot 
the Legislature as to other raiyats carries with it the usual
presumption.1

§ 285. Let. us for a moment try to look at the relations 
between zemindars and raiyats, as they must have been 
regarded by those who were called upon at the close of the 
last century to deal with the chaos of rights and duties 
which we found in the country. Mr. Shore had clearly 

Unfh'r the shown that abwdbs were a means of raising the assessment 
System of th raiyats? That this method of obtaining higher
Demand on or more rent or revenue from the cultivatois 01 the son 
the liaigat was arbitrary and unjust was admitted by all; and that 
toil; “and partly in consequence of these inherent defects, it was the
therefore source of much grievous oppression, was beyond doubt.
waTpomble. So long as abwdbs were allowed to be levied, the demand 

upon the raiyat was uncertain ; and in this uncertainty lay 
the possibility and opportunity for exaction. Englishmen 
were well aware of the evils that had been brought about 
in their own country by precarious tenures— by uncertainty 
of demand, of the Crown upon its subjects, of the Nobles 
upon their tenants— and that the great remedy there had 
been to turn all tenures held either of the king or of any

1 r will acid a few opinions expressed in 1832. Mr. Holt Mackenzie 
said “  The amount demandable by the latter ” (the zemindars) “  has been 
left unsettled ; the raiyats of the Lower Provinces are left just as if the 
Permanent Settlement had never taken place, if not in a worse condition.”—  
Appendix to Report o f Commons. Answer to question No. 3670. “  Hie
Permanent Settlement', whilst it shut the public treasury against any increased 
receipt from the land by commuting the zemindars’ variable payment, as ̂  the 
hereditary contractor for the land-revenue, into a fixed jama determined 

1; irrevocably, entirely neglected to fix the amount payable by the cultivator to
this hereditary contractor.” -M r. A. D. Campbell, id., p. iG. “  In point of 
law and fact, the raiyat can claim under the provisions ot Lord Cornwallis s 
Code no rights at all. For the few privileges he may enjoy, he is indebted 
entirely to the forbearance or to the fears ot his taskmaster, the zemindar, —- 
Land Tenure by a Civilian, p. 104.

» See ante, pages 445—447 ; and Mr. Shore’s Minute of 18th June 1780, 
l>ara. 33.
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other person into free and common socage, the render or 
rent of which was certain and determinate, instead of 
being precarious and uncertain.3 So in India, if uncertainty 
of demand could be done away with, if the revenue or rent 
payable by the raiyats could be reduced to a specific sum, 
a fixed amount, the Statesmen of 1789— :1793 believed 
that exaction could be prevented and the ease and security 
of the raiyats secured. The abolition of abwdbs clearly of
appeared to be the direct way of doing away with uncer- 1789 — 1793 

tainty of demand and exaction at the same time.4 Accord- “Xy wifiA 
ingly it was provided5 * * as follows “ The impositions on 'Uncertainly 

the raiyats under the denomination of abwdb, mhatut and Demi,n,i- 
other appellations, from their number and uncertainty, 
having become intricate to adjust and a source of oppres
sion to the raiyats, all proprietors of land and dependent 
talukdars shall revise the same in concert with the raiyats, 
and consolidate the whole with the asil into one specific
sum........................No actual proprietor of land or depend- ^  ^
ent tahVcdar or farmer of land, of whatever description, lteut was 
shall impose any new abwdb or mhatut upon the raiyats be
under any pretence whatever:” and then follows the penalty.

§ 286. In Lord Cornwallis’s opinion, as we have seen,8 Alm-dhs were 
the imposition of abwdbs and the raising of rents were 0,1 ie

3 See ante, pages 17, 18, 29, 3°  and 31.
1 One of the propositions deduced from the arguments in Mr. Shore’s

Minute of the 18th June 1789 (see Appendix to Fifth Report) was “  that the 
rents to be paid by the raiyats, by whatever rule or customs they may be 
demanded, shall be specific as to their amount.”  In his Minute of the \st May
1812, Mr. II. Colebrooke said ;— “  All that need be required is that the engage
ments shall be definite.”— I l l  Harington’s Analysis, p. 479. In addition to 
all that has been said as to the uncertainty, let me quote one more passage 
from Mr. Shore’s Minute of the Si A December 1789 At present” those 
impositions “ are in many places so numerous and complicated that, after 
having obtained an enumeration of the whole, the amount of the asil with the 
proportionate rate of the several abwdbs, it requires an accountant of some 
ability to calculate what a raivat is to pay, and the calculation may be 
presumed beyond the ability of most tenants. The patta rarely expresses 
the sum total of the rents ; and it is difficult to determine what is extortion.”

s Regulation V III of 1793, sections 54 and 55.
‘  Ante, page 497-
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two distinct questions ; and the prohibiting a landholder to 
impose abwdbs was not tantamount to saying to him that 

Troh ih it inn he should not raise the rents of his estate-. The argument 
of Abmibxiioi that because the zemindars were in iS t l  prohibited from 
of Enhmc- imposing abwdbs, they were therefore forbidden to enhance 
ing Rents, rents,7 is therefore absolutely valueless, whether we seek fer

tile intention of the Legislature in the language which it has 
itself chosen to express that intention, or (as some prefer) 
in Minutes and other papers, which contain the expression 
of individual opinions, while the subject was Under deli
beration, and before a final conclusion and settlement were 
reached. In Lord Cornwallis’s opinion,3 the rents of an 
estate could only be raised by inducing the raiyats to 
cultivate the more valuable articles of produce,9 and to 
clear the extensive tracts- of waste land, which were at 
that time to be found in almost every semindarl in Bengal. 
The basis and scope of this opinion become clear when we 
find him saying in the same context that the rent then 
established was, in most places, fully equal to what the 

The Uneam- cultivator could afford to pay.1 * * * * * * VIII It is, therefore, manifest 
c l  Increment that Lord Cornwallis thought that rent in Bengal had at
not in Lora , , , . . ,
Cornwallis's that tune reached the possible maximum, that the idea of the
mind. unearned increment did not occur to him, and that his great

intention was to put an end to exaction and oppression in
the shape of abwdbs. It must be borne in mind that the
principle of Rent was not at that time understood, and
was not elaborated till twenty-five years later.2 It is not,

1 This argument is advanced at the bottom of page 454.— Special Calcutta
Gazette of 2u-f fitly  1880.

H Ante, page 497 at bottom.
0 This was a well understood ground of enhancing rent. Mr. Shore says

that it was prescriptive law that the raiyats cannot change the species of culti
vation Without a forfeiture of the right of occupancy ; but that this was 
rarely insisted on, as the zemindars demanded and exacted the difference of
rent— See para. 406 of Minute of 18Ih feme 1789. Section 567 of Regulation
V III of 1793, recites and recognizes “  the established custom to vary the potto 
for lands, according to the articles produced thereon,”

' Ante, page 497, fourth line from top.
* <tnte, page 42, note. Mr. Harlngton did not at the time overlook the 

advantage that might accrue to the zemindars from the improvement of the
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therefore, surprizing that Lord Cornwallis or the Directors 
did not before making the Decennial Settlement perma
nent consider those nice and difficult questions of enhance
ment of rent which have during recent years demanded 
and received so much attention.

287. Although the question of enhancement of rents 
and the zemindars’ right to enhance and the limits of that 
right do not appear to have been considered in 1789-1793 
further than what has just been stated— and it was un
necessary to consider them, when the Directors declined 
the difficult task of defining the rights of the raiyats—  
there are not wanting indications that the raising of the There are 
rents of the raiyats other than those who were expressly thaahe‘n»is. 
protected from increase was contemplated.3 One indica- ing °f Heme 
tion is the use of this term increase, which has been 
already observed upon.4 Another indication is to be found contemplated. 
in the Preamble already quoted,8 which recites that it is 
essential that proprietors of land should have a discre
tion ary power to fix  the rents of their lands for a term 
sufficient to induce the raiyats to extend- and improve 
cultivation. This certainly implies a right of altering, of 
raising the rent upon the expiry of the term ; otherwise 
the recital has no point." The same Preamble recites that

raiyats or from a rise .in the value of any particular articles of produce (see 
ante, page 536) ; but the question does not appear to have been generally 
considered; and although the possible decrease in the relative value of silver 
was discussed in connection with the revenue payable by the zemindars to 
Government, it does not appear to have been considered in connection with 
the rent payable by the raiyats to the zemindar.

3 Ante, page 519. 4 Ibidem.
* Preamble to Regulation XL.IV of 1793, ante, page 532.
* In Mr. Hodgson’s Memoir (Appendix to Fifth Report) will be found an 

observation of Colonel Munro written in or before 1806, in which lie argued 
that before the zemindars, with whom the Permanent Settlement was made, 
had learned to improve their estates, they would have reduced the raiyats to 
a much worse state than that in which they found them. “ I make this 
conclusion,”  says Colonel Munro, “  upon the supposition that they are to be 
at liberty to raise their rents, like landowners in other countries ; for, if  they 
art:.restricted from raising the assessment fixed by Government, and are at 
fiie same time liable for all losses, they have not the free management of their 
estates and hardly deserve the name of owners."

and Tenant in Various Countries— (India), 541



it was to be apprehended that many proprietors either 
from improvidence, ignorance, or with a view’ to raise 
money or from other causes or motives, might be induced 
to create dependent taluks at a reduced and inadequate 
rent, or to let lands in farm or grant pattas for the cultiva
tion of land at a reduced rent for a long term or in perpe
tuity— that such engagements, if held valid, would leave 
it in the power of weak, improvident or ill-disposed pro
prietors to impoverish their heirs ; promote vice and in
justice ; and occasion a permanent diminution of the 
resources of Government arising from the lands, in the 
event of the rent or revenue reserved being insufficient for 
the discharge of the public demand upon their estates : be 
an abuse of the great and lasting benefit conferred upon 
the landholders by the possession of their lands being 
secured to them in perpetuity at a fixed assessment— “ and 
moreover he repugnant to the ancient and established usages 
o f the country, according to which the dues of Government 
from the lands (which consist of a certain proportion of 
the annual produce of every bigah of land, demandable 
according to the local custom, in money or kind, unless 
Government has transferred its right to such proportion to 
individuals for a term7 or in perpetuity,8 or fixed- the public 
demand upon the whole estate o f a proprietor o f land, leav
ing him to appropriate to his own use the difference between 

■ *.,... the value o f such proportion o f the produce and the sunt 
payable to the public, so long as he continues to discharge 
the latter8) are unalienable without its express -sanction." 
From these words it is clear that, according to the under
standing and intention of those who framed the Code of 
1793, Go vernment was entitled to a certain proportion o f  
the annual produce o f every Ingah o f land included in a

’  As, for example, by the grant of a fa g lr.
8 That is, by making a grant of lakhtraj or land to be held free of kheraj 

rw revenue,
8 Which was done by the Permanent Settlement. A  recital verbatim the 

same, as that contained in the parenthesis, is to be found in the Preamble to 
another Regulation (XIX) of the Code of 1793.
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■ ^Jp^fietor’s estate, that by the Permanent Settlement Gov
ernment fixed the public demand upon the whole estate, and 
left the proprietor to appropriate to his (ram use the differ
ence between the value o f such proportion of the produce and 
the sum payable to the public. Now it is beyond contro
versy that the value of the certain proportion of the an
nual produce to which Government was entitled was neve*

1 fixed, was an unknown and indefinite, an unsettled 
and variable quantity.1 2 Since then this quantity was 
indefinite, and the public demand was fixed and definite, 
the difference between the indefinite quantity and
the definite demand must have been indefinite, and the 
authors of the Permanent Settlement must have known 
this— must have known that what the proprietors were 
left to appropriate to their own use, was indefinite, variable, 
subject to increase and decrease. It will probably appear 
to persons of ordinary intelligence impossible to argue in 
the face of this consideration, that the authors of the 
Permanent Settlement intended to fix, or could have thought 
that they were fixing, the demand upon the cultivator, the 
rents of the raiyats?

1 This has been sufficiently shown in the preceding pages, but I may give 
further evidence. “  I have already observed,” says Mr, Shore, “  that the 
proportion of the revenues to be left to die zemindars was never, as far as I 
know, fixed by any established rule ’ — para. 352 of Minute of iS th June  
1789. “  T6dar Mai is supposed to have fixed the rent payable by the raiyats.
...................... The A sil jama established by him does not now anywhere
exist. At present »o uniformity whatever is observed in the demands upon the
raiyats”_id., paras 218, 219. And in the Proclamation embodied in
Regulation I of 1793, it is said 1— “  It is well K n o w n ............................
that from the earliest times until the present period, the puttie assessment 
upon the lands has never been fixed, but that according to established usage 
and custom, the Rulers of these Provinces have, from time to time, demanded 
an im cease of assessment.” } - (Section 7.)

2 The idea that Government delegated to the zemindars its right to a propor
tion of the produce—its right to levy a variable assessment— is constantly met 
with in Minnies or papers written soon after the Permanent Settlement.
For example, Mr. Smart wrote as follows, on the 18th December 1820 r—
“ H e ” (*.<„ Lord Cornwallis) “  had recognized in certain classes attached 
to the lands a light of property in the soil; and his plan was to make ihe 
settlement with these persons, upon the principle of ceding to them for ever, in
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§ 288. We know that, while limiting the demand of 
the State upon the land, the Government of 1789— 1793 
contemplated and expected that the improved condition of 
all classes would enable the requirements and expenses of 
Government to be provided for by other forms of taxation. 
The right of establishing internal duties was expressly 
reserved by the Code of 1793,3 and when the privilege of 

Further or imposing the Saver or internal taxes was taken away from 
"ionrontem- P*e landholders, it was expressly stated that,one of the 
plated at the consequences which Government expected from retaining 
^Permanent privilege in its own hands was a future opportunity of 
Settlement, augmenting the public revenue in case the exigencies of 

Government should render it indispensably necessary with
out increasing the assessment on the land.'4 In 1811, the 
Directors wrote out to Bengal as follows ;— “ It was, indeed* 
imagined at the period of the establishment of the Bengal 
Settlement, that in proportion as the effects naturally to be 
expected from an enlarged and liberal policy were deve
loped, -in proportion as the land wax improved, activity given 
to commerce, and as the people were enriched, our Govern
ment would be able, by means of taxation on the neces
saries and luxuries of life, not only to indemnify itself for 
the sacrifices it had made, and for any contingent loss 
which it might sustain from the depreciation of money, but 
that our revenues might be made to advance in equal propor
tions with the prosperity of the country, and thatboth would 
go on flourishing in rapid progression."s How the zemin
dars could be justly taxed upon the necessaries and luxuries

consideration of a fixed annual contribution, the immemorial right of Govern
ment to levy from the cultivators a proportion of the whole produce of the land." 
— (Ill Revenue Selection:, p. 218.) Mr. Harington says in his Minute of the 
3rd July 1827, that “  the rights and interests of the S',ate in the land rents 
payable by the raiyats and other occupants of the soil were made over by 
composi 'ion and contract in perpetuity to the persons who engaged for the land- 
revenue."

8 See Clause 2, Section 8 of Regulation I of 1793.
4 See Preamble to Regulation XXVII of 1793.
5 Para. 32 of Revenue Letter to Bengal dated lit February iS n , I Reve

nue Selections, p. 4.



of life in proportion as the land was improved, if it was in 
tended that they should have no share in the profits of the 
improvement by receiving higher rents, is not very obvious 
It may be said that the additional rent which they would 
receive for reclaimed waste land was contemplated, and 
that this would have enabled them to meet the possible 
taxation anticipated. But this limited explanation does 
not fairly satisfy the obvious intention ; and it is much 
more reasonable to suppose, regard being had to the other 
evidence of intention, and to what actually took place, 
that the zemindars’ sharing in the gradual improvement 
by receiving higher rents was contemplated.

§ 289. It may be accepted as correct that by the an
cient law of the country, the Ruling Power is entitled to a 
certain proportion of the produce of every bigak of land 
demandable in money or kind.6 We have seen that in 
Akbar’s time the proportion of the produce to be taken 
by Government was defined ; that a careful measurement 
of the land was made by a uniform standard with a Government 
view to determine what Government should receive from cert„in pro- 

each cultivator ; and that rules were made for commuting of
the value of the Government share into a money-payment. ‘e "" uce' 
Provision was made for correcting from time to time the 
information derived from the measurement and for revising 
the money-rates of commutation decennially. In course 
of time this way of proceeding to estimate the Govern
ment demand by regular measurement and assessment 
fell into desuetude ; and was superseded by the arbitrary 
levy of abwdbs. Nevertheless it is beyond doubt that the 
proportion of the produce and its money value at the 
local market-rate continued to be the ultimate standard n u  WM (hf 
of reference to which zemindars and raiyats looked or ap- uUimateStem- 
pealed, when desirous of pressing or resisting a claim to d™gduf°t-ng 
higher rates, or increased rent. In Bahar and other parts Rent. 
of the country the rent was received in kind at the time •

• This is verbatim the language of the Preamble to Regulation X IX  of 

>793-
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of the Permanent Settlement, and lias continued to be so 
received up to the present day. In Bengal Proper money- 
rents were pretty common in i f f  2 to 1793 > aru  ̂ have since 
become general with some exceptions. These money- 
rents consisted, in some places, of rates payable accoiding 
to the crops cultivated.7 In other places a fixed sum was 
paid for a specific quantity of land at so much per bigah 
without any other distinction ; but in these cases Mr. 
Shore thought that, the rate in the first instance might have 
been settled with a due regard to the quantity of land and 
its produce.8 It will be evident that while the zemindar 
continued to receive the Government proportion of the 
produce in kind, he participated both in the improvement 

rl of the land and in the rise of prices : and, where money- 
receiving rents had become usual, he would enjoy the same ad
ware o f  vantage, if he could in any way have these money-
^Kii'idobtain- rents revised from time to time, and have the lane d e 
ed actum en- cupjecj by raiyats remeasured. The effect of such a re- 
o p " ‘  vision, when there had been no other change except 

a rise in prices, would be to give him an enhanced rent 
on the ground of the value of the produce having in
creased. Then, if the land, having become more  ̂fertile, 
were producing larger or better crops, the zemindar s share 
was worth more, and he received an enhancement on the 
ground of the productive powers of t he soil having been in
creased ; and no exception was made when this increase 
was altogether due to the agency or expenditure of the 
raiyat. The effect of a measurement would be to give the 
zemindar additional rent for excess land cultivated by the 
raiyat. Then after this measurement of the lands and revi- *

* See ante, page 540. This custom was retained, as appears from the follow
ing passage Another great source of distress to the raiyats is their being 
compelled to pay as rent, not a specific sum for a certain quantity of ground, 
but for the cultivation of different articles. This mode again authorizes, or 
at least enables the zemindar to send Amins frequently in the year to mea
sure each species of crop, and the expense of this measurement falls upon 
the raiyat "— Letter from Acting Collector o f Rajeshaye to Board of Revenue, 
dated 16th August l8.tr,

• Para. 224 of Minute of tSM June 17R9.
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sion of the rates of rent, there would be a new Nirkbandi or 
table of rates, according to which all raiyats would pay Probability 

rent; and these rates would be the Pargana rates. I f  the that Money- 

zemindars in those parts of the country in which money -from time to 
rents had become usual had no course of proceeding like adjusted 
this open to. them, it is evident that they might be deprived 0fthe Gov• 
of ail participation in the rise of prices and in the increase emment 
in the productive powers of the soil, while those zemindars, \hTprodnce. 

who continued to receive their rents in kind, would share 
in these advantages to the fullest.

§ 290. Now it is beyond doubt or controversy that the 
zemindars have always possessed and exercised the right to 
measure the lands included in their estates ; and this right 
has been recognized and regulated by the Legislature on 
many occasions. Let us now see if wc can find any traces 
of a right to revise rents or rates of rent in the way just 
indicated. Having regard to what has been said as to ,Measurement 
Akbar’s system being allowed to fall into desuetude, and undoubted. 

the state of confusion in which all rights were when the 
English obtained the Diwdnl, we naturally could not 
expect to find this particular right (if it at all existed) 
more certain or definite than other rights ; and all that we 
could reasonably expect to discover would be irregular 
vestiges of its existence, desultory instances of its recog
nition and exercise. That such vestiges and instances are 
to be found I proceed to show. In a Firman from the 
Emperor Alamgir to one Rushik Dass,9 there is the 
following passage :— “ It appears that in all the districts 
of our Empire the Amins are in the practice of assessing 
the greatest part of the villages in a fixed sum at the com- pirm̂  . 
mencement of the year, forming their calculations upon ti„, ],;mp,.ror 

the estimated produce of the whole year, the quality of the Alamgir. 

land and the ability of the raiyats . . . .  ; that in cer
tain places, where the raiyats are averse to this system, 
they fix their assessment by measuring the crops or esti
mating the amount of the actual produce.” In Mr. Shore’s *

* See Appendix No. 5 to Mr. Shore’* Minute of /he 2nd April 17S8.
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Instances o f  time the rents in parts of Bengal, as for example, in the 
Money- northern parts of the Dacca District, were fixed in a similar
fakulutrdon way. A  Hastabiui or measurement of the lands was 
value o f  the made immediately previous to the harvest, agreeably to 
Sprodtwe in which the lands were valued and the rents received.1 In 
M r. Shore's Chittagong rents were collected according to rates estab- 
hme' lished by a measurement and jantabandi formed in the

Bengal year 1174.2 Mr. Shore himself observes thus 
generally:— “ In every district throughout Bengal, where 
the licence of exaction has not superseded all rule, the 
rents of the land are regulated by known rates called 
nirk ; and in some districts each village has its own. These 
rates are formed, with respect to the produce of the land, 
at so much per bigah. Some soil produces two crops in a 
year of different species ; some three. The more profitable 
articles, such as the mulberry plant, betel leaf, tobacco, 
sugarcane and others, render the value of the land propor- 
tionably great These rates must have been fixed upon a 

Mr. Shore measurement of the land.”3 That Mr. Shore contemplated 
rente, mpin ted [fiat the value of the produce should continue to be an 
of the share ultimate standard of reference appears from the following 
o f  the Pro- remark :— “ The value of the produce of the land is well- 
be anulti- known to the proprietor or his officers, and to the raiyat 
mate Standard who cultivates i t ; and it is a standard which can always 
'encê ' " re7;erted to by botk parties for fixing equitable rates.”4

1 See para. 230 of Minute of 18th June 1789.
1 Para. 421 id. 3 Paras. 391— 392 id.
* In order to obtain light as to what was intended in Bengal, we may look

at what was done in other parts of India. In a Regulation (XXVII) passed 
in 1803 to regulate the settlement of the Ceded Provinces it was provided 
that, when neither proprietors nor farmers tendered suitable conditions, the 
settlement was to be made with the raiyats, who were to receive the following 
shares of the produce, viz :— in pulej lands or such as were in full cultivation, 
three-eighths, Government receiving five-eighths— in checker lands or such 
as had not been cultivated for two or three years, six-eighths, Government 
receiving two-eighths— and in banjar or waste lands, seven-eighths, Govern
ment receiving one-eighth. The measuring and valuation of the crops was 
to be defrayed by Government ; and in all cases where crops were valued, it 
was to be done according to the price current, o f the day (clause 14 of section 5 3  : 
and see for further instances section 12, Reg. IX of 1805, and clauses I and 2

■ (fiT
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§ 291. In the Letter of Instructions to the Supervisors 
already referred to, surveying and measuring the lands was 
one of the numerous courses directed for obtaining accurate 
information. One of the Regulations of 1793 provided 
for the resumption and assessment of lands held under Truces in the 

invalid revenue-free grants. A  settlement for the lands 
included in such grants was to be made, and the revenue o f the Pro- 

thereupon payable to Government was to be equal to one- ^ \atimate 
half of the annual produce of the land. This produce was Standard o f  

directed to be ascertained by a survey and measurement®J - fo r  f i  ting
Then the Regulation, which has been already so often neat. 
referred to as containing the rules of the Decennial Settle
ment afterwards made permanent, contains the following 
provision :— “ No actual proprietor of land, or farmer, or 
persons acting under their authority shall cancel the pattas 
of the khudkasht raiyats except upon proof that they 
have been obtained by collusion ; or that the rents paid by 
them within the last three years have been reduced below 
the rate of the nlrkbandl of the pargana; or that they 
have obtained collusive deductions; or upon a general 
measurement of the pargana for the purpose of equalizing 
and correcting the assessment.”6 This seems to me to indi
cate such a measurement and revision of rent rates, as 
would bring those rates into accord with the value for the 
time of being of the zemindar's share of the produce.7

of section 3 and section 5 of Reg. II of 1795). It was only in 1837 that the 
Court of Directors ordered the discontinuance of the practice “  of forming 
assessments according to the value of the crops produced, and not according 
to the value or capabilities of the land.”— See para, 27 of the Directors' Utter,
No. 6 of 12th April 1837.

4 See clause 2, section 8 of Reg. X IX  of 1793.
6 Clause 2 of section 60 of Reg. V III of 1793.
t To this construction it has been objected that what is here meant is the dis

tribution of the Government assessment of revenue upon the lands of the estate ; 
and it has been alleged to be a conclusive answer to my argument that the 
word assessment has no reference whatever to raiyat's rents— that throughout 
the papers of the time it refers only to the sadr jama or Government demand 
of revenue (see pages 417— 460 of the Special Calcutta Gazette of the 21st July  
1880. As to the use of the term ‘ assessment,’ the criticism will be proved 
to be absolutely erroneous by a few quotations from the papers of the time—•

' G°i&X '
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This view is corroborated by a reference to the Regulations 
relating to Patwaries and Kanungoes,

Lord Cornwallis speaks of “  the revenue assessed upon them,” i.e. ,, the 
raiyats.— See ante, page 497 top line. Mr. Shore speaks of the right of Govern
ment to interfere in regulating the. assessment upon the raiyats: and the words 
‘ ‘ regulation of- the rents of the r a iy a ts which immediately follow, leave no 
doubt as to what he meant.— See ante, page 522, note, When it is intended to 
use the word * assessment ’ of the Sadr Jama, the stidr assessment is spoken 
of, as for example in No. 22 of the propositions deduced from Mr. Shore’s 
Minute of the 18th June 1789 (see Appendix to Fifth Report) -, and from pro
position No. 24, it will appear that the distribution of the sadr assessment 
upon the I’arganas or divisions of the estate had no connection after the Perma
nent Settlement with the rents payable by the raiyats. This proposition 
■ commences thus:— “ It is not meant by this distribution,” i.e., of the 
Sadr Assessment, “  to prevent the landholders from acquiring a larger rent 
from the parganas or villages than the sum apportioned, or to demand 
from them accounts of the actual assessment,” i.e,, of the rents paid by the 
raiyats. This was part of the deliberate policy already alluded to, by which 
the Directors forbad minute scrutinies or enquiries into the exact collections of 
rent made by the zemindars from their raiyats.

As to this general Pargana measurement, I may quote the following passage 
from Land Tenure by a Civilian:— “ The lease afforded no protection against 
the consequences of a general pargana -measurement, when by any ma
noeuvres of the description given, a real or fictitious enhancement of rates had 
been established, or, after a public sale of the grantee’s interest and title, in 
satisfaction of arrears of revenue ’’--(page 104). “  The system of taxation,
under the native system, gave to the State a certain portion of each cultivator’s 
crop in kind or its equivalent in mousy; the result, therefore, was fluctuating, 
depending on the value of the crops raised. An annual assessment was indis
pensable, though the collections were farmed out to contractors, who engaged
to pay a specific jama to the Government for a series of years.” .......................
“  As the proportion of produce (or the amount in money for which it was 
commu table) which each individual was liable to be called on to contribute 
through the rnalguzar as land-tax to the State, was in all well cultivated 
districts defined and understood under the native regime, the amount of land 
and species of crop, cultivated being ascertained, the assessment Upon each 
l-aiyat was easily made by the malguzarx : and the only points upon which the 
parties were likely to be at issue were a failure on the part of the raiyat to 
cultivate in due proportion, those crops which paid the highest rate to the
rnalguzar and the levy of the sitaaee or abwdb ” ...(pp. 105-106). “ It,” i.e.,
Government, “  has legalized an enhancement of the revenue upon the cultivat
ing classes, though the State is precluded from deriving any advantage from the 
additional burthen imposed upon the most interesting class of its subjects’*—  
(p. 114). “  One of the most frequent pretexts for exaction was the allegation of 
a necessity for making a measurement of the lands ; and as the cultivators either 
held more land than was registered as belonging to them, or feared the frauds



' G°^\/fP'y---

One of the duties imposed on proprietors by 
"^Regulation V III  of 1793 was the maintenance of patwa

ries. The patwaries in every estate were directed to keep 
accounts relating to the lands, produce, collections, and 
charges. It may be said that the object o f keeping ac
counts of produce was that they might be produced before 
the Collector to enable him to make the allotment o f the 
public revenue, in the case o f sale or division of estates, 
according to the principles laid down in Regulation I of 
1793, which require the assessment upon each lot to be 
fixed at an amount which shall bear the same proportion 
to its actual produce as the fixed assessment upon the 
whole of the lands bears to tire whole of the actual produce.
This was not so, however, for these words ‘ actual pro
duce' were defined by section 8 of Regulation I of 1801 
to mean the net annual rent [i.e. where rent was payable 
in money), or other net produce {i.e. where rent was pay
able in kind) receivable by the proprietor after deducting 
from the gross rent or other gross produce the expenses 
of collection and management. Clearly then, so far as 
concerned those parts of the country where rent was pay
able in money, there was no use in keeping an account 
of the produce for the assessment of the revenue ; and the 
natural conclusion is that it was kept for the purpose of 
assessing the rent. And this view is supported by section 
62 of Regulation V l l l  of 1793, which expressly states 
that the rules prescribed regarding patwaries were framed 
solely to facilitate the decision of suits in the Courts o f  
fudicatui-e between proprietors and farmers o f lands and 
persons paying rent or revenue to them, and to guard 
against any diminution o f the fixed revenue or injustice 
to individuals by enabling the Collectors to procure the

o f the persons employed to measure it, who either by elevating the centre 
o f the measuring pole, or by holding back part of the rope, if a rope was. 
used, could show an apparent excess above the actual extent of the area 
measured, they not infrequently submitted to an additional impost rather 
than consent to mensuration. Measurements effected since the accession o f 
British dominion show that most raiyats held much more land than was regis
tered as belonging to them in the old village records."— (/<£, p. 63.)
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necessary information and accounts for allotting the pub
lic jama upon estates that may be divided, agreeably to 
the principles prescribed in Regulation I of 1793. We 
have here two objects8 proposed in the appointment of 
patwaries. If the keeping of accounts of the produce was 
not necessary for one of these two objects, it must have 
been intended to effectuate the other. This view is further 
confirmed by section 16 of Regulation XII of 1817, passed 
originally for Bahar, Benares, and Cuttack, but extended 
to all Bengal districts by Regulation J. of 1819. The pat* 

Itenulaiion.? wafj js this section required to deliver to the kanungo 
pltwariM of the pargana at the expiration of every six months a
and Kunun- complete copy of accounts, showing distinctly the produce 
t̂kat Value of o f the kharif and rabi harvests. Then let us examine 

Produce, wm the duties of the kanungo. He was required by section 7 
iff ^ i c e  to of Regulation IV  of 1808, to compile information regard- 
regulate ing . . . articles o f produce, rates op rents, rules and
lictd. customs established in each pargana . . . .  to assist

at all admeasurements of land, whether undertaken by the 
officers of Government in conformity to the Regulations, 
or by the landholders or raiyats, and to record the same. 
The same provisions are found in Regulation V of 1816, 
which were extended to the Bengal districts by Regula
tion I of 1819. These fragments of evidence in the nature 
of undesigned coincidences show that at the time of the 
Permanent Settlement the ancient custom of revising 
money-rents according to the value of the Government 
share (which after that Settlement became the zemindar’s 
share) of the produce, was still in existence; and this 
custom, as has been explained, contained in itself most of 
the modern principles of enhancement.

§ 293. There is one more method of construction by 
which we may arrive at the intention of the Government

8 The same two objects are stated in section i of Regulation X II of 1817, 
which speaks of the difficulties and delays experienced in the investigation of 
summary and other suits for rents in consequence of the Regulations regard
ing patwaries being defective.
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as to the enhancement of the rents of the raiyats after the
Permanent Settlement. In order to discover the intention
of the parties to an instrument, we may properly see what
they have done under it. If we find that the zemindars
immediately after the conclusion of the Permanent Settle- Intuition a«
ment enhanced the rents of the raiyats, arid that the
Indian Government and the Court of Directors, being well eooerable
aware that this was being done, not only took no steps to
prevent it, but practically aided it by the course of did and
subsequent legislation— if we find that Government itself â owf d ffie x & # . . . . .  zemindars
in its own estates and in the estates of private individuals, t0 do. 
which by reason of the disqualification of their owners 
were under the management of its officers, enhanced rents, 
and enhanced them more determinedly and effectually 
than private proprietors did or could—-we may reasonably 
conclude that this enhancement was intended at the time 
of the Permanent Settlement. It may be objected to the 
latter branch of this proposition that any subsequent 
Government which conducted or tolerated enhancement 
proceedings was not the same Government which directed 
the Permanent Settlement of 1793. But a Government is 
a corporation, having perpetual continuance, and the 
objection can only be sustained by showing a deliberate 
change of policy. That the zemindars after the Permanent 
Settlement enhanced rents is a fact which is beyond con
troversy. That the Indian Government and the Court of 
Directors were aware of this enhancement, and being aware 
of it not only took no steps to stop or prevent it, but 
indirectly by legislation facilitated and assisted it— and 
that Government itself was the most active and successful 
enhancer of rents— will appear more fully hereafter.
Meanwhile I may show that it was regarded as a matter 
of course, that the Zemindars should have the advantage 
of a rise of rents. In a letter to their Government in 
Bengal, the Directors said in 1812 :— “ True it is that an 
arrangement, under which Government would reserve to 
itself a claim upon a share of the value of the increased 
produce of the land, or rather the right of augmenting the

i l l  . <SL
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The Zemin- land-tax in proportion to the increased power of the land 
I Z l S Z r e  to pay it( docs lmP!>' a departure from the. principle of the 
o f  a Rise, o f  Permanent Settlement in Bengal, which has secured to the 
Rents Men proprietors of estates the whole advantage o f a rise in their 
of Course. renW- ' 1 «'o years afterwards, in acknowledging the

receipt of information as to the sale of lands for arrears of 
revenue, which, bearing a jama of Rs. 83,485, were sold for 
Rs. 2,32,451, they say:—-‘'I t  follows, therefore, that the 
Zemindars’ allowances must from the beginning have 
greatly exceeded their nominal amount; or that their emolu
ments must have subsequently been increased by arbitrary 
exaction ; or that, in the interval, the agricultural prosperity 
of the country and the value of landed property must have 
advanced with a rapidity perhaps beyond example." 1

§ 294. In the following year (1815) the Directors wrote 
as follows :— “ The effect of a permanent settlement of 
the lands, such as has been established in the Lower Pro
vinces, is to augment the landlords rent, not the profit 

The Permai o{ the cultivator ; and it is from neglecting to make this 
nent Settle- distinction that an inference has been drawn in our 
derstood at °Pin!0n> very unwarrantably, of the incompatibility of 
fnnohean tcmPorary settlements with agricultural improvement. The 
Enhancementrent L̂ e landlord may be very large, without any 
Of Rents. part of it being expended in improvements; and, on 

the other hand, if the cultivator be well paid for his 
labour, and at the same time reap a fair profit on the 
capital employed on his farm, he has every necessary 
inducement to continue his industry, although there 
should be no surplus to be paid in the shape of rent to 
the landlord.”2 Sir Edward Colebrooke in the Minute 
already referred toa further expressed his opinion that 
the rights of the peasantry in the North-Western Pro-

Para, 76 of Revenue Letter to Bengal, dated 15 th January 1S12, £ Revenue 
Selections, p. 63.

PtM'd. 39 of Revenue Letter to Bengal, dated zSth October 1814, I 
Revenue Selections, p. 166.

* Reotme Lem r i0 Bengal, dated $th June 1815, l  Revenue Selections,
P- 3° 3.

5 dole, page 525.
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vincfis would be sacrificed under any enactments “ copied 
from the Lower Provinces, which vest in the zemindar 
the power of fixing his rents in his own discretion, and 
arm him with the means of enforcing them by distraint 
and summary processes." We shall see that a certain 
small class of raiyats, who had held their lands at the 
same rent for twelve years previous to the Permanent 

' Settlement, were protected from enhancement. That 
the rights of other raiyats were measured by Government 
itself according to the strict rules of English Political 
Economy and the English principle of rent will appear 
from the following Rule prescribed for the management 
of Khas Mahals, or estates held or managed by Govern
ment :— “ The claims of kkudkasht and kadimi raiyats 
should be carefully respected. Should cultivators of this 
class be found holding lands at lower rates than other 
raiyats occupying lands of a similar description, their 
rents should not be raised without considering their right 
to continued occupation at the rent heretofore paid.
Some of these raiyats, being the descendants of those who 
originally broke up the land, have held at the jama now 
paid since twelve years previous to the Decennial Settle- English 
ment. They have a lien on the soil beyond wages of Principle o f  

labour and profits of stock. By prescription they have a by ’(tavern-** 
proprietary interest. To raise their rents is to deprive 1,1 
them of that proprietary interest. They are entitled to 11,!^ ' 
a full investigation of their rights under the resumption 
laws before being subjected to any enhancement.”4

1 § 295. It does not appear that the general right of
the zemindars to enhance rents has ever been seriously- 
disputed in the Courts of Justice, although the published

4 Rules for Management of Alias Mahals, dated 19th November 1850. In 
a Resolution of the Government of India, quoted in Revenue Circular Order 
No. 455, of the 17th April 1838, in connection with the encouragement of 
the growth of sugar, it is observed that the wan! of capita! amongst the 
cultivating classes is a bar to adjusting the rent of land according to its produc
tive powers, “ though in theory the land ought to be valued according to its 
productive powers, or at least according to the rate which competition, i f  tin 
land were let to the highest bidders, would assign to it."
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Reports abound with cases in which individual tenants have 
sought to obtain the benefit of certain statutory exceptions 
to the exercise of this right. On the other hand, the 

Zem indns' Judicial Committee of the Privy Council, which is the 
/tight to highest Court of Appeal from British India, have repeatedly 
ftMuZcog. recognized and affirmed this right in no uncertain lan- 
nizedand guage. “ A  suit to enhance,” their Lordships have said,

“ proceeds on the presumption, that a zemindar, holding 
Committee of under the Perpetual Settlement, has the right from time to 
*Council'y time t0 raise tbe rents of ai! tbe rent-paying lands within

his zemindarl according to the Targana or current rates, 
unless either he be precluded from the exercise of that 
right by a contract binding on him, or the lands in question 
can be brought within one of the exemptions recognized 
by Regulation VIII of 1793 ; and it also assumes that the 
defendant has some valid tenure or right of occupancy 
in the lands which are the subject of the suit.”5 And 
again:— “ The right of the zemindar to enhance rent is 
presumable until the contrary is shown.”8

§ 296. In order to understand the process of rent- 
raising which has gone on in the flower Provinces of 
Bengal ever since the Permanent Settlement, there are two 
circumstances which must be grasped and borne in mind. 
The first of these circumstances.is that at the time of the 
Permanent Settlement a large proportion, estimated by 

Vinces of Lord Cornwallis at one-third, at one-hdff by others, and by 
Watt"1 at the some at ^ -thirds  of the land capable of cultivation was 
time of the waste and probably was never otherwise.7 The zemindars

SeHkmei't had undoubtedlX the rigbt to settle these lands upon their 
OWn terms. Population increased enormously during the
peaceful times introduced by British rule; and large tracts 
of land were rapidly' reclaimed and brought under culti
vation. Mr. Dowdeswell, in his Minute of the 16th Octo
ber 1811, remarked that vast tracts of land had been

* Radhika Chaudhrain v. Bama Sundari Dasi, 13 Moore’s Indian 
Appeals, p. 248.

* Forbes v. M ir Mahomed Hosen, 12 Bengal Law Reports, p. 215.
' Fifth Report, page 16.



reduced to cultivation during the eighteen years that had Rapid and 

elapsed since the Permanent Settlement.8 And Mr. Cole- 
} brooke, in his Minute of 1813, says:— “ The present land

holders (I use this expression, because a considerable 
revolution of property took place, which was not, however, 
necessarily connected with the system of permanent assess
ment) are opulent and prosperous. Increase of agriculture 
has proceeded with rapidity surpassing expectation, and in 
the greatest part of the country has already reached its 
limit, unless it receive new impulse from the introduction
of improved modes of husbandry.’ ................... “ In
many of the districts of the Lower Provinces, and in some 
of those of the Western, very extensive tracts of forest 
land were claimed by, or really appertained to, proprietors, 
who had comparatively small portions of land in tillage.
Every district contained some instance of scattered estates, 
in which the untilled lands much exceeded the arable.”9 
It will readily be understood that one consequence of this New Rate* 

extensive reclamation and settlement of raiyats upon new 
land was that new rates of rent were created, and the rapid 
increase of population1 introduced some element of compe
tition in fixing them.2

* I Revenue Selections, p. 172. 9 Id., 201,
1 The population of Bengal, Bahar, and Orissa was first estimated at ten 

millions. Sir William Jones, in 1787, calculated it to be tvxnty-four millions, 
but this included Benares. In 1802, it was computed at thirty millions. The 
Select Committee, in the Fifth Report, took it to be 27 millions. Mr. Adams, 
in 1835, computed it at 36 millions. In 1844, Mr. Dampier, the Superin
tendent of Police in Bengal, estimated the population of the Lieutenant- 
Governorship, at a little over 31 millions. Down to 1870-71, it was officially 
assumed to be 41 or 42 millions, but the census of 1872 showed it to be 
67 millions. According to the census of 1882, the population of Bengal 
Proper is 35,607,628: that of Bahar, 23,127,104: that of Chota Nagpore,
4,225,989 : and that of Orissa, 3,730,735 : while the grand total, exclud
ing /' ssam and including Cooch Behar, Hill Tipperah and the Tributary 
States of Orissa and Chota Nagpore, is 69,536,861. Everyone marries—  
with the Hindoos marriage is a religions duty— few marriages are unpro
ductive ; and a very high birth-rate is not counterbalanced by a high rate 
of mortality amongst children in a country where cold and its conse
quences are unknown.

* I may be allowed to illustrate still further the effect of this circumstance 
by quoting a passage from Sir H. Maine’s Early History o f Institutions:—

III ....... §L
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§ 297. The second circumstance is, that when estate 
were sold by public auction for the realizat ion of arrears of 

Ŝalet of revenue which had accrued in consequence of the proprie- 
E*tates for tors not discharging the Government demand, the auction- 
Me’veTl purchasers were empowered by law to avoid all incum

brances, and with some small exceptions to enhance the 
rents at their discretion. The effect of this circumstance 
will be realized when we learn that during the twenty-two 
years that followed the Permanent Settlement one-third 
or rather mi-half ofhthe landed property in the Province 
of Bengal was transferred by public sale.3 With reference 
to this fact the Court of Directors say in their letter of 
the 15th January 1S19'1:— “ We can readily conceive how 
prodigiously numerous must have been the instances in 
which engagements between zemindars and raiyals were

“ You will bear in mind the passage quoted by me from Hunter’s Orissa, 
which shows how a tenantry enjoying hereditary rights is injured, even under 
a Government which sternly compels peace and order, by a large immigration 
of cultivators dependent on the landlord or zemindar. They narrow the • 
available waste land by their appropriations ; and, though they do not compete 
directly for the anciently cultivated land with the tenants enjoying hereditary 
rights, they greatly raise in the long run the standard of rent, at the same 
time that they arm the landlord with those powers of exacting it, which in 
Ancient Ireland consisted in the strong hand of the Chief himself, and which 
consist in Modern India, in the money which puts in motion the arm of the 
law ”— p. 184.

s “  It will, at the same time, be equally necessary, carefully to ascertain 
whether they may not have subsequently, in some degree, relinquished those 
rights, or such parts of them as it may now be found expedient to exercise 
in behalf of the immediate cultivators of the soil ; for, subsequently to the 
period of the decennial settlement, probably one-third, or rather one-half of 
the landed property in the Province of Bengal may have been transferred by 
public sale on account of arrears of revenue. One of the rights in contem
plation was their power to have confirmed the validity of patta tenures, which 
have been declared resumabie, in case of public sales for the recovery of 
arrears of revenue from defaulting proprietors, and which became a strong 
inducement to many to become purchasers. Nor must it be forgot, that 
Government may have benefited thereby, as the lands, in some instances 
perhaps, would not have otherwise sold at a price sufficient to realize the 
arrears due and the proportion of th e jama assessed upon them ."— Minute of 
Mr. Rocke, the Acting President in 1815— 1 Revenue Selections, p. 374.

* I Revenue Selections, p. 358.
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' Mow if one-half of Bengal was waste in 1793, Combined 
and could therefore be let by the zemindars upon their 
own terms, and if half of the landed property in Bengal on Reclaim- 

changed hands between 1793 and 1815 under a law which e* J Vp*le' 
authorized the purchasers to avoid previous engagements, }mncement fif  
it is easy to see that the majority of the raiyats were in Bents in 
the matter of rent subjected to the uncontrolled will of ^ A n -Z es  
their landlords ; and the prevailing rate of rent being thus of Retinue. 
raised, there was little difficulty in enhancing the rents of 
the remaining raiyats up to the same level.

§ 298. I shall close this chapter with some evidence, 
that the rights of the raiyats were left by the Permanent 
Settlement as uncertain and undefined as they were when 
the Company obtained the Dtwdnl. On the :16th August the Perma- 
1811, the Collector of Rajeshaye wrote as follows “ The ^llumcer- 
assertion, that the rights of the raiyats have never been tain and 
explained, may surprise your Board, but I believe it to be iruleJimte' 
true nevertheless : at least, I am not aware of any Regula
tions by which these rights are clearly defined. By the (̂ ‘2 X f  
eighth Regulation of 1793, there are no mukarraridars, HajMiiaye in 
but those with whom a settlement was made, in conse- 1 s e 
quence of their having held their lands for twelve years, at a 
fixed rate, previous to the formation of the decennial settle
ment. O f those how few there are, must be well known
to your Board.” ....................“ Before the raiyats, who
consider themselves to hold their lands at a fixed rate, and 
the kkudkasht raiyats, can be induced to grant kabuliyats 
(unless it be for the rent they have always paid, and with 
which, 1 have already stated, the zemindars are not satis
fied) the rights of these raiyats must be clearly defined, and, 
no doubt, should remain, whether these men have or have 
not a right to hold possession of their lands, at a fixed rate.”

§ 299. In 1814, Mr. Cornish, the Fourth Judge of the 
Patna Court of Circuit, wrote as follows :— “ I he assertion 
may appear extraordinary, but it is, nevertheless, certain, 
that the rights of the raiyats remain to this day unex
plained and undefined. It is true, that there is something 
like a provision for preventing the rents of the lands of



the chapperband or khudkaskt raiyats from being raised, 
unless the zemindar can prove that they have paid less 

Opinion of for them, for the last three years, than the nirk of the
i/fd ParSana- But what is this nirk, or how to be ascertained ?
jPa/iia court  It is a mere name, and of no kind of use in securing the
°f Ouruii, rights of the raiyats. The paikasht raiyats are altogether

left to the mercy of the zemindars. Was this intended ? 
If so, what can possibly he the objection to its being 
declared by Regulation, that the raiyat is a mere culti
vator and tenant-at-will, and that, if he refuses to take a 
patta, he may be ousted by summary process • and that, 
further, on the expiration of his engagements, the zemindar 
may demand whatever rent, he thinks proper to ask." 4 In 
the following year Lord Moira expressed himself in the 
following terms:— “ The cause of this is to be traced to 
the incorrectness of the principle assumed at the time of 
the perpetual settlement, when those with whom Govern
ment entered into engagements were declared the sole 
proprietors of the soil. The under-proprietors were con
sidered to have no rights, except such as might be conferred 
by patta; and there was no security for their obtaining 
these on reasonable terms, except an obviously empty 
injunction on the zemindar amicably to adjust and conso
lidate the amount of his claims.” . . . . “ In practice,
however, it is to be feared, that the assignment on the part 
o f Government is considered to confer a proprietary right, 
with all the powers and privileges attached to such a right 
by the Regulations. Thus, as but one proprietor of the 
soil is recognized, the rights of all those with whom 
Government had till then engaged are totally annihilated 
by the assignment. What was heretofore paid as revenue, 
must now be paid as rent ; those, who before held their 
lands with only the condition of a certain fixed payment to 
the Government, become tenants, subject to arbitrary exac
tions, and liable to ejectment, if they resist the demands.” 6

4 I Revenue Selections, p. 366.
" Revenue Minute of the 21st September 1815, X Revenue Selections, 

pp. 425, 427.
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C H A P T E R  XXIII.

Landholding, and the delation o f Landlord and Tenant in 
India—  The Zemindars and Raiyats from the Permanent 
Settlement to 1822 A.D.

§300. We have seen that, in Lord Cornwallis’s opinion, 
all objection to the Permanent Settlement, founded upon 
the indefinite state of the demands of the landholders 
upon the raiyats, would be obviated by compelling the 
zemindars, within a certain time, to grantpattas or writings 
to their raiyats, in which the amount of rent should be 
specified, and by enforcing the prohibition that no raiyat 
should be liable to pay more than the sum actually sped- Rates for the 
fied inhis pattal It was accordingly provided7 in the 
original rules for the Decennial Settlement that the prc~ Pattna specif- 
existing abwdbs should be consolidated with the asil mtoJy’"8, ,h*, , 
one specific sum to be entered in the patta,,r and pattas of Rent pay 
were to be delivered to the raiyats by the end of the Ben- ahle by them' 
gal year 1198 (1791) in the Bengal districts, and of the 
Fasli and Wilaiti year 1198 in the Bahar and Orissa dis
tricts. It was at the same time expressly stated8 to be 
“ expected that, in time, the proprietors of land, depend
ent tail'd: iars and farmers of land, and the raiyats will 
find it for their mutual advantage to enter into agreements, 
in every instance, for a specific sum for a certain quantity 
of land, leaving it to the option of the latter to cultivate 
whatever species of produce may appear to them, likely to 
yield the largest profit.” The form of patta prepared in 
accordance with the rules and adapted to the particular 
estate was to be submitted to the Collector for his appro-

* See ante> Page 494- ’ Section 54 of Regulation V III of 1793.
“ Section 56 id.
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v a l ; and u hen so approved, a copy of it was to be regis
tered in the chief Civil Court, and a copy was to be de
posited in each of the principal rent-offices on the estate. 
Every raiyat was declared entitled to receive a patta in 
this form upon application, and no pattas in any other 
form were to be thereafter held valid.8 By another Regu
lation1 of the same Code it was provided, as already stated, 
that no zemindar, independent talukdar or other proprie
tor should grant pattas to raiyats or other persons for the 
cultivation of lands for a term exceeding ten years. A ll 
leases to under-farmers and raiyats made previous to the 
conclusion of the Decennial Settlement and not contrary 
to any Regulation, were to remain in force until the period 
of their expiration, unless proved to have been obtained 
by collusion or from persons not authorized to grant them. 
No proprietor or person acting under his authority was to 
cancel the pattas of the khudkasht raiyats except upon proof 
that they had been obtained by collusion ; or that the 
rents paid by them within the previous three years had 
been reduced below the rate of the nirkbandt of the Par- 
gana; or that they had obtained collusive deductions ; or 
upon a general measurement of the Pargana for the pur
pose of equalizing and correcting the assessment.2

§301.  It does not seem to have occurred to the Gov
ernment in 1789— 1793 that there could be any dispute 
between the zemindars and the raiyats as to the rates 
at which the pattas should be granted. Further, no 
provision was made as to what was to be done when the 
pattas previously granted and allowed to remain in force, 

formymici or t îe Paiias granted for a term of ten years under the 
as to the Regulations, expired. Both these omissions were sup-
ltates of plied in 17Q4.3 It was provided that, if a dispute arose 
Rent to be f  , • , , ,  , ,
entered in the between the r a iy a ts  and the persons from whom they were
Pattas. entitled to demand pattas, regarding the rates of pattas,

s Section 58 of Regulation V III of 1793.
1 Regulation X L IV  of 1793, see section 2.
* Section 60 of Regulation V III o f 1793. See ante, page 549.
* By Regulation IV  of that year,
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whether the rent were payable in money or kind, it should 
be determined in the Civil Court of the district, accord
ing to the rates established in the Pargana for lands of 
the same description and quality as those respecting which 
the dispute had arisen. This rale was to apply not only 
to the pattas which the raiyats were entitled to demand in 
the first instance, but also to the renewal of those pattas 
which expired or became cancelled. Further, in order to 
remove all doubts regarding the rates at which the raiyats 
were entitled to have their pattas renewed, it was declared 
that no proprietor or farmer of land or other persons 
should require raiyats, whose pattas had expired or become promfion fnr 
cancelled, to take out new pattas at higher rates than the the Renewal 

established rates of the pargana for lands of the same °,ndthfRates 
quality and description, but that raiyats were entitled to at which they 
have their pattas renewed at the established rates, upon **neu'eil>’ 
making application for that purpose, in the same manner 
as they were entitled to demand pattas in the first instance.
A ll this, even now, reads very well on paper, but the great 
difficulty in putting it into practice was, as we shall see, 
that there were no established or pargana rates. The time 
originally allowed for the deliver}' of pattas to the raiyats 
having expired without the great intention of the Legis- Further
lature having been effectuated, further time was allowed ; Tiwu allowed 

, , . , , ’ , . . . or the
and as the raiyats had not shown that ardour in receiving Delivery o f
or even demand&igpatt&s, which was to be expected from a Vattas. 
grateful appreciation of the good intentions of the English 
rulers, it was provided that— as the raiyats had frequently 
omitted or refused to take out or receive pattas, although 
the persons from whom they were entitled to demand them 
were ready to grant them in the form and on the terms Notification 
prescribed by the Regulations— if those persons would fix nJ readiness 
up at the principal rent-offices of their estates notifications PaUas'equi- 
in writing under their seals and signatures, specifying that valent to 

pattas according to the form approved by the Collector and gntUHn̂ to 
at the established rates would be immediately granted to all Distrain fo r  

raiyats who might apply for them, such notifications would the
be considered as a legal tender of pattas ; and the persons claimed.

'' , ’ r ‘ /  ' '



1 1 1so tendering would be entitled to recover the rents due to 
them from such raiyats either by the process of distraint 
or by suit in the Civil Court.4 Thus the zemindars were 
enabled to claim any rates they pleased, to distrain for rent 
at these rates, and to put upon the raiyats the onus of prov
ing that the rates so claimed were not the established rates.

§ 302. Never did a legislative measure fail more 
absolutely and completely than the Patta Regulations. 
Neither zemindars nor raiyats saw their interest in carry* 
ing out the wishes and the intention of the Government of 
1793. As Mr. Hastings had previously observed, it was 
the zemindar's interest to exact the greatest rent he could 

Complete from the raiyats, and it was against his interest to fix the 
Failure o f  deeds, by which the raiyats held their lands and paid their 
Regulations rents> to certain bounds and defences against his own 

authority.5 Those zemindars, who obeyed the letter of the 
law by preparing and tendering pattas, inserted in them 
such exorbitant rates that the raiyats as a matter of course 
refused to accept them. Even, if the rates were or could 

Causes o f  be supposed to be unobjectionable, the khudkahst or other
Failure. raiyats, who claimed a prescriptive right of occupancy,

would not accept pattas, the term of which was limited to 
ten years, and which therefore suggested the inference that 
on the expiry o f this term, they might be evicted.6 As to 
the causes of failure there is abundant contemporaneous 
exposition. In 1789 Mr. Shore wrote as follows7:— “ It 
has been found that the raiyats of a district have shown 
an aversion to receive pattas, which ought to secure

’ Section 5 of Regulation IV  of 1794.
5 See para. 36 of Revenue Letter of 13th January l 8 i9> I Revenue Selections,

P- 3S6-
“ Mr. Shore had anticipated this. In his Minute of June 18th, t7»9, he 

said :— “  Pattas to the k.httdkasht raiyats . . . are generally given with
out any limitation of period, and express that they are to hold the iands paying 
the rents from year to y e a r a n d  in the same Minute he afterwards added
“ T o require that the pattas should be given for a definite time......................
would diminish the force of that prescription which lias established a right of 
occupancy in favour of the raiyats

’ Para. 241 of Minute o f the 18th June  1789.
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them against exactions ; and this disinclination has been 
accounted for in their apprehensions that, the rates of 
their payments being reduced to a fixed amount, this
would become a. basis of future imposition..................The
Collector of Rajeshaye informs us that he fears the raiyats 
would hear of the introduction of new pattas with an 
apprehension that no explanation could remove.” The 
Collector of Bahar wrote on the 6th January 1793:—
“ My difficulties have originated with the raiyats, who 
in this part of the country have an insuperable aver
sion to receive pattas or execute kabuliyats for specific 
quantities of land. The origin of this aversion is two-fold,
— vis., partly an apprehension lest, from the decease or loss 
of their cattle, kinsmen or servants they should be unable jfafl 
to bring the whole specified quantity into cultivation ; and 1793. 
partly a dread lest, after having brought it into cultivation, 
the expected crop should be damaged or destroyed by 
drought, storms or inundation. Of the forty-five parganas 
which compose this district, there is not one in which I 
have not spoken with the raiyats of several villages on 
this subject, and heard the same objection from all. ft is 
not, therefore, from report, but from personal knowledge, 
that I state their sentiments.”

§ 303. In 18 r 1 the Collector of the Rajeshaye wrote 
as f o l l o w s “ The Regulations have now been printed and 
published since 1793, a period of eighteen years, and I am 
convinced, notwithstanding the wish of Government that 
pattas should be granted and kabuliyats taken, there are as 
few now as ever there were. It will naturally be asked, j ct.oUll( 
how does this happen ? The only explanation I can offer given by the 
is, that the rights of the raiyats have never been deter- 
mined ; or if determined not well understood. The con-isn.  
sequence is, the zemindar, who pretends to consider his 
raiyat a tenant-at-will, tenders a patta at an exorbitant 
rate ; the raiyat, who considers himself (from the circum-

f stance of having held his lands for a very long period) a 
species of mukarraridar, conceives that he is entitled to 
hold his lands at a fixed rent, and therefore refuses the

r
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patta. The zemindar distrains and the raiyat h  ruined.”
............. “ By the same Regulation, the khudkasht raiyats are
not to be disturbed in the possession of their lands, nor to 
have their rents raised, unless the zemindar can prove that 
they have held their lands for the last three years at a less 
rate than the nirk of the pargana. What constitutes the 
khudkasht raiyat is, I believe, little understood. From 
the best information I can obtain, it may be defined by 
the residence of the raiyat in the village in which he cul
tivates. He and his forefathers may have cultivated lands 
in an adjoining village for hundreds of years ; still, as far 
as regards the lands in that village, he can only be con
sidered as a paikasht raiyat, and as such, a tenant-at-will.”

§ 304. “ Before the raiyats who consider themselves
entitled to hold their lands at a fixed rate, and the khudkasht 
raiyats can be induced to grant kabuliyatd’ (unless it be 
for the rent they have always paid, and with which, I 
have already stated, the zemindars are not satisfied), the 

Definition oj • Df these raiyats must be clearly defined, and no 
Jliiihi*—a doubt should remain whether these men have or have not 
Condition a right to hold possession of their lands at a fixed rate.
rniton and In the event of its being determined that this description ■
Kaluliyats. 0f  raiyat has the power to hold possession of his lands so 

long as he continues to pay his rent, it becomes necessary 
to take into consideration the propriety of continuing in 
force the , . . section . . . which restricts the term of 
the pattas to ten years ; for no raiyat who may have a right
to hold his lands at a fixed rent will take out a patta for
any limited period, as this act alone would imply that the 
zemindar at the end of that period had a right to oust 
his raiyat or to raise his rents. It is true, that . . . ■ 
the raiyats have a right to demand a renewal of their 
pattas at the established rates of the pargana ; but these 
rates are difficult to ascertain. The lands in one village

9 A  Kabuliyat is the counterpart of a patta. The tteminSkr grants a fatta  
lo the raiyat> who executes a corresponding kabuliyat in favour of the zemin-

. tiar.



f ^ ^ T b c  worth three rupees per bigah, and in the adjoining 
villages not worth three annas. Of this the raiyat is aware, 
and the zemindar takes advantage; and the khudkasht 
raiyat would only obtain a renewal of his patia, but at an 
exorbitant rate, against which it would be useless for him 
to contend.” . . . .  “ Whilst the raiyat fancies he has a
right to retain possession of his lands at a fixed rent, and 
the zemindar will not admit this right, it is evident that, 
no rules can be framed which can put a stop to disputes 
between the zemindar and his raiyat; and whilst such 
doubts exist, it is vain to expect that pattas will ever be 
taken by the raiyats, or that the zemindar will not enforce 
the law to collect the rents he demands. The first rulê  
therefore, must be a declaration of the rights of the raiyats 
(if they have any) as cultivators ol the soil, and they 
should be carefully explained and particularized. If they 
have none, it should be declared they are tenants-at-will 
and then there will be no hesitation on their parts to take 
out pattas, however hard the condition imposed on them 
may be, because they will at once be able to determine 
whether they can fulfil the conditions of their engagements, 
and will be well assured that the engagements once entered 
into cannot be infringed by the zemindars, and that they 
cannot enforce the payment of more than they have agreed 
to pay.”a

§305. In 1815 the Indian Government wrote to the 
Court of Directors as fallows :— “ With these impressions 
respecting the rights of the peasantry, such parts of the 
provisions contained in Regulation XLIV, 1793, as declare 
that pattas shall not be granted to raiyats or other persons Opinions of 
for the cultivation of lands for a term exceeding ten years, tke 
appear to us to be fundamentally erroneous. 1 he natural CXpr(lSsea ;n 
and obvious tendency of that rule was to limit and restrict ajetter to the 

those rights, which the peasant possessed in a much more iy-",cj{rs 
extended sense by virtue of the constitution of the country in 1815. *

* Letter from Acting Collector of Rajcshaye, dated i6t/i August 1811.
I Revenue Selections, pp. 240— 242.
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itself. The other restrictions contained in the same pro
vision may have been dictated by a wise and cautious 
policy. No doubt, the public revenue might have suffered, 
had the zemindars and others possessed an unlimited 
power to let the lands to farm, or to grant dependent 
taluks for an indefinite term of years, at a reduced 
rent, but if any restriction of that nature was requisite 
with respect to the raiyats, it should have been to 
prevent the grant of pattas at a rate of rent inferior to 
the ordinary rates of the pargana ; and in point of time, 
the pattas should, we think, on the grounds already 
noticed, have been absolutely unlimited. The restrictions 
above noticed have, indeed, been modified by two separate 
Regulations passed in the year 1812,1 but not in a way 
altogether consonant with the sentiments which we enter
tain on the subject. We have already observed, that we 
thought that a material error had been committed in the 
Regulations of 1793, by blending together the pattas of 
the raiyats and tenures of quite a different character. 1 he 
same error, if it be one, is observable in the Regulations of 
1812, to which we have just adverted. Exclusively of that 
consideration, the provisions in question are only applica
ble to those parts of the country in which a permanent 
settlement has been already formed, while in the Ceded 
and Conquered Provinces limitations are still established 
with respect to the tenure of the raiyats, quite at variance 
with those rights which we consider them to possess under 
the general constitution of ail Indian Governments. It 
will naturally occur to your Plonourable Court, that consi
derable difficulty must be now experienced in putting the 
rights of the peasantry on their proper footing, and that 
the utmost circumspection should be observed in the per
formance of that duty : we therefore propose to communi
cate the tenor of these remarks to the Board of Commis
sioners, and to require their sentiments regarding the course 
which should in their judgment be followed with respect to 
this question. But whatever rights the raiyats may be

1 W h i c h  w i l l  b e  n o t ic e d  h e r e a f t e r .
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declared in theory to possess, the practical benefits arising 
from any measure of that sort will be very limited, “ until 
means shall be devised ” (to use the terms of a late letter 
to the Board of Commissioners) “ on the occurrence of 
disputed claims, of ascertaining with accuracy and facb 
lity the rent which they should individually pay, and an 
authority created for deciding on all such cases with the 
utmost promptitude.” They then proceeded to point out 
the importance of adopting means “ to collect, digest and 
register the details, which alone ” could “ afford accurate 
data for judging of those rights.”2

§ 306. In a work3 published by a Member of the Civil
Service in 1832, we find the following views expressed -

£ Account
“ It had been, in the first instance, declared that Regula- given bv a 
tions for the protection and welfare of the raiyats and ''Member of 
other cultivators would be enacted, but none have ever service in 
been effectually passed, restoring them to any of their 1832. 
rights ; even the single stipulation most in their favour, 
which was intended to prevent the zemindars from raising 
the rents of khudkasht raiyats, was so worded, that it gave 
every zemindar the means of enhancing his demands at 
pleasure ; since, to entitle the raiyat to the benefits of the 
provision set forth in the clause in question, it was neces
sary, in the first place, that he should have accepted a 
lease or patta, and as, in so doing, he would have acknow
ledged a feudal over-lord in the person of Live zemindar, 
he was naturally averse to become a party to the annihila
tion of his rights . . . .  In the patta prescribed by 
the Code, the abivab, or illegal cesses, were consolidated 
with the asil, or authorized and prescriptive rates. The 
raiyats did not acknowledge the existence of a right to 
levy anything in addition to the regular established rate.
The abiudbs were exactions which were submitted to of 
necessity, but which, as they were not sanctioned by the

s Revenue Letter from Bengal, dated <jth October 1 8 1 5 .  1 Revenue Selec
tions, p p .2 9 4 - 5 . T h e y  fu rth e r  p o in te d  o u t th a t th e  a b o lis h e d  o ff ic e s  o f  Kanun- 
gocs a n d  Pahvaries h a d  b e e n  a n  a fi'ectu a l m e a n s  to  th is  e n d .

3 “  Land Tenure and the Principles of Taxation ” by a  C iv i l ia n .
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law, as it formerly stood, could not, according to their 
notions, be enforced by legal means, unless they acquiesced 
in the demand. Supposing the raiyat to have Subscribed 
to the record of his future vassalage, he obtained no per
manent benefit by his submission ; the rate of mrkbandi, 
or average standard of rents paid in the pargana might, 
at any time, be easily raised, by compelling several of the 
inferior cultivators to take khanidr, or waste land, at 
enhanced rates, and thus to raise the average of the village 
rates4 (this was, and is, the common practice of the zemin
dar in Bengal), and after the expiration of three years 
the oldest raiyat might be compelled, by an action-at-law, 
to pay the same.”

307. Not only then were the Patta Regulations a 
complete failure for the purpose for which they were intend- 

Patt.n Regu- ed— namely, the securing of certainty of demand of rent 
oX'failed and procuring zemindars and raiyats to adjust their mutual 
but aggra- rights by agreement amongst themselves ; but being 
mttuilhy adroitly utilized to promote and facilitate exaction, they, 
they were. like many of our legislative enactments devised on paper 
intended to wjth t}je most excellent intentions, increased the very evil 
tetruiy. which they were intended to remedy." The zemindars by

* S e e  ante, p a g e  5 5 7 . M r . A .  D . C a m p b e l l ,  in  h is  S u m m a r y  o f  ljtaf E v i 

d e n c e  b e fo r e  th e  S e le c t  C o m m it te e  o f  1 8 3 1 , s a y s  •“  I n  th e  L o w e r  P r o v in c e s  

o f  B e n g a l  th e  P e rm a n e n t S e t t le m e n t  e n a b le d  th e  zemindars, b y  o u s tin g  th e  

h e r e d it a r y  c u lt iv a to r s  in  fa v o u r  o f  th e  in fe r io r  p e a s a n tr y , to  in c r e a s e  th e  c u l 

t iv a t io n  b y  a  le v e l l in g  s y s te m , w h ic h  t e n d e d  t o  d e p r e s s  th e  h e r e d it a r y  y e o 

m a n r y  o r m id d le  r a n k s  o f  th e  c o m m u n ity  a n d  to  a m a lg a m a te  th e m  w ith  th e  

c o m m o n  la b o u r e r s  a n d  s la v e s , fro m  w h o m  t h e  h ig h e s t  ju d ic ia l  a u th o r it ie s  in  

B e n g a l  a r e  n o w  u n a b le  to  d is tin g u is h  th e m .”

* T h e  R e n t  C o m m is s io n  o f  18 79 -8 0 , in  d e a l in g  w i th  th e  s u g g e s t io n  th a l a l l  

c o n t r a c ts  o f  te n a n c y  s h o u ld  b e  r e q u ir e d  b y  la w  t o  b e  in  w r it in g , s a y  “ T h i s  

i s  a  s u g g e s t io n  w h ic h  h a s  b e e n  re p e a te d ly  m a d e , a n d  o n  m o r e  th a n  o n e  o c c a 

s io n  s u p p o rte d  b y  h ig h  a u th o r ity . T h e  m a jo r it y  o f  th e  te n a n c ie s  in  B e n g a l 

a n d  B a l u r  d e p e n d  u p o n  c u s to m  r a th e r  th a n  c o n t r a c t . H o w e v e r  s u ita b le  a  

la w  r e q u ir in g  c o n tr a c ts  o f  te n a n c y  to  b e  m a d e  in  a  p a r t ic u la r  fo r m  m a y  b e  fo r  

a  c o m m u n ity  in  w h ic h  th e  id e a  o f  c o n tr a c t, b e in g  e a r ly  d e v e lo p e d , r a p id ly  

p e r m e a te d  a ll  c la s s e s , w e  th in k  th a t i t  is  n o t  e q u a l ly  s u ite d  fo r  a  c o m m u n ity  o v e r  

w h ic h  c u sto m  e x e rc is e s  a  p o w e r fu l in flu e n c e , w h i ls t  m o r e  ad m ira t io n  is  a c c o r d e d  

to  th e  ingenuity w ith  w h ic h  a  c o n tr a c t  is b r o k e n , th a n  to  th e  h o n e s ty  w h ic h  

r e s p e c ts  its  b in d in g  fo rc e . T h e  L e g is la t u r e  o f  1 7 9 3  d ire c te d  it s  e ffo r ts  to  th e

f e  1 ;V( ' 1 , j iM;
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putting up notifications in their kutckerries or rent-offices, 
of their readiness to grant paltas at rates which the raiyats 
would not accept, were enabled to distrain for the recovery 
of the rents which they, claimed, and the raiyats, in order 
to protect themselves, were driven into the newly created 
Civil Courts. The consequences of this disturbance of 
the old relations between zemindars and raiyats and the 
general operation of the new system introduced in 1793, 
are fairly described in the Fifth Report of the Select Com
mittee on the Affairs of the East India Company, dated 
28th July 1812 :— “ The new system had abolished, under Thg Coni<e_ 
severe penalties, the exercise of the power formerly allowed quenem and 
the landholders over their tenantry and cultivators, and of 
the collectors of the revenue over the landholders ; and System of 
had referred all personal coercion, as well as the adjust- 
ment of the disputed claims, to the newly established the Fifth 
Courts of Justice. The Regulation, which in pursuance of 
these principles provided for the liquidation of the dues miUee 0f t h e  

of Government by the sale of the defaulter’s lands, was House in 
sufficiently brief and efficient; but the rules for the dis
traint of the crop or other property, founded on the prac
tice in Europe and intended to enable the zemindars to 
realize their own rents, by which means alone they could 
perform their engagements with the Government, were ill- 
understood, and not found to be of easy practice.”

§ 308. “ In the Courts of Civil Judicature, the accu
mulation of causes undecided had proceeded to such an 
extent, as almost to put a stop to the course of justice ; or C h it  Courts 

at least, to leave to a zemindar little prospect of the deci- ™,pe w ill the 

sion of a suit, instituted to recover payment of his rent, mass of re- 
before his own land, by the more expeditious mode of Al"
procedure, established against him by the Government, was 0

in tr o d u c t io n  o f  w r it te n  e n g a g e m e n ts  b e t w e e n  la n d lo r d  a n d  te n a n t , a n d  th e  

R e g u la t io n s  o f  th a t  t im e  c o n ta in  m o re  th a n  o n e  h o m ily  u p o n  t h e  a d v a n t a g e s  

th a t  w o u ld  s u r e ly  a c c r u e  to  b o th  p a rt ie s  fr o m  th e  u s e  of s u c h  w r i t t e n  e n g a g e 

m e n ts  ; b u t  n e ith e r  party w a s  in  th e  least persuaded o r  c o n v e r te d  : and finally 
a la w  w a s  re s c in d e d  in  w h ic h  neither party saw s u ffic ie n t b e n e f i t  t o  himself to  

induce h im  to  e n fo rc e  it a g a in s t  the o th e r  ." — Report of the Commission, p. 3.



liable to be brought to sale in liquidation of an outstand
ing balance. These circumstances were brought under the 
notice of Government so early as the year 1795, by the 
Board of Revenue, in consequence of representations 
which had been made to them from different parts of the 
country ; and particularly from the extensive and populous 
district of Bardwan, where the number of civil suits pend
ing before the judge was stated to exceed thirty thousand; 
and where by computation it was shown, that in the estab
lished course of proceeding the determination of a cause 
could not, from the period of its institution, be expected to 
be obtained in the ordinary course of the plaintiffs life.
It appears, however, that the evils complained of did not 
affect the cultivators, but the zemindars ; who now in their 
turn suffered oppression from the malpractices of the 
former, and from the incompetence of the Courts of Justice 

The Govern- to afford them redress ; and as a further progress of them 
nwnt Re- was likely to affect the interests of the Government, by 
gei'ed hi con- exposing portions of the land sold to the hazard of a reduc- 
sequence. tion in the rates of the assessment, as well as the property of 

the zemindars, it became indispensable that a remedy should 
be applied. The Government accordingly proceeded first to 
modify the rules for distraint, the object of which, as far 
as they were meant to afford the landholders the means

„ . of enforcing payment from the tenantry and cultivators,Remedies in , , , , , r , ’
1709 f(>r this were found to be counteracted by some of the restrictions
sMe of things. under which they were to operate. The objectionable
ge„t pav ers clauses were therefore repealed and a new Regulation
of compelling introduced for remedying those defects. Additional Courts
^eiRt'vieeu were established; and the number and powers of the
to the natives entrusted with the decision of suits of small
Judicial ™in- amount were immediately increased and enlarged : but
creased.' with respect to the delay which had been ascribed to the

established forms of proceeding, the Government did not
think any alteration necessary, observing that ‘ forms were
equally essential to the due administration of justice, and
to the quick decision of causes.” ’

§ 309. “ The experience of the four following years did

(t( f )? . ( f iT
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not justify the expectations formed with regard to the 
efficacy of the remedies applied; but showed, that the incon
veniences and grievances complained of, still prevailed. The 
revenue was not realized with punctuality ; and lands to a 
considerable extent were periodically exposed to sale by auc
tion, for the recovery of outstanding balances. In the native 
year 1203, corresponding with 1796-7, the land advertized These Reme- 

for sale comprehended a jama or assessment of sicca rupees 'I'^Xnlso 
28,70,061 (£332,927), the extent of land actually sold bor6  f a r  us the 
a jama or assessment of sicca rupees 14,18,756 (£164,576), ”*1™
and the total amount of the purchase-money sicca rupees cemed.

17,90,416 (£207,688;. In 1204, corresponding with 1797-8, 
the land advertized was for sicca rupees 26,66,191, the 
quantity sold was for sicca rupees 22,74,076, and the pur
chase-money sicca rupees 21,47,580. Among the defaulters 
were some of the oldest and most respectable families in 
the country. Such were the Rajahs of Nuddea, Rajeshaye,
Bishenpur, Cossijurah, and others ; the dismemberment of 
whose estates, at the end of each succeeding year, threat
ened them with poverty and ruin, and in some instances, 
presented difficulties to the revenue officers, in their 
endeavour to preserve undiminished the amount of the 
public assessment.” Notwithstanding these results the 
Government of India found satisfaction in the reflection 
that, although the revenue had not been realized with the 
punctuality which might have been expected, yet neither the 
assets nor the amount realized had fallen below the amount 
of former periods, but had even exceeded that standard of 
comparison : and they observed that this had been effected, Sanguine 

though the personal coercion formerly practised had been 
abandoned and the most scrupulous punctuality observed o f  India. 

in maintaining inviolable the public engagements ; that 
whenever a deviation had taken place, it had never been 
made with a view to augment the resources of the Govern
ment, but on the contrary to relieve the individual by a 
sacrifice of the public interest.

§ 310. “ These observations,” say the Select Com
mittee, “ were probably made, with a view to reconcile the



Directors to what might otherwise appear an unfavourable 
state of affairs in the Revenue department; for, besides the 
distresses which, as before mentioned, had befallen a. large 
portion of the principal zemindars, and the continual 

Continued advertisements, which were made in the public newspapers, 
nfuliX 'tte o{ ,and on ^  for the recovery of arrears, the territorial 
Government revenue was so far from being realized wi th the facility and 
liercime. punctuality deemed necessary, that some of the members 

of the Board of Revenue, in consequence of the heavy 
balances which at this time occurred, went so far as to 
recommend and strongly to urge a recurrence to the former 

'Return to practice of confining the landholders, for enforcing the
, Payment of arrears. This the Government declined adopt-

theZemindars ing, on the ground that it would have a tendency to
suggested, degrade the characters, and weaken the authority and

respectability of the landholders, and thereby deprive them 
of the influence derivable from personal exertion, at a 
moment when the state of their affairs rendered personal 
exertion most necessary for their relief. The Government 
was of opinion, that the fear of losing their estates which 
were liable to sale to liquidate the balance of revenue, 
would operate more powerfully with the zemindars than 
any considerations of personal disgrace, and they deemed 
it essential to strengthen, rather than adopt any measure 

but rejected— which might reduce, the power o f  the zemindars o ver their 
and policy of under-tenantry, who, it appeared, had, under the general 
the Zemin- " protection afforded by the Courts of Justice, entered into 
dors' powers combinations ; which enabled them to embarrass the land-
over their , , , . . . .  , . , , ,
tenantspre- holders m a very injurious manner by withholding their 

ferred.  just dues, and compelling them to have recourse to a 
tedious and expensive process to enforce claims which 
ought not to have admitted of dispute.”

§ 311. In explaining to the Court of Directors this 
state of affairs, it was observed that the licentiousness of 
the tenantry, although its effects involving the zemindars 
in ruin were in particular cases to be regretted, indicated 
nevertheless a change of circumstances which ought to 
be received with satisfaction, inasmuch as it evinced the

?(l)i . <sl
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protection intended to be afforded by an equal adrninis- Government 
tration of justice to be real and efficient; and showed that °.t J»dia stilt 
the care and attention which the Directors, with so much ^Xfnlhus- 
solicitude, had urged the Government to observe for ness of the 

preventing the oppression formerly practised by the more ^bfet^of 
powerful landholders, had not been exerted in vain ; and Congratula- 
that in the success of those exertions a foundation had tion’ 
been laid for the happiness of the great body of the people 
and in the increase of population, agriculture and commerce 
for the general prosperity of the country. On a Minute 
entered by a Member of the Board of Revenue respecting 
the ruin of some of the principal zemindars, and a great 
proportion of the landholders, the Government observed, 
that it was unnecessary to refer to any other than the 
ordinary causes of extravagance and mismanagement to 
account for what had happened in the instances in question 
which were not such as in a series of years should excite 
any surprise ; that “ it had been foreseen that the manage
ment of the large semindarls would be extremely difficult, 
and that those immense estates were likely, in the course of 
time, to fall into other hands by becoming gradually 
subdivided— an event which however much to be regretted A , , ,  . 
as anectmg the individual proprietor, would probably be of the gre.i t 
beneficial to the country at large, from the estate falling Zemiwtars a 
into the possession of more able and economical managers.” fit. >mC~

§ 312. “ It was thus,” the Select Committee observe, 
that, “ in explaining to the authorities at home the effects 
and tendency of the new system, the Government generally 
found something to commend. When the operation 
of the Regulations proved adverse to their expectations 
in one respect, in another something had occurred to 
console them for the disappointment, by showing that Government 
some different, but equally desirable, end had been at- hulJ a ob~ 
tained. Thus, though the rules for distraint of pro- by The Sdect 
perty, instead of supplying the exercise of power formerly Committee. 

allowed the zemindars, had enabled the tenantry and 
cultivators to combine (as it is asserted) and ruin their 
landlords ; yet this circumstance, it was observed, evinced

1 1  )| <SL
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that the great body of the people experienced ample protec
tion from the laws, and were no longer subject to arbitrary 
exactions. Thus, too, when the sale o f estates and the dis
possession of the great zemindars were to be announced, it 
was remarked that however much the ruin of these defaulters 
was to be regretted, the Directors would perceive with satis
faction that the great ends were obtained by it, of dividing 
their estates, and of transferring the lands, which composed 
them, into the hands of better managers.” Let us turn from 
these complacent views of the Government of India 
to an examination of the measures which were taken to 
Strengthen the Zemindars’ powers over their tenants, and 
the consequences of those measures.

§ 313- On the 29th August 1799 there was passed a 
Regulation “ for enabling proprietors and farmers of land 
to realize their rents with greater punctuality ; for provid
ing against unnecessary delay in the payment of the public 
revenue assessed upon the lands ; and for securing the 
ultimate recovery of arrears of revenue by a sale of the 

Th“. Huftum landed Property, from which it may be due, at the close 
or Seventh ° f  the year.” The preamble to this Regulation6 * 8 recited 
vf "]799~- Powers> which the landholders and farmers of land
Preamble. paying revenue to Government had been allowed to exer

cise for enforcing payment of the rents due to them from 
their under-tenants, had in some cases been found insuffi
cient, particularly where the crop not being in the imme
diate possession of the under-tenant in arrear could not be 
distrained and sold; that a considerable delay had occurred 
in the payment of the public revenue due from many of 
the landholders, which, though ascribable in some instances 
to the cause above-mentioned, could in others be imputed 
only to want of good faith on the part of certain of the 
zemindars and other landholders, who taking advantage

6 R e g u la t io n  V II o f  1 7 9 9 , w h ic h  w a s  k n o w n  b y  t h e  p e a s a n t r y  a s  t h e  H u f
tum or S e v e n th  R e g u la t io n . A n o t h e r  R e g u la t io n  p a s s e d  in  18 12 , a n d  b e in g  

No. V  o f  th a t  y e a r ,  w a s  k n o w n  a s  th e  Pm ja m  or F i f t h  R e g u la t io n . T h e

p e a s a n try  of Bengal a ttr ib u te d  a l l  th e ir  m iseries  to  t h e  Huftum  an d  Punjum,
w h ic h  are  r e m e m b e r e d  a m o n g s t  th e m  to  th is  d ay .
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of the delay with which the process for disposing erf their 
lands was unavoidably attended had withheld payment of 
their instalments until the day appointed for the sale, and 
in many instances, there was reason to believe, had bought 
in their lands, when sold, in fictitious names or the names 
of irresponsible dependants.7 The Regulation then first 
empowered all landholders and farmers to delegate their Landholders 

power of distraint to all agents employed in the collection 
of rent ; and provided that neither the landholders and power o f  

farmers, nor their agents should be liable to the penalties tn( /l ̂  f /il LS«
prescribed for a deviation from the rules relating to dis- 
traint, unless such deviation clearly appeared to have been 
wilful and intentional, or to have proceeded from gross 
neglect and inattention to the rules. Under the distraint 
rules landholders were empowered “ to distrain, without 
sending notice to any Court of Justice or any public officer, 
the crops and products of the earth of every description, 
the grain, cattle, and all other personal property, whether 
found in the house or on the premises of the defaulter,, or What g ro 

in the house or on the premises of any other person 
The tools of tradesmen or labourers were absolutely fo r  Arrm r* 

exempt from distraint; but the ploughs and implements ,ient 
of husbandry, the cattle actually trained to the plough, 
and the seed-grain of the cultivators were to be distrained 
only in case the defaulter did not possess, or the distrainer 
was unable to attach,8 other cattle, grain, or property suffi
cient for the discharge of the arrear of rent.

§ 314. When the rent was payable according to No demand 

written instalments, no demand was necessary before dis-
distraining— a demand being required only when therQ rent 'payable 
was no written specification of the exact time of payment, on fixed dates.

’  O n e  o b je c t  o f  th is  w a s  to  d e s tr o y  in c u m b r a n c e s  a n d  u n d e r - te n u r e s ,  

w h ic h  w e r e  a v o id a b l e  w h e n  a n  e s t a t e  w a s  s o ld  fo r  a r re a rs  o f  G o v e r n m e n t  

r e v e n u e  a n d  p u r c h a s e d  b y  a  s t r a n g e r .  B y  a l lo w in g  th e  r e v e n u e  t o  f a l l  in to  

a r r e a r , th e s e  la n d h o ld e r s  b r o u g h t  a b o u t  a  s a le , t h e m s e lv e s  b e c a m e  t h e  p u r 

c h a s e r s  b y  u s in g  th e  n a m e s  o f  r e la t io n s  o r  d e p e n d a n ts , a n d  so  f r a u d u le n t ly  g o t  

r id  o f  th e  u n d e r - te n u r e s  a n d  in c u m b r a n c e s .

* A s  th e  d is t r a in e r  w a s  th e  j u d g e  o f  h is  o w n  a b i l i t y ,  th is  r e s tr ic t io n  w a s  a  

d e a d  le tte r .

P 2



/jtf*"' Goi x  ■ ' ' ' ' ■

i t %  §l
578 Landholding, and the Relation of Landlord

The landholder or his agent having attached the cultiva
tor’s property was then required to give him notice of his 
intention to bring it to immediate public sale, unless the 
rent claimed were paid. If the defaulter did not pay, on 
receipt of this notice, or if he absconded or was otherwise 
absent, so that the notice could not be served, the distrainer 
sent an inventory of the property to the nearest public 
officer authorized to sell distrained property, who was to sell 
it as soon as possible, the law requiring only five clear days 
between the attachment and sale. Once the landlord or 

Distrained his agent, acting upon his own authority and without 
property sold, giving notice to any public officer, had, for the rent claimed 
U'aiTrentyUt by him> distrained the cultivator’s property, the cultivator 
claimed or had one only of two courses open to him— either to pay 
gare security rent c]aimeti ancj thereby admit the rate at which
suit. it was claimed, or to enter into a bond with good security,

binding himself to institute a suit in the Civil Court within 
fifteen days for the trial of the demand and to pay what
ever sum might be adjudged to be due from him with 
interest upon it at the rate of twelve per cent, per annum. 
The raiyat was thus forced to give up his rights at once, 
or in defence of them to enter upon an expensive litigation 
with a powerful and too often unscrupulous superior. The 

Srov!sims to penalty for resistance to distraint or for forcibly or clan- 
r'ender dis- destinely taking away distrained property was double the 
truwteffec- vaiue 0f the property. The distrainer was empowered to 

force open the outer door of any dwelling-house, and to 
enter the zenana or apartments of women, after giving 
them an opportunity to withdraw. If the distrainer saw 
reason to apprehend resistance or a breach of the peace, he 
could require a police officer to be present. Finally, it 
was stated to be a frequent practice with under-tenants to 
lodge unfounded complaints in the Criminal Courts against 
persons attaching their property, as well as against the 
whole of the officers employed  ̂ in Collecting the rents, 
and likewise to cause their being summoned as witnesses 
in causes, with the merits and circumstances of which they 
were totally unacquainted, for the sole purpose of creating
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embarrassment and delay in the collection of the rents.
The Courts of Justice were accordingly required at all
times to discourage and punish “ such culpable practices.”
Magistrates were required, in the case of litigious and
unfounded complaints, to punish the complainants by fine
not exceeding fifty rupees or imprisonment not exceeding
fifteen days; and the Civil Courts were directed, in
instances of scmindarl officers or others employed in the Penalties on

collections being improperly summoned, to make them
such allowance for expenses as would be sufficient for complaints <»•
their full indemnification. It was further declared that Ulineceilx"ritt/
... summoning
it any person should wantonly and without cause be zemindari
the means of summoning to the Courts of Justice, 0fficers-
Civil or Criminal, the principal officer or any officer
engaged in collecting the rents of any zemindar, tahik-
dar or other landholder or farmer of land, and a loss of
rent or other evident damage should be sustained by
the landholder or farmer in consequence of such wanton
and unnecessary summons, an action should lie against the
party who caused the summons, for such loss or damage,
and on proof thereof the party injured should be entitled
to recover the amount with all costs of suit. When we
remember that our judicial system was totally new' to the
country, that its forms, its principles and its procedure The Pursuit

were little understood, and that time and experience of °S ■!uslicr., , , 1 . , 1 an ignorant
them coulo alone create confidence m the minds of the rare discour-
poor and ignorant, we can understand what a mockery to 1 hV ŝ h
the Bengal raiyats was the offer of justice upon these con- p“nallies‘
ditions of failure to satisfy inexperienced judges that they
had reasonable ground of complaint, though unable from
inexperience, from poverty, from the dread inspired by
powerful superiors, from a hundred causes, to prove this
by legal evidence.

§ 315. In order to realize arrears of rent due from 
dependent talukdars, kutkinadars, jotedars or other under
tenants, which could not be realized by distraining their 
personal property, proprietors and farmers were authorized, 
after demanding the arrear from the defaulter and from



his surety, if forthcoming, or without express demand, if 
Procedure to they had reason to believe that the defaulter or his surety 
recover prepared to abscond, to cause the immediate arrest
Rent not of the defaulter and, his surety by presenting a petition 
realizable by t Q  ^  £;vii Court, or a Native Commissioner. The de- 
P,monal01 faulter when arrested was to be brought before the Judge, 
Property. wj10 was to make a summary inquiry, and, if he was 
p Z m t'in d  satisfied that the arrear claimed or a considerable portion 
A Rudiment Df ;t was justly due, was to keep the defaulter in dose 
Penm-e. custody, until he paid the amount with costs and interest 

at twelve per cent,, or the plaintiff applied for his release.
If the arrear were not immediately discharged, the land
lord was at liberty to attach the farm.ybife or other tenure 
of the defaulter, and to manage the same by his own 
agents, or in such manner as he might think proper, until 
the rent due and any other further rent that might become 
due was liquidated from the produce. If the arrear were 
not liquidated during the current year either by this attach
ment or by payment of the defaulter or his surety, the 
landlord was at liberty, at the commencement of the 
ensuing year, to make such provision for the future receipt 
of rent from the land tenanted by the defaulter, as he 
might judge proper and as might be consistent with the 

Sale, of the rights of all other persons concerned. If the defaulter 
Defaulter's w c r e  a n  under-farmer, whose lease had not expired, if 
certain cases. he neglected to fulfil the conditions of it by the payment 

of the stipulated rent, it was to be considered liable to 
be annulled at the option of the lessor. If the defaulter 
were a dependent talukdar or the holder of any other 
tenure, which by the title-deeds or established usage of 
the country was transferable by sale or otherwise, it might 
be brought to sale, upon application to the Civil Court, 
in satisfaction of the arrear of rent. If the defaulter were 
a leaseholder or other tenant having a right of occupancy 
only so long as a certain rent, or a rent determinable 
on certain principles according to local rates and usages, 
were paid, without any right of property or transferable 
possession, the landlord was to be understood to have

PJ <SL
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the right of ousting the defaulting tenant from the ImMor u in 
tenure which he had forfeited by a breach of the con- £"*«*•
ditions of it. In all the cases above enumerated, pro- *0 evict’ 
prietors and farmers were declared to be at liberty to ex- f̂aulting 
ercise the just powers appertaining to them without any u,uhout 
previous application to the Courts of Justice ; “ but,” added applying fo a 
the Regulation,9 “ they will be held responsible for all acts jutiice 
done by them, or by their agents, which may exceed their 
just powers, and infringe the rights of under-tenants of 
whatever description, whether founded on pattas or other 
written deeds and engagements, or on long prescription 
and established local usage. This Regulation is not meant 
to define or limit the actual rights of any description of land
holders or tenants, which can properly be ascertained and 
determined by judicial investigation only ; but merely to 7,̂
point out in what manner defaulting tenants may be pro- were in f  ring-
ceeded against in the event of their not paying the rents f̂ ». tytta

1 J °  brin* their
justly due from them, leaving them to recover their rights, action, 
i f  infringed, with full costs and damages in the established 
Courts of Justice." These last provisions scarcely require 
comment. The preceding pages will have shown that 
there is scarcely a country in the civilized world, in which 
a landlord is allowed to evict his tenant without having- 
recourse to the regular tribunals ; but the Bengal zemin
dar was deliberately told by the Legislature that he was 
at liberty to oust his tenants, if the rents claimed by him 
were in arrear at-the end of the year, leaving them to 
recover their rights, if infringed, by having recourse to 
those new and untried Courts of Justice, the failure in 
which might be punished with fine or imprisonment.

§ 316. The Regulation further enacted as follows1 :—
“ In like manner, in all other instances, the Courts of Justice

, . . . , • , , . J Civil Courli
will determine the rights ot every description of land- to determine

holder and tenant, when regularly brought before them, //'* ri°ht? 9f
whether the same be ascertainable by written engagements and tenant

0 The la n g u a g e  of th e  Regulation h a s  b e e n  re p r o d u c e d  a lm o s t  verbatim.
1 Clause 8, section 15 of Regulation VII of 1799.
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or defined by the laws and Regulations, or depend upon 
general or local usage,, which may be proved to have 
existed from time immemorial; but it is hereby declared 
that no part of the existing Regulations was meant to 
deprive the zemindars and other landholders, of the power 

Eights of of summoning, and, i f  necessary, compelling the attendance 
focm°lelthe ° f  tJie*r tenants f or *** adjustment of their rents, or for  
nttendLee Oj any ot/ter just purpose, or for measuring any land within 
d" ’[  r̂‘2 'n'ts their respective estates, which may be liable to measure* 

ment under the conditions upon which such land may have 
been leased or held. For the just exercise of such rights 
and powers, the landholders are not required to make any 
previous application to the Courts of Justice, and any 
person opposing them therein will be liable to full da
mages and all costs, besides being subject, for any breach 
of the peace, to prosecution and punishment in the Cri
minal Courts.” In 1789— 1793 the Indian Government 
and the Court of Directors declined the difficult task 
of defining and settling the mutual rights of the zemin
dars and raiyats. There was at that time in the minds 
of some a sanguine expectation that they would come 
to terms and arrange matters between themselves, and 
so obviate any necessity for the performance of this dif
ficult task by the Government or the Legislature. A  
very few years sufficed to show the improbability of this • 
solution of the difficulty ; and accordingly in 1799 a new 
solution was attempted, and zemindars and raiyats were 
told to adjust their rights by litigation2— And yet it has 
become the modern fashion to wonder at the litigiousness 
of the native inhabitants of these Provinces— to blame

2 It is only right to mention that the Legislature, while prescribing this 
solution, still advised both parties that the execution of specific engagements 
and delivery of receipts for payments would, in all instances, tend most to 
the security of the landholders and their tenants; and Courts of justice and 
Collectors were directed, on every proper occasion, to point out to them, the 
provisions of the Regulations on this subject as their mutual safeguard against 
all undue demands on the one side and evasions on the other.— See the clause 
of the Regulation last quoted.
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them for the facility with which they have learned one of Tendency o f  

the first lessons we tried to teach them. From the descrip- t,w LesJ ilLl~ 
tion just given of the Regulation of 1799, it will be apparent 
that in Bengal, as in Ireland, the Government saw fit to 
support the position of the landlords by abnormal legisla
tion which placed their tenants at a disadvantage. The 
provision, which declared the zemindars' power of compel
ling the attendance of their tenants for the adjustment of 
rents or other purpose, may to an English reader appear 
monstrous, but it would not be fair to judge this provision by 
the English or Western standard of ideas. In the days of 
despotism, which preceded our rule, zemindars and pub
lic officers exercised far greater authority than this, and to 
have denied the existence of the power declared by the 
Regulation before regular government was introduced—  
and its introduction must necessarily have been a work of 
time and education— would have been to commit the coun
try to confusion and disorder, to which even the worst 
authority must have been preferable. The mistake, doubt
less, was, while leaving everything else indefinite, to give 
prominence, by a legislative declaration, to a power which 
savoured of despotism, and which, if its oppressive abuse 
had been punished from time to time, would, under free 
institutions, by a natural process, have been gradually res
trained within limits consistent with liberty. To my mind, 
however, this provision was not near so dangerous and 
unjust, as those other provisions of abnormal legislation, 
which put the law on the side of the stronger and forced 
the weaker to attack, when he should have been assisted 
to defend.

§ 317. As to the immediate results of the legislation 
of 1799 there is a large body of concurrent testimony, 
after reading which no person can entertain a doubt Injurious 

that it had the most injurious operation and 
Judicial officers, having many important subjects to en- tom of 1799. 
gage their attention, were, notwithstanding every good

9 A  large portion of this evidence will be found in I Revenue Selections, 
pages 209— 259.



intention, seldom able to find leisure to attend to the trial 
of petty rent-suits. The raiyats were too poor to employ 
mukhtars or attorneys, and so had to attend in person 
at the Courts, wasting day after day while their fields 
required ploughing or their ungathered crops were being- 
ruined on the ground. Their cattle were sacrified by 
peremptory sale, buffaloes or bullocks of the value of 
six, seven or eight rupees being sold for one rupee or 
half a rupee, while the debtor perhaps owed only three 
or four rupees The zemindars used their power of com
pelling the attendance of their tenants and detained them 
till they gave kabuliyats for rent at the rate demanded. 
When the raiyat kept out of the way and could not be 
brought in, a forged kabuliyat served the same purpose. 
The Kazis and Native Commissioners, who were vested 
with power to sell distrained property, were too often 
corrupt, abusing their office to their private gain. Lest, 
however, those who have had no experience of India 
should suppose that this picture is overdrawn, I shall 
quote the very language of the officers of Government 
and of Government itself. On the 24th July 1810 the 
Magistrate of Dinajpore wrote to the Court of Circuit as 
follows:— “ Three causes are pretty apparent to account 

■ Account  ̂  ̂ for this poverty : (1) the general character of the zemindars. 
gAu"giJmte They are low people : low in their original character, and 
of (Hwtjpore not since raised by their fortunes, heretofore dependents 

on the Rajah of the district, and who occasioned the 
disemberment of his estates by their plunder, and which 
again enabled them at the public sales to concentrate in 
their own persons the estates of their master : (2) anothcr 
class of the zemindars are men o f great wealth, whose 
sole object is to add daily to their store. They are 
resident in other parts, and draw from hence their lacs 
annually, to the impoverishment of the district ; (3) what 
is the natural effect of the other two— a general system 
of rack-renting, hard-heartedness, and exaction, through 
farmers, under-farmers, and the whole host of set,nindarl 
Aytilas ” (employees).

7 *y 5^4 Landholding, and the Relation o f  Landlord I
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•< Even this rack-renting is unfairly managed.
We have no regular leases executed between the zemindar 
and his tenants. We do not find a mutual consent and 
unrestrained negotiation in their bargains. Nothing like 
i t : but instead, we hear of nothing but arbitrary demands 
enforced by stocks, duress of sorts and battery of their 
persons. There is also an intermediate class, the money gj^ , ^ y 8 
man in every village, who first relieves, then aggravates d;ires, a i 
the evil by his own usurious practices, and enforces them P*™™ 
by like means. The general consequence is general 
poverty. The evil is of difficult remedy. It might per
haps be relieved by the compelling of the zemindars to 
grant pattas to their raiyats and by establishing a register- 
office for recording them ; but it is to be feared that any 
arrangement requiring so much detail, and consequently 
so much superintendence, would fall into disuse. In order, 
therefore, to secure the raiyat against the zemindar and 
his myrmidons, it would be desirable to relieve him, y 
reducing or modifying the legal power of the zemindar m the 
distraint of property ; for reduced to poverty by distraint, 
the raiyat can neither spare his time (and as for money (h pfirs„it 
he has none) in pursuit of justice. A ll distraint and sale oj Justice. 
should be prohibited, except for a balance claimed on a 
regularly registered patta. Perhaps the present Regulations 
might admit a construction not very different; but the 
investigation thereof is not entrusted to the Kurd or officer 
conducting the sale, but is open for a future discussion 
on a future prosecution, which the raiyat, by the very act 
of the distraint, is generally disabled to pursue. I am 
not, however, an advocate for giving power to Commis
sioners, who are ever too open to improper influence, and 
therefore can only look to a proper remedy in the aboli
tion of distraint and sale in toto. I do not write this 
without being equally prepared for clamour on the part 
of the zemindars, that they cannot pay the Government 
revenue, because they cannot collect their own rents.
If the zemindar will give fair terms on a lease lor three 
years, the raiyat will pay ; but if, instead of a lease on



fair terms, a nominal jama is limited, to be hereafter 
heaped up with cesses of various kinds, extorted by 
duress, the zemindar may not be able to collect, and who will 
lament, if he suffers in consequence? But I will venture 
to say that the actual value of lands would be little affect
ed by such abolition.”4

§ 319. In the following year (1811) the Collector 01 
Chittagong described a very common phase of oppression 
in this passage:— “ In addition to the cases already ad
duced, one other, bearing a close analogy, yet in fact 
different, will suffice to illustrate this position. For instance, 
when two zemindars ox other landholders have a dispute 

Moiyais aboUt a piece of land, both exact rent from the raiyat 
g r i l le  upon it, and although he or they may have paid the 
rent when accustomed rent to the holder of the patta, yet upon a 
Zf: Z l  irS complaint being lodged against the raiyat in the Commis- 

‘ ' sioner’s Court, the poor man’s effects are seized through
the undue influence of one of the disputing parties, and 
he must either pay his rent a second time or submit to 
their being sold. Nay, it is no uncommon case that the 
revenue again tendered is refused, merely because distrain
ing and selling the property affords a great advantage to 
the rapacity of the Commissioner, although there exists a 
penal law against such malversation. But it is easy to 
say that the money was not tendered, yet̂  extremely 
difficult for the weaker party to disprove the assertion 
against such collusion. Even the exhibition of the patta* 
d a rf  receipt does not avail: its authenticity is boldly 
denied, and the Commissioner leans to that side which will 
turn to the most account.” The same oppression was 
common on estates belonging to joint proprietors, who 
were at feud amongst themselves as to the extent of their 
respective shares.

« Utter from Magistrate of Dinajpore to Acting Judge of Circuit, Moorshe- 
dabad, dated 24tk July  1810. I Revenue Selections, pp. 211-212.

5 Person who holds a patta or lease from the superior landlord, and 
therefore a middleman.
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■ In the same year the Board of Commissioners

thus expressed their opinion as to the operation of the 
law In securing the landlords from these difficulties 
and embarrassments, which opposed even the most 
moderate use of this summary proceeding, the modifica
tions introduced by Regulation V II of 1799 have, without 
intending it, furnished them with an engine of oppression Opinion o f  

and extortion as irresistible as their original powers were Commis. 
ineffectual. The penalties annexed to any unfounded com- »ion*r* «# to 

plaints against the distrainer have operated as a denunciation 
against all. complaint whatever on the part of the tenant, Regulation. 
whose mistrust of the result of the long litigation with a 
powerful and opulent antagonist is increased by the from  cow- 
present danger attaching to a failure ; and he is, therefore, p ain in g. 

induced to submit patiently to every injustice, rather than 
attempt to seek redress at the expense of an immediate 
interruption of the labor, on which his family depend for 
support, and with a prospect of total ruin in the end.” In 
this very year, when the greatest complaints were rife as to 
abuses and oppressions committed by zemindars in the 
exercise of their power of distress and sale of property 
for recovery of arrears of rent, a Circular calling for 
opinions was, by order of the Vice-President in Council, 
addressed by the Board of Revenue to the Collectors.8 In 
it occurs this passage -“ But however desirable it is that 
the abuses above noticed, if they really exist, should be 
in future prevented, you will no doubt be sensible that, 
in protecting the raiyats and others from oppression, the 
greatest care should be taken not to preclude the zemin
dars, farmers and managers of estates, from means requi
site to enable them to collect their rents. The natural 
consequences o f such injudicious restrictions would be the 
accumulation o f heavy arrears to Government, and all the 
serious ill-effects heretofore experienced from the constant 
sale of lands.7

« letter from Collector o f Chittagong, dated \$th August 1811. I Revenue 

Selections, p. 227.
7 1 Revenue Selections, p. 320.
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§ 321. Mr. H. Colebrooke, in the year after the issue of 
this Circular, expressed his opinion as follows :— “ In the 
long experience of twenty years since most of those 
rules were enacted, and more than ten since the principal 
alterations were made in them, they have been found 
(as is very generally acknowledged) to be in many respects 

Mr. H. Cole- defective and insufficient, and in others injurious and haras- 
brookes Dpi- • Rules devised for the safety of the public revenue 
■ intendedfor have introduced a needless insecurity in the engagements 
the pratec- ancj tenures of the zemindars and raiyats; and have im- 
f1(l to t.he den- posed more than requisite restraints in the exercise of their 
traction, of discretion in forming mutual engagements, and by conse- 
iw peasant) y. qUence) on the free enjoyment of property as well as on 

agricultural improvement. The provisions of Regulations 
intended to give protection to the rights of subordinate 
landholders and permanent tenants and occupants of the 
soil, have been ineffectual for the defence of their privi
leges against the encroachment of superior zemindars, and 
many of the. rules designed for their protection have been 
perverted into engines o f their destruction. Rules that have 
been contrived to preclude and obviate abuses which for
merly prevailed, and have been guarded by penalties, 
became instruments in the hands of dishonest persons to 
vitiate their engagements and defraud the persons with 
whom they have dealings.”8 On the 26th July in the same 
year (1814), Mr. Cornish, a Judge of the Patna Court of 
Circuit, wrote thus :— “ The consequence of the confusion 
and doubts which at present exist is, that the raiyats con
ceive that they have a right to hold their lands so long as 
they pay the rent which they and their forefathers have 
always done ■; and the zemindars, although afraid openly 
to avow, as being contrary to immemorial custom, that 

Power jif- they have a right to demand any rent they choose to exact,
Distraint t compelling them to give an increase; and the
increased power of distraint vested in them by the Regulation soon 
EcnL causes the utter ruin of the resisting raiyatl' “ These dis-

8 Minute of 1812. I Revenue Selectionsr p. 26a

' ,



pUteS| in general, end by the raiyats appealing to the 
Courts of Justice. Suits of this nature are exceedingly 
intricate and difficult of decision ; and the judgments of the 
Courts are frequently given on principles diametrically op
posite And this must, and ever will, be the case, until the 
subject is taken into the consideration of Government, and m g m m  
the rights of the raiyats, if they have any, clearly defined , 0/- lke 
or, if they have none, let their minds be set at rest by llah/ats'  ̂
being told so. In this case, instead oi resisting the at i,e.jug tiffined. 
tempts of the zemindars to raise their rents on them, 
which is sure ultimately to end in their destruction, they 
would patiently submit to the orders of Government, and 
secure for themselves the best terms in their power.

§ 322. The experience of fifteen years had now shown 
that the peasantry were unable to avail themselves o( the 
provisions of 1799, which allowed them to prove their 
rights by evidence of general or local usage which might 
be proved to have existed from time immemorial1 ; and 
the necessity of some legislative settlement and definition 
of these rights was again suggested by many public officers. t;ie aaiyaUf 
Mr. Cornish suggested it in the passage which has just been 
quoted. Mr. Rocke, the Acting President of the Board of 0 
Revenue,suggested it in his Minute of the 13th J une 1815 .
“ Whatever difference of opinion may have existed,” he 
said, “ on the subject of the proprietary right in the soil, 
it now becomes unnecessary to look back. It has been 
determined, that this right vests in the zemindars and 
talukdars. It only remains now for Government to deter
mine the nature and extent of the rights and power they 
have reserved to themselves, in conformity with clause 1, 
section 8, Regulation 1 of 1793-'’ 2 The difficulty of 
attempting any definition of the rights ol the peasantry 
was undoubtedly very great; and some Revenue Officers 
still clung to the idea, that the reciprocal wants of the 
zemindars and raiyats would compel them to an amicable

8 I Revenue Selections, p. 3 6̂. 1 See ante, page
* I Revenue Selections, p. 374. For further recommendations that the raiyats' 

rights be defined, see ante, pages 559 and 566.
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adjustment. Accordingly we find the Board of Commis
sioners at Furruckabad writing, on the 30th May 1815, 
as follows “ But the tenant, although apparently sacri
ficed to the zemindar, and debarred from all redress 
against him by the expense, the dilatoriness, and above 
all the uncertainty of j udicial decisions, does not in practice 
suffer those hardships to which, in theory, he would 

The idea that appear to be exposed. When people have reciprocal 
aI'tdRadyai! wants> their mutual necessities drive them to something 
would he like an amicable adjustment. The landholder can no more 
'forced by Jq wjthput the tenant, than the tenant without the land- 
tual necexsi- holder.3 The obligation of the latter to pay the public
ties to an revenue is certain, and the consequence of his failure is 
amicable. . . , . . .  ,
settlement rum. Starvation is equally certain to the raiyat it he
n'£yeJo , cannot get employment. But nature, in this country,

requires little ; and although frequent instances have oc
curred of zemindars being ruined, no instance has been 
heard of a raiyat starving for want of work. The law, 
indeed, has suffered the positive rights of the tenants, as 
occupants, to pass away sub silentio ; but custom, founded 
on necessity, and stronger than law, has secured to them 
privileges, which appear sufficient to have made them 
happy and comfortable, and with reference to all former 
periods, rich.” 4

3 See the fallacy of this reasoning pointed out, ante, page 535, and post, 
by Lord Moira.

4 I Revenue Selections, p. 370. They further say in the Same letter ;— “  We 
in fact believe the tenants in Bahdr and Benares to be much better off than 
they were before Kasim AH Khan’s time. One-half of the produce is still, 
the usual share of the raiyat, and he is subject to no exaction. The demand 
for raiyats is so great, that they can make, and do make, better terms. A  
raiyat, who had but one plough at the time of the perpetual settlement, will 
be found to have now two or three ploughs. The rate of hire for a plough
man is more than doubled since that period, and grain, on an average, is 
much cheaper; and although cloth and other articles of , necessary use are 
dearer, the raiyat, who was formerly almost naked, is now clothed. If any 
doubt should exist of the ameliorated state of the tenantry in Bahar and 
Benares, the fact may he proved by reference to the increase of nugtii and 
the decrease of bhaoli tenures.” As the raiyat was the producer, and not the 
consumer, of grain, it is not apparent how his condition was improved by
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x^ l-§̂ 5S3* The prospect of any satisfactory settlement of 
their mutual relations by amicable adjustment was, how
ever, perfectly hopeless, when the demands made by the 
zemindars were so exorbitant, and so utterly ignored all 
rights of any kind in the raiyats; and when, moreover, the 
zemindars had been by the Legislation of 1799 placed in a 
position to enforce their claims, if not willingly acceded to.

grain becoming cheaper— especially as nugdi rents payable in money are said 
to have been increasing, while bhaott tenures, in which the produce was 
divided, were decreasing. It will be remembered that the Board were speak
ing not of Bengal Proper, but of Bahdr and Benares ; and between these 
latter provinces and Bengal Proper, there have always been important points 
of distinction. The Rent Commission of 1879— 1880 observe as follows :—
“  The difference between Bahar and the Eastern Districts o f Bengal appears 
to illustrate remarkably these two stages of competition. A t the time of the 
Permanent Settlement, Government, while declaring its right to do so, forbore 
to determine the rents payable by the raiyats to the zemindars, and in fact 
left them to be settled by tbe parties themselves as best they could— (see Revenue 
Letter o f the i$th January  1819, paragraphs 46-54.) In Bahar the popula
tion had come to press closer upon the land than in Eastern Bengal. The 
landowners accordingly had the advantage in the former province, and were 
able to maintain the system of payment in kind and push rents up to a point 
which leaves the cultivator but a bare subsistence ; while in the latter part 
of the country, unreclaimed land being abundant and cultivators scarce, the 
raiyats had the advantage and were in consequence able to procure land on 
very favourable terms. Thus various tenures at low rents came into existence 
in the Eastern Districts,'to which we find nothing similar in Bahar. It must not, 
however, be supposed that these tenures, if rents be left to unrestricted compe
tition, will act as a complete barrier to the normal tendency. The tenure- 
holders have rapidly become middlemen, and where population has begun to 
press on the land, have sub-let. The sub-letting has in many places reached 
several degrees. It may be that the existence of these intervening interests, 
which are readily bought and sold, and the possession of which is much 
coveted, will exercise a healthy influence in creating a better standard of 
comfort ; but, although the condition o f things at their present stage appears 
fair, it is impossible not to dread a decline into cottierism hereafter, especially 
as there are no checks upon the increase of population. T o show that this 
apprehension is not without foundation, we quote the following passage from 
a letter of the pleaders of the Rungpore Courts, written in 1876:—

“  The demand for land is, indeed, very great, and as the cultivating class is 
steadily increasing, the competition for obtaining land, and with it the rate of 
rent, is also on the increase. So strong is the desire for land on the part of 
this class, that they sometimes bid for it at a rate of rent, which would leave 
them no margin for profit. The zemindars in their turn do not fail to take 
advantage of this State of things to increase their revenue.”

1 \ JftL yi® tid  Tenant in Various Countries— {India). 591 ' V \  |
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Raiyats pro- Equally hopeless was the idea that the raiyats would be 
raniedfrom  able to prove in the newly established Civil Courts the 
ri'’hts%thth" rates of rent, or general or local usages, upon which their 
ubolitin‘i <»/ rights, if they had any, might be supposed to depend. 
Md Pat°-,S Ignorant of the forms of procedure, and the evidence 
usuries, and required to prove custom; destitute of legal advice or.. 
the loss or assistance ; deterred from seeking redress by the possible 
the only consequences of failure ; and if persistent in the pursuit of 
it word* of justice, detained from their houses and their cultivation in 
ws i*  ’ weary awaiting the leisure of a judicial officer over-burdened 

with matters more pressing and important than the petty 
concerns of half-naked raiyats— they were further deprived 
of the only written records of their rights and the rents 
which they had paid long enough to afford evidence of 
usage— deprived, in a word, of the only means whereby 
there was any prospect of their discharging the burden of 
proof, which the Government and the Legislature had in 
their wisdom laid upon them. In the offices of the Kanun- 
goes and Patwaries there had existed a vast amount of 
useful information as to the rates of rent paid by raiyats 
of different classes for different kinds of soil and crops, 
measurements of land, articles of produce and the rules 
and customs of each pargana,5 Of the extreme value of 
this information to enable Courts of Justice to decide upon 
all the material questions raised between the zemindars 
and the raiyats, there can be no possible doubt. Yet Lord 
Cornwallis by way of reform abolished the Kanungoes and 
Pativaries, and did away with their offices ; and with them 
disappeared the only written evidence of the rights of the 
cultivators of the soil.

§ 324. This was pointed out in 1815 by Mr. II. Cole- 
brooke, who, in a Minute of that year, said :— “Other clauses 
of the same Regulation show that extreme difficulty had 
been already experienced in the adjustment of the land-

6 See Mr. Hastings’ description of the accounts, ante, pages 483-4 i and as 
to Kanungoes and Patwaries and their duties, see ante, page 433, note, and 
page 552.



' n
\M jjgl ) * \ and Tenant in Various Countries— (India). 593 V V  I
\ kJJL-i
JJ^S^gfilsbetween the zemindars and raiyats, under the previous 

rules of the Permanent Settlement, which entitled the 
tenants to receive pattas at the established rates of the This teas 
pargana. Yet not only were no means devised for arrang- j'j*
ing and preserving a record of those rates, and of the Colcbrooke 
rules by which they were regulated, but an existing1,418J<5- 
institution, the only one in which information could be 
then found and might be expected to be preserved, was 
unrelentingly abolished. It cannot be wondered at, that the 
consequence should have been, as is now generally acknow
ledged, that (with rare exceptions, in which, owing to 
special circumstances, a record of the rates exists in the 
Collector’s office, and of course with the exception of 
Benares and the Ceded and Conquered Provinces, where a 
reframed Serishta, founded on the Kanungo’s office, has 
been kept up) the Courts of Justice, which are by Regula
tion required to decide, according to established pargana rates, 
all disputes that arise between the raiyats apd their land
lords regarding the rates of the pattas, which they are 
entitled to, are unable to procure any evidence of those 
rates, or any other satisfactory information to guide their 
decisions. Consequently, the provisions contained in the 
general Regulations for the Permanent Settlement, designed 
for the protection of the rights of the raiyats or tenants, 
are rendered wholly nugatory.’’6

8 I Revenue Selections, p. 379. In 1822, Mr. Holt Mackenzie wrote as 
follows :— “  Subsequently to the Perpetual Settlement, Lord Cornwallis, in the 
Minute wherein he brought forward bis great scheme for regulating the Judicial 
and Revenue establishments of theprovinces, proposed the abolition of the office 
of Kanungo. The grounds on which the measure was recommended it would 
be superfluous to notice here, excepting in so far as it is instructive to observe 
how much the distinguished person with whom it originated was misled in 
regard to the facts on which his reasoning is founded. It seems now scarcely 
credible that Lord Cornwallis shotdd have been led to believe that all the 
needful particulars regarding the relative claims of Government and of indivi
duals had been recorded ; and still less, that * the rights of the landholders 
and cultivators of the soil, whether founded upon ancient custom or on regula
tions which have originated with the British Government, had been reduced 
to writing.’ The contemplation of such declarations made by so eminent a 
person may naturally lead to the cautious, and even suspicious, examination of

Q 2
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§ 325. It: may be asked whether the complete failure of 
the Patta Regulations and the mischievous consequences 
of the legislation of 1799 were known to, and understood 
by. the Head of the Indian Government and the Court of 
Directors— whether the views put forward by subordinate 

The, Condi- officers were accepted and endorsed by the responsible 
Mrfiiwwn Governors of the country. Let me a n s w e r  this question, 
to the Cover- in the first instance, by quoting a Mitjute of Lord Moira, 
aZlthe’court ^  Governor-General, dated 21st September 1815, which 
0 / Directors, was forwarded in the following January to the Secret 

Committee of the Court of Directors :— “ This indefeasible 
right of the cultivating proprietors to a fixed share of the 
produce was annihilated by our directing that pattas should 
be executed for a money-payment, in which all the claims 
of the zemindars should be consolidated. The under-pro
prietor was thus left to the mercy of the zemindar, to whose 
demands there were no prescribed limits. The zemindar 

lord Moirds offered a patta on his own terms. If the under-proprietor 
IIITsepLm- refused it, he was ejected, and the Courts supported the 
her 1815. ejectment. I f  the under-proprietor conceived that he could 

contest at law the procedure, a regular suit, under all the 
disadvantages to which he is known to be exposed, was 
his only’ resource : but when, after ymars of anxiety and of 
expense, the case was at last brought to a  hearing, he lost 
his action, because it was proved that the patta was offered 
and refused, and there was no criterion to which he could 
refer as a means of proving that the rate was exorbi
tant.” ........................“ The framers of the Permanent
Settlement declared their incompetency to fix any criterion 
for the adjustment of these disputes. The declaration 
stands recorded in our legislative code, and to the present

any general statements in regard to the present state of dungs. It may fur
ther justify the inference, that had Lord Cornwallis really known how the 
fact stood, he would have paused, at least, before he admitted the abuses of 
the Kanungoes, to constitute a sufficient reason for the abolition of the estab
lishment ; while, ai the same time, a reference to those abuses must ever be 
highly useful in considering the means by which the efficiency of the estab
lishment is to be secured.”— Mr. Holt Mackenzie’s Memorandum of the 2nd 
January, 1822, on Kanungoes and Patwaries,— III Revenue Selections, p. 41.
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•-4 &y this omission has not been supplied. The consequence 
o f the omission, in the first instance, was a perpetual litiga
tion between the zemindars and the under-proprietors, the 
former offering pattas on their own terms, the latter not 
having forgotten that they possessed rights independent of 
all pattas, and refusing demands they conceived unconscion
able. When, at last, the revenue of Government was 
affected by the confusion which ensued, without enquiring 
into the root of the evil, the Legislature contented itself 
with arming those who were under engagements to the 
Government with additional powers, so as to enable them 
to realize their demands in the first instance, whether right 
or wrong— a procedure which unavoidably led to extensive 
and grievous oppression.”

§ 326. “ On the large estates, I believe it will be found 
that the system of patta and kalndiyat has not yet been 
fully established between the zemindars and the cultivating 
proprietors. The zemindar takes engagements from the 
farmers and officers he employs to collect his rents, and in 
the event of their failure, makes the lands and the crops 
answerable for the amount. The zemindar feels none of 
the evils of insecurity ; for, as far as the whole produce o f nelau) 
the soil will go, he is armed by the seventh Regulation o f 'zllJndurs to 
1799 with the power of enforcing his demands; and, con- cammitextor- 
sidering the constitution of our Civil Courts, it seems 
unanimously agreed that the raiyat or under-proprietor, un- ineojmbh of 
less he be a pattidar,7 is debarred from any adequate means 
of redress for the most manifest extortions.” . . . .
“ It has been urged, however, that though the rights of 
the former cultivating proprietors have been suffered by 
the Regulations to pass away sub silentio, still, as the 
zemindar and his tenants have reciprocal wants, their 
mutual necessities must drive them to an amicable adjust
ment.” . . . . “ The reciprocity is not, however, so
clear. The zemindar certainly cannot do without tenants ;

’  From patti, a share— a sharer or co-proprietor, who is not a party in his 
own name to the settlement with Government.



but he wants them upon his own terms, and he knows 
that, if he can get rid of the hereditary proprietors, who 
claim a right to terms independent of what he may vouch- 

Rtciprocal safe to give, he will obtain the means of substituting men 
wants unlike- own • and such is the redundancy of the cultivating
I S t t lL  Class, that there will never be a difficulty of procuring 
Settlement, raiyals ready to engage on terms on.y just sulhcicnt t 

secure bare maintenance to the engager.” . • • “ 11
it were the intention of our Regulations to deprive every 
class but the large proprietors, who engaged with Go\ em
inent, of any share in the profits of the land, that effect 
has been fully accomplished in Bengal. No compensation 
can now be made for the injustice done to those who used 
to enjoy a share of these profits under the law of the 

■ Empire, and under institutions anterior to all record, foi 
the transfer of their property to the Rajahs.’ 8

§ 327. While the Governor-General in his communica
tion to the Secret Committee admitted that the rights of the 
cultivators of the soil'had been annihilated or allowed to 
pass away sub silentio under the operation of the Regula- 

Itevenm  tions, the members of his Government were writing9 to 
U tter  from  x he Directors to explain that the subject of relations 
i n ‘" o d Y ?  between zemindars and raiyats presented no real difficulty, 
1815. and that both parties had rights in the soil, which weie

perfectly reconcilable. “ Although,” they said, “ we have but 
too strong grounds to believe that the raiyats aie frequent!) 
subjected to exactions by the zemindars and others, and al
though we unreservedly admit that the existing institutions 
of this country arc very imperfectly calculated to afford to 
them, in practice, that protection to which, on every ground, 

Member, of they arc so fully entitled, yet their rights, considering the 
the Indian  ^  abstractedly, do not appear to us by any means
i lT liT Z -  enveloped in that obscurity which might be supposed 
able to under-fcom tj-ie elaborate discussions which the subject has 
position! occasionally undergone. We consider it as a principle

* I Revenue Selections, pp. 402—403, 426— 427.
0 From Calcutta, the Governor-General being then at Furruckabad.
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ipplicable to all the provinces immediately depend- i

this Presidency, and we believe we might safely 
add, to the whole of India, that the resident raiyats have 
an established, permanent, hereditary right in the soil 
which they ’ cultivate, so long as they continue to pay the 
rent justly demandable from them with punctuality. We 
consider it equally a principle interwoven with the consti
tution of the different Governments of India, that the 
quantum, of rent is not to be determined by the arbitrary 
will of the zemindar, but that it is to be regulated by 
specific engagements contracted between the parties or their 
ancestors, or in the absence of such engagements, by the 
established rates of the parganas or other local divisions.” 
Unfortunately, however, such questions cannot be safely 
considered abstractedly ; and when the relations between 
zemindars and raiyats came to be considered concretely, 
it was found that specific engagements had not been, con
tracted between the parties, and that established. pargana 
rates had no existence. “ If it were asked,” they further 
said, “ as in fact has been done by your Honorable Court, 
how the above rights are to be reconciled with the privi
leges and immunities which it has been the policy of the 
British Government to vest in the zemindars or other 
independent proprietors of land? we should answer, that 
although it may be, in some degree, a misnomer to say 
that the right in the soil is vested in the latter, yet we do 
not discern anything incompatible in the two descriptions 
of tenure. In other words, we can discover nothing in 
the rights which we have supposed the raiyats to possess, 
at variance with the ideas which are usually attached to 
the possession and enjoyment of landed property, file 
cottager in England may have his rights, but they do not 
necessarily oppugn those which are inherent in the pro
prietor of the estate.”1 It is scarcely necessary to say 
that this last observation shows how utterly incapable the

Revenue Letter from Bengal, dated 7th October i Si 5, I Revenue Stkc-  

tions, p. 294.



. ' G°k*\ ' 1 -W V ~ —x> \

| ( f  1  ' . vfiT
598 Landholding, and the Relation of Landlord O l J

\n-., ■ ■ -"f-

persons who made it were of understanding the real situa
tion of affairs

§ 328. It has been already stated2 that one of the 
conditions on which the zemindars were made proprietors 
by the Permanent Settlement was, that the Government 
revenue assessed upon their estates should be punctually 

Principle of paid, and that, in default of such payment, a sale of the 
Sal^law? 0 whole of the lands of the defaulter, or such portion of them 

as would be sufficient to make good the arrear, would in
variably take place. If the proprietor of an estate reduced 
his own receipts of rent by granting leases at a reduced 
rent to tenure-holders or raiyats, the very probable conse
quence was that he would be unable to pay his own 
revenue, and his estate would in consequence come to sale. 
To prevent this it was thought well to provide that, when 
an estate was sold for arrears of its own revenue, all incum
brances should be avoided, all leases cancelled, and the 
estate handed over to the new proprietor in the same con
dition in which it was at the time of the Permanent Settle- 
ment. It was accordingly enacted3 that, upon a sale for 
arrears of revenue, all engagements with dependent tahik- 
dars, all leases to under-farmers and pattas to raiyats should 
stand cancelled from the day of the sale, and the pur
chaser should be at liberty to collect from the dependent 

Avoidance of talukdars and raiyats whatever the former proprietor would 
Leases and have been entitled to demand according to the established 
Sale. ' usages and rates of the pargana or district, had the can

celled engagements never existed. The only exceptions 
made to this general rule were— (x) the dependent taluk
dars exempted from enhancement at the Decennial Settle
ment f  (2) leases for the erection of dwel ling-houses, manu
factories, gardens, or other purposes. The rule applied to 
all raiyats indiscriminately. According to the construc
tion put upon the section by the Privy Council,6 the engage- 1

1 Seeante, p. 515. a By section 5 of Regulation X L IV  of 1793-
* See. ante, pp. 519— 520; and section 51 of Regulation V III of 1793.

Rani Surnamayi v. Maharajah Salish Chandra Rai Bahadur, 10 Moo. 
In. Ap., 123,
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merits, leases and pattas did not become ipso facto void Construction 

upon the sale taking place, but the power expressly and b$of * J riv!/ 
affirmatively given to the purchaser supposed the taluk- 
dars and raiyats to remain in all respects as before, except 
that they became liable to a- certain limited increase of 
rent “ according to the established usages and rates of the 
parpana or district,w hich words, it was observed, in 
themselves showed that the section was directed to cases 
in which grants had been made with reservations o f rent 
below those usages and rates— was aimed not at the destruc
tion of the tenure, but at the increase of rent under certain 
specified and equitable limitations.

§ 329. Regulation X L IV  of 1793 contained no provi
sion as to the course to be followed, i f  the dependent taluk
dars and raiyats refused to pay according to the established 
usages and rates o f the pdrgana or district This was subse
quently provided for by clause 5 of section 29 of Regu- _ 
lation VII of 1799 which enacted as follows “ The pur- oJ
chaser may, without any previous application to the adalat, renters: who 

or Court, eject any of the under-renters whose leases are 
annulled by section 5 of Regulation X LIV  of 1793, and ing to the 

who may decline the renewal of them on such terms as the 
purchaser by the above Regulation and section 7 of Rcgttla- ltates o f  the 

tion I V  of 1794 is authorized to require from them: though Pargana. 

it is hereby declared, in explanation of section 5 of Regu
lation X LIV of 1793, that it is not meant to annul the 
leases or in anywise affect the tenures of the istemrardars 
(or tenants at a fixed rent) described in section 19 of Regu
lation VIII of 1793, who by section 49 of that Regulation 
were exempted from any increase of their fixed jama at 
the formation of the Decennial Settlement, provided they 
had held their tenures at a fixed rent for more than twelve 
years antecedent to that period. On the contrary, such 
under-tenants, being declared in section 19 ol Regula
tion VIII of 1793 a species of patta talukdars, were meant 
to be included in section 7 of Regulation X L IV  of 1793, 
which exempts from any increase of rent under that Regu
lation the lands of dependent talukdars, who were exempted



_/
n

<§L
from any increase of assessment at the formation of the 
Decennial Settlement, and declares the revenue payable by 
such talukdars fixed for ever. The Regulation (XLIV of 
*793) authorized the purchaser at a sale for arrears of 
revenue to cancel (i) engagements with dependent taluk
dars, (2) leases to under-farmers, and (3) pattas to raiyats. 
An exception to (1) was contained in this Regulation itself, 
and has been already noticed ; and this exception was 
extended in 1799 by the provisions just mentioned to certain 
istemrardars, who were regarded as talukdars. Who are 
the ‘ under-renters ’ whom the purchaser is authorized to 
eject without any previous application to the Court, if they 
decline the renewal of their leases on the terms required ? 
‘ Renter’ or receiver of rents0 is generally used in the 
papers of the time as synonymous with ‘ farmer’ ; and the 
1 under-renters ’ would in this view be the under-farmers 
mentioned in (2): but unfortunately this does not harmo
nize with the words on such terms as the purchaser by the 
above Regulation and section l 1 o f Regulation I V  of 1794 
is authorised to require from them." This section (7) men
tions raiyats and raiyats only, so that the necessary infer
ence is that the term ‘ under-renters ’ includes raiyats; 
and this construction was certainly acted upon.

§ 330. It will be remembered that Regulation X L IV  
of 1793 also prohibited the grant of leases and pattas for 
a longer term than ten years.8 This provision likewise was 

Tivo Safa- intended to prevent the permanent diminution of the re- 
payment o f  sources from which the Government revenue was to be 
(,r\ Revenue.: paid. It has been explained that one of the causes of the 
Zeners &$Mre of the Patta Regulations was that those raiyats, 
limited to who claimed a prescriptive right of occupancy, would not 
(3) Avoid- af?ceptpattas, the terip of which was limited to ten years, 
ance on Hale, and which therefore suggested the inference that, on the *

* “  Every Collector, renter or receiver of the rents, through-out every grada
tion from the zemindar to the raipat, &c.”— Propositions deduced from Mr. 
Shore’s Mimite.

1 See ante, pages 562-563.
s S e e  ante, p a g e s  5 3 2 , 5 4 1 ,  56 2  an d  56 4 .

Coo Lnadhvldutg, and the Relation of Landlord
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expiry of this term, they might be evicted.8 It therefore 
became a question with the Government whether it was 
necessary for the security of the public revenue that both 
safeguards should be retained,— z.<?., (i) the prohibition 
against pattas being granted for a longer term than ten 
years and (2) the avoidance or cancelment of pattas and 
leases upon a sale for arrears of revenue— and whether the 
former might not be abandoned. This question was thus 
discussed by Mr. H. Colebrooke, then a Member of the 
Government, in his Minute of the 1st May 1812:— “ The 
rules devised for the safety of the public revenue had intro
duced a needless insecurity in the engagements and tenures 
of the zemindars and raiyats, and imposed more than 
requisite restraints on the exercise of their discretion in
forming mutual engagements, and by consequence on the 
free enjoyment of property as well as on agricultural im
provement.” Referring to Regulation X LIV of 1793, he 
said :•— “ By this Regulation it is provided that no lease 
shall be made for more than ten years, nor leases be 
renewed except in the last year of their term, and every 
lease granted in opposition to that prohibition is declared 
null and void. And by another section of the same Regu
lation, it is further provided that, whenever lands are sold 
by public sale for arrears of the public assessment, all 
leases to under-farmers and raiyats, and all engagements 
with dependent tahikdars, shall stand cancelled from the 
day of sale, and the purchaser may collect from the tahik
dars, raiyats, or cultivators according to the rates and 
usages of the pargana, as if the engagement so cancelled 
had never existed. The operation of this rule was extend
ed by a subsequent Regulation (section 3, Regulation III,
179<5) to the entire annulment of leases for lands of which 
a part only might be sold for the recovery of arrears of 
revenue, and was, on the other hand, modified in cases of 
sales taking place after the second month of the year, so 
that leases, unless collusive, should remain, in such cases,

8 S e e  ante.) p a g e  564-

' q  |
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uncancelled until the close of the year. These rules were 
enacted professedly to guard against the improvidence as 
well as dishonesty of landholders. The preamble to the 
Regulation recites the injury to which their heirs might be 
exposed by these imprudent engagements. But the evil, 
against which the Regulation was especially intended to 
provide, was the permanent diminution of the resources of 
Government, which would be the consequence of the land
holders reserving a rent insufficient for the discharge of the 
public revenue. It was apprehended that landholders, if 
vested with an unlimited discretion of fixing the amount 
of rent and the term of the lease, would abuse that power, 
and would either grant improvident leases at very reduced 
rates for a perpetual, or at best a long, term, with the view 
of obtaining an immediate supply of funds, or might grant 
such leases collusively for the purpose of creating beneficial 
estates for themselves under borrowed names, or for rela
tions, favorites, and dependents. It is to be observed that 
no provision is made against the dishonesty of landholders 
practising such devices with a view to defraud their creditors, 
their leases and engagements being unaffected by a sale 
made even under the authority of Courts of Justice for the 
recovery of private debts due to individuals. As this, which 
no doubt is a much more favorable case than that of heirs, 
did not engage the attention of the Legislator, it is fair to 
infer, notwithstanding the tenor of the preamble, that the 
security of the public dues was chiefly, not to say exclu
sively, considered ; and indeed there appears no substan
tial reason for any special care of the interests of heirs in 
this instance, or for controlling the discretion of proprie
tors, and guarding against their improvident disposal of 
their property by lease, while ever)'' other avenue is open 
by which the property may suffer detriment, and the heir’s 
expectancy be defeated.”

§ 331. “ For the security of the public revenue, two 
remedies are provided by the Regulations in question, 
where one would have sufficed— 1 si, the limitation of the 
landholder’s discretion in regard to the period of leases



and the cancelling of all leases, whenever recourse .WmiVj o f  

has been had to public sale, even of a part of the lands, for 
arrears of revenue. Both remedies could not: be necessary, '̂ .■ d/oonni- 
If the second were so, as the Regulation supposes, the first dtred. 
was superfluous. If the first were effectual for guarding 
the resources of the revenue, the second could not be in
dispensable ; and, being a very rigorous rule, and a very 
discouraging one to agriculture, should not have been 
adopted, so long as no absolute necessity for it was 
found to exist. These observations lead naturally to 
the proposition that one or other of those rules be 
abrogated, and that the other, which is retained, be modi
fied and amended. I hesitated long, which to recommend 
should be rescinded, and which retained. Wholesome rules 
might, no doubt, be framed on the model, perhaps, of the 
restrictions of English law respecting church leases, and 
leases by tenants-in-tail. (or on some other principle derived 
from the experience of other nations), by which the land
holders might be. restrained from making away with the 
resources of the revenue of the lands. Many considera
tions would seem to recommend this as the least harsh 
expedient. But to adopt it to the various cases which 
can be foreseen, and make it efficient for the purpose for 
which it is designed, the rules to be adopted could not but 
be in some measure complex ; and we have found, in too 
many instances, how ill-suited intricate arrangements and 
regulations are to the manners and capacities of the 
people of this country, to enter willingly on a new career 
of complex legislation. On this ground chiefly, and after 
mature reflection, I am induced to recommend the simple 
course of abrogating all restrictions upon leases in the first 
instance, and of preserving the rule which cancels pattas Ahrogation 
in case of a sale for the recovery of arrears of revenue, o f  all Ites- 

with this modification, however, that it shall not take effect, 
unless fraud be proved, until the close of the year in which commended. 

the sale occurs, nor extend to lands not included in the 
sale. By this alteration of the existing rules, the landlord 
and tenant will be at full liberty to form any engage-

(! St . ( f i l
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merits that may be most for their mutual benefit, ac
cording to their own views of their respective interests. 
Leases for long terms of years, so requisite to the exten
sion and improvement of agriculture, and so conducive 
to the welfare of both landlords and tenants, will be no 
longer prohibited, nor be discouraged by any circumstance 
but the contingency of the patta being cancelled by a sale 
of the 'lands for the public revenue due from the land
holder. This, I apprehend, must be retained for the 
security of the revenue of Government.”

§ 332. Upon the subject of the Patta Regulations and 
their peculiar provisions, Mr. Colebrooke said in the same 
Minute:— “ Another part of the subsisting Revenue Regu
lations, which appears to me to need emendation, is that 
which relates to the form of leases and which annuls such 
engagements as may not be drawn in the prescribed form. 

Repeat of Before the enactment of the Regulations connected with 
qfti/e'hutT t^e Permanent Settlement of the land revenues of Bengal, 
Regulations a practice prevailed among landholders in this province of 
Farin'of imposing on their raiyats arbitrary cesses termed abwdb,
Leases' being either authorized so to do by reservations in the 
recommended. tQ sllbjecf- the raiyats to such abwdb as might be

imposed on the pargana generally, or else assuming that 
authority without the sanction of any such reservation in 
the leases of their tenants. To protect the peasantry 
from such arbitrary exactions, which had been the source 
of grievous oppression and of gross abuses, the Regula
tions of the Permanent Settlement provided that no new 
abwdb should be imposed on any pretence under penalty 
of three times the amount; that the landholders in con
cert with their tenants should revise the abwdb, and con
solidate them with the land rents ; and they should give 
or tender to their raiyats, pattas prepared according to a 
form previously approved by the Collector and registered 
in the addldi (Court). These rules are enforced by a 
provision that pattas of any other form arc to be held 
invalid. Notwithstanding this penalty, which was expect
ed to enforce universal compliance by rendering the written

IIP <SL
Ss^.-jjjpc 604 Landholding, and the Relation o f Landlord



engagements of landlord and tenant void, and of no effect, 
if there be a. deviation from the prescribed form, there is 
reason to believe that little progress has been really made 
towards the general introduction of the simple arid de
finite leases, which it was thus intended to enforce. But 
whether generally or partially successful, or wholly ineffec
tual, that penalty ought, I think, to be now rescinded.
There is no longer any sufficient motive for holding the 
landholders and tenantry of the country in this sort of 
pupilage, prescribing to them the manner and form of 
their reciprocal engagements. They may be safely left to 
consult their mutual interests by entering into such engage
ments as they may consider to be .for their benefit respec
tively, and to reduce their agreements to writing in any 
form most intelligible and satisfactory to themselves, or in 
their conviction most binding and secure. All that need be 
required is that the engagements shall be definite., and it may 
be accordingly declared that any clause of a lease or other 
engagement reserving the po wer of imposing cesses or taxes 
termed abwdb, inhabit, or under any other denomination 
whatsoever, or binding the patta-holder to pay any impost 
or addition whatsoever, beyond the rent, however regulated, 
in money or in kind, which the patta or engagement speci
fies, shall be void and of no effect; and the Courts shall 
maintain the remaining definite clauses and enforce pay
ment of such rent, and such only as is specially stipulated 
and agreed for by the patta or other engagement. Under 
this alteration of the existing rules, the Courts of Justice 
will give effect to the agreements of the parties according 
to their ascertained intentions, with exception only to 
stipulations subjecting one of the parties to arbitrary 
demands at the will of the other. This exception, to
gether with the prohibition actually in force against the 
imposition of any arbitrary cesses or abwdb under what
ever pretence, will entirely preclude the renewal of those 
oppressions and abuses which the Regulations 1 have 
proposed to modify were designed to prevent.”

§ 333- The provisions of the Regulations as to the grant

m w  . : . : Mj
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and renewal of pa it as and as to the cancelment of pattas 
upon a sale for arrears of revenue assumed, as we have 
seen,1 that there were certain well-known or established rates*, 
or Pargana Rates, to which the parties concerned could 
refer in order to settle the rent, which the zemindar or 

Assumption auction-purchaser was entitled to receive or collect. It has 
thict there been incidentally stated several times2 that no such estab- 
Hshld Rates, lished rates, existed;.and this l shall now show more 
or Pargana exactly. In order to mitigate the hardships inflicted upon 
fotudedln tenants hv the provision of law, which authorized the pur- 
fact. chaser at a revenue sale to cancel leases then existing, tt

was enacted that when the sale took place aftei the second 
month of the native year, the purchaser was not to exercise, 
his power till the close of the year, provided “ that this 
suspension be not considered applicable to any engage
ments, pattas or leases evidently collusive.” In the Minute 
already referred to, Mr. Colebrooke remarked as follows 
upon this rule “ Considering the proneness of the natives 
to abuse any power or authority with which they ate 
invested, the latitude here given seems much too loose and 
too extensive. Either a judicial enquiry, summary at 
least, should take place before sequestrators, and still more, 
purchasers are allowed to levy from the growing crop a 
higher revenue than the cultivator or renter has engaged to 
pay, or a very clear and definite test should be provided by 
which the suspicion of collusion may be tried. It should 
not be left to the discretion of any Amin, or of an interest
ed purchaser, to say whether the leases of the cultivators 
of an estate are collusive. The Regulation aims at no 
more than to do away with such leases as may have been 
made in contemplation of the attachment or sale with the 
view of evading or defeating it. The date of possession, 
and the comparison of the rent to that of preceding yeais, 
would, therefore, furnish satisfactory ground on which to 
found a presumption. If the tenant were in possession 
during one or more anterior years and the rent reserved

* Ante, pages 562-563. 1 See ante, pages 560, 563 and 566.
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be equal to the average rent of preceding years, no just 
Suspicion can be admitted against the lease. But fraud 
and collusion may be presumed if a reduction of rent have 
been conceded to a tenant in possession, or a lease have 
been granted to a new tenant for a less rent than has been 
most accustomarily paid within the three last years.”

§ 334, “ In cases where fattas are set aside or cancelled
under the rules above quoted, as well'as in other similar 
instances, it is provided that the rent or revenue to be 
demanded shall be determined by the rates and usages of 
thepargana or district, and the raiyat is entitled to require 
a renewal of his patta upon those terms. This would be 
very unexceptionable if, as is here supposed by the Regular ogprodwe 
tions, the proportion of annual produce in money or in kind, demmdabU
constituting the revenue demandable as the due of Govern- "* tl,e ,lue °f 

, , . Government
matt, could be with certainty determined, and i f  the rents mdetermi-
which the landlord may properly ask, according to the eslab- nate- 
lished rates and usages of the pargana, were accurately 
ascertainable. For the interests of the cultivator and ten
ant would be sufficiently protected and secured if the 
established rules and rates of the pargana, according to 
which he is pronounced entitled to demand the renewal of 
the lease, .and according to which the Courts of Justice are 
required to decide disputes arising between landlord and 
tenant, were either known or ascertainable. But there is Pargana 

reason to presume that the pargana rates are become very ttute.1 %n- 
uncertain. In several causes of magnitude which were per- 
severingly contested by the parties, it appeared from pro
ceedings which came before the Sadr Diivdni Addlat, 
while I sat in that Court, that in a district and province in 
which dependent talukdars were particularly numerous, no 
rule of adjustment could be discovered after the most 
patient enquiry conducted by a very intelligent public 
officer. From the proceedings held in numerous other 
cases in the Courts of Justice, the same conclusion may be 
drawn respecting the relative situation of the raiyat and 
zemindar in most districts. In some, indeed, a rule of 
adjustment may still be found in full force and actual

t il . <SL
~Nfp g fw  . rtW Tenant pi Various Countries-—{India).- 607



1  M  ' S ' i , 1 ' __ :
n

<SLGo8 Landholding, and the Relation of landlord <

operation. The Regulations of Benares have maintained 
the table of rates of 1187 Fash', and the Kanungo Office yet 
exists in that province for its preservation. In the vicinity 
of Calcutta the raiyats have been, I understand, supported 
by the decisions of adalats (Courts) in their pretensions 
to hold their lands upon the rents payable by them, 
or by the persons whose representatives they are, ac
cording to the last general measurement which was 
undertaken with the authority of Government before the 
Permanent Settlement, and of which the record is under
stood to be preserved in the office of the Collector of the 
Twenty-four Parganas. Other instances may exist, but 
they are few, and the position, as a general one, is unques
tionably true that there is actually no sufficient evidence of 
the rates and usages o f parganas, which can be now 
appealed to for the decision of questions between land
holders and raiyats'.'

§ 335. I apprehend that when the Regulations in ques
tion were framed, no very distinct notions were formed of 

No distinct the pargana rates and established usages referred to. At 
npargaw{ *east’ is evident that several passages in the Regulations, 
Rotes, when where reference is made to such rates and usages, were not 
Jtcgulrtions exactiy  applicable to the state of things which then exist- 
which refer ed, Possibly it may have been owing to caution, suggested 
to such Hates. feelings of doubt on that subject, that the Regulations 

everywhere look to the Courts of Justice for the deter
mination of all disputes between landlord and tenant 
without providing definite rules for the Courts’ guidance ; 
while, on the other hand, the Courts of Justice have in 

Regulations general, and of late years especially, looked to the Regu- 
look to ' lations alone for rules of decision, without entering into 
Courts-end teejjous an(j possibly vain, researches into local usages.
(o itegu/a- In this state of matters, it would be better to abrogate 
time for most Df the laws in favor of the raiyat, and leave him, 
g‘“ ...... from a certain period to be specified, under no other pro

tection for his tenure than the specific terms of the lease 
which he may then hold, than to uphold the illusory ex
pectation of protection under laws which are nearly
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ineffectual. The tenant might thus be rendered sensible of 
the necessity of obtaining a definite lease from the land
lord, and would find it his interest to require such a lease 
as the condition of his persisting in the culture of the 
lands. The landholder would equally find it necessary to 
grant definite leases to induce the raiyat to continue the 
cultivation of the ground. The parties would be thus 
compelled to come to an understanding ; and this result Uncertainty

would, on every consideration, be preferable to the present emse'[ bJ)
’ J . expectation

state of uncertainty, which naturally leads to oppression, „/ ckwem-
fraud and endless litigation. But if it be thought expe-ment Prota, -

twn,
dient, in place of abrogating the laws which were enacted 
for the protection of the tenantry and especially of the 
khudkasht raiyat, or resident cultivator, that the right of 
occupancy, which those laws were intended to uphold, 
should be still maintained, and that the raiyat should be 
supported in his ancient and undoubted privilege of re
taining the ground occupied by him so long as he pays the 
rent justly demandable for it, measures should rather be Promise o f  

adopted, late as it now is, to reduce to writing a clear 
declaration and distinct record of the usages and rates abrogat'd; 

according to which the raiyats of each pargana or district 
will be entitled to demand the renewal of their pat (as aid recorded. 
upon any occasion of general or partial cancelling of 
leases.”

§ 336. After referring to a plan which he had had 
under consideration for the preparation of such a record,
Mr. Colebrooke continues “ On the maturest deliberation 
upon this difficult and intricate subject, I am compelled, 
however reluctantly, to relinquish the idea of restoring a 
definite and certain standard, to which appeal may be 
made for determining the rights of persons having depend
ent and subordinate tenures under landholders-in-chief, 
and for settling the disputes and questions which arise 
between them. Abandoning this idea, and apprehensive 
that an entire alteration of the provisions of existing laws, 
however inefficient, which suppose such a standard, may 
be productive of alarm, at least, if not of serious and leal

R 2
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M r. H. evil to the tenantry of the country, by abridging privileges 
Colebrooke Gf  which, they yet have an imperfect enjoyment, I shall 
thaf’pro- content myself with merely proposing that provision shall 
vision be be made by Regulation for cases where the pargana rates 
"cascl'where are not ascertainable, which should regulate thepattas of 
Pargnna khndkasht raiyats, or of other persons entitled to a renewal 
notascertain- °f tl# r leases. This will silently substitute a new and 
able. definite rule in place of ancient, but uncertain, usages.

The following are the rules which I should propose 
with these views :— (i) In any instance where a kkudkaskt 
raiyat, or other occupant or tenant, may be entitled, 
under the existing Regulations, to receive a renewed patta, 
in consequence of the cancelling of former pattas by 
reason of a public sale for the recovery of arrears of 
revenue, or in consequence of any other circumstance 
rendering requisite the renewal of pattas according to the 

Proposed rates °f the pargana, as well as in ever}' case in which the 
Rule fo r  landholder, fanner, or manager, or other person in charge
Khudk'uht 0f  the collections, is authorized to collect according to the Niiiyuts or . , . “

j other tenant* rates of the pargana in place of subsisting engagements,;
entitled to a j f  j n a n y  such case or instance, it shall not appear that
Renewal Oj , , . , , ,
their Pattern, established rates are known in the pargana, or other local 

division, within which the land is situated, or if those rates 
shall not be ascertainable owing to long disuse or insuffi
cient evidence of them ; then, and in every such instance, 
the renewed patta shall be granted, and the collection made, 
in the case of an individual raiyat or tenant, at such rate 
or rates as are paid or payable for other land of similar 
description, and as near as may be of the same quality in 
the vicinity; but in the case of cancelling generally the 
pattas of the raiyats and tenants of a whole estate, or of 
an entire, mauza, or other local division of the country, the 
new pattas shall be granted, and collections made, at rates 
not exceeding the highest rate paid for the same lands in 
any one year within the period of three years last past, 

Proponed antecedently to the date of cancelling the pattas. (2) In
Dependent t’ ie case °f a dependent talAkdar, if the rent of the land be 
TaUMars. computed according to the rates payable by raiyats or
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cultivators for land of similar quality and description, a 
deduction shall be allowed from the gross rent in the 
adjustment of the jama of such dependent taluk, at the 
rate of ten per cent, for the talukdar's profit or income, 
over and above a reasonable allowance for charges of 
collection, according to the extent of the taluk!'

§ 337. “ In regard to the annulment of leases on pre
sumption of fraud or collusion, I have already stated the 
rule which I think should be adopted as to that point. In Proposal to 
respect to the more extensive power of annulling all leases 
when lands are sold for arrears of public revenue, and still general lHxht 
more generally the landlord’s right, however vested in him, 
or from whatever cause arising, of enhancing3 the rents 
payable by a raiyat or occupant, I am of opinion that 
further provision should be made for the security of the 
tenant in addition to, or amendment of, the existing 
rule that pattas shall not be cancelled before the close 
of the year in consequence of a sale taking place 
subsequently to the second month of the year. The 
principle, on which the amendment. I mean to propose 
will be founded, is that of a tenant not being liable to 
pay a greater rent than he had reason to expect he 
should be subject to, when he entered on the cultivation 
of the land for the crop of the current season. Whether 
his lease had even expired, or were on any account 
voidable, if he have been nevertheless allowed to com
mence the cultivation of the ground, at the expense of 
his money and of his labor, without notice of an enhanced 
rent, he cannot justly be chargeable with a higher rent 
than borne by his former lease, or usually paid by him.
More, he could not expect, w ould be demanded from him ; 
and if more be exacted, it is a surprise little short of fraud, 
since he has been deluded into the expenditure of capital, 
and the employment of labor, in the confidence of being *

* Here, it may be observed, is a distinct acknowledgment of the zemindar’s 
right to enhance rents made less than twenty years after the Permanent Settle
ment.
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only subject to the former rent, and has not had the oppor
tunity of choosing between the relinquishment of the land 
and the payment of the enhanced rent required of him.
It should therefore, in my opinion, be made a universal 

Huy at should rule that no cultivator, or tenant of land, shall be liable to
nut be liable an  enhanced rent, though subject to enhancement
to enhanced r  } , . , , . , .
Rent, unless under subsisting Regulations, unless written engagements
fle A"-' '‘greed for SUch enhanced rent have been entered into by the 
noiice. parties, or a formal written notice have been served on such 

cultivator or tenant at the season of cultivation, vis., in the 
month of J eyt, notifying the specific rent, under the land
lords’ right of enhancing it, to which he will be subject 
for the ensuing Fasll or for the current Bengal year. 
Unless the due service of such notification beproved.no 
greater rent should be exigible, by process of distress or 
confinement of person, nor recoverable by suit in Court, 
than the cultivator or tenant was bound to pay by his 
previous engagements ; and if more be levied from him, 
he should be entitled to a refund of the excess with 
damages, on proof of the circumstances before a Court of 
Justice.”1

§ 338. Mr. Colebrooke’s recommendations were sub
stantially adopted and were incorporated in the celebrated 
Punjum or Fifth Regulation of 1812. The Preamble of 
this Enactment recited that it had been deemed advisable 
to revise the rules established regarding the grant of 
/atlas by the proprietors of land paying revenue to 
Government to their tenants, and also the rates at 

M r  Cole which persons purchasing land at the public sales were 
11,moke's' entitled to collect their rents ; and that there were grounds
Recommend- f-0 believe that considerable abuses and oppression had 
embodied in been committed by zemindars, talukdars, and farmers of 
the Pmjum, land in the exercise of the powers vested in them with 
(Regulation resPect to the distress and sale of the property of their 
o f  1812. tenants for the recovery of arrears of revenue. The Regu

lation then declared proprietors of land competent to grant

* I Revenue Selections, pp. 260— 266,
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leases for period which they might deem most conve 
nient to themselves and tenants, and most conducive to the 
improvement of their estates. They were also declared 
competent to grant leases to their dependent tal&kdars, Proprietors
under-farmers and raiyats, and to receive correspondent d e c la f d~ 1 competent to
engagements for the payment of rent according to such grant Leases
form as the contracting parties might deem most convenient Terra. . .  , . , and in any
and most conducive to their respective interests, provided, Form.
however, that this should not be construed to sanction or
legalize the imposition of arbitrary or indefinite cesses.
All such stipulations were to be null and void, but the But Con-
Courts were, notwithstanding, to maintain and give effect traf s /<”’indefinite
to the definite clauses of the engagements contracted Cesses 
between the parties, or, in other words, to enforce pay ment f o r b id d e n .  

of sums specifically agreed upon between them. Persons 
attaching land on the part of Government, and purchasers 
at the public sales, were forbidden to annul existing leases 
within the year on the ground that they were collusive, 
without obtaining a decision to this effect in a Court of 
Justice. The Regulation then referred to the provisions of 
the pre-existing law, under which purchasers at Revenue 
Sales were entitled to collect, during the year in which the 
sale took place, whatever the former proprietor would 
have been entitled to receive “ according to the established 
usages and rates of the pargana or district in which such 
lands may be situated,” and recited that there was reason 
to believe that the pargana rates had in many cases become 
very uncertain. It accordingly provided that when any 
known established pargana rates existed, they should deter
mine the amount of rent to be received by purchasers at 
public sales and persons attaching lands on the part of 
Government. Where no such established pargana rates were 
known, pattas were to be granted and the collections made 

.according to the rate payable for land of a similar description l{n,es to he 
in the places adjacent. If the leases and pattas of the tenants ̂ Purchaser 
of an estate generally, which consisted of an entire village or where th e r e  

other local division, were liable to be cancelled, new pattas Par-
were to be granted and collections made at rates not exceed- gana Rotes.
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<§L
trig the highest rate paid for the same land in any one 
year within the period of three years next preceding the 
period at which the leases were cancelled. In the case of 
dependent tahikdars, if the rent were computed according 
to the rates payable by raiyats or cultivators, a deduction 
was to be allowed from the gross rent at the rate of ten 
per cent, for tahikdars1 profit, over and above a reasonable 
allowance for collection charges.

§ 339' The provisions just stated applied to purchasers 
at sale for arrears of revenue. When we remember what 
has been said about the quantity of waste land in Bengal 

These Rules at the time of the Permanent Settlement, and the power 
“vurchaferl— which the zemindars had of letting this land upon what 
Their Effect, conditions they pleased, it will be evident that in very 

many cases the rate payable for land of a similar description 
in the places adjacent was a high rate, and any reference to 
this standard was certain to involve enhancement. Similarly 
the provision in the second case for collecting at rates not 
exceeding the highest rate paid for the same land in any one 
year had an enhancing tendency by bringing rent generally 
up to the highest point reached on a single occasion. With 
respect to the general right of landholders to enhance, the 
Regulation provided that no cultivator or tenant of land 

Tenant da* should be liable to pay an enhanced rent, though subject 
Vubletom- to enhancement under the subsisting Regulations, unless 
hanccd rent written engagements for such enhanced rent had been en- 
Arreemeutor tered hito by the parties, or a formal notice had been served 
after Notice, on the cultivator or tenant at the season of cultivation, i.e. in 

or before the month of ] eyt, notifying the specific rent, under 
the landholder’s right of enhancing it, to which he would 
be subject for the ensuing year. Without such notice no 
greater rent was to be exigible by process of distress or 
confinement of the person, or to be recoverable by suit in 

Amendment Court. The law of distraint was at the same time amend- 
%Utrlint’ ^ e(h ^  wr^tcn demand upon the tenant was made neces

sary before his property could be distrained. Ploughs, 
implements of husbandry and cattle used for agriculture 
were absolutely exempted from distress and sale. All

614 Landholding, ««</ the Relation o f Landlord
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attachments for rent were to be withdrawn, if the tenant 
disputed the demand and gave security, binding himself 
to institute a suit within fifteen days. In order to prevent 
the sacrifice of distrained property by its being knocked 
down at grossly inadequate prices, it was to be appraised 
before sale ; and, if the price bid was less than the appraised 
value, the sale was to be postponed. Finally, in order to 
expedite the decision of cases arising between landlords 
and tenants, they were all to be referred, as soon as insti
tuted, to the Collectors for report, instead of the over
burdened Judge referring them, if he saw fit, when he found 
leisure to take them up for the first time. It is impossible 
not to admit that the provisions contained in this Regula
tion were, in view of the evils referred to in Mr. Colebrooke’s 
Minute, conceived with the best intention of providing a 
remedy ; but, as we shall see, the remedy was ineffectual. T h e  p r o t i 

lt  dealt with a portion only of the real mischief. So long 
as the rights of the raiyats were undefined and uncertain, Vofiavi 
the base of the disease remained untouched, and superficial d ea lt w ith a 

remedies could afford at best but temporary and partial Mhchief *** 
relief. Whatever benefit might have been conferred by o n ly , an d  

Regulation V  of 1812, was moreover neutralized by other fV j  
legislation, which had a most mischievous effect upon the L e g is la t io n .  

best interests of the cultivators of the soil.
§ 340. Under the Mahomedan Government there was 

a practice,6 by no means uncommon, of letting the revenue 
of an estate or tract of country to a mustajir or farmer, 
who agreed to pay a certain annual sum to his lessor, and 
was allowed in consideration thereof to collect from the 
cultivators, and make what profit he could upon the trans
action. We have seen that this system of farming was 
adopted by the English in their first attempts to manage 
the revenues of the country.6 That the farmers sub-let to 
under-farmers is clear from the constant reference to ‘ under
farmers ’ and ‘ under-renters ’ in the papers of the period 
and in the Regulations. It appears from the same sources

5 See ante, pages.428—429. * Ante, page 478.
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The F a r m in g  °f information that the zemindars when created proprietors
S y s te m  adopted, continued, and extended this system, which was
adopted and , .  . '  , . tcontinue,!, particularly convenient to persons who were at the same
a f te r  the  time indolent in their habits and inexpert in the conduct
u n d e r to o k  °f business— who accepted the advantages of property,
the manage- while they were very willing to be relieved of its cares and 
m c n t o f  th e  responsibilities. The evils of the farming-system were not 

unknown7 to the Government which was driven to adopt 
it as the best expedient to which, with their limited 
knowledge, they could have . recourse at the time and 
under the circumstances. The experience of a century 
in Bahar and those parts of the country, in which the 
system has continued to the present time, has shown that 
its evils were certainly not overstated, while their conse- 

• quences and effects were scarcely foreseen or properly 
V ic io u s  estimated. Middlemen have in all countries been found 
'thê SysCm pernicious; and the ejarahdars and durejarahdars, the 
F a r m e r s  am i farmers and under-farmers, of Bahar and other provinces
Under- jn the Bengal Presidency, have supplied a vast mass of farmers, . 0 J 1 1

'Middlemen evidence to corroborate the general experience. No class
oj the worst 0f middlemen can possibly be worse than fanners of rents 

for a term. They have no interest in the estate beyond the 
period of their lease; and are not restrained in their 
exactions and oppressions by any consideration of after 
consequences. Provided they secure the honey of the 
season,8 they care not whether the bees live to make 
another supply. From 1765 to the present day, no steps 
have ever been taken to discourage or put down the ejarah 

, system. On the contrary, Government has recognized it, 
and has regularly used it for the management: of its Khas 
Mahals, or estates under the direct control of Government 

Complete1™ or °ff*cers’ It is scarcely too much to say that no 
which does reform of the agricultural law of these- provinces, which 

remedy f̂or c*oes not Prov’c*e a remedy for this evil, can ever be com- 
this Mischief, plete or fully effectual.

’  S e e  ante, p age  479.

* S e e  S ir  John M a cp h erso n ’s simile, ante, p a g e  444.
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§ 341. In the districts of Bengal Proper the middle
man system was introduced in another form scarcely less 
mischievous, and its introduction was encouraged by the 
formal sanction of the Legislature. Notwithstanding the perpetual 
prohibition against leases for a longer term than ten years, f̂ aees 
which remained in force up to 1812, the practice of grant- s 12
ing taluks and other leases at a rent fixed in perpetuity had v a lid a ted . 

been common with the zemindars of Bengal.9 When the 
prohibition was repealed, it was omitted to declare whether 
leases granted in violation of it, while it remained in force, 
were to be valid and binding upon the parties. This 
omission was repaired, and all such leases declared good 
and valid in 1819.1 A t the,same time legislative sanction 
was given to a tenure, known as a patni tenure, which had 
its origin in the estates of the Raja of Bard wan, but was 
thence extended to other zemindaries. The character of 
this tenure was, that it was a taluk created by the zemindar Jh p . 
to be held at a rent fixed in perpetuity by the lessee and T e n u r e  

his heirs for ever. The tenant was required to furnish v a lid a ted . 

collateral security for the rent and for his conduct general- of*thu‘ 
ly, though he might be excused from this obligation at the T e n u r e .  

zemindar’s discretion. But even if the original tenant were 
excused, the zemindar might require this security from 
any new tenant introduced by private transfer or purchase 
at a sale for arrears. By the terms of the engagements 
interchanged between the zemindar and patnidar, if the 
rent fell into arrear, the tenure might be brought to sale, 
and if such sale did not yield a sufficient amount to make 
good the arrear, the remaining property of the defaulter 
could be made available for this purpose.3 These tenures 
were heritable by their conditions, and the Legislature 
further declared them to be “ capable of being transferred 
by sale, gift or otherwise, at the discretion of the holder,

" So recited in the preamble to Regulation V III of 1819.
1 By section 2 of Regulation VIII of 1819,
J See preamble, id . The similarity between this tenure and the E m p h y 

teusis of the Roman Law has been already pointed out, ante, page 6.
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as well as answerable for his personal debts, and subject
to the process of the Courts of Judicature in the same
manner as other real property." Provision was made for
bringing them to summary sale upon application to the
Collector, if the rent was not paid ; and this was allowed

Side of to be done twice in the year. The effect of the sale of a
PiUm Taluks p atni Taluk was made similar to that of a revenue-paying 

fo r  arrears ,
of'Bent. estate, inasmuch as all leases granted, and incumbrances
/ r0i'*7a ‘d'^creatcc* by the defaulting tenant were voidable by the 
Tncnm- ' purchaser, who was entitled to take the taluk in the condi- 
brunckf.bg tion in which it was upon its original creation. Persons, 
wc 1 ' " e' whose interests might suffer in this way by a sale, were 

authorized to pay the rent due by the Patnidar, and on 
doing so could claim to be put in possession of the Patni 
tenure in order to recoup themselves. If they did not 
take this course, and the patni tenure were sold, they could 
claim to be compensated out of any surplus, which remain
ed from the sale-proceeds after satisfying the rent due to 
the zemindar. If they were unable to obtain compensation 
in this way, they might bring an action for damages.

§ 342. Patni tenures usually included a considerable 
area of land ; and as some of the semindaries were very 
extensive and in consequence too large for effective per
sonal management, it is quite possible that more good than 
harm might have been done by the introduction of the 
Patni system, if the sub-letting had not descended lower. 

Patni Taluks Unmanageable tracts would have been broken up into 
°f the, ,. , estates of convenient size, capable of being well man- 
and fourth aged by their owners, if they devoted themselves to 
degree. their duty. But, unfortunately, it became the common 

practice of the holders of Patni Taluks “ to underlet 
on precisely similar terms to other persons, who on tak
ing such lease went by the name of darpatni talukdars. 
These again sometimes similarly underlet to se-patni- 
dars,”— and the sub-letting was in very many instances 
Continued several degrees lower. This system of sub-let
ting— of ?7/tf.sf-sub-infeudation was distinctly legalized by 
the Legislature ; and the consequence has been that at the



time when middlemen were being abolished in Iteland, Sul*-letting 
they were being created and their creation encouraged in anJ-UirMe- 

Bengal, They have now for half a century been common 
in most districts under various appellations ; and in some 
places, there are as many as a dozen gradations between 
the zemindar at the -top and the cultivator of the soil 
at the bottom.3 It is easy to conceive how landlords 
of this class abused the extraordinary powers with which 
the Legislature invested them and ground down the

S In Backergungc, we have (i) zem indar!, (2) ta luk, (3) Zim ba ta lu k ,

(4) S h a m la t  ta lu k , (5) A sha t taluk, (6 ) M m  A sh a t ta luk, (7) H o w la,
(8) A sh a t H ow la, (9) N im  A sh a t H onda, (10) N im  [In u la , (11) A sh a t N im  

H ow la, (12) M ira sh  K arsha, (13) K a tm  K a rsh a , and (14) K a rshaa ar or  

cultivator. It may be observed that the Patni Regulation VIII of 1819 
directly encouraged that svib-infeudation, which the statute of Q u ia  Em ployes  

(ant,’, p. 17) was directed to prevent in England. It is remarkable that the 
mischievous tendency of the Regulation did not strike, as it does not seem 
to have struck, the Court of Directors, and it is all the more remarkable as 
Mr. Canning, then President of the Board of. Commissioners, in a letter 
addressed in 1817 to the Chairman of the East India Company, stated four 
points upon which the Court and the Board were unanimous. One of these 
was “  That the creation of an artificial class of intermediate proprietors 
between the Government and the cultivators of the soil, where a class of 
intermediate proprietors does not exist in the native institutions of the coumry, 
would be highly inexpedient.” Unfortunately, however, with change of men 
there is too often change of administration. In a dispatch (No. 14 of 9th July 
1862) from the Secretary of State it was said that “  it is most desirable that 
facilities should be given for the gradual growth of a middle class connected 
with the land, without dispossessing the peasant proprietors and occupiers.
It is believed that among the latter may be found many men of great intelli
gence, public spirit, and social influence, although individually in comparative 
poverty. To give to the intelligent, the thrifty and the enterprising the means 
of improving their condition, by opening to them the opportunity of exercising 
these qualities, can be best accomplished by limiting the pubtic demand on 
their lands. When such men acquire property and find themselves in a 
thriving condition, they are certain to be well affected towards the Govern
ment under which they live. It is on the contentment of the agricultural 
classes, who form the great bulk of the population, that the security of the 
Government mainly depends. If they are prosperous, any casual out-break 
on the part of other classes or bodies of men is much less likely to become an 
element of danger.” Applied to a class of peasant proprietors, these observa
tions are excellent; but so far as they can be construed as an approval of 
middlemen, they are impolitic.

1;' t:X' j X.. ■ ’ . ,X V.:\ ' ' ' ' *
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toiling millions of the country.4 * 6 * “ The wretchedness of 
Consequent the raiyatf wrote Mr. Marshman, “ was consummated by 
Oppression the system of sub-letting, which often descended to the 
"of ike ‘fe'V fourth degree. The accumulated demand was extorted 
Uaiynts. from the cultivators by every ingenuity of oppression.” 

Mr. Butterworth Bayley, the Magistrate of Bardwdn, 
where the Patni system originated, said that he had 
met with more than one instance of a village being 
held in portions by six. or eight individuals as a dar-dar- 
dar-patnii taluk, and lie pointed out the oppression and 
exaction caused by the practice. “ The sub-letting system,” 
wrote Mr. Dampier, the Superintendent of Police for 
Bengal, in 1843, “ which relieves the zemindars from all 
connection with their estates or raiyats, and places these 
in the hand of middlemen and speculators, is striking its 
roots all over the country, and is grinding down the poorer 
classes to a bare subsistence, if it leaves them that.” 
Some fifteen years later, Mr. Sconce, a Member of the 
Legislative Council, and a gentleman of great experience 
in Bengal, wrote as follows :— “ The bane of the landed in
terest in India, that is, of all those who are primarily 
interested in the land, the landholders on the one hand, 
and the actual cultivators on the other, is the creation of 
sub-tenures for the benefit of those, who seek to lease rents, 
not lands ; who speculate upon the opportunity they may 
be enabled to command of realizing extortionate rents ; 
and who, being neither landlord nor cultivators, are per
mitted to absorb such an amount of the profits of the 
land as is calculated to paralyze the efficient operations of 

. those, with whose prosperity the prosperity of the entire 
country is most nearly identified.”8

4 In 1811, the zemindar’s interest sold for 28 years’ purchase— see para. 92 
of the Directors’ Letter of the 6th January 1815, I Revenue Selections,

• pp. 285— 286. This fact is pregnant to show what large profits were extracted 
from the raiyats.

* The term ‘ dar ’ means ‘ under.’
6 For further discussion of the subject and further evidence of this mischief,

as to the existence of which there can be no doubt, see T h e C a lcu tta  R eview ,

Veils, L I and LIX.

vfiT
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CH A PTE R  XXIV.

Landholding, and the Relation of Landlord and Tenant in 
India— Acquisition and First Administration of Benares, 
and of the Ceded and Conquered Provinces.

§ 343. Before I proceed further with the history of the 
land-laws in the Lower Provinces of Bengal, it will be useful 
and important to give some account of the acquisition 
of the other provinces of the same Presidency, and of 
the policy pursued in dealing with the similar questions 
which arose in the course of their administration. After 
the battle of Buxar7 and the defeat of Shufah-ud-Daulah,
Nawab of Oudh, the Emperor ceded to the Company 
Ghazipur and Benares or the semindari of Rajah Bulwant 
Singh (29th December 1764). The Directors having, 
however, condemned this transaction, these districts and 
the rest of his territory were in 1765 restored to the 
Nawab of Oudh with the exception of Corah and Alla
habad, which were left in the Emperor’s possession.8 
The Emperor Shah Alam now resided several years at 
Allahabad ; but, being desirous to mount the throne at u istory of 
Delhi, he put himself into the hands of the xHarattas, Corah and 
who were gradually recovering from their defeat at Pani- Allahabad. 
pat. On the 25 th December 1771, they conducted him 
into Delhi with great ostensible pomp, but afterwards kept 
him in their hands as a mere puppet. In 1773 they 
extorted from him a grant of Corah and Allahabad, but,

'  See ante, page 456.
6 See Articles 4 and 7 of the Treaty of the 16th August 1765— Aitchinson's 

Treaties, vol. II, pp. 77, 78. The Nawab of Oudh is usually known as 
the Naruah Vizier, Shah Alam having conferred the office of Vizier upon him, 
when he himself assumed the title of Emperor.

'ind Tenant in Various Countries— {India). 621 V l  I .
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the Emperor’s representative having refused to surrender 
these districts and having appealed to the English, it 
was held that the grant to the Marattas was contrary 
to the Treaty of 1765, by which they were given to the 
Emperor for the support of his own dignity ; that by 
such grant he had “ forfeited his right to the said dis
tricts,” and that they had “ reverted to the Company 
from whom he received them.” They were therefore 
sold for fifty lakhs of rupees to the Nawab of Oudh on 
the 7th September 1773- The Emperor being now in 

Nawab the hands of the Marattas possessed no real power ; the 
facto 'soee- payment of the twenty-six lakhs of rupees reserved in 
reign of a the grant of the D/wani. was stopped; and the Nawab
la r g e  tr a c t of vizier was the de facto sovereign of Oudh and a con- ternUmj. J “

siderable portion of territory in Northern India. In 1768
a treaty was concluded between the English Company 
and the Subahddr of Bengal, Bahir and Orissa on the 
one part, and the Nawab Shuja-ud-Daulah, Vizier of 
the Empire, on the other part, to the effect that the 
latter should restrict his army to 35,000 men. In 1775 
Shuja-ud-Daulah died, and was succeeded by his son 
Asaf-ud-Daulah, with whom a new treaty9 was con
cluded on the 21 st May 1775. It was now stipulated 
that the payment made for the services of British troops 
should be' raised to Rs, 260,000 a month for each brigade, 
and that “ all the districts dependent on the Raja Cheit 
Singh together with the land and water duties and the 
sovereignty of the said districts in perpetuity” should be 
given up to the English Company. The territories so 
ceded were Sarkar1 Benares, Sarkar Chumah, Sarkar 
Ghazipur, Saktessgar, the districts of Juanpur, Bijehpore

0 It may be observed that the S tlb a h d d r  of Bengal, Bahar, and Orissa was 
no party to this treaty. He had been relieved of the performance of the duties 
of the Nizoumt, his political importance was gone, and he had now really 
become a pensioner of the Company. Mr. Harington (Analysis, vol. I, p. 4) 
puts the change even earlier and dates it from 1765.

1 S a r k a r — ' the Government,’ ‘  the State,’ is sometimes used to designate 
a subdivision of a S u b a h , containing several parganas, a province.



^ ^ § 0 ^  Maibass Kauss, the Pargana of Sikandapur, ^
Jeride, Shaay Abad, Tappa, &c., and the mint and 
Kotwali of Benares.”2 In 1781 the Nawab Vizier having Ccniou of 
got into great pecuniary difficulties about the payment ^  
of the large sums required for the English troops, relief 7 
was given to him by a new treaty, under the terms of 
which all the troops were to be withdrawn except a 
single brigade and one additional regiment. Owing how
ever to the weakness of the Nawab’s Government, it 
was found unsafe to withdraw the troops, and in 1786 a 
further arrangement was made, by which the Nawab 
was to make an annual payment of fifty lakhs in satis
faction of all claims. The pecuniary difficulties of the 
Nawab still however continued, owing to his incapability 
and the mismanagement of his finances.

§344. In 1797 Asaf-ud-Daulah died, and was succeeded 
by Mirza AH, whose illegitimacy having been proved,
Sadat AH, the brother of the deceased Nawab and the 
eldest surviving son of Shuja-ud-Daulah, became Nawab 
Vizier3 (21st January 1798). A  new treaty was concluded 
with him on the 21st February 1798, by which it was 
agreed that the anrtual subsidy to the English for the 
military defence of his territories should be increased 
to seventy-six lakhs, and the English forces maintained 
in the country of Oudh for its defence should never 
consist of less than ten thousand men. The fort of 
Allahabad was also placed in the hands of the English, 
and the new Nawab engaged to be guided by the advice Provinces 
of the Company’s Government in making such reductions lhe
as would enable him to meet his liabilities under this Vizier.

■ This treaty was negotiated under the auspices of Mr. Francis and the 
other Members o f Council appointed under The Regulating Act of 177-3, 
who had arrived in Calcutta on the 19th October 1774. Francis had con
demned Warren Hastings for letting the Company’s troops oat to hire, but he 
himself continued ihe practice.

3 M i., then Sir John, Shore was himself on the spot, and though threatened 
with considerable danger by Mirza Ali and his party, carried out the necessary 
steps for his removal with temper, ability, and firmness.

(l.j wjjf Xtknd Tenant iri Various Countries— {India'). 623 I C j T
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treaty. Difficulties however ensued, the subsidy was nor 
regularly paid, and it was at last in 1799 proposed to 
the Nawab Vizier that he should cede a certain portion 
of his territory as a substitute and provision for the 
money payment. After a display of considerable reluc
tance on his part, a treaty was at length concluded on 
the 10th November 1801, by which he ceded to the Hon
orable the East India Company in perpetual sovereignty 
those territories in the Doab, which were afterwards 
(by section 2 of Regulation II of 1803) divided into seven 
zillahs or districts,— namely, Moradabad, Bareilly, Etawah, 
Furruckabad, Cawnpore, Allahabad, and Goruckpore. I11 
return for this cession of territory, the East India Com
pany engaged to defend the territories which remained 
to His Excellency the Vizier against all foreign and 
domestic enemies and to guarantee to him, his lieiis and 
successors, the possession of the territories so remaining 
together with the exercise of his and their authority 
within the said dominions.4 The Nawab V izier further 
engaged to reform his internal administration, to advise 
with the British Government and to conform to its counsels 
in affairs connected with the ordinary Government of his 
dominions and with the usual exercise of His Excellency’s 
established authority.” A  Resident was to be stationed 
at Lucknow, and through him the advice of the British 
Government was ordinarily given ; though on important 
occasions the Governor-General might make a direct 
communication in person or by letter.8 Ihree members

« See the Treaty—-Aitchison's Treaties, vo). II, p. 121 ; and the subse

quent Memorandum, p. 127, idem.
6 This was a treaty of unequal alliance, involving guarantee, protection, 

and a right of interference in the internal administration of the Nawab 
Vizier’s dominions, which thus became what Western International Lawyers 
would call a semi-sovereign State (see Wheaton’s Elements of International 
Law p 45) It will be useful to give here a brief account of subsequent 
dealings with the family of the Nawab Vizier of Oudh. In 1812 a treaty was 
concluded with Nawab Sadat Ali, which provided for the adjustment of the 
boundary line between the British territories and Ondb, as the course of the 
rivers which formed the original boundary changed from time to time. Sadat 
Ali Khan died on the n th  July 1814, and was succeeded by his son Ghaw-ud*
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dill Heider, with whom all previous treaties were continued. In 1814 Lord 
jvl0ira (afterwards Marquis of Hastings) was at Cawnporc in order to be 
near the scene of the Nepal war. Differences had arisen about the extent of 
interference exercised in the internal administration by the Resident ; and 
the Nawab Vizier, having sought a personal interview with the Governor- 
General in order to their adjustment, was so gratified with the courtesy with 
which he was treated by Lord Moira that he offered him a present of a crore 
(ten millions or one hundred lakhs) of rupees (^l,pod,000). The present 
was of course declined, but Rs, 1,08,50,000 was taken as a loan bearing six 
per cent, interest, which was to be devoted to the payment of certain stipends 
guaranteed by the British Government, the principal of these stipends, as 
they lapsed, being repayable to the Nawab. A second loan of a similar 
amount and at similar interest was taken in March 1815 to meet the continued 
expenses of the Nepal war, at the conclusion of which this amount was paid 
off by ceding to the Nawab that portion of the territory conquered from the 
Gurkhas, which lies between the river Gograh and the district of Goruckpur.
At the same time (1st May 1816) the Pargana of Nawabgunj in the district of 
Goruckpur was given in exchange for the Pargana of Handia lying between 
the British districts Jaunpur, Mirzapur, and Allahabad. In 1819 the Vizier 
formally renounced his dependence upon the titular Emperor of Delhi, and 
with the recognition of the British Government assumed the title of King of 
Oudh. Ghazi-ud-din Heider died in 1827. and was succeeded by his son 
Nasir-ud-din Heider, who died in 1837, and was succeeded by his uncle 
Mahomed Ali Shah. The last mentioned King died in 1842 and was succeed
ed by .his son Amzad Ali Shah, who was in 1847 succeeded by his son Wajid 
A li Shah. The conditions of the treaty of 1801, which empowered the British 
Government to interfere in the internal administration, had always proved a 
source of difficulty, more especially as the Nawab Vizier oi that time 6r his 
successor had never effectually carried out the sixth article of that treaty by 
which His Excellency engaged that he would establish in his dominions 
“  such a system of administration to be carried into effect by his own officers 
as shall be conducive to the prosperity of his subjects and be calculated to 
secure the lives and property of the inhabitants.” As the beneficial results 
of good administration gradually showed themselves in the neighbouring 
territories subject to British rale, the mal -administration of Oudh and its 
effects became more conspicuous, and forced themselves on the notice of the 
Paramount Power, with whom the above stipulation had been entered into 
and upon whom therefore devolved the duty of seeing it carried into opera
tion— a duty towards the people of the county, which lay at the very 
foundation of the principles upon which the treaty of 1801 rested. Repeated 
admonitions and warnings having proved wholly infructuous, the British 
Government at last resolved to assume the administration of the country.
The King, Wajid A li Shah, having refused to sign a new treaty which was

S 2
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ceded territory; and Henry Wellesley, brother of the 
Governor-General, was nominated President of the Board 
and Lieuteuant-Governor of the new provinces.

§ 345. Sevaji, the founder of the Maratta power, was 
born in 1627, and was the grandson of Mallaji Bhonslay, 
a captain of horse in the service of the king oi Abamecl- 
nagar. Having made himself master of his father’s Jagir 
of Puna, he commenced a sort of guerrilla warfare upon 
his neighbours and rapidly extended his authority and his 
territory, until at the age of thirty-five he was in posses
sion of the whole coast of the Con can from Callian to Goa. 
He then attacked the Mogul dominions ; and Shaista 
Khan, afterwards silbahddr of Bengal, was sent to repel 
him. Notwithstanding the plunder of Surat and Barcelore,, 

Rise of the he was unable to resist the overwhelming forces which 
lower,a Aurangzib sent against him, and he submitted and entered 

into the service of the Emperor. Considering himself 
insulted by his treatment at Court, he eluded the vigilance 
that would have detained him, and returned to consolidate 
his dominions and renew his ravages. On the 6th June 
1674 he assumed the insignia of Royalty. He died on 
the 5th April 1680, greatly to the satisfaction of Aurangzib, 
who then, bringing his whole power to bear against the 
Marattas, wrested from them most of Sevaji’s conquests, 
and taking his son Sambaji prisoner put him to a cruel 
death. Saho or Sahaji, Sambaji’s son, was detained in 
captivity during Aurangzib’s lifetime. After the Emperor’s 
death he obtained his release ; and, returning to the 
Deccan, notwithstanding the opposition of his cousin 
Sevaji and his aunt Tara Bai, recovered his rights through 
the ability and exertions of Balaji Wiswanat, his Minister 
or Pm/iiw, who was originally the hereditary accountant 

e ei* ma. of a village in the Concan. Balaji subsequently became

proposed to him, the government of the country was taken over by the 
British absolutely and for ever in February 1856. A provision of twelve 
lakhs a year was made for Wajid Ail Shah, who is allowed to retain the title 
of King during his lifetime.

— A \ \  *~>i
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head of the Marattas, while Sahaji settled down 
to a life of ease at Sattara, of which place his descendants 
became the Rajas. Balaji Wiswanat died in October 
1720. and was succeeded by his son Baji Rao, the office of 
Peishwa now becoming hereditary in his family. He 
concluded the first treaty with the English in 1739. about 
a year before his death. It related to commercial matters 
chiefly. He was succeeded by his son Balaji Rao, usually 
known as the Nana Saheb, with whom the English en
tered into an agreement in 1755 to unite their forces for 
the purpose of attacking the pirate Angria or Tulaji. This 
expedition proved completely successful in 17 W under 
the command of Admiral Watson and Clive, Gheriah, the 
stronghold of the pirate, having been taken and plundered- 
Sahaji, before his death, which occurred in 1749. executed 
a deed by which he transferred all power to.the Peishwa 
on condition that the royal title and dignity should be 
maintained in the house of Sevajl Balaji Rao became 
thus the acknowledged head of the Marattas, who were 
now at the zenith of their power. That power was how
ever broken at the battle of Panipat on the 6th January 
1761, and Balaji, who never recovered the shock of this 
disaster, died soon after. He was succeeded by his son 
Madhu Rao, a minor. Raghoba, Balaji’s brother, acted 
as regent during the minority, and, after Madhu s death 
in 1772, and the murder of Narain Rao, his brother 
and successor, usurped the office of Peishwa. He was at 
first assisted by the English, to whom he offered to cede 
Bassein, the island of Salsette and other islands on the 
Bombay coast; but the Supreme Government at Calcutta 
disapproved of this arrangement, and on the 1st March 
1776, through their special agent Colonel Upton, conclud
ed the treaty of Pb rand ah,6 which acknowledged the party

..niiTtreaty ceded the City and l'argana of Broach and territory in the
vicinity yielding three lakhs. The 13th article declared that the O m th  of 
Bengal and its dependencies had been for time out of nund part of thejagir 
of Bhonslay, and could not therefore be withdrawn ; hut that, if he or his 
descendants created disturbances by claiming it, the Marattas would not 

assist him.
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who opposed Raghoba, and wished to set up as Peishwa 
Madho.Rao Narain, the posthumous son of the murdered 
Narain Rao. The terms of this treaty having been 
evaded, the English resolved to assist Raghoba, and made 
a new treaty with him on the 24th November 1778. The 
English troops were defeated, and the disgraceful con- 

Convmtion vention of Wargaum was the result. This Company’s 
o f Wargaum, Government would not admit the validity of this conven- 
Saib/e. tion. Further hostilities and negotiations ensued ; and at 

last the treaty of Salbye was concluded, and ratified at 
Fort William on the 6th June 1782. This treaty provided 
amongst other things that the territories conquered from 
the Peishwa after the treaty of Purandah should be res
tored, and that Salsette and three other islands as well as 
the city of Broach should remain in the hands of the 
English. Madhu Rao died on the 27th October 1795 ; 
and, after much dispute as to the succession, Bajf Rao, 
the son of Raghoba, became Peishwa, chiefly through the 
support of Daulat Rao Sindia.

§ 346. War soon after broke out between Sindia and Hol- 
kar in 1801, which resulted in the defeat of the combined 
forces of Sindia and the Peishwa at the battle of Puna on 
the 25th October 1802. Baji Rao, forced to fly from 

lh>vle. of Plifts to escape falling into the hands of Holkar, now
Puna. made an urgent application to the British for assistance.

The result of this application was the celebrated treaty 
of Bassein, dated the 31st December 1802, by which it 
was stipulated that the British Government should never 
permit any power of state whatever to commit with 
impunity any act of unprovoked hostility or aggression 
against the rights and territories of the Peishwa, but should 
at all times maintain and defend the same ; and that 
the Honorable East India Company should furnish a 

licasein  ̂ permanent subsidiary force of not less than six thousand 
regular native infantry, with the usual proportion of field 
pieces and European artillerymen “ with a view to fulfil 
this treaty of general defence and protection.” For the 
payment of the expense of this force, the Peishwa assigned

| ® | ' ! ( g r
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and ceded in perpetuity certain territories detailed in a 
schedule annexed to the treaty, yielding an annual reve
nue of twenty-six lakhs of rupees. By a supplementary Supplemen- 
treaty, dated the 16th December 1803, part of the territory iarV TreMu- 
so ceded was exchanged for territory in the Province of 
Bundlekund, yielding an annual revenue of Rs. 36,16,000, 
to be taken “ from those quarters of the province most 
contiguous to the British possessions, and in every respect 
most convenient for the British Government. The terri
tory selected and ceded in full sovereignty under this 
supplemental treaty was formed into the British Zillah 
or District of Bundlekund. The territories ceded nearly Bundlekund. 
at the same time by Daulat Rap Sindia under the pro
visions of the treaty of Sirjf Anjengaum (the 30th Decem
ber 1803), and which are designated in the Bengal Re
gulations as “ The Conquered Provinces situated within The Conquer- 
the Doab and on the right bank of the river Jumna ” were ed I’rveineei. 
formed into the British Zillahs or Districts of Panipat,
Allyghur, northern division of Saharanpiir, southern divi- What is 
sion of Saharanpiir, and Agra. The territories ceded by 
the Nawab Vizier and by the Peishwa, and those taken Conquered 
by right of conquest from Daulat Rao Sindia, are generally Proomety, 
denominated in the Bengal Regulations “ The Ceded and 
Conquered Provinces!' They were subsequently, with some 
additions, formed into the Lieutenant-Governorship of the 
North-Western Provinces.7

7By the 3 and 4 Will. IV ., cap. 85, s. 38 (1833), it was enacted that the 
territories subject to the Government of the Presidency of Fort William in 
Bengal should be divided into two distinct Presidencies, to be styled the Pre
sidency of Fort William in Bengal and the Presidency of Agin, These pro
visions were not, however, carried into effect, and they were suspended by the 
5 and 6 Will. IV, cap. 52 (1S35), which enacted that, during their suspension, 
the Governor-General in Council, might appoint a Lieutenant-Governor of 
the North-Western Provinces, and from time to time declare and limit the 
extent of the territories to be placed under, and the extent of the authority 
to be exercised by, such Lieutenant-Governor. A  Lieutenant-Governor was 
appointed under these provisions, which were continued by the 16 and 17 
Viet,, cap, 95, s. 15 (1853). The 16th section of this last-mentioned 
Statute authorised the appointment of a Lieutenant-Governor of such part of
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§ 347. The Bhonslay family, who ruled Berar with its 

capital Nagpur, were another branch of the great Maratta 
Bhonslay  confederacy. The founder of the house is said to have 
Fam ily. been Parsajt, a private horseman, who rose to power under 

Sahaji, and was entrusted with the collection in Berar of 
the chauth, or one-fourth part of the revenue, exacted by 
the Marattas as the price of forbearing to ravage the coun
try. He was succeeded by his son Ragaji, who extended 
his authority from the Nerbudda to the Godavery, and from 
the Adjuntah Hills to the sea. Having terrified the 
Peishwa by a march towards Puna, he was bought off by 

Berar „r a Jagfr of the chauth of Bengal and Bahdr. Ragaji died in 
Nagpur. 1755, and was succeeded by his eldest son Janajf, who died 

without issue in 1755, having adopted his nephew Ragaji, 
a minor, as his successor. Disputes ensued, and Sahaji, 
Janajfs brother, seized and held the Government until 
J775, when he was killed by Madajf, the father of the 
minor Ragaji. Madajf, as regent for the minor, exercised 
the power of the State until his death in 1788, upon which 
Ragaji, then twenty-eight years of age, succeeded. He 
refused the overtures of the English to enter into an alli
ance for the purpose of reducing the rising power of Sindia; 
and finally, after the treaty of Bassein, joined Sindia in the 
war against the English, and shared Sindia’s defeat. Re
duced to extremities by the loss of the battle of Argaum, 
and the capture of the fort of Gawilgur, Ragaji sued for 
peace ; and on the 17th December 1803 signed the treaty 
of Deogaum, the terms of which were negotiated by Mr. 

Cession of Mountstuart Elphinstone. By this treaty the Province of 
the Produce Cuttack, including the port and district of Balasore, and all 
of Cuttack, the territory west of the river Wurdah and south of the

the territories under the Presidency of Fort William in Bengal, as for the 
time being might not be under the Lieutenant-Governor of the North-Western 
Provinces. The Lieutenant Governor of Bengal is appointed under the 
authority conferred by this section. Under the 3 and 4 Will. IV , cap. 85, 
s. 69, the Governor-General in Council had been authorized, as often as 
the exigencies of the public service required, to appoint a Deputy Gover
nor of the Presidency of Fort William in Bengal, i.e. of the Presidency as 
constituted by the 38th section above referred to.
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^ m i l a  and Gawilgur Hills were ceded to the Honorable 

Gornpany in perpetual sovereignty. Ragaji died in 1816, 
and was succeeded by his son Parsuji, under the regency of 
Appa Saheb, his cousin, by whom he was murdered in 
1817, Appa Saheb now became the head of the Nagpur 
State, and joining the Peishwa commenced hostilities by 
an attack on the Residency on the 26th November 18 X /•
He was, however, repulsed ; and, on the 6th January x8i8> 
was compelled to sign a provisional agreement, ceding ter
ritory for the support of a British Contingent Force, and 
engaging to conduct the government according to the 
advice of the Resident. He had scarcely signed this agree
ment, when he commenced fresh intrigues, was in conse
quence arrested, made his escape, and, after an ineffectual 
attempt to recover Nagpur, died at Jodhpur in 1840.
After his flight, Ragajt’s daughter’s son, who also took the 
name of Ragaji, was made Raja of Nagpur, on the 26th 
June x818, the Resident managing the State during his 
minority. On his coming of age in 1826, a new treaty was 
concluded, by which, admitting that he succeeded by the 
favour of the British Government, he agreed not to enter 
into negotiations with any other State without consulting 
the British Government ; he ceded in perpetuity, for the 
support of the British subsidiary force, Mundilla, Jubbul- 
pur, Seoni, Chauragur, Rewa, Baitul, Mullagi, Sambhaiput 
and Patna with its dependencies ; and bound himself to 
adopt such regulations and ordinances as should be sug
gested by the British Government through its representa
tive, for ensuring order, economy and integrity in every de
partment of the Government. Ragaji died on the n th  
December 1853 without issue or male relations, and with
out having adopted a son. The succession in the Bhonslay 
family was hereditary in the male line to the exclusion of 
females. The State had been forfeited in 1818 by the hos
tility of Appa Saheb, and had been declared to belong to 
the British Government by right of conquest. 1 he grant 
to Ragaji was made out of grace and favour: and, on the The Central 
death of the donee without heirs, the territory lapsed to P m ™ .
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the donor, and being incorporated with the British domi
nions, was formed into the Chief Comm issionership of the 
Central Provinces.

§ 348. The acquisition of territorial sovereignty in India 
by the Company has been always held to have been made 
on behalf of, and in trust for, the Crown of England.s 

Rain o f  no- A t what precise time the Company’s officers in India 
exchanged the character of subjects for that of sovereign, 

uncertain. and obtained for the Crown the rights of sovereignty, 
is by no means clear. For a long time after the first 
acquisition of territory, no such rights were claimed, nor 
any acts of Sovereignty exercised. But though the pre
cise date of the acquisition of sovereignty cannot be exactly 
fixed— doubtless because it was effected by a gradual 
change, not by any single occurrence happening on a par
ticular date— there can be no doubt that at the beginning 
of 1806 the sovereignty of the Bengal Presidency had been 
acquired ; arid the British power had become paramount 
in India. The Emperor of Dehli, deprived of sight by a 
ruthless marauder (Gholam Kadir, 1788), and then detain
ed for many years a helpless captive in the hands of the 
Marattas, had gladly thrown himself on the protection of 
the British, when he was released by Lord Lake after the 
battle of Dehli9 (15th September 1803). The Nawab 
Vizier of Oudh had, by the treaty of the 10th November

1 his proposition was advanced on the occasion of every discussion as to 
the renewal of the Company’s privileges. The Statute 53 Geo. III., cap, 
>55 ’ s- 95> declared tite undoubted sovereignty of the Crown over the territorial, 
acquisitions of the East India Company. The t6 and 17 Viet., cap. 95, s. 1, 
provided that the territories then in the possession and under the government 
of the Company should continue under such Government in trust for  Her 
Majesty, her heirs and successors, until Parliament should otherwise provide.

* Tlie twenty-six lakhs reserved in the grant of the Diwatil were withdrawn 
when he put himself in the hands o f the Marattas. This was done by the 
authority of the Directors (see their letter of n th  November 1768). After 
the battle of Dehli, he was allowed a pension of Rs. 60,000, afterwards 
increased lo Rs. 100,000 a month. Shah Alam . died in 1806, and was suc
ceeded by Akbar Shah, who died in 1837, and was succeeded by Bahadur 
Shall, who joined the mutineers in 1857, and was in consequence banished 
to Rangoon.
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1801, ceded to the Company a large portion of his territory
in perpetual sovereignty, and had agreed to govern the Bnt S,nme
rest under the advice and in conformity with the counsel 
of the British Government. The Treaty of Bassein con- quired before 

e lu d e d  on the 31st December 1802 with the Peishwa, to- 1806- 
gether with the Supplementary Treaty of the 16th Decem
ber 1803, had acknowledged the supremacy' of the British 
Power and recognized a similar treaty concluded with the 
Guikwar on the 29th July 1802. The Treaties of Deogaum 
with the Raja of Berar (17th December 1803), of Sirji 
Anjengaum with Sindia (30th December 1803), and of the 
banks of the Beas with Holkar (14th December 1805) had 
been dictated by the authority of conquest. Seringapatam 
and with it the power of Tippu Sultan had fallen in South
ern India. O f all the States that had from time to time 
enjoyed a brief superiority, none any longer ventuied to 
contest the supremacy with the British Power, which had 
by cession and conquest acquired a large territory, and by 
its strength and the superiority of its arms had raised it
self to the position of the Paramount Power in India.

§ 349. From the account just given it will appear that 
the territories comprised in the North-Western Provinces 
were acquired, some forty years after the grant of the 
Dfwdnf and about twelve years after the Permanent Set
tlement had been proclaimed in Bengal, Bahar and Orissa.
The first result of inquiries made in order to the settle
ment of the newly acquired Provinces was to create an 
impression that a mistake had been committed in I793> 
and that the Government had then acted prematurely and 
upon insufficient information. Subsequent experience still 
further confirmed this impression : and the Court of Di
rectors therefore resolved not to act without the fullest 
information in settling the revenue of the Ceded and Con-  ̂
quered Provinces. In the Proclamation of the 14th July
1802, addressed by Lord Wellesley to the zemindars, Settlement of 
talukdars and other proprietors of the Ceded Provinces,
it was notified that after the expiry of ten years, a perma- ed Provinces. 
nent settlement would be concluded for such lands as
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would be in a sufficiently improved slate o f cultivation to 
warrant the measure.} A  similar proclamation was in July 
1805 addressed to the zemindars, independent talukdars, 
and other actual proprietors of land in the Conquered 
Provinces and Bundlekur.d.1 2 In 1807 it was further noti
fied to the above classes in all the above-mentioned pro
vinces that the revenue which would be assessed during 
the last year of the settlement immediately ensuing the 
then existing settlement would remain fixed for ever, if 
the arrangement received the sanction of the Court of 
Directors.3 This more extensive promise was not however 
approved by the Directors,4 and it was accordingly 
again notified5 that such promise was rescinded, and 
that at the end of the ten years, a permanent settlement 
would be concluded, in the terms of the first proclamation, 
for such lands only as would be in a sufficiently improved 
state of cultivation to warrant the measure. It was further 
declared that it would be the duty of the Board of Com
missioners to ascertain what estates were in a sufficiently 
improved state of cultivation to warrant the conclusion of 
a permanent settlement.6

§ 350. A s soon as it was attempted to carry into effect 
a rule limited by such a very indefinite condition, the 
necessity for more exact orders became at once apparent,7 
and the first question asked was— what proportion of 
waste land should operate to exclude from the benefit of a 
permanent settlement ? Phis question was then answered

1 During this period of ten years, there were two triennial and one quar- 
tennial settlement at an amount o f revenue increased for the period of each 
settlement— See section 29, Reg. X X V  of 1803.

4 See Reg. IX  of 1805.
3 See section 5, Reg. X of 1807.
* See paras. 44 to 47 of the Dispatch o f the Vjth February 1810.
5 See sections 2 and 3, Reg. IX  o f 1812, for the Ceded Provinces ; and 

sections 2 and 3, Reg. X of 1812, for the Conquered Provinces and Bundle- 
kund ; and 8 19 of Mr. Holt Mackenzie’s Minute.

6 Section 4 of Reg. IX  of 1812 and section 4 of Reg. X  of 1812.
7 It will be seen hereafter that this necessity for more definite instructions 

increased with additional information, and that, so recently as 1871, the 
whole question had to be referred to the Home Government.

. T



by adopting a scale varying from one-third to one-fourth 
of waste. The Court of Directors ordered8 that the settle
ment of no district was to be declared permanent until Restriction*

the whole of the proceedings had been submitted to and (f”<l (
tioiu for

approved by them. In order to allow time for the collec- Permanent

tion, transmission, consideration, and return of the requisite SeUUntent «f 
„ _ . .  . .  ,  , /* 1 . t h e  Ceded
information, it was directed that a further temporary settle- an($ C o n q u e r -

rnent should be made for a period of five years.8 The e(i Provinces. 
first district, in which operations were commenced, was 
Cawnpore ; and the result was, that the Board of Com
missioners entertained such doubts as to the accuracy of 
the materials on which the settlement had to be formed, 
that the Board and the Government and the Court of 
Directors were agreed not to confirm the settlement in 
perpetuity, but to leave it open to revision after the 
resources of the country had been better ascertained and 
individual rights established} A  similar determination was 
formed with respect to Bareilly and Shahjahanpore, to 
which districts operations were next extended. As inquiry 
progressed further, it became more and more evident how 
little reliance was to be placed on arguments drawn from 
the experience of Bengal, how complicated was the pro
blem to be solved, and how great danger lay in preci
pitancy. Having thus given a brief outline of the course 
taken in dealing with the settlement of the Ceded and 
Conquered Provinces, I shall now give some account of the 
Province of Benares ; and then proceed to a more detailed 
history of the settlement proceedings in the former Pro
vinces and of the steps taken in order to avoid the errors 
committed in Bengal.

§ 351. The Province of Benares was, as we have seen, 
finally vested in the Company in 1775, ten years after 
tiie acquisition of Bengal, Bahar, and Orissa. A  sanad 
and patta were granted to Raja Cheit Singh on the 15th 
April 1776, by which his former rights were confirmed to

8 Disfalch o f 1st February 1 8 1 1 . “ Dispatch of 27th November 1 8 1 1 .
1 Paras. 49 et seq. of Genera! Letter oj'2%th A pril 1817.
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him on condition of his paying an annual tribute of 

settlement o f 22,66,180  sicca rupees at Benares, or 22,21,745, if paid at 
Benares. Calcutta. When Cheit Singh, unable or unwilling to pay 

the fine of fifty lakhs imposed on him by Mr. Hastings, 
was expelled in 1781, a pall a was granted to his successor, 
Raja Mehipnarain, by which the zemindari was confirmed 
to him at an annual jama of 4,000,000 Benares sicca rupees 
exclusive of jagirs and pensions. Up to 1791, the Resident 
stationed with the Raja had not interfered in the internal 
management of the zemindari; but, as Mehipnarain’s age 
disqualified him for personal superintendence, the adminis
tration of the revenue came now to a certain extent under 
the control of the Resident. In 1787, in order to correct 
abuses, this officer was entrusted with fuller control over 
the collections and settlement. Finally on the 27th 
October 1794, an agreement was entered into between the 
Raja Mehipnarain and the Resident Mr. Duncan on the 
part of the Company, by which the system established in 
the Provinces of Bengal, Bahir and Orissa in 1793 was to 
be introduced into the Province of Benares ; and this was 
effected by Regulation I of 1795, which contains the con
ditions of the Permanent Settlement for this Province.2

§ 352. The Ceded and Conquered Provinces were at 
first termed The Upper Provinces by way of distinction from 
The Lower Provinces of Bengal, Bahar and Orissa, and the 

Pint Admin- intermediate Province of Benares. An account has al- 
]<f'/hTceded ready been given of the territories which constituted these 
Provinces, provinces and of the time and manner of their acquisition.

The territory ceded by the Nawab Vizier in November 
1801 was placed under a Lieutenant-Governor (the Hon’ble 
Henry Wellesley) and a Board of Commissioners, who 
were entrusted with the settlement of the revenue and the 
formation of a temporary scheme of internal administra
tion, until sufficient information could be acquired to form

s I n  s e c t io n  2 o f  th is  R e g u l a t i o n  a n d  in  R e g u l a t io n  I I  o f  1 7 9 5  w ill  b e  

fo u n d  a n  a c c o u n t  o f  w h a t w a s  d o n e  in  th e  w a y  o f  s e tt le m e n t, & c . , i n t h e  

I ’ro v in c e  o f  B e n a re s  b e fo r e  th e  a sse ssm e n t w a s  f ix e d  in  p e r p e tu ity .
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the basis of a more permanent system. The Company’s 
servants stationed in the districts exercised the united 
powers of Magistrates, Collectors and Judges; and, in 
addition to these duties, endeavoured to collect detailed 
information concerning the country placed under their 
authority. The Commissioners discharged the functions of 
Judges of Appeal and Circuit, and also assisted the Lieute
nant-Governor and the Governor-General in Council in 
preparing Regulations adapted to the condition and re. 
quirements of the new provinces. This plan of adminis
tration continued until the beginning of 1803, when a 
settlement of the land revenue having been concluded for 
a term of three years, the Lieutenant-Governor resigned 
his office and the provisional Board was dissolved.

§ 353- The system introduced into the Lower Provinces 
by Lord Cornwallis in 1793 had at first been made the sub
ject of the highest commendation, before experience had 
disclosed those defects which have since been brought to 
light. It was therefore in the first instance decided to intro
duce this system into the Ceded Provinces with such modi
fications as the information collected in the short space of a 
year and a few months showed to be advisable. Accordingly, 
on the 24th March 1803, a set of Regulations was passed Bengal 
for the Provinces Ceded by the Nawab Vizier, which con- eystemut 

sisted of the Regulations already passed for Bengal, Bahar /jZldtito  
and Orissa with slight alterations and additions,3 and which the Ceded  

incorporated and confirmed1 a proclamation issued by the Provvu es• 
Lieutenant-Governor and the Board of Commissioners on 
the 14th July 1802. This proclamation had notified to the 
zemindars, talukdars and others concerned, that, at the 
commencement of the Fasli year 1210, a settlement would 
be concluded for a period of three years ; that, at the 
expiry of this period, a second settlement would be made 
for a like term at a jama formed by adding to the jama

s A  glance over the Titles of the Regulations of 1803 will show the general 
similitude between the two sets of Regulations.

4 See section 29 of Regulation XXV of 1803 and section 53 of Regulation 
XXVII of 1803.
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of the first settlement two-thirds of the difference between 
such jama and the actual yearly produce o f the land at the 
time of the expiry of the first settlerneet f  that, at the 
end of these two triennial periods, a further settlement 
would be formed for four years at a jama formed by 
adding to the jama of the second period three-fourths of 
the net increase of revenue during any one year of that 
period ; that, at the close of the ten years comprised in 
these three periods, a Permanent Settlement would he 
concluded for such lands, as should be in a sufficiently im
proved state of cultivation to warrant the measure, on such 

Prom ise o f  a terms as Government might deem fair and equitable. The 
Ĥtlomelii Prom*se thus out of a Permanent Settlement to be 

fo r  these concluded at the expiry of an experimental period of 
Provinces. eqUa) length with that previously adapted for Bengal, 

Bahdr and Orissa was made without any reservation as to 
the subsequent approval of the Court of Directors-.

§ 354. The Regulations made for the Ceded Provinces 
were in 1804-18056 extended to the Conquered Provinces 
and to the territory in- Bundlekund ceded by the Peishwa; 
arid a plan of settlement precisely similar was notified in a 
proclamation contained in Regulation IX of 1805 passed 
on the n th  July of that year. The oversight in promising 
a Permanent Settlement without reference to the Court of 
Directors was corrected by section 5, Regulation X of 
1807, by which proprietors were informed that the jama 
assessed on their estates in the last year of the settlement 

Same system immediately ensuing the then existing settlement would 
ond mime remain fixed for ever, if they were willing to engage for 
extended to the payment of the public revenue on those terms, and if 
the Conq'icr- the arrangement received the sanction of the Honorable 
ed 1 loomus. £ ourt 0l- Directors. This sanction was however with

held, as, before the time came from which the settlement

k In consequence of a severe drought which prevailed in the Fasli year 
1811, this increase of assessment was not exacted— See sections I and 2 of 
Regulation V  of 1805.

6 See the Regulations of these years, more especially Regulation VIII of 
1805.
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--Ĵ /

was to become permanent, the very strongest reasons 
had arisen for doubting the expediency of settling the 
revenue in perpetuity in the then condition of the country 
and upon the information then available. When the second 
of the triennial periods was drawing to a close, and it be
came necessary to arrange for the quartennial settlement 
of the provinces ceded by the Nawab Vizier, it was naturally 
considered to be a matter of the first importance that this 
settlement, which was intended to be perpetual, should be 
made upon the most accurate and reliable materials. The 
Board of Revenue at Calcutta, who had charge of the Reve
nue Administration of the Upper Provinces from the disso
lution of Mr. Wellesley’s Government, was too remote to 
exercise an efficient control and superintendence. It was 
therefore resolved to create a Special Commission for the 
settlement of these provinces ; and two Commissioners, one 
a Member of the Board of Revenue and the other a Civil
Servant of experience,7 were accordingly appointed and vest- „ , „

, . . , Board o f
ed with all the duties, powers and authority previously exer- Commission-
cised by the Board of Revenue.8 The primary object of «r* emitted 

this Board of Commissioners was the superintendence 
the quartennial settlement of the provinces ceded by the 
Nawab Vizier, and of the second triennial settlement of 
the Conquered Provinces and Bundlekund ; and it was at 
first intended that the Commission should cease to exist 
as soon as this work was completed. In less than two 
years after, the Board of Commissioners in the Upper 
Provinces was however declared to be permanent by Regu
lation I of 1809, and was further vested with the adminis
tration of the land revenue in the Province of Benares.

§ 355- The Commissioners, after being engaged about 
a year in collecting information, submitted a report dated 
the 13th April 1808, in which, having dwelt upon the 
large quantity of arable land (one-fourth) still uncultivated,

5 The Commissioners appointed were Messrs. Cox and Tucker.
8 Sections 1 to 4 of Regulation X  of 1807. A  Secretary, an Accountant 

and a competent staff of native officers were attached to the Board.

( l (  ®  . . (fiT
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the insufficient knowledge of tile then state of the country
or of its means of future improvement, the sparseness of
the population, the want of capital necessary in order to

Com m is- make improvements, the absence of commerce, the illegal
siom rs re- alienations of revenue-paying lands, the numerous disputes 
port neatutt . . . , „ .
an immediate as to proprietary rights, the small acquaintance of the people 
Permanent with the English system, and other facts, they submitted it 

d ttm e n t. as their deliberate and unqualified opinion that a Perma
nent Settlement of the Ceded and Conquered Provinces 

C ourt o f  was at that moment unseasonable. The Court of Directors 
P treeiors  being made aware of this report (to the recommendations 
same view  contained in which the Indian Government were wholly 

opposed) informed the Governor-General in their final 
dispatch/’ upon the subject, that they had come to the 
conclusion that a perpetual settlement of these provinces 
would then be premature, as being likely to result in a 
large ultimate sacrifice of revenue. Whether such a 
measure would be eligible at a future period, and if so, 
with what modifications, were questions which they left for 
future discussion. At the same time they directed that 
no settlement should be made for a longer period than five 
years. Upon receipt of these instructions, the absolute 
promise of a permanent settlement1 was rescinded2: but 
the rule that, at the close of the ten years comprised in the 
two triennial and one quartennial periods, a permanent 

G rant of  ̂ settlement would be concluded for such lands as might be 
Settlement to in a sufficiently improved state, o f cultivation to warrant the 
depend upon measure, on such terms as Government should deem fa ir  
v u tio u !LUltl an(iEquitable, was declared to be in full force and effect.3

9 General Letter of the 27th November 1811. The Commissioners, aware 
of the views of the Indian, Government in favor of an immediate permanent 
settlement, proved the strength of their convictions and the sincerity of their 
opinions by resigning rather than be instruments of measures, which their 
judgment founded on local observation could not approve.

1 As contained in section 5, Regulation X  of 1807.
2 By section 2, Regulation IX  of 1812, for the Ceded Provinces, and sec

tion 2, Regulation X  of 1812, for the Conquered Provinces and Bundlekund.
3 By section 3, Regulation IX  of 1812, for the Ceded Provinces, and sec

tion 3, Regulation X  of 1812, for the Conquered Provinces and Bundlekund.
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The Board of Commissioners were accordingly required 
to ascertain what estates were in a state of cultivation to 
warrant the conclusion of a permanent settlement, and 
also to submit a report specifying the estates which did 
not appear to be in a sufficiently improved state of cultiva
tion to admit of the conclusion of such a settlement 
without a sacrifice of those resources which might thereafter 
be derived from them for the exigencies of Government.4 
In the case of estates of the former class, it was declared 
that a revision would be made of the jama on the principle 
of leaving to the proprietors a net income of ten per cent, 
thereupon, exclusive of charges of collection, and the 
assessment so made would, after approval by the Gover
nor-General in Council,'’ remain fixed for ever.

§ 356. When the Board of Commissioners proceeded 
to enquire what estates were in a sufficiently advanced 
state of cultivation to warrant the conclusion of a perma
nent settlement, the first question which had to be deter- 
rained was, what was the precise point of improvement meat was to 
which should be accepted as sufficient to warrant the ™lllle ,a a 
measure, and they accordingly applied (4th September, Settlement * 

1S12) for specific instructions, suggesting that the scale of 
waste land which should exclude from a permanent settle
ment ought not to vary more than from one-third to one- 
fourth. This proposition was generally approved. The 
Court of Directors, however, subsequently noticed6 that this 
point was not determined in the Regulations and could 
not be determined by any prospective Regulation, that the

The rule itself is contained, for the former in clause 4, section 29, Regulation 
X X V  of 1803, and in clause 2, section 53, Regulation X X V II of 1803 ; and 
for the latter in section 7, Regulation IX  o f 1805, and in clause 6, section 4 ,
Regulation X II of 1805.

' Sections 4 and 5 of Regulation IX  of 1812, and sections 4 and 5 of 
Regulation X of 1812.

* This was going beyond the authority given by the Court of Directors, 
who, in their letter of 1st February 18u ,  ordered that “  no settlement shall 
be declared permanent till the whole proceedings preparatory to it have been 
submitted to us, and till your resolutions upon these proceedings have received 
sanction and concurrence.”

* Dispatches of 16th March 1813 and T7th March 1S15.
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question was left completely open for the future exercise 
of the discretion of Government, and that “ it was for the 
constituted authorities at home, aided by the information 
transmitted from India, to decide whether the land was or 
was not in such a state as to warrant a measure irrevocable 
in its nature and involving so materially not only the 
financial interests of the Government, but the welfare and 
prosperity of those living under its protection.” The 
resolution of the Court of Directors that no settlement 
should become permanent until it had received their sanc
tion, and their intimated intention of not giving such 

Dehti) in col- sanction except upon the very fullest information, were an 
lectin g  the effectual check upon anything like precipitancy on the 
information, part of the authorities in India. Indeed a considerable 

time was suffered to elapse before any active steps were 
taken to obtain that extended information, which would 
enable the Government of Bengal to submit their propo
sitions in a complete shape to the Home Authorities, 
This was due in the first place to the difficulty of deciding 
what measures were to be adopted in order to collect the 
required information; and, secondly, to press of work arising 
from the necessity of making a new settlement7 at the 
close of the decennial period, which terminated in the 
Ceded Provinces with the Fasli year 1219 (1811-1812), and 
in the Conquered Provinces and Bundlekund with the Faslf 
year 1222 (1814-1815).

§ 357. On the expiry of the decennial period in the 
Ceded Provinces, a settlement was made for a period 
of five years, from 1220 to 1224 inclusive (1812-13 to 
1816-1817), and was subsequently continued8 for a 
further period of five years, i.e. 1225 to 1229 inclu-

7 If, as was originally intended by the Indian Government, the settlement 
of the quartennial period had become permanent, no new settlement would 
have been necessary. The orders of the Court of Directors arrived just 
before the expiration of the quartennial period in the Ceded Provinces. On 
its expiration some of the zemindars were left without engagements, it being 
impossible to arrange the terms of a fresh settlement in time.

* See Regulation XVI of 1816.

I ll §L
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sive (1817-18 to 1821-22). Similarly on the expiry of Temporary 
the decennial period in the Conquered Provinces and 
Bundlekund, a settlement was made for five years, 1223 to / n d  C o n q u e r .  

1227 (1815-16 to 1820-21), and extended9 for a furthered Province* 
similar period— 1228 to 1232 (1820-21 to 1825-26). A  mrfkkuud. 
considerable amount of information had been obtained in 
making these settlements, and during the period of their 
operation the Collectors had acquired a further and most 
valuable knowledge of their districts. No systematic plan 
had, however, been laid down for conducting the operations 
necessary to adjust the questions preliminary to a permanent 
settlement, and at the end of 1818 almost nothing had been 
done towards fulfilling the promises continually held out for 
thirteen years.1 The Board of Commissioners had express
ed their doubts as to the accuracy of the materials upon 
which the settlement of C awn pore (1220 to 1224) had been 
made ; and notwithstanding that the land fit for cultivation, 
but uncultivated, was generally less than one-fifth, the 
Government resolved, and the Court of Directors confirmed 
the resolution, that the settlement should not be made 
permanent. The same principle was followed with respect 
to Bareilly, Shahjahanpore and other districts. The second 
of the quinquennial periods of settlement of the Ceded 
Provinces was now drawing to a close, and it became neces
sary to provide for making a new settlement, as the settle-

9 See Regulation IX  of 1S18.
' The Board of Commissioners in their Report of the 27U1 October 1818 

strongly advocated that the benefits of a permanent settlement be no longer 
withheld from the Ceded and Conquered Provinces ; but they did not suggest 
any tangible mode of obtaining the information which the Court of Directors 
required as preliminary to their sanction. They considered a minute profes
sional survey not to be feasible, owing to the length of time required for its 
completion, the data for this conclusion being derived from the performances 
of a Lieutenant Gerard, who had been appointed surveyor under the Board 
and employed in Deyra Dun. They therefore recommended that the Collectors 
should ascertain cursorily the comparative state of the improvement of the 
villages, and that all villages should be declared permanently assessed, in 
which the Collector, on this cursory survey, should be of opinion that the 
reclaimable land not in cultivation did not bear a greater proportion than 
one-fourth to the cultivated land.
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ment already made was not to be perpetual in any of* the 
M r, Holt districts; In this state of affairs Mr. Holt Mackenzie, the 
flintt”2'6* Secretary to the Board of Commissioners, wrote his very 
Wig. ’ able ‘' Memorandum regarding the past settlements o f the 

Ceded and Conquered Provinces with heads of a plan fo r the 
Permanent Settlement o f those Provinces?* which, it was at 
once acknowledged, suggested an apparently practical plan 
of proceeding. Effect was finally given to his suggestions 

I'Tff'lfrlS ky Regulation V II of 1822, which declared the principles 
* according to which the settlement of the land revenue in 
the Ceded and Conquered Provinces, including Cuttack, 
Puttaspore and its Dependencies, was to be thereafter 
made.3 In order to allow time for operations under the 
Regulation, the settlements of the Ceded Provinces and 
of Cuttack, which were about to expire, were continued in 
force for a further period of five years :* and, two years 
afterwards, the settlement of the Conquered Provinces 
and of Bundlekund, which was then on the point of expiring, 
was extended for a further similar period.0 In 1826 it was 
found necessary to extend the settlement of the Ceded 
Provinces for a further period of five years— to the end 
of 1229 (1831-32)—(‘ until a careful revision of the settle
ment can be completed”— and this was accordingly done 
by section 2, Regulation 11 of 1826.

s Dated 1st July 1819.
8 See Title and Preamble.
4 Clauses 1 and 2 of section 2, This carried the settlement down to the 

end of 1234(1826-27).
* By section 2 of Regulation IX of 1824.



i

CH A PTER  XXV.

Landholding\ and the Relation of Landlord and Tenant in 
India— The Zemindars and Raiyats from 1822 to 
1859 A - D -

§ 358. The different policy pursued in dealing with, the 
Ceded and Conquered Provinces and the increasing evi
dence that a mistake had been made in Bengal produced 
the effect of rendering the Court of Directors anxious to 
obtain clear and detailed information about the rights of 
all those interested in the land of the later acquired pro
vinces. We accordingly find them writing as follows on The Direc- 
the 15th January 1819 8 “ We do not clearly understand require 
whether, in speaking of resident raiyats, you do or do not formation ns 

contemplate only the khudkasht raiyats? who have a per- th<‘ » 
manent hereditary interest in the soil; and whether, in it jZ Z T m  
adverting to ‘ those lands upon which no resident raiyats ,̂e I-'iwl m 
are established,’ you do or do not intend all lands culti- t i l  Cot 
vated by paikasht or migratory raiyats, whose tenure is tfaered Pro
temporary.” ...................“ Does this permanent hereditary
interest in the soil constitute the only distinction between 
the khudkasht and paikasht raiyat ? Or, if that be not the 
only distinction, are the payments to be made by the pai- what are the 
kasht, equally with that of the khudkasht, to be regulated respective
according to the custom of the pargana?" v f hn°A

tXTI s <5 ..........................Khudkasht
• • • • Whatever may be the distinction between <*nd Puifwsht 

them as to their rights, it is clear that, in every respect, the luuJutli" 
two classes of raiyats are equally entitled to the protection

* I Revenue Selections, p. 351 and following pages, 
kven in ib ii) what constituted a, khudkasht raiyat was not very well 

understood see ante, page $66. Paikasht raiyats were not properly termed 
migratory.
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of Government; and we observe that you concur with us 
Failure of in the opinion, that however well intended for this purpose 
P7 r T f  our Regulations under the Permanent Settlement have not 
Regulations been effectual to it.” . . . . “ Although the zemindars
t" protect the w;th whom the Permanent Settlement was made are, in 

the Regulations respecting that arrangement, declared to 
be “ the actual proprietors of the soil,” although their 
zeinindhrics are called landed estates, and all other holders 
of land are denominated their under-tenants ; and 
although, as we shall have occasion more particularly to 
observe in the course of this dispatch, t:h.e use of these 
terms, which has ever since continued current, has in prac
tice contributed, with other causes, to perplex the subject 
of landed tenures, and thereby to impair, and in many 

The JDirec- cases to destroy, the rights of individuals, yet it is clear 
construe Me that the rights which were actually conferred upon the 
intention o f  zemindars, or which were actually recognized to exist in 
'nent’s e t tk -  that class by the enactments of the Permanent Settlement, 
ment, were not intended to trench upon the rights which were

possessed by the ra iy a ts8
§ 359. After referring to the minutes and dispatches, 

which led up to the Permanent Settlement, they continue 
thus :— “ Such having been the sentiments of Lord Corn
wallis and the ruling authorities in England, and such 
having been the acts of the Local Government on the first 
introduction of the Permanent Settlement, the question 
naturally occurs, whence it has arisen” (to use your own 

And desire words), “ that our institutions are so imperfectly calculated 
to know why to afford the raiyats in practice that protection to which, 
walnoteffec- on every ground, the}' are so fully entitled ; so that it too 
tuuted. often happens that the quantum of rent which they pay is 

regulated neither by specific engagements, nor by the 
established rates of the parganas or other local divisions

8 If this were the true intention, then in India as in Ireland (see ante pages 
298, 323) law and fact were directly opposed. But there is sometimes a fatal 
difference between the intention, which was in the mind of the law-maker, and 
the intention really expressed by the language which he has selected for his 
purpose.
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in which they reside, but by the arbitrary will of the 
zemindars,” After referring to what Mr. Cornish wrote in 
1814* they proceed as follows :—“Mr. Coiebrooke asserts, 
from his own experience, that disputes between zemindars 
and raiyats in the Lower Provinces were less frequent 
and more easily determined anterior to 1793 than they 
now are and he further states “ that the provisions con
tained in the general Regulations for the Permanent 
Settlement, designed for the protection of the raiyats or 
tenants, are rendered wholly nugatory 1; ” and that “ the 
Courts of Justice, for want of definite information respect
ing their rights, are unable effectually to support them.
* I am disposed, therefore,’ he adds, 1 to recommend that, 
late as it now is, measures should be taken for the re- ^  refer 
establishment of fixed rates as nearly conformable to the io the ^ 
anciently-established ones as may be yet practicable to "
regulate distinctly and definitely the relative rights of the and others «•*
landlord and tenantry’” ...........................................“ Mr
Sisson, in his letter on the relative state of landlord and lationt t d  

tenant in Rungpore, describes the ‘ arbitrary oppression p™ ^ J he 
under which the cultivator of the soil groans as having at 
length attained a height so alarming as to have become 
by far the most extensively injurious of all the evils under 
which that district labours ; ’ and expresses an apprehen
sion, ‘that until, by a steady adherence to the most deci
sive and vigorous measures, the bulk of the community 
shall have been restored from their present state of abject 
wretchedness to the full enjoyment of their legitimate 
rights, it will be in vain to expect solid and substantial 
improvement,’ The sentiments of many other of the local 
authorities employed in the internal administration of 
the country, whose reports are now before us, are equally 
strong upon this subject.”

Sj 360. Referring to the Minute of the 2rst September 
18x5, written by the Marquis of blastings, when Lord

3 Ante, page 588. 1 See ante, page 593.
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Moira, and to which allusion has already been made/ the 
Directors say :— “ The Marquis of Hastings describes the 

lifiference to situation of the village zemindarf to be such as to call 
account given loudly for the support of some legislative provision, 
a cq u it of ‘ This,’ observes his Lordship, 'is  a question which has 
Hustings not merely reference to the Upper Provinces ’ (of which 
,AJmra°'<l he had previously been speaking); ‘ for, within the circle 

of the Perpetual Settlement, the situation of this unfor
tunate class is yet more desperate. In Bard wan, in 
Bahai, in Cawnpore, and indeed wherever there may 
have existed extensive landed property at the mercy of 
individuals, whether in farm or Jagir, in taluk or in zemin
dar l  of the higher class, complaints of the village zemin
dars have crowded in upon me without number; and I 
had only the mortification of finding, that the existing 
system, established by the Legislature, left me without 
the means of pointing out to the complainants any mode 
in which they might hope to obtain redress.’ ‘ In all 
these tenures, from what I could observe, the class of 
village proprietors appeared to be in a train of annihila
tion ; and unless a remedy is speedily applied, the class 
will soon be extinct. Indeed, I fear that any remedy 
that could be proposed would even now come too late 

hi Bengal to be of any effect in the several estates of Bengal; for 
iiiiij lteme/h/ ple pcencc 0f twenty years, which has been left to the
too Late after  . - m i  i t  . 1
tu'enty year*' zemindars of that province, will have given them me 
Licence nl- p0wer, and they have never wanted the inclination, to 
‘zcrnwhir  extinguish the rights of this class, so that no remnants of 

them will soon be discoverable. ”
§ 361. “ His Lordship adds:— ‘ It is well known (and 

even if it were questionable, the practice of the provinces 
which have lately fallen under our dominion would set 
the doubt at rest), that the cultivating zemindars were, 
by a custom more ancient than all law, entitled to a cer-

! I Revenue Selections, p. 425.
3 It must be remembered that the Village Zemindars here spoken of were 

cultivating peasant proprietors, not owners of estates and receivers of rents 
like the Bengal Zemindars.--See ante, page 512, note,
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tain share of the produce of their lands, and that the rest, Cultivators 
whether collected by pargana-zemindars or by the Officers 
of Government, was collected as the hack of the Sircar’ ,,/ //,e p,v. 
(right or due of Government). The paramount impor- dme. 
tance, on every ground of justice and expediency, as con
nected with the welfare and prosperity of the British 
Empire in India, of adopting all practicable means for 
ascertaining and protecting the rights of the raiyats, has, Importance 
in our former correspondence, been made the topic of fre- nighu o f  

quent and serious representation ; nor can it be otherwise the Raiyats 
than most satisfactory to us to find that the members of 
your Government, and those acting under its authority in 
the internal administration of the country, are now so 
earnestly occupied in the furtherance of this most important 
and essential work.” . . . . “ We fully subscribe to the 
truth of Mr. Sisson’s declaration, that 1 the faith of the 
State is to the full as solemnly pledged to uphold the 
cultivator of the soil in the unmolested enjoyment of his 
long-established rights, as it is to maintain the zemindar 
in the possession of his estate, or to abstain from increas
ing the public revenue permanently assessed upon him.’ ”

§ 362. On the 18th December 1820, Mr. Stuart in a 
Minute,4 in which he argued against a permanent settle
ment of the Ceded and Conquered Provinces, while he 
observed that in the condition and relation of the inferior 
classes connected with the lands in Bengal, including the 
great body of the cultivators of the soil, the system of the ,, „
Permanent Settlement intended to effect no direct change, in i82o nr- 
yet proceeded to observe as follows :— “ It has been SutJl fk'dnst 
objected to the system, that the rights and interests Settlement o f  

of those classes were sacrificed to the zemindars. That the Ceded 
the practical tendency of the system was injurious to 
the inferior classes of the agricultural community, I fear, vivee*.

* III Revenue Selections, p. 219.
5 This will be conceded by all who have studied the subject. The mischief 

was done by not defining the rights of the cultivators, and by placing them in 
every way at a disadvantage in maintaining these rights and resisting aggres
sion.



cannot be denied. Doubtless the native institutions, on 
which the maintenance of their rights chiefly depended, 
had been deeply impaired at the period of the Perpe
tual Settlement; but it is also clear, that it was not 
a studied purpose of the authors of that great measure 
to consummate their ruin. Lord Cornwallis and his ad
visers unhappily in my humble conception, regarded the 
native revenue institution8 merely as means of inquisi
tion into the profits of the lands, and they hastened to 
abolish them from the apprehension that, while they were 
preserved by the Government, the Zemindars would 
never feel proper confidence in its pledge to abstain from 
further demands upon the land The condition
of the inferior classes of the agricultural community under 
the operation of the system is the most difficult part of 
the subject upon which to form an opinion. That from 
the time the British Government assumed the administra
tion of the revenue down to the period of the Perpetual 
Settlement, this class was subjected to grievous and 
oppressive exaction, appears to have been a prevailing 
belief. In the review of the system, I have shown that 
no efficient practical measures were adopted to. settle and 
maintain their rights ; they were committed to the pro
tection of the Courts, and I believe it is the general 
apprehension that that protection has not been effectual.
In what degree they may have derived the benefit which 
Lord Cornwallis predicted from the improved circum
stances of their superiors, is a point on which my informa
tion does not enable me to pronounce. That, generally 
speaking, they are subject to great oppression, [ fear, 
continues still to be the prevalent opinion ; but the im
perfectness of our information must be confessed.” He 
then observed that the Permanent Settlement in the *

* The institutions here referred to were the accounts and records kept 
by the Kantmgots and gatwaris, as to which see ante pages 592-3. As to 
their idea that the Zemindars would have no confidence in our pledges, if 
we appeared to be entering into scrutinies of their collections from the 
raiyats, see ante pages 468-469, note.
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Lower Provinces was an assignment for ever of the dues 
of the Government in favour of the chief revenue-engagers, 
and such a measure obviously opposed a perpetual bar 
against the Government extending to the inferior classes 
of the agricultural community any relief from the burden Such a Set- 

of ‘ their present payments ’— that, if there were any force ^
in this consideration, the Government might by the sfacZe to the 

adoption of a permanent settlement for the Ceded and 
Conquered Provinces, forego for ever very noble means o f  the Culti- 

of promoting the welfare of the most numerous and most °f iho 
meritorious body of its subjects.1 * * * * * 7

§ 363. In 1818 the Indian Government writing8 to the 
Court of Directors referred to a Report from the Board of 
Commissioners in Bahar and Benares, in which they had 
entered at considerable length into a discussion on the 
difficulties which must attend all attempts to fix the rates 
payable by the raiyats, and the evils which would in their 
judgment result from their success. “ Being doubtful,” said 
the Commissioners in this Report, “ whether we fully under
stand those parts of your orders, which direct the distribu
tion of pattas in all future settlements of landed estates, 
we take the liberty of requesting your further commands Board of 
on the subject. The doubt which has arisen in our ttXir 
minds is, whether your orders refer to the form only, or and Benares 
both to the form and rates of such pattas. If the former un {
only, we cannot anticipate any difficulty in executing your inexpediency 
orders; but if, as we are more inclined to believe, your °J 
commands refer to the latter, their real execution appears 
to us so arduous and difficult,9 and their operation, as they

1 There can he no doubt that the Permanent Settlement interposed an
obstacle, but it did not oppose a bar to promoting the welfare of the cultiva
tors. Mr. Stuart was, however, considering the question whether any
limit of the Government demand or, as he termed it, a sacrifice of the fiscal
interests of the State, would be more beneficially made in favour of the great
body of the agricultural community in preference to the higher classes
connected with the land.— I ll  Revenue Selections, p. 221.

8 See III Revenue Selections, p. 437.
* The Commissioners were quite right in their view of the difficulty of the 

problem to be solved— the same problem which arose for solution in Ireland.
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may affect the permanent interests of both Government 
and the public, so questionable that we trust we shall stand 
excused in adverting both to the obstacles which we 
apprehend would interpose to counteract such an under
taking, and to the evils which would be likely to flow 
from it were it to be effected.” Referring to this passage 
in the Report of the Commissioners and to the letter of 
the Government of Bengal, the Court of Directors wrote 
to that Government as follows1 on the 9th May 1821:—  
“ The purport of this document you correctly describe 
in the following words : ‘ The doctrine which it is the
chief object of the Report in question to support is that 
the prosperity of the country will best be obtained by the 
annulment of all the prescriptive rights possessed by the 
resident raiyatsl This is the more remarkable on the 
part of these Commissioners, as in the third paragraph of 
that very Report of theirs they say : ‘ It is almost super-

'l'hf nirec- fluous to observe that in the discussions prior to the decen- 
torf nial settlement, it was allowed that the raiyats had vested
Vth May rights in the lands, and the Revenue authorities were
18iI- especially enjoined to secure them in them.’ The annul

ment of all those rights, therefore, is, or would be, the 
most extensive act of confiscation that ever was perpe
trated in any country. This is a subject of imrnense 
importance, and we are happy to see that you have not 
passed it over lightly.”

§ 364. “ This doctrine, viz,, ‘ that the prosperity of 
the country would best be attained by the annulment of 
the prescriptive rights possessed by the resident raiyats, 
might,’ you observed, ‘ be consolatory under past failures;’ 
but you at the same time expressed the persuasion you 
entertained, ‘ both of its unsoundness in point of general

Assume that the landlords have a property in the land, and that the tenants 
or any class of tenants cannot be evicted so long as they pa; their rent 
(which is really an interest equivalent to property in another form), how is the 
rent to be adjusted, how are the profits to be shared, how are the boundaries 
of the two interests to be defined ?

1 III Revenue Selections, p. 438.
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policy, and of the injustice of acting upon it, even though 
better founded : ’ and you added, ‘ we are abundantly 
sensible, that the task of ascertaining and securing the 
rights of the inferior classes of the agricultural population 
is one of the utmost difficulty, nor can we be confident of 
success when all preceding Governments have failed. Still, 
however, we hope that the obstacles which have hitherto 
opposed the endeavours of Government in favor of that, 
interesting class of our subjects may be overcome by firm 
and persevering exertion.9 With these sentiments, it 
appears to us surprising that you should, in any case, 
great or small, while you remain in so much professed 
ignorance of what is proper for you to do, precipitate that 
irrevocable settlement, which, for aught you know, may The Direc- 
hereafter preclude you from the very means essential to tor* see ™al.

r  1 r 1 1  a * ermauefit
your end. We need not inform you that we have perused Settlement 
the Report of the Commissioners and your reply to it m,jy tlft an

. , . „, , , . , ■ . obstacle to
with peculiar attention— the latter document, we are secv,ing ike 
happy to add, with no ordinary satisfaction, on account eight* oj 
both of the sentiments which it expresses and the ability '"in J" lljats' 
with which it is drawn. The Report of the Commission
ers divides itself into two parts. In the first, they main
tain the proposition that the rights of the raiyats, though 
expressly acknowledged at the time of forming the Perma
nent Settlement with the zemindars, are now abrogated 
in all the provinces subject to that settlement, and that 
this has been the necessary effect of Regulations which 
have been passed by your Government since that settle
ment was made. In the second they endeavour to prove 
that it would not be good, but extensively mischievous, to 
fix the rates payable by the r&iyats."

§ 365. “ In regard to the first of these affirmations,
it does not appear to us that your proposition contra
dicts it. What you maintain is, that Government never 
intended to abrogate those rights, and that the reserva
tion contained in Regulation I of 1793 leaves it entirely 
open to Government to adopt any such measures as 
may appear necessary for maintaining and protecting
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them. This is unquestionably true; but so also, prac
tically at least, is what is said by the Commissioners. 
The construction which the Commissioners apply to the 
Regulation V  of 1812 is that it left no rights2 to the

* Regulation V  of 1812 was understood by the zemindars and farmers as 
authorizing them to consider the raiyats, on the expiration of their leases, 
.as tenants-at-will, and consequently led them to demand enhanced rents. 
They, in fact, regarded the provision in sections 9 and 10 (ante, p. 614), as to 
service of notice of enhancement, not as limiting, but as recognizing and 
extending, their right of enhancement, and proceeded to serve notices whole
sale. The mischief was probably aggravated by a Construction of the Sadr 
Diwdnl Adalat, that the general principles of these sections, "  although 
professedly enacted for the guidance of persons purchasing lands sold for 
arrears of revenue, appeared to be applicable to all cases where no written 
engagements existed.” It is due, however, to the Court to say that in the 
ame Construction they approved of the view taken by the Judge o f Rung- 

pore, that the landlord had not the power of exacting in the first instance by 
distraint or summary process the enhanced rent claimed in the notice, the 
raiyat being merely left the option of resigning the land or continuing to hold 
it subject to the enhanced rent, until he could prove the injustice of the 
demand by a regular suit— and that it was necessary for the landlord (whether 
prosecuting summarily for enhanced rent, or defending suits instituted by 
raiyats, who had released their property, giving security to contest the 
demand) tc> show that the amount demanded in the enhancement notice was 
conformable to thefargana rates and the actual extent of land. It may be 
well to inform (be inexpert reader that a Construction was an opinion delivered 
by the Sadr Idiwant Adalat upon a moot point of law, not arising in. a case 
judicially before the Court, but submitted by some Subordinate Judicial 
Officer, who desired to have the law explained to him. This informal mode 
of legislation was afterwards objected to by Government, and the Sadr 
Diwani Adalat had to drop the practice.

It may be important to mention in this context that it was provided in 1819 
(by section 18 of Regulation V U I  amending section 15 of Regulation VII 
of 1799) that when an arrear of rent was adjudged by the Court upon a sum
mary investigation to be due from a tenant holding a lease, farm or other 
limited interest between the proprietor and the actual cultivator, the proprietor 
was at liberty (clause- 4) of his own authority to cancel such lease, farm or 
other such interest, not being a taluk, which would be sold to realize the 
arrear ; but (clause 5) the power of attaching and cancelling the tenant’s 
interest was declared not to extend to khudkasht raiyats or other resident 
cultivators of the soil. If an arrear was adjudged by the Court to be due 
from them, and the amount were not immediately paid into Court, the plaintiff 
was to be authorized by the Court to make such rienr arrangements as he might 

judge proper fo r  the future management of the lands. In 1849, the following 
explanation was given to these provisions in the North-Western Provinces 
“  In the case of a person possessing any lease, farm or other limited interest



raiyMs j  and this, it appears, to us, is admitted by your- The Diree-
sel ves. 1 The rules,’ you say, ‘ contained in Regulation V *>'•* "? w
of 1812, afford, it may be feared, a very insufficient 7%/^'
remedy for the defects of former enactments, and those had bum

especially by which the direct interference of the officers
of Government in settling the form of the pattas to be manently

granted and received by the zemindars and miyats is
superseded, and the zemindars and their tenants left to that this

settle the terms on which the latter are to hold their ''‘ 'suit had
, ■ 1 n°t oeen

lands, have, it may be feared, been frequently mtsunder- intended, 

stood.’ But though we must agree with the Commis
sioners, that where the zemindar is left to settle as. he 
pleases with the raiyat, all rights in the land on the part of 
the raiyat are actually and for the time extinguished ; yet 
we do most fully agree with you, that Government did 
not, by that enactment, bind itself to sacrifice for ever the 
rights of that numerous and valuable class of its subjects, 
or even to abstain from retracing that very step, if it 
should find, upon consideration and experience, that it was 
a false one. This enactment was no part or condition of 
the Permanent Settlement; it is, therefore, revocable, and 
ought not to be maintained, if found to be inconsistent 
with that protection of the raiyats in their rights, and 
from those arbitrary exactions, which did form, in principle 
at least, a part of the Permanent Settlement, and is the 
foundation, as it were, on which your revenue and judicial 
system professed to be built.”

intermediate between the plaintiff and the actual cultivator, the plaintiff on 
obtaining a decree in a summary suit ‘ shall be at liberty to cancel the lease 
of his own authority.’ In lire case, however, of ‘ a khudkasht raiyat or 
other actual cultivator of the1 soil, the plaintiff shall he authorized by the 
Court to m ate such new arrangements as he may judge proper for the future 
management of the lands in question, if the amount adjudged to be due shall 
not be immediately paid into Court.’ The way in which this distinction is 
stated shows that some greater indulgence is designed in the latter case than in 
the former, and that on the Court is devolved the duty of securing this indul
gence to the defendant. This indulgence may fairly he held to be the oppor
tunity of paying up the sum adjudged within a reasonable time on demand 
subsequent to adjudication.” — Letter to Secretary, Sadr Board o f Revenue,

N. IV. P ., dated \th January 1849— Thomason’s Dispatches, Vo). I, p, 492,
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§ 366. “The second proposition of the Commissioners, 
that to fix  the rates of the raiyats would be exceedingly 
mischievous, is founded on the assumption, that to give 
the raiyats more than the bare and miserable subsistence 
allowed them by the zemindars, would not make them 
more happy ; but, as they are indolent and improvident, 
would only render them less productive ; and that, happily 

Question o f  for the country, the profit left by the permanent assess- 
Ih^o/lient®ent on ^ e  land ‘ had not exclusively centered with the 
payable by raiyat, which it must chiefly have done had the original 
ike lluiynts. intentions of its authors been enforced.’ It is assumed 

that the zemindar, on the other hand, is a man of a very 
provident disposition; and ‘ by allowing him,’ they say,
‘ to derive a fair profit by enhanced rents, a strong excite
ment would be given to the extension of the cultivation. 
Capital would be employed in the mode most conducive 
to augment the wealth of the country, while the advan
tages attendant on industry would be more generally 
promoted : new channels of abundance and riches would 
be opened.’ All this magnificent promise, you may ob
serve, is founded on the two suppositions, that the zemin
dars in India are a provident productive class, and that 

No reason- the raiyats are the reverse; and on no better foundation 
t/iut‘ze~ t îan ('°  Messrs, Rocke and Waring place the conclu- 

miudars are, sion, that all the prescriptive rights of the raiyats ought to 
are n o T ’Jal!< annu^ed. We desire to record our satisfaction at the 
vident and° following part of your reply. ‘ The Vice-President in 
productive. Council is little disposed to believe that any rules will be 

required to guard against the extension of too great 
advantages to the raiyats: still less can he for a moment 
admit the position, that the native of India, by a strange 
perversity of nature, requires the stimulus of misery to 
goad him to exertion, and that he must for ever remain 
insensible to the benefits, however great and manifest, 
which industry holds out to him. The influence o f such 
an opinion must extend far beyond the question now 
under discussion, and would, in fact, destroy all hopes of 
the moral improvement of the people. It appears, how-

1



ever, to the Vice-President in Council altogether at vari
ance with the acknowledged principles of human nature.
In point of fact, too, the experiment has never been 
tried. On the contrary, it may be much more justly 
said, that the characteristic indolence and imprudence of 
the Indian peasantry are the necessary results of the Miserable 
circumstances of their situation ; and it would be unrea- 
sonable to expect the efforts of industry or the cares of admitted—  

prudence from persons who cannot but feel that the laws 
are insufficient to protect them in the enjoyment of the 
fruits of the one, and still more to secure them the more 
distant advantages of the other.’3 You had, indeed, 
express and decisive experience to which it lay with you 
to appeal. There is scarcely any fact to which there is 
more frequent testimony in your records than the impro
vidence and prodigality which characterize the zemindars'.''

§ 367. “ With respect to the actual situation of the
raiyats in the permanently settled territories, you justly 
observe that ‘ the records of Government contain numer
ous representations of the oppressed and miserable con
dition to which they have in many cases been reduced.’
The inference made by the Commissioners, that because it 
is very difficult to protect the rights of the raiyats, there
fore, the rights of the raiyats should be annulled, you have 
answered with great propriety. ‘ That obstacles,’ you 
say, 1 will be opposed by the zemindars to any measures But not t:U 
calculated to protect the raiyats from their oppressions, ,f,
appears extremely probable. These obstacles, however, Protection
the Vice-President in Council would hope, may be over- had jailed.

, . . , .th e ir  Rights
come by firm and persevering exertion on the part of should be
the officers of Government; and though it is, undoubt- annulled. 

edly, in every respect desirable that the work of reform 
should be gradual, we can scarcely anticipate, from the 
causes noticed in your letter, inconveniences at all com
mensurate with those which have been so long expe
rienced from the indefinite state in which the rights of *

* The same observation has often been made as to the Irish peasantry.

U 2
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the inferior classes of the agricultural population have 
hitherto been left. The Vice-President in Council can
not at the same time but feel, that so long as the rights 
of that class shall remain unprotected, the British Gov
ernment must be considered to have fidfdled very im
perfectly the obligations which it owes to its subjects. 
A  great part of the stress of that argument of the 
Commissioners which is drawn from the assumed in
utility of attempting to protect the raiyats, rests, we 
perceive, upon the point of fixing, that is, rendering 
perpetual the rates of the raiyats. This argument, insuffi
cient as it is, applies to you only, who on this occasion 
prescribed the Permanent Settlement, not to us, who, so 
long as we remain without the means of knowing how to 
protect the rights of the several classes of the people, 
should on that account alone desire that all irrevocable 
settlements may be avoided. We have, in our former dis
patches, directed that no such settlements be formed in the 
Ceded and Conquered Provinces without. our previous 
sanction ; and we now direct that you consider those 
instructions also applicable to all cases, in which you may 
not be precluded by the Permanent Settlement. We are 
certainly most desirous, not only to see the raiyats duly 
protected in their rights, but also to see them thrive and 
prosper; for upon this more than upon anything else 
depends the welfare and improvement of the country ; 

the Italy a ta but we cannot discover the necessity of fixing in perpe- 
marj be »e- tu|ty the rates payable for the land in their occupation, or 
fiZigyiwiv' in other words, of limiting for ever the amount of revenue 
/{■ ■ ute/or derivable by the State from the land, which in an Indian 

country constitutes the grand source of public supply, 
from whence to administer to the necessary wants and 
exigencies of the public service.” * *

* In para. 41 of Revenue Letter to Bengal, dated 6th January 1S1S, the 
Directors, while postponing the permanent settlement of the Ceded and Con
quered Provinces, had said “  We certainly do not wish to revive the doctrine 
of the Sovereign in India being proprietor of the soil, either da facto or de 
ju re; but we deem it necessary to be extremely cautious in foreclosing one

m )| <sl
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In a dispatch of the following year,5 the Gov
ernment of India writing to the Directors said :— “ In 
the Ceded and Conquered Provinces, our separate dispatches 
relative to the settlement will show that we design, as far 
as practicable, to adjust, through the agency of the Col- Rights and 

lectors, the rights and interests of every raiyat in every *"^**^7 ^ 
village as it may be settled, and specifically to define the hi the Ceded

rights of the zemindars with reference to the m ufassiland ~ (peered Pro-
jamabandi* so made. The existence of the Permanent oiuee-: to be

Settlement in the Lower Provinces does not, in our judg- wfasted. 

ment, oppose any legal bar to the adoption of a similar 
course there, if we can command a sufficiency of fit. instru
ments, and the scheme be generally deemed expedient; for 
Government, in limiting its demand, specifically reserved the 
option of such an interference : and if the zemindars have 
themselves failed to assess their raiyats and to issue pattas 
on equitable terms as provided, such an interference would 
require no other justification than the proof that it could 
be expediently exercised. As soon, therefore, as the Re
gulation relative to the settlement of the Ceded and Con
quered Provinces is published, we purpose consulting the 
Revenue Board on the expediency of enacting such rules 
as may enable the Revenue Authorities in the Lower 
Provinces, under proper restrictions, to make a mufassil A similar 

settlement with the cultivators of estates held subject to a j
fixed jama, or free of assessment on behalf of the sadr j „ r plc 
malguzars or lakhirajdars. The subject, however, is so lower Pro- 
difficult and important, and the magnitude of the work to 
be performed is so strongly in contrast with the extent of 
the machinery we can apply to its accomplishment, that 
vve must entreat your indulgence, if we shall appear unne
cessarily to postpone our final determination. ’

§ 369. In reply to this the Directors wrote in 1824 : 7—

of the principal sources of revenue now open to us in the precarious expecta
tion that other sources equally productive may afterwards be discovered.”

5 Dated 1st August 1822— III Revenue Selections, 441.
8 Rent Roll showing the land held and the rent payable by each Raiyat.
’ III  Revalue Selections, 448. It may here be mentioned that various 

schemes for the registration of tenures and rights and interests in land
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W ^ d i  “ We perceive with you the magnitude and difficu^PJ^fj 
t|ie task ; and the step you have taken of ‘ recording the

w e re  s u g g e s te d  fr o m  tim e  to  t im e  in  o rd e r  to  r e p la c e  th e  v a lu a b le  in fo r m 

a tio n  th a t w a s  lo s t  b y  th e  a b o l it io n  o f  t h e  o ff ic e s  o f  th e  kanungoes 
a n d  pativaries. O n e  o f  th e s e  s c h e m e s  is re fe r r e d  to  a b o v e , b u t  it  c a m e  

t o  n o th in g . M r. I I .  C o le b r o o k e  r e c o m m e n d e d  th e  re s to ra tio n  o f  th ese  

o ffices, a n d  fr o m  1 8 1 6  to  18 2 0  a tte m p ts  w e r e  m a d e  to  r e v iv e  th e m , 

w h ic h , th o u g h  su c c e ss fu l to  so m e  e x te n t  in  B a h d r , n e v e r  su c c e e d e d  in  B e n g a l  

P r o p e r . I n  1 8 1 8 , th e  G o v e r n m e n t  o f  I n d ia  w r o t e  t o  th e  D ir e c t o r s  a s  

f o l l o w s :— “  I t  a p p e a r s  to  n s to  b e  a n  o b je c t  o f  t h e  h ig h e s t  im p o rta n c e  to  o b ta in  

a n d  p re s e rv e  a n  a c c u r a te  r e g is te r  o f  e x is t in g  t e n u r e s , a n d  o f  a l l  t r a n s fe r s  a n d  

d iv is io n s  o f  la n d e d  p r o p e rty  ; a n d  th e  a tta in m e n t o f  t h is  o b je c t  s h a l l  o c c u p y  

o u r  a n x io u s  a tte n t io n . W e  a r e  n o t , h o w e v e r , y e t  p re p a re d  to  in d ic a t e  a n y  

sp e c ific  s c h e m e  o f  m ea su re s  to  b e  a d o p te d  fo r  th a t p u r p o s e . ”  — Revenue Letter 
from  Bengal o f n th  Ju ly  1 8 1 8 — I I I  Revenue Selections, 55. T h e  fo l lo w 

in g  p a ssa g e  fr o m  a  le tte r  o f  t h e  D ir e c to r s  w il l  g i v e  s o m e  id e a  o f  t h e  d iff ic u l

tie s  1o  b e  c o n t e n d e d 'w it h  “  T h e  n e c e ss ity  o f  s o m e  m ea su re  fo r  r e fo r m in g  

th e  b u sin ess  o f  re g is tr a t io n  in  t h e  se v e r a l C o l le c t o r s h ip  seem s f ir s t  to  h a v e  

a ttr a c te d  y o u r  a tte n tio n  u p o n  r e c e ip t  o f  a  le tte r  fr o m  th e  B o a rd  o f  R e v e n u e ,  

d a te d  1 8 th  M a r c h  1 8 1 7 , tr a n s m itt in g  a c o m m u n ic a t io n  fro m  th e  A c t i n g  C o l 

le c to r  in  th e  Twenty fo u r Parganas, d a te d  t h e  3 7 th  F e b r u a r y  p r e c e d in g .

« T h a t  th e  R e c o r d  O ff ic e s , ’  s a y s  th a t  g e n tle m a n , * th r o u g h o u t  th e  c o u n t r y  a re  

in  a  m o st la m e n ta b le  s ta te  o f  ir r e g u la r ity , f r e q u e n t ly  n o th in g  m o r e  th a n  a  

vast collection o f forgeries, w h ic h  se r v e  as a  n e v e r - fa d in g  fu n d  o f  e m o lu m e n t  

to  th e  R e c o r d - k e e p e r s  a n d  t h e  r e s t  o f th e  n a t iv e  amlah in  th e ir  c o n f id e n c e , 

m u st b e  to o  w e l l  k n o w n  to  th e  B o a r d  to  re q u ire  a n y  e n la r g in g  o n . ’ O f  th e  

p a rt ic u la rs  w h ic h  h e  a d d u c e s  in  su p p o rt o f  th is  g e n e r a l  r e p r e s e n ta t io n , w e  

s h a ll re p e a t  o n ly  o n e , w h ic h  is  o f  p e c u lia r  im p o r t a n c e . ‘  1̂  a m  c o n fid e n t, 

h e  sa y s , ‘ t h a t  in  e v e r y  d is tr ic t  c o llu s io n , m o re  o r  less, e x is ts  b e t w e e n  th e  

zemindars a n d  th e  n a tiv e  R e c o r d - k e e p e r s . ’ W e  tr u s t  th a t  y o u r  a t t e n t io n  h a s  

b e en  d ire c te d  to  th e  p r o o f  th u s  a ffo rd e d  o f th e  d if f ic u lt y  w h ic h  w i l l  b e  fo u n d  

in  p r e v e n tin g , n o t  o n ly  b e tw e e n  th e  zem in d ars a n d  patwaries, b u t a ls o  b e tw e e n  

th e  zemindars a n d  kanungoes, s u c h  a  s ta te  o f  c o llu s io n  as w o u ld  f r u s ta te  a l l  

< *,, e x p e c ta t io n s  fro m  th a t c la s s  o f  fu n c tio n a r ie s . I n  th is  r e p r e s e n ta t io n  o f  

th  . s ta te o f  t h e  R e c o r d  O ffic e s , w e  fin d  th a t a ll a u th o r it ie s  c o n c u r. W e  d e s ire  

to  r e c a ll  y o u r  a tte n tio n  to  t h e  o p in io n  e x p r e s s e d  in  th e  fo l lo w in g  p a s s a g e  o f  

y o u r le tte r  d a t e d  1 7 th  J u ly  i 8 l 8 - - ‘ I t  a p p ea rs to  us to  b e  a n  o b je c t  o f  th e  

h ig h e s t  im p o r ta n c e  to  o b ta in  a n d  p re s e r v e  a n  a c c u r a t e  re g is te r  o f  e x is t in g  

te n u res , a n d  o f  a l l  tra n sfe rs  a n d  d iv is io n s  o f  la n d e d  p r o p e rty . I t  g iv e s  us 

g re a t  p le a s u r e  t o  re p e a t w h a t  y o u  a d d  im m e d ia te ly  a fte r , 1 a n d  th e  a t t a in m e n t  

o f  th e  o b je c t  s h a l l  ‘o c c u p y  o u r  a n x io u s  a tte n t io n .’ I t  c a n n o t fa il , h o w e v e r ,  to  

fill us w ith  r e g r e t  th a t a d u ty  s o  s im p le  an d  o f  s o  m u c h  im p o r ta n c e  sh o u ld  

for so g r e a t  a  le n g th  o f  t im e  h a v e  b e e n  u tte r ly  n e g le c t e d .  T h e  c a u s e  o f  th e  

d is g ra c e fu l s t a te  o f  th e  b u s in e s s  o f  re g is tr a tio n  is ,  b y  th e  B o a r d  o f  C o m m is 

sio n ers a n d  b y  th e  C o m m is s io n e r s  in  B a h ir  a n d  B e n a re s , a s c r ib e d  a lm o st 

w h o lly  to  t h e  n e g lig e n c e  a n d  in c a p a c it y  o f th e  C o l le c t o r s .”  —  Revenue Letter to 
Bengal o f 2 nd May 1 8 2 1 , I I I  Revenue Selections, 5 5 .

*
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result, of judicial decisions with reference to the mahals 
and villages to which they apply,’ is important as far as

I it reaches ; that is, provided those decisions are formed 
upon the proper principle, and not according to that prac
tical application, the mischievous consequences of which 
are spoken of in the preceding paragraph. A s there is no 
doubt, that it is only after an inquiry as complete as a 
judicial inquiry ought to be, that rights ought to be recorded 
as definitely ascertained, it remains for you to consider by 
what means such inquiry can be made, with the greatest 
despatch, Into the numerous cases which will present them
selves for determination. It is in the highest degree The Diree- 

important, that your design of adjusting the rights and f^ t aWtove 
interests of the raiyats in the villages as perfectly in the Rights and 

Lower as in the Upper Provinces should be carried into 
effect. The doubts which we have already expressed with in the Lower 

respect to the sufficiency of the Collector’s agency will 
receive from you a due degree of attention. The complaint adjusted, 
you make with respect to the limited extent of the machin
ery which you can apply is of serious importance. You 
certainly do not estimate too highly the danger of perform
ing such inquiries precipitately, and without due security 
for this being sufficiently exact, and from your assurance 
* that the matter will continue to command your most 
anxious attention,’ we feel confident that no unnecessary 
delay will be incurred. If the great cause of delay is the 
inadequate extent of the agency you can employ, it is 
important to consider by what means it may be practicable 
to enlarge it. W e shall have the greatest satisfaction in 
receiving the result of your deliberation upon this subject, 
and shall be ready most zealously to co-operate with you 
for the speedy accomplishment of so desirable an end.
Should you succeed in securing to the raiyats those rights, 
which it was assuredly the intention of the Permanent 
Settlement arrangements to preserve and maintain ; and 
should you, in all cases where the nature and extent of 
those rights cannot be now satisfactorily ascertained and 
fixed, provide such a limit to the demand upon the raiyats.
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as fully to leave to them the cultivators’ profits under leases 
of considerable length, we should hope that the interests 
of that great body of the agricultural community may be 
satisfactorily secured.”

§ 370. The excellent intentions expressed by the Court 
of Directors and the Government of India in this corres
pondence were unfortunately not effectuated, so far as 

Intention.« regarded the ra iy a ts  of the permanently settled Lower
to the Raiyats Provinces ; and while this correspondence was being carried 
in the Lower, on, fresh legislation to the injury of the cultivators of the 

îneffectual- s°h took place in connection with the rights of purchasers 
ed. of estates at revenue sales. A  Regulation was passed in

1822 to modify and explain the law relating to the sale of 
land for arrears of revenue. The preamble of this enact- 

Frexh Legist ment8 recited that the then  existing Regulations on this 
Detriment o f  subject were defective, inasmuch as they did not specify the 
the Raiyats. conditions which were to be held necessary to the validity of 

such sales, nor define with sufficient precision and accuracy 
the nature of the interest and title conveyed to persons pur
chasing estates so sold; and that various doubts had accord
ingly arisen on both these questions, which it appeared 
necessary and proper to remove. It was therefore provided9 
that the act of. sale transfers to the purchaser all the pro
perty and privileges, which the engaging party possessed 
and exercised at the time of settlement, free from any 
accidents or incumbrances that might subsequently have 

Deri,.ration been imposed, or have supervened thereupon, such as sale, 
o f  the effect gift, or other transfer, mortgage, marriage settlement, or 
<lt'eat-sofUr other assignment or the like; and that, as the property 
Revenue' and privileges aforesaid were perpetually hypothecated to 

Government for the revenue, no claim of right founded on 
any act of the original engager or his representative, or 
on any plea impeaching the title by which the said engager 
may have held, shall be allowed to impugn the right of 
the Revenue Authorities to make the sale, or to bar or
affect the title and interest conveyed to the purchaser by

__ ____________ _ _____________  i

!

» Regulation Xt of 1S22. ’ .Section 29.
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me sale. In pursuance of this principle, it was enacted1 Tenure* and 

that all tenures which had originated with the defaulter or upre.«meiits ̂  ̂
his predecessors, being representatives or assignees of the w,v/aA/« by' 
original engager; as well as all agreements with raiyats Sale. 

or the like, settled or credited by the first engager or his 
representatives subsequently to the settlement; as well as 
all tenures which the first engager was under the condi
tions of his settlement competent to set aside, alter or 
renew— were liable to be avoided and annulled by the 
purchaser of the estate or mahal at the sale for arrears due 
on account of it, subject only to such conditions of re
newal as attached to the tenure at the time of settlement.
From the operation of this rule were excepted bond fide Exceptions 
leases of ground for the erection of dwelling-houses, or ation q ld h is  

buildings, or for offices therefor, or for gardens, tanks, rule. 

canals, watercourses, or the like purposes, which leases or 
engagements were to continue in force and effect so long 
as the land was duly appropriated to these purposes and 
the stipulated rent paid.

8 371. It was further enacted3 that these rules or any 
other rules contained in the then existing Regulations, by Expi,mulion 
which persons were declared competent, under certain o f  this rule 

restrictions, to annul engagements contracted between for- 
mer proprietors and their under-tenants, and in certain K adlm i 

cases- to enhance the rent payable by such tenants, should Emyats. 

not be construed to entitle the purchasers of land at public 
sales to disturb the possession of any village zemindar, 
pattidar, mufassil talukdar, or other person having an here
ditary transferable property in the land or in the rents 
thereof, not being one of the proprietors party to the 
engagement of settlement or his representative— nor was 
the rule to be construed to authorize a purchaser to eject a 
khudkasht kadlmi raiyat or resident and hereditary culti
vator having a prescriptive right of occupancy— nor was a 
purchaser to demand a higher rate of rent from an under
tenant of either of these descriptions than was receivable

1 ( 1 ) 1  J , IQT
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1 Section 30. 2 Section 32.



by the former malguzar, saving and except in cases in which 
such under-tenants had held their land under engagements 
stipulating for a lower rate of rent than would have been 
justly demandable for the land, in consequence of abate
ments having been granted by the former inalguzars from 
the old established rates by special favour, or for a consider
ation, or the lik e ; or in cases in which it might be proved 
that according to the custom of the pargana, inauza, or 
other local division, such under-tenants were liable to be 
called upon for any new assessment or other demand not 
interdicted by the Regulations of Government. It was 
declared3 that persons purchasing at public sales, who were 
desirous of enhancing the rents of their under-tenants, 
were still to be required, in the absence of specific engage
ments, to serve a formal notice of their intention, as pre
scribed in section 9 of Regulation V  of 1812, but that 

Notice o f  nothing in this section was intended or was to be construed 
enhancement to affect the right of any individual possessing a transfer- 
i x / Z f t o a  able or hereditary right of occupancy to contest the just- 
of Hi-gnia- ness of the demand so made, and to pay his rent as before 
uv>V0f until the contrary was decided %  a competent Court of 

Justice: nor in any respect to annul or diminish the title 
of the raiyats to hold their land subject to the payment of 
fixed rents, or rents determinable by fixed rates according 

These Trovi- to the law and usage of the country. With respect to 
are _ these last provisions, it is to be observed that they do 

VfiheTm— not create exceptions to the general rule contained in the 
iti> not create preceding provisions, but construe and explain the then 
an exception. exjspng. jaw> assuming that the raiyats always had the 

rights referred to. Two descriptions of under-tenants are 
spoken of, viz.— (1) village zemindars, pattldars, mufassil 
talukdars or other persons having an hereditary transfer
able property in the land, or in the rents thereof; and 

Who were (2) khudkasht kadhni raiyats, or resident and hereditary 
Khudkasht cultivators having a prescriptive right o f occupancy. The 
JRniij(itt term “ khudkasht kadhni raiyat" is not defined in the

(«(S I (fiT
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Regulation further than by the words which above accom
pany i t : but it was construed to mean khudkasht raiyats 
who had been in possession of their lands for more than 
twelve years before the decennial settlement.4 Mr. Justice 
Trevor said that the use of this term in the Regulation 
of 1822 “ to designate the cultivators, who would not be 
liable to eviction on a sale for arrears of revenue, gave 
rise to the doctrine that khudkasht raiyats, who had their 
origin subsequent to the settlement, were liable to eviction; 
though, if not evicted, they could only be cal led upon to pay 
rents determined according to the law and usage of the 
country— and also that the possession of all raiyats, whose 
title commenced subsequent to the settlement, was simply 
a permissive one, that is, one retained with the consent 
of the landlord."5 The establishment of this principle 
as the law of the land practically left the zemindars free 
to enhance the rents of all but a small class of raiyats 
up to any point that competition would raise them: 
because, although the provisions of the Regulation applied 
directly to those estates only which had fallen into arrears 
of revenue and had in consequence been sold, the principle 
once established was extended by the power of the 
zemindars to other estates also. Quite apart from their 
power, the raising of rents in one place tended to create 
a higher prevailing rate, which could by the law be im
posed upon the tenants of estates, which had not been 
the subject of a revenue sale. Moreover, these tenants 
well knew that, if they resisted, the zemindar would 
accomplish his purpose by allowing the estate to fall 
into arrears and be sold, purchasing it in the name of a 
relation6 or dependent.

- See B. L. R . ,  Sup. Vol., F . K ,  2 15 .

5 B. L. R „ Sup. Vol., F. B., 219— where a case from the Sadr Diwani 
Decisions for 1856, pp. 617 to 628, is quoted. This was a case of sale under 
Reg. X I of 1822.

6 In their Dispatch of the 15th January 1819, the Court of Directors said
“  It too often happens that the q u a n tu m  of rent which the raiyats pay is 
regulated ueither by specific engagements, nor by the established rates of the 
parganas or other local divisions in which they reside, but by the arbitrary
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§ 372. This Regulation of 1822 remained in force 
for nineteen years, namely, until 1841, when it was repealed 

Enlargement by Act X II of that year, apparently without any saving 
of the powers Qf plc rights acquired under the Regulation by purchas- 
t r  atCSaL  ers, who had not exercised them before the repeal. This 
fur arrears Act enacted1 that the purchaser of an estate sold foi 

the recovery of arrears of revenue due on account of the 
‘lotion in same, in the permanently settled districts of Bengal,
18il- Bahar, Orissa and Benares, should acquire the estate

free from all incumbrances imposed upon it alter the 
time of settlement, and should be entitled, alter notice 
given under section 10 of Regulation V  of 1S12, to en
hance at discretion (anything in the existing Regulations 
to the contrary notwithstanding) the rents of all under
tenures in the said estate, and to eject all tenants thereof 
with the following exceptions:— (i)- tenures which were 
held as istemrciri or mukcirrari at a fixed rent more than 
twelve years before the Permanent Settlement : (2)
tenures existing at the time of the Decennial Settlement 
and not proved to be liable to increase of assessment on 
the grounds stated in . section 51 of Regulation V III 
of 1793: $3) lands held, by khudkasht or kadiml raiyats 
having rights of occupancy at fixed rents or at rents 
assessable according to fixed rules9 under the Regulations 
in force; (4) lands held under bond fide leases at fair 
rents, temporary or perpetual, for the erection of dwelling- 
houses or manufactories, or for mines, gardens, tanks, 
canals, places of worship, burying-grounds, clearing of 
ju n g le ,  or like beneficial purposes, such lands continuing 
to be used for the purposes specified in the leases1 :

will of the u m in d a r s ......................The documents here enumerated un
equivocally confirm the truth of all the information of which we were pre
viously possessed respecting the absolute subjection of the cultivators of the 
soil to the discretion of the umindars

7 Section 27.
8 These had been protected by section 49 of Regulation VIII of 1793.
• Mr. Colebrooke’s rule, for e xample, which was not repealed until 1859.
1 This class had been protected from the beginning— see section 8 of Regu

lation X LIV of 1793-



'■ (?) farms granted in good faith at fair rents and for
specified areas by a former proprietor for terms not ex
ceeding twenty years, under written leases registered 
within a month from their date. The power to enhance 
at discretion the rents of all tenants other than those 
falling within these five exceptions, given by this Act to 
purchasers at sales, afforded them the amplest power of 
exacting rack-rents from the raiyats. We have no statis
tics showing the exact extent to which these powers were 
exercised, but there can be little doubt that no feeling of 
moderation on the part of purchasers restrained them from 
using to the utmost the facilities which the Legislature had 
placed at their disposal for exacting the highest rent that 
could be wrung from the cultivators. Like the purchasers 
at the sales under the Incumbered Estates’ Act in Ireland, 
they bought estates as a speculative investment, and ex
pected to make the most of their bargain.2 3

§ 373. Act XII of .1841 was repealed by Act I of 1845, Act I  o f  

which, however, re-enacted the above provisions verbatim. I845'
Tin’s latter Act remained in. force fourteen years, until it was 
repealed in 1859. Section 37 of Act X I of 1859 (which was 
passed five days after A ct X) enacts that the purchaser of an [rl „ f  
entire estate in the permanently settled districts of Bengal, 1859. H>s- 
Bahar and Orissa, sold under the A ct for the recovery of t"rui'on to

a  the ruiyats of
arrears due on account of the same, shall acquire the some portion

estate free from all incumbrances, which may have been which
, . . . . .  r . , , Acts X I I  o f

imposed upon it after the time of settlement, and shall be 1841 and I of
entitled to avoid and annul all under-tenures and forthwith i84;5 ^'d 
to eject all under-tenants with the following exceptions :—  U'U‘l
(1) istemrari or mukarrciri tenures held at a fixed rent from 
the time o f3 the Permanent Settlement : (2) tenures exist
ing at the time of settlement, but not held at a fixed rent, 
provided that the rents of such tenures shall be liable to

2 See ante, pages 2S5-86, They were generally money-lenders, anti success
ful legal practitioners.

3 Words in italics substituted for “  more than twelve years before ”  in Acts 
XII of 1841 and I of 1845.
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enhancement under any law for the time being in force : 
(3) talukdarl and other similar tenures created since the 
time of settlement and held immediately of the proprietors 
of estates and farms for terms of years so held, when such 
tenures and farms have been, duly registered under the 
provisions of this A ct: (4) leases of lands whereon dwell
ing-houses, manufactories or other permanent buildings 
have been erected, or whereon gardens, plantations, tanks, 
wells, canals, places of worship or burning or burying- 
grounds have been made or whereon mines have been 
sunk: but the rent of these lands can be enhanced under 
the law for the time being in force if they can be shown to 
have been held at what was originally an unfair rent, and 
if they have riot been held at a fixed rent, equal to the rent 

Proviso— o f good arable land, for a term exceeding twelve years.
Provided always that nothing in this section contained 

jiaij/atspro- shall be construed to entitle any such purchaser to eject 
tfn\amnTb, any raiyat having a right of occupancy at a fixed rent or 
aiaion-pur at a rent assessable according to fixed rules1 under the 
ck«ser,and |aws jn force( or fQ enhance the rent of any such miyat
fk,meement at otherwise than in the manner prescribed by such laws, or 
d is c r e t io n  -  otherwise than the former proprietor, irrespectively of all 

engagements made since the time of settlement, may have 
been entitled to do.6 In order to understand fully the 
above provisions of Act X I of i859> they must be lead 

d with Act X of 1859. In this way, for example, the  ̂omis- 
XI of 1859 sion of khudkasht kadiml raiyats from the exceptions in 
to be r e a d  tjpi3 gale Law comes to be explained when we find A ct X 
together. protecting au tenants who have held their land at rates

* T h is  p r o te c te d  fr o m  e je c tm e n t. T h e y  w o u ld  a ls o  b e  p ro te c te d  from 
e n h a n c e m e n t, i f  s h o w n  to  b e  e n t it le d  to  th e  b e n e f it  o f  th e  tw e n ty  y e a r s ’ 

p r e s u m p tio n  o f  A c t  X .
5 T h e s e  a re  n o w  to  b e  fou n d  in  A c t  X  o f  1859, w h ic h  r e p e a le d  M r . C o le -  

b r o o k e ’s ru le  a n d  t h e  o th e r  ru les c o n ta in e d  in  th e  R e g u la t io n s .

6 T h e  la st p o r tio n  o f  th e  se n te n c e  c o m m e n c in g  ‘  o r  o th e r w is e  ’ w a s  p r o 

b a b ly  in te n d e d  to  m e e t  th e  ca se  o f  d e p e n d e n t  ta lu k s  o r  o th e r  te n u res  in t e r 

m e d ia te  b e tw e e n  th e  zemindars a n d  raiyats— a  case n o t  p r o v id e d  fo r  b y  A c t  X  

of 1859.
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not changed since the Permanent Settlement, and assisting 
the proof of such rights by the twenty years' presumption.

§ 374. From the account which has just been given of 
the Revenue Sale Laws, it will appear that the legislation 
by which the Government thought necessary to support the 
zemindars from 1799 to 1859 with the view of enabling 
them to realize their rents and so discharge the Govern- T h e  R e v e n u e  

ment revenue, placed them in a position of abnormal 
superiority detrimental to the rights and interests of the Z e m in d a r s  a  

raiyats. The insecurity of tenure, the mischievous power 
of annoyance, interference and extortion, which these laws d e tr im e n ta l  

have given to the auction-purchaser have been fatal obsta- 
cles to agricultural improvement, and have proved at once 
the source and the instrument of oppression and wrong.7 
Sir H. Ricketts thus described in 1850 what took place 
upon the sale of an estate :— “ Affrays and litigation can
not but ensue. There must always in every case be years of 
enmity between the new landlord and his tenantry. There 
being no record of the protected,8 he assumes that none are 
protected, while the tenants set up groundless claims to 
protection, oftentimes supported by the late zemindar.
.................. I can imagine no condition more pitiable than
that of the inhabitants of a zemindarl transferred by sale

’ A m p le  e vid en ce  on this point, in clu d in g the testim on y o f tw o g en tlem en , 

w h o  afterw ards h e ld  the office o f  L ieu ten an t-G o vern o r o f  B en gal, S ir F .

H a llid a y  and S ir J . P . G rant, w ill b e  found in  certa in  papers o f 1833 reg a rd 
in g  the Consequences to Under-tenares of the Sale of an Estate for Arrears of 
Revenue. In  18 15  M r. H . C o le b ro o k e , w ith  resp ect to  the exten t o f th is ev il, 

w ro te  thus :— “ W h e n  it is reco llected  how  large a  p roportion  o f the lan ds o f 

B e n g a l ch an ged  m asters in  a few  fo llo w in g  years, it w ill be easily  c o n ce ive d  

h o w  prodig iously  num erous m ust h ave  been  the ca ses, in w hich en gag em en ts 
betw een  lan dlord  and  tenant w ere  annulled  by sale  for arrears d u e b y  the 

landlord  to G o v e rn m e n t.” — I Revenue Selections, 379. T h e  D irecto rs took  

the sam e v iew — see ante, page 558. A t  a later p e rio d , h ow ever, reven u e sales 

becam e less freq u en t. T h e  threat o f  a llo w in g  th e  estate  to  be sold  for arrears 

o f  revenue w a s one w e ll understood  b y  those, w h o  h ad  anyth in g to  lo se  b y  

such a sa le , a n d  w a s  often as effectu al as the con seq uen ces o f a very  sa le .

? T h e  law  con tain ed  no provision for com p ellin g th e  d efau ltin g  p ro p rie to r 

to  m ake o v er h is  papers to the purchaser, w ho thus h ad  to start a b so lu te ly  in 
th e  dark.
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Hi >\ H; Hie- for arrears. Though the purchaser may be a man of good 
]iti*ojeitheP' character> his a?ent may be a tyrant. All the tenures of 
consequences all classes are open to revision. Each inhabitant can see
tf 'a ite o e n u e  befo re  h im  o n ly  th e  fe e m br of P ^ das  9 and amtns,1 salami2 
Safe. to the new owner, weary journeying to the sadr station and

at last re-adjustment of his rent— ': re-adjustment o f his 
rent ‘—we can talk of it and write of it with indifference, 
but to the tenants of an estate a sale is as the spring of a 
wild beast into the fold, as the bursting of a shell in the 
square. It is the disturbance of all they had supposed 
stable. The consequence must be a recasting of their lot 
in life, with the odds greatly against them.”

§ 375. There were Courts of Justice, no doubt, in which, 
according to the theory of our system, the raiyats might 
prove their rights, if they had any, and might obtain redress 
for violations of the law and damages for acts of wrong ; 
but litigation is a form of remedy difficult to the poor and 

The Courts ’£norant> and in no country more difficult than in India. 
of Justice'’ The law was all on the side, not of the. raiyats, but of their 
lolfford'rc- landlord’ who> besides this superiority and the superiority of 
dress!' wealth and power, could, moreover, legally compel the 

attendance before them of any raiyat suspected of an 
intention to complain before the authorities, or any other 
raiyat, who might give evidence on behalf of a complainant; 
and what attendance at the Zemindar’s Rent-Office meant 
in days when Magistrates and their Courts were few and far 
between, and the police were limited in number and ineffi
cient and corrupt, was too well known to the unfortunates 
who were sent for.8 The law of distraint had been amended 
on paper, but under cover of the power which it conferred, 
the same wrongs continued to be perpetrated. In 1832 the

9 T h e  m essengers sen t to  co m p e l the atten d an ce o f  th e  raiyats.
1 W h o  m a d e  the m easurem ent o f  the lands h e ld  b y  the tenants.

9 A present given out of respect, a fine on the grant or renewal of a lease.
9 1  he R e p o r ts  o f  th e  Police Administration a n d  o f  the Administration of 

Criminal Justice afford su p era b u n d an t p r o o f o f  th e  a b o ve  sta tem en ts. T h e  

P olice  a b o v e  spoken o f  w e re  th e  hurkandazes in th e  p ay o f G o v ern m en t. 

E very  v illa g e  h ad  also its  chaukidar, w atch m a n  o r  p olicem a n , p a id  b y  the 

zemindar, an d  therefore a m e n a b le  to his w ishes.



' safnfe account was given as in 1811 of the dealing of the 
zemindars with their raiyats, and it was again urged that 
the only efficient remedy was an authoritative adjustment 
of their mutual rights. “ If the rights and interests of the 
agriculturists,” wrote a Civilian, “ had been previously ascer
tained, and means taken for their maintenance by the 
summary enforcement of a penalty at the instance of a 
public prosecutor, the practical adoption of the principle 
of limiting the demands of the.State would have realized 
many of the advantages held out by the theory, But it is 
easy to legislate in the closet; and in the formation of the 
Revenue Code, the adoption of the principles of English 
common law interposed an almost insuperable barrier to 
the participation by the raiyats of any of the benefits 
which it was undoubtedly the intention of the legislator 
to extend to them by leaving them to seek redress by a 
civil action for any injuries or infractions of the Regula
tions, or for encroachments on their vested rights and 
ancient privileges, which they might experience at the 
hands of the newly created landed aristocracy. The 
prosecution of a suit at law involves the expenditure of 
money and time, neither of which could well be spared by 
the agriculturists, while the latitude of appeal allowed by 
the Civil Code enabled the richer party to protract the 
ultimate' decision of the case to an almost indefinite 
period— in fact, to refer the cultivators to the Courts at 
law for a remedy against the zemindar was tantamount to 
a denial of justice.” *

§ 376. The same writer gives the following account of 
the law for the recovery of rent and its operation.® “ To 
enable the proprietors to fulfil their engagements with the 
Government, it was likewise deemed expedient to vest 
them with certain extra-judicial powers of great extent 
over their under-farmers and tenants (for the raiyats under 
the operation of the Code can be considered in no other 
light than as tenants-at-will), by which they were author-

' C(W \
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A Civilian'* iz.ecl to attach their crop, and all personal property (tools 
A c c o u n t o f  anc[ materials of manufacture, cattle, seed-corn, and imple- 
’o f  I'he’ln T  ments of husbandry excepted), without reference to the 
f o r  the H e- Courts of law, and to cause the same to be sold by the 
lientiniCA* ‘ kazi’ or other person appointed for the purpose in liqui

dation of the arrears. It was supposed that no undue or 
improper exercise of those powers would be resorted to, in 
consequence of the severity of the penalties provided ; but 
as these penalties c >uld be enforced only on proof being 
given in a judicial Court, an injured raiyai with neither 
time or money to spare is ill able to bear the expense 
of both, which the institution of a suit and the necessary 
attendance involve ; the chances of impunity are very much 
in favour of the oppressor, and those chances are enhanced 
by the denunciation of punishment for unfounded com
plaints, while the Code itself opposed an almost insuperable 
obstacle to the production of proof by rendering it difficult, 
if not impossible, for the raiyat to summon the zemindarl 
amlah to substantiate his plaint. On the other hand, the 
severity of the penalties for resistance of attachment, and 
for the removal, or fraudulent transfer, of the property, 
with intent to evade it, together with the certainty of their 
being enforced by summary process, rendered opposition 
hopeless. The raiyats were subsequently subjected to 
further severities, and were rendered liable to personal 
arrest and imprisonment before trial, and in default of bail, 
by summary process for arrears— their doors to be forced 
by the police, and their houses entered in search of chs- 
trainable property. In the event of their being endamaged 
by the decision passed after the issue of summary process, 
they could obtain redress only by instituting a civil action, 
the expense and delays attendant on which (arising out 
of the latitude of appeals, in a great measure) opposed 
obstacles which to a poor man may be viewed as insur
mountable. If a sale of the proprietor’s estate, in satis
faction of arrears of revenue, took place, the sale cancelled 
all previous obligations between him and the raiyats, and 
the zemindars took frequent advantage of this claim by
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ifercmg- a sale, solely to enable them to repurchase under 
a fictitious name, and to raise the rents fixed under former 
Stipulations at a lower rate.”

§ 377. In October 1853, Mr. Welby Jackson wrote as 
follows :— “ The state of the law for the decision of suits 
between landlord and tenant requires alteration. Every 
one concurs, in condemning it, and declares that Regula
tions V II of 1799 and V  of 1812 are mere instruments of 
oppression in the hands of the landlords. By the help of 
these instruments a zemindar by simply stating an untruth Mr Welby 
can either consign a man to prison, or sell off his property 
by distress as a preliminary, without any previous enquiry 1850. 
into the validity of his claim by a Court or public officer.
This power is not only in the hands of the zemindars, but 
also in the hands of their agents, gomashtas, petty farmers—  
in fact, of any one who pleases to assert falsely, whether in 
part or entirely, that a cultivator is in balance of rent due 
to him. How totally regardless the Bengalis are of speak
ing the truth, and how perfectly ready they are to make 
use of any fraudulent trick to serve their purposes, is too 
notorious to need mention. Fraud and falsehood from the 
highest to the lowest are the rule in Bengal, and, when 
successful, are not in the least disreputable. It may easily 
be inferred what a terrible engine of oppression these laws 
form in such hands. It may be said the raiyats have a 
remedy in giving security and bringing their suit to remove 
the attachment of their goods, or prevent the incarceration 
of their persons ; but what a difficult, almost impossible, 
matter it is for a poor man to find security ; and further, 
it must be security to the satisfaction of the amin or the 
nazir, both of whom are probably bribed by the more 
powerful party to reject it if tendered ; and, again, the 
party arrested must go under arrest to the Sadr station, 
sometimes from 50 to 100 miles off, before his tender of 
security can be considered, leaving his wife and children 
starving in his absence ; and after reaching the Sadr station, 
he is of course distant from the assistance of all, who might 
be disposed to be his security. The fact is, security cannot
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. x f f f f '  be given by a poor man ; and the remedy assigned him 
by the law, the preliminary of which is security for the 
amount claimed, is useless. The result is, that his pro
perty and his person are completely in the hands of his 
landlord, Again, though the raiyat might in very gross 
cases be able to give security, he seldom has the opportu
nity. If the object is oppression, and the claim a false one, 
the zemindar who issues the notice of claim, either himself 
or through the Collector's nasir, takes good care that it 
shall not be served, but a return of service is made without. 
True, he is liable to punishment for this on suit, but it 
is impossible to prove it against him. so that, in effect 
he acts with perfect impunity. These legal remedies are 
available only in the hands of the rich ; the poor are with
out the means of profiting by them. Such must be the 
case where the zemindar acts spontaneously on his own 
legal responsibility, and the raiyat is left to enforce that 
responsibility by process of law. There is but one remedy, 
that the zemindar shall no longer be allowed to be judge 
in his own case, subject merely to unreal and ineffective 
restrictions. No raiyat or other persons should be liable 
to be imprisoned, or to have his goods sold by distraint, 
without some previous enquiry by an impartial person into 
the validity o f the claim against him. The enquiry, too, 
must not be formal, but fair and real. It is too much the 
practice in Bengal, even for the Courts of Justice, to say :—
‘ The witnesses say so and so ; I have no reason to disbelieve 
them,’ when it is well known that the witnesses can be pur
chased for a few annas a piece ; and that, unless there is 
something more than their assertion to establish a fact, 
no one is convinced of the truth of it. I would urge that 
the previous inquiry should be careful and effective, as well 
as speedy, that a poor labouring man, whose daily bread 
depends upon his daily labour, may not be starved into 
compliance by legal delays. It is scarcely to be conceived 
how enormous is the extent of tyranny and oppression 
carried on under the present law, so much so, that zemin
dars and men o f respectability have assured me that almost

lilw L 3 UIL ' ^
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all the claims enforced by those means are false. The raiyats 
so well know the power of the zemindars that, if they are 
really in balance, they never think of contesting the point.”

§ "378. As a natural consequence of the arbitrary 
power enjoyed by the zemindars and its exercise, rents 
were in many parts of the country run up to the highest 
rates,” which the cultivators could pay and retain a bare 
subsistence for themselves and their families. Mr. (after- Great Eh- 
wards Sir J. P.) Grant said m 1840 that the right to of Rente_ 
enhance according io the present value of the land did not 
differ in principle from absolute annulment of all tenure : 
and there can be little doubt that under the influence of 
English political economy the raiyats were gradually 
coming to be regarded as tenants in the English sense ; 
and the rent payable by them as susceptible of adjustment 
according to the English theory.7 We find Lord William 
Bentinck, me Governor-General, writing to the Court of 
Directors on the 26th September 1832 in the following 
terms :— “ In regard to the provinces under a perpetual 
settlement, it might be premised that rents had greatly 
risen since the year 1793, in consequence of the rise of 
prices. The question then was, who was to reap the profit 
arising from that source ? The Government had precluded 
itself from participating in the benefit. If the raiyats 
were to participate, by what standard was the demand Influence o f  

upon them to be regulated ? If it were possible to ascer- 
tain the rents paid by them in 1793, it would be unjust to u ent. 

fix those rates at the present day. In many instances, 
the increase of profit might have been created by means 
of improvements made at the exclusive expense of the 
zemindars; in many more instances the fee-simple of 
estates had been transferred, on the understanding that

a p  has been calculated that since the Permanent Settlement rents have 
been raised from 20 to 80 per cent, in Bardwan, Hughly, Murshedabad 
and Dinajpore ; 260 per cent, in Patna ; and 480 per cent, in Durbhanga.

7  s e e  o n e  o f  t h e  Rules for the Management of Government Alias Mahals, 
ante, p a g e  5 5 5  note, w h i c h  d i s t i n c t l y  e n u n c i a t e s  t h e  t h e o r y  o f  competition 

rents.
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the rents were not to suffer diminution by the act of the 
Legislature, and any attempt now to interfere between the 
landlord and tenant would be productive of infinite confu
sion, and would infallibly tend to shake the confidence 
which the people had hitherto reposed in the Government.” 

There was, “ however, no disputing the fact, that 
in 1793, the British Government disclaimed for itself and 
in favor' of the zemindars all claim to the rent of the land, 
in consideration of a fixed annual revenue, which the 
zemindars bound themselves to pay. the Regulations of 
Government provided at the same time tor the preserva
tion of all rights, prescriptive and other, of all the culti
vating classes. The raiyats were heretofore nominally 
the tenants of the State ; but they became de jure, what 
they had long been, de facto, the tenants of the zemindars, 
whose demand on them was thus acknowledged and 
legalized to the extent o f the Government share of the gross 
produce of the soil; what that share was, i. e. what propor
tion it bore to the -whole, never having been defined. But at 
the same time,” he thought, “ that, in fixing the ; revenue 
in perpetuity, the Government compromised no rights but 
its own to the increased rent which would have accrued 
naturally from increased produce, enhanced prices, and the 
reclaiming of waste lands; and that no act of the Govern
ment could be construed as legalizing a demand on the 
part of the zemindars of more than the proper land-rent, 
that is, the Government share of the gross produce ; but 
at the same time all that the cultivating classes had a 
right to demand was that the proportion which the Go-\ em
inent share should bear ro the gross produce of the 
soil should be regulated on some fixed principle, which 
might always and easily be appealed to, I he rent tealized 
by the zemindar would fluctuate, more or less, under 
such a principle , but by this fluctuation he would gain as 
often as he would lose, and the rent taken from the culti
vating tenant would not trench, as it might be feared was 
sometimes the case at present, on the very means of sub
sistence and just wages of labour!’

n  ■
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§ 379- Elsewhere Lord William Bentinck said :— “ It 
is impracticable also to fix an invariable standard of 
demand even on net produce. In another place I observed 
that a maximum however might be fixed, and that the 
relinquishment by Government of 30 or 35 per cent, of the 
estimated gross rent would seern to be sufficient under the 
most unfavourable circumstances to serve as a remunerat
ing return, and to cover all expenses and risk of collections.
By the term 1 gross rent' I explained that I meant the pro
portion of the produce or the value o f the produce remaining 
after defraying the wages of labour and profits of stock." . .
“ I shall, in this place, briefly state my notion of the nature 
of the Government assessment. I consider that next to View o f  
the general term Revenue, the word 1  ax is the most appro- 
priate designation for the Government demand. It is 
levied, where there are acknowledged landowners, on the 
rent \ and, where there is no middleman between the 
Government and the actual cultivator, it is levied directly 
on the produce of the soil, after deducting the wages of 
labor and profits o f stock as well as a certain proprietary 
allowance, where the cultivator and owner of the soil may 
be one and the same individual. In neither case, however, 
ought the demand of Government to be proportioned to 
the value of the products grown. In the one case, the 
assumption of such a standard would directly discourage 
the cultivation of the richer articles; and in the other 
case, it would be the interest of the landowner to prevent 
the cultivation of such products in anticipation of a settle
ment, when the tax would be increased in the proportion 
to the estimate formed according to such a standard of 
the resources.”8

§ 3S0. In a dispatch of the 22nd February 1827 the 
Government of Bengal ascribed “ the alleged inadequacy 
of the Civil Tribunals in the Lower Provinces to meet the 
demands upon them, to the precipitation with which the 
Permanent Settlement was carried into effect without- *

* Minute by the Governor-General, dated Simla, the 26th September 1832,
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previously defining the relative rights and interests of 

Comi«failed the zemindars and other landholders and the various 
to protect in- c/ass/>i of the cultivating population." To the same effect 
'llfiafbe- the Select Committee of 1831-32 said “ The causes of 
<•«><•«; ’ titer- this failure may be ascribed in a great degree to the 
W  'noflZL error of assuming at the time of making the Permanent 
defined hj Settlement that the rights of all parties claiming an 
co'idil. 'vot be interest in the land were sufficiently established by usage 
proved by to enable the Courts to protect indiv idual rights ; and 
evidence of gtyj more to the measure which declared the zemindar
U ft&gt* *

to be the hereditary owner of the soil, whereas it is 
contended that he was originally, with few exceptions, 
the mere hereditary steward, representative, or officer of 
the Government, and his undeniable hereditary property 
in the land-revenue was totally distinct from property 
in the land itself. Whilst, however, the amount of revenue 
payable by the zemindar to the Government became 
fixed, no efficient measures appear to have been taken to 
define or limit the demand of the zemindar upon the 
raiyats, who possessed an hereditary right of occupancy, 
on condition of either cultivating the land, or finding 
tenants to do so.” Speaking of the encroachments of 
the Lords of the Manor upon the common lands in Eng
land, M. De Laveleye says:— “ In 1845, Lord Lincoln 
could assert in Parliament, without contradiction, that, 
in nineteen cases out of twenty, the House had disregarded 
the rights of the peasants, not from any feeling of 
antagonism, but from sheer ignorance. The country 
people could not produce before the Committee, which 
discussed the laws, any proof of rights reposing merely 
on custom, nor could they pay Counsel to defend them.
. . . The Legislature ignored the' existence of rights 
derived from the ancient Mark organization. It allowed 
the Lord of the Manor’s eminent domain ; and thought, 
with Economists, that the common lands should be surren
dered to the more productive efforts of individual activity. 
In the middle ages and the Sixteenth Century the copy- 
holders had been despoiled of their property, because

M f  w . (ct
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their title of occupation was deposited in the records of 
the Manor, against the usurpation of which they had to 
defend themselves.”" So in the Lower Provinces of Bengal 
those raiyats who had rights lost them, because they were 
too poor and too ignorant of our forms of procedure and 
rules of evidence to produce proof of usage ; and the only 
records of their title by occupation was in the offices of 
the pahvaries who were abolished, and of the zemindars, 
who withheld them.

0 Primitive Property, p. 257.
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CH A PTER  XXVI.

Landholding, and the Relation of Landlord and Tenant in 
India— Some Account o f the Settlement of the North- 
Western Provinces.

§ 381. I now resume the account of the settlement 
of the Ceded and Conquered Provinces.1 The Court of

1 It may be convenient to notice here the settlement history of Cuttack, 
which though territorially a part of the Lower Provinces is connected, 
so far as this history is concerned, with the Upper Provinces. This 
province was ceded to the East India Company, as we have seen, in 
January 1S04 ; and it was then placed under the management of two Commis
sioners, who took immediate steps for securing the rights of the landholders 
in the Mogutbandi lands, which by established usage were considered respon
sible for the revenue assessed thereupon and were held subject to this usage.
On the 15th September 1804, a Proclamation was issued to the effect that a 
settlement would first be made for a period of one year (1212); that, at the 
end of 1212, a settlement would be made for three years (1213-14-15) at a 
jama formed upon a just and moderate consideration of the receipts of 1212 
and former years : that, at the expiry of this triennial period, a further settle
ment would be made for a period of four years at a jama obtained by adding 
to the annual rent of the preceding term two-thirds of the net increase of any 
one year of such term : that, at the expiry of this quartennial period, a further 
settlement would be made for a period of three years at a jama obtained by 
adding to the annual rent of the preceding term three-fourths of the net 
increase of any one year of such term : and that, at the expiration of these 
four settlements including a period of eleven years (*.<t. to end of 1222), a 
permanent settlement would he concluded for such lands as were in a suffi
ciently improved state of cultivation to warrant the measure, on such terms as 
Government should deem, fa ir  and equitable. This proclamation was incor
porated in Regulation XII of 1805, which recites the measures taken by the 
Board of Commissioners and provides generally for the settlement of the 
province. The rule that the jama of the last year of the quartennial settle
ment should become perpetual was extended to Cuttack by section 6, Regu
lation X of 1807, but was again rescinded by section 2, Regulation VI of 1808, 
which Regulation enacted that, instead of a quartennial settlement, a settlement 
should be made for one year (1216), and then a fresh settlement for three years
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Directors finally resolved that it was essential to their 
judgment, on the adequacy and stability of any settle- Detailed 

merit submitted for their confirmation, not merely that 
they should have ample information respecting the general Land direct- 

nature and the resources of the districts, the extent of the ed-

(1217-18-19), and that the jama of 1219 should be fixed for ever, i f  the Court 
of Directors gave their sanction. By the same Regulation aSpecial Commission, 
was created for superintending the settlement, which, on the completion of 
this work, was abolished by Regulation IV of 1810, and the powers of the 
Commissioner transferred to the Board of Revenue. The orders of the Court 
of Directors being opposed to the perpetuity of the settlement, section 2,
Regulation X of 1812, rescinded the absolute promise of a permanent settle
ment contained in sections 5 and 6 of Regulation X of 1807 : but section 3 of 
the same Regulation declared to be in full force the rule that, at the expiration 
of 1222 a permanent settlement would be concluded for such lands as might 
he in a sufficiently improved state of cultivation to warrant the measure. The 
Board of Revenue were directed by section 5 (see supra) to submit the neces
sary report. A  further change was made by Regulation I of 1813, which 
directed a settlement for one year (1220). then a settlement for two years 
(1221-22), at the expiry of which the Board were to conform td the provisions 
of section 5, Regulation X  of 1212. The Report of the Board as to what 
lands were and were not in a state of cultivation to warrant a permanent 
settlement was not however sent in; and Regulation III of 1815, reciting 
that unavoidable delay had occurred in providing for the revision of the settle
ment, continued the existing arrangement till the end of 1223. Regulation 
VI of 1816, reciting that the information acquired by Government respecting 
the limits and produce of estates was too imperfect to aiford grounds for the 
adjustment of a perpetual assessment, declared that the existing settlement 
should remain in force for a further period of three years, i.e. to the end of 
1226. Disturbances, due in a great measure to the operation of the Sale Law, 
now took place, and a Special Commissioner was appointed by Regulation V 
of 1818, and was vested with the powers of the Board of Revenue as well as 
with judicial powers for the administration of civil and criminal justice.
Regulation X III of 1818 extended the settlement for a further period of three 
years, to the end of 1229, in order to “ afford due time to the revenue officers 
to collect the materials necessary for the formation of a settlement on proper 
principles.” The materials were not however collected, and clause 2, section 
2 of Regulation VII of 1822, extended the settlement for five years, to the 
end of 1234. Act V ’ of 1837 declared the then existing settlement in force 
until a new settlement should be completed and confirmed. The settlement 
so completed and confirmed extended to the end of 1274. Before its expiry,
Act X (B.C.) of 1867 was passed, which continued such settlement for a 
further period of thirty years, i.e. to the end of 1304. The Province of 
Cuttack (which includes the Districts of Cuttack, Puri and Balasore) has not 
therefore been as yet permanently settled, and is not likely to be so until the 
close of the present century.



land cultivated and capable of cultivation, and the qu<uity 
and value of the produce, but likewise that they should 
receive a full and particular detail of all local tenures and 
usages, of the rates of rent and the modes in which it was. 
collected and distributed, of the constitution of the village 
communities and the rights and interests of the classes 
composing them, of the character and habits of the people, 
and generally of all points relating to the internal condi
tion of the country.2 Regulation V II of 1822, the main

* M r . H o lt  M a c k e n z ie ’s  Memraitdum of the \st J u ly  18 1 9 , § 2 2 4 .  E ls e 

w h e r e  in  t h e  sa m e  M e m o r a n d u m , M r. M a c k e n z ie  r e m a rk e d  that, th e  te n d e n c y  

o f  o u r  r e v e n u e  system  h a d  b e e n  to  p a y  r a th e r  t o o  lit t le  re sp e c t t o  th e  vario u s 

te n u res  a n d  o th e r  c irc u m s ta n c e s  a tta c h in g  to  th e  V i l la g e  C o m m u n it ie s , w h ich  

m u st ( i f  p r iv a te  rig h ts  b e  h e ld  sa cre d ) lim it  th e  G o v e r n m e n t  d e m a n d — an d  he 

g a v e  ,t  a s  h is  o p in ion  th a t  t h e  a d e q u a c y  or in a d e q u a c y  o f  a n y  a sse ssm en t o f 

re v e n u e  c o u ld  not h e  d e te rm in e d  w ith o u t  a n  in q u ir y  in to  th e  te n u res , r ig h ts  an d  

p r iv ile g e s  o f  th e  c o m m u n ity  ; an d  th a t su ch  in q u ir y  w o u ld  p r o p e r ly  b e  u n ited  

w ith  th e  in v e s t ig a t io n  o f  th e  e x te n t  a n d  p r o d u c e  o f  e sta te s  b e fo re  d e c la r in g  th e  

ca ses to  w h ic h  th e  p r o v is io n s  o f  a p e rm a n e n t se ttle m e n t sh o u ld  b e  h e ld  

a p p lic a b le — §§ 2 53 , 2 5 4 , 302 an d  3 16 . I n  th e ir  R e v e n u e  L e t t e r  o f  th e -1 7 th  

M a rc h  1 8 1 5 , th e  D ir e c to r s  th e m se lv e s  h a d  s a id  “  I n  l ik e  m a n n er , it  m ig h t 

b e  a s k e d ,  w h e n  t h e  zemindars a re  n o t th e m se lv e s  th e  c u lt iv a to rs , w h a t  a re  th e  

r ig h ts  o f  th e  c u lt iv a t in g  raiyats? W h a t  p r o p o rtio n  o f  th e  g ro ss  p r o d u c e  o f  th e  

so il d o  t h e y  p a y  to  th e  zemindars ? I s  th is  fix ed  b y  c u sto m , b y  a g r e e m e n t, or 

b y  th e  d isc re tio n  o f  th e  zemindars? I s  it  p a id  in k in d , o r  c o m m u te d  in to  

m o n e y  ? I s  th e  p ro p o rtio n  th e  sa m e in  a ll s itu a tio n s , or d o c s  it  v a r y  in  d iffe re n t 

pan-anas, a n d  in  d iffe re n t s p e c ie s  o f  so il in  th e  s a m e  pargana ? C a n  a  zemindar 
le g a lly  d isp o ssess  a  r e s id e n t  raiyat, w h o  h a s re g u la r ly  p a id  th e  c u s to m a ry  re n t  

for h is  la n d , to  m a k e  w a y  for o n e  w h o  m a y  e n g a g e  to p a y  m o re  th a n  th e  

cu sto m a ry  re n t  ? I f  h e  c a n , h o w  is th e  p o w e r r e c o n c ila b le  w ith  th e  p r iv ile g e s  

w h ich  w e  a re  w a rra n te d  b y  g re a t  a u th o ritie s  in  a s c r ib in g  to th e  raiyats ? I f  - 

they c a n n o t, h o w  is tire w a n t o f  p o w e r re c o n c ila b le  w ith  th e  a b so lu te  r ig h t  o f  

p r o p e rty  in  th e  so il, w h ic h , u n d e r  a p e rm a n e n t s e ttle m e n t, w e  p ro fess to  c o n v e y  

to  th e  zemindars ? W h a t  ru le s  h a v e  b e e n  d ig e ste d  to e n fo rc e  th e  g r a n t  o f  patios, 
and th e r e b y  to  a vert th e  m a n ifo ld  e v ils  w h ic h  h a v e  re su lte d  fro m  th e  to ta l 

in e ffic ie n c y  o f  th e  R e g u la t io n s  fo r  th at p u rp o se  in  th e  L o w e r  P r o v in c e s ?  A n d  

la s tly , W h a t  m ea su res h a v e  b e e n  a d o p te d  fo r  p la c in g  th e  o ffices o f  kammgo an d  

patn'arl in  th a t  s ta te  o f  e ff ic ie n c y , w h ic h  w e  r e g a r d  a s a lto g e th e r  in d is p e n s a b le  

to th e  s e c u r ity  o f  th e  le g it im a te  r ig h ts  o f  G o v e r n m e n t, th e  zemindars, a n d  th e  

raiyats, a n d  to  th e  p r e v e n tio n  o f  th ose n u m e ro u s  and  fa ta l d iso rd e rs , w h ic h  

m ay b e  t r a c e d , in  g re a t  p a r t ,  t o  th e  d eg e n e ra c y  o r  e n tire  su p p re ssio n  o f  th o se  

offices in  th e  L o w e r  P r o v in c e s  ? ’ — I  Revenue Selections, 291. T h e  re su lt o f  

the in q u ir ie s  a s  to  th e  zemindar's p o w e r t o  e je c t  w a s  th us su m m e d  u p  in 

a le tte r d a te d  $th J a n u a ry  1819, lro m  th e B o a rd  o f  C o m m iss io n e rs  “  T h e

' eP ife > \
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principles of which were suggested by Mr. Holt Macken
zie’s Memorandum,3 was passed in order to give effect Hepnl-atum 

to this resolution. The preamble of this Regulation recites 1 8~"
it to be the wish and intention of Government that, in 
revising the then existing settlement, the efforts of the 
Revenue Officers should be chiefly directed not to any 
general and extensive enhancement of the jama, but to 
the objects of equalizing the public burthens and of ascer
taining\ settling, and recording the rights, interests, privi
leges, and properties of all persons and classes owning, occu
pying, managing, or cultivating the land, or gathering or dis
posing of its produce, or collecting or appropriating the rent 
or revenue payable on account of land or the produce of 
land, or paying or receiving any cesses, contributions or 
perquisites to or from any persons resident in, or owning, 
occupying or holding parcels of any village or mahal.
Section 9 enacted that “ it shall be the duty of Collectors 
and other officers exercising the powers of Collectors, on 
the occasion of making or revising settlement:-; of the land- 
revenue, to unite with the adjustment of the assessment and 
the investigation of the extent and produce of the lands, the 
object of ascertaining end recording the fullest possible 
information in regard to landed tenures, the rights, interests, 
and privileges of the various classes of the agricultural com
munity”— and that for this purpose their proceedings should 
embrace “ the formation of as accurate a record as possible 
of all local usages connected with landed tenures, as fu ll as 
practicable a specification of all persons enjoying the possession 
and property of the soil or vested with any heritable or irons-

reports now submitted would show that the. landholders conceive themselves 
to possess the power of ousting resident tenants, although the practical 
exercise of such power does not appear to be frequent; and we believe that, 
in estates consisting of single villages, more instances would be found of 
tenants deserting, from the inducement of lands on cheaper terms in another 
place, than of tenants dispossessed to make way for persons offering a higher 
rent. The legality of this power would be a question for the Courts to 
decide, unless Government should think proper to determine it by a legislative 
enactment.”— I l l  Revenue Selections, iyt. See also ante, page 531, note.

3 See ante, p. 644.
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ferable interest in the land or the rents of it, care being taken 
to distinguish the different modes of possession and property 
and the real nature and extent o f the interests held, more 
especially where several persons held interests tn the same 
subject-matter of different kinds or degrees!' Under these 
provisions the Settlement Officers in the North-Western 
Provinces have constructed, for every settled estate, a 
“ Record of Rights ” containing the most valuable infor
mation as to all rights in land existing in those Provinces.

g 382. No effectual progress was however made for some 
years in carrying out the inquiries contemplated by Regu
lation V II  of 1822 ; and when Lord William Bentinck 

Provision* of arrived in Calcutta, and assumed the office of Governor- 
v V laidZ-2-2 General (4th July 1828), little or nothing had been done 

n o t c a r r ie d  towards accomplishing the object with which this Regulation 
into irnrne- been passed six years before. It was said that the suc-
d M te  e f f e c t .  worl<;ng  Df the enactment would entail an amount

of labour for" which Collectors could not possibly find 
leisure amidst the press of other duties ; and that the 
detailed inquiries required by its provisions would take a 

Reasons for century for their completion. There can be no doubt that 
want of pro- the wQrk to be performed was wholly beyond the powers 
8reM’ of the agency available for its performance ; and the utter

hopelessness of bringing any portion of it to a conclusion 
deterred even the most energetic from making a beginning. 
Lord William Bentinck applied himself to the subject, 
and, after mastering its details in personal consultation1 
with the Revenue Officers, endeavoured to devise a remedy 
for the evident mischief caused by the doubt and uncer
tainty resulting from the non-fulfilment of promises so often 
repeated. The remedy devised was twofold to lessen the 
difficulty and detail of the inquiries to be made for the 
purpose of settlement; and to increase the agency avail
able for making these inquiries. This twofold remedy was 
incorporated in Regulation IX  of 1833, section 2 of which

1 During a tour of the North-Western Provinces made some two years after 
his arrival.
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repealed so much of Regulation V II of 1822 as prescribed 
that the amount of jama to be demanded from any mahal 
should be calculated on an ascertainment of the quantity Remedy 
and value of actual produce, or on a comparison between the /f̂ uhtion- 
cost of production and value of produce. The repeal of IX of 1833. 
this single provision dispensed with an enormous amount 
of work not compensated by the satisfactory nature of 
the results obtainable. The third section gave an almost 
equal amount of instant relief by repealing so much of 
Regulation V II of 1822 as prescribed that the judicial 
investigation into and decision on questions of disputed 
private claims should be conducted simultaneously with 
the ascertainment of, and determination on, the amount 
of the Government demand. Settlement Officers were 
thus enabled to give their full time and attention to the 
assessment of the land-revenue, leaving these questions of 
disputed right for subsequent decision.’ [he increase of 
agency available for settlement work was effected by 
creating the office of Deputy Collector, which was declared 
open to Natives of India of any class or religious persua
sion. Deputy Collectors were to be subordinate to the Deputy 
Collector under whom they might be placed, and w c r e f t t o t o  
required to perform all duties assigned to them by that 

' functionary, who was empowered to employ them in 
settlement duties, in the superintendence of the Government 
Khas Mahals, and generally in the transaction of any other 
part of the duties of a Collector.6

8 A  practicable task being now presented to the Thirty years'

Revenue Officers of Government as the result of these l!ie f̂orth- 
changes, settlement work was recommenced with fresh Western 
zeal, and made real progress under the auspices of Mr. Provinces. 

Robert Bird. In order to avoid the injurious conse
quences of temporary settlements of short duration, and 
to allow ample time for the collection of full materials

5 It will be remembered that the old settlements so often renewed were 
now on the point of expiring: anil the work of reassessment was therefore 
most urgent.

* See Regulation IX  of 1833.
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for future decision, it was now determined to make a set
tlement for a period of thirty years. In their dispatch’ 
on this subject, the Directors wrote t h u s W h i l s t  we 
are anxious to promote the prosperity of the Western 
Provinces by all the means which we consider likely 
to advance that desirable end, we must decline grant
ing the discretionary power8 you solicit, because we are 
not satisfied that its exercise would be beneficial either 
to the Government or to the country. We are aware, 
indeed, of the advantages which may be expected to result 
from so defining the claims of Government upon those 
interested in the soil as to create a feeling of security 
calculated to promote industry and consequent improve
ment, and we earnestly desire the establishment of such a 
system as may ensure these desirable objects. With this 
view we are prepared to sanction the formation of settle
ments for periods not exceeding thirty years. It appears 
to us that such a term is sufficient to inspire the holdeis 
and occupiers of the soil with those feelings of confidence 
which it is desirable they should possess, while it reserves 

Reason* tor to the State the power, without breach of faith, of revising 
thin measure, {jjg settlements at the expiration of the term for which 

they may be made, and of participating to a reasonable 
and moderate degree in the increasing prosperity of the 
country— a power the exercise of which may become imper
atively necessary by a change in the value of the precious 
metals or an enhancement of the price of the necessaries
0f  nfe,” ........................ There are two points which we
desire most especially to press upon your attention. The 
first is the indispensable necessity of ascertaining the rights 

Rights of 0f  ap parties interested in the land, and of providing for 
tZesfed in them as carefully as for those of the State. No claim 
the land to should be rejected hastily or without due scrutiny, nor 

j'Tert'r"‘ should any discouragement be offered to the presentation 
defined. of claims. They should be received with attention, and

* Dispatch No. 6 , dated 12th A p r il  18 3 7 .

* A s  t o  a  p e r m a n e n t  s e t t l e m e n t .
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investigated with impartiality. Where a plurality of rights 
is found to exist, it will be necessary that each should be 
clearly and precisely defined both as to its nature and 
extent; and if, in any case, a settlement be made with a 
superior landholder, protection must be afforded to those 
who hold under him. The advantages which the chief 
will enjoy from the assessment being fixed for a definite tfn(ier„ 
period must be extended to his inferiors ; the amount of ten a nts to be  

their payments must be regulated with reference to the r‘ " c<’ H ' 
same equitable principles which will govern the contract 
between the superior landholder and the Government, and 
the latter must not only insist upon the formal recognition 
of the right of these advantages, but guarantee their 
substantial enjoyment.”

§ 384. “ With regard to the practice which exists of
forming assessments according to the value of the crops A sse ssm en t  

produced, and not according to the value or capabilities of 
the land, a subject which was noticed by us in our dispatch l0 t)ie crops " 
of the t C'th February 1833, this is a mode of assessment produced,

J , . ,. but a c c o r d in g
which, we find by the proceedings under review, continues lo the Vlllw, 
to be observed in many districts in the Western Provinces—  and cnrmbili- 
a practice which, as remarked by Lord William Bentinck,9 l a n d .

8 On this subject Lord William Bentinck said in his Minute of the 26th 
September 1832 As far as the rights of the Government are concerned,
I think I am at liberty to assume that a minute inquisition into the capacity 
of each field or each village of the country is unnecessary. As observed 
by the Governor of Madras, in his Minute, dated the. 10th of May 1822:—
‘ In fixing the assessment of the lands of any village, the safest guide is the 
actual produce and collections of former years. Nor is any such investiga
tion intended for the benefit of agriculturists, not having permanent interest 
in the so il; for, as observed in the same minute, the rent which the assess
ment is intended to fix is that of Government, not that of the raiyat and his 
tenant.’ The object of the minute surveys hitherto conducted has been 
to fix the payment which Government can properly require as revenue from 
those who directly contribute it, in other words, the amount of private 
rent available for taxation in the hands of the community, and the amount 
which should be contributed by each individual of that community. But 
it has been expressly stated by Sir Thomas Munro, than whom it will be 
admitted 1 here could not have been a more competent judge, that calcula
tions of produce proceeding from the detail to the aggregate are apt to be 
enormous. Experience has abundantly proved the justness of this state-



X . 7  must act as a check on industry and discourage cultivation.
We are desirous of drawing your particular attention

ment. In their letter, dated the '25th of May 1831, the Sadr Board have 
observed as follows :— ‘ It may be assumed as a fact that the real accounts of 
the rents of villages cannot be obtained from those who are interested, or 
think they are interested, in withholding them : and to presume that the 
European officers of this Government, who have no direct connection srith agri- 
ailturai operations, are qualified to assets the rent o f every field in a village 
by classifications o f soil, and nice calculations o f average product and prices, 
even though the extent -of stock and personal means o f each raiyal, which 
should have some influence at least in such matters, were known, is, in our 
opinion, to presume that, in support o f which neither the actual results of 
experiment, nor the fa ir  deductions o f reason can be adduced.' The degree of 
success which has attended the detailed survey within the Poona Collec- 
torate may be judged of from the observations in the letter from the Bombay 
Government, dated the 2nd of May 1832, from which it would appear to 
have been the opinion of the principal Collector of xkhmednnggur, ‘ that 
the results contemplated by the institution of survey have not been attained, 
and that the adoption of the new rates will in reality tend rather to increase 
than to diminish those inequalities of assessment, which it was one of the 
primary objects of the survey to remedy. ’ In a reply to one of the questions 
propounded to him by the Committee of the House of Commons, in his 
examination which I have recently had an opportunity of perusing, Mr. 
Mill has made the following .remark ;— ‘Unhappily the assessment partakes 
too much of guess-work everywhere, and it has been stated in one of the 
questions already put, that it is little better than guess-work in England. 
Great pains have been taken in India to make it as little guess-work as 
possible, and I alluded to the Deccan as a particular case in which care has 
been take to ascertain the capabilities of the soil, the cost of production, 
and the surplus that may remain after remuneration is made to the cultivators.’ 
The extract from the dispatch of the Bombay Government above given, 
will show how completely the above anticipation has proved fallacious. . In
deed, the proposed object of all the minute surveys which have been under
taken, seems to have been, not so much the security of the Government 
revenue, as the security of the rights of the agricultural community. Even 
for this purpose, the system hitherto adopted seems to have failed. As 
regards the materials which should be had recourse to with a view to the 
determination of the Government assessment, I shall here transcribe the 48th 
and 49th paragraphs of the Resolution I caused to be recorded on the 20th of 
January last. I have not since seer, any reason to doubt the accuracy of the 
opinions therein s t a t e d ‘  With regard to the practical effect of the minute 
investigation into produce, with a view to fix the public assessment, the senti
ments of the Revenue officers will he best shown by citing the 13th paragraph 
of the letter from the Chief Commissioner o f Delhi.’ It is remarkable 
that, notwithstanding the care with which Mr. Glyn has apparently laboured 
to apply to the regulation of the Government demand the several principles
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to this subject in especial connexion with the cultivation 
of cotton, sugar, coffee and other staple commodities
suited to the home markets.” ................... “ The prospect
is thus opened to Europeans, and will doubtless be em
braced of investing their capital in the cultivation of 
staple articles of product in India, and it may be hoped 
that corresponding benefits to the agricultural community 
will accompany the extension of more valuable cultiva
tion. It is nevertheless imperative on us not only to .
watch narrowly the interests of the native population, rnpemi 
but to use every means and embrace every opportunity terpmq. 
of improving those interests and ameliorating the general 
condition of the people. European enterprise and Euto- 
pean capital are ever ready to secure the advantages 
which any changes in State policy, commercial or finan
cial, may seem to hold o u t; and this it is not our desire 
to check. A t the same time it behoves us to be some
thing more than quiescent with regard to our native 
subjects, who having the skill and industry may want the 
enterprise and capital of the Europeans, and occasionally 
to lead and assist them in the line of improvement.
This we consider to be the true policy of a liberal govern 
ment ruling over a people not possessing the knowledge 
or means of developing all the resources of their native 
land.” “ You are aware that the practice existed at 
Bombay and Madras as well as in Bengal of making the 
assessment accordiup to the produce, and not according to the 
value and capacities of the lands, and that it was stated 
that the Revenue could not atford to bear the change

by which it should be theoretically guided, the result, so far from having 
led to the establishment of any practical rule of settlement, founded on the 
application of those principles, seems only to have manifested the insuffi
ciency of them a ll; and although the calculations of which they were the 
basis have served to check the conclusions drawn from a merely conjectural 
estimate of the subject of computation, yet, after all, the principal data of 
settlement appear to have been derived from a review of past payments 
compared with present circumstances, and from other obvious considerations 
of position, and facility in realizing the current revenue, aided by the reports 
of the Tehdldars concerning the character and condition of the proprietors.

X 2
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contemplated by our instructions on this subject. \Ve 
trust, however, that this practice is generally discontinued 
at Madras and Bombay, and that the prohibitory instruc- 

Not the Pro- tions which have from time to time been received from' 
duce, but the us on this subject will be kept in view during the pro-. 
pT ufefoTthe  gress of the new settlements in the Western Provinces, 
Lund, to be an(j ultimately put a stop to this very objectionable mode 
^lakwglie of assessment. I t  is the productive power o f  the land and 
Assessment, not its actual produce that should be taken as the guide 

in making the assessments. By this mode the best descrip
tion of encouragement is given to the cultivator to extend 
cultivation, and raise crops immediately beneficial and 
profitable to himself; and such a system we have on 
former occasions observed, and are still of opinion, would 
not ultimately be found detrimental to the interests of the 
State.”

§  385. The a s s e s s m e n t of the North-Western P r o v in c e s

was completed in about ten years. The settlement of the 
districts having however been made for different periods, 
and the duration of the settlement, as stated in the engage
ments of the Malguzars, not always agreeing with that 
sanctioned by Government, Act VIII of 1846 was passed 
to avoid the confusion and litigation which might in conse
quence arise, and also to provide for the continuance of 
the then existing settlements until a fresh revision should 

The Annual take place.1 The first section of this Act fixed the jama 
Revenue and of each district up to and until a certain date specified 
‘the Set/Z-0̂  therein. The first settlement to expire according to these 
merit o f each provisions was that of Saharanpore, which was fixed up to 
Distrixijixed  Ist j u|y 1857. The last to expire was that of Banda, 
lalive enact- which was fixed up to the ist July 1874. The settlements 
ment. Qf remaining districts were fixed up to dates falling

within the intermediate years. Section 5 of the Act pro
vided for the payment of the same jam a  after those dates 
from year to year until a fresh or revised settlement was

1 Verbatim from the Preamble to (he Act. Malguzars are the person who 
pay the malgmari, or revenue. Jama is the amount of revenue or rent annu
ally payable,
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effected. It thus happened that the settlements of the 
districts in the North-Western Provinces began to fall in 
for revision at the period of an important political crisis 
in the history of the country,-— namely, the period of the 
Mutiny and the subsequent transfer of the Government 

' from the Company to the Crown. After the suppression 
of the Mutiny and the restoration of order, the subject 
of the permanent settlement of the land-revenue of Inoia 
was considered by Her Majesty’s Government, who came to 
the deliberate conclusion that a settlement in perpetuity in permanent 
all districts in which the conditions absolutely required as SMlementjJ 
preliminary to such a measure then were or might there- nug Qj  
after be fulfilled, was a measure dictated by sound policy considered 
and calculated to accelerate the development of the 
sources of India, and to ensure, in the highest degree, the eminent : 
welfare and contentment of all classes of Her Majesty s 
subjects in that country.8 It was accordingly resolved to

2 Revenue Dispatch No. 14 of 9U1 July  1862, published at page 2889 of the 
Calcutta Gazette of 1 Gtk August 1862. The consideration of the question 
arose out of a Resolution of the Governor-General in Council regarding the 
sale of waste lands and the redemption of the 1 uni revenue thereupon. It is 
to be observed that the measure contemplated by the Home Government is 
more extensive than any scheme fora permanent settlement ever before enter- 
taint'd, seeing that the resolution was to sanction a Permanent Settlement of the 
land-revenue throughout India. It was indeed considered that the Madras 
and Bombay Presidencies were not generally in a condition which would 
warrant a permanent sottient at of the assessed lands at the then existing 
rates, but in both presidencies it was intended to give tire benefit of die 
measure to such districts as from time to time became fit for it. This important 
dispatch is too long to reproduce the whole of it here, but the following 
paragraphs will show some of the most important reasons taken into con
sideration by the Home Government :—

“  The. land-revenue of India, as of all eastern countries, is less to be regarded 
as a tax on the landowners than as the result of a kind of joint ownership in 
the soil or its produce, under which the latter is divided, in unequal and 
generally undefined proportions, between the ostensible proprietors and the 
State. It is not only just but necessary for the security of the landowner that 
the respective shares in the produce should, at. any given period, or for specified 
terms, Ire strictly limited and defined. The increase of population, the 
improvement of communications, and the accumulation of wealth have a 
tendency to increase the extent of cultivation and the value of the net produce 
or rent, and the Government may rightly claim to participate in those advan
tages which accrue from the general progress of society. I his has hitherto
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sanction a permanent settlement of the land-revbntftr' 
throughout India, to be introduced gradually into all dis-

been effected by means o f periodical adjustments of the share, or at least of 
its value in money, which belongs to the State,

“  By many persons great advantages have been anticipated from what is 
usually called a Permanent Settlement, that is, by the State fixing, once and 
for ever, the demand on the produce of the land, and foregoing all prospect 
of any future increase from that source, ft has been urged that not only 
would a general feeling of contentment be diffused among the landholders, 
hut that they would thereby become attached, by the strongest ties of personal 
interest, to the Government by which that permanency is guaranteed. It is 
further alleged that by this means only can sufficient inducement be afforded 
to the proprietors to lay out capital on the land, and to introduce improvements 
by which the wealth and prosperity of the country would be increased. . . .
H er Majesty's Government entertain no doubt o f the political advantages which 
■ would attend a Permanent Settlement. The security and, it may almost be 
said, the absolute creation of property in the soil which will flow from limita
tion in perpetuity of the demands of the State on the owners of (and, cannot 
fail to stimulate or confirm their sentiments of attachment and loyalty to the 
Government by whom so great a boon has been conceded, and on whose
existence its permanency will depend.........................................................................
Jt must also be remembered that all revisions o f assessment, although occurring 
only at intervals o f thirty years, nevertheless demand, for a considerable lime 
previous to their expiration, much of the attention of the most experienced 
Civil Officers, whose services can be ill-spared from their regular administrative 
duties. Under the best arrangements the operation cannot fail to be harassing, 
vexatious, and, perhaps, even oppressive to the people affected by it. The 
work can only be accomplished by the aid of large establishments of Native 
Ministerial Officers, who must, o f necessity, have great opportunities for 
peculation, extortion, and abuse o f power. Moreover, as the period for 
resettlement approaches, the agricultural classes, with the view of evading a 
true estimate of the actual value of their lands, contract their cultivation, 
cease to grow the most profitable crops, and allow wells and watercourses to 
fall into decay. These practices are certainly more detrimental to themselves 
than to the Government, but there can be no question that they prevail exten
sively. The remedy for these evils, the needless occupation of the valuable 
time of the public Officers employed in the revision, the extortion of the 
subordinate officials, and the loss of wealth to the community frorn the deterior
ation of cultivation, lies in a permanent settlement of the land-revenue.

“  The course of events which has been anticipated is, indeed, only that 
which has taken place in every civilized country. Experience shows that in 
their early stages nations derived almost the whole of their public resources in 
a direct manner from the produce o f the soil, but that, as they grew in wealth 
and civilization, the basis of taxation has been changed, and the revenue has 
been in a great degree derived indirectly by means of imposts on articles 
which the increasing means of the people, consequent on a state of security
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tricts or parts of districts in which no considerable increase Andiu 
was to be expected in the land-revenue, and where its 
equitable apportionment had been or might thereafter be functioned. 

satisfactorily ascertained. It was pointed out that a full, 
fair and equable rent must first be imposed on all lands 
under temporary settlement, and that the preliminary step 
of a revision was necessary in order to ensure accurate 
results. The Government of India were at the same time 
reminded that whenever a permanent settlement was made 
directly with individuals or communities for estates in which 
other persons possessed subordinate rights and interests, 
these rights and interests should be guarded with the 
greatest care, so as to avoid the errors now acknowledged to 
have resulted from the Permanent Settlement of Bengal.

§ 386. There was a general consensus of opinion
that, with one or two exceptions, the districts in the
North-Western Provinces in whole or in part fulfilled the
conditions entitling to a permanent settlement upon the Difficulty o f

principles laid down by the Home Government. It was carrying 
i  t y these prtnci-
determined, therefore, in accordance with the instructions ples /tt(o
given for carrying those principles into effect, that, as the operation in
term of the thirty years’ settlement in each district drew to r.,'Marc*#
a dose, the opportunity should be taken of revising the which were
assessment finally with a view to its being declared per- d.

manent for ever.3 There were two classes of districts in

and prosperity, have enabled them to consume in greater abundance. I am 
aware that it has been stated as an objection to promoting such a course of 
things in India that, in most European countries, the advantages.of this change 
have been mainly appropriated by the large landowners ; but it must be remem
bered that in India, and specially in the districts under raiyatwarl settlement, 
the great bulk of the agricultural population are the proprietors, subject only 
to the payment of the assessment, of the lands which they till ; and that, 
consequently, the benefit of a permanent settlement would be enjoyed, not by 
a narrow and limited class, but by the majority of the people.

“  The apprehension of a possible fall in the relative value of money, which 
has been previously noticed, though deserving consideration, does not seem to 
Her Majesty’s Government to be of sufficient moment to influence their judg
ment to any material extent in disposing of this important question.”

3 Minute o f the Governor-Genera!, dated 5th hfarch 1864, para. 10—page 
431 of the Supplement to the Gazette of India of October 13M, 1866,

' G<W\ '



respect of which no difficulty was felt by those charged 
with the duty of putting the broad rule into operation. 
Districts in which the estates were so fairly cultivated and 
their resources so fully developed as to warrant the imme
diate introduction of a permanent settlement were, as a 
matter of course, to be admitted to the benefit of the 
measure, which was on the other hand to be refused to 
districts in which agriculture was backward, population 
scanty, and rent not fully developed. There was, however, 
a third class whose condition was intermediate between 
these, consisting, that is, of districts in which a large 
number of estates were sufficiently cultivated to justify 
the introduction of a permanent settlement, but which at 
the same time contained also a considerable proportion of 
estates with resources imperfectly developed, and which 
could not therefore be permanently settled on their existing 
assets without entailing a prospective loss to the State.4 A  
difficulty was felt as to the course to be pursued in dealing 
with this class. It was proposed by the Governor-General 
to pave the way for the introduction of a permanent settle
ment of such districts by fixing, at the time of making a 
thirty years’ settlement, first, the amount of assessment 
payable during such settlement; and secondly, a further 
sum calculated upon a supposed development of resources 
which, if the proprietor were willing, he might, at the 
expiry of the thirty years’ settlement, accept as the maxi
mum amount dcmandablo by the Government. Her 
Majesty’s Government, remarking® that this proposal, 

Order* o f  "rhile it failed altogether to bind the landholder, imposed 
the Home a distant and possibly an inconvenient and improvident
Government obligation on the State, were not however prepared to give 
«* to such 0 , . . .
Districts. their sanction to any settlement in perpetuity-which was

based, not on the existing assets of the estates to which it
is to be applied, but on a prospective estimate of their
future capabilities. They declared their readiness to

* Dispatch No. 11 o f 24th March 1865 and other papers published, pp. 431 
— 460 of the Supplement to the Gav/.te o f India, o f iy h  October 1866. 

s Dispatch No. i i  o f  24th March 1S65, idem.
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authorize an immediate settlement in perpetuity, after 
revision, for all estates in which the actual cultivation 
amounted to 80 per cent, of the cultivable area; but they 
directed that all other estates, in which the cultivation was 
so backward, and the future development of their resources 
so uncertain that they were unfitted for a settlement in 
perpetuity, should be treated in the ordinary manner and 
settled for a term not exceeding thirty years, no expecta
tion being held out and no pledge being given to the pro
prietors in respect to the course which, at the expiration ot 
that term, it might appear expedient to the Government of 
the day to pursue in dealing with their properties. It was 
further intimated that where no pledge had been given or 
any expectation held out ol a settlement for so long a 
period as thirty years, it might probably be expedient to 
limit its duration to a period of fifteen or twenty years, at 
the expiration of which term cultivation might have so far 
advanced as to bring the estates within the conditions, 
which would entitle them to a settlement in perpetuity.u

§ 387. In a subsequent dispatch7 the rule thus laid

6 The result of the instructions contained in this Dispatch is that the per
manent settlement of a District is not delayed until all the estates therein have 
Come up to the required standard : but the fitness of each estate is estimated 
separately. Some of the estates in a district may therefore be permanently 
settled, while others are not. In this Dispatch the Home Government also 
approved of a proposal to reserve, when making a perpetual settlement, a right 
to claim as revenue a share of the produce of mines.

’  O f 23rd March 1867. In the same Dispatch there is the following 
passage, which indicates a certain change in the opinion of the Home Govern
ment as to the expediency of a permanent settlement :— “  In consenting to a 
permanent settlement of the land-revenue at the present time, Her Majesty’s 
Government are advisedly making a great financial sacrifice in favour of the 
proprietors of land. They are giving up the prospect of a large future 
revenue, which might have been made available for the promotion of objects 
of general utility and might have rendered it possible to dispense with other 
forms of taxation. This sacrifice they are prepared to make in consideration 
of the great importance of connecting the interests of the proprietors of the 
land with the stability of the British Government. It is right, however, that 
I should point out that the advantages now conferred upon the landholders 
are far greater than those contemplated in former times, and especially that 
they are quite beyond the scope of the expectations held out when Lord 
Cornwallis left rather less than one-tenth of the rental to the zemindar. The
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down was repeated in the form of a limitation, namely, 
that no estate shall be permanently settled in which the 
actual cultivation amounts to less than 80 per cent, of the 

Tim  Condi- cultivable area : and a further limitation was added, namely, 
t:on.< Crete- that no permanent settlement shall be concluded for any
arnt to a . . . .  . . .  . . . ,
Permanent estates to which canal irrigation is, in the opinion of the 
Settlement. Governor-General in Council, likely to be extended within 

the next twenty years, and the existing assets of which 
would thereby be increased in the proportion of twenty 
per cent. Subject to these two limitations, the orders for 
a permanent settlement remained unaltered. Within the 
next four years, however, the Government had the weighti
est reasons for doubting the sufficiency of these limitations, 
and the whole question of the wisdom and expediency 
of such a measure was again brought under discussion. 
The Settlement Officer, who was charged with the 
assessment of Pargana Baghput in Zillah Mi rat, came 

Case u f  to the conclusion that Rs. 2,45,000 would be a fair assess-
P a r g a n a  ment, regard being had to the great improvement in apri-

culture, the then existing assessment was only Rs. 
1,48,000. It would have been altogether out of the ques
tion to raise the revenue from this amount to Rs. 2,45,000 
per saltum. The Settlement Officer was of opinion that 
Rs. 2,10,000 would be as high as it would be safe to raise 
it in the first instance without risk to the well-being of the

p resen t assessm ent w i l l  leave h im  h a l f ;  an d , in  ad d itio n  to th is , one-ffth , o f  

ti. • cu ltivable land, i f  a t p resen t u n cu ltiva ted , is  to be a llow ed to rem a in  fr e e  

o f  assessm ent fo r  ever. Moreover this settlement, instead o f being granted 
(as was I he case in Bengal and Bahar) at a time of extreme depression and 
impoverishment, is granted at a time of unparalleled hopefulness for all kinds 
of industry in India, when the demand for every  kind of produce is rapidly 
increasing and the price rising, and when railways and other forms of enter
prise are beginning to develop the vast resources of the country and to add to 
the wealth of all classes and most especially to that of those connected with 
the land. Under these circumstances it does not appear to be either necessary 
or reasonable that the Government, as trustees for the whole body of the 
people, should confer upon the landholder, in addition to the other benefits 
which I have pointed out, the whole of the great increase in the value of his 
land which will certainly result from the extension of irrigation without 
making any reservation on behalf of the public interest.”
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proprietors and prosperity of the property. The impos
sibility of at once fixing the assessment at Rs. 2,45,000 
was due to two causes, as to which there was neither doubt 
nor dispute. The first of these was the general principle 
long admitted in practice, that too sudden a rise is likely 
to involve, if not ruin, the proprietors, sufficient time not Question 
being allowed them to adjust their circumstances to their reot‘ened- 
diminished profits. The second cause was that rents had 
not risen in proportion to the improvement of the Paigana.
The two conditions precedent to a permanent settlement 
prescribed in the dispatch of 1867 were fulfilled, yet if a 
permanent settlement were made at the possible assess
ment of Rs. 2,10,000, there would be a loss for ever of 
Rs. 35,000 a year to Government.8 Similarly, upon the 
revision of the assessment of the Bulandshahar District, 
it appeared that if a permanent settlement were made at Case of the 
the amount of revenue which it was possible for the pro- 
prietors to pay, having regard to the rents which they ^  Dtslnt:‘- 
received from their tenants, Government would have to 
relinquish an increase of fourteen per cent, upon that 
assessment. The fact was, that the share of the cultivator, 
according to the usage of the district at the time of settle
ment, was too large, and the share of the proprietor (ie. 
the rent) too low. An upward movement of rent had 
however begun. The proprietors, emancipated from the 
conservative influence of rent in kind, were endeavouring 
to push their standard of rent as high as the tenantry 
would bear it.D Until this movement had been completely 
carried out, an assessment fair to Government could not 
be imposed upon the proprietors, and a permanent settle
ment at any lower assessment w'ould be an inexpedient 
relinquishment of what ought to come into the coffers of 
the State.

8 See M in u te  o f  the L ieu te n a n t-G o v e r n o r  o f  th e  N o r th -W e ste r n  P ro v in ces ,
/ . 4  o f  E x t r a  Su p p lem en t to the G azette o f  I n d ia  o f  y d  October 1 8 7 1 .

The Government did not claim to share in any further enhancement due 
to improvement from expenditure of labour and capital or rise in prices.— See 
M in u te  o f  the L ieu te n a n t-G o v e r n o r , p .  19, E x t r a  S u p p lem en t to th e  G azette of 
I n d ia  o f  y d  October 1 8 7 1 .
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§ 388. The Lieutenant-Governor of the North-Western 
Provinces, in asking the sanction of the Supreme Govern
ment to a deferment of a permanent settlement, observed 
that the sacrifice of revenue, which would be the conse
quence of, immediately carrying out this measure would be 
gratuitous and indefensible, for the increase of income to 

Settlement the proprietor would not represent the profit of capital 
inadvisable jnvested on the faith of such settlement, but the mere 
not developed, assertion by the proprietor of a larger and more legitimate 

share in already existing assets. He considered that the 
sacrifice to which Government had consented in conceding a 
permanent settlement was a sacrifice of future revenue from 
improvements accelerated by the increased investment of 
capital by proprietors, when secure of the whole result1 * ; 
but that in the case of a settlement based on an imperfect
ly developed rental, the sacrifice would be of future 
revenue, created by no such expenditure, but simply by 
the exertion of proprietary power in increasing the relative 
share of the produce which constitutes rent. This being a 
process which in the nature of things would come to pass3

1 In so far as the increase would be due to the investment of capital, it 
might be argued that there was 110 sacrifice, as Government could fairly claim 
m, part of such increase. The experience of Bengal has shown the impro
bability of capital being invested, even when the proprietors are secure of the 
whole result.

1 With the greatest respect for the opinions of the able author of the 
Minute from which the above is quoted, I doubt the full inference to which 
the assumption here contained would lead, vis. that proprietary power 
would or could be successfully exerted under the laws vve have made so as to 
enhance the rent, tie, increase the proprietor’s share up to the full limit which
these laws allow. There is a considerable difference between the inhabitants of 
Bengal and the inhabitants of the North-Western Provinces as regards submis
sion to exaction and oppression. Mr. Auckland Colvin, in bis M em orandum  

on the R evision  o f  L a n d -R e v e n u e  Settlem ent in  the N o r th - W estern P rovinces, 

Says:— “  There are villages here within sixteen miles of the table at which 
I am writing, where it is as much as the auction-purchaser’s life is worth to 
show his face unattended by a rabble of cudgellers. He may sue his tenants 
and obtain decrees ; but payment of those rents he will not get. A  long series 
of struggles, commencing in our Courts, marked in their progress certainly 
by affrays, and very probably ending in murder, may possibly lead him at 
length to the position of an English proprietor. But in defence of their old 
rates, the Brand® or Rajput or Syud community, as the case may be, ignorant
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equally whether the settlement Avere in perpetuity or for 
a term, the sacrifice would consequently be gratuitous, 
made without any corresponding object of return.
Under these circumstances, it was suggested that a 
third condition of permanent settlement was shown to 
be necessary— namely, evidence that the standard of rent 
prevalent, or the estimate of ‘ net produce ’ on which the 
assessments are based, is adequate ; or, having due regard to 
soil, facilities of irrigation and ratio of dry and wet land, 
is not below the level of rent throughout the country at 
large. The adoption of this suggestion would, in all pro
bability, it was intimated, necessitate a re-consideration 
of the fitness for permanent settlement of estates, which Necessity o f  

had been reported fit, as fulfilling the two conditions pres- 
cribed in the dispatch of 18 6y.s The Government of Permanent 
India, while admitting as indisputably correct the conclu- 
sion that the existing conditions of a permanent settle
ment were insufficient, was not however prepared to agree 
that the third condition abo\-e suggested would supply 
the insufficiency of the former rules. The Lieutenant- 
Governor of the North-Western Provinces appeared to 
assume that the share of the actual cultivator was larger 
than it ought to be. Until the excess enjoyed by the 
cultivator without right was transferred to the proprietor,

of political economy, and mindful only of the traditions which record the 
origin and terms of their holding, will risk property and life itself.” In a note 
he mentions the case of a village in Shahjahanpore sold for arrears of revenue 
and purchased by a Bunina, or Grain-dealer, who was soon glad to dispose o f it to 
a Mahoraedan Vakil, under whose regime the tenants, many of whom had been 
the worst possible characters, became comparatively reformed, but still objected 
decidedly either to fay  f u l l  rates, or allow other tenants to take their land. The 
Assistant Settlement Officer, who reported the case, adds— “  I believe the 
zemindar’s agenL is most careful never to remain in the village after dark.”
This is a germ of the state of things which came to pass in Ireland. One or 
two instances of violent resistance, inaugurated by the “  worst possible 
characters’’ may create a precedent, which others, whose antecedents are not 
e itwlly bad, will however follow under the influence of similar exciting causes.

3 A  reference to the numerous papers published in the Extra Supplement 
to the Gazette o f India o f October y d , 1871, will show that there were other 
parts of the country in which a state of things prevailed similar to that in the 
Bulandshahar District.
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the Government could not obtain the full revenue to which 
it was supposed to be entitled. Now, as the Government 
revenue is only fifty per cent, of the rent, it followed that 
to make up every rupee of which that revenue fell short, 
the cultivator would be forced to pay two rupees to the 
landlord. The remedy which would raise the Government 
revenue to its legitimate amount by first giving the pro
prietor a fully developed rental could hardly be fully 
applied, unless it were admitted that it was desirable in the 
interest of the State and of the public that tenants should 
pay generally the highest possible rents, that the restric
tions placed by law or custom on the power of a landlord 
to increase his rents should be done away with, and that 
rights of occupancy should cease. I his was a solution 
not to be accepted ; but the fact that this was the only 
way out of the difficulty appeared to indicate something 
faulty in the system of assessment.

§ 389. The whole question of the Permanent Settlement
being thus re-opened, it became necessary, in the opinion

n*-c<m*id*r. f  h Government of India, to consider whether the 
nium<>j the  . . , , ,  „ ,  ,
entire experience, gained since -the orders of 1&07 were passed,
question. showed that the conditions thereby prescribed required

amendment in other respects than those noticed by the 
Lieutenant-Governor ; and this question must, the Governor- 
General in Council considered, be answered in the 
affirmative. In prescribing the existing conditions for 
permanent settlement, it appeared to have been the inten
tion of Her Majesty’s Government to affirm two principles. 
The first was that the State ought not to demand a share 
of that increase in the profits of the land, which is the 
result of the application of the capital and exertions of 
the occupant.4 The second was that it was not right that 
the State should sacrifice that share of the increased pro-

4 This principle was expressly followed in section 30 of Act I (Bom. C.) of 
18 6 5  : and it lies a t  the foundation of the Landlord’s Enhancement Law, one 
of the grounds of enhancement being that the value of the produce or the 
p roductive powers o f the land have been increased “  otherw ise than by the 

agency or at the expense o f  the ra iyatP '

■it* ;



fits of the land which would almost certainly, within a 
period which could be easily foreseen, result from the 
application to the land, not of the skill and capital of the 
occupant, but of the skill and capital of the State itself.
This latter principle had been admitted in the case of 
increase of value resulting from the construction of canals.
There is no reason why it should not apply also to cases 
of construction of railways or other public works or to 
other causes independent of the action of the occupant 
of the land. Great as the additional value given to the 
land by works of irrigation undoubtedly was, it was hardly 
greater or more certain than that which was given by 
railways and canals of navigation, and by the opening out 
of new and profitable markets. When the question of the 
permanent settlement was formerly under discussion, the 
magnitude of the economical revolution through which 
India is passing was less obvious than it had since become.
It might be doubted whether any parallel could be found 
in any country lit the world to the changes which had taken 
place during the preceding ten or fifteen years in India, 
to the diminution in the value of the precious metals and 
the enormous increase in the prices of agricultural pro
duce. It had been suggested, at various times and by 
various authorities, that the settlement of the land-revenue 
should be made, not upon the basis of a fixed money 
assessment, but on the basis of the value of a fixed quan
tity of produce, which value should be adjusted from time 
to time according to the average prices which prevailed.
A  permanent settlement on this basis, it had been urged, princ{)lf nf  
might be allowed without any serious sacrifice of future a'Permanent 
interest, and the result would be in a great measure that Segment on 
which it had long been the desire of the Government to 'themlueof 
obtain— a system under which improvements made at the a fixe& 
expense of the occupant of the land should lead to no qprod^e°  ̂
increase in the demands of the State on account of its 
share of the produce ; while, on the other hand, the State 
would not lose the whole of the benefit derived by the 
land from improved administration, from the construction
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of great public works, and from the general progress of the 
country. The Governor-General in Council did not wish 
to give any definite opinion on the subject, but it was one 
which was open to discussion.5

■' Settlement oil the basis of the value of a fixed quantity of produce was 
the principle of Todar Mai’s system, under which, before it was overlaid with 
the almMs and exactions of the Mahomed an officials, the cultivators are 
reported to have been prosperous and contented. Todar Mai’s settlement was 
made, as we have seen, with the actual cultivators, while under our system the 
settlement is with rent-receivers. Restrained by good government and .not 
impelled by the demands of the State to exact or rack-rent, they might be unable 
to repeat the history of past times. Amongst the documents sent home to the 
Secretary of State with the papers already above referred to, were two Minutes, 
one by the Governor-General and the other by the Hon’ble ]. Strachey (since 
Lieutenant-Governor of the North-Western Provinces) in which was discussed 
the question of a permanent settlement on the basis of the value of a fixed 
quantity of produce, such value to be adjusted from time to time according to 
prevailing average prices. “  I have long believed,” writes Mr. Strachey, “  that 
if a permanent settlement can rightly be made at all, some such principle as 
this is the only one on which it could reasonably be based. It is, in fact, the 
only principle on which a permanent settlement which deserves the name is 
possible, for there is nothing really permanent in an assessment fixed in 
money, the value of which goes on steadily diminishing or changing.” He 
then gives a summary of some of the discussions which have taken place on 
the subject, and quotes from Mr. (now Sir) George Campbell’s Note on the 
Permanent Settlement of the Land-Revenue, who refers to the commutation 
of tithes in England and of tithes and rents in Scotland as instances of the 
application of a principle by which a charge in one sense absolutely fixed, while 
it is liable to periodical re-adjustment with reference to the changes in the 
relative value of money and the chief staples of production. This principle 
will be readily understood from the rule for the conversion of tithes under 
The Tithe Commutation Acts (6 and 7 Will. IV, cap. 71, amended by 23 
and 24 Vic., cap. 93, and other statutes) :— (1) Find the gross average 
money-value of the tithe of a parish or district for seven years ending Christ
mas 1835. (2) Apportion the amount of that value upon the lands of the
several tithe-payers. (3) Ascertain how much corn could be purchased with 
such amount ; one-third of it to be laid out in wheat, one-third in harkyzaA 
one-third in oats, at the average price ascertained by the weekly official re
turns of the price of corn for the seven years preceding Christmas, 1835. (4)
In eveiy future year make payable the price of the same quantity of wheat, 
barley, and oats at their average prices, founded on a like calculation of the offi
cial returns for the seven years ending at each preceding Christmas. These 
official returns are published in the London Gazette in January of every year 
and state the average price of wheat, barley and oats lor the seven years end
ing on Thursday before Christmas then next preceding.

Now to show at once how this rule would be applied to a settlement of the
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Finally the Government of India came to the 

conclusion that it had been proved by experience that the

Land - Revenue in India, let us take one staple (instead of three, in order 
to simplify the matter), vis. paddy : let us suppose that, at the time of settle
ment, the price o f  paddy was one rupee per mauad, and that the assessment 
of an estate, instead of being fixed at .Us. 1,000,. were fixed at r,000 maunds of 
paddy. Let us now suppose the price of paddy to rise as a consequence of 
progress, improved markets, &c\, and that the average price of paddy during 
a subsequent period of seven years (or any Other period selected as the stand 
ard period of revision) came to be one rupee four annas per maund. The 
State would get the price of 1,000 maunds, but this price would now be 
Rs. 1,250, instead of Rs. 1,000. The student of Political Economy knows 
that this is merely a practical application of the theory of value, corn or paddy 
being taken as the measure of the value instead of money. Owing to an in
crease in the quantity of the precious metals and to other causes, the relative 
value of money as compared with the value of other things has fallen. Owing 
to increased demand and other causes, the relative value of corn, paddy, has 
risen. If the State had originally contracted for payment in corn comriuttabfo 
to its equivalent in money, the State would have gained in two ways : isf, by 
the increased relative value of corn : 2nd, by the diminished relative value of 
money. Having contracted for payment in money, it has lost in these two 
ways. Those who think that a permanent settlement, on the basis of the 
value of a fixed quantity of produce adjustable from time to time, would 
prove successful as a means of giving the State a share in that improve
ment in the value of the land which is due to causes of a general character, 
assume tacitly that the relative value of produce will continue to increase.
No doubt, the tendency is that it should increase. But during the last 
five-and-twenty years, there has been in India a very extraordinary increase 
of the relative value of produce and an equally extraordinary decrease of the 
relative value of money. There may, probably will, lie a re-action ; and, if 
produce at its present high price were taken as the measure of value instead of 
money, the Government might again be a loser instead of a gainer. I do not 
say that this would be so. I merely say that the contingency should not be 
forgotten. The object of the Tithe Commutation Acts, it may be well to 
remember, was to prevent disputes and litigation by the adoption of a fixed 
principle of commutation. To share in the improvement in the value of land 
was not the main object proposed, though it has so happened that this has 
been the result. The proposed principle should strongly recommend itself to 
proprietors desirous of investing capital in the improvement of their lands.
O f the increased produce which will be the result, Government will get no 
share, the permanent assessment, being 1,000 maunds, whether the total pro
duce be more or less : but the increased produce being thrown into the 
market will increase the supply, and therefore reduce the money-value. As 
the proprietor is to pay the money-value of the paddy, he will therefore have 
less to pay. Not only then will he receive the whole increase resulting from 
its capital, hut the investment of such capital will diminish his former payment.
It may lie remarked that the difference between the proposed principle and
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 ̂ Suspension existing conditions regarding Permanent Settlements in 
o f  the Per- the North-Western Provinces w ere insufficient, and that 
ElementprLi- these conditions could not be applied without most serious 
in g a d e c i-  and certain injury to the future interests of the public. 
P r i £  The Governor-General in Council, therefore, requested the 
raised. Lieutenant-Governor to re-consider the great question of the

permanent settlement of the North-Western Provinces : 
and meanwhile, the whole correspondence was placed be
fore the Secretary of State, with a recommendation that, 
pending the further discussion of the entire subject, the 
orders contained in the dispatch of the 23rd March 1867 
should be held in abeyance. By a dispatch6 of the 21st 
July 1871, this recommendation was approved, and the 
Government of India were authorized to suspend at once 
all proceedings towards the permanent settlement of any 
district until the results of the re-consideration, in all its 
bearings, of this momentous question were laid before the 
Home ' Government.7 In this state the matter at present 
rests, no further action having since been taken.

Todar Mai’s decennial revision is that Todar Mai did not absolutely fix for 
ever the quantity of produce • he fixed merely the quantity relatively, relat ive, 
that is, to the total quantity and varying therewith from year to year. He 
therefore took a share of the result of all improvements, to whatever causes 

they were due.
« }^0i 20_See page 161 of the Extra Supplement to the Gazette of India oj

y d  October 1871. "
i The dispatch No. 11 of 24th March 1865 of the Secretary of State having 

been forwarded to the Government of the Panjab for consideration, that 
G overnment was of opinion that any attempt to fix permanently the Government 
demand for land-revenue would be altogether premature, the province being 
in a state of agricultural infancy. O f an area of upwards of too,000 square
miles, only 31,513 square miles were (187a) cultivated, and only one-fourth 
of this cultivated area was irrigated. Sir Donald McLeod, the then Lieute
nant-Governor, was o f opinion that il would be suicidal to declare permanent 
the nu>ney assessment, as the purchasing power of money would, he believed, 
be less than half in another fifty years. If however permanency must be car
ried into effect, he would make com the standard. Having regard to the 
peculiarities of the country with reference to capabilities for irrigation and dis
tribution of population— to the extreme fluctuation of the prices of agricultural 
produce— and to the absence of any desire on the part of the population for a 
permanent settlement, Mr. Egerton, the Financial Commissioner who has 
since been Lieutenant-Governor, did not consider such a measure advisable.
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CH APTER XXVII.

Landholding, and the Relation of Landlord and Tenant in 
India— Account of the Tenures in the Bengal Pre
sidency.

§ 391. The nature of the zemindar's interest in his 
zemindarQ and the meaning of a Taluk9 have been 
already explained. At the time of the Permanent Settle
ment, the proprietors of certain so-called Independent 
Taluks were allowed to engage for the payment of their Zemindars. 

revenue direct to Government, and they in consequence 
became proprietors. Other Taluks which then existed 
were left dependent, that is, the talukdars were to pay Independent 
their revenue, not to Government direct, but to the 
zemindars, within the limits of whose estates their dars. 

taluks are situate. All taluks created since the time 
of the Permanent Settlement are dependent ;l they are 
heritable and transferable, lout not necessarily held at 
a fixed rent which cannot be raised, unless there is
a special stipulation to this effect. The holdings of _ . ,. v 

. 1 J . . . .. Raiyntt In-
raiyats are variously termed jote, jumma, occasionally ierest /mown
fotefumma, and ganthl. The term jote is used especially hf
in Rungpore, but also in many other districts. Jumma iations

* Ante, pages 510, 513, 516.
9 Ante, pages 512, 513, 617, 618, note.
1 For the protection from enhancement afforded to these Dependent Taliik- 

dars, see ante, pp. 519, 520. These taluks are sometimes termed shikmi from 
shikm =*: ‘ the belly,’ hence ‘ subordinate,’ ‘ dependent,’ ‘ included.’ The 
same class were in the old Zemindarl sanads denominated Mazkuri taluks.
A  shikmi taluk cannot he created now, or at least no creation is ever made.
The term is properly used of those taluks which were in existence at the time 
of the Permanent Settlement, and were then left dependent on the zemindars.
Subsequent creations are usually founded on the palm principle.

Y  2
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is common in most districts. Ganthl is prevalent in the 
Twenty-four Parganas and Jessore. Thicka is used in 
parts of the Twenty-four Parganas, and Chuk in the 
Sunderbuns. In Chittagong Etmam denotes a similar 
interest; and the term Tappa is also met with. In 
parts of Bahdr vve find Gusastha Jotes. It is not possible to 
define the peculiar incidents of each of those holdings, 
because they have been obliterated by that course of 
events which has been explained in this work ; but some 
of them, notably the jote, the ganthl, the etmam, the 
gusastha, are yet, in the understanding of the people,

ITie Incidents maurasi or hereditary holdings, in which the raiyats have 
of these an hereditary right of occupancy, so long as they pay their 
litem leL  ' rent, however that rent may be settled. It is, according 

to the view of the agricultural community, unjust to put 
these tenures in the same category with ordinary holdings 
which have no specific appellations attached to them. 
While it is erroneous and unreasonable to reduce all 
raiyats indiscriminately to the condition of tenants-at- 
will, it is equally a mistake to suppose that: there is no 

Distinction difference between old and new raiyats— between the 
between Old descendants of the original founders of the village, the 
anLyau. men who first broke up the soil, or those who by pur

chase or for a consideration have been admitted to their 
rights, and the new men, who have been settled as 
tenants of land wholly or partly brought under cultiva
tion. In Bengal the difference has been effaced by re
ducing all to the lower grade ; but in the North-Western 
Provinces, and other parts of India, the distinction has 
been recognized and maintained. There is undoubted
ly much difficulty in discriminating now between the two 
classes in the Lower Provinces, but it would be as great 
a mistake to raise all indiscriminately, as it was a 
mistake and an injustice to reduce all to the lower level.
The raiyat, occasionally in some places, regularly in others, 
sublets the whole or part of his holding. The person 
who holds land under a raiyat is variously termed kurfa, 
burg a, burgadar and adhiyadar or one who halves the pro-

*
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This subletting is very commonly a species of
metayage?

§ 392. With reference to some of the tenures or hold
ings in the Lower Provinces, the Rent Commissioners say 
in their Report :— “ There are in many districts lots of Remarks o f  

land too large for cultivation by any ordinary family in a 
country where cultivation is not conducted by capitalists sioners. 

largely employing hired labourers and agricultural machi
nery. The size of these lots forbids the presumption that 
the original lessees contemplated cultivating them either 
with their own hands, or through the members of their 
families or by hired labour; and all that we know of their 
history tends to negative the existence of any such inten-

2 The following additional details may help to complete the sketch. Mr.
H. C-.debrooke, in his Remarks on the Husbandry and internal Commerce o f  
Bengal, expresses an opinion that the origin of the tenures of the petty proprie
tors in Eastern Bengal is due to an extension of the rights of occupants from 
vague permanence to a declared, hereditary, and even transferable interest.
In many parts of the country there is chakaran land, from chakar, a servant 
— land granted to public or private servants in lieu of wages. The Village 
Chaukidar or watchman was commonly paid in this way. Land is sometimes 
designated from the use made of it, e. g., basttl, land used for the site of the 
raiyal's homestead from Sans, bas jm to dwell; udhbastil, land adjoining the 
basttl land ; dihi, land in the village, &c. Each raiyat generally holds a por
tion of each description, and the rates of rent vary, that for the basttl being 
usually the highest. Incorporeal rights and easements are not well understood 
or defined. The Jalkar or right of fishery in all large natural waters is 
regarded as a valuable property, and is usually let by the zemindar at an 
annual rent, which is sometimes considerable. Phulkar is the right of gather
ing fruit, which is occasionally let apart from the land. Rights of common 
for grazing and other purposes no doubt exist in the unappropriated waste 
land belonging to villages, but these rights have not been the subject of legis
lation or indeed of much litigation. In Bengal, fields are not generally 
enclosed unless when sugar-cane or other valuable crops are sown, and then 
the enclosure is not kept up, once the crop is gathered. In some villages as 
soon as the regular crops are off the ground, the village cattle in a common 
herd graze promiscuously over the fields of all. In others, each villager 
grazes his own cattle on his own land, and trespass on other lands is resisted 
as vigorously as in England. Whether in the former case, any one villager 
could enclose in permanency is a question which I have never known to be 
raised. The rural population live in villages or hamlets, which consist of 
clusters of houses, built of mud, or in the lower and damper districts, of 
bamboo matting, and thatched with grass or straw. .
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tion. It will be important to describe the position oi per- 
The Jotedars sons of this class i.n a few districts. As to Rungpore we 
o f  Rungpore. tai<e the following passage from a letter of the Collector, 

written in 1876 The raiyat who holds direct Irom the 
zemindar is called a jotedar, and his holding is a jote, what
ever its size, which may and does vary from one paying a 
rent of one rupee to, one of which the rent is half a lakh. 
The large majority oi jotedars have small holdings and are 
raiyats proper, cultivating their lands either by their own 
or hired labour, or on the system of adhiyari or halvers. 
But a large number of jotedars have raiyats under them, 
who are called either chukanidars or kurpa prajas. T he 
chukanidars, too, have often raiyats under them, and in 
some cases, especially in the larger jotes, there are four or 
more degrees before you get to the actual cultivator. 
Jotes are saleable quite irrespective of the term during 
which they have been held, whether jotes held direct from 
the zemindar, or chukani jotes, which are held from a jote
dar. If a man gets a jote to-day, he can legally transfer 
it by sale to-morrow. Such sales of jotes by registered 
deed or oh decree of Court are of daily occurrence.’ There 
is a strong resemblance between the interests in land in 
Rungpore and those found in the Bhootan Dooars. 1 he 
Collector says that when the jotedar pays Rs. 100, he col
lects Rs. 200 from the actual cultivators.”

Thu Honda- §  393. “ In Backergunge there are as many as thirteen
%im 7lwla- persons having successive interests in the land inferior to
dam of that of the proprietor or zemindar.3.............The origin of
Jlacker- rnost of the taluks and howlas appears to have been a
<iU“gC' grant of a considerable tract of waste land upon favour

able terms as to rent to some one who undertook to bring 
it under cultivation. The grantee reclaimed portions and 
sublet portions to smaller reclaiming tenants ; or perhaps 
sublet the whole, if he could find tenants to reclaim it. 
These sublessees sublet again ; and the subletting was car
ried still lower, until the whole tract was divided into hold
ings of a manageable size for single families. The num-

8 See ante, p a g e  619.



’ grades doubtless varied with the size of the tract kb'-*—̂
illy leased, and with the denseness of the population 

in the particular locality. Not uncommonly those who 
had reclaimed land sublet it, when the demand lor land 
increased ; or a person, who had taken enough for two or 
three holdings, reclaimed and retained enough for one, and 
sublet the remainder. It is easy to imagine the intricacy 
of interests which must have been the result ol such a sys
tem. Sometimes the zemindar’s grantee embarked a little 
capital, making advances to needy raiyais, forced out by 
the pressure of population from densely inhabited locali
ties, and thus enabling them to buy ploughs and cattle 
and seed, and build homesteads. This was probably ne
cessary at starting a new settlement. A s matters pro
gressed, and if the venture was successful, new settlers had 
to pay a salami or fine to the grantee before he assigned 
them lots in his grant. In many instances, the chief 
capital taken to the work of reclamation was the 
labour of those who accompanied the grantee as a leader 
in whom they had cattftlence. Where the waste has been 
wholly reclaimed and the land fully occupied, we find per
sons occupying the double position of landlord and tenant, 
paying rent for an entire lot, cultivating part, and subletting' 
part to persons who perhaps again repeat the process. In 
the case of persons called ‘ talukdars,’ no difficulty appears 
to have arisen, the word 1 taluk ’ carrying with it a definite 
kind of meaning, and being found as well in the old Regu
lations as in A ct X of 1859. With the kowladars, however, 
the state of the case is not so clear. Are they talukdars ?
Do they hold an undertenure in the vague sense in which 
the word has hitherto been used ? I f  so, what is its nature, 
and what are its incidents ? A re they raiyais entitled to 
acquire a right of occupancy ; and, if so, what becomes of 
the middlemen below them and the actual cultivator of the 
soil at the bottom. A ct X supplies no answer to these 
questions, and the Courts have not yet settled them. The 
howla interest has come by custom to be regarded as herit
able, transferable, and permanent so long as the rent is paid,
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but subject to enhancement. The Government, in settling 
some of its own estates, has treated the howladars as the 
occupancy raiyats, and lias declared that they are at liberty 
to make their own arrangements with the persons holding 
under them without interference on the part of the Settle
ment Officers.”

§ 394. “ Persons in an apparently similar position are to 
be found in other districts under various appellations, such 
as jangalburi raiyats, mandate, ayniadars. Phe origin of 
all is probably similar, though the exact rights accorded 

The Ayma- to each by custom may vary in different districts. In 
dors of Midnapore the Settlement Officer found certain ayniadars, 
Ahduupore. ^  were recdving from raiyats subordinate to them rents

one hundred per cent, higher than those which they were 
paying to Government. Some of these ayniadars, who 
would not agree to the terms offered them by the Settle
ment Officer, were put aside, and the settlement was made 
with the tenants immediately below them. Litigation 
ensued, and these ayniadars were declared by the Civil 
Court to be raiyats having a right of occupancy. ■ • •
. . .  In parts of Midnapore bordering on the Jangal 
Mahals, there is a class of persons termed Mandals, who 
came into existence in the following manner:—  I he zemindar 
granted a tract of waste land to a substantial raiyat, termed 
an abadkar, who undertook to bring it under cultivation,

The Mandals paying the zemindar a stipulated lump sum as rent. I his 
of Alidna- abadkar, partly by the labour of his own family and depend-.; 
l,ore- ents, and partly by inducing other raiyats to settle under

him, gradually reclaimed the greater part of the grant and 
established a village upon it, to which he usually gave his 
name; and, as the head of the settlement, he was called 
Mandal or Headman. The zemindar and the mandal from 
time to time re-adjusted the terms of their bargain, but the 
zemindar never interfered between the mandal and his under
tenants. In Settlement proceedings of 1839, these mandate 

K were declared to have only the rights of sthani or khudkasht
raiyats, and not to be entitled to any viunafa or profit; 
but, though not exactly recognized as tal/skdars, they gra-
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dually acquired rights superior to those of ordinary khud- 
kasht raiyats ; and, as they were left to make their own 
terms with the raiyats settled by them, they must have had 
a very considerable profit besides what they obtained from 
any land cultivated by themselves. Their mandali right 
became transferable by custom ; and, when at settlement 
they came into immediate contact with Government, though 
not recognized as regular talukdars, they were held entitled 
to the consideration which in Bengal has usually been 
accorded to the first reclaimer of the virgin soil The 
Government in Settlement proceedings deducted fifteen per 
centum from the gross jama in their favour, and, after some 
demur, they accepted this as a sufficient recognition of 
their status'*

§ 395- “ In considering the position of persons of the Difference
class described in the preceding paragraphs, it is important between 

to point out that there are important differences between hase'stti  ̂
persons who obtained reclaiming leases in estates perma- Estate* 

nently settled in 1793, and persons, who have since that 
time obtained similar leases in estates either permanently 1793, and 

settled under more modern rules, or still the subject o fSlmllar. 
temporary settlements. The Settlement of 1793 was based other Estates. 

on the assessment of the land then in cultivation ; and the 
possible receipts from land then waste, but which might 
afterwards be brought under cultivation, were not taken 
into account. Indeed, the reclamation of this waste land, 
which in 1793 was computed to form one-tliird, or (accord
ing to others) one-half, or even more of the whole area of 
Bengal, was expressly pointed out to the zemindars as a 
source of future increase of income. The waste land being 
thus as it were held free of revenue by the zemindars—  
seeing that the amount of revenue payable by them 
depended upon the then cultivated lands and would be in 
no way affected by the waste being cultivated or not culti
vated— they naturally did not take much account of 
Government revenue in granting reclaiming leases. All 
the rent that they obtained by such grants was clear gain, * 
subject to no deductions. Naturally they could afford to

lim - 1l
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ffdegj'ggy give, and they did give, such leases at very favourable 
rates— rates which left a large and increasing profit to their 
immediate lessees. The Government subsequently became 
fully alive to the importance of taking the waste land into 
account before any estate was permanently settled, and 
finally it was laid down as a general rule that no estate 
should be permanently settled, in which the actual culti
vation amounted to less than eighty per centum of the 
culturable area. A t the same time Government took into 
its own hands large tracts of waste land not included 
within the limits of the permanently settled estates of 
1793, and the grant of reclaiming leases in these tracts was 
regulated by a reasonable regard to the interests of the 
State, the incidence of the Government revenue being care
fully taken into account. When estates not included in 
the Permanent Settlement of 1793 are now settled, the 
Government usually takes as revenue seventy per cent, of 
the gross collections. Allowing ten per centum as collec
tion expenses, there remains twenty per cent, to be divided 
between the zemindar and the reclaiming lease-holder. In 
the permanently settled estate of 1793, there is ninety per 
cent, of the profits to be divided : or even if  the Govern
ment revenue be distributed over the entire area of the 
estate, it comes to as little as ton per cent, in many places, 
thus leaving eighty per cent, to be divided.”

§ 396. “ Turning to the case-law we find it decided
(1) that, if a person takes land and at once sublets it, he 
will be a middleman and will not under the present huv 
acquire a right of occupancy in such land ; (2) that if a 
raiyat, who has acquired a right of occupancy in land, 

E ffect of the sublets such land, he does not by so doing forfeit his right 
Case-law c f occupancy ; but (3) he cannot by so doing alter the 
'nulls of this nature of his holding and convert it into an under-tenure. 
class. Applying these principles, it will appear that the reclaiming

lease-holder, who never himself cultivated and who sublet 
before he had held for twelve years, never was a raiyat 
with a right of occupancy, lie  was and is a middleman ; 
but what are the rights of a middleman is not laid down in



the law, and must be very uncertain. If such lease-holder 
reclaimed and cultivated part of his lot and let the rest ol 
it, are his position and his rights different in respect of the 
two portions ? Can he be a raiyat with a right of occu
pancy as to the former portion— unable to put off this 
character and convert himself into anything else but a 
raiyat— and as to the latter portion a middleman with 
undefined rights and liabilities ?”

§ 397, “ After the fullest consideration of the whole
subject, it appears to us impossible to discover any prin
ciple of distinction between raiyats and tenure-holders or 
undertenure-holders, which will hold good universally or 
even in the large majority of cases. If cultivation be
taken as the test whether the interest of a particular 
tenant is a tenure (or under-tenure) or a rvrmr//holding, a A'o clear line 
talAkdar, tenure-holder or undertenure-holder may culti- of distinction̂  
vate land forming part of his taluk, tenure or under-tenure, Jaw betn-een 
while the person commonly called a raiyat may have sublet Rmy.ui 
his entire holding and may not himself cultivate a single 
square foot. It is impossible, therefore, to say that, under or Under- 
all circumstances, the person who cultivates is a raiyat,tewes- 
and the person who does not cultivate is a tenure-holder.
I f  the receipt of rents from persons in the actual occu
pation of the land be considered the essence of a tenure- 
holder or undertenure-holder, then we find raiyats also 
subletting and receiving rents from their tenants in actual 
occupation. If hereditability be tried, the raiyat's interest, 
the raiyat's holding is heritable as well as the taluk. Is 
transferability the test ? The raiyat's jama, independently 
of Act X of 1859, is commonly transferable by custom.
Is salability for its own arrears set up as the true dis
tinction? The landlord of his own option brings raiyats' 
holdings to sale in execution of decrees for rent, while a 
tenure or under-tenure is not subject to the special law for 
the sale of under-tenures for the recovery of arrears of rent 
due in respect thereof, unless it is so salable by the title- 
deeds or established usage of the country. If the quantity 
of rent paid by the tenant be supposed to be the point of
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distinction, then in Rungpore the rent of a jote varies 
from one rupee to half a lakh of rupees; while in other 
districts the rent of many taluks is but a few rupees. It is 
true that a tenure-holder or undertenure-holder is not liable 
to enhancement upon the grounds applicable to a raiyat 
having a right of occupancy ; but this distinction stops 
here, for the existing law does not define the grounds 
upon which the rent of a tenure or under-tenure can be 
enhanced."

hle , § 398. From the description just given, It will be evi-
Tenares iu dent that it is not possible to construct any very systematic 
the Low er  Table of tenures and holdings in the Lower Provinces of 
liengT. '°J Bengal. The following Table may, however, be useful in 

helping to form an idea of the subject:—
GOVERNMENT 

Entitled to revenue.
________________ i__ _____  ' ■

Jagirdar* Zemindar* Lakhirajdar* Ghatwal*
Paying revenue to Government. Exempt from payment 

| of revenue to
Eiarahdar8 Government:| (I) Altarage

Darejarahdar, or Ticcatlar, (2) Ayma.
or Katkiuadar (8) Matladmnsht

I
Raiyat

Lakhirajdar Taiiikdar9 Patufdar1 Jangalburidar2 Ganthidar* Joteilar Raiyat 
Exempt from | | [
payment of Zimba Darpatnfilar Su!>-raiyat:

'rent. Taiiikdar I (I) Kurfa
(1) P.rimutto | Sepatmdar (2) Adhiyadar
( 2) Pirutter Aslmt I (3) Burgadar

Taiiikdar Cliahnr- 
| patnf.lar

Nim-Ashat |
Taiiikdar Raivat

I
Howladar

. I
Asbat Howladar 

I
Nim-Ashat Howladar

I
Niin-Howladar

i
Asbat Nim Howladar *

I
Mirash Karsha 

I
Kaim Karsha

1
Karshadar
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;< 399. As to Bahdr, the Rent Commissioners say In points o f  

their Report:— “ Bahar differs from Bengal in two important 'Werence 
respects. The first point of difference is that, while rent Bahdv an(i 

I is commonly paid in money in Bengal, such money-rent Bengal. 

having no direct connection with the quantity of produce,
• gross or net, it is paid in many districts in Bahar either 

actually in kind or in the commuted value of a fixed 
portion of the gross produce.4 One direct and necessary

4 See ante, pages 510, 513, 516.
5 See ante, page 517, note.
8 See ante, page 8, note, 167, note.
7 G U t  means ‘ a landing place,’ ‘ the terminus of a ferry on either side 

of the river,’ ‘ a mountain pass.’ Ghtilwal is a person in charge of a ferry 
or of a mountain pass. A  ghdtwali tenure was granted for the purpose of 
keeping the mountain passes against the Marattas and other marauders. As 
to these tenures, see Reg. XXIX of 1814.

8 See ante, pages 615, 616.
8 See ante, pages 512-513.
1 See ante, pages 617-618 note. The derivation of the word ‘ Patni ’ is 

according to Wilson uncertain. Mr. Harington says, it may be rendered 
“  settled or established,” which Professor Wilson pronounces very questionable.
There is a word paltan ’ which I have met in several districts, used of 
settling with, letting to, a tenant, which is doubtless connected with Mr.
Harington’s explanation.

2 See ante, page 519, note.
3 i.e., the holder of a ganthl, as jotedar means the holder of a jote. The 

interest, which is termed a jote in the district of Rungpore, is called a Ganthl 
in the district of Jessore and the Twenty-four Parganas, a Jttmma in Jessore 
and other districts, a Thicka in part of the Twenty-four Parganas, a Chttk 
in the Sunderbuns, and an Etmam in the district of Chittagong.

4 Under the Agore Batai system, the crop is actually divided and the land
lord’s share made over to him. Under the Danabtmdi system, the niiyat 
agrees to pay the landlord the market-valae of a certain proportion of the 
produce ; the crop is valued at each harvest and rent is paid in money accord
ing to this valuation. I’or further information, see letter No. 1130 of 21st 
August 1858 from the Commissioner of Patna to the Secretary to the Board of 
Revenue, the following paragraphs of which are important :—

“  The second amendment which I propose has also regard to this class.
It is of the utmost importance to the raiyat that it should Ire settled between 
his landlord and himself before he commences his cultivation, how the pro
duce in which they have a joint interest is to be dealt with. Under one system 
(Agore Batai) the landlord employs men to watch Iris share of the crop when 
it approaches maturity, and when it is ready, cuts and carries it himself. In 
a more common variety of the same tenure, the crop is cut and threshed by 
the raiyat under the superintendence of the zemindar's servants, and the pro-
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result of the Bahar system is that the landlords g e tM il'J 
full benefit of every rise of prices, and enhancement on

duce divided on the threshing floor but it is also matter of arrangement 
between the parties in this case whether the landlord shall have the straw or 
only the grain, and whether it shall be delivered at the threshing floor of the 
raiyats village or at some other place more 'convenient to the zemindar.

“  j n the Bhaoll and Danabandi tenures, which in the districts o f Shahabad 
and Bahar are more common than any others, there is even more room for 
dispute. In 1849, and again in consequence of a dispatch from the Court of 
Directors in 1851, these tenures formed the subject of a voluminous corres
pondence. I append three of the most interesting letters which were written 
on that occasion, in order that those members of the Legislative Council, who 
are not acquainted with the controversy, may become acquainted with its 
bearings and be made aware of the importance of the subject, ft. will be 
seen from a perusal of these papers how very necessary it is that the contract 
between the landlord and his tenant in these Danabandi leases should he 
accurately defined. With this view I would propose that, in addition to the 
amendments in Section II which I have suggested above, the following pro
visions should be adopted either in the form of a new section or as a pendant 
■ to Section I I .— ’ If the tenure be of the kind termed Bhaoll or Danabandi 
or any similar tenure in which the raiyat engages to pay the landlord the 
market-value of a certain proportion of produce, the patta shall also specify 
the market and the month, of which the average rates are to govern the 
contract, and the date on which the rent shall be considered due.’

“ It may very probably be thought by those who have had no experience m 
this part of the country that payment in kind, or the mixed payments which 
form the peculiarity of the Bhaoll tenures, should be discouraged as much as 
possible, and should not be sanctioned by the Legislature, but this would be a 
very great error. A  large portion of the land of this Province is entirely 
dependent on rain for its fertility. In good seasons it yields heavy crops, in 
bad ones next to nothing ; and bad or indifferent seasons are more common 
than good ones. The raiyats, having no capital and being an improvident 
race, would be ruined by one or two bad seasons, i f  they bad to pay fixed 
money-rents. Under a Bhaoll or Batai system, on the contrary, where the 
rent is proportioned to the produce, they can always rub on, and if  they have 
not much opportunity of making money, they are tolerably secure from ruin. 
These tenures are therefore very popular, and, when the landlord is a just 
man, arc perfectly satisfactory to all parties. A ny attempt to abolish them 
would create great discontent. The only, complaint is that, owing to the 
defects of the law, the raiyat who holds under these tenures is now practically
at. the mercy of his landlord.

“  In Bhaoll cases all my informants here are agreed on the necessity or 
compelling the production of the Danabandi or estimate papers. In order to 
render this intelligible, it may be necessary to explain the process o f a settle
ment of accounts under the Bhaoll system. When the crop is ripe, the pal - 
wari, the gomashta, the ami'n, a jarih tush or measurer, a salts or arbitrator, a
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tlxe ground of increase in the value or price of the produce 
is a stern reality to the raiyats of .Bahdr. The second 
point is that, while in Bengal the raiyats are the stronger 
and the landlords the weaker party, in Bahar it is just 
the reverse, the raiyats being (save in some exceptional 
places) in a depressed condition and incapable of main
taining against their landlords the rights given them by 
law. It is possible that there is some connection in the 
nature of cause and effect between these two points of 
difference. The Bahar system is really a Metayer system, 
with most of its worst features and few of the advantages 
enjoyed by tenants of this class in Continental Europe.
The European Metayer is usually secure in the possession The Bnhdr

. ' system a baa
of his land, and is certain at least of half the gam resulting § ^ tay^r 

from any improvements which he makes by his own labour system 

or capital. His landlord furnishes half the plough-cattle 
in some places, and in others half the seed. In many 
places a house is kept up for him. Thus he receives con
siderable assistance towards producing the crop in which 
he and his landlord are sharers. The Bahdr raiyat, on the impoverished 
contrary, gets nothing but the bare land ; his possession 
is insecure and he has no incentive to improvements, i1lg class in 
while the petty oppressions practised in collecting a rent BaMr.

navisinda or writer, and the jet raiyats of the village with the raiyat himself 
proceed to the field in which the crop is growing. The satis first makes an 
estimate of the produce ; the amin then makes another. I f  the two estimates 
agree, the matter is considered settled. If they differ, the raiyat cuts a cottah 
where the crop is thinnest; the zemindar's people cut another, where it is 
heaviest. The. produce is threshed out, mixed together and weighed, and the 
produce of the whole field is estimated from this sample. A  memorandum of 
the result, called a Danabandi, is made out by the patwari and his writer, and 
signed by those present. The raiyat is then at liberty to cut and store bis grain.
The patwari next prepares a paper called a ‘ Behri,’ showing the amount of 
gram in the possession of the raiyat and the respective shares of the malik 
and the raiyat, and sends for the malik’s share, which the raiyat either pays in 
grain or money, as may have been agreed upon. If the agreement is to pay 
in money, the gomashta writes to the amlah of the surrounding villages for the 
nirk, or market-rate, which is returned on the back of his letter, and an 
average is then struck. ’It will thus be seen the accounts of the estimate of 
the crop and its weigbment form the chief evidence in these Bhaoli cases, and 
that a jamawasil account is of comparatively little use.
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in kind leave him too often less than half the crop, the 
whole cost of producing which has fallen upon him alone. 
Then the ticcadari or farming system, under which the 
landlords, who should protect their tenantry and take an 
interest in their welfare, make them over to be ground 
down by ejarahdars or farmers, exercises the most perni
cious influence on the condition of the cultivating class 
in that part of the country.”

§ 400. As a natural consequence of the different 
course pursued in dealing with the North-Western Brovin - 

n . , ces, there is now to be found in these Provinces a much 
iveli defined greater diversity of well-defined tenures than in Bengal,
l  enuns in anc[ j_pe greater number of them date from a period antece-
UpperIndia. . °  , , 1

dent to our rule. To give a complete and accurate account:
of them all would lead me far beyond the limits of this 
work, and would indeed scarce be possible with the mate
rials at my disposal. The following brief description of 

The Taluk- some of the most important of them may however be 
- da/ l  1k W%s useful: The talukdars of the North-Western Provinceso f the ISorth-

Western and Upper India correspond, as has already been pointed 
Provinces. 0qt, to the old Zemindars of Bengal, and had a somewhat

5 Mr. Coiebrooke said in a Minute of 1813 :— "  The tenures are less various 
and complex in the Upper Provinces.” . . . . “  The intricate claims
and pretensions, extending through a long gradation of tenure, from the 
sadr or pargana zemhufar to the village one and to the subordinate taluk- 
dar, dependent or independent, which occasioned much perplexity and em
barrassment in Bengal, are unknown to the Western Provinces.”  Bui either 
this observation was made because (as is very probable) the state of things 
was not understood, or (which is possible) many tenures which were then in 
existence have since disappeared. Bengal does not now, to my thinking, 
present greater complexity than the North-Western Provinces. The Marquis 
of Hastings, in a Minute o f the 31st December 1819, said with reference to the 
Upper Provinces ::— “  A  general regulation, that would be efficient for the 
protection of the raiyats, could hardly be framed, were their tenures simple 
and uniform in different districts. So far from this being the case, there is 
often extraordinary diversity in the rights of individuals inhabiting the
several villages within the same districts........................... .....  . A  sweeping
arrangement which shall level these distinctions, or which, on the other hand, 
shall apply to all villages this graduated scale, because it obtains in some, 
must involve a violation of those prescriptive rights which equity and policy 
should be anxious to preserve uninjured under the British sway. ”
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similar origin. Some of them (and these have been termed 
pure Talukdars) are descended from military leaders and 
other persons who formerly held a superior rank in the 
country. Others again (and these have been termed im
pure Talukdars) have come into existence at a later period 
and under the Mahomedan rule, having been originally 
mere collectors of the Government revenue, and subsequent
ly, by the favour of those in authority or in consequence 
of the weakness and decay of the Empire, having acquired 
an hereditary interest. The nature of this interest was 
not very well defined, and probably was not of the same 
kind or extent in all parts of the country. In some cases 
the Taliikdar, while claiming an hereditary right to settle 
(or the revenue6 and so stand between the Government 
and the village Zemindars, urged no pretension to a pro
perty in the land and admitted the rights of the Village 
Zemindars as the immemorial occupants of the soil and 
entitled to give, sell or mortgage their lands at will. In 
other cases, the Talukdars set up extensive claims to the 
property of the villages included within their taluks on 
the plea of sale, gift or mortgage executed in their favour 
by the original zemindars.7 The mistake committed in 
Bengal of creating both alike absolute proprietors of the 
soil and ignoring all other rights was now carefully avoided, 
and it was pointed out to Settlement Officers that the 
question to be judicially disposed of in each case was 
whether a village was exclusively the property of the

6 I t  m a y  be o b s e r v e d  th a t  th e  m e re  f a c t  o f  s e le c t in g  a n y  p a r t ic u la r  s e t  o f  

p e r s o n s  a s  th e  c la s s  w it h  w h ic h  th e  s e t t le m e n t  i s  to  b e  m a d e  is  c e r ta in  to  h a v e ,  

a s  a  r e s u lt ,  th e  e n la r g e m e n t  o f  th e  r ig h ts  o f  th a t  c la ss  a t  t h e  e x p e n s e  o f  th e  

r e s t  o f  th e  c o m m u n ity — -S e e  M r. H o l t  M a c k e n z ie ’s M inute—  g§ 337-J38 . 349 
and  3 5 5 — M r. S h o r e ’ s M in u te'of %th June  1 7 8 9 , § 1 7 3 — and  M a in e ’s Village 
Communities, p p . 1 4 9 — 151-

7 “  W h e n  o n e  o f  t h e  V i l la g e  z e m in d a rs  w a s  e m p lo y e d  b y  t h e  r u lin g  p o w e r  

t o  m a n a g e  th e  v i l la g e s  in  h is n e ig h b o u r h o o d  an d  to  c o l le c t  th e  re v e n u e  a s a  

taliikdar or fa rm e r , h e  a p p e a r s  to h a v e  e n g a g e d  in  a  c o n s t a n t  s tr u g g le  fo r  t h e  

e x t e n s io n  o f  h is p r o p e r t y ,  a n d , as h e  g e n e r a l ly  h a d  th e  h a n d  o f  p o w e r  a n d  a  

p r e p o n d e r a t in g  in flu e n c e  w ith  th e  A m in ,  th e  v a rio u s  v i l l a g e s  c o m p ris in g  th e  

taluk  o r  fa rm  w e r e  to o  fr e q u e n tly  c o n v e r te d  b y  fo rce  or fr a u d  i n t o  o n e  e sta te  ”

— C a r n e g y ’s Land 7 enures o f Upper India,
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Talukdar, or other persons possessed therein heritable and 
transferable properties independent of the will of the 
Talukdar. In the former case the settlement was made with 
the Talukdar. In the latter case the village Zemindars or 
persons possessing similar rights were admitted to settle
ment, and the Taldkdars received a fixed allowance, 
generally of 2 2 %  per cent, on the revenue collections.8

§ 401. The Village System was in existence in the 
Upper Provinces when they came under our dominion.3 
Under that system the proprietors or village zemindars

8 It has been contended by some thst, as in Bengal everything was sacri
ficed to the proprietary right of the zemtuiars, so in the North-Western 
Provinces we went into the opposite extreme, and restored and fostered the 
village system in many instances at the expense of proprietary rights fairly 
belonging to the tahlkdars, as having been acquired by purchase or other just 
means, In Oudh we attempted to establish the village system, but changed 
our policy after the Mutiny. In many of the districts of the North-Western 
Provinces the holders of villages belonging to tahlkdars, which had been 
broken up at the Settlement, acknowledged the suzerainty of the tahlkdars 
as soon as our authority was subverted. This conduct amounted, as Lord 
Canning wrote, almost to an admission that their own rights were subordinate 
to those of the tahlkdars— that they did not value the recognition of these 
rights by the ruling authority— and that the taUkdarl system is the ancient, 
indigenous and cherished system of the country. This being the case in our 
older provinces, where our system of Government had been established for 
more than half a century, during twenty years of which we had done our best 
to uphold the village occupant against the interest and influence, of the taluk
dar, Lord Canning decided that we should retrace our steps in Oudh, and 
accordingly the tahlkdars of Oudh were declared to possess a permanent 
hereditary and transferable proprietary right, subject to any measure which 
the Government might think proper to take for the purpose of protecting the 
inferior zemindars and village occupants from extortion and of upholding their 
rights in the soil in subordination to the tahlkdars (Letter No. 626S o f loth 
October 1859 from Secretary to Government o f India to Chief Commissioner 
o f Oudh). In a subsequent communication it was remarked that “  it is 
obvious that the only effectual prom A\ which the Government can extend 
to these inferior holders, is to define and record their rights and to limit the 
demand of the talukdar as against such persons during the currency o f the 
settlement to the amount fixed by the Government as the basis of its own 
revenue demand— See The Oudh. Estates Act1, I  o f  1869. Mr. Camegy 
traces to five sources the proprietary titles thus confirmed by the British 
Government, viz. (1) usurpation, (2) purchase, (3) grant, (4) reclamation of 
waste, and (5) gift.

0 See Lord Moira’s Minute of 21st September 1815, § 82 : and ante, p. 420.
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were in general so numerous a body that a settlement with 
them all would have been highly inconvenient. We, there
fore, continued a practice, which existed before our time, of 
selecting one amongst the sharers whose name was entered 
in the public accounts as the person responsible for the 
collection and payment of the revenue. The proprietor, Patfidari

who is thus a party in his own name to the contract with ,
* Lumberdar,

Government for the payment of the revenue, is called the Vaiiidar.
Sadr Malgiusar or Lumberdar, while the co-sharers or 
proprietors who are not parties in their own names are 
called Pattidars.1 Under the existing law, the settlement 
is to be made with the proprietor, or if he have transferred 
possession to a mortgagee or vendee, then with such 
mortgagee or vendee. Where there are several proprietors, 
the settlement is to be made with them all jointly or with 
their representatives elected according to custom. When 
several persons possess separate heritable and transferable 
proprietary interests of different kinds, the Settlement 
Officer is to determine (1) which of such persons shall be 
admitted to engage for the payment of the revenue, due 
provision being made for securing the rights of the others ; 
and (2) the manner and proportion in which the net pro
fits of the estate shall be allotted to the several persons 
possessing such separate interests.2

1 See s. 2, Act I of 1841. Sadr means ‘ chief ’ and Malguzar means 
‘ payer of revenue. ’ Lumberdar is derived from the English word ‘ number ’
— the natives interchange the letters n and /— and dar, a holder, i.e. having a 
number in the Collector’s Roll. Patti is a share- one of the many shares 
into which the village has been split up by the operation of the laws of 
inheritance, &c. Pattldar means any holder of a share, but has in practice 
been limited as above. In a Afakmill or perfect pattidarl tenure the lands 
are held in severalty by the proprietors, who are all jointly responsible for the 
revenue. In a ndmakmll or imperfect pattidarl tenure, part of the land is 
held in common— and the profits of this go first to meet the revenue— and 
the remaining part is held in seve-alty. When one of the co-sharers fails to 
pay his quota, the others have to make it good. This accounts for the origin 
of a practice, which had to be stopped by legislation in Bengal (see clause 2, 
section 63 of Regulation VIII of 1793), namely, of demanding the rents of 
absconded raiyats from those that remained. See, as to the pattidarl tenure,
Mr. Holt Mackenzie’s Minute, §§ 576— 389; and Lord Moira’s Minute of 
21st September 1813, §§ 80— 97.

2 See sections 43, 44 and 33 of Act XIX of 1873.
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§ 402. The BhaiyachdraJ tenure, which is to be found 
chiefly in Bundlekund, is similar to the pattidarl tenure, 

llhm vaehi- save i*1 some few particulars. The village is divided into 
ra ’Ji nni es, thokes, and each thoke is subdivided into behris. The asatnl 

or cultivator pays the behrlwar, who in his turn pays the 
thokedar, who again pays the lurnberdar, or fhokhia as ' 
he is called in Bundlekund. When any asatnl fails to pay _ 
his quota, the behrhvar makes good the difficiency by a 
fresh assessment on all the asamls, made upon the same 
principle as regulated the first assessment. In the event 
of the failure of a whole bekrl, the difficiency is levied in 
a similar manner from the thokes. A ll the khndkasht raiyats 
in a Bhaiyachdra village are descendants of the original 
proprietors, and the only tenants are the paikasht raiyats 
of the neighbouring villages. The original settlers were 
sufficiently numerous to enable their descendants to bring 
the whole of the land of the village under cultivation 
without calling in the aid of strangers, and the minute 
subdivision of property brought about by the operation 
of Hindu Law has created a large number of petty pro
prietors, who all enjoy equal rights and privileges. The 
original assessment having been adjusted with reference 
to the quantity of land in cultivation at the time, the 
equality of allotment was disturbed by increase of cultiva
tion in some behris or decrease in others. It is customary 
from time to time to rectify the inequality thus created 
by a fresh distribution of shares. The operation of this 
custom has led to very considerable dissension, those who 
have extended the cultivation being naturally unwilling to 
transfer the fruits of their labours to their less industrious 
brethren. Where there is a custom that the land or the 
amount of revenue payable by each sharer shall be periodi
cally re-distributed or re-adjusted, the Settlement Officer 
may enforce such custom.4

• Bhaiyachdra is derived from Bhai, BkaiyA — brother, and achdra =  insti
tution : or according to others, from bhatyd and M r  — four, indicating, 
according to native idiom, that all pay alike.

1 Section 47 of Act: X IX  of 1S73.
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§ 403. Sir Edward Colebrooke, in his Minute® of the 
12th July 1820, gave the following ‘ short review ’ of the 
tenures of the villages in the Western Provinces:— “ (i)
Villages, the property of which belongs entire to one *i> Edwm-d 
person. -The whole of the proprietary villages in Rohil- 
cund are of this description, all trace of arty more ancient ig-20 o f the 
tenure having been lost in the successive revolutions of the '{’<»*<»•** m

0 . the u  ppev
Rohilla conquest and of the Vizier’s Government. In Provinces} 
such of these villages where, in the process of death (t) Villages 
and descent, the property has vested in any number of,, 
representatives of such single proprietor, the apportion- ou-m r; 
ment of the shares of each person is a question of law, 
which can be at any time adjusted in the Courts, notwith
standing a settlement of the village entire with any fewer 
number than the whole of the heirs. The nature of these 
estates is the same, whether they consist of a single vil
lage or of any number of villages. (2) Pattldarl villages. (E) I’allidan 
The principle on which the settlement of such villages ’
should be made is the same, however various the number 
or extent of the patties may be. The arrangement is cer
tainly more simple when the patties are few and of equal 
proportions ; for instance, two halves, three thirds, or four 
quarters ; a half and two quarters, a third and four-sixths, 
two quarters and four-eighths, or any other number of 
homogeneous shares; but the most complex detail of 
fifty or more dissimilar shares might be as x'eadily kept 
in the Tehsildar’s office as it now is in the Pativarl's ac
counts. (3) BkaiyacMra villages. The only distinguishing (s) Dhaiya- 
feature between these anomalous tenures of Bundlekund 
and the minutely subdivided pattldarl villages of the Doab, 
is the occasional re-partition (to which by the custom of 
the tenure they are liable) of the proportion of assessment 
As the whole of the thokes and behn's in the aggregate 
are deemed responsible for the aggregate assessment, 
instead of considering, as in patti'darf villages, each divi
sion answerable for its proportion of the assessment, and

*111 Revenue Selections, 165— 167.
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liable to be sold for its own default, the insufficiency of 
any division to the discharge of the proportion originally 
affixed on it Is made up by a re-partition 011 all the divi
sions, and the proportional assessment is accordingly liable 
to variation. (4) Villages of which there are no proprietors. 

(4) tillages Some of these villages are to be met with in every dis- 
imving na  ̂ trict . kut they are principally in Rohilcund, where some 

iopiuMi. entjre pcirganas are thus situated, in consequence of the 
Rohilla Government having reserved to itself the pro
prietary sovereignty on the expulsion of the original 
zemindars, The settlement of these villages has hitherto 
been made with the mokuddums or Purdleans; and the only 
objection of which l am aware against perpetuating the 
settlement with them is, that the creation of a proprietary 
right in them may militate with other rights in other 
persons, and nominally with the privileges of the rest of 
the inhabitants of the village, among whom they have 
hitherto been no more than primi inter pares. In this class 
may also be included the villages appertaining to Govern
ment by purchase on their exposure to sale for arrears.

§ 404. Of the villages originally pattldarl and bhaiyct- 
ckdra, many have already, under the operation of the 
system introduced by the British Government, assumed 
the character of the first description of villages, or villages 
belonging to a single proprietor; and with regard to such 
of them which have thus changed their nature under 

, . public sales, it is apprehended that no retrospective legis-
ji/utiyackdru lation could now re-establish the former tenure. I hey 
Village*  ̂ were understood at the time of sale to have been sold as 
'ihTtl'imue die exclusive property of the engaging party, on the prin
c e  Law cipie introduced from the Lower Provinces at the cession, 

'singe and Government could not, without incurring the charge 
Owners. of a breach of faith, attempt now to restrict the value of 

the purchase by explaining their intention to have been 
to sell no more than the undefined right, be it greater or 
less, which the engaging party might have held in the 
estate. But in all private sales to which Government is 
not a party, it can never be too late to explain away the
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Vyi^^Dvdeption, under which the purchaser from a party i^/X j  

'^^Ssiesmng actually a mere Fraction ot the estate has, in 
consequence of that party being single in the engagements 
with Government, been construed into the sole proprietor 
of the entire estate. From this review of the landed 
tenures, it would be evident that in all proprietary estates, 
whether of an entire pargana held by a Raja or of one 
or more villages held by a single proprietor, or of individual 
villages held in joint-tenancy, no recourse can now be ’
had to a raiyativarl settlement,15 under the pledge which faw far 
Government gave at the first acquisition of these pro-/««*«**- 
vinces to make the settlement in all practicable cases 
with the proprietors. The fourth class of villages are, 
of course, the only ones in which a raiyatmarl arrange
ment could be now adopted, in the event of its being 
deemed preferable to the present settlement with the 
mokuddums. I must, however, confess that, for my own 
part, I doubt the expediency. In these estates there is 
only one description of peasantry known to our Regula
tions— tenants-at-will— who, whether khudkaskt or paikasktt 
are left to make the best terms they can with the semindar.
But in practice it will be found, that in these estates the Hotti KlmU 
influence of the mokuddums and other heads of the Village 
Communities is still sufficient in the Upper Provinces to liaii/ats 
oppose a check to the discretion of the landholder, and very 
frequently to dictate the terms to him. A  short enactment, 
declaring the resident tenants to be not removable as long 
as they continue to pay the same rent, which they have 
paid during the last five years, or in the last year preced
ing the year in which the settlement with the zemindar Th*ir 
shall begin to be permanent, would secure against all 
possible events, even in these estates, the benefit of such 
permanency to every class of the agricultural community.’'

§ 405. Lord William Bentinck, in his Minute of the 
26th September 1832, expressed the following view as to 
the Pattidarl tenure :— “ I feel quite satisfied after mature 
reflection on this branch of the subject that the pattidarl 

6 i. e. , a settlement made with the raiyais direct.
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is the original and natural tenure of all the lands 
country, the only proprietors known being the raiyats 
(which term comprises the whole agricultural community), 

LyrH and that the zemindart or talukdarl tenure is adventitious
Ji'ut&ek'a ant* artificial, being, generally speaking, a creation of the 
View o f  the Mogul Government, and the talukdar or zemindar (I am 
Tenure1'1 n0t sPeakhig ° f  die village zemindars or maliks) himself 

being originally neither more or less than a contractor with 
Government for its revenue. These people, in the perma
nently settled provinces, have been declared by law to be 
proprietors of the soil, and it has been argued by the 
opponents of the Permanent Settlement that, by this 
recognition, all the rights of the real proprietary classes 
of the country were destroyed. But there is reason to 
believe that, in Bengal at least, all that constitutes the 
value of such rights had been obliterated long before the 
introduction of that measure, and though perhaps it may 
have been practicable, and more consistent with equity 
to assign to a different class the advantages arising out of 
a limitation of the Government demand, it can hardly be 
contended that the agricultural community were placed, 
and by that Act, on a worse footing subsequently, than 
previously, to the formation of the perpetual settlement. 
The worse effect fairly imputable to the measure as regards 
that body is, that it may have rendered more difficult the 
restoration of any rights which might: at one time have 
belonged to them.”

Three dames §  4^6. “ I am of opinion that throughout the country
of litiiyuU there are three descriptions of raiyats. The first class I 
Torum/Zn consider as being to all intents and purposes proprietors 
JJenfincli's of the lands which they cultivate; the second as having 
1 ten peen originally tenants-at-will, but acquiring in course of 

time a prescriptive right of occupancy at fixed rates ; and 
the third as mere contract cultivators. The result of the 
investigation instituted by my orders into the privileges of 
the different kinds of cultivators, and other matters con
nected with the fiscal administration of the country, was, 
as stated by the Sadr Board, that in most zemindarl estates
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composed of single villages, the raiyats are mere tenants- 
at-will; but that in some of the large mnindari estates, 
there are hereditary raiyats in villages, who seem to be 
connected with the land and the parties to whom they 
pay rent, as individuals in pattldari estates (where there 
was no superior zemindar) were with the Government, 
before the enactment of the British Regulations. Not
withstanding this opinion, 1 have little hesitation in declar
ing my conviction that there is very generally all over India 
a description of raiyats having a proprietary title to the 
lands cultivated by them. These raiyats are termed mlras- 
dars, mirasi, tnaurasi, khudkasht, kadhn, and have other 
designations. Those resident raiyats again who may 
acquire a sort of possessing title by prescription are called 
chappurband, jamai, jadid, and by other appellations. In 
what the privileges of this latter class of cultivator con
sisted, and by what means he became entitled to those 
privileges, are questions not easily answered in the abstract, 
and seem to depend for their solution on evidence to be 
adduced in each individual case.” “ I fully concur in the 
justness of the following observations contained in the 
Resolution of Government, dated the jst of August 1822,
‘ where the raiyats may be merely contract cultivators, 
holding from year to year without any permanent obliga
tion or tie, His Lordship in Council would not be disposed 
to introduce any change; for the system which attaches 
to the land various permanent interests independent of any 
contract between the parties, though it cannot without cruel 
injustice be destroyed, is not one desirable to establish.’
Entertaining this conviction, I need hardly add that 1 
entirely differ from the proposition laid down in the note 
recorded by Mr. R. M. Bird on the rights of resident 
raiyats, namely,— ‘ that all resident cultivators are entitled 
to have their rent fixed, without reference to the term of 
their residence; ’ for I am of opinion that it should always A ll  lt,m/ats 
be borne in mind, that though there may be cultivators ha,,e'l0t 
who have proprietary right or rights of occupancy, it does 
not follow that all cultivators have such rights ; and that

I®- <SL
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on the other hand, though there rnay be zemindars who are 
merely contractors for the revenue, there may be other zemin
dars who are entitled to be considered as proprietors also. 
The greatest care should be taken to discriminate between 
the different classes as well of zemindars as cultivators, 
and to avoid confounding the malgusar of later years with 
the hereditary zemindar, and the mere agricultural labourer 
(or individual who, having settled in the village as a stranger 

A Mstinc- many years ago, has ever since continued to cultivate at 
‘o h ln u d  Neiv  c'iscretion ° f  the zemindar) with the hereditary raiyat, 
Hniyuts. whose ancestors perhaps first broke up the soil and paid 

the revenue or rent of the land direct to the servants of 
the State.”7

§ 407. Mr. W. W. Bird had in a previous Minute 
observed as follows :— “ As to conferring on the raiyats, 

The Policy  who have no such permanent right or interest in the lands, 
'peniwnenT^  ^  Pr,vilege of retaining them so long as they continue to 
Pifshis on pay a certain fixed rent or rate of rent, the good policy,
Nam itniyats arR| even the equity of such an arrangement, has often 
considered. .

been called 111 question ; and he cited with approbation
an extract from a Minute recorded by Mr, A. Ross in the
year 1826 on the rights of raiyats, in which the same view
of the question was taken. Referring to these observation^
Lord William Bentinck said :— “ I am strongly disposed to
refrain from creating rights among the agricultural classes
which had no previous existence. Much has been said, of
late, as to the inutility of the class of persons who are
rent-owners in contra-distinction to the cultivating com-
munity ; but where, as in India, there is so little general
intelligence and foresight, and so much pioverty, were large

T One of the Rules laid down for Settlements by this Minute was “ A ll 
parties to be secured in the enjoyment of whatever rights and privileges they 
may be in possession of, or establish a claim to ; but no new rights to be 
created, and all cultivators, who hold as mere tenants-at-will, to be left to 
make their own bargains as heretofore.”

“  It is quite a mistake to. suppose that every Asamf, -who takes land in a 
village, should join the community on the same footing as his neighbour,” 
Letter to Resident at Indore— Thomason's Dispatches, Vol. I f, p. 197,
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classes of men thrown entirely on their own resources and 
removed from all connection with their superiors, to whom 
they had been accustomed to look up for aid, the conse
quences might be very prejudicial to their own interests, 
as well as to those of Government. It was observed by a 
former Government, that the question of distributing the 
new property arising out of the limitation of the Govern
ment demand, a property before unknown, or of com
paratively insignificant amount, was one than which in 
the whole circle of political science there was scarcely 
any more important in its relation to private interests 
and to the public weal ; and an opinion was expressed 
of the impolicy of frittering away the net produce of 
the land among a multitude of needy cultivators. In 
the Provinces under temporary settlements it is un- 
questionally competent to the Government to concede 
to the actual cultivators much of the profit arising out 
of the limitation of the Government demand by fixing interference 
their payments. Those cultivators would appear to have between 

the right of paying the revenue of the State directly to and’jlaifatt, 
Government without the intervention of any middleman who are mere 
in all cases, where the right of the superior may not rest 
upon a basis unquestionably more solid than that of the able. 

cultivators themselves ; but where, on the other hand, no 
rights have hitherto attached to the cultivators, and they 
have been considered as tenants-at-will, neither justice or 
policy requires that Government should interfere with them 
and their superior, and attempt (what must be an extremely 
delicate and difficult operation) to fix the precise limit to 
which the demand of the latter on the former should be 
confined. Fixed rates on certain classes of soil would 
seem, independently of other objections, to be unjust, if 
intended to regulate the demand between the landlord and 
tenant. If intended only to regulate the demand of 
Government on the malguzar, the sole objection would be 
the difficulty of fixing the rate with fairness and on proper 
data. Sir Thomas Munro has distinctly laid down the 
rule, that all that Government should fix is their own
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deinand upon the raiyat8 for revenue, while the rent 
which the raiyat shall demand from his cultivating tenant 
must vary according to seasons, crops, demand for par
ticular produce, and numerous other details too minute 
for the Government to meddle with. There seems, in
deed, no reason why the Government should interfere to 
regmlate the wages of agricultural more than that of any 
other description of labor. All that is essential to the 
protection of the interests of the common cultivating 
tenantry is, that a distinct record be kept of all contracts 
and agreements that may be entered into between them 
and the landlord, whether such agreements be yearly, or 
for terms of years. The interchange of written engage
ments, in addition to the register, should also be insisted 
on where an increase is demanded.”9

8 i. e., in the sense in which Lord William Bentinck defined him, ante p. 726.
6 The following extracts will show how the rights of the cultivators in 

another province were regarded by one of the greatest revenue authorities.
“  It is most important to separate the under-tenantry into— first, subordinate 
proprietors; second, non-proprietary tenants at fixed rates ; and third, ten- 
aats-at-xviil. ”

“  A  comprehensive view of the rates paid by non-proprietary cultivators 
may be of the greatest use in determining what are the ‘ established rates of 
the pargana’ referred to in section to, Regulation LI of 1795, if indeed 
any rates can be called universally applicable. In doing this, great care will 
be necessary , and great judgment in classifying the several castes of cultivators, 
qualities of soil, or descriptions of crops which regulate the rates. "— Memo
randum on Landed Property in Jounpoor. Thomason's Dispatches, Vo!. II, 

p . 1 2 8 .
“ The third class or tenants-at-will require no lengthened notice. Culti

vators from other villages (paikasht asamis), who temporarily cultivate certain 
fields, are of this class ; so, too, are the temporary occupants of the sir lands 
of a zemindar, and cultivators of lower classes, who are entirely dependent on 
the zemindars, and claim no rights but what he allows them.

«< The cultivators of the second ‘ class,’ commonly called maurasi, chap- 
purband, khudhasht, &c., are those who, in the words of clause" 7, section 15, 
Regulation V II of 1799, and clause 7, section 32, Regulation X X V III of 1S03, 
have ‘ a right of occupancy only so long as a certain rent or a rent determin
able on certain principles according to local rates or usages be paid.’ This 
right is not transferable, and it terminates in such lands as the tenant may 
from any cause cease to cultivate. There is no provision of the law which 
declares these rates unalterable. All the clauses of the Regulations in which 
they arc mentioned (vide para. 134 of Directions of Settlement) describe them

'I



§ 408. On the vexed questions of enhancement of rent, 
ejectment and subletting, the following passages will show 
the views entertained, by very high authority some thirty 
years ago with respect to different classes of raiyats:
— “ The Lieutenant-Governor cannot doubt that a proprietor
has the right under certain circumstances to raise the rents
both of hereditary privileged cultivators’ and of tenants-at- Opmwn k* _
w ill; the former only according to established usage *
and the pargana rates, the latter according to his will and Enhance- _
pleasure. The former cannot be ousted so long as h e me"1 m 'J
pays according to established usage, the latter may be
ousted at the close of the year, when the crop has been
removed, if the proprietor chooses to oust him. It is
most difficult to determine what is “ the established rate
of the pargana to which reference is made in section 10,
Regulation LI, 1795- ” 1 “ On mature deliberation the 
Lieutenant-Governor does not perceive how the right of 
a maurasi raiyat to sublet his land can be denied. He 
has a right of occupancy so long as he pays according to 
the pargana rate for the land in his occupation. If from 
any cause he does not cultivate the land himself, he is

as altering with the circumstances of the parganas. Rents in India, as every
where else, are liable to variation according to the general economical principles 
which govern the relation between landlord and tenant. The only legal proviso 
is, that in no particular instance should a rate be demanded in excess of that 
which is usual or established. The desideratum is an equitable mode of 
assessment. Section 6, Regulation IV, 1794, clause 8, section 15, Regulation 
V II of  1799, and section 9, Regulation X XX, 1803, especially declare all dis
putes regarding rates cognizable by the Zillah Court: and in Regulation V, 1812, 
a course is prescribed according to which the demand is to be made, wherever 
a higher rate is assumed than, has formerly been paid.

“ In these Provinces, the settlement is of too late formation to admit of 
the establishment of any consistent course of judicial procedure in such 
cases, but in the Lower Provinces the process is well understood and of frequent 
occurrence. The class of cases is there sometimes called ‘ jamma nishast. ’
The principle to be observed in deciding them has been laid down by the 
Sadr Dhndni Addlat in several cases.”— Letter on the rights o f  under-tenants 
in Jounpoor to Secretary to the Sadr Board o f Revenue, TV. IV. P ., dated 
27th March 1849— Thomason's Dispatches, Vol. I, p. 476.

1 f i t te r  Not. 2351 of 30th June  4851 to Secretary to Board o f Revenue,
N. IV. P .— Thomason's Dispatches, Vol. II, p. 131.

[fjf . <SL
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at liberty sooner than throw up any portion of his land 
to provide for its cultivation by others. Fie continues 
responsible to the malguzar for the rent of his land, and 
so long as he pays it, the malguzar cannot interfere with 
him. I f  he sublets to a great advantage a presumption 
exists that the rent he pays is below the pargana usage, 
and the malguzar may sue for re-adjustment and increase 
of rent; but he cannot set aside the maurasi raiyat, and 
collect direct from the under-tenant. That would virtually 
be to oust the maurasi raiyat contrary to the conditions 
of his tenure, which are continued cultivation and punctual 
payment of the equitable rent.”3

§ 409. In order to show one of the views entertained 
half a century ago as to the classification and rights of 
the raiyats, I shall reproduce the account given in 1832 
by a Civilian to whose work® I have already referred. 
According to this writer, the agricultural community in 
Bahar, Benares and the Western Provinces was divisible 
into eight classes : —  (1) Occupant proprietors, zemin
dars. pattddars or sharers : (2) Hereditary farmers of 
the revenue o f extensive tracts of country, tahikdars : 
(3) Purdlums, mokuddums and hereditary raiyats : (4) cul
tivators whose interest in the soil was doubtful, or depended 
upon the will o f others, paikashts and those classes of 
raiyats who entered upon land formerly under cultiva- 

Clnuitica- tion, hut deserted by the ancient occupant proprietors : 
Hon o f  die (5) Hereditary plpughmen, Village artizans and servants : 
Commmi*iynf(fy Government farmers of land, the settlement of which 
Bnh4 r,Usnd.s had been refused by zemindars, Sic.: (7) Katkinadars or 
rWeUern>e tinder-farmers, i. e. under (6) : (8) Those who claimed 
Province* under assignments from Government either the pro-
in 1832. prietary title in the land and the revenue or the revenue 

only. As to the rights and privileges of some of these

* Thomason'* Dispatches, V o i, II, p . 2 16 .

* ‘ * A  Memoir on the Land Tenure ami Principles o f Taxation in the 
Provinces attached to the Bengal Presidency ”  b y  a  C iv i lia n . T h e  a u th o r  is 

g e n e r a lly  supposed to  h a v e  b e e n  M r. N . J .  fe a lh e d . I  h a v e  h ith e rto  q u o ted  

th e  w o rk  b rie fly  as “  Land Tenure ”  b y  a C iv ilia n ,
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classes, he says :— “ The mokuddumi rates of assess- /?aim for 
ment vary from two-fifths of the produce of tnykari, or Mtkuddums. 
grain crop, to one-fifth ; and the money-rates for zabti 
(or crops not being grain, and of the better description, 
such as sugarcane, tobacco, oil-seeds, and so forth), 
also vary from one-eighth to one-third less than those 
paid by common raiyats ; and an abatement, for plough
man’s allowances, of one-eighth of the whole of the 
grain produce, is almost universally made. Hereditary Fnr Eei,edi_ 
raiyats pay something more than the mokuddums, and tary Raiyat*-. 
rather less than common raiyats, over whom their ac
knowledged property in their lands seems to be the prin
cipal superiority they enjoy. They possess the privileges 
of letting out the water of wells dug by them on their 
own lands. There are few instances to be seen of an 
hereditary raiyat paying more than one-half of grain 
produce in kind. They very seldom pay so high a rate ; 
two parts out of five is the usual rate. Some hereditary 
raiyats have kamkerahs allowed them, in which case the 
ploughman’s share is deducted, in the first instance, from 
the whole produce ; if there are no kamheralis, and the 
raiyat has heretofore had them, the eighth share is 
appropriated by them.”

§ 410. “ The rights of the class composed of common
raiyats and paikashts,— that is to say, non-resident culti
vators, are doubtful, as depending, in no small degree, 
on the will and caprice of others. The paikasht, or 
non-resident, is circumstanced somewhat similar to the 
English farmer; he farms land in which he possesses no description 
proprietary right, under engagements verbal indeed, but 
quite as binding, in the eyes of the people as the most 
formally engrossed lease. He is seldom desirous of extend
ing his interest beyond the agricultural year, commenc
ing in October, at all events, longer than is necessary 
to enable him to scrape together the means of acquiring 
land. If there is any to be had in his own parish, local 
attachments form very prominent features in the char- 
acter of the agricultural classes in this country, and induce
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the individuals composing them to prefer high fates 
bad land in the vicinity of their homes to low rates and 
good land at a distance, Certain prospects of the greatest 
advantage are often found insufficient to induce them to 
leave the paternal home, to settle elsewhere, if they can by 
any means keep life and soul together. Famine and abso
lute starvation, intolerable oppression, and the utter des
truction of their dwellings, will sometimes force them to 
settle elsewhere, but the most trivial grounds for disgust in 
the new house will send them back to their deserted habi
tations. The love of home opposes a great obstacle to the 
cultivation of waste lands, and to the formation of new 
settlements in the forest tracts, and compels malgusars, 
who have much paikasht cultivation, to bestow many pri
vileges and favors on the cultivators whom he has induced 
to engage for land, which a common resident raiyat may 
not look forward to. The rates are, in general, very low ; 
two-fifths of grain produce, and two-thirds of what a com
mon raiyatwould pay in money for mbit produce are the 
most prevalent rates, t he walgusar zemindar oi paki cvliti- 
vated estates are always anxious to inducepaikashts to reside 
in them, and, with - that intent, often build houses, and dig 
wells for them, in addition to every other advantage which 
they may enjoy as non-residents. I f  they can be induced 
to settle, they are presumed to have acquired a right in the 
land they cultivate co-extensive with that of common 
raiyats, otherwise, they are simply farmers of the land, and 
the proprietary right rests in the zemindar malgusar, from 
whom they hold the lease.”

§ 4 11. 1 Common raiyats are those who were originally 
Common Patkasktsi hut have been induced to settle, or who, having 
Jiai’/atS. flea from their ancient habitations, have been persuaded to 

reclaim waste land, or to enter upon fields deserted by their 
occupants, and to reside upon the estate. On their first 
arrival, they are generally well treated, and, in some 
instances, enjoy peculiar advantages in respect to the rates 
of tax imposed, but aie soon brought upon an equality 
with the old residents, or, which most frequently happens,
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are reduced a grade or two below them. If the land they 
may occupy has been the property of an hereditary raiyat, 
they must give it up on his return to claim his right. If 
they will not cultivate the description of produce which 
their land is fit for, the malguzar and thepurdhan will give it 
to another cultivator better able, or more willing to do it 
justice ; but such procedure is considered a very harsh 
stretch of power. Public opinion, therefore, prevents it 
from being generally resorted to. Uninterrupted succes
sion and occupation for two or three generations confers a 
prescriptive right on the descendants of common raiyats in 
the fields they till; but as there is no instance on record 
of a transfer of it by sale, and as a failure to pay the usual 
quota of land-tax will sanction dispossession, it would 
appear to be rather a right of conditional occupancy than of 
exclusive ownership in the soil. Still, common raiyats are 
not to be considered, under the practice of the country, as 
tenants at sufferance, and liable to be ousted from year to 
year by a malguzar, because another offers a higher rate.
The acts of tillage and occupancy convey, by ancient law 
and custom, a right to hold their fields, provided always 
that they cultivate the crops which their land ought, in 
reason, to produce, and pay the fixed quota of land-tax, 
which is leviable from them, according to the rank they 
hold in the agricultural community, on each description of 
produce, subject, however, to the saving provision in favour 
of those absent hereditary raiyats, who, on returning to 
their estate, shall claim their interests in the land.”

S 412. Subordinate to the proprietors with whom the „ ,. : oNb-proprie-
settlement is now made, there arc various classes of ton or In/e-
sub-proprietors or inferior proprietors whose rights arerior ProPr*e~ 
recorded in the Record of Rights, and the protection of 
which is part of the duty of Settlement Officers, This 
protection is usually afforded by the formation of a sub
settlement on behalf of the proprietors with them, when 
their interest extends to the whole mahal or estate, and 
is heritable and transferable. They are bound by this 
sub-settlement to pay to the superior proprietor, with



whom the settlement is made, an amount equal tcHfnfe-  ̂
Government revenue together with the share of the 
profits of the mahal to which the Settlement Officer has 
declared j the superior proprietor to be entitled. Occa
sionally k settlement is made with the inferior proprietor, 
the only difference in this case being that he pays the 
amount i f o  the Government Treasury, whence his share 
of the profits is paid to the superior proprietor.* Where 
the subordinate rights are not of such a nature as to entitle 
their possessor to settlement, the protection may be 
afforded by a sub-settlement or in such other way as shall 
maintain the sub-proprietors in the enjoyment of, or of an 
equivalent to, their rights. When these rights are to 
receive from the tenants any money-payment or portion 
of the agricultural produce, this is accomplished by assign
ing in lieu thereof the proprietary right in a certain por
tion O f the mahal, the profits of which are, in the opinion 
of the Settlement Officer, equivalent to such payment or 

Some suh- portion, Inferior or sub-proprietary6 rights are known 
fn Z r e T ,J by various names in different parts of the country. They 

ate traceable to purchase; to relationship or connection 
with the original stock; and to former proprietorship lost 
by foice or under the pressure of necessity, the ex-pro
prietor having retained the whole or a portion of his lands 
on more or less favourable terms under the new proprietor.
V, hat happened in the case of proprietors came also to 
pass in the case of sub-proprietors, under whom was thus 
formed a further class of sub-proprietors in the second 
degree, arid occasionally this quasi-subinfeudation ex
tended to the third and fourth degree.6 The following 
sub-proprietary titles are found in the Province of Oudh, 
and several of these are also commonly found in the dis-

* Sections 54 and 55 of Act X IX  of 1S73.
In what immediately follows I  have Borrowed very largely from Mr. Car

e e r '5 little work on Land Tenures in  Upper India.
Just as the principle of the Patnl tenure in Bengal was carried down to 

dar-patnis, at paints in the second degree (dax =  within or under); sepatnis, 
at paints in the third degree (« =  three), and even still lower.

\ '̂ Si> ) " Landholding, and the Relation o f Landlord ^ C T
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tricts of the North-Western Provinces— viz.:{\), Pakhtadarx;
(2), Diddn ; (3), Sir ; (4), Nankar ; (5), Shankalap ; (6), B irt;
(7), Baikitat ; (8), Baghat ; and (9), Biswi. The first seven 
are heritable and transferable., The Baghat tenure is sub
ject to special conditions, and the Biswi tenure is altogether 
contingent. The term pakhtadari has come into existence Pakhtadari 
under British rule. In former times when an ex-proprietor " emre■ 
entered into an engagement for the revenue of his village 
at a fixed amount, he was said to hold pakkd) He was 
responsible for the loss and received the profit, and this 
whether he collected himself or with the aid of the Govern
ment officials. When he merely engaged to collect and 
pay into the Government Treasury, receiving a commis
sion on the collections and having no interest in the profit 
or loss, the arrangement was termed kachcha. It was our 
policy to consider that person to be in possession of a 
village, who was responsible for the loss and received the 
profit. Thus the pakhtadar or person who held pakkd 
came to have certain rights, which we admitted and ac
knowledged, though restoring the former proprietor,8 and 
the term pukhtadari came to be applied to an intermediate 
tenure between the proprietor and the cultivator.

§ 413. In the case of transfers, voluntary or involun
tary, it was a common practice for the transferree to assign 
a portion of the land in perpetuity to the former proprie
tor for his subsistence, and this was called Diddri. The 
assignment, which was usually in writing, might be of one 
or more villages or merely of a few fields. When a whole 
village is held under this tenure, the sub-proprietor invari
ably enjoys all village privileges and dues. DlddH grants riiddn 
were in most cases originally rent-free, but were somcr Tenure. 

times assessed with a low quit-rent termed barbasti. The

’  Pakkd m ean s ‘ r ip e ,’ ‘ m atu re,’ ‘ co m p lete ,’  ‘ s e tt le d .’ Kachthd m eans 
‘ u n rip e ,’ ‘ im m a tu re ,’ ‘ in co m p lete ,’  ‘ u n settled .’

" A c c o rd in g  to  one view  th e  pakhtadar was a lw ays an ex-proprietor, and  the 

antithesis in th e  u se o f  pakkd and kachcha lay  in the existen ce  or n o n -ex ist

en ce o f  rights, th e  term  mastajir b e in g  a lw ays ap p lied  to stran gers, w h o  w e re  
n ever said to  h o ld  P akk a.

A  3

'  C o^ X  ' ...
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land, which was retained by a proprietor in his own pos* 
session and cultivated with his own ploughs was termed 

Sir hud. Sir.9 When a proprietor parted with his property, he not 
unusually kept possession of his Sir land, ar first perhaps 
without payment of rent : but afterwards rent was certain 
to be levied from him, generally however at a lower rate 
than that paid by his neighbours. Sub-proprietary Sir  
originated also in grants to the junior members of the pro- 

Tlnnhir prietary family. Nankar was an assignment of land or 
revenue for subsistence, consisting sometimes of one or 
more entire villages, sometimes of a portion only of a vil
lage. It was made in some instances to proprietors, in 
other instances to persons having no proprietary right, such 
as Kanungoes, Mokuddums, Chaudhris, Kazfs, who were 
generally however servants of the State ; and it was doubt
less in this capacity that the allowance was made to 
Zeminddrs. Sub-proprietary Nankar is usually an assign
ment like Dlddrt, but differing from it in this, that not 
land, but a portion of the rental in money, was the subject 
of the assignment. Sometimes a fixed sum was given, and 
sometimes a fractional share of the then rental. In the 
latter case, however, the item remained fixed and not sub
ject to enhancement or abatement. The amount is either 
paid to the recipient, or he is allowed an equivalent remis
sion from the rent of any land held by him as a cultivator. 

Shanhalap A  Shankalap tenure consisted either of a whole village, or 
'tenure. 0f lands forming a portion of a village. In the former

* S ir  is th e  S an scrit w ord  for a p lo u g h . S ir  la n d  m a y  n o w  b e  c re a ted  b y  

con tin uo us c u ltiv a tio n  for tw e lv e  y e a rs  b y  th e  p ro p rie to r h im se lf  w ith  h is  o w n  

s to c k  or by his se rv a n ts , or b y  h ired  la b o u r ; see section  5, A c t  X I X  o f  18 7 3 .

I11 B e n g a l it is  c a lle d  Nijjotc (ow n c u ltiv a tio n ), Khas-Kham&r or Khamar.
1 Nankar is  d e r iv e d  from  7V<r«=brea<l and  A '(W = b u sin e ss— -S e e  Appendix 

10 to M r. S h o re ’s Minute o f 2nd April 1788. N a n k a r  is  som etim es im p ro 

p e r ly  co n fo u n d ed  w ith  malikana w h ich  w as a llo w e d  to  proprietors o n ly . 

W h e n  a  p ro p rie to r  w a s  rem o ved  from  th e m a n a g em en t o f  h is  e sta te , malikana 
w a s a llo w e d  to  h im , b u t n an k ar w as u su a lly  w ith d ra w n . “ M a lik a n a  is the 

u n a lie n a b le  rig h t o f  p ro p rie to rsh ip , b u t n a n k a r  d ep en d s u p on  fid e lity  an d  a t 

tach m en t to  the S ta te  and  a  d u e  d isc h a rg e  o f  th e  p u b lic  reven u es ” — Answers 
of Gholam Eosein Khan, Appendix No. 16  to M r. S h o re ’s Minute of 2nd April 
178 8  : see also L o r d  M o ira ’s Minute o f list September 1815, §§ 124..-132.
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V sum was paid down by way of fine when the deed 
was executed, under which the village was granted as a 
subtenure at favourable rates.1 In the latter case the poorer 
outlying or uncultivated lands were made over for a 
money consideration. A  portion of these was to be culti
vated subject to the payment of a rent gradually increas
ing until a stipulated maximum was reached in a certain 
number3 of years. The rest was left rent-free for the vil
lage site, groves, gardens and similar uses.

§ 414. B irt4 tenures are of two kinds, purchased and 
conferred. The former generally originated in an assign
ment for money by a proprietor, who wished to have waste 
brought into cultivation, or was compelled by necessity to 
raise money on his cultivated land. This tenure is alv/ays 
sub-proprietary, held under the proprietor who stands 
between the holder and the Government. It is heritable 3 
and transferable, and the annual rent is fixed in perpetuity. Dirt Tenure. 

Sometimes part of the ■ land was to be held rent-free and 
the rest of it was to be subject to enhancement. Conferred 
birt tenures were originally eleemosynary, being sometimes 
in the nature of life-pensions, and according to usage 
resumable at the donor’s pleasure. In our first dealing 
with these tenures, no distinction was drawn between the 
two classes. Baikitat8 is a tenure similar to birt, but is Baihit&t.

! This is very similar to a pain l taluk in Bengal.
a Somewhat similar to the Jangalburt {hurt— cutting) tenures of Bengal.

For a year or two no rent was asked. Then a low rent was paid, and this 
gradually increased {rassadt) as a greater quantity of land was brought under 
cultivation.

4 Birt, from the Sanscrit vritti, means ‘ maintenance,’ ‘ support.’ Purchased 
birt tenures are similar in their origin to pain! taluks, and scarcely differ from 
the first kind of Shankalap tenures. In one other respect this tenure, as it 
exists in Goruckpore at least, resembles the patnl taluk of Bengal in this, 
namely, that the proprietor or superior landlord is entitled to a fine on every 
transfer by sale, gift or inheritance, and the formality of Iris consent to all such 
transfers —See Report of the Board o f Commissioners to Lord Minto, dated ith 
Jtdy  1808, § 12.

s As to a Maji Birt tenure being heritable, see Mahendra Singh v. Jokha 
Singh and otherst decided by the Privy Council, XIX  W. R ., p. a i l .

* From Bat se sale, and Kite = a share, piece. It may be observed that 
all these tenures have their origin in a practice common not only to different
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generally limited to small patches of land containing one 
or two fields. Baghdt, gardens, orchards, groves belong 
either to the proprietors, or ex-proprietors, to the holders 
of intermediate tenures, or to tenants. The title of all 
except the last extends to the land as well as to the trees. 

Bugknt. The rights of tenants ‘ in orchards planted by them depend
upon the arrangements made with the proprietors or sub
proprietors under whom they hold. Generally no rent is 
taken, and the tenants are repaid for their labour by being 
entitled to eat the fruit, gather the dry wood, and cut down 
a tree occasionally for home use, such as roofing a house 
or making farming implements, the landlord being entitled 
to claim fruit on festivals and to fell an occasional tree 
when he requires wood. BisztiP is a tenure which had its 
origin in mortgage. When a whole village or fractional 
portion of a village was mortgaged under native rule, the 
mortgagee usually obtained possession, and was admitted 
to engage with Government for the revenue. When he 
obtained possession, but was not admitted to engage for 

h'imi. the revenue, he deducted the interest on the loan from the 
rental of the land and paid the difference, termed parm- 
sdnd, to the mortgagor, who was responsible for the 
revenue. When according to our rules redemption was 
barred, the settlement was made with the mortgagee as 
proprietor. In the case of lands less than a fractional 
share of a village, which undei; native Government always 
remained attached to the parent village, the parmsdnd was

parts of India, but to the East and West, viz., the practice of raising money 
by parting with a greater or lesser fragment of what constitutes the highest 
proprietorship or aggregate of rights in land in the particular community. A  
perpetual lease at a fixed rent granted for a sum of money paid down was 
thus a form of alienation which came naturally into use in both societies.

7 In Bengal a distinction is made between trees that are swarup, i.e., planted 
by the tenant, and those that are pcronlp, i.e., planted by others before he 
came on the land. He may cut down and sell the former, but not the latter, 
i.e., according to the usage of some localities.

s Biszvl is derived from Biszva — a twentieth part, but usually applied to 
the twentieth of a blgha. No doubt the calculation of the parmsdnd was 
made in old times as so many twentieths ; and the name remained, although 
the principle of calculation was altered.
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paid in the same way to the mortgagor; and when 
redemption was barred, the mortgagee, biswiddr, became 
the holder of an intermediate title, the parmsdnd or quit- 
rent being generally made equal to the Government 
revenue plus five per cent. Mafi9 grants were made by Mnfi 
proprietors to Brahmins, Bhats, Fakirs and such like for Tenures. 

religious services or through religious veneration. They 
were hereditary, though not originally transferable. Even 
when transferred, they were not resumed, and so usage 
made them transferable in course of time. Marwat Murwni. 
grants were grants of a little land rent-free as pensions to 
the heirs of retainers killed in the service of the proprietor.

§ 415. Jagtrs were grants of lands to retainers still in 
service in lieu of wages. When granted by the Emperor, 
they were assignments not of the land, but of the revenue,1 
and were made as an appendage to the dignity of mansub, 
a kind of nobility conferred for life, and revocable at the 
Emperor’s pleasure. The Mansubddr was supposed to login. 
command a body of horse. There were sixty-six grades 
of the rank, varying according to the number of horse.
This number was however merely nominal, and the per
sonal pay of the Mansubddr, though regulated thereby, was

’  Map, mtifi raeaqs ‘ forgiven,’ remitted— i.e. the rent or revenue of which was 
remitted, these grants being generally rent or revenue-free. The term is not, 
that I am aware of, used in Bengal, where land granted to Brahmins is called 
Brnhmuttar and land granted to an idol is called Dewuttar, Piran, from 
f i r  = a ‘ saint,’ is land granted to a (Mahomedan) holy man for his support, 
or for keeping up the tomb of a deceased saint.

1 It is important to bear this in mind. That the ownership of the soil 
was not in the sovereign is proved by a variety of arguments. One of these 
is remarkable, being drawn from the fact that the Emperors purchased land 
when they wanted it. Aurangzib purchased the parganas of Liindl, Palan, &c. 
in the vicinity of Delhi. Akbar purchased lands for the forts of Akbarabad 
and Illahabad ; Shah Jahan for the fort of Shah Jahanabad ; and Alamglr 
for the fort of Aurangabad and for mosques. When the Jagirdars got posses
sion, they paid malikana to the zemindars. There is a native Hindu saying 
that “ the land belongs to the zemindar and the revenue to the king and 
according to Mahomedan law the sovereign has a right of property in the 
tribute or revenue : but he, who has the tribute from the land, has no property 
in the land (see authorities quoted in Appendix No. 12 to Mr. Shore’s Minute 
of and April 1788).
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distinct from that which he received for the effective horse 
which he was obliged or allowed to maintain. Jaglrs1 
were of two kinds, conditional and unconditional. Condi
tional Jagfrs were granted generally to the principal 
servants of the Emperor in order to meet the expenses of 
a particular office ; and these were held only so long as 
office was retained. Unconditional Jagfrs were independent 
of any office, and were personal grants for the maintenance 
of a dignity, a suitable number of attendants and the 
effective troops which the tmnsubddrftx jaglrdar was bound 
to have in readiness. These grants were for life only. If 
the lands produced more than the Mansubddds allowance, 
which was always fixed, he was bound to account for the 
surplus {tan-fir). There were few jagfrs in Bengal. In 
Bahar a large number were created in the time of Shah 
Alarm and of his immediate predecessor during the anarchy 
and decline of the Mogul Empire. In many instances, 
owing to our want oi information, persons claiming by 
right of inheritance succeeded to jag lrs, contrary to the 
constitution of the Empire ; and thus what was originally 
a mere lile-grant has become an estate of inheritance. *

* T h e r e  w e r e  n o  h e r e d it a r y  d ig n it ie s  in  th e  M o g u l  e m p ir e . S e e ,  fo r  a  fu ll 

a c c o u n t: o f  th e s e  J a g f r s ,  M r. S h o r e ’ s M inute on the R ights and Privileges o f 
Jagh'dars, dated 2nd A p r il 1 7 S 8 , fr o m  w h ic h  th e  a b o v e  a c c o u n t  i s  taken ..
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CH APTER XXVIII.

Landholding, and the Relation of Landlord and Tenant 
in India— The Rent Act of 1859.

§ 416. On Saturday the 10th October 1857, Mr. E. Currie 
moved3 * * in the Legislative Council of India the first reading 
of a Bill “ to amend the Law relating to the Recovery of Rent 
in the Presidency of Fort William in hengal, which after
wards became Act X of 1859. Describing the provisions 
of the Bill in the form in which it was originally intro
duced, he said •“ It declared that all resident* raiyats 
or cultivators had a right of occupancy in the lands introduction 
held or cultivated by them, so long as they paid the into Comal

* • 0/ t/lP JjC.Ttm
rents legally demandable from them. These sections f tl [{,,ciivt,rij 
contained nothing more than what had been the law of Rent Bill 
since the time of the Permanent Settlement; but, under 
that law, the only remedy open to the raiyat was by a 0,-tober 
regular suit in the Civil Court, and to refer a poor cul- l8<‘7- 
tivator to a regular suit against his landlord, under the 
present practice of the Courts, was almost tantamount Qutj-nc 0y  
to refusing him any remedy at all. As the raiyat was the provisions 
to have the right of demanding a patta, it was but just °f the BdL 
that the landholder should have the right of demanding 
a kabuliyat, or written engagement for the payment of 
his rent by the tenant By the present law, a condition 
to the exercise of the powers of distraint or summary 
suit was that the landlord should have tendered pattas to 
his raiyats; and this tender he might make by affixing 
a general notification in his kachahri intimating that the

3 See Proceedings of the Legislative Council o f India, Vol. I l l ,  page 436
and following pages.

' This was altered before the Bill became law.
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pattas were ready for delivery. This law, which was in
tended for the protection of the raiyat, he believed had, in 
practice, been altogether a dead letter. He had provided 
that, when the landholder tendered a patta to a raiyat and 
the raiyat refused to receive it, he might sue him for a 
kabuliyat, and that the possession of a kabuliyat, or 
of a decree adjudging the delivery of one, should be 
necessary5 to authorize a landlord to exercise the right 
of distraint. The Bill further provided penalties for ex
actions in excess of rent payable, and withholding receipts 
for rent paid, and also for extortion of rent by imprison
ment or other duress. It also took away the power now- 
possessed by landholders of compelling the attendance 
of their raiyats for adjusting rents, or for any other pur
pose. This power had been very generally complained 
of as being used as a means of oppression ; and it seemed 
to him to be inconsistent with the general principles of 
our administration. Then followed rules according to 
which the landholder was to proceed when he wished to 
raise his rents, and then a provision allowing raiyats to 
resign their lands when unable or unwilling to hold them 
any longer. Many Bengal officers had urged that a pro
vision like this was very much required. From the want 
of it, an unfortunate raiyat might be literally bound to 
the soil, if it should be the interest of the landholder so to 
bind him.”

§ 417. “ The next part of the Bill related to dis-
Propoied traint. The Council had, probably, seen a pamphlet called
im p ro v em en t Punjuvi Outrages— Punjum, or the fifth, meaning Regu-
o f the Luw  ;a(-jon v  of 1812, which was the law of distraint and 
us to D is- , . , , , . .
iruint. replevin. It could not be denied that the existing

law of distraint bore very hard upon the tenant. Unless,
within five days from the date of attachment, the tenant
gave security that he would bring a suit to contest the
demand against him within fifteen days, his property was
liable to be sold, and as there was no intervention of any

a This provision was afterwards struck out.
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public officer between the attachment and the sale, it 
not infrequently happened that rhe first intimation which 
the tenant received of the distraint was on the very day 
of sale. Then, the whole business of sale and of taking 
security to stay the sale was in the hands of certain Com
missioners, who were paid by a small commission on the pro
ceeds of the property sold. The average receipts of these 
Commissioners were, in some districts, not more than 
one rupee per month, and in none were they more than 
ten rupees per month. It was quite unnecessary to say 
that agency so remunerated could not be depended upon.” 
......................“ He would greatly abridge the power of dis
traint. A t present, a tenant of any grade— the proprietor 
of a patni taluk for instance— might have his household 
goods distrained, if he happened to be in arrear. For 
this there was no possible necessity. He had restricted 
the liability to distraint to the case of actual cultivators, 
and the subject of distraint to the produce of the land
in respect of which the arrear was due.” ................. “ But
the Bill had been designed primarily and chiefly for the 
correction of abuses which, under the operation of the N
existing law, had sprung up in Bengal, and the correction 
of which was loudly called for. It did not appear to 
him necessary to defer any longer remedial measures in 
this division of the Presidency because of the present 
unsettled condition of the other. If it should be thought 
proper, the operation of the Bill might be limited in the 
first instance to Bengal, and extended to the North- 
Western Provinces at some future period, with any modi
fications which the circumstances of those Provinces might 
be thought to require.”

§418. The Bill was read a second time on the 31st 
October 1857, when the only two points discussed con
cerned the probable loss to the revenue from the reduc
tion of stamp-duty upon statements of claim under the Subsequent 
Bill, and the proposal to transfer the jurisdiction in Rent Vngreuof 
cases to the Revenue Authorities including Deputy Col- t,ie Bl11' 
lectors. On the 14th November 1857, the Bill was referred
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to a Select Committee, consisting of Mr. (since Sir Barnes) 
Peacock, Mr. D. Eliott, and the Mover. Mr. H. B. 
Harington was added to the Select Committee on the 5th 
December of the same year; and Mr. II. Ricketts on 
the 8th January 1859. The Report of the Select Commit
tee was presented by Mr. Currie on the 26th March 1859 ; 
and on the 9th April following the amended Bill was 
considered by a Committee of the full Council. Mr. 
Ricketts on this occasion moved the introduction of the 
following new section :— “ If in a suit for enhancement or 
for diminution of a raiyafs rent the evidence produced 
by the parties shall fail to show what rate of rent is 
equitably assessable on the land in the raiyafs possession, 
in such case the Collector shall proceed to ascertain 
the market-value of the average gross produce of the 

New  Section land, and shall declare two-fifths of the ascertained value 
for nettling to be the rent payable for such land. Provided always 

that it shall be competent to the Court to declare a sum 
kicketts. less than two-fifths of the value of the gross produce to 

be the rental payable, if there are any special cir
cumstances, owing .to which the cultivation of the land 
must necessarily be attended with more than ordinary 
expense. When the rent of a raiyafs holding has been 
ascertained as above provided, it shall not, unless on 
special grounds, be again liable to question for a period 
of twelve years.” This amendment was however nega
tived, Mr. Currie arguing that an inquiry into these special 
circumstances must involve elements of much greater doubt 
and difficulty than would be found in an inquiry as to 
the prevailing rate, and that when the proportion of the 
produce was to be commuted into a money-rent to be paid 
under all circumstances, two-fifths would be found greatly 
too high. Mr. Peacock again objected to the jurisdiction 
being transferred from the Civil Courts, and on this point 
there was the only important debate, which marked the 
passage of the Bill through the Council. On the 16th 
April 1859, the Bill was read a third time and passed, Sir 
Charles Jackson and Mr. Peacock voting against it.



" §  419. Assents and dissents were subsequently read and 
recorded. Mr. Peacock’s dissent was based upon his ob- 4 ssente Mid 
jections to the transfer of jurisdiction to the Revenue re~
Authorities, and the probable loss to the stamp revenue.0 Sir c 
Charles Jackson’s dissent was based on similar grounds.7 
The first ground of Mr. Currie’s assent * was :— “ Because 
the Bill defines and settles several important questions 
connected with the relative rights of landholders and 
tenants, which have remained undefined and unsettled from 
the commencement of legislation in the Presidency, and of 
which a definition and settlement have been long consi
dered to be eminently desirable and necessary.” On the 
29th April 1859, Lord Canning, then Governor-General, 
gave his assent to the Bill, and* “ as several assents and 
dissents” had “ been recorded upon the passing o f” the 
“ Bill,” he deemed it “ respectful to the Legislative Council 
to state the reasons ” for which he assented to it. ,l I believe,” 
he wrote,® “ that the Bill will confer a great practical bene
fit upon the agricultural population of Bengal. I find that j m.(j Can_ 
the Bill is objected to, not on account of the substan- ning's Re- 
tial alterations of the law which it effects between landlord 
and tenant, but because it gives the original jurisdiction in Assent to the 
cases arising between landlord and tenant, to the Courts of Bill. 
the Revenue Officers, and takes away original jurisdiction 
from the regular Courts of Civil Judicature, and I find 
that this objection rests chiefly upon two grounds. . . .
. . . I have to observe, that no one doubts that it has
long been desirable that the important questions connected 
with the relative rights of landlord and tenant dealt with 
in this Bill should be settled : that no objection is suggested 
to the nature o f the settlement which the Bill contemplates; 
and that the Bill is a real and earnest endeavour to im
prove the position of the raiyats of Bengal, and to open to 
them a prospect of freedom and independence which they 
have not hitherto enjoyed, by clearly defining their rights

• Proceedings of the Legislative Council of India, Vol. V, page 303.
’ Id., page 305. 8 Id., page 309. “ dd., pages 334' 335-
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and by placing restrictions on the power of the zemindars, 
such as ought long since to have been provided.” Four 
and twenty years have passed since these words were 
written, and the experience of these years has not justified 
the observation as to the rights of the raiyats being clearly 
defined by the measure, which was the subject of this 
encomium.

§ 420. A c t X of 1859 contained provisions both of 
substantive and adjective law. It attempted to settle the 

Scope o f  relations between zemindars and raiyats by a few rules
M i X. o f  d e a lin g  with questions which had assumed particular pro-
85“  minence, and it provided a procedure for the trial by

Revenue Officers of questions arising between landlords 
and tenants. No attempt was, however, made before 
passing the Act to ascertain by evidence or otherwise the 
then existing relations between zemindars and raiyats, and 
the rights which had survived long years of oppression or 
had grown up under British rule. Under these circum
stances it is not surprising that the remedies applied to 
patent mischiefs produced others scarcely less formidable 
than those which they were designed to remove. The 
following are the main lines of the A c t :—

’ Its Main I.— The abolition of the zemindars' power of compel-
Lines. ling the attendance of their raiyats;

II,— a  small class of tenants to be entitled to hold at 
fixed rates of rent:

HI._A  Right of Occupancy, entitling the raiyat to hold
his land as long as he pa|js his rent, to be ac
quired by twelve years’ continuous cultivation or 
holding:

IV.— Provision for settling rent or enhanced rent by the 
agency of the Revenue Courts f  

V.— A reformed attempt to bring about the interchange 
of pattas and kabuliyats between landlords and 
tenants :

1 This was necessary once it was declared that any class of tenants was 
entitled to hold their land as long as they paid their rent— such rent not 
being a fixed rent.
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VI.—An attempt to compel the delivery of receipts 
for rent, and prevent exaction of excess rent:

VII. — The amendment of the Law of Distraint:
VIII. — The transfer of original jurisdiction in suits

between Landlords and Tenants from the Civil 
to the Revenue Courts. The Chief Civil Court 
of the district retained a limited appellate juris
diction :

I X.— Provision for the registration of transfers of per
manent transferable interests in land interme
diate between the Zemindar and the cultivator 

§ 421. The abolition of the zemindars’ power of com
pelling the attendance of the raiyats— a power which had 
been formally declared in 1799,3 and had been oppressively Abolition of 
exercised for sixty years— had the effect of stopping much Zeminti n-s' 
duress and other forms of coercion. This was the result 
more especially in the districts in the neighbourhood of the atten.i. 
the Presidency, in which, soon after the passing of the 
Act of 1859, the Subdivisional System was introduced or 
extended, so that there was a Magistrate’s Court within 
easy reach of every cultivator, some fifteen to twenty miles 
being the longest distance which an injured raiyat had to 
travel in order to seek justice. A  more efficient police 
was at the same time introduced ; and collusion between 
the zemindars or their agents and the officers of police 
was rendered more difficult by the vicinity of the Magis
trate. Much also was due to the spread of education and 
the enlightenment arising from closer contact with higher 
civilization in the Presidency-town. In districts more 
distant from the Presidency, or which have not yet been 
broken up into smaller areas for purposes of Civil and 
Criminal Jurisdiction, the effect of the legislative provision, 
which took away on paper the zemindar's power of com
pelling the attendance of his raiyats, has been less fe lt; 
and there are possibly many rural villages in Bengal at 
this moment, where this provision has never been heard of.

s See ante, page 582.



But even here the express abolition of the power has 
made the zemindars and their agents more careful of trans
gressing the law, at least too openly or too boldly, because 
a single case of violence or wrongful restraint may have 
the effect of bringing a case into Court, the result of which 
will be to open the eyes of the raiyats to the real state 
of the law, and the zemindar's want of coercive authority, 
Altogether there can be no doubt that the express abolition 
by the Legislature of a power inconsistent with liberty 
has had the effect of materially diminishing the pressure, 
which the zemindars can now put upon the raiyats for the 
purpose of compelling agreement to their terms regarding 
rent or other matters.

§ 422. We have seen that at the time of the Permanent 
Settlement, a small class of mukarraridars and istemrar- 

A certain darf were protected from enhancement and declared 
elaM °J Jen'd entitled to hold at fixed rents. These persons either then 
entitled to were or afterwards became talukdars. We have also seen 
hold at fixed that a certain class of raiyats— termed khudkasht kadimi 

raiyats or resident and hereditary cultivators, who had a 
prescriptive right of occupancy in consequence of having 
been in possession of their lands for more than twelve years 
before the decennial settlement— were in 1822 granted a cer
tain protection even against purchasers at sales for arrears of 
revenue.4 Speaking generally, these two classes were now 
slightly extended and protected from enhancement. The 
Act declared that no dependant talAkdar or other person 
possessing a permanent transferable interest in land, inter
mediate between the proprietor of an estate and the raiyats, 
who holds his taluk or tenure at a fixed rent, which has not 
been changed since the time of the Permanent Settlement, 
shall be liable to any enhancement f  and further that 
raiyats, who hold lands at fixed rates o f rent, which have 
not been changed from the time o f the Permanent Settlement, 
are entitled to receive pittas at those rates.6 Fully alive 3

3 See ante, page .T19. 4 Bee ante, pages 662— 665.
3 Section 15. " Section 3.
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to the difficulty under which these classes of tenants must 
labour in carrying their proof back to the end of the last 
century, the Legislature came to their aid with what is T he Twenty 

called The Twenty Years’ Presumption, by enacting that preemption, 
whenever it is proved in any suit under the Act that the 
rent, at which a taluk or other tenure or a raiyat's land is 
held, has not been changed for a period of twenty years 
before the commencement of the suit, it shall be presumed 
that such taluk, or tenure, or land has been held at that 
rent from the time of the Permanent Settlement, unless 
the contrary is shown, or unless it be proved that such 
rent was fixed at some later period.1 Under these provi
sions the talhkdar, tenure-holder or raiyat, who seeks the 
protection afforded by the Act, must plead that he has 
held at a fixed rent, or (in the case of a raiyat) at a 
fixed rate of rent, since the Permanent Settlement. He 
will then discharge the burden of proof laid upon him, 
and be entitled to the benefit of the Twenty Years’ Pre
sumption, upon showing that his rent or the rate of his 
rent, has not been changed for twenty years before the 
institution of the suit. The landlord may, thereupon, rebut 
the presumption by showing either (1) that the rent or 
rate of rent was changed during this period of twenty 
years, or (2) that the taluk, tenure or holding was created, 
and, therefore, the rent fixed, at a time subsequent to the 
Permanent Settlement. These provisions have always 
been unpopular with the zemindars, who say that they have 
assisted persons to obtain a right of holding at a rent 
fixed for ever, who under the literal provisions of the law 
are not entitled thereto. If this have occurred in any 
considerable number of cases— and my experience does 
not lead me to believe that it has— the only observation 
that is suggested is that the Zemindars must have kept 
their books very carelessly or have been very negligent in 
managing their cases and producing their evidence. Pur
chasers at Revenue Sales, no doubt, labour under great

’ Sections 4 and 16 combined.
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difficulty in rebutting the presumption ; but they do not 
belong to a class, whose claim to much sympathy will be 
very readily admitted. I have myself long thought that 
these provisions alone in the Act deserve Lord Canning’s 
encomium.

§ 423. We have seen8 that the right of the zemindar 
to eject his raiyats was doubtful from the beginning. In 
the case of khudkasht raiyats, who in popular estimation 
enjoyed a prescriptive right of occupancy, an eviction 

Right of for other cause than non-payment of rent was no doubt 
beTJq^!d° regarded as an act of oppression. In the case of other 
bn Twelve raiyats, who had been in more modern days admitted to 

Culti- cultivate without paying a salami and obtaining a grant 
ITibmor"1' of any of the local tenures, the zemindar's right to evict 
Holding. cxisted both in law and in fact. As long as the zemindar 

could evict the raiyats or any class of raiyats, he had it 
in his power to exact the highest possible rent, for he 
could say 1:l Pay the rent I ask, or quit.” The Bengalies,
like the Irish, are a peculiarly home-keeping race, unwill
ing to leave their native villages and submitting to any 
exaction rather than do so. So long then as the zemin
dar s power of eviction remained doubtful, or rather, so 
long as he could in practice evict any tenant, who would 
not pay the rent by him demanded, his power to rack-rent 
was absolutely unlimited, as soon as, in consequence 
of the increase of population, he could always find a 
tenant to replace upon his own terms the tenant who 
would not agree to these terms. In order to remove 
all doubt as to the zemindar's power of eviction, or rather 
in order to define and limit that power, it was enacted 
that every raiyat who has cultivated or held land for a period

8 See ante pages 529— 531 note, and 682—83 note. In the Madras Presi
dency it has recently been decided (in a case to be found in 6 Madras High 
Court Reports, 164) that a zemindar can evict a raiyat on the expiry of the 
term of his fatta, if he refuses to pay an increase of rent demanded of him.
In this case the raiyat had been thirty years in possession ; yet Holloway, 
j . ,  held, that he had no right of occupancy, referring to the provision of 
Act X, as giving in Bengal a right, which otherwise would not have existed



^^jjiFtywve years'* has a right oj occupancy in the land so 
cultivated or held by him, whether it be held under patta or

“ The section in Mr. Currie's Draft Bill originally stood thus:— livery 
resident ra/'yat and cultivator has a right of occupancy in the land held or 
cultivated by him, whether it be held under patta or not, so long as he pays 
the rent payable on account of the same.” — The reasons for altering the 
draft are thus stated in the report of the Select Committee :—•“  The laws in 
force speak oi^huAkasht raiyats as possessing rights of occupancy, and in 
some places the word ' khudkas'kt’ seems to be considered synonymous with 
‘ resident,’ * Resident ’ was, therefore, the word used in the original Bill.
But it has been pointed out to us by the Western Board that residency is not 
always a condition of occupancy ; and it appears that, after much inquiry, it 
was prescribed by an order of the Government of the North-Western Pro
vinces in 1856, as most consistent with the existing practice and recognised 
rights, that a holding of the same land for twelve years should be considered 
to give a right of occupancy. W e have followed this precedent, and altered 
the section accordingly.” The fact really was that a prescriptive right o f 
occupancy had been spoken of in the Regulations and in official papers ever 
since the time of Mr. Shore’s Minutes ; but the term of prescription had never 
been settled. It was accordingly settled in 1859, when the period of twelve 
years was taken, by analogy to the period of limitation for the recovery of im- 

‘ movable property. A  very full account of the whole question will be found in 
a note by Mr. (afterwards Sir W .) Muir, the Senior Member of the Board of 
Revenue of the North-Western Provinces, dated 29th May 1863. The rule 
adopted in 1859 will be found in the unfinished draft of a Revenue Code, which 
was one of Mr. Thomason’s latest works. His reputation as a Revenue Officer 
will make the following extracts from this Code interesting to all who take an 
interest in the s u b j e c t O c c u p a n t s  by prescription are those who have an 
inherent right to occupy certain lands either at a fixed rate of rent, or a rent 
varying Recording to the usage of the pargcina. This right is heritable, and can- 
not be infringed by the Malgmar, so long as the occupant by prescription conti
nues to pay the rent of his land as it falls due. Occupants by prescription 
cannot free themselves from the responsibility attaching to them for payment 
of rent to the Malguzdr, otherwise than by the surrender to him of their 
right of occupancy. The right therefore is not transferable without the con
sent of the Malgmar, nor can the land be mortgaged or sublet by the occu
pant without the consent of the Malgmar, so as to relieve the occupant from 
responsibility for the rent. The entry of the name of the transferree in the 
village records on the application of the occupant, and the consequent 
reception of rent by the Malgmar from the transferree, knowing him to be 
such, shall be considered sanction on the part of the Malguzar to the transfer.
The transferree shall then be considered possessed oi all the rights of the 
original occupant. An occupant by prescription is permitted, at any time 
before the commencement of the agricultural year, to surrender to the 
Malgmar the whole, or any portion, of the land which he occupie-, Such 
surrender of a part does not weaken his right to the continued occupation of
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not, so long as he pays the rent payable on account of the same. 
The holding of the father or other person from whom a 
raiyat inherits is deemed the holding of the raiyat within 
the meaning of this provision. From the operation of 
the rule were excepted khamar, nijjote or sir land belong
ing to the proprietor of an estate or tenure and let by 
him on lease for a term, or year by year, and (as respects 
the actual cultivator) lands sublet for a term or year by 
year by a raiyat having a right of occupancy. The Right 
of Occupancy carried with it two privileges:— (i) the 
raiyat could not be evicted except for non-payment of 
rent, and this only through the Court : (2) his rent in 
case of dispute was to be fixed by the Court, He could 
under certain circumstances claim abatement. His rent 
could not be enhanced except through the Court and after 
service of notice. In case of dispute, where no question 
of abatement or enhancement was raised, the rent pre
viously paid by him was to be deemed to be fair and 
equitable,

§ 424. The direct effect of the twelve years’ rule, thus 
declared by the Legislature, was that a large number of

the rest on the same terms as before. A  Malguzar, who considers that an 
occupant by prescription pays less rent than is fairly due from the land accord
ing to thepargtmt usage, is competent to sue for increase of the rate of rent, 
provided that, any time before the commencement of the agricultural year, ihe 
gives notice to the occupant of the rent wlfcli he intends to demand in the 
following year. This notice must be dated and attested by two credible 
witnesses, and a copy must be lodged before the commencement of the agri
cultural year, with the patrnrl of the Mahal, and with the Tehsildar of tiie 
pargana or the Collector o f the district. Occupants-at-will are entitled to 
occupy the land only rill the expiration of the agricultural year. At the close 
of the agricultural year the right of occupancy ceases, and the land is then at 
the disposal of the Malguzar, unless there be then on the ground a crop, 
which the occupant had sown without opposition from the Malguzar. In 
that case the occupant is entitled to occupy the land till the crop be removed. 
Uninterrupted, occupancy-at-will for twelve years at, the pargana rates, or at 
less than the pargana rates, becomes occupancy by prescription. Leases of 
land granted for a period by Malguzars to occupants by prescription, do not 
necessarily alter the right of occupation possessed by the lessee. On expira
tion of the lease, the inherent right of occupancy revives, unless it be specially 
surrendered.”— Thomason's Dispatches, Vol. II, pp. 343-4.
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tenants, who before the Act were mere tenants-at-will and O p er a tio n  o f  

so liable to be rack-rented, at once acquired a protected y® rs'̂ liule 
tenure; and the zemindars could no longer legally raise 
their rents, unless upon the grounds permitted by the Act ; 
and (if the tenant objected) after proving those grounds in 
Court. Here also the knowledge, which the raiyats obtain
ed of the right given them by the Legislature, varied much 
in the districts ; and in many places there are thousands 
of raiyats, who at this present day know nothing of the 
Act of 1859, or what it intended to do for them. The 
Zemindars, on the contrary, being more educated and 
having early learned the provisions of the law, have,' espe
cially in Bahar, taken' steps to evade its provisions by 
changing the land occupied by the raiyats, so as to prevent 
continued occupation of the same land by the same culti
vator for the Statutory period of twelve years. In so far 
as the Act has protected a considerable class of raiyats 
who are now alive to their rights, it has done good. In so 
far as it has tended to the disturbance of those who had, 
or might have, acquired protection under its provisions, it 
has done harm. But the greatest mischief caused by its 
provisions has yet to be told. The Act made no mention, 
took no account, of any of the local tenures which are to 
be found in the country— the jotes of Rungpore, the guzas- 
tha tenures of Bahar, the ganthl tenures of Jessore, the 
chuks of the Sunderbuns, the Ayrna and Abadkari holdings 
of Midnapore, the Jangalburi tenures of the Twenty-four 
Parganas, the Ilow/as of Backergunge, the Etmams and 
Tappas of Chittagong. Under the Act the holders of all 
these interests, most of whom had paid large fines upon 
the creation of their tenures, and many of whom had ob
tained what in popular estimation was an heritable interest 
at a fixed rent— were nothing more or less than raiyats 
having a right of occupation, entitled indeed to the pro
tection accorded to the tenant who had paid nothing upon 
entry and had entered but twelve years ago, but entitled 
to nothing more, and so liable to enhancement. The Ze
mindars saw the advantage given them by the levelling
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provision of the law ; and in the result so far as all these 
tenure-holders were concerned, the Act, instead of defin
ing and settling, grievously unsettled rights, which but for 
its provisions would have been exempt from interference 
beyond the payment of a few abwdbs upon the zemindar s 
marriage, or the birth of a son, or other important occa

sion, which according to the ideas of the people justified 
the demand of a benevolence.

§ 425. As soon as the Legislature declared that all 
. P r o v is io n *  raiyats, who had cultivated or held land for twelve years, 
■ \H "u !:n tS  have a right of occupancy in that land, so long as they pay 
p a y a b le  by the rent payable on account of the same, it became neces-
hwwya sary to provide for defining and settling the rent so pay-
I l iy h t  „ f  able. It was accordingly enacted that in case of dispute 
O c c u p a n c y . th e  rent previously paid by the raiyat shall be deemed to 

be fair and equitable, unless the contrary be shown in a 
suit under the provisions of the Act. Every raiyat 
having a right of occupancy was declared entitled to 
claim an abatement of the rent previously paid by him,
(1) if the area of the land had been diminished by dilu- 

such R a iy a ts  vion or otherwise ;• (2) if the value of the produce or
e n tit le d  to the productive powers of the land had been decreased
o f  tent on  by any cause beyond the power of the raiyat; or (3) if the 
w h o ig r o u n d s . qUantity of land held by him had been proved by measure

ment to be less than the quantity for which rent had been 
previously paid by him. No under-tenant or raiyat hold
ing or cultivating land without a written engagement, or 
under a written engagement not specifying the period 
thereof, or whose engagement had expired or had become 

N o t ic e  cancelled in consequence of a revenue sale, could be made 
n ecessa ry  in  liable to pay any higher rent than the rent payable for 
f  e™e*£>r the previous year, unless a written notice were served upon 
o f  E n h a n c e -  him before the end of the agricultural y ear specifying 
w ent. the higher rent claimed and the ground of enhancement.

This provision as to notice is applicable to all tenants, and 
was substantially reproduced from the Regulation of 1812.1

1 See ante, p. 612.
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The tenant upon whom this notice has been served is 
allowed to contest his liability to pay the enhanced rent 
demanded, either by complaint of excessive demand of 
rent, or in answer to a suit for the recovery of arrears at 
the enhanced rent.

§ 426. The following are the grounds upon which a Grounds on 
raiyat having a right of occupancy is liable to enhance- 
ment of the rent previously paid by him Occupancy

(1) — that the rate of rent paid by such raiyat is below
the prevailing rate payable by the same class of raiyats Enhance- 

for land of a similar description and with similar advant- m**(- 
ages in the places adjacent :

(2) -—that the value of the produce or the productive 
powers of the land have been increased otherwise than by 
the agency or at the expense of the raiyat :

(3) — that the quantity of land held by the raiyat has been 
proved by measurement to be greater than the quantity 
for which rent has been previously paid.

In respect of the first of these grounds of enhancement, F irst  

the words “ prevailing rate” and “ payable by the same class ground— 
of raiyats” to some extent limit the application of the rule, raJfor ■ 
and prevent competition from affecting the rate of rent similar lands 

payable by raiyats having a right of occupancy.2 A ll that a lfacw t. 

the rule comes to in its present shape is really this, that 
one raiyat of this class can be made to pay as high a rate 
as another raiyat of the same class. It affords no means 
of raising the rate of rent payable by the class generally.3 4

2 These words do not occur in section 7, Regulation X L IV  of 1794, which 
speaks of “ the established rates of the pargana for lands o f the same
quality and description. ”

4 “  The present case is that of a raiyat having a mere right of occupancy.—
It is a mistake to suppose that such a raiyat has any interest in the land, which 
gives him a right to a share of the rent. He has merely a right to occupy 
the land in preference to any other tenant so long as he pays a fair and equit
able rent”—per Peacock, C. J., in H ills v. Isshore Chose. And again— “  His 
right of occupancy gives him a right to occupy at a fair and equitable rate ; 
but, when an alteration in the rent is to be made in consequence of an 
increase in the value of the produce, he is not entitled, in strictness, to have 
it fixed at a lower rate than that which a tenant not having a right of occupancy
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The third ground of enhancement,-—namely, that the 
quantity of land held by the raiyal has been proved by 
measurement to be greater than the quantity for which 
rent has been previously paid,— can scarcely be said to be 
a ground of enhancement in the more accurate accepta
tion of the term. Certainly the enhancement to which the 
first two grounds are directed, and the enhancement which 

Thu d is obtainable under the third ground, are essentially differ- 
gQmi>Uttiof ent* *n the former case, the rent itself, the rate, is in- 
Lwnd held by creased— in the latter case the rate is not increased, the 
Mm'rent’tow raV at *s merely made to pay rent for additional land 
previously which he obtained by error in the first instance, or subse- 
p a id jo r, quently by encroachment or alluvion. In any of these 

cases it is reasonable that the raiyat should pay additional 
rent for the additional land. There is, however, a class of 
cases in which there has been neither encroachment nor 
alluvion ; and to which the application of the rule is not 
very satisfactory. I mean cases in which the raiyat did 
not take and has never held his land by measurement, i.e., 
so many bighas at so, much per bigka. His holding is 
known and usually described by the name of some one 
who formerly held it, as for example, “ Fakir Das’s jum- 
ina” ; and, if the quantity of land included in it is ever 
stated, it is “ by' repute ” and not as an essential part of. the 
description. Very' frequently thesejuminas are described by 
their boundaries, and here the usual rule of the description by 
boundaries prevailing over that by quantity should govern. 
Land was not usually let to raiyats by measurement: 
and the rule would perhaps be properly' restricted to cases 
in which it had been so let, or in which there was clear 
evidence of additional land, not included in the original 
holding, having subsequently come into possession of thev 
raiyat by encroachment or alluvion.

would give for it. ”  Sit Henry Ricketts, in a communication dated 1876 and 
to  be found amongst the printed papers, says that, as far as he can recollect, 
in all the discussions in preparing Act X, and in all the suggestions received 
from all parts of the country, there never was mention made of any consi
derable advantage to occupancy-raiyats beyond protection against causeless 
dispossession.
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§ 427. The second ground of enhancement is the most Value of
important of the three,—ms., that the value of the produce pro/hice .nr1 ’ productive
or the productive powers of the land have been increased powers of
otherwise than by the agency or at the expense of the {and

’ , r 1 were used,raiyat. I here are here really two grounds of enhance
ment, created by separate and distinct causes. “ Increase Value means 
of value ” means “ increase of money-value.” 4 Now, an money-value 

increase of money-value or price may be the result of a " ’ l" u'" 
general cause affecting the country or province equally, or 
of a special cause affecting merely the particular locality- 
A s money-rents are in these provinces paid in silver, an 
increase in the quantity of silver in the country and a 
consequent decrease in the value of silver is a general cause 
affecting the whole country. Produce grown in the vici
nity, and produce of the same quality grown at a distance, 
fetch exactly the same price in the same m arket; but the Increase of 
seller of the produce grown in the distant place really ^amedbt  ̂
receives as much less as the carriage to market costs, general or 

which expense does not fall upon the seller of produce sl,ecial causg' 
grown in the vicinity. If the former sold the produce on 
the spot where it was grown, the price would be actually 
so much less. Now, if a market were opened near to the 
distant place, or a railway, increasing the facility of carriage 
to good markets, were constructed, either of these causes 
might produce an increase of price, but this would be a 
special cause affecting only the particular locality. The 
rise of the price of agricultural produce, which has been 
brought about by general causes of late years, has in all 
probability mainly contributed to the present importance Vise o f  

of the question of enhancement. A  rise of the price of fZ]ê { urai 
agricultural produce means that more silver is given for produce.

1 The word ‘ value,’ when used without adjunct, always means in Political 
Economy value in exchange, or, as De Quincy calls it, exchange value. Mr.
Mill uses ‘ price ’ to express the value of a thing in money, and * value,’ or 
‘ exchange value,’ to express its general power of purchasing, the command 
which its possession gives over purehaseable commodities in general. Upon 
any revision of the law the term ‘ price ’ will doubtless be substituted for 
‘ value. ’



the same quantity of produce— let us say rice, for example—• 
than previously. This may be brought about in two ways. 
First, the quantity of silver in the world or in the country 
may have been increased, and the value of silver in relation 
to rice will therefore be lessened, or, in other words, a 
greater quantity of silver is given in exchange for the same 
quantity of rice than previously. Secondly, there may be 
a greater demand for rice than before, owing either to 
increased demand for exportation, or to there being more 
persons in the country requiring to consume rice than 
there were previously. Let us now suppose that rice is 
grown on certain land— that the price of rice is Re. 1 per 
maund in 1870, and Rs. 2 per mauncl in 1880— and that 
the quantity of rice produced continues to be the same. 
The landlord who gets Re. 1 rent in 1870, gets the equi
valent of one maund" of rice; while in 1880 he gets the 
equivalent of only half a maund of rice. If one maund 
of rice represented in 1870 the proportion of the produce 
of a bigha, which the landlord was entitled to receive, he 
is entitled to receive the same proportion in 1880, but the 
price of the maund of rice is then Rs. 2, and the landlord 
is. therefore entitled to receive Rs. 2 as rent. I f  the rise 
of price be due to the depreciation of silver, and if the 
landlord’s sole source of income be money-rents, his income 
will really be reduced to half, for the same quantity of 
silver will purchase only half the quantity of all commo
dities. If the rise of price be due to increased demand, 
he will not be so badly off, for, though his silver will pur
chase only half the quantity of rice, it will purchase the 
same quantity of other commodities, unless, their relative 
values also have changed, and that is a matter with which 
this inquiry is not concerned.

§ 428. The case of an increase of the productive powers
of the land and the case of a rise of price effected by some

Increase o f  special cause are in the same category. Where the increase
th e  p r o d u c t iv e  0f j-}le productive po wers of the soil is due to the raiyat’s 
p o w e r s  o f  1 ■'
th e  la n d . agency, he is properly allowed to enjoy the fruits of his

industry or the profits of his capital, and is protected from

( 1 ( 9 )  I . . (ot
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enlianceraent of rent. Where the Legislature has com
pelled the carrying’ out of large public schemes of improve
ment, it has. compelled the raiyat to contribute to the 
expense ; or, if the zemindar has had to pay in the first 
instance, it has given him the means of recouping himself.
I f  the zemindar desires to effect improvements out of private 

' funds, he can contract with the raiyats for an increase of 
rent before he expends his money. V\ here the cause of the 
increase is an accident, e,g., a railway, a fertilizing inun
dation, a change in the condition of the land caused by some 
river or khal altering its course, the raiyat may contend 
that these fall within the chances of profit and loss, of 
which he took the risk in agreeing to pay a legular annual 
money-rent. The defect in the law, as a precise rule, is, 
that while it assumes that the raiyat's rent is not to be 
enhanced on the ground of an increase in the value of the 
produce or the productive powers of the land effected by the 
agency or at the expense of the raiyat himself, it does not 
declare whether, when such increase has been effected 
wholly by the agency or at the expense of the landlord, 
the latter is or is not to receive the whole benefit of the 
increase-—or whether, when the increase has been eifectecl 
by a cause to which neither landlord nor tenant has contri
buted, the benefit is to be shared, and if so, in what 
proportions.

§ 4.29. In two important cases an attempt was made 
by the Calcutta High Court to cbhstrue and hpply these j  ttempts of 
enhancement provisions of the law. In the case of Hills v.
Isskur G/iosd it was held that the raiyat was merely entitled aud 
to the wages of his labour and to the profits of his capital these kn- 
according to the usual and ordinary rate of ngncultui.il /voemora. 
capital— that the zemindar was entitled to the overplus of 
the value of the produce after these deductions, and couid 
enhance to the full limit of this overplus. In other words, 
the raiyat was treated as a capitalist farmer and the strict 
rules of English political economy were applied to him.

s W, R. S p e c ia l  N u m b e r , 18 6 2 -6 4 , p p . 48, 131 , 148.
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Jn .the case of Thakurani Dasi v. Bisheshur MukffiujjLJ 
f L d d f /  it was decided that, in cases of enhancement on the 

ground of the value of the produce having increased, the 
enhanced rent should be calculated so as to bear to the 
previous rent the same proportion that the increased gross 
value of the prod uce bears to the previous gross value.
It has been generally supposed that the case of Isshur Chose 
was overruled by that of Thakurani Dasi, and that the 
rule laid down in the former case has no longer any 
operation. The former rule certainly covers much wider 
ground than that propounded in the latter case, which applies 
only to cases of enhancement on the ground of increase 
in the value of the produce, and where the rent is a 
customary re n t; but it does not appear that any attempt 
has ever been made to apply it since the decision of 
Thakurani Dasi's case. Indeed the number of items which 
enter into the calculation of outgoings, value of produce 
and cost of production, and the amount of evidence neces
sary in order to make any thing like an accurate calcula
tion of these items, would preclude the rule of Isshur 
Chose's case from- ever becoming one of practical appli
cation. Most persons who understand the subject have 
thought the principle thereby enunciated hard and unjust to 
the cultivator, and many have expressed a decided opinion 
that, however applicable it may be to competition rents 
and capitalist farming, it is not fair and equitable when 
applied to the circumstances of these provinces and the 
condition of the people of Bengal. It may be observed 
that Mr. Justice Trevor, who with Mr. Justice Elphin- 
stone Jackson may be said to have founded the doc
trine of proportion, was of opinion that, if the landlord 
in Isshur Gkose's case had been an auction-purchaser 
under the Sale Law of 1841 or that of >845, which 
gave the power of enhancing at discretion, the decision 
might have been a sound one. No one, however, now 
advocates the principle of this case, or supposes that it

B. L. K ., Sap. Vol., F. B ., 202.
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can be practically or properly applied. It certainly had 
one beneficial effect in that it caused people to discuss the 
theory of rent applicable to India, and enter, upon the 
practical consideration of a most difficult subject with 
more definite ideas than had previously been common 
amongst officials or landlords.

§ 430. The rule laid down in the case of Jkakurani 
Dasi, as has already been observed, is not one of general 
application. It applies only where the value of the pro- C"xn.of 
ducc has been increased otherwise than by the agency or at 
the expense of the raiyat, the productive powers of the land of propor- 
and the cost of production remaining the same. Then twn‘ 
it applies only where the previous rent was a customary 
one, i.e., a rent fixed according to the rate commonly 
payable by the same class of raiyats for similar land in 
places adjacent and representing a share of the gross 
produce calculated in money. The rule was expressly 
guarded as having no application to tenants holding under 
written engagements in which the rent was based on data 
inconsistent with the presumption of the rate being a cus
tomary one. The formula derived from the rule, is this—
F o r m e r  gross) ' Present gross 1

value of pro-1 | value o f pro- j 1 V ) •
iluce on aver- > ; daceo» aver- ' ’ ; Former rent ; ’ -n i.incea
age of 3 or 5 I ) age of 3 or 5 | v lenfc‘
normal years ! ( normal years )
The first three terms of this proportion must be proved 

by evidence before the fourth can be calculated ; but the 
difficulty of proving when the rent was previously fixed 
and what was at that time the gross value of the pro
duce is practically so great that the most experienced 
officers have pronounced the rule to be unworkable, and 
the zemindars have confirmed this verdict by giving up all 
attempt to work it in their own interests. The expense 
of producing the necessary evidence in each of many 
hundred or thousand cases is further an almost insuper
able difficulty to its general application. One proprietor 
is said to have spent a lakh of rupees in enhancement 
litigation without much practical result, before the inu
tility of the present law had been demonstrated. The

• GOfeX



net result then has been that while a large number of 
Provisions miyats have under the provisions of the Act of 1859 

tl> E*‘ received protection from eviction and therefore from rack- 
ftcive fa ile d , venting, those provisions of the Act have completely 

broken down by which the Legislature undertook to pro
vide for the adjustment of rents in cases in which the 
zemindars were conceded to have a reasonable claim to 
enhancement. This is, no doubt, a just cause for dissatis 
faction, but the measure of the supposed resultant damage 
is very much diminished by the suspicion that rents had 
already been raised at least in some parts of Bahai and 
Bengal above the rates which a pure!}' agricultural com
munity should be required to pay.

§ 431. The next object of the Act of 1859 was to 
bring about the interchange of pat tax and kabuhyats be- 

n .. tween the zemindars and raiyats. This had been tried so 
toT'iiuTlnd often and so persistently, and had failed for such obvious 
Rabtdiyats. reasonSj that it cannot but excite some surprise that the 

legislators of 1859 should have thought fit to make a fresh 
effort in this direction. The Act provided that eveiy 
raiyat is entitled to receive from the person to whom the 
rent of the land held or cultivated by him is payable, a 

patta containing the following particulars (0 the quan
tity of the land, and the number of the fields, when they 
have been numbered in a Government survey : (2) the 
amount of annual rent : (3) the instalments in which 
such rent is payable: (4) any ■ special conditions of the 
lease: and (5) when rent is payable in kind, the pro
portion of the produce to be delivered and the time 
and manner of delivery. Every person granting a patta 
is entitled to receive a kahuliyat; and the tender to a raiyat 
of such a patta  as he is entitled to receive entitles the person 
to whom the rent is payable to receive a kabuliyat. So  far 
as regarded pre-existing tenancies, these provisions failed 
almost as completely as the provisions of 1793; and the 
Rent Commissioners recommended their omission from, 
the consolidating and amending Bill. They say in their 
Report:_“ The experience of the Registration Offices mdi-

( l (  1 )1 ) . , ( f i l
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cates that writing Is commonly used in the creation of new 
tenancies, and we think it more advisable to leave the 
adoption of writing to its natural growth, which will no 
doubt be encouraged by the spread of education amongst 
the cultivating classes than to force upon the people a law 
fashioned according to Western rather than Eastern ideas. Omission <>/ 
Closely connected with this point is the omission from ™d i0

the Draft Bill of any provisions similar to those of the Kahuliyats 
existing law as to raiyats being entitled to pattas, a n d , J  
landlords being entitled to kahuliyats, and the procedure recommended 
for enforcing the rights so declared. . - . Very little b̂ J ^ nt
use has been made of these provisions by those for whose fawners. 
benefit they were intended. This observation is more 
particularly concerned with their use as a means of reduc
ing to writing the conditions regulating the relation of 
landlord and tenant.”

§ 433. “ There is, however, another purpose for which
they might have been used, that is, as a means to obtain 
an authoritative settlement of some essential question 
connected with the tenancy and in dispute between the 
parties thereto— the rate of rent, for example, or the quan
tity of land held by the tenant. The landlord may con
tend that the raiyat holds twenty bighas of land, while the 
raiyat declares that he has but fifteen. Year after year 
the contention is renewed. The landlord threatens a mea
surement, which the raiyat, afraid of a venal Amin and a 
varying pole, desires to avoid. A  bribe to the gomashtah 
or compliance with some petty cess defers the final settle
ment of the question for a year ; and the following year it 
arises again, perhaps deterring the raiyat from going to Ins 
landlord’s kachahri to pay his rent, lest he should be sub
jected to a demand, the justice of which he will not admit.
Or some fields in the raiyats holding are by him main
tained to be second class rice land and assessable with the 
prevailing or usual rate for land of this class, whilst the 
landlord avers that they are first class rice land and should 
pay a higher rent. A t every rent day the point is dis
cussed ; and in a country where any discussion is prone to
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beget a wrangle, seldom conducted with a seemiy choice of 
expressions, an amount of irritation is kept up, which is 
not in harmony with the friendly relations which should 
exist between a landlord and his tenantry. It is very desir
able that facility be afforded for the ready settlement of 
questions like these, which are constantly arising in this 
country, more especially in consequence of the absence 
of boundaries and fences and the want of an exact 
survey upon an uniform standard. It might have been 
thought that the landlord in the first case could easily 
have the question settled by tendering a patta and de
manding a kabuhyat for twenty bighas ; and the landloid 
in the second case by tendering a patta and demanding a 
kabuliyat for the field as first class rice land : but if the 
land turned out to be nineteen and a half bighas instead 
of twenty, or one of the fields was found to be of some 
middle class kind of land, the suit, according to the deci
sion of the highest tribunal in India, must fail and the 
parties be sent away, the real question in dispute unsettled, 
and their feeling roused and embittered by litigation. 
Thus these provisions of the existing law have become 
ineffectual for the only purpose for which the people cared 
to use them and for which they mig'ht have been benefi
cially used. While omitting what has been found useless 
in practice, we have endeavoured to supply the want thus 
indicated by experience. The Draft Bill accordingly allows 
either landlord or tenant to sue for the determination of 
any such questions which may arise between them. A  
copy of the decree passed in the case will have all the 
effect of a patta or kabuliyat upon the point which the 
parties themselves wish to have determined.”

§ 433. The attempt to compel the delivery of receipts 
for rent and the penalties against exactions were not more 

Provisions us successful than previous similar attempts had bcen.  ̂ I he 
tn Receipts raiyats do not care to go into Court as complainants 
Am ines'M  against those whose power they dread ; and whose re- 
Exactiou. sources can make the result of even a true case doubtful.

By way of sanction to the provision abolishing the zemin-
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it was enacted that, if payment of rent, whether the same 
be legally due or not, is extorted from any under-tenant 
or raiyat by illegal confinement or other duress, such 
under-tenant or raiyat shall be entitled to recover such 
damages, not exceeding two hundred rupees, as may be 
deemed a reasonable compensation for the injury done 
him by such extortion ; and it was further provided that 
an award of compensation under this rule shall not bar or 
affect any penalty or punishment to which the person 
practising such extortion may be subject by law. The 
Indian Penal Code, which was passed in i860, further 
made wrongful restraint and wrongful confinement crimi
nal offences. A ll these provisions combined had undoubt
edly some effect in checking oppression and lawlessness, 
their mere existence in the statute-book being a distinct 
declaration and warning to those engaged in the collection 
of rent, that the Government of the country was aware of, 
and would not tolerate, their malpractices. By way of 
amending the Law of Distraint, it was declared that “ the 
produce of the land is held to be hypothecated for the 
rent payable in respect thereof,” or in other words, that, in 
order to recover the equivalent of his share of the produce, Ampmimr.nl 
the zemindar may distrain the whole. The right of dis- ° f  ,!u\ ,MW 
traint was limited to the recovery of rent (1) due by culti- 
vators, and (2) due not. longer than one year ; and no dis
traint was allowed for any sum in excess of the rent pay
able for the same land in the preceding year, unless a 
written engagement for the payment of such excess had 
been executed by the cultivator, Before distraint the 
landlord was required to serve the alleged defaulter with a 
written demand and an account exhibiting the grounds on 
which demand was made. Having distrained, he was 
bound to apply within five days to the proper officer in 
order to have the property sold. When standing crops 
were distrained, the cultivator was declared entitled to reap 
or gather and store them. In these and other ways the 
law was amended on paper ; and if the provisions of the



law had been attended to and strictly followed, there would 
have been no hardship to the cultivator, while the landlord 
would have had a ready means of realizing rent improper
ly withheld. But experience has shown, that the amend
ed Distraint Law has failed, and has been perverted into 
a means of oppression, through an utter disregard of all the 
provisions by which the Legislature sought to prevent the 
abuse of the power of attaching the crop. In those districts 
in which the subdivisional system has multiplied Subordi
nate Magistrates and Munsifs, in which the raiyats have 
come to have some knowledge of their rights, and in which 
therefore the provisions of the law cannot safely be dis
regarded with impunity, distraint has fallen into desue
tude. Elsewhere landlords have exercised the power, 

Continued giving no heed to the provisions intended to prevent its 
ahue of the abuse, They have attached the cultivator’s crop, and have 
Distraint. taken no steps to have it brought to sale, forbidding him 

to reap it, until he complied with the demand made upon 
him, or the crop rotted on the ground, or was destroyed by 
birds and lost, after which they have sued him for that 
rent, of paying which they have deprived him of the 
means. So satisfied were the Rent Commissioners of the 
complete hopelessness of all attempts to guard the power 
of distraint from abuse, that they recommended its total 
abolition.

§ 434. We have seen that one of the chief grounds 
upon which any opposition was offered to the Act of 1859 

.sdiiinn in Council was that it transferred the trial of cases bc- 
iu'lteia-clles tween landlords and tenants from the Civil Courts to the 
transferred Revenue Courts. Those who based their opposition on 
Revenue this ground argued that the Civil Courts were more pro- 
Courts in perly fitted than Revenue Officers could from their antece- 
1859; dents and training possibly be, to try the questions which

arise in this class of cases. Into the merits of this con
troversy it is now unnecessary to enter, because ten years 
later, in 1869, the jurisdiction was re-transferred to the 
Civil Courts.7 This change was strongly opposed by the 

7 By Act VIII of 1S69 of the Bengal Council.

VCT
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landlord class, who complain of the delay of the Civil Andre- 
Courts, and the difficulty of satisfying the more formal 
procedure and more regular proof required in these Courts, courts in 

The complaint of delay was in many districts well-founded, 1869. 
and steps have recently been taken to expedite the trial 
of rent-suits. The objection to formal procedure and the 
necessity of producing legal proof, is not however one 
which commands much sympathy. Men, who have long 
been accustomed to enforce their demands without law, or 
rather in defiance of law, may think it strange and un
reasonable that they should no longer be permitted to 
realize their debts or effectuate their claims otherwise than 
through the established tribunals and according to the 
ordinary procedure, but impartial rulers know, and the 
Bengal Zemindars themselves have furnished proof of, 
the danger of giving any class, in order to the enforcement 
of its rights, special powers or privileges denied to other 
classes in the community and to other civil rights. To 
this generality of this observation one exception may 
however be properly made. The settlement of rents C M  Courts 

and the decision of claims to enhancement are not 
subjects which can be successlully dealt with by the questions o f

Civil Courts, because the questions to be solved depend Settlement o f  
.  . .  Rent ana

upon facts and inquiries and knowledge not easily or Enhance-
readily reducible to the usual forms of evidence. Such nient. 
questions can best be solved by experts, who, while they 
arrive at the soundest conclusions, may find it diffi
cult, if not impossible, to give the reasons for their de
cisions.

§ 435. Finally, the Act of 1859 provided that all de
pendent tah'tkdars and other persons possessing a per- proviHon 
manent. transferable interest in land intermediate between fo r  the R e. 

the zemindar and the cultivator, shall register in the 0f
office of the zemindar or superior tenant, to whom the Intermediate 

rent of the taluk or tenure is payable, all transfers of T m ures. 

such taluks or portions of them, by sale, gift, or other
wise, as well as all successions thereto, and divisions 
among heirs in cases of inheritance. Every zemindar

C  2
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or superior tenant is required to admit to registry and 
otherwise give effect to all such transfers, when made m 
pood faith, arid all successions and divisions. If a  *m m - 
‘dtiv or superior tenant refuse to admit to registry or 
otherwise give effect to any such transfer or succession, 
the transferree or successor may make application to the 
Collector, and the Collector shall thereupon proceed to 
inquire into the case, and, if no sufficient grounds are 
shown for the refusal, shall pass an order enjoining the 
zemindar or superior tenant to admit to registry and 
otherwise give effect to such transfer or succession. No 
zemindar or superior tenant is however required to admit 
to registry or give effect to any division or distribution 
of the rent, payable on account of̂  any such tenure, 
nor shall any such division or distribution of rent be 
valid and binding without the. consent in writing of the 
zemindar or superior tenant.8 On this subject the Rent 
Commissioners say in their R e p o r t “ The registration 
of transfers of tenures and under-tenures in the samshta 
of the 'superior landlord, is a subject which has on more 

ObstrmHon, than one occasion received the attention of the Legis
ts" ike Kent Jature Since the earliest times a record has been 

kept in the Collectorate of the transfers of revenue-pay- 
Jteginkatian jn„  estates, in order that Government might be apprised 
°of tenures' as^to who is the person for the time being liable to 
aid Under. pay the revenue. When palm tenures were created, their 
tenures. jncfdettts were in many respects assimilated to those of 

revenue-paying estates. We may take, for example, the 
liability to sell for arrears, the avoidance of incumbrances 
by such a sale, and (further which is pertinent, to our 
present subject) the registration of transfers, 1 he pro
prietor was required, upon a fee being paid and security

* These provisions merely reproduced the customary law. It may be 
observe, that if these provisions were properly carried into eh.ect, they 
would supply valuable materials for an effective system o f  registration, 
and transfer by registration, of intermediate tenures. Ami the same system 
might he introduced in respect of revenue-paying estates by means of the 

Collectorate Registers.



being given, to register all transfers, and otherwise give 
effect to them by discharging the transferrer from personal 
responsibility and accepting the engagements of the 
transferred.”

§  43f>- “Act X of 1859 required all dependent talukdars 
and other persons possessing a permanent transferable 
interest in land intermediate between the zemindar and 
the cultivators to register in the sarnshta of the zemindar 
or superior tenant, to whom the rents of their taluks 
or tenures were payable, all transfers of such taluks or 
tenures or portions of them by sale, gift or otherwise, 
as well as all successions thereto and divisions among 
heirs in cases of inheritance. The zemindar or superior 
tenant was further required to admit to registry, and 
otherwise give effect to all such transfers when made 
in good faith, and all such successions and divisions ; and 
if he refused to do so, an application could be made to 
the Collector, who was empowered to inquire and, if he 
saw fit, make an order of registration. Act V III (B.C.) 
of 1869 reproduced so much of these provisions as re
quired the tenant on the one hand to register, and the 
landlord on the other hand to admit to registry ; it 
omitted any provision for compelling the landlord to 
admit to registry, no doubt because it was thought un
necessary to make any such express provision, when the 
cognizance of all cases arising out of the relation of 
landlord and tenant was transferred from the Revenue 
to the Civil Courts. The right being declared, the Civil 
Court could afford a remedy. When a patnl tenure was 
sold in execution of a decree, and the purchaser did not 
within one month register his purchase, the zemindar was panure 0* 
empowered to send a sazazvai and attach the tenure : the former 
and so also, if a purchaser at a sale for arrears of rent 
failed for one month to furnish security when required by hart tip: mean# 
the zemindar. In other cases, however, the landlord had 
no means of compelling the transferred to register ; and turn of 
non-registration in the case of private transfers soon lran*for*

a  r  excep t n  a
became usual. Two causes contributed to this. First, the/w cut**. .
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landlord was by law entitled to a fee upon registration 
of the transfer of a patni tenure ; and the payment of 
such a fee was customary in the case of other tenures and 
under-tenures. The payment of this fee was avoided by 
not registering the transfer. Secondly, the habit of hold
ing land benarni was facilitated by secret private transfers. 
Persons unacquainted with the customs of this country 
may ask how the transfer could be kept secret when the 
transferee has to pay the rent. The answer is to be found 
in a practice very prevalent in this country. Rent is 
ordinarily received from any one who brings it, but the 
receipt is granted in the name of the person, whose name 
stands in the landlord’s books. Thus a receipt may be 
given .in the name of a man who died forty years ago, the 
payment being stated therein to be made marfat, guzrat,—  
i. e., by, or through, the person who actually brought the 
money. This practice, which appears to us to be a very 
mischievous one, constantly leads to litigation, when a 
balance of rent remains unpaid after the sale of the tenure, 
or when for other purposes it is necessary to ascertain the 
real owner of the tenure.”

§ 437. We have seen that the Act of 1859 expressly 
provided for the rights of three classes of tenants only,
(l) certain tenure-holders declared entitled to hold at fixed 
rents, (2) certain raiyats declared entitled to hold .at fixed 
rates of rent, and (3) raiyats entitled to a right of occu
pancy. We have seen that this classification was by no 
means exhaustive, and that there were many rights and 
interests in land, which could not be brought within the 
first two classes, and to bring which within the third class 
would have seriously prejudiced vested interests, which 
were in the understanding of the people entitled to respect 

, „ and protection. The Act, therefore, was not a complete
not inserting Tenancy Act; it had no pretensions to be a Code ol the 
in the Act mutual substantive rights of landlords and tenants. Yet 
Provision contained no saving clause, no provision that it was 
.soring not intended to affect any custom or customary right not 
Mights" 9 inconsistent with, or not expressly, or by necessary impli-

/ w 5- ’



cation modified or abolished by its provisions, It was 
indeed said by the High Court in one case that the A ct 
did not take away the right of any raiyat, who had a right 
by grant, contract, prescription or other valid title to hold 
at a fixed rate of re n t; but the principle of this observa
tion was not understood throughout the country ; the A ct 
was regarded as containing the whole law or. the subject, 
with a portion of which it d ealt; and— while it gave rights 
and protection to persons who had no other claim than 
that o f having occupied land and paid rent for twelve 
years— by totally ignoring a large class, who had rights 
before and without the Act, it reduced to the same cate
gory old raiyats, maurusi or hereditary cultivators and 
new raiyats, ghair-maurusi or non-hereditary tenants.
The zemindars exclaimed against the infringement of 
their proprietorship involved in converting tenants-at-will 
into protected tenure-holders. The twelve-year occupants 
had scarcely knowledge enough o f the boon conferred 
upon them to be grateful for i t ; while the maurusi raiyats, 
the guzastha tenure-holders, the jotedars and aymadars and 
ganthidars were indignant at being put on a level with 
the creations of yesterday— new men in the village who 
had earned their rights by no labour o f reclamation, by no 
money paid as salami.

(f/fl ■ §L
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CHAPTER XXIX.

Landholding, and the Relation of Landlord and Tenant in 
India— Government Khas Mahals.

§ 438. The word ‘ mahal ’ means an estate, an area of 
land separately assessed with a certain amount of revenue.
It is also used of other sources of revenue besides land, 
for example, the abkan mahal or Excise Department. Khas 

Meaning of means ‘ peculiar/ ‘ private,’ ‘ own/ A khas mahal is an 
the term estate in the possession of Government, who either lets it 
Mahal' *n farm, or collects rents direct from the raiyats, or, where 

such exist, from the holders of intermediate tenures. 
Estates have come and still come into the hands, or under 
the management, of Government in various ways. A  
zemindar may refuse the settlement offered him by the 
Revenue Authorities, in which case he receives malikana, 
or an allowance in recognition of his title as tnalik or 

How Goo- proprietor. Islands thrown up in the Ganges and the 
eminent he- large navigable rivers of the Bengal Delta are by law the 
sewed »/'~ property of Government, if the stream between them and 
Khu.iMuhiils. the main land is not fordable. If it is fordable, these 

alluvial formations belong to the riparian proprietors. Then 
there are large tracts of waste land, which have never been 
settled, and still, therefore, belong to Government.11 Fur
ther, the estates of minors, females and other persons 
disqualified under the Court, of Wards’ Act for the man
agement of their own property, are brought under the 
care and management of the Revenue Officers. In all

"  A l l  w a s te  la n d  in c lu d e d  within the limits o f  e s ta te s , fo r  w h ic h  th e  D e c e n 

n ia l (a fte rw a rd s  th e  P e r m a n e n t)  S e t t le m e n t  w a s  c o n c lu d e d  b e c a m e  th e  p r o 

p e r ty  o f  the p ro p r ie to r s  o f  th o se  e s ta te s  ; b u t  G o v e r n m e n t in  1 S 1 9  a sse rte d  

it s  t i t le  to  a ll trac ts  o f  w a s te  land  n o t so  in c lu d e d — S e e  R e g .  XX o f  18 19 .



these estates, and especially in estates which are the abso
lute property of Government, there was a great opportu
nity of introducing and successfully working one or more 
of those schemes for ameliorating the condition of the 
peasantry and making the tillers oi the soil selt-reliant 
and independent, which have been tried in other countries 
under less favourable circumstances and in the face of 
serious obstacles. The experience obtained upon the Gov
ernment estates by a few experiments of this kind would 
have afforded more practical light in dealing with the 
great question of the land-laws than an hundred minutes 
written in the retirement of the closet, and propounding 
likely theories with a facile pen on cream-laid foolscap.
Unfortunately, however, the English view of landlord and 
tenant, and the English principle of rent had a prepon
derating influence, and Government took up the position 
of a mere landlord, calling legislation to its aid to give it 
special powers and facilities as such.

§ 439. I shall quote a few of the directions given from 
time to lime for the management of khas mahals in order to 
show how Government has exercised its own rights as land
lord. In certain Rules issued in 1850, we find the following 
passages “Other taliikdars and raiyats are liable to assess
ment at the market-rate} that is, at the rate current in the 
neighbourhood, but if the rent paid for three years previ
ous to the possession of the Government can be ascertain
ed, and it should not appear that such rent has been with
out cause reduced below the market-rate, then a lease 
should be granted to each raiyat at such lent for three, instruction* 
five, or twenty years, as may be deemed desirable, with a issued by 

distinct engagement that during the term of the lease, he 
will not be required to pay any addition to the specified management 

rent, whatever kind of produce he may cultivate. It is to 
be borne in mind, that if they have hitherto held at iat.es 
below the market-rate and increase is to be levied, it is

! Which is very different from the Pargana Rate.
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necessary that notice of the increased demand be served 
on or before the month of Jeyt, under section 9, Regula
tion V  of 1812, It has not been an unusual practice to 
oust a raiyat, who, on this notice, ‘ i.e. of enhancement,’ 
being served, failed to enter into an engagement to pay 
the enhanced jam a; but dispossession of the tenant is 
not justified by the law. Having been served with the 

Enhanced notice under the law alluded to, if he remain in possession 
of the land, he must pay the enhanced rent demanded,,”2
................... “ Should an arrear remain due at the close of

Summary the year, if the defaulter be a mere raiyat having no trans- 
M e n tn o i  ̂ f era^e interest in the soil, he may be summarily ousted and 
paid. his lands given to another; but if he have a transferable

interest, that interest should be brought to sale under 
Act VIII of 1835.”3  ................... “ The above rules

I respecting raiyats are also applicable to talttkdars and
renters of other denominations. Under section 25, Regu
lation VII of 1799, the same process is applicable to 
raiyats, jotedars, dependant talukdars, under-farmers or 
other descriptions of under-tenants. As with raiyats, care 
must be taken to observe the necessary distinction between 
those who have and those who have not an interest 
transferable by sale.”4

§ 44.0. In the Settlement Rules, we find the following 
instructions given to Settlement Officers in 1850:— “ Es
pecially it behoves a Settlement Officer not hastily to con
clude that what may appear to him an appropriate assess- 
ment actually is so. Fertility of the soil is not the only 

to Settlement cncumstancc which. fC£julcitcs the power of land to pay
hfiUO rent The demand for labor> as affected by the thinness 

or denseness of the population, the salubrity of the climate, 
and the plenty or scarcity of good culturable soil in the 
vicinity, must all be considered ; and in raiyatwari assess
ments, such as are frequently necessary in Bengal, the most

2 Rules fo r  the management o f the Khas Mahals, dated 1 <jth November 
1 8 5 0 ;  Rules 1 9 ,  20.

3 Id., Rule 38. « Id,, Rule 39.
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attention to local advantages and disadvantages 
is often indispensable. Inferior land, advantageously situ
ated, will be found paying higher rent than better land in a 
less favorable position. Land in the middle of a plain, in 
every respect the same as land at the edge of the plain, 
may be found paying double the rent of the latter. Tres
passing cattle do not reach it. Land near the village may be 
found paying higher than land of the same sort at a distance 
from the village. No attempt should be made to remedy 
these necessary discrepancies; the only practicable uniformi
ty would be the reduction of all to the lowest rate: thus 
in the case instanced above, in order to establish uniformity 
of rate, it would be necessary to reduce all the rates to 
the rate paid by the land much exposed to the trespassing 
of cattle. The system of settlement followed in the West
ern Provinces, is entirely inapplicable to the raiyatwari 
assessment of small Mahals, the collections of which are 
to be made by Government Officers from the cultivators.
In Bengal, Settlement Officers have not only to distribute 
the newly assessed ja m a  in each m am a of a pargana ; they 
have to determine • hat shall be paid by each individual 
raiyat for the land he holds. To introduce an average 
uniform assessment with which all would be satisfied, 
might be to sacrifice fifty per cent, of the rental ; but it is 
desirable to reduce the amount of the variations to the 
smallest possible extent; variations founded on no suffi
cient cause should of course be disallowed.................The
Settlement Officer must, by a careful inquiry into the 
details, ascertain the causes which give rise to the inequali
ties, reduce the demand where it presses too heavily, and 
raise it where it is too low ; and where good and sufficient 
cause is found for any considerable variation from the 
ascertained average rate, state that cause succinctly and 
clearly in that part of his settlement proceeding set apart 
for discussions respecting rates.”8

§ ,4.4.1.. We find the following directions also in the Scttle-

1 Rules fo r  Settlement, dated z(>ih December 1850.



V V -il3 / '" )  ment Rules :— “ The term for which pattas should be g ra tp yj j 
in Government mahals and in mahals held kksts in conse
quence of the recusancy of the proprietors must depend on 

Directions os circumstances. To use the words of the Honorable Court, 
o'Pmui^n the object to be kept in view is to afford full cncourage- 
'Government ment to the spirit of improvement. By the orders of 
Estates. Government, dated 28th November 1837, such leases should 

be for three, five, ten or twenty years, as may be deemed 
most advisable ; and the lessee should be made dearly to 
understand that during the term of the lease, he would 
not be required to pay any addition to the specified 
rent, whatever kind of produce he may cultivate. When 
the ret fa ts  are substantial, and. the land in such a state 
that no further improvement is to be looked for with
out the outlay of capital, leases should be long in order 
to encourage outlay. When the land is overrun with 

jangal., and much labour is necessary to clear it, leases 
should be long. When the raiyats are poor, and there is 
evidently neither the inclination nor power to improve, 
leases should be of limited duration. When there is any 
intention of farming a mahal, with a hope that the fanner 
will improve, leases to the raiyats should not extend beyond 
the current year, for which period all raiyats under all 
circumstances have a right to demand that pattas should 
be given to them. The above rules, of course, do not apply 
when raiyats have a right of possession at fixed rates, 
but no cultivators can claim such a privilege except those 
protected by section 26, Act I of 1845.”6 Then we have 
a direction impressing the necessity of care in proceedings 
taken in order to enhance :— “ When enhancement of rent 

Instructions  may be imposed by a Settlement Officer, he must be care- 
hancemnt. fuI in resumed mahals to cause the notice required by 

Regulation V  of 1812 to be served on the raiyats, other
wise the owner, should he engage, will be unable to recover 
the rents, which are the foundation of his settlement.”

§ 442. We find in another set of Rules for the Manage-

i f  sj&A \\\ 778 Landholding, and the Relation o f  Landlord / I

’ Which Act applies only ip JPunkasers at Revenue Sales.



. (flT
and Tenant in Vernons Countries—(India)* 779 C / l J

nient of khas mahals the following instructions as to the 
distinction between the position of khudkasht and kadimi 
raiyats and other raiyats “ The claims of khudkasht and rnr«etion» as 
kadiml raiyats should be carefully respected. Should culti- Dis- 
vators of this class be found holding lands at lower rates ŵfen1'Kfoid- 
than other raiyats occupying lands of a similar description, Kadu 
their rents should not be raised without considering their * 1 / ^
right to continued occupation at the rent heretofore paid.
Some of these raiyats having now paid since twelve years 
previous to the Decennial Settlement, they have a lien on 
the soil beyond wages of labour and profits of stock? By 
prescription they have a proprietary interest; to raise 
their rents is to deprive them of that proprietary interest.
They are entitled to a full investigation of their rights 
under the resumption laws before being subjected to any 
enhancement. Other talukdars and raiyats arc liable to 
assessment at the market-rate,7 8 9 that is, at the rate current 
in the neighbourhood.” . . . . “ In dealing with
mere raiyats it is desirable not to interfere with their pos
session till it becomes necessary to dispalce them. Should 
an arrear remain due at the close of the year, if the de
faulter be a mere raiyat having no transferable interest in 
the soil, he may be summarily ousted, and his lands given 
to another.”1*

§ 443- The existing Settlement Rules for the Lower
Provinces of Bengal contain the following directions ; 1—
“ After the measurements and classification of land have
been completed and recorded, the duty of the Settlement
Officer will be to assess the rents which shall be recorded Existing

Directions
as demandable under Bengal Act VIII of 1 Sjg—first, for Seiiie- 
from the raiyats ; secondly, from the under-tenants. By ment ° lricers 
section 2, Regulation IX of 1833, so much of Regula- 'provh^el^

7 English Theory of Rest.
8 This is a competition rent.
9 Rules 36 anrl 38.
1 See Rules for the Guidance of Officers engaged in the Administration of 

the Revenue Department in the Lower Provinces of Bengal— Vol. II, issued 
by the Board of Revenue in December 1881, pages 96— 98.



tion V II of 1822 as prescribes that the amount of revenue 
to be demanded shall be calculated on an ascertainment of 
the quantity and value of actual produce, or on a compari
son between the cost of production and value o.f produce, 
was rescinded. Referring to this provision, the Board 
remarked on the I2th November 1833, that the only safe 
and practical foundation for the calculation of the public 
revenue was the rent actually paid by the several tenants 
of whatever class or description, and that when it was 
found impossible to obtain this information in the estate 
under settlement, the rent paid tor land of the same 
quality and under similar circumstances in the adjoining 
estates was the best criterion. Since these instructions 
were written, however, circumstances have changed, and 
owing to the rapid development of the country, and the 
difficulty which besets the attempt to raise the rents which 
are paid by raiyats, it is frequently found that neither the 

Mate prevail- rents which are actually paid on the estate under settie- 
V ic in ity  not ment, nor those paid in adjoining estates, approach to 

a  s u f f ic ie n t  wjjat js fairly and equitably demandable under existing 
m e n t G°V‘ circumstances. In such cases the rents to be recorded as 
L ieu t, demandable in the settlement proceedings cannot be de

termined by comparison with the rents actually paid.”
§ 444. “ Too great care cannot be taken in conduct

ing the inquiries on which the selection of rates is founded.
A  mistake must be injurious either to the Government 

Careful In- or to the raiyats. The inquiries made, whether on the 
qniries new  estate or jn neighbouring estates, should be recorded with 
JiUerettu of such particularity as to show the reasons which guided 
Government the Settlement Officer in the selection of the rates, and to 
<Uu/ya!x>muy enable the sanctioning authorities (who have no oppor- 
not suffer, tunity of seeing the land or holding local investigations) 

to form their own opinion on the propriety of the rates.
For instance, in distributing the land into different sorts, 
it should be mentioned with reference to what standard 
the classification has been made ; whether, that is, with 
reference to the land in the village under settlement, oi 
to that in the pargcvui, or to that of the estate general!)

'll ( w )i ' , (ct
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The Board has had occasion to notice that the date on 
which rates are fixed are veiy inadequately set forth in 
Settlement Reports. In some cases it has been thought 
sufficient to justify the rates proposed by comparison of 
their average incidence with the average incidence of rates 
for all classes of lands in adjoining estates or villages.
This may prove altogether fallacious. The rates proposed 
to be adopted must be justified much more precisely.”

§ 445. When Act X of 1859 was first passed there 
was some doubt as to whether its provisions were appli
cable to rent payable to Government and the enhance
ment of such rent. This doubt was soon set at rest, 
and it was decided that Government was in no better 
position than other landlords, and was equally with them 
subject to the provisions and procedure of the Act. It Special Le-  

w,is in consequence thought desirable to legislate specially *̂ r
in the interests of Government. The first step in this o f  Arrears o f  

direction was taken in 1868, when an Act2 was passed by t01

the Bengal Council, which provided a special procedure ' '
for the recovery of arrears of rent due from the tenants of 
Government estates or of estates or tenures belonging to 
private individuals, but in charge of Government Officers.
The main element of this special procedure is that, unless 
the person from whom the arrear of rent is claimed can 
satisfy the Collector upon a summary inquiry that it is 
not due, he must pay, and the Collector has jurisdiction 
to compel payment— the only remedy given to the tenant, 
if dissatisfied, being a civil suit to recover back the 
money.3 The second step taken in the interest of Govern
ment was in 1879, when an Act1 was passed by the 
same Council to define and limit the powers of Settlement Settlement 

Officers. This Act provides that in settlement proceedings Act of ms.

* Act V II of’ 1868, and now see Act V II of 1880 of the Bengal Council.
3 It is right to say that no hardship has resulted from the operation of 

these provisions so far as concerns arrears of rent at the former rate. The 
accuracy with which Government accounts are kept is a guarantee against 
error.

4 Act VIII of 1879 of the Bengal Council.
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in the territories under the administration of the Govern
ment of Bengal the rent recorded as demandable from each 
raiyat shall be in accordance with the general rates sanc
tioned or subsequently approved for adoption in such 
settlement by the Revenue Authorities from time to time 
empowered in that behalf by the Lieutenant-Governor,”

Grounds on § 446. The Act then proceeds to enact “ that the Settle- 
which b e u k -  ment officer may, on some one or other of the following 
may record grounds and not otherwise, record a higher rent as demand- 

''ami a^ e from &nt  having a right of occupancy than the
able from rent which was previously paid by him, vis. :—  
litght-of- (1.) That the higher rent so recorded is calculated on 
Raiyals. rates which are not about the prevailing rates payable by

the same class of raiyats for land of a similar description 
and with similar advantages in the surrounding neighbour
hood :

(2.) That the enhancement is not greater than is justi
fied by the increase which has taken place in the produc
tive powers of the land otherwise than by the agency, or 
at the expense, of the raiyat since the rent of the raiyat 
was last fixed -

(3.) That the value of the produce of the land has 
been increased otherwise than by the agency, or at the 
expense, of the raiyat since the rent of the raiyat was 
last fixed; and that such higher rent does not bear a 
higher proportion to the rent of such raiyat as last fixed 
than the normal price of produce at or about the time of 
the present settlement bears to the normal price of similar 
produce which prevailed at or about the time when such 
rent was last fixed.®

(4.) That the value of the produce of the land has been 
increased otherwise than by the agency,, or at the expense, 
of the raiyat since the last previous settlement of the 
land was made ; and that such higher rent does not bear 
a higher proportion to that which would have been the 
rent of lands of a similar description and the same area,

■ . . ■ v :

s This follows the rule in Thakurani Dusts case, ante, pages 762, 763.



accord mg to the rates of such previous settlement, than 
the normal price of produce at or about the time of the 
present settlement bears to the normal price of similar pro
duce, which prevailed at or about the time of such previous 
settlement, as recorded in the papers of such settlement, 
or as otherwise ascertained and certified by the Settlement 
Officer.

(5.) That the quantity of land held by the raiyat has 
been proved by measurement to be greater than the quan
tity for which rent has been previously paid by him.”

§ 447. Whenever a higher rent has been recorded as
demandable from any under-tenant or raiyat than the rent
previously paid by him,the Act requires that “ the Settlement
Officer shall cause to be published a copy of the jama-
bandi or extracts therefrom, specifying in respect of each When
such under-tenant or raiyat. the rent recorded as payable Rmber Rent

 ̂ x * recorded ixs
by him; and, in the case of a raiyat, the clause or clauses demandable,
of the Act under which his rent is enhanced.” The Act C°Plt ° f  
then provides as follows :— w Every under-tenant and rat- i,e publUh- 

yat shall be liable to pay the rent recorded as demandable e,l h  »*>g °f 
from him under this Act, unless it shall be proved in any suit Enhmce- 
instituted by such under-tenant or raiyat to contest his merit. 
liability to pay the same, that such rent has not been 
assessed in accordance with the provisions of this Act. Tenant ob- 
No suit under this section shall be instituted o th e r w is e ^ ^ ^ " ^  
than Within four months after the publication of the jama- Rent record, 

bandi, or extracts as aforesaid, in the village in which the e£e ™andm 
lands which arc the subject of the suit or any part thereof able has  

are situated. In all suits instituted to contest the rent rcmedi/by 
recorded as demandable under this A ct the Court shall, ifyour 
it modifies or sets aside such rent, proceed to determine the 
rent payable by the plaintiff in accordance with this Act, 
and if any arrears of rent at the rates determined by the 
Court are found to be due, shall make a decree in favor of 
the defendant,” i.e. Government, “ for such arrears, with 
such costs as may seem proper.” The effect of these pro
visions is that the rent of tenants in Government estates 
may be enhanced on grounds somewhat different from

J  j  and Tenant in Various Countries— {India). 783 n i l  1
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those applicable to the tenants of private individuals ; and 
while the latter class of tenants enjoy the advantageous 
position of defendants in enhancement suits, the tenants of 
Government must either pay the enhanced rent demanded 
of them by the Revenue Officers or incur the expense of 
coming into Court as plaintiffs against the Government.
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CH APTER XXX.

Landholding, and the Relation of Landlord and Tenant in 
India— The Necessity for Fresh Legislation since the Act 
of 1859.

§ 448. The Act of 1859, as originally passed, had opera
tion in the North-Western Provinces, as well as in the The A ct o f  

Lower Provinces of Bengal. Its provisions were soon, 
however, found to be unsuitable to the former Provinces ; North- West-
and important amendments were considered necessary in en‘ Tro- 

„ * , . . , - . voices.
1803.'' Ten years later it was repealed so tar as it was pr l.egis-
appltcable to the territories under the administration of the lation fo r  

Lieutenant-Governor of the North- Western Provinces, and r°'
an amending and consolidating Act was passed for those 
Provinces.7 Under the provisions of this Act persons, who 
in permanently settled districts possess a permanent trans
ferable interest in land intermediate between the proprie
tor of a mahal and the occupants, and who hold at a fixed 
rent not changed since the time of the Permanent Settle
ment, are entitled to continue to hold at such rent.8 
Tenants in districts or portions of districts permanently Tenant*

settled,who hold lands at fixed rates of rent not changed since cntllle<i to , ,, ,, , . . .  hold at Axed
the Permanent Settlement, have a right of occupancy at Hates.
those rates and are called “ tenants at foxed rates." 9 In
the case of both these classes, when proof is given that
the rent has not been changed for a period of twenty years
before the commencement of the suit, it is to be presumed

• See Act X IV of 1863.
1 “ The North-Western Provinces Rent Act,” XVIII of 1873. This Act 

does not apply to Oudh, the law for which province is to be found in Act XIX. 
of 1868.

8 Section 4 8 Section 5.

D 3.



that the land has been held at that rent from the time of 
T w en ty  y ea r s ' the Permanent Settlement, unless the contrary be shown or 
Fmsumption. unless it be proved that such rent was fixed at some later 

period.1 The rights of tenants at fixed rates are by law 
declared to be heritable and transferable} Their rent is not 
liable to enhancement3 except on the ground that the area 
of the land in their holding has been increased by alluvion 
or otherwise, and they can claim abatement on the ground 
that such area has been diminished by diluvion or other- 

Fx-proprie- wise.4 ‘ Ex-proprietary tenants ’ are persons who lose or 
ta n /  T en a n ts. part with their proprietary rights in an estate or mahal, 

but who retain the sir land held by them in such mahal. 
The law give.'-, them all the rights of occupancy-tenants in 
such sir land held by them at the date of losingor parting with 
their proprietary rights, and further enacts that their rent 
shall be four annas in the rupee less than the prevailing rate 
payable by tenants-at-will for land of similar quality and 
with similar advantages.0 ‘ Occupancy-tenants ’ are those 
who have actually occupied or cultivated land continuously 
for twelve years; and to such the law gives a right of 
occupancy in the land so occupied or cultivated by them. 
The occupation or cultivating of his father or other 

OecNpmwv- person from whom a tenant inherits is deemed the occupa- 
T e n a n ts . tiofi or cultivating of the tenant. No right of occupancy 

can be acquired (1) in land held from an occupancy-tenant, 
an ex-proprietary tenant, or a tenant-at-fixed rates ; (2) in 
sir land ; or (3) in land held in lieu of wages. When a 
tenant not having a right of occupancy holds under a 
written lease, the necessary period of twelve years does 
not begin to run until the expiry of the term of the lease.6 
A  right of occupancy is not transferable by grant, will, or 
otherwise except as between persons who have become by 
inheritance co-sharers in such right. It descends however 
in the regular course of inheritance, as if it were land, but

1 Section 6. 2 Section 9. “ Section i i ,  1 Section 18.
* Section 7. See, as to Ondh, section 5, Act XIX of 1868, which gives a

heritable but aot a transferable right under somewhat similar circumstances.
* Section 8. The contrary is the law in Bengal.

7SC Landholding, and the Relation o f Landlord k J
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ral relative of the deceased, who did not share in 
the cultivation of the holding during his lifetime, is entitled 
to inherit.7

*5 449. The rent of ex-proprietary or occupancy-tenants 
is liable to enhancement only (1) by a written agreement re
gistered under the Registration A ct or recorded before tH¥ 
viliage/wtew-'/or the kanungo,(2) by order of a Settlement Enitmee- 
Officer passed under the law for the time being in force, or
(3) by an order made under the Rent Act. Such last-men
tioned order may be made when the rent has not been 
already fixed by an order of a Settlement Officer under the 
Land-Revenue Act, or by an order under the Rent Act, or 
where such an order has been made but the term thereof has 
expired— on the ground (1) that the rate of rent paid is 
below the prevailing rate payable by the same class of 
tenants for land o f similar quantity with similar advan
tages ; (2) that the value of the produce or the productive 
powers of the land have increased otherwise than by the 
agency, or at the expense, of the tenant; or (3) that the 
quantity of land held has been proved by measurement 
to be greater than the quantity for which rent has been 
previously paid. In the case of ex-proprietary tenants the 
enhanced rent, like the old rent, is to be four annas in the 
rupee below the prevailing rate for tenants-at-will.8 The 
tenant may, under similar conditions as to previous orders Abatement o f  

fixing the rent, apply for abatement on the ground (1) that #««<• 
tile area of the land held by him has been diminished by 
diluvion or otherwise ; or (2) that the value of the produce 
or the productive powers of the land have decreased by any 
cause beyond his control. When the rent has been fixed 
by an order under the Rent Act, no order for enhancement 
or abatement may be made (1) until the expiry o f ten years 
from the date on which such order took effect ; or (2) until 
the revision (before confirmation) of the assessment of the 
district by order of the Local Government ; or (3) until

’ Section 9.
* Section 13. See, for Ondh, section 32, Act X IX  of 1868,' which some

what differs.

__
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the conclusion of‘ the period of the settlement of thWAns  ̂
trict— whichever of the three events occurs first.8 When 
tire rent has been fixed by order of a Settlement Officer 
under the Land-Revenue Act,1 or by an order under the 
Rent Act, the landholder may apply to enhance such rent 
during the currency of the term for which the rent has 
been so fixed on one of the following grounds and on no 
others : viz.— (i) that the area of the tenant’s holding has 
been increased by alluvion or otherwise; (2) that the pro
ductive powers of the land have, since the date o f the order, 
increased otherwise than by the agencj? or at the expense 
of the tenant. Similarly the tenant may apply for abate
ment of rent on one of the following grounds and on no 
others: viz.— (1) that the area of the land has been dimi
nished by diluvion or otherwise ; (2) that the productive 
powers of the land have decreased from any cause beyond 
his control?

§ 450. A n y tenant may have it determined by the Col
lector or Assistant Collector whether he is tenant at fixed 
rates, an ex-proprietary tenant, an occupancy-tenant or a 
tenant without a right of occupancy? A  tenant without 

Deiertnina- a right of occupancy is a tenant-at-will. l ie  is not, hovv- 
7’*" »/ ever, liable to pay rent in excess of that paid during the
Status. previous year, unless there have been an agreement to this
F'ectment e ffec* recorded by the paiwari or kanimgo* Tenants at 

fixed rates, ex-proprietary tenants, occupancy-tenants and 
tenants holding under an unexpired lease can be ejected 
only in execution of a decree under the Rent Act. No 
such tenant can be ejected or his lease forfeited on account 
of any act or omission not detrimental to the land or in
consistent with the purpose for which it was le t ; or which 
by law, custom or special agreement does not involve the

8 Section 16. See, as to Ondh, section 33, Act X IX  of i8t;S, which fixes the 
first of the abovementioned periods at five years.

‘  See sections 70, 7r and 72 of Act X IX  of 1873,
* Section 17. See, for Oudh, section 19, Act X IX  of 1868.
* Section 10.
* Section 21. There is no corresponding provision for Bengal.
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of the lease.5 He may be ejected if a decree n l  1 

N^_a*^.rs of rent remain unsatisfied at the close of the 
year, and he omit for fifteen days after notice to pay the 
amount due under such decree.6 A  tenant not having a 
right of occupancy, or a tenant holding over after the ex
piry of his lease, is entitled to a notice to qu it; and, failing 
to contest his liability to ejectment, may be ejected.7 A n y Way-going 
tenant ejected under the A ct is entitled to his growing r̂ops. 
crops or other ungathered products of the earth growing 
on the land at the time of his ejectment, and to use the 
land for the purpose of tending and gathering them.8 He Compenw 
is also entitled to compensation for improvements made tion f or 
by him, in consequence of which the annual letting valil6 
of the land has been, and continues to be, increased.8

§ 451. The failure of the A ct of 1859 in the territories 
under the Administration of the Lieutenant-Governor of 
Bengal, as well as in the North -Western Provinces, has long 
been admitted ; but while the necessity of a legislative ^ai^ rf 
remedy for evils that are undoubted, and for complications 1 wtfiuhe 
that will not solve themselves, has been allowed, successive Lower Pro- 
Lieutenant-Governors, amid the cases of administering 
a large and populous province, have shrunk from a task 
that .is, beyond controversy, one of great magnitude and 
extreme difficulty. The enhancement provisions of the 
A ct having become unworkable,1 the landlords were prac-

s Section 34. These provisions are not in the Bengal Act, but the decisions 
of the Courts have in some respect supplied their place.

* Section 35.
7 S e c t io n s  36, 3 7 , 3 8 , 39 a n d  40.

4 Section 42. These very necessary provisions are wanting in the Bengal 
Act.

9 Sections 44— 47. See, for Oudh, sections 22— 26 of Act X IX  of 1868.
Similar provisions are also wanting in the Bengal Act.

1 It is a curious fact that in those districts (Nadia and Jessore) in which the 
enhancement provisions were most vigorously sought to be worked, the experi
ment was made with English capital belonging to Indigo-planting firms, the 
result being the ruin of a  good many of them. These firms held considerable 
estates in ejarah, or painty or similar tenure. The raiyats on these estates had 
long cultivated indigo upon a small portion of their holding at rates which 
originally were, or in course of time came to be, unremunerative. So long as



tically debarred from obtaining that share, to which they 
thought themselves entitled, in the increased profits result 
ing from rising prices and the general progress of the 
country. Any attempt on their part to obtain higher 
rents was promptly resisted in the Bengal districts, the 
raiyats in some places, having discovered that the power 
of the zemindars had been taken away, and that their 

Refusal of landlords were no longer supported by special provisions 
the R a iy a ts  of law, repeated the history of 1,796,'2 converted their 
tJZm? " 1 newIy acquired liberty into licence, and combined together 
p la c e s .  to. refuse payment of all rent. The Government had im

posed a cess or tax upon all persons interested in land 
as landlords or tenants, the proceeds of this tax being 
devoted to improve the means of communication, to con
struct roads and canals, and to carry out other works 
of general utility.® The collection of so much of this tax

they cultivated indigo, they were allowed to hold the whole of their lands at 
the former low rates of rent. Through causes, which it is here unnecessary 
to mention, they very generally refused to cultivate indigo any longer on the 
old terms, whereupon the Planters set the law in motion to enhance their 
rents. A large number.of enhancement decrees were passed, but their effect 
in creating a general rise of rents cannot be exactly estimated, as full opera
tion was not given to them, a sort of compromise being made in many cases 
by which the Planters gave up part of the increased rent on condition of the 
raiyats cultivating indigo.

2 See ante, pp. 571, 574— 575-
3 We have seen (ante, p. 544) that it was contemplated at the time of the 

Permanent Settlement that, as progress and improvement took place, other 
taxation would be feasible in order to make up for the loss incurred by limit
ing the demand of the State upon the land. The above cess was imposed in 
accordance with this principle. The zemindars had done nothing towards im
proving the means of communication in the interior of the country, and Bengal 
was in this respect shamefully backward, as compared with other parts of Ind ia. 
In a pamphlet published some twenty years ago— entitled The Land Question 
and reprinted from the Times of India— a curious comparison was instituted 
between permanently settled Bengal, and the Bombay Presidency where the 
cultivators were substantially made peasant proprietors. It is shown that, while 
the incidence of the land-revenue in Bengal then was As. 14-10 pies per head 
of the population, in Bombay it was Rs. 2-10 per head—-while the import 
duty paid through the Calcutta Custom House was. An. 1-3 pies per head, 
that paid through the Bombay Custom House was As, 3-9 pies per head—  
whilst the inhabitants o f Bengal paid As. 3 per head income-tax, the inhabit
ants of Bombay paid As. 5 }z per head—-whilst the former paid As. 3-8 pies

.
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upon the raiyats was entrusted to the zemindars,
who were made responsible for collecting it and paying
it into the Government Treasury with their own revenue. T h e R o a d

The law empowered them to collect it with, and in addi- {:eK* ,
. , 1 , .  . Pul he Work*

tion to, the rent When the raiyats oi some estates refused c+»*. 
payment of relit, as has just been stated, their landlords 
were unable to collect the tax, for the payment of which 
to Government they were made responsible. This naturally 
was an apparently well-founded grievance. The zemindars 
as a class took it up and complained that, while they were G r ie v a n c e  o f  

responsible to Government for the payment of their reve- J e m a d a r s ,  

nue and the collection of this tax— a responsibility which 
was rigorously enforced, if they were not punctual to the 
day with their instalments— the Government and the Legis
lature did not afford them reasonable facilities for compel
ling payment by the raiyats,

§ 452. In the Province of Bahar, on the other hand, 
the condition of the agricultural population had become so 
miserable under a system of unrestrained rack-renting, 
aggravated by the existence of the worst possible class 
of middlemen, that the necessity of some remedy made Miserable 
itself imperatively felt by Government. The absolute (Condition o f  

resourcelessness of the people under the visitation of a iJ im t P a p u la -  

famine caused by one of those failures of the crops, which 
occur periodically in every province of India, furnished 
practical proof of that which had for some time been sus
pected. In September 1878 the Bengal Government 
wrote thus:— “ Nearly every local officer consulted is Some
agreed that, while a system of summary and cheap rent, . , : , ’ , , , , imperatimiy
procedure is required in the interests of both zemindars n ecessa ry , '
and raiyats, the most urgent requirement of Bahar is an 
amelioration of the condition of the tenantry.” A  Com
mittee, consisting of the most experienced local officials 
and of representatives of the different local communities,

per head stamp and excise duties, the latter paid As. 5 per head— finally 
that the statistics of the importation of gold, silver, copper and piece-goods 
showed that, for each rupee spent by the population of Bengal per head, 
the people of Bombay can afford to spend three.
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'''■  i  itke-'anhdr was thereupon appointed to consider the condition of the 
C u n u u itte e . Bahar peasantry and devise a remedy or remedies for the 

various evils which existed in the province. This Com
mittee entered very earnestly into the performance of the 
duty entrusted to. them, and sent in a valuable report. 
Meanwhile a Bill to amend the procedure in suits between 
landlords and tenants had been introduced into the Bengal 
Council. The Select Committee, to which this Bill was 
referred for report, came to the deliberate conclusion that 
piecemeal legislation was inadvisable, and that the whole 
subject of the relations between landlords and tenants in 
the provinces under the Bengal Government required 
reconsideration and revision. The result was the appoint- 

Thu Bengal mer>t of the Bengal Rent Commission in 1879— the pre- 
I t e n t  C o m -  paration of a Digest of the existing law— a full considera- 
^794880 tion of the lines most suitable for reform— the preparation 

of a Draft Bill, and the submission in June 1880 of a 
Report upon the whole subject as concerned with Bahar4 
and Bengal. As the recommendations of the Commission 
have been considered by the Government of India and 
the Secretary of State ; and a Bill based in part upon, and 
partly differing from, the Draft Bill of the Commission 
is at this moment before the Legislature, I feel myself 
at present precluded from entering into any discussion 
of the questions at issue. I may, however, here reproduce 
certain portions of the Report of the Commission, which 
deal with the subject of Rent, and Enhancement o f Rent, as 
the principles here discussed have so far been generally 
accepted, and have not given rise to debate or argument.”5

§ 453. The Commissioners sa y :— “ By far the most 
difficult question presented for our consideration in prepar-

4 The report  ̂ of the Bahar Committee was submitted to, and considered 
by, the Commission.

* For the theory of Rent which follows above, whatever defects it may 
posses.;, I  am responsible, my colleagues on the Commission having done me 
the honor to accept it as I wrote it. My object in reproducing it here is to 
invite criticism and discussion in other countries, where, as in India, there is 
a purely agricultural population to be dealt with.

■ G° w \



ing an amended law of Landlord and Tenant for these Enhancement
provinces is that of the enhancement of rent. As soon as °f

. , . . , , . e  m o st d iff icu ltthe Legislature recognized a right on the part ot any „UMtion fo r
class of tenants to be protected against arbitrary eviction considera- 
by their landlords, it became absolutely necessary to ’ 
provide by legislation some means whereby the rents pay
able by such tenants may be settled and determined. It 
has been contended by some very able authorities that the 
only safe means of settling rents is by the unfettered 
action of the principle of competition, and that any 
attempt on the part of the Legislature to set aside this 
principle, and substitute for it any other principle, must 
be mischievous in its consequences to the community 
concerned. It is no part of our present duty to examine 
what general truth there may be in this contention as 
applied to those countries, whence have been derived the 
data upon which the existing system of Western Political 
Economy is based ; but that this contention should not be 
accepted as applicable to the state of things in this 
country, and should not be allowed to influence our legis
lation upon the subject in hand, we entertain no doubt.
In order to make the reasons for this opinion more easily 
intelligible, it is necessary to consider what rent is in 
these Provinces— and this is a subject of some difficulty, 
owing in part to the inherent ambiguity of language, 
when the same term is applied to several things, the 
substance of which depends upon different conditions. Different 
The theory of rent, first put forward at the close of the Theories of 
last century and revived some twenty years later by jye Ricardo 
eminent Political Economists, is that rent is what land Theory, 
yields in excess of the ordinary profits of stock. It is 
assumed that no land will be cultivated, which will not 
yield the ordinary profit derivable from capital employed 
in other undertakings. If land yields less than this, 
capital will not be employed in cultivating i t , if it yields 
more, the excess will be appropriated by the owner of the 
land, who will otherwise withhold the use of this natural 
agent. As the prices of produce rise, the profit from

m i  . ( c t
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capital employed in agriculture increases. Land, which 
in one year yields no excess over and above the ordinal y 
profits of capital, may in the folhving year yield some 
excess, and so pay rent Of all the land in cultivation 
that which is yielding no excess must necessarily be the 
worst— worst, i. e., as regards inferiority of soil or situation, 
or proximity to markets, or facility of communication, &c. 
When such worst land begins to yield an excess to pay 
a rent, land of a still inferior class will be cultivated and 
will then be the worst land in cultivation, superseding 
what has just commenced to pay rent Thus the worst 
land for the time being under cultivation is the standard 
for estimating the amount of rent which will be yielded 
by all other land that pays rent.”

§ 454. “ This theory pre-supposes capital, pre-sup-
Bmminoixon poses capitalist farming conducted with an immediate 
O f  thin view to obtaining from capital invested in agriculture the
Theory. o rci in a jy  rate of profit afforded by capital invested in

other undertakings. It depends upon certain laws res
pecting profits, wages, prices, which, as one of the greatest 
Political Economists has pointed out, are true only so far 
as profits, wages, and prices are regulated by competition—  
only so far as the persons concerned are free from the 
influence of any other motives than those arising from 
the general circumstances of the case, and are guided as 
to those by the ordinary mercantile estimate of profit and 
loss. There are in these provinces no capitalist farmers. 
We do not include under this denomination persons who 
have embarked capital in producing for export silk, 
indigo, tea, or similar articles other than food. There is 
little or no capital employed in agriculture, unless we 
include under this term the commonest agricultural im
plements, the seed grain necessary to produce the next 
year’s crop, the food necessary for the cultivator’s sub
sistence till the next harvest, and it may be, a small 
stock laid by against the year of famine that is sure to 
come round in the cycle of seasons. The immediate 
object of cultivation is. subsistence, not profit on capital.

§ ® . % L
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^^TlSlre is no. wages fund : there are no labourers paid from 
capital. There are practically no manufactures, no non- 
agriculturai industries, no great cities of work, where a 
surplus rural population can find employment. To such 
a state of things, to a community so circumstanced, the 
theory of Rent propounded by Mr. Ricardo and other 
Political Economists of the same school has no applica
tion ; and any adjustment of the relations between land
lords and tenants in these provinces, based upon this 
theory, must, we apprehend, involve serious risk of 
error.”

§ 455, “ A  more modern school of Political Economists, Theory-/ 
dissatisfied with the previous theory, would discard all refer- lteut /wh
ence to degrees of productiveness, would abolish the 
standard obtainable from the worst land under cultivation, modem Poll- 
as being misleading and practically useless to inform, a ‘f*\’sEcon°- 
disputing landlord and his tenants how much rent exactly 
each holding should pay; and would define rent simply as 
surplus profit— that is, the excess o f profit after the repay
ment of the whole cost of production, beyond the legitimate 
profit, which belongs to the tenant as a manufacturer of 
agricultural produce. According to their analysis no land
lord or tenant ever thinks of, or enquires after, the worst- 
land under cultivation and which pays no rent, in order 
to ascertain what is. the proper rent for any other land.
Blit an intelligent tenant about to take land will carefully 
endeavour to inform himself— ist, as to the quantity and 
quality of the produce that he can fairly reckon on obtain
ing from the land ; 2nd, as to the expenditure necessary 
to raise this produce; and 3rd, as to the price which this 
produce will realize when raised. In order to ascertain 
the first particular, he will consider the quality of the soil, 
the climate, the water-supply, the possibility of improve
ment by manuring or other means, &c. To inform him
self on the second point, he will see if the soil is light and 
friable or heavy and stiff, and soon— whether his plough 
will require two horses or four— whether the manure neces
sary to good cultivation is to be had in the vicinity or

/ f a n d  Tenant in Various Countries— (India). ~g$ ^



,
must be brought from a distance— what is the rate of 
wages for local labour, &c. With respect to the third item 
he will inquire as to the best neighbouring markets and 
the prices usually there current, and he will have to con
sider the distance of the land from the market and the 
cost of conveying the produce from the fields where it is 
grown to the mart where it can be sold. Having ascer
tained all theae particulars, the intending tenant will be 
in a position to calculate the balance of profit which he 
may expect to have left to him after defraying the cost ol 
cultivation, and this will determine the rent which he can 
pay for the use of the land. Thus rent depends upon the 
prices realized by agricultural produce compared with the 
cost of its production : or, in other words, rent exists 
because a selling price is found, which yields a surplus, an 
excess of profit beyond what the tenant requires. This 
theory is a very much more practical one than the former 
one, but it also proceeds upon the supposition that capital 
is employed, that money wages of labour are paid, that 
the produce is converted into money, that an account is 
kept of outgoings and incomings, and an accurate balance 
struck. It can have no proper application where all these 
circumstances do not exist.”

• § 456. “ Let us now see what is the state of things in 
this country, what are the conditions to which any possible 
theory of Rent must be fitted in order to make it suitable 
to the people. We know that, according to ancient and 
established usage, the dues of Government from the land 
in India have from time immemorial consisted of a certain 
proportion of the annual produce of every bigha. Such 

C o n i’itinm  was t'ie in the time of the old Hindu Rajas, when 
to which any Government in all or most cases collected these dues direct 
^T-lur'Lt from the cultivators. The Mahomedan Government re- 
hc adapted tained this rule with some modifications of detail in carry- 
in India. ;ng p jnt0 effect. It is not very material whether the pro

portion of the produce so taken by the State be called 
rent, or revenue, or a t a x ; nor is it necessary to our 
present purpose to determine whether the property in the
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: .soil belonged to the State, or to the cultivators, or in co
parcenary to both. Once land was cleared and brought 
completely under cultivation, this proportion of the pro
duce was taken in every case. The raiyats cultivated for 
subsistence, not with any immediate view to profit. Whe
ther more land should be taken into cultivation depended, 
not upon whether profits had risen, but upon whether the 
land already in cultivation was sufficient to raise food for 
the people. The State demand in no way depended upon 
profits, and was in no way regulated by any calculation of 
the total value of the produce and the cost of producing it,
The proportion taken by the Government was determined by 
the Government itself; and, as the raiyats were well off or 
the reverse according as Government took less or more, and 
left them more or less, the well-being and comfort of the 
people depended upon arbitrary discretion exercised with 
despotic power. We know from history that while the 
earlier Hindu Rajas took only one-sixth, as much as a half 
was taken in later times ; and, discretion continuing to be 
the measure of exaction, the very barest subsistence was in 
some places and on some occasions left to the cultivators of 
the soil. I f  any calculation was made for the purpose of 
fixing the Government demand, it was too often a calcula
tion of what was the least that could be left to the cultiva
tors to enable them to live and produce the next crop.
There are some who think that ‘ custom, ’ even in those 
days and in the absence of law authoritatively promulgated 
by a Legislative Department of the State, regulated the 
share of the produce taken from the raiyats, but it has been 
well remarked that custom might equally well be pleaded 
in justification of every species of exaction and oppression.
Our predecessors in fact (to quote the language of the 
B o a r d  of Commissioners of 18186) do not seem to have 
admitted as a principle any other general limit to the 
Government demand than the amount which the cultiva
tors could afford to pay, and the established Government 
share too often exceeded this limit.”

« See paragraph 317 of the Report, dated 27th October iHlg.



\ ! 7 * i y  § 457- “ Mahomedan law recognized only two persons
as having an interest in the soil, namely, the Government 
and the cultivator. There can be no doubt that the cultiva
tors had rights in the land. What exactly these rights 
were has been warmly disputed ; and we shall not attempt 
to define them or fix their l imits. The raiyats cultivated 
the land and paid kheraj to Government. This kheraj was 

T h e  M a h o -  a share, a proportion of he produce, which was paid either
in kind or in the money which represented its commuted system. , . r . A . -
value which the Government itself fixed. As long as the
kheraj was paid, the cultivators were left in possession of 
the land, though this possession as well as all the other 
terms of the relation depended upon the will of a despotic 
ruler. Failure to pay the kheraj had for its consequences 
punishment and the loss of all rights in the land. Such is 
the general outline of the relation between the two parties 
having an interest in the soil. Any attempt to express it in 
terms taken from a wholly different system, of interests 
or rights, and embodying different collections of ideas, 
must fail to convey an accurate conception of the Maho
medan system and may be misleading. If it be asked—  
is kheraj rent or does it include rent? the answer 
must be in the negative, if by the term ‘ rent' is meant 
rent according to either of the theories of rent propounded 
by European Political Economists. It was no part of the 
Mahomedan system that any person should stand between 
the Government and the actual cultivators and intercept 
a portion of the kheraj paid by the latter : but partly from 
the difficulty, if not impossibilty, of collecting the whole 
of the kheraj by State agency, when the boundaries of the 
empire were enlarged by conquest; partly from the fact 
that in some of the conquered provinces persons were 
found in possession of various rights superior to the cultiva
tors, and it was difficult to get rid of these persons, while 
their services and local experience could well be utilized 
for the collection of the kheraj ; and partly from other 
causes which it is not here necessary to detail— there 
sprang up a middle class intermediate between the State
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and the cultivators, and who as contractors or farmers, or 
having some pre-existent rights which the Mahomcdan 
Government did not care to investigate or define, collected 
the kheraj of large tracts from the cultivators and paid 
it to Government. Being placed in a position of advan
tage,1 the members of this middle class grew rapidly 
into importance, and in the decadence of the Mahoinedan 
empire acquired considerable power. While using the 
whole authority of the State to exact by way of kheraj all 
that could be got from the cultivators, they used their 
utmost ingenuity to keep as much of this as they could 
for themselves, and send as little of it as possible to the 
Government treasury.”

§ 458. “ Such was the condition of affairs to which the State o f

East India Company succeeded ; and one of the first pro- d in g s  hmo 

blems presented to the new English Government for solu- the policy'of 
tion was the settlement and definition of the rights of this (l,e Ev$i*h 
Middle Class. How this great question was debated ; how <j0Ve,nnient- 
it was determined by declaring the zemindars who com
posed this class to be proprietors ; and how the wisdom 
of this determination has ever since been questioned— are 
now portions of the constitutional history of the Anglo- 
Indian Empire. The zemindars, being thus confirmed in 
their position, continued to collect the kheraj' from the cul
tivators and pay it over to the State. The terms of the 
settlement and the influence of English ideas worked,how
ever, some important changes. In the first place, the Govern
ment limited and fixed forever the amount of kheraj which 
it was to demand at the hands of the zemindars. The 
zemindars being declared to be ‘ proprietors of the soil,’
‘ landholders,’ ‘ landowners,’ it followed as a natural conse
quence from this and from the introduction of English 
ideas that the raiyats have come to be looked upon as 
their tenants ; the payments made to them by the raiyats 
in kind or in money came to be regarded as rent ; and the

’  T h is  m u s t  n o t  b e  u n d e r s t o o d  to  c o n v e y  t h e  id e a  th a t  a i l  t h e s e '  p e r s o n s  

w e r e  m v i homines. M a n y  o f  th e m  w e r e  Rajas o r  o th e r w is e  m e n  o f  p o s it io n  

a n d  fa m ily  b e f o r e  t h e  M a h o m e d a n  c o n q u e s t .
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payments made by the zemindars to the Government were 
termed revenue. When the governing race, with whom 
rested the executive power and the administration of 
justice, approached the subject of the relation of zemindars 
and raiyats with those ideas of the English law of Land
lord and Tenant formulated in the Regulations and pre
sent to their minds, the result almost inevitable was that the 
former state of things underwent considerable change.”8 9 

§ 459. “ That at the time of the Permanent Settlement 
the raiyats had rights was admitted then, and has never 
since been denied, at least by persons possessed of inform
ation on the subject. These rights were, however, very 
uncertain and indefinite.8 That they were so is not sur
prising, when we reflect upon the arbitrary nature of the 
preceding Government, upon the want of exact rules of law, 
and the non-existence of a trained judiciary proceeding 
by fixed methods of enquiry and determination. The Gov- 

Bniynts had ernment of 1793 were unable to ascertain and define these 
Rights nt. the rights fully and accurately. The most able members of 
Permanent that Government felt and expressed their inability to do 
Settlement so with the means of information then at their disposal.1 
'they were They were also ‘apprehensive lest enquiries into these 
not then rights should excite suspicion in the minds of the zemindars, 
'turned-'ordr- (hat the assessment of the revenue was not really meant 
fined. to be permanent r and they indulged a strong hope that

8 T o  s h o w  th e  in f lu e n c e  o f  E n g l is h  id e a s  w e  m a y  r e fe r  to  M r .  S h o r e ,  w h o s e  

v ie w  o f  th e  p o s it io n  w a s  so  c le a r  a n d  a b le .  A l t h o u g h  h e  “  a d m it te d , o n  th e  

g r o u n d  o f  p r e c e d e n t ,  th e  r ig h t  o f  th e  G o v e r n m e n t  t o  in te r fe r e  in  r e g u la t in g  

th e  a sse s s m e n t u p o n  th e  r a iy a t s ,”  h e  o b je c t e d  “  to  t h e  p o l ic y  a n d  p r o p r ie t y  o f  

th is  in te r fe r e n c e  w ith o u t  e v id e n t  n e c e s s i t y .”  “  T h e  r e g u la t io n  o f  th e  r e n ts  o f  

th e  r a iy a t s ,”  h e  o b s e r v e d , “  is  p r o p e r ly  a t r a n s a c t io n  b e t w e e n  th e  z e m in d a r  o r 

la n d lo r d  a n d  h is  te n a n ts , a n d  n o t o f  th e  G o v e r n m e n t ; a n d  th e  d e ta il  a t te n d 

in g  i t  is  so  m in u te  a s  to  b a ffle  th e  s k i l l  o f  a n y  m a n  n o t  w e l l  v e r s e d  in  i t . ”

— Minute o f the i S  th June  1 7 8 9 , p a ra . 43 3 .

9 “  W it h  r e s p e c t  to  th e  r a iy a ts , th e ir  r ig h t s  a p p e a r  v e r y  u n c e r ta in  a n d  in d e 

f in it e .” — M r. S h o r e ’s  Minute o f the 18th June  1 7 8 9 , p a ra . 38 8.

1 S e e  th e  M in u te  o f  th e  E a r l  o f  M o ir a ,  d a te d  2 1 s t  S e p te m b e r  1 8 1 5 ,  p a ra s . 

I 43- I 44-
9 “  I t  m a y  b e  u r g e d  t h a t ,  u n le s s  G o v e r n m e n t  in te n d s  to  r a is e  th e  re v e n u e s  

o f  th e  la n d s  in  fu tu r e , a n y  fu rth e r  k n o w le d g e  o f  th e  v a lu e  o f  th e m  b e y o n d

lilt . <SL
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zemindars and rdiyats would, like landlords and tenants
in England, adjust all matters in dispute between them
by contract. But, although the Government of 1:793 did
not then fully ascertain and define the rights of the And these
raivats, it saved these rights in express terms, and reserved r'Shls u'ere- 0 1  expressly
to itself the power to ascertain and settle them at any saved. 
future time at which it saw fit to do so.3 The exercise of 
this power inherent in Government is of course in no way 
dependent upon this express reservation, the value of 
which consists in its being a deliberate recital and ac
knowledgment of the existence of such rights at that point 
of time. Whatever difference of opinion there may be as Right to have 
to the other rights which belonged to the raiyats in 1793— proportion of 
and at this distance of time it is natural that there should ^ahuXyUaiyiu 

be differences of opinion about what, being then uncertain, determined by 
was not at the period made definite, and much of the Gove, nment. 
evidence of which has since perished in the lapse of nearly 
a century— we think that there can be no doubt as to one 
right— the right, that is, to have the proportion of the

w h a t  w e  at p r e s e n t p o s s e s s  is u n n e c e s s a r y  ; a n d  t o  d e m a n d  th e  a c c o u n ts  o f  it  

w o u ld  o n ly  te n d  to  e x c it e  s u s p ic io n s  in  th e  z e m in d a r s  th a t  th e  p r e s e n t  a s s e s s 

m e n t w o u ld  n o t  h e  p e r m a n e n t. T h e  C o u r t  o f  D ir e c to r s  a r e  th e m s e lv e s  s a t is 

fied  u p o n  th is  p o in t , a n d  d is c o u r a g e  the. id e a s  o f  lo c a l in v e s t ig a t io n  in to  th e  

v a lu e  o f  th e  la n d s , d ir e c t in g  th a t  w h e n  th e  tr ib u te  o f  e a c h  z e m in d a r  is  f ix e d , 

h e  s h a ll r e m a in  u n d is tu r b e d  in  th e  a d m in is tr a t io n  a n d  e n jo y m e n t  o f  h is  e s ta te , 

a n d  b e  a s s u re d  t h a t ,  a s  lo n g  a s  h e  p a y s  h is  s t ip u la te d  r e v e n u e , h e  s h a l l  b e  

s u b je c t  to  n o  s c r u t in ie s  o r  in te r p o s it io n  o f  th e  o ffic e r s  o f  G o v e r n m e n t ,  u n le s s  

w h e r e  a  ju d ic ia l  p r o c e s s  m a y  b e c o m e  n e c e s s a r y  to  a d ju s t  c la im s  b e tw e e n  h im  

a n d  te n a n ts , o r  ta lu k d a r s , o r  p a rtn e rs  o f  th e  s a m e  z e m in d a r ! ” :— M r. S h o r e ’s 

Minute of l%tk June 1 7 8 9 , p a ra . 4 7 3 — S e e  a ls o  Revenue letter of 15  th January 
1 S 1 9 , p a ra . 3 1 .  I t  m a y  b e  o b s e r v e d  th a t  t h e  C o u r t  o f  D ir e c to r s  in  1 8 1 9  

a d m it te d  th is  to  h a v e  b e e n  a  m is ta k e .— See Revenue letter of 1 5  th January 1 S 1 9 , 

p a r a . 38.

3 F ir s t  c la u s e  o f  s e c t io n  8 , R e g .  I o f  1 7 9 3  : Revenue letter of 1 5  th January 
1 8 1 9 , p ara . 3 9 , w h e r e  it  is  sa id  :— “  I t  is  a ls o  a  c ir c u m s ta n c e  w h ic h  is  n o t to  b e  

o v e r lo o k e d  th a t ,  a l th o u g h  s o  m a n y  y e a r s  h a v e  e la p s e d  s in c e  th e  c o n c lu s io n  

o f  th a t  s e t t le m e n t , y e t  n o  re s o r t  h a s  b e e n  h a d  to  th e  e x e r c is e  o f  th e  p o w e r  

w e  th e n  e x p r e s s ly  r e s e r v e d  o f  in te r fe r in g  fo r  th e  p u r p o s e  o f  d e f in in g  a n d  

a d ju s t in g  th e  r ig h t s  o f  th e  r a iy a ts . W e  c o n c lu d e  th a t  th e  s u p p o s e d  d iff ic u lty  

o r  im p r a c t ic a b il ity  o f  th e  o p e ra tio n  w a s  th e  c a u s e  o f  th is  n o n - in t e r fe r e n c e .”

S e e  a ls o  Revenue letter from Bengal, dated \Rh July  1 8 1 8 , p a ra s . 1 4 6 -1 4 8 .
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produce payable by the raiyat determined by Government. 
Such, beyond dispute, had been the practice of Hindu 
and Mahomed an sovereigns4 ; and the Government of 
1793, though it created the zemindars ‘ proprietors,’ .using 
a term which seemed to convey the absolute disposing 
power of an English landlord, never intended to destroy 
this right, or to abdicate the function cast upon it by the 
ancient law of the country.'5 The existence of any rights 
of possession in the raiyats would have been incompatible 
with an arbitrary power in the zemindars to fix the rents ; 
and thus both the necessity of the thing and the ancient 
law of the land required that this power should be exer
cised by the Government.”

§ 460. '■ We entertain no doubt that the raiyats of 1793
possessed substantial rights ; but even if they had no

1 S e e  Fifth  Report o f  the Select Committee on the Affairs o f the East Indict 
Company, p .  2 4 ,— “ I n  p o in t  o f  fa c t  th e  o r ig in a l  a m o u n t  s e e m s  to  h a v e  b e e n  

a n c ie n t l y  a s c e r ta in e d  a n d  f ix e d  b y  a n  a c t  o f  t h e  S o v e r e i g n .”

3 “  I n  r e g a r d  t o  p r o p r ie t a r y  r ig h t  to  th e  la n d , th e  r e c e n t  e n q u ir ie s  h a d  n o t  

e s ta b l is h e d  th e  z e m in d a r  o n  th e  f o o t in g  o f  t h e  o w n e r  o f  a  la n d e d  e s ta te  in  

E u r o p e ,  w h o  m a y  le a s e  o u t  p o r t io n s ,  a n d  e m p l o y  a n d  d is m is s  la b o u r e r s  a t  

p le a s u r e  : b u t  o n  t h e  c o n t r a r y  h a d  e x h i b i t e d ,  f r o m  h im  d o w n  to  t h e  a c tu a l  c u l t i 

v a to r ,  o th e r  in fe r io r  la n d h o ld e r s ,  s t y l e d  tahlkdars a n d  c u l t i v a t o r s  o f  d if fe r e n t  

d e s c r i p t io n s ,  w h o s e  c la im  to  p r o t e c t io n  th e  G o v e r n m e n t  r e a d i l y  r e c o g n iz e d , b u t  

w h o s e  r ig h t s  w e r e  n o t ,  u n d e r  th e  p r in c ip le s  o f  t h e  p r e s e n t  s y s t e m , so  e a s i l y  

r e C o n c ila b te  a s  to  b e  a t  o n c e  s u s c e p t ib le  o f  r e d u c t io n  to  t h e  v u k s  a b o u t  to  b e  

e s t a b l is h e d  i n  p e r p e t u it y .  T h e s e  t h e  D ir e c t o r s  p a r t ic u l a r l y  r e c o m m e n d e d  to  

t h e  c o n s id e r a t io n  o f  th e  G o v e r n m e n t ,  w h o  in  e s t a b l is h in g  p e r m a n e n t  ru le s  w e r e  

to  l e a v e  a n  o p e n in g  fo r  t h e  in tr o d u c t io n  o f  a n y  s u c h  i n  fu tu r e ,  a s  fr o m  t im e  t o  

t im e  m ig h t  b e  fo u n d  n e c e s s a r y  to  p r e v e n t  th e  r a iy a t s  b e i n g  im p r o p e r ly  d is tu r b e d  

in  th e ir  p o s s e s s io n s , o r  s u b je c te d  to  u n w a r r a n t a b le  e x a c t io n s .  T h is ,  th e  

D ir e c t o r s  o b s e r v e d , w o u l d  h e  c l e a r l y  c o n s is t e n t  w i t h  t h e  t r u e  p r a c t ic e  o f  th e  

M o g u l  G o v e r n m e n t ,  u n d e r  w h ic h  it  i s  a  g e n e r a l  m a x im  t h a t  t i le  im m e d ia t e  

c u l t iv a t o r  o f  th e  s o il ,  d u l y  p a y in g  h is  r e n t ,  s h o u ld  n o t  b e  d is p o s s e s s e d  o f  th e  

la n d  h e  o c c u p i e d ;  ‘ a n d  t h i s , ’ t h e y  fu r t h e r  o b s e r v e d ,  ‘  n e c e s s a r i ly  s u p p o s e s  

th a t  t h e r e  w e r e  s o m e  l im it s  b y  w h ic h  t h e  r e n t  c o u ld  b e  d e f in e d , a n d  th a t  i t  

w a s  n o t l e f t  to  th e  a r b i t r a r y  d e te r m in a t io n  o f  t h e  z e m in d a r . ’ ”  H e r e  fo l lo w s  

t h e  p a s s a g e  q u o te d  in  t h e  p r e v io u s  N o t e .— F ifth  Report.
“  W e  c o n s id e r  i t  e q u a l l y  a  p r in c ip le  in t e r w o v e n  w i t h  t h e  c o n s t i tu t io n  o f  

t h e  d i f fe r e n t  G o v e r n m e n t s  o f  I n d ia ,  t h a t  t h e  q u a n tu m  o f  r e n t  is  n o t  to  b e  

d e t e r m in e d  b y  th e  a r b i t r a r y  w i l l  o f  t h e  z e m in d a r . ” — Revenue letter from  
Bengal dated yth October 1815,

' ' e o t e v \  •
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rights whatever, we think that Government could not 
consistently with the proper discharge of its functions, lea»e 
the settlement of what we shall now call the rents^payaou- 
by the raiyats, to the uncontrolled influence of competi
tion.6 There is in these provinces no capitalist farmer 

> .... ........... .......■ ■ ________ :___ '
•  T h e  l a t e  M r .  J o h n  S t u a r t  M i l l  d e f i n e d  collier tenure a s  e m b r a c i n g  a l l  c a s e s  

w i t h o u t  e x c e p t i o n  i n  w h i c h  t h e  l a b o u r e r  m a k e s  h i s  c o n t r a c t  f o r  l a n d  w i t h o u t  

t h e  i n t e r v e n t i o n  o f  a  c a p i t a l i s t  f a r m e r ,  a n d  i n  w h i c h  t h e  c o n d i t i o n s  o f  t h e  

c o n t r a c t ,  e s p e c i a l l y  t h e  a m o u n t  o f  r e n t ,  a r e  d e t e r m i n e d  n o t  b y  c u s t o m  

b u t  b y  c o m p e t i t i o n .  I n  a  v e r y  i n s t r u c t i v e  c h a p t e r  o f  h i s  w o r k  o n  P o l i t i c a  

E c o n o m y ,  i n  w h i c h  h e  d r a w s  a  p a r a l l e l  b e t w e e n  t h e  t e n u r e  o f  l a n d  in  I r e l a n d  

a n d  I n d i a ,  h e  s a y s : — "  T h e  p r o d u c e ,  o n  t h e  c o t t i e r  s y s t e m ,  b e i n g  d i v i d e d  

i n t o  t w o  p o r t i o n s ,  r e n t  a n d  t h e  r e m u n e r a t i o n  o f  t h e  l a b o u r e r ,  t h e  o n e  i s  

e v i d e n t l y  d e t e r m i n e d  b y  t h e  o t h e r .  T h e  l a b o u r e r  h a s  w h a t e v e r  t h e  l a n d l o r d  

d o e s  n o t  t a k e  ; t h e  c o n d i t i o n  o f  t h e  l a b o u r e r  d e p e n d s  o n  t h e  a m o u n t  o f  r e n t .

B u t  n  a t ,  b e i n g  r e g u l a t e d  b y  c o m p e t i t i o n ,  d e p e n d s  u p o n  t h e  r e l a t i o n  b e t w e e n  

t h e  d e m a n d  f o r  l e n d  a n d  t h e  s u p p l y  o f  i t .  T h e  d e m a n d  f o r  l a n d  d e p e n d s  

O n t h e  n u m b e r  o f  C o m p e t i t o r s ,  a n d  t h e  c o m p e t i t o r s  a r e  t h e  w h o l e  r u r a l  p o p u l a 

t i o n .  The effect therefore o f  this tenure is to bring the principle o f population 
to act directly on the land, and not, as in  England, on capital. R e n t  i n  t h i s  

s t a t e  o f  t h i n g s  d e p e n d s  o n  t h e  p r o p o r t i o n  b e t w e e n  p o p u l a t i o n  a n d  l a n d .  A s  

t h e  l a n d  is  a  f i x e d  q u a n t i t y ,  w h i l e  p o p u l a t i o n  h a s  a n  u n l i m i t e d  p o w e r  o f  

i n c r e a s e ,  u n l e s s  s o m e t h i n g  c h e c k s  t h a t  i n c r e a s e ,  t h e  c o m p e t i t i o n  f o r  l a n d  

s o o n  f o r c e s  u p  r e n t  t o  t h e  h i g h e s t  p o i n t  c o n s i s t e n t  w i t h  k e e p i n g  t h e  p o p u l a t i o n  

a l i v e .  The effects therefore o f cottiee tenure depend on the extent to which the 
capacity o f  population to increase is controlled, either by custom, by individual 
prudence, or by starvation and disease. ”

“  I t  w o u l d  b a :a n  e x a g g e r a t i o n  t o  a f f i r m  t h a t  c o t t i e r  t e n a n c y  is  a b s o l u t e l y  

i n c o m p a t i b l e  w i t h  a  p r o s p e r o u s  c o n d i t i o n  o f  t h e  l a b o u r i n g  c l a s s .  I f  w e  c o u l d  

s u p p o s e  i t  t o  e x i s t  a m o n g  a  p e o p l e  t o  w h o m  a  h i g h  s t a n d a r d  o f  c o m f o r t  w a s  

h a b i t u a l  ; w h o s e  r e q u i r e m e n t s  w e r e  s u c h  t h a t  t h e y  w o u l d  n o t  o f f e r  a  h i g h e r  

r e n t  f o r  l a n d  t h a n  w o u l d  l e a v e  t h e m  a n  a m p l e  s u b s i s t e n c e ,  a n d  w h o s e  m o d e r a t e  

i n c r e a s e  o f  n u m b e r s  l e f t  n o  u n e m p l o y e d  p o p u l a t i o n  t o  f o r c e  u p  r e n t s  b y  

c o m p e t i t i o n ,  s a v e  w h e n  t h e  i n c r e a s i n g  p r o d u c e  o f  t h e  l a n d  f r o m  i n c r e a s e  o f  

s k i l l  w o u l d  e n a b l e  a  h i g h e r  r e n t  t o  b e  p a i d  w i t h o u t  i n c o n v e n i e n c e — t h e  c u l t i 

v a t i n g  c la s s  m i g h t  b e  a s  w e l l  r e m u n e r a t e d ,  m i g h t  h a v e  a s  l a r g e  a  s h a r e  o f  t h e  

n e c e s s a r i e s  a n d  c o m f o r t s  o f  l i f e  o n  t h i s  s y s t e m  o f  t e n u r e  a s  a n y  o t h e r :  t h e y  

w o u l d  n o t ,  h o w e v e r ,  w h i l e  t h e i r  r e n t s  w e r e  a r b i t r a r y ,  e n j o y  a n y  o f  t h e  

p e c u l i a r  a d v a n t a g e s  w h i c h  m e t a y e r s  o n  t h e  T u s c a n  s y s t e m  d e r i v e  f r o m  t h e i r  

c o n n e c t i o n ’ w i t h  t h e  l a n d  : t h e y  w o u l d  n e i t h e r  h a v e  t h e  u s e  o f  a  c a p i t a l  

b e l o n g i n g  t o  t h e i r  l a n d l o r d s ,  n o r  w o u l d  t h e  w a n t  o f  t h i s  b e  m a d e  u p  b y  t h e  

i n t e n s e  m o t i v e s  t o  b o d i l y  a n d  m e n t a l  e x e r t i o n  w h i c h  a c t  u p o n  t h e  p e a s a n t  w h o  

h a s  a  p e r m a n e n t  t e n u r e .  O n  t h e  c o n t r a r y ,  a n y  i n c r e a s e d  v a l u e  g i v e n  t o  t h e  

l a n d  b y  t h e  e x e r t i o n s  o f  t h e  t e n a n t  w o u l d  h a v e  n o  e f f e c t  b u t  t o  r a i s e  t h e  r e n t  

a g a i n s t  h i m s e l f  e i t h e r  t h e  n e x t  y e a r  o r  a t  f a r t h e s t  w h e n  h i s  l e a s e  e x p i r e d .

T h e  l a n d l o r d s  m i g h t  h a v e  j u s t i c e  o r  g o o d  s e n s e  e n o u g h  n o t  t o  a v a i l  t h e m s e l v e s
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Such rent* between landowner and the labourer; the produce of the 
«* "re puy. land is divided between two classes, the landowners and 
'fiaiyZftl the labourer®, the latter sustaining the character of capita
ls  Zemin- list to the limited extent to which capital enters into the 
tZyZ'pfriff question at all. In such a state of things rents can be 
bn L’jt in be settled only by (1) custom, or (2)' by competition, or (3) 
nettled by i , jaw. Custom has not as yet settled rents in the . 
and have not. Lieutenant-Governorship of Bengal, owing m part to the 
been mailed disturbing influence of our own legislation, especially the 
by Lustoui. j êvenue £aje [:,W; and their settlement cannot be left to 

the slow operation of a principle, which hitherto has failed, 
and of the future efficacy of which there is no present 
prospect. Then as to competition— while population is 
sparse and land is plenty; when the supply of cultivators 
is limited and the demand for them active— the raiyats 
have the best of the position, and can secure favourable 
terms. As population increases, the tables are gradually 
turned, and where the cultivation of the soil is the only means 
of subsistence, the ultimate effect of unrestricted competi
tion must be that the landowners can dictate their own 
terms to the raiyats, who must either accept them or starve.
The whole agricultural population are thus reduced to a

o f  t h e  a d v a n t a g e  w h i c h  c o m p e t i t i o n  w o u ld  g i v e  t h e m  ; a n d  d i f f e r e n t  la n d l o r d s

w o u l d  d o  s o  in  d i f f e r e n t  d e g r e e s ........................................................T h e  o n l y  s a f e g u a r d

a g a i n s t  t h e s e  u n c e r t a i n t i e s  w o u l d  b e  t h e  g r o w t h  o t  a  c u s t o m  in s u r i n g  11, p e r 

m a n e n c e  o f  t e n u r e  in  t h e  s a m e  o c c u p a n t  w i t h o u t  l i a b i l i t y  t o  a n y  o t h e r  in c r e a s e  

o f  r e n t  t h a n  m i g h t  h a p p e n  t o  b e  s a n c t io n e d  b y  t h e  g e n e r a l  s e n t im e n t s  o f  t h e

c o m m u n i t y . ................................................ .......  W h e n  t h e  a m o u n t  o f  r e n t  i s  n o t  l i m i t e d

e i t h e r  b y  l a w  o r  c u s t o m ,  a  c o t t i e r  s y s t e m  h a s  t h e  d i s a d v a n t a g e s  o f  t h e  w o r s t

m e t a y e r  s y s t e m .................................................................W h e n  t h e  h a b i t s  o f  t h e  p e o p l e  a r e

s u c h  t h a t  t h e ir  i n c r e a s e  is  n e v e r  c h e c k e d  b u t  b y  t h e  i m p o s s i b i l i t y  o f  o b t a i n i n g  

a  b a r e  s u p p o r t ,  a n d  w h e n  t h is  s u p p o r t  c a n  o n l y  b e  o b t a i n e d  i r o m  l a n d ,  a l l  

s t i p u l a t i o n s  a n d  a g r e e m e n t s  r e s p e c t i n g  t h e  a m o u n t  o f  r e n t  a r e  m e r e l y  n o m in a l .

T h e  c o m p e t i t i o n  f o r  la n d  m a k e s  t h e  t e n a n t s  u n d e r t a k e  t o  p a y  m o r e  th a n  i t  

is  p o s s i b l e  t h e y  s h o u l d  p a y ,  a n d  w h e n  t h e y  h a v e  p a i d  a l l  t h e y  c a n ,  m o r e  a l m o s t  

a l w a y s  r e m a in s  c lu e .”  I t  w o u l d  s e e m  t o  f o l l o w  t h a t  i f  c u s t o m  o r  t h e  h a b i t s  

o f  t h e  a g r i c u l t u r a l  p o p u l a t i o n  a r e  n o t  s t r o n g  e n o u g h  in  s u c h  a  c o m m u n i t y  t o  

k e e p  r e n t s  w i t h i n  s u c h  a  l i m i t  a s  w i l l  a l l o w  a  r e a s o n a b l e  s t a n d a r d  o f  c o m f o r t  

fo r  t h e  c u l t i v a t o r s  o f  t h e  s o i l ,  t h e  L e g i s l a t u r e  o u g h t  t o  im p o s e  s u c h  a  l i m it  : 

a n d  t h a t ,  f a i l i n g  t h is ,  a  s t a t e  o f  w r e t c h e d  c o t t i e r i s m  m u s t  b e  t h e  r e s u l t  w h e n  

t h e  p r e s s u r e  o f  p o p u l a t i o n  h a s  r e a c h e d  a  c e r t a i n  p o i n t .



condition of misery and degradation which must seriously 
reflect upon the Government under which such a state ol 
things has come to pass. The land of a country belongs 
to the people of the country: and, while vested rights 
should be treated with all possible tenderness, no mode 
of appropriation and cultivation should be permanently 
allowed by the Ruler, which involves the wretchedness of 
the great majority of the community, if the alteration or 
amendment of the law relating to land can by itself or in 
conjunction with other measures obviate or remedy the 
misfortune.”

§ 461. “ Whether then the question be examined in
the light of the ancient constitutional law of the country, 
or with reference to the high duty and obligation devolving 
upon Government to promote the happiness and prosperity 
of the people, the conclusion is the same, namely, that the 
ruling power ought to determine the rents payable in these 
provinces by the raiyats to the zemindars. In this view 
the appropriate theory of Rent is, not that it is the surplus Theory 0/ 

profit of capita! applied to agriculture, or that it depends 
immediately upon, or is regulated by, the profits of Hengui.a»: 
capital ; but that it is such a proportion of the produce ot Bnhar. 
the soil, deliverable in kind, or payable in money, as the 
Government may from time to time determine shaii be 
delivered or paid by the cultivators to the zemindars or 
those to whom the zemindars have transferred their rights.
If it be asked on what principle Government should deter
mine this proportion— what share shall be considered fair 
and equitable— our answer is— such a share as shall leave 
enough to the cultivator of the soil to enable him to carry 
on the cultivation, to live in reasonable comfort, and to 
participate to a reasonable extent in the progress and 
improving prosperity of his native land. When we come hl upnhjh,iS 
to apply this principle to the solution of the question be- this principle, 
fore us, the first reflection that occurs to us is, that there X tt'w ' 
is not presented to us a tabula rasa, on which we may eible for alt 
inscribe a single rule or set of rules which shall be of uni- P“rU th‘ *e 
form application. The progress of nearly a century has

(if 9  f ,  . . ( f i T
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normal standard would involve an interference with vested 
rights and a disturbance of existing associations, which 
would irritate the feelings of those concerned, and render 
the remedy worse than the disease. Were we to set up 
any single average standard of comfort for the whole 
agricultural population of these provinces, we might find 
that, while it placed the Bahai- raiyat in a position of ease 
calculated by the sudden change to engender sloth rather 
than energy, it fell short of the existing requirements of 
members of the agricultural community in some other 
parts of the country. The inequalities in existing rents 
are due to causes which have their roots in the pq t̂ history 
of the best part of a century. The density or sparseness 
of population in different districts ; the quantity of unre
claimed land available to meet the requirements of a 
growing community ; the energy of particular landlords ; 
the proximity or distance of Courts or Magistrates able 
to repress this energy, when it exceeded the counds of 
law ; the force of resistance offered by the raiyats, vary
ing widely in different parts of the country ; the in
dolence of other landlords ; the frequency of Govern
ment management ; the irregular incidence of famine ; 
the unequal opening up of tire country by railways and 
roads, in respect of which all districts do not yet en
joy equal facilities; the action of the great rivers—these 
and other causes have produced imparities, of which we 
think that account must be taken in any endeavour to 
settle rents or the enhancement of rents by legislation. 
We are therefore all agreed that existing rents should he 
taken as the basis of operation.; in other words, that no 
attempt should be made to replace these existing rents 
immediately by any new and uniform standard ; and that, 
apart from the usual and recognized grounds of abatement, 
there exists no necessity for reducing rents generally in 
any part of the country. At the same time we think that, 
in regulating future enhancement, regard may reasonably

^ < ^ 0 6  Landholding\ and the Relation o f  Landlord
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be had to existing inequalities, and that landlords, who 
have already benefited more than other landlords by the 
favourable action of some of the causes above enumerated, 
are not entitled to an equal accession p f  advantage in the 
future.”

§ 462. “ This brings us to the important question— can 
a simple uniform rule be laid down for enhancement: ? We 
think this question must be answered in the negative. The 
subject has been fully considered by able and practical 
minds upon more than a single occasion; and none of 
these deliberations has produced any simple, practicable 
rule which, applied to all conditions and under all circum
stances, will afford satisfactory results. In taking up the jf0 
question anew, and seeking for such a rule, we have ^ n m M ; m r n k  

amineci all that lias been clone those who have preceded meHtpos3ible9 
us in the quest, and have made what further search we 
could in the light of their knowledge and experience ; and 
the ultimate conclusion at which we have arrived is that 
no such rule can be devised or formulated.7 It would of 
course be possible to lay down some rule, which, kke 
Draco’s Penal Code, might be embodied in a single section 
and apply to all cases ; but, when it came to be put into 
operation, it would work so much injustice to both paities 

' that each would be equally eager for its repeal. The un
certainty of agricultural experience is very great in every 
country, but probably in no country is it so great as in 
India. This increases the difficulty of providing against Immense 
fluctuations of season by average calculations ; and the varie(ie» in 

consequences of failure in those calculations is terribly 
aggravated through the absence of capital, by drawing which Rent 

upon which the agriculturist is in other countries enabled flePemh'-

7 “  .Rents vary in every village, not merely with the diversities of soil and 
crops, but also with reference to the caste of the cultivators. The inference 
to be drawn is, therefore, that no common rule can he laid do-wn, and that the 
failure of past attempts to settle the matter is chiefly to be attributed to the 
desire which the public officers have had to render that simple and uniform, 
which is in its nature various, and to their impatience of the detailed investi
gation by which alone accuracy can be secured, ” — Resolution o f  Government 
o f India, dated 1st August 1823,
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| to tide over an abnormal succession of bad years, hoping

to replace what is so consumed by increased energy when 
circumstances are more favorable. The fertility of land 
depends in India, as in other countries, upon the nature of 
the soil and subsoil; and there are in these provinces 
numerous varieties of both, well understood by the raiyats. 
In settlement proceedings all over India, from before 
Akbar’s time down to the present period, we find these 
varieties mentioned and taken into account. Some soils 
are cultivated with much less labour than others ; and this 
is a very important consideration, where so much has to be 
done by manual labour, where the race of cattle which 
supplements the exertions of man is deficient in muscle 
and vigour, and where the absence o f capital and the 
nature of the country prevent the introduction and use of 
more effective agency. The rich alluvial char6 yields a 
bumper crop in return for the mere exertion of sprinkling 
the seed on its surface.; while the stiffer soil of the higher 
mdts,9 baked during the burning months when the heaven 
is as brass and the earth as iron, and scarcely moistened 
by the tardy rains, is with difficulty turned up by the 
straining oxen and the toiling ploughman to be ready in 
time for the rice seedlings, which one by one have to be 
planted out through the full expanse of every field.” 
Assuming land to be unlimited in its supply, the average 
labouring family can in the former case cultivate more land 
and raise more produce than in the latter case. If half 
the produce be given as rent, it makes an enormous differ
ence to those who have to subsist on the remainder, whe
ther the half of a hundred measures be given or the half of 
three hundred. Where the size of the holding is not limit
ed by the amount of labour necessary for cultivation, it 
may be limited by the pressure of population and the 
extent of uncultivated land still available. Thus, similar 
results are produced by different causes.”

§ 463. “ Then, we have differences in situation almost

8 Alluvial land formed by a river. 8 Plains,
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infinite. Where rent is payable in money, part of the crop 
must be sold to obtain the coin with which the raiyat may 
discharge his liability. If the mart is near, the labour and 
cost of carriage are inconsiderable, and the raiyat can 
easily go to market when prices are most favourable; but 
these become a serious item, when the produce has to be Difference# 
carried over roadless plains and aci'oss unbridged nullahs1 
to a distant and uncertain staple. Some fields are near 
the village and the threshing floor, and no sooner is the 
crop ripe than it is garnered, while others lie in a distant 
mdt, and their produce has to be carried on bullocks’ backs 
or men’s heads, many an ear falling by the wayside, to 
where it can be threshed and winnowed, and this perhaps 
after the thieving birds and hungry cattle, or it may be the 
wild hogs from the neighbouringyb^m/ have sadly dimi
nished the husbandman’s profits, while he is waiting 
his turn for the busy oxen or the help of his neighbours.
Here the water is deficient for the amun paddy, and there 
the aus is drowned by an unforeseen inundation. In one 
part of the country land is sufficiently plentiful to allow a 
fourth to lie fellow every year, while in another part the 
soil never gets rest, and there is no manure to keep up its 
strength, even the droppings of the cattle being collected 
and dried for fuel. In one pargana, the adult population 
are healthy and strong to labour; in another, the climate 
is so bad that one-third on an average are down with fever 
and ague, and the remaining two-thirds in various stages 
of convalescence lack the physical vigour necessary to 
successful toil. In one district the cultivators of the soil 
have to support but one set of landlords ; in another, they 
have half a dozen or even more middlemen under different 
names and with various rights having come between the 
zemindars and the raiyats. These are some of the many 
causes upon which depend the numerous inequalities 
and variations in the subject-matter with which rent is 
concerned in these provinces. No simple rule of uniform

1 Small rivers.



application can allow for all these ; and, unless they are 
allowed for and taken into account in individual cases, 
there cannot be fair and equitable rates of rent, for, in order 
to be really so, they must be fair and equitable in the con
crete as well as in the abstract. The conclusion then to 

General, con- which we feel guided upon the whole subject of settlement
elusion upon  ̂rentg anc| enhancement is, that the safest course for the 
tneah nre- . . . .
mines. Legislature is to lay down certain broad lines upon which

the officers of Government (whether in the J udicial or Execu
tive Department) shall proceed in this matter— at the same 
time providing certain positive checks, which experience 
has shown to be necessary in order to prevent sudden and 
great changes in the respective conditions of landlords and 
tenants in Bengal.”

§ 464. With reference to the ground of enhancement 
based upon an increase of the productive powers of the 
land, the Commissioners says :— “ These powers may have 

JSnhancemenf increased (l) by the agency or at the expense of the raiyat, 
on the ground a2\ py qie agency or at the expense of the landlord, or (3) 
? * § &  without the agency or expense of either. In the first case 
Power* of the raiyat is not liable to have his rent enhanced ; such is 
the^btn the effect of the words ‘ otherwise than by the agency or 
S e S .  at the expense of the raiyatl If the raiyat has improved 

his holding, has rendered his land more productive by ex
pending his labour or capital upon it, the benefit of the 
improvement will be his and his alone. Thus the law en
courages thrift and industry by guaranteeing the enjoy
ment of their fruits to the persons who exercise these 

Tm ortant qualities. Between the second and third cases the present 
to consider by law makes no distinction, and it gives the whole of the 
”’h»f increase to the landlord, except in cases of customary
tht! increase . . . .  ~
has been rents, in which the rule is limited by the principle of pro- 
cfeded. portion enunciated in the Great Rent Case. In our Draft 

Bill we have given the whole of the increment in the 
second case to the landlord, for the same reasons for which 
the existing law gives it to the raiyat i n the first case. 
As to the third case, it may fairly be said that, however 
just it may be to give the whole increase to the landlord,

(fffnl . (ct
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'SfeheSrihe whole of it is due to his agency or expenditure, 
the justice of doing this is not so apparent where the land
lord has contributed nothing to bring about this increase, 
and in this respect he and the raiyat stand upon equal 
ground. If it be admitted that the raiyat has certain 
rights, has a certain interest in the land as well as the 
zemindar, why, it may be asked, should not the former as 
well as the latter participate in the benefit which accrues 
to the common property from external sources, over which 
neither has any influence or control ? Accepting the 
justice of this argument, we have thought it reasonable 
and equitable in this case to divide the increment equally 
between the landlord and the tenant as a general rule. It 
may however be observed that, when the increment ex
ceeds the old rent, the effect of one of the positive checks 
which we have provided, namely, that no enhanced rent 
shall be more than double the former rent, may be 
that the raiyat will receive more than half of the benefit.”

§ 465. “ In order to ascertain the measure of the in
crease, it is necessary to take some point of time in the 
past between which and the present the comparison may 
be made. The want of a definite rule on this portion of 
the subject has been greatly felt. We have provided that 
the present, i. e., the increased productive powers of the } 
land may be compared with the productive powers of the „ f  j)rJ t  time 

same land as they were when the rent was originally fixed, 
or as they were at any subsequent time. The first part o fpresent. 
this rule requires no explanation and no comment. A  
comparison between the productive powers as they now 
are and the same powers as they were when the 
rent was first fixed is fair to both parties: but the 
principle cannot be left depending upon a rule so 
limited, because in a large proportion of cases the 
productive powers of the land at the time that the rent 
was fixed cannot be ascertained. It may have been so 
long ago that no living evidence is now forthcoming; or it 
may be that some such evidence is to be had, but that it is 
utterly unreliable, being mere!}' oral testimony, given long



__ ,

(fiT
S t 2 Landholding, and the Relation of Landlord a

after about that which at the time received no particular 
attention, and partaking of the usual worthless nature of 
such evidence. In any such case, if the principle of com
parison is to be put in force at all, it becomes necessary to 
compare the present with a point of time subsequent to 
that at which the rent was originally fixed. If the produc
tive powers at such subsequent time were less than when the 
rent was first settled, the calculation will be to the raiyafs 
disadvantage, as the increase upon the original productive 
powers will appear greater than it really has been. If, on 
the other hand, the productive powers at such subsequent 
time were greater than they originally were, the increase 
will appear less than it really has been, and the raiyat will 
be benefited to the detriment of the landlord. As a 
matter of fact, we think that neither contingency is very 
likely to have happened in the great majority of cases, and 

C'nuse of that no great injury is likely to be done to either party. 
Increase of We are agreed that when enhancement of rent is allowed
Product,re fm ^  crrpurid that the productive powers of the soil have 
Powers ong-ftt &
to be not increased, there ought to be a reasonable prospect that the 
merely /cm- causes to which such increase is clue are likely to be per- 
caluai. ' manent in their effect and not merely temporary and 

casual; and we have added to this ground of enhancement 
words to this effect.”

§ 466. As to the fourth ground of enhancement, vie:., 
that the value of the produce has increased, the Commis
sioners say:— “ It appears to us that this ground of 

Enhancement enhancement is altogether distinct from an increase in the 
'««the ground quantity of the produce due t:o an improvement in the 
*w the /'rices productive powers of the soil. We have in consequence 
o f  Produce, entirely separated these two grounds. In stating this 

fourth ground, we have, in the first place, substituted the 
term ‘ price,’ which is equivalent to money-value, for 
‘ value,’ which includes other values besides money-value. 
We have thus made the language more precise without 
altering what we understand to have been the intention of 
those who framed Act X of 1859. The price of agricul
tural produce has increased enormously in these provinces
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's$a&ieCtwo principal causes. In the first place, even while 
the relative value of the precious metals which are used 
for the coinage o f a country remains the same, there is a 
constant tendency2 for the money-value or price of agri
cultural produce to rise, as population increases and im
provement progresses. The Province of Bengal has been 
rapidly progressive in every way during the last century 
of peace and security. Population has increased. A  large Exam ination  

and still expanding export trade has brought the demand ‘y  
of other countries to bear upon prices in addition to the 
enlarged demand of the province itself. In the second 
place, the coinage consists of silver, and the relative value 
of silver has been gradually decreasing. The price or money- 
value of produce has therefore risen. We are of opinion 
that the landlord should have a share in the increase of price 
due to the above two causes. It is not possible to separate 
the respective effects of these causes, and so calculate how 
much of the increase is due to each. The landlord ought, 
however, according to our view, to participate in the benefit 
arising from each. The first cause, i.e., the general progress 
of the community, makes the land more valuable as a 
natural agent for the production of food. The increase 
of value, if not taken by the State—-ancl the effect of the 
Permanent Settlement is that the State does not take it—  
must go to those, whom the law allows to keep all that 
interest in land which constitutes property in land. Now 
the persons, who in these provinces have this property in 
the land under the existing law, are the zemindars and the

2 Political Economists lay down the proposition that w hile the rate o f profit 
and interest has a downward tendency in a progressive community, rent (/.*. 
in their sense of the term 1 rent ’ ) on the contrary tends to rise incessantly—  
that in fact all progress in wealth and population tends to a rise o f rents— See 
Milt's Pohtieal Economy, Vol. I, p. 386 5 Systems o f Land Tenure in  Various 
Countries, p. 221. Where capitalist farming prevails, any fall in the usual 
rate of profit and interest must operate directly to increase ren t: but, apart 
from this cause, rent increases in a progressive community. An increasing 
population has a tendency to increase the demand for food, and the price rises 

in consecptence.

.Vcpjff Tenant in Various Countries— {India), 813 / ? [
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raiyats, not the raiyats only. Therefore the zemindars, 
having a share in that complete interest which constitutes 
property, ought to have also a share in that: increase oi 
value which is an accession to that interest. The effect of 
the second cause is to diminish the value of the rent 
payable in silver in relation to all commodities, which the 
landlord can obtain for the money which he receives as his 
rent. This money, therefore, represents a smaller share of 
the produce than it did before the relative value of-silver 
fell. It is but equitable, therefore, that the money-rent of 
the landlord should be increased so as to make it represent 
a share of the produce equal to what it represented when 
the rent was originally fixed. Then there are other consi
derations. The benefit accruing from the operation of the 
first cause is limited by the quantity of the produce, which, 
the raiyat sells or barters away. In respect of the portion 
retained for consumption by himself, his family and his 
cattle, and for seed, there is no direct benefit from the rise 
in price, because this portion does not come into the 
market. Here the first cause differs from the second, and 
it differs also from the third ground of enhancement, under 
which the excess quantity of produce obtained from the 
increased productive power of the soil represents so much 
clear benefit. From this analysis it will appear that the 
component elements of this ground of enhancement are 
sufficiently complex ; and, looking at the above consider
ations, it is not very easy to say how the increment arising 
from increase of price ought to be divided so as to make 
the division fair to both parties.”

§ 467. “ Here, as in the case of the third ground, it is 
possible to conceive that the increase of price may be 
brought about (1) by the agency or at the expense of the 
raiyat, or (2) by the agency or at the expense of the land
lord, or (3.) without the agency or expense of either. In 
the first case, as the law now stands, the rent of the raiyat 
is not liable to enhancement. He receives the full benefit 
of the increase in price which he has himself brought 
about. That is the effect here also of the words ‘ other-

' 6< 5 * X  ■ >; '
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1 by the agency or at the expense of the raiyat,' increase of 
and we do not propose to alter this. At the same time it Price mni) be 
is not easy to suppose a case in which the raiyat could of
effect an increase in the price of the produce solely by his 1,10 r""Jai  or 
own agency or at his own expense. In the second case, or ^ liM ^ o r  
where the increase of price is due entirely to- the zemindar's (3) of wither. 
agency, or has been brought about altogether at his expense, 
it appears to us on the whole to be reasonable that he alone hmejit in 
should receive the entire benefit. A  case of this so rt(ac 1̂ case‘ 
might occur where a zemindar iiacl opened a new htit and 
improved the means of communication between it and the 
lands of his estate. In the third case, which is far the 
most common, the case, that is, of an increase of price 
brought about by neither the zemindar nor the raiyat, but 
by general causes, the reasoning used above in respect of 
the similar case arising upon the last ground of enhance
ment appears to have equal application. Having given 
the whole subject in its diversified details what consider
ation we have been able, a majority of us think that the 
fairest general rule here also will be to divide the increment 
equally between the landlord and tenant, when in the 
third case enhancement is allowed upon this ground.”

§ 468. “ As to the period of past time between which
and the present the comparison should be instituted, and 
as to the causes of the increase being not merely tem
porary or casual, the remarks already made upon the third 
ground of enhancement apply Then as to the markets, 
the prices of which should govern, we have provided that 
the prices in the locality or.at the usual markets are to be 
taken. There ought to be sufficient evidence of these Comparison 
prices procurable from the local mahajans and their books to he ma<le 
or from other sources. We have further facilitated the proof ̂ ictTof 
by providing for the preparation and publication of annual whai /irn** 
official Price Lists, the object and use of which we Shall amt />iace11, 
explain hereafter. The next question which has engaged 
our attention in connection with this part of the subject 
is the very important one of the species of produce which 
shall be taken for the calculation of prices. Shall these

and Tenant in Various Countries—  (India). 815 \ k |



prices be calculated for all the crops actually grown on the 
lands, as well for special crops requiring special care and 
cultivation, as for the ordinary food crops of the district. 

Prices of During the period antecedent to British rule it was usual 
*I'li'tt Crops vary the rent with the crops cultivated. Section 56 

Regulation VIJ. I of V 93 enacted that ‘ where it is the 
Calculation, established custom to vary the pattas for lands according 

to the articles produced thereon, and while the actual pro
prietors of land, dependent talukdars or farmers of land 
and raiyats in such places shall prefer an adherence to this 
custom, the engagements entered into between them are 
to specify the quantity of land, species of produce, rate of 
rent, and amount thereof, with the term of the lease and a 
stipulation that, in the event of the species o f produce being 
changed., a new engagement shall be executed for the 
remaining term of the first lease, or for a longer peiiod if 
agreed on ; and in the event of any new species being cultivat
ed, a new engagement with the like specification and clause 
is to be executed accordingly. It can well be understood 
that a despotic Government or its more despotic subor
dinates observed carefully any circumstances that would 
enable the cultivators to pay more than had previously 
been obtained from them. Where the share ol the State 
was taken in kind, a less proportion was always accepted 
for special crops in consideration of the greater caie and 
expense necessary to their production.

§ 469. “ Where the share of the State had been com
muted to a money payment, very high rates were imposed 
on the lands on which special crops were grown. I hese 
rates were too often regulated more with reference to the 
aggregate value of the gross produce, which was very 

? ; £ 7 0/ considerable, than upon a due allowance for the cost of 
Crops con- production, which was a very much larger item in propor- 
mdertd. tion tp.m tpc case Df ordinary crops. In reasonably

good years the raiyat was able to pay and make a good 
profit ; then came a year of failure, it may be, when he 
had made a larger venture than usual and the little capital 
vanished, while the high rates had to be paid, and perhaps
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pnahajans assistance had to be called in lor this. The 
memory of the year of failure survived, kept green by the 
vmhajatis long surviving claim, while the years of success 
from which little or nothing was saved were soon for
gotten. It thus happened that the exaction of very high 
rates for fields devoted to special cultivation discouraged 
and retarded agricultural improvement. It may be well to 0
draw here a distinction between higher rates for superior 
land capable of producing superior crops and therefore 
suited for these special crops, such rates being paid without 
direct reference to the particular crops actually pro
duced from year to year— and higher rates assessed with 
direct reference to the crops annually grown. The latter 
are sure to run much higher than the former, and in a bad 
year the loss and the cause of it are felt more distinct^.
We do not therefore propose to interfere with any existing 
classification of lands based on their superior quality or 
capability of producing special crops, but we think that, in 
regulating enhancement of rent on the ground of rise of 
prices, account should be taken of the ordinary or staple 
crops only. A  different rule would in our opinion tend to 
discourage the cultivation of new and valuable species of 
production, and so prevent agricultural improvement. By 
allowing the Board of Revenue to declare from time to 
time what shall be taken to be the staple crops for parti
cular areas, an opportunity will be afforded of making any 
new crop a staple as soon as its cultivation has been 
thoroughly and generally established. As to special crops, 
such as betel-leaf, tobacco, sugarcane, and such like, we 
think that, as they are grown only occasionally or in small 
quantities, and require particular attention and involve 
special expenditure, they ought not to be considered in 
settling enhanced rents. We may further observe in sup
port of this view that, in commuting the Tithe into a 
money payment in England, staple crops only were taken 
into account, the staples selected being wheat, oats, and 
barley,”

§ 470. The two great problems, which have to be
F 3
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solved by legislation, are these: (i) to define the class which 
shall be protected— of which it shall be predicated that no 

Two great member of it may be evicted as long as he pays the rent 
Problems to demaridable from him ; (2) to provide for the determina- 
^BengaL '̂ tion of the rent which shall be demaridable. These were 

substantially the problems which were sought to be solved 
for Ireland by The Land-Law A ct of 1881. There are 
many points of comparison between Ireland and Bengal. 
Into both countries a system was introduced, which did 
not accord with the traditions of the past or the progress 

Points o f  of the present: and in both countries landlords created by 
Comparison foreign power were maintained in their position by abnor- 
\and7ndre' mat legislation. In Bengal, as in Ireland, the land was. 
Bengal. reclaimed and brought under cultivation, not by the exer

tion and expenditure of the landlord class, but by the 
labour of the peasantry. In both countries the tenant’s 
house is built and the stock supplied at the expense, not of 
tire landlord, but of the tenant. From the nature of the 
alluvial soil, no great improvement is possible by the 
exertion of individual labour in Bengal, once the Jangal has 
been cleared and the land brought under cultivation. 
Those great works of improvement, for which capital is 
required— the making of fair roads, the cutting of drainage 
channels, the straightening of crooked streams, the supply 
of wholesome water, have (with few exceptions) been left 
unattempted, save where Government action has supplied 
the want of private enterprise. So in Ireland the labour 
of the tenant brought the land under tillage, and great im
provements were neglected by the landlords. In Bengal 
there is no capitalist farming, as there was little in Ireland 
until recently. The Irish landlord was too often an absen
tee, spending the wealth of the country in foreign cities. 
The rents of too many Bengali zemindars are expend
ed, not in the districts, upon their estates, but in the 
pleasures of Calcutta. The Irish tenants were left to the 
Agent. The Bengali raiyats are in the hands of the 
amlah. In both countries, although from different causes, 
there are little or no manufactures ; and the great bulk of
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the population are agriculturists. The land-hunger of 
Ireland, caused by a rapidly-increasing population, has 
its exact parallel in Bahdr, and Famine has visited both 
countries with equally terrible results. Before the Famine 
of 1847, middlemen increased the misery in Ireland.
Their existence in Rahar to this day is one great cause of 
the wretchedness of the raiyats, and their pernicious 
influence pervades every district in Bengal.3 Ireland has 
had its harcl-liearted speculators in land since the Incum
bered Estates Court was established in 1848— men regard
less of the traditions of the past, and respectless of the 
relations between the old gentry and their tenants— look
ing only to profit and desirous of gain. Rut Bengal has had 
throughout the century Revenue Purchasers, encouraged 
by the law of the land to invest their money in evictions 
and find usurious interest in enhancement. In both 
countries there has been legislation undertaken with the 
best intentions to remove evils honestly deplored ; and 
in both countries the remedy has proved worse than 
the disease, the disorder being aggravated by the very 
measures that were designed for its cure. Ireland has 
had its Houghers, and its Levellers, and the letting of 
blood that cries from the ground—-agrarian crime in Ben
gal has taken the form of fire-raising, and there have not 
been wanting instances in which the raiyats have murdered 
a landlord by way of warning.4 Finally there has been 
a no rent league in Ireland, and in one district of Bengal 
there has been a no rent manifesto.

§ 471 .  The similarity between these consequences In C(Vt_
the two countries may be traced to the same cause— the sequences 
law of the land being out of accord with— it may almost from the same 
be said in antagonism to— the facts and actual relations 
of the people. The system of land-law which grew up in 
England under the peculiar circumstances of an exceptional

3 A s to the danger of subletting, see the Report o f the Famine Commission,
Part II, p. 120, § 31.

* One I’arnachander Rax was murdered at Faridpore in 1876,— and a 
similar offence was perpetrated in the Dacca District some years previously.
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progress has existed in no other country in the world, 
and is suited to none. America threw it off. Australia 
rejected it. It was forced on Ireland to the working of 

S in g u la r  mischief incalculable, and the ripest wisdom of the pre- 
Si/stem of ' sent generation has admitted the mistake, and endeavoured 
suited'for to undo its consequences. In Bengal this system has 
o t h e r  been introduced, and maintained by the power of the
Countries. riujerS) atwj ft has done not less mischief than in Ireland.

Here also men are now tolerably well agreed that we 
must retrace our steps— that tenancy based on contract is 
an incongruity and an impossibility, when both parties do 
not meet on equal terms—and that the relation of zemindar 
and raiyat must be settled upon some other basis. In 
retracing our steps justice requires that we should be con
siderate in dealing with the interests of those who have 
shared our mutual mistake, whom we perhaps have led 
into error. Large sums of money have been invested on 
the faith of that state of things which we have created—  
upon the confidence inspired by the reflection that what 
was well-known to, yet suffered by, the authorities in 
India, and the rulers of Leadenhall Street, could .scarcely 
be all wrong and unjustifiable, Bengali and Bahari 
landlords, if  they thought at all, might reason that in the 
matter of evictions and enhancements they were following . 
the example set them by the Government in its capacity 
of landlord ; and if they went, as they did, further than 
the example warranted, an apologist may defend them on 
the ground, that they were following the traditions of their 
country. The successful mahajan, who had speculated 
in land, might well envy the skilful management that 
dur the minority of a ward could transform a mis
managed and incumbered estate into a profitable property, 
yielding an annual surplus to be accumulated until the 
heir would attain the age of discretion to spend it.

§ 472. It must not be supposed that legislation, which 
merely adjusts the relations between the zemindars and the 
raiyats, will be a final solution of the difficulties which exist 
in these provinces. The Bengali or Bahari raiyat is a very
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individual from the enfranchised serf of modern Adjustment 

Europe. He is inclined to sloth, wanting in thrift and seli- 
reliance, careful only of the present and regardless of the zem indars 

future. Let no one indulge the delusion that an Act, even of 011,1 Itmoi* 
the Legislative Council ot India, will convert hirn into a soiuiiSn. 

French, or Prussian," or Belgian peasant, industrious, frugal, 
provident. Even when the raiyat is protected from oppres- R t w}( 
sion, there is the danger that he will convert himself into a reliant 

petty landlord and an oppressor of the worst kind. This or provident. 
danger is greater in the East than in the West. In Bom
bay, where the raiyaUvarl system was introduced from the 
commencement, it was found necessary to protect the 
under-tenants.5 In a despatch of 1879 from the Secretary 
of State6 it is said :— “ There is undeniable evidence in. the 
Report before us that the very improvements introduced 
upder our rules, such as fixity of tenure and lowering of 
the assessments, have been the principal causes of the 
great destitution which the Commissioners found to exist.
The salable value of the land increased the credit of the 
raiyat, and encouraged beyond measure the national habit 
of borrowing and more expensive modes of living.” The 
Famine Commission say in their Report that it is com- r y  Danc,m  
monly observed that the landholders are more indebted of Ltdepend- 
than tenants with occupancy-rights, and tenants withence- 
rights than tenants-at-will ;7 and they observe upon the 
popular tendency to indebtedness, having acquired in the 
Deccan increased power from “ the fatal gift of transfer
able rights in the soil.”8 Let the raiyat in the provinces 
under the Bengal Government be protected from oppres
sion and exaction; let the demand of rent upon him be 
moderate, and above all things certain ; let the enjoyment 
of any higher rights, which he may acquire by his industry, 
be secured to him ; but let him be made to understand 
that he may not convert his liberty into licence ; that the

11 See Report of the Famine Commission, Part II , pp. 122, 123 ; and Bom
bay Act I of 1S79,

* To the Secretary to the Bombay Government, dated 29th February 1S79.
’ Part II , p. 131. 8 /<*, p. 133'



protection and security which are given to him, depend 
upon his faithful discharge of his liabilities, the punctual 
payment of his rent; and that Government, while willing 
to maintain him safe in the enjoyment of the gains of 
honest labour, the profits of patient industry, has no inten
tion that he shall become an idle middleman, a petty land
lord, and narrow-minded oppressor of Kurfd  subtenants.1’

§ 473, I have shown in those portions of this work, 
which are concerned with the provinces under the adminis
tration of the Bengal Government, that the mutual rights 

Rocapitula- of the zemindars and the raiyats were in confusion and un- 
iivn, and certainty when the East India Company acquired th<tDiwd.nl 
Conclusion. — tjiat between 1765 and 1793 no effectual steps

were taken to ascertain and define those rights— that Mr. 
Hastings and Mr. Shore, whose experience of the subject 
should have given weight to their sentiments, were of opi
nion that before any permanent settlement was made with 
the zemindars, those rights should be defined and adjusted—  
that Lord Cornwallis and the Court of Directors, putting 
aside the advice of Indian experience, deliberately refrained 
from any such definition and adjustment— that they, under 
the influence of English ideas, believed, honestly though 
mistakenly believed, that zemindars and raiyats would ad-

9 I  b e lie v e  th a t  a n y  sc h e m e , w h ic h  w o u ld  g e t  rid  o f  a l l  te n a n ts -a t-w ill u n d e r  

th e  Zem indars w o u ld  b e  m isc h ie v o u s  in  th is  w a y  th a t  it  w o u ld  re d u c e  a ll 

te n a n ts -a t-w ill to th e  c o n d it io n  o f  te n a n ts  u n d e r te n a n ts . T h e r e  m u st a lw a y s  

b e  a  c o n s id e ra b le  c la s s , w h o  h a v e  no p e rm a n e n t in te re s t  in  th e  so il and  w h o  

in  a  p u r e ly  a g r ic u ltu ra l c o m m u n ity  m u st live- b y  a g r ic u ltu r a l la b o u r . F o r  

th e m  it  is a  g re a t a d v a n ta g e  to  b e  a b le  to  o b ta in  la n d  as te n a n ts -a t-w il l , w h ile  

th e  e x is te n c e  o f  a  p e a sa n t p r o p r ie ta r y  is  a t  on ce  a le sso n  arid an  e n c o u ra g e 

m e n t t o  th em  to  e n d e a v o u r  to  im p ro v e  th eir o w n  p o s itio n . A t  th e  sa m e  tim e 

t h e  p ro fits  o f  th e  p e a sa n t p r o p r ie to r  a ffo rd  a sta n d a rd  to  c h e c k  ra c k -re n tin g . 

O n e  o f  th e  g re a te s t  d a n g e rs  in  a n  a g r ic u ltu ra l c o u n try  lik e  B e n g a l is  th e  

morallement o f  th e  la n d . In  th ese  p r o v in c e s  th is  d a n g e r  is  p e c u lia r ly  se rio u s  

in  c o n se q u e n c e  o f  e a r ly  m a rria g e s , a  r a p id ly  in c re a s in g  p o p u la tio n , a n d  the 

H in d u  a n d  M a h o m e d a n  la w s  o f  in h e r ita n c e . W h e n  th e  la n d  g e ts  su b d iv id e d  

in to  p a rce ls , e a c h  o f  w h ic h  w il l  b a r e ly  su sta in  a n  a v e r a g e  fa m ily  in  a  fa ir ly  

g o o d  y e a r , th ere  is  n o  m a rg in  fo r  s a v in g , a n d  s c a r c ity  o r  fa m in e  in e v ita b ly  

b r in g  th e ir  te rr ib le  re s u lts , w h ic h  t h e  p e o p le  a re  p o w e r le s s  to a v e rt. I h a v e  

a lw a y s  th o u g h t th a t th is  is  a q u es tio n  w h ic h  sh o u ld  n o t  b e  o m itte d  from  

co n sid e ra tio n  in  a n y  g e n e r a l re v is io n  o f  th e  la n d -la w s  o f  th ese  P r o v in c e s .

y f y -—
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just their mutual relations by contract amongst themselves, 
and relied upon the Patta Regulations to bring about this 
result— that the Patta Regulations not only failed for this 
purpose, but were utilized by the zemindars for the oppres
sion of the raiyats and the destruction of their rights— that 
in 1799, when the Government revenue was threatened by 
the failure of the system of 1793, the zemindars were placed 
by abnormal legislation in a position of superiority and 
power over the raiyats, fatal to all ideas of freedom of 
contract and liberty of action— that at the same time 
the delusive idea of proving their rights in the Courts of 
Justice was put before the raiyats— that this idea was 
delusive for many reasons, and especially for this reason 
that the same Government, which invited them to prove 
their rights, had unwittingly destroyed the only records, 
and practically the only evidence of those rights— that fresh 
legislation, undertaken in 1812 with the intention of benefit
ing the raiyats, proved ineffectual, and served to strengthen 
the position of the zemindars— that in 1819 a system was 
sanctioned by the Legislature, which had the effect of 
creating middlemen and forcing still lower the condition 
of the cultivators— that in 1822 legislation, inaugurated 
in the interest of purchasers at Revenue Sales, had the 
effect of further destroying the rights of the raiyats— that 
at this very time, the Government of the Bengal Presi
dency and the Court of Directors were fully aware of the 
mischief that had been done, and were most anxious to 
remedy it— that these excellent intentions were never effec
tuated— that in 1845 further legislation in the interest of 
the revenue purchasers further prejudiced the interests of 
tenants and destroyed all security of tenure— that the 
zemindars' right to enhance rents, fortified and encouraged 
to unnatural activity by abnormal legislation in favour of 
landlords and revenue purchasers, took every advantage, 
of an increasing population, and the liberty of letting 
waste and unoccupied land on the zemindars' own terms 
in order to push rents up to the highest rates that

*



the tillers of the soil could pay and live—that as the 
result of this treatment of the peasantry, the Province of 
Bahar had been brought to a miserable condition of desti
tution and wretchedness—that in 1859 a well-meaning 
attempt was made to improve the position of the raiyaU— • 
that the Act passed with this object in that year, though 
productive of some good, was deficient in grasp, and 
failed to define and adjust the mutual rights of landlords 
and tenants—finally, that matters had in 1883 come to a 
conjuncture, which imperatively called for a full and 
complete solution of those complications-, which had been 
brought about by nearly a century of progress misguided 
from the first, and too often misdirected with the best 
intentions, I have placed before the reader the most 
material portions of the evidence. He can thus judge for 
himself as to the soundness of the conclusions drawn, and 
will accept them only so far as they recommend them
selves to his reason and judgment. I have not wittingly,
I trust I have not at all (so far as individual care may 
ensure accuracy), omitted anything that is essential to 
enable an unprejudiced mind to form a just opinion upon 
the whole question.

Since the above was written and the first edition of this 
book was published, an earnest and well-intentioned 
attempt to adjust the relations between landlords and 
tenants in Bengal has been made by passing The Bengal 
Tenancy Act, 1885, which will be found in the Appendix.
As this Act has not yet come into operation, it is pre
mature to discuss its provisions or their possible results 
in a Work like this, which is intended to give an historical 
account of systems founded on custom or positive law, and 
of their actual economic effects upon the communities 
who have been subjected to their operation.
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An Act to amend and consolidate certain enactments relating to the Law  
o f Landlord and Tenant within the territories under the. administra
tion o f  the. Liculenuut-Governor o f  Bengal.

"Whereas it is expedient to amend and consolidate certain enact
ments relating to the law o f Landlord and Tenant within the terri
tories under the administration of the Lieutenant-Governor of 
Bengal ; It is hereby enacted as follows :—

C H A P T E R  I.

P r e l i m i n a r y .

,  1. (1) This A ct may be called “ The
Short title. T> ,

Bengal len au cy  Act, 188.5.
(2) It shall come into force on such date (hereinafter called the

commencement o f  this A ct) as the Local 
Commencement, ... . ,. ..Government, with the previous sanction of

the Governor-General in Council, may, by notification in the local
official Gazette, appoint in this behalf.

(3) I t  shall extend by its own operation to all the territories for
the time being under the administration of 

Local extent. the Lieutenant-Governor of Bengal, except

the Town of Calcutta, the Division of Orissa, and the Scheduled D is
tricts specified in the third Part of the First Schedule of The. Scheduled 
■ Districts Act, 1874; and the Local Government may, with the previous 
sanction of the Governor-General in Council, by notification ill the local 
official Gazette, extend the whole or any portion of this A ct to the 
Division of Orissa or any part thereof.
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2. (1) The enactments specified in Schedule I  hereto annexed 
,t> are repealed in the territories to which this

A ct extends by its own operation.
(21 W hen this A ct is extended to the Division o f  Orissa or any 

part thereof, such of those enactments as are in force in that Division 
or part or, where a portion only of this A ct is so extended, so much 
of them as is inconsistent w ith that portion, shall be repealed in that 
Division or part.

(■1) A ny enactment or document referring to any enactment, here
by repealed shall be construed to refer to this A ct or to the corre
sponding portion thereof.

(4) T h e repeal of any enactment by this A c t  shall not revive any 
right, privilege, matter or thing not in force or existing at the com
mencement of this A ct.

[For example, the repeal of Act X of 1859 or of Act V III (B. C .)o f 1869 
does not revive the right of zemindars and other landholders to compel the 
attendance of their tenants for the adjustment of their rents or other purpose, 
which right was taken away by section U of the former, and by section 12 of 
the latter, Act.]

3. In this A ct, unless there is something 
Definitions, repugnant in the subject or c o n te x t:—

(1) ‘ E s ta te ’ means land included under one entry in any o f the 
General Registers of revenue-paying lands and revenue-free lands, 
prepared and maintained under the law for the time being in force by 
the Collector of a district, ami includes Government klias mabals and 
revenue-free lands not entered in any Register.

[The existing law is contained in The Land Registration Act, V II (B. C.) of 
1876. The last clause of this definition makes it clear that The Tenancy Act is 
to apply to Government Estates. See also the definition of 1 Landlord ’ below.
It does not, however, affect the procedure for the realization of the rents of such 
estates, see section 195 (5).]

(2) ‘ Proprietor ’ m eans a person owning, whether in trust or for 
his own benefit, an estate or a part o f  an estate.

(3) ‘ T en an t’ means a person who holds land under another 
person, and is, or btrtfor a special contract would be, liable to pay 
rent for that land to that person.

(4) ‘  Landlord ’ means a person immediately under whom a ten
ant holds, and includes the Government.

(5) ‘  R ent ’ means whatever is lawfully payable or deliverable in 
money or kind by a tenant to his landlord on account ot the use or 
occupation of the land held by the tenant :

In sections 53 to 68, both inclusive, sections 72 to 75, both inclusive,
Chapter X L I  and Schedule I I I  o f this A ct, ‘ re n t’ includes also-

1 1 1  ,  < S L
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m o n e y  r e c o v e r a b l e  u n d e r  a n y  e n a c t m e n t  f o r  t h e  t i m e  b e i n g  in  f o r c e  

,  a s  i f  i t  w a s  r e n t .

[ F o r  example, arrears of cess payable to holders of estates or tenures—see 
section 17 of “ The Cess Act,” IX  (15. C.) of 1880.]

( 6 )  ‘ P a y , ’  ‘ p a y a b l e ’ a n d  ‘ p a y m e n t , ’ u s e d  w i t h  r e f e r e n c e  t o  r e n t ,  

i n c l u d e  ‘ d e l i v e r , ’ ‘ d e l i v e r a b l e ’ a n d  ‘ d e l i v e r y . ’

( 7 )  ‘  T e n u r e  ’ m e a n s  t h e  i n t e r e s t  o f  a  t e n u r e - h o l d e r  o r  a n  u n d e r -  

t e n t i r e - h o l d e r .

( 8 )  ‘ P e r m a n e n t  t e n u r e ’ m e a n s  a  t e n u r e  w h i c h  is  h e r i t a b l e  a n d  

w h i c h  is n o t  h e l d  f o r  a  l i m i t e d  t i m e .

( 9 )  ‘ H o l d i n g ’ m e a n s  a p a r c e l  o r  p a r c e l s  o f  l a n d  h e l d  b y  a  raiyafc 

a n d  f o r m i n g  t h e  s u b j e c t  o f  a  s e p a r a t e  t e n a n c y .

( 1 0 )  ‘ V i l l a g e ’ m e a n s  a n  a r e a  i n c l u d e d  i n  a  v i l l a g e  m a p  o f  t h e  

r e v e n u e - s u r v e y  w i t h i n  t h e  s a m e  e x t e r i o r  b o u n d a r y ,  o r ,  w h e r e  n o  s u c h  

m a p s  h a v e  b e e n  p r e p a r e d ,  s u c h  a r e a  as  a n y  o f f i c e r  a p p o i n t e d  b y  t h e  

L o c a l  G o v e r n m e n t  in  t h i s  b e h a l f  m a y  d e t e r m i n e  a f t e r  l o c a l  i n q u i r y  

h e l d  o n  s u c h  n o t i c e  as  t h e  L o c a l  G o v e r n m e n t  c o n s i d e r s  s u f f i c i e n t  f o r  

g i v i n g  i n f o r m a t i o n  t o  a ll  p e r s o n s  i n t e r e s t e d .

( 1 1 )  ‘ A g r i c u l t u r a l  y e a r ’ m e a n s ,  w h e r e  t h e  B e n g a l i  y e a r  p r e v a i l s ,  

t h e  y e a r  c o m m e n c i n g  o n  t h e  f i r s t  d a y  o f  B y s a le ,  w h e r e  t h e  F a s h  o r  

A n a l f  y e a r  p r e v a i l s ,  t h e  y e a r  c o m m e n c i n g  o n  t h e  f i r s t  d a y  o f  A s i a ,  

a n d ,  w h e r e  a n y  o t h e r  y e a r  p r e v a i l s  f o r  a g r i c u l t u r a l  p u r p o s e s ,  t h a t  

y e a r .

( 12) ‘ P e r m a n e n t  S e t t l e m e n t ’  m e a n s  t h e  P e r m a n e n t  S e t t l e m e n t  

o f  B e n g a l ,  B e h n r  a n d  O r i s s a ,  m a d e  in  t h e  y e a r  1 7 9 3 .

( I d )  ‘ S u c c e s s i o n ’ i n c l u d e s  b o t h  i n t e s t a t e  a n d  t e s t a m e n t a r y  s u c 

c e s s i o n .

( 14)  ‘ S i g n e d ’ i n c l u d e s  ‘ m a r k e d  w h e n  t h e  p e r s o n  m a k i n g  t h e  

m a r k  is  u n a b l e  t o  w r i t e  h is  n a m e ;  i t  a l s o  i n c l u d e s  1 s t a m p e d  ’ w i t h  

t h e  n a m e  o f  t h e  p e r s o n  r e f e r r e d  t o .

( 1 5 )  ‘ P r e s c r i b e d  ’ m e a n s  p r e s c r i b e d  f r o m  t i m e  t o  t i m e  b y  t h e  

L o c a l  G o v e r n m e n t  b y  n o t i f i c a t i o n  i n  t h e  o f f ic ia l  G a z e t t e .

( 1 6 )  ‘  C o l l e c t o r  ’ m e a n s  t h e  C o l l e c t o r  o f  a  d i s t r i c t  o r  a n y  o t h e r  

o f f ic e r  a p p o i n t e d  b y  t h e  L o c a l  G o v e r n m e n t  t o  d i s c h a r g e  a n y  o f  t h e  

f u n c t i o n s  o f  a  C o l l e c t o r  u n d e r  t h is  A c t .

( 1 7 )  ‘ R e v e n u e - o f f i c e r ’ i n  a n y  p r o v i s i o n  o f  t h i s  A c t  i n c l u d e s  a n y  

o f f ic e r  w h o m  t h e  L o c a l  G o v e r n m e n t  m a y  a p p o i n t  b y  n a m e  o r  b y  

v i r t u e  o f  h i s  o f f i c e  t o  d i s c h a r g e  a n y  o f  t h e  f u n c t i o n s  o f  a R e v e n u e -  

o f f ic e r  u n d e r  t h a t  p r o v i s i o n .

( 1 8 ;  ‘ R e g i s t e r e d ’ m e a n s  r e g i s t e r e d  u n d e r  a n y  A c t  f o r  t h e  t i m e  

b e i n g  in  f o r c e  f o r  t h e  r e g i s t r a t i o n  o f  d o c u m e n t s .

‘ ( E ) ?  V f i T
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g i l A P T E l l  II.

C lasses of T enan ts .

4. There shall be, for the purposes of 

Classes of tenants. this A ct, the following classes of tenants
(namely) : —

(1) tenure-holders, including undertenare-holders,

(2) raiyats, and
( 3j under-raiyats, that is to say, tenants holding whether imme

diately or mediately under raiyats ;
and the following classes of raiyats (namely) : —

(a) raiyats holding at fixed rates, which expression means raiyats
holding either at a rent fixed in perpetuity or at a rate of 

rent fixed in perpetuity,
(b) occupancy-raiyats, that is to say, raiyats having a right of

occupancy in the laud held by them, and
(c) non-occupancy-raiyats, that is to say, raiyats not having such

a right of occupancy.
5, ( 1) ‘ Tenure-holder ’ means primarily a person who has acquired 

from a proprietor or from another tenure*
Cleaning of ‘ tenure- holder a right to hold land for the purpose

holder’ amt ‘ raiyat.’ „ f  collecting rents or bringing it under culti

vation by establishing tenants on it, and includes also the successors 
in interest of persons who have acquired such a right.

(2) 1 R aiyat’ means primarily a person who lias acquired a right to
hold land for the purpose of cultivating it by himself, or by members 
of his family, or by hired servants, or with the aid of partners, and 
includes also the successors in interest of persons who have acquired 

such a right.
[See 9 h. L. R. 113: !> C. L. R. 449.]

Ecplanntion.— W here a tenant of laud has the right, to bring it 
under cultivation, he shall be deemed to have: acquired a right to hold 
it for the purpose o f cultivation notwithstanding that he uses it, for 
the purpose of gathering the produce of it or of grazing cattle on it

(3) A  person shall not be deemed to be a raiyat unless be bolds 
laud either immediately under a proprietor or immediately under a

tenure-holder. .
(4) Lu determining whether a tenant is a tenure-holder or u raiyat, 

the Court shall have regard to—

(«) local custom ; and.
( i)  the purpose for which the right of tenancy was originally

a c q u ir e d .



/*S§3 |s£\ _

1 (1 8 )1  (CT
w V »«S/, / Classes' o f 7  enanls— Tenure-holders. 88? k / -l—i

(5) W here the area held by a tenant exceeds one hundred standard 
luglias, the tenant shall bo presumed to be a tenure-holder until the 
contrary is shewn.

[Wit! a lakhenjdar, i. e. a person who has lahheraj land not entered in the 
Register of Revenue-free land maintained under The Land Registration Act, VII 
(Il.C .)o f 187<?, fall under the definition of ‘ tenure-holder '.or ‘ raiyafc?' Can 
the grantee of a Rent-free grant be said to hold under his grantor? The provi
sions of this chapter generally reproduce the existing law; but the presumption 
in section 5, sub-section (6), 13 new.]

C H A P T E R  i r r .

T e nube-ho uders .

E n h a n c e m e n t  o f  ren t.

Tenure held since Per- , 6' . Whe7  * tC,nlr6 )laS f,ee"  ,ieId fr" m 
inanent Settlement liable the tune of the Permanent Settlement, its
to enhancement only in rent shall not b e  liable to e n h a n c e m e n t  except
certain cases. t

on proof—

(a) that, the landlord under whom it is held is entitled to enhance
the rent thereof either by local custom or by the conditions 
under which the tenure is held, or

(b) that the tenure-holder, hv receiving reductions of his rent,
otherwise than on account of a diminution o f the area o f the 
tenure, lias subjected himself to the payment of the increase 
demanded, and that the lands are capable of affording it.

[This is a reproduction of section 51 of Reg. VIII of 1793. Sec note to this 
section in my Bengal Regulatiom: algo S. D. A. Rep. 1857, p. 1413: S. D. A.
Rep. 1869, p. 677 : 3 W. R. Act X, 26: 8 W. R. 427, 496: 9 W. R, 879:
19 W. R. 144 : 20 W. R. 459, 496 : 21 W. R. 489 : 12 B. L. R. 232 : 16 B. L.
R. 120: 18 Moo. In. Ap. 248 : I. L. II. 2 Calc. 125: 1. 1.. R, 3 Calc. 251, 262 :
1. L, R. 4 Calc. 612 : I. L. R. 5 Calc. 823 : h. R. 2 I. A. 196.]

7 . (1) Where the rent of a tenure-holder is liable to enhance
ment, it may, subject, to any contract be- 

0fIr™ttof0Lm(e8?C0merit tween tllB P it ie s , be enhanced up to the 
limit o f the customary rate payable by 

persons holding similar tenures in the vicinity.

( 2) Where no such customary rate exists, it, may, subject ns afore
said, be enhanced up to such limit as the Court thinks fair and 
equitable,

( 3) In determining what is fair and equitable, the Court shall not leave 
to the tenure-holder as profit less than ten per centum of the balance
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eg y g g y  which remains after deducting from the-gross rents payable to him the 
expenses of collectin g them, anil shall have regard to—

(a) the circumstances under -which the tenure was created, for 
instance, -whether the land comprised In the tenure, or n great 
portion of; t, was first brought under enlti vatioii by the agency 
or at the expense o f the tenure-holder or his predecessors in 
interest, w hetlieratiyfineor premium was paid on the creation 
o f  the tenure, and whether the tenure was originally created 
at a specially low rent for the purpose o f reclamation ; and 

(ft) the improvements, if  any, made by the tenure-holder or his 
predecessors in interest.

(4) I f  the tenure-holder him self occupies any portion of the laud 
included in the area o f his tenure, or lias made a grant of any portion 
o f  the laud either rent-tree or at a beneficial rent, a fair and equitable 
rent shall be calculated for that portion and included in the gross rents 
aforesaid.

[This .section is now, amt provides a rale for the enhancement of the rent of 
*| tenures. In consequence of the repeal of section 8 of Reg. V  of 1812 without any

reproduction of its provisions, this matter was left unprovided for by the former 
hiw— See I W. R. 830: 19 W. It. 144: 3 B. L. R. A. C. 270: I. L, R. 0 Calc.
571: U Moo. I. A, 433.)

8. The Court may, i f i t  thinks that an immediate increase o f  rent

P o w e r to  o rd er g r a d u a l w o u ld  p r o d u c e  h a r d s h i p ,  d i r e c t  t h a t  t h e
enhancement. enhancement shall be g r a d u a l; that is to say,

that the rent shall increase yearly by degrees, for any number o f years 
rest exceeding five, until the limit o f the enhancement allowed has 

been reached.

9. When the rent of a tenure-holder has been enhanced by the
, , Court or by contract, it shall not be again

may not be altered tor enhanced by the Court during the lit teen 
fifteen years. years u ext following the date on which it

has been so enhanced.

[The provisions of those last two sections ars new,]

Other incidents o j tenures.

10 . A  holder of a permanent tenure shall not be ejected by bis

Permanent tenure- « dlord «M «P‘ 0,1 tho * PW,‘ <1 1,6 l,a#
holder m l liable to eject- broken a condition on breach, o f  w hich he 

is, under the terms of it contract between 
him and his landlord, liable to be ejected :

Provided that where the contract is made after the commencement 
o f this A ct, the condition is consistent with the provisions o f  this A ct.

[These provisions are substantially hi accordance with existing law.]

' C(̂ *% <•



E v e r y  p e r m a n e n t  t e n u r e  s h a l l ,  s u b j e c t  t o  t h e  p r o  v is io n ^  o f  t h i s

T r a n s fe r  a n d  t r a n s m is-  A c t ,  b e  c a p a b l e  o f  b e i n g  t r a n s f e r r e d  a n d  

sion o f  p e r m a n e n t  tenure. b e q u e a t h e d  i n  t h e  s a m e  m a n n e r  a n d  t o  t h e  

s a m e  e x t e n t  a s  o t h e r  i m m o v a b l e  p r o p e r t y .

[ T h i s  sect io n  s u b s t a n t i a l l y  re p rodu ces  e x i s t i n g  la w — S e e  1 W .  R.  5, 1 5 3 :

0 W. U. 66 : 19 W  R. 141: 24 W. R. 176: Marsh. 117, 119, 580: 3 B. L . B. 226:
5 B. B. R. 662: 6 B. h. 1!. 652: 7 15. L. R .211: 10 Moo. In. Ap. 11)1 : 1.1 Moo,
In. Ap. 433: 12 Moo. In. Ap. 263: 14 Moo. I n .  Ap. 217: L, R. 4 I, A. 223:
5 G. L. It. 138.J

1 2 .  ( 1 )  A  t r a n s f e r  o f  a  p e r m a n e n t  t e n u r e  b y  s a l e ,  g i f t  o r  m o r t g a g e

V o l u n t a r y  t r a n s fe r  of ( o t h e r  t h a n  a  t r a n s f e r  b y  S a l e  i n  e x e c u t i o n

p e r m a n e n t  tenure. o f  a  d e c r e e  o r  b y  s u m m a r y  s a l e  u n d e r  a n y

l a w  r e l a t i n g  t o  p a t u i  o r  o t h e r  t e n u r e s )  C a n  b e  m a d e  o n l y  b y  a  r e g i s 

t e r e d  i n s t r u m e n t .

( 2 )  A  r e g i s t e r i n g  o f f i c e r  s h a l l  n o t  r e g i s t e r  a n y  i n s t r u m e n t  p u r p o r t i n g  

o r  o p e r a t i n g  t o  t r a n s f e r  b y  s a l e ,  g i f t  o r  m o r t g a g e  a p e r m a n e n t  t e n u r e  

u n l e s s  t h e r e  i s  p a i d  t o  h i m ,  i n  a d d i t i o n  t o  a n y  f e e s  p a y a b l e  u n d e r  t h e  

A e t  f o r  t h e  t i m e  b e i n g  i n  f o r c e  f o r  t h e  r e g i s t r a t i o n  o f  d o c u m e n t s ,  a  

p r o c e s s - f e e  o f  t h e  p r e s c r i b e d  a m o u n t  a n d  a  f e e  ( h e r e i n a f t e r  c a l l e d  

“  t h e  l a n d l o r d ’ s  f e e ” )  o f  t h e  f o l l o w i n g  a m o u n t ,  n a m e l y  : —

(a )  w h e n  r e n t  is  p a y a b l e  in  r e s p e c t  o f  t h e  t e n u r e ,  a  f e e  o f  t w o  p e r

c e n t u m  o n  t h e  a n n u a l  r e n t  o f  t h e  t e n u r e :  p r o v i d e d  t h a t  

n o  s u c h  f e e  s h a l l  b e  l e s s  t h a n  o n e  r u p e e  o r  m o r e  t h a n  o n e  

h u n d r e d  r u p e e s  ; a n d

(b) w h e n  r e n t  is  n o t  p a y a b l e  in  r e s p e c t  o f  t h e  t e n u r e ,  a  f e e  o f  t w o

r u p e e s .

( 3 )  W h e n  t h e  r e g i s t r a t i o n  o f  a n y  s u c h  i n s t r u m e n t  is  c o m p l e t e ,  t h e  

r e g i s t e r i n g  o f f i c e r  s h a l l  s e n d  to  t h e  C o l l e c t o r  t h e  l a n d l o r d ’ s f e e  a n d  a  

n o t i c e  o f  t h e  t r a n s f e r  a n d  r e g i s t r a t i o n  i n  t h e  p r e s c r i b e d  f o r m ,  a n d  t h e  

C o l l e c t o r  s h a l l  c a u s e  t h e  f e e  t o  b e  p a i d  t o ,  a n d  t h e  n o t i c e  t o  b e  s e r v e d  

o n ,  t h e  l a n d l o r d  in  t h e  p r e s c r i b e d  m a n n e r .

[These provisions are new. Their object is to keep landlords of permanent 
tenures apprised of transfers aurl to secure to them the fees to which they are 
entitled upon such transfers. A question may arise as to whether the landlord 
will be held by receiving the fee from the Collector to admit the transfer or 
the transferability of the tenure.]

1 3 .  ( 1 )  W h e n  a  p e r m a n e n t  t e n u r e  i s  s o l d  in  e x e c u t i o n  o f  a  d e c r e e

o t h e r  t h a n  a  d e c r e e  f o r  a r r e a r s  o f  r e n t  d u o  

t e n u r e  b y  s a l e  in e x e c u -  “ i r e s p e c t  t h e r e o f ,  t h e  C o u r t  s h a l l ,  b e f o r e

tion o f  d e c r e e  o th er  than  c o n t i n u i n g  t h e  s i d e  u n d e r  s e c t i o n  8 1 2  o f  t h e

deu.ee lo t  r e s t .  C o d e  o f  C i v i l  P r o c e d u r e ,  r e q u i r e  t h e  p u r 

c h a s e r  t o  p a y  i n t o  C o u r t  t h e  l a n d l o r d ' s  f e e  p r e s c r i b e d  b y  t b e  l a s t  f o r e 

g o i n g  s e c t i o n  a n d  s u c h  f u r t h e r  f e e  f o r  s e r v i c e  o f  n o t i c e  o f  t h e  s a l e  o n  

t h e  landlord a s  m a y  b e  p r e s c r i b e d ,

i f  J f  ) ! ’ Incidents o f  Tenures. . # ^ 5 l O T



(2) When the sale has been confirmed, the Court shall send to the 
Collector the landlord's fee «n<l a notice o f the sale in the prescribed 
form, and the Collector shall cause the fee to be paid to, and the 
notice to be served on, the landlord in the prescribed manner.

[These provisions arc also new, and effectuate tin same object in respect of 
transfers by sale in execution of decrees other than decrees for arrears of rent 
of the tenure.]

14. AY lien n permanent tenure is transferred by sale in execution
, . of n decree for arrears of rent due in res-

Transfer of permanent
tenure by sale in execu- p6Ct thereof, tlJG Court SIin.!I SGiiCl to t-ilG
tionof decree for rent. Collector a notice o f  the sale in the prescribed

form,

[The same observations apply to this section, which is concerned with transfer 
by sale in execution of a decree for arrears of rent of the tenure itself.]

15. When it succession to a permanent tenure takes place, the

Succession to perms- Pers™  succeeding shall give notice o f the
rent tenure, succession to the Collector in the prescribed
form, and shall pay to the Collector the prescribed fee for the service 
o f the notice on the landlord and the landlord’s fee prescribed by 
section 12, and the 'Collector shall Cause the landlord’s foe to be paid 
to, and the notice to be served on, the landlord in the prescribed 

manner.
[These provisions are also new, and arc directed to effectuate the same object 

in cases of succession. Compliance with the requirements of this section is en
forced by the provisions of the following section which are similar to those of 
section 78 of The Land Registration Act, V II (JEW) of >870. Before this legisla
tion transfers of, and successions to, estates or tenures ware seldom or never regis
tered, and estates and tenures frequently stood in the names of persons long dead.
Tim consequent difficulty of ascertaining the real owners, increased by the bennmi 
system under which property is held in the names of fictitious owners, was a 
fruitful source of fraud.]

16. A  person becoming entitled to a permanent tenure by succes-
, , sion shall not be entitled to recover by suit,

pending notice of succes- distraint or other proceeding any rent pay -
sion. able to him as the holder of the tenure,
until the Collector has received the notice and fees referred to in the 

last foregoing section.
17. Subject to the provisions of section 88,

Transfer of, and sue- the foregoing sections shall apply to the trans

i e n t  tenure.2' 0 “ 'm '  f «  of, or succession to, a share in a perma
nent tenure.

[Section £8 enacts that the division of a tenure or holding or distribution of 
ft* rent shall not be binding on the landlord, unless made with his consent iu 
writing.]

■  : § t
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C H A P T E R  IV .

R ai yats  Hor.DiNO a t  t i x e d  r a te s .

Tnoidenta of holding at 18. A raiyat holding at a rent, or rate of 
fixed rates. rent, fixed in perpetuity—

(а) shall be subject to the same provisions with respect to the
transfer of, and succession, to, his holding as the holder of a 
permanent tenure, and

(б) shall not be ejected by his landlord except on the ground that
he has broken a condition consistent with this A ct, and on 
breach of which he is, under the terms of a contract between 
him and ltis landlord, liable to be ejected.

[These provisions are new, and they substantially place in the position of a 
permanent tenure-holder a raiynt who holds at a rent or rate of rent fixed in 
perpetuity: and this, irrespective of the time for which lie has held or of Ids 
having acquired a right of occupancy. But see sub-section (4) of section 50, post.]

C H A P T E R  V .

O c c u p a n c y - it a i y a t s .

O'eneral.

19. E very raiynt who immediately before the commencement of
Continuance of existing this Act has, by tlio operation of any enact-

oecupancy-riglits. meat, by custom or otherwise, a right of
occupancy in any land shall, when this A ct comes into force, have a 
right of occupancy in that land.

[This is substantially existing law. Act X of 1859, while giving a right of 
occupancy to every raiyat who had cultivated or held land for twelve years, did 
not expressly destroy or interfere with any similar right created by custom, 
contract, grant, prescription or otherwise— See B, L. li, F. B. 326.- 17 W. K.
806: W. K. Sp. No. 158.]

20. ( 1 )  Every person who for a period of twelve years, whether
Definition of settled wholly or partly before or after the com-

ra,.Y!‘t.” mencement of this A ct, lias continuously
held as a raiyat land situate in any village, whether under a lease or 
otherwise, shall be deemed to have become, on the expiration of that 
period, a settled raiyat o f that village.

[After much discussion the village, was adopted as the local area instead of 
the estate, which was at first proposed.]

( 2) A  person shall be deemed for the purposes of this section to 
have continuously held land in a village notwithstanding that the 
particular land held by him has been difierent at different times.

[Under Act X  of 1859 a right of occupancy could be acquired only by holding 
or cultivating the same land for twelve years, It was alleged that some zemindars

B 3
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prevented the acquisition of this right by shifting the raiyats, so ns to prevent 
them from holding any single plot of land for the full period of twelve years. 
The above clause is intended to neutralize this practice.]

(3) A person shall be deemed, for the purposes of this section, to 
Lave held as a raiyat any land held its a raiyat by a person whose 
heir he is.

[The heir may apparently have the benefit of this presumption, although lie 
has not himself entered into possession of the land.]

(4) Land held by two or more co-sharers as a raiyati holding ahull 
be deemed, for the purposes of this section, to have* been held as a 
laiyat by each such co-sharer.

(.*>) A  person shall continue to be a settled raiyat o f a village as 
long as beholds any land as a raiyat in that village and for one year 
thereafter.

( 0) I f  a raiyat recovers possession of land under section 87, lie shall 
be deemed to have continued to be a settled raiyat notwithstanding liis 
having been out of possession more than a year.

[Section 87 is concerned with the abandonment of his holding by a raiyat.]

( 7) If, in any proceeding under this A ct, it is proved or admitted 
that a person holds any land as a raiyat, it shall, as between him and 
the landlord under whom he holds the land, be presumed for the 
purposes of this section, until the contrary is proved or admitted, that 
he has for twelve years continuously held that laud or some part of it 
as a raiyat.

[In order to understand the meaning of holding land as a raiyat, reference must 
be made to the definition of a raiyat" in section 5. The effect of the. presumption 
created by this clause is to put the burden of proof upon the landlord instead of, 
as heretofore, upon the tenant.]

21. ( 1) Every person who is a settled raiyat of a village within the
Settled raiyats to have meaning of the last foregoing section shall

occupancy-rights. have a  right of occupancy in all land for the
time being held by him as a raiyat in that village.

[This provision is new. So far as regards the area of the village, the right of 
if occupancy is appurtenant, not to the laud, hut to the status of a settled raiyat.}

(2 ) Every person who, being a settled raiyat o f a village within 
the meaning of the lust foregoing section, held land as a raiyat in 
that village at any time between the second day of March, 1883, 
and the commencement of this Act, shall be deemed to have acquired 
a right of occupancy in that land under the law then in force ; but 
nothing in this sub-section shall affect any deoree or order passed by 
a Court before the commencement of this A ct.

[The 2nd March 1883 was the date on which the motion was made in the 
legislative Council for leave to introduce The Bengal Tenancy Bill; and the

r. ( 888 The Bengal Tenancy Act, 1885. ' i j l
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®* the above provision is to protect raiyats, who may have been induced, 
while the Bill was before the Council, to contract themselves out of, or otherwise 
forego, rights which the Act affirms or confers.]

22. (1) W h e n  th e  im m e d ia te  la n d lo r d  o f  a n  o c c u p a n c y - h o ld i n g  is

Effect of acquisition of a proprietor or permanent tenure-holder, and 
occupancy-right by land- the entire interests of the landlord and the 

raiyat in the holding become united in the 
same person by transfer, succession or otherwise, the occupancy-right 
shall cease to e x is t; but nothing in this sub-section shall prejudi
cially affect the rights of any third person.

(2)  I f  t h e  o c c u p a n c y - r ig h t  in  la n d  is  t r a n s fe r r e d  t o  a  p e r s o n  j o i n t l y  

in t e r e s t e d  in  t h e  la n d  a s p r o p r ie t o r  o r  p e r m a n e n t  t e n u r e - h o ld e r ,  i t  

s h a l l  c e a s e  to  e x i s t ; b u t  n o t h in g  in  t h is  s u b - s e c t io n  s h a l l  p r e ju d ic ia l ly  

a f le c t  t h e  r ig h t s  o f  a n y  th ir d  p e r s o n .

[These provisions are new and supply a rule of merger- The extinction of 
the inferior interest is made a necessary consequence of the union of the superior 
and inferior interests in the same person, and this person is not allowed the option 
of keeping the inferior interest alive for any purpose of his own,]

(3)  A  p e r s o n  h o ld in g  la n d  as a n  i j a r a d s i r o r  fa r m e r  o f  r e n t s  s h a l l  

n o t, w h ite  so  h o ld in g , a c q u ir e  a r ig h t  o f  o c c u p a n c y  in  a n y  la n d  c o m 

p r is e d  in  h is  ijat-h o r  fa r m .

[This is in accordance with existing law—1 W. E. 76 : W. B. Jan.-.Tuly, 1864;
Act X. 77 : 25 W. li, 503, 556: 12 C. L. R. 559: L. It. 5 I. A. 168.]

Explanation. —  A  p e r s o n  h a v in g  a  r i g h t  o f  o c c u p a n c y  in  la n d  d o e s  

n o t  lo s e  i t  b y  s u b s e q u e n t ly  b e c o m in g  j o i n t l y  in t e r e s t e d  in  t h e  la n d  as 

p r o p r ie t o r  o r  p e r m a n e n t  t e n u r e - h o ld e r ,  o r  b y  s u b s e q u e n t ly  h o ld in g  

t h e  la n d  in  i ja r a  c r  ftlrm .

[This is in accordance with the decided cases so far as an ijarada- or farmer is 
concerned—see the references in the note to the preceding section. The eifeet.of 
the explanation read with sub-section (2) of the section appears to he, that when a 
joint proprietor or tenure-holder subsequently acquires the occupancy right, such 
right will cease to exist; hut when a person who first has the occupancy-right 
subsequently becomes a joint proprietor or tenure-holder, the occupancy right will 
continue to exist.]

I n c id e n ts  o f  o c c u p a n c y -r ig h t .

23. W h e n  a  r a iy a t  h a s  a  r ig h t  o f  o c c u p a n c y  in  r e s p e c t  o f  a n y  h in d ,

Rights of raiyat in res- lle m»y use hind in any manner which 
pent of use of land. does not materially impair the value of the
land or render it unfit for the purposes of the tenancy; but shall not 
be entitled to out down trees in contravention of any local custom,

[This is a substantial reproduction of existing law—See 2 W. R. 157 : C IV’,
R. Act X. 40 : 17 W. R. 416: 23 W. R. 298: N. W. P. H. C. Rep. F. B. 119,
125: 8 B. L. It. 242, Appen. 70: 11 B. L. R. Appen. 41: 2 C. L. It. 291: 10 C.

■ ■ '
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h, R. 26 : 12 0 . I„ B 300: I. L. 1{. 3 Calc. 781: I. L. Ii. 9 Calc. 600. Although 
the raiyat may be ejected, if lie render the land unfit for the purposes o f the tenancy,
(see clause (a), section 25), it would appear that he cannct be ejected for mate
rial}/; impairing iu value, and that the landlord’s only remedy is an action tor 
damages. The right of an occupaacy-iaivat to use land as provided by this 
section cannot be taken away or limited by any contract made after the passing 
of The Tenancy Act—see section 178 (3) (5).]

Obligation of raiynt to 24. An occupancy-raiyat shall pay rent 
pay rent. for Lis bolding at fair ami equitable rates.

25. An occupancy-raiyat shall not be ejected by bis landlord from 
Protection from eviction bis holding, except in execution of a decree

excepton specified grounds. fu r ejectment passed on tbe ground—
(a) that be lias used tbe land comprised in bis holding in a manner 

which renders it unfit for tbe purposes of the tenancy, or 
(&) that he has broken a condition consistent with the provisions 

of this A ct, and on breach of which lie is, under the terms 
o f a contract between himself and his landlord, liable to be 
ejected.

[The contract mentioned in clause (6) may apparently be oral or written.
This section rend with section 65 materially alters the law. An occupmicy- 

raiyat is no longer liable to ejectment for non-payment of rent. The landlord’s 
remedy is to bring the holding to sale in execution of a decree for arrears of 
rent.]

26. I f  a raiyat dies intestate in respect o f a right of occupancy, it
Devolution of occnpan- shall, subject to any custom to the contrary,

cy-rigbt on death. descend iii the same manner as other im-
inovable property: provided that, in any case in which under the 
law of inheritance to which the raiyat is subject his other property 
goes to the Crown, his right of occupancy shall be extinguished.

[This section rather removes a doubt (7 W. K. 528), than enacts new law,] 

Enhancement o f  rent.
27. T h e  rent for the time being payable by an occupancy-riiiynt 
Presumption as to fair shall be presumed to be fair and equitable

and equitable rent. until tbe contrary is proved.

[This section is a reproduction of existing law.]

28. AVliere an occupancy-raiyat pays bis rent in money, his rent 
Restriction on enhance- «l»»n not be enhanced except us provided

meat of money-rents. by this Act.

[The absolute prohibition in this section is new.]

Enhancement of rout 29’ Tlie “ oney-rent of m  occupnncy- 
by contract. raiyat may be enhanced by contract, subject

to  the following conditions :—
( a )  t h e  c o n t r a c t  m u s t  b e  in  w r it in g  a n d  r e g is t e r e d  ;
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(J )  t h e  r e n t  m ust, n o t  lie  e n h n u e e d  so  ns to  e x c e e d  b y  m o re  t h a n  

t w o  a n n a s  in  th e  r u p e e  th e  r e n t  p r e v io u s ly  p a y a b le  b y  t h e  

r n i y a t ;

( c )  t h e  r e n t  fix e d  b y  th e  c o n t r a c t  sh a ll n o t  h e  l ia b le  to  e n h a n c e 

m e n t  d u r in g  a  te r m  o f  f i f t e e n  y e a r s  fr o m  th e  d a t e  o f  th e  

c o n t r a c t  ;

[T h e  provisions of this section, w h ich  is concerned w ith  m oney-rents on ly , are 

w h olly  new. )

P r o v id e d  n s fo llo w s  —
( i)  N o t h in g  in  c la u s e  ( « )  s h a ll p r e v e n t  a  la n d lo r d  fr o m  r e c o v e r in g

r e n t  a t  th e  r a t e  a t  w h ic h  i t  h a s b e e n  a c t u a l ly  p a id  fo r  a 

c o n t in u o u s  p e r io d  o f  n o t  le ss  th a n  t h r e e  y e a r s  im m e d ia t e ly  

p r e c e d in g  th e  p e r io d  fo r  w h ic h  th e  r e n t  is  c la im e d .

[M en’ s acts arc  the best test of their intentions. A  man who has a c tu a lly  paid 
rent for three years under an oral, or w ritten, though unregistered, contract, can 
scarcely lie h eard to say th at he did  not understand the nature of the contract 

into w hich  he w as induced to en ter,]

( i i)  N o t h i n g  in  c la u s e  (ft)  sh a ll a p p ly  t o  a  c o n t r a c t  b y  w h ic h  a

r n iy a t  b in d s  h im s e lf  to  p a y  an  e n h a n c e d  r e n t  in  c o n s id e r a t io n  

o f  an im p r o v e m e n t  w h ic h  h as b e e n  o r  is  to  b e  e f f e c t e d  in  

r e s p e c t  o f  th e  h o ld in g  b y ,  o r  a t  th e  e x p e n s e  o f, h is  la n d lo r d ,  

a n d  to  th e  b e n e f i t  o f  w h ic h  t h e  r n iy a t  is  n o t  o t h e r w is e  

e n t i t l e d ;  b u t  a n  e n h a n c e d  r e n t  f ix e d  b y  s u c h  a  c o n t r a c t  

s h a l l  b e  p a y a b le  o n ly  w h e n  th e  im p r o v e m e n t  lia s  b e e n  

e f fe c te d , a n d , e x c e p t  w h e n  th e  r n iy a t  is  c h a r g e a b le  w it h  

d e f a u l t  in r e s p e c t  o f  t h e  im p r o v e m e n t , o n ly  so l o n g  a s  t h e  

im p r o v e m e n t  e x i s t s  a n d  s u b s t a n t ia l ly  p r o d u c e s  it s  e s t im a t e d  

e f f e c t  in  r e s p e c t  o f  th e  h o ld in g .

( i i i)  W h e n  a  r n iy a t  h a s  h e ld  h is  la n d  a t  a  s p e c ia l ly  lo w  r a t e  o f  r e n t

in  c o n s id e r a t io n  o f  c u l t iv a t in g  a  p a r t i c u la r  c r o p  fo r  t h e  

c o n v e n ie n c e  o f  th e  la n d lo r d , n o t h in g  in  C la u se  (6 ) s h a l l  

p r e v e n t  th e  r n iy a t  fro m  a g r e e in g ,  in  c o n s id e r a t io n  o f  h is  

b e i n g  r e le a s e d  fro m  t h e  o b lig a t io n  o f  c u l t i v a t i n g  t h a t  c r o p , 

t o  p a y  s u c h  r e n t  a s  h e  m a y  d e e m  fa ir  a n d  e q u it a b le .

[T ilis  provision  is m ainly intended to preven t hardship to persons engaged in 
the m anufacture of indigo and other a rticles of com m ercial value. In order to 
acquire the position necessary to c a rry  on their particular industry successfu lly, 
they acquired land w hich they h ave for m any years allow ed the raiyats to hold 
a t  low rents in  consideration of their cu ltivatin g  indigo, or some other crop on a 

portion of the area, and delivering this crop when grow n  at fixed ra tes .]

Enhancem ent of rent 30. T h e  la n d lo r d  o f  a h o ld in g  h e ld  a t  a 

b y  suit, m o n e y - r e n t  b y  an  o c c u p a n c y - r a iy a t  m a y ,

W ■ ' ■ VfiT
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s u b j e c t  t o  t h e  p r o v i s i o n s  o f  t h i s  A c t ,  i n s t i t u t e  n  s u i t  t o  e n h a n c e  t h e  

r e n t  o n  o n e  o r  m o r e  o f  t h e  f o l l o w i n g  g r o u n d s ,  ( n a m e l y ) : —

( а )  t h a t  t h e  r a t e  o f  r e n t  p a i d  b y  t h e  r a i y a t  is  b e l o w  t h e  p r e v a i l i n g

r a t e  p a i d  b y  o c e n p a n c y - r a i y a t s  f o r  l a n d  o f  a  s im i la r  d e s c r i p 

t i o n  a n d  w i t h  s i m i l a r  a d v a n t a g e s  in  t h e  s a m e  v i l l a g e ,  a n d  t h a t  

t h e r e  is  n o  s u f f i c i e n t  r e a s o n  f o r  h is  h o l d i n g  a t  so  l o w  a  r a t e ;

[ T h i s  is  th e  f ir s t  o f th e  th re e  g r o u n d s  of e n h a n c e m e n t c o n ta in e d  in th e  o ld  la w , 

b u t  s l i g h t ly  a lte r e d . T h e  w o rd s  “  b y  o c c u p a n c y - r a iy a t s "  h a v e  been  s u b s titu te d  

fo r  “  b y  th e  s a m e  c la s s  o f r a i y a t a ”  in  th e  p r e v io u s  A c t ,  b u t  th is  does n o t r e a l ly  

a l te r  th e  la w . T h e  w o r d s  “  in  t h e  sa m e  v i l la g e "  h a v e  b een  s u b s titu te d  fo r  “  in  th e  

p la c e s  a d ja c e n t ,”  U n d e r  th e  o ld  la w  p la c e s  m ig h t  h a v e  beer, adjacent, th o u g h  n o t 

in  th e  s a m e  v i l la g e  ; a n d  u n d e r  th e  n e w  l a w  th e  la n d s co m p a re d  m a y b e  in  th e  s a m e  

v il la g e ,  th o u g h  n o t a d ja c e n t . T h e  w o rd s  “  a n d  th a t  th e re  is  no s u ffic ie n t re a so n  

fo r  h is  h o ld in g  at so  lo w  a r a te ”  a r e  new', a n d  in tr o d u c e  a  n e w  e le m e n t of c o n s id e r 

a tio n , A  s u ffic ie n t  reaso n  m a y  be, th a t  th e  te n a n t b e lo n g e d  to  a  su p erior c a s te , th e  

m e m b e rs  o f  w h ic h  h a v e  c u s t o m a r ily  h e ld  a t  a  s o m e w h a t lo w e r  re n t— or th a t  th e  

te n a n t o r  h is  a n c e s to r  o r ig in a l ly  r e c la im e d  th e  la n d  a n d  m a d e  i t  c u lh m ib le  b y  

h is  o w n  la b o u r  o r a t  h is  o w n  e x p e n s e — I .  L . It. 9 C a lc . 508 ; S . C . 12 C . L . It. 251.

I n  co n n e ctio n  w ith  th is  g r o u n d  o f  e n h a n c e m e n t m u s t b e  ren d  s ectio n  31, post.]

( б )  t h a t  t h e r e  h a s  b e e n  a  r i s e  in  t h e  a v e r a g e  l o c a l  p r i c e s  o f  s t a p l e

f o o d - c r o p s  d u r i n g  t h e  c u r r e n c y  o f  t h e  p r e s e n t  r e n t  5

[ A s  to  sta p le  fo o d -c ro p s , s e e  se c tio n  09, posl.\
( c )  t h a t  t h e  p r o d u c t i v e  p o w e r s  o f  t h e  la n d  h e l d  b y  t h e  r a i y a t  h a v e

b e e n  i n c r e a s e d  b y  a n  i m p r o v e m e n t  e f f e c t e d  b y ,  o r  a t  t h e  

e x p e n s e  o f ,  t h e  l a n d l o r d  d u r i n g  t h e  c u r r e n c y  o f  t h e  p r e s e n t  

r e n t ;

(d )  t h a t  t h e  p r o d u c t i v e  p o w e r s  o f  t h e  l a n d  h e l d  b y  t h e  r a i y a t  h a v e

b e e n  i n c r e a s e d  b y  f l u v i a l  a c t i o n .

Explanation.— "  F l u v i a l  a c t i o n ”  i n c l u d e s  a  c h a n g e  in  t h e  c o u r s e  o f  

a  r i v e r  r e n d e r i n g  i r r i g a t i o n  f r o m  t h e  r i v e r  p r a c t i c a b l e  w h e n  i t  w a s  n o t  

p r e v i o u s l y  p r a c t i c a b l e ,

[ T h e  seco n d  g ro u n d  of en h an cem en t, in  th e  o ld  la w  w a s  “  th a t th e  v a lu e  o f  

th e  p rod u ce o r th e  p ro d u c tiv e  p o w ers o f th e  la n d  h a v e  b e e n  in c re a s e d  o th e r w is e  

th a n  b y  th e  a g e n c y  o r a t  th e  e x p e n s e  of th e  r a i y a t .”  S e e  I . L .  R . 5 C a lc .  56.

T h is  g ro u n d  lia s  been p a r t ly  rep ro d u ced  in  th e  a b o v e  c la u s e s  ( 8 ) ,  ( c )  an d  (d).
C la u se  d>) r e p ro d u ce s  in m o r e  e x a c t  la n g u a g e  th e  p r in c ip le  o f  increase in the 

value of the produce, w h ic h  is  m o re  p r o p e r ly  te rm e d  a  r is e  in prices. T h e n  th e  

g e n e ra l term  “  p ro d u ce  ”  h a s  been c u t  d o w n  to  “  s ta p le  fo o d  c r o p s ,”  w h ic h , a c c o r d in g  

to  th e  p r in c ip le  o f The Tithe Commutation Acts, s u p p ly  a  r e a so n a b le  s ta n d a rd  to s t.

I t  w as th o u g h t u n d e sira b le  to  in te r fe re  w i t h  s p e c ia l cro p s  w h ic h  re q u ire  s p e c ia l 

in d u s try  and e x p e n d itu re . A c c o u n t  is  ta k e n  of th e  in c re a s e d  c o s t  o f p ro d u c tio n , 

w h ic h  co m m o n ly  a c co m p a n ie s  r is e  o f p r ic e  o f  a g r ic u ltu r a l  p ro d u c e , b y  d e d u c t in g  

o n e -tliird  of th e  in c re a se  o f  p r ic e — see c la u s e  (5) , s e c tio n  32, post.
C la u s e  (e) is a  ca se  o f increase o f productive powers e f fe c te d  b y  th e  a g e n c y  o r  a t  

th e  e x p e n s e  of th e  la n d lo rd . In  c o n n e ctio n  w ith  th is  g r o u n d  m u st b e r e a d  th e  

p ro v is io n s  o f  s e c tio n  33, post. S u b je c t  to  th ese  p ro v is io n s  th e  la n d lo rd  is  e n tit le d  

to  th e  b en efit o f  th e  w h o le  in c re a s e .
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C la u s e  (d)' is n ca s e  o f  in c r e a s e  o f p r o d u c t iv e  p o w e r s  b r o u g h t  a b o u t  w ith o u t  th e  

a c tio n  o f  e i t h e r  la n d lo r d  o r te n a n t, a n d  h e r e  th e  n e t  increase is  to  b e  d iv id e d  

b e tw e e n  t h e  tw o  p a r t ie s — s e e  c la u s e  ( i t ) ,  s e c t io n  34, post.
O th e r  c a se s  o f  increase o f  productive powers, w h ic h  m i g h t  h a v e  b e e n  in c lu d e )  

i l l  th e  g e n e r a l  la n g u a g e  o f  t h e  g r o u n d  o f  e n h a n c e m e n t  ua s ta te d  in  th e  o ld  la w , 

h a v e  b een  e x c lu d e d  fro m  th e  p r e s e n t  A c t ,
T h e  p r o v is io n s  o f  th e  s e ctio n  a r c  a p p lic a b le  to  liittiefrents o n ly .  K e n t  p a y a b le  

in  kind co n toh ia , in  i t s e l f  th e  p r in c ip le  o f e n h a n c e m e n t  on th e  g r o u n d  o f  rise a n prvUS, 
b e c a u s e  the. p o rt io n  of th e  c r o p  d e liv e r e d  a s  r e n t  c a n  b e  s o ld  a t  th e  h ig h e r  p r ic e  

T h e  th ir d  g r o u n d  o f  e n h a n c e m e n t in  t h e  o ld  la w  w a s , th a t  t h e  q u a n t it y  o t la u d  

h e ld  b y  t h e  r a i y a t  h a s  been  p ro v e d  b y  m e a s u r e m e n t  to  b e  g r e a te r  th a n  t h c q u a n U t y  

fo r  w h ic h  r e n t  h a s  b e e n  p r e v io u s ly  p a id  b y  h im . T h e  R ent. C o m m is s io n  p w it e c  

o u t t h a t  t h is  is n o t  r e a l ly  a  g ro u n d  of e n h a n c e m e n t  of r e n t  a t  a l l ,  b e c a u s e  a  m a n  
m a y  b o  c o m p e lle d  to  p a y  m o r e  r e n t  fo r  m o r e  la n d  w i th o u t  in c r e a s in g  Ins ren t or 

r a te  o t r e n t  p e r  hi chit o r  a c r e .  T h e  T e n a n c y  A c t  a c c o r d in g ly  d o e s  n o t  tr e a t  n s  

a s  a  g r o u n d  o f  e n h a n c e m e n t, b u t  d e a ls  w i t h  i t  (s e e  s . 5 2 )  u n d e r  th e  h e a d  o  

“  a l te r a t io n  o f  r e n t  on a l te r a t io n  o f a r e a .”
I t  is to b e  o b s e r v e d  th a t  th e  p r e v io u s  s e r v ic e  o f  a  n o tice  o f  e n h a n c e m e n t  i s  m  

lo n g e r  a  c o n d it io n  p r e c e d e n t to  th e  in s t it u t io n  - f  a  s u it  fo r  e n h a n c e m e n t , l i e  

s u it  its e lf  w i l l  n o w  he th e  n o t ic e  o f th e  c l a im  fo r  e n h a n c e d  r e n t , but. th e r e  c a n n o t 

b e  a  d e c r e e  fo r  r e n t  a t  a n  e n h a n c e d  r a te  fo r  a n y  p e rio d  p r e v io u s  to  th e  d e c r e e ; 

a n d  th e  decree i t s e l f  c a n n o t t a k e  e ffe c t  u n t i l  th e  fo l lo w in g  a g r ic u l t u r a l  y e a r — s e e  

s e c t io n  164, post, U n d e r  t h e  o ld  la w  th e r e  m i g h t  h a v e  b e e n  a  d e c r e e  fo r  e n h a n c e d  

r e n t  o f  th e  y e a r  a fte r  s e r v ic e  o f  n o tic e  a n d  b e fo r e  in s t itu t io n  o f  s u it ,]

S I .  W h e r e  a n  e n h a n c e m e n t  i s  c l a i m e d  o n  

m o u t 'o n  g r o i m d * o f " p r e -  H ie  g r o u n d  t h a t  t h e  r a t e  o f  r e n t  p a i d  i s  

v a i l i n g  r a te .  b e l o w  t h e  p revailin g rate—

( a )  in  d e t e r m i n i n g  w h a t  i s  t h e  p r e v a i l i n g  r a t e ,  t h e  C o u r t  s h n l l  h a v e  

r e g a r d  t o  t h e  r a t e s  g e n e r a l l y  p a i d  d u r i n g  a  p e r i o d  o f  n o t  le s s  

t h a n  t h r e e  y e a r s  b e f o r e  t h e  i n s t i t u t i o n  o f  t h e  s u i t ,  a n d  s h a l l  

n o t  d e c r e e  a n  e n h a n c e m e n t  u n l e s s  t h e r e  i s  a  s u b s t a n t i a l  

d i f f e r e n c e  b e t w e e n  t h e  r a t e  p a i d  b y  t b e  r a i y a t  a n d  t b e  

p r e v a i l i n g  r a t e  f o u n d  b y  t b e  C o u r t :

[ T h e  o b je c t  o f  th is  c la u s e  is  to  p reven t, th e  m a n u fa c t u r e  o f  s h a m  r a te s  b y  

k a h t ll iy a t s  n e v e r  in te n d e d  to  be a c te d  u p o n  a n d  b y  o th e r  d e v ic e * . T h e  C o u r t  m u s t 

h a v e  r e g a r d  to  th e  r a te s  g e n e r a l ly  paid. I t  is n o t e n o u g h  that, t h e y  a p p e a r  m  

le a s e s  a n d  k a b u l iy a t s  u n le s s  t h e y  h a v e  b e e n  p a id . I t  h a s  b e e n  sa id  th a t  th e  

o b je c t  o f  p r o v id in g  h e re  a n d  e ls e w h e r e  t h a t  “  th e  C o u r t  s h n ll hare rc-mird to"  c e r 

ta in  m a tte r s , w a s  to  g i v e  c e r ta in  in s tr u c t io n s  fo r  t h e  g u id a n c e  o f th e  C o u r ts , w h ile  

a v o id in g  a  h a r d  a n d  fa s t  d e fin it io n , t h e  w a n t  o r fa i lu r e  o f  a n y  of th e  e s s e n t ia ls  

o f  w h ic h  m ig h t  b e  fa t a l .  “  T h e r e  is ,”  s a id  L o r d  M a n sfie ld , “  a  k n o w n  d is t in c t io n  

b e tw e e n  c ir c u m s ta n c e s  w h ic h  a t e  f>j the essence oj a thine/ r e q u ir e d  to  h e  d o n e  

b y  a n  A c t  o f P a r lia m e n t ,  a n d  c la u s e s  m e r e ly  directory." W h e t h e r  th is  e x p r e s 

s io n  in  T h e  T e n a n c y  A c t  is  to  b e  c o n s tr u e d  ns im p e r a t iv e  or d ir e c to r y ,  th e  C o u r ts  

w i l l  h a v e  to  d e c id e .]

(J) if in the opinion of the (Jourt the prevailing rate of rent cannot 
be satisfactorily ascertained without a local inquiry, the



C o u r t  m a y  d i r e c t  t h a t  a  lo c a l in q u ir y  b e  h e ld  u n d e r  

C h a p t e r  X X V  o f  t h e  C o d e  o f  C i v i l  P r o c e d u r e  b y  s u c h  

R e v e n u e - o f f i c e r  us t h e  L o c a l  G o v e r n m e n t  m a y  a u t h o r iz e  in  

th a t, b e h a l f  b y  r u le s  m a d e  u n d e r  s e c t i o n  3 9 2  o f  th e  s a id  C o d e  ;

[ T h i s  w i l l  p ro b a b ly  b e  fo u n d  an  u s e fu l p ro v is io n . It, is  n o t a lw a y s  e a s y  to  

a s c e rta in  ft p r e v a i l in g  r a te  fro m  e v id e n c e  p ro d u ce d  in  C o u r t .}

( r )  iu  d e t e r m in in g  u n d e r  th is  s e c t io n  t h e  r a t e  o f  r e n t  p a y a b le  b y  a 

r a i y a t  h is  c a s t e  s h a ll  n o t  b e  t a k e n  in t o  c o n s id e r a t io n , u n le s s  

i t  is p r o v e d  t h a t  b y  l o c a l  c u s to m  c a s t e  is  ta k e n  in to  a c c o u n t  

in  d e t e r m in in g  t h e  r a t e  ; a n d  w h e n e v e r  i t  is  fo u n d  t h a t  b y  

lo c a l  c u s t o m  a n y  d e s c r ip t io n  o f  r a iy n t s  h o ld  la n d  a t  f a v o u r 

a b le  r a t e s  of r e n t ,  t h e  r a t e  s h a l l  b e  d e t e r m in e d  in  a c c o r d 
a n c e  w ith  t h a t  c u s t o m  -

(d) in  a s c e r t a in in g  t h e  p r e v a i l i n g  r a te  o f  r e n t  th e  a m o u n t  o f  a n y  

e n h a n c e m e n t  a u t h o r iz e d  on  a c c o u n t  o f  a la n d lo r d ’s im p r o v e 

m e n t  s h a ll  n o t  b e  t a k e n  in to  c o n s id e r a t io n .

f i n  re s p e ct o f  r a iy a t s  w h o se  la n d s  h a v e  been  b e n e fite d  b y  s u c h  im p r o v e m e n t , 
t h e  p ro p e r  co u rs e  is  t o  p ro ceed  u n d e r  s e c t io n  83.]

R ules a s  to enhancem ent 3 2 . W h e r e  a n  e n h a n c e m e n t  is  c la im e d  
on ground o f  rise in  prices. o n  t h e  g r o u n d  o f  a  rise in prices—

(a)  th e  C o u r t  s h a ll  c o m p a r e  t h e  a v e r a g e  p r i c e s  d u r i n g  th e  d e c e n n ia l

p e r io d  im m e d ia t e ly  p r e c e d i n g  t h e  in s t i t u t io n  o f  th e  s u i t  w i t h  

t h e  a v e r a g e  p r ic e s  d u r in g  s u c h  o t h e r  d e c e n n ia l  p e r io d  ns i t  

m a y  a p p e a r  e q u it a b le  a m i p r a c t ic a b le  to  t a k e  fo r  c o m p a r is o n  ;

(b) th e  e n h a n c e d  r e n t  s h a ll  b e a r  to  t h e  p r e v io u s  r e n t  t h e  s a m e

p r o p o r t io n  as t h e  a v e r a g e  p r ic e s  d u r in g  th e  la s t  d e c e n n ia l  

p e r io d  b e a r  to  th e  a v e r a g e  p r ic e s  d u r in g  t h e  p r e v io u s  d e c e n 

n ia l p e r io d  t a k e n  f o r  p u r p o s e s  o f  c o m p a r is o n  : p r o v id e d  t h a t ,  

in  c a lc u la t in g  th is  p r o p o r t io n ,  t h e  a v e r a g e  p r ic e s  d u r in g  t h e  

la t e r  p e r io d  s h a l l  b e  r e d u c e d  b y ,o n e - t h i r d  o f  t h e ir  e x c e s s  

e v e r  t h e  a v e r a g e  p r ic e s  d u r in g  th e  e a r l ie r  p e r io d  ;

( c )  i f  ill t h e  o p in io n  o f  t h e  C o u r t  it  is  n o t  p r a c t ic a b l e  to  t a k e  th e

d e c e n n ia l  p e r io d s  p r e s c r ib e d  in  c la u s e  ( « ) ,  th e  C o u r t  .m a y , 

in  its  d is c r e t io n ,  s u b s t i t u t e  a n y  s h o r t e r  p e r io d s  th e r e fo r .

[Thissection reproduces with some alterations ami limitations the rule of pro- 
pottion laid down m the Great Rent Case ( Tkakumni Dasi y. Bislmhur Mukherji,
B . L . B . S u p . V o ) . F . B . 202) .  ( 1)  T h e  a p p lic a tio n  o f  t h e  r u le  is now  lim ite d  to  

money-rents a n d  e n h a n c e m e n t on th e  g r o u n d  of a rise in prices. ( 2)  T h e  p e r io d s  

b e tw e e n  w h ic h  a  co m p a ris o n  is to  he m a d e  a r e  decennial periods in stea d  of p e r io d s  

o f fro m  th r e e  to f iv e  y e a r s .  ( 3) I n  th e  G r e a t  R e n t  C a se  n o  a c c o u n t w a s  ta k e n  o f  

increase of cost of production; a  d e d u c t io n  o f  o n e -th ir d  o f  th e  in c re a s e  o f p r ic e  is 

a l lo w e d  b y  th e  n e w  r u le  in o rd e r  to  c o v e r  th is . (4) T h e  n e w  r u le  a p p lie s  to  all  

money-rents; th e  o ld  r u le  w a s l im ite d  to  customary re n ts , i.e. r e n ts  fix e d  a c c o r d in g  

to the ra te  c o m m o n ly  p a y a b le  b y  th e  s a m e  c la s s  o f r a i y a t s  fo r  s im ila r  la n d  in  th e

,  ( c t
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places adjacent, amt representing a share of the gross produce calculated in
money—See Digest, pp. 41, 239, 241: It, L. H. F, B, 202: G \V. U. Act X. 84:
7 w. K. 94, 144: 9 W. K. 348: fi ii. L. R. Appon. 122.]

_ , 33. ( 'll Where tin enhancement is claim-Rnles as to enhancement ' J
on ground of landlord’s ed on the ground of u landlord’s improve- 
improvement. ment_

(a) the Court shall not grunt mi enhancement unless the improve
ment 1ms been registered in accordance with this A ct ;

[See sections 80-81, post.]
(h) in determining the amount of enhancement the Court sliail 

have regard to —
(i) the increase in the productive powers of the land caused 

or likely to be caused by the improvement,
(ii) the cost of the improvement,

(iii) the coat of the cultivation required for utilizing the
improvement, and

(iv) the existing rent and the ability of the land to bear a
higher rent.

(2) A  decree under this section shall, on the application of the 
tenant or his successor in interest, be subject to re-consideration in 
the event of the improvement not producing or ceasing to produce 
the estimated effect.

[These provisions are new. ]
Rules ns to enhancement 34. Where an enhancement is claimed

on ground of increase iu oll j.|)e around of an increase in productive
productive powers duo to n k
fluvial action. powers due to fluvial action—

(a) the Court shall not take into account any increase which is
merely temporary or casual;

(b) the Court may enhance the rent to such an amount as it may
deem fair and equitable, but not so as to give the landlord 
more than one-half of the value of the net increase in the 
produce of the land.

[The provisions of this section are also new.]
35. Notwithstanding anything in the foregoing sections, the Court

Enhancement by suit to sLa11 «ot »> !UW Cl,9e tlecree anJ enhance- 
be fair and equitable. ment which is under the circumstances of
the ease unfair or inequitable.

[This general provision is an equitable rule, intended to correct, the possible 
rigour of the strict letter of the law.]

36. I f  the C o u r t  passing a decree for enhancement considers that 
Power to order progrea- the immediate enforcement of the decree in

sive enhancement. its full extent will be attended with hardship
to the raiyat, it may direct that the enhancement shall be gradual; 
that is to sny, that the rent shall increase yearly by degrees for any



number of years not exceeding live until t!>e limit oi the enhancement 
decreed has been reached.

[This section is intended to obviate any hardship that might be caused by 
suddenly compelling a tenant to pay a higher rent before he had time to accom
modate his circumstances to the change.]

37. ( 1) A  suit instituted for the enhancement of the rent of a
T. . , . , , . holding on the ground that the rate o f rent

bring successive enhance*- paid is below the prevailing rate, or ou the 
inent-suits. ground o f a rise in prices, shall not he enter
tained if within the fifteen years next preceding its institution the rent 
o f  the holding has been enhanced by a contract made after the second 
day of March, 1883, or if within the said period o f fifteen years the 
rent has been commuted under section 40, or a decree has been passed 
under tins A c t  or any enactment repealed by this A ct enhancing the 
rent on either o f the grounds aforesaid or on any ground correspond
ing thereto, or dismissing the suit on the merits.

[These provisions are new, and are intended to prevent the unsettling conse
quences oi too constant enhancements or attempted enhancements of rent.]

(2) Nothing in this section shall affect, the provisions of section 373 
of the Code of Civil Procedure.

[Under this section a Court may allow a suit; to be withdrawn with liberty to 
sue again on the same cause of action.]

Reduction oj rent.

38. ( 1) An occupancy-raiyat holding at a money-rent may insti
tute a suit for the reduction of his rent on

Reduction of rent. ., ,the following grounds, and, except as here
inafter provided in the ease of a diminution of the area of the holding, 
not otherwise, (namely) : —

(a) on the ground that tiie soil of the holding has without the fault
of the rniyat become permanently deteriorated by a deposit 
of sand or other specific cause, sudden or gradual, or

(b) on the ground that there lias been a fall, not duo to a temporary
cause, in the average local prices of staple food-crops during 
the currency of the present rent.

(2) In any suit instituted under this section, the Court may direct 
such reduction of the rent us it  thinks fair and equitable.

[These provisions, it will be observed, apply only to an occupaney-raiyat, who 
holds at a money rent,

The old law allowed a renyat having a right of occupancy to claim art abate
ment of the rent previously paid by him, (1) if the area of the land had been 
diminished by dilution or otherwise! (2) if the value of tho produce or the 
productive powers of the land had been decreased by any cause beyond the

896 The Bengal Tenancy A d , /.W5. ^ | |  i
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power of the raiyat; or (3) if tlie quantity of land held by him had been proved 
l>v measurement to be leas than the quantity for which rent had been previously 
paid by him. The first and third of these grounds are not properly grounds 
of redaction of the rent or rate of rent, and they are dealt with in The Tenancy 
Act under the head of Alteration o f Rent on Alteration o f Area—see section 52, 
post. The second ground is partly reproduced in the above section in language 
applicable to certain specific cases. It would appear that under the new as 
under the old law, an occupancy raiyat. is not entitled to reduction of rent on 
the ground that the rent paid by him is higher than the prevailing rate paid 
by raiyats of the same class for land of a similar description— see 21 W. R. 4<M;
B. L. R., F. B. 268.

See clause (./’ ), sub-section (3), section 178, p o st.]

P r i c e - l i s t s .

39. ( 1) T h e Collector o f every district shall prepare, monthly, or
at shorter intervals, periodical lists o f the

Price-lists of staple m;ir]cet.prices of staple food-crops grown in
footl-cropa. ' , ‘

such local areas ns the Local Government
may from time to time direct, and shall submit them to the Board of
lie  venae for approval or revision.

(2 ) 'fh e  Collector may, i f  so directed by the L ocal Government, 
prepare for any local area like price-lists relating to such past times

, as the Local Government thinks fit, and shall submit the lists so pre
pared to the Board o f Revenue for approval or revision.

(3) The Collector shall, one month before submitting a price-list to 
tlu  Board of Revenue under this section, publish it in the prescribed 
manner within the local area to which it relates, and if  any landlord 
or tenant o f land within the local area, within the said period o f one 
month, presents to him in writing any objection to tlie list, lie shall 
submit the same to the Board of Revenue with the list.

( 4) The price-lists shall, when approved or revised by the Board of 
Revenue, be published in the official G azette; and any manifest error 
in any such list discovered after its publication may be corrected by 
the Collector with the sanction o f the Board of Revenue.

(5) The L ocal Government shall cause to be compiled from the 
periodical lists prepared under this section lists o f the average prices 
prevailing throughout each year, and shall cause them to be published 

annually in the official Gazette.
(6) In any proceedings under this chapter for an enhancement or 

reduction of rent on the ground of a rise or full in prices, the Court 
shall refer to the lists published under this section, and shall presume 
that the prices shown in the lists prepared for any year subsequent to 
the passing of this A ct are correct, unless and until it is proved that 

they are incorrect.
( 7) The L o c a l  Government, subject to the control o f the G overnor 

General in Council, shall make rules for determining wlint. are to be

/'a'5*6 ' 'GofeX' - '■ .
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d e e m e d  s t a p le  f o o d - c r o p s  in  a n y  lo c a l a r e a  a n d  fo r  t h e  g u id a n c e  o f  

o ff ic e r s  p r e p a r in g  p r ic e - l i s t s  u n d e r  th is  s e c t io n .

[These provisions have been framed upon the principle of The Tithe Commutation 
Act*-sec 6 & 7 Will. IV, cap. 71 : 7 Will. IV & 1 Viet. cap. 69 : 2 & 3 Viet, 
cap. 16 s 5 * 6  Viet,, cap. 54 : 9 * 1 0  Viet, cap. 78: 10 & 11 Viet. cap. 101: and 
_>!! & 24 Viet. cap. 93 : also The Digest, page 250.]

Commutation.

40. ( 1 )  W h e r e  an o o c u p a n c y -r iv iy a t  p a y s  fo r  a h o ld in g  r e n t  in  k in d ,

o r  o n  t h e  e s t im a t e d  v a lu e  o f  a  p o r t io n  o f
Commutation of rent tjie cr()p 0l. rates varying with the crop, 

payab le  m  kin d. 1 ’ , ■
o r  partly in o n e  ot those ways a n d  partly in

a n o th e r , e i t h e r  t h e  r a iy a t  o r  h is  la n d lo r d  m a y  a p p ly  to  h a v e  t h e  r e n t

c o m m u te d  to  a  m o n e y - r e n t .

( 2 )  T h e  a p p lic a t io n  m a y  b e  m a d e  to  t h e  C o l le c t o r  o r  S u b  - d iv is io n a l  

O ffic e r , o r  to  a n  o ffic e r  m a k in g  a s e t t le m e n t  o f  r e n ts  u n d e r  C h a p t e r  X ,  

o r  to a n y  o t h e r  o ff ic e r  s p e c ia l ly  a u t h o r iz e d  in  tliia  b e h a l f  b y  t h e  L o c a l  

G o v e r n m e n t .
(3 ) O n  th e  r e c e ip t  o f  t h e  a p p lic a t io n  t h e  o ff ic e r  m a y  d e t e r m in e  t h e  

su m  to  b e  p a id  as m o n e y - r e n t ,  a n d  m a y  o r d e r  t h a t  t h e  r a i y a t  s h a ll, 

in  lie u  o f  p a y in g  h is  r e n t  in  k in d , o r  o t h e r w is e  as a fo r e s a id , p a y  th e  

su m  so  d e te r m in e d .

(4 )  I n  m a k in g  th e  d e te r m in a t io n  th e  o f f ic e r  s h a ll  h a v e  r e g a r d  t o —

(а)  t h e  a v e r a g e  m o n e y - r e n t  p a y a b le  b y  o c c u p a n c y - r a iy a i ,  fo r  la n d

o f  a  s im ila r  d e s c r ip t io n  a n d  w it h  s im ila r  a d v a n t a g e s  in  th e  

v i c i n i t y ;

( б )  t h e  a v e r a g e  v a lu e  o f  th e  r e n t  a c t u a l ly  r e c e iv e d  b y  t h e  la n d lo r d

d u r in g  th e  p r e c e d in g  te n  y e a r s  o r  d u r in g  a n y  s h o r t e r  p e r io d  

fo r  w h ic h  e v id e n c e  m a y  h e  a v a i la b le  ; a n d

( c )  t h e  c h a r g e s  in c u r r e d  b y  th e  la n d lo r d  in  r e s p e c t  o f  i r r ig a t io n  

u n d e r  th e  s y s t e m  o f  r e n t  in  k in d ,  a n d  th e  a r r a n g e m e n ts  

m a d e  o n  c o m m u t a t io n  fo r  c o n t in u in g  th o s e  c h a r g e s .

(5) T h e  o r d e r  sh a ll b e  in  w r it in g , s h a l l  s t a t e  t h e  g r o u n d s  o n  w h ic h  

i t  is  m a d e , a n d  th e  t im e  fr o m  w h ic h  i t  is  t o  t a k e  e f fe c t ,  a n d  s h a ll b e  

s u b je c t  to  a p p e a l in  l ik e  m a n n e r  a s  i f  i t  w e r e  an  o r d e r  m a d e  in  a u  

o r d in a r y  r e v e n u e  p r o c e e d in g .

( 0 )  I f  t h e  a p p lic a t io n  is  o p p o s e d , t h e  o ff ic e r  s h a l l  c o n s id e r  w h e th e r  

u n d e r  a ll t h e  c ir c u m s t a n c e s  o f  th e  c a se  i t  i s  r e a s o n a b le  to  g r a n t  i t ,  a n d  

sh a ll g r a n t  o r  re fu s e  i t  a c c o r d in g ly .  I f  he r e fu s e s  i t ,  h e  s h a l l  r e c o r d  

in  w r it in g  t h e  r e a so n s  fo r  t h e  re fu sa l.

[These provisions are new, and the necessity for them lias arisen chiefly in 
the province of Bahar. It will be observed that the Revenue Authorities, not the 
Civil Courts, are to have jurisdiction iu commutation cases. See clause (y), sub
section (3), section 178.]
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C H A F T E R  V I .

N on-OCCIIP A NCV-RAIYATS.

4 1 .  T h i s  c h a p t e r  s h a l l  a p p l y  t o  r u i y a t s  n o t  h a v i n g  a  r i g h t  o f  o c c u 

p a n c y ,  w h o  a r e  in  t h i s  A c t  r e f e r r e d  t o  a s
Application of chapter, ' - , ,

11 n o n - o c c u p a n c y - r a i y a t B .

4 2 . W  h e n  a  l i o n - o c e u p a n c y - r a i y a t  is  a d m i t t e d  t o  t h e  o c c u p a t i o n

o f  l a n d ,  h e  s h a l l  b e c o m e  l i a b l e  t o  p a y  s u c h

I n itia l re n t  o f  n o n - i - e n t  a s ' m a y  b e  a g r e e d  o n  b e t w e e n  h i m s e l f

o c c a p a n c y -i.il>  a t. a u c j  h i s  landlord a t  t h e  t i m e  o f  h is  a d m is s io n .

[In accordance with what, has been the law since the time of the Permanent. 
Settlement, the landlord will thus have the right to make his own terms with a 
new tenant.]

4 3 . T h e  r e n t  o f  a  n o n - o e c u p a n c y - r a i y a t  s h a l l  n o t  b e  e n h a n c e d

C o n d itio n s  o f e n h a n c e -  « c e p t  b y  r e g i s t e r e d  a g r e e m e n t  o r  b y . a g r e e 

m e n t o f ren t, r n e n t  u n d e r  s e c t i o n  4 6  :

P r o v i d e d  t h a t  n o t h i n g  in  t h is  s e c t i o n  s h a l l  p r e v e n t  a  l a n d l o r d  f r o m  

r e c o v e r i n g  r e n t  a t  t h e  r a t e  a t  w h i c h  i t  h a s  b e e n  a c t u a l l y  p a id  f o r  a  

c o n t i n u o u s  p e r i o d  o f  n o t  le s s  t h a n  t h r e e  y e a r s  i m m e d i a t e l y  p r e c e d i n g  

t h e  p e r io d  f o r  w h i c h  t h e  r e n t  i s  c l a i m e d .

[These provisions are new. The proviso is similar to proviso (i) to section 20-  

sec the note thereto, ante.]

4 4 .  A  n o n - o c c u p a n c y - r a i y a t  s h a l l ,  s u b j e c t  t o  t h e  p r o v i s i o n s  o f  t h is

, A ct, be liable to ejectm en t on one o : m ore

occupancy - raiy at m aybe o f  the fo llo w in g grounds, and not otherw ise 
ejected. ( n a m e l y ) : —

(a) o n  t h e  g r o u n d  t h a t  h e  h a s  f a i l e d  t o  p a y  a r i a r r e a r  o f  r e n t ;

[This is in accordance with the old law.]

( | j  0 „  t h e  g r o u n d  t h a t  h e  h a s  u s e d  t h e  l a n d  in  a  m a n n e r  w h i c h  

r e n d e r s  i t  u n f i t  f o r  t h e  p u r p o s e s  o f  t h e  t e n a n c y ,  o r  t h a t  h e  

h a s  b r o k e n  a  c o n d i t i o n  c o n s i s t e n t  w i t h  t h i s  A c t  a n d  o n  

b r e a c h  o f  w h ic h  h e  is ,  u n d e r  t h e  t e r m s  o f  a  c o n t r a c t  b e t w e e n  

h i m s e l f  a n d  h is  l a n d l o r d ,  l i a b l e  t o  b e  e j e c t e d  ;

[These provisions are partly new. See section 155, post.]

( c )  w h e r e  h e  h a s  b e e n  a d m i t t e d  t o  o c c u p a t i o n  o f  t h e  la n d  u n d e r  a  

r e g i s t e r e d  l e a s e , o n  t h e  g r o u n d  t h a t  t h e  t e r m  o f  t h e  l e a s e  h a s  

e x p i r e d  ;

[This provision is new. It must b e  read with section 4 6 ,post. Apparently 
when a non-occupancy raiyat lias been admitted to occupation under an oral 
demise, or a written lease not registered, he can hold on until ejected under 
clause (a), or (5) , or (cf).]

■ GcW\ ■
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• W  o n  t t f i  g r o u n d  H in t h e  ling r e fu s e d  t o  a g r e e  to  p a y  a  f a i r  .and

e q u i t a b le  r e n t  d e t e r m in e d  u n d e r  s e c t io n  46, o r  t h a t  t h e  te r m  

fo r  w h ic h  h e  is  e n t i t l e d  to  h o ld  a t  s u c h  u r e n t  l ia s  e x p i r e d .

[ T h i s  p r o v i s i o n  is  n e w . ]

4 5 . A  s u i t  fo r  e j e c t m e n t  o n  t h e  g r o u n d  o f  the. e x p i r a t i o n  o f  t h e

C o n d i t i o n s  o f  e j e c t m e n t  t e r m  o f  a  l e a s «  a b l ,U  n o fc  b e  i n s t i t u t e d  a g a i n s t  

o n  g r o u n d  o f  e x p i r a t i o n  a  n o n - o c c u p a n c y - r a i y a t  u n l e s s  n o t i c e  t o  q u i t  

o f  le a s e .  h a s  J j^ e n  s e r v e d  o n  t h e  r a i y a t  n o t  l o s s  t h a n

s i x  m o n t h s  b e f o r e  t h e  e x p i r a t i o n  o f  t h e  t e r m ,  a n d  s h a l l  n o t  b e  i n s t i 

t u t e d  a f t e r  s i x  m o n t h s  f r o m  t h e  e x p i r a t i o n  o f  t h e  t e r m .

[ I s  f it.:; a p p l i c a t i o n  o f  t h i s  s e c t i o n  l i m i t e d  t o  t h e  c a s e  i n  c l a u s e  ( e )  s e c t i o n  41 ,

1 .  e . w h e r e  t h e r e  i s  a  registered l e a s e ?  S e c  s u b - s e c t i o n  ( 7 ) ,  s e c t i o n  4 6 . ]

4 6 . ( 1 )  A  s u i t  fo r  e j e c t m e n t  o n  t h e  g r o u n d  o f  r e f u s a l  t o  a g r e e  t o

C o n d i t i o n s  o f  e j e c t m e n t  e n h a n c e m e n t  o f  r e n t  s h a l l  n o t  b e  i n s t i -

on ground o i  refusal to t u t e d  a g a in s t  a  n o n - o e o u p a i o y - r a i y a t  u n le s s  
agree  to enhancem ent. t h e  la n d lo r d  h a s  t e n d e r e d  t o  t h e  r a i y a t  nit 

a g r e e m e n t  t o  p a y  t h e  e n h a n c e d  r e n t ,  a n d  th e  r a i y n t  h a s  w it h in  t h r e e  

m o n t h s  b e f o r e  t h e  i n s t i t u t i o n  o f  t h e  s u i t  r e f u s e d  t o  e x e c u t e  t h e  

a g r e e m e n t .

[ A s  t o  “ r e f u s e d ”  s e a  S u b - S e c t io n  ( 5 ) , pott. J

( 2 )  A  la n d lo r d  d e s ir in g  to  t e n d e r  a n  a g r e e m e n t  t o  a  r a i y a t  u n d e r  

t h is  s e c t io n  m a y  f i le  i t  in  t h e  o ff ic e  o f  s u c h  C o u r t  o r  o f f ic e r  aa  t h e  

L o c a l  G o v e r n m e n t  a p p o in t s  in  th is  b e h a l f  f o r  s e r v i c e  o n  t h e  r a i y a t .

T h e  C o u r t  o r  o f f ic e r  s h a l l  fo r t h w it h  c a u s a  i t  to  b e  s e r v e d  on  t h e  r a i y a t  

in  t h e  p r e s c r ib e d  m a n n e r , a n d  w h e n  i t  h a s  b e e n  so  s e r v e d ,  it; s h a l l  fo r  

t h e  p u r p o s e s  o f  t h is  s e c t io n  b e  d e e m e d  t o  h a v e  b e e n  t e n d e r e d .

( 3 )  I f  a  r a i y a t  o n  w h o m  a n  a g r e e m e n t  h a s  b e e n  s e r v e d  u n d e r  s u b 

s e c t i o n  ( 2 )  e x e c u t e s  i t ,  a n d  w i t h i n  o n e  m o n t h  f r o m  t h e  d a t e  o f  s e r v i c e  

f i l e s  i t  i n  t h e  o f f i c e  f r o m  w h i c h  i t  i s s u e d ,  i t  s h a l l  t a k e  e f l e c t  f r o m  t h e  

C o m m e n c e m e n t  o f  t h e  a g r i c u l t u r a l  y e a r  n e x t  f o l l o w i n g .

( 4 )  W h e n  a n  a g r e e m e n t  h a s  b e e n  e x e c u t e d  a n d  f i l e d  b y  a  r a i y a t  

u n d e r  s u b - s e c t io n  (3 ) , t h e  C o u r t  o r  o f f ic e r  in  w h o s e  o f f ic e  i t  is  s o  f i le d  

s h a l l  f o r t h w it h  c a u s e  a  n o t i c e  o f  i t s  b e in g  so  e x e c u t e d  a n d  f i le d  to  b e  

s e r v e d  o n  t h e  la n d lo r d  in  t h e  p r e s c r ib e d  m a n n e r .

( 5 )  I f  t h e  r a i y a t  d o e s  n o t  e x e c u t e  t h e  a g r e e m e n t  a n d  f ile  i t  u n d e r  

s u b - s e c t io n  (3 ) , h e  s h a l l  b e  d e e m e d  fo r  t h e  p u r p o s e s  o f  th is  s e c t io n  to  

h a v e  r e fu s e d  to  e x e c u t e  i t .

(6) I f  a  r a i y a t  r e f u s e s  t o  e x e c u t e  an  a g r e e m e n t  t e n d e r e d  to  h im  

u n d e r  t h is  s e c t io n ,  a n d  t h e  la n d lo r d  t h e r e u p o n  i n s t i t u t e s  a  s u i t  to  

e j e c t  h im , t h e  C o u r t  s h a l l  d e t e r m in e  w h a t  r e n t  is  fa i r  a n d  e q u i t a b le  

fo r  t h e  h o ld in g .
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[f r."R > j i ,  Non-Occupancy Raiyats— Under-Raiyats. got \ V  I
\ '■\y/ J • JL._A

''•y .p ~ . ' '' ( 7 )  I f  t h e  r i t i j i t  a g r e e s  t o  p a y  t h e  r e n t  s o  d e t e r m i n e d ,  l i e  s h a l l  b e  

e n t i t l e d  t o  r e m a i n  i n  o c c u p a t i o n  o f  h i s  h o l d i n g  a,t t h a t  r e n t  f o r  a  t e r m  

o f  f i v e  y e a r s  f r o m  t h e  d a t e  o f  t h e  a g r e e m e n t ,  b u t  o n  t h e  e x p i r a t i o n  

o f  t h a t  t e r m  s b a i l  b e  l i a b l e  t o  e j e c t m e n t  u n d e r  t h e  c o n d i t i o n s  m e n 

t i o n e d  i n  t h e  l a s t  f o r e g o i n g  s e c t i o n ,  u n l e s s  h e  h a s  a c q u i r e d  a  r i g h t  o f  

o c c u p a n c y .

[ T h e  t e r m  o f  f i v e  y e a r s  is  t o  r u n  fr o m  the date o f the agreement. I s  t h i s  t h e  

d a t e  o f  h is  a g r e e i n g  u n d e r  s u b - s e c t io n  (7 ) o r  t h e  d a t e  o f  t e n d e r  o f  t h e  a g r e e m e n t  

u n d e r  s u b - s e c t i o n  ( 1) ?  I n  t h e  l a t t e r  c a s e - t h e  r a i y a t  iv i l i  a c q u i r e  a  r i g h t  o f  o c c u p a n c y  

i f  b e f o r e  s u c h  t e n d e r  fie  h a s  h e ld  f o r  s e v e n  y e a r s  u n d e r  a  l e a s e  o r  o t h e r w i s e .  I n  

t h e  f o r m e r  c a s e  i t  w i l l  b e  to  h i s  a d v a n t a g e  t o  r e f u s e  t h e  t e n d e r  a n d  p r o t r a c t  '.lie  

l i t i g a t i o n ,  i f  t h e  p e r io d  o f  b  is  h o l d i n g  b e f o r e  t h e  t e u t le r  h its  h e m  le s s  t h a n  s e v e n  

y e a r s . ]

( 8 )  I f  t h e  r a i y a t  d o e s  n o t  a g r e e  t o  p a y  t h e  r e n t  s o  d e t e r m i n e d ,  t h e  

C o u r t  s h a l l  p a s s  a  d e c r e e  f o r  e j e c t m e n t .

( 9 )  I n  d e t e r m i n i n g  w h a t  r e n t  i s  f a i r  a n d  e q u i t a b l e ,  t h e  C o u r t  s h a l l  

h a v e  r e g a r d  t o  t h e  r e n t s  g e n e r a l l y  p a i d  b y  r a i y n t s  f o r  l a n d  o f  a  s i m i l a r  

d e s c r i p t i o n  a n d  w i t h  l i k e  a d v a n t a g e s  i n  t h e  s a m e  v i l l a g e .

[ “ r e n t s  g e n e r a l l y  p a i d  b y  raiynts ’ ’ — n o t  n e c e s s a r i l y  “ n o n - o c c u p a n c y  

r a i y a t s , ” ]

( 1 0 )  A  d e c r e e  f o r  e j e c t m e n t  p a s s e d  u n d e r  t h i s  s e c t i o n  s h a l l  t a k e  

e f f e c t  f r o m  t h e  e n d  o f  t h e  a g r i c u l t u r a l  y e a r  i n  w h i c h  i t  i s  p a s s e d .

[The p r o v i s i o n s  o f  t h is  s e c t i o n  a r e  n e w . ]  f p

4 7 , W h e r e  a r a i y a t  h a s  b e e n  i n  o c c u p a t i o n  o f  l a n d  a n d  a  l e a s e  i s

E x p l a n a t i o n  o f  “  a d -  e x e c u t e d  w i t h  a  v i e w  t o  a  c o n t i n u a n c e  o f

i n i t t e d  t o  o c c u p a t i o n . ”  j p g  o c c u p a t i o n ,  b e  i s  n o t  t o  b e  d e e m e d  t o  b e

a d m i t t e d  t o  o c c u p a t i o n  b y  t h a t  l e a s e  f o r  t h e  p u r p o s e s  o f  t h i s  c h a p t e r ,  

n o t w i t h s t a n d i n g  t h a t  t h e  l e a s e  m a y  p u r p o r t  t o  a d m i t  h i n t  t o  o c c u 

p a t i o n .

[ S o  t h a t ,  i f  t h e  le a s e  w e r e  r e g i s t e r e d ,  t h e  p r o v i s i o n s  o f  s e c t i o n  4 4  ( c )  w o u l d  n o t  

a p p l y . ]  -------------

C H A P T E R  V I I .

U xoer-R aitats.
4 8 . T h e  l a n d l o r d  o f  a n  u n d e r - r a i y a t  h o l d i n g  a t  a  m o n e y - r e n t  s h a l l

L i m i t  o f  re n t , r e c o v e r -  n o t  b e  e n t i t l e d  t o  r e c o v e r  r e n t  e x c e e d i n g

a b le  f r o m  u n u e r - r n i y a t s .  t .h e  v e n t  w h i c h  h e  h i m s e l f  p a y s  b y  m o r e  t h a n  

t h e  f o l l o w i n g  p e r c e n t a g e  o f  t h e  s a m e ,  ( n a m e l y )

(a)  w h e n  t i r e  r e n t  p a y a b l e  b y  t h e  u n d e r - r a i y a t  is  p a y a b l e  u n d e r  a  

r e g i s t e r e d  l e a s e  o r  a g r e e m e n t — f i f t y  p e r  c e n t .  ; a n d  

( h)  i n  a n y  o t h e r  c a s e — t w e n t y - f i v e  p e r  c e n t .

[ I t  is  n o t  e a s y  t,o p r e d i c t  w h a t  w i l l  b e  t h e  e f f e c t  o f  t h e s e  p r o v i s i o n s  u p o n  

e x i s t i n g  under-t e n a n c ie s .  l u  s o m e  p a r t s  o f  t h e  c o u n t r y ,  t h e  l a n d l o r d s  o f  u n d e r  -  

r a i y a t s  m a y  f in d  t h e i r  a d v a n t a g e  in  e s c a p i n g  t h e  l i m i t  b y  c o n v e r t i n g  t h e m s e l v e s
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into tenure-holders ami their uader-raiyats into raiyats, where die provisions 
of the Act allow this course to be taken.]

Restriction on eject- 49 . An under-raiyot shall not be liable 
ment of under-raiyats, to ba ejected by his landlord, excep t— •

(a) on the expiration o f tiie term o f a writ ten lease ;
(b) when holding otherwise than under a written lease,’ at the end

o f  th e  a g r ic u l t u r a l  y e a r  n e x t  fo l lo w in g  th e  y e a r  in  w h ic h  a  

n o t ic e  to  q u it  is  s e r v e d  u p o n  h im  b y  h is  la n d lo r d .

[See section 89, post, which provides that no tenant shall be ejected from ins 
tenure or holding except in execution of a decree. An nnder-rmyat’s interest is 
not a “  tenure ” or a “ holding ’ ’— see definitions of these terms in section 3. is 
it. intended by the words “ ejected by bis landlord ” that the landlord may eject 
without resorting to the Courts. The same words are used in sections 10, 18 (5) 
and 25 Notwithstanding the prohibitive form of this section, it would seem 
clear that, an under-raiyat may be ejected.for failure to pay an arrear of ren t- 
see section 66, post; and in this the old law remains unaltered. The effect of 
clause (b) is that the notice to quit must be, at least, a year’s notice.

The operation of tho provisions of this chapter will be unfavourable to

middlemen.] ___

C H A P T E R  V I I I .

G e n e r a l  P rovisions as to  R e n t .

— Rules and presumptions as to amount o f  rent.
50. (1) Where a tenure-holder or raiyat and his predecessors in

Rules and presump- interest have held at a vent or rate of rent 
tiOus as to fixity of retit. which has not been changed from the tune 
of the Permanent Settlement, the vent or rate of rent shall not be 
liable to be increased except on the ground of an alteration iu the 

area of the tenure or holding.
( 2 )  I f  i t  is  p r o v e d  in  a n y  s u i t  o r  o t h e r  p r o c e e d in g  u n d e r  t h is  A c t  

th a t  e i t h e r  a  t e n u r e - h o ld e r  o r  r a iy a t  a n d  h is  p r e d e c e s s o r s  in  i n t e r e s t  

h a v e  h e l d  a t  a r e n t  o r  r a t e  o f  r e n t  w h ic h  lia s  n o t  b e e n  c h a n g e d  d u r in g  

tin- t w e n t y  y e a r s  im m e d ia t e ly  b e fo r e  t h e  in s t i t u t io n  o f  th e  s u i t  o r  p r o -  

c e e d iim  i t  s h a l l  b e  p r e s u m e d , u n ti l t h e  c o n t r a r y  is  s h o w n , t h a t  t h e y  

h a v e  h e ld  a t  t h a t  r e n t  o r  r a t e  o f  r e n t  fr o m  t h e  t im e  o f  th e  P e r m a n e n t

Provided that if it is required by or under any enactment that in 
any local area tenancies, or any classes of tenancies, at fixed rents or 
rates of rent shall be registered as such on, or before, a date Specified 
by or under the enactment, the foregoing presumption shall not after 
that date apply to any tenancy or, as the ease may be, to any tenancy of 
that class iu that local area unless the tenancy has been so registered.

[Thu proviso is new, and is with a view to contemplated legislation on this 
subject. See also section 115, post..]



(S) The operation of this section, 80 far as it relates to land held 
by a raiyat, shall not be affected by the fact of the land having been 
separated from other land which formed with it a single holding, or 
amalgamated with other land into one holding.

(4 ) Nothing in this section shall apply to a tenure held for a term 
o f years or determinable at the will of the landlord.

[Tins section is a reproduction of existing law—1 Board’s Rep. 169 : Marsh. 68:
4051: 2 W. R. Act X. 30, 93 : 3 W. It. Act X. 20, 135, 162: 4 ft’ . It. Act X, 23,
4 3 : 5 W. R . Ac. X. 58 : 6 W. R . Act X. 58 : 7 W. R . 242, 472: 8 W. R . 170 :
10 W. R. 117, 429: 20 W, R. 419 : B. L. It. F. B. 326 : 1 B. L. R. Sh. Notes, 8 :

.3 B. L. It. Appen. 88: 6 B. L. R. Appen. 26, 120 : 8 B. L. K. 280: 12 B.
L, R. 62 : I. L. R. 4 Calo. 793 : I. t .  R. 5 Calc, 273: I. L. R. 9 Calc. 252,
626: J. L. R. 10 Calc. 920: L. It. 2 1. A. 196, 203, This section will bar
enhancement in many cases in which section 6 will not operate to prevent it.]

51. I f  a question arises as to the amount o f a tenant’s rent or the
Presumption as to Conditions under winch he holds in any agri-

amount of rent and con- cultural year, he shall be presumed, until
ditions oi holding. the contrary is shown, to hold at the same
rent and under the same conditions as iu the lust preceding agricul
tural year.

[This is substantially the existing law— See Dtgett, Art. 42 : W. R. Sp. No.
148: 3 W. E. Act X. 110 : B. L. R. F. B. 202: 8 C, L. R. 310.]

Alteration o f  rent on alteration o f  area

Alteration of rent in res- „l,„n
pcet of alteration in area. ’J~  Every tenant shall

(a) be liable to pay additional rent for all land proved by measure
ment to be in excess of the area for which rent has been 
previously paid by him, unless it is proved that the excess 
is due to the addition to the tenure or holding of land which 
having previously belonged to the tenure or holding was 
lost by diluvion or otherwise without any reduction o f  the 
vent being made, and

(b) be entitled to a reduction of rent in respect of any deficiency
proved by measurement to exist in the area of his tenure or 
holding as compared with the area for which rent has been 
previously paid by him, unless it is proved that the defici
ency is due to the loss of land which wa3 added to the area 
of the tenure or holding by alluvion or otherwise, and that 
an addition has not been made to the rent in respect o f the 
addition to the area.

[See note to section 30, ante. The use of the word “ tenant ” in the first line of 
(he section makes its provisions applicable to both tenure-holders and raiyats.
See section 4.]
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( 2 )  I n  d e t e r m i n i n g  t h e  a r e a  f o r  w h i c h  r e n t  l ia s  b e e n  p r e v i o u s ly  

p a id ,  t h e  C o u r t  s h a l l ,  i f  so  r e q u i r e d  b y  a n y  p a r t y  t o  t h e  s u it ,  h a v e

r e g a r d  t o —  _ _
( 0)  t h e  o r ig in  a n d  c o n d i t i o n s  o f  t h e  t e n a n c y ,  fo r  in s t a n c e ,  w h e t h e r  

t h e  r e n t  w a s  a  c o n s o l id a t e d  r e n t  f o r  t h e  e n t i r e  t e n u r e  o r

b o ld in g; . . . .
( 6 )  w h e t h e r  t h e  t e n a n t  h a s  b e e n  a l lo w e d  t o  h o ld  a d d it io n a l  la n d  m  

c o n s id e r a t io n  o f  a n  a d d i t io n  t o  h is  t o t a l  r e n t  o r  o t h e r w is e  

w i t h  t h e  k n o w l e d g e  a rid  c o n s e n t  o f  t h e  la n d lo r d  ;

( c )  t h e  l e n g t h  o f  t im e  d u r in g  w h ic h  t h e  t e n a n c y  h a s  l a s t e d  w it h o u t

d is p u te :  ns t o  r e n t  o r  a r e a  ; a n d

(d)  t h e  le n g t h  o f  t h e  m e a s u r e  u s e d  o r  in  l o c a l  u s e  a t  t h e  t im e  o f

t h e  o r ig in  o f  t h e  t e n a n c y  a s  c o m p a r e d  w i t h  t h a t  u s e d  o r  in  

u s e  a t  t h e  t im e  o f  t h e  in s t i t u t io n  o f  t h e  s u it .

[It has been pointed out (ante, note to a. 30) that the matter of sub-section ( 1) (a) 
of this section was a ground of enhancement under the old aw. When in
creased rent was claimed on tlda ground, it was necessary to serve a notice of 
enhancement during the year next preceding that for which the increased rent 
was claimed, and a suit for such increased rent must then have been brought 
within three months after the expiry of the latter year. The notice is abolished 
by The Tenancy Act, and additional rent; for excess land is no longer regarded as 
enhancement. But then arises the question—Can the landlord sue. for such 
additional rent for a period antecedent to institution of suit, or must he get a 
decree declaring his right to such additional rent, which (.l^0 an enhancement 
decree under section 154) will take effect subsequently?. It would appear that 
the first of these two courses is open to the landlord. In connection with the 
subject of sub-section(1) (a), seeffC. L. It. 161, 508, 517: 10 C. L. K. 559 .11 C. L.
5 .  320: I. b. K. 4 Calc. 941: I. I» B. 5 Calc. t>28 : I. h. K. 8 Calc. 706:
I. L. K. 9 Calc. 72. So it has been pointed out (ante, note to s. 38), that the 
matter of sub-section (1) (6) above was, under the old law, a ground of abatement 
or reduction of rent; and the claim t.o such abatement might have been made 
either by a suit brought for the purpose, or in answer to a suit for arrears of. 
rent. Apparently both courses are still open to the tenant .under The Tenancy 
Act In connection with sub-section (1) (by, see Marsh. 558 : 1 W. -B. 299 : 2 \V.
E, Act, X. 30, 65 : W. K. Bp. No. 1864, p. 42 : 16 W. B. 878 : 1 B. L. K A. C.
87 • 8 C. L, B. 893: I. I* B. 7 Calc. 479 : I. L. E. 9 Calc. o7I . I. L. 10
Calc. 544.}

( 3 )  I n  d e t e r m i n i n g  t.he a m o u n t  t o  b e  a d d e d  t o  t h e  r e n t ,  t h e  C o u r t  

s h a l l  h a v e  r e g a r d  t o  t h e  r a t e s  p a y a b le  b y  t e n a n t s  o f  t h e  s a m e  c la s s  fo r  

la u d s  o f  a  s im i la r  d e s c r i p t i o n  a n d  w it h  s i m i la r  a d v a n t a g e s  in  t h e  v i c i 

n i t y ,  a n d ,  in  th e  c a s e  o f  a  t e n u r e - h o ld e r ,  t o  t h e  p r o f i t s  t o  w h ic h  h e  13 

e n t i t l e d  in  r e s p e c t  o f  t h e  r e n t  o f  h is  t e n u r e ,  a r id  s h a l l  n o t  in  a n y  c a s e  

f i x  a n y  r e n t  w h ic h  u n d e r  t h e  c i r c u m s t a n c e s  o f  t h e  c a s e  is  u n f a i r  o r  

i n e q u i t a b l e .
( 4 )  T h e  a m o u n t  a b a t e d  f r o m  t h e  r e n t  s h a ll  b e a r  t h e  s a m e  p r o p o r 

t i o n  to  t h e  rent p r e v i o u s l y  p a y a b l e  a s  t h e  d im in u t io n  ot t h e  t o ta l

I j f I  (ct
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Payment of Rent Instalments. 90S 1  i

yearly value of the tenure or holding bears to the previous total 
yearly value thereof, or, in default o f satisfactory proof of the yearly 
value of the land lost, shall bear to the rent previously payable the 
same proportion as the diminution of area bears to the previous urea 
of the tenure or holding.

[The value of a tenure or holding depends much upon the rent paid for it.
■ Whether, therefore, the amount of reovtabated is calculated with reference to 
the diminished yearly value or the diminished area, where the tenant Has held at 
a low rent, the abatement will he regulated by the rate of this low rent, but 
in the ease of land added to a tenure or holding for which a low rent was pre
viously payable, the additional rent will,under sub-section (3 ), be calculated, not at 
the old. low rate, but at the rate payable by tenants of tie same class for lands of a 
similar description and with similar advantages in the vicinity, and this may be 
higher than the old low rate. There are parts of Bengal where land is from 
time to time dduviated and reformed. In the case of a tenure wholly diluviated 
In the course of years and again reformed, it might happen, as a consequence 
of the different principles in sub-sections (8) and (4), that the rent would ultimately 
be increased, when the original area had been restored by reformation on the 
old site.

See clause (/ ), sub-section (3), section 178,yosf.]

Payment o f  rent.

53. Subject, to agreement or established usage, a money-rent 
payable by a tenant shall be paid in four

Instalments of rent. equal instalments falling duo on the last day

o f each quarter o f the agricultural year.

[This is a new provision. It will be remembered that in sections 53 to 68, both 
inclusive, “ rent” includes money recoverable under any enactment for the time 
being in force as if it was rent. See ante, section d (5).]

54. ( 1) Every tenant shall pay each in-
Time and place for gtalment o f rent before sunset o f the day 

payment of rent,
on which it falls due.

[This provision is new, and is borrowed from the Revenue Sale Law. It intro
duces a rule,where no rule existed. According to English law rent is not due 
till midnight of the day specified in the lease for payment, hut where it is neces
sary totfemand or tender rent in order to eject or prevent a forfeiture, such 
demand or tender must be made before sunset.]

(2) The payment shall, except in cases whore a tenant is allowed 
under this A c t  to deposit his rent, be made at the landlords village- 
office, or at such other convenient place as may be appointed in that 
behalf by the landlord :

Provided that the Local Government may from time to time make 
rules, either generally or for any specified local area, authorizing a 
tenant to pay his rent by postal money-order.
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(8) A ny instalment or part of an instalment of rent not duly paid 
at or before the time when it falls due shall be deemed an arrear.

( As to interest on arrears— see sectiou 67,post.}

55. (1 )  When a tenant makes a payment on account of rent, he
Appropriation of pay- may declare the year or the year and instal

ments. ment to which he wishes the payment to be
credited, and the payment shall be credited accordingly.

(2) I f  he does not make any such declaration, the payment may be 
credited to the account of such year and instalment as the landlord 
thinks fit.

[This is the ordinary law upon the subject. Wien neither debtor nor creditor 
makes any appropriation, the law appropriates the payment, to the earliest debt.
And see sections 59-61 of The Indian Contract Act, IX of 1872.]

Receipts and Accounts.

66. (1) E very tenant who makes a payment on account o f rent to
his landlord shall be entitled to obtain forth-

Tenant making pay- w ;tlj from the landlord a written receipt for 
ment to his landlord en- . . .  , . , , ,,
titled to a receipt. the amount paid by him, signed by the

landlord.

[The landlord’s agent duly authorized in writing in that behalf may sign.
See section 187 (3).]

(2) The landlord shall prepare and retain a counterfoil o f the 
receipt.

(3) The receipt and counterfoil shall specify such o f the several 
particulars shown in the form of receipt given in Schedule I I  to this 
A ct as can be specified by the landlord at the time of p aym ent:

Provided that the Local Government may, from time to time, pre
scribe or sanction a modified form either generally or for any parti
cular local area or class of cases.

(■ 4) I f  a receipt does not contain substantially the particulars 
required by this section, it shall be presumed, until the contrary is 
shown, to be an acquittance in full of all demands for rent up to the 
date on which the receipt was given.

[Sub-sections (2), (3), (4) are new law.]

57. ( 1) W here a landlord admits that all rent payable by a tenant
t ,, to the cad of the agricultural year has been 

discharge or statement of paid, the tenant shall be entitled to receive 
account at close of year. from the landlord, free of charge, within 

three months after the end of the year, a receipt in full discharge o f 
all rent falling due to the end of the year, signed by the landlord.

(2) W here the landlord does not so admit, the tenant shall be en
titled, 011 paying a fee of four annas, to receive within three months
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t h e  e n d  o f  t h e  y e a r  a  s t a t e m e n t  o f  a c c o u n t  s p e c i f y i n g  t h e  s e w n  

~ p a r t ic u la r s  s h o w n  in  t h e  fo r m  o f  a c c o u n t  g iv e n  in  S c h e d u l e  I I  t o  t h is  

A c t  o r  in  s u c h  o t h e r  fo r m  a s  m a y  f r o m  t im e  to  t im e  b e  p r e s c r i b e d  b y  

t h e  L o c a l  G o v e r n m e n t  e i t h e r  g e n e r a l l y  o r  fo r  a n y  p a r t i c u l a r  l o c a l  a r e a  

o r  c la s s  o f  c a s e s .
( 3 )  T h e  l a n d lo r d  s h a ll  p r e p a r e  a n d  r e t a i n  a  c o p y  o f  t h e  s t a t e m e n t  

t i n  t a b l in g  s im i la r  p a r t i c u l a r s .

[The provisions of this sectim are new. It will he observed that in the forms 
provided bv sections 5G and 57 the tenant’s name is one of the particulars to be 
given ' It' has b e e n  a common practice for a landlord to receive rent tendered 
bv a person who has purchased by private, or by execution, sale the interest 
of a tenant, but in order to avoid acknowledging the transfer, to give a receipt 
Stating that the rent was paid marfat or g-aztat, i.e. by, or through, the parson 
who brings the money. With the use of the new forms and the provisions of the 
new law as to transfers, this practice, which encourages litigation, should cease.J

58. ( 1 )  I f  a  la n d lo r d  w i t h o u t  r e a s o n a b le  c a u s e  r e f u s e s  o r  n e g l e c t s

t o  d e l i v e r  t o  a  t e n a n t  a  r e c e i p t  c o n t a i n i n g

P e n a lties  and  fine for j^ e  p a r t i c u l a r s  p r e s c r i b e d  b y  s e c t io n  56 fo r  

a n y  r e n t  p a i d  b y  t h e  t e n a n t ,  t h e  t e n a n t  m a y ,  

fa i l in g  to keep  c o u n ter-  w it h in  t h r e e  m o n th s  f r o m  t h e  d a t e  o r  p a y *

P a rts- m e r it , i n s t i t u t e  a  s u it  t o  r e c o v e r  f r o m  h i m

s u c h  p e n a l t y ,  n o t  e x c e e d i n g  d o u b l e  t h e  a m o u n t  o r  v a l u e  o f  t h a t  r e n t ,  

a s  t h e  C o u r t  t h in k s  fit.

[The old law provided a similar penalty for withholding a receipt.]

(2)  I f  a  l a n d l o r d  w i t h o u t  r e a s o n a b l e  c a u s e  r e f u s e s  o r  n e g le c t s  t o  

d e l i v e r  t o  a  t e n a n t  d e m a n d in g  t h e  s a m e  e i t h e r  t h e  r e c e ip t  in  f u l l  

d is c h a r g e  o r , i f  t h e  t e n a n t  is  n o t  e n t i t l e d  to  s u c h  a  r e c e i p t ,  t h e  s t a t e *  

m e n t  o f  a c c o u n t  f o r  a n y  y e a r  p r e s c r i b e d  in  s e c t io n  57, t h e  t e n a n t  m a y ,  

w i t h i n  t h e  n e x t  e n s u in g  a g r i c u l t u r a l  y e a r ,  i n s t i t u t e  a  s u i t  to  r e c o v e r  

from h i m  s u c h  p e n a l t y  a s  t h e  C o u r t  t h in k s  fit , n o t  e x c e e d i n g  d o u b l e

t h e  t t - r c a t e  a m o u n t  o r  v a lu e  o f  a l l  r e n t  p a id  b y  t h e  t e n a n t  t o  t h e  

la n d lo r d  d u r i n g  t h e  y e a r  fo r  w h ic h  t h e  r e c e i p t  o r  a c c o u n t  s h o u ld  n a v e

b e e n  d e l i v e r e d .  „ . .  . ,
(3 \ j f  a  l a n d lo r d  w it h o u t  r e a s o n a b le  c a u s e  f a i l s  t o  p r e p a r e  a n d

retain a  c o u n t e r f o i l  o r  c o p y  o f  a  r e c e i p t  o r  s t a t e m e n t  a s  r e q u ir e d  b y  

e i t h e r  o f  t h e  s a id  s e c t io n s ,  h e  s h a l l  b e  p u n is h e d  w i t h  f in e  w h ic h  m a y  

e x t e n d  to  f i f t y  r u p e e s .

[The provisions of sub-sections (2) and (3) arc new,]

59, ( I )  T h e  L o c a l  G o v e r n m e n t  s h a l l  c a u s e  t o  b e  p r e p a r e d  a n d

k e p t  f o r  s a le  to la n d lo r d s  a t  a l l  s u b - d i v i s i o n a l  

p rep are  o ff ic e s  fo r m s  o f  r e c e ip t s  w i t h  c o u n t e r f o i l s  a n d

a n d  account. o f  s t a t e m e n t s  o f  a c c o u n t  s u i t a b l e  f o r  u s e

u n d e r  t h e  f o r e g o i n g  s e c t io n s .

■ g°̂ Tx



( 2 )  T i t o  fo rm s  m a y  b e  s o ld  in b o o k s  with th e  le a v e s  c o n s e c u t iv e ly  

n u m b e r e d  o r  o t h e r w is e  a s  th e  L o c a l  G o v e r n m e n t  t h in k s  f it .

[The provisions of this section are new..]

60. W here rent is due to the proprietor, manager or mortgagee
__ , . , of a n  estate, the receipt of the person regia*
Effeefc ofreceipt by re- , T

gistered proprietor, man- tered under the Land Registration Act, 10/1>,
ager or mortgagee. as proprietor, manager or mortgagee of that
estate, or of his agent authorized in that behalf, shall be a sufficient
discharge for the re n t; and the person liable for the rent shall not be
entitled to plead in defence to a claim by the person so registered
that the rent is due to any third person.

But nothing in this section shall affect any remedy which any such 
third person may have against the registered proprietor, manager or 

mortgagee.
[Section 78 of The Land Registration Act, VII (B. C.) of 1876, enacts that no 

person shall be bound to pay rent to any person claiming it as a proprietor or 
manager of an estate or revenue-free property in respect of which registration 
is required by thd Act, unless the name 0/ such claimant has been registered; and 
that no person liable to pay rent to two or more co-sharers shall be bound to pay 
Bny otl0 „f them more than the amount, which bears the same proportion to the 
whole rent as the extent of interest m respect o f which such co-sharer is registered, 
hears to the whole estate or property. Section 79 of the same Act provides that 
the receipt of any proprietor, manager or mortgagee, whose name and the extent 
of whose interest is registered under the Act, shall afford full indemnity to any 
person paying rent to such proprietor, manager or mortgagee. The second 
portion of the first clause of tlie‘ above section of The Tenancy Act goes further 
than these provisions of The Land Registration Act, and precludes one particular 
defence, See I. L. It. 9 Calc. 517: 12 C. L. It. 111.]

Deposit o f  rent.

Application to deposit 61. ( 1) lit any of the following cases, 
rent in Court. namely

(а) when a tenant tenders money on account of rent and the land
lord refuses to receive it or refuses to grant a receipt for it;

(б) when n tenant bound to pay money on account of rent has
reason to believe, owing to a tender having been refused or 
a receipt withheld on a previous occasion, that the person to 
whom his rent is payable will not be willing to receive it 
and to grant him a receipt for i t ;

(c) when (he rent is payable to co-sharers jointly, and the tenant
is unable to obtain tho joint receipt of the co-sharers for the 
money, and no person has been empowered to receive the 
rent on their behalf; or

(d) when the tenant entertains a bona f i le  doubt as to who is
entitled to receive the rent,

ill)* <SL
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t h e  ten an t- m a y  p r e s e n t  to  t h e  C o u r t  h a r i n g  j u r is d ic t io n  t o  e n t e r t a in  

a  s u it  fo r  t h e  r e n t  o f  h is  t e n u r e  o r  h o ld in g  a n  a p p l ic a t io n  in  w r i t in g  

fo r  p e r m is s io n  t o  d e p o s it  in  t h e  C o u r t  t h e  f u l l  a m o u n t  o f  t h e  m o n e y  

th e n  d u e .

( 2 )  T h e  a p p lic a t io n  s h a ll  c o n t a in  a s t a t e m e n t  o f  t h e  g r o u n d s  o n  

w h ic h  i t  is  m a d e  ; s h a ll s t a t e —

in  c n e e s  ( « )  a n d  (ft), t h e  n a m e  o f  t h e  p e r s o n  t o  w h o s e  c r e d i t  th e  

d e p o s i t  is  to  b e  e n t e r e d ,

in  e a s e  (<:), t h e  n a m e s  o f  t h e  s h a r e r s  to  w h o m  t h e  r e n t  is  d u e ,  o r  

o f  s o  m a n y  o f  th e m  a s  th e  t e n a n t  m a y  b e  a b le  to  s p e c i f y ,  a n d

in  c a s e  ( r f) ,  th e  n a m e s o f  t h e  p e r s o n  to  w h o m  t h e  r e n t  w a s  l a s t  p a id  

a n d  o f  t h e  p e rs o n  o r  p e r s o n s  n o w  c la im in g  it ,

s h a ll  b e  s ig n e d  and v e r if ie d , in  th e  m a n n e r  p r e s c r ib e d  in  s e c t io n  5 2  

o f  th e  C o d e  o f  C i v i l  P r o c e d u r e ,  b y  t h e  t e n a n t , o r, w h e r e  h e  is  n o t  

p e r s o n a lly  c o g n is a n t  o f  t h e  f a c t s  o f  t h e  c a s e , b y  s o m e  p e r s o n  so  c o g n i

z a n t ;  a n d  s h a l l  b e  a c c o m p a n ie d  b y  a f e e  o f  s u c h  a m o u n t  a s  t h e  L o c a l  

G o v e r n m e n t ,  fr o m  t im e  t o  t im e , b y  r u le ,  d ir e c t s .

[Tins section considerably alters the previous law, which allowed a deposit 
of rent, in Court only when the tenant had tendered payment of what he considered 
to be the fall amount of rent due from him, and the amount so tendered had not 
been accepted and a receipt in full forthwith granted.]

6 2. ( 1 )  I f  i t  a p p e a r s  t o  t h e  C o u r t  t o  w h ic h  a n  a p p l ic a t io n  is  m a d e

R eceipt granted b y  C ourt “ n d “  th e  lttSt fo * ? & o in S  8 e c tio u  t h a t  l h e  
for rent deposited to be a  a p p l ic a n t  is  e n t i t l e d  u n d e r  t h a t  s e c t io n  to  
valid  acquittance. d e p o s it  th e  r e n t ,  i t  s h a l l  r e c e iv e  t h e  r e n t  a n d

g iv e  a  r e c e i p t  fo r  i t  u n d e r  t h e  s e a l  o f  t h e  C o u r t .

( 2 )  A  r e c e ip t  g iv e n  u n d e r  th is  s e c t io n  s h a l l  o p e r a t e  as on a c q u i t t a n c e  

for th e  a m o u n t  o f  th e  r e n t  p a y a b le  b y  t h e  t e n a n t  a n d  d e p o s i t e d  as 

a fo r e s a id , in  t h e  sa m e m a n n e r  a n d  to  t h e  s a m e  e x t e n t  as i f  t h a t  a m o u n t  

o f  r e n t  h a d  b e e n  r e c e i v e d -

in  e a s e s  (a)  a m i ( ft)  o f  t h e  l a s t  f o r e g o in g  s e c t io n ,  b y  t h e  p e r s o n  

s p e c if ie d  in  t h e  a p p l ic a t io n  ns th e  p e r s o n  t o  w h o s e  c r e d i t  t h e  

d e p o s i t  w a s  to be e n t e r e d  ;

in  c a s e  ( e )  o f  t h a t  s e c t io n ,  b y  t h e  c o - s h a r e r s  to  w h o m  t h e  r e n t  is  

d u e ; a n d

in  c a s e  (d )  o f  th a t  s e c t io n , b y  th e  p e r s o n  e n t i t l e d  to  t h e  r e n t .

6 3 . ( 1 )  T h e  C o u r t  r e c e i v i n g  th e  d e p o s it  s h a l l  f o r t h w it h  c a u s e  to  b e

Notification of receipt a f f ix e d  in  a  c o n s p ic u o u s  p la c e  a t  t h e  C o u r t 
ed deposit. h o u s e  a  n o t if ic a t io n  o f  t h e  r e c e i p t  t h e r e o f ,

c o n t a in in g  a  s t a te m e n t  o f  a l l  m a t e r ia l  p a r t ic u la r s .

[These provisions arc new. U nder the old  la w  a notice w as a t  onco served  on 

th e  la n d lo rd .]

*
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( 2 )  I f  t h e  a m o u n t  o f  t h e  d e p o s i t  is  n o t  p a i d  a w a y  u n d e r  t h e  n e x t  

f o l lo w in g  s e c t io n ,  w it h in  t h e  p e r i o d  o f  l i f te e n  d a y s  n e x t  f o l l o w i n g  t h e  

d a t e  o n  w h i c h  t h e  n o t if ic a t io n  is  so  a f f ix e d , t h e  C o u r t  s h a l l  fo r th w it h - —

in  c a s e s  ( a )  a n d  (b) o f  s e c t i o n  C l ,  c a u s e  a  n o t i c e  o f  t h e  r e c e i p t  o f  

t h e  d e p o s i t  to  b e  s e r v e d ,  f r e e  o f  c h a r g e ,  o i l  t h e  p e r s o n  s p e c i f ie d  

in  t h e  a p p l ic a t io n  a s t h e  p e r s o n  t o  w h o s e  c r e d i t  t h e  d e p o s i t  w a s  

to  b e  e n t e r e d  ;

in  c a s e  ( c )  o f  t h a t  s e c t io n ,  c a u s e  a n o t ic e  o f  t h e  r e c e i p t  o f  t h e  d e p o 

s i t  to  b e  p o s t e d  a t  th e  l a n d l o r d ’s v i l l a g e - o f f i c e  o p  in  s o m e  C o n s p i

c u o u s  p l a c e  in  t h e  v i l l a g e  in  w h i c h  t h e  h o ld i n g  is  s i t u a t e  ; a n d

in  c a s e  (d )  o f  t h a t  s e c t io n ,  c a u s e  a l i k e  n o t i c e  t o  b e  s e r v e d ,  f r e e  o f  

c h a r g e ,  o n  e v e r y  p e r s o n  w h o  i t  h a s  r e a s o n  t o  b e l ie v e  c la im s  o r  is 

e n t i t l e d  t o  t h e  d e p o s i t .

6 4 , ( 1 )  T h e  C o u r t  m a y  p a y  t h e  a m o u n t  o f  t h e  d e p o s it  t o  a n y

P a y m e n t or re fu n d  o f p e r s o n  a p p e a r in g  t o  i t  t o  b e  e n t i t l e d  t o  t h e

dep osit. s a m e , o r  m a y ,  i f  i t  t h i n k s  f i t ,  r e t a i n  t h e

a m o u n t  p e n d i n g  t h e  d e c is io n  o f  a  C i v i l  C o u r t  as to  t h e  p e r s o n  so  e n t i t l e d .

[T h e  second portion  of this section  is now, and— r e g a r d  b e in g  had to th e  w id er 

scop e of th e  n e w  provisions as to  d ep osit of ren t— very n ecessary . ]

( 2 )  T h e  p a y m e n t  m a y , i f  t h e  L o c a l  G o v e r n m e n t  s o  d i r e c t ,  b e  m a d e  

b y  p o s ta l m o n e y - o r d e r .

( 3 )  I f  n o  p a y m e n t  is  m a d e  u n d e r  th is  s e c t i o n  b e f o r e  t h e  e x p i r a t i o n  

o f  t h r e e  y e a r s  fr o m  t h e  d a t e  o n  w h ic h  a  d e p o s i t  i s  m a d e , t h e  a m o u n t  

d e p o s it e d  m a y ,  in  th e  a b s e n c e  o f  a n y  o r d e r  o f  a  C i v i l  C o u r t  t o  t h e  c o n 

t r a r y ,  b e  r e p a i d  to  th e  d e p o s i t o r  u p o n  h is  a p p l i c a t i o n  a n d  o n  h is  r e t u r n 

i n g  t h e  r e c e i p t  g iv e n  b y  t h e  C o u r t  w i t h  w h ic h  t h e  r e n t  w a s  d e p o s i t e d .

( 4 )  N o  s u i t  o r  o t h e r  p r o c e e d i n g  s h a ll  b e  i n s t i t u t e d  a g a i n s t  t h e  

S e c r e t a r y  o f  S t a t e  fo r  I n d i a  in  C o u n c i l ,  o r  a g a i n s t  a n y  o f f ic e r  o f  t h e  

G o v e r n m e n t ,  in  r e s p e c t  o f  a n y  t i l i n g  d o n e  b y  a  C o u r t  r e c e i v i n g  a  d e p o s i t  

u n d e r  th e  f o r e g o i n g  s e c t io n s ;  b u t  n o t h in g  in  t h is  s e c t io n  s h a l l  p r e v e n t  a n y  

p e r s o n  e n t i t l e d  to  r e c e iv e  t h e  a m o u n t  o f  a n y  s u c h  d e p o s i t  fr o m  r e c o v e r 

in g  th e  s a m e  f r o m  a p e r s o n  t o  w h o m  i t  h a s  b e e n  p a i d  u n d e r  t h is  s e c t io n .

[T h e  p rovision s of sab-section s (2), (3 ), and (4) a re  new . T h e  C o u rt is m ere ly  a 

stakeh old er, and  i f  it  pay the re n t  to the w ron g p a r ty , su ch  p a rty  m a y  b a  sued  

b y  the person r ig h t fu lly  e n title d .]

A r r e a r s  o f  rent.

6 5 . W h e r e  a  t e n a n t  is  a  p e r m a n e n t  t e n u r e - h o l d e r ,  a r a i y a t  h o ld i n g

a t  f i x e d  r a t e s ,  o r  a n  o c c u p a n c y  r a i y a t ,  h e

L ia b ility  to  sa le  for a l ja l l  n o t  b e  l i a b l e  t o  e j e c t m e n t  fo r  a r r e a r s  

n e a t  tenure, h o ld in g  a t  o f  r e n t ,  b u t  Ilia t e n u r e  o r  h o ld i n g  s h a l l  b e
faxed rates, or o ccu p a n cy - ) j a b [ e to  s a le  in  e x e c u t i o n  o f  a d e c r e e  f o r  t h e  
hold ing.

r e n t  t h e r e o f ,  a n d  t h e  r e n t  s h a l l  b e  a  f i r s t  

c h a r g e  t h e r e o n .



[Bee section 25, ante. This section alters tlie law so far as ( 1) raivats holding at 
fixed rates, and (2) occupancy-raiyafcs are concerned. Under the old law, they were 
liable to be ejected if arrears of rent were due at the end of the year, and such 
arrears with costs and interest were not paid into Court within fifteen days from 
the date of a decree therefor. The interest of (1) is now transferable, see section 18, 
ante. The interest of (2), though it may be brought to sale by the. landlord to 
realize the rent due thereon, is not otherwise transferable by law, though it may be 
so by custom (see section 183, post). The provision that the rent shall be a first 
charge on the tenure or holding is new.]

6G. ( 1 )  W h e n  a n  a r r e a r  o f  r e n t  r e m a in s  d u e  fr o m  a t e n a n t  n o t  

b e in g  a  p e r m a n e n t  t e n u r e - h o ld e r ,  a r a i y a t  

in o th ermcM ea.fc t  * rW #l* b o ld in g  a t  f ix e d  r a te s , o r  a n  o c c u p a n c y -  
r a iy a t ,  a t  t h e  e n d  o f  t h e  B e n g a l i  y e a r  w h e r e  

t h a t  y e a r  p r e v a i ls ,  o r  a t  th e  e n d  o f  th e  m o n th  o f  J e y t  w h e r e  t h e  

P a s l i  o r  A m li  y e a r  p r e v a ils , th e  la n d lo r d  m a y , w h e t h e r  h e  h as o b t a in e d  

a  d e e r e a  fo r  t h e  r e c o v e r y  o f  t h e  a r r e a r  o r  n o t, a n d  w h e th e r  h e  is 

e n t it le d  b y  th e  t e r m s  o f  a n y  c o n t r a c t  to  e je c t  t h e  t e n a n t  fo r  a r r e a r s  o r  

n o t , in s t it u t e  a  s u i t  to  e je c t  th e  t e n a n t .

( 2 )  I n  a s u it  fo r  e je c t m e n t  fo r  a n  a r r e a r  o f  r e n t  a  d e c r e e  p a s s e d  in  

f a v o u r  o f  th e  p l a i n t i f f  s h a ll  s p e c i f y  t h e  a m o u n t  o f  t h e  a r r e a r  a n d  o f  t h e  

in t e r e s t  ( i f  a n y )  d u e  th e r e o n , a n d  t h e  d e c r e e  s h a l l  n o t  b e  e x e c u t e d  

i f  t h a t  a m o u n t a n d  t h e  c o s ts  o f  t h e  s u i t  a re  p a id  in t o  C o u r t  w it h in  

f i f t e e n  d a y s  fr o m  t h e  d a te  o f  t h e  d e c r e e ,  o r , w h e n  th e  C o u r t  is c lo s e d  

o n  th e  f i f te e n th  d a y ,  o n  th e  d a y  u p o n  w h ic h  t h e  C o u r t  re - o p e n s .

( 3 )  T h e  C o u r t  m a y  fo r  s p e c ia l  r e a s o n s  e x t e n d  t h e  p e r io d  o f  f i f te e n  

d a y s  m e n t io n e d  in  th is  s e c t io n .

[As regards the class of tenants to which it applies, this section substantially 
reproduces the existing law—-Sea Marsh. 25, 471: 18 W. R. 112: 19 W, R. 349:
2-.: W. R. 376: 23 W. R. 50: 15. L. R. F. B. 972: 10 B. L. R. Appen. 2 : 12 
B. L. R. 139: 1. L. R. 4 Calc. 627: 1. L, R. 5 Calc, 906: I. L. B. 7 Calc, 566:
I. it. R. 9 Calc. 83: 12 C. L. R. 389.]

6 7 .  A n  a r r e a r  o f  r e u t  s h a ll  b e a r  s im p le  i n t e r e s t  a t  th e  r a t e  o f

In terest on arrears. tVVelve P "  0m tum  P #r a n n u m  fl'om  tlle  e x P*-
ra t io n  o f  t h a t  q u a r t e r  o f  t h e  a g r ic u l t u r a l

y e a r  in  w h ic h  t h e  in s ta lm e n t  fu lls d u e  to  th e  in s t i t u t io n  o f  th e  s u it .

[This is a reproduction of existing law with the modification that interest does 
not begin to run until tire end of the quarter. As to “ shall bear,” see I. L. It.
5 Calc. 102. See clause (A), aub-sectiou (3) of section 178, post.]

6 8 . ( 1 )  I f ,  in  a n y  s u it  b r o u g h t  fo r  th e  r e c o v e r y  o f  a rre a r s  o f  r e n t .

i t  a p p e a r s  to  th e  C o u r t  t h a t  t h e  d e fe n d a n t  

a g e s  on rent w ith h eld  “ »*> w it h o u t  r e a s o n a b le  o r  p r o b a b le  c a u s e ,
w ith o u t reasonable cause, n e g le c t e d  o r  r e fu s e d  to  p a y  t h e  a m o u n t o f

]°y T J l “ t T r0P“ " b im , t h e  C o u r t  m a y  a w a r d  t o  t h e

p la in tiff , in  a d d it io n  to  t h e  a m o u n t  d e c r e e d

v iil , ,o 'SL
Arrears o f Rent. 9x1
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V '-' ' ^  for rent and costs, such damages, not exceeding twenty-five per centum
on the amount of rent decreed, as it thinks fit:

Provided that interest shall not bo. decreed when damages are 
awarded under this section.

[This is the old law save that it also provided that the rent might, have been 
tendered, or (if tendered and refused) deposited in order, to escapa liability for 
damages.]

(2) ff, in any suit brought for the recovery o f arrears of rent, it 
appears to the Court that the plaintiff lias instituted the suit without 
reasonable or probable cause, the Court may award to" the defendant, 
by way o f damages, such sum, not exceeding twenty-live per centum 
on the whole amount claimed by the plaintiff, as it thinks lit.

[This reproduces the old law.]

Produce rents.

Order for appraising or 6 9 - ( l )  Where rent is taken by appraise-
dividing produce. ment or division of the produce,—

[“ appraisement” refers to the Danubundi system to be found chiefly in 
Bailor, under which the raiyat agrees to pay his landlord the market value of a, 
certain proportion of the produce. The crop is valued at harvest, and the rent 
is jut id in money according to the variation, “ division of the produce” is used 
with reference to the Ayore Batai system to be found chiefly in the same province 
and under which the crop is oc/t«»% divided and the landlord’s share made over 
to him. See Report of the Rent Commission, § 116.]

(а) I f  either the landlord-or the tenant neglects to attend, either
personally or by agent, at the proper time for making the 
appraisement or division, or

(б) I f  there is a dispute about the quantity, value or division of
the produce,

the Collector may, on the application of either party, and on ids 
depositing such sum on account of expenses as the Collector may 
require, make an order appointing such officer as he thinks fit to 
appraise or divide the produce.

(2 ) T h e Collector may, without such an application, make the like 
order in any case where in the opinion o f the D istrict or Sub-division
al M agistrate the making o f the order would be likely to prevent a 
breach of the peace.

(3) W here a Collector makes an order under this section, he may, 
by order, prohibit the removal of the produce until the appraisement 
or division has been effected.

7 0 . ( 1) When a Collector appoints an officer under the last fore
going section, the Collector may, in his dis-

TWedurc where officer ti()„ direct t he officer to associate with
appointed. ’ .

himself any other persona as assessors, amt
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/ O J L j
i ^ ? !L '2 l2 ir t ! iy  g i v e  h im  in s t r u c t io n s  r e g a r d i n g  t h e  n u m b e r ,  q u a l i f ic a t io n s  a n d  

m o d e  o f  s e l e c t i o n  o f  t h o s e  a s s e s s o r s  ( i f  a n y ) ,  a n d  t h e  p r o c e d u r e  t o  b e  

f o l lo w e d  in  m a k i n g  t h e  a p p r a is e m e n t  o r  d i v is io n  ; a n d  t h e  o f f ic e r  s h a l l  

c o n fo r m  t o  t h e  i n s t r u c t i o n s  so  g i v e n .

( 2 )  T h e  o f f ic e r  sh a ll,' b e f o r e  m a k in g  a n  a p p r a i s e m e n t  o r  d iv is io n ,  

g i v e  n o t ic e  t o  t h e  la n d lo r d  a n d  t e n a n t  o f  th e  t i m e  a n d  p l a c e  a t  w h ic h  

t h e  a p p r a is e m e n t  o r  d iv is io n  w i l l  b e  m a d e ;  b u t  i f  e i t h e r  t h e  l a n d lo r d  

o r  t h e  t e n a n t  f a i l s  to  a t t e n d  e i t h e r  p e r s o n a l l y  o r  b y  a g e n t ,  h e  m a y  p r o 

c e e d  ex parte.

( 3 )  W h e n  t h e  o f f ic e r  lm e m a d e  t h e  a p p r a is e m e n t  o r  d iv is io n ,  h e  

s h a l l  s u b m it  a  r e p o r t  o f  h is  p r o c e e d i n g s  t o  t h e  C o l l e c t o r .

(4 )  T h e  C o l l e c t o r  s h a l l  c o n s i d e r  t h e  r e p o r t ,  a n d ,  a f t e r  g i v i n g  t h e  

p a r t ie s  a n  o p p o r t u n i t y  o f  b e in g  h e a r d  a n d  m a k i n g  s u c h  e n q u ir y  ( i f  

a n y  ) a s  h e  m a y  t h i n k  n e c e s s a r y ,  s h a l l  p a s s  s u c h  o r d e r  t h e r e o n  a s  h e  

t h i n k s  j u s t ,

( 5 )  T h e  C o l l e c t o r  m a y , i f  h e  t h in k s  f i t ,  r e f e r  a n y  q u e s t i o n  in  d i s 

p u t e  b e t w e e n  t h e  p a r t ie s  f o r  t h e  d e c is io n  o f  a  C i v i l  C o u r t ,  b u t  s u b j e c t  

a s  a fo r e s a id ,  h is  o r d e r  s h a ll b e  f in a l  a n d  s h a l l ,  o n  a p p l i c a t i o n  to  a C i v i l  

C o u r t  b y  t h e  l a n d l o r d  o r  t h e  t e n a n t ,  b e  e n f o r c e a b l e  a s  a  d e c r e e ,

( 6 )  W h e r e  t h e  o f f ic e r  m a k e s  a n  a p p r a is e m e n t ,  t h e  a p p r a is e m e n t  

p a p e r s  s h a l l  b e  f i l e d  in  t h e  C o l l e c t o r ’ s o f f ic e .

7 1 .  ( I )  W h e r e  r e n t  is  t a k e n  b y  a p p r a i s e -

Bisrltts a nd  lia b il it ie s  a s  m e r it  o f  t h e  p r o d u c e ,  t h e  t e n a n t  s h a l l  b e  
to possession o f  c ro p . . , , /  , . . ,

e n t i t l e d  t o  t h e  e x c l u s i v e  p o s s e s s io n  o f  t h e

p r o d u c e .

( 2 )  W h e r e  r e n t  is  t a k e n  b y  d iv is io n  o f  th e  p r o d u c e ,  t h e  t e n a n t  

s h a l l  b e  e n t i t l e d  t o  t h e  e x c l u s i v e  p o s s e s s io n  o f  t h e  w h o le  p r o d u c e  u n t i l  

i t  is  d iv id e d ,  b u t  s h a ll  n o t  b e  e n t i t l e d  to  r e m o v e  a n y  p o r t i o n  o f  t h e  

p r o d u c e  f r o m  t h e  t h r e s h i n g - f l o o r  a t  s u c h  a  t im e  o r  in  s u c h  a  m a n n e r  

a s  to  p r e v e n t  t h e  d u e  d iv is io n  t h e r e o f  a t  th e  p r o p e r  t im e .

( 3 )  I n  e i t h e r  c a s e  t h e  t e n a n t  s h a l l  b e  e n t i t l e d  to  c u t  a n d  h a r v e s t  t h e  

p r o d u c e  in  d u e  c o u r s e  o f  h u s b a n d r y  w i t h o u t  a n y  in t e r f e r e n c e  o n  t h e  

p a r t  o f  t h e  l a n d l o r d .

( 4 )  I f  t h e  t e n a n t  r e m o v e s  a n y  p o r t io n  o f  t h e  p r o d u c e  a t  s u c h  a  

t i m e  o r  in  s u c h  a  m a n n e r  ns to  p r e v e n t  t h e  d u e  a p p r a is e m e n t  o r  d i v i 

s io n  t h e r e o f  a t  t h e  p r o p e r  t im e , t h e  p r o d u c e  s h a l l  b e  d e e m e d  t o  h a v e  

b e e n  as f u l l  a s  t h e  f u l le s t  c r o p  o f  th e  s a m e  d e s c r i p t i o n  a p p r a is e d  i n  

t h e  n e i g h b o u r h o o d  o n  s im ila r  l a n d  f o r  t h a t  h a r v e s t .

[T h e  p ro v is io n s  o f section s 60, 70 a nd  71 are new , and  a re  in ten d ed  to  m eet 

th e  req u irem en ts of B a k a r, w h ere  e sp e c ia lly  th e  w a n t of su ch  p rovision s h a s  

been f e l t , ]



Liability fo r  rent on. change o f  landlord or after transfer o f  
tenure or holding.

72. ( 1) A  tenant shall not, when Ins landlord’s interest is transfer
red, be liable to the transferee for rent which

Tenant not liable to became due after the transfer and was paid 
transferee of landlord's , .
Interest for rent paid to to the landlord whose interest was so ti ans-
former landlord, without ferred, unless the transferee has before the 
notice of the transfer. paym ent given notice o f  the transfer to the

tenant.

(In sections 72 lo 75 inclusive “ rent” includes also money recoverable under 
any enactment for the time being in force as if it was rent. See definition of 
“ rent” in section 3, mtte.]

(2 ) W h ere  there is more than one tenant paying rent to the land
lord whose interest is transferred, a general notice from the transferee 
to the tenants published in the prescribed manner shall be a sufficient 

notice for the purposes o f  this section.
(The provisions of the section are new as a positive enactment of the Legisla

ture ; but the principle contained in them has usually been acted upon by the 
Courts, being in accordance with justice, equity and good conscience— their rule 
of decision where the statute law is silent. See 4 W ■ ft. Act X. 38.]

73. W hen an occupancy-rniyat transfers bis holding without the
consent o f  the landlord, the transferor and 

transfer l‘p i occupancy- transferee shall be jointly and severally liable 
holding. 0̂ bhe landlord for arrears o f  rent accruing

due after the transfer, unless and until notice o f the transfer is given  to 

the landlord in the prescribed manner.
[This is a new provision, and it is not very obvious what will be the effect of

it, when notice is giver,, but the landlord does not consent to the transfer, and 
denies that the holding is transferable by custom. ]

I lle g a l cesses, Sfc.

74. A ll impositions upon tenants under the denomination ot abwdb,
mall tut, or other like appellations, in addi-

Abwtfb, &a. i l l e g a l .  ĵ0I1 actual rent, s h a l l  be illegal, and

all stipulations and reservations for the payment o f  such shall be void.

[This is a reproduction of the old law-Sec. as. 54, 55 of Reg. VIII of 1793 :
8 " Rep- v « f  1812: cl. 1, s. 9, Reg. VII of 1822: s, 9, Reg IX  of 18. o.
5 t . K i  86: 9 w . B. 300: To W. K. 257: 12 W. R. W . H  W. B 
417 : 22 W. R. 12: 23 W. B. 447: 25 W. B. 262: 3 B. L, b. A. 0 . 44 : I, L. 1.,

11 Calc* F. B.]
75. Every tenant from whom, except under any special enaetinen

for the time being in force, any sum o f 
Penalty for exaction by or any portion o f the produce o f  his

w w  b T L w T o f  Uio'reat land is exacted by his landlord in excess of 
payable. the rent lawfully payable, may, within six

14 The Bengal Tenancy A ct, 1885. v C |
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;■ XJ~l-'i^'inonths from the date o f the exaction, institute a suit to recover from 
the landlord in addition to the amount or value o f what is so exacted 
such sum by way o f  penalty as the Court thinks fit, not exceeding two 
hundred ru pees; or when double the amount or value o f what is so 
exacted exceeds two hundred rupees, not exceeding double that 
amount or value,

[The old law declared the tenant entitled to recover damages not exceeding 
double the amount exacted,] ----------

CHAPTER IX.
M iscellaneous P rovisions as to L andlords and T enants.

Improvements.
76. (1) F or the purposes o f this A ct, the term “  improvement,”
Definitionof “ improve- used with reference to a raiyat’s holding,

shall mean any work which adds to the value 
o f the holding, which is suitable to the holding and consistent with 
the purpose for which it was let, and which, i f  not executed on the 
holding, is either executed directly for its benefit, or is, after execution, 
made directly beneficial to it.

(2)  Until the contrary is shown, the following shall be presumed 
to  be improvements within the meaning o f this section j—

(a) the construction of wells, tanks, water-channels and other
works for the storage, supply or distribution of water for 
the purposes o f agriculture, or for the use of men and 
cattle employed in agricu ltu re ;

(b)  the preparation o f land for irrigation ;
(e) the drainage, reclamation from rivers or other waters, or pro

tection from floods, or from erosion or other damage by
water, o f land used for agricultural purposes, or waste-land 
which is culturable ;

(tf) the reclamation, clearance, enclosure or permanent improve-
• m eat o f land for agricultural purposes ;

(e) the renewal or re-construction o f any of the foregoing works,
or alterations therein, or additions thereto ; and

( f )  the erection o f a suitable dwelling-house for the raiyat and
his family, together with all necessary out-offices.

( 3) But no work executed by the raiyat of a bolding shall be 
deemed to be an improvement for the purposes of this A c t  if  it sub
stantially diminishes the value of his landlord’s property.

77. (1 )  W here a raiyat holds at fixed rates or has an occupancy
. , . right in his holding, neither the raiyat nor his

menu in case of holding landlord shall, as such, be entitled to prevent 
at fixed rates and occu- the other from making an improvement in 
[antj 10 respect o f the holding, except on the

ground that he is willing to make it himself,
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( 2 ) I f  both the raiynt and hia landlord wish to make the same 
Improvement, the raiynt shall have the prior right to make it, unless it 
ailects another holding or other holdings under the same landlord.

Collector to decide ques- 73. I f  a question arises between the 
tion as to right to make .
improvement, <ke. raiynt and his landlord ■

(a) as to the right to make an improvement, or
(b) as to whether a particular work is an improvement,

the Collector may, on the application of either party, decide the 
question, and his decision shall be final.

7 9 . (1) A  non-occupancy-raiynt shall be entitled to construct,
... , , , , . maintain and repair a w ell for the irrigationRight to make improve- . /  .

ments in case of non-occu,- o f  his holding, with all works incidental
paney-holding. thereto, and to erect a suitable dwelling-
house for himself and his family, with ail necessary out-offices; but 
shall not, except ns aforesaid and as next hereinafter provided, be 
entitled to make any other improvement in respect o f his holding with
out his landlord’s permission.

(2 ) A  nou-occupaticy-vaiyat who would, but for the want o f his 
landlord’s permission, be entitled to make an improvement in respect 
o f his holding, may, if he desires that the improvement be made, 
deliver, or cause to be delivered, to his landlord a request in writing 
calling upon him to make the improvement within a reasonable time; 
and if the landlord is unable or neglects to comply with that request, 
may make the improvement himself.

8 0 . (1) A  landlord may, by application to such Revenue-officer as

Registration of land- the Local Government may appoint, register
lords’ improvements. any improvement which he has lawfully

made or which has been lawfully made at his expense or which he has
assisted a tenant in making.

(2) The application shall be in such form, shall contain such in
formation, and shall be verified in such manner, by  local inquiry or 
otherwise, as the Local Government from time to time by rule directs.

(3) The officer receiving the application may reject it if it has not 

beeu made within twelve m onths—
(a) in the case of improvements made before the commencement 

of this A ct— from the commencement of this A c t ;
( i )  in the case of improvements made after the commencement of 

this A c t— from the date of the completion of the work.
81. ( 1) I f  any landlord or tenant of a holding desires that evidence

. relating to any improvement made in respect
evidence as to improve- thereof be recorded, be may apply to a 
mcnt. Revenue-officer, who shall thereupon, at a

time and place of which notice shall be given to the parties, record the
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evidence, unless lie considers that lliere ate no reasonable grounds for 
w aking the application, or it  is made to appear that the subject-matter 
thereof is under inquiry in a Civil Court.

(2 > W hen any matter has been recorded under this section, the 
record thereof shall be admissible in evidence in any subsequent pro
ceedings between the landlord and tenant or any persons claiming 
under them.

82. (1) Every raiyafc who is ejected from his holding shall be entitled 
to compensation for improvements which have

ya^ Z p rovem V to! *“ * bee"  made in r**P';ct thereof iu accordance 
with this A ct by him, or by his predecessor 

in interest, and for which compensation has not already been paid.
[Sec—as to the ejectment of raiyats holding at fixed rates, clause (A), section 18 

— as to the ejectment ol occupaucy-raiyate, section 2d—and as to the ejectment 
of non-occupuney-raiyats, sections 41, 45, and 46. Apparently, these provisions 
as to compensation for improvements do not apply to midor-raiyats, as to the eject
ment of whom, see section 49.]

(2) W henever a Court makes a decree or order for the ejectment of 
a 1-niyat, it shall determine the amount o f  compensation (if any) due 
under this section to the raiyat for improvements, and shall make the 
decree or order of ejectment conditional on the payment of that amount 
to the raiyat.

(3) No compensation under tliis section for an improvement shall be 
claimable where the raiyat has made the improvement in pursuance' of 
a contract or under a lease binding him, in consideration of some sub
stantial advantage to be obtained by him, to make the improvement 
without compensation, and he has obtained that advantage.

(4) Improvements made by a raiyat between the 2nd day of March,
1883, and the commencement of this A ct shall be deemed to have been 
made in accordance with this A ct.
. [See note to sub-section (2), section 21.]

(5) T he Local Government may, from time to time, by notification 
in the official G azette, make rules requiring the Court to associate with 
itself, for the purpose of estimating the compensation to be awarded 
under this section for an improvement, such number of assessors as the 
L ocal Government thinks fit, and determining the qualifications of 
those assessors and the mode of selecting them.

T> . . , . . .  83. (1) In estimating the compensation toPrincipleon which com- • \ j  °  i
penaation is to be esti- be awarded under the last foregoing section 
mated. for nn improvement, regard shall be had —

(o) to the amount by which the value, or the produce, of the holding, 
or the value of that produce, is increased by the improvement;

(6) to the condition o f the improvement, and the probable duration 
of its effects;
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(c) to tlie labour am! capital required for the making of such a n  

improvement;
(r f)  to  a n y  r e d u c t i o n  o r  r e m is s io n  o f  r e n t  o r  a n y  o t h e r  a d v a n t a g e  

g iv e n  b y  t h e  la n d lo r d  to  t h e  r a i y a t  in  c o n s id e r a t io n  o f  th e  

i m p r o v e m e n t ;  a n d

(e) in the ease o f  a reclamation or o f the conversion of un-irrignted 
into irrigated land, to the length of time during which the 
raiyat has had the benefit of the improvement at an unen- 
httneed rent.

( 2 )  W h e n  th e  a m o u n t  o f  th e  c o m p e n s a t io n  l ia s  b e e n  a s s e s s e d , th e  

C o u r t  m a y ,  i f  th e  la n d lo r d  a n d  r a iy a t  a g r e e ,  d ir e c t  t h a t ,  in s t e a d  o f  

b e in g  p a id  w h o lly  in  m o n e y , i t  s h a ll  b e  m a d e  w h o lly  o r  p a r t ly  in  so m a  

o t h e r  w a y .

[The provisions of sections 76 to 83 inclusive are wholly new, and they intro 
duce a new principle into (fie relation of landlord and tenant in Bengal. For 
information as to th e  law of other countries on this subject see Titles, Improve
ments, and Compensation in the Index to the body of this work.]

Acquisition o f land fo r  building and other purposes.

8 4. A  C iv i l  C o u r t  m a y , o n  t h e  a p p l ic a t io n  o f  t h e  la n d lo r d  o f  a 

,  , „ ,, ,P h o ld in g , a n d  o n  b e in g  s a t is f ie d  t h a t  h e  is  

bu ild ing and other p u r-  d e s ir o u s  o f  a c q u ir in g  t h e  h o ld in g  o r  p a r t  
poses. t h e r e o f  fo r  so m e  r e a s o n a b le  a n d  s u ff ic ie n t

p u r p o s e  h a v in g  r e la t io n  to  t h e  g o o d  o f  t h e  h o ld in g  o r  o f  t h e  e s t a t e  in  

w h ic h  i t  is  c o m p r is e d , in c lu d in g  th e  u s e  o f  th e  g r o u n d  a s b u i ld in g  

g r o u n d , o r  fo r  a n y  r e l ig io u s ,  e d u c a t io n a l  o r  c h a r i t a b le  p u r p o s e ,

a n d  o n  b e in g  s a t is f ie d  o n  th e  c e r t i f ic a t e  o f  th e  C o l le c t o r  t h a t  th e  

p u r p o s e  is re a s o n a b le  a n d  s u ff ic ie n t ,

a u t h o r iz e  th e  a c q u is it io n  t h e r e o f  b y  t h e  la n d lo r d  u p o n  s u c h  e o u d i-  

t io n s  as t h e  C o u r t  m a y  t h in k  fit , a n d  r e q u ir e  th e  t e n a n t  to  s e l l  h is  

in t e r e s t  in th e  w h o le  o r  s u c h  p a r t  o f  th e  h o ld in g  to  t h e  la n d lo r d  u p o n  

su c h  te r m s  as m a y  b e  a p p r o v e d  b y  th e  C o u r t ,  in c lu d in g  f u ll  c o m p e n s a 

t io n  to  t h e  te n a n t.

[These provisions also are new. Sec ante p. 332.]

Sub-letting.

8(5. (1) I f  a raiyat sub-lets otherwise than by a registered instru
ment, the sub-lease shall not be valid against

R estrictions on su b -let- h is  la n d lo r d  u n le s s  m a d e  w it h  th e  la n d lo r d ’ s 
tm g.

consent.

( 2 )  A  s u b - le a s e  b y  a  r a i y a t  sh a ll n o t  b e  a d m it t e d  to  r e g is t r a t io n  i f  i t  

p u r p o r ts  to  c r e a t e  a t e r m  e x c e e d in g  n in e  y e a r s .

( 3 )  W h e r e  a  r a iy a t  h a s , w it h o u t  th e  c o n s e n t  o f  h is  la n d lo r d ,  g r a n t e d  

a  s u b - le a s e  b y  au  in s t r u m e n t  r e g is te r e d  b e fo r e  t h e  c o m m e n c e m e n t  o f
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mis Apt, the sub-lease shut! not be valid for more than nine years from 
the commencement of this Act.

[These provisions are new. and it is premature to express any opinion as to the 
probable result of their operation. See also, as to umler-raiyats, sections 46 and 
49, ante.]

Surrender and abandonment.

86. ( 1) A raiyufc not bound by a lease or other agreement for ft fixed
period may, at the end of any agricultural 

Surrender. . . . , ,
year, surrender hie bolding.

[Under the old law a raiyat holding otherwise than under a lease for a definite 
term could relinquish the land held or cultivated by him, if he gave notice of 
relinquishment at least three months before the expiry of the agricultural year,
If he failed to give such notice and the land was not let to any other person, he 
continued liable for the rent. The effect of the language used was such that the 
relinquishment was not valid or complete unless the notice had been given.
Under the new law, if no notice of surrender has been given, the surrender will 
nevertheless he complete, although the liability for loss of rent will remain see 
next clause. The section applies to a raiyat, i.e. any raiyat, an occnpancy-raivat 
or a nou-occupancy-raiyat, but not to an under-raiyat. Then a holding only may 
he surrendered—see definition in section 8. A tenure may not be relinquished 
or surrendered at the will of the. tenure-holder— see 20 W. E. 383 : I. L. 1!.
9 Calc. 671 : 12 G. L. R. 343.]

(2) But, notwithstanding the surrender, the raiyat shall be liable to 
indemnify the landlord against any loss of the rent o f the holding for 
the agricultural year next following the date o f the surrender, unless 
he gives to his landlord, at least three months before he surrenders, 
notice of bis intention to surrender.

(3) W hen a raiyat has surrendered Ill's holding, the Court shall in 
the following cases for the purposes of sub-section (2) presume, until 
the contrary is shown, that such notice was so given, namely : —

{a) if  the raiyat takes a new holding in the same village from the 
same landlord during the agricultural year next following

■
 (&) if the raiyat ceases, at least three months before the end of the

agricultural year at the end of which the surrender is made, . 
to reside in the village in which the surrendered holding is 
situate.

[The provisions of this sub-section are new.]

(4) The raiyat may, if  be thinks fit, cause the notice to be served 
through the Civil Court within the jurisdiction of which the holding or 
tiny portion o f it is situate.

(o) When a raiyat has surrendered his holding, the landlord may 
enter on the holding and either let it to another tenant or take it into 

cultivation himself.

N 3
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(6) When a holding is subject to an incumbrance secured by n regis
tered instrument, the surrender of the holding shall not bo valid unless 
it is made with the consent o f the landlord and the incumbrancer,

[The provision of this clause is new ]

(7) Save as provided in the last foregoing sub-section, nothing in 
tliis section shall affect any arrangement by which a raiyat and his 
landlord may arrange for a surrender of the whole or a part of the 

holding.
[See clause (c), sub-section (S), section 178,post.]

87. (1) I f  a raiyat voluntarily abandons his residence without; notice 
‘ to his landlord and without arranging fur 

Abandonment. payment of his rent as it falls due, and ceases

to cultivate his holding either by himself or by some other person, the 
landlord may, at any time after the expiration o f  the agricultural year 
in which the raiyat so abandons and ceases to cultivate, enter on the 
bolding, and let it to another tenant or take it into cultivation himself.

(2) Before a landlord enters under this section, he shall file a notice 
in the prescribed form in the Collector's office stating that he has 
treated the holding as abandoned and is about to enter on it accord
ingly ; and the Collector shall cause the notice to be published in such 
manner as the Local Government, by rule, directs.

(3) W hen a landlord enters under this section, the raiyat shall be 
entitled to institute a suit for recovery of possession of the land at any 
time not later thun the expiration*of two years, or, in the case of a 
iiOn-occupancy-raiyat, si?:; months, from the date o f the publication of 
the n otice; and thereupon the Court may, on being satisfied that the 
raiyat did not voluntarily abandon bis bolding, order recovery of pos
session on such terms, if any, with respect to compensation to persons 
injured nnd payment o f arrears of rent as to the Court may seem just.

( 4) W here the whole or part o f a  holding ha's been sub-let by a 
registered instrument, the landlord shall, before entering under this 
section on the holding, oiler the whole holding to the sub-lessee for the 
remainder o f  the term of the sub-lease at the rent paid by the raiyat 
who has ceased to cultivate the holding, and ori condition o f the sub
lessee paying up all arrears due from that raiyat. It the sub lessee 
refuses or neglects within a reasonable time to accept the offer, the 
landlord m ay”avoid the sub-lease and may enter on the holding and let 
it to another tenant or cultivate it himself as provided in sub-sections

(1) and ( 2).
[These provisions have been adopted, after much discussion, as the host means 

of destine with a question which often comes before the Courts—see 6 W. It. 07 ;
7 \v!ti. 168: 12 W. B. 304; 20 \V. R. t29 ; 24 W. B, 344: I. L, K, 4 Calc,
894 X.' L. K. 8 Calc. 012 : 10 C. L. R. 15, 500.]

-:.V \
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Sub-division o f  tenancy.

88. A  division o f a tenure or holding, or distribution of the rent

Division of tenancy not W able 1,1 a sp ect  thereof,shall not be bind-
binding on landlord with- ing on the landlord unless it is made with Ida
out his consent, consent in writing.

{This is a legislative enunciation of the common law of the country,]

Ejectment.

89, No tenant shall be ejected from bis

exm n fn  oTdnecree!ePt *“  te!5ure w  holdi"S exoeln  in execution o f it 
decree.

[This removes all doubt as to the applicability to non-occupancy-raiyata and 
under-raiyats of that which lias been clear law aa regards tenure-holders ami 
occupancy-raiyata—See note to section 49, ante.']

Measurements.

90 . ( 1) Subject to the provisions of this section and any contract, a 
landlord may, by himself, or by any person 

sartfiand!'18J‘gl,tt0 mea" authorized by him in this behalf, enter on 
and measure all land comprised in his estate 

or tenure, other than land exempt from the payment of revenue.

[This is a substantial reproduction of the old law, under which a landlord was 
entitled, unless restrained from so doing by express engagement with the occu
pants of the land, to make a general survey and mensuren- nt of the lands comprised 
in the whole or any part of any estate, tenure or holding, of the rents of which he 
was in receipt. The express grant of authority to eater on the laud is new—see 
W. It. Jan. July 1864, Act X. 105: 4 W. E. Act X. 16 ; 6 W. R. Act X. 10; 7 
W. B. 96, 415: 8 W. K. 149 . 9 W. K. 151, 331: 10 W. It. 361 : 11 W. R.
293, 445: 20 W. I?., 385 : 3 IT L. R. Appen. 27 : 10 B. L. If. 397: X. L. R. 7 
Calc. 684 : 9 C. L. If. 444.]

(2) A landlord shall not, without the consent o f  the tenant, or the 
written permission o f the Collector, be entitled to measure land more 
than once in ten years, except in tbe following cases (namely) ; —

(a) where the area of the tenure or holding is liable, by reason of 
alluvion or diluvion, to vary from year to year, and the rent 
payable depends on the area ;

(Zi) where the area under cultivation is liable to very from year to 
year and the rent payable depends on the urea under cu lti
vation ;

(<•) where the landlord is a purchaser otherwise than by voluntary 
transfer and not more than two years have elapsed since the 
date of his entry under the purchase.
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(3) T iie ten years shall be computed from the date of the last 
measurement, whether made before or after the commencement o f this 
Act,

[The provisions of this clause are new, ami their. object is to.prevent tenants 
being harassed ami worried by constant measurements made with a view to 
obtain additional rent,}

9 ). (1 )  Where a landlord desires to measure any land which he is

Power for Court to order entitled to measure under the lust foregoing
tenant to attend and point section, the Civil Court may, on the applion-
«nt boundaries. • r * i , r.....n 1 , ,tton ot the landlord, make an order requiring
the tenant to attend and point out the boundaries o f the land.

(2) I f  the tenant refuses or neglects to comply with the order, a 
map or other record of the boundaries and measurements o f tire land, 
prepared under the direction of the landlord at the time when the 
tenant was directed to attend, shall he presumed to be correct until the 

I contrary is shown.

[This alters the old law, under which if a tenant, after the issue of an order 
enjoining his attendance, neglected to attend and point out Ins hind, it va, not 
competent to him to mutest the correctness of the, measurement made, or any of the 
proceedings held in his absence. A disputable or rebuttable presumption is sub
stituted for a conclusive or absolute presumption.}

92. ( 1) Every measurement of land made by order o f  a Civil Court
Standard of measure- or of a Keren lie-officer, in any suit or pro- 

feeding between a landlord uml tenant, shall 
be made by the acre, unless the Court or Revenue-officer directs that it 
be made by any other specified standard.

(2) i f  the rights of the, parties are regulated by any lucid measure 
other than the acre, the acre shall be converted into the local m e a s u r e  

for t h e  purposes of the suit or proceeding.
(3 ) T he Local Government May, after local enquiry, make rules de

claring fur any local area tire standard or standards of measurement 
locally in use in that area, and every declaration so made "shall he pre
sumed to ha correct until the contrary is shown.

[The provisions of this section are new. ]

Managers.
93 When any dispute exists between co-owners of an estate or
Power to call upon co- tenure as to the management thereof, and 

owners to show cause why in consequence there has ensued, or is likely 
they should not appoint a . 
common manager. to ensue,

(a) inconvenience to the public, or 
ib) injury to private rights,

the District Judge may, on the application in case (a) of the Collec
tor, and in case (b)  o f any one having an interest in the estate or



tenure, direct a notice to be served on all the co-owners, calling on 
them to show cause why they should not appoint a common manager:

[The extension of lliese provisions to tenures is now. The old law, sections '2(5 
and 27, Reg. V of 1812 applied only to estates.]

Provided that a co-owner o f  an estate or tenure shall not be,entitled 
to apply under this section unless he is actually in possession of the 
interest he claims, and, if he is a co-owner of an estate, unless his name 
and the extent of his interest are registered under The Land Registra
tion Act, 1876.

[This proviso is new.]
94. I f  the co-owners fail to show cause as aforesaid within one

month after service of a notice under the last 
appoint* a H foregoing section, the District Judge may
cause is not shown. make an order directing them to appoint a
common manager, and a copy of the order shall be served on tiny 
co-owner who did not appear before it was made.

[The procedure provisions as to. (1) serving a notice 'to show cause, and 
(2) making an order directing the co-owners to appoint n common manager are 
new. Tinder the old law the District Judge proceeded to appoint a manager at once,]

95. I f  the co-owners do not, within such period, not being less than
„  , one month after the making of an order underPower to appoint man- . °

aacr if order is not the last foregoing section, as the District
obeyed. Judge may fix in this behalf, or, where the
order has been served ns directed by that section, within a like period 
after such service, appoint ft common manager and report the appoint
ment for the information of the District. Judge, the District Judge may, 
unless it is shown to his satisfaction that there is a prospect of a satis
factory arrangement being made within a reasonable time,—

(u) direct that the estate or tenure be managed by the Court of 
Wards in any case in which the Court of \\ ards consents to 
undertake tlie management thereof; or 

(6) in any case appoint a manager.
[Clause (a) is new. See, as to tlie Court of Wards, Act IX (B.C.) of 1879.]

96. The Local Government, may nominate a person for any local area
to manage all estates and tenures within that 

sod to local area for which it may be necessary to
der clause (i) of last sec- appoint a manager under clause (l ) o f the 
tl<ia' last foregoing section ; and, when any person
lias been so nominated, no other person shall be appointed manager 
under that clause by the District Judge, unless in the case o f  any 
estate the Judge thinks fit to appoint one of the co-owners themselves 
us manager.

[This provision is new.]

i l l  , § l
Managers fo r  Co-owners. 923



9 7 .  I i i  a n y  c a s e  in  w h i c h  t h e  C o u r t  o f  W a r d *  u n d e r t a k e s  u n d e r  s o c -

_ . __ , t io n  95 t h o  m a n a g e m e n t ,  o f  an e s t a t e  o r
I ho Court of Wants f  , . . . .

A or, 1879, applicable to tenure, so muon'Oi the provisions o f the Oonrt
raannuement by Court of o f W ards A ct, 1879, as relates to the manage

ment o f immoveable property shall apply to 
the management.

[This is also a new provision. The Court of Wards Act is IX (B.C.) of 1879.]

9S. ( 1) A manager appointed under Section 95 may, i f  tins District 
Judge thinks fit, be remunerated by a fixed

Pro visions applicable to . . - ,. , ,
manager. salary or percentage or the money collected

by him ns manager, or partly in one way and
p a r t l y  in  t h e  o t h e r ,  as t h e  D i s t r i c t  J u d g e  f r o m  t i m e  to  t i m e  d i r e c t s .

(2) He shall give such security for the proper discharge of his duties 
as the D istrict Judge directs.

(3) He shall, subject to the control of the District Judge, have, for 
the purposes of management, the same powers as the co-owners jointly 
might but for his appointment have exercised, and the co-owners 
shall not exercise any such power.

(4)  H e  s h a l l  d e a l  w i t h  a n d  d i s t r i b u t e  t b e  p r o f i t s  in  a c c o r d a n c e  w i t h  

t h e  o r d e r s  o f  t b e  D i s t r i c t  J u d g e .

( 5)  He shall keep regular accounts, and allow the co-owners or any 
of them to inspect and take copies of those accounts.

(6) He shall pass his accounts at such period and hi such form as 
the District Judge may direct.

( 7 )  H e  m a y  m a k e  a n y  a p p l i c a t i o n  w h i c h  t h e  p r o p r i e t o r s  c o u l d  m a k e  

u n d e r  s e c t i o n  1 0 3 .

( 8 )  H e  s h a l l  b e  r e m o v a b l e  b y  t h e  o r d e r  o f  t b e  D i s t r i c t  J u d g e ,  a n d  

n o t  o t h e r w i s e .

[The provisions oi this section are new and very necessary.]

99 . W hen an estate or tenure has been placed under the manage
ment o f the Court of W ards, o r a  manager 

a J K  to co-ow™ r T “ '  has been appointed for tbe same under s e c  
tion 95, the District Judge may at any time 

direct that the management o f  it be restored to tbe co-owners, i f  be 
is satisfied that the management will be conducted by them without 
inconvenience to the public or injury to private rights.

1 0 0 .  T h e  H i g h  C o u r t  m a y ,  f r o m  t i m e  t o  t i m e ,  m a k e  r u l e s  d e f i n i n g

the powers and duties of managers under tbe
Power to make rules. ..

foregoing sections.

[This section is new.},

i (  9  w L (ct
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C H A P T E R  X.

rtECORD-O P-RIQH TS AND SETTLEM EN T OF R E N TS.

[The provisions of this Chapter, sections 101 to 115 inclusive, are new. As to 
the Hecoril-of-Rights in Upper Imlia, see ante, p. 735.]

101. ( 1) T h e Local Government may, in tiny case with the previous
, sanction of the Governor-General in Council,

Power to order survey . , . . , ,
ami preparation of record- and may, if it thinks nt, without such sane-
of-righta. tion in any o f  the cases next hereinafter
mentioned, make an order directing that a survey be made, and it 
record-of-rightfi be prepared, in respect o f the lands in a local area by 
a Reve»ue-offic?r.

[With regard to a general Record-of-Rights otherwise than in the cares pro
vided for by sub-section (2), a pledge was given when the Bill was before the 
Legislative Council that die Lieutenant-Governor would apply the provisions of 
the new law only in some one selected district in Bahar and abide by Hie results 
of that experiment. It was stated that the Secretary of State had sanctioned this 
and nothing more, and that nothing more would he done without the further sanc
tion of the Secretary of State.—See Supplement to the Gazette o f India, May Oth,
1885, page 765.

As to the Bevenne-oflieer who will make the survey and prepare the Record-of- 
Bights, see the definition of Revenue-officer in section 3.]

(2) T h e cases ill which an order may be made under this section 
without the previous sanction of the Governor-General in Council are 
the following (namely) ; —

(«) where the landlord or a large proportion of the landlords or c f  
the tenants applies for such an order and deposits, or gives 
Security for, such amount, for the payment of expenses, as 
the Local Government directs ;

(b) where the preparation of such a record is calculated to settle
or avert a serious dispute existing or likely to arise between 
the tenants and their landlords generally ;

[This clause in part takes the place of the time-expired “  Agrarian Disputes 
Act,”  VI (B.G.) of 1876. And see section 112, poet ]

(c) where the local area is comprised in an estate or tenure which
belongs to or is managed by the Government or the Court 
o f W ard s; mid

(d) where a settlement o f revenue is being made in respect o f the
local area.

[In the case provided for by clause (d) there must always be a settlement of 
rent. St e section 104, sub-section (2 ). In the cases provided for hy clauses fre),
(A) and (e) there may be an ascertainment of existing facts without a settlement 
of rent, ]



(3) A  notification in the official Gazette o f an order under this 
section shall be conclusive evidence that '.he order bus been July 
made.

[ T h e  e ffe c t  fcf th e  o rd e r  is  to  su s p e n d  th e  ju r is d ic t io n  o f th e  C iv i l  C o u r ts  in 

c e r ta in  c a s e s  b e tw e e n  la n d lo r d  a n d  te n a n t. S e e  s e c t io n  i l l ,  jn o st.]

102. W here an order is made under the last foregoing section, the

P a r t i c u l a r s  to  b e  r e -  * a r t i o u 1,ftrB  t 0  b e  r e c o l ' t l e d  s i , a l 1  b e  s P e i : ! f i e d  5,1 
c o r d e d .  t h e  o r d e r ,  a n d  m a y  i n c l u d e ,  e i t h e r  w i t h o u t

or in addition to other particulars, some or 
all o f the following, namely : —

(а) the name of each ten an t;
(б) the class to which he belongs, that is to gay, whelher he is a

tenure-holder, raiyat holding at fixed rates, occupancy- 
itu’yat, non-oceunancy-raiyat. or undar-raiyat, and, i f  he is 
a tenure-holder, whether he is n permanent tenure-holder 
or not, and whether his rent is liable to enhancement d u r
ing the continuance Of his tenure;

(e) the situation, quantity and boundaries o f  the land held by 
him ;

( d) the name o f his landlord ;
(e) the rent payable ;

(/ )  the mode in which that rent has been fixed, whether by con
tract, by order o f a Court, or otherwise ;

(g) if the rent is a gradually increasing rent, the time at which,
and the steps by which, it increases ;

(h )  the special conditions and incidents, i f  any, o f the tenancy.

103. Oil the application o f a proprietor or tenure-holder, and on his

Power for Bevenue- dePosit'" S  or giving security for the required 
officer to record purlieu- amount for expenses, a Revenue-officer may,
la in  on  a p p lic a t io n  of p r o -  s u b j e c t  t o  a n d  i n  a c c o r d a n c e  w i t h  r u l e s
p n e t o r  o r  te n u r e -h o ld e r .

modem this behalf by the Local Government, 
ascertain and record the particulars specified in the last foregoing section 
with respect to the estate or tenure or any part thereof.

[ U n d e r  s e c t io n  101a , ( t )  survey a n d  (2)  record-of-rights a r e  to  tie p re p a re d  fo r  

a h e a l  area in  w h ic h  th e r e  m a y  h e  m a n y  la n d lo r d s ;  a n d  in  o r d e r  to  th o se  m o re  

e x te n d e d  p ro c e e d in g s  a n  o rd e r  o f  G o v e r n m e n t  is  n e c e s s a r y ,.  T h e  p ro c e e d in g s  u n d e r  

t h e  p r e s e n t s e c t io n  a r e  l im it e d  to  a  s in g le  e s ta te  o r  te n u r e  ; th e y  a r e  u n d e r ta k e n  

u p o n  th e  a p p lic a tio n  o f  th e  p ro p r ie to r  o r te n u r e -h o ld e r , a n d  n s u r v e y  is n o t  a  

n e c e s s a r y  p a rt o f  th e m . T h e  p ro v is io n s  o f  th is  s e c tio n  w i l l  b e  e s p e c ia lly  u s e fu l to  

p u rc h a s e r s  at. p u b lic  s a le s , w h o , in  c o n s e q u e n c o  o f th e  o p p o s it io n  o ffe re d  b y  th e  

r a iy a t s  g e n e r a lly  a c t in g  in  c o n c e r t  w ith  th e  o ld  p r o p r ie to r s , e x p e r ie n c e  g r e a t  d i f f i 

c u l t y  in  o b ta in in g  t l ia t  in fo r m a t io n  w h ic h  a  U e v e m ie -o ff ic e r  is  h e re  e m p o w e r e d  

t o  a s c e r ta in  an d  re c o r d .]

| ( g v l  ; IfiT
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104. ( 1) When, in any proceeding under this chapter, it, does not
appear that the tenant is holding land in

P r o c e d u r e  as to  r e c o r d -  excegg 0f  or less than tlmt for which be is 
m g  or s e t t l in g  r e n ts .  v  '

paying rent, and neither the landlord nor the
tenant applies for a settlement of rent, the officer shall record the rent
payable by the tenaut, and the land in respect of which the rent is

payable.
( 2) W hen it appears that a tenant is holding land in excess of, or 

less than, that for which he is paying rent, or either the landlord or the 
tenant applies for a settlement of rent, or in any case under section 
101, tub-section (2), clans, (d), the officer shall settle a. fair ami 
equitable rent in respect o f the land held by the tenant.

(ff) In settling rents under this section, the officer shall piesume, 
nn til the contrary is proved, that the existing rent is fair and equitable, 
and shall have regard to the rules laid down in this A ct for the guidance 
of the Civil Court in increasing or reducing rents, as the case may be.

[ T h i s  p re s u m p tio n  is  s im ila r  to  th a t  in  s e c t io n  27, ante. U n d e r  th e  p r o v is io n s  

o f th is  sB etio n , r e n t  m a y  h a v e  to  b e reduced in  o r d e r  to  m a k e  i t  fa i r  a n d  e q u it 

a b le , b u t  i t  c a n  b e  r e d u c e d  o n  th o s e  g ro u n d 's  o n ly  w h ic h  th e  A c t  p r o v id e s .]

105. ( 1) When the Revenue-officer has completed a record made
under this chapter, he shall cause a draft

Publication of record. thereof to be locally published in the pre

scribed manner and for the prescribed period, and shall receive and 
consider any objection which may be made to any entry therein during 

the period o f publication.
(2) A fter the expiration o f this period the Revenue-officer shall 

finally frame the record, and shall cause it to be locally published in 
the prescribed manner, and the publication shall be conclusive evidence 
that the record has been duly made under this chapter.

106. I f  at any time before the final publication of the record
, , under the last foregoing section a dispute

P r o c e d u r e  m c a s e  o f . , ,  v
dispute as to entries in arises as to the correctness of any entry (not
record. being an entry of a rent settled under this
chapter), or as to the propriety of any omission, which the Revenue- 
officer proposes to make or has made therein or therefrom, the 
Revenue-officer shall hear and decide the dispute,

[An appeal lies from the Revenue-officer to the S p ecia l Judge appointed under 
section 108.]

107. In  all proceedings for the settlement o f rents under this chap
ter, and in all proceedings under the ln stfore-

Procednre to be adopted going section, the Revenue-officer shall, subject 
by Kevenue-o uxi. t{) ru|€g ,niuj e by the Local Government tinder

this A ct, adopt the procedure laid down in the Code of Civil Procedure



f.,r the trial o f suits, and his decision in every such proceeding shall 
have (lie force of' a decree.

108. ( 1) T he Local Government shall appoint one or more 
persons to be a Special Judge or Special

Appeals from decisions Judges for the purpose of hearing appeals 
from tiie decisions ot Revenue-officers under 
this chapter.

[W h e n  a c tio n  is  ta k e n  u n d e r  s e c t io n  101, th e  S p e c ia l  J u d g e  m a y  h a v e  a  la r g e  

a m o u n t o f w o r k ;  b u t  i f  th e r e  b e  o n ly  a  case, or tw o  u n d e r  s e c t io n  103, t h e y  

could b e  d is p o s e d  o f b y  th e  D is tr ic t  J u d g e , G an  h e  h e  a p p o in te d  S p e c ia l  J u d g e  

u n d e r  th is  s e c t io n , w h ile  r e t a in in g  h is  o ffice  o f D istr ic t , a n d  S e s s io n s  J u d g e ? ]

(2) An appeal shall lie to the Special Judge from the decision o f a 
Revenue-officer under this chapter, and the provisions of the Code of 
Civil Procedure relating to appeals shall, as nearly as may be, apply 

to all such appeals.
(3) Subject to the provisions of Chapter X L I I  o f the Code of 

Civil Procedure, an appeal shall lie to the High Court from the deci
sion of a Special Judge in any case under section 106 as if  he were a 
Court subordinate to the H igh Court within the m eaning of the first 
section of that chapter:

Provided that, if in a second appeal the H igh Court alters the 
decision o f  the Special Judge in respect o f any o f  the particulars with 
reference to which the rent o f any tenure or holding has been settled, 
the Court may settle a new rent for the tenure or holding, but in so doing 
shall be guided by the rents of the other tenures or holdings of the 
same class comprised in the same record as ascertained or settled under 

section 104.
_  ,, , , „ . . 109. (1) Every record made under this
U n d is p u te d  e n tr ie s  m  '  , ,  . , . ,

record to be presumptive chapter shall distinguish between the dis*
evidence. puted and the undisputed entries therein.

( 2)  Every undisputed entry in the record shall be presumed to be 
correct until the contrary is proved.

[ S e e  I . L .  l i .  5 C a lc .  744.]

110. W hen any rent is settled under this chapter, the settlem ent
. , . , shall take effect from the beginning o f theTune at which settle- » 8

ment of rent is to take agricultural year next after the final publi-
cation of the record.

S t a y  of proceedings in i l l .  W hen an order lias been made under 
Civil Court during pre
paration of record. section 101,— •

(«) a Civil Court shall not, until the final publication of the record, 
entertain a suit or application for the alteration of the rent 
or the determination o f the status of any tenant in the area 
to which the order applies ; and

1 ■, \ ■ . ■" i 1 , '!«
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Special Settlements. g2Q

(hi) t h e  H i g h  C o u r t  m a y ,  i f  i t  t h i n k s  f i t ,  t r a n s f e r  t o  t h e  R e v e n u e *  

o f f i c e r  a n y  p r o c e e d i n g s  p e n d i n g  in  a  C i v i l  C o u r t  f o r  t h e  

a l t e r a t i o n  o f  a n y  s u c h  r e n t  o r  f o r  t h o  d e t e r m i n a t i o n  o f  a n y  

o f  t h e  m a t t e r s  s p e c i f i e d  o r  r e f e r r e d  t o  in  s e c t i o n  10*2. .

1 1 2 .  ( 1 )  T h e  L o c a l  G o v e r n m e n t ,  w i t h  t h e  p r e v i o u s  s a n c t i o n  o f  t h e

, ,  . . G o v e r n o r  G e n e r a l  in  C o u n c i l ,  t n a y ,  o n  b e i n g

special sett lenient in spe-  s a t is f ie d  t h a t  t h e  e x e r c i s e  of" t h e  p o w e r s  h e r e *  

<ual cases. i n a f t e r  m e n t i o n e d  is n e c e s s a r y  in  t h e  i n t e r e s t s

o f  p u b l i c  o r d e r  o r  o f  t h e  l o c a l  w e l f a r e ,  i n v e s t  a  R e v e n u e - o f f i c e r  a c t i n g  

u n d e r  t h i s  c h a p t e r  w i t h  t h e  f o l l o w i n g  p o w e r s  o r  e i t h e r  o f  t h e m ,  

n a m e l y  : —

(a) p o w e r  t o  s e t t l e  a l l  r e n t s  ;

(ft) p o w e r ,  w h e n  s e t t l i n g  r e n t s ,  t o  r e d u c e  r e n t s  i f  in  t h e  o p i n i o n  o f  

t h e  o f f i c e r  t h e  m a i n t e n a n c e  o f  e x i s t i n g  r e n t s  w o u l d  on  a n y  

g r o u n d ,  w h e t h e r  s p e c i f i e d  i n  t h i s  A c t  o r  n o t ,  h e  u n f a i r  o r  

i n e q u i t a b l e .

( 2 )  T h e  p o w e r s  g i v e n  u n d e r  t h i s  s e c t i o n  m a y  h e  m a d e  e x e r c i s e a b l e  

w i t h i n  a  s p e c i f i e d  a r e a  e i t h e r  g e n e r a l l y  o r  w i t h  r e f e r e n c e  t o  s p e c i f i e d  

e a s e s  o r  c l a s s e s  o f  c a s e s .

( 3 )  W h e n  t h e  L o c a l  G o v e r n m e n t  t a k e s  a n y  a c t i o n  u n d e r  t h i s  s e c t i o n ,  

t h e  s e t t l e m e n t - r e c o r d  p r e p a r e d  b y  t h e  R e v e n u e - o f f i c e r  s h a l l  n o t  t a k e  

e f f e c t  u n t i l  i t  h a s  b e e n  f i n a l l y  c o n f i r m e d  b y  t h e  G o v e r n o r  G e n e r a l  itt 

C o u n c i l .

[The provisions of the time-expired “ Agrarian Disputes Act,” VI (B.C.) 
of 1876, were intended to meet a similar emergency. Tho Revenue-officer, in 
that behalf specially empowered, may reduce rents on any ground, whether speci

fied in the Act or not. There is no appeal to the Civil Courts from the orders of 
a Revenue-officer made in the exercise of the special jurisdiction conferred by 
this section, and on this account it was strongly urged, and with success, that 
there should be a possible u-sort to tho Governor-General in Council before the 
proceedings of the Revenue-officer became absolutely final—See Supplement to the 
Gazette of India.May 9th, 1885, pages 766-767.]

1 1 3 .  W h e n  t h e  r e n t  o f  a t e n u r e  o r  h o l d i n g  is  s e t t l e d  u n d e r  t h i s

Perio d  for w h ic h  rents c h n P t e r ' slm11 l , o t - e x c e p t  o n  t h e  g r o u n d  
ns sett led  are to re m ain  o f  a  l a n d l o r d ’ s i m p r o v e m e n t  o r  o f  a  s u b s e -  

nnaHercd. q u e n t  a l t e r a t i o n  in t h e  a r e a  o f  t h e  t e n u r e  o r

h o l d i n g ,  b e  e n h a n c e d ,  i n  t h e  c a s e  o f  a  t e n u r e  o r  a n  o c c u p a n c y  h o l d 

i n g  f o r  f i f t e e n  y e a r s ,  a n d ,  in t h e  c a s e  o f  a  n o n - o c c u p a n c y  h o l d i n g ,  

i f  t h e  r e n t  is  s e t t l e d  in a n y  c a s e  u n d e r  s e c t i o n  1 1 2  o r  o n  t h e  a p p l i c a t i o n  

o f  t h e  l a n d l o r d  u n d e r  s e c t i o n  1 0 4 ,  f o r  f i v e  y e a r s .  T h e  p e r i o d s  o f  f i f t e e n  

a n d  f iv e  y e a r s  s h a l l  b e  c o u n t e d  f r o m  t h e  d a t e  o f  t h e  f in a l  p u b l i c a t i o n  o f  

t h e  r e c o r d .



114. Where an order is made under this chapter in any case except
under section 101, sub-section (2), clause (d),

Expenses of proceed- tjie expenses incurred by the Government 
mgs under chapter. 1 J

iu carrying oitt the provisions of tins chapter
in any local area, or such part of those expenses as the Local 
Government may direct, shall be defrayed by the landlords and 'tenants 
of land in that local area, in such proportions as the Local Govern
ment, having regard to all the circumstances of each ease, may deter
mine; and the proportion of those expenses so to be defrayed by any 
person shall be recoverable by the Government from him as if it were 
an arrenr of revenue due by him.

[The excepted ease is where a settlement of the revenue is being made.]

115. W hen the particulars mentioned in section 102, clause (h).

Presumption as to fixity llave been recorded under this chapter in 
of rent not. to apply where respect of any tenancy', the presumption
record lias been prepared. under section 50 shall not thereafter apply to

that tenancy.
[T h a t  i s ,  th e  p resu m p tio n  o f f ix i ty  of ren t fro m  p roo f o f p a y m e n t  o f tlie 

sam e r e n t  o r  r a te  o f rent fo r  t w e n t y  y e a rs ,]

C H A P T E R  X I .

E rcobd of P bopbibtobs ' P r iv a t e  L ands.

116. Nothing in Chapter ,V shall confer a right of occupancy in,
and nothing in Chapter *VI shall apply to, 

lamb™”  aS t0 k,,6'“4r a proprietor’s private lands known in Bengal 
ns kbamar, nij or nij-jot, and in Bebar us 

zirat, nij, sir or kamat, where any such land is held under a lease for a 
term of years or under a louse from year to year.

[Chapter V relates to occu/cncy-vub/ats. Chapter VI relates to non-occupancy- 
rniyuts. As to khdmdr lands, see ante, page 466, The khiimar lands of Bengal 
and Bahar may be compared to the demesne lands of a Manor—See ante, page 45, 
note, and page 101.]

117. Tlie>Local Government may, from time to time, make an

Power for Governments order directing a Revenue-officer to make a
order survey and record of survey and record of all the lands in a sped- 
proprietor s private lands. fjgj} ]0(,„l 8tea which area proprietor's private 

lands within the meaning o f  the last foregoing section.
1) 8. In the case of any land alleged to be a proprietor’s private

Power for Eevenue- blr>(h on the application of the proprietor or 
officer to record private o f any tenant of the land, and on his depo- 

proprietor or tenant. sltl,,S ,he required amount for expenses, a
Revenue-officer may, subject to and in

i ? ® ) ) :  (fiT
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accordance with rules made in this behalf hy the Local Government, 
ascertain and record whether the land is or is not a proprietor’s 
private land.

119. When a Revenue-officer proceeds under either of the two last 
foregoing sections, the provisions of sec-

I’roccilure for recording tiems 105 to 109, both inclusive, shall 
private land. ’ ’

apply.

[Section 105 relates to die publication of the record: section 106 empowers 
the Revenue-officer to decide disputes as to the entries in the record ; section 107 
makes the Code of Civil Procedure applicable to his proceedings and gives the 
force of a decree to Ilia decision i section 108 allows an appeal to a Special 
Judge with a further appeal to the High Court: and section 109 makes undis
puted entries presumptive evidence.]

Bides for determination 320. ( 1 )  The R e v e n u e - o f f i c e r  shall re-
of proprietor’s private ' . . .  . . , ,
!ium corn as a proprietor s private land —

(«) hind which is proved to have been cultivated as kham&r, zirat, 
sir, nij, liij-jut or kumat by the proprietor himself with bis 
own stock or by liis own servants or by hired labour for 
twelve continuous years immediately before the passing o f 
this A c t, and

(/>) cultivated land which is recognised by village usage as proprie
tor’s khkmar, zirat, sir, nij, nij-jot or kamat.

(2) In determ ining whether any other land ought to be recorded 
as a proprietor’s private land, the officer shall have regard to local 
custom, and to the question whether the land was before the second 
day of March, 1883, specifically let as proprietor's private land, and to 
any other evidence that may be produced ; but, shall presume that land 
is not a proprietor’s private land until the contrary is shown.

[See note, to section 21, ante.]

(3) I f  any question arises in a Civil Court as to whether land is or 
is not a proprietor’s private laud, the Court shall have regard to the 
rule laid down in this section for the guidance of Revenue-officers.

C H  A P T E R  X U .

D i s t r a i n t .

[In this Chapter, rent (see the definition in section 3, ante) includes money 
recoverable under any enactment for the time being in force as if it was rent.]

121. Where an arrear of rent is due to the landlord of a raiyat or

Cases ill which an ap- u^er-raiyat, and has not been due for more 
plication for distraint may than a year, and no security lias been aocept- 
be made, ed therefor by the landlord, the landlord

:( W  % L
KhAmdr Laud—-Distraint. 931
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may, in addition to any other remedy to w hich lie is entitled by law, 
j resent an application to the. Civil Court requesting the Court to 
recover tha arrear by distraining, while in the possession o f the culti
vator,—

(a) any crops or other products of the earth standing or ungathered 
on the holding ;

(J) any crops or other products o f the earth which have been grown 
on the holding and have been reaped or gathered and are 
deposited on the holding, or on a threshing-floor or place for 
treading out grain , or the like, whether in the fields or 
within a hom estead:

fThe great difference between the old law of Distraint ami flint contained in 
tile present Act is, that under the oid law the landlord was allowed to distrain 
upon his own authority, though, having made the distraint, he was bound to 
give notice to the Court, which regulated further proceedings including the sale 
of the distrained property; while under the new law the landlord must, in the 
first instance, apply to the Court, which conducts all the proceedings including 
the act of distraint. To this general rule of procedure, there may, however, lie 
an exception in the special class of cases provided for by section 181, post. The 
abuse by some landlords of the power of distraint was the cause of the change, 
in the law, The facility of proceeding by “ application'' instead of by ‘ -suit” 
diminishes the expense of legal proceedings to landlords, the court-fee on the 
former being less tliau on the latter.]

Provided that an application shall not he made under this section—
( 1)  by a  proprietor or malinger as defined under the L au d  Regis

tration Act, 1876 , or n m ortgagee o f such a proprietor or 
manager, unless his mime and the extent of his interest in 
the land in resp ect o f which th e  arrear is due have been 
registered under the provisions o f  that A c t;  or 

[This provision is new.]

(2) for the recovery o f  any sum in excess o f the rent payable for
t h e  h o l d i n g  in  t h e  p r e c e d i n g  a g r i c u l t u r a l y e a r ,  u n l e s s  t h a t  

s u m  is p a y a b l e  u n d e r  a w r i t t e n  c o n t r a c t  o r  in  c o n s e q u e n c e  

o f  a  p r o c e e d i n g  u n d e r  t h is  A c t  o r  a n  e n a c t m e n t  h e r e b y  

r e p e a l e d ; o r

(3)  in respect of the produce of any part of the bolding which the
tenant has su b -le t w ith the w ritten consent of' the landlord.

[This provision is new.]

Form of application, ,  1 22\ (1> E ver*  aPPi!oation Under the last
foregoing section shall specify—

(a)  t h e  h o l d i n g  in  r e s p e c t  o f  W hich  t h e  a r r e a r  is c l a i m e d ,  a n d  th e

b o u n d a r i e s  t h e r e o f ,  or s u c h  o t h e r  p a r t i c u l a r s  a s  m a y  su f f ic e  

f o r  it s  i d e n t i f i c a t i o n  ;

(b)  t h e  n a m e  of t h e  t e n a n t ;

I? ..
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(c) the period in respect of which the arrear ia claimed ;
(rf) the amount of the arrear, with the interest, i f  any, claimeci 

thereon, and, when an amount in excess o f the rent payable 
by the tenant in the last preceding agricultural year is 
claimed, the contract, or proceeding, as the case may be, 
under which that amount is payable ;

(e) the nature ami approximate value of the produce to be 
distrained ;

( / )  the place where it is to be found, or sucli other particulars ns 
may suffice for its identification; and 

(g) if it is standing or ungathered, the time at which it is likely to 
be cut or gathered.

(2) The application shall be signed and verified in the manner 
prescribed by the Code of Civil Procedure for the signing and verifica
tion of plaints.

123. (I) T h e  applicant shall, at the time of filing an application
under the foregoing sections, file in Court

Procedure on receipt' of such documentary evidence ( i f  any) as he 
application. may consider necessary for the purposes o f

the application.

(2) The Court may, if it thinks fit, examine the applicant, and shall, 
with as little delay as possible, admit the application or reject it, or 
permit the applicant to furnish additional evidence in Support of it.

(3) Where a Court cannot forthwith admit or reject an application 
under sub-section (2), it may, i f  it thinks fit, make au order prohibit
ing the removal o f the produce specified in the application pending 
the execution o f an order for distraining the same or the rejection o f 
the application.

(4) When an order for distraining any produce is made under this 
section at a considerable time before the produce is lik e ly  to be cut or 
gathered, the Court may suspend the execution o f tin; order for such 
time as it thinks fit, and may, if it thinks fit, make a further order 
prohibiting the removal of the produce pending the execution o f the 
order for distraint.

124. If an application is admitted under the last foregoing section,
the Court shall depute an officer to distrain

Execution of order for ^  pr0(luce specified therein, or such portion 
distraint. „ , ,

of that produce as it thinks fit; and the
officer shall proceed to the place where the produce is, and distrain
the produce by taking charge o f it himself or placing some other
person in charge o f it in his behalf, and publishing a notification o f
the distraint iu accordance with rules to that efieot to be made by the
H igh C ourt;
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: - -  ' Provided (lint produce which from its nature does not admit of being 
stored shall not be distrained under this section at any time less than 
twenty days before the time, when it, would be fit for reaping or 
gathering.

12.5. (1 )  The distraining officer shall, a t  the time o f making the
distraint, serve on the defaulter a written

•Service of demand and demand for the arrear due, and ’ the costs
account. ,

incurred in making the distraint, with an 
account exhibiting the grounds on which the distraint is made.

(2) W here the distraining officer has reason to believe that a person 
other than the defaulter is the owner of the property distrained, lie 
shall serve copies of the demand and account on that person likewise.

(3) T h e  demand and account shall, if  practicable, he served 
personally ; but if a person on whom they are to be served absconds 
or conceals himself, or cannot otherwise be found, the officer shall affix 
copies o f the demand and account on a conspicuous part o f the outside 
of the house in which he usually resides.

126. ( 1) A distraint under this chapter shall not prevent any
"• Right to reap, <fcc., pro- person from reaping, gathering or storing
duct-. any produce, or doing any other act neces
sary for its due preservation.

(•;>) i  f  the person entitled to do so fails to do so at the proper time, 
the distraining officer shall cause any standing crops or ungathered 
products distrained to be reaped or gathered when ripe, and stored in 
such granaries or other places as are commonly used for the purpose, 
or in some other convenient place in the neighbourhood, or shall 
do whatever else may be necessary for the due preservation of the 
same.

(3) In  either case the distrained property shall renin in in the 
charge of the distraining officer, or of sonic other person appointed by 
him in this behalf.

127. ( 1) Unless the demand, with all costs of the distraint, be

Sale proclamation to be ^m ediately satisfied, the distraining officer
issued unless demand is shall issue a proclamation specifying the 
satisfied. particulars o f  the property distrained and
the demand for which it is distraint, and notifying that be will, at a 
place and on a day specified, not being less tlmn three or more than 
seven days after the time of making the distraint, sell the distrained 
property by public auction :

Provided that when the crops or products distrained from their 
naiure admit of being stored but have not yet been stored, the day of 
the sale shall he so fixed as to admit o f their being made ready for 
storing before its arrival.



G t
\vA g / v  .S',rA of Distrained Property. 93 S n l  i •

"  (2) The proclamation shall be stuck up on a conspicuous place in
the village in -which the land is situate for which the arrears o f rent 

are claimed.
1-2S. T he sale shall be held at the place where the distrained 

property is, or at the nearest place of public 
Place of sale. resort if the distraining officer is of opinion

that it' is likely to sell there to better advantage.
129. (1) Crops or products which from their nature admit of 
When produce may be being stored shall not be sold before they are

sold standing. reaped or gathered and are ready tor storing.
(2) Crops or products which from their nature do not admit ot 

being stored may be sold before they are reaped or gathered, and the 
purchaser shall be entitled to enter on the land by himself, or .by any 
person appointed by him in this behalf and do all that is necessary 
for the purpose of tending and reaping or gathering them.

130. The property shall be sold by public uuction in one or more
lots as the officer holding the sale may think 

Manner of sale. advisable; and if the demand, with the

costs of distraint and sale, is satisfied by the sale of a portion o f  the 
property, the distraint shall be immediately withdrawn with respect to 

the remainder.
131. If, on the property being put up for sale, a, fair price (in the

estimation of the officer holding the sale) is 
Postponement of sale. no(. ofiered ful, itj Rnd i f  ,j,e 0Wner o f the

property, or a person authorized to act in his behalf, applies to have 
the sale postponed till the next day, or (if a m arket is held at the 
place of sale) the next market day, the sale shall be postponed until 
that day, and shall be then completed, whatever price may be offered 

for the property.
132. The price o f every lot shall be paid at the time of sale, or as 
Payment of purchase- soon thereafter as the officer holding the

money. sale directs, and in default o f such paym ent
the property shall be put up again and sold.

133. W hen the purchase-money has been paid in full, the officer 
Certificate to be given holding the sale shall give the purchaser a

to purchaser. certificate describing the property purchased

by him and the price paid.
134. ( 1) From  the proceeds o f every sale o f distrained property 
Proceeds of sale how to under this chapter, the officer holding the

he applied. sale shall pay the costs of the distraint and
sale, calculated on a scale of charges prescribed by rutes to be made, 
from time to time, by the Local Government in this behalf.

(2) 'the remainder shall be applied to the discharge of the arrear
o  3
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for which the distress was mndo, with interest thereon up to the titty
o f sale; and the surplus ( i f  any) shall be paid to the person whose
property 1ms been soid.

135. Officers holding sales of property under this Act., and all
Cl I lain persons may not persons employed by, or subordinate to, such 

purchase. officers, are prohibited from pnrcbnsitijr,
either directly or indirectly, any property sold by such officers.

[The penalty for violating this prohibition is contained iu section 185 of the 
Indian I'enal Code.]

13G. ( 1) I f  at any time after a distraint has been made under this
Procedure wlrrcdcnwnd chapter, and before the sale of the distrained 

is paid before the sale. property, the defaulter, or the owner of the
distrained property where he is not the defaulter, deposits in the
Court issuing the order o f distraint, or in the 1.... .. o f tl -■  distraining
officer, the amount specified in the demand served under section 12.5. 
with all costs which may have been incurred after the set vice of the 
demand, the Court or officer, as the case may be, shall grant a receipt 
for the same and the distraint shall forthwith be withdrawn.

(•2) When the distraining officer receives the deposit, he shall forth
with pay it into the Court.

( 3) A receipt granted under this section to an owner of distrained 
property not being the defaulter shall afiord a full protection to him 
against any subsequent claim for the arrears of rent on account of 
which the distraint was made.

[This is a new provision.]

(4 ) After the expiration of one month from the date o f  a deposit 
being made under this section, the Court shall pay therefrom to the 
applicant for distraint the amount due to  him, unless in the meanwhile 
the owner of the property distrained lias instituted a suit against the 
applicant contesting the legality of the distraint and claiming compen
sation in respect o f the same.

(5 ) A landlord shall not be deemed to have consented to bis 
tenant's sub-letting the holding or nny part thereof merely by reason 
of bis having received an amount deposited under this section by an 
inferior tenant.

[This is a new and necessary provision. ]

137. (1) When an inferior tenant, on his property being lawfully
Amount paid by under- distrained under this chapter for the default 

tenant for his lessor may o f a superior tenant, makes any payment 
be deducted from rent. u n d e r‘ lie last foregoing section, he shall be 
entitled to deduct the amount of that payment from any rent payable 

m  by him to bis immediate-landlord, and that landlord, if  he is not the

‘T'AA ' I.'1 ■ I. , ' . , ■■ ... . . .  • '' . . . .... 1 ■. :v , ■’ , ■ ], • ' ■ lif'i;;' :iv
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d e f a u l t e r ,  s h a l l  i n  l ik e  m a n n e r  b e  e n t i t l e d  t o  d e d u c t  t h e  a m o u n t  so 

d e d u c t e d  f r o m  a n y  r e n t  p a y a b l e  b y  h i m  to  h is  i m m e d i a t e  l a n d l o r d ,  

a n d  so  o n  u n t i l  t h e  d e f a u l t e r  is r e a c h e d .

( 2 )  N o t h i n g  in  th is  s e c t i o n  s h a l l  a f f e c t  t h e  r i g h t  o f  ai l i n f e r i o r  

t e n a n t  m a k i n g  a  p a y m e n t  u n d e r  t h e  la s t  f o r e g o i n g  s e c t i o n  t o  i n s t i t u t e  

a  s u i t  f o r  t h e  r e c o v e r y  fr o n t  t h e  d e f a u l t e r  o f  a n y  p o r t i o n  o f  t h e  

a m o u n t  p a i d  w h i c h  h e  h a s  n o t  d e d u c t e d  u n d e r  th is  s e c t i o n .

[The provisions of this section are new.]

13 8.  W h e n  l a n d  is s u b - l e t ,  a n d  a n y  c o n f l i c t  a r i s e s  u n d e r  t h i s

Conflict between r h U s  c h a p t e r  b e t w e e n  t h e  r i g h t s  o f  a s u p e r i o r  a n d
of superior and inferior o f  a n  i n f e r i o r  l a n d l o r d  w h o  d i s t r a i n  th e  

landlords. s a m e  p r o p e r t y ,  t h e  r i g h t  o f  t h e  s u p e r i o r

la n d l o r d  s h a l l  p r e v a i l

[ ‘These provisions are also new ]

1 3 9 .  W h e n  a n y  c o n f l i c t  a r i s e s  b e t w e e n  a n  o r d e r  f o r  d i s t r a i n t  i s s u e d

Distraint of  property UIK le r  t h is  .c U a P ‘ e r  ftnd * »  or(3er issmed b ?  *  
which is under attach- C i v i l  C o u r t  f o r  t h e  a t t a c h m e n t  o r  s a l e  o f  t h e

m c m ’ p r o p e r t y  w h i c h  is  t h e  s u b j e c t  o f  t h e  d i s 

t r a in t ,  t h e  o r d e r  f o r  d i s t r a i n t  s h a l l  p r e v a i l  ; b u t ,  if  t h e  p r o p e r t y  is  s o ld  

u n d e r  t h a t  o r d e r ,  t h e  s u r p l u s  p r o c e e d s  o f  t h e  s a l e  sh a l l  n o t  b e  p a id  

u n d e r  s e c t i o n  1 3 4  to  t h e  o w n e r  o f  t i le  p r o p e r t y  w i t h o u t  t h e  s a n c t i o n  

o f  t h e  C o u r t  b y  w h i c h  t h e  o r d e r  o f  a t t a c h m e n t  or  s a l e  w its  i s s u e d .

[These provisions also are new.]

140. N o  a p p e a l  s h a l l  Jio f r o m  a n y  o r d e r  p a s s e d  b y  a  C i v i l  C o u r t

, , u n d e r  t h i s  c h a p t e r  ; b u t  a n y  p e r s o n  w h o s eSuit for eomiiensa- : '
turn for w ro n g fu l  <iia- p r o p e r t y  is d i s t r a i n e d  o n  a n  a p p l i c a t i o n  m a d e  

trail,tl u n d e r  s e c t i o n  1 2 1  i n  a n y  c a s e  in  w h i c h  s u c h

an a p p l i c a t i o n  is n o t  p e r m i t t e d  b y  t h a t  s e c t i o n  m a y  i n s t i t u t e  a s u i t  

a g a i n s t  t h e  a p p l i c a n t  f o r  t h e  r e c o v e r y  o f  c o m p e n s a t i o n ,

1 4 1 .  ( 1 )  W h e n  th e  L o c a l  G o v e r n m e n t  is o f  o p i n i o n  t h a t  in  a n y  l o c a l

Power for Local Gov- area or in any class o f cases it would, by reason
eminent to a uth oriz e  dis- o f  t h e  c h a r a c t e r  o f  t h e  c u l t i v a t i o n  o r  t h e  h a b i t s  
traint in certa in  cases. 0f  t ]i0 c u l t i v a t o r s ,  b e  i m p r a c t i c a b l e  f o r  a  l a n d 

lord  t o  r e a l i z e  b i s  r e n t  b y  a n  a p p l i c a t i o n  u n d e r  th is  c h a p t e r  to  t h e  

C i v i l  C o u r t ,  i t  m a y ,  f r o m  t i m e  to  t im e ,  b y  o r d e r ,  a u t h o r i s e  t h e  l a n d 

l o r d  to  d i s t r a i n ,  b y  h i m s e l f  o r  b is  a g e n t ,  a n y  p r o d u c e  f o r  t h e  d i s t r a i n t  

o f  w h i c h  h e  w o u l d  b e  e n t i t l e d  to a p p l y  u n d e r  t h i s  c h a p t e r  t o  t h e  C i v i l  

C o u r t  :

P r o v i d e d  t h a t  e v e r y  p e r s o n  d i s t r a i n i n g  a n y  p r o d u c e  u n d e r  s u c h  

a u t h o r i z a t i o n  s h a l l  p r o c e e d  i n  th e  m a n n e r  p r e s c r i b e d  b y  s e c t i o n  1 2 4 ,  

a n d  s h a l l  f o r t h w i t h  g i v e  n o t i c e ,  in  s u c h  f o r m  as t h e  H i g h  C o u r t  m a y ,  

b y  r u le ,  p r e s c r i b e ,  to  t h e  C i v i l  C o u r t  h a v i n g  j u r i s d i c t i o n  t o  e n t e r t a i n  

a n  a p p l i c a t i o n  f o r  d i s t r a i n i n g  t h e  p r o d u c e ,  a n d  t h a t  C o u r t  s h a l l ,  w i t h

fill §L
Special Distraint in certain cases. 937
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'''’ ■ f e f t  n o  a v o i d a b l e  d e l a y ,  d e p u t e  a n  o f f i c e r  t o  t a k e  c h a r g e  o f  t h e  p r o d u c e  

d i s t r a i n e d .

(2) W h e n  a n  o ff ic e r  o f  t h e  C o u r t  h a s  t a k e n  c h a r g e  o f  a n y  d i s t r a i n e d  

p r o d u c e  u n d e r  t h is  s e c t i o n ,  t h e  p r o c e e d i n g s  s h a l l  t h e r e a f t e r  b e  c o n 

d u c t e d  i n  a l l  r e s p e c t s  ns i f  l ie  h a d  d e t r a i n e d  i t  u n d e r  s e c t i o n  1 2 4 .

( 3) T h e  L o c a l  G o v e r n m e n t  m a y  a t  a n y  t i m e  r e s c i n d  a n y  o r d e r  

m a d e  b y  i t  u n d e r  th is  s e c t i o n ,

[Sob note to section 121, ante. The provisions of this section are a concession, 
to those '.who urged that the necessity of applying in the first instance to die 
Court would make Hie distraint procedure useless in many cases— for example, 
where the crop is capable of being easily removed ; where the. cultivators lmve no 
property and can readily abscond, while the Courts are distant and the ordinary 
remedy takes soma time,]

1 4 2 .  T h e  H i g h  C o u r t  m a y ,  f r o m  t i m e  t o  t i m e ,  m a k e  r u l e s  c o n s i s t e n t

P o w e r  fo r  H i g h  Court w i t h  t h is  A c t  f o r  r e g u l a t i n g  t h e  p r o c e d u r e

to m ake  r u le s .  i n  UH c a s e s  t i n d e r  t h i s  c h a p t e r .

C H A P T E R  X T U .

J o M O l i h  I ’ BQCEDXUtB.

1 4 3 .  ( 1 )  T h e  H i g h  C o u r t  m a y ,  from  t i m e  t o  t i m e ,  w i t h  t h e  a p p r o v a l
,, o f  the Governor G eneral in Council, make

Power to modify Civil , . , , ,
P rocedure  Code in its o p -  r u l e s  c o n s i s t e n t  w i t h  t h i s  A c t  d e c l a r i n g  t h a t
plication to  la n dlo rd  and a n y  p o r t i o n s  o f  t h e  C o d e  o f  C i v i l  Procedure 
tenant su its .  K hnll n o t  a p p l y  t o  s u i t s  b e t w e e n  l a n d l o r d  and

t e n a n t  a s  s u c h  or to a n y  s p e c i f i e d  c l a s s e s  o f  s u c h  s u i t s ,  o r  s h a l l  a p p l y  

t o  t h e m  s u b j e c t  to  m o d i f i c a t i o n s  s p e c i f i e d  i n  t h e  ru le s .

(2 )  S u b j e c t  to a n y  r u l e s  s o  m a d e ,  a n d  s u b j e c t  a ls o  t o  t h e  o t h e r  

p r o v i s i o n s  o f  t h i s  A c t ,  t h e  C o d e  o f  C i v i l  P r o c e d u r e  s h a l l  a p p l y  t o  a l l  

s u c h  s u i t s ,

[This section is new. As to the oAer provisions of the Act, see section 118, 
pest.]

144. ( 1 ) T h e  cause o f action in all suits between landlord and

Jurisdiction in. proceed- tenant ns such slialt, for the purposes of
iiigs under A c t ,  t h e  C o d e  o f  C i v i l  P r o c e d u r e ,  b e  d e e m e d  t o

h a v e  a r i s e n  w i t h i n  t h e  l o c a l  l i m i t s  o f  t h e  j u r i s d i c t i o n  o f  t h e  C i v i l  

C o u r t  w h i c h  w o u l d  h a v e  j u r i s d i c t i o n  to e n t e r t a i n  ft s u i t  f o r  t h e  p o s s e s  

s io n  o f  t h e  t e n u r e  o r  h o l d i n g  in '  c o n n e c t i o n  w i t h  w h i c h  t h e  s u i t  is 

b r o u g h t .

( 2 )  W h e n  t i n d e r  t h is  A c t  a  C i v i l  C o u r t  is  a u t h o r i z e d  t o  m a k e  a n  

o r d e r  o n  t h e  a p p l i c a t i o n  o f  a  l a n d l o r d  o r  a  t e n a n t ,  t h e  a p p l i c a t i o n  s h a l l  

b e  m a d e  t o  t h e  C o u r t  w h i c h  w o u l d  h a v e  j u r i s d i c t i o n  t o  e n t e r t a i n  a  

s u i t  f o r  t h e  p o s s e s s io n  o f  t h e  t e n u r e  o r  h o l d i n g  in c o n n e c t i o n  w i t h  

w h i c h  t h e  a p p l i c a t i o n  is b r o u g h t .

[These provisions reproduce existing law.]
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45. Every ti.4ib or gumashtu of a landlord empowered in tins 

Kaibs or grnafehtag behalf by a written n uthoiity  under Use 
to be recognised' agents. hail'd o f  the landlord shall, for the purposes 
o f  every such s a lt  or application, be deemed to be the recognized 
agent of the landlord within the meaning ot the (lode of Civil P r o 
cedure, notw ithstanding that the landlord may reside within the local 
limits o f the jurisdiction  o f the Court in which the suit is to  be 

instituted or is pending, or in which the application is mode.

[The suit must be instituted or defended in the nume o f the landlord, while 
the naib or gumashta acts as his agent in conducting, i t — See U  W. R. 43 :
I. L, hi. 9 Calc. 460 : IV C. L. it. 55.]

140. T h e  particulars referred to in section 58 o f  the Code of C iv il 

Special register of Procedure shall, in the case of such suits,
suits. instead of, being entered in the register of
civil, suits prescribed by that section, be entered in a special reg ister 
to be kept by each  Civil Court, in such form as the L ocal G overnm ent 
may, from time to  time, prescribe in this behalf.

[A separate or special Register is desirable for statistical purposes ]

147. Subject to the provisions o f  section 373 o f the Code of C iv il 
Procedure, where a landlord has in stituted  

Successive rent-suits. ^  „ gainst a  raiy.l t  f w  the recovery o f

any rent of bis holding, the landlord shall not institute another suit 
against him for the recovery o f  any rent o f th at holding until a fter 
three months from  the date o f the institution o f  the previous suit.

[This provision is new and is intended to prevent raiyats being harassed by 
repeated suits for rent. It applies to holdings only (see the definition in section 3), 
not to tenures. In  connection with this section seethe illustration to section 45 
of the Code of C ivil Procedure, and I. L, It. 6 Calc. 791; 9 . C. 8 C. I*- B.
297.]

148. T h e  following, rules shall apply to 
Procedure in rent-suits. ^  t ,J0 ,.ecovoiy 0f r e n t : -

(a) sections 121 to 127 (both inclusive), 129, 305 , and 320 to 326 
(b o tli inclusive) o f the Code of C iv il Procedure shall n ot 

app ly  to any such su it:
(J) the p lain t shall contain, in addition to tiio particulars specified 

in section 50 of the C ode of Civil P ro ced u re, a statem en t 
o f the situation, designation, extent and boundaries o f  the 
land held by the te n a n t; or, where the plaintiff is unable to 
give  the extent or boundaries, in lieu th ereof a description 

sufficient for id en tificatio n :
(o) the summons shall be fo r the final disposal o f the suit, u n less 

the C o u rt is of opinion that the summons should be for the 

settlem ent of issues only :



1 (d)  t h e  s e r v i c e  o f  t h e  s u m m o n s  m a y ,  i f  t h e  H i g h  C o u r t  b y  r a l e ,

e i t h e r  g e n e r a l l y ,  o r  s p e c i a l t y  f o r  a n y  l o c a l  a r e a ,  s o  d i r e c t s ,  

b e  e f f e c t e d ,  e i t h e r  in  a d d i t i o n  t o ,  o r  i n  s u b s t i t u t i o n  f o r ,  a n y  

o t h e r  m o d e  o f  s e r v i c e ,  b y  f o r w a r d i n g  t h e  s u m m o n s  b y  p o s t  

i n  a  l e t t e r  a d d r e s s e d  t o  t h e  d e f e n d a n t  a n d  r e g i s t e r e d  u n d e r  

P a r t  III o f  t h e  I n d i a n  P o s t  O f f i c e  A c t ,  18G G  ; 

w h e n  a  s u m m o n s  i s  s o  f o r w a r d e d  in  a  l e t t e r ,  a n d  i t  is p r o v e d  

t h a t  t h e  l e t t e r  w a s  d u l y  p o s t e d  a r id  r e g i s t e r e d ,  t h e  C o u r t  

m a y  p r e s u m e  t h a t  t h e  s u m m o n s  h a s  b e e n  d u l y  s e r v e d  ;

( e )  a  w r i t t e n  s t a t e m e n t  s h a l l  n o t  b e  f i l e d  w i t h o u t  t h e  l e a v e  o f  t h e

C o u r t :

( f )  the rules for recording the evidence o f witnesses prescribed
b y  s e c t i o n  1 8 9  o f  t h e  C o d e  o f  C i v i l  P r o c e d u r e  s h a l l  a p p l y ,  

w h e t h e r  a n  a p p e a l  is a l l o w e d  o r  n o t :

[Section 181) provides that it shall not be necessary to take down the evidence 
ol the witnesses in writing at length; but the Judge, as the examination of each 
witness proceeds, shall make a memorawinm o f the sv.lsta.nce o f what he deposes 
and sueii memorandum shall be written and signed by the Judge with his own 
hand and shall form part of the record.]

(g) t h e  C o u r t  m a y ,  w h e n  p a s s i n g  t h e  d e c r e e ,  o r d e r  o n  t h e  o r a l

a p p l i c a t i o n  o f  t h e  d e c r e e - h o l d e r  t h e  e x e c u t i o n  t h e r e o f ,  

u n l e s s  i t  is ft d e c r e e  f o r  e j e c t m e n t  f o r  a r r e a r s  :

(h) n o t w i t h s t a n d i n g  a n y t h i n g  c o n t a i n e d  in  s e c t i o n  2 3 2  o f  t h e  C o d e

o f  C i v i l  P r o c e d u r e ,  a n  a p p l i c a t i o n  f o r  t h e  e x e c u t i o n  o f  a  

d e c r e e  f o r  a r r e a r s  o b t a i n e d  b y  a  l a n d l o r d  s h a l l  n o t  b e  m a d e  

b y  a n  a s s i g n e e  o f  t h e  d e c r e e  u n l e s s  t h e  l a n d l o r d ' s  i n t e r e s t  in  

t h e  l a u d  h a s  b e c o m e  a n d  is v e s t e d  in  h i m .

I Ibis section makes applicable to suits between landlords and tenants those 
portions of the Code which provide a procedure as simple as is consistent with 
that degree of rule and form which is absolutely indispensable as a safeguard 
again.ii. fraud, injustice and abuse of the process of the Courts. It is to he 
observed that under section 1-til, the High Court has full power to modify this 
procedure as experience may show to He expedient, It was very strongly urged 
upon the Government that some short and summary procedure should be pro
vided to enable landlords to recover their rents, and all that the Legislature 
could safely do in this direction has been clone. The Rent Commission said in 
their Report:— “ Any attempt to abridge judicial inquiry by arbitrary and 
abnormal, presumptions in favour of either party, which by precluding the 
production of evidence may enable Judges to arrive at rapid conclusions is, to 
o;v minds, retrogressive and unsafe. The history of the judicial administration 
of this country for the last half century is a continuous record of the abandon
ment of a system of procedure under which rights were hastily and perfunctorily 
adjudicated upon, the person defeated and dissatisfied being left to a regular 
suit to right himself, if wronged by an irregular proceeding, which too often 
saddled him witli the burden of proof that should have been laid on the shoulders 
of his adversary, and thus unfairly diminished his chance of ultimate success.”—
§ 174. The soundness of these observations has been generally admitted.]

\ \  'em r̂ te B m£ « l Tenancy Act, 1885. \ C T
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H 9. (I) 'y ]2en a defendant admits that money is due from him on

Payment ;p(o ,,,v|rt account o f rent, but pleads that it is due not
d w e * toil ii r (3 d m i t te d to be to the plaintiff but to a third person, the

i person. Court shall, except for Special reasons to be
recorded in wr;ting, refuse to take cognizance o f the plea nnlest the 
defendant QoUrt the amount so admitted to be due.

X‘j )  v̂ * iers such a payment is made, the Court shall forthwith cause 
notice <>f 'J ,e  payment to be served on tiie third person.

( 3) U W eaa the third person within three months from the receipt o f  
the notice institutes a suit against the plaintiff and therein obtains an 
order restr>ajn;ng  payment out o f the money, it shall be paid out to 
the plaintiff 0!l |tj3 application,

( 4) Noth in this section shall affect the right of any person to 
recover from t[lQ plaintiff money paid to him under sub-section ( 3 ).

I. I h e s e  p r o v i  3;on3 a r ( ;  n e v r  - n d  a r e  i n t e n d e d  a s  s o m e  c h e c k  o n  t h e  t w o  c o m m o n  
p r a c t i c e  o f  s e t t i  „ g  U p  t [ l£ l t m #  0 j  a  ( . l i i i d  p e r s o n  a s  a n  a n s w e r  t o  a  s u i t  f o r  
r e n t . }

t
150. W hen a. defendant admits that money is due from him to the

Payment into C purr plaintiff on account of rent, but pleads that
ot m o n e y  admitted to the amount claimed is in excess o f the amount
d a e  to landlord. , ,, ,, , ,, , ., . ,

due, the Court shall, except tor special reasons
to be recorded in w rith ,^  refuse to take cognizance o f  the plea unless 
the defendant pays iatu, (juiu.t the amount so admitted to be due.

[ T h i s  p r o v i s i o n  a l s o  i s  n e w  a n i  m a y  b o  a  c h e c k  u p o n  a n o t h e r  k i n d  o f  d e f e n c e  
t o o  o f t e n  f a l s e . ]

151. When n defendant iVs liable to pay money into Court under

Provision a* to payment either. 0f  the two last foregoing sections, if
of portion of money. the C o i„rt thinks that there are sufficient
reasons for so ordering, it may takt» cognizance of the defendant's plea
on his paying into Court such reasoinabie portion of the money ns the 
Court directs,

[ T h i s  i s  a  c o n c e s s i o n  t o  a  d e f e n d a n t ,  w h o  i s  r e a . i j y  h o n e s t  i n  t h e  d e f e n c e  w h i c h  
h o  m a k e s . ]

152. When a defendant pays money into Con rt un<ier either of
the stud sections, the O o u i g h a l l  wive the

Court to grant receipt. defendant a receipt, and the rectejpt g0 giveft

shall operate as an acquittance in the same manner and to j|le slllne 
extent as if it had been given by the plaintiff or the third pc rson, ns 

the case may be.

[ T o  a n  h o n e s t  d e f e n d a n t ,  w h o  e n t e r t a i n s  a  bowl file d o u b t  a s  t o  w h o  i s  e n t i t l e d  
t o  r e c e i v e  r e n t  f r o m  h i m ,  t h i s  p r o v i s i o n  w i l l  l i e  a  r e a l  b o o n . ]
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153. An appeal shall not lie from any decree or ?.^er P®<8e<*>
, whether in the first instance or 0,1 a!’Pe,'*»
Appeals in rent-suits. . . . .  , ,  , .,1 the

m any suit instituted by a lutulloi, 101 1
recovery of rent where —

(a) the decree or order is passed by a District, Judge, Additional 
Judge or Subordinate Judge, and the amount claimed in the 8Ult l*oes 
not exceed one hundred rupees, or

[The insertion of the Subordinate .fudge in this provision is new.]

(b) the decree or order is passed by any other ju d ic ia l °® e®r 
specially empowered by the Local Government to exercise *'na* ju ris
diction under thin section, ami the amount claimed in the- sult c*oes 
not exceed fifty rupees ;

unless in either case the decree or order has decided a question 
relating to title  to land or to some interest in land as betv^6®11 Pftrt*eH 
having conflicting claims thereto, or a question of n righ;t to enhance 
or vary the rent o f a tenant, or a question of the an l0Unt °* rent 
annually payable by a tenant:

[Th« last thirteen words are new. A3 to this clause, see 21 ' ■"* 3® • 23 W.
R . *227 : 13 B . L . R . 37 6 : 15 B . I.. B . I l l :  2 0 .  L .  I t .  St*1 8  c - L - R - 86:
12 C. h. R. 223 : I. L. B. 3 Calc, 151: I. L. R. 6 Calc. 594 ■ - *• L- «■  7 Calc. 330 :
I. L. U. 8 Calc. 238, 712 : I. L. K. 9 Calc. 596,]

Provided that the District Judge may call for tb ‘e record of any case 
in which a judicial officer as aforesaid has passed'* 11 decree or order to 
which this section applies, i f  it appears that t 1'*® judicial officer has 
exercised a jurisdiction not vested in him by lr lw> or l"ls failed to e xe r
cise a jurisdiction so vested, or has acted in die exercise of his ju r is
diction illegally or with material irregularit’d 5 a|id may pass such order 
as the District Judge thinks fit.

[In tins section clause (4) ami the proviso ' ar0 nmv- The object of clause (5) 
is to take away the right of appeal and trev*' 113 suits of the Small Cause Class 
eases in which the real question is wlieth “r rent, has, or has not, been paid.
The power given by the proviso will emit ,ie district Judges to exercise an effec
tive supervision in those cases in which1 die right of appeal is taken away.]

154. A  decree for enhance"111®"1 ot' rent under this Act, if passed
r, , . , . , , ••■ n 3 suit instituted in the first eight monthsDate from which decree „ . , , B

for enhancement take"*1 01 an agricultural year, shall ordinarily take 
effect. elfect on the commencement o f the agricul
tural year next following; and, if passed in a suit instituted in the 
last four mon'hhs of the agricultural year, shall ordinarily take effect
on the e0[rimeneement of the agricultural year next but one following ; 
but noth,l!ng  in tin's section shall prevent the Court from fixing, for 
spec*-'11 reasaus, a Inter date from which any such decree shall take 
effect,

[See note to section 52 (2), ante, ]
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, '  . . .  . . . .  J5S. ( I )  A  suit f o r  the ejectment o f  a
belief against forfeitures, ,

tenant, on the ground —
(а) that be has used the land in a manner which renders it unfit

for the purposes of the tenancy, or

[See ante, sections 25 and 4 > (A).]

(б )  that he has broken a Condition on breach o f which lie is, under
the terms of a contract between him and the landlord, liable 
to ejectment,

[See ante, sections 10, 18 (A), 25 and 44 (A). 3

shall not bo entertained unless the landlord has served, in  the pres
cribed manner, a notice on the tenant specifying the particular misuse 
or breach complained of, and, where the misuse or breach is capable 
o f  rem edy, requiring the tenant, to rem edy the same, and, in any case, 
to pay reasonable compensation for the misuse or breach, and the 
tenant has failed to com ply within a reasonable time with that request.

(•2)  A decree passed in favour o f a landlord in any such suit shall 
declare die amount o f  compensation which would reasonably be p ay
able to the plaintiff for the misuse or breach, and w hether, in the 
opinion o f the Court, the misuse or breach is capable o f  remedy, and 
shall fix a period during which it shall be open to the defendant to pay 
that amount t,i> the plaintiff, and, where the misuse or breach is declar
ed to be capable of remedy, to remedy the same.

(3 ) T h e  Court may, from time to tim e, for special reasons, extend 
a period fixed by it under sub-section (2).

(4) I f  the defendant, within the period or extended period (as the 
case may be) fixed by the Court under this section, pays the compen
sation mentioned in the decree, and, w here the misuse or breach is 
declared by the Court to be capable of rem edy, remedies the misuse 
or breach to the satisfaction o f the Court, the decree shall not be 
executed.

[These provisions are newand are in accordance with modern law reform which 
does not favour forfeiture, if tire landlord can be otherwise fairly compensated 
for tile breach or injury committed by the tenant.]

Sights o f ejected raiyatt ,56 ‘ T lle  A llo w in g  m lea shall apply in
imvspectof crops and land the case o f every  raiyat ejected  from a
prepared for sowing. holding: —

( a ;  when the raiyat has, before the date of his ejectm ent, sown or 
planted crops in any land comprised in the holding, he shall 
be entitled, at the option o f the landlord, either to retain 
possession of that land and to use it for the purpose of 
tending and gathering in the crops, or to receive from the 
landlord the value of the crops as estimated by the Court 
executing ibe decree for ejectm ent ;

, • G O teX
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1 • .(b) whan the raiyat lias, before the date of hist ejectment, prepared
for sowing any land comprised in his holding, but bus not 
sown, or planted crops in that land, lie shall be entitled to 
receive from the landlord the value of the labour and capital 
expended by him in so preparing the hind, as estimated by 
the Court executing the decree for ejectment, together with 
reasonable interest on that value;

(c) but. a raiyat shall not be entitled to retain possession of any 
land or receive any. sum in respect thereof under this section 
where, after the commencement of proceedings by the land
lord for his ejectment, he has cultivated or prepared the 
land contrary to local usage ;

f i 1 (d) if  the landlord elects under this section to allow a raiyat to
retain possession of the land, the raiyat shall pay to the land
lord, lor the use and occupation of the land during the 
period for which he is a llow  d to retain possession of the 
same, such rent as the Court executing the decree for 
ejectment may deem reasonable.

[ T h e s e  so m ew h at e la b o r a te  p ro v is io n s  a r e  in te n d e d  to p r o v id e  fa ir  ru le s  a s  to  

the a w a y - g o in g  crop . W h e n  th e  h o ld in g  is  s o ld  in  e x e c u t io n , th e  crop  passes 

w ith  th e  la n d  ( I .  I.. R . 4 C a ic . 814)  mid th e  tenant, g e ts  the benefit, o f its  v a lu e  

in  the s u r p lu s  sa le  p ro c e e d s . W h e n  th e  la n d lo r d , in ste a d  of s e ll in g  th e  h o ld in g , 

e je c ts  th e  ra iy a t , i t  seem s s c a r c e ly  re a so n a b le  t h a t  th e  la t t e r  s h o u ld  lo se  th e  v a lu e  

o f  th e  c r o p , w h ic h  w a s  th e  e ffe c t  o f the c a s e  a t  I . L . l i .  5 C a lc .  135 j

5 57. When a plaintiff institutes a suit for the ejectment of a tres-

Power for Court to fix P"8»er> hfl m»7. i f  tlli,lka fit' cli,ira “» 
fair rent as alternative to alternative relief that the defendant be de- 
ejectment. elated liable to pay for the land in his pos
session a fair and equitable rent to bo determined by the Court, and 
the Court may grant such relief accordingly.

[ T h i s  p ro v is io n  is  n e w , an d  w i l l  b e u s e fu l in  th e  ease o f  s q u a tte r s , an d  of 

te n a n ts  w h o  e n cro a ch  u p o n  o th e r  la n d  b e lo n g in g  to th e ir  la n d lo r d .]

158. ( 1) The Court having jurisdiction to determine a suit for the
Application to determine possession of land may, on the application 

incidents of tenancy. of either the landlord or the tenant of the
land, determine all or any of the following matters, (namely)': —

(«) the situation, quantity and boundaries of the land ;
(&) the name and description of the tenant thereof ( if  any) ;
(c ) the class to which he belongs, that is to say, whether he is a 

tenure-holder, raiyat holding at fixed rates, occupancy* 
raiyat, non-occupancy-raiyat, or under-raiyat, and, if he is 
a tenure-holder, whether he is a permanent tenure-holder 
nr not and whether his rent is liable to enhancement during 
the continuance of his tenure ; and
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(d) I,lie rent, payable by him at the time o f die application.

( 2 )  I f  in t h e  o p i n i o n  o f  t h e  C o u r t ,  a n y  o f  t h e s e  m a t t e r s  c a n n o t  b e  

s a t i s f a c t o r i l y  d e t e r m i n e d  w i t h o u t  a  l o c a l  i n q u i r y ,  t h e  C o u r t  m a y  d i r e c t  

t h a t  a  lo c a l  i n q u i r y  b e  h e l d  u n d e r  C h a p t e r  X X V  o f  t h e  C o d e  o f  C i v i l  

P r o c e d u r e  b y  s u c h  R e v e n u e - o f f i c e r  as  t h e  L o c a l  G o v e r n m e n t  m a y  

a u t h o r i z e  in  t h a t  b e h a l f  b y  r u l e  m a d e  u n d e r  s e c t i o n  3 9 2  o f  t h e  s a id  

C o d e .

(3) T h e order on any application under this section shall h a v e  t h e  

e f l e c t  of, and be subject to the like  appeal as, a decree.

[The provisions of this section are new, and if honestly used to settle bond fide 
disputes, should prove most useful,]

CHAPTER XIV.
S adb ron A r r e a r s  u n d e r  D e c r e e .

1 5 9 .  W h e r e  a  t e n u r e  o r  h o l d i n g  is  s o l d  in  e x e c u t i o n  o f  a  d e c r e e

General powers of pur- fiIrears due in respect thereof, the pur
chaser as to avoidance of chaser shall take subject to the interests 
mctunbranoes, w . . ,, . . .

d e f i n e d  i n  t i n s  c h a p t e r  as  “  p r o t e c t e d  i n 

t e r e s t s , "  b u t  w i t h  p o w e r  t o  a n n u l  t h e  i n t e r e s t s  d e f i n e d  in  t h i s  c h a p t e r  

a s  “  i n c u m b r a n c e s " :

P r o v i d e d  as follows :—

(a)  a  r e g i s t e r e d  a n d  n o t i f i e d  i n c u m b r a n c e  w i t h i n  t h e  m e a n i n g  o f

t h i s  c h a p t e r  s h a l l  n o t  b e  so a n n u l l e d  e x c e p t  i n  t h e  c a s e  

h e r e i n a f t e r  m e n t i o n e d  in  t h a t  b e h a l f ;

(b)  t h e  p o w e r  to a n n u l  s h a l l  b e  e x e r c i s a b l e  o u l y  in  m a n n e r  b y

this chapter directed.

1 6 0 .  T h e  f o l l o w i n g  s h a l l  b e  d e e m e d  to  b e

Protecte d  in terests .  p r o t e c t e d  in terest®  w i t h i n  t h e  m e a n i n g  o f  

t h i s  c h a p t e r  : — ■

(a)  a n y  u n d e r - t e n u r e  e x i s t i n g  f r o m  t h e  t i m e  o f  t h e  Permanent 
S e t t l e m e n t ;

(&) a u y  u n d e r - t e n u r e  r e c o g n i z e d  b y  t h e  s e t t l e m e n t - p r o c e e d i n g s  o f  

a n y  c u r r e n t ,  t e m p o r a r y  s e t t l e m e n t  a s  a  t e n u r e  a t  a r e n t  f i x e d  

f o r  t h e  p e r i o d  o f  t h a t  s e t t l e m e n t ;

( r )  a n y  l e a s e  o f  l a u d  w h e r e o n  d w e l l i n g - h o u s e s ,  m a n u f a c t o r i e s  o r  

o t h e r  p e r m a n e n t  b u i l d i n g s  h a v e  b e e n  e r e c t e d ,  o r  p e r m a n e n t  

g a r d e n s ,  p l a n t a t i o n s ,  t a n k s ,  c a n a l s ,  p l a c e s  o f  w o r s h i p ,  01 

b u r n i n g  o r  b u r y i n g  g r o u n d s  h a v e  b e e n  m a d e ;

[See section 107 (4), post.%
(d)  a n y  r i g h t  o f  o c c u p a n c y ;

0 )  t h e  r i g h t  o f  a n o n - o c c u p a n c y - r a i y a t t o  h o l d  f o r  f i v e  y e a r s  a t  a. 

r e n t  f i x e d  u n d e r  C h a p t e r  V I  b y  a  C o u r t ,  o r  u n d e r  C h a p t e r  X  

b y  a  R e v e n u e - o f f i c e r ;
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( / )  any right conferred 011 an occupancy-ruiyat to hold at a rent 
which was a fair and reasonable rent at the time the right 
wns conferred ; and

(if) any right or interest which the landlord at whose instance the 
tenure or holding is sold, or his predecessor in titlie, has 
expressly and in writing given the tenant for the time being 
permission to create.

[ T h a t  th e  p u rc h a se r  o f a te n u r e  at a sa le  in  e x e c u t io n  o l a  d e cre e  fo r  a rre a rs  

o i the r e n t th e r e o f  sh o u ld  h a v e  p o w e r to  a v o id  a n d  a n n u l o th e r in c u m b ra n c e * , 

bu t sh o u ld  n ot h a v e  p o w er to  a v o id  or a n n u l in te r e s ts  su ch  a s  th o s e  sp ec ified  

in  c lau ses (« ) , ( 5), ( c ) ,  (<?) a n d  ( 5 ) ,  an d  p r o b a b ly  ( f )  w a s  th e  old  la w  o f  B e n g a l.

T h e  interest, in  c la u s e  ( e )  is  c r e a te d  b y  th is  A c t  a n d  is  ad d ed  as b e in g  a n a lo g o u s  

to som e of th e  p r e - e x is t in g  in te r e s ts . B u t  b y  th e  o ld  la w t b e  p o w er o f  a v o id a n c e  

and a n n u lm e n t did  n ot b e lo n g  to  s u ch  p u rc h a se r s  o f  a l l  ten u res. I t  b e lo n g e d  

to  tin p u rc h a s e r s  o f th ree  c la s s e s  o f ten u res o n l y : — vie. ( 1 )  ten u res, th e  r ig h t  

o f s e ll in g  w h ic h  fo r  a rre a rs  o f  th e ir  ow n ren t w a s  g iv e n  b y  th e  o r ig in a l t i t le  

d eed s; (2) te n u re s  m ade tr a n s fe r a b le  b y  th e  d eed s c r e a t in g  t h e m ; a n d  ( 3 ) te n 

u res tr a n s fe r a b le  b y  the c u s to m  o f the c o u n tr y . T h e r e  w e re  c e r ta in  p oin ts 

o f d iffe re n c e  b e tw e e n  th e  la w  r e la t in g  to ( 1) and  th a t  r e la t in g  to ( i)  anti ( 3)

S ee th e  A u t h o r 's  Bengal Reg illation?, p p . 497- 493, 513— 522. t h e  t e n a n c y  

A c t  d e c la re s  a l l  p e rm a n e n t te n u re s  to  b e  tr a n s fe r a b le  (s. 11). T h e  e x te n s io n  

b y  the A c t  o f th e  p ow er o f  a v o id in g  in c u m b r a n c e s  to  p u rc h a se r s  a t  e x e c u t io n  

sales o l  tenures other than the above an d  holdings i s  n e w . S o  f a r  a s  te n u r e s  a re  

co n cern ed , th e  ch a n g e  is n ot v e r y  m a te r ia l, fo r  th e r e  a r e  n o t m a n y  te n u re s  in  the 

P r o v in c e  o f  B e n g a l w h ic h  d o  n o t fa l l  under s o m e o n e  o f th e  a b o v e  th r e e  h e a d s 5 

bu t th e  e x te n s io n  of the la w  o f  a v o id a n c e  to  holdings w i l l  b e  p r o d u c t iv e  o f re s u lts  

th e  effect o f  w h ic h  i t  is  d if f ic u lt  to  fo r e c a s t .]

M e a n in g  o f  “ in c u m - . . .  „ lt . ,
b r a n c o ”  a n d  “ re g is te re d  161 . For t h e  p u r p o s e s  o f  t h is  c h a p t e r —
an d  no tified  in c u m b ra n c e .! '

(a) the term “  incumbrance,” used with reference to a tenancy, 
means any lien, sub-tenancy, easement or other right or interest creat
ed by the tenant on lira tenure or holding or in limitation of his own 
interest therein, and not being a protected interest as defined in the 
last foregoing section;

(J) the term “ registered and notified incumbrance,” used with 
reference to 11 tenure or holding sold or liable to sale in execution of 
a decree for an tirrear of rent due in respect thereof, means an incum
brance created by a registered instrument of which a Copy has, not 
less than three months before the accrual of the arrettr, been served 
on the landlord in manner hereinafter provided.

162. W hen a decree has been passed for an arrear o f rent duo for
Application for sale of a tenure or holding, and the decree-holder 

tenure or holding, applies under section 235 of the Code of
Civil Procedure for the attachment and sale o f  the tenure or holding 
in execution of the decree, he shall produce a statement showing

■ ■



the pargnna, estate ami village in which the land comprised in the 
tenure or holding is sitpate, the yearly  rent, payable for the same 
and the total amount recoverable under the decree.

[Section 2S5 of the Code of Civil Procedure provides that the application for 
execution of a decree shall be in writing and verified, and shall contain certain 
particulars in a tabular form,]

163. (1 )  Notwithstanding anything contained in the Code of Civil

Order of attachment i *roccd“ re . wllen decree-holder makes 
and proclamation ol sale the application mentioned in tlie last fore- 
oiidy1 16SUetl *i®u,lane* going section, the Court shall, if  under sec

tion 245 o f the said Code it  admits the 
application and Orders execution o f the decree as applied for, issue 
simultaneously the order o f attachment and the proclamation required 
by section 287 0f  the said Code,

(2) T he proclamation shall, in addition to stating and specifying 
the particulars mentioned in section 287 o f the said (lode, announce —

(0) in the case o f  a tenure or a holding of a raiyat holding at fixed
rates, that the tenure or holding will first be put up to auc
tion subject to the registered and notified incumbrances, and 
will be sold subject to those incumbrances if  the stun bid is 
sufficient to liquidate the amount of the decree and costs, 
and that otherwise it w ill, if  the decree-holder so desires, be 
sold on a subsequent day, o f  which due notice will bo 
given, with power to annul idl incum brances; and

(1) in the case o f an occupancy-holding, that the holding will be
sold with power to annul all incumbrances.

(3) T he proclamation shall, besides being made in the manner 
prescribed by section 289 of the said Code, be published by fixing up 
a copy thereof in a conspicuous place on the land comprised in the 
tenure or holding ordered to be sold, and shall also be published in 
such manner as the L ocal Government may, from time to tim e, direct 
in this behalf.

( 4) Notwithstanding anything contained in section 290 o f the said 
Code, the sale shall not-, without the consent in writing o f the ju d g 
ment-debtor, take place until after the expiration o f at least thirty 
days, calculated from the date on which the copy o f the proclamation 
has been fixed up on the land comprised in the tenure or holding 
ordered to be sold.

[Under section 290 of the Civil Procedure Code, the thirty days are to count 
from the date on which the copy of the proclamations has been fixed up in the 
Court-house of the Judge ordering the sale, which may be an earlier date than 
that provided by the above sub-section,]

!  S  !  . . V C T
Sale fo r  Arrears under Decree. 947 i J l J
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154. ( l ]  When a tenure or a bottling -fit fixed rates has been 
advertised for sale under the last foregoing 

h»?lulf«ereT M « i S  section, it shall be p ut up to  auction, subject 
and notified imiumbran- to registered um\ notified incumbrances ; 
ees, amt effect thereof. }f the bidding reaches a sum sufficient,

to liquidate the amount o f the decree and costs, including the costs o f 
sale, the tenure or holding shall be sold subject to sucb incumbrances.

[fills is a new provision, borrowed in some measure from the existing law of 
revenue sales, ami it is a very just one. Incumbrances are usually created upon 
payment ot ft flue or premium to the tenure-holder. When the tenure is sold 
free of incumbrances,' the tenure-holder, on receiving the surplus sale-proceeds 
after discharging the landlord’s rent, really pockets the value of the incumbrances 
which he has already received, and the sale law (hue enables him to perpetrate 
a fraud. This result is obviated withpot prejudice to t ho landlord, if the solo of the 
tenure subject to the incumbrances i > .dites enough to satisfy the landlord's claim 
for rent, The legislature lias,'however, wisely given the benefit of this provision 
lo ref)leered ami notified incumbrances Only. If tt had been given to all incum
brances. here would have been a temptation to a species of fraud too common in 
India, rh. the subsequent creation ol antedated interests.]

(2) T h e  purchaser at a sale under this section may, in manner 
provided by section 167,and not otherwise, annul any incumbrance upon 
the tenure or holding not being a registered and notified incumbrance.

165. ( 1) I f  the bidding f o r a  tenure or a holding at fixed rates
put up to auction under the lust foregoing 

in fw b h  power® to avoid '*ectiou does not reach a sum sufficient t.. 
all incumbrances, aud liquidate the amount of the decree and 
effect thereof. costs as aforesaid, and if  the decree-holder

thereupon desires that the tenure or holding be sold with power to 
avoid all incumbrances; the officer holding the sale shall adjourn the 
sale and make a fresh proclamation under section 2P9 o f the Code o f 
Civil Procedure, announcing that the tenure or holding will be put up 
to auction and sold with power to avoid all incumbrances upon a 
future day specified therein, not less than fifteen or more than thirty

days from the date of the postponem ent; and upon that day the 
tenure or holding shall be p ut up to auction and sold w ith power to 

;; avoid all incumbrance*.
(2) T h e  purchaser a t a sale under this section may, in manner 

provided by section 167, and not otherw ise, annul any incumbrance 
on the tenure or holding.

106 . [1) When an occupancy-holding lias been advertised for sale
Sale of occupancy- under section 16-?, it shall be put up to

holding with power to auction and sold with power to uvoid alt
avoid all incumbrances, .
ami effect thereof. it ioum bt auces.

[lint see section 168, port.]
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I x j ^ b *  p u r c h a s e r  a t  a  s a l e  u n d e r  th is, s e c t i o n  m a y ,  in  m a n n e r  

p r o v i d e d  b v  t h e  n e s t  f o l l o w i n g  s e c t i o n ,  a m i  n o t  o t h e r w i s e ,  a n n u l  a n y  

i n c u m b r a n c e  o n  t h e  h o l d i n g ,

1 6 7 .  ( I )  A. p u r c h a s e r  h a v i n g  p o w e r  t o  a n n u l  a n  i n c u m b r a n c e

„  , u n d e r  a n y  o f  t h e  f o r e g o i n g  s e c t i o n s  a n d
P r o c e d u r e  for  a n n u l -  ■> ”  ,

ling- in cu m b ra n ces  u n d e r  d e s i r i n g  t o  a n n u l  t h e  s a m e ,  m a y ,  w i t h i n  

t h e  fo r eg o in g  sections. o u 6  y e a r  f r o m  t h e  d a t e  o f  t h e  s a l e  o r  t h e

d a t e  o n  w h i c h  b e  f i r s t  h a s  n o t i c e  o t  t h e  i n c u m b r a n c e ,  w h i c h e v e r  i s  

l a t e r ,  p r e s e n t  t o  t h e  C o l l e c t o r  a l l  a p p l i c a t i o n  i n  w r i t i n g ,  r e q u e s t i n g  

h i m  to s e r v e  on t h e  i n c u m b r a n c e r  a  n o t i c e  d e c l a r i n g  t h a t  t h e  i n c u m 

b r a n c e  is  a n n u l l e d .

( 2 )  E v e r y  s u c h  a p p l i c a t i o n  m u s t  b e  a c c o m p a n i e d  b y ,  s u c h  f e e  f o r  

t i r e  s e r v i c e  o f  t h e  n o t i c e  os  t h e  B o a r d  o f  H e r e n n e  m a y  f i x  i n  t h i s  

b e h a l f .

( 3 )  W h e n  a n  a p p l i c a t i o n  f o r  s e r v i c e  o f  a  n o t i c e  i s  m a d e  t o  t h e  

C o l l e c t o r  in  m a n n e r  p r e s c r i b e d  b y  t h i s  s e c t i o n ,  h e  s h a l l  c a u s e  t h e  

n o t i c e  t o  b e  s e r v e d  i n  c o m p l i a n c e  t h e r e w i t h ,  a n d  t h e  i n c u m b r a n c e  

s h a l l  b e  d e e m e d  t o  b e  a n n u l l e d  f r o m  t h e  d a t e  o n  w h i c h  i t  is  s o  

s e r v e d .

(•1) W h e n  a t e n u r e  o r  h o l d i n g  i s  s o l d  in  e x e c u t i o n  o f  a  d e c r e e  f o r  

a r r e a r s  d u e  i n  r e s p e c t  t h e r e o f ,  a n d  t h e r e  is  o n  t h e  t e n u r e  o r  h o l d i n g  a 

p r o t e c t e d  i n t e r e s t  o f  t h e  k i n d  s p e c i f i e d  in  s e c t i o n  1 6 0 ,  c l a u s e  (c),  t h e  

p u r c h a s e r  m a y ,  i f  h e  h a s  p o w e r  u n d e r  t h i s  c h a p t e r  t o  a v o i d  a l l  i n c u m 

b r a n c e s ,  s u e  t o  e n h a n c e  t h e  r e n t  o f  t h e  l a n d  w h i c h  is  t h e  s u b j e c t  o f  I l ie  

p r o t e c t e d  i n t e r e s t .  O n  p r o o f  t h a t  t h e  l a n d  is  h e l d  a t  a  r e n t  w h i c h  w a s  

n o t  a t  t h e  t i m e  t h e  l e a s e  w a s  g r a n t e d  a  f a i r  r e n t ,  t h e  C o u r t  m a y  

e n h a n c e  t h e  r e f i t  t o  s u c h  a m o u n t  as  a p p e a r s  t o  b e  f a i r  a n d  e q u i t a b l e ,

T i n s  s u b - s e c t i o n  s h a l l  n o t  a p p l y  t o  l a n d  w h i c h  l i a s  b e e n  h e l d  f o r  a 

t e r m  exceeding t w e l v e  y e a r s  a t  a  f i x e d  r e n t  e q u a l  t o  t h e  r e n t  o f  g o o d , ,  

a r a b l e  l a n d ,

J It lias long been settled law that the effect of a sale is not ipso facto 
to annul and avoid incumbrances, hut that they are voidable merely at, the option 
of the purchaser—3 B. L. R. 43!: 9 C. L. U. 449: 12 C. L, It. 30!: S, C. I.
L. R. 9 Calc, fiS3. The object of the above provisions is to provide undoubted 
evidence of the fact of I hie option having been exercised— a fact not always easy 
of proof after the lapse of time, even when true; while in too many instances it 
has been sought to prove it though not true, when in consequence of subse
quent disputes a landlord has wanted to get rid of a tenant.]

1 6 8 .  ( 1 )  T h e  L o c a l  G o v e r n m e n t  m a y ,  f r o m  t i m e  t o  t i m e ,  b y

n o t i f i c a t i o n  in  t h e  o f f i c i a l  G a z e t t e ,  d i r e c t  

‘ ' h e  o c c u p a n c y - h o l d i n g  o r  a n y  s p e c i f i e d

d e a l t  w i t h  under f o r e g o -  c l a s s  o f  o c c u p a n c y - h o l d i n g s  i n  a l l y  l o c a l

b i g  se c t io n s  as  tenur es . a r e a  p u t  u p  f t " ' s a l e  in e x e c u t i o n  o f  d e c r e e s

f o r  r e n t  d u e  o n  t h e m  s h a l l ,  b e f o r e  b e i n g  p u t  t ip  w i t h  p o w e r  to  a v o i d
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1 a l l  i n c u m b r a n c e s ,  b e  p u t  u p  s u b j e c t  t o  r e g i s t e r e d  a n d  n o t i f i e d  i n c u m 

b r a n c e s ,  a n d  m a y  b y  l i k e  n o t i f i c a t i o n  r e s c i n d  a n y  s u c h  d i r e c t i o n .

( 2 )  W h i l e  a n y  s u c h  d i r e c t i o n  r e m a i n s  i n  f o r c e  i n  r e s p e c t  o f  a n y  

l o c a l  a r e a ,  a l l  o c c u p a n c y - h o l d i n g s ,  o r ,  a s  t h e  c a s e  m a y  b e ,  o c c u p a n c y -  

h o l d i n g s  o f  t h e  s p e c i f i e d  c l a s s  in  t h a t  l o c a l  a r e a ,  s h a l l ,  f o r  t h e  p u r p o s e s  

o f  s a l e  u n d e r  t h e  f o r e g o i n g  s e c t i o n s  o f  t h i s  c h a p t e r ,  h e  t r e a t e d  in  a l l  

r e s p e c t s  a s  i f  t h e y  w e r e  t e n u r e s .

1 6 9 .  ( 1 )  I u  d i s p o s i n g  o f  t h e  p r o c e e d s  o f  a  s a l e  u n d e r  t h i s  c h a p t e r

R u l e s  for  d is posa l o f  t l l « f o l l o w i n g  r u l e s ,  i n s t e a d  o f  t h o s e  p r e s -  

th e  sa le  proceeds. e i i b e d  b y  s e c t i o n  29.3 o f  t h e  C o d e  o f  C i v i l

P r o c e d u r e ,  s h a l l  h e  o b s e r v e d ,  t h a t  is t o  s a y  : —

(</) t h e r e  s h a l l  f i r s t  b e  p a i d  t o  t h e  d e c r e e - h o l d e r  t h e  c o s t s  i n c u r 

r e d  b y  h i m  i n  b r i n g i n g  t h e  t e n u r e  o r  h o l d i n g  t o  s i d e  ;

Qi)  t h e r e  s h a l l ,  i n  t h e  n e x t  p l a c e ,  b e  p a i d  t o  t h e  d e c r e e - h o l d e r  

t h e  a m o u n t  d u e  t o  h i m  u n d e r  t h e  d e c r e e  in  e x e c u t i o n  o f  

w h i c h  t h e  s a l e  w a s  m a d e  ;

( c )  i f  t h e r e  r e m a i n s  a  b a l a n c e  a f t e r  t h e s e  s u m s  h a v e  b e e n  p a i d ,  

t h e r e  s h a l l  b e  p a i d  t o  t h e  d e c r e e - h o l d e r *  t h e r e f r o m  a n y  

r e n t  w h i c h  m a y  h a v e  f a l l e n  d u e  t o  l i i u r  i n  r e s p e c t  o f  t h e  

t e n u r e  o r  h o l d i n g  b e t w e e n  t h e  i n s t i t u t i o n  o f  t h e  s u i t  a n d  

t h e  d a t e  o f  t h e  s a l e  ;

(il) t h e  b a l a n c e  ( I f  a n y )  r e m a i n i n g  a f t e r  t h e  p a y m e n t  o f  th e. r e n t  

m e n t i o n e d  i n  c l a u s e  ( c )  s h a l l ,  u p o n  t h e  e x p i r a t i o n  o f  t w o  

m o n t h s  f r o m  t h e  c o n f i r m a t i o n  o f  t h e  s a le ,  b e  p a i d  t o  t h e  

j u d g m e n t - d e b t o r  u p o n  h is  a p p l i c a t i o n .

( 2 )  I f  t h e  j u d g m e n t - d e b t o r  d i s p u t e s  t h e  d e c r e e - h o l d e r ’ s  r i g h t  t o  

r e c e i v e  a n y  s u m  o n  a c c o u n t  o f  r e n t  u n d e r  c l a u s e  ( c ) ,  t h e  C o u r t  s h a l l  

d e t e r m i n e  t h e  d i s p u t e ,  a n d  t h e  d e t e r m i n a t i o n  s h a l l  h a v e  t h e  f o r c e  o f  

a  d e c r e e .

[The provisions of sub-section (I )  clause (c), a n d  sub-section (2) are new.]

U T £ « 1 7 0.  ( 1 )  S e c t i o n s  2 7 8  t o  2 8 3  ( b o t h  i n -  

m e a t  o n l y  on  p a y m e n t  e l u s i v e )  o f  t h e  C o d e  o f  C i v i l  P r o c e d u r e  s h a l l  

w d t h ° c o ! £ r Uor <m u«»t a p p l y  t o  a  t e n u r e  o r  h o l d i n g  a t t a c h e d '  in
confession of sa t is fact io n  e x e c u t i o n  o f  a d e c r e e  f o r  a r r e a r s  d u e  t h e r e o n ,
b y  d e c re e-h o ld e r .

[Sections 278 to 283 of the Code of Civil Procedure are concerned with claims 
to  attached property and the disposal of such claims.]

( 2 )  W h e n  a n  o r d e r  f o r  t h e  s a l e  o f  a  t e n u r e  o r  h o l d i n g  i n  e x e c u t i o n  

o f  s n o b  a  d e c r e e  h a s  b e e n  m a d e ,  t h e  t e n u r e  o r  h o l d i n g  s h a l l  n o t  b e  

r e l e a s e d  f r o n t  a t t a c h m e n t  u n l e s s ,  b e f o r e  i t  is k n o c k e d  d o w n  t o  t h e  

a u c t i o n - p u r c h a s e r ,  t h e  a m o u n t  o t  t h e  d e c r e e ,  i n c l u d i n g  t h e  c o s t s  

d e c r e e d ,  t o g e t h e r  w i t h  t h e  c o s t s  i n c u r r e d  in o r d e r  t o  t h e  s a l e ,  is p a i d
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i n t o  C o u r t ,  o r  t h e  d e c r e e - l i o l d e r  m a k e s  a n  a p p l i c a t i o n  f o r  t h e  r e l e a s e  

o f  t h e  t e n u r e  o r  h o l d i n g  o u  t h e  g r o u n d  t h a t  t h e  d e c r e e  h a s  b e e n  s a t i s 

f i e d  o u t  o f  C o u r t .

( 3 )  T h e  j u d g m e n t - d e b t o r  o r  a n y  p e r s o n  h a v i n g  i n  t h e  t e n u r e  o r  

h o l d i n g  a n y  i n t e r e s t  v o i d a b l e  o n  t h e  s a l e  m a y  p a y  m o n e y  i n t o  C o u r t  

u n d e r  t h i s  s e c t i o n .

[See 6 W. I!. Act X. 59; S. C. B. L. It. F. B, 519: 7 W. B, 183; S. C.
B. L. R. F. B. 635 : 18 W. R. F. B. 1 ; S, C. 4 B. L. R. F. B. 77 : 18 W. R,
206 : 20 W. R. 59: 21 W. R. 94 ; S. C. 12 B. h. It. 484: 7 B. L. R. A ppen. 1 :
I. 1 . R. i  Calc. 520: I. L. 11. 10 Calc. 496.]

1 7 1 .  ( 1 )  W h e n  a n y  p e r s o n  h a v i n g ,  in a
Amount paid into Court tenure or holding advertised for sale under 

to prevent sale to be in 0 ,
cerium cases a m o r t g a g e -  t h i s  c h a p t e r ,  a n  i n t e r e s t  w h i c h  w o u l d  h e

lit-nt on  the tenure or a v o i d a b l e '  u p o n  t h e  sa le ,  p a y s  i n t o  C o u r t  t h e

a m o u n t  r e q u i s i t e  t o  p r e v e n t  t h e  s a l e , —

( a )  t h e  a m o u n t  s o  p a i d  b y  h i m  s h a l l  b e  d e e m e d  to  b e  a  d e b t  b e a r 

i n g  i n t e r e s t  a t  t w e l v e  p e r  c e n t u m  p e r  a n n u m  a n d  s e c u r e d  

b y  a  m o r t g a g e  o f  t h e  t e n u r e  o r  h o l d i n g  t o  h i m  ;

( 5 )  h is  m o r t g a g e  s h a l l  t a k e  p r i o r i t y  o f  e v e r y  o t h e r  c h a r g e  o n  t h e  

t e n u r e  o r  h o l d i n g  o t h e r  t h a n  a  c h a r g e  f o r  a r r e a r  o f  r e n t ; a n d  

( ; )  h e  s h a l l  b e  e n t i t l e d  t o  p o s s e s s i o n  o f  t h e  t e n u r e  o r  h o l d i n g  us 

m o r t g a g e e  o f  t h e  t e n a n t ,  a n d  t o  r e t a i n  p o s s e s s i o n  o f  i t  a s  

s u c h  u n t i l  t h e  d e b t ,  w i t h  t h e  i n t e r e s t  d u e  t h e r e o n ,  h a s  b e e n  

d i s c h a r g e d .

[These provisions are new as regards holdings and tenures of the classes (2) 
and ( 3) mentioned in the note to section 160, ante, and they are an extension 
to them of the law relating to class (1) to be found in section 13 of Reg. VIII of 
1819- See 13 B. L. It, 156 : 11 C. L. K. 37: I, L. E. 8 Calc. 878, 954.]"

( 2 )  N o t h i n g  in  t h is  s e c t i o n  s h a l l  a f l e c t  a n y  o t h e r  r e m e d y  t o  w h i c h  

a n y  s u c h  p e r s o n  w o u l d  h e  e n t i t l e d .

1 7 2 .  W h e n  a  t e n u r e  o r  h o l d i n g  is  a d v e r t i s e d  f o r  s a l e  u n d e r  t h i s  

I n f e r i o r  t e n a n t  p a y i n g  c l M P t e r  in  e x e c u t i o n  o f  a  d e c r e e  a g a i n s t  
into C o u r t  m a y  deduct a s u p e r i o r  t e n a n t  d e f a u l t i n g ,  a n d  a n  i n f e r i o r  

from re n t .  t e n a n t ,  w h o s e  i n t e r e s t  w o u l d  b e  voidable
u p o n  t h e  s a le ,  p a y s  m o n e y  in t o  C o u r t  in  o r d e r  t o  p r e v e n t  t h e  sa le ,  h e  

m a y ,  in  a d d i t i o n  t o  a n y  o t h e r  r e m e d y  p r o v i d e d  f o r  h im  b y  i a w ,  d e d u c t  

t h e  w h o l e  o r  a n y  p o r t i o n  o f  th e  a m o u n t  s o  p a i d  f r o m  a n y  r e n t  p a y a b l e  

b y  h i m  t o  h is  i m m e d i a t e  l a n d l o r d  ; a n d  t h a t  l a n d l o r d ,  i f  l ie  i s  n o t  t h e  

d e f a u l t e r ,  m a y  in  l i k e  m a n n e r  d e d u c t  t h e  a m o u n t  so  d e d u c t e d  f r o m  

a n y  r e n t  p a y a b l e  b y  h i m  t o  h is  i m m e d i a t e  l a n d l o r d ,  a n d  s o  o n  u n t i l  

t h e  d e f a u l t e r  is  r e a c h e d .

P  3
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173 . ( ! )  Notwithstanding anything contained in section 294 o f
_ , , ,  _ . . .  tlie Code o f Civil Procedure, the holder ofDecree-holder mav bid

at side; judgment-debtor a decree iu execution of which a tenure or
may not. holding is sold under this chapter may, with
out the permission of the Court, bid for or purchase the tenure or 
holding.

(2) T he judgment-debtor shall not bid for or purchase n tenure 
or holding so sold.

(3) When a judgm ent-debtor purchases by himself or through 
another person a tenure or holding so sold, the Court may, if it thinks 
tit, on the application of the decree-holder or any other person interested 
in the sale, by order set aside the sale, and the costs of the application 
and order, and any deficiency of price which may happen on the 
re-sale, and all expenses attending it, shall he paid by the judgment- 
debtor.

[The judgment-debtor is further liable to the penalty provided by section 185 
of The Penal Code.]

174 . (1)  When a tenure or holding is sold for an tirrear of rent due
. . . .  , - , thereon, then, at any time within thirty days

nent-debtor to set aside from the date of sale, thejndgm ent-dchtor may
side. apply to have the sale set aside, on his deposit
ing ia Court, for payment to the decree-holder, the amount recoverable 
under the decree with costs, and, for payment to the purchaser, a sum 
equal to five per centum o f the purchase-money.

[This gives the judgment-debtor, if be can raise the money, an opportunity of 
recovering his property, without proof of (1) material irregularity in publishing 
or conducting the sale, and (2) substantial injury by reason of such irregularity, 
both which be must prove in order to succeed under section 811 of the Code of 
Civil Procedure.— See Supplement to the Gazette oj India., of May 9th, 1885, 
page 779.]

(2) I f  such deposit is made within the thirty days, the Court shall 
pass an order setting aside the sale, and the provisions of section 315 of 
the Code of Civil Procedure shall apply in the case of a sale so set aside :

Provided that, i f  a judgment-debtor applies under section 311 of 
the Code of Civil P r o c e d u r e  to set aside the sale of his tenure or hold
ing, he shall not be entitled to make an application under this section.

(3) Section 313 o f the Code of Civil Procedure shall not apply to 
any sale under this chapter.

[Section 313 of the Code of Civil Procedure allows the sale to bo set aside at 
tlie instance of the purchaser on the ground that the person whose property pur
ported to he sold had no saleable interest therein. This could not properly apply to 
tenures or holdings, the rent of which is a first charge on them, iu whosesoever 
hands they are.]
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N o t w i t h s t a n d i n g  a n y t h i n g  c o n t a i n e d  in  P a r t  X V  o f  t h e  I n d i a n

R e g is tra tio n  o f  c e rta in  R e g i s t r a t i o n  A c t ,  1 8 7 7 ,  a n  i n s t r u m e n t  c r e a t -  

in etrn m etits c re a tin g  in -  m g  a n  i n c u m b r a n c e  u p o n  n n y  t e n u r e  o r  

h o l d i n g  w h i c h  h a s  b e e n  e x e c u t e d  b e f o r e  t h e  

c o m m e n c e m e n t  o f  t h is  A c t ,  a n d  is  n o t  r e q u i r e d  b y  s e c t i o n  1 7  o f  t h e  

s a id  R e g i s t r a t i o n  A c t  t o  b e  r e g i s t e r e d ,  s h a l l  b e  a c c e p t e d  f o r  r e g i s t r a 

t io n  u n d e r  t h a t  A c t  i f  it is  p r e s e n t e d  f o r  t h a t  p u r p o s e  t o  t h e  p r o p e r  

o f f ic e r  w i t h i n  o n e  y e a r  fr o m  t h e  c o m m e n c e m e n t  o f  t h is  A c t .

| T h is  a fford s a reason ab le  f a c i l i t y  to  p erson s w h o  o m itte d  a t th e  tim e o f th e ir  

e x e c u tio n  to r e g is te r  docum en ts, th e  im p o rta n c e  o f w h ich  lia s  bean in crea sed  b y  
th e  p a ssin g  o i T h e  T e n a n c y  A c t .]

1 7 G . E v e r y  o f f i c e r  w h o  h a s , w h e t h e r  b e f o r e  o r  a f t e r  t h e  p a s s i n g  o f

N o tifw a 'io n  o f  in c u m - t h is  A c t ,  r e g i s t e r e d  a n  i n s t r u m e n t  e x e c u t e d  

b raneae to  la n d lo rd . b y  a t e n a n t  o f  a  t e n u r e  o r  h o l d i n g  a n d  c r e a t 

i n g  a n  in c u m b r a n c e  o n  th e  t e n u r e  o r  h o l d i n g ,  s h a l l ,  a t  t h e  r e q u e s t  o f  

t h e  t e n a n t  o r  o f  t h e  p e r s o n  i n  w h o s e  f a v o u r  t h e  i n c u m b r a n c e  is  c r e a t e d ,  

a n d  o n  p a y m e n t  b y  h im  o f  s u c h  f e e  a s  t h e  L o c a l  G  o v e r n m e n t  m a y  f i x  

in  t h is  b e h a l f ,  n o t i f y  t h e  i n c u m b r a n c e  to  t h e  l a n d l o r d  b y  c a u s i n g  a  

c o p y  o f  t h e  i n s t r u m e n t  to  b e  s e r v e d  o n  h im  in  t h e  p r e s c r i b e d  m a n n e r .

1 7 7 .  N o t h i n g  c o n t a i n e d  in  t h is  c h a p t e r  s h a l l  b e  d e e m e d  t o  e n a b l e

Power to create: in c u m -  ft p e r s o n  to  c r e a t e  a n  in c u m b r a n c e  w h i c h  h e

b ra u c e s  n ot e x te n d e d . c o u ld  n o t  o t h e r w i s e  l a w f u l l y  c r e a t e .

C H A P T E R  X V .

C ontract a n d  C ustom.

1 7 8 .  ( 1 )  N o t h i n g  in  a n y  c o n t r a c t  b e t w e e n  a l a n d l o r d  a n d  a

R estric tio n  on e x c lu s io n  t e n a n t  m a d e  before o r  a fte r  the p assin g o f
o f  A c t  b y  a g re e m e n t. this A c t—

( a )  s h a l l  b a r  in  p e r p e t u i t y  t h e  a c q u i s i t i o n  o f  a n  o c c u p a n c y - r i g h t  

in  l a n d ,  o r

(■b)  s h a l l  t a k e  a w a y  an o c c u p a n c y - r i g h t  in  e x i s t e n c e  a t  t h e  d a t e  o f  

t h e  c o n t r a c t ,  o r

[U n d er  th is  c la u s e  th e  question  m a y  b e  ra ise d , w h e th e r  p erson s w ho h a v e  

g iv e n  up th e ir  o c c u p a iic y -r ig lits  an d  lo s t  th e ir  la n d s a re  e n title d  to  re c o v e r  

th em . ]

( c )  s h a l l  e n t i t l e  a  la n d lo r d  t o  e j e c t  a  t e n a n t  o t h e r w i s e  t h a n  in

a c c o r d a n c e  w it h  t h e  p r o v i s i o n s  o l  t h is  A c t ,  o r

(d )  s h a l l  t a k e  a w a y  o r  l im it  t h e  r i g h t  o f  a  t e n a n t ,  a s  p r o v i d e d  b y

t h is ’ A c t ,  t o  m a k e  i m p r o v e m e n t s  a n d  c l a i m  c o m p e n s a t io n  

f o r  t h e t a .

( 2 )  N o t h i n g  in  a n y  c o n t r a c t  m a d e  b e t w e e n  a  l a n d l o r d  a n d  a  t e n a n t  

s i n c e  t h e  1 5 t h  d a y  o f  J u l y ,  18 8 0 , a n d  b e f o r e  t h e  p a s s i n g  o f  t h is  A c t
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s h a l l  p r e v e n t  a  r a i y a t  fr o m  a c q u ir in g  in  a c c o r d a n c e  w it h  t h is  A c t  «n 

o c c u p a n c y - r ig h t ,  in  la n d .

[The 15th July 1880 was the (late of the orders of the Government of Bengal 
malting public the Report of the Rent Commission.]

( 3 )  N o t h in g  in  a n y  c o n t r a c t  m a d e  b e t w e e n  a la n d lo r d  a n d  a t e n a n t  

after the passing o f  this Act s h a l l—

(a) prevent a raiyat from acquiring in accordance with this Act an
occupancy-right in la n d ;

(b) take away or lim it the right of an oceupaney-raiyat to use land
as provided by section 23 ;

(e) take away the right o f a raiyat to surrender Ins holding in 
accordance with section 86 ;

(d) take away the right o f a raiyat to transfer or bequeath his
holding in accordance with local usage ;

(e) take away the right o f an occupancy-raiyat to sub-let subject
to and in accordance with the provisions of tins A c t ;

(/■ ) take away the right, of a raiyat to apply for a reduction of 
rent under section 38 or section 52 ;

(n-) take away the right o f a landlord or a tenant to apply for a 
commutation o f rent under section 40 ; or 

( 1,) affect the provisions of section 67 relating to interest payable 
on arrears of rent :

Provided as follows : —

(i) nothing in this section shall affect, the terms or conditions of a
lease grunted bona fide  for the reclamation o f waste land, 
except that, where, on or after the expiration o f I lie term 
created by the lease, the lessee would under Chapter V  be 
entitled to an occupancy-right in the land comprised in the 
lease, nothing in the lease shall prevent him from acquiring 
that r ig h t;

(ii) when a landlord has reclaimed waste land by his own servants
or hired labourers, and subsequently lets the same or a part 
thereof to a raiyat, nothing in this A ct shall affect the terms 
of any contract whereby a raiyat is prevented from acquir
ing an occupancy-right in the land or part during a period of 
thirty years from the date on which the land or part is first 
let to a raiyat ;

[See Supplement to the Gazette o f India o f May 9th, 1885, pp, 785-787,]

(iii) nothing in this section shall affect the terms or conditions of
any contract for the temporary cultivation of orchard land 
with agricultural crops.



179. No tiling in this Act shall be deemed to prevent ft proprietor or a
Permanent mukarrarf holder of ft permanent tenure in a permanent* 

lci*se3. Iy-settled area from granting a permanent
mukarrarf lease on any terms agreed on between him and his tenant.

[Proprietors have had this rigid since 181.2— See section 52 of Peg. VIII of 
1793 : sections 2 and 3 of Keg, V of 1812 ; section 2 of Reg. XVIII of 1812 ; and 
section 2 pt Iieg. VIII of 1819.]

Utbnudi, char and dea- 1*0- ( !)  Notwithstanding anything ia
rah lands. tills Act, a raiyat—

(a) who in any part of the country where the custom of utbandi 
prevails, holds land ordinarily let under that custom and for 
the time being let under that custom, or 

(u) who holds land of the kind known as chur or dearah,
shall not acquire a right of occupancy—
in ease (a), in land ordinarily held under the custom o f utbandi and 

for tire time being held under that custom, or
in case (o), in tire chur or dearah laud,
until he has held the laud in question for twelve continuous years ; 

and, until he acquires a right of occupancy in the land, he shall be 
liable to pay such rent for his holding as may be agreed on between 
him and his landlord.

[Utbandi in Bengal is a custom under which raiyats are allowed to cultivate 
such parcels of land as they wish, the rent being paid upon the area under cultiva
tion cacti year. The custom prevails in sparsely inhabited places, or where there 
is much poor land, in which latter case the same parcels are seldom cultivated 
two years successively. Chur or dearah land consists of alluvial soil thrown up 
by fluvial action. Such land is not at Erst fit for ordinary cultivation, though 
some kinds of crop can be grown on it.]

(2) Chapter V I shall not apply to raiyats holding land under the 
custom of utbandi in respect of land held by them under that custom.

[Chapter VI relates to non-occupancy raivats.]

( 3) The Collector may, on the application of either the landlord or 
the tenant or on a reference from the Civil Court, declare that any land 
has ceased to be chur or dearah land within the meaning of this section, 
and thereupon all the provisions of this A ct shall apply to the land.

181. N o t h in g  in  t h is  A c t  shall a ffe c t  a n y  in c id e n t  o f a g b a t w a li  or
Saving as to service- other service-tenure, or, in particular, shall 

tenures. confer a right to transfer or bequeath a
service-tenure which, before the passing of this A ct, was not capable 
of being transferred or bequeathed.

[As to Gbatwali tenures, see Reg. XXIX of 1814: Act V of 1359: 1, L, R.
3 Calc. 202: I. L. R. 9 Calc, 388, 411 : I. b. It. 10 Calc. 677: L. R. 9 1. A.
104 ; S. 0 . I, I,. It. 9 Calc. 187 : and the cases to be found in the Author’s Regu
lations, pp. 430-39.]

i  I ) '
Contract and Custom. 95 S k j j



1 8 2 .  W h e n  a  - r a iy a t  h d h ls  l»is h o m e s t p i d  o t h e r w i s e  t lm n  a s  p in  t o f

_ , , Lis holding as a raiyat, the incidents *>f his
Homesteads* t, ,

tenancy of the homestead shall be regulated
b y  l o c a l  c u s t o m  o r  u s a g e ,  a n d ,  s u b j e c t  t o  lo c a l  c u s t o m  o r  u s a g e ,  b y  t h e

p r o v i s i o n s  o f  t h is  A c t  a p p l i c a b l e  t o  la n d  h e ld  b y  a  r a iy a t .

[It is to be observed that the provisions of this section apply to rniyats only—
See the detinition in section 5, ante..' They do not apply to other persons holding 
h(uta or homestead land its villages, towns, or cities, who continue to be 
governed b y  the existing l a w . ]

1 8 3 .  N o t h i n g  in  t h is  A c t  s h a l l  e f f e c t  a n y  c u s t o m , u s a g e  o r  c u s -

, . t o m a r y  r i g h t  n o t  i n c o n s i s t e n t  w i t h ,  o r  n o t
S a v in g  o f cu stom . „  , , . . . .  , ,

e x p r e s s l y  o r  b y  n e c e s s a r y  i m p l i c a t i o n  m o d i 

f ie d  o r  a b o l i s h e d  b y ,  i t s  p r o v is i o n ,

Illu stra tion s.

(1) A  usage under which a raiyat is entitled to sell his holding witlioi:!; the con
sent of his landlord is not inconsistent with, and is not expressly or by necessary 
implication modified or abolished by, the previsions of (his Act, That usage, 
accordingly, wherever it rnay exist, will not ho affected by this Act.

[It was much debated whether the occupancy-right should by law be male 
transferable; and it was ultimately decided to leave its transferability to be 
governed by custom. See the question discussed ia Appendix I of the Author’s 
Digest o f the Lata o f Landlord and Tenant in Bengal— See clause (et), sub-saciioh 
(Si) of section 178, rirefe.]

(2) The custom or usage that an under-raiyat should, under certain cireum- 
eraaces, acquire a right of occupancy is not inconsistent with, and is not expressly 
or by necessary implication modified or abolished by, the provisions of this Ai t.
That custom or usage, accordingly, wherever it exists, will not be affected by 
this Act.]

C H A P T E R  X V I .

L imitation.

1 8 4 .  ( 1 )  T h e  s u i t s ,  a p p e a l s  a n d  a p p l i c a t i o n s  s p e c i f ie d  in  S c h e d u l e

l im it a t io n  in  su its , 1 1 1  a n n e x e d  t o  t h is  A c t  s h a l l  b e  i n s t i t u t e d

appeals and applications and made w ithin the time prescribed in that:
in Schedule III. schedule for them  re sp e ctiv e ly ; and every

such suit or appeal instituted, and application made, after the period 
of lim itation so prescribed, shall be dismissed, alth ough lim itation has 
not been pleaded.

[A pr ovision similar to Hint contained in this last clause is to be found in 
section 4  of The Indian Limitation Act.]

( 2 )  N o t h i n g  in  t h is  s e c t i o n  s h a l l  r e v i v e  t h e  r i g h t  t o  i n s t i t u t e  a n y  

s u i t  o r  a p p e a l  o r  m a k e  a n y  a p p l i c a t i o n  w h i c h  w o u l d  h a v e  b e e n  b a r r e d  

b y  l i m i t a t i o n  i f  i t  h a d  b e e n  i n s t i t u t e d  o r  m a d e  i m m e d i a t e l y  b e f o r e  th e  

c o m m e n c e m e n t  o f  t h is  A c t .

\ • \ $!b> /9 $& The Bengal Tenancy A ct, r 885. ' N  I ,
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Limitation— Pem it us. 957

185. ( 1) Sections 7, 8 and 9 o f tlie Indian Lwiihitiotl Act, 1877,

fordo,a of the Indian sll!,U " S u p p l y  to the suits s»d appli- 
l.i notation Act not nppIL- cations mentioned ill tue last foregoing 
cable to such suits, &o. section.

[Section 7 provides that if a person is a minor, insane, or an idiot at the time 
from which the period of limitation is to he reckoned, lie may institute his suit 
or make his application within the same period after the disability has ceased, as 
would otherwise have been allowed from the time prescribed by the law.

Section 8 provides that when one of several joint creditors or claimants is 
under such legal disability and a discharge; Can be given without his concurrence, 
time wiil run against them alt; but if such discharge cannot be given, time will 
not run against any Of them, until one of them becomes capable of giving such 
discharge.

Section 9 provides that when once time has begun to run, no subsequent dis
ability or inability to sue stops it.]

(2) Subject to the provisions o f this chapter, the provisions of the 
Indian Limitation A ct, 1877, shall apply to all suits, appeals aud appli
cations mentioned in the last foregoing section.

[See Report of the Rent Commission, §§ 158-101.]

C H A P T E R  X V I I .

(Supplemental.
Penalties.

186. ( 1 )  I f  a n y  p e r s o n , o t h e r w is e  th a n  in
Penalties for illegai in- accordance with this A c t  or soma Other eu- 

terference with produce. , . . . ,
actineiit tor the tune being in force,—

(a) distrains or attempts to distrain the produce o f a tenant’s 
holding, or

(J) resists a distraint duly made under this Act, or forcibly or 
clandestinely removes any property duly distrained under 
this A ct, or

(c) except with the authority or consent of the tenant, prevents 
or attempts to prevent the reaping, gathering, storing, re
moving or otherwise dealing with any produce o f a holding,

he shall be deemed to have committed criminal trespass within the 
meaning of the Indian Penal Code.

[The punishment; for which under section 447 of the Code is imprisonment of 
either description for a term which may extend to three months, or fine which 
may extend to live hundred rupees, or both.]

(2) A ny person who abets within the meaning of the Indian Penal 
Code the doing o f any act mentioned in aub-aectiou [1), shall be



deemed to have abetted tlte coHuniasion of criminal trespass within the 
meaning of that Code.

[See sections 109 and 116 of the Indian Penal Code.]

Agents and representatives o f  landlords,

187. (1) Any appearance, application or act, in, before or to any
Court or authority, required or authorized by

Power for landlord to tj,;s A c t  to be made or done by a landlord, 

may, unless the Court or authority otherwise 
directs, be made or done also by an agent empowered in this behalf by 
a written authority under the hand o f the landlord.

[It is not quite clear whether this provision is intended to modify sections 10 
and 20 of “  The Legal Practitioners Act,” XVIII of 1879, which prohibits persons 
from practising unless they have obtained a certificate under the Act. There is, 
however, a difference between acting for one landlord in the cases concerned with 
his estate, and acting for all employers, which latter is practising.]

(2) Every notice required by this A c t  to ba served on, or given to, 
a landlord shall, i f  served oil, or given to, an agent empowered as 
aforesaid to accept service o f or receive the same on behalf o f  the 
landlord, be as effectual for the purposes o f this A c t  as if it had been 
served on, or given to, the landlord in person.

(3) E very document required by this A c t  to be signed or certified 
by  a landlord, except an instrument appointing or authorizing an 
agent, may be signed or certified by an agent o f  the landlord authorized 
in writing in that behalf.

[It is to be regretted that the law has not required registration of the written 
authority to the agent in all these cases. The tenant will otherwise find it very- 
hard in many cases to prove the authority, when it is the landlord’s interest or 
advantage that it should not be proved,]

188. W here two or more persons are joint-landlords, anything

loini landlords to act ’which the landlord is under this A ct required
collectively or by common or authorized to do must be done either by 
agent. both or all those persons acting together, or
by an agent authorized to aot on behalf of both or all of them.

[As to the power of any one of two or more co-sharers, or co-parceuers, or (as 
the Act now terms them) joint-landlords, there has been considerable doubt ami 
litigation—sec, as to the right of one of them to make a survey and measure
ment, 10 B. L. R. 397; S. C. 19 W. R. 280; 20 W. R. 885: 9 C. L. R, 444;
I. L. 15. 7 Calc. 684 -to enhance rent, 2 C. L. 15. 370; S. C. 7. L. 15. 4 Calc. 96 :
5 C. L. R. 545; 9 C. L. 15. 37; S. C. I. L. 15. 7 Caic. 638: 10 C. L. R. 331:
1. L. R. 4 Calc. 9G, 592: I. L. R. 5 Calc. 273, 574 : I. L. R. 7 Calc. 633, 751 : I.
I,. R. 8 Calc. 353: I. L. 15. 9 Cate. 861:—to eject, 3 C. L. R. 76: 12 C. L. R.
223: I. T,. R, 4 Calc, 961:—to sue for Ids share of rent separately, 5 W. R.
Act X, 68: 15 W. B. 213: 19 W. 11. 168: 20 W. 15. 76 : 22 W. R. 229, 394:

\- \ )  -Jy 958 The Bengal Tenancy Act, 1885. I^OLj



W. B. 11: 25' W. R. 25: 8 B. R. R. A. C. 230: 12 B. 7.. 71. 289, 290 note,
291 note, 293 n ote, 395: 3 C. b . It. 223: 8 C. L. R. 445: I. L. R. 4 Calc. 90,
850, 550: I. L. R. 5 Calc. 915, 911: I. L. R, 7 Calc. 150: I. h. 11. 8 Calc,
2 77.]

R u le s  under A cl.

1 8 9 .  T h e  L o c a l  G o v e r n m e n t  m a y ,  f r o m

gaT d h ijT p ro ced u re ''p ow ers t im e  t o  t ! ln e > b 7  f f O t i f ic a t io a  in  t h e  o f f i c i a l
o f officers an d  se rv ic e  o l G a z e t t e ,  m a k e  r u l e s  c o n s i s t e n t  w i t h  t h is  

notice3, A e t -

( 1 )  t o  r e g u l a t e  th e  p r o c e d u r e  to  b e  f o l l o w e d  b y  R e v e n u e - o f f i c e r s  in

t h e  d i s c h a r g e  o f  a n y  d u t y  im p o s e d  u p o n  t h e m  b y  o r  u n d e r  t h is

A c t ,  a n d  m a y  b y  s u c h  r u le s  c o n f e r  u p o n  a n y  s u c h  o f f ic e r —

(a ) any power exercised by a Civil C o u rt in the trial of 

s u i t s ;

(& ) p o w e r  t o  e n t e r  u p o n  a n y  la n d ,  a n d  to  s u r v e y ,  d e m a r c a t e  

a n d  m a k e  a  m a p  o f  t h e  s a m e , a n d  a n y  p o w e r  e x e r 

c i s a b l e  b y  a n y  o f f ic e r  u n d e r  t h e  B e n g a l  S u r v e y  A c t ,

1 8 7 5 ;  a n d

( c )  p o w e r  t o  c u t  a n d  t h r e s h  t h e  c r o p s  o n  a n y  la n d  a n d  

w e i g h  t h e  p r o d u c e ,  w i t h  a  v i e w  to  e s t i m a t i n g  t h e  

c a p a b i l i t i e s  o f  t h e  s o i l  ; a n d

( 2 )  t o  p r e s c r i b e  tire  m o d e  o f  s e r v i c e  o f  n o t i c e s  u n d e r  t h is  A c t

where no mode is  prescribed b y  this or any other A ct.

1 9 0 . ( 1 )  E v e r y  a u t h o r i t y  h a v i n g  p o w e r  to  m a k e  r u l e s  u n d e r  a n y

, . section o f  this A ct  shall, before making the
P r o c e d u r e  f o r  m i l k i n g ,  .  „ .. ’ , °  ,

p u b l i c a t i o n  ami confirm- rules, publish a  draft of the proposed rules
ntion of ru les, fo r  t h e  in f o r m a t io n  o f  p e r s o n s  l i k e l y  t o

b e  a f f e c t e d  t h e r e b y .

( 2 )  T h e  p u b lic a t io n  s h a l l  b e  m a d e ,  in  t h e  c a s e  o f  r u l e s  m a d e  b y  t h e  

L o c a l  G o v e r n m e n t  o r  H i g h  C o u r t ,  in  s u c h  m a n n e r  a s  m a y  in  i t s  o p in io n  

b e  s u f f ic ie n t  f o r  g i v i n g  in f o r m a t io n  to  p e r s o n s  i n t e r e s t e d ,  a n d ,  in  t h e  

c a s e  o f  r u le s  m a d e  b y  a n y  o t h e r  a u t h o r i t y ,  in  t h e  p r e s c r i b e d  m a n n e r  :

P r o v i d e d  t h a t  e v e r y  s u c h  d r a f t  s h a l l  b e  p u b l i s h e d  in  t h e  o f f ic ia l  

G a z e t t e .

( 3 )  T h e r e  s h a l l  b e  p u b l is h e d  w it h  t h e  d r a f t  a  n o t i c e  s p e c i f y i n g  a 

d a t e ,  n o t  e a r l i e r  t h a n  t h e  e x p i r a t i o n  o f  o n e  m o n t h  a f t e r  t h e  d a t e  o f  

p u b l i c a t i o n ,  a t  o r  a f t e r  w h i c h  t h e  d r a f t  w i l l  b e  t a k e n  i n t o  c o n s id e r a t io n .

( 4)  T h e  a u t h o r i t y  s h a l l  r e c e i v e  a n d  c o n s id e r  a n y  o b j e c t i o n  o r  

s u g g e s t i o n  w h i c h  m a y  b e  m a d e  b y  a n y  p e r s o n  w it h  r e s p e c t  t o  t h e  d r a f t  

b e f o r e  t h e  d a t e  s o  s p e c i f ie d .

(5 )  T h e  publication in the official G azette  of a rule purporting to  

l i e  made under this A c t  shall be conclusive evidence that it Las been 
duly made.

h Procedure of Revenue-officers. 95 S l



(6) A ll rules made under this Act may, from time to time, subject 
to the sanction ( if  any) required for making them, be amended, added 
to or cancelled by the authority having power to make the same.

Provisions as to temporarily-settled districts.

191. W here the area comprised in a tenure is  situate in an estate

S a v i n g  ns to land held wbieh bas never been permanently settled, 
in a district not perina- nothing in this Act shall prevent the enhance- 
neutly settled. meat o f the rent upon the expiration o f a
temporary settlement of the revenue, unless the right to hold beyond 
the term o f the settlement at a particular rate o f rent has been 
expressly recognized in settlement-proceedings by a Revenue-authority 
empowered by the Government to make definitively or confirm 
settlements.

[ T h i s  i s  a  r e p r o d u c t io n  o f  e x i s t i n g  la w .  S e e  Supplement to Gazette of India of 
May 9th. 1885 , p p . 7 89 - 7 91 . ]

192. W hen a landlord grants a lease, or makes any other contract,

Power to alter rent in purporting to entitle the tenant of laud not
c a s e  o f  n e w  a s s e s s m e n t  o f  i n c l u d e d  in  a n  a r e a  p e r m a n e n t l y  s e t t l e d  t o

r e v e n u e .  l i o l t l  t l i A t  l a n d  f r e e  o f  r e n t  o r  a t  a  p a r t ic u la r

r e n t ,  a n d  w h i l e  t h e  l e a s e  o r  c o n t r a c t  is  in  f o r c e —

(«) land-revenue is for the first time made payable in respect o f 
the land, or

(J) land-revenue having been previously payable in respect o f it, 
a fresh settlement of land-revenue is made,

a Revenue-officer may, notwithstanding anything in the contract 
between the parties, by order, on the application of the landlord or 
of the tenant, fix a fair and equitable rent for- the land in accordance 
with the provisions of this A ct.

[ T h i s  p r o v is io n  is  n e c e s s a r y  i n  o r d e r  t o  p r e v e n t  t h e  G o v e r n m e n t  r e v e n u e  f r o m  

b e i n g  e n d a n g e r e d  b y  g r a n t s  o f  la n d ,  r e n t - f r e e  o r  a t  a n  in a d e q u a t e  r e n t . ]

Rights o f  pasturage, §-c.

193. T h e provisions of this A ct applicable to suits for the recovery
Rights of pasturage, of arrears of rent shall, as far as may be,

f o r e s t - r i g h t s ,  &u. a p p l y  t o  s u i t s  f o r  t h e  r e c o v e r y  o f  a n y t h  inn-

p a y a b l e  o r  d e l i v e r a b l e  i n  r e s p e c t  o f  a n y  r i g h t s  o f  p a s t u r a g e ,  f o r e s t -  

r i g h t s ,  r i g h t s  o v e r  f i s h e r i e s  a n d  t h e  l i k e .

[ T h i s  s e c t io n  r e p r o d u c e s  a n d  e x t e n d s  c la u s e  4 o f  s e c t io n  23  o f  A c t .  X  o f  1859 . ]

Saving fo r  conditions binding on landlords.

194. W here a proprietor or permanent tenure-holder holds his

Tenant not enabled by e8t:*ta or te,,ure snbJeet to t),c observance of
A ct to violate conditions any specified rule or condition, nothing in
binding on landlord. this A ct shall entitle any person occupying

[ ( [ J i W ,  • V C T
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P ' ' .....  ir f i  . (ct
Enactments not affected by Act. 961

land within the estate or tenure to do any act which involves a viola
tion o f that rule or condition.

[This ig a new and a very proper provision. Were it otherwise, a tenant m ight, 
by bis act, render his landlord liable to forfeiture or damages.]

Savings fo r  special enactments.

Savings for special en- 195. Nothing in this A ct shall affect.—  
actments.

(a) the powers mid duties of Settlement-officers as defined by any 
law not expressly repealed by this A ct;

[See Regulations V II  of 1822, IX  of 1825, and IX  of 1833 : and the Author’s 
Bengal Regulations, Index, Title, SefflemeiX.]

(&) any enactment regulating the procedure for the realization of 
rents in estates belonging to the Government, or under the 
management of the Court of Wards or of the Revenue- 
authorities ;

See A ct T i l  (B . C .) of 1868 ; and Act V II  (B . C .) of 1880, “ The Public 
Demands Recovery A ct.” The procedure for realization of these rents is this—
The Collector makes a certificate that the amount is due; and unless the tenant 
proceeds in the C ivil Court and has this certificate set aside, it can l.c executed 
as a decree. Proceedings must be taken to set it aside within one year after service 
upon tire tenant of notice of its having been made and filed in the otfiec of tire 
Collector; and the tenant must first have stated in a petition to the Collector 
the grounds on which he claims to have tire certificate cancelled, or must satisfy 
the Civil Court that lie had good reason for not doing so. This procedure starts 
w ith  the presumption that the rent is due, and throws on the tenant the burden 
or proving that it is not due. It is defended on the ground that the certificate 
is made only by a responsible public officer, who has no personal interest in the 
m atter; that there is the highest improbability that he would make a certificate 
J,„. relit not actually clue; and that the accounts, being carefully kept in a public 

office, are a guarantee against error.]
(<;) any enactment relating to the avoidance of tenancies and in

cumbrances by a sale for arrears of the Government revenue ;

[See, as to such sales of estates in permanently-settled districts, section 87 of 
A c XI of 1859; and, as to such sales in districts not permanently-settled, section 
52 of the same Act. As to sales of tenures for arrears of revenue,‘see sections 
It and 12 of A ct V II (B . C.) of ISG8: Act II  (B . C .)  of 1871: I. L. R. 8 Calc.

230.]
(d) any enactment relating to the partition of revenue-paying

estates;
[See A ct V II I  (B.C.) of 1876, “  The Estates Partition Act.”]

(e) any enactment relating to patni tenures, in so far aa it relates

to those tenures; or
rgee Regulation V III  of 1819. The first seven sections of this enactment arc 

concerned "alm ost exclusively with patni tenures. Section 8 and following
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sections provide ft procedure for recovering rent by summary sale without suit or 
decree; and this procedure is applicable not only to pattti tenures, but to all 
tenures “ upon which the right, of selling or bringing to sale for an arrear of rent 
may have been specially reserved by stipulation in the engagements interchanged 
on the creation of the tenure.” ]

( / )  any other special or local law not repealed either expressly or 
by necessary implication by this A ct.

[As for example, “ The Chota Nagpore Tenures’ Act,” II (B. C.) of 1SS9 :
“ The Ch-.ta Nagpore Landlord and Tenant Procedure Act,” l  (B. C.) of 1879: 
“ The Koogh'y and Burdwatl Drainage Act,,” V  (B. C.) of 1871, section 33j 
“ The Bengal Embankment Act,” VI (B. C.) of 1878, sections 49, 51: “ The 
Bengal Survey Act.,” V (B. C.) of 1.875, section 88. A “ special law” is defined 
in the Indian Penal Code to be a law applicable to a particular subject; and a 
“  local law ”  to be a law applicable only to a particular part of British India.]

Construction of Act,
, , 196, T h is A ct shall be read subject to

Act to be read subject . . . . .
to Acts hereafter passed every A c t  passed a lter its commencement
by Li.mt.emm 1-Governor by the Lieutenant*Q overnot1 o f B engal in
of Bengal in Council, Council

|B y  “ the Indian Councils’ Act, 1881,” 24 anti 25 Viet. Cap. 67, 8. 42, the 
Lieutenant-Governor of Bengal in Council has power to make laws and regula
tions for tlie peace and good government of the Bengal Division of the Presidency 
of Fort William, and for that purpose to repeal and amend any laws and regu
lations made prior to the coming into operation of the Councils' Act by any author
ity in India. It has been considered by some that these provisions negative 
by implication the power of repealing and amending any Act made by the 
Governor-General in Council after the coming into operation of the Councils’
Act, If this view be sound, a question may be raised as to whether the above 
section is. not nttra vires so far as regards any provision of a subsequent Act of 
the Bengal Council, which may repeal or amend the Tenancy Act. It may be 
said that it is .only the vernor-Gcneral’s Council which can repeal or amend 
any of the provisions of The Tenancy Act, and that it, cannot delegate its legis
lative powers, See, however, L. it. 5 I. A. 178, as to the distinction between 
conditional legislation and the delegation of legislative power.]
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Schedule of enactments repealed. 963 k X L j

SCHEDULE I.
(See section 2.)

R E P E A L  O F E N A C T M E N T S .

Regulations of the Bengal Code.

Number find year. Subject of Regulation. Extent of repeal.

VILI of 1793 ... A  Regulation for re-enact- 1 Sections 51, 52, 53, 
ing with modifications ami 54 , 55 ,  6! ami 65 . 
amendments the rules for 
the Decennial Settlement 
of the l ’ obiio Revenue 
payable from the lands of 
the zanumliirs, independ
ent talitqdars and Other 
actual proprietors of land 
in Bengal, Behar, and 
Orissa, passed for those 
Provinces respectively Oil 
the 18th September, 1789, 
the 25th November, 1789, 
and the 10th February,
1790, and subsequent dates.

X I I  of 1805 ... A  Regulation for the set- » Section 7. 
tleraent and collection of 
the Public Revenue in 
the zila of Cuttack, in
cluding the parganas of 
Pattaspur, K u m m a d i-  
chour, and Bagrae, at pre
sent included in the zila 
of Midnapur,

V  of 1812 ... A Regulation for amending 1 Sections 2, 3, 4 , 26 
some of the rules at pre- and 27. 
sent in force for the collec
tion of the Land revenue.I

X V I I I  of 1812 ... A  Regulation for explain- > The preamble and
log Section 2, Regulation sections 2 and 3.
V-; 1812, and rescinding 
Sections 3 and 4, R egula- 
tion X I.J V , 1793’ and 
Sections 3 and 4, Regula
tion L, 1795, and enacting 
other rules in lieu thereof, j

* See the Table, page xxi of the Author’s Digest of the Law of Laadlonlan:t
Tenant in Bengal.
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SCHEDULE I.
Regulations of the Bengal Code.— (O ontcl.)

Num ber and year. S u b j e c t  o f Regulation. E x t e n t  o f r e p e a l .

X I  of 1823 ... A  Regulation fo r  d e c l a r i n g  In clause 1 o f s e e 
the rules to be observed lion 4, from and 
in determining claims to i n c l u d i n g  t h e  
lands gained by alluvion words “ nor if nit - 
or by dereliction o f a river nexed to a still
er t h e  sea. ordinate tenure ”

to the end o f the 
clause.

Acts o f the. Bengal Council.

Num ber mid year. Subject o f A ct. Extent of'repeal.

V I  of 1862 ... An A ct to amend A c t  X  of 2 T he whole A ct.
1859 (to amend the law 
relating to the recovery o f 
rent in the Presidency o f 
F o rt William in Bengal).

I V  of 1867 ... An A ct to explain mid 5 T he whole Act. 
amend A c t  V I  of 1862, 
passed by tbe Lieutenant- 
Governor o f JBengnI in 

I Council, and to give vali
dity to certain judgments.

V I I I  o f 1869 ... I An A ct to amend the Pro- T he whole A ct. 
cedtire in suits between 

I Landlords and Tenants.
V I I I  o f 1879 ... | An A ct to define and limit T h e whole A ct.

] the powers o f Settlemeut- 
j officers.

A c t  o f  the G overn or G en era l i n  C o u n cil.

Number and year. Subject of Act, Extent of repeal.

X  of 1859 ... An A ct to amend tiie law 2 T h e whole A ct.
relating to the recovery of 

i rent in the Presidency of 
| F o rt W illiam  in Bengal. I

_____ ______|__ ___________  i
* These Acts arc still in force in the Division «i Orissa, sec section 3 of The 

Tenancy Act,



__

(ct
FORM OF RECEIPT. FORM OF RECEIPT.

g f f e--------  -

PARTICULARS OF THE HOLDING (LANDLORD’S PORTION). PARTICULARS OF THE HOLDING (TENANT’S PORTION).
__ jsp§5 w
--- :0:----  ----:o:---  o

1. Serial number of Receipt §8113  1- Serial number of Receipt &
2. E sta te   ̂ ; V illa g e  ; T h a n a  g g |||g  2* E sta te  ; V illa g e  : T b a n a  ^
3. Tenant’s name . Son of §§f<te 3. Tenant’s name , Son of —v ^
4. P a r t ic u la rs  of th e  b o ld in g — < 3 ^  4. P a r t ic u la rs  o f  The h o ld in g — hp r^.

Nnkdi} Bigiias ; rent Bs. JVwMi* Bighas ; rent Bs. a  pS 5^
Bautdi,3 4 5 Bighas : Maunds ; or Bs. Baouli,* Bigiias : Mannas ; or Bs. “  ^  m  <5

(Julkn r* Rs. g | | g g  (Jn lkur* Bs. £  £j &.
< Bnnkur,0 Bs. < Bnnkur* Bs, §  K  £l 5 .
( Phulkur.’  Rs. g g g  | Phnlknr.7 Bs. *“ ^  ® ^

Government Cesses j p\^HcC'w orks Cess. Rs. | | | | f  Govemment CeffiES ] PuWi^Works Cess, Rs. ^ '  S  ^
6. Signature of the Landlord or his Authorized g g g g  5. Signature of the Landlord or his Authorized s  £  <5i

Agent Agent ^  m  Jzj 3
-------------------------------------------------------------------------------- --------------------------------------------------------------------------------------------------------------------------r------------------------------------------------— ----------------------------------- ------------------------------------------— -----------------  ^  '  *

Section 55 of the Bengal Tenancy Act, 1885, provides as follows :—  C

(1) When a tenant makes a payment on account of rent, he may declare the year or the year and ©
instalment to which he wishes the payment to be credited, and the payment shall be credited 3
accordingly.

(2) I f  he does not make any such declaration, the payment may be credited to the account of such year
and instalment as the landlord thinks fit.

3 “ Nnkdi” means land held at a money rent. 6 “ Bnnkur” means forest rights. \Q
4 “ Kaouiimeans land held at a rent payable in kind. ? “ l Jhuikur” means the rigli6 of taking fruit, C\
5 “ Juikur” means fishery rights. .



? |  J <SL
DETAILS OF PAYMENTS (TENANT'S PORTION). cgfeg DETAILS OF PAYMENTS (LANDLORD’S PORTION). g

- •   —  ------ t v  - L f V  —  -  —  •-•-•  — =—  =.........., .• &
§ S  i ^ CKD*‘ B aodli, J u ik u b , i t c .  Cesses. °  g 5 K ck d i. B aocli. J cekoii, Sic . Cesses

4 *  —— — r  - — ;— -—  ......... ;__ i s g g g g  =1 ___________ _________ __ _____ ‘
® ® I ° * 2 ® * I f  Sslll3 11o ® 0 * 0  0 * 0  *3 ' © o •

f a  1 i s  1 i r  1 i l l  1 11 k  1 !  1 11 ? i&. 1 11 1 11
s a s  • 1  - * • n  * * 1 s  ■  8 * § * C |  g § f e  1 • | =  S • § s  § .  1 -  1 £ 3

~ f  I § : § : i 5 ° §  £5 | | | |  “ i  §  §  § g  = g g g  gq  g

| » *  § *  | t  1=  I -  | t | | t  *4  I t  , | l  1 * 1  1*1 I t  J t  H  U | l  IS  | t  ! ;  B  |

i s | m m  a  ^

__________ — ;___________________ H I ______  . fe S>---------------------------- |

! m k  1 r  H
i i :  ( - l  -••------------- — .----- --------------------------- — — i ------------------------ ---------- p  ^

* 3  i I p

§|||>  S  >.
p ; ‘ V?

s g g  I
i 1 s l f e----------- —  ------------ j------  ---- --------- --------------______:  i____________________ ;  _    i______ __
1 g p §  i ” i

L # i  r  I - ! j

8 ‘s kisfc” weans an instalment of rent payable in money.

______1 ___________ _____________



n

FORM OF A C C O U N T ,  sfeg FORM OF A C C O U N T ,  o l j
_______ § g jg |  _______

1 .  Y e a r  * |p | : 1 .  Y e a r

2 . T e n a n t ’s  n a m e  «sgS8E» 2 , T e n a n t ’ s n a m e

3 . P a r t i c u l a r s  o f  h o l d i n g — ( a r e a ,  r e n t ,  & e .)  3- P a r t i c u l a r s  o f  b o ld in g — ( a r e a ,  r e n t ,  & c .)

B i g h a s  B a t e  R a , A ,  P . B i g h a s  R a t e  R a . A .  P ,

SuliAl cgg|gg Nukdi
G o v e r n m e n t  C e s s e s  g s g g g  G o v e r n m e n t  C e s s e s  q

B i g h a s  M a u n d s  R s . A .  P .  B i g h a s  M a u n d s  R s . A .  P ,  K

Baouli c S p s §  Baouli 'gi
J u l k u r  . . .  . . .  & ? |g >  J n l k u r  . . .  . . .  , - j  £?*

B u n k u r  . . .  . . .  B u n k u r  . . .  . . .  f *  r *

P h u l k u r  . . .  . . .  P h u l k u r  . . .  . . .  ^  <fc"

M a u n d s  R s . A .  P .  g g s || g  M a u n d s  R s . A .  P .

t .  D e m a n d  o f  t h e  y e a r  . . .  g g g j g  4. D e m a n d  o f  t h e  y e a r  . . .  j  ,

5 . B a la n c e  o f  f o r m e r  y e a r s  ( B a k a y a )  g g g l g  5. B a la n c e  o f  f o r m e r  y e a r s  ( B a k a y a )  — -

“" " i t s .  A . ' p .  a S §  R s . A .  P .‘ |

6. T o t a l  d e m a n d  ( c u r r e n t  a n d  a r r e a r )  . . .  6. T o t a l  d e m a n d  ( c u r r e n t  a n d  a r r e a r s  . . .  2£

( C u r r e n t  d e m a n d  > . ( C u r r e n t  d e m a n d . . .  < _
7. P a id  e a c h  021 a c c o u n t  o f<  7 .  P a id  e a c h  o n  a c c o u n t  01

( A r r e a r  d e m a n d  g g p f g  {  A r r e a r  d e m a n d  . . .

Maunds Maunds
S. P a id  in  k i n d  . . .  . . .  ^ f l §  8 . P a id  in  k i n d  . . . _______________________

A• F- §fji>  Re' A’ P>
9 . B a la n c e  o u t s t a n d in g  a t  e n d  o f  y e a r  9 . B a la n c e  o u t s t a n d i n g  a t  e n d  o f  y e a r  O

10 . S i g n a t u r e  o f  t h e  L a n d lo r d  o r  h is  a u t h o r iz e d  A g e n t  10 . S i g n a t u r e  o f  t h e  L a n d lo r d  o r  in s  a u t h o r iz e d  A g e n t



n
V f i T

068 The Bengal Tenancy Act, 18S5. I j

SCHEDULE Hi.
L I M I T A T I O N .— (See. section 184.)

P ast  I. -Suits.
,t.. , ^ " ~~ , ■: j '

. . , „ . ; Period of Time from which period
Description of suit. Limitation. beg his to run.

], T o  eject any tenure-holder One year ... T h e date o f  the 
or raiyat on account o f any breach,
breach of a condition in 
respect o f which there is a 
contract expressly p rovid
ing that ejectment shall be 
the penalty of such breach.

2. For the recovery o f  an ar-
rear o f  rent—

(a )  when the nrrear fell Six months ... T h e date o f  the ser- 
due before a deposit vice of notice o f the
was made under sec- deposit,
tion 61 on account 
o f die rent o f the 
same holding.

(A) in other cases ... Three years ... The last day o f the
Bengali y ea r9 in 
which the nrrear fell 
due, where that year 
prevails, and the last 
day o f  the month of 
Jeyt of the A aili or 
Fasli year in which 
the nrrear fell due, 
where either of 
those years prevails.

3, To recover possession o f land Two years ... T he date of dispos-
elaimed by the plaintiff as session.1
an occupancy raiyat.

P art I f . — A p p ea ls .

, ,  . . , . Period of Time from which period
Description of Appeal. Limitation. begins to run.

From any decree or order under Thirty days ... T h e date c f  the de- 
this A ct, to the Court o f  a ” cree or order ap-
D istrict Judge or Special pealed against.
Judge.

.  — ...    ------------------- —  ---------------— — ---------- ------ ------- --------------------- —  — ..........—   ..........—  ■■
a See I L R. 6 Calc. 325,
• See 9 C. L. It. 139, 253: X. L. It, 5 Calc. 246 : I. h .  JR. 7 Calc. 442: X, L. R* 8 Calc. 365 ;

1, L R. 9 Calc. 147, 280, 423,
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Limitation-Schedule. 969 J

Part II — Appeals— (continued).

Description of Appeal. of |T«‘»e from which period
Limitation begins to run.

„  I
From any-order o f a Collector T h iity  days ... i T h e date of the order 

mnler this A c t  to the Com- appealed against,
missioner.

1’a rt  I I I .— Application!:.

Description of Application, .nf Time from which period
1 11 Limitation. begins to run.

6. For the execution of n de- T hree years ... ( 1) T he date of the
cree or order made under decree of order;
this A ct, or any A ct re- or
pealed by this A ct, and ( 2 ) where there has
not being 11 decree for a been an appeal,
sum o f money exceeding tins date of the
Its. 500, exclusive of any final decree or
interest which may have order of the
accrued after decree upon A p p e l l a t e
the sum decreed, but in- C o u rt; or
elusive of the costs o f exe- ( 3) where there has
cuting such decree; except, been a review
where the judgm ent-debtor o f  judgment,
has by fraud or force pre- the date o f the
vented the execution of the decision passed
decree, in which case the on the review,
period o f limitation shall be 
governed by the provisions 
of the Indian Limitation 
A ct, 1877.s

s See fi W. It, \ Ct x, 8, 84 : 24 W. K. 442 : 4 It. L, It, P. B. 82 ; 8 0. T,. li. 409 J S. C.
I. h .  It. 7 Calc. 127: 12 C. L. It. 58, SIB . 1. L. It. 3 Calo. 518: I. L. It, 6 Cat:, 554;
I. L R, 9 Calo, 380. 711,
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OBSERVATION'S.

The following observations may be useful to tliose wlio 
have to administer the A c t :—

§ I. T h e  A ct does not apply to the Division of Orissa or the 
Brovin e o f  Assam. I t  may he extended to the Division o f Orissa 
under the provisions of subsection 3 o f sec;ion I. Meanwhile Acts 
X  of J839, V I  (15 €.) o f 1862 and I V  (li. 0 .) o f 1867 are in force itt 
this Division. As to Sylhefc, which is now included in the Assam Chief 
Oommisdonership, see Notification of 2 -Hi February 1870, page 
361 tif the Calcutta Gazette o f the 2nd M arch 18 7 0 ; and Notification 
No. 1111 o f the 22nd A ugust 1868, p. 535 of the Gazette o f  India 
tif 24th A ugust 1878. A s to the Province o f  Assam, see I. L . If.
6 Calc. 196 : 9 Calc. 330. T h e  Bengal Tenancy A ct might be extended 
to the - Province of Assam under the provisions o f section fi of T he 
Scheduled Districts A ct, X I V  of 1874.

§ 2 . W ith  reference to the subject-m atter of Chapter XXIX, ante, 
pp. 774- 784, The Settlem ent Officers’ A ct, VIII ( 11. 0  ) o f 1879, 
has been repealed by T h e  Tenancy A ct, and Government lias now 
given up the special procedure by which it  was able to enhance 
rents in its own estates upon principles and in a manner not available 
to other landlords. G overnm ent still, however, retains the special 
procedure for the recovery of rents in its own estates, and in the 
estates of private individuals under (lie management of its Revenue 
Officers (see ante, pp. 781 , 961), the basis o f this procedure being that 
the rent is presumed lo be due until the tenant proves that it is not due.

§ 3. T h e  former Landlord and Tenant A cts  (X  of 1859 and V III 
(If. C,) o f 1869) were construed to apply only to land used or to bo 
used for agricultural or horticultural purposes—2 W . It. A ct X .
1 9 : 19 \V. It. 200: 20 W . II. 34 1 : 23 W . 11. 4 3 3 : 2 B. L. It. 
Appel). 3 9 : 3 B. L . It. A . C. 283 : 9 Ii. L. It. 97, 101, 121 : 1 A gra 
F . B. 15. See also Board's Itul. 4 7 : W . It. Jan.— July  1864,
)>. 78 : 2 IV. It. Act X . 9 : 8  W . It. 90, 2.50 : 23 W . It. 61 : Marsh.
401 : 1 ind. Jur. N S. 428 : 3 Agra Hep. 52 : 9 B. L . It. 105 note,
108 note, 109 note, 11 Gnote. When the T en ancy Bill was before the 
Legislative Council, it was proposed to introduce into it express



la n g u a g e  l i m it in g  its  a p p lic a t io n  “  to  la n d  w h ic h  is  t l ie  s u b je c t  o f  a g r i 

c u l t u r a l  o r  h o r t i c u l t u r a l  c u l t i v a t i o n ,  o r  is  u se d  fo r  p u r p o s e s  i n c i 

d e n t a l  t h e r e t o .”  H u t  th e  p r o p o s a l  w a s  n e g a t iv e d ,  a n d  i t  w a s  c o n s i 

d e r e d  b e t t e r  t o  le a v e  i t  to  t h e  C o u r t s  t o  a p p ly  t h e  l a w — se e  p p .  6 4 0 *

(543 of the Supplement to the Gazette o f  India o f A p ril 4 th, 1885.
§ 4. T h e  T e n a n c y  A c t  d o e s  n o t  r e p r o d u c e  t h e  p r o v is i o n s  o f  t h e  

o l d  la w  a b o u t  pottahs a n d  haliuUyats, a n d  ruiyats b e i n g  e n t i t le d  to  

pQllah.1; b u t  i n s t e a d  t h e r e o f  t h e  p r o v is io n s  o f  s e c t i o n  15 8  w i l l  b o  

f o u n d  m o re  p r a c t i c a l l y  u s e fu l.

§  5. T h e  T e n a n c y  A c t  d o e s  n o t  c o n ta in  a n y  p r o v is io n s  a s  to  

apportionment o f  rent, w h ic h  a r e  v e r y  m u c h  r e q u i r e d  — S e e  Digest, 
p p . 13 note, 1 4  note: I . L .  11. 5 C a lc .  9 0 2 :  I .  L .  i t .  1 1  C a lc .  2 8 4 :  3 3  

a n d  3 4 , c a p .  3 5 .  s . 1.

§  6. T h e  T e n a n c y  A c t  d o e s  H o t r e p r o d u c e  t h e  p r o v is io n s  o f  I lia  

o ld  la w  a s  to  s u i t s  f o r  m o n e y  o r  p a p e r s  a g a in s t  a g e n t s  e m p lo y e d  b y  

la n d lo r d s  in  t h e  m a n a g e m e n t  o f  la n d  o r  c o l l e c t io n  o f  r e n t s — o r  t h e  

s p e c ia l  r u le  o f  l im it a t io n  a p p l ic a b le  to  s u c h  s u it s .  S u c h  c a s e s  w i l l  

n o w  b e  g o v e r n e d  b y  th e  g e n e r a l  la w .

§ 7. T h e  p r o v is io n  o f  th e  o ld  la w  t h a t  surburakars  a n d  t/.-hsildurs 

o f  e s t a t e s  u n d e r  Ithas m a n a g e m e n t  m a y  s u e  a n d  b e  s u e d ,  h a s  n o t  b e e n  

r e p r o d u c e d  in  T h e  T e n a n c y  A c t — S e e  D ig e s t , p ,  10 4 .

§ 8. T h e  L e g i s l a t u r e  r e fu s e d  t o  in t r o d u c e  in to  T h e  T e n a n c y  A c t  

a  p r o v is io n  to  t h e  e f fe c t  t h a t  a  n o n - o c c u p a n c y  raiyat s h a l l  b e  l ia b le  t o  

e j e c t m e n t  fo r  d is c la im in g  th e  t i t le  o f  h is  la n d lo r d  b e f o r e  a n y  p u b l i c  

o ff ic e r  o r  C o u r t — S e e  p p . 5 5 - 5 7  o f  t h e  Extra Supplement to the 
Gazette o f  India o f  2nd May, 1 8 S 5 , 'T h e r e  1m s, h o w e v e r ,  b e e n  n o  

r e p e a l  o f  th e  c a s e - la w  w h ic h  d e c id e d  t h a t  a  t e n a n t  is  l ia b le  to  f o r 

fe i t u r e  fo r  d i r e c t l y  r e p u d ia t in g  t h e  r o t a t io n  o f  la n d lo r d  a n d  t e n a n t  

a n d  s e t t in g  u p  a n  a d v e r s e  t i t l e  in  h i m s e l f  o r  in  a n o t h e r — 2  YV. K .

A c t  X .  2 :  7  W .  I t .  1 4 5 :  18  W . It . 4 6 5 :  1 9  W . I t .  9 5 :  2 5  I V .  I t .

1 4 7 ,  4 4 8 :  1 C .  L .  It. 421 : 2  C .  L .  I t .  2 0 8 : 1 2  C .  L .  It. 4 1 4 :  I .  L .

R .  6  C a lc .  4 3 6  : I .  L .  I t .  10  C a l c .  4 1 .

§  9- T h e  p r o v is i o n  o f  th e  o ld  la w  ( s e c t io n  1 0 5  o f  A c t  V I I I  ( B . G . )  

o f  I 8 6 0 )  as to  t h e  g r a n t  o f  fr e e  p r o c e s s ,  w h e n  a p e r s o n  is u n a b le  t o  p a y  

t h e  c o s t  t h e r e o f ,  h a s  n o t b e en  r e p r o d u c e d  in T h e  T e n a n c y  A c t .

§  10 . T h e  r e s t r ic t io n  t h a t  t h e r e  m a y  n o t  b e  a  r e v ie w  m o re  th a n  3 0  

d a y s  a f t e r  j u d g m e n t  in  C o u r ts  o t h e r  t h a n  th e  H i g h  C o u r t  ( s e c t io n  1 0 3  

o f  A c t  V I 11  ( B .  C . )  o f  1 8 6 9 )  h a s  n o t  b e e n  r e p r o d u c e d .

§  1 1 .  T h e  p r o v is io n  o f  t h e  o ld  la w  ( s e c t io n  5 3  o f  A c t  V I I I  ( B .  C . )  

o f  1 8 6 9 )  fo r  im m e d ia t e  e x e c u t io n  in  c e r t a in  c a s e s  o f  e je c t m e n t  h a s  n o t  

b e e n  r e p r o d u c e d — Sett s e c t io n  1 4 8  (g ) ante,
§  12 . T h e  p r o v is io n  ( s e c t io n  5 0  o f  A c t  V I I I  ( B .  C . )  o f  1 8 6 9 )  t h a t  n o  

w a r r a n t  o f  a r r e s t  b e f o r e  j u d g m e n t  s h a l l  b e  is s u e d  in  a  s u i t  fo r  a r r e a r s  

o f  r e n t  d u e  in  r e s p e c t  o f  a t e n u r e  l ia b le  to  s a le  i u  e x e c u t io n  o f  a

A vCT
\%V w f  y,*/ Observations on The Bengal Tenancy Act. 971 H I  i
■ ;



(s t
d e c r e e  f o r  its  o w n  r e n t ,  h a s  n o t  b e e n  e x p r e s s l y  r e p r o d u c e d  in  T h e  

T e n a n c y  A c t : b u t  u n d e r  s e c t io n  1.43 ( 1 )  t h e  H i g h  C o u r t  c a n  c a l l  s u c h  

a  p r o v is io n  in t o  o p e r a t io n .

§  1 3 .  T h e  p r o h ib it io n  o f  t h e  o ld  la w  a g a i n s t  s i m u lt a n e o u s  e x e c u 

tio n  a g a i n s t  p e rs o n  a n d  p r o p e r t y  ( s e c t io n  5 7  o f  A c t  V I I i  ( 13 . 0 . )  o f  

18(39: s e c t i o n  1 7  o f  A c t  V I  (13 . C . )  o f  18 (5 2) h a s  n o t  b e e n  r e p r o d u c e d .

§ 1 4 .  T h e  o ld  la w  t h a t  a  t e n u r e  m ig h t  n o t  b e  s o ld  in  e x e c u t i o n  o f  

A d e c r e e  fo r  a r r e a r s  o f  re n t: w h ile  o t h e r  p r o c e s s  o f  e x e c u t i o n  w a s  in 
fo r c e , h a s  n o t  b e e n  r e p r o d u c e d  iu  T h e  T e n a n c y  A c t :  n o r  h a s  th e  

p r o v is io n  t h a t  a t e n u r e  m a y  n o t  he s o ld  i n  e x e c u t io n  o f  a  d e c r e e  

o b t a in e d  b y  a  c o - s h a r e r  f o r  h is  s h a r e  o f  t h e  r e n t ,  u n t i l  t h e  j u d g m e n t -  

d e b t o r ’s  m o v a b le  p r o p e r t y  w i t h i n  t h e  j t i 'r i s d h  tio ti o f  t h e  C o u r t  h a s  

b e e n  s e iz e d  a n d  s o ld  ( s e e  art. 1 5 1  o f  th e  D igest).
§ 1 5 .  T h e  s p e c ia l p r o v i s i o n s  o f  t h e  R e n t  L a w  as to  p a y m e n t  in to  

C o u r t ,  a f t e r  s u i t  b r o u g h t ,  o f  m o n e y  t e n d e r e d  o r  m o n e y  n o t  t e n d e r e d  

b e fo r e  a c t i o n  (s e e  a r ts . 1 7 0 ,  1 7 1  o f t h e  .Digest) h a v e  b e e n  o m it te d  

fr o m  T h e  T e n a n c y  A c t ,  t h e  g e n e r a l  p r o v is i o n s  o f  C h a p t e r  X X I I I ,  

s e c t io n s  3 7 6 - 3 7 9 ,  o f  th e  C o d e  o f  C iv i l  P r o c e d u r e  b e in g  s u f f ic ie n t .

§ 1 6 .  T h e  p r o v is io n s  o f  s e c t io n  18,8 o f  T h e  T e n a n c y  A c t  ns to 

jo in t, la n d lo r d s  a lt e r  v e r y  m a t e r i a l ly  th e  c a s e - l a w  o n  th e  s u b j e c t ;  b u t  

t h e s e  p r o v i s i o n s  a p p ly  o n l y  t o  acts which the landlord is, under the 
Act, required or authorized to do.

§ 1 7 . T h e  T e n a n c y  A c t  d o e s  n o t  m a k e  a n y  e x p r e s s  p r o v is i o n  o f  

l im it a t io n  f o r  a  c a s e  in  w h i c h  th e  la n d lo r d  is  u n a b le  to  s u e  f o r  h is  r e n t  

in  c o n s e q u e n c e  o f  t h e  r e la t i o n  o f  la n d lo r d  a n d  t e n a n t  b e in g  s u s p e n d e d  

f o r  a t i m e  a s  th e  r e s u lt  o f  le g a l  p r o c e e d in g s  w h ic h  a r e  u l t i m a t e l y  

r e v e r s e d  b y  a  s u p e r io r  t r i b u n a l .  T h e  c a s e - l a w ,  t h e r e f o r e ,  r e m a in s  

u n a l t e r e d — s e e  111 M o o . I n .  A p .  ‘244 ; S . C .  2  13. L .  I f ,  F ,  C .  11  ;

S. C. 11 YV. R . P. C. 5 :  8 B . L . II. 636 1 19 YV. R . 18: 23 W . H.
2 8 1 :  I .  L .  R .  3  C a lc . 6 , 7 S 1 ,  8 1 7 :  L .  i t .  9 I .  A .  82 ; 8 . C .  I .  L .  K .

9  C a lc .  2 5 5 :  12  O . L .  R .  1 2 9 .

§  18 , T h e  I n d e x  w h ic h  f o l lo w s  is, a s  i t  p u r p o r t s  t o  b e , a n  I n d e x  to  

t h e  law o f  la n d lo r d  a n d  t e n a n t  in  B e n g a l .  T h e  p o r t io n s  o f  i t  w h ic h  

refer to  T h e  T e n a n c y  A c t  a r e  in  o r d in a r y  t y p e  ; w h i le  t h o s e  p o r t io n s  

a r e  in  Italics  w h ic h  r e f e r  t o  the. law which is to be found elsewhere 
than in The Tenancy Act. T h i s  d is t in c t io n  m a y  b e  fo u n d  u s e f u l  fo r  

practical p u r p o s e s  b y  t h o s e  w h o  h a v e  to  a d m in is t e r  t h e  l a w ;  a n d  

m a y  a s s is t  t h e  work o f  f u t u r e  c o d if ic a t io n ,  i f  u n d e r t a k e n  h e r e a f t e r .

QJ2 Observations on The Bengal Tenancy■ Act. f j -L J
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I N  D  E X

TO THE

L A W  0 F L A N D L O R D  AN D T E N A N 1’
IN  BEN GAL.

----------- —

iV.B. —Those portions of the following Index which refer to The Bengal Tenancy Act are 
in ordinary type. Those portions which refer to the law not included in that Act, are in Italics.

A.
ABANDONM ENT:

o f his holding by a  raiyat, s. 87 (1).
landlord treating holding as abandoned to file notice in Collector s office, a. 87 (2). 
suit by raiyat to recover possession on ground that he did not voluntarily aban

don, s. 87 (3).
landlord to offer abandoned holding to sublessee under registered instrument.

e. 87 (i)*
if  sublessee refuse, or neglect to accept, sublease may be avoided, s. 87 ( 1). 

A B A T E M E N T S e e  Alteration, Reduction, Rent,

A B W A B S:
imposition of. by landlords declared i l le g a l; and stipulations for, void, s. 71. 
penalty on landlords for exacting money or portions o f produce in excess o f rent 

law fully payable, 8. 75.
ACCOUNTS ■

tenant entitled to statement of account at close of year from his landlord, s. 57. 
landlord to retain a copy of such statement, s. 57 (3). 
penalty for not furnishing or fa ilin g  to keep counterpart of, s, 58.
Local Government to prepare forms of this account for sale, b. 59.

ACQUISITION :
o f land by landlord for building or other useful purpose, s. 81.

A DDITIO N AL JUDGE ;
no appeal from decree or order of, in  certain cases, s. 153.

AGENT :— See Oumashtas, Joint Landlords, Naibt.
appearance, application, or act before Court or authority may be made or done by 

agent authorized iu writing by landlord, s. 187 ( 1). 
notice required by Tenancy Act may bo served on agent empowered in w riting 

by landlord to accept service, s. 1S7 (2).
document may be signed or certified by agent authorised in writing by landlord, 

s. 187 (3).



AGRTCT7I/TU1U L  Y E A R :
definition of the term in The Tenancy Act, s. S (11), 
settlement of rent to take effect from beginning of next, s. 110,

ALLTJVX02T:— See Alteration, Fluvial Action.

ALTERATION :
of rout on alteration of area, s. 62.— See Rent. 

raiyat’s right to, may not be taken away by contract made after passing of 
Tenancy Act-, s, 178 (3) (/ ).

A PP E A L :— 8G& Revenue Authorities’ Summary Procedure.
from Revenue-officer to Special Judge in proceedings for preparation of Record 

of Rights or for settlement, ss. 108 (2), 119, 
and from Special Judge to High Court, ss. 108 (8), 119. 

no appeal from orders of Civil Court in matters relating to distraint, s. 140. 
no appeal from District. Additional or Subordinate Judge in suit for rent not 

, exceeding Rs, 100, s. 153 (a).
or from specially empowered officer in suit for rent not exceeding R:>. 50,

: B. 153 (5 ).
unless question of title or of right to vary rent or of rent annually payable 

has been tried, s. 153.
appeal from decree or order of District or Special Judge to be instituted within 

thirty days, art. 4 of Sched. III.
from order of Collector to be instituted within thirty days, art. 5 of Sched. III. 

APPRAISEMENT :— See Produce-Rents.

APPROPRIATION :
of payments made on account of rent, s. 55.

A R R E A R S:
what is an arrear of rout, s. 54 (3). 
arrears of rent how recoverable, ss. 65-68. 

in what cases by sale of tenure or holding, s. 65. 
in what cases tenant in arrear may be ejected, s. 66. 

damages where rent is withheld or claimed without reasonable cause, s. 68. 
of rent, of tenure or undertenure, on which right of selling for arrears has been 

specially reserved—See Summary Sale. 
interest recoverable on arrears of rent, and at what rate, s. 67. '
suit for recovery of arrear of rent due before deposit of rent of same holding to 

be instituted within six months after service of notice of deposit, art. 2 (a) of 
Sched. III.
for recovery of arrear of rent in other cases to be instituted within three years 

from last day of year in which it fell due, art. 2 (A) of Sched, III. 
recovery of rent after three years, when relation of landlord and tenant interme

diately suspended— Explanation to Art. 78 of the Digest, p. 972, ante, 
claims recoverable as arrears of rent— See Claims Recoverable as Arrears of Rent. 
form of plaint in suits for arrears of rent, s. 148 (b).
provisions of Tenancy Act as to suits for recovery of, to apiply to pasturage rights, 

forest rights, fisheries and the like, s. 193.

m l  .• (fiT
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ASSESSORS :
for purpose of appraising or dividing produce in case of produce-rents, s, 70 (!). 
for estimating compensation for improvements, s. 82 (5>

A S S I G N M E N T S e e  Transfer,

A TTA CH M EN T:
of piitni tenure, i f  transferee omit to register, s. 7 , Reg. V III. of 1519.

A TT E N D A N C E :
of tenant may mol be compelled by h is landlord, ante, p. 880. ■

AUCTION-PURCH ASER See Purchaser,

AVOIDAN CE:
of tenures, leases, &c. by sale for arrears of revenue or rent— See Incumbrances,

Sale, Summary Sale.
enactment relating to, of tenancies and incumbrances on sale for arrears of 

revenue not affected by Tenancy Act, s. 195 (e).

AW AY-GOING CROPS :
rules as to, when raiyats are ejected, s. 156.

B.

BASTOO-LAND See Homestead,

B E E R B H O O M S e e  GhatreaU.

BEN G AL EM BANKM ENT A C T :
claims voider, recoverable as arrears o f rent, es. 49, 61 o f A ct V I (B.O.) of 1873..

BEN G AL SU R V E Y ACT :
claims wider, recoverable as arreas of rent, s. 38 of A ct V  (B. C.) o f 1875.

BENGAL TEN AN CY A C T :— See Commencement, Extent.
not to affect powers and duties of Settlement-Officers, s. 195 (a), 

or realization of rents in estates belonging to Government or under manage- 
lueut of Court of Wards or Revenue Authorities, s. i 95 (b). 

or avoidance of tenancies or encumbrances on sale for arrears of revenue, 
s. 196 (c).

or enactment for partition of estates, s. 195 (d), 
or enactment relating to patni tenures, s. 195 (e). 
or other special or local law not repealed thereby, s. 195 ( / ) .  

to be read subject to every A ct subsequently passed by Lieutenant-Governor of 
Bengal in Council, s. 196.

BEQUEATH  See Transfer.

BO U N D ARIES :
of land to be shown in plaint for recovery of rout, s. 148 (h).

B R E A C H S e e  Ejectment.

V i S l ') Landlord and Tenant in Bengal. QTfibll. J-- 4$/



B T ill,D IN G  :

acquisition of land by landlord for building and other purposes, s. 81,
lease of land fo r  permanent, how fa r  protected on sale for arrears of revenue. ss. 37, 

52 of Act X I of 1859.
J on sale of transferable tenure, s. 13 of A ct T i l  (B. C.) of 1868.

BIT RDWAN :— See Roughly and JJurdwan Drainage Act.

BIT ENING-G ROUND :
lease of land for, horn fa r protected on sale fo r  arrears o f revenue, as. 37, 52 of Act 

X I of 1859; s. 12 of Ant V II (E. C.) of 1868. 
on sale of tenure or holding for arrears of its own rent, s. ICO (<?).

BURYING-GROUND :
lease of land for, horn fa r  protected on sale for arrears of revenue, SB. 37, 52 of Act 

X I of 1859 ; s. 12 of Aot V II  (B. 0 .) of 1868. 
on safe of tenure or holding for arrears of its own rent, a. 160 («).

C.
CA LCU TTA :

The Bengal Tenancy Aot dees not extend to, s. 1 (3).

C A N A L :
lease of land for, how fu r  protected on sale of estate for arrears of revenue ss. 37, 

52 of Act X I of 1859 ; s. 12 of Aot VII (B. C.) of 1868. 
on sale of tenure or holding for a r r e a r s  of its own rent, s. 160 (c).

O A N C E L M E N T S o e  Lease.

C A S T S :
of raiyat when considered in settling his rent, s. 31 (e).

CERTIFICATE ;— See Revenue Authorities' Summary Procedure.

CESS :— See Abrvabs, Road-Cess.
claims for, recoverable as arrears of rent, s. 17 of Act IX  (B. 0 .) of 1880.
no rent recoverable fo r  land or tenure of 'which return, not lodged under “ The Cess 

Act," s. 19 of Act IX  (B. C.) of 1880. 
or fo r  land not included in the return, a. 20, id.

CHOTA N A G PO RE:
special Acts for, not affected by provisions of Tenancy Act, s. 195 (/).

CIIIIR LAND :-S e e  Dear ah.

CIV IL COURTS :— See High Court, Judicial Procedure, Record of Rights.
to be guided by same rules as Revenue-Officers in deciding what is kham&r land 

s. 120 (3).
distraint order to prevail over attachment by, s. 139.

C L A IM :— Sec Sale for Arrears under 'Decree.
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OtAI'MS RECOVERABLE AS ARREARS OF R E N T :
claims 'under “  The ItbogMy and Surdman Drainage A ct,"  s. 33 of Aot V (B, 0 .) 

of 1871.
claims fo r  Road Cess and Public Works Cess, 8. 4 7 o f Aot X I (B. C.) of 1880, 
claims under “ The Bengal E m b a n k m e n t'A ctas. 49, 51 of Aot V I (B. 0 .) of 1873. 
claimi wider 1 The Bengal Survey A ct,"  s 38 of A ct V (B. 0 .) of 1875.

COLLECTOR See Measurement, Revenue Officer.
definition of the term in The Tenancy Aot, a. 3 ( 16).
to giro notice to landlord of transfer of, or succession to, permanent tenures, 

ss. 12-17.
jurisdiction of, in ease of produce-rents, ss. 69-71 :— See Produce-Rents.

in relation to improvements on raiyats’ holdings, s. 78, 
certificate of, that land is wanted by landlord for building or other sufficient 

purpose, s, 84.
to cause publication of notice o f entry by landlord on abandoned holding, s. 87 (2), 
to serve notice of avoidance of incumbrance, s. 167.
may, on application, declare that land has ceased to ba char or doarali land, 

s. 180 (3),
appeal from order of, to be instituted within 30 days, art. 5 of Scbed. I l l ,  
recovery of rent payable to, see Revenue Authorities' Summary Procedure. 

COMMENCEMENT:
of The Tenancy Act,1 s. 1 (2).

COMMUTATION :
of rent payable in  kind by occupancy raiyat, 8. 40.
raiyat’s right to, may not be taken away by contract made after passing of The 

Tenancy Act, s. 178 ( 3) (y).
COMPENSATION :

for improvements to raiyat ejected from his holding, ss. 82, 83 :— See Improvements. 
no forfeiture where money-compensation a sufficient remedy, s. 156.

CO N TR A CT:
enhancement of money-rent of occupancy raiyat by, s. 29.
certain rights not affected by contracts made before or after passing of Tenancy 

Act, b. 178 ( 1).
acquisition of occupancy right under Tenancy A ct not affected by contract made 

since 16th. July 1880 and before passing of Tenancy Act, b. 178 (2). 
certain rights not affected by contracts made after passing of Tenancy Aot, 

b. 178 (3).
lease for reclamation of waste land not affected by above provisions, a, 178, 

proviso (i),
nor is contract debarring raiyat for 30 years from acquiring occupancy-right 

in waste land reclaimed by landlord, s, 178, proviso (ii), 
nor is contract for temporary cultivation of orchard land with agricultural 

crops, a. 178, proviso (iii).
rent may be imposed or increased, notwithstanding contract, when revenue is 

imposed or increased in respect of area not permanently settled, s. 192.

i It is propofol to bring tho Act iiito force on the 1st November 1885.
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CO-OWNER :— See Co-shams, Manager.

CO-SIT A RISKS :—See Saint Landlord. Joint Vndirided Estate, Partition  
oocnpuny-right acquired by, ceases to exist;, s. 22 (2).
person ‘huving' occupancy-right and becoming a co-sharer does not lose this right,

s. 22.
deposit of rent by tenant unable to obtain joint receipt of, as. 61 (1) (<’), $)»

; 62 (2) ;  03 (2).
must act collectively or by agent authorized by all, s. 188.

COUNTERFOIL: -  Sea Receipt.

COURT OF W ARDS:— See Lease. ,
rent in estates under management of, hom recoverable, subsection (7) of section 7 

of “  The Public Demands Recovery Act,”  Y II (B C.) of 1880. 
these provisions not affected by The Tenancy Act, s. 195 (4).

CROPS;— See Airay-goiny Crops, Distraint.
enhancement of rent of land held at specially low rate in consideration of culti

vating a particular crop. s. 29 (iii).
com m utation of rent paid on the estimated value of a portion of the crop, or at 

rates varying with the crop, a. 40.
Local. Government may empower Revenue-Officer to cut and thresh and weigh 

/ produce, a. 189 (1) (e).

CUSTOM;
local custom, to be regarded in deciding what is hhdmdr land, s. 120 (2). 
homestead, held by raiyat "otherwise than as part of his holding to be regulated 

by local custom or usage, s. 182.
Tenancy Act not to affect any custom, usage, or customary right not inconsistent 

with its provisions, s. 183.

D.

DAKH1L A I I S e e  Receipt.

DAMAGES See Penalties and Damages. ;

D A R -PATN I:
incidents of a d r-patni under-tenure, ss. 1 and 4. of Reg. VIII of 1819.

DBA RAH LAND;.
, raiyat not to acquire occupancy-right in ekur or dearah land until he has held 

for 12 year's, a. 180 (1).
meanwhile liable to pay such rent m may be agreed on, 8, 180 (1).

Collector may, on application, declare that land has ceased to be chur or dearah,
:: s. 180 (3).

DECREE;— See Execution, Judicial Procedure, Sale for Arrears under Decree. 

DEFINITION :
of terms in The Tenancy Act, s. 3.

f t f l  (st
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' ^ ^ i ^ ^ c a t i o D  t o  d e p o s i t  r e n t  in  C o u r t  m a y  b e  in ii.d e  i n  w l m t  o a s e s ,  si. 61 ( 1) .  

t o  b e  i n  w l m t  f o r m ,  s .  61 ( 2 ) .  

e f f e c t  o f  r e c e i p t  b y  C o u r t  f o r  r o u t  d e p o s i t e d ,  s. 62. 

n o t i f i c a t i o n  a n d  n o t i c e  o f  d e p o s it ,  s ,  63. 

p a y m e n t  o f  d e p o s i t  t o  l a n d  lo r d ,  o r  r e f u n d  t o  d e p o s i t o r ,  s . 61.

s u i t  f o r  r e n t  p r i o r  t o  t h a t  d e p o s i t e d  to  b e  b r o u g h t  w i t h i n  s i x  m o n t h s ,  art. 2  (a), 
S e h e d .  I I I .

by tenure- holder to prevent aooidanee o f h it  tenure by sale fa r  arrears o f  revenue, 
s .  9 o f  A c t  X I  o f  1859.

by nnrlertem.re.holder to prevent a w id a m e by tiM m ary tala o f  p a t.il or sim ilar  
tenure,  c l .  1, 2 o f  s . 13 o f  R e g ,  V I I I  o f  1819.

D IL U V IO N  :
. a s  a  g r o u n d  O f r e d u c t i o n  o f  r e n t — ‘S e e  A lteration, 'Rent,

D I S P U T E  S e e  .Record of R iyH s,

DISTRAINT;
l a n d l o r d  o f  r a i y a t  o r  i m d e r - r a i y a t  m a y  a p p l y  t o  C i v i l  C o u r t  f o r .  s. 121. 

a l l o w a b l e  t o  r e c o v e r  r e n t  d u e  n o t  m o r e  t h a n  a  y e a r ,  a n d  f o r  w h i c h  n o  s e c u r i t y  

a c c e p t e d ,  s . 1 2 1 .

w h a t  c r o p s  o r  o t h e r  p r o d u c t s  m a y  b e  d i s t r a i n e d ,  s . 1 2 1  ( « ) ,  (5), 

n o  a p p l i c a t i o n  f o r ,  m a y  b e  m a d e  b y  p r o p r i e t o r ,  & c .,  n o t  r e g i s t e r e d  u n d e r  L a n d  

R e g i s t r a t i o n  A c t ,  s. 1 2 1  ( 11,

o r  f o r  r e n t  i n  e x c e s s  o f  p r e v i o u s  r e n t  u n l e s s  p a y a b l e  u n d e r  a  o o n tra o fe  o r  b y  

v i r t u e  o f  a  p r o c e e d i n g  u n d e r  t h e  A c t .  s .  121 ( 2) . 

o r  t o  d i s t r a i n  p r o d u c e  o f  p a r t  o f  h o l d i n g  s u b l e t  w i t h  l a n d l o r d ’s  w r i t t e n  

c o n s e n t ,  s .  1 2 1  (? !),

f o r m ,  c o n t e n t s ,  a n d  v e r i f i c a t i o n  o f  a p p l i c a t i o n  f o r ,  s . 1 2 2 .

a p p l i c a n t  t o  f i l e  w i t h  a p p l i c a t i o n  s u c h  d o c u m e n t a r y  e v i d e n c e  a s  i s  n e c e s s a r y ,  

s. 123 (1).
C o u r t  m a y  e x a m i n e  a p p l i c a n t ;  t o  a d m i t  o r  r e j e c t  a p p l i c a t i o n  w i t h o u t  d e l a y ,  

s . 123 ( 2) .

m a y  p r o h i b i t  r e m o v a l  o f  p r o d u c e  p o n d i n g  d is p o s a l  o f  a p p l i c a t i o n ,  s. 123 ( 8 ) ,  

s u s p e n s i o n  o f  d i s t r a i n t  o r d e r  m a d e  a  c o n s i d e r a b l e  t i m e  b e f o r e  c r o p  i s  r e a d y ,  

s . 123 ( i ) .

d i s t r a i n t  o r d e r  to  b e  e x e c u t e d  b y  o f f i c e r  d e p u t e d  f o r  t h e  p u r p o s e ,  m odes o f  d is«  

t r a i t n .  s, 1 2 1 .

n o t i f i c a t i o n  o f  d i s t r a i n t  in  a c c o r d a n c e  w i t h  r u l e s  m a d e  b y  H ig h .  C o u r t s ,  s ,  12-1. 

p r o d u c e  t h a t  c a n n o t  b e  s t o r e d  n o t  t o  b o  d i s t r a i n e d  lo s s  t h a n  20  d a y s  b e f o r e  i t  i s  

r e a d y ,  s. 1 2 1  .proviso.
d i s t r a i n i u g  o f f ic e r  t o  s e r v e  d e f a u l t e r  w i t h  w r i t t e n  d e m a n d  o f  a r r e a r  a n d  c o s t s  

w i t h  a c c o u n t ,  s . 125 ( 1) .

t o  s e r v e  a ls o  o t h e r  p e r s o n  w h o m  h e  h a s  r e a s o n  t o  b e l i e v e  t o  b e  t h e  o w n e r  o f  

t h e  d is t r a in e d  p r o p e r t y ,  s. 125 (2) .

s e r v i c e  to  b e  p e r s o n a l ,  i f  p o s s ib le . ; i f  n o t ,  t h a n  s u b s t i t u t e d  s e r v i c e ,  s . 125 ( 8 ) ,  

d i s t r a i n t  n o t  t o  p r e v e n t  p e r s o n  f r o m  r e a p i n g ,  g a t h e r i n g  o r  s t o r i n g ,  a. 126 ( ! ) ,  

i f  p e r s o n  e n t i t l e d  f a i l s  t o  r e a p ,  & e . d i s t r a i n i n g  o f f ic e r  m a y ,  s . 126 ( 2 ) ,
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DISTRAINT — Continued.
distrained property to remain in charge of distraining officer or of person 

appointed by him. s. 126 (3),
unless demand satisfied, proclamation to issue for sale in not less than three or 

more than seven days, s. 127 ( 1).
but so that crops that can be stored may be ready for storing before sale, 

s. 127 ( 1), proviso.
sale-proclamation to be stuck up on conspicuous place in village, s. 127 (2). 

sale to be. at place where property is, or where sale can be to best advantage, 
e, 5 28.

crops.that can be stored not to be sold till stored or ready for storing, s, 129 ( 1). 
crops that cannot be stored may be sold standing— right of entry to remove,

B. 129 (2).
sale to be by public auction in  lo ts ; distraint to be withdrawn when demand 

satisfied, a. 130.
postponement of sale, i f  fair price nob offered, s, 131. 
price to be paid at once or when officer directs— resale in default, s. 132. 
purchaser to get certificate describing property and price paid, s. 133. 
application of sale-proceeds to ( 1) costs, (2) arrears, (3) refund to owner of pro

perty, s. 134.
officers holding sales and their subordinates prohibited from purchasing, s. 135. 
i f  amount o f demand deposited in Court or with distraining officer, distraint to 

be withdrawn, s. 136 ( 1). . '
and receipt given for amount deposited, s. 136 ( 1).
distraining officer to pay into Court a t onoe amount deposited with him, 

s, 136 (21.
receipt to afford fu ll protection for subsequent claim for same arrears, 

s. 186 (3).
deposit to be paid to applicant for distraint after one month, unless suit insti

tuted in  meantime, s. 136 (4).
receipt by landlord of amount deposited not a consent to tenant’s subletting, 

s. 13C ( 5).
inferior tenant may deduct from rent payable to landlord amount paid under 

pressure of distraint, s. 137 (1).
but this not to affect his right to sue for amount not deducted, s, 137 (2). 

right of superior landlord to prevail in  case o f conflict between superior and 
inferior rights, s. 1,38.

distraint order to prevail over attachment by C ivil Court, g. 139. 
but surplus sale-proceeds not to be paid away without such Court’s sanction, 

s. 139.
no appeal from orders of Ciyil Court in matters relating to distraint, s. 140. 
but suit for compensation will lie when distraint made on application not 

allowed by law, s. 140.
Local Government may, in special cases, authorize distraint without application 

to Civil Court, s. 141 (/).
but person distraining must give notice to Civil Court, which w ill regulate 

subsequent proceedings, s. I l l  (1 ) ,proviso (2),
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DISTRAIN T:— Continued.
Local Government may rescind its order, s. 141 (3).

High Court may make rules to regulate procedure ia  distraint, s. 143. 
penalties for wrongful acts of, or connected with, s. 18G— See Penalties.

DISTRICT JUDGE:
appointment and removal by, of manager of joint undivided estate, ss. 93-100. 
no appeal from decree or order of, in certain cases, s. 153. 

power of revision of, in cases in which no appeal lies, a. 153.
DIVISION :

landlord not bound by division of tenure or holding, or distribution of rent made 
without his written consent, s. 88,

DOCUMENTS ;-S e e  Agent.
DRAINAGE :— See Mooghhj and Bardmem Drainage Act.

of cultivated or culturable land to ba presumed an improvement, s, 7G (2) (e). 
DWELLING-HOUSE:

erection of suitable, by a raiyat to ba presumed an improvement, s. 76 (2) ( f  ), 
non-occupancy raiyat entitled to construct, maintain, and repair, s. 79 (1). 
lease of land for, protected on sale of tenure or holding for arrears of its own 

rent, s. 160 (c).
E.

EJECTMENT:— See Purchaser.
for non-payment of rent now limited to non-occupancy raiyats and nnder-raiyats 

s. 44 («),
of permanent tenurp-holders for breach of condition, bs. 10, 65. 
of raiyats holding at fixed rates for breach of condition, ss. 18 (5), 65. 
of occupancy raiyats, ss. 25, 65. 
of non-occupancy raiyats, ss. 44, 45, 46, 66. 
of under-raiyats, ss. 49, 66.
what tenants may not be ejoctad for arrears of rent, s. 65. 
wliat tenants may be ejected for arrears of rent, s. 60.
landlord may institute suit for, whether he has obtained a decree for arrears or 

not, s. 66 (1).
and whether entitled or not by contract to eject for arrears, s. 66 (1). 

decree for, not to be executed if amount paid within fifteen days, s. 66 (2).
Court may, for special reasons, extend time, s. 66 (3). 

compensation for improvements to raiyat ejected from his holding, as. 82, 83.
— See Improvements.

no tenant to be ejected from a tenure or holding otherwise than in execution of 
I a decree, s. 89.

right of ejected raiyat as to away-going crop and land prepared for sowing, s. 156, 
in suit to eject trespasser, Court, if  asked by plaintiff, may declare defendant 

liable to pay fair rent, s. 167.
• no contract made before or after passing of Tenancy Act can e- title landlord to 

eject otherwise than under provision of that Act, s. 178 ( 1) (<•). 
suit for ejectment of tenuro-holder or raiyat on acoount of breach of condition to 

be instituted within one year of breach, art. 1 of Sohed. III.

I If | ' |  v . y  , H • j  . ! § | j
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'^ i235M $ l& K M E N T  :— See Bengal Embankment Act.

ENHANCEMENT ; - S e e  Purchaser, 
of rent of tenure-holders, ss. 6-9. 

when tenure held from time of Permanent Settlement, s. d. 
limits of enhancement, s. 7. 
gradual enhancement may be directed, s. 8. 
no further enhancement for fifteen years, ss. 9, 113. 

of money-rent of raiyat havin g a right of occupancy, ss. 28-3?. 
may be enhanced only under the provisions of Lhe lenauoy Act, s. 28. 
may be enhanced by contract, subject to what conditions, s. 29. 

the contract must be in w riting and registered, s, 2!) (<*). 
enhancement mast not be more than two annas in the rupee, s. 29 (A), 
no further enhancement for fifteen years, ss. 29 (.c), 113. 
proviso where higher rent paid for previous three years, 8. 29 (i).

where enhancement is in consideration of landlord s improvement, s. 29
(if).

where land previously held at specially low rate in consideration of cu lti
vating particular crop, s. 29 (iii). 

may be enhanced by suit on w hat grounds, s. 30.
rules as to enhancement on ground of prevailing rate, s. 31. 

as to enhancement on ground of rise in prices, s. 32.
as to enhancement on ground of landlord’s improvement, ss. 31 Ul), 33. 
as to enhancement on ground of increase in productive powers due to 

fluvMt'wjjfcion. s. 31.
enhancement-by suit to he fair and equitable, s. 35.
Court m ay order progressive enhancement, a. 36. 

enhancement by rule of proportion applicable in what cases, s. 32 (A), 
service of notice of eubancement no longer a necessary preliminary, ante, p. 893. 
price-lists as evidenoe in proceedings for, s. 39 (6). 
of rent of raiyat not having a right of occupancy, ss. 13, 46.
successive enhancement suits may uot be brought at shorter intervals than fifteen 

years, ss. 37, 113.
time from which decree for enhancement shall take eifect, s. 154, 
of rent of area comprised in  tenure in estate nob permanently settled, on expiry of 

temporary settlement, s. 191.
powers of, exercisable by purchaser of pevuiancntly-settled estate, s. 37 of Act XI 

of 1859.
by purchaser of transferable tenure, s. 13 of Act Y II  (B. C.) of 1868. 

ghat male in  Beerbhoom, not subject to enhancement, s. 2 , Reg. X X IX  of 1814.

EN TR Y UPON L A N D :
Local Government may confer power of, on Revenue Officer, s. 189 ( 1) (A).

E S T A T E : *
meauing of the term in The Tenancy Act, s. 3 (1).
not permanently-settled— enhancement o f rent, or fixing fair and equitable rent 

in, ss. 191, 192.
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EXECUTION :— See Decree, Judicial Procedure, Sale fo r  Arrears under Decree.
application for* of decree or order under Tenancy Act, nob being decree for money 

exceeding Rs. BOO, to be made within three years from  date of final decree 
or order, art. 6 of Soiled. III.
except where judgment-debtor lire by fraud or force prevented execution, in 

which case Indian lim itation Act to govern, art. 6 of Sohed. III. 
o f decree for ejectment to be stayed, if  amount paid within 15 days, 6. 66 (2), 
to be issued on oral application in certain oases, s.,148 Of). 

but not if  decree be for ejectment for arrears, 8. 148 (;/).

E X T E N T :
of The Tenancy Act, s. 1 (3),

F.
F A R M E R ;— See Ijard. >

FISH ERIES :
provisions of Tenancy Act as to suits for recovery o f arrears of rent to apply 

to, s. 193,

FIX ED  R A T E S :
rights of raiyata holding at fixed, rates, s, 18. 

may not be ejected for arrears of rent, s. 65.

F L U V IA L  A C T IO N :
as a ground of enhancement of rent, ss. 30 (d ), 34,

FOREST RIGHTS : j i f e ' .
provisions of Tenancy Act as to suits for recovery of r.rreaW of rent to apply to, 

s. 193.

F O R F E IT U R E :
upon breach of conditions of lease— See Ejectment, 
equitable relief to tenants against, s. 155.

G.
G A R D E N :

lease of land for, how fa r  protected on, sale for arrears o f revenue, ss. 37, 62 o f A ct 
XT of 1859 ; ss. 12,13  of Act V II (B. C.) of 1868. 
on sale o f tenure or holding for arrears of its own rent, s. 160 (e).

G A Z E T T E : ’
publication in, of official price-lists o f staple food crops, s. 39 (0). 
publication in, of rule made under The Tenancy Act to be conclusive evidence 

that duly made, s. 190 (0).

G IIA T W A L S:
incidents o f tenures of, not affeoted by Tenancy Act, s. 181. 
improving leases granted by, in Beerbhoom, s. 1 of Act V  of 1859. 
in  Beerbhoom,, not subject to enhancement, s. 2, Reg. X X IX  of 1814. 

reoovery of arrears of rent from, s, 5, id,
R  3
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* GOVERNM ENT:- S e e  Local Government.
included in  the definition of the term “ landlord,'’ s. 8 (4).
procedure for realization o f rents in estates of, not affected by Tenancy Act, 

a, 195 ( i) .
for this procedure, see Revenue Authorities' Summary Procedure.

GOVERNOR-GENERAL IN COUNCIL:
sanction of, to survey and preparation of Record of Rights, s. 101. 
sanction of, to special settlement ami reduction o f rents, s. 112. 
approval by, «of rules made by High Court modifying Civil Procedure Code, 

s. 143 ( 1).

G U M ASH TAS:
to be recognized agents of landlords although resident within the jurisdiction, 

s. 145.

H.

HIGH COURT :
may make rules defining powers and duties of managers of estates and tenures of 

disputing co-owners, s. 100.
to hear appeals from Special Judges as to entries in  Record of Rights, s, 108.

may, on hearing, Settle new  rent, uud on what evidence, s. 108. 
may transfer certain classes of cases to Revenue-Officer appointed to make Record 

of Eights, s. I l l  (&).
to make rules for publishing notification of distraint, s. 124. 
may prescribe form of notice to Civil Court of distraint by person authorized to 

distrain without first applying to Court, s. 141 ( 1), proviso. 
may make rules for regulating procedure in distraint, s. 142.
may make rules declaring that portions of Civil Procedure Code shall not apply 

or shall apply w ith modifications to suits between landlord and tenant, 

s. 143 ( 1).
may direct service of summons in suit to  recover rent by registered letter, 

s. 148 (d).
to publish d raft of rules which it proposes to make under authority conferred by 

Act, s. 109 ( 1) (2).
and w ith draft notice of date not earlier than one month when draft w ill be 

taken into consideration, s. 190 (3). 
to receive and consider objection or suggestion as to draft, s. 190 (4). 

may amend, add to or cancel rules made by itself, s. 190 f6).

H O L D I N G S e e  Division.
meaning of the term in The Tenancy Act, s. 3 (9).

HOMESTEAD :
incidents of tenancy of, held by raiyat otherwise than as part of his holding, to 

be regulated by local custom or visage, s. 182.
where no custom or usage, by provisions of Tenancy Act applicable to land held 

by raiyats, s. 132.

i f f ) }  G y
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A N D  K U R D  W A N  D R A I N A G E  A C T  : 

claim s under, recoverable as arrears o f rent, a, 3 3  o f  A .c t  V  ( B .  C .)  o f  1 8 7 1 .

I .
I .J A R  A  :

a u  i j a r f k f f l f  o r  f a r m e r  c a n n o t  a s  s u c h  a c q u i r e  a  r i g h t  o f  o c c u p a n c y ,  s . 2 2  ( 3 ) ,  

I M P R O V E M E N T S  :

e n h a n c e m e n t  o f  r e n t  o h  a c c o u n t  o f  l a n d l o r d s ’ , s s , 3 0  (<s). 3 1  (d),  38. 

d e f i n i t i o n  o f  "  i m p r o v e m e n t ”  u s e d  w i t h  r e f e r e n c e  t o  a  r a i y a t ’ s  h o l d i n g ,  s . 7 6  ( 1 ) .  

c e r t a i n  w o r k s  t o  b e  p r e s u m e d  t o  b e  i m p r o v e m e n t s  U n t i l  t h e  c o n t r a r y  i s  s h o w n ,  

s .  7 6  (2 ) .

n e i t h e r  r a i y a t  n o r  l a n d l o r d  e n t i t l e d  t o  p r e v e n t  t h e  o t h e r  f r o m  m a k i n g  a n  i m p r o v e 

m e n t ,  s . 7 7  ( 1 ) .

e x c e p t  o n  g r o u n d  t h a t  h e  is  w i l l i n g  t o  m a k e  i t  h i m s e l f ,  s .  7 7  ( 1 ) .  

w h e r e  b o t h  w i s h  t o  m a k e  i t ,  r a i y a t  t o  h a v e  p r i o r  r i g h t  o r d i n a r i l y ,  s. 7 1  ( 2 ) ,  

u n l e s s  i t  a f f e c t s  o t h e r  h o l d i n g s  o f  s a m e  l a n d l o r d ,  s . 7 7  ( 2 ) .

C o l l e c t o r  t o  d e c i d e  a s  t o  r i g h t  t o  m a k e ,  a m i  w h e t h e r  p a r t i c u l a r  w o r k  i s  a n ,  s . 7 8 , 

n o n - o c c u p a n c y  r a i y a t  e n t i t l e d  to  c o n s t r u c t  w e l l s  a n d  d w e l l i n g - h o u s e s ,  s . 7 3  ( 1 ) . 

n o t  e n t i t l e d  t o  m a k e  o t h e r  i m p r o v e m e n t s  w i t h o u t  l a n d l o r d ’s  p e r m i s s i o n ,  

s , 7 9  ( 1 ) .

b u t  m a y  r e q u e s t  l a n d l o r d  i n  w r i t i n g  t o  m a k e ,  s . 7 9  f 2 ) .  

a n d  m a y  h i m s e l f  m a k e ,  i f  l a n d l o r d  i s  u n a b l e  o r  n e g l e c t s ,  s . 79  ( 2 ) ,  

a p p l i c a t i o n  b y  l a n d l o r d  t o  R e v e n u e - O f f i c e r  f o r  r e g i s t r a t i o n  o f  i m p r o v e m e n t s ,  s . 80. 

a p p l i c a t i o n  b y  l a n d l o r d  o r  t e n a n t  o f  h o l d i n g  t o  h a v e  e v i d e n c e  r e c o r d e d  r e l a t i n g  

t o  i m p r o v e m e n t s ,  s . 8 1  ( 1 ),

r e c o r d  m a d e  t o  b e  a d m i s s i b l e  in  e v i d e n c e  b e t w e e n  l a n d l o r d  a n d  t e n a n t ,  s . 8 1  ( 2 ) .  

r a i y a t  e j e c t e d  f r o m  h i s  h o l d i n g  e n t i t l e d  t o  c o m p e n s a t i o n  f o r  i m p r o v e m e n t s ,  

s .  8 2  ( 1 ).

C o u r t  m a k i n g  d e c r e e  f o r  e j e c t m e n t  t o  d e t e r m i n e  a m o u n t  o f  c o m p e n s a t i o n ,  

s .  8 2  ( 2 ) .

e j e c t m e n t  m a y  b e  c o n d i t i o n a l  o n  p a y m e n t  o f  c o m p e n s a t i o n  t o  r a i y a t .  s . 8 2  ( 2 ) .  

n o  c o m p e n s a t i o n  f o r  i m p r o v e m e n t  m a d e  u n d e r  c o n t r a c t  i n  c o n s i d e r a t i o n  o f  

s u b s t a n t i a l  a d v a n t a g e ,  s . 8 2  ( 3 ) .

i m p r o v e m e n t s  b e t w e e n  2 n d  M a r c h  1 8 8 3  a n d  c o m m e n c e m e n t  o f  A c t ,  s .  8 2  ( 4 ) .

L o c a l  G o v e r n m e n t  m a y  m a k e  r u l e s  a s  t o  a s s e s s o r s  t o  a w a r d  c o m p e n s a t i o n ,  

s . 8 2  ( 5 ) .

r e g a r d  t o  b e  h a d  bo w h a t  c o n s i d e r a t i o n s  i n  e s t i m a t i n g  c o m p e n s a t i o n ,  s . 8 3  ( 1 ) .  

c o m p e n s a t i o n  m a y ,  b y  c o n s e n t ,  b o  m a d e  p a y a b l e  o t h e r w i s e  t h a n  i n  m o n e y ,  

s . 8 3  ( 2 ) .

n o  c o n t r a c t  m o d e  b e f o r e  o r  a f t e r  p a s s i n g  o f  T e n a n c y  A c t  c a n  l i m i t  t e n a n t ’s  r i g h t  

t o  m a k e  i m p r o v e m e n t s  a n d  c l a i m  c o m p e n s a t i o n ,  s . 1 7 8  ( 1 )  (d).

I N C U M B R A N C E S  S e e  Sale, Summary Sale.
a v o i d a n c e  o f ,  b y  s a l e  o f  t e n u r e  o r  h o l d i n g  i u  e x e c u t i o n  o f  d e c r e e  f o r  a r r e a r s  o f  i t s  

o w n  r e n t ,  s s .  1 6 9 - 1 7 7 — S e e  Sale fo r  Arrears under Decree.. 
r e g i s t r a t i o n  o f  i n c u m b r a n c e s  o n  t e n u r e  o r  h o l d i n g ,  a n d  n o t i f i c a t i o n  t o  l a n d l o r d s  

s s .  I T S , 1 7 6 .

l’. \ J”.j , Landlord and Tenant in Bengal. . .
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A N C E :S : —  Continued.
avoided by sale o f  icm tM fo r arrears o f Qpverniiieut rent, 3 , 1 2  o £  A c t  V I I  ( B . C . )  

o f  1 8 6 8 .

I N S T A L M E N T S ' :

i n  w h i c h  r e n t  i s  p a y a b l e ,  s s , 6 3 ,  5 4 — S e e  R ent.
i n t e r e s t  t o  b e  p a i d  o n  i n s t a l m e n t s  i n  a r r e a r ,  s s .  6 1  ( 3 ) ,  0 7 .

I N T E R E S T  :

t o  b e  a w a r d e d  o n  a r r e a r s  o f  r e n t ,  a n d  a t  w h a t  r a t e ,  s .  .6 7 . 

t h e s e  p r o v i s i o n s  m a y  n o t  b e  a f f e c t e d  b y  a n y  c o n t r a c t  m a d e  a f t e r  t h e  p a s s i n g  o f  

T h e  T e n a n c y  A c t ,  s . 1 7 8  ( 3 )  ( a ) .

n o t  t o  b e  g i v e n  i n  a d d i t i o n  t o  2 5  p e r  c e n t ,  d a m a g e s ,  s .  6 8 .

o n  p u r c h a s e - m o n e y  o f  t r a n s f e r a b l e  t e n u r e  o r  h o l d i n g  w h e n  s a l e  s e t  a s i d e ,  

s . . 1 7 4 ( 1 ) .

IR R IG A T IO N  ;
c h a r g e s  t o  b e  c o n s i d e r e d  i n  p r o c e e d i n g s  f o r  c o m m u t a t i o n  o f  r e n t ,  s . 4 0  ( 4 )  ( u ) .

p r e p a r a t i o n  o f  l a n d  f o r ,  t o  b e  p r e s u m e d  a n  i m p r o v e m e n t ,  s i 7 6  ( 2 )  ( 5 ) .

i s t e m R a r i  t e n u r e  ■
protected from- avoidance on m le  o f  estate fo r  arrears o f  revenue, s .  3 7  o f  A c t  X I  o f  

1 8 6 9 1 8. 1 2  o f  A c t  V I I  ( B . C . )  o f  1 8 6 8 .

J ,

J O I N T  L A N D L O R D S  . - S e e  Ce-sharers.
m u s t  d o  a c t  n q u i r e d  o r  a u t h o r i z e d  b y  T e n a n c y  A c t  e i t h e r  b y  a c t i n g  t o g e t h e r  o r  

b y  a g e n t  a u t h o r i z e d  b y  a l l ,  s .  1 8 8 .

J O I N T  U N D I V I D E D  E S T A T E  : — S e e  Co-sharers, M anager.
a p p o i n t m e n t  a n d  r e m o v a l  o f  m a n a g e r s  o f ,  w h e n  c o - o w n e r s  d i s p u t e ,  s s .  9 3 - 1 0 0 ,

J U D I C I A L  P R O C E D U R E  .— S e e  Agent.
H i g h  C o u r t  m a y ,  w i t h  a p p r o v a l  o f  G o v e r n o r - G e n e r a l  i n  C o u n c i l ,  m a k e  t a l e s  

d e c l a r i n g  t h a t  a n y  p o r t i o n s  o f  C i v i l  P r o c e d u r e  C o d e  s h a l l  n o t  a p p l y ,  o r  s h a l l  

a p p l y  w i t h  m o d i f i c a t i o n s ,  t o  s u i t s  b e t w e e n  l a n d l o r d  a n d  t e n a n t ,  s .  1 4 3  ( 1 ) .  

s u b j e c t  t o  - s n o h  r u l e s  a n d  t h e  p r o v i s i o n s  o f  T h e  T e n a n c y  A c t ,  C i v i l  P r o 

c e d u r e  C o d e  t o  a p p l y  t o  s u c h  s u i t s ,  s . .118  ( 2 ) .

c e r t a i n  s e c t i o n s  o f  C i v i l  P r o c e d u r e  C o d e  n o t  t o  a p p l y  t o  s u i t s  f o r  t h e  r e c o v e r y  o f  

r e n t ,  fs. 1 4 8  ( a ) .

r u l e  f o r  d e t e r m i n i n g  i n  w h a t  C o u r t s  s u i t s  s h a l l  b e  i n s t i t u t e d  a n d  a p p l i c a t i o n s  

m a d e ,  s .  1 .1 4 .

n a i b s  a n d  g u m a s h t a s  t o  b e  r e c o g n i z e d  a g e n t s  o f  l a n d l o r d s ,  a l t h o u g h  r e s i d e n t  

w i t h i n  t h e  j u r i s d i c t i o n ,  s ,  1 4 5 ,

s p e c i a l  r e g i s t e r  o f  s u i t s  b e t w e e n  l a n d l o r d  a r id  t e n a n t  t o  b e  k e p t  i n  e a c h  C o u r t  i n  

f o r m  p r e s c r i b e d  b y  L o c a l  G o v e r n m e n t ,  s .  1 4 6 .

n o  s e c o n d  s u i t  f o r  r e n t  o f  t h e  s a m e  h o l d i n g  w i t h i n  t h r e e  m o n t h s  a f t e r  p r e v i o u s  

s u i t ,  b. 147.
r u l e s  o f  p r o c e d u r e  f o r  s u i t s  t o  r e c o v e r  r e n t ,  f 1 1 3 .  

p a r t i c u l a r s  t o  b e  i n s e r t e d  i n  p l a i n t ,  s .  1 4 8  ( 5 ) ,

/f \ |\ : ' ' ^ n y
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J U D I C I A L  P R O C E D U R E  \-O dntlw tei.
s u m m o n s  t o  b e  f o r  f i n a l  d i s p o s a l  u n le s s  i n  s p e c i a l  o a s e s , s . 1 1 8  ( 0 \
H i g h  C o u r t  m a y  d i r e c t  s e r v i c e  o f  s u m m o n s  b y  r e g i s t e r e d  l e t t e r ,  s , 1 1 8  (cl). 
n o  w r i t t e n  s t a t e m e n t  w i t h o u t  l e a v e  o f  C o u r t ,  a . 1 1 8  ( e ) .

e v id e n c e  b o w  t o  b e  r e c o r d e d ,  a . 1 1 8  ( / > .  : 1 1 1

e x e c u t i o n  m a y  b e  h a d  o n  o r a l  a p p l i c a t i o n  m a d e  w h e n  d e c r e e  i s  p a s s e d ,  s . 1 1 8  ( y ) .

u n l e s s  i t  i s  a  d e c r e e  f o r  o j e c t m e n t  f o r  a r r e a r s ,  s . 1 1 8  ( y ) .  

n o  e x e c u t i o n  b y  a s s i g n e e  o f  d e c r e e  n o t  b e i n g  a s s i g n e e  o f  l a n d l o r d 's  i n t e r e s t ,  

s. 1 4 8  ( A ) .

d e f e n d a n t  a d m i t t i n g  r e n t  d u e ,  b u t  p l e a d i n g  t h a t  i t  i s  d u e  t o  a  p e r s o n  o t h e r  t h a n  

p l a i n t i f f ,  m u s t  p a y  a m o u n t  i n t o  C o u r t ,  s . 1 1 9  ( 1 ) .

n o t i c e  o f  p a y m e n t  i n t o  C o u r t  t o  b e  g i v e n  t o  s u c h  o t h e r  p e r s o n , s ,  119 ( 2 ) .  ;

u n le s s  s u c h  p e r s o n  i n s t i t u t e s  a  s u i t  w i t h i n  t h r e e  m o n t h s ,  m o n e y  t o  b o  p a i d  

t o  p l a i n t i f f ,  s . 1 1 8  ( 3 ) .

t h i s  n o t  t o  a f f e c t  r i g h t  o f  t h i r d  p e r s o n  to  r e c o v e r  i t  f r o m  p l a i n t i f f ,  s . 1 1 9  ( 4 ) .  

d e f e n d a n t  p l e a d i n g  t h a t  a m o u n t  c l a i m e d  i s  i u  e x c e s s  o f  w h a t  i s  d u e  m u s t  p a y  i n t o  

C o u r t  w h a t  l i o  a d m i t s  t o  b e  d u e ,  s . 15 0 .

i n  t h e s e  t w o  c a s e s  C o u r t  m a y  a c c e p t  a  r e a s o n a b l e  p o r t i o n  o f  w h a t  i s  a d  i n i t t e d  t o  

b e  d u e ,  s .  1 5 1 .

C o u r t  t o  g i v e  r e c e i p t  f o r  m o n e y  p a i d  i n  ; r e c e i p t  t o  b e  a  v a l i d  a c q u i t t a u c e ,  s . 1 5 2 .

n o  a p p e a l  i u  c e r t a i n  o a s e s  ; D i s t r i c t  J u d g e ’ s  p o w e r  o f  r e v i s i o n ,  s .  1 5 3 .

d e c r e e  f o r  e n h a n c e m e n t  t o  t a k e  e f f e c t  f r o m  w h a t  t i m e ,  s . 1 5 1 .

e q u i t a b l e  r e l i e f  t o  t e n a n t s  a g a i n s t  f o r f e i t u r e ,  s . 1 5 5 ,

r i d e s  tut t o  t h e  a w a y - g o i n g  c r o p  w h e n  r a i y a t  e je o t e d ,  1 5 6 .

i n  s u i t  t o  e j e c t  t r e s p a s s e r ,  C o u r t ,  i f  a s k e d  b y  p l a i n t i f f ,  m a y  d e c l a r e  d e f e n d a n t  

l i a b l e  t o  p a y  a  f a i r  r e n t ,  s . 1 5 7 .

C o u r t  m a y ,  i f  a s k e d  b y  e i t h e r  p a r t y ,  d e t e r m i n e  b o u n d a r i e s ,  d e s c r i p t i o n  o f  t e n a n t ,  

n a t u r e  o f  t e n a n c y ,  r e n t  p a y a b l e ,  & c . ,  s . 158 ( 1 )  • '

m a y ,  t o  t h i s  e n d , d i r e c t  l o c a l  i n q u i r y  b y  R e v e n u e - O f f i c e r ,  s. 1 5 8  ( 2 ) .  '

o r d e r  t o  h a v e  e f f e c t  o f  d e c r e e ,  a n d  b e  s u b j e c t  t o  a p p e a l ,  s .  1 5 8  ( 3 ) .

K .

K A M A T  LAND S e e  Kkdm&r.

K H A M A ’ R :

n o t h i n g  i n  C h a p t e r  V  o f  T h e  T e n a n c y  A c t  c o n f e r s  a  r i g h t  o f  c c o n p a n e y  i n ,  s . 1 1 6 .  

p r o v is io n s  o f  C h a p t e r  V I  a s  t o  n o n - o c c u p a n c y  r a iy a fc s  d o  n o t  a p p l y  to , s . 1 1 6 .

L o c a l  G o v e r n m e n t  m a y  d i r e c t  R e v e n u e - O f f i c e r  t o  m a k e  a  s u r v e y  a n d  r e c o r d  o f ,  

w i t h i n  a  l o c a l  a r e a ,  s . 1 1 7 .

R e v e n u e - O f f ic e r  m a y ,  o n  a p p l i c a t i o n  o f  p r o p r i e t o r  o r  t e n a n t ,  a s c e r t a i n  a n d  r e c o r d  

w h e t h e r  l a n d  i s  o r  i s  n o t ,  s . 1 1 8 .

p r o v is io n s  a s  t o  p u b l i c a t i o n  o f  r e c o r d ,  d e c i s i o n  o f  d is p u t e s ,  a p p e a l ,  & c . ,  s. 1 1 5 .  

w h a t  l a n d  t o  b o  r e c o r d e d  a s  khdni&r l a n d ,  3. 1 2 0  ( 1 ) (<*), (& )• 

r e g a r d  t o  b e  h a d  t o  l o c a l  c u s t o m  a n d  o t h e r  c o n s i d e r a t i o n s ,  s . 1 2 0  ( 2 ) .

C i v i l  C o u r t s  t o  b e  g u i d e d  b y  s a m e  r u l e s  a s  R e v e n u e - O f f i c e r s ,  s . 1 2 0  ( 8) .

d i l l  AS M A H A L S :

i u o l a d e d  i n  t e r m  “  e s t a t e , ”  s . 3  ( 1 ) ,

tip §L
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K H U ' D K A S H T  T? A I Y A T S  :

protected.from ejectment on summary sale o f superior tenure fo r  arrears o f rent, 
c l .  .i o f  s . 1 1  o f  R e g .  V I I I  o f  1 8 1 9 .

K I N D :

r e n t  p a y a b l e  i n — S e e  Prvdaee-Ifents.

L .

L A K H E R A J  L A N D  : - S e e  Revenue-free laud.
L A U D :  — S e e  Entry upon Land.

L A N D L O R D : S e e  Agent, Prodnoe-Uentst, Receipt, Heeord o f R ight*, Transfer. 
d e f i n i t i o n  o f  t h e  t e r m  i n  T h e  T e n a n c y  A c t ,  b , 3 (/l); 
n o t i c e  t o ,  o f  t r a n s f e r  o f  p e r m a n e n t  t e n u r e ,  s s .  1 2 - 1 7 .  

m a y  n o t  i m p o s e  a b w a b s  o n  h i s  t e n a n t s ,  8 . 7 4 .

may nut compel attendance o f tenants, or enforce paym ent o f rent otherwise than  
according to law, note t o  s . 2 o f  T e n a n c y  A c t ,  ante, p ,  8 30 . 

e n t i t l e ! ,  r m l e s s  r e s t r a i n e d  b y  c o n t r a c t ,  t o  e n t e r  o n  a n d  m e a s u r e  a l l  l a n d  i n  h i s  

e s t a t e  o r  t e n u r e ,  s . 90 ( 1 ) .

d a m a g e s  a g a i n s t  l a n d l o r d  s u i n g  f o r  r e n t  w i t h o u t  r e a s o n a b l e  o r  p r o b a b l e  c a u s e

6. 68 (2).
a c q u i s i t i o n  b y ,  o f  la n d  f o r  b u i l d i n g  o r  o t h e r  u s e f u l  p u r p o s e ,  s .  8 4 , 

m a y  e n t e r  o n  h o l d i n g  s u r r e n d e r e d  a n d  l e t  o r  c u l t i v a t e  h i m s e l f ,  s . 8(5 ( 5 ) .

so  a s  t o  h o l d i n g  a b a n d o n e d ,  b u t  m u s t  g i v e  n o t i c e  t o  C o l l e c t o r ,  s . 8 7 . 

n o t  b o u n d  b y  d i v i s i o n  o f  t e n u r e  o r  h o l d i n g ,  o r  d i s t r i b u t i o n  o f  r e n t  m a d e  w i t h o u t  

h is  w r i t t e n  c o n s e n t ,  s .  8 8 .

n o t i i i o a t l o n  t o ,  o f  i n c u m b r a n c e s  c r e a t e d  o n  t e n u r e s  a n d  h o l d i n g s ,  s . 1 7 6 .  

c o n d i t i o n s  b i n d i n g  p r o p r i e t o r  o r  p e r m a n e n t  t e n u r e - h o l d e r  b i n d  p e r s o n s  o c c u p y 

i n g  l a n d  w i t h i n  t h e i r  e s t a t e s  o r  t e n u r e s ,  s . 1 9 4 .

L A N D L O R D  A N D  T E N A N T  :

r e l a t i o n  o f ,  h o w  f a r  a f f e c t e d  b y  t r a n s f e r  o f  l a n d l o r d ’s  i n t e r e s t ,  s . 72. 
r e l a t i o n  o f ,  h o w  f a r  a f f e c t e d  b y  t r a n s f e r  o f  t e n a n t ’ s  i n t e r e s t ,  s s , 1 2 - 1 7 ,  73 . 

relation, of, how affected by partition  o f jo in t  revenue pay in,g estate, s s .  I l l ,  1 2 8 , 

o f  A c t  V I I I  ( B ,  0 . )  o f  1 8 7 6 ,

L A N D  R E G I S T R A T I O N  A C T :

r e c e i p t  o f  p e r s o n  r e g i s t e r e d  u n d e r ,  a s  p r o p r i e t o r ,  m a n a g e r ,  A c .  i s  a  g o o d  d i s 

c h a r g e  f o r  r e n t ,  s .  60,

p e r s o n  n o t  r e g i s t e r e d  u n d e r ,  a s  p r o p r i e t o r ,  m a n a g e r ,  & c .  m a y  n o t  d i s t r a i n  f o r  

r e n t ,  s .  1 2 1  ( 1 ) .

L E A S E : S e e  Inetm branee.
o f  land under management o f Court o f  Wards, s . 9 o f  A c t  I V  ( R . O . )  o f  1 8 7 9 . 

by -managers o f  lunatics' estates, s . 1 4  o f  A c t  X X X V  o f  1 8 5 8 . 

by m m nj«r* o f  minors' estates, s .  1 8  o f  A c t  X L  o f  1 8 5 8 . 

by Beerhhoom ghai u-nU, s . 1  o f  A c t  V  o f  1 8 5 9 .

fo r  permanent building, gar den, tank, well, canal, $ e. Sfe. protected from  avoidance 
an sale o f  estate fo r  arrears o f  revenue, s s .  3 7 , 5 2  o f  A c t  X I  o f  1 8 5 9 ,



LIM ITATIO N:
p e r io d  o f  o n e  m o n t h ,  f o r  o b j e c t i n g  t o  p r i c e - l i s t  p u b l i s h e d  b y  C o l l e c t o r ,  s . 3 9  ( 8 ) . 

o£ s i x  m o n t h s  a f t e r  e x p i r y  o f  t e r m , f a r  s u i t  to  e j e c t  n o n - o c c u p a n c y  r a i y a t ,  s . 45. 

o f  t h r e e  m o n t h s  f r o m  r e f u s a l  t o  e x e c u t e  a g r e e m e n t  f o r  e n h a n c e d  r e n t ,  f o r  s u i t  

t o  e j e c t  n o n - o c c u p a n c y  r a i y a t  o n  g r o u n d  o f  s u c h  r e f u s a l ,  s . 4 6  ( 1 ) .  

o f  t h r e e  m o n t h s  f r o m  d a t e  o f  p a y m e n t ,  f o r  s u i t  f o r  p e n a l t y  f o r  w i t h h o l d i n g  

r e c e ip t ,  s .  E8 ( I ) .
f o r  s u i t  f o r  p e n a l t y  f o r  w i t h h o l d i n g  r e c e i p t  i n  f u l l  o r  s t a t e m e n t  o f  a c c o u n t ,  

I  58  ( 2 ) .

p e r io d  o f  s i x  m o n t h s ,  f o r  s u i t  a g a i n s t  l a n d l o r d  f o r  p e n a l t y  f o r  e x a c t i o n ,  s.

o f  t w e l v e  m o u t h s ,  f o r  a p p l i c a t i o n  f o r  r e g i s t r a t i o n  o f  l a n d l o r d ’s im p r o v e m e n t ,

s. 80 ( 3 ) .
f o r  s u i t  b y  r a i y a t  t o  r e c o v e r  p o s s e s s io n  o f  h o l d i n g  a l l e g e d  b y  l a n d l o r d  t o  h a v e  b e e n  

a b a n d o n e d ,  9. 8 7  ( 8 ).
p e r io d  o f  t w o  y e a r s ,  f o r  m e a s u r e m e n t  b y  p u r c h a s e r  o t h e r w i s e  t h a n  b y  v o l u n t a r y  

t r a n s f e r ,  8. 9 0  ( 2 )  (» ) .
s u i t s ,  a p p e a ls ,  a n d  a p p l i c a t i o n s  t o  b e  i n s t i t u t e d  a n d  m a d e  w i t h i n  t i m e  p r e s 

c r ib e d  b y  S c h e d .  I l l  o f  T e n a n c y  A c t ,  s . 1 8 fe ( l ) .

s u i t  fo r  e j e c t m e n t  o f  t e n u r e - h o l d e r  o r  r a i y a t  o n  a c c o u n t  o f  b r e a c h  o f  c o n d i t i o n  

w i t h i n  o n e  y e a r ‘f r o m  b r e a ,o h , art. 1 o f  S o tte d . I I I .  

s u i t  f o r  r e c o v e r y  o f  a r r e a r  o f  r e n t  d u e  b e f o r e  d e p o s i t  o f  r e n t ,  w i t h i n  s i x  

m o n t h s  f r o m  s e r v i c e  o f  n o t i c e  o f  d e p o s i t ,  art. 2  ( a )  o f  S c h e d .  I I I .  

s u i t  f o r  r e c o v e r y  o f  a r r e a r  o f  r e n t  in  o t h e r  c a s e s ,  w i t h i n  t h r e e  y e a r s  f r o m  l a s t  

d a y  o f  y e a r  i n  w h i c h  i t  f a l l  d u e ,  art. 2 ( 5 )  o f  S c h e d .  I I I .  

s u i t  t o  r e c o v e r  p o s s e s s io n  b y  o c c u p a n c y - r a i y a t ,  w i t h i n  t w o  y e a r s  f r o m  d is p o s s e s 

s io n , art. 3  o f  S c h e d .  I I I .
a p p e a l  f r o m  d e c r e e  o r  o r d e r  o f  D i s t r i c t  o r  S p e c i a l  J u d g e ,  w i t h i n  t h i r t y  d a y s  

f r o m  d a t e  o f  d e c r e e  o r  o r d e r ,  art. 4  o f  S c h e d .  I I I .  

a p p e a l  f r o m  o r d e r  o f  C o l le c t o r ,  w i t h i n  t h i r t y  d a y s  f r o m  d a t e  o f  o r d e r ,  art. 5  o f  

S c h e d .  I I I .
a p p l i c a t i o n  f o r  e x e c u t i o n  o f  d e c r e e  o r  o r d e r ,  n o t  b e i n g  a  d e c r e e  f o r  m o n e y  

e x c e e d i n g  R s .  BOO, w i t h i n  t h r e e  y e a r s  f r o m  d a t e  o f  f i n a l  d e c r e e  o r  o r d e r .  

art. 6 o f  S c h e d .  I l l ,
h u t  w h e r e  e x e c u t i o n  p r e v e n t e d  b y  f o r c e  o r  f r a u d ,  I n d i a n  L i m i t a t i o n  A c t  to 

govern, art. 6  ot  S c h e d .  I I I .
s u i t  o r  a p p e a l  i n s t i t u t e d  a n d  a p p l i c a t i o n  m a d e  a f t e r  p e r i o d  o f  l i m i t a t i o n  m u s t  h e  

d is m is s e d , t h o u g h  l i m i t a t i o n  n o t  p le a d e d ,  s .  18 4  ( 1 ) .

n o t h i n g  i n  t h e s e  p r o v is io n s  t o  r e v i v e  s u i t ,  a p p e a l  o r  a p p l i c a t i o n  b a r r e d  b e f o r e  

c o m m e n c e m e n t  o f  A c t ,  s .  1 8 4  ( 2 ) .
s e c t i o n s  7 ,  8 a n d  9  o f  I n d i a n  L i m i t a t i o n  A c t  n o t  t o  a p p l y  t o  s u i t s  a n d  a p p l i c a t i o n s  

u n d e r  T e n a n c y  A o t ,  s . I 8 S ( 1 ) .

t h e  o t h e r  p r o v i s i o n s  o f  t h e  I n d i a n  L i m i t a t i o n  A o t  t o  a p p l y ,  s . 1 8 5  ( 2 ) ,

L O C A L  G O V E R N M E N T :
m a y ,  w i t h  p r e v i o u s  s a n c t io n  o f  G o v e r n o r - G e n e r a l  i n  C o u n c i l ,  f i x  d a t e  o f  c o m m e n c e 

m e n t  o f  T e n a n c y  A c t .1 s. 1  ( 2 ) .  __________ __________________

i ]t is proposed to fix the 1st November, 1885.
"•V.
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L O C A L  G O V E R N M E N T :— C o n tin u e d ,
m a y ,  w i t h  s i m i l a r  s a n c t i o n ,  e x t e n d  t h e  w h o l e  o r  a n y  p a r t  o f  t h e  A c t  t o  O r i s s a ,  

s .  I  ( 3 ) ,

m a y  a p p o i n t  O f f i c e r  t o  d i s c h a r g e  a n y  o f  t h e  f u n c t i o n s  o f  a  C o l l e c t o r  u n d e r  t h e  A c t ,  

s .  8  (16),
o r  o f  a  R e v e n u e - O f f i c e r ,  « s, 3  ( 1 7 ) ,  3 1  (b), 

m a y  f i x  l o c a l  a r e a s  o f  s t a p l e  f o o d  c r o p s  f o r  p r e p a r a t i o n  o f  p r i c e - l i s t s ,  s .  SO ( 1 ) .  

m a y  d i r e c t  p r e p a r a t i o n  o f  p r i c e - l i s t s  f o r  p a s t  t i m e s ,  s .  3 9  ( 2 ) .  

s h a l l  C a u s e  p u b l i c a t i o n  i n  G a z e t t e  o f  l i s t s  o f  a v e r a g e  p r i c e s ,  s . 39  ( 5 ) ,  

s h a l l  m a k e  r u l e s  a s  t o  w h a t  s h a l l  h e  s t a p l e  c r o p s ,  a n d  f o r  p r e p a r a t i o n  o f  p r ic e - ' 

l i s t s ,  s ,  3 9  ( 7 ) ,

m a y  a p p o i n t  C o u r t  o r  O f f i c e r  f o r  f i l i n g  a g r e e m e n t  f o r  e n h a n c e d  r e n t  t o  b e  t e n d e r e d  

t o  n o n - o c c u p a n c y  r a i y a t ,  s .  -16 ( 2 ) .

m a y  m a k e  r u l e s  a u t h o r i z i n g  t e n a n t s  t o  p a y  r e n t  b y  p o s t a l  m o n e y o  r d e r ,  s s .  5 4  ( 2 ) ,  

6 4  ( § .

m a y  p r e s c r i b e  o r  s a n c t i o n  m o d i f i e d  f o r m  o f  r e c e i p t  f o r  r e n t  a n d  c o u n t e r f o i l ,  s . 5 6  ( 3 ) .  

s h a h  c a u s e  t o  b e  p r e p a r e d  f o r  s a l e  f o r m a  o f  r e c e i p t s  w i t h  c o u n t e r f o i l s  a n d  s t a t e -  * 

m e a t s  o f  a c c o u n t ,  s .  6 9 .

t o  p r e s c r i b e  f e e  p a y a b l e  o n  d e p o s i t  o f  r e n t ,  s ,  6 1  ( 2 ) .  

m a y  a p p o i n t  R e v e n u e - O f f i c e r  f o r  r e g i s t r a t i o n  o f  i m p r o v e m e n t s ,  s . 8 0  ( 1 ) .  

m a y  m a k e  r a l e  f o r  v e r i f y i n g  a p p l i c a t i o n  f o r  s u c h  r e g i s t r a t i o n ,  s . 80 ( 3 ) . 

m a y  m a k e  r u l e s  f o r  A s s e s s o r s  f o r  a s s e s s i n g  c o m p e n s a t i o n  f o r  i m p r o v e m e n t s ,  s .  8 2  ( 5 )  

m a y  p r e s c r i b e  m a n n e r  o f  p u b l i s h i n g -  n o t i c e  o f  l a n d l o r d ’s  e n t r y  o n  a b a n d o n e d  

h o l d i n g ,  s .  8 7  ( 2 ) .

m a y  m a k e  r u l e s  d e c l a r i n g  l o c a l  s t a n d a r d s  o f  m e a s u r e m e n t ,  s . 9 2  ( 3 ) ,  

m a y  n o m i n a t e  f o r  l o c a l  a r e a  a  m a n a g e r  o f  a l l  e s t a t e s  a n d  t e n u r e s  o f  w h i c h  

D i s t r i c t  J u d g e  a p p o i n t s  m a n a g e r  u p o n  d i s p u t e  b e t w e e n  c o - o w n e r s ,  s .  9 6 . 

m a y  d i r e c t  s u r v e y  a n d  p r e p a r a t i o n  o f  r e c o r d  o f  r i g h t s ,  s s .  1 0 1 - 1 1 5 — S e e  Record  
o f R ights,

m a y  m a k e  r u l e s  t o  r e g u l a t e  p r o c e e d i n g s  o f  R e v e n u e - O f f i c e r s  i n  m a k i n g  R e c o r d  o f  

R i g h t s ,  s .  1 0 7 ,

t o  a p p o i n t  S p e c i a l  J u d g e s  t o  h e a r  a p p e a l s  f r o m  R e v e n u e - O f f i c e r s  m a k i n g  s u c h  

R e c o r d ,  s .  1 0 8  ( 1 ) ,

m a y ,  w i t h  s a n c t i o n  o f  G o v e r n o r - G e n e r a l  i n  C o u n c i l ,  i n  t h e  i n t e r e s t s  o f  p u b l i c  o r d e r  

-fee., e m p o w e r  R e  v e n u e - O f f i c e r  t o  s e t t l e  a n d  r e d u c e  r e n t s ,  s .  1 1 2 . 

t o  d i r e c t  p r o p o r t i o n s  i n  w h i c h  e x p e n s e s  o f  m a k i n g  s u r v e y  a n d  R e c o r d  o f  E i g h t s  

s h a l l  h e  d e f r a y e d  b y  l a n d l o r d s  a n d  t e n a n t s ,  s. 1 1 4 .  

m a y  d i r e c t  R e v e n u e - O f f i c e r  t o  m a k e  s u r v e y  a n d  r e c o r d  o f  khhm&r l a u d  i n  a  l o c a l  

a r e a ,  s . 1 1 7 .

m a y  m a k e  r u l e s  f o r  a s c e r t a i n i n g  a n d  r e c o r d i n g  JiMm&r l a n d ,  s .  1 1 8 .  

m a y  p r e s c r i b e  b y  r u l e s  t h e  c h a r g e s  f o r  d i s t r a i n t  a n d  s a l e ,  s, 1 3 4  ( 1 ) .  

m a y ,  i n  s p e c i a l  c a s e s ,  a u t h o r i z e  d i s t r a i n t  w i t h o u t  a p p l i c a t i o n  t o  C i v i l  C o u r t  

s .  1 4  ( 1 ) :

a n d  m a y  r e s c i n d  i t s  o r d e r ,  s ,  1 4 1  ( 3 ) .

t o  p r e s c r i b e  f o r m  f o r  s p e c i a l  r e g i s t e r  o f  s u i t s  b e t w e e n  l a n d l o r d  a n d  t e n a n t ,  a . 1 4 6 .  

m a y  s p e c i a l l y  e m p o w e r  J u d i c i a l  O f f i c e r s  t o  e x e r c i s e  f i n a l  j u r i s d i c t i o n  i n  s u i t s  f o r  

r e n t  n o t  e x c e e d i n g  I t s .  6 0 , s , 1 5 3  ( 6 ) .

( i ( W K  ,  ( C T
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L O C A L  G O V E R N M E N T  ■.— Ccntimed,
m a y  a u t h o r i z e  R e v e n u e - O f f i c e r s  t o  m a k e  l o c a l  e n q u i r i e s  w h e n  d i r e c t e d  i n  c e r t a i n  

c a s e s  b y  C i v i l  C o u r t s ,  a. 1 5 8  ( 2 ) ,

m a y  d ir e c t ,  o c c u p a n c y - b o l d i n g - s  t o  b e  s o l d  i n  e x e c u t i o n  s u b j e c t  t o  r e g i s t e r e d  a n d  

n o t i f i e d  i n c u m b r a n c e s ,  s. 1 6 8  ( 1 ) ,  

a n d  m a y  r e s c i n d  a n y  s u c h  d i r e c t i o n ,  s . 1 6 8  ( I ) .  

m a y  f i x  f e e  c h a r g e a b l e  b y  r e g i s t r a t i o n - o f f i c e r s  f o r  n o t i f y i n g  i n c u m b r a n c e s  t o  

l a n d l o r d s ,  s . 1 7 6 ,

m a y  m a k e  r u l e s  t o  r e g u l a t e  p r o c e d u r e  o f  R e v e n u e - O f f i c e r s ,  a n d  m a y  c o n f e r  c e r t a i n  

p o w e r s  o n  t h e m ,  s .  181) ( 1 ) .

m a y  p r e s c r i b e  m o d e  o f  s e r v i c e  o f  n o t i c e s  'w h e n  A c t  i s  s i l e n t ,  s .  1 8 9  ( 2 ) .  

p r o c e d u r e  t o  b e  f o l l o w e d  b y ,  i n  m a k i n g  r u l e s  u n d e r  T e n a n c y  A c t ,  s .  1 0 0 . 

h a s  p o w e r  t o  a m e n d ,  a d d  t o ,  o r  c a n c e l  r u l e s  m a d e  b y  i t s e l f ,  s , 1 9 0  ( 6 ) .

L O C A L  I N Q U I R Y  :

t o  a s c e r t a i n  t h e  p r e v a i l i n g  r a t e  p a i d  b y  o e c u p a n c y - r a f y a t s ,  s .  3 1  (h). 
by  R e v e n u e - O f f i c e r  e m p o w e r e d  b y  G o v e r n m e n t ,  m a y  b e  d i r e c t e d  b y  C i v i l  C o u r t  i n  

c e r t a i n  o a s e s ,  1 5 8  ( 2 ) ,

M .
M A I I T U T : — S e e  Abwabn.

M A N A G E R :

D i s t r i c t  J u d g e  m a y ,  i n  c e r t a i n  c a s e s  o f  d i s p u t e ,  c a l l  u p o n  c o - o w n e r s  to  s h o w  c a u s e  

w h y  t h e y  s h o u l d  n o t  a p p o i n t  a  c o m m o n  m a n a g e r ,  s . 9 3 . 

i f  t h e y  f a i l  to  s h o w  c a u s e  w i t h i n  a  m o n t h ,  D i s t r i c t  J u d g e  m a y  m a k e  o r d e r  d i r e c t 

i n g  t h e m  t o  a p p o i n t ,  s , { f t .

i f  t h e y  d o  n o t  a p p o i n t  a n d  t h e r e  i s  n o  p r o s p e c t  o f  a  s a t i s f a c t o r y  a r r a n g e m e n t ,  

D i s t r i c t  J u d g e  m a y  :

( a )  d i r e c t  m a n a g e m e n t  o f  e s t a t e  o r  t e n u r e  b y  C o u r t  o f  W a r d s ,  i f  C o u r t  

c o n s e n t s ,  a ,  9 5 ,

o r  (h)  a p p o i n t  a  m a n a g e r ,  a , 9 5 .

L o c a l  G o v e r n m e n t  m a y  n o m i n a t e  a  m a n a g e r  o f  a l l  e s t a t e s  a n d  t e n u r e s  f o r  l o c a l  

a r e a ,  s .  9 6 .

T h o  C o u r t  o f  W a r d s  A c t  t o  a p p l y  t o  m a n a g e m e n t  b y  C o u r t  o f  W a r d s ,  s . 9 7 .  

r e m u n e r a t i o n ,  p o w e r s ,  a n d  d u . i e s  o f  m a n a g e r  a p p o i n t e d  b y  D i s t r i c t  J u d g e ,  s  9 3 ,

H i g h  C o u r t  m a y  m a k e  r u l e s  d e f i n i n g  p o w e r s  a n d  d u t i e s  o f  m a n a g e r s ,  s .  1 0 0 . 

m a n a g e r  r e m o v a b l e  b y  o r d e r  o f  D i s t r i c t  J u d g e ,  a n d  n o t  o t h e r w i s e ,  s . 9 8  ( 8 ) .

D i s t r i c t  J u d g e  m a y ,  in  a n y  c a s e ,  r e s t o r e  m a n a g e m e n t  to c o - o w n e r s ,  g. 9 9 . 

person assuming charge of estate ax, to r e g is te r  in  Colleetarate, s .  4 2  o f  A c t  V I I  

( B .  C .)  o f  1 8 7 6 .

fa iling  to do so, mag not recover rent, s .  7 8  id, 
receipt <f registered manager is a f u l l  acquittance fo r  rent, s .  7 9  id. 

M A N U F A C T O R I E S  :

U ife s  o f hind fo r , protected on sale fo r  arrears o f revenue, s s .  8 7 ,  5 2  o f  A c t  S I  o f  

1 8 5 9  ; s . 1 2  o f  A c t  V I I  ( B .  C . )  o f  1 8 6 8 .

M A P :
L o c a l  G o v e r n m e n t  m a y  e m p o w e r  R e v e n u e - O f f i c e r  to  e n t e r  o n  l a n d  a n d  m a k e  a  m a p  

o f  i t ,  s . 1 8 9  ( 1 )  ( 5 ) .

Landlord and Tenant in Bengal. <^iX  i
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^MEASUREMENT:
a l t e r a t i o n  off v e n t  o n  a l t e r a t i o n  o f  a r e a  p r o v e d  b y ,  s , 5 2 —  S e e  Rent, 
l a n d l o r d ,  u n l e s s  r e s t r a i n e d  b y  c o n t r a c t ,  e n t i t l e d  t o  e n t e r  o u  a n d  m e a s u r e  a l l  

l a n d  i n  b i s  e s t a t e  o r  t e n u r e ,  s .  90 ( 1 ) .

b n t  n o t  o f t e n e r  t h a n  o n c e  i n  t e n  y e a r s  - w i t h o u t  t e n a n t ' s  c o n s e n t  o r  C o l l e c t o r  s  

p e r m i s s i o n ,  s . 9 0  ( 2 ) ,  ( 3 ) .  

u n l e s s  i n  c e r t a i n  e x c e p t e d  c a s e s ,  s, 90 ( 2 ) .  

l a n d l o r d  d e s ir in g -  to  m e a s u r e  m a y  a p p l y  t o  C i v i l  C o u r t  f o r  o r d e r  t o  t e n a n t  t o  a t t e n d  

a n d  p o i n t  o u t  b o u n d a r i e s ,  s . 91 ( 1 ) ,

m a p  o r  r e c o r d  o f  m e a s u r e m e n t  p r e s u m e d  c o r r e c t  a g a i n s t  t e n a n t  o m i t t i n g  t o  

a t t e n d  a f t e r  o r d e r ,  s. 9 1  ( 2 ) .  

t o  b e  m a d e  b y  a c r e ,  u n l e s s  o t h e r w i s e  d i r e c t e d ,  s .  92 ( 1 ) .

a c r e  to  b e  c o n v e r t e d  i n t o  l o c a l  m e a s u r e  b y  w h i c h  r i g h t s  o f  p a r t i e s  a r o  r e g u l a t e d ,  

s. 92  ( 2 ) .

L o c a l  G o v e r n m e n t  m a y  m a k e  r u l e s  d e c l a r i n g  l o c a l  s t a n d a r d s ,  a . 9 2  ( 3 ) .  

s n o b  d e c l a r a t i o n  t o  b e  p r e s u m e d  c o r r e c t  u n t i l  c o n t r a r y  s h o w n ,  s .  92  ( 3 ) .

MINES:
lease o f land fo r , protect e<l on- sale fo r  arrears o f revenue, s s . 3 7 ,  5 2  o f  A c t  X I  o  f  

1 8 5 9 .

M IN O S :
leas/; granted by manager o f m inor’s estate, s . 1 8  o f  A c t  X L  o f  1 8 3 8 .

MORTGAGEE:
no tenant bound to pag rent tc  a,-mho is not registered in the Collector's register, 

s. 78  o f  A c t  V I I  ( B .  0 0  o f  1 8 7 0 . 

i f  registered, h it receipt i t  a f u l l  acquittance fo r  rent, s . 7 0 ,  id,

M 1 7 K A R B A R I  L E A S E  :

T e n a n c y  A c t  n o t  t o  p r e v e n t  g r a n t  o f  p e r m a n e n t ,  o n  a n y  t e r m s  a g r e e d  u p o n ,  

s. 1 7 0 .

M U K A R R A R I  T E N U R E S  ■

-prof noted from  avoidance on sale o f  estate fo r  arrears o f revenue, 3 7  o f  A c t  X I  o f  

18 5 9  ; s . 1 2  o f  A c t  V I I  ( B .  C . )  o f  18 6 8 .

N .

N A . I B S :

t o  b e  r e c o g n i z e d  a g e n t s  o f  l a n d l o r d s ,  t h o u g h  r e s i d e n t  w i t h i n  t h e  j u r i s d i c t i o n  , 

s . 1 4 5 .

N I J - J O T  L A N D  S e e  K/tdmdr.

N O N - O C C U P A N C Y  R A I Y A T S  S e e  liaiyat. 
m e a n i n g  o f  t h e  t e r m ,  s . 4  (o). 
l a w  r e l a t i n g  t o ,  s s , 1 1 - 4 7 ,

N O TICE:
o f  t r a n s f e r  o f ,  o r  s u c c e s s i o n  t o ,  p e r m a n e n t  t e n u r e ,  88, 1 2 - 1 7 .  

o f  e n h a n c e m e n t  n o  l o n g e r  n e c e s s a r y ,  ante, p , 8 9 3 .
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o f  t r a n s f e r  o f  l a n d l o r d ’s i n t e r e s t  t o  b e  g i v e n  b y  t r a n s f e r r e e ,  a . 7 2 .

i f  n o t  g i v e n ,  t e n a n t  n o t  l i a b l e  f o r  r e n t  p a i d  t o  t r a n s f e r o r ,  a. 72  ( 1 ) .  

o f  t r a n s f e r  o f  K ia  h o l d i n g  b y  o c c u p a n c y  r a i y a t ,  s .  7 ii .  

t o  q u i t ,  i n  c a s e  o f  r a i y a t  n o t  h a v i n g  a, r i g h t  o f  o c c u p a n c y ,  s . 4 5 , 

i n  c a s e  o f  u u d e r - r a i y a t ,  s. 49 ( 5 ) ,

’ o f  s u r r e n d e r  o f  h o l d i n g  b y  r a i y a t  n o t  b o u n d  b y  l e a s e ,  s .  8(5.

t o  la n d lo r d  o f  d e p o s i t  o f  r e n t  t e n d e r e d  a n d  r e f u s e d ,  a .  0 3 ( 3 ) .  

b y  la n d l o r d  o f  e n t r y  o n  a b a n d o n e d  h o l d i n g ,  s . 8 7  ( 2 ) .

o f  summary sa le ,fo e  arrears o f rent, o f tenure tin which right of id lin g  fo r  such 
arrears has ooo / reserved, c l .  2 , s . 8 o f  R e g .  V I I I  o f  1 8 1 9 .  

o f  s a l e  o f  d i s t r a i n e d  p r o p e r t y ,  s .  1 2 7 .

o f  s a l e  o f  t e n u r e  o r  u n d e r - t e n u r e  t o  b e  s o l d  i n  e x e c u t i o n  o f  d e c r e e  f o r  i t s  o w n  

a r r e a r s ,  s . 1 6 3 .

a n y  n o t i c e  r e q u i r e d  b y  T e n a n c y  A c t  m a y  b e  : v o d  o n  a g e n t  e m p o w e r e d  i n  w r i t 

i n g  b y  l a n d l o r d  t o  a c c e p t  s e r v i c e ,  s . 1 8 7  (2 ) ,

L o c a l  G o v e r n m e n t  m ay p r e s c r i b e  m o d e  o f  s e r v i c e  o f  n o t i c e s ,  w h e r e :  A c t  i s  s i l e n t ,  

s . 1 8 9  ( 2 ) .

o f filing certificate f o r  recovery o f arrears o f  reiit due to Government, s .  1 0  o f  A c t  

' V I I  ( B .  C .)  o f  18 8 0 . '

o f sale o f tenure fo r  arrears o f rent due to Government, 8. 1 1  o f  A c t  V I I  ( B .  C . )

’ of 1868.
0 .

O C C U P A N C Y  S e e  R ig h t o f Occupancy.

O C C U P A N C Y - B A T Y A T  : as. 1 9 - 4 0 - S e c  R aiyat.

O R  P IT  M i l )  L A N D  :

T e n a n c y  A c t  d o e s  n o t  a f f e c t  c o n t r a c t  f o r  t e m p o r a r y  c u l t i v a t i o n  o f ,  w i t h  a g r i c u l 

t u r a l  c r o p s ,  s. 1 7 8 ,  proviso i i i .

O R I S S A  :

T h e  B e n g a l  T e n a n c y  A c t  d o e s  n o t  e x t e n d ,  b u t  m a y  b e  e x t e n d e d  t o ,  s. 1 ( 3 ) .  

r e p e a l  o f  o t h e r  e n a c t m e n t s  u p o n  B irch  e x t e n s i o n ,  s , 2 ( 2 ) .

P .

P A R T I T I O N :

e n a c t m e n t  r e l a t i n g  t o ,  o f  r e v e n u e - p a y i n g  e s t a t e s  n o t  a f f e c t e d  b y  p r o v i s i o n s  o f  

T e n a n c y  A c t ,  s . 1 9 5  ( d ).
o f rtvm ur-p,tying entatr, effect of. an rotation o f landlord an l  tenant, s s .  i l l ,  1 2 8  

o f  A c t  V I I I  ( B . C . )  o f  1 8 7 6 .

P A S T U R A G E :

p r o v i s i o n s  o f  T e n a n c y  A.cfc a s  t o  r e c o v e r y  o f  a r r e a r s  o f  r e n t  t o  a p p l y  t o  r i g h t s  o f ,

s . m .

P A T N I ;  P A T N I D A R :

e n a c t m e n t  r e l a t i n g  t o  p a t n i  t e n u r e s  n o t  a f f e c t e d  b y  p r o v i s i o n s  o f  T e n a n c y  A c t ,

6. 1 9 5  ( e ) .

definition and incidents of, s s ,  1 ,  3  o f  R e g .  V I I I  o f  1 S 1 9

/'~'1
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effect o f  p artition  o f  estate upon, s .  I l l  o f  A c t  Y I I I  ( B . C , )  o f  1 8 7 6 .

sate of, fo r  arrears i f  r e n t - S e e  Sale f o r  A rrears under Decree, Summary Sale,
registration o f transfers of. s a . 6 , 6 , 7  o f  R e g - . Y I I I  o f  1 8 1 9 .

P A Y ,  P A Y A B L E ,  P A Y M E N T :

d e f i n i t i o n  o f  t h e s e  t e r m s  i n  T h e  T e n a n c y  A c t ,  s , :) ( G ) .

P E N A L T I E S  A N D  D A M A G E S :

p e n a l t y  f o r  e x a c t i o n  o f  m o n e y  o r  p o r t i o n  o f  p r o d u c e  i n  e x c e s s  o f  r e n t  l a w f u l l y  
p a y a b l e ,  b . 75.

p e n a l t y  a n d  f in e  f o r  w i t h h o l d i n g  r e c e i p t s  o r  s t a t e m e n t s  o f  a c c o u n t ,  o r  f a i l i n g  t o  
■ keep c o u n t e r p a r t s ,  s .  i>8 .

d a m a g e s  a g a i n s t  t e n a n t  n e g l e c t i n g  t o  p a y  r e n t  w i t h o u t  r e a s o n a b l e  o r  p r o b a b l e  
* c a u s e ,  s . 6 8  ( 1 ) .

d a m a g e s  a g a i n s t  l a n d l o r d  f o r  i n s t i t u t i n g  s u i t  f o r  r e n t  w i t h o u t  r e a s o n a b l e  o r  

.p r o b a b l e  c a u s e ,  a . 68 ( 2 ) .

p e n a l t y  f o r  d i s t r a i n t  o r  a t t e m p t e d  d i s t r a i n t ,  o t h e r w i s e  t h a n  a c c o r d i n g  t o  l a w  
s .  1 8 6 . ( 1 )  (a).

f o r  r e s i s t i n g  d i s t r a i n t  d u l y  m a d e ,  o r  r e m o v i n g  p r o p e r t y  d u l y  d i s t r a i n e d ,  s . 18(5

( ! )  (&)■

f o r  p r e v e n t i n g  t h e  r e a p i n g ,  g a t h e r i n g ,  s t o r i n g ,  & c . ,  o f  p r o d u c e  o f  a  b o ld i n e -  
b . 1 8 6  ( 1 )  (c).

a n y  s u c h  a c t  t o  b e  d e e m e d  c r i m i n a l  t r e s p a s s  w i t h i n  m e a n i n g  o f  I n d i a n  P e n a l  
C o d e ,  s .  1 8 6  ( 1 ) ,

p e r s o n  a b e t t i n g  s u c h  a o t  t o  b e  d e e m e d  t o  a b e t  c r i m i n a l  t r e s p a s s  s  IS O  ('')  
P E R M A N E N T  S E T T L E M E N T :

d e f i n i t i o n  o f  t h e  t e r m  i n  T h e  T e n a n c y  A c t ,  s . 3  ( 1 2 ) .

P E R M A N E N T  T E N U R E :

d e f i n i t i o n  o f  t h e  t e r m  i n  T h e  T e n a n c y  A c t ,  s . 3 ( S ) .  

n o  e j e c t m e n t  f r o m ,  u n l e s s  f o r  b r e a c h  o f  c o n d i t i o n s ,  s . 1 0 . 

i s  t r a n s f e r a b l e  a n d  d e v i s a b l e ,  s .  1 1 .

t r a n s f e r  o f ,  b y  s a l e ,  g i f t ,  o r ’ m o r t g a g e  h o w  t o  b e  m a d e ,  s , 1 3 .  

b y  s a l e  i n  e x e c u t i o n  o f  d e c r e e  n o t  b e i n g  d e c r e e  f o r  r e n t ,  s ,  1 3 .  

b y  s a l e  i n  e x e c u t i o n  o f  d e c r e e  f o r  r e n t ,  s .  1 4 . 

s u c c e s s i o n  t o ,  8. 1 5 . 

t o  s h a r e  i n ,  a . 1 7 .

n o  e j e c t m e n t  f r o m ,  f o r  a r r e a r s  o f  r e n t ,  s ,  6 5 .

T e n a n c y  A c t  d o e s  n o t  p r e v e n t  g r a n t  o f  p e r m a n e n t  m n k a r r a r i  l e a s e  o n  a n y  t e r m s  

a g r e e d  u p o n ,  s ,  1 7 9 .

p e r s o n s  o c c u p y i n g  l a n d  w i t h i n ,  b o u n d  b y  r u l e s  a n d  c o n d i t i o n s  b i n d i n g  o n  t e n u r e -  
h o l d e r ,  s . 1 9 4 .

P L A I N T :

f o r m  o f ,  i n  s u i t s  f o r  a r r e a r s  o f  r e n t ,  s .  1 4 8  ( t ) .

P L A N T A T I O N S :

lease t j  lan d  fo r , horn f a r  protected on sale fo r  arrears o f  revenue gg 3 7  £■ > 0 f  

A c t  X I  o f  I8 6 0  ; s s , 1 3 ,  1 3  o f  A c t  Y I I  ( B . C . )  o f  1 8 6 9 . 

o n  s a l e  o f  t e n u r e  o r  h o l d i n g  f o r  a r r e a r s  o f  i t s  o w n  r e n t ,  g . IC O  (c).



P O S S E S S I O N :

s u i t  to  r e c o v e r ,  b y  o c c u p a n c y - r a i y a t  t o  b e  i n s t i t u t e d  w i t h i n  t w o  y e a r s  f r o m  d a t e  

o f  d is p o s s e s s io n ,  art. 3  o f  io elxed . I I I .

P R E S C R I B E D  :

d e f i n i t i o n  o f  t h e  t e r m  i n  T h e  T e n a n c y  A c t ,  b . 3 ( 1 5 ) .

P R E S U M P T I O N  :
t h a t  p e r s o n  a d m i t t e d  o r  p r o v e d  t o  h o l d  l a n d  a s  a  r a i y a t  h a s  h e l d  f o r  1 3  y e a r s ,  

s .  SO ( 7 ) .
t h a t  r e n t  p a y a b l e  b y  o c c u p a n c y - r a i y a t  i s  f a i r  a n d  e q u i t a b l e ,  s . 2 7 . 

f r o m  p a y m e n t  o f  s a m e  r e n t  o r  r a t e  o f  r e n t  f o r  2 0  y e a r s ,  s . 5 0  ( 2 ) .

n o  s u c h  p r e s u m p t i o n  w h e n  R e c o r d  o f  R i g h t s  m a d e ,  s . 1 1 5 .  

t h a t  r e n t  a n d  c o n d i t i o n s  o f  t e n a n c y  a r e  s a m e  a s  i n  l a s t  p r e c e d i n g  y e a r ,  a . 5 1 .  

t h a t  r o e e i p t  f o r  r e n t  n o t  i n  f o r m  i s  a n  a c q u i t t a n c e  i n  f u l l ,  s . 50  ( 1 ) .  

t h a t  e x i s t i n g  r e n t  f a i r  a n d  e q u i t a b l e  u n t i l  c o n t r a r y  is  p r o v e d ,  8 . 1 0 1  ( 3 ) .  

o f  n o t i c e  o f  s u r r e n d e r  h a v i n g  b e e n  g i v e n ,  s .  S 6  ( 3 ) . ,

o f  c o r r e c t n e s s  o f  m a p  o r  m e a s u r e m e n t  a g a i n s t  r a i y a t  d i s o b e y i n g  o r d e r  t o  a t t e n d  

a n d  p o i n t  o u t  b o u n d a r i e s ,  8. i l l  ( 2 ) .

o f  c o r r e c t n e s s  o f  d e c l a r a t i o n  o f  l o c a l  s t a n d a r d  o f  m e a s u r e m e n t ,  s . 9 2  ( 3 ) .  

o f  c o r r e c t n e s s  o f  u n d i s p u t e d  e n t r i e s  i n  R e c o r d  o f  R i g h t s ,  s . 1 0 9  ( 2 ) .

P R E V A I L I N G  R A T E :
p a i d  b y  o c c u p a u c y - r a i y a t a  f o r  l a n d  o f  a  s i m i l a r  d e s c r i p t i o n  a s  a  g r o u n d  o f  

e n h a n c e m e n t ,  s s . 80 ( « ) ,  3 1 .

P R I C E - L I S T S :
p r e p a r a t i o n  o f  p e r i o d i c a l  l i s t s  o f  t h e  m a r k e t  p r i c e s  o f  s t a p l e  f o o d  c r o p s ,  s .  3 9 .

P R I C E S :  _ l
r i s e  o f ,  a s  a  g r o u n d  o f  e n h a n c e m e n t  o f  r e n t ,  s s .  30  ( f i) ,  3 2 . 

f a l l  o f ,  a s  a  g r o u n d  o f  r e d u c t i o n  o f  r e n t ,  g , 38  ( & ) .

P R I V A T E  L A N D S  : — S e e  Shamdr.

P R O C E D U R E  : — S e e  Judicial Procedure.
L o c a l  G o v e r n m e n t  m a y  m a k e  r u l e s  t o  r e g u l a t e ,  o f  R e v e n u e - O f f i c e r s ,  s . 1 8 9  ( 1 ) .

P R O D U C E - R E N T S  : — S e e  Commutation,
o r  r e n t s  t a k e n  b y  ( I )  a p p r a i s e m e n t  o r  ( 2 )  d i v i s i o n  o f  t h e  p r o d u c e ,  s s .  6 9 - 7 1 .  

o r d e r  m a y  b e  m a d e  b y  C o l l e c t o r  f o r  a p p r a i s i n g  o r  d i v i d i n g  c r o p ,  s .  6 9 .

C o l l e c t o r  m a y  d e p u t e  a n  o f f ic e r  t o  a p p r a i s e  o r  d i v i d e ,  s . 6 9  ( l ) .

m a y  p r o h i b i t  r e m o v a l  o f  c r o p  u n t i l  a p p r a i s e m e n t  o r  d i v i s i o n ,  s . 6 9  ( 3 ) ,  

p r o c e d u r e  i n  o r d e r  to  a p p r a i s e m e n t  o r  d i v i s i o n ,  s. 7 0 . 

o f f ic e r  d e p u t e d  m a y  b e  d i r e c t e d  t o  a s s o c i a t e  A s s e s s o r s  w i t h  h i m s e l f ,  s .  1 0  ( 1 ) .

C o l l e c t o r  t o  c o n s i d e r  o f f ic e r 's  r e p o r t  a n d  h e a r  p a r t i e s ,  s .  < 0  ( 1 ) .  

m a y  r e f e r  a n y  q u e s t i o n  i n  d i s p u t e  f o r  d e c i s i o n  o f  C i v i l  C o u r t ,  s .  7 0  (5). 
w h e n  r e n t  t a k e n  b y  a p p r a i s e m e n t ,  t e n a n t  e n t i t l e d  t o  e x c l u s i v e  p o s s e s s io n  o f

p r o d u c e ,  s .  7 1  ( 1 ) .  - _ .
w h e n  r e n t  t a k e n  b y  d i v i s i o n  o f  p r o d u c e ,  t e n a n t  e n t i t l e d  t o  e x c l u s i v e  p o s s e s s i o n

o f  w h o l e  p r o d u c e  t i l l  d i v i d e d ,  a, 7 1  ( 2 ) .

Landlord and Tenant in Bengal. 9 9 ^ 1  i
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Conti mu-4,
b u t  n o t  e n t i t l e d  t o  r e m o v e  s o  a s  t o  p r e v e n t  d u e  d i v i s i o n ,  a.. 7 1  ( 2 ) .  

te n a n ts  i n  b o t h  c a s e s  e n t i t l e d  t o  h a r v e s t  p r o d u c e  w i t h o u t  l a n d l o r d ’s  i n t e r f e r e n c e  

8. 7 1  ( 3 ) .

c r o p  t o  b e  d e e m e d  t h e  f u l l e s t  c r o p  a g a i n s t  t e n a n t  r e m o v i n g  a n y  p o r t i o n ,  s . 7 1  ( 1 ) ,  

P R O D U C T I V E  P O W E R S  :

i n c r e a s e  o f ,  o f  l a n d  a s  a  g r o u n d  o f  e n h a n c e m e n t  o f  r e n t ,  ss , 3 0  (e ), (d), 3 3 , 3 4 . 

P R O P O R T I O N  ;

a p p l i c a t i o n  o f  r u l e  o f ,  i n  e n h a n c e m e n t  c a s e s ,  s . 3 2  ( & ) . ,

P R O P R I E T O R  : — S e e  Co-sharer. A  h&mcir, Landlord, 
d e f i n i t i o n  o f  t h e  t e r m  i n  T h e  T e n a n c y  A c t ,  s . 3  ( 2 ) .

a c q u i s i t i o n  b y ,  o f  r i g h t  o f  o c c u p a n c y  i n  l a n d  f o r m i n g  p a r t  o f  h i s  o w n  e s t a t e ,  s . 2 2 . 

a s c e r t a i n m e n t ,  o f  t e n a n t s ,  r e n t s ,  h o l d i n g s ,  ic e . ,  b y  R e v e n u e - O f f i c e r ,  o n  a p p l i c a t i o n  
o f ,  as . 1 0 8 - 1 0 7 .

r u l e s  o r  c o n d i t i o n s  b i n d i n g  o n , b in d  a ls o  p e r s o n s  o c c u p y i n g  . la n d  w i t h i n  b i s  

e s t a t e ,  s .  1 0 4 .

persons succeeding to proprietary right* by purchase, inheritance, g ift, ,hi.. to 
register in  Collector ate, s . 4 2  o f  A c t  V I I  (15, C . )  o f  1 8 7 6 . 

fa ilin g  to do so may m l recover rent, s .  7 8  o f  A c t  V I I  ( B .  C . )  o f  1 8 7 6 . 

w o ip t o f rug uttered proprietor- is  a fu ll  aerpiittan.ee fo r  rent, s . 7 9  o f  A c t  V I I  

( B .  0 . )  o f  1 8 7 6 ,

P R O T E C T E D  I N T E R E S T S  : - 8 e e  Sale fo r  Arrears under Decree.
P U  i ; C H A S E R  :— S e e  Proprietor.

at sale f o r  arrears of revenue may not eject or enhance rent o f  raiyat ha ring 
right o f  veeujtjinoy at fix e d  rate, p r o v i s o  to  s .  8 7  o f  A c t  X I  o f  1 3 5 9 . 

may not eject, hut may enhance, rent of, roiuat having right o f  ooeupaney, Int not 
holding a t fix e d  rent, s s . 3 7 ,  5 2  o f  A c t  X I  o f  1 8 5 9 . 

power* o f  enhancement as toother lands, s. 3 7  o f  A c t  X I  o f  1 8 6 9 .. 

of transferable tenure sold fo r  arrears o f revenue, hoe what power* o f  enhancement 
s .  1 3  o f  A c t  V I I  ( B .  C .)  o f  1 8 6 8 .

o f tenure sold  by summary sale without decree, fu r  arrears o f rent. s . 1 1  o f  U a»  

V I I I  o f  1 8 1 9 .

o f  t r a n s f e r a b l e  t e n u r e  o r  u n d e r - t e n u r e  s o ld  i n  e x e c u t i o n — S e e  Sale f o r  A n va rs  
under Decree,

Q-
Q U I T  S e e  N otice, Surrender,

R,

K A I I A . 1 ; .... Sec- Abandonment, Improvements, R igh t o f Occupancy, Settled Jlai/.-it
Subletting, Surrender, Transfer. 

c l a s s i f i c a t i o n  o f  r a i y a t s ,  s . 4.

m e a n i n g  o f  t h e  t e r m  in  t h e  A c t ,  s , 6 ( 2 ) ,  ( 3 ) ,  ( 4 ) ,  ( 5 ) ,  

a t t e n d a n c e  o f ,  m a y  n o t  b e  c o m p e l l e d  b y  l a n d l o r d ,  s . 2  ( 4 ) .  

r a i y a t s  e n t i t l e d  t o  h o ld  a t  f i x e d  r a t e s ,  s .  18 .

r e n t  o r  r a t a  n o t  c h a n g e d  since- P e r m a n e n t  S e t t le m e n t  m a y  n o t  b e  in c r e a s e d .
8 , 5 0 ( 1 ) .
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R A 1  F A T  . —  Continued.
n o t  c h a n g e d  f o r  2 0  y e a r s  p r e s u m e d  u n c h a n g e d  s i n c e  P e r m a n e n t  S e t t l e m e n t ,  

s . 50  ( 2 ) ,

u n d e r  w h a t  c i r c u m s t a n c e s  t h i s  p r e s u m p t i o n  s h o u l d  b e  r a i s e d ,  S3. GO (-1), ( 4 )  : 11:!. 

rahjat having right to hold at fixed  rent not Halle to eject nient or enhancement by 
auction-purchaser, ss. 3 7 , 52  o f  A c t  X I  o f  1 8 5 9  : 8. 1 2  o f  A c t  V I I  ( 0 .  0 .)  o f  

1 8 6 8 :  a. 1 1  o f  K e g .  V I I I  o f  1 8 1 9 .

)l a v i n g  r i g h t  o f  o c c u p a n c y ,  b u t  n o t  e n t i t l e d  t o  h o l d  a t  f i x e d  r a t e ,  s s . 1 9 - 1 0 .  

e j e c t m e n t  o f ,  o n  w h a t  g r o u n d s ,  s . 2 6 . 

m a y  n o t  b e  e j e c t e d  f o r  a r r e a r s  o f  r e n t ,  8. 6 6 .

r e n t  f o r  t i m e  b e i n g  p a y a b l e  b y ,  p r e s u m e d  f a i r  a n d  e q u i t a b l e ,  g . 2 7 , 

m o n e y - r e n t  p a y a b l e  b y ,  e n h a n o e a b l e  o n l y  u n d e r  A c t ,  s . 28 , 

c o n d i t io n s  u n d e r  w h ic h  m o n e y - r e n t  o f ,  m a y  b e  e n h a n c e d  b y  contract, s. 2 9 . 

e n h a n c e m e n t  o f  m o n e y - r e n t  o f ,  b y  s u i t ,  eg, 30 , 3 7 — S e e  Unhancc incut. 
e n t i t l e d  t o  r e d u c t i o n  o f  m o n e y - r e n t  o n  v f h a t  g r o u n d s ,  s . 3 8 , 

c o m m u t a t i o n  o f  r e n t  i n  k i n d  p a y a b l e  b y ,  s s . 40, 1 7 8  ( 3 )  (■ /). 

t r a n s f e r  o f  h o l d i n g  b y ,  w i t h o u t  c o n s e n t  o f  l a n d l o r d ,  s s , 7 3 , 1 7 8  ( 3 )  (d ) ,  18 3  

Illustration  ( 1 ) .

r i g h t  o f ,  t o  m a k e  im p r o v e m e n t s ,  s s .  7 6 -7 8 , 178  ( 1 )  (d).
may not be ejected, hut k is rent may be legally enhanced by avctioH-jnifrh/isef, 

as. 3 7 , 52  o f  A c t  X I  o f  1 8 6 9  : s . 1 2  o f  A c t  V I I  ( B .  O .)  o f  1868  : c l .  3 o f  s . U  

o f  B e g .  V I I I  o f  3 8 19 .

n o t  h a v i n g  a  r i g h t  o f  o c c u p a n c y ,  o r  n o n - o c c u p a n c y  r a i y a t ,  s s . 4 1 - 4 7 , 

l i a b l e  t o  p a y  r e n t  a g r e e d  u p o n  a t  t i m e  o f  a d m i s s i o n ,  s .  4 2 . 

e n h a n c e m e n t  o f  r e n t  o f ,  ss, 4 3 , 46  

l i a b l e  t o  e j e o t m e n t  u p o n  w h a t  g r o u n d s ,  s . 44. 

c o n d i t io n s  o f  e j e c t m e n t  o n  g r o u n d  o f  e x p i r a t i o n  o f  l e a s e ,  s . 4 5. 

c o n d i t i o n s  o f  e j e c t m e n t  o n  g r o u n d  o f  r e f u s a l  t o  a g r e e  t o  e n h a n c e m e n t ,  s . 46 . 

n o b  admitted to occupation b y  l e a s e  w h i c h  c o n t i n u e s  o c c u p a t i o n ,  s . 4 7 . 

r i g h t  o f ,  t o  m a k e ,  o r  a s k  h is  l a n d l o r d  t o  m a k e ,  i m p r o v e m e n t s ,  s . 7 9 . 

p r o v is io n s  o f  T e n a n c y  A c t  a s  t o ,  n o t  t o  a p p l y  t o  l a n d  s u b j e c t  t o  c u s t o m  o f  

utbandi, s , 1 8 0  ( 2 ) .

R A T E  -S ea  Prevailing Rate, Malyat.

R E C E I P T : —

t e n a n t  e n t i t l e d  t o  r e c e i p t  o n  p a y m e n t  o f  r e n t ,  s . 86 ( 1 ) .  

l a n d l o r d  t o  r e t a i n  c o u n t e r f o i l  o f  r e c e i p t ,  s . 6 6  ( 2 ) .  

r e c e i p t  a n d  c o u n t e r f o i l  w h a t  t o  s p e c i f y ,  s . 6 6  ( 3 ) .  

n o t  i n  p r e s c r i b e d  f o r m  p r e s u m e d  a  r e c e i p t  i n  f u l l ,  3. 6 6  ( 4 ) ,  

p e n a l t y  o n  l a n d l o r d  w i t h h o l d i n g  r e c e i p t  f o r  r e n t ,  s . 58 .

f o r m s  o f  r e c e i p t  w i t h  c o u n t e r f o i l s  t o  b e  p r e p a r e d  f o r  s a l e  b y  L o c a l  G o v e r n m e n t ,  

a. 5 9 .

r e c e i p t  o f  r e g i s t e r e d  p r o p r ie t o r  a  g o o d  d i s c h a r g e  f o r  r e n t , ,  s , 60.

R E C L A M A T I O N  : — S e e  Waste Land.
o f  l a n d  t o  b e  p r e s u m e d  a u  i m p r o v e m e n t  w i t h  r e f e r e n c e  t o  r a i y a t s ’ h o l d i n g s ,  

s . 76  ( 2 )  ( e ) ,  ( t f ) ,
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L o c a l  G o v e i  n m e n t  m a y ,  i n  a n y  c a s e , w i t h  s a n c t i o n  o f  G o v e r n o r - G e n e r a l  i n  

C o u n c i l ,  d i r e c t  a  s u r v e y  a n d  p r e p a r a t i o n  o f  R e c o r d  o f  R i g h t s  b y  a  R e v e n u e -  

O f f ic e r  in  a  l o c a l  a r e a ,  s . 1.01 ( 1 ) .  

m a y ,  w i t h o u t  s u c h  s a n c t i o n ,  d i r e c t  i t —-

( « )  u p o n  a p p l i c a t i o n  o f  l a n d l o r d s  o r  t e n a n t s ,  s . 1 0 1  (2 )  (a).
( 4 ) w h e n  i t  i s  c a l c u l a t e d  to  s e t t l e  o r  a v e r t  a  s e r i o u s  d i s p u t e ,  s . 1 0 1  ( 2 )  ( h) .

( « )  w h e n  l o c a l  a r e a  i s  u n d e r  m a n a g e m e n t  o f  G o v e r n m e n t  o r  C o u r t  o f  W a r d s ,  

s . 1 0 1  ( 2 ) (<•).
( if )  w h e n  s e t t l e m e n t  o f  r e v e n u e  i s  b e i n g  m a d e , a. 1 0 1  ( 2 )  (d  ) .  

n o t i f i c a t i o n  i n  G a z e t t e  c o n c l u s i v e  e v i d e n c e  o f  o r d e r ,  a , 1 0 1  ( 3 ) .  

o r d e r  t o  s p e c i f y  p a r t i c u l a r s  t o  b o  r e c o r d e d ,  s . 10 2 .

s o m e  p a r t i c u l a r s  w h i c h  m a y  b e  s p e c i f ie d ,  s. 1 0 2 , 

r e n t  p a y a b l e  t o  b e  r e c o r d e d  w h e n  t e n a n t  n o t  h o l d i n g  e x c e s s  l a n d  a n d  n o  a p p l i c a 

t i o n  f o r  s s e t t V m e u t ,  s. 1.01 ( 1 ) .  '
w h e n  t e n a n t  h o ld s  e x c e s s  l a n d ,  o r  s e t t l e m e n t  i s  a s k e d ,  o r  R e v e n u e  s e t t l e m e n t  is  

p r o c e e d i n g ,  f a i r  a n d  e q u i t a b l e  r e n t  t o  b e  s e t t l e d ,  s .  10-1 ( 2 ) .  
o f f ic e r  t o  b e  g u i d e d  b y  w h a t  p r i n c i p l e s  i n  s e t t l i n g ,  s . 10-1 ( 3 ) ,

r e c o r d  t o  b e  p u b l i s h e d  a n d  o b j e c t i o n s  c o n s id e r e d , s . 1 0 5  ( 1 ) .

p u b l i c a t i o n  a f t e r  f i n a l  s e t t l e m e n t ,  c o n c l u s i v e  e v i d e n c e  t h a t  d u l y  m a d e . s . 1 0 5  ( 2 ) .  

d i s p u t e s  a »  t o  c o r r e c t n e s s  o f  e n t r i e s  t o  h e  d e c i d e d  b y  R e v e n u e - O f f ic e r ,  b . 10 6 . 

h i s  p r o c e e d i n g s  t o  b e  r e g u l a t e d  b y  C o d e  o f  C i v i l  P r o c e d u r e ,  s u b j e c t  t o  r u l e s  b y  

L o c a l  G o v e r n m e n t ,  s. 1 0 7 .
a n d  h i s  d e c i s i o n  t o  h a v e  t h e  f o r c e  o f  a  d e c r e e ,  s , 1 0 7 . 

a p p e a l  t o  l i e  f r o m  R e v e n u e - O f f i c e r  to  S p e c i a l  J u d g e ,  s .  10 8  ( 1 ) ,  ( 3 ) .  

a n d  f r o m  S p e c i a l  J u d g e  t o  H i g h  C o u r t ,  s . 1 0 8  ( 3 ) ,

p o w e r  o f  H i g h  C o u r t  to  s e t t l e  a  n e w  r e n t ,  an d , o n  w h a t  e v i d e n c e ,  s , 108  ( 8 ) .  

d is p u t e d  a n d  u n d is p u t e d  e n t r i e s  t o  b e  d i s t i n g u i s h e d  i n  R e c o r d ,  s . 1 0 9  ( 1 } ,  

u n d i s p u t e d  e n t r i e s  to  b e  p r e s u m e d  c o r r e c t ,  s .  1 0 !) ( 2 ), 

s e t t l e m e n t  t o  t a k e  e f f e c t  f r o m  b e g i n n i n g  o f  n e x t  a g r i c u l t u r a l  y e a r ,  s .  1 1 0 . 

j u r i s d i c t i o n  o f  C i v i l  C o u r t s  i n  c e r t a i n  c a s e s  s u s p e n d e d  d u r i n g  p r e p a r a t i o n  o f  

R e c o r d  o f  R i g h t s  f o r  l o c a l  a r e a ,  s, 1 1 1  («)■

H i g h  C o u r t  m a y  t r a n s f e r  t o  R e v e n u e - O f f ic e r  c e r t a i n  d o u s e s  o f  p e n d i n g  c a s e s ,  

s. I l l  ( l) .
l o c a l  G o v e r n m e n t ,  w i t h  s a n c t i o n  o f  G o v e r n o r - G e n e r a l  i n  C o u n c i l ,  m a y ,  i n  t h e  

i n t e r e s t s  o f  p u b l i c  o r d e r ,  & c . ,  e m p o w e r  R e v e n u e - O f f i c e r  t o  s e t t l e  a n d  r e d u c e  

r e n t s ,  s .  1 1 2  ( 1 ) .
p o w e r  e x e r c i s a b l e  w i t h i n  s p e c i f ie d  a r e a  o r  i n  s p e c i f i e d  c a s e s ,  s .  1 1 2  ( 2 ) .  

s e t t l e m e n t  r e c o r d  n o t  t o  t a k e  e f f e c t  u n t i l  c o n f i r m e d  b y  G o v e r n o r - G e n e r a l  i n  

C o u n c i l ,  B. 1 1 2  ( 3 ) .

r e n t  o f  t e n u r e  o r  o c c u p a n c y  h o l d i n g  s e t t le d  b y  R e v e n u e - O f f i c e r  n o t  t o  b e  e n h a n c e d  

f o r  1 3  y e a r s ,  s a v e  i n  c e r t a i n  c a s e s ,  s .  1 1 3 .

r e n t  o f  n o n - o c c u p a n o y - h o l d i n g  s o  s e t t l e d  n o t  t o  b e  e n h a n c e d  f o r  5  y e a r s ,  b. 1 1 3 .  

e x p e n s e s  o f  m a k i n g  s u r v e y  a n d  R e c o r d  o f  R i g h t s  t o  b e  d e f r a y e d  b y  la n d lo r d s  a n d  

t e n a n t s  i n  p r o p o r t io n s  d i r e c t e d  b y  L o c a l  G o v e r n m e n t ,  s .  1 1 1 .  

a n d  t o  b e  r e c o v e r a b l e  a s  a r r e a r s  o f  r e v e n u e ,  s. 1 1 1 . 

t w e n t y  y e a r s ’ p r e s u m p t i o n  c e a s e s  w h e n  R e c o r d  o f  R i g h t s  m a d e ,  s .  1 1 5 .
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H E O T T C T I O N :

o f  m o n e y - r e n t  o f  o c c u p a n e y r a i y a t ,  s . S 3 .

m i y a t ’s  r i g h t  t o  h a v e  r e d a c t i o n  m a y  n o t  b e  t a k e n  a w a y  b y  a n y  c o n t r a c t  m a d e  

a f t e r  p a s s i n g  o f  T e n a n c y  A c t ,  s . 1 7 8  ( 3 )  ( / ) .  

p r i c e - l i s t s  a s  e v i d e n c e  in  p r o c e e d i n g s  f o r ,  8. 8 0  ( 6 ) .  

o f  r e n t s  b y  R e v e n u e - O f f i c e r  s p e c i a l l y  e m p o w e r e d  b y  G o v e r n m e n t ,  k. 1 1 2 .

R E G I S T E R :

of certificates, filed  in Collector's office fo r  the recovery o f rent dvr to Government, 
b . 2 1  o f  A c t  V i  I  ( B .  € . )  o f  18 8 0 . 

o f  r a n t  c a s e s  i n s t i t u t e d  i n  t h e  C i v i l  C o u r t s ,  a. 14 6 ,

R E G I S T E R E D :

d e f in i t io n  o f  t b e  t e r m  i n  T h e  T e n a n c y  A c t ,  a. S ( 1 8 ) .

R E G I S T E R I N G  O F F I C E R :

d u t y  o f ,  w h e n  r e g i s t e r i n g  v o l u n t a r y  t r a n s f e r  o f  p e r m a n e n t  t e n u r e ,  s , 1 2 . 

t o  n o t i f y  i n c u m b r a n c e s  t o  l a n d l o r d s ,  s .  1 7 6 .

R E G I S T R A T I O N  ; R E G I S T R Y :

o f  c o n t r a c t s  b y  o c c u p a n c y - r a i y a t s  f o r  e n h a n c e m e n t  o f  m o n e y - r e n t .  s .  2 9  (<*). 

o f  a g r e e m e n t s  b y  n o n - o c c u p a n c y  r a i y a t s  f o r  e n h a n c e d  r e n t ,  s .  4 3 . 

o f  t e n a n c i e s  a t  f i x e d  r e n t s  o r  r a t e s  o f  r e n t ,  s . CO ( 2 ) .

O f i m p r o v e m e n t s  m a d e  b y  l a n d lo r d s ,  8. 8 0 . 

o f  s u b le a s e s  b y  r a i y a t s ,  s .  8 5 .

o f  i n c u m b r a n c e s  o n  t e n u r e s  a n d  h o l d i n g s ,  s s , 1 7 5 ,  1 7 6 .

u n d e r  T h e  L u n d  R e g i s t r a t i o n  A c t  e n t i t l e s  t o  g i v e  a  g o o d  d i s c h a r g e  f o r  r e n t ,  

s . 60 . m
of transfer o f p a t  hi taluks, ss. 5 , 6 , o f  I i e g .  V I I I  o f  1 8 1 9 .

R E L I N Q U I S H M E N T : — S e e  Surrender.

R E N T S e e  A lteration, Arrears, Commutation, Deposit, Division, Ejectment, Enhance
ment, Instalment, Produce-rents, R eceip t , Itecord o f Rights, Transfer, 

d e f in i t io n  o f  t h e  t e r m  i n  T h e  T e n a n c y  A c t ,  s . 3  ( 5 ) .

n o t  r e c o v e r a b l e  b y  p e r s o n  n o t  g i v i n g  n o t i c e  o f  s u c c e s s io n  t o  p e r m a n e n t  t e n u r e ,  

s , 16 .

p a y a b l e  b y  o c c u p a n c y - r a i y a t  p r e s u m e d  f a i r  a n d  e q u i t a b l e ,  s .  2 7 . 

i n  k i n d  p a y a b l e  b y  o c c u p a n c y - r a i y a t ,  c o m m u t a t i o n  o f .  s . 40 . 

p a id  b y  t e n a n t  a f t e r  t r a n s f e r  o f  l a n d l o r d ’ s  i n t e r e s t ,  s . 7 2  ( 2 ) .  

r e n t  o r  r a t e  o f  r e n t  o f  t e n u r e - h o l d e r  o r  r a i y a b  w h o  h a s  h e l d  s i n c e  P e r m a n e n t  

S e t t l e m e n t  n o t  l i a b l e  t o  in c r e a s e ,  s . 5 0  ( 1 ) .  

e x c e p t  o n  g r o u n d  o f  a l t e r a t i o n  o f  a r e a ,  s s . 50  ( 1 ) ,  5 2  ( 1 )  ( « ) .  

p r e s u m p t i o n  o f  r e n t  o r  r a t e  b e i n g  u n c h a n g e d  s i n c e  P e r m a n e n t  S e t t l e m e n t  

u p o n  p r o o f  o f  u n i f o r m i t y  f o r  2 0  y e a r s ,  s , 60 ( 2 ) .  

p r o v i s o  w h e r e  r e g i s t r a t i o n  h a s  b e e n  p r o v i d e d  f o r ,  s s .  5 0  ( 2 ) ,  1 1 5 .  

p r i n c i p l e  n o t  a f f e c t e d  b y  d i v i s i o n  o r  a m a l g a m a t i o n  o f  r a i y a t i  h o l d i n g s ,  s , 6 0  ( 3 ) .  

n o t  a p p l i c a b l e  t o  t e n a n c i e s  f o r  t e r m s  o r  a t  w i l l ,  s. 6 0  ( 4 ) .
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R E N T  :-~O m tbm d.
'p r e s u m p t i o n  a s  t o  r e n t  b e i n g  s a m e  a s  i n  l a s t  p r e c e d i n g  a g r i c u l t u r a l  y e a r ,

8. 51.
a l t e r a t i o n  o f  r e n t  o n  a l t e r a t i o n  o f  a r e a ,  s .  5 2 , 

a d d i t i o n a l  r e n t  f o r  e x c e s s  l a n d  f o u n d  o n  m e a s u r e m e n t ,  s, 5 2  ( « ) •  

r e d u c t i o n  o f  r e n t  f o r  d e f i c i e n c y  f o u n d  o n  m e a s u r e m e n t , ,  s. 5 2  '(# ), 

r a i y a t ’ s  r i g h t  t o ,  m a y  not- b e  t a k e n  a w a y  b y  c o n t r a c t  m a d e  a f t e r  p a s s i n g  o f  

T e n a n c y  A c t ,  s. 1 7 8  ( 3 )  ( / ) .

m a t t e r s  t o  b e  c o n s id e r e d  i n  d e t e r m i n i n g  p r e v io u s  a r e a ,  a . 5 2  ( 2 ) . 

a d d i t io n a l  r e n t  o n  w h a t ,  p r i n c i p l e  d e t e r m in e d ,  a. 5 2  ( 3 ) .  

a b a t e m e n t  o f  r e n t  o n  w h a t  p r i n c i p l e  d e t e r m i n e d ,  a. 52  (■ !). 

t o  b e  p a y a b l e  i n  f o u r  q u a r t e r l y  i n s t a l m e n t s ,  s u b j e c t  t o  a g r e e m e n t  o r  u s a g e ,  s , 53 . 

e a c h  i n s t a l m e n t  p a y a b l e  b e f o r e  s u n s e t  o f  d u e  d a t e ,  s. E l  ( 1 ) .  

p la c e  o f  p a y m e n t ,  s. 5 1  ( 2 ) .  

d e f i n i t i o n  o f  a n  “  a r r e a r  ”  o f  r e n t ,  s. 5 4  ( 3 ) .  

a p p r o p r i a t i o n  .o f  p a y m e n t s  m a d e  o n  a c c o u n t  o f  r e n t ,  s . 5 5 . 

t e n a n t  p a y i n g  r e n t  e n t i t l e d  t o  r e c e i p t  c o n t a i n i n g  o e r t a i u  p a r t i c u l a r s ,  s .  6 6 . 

r e c e i p t  n o t  in  f o r m  p r e s u m e d  a n  a c q u i t t a n c e  i n  f u l l ,  ». 56 ( 1 ) .  

e n t i t l e d  t o  f u l l  d i s c h a r g e  o r  s t a t e m e n t  o f  a c c o u n t  a t  c lo s e  o f  y e a r ,  s .  5 7 , 

l a n d l o r d  to  r e t a i n  c o p y  o f  s t a t e m e n t ,  s . 57  ( 3 ) .

p e n a l t y  o n  l a n d lo r d  w i t h h o l d i n g  r e c e i p t  o r  s t a t e m e n t  o f  a c c o u n t  o r  f a i l i n g  

t o  k e e p  c o u n t e r p a r t . ,  s. 58.

r e c e i p t  o f  p r o p r ie t o r ,  m a n a g e r  o r  m o r t g a g e e  r e g i s t e r e d  u n d e r  T h e  L a n d  R e g i s 

t r a t i o n  A c t  a  g o o d  d i s c h a r g e  f o r  r e n t ,  s. 60.

b u t  r e m e d y  o f  t h i r d  p e r s o n  a g a i n s t  r e g i s t e r e d  p e r s o n  n o t, a f f e c t e d ,  s .  GO. 

m a y  b e  d e p o s i t e d  i n  C o u r t  i n  w h a t  c a s e s .  A c . ,  ss . 6 1 - 6 1 — S e e  Deposit, 
a r r e a r s  o f , ,  h o w  r e c o v e r a b l e ,  ss  6 3 -0 8 .

d a m a g e s  f o r  w i t h h o l d i n g  o r  c l a i m i n g  r e n t  w i t h o u t  r e a s o n a b l e  c a u s e .  8. G8 . 

c e r t a i n  s e c t io n s  o f  C i v i l  P r o c e d u r e  C o d e  n o t  t o  a p p l y  t o  s u i t s  f o r  r e c o v e r y  o f ,  

s . 1 1 8  (a),
r u l e s  o f  p r o c e d u r e  f o r  s u c h  s u i t s ,  s. 1 1 8 .

n o  s e c o n d  s u i t  f o r  r e n t  o f  s a m e  h o l d i n g  w i t h i n  t h r e e  m o n t h s  a f t e r  p r e v i o u s  s u i t ,  

s . 1 4 7 .

e x e c u t i o n  o f  d e c r e e  f o r ,  o n  o r a l  a p p l i c a t i o n  m a d e  w h e n  d e c r e e  p a s s e d , s . 1 4 8  ( y ) ,  

n o  e x e c u t i o n  b y  a s s i g n e e  o f  d e c r e e  f o r ,  w h o  i s  n o t  a s s i g n e e  o f  l a n d l o r d ’ s  i n t e r e s t ,  

g. 1 4 8  ( A ) .

i n  s u i t s  f o r  r e n t ,  a m o u n t  a d m i t t e d  t o  b e  p a i d  i n t o  C o u r t ,  s s . 1 1 9 - 1 5 0 — S e e  

Judicial Procedure.
r e n t  p a y a b l e  b y  t e n a n t  m a y  b e  d e t e r m i n e d  b y  C o u r t ,  o n  a p p l i c a t i o n  o f  la n d l o r d  o r  

t e n a n t ,  s . 1 5 8  ( 1 ) .

i n  e s t a t e  n o t  p e r m a n e n t l y  s e t t le d ,  l i a b l e  t o  e n h a n c e m e n t  o n  e x p i r y  o f  t e m p o r a r y  

s e t t le m e n t ,  s, 1 9 1 .

m a y  b e  im p o s e d  o r  i n c r e a s e d  n o t w i t h s t a n d i n g  c o n t r a c t ,  w h e n  r e v e n u e  i s  im p o s e d  

o r  in c r e a s e d ,  s . 1 9 2 .

i n f e r i o r  t e n a n t  m a y  d e d u c t  f r o m  r e n t  p a y a b l e  t o  i m m e d i a t e  l a n d l o r d  a m o u n t  

p a i d  u n d e r  l e g a l  p r e s s u r e — S e c  Distraint, Sale fo r  Arrears under Decree,

m f  j|: ,.............  (ct
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I H S N T  :— Con tin md.
of land or tenure not included in road-cess returns may not be recovered, s s .  1 9 ,  2 0  

o f  A c t  X  ( B .  0 . )  o f  1 8 8 0 .

r e c o v e r y  o f  m o n e y  p a i d  b y  t h i r d  p a r t i e s  t o  d i s c h a r g e  r e n t  o f  t e n u r e  o r  h o l d i n g ' ,

8 . 1 7 1  ( 1 )  : clauses 3 , 4 of section  1 3  o f Key. V I I I  o f  1 8 1 9 .

due to Government, or from  estate 'under Court o f Wards, koto recover,M e— S ee  
H enem e A uthorities’ Summary Procedure. 

p r o c e d u r e  f o r  r e a l i z a t i o n  o f ,  i n  e s t a t e s  o f  G o v e r n m e n t ,  o r  u n d e r  m a n a g e m e n t -  o f  

C o u r t  o f  W a r d s  o r  R e v e n u e  A u t h o r i t i e s  n o t  a f f e c t e d  b y  T e n a n c y  A c t ,  

b . 1 9 5  ( 4 ) .

g r a n t  i n  a r e a  n o t. p e r m a n e n t l y  s e t t l e d  n o t. p r o t e c t e d  f r o m  p a y i n g  f a i r  a n d  e q u i t 

a b l e  r e n t  w h e n , r e v e n u e  i s  im p o s e d  o r  f r e s h  s e t t l e m e n t  i s  m a d e ,  s . 1 9 2 ,

R E P E A L :

o f  p r e v i o u s  e n a c t m e n t s ,  s , 2 .

e f f e c t  o f  s u c h  r e p e a l  o n  p r e - e x i s t i n g  r i g h t s ,  d o c u m e n t s ,  A c . ,  s . 2 ( 3 ) ,  (-1).

R E V E N U E  A U T H O R I T I E S  :

ju risd iction  of, as to summary sales, fo r  arrears o f  rent., o f  tenures, on w hich right 
o f sell ing fo r  such arrears has been reserved, A c t  V I  o f  1 8 5 3 .

R E V E N U E  A U T H O R I T I E S ’ S U M M A R Y  P R O C E D U R E :

tenure m ay be sold hy Collector fo r  arrears o f rent due to Government, 8. i i  o f  

A c t  V I I  ( B .  C .)  o f  1 8 6 8 , as amended by A c t  1 1  ( B .  C .)  o f  1 8 7 1 .  

what is a tenure, a. 1 o f  A c t  V I  f  ( B .  C .)  o f  18 6 8 .

procedure to be follow ed in  selling, b. 1 1  id,, a s  a m e n d e d  b y  A c t  I I  ( B .  C . )  o f  1 8 7 1 .  

prelim inary notification necessary before sale in what cases, A c t  I I  ( B .  V.) 
o f  1 8 7 1 .

purchaser acquires tenure free  o f  incumbrances, a. 1 2  o f  A c t  V I I  ( B .  C . )  o f  1 8 6 8 . 

certificate to be made by Collector fo r  rent due to Government, or fo r  runt o f  p r o 
perty managed by Court o f Wards or the Revenue- Authorities on b eh a lf o f  
private individuals, subsections ( 6 ) , ( 7 )  o f  s . 7 ,  and  s . 9 o f  A c t  V I I  ( B .  C . )  o f  1 8 8 0 , 

certificate to have the effect o f a Civil Court decree as regards the remedies f o r  
enforcing it,  B. 8  («*)> id.

suit may be brought in Civil Court w ithin a. year to contest such cert ificate, s .  8

(b), id ,
notice o f certificate to be served on the defendant, s. 1 0 , id, 

form  Of notice, F o r m  4 in  S c h e d .  I I , ,  id.
defendant's immovable property bound after service o f such notice, s , 1 0 . id . 
effect of filin g  copy o f certificate in the office o f another' Collector, s .  1 0 ,  id. 
objection to certificate within thirty dag / after service o f notice or execution o f  p r o 

cess, s . 1 2 , id.
procedure upon such objection being filed, s s .  1 3 ,  1 4 ,  1 5 ,  id.
appeal from  Deputy Collector to Collector, or from  Collector to Commissioner, 

ivithin thirty  days, 8. 1 6 ,  id. 
certificate how to be enforced, s a . 1 9 ,  2 0 , id,

Landlord and Tenant in Bengal. lo ^ iT  l



R E V E N U E  A U T H O R I T I E S ’ S U M M A R Y  P R O C E D U R E ■.— f m t i m e i .  
register « f certificates to be kept in  Collet tor's office, 8. 2 1 ,  id.

and to be open to inspection on payment o f a fe e  o f eight annas, s .  2 1 . id. 
when amount o f  certificate real bed, eat i f  action to  he entered thereupon. a, 2 2  ( f t ) ,  id, 
mm* received in office 'in  which copy o f  oerti/iedtei^led to be transm itted, s. 22

( c ) ,( d ) , id .
t h i s  p r o c e d u r e  n o t  a f f e c t e d  b y  t h d  p r o v i s i o n s  o f  T h e  T e n a n c y  A c t ,  s , 3 9 3  ( ft) ,

R E V E N U E - F R E E  L A U D S :

i n c l u d e d  i n  t e r m  “  e s t a t e , ”  s .  3  ( 1 ) .

R E V E N U E - O F F I C E R :  S e e  K U m & r, Record o f  Rights, 
d e f i n i t i o n  o f  t h e  t e r m  i n  T h e  T e n a n c y  A c t ,  s .  S3 ( 1 7 ) .

a s c e r t a i n m e n t  b y ,  o f  t e n a n t s ,  r e n t s ,  h o l d i n g s .  &o., o n  a p p l i c a t i o n  o f  p r o p r i e t o r  o r  

t e n u r e - h o l d e r ,  a s . 1 0 3 - 1 0 7 .

L o c a l  G o v e r n m e n t  m a y  m a k e  r u l e s  t o  r e g u l a t e  p r o c e d u r e  O f, a n d  m a y  c o n f e r  

c e r t a i n  p o w e r s  o n , s .  18i> ( 1 ) .

m a y ,  n o t w i t h s t a n d i n g  c o n t r a c t ,  f ix  f a i r  a n d  e q u i t a b l e  r e n t  f o r  l a n d  g r a n t e d  r e n t -  

f r e e  o r  a t  p a r t i c u l a r  r e n t  i n  a r e a  n o t  p e r m a n e n t l y  s e t t l e d ,  w h e n  r e v e n u e  i s  

i m p o s e d  o r  i n c r e a s e d ,  s .  1 9 2 .

R E V E R S A L  : — S e e  Summary Sale.

R I G H T  O F  O C C U P A N C Y :— S e e  Enhancement, Khtemhr, R a iy a t, Settled R a iy a t, 
Sale fo r  Arrears under Decree. 

c o n t i n u a n c e  o f  e x i s t i n g  o c c u p a n c y - r i g h t s ,  s . 1 9 . 

d e f i n i t i o n  o f  “  s e t t l e d  r a l y a t , ”  a . 2 0 .

a c q u i r e d  b y  h o l d i n g  l a n d  a s  a  r a i y a t  f o r  twelve y e a r s ,  s . 2 0 .

« s e t t l e d  r a i y a t ”  h a s  r i g h t  o f  o c c u p a n c y  i n  a l l  l a n d  h e l d  b y  h i m  i n  M s  v i l l a g e ,  

s .  2 1 .

a c q u i r e d  b y  l a n d l o r d ,  c e a s e s  t o  e x i s t ,  s .  2 2 . 

i n c i d e n t s  o f  o c c u p a n c y  - r i g  l i t ,  a s .  2 3 -2 6 .

o c o u p a n o y - r a i y a t  m a y  u s e  l a n d  i n  a n y  w a y  w h i c h  d o c s  n o t  i m p a i r  i t s  v a l u e  o r  

u t i l i t y ,  s . 2 3 .
t h i s  r i g h t  c a n n o t  b e  t a k e n  a w a y  o r  l i m i t e d  b y  a n y  c o n t r a c t  m a d e  a f t e r  t h e  

p a s s i n g  o f  T h e  T e n a n c y  A c t ,  a .  1 7 8  ( 3 )  ( f t ) ,  

m a y  n o t  c u b  d o w n  t r e e s ,  s . 2 3 . 

m u s t  p a y  r e n t  a t  f a i r  a n d  e q u i t a b l e  r a t e s ,  s. 2 1 . 

m a y  n o t  b e  e j e c t e d  e x c e p t  i n  t w o  c a s e s ,  a. 2 t». 

o c c u p a n c y * r i g h t  i s  h e r i t a b l e ,  b u t  d o e s  n o t  e s c h e a t ,  s . 2 6 . 

p r o t e c t e d  o n  s a l e  o f  t e n u r e  f o r  a r r e a r s  o f  i t s  o w n  r e n t ,  s. 1 6 0  (d), 
m a y  n o b  b e  a c q u i r e d  b y  h o l d i n g  a s  a n  i j f t r iW a r  o r  f a r m e r ,  s .  3 2  ( 3 ) .

but p e r s o n  h a v i n g  o c c u p a n c y - r i g h t  d o e s  n o b  l o s e  b y  h o l d i n g  i n  i j d r a  o r  f a r m ,

s. 2 2 ,  E e p l.
n o  c o n t r a c t  m a d e  b e f o r e  o r  a f t e r  p a s s i n g  o f  T e n a n c y  A c t  c a n  b a r  i n  p e r p e t u i t y  

a c q u i s i t i o n  o f ,  s. 1 7 8  ( 1 )  ( a ) .
o r  t a k e  away s u c h  r i g h t  e x i s t i n g  a t  d a t e  o f  c o n t r a c t ,  g. 1 7 8  ( 1 )  ( f t ) ,  

n o  contract m a d e  s i n c e  1 6 t h  J u l y  18 8 0  a n d  b e f o r e  p a s s i n g  o f  T e n a n c y  A c t  c a n  

b a r  a c q u i s i t i o n  o f  o c c u p a n c y - r i g h t  u n d e r  t h e  A c t ,  s . 1 7 8  ( 2 ) ,

( c t
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R I G  TTT O F  O C C U P A N C Y : -  Continued.
n o  c o n t r a c t  m a d e  a f t e r  p a s s i n g  o f  T e n a n c y  A c t  c a n  b a r  a c q u i s i t i o n  o f  o o c n p a n c y -  

r i g h t  u n d e r  i t s  p r o v is io n s ,  s .  1 7 8  ( 8 )  (a),
le s s e e  u n d e r  l e a s e  f o r  r e c l a m a t i o n  o f  w a s t e  l a n d  c a n n o t  b e  d e b a r r e d  f r o m  a c q u i r 

i n g  o c c u p a n c y  r i g h t  in  s u c h  l a n d ,  s . 1 7 8 , proviso  i .

b u t  l a n d l o r d  w h o  h a s  h i m s e l f  r e c l a i m e d  m a y  b a r  a c q u i s i t i o n  o f  o c c u p a n c y -  

r i g h t  f o r  30  y e a r s ,  ft. 1 7 8 , proviso  i i .

r a i y a t m a y  n o t  a c q u i r e  a  r i g h t  o f  o c c u p a n c y  i n  l a n d  w h i l e  s u b j e c t  t o  t h e  c u s t o m  

o f  ntbamli, o r  in  -fair o r  dnarah  l a n d ,  u n t i l  h o  h a s  h e l d  f o r  1 2  y e a r s ,  s . 1 8 0  ( 1 ) .  

C o l l e c t o r  m a y  d e c l a r e  t h a t  l a n d  h a s  c e a s e d  to  b e  chur  o r  dnarah, s , 1 8 0  ( 3 ) .  

c u s t o m  t h a t  u n d e r - r a i y a t  m a y  a c q u i r e ,  s . 1 8 3 , III nut ration  ( 2 ) ,

R O A D - C E S S :

elaiou fo r , recoverable as arrears o f rent, b. 4 7 o f  A c t  I X  ( B .  C .)  o f  1 8 8 0 . 

rent not recoverable for land or tenure not inelitd/td in cess returns, or of which 
return not made, ss , 1 9 ,  20 o f  A c t  I X  ( B .  C .)  o f  18 8 0 .

R U L E S ;

p r o c e d u r e  f o r  m a k i n g ,  a m e n d i n g ,  a d d i n g  t o ,  o r  c a n c e l l i n g  r u l e s  u n d e r  T h e  B e n g a l  
T e n a n c y  A c t ,  s . 19 0

S .

S A L E  : — S e e  Purchaser, Sale fo r  A rrears under Decree. 
o f  d i s t r a i n e d  p r o p e r t y — S e e  D istraint.
o f tenure* in  a summary way, without decree,, to real ire their rent— S e e  Summary 

Sale.
o f tenures in  ft summary may to recover rent due to Government— S e e  Revenue 

Authorities’ Summary Procedure.
avoidance o f tenures, leases, „(•<?., on sale of estate fo r  arrears o f revenue In ■ pemn- 

nently settled districts, s, 8 7  o f  A c t  X I  o f  1 8 5 9 . 

what leases and tenures are exempted from  the operation of this rule, s s . 8 7 , 5 1 ,  id. 
avoidance o f  tenures, leases, Sfc., on sale of estate fo r  arrears o f revenue in non- 

permanently settled districts, s . 6 2 , id,
nhat leases, tSfc., are exempted from  the operation o f this rule, s . 6 2 , id. 

t h e s e  p r o v i s i o n s  n o t  a f f e c t e d  b y  T e n a n c y  A c t ,  s . 1 9 5  (<?).

deposit by tenure-holder to prevent tenure being avoided by sale, s .  9 ,  A c t  X I  o f  

1 8 5 9 ,

avoidance o f tenures, leases, 8fc ., by sale o f transferable tenure f o r  arrears of 
revenue, s. 1 2  o f  A c t  V I I  ( B . C . )  o f  18 6 8 .

what leases, c fn ., are excepted from  operation o f  this rule, a. 1 2 , id.

S A L E  F O R  A R R E A R S  U N D E R  D E C R E E :

p u r c h a s e r  o f  t e n u r e  o r  h o ld in g ' s o ld  i n  e x e c u t i o n  o f  d e c r e e  f o r  a r r e a r s  o f  r e n t  

d u e  i n  r e s p e c t  t h e r e o f  t a k e s  s u b j e c t  t o  “ p r o t e c t e d  i n t e r e s t s , ' ’ s . 1 5 9 . 

b u t  w i t h  p o w e r  t o  a n n u l  i n t e r e s t s  d e f in e d  a s  "  i n c u m b r a n c e s , ”  s .  1 5 9 . 

r e g i s t e r e d  a n d  n o t i f ie d  i n c u m b r a n c e  t o  b e  a n n u l l e d  o n l y  i n  c a s e  p r o v i d e d  i n  

T h e  T e n a n c y  A c t ,  s . 1 5 9 , proviso  ( « ) .
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SAKE FOE ARREARS UNDER DECREE :-^ C e iitin n e d .
p o w e r  o f  a n n u l m e n t  t o  b e  e x e r c i s e d  o n l y  a s  p r o v id e d  i n  s a m e  A c t ,  s .  1 5 9 , pro

viso ( f t ) .

d e f i n i t i o n  o f  “ p r o t e c t e d  i n t e r e s t s / '  s , D id . 

m e a n i n g  o f  t h e  t e r m  “  i n c u m b r a n c e , ”  s . 1 0 1  ( 4 ) .

m e a n i n g  o f  t h e  t e r m  11 r e g i s t e r e d  a n d  n o t i f ie d  i n c u m b r a n c e , ”  s. 1 6 1  ( f t ) ,  

a p p l i c a n t  f o r  s a l e  o f  t e n u r e  o r  h o l d i n g  t o  p r o d u c e  s t a t e m e n t  c o n t a i n  n g  w h a t  

p a r t i c u l a r s .  B. 16 2 .

o r d e r  o f  a t t a c h m e n t  a n d  t h e  p r o c l a m a t i o n  o f  s a l e  to  h e  s i m u l t a n e o u s ,  s. 1 6 3  ( 1 ) .  

p r o c l a m a t i o n  o f  s a l e - t o  s t a t e  w h a t  p a r t i c u l a r s ,  s . I B S ( 2 ) .

t o  n o t i f y  t h a t  t e n u r e  o r  h o l d i n g  a t  f i x e d  r a t e s  W il l  f i r s t  h e  p u t  u p  s u b j e c t  t o  

r e g i s t e r e d  a n d  n o t i f ie d  i n c u m b r a n c e s ,  s . 1 6 3  ( 2 )  ( 11) ,

t h a t  o c c u p a n c y - h o l d i n g  W i l l  b e  s o ld  w i t h ,  p o w e r  t o  a n n u l  a l l  in c u m b r a n c e s ,

a  m  ( 2 )  "(ft).

p r o c l a m a t i o n  i n  w h a t  m a n n e r  a n d  w h e r e  t o  b e  p u b l i s h e d ,  s .  163 ( 3 ) .  

s a l e  n o t  t o  t a k e  p la c a  w i t h o u t  w r i t t e n  C o n s e n t  o f  j u d g m e n t - d e b t o r  u n t i l  3 0  d a y s  

a f t e r  f i x i n g  u p  p r o c l a m a t i o n  o n  t h e  l a u d ,  s . 1 6 3  (•!).. 

t e n u r e  o r  h o l d i n g  a t  f ix e d  r a t e s  t o  h e  s o ld  s u b j e c t  t o  r e g i s t e r e d  a n d  n o t i f i e d  

i n c u m b r a n c e s ,  i f  s u m  b i d  s a t i s f y  d e c r e e  a n d  c o s t s ,  s . 1 6 1  ( 1 ) .  

i n  w h i c h  c a s e  p u r c h a s e r  m a y  a n n u l  i n c u m b r a n c e *  o t h e r  t h a n  t h o s e  r e g i s t e r e d  

, a n d  n o t i f i e d ,  s .  1 6 4  ( 2 ) ,

i f  s u m  b id  n o t  e n o u g h  t o  s a t i s f y  d e c r e e ,  s a l e  t o  h a  w i t h  p o w e r  t o  a i m u !  a l l  

i n c u m b r a n c e s ,  s .  1 6 5 ,

p u r c h a s e r  o f  o c c u p a n c y - h o l d i n g  m a y  p r o c e e d  u n d e r  T e n a n c y  A c t  t o  a n n u l  a l l  

i n c u m b r a n c e s ,  s . 1C 6.

p r o c e d u r e  i n  o r d e r  to  a n n u l  i n c u m b r a n c e s ,  s . 1 6 7 . 

a p p l i c a t i o n  t o  C o l l e c t o r  w i t h i n  o n e  y e a r  f o r  s e r v i c e  o f  n o t i c e  o n  i n c u m b r a n c e r ,  

s . 1 6 7 ( 1 ) .

t o  h e  a c c o m p a n i e d  b y  f o e  f o r  s e r v i c e  o f  n o t i c e ,  a . 1 6 7  ( 2 ) .

C o l l e c t o r  t o  s e r v o  n o t ic e ,  a n d  i n c u m b r a n c e  t h e r e u p o n  a n n u l l e d ,  a. 1 6 7  ( 8 ) ,  

t e n t  o f  l a n d  o f  p r o t e c t e d  I n t e r e s t  p r o v e d  u n f a i r  a t  t i m e  o f  g r a n t  o f  l e a s e  m a y 

b e  e n h a n c e d  t o  w  h a t  i s  f a i r ,  9. 1 6 7  ( 1 ) .

L o c a l  G o v e r n m e n t  m a y  d i r e c t  o c c u p a n c y - h o l d i n g s  t o  b e  t r e a t e d  a s  t e n u r e s  a n d  

s o ld  s u b j e c t  t o  r e g i s t e r e d  a n d  n o t i f ie d  i n c u m b r a n c e s ,  s . IB S .

Bale-proceeds i n  w h a t  m a n n e r  a n d  o r d e r  t o  b e  d i s p o s e d  o f ,  s . 10 9 . 

rout f o r  t i m e  b e t w e e n  i n s t i t u t i o n  o f  s u i t  a n d  d a t e  of s a l e  m a y  b e  d e d u c t e d  there
f r o m ,  S. 1 6 9  ( 1 )  (.<>)i (2 ) -

p r o v i s i o n s  o f  C i v i l  P r o c e d u r e  C o d e  a s  t o  c l a i m s  to  a t t a c h e d  p r o p e r t y  n o t  t o  a p p l y  

t o  t e n u r e s  o r  h o l d i n g s  a t t a c h e d  i n  e x e c u t i o n  o f  d e c r e e s  f o r  a r r e a r s  d u e  t h e r e o n ,  

s .  1 7 0  ( 1 ) .

n o  r e l e a s e  f r o m  a t t a c h m e n t  u n l e s s  a m o u n t  o f  d e c r e e  a n d  c o s t s  p a i d ,  s . 1 7 0  ( 2 ) .  

ju d g m e n t - d e b t o r  o r  p e r s o n  h a v i n g  i n t e r e s t  v o i d a b l e  o n  s a l e  m a y  p a y  s u c h  

a m o u n t ,  s .  1 7 0  ( 3 ) .

a m o u u t  so  d e p o s i t e d  t o  b e  a  f i r s t  m o r t g a g e  l io n ,  s , 1 7 1  (a), ( f t ) ,  

p e r s o n  d e p o s i t i n g  e n t i t l e d  t o  p o s s e s s io n  t i l l  a m o u u t  r e p a i d ,  s , 1 7 1  (<>)• 

t h e s e  p r o v is io n s  d o  n o t  a f f e c t  a n y  o t h e r  l e g a l  r e m e d y ,  a, 1 7 1  ( 2 ) ,

'l; 1 ’ 'v : ', : / : '.  t o '  > V , '.'d ' i to ' • : i ■; top  4 / V,1"H Pp;- ) i "/ ,'p it' i v: y.



S S tfeF O R  ARREARS UNDER DEGREE:— Continued.
i n f e r i o r  t e n a n t  m a y  s a t i s f y  d e c r e e  a n d  d e d u c t :  a m o u n t ,  f r o m  r e n t  p a y a b l e  t o  h i s  

i m m e d i a t e  l a n d l o r d ,  8. 1 7 2 .

d e c r e e - h o l d e r  m a y  b i d  f o r  o r  p u r c h a s e  t e n u r e  o r  h o ld in g - ,  s. 1 7 3  ( 1 ) .  

j u d g m e n t - d e b t o r  m a y  n o t  b id  f o r  d r  p u r c h a s e ,  e . 1 7 3  ( 3 ) .

p u r c h a s e  b y  j u d g m e n t - d e b t o r  i n  n a m e  o f  t h i r d  p e r s o n  m a y  b e  s e t  a s i d e  w i t h  

c o s t s  a n d  d a m a g e s ,  s . 1 7 3  ( 3 ) .

j u d g m e n t - d e b t o r  m a y  h a v e  s a l e  s e t  a s i d e  b y  d e p o s i t i n g  a m o u n t  o f  d e c r e e  w i t h  

c o s t s  a n d  f i v e  p e r  c e n t ,  o n  p u r c h a s e - m o m  y ,  s . 1 7 1  ( 1 ) .  

d e p o s i t  m u s t  b e  w i t h i n  8 0  d a y s — o r d e r  t o  s e t  a s id e  h o w  e n f o r c e d ,  s . 1 7 1  ( 2 ) ,  

n o  s u c h  a p p l i c a t i o n  b y  j u d g m e n t - d e b t o r  w h o  s e e k s  t o  s e t  a s id e  s a l e  o n  g r o u n d  

o f  i r r e g u l a r i t y  a n d  s u b s t a n t i a l  i n j u r y ,  s , 17-1 ( $ J , proviso. 
s a l e  m a y  n o t  b e  s e t  a s i d e  o n  g r o u n d  t h a t  j u d g m e n t - d e b t o r  h a d  n o  s a l e a b l e  i n t e r 

e s t ,  s . 17-1 ( ! !) .

r e g i s t r a t i o n ,  w i t h i n  o n e  y e a r  a f t e r  c o m m e n c e m e n t  o f  A c t ,  o f  i n s t r u m e n t s  c r e a t 

in g - i n c u m b r a n c e s ,  s . 1 7 5 .

r e g i s t e r i n g  o f f ic e r s ,  o n  r e q u e s t  o f  t e n a n t  o r  i n c u m b r a n c e r ,  t o  n o t i f y  i n c u m b r a n c e s  

t o  l a n d l o r d s ,  s. 1 7 6 .

t h e s e  p r o v i s i o n s  d o  n o t  e x t e n d  l e g a l  p o w e r  o f  c r e a t i n g  i n c u m b r a n c e s ,  s . 1 7 7 .

S E C U R I T Y :

n o  d i s t r a i n t  w h e n  s e c u r i t y  h a s  b e e n  g i v e n  f o r  p a y m e n t  o f  r e n t ,  s ,  1 2 1 , 

on transfer o f jtat-ui tenure, s s .  5 ,  6 ,7  o f  R e g ,  V I I I  o f  1 8 1 9 ,

S E-PA TN I:
incidents of a se-patni under •tenure, a s . 1 ,  4 o f  R e g .  V I I I  o f  1 8 1 9 .

S E R V I C E  T E N U R E S  :

i n c i d e n t s  o f ,  n o t  a f f e c t e d  b y  p r o v i s i o n s  o f  T e n a n c y  A c t ,  s .  1 3 1 .

SETTLED RAIYAT s
c o n t i n u o u s  h o l d i n g  o f  l a n d  i n  a  v i l l a g e  f o r  1 2  y e a r s  c o n s t i t u t e s ,  s . 2 0  ( 1 ) ,  

l a n d  h e l d  m a y  b e  d i f f e r e n t ,  s . 20 ( 2 ) .

r a i y a t  d e e m e d  t o  h o l d  l a n d  h e l d  b y  p e r s o n  w h o s e  h e i r  h e  i s ,  s .  2 0  ( 3 ) .  

l a n d  h e l d  b y  t w o  o r  m o r e  c o - s h a r e r s ,  d e e m e d  h e ld  b y  e a c h ,  s . 2 0  ( 4 ) .  

r a i y a t  c o n t i n u e s  t o  b e ,  o n e  y e a r  a f t e r  c e a s i n g  t o  h o l d  l a n d ,  s. 20 ( 5 ) .  

r a i y a t  r e c o v e r i n g  p o s s e s s io n  a f t e r  s u p p o s e d  a b a n d o n m e n t ,  s . 2 0  ( f t ) ,  

p r e s u m p t i o n  a s  t o  t w e l v e  y e a r s ’ h o l d i n g  w h e n  l a n d  p r o v e d  o r  a d m i t t e d  to  b e  

h e l d  b y  p e r s o n  a s  a  r a i y a t ,  s . 2 0  ( 7 ) .  

h a s  r i g h t  o f  o c c u p a n c y  -in a l l  l a n d  h e l d  b y  h i m  i n  v i l l a g e ,  s. 2 1 .

S E T T L E M E N T  : - S e e  Record o f  Rights.

S E T T L E M E N T  O F F I C E R S  :

p o w e r s  a n d  d u t i e s  o f ,  n o t  a f f e c t e d  b y  p r o v i s i o n s  o f  T e n a n c y  A c t ,  s .  1 9 5  (<*),

S H A R E R  S e e  Co-sharer, Joint Landlord, Jo in t U ndivided Estate ,

S I G N E D :

d e f i n i t i o n  o f  t h e  t e r m  i n  T h e  T e n a n c y  A c t ,  s . 3  ( 1 4 ) ,
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S I R - L A N D  : — S e e  Kham ir.

' S P E C I A L  J U D G E S :  S e e  Record r f  Bights.

S T  A P L E  F O O D - C R O P S  :

f o r  p u r p o s e  o f  p r e p a r i n g  p r i c e - l i s t s ,  s . 3 9 .

SU Bi.ETTTM G  :
o t h e r w i s e  t h a n  b y  r e g i s t e r e d  s n b - le a s n , o r  w i t h  c o n s e n t  o f  l a n d l o r d ,  n o t  v a l i d  

a g a i n s t  l a n d l o r d ,  s , 8 !) ( 1 ) .

n o  r e g i s t r a t i o n  o f  s u b le a s e  f o r  t e r m  e x c e e d i n g  n i n e  y e a r s ,  s . 8 5 ( 2 ) „  ( 3 ) .  

r i g h t  o f  r e g i s t e r e d  s u b - le s s e e  t o  o f f e r  o f  a b a n d o n e d  h o l d i n g ,  s . 8 7  ( * ) .  

no  d i s t r a i n t  o f  p r o d u c e  o f  p a r t  o f  h o l d i n g  s u b l e t  w i t h  l a n d l o r d ’s  w r i t t e n  c o n s e n t ,  

s. 121 ( 3 ) .

s u b l e s s e e  e n t i t l e d  t o  d e d u c t  f r o m  r e n t  p a y a b l e  t o  b i s  l a n d l o r d  a m o u n t  p a i d  t r a d e r  

p r e s s u r e  o f  d i s t r a i n t ,  s . 1 3 7  ( 1 ) .

b u t  t h i s  n o t  t o  a f f e c t  h is  r i g h t  t o  s u e  f o r  a m o u n t  n o t  s o  d e d u c t e d ,  s . 1 3 7  ( 2 ) .  

r i g h t  o f  s u p e r i o r  t e n a n t  t o  p r e v a i l  in  c a s e  o f  c o n f l i c t  cm  d i s t r a i n t  b e t w e e n  s u p e r i o r  

o r  i n f e r i o r  r i g h t s ,  s , 13 8 ,

S U B O R D I N A T E  J U D G E :
n o  a p p e a l  f r o m  d e c r e e  o r  o r d e r  o f ,  i n  c e r t a i n  erases, f o r  r e c o v e r y  o f  r e n t ,  s . 1 5 3  (a).

S U C C E S S I O N  :

d e f i n i t i o n  o f  t h e  t e r m  i n  T h e  T e n a n c y  A c t ,  s . 3 ( 1 3 ) .  

t o  p e r m a n e n t  t e n u r e  ; n o t i c e  o f ,  t o  b e  g i v e n  to  l a n d l o r d ,  s s .  1 5 , 1 7 .  

p e r s o n  s u c c e e d i n g  a n d  n o t  g i v i n g  n o t i c e  c a n n o t  r e c o v e r  r e n t ,  s . 1 6 .

: t o  h o l d i n g  o f  r a i y a t  w h o  h o ld s  a t  f i x e d  r a t e s ,  s . 18  (a].

S U M M A R Y  S A L E :
recovery o f arrears of rent by summary sale o f tenures on which the right o f id lin g  

for such arrears has been, speciaVy reserved, s s . 8 t o  1 7  oj  R e g .  V I I I  o f  1 8 1 9 . 

proprietors entitled to apply twice a year fo r  sale o f  such, tenures, o l .  2 , 3 ,  id.
h it  only fo r  arrears o f current year, c l .  3  o f  s . 1 7 ,  id. 

first sale may be applied fo r  on 1 st Heisakh, c l .  2  o f  s. 8 , id.
spefciftcation of balances with notice to defaulters to be stuck sip in Collector's 

kachahri, o l .  2 , s . 8 , id-
similar notice to be published at zemindar's sadr kachahri and on land, c l .  2 , s . 8 , id. 

service on defaulter personally no1 necessary or sufficient, c l .  2 , s , 8 , id, 
service and attestation o f service o f notice in  the mofussil, c l .  2 , e . 8 , id . 

second stile to. ay be applied fo r  on 1 it  K oriiit, c l .  3 , s .  8 , id.
to take place i f  are ear equal one-fourth the annual rent, c l ,  3 , a , 8 , id, 

sale not to be stayed unless arrear claimed be lodged, o l .  1 , s . 1 4 ,  id- 
suit for reversal o f sole to be decreed, i f  sufficient plea establ ished, e l .  1 , s . U ,  id, 

what are sufficient pleas or otherwise, D i g e s t ,  p p .  8 4 -8 5 .

purchaser to be made party  and to bo indemnified from  loss, c l .  1 ,  8. 14  o f  R e g ,  

V I I I  o f  1 8 1 9 .
defaulter may apply fo r  summary investigation before sole, c l .  2 , s . I t ,  id. 

omission to apply fo r  such investigation no bar to suit fo r  reversal o f sale, 'D i g e s t ,  

p , 85.
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S U M M A R Y  S A L E  : -C on tin ued .
lots to be sold in  order o f  notice, B. 1.0 o f  B o g -. V I I I  o f  1 8 1 9 .

zem indar's agent to be present With account and receipt fo r  notice, s , 1 0 , -id.
■ which -must be examined before the sale, e . 1 0 , id .  
zem indar exclusively responsible fo r  these papers, 8. 1 0 . id, 

officer conducting sale responsible only fo r  observance o f  rules, * ,  1 0 , id. 
sale where and how to be conducted, e , 9 , id.

and by whom, «. 3  o f  A c t  V I I [  ( B . O .)  o f  1 8 0 5 . 

tenure to be sold fr e e  o f ,all inew nbram ot created by defaulter, a. 1 1  o f  R e< r T i l l  

o f  1 8 1 9 .

certificate to be given to pu-rakaser on paym ent o f  purchase-m oney, c l ,  1 o f  a. 1 5 ,  id. 
zemindar bound to put, purchaser in possession, c l ,  1  o f  s . 1 5 ,  id.

■ purchaser'!! remedy, i f  zemindar f a i l  to do so, c l .  1 o f  s . 1 5 ,  id,,- s . 3  o l  A c t  V I I I  

( B . O . )  o f  1 8 6 5 ,

purchaser's remedy i f  opposed by defaulter or persons claim ing under him , c l .  2 . 3  o f  

8. 1 5  o f  B e g .  V I I I  o f  1 8 1 9 . 

sale-proceeds horn to be disposed, of, s. I T , id.
Government securities may be substituted f o r  cash in deposit, c l .  8  o f  3 , 1 7 ,  id. 

rules f o r  the exercise o f  ju risd ictio n  by the Revenue A uthorities, A c t  V I  o f  1 8 5 3 .

SURRENDER:
r a i y a t  n o t  b o u n d  b y  l e a s e  m a y  s u r r e n d e r  h o l d i n g  a t  e n d  o f  a g r i c u l t u r a l  y e a r  

s .  8 6 ( 1 ) .

b u t  l i a b l e  t o  i n d e m n i f y  l a n d l o r d  a g a i n s t  l o s s  o f  r e n t ,  u n l e s s  h e  h a s  g i v e n  t h r e e  

m o n t h s ’ n o t i c e ,  s .  86 ( 2 ) .

p r e s u m p t i o n  t h a t  s u c h  n o t i c e  w a s  g i v e n  t o  b e  m a d e  i n  c e r t a i n  c a s e s ,  s .  8 6  ( 3 ) .  

r a i y a t  m a y  s e r v e  n o t i c e  o f  s u r r e n d e r  t h r o d g h  C i v i l  C o u r t .  3 . 8 8  ( t ) .  

o n  s u r r e n d e r  l a n d l o r d  m a y  e n t e r  a n d  l e t ,  o r  c u l t i v a t e  h i m s e l f ,  s .  8 6 ( 5 ) ,  

o f  h o l d i n g  s u b j e c t  t o  r e g i s t e r e d  i n c u m b r a n c e  n o t  v a l i d  w i t h o u t  consent o f  l a n d 

l o r d  a n d  i n c u m b r a n c e r ,  s . 8 6  ( 6 ) .

w i t h  t h i s  e x c e p t i o n  l a n d l o r d  a n d  t e n a n t  m a y  a r r a n g e  f o r  s u r r e n d e r  o f  w h o l e  

o r  p a r t  o f  h o l d i n g ,  s. 8 6 ( T ) .

r a i y a t ’ s r i g h t  t o  s u r r e n d e r  h o l d i n g  m a y  n o t  b e  t a k e n  a w a y  b y  a n y  c o n t r a c t  m a d e  

a f t e r  p a s s i n g  o f  T e n a n c y  A c t ,  s . 1 7 8  ( 3 )  ( c ) .

S U R V E Y  S e e  B engal Survey A c t, Measurement, Record o f  Rights.
L o c a l  G o v e r n m e n t  m a y  c o n f e r  o n  R e v e n u e - O f f i c e r  p o w e r  t o  s u r v e y  a n y  l a n d  

s .  18 9  ( 1 )  ( b).

T .

T A L U K ,  T A L U K D A R  . - - - S e e  F a tn i, R egistry, Tenure, Tenure-holder.
certain  tah/kdari tenures protected on sale o f  estate f o r  arrears o f revenue s , 8 7  

o f  A c t  X I  o f  1 8 5 9 .

T A N K :

lease o f land fo r , how f a r  protected on sale o f  estate fo r  arrears o f revenue 
s s .  3 7 ,  6 2  o f  A c t  X I  o f  1 8 5 9  ; s .  1 3  o f  A c t  V I I  ( B .  C . )  o f  1 8 6 8 . 

o n  s a l e  o f  t e n u r e  o r  h o l d i n g  f o r  a r r e a r s  o f  i t s  o w n  r e n t .  s . IC O  (<?),
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T E N A N T  :—  S e e  Deposit, Ryectment, Forfeiture,, la n d lo rd , Ruiyat, Rent, Record, of 
Might*, Tenure-holder, Transfer. 

d e f in i t io n  o f  t h e  t e r m  i n  T h e  T e n a n c y  A c t ,  s . 3  ( 3 ) .  

c la s s e s  o f  t e n a n t s  f o r  p u r p o s e s  o f  t h e  A c t ,  s ,  4 . 

a t t e n d a n c e  o f ,  m a y  n o t  h e  c o m p e l l e d ,  s. 2 (<f). 

p a y m e n t  o f  r e n t  b y ,  a f t e r  t r a n s f e r  o f  l a n d l o r d ’s  i n t e r e s t ,  8. 74 ( 1 ) .  

w h e n  r e l e a s e d  o r  n o t  f r o m  l i a b i l i t y  f o r  r e n t ,  S c . ,  on  t r a n s f e r  o f  h i s  i n t e r e s t  

BS. 1 2 - 1 1  j  1 8  ( A )  ; 7 3  j  1 7 8  ( 3 )  (it) j 1 8 3 , Illu stra tion  ( 1 ) .  

e n t i t le d  t o  r e c e i p t  o n  p a y m e  n t  o f  r e n t ,  s . 6 6 .

a n d  t o  f u l l  d i s c h a r g e  o r  s t a t e m e n t  o f  a c c o u n t  a t  c l o s e  o f  y e a r ,  s .  E7. 

m a y  n o t  m a t e r i a l l y  i m p a i r  v a l u e  o f  l a n d  o r  r e n d e r  i t  u n f i t  f o r  p u r p o s e s  o *  

t e n a n c y ,  as . 2 3 , 14  ( S ) .
m a y  n o t  p l e a d  t i t l e  o f  t h i r d  p e r s o n  a g a i n s t  p r o p r i e t o r ,  See., r e g i s t e r e d  u n d e r  T h e  

: L a n d  R e g i s t r a t i o n  A c t ,  s . (50.

i n f e r i o r  t e n a n t  e n t i t l e d  t o  d e d u c t ,  f r o m  r e n t  p a y a b l e  to  h i s  i m m e d i a t e  l a n d l o r d ,  

a m o u n t s  p a i d  u n d e r  l e g a l  p r e s s u r e — S e e  D istraint, Sale fo r  Arrears under 

Decree.
d a m a g e s  a g a i n s t ,  f o r  n e g l e c t i n g  t o  p a y  r e n t  w i t h o u t  r e a s o n a b l e  o r  p r o b a b l e  c a u s e ,  

s. 08 ( 1 ) .

e x a c t i o n  f r o m ,  o f  m o r e  r e n t  t h a n  h e  ia l i a b l e  t o  p a y ,  s . 7 5 .

d e b a r r e d  f r o m  c o n t e s t i n g  m e a s u r e m e n t ,  i f  h o  fa i l ,  t o  a t t e n d  a f t e r  o r d e r ,  s. 9 1 ( 2 ) .

may not deny the title, at the commencement o f the tenancy, o f the person mho le t  
him into possession, s . l i d  o f The Indian Rridence A c t ,  1 o f  1 .‘*72,

T E N U R E :  - S e e  Division, Permanent Tenure, Tahiti. 
d e f in i t io n  o f  t h e  term , i n  T h e  T e n a n c y  A c t ,  s .  3  (7).
r e n t  o r  r a t e  o f  r e n t  o f ,  u n c h a n g e d  s i n c e  P e r m a n e n t  S e t t l e m e n t  n o t  l i a b l e  t o  

i n c r e a s e ,  s .  5 0 ( 1 ) .  * • _
p r e s u m p t i o n  o f  u n i f o r m i t y  s i n c e  P e r m a n e n t  S e t t l e m e n t  o n  p r o o f  o f  u n i f o r m i t y  

f o r  t w e n t y  y e a r s ,  s, 50  ( 2 ) .

p r i n c i p l e  n o t  a p p l i c a b l e  t o  t e n a n c y  f o r  y e a r s  o r  d e t e r m i n a b l e  a t  w i l l ,  s. CO ( 4 ) .  

o r  w h e n  R e c o r d  o f  R i g h t s  m a d e ,  s. 1 IB.

i n  e s t a t e  n o t  p e r m a n e n t l y  s e t t l e d - e n h a n c e m e n t  o f  r e n t  o n  e x p i r y  o f  t e m p o r a r y  

s e t t l e m e n t ,  s . 1 9 1 .
emstiui/ a t tim e of settlement, protected, from, avoidance by sale o f estate fo r  arrears 

of revenue, s. 37 o f  A c t  X I  o f  18 5 9  ; s . 1 2  o f  A c t  V I I  ( B .  0 . )  o f  18 6 8 . 

avoidance o f  tenures by sale for arrears o f revenue or rent— See Sale, Sale fo r  
Arrears under Decree, Summary Sale.

purchaser o f transferable tenure sold fo r  arrears o f revenue has what power* o f  

enhancement, s . 1 3  o f  A s t  V I I  ( B -  C .)  o f  1 8 6 8 , 

upon which right of selling fo r  an arre/rr o f  rent has been specialty reserved by 
stipulation in engagements interchanged on its  creation, o l ,  1 ,  s .  8  o f  R e g .  V I I I  

o f  1 8 1 9 .
recovery o f arrears o f rent by summary sale o f such tenures without a decree 

S e e  Summary Sale,
s a l e  o f  t e n u r e  o r  h o l d i n g  i n  e x e c u t i o n  o f  d e c r e e  f o r  a r r e a r s  o f  i t s  o w n  r e n t — S e e

Sale fo r  Arrears under Decree.
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T E N U R E - H O L D E R  : — S e e  Enhancement, Sale, Tenure. 
m e a n i n g  o f  t h e  t e r m  i n  T h e  T e n a n c y  A c t ,  s , 6 ( 1 ) .  

c o n s i d e r a t i o n s  i n  d e t e r m i n i n g  w h e t h e r  t e n a n t  i s  a ,  o r  a  r a i y a t ,  s, 5  ( 4 ) .

p r e s u m p t io n  t h a t  t e n a n t  h o l d i n g  o v e r  10 0  b e g a h s  i s  a ,  s . 5 ( 5 ) .  

a s c e r t a i n m e n t  o f  t e n a n t s ,  r o u t s ,  h o l d i n g s ,  & o,, b y  R e v e n u e - O f f i c e r  o n  a p p l i c a t i o n  

o f ,  ss , 1 0 5 -1 0 7 .

T E R M S :

d e f i n i t i o n  o f ,  u s e d  i n  T h e  B e n g a l  T e n a n c y  A c t ,  s s . 3, 5 .

T I T L E :

a p p e a l  w h e n  q u e s t i o n  o f ,  d e t e r m i n e d  b y  d e c r e e  o r  o r d e r ,  s .  1 5 3 .

T R A N S F E R :

n o t i c e  t o  l a n d l o r d  o f  t r a n s f e r  o f  p e r m a n e n t  t e n u r e ,  a s . 1 2 - 1 1 .

o f  h o l d i n g  o f  r a i y a t  w h o  h o ld s  a t  f i x e d  r a t e s ,  a . 1 8  (a). 
t e n a n t  n o t  l i a b l e ,  i n  c a s e  o f  t r a n s f e r  o f  l a n d l o r d ’s  i n t e r e s t ,  f o r  r e n t  p a i d  t o  

t r a n s f e r r o r  u n l e s s  t r a n s f e r r e e  h a s  g i v e n  h i m  n o t i c e  o f  t h e  t r a n s f e r ,  s . 7 2  ( 1 ) ,  

n a t u r e  o f  n o t i c e  n e o e s s a r y  w h e r e  s e v e r a l  t e n a n t s ,  s .  7 2  ( 2 ) .  

t r a n s f e r  o f  h i s  h o l d i n g  b y  o c c u p a n c y - r a i y a t  w i t h o u t  l a n d l o r d ’s  c o n s e n t ,  s s . 7 3 ,

1 7 8  ( 3 )  (d), 1 8 3 ,  Illustration  ( 1) .

T e n a n c y  A c t  n o t  t o  c o n f e r  r i g h t  t o  t r a n s f e r  o r  b e q u e a t h  s e r v i c e  t e n u r e ,  s . 1 8 1 .  

T R E S P A S S E R  :

i n s t e a d  o f  b e i n g  e j e c t e d  m a y  b o  d e c l a r e d  l i a b l e  t o  p a y  a  f a i r  r e n t ,  b . 1 5 7 .

XJ.

U N D E R - R A I Y A T S : — S e e  Subletting.
m e a n i n g  o f  t h e  t e r m  i n  T h e  T e n a n c y  A c t ,  s ,  4 ( 3 ) .  

l a w  r e l a t i n g  t o ,  s s .  4 8 , 49. 

l i m i t  o f  m o n e y - r e n t  r e c o v e r a b l e  f r o m ,  s, 48. 

r e s t r i c t i o n  o n  e j e c t m e n t  o f ,  s . 49.

c u s t o m  t h a t  o c c u p a n y - r i g h t  m a y  b e  a c q u i r e d  b y ,  s ,  1 8 3 , Illustration  ( 2 ) .  

U N D E R - T E N U R E  S e e  Tenure.
i n c l u d e d  in  t h e  t e r m  */ t e n u r e  ”  i n  T h e  T e n a n c y  A c t ,  s. 3 ( 7 ) .

avoidance of, by sale of estate or tenure fo r  arrears o f revenue, fyo,— S e e  Sale.

U N D E R - T E N U R E - H O L D E R S :

may pay arrear or deposit money antecedently to prevent avoidance o f their 
under-tenures by sale of superior tenure, cl. 1 , 2  o f  s . 1 3  o f  R e g ,  V I I I  o f  1 8 1 9 , 

how to recover money so paid, c l .  4 , 5 ,  (i o f  s. 1 7 ,  id.

U S A G E S e e  Custom.

U S E  A N D  O C C U P A T I O N :

r e n t ,  f o r ,  p a y a b l e  fa y  r a i y a t  a l l o w e d  t o  r e m o v e  a w a y - g o i n g  c r o p ,  s .  1 5 6  (d ).

U T B A N D I :

r a i y a t  m a y  n o t  a c q u i r e  o c c u p a n c y - r i g h t  i n  la n d  s u b j e c t  t o  c u s t o m  o f ,  u n t i l  h e  h a s  

h e l d  f o r  t w e l v e  y e a r s ,  s . 18 0  ( 1 ) .

m e a n w h i l e  t o  p a y  s u c h  r e n t  a s  m a y  b o  a g r e e d  o n , s , 1 8 0  ( 1 ) .  

p r o v i s i o n s  o f  T e n a n c y  A c t  a s  to  n o n - o c c u p a n c y  r a i y a t s  n o t  t o  a p p l y  t o ,  s .  1 8 0  ( 2 ) ,
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m e a n i n g  o f  t h e  t e r m  i n  T h e  T e n a n c y  A c t ,  s . S ( 1 0 ) ,
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leases o f  land under management of, s . 9 o f  A c t  I V  ( B .  0 . )  o f  18 7 0 . 

rents in  estates under management of, hom recoverable—  S e e  ltevrnuc Authorities 
Summary Procedure.
p r o c e d u r e  f o r  r e a l i z a t i o n  o f  s u c h  r e n t s  n o t  a f f e c t e d  b y  T e n a n c y  A c t ,  8. 1 9 5  ( > ) . 

W A S T E  L A N D ;

p r o v i s i o n s  o f  T e n a n o y  A c t  r e s t r i c t i n g  c o n t r a c t  n o t  t o  a f f e c t  l e a s e  g r a n t e d  bond 
§  fide , f o r  r e c l a m a t i o n  o f  w a s t e  l a u d ;  s . 1 7 8 , j > r w i * «  i .

o r  c o n t r a c t  b a r r i n g  f o r  3 0  y e a r s ’ a c q u i s i t i o n  o f  o c c u p a n c y - r i g h t  i n  w a s t e  la n d  

r e c l a i m e d  b y  l a n d l o r d ,  s. 1 7 8 , proviso  i i .

W A T E R :

w o r k s  f o r  s t o r i n g  a n d  d i s t r i b u t i n g ,  t o  b e  p r e s u m e d  i m p r o v e m e n t s  w i t h  r e f e r e n c e  

t o  r a i y a t s ’ h o l d i n g s ,  s , 76  ( 2 ) .

' W E L L :

c o n s t r u c t i o n  o f ,  a s  a n  i m p r o v e m e n t ,  88. 7 6  ( 2 )  (a), 7 9  ( 1 ) .

lease o f land fo r , protected on sale fo r  arrears o f revenue, s s . 3 7 , 5 2  o f  A c t  X I  

o f  1 8 6 9 .

W O R S H I P  {

lease o f land for place of, how fa r  protected on sale f o r  arrears o f revenue, s .  8 7  

o f  A c t  X I  o f  1 8 5 9  : s .  1 2  o f  A c t  V I I  ( B .  C .)  o f  18 6 8 .

, o n  s a l e  o f  t e n u r e  o r  h o l d i n g  f o r  a r r e a r s  o f  i t s  o w n  r e n t ,  s . 1 6 0  ( c ) -
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SOME OPINIONS OF THE PRESS UPON THE FIRST EDITION.

“  Mt. Justice C. D. Field has written an admirable and exhaustive work -upon tliiJ inipot-trml 
topic. . . . Mr. Justice Field appropriately commences bis work with a review of i “ c, 
and development of early property in land, the landholding o f the Roman Kmpit > ilna «*' 
appropriation of land by the Celtic race , by whom the Roman Umpire was bvol ■’ “ P- llc. 
then proceeds to treat of the incidents of feudal tenures, grants o f trefs, S c ., with ; i , ,
systems in England, villein tenures, copyholds, escuage, Ac. In the following chaptd ,5 * “ ‘ “ " “ i 
tenures are described of Prussia and the other German States, France, Austria, B  ,UKj
the Netherlands, Italy, Spain, the Ionian Islands, He. The next division of tb if' a n a  
comprehensive book affords a distinct view, at once historical and o f immediate intef A  j j ™  
relations between landowners and cultivators in Russia. European and Asiatic Turkey, jrrJtnV  
are subsequently introduced ; and then follow four chapters in which the land-question ‘ A ’
ill regard to past, present, and future, is elaborately discussed. The author, who h i,s y
bestowed much attention upon this pressing topic, considers various proposed remedie L ™ , -  .
in g evils and questions of compensation.......................... A  work such as this was urgent I
at the present juncture of discussion upon the landholding question. Mr. J ustice r  “ as 
treated this subject with judicial impartiality, and his style of writing is powerin' a“ Q Per‘ 
spicuous. " — N otes and Queries, A u g u st 2 5 th, 18 8 3 .

“ The latter h alf of this . . . .  volume is devoted to an exhaustive description ande amtaatton 
o f the various systems of land-tenure that have existed or which now exist in British T E c "  ' ’ ‘ ‘
W e may take it that, as regards Indian laws and customs. Mr. Field shows himself tc UJ- onc* 
an able and skilled authority. In order, however, to render his-work more complete, 1 ^ c o m 
piled, chiefly from Blue-books and similar public sources, a mass of information bavin I ! 
to  the land-laws o f most European countries, o f the United States ot America, and, ‘
lasian Colonies...................  Th e points of comparison between the systems ol land-ten : A “  “
up till recently in Ireland and the system of land-tenure introduced into India by the El 
a  mistaken impression as to the relative position of ryots and zemindars, arc well brot knJ. ‘A 
Mr. Field. He indicates clearly the imminence of a  Hand Question o f immense mi Q" ™  “
India, and indicates pretty plainly his belief that, a  system of tenancy based on contract1 
to the habits of the Indian population, and that it must be abolished in favour of a 7 ,- // 
main features of which would be fixity of tenure and judicial rents.”— 7'Ac F ield , 'J »ut 20“ '
J u ly  18 8 3 .

“ Mr. Justice Field's new work on 'Landholding, a n d  the R elation  o f  L a n dlord  a r id  Tenant 
in  Various Countries,’ supplies a want much felt by the leading public men in Bcng; 1. * • ■ • y  
H e gives a complete account of the agrarian question in Ireland up to the present dayj , which is 
the best thing on the subject we have hitherto seen. Then he has chapters as to the K] onian aw. 
the Feudal system, Knelish law, Prussian, French, German, Belgian, Dutch, Danish Swedish, 
Swiss, Austrian, Italian, Greek, Spanish, Portuguese, Russian, and Turkish land-laws, vhich. . ...
. . . .  will enable controversialists to appear omniscient. On the Indian law he tells us all that is 
known in Bengal or applicable in this province." F rien d  o f  In d ia  an d  Statesman A n gu s  
4  th, 18 S3 .

“  It is a  source o f some regret to tis that this valuable work has not fallen into out ' hands at 
an earlier date. Us general scope is sufficiently indicated by the title, and its object is • to place on 
record the result of the long and varied experience o f a man, whose capacities and edui tation have 
combined to produce in him a careful observer and an accurate student. I he firs: t subject °  
which attention is called is the growth of the feudal system in Europe. From this the Author 
passes to the tenure of land and the relation o f landlord and tenant in England. H *  inquiries 1 
are pursued upon the historical method, and the least that can be said of their result >s, that the 

-history o f this growth of the present land sy stem in England is outlined in ns concise, conmiete
a form as in any other book with which we are acquainted. . . . . . . . .  I he theory ot ent is also
somewhat minutely discussed, and the magnitude of the evils which follow upon the indjscrhnjna’.f 
application o f the English theory is. indicated W f 1'.' p T *  a  ■ ■ inn
of land-tenure or.- tl V OiJfsfiilc.i; r - v • $  ’ ' ‘
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he esj« i» o s Vi^rtamH^-vattWiR ;sp3((vHtUv.,i; f l i t i fM f c  ferns m i t e  horn  bam 
" v n ,. o f fltitinine the comparative' tiffbts of E l /,fitw ui$ri aim A xttyuh. . . . . . .  i  in- ,

lie institute ;ar) utatwrittcr comparison between the problem:., which hg*W «m ' TO ^_seeU osoJv« 
in Ireland !w d  India— problems very similar m their features. . . . . ■ Tht best n aisew ecan  
give to this book is to say, as we Have no hesitation in Saying, that it H  (.
a cotupulso ry part of the course, of study prescribed to successful canJicktcs lor the Civil 
o f In d ia -: - S;r/ie Law rim es, October o^th* i 88$,,

“  VTP<> a all those who wish to Form sound opinions as to w W  ought to be done in England 
with referenc(> to OUI kind-laws, we strongly urge the necessity of making themselves acqnaii . . 
with the h 'O s v S e n ^ o f  other countries, for hem especially is the comparative system most 
valuable ir remcMrii' narrow and insular prejudices. W e, therefore, corchallv welcome Mr_ 
Justice F ic fd y  contribution to the literature o f this question. Mr. Justice. Held (who must not 
be coriov: wjth the English Judge o f  the same name) passes in review the ™ r>?“  ‘ “ l
and system,;0f landholding that prevail throughout Europe (including I-uTOp^n l u  «■ y).
Asiatic 1 i , in  th e  U n ite d  S ta te s  o f  A m e ric a , in  A u stra lis  iron  m \ e w / c . u . u  i.

W c should recommend all who have not yet studied the vexed Irish land^question^ as a whelm 
to read M - n-oovd of the bistorv of that question from the earliest turn to thy, pit.,u\,

; day . . . .  r' 1 m  theselhings testifv to the high qualifications which Mr. Held (who has now . 
been for sLme VL.ars a Judge of the highest Court in India) possesses a» a widei upon tin. land 
systems o fU f f t J  and especially that of Bengal, At the present time, too, when the relation., 
between 1» e" , u f o r r  and the raryals are attracting so much auentiorran * l^ u? tr^  / *
valuable e! .aDters wffl be especially welcome. It is now generally admitted that »  the l u  s i  . 
limit Settli . . int" ci{ T7 q.j, We were guilty in India of the kind- of error, o f which ^  mapy example., 
are unfort, riltelv afforded by the history of Ireland— ®*., the error of trying to ' gown n accuid- . 
ing to Ell .1, ' ’ideas" iu a country to which such ideas are eminently unsuitert, and in n nordiio.

Prejudices of the people.
was, as M r. justice Field says, "  a mistaken attempt to introduce into India!l.lw L n ^ s h  ^ .U rn
o f laudho . ..............W e  recommend . . ■ w o t e is ................ ,y  , ■ r . [ , ,r „
cases o f I and ■ Bengal in the pages of Mr. Justice Field and ITthey Ac> not I* * ;
perusal, t), wpnn at least be.assured of our sincere commiseration.— J/n- estm im u r, A t u i&

|  f o r  October .'',8 8 3 . A '  ,■

" F o r 1 nv w wish to .see what we ourselves deem a  thoroughly impartial statement of 
the main lljots of the history, and the various contentions p a r forward thereon,

/  mend thee, ,0  r0, Sl..1t themselves with the conclusions which rimy will bml staled m
Field's vc.i . l w * S k  L  h m d U oU im  t n d  the k d a lio n  o f Landlord and  /  m ant. . ..... A ll that 
it is o f tlit 'leiot'advantage to the general reader to know he will find ill the l« w w tg es^ ' ■
Mr. Field pl.leh chapter of his enquiry into the relations of aenutufetr and tu ian cij' W W 1

• • ■ • • F k l d . . . thoroughly im partial."- T h e S t a U m i *  an d  F r ien d  o f
J n d ia , J a  eeth t 18 8 4 *

and custdi ns o f all the civilized countries in the 'world. . . . • - ■ ■. whicb property
i M r rustic e Field has been struck with the remarkable diversities of the-processes 1 5 J W l t P f  

“ U d S  l M S  a S  customs ref  dating it have / n i S  p h v S
diversities ■ in the peculiarities of race, climate, ebatnetet, tlrcJ ■’ V ' ’ w , ,, : d giinks that it

j jsssf 2 £ '  h s , : ? r \„ „
I labourer.' .' Cottages and Allotments Act in 18 8 0 . i assing DreSent century, and again in

account o, ‘ the Important land-legislation of the early pmrF _ • - 1 ' ^  led to the estab-
I wbl'j *  enfranchised 'the p easan t from a n ^  ■ -/urkey, and the United
, bailment [ , ,f a peasant proprietary................  , 1 hptf v ,  °r . . „  ti,i.,it with . . About half

s s t x  v a s r  f f t a r * f -  -  *
are intere , t,;d In its subject," -The Mark / .,«* Lr/nva, fnm uny v a t,  1884.
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