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. PREFACE

TO THR

THIRD AND ENLARGED EDITION.

o

As a Third Edition of the Lectures constituting the
volume on ‘Village—()ommuniﬁes’ in the East and
 West” is now required, it has been thought desirable
 toadd to them some other Lectm‘és, Addresses, and
. Essays by the author. All of them, except the last,
will be fdund to have 8 bearing on subjects treated

 of in the Lectures on Village-Communities.

The Rede Lecture, on the ¢ Effects of Observation

of India on Modern European Thought, has been
published separately. The Essays on the Theory
of Evidence’ and on ‘Roman Law and Legal Edu-
' cation’ appeared 'respectively in the Fortnightly
Review and in the Cambridge Essays. The three
Addresses delivered by the author in the capacity of
Vice-Chancellor of the University of Calcutta have

not before been printed in this country.

Loxvox: February 1876



PREFACE

TO | THE

FIRST EDITION OF ¢VILLAGE-COMMUNITIES
IN THE EAST AND WEST/

PHNHIES O SIBEEe,

Tug Six Lrorures which follow were designed as
an introduction to a considerably longer Course, of
which the object was to point out the impor"tance;
in juridical enquiries, of increased attention to the
phenomena of usage and legal thOLlU‘ht which are
observable in the East. The writer had not intended

to print these Lectures at present ; but it appeared
' to a part of his audience that their publication might
~ possibly help to connect two special sets of investi-
gations each of which possesses great interest, but
_ is apparently conducted in ignorance of its bearing
" on theother. The fragmentary character of the work
must be pleadecl in excuse for the non- performance
of some promises which are given in the text, and
for some digressions which, with reference to the
main subject of discussion, may appear to be of un-

reagsonable length.
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and a list of their pmnclpal Wc)rLS 8 gwen in the

Second Appendm. For such knowledge of Indmn

phenomena, as he possesses the writer is .much in-
debted to the conversation of Lord Lawrence, whose -

statements mﬂde in the text concerning the Indian

‘Vxlla,ge _Communities have been submitted to Sir

George Campbell, now Lieut. Governor of Bengal

| The emment German Wmtms WhObG‘ conclumons‘ |
are brleﬁy summamsed in the Third and I‘lfthm

‘ Lectures are compm'atlvely little known in ]:Lno*land

i capacxty for the political direction of the natxves of ;
India was acquwcd by patient study of their uleas“""

and usages during his early career. = The principal

who has been good enough to say that they cmnmde G

in the main with the results of his own experlence

and‘ observatw.on, which have been very extensive.

No general assertions are likely to be true without N o

large qualification of a country so vast as India,

but every effort has been made to contrOI the_ state-

ments of each informant by those of others.

Some matter has been introduced into the Lectures N
which, for want of time, was omitted at ‘their de~

livery.

February 1871,
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LEOT URE I

descrlbed a8 the mvestlgmtmn of the hlstory‘ and

qbout to ask your attention W111 deal in some dctml
' with the relation of the customary law of the East,

damguroub, X perhaps should state at once that the
i comparmou which we shall be ma,kmcr will not con-
| stitute (‘ompamtwe Junsprudencc in the sense in

*

L JLlI’lStS, or in that which, I t}mm, was intended by the

i

“ ;: _Iw the Academu,al btatut«n Whmh deﬁnes the dutles Of | 0
| the Professor of Jurisprudence, the Dbranches of en-
quy to thh he is directed to address himself are

px‘mcxples of law, .md the comparison of the laws of o '
. various commumtxes. The Lectures to whlch I am’

and more particularly of India, to the laws and usages,
past and present, of othex' societies; but, as we are |
L employed upon a sub;ect-—-and this is a wammcr which.
cannot be too soon given—in which amblgumes of
j‘expresslon are extra.ordmarlly common and extremely' b

'm:m EA&T, AND THE STUDY or JURISPRUDE\TCB. L

=

_which those words are understood by most modern

i authors of the st&tutu. ()ompamtwe J uruprudence in
i ‘\thls hst sense has not for its object to thww hght upon e




COMPARATIVE JURISPRUDENCE., . LEoT. 1.

the history of law. Nor s it universally allowed that
it throws light upon its philosophy or principles.
What it does, is to take the legal systems of two dis-
tinct societies under some one head of law—as for
example some one kind of Contract, or the department
of Husband and Wife—and to compare these chapters
of the systems under comsideration. It takes the
heads of law which it is examining at any point of
their historical development, and does not affect to
discuss their history, to which it is indifferent. 'What
is the relation of Comparative Jurisprudence, thus
understood, to the philosophy of law or the determi-
nation of legal principle, is a point on which there
may be much difference of opinion. There is not a
little in the writings of one of the greatest of modern
juridical thinkers, John Awustin, which seems to imply
that the authors and ex'positors}of civilised systems
of law are constrained, by a sort of external compul-
sion, to think in a particular way on legal principles,
and on the modes of arriving at juridical results.
That is not my view; but it is a view which may de-
serve aftentive consideration on some other oceasion.
It would, however, be universally admitted by eom-
- petent jurists, that, if nof the only function, the chief
function 6f Comparative Jurisprudence is to facilitate
legislation and the practical improvement of law. It
is found, as matter of fact, that when  the legislators
(and I bere use the term in its largest sense) of dif-



. COMPARATIVE 'JUR,‘ISI"’RUDENCEL
| *f’éi*ént‘ coin’mufni»ties pursue, as they frequently do, the
same end, the mechanism by which the end is at-
tained is extremely dissimilar. In some systems of
 law, the preliminary assumptions made are much
| Fewer and simpler than in others; the general pro-
‘positions which include subsidiary rules are much

. more concise and at the same time more comprehen-

sive, and the courses of legal reasoning are shorter
and more direct. Hence, by the examination and
comparison of laws, the most valuable materials are
obtained for legal improvement, There is no branch
of juridical enquiry more important than this, and
none from which I expect that the laws of our coun-
try will ultimately derive more advantage, when it
has thoroughly engrafted itself upon our legal educa-
tion, Without any disparagement of the nif ny un-
questionable excellences of English law——thevminent
goodu sense frequently exhibited in the results which
it finally evolves, and the foree and even the beauty
~ of the judicial reasoning by which in many cases they
. are reached—it assuredly travels to its conclusions

by a path more tortuous and more interrupted by
- fictions and unnecessary distinctions than ary system
_of jurisprudence in the world, But great as is the
. influence which I expect to be exereised in this coun-
- try by the study of Comparative Jurisprudence, it is
not that which we have now in hand; and I think it
is best taken up at that stage of legal education at




6 COMPARATIVE AND HISTORICAL METHODS. 1Lror. f.

which the learner has just mastered a very difficult
and complex body of positive law, like that of our
own country. The student who has completed his
professional studies is not unnaturally apt to believe
in the necessity, and even in the sacredness, of all
the technical rules which he has enabled himself to
command; and just then, regard being had to the in-

. fluence which every lawyer has over the development
of law, it is useful to show him what shorter routes
to his conclusions bave been followed elsewhere as
a matter of fact, and how much labour he might
consequently have been spared. :

The enquiry upon which we are engaged can only
be said to belong to Comparative Jurispradence, if
the word ‘comparative’ be used as it is used in
such expressions as ‘ Comparative Philology’ and
¢ Comparative Mythology.” We shall examine a
number of parallel phenomena with the view of
establishing, if possible, that some of them are re-
lated to one another in the order of historical succes-
sion. I think I may venture to affirm that the Com-
parative Method, which has already been fruitful of
such wonderful results, is not distinguishable in some
of its applications from the Historical Method. ~We
take a number of contemporary facts, ideas, and
customs, and we infer the past form of those facts,
ideas, and customs not only from historical records
of that past form, but from examples of if which
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“;have not, yet c‘hed out of the world, and are smll to
be found in it. When in truth we have to some ex-
tent succeedpd in freeing ourselves from that Limited
i conception of the world and mankind, beyond which
the most civiliséd societies and (I will add) some
of the grrea,test thinkers do not always rise; when‘
' we gain something like an adequate idea of the vast-
 ness and variety of the phenomena of human society; |

‘when in particular we have learned mot to exclude
. from our view of the earth and man those great, and
! ‘unexplorecl regions which we vaguely term the East,

we find it to be not wholly a conceit or a para-

dox to say that the distinction between the Present

_and the Past, disappears. Sometimes the Past is the

Present; much more o‘ften.it is removed from it

estimated or expressed chronologically. - Direct
observation comes thus to the aid of historical
enquiry, and historical enquiry to the help of direct
. observation.  The characteristic difficulty of the

by varying distances, which, however, cannot e

hl%oman is that recorded evidence, however saga- .

cmusly it may be examined and re-examined, can

. very rarely be added to; the characteristic error of |
‘the direct observer of unfamiliar social or juridieal

phenomena is to compare them too hastily with
familiar phenomena apparently of the same kind.
But the best contemporary historians, both of
England and of Germany, are evidently striving  to




LIMITS OF COMPARATIVE JURISPRUDENGE, LRCT. T.

increase their resources through the ﬁgenéy of the
Comparative Method; and nobody can have been
long in the East without perceiving and regretting
that a great matiy conclusions, founded on patient
personal study of Oriental usage and idea, are vitiated
throngh the observer's want of acquaintance with
gome elementary facts of Western legal history.

I should, however, be making a very idle pre-
tension if 1 held out a prospect of obtaining, by
the application of the Comparative Method to juris-
prudence, any results which, in point of interest or
trustworthiness, are to be placed on a level with
those which, for example, have been accomplished
in Comparatlve Philology. To give only one reason,.
the phenomens of human society, laws and legal
ideas, opinions and usages, are vastly more affected
by external circumstances than language. They are
much more at the mercy of individual volition, and
consequently much more subject to change effected
deliberately from without. The sense of expediency
or convenience is not assuredly, as some great writers
have contended, the only source of modification in
law and usage ; but still it undoubtedly is a cause of
change, and an effective and powerful cause, = The
conditions of the convenient and expedient are,
however, practically infinite, and nobody ean reduce
them to rule. And however mankind at certain

stages of development may dislike to have thelr
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 usages changed, they al‘wéys 'probably recvognise‘

~certain  constraining influences as sufficient reasons

for submitting to new rules. There is no country,
. probably, in which Custom is so stable as it is in

India; yet there, competing with the assumption |
that Custom is sacred and perpetual, is the very

_ general admission that whatever the sovereign com-
mands is Custom. = The greatest caution must there-
fore be observed in all speculations on the inferences
derivable from parallel usages. Trae, however, as
thls 18, there is much to encourage further attention
to the observed phenomena of custom and further

observation of customs not yet examined. To take

very recent instances, I know nothing more striking

among  Mr. Freeman’s many contributions to our

historical knowledge than his identification of the
fragments of Teutonic society, organised on its
primitive model, which are to be found in the Forest
Uantons of Switzerland. This, indeed, is an example
of an archaic political institution which has survived
to our day. The usages which it has preserved are
rather political than legal; or, to put it in another
way, they belong to the domain of Public rather than
to that of Private law. But to usages of this last
class clearly belong those samples of ancient Teutonic
agricultural customs and ancient Teutonic forms of

property in land which Von Maurer has found to

oceur in the more backward parts of Germany. I



10 ' ENQUIRIES OF YON MAURER. .  msorf

shall have to ask a good deal of your ‘attention heFe |
after to the results announced by the eminent writer

whom I have Just named; at present I will confine

myself to a brief indication of his method and con-

clusions and of their bearing on’ the undertaking
we have in hand.

Von Maurer has written largely on the Law of
| the Mark or Township, and on the Law of the
| Manor. The Township (I state the matter in my
| own way) was an organised, self-acting group of
| Teutonic families, exercising a common proprietor-
. ship over a definite tract of land, its Mark, cultivat-
. ing its domain on a common system, and sustaining
| itself by the produce. It is described by Tacitus in
Ithe ¢ Germany ’ as the ¢ vicus’ ; it is well known to

have been the proprietary and even the political unit
g,of the earliest English society; it is allowed to have
iemsted among the Scandinavian races, and it sur-
[vived to so late a date in the Orkney and Shetland
Tslands as to have attracted the personal notice of
Walter Scott. In our own' country it became ab-
sorbed in larger territorial aggregations, and, as the
movemerits of these larger aggregations constitute
~ the material of political history, the political histo-
rians have generally treated the Mark as having
greatly lost its interest.  Mr. Freeman speaks of the
politics of the Mark as having become the politics
of the parish vestry. But is it true that it has lost



§ ‘MARK AND rNGmH LAW

1ts Jmldma] as it has lost its pohtmal 1mportance'f" i
i  ‘ It cannot reasonably be doubted that the Family was
o the great source of personal law ; are there any i

| reasons for snpposmg that the larger groups,

 which Families are found to have been pmmltwely

“““‘jcombmed for the purposes of OWnCIShlp over land, o
‘were to anything like the same extent the sources of
| proprietary law? S0 far as our own countr) is con- .

 cerned, the ordinary text- books of our law suggest

. no stiéh cconclusion ; since they practically trace our
i ]a,nd law to the customs of the Manor, and assume
. the Manor to have been a complete novelty intro-
~ duced into the world during the process which is
called the feudalmtmn of Europe. But the writings

i . rof Von Maurer, and of another learned German who A
has followed him, Nasse of Bonn, afford strong reason

. for thinking that this account of our legal history
. should be reviewed. The Mark has through a great L
~ part of Germany stamped itself plainly on land-law,

{ :yon agricultural custom, and on the territorial distri-

. bution of landed property. Nasse has called atten-
| tion to the vestiges of it which are still digcoverable
| in England, and which, until recently, were to be
. found on all sides of us: and he seems to me to

. have at least raised a presumption that the Mark is
 the true source of some things which have never been

0 f‘snmsfaotonly explamed in English real property lav.

The work of Professor Nasse appears to me to
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~ require some revision from an English professional
lawyer ; but, beyond attempting this, I should pro-
bably have left this subject in the hands of writers
who have made it their own, if it were not for one
ciroumstance. These writers are obviously unaware
of the way in which Eastern phenomena confirm
their account of the primitive Teutonic cultivating
\group, and may be used to extend it. The Village-
Community of India exhibits resemblances to the
| Teutonic Township which are much too strong and
numerous to be accidental ; where it differs from the
Township, the difference may be at least plausibly
l explained. It has the same double aspect of a group
of families united by the assumption of common kin-
ship, and of a company of persons exercising joint
ownership over land. The domain which it ocenpies
is distributed, if not in the same manner, upon the
same principles ; and the ideas which prevail within
the group of the relations and duties of its members
to one another appear to be substantially the same.
But the Indian Village-Community is a living, and
not a dead, institution. The causes which trans-
formed the Mark into the Manor, though they may
be traced in India, have operated very feebly; and
over the greatest part of the country the Village-
Community has not been absorbed in ‘any larger col-
lection of men or lost in a territorial area of wider
extent. For fiscal and legal purposes it is the pro-
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| : prietary unit of large and populous provinces, It

_is under constant and careful observation, and the
doubtful points which it exhibits are the subject of
the most earnest discussion and of the most vehe-
ment controversy.” No better example could there-

fore be given of the new material which the East, and

especially India, furnishes to the juridical enquirer,
If an ancient society be conceived as a society in
which are found existing phenomena of usage and
 legal thought which, if not identical with, wear a strong
 resemblance to certain other phenomena of the same
! kind which the Western World may be shown to have
_exhibited at periods here belonging chronologically
to the Past, the East is certainly full of fragments
of ancient society. Of these, the most instructive,
‘because the most open to sustained observation, are
to be found in India. T‘llle country is an assemblage
of such fragments rather than an ancient society
_complete in itself. The apparent uniformity and
‘even monotony which to the new comer are its most
impreSsive characteristics, prove, on larger experience,
‘to,‘have been merely the cloudy outline produced by
mental distance ; and the observation of each succeed-
ing year discloses a greater variety in usages and
ideas which at first seemed everywhere identical,
 Yet there is a sense in which the first impressions of
the Englishman in India are correct. Each indi-
vidual in India is a slave to the customs of the

e e
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several groups, various as they arve, do not differ

~group to whlch he belOncs- and the cu%dms uf ’che j;»  ‘

from one another with that practically mﬁmt(, W

variety of difference which is found in the habits
and practices of the individual men and women who
make up the modern societies of the civilised West.
A great number of the bodies of custom observable
n India are stmkmcrly alike in their most im-
portant features, and leave mno room for doubt
that they have ‘somehow been formed on some
common model and pattern. = After all that has been
achieved in other departments of f‘enqﬁjrj*, there
would be 1o great presumption in laying down, at
least provisionally, that the tie which connects these
various systems of native usage is the bond of com-
mon race between the men whose life is regulated.
by them, If I observe some caution in using that
language on the subject of common race which has
become almost popular among us, it is through con-

sciousness of the ignorance- under which we labour‘ '

of the mulmudmous and most interesting societies
which envelope Indla, on the ‘North and East.
Everybody- who. ‘has a cotieeption of the depth of

this - ignorance will be on his guard againgt any
theory of the development ‘or inter-connection of
usage and primitive idea which makes any preten- |
sions to - completeness before these socmtles ‘have
b\,en more accurately examméd ‘
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Let me at this pomt attempt to mdmate to you |
tbe sort of instruction which India may be expected f
to yield to the student of historical Jumsprudence‘ ’
 There are in the history of law certain epochs which
_ appear to us, with'such knowledge as we possess, to
wark the beginning of distinet trains of legal ideas
- and distinct courses of practice. One of these is the
 formation of the Patriarchal Family, a group of men
and women, children and slaves, of animate and in-
~ animate property, all connected together by common
 subjection to the Paternal Power of the chief of the
 household. I need not here repeat to you the proof
‘which I have attempted to give elsewhere, that a
great part of the legal ideas of civilised races may
- be traced to this conception, and that the history
of their development is the history of its slow
unwinding. You may, however, be aware that
some .eﬁquirers have of late shown  themselves

P

-not satisfied to aceept the Patriarchal F amily as
~a primary fact in the history of society. Such dis-
(inclination is, I think, very far from unnatural. The
Patriarchal Family is not a simple, but a highly
complex group, and there is nothing in the super-
ficial passions, habits, or tendencies of human nature
which at all sufficiently accounts for it. If it is
really to be accepted as a primary social fact, the .
explanation assuredly lies among the secrets and
mysteries of our nature, not in any characteristics
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| which are on its surface. Again, "under its best

=

‘ascertained forms, the Family Group is in & high
degree artificially constituted, since 1t is freely re-
cruited by the adoption of strancrers All this justi-
fies the hesitation which leads to further enquiry; and
it has been strongly contended of late, that by in-
' vestigation of the practices and ideas of existing
savage races, at least two earlier stages of human
society disclose themselyes through which it passed
before organising itself in Family Groups, In two
- separate volumes, each of them remarkably ingenious
and interesting, Sir John Lubbock and Mr. McLennan
conceive themselves to have shown that the first
 steps of mankind towards civilisation were taken from

' a condition in which assemblages of men followed

practices which are not found to oceur universally
| even in animal nature., Here I have only to obser‘ve

| that nizmy of the phenomena of barbarism adverted

 to by these writers are found in India. The usages
 appealed to are the usages of certain tribes or races,
| sometimes called aboriginal, which have been driven

' into the inaccessible recesses of the widely extending
' mountain country on the north-east of India by the
' double pressure of Indian and Chinese civilisation, or
 which took refage in the hilly regions of Central and
' Southern India from the conquest of Brahminical
| invaders, whether or not of Aryan descent. Many
lof these wild tribes have now for many years been
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und@r Bmtlsh observatmn and have indeed been |

‘administered by British Officers. The' evidence,
therefore, of their usages and ideas which is or

‘may be fortheoming, is very superior indeed to the |
slippery  testimony . concerning savages which is ,

b
14
|
1

£

gathered from travellers’ tales. It is not my inten-

tion in the present lectures to examine the Indian
 evidence anew, but, now that we know what interest
attaches to it, I venture to suggest that this evidence
 should be carefully re-examined on the spot. Much
which I have personally heard in India bears out the
caution which I gave as to the reserve with which ,
all speculations on the antiquity of human usage

should be received. Practices represented as of im-

 memorial antiquity, and universally characteristic of
the infancy of mankind, have been described to me
' a8 having been for the first time resorted to in our
own days through the mere pressure of external
éil"‘cumstances or novel temptations.
"Passing from these wild tribes to the more ad-
~ vanced assemblages of men to be found in India, if
~ may be stated without any hesitation that the rest
 of the Indian evidence, whencesoever collected, gives
- colour to the theory of the origin of a great part
of law in the Patriarcha»l'Famﬂy. I may be able
hereafter to establish, or at all events to raise a
“presmnption, that many rules, of which nobody hasg
hitherto discerned the historical beginnings, had
o
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‘ Ieally thelr sources in certain incidents of the Patma‘
Potestas, if the Indian evidence ‘may be trusted.

And upon that evidence many threads of connec-

tion between w1dely divided departments of law WIH
. emerge from the obscurity in Wh]ch they ha,ve |
hitherto been hidden. ,
But the Patriarchal Family, when occupied with
those agricultural pursuits which are the exclusive
employment .of many millions of men in India, is
generally found as the unit of a larger natural group,
the Village-Community, The Village-Community |
s in India itself the source of aland-law which, in
bulk at all events, may be not unfairly compared
‘with the real-property law of England, This law
defines the relations to one another of the various
sections of the group, and of the group itself to the
‘Government, to other village-communities, and to
certain persons who claim rights over it, The corre-.
sponding cultivating group of the Teutonic societies
has wundergone a transformation which forbids us to
attribute to it, as a source of land-law, quite the same
importance which belongs to the Indian Village-Com-
munity. But it is certainly possible to show that
the transformation was neither so thorough as has
been usually supposed, nor so utterly destructive of
the features of the group in its primitive shape.
When then the Teutonic group has been re-con-
structed by the help of observed Indian phenomena



i -Ha prouess Whlch w‘ﬂl not be completed until both

" sets of facts have been more carefully examined
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 than heretofore by men who are conscious of their

j bearmcr on one another_-alt is more than likely that
we may be able to correct and amplify the received
theories of the origin and significance of English real-
property law. ' '
 Let me pass to another epoch in legal history.
More than once, the jurisprudence of Western Europe

 has reached a stage at which the ideas which presided

over the original body of rules are found to have been

~ driven out and replaced by a wholly new group of

notions, which have exercised a strong, and in some
~cases an exclusively controlling influence on all the
subsequent modifications of the law, Such a period

was arrived at in Roman law, when the theory of

a Law of Nature substituted itself for the notions
which lawyers and politicians had formed for them-
 selves concerning the origin and sanctions of the
rvules which governed the ancient city. A similar
‘displacement of the mewer legal theory took place
when the Roman law, long since affected in all its
parts by the doectrine of Natural Law, became, for
certain purposes and within certain limits, the Canon
law—a source of modern law which has not yet been
sufficiently explored. The more recent jurispru-
dence of the West has been too extensive to have
been penetrated throughout by any new theory, but
02
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ik w111 not be dlfﬁnult to pomt out that partmular"f, o

departments ‘of Jaw have come to be explained on
moral prmcxples which originally had nothing what-
ever:to do with them, and that, once so explalned i

they have .never shaken off the mﬂuence of these “

principles. ' This phenomenon may he shown to have

‘ occurred in India on a vast scale. = The whole of

the codified law of the country—that is, the law con:
tained in the. Code of Manu, and in the treatises

of the varfous schools of commentators who have
- written.on. that code and greatly extended it—is

‘theoretically connected together by certain definite =

ideas of a sacerdotal nature. But the most recent
observation goes to prove that the portion of the
law codified and the. influence of this law are much

less than was once supposed, and that large bodies
of indigenous custom have grown up independently

of the codified law. - But on comparmn the written

~and the unwritten laW it -appears clearly that the
sacerdotal notions ‘whmh perineate the first have
invaded it from' without, @nd are of Brahminical
origim. I shall have to advert to the curious circum-
stance that the influence of these Brahminical theories
upon law has been rather increased than otherwme
by the British dominion,

The beginning of the vast body oflegal rules Whmh
for want of a better ndme, we must call the feudal
systgxn, const‘itutesj'fo'r'the West, the greatest epoch in ©
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" *ité“lefra}"histor-)'?" - The question of its origin, difficuls
i enough in regard to those parts of Europe conquered i
il by barbarian invaders which were inhabited by
Romanised populatlons, seemed to be embarrassed
with much greater difficulty when it had to be
. solved in respect of countries like England and
Germany Proper, where the population was mainly
_of the same blood, and practised the same usages, as
the conquerors of the Empire. The school of German
writers, however, among whom Von Maurer is the
most eminent, appears to me to have successfully
generalised and completed the explanation given in
respect of our country by English historical scholars,
by showing that the primitive Teutonic _proprietary
_ system had everywhere a tendency, not pr oduced from
 without, to modify itself in the divection of ieudahsm-
80 that influences partly of administrative . origin and
(80 far as the Continent is concemed) partly traceable
_to Roman law may, so to speak, have been met half-
way. It will be possible to strengthen these argi-
. ments by pointing out that the Indian system of
property and tenure, closely resembling that which
Maurer believes to be the ancient proprietary system
of the Teutonic races, has occasionally, though not
- universally, undergone changes which bring it into
_ something like harmony with European feudalism.
Such are a few of the topics of Jjurisprudence-—
touched upon, I must warn you, so slightly as to
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give a very imperfect idea of their iimportance and
instructiveness—upon which the observed phenomena.
of India may be expected to throw light. I shall
make no apology for calling your attention to a line
of investigation which perhaps shares in the bad
reputation for dulness which attaches to all things
Indian, Unfortunately, among the greatest obsta-
cles to the study of jurisprudence from any point of
view except the purely technical, is the necessity for
. preliminary attentionr to certain subjects which are
conventionally regarded as uninteresting,  Every
man is under a temptation to overrate the importance
of the subjects which have more than others oceupied
“his own mind, but it certainly seems to me that two
kinds of knowledge are indispensable, if the study of
historical and philosophical jurisprudence is to be
carried very far in England, knowledge of India, and ’
knowledge of Roman law—of India, because it is the
great repository of verifiable phenomena of ancient
usage and ancient juridical thought—of Roman law,
‘bec‘xuse, viewed in the whole course of its develop-
ment. it connects these ancient usages and this
ancient juridical thought with the legal ideas of our
own day. Roman law has not perhaps as evil a
reputation ag it had ten or fifteen years ago, but
proof in abundance that India is regarded as su-
premely uninteresting is furnished by Parliament,
the press, and popular literature. Yet ignorauce of
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‘1gnorance of Roman law, zmd it is at the same time
 more unintelligible in them. It is more dlscredltable,

because it requires mo. vex'y mtunate acqualnmnce

 with contemporaty foreign opinion to recognise the

abldmg truth of De Tocqueville's remark that

the conquest and govemmmt of India are really
the achievements which give Tngland her place in
the opinion of the world. They are romantic
‘achievements in the history of a people ‘which
11: is the fashion abroad to consider unromantic.
The ignorance is moreover unintelligible, becanse
* knowledge on the subject is extremely plentiful and
‘ ‘extrcmely accessible, since English society is full of ‘
men who have made it the study of a life pursued
‘ fw1th an ardour of public spirit which would be
| lexe eptional even in the field of British domestic

‘politics.  The explanation is not, however, I think,
far to seck. Indian knowledge and experience are

;repre%nted in this country by men who go to India

o all but in boyhuod and return from it in the matu-

jmty of years. The language of adminigtration and
' government in India is English, but through long
employwent upon administrative subjects, a technical
language has been created, which contains far more
novel and special terms than those who use it are
commonly aware. Eyen, therefore, if the great
_ Indian authorities who live among us were in perfect

V‘Indm‘ 13 moré chscredltable to Enorhuhmen than ‘; G
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mental contact W1th the test of the community, they
could only communicate their ideas through an
imperfect medmm But it may be even doubted
- whether this mental contact exists. The men of
whom I have spoken certainly iinderrate the 1g-
‘norance of India which prevails in England on
elementary points. If I could suppose myself to
have an auditor of Indian experience, I should make
him no apology for speaking on matters which would
appear to him too elementary to deserve diseussion ;
since my conyiction is that what is wanting to unveil
the stores of interest contained in India is, first, some
degree of sympathy with an ignorance which very few
felicitous efforts have yet been made to dispel, and,
next, the employment of phraseo ogy not too hlghly
specialised. |
A If, however, there are reasons why the jurist
should apply himself to the study of Indian usage,
there are still more urgent reasons why he should
apply himself at once. Here, if anywhere, what
has to be done must be dome quickly, For this
remarkable society, pregnant with interest at every
point, and for the moment easily open to our obser-
vation, is undoubtedly passing away. Just as ac-
cording to the Brahminical theory each of the Indian
sacred rivers loses in time its sanctity, so India itself
 is gradually losing everything which is characteristic
of it. I may illustrate the completeness of the trans-
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o formatwn Whmn is proceedmg by repe‘atmg what T
| have Iearned ~on excellent a.uthm'lty, to he the opinion
of the best native scholars: that in fifty years all’
i “‘knowledge of Sanscrit will have departed from Indla,
";g:-or, if kept alive, Wﬂl be kept alive by the reactive
. influence of Germany and England. - Such asserttons
";“m these are not inconsistent with other statements
which you are very likely to haye heard from men
 who have passed a life in Indian administration.
_ Native Indian society is doubtless as a whole very
“.xgm‘)r;mt, very superstitious, very tenacious of usages
* which are not always wholesome, But no society in
the world is so much at the mercy of the classes
. whom it regards as entitled by their intellectual or
o “\‘feligio'us cultivation to dictate their opinions to others,
~ and a contagion of ideas, spreading at a varying rate
Cof progress, is gradually bringing these classes under
~ the dominion of foreign modes of thought. Some of
 them may at present have been very slightly affected ;
by the new influence; but then a comparatively slight i
infusion of foreign idea into indigenous notions is
often enough to spoil them for scientific observation.
ol have had unusual opportunities of studying the
" mental condition of the educated class in one Indian
province.  Though it is so strongly Europeanised
a8 to be no fair sample of native society taken as a
whole, its peculiar stock of ideas is probably the
 chief source from which the influences proceed which

13946‘
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are more or less at work everywhere, kere there
has been a complete revolution of thought, in litera-
ture, in taste, in morals, and in law. I can only
compare it to the passion for the literature of Greece
and Rome which overtook the Western World at the
revival of letters; and yet the comparison does not
altogether hold, since I must honestly admit that
much which had a grandeur of its own is being re-
placed by a great deal which is poor and ignoble.
But one special source of the power of Western ideas
in India I mention with emphasis, because it is not
as often recognised as it should be, even by men of
Indian experience. These ideas are making their
way into the East just at the period when they are

| themselves strongly under the influence of physical
y knowledge, and of the methods of physical science.
Notw, not only is all Oriental thought and literature
embarrassed in all ite walks by a weight of false
physics, which at once gives a great advantage to alll .
competing forms of knowledge, but it has a special
difficulty in retaining its old interest. It is elabo-
rately inaccurate, it is supremely and deliberately
careless of all precigion in magnitude, number, and
time. But to a very quick and subtlé-minded people,
which has hitherto been denied any mental food but
this, mere accuracy of thought is by itself an in-
tellectual luxury of the very highest order. |
Tt would be absurd to deny that the disintegration
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L of Eastern usage and thoucrht iy a,ttrlbutable o British
i ;dnmmmm Yet one account of the matter which is
~ very likely to find favour with some Englishmen and

L ‘many f‘orelgners is certainly not true, or only true

~ with the largest quahﬁc«mtwns.  The interference of
' the British Government has rarely taken the form of

high-handed repression or contemptuous discourage-

ment. The dominant theory has always been that

i ke counfry ought to be governed in conformity with
“ its own notions and customs ; but the interpretation
 of these notions and customs has given rise to the

‘widest differences of opinibn, and it is the settled

 habit of the partisans of each opinion to charge their

‘adversaries with disregard of native usage. The

. Englishman not personally familiar  with India

should always be on his guard against sweeping

‘accuqcmons of this sort, which often amount in reahty '

" to no more than the 1mpummon of error on an

_extremely vague and difficult question, and possibly .

 a question which is not to be solved by exclusively

Indian experience. If I were to describe the feeling
which is now strongest with some of the most ener-
getic Indian administrators, I should be inclined to
call it a fancy for reconstructing native Indian society
upon a purely native model ; a fancy which. some

* would apparently indulge, even fo the abnegation of
~ all moral judgment. But the undertaking is mot
 practicable. It is by its indirect and for the most
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INDIAN QUASI-JUDICIAL AGENCIRS,
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LECTURE 1.
THE' SOURCES OF ‘INDIAN LAW,

Tue bodies of customary law which exist in India
- have now and then been more or less popularly de-
~ seribed by acute observers who were led to examine

. them by curiosity or official duty; but on the whole

 the best information we possess concerning native

| usage is that which has been obtained through‘

“ ﬂ;udmwl or quasi-judicial agency. The agency which

i I have here called * quasi-judicial * belongs to a part

‘ ‘_of Anglo-Indian administration which is very little
~ understood by Englishmen, but Whlch is at the same
| time extremely interesting and instructive. Its

‘ovigin and character may be described as follows— |

i “":]nadequately no doubt, but still without substantial

;lna,ccuracy

. he British Government, likeall Hasternsovereigns,
'fcl‘ums a large share of the produce of the soil, most
of which, however, unlike other Eastern sovereigns,
it returns to its subjects through the judicial and
administrative services which it maintains, and
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through the public works which it systematically
executes. Some person, or class of persons, must of
course be responsible to it for the due payment of
this ‘land-revenue,’ and this person or class must
have the power of collecting it from the other
owners and cultivators of the soil. This double
necessity, of determining the persons immediately
responsible for its share of the profits of cultivation
and of investing them with corresponding authority,
has involved the British Indian Government, ever

since the very infancy of its dominion, in what I

believe to be the most arduous task which a govern-
ment ever undertook. It has had not only to frame
an entire law of land for a strange country, but to
effect a complete register of the rights which the
law confers on individuals and definite classes.

When a province is first incorporated with the

Empire, the first step is to effect a settlement or

‘adjustment of the amount of rent claimable by the

' State. The functionaries charged with this duty

~are known as the Settlement Officers. They act

under formal instructions from the provincial govern-
ment which has deputed them; they communicate
freely with it during their enquiries ; and they wind |
them up with a Settlement Report, which is often
a most comprehensive account of the new province,
its history, its natural products, and above all the
usages of its population. But the most important
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object of \the} Settlement operations—not second even
to the adjustment of the Government revenues—is
to construct a ¢ Record of Rights,” which is a detailed

 rvegister of all rights over the soil in the form in

~ which they are hélieved to have existed on the eve
of the conquest or annexation. Here it is that the

“duties of the Settlement Officers assume something
‘of a judicial character. The persons who complain
of any proposed entry on the register may insist on
a formal hearing before it is made.

. 'When the Record of Rights has been completed

and the amount of Government revenue has been

adjusted, the functions of the Settlement Officers are

‘at an end, and do not revive until the period is closed

for which the Settlement has been made But, during
 the curreney of this period, questmm between the

State and the payer of land-tax still continue to
~ arise in éonsiderable number, and it is found practi-
_ cally impossible to décide on such questions without
occasionally adjudicating on privaterights. Another

quasi-judicial agency is therefore that of the function- .

_aries who, individually or collectively, have jurisdic-
tion in such disputes, and who are variously known

as Revenue Officers, Revenue Courts, and Revenue

Boards—expressions extremely apt to mislead the

Engliéhman unused to Indian official documents. The

Circulars and Instructions issued by their superiors

to Settlement and Revenue officers, their Reports and
D
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THE CIVIL COURTS.

decisions on disputed points, constitute a whole litera-
ture of very great extent and variety, and of the
utmost value and instructiveness, I am afraid 1
must add that the English reader, whose attention is
not called to it by official duty, not unusually finds
it very unattractive or even repulsive. But the
reason I believe to be that the elementary knowledge
which is the key to it has for the most part never
been reduced to writing at all,

So far as the functions of the Settlement and
Revenue Officers constitute a judicial agency, the
jurisdiction exercised by them was at first estab-
lished by the British Government not in its character
of sovereign, but in its capacity of supreme land-
owner. It was merely intended to enforce the
claim of the State with some degree of regularity and
- caution. The strictly judicial agency of which I
spoke is that of the Civil Courts, which are very
much what we understand in this country by ordi-
nary Courts of Justice. Theoretically, whenever the
Settlement or Revenue Courts decide a question of
private right, there is almost always (I need not
state the exceptions) an appeal from their decision to

the Civil Courts. Yet, taking India as a whole, .

these appeals are surprisingly few in comparigson
with the cases decided, This is one of the reasons
why the literature of Settlement and Revenue opera-
tiong is a fuller source of information concerning the
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" -»Lustoms of ownership (md tenure observed among
the natives of India than the recorded decmons of
~ the Civil Courts.
‘ ' Yet, though the vesults of quasi- ]udlcml agency in
. India are, on the ‘whole, more instructive than the
vesults of strictly judicial agency, the Indian Civil
Courts have nevertheless been largely instrumental
in bringing into light the juridical notions peculiar
to the country, in contrasting them with the legal
ideas of the Western world, and to a certain extent
in subjecting them to & process of transmutation.
For reasons which will appear as 1 proceed, it is
desirable that I should give you some account of
these courts. I will endeavour to do it briefly and
only in outline.

Al India at the present moment, with the excep-
. tion of the most unsettled provinces, is under the
~ Jurisdiction of five High or Chief Courts. The dif:
ference between a High and Chief Court is merely
teChniCal, one being established by the Queen’s
Letters Patent, under an Act of Parliament, the

other by an enactment of the Indian Legislature. Of

these courts, three are considerably older than the
- vest, and are in fact almost as old as the British

~ dominion in India. When, however, the texture of

the jurisdiction of the High Courts which sit at
- Calcutta, Madras, and Bombay, is examined, it is
seen to consist of two parts, having a different

D&
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history. An Indian lawyer exprques th1s by saying
that the thre.e older High Courts were formed by
the fusion of the ‘ Supreme’ and ‘Sudder’ Courts,
words which have the same meaning, but which
indicate very different tribunals. ° i

The Supreme Courts, invested with special judicial
powers over a limited territory attached to the three
old fortified factories of the East India Company at
Calcutta, Madras, and Bombay—or, as they were
once called, and are still ealled officially, Fort William,
Fort St. George, and Bombay Castle—may be shortly
described as three offshoots from Westminster Hall
planted in India. They were ‘ Courts of Record,
exeréiain‘g Civil, Criminal, Admiralty, and Ecclesiasti-
cal jurisdiction,’ and their judges were barristers
taken straight from the English Bar. Although a
series of statutes and charters provided securities for
the application of native law and usage to the cases
of their native suitors, and though some of the
best treatises on Hindoo law which we possess were
written by Supreme Court judges; it would not bhe
incorrect to say that on the eve of the ehactmeﬁt
of the several Indian (,ode,:, the bulk of the j ‘]umspx -
dence administered by the Supreme Courts consisted
of English law, administered yader Engliah ‘pro-
cedure. Lord Macaulay, in the famous essay on
Warren Hastings, has vividly described the‘conster‘-
nation which the most important of these courts




caused in its early days among the natives sub;ect to
its power; and there is no doubt that the ‘establish-
ment of & tribunal on similar prmclples would now-
a,-days be regarded as a measure of the utmost
(injustice and danger Yet there is something to be
said in mitigation of the condemnation which the
Supreme Courts have received everywhere except in

India. The great quantity of English law which had -

worked its way into their jurisprudence is doubtless
to be partially accounted for by the extravagant
estimate universally set by English lawyers upon
their own system, until their complacency was rudely

‘disturbed by Bentham; but at thé same time the

appiu'ently inevitable displacement of mnative law and

usage by English law, when the two sets of rules are

“in contact, is a phenomenon which may be observed
over a great part of India at the present morent.
. The truth is that the written and customary law of

 such a society as the English found in India is not of
a nature to bear the strict criteria applied by I ]]norhsh !
lawyers. The rule is so vague as to seem capable

of almost any interpretation, and the construction
~ which in those days an English lawyer would place
. on it, would almost certainly be coloured by associa-
tions collected from English practice. The strong
statements, too, which have been made concerning
the unpopularity of these courts on their first
establishment must be received with some caution.

ENGI‘QiéIi LAW N INDIA, ey
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Unquestlombly great and goneml dlsm‘myfwas cause(l ”
by their civil procedure, conferring as it did powers
~of compelling the attendance of witnesses, and of
arresting defendants both before and after Judvment
which were quite foreign to the ideas of the country.
There were constant com plmnts too, of the applica-
tion of the English law of { forgery to India. It is
true that, as regards the case which Lord Mmcaulay
has sketched with such dramatic force, Nuncomar
appears to me, upon the records of the proceedings,
to have had quite as fair a trial as any Englishman
of that day indicted for forgery would have had in
England, and to have been treated with even more
consideration by the Court. But the introduction of
the law under which he suffered was felt as a general
grievance, and there are many representations on
the subject in the archives of the Indian Government.
These archives, however, which have been recently
examined, and in part published, seem to me to prove
that the native citizens of Caleutta, so far from com.
plaining of the civil law imported by the Supreme
Court, from Westrainster Hall and of the bulk of the
criminal lay, actua,lly learned to echo the- ‘complacent
encomiums on its perfection which f;hey heard from
English” Judge%. The fact appears to me so well
established that I venture to draw some inferences
from it. One is of a political nature, and need not
be dwelt on here. A nervous fear of altering native

INDIAN OPINION ON ENGLISH LAW.  umon w
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cubtom has, ever smoe the terrible pvents of 1857,
taken possession of Indian administrators; but the
truth is the natives of India are not so wedded to
their usages that they are not ready to surrender
them for any tangible advantage, and in this case
the even justice of these courts was evidently re-
garded as quite making up for the strangeness of
the principles upon which they acted. Another con
clusion is of more direct importance to the jurist.
Complete and consistent in appearance as is the
codified law of India, the law enunciated by Manu
and by the Brahminical commentators on him, it em-
- braces a far smaller portion of the whole law of India
than was once supposed, and penetrates far less deeply
' among the people. What an Oriental is really attached

 tois his local custom, but that was felt to have been

renounced by persons taking refuge at a distance from
~ home, under the shelter of the British fortresses.

The chief interest of these Supreme Courts to the
 student of comparative jurisprudence arises from the
powerful indirect influence exerted by them on the
other courts which I mentioned, and with which
eight years ago they were combined-the Sudder
Courts. Nevertheless, some of the questions which
have incidentally come before the Supreme Courts,
or before the branch of the High Court which con-
tinues their jurisdiction, bave thrown a good deal of
light on the mutual play of Eastern and Western
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“lecral thought in the British TIndian’ Emplre. The

judges who presided over the most important of =

these courts very early recognised the existence of
 testamentary power among the Hindoos. It seems
that, in the province of Lower Bengal, where the
village-system had been greatly broken up, the head
of the household had the power of disposing of his -
patrimony during life. Whether he could dispose of
it at death, and thus execute a disposition in any
way resembling a will, has always been a much
disputed question-—which, however, contemporary
opinion rather inclines towards answering in the
negative. However that may be, the power of.
making a will was soon firmly established among the
Hindoos of Lower Bengal by, or through the influence
of, the English lawyers who first enteved the country.
For a long time these wills, never very frequently
used, Were employed, as the testaments of Roman
citizens can be shown to have been employed, merely
to supplement the arrangements which, without
them, would have been made by the law of intestate
succession.  But the native lawyers who practise in
Caleutta live in an atmosphere strongly charged with
English law, and wills drafted by them or at their
instance, and exactly resembling the will of a great
. English landed propnetor were coming in increasing
numbers before the Courts; up to the time when the
law of testamentary succession was finally simplified
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' ﬁnd: settled by a recent enactment of the Indian

Législfiture; In such wills the testator claimed to

; drmnwe‘ a line of succession entirely for himself,

not only providing for the enjoyment of the property
by his descendants in such order as he pleased, but
even excluding them, if he liked, altogether from the
succession; and, in order to obtain his object, he also
necessarily elaimed to have the benefit of a number
of fictions or artificial notions, which made their way
into En«rhsh law from feudal and even from scho-
lastio sources. The most interesting of these wills
was executed by a Brahmin of high lineage who
made a fortune at the Calcutta Bar, and he aimed

_ at disinheriting or excluding from the main line of
‘suceession a  son who hnd embraced Chrlstmmty
- The validit y and effect of the instrument have yet to

be declared by the Privy Council;! and all I can say

without impropriety is that, in those parts of India
in which the collective holding of property has not

decqyed as much as it has done in Lower Bengal,
the liberty of testation claimed would clearly be
foreign to the indigenous system of the country,
That system is one of common enjoyment by village-
communities, and, inside those communities, by
families. The individual here has almost no power

! They have since been declared, See Ganendro Mo]zun Tagore

v, Rajah Jotendro Molun Tagore and others, Law Reports (Indian
Appeals, 1874), p. 387 ——(Note to Third ridition.)
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of disposing of his property; even if he be chief of
his household, the utmost he can do, ag a rule, is to.
regulate the disposition of his property among his
children within certain very narrow limits. But the
power of free testamentary disp%sition implies the
greatest latitude ever given in the history of the |
world to the volition or caprice of the individual.
Independently, however, of all questions of substance,
nothing could be more remarkable than the form of

the will which T spoke of as having fallen under
the jurisdiction of the tribunal which now represents

the Supreme Court of Caleutta. Side by side by
recitals, apparently intended to conceal the breach
in the line of descent, by affirming that the tes-
tator had, while living, made suitable provision for
the disinherited son, were clauses settling certain |
property in perpetuity on the idols of the family,
and possibly meant to propitiate them for the irregu-
larity in the performance of the sacra which the new
devolution of the inheritance inevitably entailed.
The testator formally stated that he and his brothers
bad failed in business, that all the property they had

 inherited had been lost in the disaster, and that the

fortune of which he was disposing was acquired by
his individual exertions. This was meant to take the

funds with which the will dealt out of the Hindoo

family system and to rebut the presumption that the
onins of a brother belonged to the common stock



of the joint family. But these provisions referring
to Hindoo joint property were followed by others
i ereating joint estates on the English model; and here

the testator employed legal terms only capable of being

thorouﬂhly understood by a person familiar with that

extraordinary technical dialect expressing the inci-
dents of joint-tenancy which the fathers of English
law may be seriously suspected of having borrowed
ﬁom the Divinity Schools of Oxford and Cambridge.

&

. THE SUDDER COURT. e

The other court which has been recently com-"

bined with the court I have been describing, re-
tained to the last its native name of Sudder Court.
It underwent some changes after its first establish-
ment, but it may be ronghly said to date from the

assumption by the English of territorial sovereignty.
- When finally organised, it became the highest court of
appellate jurisdiction from all the courts established
| in the territories dependent on the seat of govern-
‘ment, saving always the Supreme Court, which kad
_exclusive jurisdiction within the Presidency Town,’
or (as it might be called) the English metropolis,

The nature of the local tribunals from which an
appeal lay to the Sudder Court is a study by itself;

and I must content myself with stiting that the.
Indian judicial system at present resembles not ‘the
English but the French system; that a numbbr of

local courts are spread over the country, from each
of which an appeal lies to some higher court, of
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which the decisions are again appealable to the court,

‘whether called Sudder or High Court, which stands
at the apex. The Sudder Courts therefore decided in

the last resort questions arising originally at some point
or other of a vast territory, a territory in some cases

containing a population equal to that of the largest

Buropean States. Except the Indian Settlement

and Revenue Courts, which T began this Lecture

by describing, no tribunal in the world has ever had

to consider a greater variety of law and usage.

What that law and usage was, the Sudder Court
used to ascertain with what some would call most
conscientious accuracy and others the most technical
narrowness. The judges of the Court were not
lawyers, but the most learned civilians in the service
of the East India Company, some of whom have left
names dear to Oriental learning. They were strongly
influeneed by the Supreme Court which sat in their
neighbourhood ; but it is curious to watch the dif |
ferent effect which the methods of English law had
on the two tribunals, At the touch of the Judge of
the Supreme Court, who had been trained in the
English school of special pleading, and had probably
come to the Fast in the maturity of life, the rule of
native law dissolyed and, with or without his inten-
tion, was to a great extent replaced by rules having
their origin in English law-books. Under the hand
of the Judges of the Sudder Couarts, who had lived



. smce thexr bayhood mmong the people of‘izh.e COnntrg,
| the native rules hardened, and contracted a r;gmhty
 which they never had in real native practice. The

"‘”»'{process was partly owing to their: procedure, which o
L they seem to have borrowed from the procedure of the -

 English Court of Chancery, at that timea proverb atonce
~ of complexity and technical strictness. It has been
” said, by an eminent Indian lawyer that, when the J udges

of the Sudder Courts were first set to administer native

 law, they appear to have felt as if they had got into

fairyland, so strange and grotesque were the legal prin-
ciples on which they were called to act. But after
& while thoy became accustored to the new region,
. and began to behave themselves as if all were real
and substantial. As a matter of fact, they acted as
| af they believed in it more than did its native inhabit.
i ants. Among the older records of their proceedings
. may be found injunctions, couched in the technical
- language of English Chancery pleadmcrs which for-
 bid the priests of a partlcuhr temple to injure a rival
““‘fime by painting the face of their idol red instead of
| y‘gl;low, and decrees allowing the complaint of other
"pt‘iestsrha.t they were injured in property and repute
hecause their neighbours rang a bell at a particular
‘moment of their services. Much. Brahminical ritual

,‘ and not a little doctrine became the subject of decision. |

. The Privy Couneil in London was once called upon
to decide m“ gltx-rgate appeal on the claims of Tival
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hierophants to have their palanquin cairied cross-wise
instead of length-wise ; and it is said that on another
occasion the right to drive elephants through the
narrow and crowded streets of one of the most sacred
Indian cities, which was alleged to vest in a certain re-
ligious order as being in possession of a particular idol,
was seriously disputed because the idol was cracked.

There is in truth but little doubt that, until educa-
tion began to cause the natives of India to absorb
Western ideas for themselves, the influence of the
English rather retarded than hastened the mental
development of the race, There are several depart-
ments of thought in which a slow modification of
primitive notions and consequent alteration of prac-
tice may be seen to have becn proceeding before we
entered the country; but the signs of such change are
exceptionally clear in jurisprudence, so far, that is
to say, as Hindoo jurisprudence has been codified.
Hindoo law is theoretically contained in Manu, but
it 1s practically collected from the writings of the
jurists who have commented on him and on one
another. I need scarcely say that the mode of de-
veloping law which consists in the successive com-
ments of jurisconsult upon jurisconsult, has played
a very important part in legal history. The middle
and later Roman law owes to it much more than to
the imperial constitutions ; a great part of the Canon
law has been created by it ; and, though it has been
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i actl vxty of formal leglsla’mreq, it, is- still the prmclpal

avency in extending and modifying the law of con--
mnental countries. - Ih LS Worth o'bservmcr that Htng

on th'e whole a llbemllbmg process. Even 80 obsti-
. nate a subpct-ma‘bter w8 Hindoo law, was vmblyf
changed by it for the. better No doubt the domma.ht, N

»ohJact of each successive Hindoo commentator is 80

: to construe each rule of . civil law  as to make lt
appear that theré fs some sacerdotak reason for it; L

but, subject to tlms controlhno' aim, each of them
* Teaves in the law after he has eXpla,med it, a stronger -

dos& of common sense and a larger element of equitys -

and 1~easonab1eness than he found in 1t as it came
from the hands of his predecessors,”

The methods of interpretation which the Sudder
Courts borrowed from the Supreme Courts and which

. the Supreme Courts imported from Westminster Hall, - :
‘put a stop to any natural growth and _improvement o i

- Hindoo law. *As students of historical Jurisprudence,

- we may be grateful to them for it; but I am clearly
pefsuaded that, except where the Indian Lcmslatur
"+ dire ectly . mterfcred—mmd of late it has interfered .

- rather freely,-—the English dominion of India at first

- placed the natives of the country ‘under a less ad-,
 vanced reglmen of civil law than they would have
had if they had been left to themselves, The pheno-
Imenon seems to me one of conmdexable mterest to the

A
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jurist : Why is Lt that the En olish mode of deve]op
ing law by decided cases tends less to improve and |

liberalise it than the mterpretamon of written Iaw by
successive commentators? Of the fact there seemsr :
no question. Even where the original written law is

historically as near to us as are the French Codes, its.
development by text-writers is on the ‘whole more
rapid than that of English law by decided cases.

 The absence of any distinct check on the commen-
-~ tator and the natural limitations on the precision of

language are among the causes of the liberty he
enjoys; so also is the power which he exercises of
dealing continuqus]yv with a whole branch of law;
a,nd so too z'u'e( the facilities for taking his own course
‘afforded him by inconsictencies between the dicta of
his predecessors-—-xnconmstenmes which are so glaring
in the case of the Hindoo lawy ers, that they were

long ago distributed into separate schools of ]urxdxcal 0 i

doctrine. The reason why a Beneh of Judges, ap-
plying a set of principles and distinctions which are
still to a great extent at large, should be as slow as
inglish experience shows them to be in extension
and innovation, is not at first sight apparent. But
doubtless the secret lies in the control of the English
Bench by professional opinion—-a control exerted all
the more stringently when the questions brought
before the courts are merely insulated fragments of
particular branches of law. English law ig, in fact,
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confided to the’custody of a great covporation, of
~ which the Bar, not the Judges, are far the largest
and most influential part. The majority of the cor-
porators watch over every single change in the body
of principle deposited with them, and rebuke and
practically disallow it, unless -the departure from
precedent is so slight as to be almost imperceptible.
Let us now consider what was the law which,
under the name of native custom, the courts Which
I have been describing undertook to administer, I
shall at present attend exclusively to the system
which, as being the law of the enormous majority of
the population, has a claim to be deémed the common-
law of the country—-Hindoo law. If I were techni-
cally describing the jurisdiction, I should have to - 1
include Mahometan law, and the very interesting
customs of certain races who have stood apart from
' the mam currents of Oriental conquest and civili-
sation, and are mneither Mahometan nor Hindoo.
Mahometan law, theoretically founded on the Koran,
has“ really more interest for the jurist than has.
sometimes been supposed, for it has absorbed a
number of foreign elements, which have been amal-
gamated by a very curious process with the mass of
semi-religious rules ; but the consideration of this
may conyeniently be postponed, as also the discussion
of the outlying bodies of non- Hmdoo usage found in
various parts of the country.
Jb
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The Hindoo law, then, to whick the English in
* India first substantially confined their attention, con»
sisted, first, of the Institutes of Manu, pretending to
a divine inspiration, of which it is not easy to define
the degree and quality, and, next, of the catena of
commentators belonging to the juridical school ad- |
mitted to prev:‘:ﬁl in the province for which each par-
ticular court was established. The Court did not in |
carly times pretend to ascertain the law for itself, but
took the opinion of certain native lawyers officially
attached to the tribunal. But from the first there
were some specially learned Englishmen on the bench
who preferred to go for themselves to the fountains
of law, and the practice of consulting the ‘ Pundits’
was gradually discontinued. These Pundits laboured
long under the suspicion, to a great degree unmerited, | |
of having trafficked with their privileges, and haying ‘
often, from corrupt motives, coined the law which
they uttered as genuine. But the learned work of
Mr. West and Professor Biihler, following on other
enquiries, has gone far to exonerate them, us the
greater part of their more important opinions have
been traced to their source in recognised authorities.
That they were never corrupt it is unfortunately
never safe to affirm of Orientals of their time ; but
their opportunity was probably taken from the
vagueness of the texts which they had to interpret.
There are in fact certain dicta of Hindoo authoritas
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| tive commentators upon. whwh almustt any core
~could be based. e |
1 The codified or written law of the Hmdoos, thcn
_ assumed to include their whole law, consisted of a
| laro*e body of law regula,tmg the relatmm of classes,
‘ bpecmlly in the matter of mtermarrmge- of a great,
body of family law, and a correspondingly extensive
law of succession; and of a vast number of rules
regulating the tenure of property by joint families.
thc effects on proprietary right of the division of
‘those families, and the power of holding property
independently of the family. There was some law
of Contract and some law of Crime; but large
departments of law were scantily represented, or
not at all, and there was in particular a singular
scarcity of rules relating specially to the tenure of
' land, and to the mutual rights of the various classes
engaged in its cultivation, This last peculiarity was

| ~ all the more striking because the real wealth of -the

country is, and always has been, agricultural, and
the religious and social customs of the people, even
as recorded in the codified law, savour strongly of
agriculture as their principal oceupation.

It would seem that doubts as to the relation of
the codified or written law to the totality of native
usage were entertained at’ a very early time, and
collections were made of local rules which applied to
the very points discussed by the Brahminical jurists,

® 2
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and yet disposed of them in a very different manner,
These doubts have steadily gained strength. 1
think I may venture to lay down generally, that the
more exclusively an Anglo-Indian functionary has
been employed in ‘ revenue’ administration, and the
further removed from great cities has been the scene
of his labours, the greater is his hesitation in admit-
ting that the law assumed to begin with Manu is, or
ever has been, of universal application. I have also
some reason to believe that the Judges of the newest
of the High Courts, that established a few years
ago for the provinces of the North-West in which
primitive usage was from the first most carefully
observed and most respected, are of opinion that they
would do great injustice if they strictly and uniformly
administered the formal written law. The conclusion
arrived at by the persons who seem to me of highest
authority 1s, first, that the codified law-—Manu and
his glossators—embraced originally a much smaller
‘body of usage than hiad been imagined, and, neat,
that the customary rules, reduced to writing, have
been very greatly altered by Brahminical expositors,
constantly in spirit,,so{netimes in tenor. Indian law
may be in fact affirmed to consist of a very great
number of local bodies of usage, and of one set of
customs, reduced to writing, pretending to a diviner
authority than the rest, exercising consequently a,
great influence over them, and tending, if not checked,
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to absorb them. Y ou must not understand that these
bodies of custom are fundamentally distinet. They
are all marked by the same general features, but
there are considerable differences of detail ; and the
interest of these differences to the historical jurist is
very great, for it is by their help that he is able

chiefly to connect the customs of India with what

appear to have been some of the oldest customs of
Europe and the West..

As you would etpect the written law, having

been exclusively set forth and explained by Brahmins,
ig principally distinguished from analogous local
usages by additions and omissions for which sacer-
dotal reasons may be assigned. For instance, I have
been assured from many quarters that one sweeping
theory, which dominates the whole codified law, can
barely be traced in the unwritten customs. It sounds
like a jest to say that, according to the principles of

Hindoo law, property is regarded as the means of

paying a man’s funeral expenses, but this is not so
very untrue of the written law, concerning which the
most dignified of the Indian Courts has recently laid
down, after an elaborate examination of all the
authorities, that ‘ the right of inheritance, according
to Hindoo law, is wholly regulated with reference to
the spiritual benefits to be conferred on the deceased
proprietor.” There are also some remarkable dif-
ferences between the written and unwritten law in

Q.
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theu* construection of the rlghts of w1dows. il P hM
‘the oppressive. disabilities of widows found in m@r
dern Hindoo law, and especially the pr’ohlb] tion of |
re-marriage, have no authority from ancient records,

has often been noticed. 'The re-marriage of WIdOW i

i8 not a subject on which unwritten usage can be ex-

pected to throw much light, for the Brahminieal faw
has generally prevailed in respect of personal family =«
relations, but the unwritten law of property, which =

largely differs from the written law, undoubtedly

gives colour to the notion that the e*«:tmordmary~ W

harshness of the Hindoo text-writer to widows is of
sacerdotal origin, A custom, of which there are
many traces in the ancient law of the Aryan races,
~ but which is not by any means confined to them,
gives under various conditions the government ol
the family, and, as a consequence of government

the control of its property, to the wife after the

~ death of her husband, sometimes during the mmoraty “
of her male children, sometimes for her own life

upon failure of direct male descendants, sometimes

even, in this last contingency, absolutely. But the
same feeling, gradnally increasing in streng-th,‘;‘Whiéﬁ
led them in their priestly capacity to preach to the
widow the duty of self-immolation at her hugband’s
funeral-pyre, appears to have made her proprietary
rights more and more distasteful to the Brahminical
text-writers ; and the Hindoo jurists of all schools,
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_‘ﬁthouwh of some more than other 8, have striven
. hard to maintain the principle that the life of the
| widow is propetly a life of self-denial and humilia-
. tion. Partly by calling in the distinction between
- separate and undivided property, and partly by help
of the distinction between movable and immovable
property, they have greatly cut down the widow’s
rights, not only reducing them for the most part
(where they arise) to a life-interest, but abridging this
interest by a variety of restrictions to little more
than a trusteeship. Here again I am assured that
any practice corresponding to this doctrine is very
rarely found in the unwritten usage, under which
‘not only does the WIdOW tend to become a true pro-

. prietress for life, but approa,chcs here and there to

the condition of an absolute owner.

The preservamon, during a number of centuries
_ which it would be vain to calculate, of this great body
of unwritten custorn, differing locally in detail, but
| connected by common general features, is a pheno-
. menon which the jurist must not pass over, Before
1 say s ‘mythmg of the conclusions at which it points,
let me tell you what is known of the agencies by
' which it has been preserved. The question has by
no means been fully investigated, but many of those
best entitled to have an opinion upon it have in-
formed me that one great instrumentality is the
perpetual discussion of custornary law by the people
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the‘mselves We are, perha,ps, too apt to forget t]:mt“ e

in all stages of social development men are compara-

tively intelligent bemgs, who must have some suh-

jects of mental interest. The natives of India, for L

poor and ignorant men, have more than might be
expected of intellectual quickness, and the necessities
of the climate and the simplicity of their habits make
the calls on their time less, and their leisure greater,
than would be supposed by persons acquainted only
with the labourers of colder climates. Those who
know most of them assert that their religious belief
is kept alive not by direct teaching, but by the con-

stant recitation in the vernacular of parts of their

sacred poems, and that the rest of their thought and

.conversation is given to their usages. But this, doubt.

less, is not the whole explanation. 1 have been asked
—and 1 acknowledge the force of the question—how
traditions of immemorial custom could be preserved
by the agricultural labourers of England, even if
they had more leisure than they have? Dut the
answer is that the social constitution of India is of the
extreme ancient, that of England of the extreme
modern type. 1 am aware that the popular im-
pression here is that Indian society is divided, #o to
speak, into a number of horizontal strata, each ve-
presenting a caste. This is an entire mistake, It is
extremely doubtful whether the Brahminical theory
of caste upon caste was cver true except of the two
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highest castes; and it is even likely that more impor-
tance has been attached to it in modern than ever
. was in ancient times. The real India contains one
priestly caste, which in a certain, though a very
limited, sense is the highest of all, and there are,
besides, some princely houses and a certain number
of tribes, village-communities, and guilds, which still
in our day advance a claim, considered by many
good authorities extremely doubtful, to belong to
the second or third of the castes recognised by the
- Brahminical writers. But otherwise, caste is merely
a name for trade or occupation, and the sole tangible
effect of the Brahminical theory is that it creates a
religious sanction for what is really a primitive and
natural distribution of classes. The true view of
India is that, as a whole, it is divided into a vast
number of independent, self-acting, organised social
groups—trading, manufacturing, cultivating. The
English agricultural labourers of whom we spoke,
are a too large, too indeterminate class, of which
the units are too loosely connected, and have too
few interests in common, to have any great power
of retaining tradition. But the smaller organic
groups of Indian society ave very differently situated.
They are constantly dwelling on traditions of a cer-
tain sort, they are so constituted that ene man’s
interests and impressions correct those of another
and some of them have in their council of elders a
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. antecedent theory to sway them, that’ naturally

ﬁmnm “FGRMS‘” OF TRADITIO!

permanent maehmery for declamw tradmenal usag*e,. i
and solving doubtful points. '1mchtmn, i ‘may ob-
serve, has been the subject of so much bmter polenm 0 e
cal controversy that a whole. group of most in-
teresting and important questlons connected with. 11:

have never been apprrm,ched in the proper splmt, o
Under what conditions it is accurate, and in respect

of what class of matters is accurate, are points Wl‘tb

which the historical jurist is intimately concerned.

I do not pretend to sum up the whole of the lessons

which observation of Indmn soeiety teaches on the
subject, but it is a,sa,uredly the belief of men who
were at once conscientious observers and had . ne

orgamsed groups of men are obstinate conservatom s

“ of traditional law, but that the aceuracy . of the
tradition diminishes as the group becomes larger and .

wider. ‘ o
The knowlndge that thls great body of tradmonal
law existed, and that its varieties were just suffi-
mently great for the traditions of one group to throw
lwht on those of another, will hereafter deeply affect
the British administration of India. But I'shall havew :
to point out to you that:there are signs of its being o
somewhat, abused. There has been a tendenc:y to,‘f.‘f
leave out .of: snght the dlstmctlons which render\
dlfferont kinds of tradltwﬁ of very dlfferent value s
the dlstmctmn for example, between a mere tradition

\‘.
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““?"i‘xs' to the rule to be followed in a given case and a
tradition which has caused a rule to be followed ; the
 distinetion, as it has been put, between customs
 which do and customs which do not cotrespond to
practices.  If a tradition is not kept steady Tr)v"
corresponding practice, it may be warped by all
sorts of extraneous influences. The great value now
justly attached in India to traditional law has even
 brought about the absurdity of asking it to solve
some of the most complicated problems of modern

. society, problems produced by the collapse of the i

very social system which is assumed to have in itself
their secret. :

I have been conducted by this discussion to a
_topic on which a few words may not be thrown
away. Not only in connection with the preservation
of customary law, but as a means of clearing the
mind before addressing oneself to a considerable
number of juridical questions, T must ask yon to
believe that the very small place filled by our own
English law in our thoughts and conversation is a
- phenomenon absolutely confined to these islands. A
very simple experiment, a very few questions asked
 after crossing the Channel, will convince you that
Frenchmen, Swiss, and Germans of a very humble
order have a fair practical knowledge of the law
which regulates their everyday life. ~We in Great
Britain and Ireland are altogether singular in our
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fa01f COHV]CthI] that l’wv belongs as much to the

_class of exclusively professional subjects e ithe) |

practice of anatomy. Ours is, in fact, under limita-

tions which it is not necessary now to specify, a
body of traditional cmstomary law; no law is better
known by those who live under it in a certain stage

of social progress, none is known so little by those

i
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who are in another stage. As social activity multi-

. plies the questions requiring judicial solution, the

method of solving them which a system of customary
law is forced to follow is of such a nature as to add

enormously to its bulk. Such a system in the end
beats all but the experts ; and we, accordingly, have
turned our laws over to experts, to attorneys and

 solicitors, to barristers above them, and to Judges in |
the last resort, There is but one remedy for thm‘-— |
the reduction of the law to continuous writing and

its inclusion within aptly-framed general propositions.
The facilitation of this process is the practlcal end of

seientific Jumprudence.
Asg in the Lectures which follow I shall not often

appeal to what are ordinarily recognised ag the foun-
tains of Hindoo law, it was necessary for me to

explain that the materials for the conclusions which
I shall state—unwritten usages, probably older and

purer than the Prahminical written law—are now

having their authority acknowledged even by the

Indian Courts, once the jealous conservators of the .



integrity of the ‘sacerd'otal system. These ma-
terials are partly to be found in that large and
miscellaneous official literature which I described as
having grown out of the labours of the functionaries
‘who adjust the shave of the profits of cultivation
claimed by the British Government as supreme land-
lord; but much which is essential to a clear under-
standing can only be at present. collected from the
oral conversation of experienced observers who have
passed their maturity in administrative office, The
inferences suggested by the written and oral testi:
mony would perhaps have had interest for few except
those who had passed, or intended to pass, a life in
Indian office ; but their unexpected and (if 1 may
speak of the impression on myself) their most start-
ling coincidence with the writers who have recently
applied themselves to the study of early Teutonic
_agricultural customs, gives them a wholly new value
and importance. It would seem that light is pouring
from many quarters at once on some of the darkest
passages in the history of law and of society. To
those who knew how strong a presumption already
existed that individual property came into existence
after a slow process of change, by which it disengaged
itself from collective holdings by families or larger
_ assemblages, the evidence of a primitive village system
in the Teutonic and Scandinavian countries had very
great interest; this interest largely increased when
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LECTURE TIL

THE WESTERN VILLAGE-COMMUNITY,

oy HV‘AVE AFFIRMED the fact to be established as well as

~ any fact of the kind can be, that there existin India
’ several—and it may even be said, many——considerable
 bodies of customary law, sufficiently alike to raise a

strong presumpmon that they either had a common
origin or sprang from a common social necessity, but
sufficiently unlike to show that each of them must

I hawe followed its own course of development. There
;e‘usts a series of writings which pretend to be a
statement of these customs, but this series proves to

include & part only of the whole body of usage ; it
probably embodied from the first only one set of cus-
tomary rules, and its form shows clearly that it must

. have had a separate and very distinct. history of its
own, Few assertions respecting 1apso of time and
‘the past can safely be made of anythmrr Indian ; but

there can be no reasonable doubt that all this cus-
tomary law is of very great antiquity. I need scarcely
point out to you that such facts as these have a
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bearing on more than one hls‘romcal ﬁroblem. i If‘ for
example, T am asked whether it is possible that, When‘ 0
the Roman Empwe had been overrun by the ’\Iorthu'
races, the Roman law could be preserved by mere
oral transmission in countries in which no breviaries
of that law were published by the invading chiefs to

keep it alive, I can only say that observation of
India shows such preservation to be abstractedly pos-
sible; and shows it moreover to be possible in the face
of written records of a legal or legislative character

‘which contain no reference to the unwritten and

orally transmitted rules. But I should at the same
time have to point out that nothing in India tends to
prove that law may be orally handed down from one i

generation to another of men who form an indeter-
minate class, or that it can be preserved by any

agency than that of organised, self-acting, social
groups. I should further have to observe that, unless
there have been habits and practices corresponding to
the traditional rules, those rules may be suspected
of having undergone considerable modification or

depravation.
I pass, however, to matter% which have % closer

interest for the jurist, and which are, therefore, dis-

cussed with more propriety in this department of
study. So long as that remarkable analysis of legal
conceptions effected by Bentham and Awustin is not
very widely known in this country (and I see no signs



THE A” ‘ALYSIS OF A LAW

i  ~0£ 1tsﬁ bemg known on the Contment at all), 11: 18 b

‘ "perhaps premdture to comphan of certam errors, mto.‘ i
 which it is apt to lead us on. points of hmtorlcal juris-
' prildelxce 1l b 'then, 1 employ the Indian lmal pheno-

mena to illustrate these emors I must preface what ‘

Loy have to say with the broad assertion that nobody
| who has not mastered the elementary part of that
: ?ana,lysm can hope to have clear ideas either of law or
lof jurispradence. Some of you may be in a position to
ciill to mind the mode in which these Encrhah jurists
decompose the ‘concept,xon of a law, and the nature
and order of the derivative conceptions which they

| assert to be associated with the general conception.

A law, they say, is a c@mmand of a particular kind.
It is addressed by po]itical,supefiors or govereigns 'to
. political inferiors or ‘Subjects ; it imposes on those
e ‘subjects an obligation or duty and threatens a penalty
»(or sancnon) in the event of disobedience. The" -
i power vested in pzmrtlculu.r members of the community
of drawing down the sanction on neglects or breaches
_of the duty is called a Right. Now, without the most

i ”f"Vlolent forcing of 1unamge, it 18 impossible to apply

these terms, command, sovereign, obligation, sanction,

right, to the customary law under which the Indian

“*jvi‘llagc—communities have lived for centuries, practi-

.cally knowing no other law civilly obligatory. It

would be altogether inapprbpfiate to speak of a poli-

' :tlc al superlor commzmdmﬂ & partlc:ular course of actlon ‘
| ‘ w2 |
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to the villigers. The council of village elders does not
command anything, it merely declares what has
always been. Nor does it generally declare that
which it believes some higher power to have com-
manded; those most entitled to speak on the subject
deny that the natives of India necessarily require
divine or political authority as the basis of their
usages; their antiquity is by itself assumed to be a
sufficient reason for obeying them. Nor, in. the
sense of the analytical jurists, is there right or duty in
an Indian village-community ; a person aggrieved
complains not of an individual wrong but of the dis-

turbance of the order of the entire little society. More

than all, customary law is not enforced by a sanction.
In the almost inconceivable case of disobedience to
the award of the village council, the sole punishment,
or the sole certain punishment, would appear to be
universal disapprobation. And hence, under the
system of Bentham and Austin, the customary law of
India would have to be called morality—an inversion
of language which scarcely requires to be formally'
protested against, |

I shall have hereafter to tell you that in certain of
the Indian communities there are signs of one family
enjoying an hereditary pre-eminence over the others‘,
so that its head approaches in some degree to the
position of chief of a clan, and I shall have to explain
that this inherited authority is sometimes partially ‘
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‘ and sometlmeq excluswely JlldlClal so that the chief be-
‘comes a sort of hereéhtary judge. Of communities thus
circumstanced the juristical analysis to which I have

. been referring is more nearly true. So tgo the codi-

fied Brahminical law could be much more easily

resolved into the legal conceptions determined by

. Bentham and Austin, It assumes that there is a
king to enforce the rules which it sets forth, and pro-
vides a procedure for him and his suhordinates, and’

 penalties for them to inflict ; and moreover it becomes

true law in the juristical semse, through another
peculmnty which distinguishes it. Every offence
against this written law is also a sin; to injure a

. man’s property is for instance to dn:mmsh the power

of his sons to provide properly for expiatory funeral
rites, and such an injury is naturally ‘supposed to
 entail divine punishment on its perpetrator.

~ We may, however, confine our attention to the
. unwritten usages declared from time to time by the
‘council of village elders. The fact which has
greatest interest for the jurist is one which has been
established by the British dominion of India, and
which could mnot probably have been established
without it. "It may be described in this way.
Whenever you introduce any one of the legal concep-
tions determined by the analysis of Bentham and
Austin, you introduce all the others by a process
whlch is apparently inevitable. No better proof
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_could be given that, thouoh it be 1mpt'oper to employ L

these terms sovereign, swb]ect, command, obligation,
right, sanction, of law in certain stages of ‘human
thought, they nevertheless correspond to a stage. to

which law is steadily tendmo" and which it is sule‘ |

| ultimately to reach. . :
Nothing is more certain than that the revolution
of legal ideas which the English have effected in
India was not effected by them mtentmnallv The:
relation of sovereign to subject, for instance, whmh
is essential to the modern juridical conception of law,
was not only not-established by them, but was for
long sedulously evaded. When they first committed
themselves to a course of territorial aggr cmdmement,
_they adopted a number of curious fictions rather
than admit that they stood to the people of I ndia as
political superior to political inferior. Nor had they
the slightest design of altering the customary law of
the country. They have been accused of interfer-
ing with native usages, but when the interference
(which has been on the whole very small) has taken
place, it has either arisen from ignorance of the exist-
ence of custom or has been forced on them, in very
recent times and in the shape of express legislatiéxx,
by mnecessities which I may be led hereafter to
explain,! The English never therefore intended that

1 T have endeavoured to redeem this promise in part by printing |
in an Appendix a Minute recorded in India on the subject of the
over-legislation not infrequently atiributed fo the Buush Govern-

ment,
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o “the 1aws of the counfry should rest on thur com~

“‘ivmands, or that these llst should shift in any Wﬂy ‘
_ their ancient basis of immemorial usage. One change

’only they made, without much idea of its 1mp01tance,
and thmkmcr it probably the very minimum of conces-
siont to the exigencies of civilised government. T hey
 established Courts of Justice in every administrative

 district, © Here I may observe that, though the

' Brahminical written law assumes the existence ot

king and judge, yet at the present moment in some
of the best governed semi-independent natwe States

 there are no institutions corresponding to our Courts
. of Justice. Disputes of a civil nature are adjusted
. by the elders of each village-community, or occasions

. ally, when they relate to land, by the functionaries
charged with the collection of the prince’s revenue.
Such eriminal jurisdiction as is found consists in the
fmterposmmn of the military power to punish breaches.

.  of the peace of more than ordinary gravity. What

. must be called crlmmrxl law is administered through
the arm of the solcher.
In a former Lecture I spoke of the stiffness given

to native custom through the influence of English

law and English lawyers on the highest courts of
appeal. The changes which I am about to describe
arose from the mere establishment of local courts of
lowest jurisdiction ; and while they have effected a
 revolution, it i3 a revolution which in the first
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or

CHANGE IN NATURE

instance was conservative of the rw1d1ty of native
usage, The customs at once altered their character.
They are generally collected from the testimony of
the village elders ; but when these elders are once
called upon to give their evidence, they necessarily
lose their old position. They are no longer a half-
judicial, half-legislative council. That which they
have affirmed to be the custom is henceforward to
be sought from the decisions of the Courts of Justice,

or from official documents which those courts receive
as evidence ; such, for example,as the document which,

under the name of the Record of Rights, I described
to you as a detailed statement of all rights in land
drawn up periodically by the functionaries employed
in settling the claim of the Government to its share
of the rental. Usage, once recorded upon evidence
given, immediately becomes written and fixed law.
Nor is it any longer obeyed as usage. It is hence-
forth obeyed as the law administered by a British
Court, and has thus really become a command of the
sovereign. The next thing is that the vague sanc- .
tions of customary law disappear. The local courts
have of course power to order and guide the execu-
tion of their decrees, and thus we have at once the
sanction or penalty following disobedience of the
command. And, with the command and with the
sanction, come the conceptions of legal right and duty.
I am not speaking of the logical but of the practical
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gonsequence. T ha.d to state what for the moment

is the greatest change which has come over the

‘-people of India and the change which has added most

seriously to the difficulty of governing them, I should ‘

say it was the growth on all sides of the sense of

individual legal right ; of a right not vested in the

total group but in the particular member of it
aggrieved, who has become conscious that he may

 call in the arm of the State to force his neighbours to

obey the ascertained rule. The spread of this sense
of individual right would be an unqualified advantage
if it drew with it a corresponding improvement in
moral judgment. There would be little evil in the
British Government giving to native custom a con-
straining force which it never had in purely native
society, if popular opinion could be brought to approve
of the gradual amelioration of that custom. Unfor-
tunately for us, we have created the sense of legal
right before we have created a proportionate power
of distingnishing good from evil in the law upon
srhich the legal right depends. ‘

You will see then that the English government
of India consciously introduced into India only one
of the conceptions discriminated by the juridical

analysis of a law. This was the sanction or penalty;
in establishing Courts of Justice they of course con-
templated the compulsory execution of decrees. But
in introducing one of the terms of the series you will
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observe” they introduced all the others—the political o

 superior, the command, the legal right and the legal =
~ duty, I have stated that the process is in itself one |
«conservative of native usage, and that the spifit‘wi"ng[‘
. troduced from above into the ;administrati‘m of t‘h‘é-vf,‘_
law by English lawyers was also one which tended =

to stereotype custom. You may therefore perhaps.

recall with some surprise the reason which I assigned
in my first Lecture for making haste to read the H
lessons which India furnishes to the juridical stud“ent,_ L
Indian usage, with other things Indian, was, Ttold
you, passing away. The explanation is that you |
have to allow for an influence, which I have ‘merﬂy L

referred to as yet, in connection with the excepti’o;haﬂ: il
English Courts at Calcutta, Madras, and Bombay.
Over the interior of India it has only begun to make

itself felt of late years, but its force is not yot nearly
_ spent.  This is the influence of English law ; not, Lo

mean, of the spirit which animates English lawyers

and which is eminently conservative, but the conta- L
gion, 5o to speak, of the English system of law,—the

effect which the body of rules constituting it pro-
duces by contact with native usage. Primitive cus-

tomary law has a double péculiarity: it is extremely i

scanty in some departments, it is extremely prodigal
of rules in others ; but the departments in which
rules are ple.htiful are exactly those which lose their
”importance as the moveménts of society become
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| quwker and more various. The body of persons to
. whose memory the customs are committed has pro-
bably always been a quasi-legislative as well as a
. quasi- Judlcml body, and has always added to the
'stogk of usage by tacitly mventmg new rules to apply
to cases which ave really new.  When, however, the

. customary law has once been reduced t0 writing and

recorded by the process swhich I have described, if
dloes not supply express rules or principles in nearly
cufficient number to settle the disputes occasioned by
the increased activity of life and the multiplied wants
“which result from the peace and plenty due to British
rule. The consequence is wholesale and indiscrimi-
‘nate, borrowing from the English law—rthe most
copious system of express rules known to the world.
The Judge reads English law-books ; the young
native lawyers read them, for law is the study into
which the edueated youth of the country are throw-
ing themselves, and for which they may even be said
to digplay something very like genius, You may
- ask what authority have these borrowed rules in
India. Technically, they have none whatever; yet,
though they are taken (and not always correctly
taken) from a las of entirely foreign origin, they are
adopted as if they naturally commended themselves
t0 the reason of mankind ; and all that can be said
of the process is that it is another example of the
influence, often felt in European legal history, which
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express written law invar 1ab1y exerclses on unwmtten 1

customary law When they are found side by su]e Ui |

For myself, I cannot say that I regard this transmu-

tation of law as otherwise than lamentable. It is not | .

| a correction of native usage where it is unwholesome.

- It allows that usage to stand, and confirms it rather
than otherwise ; but it fills up its interstices with
unamaigamated masses of foreign law. And in a
very few years it will destroy its interest for the
historical jurist, by rendering it impossible to deter-
mine what parts of the structure are of native and
what of foreign origin. Nor will the remedial pro-
cess which it is absolutely necessary to apply for the
eredit of the British namerestore the integrity of the
native system. For the cure can only consist in the
enactment of uniform, simple, codified law, formed
for the most part upon the best Earopean models.

It is most desirable that one great branch of native
Indian usage should be thoroughly eyammed before it
 decays, inasmuch as it is through it that we are able
to connect Indian customary law with what appears
to have once been the customary law of the Western
World, = Ispeak of the Indian customs of agricultural
tenure and of collective property in land, / ‘

For many years past there has been sufficient
evidence to warrant the assertion that the oldest dis-
coverable forms of property in land were forms of
collective property, and to justify the conjecture that
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, uepara.te property hdd grown through a series (though
" not always an identical series) of chcmcres out of col-
 lective property or ownership in common., But the
testimony which was furnished by the Western World
had one peculiarity. The forms of collective property
which had survived and were open to actual observas

tion were believed to be found exclusively in countries

peopled by the Sclavonic race. It is true that histo-
rical scholars who had made a special study of the
evidence concei‘ning ancient Teutonic holdings, as, for
‘example, the early English holdings, might have been
able to assert of them that they pointed to the same
conclusions as the Sclavonic forms of village property ;
 but the existing law of property in land, its actual
distribution and the modes of enjoying it, were sup-
posed to have been exclusively determined in Teutonic
_countries by their later history. It was not until

Von Maurer published a series of works, in which his
. conclusions were very gradually developed, that the
close correspondence between the early history of
Teutonic property and the facts of proprietary enjoy-
ment in the Germany of our own day was fully estab-

lished ; and not two years have elapsed since Nasse

_called attention to the plain and abundant vestiges.

of collective Teutonic property which are to be traced
. in England.

I shall not attempt to do more than give you such
a summary of Von Maurer’s conclusions as may suffice
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to connect them with the results of oﬂlcnl obser v'monf
and administrative -enquiry in Indm. You Wﬂl g

a somewhat, fuller oompendmm of them in the papér
contributed by Mz, Merier to the volume recently*;
- published, called ¢ Systems of T,and Tenure in Vamous“_‘
Countries. Mr. Morier is the English Chargé d'Af-
faires at Darmstadt, and he assures me that his acco“unt

of the abundant vestiges of collective property which i

are to be found in the more backward parts of

Germany may easily be verified by the eye. They ‘ ﬂ

are extremely plain in some territorial maps with
which he has been good enough to supply me.
The ancient Teutonic cultivating community, as it

existed in Germany ifself, appears to have been thus
organised. It consisted of a number of families

standing in a proprictary relation to a district divided
into three parts.  These three portions were the Mark
of the Township or Village, the Common Mark or |
waste, and the Arable Mark or cultivated area. ‘lhc
community mhablted the village, held the common i
mark in mixed ownership, and cultivated the arable- i
mark in lots appropriated to the several families.
Each family in the township was governed by ‘itsr
own free head or paterfamilias. The precinet of the
family dwelling house could be entered by nobody
but himself and those under his patria potestus, not
even by officers of the law, for he himself made law
within and enforced law made without. “



but Whlle he’ stood under no relatlons ccntrollable‘

“fby others to the membels of his family, he stood in a

‘;f“r"u. mm TLU’I‘O"'«'IG VILLAGE-GOMMUNI']‘IE% e

 number of very infricate relations to the other heads

"‘of families. = The sphere of usage or customary law

was not the family, but the connection of one family

~ with another and with the aggregate community.

_ Uonfining ourselves to proprietary relations, we
find that his rights or (what is the same thing) the
rights of his family over the Common Mark are con-
trolled or modified by the rights of every other

family, It is a strict ownership in common, both in

' theory and in practice. When cattle grazed on the
 common pasture, or when the householder felled wood
in the common forest, an elected or hereditary officer
watched to see that the common domain was eqmtably

en Joyed
' But the proprietary relation of the householder
which has most interest for us is his relation to the
Arable Mark. It seems always in theory to have been
originally cut out of the common mark, which indeed
' can only be described as the portion of the village
domain not appropriated to cultivation. In this uni-
versally recognised original severance of the arable
mark from the common mark we come very close upon
the beginning of separate or individual property.
The cultivated land of the Teutonic village-community
appears almost invariably to have been divided into
three great fields, A rude rotation of crops was the
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object of this threefold division, and it was mtende&
that each field should lie fallow once in three years.
The fields under tillage were not howe ver culti-

vatcd by labour in common. Kach householder has

his own family lot in each of the three ﬁelds, and

this he tills by his own labour, and that of his sons
and his slaves. But he cannot cultivate as he o
pleases. He must sow the same crop as the rest of

the community, and allow his lot in the uncultivated
field to lie fallow with the others. Nothing he does
must interfere with the richt of other households to

have pasture for sheep and oxen in the fallow and =

among the stubbles of the fields under tillage, The

rules regulating the modes of cultivating the various =
lots scem to have been extremely careful and compli:
cated, and thus we may say without much rashness

that the earliest law of landed property arose at the
same time when the first traces of individual property

beﬂ an to show themselves, and took the form of

usages intended to produce strict unifor mity of culti-

vation in all the lots of ground for the first time

- appropriated. That these rules ghould be intricate

is only what might be expected. The sunphclty |

of the earliest family law is not produced by any
original tendency of mankind, but is merely the

simplicity which goes.always with pure despotism.
Ancient systems of law are in one sense scanty.

. The number of subJects w1th thch they deal is
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: -»‘igsmall and from the modem Jurlst’& point of view, w
. there are great gaps in them. But the number of

; mmute rules which they accumulate between narrow

 limits is very surprising. The most astonishing

v'\.‘examplé of this is to be found in the translation of
~ the Ancient Irish law now in course of publication
: ﬂby the Irish Government. The s {geleton of this law
is meagre enough, but the quantity of detail is vast—
s0 vast that T cannot but believe that much of it is
_attributable to the perverted ingenuity of a class of

. hereditary lawyers.

The evidence appears to me to establish that the

Arable Mark of the Teutonic village-community Was
| occasionally shifted from one part of the general
‘:ﬁriilage domain to another. It seems also to show |
‘that the original distribution of the arable area was
always into exactly equal portions, corresponding to
 the number of free families in the township. Nor
. can it be seriously doubted upon the evidence that
the proprietary equality of the families composing
the group was at first still farther secured by a
periodical redistribution of the several assignments.
The point is one of some importance. - One stage in
the transition from collective to individual property
was reached when the part of the domain under
cultivation was allotted among the Teutonic races to
the several families of the township ; another was
gained when the system of ‘ shifting severalties ’ came

G
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to an end ‘and each famtly was conﬁrmed for a
perpetuity in the enjoyment of its several lots of 1|
land. But there appears to be no country inhabited
by an Aryan race in which traces do not remain of

the ancient periodical redistribution. It has con-
tinued to our own day in the Russian villages.
Among the Hindoo villagers there are widely ex-
tending traditions of the practice; and it was doubt-
less the source of certain usages, to be hereafter
described, which have survived to our day in Enga_ .
land and Germany, ‘ |
I quote from Mr. Morier's paper the followmg ob-

servations. ¢ These two distinet aspects of the early -‘
. Teutonic freeman as a “lord” and & ‘‘ commoner ”
united in the same person——one when within the pale
of his homestead, the other when standing outside
that pale in the economy of the mark-—should not be

lost sight of, In them arve reflected the two salient ‘

characteristics of the Teutonic race, the spirit of
individuality, and its spirit of association ; and asthe
action and reaction of these two laws have deter- L
mined the social and political history of the race, so
they have in an especial manner aﬁ"ebted and deter-
mined its agricultural history.’ ‘

Those of you who are familiar with the works.of
Palgrave, Kemble, and Freeman, are aware that the
most learned writers on the carly English proprietary
~ system give an account of it not at variance in any e
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i mﬁtefialg point ‘with the description of the T eutonic

mark which I have repeated from Von Maurer. The
question, then, which at once presses on us is whether
(an ancient form of property, which has left on
 Germany traces so deep and durable that (again to
. quote Mr, Morier) they may always be followed
_ on ordinary territorial maps, must be believed to have
‘quite died out in England, leaving no sign of itself
‘behind ?  Unquestionably the answer furnished by
the received text-books of English real-property law
is affirmative, They either assume, or irvesistibly
suggest, that the modern law is separated from the
ancient law by some great interruption ; and Nasse,
the object of whose work is to establish the survival
of the Mark in England, allows that German
- enquirers had been generally under the impression
that the history of landed: property in this country
was characterised by an exceptional discontinuity,
There is much in the technical theory of our real-
property law which explains these opinions ; and it
is less wonderful that lawyers should have been led
to them by study of the books, than that no doubt
. of their soundness should have been created by facts
with which practitioners were occasionally well
_acquainted. These facts, establishing the long con-
tinuance of joint cultivation by groups modelled on
the community of the Mark, were strongly pressed
npon the Select Committee of the House of Comamons

¢ 2



which sat to consuier the sub;ect of mclosure‘s m‘ i
1844 by a witness, Mr. Blamire, who was at once o
lawyer and an official unusually familiar “W’lth I‘nfrlmh‘

ENGLISH THE(SRIES”OE LAl\'n-LAW A ‘ix)ﬁci -’m

landed property in its less usual shapes. Yet Mr.
- Blamire appears ( Evidence before Select Committee
of 1844, p. 32, q. 335) to have unreservedly adopted

the popular theory on the subject, which I believe to

be that at some period-—sometimes vaguely associated =

with the feudalisation of Europe, sometimes more
precisely with the Norman Conquest—the entire soil
of England was confiscated ; that the whole of each

- manor became the lord’s demesne ; that the lord

divided certain parts of it among his free retainers,
but kept a part in his own hands to be tilled by his
villeins ; that all which was not required for this
distribution was left as the lord’s waste ; and that all
customs which cannot be traced to feudal principles
grew up insensibly, through the subsequent tolemnce“ ‘
of the feudal chief.  f'
There has been growing attention for some years .
past to a part of the observable phenomena which
prove the unsoundness of the popular impression.

Many have seen that the history of agriculture, of

land-law, and of the relations of classes cannot be
thoroughly constructed until the process has been

thoroughly deciphered by which the common or

waste-land was brought under cultivation either by
the lord of the manor or by the lord of the manor
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e Inclosumq and of Inclosure Acts is now recognised as

of great importance 1o our general history. ‘But.

0 correapondmg study has not, or not of late, been G

bestowed on another set of traces left by the past,

The Amble Mark has survived among us as well as
the Common Mark or waste, and it the more de-
 serves our attention in this place because its intérest
':1% not social or political but purely juridical.

‘The lands which represent the cultivated portlou i
‘ of the domain of the ancient Teutonic village-com-
i ,'ymumtles are found more or less in all parts of Eng].and,
_ but more abundantly in some counties than in others.
They are known by various names. ‘When the soilis

amble, they arve most ugually called ¢ common,’ ¢ com-

‘ monable, or ‘ open ’ fields, or sometimes simiply ¢ inter- ‘
' mixed’ lands. When the lands are in grass, they are
}‘;somemmes known as ‘lot meadows, sometimes as

“Jammas lands,’ though the last expression is ocea-

sionally used of arable goil. The ¢ common fields’ are
“almost invariably divided into three long strips, sepa-
rated by green baulks of turf. The several properties
. consist in subdivisions of these strips, sometimes
éxceeciingly minute ; and there is a great deal of
-evidence that one several share in each of the strips
‘belonged originally to the same ownership, and that.
all the several shares in any one strip were originally
~ equal or nearly equal, though in progress of time a



good many have been accumulated in the same hands,
The agricultural customs which prevail in these
common fields are singularly alike. Each strip bears
two crops of a different kind in turn and then lies
fallow. The better opinion seems to be that the
custom as to the succession of crops would not be
sustained at law; but the right to feed sheep or cattle
on the whole of one strip during the fallow year, or
among the stubbles of the other two strips after the
crops have been got in, or on the green baulks which
divide the three fields, is generally treated as capable
of being legally maintained. This right has in some
cases passed to the lord of the manor, but sometimes
it is vested in the body of persons who are owners of
the several shares in the common fields. The grass
lands bear even more distinet traces of primitive
usage. The several shares in the arable fields, some-
times, but wvery rarely, shift from one owner to
another in each successive year; but this is frequently
the rule with the meadows, which, when they are
themselves in a state of severalty, are often distribu-
ted once a year by casting lots among the persons
entitled to appropriate and enclose them, or else
change from one possessor to another in the order of
the names of persons or tenements on a roll. As a
rule the inclosures are removed after the hay-harvest;
and there are manors in which they are taken down
by the villagers on Lammas Day (that is, Old

THE“ COMMON FIELDS. = tmemunn
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Lammas Day) n a sort of‘ legallsed tumultuary
V“l,\[as‘sexnblyt The group of persons entitled to use the
~ meadows after they have been thrown open is often

_larger than the number of persons eutitled to ens
‘tlj” ‘close them. All the householders in a parish, and
_ not merely the landowners, are found enjoying this
right, The same peculiarity occasionally, but much
~ more rarely, characterises the rights over common
| Ca‘rabl'e fields ; and 1t is a point of some interest, sihce
an epoch in the history of pnmltwe groups occurs
when they cease to become capable of absorbing
. strangers. The English cultivating communities may,
be supposed to have admitted new-comers to a limited
_enjoyment of the meadows, up to a later date than
the period at which the arable land had become the
exclusive property of the older families of the group. 0y
L . The statute 24 Geo. IL c. 23, which altered the
. Lngh<3h Calendar, recites (s. 5) the frequency of
~ these ancient customs and forms of property, and
 provides that the periods for commencing common
enjoyment shall be reckoned by the old account of
time. They have been frequently noticed by agri-
cgiltura,l writers, who have strongly and unanimously
- condemned them. There is but one voice as to the
barbarousness of the agriculture perpetuated in the
common arable fields, and as to the quarrels and
‘heart-burning of which the ¢shifting severalties’ in
the mea,dow land have been the source, But both
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common fields and common meaddw‘; avd. s}tiil Pl‘ell‘f L t,
ful on all sides of us. Speaking for myself person-
ally, I have been greatly surprised at the number of

instances of abnormal proprietary rights, nbcesﬁarlly‘ v
implying the former existence of collective owner-
ship and joint cultivation, which comparatively brief
enquiry has brought to my notice ; nor can I doubt
that a hundred and fifty years ago instances of such
rights could have been produced in vastly greater
numbers, since Private Acts of Parliament for the
inclosure of commonable fields were constantly,
passed in the latter part of the last and the earlier
part of the present century, and since 1836 they
‘have been extensively enclosed, agglomerated, and

exchanged under the Common Iields Inclosure Act
passed in that year, and under the general powers

more recently vested in the Inclosure Commissioners.
The breadth of land which was comparatively recently
in an open, waste, or commonable condition, and
which therefore bore the traces of the ancient Teu-
tonic cultivating system, may be gathered from a
passage in which Nasse sums up the statements made
. in a number of works by a writer, Marshall, whom I
shall presently quote. ‘In almost all parts of the
country, in the Midland and Eastern Counties par-
ticularly, but also in the West—in Wiltshire for ex-
ample—in the South, as in Surrey, in the North, as

N i i bl e
in Yorkshire, there are extensive open and common,
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tields. Out. of 316 pamshes in N orthamptonshlre, 89‘ “

; about 50, 000 acres in Warwickshire ; in Berkshire,

"“‘3:}1alf the county ‘more than half of Wiltshire ; in

il : Huntmgdonshn e, out of a total area of 240,000 acres,
i ,‘;130 000 ‘were commonable meadows, commons, and
. common ﬁelds . (Ueber die Mltte]alterhche Feld-

:wemmmchaft, in Enrrland p-4.) The extent of some
ot ihe fields may be inferred from the fact, stated to

‘r{e m th1s condltmn, more than 100 in Oxfordshire;

i lme on good authority, that the pasturage on the divid-
e baulks of turf, which were not more than three

i ymrds wide, was estimated in one case at ewhby acres.

i  These footprints of the past were quite recently found

close to the capital and to the seats of both Uni-
 verities.  In Cambridgeshire they doubtless corre-
sponded to the isolated patches of dry soil which were
sscattered through the fens, and in the metropolitan

county of Surrey, of which the sandy and barren soil

L produced much the same isolation of tillage as did the |

. morasses of the fen country, they occurred so close to ‘
~ London as to impede the extension of its suburbs,
through the inconvenient customs which they placed
 in the way of building. One of the largest of the
. common fields was found in the immediate neigh-
bourhood of Oxford ; and the grassy baulks which
- anciently sepamated the three fields ave still conspi-
~ «cuous from the branch of the Great Northern Railway
* which leads to Cambridge. | |
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The extract from Marshall's ¢ Elementary and
Practical Treatise on Landed Property’ (London,
1804) which I am about to read to you, is in some
ways very remarkable, Mr. William Marshall was a
writer on agriculture who published largely between
1770 and 1820, and he has left an account of the state
of cultivation in almost every English county. He
had been engaged for many years in ‘studying the im-
provement and directing the management of several
large estates in Kngland, Wales and Scotland,’ and he
had taken a keen interest in what he terms “provin-
cial practices,” The picture of the ancient state of
England which follows, was formed in his mind from
simple observation of the phenomena of custom,
tillage, and territorial arrangement which he saw
before his eyes. You will perceive that he had not
the true key in his possession, and that he figured to
himself the collective form of property as a sort of
common farm, cultivated by the tenantry of a single
landlord. : B
“In this place it is sufficient to premise that a very
few centuries ago, nearly the whole of the lands of
England lay in an open, and more or less in a com-
monable state. Kach parish or township (at least
_in the more central and northern districts), comprised
different descriptions of lands; having been sub-
jected, during successive ages, to specified modes of
occupancy, under ancient and strict regulations,




91
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whlch time had converted to law. These parochial
, ,arran?‘géments, however, varied somewhat in different
' districts 3 but in the more central and greater part
of the kingdom, not widely; and the following state-
‘ment may serve to convey a general idea of the whole
 of what may be termed Common-field Townships,
 throughout England. .
‘ Under this ingenious mode of organisation, each
. pamsh or township was considered.as one common
farm 3 though the tenantry were numerous.
| ‘Round the village, in which the tenants re‘slded
lay a few small inclosures, or grass yards ; for rear-
ing calves, and as baiting and nursery grounds for
other farm stock, This was the common farmstead,
~ or homestall, which was generally placed as near the
 centre of the more culturable lands of the parish or
township as water and shelter would permit. = .
~ *Round the homestall, lay a suit of arable fields ; -
- including the deepest and soundest of the lower
_grounds, situated out of water’s way ; for raising
corn and pulse ; as well as to produce fodder and
litter for cattle and horses in the winter season.
“And, in the lowest situation, as in the water-
formed base of a rivered valley, or in swampy dips,
‘shooting up among the arable lands, lay an extent of
- meadow grounds, or “ings ” ; to afford a supply. of
~ hay, for cows and working stock, in the winter and
. spring months, :
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‘On the outserts of the arable lands, where the
 soil is adapted to the pasturage of cattle; or on the

springy slope of hills, less adapted to culblvatmn, ol"
in the fenny bases of valleys, which were too wet, or

- gravelly water formed lands which were too dry, o

produce an annual supply of hay with sufficient cer-

tainty, one or more stinted pastures, or hams, were
laid out for milking cows, working cattle, or otherj‘
stock which required superior pasturage in summer.

“ While the bleakest, worst-soiled, and most distant,
lands of the township, were left in their native wild
state; for timber and fuel ; and for a common pasture,
or suit of pastures; for the more ordinary stock of -
the township ; whether horses, rearing cattle, sheep,

~or swine ; without any other stint, or restriction, than
what the arable and meadow lands indirectly gave ;

every joint-tenant, or occupier of the townshlp, ‘

having the nominal privilege of keeping as much
live-stock on these common pastures, in summer, as
the appropriated lands he occupied would maintain,
in winter. ' ‘

‘ The appropriated lands of each township were lmd .
out with equal good sense and propriety. - That each .
occupier might have his proportionate share of lands
of different qualities, and lying in different situations,
the arable lands, more particularly, weve divided into
numerous parcels, of sizes, doubtless, a(,corrhnfr to the
size of the given township, and the number and rank

of the occupiers.
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| ‘And that ﬁhc whole m1ght be. SllePCted to the
same plan of management, and be conducted as one
| common farm, the arable lands were moreover divided
. mto compartments, or ¢ fields,” of nearly equal size,
und generally three i in number, to receive, in constant
rotation, the triennial succession of fallow, wheat (or
r;ye)gand‘ spring crops (as barley, oats, beans, and
 peas) : thus adopting and promoting a system of hus-
‘bandry, which, howsoever improper it is become, in
 these more enlightened days, was well adapted to the
"sttaﬁé‘of“ ignorance, and vassalage, of feudal times ;
when each parish or township had its sole proprietor;
 the occupiers being at once his tenants and bis
‘soldiers, or meaner vassals. The lands werein course
liable to be more or less deserted by their occupiers,
and left to the feebleness of the young, the aged, and
the weaker sex. But the whole township being, in
this manner, thrown into one system, the care and
management of the live-stock, at least, would be easier
and better than they would have been, under any
other arrangement. And, at all times, the manager
of the estate was better enabled to detect bad hus-
' bandry, and enforce that which was more profitable
to the tenants and the estate, by baving the whole
‘ hpread under the eye, at once, than he would have
been, had the lands been distributed in detached
inclosed farmlets ; besides avoiding the expense of
‘inclosure. And another advunta ge arose from this
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wiore social arrangement, in barbarous times : the
tenants, by being concentrated in villages, were not
only best situated to defend each other from predatory
attacks ; but were called out, by their lord, with
greater readiness, in cases of emergency.’ (Marshall,
pp. 111-118.) | i
The readers of the ¢ Pirate’ are, I dare say, aware
that Sir Walter Scott had his attention strongly
attracted to the so-called Udal tenures of Orkney and

Shetland. The fact has more juridical interest than

it once had, now that recent writers have succeeded
in completely idenlifying the ancient Scandinavian
and ancient German proprietary usages. In the
 diary which he wrote of his voyage with the Com
missioners of Lighthouses round the coasts of Scot-
land, Scott observes : ¢ I cannot get a distinet account
of the nature of the land.rights, The Udal pro-
prietors have ceased to exist, yet proper feudal
tenures seem ill understood. Districts of ground are
in many instances understood to belong to townships ‘
or communities, possessing what may be arable by
patches and what is moor as a cdmmonty pro indi-
viso. But then individuals of such a township often

take it upon them to grant feus of particular parts of
the property thus possessed pro indiviso. The town
of Lerwick is built upon a part of the commonty of
Sound; the proprietors of the houses having feu-rights

' from different heritors of that township, but why
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‘H'trom one. ra,ther than other .. . . seems altogether
‘uncertam (Lockhart's ¢ Life of Scott,’ iil, p. 145).
That these tenures survived till lately in the northern

islands has been: long known, but there has been a

general impression that the strict and consistent
fendalism of Scotland had effaced the traces of older

Teutonic usage in the Lowlands. Yet a return

recently presented to Parliament suggests that a re-
examination of Scottish agricultural customs might

be usefully undertaken, ¢There are, it is stated,
‘within the bounds of the royalty of the burgh of

Lauder 105 separate portions of land called Bur-
- gess Acres. These vary in extent from one and a
half acre to three and a half acres. To each such
acre there is a separate progress of writs, and these

‘¢ Acres " are the private and absolute property of

individuals. . , . Noone has hitherto been admitted a

burgess of the burgh who has not been an owner of

one of these Burgess Acres. The lands of the burgh
congist of . . , . Lauder Common, extending to about
1,700 acres, which has, from all time of which there is
- any record, been possessed thus. A portion of it has
been set off periodically, say once in five or seven
years, to be broken up and ploughed during that time,
and at the end of that time fixed has heen laid down
in grass, and grazed along with the other lands:
when another portion of the common was, in the same
way, broken up and ploughed, and again laid down in

95
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- grass, The portton of the common s0. bmken up and

ploughed at a time has, of recent years, been about

180 acres in extent, An allotment of ﬂ“s portion of

 the common has been given to the owner of each of

the 105 burgess acres, whether he happened to be @
burgess or mot, one allotment for each acre. The
portion laid off for cultivation is, in the first ‘place;,f
cut into the number of allotments required, and the
share of each person is decided by lot. 'The condi-
tions attached to the taking of hill parts have been,
cornphance with a system of cultivation prescribed by
the town council, and payment of a small assessment,
~generally just sufficient to reimburse the burgh : for
_expenses laid out in making roads, dramcs, &o., to
enhance the value of the land for cultivation. Theae
allotments have been called “ Hill parts,” and thbt
average worth of each is 1Z per annum  The whole
of the remainder of the common has been used f'or‘ i
grazing purposes, and has been occurred as follows : |
Each burgess resident within the bounds of the burgh ]
has grazed on the common two cows, or an equivalent,
and 4 certain number of sheep—at present, and for
some years, fifteen ; and each widow of a burgess,
resident in the burgh, has grazed on the common one
~ cow, or an equivalent, and a certain number of sheep
.—at present, and for many years, twelve’ (¢ Return
of Boroughs or Cities in the United Kingdom, pos-
 gessing Common Land,’ Appendix I, House of o

(fommons, August 10, 187())
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L mzijr be dOL{bted whether a more perféc‘t example
. of the primitive cultivating community is extant in

England or Germany. As compared with the English

instances, its form is extremely archaic. The arable
. mark, cultivated under rules prescribed by the town
council, shifts periodically from one part of the domain
to another, and the assionment of parcels within the
cultivated avea is by lot. It is interesting too to
observe that the right to land for purposes of tillage
s inseparably connected with the ownership of certain

 plots of land within the township. A similar con-

nection between the shares in the common field and
‘ce‘tjtain‘imcient tenements in a village is sometimes
found in England and has been formally established
at law. (See the bitter complaints of Marshall,
¢ Rural Economy of Yorkshire,’ i. 55.) = On the other
hand, a ‘group of persons more loosely defined has the
right to pasture on the part of the common in grass,
and this peculiarity occurs also in England. I am
informed that most of the Scottish burghs have

recently sold their ‘commonties;’ but it is to be

hoped that all traces of the ancient customs of en-
joyment have not been quite obliterated.

Upon the evidence collected by Nasse, supplied
by the works of Marshall, and furnished by the wit-
nesses examined before the Select Committee of 1844,
and upon such as I have myself been able to gather,

_ the vestiges of the Teutonic village-community which
H :
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remained before the mclcmures of the Iast century
and the present may be thus r\ompendmusly deseril Jed |

The arable part of the domain was indicated (1) by

simple intermixed fields, i.e. fields of nearly equal size
mingled together and. belonging to an e_xltl'aor'dinzz;i"y' i
number of owners, so that, according to Mr. Blamit‘e"s‘: i
- statement, in one. pa‘rishr containing 2,831 acres there “
were (in 1844) 2,315 pieces of open land which
included 2,327 acres, giving an average size of one
acre (Evidence, Select Committee, p. 17, q. 185);

(2) by fields of nearly equal size arranged in three

long strips and subject to various customs of tlllage, it
the most universal being the fallow observed byw‘
each of the strips in successive years; (3) by |
‘shifting severalties’ of arable land, Which“ were
not, however, of frequent oceurrence ; (4) by thé ‘
existence of certain rights of pasture over the green
baunlks which prevented their removal. il
The portion of the domain kept in grass w'as '
represented : (1) by shlftmg severalties’ of mea-
dow land, which were very frequent, the modes of
successive allotment being also very various ; (2) by‘
the removal of inclosures after hay-harvest ; (3) by
‘the exercise, on the part of a community generally
larger than the number of persons entitled to e‘ncldsé,,
of a right to pasture sheepand cattle on the mwdow«' |
land during the period when the hay was not matm‘ i
ing for harvest. a
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The mghts known to exist over Commons consti-
tute much too Isu'rre a subJect to be treated of here.
But two relics of the ancient collective cultivation may
be specially mentioned. The wpemsmn of the com-
munal officer who watched over the eqmtable enjoy-
‘ment of the pastures has become the custom of “ stint
of common,’ by which the number of the beasts which
the commoner might turn out on the waste is limited
and regulated There is alsoa good deal of evidence
that some commons, now entirely waste, bear the
tra(,es of ancient tillage. The most probable explanas
tion is that in these cases the whole of the arable
mark had been removed from one part of the domain
to another, and that the traces of cultivation show the
p]ace of common fields anment]y desel ted

w2









ILLAGE-COMNUNITY,

LECTURE 1V,
| THE EASTERN VILLAGE-COMMUNITY.

1 Pi’téPOSE in this Lecture to describe summarily
and remm*k upon the Indian forms of property and
| Tenure corresponding to the ancient modes of holding

and cultwatmg land in Europe which I discussed ab
| .‘:‘some length last week. It does not appear to me. a

0 haz&rdous proposition that the Indian and the ancient

ﬂh,umpefm systems of enjoyment and txlla,ge by men
. grcmped in village-communities are in all essential

‘ wpartwulars identical. There are differences of detail
'betWeen them, and 1 think you will find the discns-
~ sion of these differences and of their apparent causes
not uninterestmw nor barren of’ instruction to the
:smdent of Jumsprudence, .

. No Indian phenomenon has been more carefully‘
mcammed and by men more thoroughly in earnest,
than the Village- Oommumty For many years past
the dlscovery and recognition of its existence-have |
_x‘anked among the greatest achievements of Anglo-

 Indian administration. But the Village-Community -
‘dxd‘ not emerge into clear light very early in the
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history of our conquest and government Althourrh
this peculiar group is referred to in Manu, the English
found little to gnide them to its great importance in
the Brahminical codified law of the Hindoos which
they first examined. Perhaps in the large space
assigned in that law to joint-property and partitions,
they might have found a hint of the truth, if the
great, province in which they were first called upon
to practise administration on a large scale, Lower
Bengal or Bengal Proper, had not happened to be the f
exact part of India in which, from causes not yeb
fully determined, the village system had fallen into .
great decay. The assumption which the English
first made was one which they inherited from their
Mahometan predecessors. It was, that all the soil
belonged in absolute proper‘ty to the sovereign, and
that all private property in land existed by his
sufferance. The Mahometan theory and the corre-
sponding Mahometan practice had put out of sight the ‘
ancient view of the sovereign’s rights, which, though
it assigned to him a far larger share of the produce of
the land than any western ruler has ever claimed, yet
in nowise denied the existence of private property in
land., The English began to act in perfect good faith
on the ideas which they found universally prevailing
among the functionaries whom they had taken over
from the Mahometan semi-independent viceroys de-
throned by their arms. Their earliest experimen’t&s; |
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i any Tland-law would be of their exclusive creation, have
i ;now passed into proverbs of maladroit management.
. The most famous of them was the settlement of

Lower Bengal by Lord Cornwallis. It was an at-

tempt to create a landed-proprietary like that of this
country. The policy of conferring estates in fee
 gimple on the natural aristocracy of certain parts of
India (imd I mean by a ‘natural aristocracy’ an
| aristoeracy formed under purely native conditions of
| society by what amounts to the sternest process of
. natural selection) has had many fervent advocates

among Indian functionaries, and has very lately been
carried out on a considerable scale in the newly-

‘conquered province of Oudh. But the great pro-
prietors established by Lord Cornwallis were un-
_ doubtedly, with few exceptions, the tax-gatherers of
the former Mahometan viceroy. The recoil from what
was soon recognised as a mistake, brought a system
into fashion which had been tried on a small scale
‘ “"at ‘an earlier date, and which was in fact the reverse
- of Lord Cornwallis’s experiment. In the southern
“pro‘vinces‘ of the peninsula, the English Government
began to recognise nothing between itself and the
_immediate cultivators of the soil ; and from them it
took directly its share of the produce. The effect
was to create a peasant-proprietary. This system, of
- which the chief seat was the province of Madras, has, in

LAND SEMLEMENT OF BENGAL, "‘*1‘05,'
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~ my opinion, been somewhat unjustly decried. Now that
it has been modified in some details, and that some
mistakes first committed have been corrected, there
is no more prosperous population in India than that
which has been placed under it ; but undoubtedly it
is not the ancient system of the country. It was not
till English conquest was extending far to the north-
west, and till warlike populations were subjugated
whose tastes and peculiarities it was urgently neces-
sary to study, that the true proprietary unit of India
was discovered. Tt hasever since been most carefully
and continuously observed. There have been many
vehement and even violent disputes about some of
its characteristics ; but these disputes will always, I
think, be found to arise, or at least to derive their
point, from an attempt to make it fit in with some
theory of English origin. There is no substantial
difference of opinion about its great features. I
regret exceedingly that I cannot refer you to any
book in which there is a clear or compendious account
of it. Perhaps the best and most intelligible is that
given by a distinguished Indian functionary, Mr.
George Campbell, in that same volume on ¢ Systems of
Land Tenure ’ to which I referred you for Mr. Morier's
summary of Von Maurer’s conclusions. But the de-
seription is necessarily much too brief for a subject or
such extent, and full information must be obtained from
the extensive literature of Revenue and Settlement
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. which 1 spoke of some time since as having | had, its

 materials collected by quasi-judicial agencies. But
~ the student who attempts to consult it should be

. warned that much of the elementary knowledge

{ i .fwh:lch has to be acquxred before its value and interest
. can be completely understood is only at present to be

‘gathered from the oral statements of experienced
_ Indian fanctionaries. In the account of the Indian
0 "‘(‘:ﬁltivating group which follows you will understand
~ that I confine myself to fundamental points, and
 further that I am attempting to describe a typical form

o to which the village-communities appear to me upon

| the evidence I have seen to approximate, rather than

| & modelto which all existing groups called by the

! ‘name can be exa,cﬂv fitted.
If very general language were employed, the

0 | descrlptlon of the Teutonic or Scandinavian vxllagc-

o Lommumtles might actually serve as a description of
 the same institution in India. There is the arable
© mark, divided into separate lots but cultivated

‘accordmo to minute customary rules binding on all.

v ;‘,Wherexfer the climate admits of the finer grass crops,

. ‘thu'e are the reserved meadows, lying generally on
‘the verge of the arable mark. There is the waste or
| 'common land,, out of which the arable mark has been
. cut, ‘éh‘joyed as pasture by all the community pro
< andiviso. There is the village, consisting of habita-

tmns each ruled by a despotic pater-familias. And



‘there is constantly a council of government to deter-
mine disputes as to custom. But there are some
~characteristics of the institution of which no traces,
or very faint traces, remain in Europe, though they
probably once existed, and there are some differences

between the Eurcpean and Indian examples, Iden- ‘
tity in the main being assumed, a good deal of

instruction may be obtained from these distinctions

of detail.

First as to the arable mark, or cultivated portion of
the village domain. Here you will naturally expect
the resemblances to be general rather than specific.
The official publications on Indian Settlement law
contain evidence that in some parts of the country
the division into three common fields is to be found ;
but I do not attach any importance to the fact, which
is probably quite accidental. The conditions of
agriculture in a tropical country are so widely
different from those which can at any period be
supposed to have determined cultivation in Northern
and Central Europe ag to forbid us to look for any
resemblances in India, at once widely extended and
exact, to the Teutonic three-field system. -Indeed,
as the great agerit of production in a tropical country
is water, very great dissimilarities in modes of
cultivation are produced’ within India itself by
relative proximity to runming streams and relative
exposure to the periodical rain-fall. The true

o THE CULTIVATED LAND.,  meer tv.
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“"“almI()gy between the existing Indian and the a,nment

 European systems of tillage must be sought in the
. minute but multifarious rules governing the pro-
_ ceedings of the cultivators; rules which in both

_ cases have the same object—to reconcile a common
 plan and order of cultivation on the part of the
 whole brotherhood with the holding of distinet lots
in the arable land by separate families. The
. common life of the group or cOmrﬁunity has been so

. far broken up as to admit of private property
in cultivated land, but not so far as to allow
- departure from a joint system of cultivating that
land. There have been functionaries serving the
 British Government of India who have had the
‘ oppoftuni;ty of actually observing the mode in which
 rules of this kind grow up, Wherever the great
~canals of irrigation which it has constructed pass
through provinces in which the system of village- |

| communities survives in any completeness, the
 Government does not undertake-—or perhaps I should

. rather say it has not hitherto undertaken—the
detailed distribution of water to the peasants inha-
biting the village. It bargains with them to take a
certain _quanfity of water in return for a certain
s ‘addltlon to the revenue assessed upou them, and
leaves them, when the water has once been conducted
‘to the arable mark, to divide it between themselves
a8 they please. A number of minute rules for




regulating each man’s share of the water and mode @f .
using it are then imposed on the village, by the
council of elders, by the elective or hereditary func-
tionary who sometimes takes its place, or by ‘thle“
person who represents the community in its con-
tracts with Government for payment of land-rent.
1 have been told, however, by some of those who
have observed the formation of these rules, that
they do not purport to emanate from the personal
authority of their author or authors ; nor do they

e | WATER nums B

assume to be dictated by a sense of equity ; there is

always, I am assured, a sort of fiction, under which

some customs as to the distribution of water are
- supposed to have existed from all antiquity, although

_in fact no artificial supply had been even so much as
thought of. It is further stated that, though it is
extremely common among English functionaries to
speak of the distribution of water as regulated by the
agreement of the villagers, yet no such idea really

enters the mind of the community or of its represen-

tatives as that there can be or ought to be an express

or implied contract among the cultivators respecting
their several shares.- And it is added that, rather
than have a contract or agreement, it would appear
to them a much more natural and rea&onable arrange,
ment that the distribution should be determined by

casting lots. Authority, Custom, or Chance are in
fact the great sources of law in primitive communi-
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hea ag We know them, not (L,onbract N ot that in thcf

\ ‘\,‘,‘mmds of men Who are at this, stage of thought the G |

) M:*acknowledged sources of law arc clearly diserimi-

;1“‘rmted There are many customary duties of which

ﬁ‘,’rhe most plausible account that can be given is that
o ‘fthey were at the outset obligations of kinship,
. sanctioned by patriarchal authority ; yet childish
|  stories attributing their origin to mere accident are

o often current among the Indian villagers, or they are

said to be observed in obedience to the order of some
o ,‘c‘:omparatlvely modern king. I have already said
~ that the power of the sovereign to create custom is
 very generally recognised in India; and it might

. ﬂ'ieven be said that such ideas of the obhgatory force

.of agreement as exist are nowadays greatly mixed

o up with the notion of obedience to government. It

‘ 1&'4 often stated that an agreement written on the

_ stamped paper of the State acquires in the native
| view a quality which is quite independent of the

leﬁal operation of the stamip; and there is reason to
‘beheve that the practice, which prevails through

uwwhole provinges, of never performing an agreement
- till performance has been decreed by a Court, is to a

. "»'(,ry great extent accounted for by an impression
that contracts are not completely binding till the

‘ State has directed them to be executed.

| Amomr the non- Aryan peasantry who form a con-
o m&em’nle proportxon of the population in the still
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thinly peopled territory called the Central Provinces,
the former highroad of Mahratta brigandage, there
are examples of the occasional removal of the entire
arable mark from one part of the village domain to
another, and of the periodical redistribution of lots
within the cultivated ares. But I have not obtained
information of any systematic removal, and still less
of any periodical re-partition of the cultivated lands,
when the cultivators are of Aryan origin. = But ex-
perienced Indian officials have told me that though

the practice of redistribution may be extinet, the =

tradition of such a practice often remains, and the
disuse of it is sometimes complained of as a grievance,
If English influence has had anything to do with
arresting customs of re-partition, which are, no doubt,
quite alien to English administrative ideas, it is a
fresh example of destructive influence, unwillingly
‘and unconsciously exercised. For the separate, un-
changeable, and irremovable family lot in the culti-
vated area, if it be a step forwards in the history of
property, is also the point at which the Indian village-
community is breaking to pieces. The probability,
however, is that the causes have had their eperation
much hastened by the English, but have not heen
created by them. The sense of personal right grow-
ing everywhere into greater strength, and the ambi-
tion which points to wider spheres of action than can -
be found within the Communit 7, are both destructive
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otthe authority of its iriferlml rules. Even more
 fatal is the increasing feeling of the sacredness of

personal obligation arising out of contract. The par-

' tition of inheritances and execution for debt levied
 on land are destroying the communities—this is the
formula heard nowadays everywhere in India. The
 brotherhood of the larger group may still cohere, but -
‘the brethren of some one family are always wishing
to Liave their shares separately; and creditors who
. would have feared to intrude on the village domain

hmv‘ break the net of custom by stepping without

J ceremony into the lot of a defaulting debtor. vl

, I now pass to the village itself, the cluster of home-
L steads inhabited by the members of the community.

. The deseription given by Maurer of the Teutonic Mark

of the Township, as his researches have shown it to
“him, might here again pass for an account, 8o far as
it goes, of an Indian village. The separate households,
_ each despotically governed by its family chief, and
never trespassed upon by the footstep of any person
 of different blood, are all to be found there in practice
filthougb the theory of the absolute rights of heads of
families has never, from the nature of the case, been
acknowledged by the British Government. But the
. Indian villages have one characteristic which could
~ only have been gathered from observation of a living
‘ society. . The German writers have been struck with
that complete immunity of the Teutonic homestead

1



el

< SECRECY OF PAMILY LIFE. | meoroave

from all external interference, which in this country

fonnd a later . expression in the long-descended |
common-place that an Englishfman’s house s ‘his. | |

castle. But a characteristic which in India goes

along with this immunity, and to a great extent

explains it, is the extraordinary secrecy of family

life ; n secrecy maintained, I am told, in very humble

households and under difficulties which at first sight
would seem insurmountable. There can be no ques-

tion that, if the isolation of households in ancient o

societies was always accompanied by this secrecy of
their interior life, much which is not quite intelli-
gible in early legal history would be explained. It
is mot, for example, easy to understand the tardiness
with which, in Roman society, the relations of Pater-

familias and Filius-familias became the subjeet of
moral judgment, determining the interference of the ’
Praetor, or again taking the form of public opinion,
and so ultimately issuing in legislation.  But this
would be much more comprehengible if the secrets

of family life were nearly as carefully guarded as
they are at this moment, even in those parts of
India where the peculiar Mahometan jealousy, which
has sometimes been erroneously thought a uni-
versal Eastern feeling, has mever yet penctrated.

So, again, it is only a conjectural explanation of the ‘
scantiness of ancient systems of law as they appear
in the moruments in which an attempt was made
to set them formally forth, that the lawgiver
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“.,.“‘1nerely attempted to ﬁll 80 to speak the inter-

 stices between the families, of which the aggregn-
 tion formed the society. To the extent to which
exis-tin‘v“‘l'ndian society is a type of a primitive society,

 there is no doubt that any attempt of the public Jaw.
. giver to intrude on the domain reserved to the legls-

. lative and judicial power of the pater-familias causes

the extremest scandal and disgust.  Of all branches
~ of law, criminal law is that which one would suppose
‘to excite least resentment by trespassing on the. for-
~ bidden limits.  Yet, while many ignorant statements
are constantly made about the rash disturbance of
~ native Indian ideas by British law and administration,
there is really reason to believe that a grievance most
~ genuinely felt is the impartiality of that admirable
Penal Code which was not, the least achievement of
- Lord Macaulay’s genius, and which is undoubtedly
 destined to serve some day as a model for the crimi-
nal law of England. T have had described to me a
 collection of street-songs, sung in the streets of the
city which is commonly supposed to be most impa-
tient of British rule by persons who never so much
as dreamed of having their words repeated to an Eng-
lishman. = They were not altogether friendly to the
foreign rulers of the country, but it may be broadly
 1aid down that they complained of nothing which
' might naturally have been expected to be the theme
of complaint. = And, without exception, they declared

) gl
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that life in Tndia had become mtolerable since the o 0
‘English criminal laws had begun to treat women and

children as if they were men. ; ‘ i
I read to you from Mr. Morier’s compendmm of.' |
Von Maurer's results, a passage pointedly contrast- i
ing the independence of the Teutonic freeman in
his homestead and its appurtenances with his com-
plete subjection to customary rule when he cultlvatedz ‘
the arable mark, or pastured his sheep and cattle in

the common mark, I trast there is no presumption

in my saying that insome of the most learned writers
on the Mark, there seems to me too great a tendency
to speak of the relations of the free chiefs of Teutonic
households to one another as determined by what, for
want of a more appropriate term, must be called spon- |
taneous legislation. It is no doubt very difficult, in
observing an Indian village- -community, to get rid of

the impression that the council of elders, which is the

only Indian counterpart of the collective assembly of
Teutonic villagers, occasionally legislates; and, if
very strict language be employed, legislation is the
only term properly expressing the invention of cus-
tomary rules to meet cases which are really mew. Yet,
if I may trust the statements of several eminent
Indian authorities, it is always the fact or the fiction
that this council merely declares customary law. And |
indeed, while it is quite true of India that the head
of the family is supposed to be chief of the household,
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“'the‘ families within the village or township would
 seem to be bound together through their representa-
. tive heads by just as intricate a body of customary
rules as they are in respect of those parts of the
wvillage domain which answer to the Teutonic common
. mark and arable mark. The truth is, that nothing

can be more complex than the customs of an Indian

village, though in a sense they are only binding on

chiefs of families. The examination of these customs,
which have for their object to secure a self-acting or-

ganisation not only for the community as a whole, but
for the various trades and callings which fractions of
(it pursue, does not fall within the scope of the present

Lectures, but it is a subject full of interest. I observe

that recent writers are dissatisfied with the historical
theory which attributes the municipal institutions

of medieval Europe to an exclusively Roman origin,
and that they are seeking to take imto account the
usages inherited from the conquerors of the Empire.

From this point of view, the customary rules

securing the interdependence and mutual responsi-

bility of the members of an Indian village-commu-
nity, or of the various subordinate groups which it
may be shown to include, and the modes of speech
in use among them, which are said to fluctuate
between language implying an hereditary brotherhood
and language implying a voluntary association, appear
to beworthy of careful examination. Thereis reason
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to believe that some European cities were ommnnlly‘ i .
nothing more than the townshlp-mark of 4 Hen.

tonic  village- commumty which has subsequently
“grown to greatness. It is quite certain that this was
the origin of the large majority of the towns which

you see marked on the map of India. The village, in o

becoming more populous from some cause or other,
has got separated from its cultivated or common do-

main; or the domain has been gwallowed up in igior L0

a number of different villages have been founded close
together on what was perhaps at one time unproht-

able waste land, but which has become exceptionally |

valuable throuﬂ‘h advantages of gituation. This last :
was the origin of the great Anglo- Indian city of Cal-

cutta, which is really a collection of villages of very =

modern foundation.  Here, however, it may be
proper that I should state that the very greatest
Indian cities had a beommno of another kind.
Doubtless most of the Indian towns grew out of vil-
lages, or were originally clusters of villages, but the
most famous of all grew out of camps. The Mogul-
Emperors and the Kings of the more powerful Hindoo
dynasties differed from all known sovereigns of the
Western World, not only in the singular mdeﬁmtene%
of the boundaries of their dominions and in the per-
petual belligerency which was its consequence, but in
" the vast onerousness of their claims on the industry
of their subjects. From the people of a courhy of
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which the wealth was almost, exclusively agricultural,
they took so large a share of the produce as to leave
nothing hpmctica‘lly to the cultivating groups except
the bare means of tillage and subsistence. = Nearly all
the movable capital of the empire or kingdom was
at once swept, away to its temporary centre, which
became the exclusive seat of skilled manufacture and
decorative art. Every man who claimed to belong to
- the higher class of artificers took his loom or his
tools and followed in the train of the King. This
diversion of the forms of industry which depend on
movable wealth to the seat of the court had its first
‘result in the splendour of Oriental capitals. But at
the same time it made it easier to change their site,
regarded as they continued to be in the light of the
- encampment of the sovereign for the time being.
Great: deserted cities; often in close proximity to one
another, are among the most striking and at first
sight the most inexplicable of Indian spectacles.
Indian cities were not, however, always destroyed by
the caprice of the monarch who deserted them to
found another capital. BSome peculiar manufacture
had sometimes so firmly established itself as . to
survive the desertion, and these manufacturing towns
sometimes threw out colonies.  Capitals, ex-capitals
retaining some special art or manufacture, the colo-
nies of such capitals or ex-capitals, villages grown
tc exceptional greatness, and a certain number of

@ i



towns which have Bprung up round the temples
built on sites of extraordinary sacredness, Would go
far to complete the list of Indian cities. i
The Waste or common land of the Village- Com~'
munity has still to be considered. One point of
difference between the view taken of it in the Fast
and that which seems at all times to have been taken
in BEurope, deserves to be specially moted. The
members of the Teutonic community appear to have

THE VILLAGE WASTH, = menw.

valued the village waste chiefly as pasture for their

cattle, and possibly may have found it so proﬁ’nable“ "
for this purpose as to have deliberately refraiied from

increasing that cultivated portion of it which had been

turned into the arable mark. These rights of pasture

vested in the commoners are those, T nred scarcely =
tell you, which have descended but little modified to
our own day in our own country; and it is only the
modern improvements in the methods of agriculture
which have disturbed the balance between pasture
and tillage, and have thus tended to multiply Inclo-
sure Acts. But the vast bulk of the natives of India
are a grain and not a flesh-eating pebple. Cattle are
mostly regarded by them as auxiliary to tillage. The
view therefore generally taken (as I am told) of the
common-land by the community isthat it is that part
of the village-domain which is temporarily unculti-
vated, but which will some time or other be cultivated
and mergein the arable mark. Doubtless it is valued



 for pasture, but it is more especially valued as poten-
tially capable of tillage. The effect is to produce in
 the community a much stronger sense of property in

common-land than at all reflects the vaguer feeling

«of right which, in England at all events, characterises

the commoners. In the later days of the East India
Company, when all its acts and omissions were very
bitterly criticised, and amid the general re-opening
of Indian questions after the military insurrection of
1857, much stress was laid on the great amount of
waste land which official returns showed to exist in
India, and it was more than hinted that better

- government would bring these wastes under cultiva-

tion, possibly under cotton cultivation, and even plant
them with English colonists. The answer of expe-
rienced Indian functionaries was that there was no

waste land at all in India. If you except certain
‘terrltorles which stand to India Proper much as the
“tracts of land at the base of the Rocky Mountains
stand to the United States—as, for example, the
Indo-Chinese province of Assam—the reply is sub-
stantially correct. The so-called waste lands are part
of the domain of the various communities which the

villagers, theoretically, are only waiting opportunity
to bring under cultivation. Yet this controversy
elicited an admission which is of some historical
interest. It did appear that, though the native Indian
Government had for the most part left the village-

Cewenw. | num INDIAN WASTRS, 00 s
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Lommumtles entwely to themselves on oondxtmm of "
their paying the revenue assessed upon them., they‘ (0

nevertheless sometimes claimed (t;hough ina vague

‘and oceasional way) some exceptional authority over
the wastes; and, acting on this precedent, the Bmtmh,“ !
Government, at the various settlements of Land |
'Revenue, has not seldom interfered to reduce excesswe
wastes and to re-apportion uncultivated land among
the various communities of a district. In connection
with this claim and exercise of right you will eall to
mind the power vested in the early English Kings .
to make grants of waste to individuals in severalty,
first with and afterwards without the consent of the
Witan ; and we shall see that the much more exten#f i

sive rights acquired by the lord over the waste than

over any other portion of the village-domain, consti-
tute a point of capital importance in the process kno‘Wri‘ 1
as the feudalisation of Europe. '
India hag mothing answering to the assembly of
adult males which is so remarkable a feature of the
ancient Teutonic groups, except the Council of Village
Elders. It is not universally found. Villages fre-
quently occur in which the affairs of the community
are managed, its customs interpreted, and the disputes

of its members decided by a single Headman, whose

office is sometimes admittedly hereditary but is some-
times described as elective ; the choice being gpnemlly,‘ i
howevw, in the last case confined in practme to the
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rs of one partmular fannly, Wlth a strong prem_ I
ce for the eldest male of the kindred, if he be not
“Hy dlsqu&llﬁed But I have good authority for
 sayin that, in those parts of India in which the
wllwe.-commumty is most pert"ect and in which

. there are the clearest signs of an original pro-

0 :'prlet‘xry equality between all the families compesing
e group, the authority exercised elsewhere by the
~ Headman is Jodged with the Village Council. It

is always viewed as a repreasentatwe body, and not.
‘a8 a body possessing inherent authority, and, what-

_ever be its real number, it always bears a name

| ‘whwh recalls its ancient constitution of Five persons.
1 shall have hereafter to explain that, though there
_ are strong general resemblances between the Indian
village-communities wherever they are found in any-
thing like completeness, they prove on close inspec-
tion to be not simple but composite bodies, including
o number of classes with very various rights and
 claims.  One singular proof of this variety of in-
‘terests, and at the same time of the e%sentlally re-
presentative character of the village council, is con-

. sﬁjantly furnished, I am told, by a peculiar difficulty

| ‘of the Anglo-Indian functionary when engaged in
¢ settling ’ a province in which the native condition of

' society has been but little broken up. The village
_ couneil, if too numerous, is sure to be unmanageable;

| bub there is great pressure from all sections of the

o
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community to be réprésented in it, and it is practically
hard to keep its numbers down.  The. evidence of the
cultivators as to custom does not point, I am told, to
any uniform mode of representation; but ther
appears to be a general admission that the members of
the council should be elderly men. No example
of village or of district government recalling the
Teutonic assembly of free adult males has been
brought to my notice.  While I do not affect to give
any complete explanation of this, it may be proper to
remember that, though no country was so perpetually
scourged with war as India before the establishment
of the Pax Britannica, the people of India were never
a military people. Nothing is told of them resem-
bling that arming of an entire society which was the
earliest, as it is the latest, phase of Teutonic history.
No rule can be laid down of so vast a population
without exceptions. The Mahratta brigands when
they first rose against the Mahometans were a Hindoo
Hill-tribe armed to a man; and before the province
of Oudh was annexed, extreme oppression had given
an universally military character to o n atumlly peaceful
population. But, for the most part, the Indian village-
communities have always submitted without resist-
ance to oppression by monarchs surrounded by mer-
cenary armies. The causes, therefore, which in
primitive societies give imporfance to young men in
the village assembly were wanting. The soldiers of
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L the commumty had gone abmad for mercenary servme,

 and civil wisdom. . o

‘ : ‘Th‘ere is yet. another feature of thu Indmn culti-
| “,\vatmg groups which connects them with primitive
“:Western communities of the same kind. 1 have
several tlmes spoken of them as organised and self-
_gactmg They, in fact, include a nearly complete
 establishment of occupations and trades for enabling
. them to continue their collective life without assist-

~ance from any person or body external to them.

f Be‘sldes the Headman or Council exercising quasi-
| ]uchcml quasx»lemslatwe,power, they contain a village
< police, now‘recogmscd and paid in certain provinces
by the Dritish Government, They inelude several
nfarmllcs of hereditary traders; the Blfu,ksmjth the
Harne&s-maker, the Shoemaker. The Brahmin is
 also found for the performance of ceremonies, and
;‘:‘feven the Dancing-Girl for attendance at festivities.
| There 1s invariably a Village-Accountant, an impor-
tant personage among an unlettered population— so
. important, indeed, and so conspicuous that, according
to reports current in India, the ecarliest English
functionaries engaged in settlements of land were

 occasionally led by their assumption that there must

be a single proprietor somewhere, to mistake the

Accountant for the owner of the village, and torecord

‘ hlm as such in the official register. But the person

nd nothmg was reqmred of the council but experience

i
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pm(,msmcr any one of these heredltary employmeﬁts

is really a servant of the community as well as one
its component members.  He is sometimes p.ud by‘

i

allowance in grain, more generally by the allotrﬂent;r%*“‘f ]
 to his family ofa piece of cultivated land in hereditary .

possession, Whatever else he may demand for the
wares he produces, is limited by a custornary stan- ol
dard of price, very rarely departed from, Tt is the
assignment of a definite lot in the cultivated area to
particular trades, which allows us to suspect that the
early Teutonic groups were similarly self-sufficing.
There are several English parishes in which certain .
pieces of land in the common field have from tlme"j
immemorial been known by the name of a partiéular i

trade; and there is often a popular belief th'it“
nobody, not following the trade, can legally be owner

of the lot associated with it. And it is possible that

we here have a key to the plentifulness and persist-

ence of certain names of trades as surnames among
us. : ‘ a e
It is a remarkable fact that certain callings, ex-
tremely respectable and lucrative, do not appear in
India to constitute those who follow them mem-
bers of the village-community. = Eminent officials
have assured me that, so far as their experience ex-
tends, the Grain-dealer is never a hereditary trader
incorporated with the village group, nor is he a
member of the municipality in towns which have
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‘ ““ut Qf one or more v1llages. The ‘rr.,tdeﬁs thus“
ining outs:.de the organic group are those
“ h brmg‘ their goods from distant markets;
. and ol shall try to show | the mwmmance of this fact

e hereafm,

‘ Phere are in Centra.l and bouthern Inclm cer mm
gvxllages to which a class of persons is hereditar ily at-
tached in such a manner as to show most unnnstak&

i | ab]y* thfxt they form no part of the natural and organic

~ aggregate to which the bulk of the villagers belong.
These persons are looked upon as essentially impure;
o they never enter the village, or only enter reserved
| portlons of it; and their touch is avoided as con-
 taminating. Tt is difficult to read or listen to the
accounts given of them without having the mind
carrled to those singular races or classes which, in
'@ertam European countries, were supposed almost to

e p‘t“zr"rb‘wn day to transmit from father to son the taint

of a ‘mysterious uncleanness.  Yet these Indian
‘outsxderq, as they have been called (by Sir H. B.
 Frere in ¢ The Church and the Age, 'p. 857), toavoid
usmg the word ‘outcast, which has a different
- meaning, bear extremely plain marks of their origin,
 Though they are not included in the village, they
_are an appendage solidly connected with it; they
~ have definite village duties, one of which is the
f fsettlernent of boundaries, on which their authomtx is
allowed to be conclusive. They evidently represent




b populatmn of ahen blood WhOS(“ lands
been OC("Upled by the LOlOIllStS or. mva,dms_f or

in Indm w111 be on hls cruard wramst certmn ex-
travagances of the moﬁern theory of Race,*and wx‘;“
be slow to believe that identity of language and
identity of religion necessarily imply identity of aths
nical origin. The wonderful differences of external W
aspect which are readily percelved between natives
of Indian provinees speqkmw the same language, and

the great deviation from what is regarded as ﬂle i
Aryan type of form and feature observable among e
populations whose speech is a near derivative irom il
Sanserit, have their most reasonable explana’c“iul an
the power of absorption which the vxlld,ge group
~may from many indications be inferred to bave
possessed i m the earlier stages of development By
the faculty of taking in strangers from Wlthout i
one which it loses in: time, and ‘there werq alwa,yB‘ e
 probably some taterials too obstinately and ”“btm-"”‘

‘ ‘bwely foreign to be completely absorbed der

‘ lwcs appmmtly fall
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 LECTURE V.
THT PROCESS OF FEUDALISATION.

"WE Student of legal antiquities who i) oned o
inced himself that the soil of the greatest part of
L “"n'one was formerly owned and tilled by proprietary
;‘groups of subs’ranmally the same character and com-~
[]msntxon as those which are still found in the only
" p&rts of Asia which are open to sustained and care-
ful observation, has his interest immediately drawn
y t6 whatﬁ, in truth, is the great problem of legal history. ‘
Thls is the question of the process by which the pri-
;‘nutwe mode of enjoyment was converted into the
j-ﬂm‘amm\ system, out of which 1mmed1ate1y grew the
Jand-law prevs ailing in all Western Continental Europe
‘before the first French Rm*oluhon, and from which
s demomtrably descended our own existing real- ‘
,Property law. For this newer system no name has
| come into general use except Feudalism, a word which
. has the defect of calling attention to one set only of
0 "1ts characteristic incidents. We canuot reasonably
_L‘doubt that one partial explfmatmn of its origin is, so
far as it goes, correct. It arose from or was greqtly
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influenced by the Benefices, grants of Roman provm

cial land by the chieftains of the tribes which overran
the Roman Empire ; such grants being conferred on

their associates upon certain conditions, of which the

commonest was military service. Thereis also toler-
ably universal agreement that somewhere in Roman

law (though where, all are not agreed) are to be
found the rules which determined the nature of these

beneficiary holdings. This may be called the theory

of the official origin of feudalism, the enjoyment of
land being coupled with the discharge of certain de-
finite duties ; and there are some who complete the
theory by asserting that among the Teutonic races,
at all events, there was an ineradicable tendency in
all offices to become hereditary, and that thus the .
Benefices, which at first were held for life, became at.
last descendible from father to son. o
There is no question, as I said, that t]us account‘
is more than-probable, and that the Benefices either
began or hastened the changes which led ultimately
to feudalism, Yet I think that nobody whose mind
has dwelt on the explanation, has brought himself to
regard it as complete. It does not tell us hew the
Benefices came to have so extraordinary a historical
fortune. It does not account for the early, if partial,
feudalisation of countries like Germany and England, ‘
where the cultivated soil was in the hands of free and
fully organised communities, and was not, like the
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‘ I'md of Italy or Gaul, at the dlsposa] of a conquering
‘I\IDW“"*\VhCI‘b the royal or national grants which re-
"sembled the Benefices were probably made out of
waste land—and where the influence of Roman law
was feebly felt or not at all,

The feudalisation of any one country in Europe
must be conceived as a process including a long series
- of political, administrative, and judicial changes ; and

 there is some difficulty in confining our discussion of
it to changes in the condition of property which be-
long more properly to this department of study. But
I think we may limit our consideration of the subject
by looking at it in this way. If we begin with'
modern English real-property law, and, by the help
of its records and of the statutes affecting it, trace its
history backwards, we come upon a period at which
the soil of England was occupied and tilled by separ-
“ate proprietary societies. Each of these societies is,
~or bears the marks of having been, a compact and
ox’cramcally complete assemblage of men, occupying a
definite area of land. Thus far it resembles the old
«cultivating communities, but it differs from them in
being held toget] er by a variety of subordinate rela-
tions to a feudal chief, single or corporate, the Lord.
Iwill call the new group the Manorial group, and
though my words must not be taken as strictly
«correct, I will say that a group of tenants, autocra-
tically organised and governed, has succeeded a
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group of hpu%hbldsvof “Which théj org*dilisaﬁ&ﬁ_ and

oovernment were democratic, The new group, as
known to our law, is often in a state of dissolution,

but, where it is perfect, it consists of a number of .

persons holding land of the Lord by free tenures,
and of a namber of persons holding land of the Lord
by tenures capable of being shown to have been, in
their origin, servile—the authority of the Lord being
exercised over both classes, although in different ways,
through the agency of a peculiar tribunal, the Court

Bl Tl 1A iy thie Bras desiiption o (1

tenants are technically known as the Tenemental
lands ; those held by the second class constitute the
Lord’s Domain. Both kinds of land are essential to
the completeness of the Manorial group. If there
are not Tenemental lands to supply a certain mini-

mum number of free tenants to attend the Court)

Baron, and, according to the legal theory, to sit with
the lord as its judges, the Court Baron can no longer:
in strictness be held ; if it be continued under such
circumstances, as it often was in practice, it can only
be upheld as a Customary Manorial Court, sitting for
the assessment and receipt of customary dues from
the tenants of the Domain. On the other hand, if’
there be no Domain, or if it be parted with, the
authority of the Lord over the free tenants is no longer:
* Manorial ; it becomes & Seighory in gross, or mere:

Lordship.
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blnce wuch of the pubhc waste hmd of our country

G

s known to have passed by national or royal grant to

mdxwduals or corporations, who, in all probability,
bmught it extensively under cultivation from the
fivst by servile labour, it cannot be supposed that
each of the new Manorial groups takes the place of a
Village group which at some time or other consisted
of free allodial proprietors. Still, we may accept
the belief of the best authoritics that over a great

pamrt of England there has been a true succession of o

one group to the other. Comparing, then, the two,

let us ask what are the specific changes which have

taken place ? The first, and far the most important
~of all, is that, in England a¢ everywhere in Western
~ Europe, the waste or common-land of the community
- has become the lord’s waste. It is still ancillary to .
the Tenemental lands ; the free tenants of the lord,

 whom we may provisionally take to represent the
freemen of the village-community, retain all their
 ascertained rights of pasture and gathering firewood,

and in some cases similar rights have been acquired
by other classes ; but, subject to all ascertained rights,

the waste belongs, actually or potentially, to the lord’s
~ domain. . The lord’s ‘right of approvement,’ affirmed
by the Statute of Merton, and extended and confirmed
by subsequent statutes, permits him to enclose and
appropriate so much of the waste as is not wanted to

satisfy other existing rights ; nor can it be doubted

U



‘that he laraely exercises thm ucrht, reclmmm p‘ai"‘t‘i

of the waste for himself by his personal depeudants‘”f:.i
and adding it to whatever share may have belonged o

bo ind feom the fivst in the cultivated land of

the community, and colonising other port;wm afiin |
with settlements of his villeins who are on their .
sway to become copyholders. The legal theory sy
altogether departed from the primitive view ; the waste

is now the lord’s waste ; the commoners are for the
 most part assumed to have acquired their rights by
sufferance of the lord, and there is a visible tendency
in courts and text-writers to speak of the lord’s rights,
not only as superior to those of the commoners, but .
as being in faet of greater antiquity. ‘

‘When we pass from the waste to the grass lands
which were intermediate between the common land
and the cultivated area, we find many varieties in
the degree of authority acquired by the lord. The
customs of manors differ greatly on the point. ‘Some-
times, the lord encloses for his own benefit from
Candlemas to Midsummer or Lammas, and the
common right belongs during the rest of the year to.
a class of burgesses, or to the householders of a
village, or to the persons inhabiting certain ancient
tenements. ~ Sometimes, the lord only 1‘egulates the
inclosure, and determines the time ofiset! ing up and
removing the fences. Sometimes, other persons en-
close, and the lord has the 0‘1“'158 when the sevem}‘
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i en‘]oyment comes to an end. Sometlmcs his right
 of pasture extends to the baulks of turf which sepa-
| mte_ the common arable fields ; and probably there is
. no manorial right which in later times has been more
. bitterly resented than this, since it is practically fatal
to the cultivation of green crops in the arable
goil.
~ Leaving the meadows and‘vturning to the lands
- under regular tillage, we cannot doubt that the free
~ holders of the Tenemental lands correspond in the
main to the free heads of households composing the
old village-community. The assumption has often
been made, and it appears to be borne out by the
facts which can be established as to the common
. fields still open or comparatively lately enclosed.
The tenure of a certain number of these fields is free-
hold ; they are parcelled out, or may be shown to have
been in the last century parcelled out, among many
different owners ; they are nearly always distributed
into three strips, and some of them are even at this
hour cultivated according to methods of tillage which
_are stamped by their very rudeness as coming down
 from a remote antiquity. They appear to be the
lands of a class which has never ceased to be free,
“and they are divided and cultivated exactly as the
arable mark of a Teutonic township can be inferred,
by a large induction, to have been divided and tilled.
But, on the other hand, many large tracts of inter-
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mmed land ave still, or were nll thelr‘reeent enfmn— i

chisement, copyhold of partxcular manors, and some
of them are held by the intermediate tenure, known

as customary freehold, which is contined by the logal ||
theory to lands which once formed part of the King's
Domain. I have not been able to ascer tain the pro- i :
portion of common lands held by these base tenures |
to freehold lands of the same kind, but there is no h
doubt that much commonable or intermixed land“‘.m

found, which is not freehold. Since the descent of i
copyhold and customary fr(,ehold tenures from the <

~ holdings of servile classes appears to be well esta-
blished, the frequent occurrence of intermixed lands o

of this nature seems to bear out the inference sug-

‘gested by Sir H. Ellis’s enumeration of the conditions

of men referred to in Domesday Book, that, during
the long process of feudalisation, some of the ﬁee‘
villagers sank to the status, almost certainly not a

nuniform status, which was implied in villenage. (“S&e Wi
also Mr. Freeman'sremark, ¢ Hist. Norm. Cong.’ 1. 97.)

But evidence, supphed from quarters so wide apart as.
British India and the English settlements in North,

America, leads me to think that, at a time when a i

system of customary tillage widely prevailed, assem-
blages of people planted on waste land would be hkely
to copy the system literally ; and I conjecture that
parts of the great iwastes undoubtedly reclaimed
by the exercise of the 1‘1g‘ht afterwards called. the” ‘
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i ““]ord’s rlght of approvement were settle\d by sery 1Ie |
1 cc)lomes modelled on the ancient Teutonic town-
qhxp e W
~ The bond Whlch kept the Manorial group togethe
was ev1dently the Manorial Court, presided over by
thg lord or his representative.  Under the name of
Manorial Court three courts are usually included,
which l‘erréx] theory keeps apart, the Court Leet, the
Court Baron, and the Customary Court of the Manor.
1 think there cannot be reasonable doubt of the le-
 gitimate descent of all three from the assembly of the -
i ownshxp. Besides the wide criminal and civil juris-
diction which belonged to them, and which, though it
_ has been partly abolished, has chiefly lost its impor-
tance through insensible decay, they long continued
in the exercise of administrative or regulative powers
. which are scarcely distinguishable from legislation.
Other vestiges of powers exerted by the collective
body of free owners at a time when the conceptions of
legislative and judicial authority had mot yet been
separated, remained in the functions of the Leet J tlrj)f" |
in tha right asserted for the free tenants of sitting as
J udwes in the Court Baron; and in the election of
various petty officers. It is true that, as regards one
of these Courts, the legal theory of its character is to "
a certain extent inconsistent with the pedigree I have
claimed for it. The lawyers have always contended
_ that the Court Leet only existed through the King's
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grant, ewpress or 1mp11ed and in pursuimce ()f' the

same doctrine they have laid down that, whereas thae ‘v
lord might himself sit in the Court Baron, he must L

have a person of competent legal learning to repre-

~ sent him in the Court Leet. But this only proves

_that the Court Leet, which was en‘rrusted With the; ‘
examination of the F rankpledge had more pubhc
_ importance than the other Manorial Courta, and was o

therefore more distinctly brought under the assUmMp-
tion which had been gradually forming itself, that

royal authority is the fountain of all justice. Even
in the last extremity of decline, the Manorial Courts ‘
have not wholly ceased to be regarded as the tie

which connects the common interests of a deﬁmte !

group of persons engaged in the cultivation of the
soil, Marshall (‘ Rural Economy of Yorkshire,’ i. a7 N
mentions the remarkable fact that these Courts were ‘
sometimes kept up at the beginning of the celnfury' ‘

by the voluntary consent of the newhbourhood i

certain districts where, from the disappearance of the

‘servile tenures which had enabled the (/ustom'u'y .

Courts to be continued, the right to hold them had
been forfeited.  The manorial group still sufficiently
cohered for it to be felt that some common authority
~ was required to regulate such matters as the repair of
minor roads, the cleansing of rivulets, the ascertain-
ment of the sufficiency of ring-fences, the assessment
of the damages of impounded cattle, the removal of

nuisances, and the stocking of commons, U
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011 the whole, the comparison of the Vlllage group
Wlth the English group which I have called Manorial
rather than Feudal, suggests the following general

. ‘observatlons. Wherever that collective ownership of

 land which was a universal phenomenon in primitive
SOCIPtIeS has dissolved, or gone far to dissolve, into
‘m‘dwydual property, the individual rights thus formed
have been but slightly affected by the process of feu-
daligation.  If there are reasons for thinking that
 some free village societies fell during the process into
the predial condition of villenage—whatever that
condition may really have implied —a compensating
‘prouess began at some unknown date, under which
the base tenant made a steady approach to the level
of the freeholder, Even rights which savoured of the
collective stage of property were maintained compara-
‘ tlvely intact, provided that they were ascertained 3

such as rights of pasture on the waste and rights of
several ot of common enjoyment (as the case might
be) in the grass land. The encroachmeuts of the lord
were in proportion to the want of certainty in the
rights of the community. Into the gruss land he
intruded more than into the arable land; into the
- waste much more than into either. The conclusion
suggested to my mind is that, in succeeding to the
legislative power of the old community, he was
enabled to appropriate to himself such of its rights as
were not immediately valuable, and which, in the
event of their becoming valuable, required legislative




142 . ROMAN AND FFUDAL LAW
"ad;ustment to sett19 the mode of BHJO) mg
Let me add that the general truth of my desc‘mptmn::s: i

of the character of the change which somehow

: )ok i

place, is perhaps rendered zmtecedenﬂy more probablef“; “\;h_‘]: !

by the comparison of a mature, but non-feudal, body

of jurisprudence, like the Roman law, with any deeply

feudalised legal system. You will remember the
 class of enjoyable objects which the Roman law_yers
call res nullius, res publici usts, res omnium or univer-
sorum ; these it reserves to the entire community, or

confers on the first taker. But, under feudalised law,
3 i 3!

nearly all these objects which are capable of several

enjoyment belong to the lord of the manor, or to the N

king. Even Prize of War, the most sm‘mﬁcanh of the'
class, belongs theoretically to the sovereign in the

first instance. By a very singular anomaly, which

has had important practical results,. Game is not
strictly private property under English law ; but the
doctrine on the subject is traceable to the Ltter‘ )
influence of the Roman law. i S
There must be a considerable element of OOHJQC
ture in any account which may ‘be given of a series
of changes which took place for the n’ﬁ)sst part in
remote antiquity, and which probably were far from -
uniform either in character or in rate of advance. Tt
happens, however, that the vestiges of the earlier
~stages of the process of feudalisation are more dis-
cernible in Germany than elsewliere, both in docu-
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e \ary‘racords and on \ the face of the 1and owmd
part no doubt to the comparatively feeble action

erated or obscured so much in our own country.

\ whole school of Wmters, among whom Von Maurer

"~‘~hasz the ﬁrst place, has employed itself in restoring
f -,aﬂd mterpretmtr these traces of the Past. How did
) e:the Manor rise out of the Mark ?—this is their way
! ;Vof stating the problem. What were the causes of

. mdlgenous growth which, independently of grants of

o ‘coloms‘”

_”‘_]and by royal or national authority, were leading to
ey Buyemmty or superiority of ome cultivating com-
M’-‘;mumty over another or of one family over the rest
o the families composing the village-community ?
‘ "The; great cause in the view of these writers was the
f‘_“f‘emeedmg quarrelsomeness of these little societies,
. and the consequent frequency of intertribal war,
 One community conquers another, and the spoil of war
s generally the common mark or waste of the worsted
: cammumty Either the conquerors appropriate and
 part of the waste so taken, or they take the |
o Whole domain and restore it to be held in depmdence
on the victor-society. The change from one of these
_ systems to another occurred, you will remember, in
Roman history, and constitutes an epoch in the deve-
i ;lopmelflt‘of the Roman Law of Property. The effect
of the ﬁ‘rsb system on the Teutonic communities was
inequality of property; since the common land

' that supenor and central authority which has =
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appropriated and occupied does not seem to ha.ve b& '
equally divided, but a certain preference was mve o
the members of the successful community. who had
most effectually contributed to the vmtory. ‘ Undw;.‘
the second system, when its land was restored il
the conquered society, the superiority over if shich g
remained to the victor, bore the strongest analogy to

a suzerainty or lordship. Such a suzerainty was not,
however, exclusively created by sucecess in war.
Sometimes a community possessed of common land e
exceptionally extensive or exceptionally fertile would L
send colonies of families to parts of it. Each of these
new communities would receive a new arable ‘mark_,
but such of the land as remained unappropriated =
would still be the common land of all the townships. |
At the head of  this sort of confederacy there would,
however, be the original mother-community from”:”‘ ‘
which the colonists proceeded, and there seems no
doubt that in such a state of things she claimed a supe-
riority or suzerainty over all the younger townshxps.

But, even if we had the fullest evidence of the
growth of suzerainties in this inchoate shape, we
should still have advanced a very little way in trac-
ing the transmutation of the village system into the
manorial system, if it were not for another phenome- '
non to which Landau has more particularly jcalled ‘
attention, The Teutonic communities, though theu"

organigation (if modern language must be emphoyed)" -
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tach th m to ‘Enrrhsh rule, t'ue admmlstmtor whe

laboumd to call out the hidden wealth of thelr country, i

«‘;thé‘ missionary ‘who toiled for their converswn, the
T ""“phﬂmlthroplsts who founded the education which
. culminates in this University or who, like & pre-
écessor of mine, sought to carry instruction into the
. recesses of Native families.—none of these ever doubted

| that the foremost obstacles to success were intel-
Ie@tual errors, and that no instruments blunter than
| ‘fhose of the intellect could thrust them aside. A
‘ "i,vreat English writer who well represents part of the
_ spirit of the English Universities, but that part which
' G Q\ha@ most aﬁimty for Oriental habits of thought, wrote
| the Other day of the intellect as an all-dissolving, all-
. corroding power, before which everything good and
, greaﬁ and beautiful was gradually melting and sinking
L ‘aWay The cure for this distortion of view isin India,
' where every one of us would rather describe the in- e
i l'_tell t‘as all-creating and all- -renewing, the only known
“ 1memt of all moral and of all rellmous and of all
‘materml improvement. But still if mt_ellectual culti-
vation is to fill the measure ofits advantages to India,
| there is no doubt it should be const.mtly progressive.
i myself attach very little weight to the cavil at
Native education which one sometimes hears in this
countrywthat it does nothmg but fosters personal
conceit and mental scepticism. I suspect the intelli-

‘ genﬂ@, and stlll oftener the motives of these cnvillers.

| i i i ‘
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- But st111 it is qmte true that concext smd sceptmmm;

are the products of an arrested development of knoww
ledge. It is far from impossible that acute mmdﬁ‘» such
as those of the educated Bengalis may come to ‘the

“point of thinking that every thing is known, and that o
all that is known is vanity. 1t is principally became?ﬁ i
a scientific method of enquiry tends to correct what
would be a desolating mistake that I have dwelt on

| this subject so long. That truth is real emd certam,‘ i
but that truth at the same time is mhmte, is Lht,‘;

double conviction to which enquiry conducted on
seientific principles Jeads. There can be no manner

. of question that the progress of knowledge leads to the i

 yery frame of mind to. which some have thought W

fatal —mnot only to certainty, but to revemnce.f}rf

Whatever be your point of view, you will agree

| with me that to aim at any consummation short of

this could be but a poor result of educa,tmn by t}us L

| University.



”d appearq to0 have been generally assented t().":_‘
ow 113 has been Sdld——-—-‘a,nd 1; is ﬂm only stricture

. péitvt upon physwa.l seience is too much in har-‘
; “W“xt that materla,l hrwd and ummwmatwe Lo

3 i ts apphca.non ’to Lurope and England Butf“i“
‘oni,ra%tmg England and India, in comparing the =
d the Westg we must somemmea bring our{ L
. The fact is,

1t Whlch may be neceasary iy fhe West, is out of

st

_,f,place here‘; for th1s s a sociefy in which, for

‘Jelwered before the Senate in March 1866, :
: . ~g i .
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centuries upon centuries, the imagination has run riot,

and much of the intellectual weakness and moral evil i
which afflict it to this moment, may be traced to =
imagination having so long usurped the place of

reason. What the Native mind requires, is stricter
criteria of truth ; and I look for the happiest moral

and intellectual results from an increased devotion to.

those sciences by which no tests of truth are accepted,
except the most rigid. i
The only other event which I have to announce
—if T can dignify it with the name of an event—is.
the advance through another stage of the prepara-
tions of our University building. The plans for the
building have received full official sanction, and
nothing now will probably delay the construction,
except those impediments to rapid work which are
common to all undertakings in India, whether they -
be public or private, I greatly regret the delay, and
have from year to year stated in this place that I
regretted it. But I think it just to'say, that it may
be explained by a naturally, and indeed, necessarily,
_ imperfect appreciation of the rank which our claim
to a building was entitled to hold among the many
heavy demands for public works which press upon
the Government of India. I donot suppose that any-
body ever doubted that the existence of a Universify
without a local habitation was an anomaly, or that
we were entitled to a Hall for meetings like this.
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But, unless the thnw Wwas seen, it was quite im-

T \«posmble to understand what are the difficulties under

! ‘Whmh for want of that buﬂdmg, the University
o H]abours in discharging the very simplest functions
 for which it exists. For myself, T confess that, until

il 'Vf‘] was recently present at the Examinations, I could

i :not have conceived the extmoxdmary meanness of the

“mrmoements provided for holding them-—and I know
“ “'they were the only arrangernents which could possibly
~ have been made. But what was more startling
than the mere insufficiency of the accommodatlon———
‘more striking than the fact that we had this year
to hold our Examinations in the unfinished shell of
"the Post Office, and the fact that, if next year we
| cannot have the unfinished shell of the High Court,
‘we shall be driven to tents on the glams——wvhat was
far more impressive than this, was the amazing
contrast betwen the accommodation and the extras
ordinary importance which these Examinations have

. acquired. The thing must be seen to be believed, I !

~ do not know which was more astonishing, more
 striking, the multitude of the students, who, if not
now, will soon have to be counted not by the
hundred but by the thousand ; or the keenness and
eafrerness which they displayed. For my part, I do
~ not think anyt}nno of the kind has been seen by any
Luropean University since the Middle Ages; and I
doubt whether there is anything founded by, or
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connected wmb tht, Brmsh Governmenb in Indm«““;
which excites so much practu,al interest in Native

households of the better class, from Calcu’cta to-V
Lahore, as the Examinations of this Umversmy

These are facts, and facts which are 1nsufﬂ~ o

ciently appreciated in this country, and scarcely .
‘at all at home. The truth is that we, the British
_ Government in India, the English in India, haveforonce

ina way founded an institution full of vitality; and by

this University and by the other Universities, by the “

Colleges subordinate to them,and by the Department of
Education, we arecreating rapidly amultitudinous class,

which in the future will be of the most serious impor- =

tance for good or for evil. And so far as this University

isconcerned, the success is not the less striking, because
it is not exactly the success which was expected. It

is perfectly clear, from the language which Lord Can-

ning once employed in this place, in the early days of
this University, that the msmtutlon which he expected |
to come into being, was one which resembled  the
English Universities more than the University of
Caleutta is likely to do for some time to come. Lord
Canning’s most emphatic words occurred in a passage,
in which he said that he hoped the time was near
when the nobility and upper classes of India would
think that their children had not had the dues of their
‘rank, unless they passed through the course of the
Umversﬁy Now there is no dcubt that that view
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‘V*‘Sd a mlsmke. i The founders of the Umvermty:f
e cutta thought to create an aristocratic in-
;ﬁsmtutxon, and, in splte of themselves, they have

created a popu]wr institution. The fact is so; and
e must accept it as a fact, whatever we may  think
Wl But now, after the facf now that we are
i ,‘WI‘S‘Q by experience, it.is. not dlfﬁcul,‘to see that
| “““}m;fdl“y_aljything else could have occurred. It seems
; ‘fﬁd;ﬁle’ ﬁﬁterl;f‘ idle to expect that, in a virgin field,
‘—«-m o eountry new to all real knowledge—in a.“
i ‘country in which learning, such as it was, being the
close monopoly of a hereditary order, was in exactly
the same position as if it did not exist, or existed at
 the. other end of the world—it seems to me idle to
~ expect that the love of learning would begin with the i
. wealthy and the powerful. To suppose this, is to
: ‘suppose that those who “have Do acute spur to ex-

. ertion would voluntarlly encounter that which in its
i ﬂ'*ﬁrst be(nnmntrs is the most distasteful of all exercises.

- Before you can diffuse edueation, you must create the
sense of the value of it; and it is only when the
beauty of the results is seen, when their positive and

W ‘materml importance is seen, and they get to be mingled

vath all the graces of life, that those who can do
without knowledge begin to covet and respect it.
~ There is nothmg more cortain, than that the English
i Unwermtles in their origin were extremely popular
mgmtutmns, . Even if we could not infer the fact
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from the crowds which flocked to them, it would 1}(‘}”“:;,,

pérfeeﬂy plain from the pictures of University life oy

preserved in the poetry of Chaucer, that the early
students of Oxford and Cambridge were children of
the people. And the object of those students was

exactly that which is sometimes imputed to our o

students, as if a censure was intended. It was
simply to get on in life; either to enter the
Church which was then the only free field in
Europe, or, a little later, to get into one of the
clerkly professions that were rising up. But 4t
was the example of the educated classes, the visible

effects of education on manners and on material -
‘prosperity and ite growing importance in politics
which first attracted the mnobility. Their first step
was not to educate themselves. The first sign of
interest which they showed was in the munificent en-
dowments which they began to pour in upon learned

institutions; and theirnextstepwas probably toengage
Jearned men for the education of their children. But
it was very slowly, and after much temporary reaction,
that that state of things was at last reached, to Whiéh :
_ Lord Canning pointed, and under which it is un-
doubtedly true that the English nobility do put their
children through the Universities, .unless‘ they have
chosen a profession inconsistent with Academical
training. But nothing could be more erroneous than
to suppose, that even now Oxford and Cambridge are
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j pu“rely amtocratw institutions, Theu' endowments
~ are so munificent, and their teaching now-a-days so
‘excellent, that members]mp in them is profitable, and
 therefore popular ; and although noblemen do n
unestwna,bly compete there on equal terms with
‘others, the condition of such competition is the exist-
_ence of a class prompted by necessity or ambition to
keep the prestige of learning before the eye. Lord
Canning  himself, no doubt, belonged to a class
eminently chaxactenstlc of the English Universities.
' He was a nobleman who worked hard at Oxford,
when he might have been idle. But the brilliant and
illustrious statesman who was Lord Canning’s father
 belonged to a class even more characteristic of them,

a class which, by the lustre it receives from learning
and again reflects back on it, stimulates men of Lord
Canuing’s order, men some of whose names are not
unknown to India-—Lord Ellenborough, Lord Dal-
housie, and Lord Elgin—to follow its laborious
example,

I have admitted that we undoubtedly are creat-
ing a class of serious importance to the future of
India, and of course the peculiarities and charac-
teristics of that class are objects of fair criticism,
One of the criticisms on this University, not uncom-
monly hem'd that it has failed to conciliate the Native
nobility, seems to me to be founded on a false estimate
~of past history, and therefore a false calculation of
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probabilities for the future There are other ob,je‘ -
tions. Some of them I do nob purpose to notice,
 because they are sunply vulgar. W hen, for example,
it is said that the Native gradu'ttes of this and other

Indian Universities are conceited, I Wonder Whethm* it

it is considered how young they are, compared with .

_ English graduates, how wide ig the difference s
their education makes between them and their fellow

countrymen, and therefore whether some such result

might not to some extent be looked for in any chma,te L

or latitude.  Certainly, the imputation which is some-
times made, that education saps the morality ¢ of the
Natives, would be serious if it were true. But nos!
to speak of its being pamdoxwa.l on the face of it, it
is against all the evidence that I (or any body else) o
have been able to collect. At all events, in one
department of State, with which I have reason to be
acquainted, it is almost a maxim governing promomon i
that the better educated is a candidate for Judlcml‘ .
employment, the less likely is he to be tainted with
that corrnption which was once the dlsgraoe of thep
Indian Courts. e
But the objection which is commonest, and thh
most 111tmntdy concerns us here, s, that the know-
ledge communicated by the subordinate Uolleges and
verified by this University is worthless, shallow, and
superhcul The course of the University of Culcutta. |
is sometimes said to be in fault, and it is a,lleged tof
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o term at once e*cpxe%slve ancl f'ashlomzble, that
| it encourages ‘cramming’ Now there are some
! “‘tbmgs in our Caleutta course, of which T do not al-
| together approve. But it was settled after long dis-
L Cﬂﬁsi‘dn shortly after I became Vice- Chancellor, and
it would be absurd to be perpetually cha,nﬂ'mo“ that

o which of all things ought to be fixed and permanent,

 on account of small defects which are, after all, dis-
‘putable. T wish, however, to say something of the
whole class of objections implied in that one word
‘ cramming.” If there is anything in them, you know,
1 suppose that they have afar wider application than
“thelr apphcatlon to this University. They are cons
 stantly urged against the numerous competitive
" systems which are growing up in England, and in
particular against the system under which the Civil
L Servxce of India, probably the most powerful official
body in the world, is recruited, and will be recruited.

- The discredit which has been successfully attached
to certain systems by this word is a good illustration
_ of the power of what a famous writer called dyslogistic
: expresqion, or, to put it more simply, of giving a
thing a bad name. And here I must say, that the
hab1t Lnghshmen have of nnportmo" into India these
commonplace censorious opinions about systems and
institutions, is a great misfortune for the Natives.
Even in the mouths of the Englishmen who invented
thEm, ﬂley genemﬂy have very little meaning, for
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. they are based on a mere fmwmwt of tluth, When |

passed about among the multltude, ‘they have still
. less; and, at last, when exported hither, and repeated
by the Natweq in a foreign tongue, they have sznmply
no meaning at all. » ‘

'As far as I understand the word, it means nothmg
more than the rapid communication of knowledge,—
communication, that is to say, at a rate unknown nll
recently. Some people, 1 know, would add something
to the definition, and would say that cramming is the
rapid communication of superficial knowledge; but the
two statements will generally be found to be identical,
and that they merely mean by superficial knowledoe,
knowledge which has been rapidly acquired. T he
true point, the point which really has to be proved is,
whether knowledge rapidly acquired is more easily
forgotten than knowledge which has been slowly
- gained. The pomt is one upon which, to some extent,

everybody can judge for himself or herself. I do not
assert the negative, but I am rather surprised at the
readiness with which the affirmative has been usually
taken for granted; mo doubt, if it be true, it is a
curious pﬁychologmal fact, but surely there are some
reasons for questioning the reality. It might plauslbly
be argned that knowledge slowly acquired, has been
acquired at the cost of frequent intervals of inattention
and forgetfulness. Now everybody knows that inat-
tention and forgetfulness tend to become habits of the
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i mmd and it mxgbt be mmntamed that these habits
“‘Would be likely to recur, in association with a subject
of thought even when that subject has for once been

| ““_succesamlly mastered On the other hand, it might

be contended that knowledwe rapidly acquired has
been necessarily acquired under a certain strain and

g
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tensnon of the mental fmcultles and that the effects of

this tension are not likely to be so readily lost and
dissipated, ‘

. The simple truth ig, that under the str ong stimulus

| apphed by that system of examinations by which the
‘entrance to almost every English profession is now
barred, there has sprung up an active demand for
khowledge of a more varied description than was once
 coveted, and above all, for knowledge rapidly imbibed
and mastered. To meet this demand, a class of
teachers has sprung up who certainly produce
~ remarkable results with remarkable rapidity. I hear
it said, that they are men of a lower order of mind
‘and accomplishment than the teachers who follow
the old methods. It may be so; but that only
renders the probability greater, that some new power
has been brought into play. Iam afraid it must be
allowed, that no art, of equal importance to mankind,
has been so little investigated scientifically as the art
of teaching. No art is in the hands of practitioners
who are so apt to follow so blindly in the old paths.
1 say this W1th the full recollection that there has been
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great 1mprovement in B nalancl lately, and that the Dol
books of teaching, most in use, have been purged of
many gross errors both of statement and of method, |
. But one line of enquiry there is which has never been
sufficiently followed, though one would have thought i
it antecedently the most promising of all,—the Stud‘y“” !

of the human mind through actual observ‘lf,]on and the il

study of the expedients by which its capamty for re- ’
ceiving and retaining knowledge may be enlarged
The field of investigation has been almost wholly neg-
lected, and therefore it may just be that we are on the

eve of great discoveries in education, and that thepro-

cesses of these teachers are only a rough anticipation
of the future. The fact that the methods of teaching
followed in England are almost wholly empirical, that
for the most part they entirely neglect individual dif-
ferences of character and temperament, that they cer- -
tainly work counter to the known laws according to
which some of the mental faculties operate,—for ex-
ample, the memory-—all these facts seem to my mind to
point at possibilities and chances of improvemehfﬁ,
which a few persons, by expedients which, I frankly
allow, seem even to me somewhat ignoble, have per-
haps had the good fortune to realize beforehand.
You will see, then, that the problem, whether
- what is called cramming is an unmixed evil, is not
yet settled even in England. But, in India, the
“commonplace 1mpu‘ratmns agamst it seem to me
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| ‘;J‘mmplyifwi:‘bhoﬁt ‘m'eari‘ing of any I;ind.‘ There is no.
proof whatever that Indian teachers follow any
~ special methods of any sort. What appears to be

. meant is, that Natives of India learn with singular

 rapidity. ' The fact may be so, though for my part, I
| doubt whether they learn with greater rapidity than
o ‘English lads who once put their hearts into their work ;

and it may be also true, as some allege so positively,
that their precocity s compensated by a greater

i bluntness of the faculties later in life.  But be this
“true or not, it has no sort or kind of connection with
_ the disadvantages of cramming,

L indeed, a student be taught or teach himself
 to put on the appearance of knowledge, when he hag
‘ if‘nb;t, if he learns to cover ignorance by ambiguous
' phrases, or to obtain an undue preferenice by pan-
/ dering to the known crotchets or fancies of the exa-
‘miner, the process and the result are alike evil ; but

~ they haveno bearing on the point I have been discuss-
. ing.  They are simply a fraud ; but I must say that
the experience of those who know best is, that such
frands éucceed,‘ not through any special skill in the
teacher, or any fault in the course of examination,
but through the fault of the examiner, I say,and 1
say all the more strongly, because I have not the
smallest justification for imputing it to the examiners
of this University, that no erroneous modes of teach-
“ing,“no faulty selection of books or subjects, can do
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a tenth part of the mischicf and injustice entailed by

the indulgence of vanity, or crotchettiness, or affecta-

tion, or indolence, on the part of the examiners. .
If T had any complaint to make of the most
highly educated class of Natives,—‘—’the‘claSS"I“mem"f  ‘
which has received the highest European education, “
—_a clags to which our University has hardly as yet
contributed many members (because it is too modern).
but to which it will certainly make large additions
‘one day—TI should assuredly not complain of their

mode of acquiring knowledge, or of the quality of 0

that knowledge (except that it is too purely literary
and not sufficiently scientific), or of any evil effects

it may have on their character, or manners, o
habits. I should rather venture to expressdisap.
pointment at the use to which they sometimes put it.

Tt seems to me that not seldom they employ it fo‘k':;“‘f
what I can best describe a8 irrationally reactionary

purposes. It is not to be concealed, and I gee

 plainly that educated Natives do mot ‘concea,l.;from |
themselves, that they have, by the fact of their edu- .
cation, broken for ever with much in their history,
nuch in their customs, much in their cr.ed, oyeth
constantly read, and sometimes hear, elaborate
attempts on their part to persuade themselves ard
others, that there is a sense in which these rejected
portions of Native history, and usage and belief, are
perfectly in harmony with the modern knowledge
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o Whlch the educated class has mcquu‘od and with the
. ‘modern ¢ uwhsatmn to which it aspu*e“ Yery possibly,
 this may be nothmﬂ“ more than a mere literary feat,
_‘{dnd 8 consequenc'e of the owr-hterary education they
. ‘recewe But whatever the cause, there can be no
g’reater mwtake, and, under the circumstances of tlus
o u)un’cry, no more destructive mistake.
" i1 would ot be understood to complam of . the
romanmc light in which educated Hindus some-‘
! tlmes read their past history. It is very difficult for
any people to feel self-respect, if they have no pride in
their own annals. But this feelmg, which 1 quite
admlt to be healthy when reasonably indul ged, becomes
‘ unwholesome, and absurd too, when pushed to the
‘extravagant length to which I sometimes see it driven
here I’here are some educated Native gentlemen
‘ Who seem to have persuaded themselves, that there
Was once a time in India in which learning was more
honoured and respected, and when the career of a
learned man was more brilliant, than in British India
and under British rule. They seem to believe, or
fhey try to believe, that it was better to be a Brahmm
or a scribe attached to the Court of some half
‘mythical Hindu king, than to follow one of the prosaic
learned prof'essmm which the English have created.
Now thus much is certain, Although there is much ,
_ in common between the Present and the Past, there is
 never s0 much in common as to make life tolerable to
R U
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the men of the Present{,}if"they | coxﬂdstepba,ck ;’ir‘ito;‘,‘

the Past. There is noone in this l*dtjm‘to‘Whom‘thiégr

life of a hundred years since would not be a“cut‘e“: ‘

suffering, if it could be lived over again, 1t is im-

possible even to imagine the condition of an educated

Native, with some of the knowledge and many oithe

susceptibilities of the nineteenth century — indeed;
perhaps, with too many of them—if he could recross

the immense gulf which separates him from the Indiaof !
Hindu poetry, if indeed it ever existed. " The anly '\

India, in fact, to which he could hope to return—and

that retrogression is mnot beyond the range of con-

ceivable possibiiities-—is the India of Mahratta robbery “
and Mahomedan rule, | L

1 myself believe that Turopean influences are, in
great measure, the source of these delusions. The e

value attached in Europe to ancient Hindu literature, |

a.nd‘des-ervedly attached for its poetical and philo- |

logical interest, has very naturally caused the Native
to look back with pride and fondness on the era o

which the great Sanscrit poems were composed and

great philosophical systems evolved, But unques:

fionably the tendeney has its chief root in this,—that

the Natives of India have caught from us Europeans
our modern trick of constructing, by means of works
of fiction, an imaginary Past oub of the Present, taking
from the Pastits externals, its outward furniture, but |
‘building in the sympathies, the susceptibilities, and




. even (for it somemmea comes to that) the knowledcre ‘
. of the present time. Now. this is all very well forus

J'?Em‘opcans. It is true that, even with us, it may

‘be that too much of the sloughed skin of the Past
/ ;hangs about us, and mmpedes and disorders our move-
| 'ment&. At the same time, the activity of social life in

i ’Europe 18 80 exubelant that no serious or sustained

‘dlsa;dvanmge arises from our pleasing ourselves with
plctm'es of past centuries, more or less unreal and un-
true.  But, here, the effect of such fictions, and of
thﬂomes built on such fictions, is unmixedly dele-

~ terious. On the educated Native of India, the Past
| presses Wu;h too awful and terrible a power for it to

‘ “be safe for him to play or palter with it. The clonds
~ which overshadow his household, the doubts which -
; boset his mind, the impotence of progz,resswe advance
which he struggles against, are all part of an in-
heritance of nearly unmixed evil which he has
. received from the Past. The Past cannot be coloured
‘by him in this way, without his misre ading the
; l’resent and endangering the Future. |
H A similar mistake is committed by educated
| ”Natwes, when they call in ingenious analogies and
. subtle explanatlons to justify usages which they do
‘not venture to defend directly, or of which in their
' hearts they dxbapprove Tam not now referring to
some particularly bad examples of this, though
'doubtless one does sometimes see educated Native
v2
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| writers: glomfymw by fine names thmgs whmh are*ﬂ‘j"‘f“?‘:‘*
simply abominable. But I allude to something less

revolting than this. There are Native usages, not in
themselves open to heavy moral blame, which every

_ educated man can see to be strongly protective of

ignorance and prejudice. I perceive a tendency to de-
fend these, sometimes on the ground that occasionally

and incidentally they serve some slight practical use, o

~ sometimes because an imaginative explanation of them
can be given, sometimes and more often for the reason

that something superficially like them can be detected

in Buropean society. I admit that this tendency is o
natural and even inevitable. The only i_hﬂUeime .
which could quite correct it, would be the inﬂtiend&
of Turopean ideas conveyed otherwise than through
books ; in fact through social intercourse. But the
social relations between the two races, at Ieust of
Indla are still in so unsatisfactory a condltlon thmt'
there is no such thing, or hardly such a thing, as
mixed Native and Eyropean society. A late colleague
of mine, Sir Charles Trevelyan, thought that thinﬂ“s:
in this respect were worse when he was latoly here
than when he was first here. When he was first
here, he saw educated Natives mixing on equal terms
with educated Europeans. When he came ont a
second time to India, there was nothing of the kind.
But perhaps that happier state of things was caused |
by the very smallness of educated Native society. As “'
educated society among Natives has become larn'er, 1t
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b ‘been more md(,pendent of E urope'm aouety, more
| self: sufﬁcmg, and as is always the case under such
mrcumsmnces its pecnhamtle% and charact@rmms are
‘ ‘dotermmed in part, by its least advanced Sectwns.

44 must lmpress this on you that, in a parfnershrp‘

ot that kind, in a partnership between the less and
. more ddvmlced it is not the more advanced but the i
i luss advanced not the better but the worse, that
‘gmns by lossmg over an unjustifiable prejudice, a
?bavbarous custom, or a false opinion, There is no
gredter delusion than to suppose that you weaken an
error by giving it a colour of truth.  On the contrary,
0 you give it pertmdmty and Vltahty, and greater powor
fm' evil, |
o know that what I have been saying can hardly
‘have much significance or force for the actual gradu-
ates of this Umversnﬁy There are few of them who
can be old enough to be exercising that influence,
vhterary or social, of which I have been speaking, and
to which their countrymen are so amenable. But
hereafter they ay have oceasion to recall my observa-
tions.  If ever it occurs to them that there was once
an India in which their lot would have been more
brilliant or more honoura‘ble than it is now likely to be,
let them depend upon it they are mistaken. To be
the astrologer, or the poet, or the chronicler of the
most hermc of mythical Indian princes (even if we
could suppose him existing) would be lntolerable
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even to a comparatively humble m'aduate of tbxs‘“‘j‘
University. They may be safely persuaded gk, im0
spite of discouragements which do not all come -

from themselyes or their countrymen, their real

affinities are with Europe and the Future, not with 0

India and the Past. They would do well once for
all to acquiesce in it, and accept, with all its con-
sequences, the marvellous destiny which has brought
one of the youngest branches of the greatest family of .
mankind from the uttermost ends of the earth to re-
novate and educate the oldest. There is not yet
perfect sympathy between the two, but intellectual
sympathy, in part the fruit of this University, will
come first, and moral and social sympathy will surely
follow afterwards.
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AMONG several reasons for the legmlahw actmty

which is sometimes attributed to the British Govern-

 ment of India as a distinction, and sometimes as o
~ reproach, the most conclusive of all is one which
very generally escapes motice. It is found in the
- powerful. though indirect influence which, in the
absence of formal legislation, the law of England

exercises on the law of India. If Indian leo*sz-'

tion is defended, as I believe that much of it may
be, on the ground that it is adjusted to a high
Btdndard of equity and expediency, there is the
‘ plaUSlb],e answer that, the foreigners who have under-
 taken to make laws for this vast, strange, and miscel-
laneous population, are bad judges of what is expedient
. for it, and possibly not very good judges of what is
equitable. This reply might be met in many ways, but
the rejoinder which is really conclusive is, that if the
Indian Legislature were abolished, legislation would
not be arrested. It is not a gratuitous, but an inevi-
table and never-ceasing procesa. If (to employ Austin’s

! (Published, in the ‘ Fortnightly Review ’ for January 1878, as a

review of Mr, Fitzjames Shephen s Introduction to the Indian
Evidence Act.)

| INDIAN LEGISLATION, . 5
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pbrf\seolo y) the commzmds of the Soverewn are not
issued through the @peclal organ called the L@gxslfu
ture, another set of commands will be issued through L
Courts of Justice; and, so far as regm'ds lndm, these‘;
last commands will, from the nature of ‘the case,

searcely ever even ma.ke a pretence of bemg ad;us‘red e

to equity or expediency, The obscurity with whlch .
what is really a simple truth appears to be appre-
hended is probably du¢ to our habit. of assuming thatg; i
the common distinction between executwe 1emslat1ve,
and judicial power is absolutely accurate and ex-

haustive.  This famous classification of the for'm% of

power, which, if it did not originate with Montes-
quieu, is indebted to him for its wide popularity, had

doubtless the effect of materially clearing men's ideas ,

when they first became familiar with it, and it has
. had great influence subsequently on several leo‘lslcl-’
‘ tive experiments of thie first order of nnportance,
among them on the Constitution of the United States.

But the imperfection which lurks in it, and which has L

been exposed by the searching analyms of Austin, is
nowadays a serious 1mped1ment to accurate Jurldlmlu
thought, and has among other things stood much
in the way of serious inquiry into the exact nature

 of that process of judicial interpretation or construc-

tion which has constantly the practical effect of leglqw ‘
lation. i
The earlier emctmcnts of the ]udl‘m Government



e est 1shu1 by the statut,e 5 and 4 Wm. IV., c
i known .;s the Gharter Act of 1833

dlsbmgmshed English lawyers sitting latterly in Lon-
don, whom everybody interested in India and conver-

est respect a.nd crmutude. But though provision was
‘made by Parliament for Indian legislution in 1833,
- when Lord Macaulay beeame Law Member of Council,
‘:‘ and fhouﬂh the accumulation of valuable materials for
leglslatmn went on for more than twenty years, the
Indum Legzslaizure did not become active until 1859
1860 and 1861, when, under the influence of Sw '
Ba.rnes Peacock it passed the Penal Code and the
M‘Codes of' Civil and Criminal Procedure. There had
theretom, bf.en plenty of time for the law, of India to

o he lawsj i

| rdm -he Law Members of Couucﬂ Who have been e
abla to command very skilful assistance in India, or e
else from the Indian Law Commission, a body of

sant with thelr Iabours must speak of with the deep-

 be acted upon by the other kind of legislation, the

legmlatmn of courts of justice; and the results were
. most mstructwe. The civil law of the country, when
. the Enﬂmh first undertook its systematic adminis-
 tration, had in certain departments been extremely
fnll of rules lald down by some kind of authorlty,
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though the authontxes constantly contmdmted one-f ‘f‘ |

another, and the rules themselves were stated with

extreme looseness. There was, for example, a very

copious law of Succession after Death. The most

distinet effect of continued judicial construction on

- provinces of Jaw which were in this state has been, as
I have attempted to show in a recent work (* Village- |

Communities in the East and West,’ ante,pp. 51 et seq.),
greatly to extend the operation of semi-sacred collec-
tions of written rules, such as the treatises of Mah‘o—’
metan doctors, or of the Brahminical commentators
ot Manu, at the expense of local customs which had
been practised over small territorial areas. - But there
were many branches of law in which the political
officers of the British Government could find few
positive rules of any sort ; or, if any could be disco-
vered, they were the special observances of limited
clagses or castes. Thus there was no law of Evidence,

in the proper sense of the words; hardly any lawof
Contract; scarcely any of Civil Wrong. The civil
procedure, so far as it was authoritatively prescribed,

consisted in little more than vague directions to do.

justice. The criminal law of the Hindus, such as it
was, had been entirely superseded by the semi-military
system of the Mahometans. Into all the departments
of law which were thus scantily filled the English law

steadily made its way, in quantities nearly propor-
tioned to the original barrenness of each of them. The



LUENOR) w,@_‘mm JUDICIAL SYSTEM. e

igher 00'11"33, while they Openly borrowed the Enerhsh ‘
;mles from the recogmsed LEnglish authorities, con-

o smntly used language which lmplmd thattheybelieved

‘ .““*hemaelves to be taking them from some abstract
' body of legul prmmple which lay behind all law; and
the inferior judges, when they were applying some

b ,half remembered legal rule learnt in boyhood, or cull-

_ ing a proposition of law from a half- understood
‘.‘Encrhsh text-book, no doubt honestly thougbt in

~ many cases that they were following the rule pre-
seribed for them, to decide by equity and good con-
‘science’ wherever no Native law or usage was dis-

- coverable. The result, however, of the process is
” ~ plain upon simple observation. Whole provinces
| of law  became exclusively, or nearly exclusively,
English.  The law of Evidence became wholly
. English; go did the law of Contract substantially; so
~ did thelaw of Tort. The procedure of the civil courts
became a close reproduction of the procedure of the

. Court of Chancery in its worst days. In the parts of
i “law less universally affected by English law, the in-

fusion of English principles and distinctions was still
_ very considerable. I do not think that there is any

reason to apply harsh language to this great revolu-
tion ; for revolution it assuredly was, little as it was
‘intended or even perceived. It was quite inevitable
in the absence of formal legislation ; for the indirect
effecct of English government was, from the first,




prmmpa,lly by breakmw up ﬂmt common hfe 0
families and communities by which they had bet}n
 retarded. All'sorts of nesy questions were mlaed a,nd
_moot points - started in civil affairs; and When pm"

ciples were required for the settlement of thb 1'esu1tmﬂ' )

controversies, they were necessarily taken from
. English law, for, under the circumstances, they cmxld

be found nowhere else. The points which require o : i

be observed are—first, that the true revomhonary
agent in India has been neither the Executive Govem-
ment nor the Legislature, but the Court of Iustu,e,
without which the existence of British rule in India
can hardly be conceived ; and secondly, that the only
possible corrective of the process of change is formdl
legislation. It is quite possible to hold a respectful
opinion of many parts of English law, and yet to affirm
strongly that its introduction by courts of justice mtc)
India has amounted to a grievous wrong. The Enghsh
Jaw is a system of colossal dimensions. The community
which immediately obeys it has ceased to profes& to
be acquainted with it, and consents to be dependent
for knowledge of it on various classes of experts,
_ These experts do not affect to practise their art with-
out access to law libraries, consisting when complete
of many thousand volumes. Now, there are proba-
‘bly half-a-dozen law-libraries at most in all India.
The books they contain are written in a forelgn lan-
‘guage, and the persons able to consult these books und
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‘ use them pmperly are e\h emely f”ew and c@lleoted
v one' or two points of Indian termtory very re-

(e from one another. And at lentrth when the

f]aw has been elicited, it is necessarﬂy law brouﬂht
,@"mto existence by a highly artificial process for a ve-
| mote commumty, _extremely unlike the natives of

“‘1“‘Indm The system which Indian legislation was

e gmdually superseding was, in fact, one under wluch

all really 1mportzmt influence was steadily falling into
the hands of a very small minority of lawyers trained
in Enfrldnd whose knowledge must have seemned to
the mllhons affected by it hardly less mysterious
and hmdly more explicable than the inspired utter-

i ances of Mahomet or Manu. Not very long ago, an

nghsh Jjudge stated from an Indian bench that he

. was reluctant to give de ‘ment in an important suit,

) bemuse the oplmgn 0 _J;hc Exchequer Chamber
i evxewmcr a parm dag  decision of the Common
| ”‘Pleas was. expected o m rive by the next mail;
. and the Native pracmtmner who repeated to me the
~ statement certainly seemed to me to be under the im-
pression that his case was to be decided by a super-
‘ natural intervention,

No branch of law had become more thorouo"hly
English at the time when it was first comprehensively
dealt, with by the Indian Legislature than the law of
Evidence; and the practical evils which hence arose
were even greater than those which ordinarily result
~f'1'om thc adoption of an exotic system of legal rules,
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collected with dlfﬁculty from 1sohted declsmns re:
ported in a foreign language. The theory of JﬂdlClal _
evidence is coustantly misstated or mlsconcewed evm L
in this country, and the English law on the subyect is
too often described as being that which it ig its (‘hlef

distinction not to be—that is, as an Organon, as a L

sort of contrivance for the dlSCOVEly of truth which
English lawyers have patented. In India, several
special causes have contributed to (1130\111:»9, its true
character, There is much probability that our Enﬂhsh
' ‘laW of Evidence would never have come into existence
if we had not continued much longer than other
Western societies the separation of the province of the
judge from the province of the jury ; and, in fact,
‘the English rules of evidence are never yery
scrupulously attended to by tribunals which, like
the Court of Chancery, adjudicate both on law and.
on fact, through the same organs ‘and  the same
procedure, Now, an Indian functionary, when he
acts as a civil judge, and for the most part when
'he acts as a criminal judge, decides both on law. and
on fact., He it is who applies the rules of ewdenoc to
himself, and not to a body distinet from himself, and
he has often to perform the delicate ‘achievement of
preventing his decision from being affected by sources
of information which in reality have been opened to '
him. Nor is this all. The civil servant of the
Indian Government is, through much of his career, an - i
administrative officer, and, indeed, his duties are
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. sometimes at the same moment both administrative

‘and judicial. Thus, until quite recently, the Magis-
trate of the District who exercises important eriminal

. jurisdiction was invariably the head of the police;

. and, in the discharge of this last class of functions, he
~ would lay himself open to severe censure if he
- neglected some sources of knowledge which the English
~ law of Evidence would compel him to disregard. It
may thus happen that facts of precisely the same
kind may have to be taken into serious consideration
by an Indian civil servant during one part of his
career under penalty of rebuke from the Lieutenant-
Governor, while during another he may have to avert
his attention from them under penalty of censure
from the High Court. It is, of course, possible to ex-
- plain the apparent paradox; but the effects of their
peculiar experience on many distinguished Indian
functionaries may be seen to be of two kinds. In
- some minds there is complete scepticism as to the
value of the rules of evidence; and though the man
who for the time being is a judge may attempt to
apply them, he is intimately persuaded that he has
 gone into bondage to a foolish technical system under
compulsion from the Court of Appeal above him.
- With others the consequencesare of a different sort, but
practically much more serious. They accept from
the lawyers the doctrine that the law of Evidence is
of the extremest importance, and unconsciously allow



myself hmrcl an eminent Enghsh Common qu ud“‘,‘
observe that, in the exercise of the new Jumsdlct onon
election petitions, he had to mamtam a aonqtmﬂ_
strumrlc, with his own habits of mmd to preserve. hw'\
common sense when ﬂdjudlb"ttlh“‘ on facts without a
Jux y, and to keep himself from dealing thh then @X~
 actly as he would have done at Nisi Privs.
~ Two things were indispensable for the correctlo
of these evils, One was to alleviate the Iabd_
mastering the law of LV1deuce whatever form ;Lf"‘
might take, and, so far as might be posmble, to, pace
the civil servant overwhelmed by multifarions dutles,
the native judge, and the native practition erona 1evel
. with the English 1awyers of the Premdency towns,;jp@
who have hltherto virtually claimed a mdnopoly ‘of'_
knowledge on the subject—a monopoly Whlch ﬂhe;} o
great mass of Brltxsh gsettlers in India have been mger_f?:‘*f i
to concede to them for political reasons not necessuryf “
to discuss here. The Indian Evidence Act hma been o ‘
0 fmmed zmd enacted w1th this ob_]t,ct It mtxy be:
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Jdéséfibed“as _thevjoiint result of the‘ labours of Mr.‘
 Pitzjames Stephen, lately Law Member of Council,

. and of the Indian Law Commissioners; ' but the.

. methods of statement and arrangement which are its
_ distinctive «characteristic, and of which I shall have to
. speak presently, are almost exclusively attributable ,
' to Mr, Stephen. = He has claimed for it that it sets
forth, in explicit and compendions language, within

. the limits of 167 sections, every single proposition of

law having any application to India which is contained
in ‘ Taylor on Evidence, one of the longest law books
ever published. There was, however, yet another
 thing to be donewhich, in my judgment, was of scarcely
less importance than the express declaration of the

. law. This was to dispel the erroneous and, under

the circumstances of the country, highly dangerous
ideas which are prevalent in India as to the character
~ and functions of a law of Eviderice, Mr. Stephen, in
publishing an edition of the Evidence Act, has pre-
fixed to it an Introduction, in which hefpi'bpo&nds a
 theory of judicial evidence which seems to me more
. nearly correct than any hitherto given to the world
by a lawyer. ! ,‘
 Some not inconsiderable impediments to the es-
 tablishment of a tenable theory of judicial proof are
removed by the Indian Evidence Act itself It
_entirely abandons the ambiguous term ¢ hearsay,” and
it confines the expression “evidence’ to the actual
' X




:medm ef proof a, atate ents wh
| mits or requires to be mad ‘l»befot‘é
L g;relamon to- matters Of fact under mqmry;
| ‘documents produced for the mspectmn of th
i e 1mp1~ovememt in pbraseology thus effect
W much value. L‘nghsh lawyers are in the ha
- using the onc name ¢ evidence for the fact to

| proved as, well as for the means by Whmh it i to
~ proved, and thus many of the. fumdamental expressi
. of the English law of Ev1denco have undoub
_ contracted a double meaning.  The employm i
| Sprimary evidence ’ sometimes to indicate a rele ‘anb
fact, and sometlmes to mgnlfy the original of ade

_ ment a8 oppoﬁed to a copy, may not be of |
i practlca,l importance, but the amblgmty in the > op
gition commonly set up abetween ‘cwcumsta.n
 evidence’ and ‘ diregt ‘evidence’ is reallv serio
e Qircumstantial evidence’ is ordmarﬂy used to sig)

. a fact, from whrch Somg- other cht is mferred

| evidence ’ means a maf’s testamony ag to that
 he has perceived by hig own senses. In th ‘ﬁrsb‘
phm%, therefore, ¢ evxdemce means a relevants fact 0
a partlcular kind ;»in the second, it mezms a partionlar

~ mode of proving a fact: Mr Stephen ]ustly remar_
 that this clumsiness of expression is the sourc o
the vulgar Jut most dangerous error whlch ‘assume
At (,chumstimtml and direct evidence admx
U.bemnf contmsted n rcspect of thelr Logencv,
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th it ey must be ad)usted fo dlﬂ%rent condltlons‘
heforc Lhey can be allowed to convince a court of

i Jusmce At the same  time, the practical incon- |
Vemences ‘arising from these ambiguities must not be

L ~overrated - The sagacity of English lawyers supphes '

o the proper corrections in forensic practice, and, as

Mr. Stephen observes, it is even convenient for popu-
Mar and Geneml purposes to have a word which
includes the testimony on which a given set of facts
is believed, the facts go believed, and the arguments
~ founded upon. them. All these meanings attach to
the word in the title of Paley’s I]v1demes of Chris-

, hamty, and, regard being had to the nature of the
~ work, the complexity of sense is comparatively
harmless. Similarly, in scientific inquiries, the use
| of the same word for a fact, and for the testimony on
- which it is believed, is seldom important. It is only
. in judicial investigations that the distinction must be
 warefully maintained and kept in view, and in them

~ for two reasons. First, if it be not observed, the
whole theory of Judxcml proof is obscured; and next,
_an obscure theory produces erroneous leomlahve dass1~
fication, ,
The Indmn Evidence Act further brings into clear
hght the important truth that there are only two
classes of facts with Whlch In any event, courts of
b Justme can be concerned, and of which the existence
or non-existence has to be established before them by

' > A
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evmlence. [ hese da,fases of fdcts are styled mspe

ively by the Act, ¢ facts in issue and releva.nt facts.

“ Facts in issue’ are the fact or group of facts to
which, if its existence be proved, the substantl‘
law of a given community attaches a deﬁmte Iega.
consequence, generally an obhcratlon or a right.
Thus, in a litigation concerning lands in T‘ngland
the fact that A is the eldest son of B may be in issue

if it be proved, there arises the inference under e

law of England that A is the Heir-at-Law of B, an&f,f"
has the rights involved in that status. If, a,tmm, W

proffers a promise to B, and B aceepts it, and the
understanding between them be reduced to ertmg
with certain formalities, the result of these factswlf
either undis puted or established by evxdenee——-ls a
Contract under Seal, to which the law annexes w
definite set of legal comsequences. But there ax’e
other facts, besides the facts in issue, which may

have to be proved before a court of justice, Those L

are facts which affect the probablhty of ‘facts in
issue,’ or, to put it otherwise, have the capacity for

furnishing an inference respecting them. Facts whmh i
possess such a capacity are called in the Ewdencew Ll

Act ‘relevant facts. Let us suppose that A has been i
shot, and it is alleged that he was shot by B with a
particﬁ]ar intention or state of mind, The first fact
being undisputed, the second, the homicide by B,and
the third, B’s intention—which is a ¢ fact’ imder‘” the
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deﬁmtlons of the Evidence Act—ware facts 1in 1ssue,
 and, if they be established, certain known legal conse-

“ j‘jquences follow from them. But there are certain .« o

 other facts which can be proved by the testimony of
. witnesses, It can be shown that B absconded shortly
 after the homicide; that footprints near its scene cor-
respond with shoes, found in B’s possession; that
shortly before its occurrence B bought a pistol ; that
blood-stains could be discerned on his clothes ; that
he made statements to certain persons concelmng the
. mode of A’s death ; that he made statements on the

 same subject to persons not forthcoming, who repeated

them to others. To this last fact the law of E England
_and the Indian F I]vulence Act deny the quality of re-
levancy; but the other facts are relevant, and the
business of the Judge of Fact is, first of all, to assure
himself that they are proved, and next from all, or
some of them, or other facts of the same class, to
anfel the existence or non-existence of the facts in
weme ‘

The problem of judicial investigation is thus, in

great part, the problem of relevancy. It is concerned i

with the relations between facts considered as antece-
dents and consequents, as cause and effect ; and a
correct theory of judicial inquiry would be one which
should set forth the principles upon which, and the
methods by which, problems of this description can

be successfully solved. Such problems would differ



| ”-mqmry, and, like them, would consist in a proce‘

TUDICIAU AND SCIRNTINL

‘ “111 uo essentlal respect from the problem& of scien

inferring unknown causes from known effects.
‘ Huxley has observed that the methods of smence, ar
not distinguished from the methods which we all
habitually, though carelessly,- employ in mvashgating
: ‘the facts of common life, and that the faculties and
| processes by whmh Adams and Leverrier discovered )
a new planet, and Cuvier restored the extinet ammal&; o
 of Montmartre; are identical with those by whmh o
policeman detects a burglar, or a lady infers the up-
setting of an mkstand from a stain on her dress. Mr. .
Stephen justly affirms that Mr. Huxleys remark%?
admit of an inverse application, and urges the 1m-
_ portance of understanding that the mvestlga.t]on of
_matters of every-day occurrence, which is the busi-
ness of the judge (and, I may add, of the hlstormn
is conducted, when it is properly conducted, accordmcry
to the methods of science. The most general rules
which can be laid down with respect to Judxcnl L
quiry are those which belong to the Logic of Facts
as set forth by Mr. John Stuart Mill. Mr. Stcphen, who
writes in part for beginners, has abstracted in hﬂ “ 
.Intloducmon Mr, Mill's account of Induction ancl L

| Deducmon, and specially of the inductive methods of
Agreement and Difference. After 1llust,raf111w the“\ ‘
application of Mr. Mill’'s principles to judicial inqui~

* ries, he adds some obscrmtlonfs of his own, whwh. .




: 1s no practwal hmlt e the number of expem-‘ .
68 whmh can be tmed But on the other hand,

e '_f“staman, who, in referencc to wolated events can
se ‘dom or never perform e‘{perlments, but are. pon;ﬁ

‘the neu.mary urgenoy of his dutles. He must amve»
at"a. solutlon promptly, and thus the suspenmon of

of ger tmnty is proportmnate!y lowcr. I*lnally,

asﬁ;‘_advantage over the judge is enjoyed by those who 3"

. conduct scientific i mqumw in the much greater trust-

‘Wﬁl'thln%s of the evidence brought before them, EO'
o far a8 they have occasion to depend upon evidence.
The statements of fact reported by a  scientific
: “‘obsewer are hardly ever influenced by his pa.ss:xom,
‘  and are ftlwmys controlled by his knowledge that his
L observatmns wxll be confronted w1th those of others,
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and will be combmed with fhose of others befoz'e

any inference is drawn from them. Mﬂre than all b

the ev1dence of a scientific witness is not taken at all pl

unless his powers of observation are known to have

been tested, and the facts to which he speaks are for. L

the most part simple and ascertained through epecml
contrivances provided for the purpose. No one of
these securities for accuracy exists in the case of a
witness in a court of justice. Heis rarely a man of
trained observation. His passions are often strongly:
enlisted in favour of one view of the question to be
decided. He has the power of shaping his evidence j
s0 as to make it suggest the conclusion he desires.
Much of what he states is safe from contradiétion?,
and the facts to which he deposes, being portions of
human conduct, are constanﬂy in the highest degree i
intricate. ‘ ‘

Up to this point the advantage is wholly on the
side of the scientific inquirer. But Mr. Stephen has
some acute observations on some special facilities
which materially assist those who are engaged in
judicial investigations. The rules by which such
persons guide themselves are founded on propositions
concerning humsan nature which are only approxi
mately true; these rules are stated with little preci-
sion, and must be constantly qualified before they are
a,pphed But then they are of much greater practical

use than would be rough genemhsatmns concernmg
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 personal exPemence by which he can correct them.
This may be illustrated by comparing the propo-
| sltmn that ‘heavy bodies fall to the ground ’ (which is
A rough generalisation concerning physical nature)

with the proposition that ¢ the possessor of stolen
i goods is the thief’ (which is a rough generalisation

_ concerning human conduct). It is not everybody
~ who understands what bearing on the first rule has
the apparent exception of a balloon ascending, but

everybody appreciates the exception to the second

‘ rule,: which arises when stolen coin is found in the
till of a shopkeeper doing a large business. Lastly,

the i inquiry ‘ whether an isolated fact exists, is a far

~ simpler problem than to ascertain and prove the rule
; according to which facts of a given class happen.
 The inquiry falls within a smaller compass. The
process is generally deductive. - The deductions de-
. pend upon previous inductions of which the truth is
 generally recognised, and which generally share in
the advantage of appealing directly to the personal
‘ ‘GXpemencc and sympathy of the judge. The deduc-
. tions, too, are, as a rule, of various kinds, and so
~ cross and check each other, and supply each other’s
deﬁclenmes |

A true theoty of judicial inquiry is essentially the
same as a true theory of scientific investigation, but

it does not at all follow that a good law of evidence

”_‘:“‘;vphysmal nm;m o bccause everybody has | stock off |
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would cover the whole of the ﬁeld covered byr a per- i
fect theory of judicial inference. As Mr. Sﬁephen N
has said, all facts of every sort, material and moral,
may for all we know be connected together as ante-
cedents and consequents, and a supernatural mtelh-'f‘
gence might perhaps safely infer any one fact from

any other. But a Law of Evidence is 11(,cessa1-11y“‘ Gl

limited by practical e‘cpermnce of human nature and
_ conduet, and a good law of the kind, by its gener, al or
particular descriptions of relevant facts, ought not to.
' admit any fact whose capacity for supplying a safe |
inference has been shown by experience to bedan
gerously slight; nor ought it, on the other hand, by
over-strict or narrow definitions, to exclude any fact
of a class upon which sound inferences are found to be
practically based in the commerce of life. What are
the merits, in this respect, of the English Law of Evi-
dence—the part of our law which has been most in-
_ diseriminately praised, and at some periods of its
‘h'istory most bitterly attacked—is much more easily
seen in the Indian Evidence Act than in compendia
of older date. The Indian measure may be described
as setting forth the rules of our law affirmatively
instead of negatively. The ordinary text-books of
the law of evidence, adopting the language of judicial
decision, represent the law asin principle a system of |
exclusion. They place in front of it one or two broad /
_ general rules, shutting out testimony of a certain



gaﬂy smted aﬂirms the madmlsmbﬂlty of' ¢ hem‘ i

\"ay"‘awdenc:e, or which, in the phraseology of the
. Indian law, denies the relevancy of statements made
by a witness not of his own knc)wledde, but on the
ﬂfmformutlon of others. The bulk of the rules per-
’ Imttmgg tesmmony of certain kinds to be received are

then stated as exceptlons to some dominant rule of

‘excluslon. It is to be expected that if a Digest (as '

the term is now understood) were framed of the Eng- ‘
lish. law of evidence, it would adopt this arrange-

‘ ment But the Indian Fvidence Act, which isa good

Mample of a Code as opposed to a Digest, keeps its

| negative rules, or rules of exclusion, inthe background.

It berrms by declaring that ¢ evidence may be given in

i any smt or proceeding of the existence or non-exist-
etice of every fact in issue, and of such other facts
(. as are heremafter declared to be relevant, and of
g others;’ and then it proceeds to set forth affirma-
. tively the canons for testing and détermining the

relevancy of facts— their capaclty, that is to sa

 for furmshmg an inference. The advantages of tlx.e

arrangement are manifold. In the first place, it
makes the law of evidence much more easily under-

stood by the stiident or layman, for nothing in prac-

tice helps so much to keep this body of rules an exclu-
sive possession of experts as the negative mode of
statement followed in the ordinary treatises, Next, it
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unquestionably brings into much clearer light the b

merits of the English law of evidence.  That law in

former times contained several absurd ruleé of arbi- |
trary exclusion, or, as it might be put, it irrationally

denied the relevancy of certain classes of facts; but

subject to these drawbacks, it always included the
general rule that the facts in issue, and all facts from
which they might be inferred, might be proved; and

the existence of this great positive rule, which is no-
where expressly declared by the English authorities,
plainly appears through the arrangement of the Evi- |

dence Act. The nature, too, of the minor rules, which
~ are usually stated as exceptions to dominant rules of
exclusion, but which here affirm the relevancy of
facts of a particular kind, is much more distinctly
shown, and the impression which they make is ex-
tremely favourable to them. All these rules are
founded on propositions concerning human nature and
conduct which are approximately or roughly true.
Such propositions are established inductively in order
that they may be employed deductively in judicial
inquiries. When we carefully examine such of them
ag are at the base of the English rules, and of the

limitations and exceptions to which these rules are

subject, we find the strongest reason for admiring the

sagacity of the English ldwyers who matured and

framed them. It is quite true that, but for the in-
fluence of Bentham, they would still be intermixed with



il

g:énd quahﬁed by others of much more than doubtful

. wisdom ; but when all allowance has been made for

the;statutory‘refor.m sof the law of evidence ultimately

 attributable to Bentham, there remains quite enough

 to give an exalted idea of the knowledge of human
nature, and specially of English human nature, which
has characterized so many generations of judicial
 legislators, Lastly, I think that the method of the
Evidence Act greatly facilitates the comparison of the
| Imdlwh law of evidence with other ‘bodies of rules
which are in pari materid, and thus enables us to
see what the Enghsh law is not. It is seen to be

very different from those barren legal systems

which are almost entirely occupied with questions
of what English lawyers call primary and secondary
evidence, It is very superior to others which are
full of arbm ary presumptions, based upon premature,
1mperfect or erroneous generalisations about {acts and
conduct.  Finally, it has a special excellence in laying

down no rules at all on certain branches of judicial

inquiry, It does not affect to provide the J udge of
Fact with rules to guide him in drawing inferences

from the assertion of a witness to the existence of the .

facts asserted by him. Mr, Stephen, in his Introduc-
tion, strongly indists on the difficulty of this process,

and vehemenhly contends against the vulgar belief
that it is a simpler thing to infer the reality of a fact
from an assertion of its reality, than to infer one

ENGLISH LAW or mDnNon e
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fact from another whmh ha.s been proved ‘beyond i

. dispute. It is in the passage from the smtementb; i
of the witnesses to the inference that those state- |
ments are true, that judicial mqumes geneml]y‘f‘j_‘
break down. The English procedure of examlnahorﬁ“f 3‘

and cross-examination is doubtless entitled to the

highest praise; but, on the whole, it is the ravest and
highest personal accomplishment of a judge to make |
allowance for the ignorance or timidity of witnesses,

and to see through the confident and plausible liar,
Nor can any general rules be laid down for the acqui-
sition of this power, which has methods of operation

peculiar to itself, and almost undefinable, Thave heard

barristers in India assert—and Mr. Stephen tells the
~ same story of a barrister in Ceylon—that they knew
. Native witnesses to be perjuring themselyves whenever
their toes begin to twitch, and, country for country,
the tests which English judges and counsel have
taught themselves to apply with practical success are
hardly less singular.  But the caution of the En glish
law in avoiding express rules concerning this par-
tieular process of inference has not alWaYS‘been dis-
played by the legal systems of other countries, or
always appreciated by speculative juridical eritics in
ourown. Some elaborate attempts to connect the ac-
cumulation of testimony with the theory of proba-
bilities have proceeded from the very mistake which
- the English law has escaped; and the error is at the



100 of all rules for deﬁmtely gmduatmg the apprcmch

10 a valid conclusion according to the number of V
o w1tnessea Wha have deposed to the existence of a par- L
| ,mculm' fact or group of facts.

At the same time, it must always be recollected that

i the aﬂirmatwe or positive method of arrangement

E GLISH mw or I‘VIDENGE 3,9 L

followed in the Indian Evidence Act does not repre-

tisent the historical growth of the English law of

. Evidence. So far as it consisted of express rules, it

was in i.tsfdnigin a pure system of exclusion, and the
great bulk of its present rules were gradually deve-
1oped as exceptions to rules of the widest application,
~ which prevented large classes of testimony from being
‘ submitted to the jury. The chief of these were
| founded on ganeral propositions of which the approxi-
mation to truth was but remote. Thus the agsump-
tions were made that the statements of litigants as to
‘the matter in dispute were not to be believed ; that
w1tnesses interested in the subject-matter of the suit
were not credible ; and that no trustworthy inference
 can be drawn from assertions which a man makes
: merely‘ on the information of other men. The
vigorous attacks of Bentham on the technical rules
~ which had the first two propositions for their founda-
tion have causell them to be removed from our law ;
but the rule based on the third-—the rule commonly i
described as the rule against the admissibility of
hearsay evldencemsmll holds its ground. Much the
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largest part of the law of evidence has grown up, s
to speak, under the shadow of this .greﬁt-rulei of ex-
clusion, and consists of exceptions to if mature‘cl‘ and
stated with a cantion which is the true secretf of the

value which this branch of law undoubtedly possesses.
A complete account of it cannot in fact be given,
unless the mode of its development: be kept in view,
We could not otherwise, for example, éxplsi'm the
digproportion between its comporient parts. We find

in the Indian Evidence Act a few permissive rules '

of the widest application, and by their side a multi-
tude of minor rules, of which some relate to matters
which are almost trivial. A rule declaring the re-
levancy of commercial accounts kept in a particular
way, is grouped with such a rule as affirms the rele-
vancy of ‘facts which are the occasion, cause or
effect, immediate or otherwise, of relevant facts or
facts in issue, or which constitute the state of things
under which they happened, or which afforded an
opportunity for their oceurrence or transaction.’ It
would be impossible to understand the number of
carefully limited, but very minute, permissive rules,
without reference to their origin in a rule of ex-
clusion ; and, indeed, it is morally certain that if the
English lawyers, instead of slowly framing exceptions
to rules shutting out testimony, had set themselves
to lay down a series of affirmative propositions as to
‘the classes of facts from which inferences can be
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,ely\drawn, thcy wonld have created a body of rule
vory different from the existing law, and, in all pro- .

\babﬂxty, infinitely less valuable. Another important
 reason, too, for ‘1"emembermg‘that our law of evidence
s historically a system of exclusion, is that we cannot

in any other way account for its occasional miscar-

. ‘riages‘. . The conditions under which it was originally
_developed must still be referred to, in' explanation of |
 the &iﬂ‘iénﬂty of applying it in certain cases, or of the
il suceess which attends the atternpt to apply 1t
‘ The mechamsm of Juchual administration which once
oxteucled over a great part of Imrope and in which
! the functlons of the judge were distributed between
persons or bodies representing distinet sources of
authority-—the King and the country, or the Lord
and his tenants—in Lnﬂl&nd gradually assumed the
‘shnpe under which we are all familiar with it in
eriminal trials and at Nisi Prius. A body of men,
whose award on questions of fact is in the last resort
; couél‘u\s‘i\}e, are instructed and guided to a decision by
a dignitary, sitting in their presence, who is assumed
to have an eminent acquaintance with the principles
of human conduct, whether embodied or not in tech-
nical rules, and who s sole judge of points of law, and
. of the admissibiltty of evidence, The system of tech- ;
‘ni(;al‘rules which this procedure carries with it fails
then, in the first place, whenever the arbiter of facts
~—the person who has to draw inferences from or
Y
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‘about them—-—haa special quahﬁcamons for deuélmg on

them, supplied to him by experience, study, or the

 peculiarities of his own character, which are of more

value to him than could be any general dlrection .
from book or person. For this reason, a.pnhcerrmn ‘
guiding himself by the strict rules of evidence would
be chargeable with incapacity, and a general Woulf W
‘guilty of a military crime. Again, the blendm‘ﬂ“ of' V
 the duties of the judge of 1a.W and of the Judge of L
fact deprives the system of much, though not neces-

sarily of all, of its utility.  An quty judge, an

Admiralty judge, a Common Law judge trying an

election petition, an historian, may employ he

English rules of evidence, particularly when 6tated”
affirmatively, to steady and sober his judgment, but
he cannot give general directions to his own mind
without running much risk of entanghng or enfeebling
it, and, under the existing conditions of thought, he
cannot really prevent from influencing his deusmn“- U
any evidence which has been actually subrmtted 40
him, provided that he believes it. Engl1shmen are
extremely prone to do injustice to foreign sys tems of

jndicial administration, from forgetting the mherenb
difficulty of applying the English law of ewdence,
when the same authority decides both on law and on
fact, as is mostly the case in other countries. The
evidence permitted to be placed before a French jury
"has often furnished English lawyers with matter for -
eurprise or merriment. But the jury 1s a mere
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:modern *e.ﬁcrescéhde on French eriminal procedure.
"I‘t‘“sﬁl‘l works clumsily and very much at haphazard.
_Frex'mh judges a;nd lawyers are entitled to have their
aptitudes tested by their method of dealing with civil
«cases, in which the same Court which settles points of
Jl‘aw“ decides questions of fact ; and there the ‘special
skill and acquired sagacity which are applied to facts,
though very slightly controlled by a law of evidence,
lead, I believe, to a sound decision just as often as
the equivalent m‘:cbmplishments of our own judges.

 The value to India itself, not of the Evidence Act,
but of the system of rules included in it, is a rather
complex question. I have no doubt whatever that
the Indian Law Commissioners and Mr. Stephen were
wise in legislatively declaring the law of evidence, as
they found it nominally prevailing throughout India
~—that is, as a body of rules not distinguishable from
 those of English law. Their measure has, in fact, for
the first time, put this law into a state which admits
of its operation being accurately observed and tested.
- But it may be suspected that, after more experience
of its working has been' gained by the servants of the
Indian Government, who will henceforward be uni-
versally familiar with it, a certain number of its rules
will be found, so far as India is concerned, to require
modification. The reasons for this opinion may be
thuy stated. The rules of evidence are founded on
propositions concerning human nature and conduct

Y. 2
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‘whmh are appmmmately true.‘ When, however, we

are transferring a system from England to & country |

8o far removed from it, morally and mentally, as
Tndia, we cannot be quite sure that all the proposi-
tions which ave roughly true of one people and onme
state of society are in the same degree true of another
people and another social state. Still less can we be
sure that the relative truth of rules founded on pro-
positions of this sort is the same in the two countries.
Mr. Stephen, as I have said, strongly contends th‘%,t‘

_ one of the most difficult processes which the Judu,nl i
‘mind has 1o go through is the inference from the fa,ct“ i
of a witness’s assertion to the existence of the fact
asserted by him; but still, though the principle 1‘,;,“’
from the nature of the case nowhere expressly laid .
down, it would be unreagonable to doubt that wﬂi# i
~ messes in England very generally speak the truth, an«:'h"
the assumption that they do speak it i perpetually ‘
acted upon. - On the other hand, the statements of a

- person who is not called as a witness are, ﬁaubje,ct to
exceptions, inexorably excluded by English lm».
It is, therefore, considered in this country, and it is
probably true, that a fact deposed to by a witness in
court is more likely to exist than a fact reported
at second-hand. But it is a great deal more than
doubtful whether this assertion can be confidently
made of India. The inference from the statement of
4 witness to the truth of the statement, which is not ‘
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‘ ~always secure here, is there in the h1ghest denrrce una
safe. The tmudny of the people, their training
: durmrr childhood in households in which veracity is

~ said to be scm"f,ely recognised as a virtue; the strange

ca&mstry of their religious literature, which excuses
fa‘Is‘e speaking and swearing in the interests of the
'highér:castes 3 ‘p‘o‘ssibly (as some say) their dramatic
instinct, which leads them to confound truth with
verisimilitude; more than all (as ‘is‘generally believed),
the disinclination of the English to sanction the
grotesque and superstitious oaths which the natives
employ among themselves-—all these causes contribute
ito produce the very general worthlessness of native
ﬁestih'LOnj' Fortunately the evil is diminishing. It
is no mere comfortable commonplace, but a fact
‘established by abundant observation, that the practice
of truth-speaking diffuses itself with the spread of
«education, and it is beginning to be true, with the ex-
»cep‘tibn‘s* to be found in all countries, that an educated
Native of India either will not lie or will feel
‘a,cutely the shame of being detected in lying.  But,

nevertheless, strong distrust is still felt by Indian
Courts of much or most of the direct testimony pre-
sented to them, a‘nd hence they are apt to attach very
great weight to relevant facts established beyond
dispute, which in this country would be regarded as
of minor importance and significance. There is,
therefore, considerable danger lest too narrow canons
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‘of rclevancy should in virtue of prmmpleq adtmtted‘

_ to be at best only muvhly true, occasmnally to b1d. ang
o Tidian (JOTIrt to take into account facts Whm\ iummh

[inferences a great deal safer than all the ewd‘erme L
which the law unhesitatingly lets in. I myeself have *:'_
known a heavy mercantile suit to be tmed by a Juda‘e o
who was intimately persuaded that, the Wltnéﬁﬁes on

- each side were telling a concerted story in which there |
was a large element of falsehood; but \’Vhdt was its
amount, the facts before the Court did not encmble hnn o

" to decide. ' It was known, however, that a pcrson of

‘good repute had made a statement concermng the ‘
matter in dispute under pu't(,ctly unsuspicious cireuin
stances, which would have decided the case; but h
was shown to be alive, and he was not. called a;s -
a witness. The theory of the law was tha,t as he was |

in a foreign country, a commission should issue for

his examination. . The fact was that he had settled as
a religious ascetic in Bokhara, and in' Bokhara as o
" was before the Russian advance in Central Asial I
imagine, therefore, that the more general dpphom‘mn e
of the rules of evidence which will follow the enact-
ment of the Evidence Act is extremely hkely to lead

to still further relaxations of the so-called rule agamsat o

‘hearsay,” as required under the special circumstances
of India. Nor do I suppose that Mr. Stephen is of a

very different opinion, He introduced into the
' Evidence Act a peculiar. pravmon (sect 165), under‘ o
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i Whl(“h an Indm,n Jlldge is empowered, for the purpose |
g obtammg proof of ¢ relevant’ facts, to ask questions
even concerning ‘irrelevant ’ facts, or in other words, -

facts not falling under the definitions of relevancy;

nor can any objection be taken to these questions. I
have heard this power described by a person incredu- ‘
lous of the value of the English system of evidence

as nothing less than its reductio ad absurdum.  And,

 indeed, if the liberty of receiving testimony technically
irrelevant were to be very largely and universally em-
ployed in India, there might be some justice in the
charge. But I take the provision as intended, so to
speak, to ease off the law of evidence, which will now
be at everybody's command, until the practical re-
sults of its general application in India have been
sufﬁmently observed. So understood, the expedient
seems to be prudent and ingenious. Meanwhile, the
rules of evidence will be binding on contending
litigants and on their advocates, while they will
doubtless be generally obeyed by the judge, and will
in any event exercise a steadying and sobering in-
fluence on his mind.

. It does not fall within the scope of this paper to
inquire whether the English Law of Evidence has
had any, and what, effect on English methods and
habite of thought. But I have no doubt that the
effect has been considerable. In our day, the great
chastener and corrector of all investigation, and of
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fhe whole busmess of mference fmm the knuwn
. unknown, is scientific i mqmry into’ the facts of nat 1res
. but though its influence, great clh’ea'dy, is destm‘edi‘
be much greater, it is altogether modern. Lnghs.
- men have for long had, not indeed an adcqnaﬁce, but‘. Ui
i ‘valuable substitute for it in ‘their law of evidence. I i
do not deny that they in some dewree owe this advan- an
tage to an accident. The eewly mles of exc,luslcm“_i,
adopted by our law, though foundcd on views of .
human  conduct Whmh contained a con%demble |
‘amount of truth, were soon seen to reqmre hmﬂ;mzon
~if they were to be brought into still fu rther harmony
with human nature; and thus the Q;reat practical
sagacity which has always distinguished Enr*hhhf"‘” 0
lawyers came to be employed on the modification: of"‘ .
 these rules—always, however, restrained and soberedj\ .
by their veneration for dominans principles long since | ‘
judicially declared. The system evolved had many\m"‘
defects, some of which have been removed; but even.
. inits ummproved state it produced a certain scvem‘cy

‘ ~of judgment on questions of fact w}nch has lonrr been
a healthy characteristic of the English mind. ’[‘he“‘ I

experience of any observant person will proba,bly i
supply him with instances in point; but I take a less
familiar example in the specially English school J
history. It has certainly been strongly affected by
canons of evidence having their origin in t_he‘i‘ldw‘,
Nobody can doubt that the peculiarities thus produced
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ROMAN LAW AND LEGAL EDUCATION: .

Iz it were worth our while to inquire narrowly into
the canses which have led of late years to the

' revival of interest in the Roman eivil law, we should
~ probably end in attributing its increasing populamty
~ rather to some incidental glimpses of its value which

_have been gained by the English practitioner in the

course of legal business, than to any widely diffused
or far- reachiﬂb' appreciation of its importance as an
instrument of knowledge. It is most certain that the
' higher the point of jurisprudence which has to be dealt

~ with, the more signal is always the assistance derwed i
by the English lawyer from Roman la.w ‘and the
higher the mind employed upon the questmn, the
 more unqualified is its admiration of the system by |
which its perplexities have been disentangled. But

the grounds upon which the study of Roman juris-

prudence is to be defended are by no means buch as. |
to be intelligible only to the subtlest intellects, nor
do they await the occurrence of recondife points of
law in order to disclose themselves. It is beheved;* |

! (Published in the (.,ambndge Hssays for 1856 )
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o to oaﬂ attentlon in the present Essay

 The hxsfomcal connexion between the Roman
‘ Jurxﬁprudence and our own, appears to be now laoked, ‘
upon as fm'nlbhlrm one very strong reason for e

creased attention to the civil law of Rome. The fact,
of course, is not now to be questioned, The vulgar
helief that the English Common Law was indigenous
~ in all its parts was always so easily refuted by the

most superficial comparison of the text of Bracton

and Fleta with the Corpus Juris, that the honesty 01
the, higtorians who countent anced it can only be de-
fended by alleging the violence of their prejudices ;
_and now that the great accumulation of fragments of

,;nt;e-Justmmnean compendia, and the discovery of
‘the MS. of Giaius, have increased our acquaintance
with the Roman law in the only form in which it can.
 have penetmted into Britain, the suspicion of a partial

earher ﬁhatlon amounts almost to a certainty. The
‘ fa.ot. of' suah a filiation has necessamly the Iucrhest in-

| Terest. for the legal antiquarian, and it is of value

‘besides for its effect on some of the conrser preposses-
sions of Enelish lawym‘%. But too much importance
should ,nqt‘, be attached to it. It has ever been the
case in England that every intellectual importation
we have received has been. instantly coloured by the

fpéculiarities of our national habits and spirit. A

tha, _the suund‘ness of many of thcm will be reo%msed i ‘
‘ las soon as. they are stated, amd to these it is proposed i
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‘forewu Juluspx'udence mterpreted b5 the old Enghsh‘f,’d‘
common-lawyers would soon cease to be foreign, and
~ the Roman law would lose its distinctive character

with even greater rapidity than any other set of insti-
tutions. It will be easily understood that a system
like the laws of Rome, distingnished above all others “
for its symmetry and its close correspondence with
fundamental rules, would be effectually metamor-
phosed by a very slight distortion of its parts, or by

~ the omission of one or two governing principles.

Liven though, therefore, it be true—and true it cer-
tainly is—that texts of Roman law have been{wo‘i‘ke‘d
at all points into the foundations of our jurisprudence,
it does not follow, from that fact, that our knowledge
of English law would be materially improved by the
study of the Corpus Juris ; and besides, if too much
stress be laid on the historical connexion between the

systems, it will be apt to encourage one of the most

serious errors into which the inquirer into the philo-

_sophy of law can fall. It is not because our own

jurisprudence and that of Rome were onee alike that

 they ought to be studied together—it i is because they

will be alike. It is because all laws, however dissimi-
lar in their infancy, tend to resemble each other in
their maturity ; and because we in England are
slowly, and perhaps unconsciously or unwillingly, but
still steadily and certainly accustoming ourselves to
the same modes of legal thought and to the same



_ ults ha,d atteuned after centumes L accumt-
‘:Iated e&pémence and unwearied cultivation. ‘

W ‘The attempt, however, to explain at lencrth why
‘ ;th ﬂux and change which our law is v1s1bly under-
going furnlsh the strongest reasons for studymg B
'body of rules so mature and so ‘highly refined as ﬂmt
contamed in the Corpus Juris, would be nearly the
 same thing as endeavouring to settle the relation of
b Roman law to the science of jurisprudence ; and
53that mqmry, from its great length and dxﬂiculty,
it Would be obviously absurd to prosecute within
the hmlts of an Essay like the present. But there
is a set of considerations of a different nafure, '

| zmd equally forcible in thelr way, which cannot be
too strongly mnpressed on all who have the control
of legal or general education. The point whloh
they tend to establish is this -—-»the immensity of
the lgnomm'e to which we are condemmned by
ignorance of Roxmn law. It may be doubted
whether even the best educated men in Ilngland can .
,'fully realise how vastly important an element is’
Roman law in the general mass of human know-
ledwe, and how largely it enters into and pervade%
and modifies all products of human thought which
are _noﬁ’c;-“e:{gﬂusively English. Before we endeavour
to give some distant idea of the extent to which this
is true we muStfremind the reader that the Roman




law is not a system of cases, like our own.

| NATURE OF ROMAN LAW.

a system of which the nature may, for practical
purposes, though inadequately, be descnbed by saymg |
‘that it consists of principles, and of express wmtten:\j
rules.  Tn England, the labour of the lawyer is to
extract from the precedents a formula, which, ‘Whﬂié o\

 covering #hem, will also cover the state of facts to be

adjudicated upon ; and the task of rival advocates 18,

from the same precedents, or others, to elicit differ.

ent formulas of equal apparent applicability. Now,
in Roman law mo such use is made of precedents.

The Corpus Juris, as may be seen at a glance,

containg a great number of what our English law-
yers would term cases; but then they are in mno

* respect sources of rules—they are instances of their
 application. They are, as it were, problems solved

by authority in order to throw light on the rule, and
to ‘point out how it should be man'ipulated‘ and
applied. How it was that the Roman law came to
assume this form so much sooner and more com-
pletely than our own, is a question full of interest,

and it is one of the first to which the student should

address himself ; but though the prejudices of an
Englishman will probably figure to him a juris-
prudence thus constituted as, to say the least, anoma-
lous, it is, nevertheless, quite as readily conceived,

and quite as natural as the constitution of our own
system. In proof of this, it may be remarked that
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the Enwlmh"eomm(m law was clearly Conicethad by e

earhezst expomtors as wearing something of this
chamaf:ex'. It was regarded as existing somewhere in
the form af 2 symmetrical body of express rules,
'ldjllﬁ!t@d to definite principles. The knowledge of
,the,aybte‘;m,vhowever, in its full amplitude and pro-

_ portions was supposed to be confined to the breasts

of the judges, and the lay-public and the mass of the
legal profession were only permitted to discern its
cancmé[intertwiued with the facts of adjudged cases,
Manyh:tfmceé of this ancient theory remain in the
language of our judgments and forensic arguments,
and amdng them we may perhaps place the singular
use of the word ¢ principle’ in the sense of a legal
propomtwn elicited from the precedents by com-
pamson and induction, ‘

i The proper business of a » Roman jurisconsult was
thereiox*e confined to the interpretation and applica-
tion of express written rules—processes which must,
of course, be to some extent employed by the pro-
fessors of every system of laws—of our own among
bthéi‘s,‘fﬁhen we attempt to deal with statute law.
But the great space which they filled at Rome has
1o counterpart in English practice; and becoming,
as they did, the principal exercise of a class of men
characterised as a whole by extraordinary subtlety
and patience, and in individual cases by extra-
ordinary g‘*‘en‘iusv,- they were the means of produc-
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ing romlts Whmh the Enghsh pr'a,ctltlonerl /
centuries of attaining, We, ‘who speak w1thou‘t~
shame—occasionally with something hke prlde—-aof._;
our ill success in construing statutes, have at our‘
command nothing distantly resembling the apphances‘

~which the Roman jurisprudence su.pphee, parbly by

definite canons and partly by appropriate examples,
for the understanding and management of written
law. It would not be doing more than justice to
the methods of interpretation invented by the
Roman lawyers, if we were to compare the power
which they give over their subject-matter to the
advantage which the geometrician derives from
mathematical analysis in discussing the relations of
space. By cach of these helps, difficulties almost
insuperable become 'imigniﬁcant and processes
nearly interminable are shortened to a tolerable
compass. The parallel might be carried still further,
and we might insist on the special habit of mind

. which either class of mental exercise induces.

Most certainly nothing can be more peculiar, special,
and distinet than the bias of thought, the modes of
reasoning, and the habits of illustration, which are "
given by a training in the Roman law. No tension
of mind or length of study which even distantly
resembles the labour of mastering  English juris-

prudence is necessary to enable the student fo

realise these peculiarities of mental view ; but still
they cannot be acquired without some. effort and
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‘ ion  1s, Whether the eﬁort Whlch they' de- v
. mand ,bx‘mgﬂ with it sufficient reward. We can ‘only
*;:a,mwer by endecwourmrr to pomt out that they per—
 vade whole departments of thought and inquiry of
which some knowledge is essential to every lawyer,
| ‘and to every man of decent cultivation. |
 In the first place, it is to be remarked, that
all dmcusswn concerning Moral Phllosophy has: for
| nem'ly two centuries been conducted on the Con-
tinent of Europ&, in the langnage and accordmg to
the modes of reasoning peculiar to the Roman Civil
Law.  Shortly after the Reformation, we find two
great schools of thought dividing this class of subjects
hetween them. The most influential of the two was
at first the sect or sehool known to us as the Casuisty,
all of them in spxrwual communion with the Roman
(xatholtc Church, and nearly all of them affiliated to
one or other of her religious orders. On the other
sxda Were a body of writers connected with each
 other by a common intellectual descent from the
- great author of the treatise De Jure Belli et Pacis,
Hugo Grotius, Almost all of the latter were adhe-
rents of the Ref(}rmamon and, though it cannot be
said that thay were formally and avowedly at con-
flict with the Casuists, the origin and object of their
system were, nevertheless, essentially different from
those ‘Qf Ca.s,matx y. It is necessary to call attention
to this di’ffemnée, because it involves the question of
| ; o




TRDATI$E OF GROTIUS

the | mﬂuence of Roman law on that department of' |
thought with which both systems are concerned. Thef |
book of Grotius, though it touches questlons of pure
Ethics in every page, and though it is the parent,
immediate or remote, of innumerable Volume% of
formal morality, is not, as is well known, a professed |
treatise on Moral Philosophy ; it is an attempt to’
determine the Law of Nature, or Natural Law. Now,
without entering upon the question, whether the con-
ception of a Law Natural be not exclusively a creatmn
of the Roman jurisconsults, we may lay down that,
even on the admissions of Grotius himself, the dicta
of the Roman jurisprudence as to what parts of
known positive law must be taken to be parts of the
Law of Nature, are, if not infallible, to be received, at
all events, with the profoundest respect. - Hence the
- system of Grotius is implicated with Roman law at its
very foundation ; and this connexion rendered inevi-
table—what the legal training of the writer would
perhaps have entailed without “it——the free employ-
ment in every pfuamaph of technical phraseology,
and of modes of reasoning, defining, and illustrating,
which must sometimes conceal the sense, and almost
always the force and cogency, of the argument from
the reader who is unfamiliar with the sources whence
they have been derived, On the other hand, Casuistry
borrows little from Roman law. - A few technical
expressions, of Roman origin, have penetrated into



its language through the medmm of the Canon 1dW 3
’ but the form of the argument in the Casuistical writers
18 moatly taken from the course of a theological dis-
Ipumtlon in one of the academical ‘schools, and the
‘v1ews of morahty contended for have nothing what-
ever. m common with the undertaking of erotms
All that phﬂosophy of right and wrong which has
become fumous, or mfobmous, under the name of .
'Casm»Lry, had its origin' in the distinction between
Mortal and Venial Sin, A natural anxiety to escape
the awful consequences of determining a particular
act to be mortally sinful, and a desire, equally intel-
!wxble to assist the Roman Catholic Church in its
conﬂlct Wlth Protestantism by disburthening it of
an inconvenient theory, were the motives which
impelled the authors of the Casuistical philosophy
to the invention of an elaborate system of criteria, in-
tended to remove 1mmom1 actlons, in as many cases
as possﬂble, out of the category of mortal oﬁ"ences, ‘
and 0 stamp them as venial sins. The fate of
this expenment is matter of ordinary history. We
know that the distinctions of Casuistry, by enab.
ling the priesthood to adjust spiritual control to all
the varieties of human character, did really confer
on it an‘ -in’ﬂuenc’e With princes, statesmen, and

1 This subgec-b is fully and clearly discussed by Mr. Jowett,
Lpistles of St Pcml Vol ii., pp. 851, 352,

%%
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generals ke of in fhe ages before tha Reforma— i
tion, and did really contribute lar gely to that great
reaction which checked and natrowed the ﬁrs,t suc-
cesses of Protestantism. But beginning in the at-
tempt, not to establish, but to evade—not to dlSCQVGP-

a principle, but to escape a postulatemnot to settle
the nature of right and wrong, but to determine what
was not wrong of a particular natur e,mCasumtryf
went on with its dexterous refinements till it ended
in so attenuating the moral features of actions, and
50 belying the moral instincts of our being, that atk
length the conscience of mankind rose suddenly in
revolt agamst it, and consigned to one common ruin
the system and its doctors. The blow, long 1mpend
ing, was finally struck in the Provincial Letters of
Pascal ; and since the appearance of those memorable
,Papc,rs, no moralist of the smallest influence or credit
has ever avowedly conducted his speculations in the
footsteps of the Casuists. < The whole field of ethxcal‘ |
science was thus left at the exclusive command of the
writers who followed Grotius; and it still exhibits in
an extraordinary degree the traces of that entangle-
ment with Roman law which is sometimes imputed
as a fault, and sometimes as the highest of its recom-
mendations, to the Grotian theory. Many inquirers
since Grotius's day have modified his principles, and
_many, of course, since the rise of the Critical Philo-
. sophy, have quite deserted them ; but even those who
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have departed most W]dely from ' his fundamental
ussumptions have inherited much of his method of
statement, of his train of thought and of his mode of

illustration ; and these have little meaning and no

_point to the person 1gnorant of Roman Jjurispru-
‘dence. And, moreover, as speculations on ethics are
unphcated with, and exercise perceptible effect on,
almost every department of inquiry which is not part
of physics or physiology, the element of Roman law
in the ethical systems of the Continent makes itself
felt in quarters where, at first sight, one is quite un-
able to understand its presence. There is reason to
_ believe that we in England attach much too slight an
importanc‘e to that remarkable tinge of Roman law
which is all but universal in the moral and political
;phllosophy of Continental Europe. It has often been
remarked with regret or surprise that, while the

learned in the exacter sciences abroad and in England

have the most perfect sympathy with each other—
while the physician or the mathematician in London
is completely at home in the writings of the physician
or the mathematician in Berlin and Paris—there isa
sensible, though invisible and impalpable, barrier
which separates the jurists, the moral philosophers,
the politicians, and, to some extent, the historians
and even the metaphysicians of the Continent from
those ‘who professedly follow the same pursuits in
England. A vague reference to our insular position
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gives mo clue to this anomaly The e‘;cepuonal'f‘ |
character of our political institutions but partmlly“'
explains it. Some difference in the mtellectual train-
ing of Englishmen from that of foxelgnere must lie at
the bottom of it, and the general mass of our auquu'e? |
ments is unlike that accumulated by educated men i
_ other countries simply in the total omission of' the s
ingredient of Roman law. ‘
If these views are correct, the argument for the
cultivation of Roman law as a branch of English legal‘ |
education will have been carried some way, for it is
probably unnecessary to show at length the i‘nti‘mﬁ‘t_e-
relation of moral philosophy to jurisprudence. Per-
haps the state of English thought on ethical subjects
may seem to take away something from the force
of the reasoning. Unquestionably, the writings of
Locke, and the immense development of Locke's
 doctrines by Bentham, have given us an ethical
system which exercises very deep influence on the
‘intellectual condition of England, and which at the
same time borrows little or nothing from Roman law.
The objection, however, may be answered in several
ways. While it is doubtful whether it is desirable or
possible that moral philosophy should be taught in
England on any one set of principles, it is certainly
neither desirable nor possible that it should be taught
~ apart from its history. Moreover, the disconmexion
between the Roman law and the philosophyof Bentham



exists rather in form than in substance. The latest
~ and most sagacious expositors of Bentham have for-
 mally declared ! their preference for the phraseology
and the methods of Roman jurisprudence; and,
indeed, there would be no great presumption in
asserting that much of the laborious analysis which
Bentham applied to legal conceptions was directed to
‘the establishment of propositions which are among
the fundamental assumptions of the jurisconsults.
Truths which the language of English law, at once
ultra- popular and ultra-technical, either obscures or
conceals, shine clearly through the terminology of
the Roman lawyers ; and it is difficult to believe that
they would ever have been lost sight of, if English
common sense had been protected against delusion by
knowledge of a system of which common sense is the
governing characteristic. It is remarkable, too, that
the law of England, wherever it touches moral philo-
sophy openly and avowedly, touches it at the point at
which it is most deeply implicated with Roman law.
It is difficult to read the early Equity Reports with-
out being struck by the influence which a particular
~ school of jurists—the series of writers on the Law of
Nature—had on the minds of the judges who first
gave form and system to the jurisprudence of the
Court of Chancery. NOW, in the volumes of this

! Amstm, Province of'Jw zspmclence Deie;mmed App. pp- 45
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; phraseoloay smd fhe mode,s of reasomnrr pemihar‘ ool
Roman law, but the two departments of thought have
not as yet been recognised as separable, and a8
| capable of being considered apart from each other.
 Even now, whenever a propomhon of moml philosophy ‘
~ makes its appearance in an argument or in a Judwﬂl
decision, it generally appears in the dress which was
given to it by the first successors of Geotius. This
peculiarity may, perhaps, be partially accounted for
by the eredit into which Story's Conflict of Laws—in
the main a compendium of extracts from the writers
. just mentioned—has risen among us as an authomby .
on Private International Law. e ‘_
- We are here brought to the verge of some con-ﬁ
mdemtlons of a rather different character. In every
_ language there are necessarily a nimber of words and
~ phrases which are indicative of legal conceptions, and‘
which carry with them a perpetual refercnce to the
- pature and the sanctions of law. Without such ex-‘
pressions, a vast variety of propositions in ph110'30phy,
in political economy, in theology, and even in strict
science; could never be put into words, Now, it is
remarkable that the English language derives a very
small number of these expresmons from Enghsh law;
and, indeed, few things are more curmus, or more
illustrative of the peculiar relation in which the las
of England has always stood to the other departments
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nf Enghsh thought than the shghtness of the in-
 fluence which our jurisprudence has exercised on our:
tongue. ‘The Law of Procedure and some other sub-
“ordinate departments have contributed, though not

‘ ar«rely, to enrich our vernacular dialect; and both in

England and in America a considerable number of
legal phrases have acquired currency -as slang; but
the expressions in classical English which are indica-
tive of fundamental ]e gal conceptions, come to us,
‘almost without an exception, from Roman law. They

have filtered into the language from a variety of
soutces, and never haying been kept to their original
meaning by any controlling system or theory, they
have become mere popular expressions, exhibiting all
the deﬁcwmws of popular speech—vague, figurative,

and inconsistent. Looked at even from an unpro-
fessional point of view, this is a great evil. Unlike
other nations, we lose all the advantage of having
the most important terms of our philosophical phrase-

ology sorutinized, sifted, and canvassed by the keen
intellect of lawyers; and we deprive ourselves of that bl
remarka.ble, and almost mysterious, precision which is
given to words, whén they are habitually used in dis-

cussions which are to issue directly in acts. Tt is

difficult to say how much of the inferiority of Eng-

land in philosophical speculation is owing to this

laxity of language; and even if the mischiefs which

it is caleulated to produce were in themselves trifling,
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 they would become folmlda,ble in a country‘ Whlch is
governed by free discussion, We can easxly trace

their effects on minds of ‘rigld aceuracy. ])entha.m o

was driven by them to invent & new vocabulary of
his own, which is still the greatest obstacle to his in-
fluence. Mr. Austin can only evade them by a style ‘
out of which metaphor has been weeded till it has
become positively repulsive. Dr: Whewell has ac-
knowledged them by repeatedly falling back on the
strict usage of the Roman jurisconsults. The evil,
however, is not one which is felt solely by writers on
the philosophy of ]urlsprudence. It extends to pro-
fessional lawyers.  Like all men who speak and think,
~ they employ the expressions which havebeen described
_ as inherited by us from Roman law; but they employ
. them solely as popular expressions-—as expressions
which serve merely to eke out technical phraseolqg.jx,.
Even ¢ Obligation,” the term of highest dignity and
importance in all jurisprudence, is not defined in
English law, and is used by our lawyers with reckless
inconsistency. The consequence is not quite the same
as on the unprofessional world, It would be absurd
to tax the English Bench and Bar with inaccurate
thinking. But the natural resource of an accurate
mind, dealing with mere popular Ianfruage 18 pro-
lixity. Words and phrases must be constantly quahhed
and limited, and every important proposition, to pre-
. vent misapprehension must be put in a great va,mety
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;,of' forﬁis.  Hence the extmordma,ry length of our

‘ forensw arguments and legal decisions, ‘Hence that

fmghtful accumulation of case- law which conveys to
Enﬂv’hsh ]ur1.3p1 udence a menace of revolution far more
serious than any popular murmurs, and which, if it
does nothmg else, is giving to mere tenacity of memory
& disgraceful advantage over all the finer quahtles of
the legal intellect. |
There never, probably, was a technical phraseology
Whléh, unaided by popular language, was in itself
sufficient for all the uses of lawyers. Where, how-
ever, the technical vocabular y is fairly equal to the
problems which have to be discussed, the inconve-

niences just alluded to are reduced to a minimum.

Is this the case with English law? I is impossible
to answer the question without calling attention to
the singular condition of our whole legal language.
The techmc'al part of it—whatever may be thought
of the system to which it was an appendage—was
‘certainly once quite able to cope with all the points
which dro‘se ; nordid it drop or relax any of its re-
markable precision in solving them. But its service-
ableness has long since ceased. The technicalities of
English law have lost all their rigidity and accuracy
without at the same time becoming equal to the dis-
cussion of the questions which press daily on the at-
tention of the Bench and the Bar. We misuse our
terms of art without scruple-~freely applying, for '
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xample, to Personalty e*{prebsmn& whu,h, havmg;f;‘ :
their origin in real property law, a.w ulﬂmat@ly :;
referrible to feudal conc:eptmns—-—-—and yet we have
to call in popular plxraseoloéy to an extent unknown‘
in any other system. Nothing harsher can be said
~ of a legal vocabulary, than that it consists of techmcal"'s
phraseology in a state of dlslntegratlon, and of popu(
lar language employed without even. an aﬁecta.twn of

. precision.  Yet this reproach is the literal. truth a8
respects the law of England. Many causes may be
assigned for it. The eccentric course of our law
reforms has, doubtless, contributed to it ; and it
should not be forgotten that lawyers are apt to stra,m
technical terms to mew uses, under a sense of theu'
) supemm ity to Janguage borrowed from ordinary dis-
course. But the grand cause of all has been the
slightness of the care which, owing to the absence of
an organized educational system, has been bestowed
in Englzmd upon Legal and Legislative Expressmn.‘ |
~ The heterogencousness of the sources from which our
tongue has been derived appears to impose on us,
more than on any other nation, the duty of nurturing
this branch of legal science ; and yet there is no
nation in the world which has neﬂ'lected it 8o signally.
The evil consequences of our indifference have at
Jength become patent and flagrant. They make
themselves felt on all sides. They are seen in the
' lengthiness of our Law Reports. They show them-
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] ‘selveg in the miscarriages of our Acts of Parhament
"'.[;lwy put us to the blush in the clumsiness of our

 atfempts to grapple with the higher problems of law.

It would be unpertment to pretend that any one com-
~ plete remedy can be pointed out, but it may be

affirmed without hesitation that several palliatives

are within our reach, Though the dec&y of the
technical element in our legal dialect is probably
beyond help, a far greater amounf of deﬁmtenes&,
distinctness, and consistency might assuredly be

given to the popular ingredient. =Legal terminology

mlght be made a distinet department of legal educa-
tion ; and there is no question that, with the help of
‘ ‘the Roma.n law, its improvement might be carried on
almost indefinitely. The uses of the Roman j Jjuris-
prudence to the student of Legiélati‘ve and ‘Legal Ex.

pression are easily indicated. [First, it serves him ag

a greaf model, not only because arigorous consistency
~ of usage pervades its whole texture, but because it
shows, by the history of the Institutional Treatises,
in what way an undergrowth of mnew technical
langnage may be constantly reared to furnish the
means of expression to new legal conceptions, and to
supply the place of older technicalities as they fall
into desuetude. Next, it is the actual source of what
has been here called the popular part of our legal
dialect; a host of words and phrases, of which
‘ Obligation,” ¢ Convention,’ Contract, ¢Consent,’
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“Possession,’ and ‘Prwcmptxon are only afew sample&
are employed in it with as much precision as are, or ‘
were, ‘ Estate Tail” and ‘Remainder’ in English hw.
Lastly, the Roman jurisprudence throws into a
dehmte and concise form of words a vamety of legal |
conceptions which are necessarily realized by Enrrlmh
lawyers, but which at present are expressecl differently
by different authoritics, and always in vague and“
general language. Nor is it over-presumptuous Ry
 agsert that laymen would benefit as much as lawyers
by the study of this rrrem: system. The whole phi-
losophical vocabulary of the country nught be
improved by it, and most certainly that region of
thought which connects Law with other branches of
speculative inquiry, would obtain new facilities for
progress. Perhaps the rn'eatest of all the advantages
which would flow from the cultivation of the Roman
jurisprudence would be the acqmsltxon of a phmse-
ology not too rigid for employment upon points of
the philosophy of law, nor foo lax a,nd elastlc for .
their lucid and aceurate discussion. | :
In the identity of much of our populfu' legal/-
phraseology with the technical dialect of Roman law
we have one chief source of the intellectual mist
which interposes itself between an Englishman and a
large part of Continental philosophy. We have also
the chief reason why it is so difficult to convince an
' Englishman that any such impediment exists. T)eal-
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‘ ung,, orthemost part, Wi‘iﬁh fl&hguage‘- to which he is

accustomed ‘he can scarcely be persuaded ‘that he | |
gaing at most that sort of half knowledcre whiehyag (i

cvery lawyer ‘knows, an mtelhgent layman will
acquire from the perusal of a legal treatise on a
branch of law in which the technical usage of words
does not widely differ from the vernacular, There
is, howcvor, one subject of thought common to our-
selves and the Continent, on which scarcely one man

among us has. pmbably consulted foreign writers of

1*epute without feeling that he is in most 1mperfect
contact with his authorities. It is the secret belief of
many of ‘the most accurate minds in England that
. International Law, Public and Private, is a science of
déclarhb.tidn and, when phraseology intended by the
writer to be taken strictly is understood by the reader
loosely, the impression is not at all unnatural. We
cannot, possibly overstate the value of Roman Juris-
prudence as a key to International Law, and particu-
larly to its most important department, Knowledge ‘
of the system and knowledge of the history of the
system are equally essential to the comprehension of
the Public Law of Nations. It is true that madequate
views of the relation in which Roman law stands to
the Internatlonal scheme are not confined to English-
men,  Many contemporary publicists, writing in
languages other than ours, have neglected to place
themselves at the pomt of view from thh the
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 originators of Public Law regarded 1t ! and to hlb
omission we must attribute much of the a,rbltrary '
assertion and of the fallacious reasoning with whxch
the modern literature of the Law of Na.tlons is un-
fortunately rife. If International Law be not studied
 historically—if we fail to comprehend, first, the in-
Afluence of certain thoeries of the Roman jurisconsults
on the mind of Hugo Grotius, and, next, the influence
. of the great book of Grotius on International Juris-
prudence,—we lose at once all chance of comprehend-
ing that body of rules which alone protects the
European commonwealth from permanent a‘narchy‘,
~ we blind ourselves to the principles by conforming
. to which it coheres, we can understand neither 'its,
 strength nor its weakness, nor can we se‘parate those
arrangements which can safely be modified from those
which cannot be touched without shaking the whole
- fabric to pieces. The authors of recent international
treatises have brought into such slight prominence
the true principles of their subject, or for those prin-
ciples have substituted assumptions so untenable, as
to render it matter of no surprise that a particular
school of politicians should stigmatize International
Law as a haphazard collection of arbitrary rules,
resting on a fanciful basis and fortified by a wordy
rhetoric. Englishmen, however,—and the critics al-
luded to are mostly Englishmen,—will always be
_ more signally at fault than the rest of the world in



| co“ onance Wlth fa.mﬂmr e‘ipressmns, Whlle to bha“
meanmg _a‘mhex's they have two most insufficient ‘
‘g;,mdes r | he Latm etymolocfy and the usage of thel‘
equw:zlent ’rerm in the non-legal literature of Rome.
Little mm'e than a year has elapsed since the Lower

House Of the English Parlmment oceupied several | L

 hours
‘commgmest terms ! inherited by modern Jurisprudence
from Roman law, N or are these remarks answered

rth a discussion as to the import of oneof the |

by urging that comparative ignorance of International
‘Law is of little consequence so long as. tthe parties to |

[ntematwnal discussions completely understand each
other;; or, ag it might be put, that Roman law may he
unportant to the closet-study of the Law of Nations,

but s unesselltznl a8 regards diplomacy. There cannot

be a daubt ’rhaf our success in negotiation is sometimes
1)crcepubly* aﬂ“ected by our neglect of Roman law;
for, from thm cau%e we and the publie, or newctmtors, ]
of other countries constantly misunderstand each
other It i is not rarely that we refuse respect or at-
tentmn to dxplozmnc communications, as wide of the
pomt and full of verbiage or concexts, When, in fact,

i »Solzdazfement Hemsard.’s Ptrrhamentarg/ Débates, July 97th,
1855 ‘ ,

AA
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they owe those imaginary 1mperfectlons blmply to the‘ .
juristical point of view from which they have been
‘conceived and written, And, on the other hand

state-papers of English origin, which to an Englmh-‘ L
man’s mind ought, from their strong sense and di‘ve’ct# il
ness, to carry all before them, will often make but an

inconsiderable impression on the recipient from their

not falling in with the course of thought which he
insensibly pursues when dealing with a question
of public law, In truth, the technicalities of Roman
law are as really, thongh not so Wslbly, mixed up
with questions of diplomacy as are the technicalities
of special pleading with points of the English Common
law. So long as they cannot be disentangled,
English influencesuffers obvious disadvaniage through
the imperfect communion of thought. It is undesir-
able that there should not be among the English
public a sensible fraction which can completdy
decipher the documents of International transactions,
but it is more than undesirable that the incapacity
should extend to our statesmen and diplomatists.
Whether Roman law be useful or not to English law-
yers, it is a downright absurdity that, on the theatre
of International affairs, England should appear by
delegates unequipped thh the species of knowledge
which furnishes the medium of intellectual commu-
nication to the other performers on the scene. ‘

The practitioner of English law who would care



little for the recommendations of this study which
have as yet been mentioned, must nevertheless feel
‘that he has an interest in Roman jurisprudence in
reapect of the relation in which it stands to all, or
 nearly all, forelgn law. It may be confidently as-
 serted, that if the English lawyer only attached him-
 self to the study of Roman law long enough to master
the technical phrascology and to realize the leading
'lég&l _conceptions of the Corpus Jurs, he would
approach those questions of foreign law to which our
Courts have repeatedly to address themselves with
an advantage which no mere professional acumen
acquired by the exclusive practice of our own juris-
prudence could ever confer on him. The steady
~ multiplication of legal systems, borrowing the entire
 phraseology, adopting the principles, and appropriat-
‘ing the greater part, of the rales of Roman juris-
prudence, is one of the most singular phenomena of
our day, and far more worthy of attention than the
most shdwy manifestations of social progress, This
~ gradual approach of Continental Europe to a unifor-
‘mlty of municipal law dates unquestionably from the
first French Revolution. Although Europe, as is well
known, formerly comprised a number of countries and
provinces which governed themselves by the written
Roman law, interpolated with feudal observances, there
does not seem to be any evidence that the institutions
~ of these localities enjoyed any vogue or favour beyond

A'A 2
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thmr boundanes. Indee;d in the ea.rlwr par
lust century there may be traced among the educat
men of the Continent something of a fcehng in favour
of English law—a feeling prooeedm e to be
feared, rather from the general enthusmsm for | i
 English political institutions which was then preva»f
lent, than founded on any very accurate acqumntaﬂce‘ Ll
‘with the rules of our ']umsprudeuce., Qertamly, oS
respects France in particular, there were no visible
" gymptoms of any general preference for the msmtu-‘:
tions of the pays de droit dorit as opposc:d to the pro-{:r
vinces in which customary law was obgerved. But
then came the French Revolution, and brought with
it the necessity of preparing a general code for
France one and indivisible, Little is known of the Ll
special training through which the true author's gk
this work had passed ; but in the form which 1t ultl?“
mately assumed, when published as the Code
Napoleon, it may be described, without great mac»"”
curacy, as a compendium of the rules of Roman law ! W

1 Tt is not intended to imply that the framers of the Code wal‘
simply adopted the Civil law of the pays de dyoit dority and rejected
. that of the pays de droit coutumier, Many texts of the French'
Codes which seem to be literally transcribed from the Corpus Juris
come from the drodt coutwmier, into which a large element of Roman
Jaw had gradually worked its way. Those parts of the Code Civil
in which the Crstoms have been followed in points in which they :
differed from the Roman law are chiefly the chapters which have
reference to Personal Relations; but'in this department there had b
been, as might be expected, conmdmable deviations from Roma.n |
jnnsprudence even in the pays de drott derit. ‘
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then prachsed in I*rzmce, cleared of all feudal k!

. mixture—such rules, however, being in all cases .
i tqken with the extensions given to them, and the

| ;mterprommons put upon them by one or two emi-
nent French jurists, and particularly by Pothier,
The French conquests planted this body of laws over
the whole extent of the French Empire, and the
kingdoms immediately depmndeut on it; and it is
incontestable that it took root with extraordinary ‘
quickness and tenacxty The highest tribute to the |
French Codes is their great and lasting popula,nty
with the people, the lay-public, of the countries into
wlnch they have been introduced. How much‘
. weight ought to be attached to this symptom our
own experience should teach vs, which surely shows
us how thoroughly indifferent in general is the mass
“of the public to the particular rules of civil life by
which it may be governed, and how extremely super-
-“ﬁcml ‘are even the most energetic movements in
fayour of the amendment of the law. At the fall of
‘the Bonapartist Empire in 1815, most of the re-
 stored Governments had the strongest desire to expel
the intrusive Jumsprudence which had substituted
iteelf for the ancient customs of the land. It was
found, however, that the people prued it as the
most preclous of possessions : the attempt to subvert
‘ it wag persevered in in very few instances, and in most
‘ of ‘them the French Codes were restored after a brief
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abeyance. And not only has the obswvance M“

these laws been confirmed in almost all the Gouﬁtl‘lf*ﬁ-(‘”
which ever enjoyed them, but they have made their
way into numerous other communities, and oceasion- ‘
ally in the teeth of the most formidable politicall |

obstacles. So steady, indeed, and so resistless has

been the diffusion of this Romanized jurisprudence,
either in its original or in a slightly modified form,
that the civil law of the whole Continent is -‘clearly
destined to be absorbed and lost in it. It is, too, we:
should add, a very vulgar error to suppose that the

civil part of the Codes has only been found suited to ‘

a society so peculiarly constituted as that of ‘Fra“nce..
With alterations and additions, mostly directed to
the enlargement of the testamentary power on one
side, and to the conservation of entails and primoge-
niture on the other, they have been admitted into
countries whose social condition is as unlike that of
France as is possible to conceive. A written juris-
prudence, identical through five-sixths of its tenor,
regulates at the present moment a commuﬁity mon-
archical, and in some parts deeply feudalized, like
Austria,' and a community dependent for its exist-
ence on commerce, like Holland—a society se near

! The Code of Austria was commenced under Joseph' IL, but
not completed till 1810, The portions of it which were framed after
the appearance of the French Codes follow them in everything except
some minor peculiarities of expression,
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i “}fbhe pmnacle Of cmhzatmn as France, and one as
~ primitive and as httlc culmvated ag that of Slcﬂy and
o Southern Ttaly. | A

. Undeniable and most renmrkable as is thls feu,t uf |

ﬂithe diffusion within half a century over nearly all =

 Europe of a jurisprudence founded on the Civil Law
of Rome, there are some minds, no doubt, to which
it will lose much of its significance when they be-.
think themselves that in the ground thus gradually
| ‘occupled the French Codes have not had to compete
| dwectly with the Law of England. We can readily
anticipate the observation, that against these con-

' quests of a Romanized jurisprudence in Europe may
be set off the appropriation of quite as large a field |

by the principles of our own system in America.

There, it may be said, the English uncodified juris-
prudence, with its conflict of Law and Equity, and
every other characteristic fmomaly, is steadily
 gathering within its influence populations already
. counted by millions, and already distinguished by as
high a social activity as the most progressive com-
‘munities of Continental Kurope. It is not the object
of this Essay to disparage the English law, and stiil
less its suitableness to Anglo-Saxon societies ; but it
is only honest to say that the comparison just sug-
gested does mot quite give at present the results
expected from it. During many years after the
severance of the United Stafes from the mother-
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unoccup1ed termtory of the Federatmn dld all. mf
them assume as the standard of decision for the (Jourtﬂ

in cases mot provided for by legislation, either the ‘
Common law of England, or the Common law e
as transformed by early New England statutes

into something closely resembling the Custom o
of London. But this adherence to a single model
ceased about 1825, The State of Louisiana, for a

considerable period after it had passed under the .

dominion of the United States, observed a set, of civil
rules strangely compounded of English case-law,

French code-law, and Spanish usages. The consoli-

dation of this mass of incongruous jurisprudence

was determined upon, and after more than one un-

successful experiment, it was confided to the first legal
genius of modern times—Mr. Livingston. Almost
unassisted,’ he produced the Code of Louisiana, of all
republications of Roman law the one which appears

to us the clearest, the fullest, the most phllosdphlcal 4

and the best adapted to the exigencies of modern
society. Now it is this code, and not the Common
law of England, which the newest American States
are taking for the substratum of their laws. The
diffusion of the Code of Louisiana does, in fact,

! Mr, Livingston, as is well known, was the sole author of the
Criminal Code, In the composition of the Civil Code, he was asso-
ciated with MM. Derbigny and Morolislet; but the most important
chapters, including all those on Contract, are entirely from his pen,
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f“se*mc,tly keep step mth the extension of the termtary
. of the I‘ederahon And moreover, it is producing

o &enmble ef?ects on fhe older American States. But

i for its success and popularity, we should not probably
have had the advantage of watching the greatest ex-
_periment which has ever been tried on Fnglish
jurisprudence—the still-proceeding codification and
_ consolidation of the entire law of New York. |

. The Roman law is, therefore, fast.becoming the
lingua franca of universal jurisprudence ; and even
now its study, imperfectly as the present state of
English feeling will permit it to be prosecuted, may
nevertheloss be fairly expected to familiarize the
English 1awyei' with the technicalities which pervade,
and the jural conceptions which underlie, the legal
~gystems of nearly all Europe and of a_ great part of
America. If these propositions are true, it seems
scarcely necessary to carry further the advocacy of
the improvements in legal education which are here
contended for. The idle labour which the most
dexterous practitioner is compelled to bestow on the
simplest questions of foreign law is the me_asure'of
‘the usefulness of the knowledge which would be con-
ferred by an Institutional course of Roman juris-
prudence.

In the minds of many Englishmen, there is a

decided, though vague, aggociation between the study
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of Roman law and the vchemently controvert_ ‘

of (Jodxﬁcatmn. The fact that the two sub;ects are
thus ‘1ssocmted renders it de%trable that we shoul
endeavour to show what, in our view, m their mal‘”

bearing upon each other; but, before the attempt 1&
‘made, it is worth while remm‘kmw that this term

¢ Codification,” modern as it is, has already undergone:

that degradation of meaning whmh seems in ambush

for all English words that lie on the border-land L
between legal” and popular phmseology, anc has .
contracted an important ambiguity. Both those
who affirm and those who deny the expediency
of codifying the Emglish law, visibly speak of Codiv,

fication in two dlﬁf'ereut senses. In the first place, e
they employ the word as synonymous with the B
 version of Unwritten into Written Law. The differ-
ence between this meaning and another which will Be

noticed presently, may best be illustrated by pomtmw  ‘

to the two Codes of Rome—the one which began andj, .

the one which terminated ber jurisprudence—the
Twelve Tables and the 0073)1’08“ Juris of Justinian,
At the dawn of legal history, the knowledge of | the
Customs or Observances of each community was
universally lodged with a privileged order; with an
Aristoeracy, a Caste, or a Sacerdotal Corporation.
So long as the law was confined to their breasts, it
was true Unwritten Law ; and it became written Law
when the juristical oligarchy was compelled to pavt
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w1th its e\:chmve information, and when the rules of
civil life, put into written characters and exposed to
| pubhc view, became accessible to the entire society.
The Twelve Tables, the Laws of Draco and to some
o;xtent.: of Solon, and the earliest Hindoo Code, were
therefore products of Codification in  this first sense
of the word. There is no doubt, too, that the English
i udges and the Parliaments of the Pays Coutumiers
in France long claimed, and were long considered, to
be depositaries of a body of law which wag not en-
tively revealed to the lay-public. But this theory,
whether it had or had not a foundation in fact,
gradually crumbled away, and at length we find 1
clearly, though not always willingly, acknowledged
that the Legislature bhas the exclusive privilege of
declaring to be law that which is not written as law
in previous positive enactments, or in books and re-
cords of authority. Thenceforward, the old ideas on
the subject of the judicial oflice were replaced by the
assumption, on which the whole administration of
justice in England is still founded, that all the law is
declared, but that the Judges have alone the power
of indicating with absolute certainty in what part of
it particular rules are to be found. For at least two
centuries before the Revolution, the French Droit
Coutumier, though still conventionally opposed to the
Dvoit Eerit, or Roman Law, had itself becorne writéen
law ; nobody pretended to look for it elsewhere than
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in Royal Ordmances or in the Lwres' de'(youtum 5y
"o in the tomes of the Feudists. So, fmgmn,‘xtisls not
demed by anybody in England, ‘and certmnly not by
the Fnrrlwh Judges, that tey poSmble pl’Opcssmo
of anhsh jurisprudence may be found, in some form
‘or other, in some chapter of the Statutes at Large, ov' ©
in some page of one of the eight hundred volumes =
of our Law Reports. ‘English Law is therefore L
Written Law ; and it is also Codified Law, ‘if the
conversion of unwritten into written law is (Jodm-_j
cation.  Codification is, however, plam}y used o
another sense, flowing from the association of the word
with the great experiment of Justinian. Whm{;f |
Justinian ascended the throne, the Roman law had
been written for centuries, and the undertaking of
the Emperor and his advisers was to give orderly
arrangement to this written law-_to deliver it from Wi
obscurity, uncertainty, and inconsistency—to clear it

of irrelevancies and unnecessary 1epe‘r1t10ns---‘co re-
‘duce its bulk, to popularize its study, and to facxhtate |
its application. The attempt, successful or not, gwes" o
a second meaning to Codification.  The Wordsxgmﬁeq i

the conversion of Written into well Written law ; and

in this sense English jurisprudence is certuihly' not
Codified, for, whatever be its intrinsic ‘merifs Atan
loosely and lengthily written, and its Corpus Juris is

a Law Library. Yet surely Codification, taken in

this second acceptation, indicates one of the highest and
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' worthmt obJects of hum:m endea,vour' e is alv,'ru)w

. difficult to know what requires to be proved in

 England ; but it appears tolerably obvious, that i
 law be written at all, it is desirable that it should be
clear]y, tersely, and accurately written. The true
_ question is, not whether Codification be itself a good
thing, but whether there is power enough in the

_ country to overcome the difficulties which impede its |

accomplishment. Can any body of men be collected
which shall join accurate knowledge of the ex:.st;mg
aw to a complete command of leg sislative expression
and an intimate familiarity with the principles of

legal classification ? If not, the argument for a

Codification of English law is greatly weakened. Few

‘will deny that badly-expressed law, thoroughly

undm stood and dexterously ‘manipulated, is better
than badly-expres*sed law of which the knowledge is
atill to seek. - And, indeed, when it doés not seem yet

conceded that we can produce a good statute, it ap-

pears prematme to ask for a Code.
It cannot be pretended that knowlcdore of the
" Roman law would by itself enable Englishmen to cope

with the difficulties of Codification. Yet it is certain
that the study of Roman law, as ancillary to the

systematic cultivation of legal and legislative ex-
p’reséion, would arm the lawyer with new capacities
for the task; and we may almost assert, having
regard to the small success of Bentham's experiments
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~on English legal phraseolocry, that Cochﬁcatwn vill.
“never become practicable in England ‘without somel |
 help from that wonderful terminology which is; as it
‘were, the Short-hand of jurisprudence. Smll larger
would be the sphere of Roman law if all obstacles
were overcome, and a Code of English law were
actually prepared. It is not uncommonly urged by- |
the antagonists of Codification, that Codified law has
‘$ome inherent tendency to produce glosse% or, as they

sometimes put it, that Codes always become overlaid
‘with commentaries and interpretative cases. If the

Jlearned persons who entertain this opinion, instead of
arguing from the half-understood statistics of forelo‘n “

systems, would look to their own experience, they .

would see that their position is either trivial or para-

doxical. If by Codified law they merely mean written
law, they need not go far from home to establish
their point; for the English law, which is as much
written law as the Code of Lomsmua, throws offin each
year about fifteen hundred aubhm‘ltatlve‘ Jl.xdgments,‘ ‘

and about fifty volumes of unauthoritative commen~

tary. On the other hand, if Codified law is used by
these critics to signify law as clearly and harmoniously
expressed as human skill can make it, their assertion
draws with it the monstrous consequence that a well-
drawn Statute produces more glosses than one which
is ill drawn, so that the Act for the Abol‘iti‘on of
Fines and Recoveries ought to have produced more



| cases tha.n the Thellu&son Act. 'The truth which lies
at the bottom of these cavils is probably this—that no
attainable skill applied to a Code can wholly prevent
the extension of law by judicial interpretation. Ben-
tham thought otherwise, and it is well known that in
several Codes the appeal to mere adjudicated cases is
expressly interdicted. But the process by which the
application of legal rules to actual occurrences enlarges
and modifies the system to which they belong, is so
subtle and so ingensible, that it proceeds even against
the will of the interpreters of the law ; and, indeed,
the assumption made directly or indirectly in every
| Code, that the principles which it supplies are equal

JUDICIAL LEGI&I.ATION Wil

1o the solution of every possible question, appears to

carry necessarily with it some power of creating what
Bentham would have called judge-made law. There
are means, however, by which this judicial legislation
may be reduced to a minimum. A Code, like a Statute,
narrows the office of the judicial expositor in propor-
tion to the skill shown in penning it. Some use,
though very sparing ' use, is made of cases in the in-
terpretation of French law; but the Code of Louisiana,
which was framed by persons who had many advan-
tages over the authors of the Code Napoleon, is said
to have been very little modified by cases, though the
practitioners of an American State have, as might be

! The exact extent to which cases are employed will be easily
seen on opening the Commentary of M. Troplong.
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expected 1o prqudme agamst them.‘ Yot the
preservative of all against over-reliance on a,dj
precedents, and the best mitigation of Jmpax'fectlona
~in a Code of English Law, would be something of tl
~ peculiar tact which is extraordinarily develéped?{ in
the Roman jurisconsults. We have already spoken of
the instruction given by the Civil law in the int erpr@— o
tation and manipulation of express written rules, It
may even be affirmed that the study of Roman juvis-
prudence is itself an education in thosc partmular i
exercises. il |
‘ Apart, however, from thcse htwa’ced questxons,
_ attention may be called to the tacit Codification
(the word being always taken in its second sense)
which is constantly proceeding in our law. Lvery L
time the result of a number of cases is oxpressed in a
formula, and that formula becomes so stamped w;th
authority——whether the authority of individual lcmm- N
ing or of long-continued usage—that the Courts
grow disinclined to allow its terms to be revised ona
mere appeal to the precedents upon which it origin-
ally rested, then, under such cireumstances, there is,
pro tanto, a Codification. Many hundred, indeed
many thongand, dicta of Judges—not a few proposi-
tions elicited by writers of approved treatises, suehl
as the well-known books on Vendors and Purchasers
and on Powers—are only (hstmo uishable in name
from the texts of a Code ; and, much as t‘ne current

I
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language of the legal profession may conceal it, an
acute observer may discover that the process of, as
it were, stereotyping certain legal rules is-at this
moment proceeding with unusual rapidity, and is,
indeed, one of the chief agencies which save us from
being altogether overwhelmed by the enormous
growth of our case-law. In the manipulation of texts
thus arrived at, there is room for those instrumen-
. talities which the Roman law has been described as
supplying—although doubtless the chance, which is
never quite wanting, of the rule being modified or
changed on a review of the precedents, is likely to
prevent the free use of canons of interpretation which
assume the fixity of the proposition to be interpreted.
‘No such risk of modification impends, however, over
the Statute-law ; and surely the state of this depart-
ment of our jurisprudence, coupled with the facts of
its vastness and its ever-increasing importance, make
the reform of our legal education a matter of the most
pressing and immediate urgency. 1t is now almost a
Commonplace among us, that English lawyers, though
matchless in their familiar field of case-law, are quite
unequal to grapple with express enactments ; but the
profession speaks of the imperfection with levity and
- without shame, because the fault is supposed to lie
with the Legislature. Unquestionably our legisla-
tion does occasionally fall short of the highest stan-
dard in respect of lucidity terseness, and orderly
B B



framed by lawyers, and are, in the long run; the fru

| with much greater justice, be explained by the specm
_mental habits of the Enghsh Bar in weneml ; and it
_is, in fact, one of the many consequences ¢ of forgettmg

arra,noemem + but even thoug,h the a,dmlss on
in all its tenor, it appears merely o shlft ‘the. prcmch
a single step, for nobody doubts that our. statutes m*e |

of whatever capacity for orderly dmpomtmn and
ever power of comprehensive expression are |
found among the Bar. The Statute- bnok is no credtt,

to the Legislature ; but it is, at the same mme, the |
opprobrium Jurisperitorum. Not, indeed, that 11:3
condition is attributable to individual framers of
statutes, who frequently work marvels, cnnmdermg
the circumstances in which they are placed. It may,

the great truth, that to secure the conmstency and
cohesion of a boc]y of law, a umf’orm system of legal
education is as necessary as a common understandmw
among the Judges, or a freein terchanwe of preceden\,
among the Courts. i L
Before, however, we try to establish the propom- L
tion just hazarded, it may be as well to notice the
argument which attributes all the 1mperfect1ons olf
the Statute-law to the procedure of thament. It

is urged that insufficient care is bestowed on the se~

lection of draftsmen, so that the results of the hmhest
gkill and labour are discredited by ]uxtaposumn thh
the work of inferior hands.  The grand bom'ce of




sage @throuorh the Houaes 380 that the umty of i
nguage and ccmceptmn which pervided the original
prﬁdubtmn is completely broken throun‘h, and the
. measure is mtarpol‘md with clauses penned in igno-

i 't‘x'emce of the particular tochmcal objects which the

“‘ﬁmt dra,ftsman had in view. For remedy of this pal
_ pable ovil, many schemes have been proposed : and

W 4 good emthorlty has suggested the creation of a hoard

i 0& official draftsmen, which shou]d 1‘ev1sc, the draft of
. every proposcd measure before it is submltted to
_ Parlisment, and to which every Bill, with its amend-

.“‘lment,s, qhould, at some stage of the subsequent pro-

ceedings, be referred, in order that the changes

accepted by the House should be harmomzed with

 the general texture of the enactment. The advan-

| dtage.s of such an institution, for all techmcal purposes ‘
“are not to be questioned ; but the plan seems one

 little hkdy to be adopted, as heing signally g

~ conflict with the current sentiments of Tnghshmm

It interferes in appwmnce with the liberty of Parlia-
‘ment, and there is no doubt that, in reality, it is a
much more. formldable institution than its projectors
imagine. In order that its objects should be com-
pletely realized, it would be probably necessary to arm
this board with all the powers whlch even under the
I‘t'ench Oonstltntlon of 1848 were conﬁded to the

BB 2
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Council of State ; and the admission 1nust‘inf‘h‘thetstj“r‘ i
be made, that the Council of State has always prac~ =

tically fettered the activity of French legislatures,
and has uniformly gained in dignity and power at the

expense of constitutional freedom.  Far be it Afrom i

us to deny that by a carefully-elaborated mechamsm ’

all these risks might be avoided ; but an improve-

‘ment likely at best to be opposed by such strong
prepossessions, might well be postponed, if a mmpler 0
remedy can be discovered. i

The truth is, that both the difficulty of draftmg

Statutes and the confusion caused by amending them
are infinitely greater than they need be, and infinitely
oveater than they would be if English practitioners
were subjected to any system of legal education in
which proper attention was paid to the dialect of
legislation and law. This branch of study may be
described, though the comparison cannot from the

nature of the case be taken strictly, as having for

its object to bring all language, for legal purposes, to

the condition of algebraic symbols, and therefore to

proc‘iuce uniformity of method in its employment,
and identity of inference in its interpretation. In
practice, of course, nothing more than an approxima-
tion to these results could be obtained; but it is
likely that a general educational machinery, even

though comparatively inefficient, would add materially

to the extent and importance of that portion of legisQ
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1 Aativ y;phraseology Whlch 18 | common qtor’k i
‘matters stand, each draftsman of statutes is nb&tolutely
\ "separated from his collwcrues. Each works on his own

| basis, in some cases with consummate skill and know-
i Iedwe, in occasional instances with very little either of

the one or the other. Lach forms his own legislative

«dialect, and even frames the dictionary by which the
| “pubhc and the Courts are to interpret it. = The
| greatest possible varieties of style, visible even to a
" Iayman“, do, in fact, show themselves in the later
volames of the Statute-book; and in the drafting ‘of

some of the most important Statutes passed quite re-
| ‘cently, it is plain that two distinet models have been
 followed, one of them involving the use of extremely

jtechmcal the other of excessively popular language.
‘;The effect of Amendments on Bills which are drawn
_under such circumstances is quite disastrous; and if
 the confusion which they create is not immediately
~ detected by a non-legal eye, it is only from inadequate
a}‘ppreci@tion of the value which at once attaches to the
 separate words and phrases of legislative enactments
when subjected to judicial serntiny. The interpola-
tions are not merely like touches by an inferior artist
in the painting of a master. They are not simply
blemishes which offend taste, and which require a con-
: nbiséeur to discover them. They are far more like a
new langusge, a new character, and a new vein of
thought, suddenly occurring in a document or

‘373;‘ ‘
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inscription, which has to be demphex ed exclumvely by

the means of information which it furmshes 1t~»elf to

the mterpmter j ; s
The mischiefs arising from ﬂlL Amendmemt of.;

Bills are much aggravated by the peculiar canons @f L

interpretation which the insulation of draftsmen fomes. o
upon our tribunals. The English law was always

distinguished from other systems, and particularly
from the Roman law, by the scantiness of its apparatus

of rules for construing Statute-law as a whole. In
proportion, however, to the growing variety of style
and arrangement in Acts of Pa‘rl'iamenb,‘the a#ailablé,-y |
ness of the existing rules has progressively diminished,
and timidity in applying them has 1nsens1b1y 111-:‘
crnased until at length Bench, Bar and Commen~_; ‘."
tators have pretty well acquiesced in the practice of
looking exclusively to the particular Statute Whizch'-"" :
mﬁy be under consideration for the means of inter-
preting it—of refusing, as it is sometimes phrased, to.
travel out of the four corners of the Act. Of all the
anomalies which disfigure or adorn the Law of Eng-
land, this is not the one which would least astonish
the foreign jurist. English lawyers, however, have '
lost all sense of its unmaturalness, and it really
seems inevitable, go long as the different chapters of
the Statute-book are connected by no relation except -
of subject. ~ Unfortunately, it reacts upon the drafts-
man, and adds very materially to his difficulties and



“ ther beawmgs of the Iegaj mnovatlon Whmh he means |

. to introduce, but to disclose the very elements of the

Llegmlam% dxalect, in which he intends to declare them.
It i imposes on him a verbose prolixity which seriously

| increases his lmbmty to misconstruction, and involves

| him in a labyrmthme compl@xny of detml which
. renders lus work peculiarly guwcep‘mlole of injury by
| amendments and alterations. The vastness of their
contents has been repeatedly pomted out as the cha-
J matemstlc vice of English Statutes. No doubt, this

e pmtmlly caused by the marked tendency of our L

il legxslatxon to deal not so much with principles as with
‘ ,V'applmatlonb of principles, the authors of enactments
: endmvourmg to anticipate all the possible results of )
 a fundamental rule, with the view of limiting or en-
B largmw them, but scarccly ever mskmcr the attempt
i to modify and shape anew the fundamental rule
‘ | itself. But the great cause is certainly th;mt,wh‘i"é‘h
‘hag,bee‘n‘ indicated, in the want of a common fund of
technical legislative expression, and in the niethods
ok Judicial construction which are entailed upon us by
this lacuna in our law. Every English Act of Par-
‘hameut is, in fact, forced to carry on its back an enor-
" mous mass of matter which, under a’ better system,
Wwould be produced as it is wanted from the permanent
storehouse of jurisprudence; and it is to this necessity
that ‘the frequent miscarriages of our Statute-law
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ought to be attr ibuted, qmte as much as to defecﬁs 111,* W
the mechanism of legislation. : v

There are many persons who will bc sufﬁcxenﬁly I
attracted to the study of Roman Law by the promise

which it holds out of helping to enrich our language e

with a new store of Legal and Legiglaﬁitivef]ﬂx—“”

pression ; of contributing to clear up the obseurity

which surrounds the fundamental conceptions of all

jurisprudence ; of throwing light, by the illustrative

parallels which it affords, on many of the principles
pectliar to English law ; and lastly, of enabling us,
by the observation of its own progress, to learn
something of the course of development which every
body of legal rules is destined to follow. To such
minds many of the remarks offered in this Essay

have been less addressed than to those who ave likely
~ to be affected by the common aspersion on these
studies, that they are not of any practical value, It

is to be hoped that future generations will not judge
the present by its employment of the word ¢ practical.’
This solitary term, as has been truly enough re-
marked, serves a large number of persons as a substi-
tute for all patient and steady thought ; and, at all
events, instead of meaning that which is useful, as

opposed to that which is useless, it constantly signi~

fies that of which the use is grossly and immediately
palpable, as distingunished from that of which the
usefulness can only be discerned after attention and




a
| exer ‘m‘:x, and mwat m ﬁmt be clueﬂy buheVed on the ]
faith of authorlty. ‘Now, certainly, if by mastering

e elements of Roman Law we gain the key to

: Internatmnal Law ‘ public and private, and to the‘
C:ml Law of nea,rly all Europe, and of a large prm ol

o Amerma«——lf further, we are put in a fair way to ac-
i qm._re a dexterity in interpreting express rules which

‘no other exercise can confer—the uses of this study
must be allowed not to lie very remote from the pur-
suits of even the most servile practltloner but still the
.  vulgar notions concerning practical usefulness make it
necessary to give the warning that the aids furnished
Ly ‘:R‘o:man law are not, for the most part, instantly
““‘yavailabl"e It is not difficult to perceive that the

| comparative credit into which Roman ']urlsprudence‘

‘~ | 18 rising is constantly tempting persons to appeal to its “

| resourees who are not properly prepared to employ
them, Except where the English lawyer is gifted
. with extraordinary tact, it is exceedingly dangerous.
for him to open the Corpus Juris, and endeavour, by '
the aid of the knowledge of Latinity common in this
country, to pick out a case on all-fours with his own,
dr”fi‘rulevg.ei‘mmne to the point before him. The
Roman law is a system of rules rigorously adjusted
to prineiples, and of cases illustrating those rules ;
and unless the practitioner can guide himself by
the clue of principle, he will almost infallibly imagine
parallels where they have no existence, and as
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cért‘ainly virtas (e when‘t»hey are there. N o cme, m:‘]' o
short, should read his Digest without having mastered
his Institutes. When, however, the fundamenml con—‘ it
ceptions of Roman law are thorourrhly realized, the

‘rest is mastered with surprising famhty——mth an
ease, indeed, which makes the study, to one h&bltll~‘

ated to the enmormous dxﬁiculty of Enghsh law,“' i

little more than child’s play. W
Whatever be the common impressions on the

point, there are singular facilities in England for the  ‘

cultivation of Roman law. We alveady prosecnte

with as much energy as any community in the world
the studies which lead up to this one, and the studies
to which this one ought to be introductory. Be-
tween classical literature and English law, the place
is made for the Roman jurisprudence. It would

 effectually bridge over that strange intellectual gult
which separates the habits of thought which are
laboriously created at our Schools and Universities
from the habits of thought which are necessarily
produced by preparation for the Bar—a chasm
which, say what we will, costs the legal profession

some of the finest faculties of the minds which
do surmount it, and the whole strength of the .
perhaps not inferior intellects which never succeed in
getting across. In England, too, we should have the
immense advantage of studying the pure classical
Roman law, apart from the load of adventitious
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pecu ‘amon wwh. Whmh 1t has got entangled durmg
i ‘1'5‘”0 utzwb with | the successive stages of nmdum
‘}t«houw Neither custom nor opinion would oblm'e |
e, as thc,y Oblwe the jurists of 1 many other COL’IIItI‘lLS, )

'  1 to embarrass ourselves with the solution of questions
e eno*rafted on the true Roman ]umprudeuce by the
fwscholastmcmm of its ﬁrsb modern  doctors, by the

o phl]osaphwnl theorws of its next expositors, and by

| the pedantry of its latest interpreters. = Apart from

 these gratuitous additions, it is not a difficuls study,

* and the way is cleared for it. Nothing would. seem

to remain except to demonstrate its value ; and here,

| mo doubt, is the difficulty. The unrivalled excellence .

' of the Roman law is often dogmatically asmrted and,
for that very reason perhaps, is often supercﬂmualy dis
 belicved; but, in point of fact, there are very few phe-

nomena which are ca,pa,ble of 8o much elucidation, if ‘
‘not. explmmtlon fhe proficiency of a given commu- i

. mity in jurisprudence depends, in the long run, on

. thesame conditions as its progress in any other lineof
. inquiry ; and the chief of these are the proportion of
national intellect devoted to it and the length of time
i durlng which it is so devoted,  Now, a combination
of all the causes, direct and indirect, whlch contribute
 to the advancing and perfecting of a smence, continued
to operate on the jurisprudence of Rome through
the entire space between the Twelve l’ables ‘and the
reform of J ustzman,-—-»and tha’(; not 1rreg1:riarly or at
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mtervals, but in steadily increasing force and conéﬁ i ;
stantly augmenting number, We should reﬂect that e
the earliest intellectual exercise to which a young na-

tion devotes itself is the study of its laws. The ﬁrst” ‘
step in mental progress is to generalize, and the con-
cerns of everyday life are the first to press for com- .
prehension within general rules and inflexible for-
mulas. The popularity of the pursuit on which all the‘ i
energies of the young commonwealth are bent is, at
the outset, unbounded; but it ceases in time. The
monopoly of mind by law is broken down.  The crowd
at the morning audience of the great Roman juriscon-
sult lessens. The students are counted by hundreds
instead of thousands in the English Inns of Court.
Art, Literature, Science, and Politics claim their share
of the national intellect ; and the practice of juris-

prudence is confined within the circle of a profession

never, indeed, limited or insignificant, but attracted

as much by the rewards as by the intrinsic recom-

mendations of their science. = This succession of
changes exhibited itself even more strikingly at
Rome than in England. To the close of the Repub-
lic, the law was the sole field for all ability except
the special talent of a capacity for generalship.  But
a new stage of intellectual progress began with the
Augustan age, as it did with our own Elizabethan
era. We all know what were its achievements in
poetry and prose; but there are some indications, it




o "ﬁhould be rema,rked that besides its efﬂorescence in
| omamental literature, it was on the eve of throwing

out new aptitudes for conquest in physical science.
- Here, however, is the point at which the history of

‘mind in the Roman State ceases to be parallel to the

routes which mental progress has since then pursued.
The brief span of Roman literature, strictly so called, |
 was suddenly closed uuder a variety of influences,
which, though they may partially be traced, it would
be improper in this place to analyse. Ancient intel-

. lect was formbly thrust back into its old courses, and

law again became no less exclusively the proper sphere
for talent than it had been in the days when the
Romans despised philosophy and poetry as the toys of
a childish race.  Of what nature were the external
inducements which, during the Imperial period, tended
 to draw a man of inherent ‘capacity to the pursuits of
~ the jurisconsult, may best be understood by consider-
ing the option which was practically before him in his
choice of a profession. He might become a teacher
of thetoric, a commander of frontier-posts, or a pro-
fossional writer of panegyrics. The only other walk
of active life which wus open to him was the practice
of the law.  Through that lay the approach to wealth,
to fame, to office, to the council-chamber of the
monarch-—it may be to the very throne itself.
The stoppage of literary production at Rome is
gometimes spoken of as if it argued a decay of Roman

e ‘PROGRESSLOF ROMAN LAW. e



n literature.  All modern knowledge ‘a‘,n‘d_all madem " i

of thc, cw:thzed world ‘
ground for such an assumpmon Many mwons mw
be assigned for the phenomcnon in question; bnf”
none of them can be said to 1mply any deﬂenemuon :
of those faculties which, but for intervening 1mped1—” ‘
nents, might have been absorhed by art, science, or‘_“,

‘invention are founded on some disjointed "fr'wmehm e
of Greek philosophy, but the Romans of the B mplre T
had the whole edifice of that phxlos:ophy at ﬂwnr
dlﬁposal The tmumphs of modern m’tellect lmve
been accornphshed in spite of the barriers of separa‘béﬁ
‘natlonﬂhtles, but ‘the Roman Emplre goon becames .
homogencous, and Rome, the centre towards thh‘
the flower of the provineial youth drew together,
became the depository of all the available talent in
the world. On these consxdemmons, it would seem that‘
progress of some kind or other, at least equal to our;« 0
own, might have been expected a pm”om and mdeed[ )
whatever we may think of resulfs, it seems both pre- ’: e
_sumptuous and contrary to analog;, to affirm that i
capagities were smaller in the reign of the Antonme@‘””
than in the reign of James the First, And if this beso, 0
we know the labom‘ on which thesé - capacxtlesw ex-f o
hausted themselve& , The English law has always
enjoyed even-more than its fair'qha‘re‘of‘thedis‘posabli;
ability of the country; but what would it have beeu .
li besides “Coke, %mers Hardwmke, and \Iansﬁold
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‘,11: had counted Locke Newton, and the Whole strength ?
ot Bacon-—-nmy, even Milton and Dryden—among its

| .‘Qchmf luminaries? It would be idle, of course, to

affect to find the ‘exact counterparts of these great
. nameskamongv the masters of Roman jurisprudence;
0 b‘utlf those who have penetrated deepest into the
_spirit of the Ulpians, Papinians, and Pauluses are
'ready to assert that in the productions of the Roman
 lawyers they discover all the grand qualities which
we identify with one or another in the list of distin-
- guished Englishmen, They see the same force and
. elegance of expression, the same rectitude of moral
| view, the same immunity from prejudice, the same
- sound and masculine sense, the same senmblhty f0
‘analogws, the same keen observation, the same nice
analysis of generals, the same vast sweep of compre-
f hension over particulars,  If this be delusion, it can
: ‘orﬁy“be exposed by going step by stepover the ground
- which these writers have traversed. All the antece-
dent probabﬂxtxes are in favour of their assertion,
however audacious it may appear. Unless we are pre-
. pared to believe that for five or six centuries the
world’s collective intellect was smitten with a para-
lysis which never visited it before or since, we are
driven to admit that the Roman jurisprudence may
‘be all which its least cautious encomiasts have ven-
tured to pronounce it, and that the language of con-
_ ventional panegyric may even fall short of the
‘unvarnished teuth, !







APPENDIX I.!

MINUTE RECORDED ON OCTOBER 1, 1868.

Tag ﬁrst. conclusion which I draw (from a Paper ¢ showing,

in each case the 'mthonty at whose suggestion the Acts
of the Grovernor-General in Council, from No. I. of 1865,
to No. XXXVIIL of 1867, were passed’) is, that next
to no legislation orviginates with the Supreme Government
of Indm . The only exceptions to complete inaction in
this respect which are worth mentioning, oceur in the ease

catmn Wlth the Provmcml Govexnments on the subJect of
these Acts, the exception ig only partial—and in that of a
. few Acts adapting portions of English Statute-law to India.
Former Indian Legls]atures mtwduced into India certain
‘modern T English Statutes, hml‘rmg their operation to ¢ ecases
governed by Lno'hsh law.? The most recent English
. amendments  of the BStatutes were, however, not followed
~ in this country until they were embodied in Indian Acts
by my predecessor, Mr. Ritchie, and myself, in accordance
~ with the general wish of the Bench and Bar of the High
Jourts,  Kxamples of this sort of legislation are Acts
XXVII and XXVIII of 1866, which only apply to “cases
 governed by English law.’

The second and much the most important inference
which the Paper appears to me to suggest is, that the
great bulk of the legislation of the Supreme Council is

! Vide p. 70.
¢
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! att:nbutablc to its bem the Looal Legislamre

Indian Provinces, At the present moment, the Council
of the Governor-General for making Laws and Reﬂulatlonﬂ o
is the sole Local Legislature for the N orth-Wcster Pros
. vinces, for the Punjab, for Oudh, for the Central Provinces,
for British Burmah, for the petty Province of Coorg, and |

for many small patches of territory which are scattered

among the Native States. Moreover, it necebs'mly dlwde%:“f
the legislation of Bengal Proper, Madras, and Bombay

with thp local Councils of those Provinces. For, under =

the provisions of the High Court’s Act of 1861, it is only

the Supreme Legm]ature which can alter or abrldga e :
 jurisdiction of the High Courts, and as this jurisdietion is = =

very wide and far«reavhmg, the effect is to throw on the

(rovernor-Greneral’s Council no small amount of leglslatlon g
which would - naturally fall on the Local Legislatures. .
_ Oceasionally, too, the convenience of having but one law
for two Provinces, of which one has a Couneil and the '

other has none, induces the Supreme Government to legis-

late for both, «rcnemlly at the request of both thenﬁ_ 1

( mvemments.

Now these Proyinces for wlnch the Supreme Counml is

the joint or sole Legislature exhibit very wide dwcrsl‘mes.
Some of these differences are owing to chstmctlons of race,

others to differences of land-law, others to the tlanual"“ bl
spread of education, Not only are the orlgmal diversities |
between the various populations of India believed nowa-
“days to be much greater than they were once thought o
be, but it may be questioned whether, for the present at
all events, they are not rather increasing than diminishing
under the influence of British Government. That in-

fluence has no doubt thrown all India more or less into

. a state of ferment and progress, but the rate of progress ‘ |

_is very unequal and irregular. It is growmrr more and

more difficult to bring the population of two or more Pro-
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Wvume& under :my one 1aW whmh goes doaely home to ‘rheu'
\‘ dmly life and habits. :

, Not only, then, ave we the Local Lemslatme of a great
many Provinces, in the sense of being the only authority
which can legxslate for them on all or certain subjects, but
the condition of India is more and more forcing us to act
a8 if we were a Local Legislature, of which the powers do
not extend beyond the Proyince for which we are legis-
lating. « The real proof therefore, of our 0ver-lemslatmn
,would consist, not in showing that we pass betwaeu thirty
and forty Acts in every year, but in demonstrating that
we apply too many new laws to each or to some one of the
Provinces' subject to us. Now, 1 will take the most im-
portant of the territories for which we are exclusively the

il ‘Legislntum——*the North-Western Provinces; and 1 will

take the year in which, judging from the Paper, there has
been most North-Western legislation—the year 1867.
The amount does not seem to have been very great or
serious, I find that in 1867, if Taxing Acts be excluded,
the North-West was affected in common with all or other
parts of India by an Act repressive of Public Gambling
(No. IIL); by an Act for the Registration of Printing
. Presses (No. XXV.); and by five Acts (VL. VEL, VIII
X., and XXXIIL) having the most insignificant tech-‘
nical objects. 1 find that it was exclusively affected by
an Act (I.) empowering its Government to levy certain

tolls on the Ganges; by an Act (XXIL) for the Regula- !
tion of Native iy ; by an Act (XVIIL) giving a leo‘ql
constitution to the Courts already established in a single
distriet, and by an Act (XXVIIL) confirming the sen-
tences of certain petty Criminal Courts already existing.
I find further that, in the same year, 1867, the English
Parliament passed 85 Public General Acts applicable to
England and Wales, of which one was the Representation
of the People Act. The number of Tiocal and Personal
Acts passed in the same year was 188, All this legislation,



t00, came, it must be remembered on the bhck; of” a

. yast mass of Statute-law, compared with whlch aall e

- written law of all India is the merest ftrifle, Now the |
‘populatmn of England and Wales is rather over 20 millions,
that of the North-Western Provinoes is supposcd to be above |

30 millions.  No trustworthy comparison can be instituted
 between the two countries ; but, regard being had to their e
condition thm‘y years ago, it may be. doubted whether, m:“ i
respect of opinions, ideas, habits, and wants, there has not) 0
been more change during thirty yet in the N orth-«W'est

4 ‘t‘h'm n K ncr]anﬂ and Wales.

A third inference which the Papu suggests 1s, that our' e
legislation gearcely ever interferes, even in the mmutest‘ b
‘degree, with Private Rights, whether derived from usage

‘or from express law, It has been said by a high authority
that the Indian Legislature should confine itself to the
amendment, of Adwchvp Law, leaving Substantive Law

to the Indian Law Commissioners. It 18 meant no doubt =

" that the Indian Legislature should only occupy itgelf, |
proprio motu, with improvements in police, in administra-

tion, in the mechanism and procedure of courts of Jnﬁtwe.” i
This ploposmon appears fo me a very reasonable one in

the main, but it is nearly an exact descmptmn of the
_character of our legislation. We do mnot meddle wmly
Private Righta; we only create Official Duties, « No

doubt Act X! of 1865 and Act X V. of 1866 do consider~
‘ably modify Private Rights, bub the fitst is'a chapter and

the last a section of the Civil Code framed in Dncr]zmd by :
‘the Law Commissioners. |

The Paper does not of course express the urgency mth e

. which the measures which it names are pressed on us by
their originators—the Local Governments, My colleagues

ave, I believe, aware that the earnestness with which these
Governments demand legislation, as absolutely necoqsary A

for the discharge of their duties to the people, is some-
times very remarkable, I am very far mdeed from bew
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AN

i ‘l“i‘gw‘/ing‘;" that, as they are now constituted, they thiuk the

o

. Bupreme Council ‘;precip‘itate‘_ in legislation. I could at :
_ this moment name half a dozen instances in which the e

| present Lientenant-Governors of Bengal and the Northe

. West deem the hesitation of the Government of India in

. recommending particular enactments to the Legislature
unnecessary and unjustifiable, ‘ | :
. While it does not seem to me open to doubt thas the

 Government of India is entirely free from the charge of

 initiating legislation in too great abundance, it may never .

 theless be said that we ought to oppose a firmer yesist-
ance to the demands of the Local Governments and other
. anthoritios for legislative measures. It seems desivable
 therefore that I should say something of the, influences

which prompt these Governments, and which constitute
the causes of the inerease in Indian legislation, I must
premise that I do not propose to dwell on causes of great
generality,  Most people would admit that, foregood or
for evil, the country is changing rapidly, though not
at uniform speed. Opinion, belief, usage, and taste are
obviously undergoing more or less modification every-
where.  The standard of good government before the \
minds of officials is constantly shifting, perhaps it is rising.
. These phenomena are doubtless amoug the ultimate causes
. of legislation ; but, unless more special causges are as-
‘signed, the explanation will never be satisfactory to many
minds, i | o ‘

- T will first specify a cause which is in itself of a merely
formal nature, but which still contributes greatly for the
time to the necessity for legislation, This is the effect of
the Indian Councils’ Act of 1861 upon the gystem which
existed before that date in the N on-Regulation Provinces.
It is well known that, in any strict sense of the word, the
Exccutive Government legislated for those Provinces up to
1861. The orders, instructions, circulars, and rules for
the guidance of officers which it constantly issued were,
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to a certain extenf, esqentmlly af' a ]egwlatlve character,

but then they were scuraely ever in a legislative form, It i
is not matter of surprise that this should have been so, g
for the authority prescribing the rule 1mmuhately qulﬁed‘

or explained it, if it gave rise to any inconvenience, or was
found to be ambmuous. But the system (of which the

legality had long been doubted) was destroyed by i

Indian Councily’ Act. No Legislative power now exists
in India which ig not derived from this Statute; but to
 prevent a wholesale cancellation of essentially legls]a’mﬁe
rules, the 25th Section gave the force of law to all rules
' made previously for hon-Regnlauon Provinces by or under
the authority of the Government of India, or of a L]eu‘re- i
nant-Governor. By this provision, an’ enormous and

most  miscellaneous mass of rules, clothed to a trrem‘

extent in general and popular language, was suddenly !
‘established  as law, and invested with sohd1ty and un-
changeableness to a degree which its authors had never '
contemplated. The difficulty of ascertaining what is law

and what is not in the formec Non-Regulation Provinces = |

ig really incredible. I have, for instance, been senously‘
in doubt whether a particular clause of a Circular in-
tended to prescribe a rule or to conyey a sarcasm. | The |
necessity for authoritatively declaring rules of this kind,
for putting them into precise language, for amending
them when their policy is doubted, or when they are tried b'y‘f
the severer judicial tests now applied to them, they glve ,
different results from those intended by their ‘Luthms, v -
among the most imperative causes of legislation, ‘Such
legislation will, however, diminish as the process of simplify-
ing and declaring these rules goes on, and must ultlmately
. come to a close. ‘
1 now come to springs of legislation which s appear W
increage in activity rather than otherwise. First among
these I do not hesitate to place the growing influence of
courts of justice and of legal practitioners. Our Courts
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* beeommg more aarﬁful of precise rule both at the top‘

o ‘f“fand ‘at the bottom. The more careful Iecrai education of

|  the young civiliang and of the younger Native judges

o diffuses the habit Of precigion from below, the thh

““Ctmrts, in the exercise of their powers of superwsxon are’

| more and more mslstmg on exactness from above,

_ An even more powerful influence is the immense muls
"t:phcatlon of legal pmctttlfmms in the country, Ilam
10t now speaking of European practitioners, though their
number has greatly increased of late, and thout},h they

) ‘penetlate much further into the Mofussil than of old,

The great addition, however, 18 to the numbers and in-

0 fluence of the Native Bar, Practically = young educated

‘ Native, pretending to anything above a clerkship, adopts‘

one of two occupations—either he goes into the service

. of Government or he joins the Native Bar, T am told,
‘and I believe it to be true, that the Bar is getting to be
 more and more preferred to Government serviee by the
. educated youth of the country, both on the score of its

/ gamfuhxess and on the score of its independence. U
‘ Now the law of India is at present, and probably will
 long continue to be, in a state which furnishes opportunity
for the suggestion of doubts almost withont limit. = The
older written law of India (the Regulations and earlier
. Acts) is declared in language which, judged by modern
‘requlnments, must be called popular. The authoritative

~ Native treatises on law are so vague that, from many of

‘the dicta embodied by them, 'zlmust any conclusion 'can
be drawn. More than that, ’rhele are, as the Indian Law
Commissioners have pointed out, vast gaps and interspaces
in the Substantive Law of India; there are subjects on
which no rules exist; and the rules actually applied by the
- Courts are taken, a good deal at haphazard, from popular
text-books of Encrhsh law. Such a condition of things is a
mine of legal dlﬂioul’ty The Courts are getting ever more
l‘l"'ld in f}hf‘ll demand of legal warrant for the actlons of all
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men,, officials mcluded The IaWyers who pra.ctlse beﬂom;‘[‘
them are getting more and more astute, and render the

difficulty o pointing to such legal warrant day by day
greater.  And unquestionably the Natives of India, living
in the constant presence of courts and lawyers, ave growing
every day less disposed to regard an Act or. Order wluch‘ ‘
they diglike ag an unkindly dispensation of Prowdence, |
which must be submitted to with all the patience at their
command.  If British rule is doing nothing else, it is
steadily communicating to the Natlve the consciousness of
positive rights, not dependent on opinion or usage, but
capable of being actively enforced, ‘
It is not, I thmk difficult to see how thm state of the
law and this condition of the Courts and Bar render it
necessary for the Local Governments, as being responsible
for the efficiency of their administration, to press for legista-
tion, The nature of the necessity can best be judged by
considering what would be the consequences if there were
no legislation, or not emough. A vast variety of points
would be unsettled until the highest tribunals had the
opportunity of deciding them, and the government of the
country would be to a great extent handed over to the

High Courts, or to other Courts of Appeal. No court of =

justice, however, can pay other than incidental regard to
considerations of expediency, and the result would be that
the country would be governed on principles which have no
necessary relation to policy or statesmanship. It is the j Jus-
tification of legislation that it settles difficulties as soon as
they arise, and settles them wupon considerations which a
court of justice is obliged to leave out of sight.

The consequences of leaving India to be governed by
the Courts would, in my judgment, be most disastrous.
The bolder sort of officials would, I think, go on without-
regard to legal rule, until something like the deadloclk
would be reached with which we are about to deal in the
Punjab.  But the great majority of administrative officials,
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| whether weaker or less recLless, would observe a  Uaiion
. and hesitation for which the doubtful state of the law could
always be pleaded.  There would, in fact, be a pa,ra,lyms af
administration throughout the country. | -
The fact established by the Paper, that the dutxes

i ':‘;‘crc,ated by Indian legislation are almost entirely official

. duties, explains the dislike of ]eg1sla,hon which oceasion-
(ally shows itself here and there in India. I must confess
that I have always believed the feeling, so far as it exists,

. to be official, and to correspond very closely to the re-

- pugnance which most lawyers feel to having the. most
disorderly branch of case-law superseded by the simplest
and best drawn of statutes, The truth is, that nobody
likes innovations on knowledge which he has once ac-
. quired with difficulty. If there was one legislative change
 which ‘seemed at the time to be more rebelled against than H
another, it was the supersession of the former Clvﬂ Pro-
cedure of the Punjab by the Code of Civil Procedure.
' The Civil Procedure of the Punjab had originally been
. exceedingly simple, and far better suited to the country
_ than the then existing procedure of the Regulation Pro-
| vinces. But two years ago it had become so overlaid by
~ explanations and modifications conveyed in  Circular
orders, that I do not hesitate to pronounce it as uncertain
cmd difficult a body of rules as I ever attempted to study,
1 can speak with confidence on the point; for I came to
 India strange both to the Code of Tivil Procedure and to

' the Civil Procednre of the Punjah, and, while the fivst has

always seemed to me nearly the simplest and clearest
. system of the kind in the world, I must own I never felt
gure in any case what was the Punjab rule. The intro-
duction of the Code was, in fact, the merest act of justice
to the young generation of Punjab officials, yet the older
men spoke of the measure as if some ultra~-technical body of
law were being forced on a gervice accustomed to courts of
primitive simplicity.



It must, on the other h:md be admﬂ:ted
‘oreating new official duties by legislation, we probably‘
some degree fetter official discretion. There is no dou
a decay of dlqcrenonmy administration throughout Tndia H
 and, indeed, it may be said that in one sense there is now
not more, but much less, legislation in the country than
formerly; for, strictly speaking, legislation takes pla,ce
every time a mew rule is set to the people, and it may he
taken for granted that in earlier days Collectors and Com-
missioners changed their rules far oftener than does the
Legislature at present.  The truth i is, dlscretwnary goverm \
ment iy inconsistent with the existence of regular courts ‘,ﬂ |
and trained lawyers, and, singe these must be tolerated,
the proper course seems to me mot to 1ndulgc, in vague ; G
~ condemnation of legislation, but to discover expedients by
which its tendency to hamper discretion may be mini-
mised. One of these may be found in the skilful dmftmcr
of our laws—in confining them as much as possible  to
the statement of pmnmples and of well-considered geneml
propositions, and in encumbering them as little as possible
with detail. Another may be pointed out in the extension
~of the wholesale practice of conferring by our Acts on i
Local Governments or other authorities the powet of makmg
rules consistent with the Act-—a power in the exercise of
* which they will be assisted by the Legislative Depnrtmeut
under a recent order of His Lxcellency Lastly, but |
principally, we may hope to mitigate the inconveniences of |
legislation by the simplification ot our legislative nuwhmery
as applied to those less advanced parts 01' the country where
a large discretion must inevitably be vested in the adminis-
trator. The power of easily altering rules when they chafe,
and of easily mdemmfymcr officials when they transglew
rules in good faith, is urgently needed by us in respect of
the wilder territory of India.

While I admit that the abridgment of dlsmetlon by
wutten laws is to some extent an evﬂ»——’rhough under the




eeins to me nnt only unsupported !
ence, 'b‘ t; to be' oontmry to all the pmbabﬂmﬂs. i

il

er are glmen of dlscreuon wmuumeq eommg clobe upon“, L
caprice to a regimen of law? T do not profess to know
Nauves of this country as well as others, but if they«s
are to. he Judged by their wntmgs, they have no mlch preu}, i
ferenae. The educated youth of India certainly affect a
ahkc 0 muny things which they do not care about, andi Gl
etend to many tastes which they do not really shares but
~ the repugnance which they invariably profess for disere-
. tionary goyernment ‘has always seexmd fo me wcnume]yﬂ
il aﬁd smeere. ‘ i
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G Liw, Maurar Emlextung Zur Geschmhte der Mark- Hof~ Dorf‘», '
und Stadt—Verfassung und der bffentlichen Gowalt, Mtinchen. |

' @. L. v. Maurer, Geschichte der Dorfverﬁxssung in Deutsehlaml ‘
Erlangen. ‘

O « i vo Maurer, Geschichte der Frohnhofe, der Bauemhofe und der |
Hofverfassung in Deutschland, Erlangen. ‘

G L. v. Mawrer, Geschichte der Markenverf‘as&ung in Deutschland ‘
Erlangen, |

@. L. v. Mawrer, Geschichte der Stadteverfassung in Deutschland I
Brlangen.

K. Nasse, Ueber die mittelalterlic'be I‘eldgemeinaé'haﬂ; und d]é
Einhegungen des sechszehnten Jahrhunderts in Tingland,
Bonn,

Q. Landau, Die Telntorwn in Bezug auf ihre Bildung und ihre
Eutwmknlung Hamburg,

. Landaw. Das Salgut. Kassel.

Ch. Lette, Die' Verthellunrr des Grundelgent}\ums in Lummmenhaug ‘
mit der Geschichte 'der Gesetagebung und den Volkszustauden
Berlin. . : |

N, Kindlinger, Geschichte der deutschen I[ongkelt msbeqond(,re‘
der sogenannten Leibeigenschaff, Ber]m. ‘

W (fessner, Geschichtliche Entwmkelung der gutsherrhchen und
biluerlichen Verbiltnisse Deutschlands, oder practlmhe Ge-
schichte der deuntschen Horigkeit, Berlin.

Von Haxthausen, Usber die Agmrverfas&unfr in Norddeutschland.
Berlin. ‘

! Recent German Works bearing on the subject of the Lectures i
on Village-Communities. ‘




NOTE A. 1

*Tur Religion of an Indian Province’ (Fortnightly Re-
view, Feb. 1, 1872); ¢ Our Religious Policy in India
(Fortnightly Review, April 1, 1872); ¢ The Religious Situ-
~ation in India’ (Fortnightly Review, Aug. 1, 11872);

. < Witcheraft and Non-Christian  Religions’ (Lortnightly

 Review, April 1, 1873); ¢Islam in India’ (Theological
\ Review, April 1872); ¢ Missionary Religions’ (Forinightly

Leview, July 1, 1874). v ‘

. Ltake the following passages from the ¢ Berdr Gazetteer,’
. edited by Mr. Lyall :— ‘ '

. The cultus of the elder or classic Hindd Pantheon
is only a portion of the popular religion of this country,
. Here in India, more than in any other part of the world,
‘do men worship most what they understand least. Not

only do they adore all strange phenomena and incom-
prehensible forces—being driven by incessant awe of the

invisible powers to propitiate every unusual shape or strik-
ing natural object—but their pantheistic piety leads them ‘
to invest with a mysterious potentiality the animals which

‘are most useful to inan, and even the implements of a pro-

fitable trade. The husbandman adores his cow and his

plough, the merchant pays devotion to his account-book, the
writer to his inkstand. The people have set up tutelary
deities without number, who watch over the interests of
separate classes and callings, and who are served by queer
rites peculiar to their shrines, Then there is an infinite
army of demigods, martyrs, and saints, of which the last-
named diyision is being continually recruited by the death,
in full odour of sanctity, of hermits, ascetics, and even men

! Mr. Lyall's publicationa




who h e been noted for prwato vu‘tues in a Worldly carcer,

And perhaps the most curious section of these canonized

saints contains those who have caught the reverent fancy of
the people by peculiar qualities, by personal deformity, by
mere outlandish strangeness ; or who have created a deep .
impression by some great misfortune of their life or by the

circumstances of their death. All such strikm{r peculiari-

ties and accidents seem to be regarded as manifestations of
the ever-active divine encrgy, and are honoured accordingly.

Thus it is not easy, to describe in a few pages the creeds and
forms of worship which prevail even in one small provmce
of India, although in this imperfect sketch nothing is men-
tioned but what is actually practised within Berdr. This is
one of those provinees in which the population 1s tmged
throughout by the strong sediment of aboriginal races that
have been absorbed into the lowest castes at bottom. W
Therefore it may be expected that many obscure primeval

deities owned by the aboriginal liturgies, and many uncouth

rustic divinities set up by the shepherds or herdsmen amid

the melancholy woods, will have found entry into the Berdr

pantheon, Nevertheless, we have here, on the whole, &
fair average sample of Hindiism, as it exists ab this time
throughout the greater part of India ; for we know that the

religion varies in different parts of this vast country w:th '

endless diversity of detail. Vishnu and Shnm, with their,
more famous incarnations, are of course recognised and uni-
versally honoured by all in Berdr. The great holidays and
feasts of the religious calendar kept by Western India are
duly observed ; and the forms and ceremonies prescribed .
by Bréhmanical ordinance are generally the same as through-
out Mahérdshtra. The followers of Shiva are much the

most numerous, especially among the Bréhmans, . . . . .0
Berdr is liberally provided with canonized saints, who
are in a dim way supposed to act as intercessors between
mortals and the unseen powers, or at any rate to possess
gome mysterious influence for good and evil, which can be

Pl o
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propitiated by sacrifice and offering. Pilgrimages are made
to the tombs of these saints, for it must be noted that a man
18 always buried (not burnt) who has devoted himself en-
tirely to religious practices, or whom the gods have marked
for their own by some ourious and wonderful visitation.
When an ascetic, or a man widely renowned for virtue, has
acquired the name of a sadhu, or saint, he is often consulted
much during his lifetime, and a few Iucky preseriptions or
prophecies gain him a reputation for miracle-working, To
~such an one do all the people round give head, from the
least to the greatest, saying, as of Simon Magus, ¢ This
- man is the great power of God;’ heis a visible manifegta-
| tion of the divine energy which his virtue and self-denial
have absorbed. The large fairs at Wadnera (Elichptir
 district), Akot, Négar Tés, and other places, took their
| origin from the annual concourse at the shrines of these
| sddhus, At Akot the saint is still living ; at Wadnera he
 died nearly a century ago, and his descendants liye on the
 pious offerings ; at Jalgaon a crazy vagrant was canonized
two or three years back on grounds which strict people
. consider insufficient, There is no doubt that the Hinda
| religion requires a pope, or acknowledged orthodox head, to
«control its wonderful elasticity and receptivity, to keep up the
standard of deities and saints, to keep down their number,
and generally to prevent superstition from running wild into
a tangled jungle of polytheism. At present public opinion
consecrates whom it likes, and the Bréhmans are perfectly
tolerant of all intruders, though service at these shrines
‘may be done by any caste, . . ... .

The leading saints of Berdr disdain any romantic origin.
They have wrested from the reluctant gods, by sheer piety
and relentless austerity, a portion of the divine thaumaturgic
posver, and it exhales after their death from the places where
their bodies were laid. Donations and thank-offerings pour

n; endowments of land and cash used to be made before
English rule drew a broad line between religion and
: 200




revenue ; a handsome shmne is bmlt up; a yearl; festiva
established; and the pious deseendants of the saint usuall
 instal themselves as heredltaly stewards of the my%erm
. and the temporahheq. After this manner hmr‘ ‘the sepul
‘chres of Sri A yan Néth Mahdrsj and Hanumant R
. Sédhu become rich and famous in the country round Umm‘k
“her. It has been said that the Hindds worship indifferently
at Mahometan and Hindd tombs, looking only to w0nde1-
- working s'mctxty in fact, the holy man now in the flesh at Ll

| Akot has only taken over the business, as it were, from a

Mahometan fakir, whose disciple he was during life; and,
‘now that the fakir is dead, Narsing Béwa pmmdeﬂ over. the:
‘ 'mnua.l veneration of his slippers. . .. ... !

1t may be conjectured that whenever there has ‘
among this host of saints and hermits a man who added to'
 asceticism and a spiritual kind of life that active imtellectunl
‘mwmahty which impels to the attack of old doctrines and
the pveat;hmg of mew ones, then a sect lma been fuuudcd,‘f
~and a new light revealed. And the men who have create
_and confirmed the great religrous movements in Hindgism
are not always left in the humble grade of saints ; they are.
discovered to be incarnations of the highest deitiess whlle i
the transmission of this divinity to other bodies is. sometimes
 perpetuated, sometimes arrested at the departure of hzm who;
first received it. No such great prophet has been seen i
- Berdr, but the votaries of some famous Indian dissidents
are numerous. This is not the place to discuss their ‘varlotzs.“
tenets, yet their denominations may be mentxoned. il




INDEX.

| Aoe
CCOUN l’AN’I‘ village, his i
| porfance in Indm, 126

Admmwtmtors, Indinn, their fmr of ol

| altering native custom, 89

 Agriculture, conditions of, in Indm
a9 compared with Nmthern and
Central Burope, 108,  See Village
 Cormunities i

‘Amh/.e Marl, existence of the, in the
’ndian village community, 108,
' See Village Communities

Axts, faculty of, 262

‘Aryan Insmuuom, ; anthmty oi

SNy

Austm, John, hlS view of Junspru-

‘ dence, 4

| Austrian codes, their sxmxlamty to

 the Trench codes, 368

b BABER Emperor on the monotony
of life in Indm, 207 ‘
. Benefives, origin and influence of, on
. feudalism, 132
Bengal, Lower, power of makmg a
willin, 40, Decay of the village
systemin, 104, Lord Ournwalhs §

land settlement of, 105, 153, Bad

| reputation of the Zemmda.m of, as
landloxds, 168

Benthamism, advance of its prin-
ciples, 23 ‘

¢rr

‘Blurmre, M., adopts the popular

- theory on landed property, 84
Brahminism, ' effects  of, on older
fuiths, 216 influence ui Brahmini~
cal lltemture on I‘mope, 219
British government in India com-
pared with Roman government i in
Judsma, 238-230

Buckle, Mr., on the sacial condition

. of India, 213 bl

AL(JU l‘TA origin of the eity of,
118

Caleutta, University of, inorease. in
the number of students in, 240.
Want of liberality in, 248, Ad-
vancement of ' the new bmldmg,

276, The importance of its ex-
aminations, 277, Its success as a
popular institution, 278, En-
couragement of cramming in, 283

Uarrying trade, influence of the, in
India, 197

(laste, real mature of, in India, 56,
47, Actual character of] in India,
219

Casuists, the, philosophy of, 858

Cities, Kuropean, some  probably
the Township Mark of Teutonic
villages, 118

Cities, Indian, causes of the growth

o092




) I oy ; :
of villages into, 118, Origin of
the formation of Indian capitals,

119, The great deserted cities,; 119

Civil courts in India, 34, Appeals
" from the Settlement and Revenue
courts to the, &4,  Difference be=
tweon a High and a Ohief cowrt,
35, The Supreme courts and
their judicial powers, 36.  Dismay
caused by the introduction of

\ English la.w, 88, Native and

| English laws compared, 49
Clan society,” the Celtie form of
fapaily organisation, 156

Uades, production of, in Louisiana,
dbO The study of Roman law
associated with codification, 862,

| MTwo meanings of codification, 362,
Difliculties  of  codification, 365.
Meaning of codified law, 366,
Taeit codification, 868

(odes, Austrian, their similarity to
the French codes, 858

Clodes, French, elements of Roman
law in; 356, Restoration of, after
the dissolution of Empire, 867

(lommereial | principles, pumxtwe,‘

196+

(lommon, commonable, and common
fields, in England, 85, ‘Stint of
common,’ 89, The Indian waste
or common land, 120, 121, Con-
troversy after 1867 as to wasto
land in India, 121. Action of the
covernment respecting: it, 122,
Exotic origin of the ancient three~
field English system, 200

. Common-places, danger of, 255

(Jontract, not the source of law in
primitive communities, 110, De-
struction of the v1l]age system. by
the obligations arising out of, 113

Conveyances, ancient, of land, 188

i

Cornwnlhs, Lord, hm settlament of i

Liower Bengal, 105 188

Couneily village, leglslanon of the, i

116, 123.  Sometimes sup&rsaqled ]

' by a Headman, 122

Oourt Baron, a.uthomty of the Lord'

of the Manor in the, 154, i
Qourt Leet, functions of the, 13‘)
140

Courts of Justice ésta.bhshed by the‘
None in |/
some of the sem1~1ndepend ent

English in India, 71,
‘native Btates, 71

Indis, 283
Custom, stability of, in Indm,

Slavery of Indians to, 13, Tndlau (
 administrators and native custom,
Attachmentof an Oriental tof i

39,
his local eustom, 89, Varieties of
native usage, al, 52, Preserva-

tion of enstomary law, 55, Agens
cios by which this, preservatlonﬁ"gj
has heen effected, 69, Anthmty“ il
of Indian custom, b5 60: Changes
in the nature of usage, 72,76,

Origin and growth of custonr, 109

Customary Manorial Courts, I‘unc. !

tions of the, luﬂ, 140 e

metan Emperors of, 179

the hands of large landuwners,
169, 170 o

Dldemt’s £ IIlston'e Phﬂoaophlque
des Indes,’ 213 .

Distribution, failure of pnmm Ve tlll—

ing communities for securmg, 166

Dutf, Dr. yhis quahtwsu@ i mamwnary,‘ :

R it

e ‘

 Cramming, its eucoumg@ment i

' DELILI emotmns of the Maho— (

| Devises, Statute of, mﬁueme of in .
throwing small properties into



oy
'DUGATION relative. pmouty of

_ studles, 268, In the upper
' classes of Tudia, 279. Relation of,
‘to morality, 28]. \Art of teaching,

286, Snperficial knowledge, 287,

| Native uso of, 288,  Present and
| past | education in  India, 289,

Tiducated natives, 298 |
Elgm, Lord, death of, 246

) Endowments, private, in Indian Unis

versities, 248, In English Uni-

| versities, 249 ‘
Englnnd existence of the Axable

Mark and Common Mark in, 85.
. Various names of the cultivated
‘portion of the domain in, 85, True

succession groups of proprietorsin, |

186, Waste, or common-land,
| has become the Lord’s waste, 185,
The modemn logal theory of the
Lord’s rights, 136, Advantages
of  absolute property over the
v1llage community system, 162,
Relation of Indin to, 206, Study
| [lof Roman law in, 878
Enrrhsh in India, theiv influence on
| lugal conceptions, 60, Their un-

. willing assumption of sovereignty,

70.  Their establishment of Courts

of 'Justice, 71, A cause of the

‘growth of the conception of right,

78 |

English law, character of, 200, Inap-
. plicability of, 300, Inﬂnence of, in
America, 859, Methods of mter—

pretation, 374, Charactevistic of

English legislation, 874
Eirror, moral and scientific, 269
Hyiction raxe in India, 186
Lividence, law of, Indian legislation,
206, 207, Judicial and legisla-
tive  power, 208, . Nature @ of
Hindu and Mahometan law, 298,

| INDF.X.

4ok

HET
Character and mapphcabxhty of
English Taw, 299 ef seg. Influence
of English judicial. system, 299,
. Practical evils of Law of Evidence
iin Indig, 301, . Circumstantial and
divect evidence, 806, TFacts of
issuo and relevant facts, 807-308.
. Judicial and seientific methods,
810, The scientific inquirer and
- the Judgu, 811.  The Experimen~
talist and the Judge, 812, Facili~
ties which assist those engaged
in  judicial investigations, 312,
Nature of a Law of Tividence,
314, Rales of exclusion of Hyi~
dence, 8185, | History of 'the
THnglish law of KEvidence, 816,
919, Acquisition of the power
of cross-examination, 818, Ix-
ception to rules of exclusion, 820.

Judge and Jury, 321, Specialv
| canons of evidence, 322, Foreign

systems of Eyidence, 322, FEng-
lish rules in India, 824, Indian
testimony, 326, Hearsay svidence
in India, 826, Admission of irre-
levant teaumony, B

Bxperts, legal employment of, in
England, in modern times, 170

AMITZY, the great source of pers
gonal law, 11, Formation of
the Patriarchal Family, 16
Families, leading, causes of the ag-
grandisement of, 145
Feundalism, tendency in the primitive
Teutonicsystem towards fendalism,
21, | Origin | of, 181, 189, In-
fluence of b@neﬁees, 1892, " The
Manor, 183.  Causes of foudalisa~
tion, 142, 143, Gxowth of suze=
rainties; 144. = Flements of the



! rI0

‘ feudxﬂ syatem, 146, Sysmmahic:
| fendalism, 147. Impelfavt fouda-

| /nsation of India, 158-160, Suf- |
fering which accompanied feudali-
Advan- |

sation in Europe, 161.
tages which the transition of one

. form of property to another pro- |
- duced, 162, | Cultivation of waste

land in Burope, 162
Piction, modern method of, 200
Freeman, Mz, his identifieation of

fmgmmts of | smcient  Teutonic |

| society in Switzerland, g

. French codes, elements of Roman
law in, 856
the dlssolutwn of }i.mpme 357

AM}& not strictly pmvnte propeltv
according to English law, 142

Grmu-—dezﬂef the, excluded in Tndia ‘

from privileges, 197

(rass-lands, ' customs  of = various
manors respecting, 136

| [Girotiny, treatise of, 838

HLA.DMAN of an Indmn village,

office of, 122, 135, Power
_ which he enjoys, 166, Nature
and origin of the rights claimed by
L certain famlhes, 166
| Hellenic arigin of progress, 288
Heredlmx‘y offices, tendency among
Teutonic races to, 182 ‘

‘ Tlermes, the three attributes of the

god, 193

Hindu law, nature of, 298

History, the truth of, 2b4 Relation

~ of Philosophy and Science to,
205-967. | Intluence of new me~
thods on, 268

. vernment, 23, Tgnorance of India

i ‘suporstmon of Inﬂmn native 8o~

| ideas, of physical xdem, and of
| British dominion, 26, 27,
Restoration of, after

| Burope, 108, ¢ !

40 dishy 156,

i
N(JLOSU RE and Inclosura Acts,
importance of the histmy of, 85
1ndm, village communities of, 12 ef
. seq. India regarded n anlfmd'
a8 unmterestmg, a9, Importanc
 of the English. conquest, and go

| discreditable in Hoglishmen, 23.
Gradual disappearance of Indian |
- phenomena, 24,  Ignovance and
| ciety, 20, Inﬂumae of Westem_“
| Juﬂgv !
 lish compared  with Indian s0-
ciety, 66, Influence of cante, W
e Inﬂuence of Tnglish low, Td.
Discovery and recognition of the, |
existence of the Indian villge
. community, 103, ' The Maho-, il
metan theory of owner&ﬂnp inhe b
' land, 104, Conditions of aguculu
ture in India a compmed yith
| imon or waste
lands in, 120, 181, Peaceful cha-
 racter of the people of; 124, Their
. submission to the power of me
' cenary wmies, 124, The ‘out- |
‘siders’ of Indian villages, 127.
Shape taken by all disputes in,
198, Mode of dealing with a
| newly- _annexed provinge, 149, "The,
 yavious land settlements and their
results, 149-151, Analogy between
Teutonic Lings and 'the Bmmsh L
government in India, 161 Ma~
hometan | assumptions, 162 The!!
two great Indian schools of opi=
nion respecting, the funchonmlesp il
‘administering  the country, 163.
© Property recognised by the Hng-
| Absolute ownership, |
167, Compmxson of Lnghsh and.; o




N

' gndian Conditions, 169, Structure

. of village communities in India,
175, Kxactions of Oriental sove-
reigns, 179, Questions about rent,

180, 181,  Influence of the carry-

. ing trade in TIndia, 197. Dul-
ness attributed to Indien topics
| by Englishmen, 205, Continental
sympathy for, 205. Relation (of
England to, 206. Political vesults
of Oriental studies, 209, Materials
" for new scienge iri, 210, The anti-

. gquities of Aryan institutions dueto |

the isolation of the conntry, 211
et seq. - Coast populations of; 218,
Tgnorance of English ideas of, 213.
Oharacters of the interior of, 214,
Social stateof, 215, The influence
of religion and caste in, 216 e seg.
| Discussions on ownewship, 222,

Valne of Indian phenomens, 224,

 Modem origin of competition, 227.
Comparative method and custom,
230, Difficulty of the govern-
ment of, 236, Obstinacy of native

. prejudice, 236. English influence
im, 238, Similarity between the

English and Indian Universities,

241, Substitution of classical
for vernacular languages in, 242.
Ambition of the native student to
write English, 244, Missionaries

in, 246, Indian Government and

private endowments, 248, Aspi-
yations of native students, 252,
' Native aptitude for law, 258, In-
telloctual  cultivation = in, 272,
Native imagination, 276, Hduca-
tion and morality in, 281. Method
“of teaching in, 286, Mode of ac-
quiring knowledge, 288. Present

~and past education in, 239, 200.

Intercourse betsveen the  races,

JUR
292, Ancient and modern India
209, Tducated natives, 293, Minute
on the over-legislation attributed
{0 the Xnglish Government, 888

Indian Tiaw, gources of, 31, Custo-

mary law, 81, Settlement, 92,

The Record of Rights, 93, Dis-

placement of native by English

law, 87. Dismay with which

English law was vegarded, 88!
Mods of administering the TIlin-
doo code, 49-51, Varieties of
native usage, 61, 62, Legislation
of, 295, Law of Evidence, 302,
Indian Hvidence Act, 804, English

vules of law ip, 3824, Hearsay |
evidence iny 826, Indian Testi~ . |

mony, 326

| Tndiang, secrecy of their family life,

114, Their intellectual quick-
ness, b6 ‘ i

Institutions, Aryen, antiquities of,

911

International Law, the undoubted

parent of, 188, = Langnage of, 351,
History of, 852. Relation of, 0
Roman law, 863 -

[reland, quantity of detail in the
ancient Irish law, 81,  The three

187
UDAA, Roman government of,

compared with British govern-
ment of India, 288- 256

Jurisprudence, chief function of

Comparative, 8, & John Austin’s

views, 4. The comparative and

historical methods, 6, Instruction

which India may yield to the

student of historical jurisprudence,
- 18

ancient linds of rent in, 186,




il
1

Jus.

Jus Grentium, influence and impor-

tance of tha, 198, 194

LAING Mr., ' on dlacovenea in
philological science, 263

: ' Lammas lands, 85, Inclosureér re-

moved on Lammas Day, 86
Land Record of Rights in, 72,
“Oldest forms of property in, 76

Soarcity of laws as to the tenure

of, 51, Teutonic omgm of Eng-

‘1isi‘1 theories of law in, 88. Un-
_soundness of the popular theory,

84, Importance of the history of

‘inclosures and inclosure acts, 85,

The ancient cultivated portion of

the domain, and its vavious names,

86, Modes of redistributing the

shares, 86,

severalties, 87,  Gureat extent of

the common fields, 88. And of

the pasturage on baulks of turf, 89,

Existing baulks, 89, | Vistiges of
 the Marlk, 88.  Marshall’s account

of the ancient state of England

quoted, 90-94,  The Udal tenures

of Orkney and Shetland, 94, 95,
The “Burgess Acres’ in the burgh

of Lauder, 95,  Mahometan theory

of ownership in land, 104, TLord

Cormwallig's settlement of Lower

Bengal, 106, Estates in Oudh,

105, Creation of a peasant pro-

prietary under prosperous condi-

tions, 106, 106. Conditions of
agriculture in India as compared
with Hurope, 108, Customs of
re-partition of the cultivated lands,

112, Common or waste lands in

India, 120, 121, The process of
feudalisation, 181, Benefices, 132,
The Manorial group, 138, 184.

Effect of shifting |

TAW

Causes of the ‘growth of suiéQ i

‘rainties, 144, Causes in German |
 and Scandinayian cultivating com-
miunities Iearlmg to inequality of

 property in land, 146, Land :set-“[ -‘

tlements in Indm, 106, 149-52.
Ancient rule as to the h]gheab‘
obtatuable rent for the use of land,
186, Ancient Irish vents, 1806,
187. "Primitive notions as to price,
187, Rarity of ancient transfers

of land, 188, Competition- ~rent, I
189, Exchmgeableneas (ol i

India, 228
Lunguagps, subsututmn of classlcal.

for vernncular Ianglmg‘a in India,
242000

Laudery the ¢ Burgess Acres’ in the !

bmgh ofy 98, 96, The ¢ Hilk
parts," 96 ‘
Law, analysis of a, 66, 67 Ihdlan
conceptions of a, 68, ' English in+
 fluence on legal donceptions, C9.
Sources of, in primitive commu-
nities, 110, Training of lawyers,
266, Popularity of legal studies,

2567,  Native aphtude fory 268,01

Definition of, 259, Law of Nature

848, Legal phraseology, 844, |

Language of professional lawyers,
345, English technicalities, 847,
Legal and legislative expression,
348, Tmprovement of technical
language, 349, ' International law,
860, Language of international
law, 351, English law in America,
369. Codification, 862, Meaning
of codified law, 860, Interpreta~
tion of written law, 369, Imper—
fections of the Statute lay ¢
buted to the proceedings of p ‘
ment, 870, Clouncil of State, 372,
Legislative expression, 872, Re~




| sultsof amending bills, 873, Eng- |
7 lish methods of interpretation,
374, Characteristics of  Tinglish

| legislation, 874, Meaning of the
word ¢ practical,’ 876

- Law, Roman, revival of interest i in,
830, Contrasted with Lnghsh,

881, 885, Reasons for interest/in,
832 Importance of, 833, Nature
of, 334, In moml and political
philosophy, 341,
international law, 852, Techni-
calities of, mixed up with questions
of diplomacy, 364, Diffusion of,
865, . The lingua franca of univers
sal jurisprudence, 861, Associated
with codification, 862, Difficulties
(of the elements of, 877, = Study of,
in England, 878.  History of, 879,
Process of, 380, Relation of to
Roman mtellect 882

Loans, nature of, in oldest Roman
contracts, 188, lBJ

Louisiana, Gode of, 360

Lubbock, Sir Johu, on the first steps
of mankind towards civilisation,
116, | On markets, 192

CLENNAN, Mr., on mvﬂmatmn,
16

‘Madras, success of the peasant pro=

prietary of, 105

Mahometan law, foundation of, 49,
Its interest for the jurist, 49,
Nature of, 208

Mehometan theory: of owuershxp of
land, 104

Mahratta brigands, their rise against
the Mahometans, 124, Exactions
of their princes, 179

Manor, origin and formation of the,
138, < Authority of the Lord in

Relation of, to

MAR
the Oourt Baron, 134,  Tene-
mental lauds and the Lord’s Do-

 main, 134, nghts of the Lord to
the ‘waste, 135, The *right of
approvement’ affirmed ' by the
Statute of Merton and subsequent
statutes, 135, Modern legal theory

of the Lord’s rights, 136 Changes

in the grasslands, 136, 'The
free holders of Tenemental land
corresponding to the old village

community, 187, Settloment of

villeins, 188, The Manorial Courts,
189, Encroachments of the Lord,

141, The Manorial group better
suited than the village group for

bringing waste lands under culti-

vation, 164, Customary nﬂage,‘

166

Manorial Count, Cn&.tomary power

of the, 184

Manorial courts, the three, 139

Manu, Code of, 20. Influence of
Brahminical theories up n the, 20,
Penetrates but little among the
people of India, 89.  Development
of Hindoo law, 46, Mode of ad-
ministering it, 49-51

Mark, or township of Teutonic
families, 10, System of the, 10. '

Vest'ges of it in England, 11
Mark, the Arable, rights and duties
of the ancient Teutons respecting,
79, 80. The Mark occasionally
shifted, 81, Existence of the
Axable Mark in ¥ngland, 86
Maxrlk, the Common, in ancient Teu-
tonic Society, rights and duties of
the, 79 , |
Markets, origin of, 192. Association
hetween ma,rkets and wneutrality,
198, Thres ideas as to, 198.
Extreme rule of Market Law, 195

408



WIAR

Hidd ot Makol overt; 105, Den- |
 dency of decisions of Engiwu

Lcourts: towards the law 'of  the

Market, 194, Causes which have
‘genemlxsed a Rule of tbe Mmket.‘

197

) Marshau,Mr W., Hs bocounk of the ;
| ancient state of a.gnculture quoted,

| 90-94
. Mathematics, pure and mixed, 267

. Maurer, Von, on the law of the Mark.

_or Township, 10. On the feudal
| tendency of the pmmmve Teutonie
. system, 21, Hig inquiry into the

‘ forma of Teutomc village property,

“summary of his conclquns, Vi

et deqy
Medicine, pmg'zess of, 260

" . Missionaries in Indis, 246

o ~Mom1 philosophy, schools of, 887,

. Relation of; to Jurlqpmdence, 342

“,Momer, Mr., }ns paper in ¢ System
0 of Land Tenure in various Coun-

;trxem, 78,
. westiges of collectlve property in
|| Germany, 78, On the aspects of

the Teutonic freoman ag alord and |

a8 & commonery 82

i NASSE Professor, on the landJaw '
‘ of Ctermany and England, 11,

A7, Account of 1)1$ worl, 168
169 ‘
Namre, law of, 345

i Neutmhtv, ancient association be-

tween markets and, 193
Nuncomar, fairness of the  trial of]
(B

§MNCOUPANCY ’ tenants in In-

dia, creation of, 184,  Period

of time required for determining
who are, 184

' His account of the,‘

0 uey‘lfslea,ayate” the toy
in the, 10,1 Sir W, «x‘cm
| Udal tenure, 94| (R
Oudh, settlement of estntes in, 105 it
Military chaacter igiven to the
. naturally penceful popula
124 {
Ownemhip, mbsolute, 01‘ the ~Eughsh
in Indm., 157-69. | Indian dmcus~ i
‘sions | on, | 229, Anclent Jmnt~ i

|\ owmership, 8260

PA*RLIAMENTA‘RY procedure,
imperfections | of the Stzat.ute o
law attributed to, 870 00 ‘

Pascal’s Provincial Lettm, 840 |

Paterfamlhas, the, in ancient Teu-
(tonie society, T8, Hxﬁ nuthm'lty, ‘
18, His velations to the other |
 heads of families, 79,  His authOo— i
| rity in the Indian v1llntre eommu- i
nity, 107 ‘

Peasant pmpnetnry m Indm, esm»

. blishment and success of the, 105

Personal Property, Law nf, ’bvanden- ';

ciesof, 194
Phxlosophy, relatmu of hxstory to,
265
Police of Indian vﬂlagea, mvogmmﬂ
and paid by the Butmh Govem-
ment, 126 i
Pohtlcal Heonomy, ﬂm contmat of |
hiring and letting in, 190, The 4
proposmcm which forms the basis | L
Cof, 191. . The Market, 192, Cap-
nble of | scientific. nnalysxs amd e
measurement, 232 ‘ 4
 Practical, meaning of the word, J76
Price, early hlstcry and. measure of
189
Prize of Wm', themetxcal nght ot
‘the soverelgn to, 142 L



e I{uynal’

Vfl’roduct y P
| 'munities ineffective for, 166

‘,‘,“:f‘l”roperty, collective, nsmve c(mtml

~over testation of, 41, Its impor-
| tance, 920, 'l‘hem'y of, 221, In-

dian formg ot’ 222, Eﬂrly history

of, 925 et Jeq Seveml pmperty
' and mvﬂmatmn, 2909

L Pundxta, consulted in the courts 50

b Ohm@;es agmnst them, 50 ¥

R:iblu, xﬂbdem theoﬁés of .
Raclrents in ancient Ireland,

L aar Generally, 187, 188, Reason‘ ‘
i why rack-rents do ot «mst dn ol

| some plmea, 199

i ey Indes, 208
Ra:mt, creation and dlfﬁutlﬁxes of, in

India, 180, 81* Tdeas of Anglo«f i

 “ Indians, 189,  Oustomary and
Mwmpetmon rents, 183, Ancient
_mule as to the highest obtainable
xent for the wse of lind, 186,

i “I‘Ra(.k-rentﬂ generally, 187, 188.

| Modern origin of the Iugbest
obtainable rent, 198.
Aor Jand in Fugland and Scotland,

199 ' Reason. why racl-rents do
not exist in gome places, 199

Revezme courts and officers in India,

Land their dutios, 38, 84
i{omml Lasw, pmmd arrived at i, 19,
‘Revival of interest in, 530, ~ Con-
. trasted with J*.nglish, 331-885.
. Reasons for interest in, 332,  Im-
. 1hmtance of, 833, « Naturo of, 334.
i moral and political ph]losophv,
341, Relatmn of, to international
G ey JQB Mechnic alltws of,
‘mixed up wﬂ;h questions of diplo-
macy, 354. D1ﬂusmn of, 350.

INDEX.

mmxtwe tlllmg com..‘, ‘

¢ Histoire ‘i’hllusopblque\ ‘ Selgnory in gross, 184

The market,

‘  fluence, ' 40,

i L e
‘Tha lmuma fmmm of uniiv emﬂ
Jurlsprudanw, 861,
Dowith éodxﬁcatxon, 862, Dt
. culties of the elements oi‘ A,

| Study of, in England, 878, His- | |
tory of) 879, Process of, 880, Re-

la‘tlcm of to [wnmn mtellecr 31l i

| SAVSORIT, mﬂuence of the study s
7 ofy 208, Political m»mltq of 1Ls i

study, 200

‘Seience, relation of History to, 266,

Fffeatq of scientific method, 269
Scott, Sir Walter, his Iemsuks on |
the Udal tenures of Orlmey and
' Shetland, 94, 95 i

Hettlement, Indian, 82,
‘cord of Rights, a.nd its 1mpormnce,

provinees in India, 149, Various
forms of, 150,
sumptions, 162 -
Shetland Tsles, system of townahxp
! in the, 10. 8ir W. Secott on the ,
Udal tenure of, 94 !

Sikhs, exactions of the, 179

Slavery, generally,
- under peasants, 166 ‘
Stephen, Fitzjames, hxs Law i
Evidence Act, 805 |

predia.-l ,  and

‘Students of India, aspuatmns of,

2!)2

 Sudder courts, powerful influence of

the Supreme courts over the, 89
History of, 48,  Appeals to them,
49, Judges of the, 44, Their in~
Bffect’ of judicial
commentaries on the, 47 ‘
Supreme courts of India and their
powers, 36.  Condemnation which

L

Assoetated |0

Settlement |
officers and thiir reports, 82, Re~

33, Settlement in‘newly-ncquired V

Mahometan as— L



‘ SuR

they ‘have everywhere received
except in  India, 87, 38, Their
powerful influence on the uudder
courts, 59

Surnames, possible causes of the fre-
quency . of tmdos as, in Fngland,
126

Suzerainties, causes of the growth of,
144 .

‘watzeﬂand, M. Frooman’s identifie

. cation of fragments of Teutonic
Bociety in, 9

WALUKIJf&RS, gottlement of the,

in Oudh, and it results, 160,

151
Teutonicsociety, fragmentsof archaie,

in Bwitzerland, 9, Enquiries of

Von Maurer, 9, 77. The Teutonie
Mark, 10, THe ¢ vicus ! described

by Tacitus, 10. Resemblances of

Indian  yillage communities  to
Teutonic townships, 12.  Account
of an ancient Teutonic cultivating
community, 78-82.  Tendency
among the Teutonic races to here~
ditary  offices, 132. Causes and
resuilts of the aggrandisement of
leading families, 145
Townships, Teutonic.  See Marlk
Trades, bereditary, of Indian villages,
125, Possible causes of the plen-
tifulness and persistence of trades
as surngmes in England, 126
Tradition, subject of, 68. Iffect of,
in India, 68, Different forms of,
68, 69, Value attached just now
to traditional law in India, 59
Truth, physical, value and @ per-
manence of, 271, 272, Infinity of,
273

mmEe

VIL

‘ UDAL tenures of Ozkney and Shete

land, 94, 96

Usury laws, effect of the iepeﬂ of

the, 195
Umveraxtws, similarity between the
inglish  and  Indian, 241. Me-~

dmexval, objects of the students of j

280

:VICUS, the, described by Tacitus,
10 { ‘

Village Clommunities of India, their
resemblance to Teutonic town-

ships, 12, The land-law of, 18, De~
cay of the villagesystem in Lower

. Bengal, 40, 104, = (oincidence of
the systems of India and Teutonic
. society, 61,62, Rights and dufies,
G7.  Declarations of the council of

village elders, 68, 69, Discovery

and recognition of the existence of
the Indian village community, 103,

The Mahometan theory.of owner-

ship, 104, Secrecy of Indian
fumily life, 114, Dislilce of Eng-

lish criminal law, 115, Legisla~

ture of the council of elders, 116,
123. Their customary rules, 117
Causes of the growth of Indian
villages into cities, 118, 119,
Digputes sometimes decided by a
single Headman, 122, Submission
of naturally peaceful villagers to
‘the power of mercenary armies,
124, The village community or-
ganised and self-acting, 126, The

outsiders; 127.  Power of absorp~

tion of strangers by the commu-
nity, 128, Tendency of agrarian
rights to deeay, 150, Effect of
the land settlement of Oudh, 150,
The office of Headman in various




. tion'and Distribution, 166,
 of the servile dependents of vil-

\‘plaﬁes, 155. Absolute ownerahip
ol the: Tnglish, 167-59, Imperfect
| feudalisation of India, 168-60. The

| communities left to their own way

Hliie great kings and mercenary |

armies, 160. The eultivating com-
| munity as compared with the db-
. golute pmperﬁy of our own day,

164, Primitive tilling communities |

ineffective for securing Produc-
State

lagers, 166, Reasons why stran-
gers coased to be absorbed by
villagenrs, 167, 168.
Indian: village commumtiea, 178.
. Divisions in the community itself,
176, Question of the right of
| property within the commumty,
177, Tradition as to rights, 178,
Origin and difticulties of rent, 180,
181, Analogy of the Holders of
the hlgheat rights in India to
English Iandowners in fee gslmple,
| 184, . Creation of f occupancy ’
i tenémts, 184, Compzmson of In-
| dmn and English forms of pro-
pezty, 185, Evietion rarely prac-
| tised i in India, 186

LONDON @

INDEX..

‘Btructure of |

et
Village  communities in North
Amemca, organisation of the,

Vlllage communmee, Teutouie, 78 i

ot seg

‘ WAS’I[‘ o1 common. lands, the

eultivation of, demanded by 8
growing populatwn, 162

Water rules in India, 109, 110
Widows, origin of the opprassive

disakilities of, in Hindoo laws, 54,
The written restrictions compaved
with unwitten usage, 55

| Will, the, of Lower Bengal, 40, A
Dan-

modem Indian will, 41, 49, !
gers caused hy the wxlls of un~
learned testators, 170. Necessity

' for restraints on testamentary
- power, 171

YEMIN‘DARS;, ‘their séttlement:

and its‘results, 150, Their bad

. reputation in | Lower Bengal a8

landlords, 163

PRINTED  BY

EPVO']'TIEWOO‘IVE AND QG NEW-STREET SQUARE
! AND IPAREIAMERY  STREBT I

13

A




