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P R E F A C E .

T he recent disastrous events in India have awakened in 
the public mind a lively, though somewhat tardy, interest in 
the affairs of that country, and ere long the whole subject 
of our Indian Government will be discussed in Parliament.
Perhaps no branch of the system for governing any country 
is more important than that which provides for the Adminis­
tration of Justice—with regard to British India there is, 
certainly, not one: at the same time it may safely he asserted 
that no department is less generally understood—I  might 
almost say more universally misunderstood—in England than 
that relating to the manner in which the Laws have been 
framed and administered since we took upon ourselves to stand 
forth as the Ruling Power in India. Every work, tending to 
afford information on the subject, must therefore be productive 
of benefit. For several years past I  have devoted much of 
my time, both professionally and as an Orientalist, to the 
study of the Law of India; and, in the years 1849, ’51, and 
’5-2, I  published an Analytical Digest of the decisions of the 
Courts in India, and of the Judicial Committee of the Privy 
Council, to which it is unnecessary to allude more particularly 
in this place. To this Digest I  prefixed an Introduction, which 
was a separate treatise in itself, on the history and then actual 
state of the Administration of Justice in our Indian terri­
tories. I t  has lately occurred to me that the publication of a 
new edition of this Introduction, in a somewhat modified form,
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with additions, making' it applicable to the present day, might 
be of use to those who will have to take a part in the approach- 
in f discussion, and be at the same time of interest to the public 
at la rge; and I  accordingly applied myself to the task. The 
following pages are for the most part a reprint of the Intro­
duction to which I  have alluded; but I  have somewhat altered 
the original arrangement, and have spared no pains in endea­
vouring to make in}- present work as complete as possible, 
and to render it a plain and perspicuous account ol the past 
and actual Judicial systems, and of the Laws as adminis­
tered in India, from the time of Clive to the year 1858.
I t  is to be hoped that all parties will approach the great 
India-question calmly and dispassionately. I t  ought not to 
be a party-question at all—still less ought that portion of 
it which relates to “ Justice” be affected in the smallest 
degree by party feeling. I t  is in this spirit that I  have tried 
to write. My work pretends to be nothing more than a mere 
chronicle—a mere record of Facts—but Facts which should be 
known to all who wish to ameliorate the condition of our 
Indian fellow-subjects. I  will say yet more— Facts which 
ought to be, must be, studied and understood by those 
who have to legislate for India, if India is to be preserved 
to Great Britain for the mutual advantage of both countries.
I  have abstained from any comment upon the various mea­
sures proposed or adopted; except in some very few in­
stances where my own strong conviction has induced me 
to express opinions which may perhaps be entitled to some 
weight with those who have not considered the subjects in­
volved so attentively as I  have done. I  had at first intended 
to make this treatise more popular, by omitting many of the 
details, especially in those portions of it. which treat of the

' eotfcT\



m  - <§£
PREFACE. V

laws peculiar to India, and tlie bibliography of such law s; 
but as I  have been advised by the most competent persons 
that my work, in its present form, may possibly be of perma­
nent utility as well as of casual importance, I  have, in pur­
suance of their advice, retained and even added to the details, 
the omission of which I  had originally contemplated. I  was 
the more easily induced to adopt this plan, since the account I  
have given of the Native Laws, and the bibliographical por­
tions, are the result of the reading of many years; and, so 
far as I  know, there nowhere exists so ample a direction to 
the student, pointing out the works' by which a knowledge of 
the Laws peculiar to India can be acquired. The compara­
tively superficial reader, who may wish merely to gain a prac­
tical acquaintance with the judicial systems of British India, 
can pass over these details altogether, and will, I  trust, for­
give me for their insertion. In  writing on a subject of such 
paramount importance, it should always be remembered, that 
it is very easy to say too little; very difficult to say enough; 
but almost impossible to say too much, if all that be said can 
be vouched for as true.

W. I I . M.

25th March, 185S.
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I N T R O D U C T I O N .

I n order thoroughly to understand and appreciate the pre­
sent system for the Administration of Justice in India, and 
before we can hope to improve upon it, it is obviously neces­
sary to inquire into the history of such system, and the nature 
of the laws administered by the several Courts.

Scarcely any one of the many intricate subjects connected 
with our Government of India, offers so many difficulties as 
the study of the law, as administered in that country.

The laws themselves are so diverse and complicated in their 
nature, and are spread over such a multitude of volumes, tha t 
a long’ course of laborious investigation and patient study 
becomes requisite, before the student can see his way through 
the mass of legislation, which must appear to all, at the outset, 
an impenetrable chaos.

I t  is true tha t the Regulations and the Acts of the Legisla­
tive Council of India  have been printed and published, and 
that various treatises on native law, both by European authors 
and in translations from the works of H indu and M uhamma­
dan lawyers, have appeared at different times. The R egula­
tions, however, are frequently vague, and not easily to be con­
strued, and from their voluminousness, and the manner in

B



'n liiclt they are framed, are always difficult of reference; 
whilst, writh regard to the native laws, a difficulty arises, on 
the other hand, from the paucity of the materials, and still 
greater obstacles present themselves on the ground ot obscurity.
The works on native law by European writers are unfortu­
nately few in number} and those translated from the original 
languages, though more numerous, are, from their nature, not 
calculated to be of much assistance to a beginner : the latter 
class treat of the doctrines of different schools, in many in­
stances totally opposed to each other, without adverting* to 
the distinction; they abound with subtleties of reasoning sup- 
portino- contradictory interpretations of the texts of the ancient 
lawgivers; and they are in every case couched in terms diffi­
cult to be understood, unless after a long acquaintance with 
the method pursued by the Indian jurists in treating of legal 
subjects, and some preliminary knowledge of those religious 
systems with which the laws are intimately connected, and of 
which, in fact, they form an integral part.

Elementary and practical works on the Law of India are 
almost entirely wanting. Nearly all the European authors 
who have written on the subject have principally devoted their 
attention to theories: each -writer dilating upon the course 
w hich he conceives ought to be pursued in legislating for India, 
and neglecting to describe the judicial system which has been 
adopted and the laws as they nowr exist.

In  the following pages I  have endeavoured to supply to 
some extent this defect, and to set before the reader a concise 
but comprehensive treatise on the past and present systems 
for the administration of justice in British India, together 
with some account of the laws peculiar to th a t country, as 
\\>U as of the works from which a know ledge of them may he 
acquired.

The diversity of the Courts and of the laws themselves, 
renders it necessary to divide the subject m atter of this trea­
tise into several distinct chapters and sections. These will 
comprise the h istory  of the several Courts of Judicature and

f(S)| <SL
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of the judicial systems from their origin down to the present 
time, and a detailed account of the actual constitution of the 
Courts, and their powers and jurisdiction, as they now exist.
The subject of appeals to England, and the laws peculiar to 
India will also he treated historically; and in my account of 
the latter I  shall describe, at the risk of prolixity, at some 
length the sources whence the native laws are derived, and 
the works from which a knowledge of them may be most 
readily attained. I  shall conclude by enumerating the 
different collections of reports of decided cases, which now 
exist in considerable numbers, and which constitute a class 
of works of the highest value for the ascertainment of the 
actual practice and doctrines of the Courts in India.

Before entering upon the particular description of the 
Courts and Laws it will be as well to premise that the in­
habitants of India may, for judicial purposes, be classed 
in to :—

1. British-European subjects and their legitimate descen­
dants.

2 . Hindus.
3. Muhammadans.
4. Other proper natives of Asia, being neither H indus, 

Muhammadans, nor Christians.
0. Portuguese, Armenian, and other Christians, of native 

oi foi eign extraction, together with half-casts, or illegitimate 
children of British subjects by native mothers.

I  he Courts in which civil and criminal justice are admi-
nistei ed to these several classes are of two distinct descriptions, 
viz.—

1. I  he Courts established under, and by, the Statutes and 
Charters of Justice granted by Royal authority, and which 
are presided over by Judges appointed by H er M ajesty. These 
are commonly called the Queen’s Courts. To these m ay be 
added Justices of the Peace, M agistrates, and Coroners.

2 . The Courts established by the authority of, and presided 
over by Judges appointed by the Honourable E ast-In d ia  Com-
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m nv and which are usually denominated the Sudder and 
Mofiissil Courts, the Company’s Courts, or the Courts for the 
Provinces. The Judges of these Courts are ot two outers, 
covenanted and uncovenanted.

f
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H E R  M A J E S T Y S  C O U R T S  O F  J U D I C A T U R E .

1 . T h e  S u p r e m e  C o u r t s  o f  J u d i c a t u r e .

(1 ) H ist o r y  of  t h e  Su d r em e  C o u r t s , t h e ir  P o w eiis  a n d  J u r is d ic t io n .

Th e  earliest power emanating from the Crown for the ad­
ministration of justice in India  dates as far back as the reign 
of James I ., who, by Charter granted in the year 1022, autho­
rised the old E ast-India  Company to chastise and correct all 
English persons residing in the E ast Indies, and committing 
any misdemeanour, either with m artial law or otherwise.

The first authority, however, for Hite introduction of British 
law in India was granted by Charles I I . ,  who, by Royal 
Charter dated the 3rd ot April 1001, gave to the Governor 
and C ouncil of the several places belonging to the Company in 
the East Indies power u to judge all persons belonging- to the 
said Governor and Company, or th a t should live under them 
in all causes whether civil or criminal, according to the laws 
of the kingdom, and to execute judgm ent accordingly/ ’ And 
in the subsequent grants to the Company of the islands of .
Bombay and St. Helena, in the year 1609 and 11874, the .
Company were empowered to make laws and constitutions for 
the good government of the islands and their inhabitants; and 
to impose punishments and penalties, extending to the tak ing  
nv ay life or member when the quality of the offence should 
require it, so tha t the punishment and penalties were consonant 
to reason, and not repugnant to, but as near as might, be agree-

• Goî X
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able to the laws of England, The Governor and Company or 
Governor and Committees'of the Company, were also autho­
rised to appoint Governors and other, agents for the said 
islands, to be invested with a power of ruling, correcting, and 
punishing his Majesty’s subjects in the said isknds, accor mg 
to justice, by Courts, Sessions, and other forms of judicature, 
like those established in England, by such Judges and officers
as should be delegated for that purpose.

C  Am amended Charter was granted by Charles I I .  to the 
Company on the 9th of August 1688, which empowered the 
Governor and Council to establish Courts of Judicature at 
such places as they might appoint, to consist of one person 
learned in the civil laws, and two merchants, and to decide 
according to equity and good conscience, and according to t le
laws and customs of merchants.^

These provisions were continued in the Charter granted by 
James I I .  in 1686 ; and a sim ilar power was given to the new 
East-India Company by the Charter of the 10th William I I I . ,  
granted in Sept. 1698.

In  the year 1726 the Court of Directors of the United 
Company1 represented by petition to K ing George the I' irst 
“ That there was great want at Madras, Fort William, and 
Bombay, of a proper and competent power and authority for 
the more speedy andVffectual administering of justice in civil 
causes, and for the trying and punishing of capital and other 
criminal offences and misdemeanours.” Accordingly, the then 
existing Courts were superseded, and the East-India Company 
were empowered by Boyal Charter, granted in 1726 the 13th 
year of the reign of K ing George I ., to establish at earl) of 
the three settlements a Court, consisting of a M ayor and nine 
Aldermen, to be a Court of Record, and to try , hear, and de­
termine all civil suits, actions, and pleas between party  ant

1 The union of the old or London, and the new or Lnglish Companies "as 
effected by the “ Charter of Union” of 1702, and was completed u n d erg o  
award of the Lord Hiiffi Treasurer, Lord Godolphin, in 1708. On the ~ot 1 
March, 1700, the first General Court of the United Company was held.

• G0t>\



|J ) | ■ <SL
SUPREME COURTS. 7

party. From these Courts an appeal lay to the Governors 
and Councils, and thence to the King- in Council, in causes in­
volving- sums above the amount of 1000 pag-odas.1 This same 
Charter also constituted Courts of Oyer and Terminer at each 
settlement, consisting- of the Governors and Councils, for the 
trial of all offences, except hig-h treason, committed within the 
towns of Madras, Bombay, and Calcutta, or within any of the 
Factories subordinate thereto, or within ten miles of the same ; 
and the Governors and Councils were constituted Justices of 
the Peace, and were authorised to hold Quarter Sessions.
Under this Charter all the common and statute law at that 
time extant in England was introduced into the Indian Presi­
dencies.2

The Mayor’s Court, which had been established a t Madras, 
was abolished on the capture of that place by the French 
under Labourdonnais in the year 1746; but the town having- 
been restored to the English in 1749 by the treaty of Aix-la- 
Chapelle, the Directors of the E ast-Ind ia  Company represented 
to the King- in Council that u it would be a great encourage­
ment to persons to come and settle at that place, if a proper 
and competent judicial authority were established there;” and 
further, tha t it had been found by experience that there were 
some defects in the Charter of 1720.

* Under these circumstances, King- George I I .  g-ranted a new 
Charter in the year 1753, re-establishing- the Mayors’ Courts 
at Madras, Bombay, and Calcutta, with some not very mate­
rial alterations. B y this Charter these Courts were limited in

1 1 ids is the earliest use of the word pagoda, applied as a designation of 
value iu money out of the limits of Madras. It afterwards found its way 
into the Bengal ( 'barter of Justice, although the pagoda is a Madras coin, and 
VaR never at any time current in Bengal. The value of the pagoda is about 
eight shillings English money. The amount appealable to the Sovereign in 
Council has been altered, and fixed at the sum of 10,000 Company’s rupees 
for all the Courts in India, by the order in Council of the 1 Oth of April 1838

! Clarke’s Buies and Orders of the Supreme Court of Judicature at Fort 
William in Bengal, Pre.f. p. iv. 8vo. Calc. 1829.
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their civil jurisdiction to suits between persons not Natives of 
the said several tow ns; and suits between Natives were directed 
not to be entertained by the Mayors’ Courts, unless by consent 
of the parties. The jurisdiction of the Government Courts in 
criminal cases was also limited to offences committed within 
the several towns and the Factories or places subordinate 
thereto, omitting the words, a or within ten miles of the same,” 
contained in the previous Charter. A t the same time, and by 
the same Charter, Courts of Requests were established at 
Madras, Bombay, and Fort William, for the determination of 
suits involving small pecuniary amounts. These last Courts 
will be treated of separate^'.

The Seventh Report of the Committee of Secrecy, appointed 
to inquire into the state of the East-India Company, after a 
detailed description of the Courts of Judicature in Bengal, 
observes upon the constitution and defects of the Mayors’ 
Court, and remarks, u that although it is bound to judge, at 
least where Europeans are concerned, according to the laws of 
England, yet the Judg-es are not required to be, and in fact 
have never been, persons educated in the knowledge of those 
laws by which they must decide; and that the Judges were 
justly sensible of their own deficiency ; and that they had there­
fore frequently applied to the Court of Directors to lay parti­
cular points respecting their jurisdiction before counsel, and to 
transmit the opinion of such counsel to be the guide of their 
conduct.”

Upon this Report the 13th Geo. I I I .  c. 83, was passed. The 
Bill had met with considerable opposition on the part of the 
Company, but such opposition was fruitless; it was carried by 
an overwhelming majority in the House of Commons on the 
10th of June 1773, and on the 20th of June it passed the 
Lords without opposition, and received the Royal Assent on 
the following day. The 18th section of this Statute em­
powered H is Majesty to erect and establish a Supreme Court 
ol .Judicature at Fort William in Bengal, to consist of a Chief 
Justice and three other Judges, being1 barristers of England or

—< V \ ■
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Ireland ot not. less than live years’ standing- to he named and 
appointed from time to time by H is Majesty, his heirs and 
successors. The same section declared that the said Supreme 
Court should have full power and authority to exercise and 
perform all Civil, Criminal, Admiralty, and Ecclesiastical juris­
diction • and to form and establish such rules of practice, and 
such rules for the process of the said Court, and to do all such 
other things as should be found necessary for the administra­
tion of justice and the due execution of all or any of the 
powers which, by the said Charter, should or might be granted , 
or committed to the said C ourt; and also should be a t all 
times a Court of Record, and should be a Court of Oyer and 
Terminer, and Gaol Delivery, in and for the said town of Cal­
cutta and Factory of F o rt William in Bengal aforesaid, and 
the limits thereof, and the Factories subordinate thereto.
The Governor-General and Council, and the Judges of the 
Supreme Court, were, by the 38th section of the same Act, 
authorised to act as Justices of the Peace, and to hold Quarter 
Sessions.')

The Supreme Court of Judicature a t F o rt W illiam in Ben­
gal was accordingly established under the above Statute, by 
Royal Charter dated the 26th of M arch 1774 ; and it is under 
this Charter that the Supreme Court is now held. I t  will be 
useful here to state shortly some of its provisions. B y the 
13th section, the Supreme Court at Calcutta was empowered 
to try  and determine all actions and suits arising in Bengal,
Rehar, and Orissa, and all pleas, real, personal, or mixed, 
arising against the l nited Company and the M ayor and Al­
dermen of Calcutta, and against any of the K ing’s subjects 
resident in Bengal, Debar, and Orissa, or who should have 
resided there, or should have debts, effects, or estates, real or 
personal, within the same, and against the executors and ad­
ministrators of such subjects, and against any other person 
who should at the time of such action being brought, or when 
any action should have accrued, be or have been employed in 
the service of the said Company, or the said Mayor and Alder-
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men, or of any other of the King’s subjects, and against all 
other persons, inhabitants of India, residing’ in Bengal, Behar, 
or Orissa, upon any contract or agreement in writing with 
any of the K ing’s subjects, where the cause of action should 
exceed the sum of 500 current rupees, and when such inha­
bitants should have agTeed in the said contract, that, in case 
of dispute, the matter should be determined in the said Su­
preme Court. The same section limited the jurisdiction thus 
given as follows$ viz. that the said Court should not try  any 
suit against any person who should never have been resident 
in Bengal, Behar, or Orissa, or against any person who 
should, at the time of action brought, be resident in Great 
Britain or Ireland, unless such suit or action against such 
person so then resident in Great Britain or Ireland should be 
commenced within two years after the cause of action arose, 
and the sum to be recovered should not be of greater value 
than 30,000 rupees. By the 18th section of the Charter the 
Supreme Court was constituted a Court of Equity, as the 
Court of Chancery in England. The 19th section constituted 
it a Court of Oyer and Terminer, and Gaol Delivery, for Cal­
cutta and Fort William, and the Factories subordinate thereto, 
with power to summon grand and petit juries, and to admi­
nister criminal justice as in the Courts of Oyer and Terminer 
in England, giving it jurisdiction over all offences committed 
in Bengal, Behar, and Orissa, by any subject of H is Majesty, 
or any person in the service of the United Company, or of any 
of the K ing’s subjects. The 22d section empowered the Su­
preme Court to exercise Ecclesiastical jurisdiction in Bengal, 
Behar, and Orissa, as the same was exercised in the diocese of 
London, and to grant probates and administrations to the 
estates of British subjects dying within the said provinces.
The 2oth section empowered the Court to appoint guardians 
of infants and of insane persons, and of their estates; and by 
the 26th section the said Supreme Court was appointed to be 
a Court of Admiralty in and for the provinces of Bengal, 
Behar, and Orissa, and to hear and determine all causes and
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matters, civil and maritime, and to have jurisdiction in crimes 
maritime, according- to the course of the Admiralty in E ng­
land. An appeal lay, under sections 80— 38, from the deci­
sions of the Supreme Court at F o rt William to the K ing in 
Council. No appeal was to he allowed except the petition 
was preferred within six months, and the amount in dispute 
exceeded 1000 pagodas.

Shortly after the grant of this Charter arose those unfortu­
nate contentions between the Governor-General and Council 
and the Judges of the Supreme Court at Calcutta, which, 
whoever may have been in the vrrong, were certainly very 
discreditable to both parties. The unanimity which existed, 
however, between the disputants in every measure throughout 
these unhappy disagreements proves tha t the difference arose, 
not from personal feeling’s, or from a desire of an undue ex­
tension of their several powers, but from a defect in the law, 
arising from the obscurity of the Statute, of which it has been 
well remarked, u tha t the Legislature had passed the A ct of 
the 13th Geo. I I I .  c. 03, without fully investigating what it 
was that they were legislating about; and tha t if the A ct did 
not say more than was meant, it seemed a t least to have said 
more than was well understood.” 1

The Legislature accordingly intervened; and, by the pre­
amble to the 21st Geo. I I I .  c. 70, and sections 2 ,8,9 ,  and 10, of 
that Act, explained and defined the jurisdiction of the Supreme 
Couit, declaring tha t the said Court lutd*no jurisdiction over 
the Governor-General anti Council for any act or order made 
or done by them in their public capacity : ‘that if any N a tiv e s  
s lould be impleaded in the Supreme Court for any act done 
)} older of the Governor-General and Council in writing, the 

said order might be g'iven in evidence under the general issue, 
and should amount to a sufficient justification 5 that the Su-

1 Letter from the Judges of the Supreme Court at Calcutta, dated O -t 
16, 1830. Fifth Appendix to the Third Report of the Select Committee 
of the House of Commons, 1831, p. 1284, 4to. edit.
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preme Court should have no jurisdiction in any matter con­
cerning- the revenue, or concerning- any act or acts ordered or 
done in the collection thereof, according- to the usage and 
practice of the country, or the Regulations of the Governor- 
General and Council, that no person should be subject to the 

jurisdiction of the Court by reason of being a landowner, land­
holder, or farmer of land or of land-rent; that no person 
should be so subject to the jurisdiction of the said Court by 
reason of his being employed by the Company or by the 
Governor-General and Council, or on account of his beino- 
employed by a native of Great Britain, in any matter of deal­
ing or contract between party or parties, except in actions for 
wrongs or trespasses, and also except in civil suits by agree­
ment of parties, in writing, to submit the same to the decision 
of the said Court. Section 17 of this important Act also re­
served their peculiar laws to Hindus and Muhammadans in 
certain civil matters, as hereafter will be noticed; and the 
34th section provided that no action for wrong or injury should 
lie in the Supreme Court against an}' person whatsoever exer­
cising a judicial office in the Country Courts, for any judg­
ment, decree, or order of the said Court, nor against any 
person for any act done by or in virtue of the order of the said 
Court.

By the 24th Geo. I I I .  c. 25, s. 44, passed in 1784, all H is 
Majesty’s subjects, as well servants of the Company as others, 

were declared to be amenable to all Courts of Justice, both in 
Ind ia  and Great Britain, of competent jurisdiction to try  
offences committed in India, for all criminal offences committed 
in the territories of any native prince or state, or against their 
persons or properties, or the persons or properties of any of 
their subjects or people, in the same manner as if the same 
had been committed within the territories directly subject to 
uid under the British Government in India.

By the 29th section of the 20th  Geo. I I I .  c. 57, all ser­
vants of the E ast-Ind ia  Company, and all H is M ajesty’s sub­
jects resident in India, were made subject to the Courts of

• c°i&X
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Oyer and Terminer, and Gaol Delivery, for all criminal offences 
committed in any part of Asia, Africa, or America, beyond the 
Cape of Good Hope to the Straits of Magellan, within the 
limits of the Company’s trade.

The 30th section of the same A ct declared that the Governor 
or President and Council of F o rt St. George, in their Courts 
of Oyer and Terminer, and Gaol Delivery, and also the 
Ma3'or’s Court at Madras, according to their respective judi­
catures, should have jurisdiction, as well Civil as Criminal, 
over all British subjects whatsoever residing in the territories 
of the East-India Company on the Coast of Coromandel, or in 
any other part of the Carnatic or in the Northern Circai's, or 
within the territories of the Soubah of the Deccan, the Nabob 
of Arcot, or the Rajah of Tanjore.

Section 67 of the 33rd Geo. I I I .  c. 52, re-enacted section 
44 of the 24tli Geo. I I I .  c.25. Section 156 of the same Statute 
extended the Admiralty jurisdiction of the Supreme Court at 
Calcutta given under the C harter; and the Court was em­
powered, by means of juries of British subjects,1 to try , 
according to the laws and customs of the Adm iralty of 
England, all offences committed on the high seas.

B y  the 37th Geo. I I I .  c. 142, s. 1, the number of Judges 
of the Supreme Court at Calcutta was limited to three.

The Mayors’ Courts a t M adras and Bombay existed until 
the year 1797, when they were abolished and superseded bv 
R ecorders’ Courts, established under the 37th  Geo. I I I .  e. 142.
1 1 lese ltecorders’ Courts consisted of the M ayor, three Alder- £ 
men, and a Recorder, who was to be appointed by H is M ajesty; 
and their jurisdiction extended to Civil, Criminal, Ecclesiastical, 
and Admiralty cases. They were empowered to establish 
rules of practice, and they were to be C ourts 'o f Over and 
Terminer, and Gaol Delivery,jfor Fort St, George and Bom bay; 
and their jurisdiction was to extend over British subjects 
resident within the British territories subject to the Govern-

1 Natives may now sit on juries.
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ments of Madras and Bombay respectively, as well as those 
residing in the territories of native princes in alliance with 
those Governments. Their jurisdiction was also brought 
within the restrictions of the 21st Geo. III . c. 70; the laws 
of the Hindus and Muhammadans were reserved to Natives; 
and an appeal lay from their decisions to the King in Council. 

j  The Recorder’s Court at Madras was abolished by the 39th 
,5* , and 40th Geo. I I I .  c. 79, and a supreme C onrtofJudicature 

( X V /  was erected in its place, to be a Court of Record, and consist of 
%  iK", ;i a Chief Justice and two puisne Judges, who should be barristers

in England or Ireland of not less than five years standing.
The powers vested in the Recorder’s Court were transferred to, 
and to be exercised by, the Supreme Court, which was also 
directed to have the like jurisdiction, and to be invested With 
me same powers, and subject to the same restrictions, as the 
Supreme Court of Judicature at Fort William in Bengal. 
Letters patent, granting’ a Charter of Justice to the Supreme 
Court at Madras, were issued on the 20th of Dec. 1801.

By sections 99 and 100, of the 53rd Georg'e I I I .  c. loo, all 
persons whatsoever were authorised to prefer, prosecute, and 
maintain, in His Majesty’s Courts at Calcutta, Madras, and 
Bombay, all manner of indictments, informations, and suits 
w hatsoever for enforcing the laws and regulations made by the 
Governor-General and Governors in Council, or for any’ matter 
or thing whatsoever arising out of the same. The Advocate- 
General at each of the several Presidencies was also empowered 
to exhibit informations in the said Courts against any person 
or persons whatsoever for any breach of the revenue-law s or 
Regulations of any of the said Governments, or for any fines, 
penalties, forfeitures, debts, or sums of money, committed, 
incurred, or due by any such person or persons in respect of 
any such laws or Regulations. Section 107 provided that 
where, by the Regulations, it would be competent to a party 
to prefer an appeal to the Court of highest appellate jurisdic­
tion in the provinces, British subjects residing or trading, or 
occupying immoveable property within the provinces, should

0)5  'SL
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be entitled to prefer, instead of such appeal, an appeal to 
H is Majesty’s Courts of Judicature at the several Presidencies.
This section, however, has been since repealed by Act X I . of 
1830; and no such right of appeal to the Supreme Courts 
now exists. Section 110 of the same Statute, after stating* 
that doubts had been entertained whether the Admiralty juris­
diction of H is Majesty’s Courts at Calcutta, Madras, and 
Bombay, extended to any persons but those amenable to their 
ordinary jurisdiction, empowered the said Courts to take cog­
nizance of all crimes perpetrated on the high seas, by any 
person or persons whatsoever, in as full and ample a manner 
as any other Court of Admiralty jurisdiction established by 
H is Majesty’s authority in any colony or settlement what­
soever belonging- to the Crown of the United Kingdom.

The 4th Geo. IV . c. 71, passed in 1823, authorized the 
abolition of the Recorder’s Court at Bombay, and the estab­
lishment of a Supreme Court of Judicature in its stead, to be 
a Court of Record, to consist of the like number of Judges as 
the Supreme Court at F ort William in Bengal, who should be 
barristers of England or Ireland of not less than five years* 
standing, and to be invested with the same powers and au­
thorities as the said Supreme Court, and to have a similar 
jurisdiction and the same powers, and to be subject to the 
same limitations, restrictions, and controul.

The powers of the Supreme Courts at M adras and Bombay 
were placed upon an equal footing with those of the Sup reme 
Court at Calcutta, in an explicit manner, by the l? th  section 
ot this Act, which declared that it should be lawful for the 
Supreme Court of Judicature a t M adras, within F ort St.
George, and the town of Madras, and the limits thereof, and 
the Factories subordinate thereto, and the territories subject 
to or dependent upon the Government of Madras; and' for 
the Supreme Court of Judicature at Bombay, within the town 
and island of Bombay, and the limits thereof, and the Factories 
subordinate thereto, and the territories subject to or dependent 
upon the Government of Bombay, and the said Supreme Courts

. N i \
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respectively were thereby required, within the same respec­
tively, to do, execute, perform, and fulfil, all such acts, autho­
rities, duties, matters, and thing’s whatsoever, as the Supreme 
Court of Fort William was or might be authorised, empowered, 
or directed to do, execute, perform, and fulfil, within Fort 
William in Bengal, or the places subject to or dependent upon 
the Government thereof. Letters patent, granting a Charter of 
Justice to the Supreme Court at Bombay, were issued on the 
8th of Dec. 1823.

I t  may be remarked, that although by the 4th Geo. IV . c. 71, 
the Supreme Courts at Madras and Bombay are invested with 
the same powers as the Supreme Court a t Fort William, there 
is no similar provision in any Statute in favour of the latter 
Court, that it shall exercise the same powers with the Supreme 
Courts at the other Presidencies.

I t  is unnecessary to enter more fully into the powers of the 
Supreme Courts at Madras and Bombay, as the Charters under 
which they are now held are founded upon that of the Supreme 
Court at Calcutta, and upon the provisions of the 21st Geo. I I I .  
c. 70.

There are some variations, however, in the Charters of the 
several Courts, that give rise to considerable doubt and diffi­
culty, and these may be shortly alluded to. In  the first 
instance, there is a difficulty with regard to the powers which 
the Justices ot the Courts were to possess in the provinces as 
conservators of the peace, but this will more appropriately be 
noticed in another place. Again, the Supreme Court at 
Bombay is prohibited, by the 30th section of its Charter, from 
interfering in any matter concerning the revenue, even within 
the town of Bombay, which is in direct contradiction to the 
53rd Geo. I I I .  c. loo , ss. 99, 100. Natives are also 
exempted from appearing in the Supreme Courts at Madras 
and Bombay, unless the circumstances be altogether such as 
that they might be compelled to appear in the same manner 
in a Native C ourt; a provision which seems to place the juris­
diction of these Supreme Courts in such cases entirely at the

(Iff )1) (CT
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discretion of tlie Government, who regulate the Company’s 
Courts as they pleasei This appears to be inconsistent with 
the duties assigned to the Courts by the Statutes. Lastly, 
with regard to crimes maritime, the 54th section of the Bombay 
Charter of Justice restricts the powers of the Supreme Court 
to such persons as would he amenable to it in its ordinary 
jurisdiction j which is again at variance with the 53rd Geo. I I I .  
c. 155, s. 110, if the ordinary jurisdiction, as is to be inferred 
from the other portions of the Charter, be limited to British 
subjects.

B y the Statute 9th Geo. IA . c. 74, ss. 7, 8, 9, 50, and 70, 
provisions are made, without any distinction between Native 
and British persons, for the trial by the Supreme Courts of 
accessories before or after the fact to any felony, and ot any 
accessory before or after the fact, after conviction of the prin­
cipal, though the principal be not attainted of such felony : for 
the trial of murder or manslaughter, where the death, or the 
cause of death only, happens within the limits of the East- 
India Company’s Charter ; and for the trial of bigamy, when­
ever the offender is apprehended or found within the jurisdiction 
of the Courts, although the offence may have been committed 
elsewhere.

 ̂The Supreme Courts at all the Presidencies are authorised 
under their Charters to appoint their own ministerial officers, 
tmd are also empowered to admit and enrol such and so main 
advocates and attornies as shall seem meet; and no other 
persons but such advocates and attornies are allowed to plead 
or act for the parties.

B y the Charters of the Supreme Courts at Madras and 
Bombay there were certain restrictions as to the admission 
and enrolment of advocates and attornies, which did not exist 
in the Calcutta Court, but these have been abolished by 
the 3rd and 4th Will. IAr. c. 85, s. 115, and A ct X I I I  of 
1845.

An appeal lies from the decisions of the Supreme Courts of 
Judicature to Her Majesty in Council in all suits where the

c
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amount in dispute is of the value of 10,000 rupees.! This 
subject will be more especially treated of in a separate Chapter.
The Supreme Courts are, by their Charters, vested with five 
distinct jurisdictions, Civil, Criminal, Equity, Ecclesiastical, 
and Admiralty ;1 2 and they are enjoined to accommodate their 
process, rules, and orders, to the religion and manners of the 
Natives, so far as the same can be done without interfering 
with the due execution of the laws and the attainment of 
justice.

I t  would he a difficult task to define exactly the powers 
and jurisdictions of H er Majesty’s Supreme Courts in India, 
given by the Statutes and Charters above enum erated; and 
questions are constantly arising on these important subjects, 
which can only be reduced to certainty by the repeated 
decisions of the Courts, or by fresh enactments.

Several years since Sir Charles Grey and Sir Edward R yan 
animadverted upon the uncertainty of the legislation with 
respect to the powers and jurisdictions of the Supreme Courts 
in the following terms In  one way or another,” write the 
learned Judges, a sometimes by the mention of some qualifica­
tion of the powers of the Court occurring in an A ct or Charter, 
which has been afterwards insisted upon as a recognition; 
sometimes by a vague recognition of counter institutions, which 
have been already set on foot without any express authority, 
and which afterwards, upon the strength of the recognition, 
are amplified and extended; sometimes by the jurisdiction of 
the Supreme Court being stated in such a way as to leave it 
to be inferred that the expressio unius is the exclusio alterius; 
sometimes by provisions which, to persons unacquainted with 
India may have appeared to be of little consequence, but 
which in reality involve a great d ea l; sometimes when P a r­
liament has provided that new Courts should be established

1 Order in Council, 10th April, 1838.
2 The jurisdictions are technically termed Sides of the Court: as the 

Crown Side, the Common Law Side, &c.
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upon the same footing- as the old one,, by something- finding; 
its way into the constitution of the new Courts which is essen­
tially different from the old, and would be destructive of their 
efficiency;—in some or all of these ways the Supreme Courts 
have come to stand at last in circumstances in which it is a 
very hard matter to say what are their rights, their duties, or 
their use.m

M any of the doubts and difficulties thus complained of still 
exist, and I  cannot, I  believe, conclude the present remarks 
on the Supreme Courts more appropriately than by quoting 
the account of their jurisdiction appended to the F irs t Report 
of the Commissioners appointed in 1853 to consider the reform 
of the Judicial establishments of India.

u The local jurisdiction of the Supreme Court at F o rt W illiam 
is limited to the town of Calcutta, which for this purpose is 
bounded on the west side by the river Hooghly, and on the 
other sides by what is called the M ahratta ditch. W ithin 
these limits the Court exercises all its jurisdictions, civil and 
criminal, over all persons residing within them ,2 with the 
exception of its ecclesiastical jurisdiction, which has not been 
applied to H indus and Muhammadans beyond the granting 
of probates of wills.

Ih e  persons residing- within these limits, and therefore 
subject to the local jurisdiction of the Supreme Court, are 
computed, according to the latest information, at 413,182.

2. In  like manner the Court exercises all its jurisdictions 
o\(‘i all 1 British-horn subjects, that is, persons who have been 
bom Avithin the British islands, and their descendants, who are 
resident in any of the provinces which are comprehended w ithin 
the 1 residency of Bengal,3 or the subordinate Government of

1 Letter from the Judges of the Supreme Court at Calcutta, dated 16th 
of Oct. 1830. Fifth Appendix to tho Third lteport from the Select Com­
mittee of the House of Commons, 1831, p. 129(3, Ito. edit.

’ Charter, s. 19. Stat. 21, Geo. III . c. 70, s. 17.
3 Charter, s. 13.

c 2



A ot;i . The number of persons so subject to the jurisdiction of 
the Court, including- the members of the covenanted services, 
civil and military, but exclusive of the Queen’s troops and 
their families, was on the 30th M arch 1851, according- to the 
Parliam entary census returns, 22,387.

3 . All persons resident at any places within the said pi o- 
vinces, who have a dwelling-house and servants in Calcutta, or 
a place of business there where they carry on any trade, 
through their agents or servants, are held to be constructh el} 
inhabitants of Calcutta for the purpose of liability to the 
common law and equity jurisdictions of the Court.

4. Natives of India, within the said provinces, who have 
bound themselves upon any contract or- agreement in writing 
with any British subject, where the cause of action exceeds 
the sum of 500 rupees, to submit to the jurisdiction of the said 
Court, are subject to its jurisdiction in disputes relating to the

. said contract.1
5 . In  like manner, persons who avail themselves of the 

Court’s jurisdiction for any purpose, are held liable to its juris­
diction in the same matter, even on other sides of the Court 
than that of which they have availed themselves; as, for in­
stance, persons who have applied for and obtained probates ot 
wills, are held liable to the Court’s equity jurisdiction for the 
due administration of the estate.

G, All persons who, at the time of action brought or cause 
o f action accrued, are or have been employed by, or directly 
or indirectly in the service of the E ast India Company, or any 
B ritish subject, are liable to the civil jurisdiction of the Court 
in actions for wrongs or trespasses, and also in any civil suit 
by ao-reement of parties in writing to submit to the jurisdiction 
of the said Court f  and all persons who, at the time of com­
mitting any crime, misdemeanour, or oppression, are or have

1 Charter, s. 13.
J Charter modi tied by Stat. 21 Geo. III . e. 70, s. 10.
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been employed, or directly or indirectly in service as aforesaid, 
are liable to the criminal jurisdiction of the Court.1

7. The Admiralty jurisdiction of the Court extends over the 
provinces of Bengal, Behar, and Orissa, and all other territo­
ries and islands adjacent thereto,- which, at the date of the 
charter, were or ought to be dependent thereon, and compre­
hends all causes civil and maritime, and all matters and con­
tracts relating to freights, or to extortions, trespasses, injuries 
and demands whatsoever between merchants or owners of ships 
and vessels employed or used within the jurisdiction aforesaid, 
or other persons, contracted, done, and commenced in or by 
the sea, public rivers, or creeks, or within the ebbing and flow­
ing of the sea about and throughout the said three provinces 
and territories.3 The criminal jurisdiction extends to all crimes 
committed on the high seas by any person or persons whatso­
ever in as full and ample a manner as any other Court of 
Admiralty in any colony or settlement belonging to the 
Crown.3

S. The Supreme Courts at Calcutta, M adras and Bombay, 
ha\e criminal jurisdiction over all British subjects for crimes 
committed a t any place within the limits of the Company’s 
Charter, that is, any part of Asia, Africa, or America, beyond 
tlie Cape of Good Hope to the Straits of Magellan, or for 
ciiines committed in any of the lands or territories of any 
JNlath e Prince or State, in the same way as if the same had 
icen committed within the territories subject to the British 
Government in India .”1

Hie local jurisdiction of the Supreme Court at Madras is 
confined to the town of Madras, which for this purpose is held 
to be bounded by the sea on the east, the Saint Thome river on 
the south, the banks of the Long’ Tank and the Nungumbaukum

' Charter, s. 19. * Charter, s. 26.
* Charter explained by Stat. 33 Geo. III. c. 52, s. 156, and 53 Geo ITT 

c. 155, a. 110. ‘ J-Li'

c ” • * * •  23 m - '■ 67' s- 20- » * .  33 Geo. HI.
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Tank with the villages of Kilpaukum and Peramboor on the 
west ’and a line from the latter village to the sea on the north, 
and to comprise all the lands included in the villages of Chet- 
tapet, Kilpaukum, Peramboor, and Tandear. The inhabitants 
of Madras within these limits are computed at about 720,000.

The British subjects residing within the provinces attached 
to Madras, and subject to the jurisdiction of the Supreme 
Court, were on the 30th March 1851, according to the Parlia­
mentary Census Returns, 15,133, including the civil and mi i- 
ta ry  members of the covenanted services, but exclusive of the 
Queen’s troops. The Court’s civil jurisdiction extends to 
British subjects within any of the dominions of the Aa tne  
Princes of India in alliance with the Government of Madras, 
but the number of these must be very small, and cannot be
taken into calculation.” .

4 The local jurisdiction of the Supreme Court at Bombay is 
confined to the Island of Bombay, the inhabitants of which 
are computed at 500,119.

The British-born subjects who reside Avithin the provinces 
comprised in the Presidency of Bombay, including the cove­
nanted servants of the Company, were on the 30th March 
1851, according to the Parliam entary Census Returns, 10,704, 
exclusive of the Queen’s troops.

The Supreme Courts at Madras and Bombay have gene­
r a lly  the same powers, and their jurisdictions are generally the 
same within the settlements of Madras and Bombay, as those 
of the Supreme Court of Judicature a t F ort William within 
the territories attached to the Presidency of Bengal and Sub­
presidency of A gra.”

(2) Law Administered in  the Supreme Courts.

The laiv which now obtains in the Supreme Courts at the 
three Presidencies may be classed under seven distinct heads

J . The Common law, as it prevailed in England in the year 
1720, and which has not subsequently been altered by Statutes

• GoX\
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especially extending' to India) or by the Acts of the Governor- 
General in Council.

2 . The Statute law which prevailed in England in 1720, 
and which has not subsequently been altered by Statutes espe­
cially extending to India, or by the Acts of the Legislative 
Council of India.

3. The Statute law expressly extending to India, which has 
been enacted since 1720, and has not been since repealed, and 
the Statutes which have been extended to India by the Acts of 
the Governor-General in Council.1

4. The Civil law as it obtains in the Ecclesiastical and 
Admiralty Courts in England.

5. Regulations made by the Governor-General in Council 
and the Governors in Council previously to the 3rd and 4th 
W ill. IV . c. 85, and registered in the Supreme Courts, and 
the Acts of the Governor-General in Council made under the 
3rd and 4th Will. IV . c. 85.

5. The H indu law and usages in actions regarding inherit­
ance and succession to lands, rents, and goods, and all matters 
ot contract and dealing between party and party in which a 
H indu is a defendant.

I lie Statute, law .affecting India and the East-India Company is to be 
found collected in various works. The best collection is entitled, Charters 
and {statutes relating to the East-India Company, from Elizabeth, 1G00, to 
the 5Gth Geo. III ., 1816. 4to. Lond. 1817. The latest work on the sub­
ject, but which omits much that is important, is entitled, The Law relating 
to India and the East-India Company. 4to. Lond. 1812 . (Third Edit.). 
This compilation extends to the 5th Viet. c. 5. The student will lind a vast 
quantity ot information regarding the Statute law affecting India in Anber’s 
Analysis of the Constitution of the East-India Company, and of the Laws 
passed by Parliament for the government of their affairs both at homo and 
abroad. Together with a Supplement. 8vo. Lond. 1826—1828. Aubev’s 
Analysis is a most valuable work both for study and reference, and should 
be in the hands of all who wish to acquire a knowledge of the law of India 
A useful tabular statement of the Statutes relating to Indian affairs will 
also be found appended to Annand’s Brief Outline of the existing system of 
the Government of India. 4to. Lond. 18x2.
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7. The Muhammadan law and usng-es in actions regarding 
inheritance and succession to lands, rents, and goods, and all 
matters of contract and dealing between party and party in 
which a Muhammadan is a defendant.

The three last species of law are peculiar to the Courts in 
India, and will he described in a subsequent Chapter.

2. The Court of the R ecorder of P rince of W ales 
I sland, Singapore, and M alacca.

The island of Singapore, and the town and fort of Malacca, 
were ceded to the British by His Majesty the King of the 
Netherlands, by treaty, on the 17th of March 1824, and were 
afterwards transferred to the Honourable East-India Company 
by the 5th Geo. IV . c. 8. The 6th Geo. IV . c. 85, s. 21, em­
powered the said Company to annex Prince of Wales’ Island 
to those possessions; and the annexation was accordingly 
effected, and the whole formed into a Government, entitled 
u The Governor and Council of Prince of Wales’ Island, Sin­
gapore, and Malacca.”

In  pursuance of the 19th section of the last mentioned Act 
of Parliament, Letters patent were issued, dated the 27th of 
November, 1820, by which a Court of Judicature was consti­
tuted ; and it was directed that it should consist of the Gover­
nor and Resident Councillor, and one other Judge, to be styled 
the Recorder.

This Court was to be a Court of Record, and was empowered 
by its Charter to exercise Civil, Criminal, and Ecclesiastical 
jurisdiction, and to be a Court of Oyer and Terminer, and Gaol 
Deliver)'. The Court was also empowered to reprieve execution 
of any capital sentence, and to substitute a lesser punishment; 
and the Judges were constituted Justices of the Peace, and 
were authorised to hold, general and quarter sessions. 1 hey 
" ere also empowered to appoint by commission covenanted 
servants of the Company to act as Justices of the Peace within 
the said settlement.



An appeal lay from the decisions of the Recorder’s Court 
to the King- in Council.1

In  addition to the jurisdictions above mentioned, an Ad­
miralty jurisdiction was granted to the Recorder’s Court by 
the Oth and 7th Will. IV . c. 53, and the Letters patent issued 
in pursuance of that Statute, similar to that exercised by the 
Supreme Court at Fort William in Bengal.2

Prince of Wales’ Island is now, with all the eastern settle­
ments, under the Presidency of Bengal.

3. Co u r t s  o f  R e q u e st s  a n d  S m a l l  Ca u s e s .3

Courts of Requests were established at Madras, Bombay, 
and Fort William, by the Charter of George the Second, 
dated the 8th of Jan. 1753, by which they were empowered 
to determine suits where the debt, duty, or matter in dispute 
should not exceed 5 pagodas.

The jurisdiction of these Courts of Requests was extended 
by the '37th Geo. I I I .  c. 142, by the 30th section of which 
Statute they were authorised to hear and determine all actions, 
plaints, and suits, in which the matter in dispute should not 
exceed the value of 80 current rupees, and to award execution 
thereupon for the debt or sum adjudged to be due. A further 
extent of the jurisdiction of the Courts of Requests at Calcutta

1 An abstract of the Charter of the Court will be found in The Law 
relating to India and the East-India Company, p. 570, et seq.

- An abstract of the Admiralty Charter of the Recorder’s Court is inserted 
in Smoult and Ryan’s Rules and Orders of the Supreme Court at Fort AVil- 
liam in Bengal, Vol. II. App. p. evii.

3 the Courts ot Small Causes do not strictly come within the class ot 
“ Her Majesty’s Courts,” since they were constituted and established by 
the Act of the Governor-General iu Council, and depend upon the Execu­
tive Government; nevertheless, as they supersede the Courts of Requests, 
as the Judges of the Supreme Courts are virtute officii also Judges of the 
Courts of Small Causes, and as such Judges exercise a certain controul over 
the practice and proceedings of these Courts, I have thought it advisable to 
range them under the head of Iler Majesty’s Courts.
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and Madras took place under the 39th and 40tli Geo. I I I .  s.
17, which, after stating that great inconvenience had resulted 
from the manner in which the Courts of Eequests for the 
recover}' of small debts in th e . respective settlements of Fort 
William and Fort St. George were constituted; enacted that it 
should be lawful for the Governor-General and Council of Fort 
William; and the Governor and Council of Fort St. George, to 
extend the jurisdiction of the said Courts to an amount not 
exceeding 400 sicca rupees, and to frame new rules and orders, 
and to establish new forms of proceeding, for new modelling, 
altering, and reforming the constitution and practice of the said 
C ourts; and by their Proclamation to declare and notify such 
new constitution, rules, orders, and forms of proceeding, and 
the time from whence they were to have force and effect.

The first Proclamation under this A ct was made and pub­
lished at F o rt William on the 18th of March 1802, declaring 
and defining the jurisdiction, powers, and practice of the Court 
of Requests. This Proclamation appointed three Commis­
sioners for the recovery of small debts, and extended the juris­
diction of the Court to the sum of 100 sicca rupees. Two 
other Proclamations were afterwards made, extendino- the 
jurisdiction of the Court of Commissioners successively to 250 
and 400 sicca rupees. The latter, which also increased the 
number of Commissioners to four instead of three, was pub­
lished on the 29th of October 1819.1

I n  the year 1839 the Governor-General in Council, by A ct 
X X V II . of that year, authorised the Court of Requests for 
the town of Calcutta, in certain cases, to execute decrees passed 
b\r the Judge of the Dewanny Adawlut of the Zillah Twenty- 
four Pergunnahs.

In  the year 1844 a draft A ct was submitted to the Legis­
lative Council for abolishing the Court of Requests a t Calcutta, 
and for substituting in its place a Court for the exercise of civil

1 For these Proclamations sue Smoult and ltyan’s Rules and Orders of 
the Supreme Court of Judicature at Fort William in Bengal. VoL II.
App, p, xi. et seq.
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jurisdiction in tlie city of Calcutta, to be called the Subordinate 
Civil Court for the city of Calcutta;1 but the proposed A ct 
never received the sanction of Government.

Doubts having- arisen as to the powers of the Commissioners 
of the Court of Requests at Calcutta, A ct X I I .  of 1848 was 
passed for the better defining the jurisdiction of the said Court.
B y this Act it was declared that all proceedings had, or to be 
had, in pursuance of the above-mentioned Proclamations, by 
the said Commissioners were valid; and all powers and autho­
rities given to the said Commissioners by the first Proclama­
tion were extended to all matters which they were authorised 
to determine by the other Proclamations. I t  was further 
enacted, that the said Commissioners might sit together or 
apart, and hold one, or two, or three separate Courts sitting at 
the same time, or at different tim es; tha t all rules, forms of 
procedure, and tables of fees, formerly and then used or esta­
blished in tlie said Court, should be valid, notwithstanding the 
omission to procure the allowance of the Supreme Court, or 
the non-printing and non-publication of the same ; and that 
all summonses and other process issued by the said Commis­
sioners, or any of them, whether issued before or after the 
passing of the said Act, should be deemed to be valid and 
effectual in law, on whatsoever day the same should have been 
made returnable.

I  lie C ourts of Requests at the three Presidencies were, by 
the Charters of Justice, and by the said Proclamations, made 
subject to the order and controul of tlie Supreme Courts, in 
the same manner as the inferior Courts in England are, by 
law, subject to the order and controul of the Court of Queen’s 
Bench.

C ourts in the nature of Courts of Requests were directed to 
be established in the Settlement of Prince of Wales’ Island 
Singapore, and Malacca, by the Charter of Justice under which 
the Recorder’s Court was constituted at tha t Settlement. These

Special Reports ot the Indian Law Commissioners. 184a, p. 4 5
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Courts were to determine suits not exceeding- in value thirty- 
two dollars, and were to be subject to the order and controul 
of the Recorder’s Court.

By Act IX . of 1850 Courts of Small Causes were established 
at the three Presidencies, in lieu of the Courts ol Requests. 
They have the same local jurisdiction as the latter Courts and 
are Courts of Record. The Governor-General in Council is 
empowered to appoint Judges of these Courts, not exceeding- 
three, one of whom is to be a Barrister-at-Law, or Advocate 
of one of the Supreme Courts of India, or of the Court of 
Session in Scotland. Judges of the Supreme Couits may 
exercise all the powers of a Judge appointed under this Act, 
and suits may be tried by their sitting in the Supreme Courts 
as thouo'h they were Judges of the Courts of Small Causes. 
The jurisdiction of these Courts extends to the recovery of any 
demand not exceeding 500 rupees. All suits brought in the 
Courts of Small Causes are to be heard and determined in a 
summary w ay ; and every defence which would be deemed 
o-ood in the Supreme Courts, sitting as Courts of Equity, is a 
good bar to any legal demand in the Courts of Small Causes. 
These Courts have no jurisdiction in any matter concerning 
the Revenue, or concerning- any act ordered or done by the 
Governor, or Governor-General, or any member of the Council 
of India, or of any Presidency, in his public capacity, or done 
by any person by order of the Governor-General or Governor 
in Council, or concerning any act ordered or done by any 
Judge or Judicial Officer in the execution of his office, or by 

' any person in pursuance of any judgment or order of any
Court, or any •such Judge-or Judicial Officer, or in any suit for 
libel or slander. The Judges of theso Courts are empowered 
to make rules of practice and procedure, subject, however, to 
the approval of the Supreme Courts. Xo cause can be 
removed from the Courts of Small Causes into the Supreme 
Courts by any writ or process, unless the disputed amount 
exceeds 100 rupees, and then only by leave of a Judge ol the 
Supreme Courted

2 3  COURTS OF SMALL CAUSES.
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The Supreme Courts at Fort William and Madras, and the 
Recorder’s Court at Bombay, were empowered, by the 23rd 
section of the 39th and 40tli Geo. I I I .  c. 79, to make rules and 
orders, extending- to insolvent debtors in India the relief in­
tended by the 32d Geo. I I .  c. 28, commonly called the Lords’
A c t; and the 24th section of the same Statute ratified any 
rules and orders previously made by the said Courts in the 
three Presidencies for the xekef of insolvent debtors, and con­
firmed the acts done under such rules and orders.

B y the 1st and 2nd Viet. c. 100, s, 119, it was, however, 
enacted, that no prisoner for debt should petition any Court for 
his discharge under the Lords’ A c t; nor is any creditor to 
petition any Court for the exercise of the compulsory powers 
of that Act ag-ainst debtors.

Insolvent Courts, separate from the Supreme Courts of 
Judicature, were established at the three Presidencies by the 
9th Geo. IV . c. 73, to be severally presided over by one of the 
Judges of the respective Supreme Courts. These Insolvent 
Courts were empowered by the said Statute to administer 
oaths, and to examine witnesses on oath or affirmation, to issue 
commissions to take evidence, or to force the attendance of 
witnesses, and to examine debtors and parties capable of giving 
information as to their debts and estates; they were also em­
powered to impose fines in a summary manner, and to commit 
to gaol for contempt of Court, but not to award costs except 
under the rules of the Supreme Courts. Under the 4th section 
of this Act an appeal lay from the Insolvent Courts to the 
Supreme Courts of Judicature. I t  was also provided, by the 
80th section, that the Supreme Courts might make rules for 
facilitating the relief of insolvent debtors in cases for which 
sufficient provision had not been made ; and the 81 st section 
declared tha t the. said Act should remain in force until the 
year 1833.

• eo^>\
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I t  was provided by the 2nd Wm. IV. c. 43, that the 9th 
Geo. IV . c. 73 should he continued and remain in force until 
the 1st of March 1830; and an extension of the same Statute, 
to the year 1839, was enacted by the Governor-General in 
Council by Act IV . of 1830. Certain amendments, which it 
will be unnecessary to specify, were made by the 4th and 5th 
W m . IV. c. 79, which also provided that the schedules of 
insolvent debtors in India should be transmitted to the Court 
of Directors of the East-India Company, and be open to the 
inspection of creditors.

The above-mentioned Acts were all further extended by 
the 0th and 7th W m. IV . c. 47, the 3rd and 4th Viet, c. 80, 
and the 9th and 10th Viet. c. 14, the last Statute extending- 
them to the 1st of March 1847, and thence to the end of the 
next session of Parliament.

In  the month of June 1848 the 11th and 12th Viet. c. 21 
was passed to consolidate and amend the lavs relating to in­
solvent debtors in India. This Statute repealed the 9th Geo.
IV . c. 73, and the 4th and otli W m. IV . c. 79, save as to acts 
then done and pending- under the subsequent Statutes above 
enumerated. B y section 2, the Courts established under the 
9th Geo. IV . c. 73, were continued with the same powers as 
theretofore j the 73rd section enacted that an appeal should 
lie, as before, to the Supreme Courts ; and the (0th section 
authorised the said Courts to make rules and regulations, 
and to alter and amend the same, subject to H er Majesty s 
approval. The schedules of insolvents were directed, by 
section 85, to be transmitted to England whenever it should 
appear tha t any creditors were resident out of the Company’s 
Charter.

The 88th section of the above Statute enacted that a Court 
for the relief of insolvent debtors should be established at the 
Settlement of Prince of W ales’ Island, Singapore, and Ma­
lacca, and the several powers of the said Statute were ex­
tended, with certain exceptions, to that Settlement.
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33}r section the 25th of the 39th and 40th Geo. I I I .  c. 79, H is 
Majesty was empowered to issue a Commission from H is H igh 
Court of Admiralty in England for the trial and adjudication 
of prize causes and other maritime questions arising in India, 
and to nominate all or any of the Judges of the Supreme Court 
of Judicature at Fort William in Bengal, or of the Supreme 
Court of Judicature to be erected at Madras, or of the Court 
of the llecorder at Bombay, either alone or jointly with any 
other persons to be named in such Commission, to be Com­
missioners for the purpose of carrying such Commission into 
execution.

The 2nd W m . IY . c. 51, which was passed for the regula­
tion of t he practice and the fees in the Vice-Admiralty Courts 
abroad, and to obviate doubts as to their jurisdiction, enacted 
that there should be an appeal from such Vice-Admiralty 
Courts to the H igh Court of Admiralty in cases of costs; and 
their jurisdiction was defined to extend to all cases where a 
ship or vessel, or the master thereof, should come within the 
local limits of any Vice-Admiralty C o u rt: and that it should 
be lawful for any person to commence proceedings in any suits 
for seamen’s wages, pilotage, bottomry, damage to a ship by 
collision, contempt in breach of the regulations and instructions 
relating to H is Majesty’s sendee a t sea, salvage, and droits of 
Admiralty, in such \ ice-Admiralty Court, notwithstanding 
the cause ot action might have arisen out of the local limits of 
such Court, and to carry on the same in the same manner as 
it the cause ot action had arisen within the said limits]

A separate A iee-Admiralty Court was established in Cal­
cutta in 1822,1 but its functions are at present suspended, for

1 See the Commission in Smoult and It van’s Eules and Orders of the 
Supreme Court of Judicature at Fort ’William in Bengal. Yol. 11.
App. p. i.

IP  §L
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no Marshal or Registrar is appointed by the H igh Court of 
Admiralty, and the Chief Justice has no authority to 
make any such appointments.1 I  am not aware that any 
Vice-Admiralty Court has ever been established at Madras
or Bombay.

1 Observations on the Judicial Institutions of Bengal, p. 29. 8vo. Lend.

18-19.
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JUSTICES OP THE PEACE, MAGISTRATES, AND CORONERS.

T h e  Justices of the Peace in India are of two descriptions, 
viz. those who, virtute officii, are empowered to act in that 
capacity by the immediate authority ot Parliament, and those 
who are appointed hy the local Government under Commis­
sions issued in the name of H er Majesty.

I  shall here state shortly the law relating' to the Justices oi 
the Peace, and describe their jurisdiction and functions.

Justices of the Peace were first established at Madras, Bom­
bay, and Calcutta, by the Charter of Geo. I ., in the year 1720, 
which appointed the Governors and Councils at those places 
to be Justices of the Peace with power to hold Quarter Sessions.

The 38th section of the 13th Geo. I I I .  c. 03, enacted, that 
the Governor-General and Council, and the Judges of the 
Supreme Court, should be Justices of the Peace for the Settle­
ment of Fort William, and the Settlements and Factories sub­
ordinate thereto; and the Governor-General and Council were 
directed to hold Quarter Sessions within the said settlement of 
Fort William; such Quarter Sessions to be a Court of Record.

The Charter of Justice establishing the Supreme Court at 
Calcutta, which followed the Statute, authorised Such Court to 
have controul over the Court of Quarter Sessions and the 
Justices, for any thing done by them while sitting as a Court 
of Quarter Sessions, or in their capacity as Justices, in the 
same manner and form as the inferior Courts and M agistrates 
in England are by law subject to the order and controul of 
the Court of K ing’s B ench; and the Supreme Court was 
empowered to issue to them writs of Mandamus, Certiorari, 
Procedendo, and Error. B y  the 4th section of the same

D



t(s)| <SL
%x'%— .‘54 JUSTICES OF THE PEACE, ETC.

Charter it was ordained that the Judges of the Supreme Court 
at Fort William should respectively be Justices and Conser­
vators of the Peace, and Coroners, within and throughout the 
provinces, districts, and countries of Bengal, Behar, and 
Orissa, and every part thereof; and should have such jurisdic­
tion and authority as Justices of the Court of King’s Bench 
have within England by the Common Law thereof.

The 33rd Geo. I I I .  c. 52, s. 151, after stating that the 
Governor-General of Fort William, and the Judges of the 
Supreme Court at Fort William, and the Governor and 
Council of F o rt St. George on the coast of Coromandel, and 
the Governor and Council of Bombay, were the only persons 
authorised by law to act as Justices of the Peace in and for 
Bengal, Behar, and Orissa, the Presidency of Fort St. 
George, and the Presidency, Island, Town and Factory of 
Bombay, and the places b e lo n g in g  and subordinate to the two 
last-mentioned Presidencies respectively, enacted, that it should 
be lawful for the Governor-General in Council of F ort W il­
liam to appoint Justices of the Peace from the covenanted 
servants of the East-lndia Company, or other British inhabi­
tants, to act within and tor the said Provinces and Presi­
dencies, and places thereto subordinate respectively, by com­
missions to be issued by the said Supreme Court on warrant 
from the said Governor-General in Council; with a proviso, 
however, that such Justices should not hold or sit in any 
Court of Oyer and Terminer, and Gaol Delivery, unless called 
upon by the Justices of the said Court, and specially autho­
rised by Order in Council. The 153rd section of the same 
Statute provided that all convictions, judgments, orders, and 
other proceedings before Justices of the Peace should be 
removable by Certiorari into the Court of Oyer and Terminer, 
which should have power to Hear and determine the matter of 
such proceedings, in like manner as the Court of K ing’s 
Bench at Westminster.

Section 155 also empowered the Governor-General and 
Governors in Council to call in the Justices of the Peace to sit
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in Council to hear appeals from the Provincial Courts; but. 
such appeals have been since abolished. Section 157 of this 
Statute authorised the Governors of Presidencies to appoint 
Coroners who should exercise the same powers as Coroners in 
England. Section 158 provided that the Justices of the Peace 
for the three Presidency Towns should be empowered to take 
measures for cleansings watching’, and repairing- the streets, 
and to make assessments to the extent laid down in the Act, 
to defray the expenses of the same. I t  would appear that 
the Courts of Quarter Sessions were held only for the purposes 
of making this assessment.

The 30th and 40th Geo. I I I .  c. 79, s. 2, and the 8th sec­
tion of the Charter which followed that Statute, establishing 
the Supreme Court of Judicature, at Madras, appointed the 
.1 udgeg of that Court to be Justices of the Peace, and Coro­
ners, within and for the settlement of Fort St. George, and 
the town of Madras, and the Factories subordinate thereto, 
and all the territories subject to, or dependent upon, the Go­
vernment. ot Madras. The 19th section of the same Statute 
provided that the Justices of the Peace in Judin might con- 
i ict obenders for breach of the Rules or Regulations made 
under the 13th Geo. I I I .  c. 53, and order corporal punishment 
thereon; and that no such conviction should be reviewed, or 
biought into any Superior Court by Certiorari or appeal.

The Madras Charter of Justice gave the Supreme Court at 
t mt Piesidency the same controul over the Coupt of Quarter 
Sessions and the Justices at Madras, as that exercised by the 
Supreme Court at Fort William in Bengal.

Tile 47th Geo. I I I .  sess. 2, c. 08, s. I ,  empowered the Go­
vernors and Members of Council of Madras and Bombay to 
act as Justices of the Peace for those towns, and the settle­
ments and Factories subordinate thereto respectively, and to 
hold Quarter Sessions; and they were further authorised, by 
the 5th section of the same Statute, to issue Commissions 
under the seals of the Supreme Court at Madras, and the 
Court ot the Recorder at Bombay respectively, to appoint

n 2
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covenanted servants of the East-India Company, or other 
British subjects, to be Justices of the Peace within the said 
Provinces and the places subordinate thereto respectively; 
and the said Justices of the Peace were made liable and sub- 
iect to the rules and restrictions enacted with respect to the 
Justices of the Peace appointed by the Governor-General of 
Fort William, whose power of appointing’ Justices of the Peace 
for the Presidencies of Madras and Bombay was annulled by 
the next following’ section ot the same Act.

By the 13th and 47tli of Geo. I I I . ,  above cited, the Go­
vernor-General in Council,, and the Governors in Council ot 
Madras and Bombay, were respectively empowered to make 
rules, ordinances, and regulations, for the good order and 
government of the Presidency Towns, subject to the previous 
condition of being duly registered and published in the Su­
preme or Recorder’s Court, as the case might be. In  the 
exercise of this power, the Governments of the various Presi­
dencies enacted, from time to time, regulations authoiising 
and empowering Justices of the Peace to take cognizance ot, 
and to punish, certain offences.

Section 105 of the 53rd Geo. I I I .  c. 155, authorised the 
Magistrates in the Provinces to act as Justices of the 1 eace, 
and to have jurisdiction in cases of assault, forcible entry, oi 
other injury accompanied by force, not being felony, committed 
by British subjects residing without the limits of Calcutta, 
Madras, and Bombay, on the Natives of In d ia : the convic­
tions by such Magistrates were, however, made removable by 
Certiorari into the Courts of Oyer and Terminer and Gaol 
Delivery. And by the next section the said M agistrates were 
given a jurisdiction in cases of small debts due to Natives from 
British subjects.

The 4th 'G eo. TV . c. 71, s. 7, and the 10th section of the 
Charter of Justice which followed that Statute, establishing 
the Supreme Court of Judicature at Bombay, appointed the 
Judges of the said Supreme Court to be Justices and Conser­
vators of the Peace, and Coroners, within and throughout the
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settlement of Bombay, and the Factories subordinate thereto, 
and the territories subject to, or dependent upon, the Govern­
ment of Bombay.

The Bombay Charter of Justice gave the Supreme Court a t 
that Presidency the same controul over the Court of Quarter 
Sessions and Justices at Bombay as that exercised by the 
Supreme Court at Calcutta.

I t  may be here observed that the jurisdiction of the Su­
preme Courts, both a t Madras and Bombay, is generally 
restricted to British subjects, and this would seem to limit the 
power of the Judges to act in the Provinces as Conservators 
of the Peace.

The first Charter of Justice granted in the year 1826 to the 
Court of the Recorder at Prince of Wales’ Island, Singapore, 
and Malacca, constituted the Judges of the said Court Justices 
and Conservators of the Peace within and throughout that 
settlement, and the places subordinate thereto.

B y the 2d & 3d Will. IV7”. c. 117, the Governor-General in 
Council at Fort William, and the Governors in Council at 
Madras and Bombay respectively, were empowered to nomi­
nate and appoint, in the name of the K ing’s Majesty, any 
persons resident within the territories of the East-India Com- 
pain , and not being subjects of any foreign state, to act within 
and for the towns of Calcutta, Madras, and Bombay respec­
tively, as Justices of the Peace.

In virtue of the powers vested in them by the above-men- 
joned Statutes the local Governments at the Presidencies of 
Ind.a appointed Justices of the Peace and Magistrates fbr the

\wi> of C.ihutta, Madras, and Bombay, whose powers and 
juiisc iction weie defined by the Acts of Parliam ent and by 
the rules and regulations passed by the Local Government, 
and registered m the Supreme Court. This continued until 
th»> 3d & 4th Will. IV . c. 85, came into operation in the year 

sec* of t,iat Statute, powers of legislation for 
the whole of India were conferred upon the Governor-General 
m Council • and by sec. 45, the necessity lor the registration

***



of the legislative provisions for the Presidency Towns was 
done away with 3 and thenceforth the Acts of the Supreme 
Government of India contain the provisions which regulate the 
jurisdiction and powers of the . Justices of the Peace for the 
towns of Calcutta, Madras, and Bombay.

I t  may he remarked that the powers of punishment con­
ferred upon Justices of the Peace at Calcutta under the rules 
passed previously to the 3d & 4th Will. IV ., had for the most 
part been exercised by two Justices. By Act IY . of 1835, 
however, it was provided that u all powers whatever in criminal 
cases which, by virtue of any law now in force, may be exer­
cised by two Justices of the Peace for the town of Calcutta, shall 
be exercised by one such J u s t i c e a n d  by A ct I . of 1837, it 
was declared lawful for one Justice of the Peace to issue a 
warrant of distress for the recovery of arrears of assessment 
accruing under the Statute 33d Geo. I I I .  c. 52. Act X X X II . 
of 1838 makes the same provisions in respect to Justices of the 
Peace in the Mofussil, and the same were extended to Madras 
by Act IX . of 1849.

In  addition to the Court of Magistrates for the town of 
Bombay, there is a Court of P etty  Sessions, which sits weekly 
for the despatch of business. I ts  origin has not been traced, but 
it arose probably out of a recommendation made to the Govern­
ment of Bombay by Sir James Mackintosh, in the year 1811.

B y Ride, Ordinance, and Regulation I .  of 1834, provision 
was made for the appointment by the Governor in Council of 
Bombay of two Magistrates, being’ Justices of the Peace, and 
for the assembling on Thursday in every week of the Court of 
P e tty  Sessions. The Court was to consist of not less than 
three Justices of the Peace, one of them being a Magistrate, one 
an European, and one a Native, to be attended by a Barrister 
as Assessor,1 being a Justice of the Peace, an Advocate of

1 So much of the Eule, Ordinance, and Eegulation as enacts that the 
Court of Petty Sessions shall be attended by a barrister as assessor, or by 
any person as or by way of assessor, has been repealed by Act II. of 1S54.
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the Supreme Court, and appointed by the Governor in Council.
I t  was to exercise the power of summary conviction and pun­
ishment according’ to the course pursued by two Justices of 
the Peace in certain cases under authority of Statutes, and a 
like jurisdiction generally over all acts done in violation of the 
rules leg-ally passed by the Governor in Council for the good 
order and government of the Presidency, in respect of which 
no other jurisdiction was exclusively provided ; and was also 
empowered to levy pecuniary forfeitures and penalties imposed 
by them by distress and sale of goods and chattels where not 
otherwise provided.

I t  was provided by Act IV . of 1848, that an appeal should 
lie from all sentences passed by any Justice of the I  eace 
acting without the local limits of the Supreme Couits, and 
from all sentences passed by any Magistrates exercising juris- 
diction under the provisions of the 53d Geo. I I I .  c. 155, to 
the same authority, and subject to the same rules, as are pio- 
vided by the Regulations and Acts of the Government in the 
case of sentences passed by Magistrates in the exercise of 
their ordinary jurisdiction. And cases so made the subject of 
an appeal were not to be liable to a revision by Certiorari.

Act A I .  of 1845 empowered the Supreme Courts at each of 
the Presidencies, upon the order or w arrant of the executive 
Government, to issue separate Commissions to any persons 
not named in the then last general Commission of the Peace, 
to be nominated Justices of the Peace for each respective 
Presidency. Such Commissions wrere directed to be issued in 
the Queen’s name, and tested by the Chief Justice of the 
respective Supreme Courts.

A ct V I I .  of 1853 extends the Statute of the 53d Geo. I I I .  
c. 155, and Act I  V. of 1843, to cases of assault, forcible entry, 
or other injury, accompanied with force, not being felony, 
which may be committed in any part of the territories under the 
Government of the East India Company, not being within the 
towns of Calcutta orM adras,or the islands of Bombay or Colaba, 
or the settlement of Prince of Wales’ Island, Singapore, and
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Malacca, by any British subject or other person, against the 
person or property of any person whatever. The powers for­
merly exercised by the Zillah Magistrate in such cases were 
given by this Act to Joint Magistrates or other persons law­
fully exercising the powers of a Magistrate.

The jurisdiction of Justices of the Peace in India extends 
over the whole Presidency for which they are appointed, and 
they can exercise their functions in any part of i t : it also 
extends over the following classes :—

1. All persons whatever, whether British or Native subjects, 
in respect of offences committed within the limits of the 
ordinary jurisdiction of the respective Supreme Courts of 
Judicature.

2 . All British subjects resident in any part of the Presi­
dency, except that, as regards crimes and offences triable by 
jury , and eojnmitted by British officers or soldiers at places 
more than 120 miles from the seat of Government, they are not 
called upon to interfere, such crimes being cognizable by a 
Court M artial.1

3. All persons who may have committed crimes or offences 
at sea.

Lastly, All persons whatever resident without the juris­
diction of the Supreme Courts and the Court of the llecorder 
of Prince of Wales’ Island, are subject to the jurisdiction of 
Magistrates and Joint Magistrates acting as Justices of the 
Peace, under the 53d Geo. I I I .  c. loo , Act IV . of 1843, and 
A ct \  I I .  of 1853, in the cases provided for by the said 
Statute and Acts of Government.

The functions of a Justice of the Peace are threefold. First, 
the trial and punishment of offences by summary conviction, 
and without a ju ry  \ Secondly, the investigation of charges in 
view to the committal or discharge of the accused person j and, 
Thirdly, the prevention of crime, and breaches of the peace.2

3d & 4tli Viet. c. 37, as. 2—4.
the powers of the Justices of the Peace and Magistrates of the Pre­

sidency Towns, and the offences which they arc empowered to take cogni-
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C H A P T E R  I I I .

THE SUDDER AND MOFUSSIL COURTS.

T h e  systems for the administration of justice by the Honour­
able East-India Company now actually existing- in the Presi­
dencies of Bengal, Madras, and Bombay, are based upon the 
Regulations passed by the Governments of those Presidencies 
respectively in the years 1793, 1802, and 1827 ; the plan in­
troduced into Bengal being the foundation of the other systems.
Previously to 1793 Courts of Justice had been established in 
Bengal by the Governor-General and Council y and in Bom- 

. bay similar Courts had been formed so earl}' a3 1799, adapted 
' to the local circumstances, from the Bengal system : at 

Madras there were no Company’s Courts until the year 1802.
In  the following description of the Sudder and Mofussil 

Courts, I  purpose, though it will necessarily involve some repe­
tition, to treat separately those of each Presidency. I  shall, in 
the first place, after tracing shortly the rise and progress of the 
three Adawlut systems, describe the Courts of Civil and Crimi­
nal Judicature and the Police Establishments, as constituted 
respectively in the years 1793, 1802, and 1827; secondly, 
taking those years as starting-points, I  shall enumerate the 
modifications and alterations that have since occurred, down to 
the present time, in a distinct, order, under the heads of Civil 
Judicature, Criminal Judicature, and Police. I  shall then 
state concisely and generally the jurisdiction of the Courts, 
and the laws administered therein j and finally, I  shall set 
forth, by way ol summary, the actual constitution of the Courts

zance of, and to punish, will be found elaborately set forth in the Appendix 
B. No. 2, to the First Report of the Commissioners appointed to consider 
the reform of the Judicial establishments, &c., in India. London, 1850



of Justice, and of the establishments of Police, as now existing
in each Presidency. .

The limits of this treatise will not admit of entering- into a 
full detail of the various modifications and alterations above 
alluded to. I  shall therefore confine myself to those which 
are the most material, before proceeding; to the summary 
account of the present systems.

1 . B e n g a l .

(1) R is e  a n d  P koqeess o r  t h e  A d a w eu t  S ystem:.

The o-reat Lord Clive, whose transcendent abilities brougiit 
the Empire of India within his grasp, secured that Empire to 
his country by obtaining the grant of the Dewanny for the 
East-India Company a t the hands of the pageant Moghul 
Emperor. Previously to this the Nawab IS ajm ad-Daulah, on 
his accession to the Masnad after the death of his father, JN ur 
Ja’far Ali Khan, had entrusted the Suhahdari to the manage­
ment of a Kaib, or deputy, to be appointed by the advice and 
recommendation of the English j but the Firm an winch con­
ferred in perpetuity the Dewanny authority over the Provinces 
of Bengal, Behar, and Orissa on the E ast-India Company, 
constituted them the masters and virtual sovereigns of those 
Provinces ; the office of Dewan implying not merely the 
collection of the revenue, hut the administration ol civil

This Firm an was granted on the 12th of A ugust 1 < 65, and 
was accompanied by an imperial confirmation of all the terri­
tories previously held by the East-India Company under 
grants from Kasim A li K han and Ja fa r  A li Khan, within 
the nominal limits of the Empire of the descendants of Iim ur.
The Niznmut, or administration of criminal justice, was, at the 
same time, conferred upon the Nawab Najm ad-Daulah. I  he 
Dewanny grant was iurther recognized, by an agreement t at < 
the 30th of September in the same year, by the Nawab, who 
formally accepted his dependent situation by consenting

t(I)| <SL
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receive a fixed stipend of fifty-three laks of rupees1 for the 
support of the Nizamut, and for the maintenance of his house­
hold and his personal expenses.

In  the month of April in the following year the Nawab 
held his annual Darbar for the collection of the revenue. The 
Prince sate as Nazim ; and Lord Clive; the President of the 
Council of Fort William, officiated for the first time as Devan.
Prom this period the Nizamut, as well as the Dewanny, was 
exercised by the British Government in India through the 
influence possessed by the English over the Naib Nazim • the 
Nizamut comprising the right of arming and commanding I 
troops, and the management of the whole of the Police of the )  
country, as well as of the administration of criminal justice.~  j  

For some time subsequent to this assumption of power it 
was not, however, thought prudent, either by the authorities 
at home or in India, to entrust the administration of justice or 
the collection of the revenue to the European servants of the 
Company ; their ignorance of the civil institutions and internal 
arrangements of the country rendering them, with a few bright 
exceptions, totally unqualified for either task. Accordingly, 
the administration of the provinces included in the Dewanny 
grant was for the present left in the hands of the native officers, 
an imperfect controul being exercised over them by an English 
Lesident at the Court of the Nawab, and by the Chief of Patna, 
who superintended the collections of Behar. The Zamlndari

(hinds of Calcutta, and the districts of Burdwan. Midnap fir, and 
Cdnttagong, as well as the Twenty-four Pergunnahs, which had 
been ceded to the East-India Company by previous grants 
bom the Nawabs, and which had been confirmed to them by 
the Emperors lirm an in August 1765, had been placed under 
the management of the covenanted servants of the Company

1 C opiesof these Firmans and Agreements will be found in the Appendices 
to Bolt’s Considerations on Indian Affairs, 4to. Lond. 1772; andVerelst’s 
\ ‘ew ofjdie Rise and Progress of the English Government in Bengal, 4to.
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ever sin ce their  cession , and th is w a s c o n tin u e d ; but a t the  
sam e tune th e  in ternal adm in istration  Avas earn ed  on w ith ou t  

alteration , as in  other p arts. #
I n  1 7 6 3 , w h en  Y ere lst w a s G overnor o f  B e n g a l, Super­

v isors w ere  appointed for th e  superin tendence o f  th e  n ative  
officers; and th ey  w ere furnished  iv ith  deta iled  in stru ction s to  
inqu ire into the h istory , ex istin g’ sta te , produce and capacity  
o f  th e  provinces, th e  am ount of th e  reA-enues, th e  regu la tio n s  
o f  com m erce, and  th e  ad m in istration  of ju s t ic e ;  th e  a A\eie 
lik ew ise  d irected to  m ake reports thereon  to  th e  R esid en t a t  th e  

D arb ar and th e  Chief o f  P a tn a .
T h ese  inquiries furn ished  am ple ev idence o f  abuses o f  every  

kind . E x to r tio n  and oppression  on th e  part o f  the public  
officers, an d  fraud and evasion  o f  th e  p a y m en t o f  ju s t  dues  
on th e  p art o f  th e  cu ltiva tors, p reva iled  th ro u g h o u t our pro­
v in ces * and  w ith  resp ect to  th e  ad m in istration  o f  J u stic e , it  
Avas rem arked  in  a  L e tter  from  th e P r e s id e n t in  C ouncil a t  
F o r t  W illia m ; th a t  “ th e  regu lar  course w a s everyw h ere su s­
pended  ; but ev ery  m a n  exercised  it  w h o  h ad  th e  pow er o f  
com p ellin g  others to  su b m it to  h is  d ec ision .” 1 Councils-W ith  

/su p er io r  a u th o r ity  Avere estab lished  a t M oorshedabad  and  
I P a tn a , in  the folloAving y ea r , to su p erin ten d  th e  adm in istration  
I o f  ju stice  and  th e  co llection  of th e  reven u e , and to  ex ercise  

th e  pow ers before vested  in  th e  R e s id e n t and  Chief.
T h e  g la r in g  abuses aboA'e m en tion ed  h ad  con tin u ed  for se \ on  

y e a r s  unrem edied , w h en , in  th e  y e a r  1 7 7 2 , th e  C o u rt_ o f_ j)i-  
rectors an nou n ced  to  the. G overn m ent  of-.R e n g a l their_ in ten ­

tio n  “ to  stan d  forth  as D e w a n , an d , b y  th e  a g e n c y  o f j h e

I C om p an y’s  servan ts, to  ta k e  upon  th en ise lv es  th e  entire^ care

,o|ltb£-̂ 'euues?;’2
W a r r e n  H a s t in g s ,  Avho h ad  already, acquired  a  considerab le  

rep u ta tion  b y  h is  ta len ts , an d  w h o  h a d  served  w ith  g r e a t  
cred it in  B e n g a l  d u r in g  th e  ad m in istration  of "V a n sitta rt, and

' Fifth Export from the Select Committee of the House of Commons,
1812, p. 5. 3 Ibid.
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since then on the coast of Coromandel, was now Governor, lie 
having been appointed to that important office in the pre­
ceding year. In order to carry into effect their determination, 
the Court of Directors appointed a Committee, consisting of 
the Governor and four Members of Council; and Warren 
Hastings and his coadjutors drew up a Report, comprising 
plans for the more effective collection of the revenue and the 
administration of justice.

This Report, which bears witness throughout to the sound­
ness of the views entertained by the illustrious statesman who 
presided, gave a detailed account of the Muhammadan Law 
Courts; and after animadverting strongly on them ineffi­
ciency, proceeded to set forth a plan for the more regular admi­
nistration of civil and criminal justice, stated to have been 
framed so as to be adapted “ to the manners and understand­
ings of the people and exigencies of the country, adhering, as 
closely as possible, to their ancient usages and institutions.” 1

This plan was adopted by the Government on the 21st of 
August 1772; and although the constitution of the Courts 
was shortly afterwards completely altered, many of the rules 
which it contained were, and are still, preserved in the Bengal 
Code of Regulations.

In  pursuance of the plan of the Committee, the Exchequer 
and the treasury were removed from Moorshedabad to Cal­
cutta, and a “ Board of Revenue,” as it was styled, consisting 
of the Governor and Council, with an establishment of native 
officers, was constituted at the Presidency, for the manage­
ment, not only of the collections, but many of the most impor­
tant duties of the municipal Government. The Supervisors 
appointed under A erelst’s system became cc Collectors,” one of 
whom presided over each considerable district, assisted by a 
natn e officer, and the lands were leased to the highest bidder

Proceedings of the Governor and Council at Fort William respecting 
the administration of justice amongst the Natives of Bengal n 4 
London, 1774. °  ’ 1 ’



who could produce the requisite security for rent, for a period 
of five years. In  each Collectorate were established Mofussil 
Dewanny Adawluts, or Provincial Civil Courts for the admin­
istration of civil justice/ which were presided over by the 
Collectors on the part of the Company, in their capacity of 
K ing’s Dewaiis, attended by the provincial Dewans and the 
other officers of the Collectors Court. These took cognizance 
of “ all disputes concerning’ property, real or personal, all 
causes of inheritance, marriage, and cast, and all claims of 
debt, disputed accounts, contracts, and demands of ren t/ ’2 
excepting, however, questions relating to the succession to 
Zammdari and Talookdari property, which were reserv ed for 
the decision of the Governor and Council.3 A  Criminal Court, 
styled the Foujdary Adawlut was also established in each dis­
trict, for the trial of “ murder, robbery, and theft, and all other 
felonies, forgery, perjury, and all sorts of frauds and misde­
meanours, assaults, frays, quarrels, adultery, and every other 
breach of the peace or violent invasion of property.” 4 In  
these Criminal Courts the Kazi or Mufti of each district was 
directed to sit to expound the law, and determine how far 
delinquents were guilty of any breach thereof; but it was also 
provided that the Collector should attend to the proceeding’s, 
and see that the decision was passed in a fair and impartial 
manner, according to the proofs exhibited.5 Two Superior 
Courts were established at the chief seat of Government, to be 
called the Dewanny Sudder Adawlut and the Nizamut Sud- 
der A daw lu t;" the former to be presided over by the Presi­
dent and Members of Council, assisted by native officers,7 
and to be a Court of Appeal in all cases where the disputed 
amount exceeded 500 rupees; 8 and the latter to be presided 
over by a chief officer, to be called the Daroghah Adawlut, 
appointed on the part of the Nazim, assisted by native 1

1 Plan, Elite I. 2 Plan, Bale II. s Plan, Eule II.
4 Plan, Eule II . s p]arl; R uie i y .  0 Plan, Eule V.
7 Plan, Eule V I. J Plan, Eule X X IV .
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Muhammadan law officers, with a similar controul to be 
exercised by the Chief and Council, with respect to the pro­
ceedings of the Court, as was vested in the Collectors of Dis­
tricts.1 The Nizamut Sudder Adawlut was to revise and 
confirm the sentences of the Foujdary Adawluts in capital 
cases and those involving- fines exceeding- 100 rupees,2 and to 
refer the former to the Nazim for his sentence.3

In  addition to these Courts, there were also subordinate 
ones of original jurisdiction placed at the chief points of the 
provincial divisions. The head farmers of each Pergunnah 
having a final judgment in all disputes not exceeding ten 
rupees,4 and the Collectors and some of the subordinate officers 
being- invested with certain powers, as Magistrates, for the 
regulation of the Police.5

One of the leading features of this plan was, that in the 
Civil Courts Muhammadans and Hindus were entitled to the 
benefit of their own laws in all suits regarding inheritance, 
marriage, cast, and other religious usages and institutions.6 
I  shall recur to this in the Chapter treating of the Native 
Laws.

buch is the outline of the system first proposed by Warren 
Hastings, a system unavoidably imperfect, from the limited 
knowledge possessed at that period, by the English, of the 
habits and character of the Natives, and indeed of almost all 
that was requisite for rendering it effectual, but which must, 
at the same time, excite our admiration when we call to mind 
the state of confusion into which the country had been plunged 
hy a rapid succession of revolutions, and the consequent 
upiooting of society, that had scarcely left a vestige of the 
ormer institutions, and had most emphatically reduced the 

law to a dead letter; or when we remember the difficulties 
which must have surrounded any attempt to form a plan for 
the restoration of order, at a time when every public function-

Plan Eule \ II. 2 Plail) Eule XXX. 3 p]an t» , VT
• Plan. M e  X I. .  P t a , Eulo X X X V I. ,
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ary had been long’ accustomed to fill bis purse by the grossest 
extortion, and to convert the decision of disputed claims into 
an avowed means of self-aggrandisement.

The Committee of the House of Commons, in the celebrated 
Fifth Report, speaking of the Revenue and Judicial Regula­
tions which were made under this system, observe, that they 
m anifest(C a diligence of research, and a desire to improve the 
condition of the inhabitants by abolishing many grievous 
imposts, and prohibiting’ many injurious practices wlich had 
prevailed under the Native Government; and thus the first 
important step was made towards those principles of equitable 
government which it is presumed the Directors always had it 
in view to establish, and which, in subsequent institutions, 
have been more successfully accomplished.” 1

Soon after the adoption of this plan by Government, the Re­
gulating Act of 1773 (the 13th Geo. I I I .  c. 03) was passed: 
but this Statute, the first interference, strictly speaking, of the 

f British Legislature in the administration of Indian affaire, did 
not materially affect the Government of India at large. The 
establishment of the Supreme Court at Calcutta, under this Act, 
created much dissatisfaction at the time, and was, as we have 
already seen, the cause subsequently of serious contentions; but 
the restriction and definition of its powers soon followed,2 and 
effectually did away w ith all cause of complaint. The most 
important part of the Regulating Act, however, is that in 
which it provided for the administration of the government of 
India by the appointment of a Governor-General and Council,3 
who were empowered to make Rules and Regulations for 
the good government of Bengal, and were thus invested for 
the first time, by Parliament, with a delegated power of 
legislation.4

1 Fifth Report from the Select Committee ot the House of Commons,
1812, p. 6.

* 21st Geo. I II . c. 70. 3 13th Geo. III . c. G3, ss. 7, 8.
♦ 13th Geo. III . c. 63, ss. 36, 37. And see infra, Chapter V. on the 

Laws peculiar to the Courts in India.



In  the year 1774 the European Collectors were recalled, 
and native A mils appointed instead; and at the same time 
the superintendence of the collection of the revenue was vested 
in six Provincial Councils appointed for the respective divisions 
of Calcutta, Burdwhn, Dacca, Moorshedabad, Dinajpur, and 
Patna. The administration of civil justice was transferred 
from the Collectors to the Amils, from whose decisions an 
appeal lay in every case to the Provincial Councils, and 
thence, under certain restrictions, to the Governor and Council 
as the Sudder Adawlut.

After W arren Hastings had presided in the Chief Criminal 
Court established at. Calcutta for about eleven months, he felt 
himself obliged, from the multiplicity of.business, to resign the 
situation: and accordingly, in October 1775, the Nizamut 
Adawlut was removed from Calcutta and established at Moor­
shedabad, under the superintendence of Muhammad Riza Khan,; 
who was invested with the office of Naib Nazim at the recom­
mendation of the Governor-General, and Foujdars were ap­
pointed in the several districts for apprehending- and bringing 
to trial all offenders against the public peace.1

These arrangements for the administration of justice re­
mained in force, with scarcely any change, until the year 1780, 
when the Calcutta Government passed Regulations which con­
tained the following provisions : The jurisdiction of the P ro ­
vincial Councils was confined exclusively to revenue matters ; 2 
and in each ol the six great divisions above mentioned was 
established a Court ot Dewanny Adawlut, presided over by 
a covenanted servant of the East-India Company, styled 
Superintendent of Dewanny Adawlut,3 whose jurisdiction ex­
tended over all claims of inheritance to Zammdarls, Talookdaris,

1 Fifth Report from the Select Committee of the House of Commons,
1812, p. 6. Bengal Judicial Regulation, X X V I. 1790, Preamble. In  the 
Fifth Report the establishment of Foujdars and Thanadars is stated to have 
taken place in 1774.

a Bengal Judicial Regulation, 1 .1780, s. 3. ’ Jud. Reg. 1 .1780, s. 1.
E
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and other real property or mercantile disputes,1 and all matters 
of personal property, with the exception of what was reserved 
to the Provincial Courts, who were still to decide on all cases 
having1 * relation to revenue, as well as on all demands of indi­
viduals for arrears of rent, and on all complaints from tenants 
and cultivators of undue exaction of revenue. The decision of 
the Superintendent was to be final in all cases where the sum 
in dispute did not exceed 1000 rupees, but above that sum an 
appeal lay to the Sudder Dewanny Adawlut.

A t this time the many avocations of the Governor-Geneial 
and Council compelled them to give up sitting in the Sudder 
Dewanny Adawlut, and a separate Judge was accordingly ap­
pointed to preside in that Court. The person selected for this 
high office was Sir Elijah Impey, and his acceptance of it was 
one of the principal charges from v\ hich that mucli-calumniated 
judo-e so triumphantly cleared himself. l ie  has been accused, 
by an eminent writer, of having accepted the office as a bribe; 
biit whilst his legal attainments and position sufficiently ac­
count for his selection without having recourse to that odious 
supposition, the self-denial, so rare in India in those days with 
which he “  declined appropriating to himself any part of the 
salary annexed to the office of Judge of the Sudder Dewanny 
Adawlut until the pleasure of the Lord Chancellor should be 
known,” 4 of itself sufficiently refutes an accusation couched in 
terms as virulent and unfair, as the statements it contains are 
themselves partial and unfounded upon fact.

Sir Elijah, in fulfilment of the duties which devolved upon 
him by virtue of his new office, and without any remuneration, 
prepared a series of Regulations for the guidance of the Civil 
Courts, which he submitted to Government in November 1780. 
They were approved of by that body, and were afterwards in-

1 Jud. Reg. 1 .1780, s. 5. 2 Jud. Reg. 1 .1780, s. 3.
> Jud. Reg. I. 1780, 88. 30, 31.
* Extracted from Bengal Consultations in the East-India House, quoted

in the Memoirs of Sir Elijah Impey, by his Son, p. 221, S\o. Lond. 1810.
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covporated, -with add itions and  am endm ents, in  a revised  Code, 
passed  in  1 7 8 1 , w hich  w as translated  into the P ers ia n  and B e n -  
g all la n g u a g e s .1 U n d er  these R eg u la tio n s, all c iv il causes w ere  
m ade cogn izab le  b y  the D e w a n n y  A d a w lu ts , w h ich  had been  
increased from  s ix  to  e ig h teen , for th e  sak e o f  ren d er in g  th e  
ju r isd ic tion s o f  th e  in d iv idual J u d g e s  less in co n v en ien tly  e x ­
ten siv e .3 T he fu n ction s o f  the J u d g e s  o f  th ese  C ourts w ere  
en tire ly  severed  from  th e  revenue departm ent, four d istricts  

^ 0w evei’i ex cep ted , w h ere, for loca l reasons, th e  fu n ction s  
o C ivil J u d g e  and C ollector w ere exercised  b y  th e  sam e per­
sons, but ex p r e ss ly  in  distinct, cap acities, and , as C ivil J u d g e ,  
u 10II3 in d ep en d en t o f  the B o a rd  o f  R ev en u e , and subject o n ly  
to the a u th o r ity  o f  th e  G overnor-G eneral in  C ouncil and o f  the  
• u ( g e  of the S u d d er D e w a n n y  A d a w lu t .3 A n  appeal la y  from  
t ie ec ision s o f  th e  P r o v in c ia l D e w a n n y  A d a w lu ts , in  cases  
''-here th e  am ou n t in  d isp u te  ex ceed ed  10 0 0  ru p ees, to  th e  

udder D e w a n n y  A d a w lu t .4

. I n  th e  J ear 1 7 8 1  th e  F o u jd a rs, in stitu ted  in  1 7 7 5 , w ere  
avo ished and th e  P o lic e  ju r isd ic tio n  w a s transferred to  th e  

u g e s  o th e  D e w a n n y  A d a w lu ts , or in  som e cases, to  th e  
.a n n n d n r, b y  sp ec ia l perm ission  o f  th e  G overn or-G en era l in

imniVL \ U 'l Û ° eS; however, were not empowered to 
punish, but merely to apprehend offenders, whom they were

C ourt T ar thG m r 6 ^ h  o f  th e  n ea rest  F o n jd a ry  
of 1 !  V  the Judge f ,h e  d e w a n n y  A d a w lu t , th e  D b rd g h a h  

th e  N izanm t. A d a w lu t, and  th e  Z a n d u d a r  w ere  to  exercise a  
eon eu rren t ju m ih e t im , for the a p p reh en sion  o f  robbers and  
disturbers „ f  th e  pubhc p ea ce .’ A  sep a ra te  departm ent w as  
est, bhshod a t  th e  P r e s id e n c y , u n d er  the im m ed iate con trou l 
of th e  G overn or-G en era l, to  rece iv e  rep orts and  retu rn s o f  th e

' The Persian translation by Mr. W. Chambers was printed in 1782 Tl 
Bengali version by Mr. Duncan was printed in 1785 10

»J«d Beg. III. m i ,  s . i .  3 Jud. Beg, VI. 1781 o _ 10
Jud. Beg. VI. 1781, ss. 53. 74. 5Jud. Beg. X X . I78l' « .  o _ 8?
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proceeding’s of the Foujdary Courts, and lists of prisoners ap­
prehended and convicted by the authorities in the prov inces.
To arrange these records, and to maintain a check on all pei- 

f sons entrusted with the administration of criminal justice,
, an officer was appointed, to act under the direction of the 
I Governor-General, with the title of Remembrancer of the 
' Criminal Courts.* The ultimate decision still rested with the 

Naib Nazim a t Moorsliedabad. I n  the same year the P ro ­
vincial Councils were dissolved, and a Committee of Rev enue 
established, to be entrusted with the charge and administra­
tion of all revenue matters, to be vested with the powers oi 
the Provincial Councils, and to be under the controul of the
Governor-General and Council,

I n  1782 the Court of Directors sent out orders to the 
Governor-General in Council to resume the superintendence of 
the Sudder Dewanny Adawlut, which Court had been consti­
tuted in the preceding year a Court of Record, by the 21st 
Geo. I I I .  c. 70, s. 2 1 : and it may be remarked, tha t thus, 
although it is generally looked upon as the principal Court of 
the Honourable E ast-Ind ia  Company, it is in reality a Queen’s 
Court. This S tatute declared the judgm ents of the Governor- 
General and Council in appeal from the Provincial Courts in 
civil causes to be final, except in civil suits where the amount 
in dispute was of £5000 and upwards, when an appeal la\ 1o 
the K ing in Council.4

The progress of the judicial system cannot be traced foi the 
nex t four years, but no material alteration seems to have taken

pl(iC6«J
In  the mean time Parliam ent again interfered, and an A ct 

was passed in 1784, viz. the 24th  Geo. I I I .  c. 25, to regulate 1

1 Jud. Beg. X X . 1781, as. 11, 12. a Jud. B eg. X X . 1781, a. 14.
3 Revenue Beg. I. 1781.
4 See infra Chapter IY. on Appeals to England.
5 Leith’s History of the Rise and Progress of the Adawlut System, p.

8vo. Lond, 1822, 2d edit.



tlie affairs of the East-India Company and of the British 
possessions in India. Section 39 of this Statute, which may 
he said to form the basis of the present constitution of British 
India, commanded the Company to institute inquiries into the 
complaints that had prevailed that divers Rajahs, Zammdars, 
Bolyg-ars, Talookdars, and other native landholders within the 
British territories in India, had been unjustly deprived of, or 
compelled to abandon and relinquish, their respective lands, 
jurisdictions, rig'hts, and privileges, or that the tributes, rents, 
and services required of them had become oppressive; and 
these grievances, if founded upon truth, were directed to be 
effectually redressed, in such manner as should be consistent 
u ith justice and the laws and customs of the country, and per­
manent rules to be settled and established upon principles of 
moderation and justice, according to the laws and constitution
°f by which their tributes, rents, and services should be 
rendered and paid.

lh is  A ct also established the Board of Commissioners for the 
affaiis of In d ia ; and the attention of that body, and of the 

Dint ot Directors, was immediately turned to the important 
objects' comprised in the above requisition.

I he Marquis Cornwallis was selected to superintend the 
measures determined upon, and in the year 1780 he proceeded 
o nua as Governor-General, carrying with him detailed 

instructions from the Court of Directors, which were dictated 
iy a wise and considerate spirit, stating “ that they had been 
ac uatt( IV the necessity of accommodating their views and 
™  1° the subsisting manners and usages of the people, 
ia in t l.m b\ anj abstract theories drawn from other coun­
tries or applicable to a different state of things.”

In compliance with these instructions,&Lord Cornwallis 
directed the re-union of the functions of civil and criminal jus­
tice with those of the collection and management of the revenue • 
ant the Dewanny Adawluts were accordingly, in the vear 1787' 
placed under the superintendence of the Collectors/ District *

* Jud‘ V111' 1787, s. 2 .; Rev. Reg. X X . 1787.

■ G°iJX
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Courts were established in Moorshedabad, Dacca, and Patna, 
presided over by Judges and Magistrates who were not Col­
lectors, tha t office being unnecessary, as their jurisdiction » as
circumscribed by the limits of those cities, hhe piopei o-
E r s ’ or R ev en u e  C ourts w ere  kep t d istin ct from  th e  D ew a n n y  
A d a w lu ts , a lth ou gh  presided over b y  th e  sam e persons. 10m  
th e  la tter, appeals w ere a llow ed , w ith in  certain  
G overnor-G eneral and  C ouncil, in  th eir  cap acity  of J u d g e s  o f  
th e  Sudder D e w a n n y  A d a w lu t;"  and the decision s o f  th e  ^  
ven u e C ourts w ere  appealable, first to  th e  B o a rd  o f  enue, 
and th en ce  to  th e  G overn or-G en eral in  C ouncil, 
tors a lso  w ere appointed to  a c t as M a g is tr a te s ' . ..  apprehending  
offenders a g a in st the public p e a c e ;  but w ith  th e  excep tion  o f  
th e  ch a stisem en t o f  p e tty  offences, th e y  had  no p ow er of tr ia l 
or p u n ish m en t, and w ere  d irected  to deliver up  th eir  prisoners 
for th a t purpose to  th e  M uham m adan  crim inal officers, w h o  
w ere n o t to be in terfered  w ith ’ b eyon d  th e  in flu en ce possessed  
b y  th e  B r it ish  G overnm ent in  recom m ending- th e  m itig a tio n  ot

punishments ot unnecessary cruelt}. , , ,
The administration of criminal justice remained m the ham s 

of the Naib Nazim until the end of the year 1790, when the 
Governor-General, convinced of the inefficacy ot the different 
plans which had been adopted and pursued from the year 1 , < 
declared that, with a view to ensure a prompt and lmpartia 
administration of the criminal law, and in order that all ranks 
of people might enjoy security of person and property, he had 
resolved in Council to resume the superintendence ot the 
administration of criminal justice throughout the provinces. 
Accordingly the Nizamut Adawlut was again removed trom

■ Jud. Bag. V III. 1787, bb. 2, 11.; Bov. B *g-X X . 1787.
. Jud. Beg. V III. 17S7, b. 19. ; Bev. Beg. X X III. 17b/, s.
« Jud. Beg. V IU . 1787, bb. 5 3 -7 2 .
4 Bev. Beg. X X III. 1787, s. 4-2. iitC>7
* Jud. Beg. X X II. 1787, s. 1 .; Bev. Beg. X X . 1/ '•
6 Jud. Beg. X X II. 1787, ss. 3 - 5 .  Jud. Beg. X X II. 1 /8 /, s. .
8 Jud. Beg. X X V I. 1790, Preamble.
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Moorsliedabnd to Calcutta, and was appointed to consist of 
the Governor-General and members of the Supreme Council, 
assisted by the Ivfizl al Kuzat and two Muftis.1 This Court 
was at once a Court of Criminal Appeal and a Board of Police, 
as it took cognizance, not only of all judicial matters, but of 
the general state of the Police throughout the country.2 All 
persons charged with crimes and offences were to be appre­
hended by the Magistrates, and an inquiry instituted; when, 
if the charge proved groundless, they were to be acquitted and 
dismissed; but if the crime were proved, they were to be 
admitted to bail, except in cases of murder, theft, burglary, or 
robbery; and in all proved cases they were to be committed 
for trial by the Court of Circuit. Trivial cases of assault, 
abuse, or affray were punishable by the Magistrates by limited 
flagellation or imprisonment.3 Four Courts of Circuit, super­
intended respectively by two Judg’es, who were to be covenanted 
servants of the Company, assisted by Kazis and Muftis as 
Assessors, were at the same time established, for the trial of 
such crimes as were not punishable by the Magistrates.4 These 

udfc, ̂  were required to hold a general gaol delivery every six 
months,0 and, in capital cases, to report their proceedings to 
the Nizamut Adawlut at Calcutta for confirmation.” In  the 
Begulutions for these Courts of Circuit we meet, for the first 
time, with the provision, that in trials for murder the doctrine 
of Aim V usuf and Muhammad, requiring the evidence of 
criminal intention alone, was to be applied in regulating the 
I  atwa of the law officers, in opposition to that of Abu Ifam - 
fah,' which required the actual employment of an instrument 
of blood : the relations of a murdered person were also debarred 
from pardoning the offender.8

‘ Jud. Eeg. X X V I. 1790, ss. 41,42. 1 Jud. Reg. X X V I. 1790, a. 52.
3 Jud. Reg. XXVI. 1790,sa. 3—6. * Jud. Reg. XXVI. 1790, sa. 20 24 
‘ Jad. Reg. XXVI. 1790, s. 31. « Jud Reg. X X V I. 1790, B. 32. " '

Jud. Reg. X X V I. 1790, a. 33. This distinction of doctrine will be ex­
plained in a subsequent section on the Muhammadan Law Ginn V ; f  

8 Jud. Reg. X X V I. 1790, s. 34. ‘ 1 J ra '

(!) <SL
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In  1791 the Judges of the Courts of Circuit were required 
to transmit to the Nizamut Adawlut all trials wherein they 
disapproved of the proceedings held on trial, or of the Fatw a 
of the law officers.1 In  the same year imprisonment and hard 
labour were substituted for mutilation,2 and the Court of Niza- 
mut Adawlut was empowered to pass sentence of death, instead
of’ granting Diyat to the heir."

In  1792 the rule that the refusal to prosecute by the re a- 
tives of a murdered person was to bar the trial of the offender 
was abrogated.4 I n  the same year the Government took the 
management of the Police entirely out of the hands of \e 
Zamindars and farmers of land, who were no longer to be held 
responsible for robberies committed in their estates or farms, 
and placed it under the contend of the Magistrates, who 
were required to divide their respective Zillahs into Police 
jurisdictions of twenty miles square, to be superintended by a 
Daroghah and a suite of Police officers, to be paid by the
Government.5

(2) System oe 1793.

The administration of civil justice appears to have remained 
materially the same from 1787 until 1793, when Lord Corn­
wallis introduced his celebrated system of judicature, and 
formed the Regulations into a regular Code, which is the basis 
of the Regulation Law prevalent throughout India a t the

present time. .
The earliest alteration made b y  this sy ste m  was the veetm0

the collection of revenue and the administration of justice m 
senarate officers: and for this were assigned, amongst others, 
S w i n g '  m asons: ( i t  is obvious, that if the Begulot.ons

;;;; Is™; ^  «*«w i
the revenue officers themselves must be the aggi . »

I r I T> Y W i n  1791 a 3 * Jud. Beg. XXXIV. 1791.Jud. Keg. XXa UI. i /.h . s. a. 17Q9 . i
3 .lud. Reg. XXXVII-1791, s. 3. Jud. Beg. XL. 1792, • •
3 Jiul. I teg .X L lX . 1792.
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that individuals who have been aggrieved by them in one 
capacity can never hope to obtain redress from them in ano­
ther. Their financial occupations equally disqualify them from 
administering the laws between the proprietors of land and 
their tenants.” ‘̂ /The Mai Adawluts, or Revenue Courts were 
accordingly abolished, the Revenue Board was divested of its 
powers as a Court of Appeal, and all causes hitherto tried by 
the revenue officers were transferred to the Dewanny Adaw- 
hits,- which were now established in each provincial division, 
and presided over respectively by a covenanted servant, in 
■uhose person were united the powers of Judge and Magis- 
ti ate, and who also had the management of the Police within
th e  lim its o f  h is  d iv ision .

ihe Courts of Civil Judicature established under Lord 
01 m\ allis system formed a regular gradation of Courts of 
ppeal. ■''The lowest in the series were the Courts of the 
.du e Commissioners, who were to hear and decide in the 

*' i ln3stauce> where the cause of action did not exceed fifty 
upees. Ihese Native Commissioners were of three denomi-

ten-'ied A"leens 01‘ Referees, Salisan or Arbitrators, 
an onnT']1 S f°r Natlve Justices j4 and from their decisions 

.1 ZiUah °r Jud^e-5 The second tie- 
covenanted ■ °U1 ! th°Se o1 the Registers, who were

Zilhffi^d City Courts,
occupied bv tb l- .T  ?r6Vent the time ofsucK e '°”rts S g  

I the Zillah a I n-f " i  P6tty Snits? were, when authorised by 
[for an ' n( y J n d & s> empowered to f  ry and decide causes
by a R e i r  eSCeedm» 200 ruPees- The decrees passed -

revised a ^ ^ t e r f e T i e d
^ ^ d e r w Z f S z i n a H  mffi «itv < Wfiq

• , V  a "l n"mber> whlch Were each presided over by a
h 6 U< v 0’ wmg a covenanted servant, assisted by Hindu

: % S k t *
‘ ^  X L * 1793t S' 2°- 6 Keg. X III . 1793,' : G.
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and Muhammadan law officers and a Register, having cogni­
zance of all civil suits in the first instance:1 their decisions 
were not final, and were appealable in all cases to the Provin­
cial Courts.2 The Provincial Courts of Appeal, which were 
four in number, were the fourth in the ascending scale, and 
were each presided over b}' three European .Judges. These 
were established, one in the vicinity of Calcutta, one at the 
city of Patna, one at Dacca, and the fourth at Moorshedabad:3 
they were provided respectively with a Register, a Ivazi, a 
Mufti, and a Pandit, and with a competent number of native 
ministerial officers. The decision of the Provincial Courts 
was final in suits where the disputed amount did not exceed 
the sum of 1000 rupees: above that sum, an appeal lay to the 
Sudder Dewanny Adawlut.4 The Sudder Dewanny Adawlut 
was established at the Presidency, and consisted of the Go­
vernor-General and Members of the Supreme Council.5 This 
Court took cognizance of appeals from the Provincial Courts,6 
and its judgment was final in all civil suits whatever.7 I t  was 
also empowered to receive any original suit cognizable in the 
Zillah Courts, provided the Zillah Judge had refused or 
omitted to proceed in it.8 The Sudder Dewanny Adawlut 
was also authorised to admit appeals from the decisions of the 
Provincial Councils, or of the Committee or Board of Revenue.9

\ /  Criminal justice was administered, under the new system 
introduced in 1793, in the following manner. The Zillah and 
City Judges were constituted Magistrates, their jurisdiction 
beiuo* co-extensive with their jurisdiction as Judges.10 TheO

■ Keg. III. 1793, ss. 2, 3. 8- 2 Keg. III. 1793, s. 20.
» lie". V. 1793, s. 2. 4 Kog. Y. 1793, ss. 23. 25, 26. 30.
4 Reg. VI. 1793, s. 2. 6 Keg- VI. 1793, s. 10.
7 Re". VI. 1793, s. 29. This Regulation seems to have been made irre­

spective of the appeal to the King in Council under the 21st Geo. III. 
c. 70, s. 21; the defect was, however, subsequently remedied by Reg. X \ I. 
of 1797. See in fra  Chapter IV. on Appeals to England.

8 Keg. VI. 1793, s. 4. 9 ^ S - 1793> s> 9-
10 Reg. IX. 1793, ss. 2, 3.
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Magistrates and their assistants were empowered to apprehend 
murderers, robbers, thieves, housebreakers, and persons charged 
with crimes and misdemeanours;1 and in certain cases, as abu­
sive language, calumny, assaults; and affrays, were authorised 
to pass final sentence, subject, however, to the controul of the 
Courts of Circuit and Nizamut Adawlut, and to punish such 
offenders, within certain limits, by corporal chastisement, fine 
Rot to exceed 200 rupees, or imprisonment for a term not 
exceeding fifteen days.2 British subjects charged with offences, 
and residing in the provinces, were to be apprehended and sent 
for trial to the Supreme Court at Calcutta.3 Four Courts of  
Circuit were established, to consist of the J u dges'of  the Pro- 
^incial Courts of Appeal, and the Ivazi and Mufti aBached* tcy 
lb(lse^pOTuTs"4 These were Courts of half-yearly Gaol Deli- 

h>r certain Zillahs, and monthly for the cities of Patna, 
acca> and Moorshedabad, and certain other Zillahs.5 These 
ourts were empowered to pass sentence of death or imprison­

mnent 0̂1 bfe, but were to transmit the proceedings to the 
Nizamut Adawlut6 to await the final sentence of that Court, 
mv ch being sent back to the Judges, they were to issue an 
immediate warrant for execution.7 The Nizamut Adawlut, or 
c nei ( 'nminal Court, was held at Calcutta, and consisted of 

le m\ einor-General and Members of the Council, assisted 
■V the al"Kuzut and two Muftis.8 This Court had cog­

nizanceo all matters relating to the administration of Cri- 
mma , ustice and the Police, and was authorised to exercise 
. l,a" fas_ as '"ere vested in it when it was superin-
f  !d,'(| h/  the Naib Nazin».9 The sentences of the Nizamut 

aw u weie, in all cases, to be final; but the Governor- 
eia in ()until had a power ot pardoning or commuting 

ie pums nnent awarded.10 All these Courts administered

! ? S' ?5 ' J 2 8, s> 4 - 2 R«g- IX . 1793, ss. 8, 9.
, , ,  g- {?* J !03’ 3- 19‘ 4 Heg- IX . 1793, ss. 31. 33. 3G.
7 f g- I V  l 93’ ss- 40- H  15 • 6 Reg. IX . 1793, s. 58.
. i:°S- l i '  JIJ®* s- 78- * Reg- IX . 1793, ss. GG, G7.

ftcg. IX. 1/93, ss. 72, 73. 10 Keg. IX . 1793, s. 79.
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the Muhammadan criminal law as modified by the Regu- 
lations.

The Police Regulations introduced in the year 1793 were a 
re-enactment, with some amendments, of those passed in 1792, 
already alluded to. The Police was declared to be under 
the exclusive charge of officers appointed by Government; 
and the landholders and farmers were prohibited from keeping 
up their establishments of Police, and exempted from respon­
sibility for robberies committed within their estates, unless 
then* connivance were proved; 1 * the division into Police Juris­
dictions was retained, and they were each to be guarded, as 
before, by a Daroghah, who was directed to maintain a suite of 
Police-officers at the expense of Government, and to apprehend 
and send to the Magistrates all persons charged with crimes 
and misdemeanours, and vagrants.' The Magistrates and 
Police-officers of the cities were invested with concurrent 
authority in their respective jurisdictions, and with those of 
the Zillahs ;3 and the cities were to be divided into wards, to 
be guarded by Daroghahs, who were to be under the immediate 
inspection, and subject to the authority of, the Kutwals of 
each city.4

The reformed system of 1 <'93, of which I  have thus at­
tempted a concise description, constitutes the main fabric ot 
the actual administration of justice a t the present day, not 
only in Bengal, Behar, and Orissa, but throughout British 
India. Various modifications and improvements were gra­
dually introduced; and nowhere has the humane policy ot the 
Government been more distinctly shewn, or more thoroughly 
successful, than in the increased employment of the Natives in 
judicial offices, and the confidence placed in them by extend­
ing the jurisdiction of the Courts over which they are appointed 
to preside.

I  shall now give a rapid sketch of the more material altera­
tions th$t have taken place in the judicial system ot Bengal

1 Reg. XXII. 1793, ss. 1—3. 1 XXII. 1793, ss. 4—12.
J Keg. XXII. 1793, s. 25. 4 Beg. XXII. 1793, s. 2(5.
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since the year 1793; and for greater clearness I  shall treat 
ol the several departments of Civil and Criminal J udicature 
and the Police under distinct heads.

(3) Altekations since 1793.

(a) Civil Jud ica ture.

The first alteration of any importance was the giving a final 
p°w er ot decision to the Registers in suits not exceeding- 2o 
rupees in value, above which amount an appeal lay to the 
I  rovincial Courts.1 In  the following year the Zillah and City 
Courts were also empowered to decide finally on all appeals' 
ioni their Registers or the Native Commissioners.2 * 

I  he ju risdiction of the Provincial Courts was extended in 
ie year 1797/when they were autW ised~to take cognizance 

decide finally, suits to the value of 5000 rupees, above 
T) 1C1 SlJm | tfieir decisions were appealable to the Sudder 

e^ ? r ^ aW1ut> tpe same ypav4 mloa a]so^
narted tor the conduct of appeals to the K ing in Council from j 
u * u« < cr P e ’vrtmny Adawlut, requiring that the petition o f ' 

appeal should be presented within six months, and the judg- f  
ment appealed against should amount to £5000 sterlino-. ° j

c ^ n ™ 1 alter?t!°n t0°k place in the co n stitu tio n ^  the 
i r “— r— v r A - - —- ---Ttipg^.he administration of the

1 S 0 1 ’ to
f  l>e selected, from tbo 

vttS B ^ y ‘ H e  number of W p . -  w ,.  in.
C S f e ? 1- a" d « -  Court deA reddheneeforth

In
year K OI a summary appeal, whatever might be the value 

. issue, was directed to be cognizable by the Sudder Dewanny

1 Keg. VIII. 1794, ss. G, 7. 5 r c,t XVXVT i>-n-
3 lieg- XII. 1797, 3. 2 . 4 Reg' yyr ‘ S> ‘k
* 1{pS- IL 1801» ss- 2, 3. a Beg, X II. 18l’i / s . 2.
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Adawlut, the Provincial Courts, or the Courts of tlie Zillah 
and City Judges, where the Courts immediately below such 
Courts respectively had refused to. admit a regular appeal on the 
ground of delay, informality, or other default in preferring it.

In  1803 Head Native Commissioners were appointed m the 
I cities and zillahs, for the trial of suits referred to them by the 

Zillah Judges, not exceeding 100 rupees,2 and the jurisdiction 
of the Registers was increased to 500 rupees, but ̂ at the same 

i time their power of final decision was abolished. The eci 
sions of the Zillah and City Judges were declared to be final 
in all appeals from the Native Commissioners;4 but an appeal 
was directed to lie to the Provincial Courts from all decisions 
of the Zillah and City Judges in causes tried by them m the 
first instance, that is to say, without a previous trial by their 
Registers or the Native Commissioners.5 The Provincial 
Courts were also empowered to admit a second or special 
appeal from all decrees of the Zillah and City Judges in 
appealed cases from the decisions of the Native Commissioners 
or Registers, in cases in which a regular appeal would not he, 
if such decrees should appear to be erroneous or unjust, or the 

! nature of the cause should be of sufficient importance to 
require further investigation.6 Assistant Zillah and City 
Judges were appointed in the same year.'

I n  the year 1805 the Sudder Dewanny Adawlut was in­
vested with a like power of receiving special appeals from the 
decrees of the Provincial Courts in similar cases not open to a 
regular appeal.8 In  the same year the Provincial Courts were 
authorised to admit a summary appeal in cases where the 
Zillah and City Courts refused to admit or hear original suits 
on the ground of default, delay, or other informality.6

• Re". II. 1801, 88. 8, 9. • Beg. XVI. 1803, s. 2G

3 Beg. XLIX. 1>03, s. 6. * ^ f t L I X  1803’ 8 24*
5 Re". XLIX. 1803, a. 23. Beg. XLIX. 1803, s. -I .
’ Reg. XLIX. 1803, a. 2. ’ Beg. IL  1805, s. 10.
9 Reg. II. 1805, b. 11.
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In  1808 the Zillah and City Courts were restricted in their 
original jurisdiction to suits of the value of 5000 rupees, over 
which sum they were to be originally cognizable in the Provin­
cial Courts.1 * *

In  the year 1813, by the Statute 53rd Geo. I I I .  c. 155, 
s. 107, British subjects residing’, trading, or holding immove­
able property in the provinces, were made amenable to the 
Company’s Courts in civil suits brought against them by 
Natives, with, however, a right of appeal to the Supreme 
Court at Fort William, in cases where an appeal other vise 
lay to the Sudder Dewanny Adawlut.

l a  1814 the office of Assistant Judge was abolished y  and 
m the same year Moonsilfs and Sudder Ameens were ap-• . , _  ̂ y  ■■■■■■■■ —«H _-----------  ■  .............. —

1 points^ the former to try  causes not exceeding* 64 rupees/ 
and the jurisdiction of the latter extending to 150 rupees in 
original suits referred to them by the Zillah and City Judges.
An appeal lay to the Zillah and City Judges, whose decision 

f 'vas fiaal.4 The Sudder Ameens were also authorised to try  
appeals from Moonsiffs, referred to them by the Zillah and 
City Judges, and in all such referred appeals the decisions 
ol the Sudder Ameens were final.5 B ut neither Moonsiffs 
nor Sudder Ameens were to take cognizance of any suits in 
which a British European subject, or an European foreigner, 
or an American, was a party.® A n appeal lay to the Zillah 
aufl City dodges from all decisions in original suits passed by 
Mgonsiffs, Sudder Ameens, am T ^ eg S tm J - " The ‘Registers 
v ere empowered, in this year, to decide original suits referred 
to them by the Zillah and.,City Judges, of the value of 500 
rupees; in such suits an appeal lay to the Zillah and City 
Courts. The Registers, when specially empowered, were like-

1 Keg. X III. 1808, as. 2, 3. s Reg. X X IV . 1814, s. 3
3 Keg. X X III. 1814, a. 13.
4 Reg- X X III. 1814, a. G8 ; Keg. X X IV . 1814, a. 7.
5 Reg. XXIII. 1814, a. 75 ; Reg. XXIV. 1814, a, 7.
‘ Reg- XXIII. 1814, as. 13. 68 ; Keg. XXIV. 1814, a. 7.
' Keg. XXIV. 1814, a. 6. * Keg. XXIV. 1814, a. 8.
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? wise authorised to try  suits referred to them by the Zillah and J City Judo-es, above the value of 500 rupees; but such referred 
suits were appealable to the Provincial Courts.1 They were 
also when especially empowered, authorised to try  suits in 

J appeal from decisions of Moonsiffs and Sudder Ameens referred 
to them by the Zillah and City Judges, and their decision m 

' such referred appeals was final.2 3 The Zillah and City Courts 
were formally authorised to try  any civil suits regularly insti­
tuted in then' Courts, not exceeding 5000 rupees m value. In  
the same year more definite Rules were enacted with respect 
to the admission of special appeals, which were directed to he 
to the Superior Courts only when the judgment should appear 
to be inconsistent with precedent or some Regulation, or with 
the H indu or Muhammadan law, or other law or usage which 
mio-ht be applicable, or unless it should involve some point of 
importance not before decided by the Superior Courts.4 * Sum- 
flnary appeals were also directed to lie from the Piovincial 
Courts to the Sudder Dewanny Adawlut, from the Zillah and 
City Courts to the Provincial Courts, and from the Registers 

i or Sudder Ameens to the Zillah and City Courts, in cases 
t where the lower Courts had respectively refused to admit or 

investigate any suit, original or in appeal, regularly cognizable 
by them, on the ground of delay, informality, or other default.

* All decisions of the Provincial Cour ts, which had been m- 
 ̂ * creased from four to six in num ber/ and which, as has ahead} 

been mentioned, had been empowered to decide final!} in cases 
of the value of 5000 rupees, whether, original Iff iB„ap.peal from 
Zillah or City . v.-re, in 1 s U ; declared to b<t appealable
to the Sudder Dewanny Adawlut.7 Early in this year the 
number A T ^ o -es in these Courts had. k ^ ^ ^ d . f r o m  
three to fo^r J l n  the same year an original jurisdiction was

1 Reg. XXIV. 1814, s. 9. 2 Keg- XXIV. 1814, s. 9.
3 Beg. XXIV. 1814, a. 6. 4 Keg- XXVI. 1814, s. 2.
3 Reg. XXVI. 1814, s. 3.
* Reg. IX . 1795, s. 2, and Reg. IV . 1803, a. 2.
7 Reg. X X V . 1814, s. 5. 8 Keg. V. 1814, s. 2.
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given to the Sudder Dewannv Adawhithi suits for the value of 
^jQQQ*ruPees; when such suits_could not-be conveiiiently heard 
in the Provincial Courts.1

In 'th e  year 1817 the original jurisdiction of the Zilla|i and 
City  Courts was extended to 10,000 rupee.^,2 and an appeal l 
was directed to lie to the Provincial Courts from their decisions i  
m all suits, whether original or appealed from the Courts ofv 
the Registers. In  the same year it was directed that special |  
appeals should be allowed where decrees passed by one or 
more Courts were inconsistent with each other.3

Several extensions and definitions of the grounds for the 
admission of special appeals which it is unnecessary to specify, 
had been at various times enacted, when, in 1810, it was 
further declared to be competent to the Provincial Courts and 
to the Sudder Dewanny Adawlut to admit a second or special 
appeal whenever, on a perusal of the decree of a lower Court 
from whose decision the special appeal was desired, there might 
appear strong probable ground, from whatever cause, to pre­
sume a failure of justice.1 This provision was, however, sub­
sequently rescinded, and the Courts were directed to conform 
to the former rules with regard to the admission of second or 
special appeals.5

In  the yeai;. 1831 the number of Moonsiffs was increased, 
and their jurisdiction extended to suits preferred to them 
against iNative inhabitants of their jurisdictions, of the value of 
J;0̂ rupees. Sudder Ameens were a t the same time, when 
specially empowered, authorised to take cognizance of claims 
originaliv pr f i f e d ..fr> them, or referred by the Zillah and 
0i<£.'fudges, up to the amount of 500~rupees. An anneal lay 
to the Zillah and City Judges in all such referred suits above 
the value of 150 rupees.7

1 Reg. XXV. 1811, s. 5. 2 Reg. XIX. 1817, s . 2.
3 Reg. XIX. 1817,s. 7. 4 Reg. IX. 1819, s. 2.
5 Reg. II. 1825, 83. 4s 5. 6 Reg. II. 1821, 8.
7 Reg. II. 1821, s. 5.

U
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In  1827 Suclder Ameens, w hei duly empowered by the 
|S  udder Dewanny Adawlut, were authorised to try  original 
|  suits of the value of 1000 rupees, and any suits referred to 

them by the Zillah and City Judges not exceeding the same 
amount. Appeals from decisions of Sudder Ameens in such

Deferred cases exceeding 500 rupees, were not to be referred 
o a Registrar, and the decision of the Zillah and City Judges 
m such appeals was to be final.1

Many important rules were enacted in the year 1831, most 
of which are now in force; the jurisdiction of the Moonsifts 

| was extended to 300 rupees,2 and Sudder Ameens were em- 
i powered to try  original suits referred to them by the Zillah 

and City Judges, to the amount of 1000 rupees;3 an appeal 
4 lay to the Zillah or City Judge, whose decision was final.4 
/Principal Sudder Ameens were also appointed, with power to 
/take cognizance of original suits, referred as above, of the 
I value of 5000 rupees ;5 a regular appeal lay from their original 
j decisions to the Zillah and City Judges, and a special appeal 
i  to the Sudder Dewanny Adawlut.8 The Zillah and City 

Judges were authorised, whenever the number of appeals from 
the decisions of Moonsifts and Sudder Ameens was heavy, to 
obtain permission of the Sudder Dewanny Adawlut, to refer 
a specified number of the cases for trial by the Principal 
Sudder Ameens.7 Special and summary appeals from decrees 
and orders in original suits and appeals, tried by Principal 
Sudder Ameens, were directed to be governed by the Rules 
previously in force respecting the admission of such appeals.8 
A t the same time the Registers7 Courts were afirjished, and 
all suits pending therein were directed ~to”5e called in and 
referred, as the amount might be, to the Sudder Ameens or

1 Reg. IV. 1827. 7 Beg. V. 1831, s. 5.
3 Reg. V. 1831, s. 15. * Keg. V. 1831, s. 28.
5 Reg. V. 1831, ss. 17,18. 6 Keg. V. 1831, s. 28.
7 Reg. V. 1881, a. 16. ’ Reg. V. 1831, e. 19.



P rincipal Sudder A meens.1 The P rovincial Court s of Appeal 
were also gradually~superseded, and the Zillali and City 
Judg ;es were empowered instead to have primary jurisdiction I 
in all suits exceeding- in value 5000 rupees.2 An appeal 
Iny from their original decisions to the Sudder Dewanny * 
Adawlut.3

In  the same year a Court of Sudder Dewanny Ada wlut was 
constituted for the North-W estern Provinces, with the same 
powers in those Provinces as were vested in the Sudder 
Dewanny Adawlut at Calcutta.4

In  1832 the Governor-General in Council was de­
clared competent to invest European officers presiding- in 
a Civil Court with the power of availing- themselves of 
the assistance of respectable natives in the trial of suits, 1 
original or on appeal, in either of the three following ways :— 
hirst, by refen-ing the suit, or any point or points in the 
same, to a Panehayit of such persons, who would carry 
on their inquiries apart from the Court, and report to it the 
result; the reference and its answer to be in writing, and filed 
ni the suit. Secondly, by constituting two or more of such 
persons assessors or members of the Court, with a view to the 
advantages derivable from their observations, particularly in 
the examination of witnesses: the opinion of each assessor to 
to be given separately, and discussed; or, Thirdly, by em­
ploy ing them more nearly as a jury , when they would attend 
during the trial of the suit, and sug-g-est such points of inquiry 
•is occurred to them, and after consultation deliver in their ver­
dict. In  all these cases the decision was vested exclusively in 
the presiding Judge.®

In  183.j_the Provincial .Cniirts were finally uiuh-hed; all 
original suits then pending in such Courts were directed to lie 
transferred to the Zillah and City C ourts; and all appeals,

1 Keg. V. 1831, g. 29. 3 Reg. Y. 1831, a. 27.
3 Keg. V. 1831, s. 28. 4 Reg. Y l. 1831.
5 Reg. YI. lS3g
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regular, special, or summary, so pending, were to be transferred 
j t0° tbe Sudder Dewanny Adawlut.1 Additional Zillah and 
j City Judges were also appointed in the same year.2

In  1838 it was enacted tha t the 53d Geo. I I I .  c. 155, s.
107, which gave to British subjects resident in the provinces 
a right of appeal from the Company’s to the Supieine Couits, 
should cease to have effect in India j and it was also enacted 

j that no person by reason of birth or descent should be exempt 
from the jurisdiction of the Company’s Courts,3 or be inca­
pable of being a Principal Sudder Ameen, Sudder Ameen, or 

 ̂Moonsiff.4
In  the year 1837 the powers of the last-named officers were 

further enlarged, and they were empowered to set aside sum­
mary judgments passed by Collectors.5 Ihe_Pripcipn1 Suddei
Ameens- were authorised to take_cognizance of suits of any
Amount referred to them by the Zillah or City Judges;6 and 
als^ ’a f f so deferred, preferred by Proprietors, 
Farm ers, or Talookdars, for the revenue pH and held fregjro m  
AQ.ygjapimiy nr claiming* to holfflandsAaemjjtlrftm. yet enue. In  
suits oYPPpding jn  amount 5000 rnpqps an appeal lay from lheir 
decisions direcTto the Sudder Dewanny Adawlut;8 but in 
suits referred to Principal Sudder Ameens within the com­
petency of a Moonsiff to decide, their decisions were appealable 
to the Zillah or City Judg'es, whose decision was to be final. 
TheZiljab and City Judges werp also, in the same y ear^u th o - 
r ised to transfer any civil proceeding to a PrincipaLSudder 
A m een; and in such cases an appeal from his order lay in the 
first Instance to the Zillah or City Judge, and specially to the 
Sudder Dewanny Adawlut.10

In  1838 the Zillah Courts were authorised to receive a

1 Reg. II. 1833, s. 5. ’ Reg. VIII. 1833, s. 2.
1 Act XI. 1836. 1 Act VIII. 1836, s. 1.
1 Act XXV. 1837, a. 2. 0 Act XXV. 1837, s. 1.
7 Act XXV. 1837, a. 3. e Act XXV. 1837, a. 4 .
" Act XXV. 1837, s. 6. 10 Act XXV. 1837, 9. 8.
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j summary appeal from the orders or decrees of the Moonsiffs 
* subordinate to them.1

In  the year 1843 it was enacted that special appeals should 
he to the Sudder Dewanny Adawlut from all decisions passed 
in regular appeals in all subordinate Civil Courts, when it 
should appear that such decisions were inconsistent vvith laiv 
or usage, or the practice of the Courts, or involved doubtful 
questions of laiv, usag’e, or practice.2

In  the year 1844 it was enacted that all suits Avithin the 
competency of a Principal Sudder Ameen or Sudder Ameen to 
decide should ordinarily be instituted in their Courts; but that 
the Zillah or City Judges might withdraAV them, and try  them 
themselves, or refer them to any other competent Court subor­
dinate to them. The Zillah and City Judges Avere also em- 
pOA\ ered to admit summary appeals from the orders of Principal 
Sudder Ameens and Sudder Ameens rejecting original suits 
cognizable by them.3

In  1853 A ct I I I .  of 1843 was repealed, and it Avas enacted 
t  lat special appeals should lie to the Sudder Court, from any 
i ecision passed on regular appeal in any of the Courts beloAv, 
on tac following grounds: Ariz. 1. A  failure to decide all the 
mateiicd points in the case, or a decision contrary to law ;

 ̂ ^construction of any docum ent; 3. Ambiguity in the 
c ecision itself; and, 4. Substantial error or defect in procedure,
01 111  ̂ *e investigation of the case. No such special appeal 
was to lie on matter of fact.4

O  C rim inal Jud ica ture.

Urn alterations in the system of criminal judicature intro­
duced by Lord Cornwallis in 1793 have kept pace with the 
improvements, in the civil department. A  fourth Court of 

j Circuit was established for Benares in 1795/ and subsequently 
l a fifth for the ceded provinces.6

1 Act XXII. 1838. 3 Act III. 1843, s. 1
’ Act IX. 1844, ss. 1, 2. 4. ‘ Act XVI. 1S53, 4.
° Beg. V. 1703. • Beg. VII. 1803̂
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The Assistants to the Magistrates were granted a 
limited occasional exercise of judicial powers in the year
1797.1

In  the year 1807 thfi-oonstitution of the Nizamut Adawlut 
1 was altered ; the Governor-General and Council no longer 

presided ; and it Avas declared to consist ol three Judges, 
assisted by the chief Kazi and t wo Muftis.2 The number of 

|  Judg-es Avas afterwards increased, as in the Sudder DeAvanny 
AdaAvlut.3

In  1807 Magistrates were g iv e n  an extended jurisdiction, 
and Avere empoAvered to inflict imprisonment not exceeding- 
one year, in addition to tine or stripes :4 this power Avas not 

i to be exercised by Assistant Magistrates,5 but they Avere autho­
rised under certain circumstances to sentence offenders to 
one month’s imprisonment with or without corporal punish­
ment.6

In  1808 it Avas declared that all trials of persons for robbery 
with open violence, and liable to transportation for life, should, 
on the conviction of the offender, be referred to the Nizamut 
Adawlut.7

In  the year 1810 fin important alteration was made, enabling 
the Government to appoint other persons, not belngyZillah or 
City Judges, to exercise Avith them the office of„Jniut_Magis- 
trates. Assistant Magistrates were also appointed, with limited 
powers, for Police and ofherpurposes. The superintendence of 

Lthe Police, hoAvever, remained with the Zillah and City Magis­
trates, when not placed under the immediate authority of the 
Jo in t or Assistant Magistrates.8

In  the year 1813 the Statute 53d Geo. I I I .  c. 155, s. 105, 
made British subjects resident in the provinces punishable by 
the District and Zillah M agistrates for assaults and trespass 
against the Natives of India;  but the convictions of such

a Eeg. X III . 1797, s. 3. 2 Eeg. II. 1801, s. 10.
* Eeg. X II. 1811, s. 2. 4 Eeg. IX . 1807, s. 19.
5 Reg. IX. 1807. s. 20. c Eeg. IX . 1807, s. 20.
i  Reg. V III 1808, s. -1, * Keg. X V I. 1810.

' G0l̂ \
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{Magistrates were removable by Certiorari to t-lie King’s 
Courts.

In  1814 the Judges of the Courts of Circuit were increased j 
to the number of four ;1 and afterwards, in 1826, the G overnor- i 
General in Council was empowered to appoint any number that 
might be deemed expedient.2

In  1817 all trials where persons were convicted in the Courts 
of Circuit of robbery oT burglary, not within the provisions for 
robbery by open violence, if accompanied by murder, attempt 
to commit murder, or wounding, were made referrible to the 
Nizamut Adawlut.3

In  the year 1818 the jurisdiction of the Magistrates and 
Joint Magistrates was extended, and they were empowered to 
try  offenders charged with burglary, or attempt to commit that 
crime, and th e f t: if not attended with murder or violence, they 

ere authorised to sentence to flogging’, not exceeding’ thirty 
stripes, and imprisonment with hard labour for a term not 
exceeding two years;4 but otherwise they were to commit the 
prisoner for trial to the Court of C ircuit; they also bad autho­
rity to punish, in certain cases, persons convicted by them of 
buying or receiving stolen property, or of having escaped from 
gaol.5 In  1819 they were further empowered to try  offenders 
for woman-stealing, and for desertion of their wives and 
families,6 and all sentences of Magistrates and Joint Magis- ;
♦rates' were declared to be under the controul of the Courts of 
Circuit.7

In  1821 the iiu‘isdiction.j)f. Assistant Magistrates was some­
what extended, and they, as well as the law-officers of the 
Zillah and City Courts, were authorised to try and determine 
petty thefts and other trivial offences when referred to them by 
a Magistrate, and to inflict fines, flogging-, and imprisonment,

' Keg. Y. 1814, 8. 2. 5 Beg. I. 1826.
3 Beg. X V II. 1817, s. 8. 4 Beg. X II. 1818, as. 2, 3.
” Beg. X II, 1818, ss. 4, 5. c Beg. YIT. 1819, ss. 2, 3.
7 Beg. V II. 1819, s. 7.
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v. itliin certain lim its; the Assistant Magistrates, when specially 
empowered, being’ authorised to imprison offenders for one year,
•and the law-officers and Sudder Airmens for the space ol one 
month.1

Corporal punishment by flogging* was limited in the year 
1B’2 5 ; females were entirely exempted," and the ratan was 
substituted for the korah,3 a heavy whip, which had been 
represented in some instances to have caused injurious effects.
The Judges of Circuit were, in the same year, empowered to 
pass final sentences, and to carry them into execution, w ithout 
reference to the Nizamut Adawlut on the ground of their want 
of authority to inflict sufficient punishment, in all cases of 
culpable homicide not amounting’ to wilful murder.1 I  his 
power of passing' final sentences was extended in 18'Jo to per­
sons convicted of robbery by open violence not attended with 
murder or attempt to m urder; the punishment, however, being 
restricted to thirty-nine ratans, and imprisonment with hard 
labour for fourteen years.5

I n  1§29 Commiasipngra pf Circuit were appointed, with the 
same powers as Judges of Circuit, to hold gaol deliveries twice 
a year, to perform all duties theretofore discharged by the 
Superintendents of Police, and to be under the authority of the 
Nizam ut Adawlut.6 The Courts of Circuit were a t the same 
time abolished.7

The Native officers were invested with an extended jurisdic­
tion in criminal matters in 1831, when it was declared that 
M agistrates might refer any criminal case to a Sudder Ameen 
or Principal Sudder Ameen for investigation, though they 
were not .authorised to make any commitment.3 In  the same 
year the Zillali and City Judges, not being M agistrates, were 
empowered to conduct the duties of the Sessions, to try  com-

1 Reg. III. 1821, 83. 2, 3, 4. 2 Reg. X II. 1825, s. 3.
;; Reg. X II. 1825, s, 4. 4 Bog. X II. 1825, s. 7.
5 Reg. X V I. 1825. « Reg. I. 1829.
7 Reg. I. 1829, 8. 5. 8 Reg. Y. 1831, 8. 18.
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mitments made by Magistrates, and to bold monthly gaol 
deliveries, and to pass sentence or to refer the trials to the 
Nizamut Adawlut, under the same rules applicable to Com­
missioners of Circuit; but they were not to interfere with the 
management of the Police, and all appeals from the orders of 
the Magistrates lay to the Commissioners of Circuit.1 |

In  the same year a Court of Nizamut Adawlut was consti- * 
tuted for the North-W estern Provinces, possessing the same 
powers as were vested in the Nizamut Adawlut at Calcutta.2 

In  1832 some important alterations took place. The Prin- 
\  cipal Sudder Ameens, Sudder Ameens, and law-officers, were 
I authorised to sentence persons convicted of theft to labour, in 
'addition to corporal punishment and imprisonment.3 The 
Commissioners of Circuit and Sessions Judges were authorised 
to call in tFe~*assistance of respectable" Natives, either by 
referring tnTE5Trr~ng~~f*qn eh e.y ih A  fry panning thona to sit
during trials as assessors, or by employing them more in the 
nature of a Jury in like manner as was provided in Civil suits,4 
but in criminal trials the special authority of Government for 
granting these powers was not requisite. In  all trials thus 

■ conducted the Fatwa was declared unnecessary, and might be 
| dispensed with at tile*option of the Court; but if the Fatwa 

were dispensed with, and the crime of which the prisoner was 
convicted were one not punishable under the regulations, sen­
tence was not to be passed, and the case was to be referred to 
the Nizamut Adawlut. The decision under all these modes 
of procedure was to be vested exclusively in the presiding* 
officer. Persons not professing the Muhammadan faith were 
allowed to claim to be exempted from trial by the Muhamma­
dan law, in which case the trial was to be conducted with the 
assistance of Natives as aforesaid, and the Fatwa was to be 
dispensed with.5 The Nizamut Adawlut was also empowered

1 &cg, YIT. 1831. 3 Reg. Y I. 1831.
’ Eeg. 11.1832, s. 3. 4 See supra, p. (37,
5 Eeg. YI. 1832, ss. 1—5.
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to exercise an absolute discretion as to requiring a Fatwafrom 
the law officers of the Court,1

Corporal punishment was absolutely abolished in 1834, 
excepting where moderate chastisement was necessary loi the 
maintenance of gaol discipline, and imprisonment was ordered 
to be substituted :2 in such cases it was made competent to the 
Courts or officers to direct an additional term of imprisonment, 
as follows Courts of Nizamut Adawlut or Courts of Sessions 
or Circuit, two years; Magistrates or Joint Magistrates, one 
year; Assistants, Principal, and other Sudder Ameens, one 
month :3 labour was also made commutable to fine.1 The 
former provision was, however, afterwards modified, and 
Magistrates were empowered to inflict not exceeding th ir ty  
ra ta ls  for theft under 50 rupees, but in such case no other 
punishment was to be superadded: no female was to be corpo­
rally punished.5

In  183o it was enacted that all or any part of the duties 
| and powers of Commissioners of Circuit might be transferred 
I by the Governors of Bengal and Agra respectively to the 

Sessions Judges.6
r j n the year 1841 it was enacted that crimes against the 

/ g tate should be tried by the ordinary tribunals, and that the 
Government might issue a commission to the Judges for their 

f  tria l; their sentences and proceedings to be reported to the 
Nizamut Adawlut, who were to report their sentences to the 
Government for confirmation.7 In  the same year it was enacted 
that from every sentence or order in criminal trials or pro­
ceedings within the limitations prescribed by .Regulation IX . 
of 1793, passed by Assistants to Magistrates, Sudder Ameens, 
or law officers, one appeal should be permitted within one 
month to the Magistrates or Joint M agistrates; and from

1 Eeg. YI. 1832, s. 6. 2 Beg. II. 1834, s. 2.
3 Eeg. II . 1834, s. 2. 4 Eeg. II. 1834, a. 3.
5 Act III. 1844, 8s. 1. 3. 0 Act V II. 1835.
1 Act V. 1841.

X y t f -  ' e° i O \

CRIMINAL JUDICATURE— BENGAL.



<SL
every sentence or order beyond such limitation, passed by a 
Magistrate or Joint M agistrate, or Assistant to a M agistrate 
vested with special powers, one appeal should be permitted 
within one month to the Sessions Judge j and from every such 
sentence or order of the latter, there should be permitted one 
appeal within three months to the Nizamut Adawlut, and that 
the sentences or orders passed on such appeals should be final.1 
I t  was, however, also enacted- (and re-enacted in 1848),3 tha t 
the Nizamut Adawlut might, whenever it should think fit, call 
for the whole record of any criminal trial in any subordinate 
Court, and pass such orders thereon as it should think fit, hut 
not so as to enhance the punishment, awarded, or punish any 
person acquitted, by the subordinate Court.

In  1843 it was enacted that in cases of conviction of British

/subjects by Justices of the Peace in the Mofussil or M agis­
trates, under the 53d Geo. I I I .  c. 155, s. 105, an appeal 
should lie from the sentences of such Justices of the Peace or 
M agistrates, according to the same rules as are provided by 
the Regulations and Acts of Government in the case of sen­
tences passed by M agistrates in the exercise of their ordinary 
jurisdiction, and cases so appealed were not to be afterwards 
liable to revision by means of a writ of Certiorari.'1

In  the same year the local Governments of both divisions of 
Bengal were empowered to appoint uncovenanted Deputy 
M agistrates capable ol being* employed as Judicial Officers, 
with limited powers, under R eg. X I I I .  of 1797, Reg. IX . 
of 1807, or Reg. I I I .  of 18.21, in cases referred to them by 
the M agistrate, or with the full powers of a M agistrate, or 
os a Police Officer.5

In  the year 1845 Assistant M agistrates, vested with special 
powers, were declared competent to decide cases under A ct IV . 
of 1840 referred to them by the M agistrate.0

1 Act X X X J. 1811, s. 2. 2 Act X X X I. 1S41, ss. 3, 4.
s Act X IX . 1818, s. 4. 4 Act IV . 1843.
4 Act XV. 18S. 6 Act XXVII. 1845,
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In  !854 Assistants and Deputy Magistrates were empowered 
to try  cases without previous reference by the Magistrate, and 
Deputy Magistrates vested with special powers were given the 
same powers as Assistants to try  cases under Act I  V . oi

1840.1
(c) Police Establishment.

The Police establishment in the Bengal Presidency remains 
at the present day nearly in the same state as when first esta­
blished by Lord Cornwallis; but some few circumstances and
modifications may be remarked.

In  the year 1795 the Police of Benares was placed under 
the management of the Tahsildhrs, landowners and farmers, 
who were made responsible for robberies committed within the 
limits of their estates, excepting night robberies on the open 
roads or in woods.3 In  1803 the same plan was extended 
to* the ceded provinces,3 and in 1804 to the conquered
provinces.4

The Tahsildari system being found, however, to be objec­
tionable, all the above places were, in the year 1807, divided 
into Police jurisdictions, nearly in the same way as had been 
already adopted throughout Bengal, Behar, and Orissa.'1 In  
all these instances the cities and towns were placed under the 
o’uai’d of Daroghahs and Kutwals. Ameens of Police were 
appointed in the same year in all the Bengal provinces, for the 
apprehension of persons charged with heinous offences.6

A  Superintendent of Police, being a covenanted servant of 
the Company, was established in 1808, for the provinces of 
Bengal and Orissa, but more especially for Calcutta, Moorshe- 
dabad, and Dacca. This Superintendent was to possess a con­
current jurisdiction with the Zillah and City Magistrates, and 
to be under the authority of the Nizamut Adawlut m Police

i Act X. 1854. 2 Keg. XVII. 1795.
a Keg. XXXV. 1803. * Keg. IX . 1804, s. 0.
4 Keg. XIV. 1807. 0 Eeg.X II. 1807, and Keg. X IV . 1807.
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matters 1 In  1810 his jurisdiction was extended to Patna 
and at the same time a second Superintendent was appointed 
for Benares and Bareilly.2 11

The duties of these Superintendents were defined and en- 
<11 ge in 1810, when, in addition to the management of the 

whole system of Police being committed to their care they 
were directed to submit to the Government annual reports of 
ah 1 ohce occurrences and statements of the Police establish­
ments m their respective districts.3

A general revision of the whole system of Police, not, how­
ever, effecting any material alteration in the previous establish­
ment, took place in the following year, and a Regulation was
V  nffl UC V a?  Hanng'tou observes, may be called “ The 

ohce Officers Manual m the Provinces subject to the Presi-

the duf ' ° f ThiS Eeg’uktion s*iU fa r th e r  definesthe duties of the Superintendents, and the relative authorities
and functions of the subordinate officers, who were to preserve
fie peace within the limits of their jurisdictions, to prevent so

^dTo r e n t  V ” °ffenĈ  to aPPr^end offender,idtoieport all occurrences connected with the Police to the

i n S r f t s „ k ’e D 7 T  * nI>0Wered ,0 “  Q uests
r i r Z Z r t Z  to1  ST h f°r St°len *»

uH pe,,„„s f e n d e d  h y

o f f i c e r s  T The, "  >“  * »  tile secondofficer of the Thana, was authorised to exercise the powers
jested m the Daroghah m the absence of that officer, as was
<dso the Jamadar, or third officer, in the absence of the
Muharrir and Daroghah.6 The village watchmen were also

* J v i i 0 1810 ; ? « * • V IIL  !8W .s IT • iS10- Reg. XX. 1817
nanngtou’s Analysis, p. 464, 2d edit. 6 Reg. XX. 1S17* 8. 4 .
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enjoined to report to the Thana all Police occurrences, and to 
apprehend offenders.1

]NTo further alteration of importance took place until the year 
1820, when the office of Superintendent of Police w as abolished, 
and the duties of the Superintendents were assumed by the Com­
missioners of Circuit already described."

In  1831 Tahslldars in the ceded and conquered provinces 
were authorised to exercise the same powers as Barog ui is ol 

• Police, and all Officers of Police were to be subordinate to
them.3 f  ,

The Governor of Bengal, or the Lieutenant-Governor ot the
North-Western Provinces, were empowered, in the year 1837, 
to appoint Superintendents of Police for the territories under 
their respective Governments, who were to be guided m the 
execution of their duties by the rules contained in Regulation 
X. of 1808; and on such appointment the Commissioners ot 
Circuit were to cease to exercise the powers of Superintendents 
of the Police vested in them by Regulation I  of 1829,4 and the 
said Superintendents were empowered to exercise all the powers 
exercised by the Commissioners of Circuit, in virtue of the 
authority vested in them by Section 3 of the last-mentioned 
Regulation.

Tahslldars having Police jurisdiction under Reg. X I. of 
1831 were, in 1854, granted controul over all Daroghahs of 
Police. The said Regulation was also extended to the province 
of Benares.5

2 . M a d r a s .

(1) 01110111 OF THE ADAWLUT SYSTEM.

The present Madras system for the administration of justice 
is founded on that introduced during the Government of the

••' Reg. XX. 1817, s. 21. 1 Reg. I. 1829.
3 Reg. X I. 1831. 4 Act X X IV . 1837, ss. 1 - 4 .
9 Act XVI. 1854.



son of the great Lord Clive in the year 1802, and which was 
framed upon that of Bengal. Following the plan I  have 
already traced out, I  shall describe shortly, in the first place, 
the system of 1802, and then proceed to mention succinctly 
the changes that have taken place up to the present time, 
treating separately of the three departments, Civil, Criminal, 
and Police.

(2) System op 1.802.

The system of 1802 presents little or no variation from that 
of Lord Cornwallis. I t  was determined that the offices of 
Judge and Magistrate, and of Collector of the Bevenue, should 
he held by distinct persons. Native Commissioners were 
appointed, with power to try suits not exceeding in value 80 
rupees: an appeal lay to the Judge.1 The Registers of the 
ZiUah Courts had jurisdiction to try suits, original or on appeal 
from the Native Commissioners, referred to them by the Judge, ; 
when the property in dispute did not exceed 200 rupees: their 
decisions were final to the amount of 25 rupees: above that 
sum an appeal lay to the Zillah Judge.2 A summary appeal 
also lay to the Zillah Judge in cases where the Registers 
refused to admit or investigate appeals from the decisions of 
the Native Commissioners on the ground of delay or infor­
mality.3 The Zdlah Courts, presided over respectively bv one 
Judge, assisted by native law officers, were established in the 
various districts in which the land revenue had been settled in I V ‘ *
perpetuity, for the decision of civil suits.4 The decisions of the *' ’
Zillah Courts were final in suits under 1000 rupees in value';5 
but when above that amount an appeal lay to the Provincial 
Courts of Appeal.6 The Provincial Courts were four in num- v 
her, and were to try appeals from the Zillah Courts and

1 Reg- XVI. 1802, ss. 2. 18. s Keg. XII. 1802, ss. 6 » 10
3 Keg. IV. 1802, s. 12. 4 Keg. II. 1802, ss. 1 - 3  ’
4 Keg. II. 1802, s. 21. 6 Keg. IV. 1802 8 12

| l |  §L
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original suits referred to them by the Sudder A daw lut: their 
decisions were final in suits where the amount in dispute did 
not exceed 5000 rupees, but above that sum, and in cases 
where they refused to admit regular appeals from the Zillali 
Courts for delay or other informality, a summary appeal lay 
to the Sudder Adawlut.1 The Provincial Courts were also 
empowered to take cognizance of appeals which the Zillali 
Courts had refused to admit, or dismissed without investigation 
on the ground of delay, informality, or other default, .fhc 

*** Sudder Adawlut consisted of the Governor in Council f  and 
from its decisions in civil suits of the value of 45,000 rupees 
and upwards an appeal lay to the Governoi-Geneiul in 

*j_ Council.4
The plan introduced for the administration of criminal 

justice, was much the same as that in Bengal. Magistrates 
and Assistant Magistrates were appointed, and were directed 
to apprehend persons charged with crimes or offences, and to 
bring them to tr ia l; and they had powers of inflicting punish­
ment in cases of abuse and assault, and petty theft, by im­
prisonment, corporal punishment, or fine, which was in no case 
to exceed 200 rupees.5 British subjects residing in the pro­
vinces, and charged with criminal offences, were to be appre­
hended by the Magistrates, and sent for trial to the Supreme 
Court at Madras.6 Four Courts of Circuit were established 
for the trial of crimes and offences:7 the Judges were to hold 
half-yearly g'aol deliveries,8 and they were empowered to pass 
sentence in capital cases, but such sentences were to be referred 
for confirmation to the Foujdary Adawlut.9 The Foudjary 
Adawlut, or Chief Criminal Court consisted of the Governor 
and members of the Council,10 and had cognizance of all matters

1 Keg. Y. 1802, s. 10. 2 * Reg- IV . 1802, s. 12.
8 Eeg. V. 1802, s. 2. * Eeg. Y. 1802, ss. 31—3G.
6 lh g . VI. 1802, ss. 8, 0. 6 Eeg. VI. 1802, s. 19.
7 Eeg. V ll .  1802, s. 2. 8 Eeg. V II. 1802, s. 11.
» Eeg. V II. 1802, a. 27. 10 Eeg. V III. 1802, 8. 3.
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relating to Criminal Justice ancl the Police/ and the power 
of passing- final sentence in capital cases. The Governor in 
Council was empowered to pardon convicts, or commute their . - v 
punishment.2 All these Criminal Courts administered the 
Muhammadan law as modified by the Regulations.

No general system of Police was introduced in the Madras 
Presidency by the Regulations of 1802. The Police establish­
ments in the several provinces remained of much the same 
nature as under the Native Governments. In  some districts, 
the Northern Circars for instance, little more than traces of a 
regular system were discoverable, though almost everywhere 
village watchers existed, who acted under the superintendence 
of the head men of the villages.

A Regulation was passed in 1802 for the establishment of 
a more efficient system in the Zillah of Chingleput (the Com­
pany’s Jagir), one of the most ancient of the British Settle­
ments on the Coromandel coast. By this Regulation, upon 
winch was based the system in force throughout the Madras 
1 residency till altered in 1810, the Police of the Zillah of 

nngleput, then called Carangooly, was taken out of the 
hands of the Pohgars and Kavilgars, and assigned to officers

1 le East-India Company’s Government. Po- 
hce JJaroghahs were x .. e appointed to superintend and controul 
entire divisions: TMnadars ti ■ iton , .. ’ . tnaaars, under their orders, to superin-
end the stations m each division; and Watchers, who were to

execute the dnt.es of Pohce in the roads and villages of each
illusion; the Officers of Police were to be subject to the
authority ot the Judge and Magistrate of the Zillah.3 The
W atchmen were to apprehend offenders, and deliver them
to the Thanadars,4 who were also empowered to apprehend
offenders and send them to the Daroghahs :5 these latter, in

mr turn; were likewise authorised to apprehend suspected

Reg. VIix. 1802, s. 8. 2 r ,, y j ]T 1S()0
Reg. XXXV. 1802, 3. * Re„, X \ \ y  , go «

6 Reg- XXXV. 1802, s. i3  • ° ’ 1802’ 8‘

G
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persons, whom they were to convey before the Magistrate, but 
they were not to inflict any punishment.1

Such was the original constitution of the Courts of Justice 
and the Police in the Madras Presidency. I  shall now sepa­
rately enumerate the alterations that have been made in the 
various departments since the year 180-2.

(8) Alterations since 1802.

(a) Civil Judicature.

The first change worthy of notice in the department of Civil 
Judicature took place in the year 1800, when Zillah Courts 
were established in the districts to which the permanent settle­
ment had not been extended.2 The constitution of the Sadder 
Adawlut was also altered and new Judges appointed;3 and 
in the following year4 the Governor was declared no longer to 
be a Judge of the Court. The Court has been since modified, 
and made to consist, as in Bengal, of such number of Judges 
as the Governor in Council might deem requisite.5

In  1809 a Regulation" was passed for the occasional 
appointment of Assistant Judges of the Zillah Courts, and for 

, V t altering- and extending the jurisdiction of the Registers of
f those Courts, whose power of final decision was, however,

abolished.7 The decision of a Zillah Judge, confirming on 
appeal the decree of the Register, w'as final; but if reversing 
the Register’s decree, or disallowing a sum exceeding 100 
rupees, a further appeal lay to the Provincial Court.3 The 
appointment of head Native Commissioners or Sudder Ameens 
was authorised, who were to try referred causes to the amount 

j  X of 100 rupees.9 The decrees of the Zillah Judges were

1 Reg. XXXV. 1802, s. 21. 3 Reg. II . 1806.
3 Reg, IV. 1806. 4 Reg-IIL  1807•
5 Reg. II I . 1825. 6 Reg- V II. 1809.
7 Reg. VII. 1809, s. G. 8 Reg. V II. 1S09, s. 8.
9 Beg. VII. 1809, s. 9.
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declared to be final in all appeals from decisions passed by the 
Native Commissioners; but an appeal was ordered to lie to 
the Provincial Courts from the decisions of the Zillali Judges, 
in all suits tried by them in the first instance.1 <£ln this year '
the Provincial Courts were also authorised to admit summary c- 
appeals from the orders of the Zillah Courts refusing' to admit 
or investigate original suits on the ground of delay, infor­
mality, or other default ;- and they were empowered to admit 
a special appeal in all cases where a regular appeal might not 
lie to them from the decrees of the Zillah Judges,If such 
decrees appeared erroneous or unjust, or if the cause appeared 
to be of sufficient importance to merit further investigation.3 
These powers of admitting special appeals by the Provincial 
Courts were also made applicable to the Sudder Adawlut with 
respect to decrees passed by the Provincial Courts not open to '
the regular appeal.4 In the same year the Provincial Courts 
were given original jurisdiction in suits above 5000 rupees, 
which had been previously cognizable by the Zillah Courts.5 ’

In 1816 the Heads of Villages were appointed to be Moon- ' vv '
Biffs, with a power to try and finally determine suits not 
exceeding 10 rupees in value;0 and they were also authorised 
to assemble Village Panchayits for the adjudication of civil 
suits of any amount within their village jurisdictions : the 
majority to decide. On proof of partiality the Provincial 
Courts were empowered to annul the decisions of the Pan- 
elmyits, and to refer to a second PancMyit; but if so referred 
to  ̂ second I anchayit, and the second decision should agree 
with the former one, such decision was final.7 The MoOnaill's 
were also authorised, as arbitrators, to determine suits for sums 
of money or other personal property not exceeding 100 rupees 
when both the parties interested voluntarily agreed to such 
arbitration.8 In the same year District Moonsiffs were

! EeS- V jt- 1809, SB. 23, 24. 2 Beg. VII. 1S09, s. 25. ...
Beg. VII, 1809, a. 26. 4 Beg. VII. 1809, ss. 28 29
* * •  y 1- M09. » . 2, 2. « B ,g. IV. 1 8 , 0 , 2 .  J
Beg. V. 1816, ss. 2—11. s jteg, IV. 1816, s. 27.
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empowered to take cognizance of suits for land and personal 
property to the amount of 200 rupees, excepting- suits for Lak- 
hirdj land, when their jurisdiction was limited to suits where the 
annual value did not exceed 20 rupees.1 * * * f  he dem ons of the 
District Moonsiffs, in suits where the amount m dispute did not 
exceed 20 rupees, were final\ in Lakhiraj suits their decisions 
were final where the annual value of the land did not exceed -  
rupees : above those sums an appeal lay to the Zillah Courts.
In  cases of inheritance, or succession to landed _ property 
between Hindu or Muhammadan parties, the District Moon- 
tfiffs were directed to obtain an exposition of the laws from the 
law officers of the Zillah Courts.8 The District Moonsiffs were 
also empowered to assemble District Panchayits for the adju­
dication of civil suits of any amount, their decision to be 
appealable or final by similar rules to those above mentioned 
as applicable to Tillage PancMyitsd District Moonsiffs were 
also empowered, as arbitrators, to hear and determine suits 
voluntarily referred to them for real or personal property of 
the same amount as their primary jurisdiction: in such suits 
their decisions were final.5 In  this year the jurisdiction of 

* i Sudder Ameens was extended, in suits referred to them, to the 
amount of 300 rupees,6 an appeal lying- from their decisions to 
the Zillah Judge. The Sudder Adawlutwas in the same year 
empowered to call up from the Provincial .Courts, and try  in 
the first instance, suits for 45,000 rupees and upwards,' the 
then appealable amount to the Privy Council, but which has 
been since altered, as will be mentioned in Chapter I  Vr. The 
Sudder Adawlut was also authorised to admit a summary 
appeal from the Provincial Courts in all cases where such 
Courts had refused to admit or investigate suits, original or on 
appeal, on the ground of delay, informality, or other default.

1 Beg. VI. 1816, s. 11. 2 Keg. T I. 1816, s. 43.
8 lieg. VI. 1816, s. 62. * Keg. VII. 1816, ss. 2 -1 1 .
5 Beg. VI. 1816, ss. 57, 58. 6 Keg. V III. 1816, s. 7.
7 Beg. XV. 1816, s. 2.
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The Provincial Courts and the Zillah Judges were in like' 
manner, respectively; to be competent to admit summary 
appeals from the orders of the Zillah Judges or the Registers; 
and Sudder Ameens.1 The Provincial Courts were also 
debarred from admitting regular appeals from decisions passed 
by Zillah Judges, on appeals from their R egisters: it was 
provided; however; that they might admit special appeals from 
the decisions of the Zillah Judges in regular appeals from ori­
ginal judgments of Registers; Sudder Ameens, and Moonsiifs.2 
A t the same time all original suits tried by Provincial Courts 
were made appealable to the Sudder Adawlut.3

In  the year 181b the Governor-General formally relinquished 
his right of hearing appeals from the Sudder Adawlut at 
M adras; and a Regulation was framed on Beng. Reg. X V I. 
of 1197, for the conduct of appeals to England from the Sud­
der Adawlut.4 This will be again noticed in another place.

In  1820 the 53d Geo. I I I .  c. 155, was ordered to be in 
part promulgated at Madras, and translated into the country 
languages. Under this Statute the Company’s Courts were 
giien a jurisdiction in civil suits brought by Natives against 
Biitish subjects residing, trading, or holding immoveable pro­
perty m the interior. An appeal lay.in such cases either to 
the Supreme Court or to the Sudder Adawlut.5

The jurisdictions of Registers, Sudder Ameens, and District 
Moonsdfs were, m 1821, extended, respectively, to suits of the 
value of 1000, 750, and 500 rupees.®

In  1825 all decisions by District Moonsiffs, in suits for pro­
perty in land, were made open to an appeal to the Zillah 
Courts.)

In  1827 Auxiliary Zillah Courts were established, to be 
superintended by Assistant Judges, who, it may be here

1 Beg. XY. 1816, s. 5. 2 Beg. X Y . 1810, s. 3.
3 Reg. XV. 1816, a. 6. 4 Beg. V III. 1818.
5 Beg. II . 1820. 6 Beg. II . 1821, ss. 2 - 4
7 Beg. V. 1823.
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remarked, have been termed, in succeeding- enactments, Sub­
ordinate Judges, and not Assistant Judges. Sudder Ameens, 
being Natives, were also appointed in such Courts, with the 
same powers as those given to Sudder Ameens by Regulation 
V I I I .  of 1810. The Assistant Judges had original jurisdic­
tion to the amount of 5000 rupees; and they were also to try  
appeals from the decisions of the Moonsiffs. An appeal lay 
from the decisions of the Assistant Judges in suits exceeding 
1000 rupees in value, to the Zillah Courts; but above that 
amount to the Provincial Courts. An appeal was also directed 
to lie from the original decisions of the Sudder Ameens, and a 
special appeal from their decisions on appeals from Moonsiffs, 
to the Assistant Judges.1 Native Judges were appointed in 
the same year to try  suits referred to them by the Assistant 
Judges, but not to have jurisdiction over Europeans or Ame­
ricans.2 Special appeals were also made admissible in 1827 as 
follows: viz. from the decrees of Assistant or Native Judges, 
to the Provincial Courts; from decrees of the Provincial 
Courts on appeals from Assistant or Native Judges, to the 
Sudder Adawlut.3

(In  1833 the jurisdiction of Registers was extended to 3000 
rupees, of Sudder Ameens to 2500 rupees, and of District 
Moonsiffs to 1000 rupees.4 Suits for Lakhiraj land were to he 
cognizable on a reduced scale as before : viz. where the annual 

value of the land was one-tenth of those amounts.
In  1830 it was enacted that the 107th section of the 53d 

Geo. I I I .  c. 155, which gave to British subjects in the pro­
vinces a right of appeal from the Mofussil Courts to the 
Supreme Court, should cease to have effect in In d ia ; and it 
was also enacted that no person by reason of birth or descent 
should be exempted from the jurisdiction of the Company’s 
Courts,5 or be incapable of being a Principal Sudder Ameen

1 Re-. 1 . 1827, ss. 2 - 7 .  = Reg. V II. 1827.
’ Reg. XI. 1827. * Reg. III. 1833, ss. 3 - 5 .
8 Act XL 183(5.

8 6  CIVIL JUDICATURE— MADRAS.
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(as the Native Judges were then directed to be entitled), Sud- 
der Ameen, or Moonsiff.1 *

Summary appeals were declared, in 1838, to he admissible 
irom the orders of District Moonsiffs refusing- to admit or 
investigate suits cognizable by them, on the ground of delay 
infoiinulity, 01 other default, by the Zillali Judges, Assistant 
J udges of Auxiliary Courts, and Principal Sudder Ameens.3 
t ln  1843 ifc was enacted that special appeals should lie to the 

Sudder Adawlut from all decisions passed on regular appeals 
111 a11 ‘Subordinate Civil Courts, when it should appear that 
such decisions were inconsistent with law or m age, or the 
practice of such Courts, or involved doubtful questions of lav- 
usage, or practice.3 In  the same year a most important Act 
was passed, which placed the administration of justice in 
Madras on its present footing. B y this Act the .Provincial A*- ''
C ourts of Appeal were abolished, and new Zillah Courts were 
established, presided over by one Judge, to perform their fane- q w ■ 
tions, and to replace the Zillah Courts then existino-.4 The 
original jurisdiction vested in the Provincial Courts for amounts 
of ess value than 10,000 rupees, was transferred to the Sub­
ordinate Judges and the Principal Sudder Ameens :5 and such 
vourts were to have jurisdiction over Europeans and Ameri­

cans as well as Natives.3 ( The new Zillah Courts were to 
entertain appeals from the decrees of the Subordinate Judges

d  ;1^ 1 Mlp ' Ameftns> and of Sudder Ameens andD istn^lfeonsiffs:
fro ffi^decim om  of District Moonsiff, to the Subordinate 
Judges or Principal Sudder Ameens; and when these Judges 
were stationed at places remote from the station of the Zillah 
Judge, the Sudder Adawlut was empowered with the sanction 
of Government to order such appeals to be preferred to such 
Courts direct; but it was also provided that the Zillah Judges

1 Act X X IV . 1836, ss. 1—3. 2 Act X V II. 1838

* w  v r r 18i:J’ S- L 4 Acfc VG' 3843, s. 1
Act A II. 1843, s. 4, 6 Act V II. 1843, s. 5.
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might call up to their own Courts appeals received by such 
Courts.1 The Government was authorised to appoint Assistant 
Judges to the new Zillah Courts, to whom the Zillah Judges 

^   ̂ <;> might refer any appeals depending before them, excepting
appeals from the Subordinate Judges and Principal Sudder 
Ameens.2 Appeals from the new Zillah Courts lay_to the 
Sudder Adawlut.3 N<y Registers were,, assigned to the new 

Y Zdlah Courts, and consequently the Registers’ Courts nolongei
exist. Summary appeals were directed to lie to the new Zillah 
Courts from the Subordinate Judges and Principal Suddei 
Ameens,4 and from the new Zillah Courts to the Suddei 
Adawlut.5 ■ ’

In  1844 it was enacted that all suits within the competency 
of Principal Sudder Ameens and Sudder Ameens to decide, 
should be ordinarily instituted in their Courts; but that they 
might be withdrawn at the will of the Zillah Judges, who 
might try them themselves, or refer them to any other com­
petent Subordinate Court. The Zillah Judges were also 
empowered to admit summary appeals from the orders of 
Principal Sudder Ameens and Sudder Ameens rejecting 
original suits cognizable by them on the ground of any 
default.6

In  1853 Act I I I .  of 1843 was repealed, and it ivas enacted 
that special appeals should lie to the Sudder Adawlut from any 
decision passed on regular appeal in any of the lower Courts 
on the following grounds: viz. 1. A failure to decide all the 
material points in the case, or a decision contrary to l aw ; 2. 
Misconstruction of any document; 3. Ambiguity in the deci­
sion itself; and 4. Substantial error or defect in procedure or 
in the investigation of the case. No such special appeal was 
to lie on matter of fact.7

1 Act V II. 18-13, s. 8. 2 Act VIT. 1843, ss. 8. 52.
3 Act V II. 1843, s. 9. 4 Act V II. 1843, s. 8.
5 Act VII. 1843, 8. 9. « Act IX . 1844, ss. 1 , 2 . 4.
1 Act X\ 1. 1853.
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(b) Crim inal Judicature.

The first alteration in the system of criminal judicature 
established at Madras in 1802, was in the constitution of the 
Foujdary Adawlut, which was changed in accordance with the 
provisions of the Bengal Regulations with respect to the Niza- 
mut Adawlut.1 C i n the year 1811 Magistrates were given an 
extended jurisdiction, and were empowered to inflict punish- 
ment on persons convicted- by them, by imprisonment not 
exceeding one year with corporal punishment not exceeding 
thirty ratans, or by fine of 200 rupees.2 This power was not 
to be exercised by their Assistants.3̂ - 

 ̂In  1810 the offices of Zillah Magistrate and Assistant 
M agistrate were transferred from the Judge to the Collectors A, ' 
of the Zillahs and the Assistants to the Collectors ;4 and the 
Magistrates were empowered to apprehend offenders, and in 
certain cases to pass judgment, to be referred to the Foujdary 
Adawlut.5 They were also authorised to punish persons 
guilty of petty thefts, and other minor offences, by stripes not 
exceeding eighteen ratans, imprisonment not exceeding fifteen 
days, or fine not exceeding 50 rupees;6 in other cases to send 
them for trial to the Criminal Judge of the Zillah.7 I n  the 
same year the .Judges of the Zillah Courts were appointed to 
be Criminal Judges of their respective Zillahs, with power to V V *  
punish offenders, in some cases, with stripes not exceeding- 
thirty ra tan s; and, in cases of theft, in addition, with imprison­
ment not exceeding six m onths; in other cases with fine not 
exceeding’ 200 r upees; but prisoners charg'ed with more 
serious offences, were to be committed for trial to the Courts of 
Circuit.® The Criminal Judges were also invested with similar 
powers to those before exercised by the Zillah M agistrates.1® ~)

1 Eeg. IV. 1S0G, and Eeg. I I I .  1807. 2 Eeg. IV. 1811, s. 12.
3 Eeg. IV. 1811, s. 13. 'i Eeg. IX . 1810, ss. 3, 4.

Eeg. IX. 1816, s. 18. 6 Eeg. IX. 1816, ss. 32, 33 35
7 » eg ‘ I x - 1816, s. 31. 8 ] jeg. x .  1816,'ss. 2 7
° R  $■ X W16, s. 9. 10 iteg, x. 1816, s. 30. '
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The Zillah M agistrates were, in 1818, empowered to dele­
gate the whole or any part of them authority to their A s­

sistants.1 *
B y  the 53d Geo. I I I .  c. 155, s. 105, which was passed m 

1813, and which was ordered to he in part prom ulgated at 
M adras in 1820, Zillah M agistrates were given a jurisdiction 
over British subjects residing in  the interior for assaults and 
trespasses , aga in st N ativ es; their convictions, hovevei, in such 
cases were removable by Certiorari to the Supreme Court."

I n  1822 the Criminal Judges were authorised to take cog­
nizance of burglary , and if not attended with violence to 
punish the offenders w ith th irty  stripes and im prisonment 
w ith hard labour for two y e a rs ; bu t if  accompanied with vio­
lence, to commit them  to the Court of Circuit. On such com­
m itm ent the Court of Circuit was empowered to punish the 
offenders by thirty-nine stripes, and im prisonment m  banish­
ment for fourteen years, if the burg lary  were not attended with 
a ttem pt to  m urder or wounding 5 bu t otherwise, on conviction, 
the tria l was to he referred to the  Foujdary  A daw lu t.8 The 
Crim inal Judges were likewise empowered to punish for theft 
exceeding 50 rupees, and not attended with a ttem pt to m ur­
der or w ith wounding, by im prisonment w ith hard  labour for 
two years and th irty  ra tan s; bu t otherwise to refer the tria l to 
the Circuit Ju d g e .1 The Criminal Judges were also authorised 
in certain cases to try and punish offenders for u*< eiving 01 
purchasing stolen goods,3 * and convicts escaping from gao l.0

Thefts exceeding 300 rupees were, in 1825, declared not to 
he cognizable by  the Criminal Ju d g e , who_was to  commit 
..'Jnders in such cases to the Court of C ircuit.7

T he Assistant- J u d g es appointed under R egulation I .  of 
1827, were constituted Jo in t Criminal J  udges of their Zillahs ; 
and Subordinate Collectors < ^  the pftWfiTfl nf M agis-

1 Reg. IX. 1818. 9 B eg-11 • 1S2°-
3 Reg. YI. 1822, s. 2. 1 Beg. VI. 1822, 8.3.
* Reg. VI. 1822, s. 4. 6 Beg- 1822, s. 5.
7 Reg. 1. 1825,6.9.
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trates were directed to be called. Jo in t M agistrates.1 The 
Native Judges appointed under Regulation V I I .  of 1827 were 
constituted Native Criminal Judges in the same year, and were 
ordered to be guided by the same rules as Criminal Judges, and 
invested with the same powers as M agistrates, but -without juris­
diction over any Europeans or A m ericans;2 they were after­
wards, in 1836, designated Principal Sudder Ameens.3 I n  1827 
a Regulation was also passed4 for the gradual introduction of 
the trial by ju ry  into the criminal judicature, and it was de­
clared to be unnecessary for either the Judge of Circuit, or the 
Foujdary Adawlut, to require a F atw a from their law officers 
as to the guilt of the prisoner, that being established by the 
verdict of the jury,®

I n  the year 1828 the use of the ratan was abolished, and 
the cat-of-nine-tails substitu ted ; 6 and in 1830 the korahw as 
also discontinued, and a like substitution ordered.7 Females 
were exempted from punishment by flogging in 1833.8

Magistrates, Criminal, Joint Criminal, and Native Criminal 
Judges were, in 1839, respectively empowered to adjudge 
solitary imprisonment in all cases cognizable by them.9

In  the year 1833 Criminal, Jo in t Criminal, and N ative 
Criminal Judges were authorised to employ the Sudder 
Ameens m the investigation and decision of criminal cases, 
except m cases committable for trial before the Court of 
Circuit J such Judges to have power to overrule the decisions 
ot the builder Ameens, who were, moreover, not to have any 
jurisdiction over Europeans or A m ericans.10 -A

In  1837 the M agistrates were authorised to send persons,! 
not being Europeans or Americans, for trial, commitment, or! 
confinement, to the Principal Sudder Ameens.11

I Reg. IT. 1827, ss. 2—5. 3 Reg. V IIL  1827.
3 Act X X IV . 183G, s. 1. 4 Reg. X . 1827.
5 Reg. X . 1827, s. 33. 6 Reg. V III . 1828.
7 Reg. II . 1830. 8 Reg. I I . 1833.
0 Reg. X III . 1832; 8 .4 . 10 Reg. III. 1833, s. 2.
II Act XXXIV. 1837.
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The Foujdary Adawlut waa empowered in 1840 to dispense 
altogether with the Fatwa, but not with the Muhammadan law .1

In  the year 1841 it was enacted tha t state offences should 
be triable by tlm ordinary criminal tribunals, but the sentences 
and proceeding's in such cases were directed, to be reported to 
the Foujdary Adawlut, who were again to refer their sentences 
to the Government for confirmation.2

In  1843 sentences passed by Justices of the Peace in the 
Mofussil, or Magistrates, on British subjects residing in the 
provinces, for assaults and trespasses against Natives of India, 
under the 53d Geo. I I I .  c. 155, s. 105, were made appealable 
in the reg-ular course, according to the Itegulations and Acts 
of Government, in the same manner as ordinary sentences 
passed in the ordinary exercise of a M agistrate’s jurisdiction ; 
and when so appealed, they were no longer to be liable to 
revision by Certiorari.3 The judges of the new Zillali Courts 
established in the same year were empowered to exercise all 
the powers of the Judges of the Courts of Circuit,4 which were 
then abolished ; and they were directed to hold permanent ses­
sions, for the trial of all persons accused of crimes formerly 
cognizable by the Courts of Circuit.5 I t  was made competent 
to the Sessions’ Judge in criminal cases, to avail himself of 
the aid of respectable Natives, or other persons in either of the 
two following w ays: viz.— 1. B y  constituting them Assessors, 
or members of the Court, with a view to benefit by their ob­
servations, particularly in the examination of witnesses; or,
2 . B y  employing them more nearly as a ju ry , to attend during 
the trial, to suggest points of inquiry, and after consultation 
to deliver in their verdict. The decision was, however, to be 
passed according to the opinion of the Judge, whether agreeing 
with the Assessors or Ju ry , or n o t; but if in opposition to 
their opinions, it  was to be referred to the Foujdary A daw lut.0

1 Act 1 .1840. 2 Act V. 1841.
3 Act IV. 1843. 4 Act V II. 1843, s. 20.
5 Act V II. 1843, a. 27. 0 Act V II. 1843, s. 32.
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. # l t e  nlgo had  the  pow er o f overruling- crim inal sentences o f
Suckler Ameens.1 The criminal jurisdiction of the Zillah
Courts constituted by the Regulations was transferred to the 
Subordinate Criminal Courts established under Regulations
I I .  and V I I I .  of 1827.2 * I t  may be added th a t the Assistant 
Jud  g-es constituted under R eg u la tio n  I I .  of 1827 , and who 
were to take the functions of the Criminal Judges, were, and 
are now, called Subordinate Judg-es. The power of the M a­
gistrates was also extended in this year, and they were 
authorised to exercise the powers vested in Criminal Judges 
by Regulation X . of 1810  concurrently with the Subordinate 
Criminal Courts:8 an appeal however was directed to lie from 
their sentences within one month to the Sessions’ Ju d g e .4

In  the year 1854 District Moonsiffs were given a criminal 
jurisdiction in petty  offences and petty thefts.6

(c) Police Establishment.

In  1810 the first Regulation was passed for the organi­
zation of a general system of Police throughout the territories 
subject to the Government of F o rt St. George. The esta­
blishments of Daroghahs and Thanadars were abolished; and 
the duties of Police were directed to be discharged by the 
H eads ot Villages, aided by K arnam s or Village Registers, 
and Talliars and other V illage W atchers; the Tahsildars or 
Native Collectors, with the assistance of Peslikars, Gumash- 
tahs, and establishments of P eo n s ; Zam m dars; Ameens of 
Police; Kutwals and other P eons; and the M agistrates of
Zillahs and them A ssistants.0 The H eads of Villa o-es were to©
apprehend offenders, and forward them to the Police Officer 
of the d istric t/ except in trival cases of abuse and assault, 
when they had a limited power of punishment by confinement 
not exceeding- twelve hours.8 The Tahsildars were to be

1 A ct V II. 1843, s. 36. 2 Act V II. 1843, s. 1 .
3 Act V II. 1843, s. 54. * Act V II. 1843, s. 55.
5 Act X II. 1854. « Reg. X I. 1810, s. 3.
7 Reg. X I. 1816, s. 5. » Reg. X I. 1810 , s. 10.
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Heads of the Police of their districts; they were to apprehend 
persons charged with heinous offences, and after investigation, 
to forward the prisoners and a report of their proceedings to 
the Criminal Judge, 1 and in cases of trivial abuse or assault to 
inflict slight punishment, extending to a fine of one rupee or 
confinement for twenty-four hours.2 M agistrates were in cer­
tain cases to invest Zamindars with police authority,0 and to 
appoint Ameens of Police in large tow'ns, to be under their 
immediate authority or that of the Tahsildars, and to be in­
vested with the same powers, either as Heads of Villages or 
Tahsildars, as might be expedient.4 The M agistrates and 
their Assistants were charged generally with the maintenance 
of the peace in their respective Zillahs.5

In  the year 1821 Police Ameens were given a jurisdiction 
beyond the limits of the towns for which they were appointed ;G 
and the Magistrates were empowered to select subordinate 
officers to make inquiry into offences, hold inquests, and per­
form the duties before assigned to Tahsildars and other head 
officers of Police, but without any power of inflicting punish­
ment.7 The Heads of District Police were authorised to hear 
and determine cases of petty theft, and to inflict moderate 
punishment, extending to six stripes, on conviction, or to for­
ward the offenders to the M agistrate .8 The power of fining 
possessed by Tahsildars was increased to three rupees.9 The 
H eads of Villages were also empowered to punish petty thefts, 
as well as other trivial offences, bv imprisonment for twelve 
hours.10

In  1832 the powers of Heads of District Police were 
extended to imprisonment for ten days, with labour, but they 
were no longer to inflict corporal punishment,11 And in 1837

I Eeg. X I. 1816, s. 27. 2 Eeg. X I. 1810, s. 33.
3 Eeg. X I. 1816, s. 39. 4 Eeg. X I. 1816, s. 40.
5 Eeg. XI. 1816, s. 47. c Eeg. IV. 1821, s. 2 .
7 Eeg. IV . 1821, s. 3. * Eeg. IV . 1821, s. 4.
9 Eeg. IV. 1821, a. 5. 19 Eeg. IV . 1821, 8. 6.
II Eeg. X III . 1832, a. 5.



the)r were also empowered to forward to the Magistrate, for 
punishment, offenders convicted of any offence cognizable by 
them, as well as petty thefts.1

3. B ombay.

(1) R ise and P eogeess of the A dawlut System.

On the acquisition by conquest, in the year 1774, of the 
islands of Salsette and Caranja, and their dependencies of 
H o g  and Elephanta, provision was made for the government 
of the former by the appointment of a Resident, or Chief, and 
Factors, and for the latter by th a t of a single Resident, with 
instructions from the Presidency of Bombay th a t disputes 
should be decided by arbitration, until the introduction of a 
more detailed regulation.

I n  the year 1794 the Court of Directors transm itted to the 
Presidency of Bombay a copy of the Regulations proposed 
by Lord Cornwallis for the internal Government of the B en­
gal Provinces. To this communication the Government of 
Bombay replied, in the following year, tha t they were clearly 
of opinion it would contribute greatly  to the ease and happi­
ness of the Natives if Courts of A dawlut were established in 
Bombay, Salsette, and Caranja.

Previously, however, to the introduction of these Adawlut 
Courts it appeared necessary to consult the best legal opi­
nions, and also to have the sanction of the Supreme Govern­
ment in respect to the competency of that of Bombay to 
establish rules tor the administration of justice in the above- 
Pamed places, under the same independence, as to the interpo­
sition of His Majesty’s Court, as the J udicial Regulations of 
the Governor-General in Council were with regard to the eon- 
troul of the Supreme Court at Fort William.

Fhe Advocate-General of Bengal having been consulted, 
gave his opinion that there was no objection to the establish­

e d ;  X X X III . 1837, s. l.
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ment of the Courts of Justice for the islands above named, by 
the concurring* Authorities of the Supreme Government and 
that of Bombay; and accordingly, in the year 1797, the 
Governor-General in Council recommended and authorised the 
Bombay Government to constitute Courts of Civil and Cri­
minal Judicature, on principles similar to those on which the 
Courts in the Presidency of Bengal had been established.

• In  the year 1799, during the Government of M r. Duncan, 
a regular Code of Regulations was framed in compliance with 
these instructions, and in that year, and subsequently, a series 
of Courts was established on the system introduced by Lord 
Cornwallis into Bengal, as nearly as local circumstances would 
admit, with this important distinction, however, in the admi­
nistration of criminal justice, that whereas in Bengal the 
Muhammadan criminal law was alone applicable, in the Bom­
bay Presidency Hindus were tried according to their own laws, 
and Christians and Parsis had the benefit of the English laws 
in all criminal cases.1 Judges’ and M agistrates’ Courts and 
Courts of Sessions were constituted at Tannah2 and S u ra t;3 
the M agistrates were authorised to inflict imprisonment not 
exceeding fifteen days, or fine extending to 100 rupees, in 
trivial cases of abuse, assault, or affray, and to inflict th irty  
ratans, or one month’s imprisonment in cases of petty theft.4 
The Registers of the Civil and Criminal Courts were invested 
with limited judicial powers to the extent of 200 rupees, but 
their decisions were not valid unless countersigned by the 
J u d g e ; 0 and Native Commissioners were appointed for the 
trial of referred cases not exceeding 50 rupees in value, and 
to act as A rb itra to rs: an appeal lay from their decisions to 
the Ju d g e /’ Over all these Courts the Governor in Council,

1 Beg. Y. 1709, s. 36, and Beg. III . 1800, s. 3G.
2 Beg. III . 1799, and Beg. V. 1799.
3 Beg. I. 1800, and Beg. III. 1800.
4 Reg. Y. 1799, ss. 7, 8 ; Beg. III. 1800, ss. 7, 8.
1 Reg. IV. 1800, s. 0. Reg. Y II . 1802, ss, 2 . 20.
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in the separate department of Sudder Adawlut, and as Head 
of Criminal Judicature, liad a rig'ht of supervision and con- 
troul, an appellate jurisdiction/ and a power of exercising 
pardon or mitigation of punishment.1 2
_ Tlie decisions of the Register at Surat were, in 1802, made 

final in suits not exceeding- 25 rupees in value, above which 
sum an appeal lay to the Judge.3

In  1805 a Provincial Court of Appeal and Circuit was esta­
blished at Baroeh, consisting- of three Judges and a Register, 
and the Court of Session at Surat was abolished.4 Judges 
and Magistrates were also appointed for the Zillahs of Baroch 
and Ixaira in the same year.5 *

The great number of civil causes pending in the Adawluts 
at Surat and Baroch rendered it expedient, in 1807, to appoint 
an Assistant Judg-e at the former place, and to allow of refer­
ence to the Registers, both at Surat and Baroch, of suits not 
exceeding- 500 rupees in value. The Judges of the same Adaw­
luts were also authorised in 1808 to appoint Sudder Ameens, 
with a jurisdiction to try referred causes of the value of 100 
rupees.0 An Assistant Register was appointed in the same 
year at Surat, with a jurisdiction extending* to suits of the 
value of 200 rupees, as well as Inferior Ameens, to whom 
petty suits under 50 rupees were to be committed.7

The Piovincial Court at Baroch was empowered in 1808 
to hear appeals from the decisions of the Zillah Courts of Surat, 
Baroch, and Kftira, in suits of the value of 400 rupees, that 
being the appealable amount from the decisions of the Tannnh 
Adawlut to the Sudder Adawlut. Parties dissatisfied with 
the decisions of the Court of Appeal at Baroch were allowed

1 Reg. I I I . 1799, s. 19 ; Reg. I . 1800, s. 19 ; Reg. V IL  1S00, 8. 8 •
Reg. I I . 1803. s. 3.

2 Reg- V- 1799, s. 53; Reg. I I I . 1800, s. 53 ; Reg. I I I . 1802, s. 9 .
3 Reg-1- 1802, s. 0, and Reg. IX . 1802, s. 2. ■
4 Reg. I I . 1805, s. 3. 5 Reg. I I . 1805, as. 2. 5
6 Reg. II . 1808, 88. 4, 5. 7 Reg. II . 180$, s. 4,
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to appeal again to the Sudder Adawlut, in suits of not less 
than 800 rupees in value.1 I t  was also provided in the same 
year tha t appeals from the decisions of the Registers should 
lie in the first instance to the Zillah Judges, and thence to 
the Baroch Court of Appeal, in the event of the Judges’ 
decree reversing the decision of the Register to the ordinary 
appealable amount from the Zillah Courts.2 *

I n  1810 the Court of Session at Salsette was abolished, and 
the jurisdiction of the Provincial Court of Circuit and Appeal 
extended; at the same time this latter Court was remo\ ed 
from Baroch to Surat, and the office of Assistant Judge at
the latter place abolished.5 _ .

A  special Court for the trial of state offences, consisting of 
three Judges and two Muhammadan law officers, was consti­
tuted in 1812, to be under the controul of the Governor m 
Council.4 A n Assistant Register and Inferior Ameens were 
also appointed at Baroch and Kaira, and an Assistant Judge 
at the latter place, all with the same powers as those ex­
ercised by the like officers at Surat.8 Subsequently the 
powers of the Provincial Court of Appeal were more fully 
defined, and it was declared to extend in its jurisdiction over 
the Zillahs of Salsette, Surat, Baroch, and K aira .6 I n  the 
same year the powers and duties of the Sudder Adawlut, par­
ticularly as regarded its jurisdiction as a Court of Appeal 
from the decisions of the Provincial Court were fully defined.'
This, and a previous Regulation passed in this year,8 enacted 
rules for appeals from the Sudder Adawlut to England, 
which need not here he noticed. The Provincial Court was 
authorised to admit a summary appeal, whatever might he 
the amount at issue, in all cases in which the Zillah Court 
mio-ht have refused to admit, or have dismissed without

1 Reg. II. 1808, s. 6. 2 Reg. II. 1808, s. 7.
s Reg. III. 1810. 4 Reg- I- 1812.
6 Reg. V. 1812. 6 Reg. VI. 1812.
- Reg. VII. 1812. 8 Reg. IV. 1812.
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investigation, on the ground of delay, informality, or other 
default, appeals from the decisions of the Registers’ Assist­
ants, Registers or Native Commissioners.1 The Sudder 
Adawlut was also in this year empowered to receive any 
appeal, whatever might he the amount in dispute, from the 
decrees of the Provincial Court, in appealed cases, refused or 
dismissed without investigation on the like grounds, by such 
Courts.2 At the same period the rules for the Provincial 
Court of Circuit, and for the Superior Criminal Tribunal of 
the Governor in Council, were made more comprehensive and 
definite.3

In  the 3'ear 1813 the Statute 53d Geo. I I I .  c. 155, s. 105, 
made British subjects resident in the Provinces punishable for 
assaults and trespass against the Natives of India, by the 
D istrict and Zillah M agistra tes; but the convictions of such 
M agistrates were made removable to the Recorder’s Court 
by writ of Certiorari. The same S tatute, by section 107, 
rendered British subjects, residing, trading, or holding im­
movable property in the Provinces, amenable to the Com­
pany’s Civil Courts in suits brought ag’ainst them by Natives. 
A  righ t of appeal, however, to the Recorder’s Court was 
reserved to them in cases which otherwise would be appealable 
to the Sudder Adawlut.

In  1815 A ssistant Zillah and City Judges were appointed, 
and the jurisdiction of the A ssistant Registers and Native 
Commissioners somewhat extended.4

An alteration deserving- of notice took place in the year 
1818, when the powers of the Magistrates were modified and 
defined : the office of Zillah Magistrate was transferred from 
the Zillah Judge to the Collector, the Assistant Collectors to 
be Assistant Magistrates,5 and the Judges of the Zillah Courts 
were constituted Criminal Judges of their Zillahs,0 with charge

1 Reg. VI. 1812, s. 12. 2 Reg. VII. 1812, s. 10.
3 Reg- VIII. 1812, and Reg. IX. 1812. 4 Reg. V. 1815.
5 Reg. III. 1818, sa. 3, 4. 6 Reg. III. 1818, s. 42,
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of the Police at the chief stations. The Magistrates were 
to apprehend all persons charged with crimes or offences/ 
and were empowered to punish offenders convicted by them 
of petty offences of abuse, assault, or affrays, by imprison­
ment not exceeding- fifteen days, or fine not exceeding 200 
rupees, and to inflict corporal punishment not exceeding- eigh­
teen ratans, or imprisonment extending to one month, in cases 
of petty thefts.2 The Criminal Judges were to take cogni­
zance of charges brought before them by the Magistrates or 
their Police-officers, and to pass sentence of fine not exceeding 
200 rupees, and, in cases of theft, of imprisonment not exceed­
ing six months, and corporal punishment of thirty  ra ta n s ; in 
cases deserving of more severe punishment they were to 
commit the prisoners for trial to the Court of Circuit. The 
Superior tribunal had a controul over both Criminal Judges 
and the Court of Circuit,4 and the sentences of the Superior 
tribunal were to be final in all cases of fine, imprisonment, or 
corporal punishment,5 Assistants to the Criminal Judges 
were also appointed.0

A  general system of Police was established throughout the 
territories subject to the Bombay Government in the same 
year,7 by which the Police, which had theretofore been con­
fided to Foujdars and Thanadars, was transferred to the 
Heads of Villages, aided by the Village Registers and 
W atchers; Kamavisdars or native district officers, with an 
establishment of Police-officers; Zam m dars; Ameensof Police; 
K utw als and their P eo n s; M agistrates and their Assistants ; 
and Criminal Judges at the Sudder stations of the Zillali 
Courts, with their Assistants. This Police system was framed 
on the same plan as that enacted by Regulation X L  of 1810 
of the Madras code already noticed. 1

1 Eeg. III. 1818, 8. 7. 2 Reg-1IL 1818> ss- 30> 31-
3 Eeg. III. 1818, s. 47. 4 Reg. III. 1818, s. G5.
5 Eeg. III. 1818, s. 17. 0 Reg- HI. ISIS, a. 43.
7 Reg. IV. 1818.
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In  1819 H indus were granted the benefit of their own law 

in trials for state offences, the Special Court having previously 
only administered M uhammadan law .1

In  the year 1820 several important changes took place : 
the Provincial Court of Appeal was abolished/ and the Sudder 
Adawlut was transferred from Bombay to Surat, and was 
made to consist of four Judges ,3 a Register, and an Assistant 
Register, and law officers, and confirmed in all its former 
powers. I t  was directed tha t a special appeal should lie to the 
Sudder Adawlut from the decisions of the Zillah Courts, in all 
cases where such decisions were inconsistent with the laws 
or usages, or with judicial P receden t,. or where it might 
appear that there was a want of jurisdiction, or tha t there 
was a failure of justice.4 The Sudder Adawlut was also 
empowered to receive summary appeals from the Zillah 
Courts, in all cases in which the latter m ight have refused 
to admit an original suit or regular appeal, or dismissed it 
without investigation, on the ground of delay, informality, or 
other default.5 I'he office of Assistant Zillah Judg'e was also 
done away with,6 and appeals were ordered to lie to the Zillah 
Courts from all decisions of their Registers .7 The Registers 
■were empowered to try  and determine appeals from Sudder 
Ameens oi Native Commissioners, and to try  and decide any 
suits above 500 rupees and not exceeding 1000 in value, 
referred to them by the Zillah J u d g e s : an appeal lay  in such 
referred suits to the Sudder Adawlut. The Registers were also 
authorised to fry appeals, referred as above, from decisions of 
other Registers, in suits under 500 rupees.8 In  certain cases 
additional Registers were appointed to the Zillah Courts, who 
were also to be additional senior Assistants to the Criminal

1 Reg. X. 1819. 2 Reg. V. 1820, s. 2.
3 Reg. Y. 1820, a. 4. i  Reg. V. 1820, a. 29.
a Reg. V. 1820, a. 30. 6 Reg. YI. 1820, a. 2.
7 Reg. YI. 1820, s. 3. « Reg. VI. 1820, a. 6.
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Judo’es.1 I n  the same year the powers and functions of the 
Provincial Court of Circuit and the Superior tribunal were 
united in a Court to be called the Sudder Foujdary Adawlut, 
to be established at Surat, to consist of four Judges2 assisted 
by law and ministerial officers, and to be empowered to take 
cognizance of all matters relating- to Criminal Justice and the 
Police, and to call for the proceedings of the Criminal Judges 
or Zillah M agistrates.3 The Judges were to go Circuit, and 
to hold two general gaol deliveries annually, one Judge to go 
the Circuit of all the Zillahs;4 and their sentences were to be 
final, excepting in sentences of death or imprisonment for life, 
when they were to be referred to the feuddei Foujdai y 
A d aw lu t/ The Criminal Judges were authorised to pass 
sentence of imprisonment, with or without labour, for a  term 
not exceeding seven years ; but all sentences of imprisonment 
for more than two years were to be referred to the Sudder 
Foujdary Adawlut.6

(2) System oe 1827.

All the Bombay Regulations passed previously to the year 
1827, with the exception of a few relating- to customs and 
duties, were rescinded in that year, and the system of Judica­
ture was entirely re-modelled in the code by which they were 
superseded; the groundwork, however, still remained the same, 
the new code being based upon the Bengal Regulations of 
1793. The plan for the administration of justice which existed 
before 1827 had been formed under m any difficulties, arising 
from local circumstances, and was found to be both compli­
cated and insufficient: the new code, therefore, which was 
introduced by the Honourable M ountstuart Elphinstone, and 
was almost the closing act of his talented and efficient Govern-

1 Reg. VI. 1820,. 8. 8. 2 Reg. VII. 1820, ss. 2—5.
3 Reg. VII. 1820, s. 10. * Reg. VII. 1820, s. 11.
a R g. VII. 1820, s. 17. 8 Reg. VII. 1820, s. 48.
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ment> must be regarded as forming an important era in .the 
history of the Bombay Presidency.

dhe system ot 1827, which, with some few alterations, exists 
a t  the present time, was substantially as follows :—

Native Commissioners were appointed in each Zillah for 
trying and deciding civil suits, between 500 and 5000 rupees,
■where the parties were neither Europeans nor Americans.1 
Hie Zillah Judges were empowered to refer original suits to 
the Native Commissioners, according to the amount in dis­
pute.3 In  all cases an appeal lay to the Judge, whose deci­
sion was final;3 but he m ight refer the appeal to a Senior 
Assistant Judge, in which case the la tter’s decision was final 
if affirming the decision of the Court below; but if  otherwise, 
an appeal lay to the Zillah Judge .4 Zillah Courts were esta­
blished, each to be presided over by one Ju d g e .3 A n appeal 
lay from all their decisions in original suits to the Sudder 
Dewanny A daw lu t;« but if the suit in the Zillah Court were 
against a British-born subject, residing, trading, or occupying 
immovable property in the Zillah, he m ight appeal to the 
Supreme Court, instead of to the Sudder Dewanny A dawlut 
as provided by the 53rd Geo. I I I .  c. 155, s. 107.7 Special 
appeals were allowed from the decrees of the Zillah Courts to 

le Sudder Dewanny Adawlut when such decrees were con- 
rary to ^  Regulations, or inconsistent with usage, or the 

H indu or Muhammadan laws, or when they involved points 
of general interest not previously decided in the. Sudder 
Dewanny Adawlut. The Sudder D ewanny Adawlut was 
authorised to admit summary appeals from the decrees of the 

.a h  Judges, or any inferior Court, which m ight have been 
rejected by the Zillah Judge on account of having been pre­
sented after the limited period, or on any other ground .8 *

* JL 1827> 37. 43. s Reg. II. 1827, s. 37.

• r 5  4 IV- 1827’ s-72-
! y .  M27. ». 5; Reg. IT. 1S27, is. 72. 74.

E s g .  IV. 1827, 74, s B « g .  IV. 1 8 2 7 , 9 7 .

SUDDER AND MOFUSSIL COURTS— BOMBAY. 1 0 3



Assistant Zillah Judges were appointed 5 and where more than 
one, they were specified as Senior and Junior. The Senior As­
sistant judges were to try  suits, original or on appeal, referred 
to them by the Zillah Judge, not exceeding 5000 rupees in 
am ount; and the Junior Assistant Judges, suits within the 
limit of 500 rupees.1 Appeals from the decisions of Junior 
and Senior Assistant Judges lay in all cases to the Zillah 
Judge, whose decision was final, with the exception that in 
case of appeals from original decisions of Senior Assistant 
Judges, if the Zillah Judge differed in opinion, a further appeal 
within certain restrictions, lay to the Sadder Dewanny Adaw- 
lu t.2 W here the Senior Assistant Judge affirmed a decision 
in appeal from a lower Court, referred to him by the Judge, his 
decision was final; otherwise an appeal lay to the Judge, whose 
decision was final;3 the Zillah Judge was also competent to 
admit special appeals from decrees passed on appeal by Senior 
Assistant Judges .4 The Chief Civil Court of Appeal, styled 
the Sudder Dewanny Adawlut, and consisting of three or more 
Judges, a Registrar, Assistant Registrars, and law officers,5 
was to hear appeals from the Zillah C ourts; and was also com­
petent to call for all proceedings of the lower Civil Courts.0 
From the Sudder Dewanny Adawlut an appeal lay to the King- 
in Council,7 as will be hereafter noticed. I t  was also enacted that 
in any Court in which an European presided, he m ight derive 
assistance from respectable Natives, who should be employed 
as a Panchayit, or sit as assessors, or more nearly as a jury , 
the decision being, however, vested in the presiding authority .8

The system of criminal judicature introduced at Bombay in 
the year 1827 comprises the establishment for the administra­
tion of P o lice ; and the two branches are so interwoven one 
with another, that it becomes difficult to draw a line of separa-

1 Reg. II . 1827, s. 28. 2 Reg- IV . 1827, s. 72.
8 Reg. IV. 1827, a. 72. 4 Reg. IV . 1827, s. 99.
6 Reg. II . 1827, 88.1, 2 .1 1 . 13. 0 Reg. II. 1S27, s. 5.
7 Reg. IV . 1827, s. 100. 8 Reg. IV . 1827, s. 24.
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tion between them. The apprehension of offenders, and the 
punishment of trivial offences, were g’iven exclusively to the 
Magistrates and Officers of Police.1 The Zillah Judges were 
made Criminal Judges in their respective Zillahs, for the trial 
of persons committed for that purpose by the Police Magis­
trates charged with crimes or offences of a less heinous nature 
than those reserved for the Court of Circuit.2 The Assistant 
Zillah Judges were made Assistant Criminal Judges.3 The 
Criminal Judges were empowered to indict solitary imprison­
ment for six months, or to imprison with hard labour for seven 
years, and to inflict fifty stripes, or disgrace, fine, or personal 
restraint: sentences of imprisonment for more than two years 
were, however, to be referred to the Sudder Foujd'ary Adawlut.
Senior Assistant Criminal Judges were limited in their powers 
to sentencing to imprisonment with labour for two years, and 
the infliction of thirty stripes, fines, disgrace and personal 
restraint: Senior Assistants were sometimes to be vested with 
the same powers as Criminal Judges. Junior Assistant Cri­
minal Judges were only empowered to imprison, without 
labour, for two months, and to inflict fines and personal 
restraint.4 The Criminal Judges were authorised to take into 
their own hands the trial of cases referred to their Assistants, 
and to mitigate or annul, but not enhance, their sentences.
They were also empowered to employ their Assistants in the 
preparation of cases for trial by themselves.5 A Court of Cir­
cuit was established, to be held by one of the Judges of the 
Sudder Foujdary Adawlut in rotation, at the Sudder station 
of each Zillah, for the trial of heinous offences not being com- 
mitted against the S tate: this Court was to hold half-yearly 
sessions/ and was to pass final sentences, excepting those of

1 Reg. X II . 1827, s. 9. I  have ranged the Magistrates and their subor­
dinates in the Bombay Presidency under the head of Police, because in th e  
Bombay Regulations they are called Police Magistrates, which is not th e  
case in the other Presidencies; but the distinction is immaterial.

2 Reg. X III . 1827, s. 7. 3 Reg. X I I I . 1827, s. 8.
4 Reg. X III . 1827, s. 13. 3 Eog- X II I . 1827, s. 12
3 Reg. X III . 1827, s. 5.
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ley
death, transportation or perpetual imprisonment, in which 
cases, the sentences required the confirmation of the Sadder 
Foujdary Adawlut.1 A Special Court was also established for 
the trial of political offences, to consist of three Judges, to be 
selected from those of the Sudder Foujdary Adawlut and the 
Zillah Courts: their proceedings were to be forwarded to the 
Governor in Council.2 The Sudder Foujdary Adawlut, or 
Court of Supreme Criminal Jurisdiction, consisted of the 
same Judges as the Sudder Dewanny Adawlut,3 and was 
empowered to superintend the administration of Criminal 
Justice and Police, to i*evise trials,4 and to pass final sentences 
of death, transportation and perpetual imprisonment. The 
Governor in Council had a power reserved of granting par­
dons or mitigation of punishment.5 All these Criminal Courts 
were authorised to call in the assistance of Natives, as in the 
Civil C ourts;6 and the law which they administered was set 
forth in a Regulation defining crimes and offences, and specify­
ing the punishments to be inflicted for the same.7

The duties of the Police were, in the year 1827, directed to 
be conducted by the Judge and Collector of each Zillah, under 
the respective designations of Criminal Judge and Zillah 
M agistrate; the District Police-officers; and the H eads of 
Villages.8 The Heads of Villages, with their Police establish­
ments, were to be under the controul of the District Police- 
officers and Magistrates ;9 and they were empowered to appre­
hend offenders and send them to the District Police-officers,10 
to hold inquests,11 and, in cases of abuse or assault, to inflict 
imprisonment not exceeding twenty-four hours.12 The District 
Police-officers were under the immediate controul of the Zillah 
M agistrates : they were enjoined to apprehend offenders, and 
forward them to the M agistrate,13 to investigate serious offences,

I Eeg. X III. 1827, b. 21. 2 Reg. X III. 1827, s. 4.
3 Reg. X III . 1827, a. 2. * Reg. X III . 1827, s. 27.
6 Reg. X III. 1827, s. 31. fi Reg. X III. 1827, a. 38.
7 Reg. X IV . 1827. 8 Reg. X II. 1827, a. 1.
9 Reg. X II. 1827, s. 48. io Reg. X II. 1827, s. 50.
II -K«g- N R - 1«27, s. 52. 12 Reg. X II. 1827, 8. 49.
13 Reg: X II. 1827, s. 3.
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and to liold inquests ;x and they also had the power of punish­
ing- trivial cases of theft, abuse, assault, or resistance to public 
officers, by fine not exceeding- five rupees, or confinement for 
eight days.* The Magistrates and their Assistants were 
empowered to apprehend all persons charged with crimes or 
offences. I f  such persons were British subjects residing in 
the provinces, they were to be sent for trial to the Bombay 
Court of Judicature; and if offenders against the State, they 
were to be kept in custody, and the case reported to the 
Governor in Council;3 all other persons they were authorised 
to try, and to punish by fine, imprisonment without labour for 
two months, to be enforced by the Criminal Judge, or flogging 
not exceeding thirty stripes, or to forward them to the Cri­
minal Judge.4 The Police Jurisdiction of the Criminal Judge 
extended over the town in which the Adawlut was situated, 
and a certain space around; and to him was given the exclu­
sive superintendence of the Police throughout the Zillah.®

The general superintendence of the Police was vested in 
the Sudder Foujdary Adawlut.6

This plan for the administration of justice and the Police 
was the result of a revision of the former Regulations, and 
may be considered as the basis on which the present system 
has been erected. Some alterations have since taken place, 
which it will be necessary to enumerate.

(3) A lterations since 1827.

(a) Civil Judicature.

The first change of any importance in the system above 
described was the establishment in 1828 of a Court of Appeal 
for the Guzerdt Zillahs,7 subordinate to the Sudder Dewanny 
Adawlut; and the removal of the latter Court from Surat to 1

1 Reg. X II. 1827, s. 44. 2 Reg. X II. 1827, s. 41.
* Eeg- X II. 1827, s. 10. 4 Reg. X II. 1827, ss. 1 2 ,1 3 .
5 Reg. X II . 1827, s. 2. 6 Reg. X III . s. 27.
7 Reg. V II . 1828, s. 1.
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the Presidency.1 This Court of Appeal consisted of three 
Judges, and took the place of the Sudder Dewanny Adawlut 
in respect of Appeals from the Zillah Courts at Guzerat.2 A  
regular appeal lay" from its decisions to the Sudder Dewanny 
Ada\vlut; when the decisions of the Zillah Courts were altered 
or reversed; and where such decisions were confirmed; when 
the amount at issue; or damag’es claimed; exceeded 5000 
rupees.3 Special appeals were to be open from the decrees of 
the Provincial Court to the Sudder Dewanny Adawlut, under 
the rules previously in force respecting special appeals.4

This Court of Appeal was abolished in 1830; and the juris­
diction of the Native Commissioners was extended to the cog­
nizance of all original suits; aud suits referred to them by the 
Judge or Assistant Judge at a detached station, excepting 
where public officers or Europeans or Americans were parties, 
in which case they were to be tried in the first instance by the 
Judge, or referred by him to his Assistants.5 Senior Assistant 
Judges at detached stations were empowered to hear appeals 
from their decisions in suits not exceeding 5000 rupees in value; 
and the Government was authorised to grant the same powers 
to try  such appeals to the Senior Assistant at the Sudder station 
when the state of judicial business required it .0 Decisions on 
appeals from the Native Commissioners, tried before the 
Judge, or the Assistant Judge at a detached station, or before 
the Assistant Judge at a Sudder station, who might have juris­
diction granted him for trying such appeals, were to be open 
to appeal to the Sudder Dewanny Adawlut, when if the decree 
of the Native Commissioner were confirmed, the sum adjudged 
or at issue exceeded 3000 rupees j or if modified or reversed, 
the sum disallowed or at issue exceeded 1000 rupees.7 A  special 
appeal was also declared to be open to the Sudder Dewanny

1 Reg. V II. 1828, Preamble. 2 Reg. V II. 1828, s. 5.
3 Reg. V II. 1828, s. 10. * Reg. V II. 1828, s. 20.
* Reg, I. 1830, 88. 1. 5. 6 Reg. I. 1830, 8. 4.
1 Reg. II . 1830, s. 1.
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Adawlut in all cases under the rules previously in force with 
regard to special appeals.1

In  the following year some important alterations were made 
with regard to appeals. Decisions passed by Assistant Judges at 
Sudder stations upon appeals from the Native Commissioners 
were declared to be open to a further appeal to the Zillali 
Judge, if the decision of the Assistant Judge confirmed that 
ot the Native Commissioner in suits not exceeding 2000 rupees, 
and altering or reversing it in suits not exceeding 1000 rupees; 
but above those sums the appeal lay to the Sudder Dewanny 
Adawlut. The decision of an Assistant Judge a t a detached 
station, if confirming that of the Native Commissioner, was 
final in suits not exceeding 1000 rupees; but if  reversing such 
decision, it was final only to the amount of 500 rupees. A  
special appeal to the Zillali Judge was reserved in suits below 
those am ounts: suits above such Assistant Judge’s final juris­
diction, but not exceeding 5000 rupees, were re-appealable to 
the Zillali J  u d g e : if above 5000 rupees, to the- Sudder Dewanny 
Adawlut.  ̂ The Zillali Judge’s decision on cases appealed to 
hmi was final, except by means of special appeal to the Sudder 
Dewanny Adawlut,2 Suits tried in the first instance by A s­
sistant Judges, as coming within the exceptions already'm en­
tioned respecting the jurisdiction of the Native Commissioners,
"/ere »jade appealable to the Zillah Judge, whose decision was 
final it confirmatory and in suits not exceeding 5000 rupees; 
but if otherwise, an appeal lay instead to the Sudder Dewanny 
A dawlut.3 I n  the same year the office of Native Commis­
sioner was ordered to comprise three gradations, and the officers 
holding them were directed to be styled respectively Native 
Judges, Principal Native Commissioners, and Junior Native 
Commissioners.4 The Native Judges were to have cognizance, 
m addition to original suits of any amount, of appeals referred 
to them from original decisions of the two classes of Native

1 Keg. I I . 1830, s. 2. 2 Eeg. V II. 1831, s. 3.
3 EeS- V II. 1831, s. 4. * Eeg. X V IIL  1831, s. 1.
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Commissioners, in suits not exceeding-100 rupees; and the 
jurisdiction of the Principal and Junior Native Commissioners 
was limited to the cognizance by them of suits original, or 
referred to them, to the amounts respectively of 10,000 and 
0000 rupees.1 II

The right of appeal from the Mofussil Courts to the Su­
preme Court, vested in British subjects by the 53d Geo. I I I .  
c. 155, s. 107, was abolished in 1836; and it was also enacted 
that no person, by reason of birth or descent, should be exempt 
from the jurisdiction of the Company’s Courts,2 or be incapable 
of being a Principal Sudder Ameen, Sudder Ameen, or Moon- 
siff, as the Native Judg-es and Principal and Junior Native 
Commissioners were then ordered to be designated.3

All suits in regard to tenures, and the interest connected 
therewith, and all suits respecting the right to possession of 
lands, or of the W atans of hereditary district or village officers, 
were, in the year 1838, directed to be brought in the Courts 
of Adawlut, and not in the Revenue Courts; and the Sudder 
Dewamiy Adawlut was empowered to refer to the proper 
Court, proceedings which might have been taken in any Court 
not having jurisdiction.*

I t  was enacted in 1843 that special appeals should lie to 
the Sudder Dewanny Adawlut from all decisions passed on 
regular appeals by the subordinate Civil Courts, when incon­
sistent with law or usage, or the practice of such Courts, or 
involving doubtful questions of law, usage, or practice.5

In  1844 it was enacted that all suits within the competency 
of a Principal Sudder Ameen or Sudder Ameen to decide 
should ordinarily be instituted in the Courts of those officers; 
but tha t they might be withdrawn at the discretion of the 
Zillah Judges, who might try  them themselves, or refer them 
to any competent subordinate Court. The Zillah Judges 
were also authorised to admit summary appeals from the

I Reg. X V III. 1831, s. 3. 3 A ct X I. 1836, ss. 4, 5.
8 Act X X IV . 1836, ss. 2 ,3 . 4 Act X V I. 1838.
II Act 111. 1843, s. 1.
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orders of Principal Sudder Ameens and Sudder Ameens re­
jecting’ original suits cognizable by them.1

Joint Zillah Judges were appointed in  1845, to have the 
same powers and concurrent jurisdiction with the Zillah 
Judges, in cases received by them trom those Judges .3

% Jo  1853, A ct I I I .  of 1843 was repealed and it was enacted 
that special appeals should lie to the Sudder Court from any 
decision passed on regular appeal in any of the inferior Courts 
on the following grounds: viz. 1. A  failure to decide all 
the material points in the case, or a decision contrary to law ;

Misconstruction of any document j 3 . Ambig’uity in the 
decision itself j and, 4. Substantial error or defect in procedure 
or in the investigation of the case. Ao such special appeal 
was to lie on matters of fact.3

«
(b) Criminal Judicature.

In  1828 a Provincial Court ot Circuit was established for 
the Zillahs in the Province ot Guzerat, to have the same 
powers and duties as, but to be subject to, the Sudder Fouj- 
dary Adawlut,4 which was removed to the Presidency. Sen­
tences ot death, transportation or imprisonment for life, passed 
by *be Court ot Circuit, were to be referred to the Sudder 
Foujdary A dawlut.5

Ixiis Provincial Court of Circuit was abolished in 1830, 
and the powers ot Sessions Judges and Court of Circuit were 
given to the ( riminal Judges," and the A ssistant Criminal 
Judges were appointed A ssistant Sessions Judges .7 Visiting 
Commissioners ot C ircuit were a t the same time appointed, for 
holding* State trials, and trials of a peculiar and aggravated 
nature ,8 with all the powers of the Court of Circuit and of the

1 Act IX . 1844, S3. 1, 2. 4. 2 Act X X IX . 1845.
3 Act XVI. 1853. * Eeg. V III . 1828, s. 8.
5 Beg. V III. 1828, s. 15. G Eeg. III. 1S30, ss. 1, 2, 3.
7 Eeg. III. 1830, s. G. 8 Eeg. III . 1830, »a. 9, 10.
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Special Court.1 I n  the same year the Criminal Judges were 
directed to he styled Sessions Judges .2

An additional Judicial Commissioner of Circuit was ap­
pointed in 1833.3

Appeals from the Special Court for the trial of political 
offences, which formerly lay to the Governor in Council, 
were, in 1837, transferred to the Foujdary Adawlut, whose 
sentence was, however, required to be confirmed by the 
Government.4

In  1839 all sentences passed by Assistant Sessions Judges, 
whereby convicts became liable to imprisonment for more 
than two years, were directed to be confirmed by the Ses­
sions Judges, and a reference to the Sudder Foujdary Adawlut 

° , 5 rwas not to be necessary.
In  the year 1841 it was enacted that crimes against the 

State should be cognizable by the ordinary tribunals; hut 
tha t the sentences and proceedings of the Courts in such 
trials should be reported to the Sudder Foujdary Adawlut, 
who again were to refer their sentences to the Government 
for confirmation.6

In  1845 it was enacted that any person convicted of 
adultery by any of the East-India Company’s Courts in the 
Bombay Presidency should he sentenced to fine or impri­
sonment, or both, at the discretion of such C ourts: no woman 
to be prosecuted for such offence but by her husband; and 
no person to be admitted to prosecute any man but the 
husband of the woman with whom such man was alleged 
to have committed adultery.7

Jo in t Sessions Judges were appointed in 1845, to have 
the same powers and concurrent jurisdiction with the ZiUali

1 Reg. III. 1830, 3. 11. 2 Beg. IV . 1830, s. 2.
s Reg. V III. 1833. 4 Act X X X V II. 1837.
6 Act X IX . 1839. 6 Act V- 1841.
1 Act II . 1845.



m t  ■ ■ <sl
\%,̂ ----"ye/

FOLTCE ESTABLISHMENT— BOMBAY. 1 1 3

Sessions Judges, excepting that they should not receive ori­
ginal complaints, but transact such criminal business only as 
they might receive from the Sessions Judges .1

In  the year 1852 the Governor in Council was authorised 
to empower any one of the Judges of the Sudder Foujdary 
Adawlut to exercise all the powers of a Judge on Circuit, 
or of a visiting or Judicial Commissioner, and all or any of 
the powers or duties now vested in, and exercised by the 
Court of Sudder Foujdary Adawlut.*

(a) Police Establishment.

In  the year 1828 the Assistant Criminal Judges stationed 
elsewhere than at Sudder Stations were invested with Police 
powers, and the Zillah M agistrates were directed to refer 
cases to them, instead of to the Criminal Judare.3

Several important changes took place in 1830. The Cri­
minal Judges were divested of their Police- powers, which 
were transferred to the M agistrates, with an exception, how­
ever, of the Judge ot the City and Sudder station of S u ra t ;4 
the penal jurisdiction of the M agistrates and their Assistants 
was extended to fine and imprisonment with hard labour for 
one year ■ all sentences of Assistant M agistrates of imprison­
ment above three months were, however, to be confirmed by 
the M agistrate, who was also to have a power of revision of 
all then sentences. District Police-officers were empowered 
to punish petty offenders by fine not exceeding fifteen rupees, 
and confinement not exceeding tw enty days.6 Subsequently 
Sub-Collectors were given the same M agisterial powers and 
penal jurisdiction as Collectors; 7 and they were afterwards, 
in 1831, directed to be entitled in such capacity Jo in t M agis-

1 Act X X IX . 1845. 2 Act X X IX . 1852.
3 Reg. X II. 1828. 4 Reg. IV . 1830, s. 1.
5 Reg. IV . 1830, s. 3. « Reg. IV . 1830, a. 5.
7 Reg. V. 1830, a. 2.
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trates.1 In  the same year Zillah Magistrates were autho­
rised to punish by solitary imprisonment for one month y2 * * and 
the visiting- Judicial Commissioners were empowered to annul 
any sentence passed by a Zillah Magistrate.

Joint Police-officers were appointed in the year 1833 in 
certain large towns, who were invested with a similar autho­
rity and jurisdiction to that of the District Police-officers, and 
were made subordinate to the Native Collectors.

In  1835 the Governor of Bombay was authorised to 
appoint any military officer to be a M agistrate in one or 
more Zillahs, and to confer on Assistant M agistrates any
of the powers of a M agistrate.5

M ahalkans, or other officers exercising their functions, 
were, in the same year, made eligible to he invested by the 
Governor in Council with the same police powers within the 
towns and villages under their charge, as District Police-
officers.0

In  1843 sentences passed by Magistrates on British sub­
jects residing in the provinces for assaults and trespasses 
ao-ainsl Natives of India were made appealable, in the same 
manner as sentences passed by them in their ordinary juris­
diction and when so appealed, they were no longer to be 
removable by Certiorari to the Queen’s Court.7

In  the year 1840 the Police jurisdiction of the City and 
Sudder station of Surat was vested in the M agistrate of the 
Zillah, in the place of being under the controul of the Judge 
and his Assistants.8

I n  1851 the authority given to the Governor of conferring* 
the powers of M agistrates on A ssistant M agistrates was 
abolished, and he was empowered to appoint to any Zillah, 
uncovenanted Deputy M agistrates, either to exercise the

1 Beg. V III. 1S31, s. 1. 2 Keg- x i n - 1831, s. 2.
3 Beg. V III. 1831, s. 5. 4 R eg. I I I . 1833, s. 1.
5 Act X IV . 1835. 0 Act X X - 1835-
1 Act IV . 18-43. 8 Act V . 1846.



powers of a covenanted Assistant under Regulation X I I .  of 
1827, Regulation IV . of 1830, and Regulation V I I I .  of 
1831, of the Bombay Code, and A ct X X V . of 1839; or the 
full powers of a M agistrate, or as an officer of Police.1

In  the year 1852, the Governor in Council was authorised 
to empower Patels and other Heads of Villages to try  
minor offences.2

I n  the same year the Sudder Foujdary Adawlut was 
relieved from the superintendence of the Police, and it was 
vested in the Governor in Council, who might appoint such 
persons as he might think fit.3

I n  1855 the appointment of Jo in t Police-officers was no 
longer restricted to certain towns, hut they were to be 
appointed to any district the Governor in Council m ight 
think fit.4

H aving thus traced the progress of the Judicial systems at 
the three several Presidencies, from their origin to the present 
time, I  shall, in the following division of this Chapter, describe 
shortly the past and present jurisdiction of the Sudder and 
Mofussil Courts, and enumerate the various laws therein 
administered, concluding the account of these Courts bv a 
summary statement of their actual constitution.

4 . J u r i s d i c t i o n  o f  t h e  S u d d e r  a n d  M o f u s s i l  C o u r t s , 

a n d  t h e  L a w s  a d m i n i s t e r e d  t h e r e i n .

(1 ) C i v i l  J u r is d ic t io n .

The civil jurisdiction of the Courts established by the 
Honourable East-India Company originally extended over 
Natives only, British subjects never then residing in the 
provinces, except in their official capacities.

1 Act IV. 1851. 2 Act XXVII. 1S52.
3 Act X X V III. 1852. 4 Act X V . 1855.

i  2
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In  the year 1787, however, it was declared, that whenever 
British subjects and others, “ not being- amenable to the juris­
diction of the Dewanny Courts,” should institute a suit m 
such Courts against any person duly amenable to them, ey 
should enter into a bond declaring themselves to be subjec o 
their jurisdiction in respect of such suits, and binding them­
selves to abide by their award or decree. ,

By Regulations subsequently passed, it was enacted that 
the jurisdiction of the Company’s Courts should extend over 
all Natives and other persons not British subjects, ant a _s° 
over such British subjects (excepting K ing’s officers, and the 
covenanted civil servants of the Company and their military 
officers) as were suffered to reside at a distance from the 
seat of Government, on entering into a bond rendering them­
selves amenable to the Company’s Courts in civil suits insti­
tuted against them by Natives or others, not British subjects, 
in which the amount claimed did not exceed 500 rupees.3

In  the year 1813 it was enacted by A ct of Parliam ent4 that 
British subjects residing, or trading, or holding immovable 
property at a distance of more than ten miles from the 
Presidencies, should be subject to the jurisdiction of the Courts 
of the East-India Company in civil suits and matters ol 
revenue, in like manner as the Natives of India, except that, 
in cases where an appeal would lie to the Company’s Court 
exercising the highest appellate jurisdiction, such British sub­
jects were to be allowed to appeal instead to the K ing’s Courts 
at the Presidencies. The same Statute also gave a jurisdiction 
to M agistrates in cases of small debts not exceeding 50 rupees 
due from British subjects to Natives, and contracted without 1 2 3

1 Beng. Jud. Reg. V III. 1787, s. 38.
2 Beng. Reg. I I I . 1793, s. 7. Mad. Reg. II . 1802, a. 4. Bomb. Reg.

III. 1799, a. G; Bomb. Reg. I. 1800, a. 6; Bomb. Reg. II. 1827, s. 21.
3 Beng. Reg. H I. 1793, s. 9 ; Beng. Reg. X X V III. 1793, s. 2. Mad. 

Reg. 1I°1802, a. G. Bomb.Reg. III. 1799, s. 8 ; Bomb. Reg. I. 1800, s. 8.
 ̂ 53d Geo. III. c. 155, a. 107.
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the jurisdiction of the several Courts of Requests established at 
Calcutta, Madras, and Bombay respectively.1

The Native Judicial Officers at all the Presidencies, previ­
ously to the year 1830, had no jurisdiction over Europeans or 
Americans in any civil suits, such persons being amenable only 
to the Courts presided over by European Judges .2

I n  the year 1836 Principal Sudder Ameens, Sudder Ameens, 
and Moonsiffs, who might be British-born subjects or their 
descendants, were declared to be subject to the jurisdiction of 
the Company’s Courts for all acts done by them as such, and 
to be liable to the same proceeding as though they were not of 
British birth or descent.3

In  the same year, and afterwards in 1839, 1843, and 1850,
Acts were passed which caused great dissatisfaction at the 
time, but the justice and good policy of which will hardly be 
questioned by any but those actuated by interested motives.
The righ t of appeal to the Supreme Courts of Judicature, which 
had been previously reserved to British subjects under the 53d 
Geo. I I I .  c. 155, s. 107, was abolished,4 and it was enacted, 
in comprehensive terms, that thenceforth no person whatever 
should, by reason of place of birth, or by reason of descent, be, 
in any civil proceeding whatever, excepted from the jurisdic­
tion of any of the Company’s Civil Courts.5

1 53d Geo. III . c. 155, a. 106. By the 4th Geo. IV . c. 81, s. 57, and 
the 3d & 4th Vic-t. c. 37, s. 54, officers and soldiers, being British subjects,
were excepted from the operation of this rule.

3 Bong. Beg. X X III. 1814, as. 13. 68; Beng. Reg. X X IV . 1814, s. 7 ;
Beng. Beg. II. 1821, ss. 3. 5 ; Beng. Beg. V . 1831, ss. 15. IS. By Beng.
Reg. IV. 1827, s. 2, Sudder Ameens had been given a jurisdiction over 
European subjects, European foreigners, and Americans, in suits in which 
they might be parties, when such suits were referred to them by the Zillah 
or City Judges; but this section was rescinded by Reg. V . 1S31, s. 15.
Mad. Beg. V II. 1827, s. 7. Bomb. Beg. I I . 1827, ss. 37 .43  ; Bomb. B eg.
I. 1830, s. 5.

3 Act V III. 1836, s. 2 ; Act X X IV . 1836, s. 4.
4 Act X I. 1836, s. 1.
5 Act X I. 1836, s. 2 ; Act X X IV . 1S36, s. 5 ; Act I I I . 1839, ss. 1 . 3 ;
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In  the year 1850 it was enacted that no Judge, Magis­
trate, Justice of the Peace, Collector, or other person acting 
judicially, should be liable to be sued in any Civil Court for 
any act done by him in the discharge of his judicial duty • 
and that no Officer of any Court or other person bound to 
execute the warrants of any such Judges, Magistrates, Justices, 
Collectors, or others acting' as aforesaid, should be liable to be 
sued for the execution of warrants which he would be bound 
to execute, if within the jurisdiction of the person issuing the 
same.1

(2 ) C r im in a l  J u r is d ic t io n .

The criminal jurisdiction of the Company’s Courts was 
originally limited to Natives and Europeans not British sub­
jects ; and when British subjects committed, or were charged 
with committing, any acts, at a distance from the K ing’s 
Courts, which rendered them liable to prosecution in those 
Courts, the Magistrates were enjoined to apprehend them, and 
having made inquiries into the circumstances, to despatch them 
to the Presidency for trial.2

The 53d Geo. 111. c. 155, s. 105, which was passed in the 
year 1813, enacted, however, that it should be lawful for any 
Native of India resident within the British territories without

Act \ 1. 1843, s. 7 ; Act V II. 1813, s. 5 ; Act III. 1850. I t  may be here 
remarked, that, by a Construction of the Sudder Dewanny Adawlut of 
Bengal, relative to Act X I. of 1836, it was declared that the said Act did 
not take away any exemption to which any person might be entitled by 
virtue of his office, and that consequently judicial functionaries who were 
not liable to civil actions in the Courts specified in the Act on account of 
alleged injuries committed by them in their official capacities before the 
passing of the Act, were not thereby rendered liable. See Construction S.
D. A. No. 1051.

1 Act X V III. 1850.
Beng. Jud. Beg. X X II. 1787, s. 12; Beng. Jud. Iteg. X X V I. 1790, 

s. 12; Beng. Beg. IX . 1793, s. 19. Mad. Beg. VI. 1802, s. 19; Mad’
Beg. IV. lso o , ss. 2, 3. Bomb. Beg. V. 1799, s. 18; Bomb. Beg. I I I .
1800, s. 18 ; Bomb. Beg. I I I . 1818, s. 29 ; Bomb. Beg. X II. 1827, s. 10.



the towns of Calcutta, Madras, and Bombay, in case of any 
assault, forcible entry, or other injury accompanied with force, 
not being- a felony, alleged to have been done against bis person 
or property by a British subject, to complain to the M agistrate 
of the Zillah or district where the alleged offender resided, or 
the offence had been committed; and th a t the M agistrate 
should have power to take cognizance of such complaint, and 
to acquit or convict the person accused, and in case of a con­
viction, to punish the offender by fine not exceeding 500 rupees; 
but all such convictions were declared to be removable by writ 
of Certiorari into the K ing’s Courts of Oyer and Terminer, and 
Gaol delivery.

Uncovenanted Criminal Judges at Madras have no juris­
diction over Europeans or Americans, such persons beino- 
amenable only to those Courts which are presided over by 
European Judges.1

In  18:30 British-born subjects or their descendants, who 
m ight hold the appointment of Principal Sudder Ameen, Sud- 
der Ameen, or Moonsiff, were made liable for acts committed 
by them as such to the same proceedings, and amenable to the 
same tribunals, as though they were not of British birth or 
descent.2

B y a late A ct of the Government of India, the removal by 
Certiorari of the convictions of British subjects in the provinces 
by the Zillah M agistrates under the 53d Geo. I I I .  c. 155, was 
restricted to cases in which no appeal had been made against 
the sentences of the M agistrates to the Superior Courts of the 
E ast-Ind ia  Company.3

The criminal jurisdiction of the Courts of the East-India 
Company extends also over native subjects of the British

1 Mad. Reg. V III . 1827, ss. 4 , 5 ;  Mad. Reg. I II . 1833, s. 2 ;  Act
X X X IV . 1837, s. 2 ; Act V II. 1843, s. 43.

3 Act V III. 183G, a. 2 ; Act X X IV . 183G, s. 4.
3 Act IV . 1843.
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. Government in India, charged with crimes committed in places 
out of the limits of the British territories.1

\ % t X

(3) L aws administeeed in  the Subdee and M oeessil Couets.

The law administered in the Courts of the Honourable East- 
India Company may be classed under five distinct heads.

1. The Regulations enacted by the Governments at the  ̂
three Presidencies previously to the 3d and 4tli Will. IY . c.
85, and the Acts of the Governor-General in Council passed 
subsequently to that Statute.

2 . The H indu Civil Law in all suits between H indu parties 
regarding succession, inheritance, marriage, and cast, and all 
religious usag-es and institutions.2

8 . The Muhammadan Civil Law in similar suits between 
Muhammadan parties.3

4. The Laws and Customs, so far as the same can be 
ascertained, of other Natives of India not being Hindus or 
Muhammadans, in similar suits where such other Natives are 
parties.

5. In  cases for which no specific rule may exist the Judges 
are to act according to justice, equity, and good conscience.

6. The Muhammadan Criminal Law as modified by the 
Regulations. I t  must be remembered, however, tha t this law 
is confined to the Criminal Courts in the Bengal and Madras

1 Mad. Reg. X I. 1809; Mad. Reg. II. 1829; Mad. Reg. X II. 1832.
Bomb. Reg. III . 1809; Bomb. Reg. IY. 1813.

2 In  cases where the parties are Hindus the law of Contract, Family 
customs, and the customs of particular parts of the country tire, in practice, 
commonly recognised in modification of the Hindu law as reserved by the 
Regulations.

3 In practice the Muhammadan law has been applied to a variety of cases, 
which may be arranged under the following heads: viz. Inheritance, Sale, 
Pre-emption, Gift, Wills, Marriage, Dower, Divorce, Parentage, Guardians 
and Minority, Slavery, Endowments, Debts and Securities, Claims, and 
Juditiul matters.

#
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Presidencies, being superseded at Bombay by a regular code.
In Bengal, too, persons not professing’ the Muhammadan faith 
are, on claiming exemption, excepted from trial under the 
Muhammadan law for offences cognizable under the general 
Regulations.1 *

These laws will be severally treated of in a subsequent 
Chapter.

Prom the above accounts of the Courts of Judicature esta­
blished by the Honourable E ast-Ind ia  Company, it will be 
seen tha t the gradual changes which have taken place from the 
earliest period up to the present time, have tended in almost 
every instance to improve and simplify the constitution of the 
C ourts; to extend our confidence in the Natives by admitting 
them to a considerable share in the executive departm ent; and 
to reduce, so far as possible under the circumstances, the plans 
for the administration of justice adopted at the three Presiden­
cies to one uniform system.

The following summary will exhibit at one view the actual 
constitution of the several Company’s Courts in each Presi­
dency, and will at once present to the reader the slight diffe­
rences which exist between the three systems.

5 . S u m m a r y  a c c o u n t  o f  t h e  C o m p a n y ’s  C o u r t s .

(1) B engal.

(a) Civil Courts.

1. Moonsiffs are empowered to try  and determine suits 
when the amount in dispute does not exceed 300 rupees.* A  
regular appeal lies from the decisions of the Moonsiffs to the 
Zitlah and City Judges, whose decisions are final.3 A  sum­
m ary appeal lies to the Zillah and City Judges, from the 
orders of Moonsiffs rejecting suits.4

1 Beng. Keg. V I. 1832, s. 5. 2 Beng- Keg- V . 1831, s. 5.
3 Beng. Keg. V. 1831, s. 28. i  Act X X II. 1838, s. 1.

SUMMARY OF T H E  COMPANY’S COURTS— BENGAL. 121
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2. Sadder Arneens are authorised to try  and determine 
suits which do not exceed in value 1000 rupees.1 An appeal 
lies from decisions in these Courts to the Zillah and City 
Judges, whose decisions are final.2 A  summary appeal from 
their orders rejecting suits also lies to the Zillah and City 
Courts.3 A  further or special appeal from their decisions in 
reg'ular appeals lies to the SuddeV Dewanny Adawlut.4

3. Principal Sudder Arneens are empowered to try  and 
determine all suits, whether originally instituted in their 
Courts, or suits, original and on appeal from the lower Courts, 
referred to them by the Zillah or City Judges, whatever may 
be the amount in dispute.5 * A n appeal lies from their decisions 
to the Zillah and City Ju d g es ; but where the suit involves a 
sum exceeding 5000 rupees the appeal lies direct to the Sudder 
Dewanny Adawlut.® A  summary appeal from their orders 
rejecting suits lies to the Zillah and City Courts; 7 a second or 
special appeal also lies to the Sudder Dewanny Adawlut from 
their decisions on regular appeals.8

1 Beng. Beg. V. 1831, s. 15 ; Act IX. 1S44, s. 1. The primary juris­
diction of the Sudder Ameen is stated in the Appendix B, No. 3, to the 
first report of the Indian Law Commissioners appointed in 1853, to com­
mence in suits above 300 rupees in value. In practice this is no doubt the 
case ; but in fa c t  the original jurisdiction of Sudder Arneens established 
by Beg. V. of 1831, s. 15, in suits referred to them by the Zillah and City 
Judges remains intact. 2 Beng. Beg. V. 1831, s. 28.

3 Beng. Beg. X X Y I. IS 14, s. 3 ; Act IX . 1844, s. 4.
* Act X V I. 1853, s. 4.
5 A ct XXY. 1837, ss. 1. 3 ;  Act IX , 1844, s. 1. In  the Appendix B,

No. 3, to the first Beport of the Indian Law Commissioners, appointed in 
1853, the primary jurisdiction of Principal Sudder Arneens is stated to 
commence in all cases above 1000 rupees. In practice this is doubtless cor­
rect ; but Act IX . of 1844, which enacts that all suits within the compe­
tency of Sudder Arneens to decide shall be ordinarily instituted in their 
Courts, does not do away with the primary jurisdiction ofPrincipal Sudder 
Arneens, established by Act X X V . of 1837 in all suits, whatever may be 
the amount in dispute, referred to them by the Zillah and City Judges.

8 Beng. Beg. V. 1831, s. 28 ; Act X X V . 1837, s. 4.
7 Beng. Beg. V. 1831, s. 10; Act IX . 1841, s. 4. 8 Act X V I. 1853, s. 4.

' e° ^ X
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Moonsiffs, Sudder Ameens, and Principal Sudder Ameens, 
are uncovenanted Judges.

4. Tlie Z ill all and City Courts have an original jurisdiction 
to an unlimited amount, commencing’ a t 5000 rupees.1 The 
Zillah and City Judges, when appeals from Moonsiffs and 
Sudder Ameens are so numerous as to encumber their files, 
can refer a specified number of cases by permission from the 
Sudder Dewanny Adawlut to the Principal Sudder Ameens.2 
The}’ are also empowered to withdraw any cases from the 
files of the Sudder Ameens and Principal Sudder Ameens, for 
sufficient reason, and to try  them themselves, or refer them 
to a subordinate Court.3 4 A n appeal lies from their original 
decisions to the Sudder Dewanny A dawlut.1 A  summary 
appeal from their orders rejecting suits lies to the Sudder 
Dewanny Adawlut ;5 and a second or special appeal also lies to 
the same Court from their decisions on regular appeals.6

5. The Sudder Dewanny Adawlut, 7 or highest Civil Court 
of Appeal, may call up from the Zillah or City Courts, and try  
in the first instance, suits exceeding 10,000 rupees in value.8

1 Beng. Beg. Y. 1831, s. 27. 2 Beng. lteg . Y . 1831, s. 1G.
3 Act IX . 1814, s. 22. In the Appendix B, No. 3, to the first Report of 

the Indian Law Commissioners appointed in 1853, it  is said that, with the 
exception of these withdrawn cases, the jurisdiction of the Zillah and City 
Courts is wholly appella te . In  practice this is quite true, because suits of 
unlimited amount are by Act IX . of 1844 directed ordinarily to he insti­
tuted in the Courts of the Principal Sudder Ameens. But the original 
jurisdiction of the Zillah and City Courts in all suits above the value of 
5000 rupees, established by Reg. 1 .  of 1831, s. 27, remains unaltered.

1 Beng. Reg. Y. 1831, s. 28; Beng. Reg. II. 1S33, s. 5.
5 Beng. Reg. X X Y I. 1814, s. 3; Beng. Reg. II . 1S33, s. 5.
6 Act X V I. 1853, s. 4.
7 There is also a Court of Sudder Dewanny Adawlut for the North- 

W estern Provinces, established at Agra, which has the same powers in 
those Provinces as are vested in the Sudder Dewanny Adawlut at Cal­
cutta. Beng. Reg. Y I. 1831.

h Beng. Reg. X X V . 1814, s. 5, reserves the original jurisdiction of the 
Sudder Dewanny Adawlut in suits instituted in the Provincial Courts 
amounting to 50,000 rupees, the then appealable amount to the King, in

4
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The judgments of this Court are final, excepting- where the 
amount in dispute exceeds 10,000 rupees, in which case an 
appeal lies to H er Majesty in Council.1

(1) Criminal Courts.

1. The Law officers of the Zillah and City Courts, Sudder 
Ameens, and Principal Sudder Ameens, have a limited crimi­
nal jurisdiction in cases of petty theft and trivial offences 
referred to them for trial by the Magistrates : their powers of 
punishment extend to fines of 50 rupees, and imprisonment 
with or without labour for one month.2 A n appeal lies from 
their sentences within one month to the M agistrate or Joint 
Magistrate, in cases within the limitation prescribed by sec­
tions 8 and 9 of Regulation IX . of 1793.3

2. Deputy M agistrates have a limited criminal jurisdiction 
extending to imprisonment for one month, with an additional 
period of one month’s imprisonment in lieu of corporal pun­
ishm ent:4 in offences requiring more severe punishment, 
the case is to be forwarded to the M agistrate or Joint 
M agistrate.5 W hen specially empowered, Deputy Magistrates 
have a power of imprisonment not exceeding one year.0 
Deputy M agistrates may also be invested with full ma­
gisterial powers by the local Government, and they may 
then punish to the same extent as M agistrates: viz., two 
years’ imprisonment with hard labour, and an additional 
term of imprisonment for one year in lieu of corporal pun­
ishm ent.7 A n appeal lies from the sentences of Deputy

Council, and has not been repealed. This amount having been since altered, 
and the Provincial Courts superseded by the Zillah and City Courts, the 
original jurisdiction of the Sudder Dewanny Adawlut is as stated in the text.

1 .See infra , Chapter 1Y. on Appeals to England.
2 Beng. 'Reg. III. 1821, ss. 3, 4 ; Beng. Reg. V. 1831, s. 18 ; Beng.

R eg .II. 1832, s. 3. 8 Act X X X I. 1811, s. 2.
- Beng. Beg. X III . 1797; Beng. Eeg. IX . 1807; Beng. Eeg. III.1821, s. 2 ;

Beng. Eeg. II . 183-1, s. 2 ; Act X Y . 1813 ; Act X. 1854, s. 1.
5 Beng. Eeg. III . 1821, s. 2.
« Beng, Reg. III. 1821, s. 2 ; Act X . 1851, s. 2 ; Act X V . 1813.
 ̂Act XV. 1813, s. 3.
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Magistrates within one month to the M agistrate or Joint M a- 
g-istrate, in eases within the limitations prescribed by sections 
8 and 9 of Regulation IX . of 1793.1

The Law officers of the Zillah and City Courts, the Sudder 
Ameens, the Principal Sudder Ameens, and the Deputy M a­
gistrates are uneovenanted Judges.

3 . Assistant M agistrates have exactly the same jurisdiction 
and powers as Deputy M agistrates, the latter being vested 
with all the powers of the Assistants by A ct X Y . of 1843. 
Assistants however cannot be invested by the Government 
with full magisterial powers.

4 . The Zillah, City, and Jo in t M agistrates have a limited 
criminal jurisdiction, and are empowered to sentence offenders 
convicted by them to imprisonment with hard labour for a 
term not exceeding two y e a rs : in cases requiring heavier 
punishment, they are to forward the prisoner to the Sessions 
Judge .2 A n appeal lies from their sentences within one month, 
in all cases beyond the limitation prescribed by sections 8 and 
9 of Regulation IX . of 1793, to the Sessions Jud g e .5

5 . The Sessions Judges are empowered to hold monthly 
gaol deliveries, and to try  and sentence prisoners committed 
and forwarded to them by the M agistrates and Jo in t M agis­
trates.* All sentences of perpetual imprisonment and death, 
and in trials for offences against the State, are, however, to 
be confirmed by the N izam ut A daw lut.5 They also try  appeals 
from all convictions and original sentences of the M agistrates 
and their subordinates.8 A n appeal lies within three months 
from the sentences or orders of the Sessions Judges to the 
Nizam ut Adawlut-'

1 Act X X X I. 1841, s. 2 ; Act X . 1854, s. 1.
2 Beng. Keg. X II . ISIS, s. 2 ; Act II . 1834, s. 2.
3 Act X X X I. 1841, s. 2.
* Beng. Beg. Y II . 1831, s. 4 ; Act V II. 1835.
G Beng. Keg. IX . 1793, s. 58; Beng. Keg. IT . 1797, s. 13 ; Beng.

Keg. I . 1829 ; Beng. Keg. V II. 1831, s. 6 ;  Act V II. 1835 ; A ct V . 1841.
6 Act X X X I. 1841, s. 2 ; Act X . 1854, s. 1. 7 Act X X X I. 1841, a. 2.

SUMMARY OF T H E  COMPANY’S COURTS— BENGAL. 1 2 o
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6. The Nizamut Adawlut1 * is the Chief Criminal Court,, and 
takes cognizance of all matters relating- to criminal justice and 
the Police ) it has alone the power of passing- final sentences of 
death or perpetual imprisonment, and in other referrible cases.-2 
I ts  sentences in crimes ag-ainst the State are, however, to he 
reported to the Government, whose orders are to he awaited 
for three months before such sentences are carried into execu­
tion.3 I t  is also empowered to annul or mitig-ate sentences of 
the lower Courts, and to call for the whole record of any 
criminal trial in any subordinate Court.4

(c) Police Establishment.

1. The Superintendents of Police have the same powers of 
punishment as those vested in the Zillah and City Magis­
trates.5

2 . The Police Daroghahs and the inferior Police-officers 
have no power g-iven to them of adjudging- imprisonment or 
inflicting- punishment of any kind : their duties merely extend 
to the apprehending- of persons charged with crimes and 
offences, and forwarding them to the Magistrates.

(2) Madeas.

(a) Civil Courts.

1. Village Moonsiffs are authorised to try  and finally 
determine suits for personal property preferred to them, 
where the amount in dispute does not exceed ten rupees.6 
They may also refer suits for personal property of any amount

1 There is also a Court of Nizamut Adawlut for the North-Western
Provinces, which has the same powers in those Provinces as the Nizamut 
Adawlut at Calcutta. Beng. Reg. V I. 1831.

3 Beng. Reg. IX . 1793, ss. 72. 77. 3 Act V. 1811, s. 5.
* Act X X X I. 1811, ss. 3, 4 ;  Act X IX . 1848, ss. 2 - 4 .
5 Beng- Reg. X. 1808; Beng. Reg. X V II. 1810 ; Beng. Reg. X X . 1817 ;

Bl!Dg- h-eg. X il .  1818, s. 0 ; Act XXIV. 1837, s. 1—4.
6 Mad. Reg. IV . 1810, s. 5.
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to a Tillage Panchayit, both parties agreeing to such 
reference, the majority of the Panchayit to decide, and the 
decision to be final.1 They are further empowered to try  
and determine, as arbitrators, suits for personal property not 
exceeding 100 rupees, when voluntarily referred to them by 
the parties. In  all these cases their decisions are final.2

2. District Moonsiffs are authorised to try  and determine 
suits for Lakhiraj property of an annual value not exceeding 
100 rupees, and for other land and personal property where the 
amount in dispute does not exceed 1000 rupees. Them deci­
sions in all suits for land and for other property of a value 
over twenty rupees, are appealable to the Zillah Court,3 but 
for personal property under th a t amount they are final.4 
They may refer suits for real and personal property of any 
amount to a District Panchayit, both parties agreeing to such 
reference, for final decision.5 They are also authorised to 
hear and determine suits as arbitrators, when voluntarily 
referred to them by both parties, for Lakhiraj lands, not 
exceeding* in annual value 100 rupees, and other suits not 
exceeding 1000 rupees in value. Their decisions in such 
cases are final.6 A  summary appeal from their orders reject­
ing- suits lies to the Zillah Judges, the subordinate Zillah 
Judges or Principal Sudder Ameens.7

0 . Sudder Ameens have jurisdiction in suits for Lakhiraj 
lands not exceeding in annual value 250 rupees, and in all 
other suits where the amount in dispute does not exceed 
2->00 rupees.* A n appeal lies from their decisions to the 
Zillah Courts.0 A  summary appeal from their orders reject­
ing suits also lies to same Courts.10

4. Principal Sudder Ameens are empowered to try  and

1 Mad. Reg. V. 1816, ss. 2—11. 2 Mad. Reg. 1Y. 1816, s. 27.
3 Mad. Reg. V. 1825, s. 2; Act V II. 1813, s. 8. * Mad. Reg. Y I. 1816, s. 43.
5 Mad. R eg. V II. 1S16, sa. 2 - 1 1 .  c Mad. Reg. Y I. 1816, s. 57.
7 Act X V II. 1838. 8 Mad. Reg. I I I . 1833, s 4,
0 A ct V II. 1843, 8. 8. 10 Act IX,. 1844, 8. 4.
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determine suits where the amount in dispute does not exceed 
10 000 rupees;1, and also any appeals from District Moon- 
siffs referred to them by the Zillah Judges .2 3 An appeal lies 
from their decisions to the Zillah Courts. A summaiy 
appeal from their orders rejecting suits also lies to the Zillah 
Ju d g es ; 4 * and a second or special appeal lies to the Sudder 
Adawlut from their decisions in regular appeals.0

Village Moonsiffs, District Moonsiffs, Sudder Ameens and 
Principal Sudder Ameens, are uncovenanted Judges.

5. Subordinate Judges have primary jurisdiction to the 
extent of 10,000 rupees.6 * They may also try  and determine 
appeals from decisions of District Moonsiffs referred to them 
by the Zillah Judges.’ An appeal lies from their decisions to 
the Zillah Courts.8 A  summary appeal also lies to the Zillah 
Courts from their orders rejecting su its ;0 and a further or 
special appeal lies to the Sudder Adawlut from their decisions 
in reg’ular appeals.10

6 . Assistant Judges are empowered to try , under the same 
rules as the Zillah Judges, any appeals referred to them by 
such Judges, excepting appeals from the Subordinate Judges 
and Principal Sudder Ameens.11

7. The Zillah Courts have an unlimited original jurisdic­
tion commencing at 10,000 rupees, to the exclusion of all 
other Courts.12 Zillah Judges may, when they see sufficient 
reason, withdraw any suits from the files of Sudder Ameens 
and Principal Sudder Ameens, and try  them themselves or 
refer them to any Subordinate Courts.13 They may also refer 
appeals from District Moonsiffs to Sudder Ameens and to 
the Subordinate Judges and Principal Sudder Ameens,14 and

I Act V II. J843, s. 4. 2 Act 1813, s> 8;
3 Act V II. 1843, s. 8. 4 Act Y IL  1843’ s- *•
3 Act X V I. 1853, s. 4. 6 Act V tL  1843> s‘ 4 "
7 Act V II. 1843, s. 8. 8 Act YIL 1843>s' 8-
9 Act V II. 1843, a. 8. 10 Act X V L 1S53> s> 4 ‘

II Act V II. 1843, s. 52. 12 Act V II. 1843, 8. 3.
13 Act IX . 1844, s. 2. 14 Act VII. 1843, s. 8.
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appeals from tlie two latter to the Assistant Judges. Appeals, 
regular and summary, lie from the decisions and orders of 
the Zillah Courts to the Sudder Ada w hit;1 and a second 
or special appeal lies to the same Court from their decisions 
in regular appeals.2

8. The Sudder Adawlut, which is the Chief Civil Court of 
Appeal, has a power of calling up from the Zillah Courts, 
and trying in the first instance, suits in which the disputed 
amount exceeds 10,000 rupees.3 The decisions of the Sudder 
Adawlut are final, except in suits where the disputed amount 
exceeds 10,000 rupees, when an appeal lies to Her Majesty 
in Council.4

(b ) C rim ina l Courts.

1. District Moonsiffs have a limited criminal jurisdiction 
in petty offences and petty thefts, and may fine offenders 200 
rupees, corporally punish them not exceeding 90 lashes of the 
cat-of-nine-tails, or imprison them, not exceeding one month.
The Sessions Judges may overrule all their decisions.5 6

Moonsiffs are uncovenanted servants.
2. Magistrates, and Joint and Assistant Magistrates, are 

directed to apprehend persons charged with crimes or mis­
demeanours and send them for trial to the subordinate 
Courts, they- have a limited criminal jurisdiction, and are

1 Act YIT. 1843, s. 9. 2 Act X V I. 1853, s. 4.
3 Mad. Reg. X V . 1810, s. J, reserves the original jurisdiction of the

Sudder Adawlut in suits exceeding 45,000 rupees, the amount appealable 
at that time to the Governor-General in Council, instituted in the Provin­
cial Courts, and has never been repealed. But as the new Zillah Courts 
have been substituted for the Provincial Courts, and the appeal and the 
appealable amount have been altered, the original jurisdiction of the Sudder 
Adawlut is as above stated.

4 See infra  Chapter IV . on Appeals to England.
Act X II. 1854, ss. 1. (5.

6 Mad. Keg. IX , 1810, ss. 9. 24.

K
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empowered to inflict, corporal punishment not exceeding’ 90 
lashes of the eat-of-nine-tails \ flues not exceeding- 200 rupees, 
and to imprison for a term not exceeding- one month.1 
Magistrates are also authorised to send offenders for trial, 
commitment, or confinement, to the Principal Sudder 
Ameens.2 M agistrates may exercise the powers vested in 
Criminal Judges by Regulation X . of 1810, concurrently 
with the Subordinate Criminal C ourts: i. e., to imprison for 
one year and to inflict corporal punishment not exceeding’ 
150 lashes with the cat-of-nine-tails; but from all their sen­
tences, when exercising such additional powers, there is an 
appeal to the Sessions Judge within one month.3 

Magistrates are covenanted servants.
3. Sudder Ameens have a limited criminal jurisdiction 

when granted to them by the Subordinate Judges and P rin ­
cipal Sudder Ameens, and they are to exercise the powers 
of those officers, but they are not empowered to take cogni­
zance of cases commitable for trial by the Sessions Judo-e. 
who is authorised to overrule all sentences passed by Sudder 
Ameens.4

Sudder Ameens are uncovenanted Judges.
4. I lie Subordinate Judges, M agistrates exercising their 

powers, and Principal Sudder Ameens, are empowered to try  
cases which are not of so heinous a nature as to require to be 
sent to the Sessions Judge, and are authorised to inflict cor­
poral punishment not exceeding’ 150 lashes with the cat-of- 
nine-tails, and to imprison with hard labour for a term not 
exceeding two years.5 I n  other and more serious cases they 
are enjoined to commit the prisoner for trial by the Sessions

--------------------------------------------*■— -— —' --------------- —x -------------------------- - — .  . — —   ■ - ■ ■

1 Mad. Reg. IX. 181G, ss. 32, S3. 35; Mad. Reg. X III . 1832, s S.
2 Act XXXIV. 1837, s. 1,
3 A ct V II. 1843, s b .  54, 55.
4 Mad. Reg. III . 1833, s. 2 ; Act V II. 1S43, s. 3G.
5 Mud. Reg. VI, 1822, s. 2.
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Judge .1 Their sentences are liable to revision by the Sessions 
Judge and the Foujdary Adawlut.2

Subordinate Judges are covenanted, the Principal Sudder 
Ameens uncovenanted Judges.

Sessions ^Tucl^cb are empowered to hold permanent 
sessions for the trial of persons committed for trial by the Sub­
ordinate Judges or Principal Sudder Ameens.3 Cases in 
which, the Sessions Judges differ from the Fatw a of the law 
officers are to be referred to the Sudder Foujdary Adawlut • * as 
are also all sentences in capital cases/ and in trials for offences 
against the State .0

0 . The Sudder Foujdary Adawlut is the Chief Criminal Court, 
and has cognizance of all matters relating to criminal justice 
and the P o lic e /  it has alone the power of passing final sen­
tences in capital and other referable c a se s / but its sentences 
for offences against the State are to be reported to the Govern­
ment, whose orders are to be awaited for three months before 
snch sentences are carried into execution.0 I t  has also the 
l>ov er of revising, annulling, or m itigating the sentence of the 
°wer Courts, and of calling for the whole record of any cri­

minal trial in any subordinate Court.10

(c) Police Establishment.

1. The H eads of Villages are enjoined to apprehend and 
forward to the D .str.ct Police-officers persons charged with 
wanes and offences; 11 they also have a  limited criminal ju ris­
diction, and are authorised to punish offenders by confinement

1 Act V II. 1843, s. 29. 0 Mad. Reg. V I. 1822, s. 6.
Act V II. 1843, ss. 27. 37. 4 Mad. Reg. V II . 1802, s. 22

5 Mad. Reg. V II. 1802, s. 27. c Act V. 1841.
7 Mad. Reg. V III. 1802, s. 8.
I Mad- V II. 1802, s. 15; Mad. Reg. V III . 102, s. 11.

Act V. 1841, s. 5.

n  ^  ? / g - L 1825> 8- 6 i Act V II. 1813, s. 33; Act X IX . 1848, ss. 2- 4
1 Mad. Reg. XI. 18|6, s. 5.
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not exceeding’ twelve hours in trivial cases of abuse and 
assault, and petty theft.1

2 . The Heads of District .Police and Tahsildars, besides 
being’ directed to apprehend and forward to the Subordinate 
Judg’es persons charged with crimes or offences,2 are autho­
rised to try  and determine trivial cases of abuse and assault, 
and petty theft, and to punish the offenders by a fine not 
exceeding’ three rupees, or imprisonment without labour for 
three days.3

3 . Ameens of Police may be appointed, with the same 
powers as Tahsildars or heads of Tillages.4

(3) B ombat.
/A'

(a) C ivil Courts.

1. Moonsiffs take cognizance of all suits, original or referred 
to them by the Zillah Judges, or Assistant Judges at detached 
stations, where the disputed amount does not exceed 5000 
rupees.5 * A n appeal lies from their decisions, if in the prin­
cipal divisions of the Zillahs, to the Zillah Judges ; or, if in 
the other divisions, to the Senior Assistant Judo-e at the 
detached station.0 A  summary appeal lies to the Zillah 
Courts from their orders dismissing suits.7

2 . Sudder Ameens are empowered to try  and determine 
original suits, where the amount in dispute does not exceed 
10,000 rupees.8 A n appeal lies from their decisions, if in the

1 Mad. Beg. X I. 1816, a. 10 ; Mad. Beg. IV. 1821, a. 6.
2 Mad. Beg. X I. 1816, a. 27 ; Act V II. 1843, a. 1.
3 Mild. Beg. X I. 1816, a. 33 ; Mad. Beg. IV. 1821, as. 4, 5 ; Mad. Beg. 

X III. 1832, a. 5.
4 Mad. Beg. X I. 1816, a. 40 ; Mad. Beg IV . 1821, a. 2.
5 Bomb. Beg. X V III, 1831, a. 3 ; Act X X IV . 1836, a. 2.
0 Bomb. Beg. I. 1830, a. 4 ; Bomb. Beg. V II. 1831, sa. 2, 3 ; Act XXJV-

1836, a. 2. 7 Bomb. Beg. IV . 1827, a. 21.
8 Bomb. Beg. X V III. 1831, a. 3 ; Act X X IV . 1836, a. 2; Act IX . 

1844, a. 1.
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principal divisions of the Zillahs, to the Zillah Judges ; or if 
in other divisions, and not exceeding- 5000 rupees in amount, 
to the Senior Assistant .Judge at the detached station.1 A  
summary appeal lies to the Zillah Courts from their orders 
dismissing- original suits.2

3. Principal Sudder Aineens are empowered to try  and 
determine original suits, whatever may be the amount in dis­
pute ; and also appealed suits referred to them by the Zillah 
Judges from the decisions of Sudder Aineens and Moonsiffs, 
where the disputed amount does not exceed 100 rupees.3 A n 
appeal lies from all their decisions to the Zillah Judges .4 A  
summary appeal also lies to the Zillah Courts from their orders 
dismissing original suits 55 and a second or special appeal lies 
to the Sudder Dewanny Adawlut from their decisions in 
regular appeals.6

Moonsiffs, Sudder Ameens, and Principal Sudder Aineens, 
are uncovenanted Judo-es.

4. Assistant Judges at Sudder stations try  such original 
suits as are excluded from the jurisdiction of the lower 
Courts, when referred to them by the Zillah Judges .7 Such 
original suits are appealable to the Zillah Judge, whose deci­
sion is final if confirmatory of the original decision, and the 
amount in dispute do not exceed 5000 rupees; but otherwise 
they are appealable to the Sudder Dewanny A daw lut.8 They 
also, w hen specially empowered by the Government, and the 
state of judicial business requires it, hear appeals from the 
decisions of the Principal Sudder Ameens, Sudder Ameens, 
and Moonsiffs, when the amount in dispute does not exceed 
5000 rupees.9 A n appeal lies from their decisions on such

1 Bomb. Reg. 1 .1830, s. 4; Bomb. Reg. Y U . 1831, ss. 2, 3 ; Act X X IV .
s. 2. ' 2 Act IX . 1844, s. 4.

3 B°>nb. Reg. 1 .1830, s. 5 ; Bomb. Reg. X V III. 1831, s. 3; Act X X IV .
1830, s. 2.

* Bomb- f ie g .1 . 1830, s. 4 ; Bomb. Reg. V II. 1831, s. 2 ; A ct X X IV .
18;jG> ■■ 2 - 6 Act IX . 1844, s. 4.

s -Jct X V L  1853, s. 4. 7 Bomb. Reg. I .  1830, s. 5.
’ Bomb. Reg. V II. 1831, a. 4. 9 Bomb. Reg. I. 1830, s. 4.
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appeals, to the Zillah Judges, if confirming the judgment of 
the lower Court, and the amount in dispute should not exceed 
2000 rupees ; or if reversing or altering it, and it should not 
exceed 1000 rupeess ; above which sums respectively the 
appeal lies to the Sudder Dewanny Adawlut.1 Senior Assist­
ant Judges at detached stations try  such original suits, retei- 
red to them by the Judges, as are excepted from the jurisdic­
tion of the lower Courts. Such original suits are appealable 
in the same manner as suits of a like description referred to the 
Senior Assistants at Sudder stations. They are also authorised 
to hear such appeals from the decisions of the lower Courts as 
do not exceed G000 rupees in value.2 I f  their decision on such 
appeals confirm the decree of the lower Court, and the amount 
in dispute should not exceed 1000 rupees, or if it alter or ie- 
verse it, and it should not exceed GOO rupees, it is final 5 above 
which respective sums the suit may he re-appealed to the 
Zillah Judges, if the disputed amount do not exceed GOOO 
rupees ; but if above that sum, the appeal lies to the Sudder 
Dewanny Adawlut.3 Summary appeals, from their orders 
rejecting suits, lie to the Sudder Dewanny A daw lut;4 * and 
second or special appeals lie to the same Court.®

G. The Courts of the Zillah Judges have jurisdiction in 
original suits of unlimited amount. Appeals lie from their 
original decisions and decisions on appeal, to the Sudder 
Dewanny Adawlut.6 Summary appeals from their orders reject­
ing suits, and second or special appeals, also lie to the Sud­
der Dewanny Adawlut:7 Joint Judges, where appointed, have 
similar powers, and are subject to the same rules as the Zil­
lah Judges in all cases received by them from the latter.8

6. The Sudder Dewanny Adawlut, or Chief Court of 
Appeal in civil suits, has no original jurisdiction. The deci-

1 Bomb. Reg. V II. 1831, s. 3. 2 Bomb. Reg. I . 1830, 3. 4.
s Bomb. Reg. V II. 183 L, s. 3. 4 Bomb. Reg. IV . 1827, s. 97.
6 Act XVl. 1853, 6. 4.
6 Bomb. Reg. II . 1827, s. 5 ; Bomb. Reg. IV . 1827, s. 72.
7 Bomb. Reg. IV. 1827, s. 97 ; Act X V l, 1853, s. 4.
8 Act X X IX . 1815, B. 1.
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sions of this Court are final, except in suits where the amount 
in dispute exceeds 10/300 rupees, when an appeal lies to H er 
Majesty in Council.1

, (b) Criminal Courts.

1. Assistant Sessions Judges at the Sudder stations of the 
Zillahs, are empowered to try offenders committed for trial by 
the Magistrates or their Assistants when the cases are refer­
red to them by the Sessions Judges,2 to inflict fines, disgrace, 
and personal restraint, corporal punishment not exceeding- 
thirty stripes (for theft only), and ordinary imprisonment with 
hard labour for a period not exceeding two years.3 * Their 
powers, however, may be enlarged by Government to the 
extent of adjudging imprisonment for seven years with hard 
labour, solitary imprisonment for six months, or flogging with

stripes /  but when a sentence is passed extending the 
ordinary limit, the confirmation of the Sessions Judge is 
necessary before execution.5 Senior Assistant Judges at 
detached stations have like powers with Assistants at the Sud­
der stations,6 which may be similarly extended by Govern­
ment, in which cases their sentences also require the confirma­
tion of the Sessions Judges; but they proceed at once to the 
trial of all cases occurring- within their local jurisdiction that 
are committed to the sessions by the Magistrates or their 
Assistants,7 without needing that they be referred specially 
by the Sessions Judges, reserving only such for trial at the 
half-yearly sessions held by the Sessions Judges at the 
detached stations as require a graver punishment than they 
themselves are authorised to adjudge.

2. The Sessions Judges are empowered to try all persons

1 See infra  Chapter IV . on Appeals to England.
2 Bomb. Keg. X III . 1827, ss. 7. 1 2 ,1 8 ; Bomb. Keg. I I I . 1830, s. 6 .
3 73omb- Keg. X III. 1827, s. 13. * Bomb. Reg. X III . 1827, s. 1 3 .

Act XLX. 1839. 6 Bomb. Keg. III. 1830 s 0
7 Bomb. Keg, X II. 1828.
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committed for trial by the Magistrates or their Assistants for 
any offence, and to pass sentence for the same j but sentences 
of death, transportation, ordinary imprisonment exceeding 
seven years, or solitary imprisonment exceeding' six months, 
or sentences in cases of perjury committed before themselves,

* and in trials for offences against the State, are to be referred 
for confirmation to the Sudder Foujdary Adawlut before 
execution.1 The Sessions Judges have authority to take into 
their own hands the trial of cases which may have been dele­
gated to their Assistants, and to mitigate or annul, but not 
enhance, their sentences. They are also empowered to employ 
their Assistants in the preparation of cases for trial by them­
selves.2 The Sessions Judges are to hold half-yearly Sessions 
a t the detached stations where tlieir Assistants may be fixed.3 
They are also empowered, when the Judicial Commissioner is 
not on circuit within their Zillahs, to call for and amend the 
records of any case or proceeding of the M agistrates or their 
Assistants, when special reason may appear for so doing.4 In  
Zillahs where Jo in t Judges have been appointed, the Sessions 
Judges refer cases to them for trial, as they do also suitable 
cases to their Assistants.5 *

3 . The Judicial Commissioners of Circuit are empowered to 
hold trials of a peculiar or aggravated nature, which from any 
circumstance, Government may wish to be reserved for tha t 
purpose ' and they are vested with powers of controul, inquiry, 
and g’eneral supervision, over the judicial administration of the 
Zillahs comprised in their tours.0 They are also authorised to 
annul any sentence passed by M agistrates or their A ssistants.7

1 Bomb. Beg. X III . 1827, ss. 12 , 13. 2 1 ; Bomb. Beg. III . 1830, a. 3 ;
Bomb. Keg. IV . 1830 ; Bomb. Beg. V III. 1831, s. 4.

3 Bomb. Reg. X III . 1827, s. 12. 3 Bomb. Beg. I II . 1830, s. 5.
* Bomb. Beg. V III. 1831, s. 3. 5 Act X X IX . 1815.
B Bomb. Beg. I I I . 1830, ss. 10 ,1 1 .
7 Bomb. Reg. V III. 1831, s. 5. The duties of Judicial Commissioners

of Circuit appear to be in practice confined to the controul and supervision 
of the judicial administration and the revision of sentences.

' Col ^ \
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Their sentences of death, transportation, or perpetual imprison­
ment, and in trials for offences against the State, are to he 
referred to the Sudder Foujdary Adawlut.1

4. The Sudder Foujdary Adawlut is the Chief Criminal 
Court, and is vested with the chief superintendence of criminal 
justice and Police, and with power to revise all trials in the 
lower Courts. I t  has alone the power of passing final sen­
tences of death, transportation, or perpetual imprisonment, and 
in other refernble cases.2 I ts  sentences, however, in trials for 
offences against the State, are to be reported to the Govern­
ment, whose orders are to be awaited for three months before 
such sentences are carried into execution.3 I t  is also empowered 
to call for and inspect the records of the lower Courts, and to 
mitigate or annul the sentences of such Courts, when brought 
before it in the course of any official proceeding.4 * The 
Governor in Council is authorised to empower any one of the 
Judges of the Sudder Foujdary Adawlut to exercise all the 
powers of a Judge on Circuit, or of a visiting or Judicial 
Commissioner, and all or any of the powers or duties now 
vested m and exercised by the Court of Sudder Fouidary 
A dawlut.5 J J

(c) Police Establishment.

1. The H eads of Tillages, besides being authorised to 
apprehend offenders and forward them to the D istrict Police- 
o icers, lave a limited power of adjudging imprisonment not 
exceeding twenty-four hours, in trivial cases of abuse or 
assault.

2 . The District Police-officers, M ahalkaris, and Jo in t 
Police-officers are enjoined to apprehend persons charged 
v ith crimes and offences, and forward them to the M agis-

1 Bomb. Reg. X III . 1827, s. 21 ; Bomb. Reg. I I I . 1830, s. 1 1  ; A ct V
1841. } *

2 Bom1x E cS- X III . 1827, s. 27. 3 Act Y. 1841 s 5

, XIIL 1827> 29, 30 ; Bomb. Reg. VIII. i 83 M . 7.
C X IX ’ 18o2‘ 6 Reg. X II . 1827, Ss. 49 ,50 .

I
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trates.1 The}' are also empowered to punish petty offenders 
by fine not exceeding-15 rupees, or confinement not exceeding-

twenty days.2 ,
The Heads of Yillag-es, District Police-officers, Mahalkar is,

and Joint Police-officers are uncovenanted servants.
3 . Assistant Magistrates are empowered to try  and sentence 

offenders to imprisonment for one year with hard labour, or 
solitary imprisonment for one m onth; but sentences for 
more than three months, or of solitary imprisonment, are to be 
confirmed by the Magistrate, who has, moreover, the power of 
revising all their sentences.3 They have also the pouer of 
committing cases for trial before the Sessions Ju d g es ; and the 
Government can confer on them, by special authority, any of 
the powers of a M agistrate,4 5 6 but their sentences are stiff subject
to the revision of the M agistrates.

4 . The Zillah M agistrates, M agistrates, and Joint Magis­
trates are empowered to apprehend persons charged with 
crimes and offences, and to punish them on conviction by 
fine, imprisonment, and stripes, the power of imprisonment to 
extend to one year with hard labour, or solitary imprisonment 
for one m onth) In  cases worthy of heavier punishment, the 
offender is to be committed for trial to the Sessions Judge.(>

i Bomb. Keg. X II. 1827, s. 43 ; Bomb. Keg. III. 1833, s. 1 ; Act X X .

1835*
3 Bomb. Keg. IX. 1830, s. 5 ; Bomb. Keg. III. 1833, s. 1.
3 Bomb. Reg. IV . 1830, s. 3; Bomb. Keg. V III . 1831, s. 2.
* Act IV . 1851, s. 4.
5 Bomb. Reg. X II. 1827, s. 9 ; Bomb. Reg. IV . 1830, s. 3 ; Bomb.

Beg. V III. 1831, s. 2.
6 By the printed interpretation, dated 31st May 1830, on Bomb. Reg. I I I .

1830, s. 3 .;  Bomb. Keg. IV. 1830, s. 4 ; and Bomb. Keg- X II. 1827, s. 13, 
the Magistrates generally, possess authority to commit to the Sessions Courts 
as part of their ordinary duties.
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C H A P T E R  IV .

APPEALS TO H ER M AJESTY IN  COUNCIL.

T he  first rig-lit of appeal to the Sovereign in Council from 
the judgments of the Courts in India was granted by the 
Charter of Geo. I .  in the year 1726, establishing the M ayors’ 
Courts, from the decisions of which Courts, as we have seen, 
an appeal lay, first to the Governors in Council at the respec­
tive Presidencies, and thence to England, where the amount 
in dispute exceeded the sum of 1000 pagodas.

The right of appeal from the decisions of the Supreme 
Courts was first granted in the year 1773, by the 13th Geo.
I I I .  c. 03, the 18th section of which Statute enacted, th a t 
any person thinking- himself aggrieved by any judgm ent or 
determination of the Supreme Court of Judicature a t Bengal, 
should and mig-ht appeal from such judgm ent or determination 
to his M ajesty in Council.

I n  the following- year the Charter of Justice establishing- 
the Supreme Court a t B engal was issued, and by its 30th 
section a righ t of appeal was reserved to suitors in civil 
causes, on their petition to the said Court.

No appeal was allowed under the Charter in suits where 
the value of the m atter in dispute was under the sum of 
1000 pagodas. This amount has since been altered, as will 
presently be noticed.

The 37th Geo. I I I .  c. 142, empowering the King- to esta­
blish the Recorders’ Courts at M adras and Bombay, and beino- 
generally for the better administration of Justice at Calcutta 
M adras, and Bombay, by section 16 provided tha t an appeal 
should lie to the K ing in Council from such Recorders’ Courts

By the Charter of the Supreme Court at Madras, a right 
of appeal was reserved from its decisions to dissatisfied

\
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litigants; and the provisions regulating such appeal were 
similar to those contained in the Charter of the Supreme 
Court at Bengal. The value of the matter in dispute was 
required to be in excess of 1000 pagodas, for an appeal to he 
allowable.

The Charter of the Supreme Court at Bombay also reserved 
a right of appeal to the Sovereign in Council: with the differ­
ence, however, that the value of the disputed matter was to 
exceed 3000 Bombay rupees.

In  all cases, by the provisions of each Charter of Justice 
of the Supreme Courts, a reservation is made of the power of 
the Sovereign in Council, upon the Petition of any person 
aggrieved by any decision of the Supreme Courts, to refuse 
or admit the appeal, and to reform, correct, or v a ry 1 such 
decision, according to the royal pleasure.

An appeal from the decisions of the Courts of the East- 
India Company to the Sovereign in Council was first allowed 

A ' to suitors in such Courts in the year 1781, by the 21st Geo.
I I I .  c. 70, s. 21, under the provisions of which A ct the Go­
vernor-General and Council, or some Committee thereof, or 
appointed thereby, were authorised to determine on appeals 
and references from the Country or Provincial Courts in civil 
causes. This Statute enacted, that the said Court m ight hold 
all such pleas and appeals, in the manner, and with such 
powers, as it theretofore had held the same, and should be 
deemed in law a Court of R ecord; and th a t the judgments 
therein given should be final and conclusive, except upon 
appeal to H is Majesty, in civil suits only, the value of which 
should be of £5000 and upwards.

The limitation as to amount being the only restriction 
imposed by the 21st Geo. I I I .  c. 70, and no rules having 
been made by H is M ajesty in Council for the conduct of the

1 See Smoult’s Collection of Ordei’3 of the Supreme Court at Fort 
IV illiam In Bengal, p. 68. 12mo. Calc. 1884.
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Indian Courts in  dealing with the applications of appellants, 
it became necessary to declare by Regulation the time within 
which the petition of appeal was to be presented, to require 
security for costs, and to make divers other rules, by which 

' suitors were to be bound. Regulation X V I. of 1791 of the 
Bengal code was accordingly passed, enacting- th a t the pre­
vious Regulation,1 * which declared tha t the decrees of the 
Sudder Dewanny Adawlut were final, had no reference to 
the appeal to H is Majesty in Council allowed by the 21st 
section of the Statute 21st Geo. I I I .  c. 70 : the same R egu­
lation enacted certain rules for the conduct of appeals. The 
amount of the judgm ent appealed against was to exceed 
£5000 sterling, exclusive of costs, ten current rupees to be 
considered equivalent to £ l  sterling. This amount has since 
been altered, as will be seen in the sequel.

I n  1801* the constitution of the Sudder Dewanny Adawlut 
at Bengal was entirely changed, and the Governor-General 
was declared no longer to be a Judg-e of the Court, as has 
already been mentioned. A lthough, however, the Governor- 
General had thus divested himself of the power of administer­
ing justice in Bengal, he for some time exercised an appellate 
jurisdiction in cases decided by the Sudder Adawlut a t M adras, 
such appeal having been expressly reserved by the R egu­
lations of 1802.3

In  the year 1818 the Governor-General relinquished the 
authority, theretofore exercised by him, of receiving appeals 
from the decisions of the Sudder A dawlut at M ad ras; and all 
the rules relating to such appeals to the Supreme Government 
were rescinded. A t the same time a provision was made 
th a t an appeal should he from such decisions to the K ing in 
Council, and rules were framed for the conduct of the appeals, 
similar to those contained in Regulation X Y I. of 1797 of the

1 Beng. B eg. V I. 1793, s. 29. 2 Ben8- E cS- n - 18°1-
3 Mad. Beg. V . 1802, ss. 31—30.
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Bengal code.1 No restriction, however, as to the appealable 
amount was fixed j and accordingly, in many instances, the 
appeals from Madras were for sums below £5000.

A t Bombay, by the Regulations passed previously to the 
year 1812 for the establishment of the general Courts of Ju s­
tice at Salsette, Surat, Barocli, and Kaira, for the trial of 
civil suits, an appeal from the decisions of either of those 
Courts, and from that of the Provincial Court of Appeal, was 
allowed to the Sudder Adawlut at Bombay, but to no other 
ultimate tribunal.2 No reservation had been in any instance 
made of an appeal to the Governor-General and Council, or 
to the K ing in Council under the provisions of the Statute 
21st Geo. I I I .  c. 70, s. 21 . B y  a Regulation passed in the 
above year, however, rules were enacted for regulating appeals 
from the Court of Sudder Adawlut to H is Majesty in Council, 
in suits of the value of £5000, exclusive of costs.3

In  the same year a Regulation was also passed for defining 
the powers and duties of the Sudder Adawlut, and the rules 
contained in the previous Regulations were re-enacted ;4 in the 
vear following, however, all these rules were rescinded, doubts 
having arisen as to the legal competency of the Government

i Mad. Reg. V III. 1818. This Regulation, declaratory that appeals should 
in future be transmitted from the Madras Sudder Adawlut to the King in
Council, arose from the recognition that the Governor-General had no 
power to decide appeals in the last resort. An appeal from the decision of 
the Sudder Adawlut seemed of right to lie to the King in Council. A  
question on this subject was referred to the Advocates-General of the three 
Presidencies, who were of opinion that the appeal would lie of right to the 
King in Council, from Madras and Bombay, from any final decision, for 
any amount. The reference, it appears, arose on a case of some magnitude, 
which had been appealed to the Governor-General in Council; and the 
result was, that his Lordship in Council declared that the appeal was no 
longer to be made to him, and directed the Madras Government to publish 
the above Regulation.—See Mr. R. Clarke’s Evidence before the House of 
Lords in 1830, No. 1543, p. 180, 4to. Edit.

3 Bomb. Reg. IV . 1812, Preamble. 3 Bomb. Reg. IV. 1812, ss. 2 - 7 .
* Bomb. Reg. V II. 1812, ss. 31—30.
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of Bombay to admit of appeals from the Sudder Adawlut to 
the Kino- in Council under the Statutes of the realm .1

V i

Regulation Y. of 1818 of the Bombay code was passed to 
remedy the defect in the legislature caused by the improvident 
rescission of the rules above mentioned. This Regulation pro- -z 
vided for the reception and transmission of appeals from the 
Court of Sudder Adawlut to H is Majesty in Council, and 
certain rules, similar to those already noticed, were enacted, 
regulating the sam e: the restrictive clause as to the appealable 
amount was, however, omitted.

The Governor of Bombay relinquished the judicial authority 
in 1820,2 and the Sudder Adawlut. was reconstituted as in the 
other Presidencies: the right of appeal to the Sovereign in 
Council, established by Regulation Y. of 1818, however, 
remained untouched.

In  the year 18'27_, when the new code of Bombay R egula­
tions was promulgated, fresh provisions were made for appeals 
from the judgm ents of the Sudder Dewanny A daw lu t; the 
provisions, however, were, in fact, the same as those already 
in force, and the restriction as to the value of the m atter in dis­
pute was again most unaccountably omitted.3 Thus, from the 
year 1818, there was no restriction in this particular, and the 
consequence was, tha t a large number of appeals were for­
warded to this country from Bombay, involving- such trivial 
amounts as to become a source of great grievance to the 
respondents.

I n  all the Presidencies reservation was made by the re­
spective Regulations, ot the Sovereign’s right to reject or 
receive all appeals, notwithstanding any provisions in the said 
Regulations.

H aving thus far considered historically the several pro­
visions of the Statutes, Charters, and Regulations, it becomes 
requisite to inquire into their efficiency when brought into

1 Bomb. Reg. II. 1813. 3 Bomb. Reg. Y . 1820..
3 Bomb. Reg. IV . 1S27, s. 100.



operation. A t the very outset we find that these enactments, 
especially as applied to the appeals from the Adawlut Courts, 
were almost totally u s e le s sn o t that they ay ei e unskilfully 
framed, or that they were inapplicable to the furtherance of 
justice; but the ignorance of the natives of the steps necessary 
to be taken to bring' an appeal before the Privy C ouncil, and 
the very slight intercourse. Avith Europeans enjoyed by many 
of the appellants, prevented the enactments relating to appeals 
from being either profitably or extensively applied.

The appellants from the decisions of the Supreme Courts, 
never laboured under the disadvantages which pressed upon 
the suitor considering himself aggrieved by the decree of a 
Court of Sudder Dewanny Adawlut. Rules for appeals were 
laid down in the Charters of Justice, and in the Rules and 
Orders of the Courts themseEes, AY'hicli had received the sanc­
tion of his Majesty in Council. The native suitors were, 
almost m eArerycase, m the habit of close mtei couise AAitli 
Europeans ; the proceedings of the Supreme Courts resembled 
those in E n g lan d ; and the suits were carried on in those 
Courts by English Counsel and Attornies, the latter of Avhom, 
in a case of appeal, appointed a Solicitor in this country, under 
Avhose management the appeal was conducted. On the other 
hand, the appellants from the Sudder Dewanny Adawluts, Avho 
Avere generally natives of rank and Avealth, living in the Mo- 
fussil, and who, having but little intercourse Avith Europeans,
Avere conversant more or less only with their OAvn respective 
laAvs and the Reg-ulations enacted by the Company’s Govern­
ment, entertained but vague notions of the laws and constitu­
tion of this country • and, until lately, then* legal advisers, and 
the practitioners in the Courts, were natives equally ignorant 
Avith themselves* The papers in an appeal from the Supreme 
Courts were obtained by the A ttorney av1io conducted the case 
in India, and forwarded by him to an agent in E n g lan d : the 
Supreme Court A ttorney was thus a link of connexion between 
the appellant and the P rivy  Council. No such connecting* 
link existed in the case of the appellants from the Sudder
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Dewanny Adawluts: the transcript records were prepared by 
the Government, and transmitted to England ; and when once 
placed in the hands of Government, the Vakeels of the appel­
lants were of no further use; and they themselves being igno­
rant that agents were requisite in England, or that any other 
steps were necessary to be taken, the appeals in consequence 
stood still. The parties in India having conformed, to the 
utmost of their ability, to the Regulations of the Government, 
concluded, that when the documents under the seal of the 
Court were transmitted through the Indian Government to 
this country, the Court of the Sovereign in Council would take 
the case into consideration, and return a decision thereon. Such 
expectation was clearly in conformity with the practice that 
obtained, as regarded Madras, up to the year 1818, before which 
time, as we have seen, an appeal was admitted from the Madras 
Sudder Adawlut to the Governor-General in Council at Cal­
cutta. When the documents, properly attested, &c., were sent 
to Calcutta, a decree was in due time returned, confirming or 
reversing that of the Sudder Adawlut at Madras, without any 
thing being required to be done by the parties. Thus, when 
appeal cases were transmitted to England, the parties patiently 
waited for a decision, but in vain ; and in many instances the 
property in dispute became eaten up by public and private 
debts, and the litigants were either ruined or greatly im­
poverished.1 * 3

W hilst things remained in this state, the right of appeal was 
in fact productive of harm instead of benefit, inasmuch as the 
parties made deposits, which were not released, even in cases 
where the suits had been compromised. Mr. R. Clarke, in his 
Evidence before the House of Lords in 1880,2 mentions four 
cases in which the parties had compromised their suits in

1 See Mr. It. Clarke’s Evidence before the House of Lords in 1830, No.
1524, p. 178, 4to. Edit.

3 Sec Mr. It. Clarke’s Evidence before the House of Lords in 1830, N o.
1522, p. 177, 4to. Edit.
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In d ia : they sent notice of their compromise to England, 
through the same channel by .which they had forwarded their 
appeals. In  one case the total amount litigated was held in 
deposit, and in the others the sum deposited for fees, which 
amounted to about £1000, was in the same predicament. The 
restoration of the deposits was refused to the parties in India, 
because the Courts there had no knowledge of what had been 
done by the Court appealed to in England with regard to the 
suits.

From the year 177-3, when, as we have seen, the power of 
appeal from the Supreme Courts in India was originally allowed, 
until the year 1833, when the Statute 3d and4th 'W ill. IV . c.
41, was passed, about fifty appeals were instituted, the first 
being in 1799.

I t  was about the year 1826 tha t the late Sir Alexander 
V Johnston, while engaged in some antiquarian researches,1 dis­

covered that there were a large number of eases involving 
questions of native law of great importance, which had been 
in appeal from the Courts in India  before the Privy Council 
for a gveat many years, and that they had not been heard in 
consequence of the ignorance of the parties as to the proceed­
ings necessary to be taken in this country. Subsequently to 
this an application was made by the Court of Directors to the 
P rivy  Council for permission to bring forward appeals on 
behalf of suitors) and the transcripts of the proceedings in 
India , accumulated in the P rivy  Council Office, were sent to 
the E ast-Ind ia  House, for the purpose of being examined, and 
a report drawn up. The E ast-Ind ia  Company’s Solicitor 
accordingly sent in a report to the Honourable Court, stating 
the cause of action, the names of the parties, the amount sued 
for, and all other requisite particulars respecting each appeal, 
of which the records had been received at the office of the 
Privy Council : the report was forwarded to the Board of 1

1 Transactions of tbe Royal Asiatic Society, Vol. III . Appendix 2, p. x. 
note.
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Controul for the purpose of being- laid before the Privy 
Council.

I t  appeared, on examination of this report, tha t the earliest 
appeal from Bengal was from a decision tha t Avas pronounced 
in the year 1779. Twenty-one appeals in all were pending 
from Beng-al, ten from Madras, and seventeen from Bombay.
N one of those from  M ad ras  and  B om bay  Avere o f earlier date 
than th e  y ea r 1818, according- to  the provisions of the  
R e g u la t io n s no appeals having- been in stitu ted  from  B om bay  
whilst the R egu la tions o f 1812, alloAving- th e  rig-lit, Avere in  
force.

The Honourable Court of Directors, having- thus taken the 
first step in the right direction toAvards remedying the failure 
of justice, several learned persons Avere consulted as to the 
best means of forwarding the appeals. Accordingly, in the 
year 1332, Sir Jam es Mackintosh, Sir EdAvard H yde East, 
and Sir Alexander Johnston, Avere requested by the Board of 
Controi\l to report on the best course to be adopted in order to 
cause all the old appeals to be put in train  for decision, and 
Mr. Richard Clarke, formerly of the M adras Civil Service,
Avas engaged to arrange all the papers connected with the 
different appeals; and a report Avas drawn up and submitted 
to the Court ot Directors, of all the appeals which Avere then 
lying in the P rivy  Council Office, and in Avhich no proceedings 
w ere being taken by the parties.

The attention ot the legislature had hoav been called to the 
subject, and the 3rd and 4th W ill. IV . c. 41, Avas passed on 
the 14th August, 1833. This important Ac-t provided tha t 
the President for the time of H is M ajesty’s Privy Council, 
the Lord H igh  Chancellor of Great B ritain  for the time being, 
and such of the members of H is M ajesty’s P rivy  Council as 
should from time to time hold any of the Offices folloAving, 
th a t is to say, the Office of Lord Keeper or F irst Lord Com­
missioner of the G reat Seal of G reat B ritain, Lord Chief 1

1 Mad. Reg. T i l l ,  181S ; Bomb. Reg. Y. ISIS.

L 2
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Justice or Judge of the Court of K ing’s Benclg M aster of 
the Bolls, Vice-Chancellor of England, Lord Chief Justice 
or Judge of the Court of Common Pleas, Lord Chief Baron 
or Baron of the Court of Exchequer, Judge of the Preroga­
tive Court of the Lord Archbishop of Canterbury, Judge of 
the H igh Court of Admiralty, and Chief Judge of the Court 
in Bankruptcy, and also' all persons members of H is Majesty’s 
Privy Council, who should have been President thereof, or 
held the Office of Lord Chancellor of Great Britain, or should 
have held any of the other Offices above mentioned, should 
form a Committee of H is Majesty’s said Privy Council, and 

V should be styled, “ The Judicial Committee of the Privy Coun­
cil provided, nevertheless, tha t it should be lawful for H is 
Majesty, from time to time, as and when he should think fit, 
by his Sign Manual to appoint any two other persons, being- 
Privy Councillors, to be members of the said Committee. I t  
was also enacted by the 3rd section of the same Act, that all 
appeals, or complaints in the nature of appeals, which by 
virtue of any law, statute, or custom, might be brought before 
H is Majesty in Council, from or in respect of the determina­
tion, sentence, rule, or order, of an}- Court, Judge, or Judicial 
Officer, and that all such appeals then pending or unheard, 
should be referred by H is Majesty to the said Judicial Com­
mittee, and a report or recommendation thereon should be 
made' to H is Majesty in Council for his decision thereon, as 
theretofore had been the custom in references of a like nature.
B y  the 22nd Section of the same Act, it was provided, that 
as various appeals had been admitted by the Courts of Sudder 
Dewanny Adawlut a t the three Presidencies, and the tran ­
scripts of the proceeding’s had been from time to time trans­
mitted to the Privy Council Office, but the suitors had not 
taken the necessary measures to bring on the same to a hear­
ing, H is M ajesty in Council m ight direct the E ast-Ind ia  
< Company to bring appeals from the Sudder Dewanny Adaw- 
luts of the three Presidencies to a hearing, and to appoint 
Agents and Counsel for the different parties in such appeals,
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and make such orders for the security and payment of costs 
as His Majesty in Council should think f i t ; and that such 
appeals should be heard and reported to I iis  Majesty in Coun­
cil, and determined in the same manner, and the decrees of 
H is Majesty in Council were to have the same force and effect, 
as thong'll the same had been brought to a hearing- by the 
direction of the parties appealing in the usual course of pro­
ceeding. I t  was, however, provided, tha t such last-mentioned 
powers should not extend to any appeals from the said Courts 
of' Sudder Dewanny Adawlut, other than appeals in which 
no proceedings had been or should thereafter be taken in E n g ­
land, on either side, for a period of two years subsequent to 
the admission of the appeal by such Court of Sudder Dewanny 
Adawlut. This 22nd section was repealed by the 8tli and 9th 
Viet. c. 30, as will be presently seen. The 24th section 
empowered H is Majesty in Council to make rules and orders 
for regulating the mode, form, and time of appeal to be made 
from the decisions of the Sudder Dewanny Adawluts, and any 
other Courts of Judicature in India, and for the prevention of 
delays in making or hearing such appeals, and as to the 
expenses and the amount of the property in respect of which 
the appeal might be made. B y  the 30th section it was 
enacted that two members of the P rivy  Council, who should 
have held the office of Judge in the E ast Indies or any of 
H is Majesty’s dominions beyond the seas, m ight attend the 
sittings of the Judicial Committee of the P rivy  Council as 
Assessors, but without votes, a t a salary of £400  a year.
These appointments are at present vacant.

By this Statute parties in appeals from India were insured 
a certain and speedy hearing ; and efficiency was given to the 
pre-existing Laws and Regulations, which had, by long expe­
rience, been found wholly ineffective, and indeed, as we have 
seen, productive of something more than a mere failure of 
justice. The appointment of retired Indian Judges under this 
Act as Assessors of the Court, brought an amount of know­
ledge and experience to bear upon most of the questions
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arising in Indian appeals, which could not by any other means 
have been rendered so readily available.1

Three Orders in Council were made in the year 1833, under 
^  the 24th section of the preceding Act. B y the first, dated the 

4th  September, it was ordered tha t the East-India Company 
should bring’ to a hearing’ before the Judicial Committee ot 
the Privy Council all the cases of appeal mentioned in a list 
appended to the said order, the same being appeals from Courts 
of Sudder Dewanny Adawlut in the E ast Indies, in which no 
proceedings had been taken in England, on either side, for a 
period of two years subsequent to the admission of the said 
appeals respectively. The list referred to contained eighteen 
cases from Bengal, ten from Madras, and fifteen from Bom­
bay. The second Order, dated the 18tli November, gave 
further directions in pursuance of the said Act, and ordered

1 It is surprising that the Government of this country should never have 
thought it necessary to appoint any of the retired Judges of the East-India 
Company’s Service to sit in the Judicial Committee of the Privy Council 
as Assessors in Indian appeal cases, since, in appeals from the decisions of 
the Company’s Courts, the peculiar experience of the Judges of the Queen’s 
Courts is necessarily applicable to such eases only as involve points of 
Hindu or Muhammadan law. A  large proportion of the suits in the Courts 
of the East-India Company, including almost all those which relate to 
landed property in the Mofussil, are connected with the revenue; but the 
Statute 2 ls t  Geo. III.  c. 70, s. 8, expressly forbids the Supreme Court at 
Calcutta from having jurisdiction “ in any matter concerning the revenue, 
or concerning any act or acts ordered or done in the collection thereof, 
according to the usage and practice of the country, or the Regulations 
and the Charters of the Supreme Courts at Madras and Bombay contain 
similar prohibitory clauses (Mad. Chart, s. 23; Bomb. Chart, s. 30). Again, 
all other questions which turn upon the Regulation Law applying to persons 
and things without the jurisdiction of the Supreme Courts can obviously 
only be determined by the Courts of the East-India Company. I t  follows 
then, of coiu’se, that in every one of these instances the subject matter of 
an appeal from the decision of a Company’s Court is necessarily as foreign 
to Assessors appointed from the retired Judges of the Supreme Courts, as to 
the other members of the Judicial Committee, whilst a Judge of the Chief 
( ’ourts of the East-India Company would at once be able to remove the 
doubts and difficulties by which such questions arc usually surrounded.
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that the said East-India Company should appoint Agents and 
Counsel^ when necessary, for the different parties in the ap­
peals mentioned in the said list, to transact and do all things 
as had been usual by Agents and Counsel for parties in ap­
peals to H is Majesty in Council, from the colonies or planta­
tions abroad. The third Order, of the same date as the pre­
ceding one, directed that the said Company should be entitled 
to demand payment of their reasonable costs of bringing ap­
peals to hearing by virtue of the said Act, to such an amount 
and from such parties, and should have such lien for the said 
costs upon all monies, lands, goods, and property whatsoever, 
and upon all deposits which m ight have been made, and all 
securities which might have been, given in respect of such 
appeals, as the Judicial Committee of the P rivy  Council 
should direct.

Under the same A ct H is  M ajesty did, by his Order in 
Council, dated the 3.46th J anuary 1836, approve certain Pules 
for the regulation and conduct of appeals, and amended a 
portion thereof by another order of the 10th  A ugust in the 
same year; the Pules contained in these Orders, were, how­
ever, never acted upon, and they were cancelled and rescinded 
by H er present M ajesty in Council, by an Order dated the 
10th April 1838, which substituted other Rules and Regula­
tions applicable to Indian appeals.

B y this last-mentioned Order it was provided, amongst other 
things—-

u 1. That from and after the 81st day of December next, no 
appeal to H er M ajesty, her heirs and successors in Council, 
shall be allowed by any of H e r M ajesty’s Supreme Courts of 
Judicature at F ort W illiam in Bengal, Fort St. George, Bom­
bay, or the Court of Judicature of Prince of W ales’ Island, 
Singapore, and Malacca, or by any of the Courts of Sudder 
Dewanny Adawlut, or by any other Courts of Judicature  in 
the territories under the Government of the E ast-In d ia  Com­
pany, unless the petition for that purpose be presented w ithin 
h x  calendar months from the day of the date of the judgment,
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decree, or decretal order complained of, and unless the value 
of the matter in dispute in such appeal shall amount to the 
sum of 10,000 Company’s rupees at least j and that, from and 
after the said 31st day of December next, the limitation of 
£5000  sterling- heretofore existing- in respect of appeals from 
the Presidency of Fort William in Bengal, shall wholly cease 
and determine.

“ 2. That in all cases in which any of such Courts shall 
admit an appeal to H er Majesty, her heirs and successors in 
Council, it shall specially certify on the proceedings that the 
value of the matter in dispute in such appeal amounts to the 
sum of 10,000 Company’s rupees or upwards, which certificate 
shall be deemed conclusive of the fact, and not be liable to be 
questioned on such appeal by any party  to the suit appealed.

« 3 . Provided nevertheless, tha t nothing herein contained 
shall extend, or be construed to extend, to take away, diminish, 
or derogate from the undoubted power and authority of H er 
Majesty, her heirs and successors in Council, upon the petition 
at any time of any party aggrieved by any judgment, decree, 
or decretal order of any of the aforesaid Courts, to admit an 
appeal therefrom upon such other terms, and upon and subject 
to such other limitations, restrictions, and regulations, as H er 
M ajesty, her heirs and successors, shall in any such special 
case think fit to prescribe.”

I n  the month of Ju ly  1843 was passed the 6th  and 7 th Yict. 
c. 38, intituled u A n A ct to make further Regulations for the 
facilitating' the hearing Appeals and other m atters by the 
Judicial Committee of the Privy Council.” This A ct relates 
principally to appeals from the Ecclesiastical and A dm iralty 
C ourts; but it also enacted generally as regards appeals, that 
they m ight be heard by not less than three members of the 
Judicial Committee^ and tha t they should be conducted with 
reference to manner and form, subject how e\ er to the Rules 
from time to time made by the Judicial Committee, as it 
appeals in the same causes had been made to the Queen in
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Chancery, tlie High Court of Admiralty, or the Lords Com­
missioners of Appeals in Prize Causes.

The 7th and 8th  Viet. c. 09, was passed in the year 1844, 
for the purpose of amending the 3d and 4th W ill. IV . c. 41, 
and extending the jurisdiction and powers of the Judicial 
Committee. This A ct made no alteration of note as regards 
Indian appeals.

Nothing was specially provided in these two last Acts for 
the regulation of Indian appeals, and all the earlier proceed­
ings were taken according' to the 3d and 4th W ill. IV . c. 41, 
and the Order in Council of the 10th April 1838; hut when 
the old appeals had been for the most part heard, it was deter­
mined to take the matter out of the hands of the E ast-Ind ia  
Company, and, in appeals from the Sudder Dewanny Adawluts, 
admitted by such Courts after the 1st January  1840, to leave 
the appellants in India to appoint Agents and Counsel in 
England to conduct their causes. For this purpose the 8th  
& 9th Viet. c. 30, was passed in 1845, and it is under this 
A ct that appeals are now instituted, reserving of course with 
regard to their admission and the procedure, such portions of 
the previous Statutes and orders as are not repealed,1 and 
relate generally or specifically to appeals from India.

I  give this A ct verbatim, as it is im portant and of no great 
length.
“ An Act to amend an Act passed in the Third and Fourth 

Years of the Ileign of His late Majesty King' W illiam  the 
Fourth, intituled A n  A c t  f o r  the better A d m in is tra tio n  o f  
J u stice  in  H is  M a jc s t f s  P r ic y  Council.

[30th June 1845.]
u  W h e r e a s  by an Act passed in the Session held in the .third 
and fourth years of the reign of His late Majesty King W illia m  
the Fourth, intituled A n  A c t  f o r  the better A d m in is tra tio n  o f  
J u stice  in  H is  M a jc s tf s  P r iv y  Council, after reciting that

1 The 8th & 9th Viet. c. 30, specially repeals the 22d section of the 3d & 
4th W ill. IV . c . 41.
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various appeals to H is Majesty in Council from the Courts of 
Sadder Dewanny Adawlut at the several Presidencies of Cal­
cutta, Madras, and Bombay, in the East Indies, had been 
admitted by the said Courts, and the transcripts of the pro­
ceedings in appeal had been from time to time transmitted 
under the seal of the said Courts through the East-India 
Company, then called the United Company of Merchants of 
England trading to the East Indies, to the Office of H is 
Majesty’s Privy Council, but that the suitors in the causes so 
appealed had not taken the necessary measures to bring the 
same to a hearing, it was enacted that it should be lawful for 
H is Majesty in Council to give such directions to the said 
Company and other persons, for the purpose of bringing to a 
hearing before the Judicial Committee of the Privy Council 
the several cases appealed or thereafter to be appealed to H is 
Majesty in Council,from the several Courts of Sudder Dewanny 
Adawlut in the East Indies, and for appointing Agents and 
Counsel for the different parties in such appeals, and to make 
such Orders for the security and payment of the costs thereof 
as H is said Majesty in Council should think fit, and thereupon 
such appeals should be heard and reported on to H is Majesty 
in Council, and should be by H is Majesty in Council deter­
mined, in the same manner, and the Judgm ents, Orders, and 
Decrees of H is M ajesty in Council thereon should be of the 
same force and effect, as if the same had been brought to a 
hearing by the direction of the parties appealing, in the usual 
course of proceeding: provided always, th a t such last-men­
tioned powers should not extend to any appeals from the said 
Courts of Sudder Dewanny Adawlut, other than appeals in 
which no proceedings then had been or should thereafter be 
taken in England on either side for a period of two years sub­
sequent to the admission of the appeal by such Court of Sudder 
Dewanny A daw lu t: A nd whereas by certain Orders in Coun­
cil made under certain powers contained in the said A ct, pro- 
\ ision is made for registering in the Council Office the arrival 
in this country of the transcripts of the proceedings in appeals

l_j4 appeals to the privy council.
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from the said C ourts: And whereas it is considered advisable 
that the said A ct should be amended in manner hereinafter 
mentioned : Be it therefore enacted by the Queen’s Most 
Excellent Majesty, by and with the advice and consent of the 
Lords spiritual and temporal, and Commons, in this present 
Parliament assembled, and by the authority of the same, that 
the hereinbefore recited provisions of the said A ct shall not 
apply to the case of an appeal which shall be admitted by any 
ot the said Courts of Sudder Dewanny Adawlut after the first 
day of January one thousand eight hundred and forty-six.

“ I I -  And be it enacted, that any appeal to be admitted by 
any of the said Courts of Sudder Dewanny Adawlut after the 
said first day of January one thousand eight hundred and 
forty-six shall be considered and be held to be abandoned and 
withdrawn by consent of the parties thereto, unless some pro­
ceeding’s shall be taken in England in the same by one or 
more of the parties thereto within twro yearns after Registration 
a t the Council Office of the arrival of the transcript • and any 
such appeal as aforesaid shall be held to be abandoned and 
"  ithdrawn in like manner under any other circumstances which 
H er M ajesty in Council may from time to time by any Orders 
01 Rules in tha t behalf direct to be taken and considered as a 
withdrawal thereof* and the Hast-India Company are herebv 
lequii ed from time to time to ascertain and certify to the proper 
Courts in the East Indies all appeals which m ay from time to 
time become abandoned and dropped under the provisions of 
this clause.”

Certain other Orders in Council have been since passed, but 
as they relate exclusively to rules of practice it is not necessary 
to notice them in this place.

APPEALS TO THE PltlVY COUNCIL. l o o
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C H APTER V.

t h e  LAW S PECULIAR TO IN D IA .

T h e  Laws which are peculiar to India aie i
1 The Law enacted by the Regulations passed by the 

Governor-General and Governors in Council previously to the 
3d and 4th Will. IV . c. 85, and the Acts of the Governor- 
General in Council passed subsequently to that Statute, llu s  
Law is the existing general law of all the British territories in 
India, excepting such portions as are subject to the jurisdiction 
of the Supreme Courts, and is administered in the Courts ol 
the Honourable East-India Company, both to Natives and 
Europeans; British subjects being, however, excepted so far 
as relates to the criminal law. The Supreme Courts also take 
judicial notice of such of the Regulations as have been regis­
tered in such Courts, and alter the Common Law of England, 
together with such Acts of Government as alter the same Law, 
or are specially applicable to the same Courts, or to matters 
within their jurisdiction.1

2. The Native Laws. These may he divided into :
(1.) The H indu Civil Law so far as the same is reserved to 

the H indu inhabitants of India, by the Statutes, Charters, and 
Regulations. This law is administered both in the Supreme 
Courts, and in those of the Honourable E ast-Ind ia  Company.2

(2.) The Muhammadan Civil Law as reserved by the same 
Statutes, Charters, and Regulations, which is administered to 
M uhammadan inhabitants of Ind ia  in  both the Queen’s Courts 
and the Sudder and Mofussil C ourts; 3 and the Muhammadan

1 The Queen v. Ogilvy, 1 Fulton, 364. Woodubchunder M ullick  v. 
Braddon, iib. 402.

2 Sue supra, p. 120, note 2. 3 See supra, p. 120, note 3.

i
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Criminal Law, which is administered, under certain restric­
tions, in the Company’s Courts of Criminal J  udicature in the 
Presidencies of Bengal and Madras, hut has been superseded 
by a written code in the Criminal Courts of the Bombay 
Presidency.

(3.) The Laws and Customs of those Natives of Ind ia  who 
are neither H indus nor Muhammadans. These laws and cus­
toms, so far as they can be ascertained, are administered in 
some civil matters in the Sudder and Mofussil Courts, in suits 
between such native parties, by a liberal construction of the 
wording- of the Regulations.0 O

1. T he  l a w  e n a c t e d  b y  t h e  R e g u l a t io n s  a n d  A c t s  o f  
t i i e  G o v e iin o ii-G e n e r a l  in  Co u n c il .

Sir Jam es Mackintosh says, “ There is but one way of 
forming- a civil code, either consistent with common sense, or 
tha t has been ever practised in any country ; namely, tha t of 
gradually building up the law, in proportion as the facts arise 
which it is to regulate .” 1 This remark is especially applicable 
to British India, where it would at any time have been utterly 
impossible at once to have formed or adapted a code which 
Would have been suited to its requirements.

From  the date of the battle of Plassey in 1757, down to the 
subjugation ol the Punjab in our own times, new provinces 
and new nations have constantly and successively been brought 
under British rule, either by cession or conquest. They have 
been found to possess different lav s and customs, and distinct 
and various rights of property ; and they have consequently 
presented new facts requiring the introduction of fresh laws 
into our Codes for their government. These fresh laws were 
in many instances rendered inapplicable by the gradual intro­
duction of civilization and the amelioration of the condition of 
the natives, and they were in such cases abolished accordingly ;

1 Discourse on thcr Study of the Law of Nature and Nations.
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and this is one of tlie principal causes why the Codes of Regu- 
lation Law seem, at first sight, to be an incongruous and indi­
gested mass.n "

The apparent defects of the Regulation Law will, however, 
in a great measure disappear on a closer examination; and, it 
we except some sweeping enactments of the earlier Indian 
legislators, who cut the Gordian knot instead of solving the 
riddle, the Regulations will be found to have been formed, 
modified, and abrogated, according to the peculiar circum­
stances of time and place, with an ability and moderation 
which reflects equal honour on the lawgivers themselves and 
the country which gave them birth.

The gradual “ building up of the la w ” which has taken 
place in India, together with the variety of rights to be 
provided for, the diversity of the people to be governed, and of 
the laws to be administered, has unavoidably rendered the 
study of the Regulations both intricate and difficult: and on 
this account some hasty and thoughtless persons have been 
induced to pass an indiscriminate censure upon a system which 
they, possibly, wanted time or industry to acquire, or capacity 
to understand. I t  is nowhere pretended tha t the Codes 
enacted by the Governments of India are perfect; but the 
candid inquirer will pause and examine before he condemns 
them  for obscurity or insufficiency, and will rather admire 
how, under such a complication of difficulties, a system of laws 
could have been formed providing so admirably for contin­
gencies which apparently no human forethought could have 
anticipated, that has worked so well in practice, and that 
has resulted in the prosperity and good government so emi­
nently conspicuous throughout the vast territories of our 
Indian Empire.

M any years ag’o tha t great statesman the Marquis of 
Wellesley spoke of the code of B engal Regulations, upon 
which those of M adras and Bombay are based, in the follow­
ing w ords:—“ Subject to the common imperfection of every 
human institution, this system of laws is approved by prac­
tical experience, (the surest test of human legislation,) and

■ G°((\



contains an activ e principle of continual revision, which affords 
the best security for progressive amendment. I t  is not the 
effusion of vain theory, issuing* from speculative principles, 
and directed to visionary objects of impracticable perfection; 
hut the solid work of plain, deliberate, practical benevolence; 
the legitimate offspring* of genuine wisdom and pure virtue. 
The excellence of the general spirit of these laws is attested 
by the noblest proof of just, wise, and honest governm ent; by 
the restoration of happiness, tranquillity, and security, to an 
oppressed and suffering* people; and by the revival of agri­
culture, commerce, manufacture, and general opulence, in a 
declining and impoverished country.” 1

This is high praise. I t  is true tha t it was bestowed com­
paratively hut a few years after the foundation of the Bengal 
Code by Lord Cornwallis; but an opinion from so great an 
authority must always command our respect; and it has been 
fully justified by a lengthened application of the test alluded 
to by the noble orator : practical experience has shewn us that, 
the system was well conceived and well • applied : through a 
long series of years it has been marked by progressive im­
provements 5 and British India  exhibits a t the present day, 
though on a grander scale, the same prosperous results tha t 
called forth Lord W ellesley’s admiration nearly half a cen­
tury  ago .2 3

I  shall now give a short statem ent of the Statutes under 
which the Regulation law generally was founded and formed.

U ntil the year 1793 no general Code of Regulations was 
enacted for the government of India, though long previously

1 Discourse delivered by the Marquis of Wellesley on the 11th February 
1805, at the annual meeting for the distribution of prizes to the students
of the College at Fort William.

3 This was written in 1850, but I see no reason to altera single word. 
The recent mutiny, being entirely military, is wholly independent of our 
systems for the administration of justice; and the Kingdom of Oude has 
been so lately annexed that the perhaps more general rebellion in that pro­
vince cannot be considered as in any way connected with our system of 

> Laws.
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to that time, and as early as 1772, when W arren Hastings 
was appointed Governor of Bengal, many rules and orders 
had been made by the Government of that Presidency.

The Regulating Act, the 13tli Geo. I I I .  c. 03, which was 
passed in 1773, first laid down specific laws for the Govern­
ment of Indian affairs, and for the appointment of a Governor- 
General and Council. Sections 30 and 37 of that Statute 
empowered the said Governor-General and Council to make 
and issue such Rules, Ordinances, and Regulations, for the 
good order and civil government of the United Company’s 
Settlement at F o rt William in Bengal, and all places subor­
dinate thereto, as should be deemed just and reasonable, and 
not repugnant to the laws of the realm ; and to enforce them 
by reasonable fines and forfeitures : with a proviso, however, 
that such Regulations should not he valid unless registered in 
the Supreme Court of Judicature to be established under the
said Statute. .

A n appeal lay from these Regulations to the K ing m Coun­
cil • and even without an appeal H is Majesty was empowered 
to set them aside by his sign manual.

B y a subsequent Statute, the 21st Geo. I I I .  c. < 0, s. 23, 
passed in 1781, the Governor-General and Council were em­
powered to frame Regulations for the Provincial Courts and 
Councils, which were to be of force and authority to direct the 
said Provincial Courts, subject to revision by the executive 
Government of England.

Several Regulations were accordingly passed, under the 
authority of these Statutes, for the administration of justice 
and the collection of the revenue j the first receiving the 
sanction of the Bengal Government on the 17th of April 1780.
M any of these, however, existed only in m anuscrip t; and 
although others weve printed, and some translated into the 
native°languages, still these were chiefly on detached papers 
not easy of reference even to the officers of Government, 
and of course difficult to he obtained in a collected foi m ; 
whilst such as were not translated into the languages of the 
country were quite inaccessible to the natives.

/ s # * -  ■ G° i * X



The three systems of Regulation law which are now cur­
rent throughout India may be said to owe their origin to the 
political wisdom of the Marquis Cornwallis, during whose first 
government1 was passed the celebrated Regulation X L I. of
1793,2 entitled, “ A  Regulation for forming into a regular 
Code all Regulations that may. be enacted for the Internal 
Government of the British Territories in Bengal.” The pre­
amble to this Regulation states, that u I t  is essential to the 
future prosperity of the British territories in Bengal, that all 
Regulations which may be passed by Government, affecting 
in any respect the rights, persons, or property of their subjects, 
should be formed into a regular Code, and printed, with trans­
lations in the country languages ; tha t the grounds on which 
each Regulation may be enacted should be prefixed to i t ; 
and that the Courts of Justice should be bound to regulate 
their decisions by the rules and ordinances which those R egu­
lations may contain. A  Code of Regulations framed upon the 
above principles, will enable individuals to render themselves 
acquainted with the laws upon which the security of the 
many inestimable privileges and immunities granted to them 
by the British Government depends, and the mode of obtain­
ing speedy redress against every infringement of th em ; the 
Courts ot Justice will be able to apply the Regulations 
according- to their intent and im p o rt; future administrations 
will lane the means of judging how far Regulations have been 
productive of the desired effect, and, when necessary, to mo­
dify or alter them as from experience may be found advisable) 
new Regulations will not be made, nor those which may 
exist be repealed, without due deliberation; and the causes of

1 The Members of the Bengal Council at this period deserve to be 
honourably recorded; these were Peter Speke, Esq., William fcowper, Esq. 
and JLhomas Graham, Esq.

Extended to .Benares by Beng. Eeg. I. 1795, s. 4, and re-enaeted for 
the ceded and conquered provinces by Beng. Eeg. I. 1803, and Benu Ee.r 
V III . 1S05, s. 2. 6 ‘
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the future decline or prosperity of these provinces will always 
be traceable in the Code to their source.”

The tenour, and for the most part the very terms of this impor­
tan t Regulation, were afterwards adopted into a Statute which 
was passed in 1797, confirming- the power of making- local 
laws already vested in the Governor-General in Council. This 
Statute, the 37th  Geo. I I I .  c. 142, by section 8 enacted 
that all Regulations which should he issued and framed by 
the Governor-General in Council at Fort AVilliam in Bengal, 
affecting the rights, persons, or property of the natives, or 
of any other individuals who might be amenable to the P ro ­
vincial Courts of Justice, should be registered in the Judicial 
Department, and formed into a regular Code, and printed, 
with translations in the country languagesj and that the 
grounds of each Regulation should be prefixed to i t ;  and 
all the Provincial Courts of Judicature should be bound by, 
and regulate their decisions by, such rules and ordinances as 
should be contained in the said Regulations. The same sec­
tion also enacted, that the said Governor-General in Council 
should annually transmit to the Court of Directors of the 
E ast-Ind ia  Company ten copies of such Regulations as might 
be passed in each year, and the same number to the Board of 
Commissioners for the affairs of India.

The 18th and 19th sections of the 39th and 40th Geo. I I I .  
c. 79, passed in 1800, empowered the Governor-General and 
Council to order corporal punishment for breach of the Rules 
and Regulations made under the 13th Geo. I I I .  c. G3; and 
the 20th section of the same Statute rendered the Province of 
Benares, and all provinces or districts thereafter to be annexed 
or made subject to the Bengal Presidency, subject to such 
Regulations as the Governor-General and Council of F o rt 
William had framed or might thereafter frame.

A t M adras, Regulations were made under the authority of 
the 39th  and 40th Geo. I I I .  c. 79, the 11th  section empower­
ing the Governor in Council a t F o rt St. George to frame 
Regulations for the Provincial Courts and Councils at that
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^Sg^yU7 Presidency ; and Regulation I .  of 1802, ordering' tlie formation 
of a regular Code according to the plan adopted in Bengal, 
was framed upon the Bengal Regulation X L I . of 1793.

The right of the Bombay Government to make Regulations 
had been held to stand inferred from, and to be recognized by, 
the 11th section of the 37th Geo. I I I .  c. 14 2 ; ! but it was 
more formally conferred by the 47th Geo. I I I .  sess. 2, c. 08, 
s. 3, passed in 1807. Under the inference above mentioned, 
and by the recommendation of the Governor-General and 
Council, Regulations were made at Bombay, commencing in 
the year 1799; Regulation I . of which year provided for the 
formation of a Code, and was taken with but little alteration 
from Regulation X L I . of the Bengal Code.

Section I .  of the 47th Geo. I I I .  sess. 2, c. G8, empowered 
the Governors in Council to make regulations for the good 
order and government of the towns of Madras, Bombay, and 
their dependencies.

The 53d Geo. I I I .  c. 155, s. GG, enacted that copies of all 
Regulations made under the 37th Geo. I I I .  c. 142; the 39th  
& 40tli Geo. I I I .  c. 79 ; and the 47th Geo. I I I .  sess. 2, c. 68, 
should be laid annually before P arliam ent; and sections 98,
99, 100, empowered the Governor-General and Governors in 
Council, in their respective Presidencies, with the sanction of 
the Com t of Dii ectors and the Board of Controul, to impose 
duties and taxes 'within the towns of Calcutta, M adras, and 
B om bay; for the enforcing of which taxes Regulations were 
to be made by the Governor-General and Governors in Council 
in the same manner as other Regulations were m ade; and all 
such Regulations were directed to be taken notice of, without 
being specially pleaded, in H is M ajesty’s Courts at Calcutta, 
Madras, and Bom bay; and all persons were empowered to 
proceed in such Courts for the enforcement of such R egu­
lations.

The powers given by the above Statutes are not very well

1 Bomb. Beg. III. 1790; Bomb. Bog. II. 1 ROB.
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defined. To use the words of Sir Charles Grey, C. .T.—“ The 
exercise of one of them has been extensive beyond what seems 
to have been at first foreseen by the Legislature ; and it is not 
tha t which in 1773 was designed to be the only one, which 
has in fact been the most considerable. That which was esta­
blished by the 13th Geo. I I I .  c. 63, has been almost a barren 
branch; and that which tvas given in 1781, expressly for the 
purpose of making limited rules of practice tor Provincial 
Courts, has produced a new and extensive system of Law s, for 
a large portion of the human race.” '

W ith regard to the translations of the Regulations into the 
country languages, the principle of which was actually opposed 
in sober seriousness by the notorious Francis, in his recom­
mendation to oblige the natives of India to learn English," it 
would be unnecessary to point out the wisdom or utility. Jus- 
tinian himself published in Greek because it was the most 
generally understood language.3 No reasonable person will 
refuse to admit the absolute necessity of such translations, 
previously to the enforcement of the laws which were framed 
for the government of the natives in the earlier stages of our 
administration, whatever may be the case at the present time.

According- to the provisions above recapitulated, Regulations 
were successively enacted at the three Presidencies of Bengal, 
M adras, and Bombay, from the years 1780, 1802, and 1799 
respectively.

These Regulations, where not repealed, are still in force, and 
form three separate codes; F irst that of Bengal, commencing-

1 See Minute of Sir C. Grey, C. J., dated the 2d October 1829. Fifth 
App. to the Third Report from the Select Committee of the House of Com­
mons, 1831, p. 1126, 4to. edit. And see Sir E. Ryan’s Minute of the same 
date, ib. p. 1183.

2 « Every man then would be able to speak for himself, and every com­
plaint would be understood.” —Letter to Lord North, p. 49. London, 1739.

3 “ Nostra eonstitutio quam pro omni natione Grceca lingua composui- 
mus.”—Instit. lib. I l l ,  tit. viii. 3.
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in 1793; Secondly, that of Madras, first formed in 1802? 
before which time no Regulations were passed in that Presi­
dency ; and Thirdly, the Bombay Code, which dates its origin, 
as it now stands, from the year 1827, when all the previous 
Regulations passed for the Bombay Presidency, from 1799 up 
to that period, were rescinded, and the present Code originated.
Since the month of August in the year 1834, when Regulation
I I .  of the Madras Code of tha t year received the sanction of 
the Governor-General in Council, no further Regulations were 
passed, their place being supplied by the Acts of the Governor- 
General in Council under the requirements of the 3d and 4th 
Will. IY . c. 85 : these Acts apply to the whole of the British 
territories in India, unless otherwise specified. I t  must, how­
ever, he remembered that they do not supersede or abolish the 
old Codes of law, except in specified instances, and tha t they 
are expressly passed in continuation of the Regulations of the 
Supreme Government.

B y the 39th section of the 3d and 4th Will. IY . c. 85, the 
superintendence, direction, and eontroul, of the whole civil and 
military Government of the British territories and revenues in 
India became A'ested in the Governor-General and Councillors, 
to he styled K the Governor-General of Ind ia  in C o u n c i la n d  
by the next following section it Avas provided that the said 
Council should consist of four ordinary members, instead of 
three as formerly; and tha t of such four, three should he, or 
have been, servants of, or appointed by, the E ast-Ind ia  Com­
pany ; and that the fourth should be appointed, from amongst 
persons who should not be servants of the said Company, by 
the Court of Directors, subject to the approbation of H is 
M ajesty ; and that such member should not sit or vote in the 
said Council, except at meetings thereof for making L uavs and 
Regulations. The 43d section of the same Statute empowered 
the said Governor-General in Council to legislate for Ind ia , by 
repealing, amending, or altering, former or future Laws and 
Regulations, and by making Laws and Regulations “  for all 
persons, whether British or Native, foreigners or others, and

1(1)1 <SL
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for all Courts of Justice, whether established by H is Majesty s 
Charters or otherwise, and the jurisdictions thereof, and tor al 
places and things whatsoever, within and throughout the whole 
and every part of the British territories m India, and for all 
servants of the said Company within the dominions of Princes 
and States in alliance with the said Company.” The next section 
enacted that such Laws and Regulations should be repealed, if 
disallowed by the Court of Directors at home. The doth sec­
tion provided, tha t until such Laws should be repealed by the 
home authorities, they should be operative; so that Laws or 
taxation no longer require the previous sanction of the Court 
of Directors. I t  was also declared by the last-mentioned sec­
tion, that such Laws and Regulations should have the force of 
Acts of Parliament, and that their registration and publication 
in any Court of Justice should be unnecessary.  ̂ B y  the 51st 
section it was enacted that nothing in the said Statute should 
affect the right of Parliam ent to legislate for In d ia ; and all 
Laws and Regulations made by the Legislative Council were 
required to be transmitted to England, and laid before both 
Houses of Parliament.

The restriction of the legislative power to a Council at the 
chief Presidency is undoubtedly a great improvement on the 
former plan, inasmuch as it secures uniformity in the system 
of legislation, and renders unnecessary the constant re-enact­
ment of different Laws a t the several Presidencies, when such 
Laws are applicable to the whole of British India. The 
principle which governs the present system is, however, essen­
tially the same that has prevailed throughout the formation of
the three Codes of Regulations.

A  further alteration was made in the legislative system of 
India by the 53d section of the last-mentioned S ta tu te ; and 
as it is nearly connected with the Acts of the Governor- 
General in Council, it may properly be noticed in this place.
This section enacted, th a t a Law Commission should be 
appointed by the Governor-General in Council to inquire 
into the jurisdiction, powers, and rules, of the existing Courts
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of Justice and Police Establishments, and into the nature 
and operation of all Laws prevailing in any part of the British 
territories in India ; and to make reports thereon, and suggest 
alterations, due regard being had to the distinction of casts, 
difference of religion, and the manners and opinions prevail­
ing among different races and in different parts of the said 
territories.

In  pursuance of the powers thus conferred an Indian Law 
Commission was appointed in the year 1834, consisting of the 
Legislative Councillor, another English barrister, and three 
Civil servants of the Company, one front each of the three 
Presidencies. Lord Macaulay, then Mr. Macaulay, was the 
first Legislative Councillor. After a  lapse of about two years 
the Indian Law Commission published a proposed Penal 
Code for all India, known now as “ Macaulay’s Code,” but it 
was not adopted 5 it was recast afterwards by Mr. Drinkwater 
Bethune, who subsequently held the office of Legislative 
Councillor, but this second edition was not more successful 
than the first, and “ M acaulay’s Code ” has never received 
the sanction of the Government. A fter M r. Macaulay’s de­
parture from India the Law Commission gradually died away5 
and though subsequently revived in the persons of the Mem­
bers of Council; to use the words of M r. Campbell, u No 
codification, consolidation, or general emendation and comple­
tion of the laws and customs of the country, nor any of the ob­
jects of the Law Commission whatsoever, has yet been effected.”1

This language, though correct in the main, is perhaps a 
little too severe, for although the Law Commission, appointed 
as above stated, was a total failure so far as concerned its 
anticipated results, it has been productive of considerable 
benefit in another way. Up to a certain time the Commis­
sioners published reports, upon which, in many instances, the 
Acts of the Governor-General in Council have been based.
Their reports were printed periodically by order of the House

1 “ Modern India.” By G. Campbell, Esq., Svo. London, 1852, p. 187.
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of Commons, and fill several large folio volumes; and although 
they contain a vast amount of matter which is speculative and 
unimportant, their perusal will amply repay the student for 
the trouble of wading through some thousands of pages, 
since they comprise numerous communications from the most 
learned and experienced persons in India in every depart­
ment, embodying their opinions on many topics of the highest 
interest, which probably would otherwise never have been 
recorded. These Reports, of necessity', offer all the incon­
veniences attendant upon the textual reproduction of official 
correspondence; but the publication of comprehensive Indices, 
printed by order of the House of Commons in 1847, has 
obviated, in a great measure, the difficulty of reference.

I n  the year 1853, the 10th and 17th Yict. c. 95 was passed, 
and as yet its provisions are in force. Section 21 of this 
Statute repealed so much of the 3rd and 4tli W ill. IV . as pro­
vided that the fourth ordinary Member of Council should not 
be entitled to sit or vote in the said Council except at meetings 
thereof for making Laws and Regulations. B y the following 
section six additional members were added to the Council; 
they are distinguished as Legislative Councillors thereof. Of 
these, four are to be appointed from the Civil servants of the 
Company of ten years’ standing—two representing Bengal 
and the North-W estern Provinces and appointed by the Lieu­
tenant-Governors, and two representing Madras and Bombay, 
selected by those Governments. The two remaining mem­
bers are the Chief Justice and one puisne Judge of the 
Supreme Court at Calcutta. Two other Legislative Coun­
cillors m ay be appointed by the Governor-General, being Civil 
servants of the Company.of ten years’ standing, but it does 
not appear th a t the power of making these additional appoint­
ments has as yet been exercised. None of these Legislative 
Councillors are entitled to sit or vote in the said Council 
except at meetings thereof for making Laws and R egulations: 
seven form a quorum. The assent of the Governor-General 
is necessary to the validity of Laws made by the said Council.

' c° i & X



The Legislative Council now holds its sittings in public, and 
its debates are regularly reported and published.

Section 28 of the same Statute provided th a t H er Majesty 
might appoint Commissioners in England to consider and 
report upon the reforms proposed by the Indian Law Com­
missioners appointed under the 3rd and 4th W ill. IV . c.
85. In  pursuance of such powers a Commission was issued 
under the royal Sign Manual, dated November the 9th 1853, 
appointing eight Commissioners who have since presented four 
reports, the last of which is dated the 20th of May 1850.
These reports recommended the amalgamation of the Queen’s 
and Company’s Courts, and proposed the most sweeping alter­
ations in the whole judicial system. The Commissioners were, 
however, not unanimous, and one of them, the late Sir John 
Jervis, C. J ., absolutely refused to sign the thud  and fourth 
reports, and after their presentation, formally, and it may be 
perhaps said, somewhat petulantly declined to take any fur­
ther part in the proceedings of the Commission. The four 
reports of the Commissioners were sent out to In d ia : the first 
on December the 12tli 1855, the second on the 20th of 
February 1850, and the third and fourth on June the 25tli 
1856. They are now under the consideration of the Legis­
lative Council at Calcutta.

In  conclusion of the present division of this Chapter, I  shall 
enumerate those works which tend to facilitate the study of 
the Law enacted by the Regulations and the Acts of the 
Governor-General in Council: the unrepealed Regulations of 
the three Presidencies remaining in force, as has been already 
mentioned, within the limits of the respective Presidencies, 
and forminer, together with the Acts of the Governor-General 
in Council, and the unrepealed Statutes, the general subsisting 
Law throughout the British territories in India.

The Regulations themselves have been published at different 
times, and in various forms, both in India and in this country ; 
those passed at each Presidency having been printed sepa-
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ra td y , by order of the Governments in India or of the 
Honourable Court of Directors. From the year 1814, the 
Regulations of all the three Presidencies, passed in, and sub- 
quently to, that year, appeared concurrently, printed by order 
of the House of Commons. Various translations of the Regu­
lations in the native languages were from time to time pub­
lished by order of the Governments in India, but these it will be 
unnecessary in this place to mention more particularly.

In  1807 Sir James E . Colebrooke published a Digest of the 
Civil Regulations of the Presidency of Bengal from the years 
1793 to (8 0 6 , in two folio volumes, together with a Supple­
ment forming a third volume.

In  1807—1809 appeared the admirable analysis ot the 
Bengal Regulations by Mr. John H erbert Harington, for­
merly Chief Judge of the Sudder Dewanny Adawlut at Cal­
cutta • and in the year 1821 a second edition of the first 
volume comprising the first and second parts of the work, and 
enriched with copious Notes and additions, was published in 
London under the patronage of the Court of Directors. I t  is 
scarcely possible to speak too highly of this analysis, and it 
justly occupies the very first place as an authority. The 
arrangement throughout the work is clear and simple, and the 
Notes'which are added afford, in every instance, the greatest 
assistance to the student in the elucidation of the subject- 
m atter of the text, In  no instance, probably, has the patro- 
nao-e of the East-India Company been more worthily bestowed 
than upon M r. H arington’s w ork ; and it is only to be 
regretted tha t the second and revised edition of the two latter 
volumes was never published. Imperfect though it be, how­
ever and thouo-h it extends no later than the year 1821, no 
one who is desirous of obtaining a knowledge of the law of 
Bengal should omit to peruse it with the utmost attention.
A  Persian tran s la tio n  of M r. H arington’s analysis was made 
by Major Ouseley, and published a t Calcutta m the year 1840 ri

: 1.  ̂ ( ; -  A 2 vo ls.lto . Calcutta,
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it is a most useful publication so far as it goes, as it affords to 
those natives who are ignorant of our language the means of. . O o
gaming a perfect insight into the liistory arid constitution of 
our system of legislation for India, and a knowledge of a large 
body of the Laws themselves.

A n Abstract of the Regulations enacted for the P ro  Alices 
of Bengal, Behar, and Orissa, in four 4to. volumes, originally 
compiled by Mr. Blunt, and continued by Mr. H. Shake- 
spear, was printed at Calcutta in 1824— 1828.

Mr. Dale’s alphabetical Index to the Regulations of Govern­
ment for the territories under the Presidency of Bengal was 
published, with an Appendix, in 1830 : it is a useful work, but 
has been superseded by Mr. Fenwick’s more recent publication 
°f the same nature, mentioned below.

Mr. Richard Clarke is the author of a concise Abstract of 
the Bengal Regulations from 1793 to 1831, which forms the 
sixth Appendix to the Minutes of Evidence taken before the 
•J udicial Sub-Committee of the House of Commons in the year 
1832.

The same gentleman also published, in 1840, a collec­
tion of the Bengal Regulations respecting Zamindari and 
Lakhintj property. This collection, which was printed by the 
authority of the Honourable Court of Directors, is of the 
highest inteiest, as it brings together, arranged under separate 
heads, such of the enactments ot the Beng'al Government as 
allect the possession and transfer of revenue property, or, as it 
is ordinarily termed in the Regulations which established the 
permanent settlement, property in land. Mr. Clarke published 
the present work chiefly for reference upon appeals to the 
Cueen in Council, the right to Zamindari property forming 
the subject of many of the most important appeals from' 
the Courts of the East-India Company, especially those from 
Bengal.

An Abstract of the Bengal Civil Regulations was published 
l>y Mr. Augustus Frinsep. I  have never met with a copy of 
this work, but it is stated to be a very valuable and well-
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executed compilation.1 A  Hindi translation of Mr. Prinsep’s 
Abstract was published at Delhi in 1843."

In  the year 1840 Mr. Marshman produced his Guide to 
the Civil Law of the Presidency of Fort William, which con­
tains all the unrepealed Regulations, Acts, Constructions, and 
Circular Orders ot Government relating' to the subject. Ih is 
is a most useful and comprehensive work, but it is to lie 
regretted that it has not the advantage of an Index. A  Hindi 
translation of this work, by the Professors of the Delhi Col­
lege, was published in 1843, comprising all the Regulations, 
abstracts of Constructions, and Circular Government Orders, 
contained in Mr. Marshman’s work, and continued to No\ em­
ber 1843 j abstracts of some of the Acts ot the Legislative 
Council, and of the Regulations relative to the resumption of 
rent-free tenures j together with an Epitome of the H indu 
and Muhammadan Laws, from the works of Sir AY. H . Mac- 
naghten .3 M r. Marshman also published a Guide to the 
Revenue Regulations in the year 1835.

M r. Fulw ar Skipwith’s Magistrates’ Guide, which is an 
abridgement of the Criminal Regulations and Acts, and con­
tains the Circular Orders and Constructions of the Court of 
Nizamut Adawlut in Bengal up to August 1843, is a most 
useful book in the criminal department.

In  the year 1840 Air. A. D. Campbell published at Madras 
a collection of the Regulations of the M adras Presidency 
from the year-1802, with a Synopsis and Notes on the Code, 
and mentioning all those Regulations that have been partially 
or wholly rescinded. This collection was republished in 1843, 
ton-ether with an enlarged Synopsis and a copious Index.

A  work not unworthy of notice was published at M adras in

3 Shore on Indian affairs, Yol. I. p. 224.
2 J L o  . J U  aAA- Abstract of the Civil Law, by A. Prinsep, Esq., 

continued torn 1828 to March 1843, translated by Moonshee Hosseinee,

4to. Dehli, 1848.
3 C j U i  Guide to the Civil Law of Bengal and tho Upper 

Provinces, 4to. Dehli, 1813.
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1843. I t  is entitled u The Civilian’s Yade Mecum, or a 
Guide to the Knowledge of the Practice and Precedents of 
the Sudr and Foujdaree Udalut in the year 1835.”

A  digest of the Criminal Law of the Presidency of Fort 
William, hy Mr. Beaufort, of the Bengal Civil Service, was 
published at Calcutta in the year 1846 : it is spoken of in the 
highest terms by several writers, but I  have not been able to 
discover any copy of it in this country.

In  1846 the Acts of the Supreme Government for 1834,
35, and 36, applicable to the Bengal Presidency, were edited 
in English and U rdu hy the Rev. J .  J .  Moore, and pub­
lished at Agra.

In  the year 1848 Mr. Baynes, the Civil and Sessions Judge 
of Madura, published a treatise on the Criminal Law of the 
Madras Presidency, as contained in the existing Regulations 
and Acts. This work is preceded by a concise tabular state­
ment of crimes and punishments; and contains, in addition, 
the Circular Orders of the Foujdary Adawlut from 1805 to 
February 1848.

A n edition of the Acts passed from the 1st of January  
1843 to the 30th of June 1848, with special reference to the 
Madras Presidency, was published at Madras in the latter year, 
hy Mr. W illiam Grant. This edition comprises some of the prin­
cipal Acts of I  arliament relating to India, and is illustrated 
with notes and other elucidatory matter. I t  is intended as 
a continuation of the Code edited by Mr. Campbell.

.Mr. Richard Clarke, whose works on the Regulation Law 
have been already mentioned, has lately published an edition in 
4to. of the Regulations for the three Presidencies, and the Acts 
of the Governor-General in Council relating to each Presidency, 
arranged separately. I n  this edition M r. Clarke has omitted 
all enactments which are no longer in operation, c< except in a 
very few instances, where a section or clause, though rescinded 
or superseded, has been referred to in a subsequent Regula­
tion or where a provision in force during a certain period 
might occasionally require to lie consulted in order to establish

/ s s # * -  ■ G° i ^ X



Mb^—<V \ ^

f(S)| <SL
----/ /

1 7 4  REGULATION LAW.

the admissibility of evidence.”1 2 Mr. Clarke has added classi­
fied lists of Titles, and copious Indices. This edition of the 
Regulations, which is published by the authority of the 
Honourable Court of Directors, offers an uniform and com­
pact collection of the whole body of the Laws enacted in 
India. The addition of the Indices, so generally wanting*, 
or imperfect, in former editions, renders easy of access, in a 
commodious form, the contents of a number of bulky volumes, 
many of which are not easily to be procured. M r. Clarke is 
entitled to the best thanks of the Indian community for his 
useful and important labours: the difficulties of the task, and 
the utility of the result, can only be appreciated by those 
whose duty or inclination has led them to study the Regula­
tion Law of India.-

M r. R . Clarke has also prepared a valuable Digest or consoli­
dated arrangement of the Regulations and Acts of the Bengal 
Government from 1793 to 1854. This work was compiled by 
order and for the use of, the Honourable Court of Directors 
of the E ast-India Company, and was not published.

In  1849 M r. Fenwick published at Calcutta an Index to 
the Civil Law of the Presidency of Fort William, from 1793 
to 1849 inclusive: it is formed on the plan of Dale’s Index, 
already mentioned, which it may be said to have superseded.
The second part of Mr. Fenwick’s Index, containing the unre­
pealed Enactments of the Government of India, with reference 
to the Criminal Law, was published at Calcutta in 1851.

In  1849 an Edition in 8vo. of the Code of Bombay Regula­
tions was published in London, by M r. H arrison of the Bom­
bay Civil Service: the Editor lias added Notes shewing the 
alterations made by the enactments subsequent to 1827, 
together with a number of valuable interpretations, and an

1 See Clarke’s Madras Eegulations—Prefatory Note.
2 The Code of Eegulations and Acts of the Governor-General in 

Council, for the Madras Pesidency, was published in 1818: that for the 
Presidency of Bombay appeared in 18511: the Bengal Code, extends to the 
year \853 .



Epitome of the Acts of Government: he has also given a 
very full Index. The arrangement of Mr. Harrison’s work 
renders it peculiarly convenient of reference. H e has retained 
the original division of the Code into five branches, and has 
entered the Supplements to each Regulation immediately after 
i t ; so that the whole Bombay Law on any given subject, as 
it stood in the year 1849, is presented to the reader in a con­
nected form.

The Acts of the Governor-General in Council were originally 
printed in India so soon as passed, and every publicity was 
given to them : they were also printed in England by order of 
the House of Commons.

Mr. Theobald has published at Calcutta a collection of the 
Acts of the Governor-General in Council, together with an 
Analytical Abstract prefixed to each Act, and copious Indices.
The first part of this collection appeared in 1844, and the 
learned Editor has since continued his work, issuing an annual 
part containing the Acts of each year.

A n Index to the Acts of the Governor-General in Council 
from 1834 to 1849, by M r. Small, appeared at Calcutta in 1851.

The Acts and Orders for the North-W estern Provinces for 
the year 1844 were published at A gra  in 1840.

I  he most important work th a t has yet appeared respecting 
the actual working of the system for the administration of jus­
tice in India, by the Company’s Courts, is M r. Macpherson’s 
treatise on the Procedure of the Civil Courts in Bengal.1 The 
author has followed the method adopted by the writers of books 
of practice in this country, and has executed his task with great 
ability and judgment. The acumen with which he deduces 
principles from the decisions of the Courts, and the lucidity of 
arrangem ent throughout the work, are remarkable, whilst the 
mass of authorities quoted in the m argin bear witness to his 
untiring industry and deep research. M r. Macpherson is an

1 The Procedure of the Civil Courts of the East-India Company in the 
Presidency of Fort William in regular suits. By William Macpherson, of 
the Inner Temple, Esq., Barrister-at-Law. 8vo. Calcutta, 1850.
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English barrister • and bis work proves, if proof were neces­
sary, the advantage of bringing a legal education to bear on 
the analysis and illustration of the intricate law of India, and 
the policy of the enactment of 184G (Act I .),1 which, opening 
a new Forum to the honourable exertion of the Indian bar, 
must eventually be of mutual advantage both to that bar and 
to the Company’s Courts.

A  very useful compilation by Mr. Marshman, entitled the 
Daroghah’s Manual,2 was published at Serampore in 1850.
This work includes every Rule and Order which it is important 
for the Police-officers to know, in the Regulations and Acts, 
in the Circular Orders of the Superintendent of Police, and ot 
the Nizam ut Adawlut, and in the Constructions and Reports, 
scientifically arranged. To render the work more complete, all 
the rules which determine the Police responsibilities of the 
Zamindars, and of all persons connected with the landed inter­
est, both in the Lower and in the North-W estern Provinces, 
are fully given. I t  must be observed, however, that this work 
does not comprehend the duties of Magistrates and the Super­
intendent of Police, except in connexion with the Officers of 
Police and the Zamindars.

In  the year 1852 Mr. Baynes published at Madras a good 
work on the Madras Civil Law' as contained in the existing 
Regulations and A c ts : it is accompanied by valuable Notes 
and Indices.

A  Digest of the Civil Regulations in force in the lower 
Provinces, Beng-al Presidency, alphabetically arranged entirely 
by the aid of that portion of M r. Clarke’s edition of the Bengal 
Regulations wdiich refers to the Civil Courts, appeared a t Cal-'O
cutta in 185G. I t  is a useful work.

1 By this Act every Barrister of any of Her Majesty s Courts in India is 
entitled, as such, to plead in any of the Sudder Courts of the East-India 
Company, subject, however, to all the rules in force in the said Sudder 
Courts applicable to pleaders.

~ The Darogah’s Manual, comprising also the duties of Landholders in 
connexion with the Police. By J. C. Marslunan. 8vo. Serampore, 1850.
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In  the same year a collection of the rules of practice of the 
Sudder Dewanny Adawlut at Calcutta from 1793 to the end 
of 1855 was compiled by Mr. J . Curran, and published “ by 
authority ” at Calcutta.

In  the year 1850 a Treatise on the Civil procedure of the 
Courts of the East-India Company in the Presidency of Fort 
St. George in suits and appeals, was written by Mr. Samuel 
Dawes, a District Moonsiff of that Presidency, and published 
at Madras. This treatise is expressly formed on Mr. Mac- 
pherson’s procedure of the Civil Courts in Bengal, already 
mentioned.

The only remaining work that I  have been able to procure 
on the present branch of the Law of India is an edition of the 
Acts of Government relating* to the Madras Presidency from 
1848 to 1855, which was edited by Mr. W. P . Williams, and 
published at Madras in 1850.

2 . N a t iv e  L a w s .

The earliest trace which we find of the reservation to the 
natives resident in our territories in India of their own laws 
and customs is in the Charter of Georg'e I I . ,  granted in 1753, 
in which there was introduced an express exception from the 
jurisdiction of the M ayors' Courts of all suits and actions 
between the Indian natives only, such suits and actions being 
directed to be determined among themselves, unless both parties 
should submit the same to the determination of the Mayors’
Courts. This, however, was merely an exception to the juris­
diction ; nor indeed does it appear that the native inhabitants 
of Bombay were ever actually exempted from the jurisdiction 
of the Mayors’ Court, or that any peculiar Laws were adminis­
tered to them in that Court.1

In Warren Hastings’ celebrated plan for the administration 
of justice, proposed and adopted in 1772, when the East-India

1 See Morley’s Digest, Vol. It. p. 345.
N



Company first took upon themselves the entire-management of 
their territories in India, the 23d Rule especially reserved their 
own laws to the natives, and provided that “ Moulavies or 
Brahmins ” should respectively attend the Courts, to expound 
the law, and assist in passing the decree.

Subsequently, when the Governor-General and Council were 
invested by Parliam ent with the power of making Regulations, 
the provisions and exact words of the 23d Rule above men­
tioned were introduced into the first Regulation enacted by 
the Bengal Government for the administration of justice. This 
Regulation wras passed on the 17th of April 1780.

B y section 27 of this Regulation it was enacted, a That in 
all suits regarding inheritance, marriage, and caste, and other 
religious usao-es or institutions, the laws of the Koran with 
respect to Mahomedans, and those of the Shaster with respect 
to Gentoos, shall be invariably adhered to.” This section was 
re-enacted in the following year, in the revised Code, with the 
addition of the word u succession.”1

In  the Statute Law relating to India no such express privi­
lege was granted until the year 1781 ] the 13th Geo. I I I .  c.
03, passed in 1773, which established the Supreme Court at 
P o rt William, and the Charter of Justice of that Court, con­
taining no clause specially denoting the law to be administered 
to the natives.

In  the former year, however, the declaratory A ct of the 21st 
Geo. I I I .  c. 70, which was passed for explaining and defining 
the powers and jurisdiction of the Supreme Court at F o rt 
W illiam in Bengal, expressly enacted, by section 17, that, in 
disputes between the native inhabitants of Calcutta, u their 
inheritance and succession to lands, rents, and goods, and all 
matters of contract and dealing between party  and party, shall 
be determined, in the case of Mahomedans by the laws and 
usages of Mahomedans, and in the case of Gentfis by the laws 
and usages of Gentfis ; and where only one of the parties shall

1 Beng. Jud. Keg. VI. 1781, s. 37.
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be a Mahomedan or Genth, by the laws and usages of the 
defendant.” Section 18 of the same Statute emphatically pre­
served to the natives their laws and customs, enacting that,
“ in order that regard should be had to the civil and religious 
usages of the said natives, the rights and authorities of fathers 
of families and masters of families, according as the same 
might have been exercised by the Gent ft or Mahomedan law, 
shall be preserved to them respectively within their said fami­
lies ; nor shall any acts done in consequence of the rule and 
law of caste, respecting the members of the said families only, 
be held and adjudged a crime, although the same may not be 
held justifiable by the laws of England.” The next following 
section provided that the said Court might frame such process, 
and make such Rules and Orders for the execution thereof in 
suits Civil or Criminal against the natives of Bengal, Behar, 
and Orissa, as might accommodate the same to the religion 
and manners of such natives, so far as the same might consist 
with the due execution of the laws and-the attainment of 
justice.

This reservation of the native laws to H indus and Muham­
madans was extended to Madras and Bombay by sections 12 
and 13 of the 37th Geo. I I I .  c. 142, passed in 1797, under 
which Statute the Recorders’ Courts a t those Presidencies 
were established. Section 1.2 of this S tatute re-enacted the 
18th section of the 21st Geo. I I I .  c. 7 0 ; and section 13 
repeated verbatim the 17th section of the same Statute already 
quoted, with the addition, however, of u or by such laws and 
usages as the same would have been determined by if the suit 
had been brought and the action commenced in a native C om !:o '
and where one of the parties shall be a Mahomedan or Gentoo, 
by the laws and usages of the defendant: and in all suits so to 
be determined by the laws and usages of the natives, the said 
Courts shall make such rules and orders for the conduct of the 
same, and frame such process for the execution of their judg­
ments, sentences, or decrees, as shall be most consonant to the 
religions and manners of the said natives, and to the said Iqws
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and usages respectively; and the easy attainment of the ends 
of justice ; and such means shall he adopted for compelling the 
appearance of witnesses, and taking their examination, as shall 
be consistent with the said laws and usages, so that the suits 
shall be conducted with as much ease, and at as little ex­
pense, as is consistent with the attainment of substantial 
justice.”

B y the 39th and 40th Geo. I I I .  c. 79, s. 5, and the 4th 
Geo. IV . c. 71, s. 9, all powers and authorities granted to the 
said Recorders’ Courts at Madras and Bombay were trans­
ferred to the Supreme Courts at those Presidencies to be esta­
blished respectively under the said Statutes. The 22d section 
of the Charter of Justice of the Supreme Court at Madras, and 
the 29th section of the Charter of Justice of the Supreme Court 
at Bomba}’, contain the 13th section of the 37th Geo. I I I .  e.
142, nearly word for word, and without any material addition 
or alteration.

Such is the Statute Law relating to this subject, and apply­
ing to the Supreme Courts of Judicature, and those natives 
within their jurisdiction. Of the Regulations passed for the 
direction of the Courts of the Honourable East-India Company, 
the first, as taking the lead in the enactment of this wise and 
just measure, has been already noticed. In  1793, section 15 
of Regulation IV . of the Bengal Code enacted, that “  in suits 
regarding succession, inheritance, marriage, and caste, and all 
religious usages and institutions, the Mahomedan laws with 
respect to Mahomedans, and the Hindoo laws with regard to 
Hindoos, are to be considered as the general rules by w hich 
the Judges are to form their decision.” This section was 
extended to Benares and the Upper Provinces by section 3 of 
Regulation V I I I .  of 1795, and section 16 of Regulation I I I .  
of 1803 of the Bengal Code. The former of these last-men­
tioned Regulations by section 3, also enacted, in addition to 
the provisions of section 15 of Reg. IV . ot 1793, that ‘‘ in 
causes in which the plaintiff shall be of a different religious 
persuasion from the defendant, the decision is to be regulated
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by the law of tlie religion of the latter; excepting where 
Europeans; or other persons; not being- either Mahomedans or 
Hindoos, shall be defendants, in which case the law of the 
plaintiff is to be made the rule of decision in all plaints and 
actions of a civil nature.”

In  the year 1831 Moonsiffs generally throughout Bengal 
were directed to administer the Muhammadan lavs with 
respect to Muhammadans, and the H indu laws with regard to 
H indus, in all cases of inheritance of, or succession to, landed 
property, and the law administered in such cases was to be the 
law of the defendant: where any doubts existed, they were 
enjoined to obtain an exposition of the law from the Law- 
officers of the Zillali Courts.1

In  the year 1832 a Regulation was passed for the Bengal 
Presidency, entitled, “ A  Regulation for modifying certain 
of the provisions of Regulation Y . 1831, and for providing 
supplementary rules to tha t enactment.” This Regulation2 
attracted but little notice at the time, partly by reason of its 
title, and partly because it was principally devoted to the 
enactment of rules for appeals, pleadings, and the practice of 
the C ourts: a most important innovation upon the rights of 
the natives was, however, unobservedly introduced. The 8th 
section of this Regulation rescinded the portion of section 3 
of Regulation V I I I .  of 1795 above quoted, and enacted that 
the rules contained in section 15 of Regulation IY . of 1793, 
and section 16 of Regulation I I I .  of 1803, should be " th e  
rule of guidance in all suits regarding'succession, inheritance, 
marriage, and cast, and all religious usages and institutions that 
may arise between persons professing the Hindoo and Maho- 
medan persuasions respectively.” The 9th section proceeded 
to declare “ that the above rules are intended, and shall be 
held to apply to such persons only as shall be bond fide pro­
fessors of those religions at the time of the application of the

1 Bt'Dg. Beg. V. 1831, s. 6. 2 Beug. Beg. Y U . 1832.
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Law to the case, and were designed for tlie protection of the 
rio-hts of such persons, not. for the deprivation of the rights oi 
others. Whenever, therefore, in any civil suit, the parties to 
such suit may he of different persuasions, when one party, 
shall be of the Hindoo and the other of the Mahomedan per­
suasion, or where one or more of the parties to such suit s a 
not be either of the Mahomedan or Hindoo persuasion, the 
laws of those religions shall not be permitted to operate to 
deprive such party or parties of any property to which, but ioi 
the operation of such laws, they would have been entitled. In 
all such cases the decision shall he governed by the principles 
of justice, equity, and good conscience; it being clearly under­
stood, however, that this provision shall not he considered as 
justifying the introduction of the English or any foreign law, 
or the application to such cases of any rules not sanctioned by
those principles.” „  .,

This innovation was confined to the Bengal Presidency, 
and did not excite much attention until a later period, being, 
as it were, smuggled into an enactment relating to the techni­
calities of practice, and being, moreover, very obscure m its 
wording.

When Courts of Judicature were first established by the 
East-India Company in the Madras Presidency, in the year 
1802, Regulation I I I .  of the new Code was formed on t le 
Bengal Beg. IV . of 1703, nearly the same words being used 
with regard to the reservation of the Hindu awl Muham­
madan laws as those employed in the latter Begu ation.

I n  the Bombay Presidency, in the year 1700, he Governor 
and Council also passed a Regulation to the hke eflect, but 
more explicit and extensive in its application. 1 Ins Begn a- 
tion, the fourth of the above year by its fourteen h sec on, 
sQcured to Hindu and Muhammadan defendants the beneht 
of their own laws in civil suits respecting “ the succession to, 
and inheritance of, landed and other property, mortgages, 
loans, bonds, securities, hire, wages, marriage, and cast, an. 
every other claim to personal or real right and piopei y,so



|( f) | <SL
v*«>—, ,flt$

NATIVE LAWS. 183

far as shall depend upon the point of law.” I t  also provided 
that, in the case of Portuguese and Pars! inhabitants, the 
Judge was to he guided by a view to equity in his decisions, 
making due allowance for their respective customs, so far 
as he could ascertain the same. Regulation I I .  of 1800 
re-enacted the same provisions.

In  1827, when all the Judicial Regulations previously 
passed by the Bombay Government were rescinded, it was 
enacted that “ the law to be observed in the trial of suits shall 
be Acts of Parliament and Regulations of Government appli­
cable to the case; in the absence of such Acts and R egula­
tions, the usage of the country in v\ hich the suit arose ] if 
none such appears, the law of the defendant, and m the 
absence of specific law and usage, justice, equity, and good 
conscience alone.” 1 H indu and Muhammadan law officers 
were appointed to the Courts, and enjoined to return answers, 
conformable to their respective laws, to such questions as 
should be put to them by the Courts.2

Early  in the year 1850, an Act was passed by the Govern­
ment of India, extending the principle of section 9 of Reg.
V I I .  of 1832 of the Bengal Code throughout the territories 
subject to the Government of the East-India Company. B y 
this Act it was declared, th a t “ So much of any law or usage 
now in force within the territories subject to the Government 
of the East-India Company as inflicts on any person forfeiture 
of rights or property, or may be held in any way to impair or 
affect any riu’ht of inheritance, by reason of his or her renounc- 
ino- or having been excluded from the communion of any 
religion or being deprived of cast, shall cease to be enforced 
as law in the Courts of the E ast-India Company, and in the 
Courts established by Royal Charter within the said terri­
tories.” 3

1 Bomb. Beg. IV . 1827, s. 2G.
2 Bomb. Beg. II. 1827, ss. 13. 29; Bomb. Eeg. IV . 1827, s. 27.
3 Acl X X I. 1850.

■ G° i ^ X
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In  the year 1850 an A ct was passed which contained the 
following- important rules. I t  was enacted that no marriage 
between Hindus should be invalid, or the issue illegitimate, on 
account of any previous marriage to another since deceased.
The widow’s rights in her former husband’s property were to 
cease (except where there was an express permission to 
re-marry) on a second marriage, as though she had died.
On the re-marriage of a H indu widow, it no guardian had 
been appointed by the will or testamentary disposition of the 
deceased husband for his children, the highest Civil Court 
having' original jurisdiction in the place where the deceased 
husband was domiciled at the time ot his death, was given the 
power of appointing' a guardian to have the care and custody ot 
the children during their minority, in the place ot the mother.
This appointment by the Court, was, however, dependent upon 
the petition of the father or paternal grandfather, or the 
mother or paternal grandmother, or any male relative ot the 
deceased husband. No childless H indu widow was made 
capable of inheriting to her deceased husband’s property by 
this Act, if  she were incapable of inheriting by the previous 
law. W ith  these exceptions, no widow was, by her re-mar­
riage, to forfeit any property, or right to which she would 
otherwise have been entitled, and every widow re-m arrying was 
declared to have the same rights of inheritance as though her 
re-marriage had been her first marriage. W hatever ceremo­
nies were necessary to constitute a valid marriage of a H indu 
female who had not been previously married, before the pass­
ing of this Act, were to have the same effect on the marriage 
of a H indu widow. Should the widow be a minor, and her 
marriage not have been consummated, she was declared to be 
incompetent to re-m arry without the consent of her father, 
failing him of her paternal grandfather, failing him of her 
mother, failing all these of her elder brother, and failing also 
brothers, of her next male relative. All persons knowingly 
abetting marriages made contrary to these provisions, were 
rendered liable to imprisonment or fine, or both, and such
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marriages might be declared void by a Court of Law. In  
any question, however, as to the validity of such marriages, 
the consent of relatives, as aforesaid, was to be presumed until 
the contrary was proved, and no such marriage coidd be 
declared void after consummation. In  the case of a widow of 
full age, or whose marriage bad been consummated, her own 
consent was held to be sufficient.1

Thus far as regards the native Civil Laws. I  now proceed 
to notice the Regulations respecting the reservation of the 
native Criminal Laws.

By W arren H astings’ plan in 1772, the Muhammadan 
Criminal Law was retained in the Criminal Courts subject to 
the interposition of Government, or of the subordinate English 
functionaries, where its provisions were manifestly unjust. In  
1790, when the Governor-General accepted the N izamut of 
Bengal, the Criminal Courts then established Avere directed to 
pronounce sentence according to the Muhammadan la w ; and 
in cases of murder accordino* to the doctrines of Y usuf andO
Muhammad,3 as has been already noticed. The Muhamma­
dan law Avas further ordered to be continued in the like manner 
in the Criminal Courts established in 1793.3

In  1832 it was enacted in Bengal tha t all persons, not pro­
fessing the Muhammadan faith, might claim to be exempt 
from trial under the provisions of the Muhammadan Criminal 
Code for, offences cognizable under the general Regulations.4

A t Madras, in the year 1802, provisions were made respect­
ing* the administration of the Muhammadan Criminal Law in 
the Courts of the E ast-India  Company, similar to those 
enacted in Bengal by Regulation IX . of 1793.®

The Criminal Iuav administered in the Company’s Courts at 
Bombay previously to 1827, was ordered to be regulated by 
the law of the accused p a r ty : Christians and Parsis to be

1 Act XV. 1856. 2 Beng. Eeg. X X V I. 1790, ss. 32, 33.
3 Beng. Reg. IX . 1793, ss. 47. 50. 74, 75.

4 Beng. Reg. V I. 1832, s. 5.
5 Mud. Reg. V II. 1802, ss. 15, 1G; Mad. Reg. T i l l .  1S02, ss. 9, 10, 11.
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judged on the principles of the English law, and Muhamma­
dans and H indus according. to their own particular laws.1 
The Muhammadan law was to be regulated by the Fatw a of 
the law officers, which was directed to be given according to 
the doctrine of Y usuf and Muhammad j respecting which, and 
the law of the H indus, the Judges were enjoined to refer to 
the translation of the H idayah by Hamilton, and of the 
H indu laws by Halhed and Sir William Jo n es ; as likewise 
to a tract entitled a Observations,” which then constituted part 
of the criminal Code for the province of M alabar and Salsette,
&c.2 I n  1819 the H indu Criminal Law was directed to be 
administered to Hindus in the special Court.3 The Native 
Criminal Laws were abolished in the Bombay Presidency in 
1827, and a regular Code substituted in their place.

The M uhammadan Criminal Law, even when first reserved 
■ to the natives of the British territories in India, was subjected 

to many important restrictions in its application; and it has 
been so modified by the subsequent Regulations in the Presi­
dencies of Bengal and Madras, as to present no vestiges of 
its sanguinary character, and but few of its original imper­
fections.4

The above are the Laws and Regulations now in force. I t

1 Bomb. Reg. Y. 1799, s. 30; Bomb. Reg. III . 1800, s. 36; Bomb. Reg.
VII. 1820, s. 17.

s Bomb. Reg. Y. 1799, ss. 36. 39; Bomb. Reg. I I I . 1800, ss. 36. 39 ;
Bomb. Reg. V II. 1820, sa. 17. 20.

3 Bomb. Reg. X . 1819.
I- ’pjje right existing in the Government to alter the Aiuhaminadan law 

appears to have been virtually recognized by the 13th Geo. III. c. 63, s. 7, 
vesting in it authority for the ordering, managing, and governing, in like 
manner (as the A'ct recites), to all intents and purposes whatever, as th e  
sam e now  a rc , o r  a t  a n y  tim e  h ere to fore  m ig h t h ave been, ex erc ised  by the 
President and Council in Select Committee because it was then  before 
tiie Legislature that the President and Council had  interposed, and altered 
the Criminal Law of the Province in 1772. Such alterations, and all future 
necessary amendments thereof, appear, by the above clause, to be legally 
sanctioned. See' Fifth Report from the Select Committee of the House of 
Commons, 1812, p. 40.

__J
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will be observed that, if we except the Bombay Regulations
IV . of 1799, I I .  of 1800, and IV . of 1827, the reservation 
of the Native Civil laws, both in the Statutes and Charters, 
and by the Regulations, was confined to Gentxls,' or Hindus, 
and M uhammadans; a broad distinction of the natives of 
India into two classes, which most probably arose from the 
ignorance of our ancestors, and not from any intention of 
excluding other nations or sects from the benefit of their own 
laws. There are, however, as is well known, many other 
natives of India, who are neither Hindus nor Muhammadans.
These form a large class, consisting of the Portuguese and A r­
menian Christians; the P a rs is ; the S ikhs; the Ja in s ; the B ur­
mese, and Avanese, who, together with the Chinese, many ot 
whom have become naturalized in India, are Buddhists; and 
some few originally from Java and the Eastern Archipelago: 
to this class may be added the usual complement of that cosmo­
politan parasite, the Jew. All these have their peculiar laws 
and usages, many of which are more or less connected 'with 
their religious creeds: they seem, however, to be excluded 
from the benefit of such laws in the Queen’s Courts. In  the 
Supreme Court at Calcutta a case appears to have been once 
decided according- to the Sikh law,1 2 but this was by reference 
to the P an d its ; and thus, to use Sir Edward H . E ast’s own 
words, he being Chief Justice at the time, “ The difficulty was 
o-otten over, bv considering the Sikhs as a sect of Gentoos or 
Hindoos, of whom they were a dissenting branch.”3 A t any

1 The late Sir Edward Hyde East, in his evidence before the Committee 
of the House of Lords in 1S30, speaking of the term “ Gent us,” used in the 
21st Geo. III . c. 70, observes, “ Whether that was intended to comprehend 
all other' descriptions of Asiatics who happened to be located within the 
British bounds of India is perhaps very difficult to be told at this time of
day.” —Minutes of Evidence, p. U S. 4to. edit.

3 D o e  deni. J&ssenchunder Shaio v. Baidam Beclce. Morley’s Digest,
Vol. II. p. 22.

3 Appendix to Sir E. II. East’s Evidence before the Select Committee of 
the House of Lords, 1830, p. 110. 4to. edit.
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rate, it has been more than once held at Calcutta, that with 
the exception of H indus and Muhammadans, no suitor of the 
Supreme Courts is entitled to have any special law applied to 
his case.1 In  an old case it was decided by the Supreme 
Court at Bombay,2 that the Portuguese laws, in all points of 
succession, and of all personal rights, as those of husband and 
wife, remained in full force as regards the Portuguese in Bom­
bay ; 3 but it was also held in the same case that the law of 
Portugal could not, of its own force, operate at Bombay, and 
that the Portuguese were subject to the law of England alone, 
with the reservation of certain customs. Questions between 
Pars! litigants in the Supreme Court a t B o m l^  appear to 
have been formerly adjudicated according to the provisions of 
the H indu law, where there was no custom adduced to the 
contrary .4 A  recent case,5 also decided in the Supreme Court 
a t Bombay, has determined that the ecclesiastical jurisdiction 
of the Court extends to Parsis, and that for such purpose 
they are included in the words “ B ritish subjects,” contained 
in the clause of the Bombay Charter conferring- such juris­
diction.

Questions of H indu law, which come within the specification 
of the Statutes and Charters, are adjudicated in the Supreme 
Courts according to the doctrines of each particular school of 
law entertained by the parties, or according to any parti­
cular custom clearly proved to exist among such parties. 
W ith respect to Muhammadans, however, it is stated by 
Baillie, in the preface to his Treatise on Inheritance, tha t no 
other than the Sunni law has ever been administered in the

1 Jelb  v. le fev re , Cl. Ad. R. 1S29, 56. Musleah v. Musleah, 1 Fulton,
420. Grant, J ., however, dissented in this latter case, and thought that 
the Jewish law ought to be applied.

2 De Silveira v. Texeira. Morley’s Digest, Vol. II. p. 217.
3 And see Kir Ralph Rice’s evidence before the Select Committee of the 

House of Lords, 1830, p. 168. 4to. edit.
4 Ibid, p 168.
5 Perozcboy v. Ardaseer Curscljcc, Morley’s Digest, Vol. II. p. 335.
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Supreme Court at Bengal.1 I t  may be true that no case may. 
as yet have occurred in that Court, in which the parties held 
other than the Sunni doctrines ; hut there can he little doubt 
that, in the event of a case arising- between Muhammadans 
not being- Sunnis, the law administered would be according 
to the religious persuasion of the litigants. In  a case recently 
decided in the Supreme Court at Bombay, where the parties 
held particular tenets scarcely compatible with the M uham­
madan law, Sir E . Perry, C. J ., in delivering judgment, 
remarked—a I  am clearly therefore of opinion, tha t the effect 
of this clause in the Charter is, not to adopt the text of the 
K uran as law, any further than it. has been adopted in the 
laws and usages of the Muhammadans who came under our 
sway ; and if any class of Muhammadans, Muhammadan dis­
senters as they may be called, are found to be in possession of 
any usage which is otherwise valid as a legal custom, and 
which does not conflict with any express law of the English 
Government, they are just as much entitled to the protection 
of this clause as the most orthodox Sunni who can come 
before the Court/ ’2 This language would of course apply 
equally to the Im am lyah doctrine 5 and indeed the learned 
Chief Justice seems inclined to a much more liberal inter­
pretation of the law than has prevailed in the Supreme Court 
a t C alcutta; for he g-oes on to say, “  How far the peculiar 
laws of non-Christian aliens would be recognized, it may not 
be very easy, nor is it necessary, to define beforehand. On 
each occasion it would afford m atter for judicial discussion and 
determination when the question arose. But. on very many 
questions, such as marriage, divorce, succession, and, possibly, 
adoption, there seems no reason to doubt tha t tne proper law 
to be referred to for the decision of any controversy, would 
not be the law of the Christian community, but the law

1 Baillie, Muhammadan Inheritance, Preface, p. vi.
2 Case o f  the Kojahs and Memon Cvtchees. Morley’s Digest, Yol. II . 

p. 4411.
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and usfu'-e of the peculiar non-Christian class.” And again,
“ The conclusion I  draw is, tha t if a custom, otherwise valid, 
is found to prevail amongst a race of eastern origin, and 
non-Christian faith, a British Court of Justice will give eif'ect 
to it, if it does not conflict with any express A ct of the 
Legislature.” 1

In  the Courts of the Honourable East-India Company an 
extended and liberal interpretation of the wording of the 
Regulations has always existed 52 and ive And, accordingly, 
numerous cases th a t have been decided according to the laws 
of the Portuguese, Armenians, Jains, and Parsis, so far as 
such laws could be ascertained, and the tenets of the Shfah 
sect of Muhammadans.3

In  practice, as I  have already mentioned, the H indu usages 
and customs, and laws relating to gifts and contracts are le- 
coo-nized, and the jMuhammadan Law has been applied to a 
variety of cases which may be arranged under the heads of 
Inheritance, Sale, Pre-emption, Gift, Wills, M arriage, Dower, 
Divorce, Parentage, Guardians and Minority, Slavery, E n ­
dowments, Debts and Securities, Claims and judicial matters.

I t  does not appear that any appeal has been presented to 
the P rivy  Council against any decision of the Courts below

1 Morley’s Digest, Vol. II . pp. 416, 447.
- The Advocate-General recommended, in a case submitted to him by the 

gadder Dewanny Adnwlut of Bengal, in Feb. 1709, that foreign laws and 
customs not Hindu or Muhammadan should be ascertained by evidence.
It may be observed, that the in te n tio n  of the Regulations does not seem to 
have been to confine the reservation of the native laws to Hindus and 
Muhammadans. For instance, we find in the original rules regulating 
special appeals, that such appeals were to be allowed when the judgment 
should appear to be inconsistent with the Regulations, or with the Hindu 
and Muhammadan laws, in cases which were required to be decided by 
those laws, o r  w ith  a n y  o th e r  la w  o r u sage w h ich  m ig h t l e  a p p lica b le  to  th e  

case.
s See the placita under the title Gift, numbers SI, 82. H usband and 

W ife, numbers 80 e t  sec/.; I nhebitance, numbers 323 e t  seq . ; and Phac- 
t io e , 234, e t  seq . Morley’s Digest, Vol. I. pp. 272. 298. 349. 521.
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founded on other native laws than those of the Hindus and 
Muhammadans. The Judicial Committee of the Privy Council, 
however, receive the Shfah law, and have so construed the 
Bengal Beg’. IV . of 1793, in a case which was decided in
1841.1 I n  another case, also, they decided, in general terms, 
that they were bound to take notice of the law of the coun­
try  from which the appeal came, and to decide according' 
to it, even although it had not been noticed in the Court 
below.2

Such is the present state of the Law, and the practice of 
the Courts, with respect to the admission of the nath e lav s ) 
and whatever may be the ultimate effect of the recent 
innovations, it cannot be denied that the preservation of such 
laws is in conformity with the doctrines of the ablest writers 
on jurisprudence, and is founded on u the wisdom ol experience 
and the dictates of humanity.”3

W arren Hastings, in pursuance of -that enlightened and 
liberal policy which so eminently distinguished his govern­
ment in India in all that regarded the conciliation and welfare 
of its native inhabitants/ was, as we have seen, the first to 
recommend and adopt the preservation of their laws. In  
furtherance of his plan for the administration of justice, he 
stated, in a letter addressed to the Court of Directors, in 
M arch 1773, “ That in order to render more complete the 
Judicial Begulations, to preclude arbitrary and partial judg-

1 Rajah, Deodar Hossein v. Ranee Znhooroonisa. 2 Moore Ind. App. 4-11,
3 Sumboochunder Chowdry v. JVaraini Dibeh. 3 Knapp 53.
3 Strange’s Elements of Hindu Law. Vol. T. Introd. p. x. 2d edit.
1 “ Ilo  was the first foreign ruler,” says Lord Macaulay, “ who succeeded 

in gaining the confidence of the hereditary priests of India, and who induced 
them to lay open to English scholars the secrets of the old Brahminical 
theology and jurisprudence.” This, however, is but a tardy acknowledg­
ment, introduced nearly at the end of au essay attacking on almost every 
point the public and private character of the great Governor-General.— See 
Macaulay’s Essays, Vol. III . 5th edit.
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ments, and to guide the decisions of the several Courts, a veil 
digested Code of Laws, compiled agreeably to the laws and 
tenets of the Mahometans and Gentoos, and according to the 
established customs and usages, in cases of the revenue, would 
prove of the greatest public utility j”1 2 and in a subsequent 
letter, with which he transmitted to England a specimen of a 
H indu Code drawn up by his order, occurs the following 
remarkable passage:—a From the labours of a people, how­
ever intelligent, whose studies have been confined to the 
narrow circle of their own religion, and the decrees founded 
upon its superstitions, and whose discussions in the search 
of tru th  have wanted that lively aid which it can only 
derive from a free exertion of the understanding, and an 
opposition of opinions, a perfect system of jurisprudence is 
not to be expected. Y et if it shall he found to contain nothing- 
hurtful to the authority of Government, or to the interests 
of society, and is consonant to the ideas, manners, and in­
clinations of the people for whose use it is intended, I  
presume that, on these grounds, it will be preferable to 
any which even a superior wisdom could substitute in its 
room.

N or must the opinion of Sir William Jones on this subject 
be om itted; an opinion, it is true, given some time after the 
measure which lie recommends had been adopted by the 
Government, in accordance with the views of H astings, but 
which loses none of its authority on tha t account, gaining, on 
the contrary, additional weight, as being not merely the theo­
retical idea of an able man, but the well-considered result of a 
five years’ residence in India, devoted, with unprecedented 
success, to the intimate study of those very laws and institu­
tions, the preservation of which he so warmly advocates.

1 Proceedings of the Governor and Council at Fort William respecting 
the administration of justice amongst the natives in Bengal, p. 33. 4to. 1 / 74.

2 lb. p .  35.
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a  ^Tothing,” says Sir William Jones/ “ could be more obvi- 
ously just than to determine private contests according- to those 
laws which the parties themselves had ever considered as the 
rules of their conduct and engagements in civil life ; nor could 
any thing be wiser than, by a legislative act, to assure the 
H indu and Muselman subjects of Great B ritain tha t the 
private laws which they severally hold sacred, and a violation 
of which they would have thought the most grievous oppres­
sion, should not be superseded by a new system, of which they 
could have no knowledge, and which they must have consi­
dered as imposed on them by a spirit of rigour and into­
lerance”

Such, then, was the opinion of these great m en; and although 
they wrote more than half a century ago, it is still entitled to 
0Ur respect at the present day. The laws of the Hindus and 
Muhammadans are part and parcel of their religion, and be­
lieved by them to be of divine revelation.; little or no change 
has taken place in the religious opinions of the natives since 
the days of H astings and Jones; the H indu still venerates the 
Institutes that have served to regulate the conduct of his fore­
fathers for upwards of twenty centuries; and the Muhammadan 
looks v ith undiminished respect on the precepts transmitted to 
him in the K uran by one whom lie deems to be the last and 
the chief of the prophets of God.

A  host ol other writers, capable from long experience of 
forming a just estimate, might be quoted, upholding the same 
views: amongst them we find Verelst, Teignmouth, Strange, 
H arington, and William M acnaghten; whose names alone 
are sufficient in themselves to guarantee the value of their 
opinions on all questions connected with the welfare of the 
natives of India.

The Regulation V I I .  of 1832 of the Bengal Code, passed,

Letter to the Governor-General and Council of Bengal, dated March 19,
17S8. Sir W . Jones’s Works, Yoi. I1T. p. 73*. 4to. Loud. 1799.

0
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at the time, for reasons which I  have already alluded to, with­
out attracting- any particular attention, although the object ot 
the Regulation was, in effect, to abrogate so much of the H indu 
law as provided that a convert to Muhammadanism or Chris­
tianity should forfeit all claim to his share of any heritable 
p roperty : a most serious innovation upon the H indu law, 
affecting the system in one of its most important branches, and 
interfering in a powerful degree with the most vital doctrines 
of the H indu  religion.

I t  was not until a more formal proposition vras made in 
1842, and again subsequently in 1845 when the Lex loci wras 
taken into consideration, to alter the native laws as regards 
inheritance and exclusion from cast througiiout, tha t any 
opposition was raised.1 2 A  D raft A ct was prepared and sub­
mitted to the Government by the Indian Law Commissioners, 
in the former year, and again in 1845, containing a provision, 
that so much of the H indu and Muhammadan law as inflicted 
forfeiture of rights or property upon any party renouncing, or 
excluded from, the communion of the H indu or Muhammadan 
religion, should cease to be enforced as law-in any of the Courts 
in Ind ia .3 The H indus presented memorials to the Governor- 
General, strongly expressive of them dissatisfaction at the pro­
posed enactment, which they regarded as a violation of a solemn 
pledge, founded upon the A ct of a superior and supreme legis­
lature, confirmed by the local Government, and acted upon 
from the very period of British connexion with the Eastern 
Empire. They further intimated a fear tha t the security in 
person, property, and religion, hitherto ensured to them, thus 
undermined in one instance, m ight eventually be denied them 
altogether.3 The proposed enactment was not sanctioned by 
the Governm ent; but the recent A ct X X I. of 1850, passed by

1 Special Reports of the Indian Law Commissioners, 1813, p. 34G et seq. 
Ibid. 1847, p. 007 et seq.

2 Ibid. p. 3 7 1 ; Ibid. 1847, pp. 630. 682.
•J Ibid. 1847, p. 640 et set/., and p. 619 et seq.
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tlie Legislative Council of India, extending1 the provisions of 
tlie 8th and 9th sections of the Bengal Regulation V I I .  of 
1832, is to nearly the same effect, and has again called forth 
the remonstrance and roused the jealous suspicions of the H in­
dus. A ct X V . of 1856, legalising- the re-marriage of H indu 
widows, was a second positive and direct infringement of the 
H indu law ; it does not appear to have produced so much 
dissatisfaction amongst the H indu community as was antici­
pated, but this and tlie Act last mentioned may be ranged 
amongst the numerous probable causes of the late rebellion.

The policy of the enactment of Act X X I. of 1850 is 
perhaps questionable: the beneficial results expected from 
frs operation are at least doubtful. I  allude, of course, 
to its anticipated effect in increasing the number of converts 
lo Christianity. I f  it be true that the disinheritance, which, 
by the H indu law follows apostacy, militates against eon- 
v ersion to the truth,— that is, in other words, tha t many 
Hindus would become Christians were it not for the prospect 
° f  i°ss the}' would thereby sustain,— tlie question ai-ises, in 
the first place, whether it be desirable to receive such lukewarm 
believers into our Church ? As Avell might we offer bounty- 
money to recruit the ranks of Christianity from the multitudes 
who would be willing to make a traffic of their consciences.
Again, it is not reasonable to suppose that to y  great accession 
v dl be made to the number of converted H indus by the ope­
ration of this new Law. Tlie converts front the H indu creed 
to Muhammadanism have of late years been very numerous; 
indeed, it is to be feared, far more numerous than those who 
have rewarded the labours of our Missionaries by embracin'*- 
the Christian religion; and this, be it observed, notwithstand­
ing' the H indu laur of forfeiture which has been denounced as 
holding so chief a place amongst the preventives of conversion, 
fro m  this it may fairly be inferred that the comparative ill 
success of the Missionaries arises, not from the disabilities 
under which apostates and outcasts labour according to the 
H indu law, but rather from the fact that the Muhammadan 
pi'iest, however inferior in general education, has a much
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greater knowledge of the people with whom he has to deal, 
and consequently a stronger hold upon their minds and inva­
ginations, than tha t possessed by the Christian pastor. Such 
being the case, why do not our Missionaries try  to attain the 
same legitimate power of convincing the heathen ? Let them 
endeavour to obtain a more complete insight into the manners 
and customs of the natives, and a thorough knowledge of their 
languages; let them strive to convert by persuasion, instead of 
calling in the strong arm of the law to break down religious 
institutions which their ignorance has fruitlessly assailed ; let 
them learn before they try  to teach, and all will be well. 
Education is advancing with rapid strides, thanks to the effec­
tual measures th a t have been adopted by the Government; and 
by its means, and not by the ill-judged violence of over zealous 
innovators, we may hope to see the dark superstitions of the na­
tives gradually but trium phantly superseded by the light of 
Christianity. Then, and then only, will the time have arrived 
for extending to the mass of our Indian fellow-subjects the 
benefit of laws which they now can neither understand nor 
appreciate, and for effacing those institutions upon which their 
present social happiness so largely depends. The day has 
gone by when conversion was enforced by a mandate of the 
ruling power. The A ct of 1850 has been termed an A ct for 
the promotion of religious liberty 5 but surely such a name 
can scarcely be applied with propriety to a law which not 
only implies a violation of the rights of property, but, in the 
case of a H indu, forbids him to hope for happiness in another 
world, whensoever his heir shall choose to forsake the faith 
of his forefathers.1

1 I t  is hardly necessary to state that the Hindus believe the attainment 
after death of “ bliss in other worlds, immortality and heaven” to depend 
upon the proper performance of obsequies by the next heir of the deceased, 
the inheritance and the performance of the obsequies being inseparable. 
These obsequies cannot be performed by an apostate, or by one excluded 
from cast, who, in either case, is considered to be virtually dead, the per­
formance of the funeral rites, and the consequent inheritance, devolving 
upon the next in succession. By the law of the Kanin an infidel cannot 
succeed to the estate ol‘a Muhammadan.

' G° i^ X



In  considering1 the propriety of altering' or abrogating' the 
H indu or Muhammadan laws, all pre-conceived notions of the 
relative excellence of the English and native systems of juris­
prudence should be taken as secondary considerations; nor 
should it he called in question whether such systems are in 
themselves good or bad ; for it should never be forgotten, that,
111 the present state of society in India, they are undoubtedly 
the best adapted to the wants and prejudices of the people who 
form the great bulk of the population of the country; that they 
are an integral part of the faith of that people; and that, 
though we may not be bound by absolute treaty, we have vir­
tually pledged ourselves to preserve them by repeated procla­
mations and enactments.

The laws of the remaining class of natives, viz. those who 
are neither H indus nor Muhammadans, are placed in a very 
different position. In  some instances these laws are irrespective 
of religion; in almost all they depend more upon local customs 
than on written Codes; they never appear to have been ad­
mitted into the Queen’s Courts ; and whenever they have been 
administered in those of the East-India Company, with the 
exception of the Bombay Presidency, it has been done by a 
iberal extension by the Judges of the wording of the Reo-u- 
ations : added to this, the Government has never pledged itself 

m any way to preserve or administer such laws. The class 
itself, although collectively numerous, is composed of different 
st t ts and nations, v hich, taken separately, are of small extent 
and few in numbers, and mostly either foreign to the country, 
of but recently established th e re ; and, finally, many of tliis 
class are anxious to he ranged under the protection of the 
British laws, instead of being subjected to the arbitrary rules 
of ill-ascertained usage.

Ihe Armenians of Bengal, so long since as the year 1836, 
presented a petition to the Governor-General, in which, after 
setting forth the destitution of their legal condition, they add,

A» Armenians have ceased to be a nation since the year of 
our Lord 137b, and no trace of their own law is now to be

' G° i^ X
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discovered, your petitioners humbly submit that the bow ot 
England is the only one that can, upon any sound principles, 
be permitted to prevail; and that it is moreover the law which 
was promised to Armenians at the time of their settlement in 
the country/’ This alleged promise is contained in an agree­
ment between the Honourable E ast-India  Company and Cogee 
Phanoos Calendar, an eminent Armenian merchant, which 
agreement is dated the 22d of .Tune 1688/ I t  is unnecessary 
to discuss either the validity or the meaning of the agreement, 
as it is the desire only, and not the rights of the Armenian 
people, with which we are concerned in the present instance,
and this desire is explicit. .

The Parsls, who, i f  not the most numerous, are certainly the
most wealthy and most influential of this class of natives on 
the Bombay side of India, are anxious to have a written law 
framed for their sect, though they do not exactly want the 
English law, for instance, in respect to their widows and 
daughters, in regard to their share of the inheritance on a 
man’s dying in testate/

I t  would seem, therefore, that, as relates to this class ot 
natives, the enactment of a Lex loci would not only be justifi­
able, but productive of benefit; and it would doubtless put 
an end to much uncertainty and many of the difficulties 
which a t present encompass the administration of justice in 
the Mofussil.

I  shall now proceed to give a succinct account of the dif­
ferent native laws administered in our Courts m In d ia ; of t ie 
distinction between the various doctrines entertained by the 
native law yers; in what districts, and amongst what sects, 
they prevail; and of the works in which such laws are written, 
and on which such doctrines are founded. 1 2

1 Special Reports of the Indian Law Commissioners 1842, p. 405.
2 See the Minute of Sir George Anderson, dated 23d January 1813 ; 

and the Minute of Mr. Giberne, dated 27th January 1843. Ib. 1847, pp. 
019. 021.
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( l )  H in d u  L a w .

(a) O f  the Sources o f  th e  L a w .

The civil and relio-ious laws of the Hindus are believed bvO *
them to be of divine orig in; one portion called Sruti, or “ That 
which is heard/’ and which constitutes the Vedas, being sup­
posed to be in the Very words revealed by Brahma himself; 
and another denominated Smriti, or “ That [which is remem­
bered,” comprising the Dharma Sastra, and imagined to have 
been communicated to mankind through the medium of inspired 
writers.

The Dharma Sastra comprehends not only Law in its usual 
sense, but rules for religious observances, and ancient and 
modern rituals. I t  is, however, generally understood as 
meaning exclusively Forensic Law and Civil duties, which are 
considered by the H indu lawyers under the distinct heads of 
Private contests and Forensic practice; the former head com­
prehending’ Law, private and criminal, whilst the latter includes 
the forms of procedure, the rules of pleading, the law of evi­
dence, adverse titles, oaths, and ordeal.1

Both the Sruti and the Smriti are interpreted by the same 
rules, which are collected in the Mlmansas, or disquisitions on 
proof and authority of precepts, and considered to be a branch 
of philosophy. The Mlmansas are described by Colebrooke as 
u properly the logic of the law .”2

1 Colebrooke’s Digest of Hindu Law, Vol. I. Pref. p. xii. Svo. Loud.
1801.

2 'p(ie two Mimausas (for there are two schools of metaphysics Under this 
title) are emphatically orthodox. The prior one (Purva), which has Jaimini 
for its founder, teaches the art of reasoning, with the express view of aiding 
the interpretation of the Vedas. The latter (Uttara), commonly called 
Vedanta, and attributed to Vyasa, deduces, from the text of the Indian 
scriptures, a refined psychology, which goes to a denial of a material world. 
— Colebrooke on the Philosophy of the Hindus. Essays, Vol. I. p. 227.; and 
see Transactions of the Royal Asiatic Society, Vol. I. p. 139.

/V u *6 • Goi*N. "**
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(/<) On the various Schools o f  JltncKt Law.

In eastern India the Vedas and the Mlmansas are less 
studied than in the south, and the lawyers of Bengal and 
Behar take the Nyaya,1 or dialectic philosophy, for rules of 
reasoning" and interpretation of the Law.2 Hence arose the 
two principal schools, which deduced different inferences from 
the same maxims, and from which other schools again have 
diverged, each interpreting the Law according to the dicta  of 
some favourite author.

Five Schools of Law may be said to exist at the present 
day: viz. the Gauriya (Bengal), Mithila (North Behar), 
Benares, Maharashtra (the Maratha country), and Dravida 
(the soutli of the peninsula).

I t would be almost impossible, to define with accuracy the 
limits of these several schools; nor, indeed, is there that great 
distinction between them which by most writers has been 
supposed to exist. The Bengal School, it is true, stands 
nearly alone, particularly with regard to the law of Inheri­
tance, in which there is a wide difference in doctrine between 
the northern and the other schools, the latter receiving 

. some treatises in common, which are totally rejected by the 
Gauriya lawyers. The Beng’al school assimilates in some 
points with that of Mithila; inheritance, however, being still- 
excepted.

Looking to the wrest and south of India, we find that the 
main distinction between the Benares, Maharashtra, and Dra­
vida schools, is, in fact, rather a preference shewn by each 
respectively for some particular work as their authority of

1 The Nyaya, of which Gautama is the acknowledged author, furnishes a 
philosophical arrangement, with strict rules ot reasoning, not unaptly com­
pared to the Dialectics of the Aristotelian school. Colebrooke on the 
Philosophy of the Hindus. Essays, Vol. I. p- 227.

Colebrooke, in Strange's Hindu Law, Vol. I. p. 310. Second edition.
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Law, than any real or important difference of doctrine. I t  is 
very probable that this preference for particular treatises arose 
originally, not so much from their actual, or even fancied, 
superiority over other works, as from the ignorance of the 
lawyers, practically, of the existence of authorities not gene­
rally current in their respective provinces, and from the fact 
that such law-books were, in most cases, first promulgated 
in the very districts in which they are now pre-eminent.

In  all the western and southern schools the prevailSig 
authority is the nearly-universal M itakshara; and although 
the Marathas may prefer the M ayukha to the Madhavlya, 
and the contrary may be the case in the K arnata country, 
whilst in other districts other treatises are referred to, still the 
Lawr itself, even in regard to inheritance, is essentially the 
same throughout southern India.

However, as there does exist this distinction between the 
Bengal school and those of the west and south, and this pre­
ference with respect to the books referred to, it becomes
advisable to wive some idea of the extent and situation of the ©
districts where the doctrines of the several schools are 
current.

The Gauriya, or Bengal school of Law, prevails over the 
whole province of Bengal Proper, and apparently is co-ex- 
tensive with the Bengali language, or, at least, is of authority 
wherever the Bengali is spoken by the inhabitants of the 
country.

The Mithila school is tha t of north Beliar, or Tirlmt, the 
ancient kingdom of Mithila, which, though not often men­
tioned in history, is famous for having been the residence of 
Slta, Kama’s wife.

The doctrine of the school of Benares is followed in the city 
and province of tha t name, and is the prevailing school of 
middle India. This doctrine is also current in Orissa, and 
extends from Midnapur to the mouth of the Hooghly, and 
thence to Cicacole.

The Maharashtra is the school which governs the law in the

' G°l& x
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country of tlie Mai’athas. The south limit of the Maratha 
country may be loosely stated as passing- from Goa through 
Kolapur and Bidr to Chandra: the eastern line follows the 
Warda river to the Injadri, or Satpura hills; south of the 
Nerbudda, and which forms its northern limit, as far west as 
TNandod j and the western boundary may be marked by a 
line drawn from Nandod to Daman, and thence following the 
sea-coast as far as Goa: in other words, the Maharashtra 
school prevails wherever the Marathi language is spoken by 
the natives.

The Dravida school is that of the whole of the southern 
portion of the peninsula; but it may be subdivided into three 
districts, in each of which some particular law treatises have 
more weight than others: these districts are, Dravida, pro­
perly so called, Karnataka, and Andra. Dravida Proper is 
the country where the Tamil language is spoken, and occupies 
the extreme south of the peninsula: its boundaries may be 
traced by a line drawn from Pulicat to the ghats between 
Pulicat and Bangalur, and then following the ghats westward 
and along the boundary between Malabar and Kanara to the 
sea, including Malabar. The Karnataka country is bounded 
on the west by the sea-coast as far as Goa, thence by the 
western ghats up to Kolapur, to the north by a line drawn 
from Kolapur to Bidr, and on the east by a line from Bidr 
through Adoni, Anandpur, and Nandidrug, to the ghats 
between Pulicat and Bangalur: this is the country where the 
Karnataka language is now spoken. The third district, the 
Andra, where the Telinga or Telugu is now the spoken lan­
guage, extends from the boundary line last mentioned, and 
which, prolonged to Chandra, will form its western limit; on 
the north it is bounded indistinctly by a line running eastwards 
to Sohnpur on the Mahanaddi river; and on the east by a 
line drawn from Sohnpur to Cicacole, and thence to Pulicat, 
where the Tamil country begins. Mr. Ellis imagines that 
there are laws existing in the southern provinces which are of 
higher antiquity than those introduced from the north,



although not all derived from the same s our c e t h i s  sup­
position is favoured by the fact, that Professor Wilson thinks 
it probable that the civilization of the south of India may date 
as far back as ten centuries before Christ.

These are the limits of the various schools of Law, so far as 
they can be approximatively defined. I t  must, however, be 
borne in mind, that though some works have espeeial weight 
respectively in the several schools, it seems that most of them, 
if known, would be respected in all, excepting Bengal; the 
broad division of doctrine being between the Law of Bengal 
and that of Benares, to which latter all the remaining schools 
more or less assimilate.

I  shall now consider the law-books of the Hindus generally; 
and then proceed to describe them se r ia tim , specifying such 
as are of chief authority, or more generally referred to by the 
lawyers in the respective schools and districts.

(c) On the Hindu Law-Books.

The Dharma Siistra may be conveniently divided into three 
classes—

I. The Smritis, or Text-books, which are the foundation of 
all Hindu law, and which are attributed to various ancient 
ltishis, or sages, who are supposed to have been inspired. These 
Smritis are all, with slight variation, in form and doctrine the 
same with the Institutes of Manu.

I I .  The Vyakhyana, or Glosses and Commentaries upon 
these Smritis, many of which partake of the nature of Digests.

I I I .  The Nibandhana Grantha, or Digests properly so 
called, either of the whole body of the Law or of particular 
portions thereof, collected from the text-books and their 
commentators.

A fourth class of works may be added as an authority of 1

1 Ellis, on the Law-Books of the Hindus, in the Transactions of the 
Literary Society of Madras. Pt. I. p. 17.
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H indu law, viz. the works on the subject by European 
authors. These I  shall mention separately.

I .  The Smritis, Text-books, Institutes, or Collections (San- 
hita), attributed to various Rishis, are all divided into three 
K  and as, on sections; the first, Achara, treating- of religious 
ceremonies and daily observances ; the second, Vyavahara, of 
law and the administration of justice ; and the third, Prayas- 
chitta, relating- to penance and expiation.

The Smritis are enumerated differently by various Avriters : 
the Padm a P urana  gives the names of thirty-six Rishis 5 
whilst Yajnavalkya, and P arasara  mention only twenty. 
Yajnavalkya gives the following- lis t:— M anu, A tri, Vishnu,
H arita , Yajnavalkya, Usanas, Angiras, Yania, Apastamba, 
Samvarta, K atyayana, Vrihaspati, Parasara, Vyasa, Sankha 
and Likhita (Avho were brothers, and wrote each a Smriti sepa­
rately, and one jointly, the three being- iioav considered as one 
work), Daksha, Gautama, Satatapa, and Vasishtha. Parasara,
Avliose name appears in the aboAre list, enumerates also tw enty 
select au thors; but instead of Yama, Vrihaspati, and Vyasa, 
he gives the names of Kasyapa, Gargya, and Prachetas .1 The 
P adm a P urana, omitting- the name of A tri in Yajnavalkya’s 
list, completes the number of thirty-six above-mentioned by 
adding Marichi, Pulastya, Prachetas, Bhrigu, N arada, K as­
yapa, VisAvamitra, Devala, Rishyasring’a, G argya, Baudhayana, 
Paithm asi, Jabali, Sumantu, Paraskara, Lokakshi, and K u- 
t.humi. Of these writers four have been respectively considered 
as the principal authorities in each of the four ages of the world; 
viz. M anu in the K rita  Y uga ; Gautama in the Treta Y u g a ;
Sankha and Likliita in the D w apara Y u g a ; and P arasara in 
the Kali Y uga, or present age. Several Smritis are some­
times ascribed to the same author : his greater 01 lesser In s ti­
tutes (V rihat or Lag’hu), or a later work of the author aa hen 
old (Vriddha).8 1 2

1 Parasara, I . 13 ; 16.
2 Colebrooke in Strange’s Hindu Law, Vol. I. p. 31G. 2d edit.
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I t  appears from internal evidence to be probable that treatises 
attributed to these Bishis are extant, which, like the Puranas, 
all of which are said to have been written by Vyasa, are by 
different authors; and indeed, as the reputed authors are men­
tioned in the texts in the third person, it is likely, as explained 
by the commentators, that the text-books wrere compiled by the 
pupils from the oral instructions of their master.

Whatever may be the authenticity or antiquity of these 
books, they are all venerated by the Hindus as next in sanc­
tity to the Vedas themselves, their authority being-, moreover, 
confirmed by a text from the same holy writings, thus trans­
lated by Sir William Jones, according to the gloss of 
Sankara:— u  God having created the four classes, had not 

et completed his work: but in addition to it, lest the ro)-al 
and military class should become insupportable through their 
power and ferocity, he produced the transcendent body of law; 
since law is the king of kings, far more powerful and rigid than 
the}'. Nothing can be mightier than law, by whose aid, as by 
that of the highest monarch, even the weak may prevail over 
the strong.”

I t  must be observed that many Smritis are quoted or re­
ferred to by legal writers which are no longer extant; and it 
is even said to be the opinion of the Brahmans, that, with the 
exception of Manu, the entire work of no one of these sag-es 
has come down to the present time.1

The Manava Dharma Sastra, or Institutes of Manu, the 
highest authority of memorial law,2 is universally allowed by 
the Hindus not only to be the oldest work, but also the most 
holy after the Vedas; and as, in addition to this, the other 
text-books are, as it were, formed on the same model, it may 
be fairly considered as the basis of the whole present system of 
Hindu jurisprudence. Besides the usual matters treated of in

1 Ward’s View of the History, Literature, and Religion of the Hindoos.
Vol. I. p. 447.

2 Colebrooke’s Digest of Hindu Law, Vol. I. p. 454, 2d edit.
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a Code of Laws, the Manava Dharm a Sastra, which is divided 
into twelve hooks, comprehends a system of cosmogony, the 
doctrines of metaphysics, precepts regulating’ the conduct, rules 
for religious and ceremonial duties, pious observances, and ex­
piation, the laws of purification and abstinence, moral maxims, 
regulations concerning things political, military, and commer­
cial, the doctrine of rewards and punishments after death, and 
of the transmigration of souls, together with the means of 
attaining eternal beatitude.

The author of the Institutes is supposed to be M anu, sur- 
named Swayambhuva, i.e. issuing from the self-existent, and 
who was the first of the seven M anus who governed the world. 
B rahm a himself is related to have revealed them to his off­
spring ; the Rishi B hrigu subsequently promulgating the laws 
thus communicated by Divine revelation.

Disregarding’ the fabulous statements of the H indus, the 
authorship and antiquity of the M anava Dharma Sastra stfil 
remain surrounded with considerable obscurity. H ie argu­
ments of Sir W illiam Jones, who endeavoured to fix the date 
of the actual text at about the year 1280 before Christ, are 
almost as inconclusive as the traditions of the B rahm ans; and 
the various epochs fixed by different authors seem to leave the 
question still undetermined. Cliezy1 * and Deslongchamps, the 
latter of whom professes to have formed his opinion from an 
examination of the Code itself/ conceive that it was composed 
in the thirteenth century previous to our aera. Schlegel gives 
it as his decided and well-considered opinion, “  quod multorum 
annorum meditatio me docuit,” th a t the laws of Manu were 
promulgated in Ind ia  at least as early as the seventh century 
before Alexander the Great, or about a thousand years before 
Christ :3 he places the Ram  ay an a of Yalnnki a t about the same 
date, and doubts as to which is the older of the two. Elpliin-

1 Journal cles Savaus, 1831.
- Deslongchamps, Lois de Manou, Preface p. v.
3 Zeitsehrift fur die Kumlc dea Morgenlandes. lid . 3, p. 371).
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stone, -\vlio is inclined to attribute great antiquity to tbe Insti­
tutes of Manu, on the ground of the difference between the law 
and manners therein recorded and those of modern times, and 
from the proportion of the changes which took place before the 
invasion of Alexander, infers that a considerable period had 
elapsed between the promulgation of the Code and the latter 
epoch 5 and he fixes the probable date of Manu, to use his own 
words, u very loosely, at some time about half way between 
Alexander (in the fourth century before Christ) and the Vedas 
(in the fourteenth).” 1

Professor Wilson, however, thinks that the work of Manu, as 
we now possess it, is not of so ancient a date as the Ramayana, 
and that it was most probably composed about the end of the 
third or the commencement of the second century before Christ.
This opinion of the highest liv ing- authority on the subject must 
be considered as decisive, so far as present materials can enable 
us to approximate the tru th .2

1 Elphinstone, History of India, Vol. I . p. 437. 2d edition.
Shortly after writing the above, I  was favoured with the following very 

interesting communication on the sources of the Manava Dharma Sastra 
from my friend Hr. Max Muller, the learned Editor of the Eig Veda

“ Parle Place, Oxford, July  29, 1849.
“  M y  D e a r  M o r ley ,—I have been looking again at the Law-literature, 

in order to write you a note on the sources of Manu. I  have treated the 
subject fully in my introduction to the Veda, where I have given an outline 
of the different periods of Vaidik literature, and analyzed the peculiarities 
in the style and language of each class of Vaidik works. "What I consider 
to be the sources of the Manava-dharma-sastra, are the Su/ras. These are 
works which presuppose the development of the prose literature of the 
Pr&hnanas (like the Aitareya-Erahniana, Taittiriya-Erahmana, &c.). These 
Erahmanas, again, presuppose, not only the existence, but the collection and 
arrangement of the old hymns of the four Sanhitas. The Sutras are there­
fore later than both these classes of Vaidik works, but they must be con­
sidered as belonging to the Vaidik period of literature, not only on account 
of their intimate connection with Vaidik subjects, but also because they 
still exhibit the irregularities of the old Vaidik language. They form, in­
deed, the last branch of Vaidik literature ; and it will perhaps be possible

HINDU LAW. 2 0 7
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W hatever may be the exact period at which tlie M anava 
Dharm a Sastra was composed or collected, it is undoubtedly

to fix some of these works chronologically, as they are contemporary with 
the first spreading of Buddhism in India.

« Again, in the whole Vaidik literature there is no work written (like the 
Manava-dharma-sastra) in the regular epic Sloka, and the continual em­
ployment of this metre is a characteristic mark of post-Vaidik writings.

« One of the principal classes of Sutras is known by the name of Kalpa- 
sufras, or rules on ceremonies. These are avowedly composed by human 
authors; while, according to Indian orthodox theology, both the hymns and 
Brahmanas are to be considered as revelation. The Sutras generally bear 
the name of their authors, like Asvalayana, Katyayana, etc., or the name 
of the family to which the Sutras belonged. The great number of these 
writings is to be accounted for by the fact that there was not one body of 
Kalpa-sutraa binding for all Brahmanic communities, but that different old 
families had each their own Kalpa-sfitras. These works are still very fre­
quent in our libraries, yet there is no doubt that many of them have been 
lost Sutras are quoted which do not exist in Europe, and the loss of some 
is acknowledged by the Brahmans themselves. There are, however, lists of 
the old Brahmanic families which were in possession of their own redaction 
of Vaidik hymns (Sanhitas), of Brdhmanas and of Sfitras. Some of these 
families followed the Kig-veda, some the Yajur-veda, the Sama-veda and 
Atharva-veda ; and thus the whole Vaidik literature becomes divided into 
four great classes of Brahmanas and Sutras, belonging to one or the other 
of the four principal Vedas.

« Now, one of the families following the Yajur-veda were the Manavas 
(cf. Charanavyuha). There can be no doubt that this family, too, had its 
own Sutras. Quotations from Manava siitras are to be met with in Com­
mentaries on other Sutras; and I  have found, not long ago, a MS. which 
contains the text of the Manava-srauta-siitra, though in a very fragmentary 
state But these Sutras, the Srauta-siitras, treat only of a certain branch 
of ceremonies connected with the great sacrifices. Complete Sutra works 
are divided into three parts; the first (Srauta) treating on the great sacrifices, 
the second (Grihya) treating on the Sanskaras, or the purificatory sacra- 
m ents,  tlm third (Simayichirika o ,
duties, customs, and punishments. The two lust classes of Sutras seem to 
be lost in the M iner.-,utra. This loss i ,  however, not so greet w h 
regard to tracing the sources of the Minav.-dbarm.-saetrai because, when­
ever we here en opportunity of comparing Sutras belonging to different 
families, but following the same Vida, and treating on the same subjee s 
the differences appear to bo very slight, and only refer to less important
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of very great antiquity, and is eminently worthy of the atten­
tion of the scholar, whether on account of its classic beauty, 
and proving, as it does, that, even at the remote epoch of its 
composition, the Hindus had attained to a high degree of 
civilization; or whether we regard it as held to be a divine 
revelation, and consequently the chief guide of moral and reli­
gious duties, by nearly an hundred millions of human beings 
whom Providence has placed under our protection.

niceties of tbe ceremonial.' In the absence, therefore, of the Manava- 
samayach&rika-sutras, I have taken another collection of Sutras, equally 
belonging to the Yajur-vcda, the Sutras of Apastamba. In his family we 
have not only a Brahmana, but also Apastamba-Srauta, Grihya, and Sumaya- 
charika-sutras. Now it is, of course, the third class of Sutras on temporal 
duties which are most likely to contain the sources of the later metrical 
Codes of Law, written in the classical Sloka. On a comparison of different 
subjects, such as the duties of a Brahmachari, a Qrihastha, laws of inherit­
ance, duties of a king, forbidden food, etc., I  find that the Sutras contain 
generally almost the same words which have been brought into verse by the 
compiler of the Manava-dharma-sastra. I  consider, therefore, the Sutras as 
the principal source of the metrical Smritis, such as the Manava-dharma-sas- 
tra, Yajaavalkya-dharma-sastra, etc., though there are also many other verses 
in these works which may again bo traced to different sources. They are 
paraphrases of verses of the Sanhitiis, or of passages of the Brahmanas, often 
retaining the same old words and archaic constructions which were in the 
original. This is, indeed, acknowledged by the author of the Manava- 
dharma-sastra, wThen he says (B. II . v. G), “ The roots of the Law are the 
whole Veda (Sanhitas and Brahmanas), the customs and traditions of those 
who knew the Veda (as laid down in the Sutras), the conduct of good men, " 
and one’s own satisfaction.” The Manava-dharma-sastra may thus be con­
sidered as the last redaction of the laws of the Manavas. Quite different is 
the question as to the old Manu, from whom the family probably derived its 
origin, and who is said to have been the author of some very characteristic 
hymns in the Eig-veda-sanliita. He certainly cannot be considered as the 
author of the Manava-dharma-sastra, nor is there even auv reason to suppose 
the author of this work to have had the same name. It is evident that the 
author of the metrical Code of Law speaks of the old Manu as of a person 
different from himself, when he says (B. X . v. 63), “ Not to kill, not to lie, 
not to steal, to keep the body clean, and to restrain the senses; this was the 
short law which Manu proclaimed amongst the four casts.”

“ Believe me, yours very truly,
“ M. Muli.ee.r
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The Code of Mauu is divided into twelve books., and com­

prises in all 2685 Slokas of couplets.
Various editions of the text of M anu have been published, 

as also translations by Sir W iliam Jones, Sir Graves H augh- 
ton, and an anonymous w rite r; and in French by M. Loise- 
leur Deslongchamps.1 The version by Jones has been gene­
rally considered the masterpiece of tha t learned and elegant 
writer : those by H aughton and Deslongchamps vary from it 
but slightly, and nowhere importantly. All these three trans­
lations are according to the gloss of Kulluka B hatta, which 
will be presently noticed when we come to treat of the Com­
mentaries and Digests.

A tri, the second writer of a text-book according to * ajna- 
yalkya, but who is not mentioned in the Padina Purana, com­
posed a law treatise in verse, which is still extant. A lshnu is 
also said to have written an excellent treatise m verse, and 
U a rlta  one in prose: these have both come down to us in an 
abridged metrical form. Yajnavalkya, the grandson of Vis-

1 clffw rw  luTT !l 4to. Cal­

cutta 1813. II Manava Dharma Sastra, or the Institutes of
Menu in Sanscrit and English, translated by Sir W. .Tones, and edited bj 
Or. C. Haughton. 2 tab . 4to. London, 1825. HTU* II Lois de Ma-
nou, pub lics en Sanscrit, par Loiseleur Deslongchamps. 8vo. Pans, • .

W  » Menu
h i i -  Tbe Institutes of Menu, with the Commentary of E u ltak . B latta  
2 Volfl. 8vo. Calcutta, 1830. Institute, of Hind.1 Law, or tbe Ordmancea 
of Menu, according to the gloss of C u llto  verbal 7  f,0“
nrimnal Sanscrit (bv Sir W .  Jones). Polio. Calcutta, 1794.— Works, Voi. , 
p. 51, 4to. London, 1799. Manava Dharma Sastra, Lois de Manou, r a m e s  
,1„ qartflcrih nar M. Loiseleur Deslongchamps. 8vo. Pans 1833. ^ ^

sferai^  » obi.
Ta i rt i ffn 1SWI Bengali type. » The Laws of Menu the
S0°« of Bnaltni. The first three book, in Sanscrit, in the D W g a r M U  
Bengali characters, with a literal translation into L „
Jones’s translation, and a revised English version. 4to. Calcutta.
1833.

2 1 0  HINDU LAW.
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vamitra, appeal’s, from the Introduction to his own Institutes, 
to have delivered his precepts to an audience of philosophers 
at Benares.

The Yajnavalkya Dharma Sastra, or Institutes of Yajna­
valkya, comprises three hooks, containing- 1023 couplets.
The age of this Code cannot he fixed with any certainty ; but 
it is of considerable antiquity, as is proved by passages from 
it being found on inscriptions in every part of India, dated in 
the tenth and eleventh centuries. “ To have been so widely 
diffused,” says Professor Wilson, “ and to have then attained 
a general character as an authority, a considerable time must 
have elapsed; and the work must date, therefore, long prior 
to those inscriptions.” 1 In  addition to this, passages from 
Yajnavalkya are found in the Pancha Tantra,2 which will 
throw the date of the composition of his work at least as 
far back as the fifth century, and it is probable even that it 
may have originated at a much more' remote period. I t  
seems, however, that it is not earlier than the second century 
ot our sera, since Professor Wilson supposes that the name of a 
certain money, Nanaka, which name is found in Yajnavalkya’s 
Institutes, originated about that time.3

The Institutes of Yajnavalkya were published in the ori­
ginal at Calcutta.4 5 An edition of the text, together with a 
German translation, has also appeared;6 this edition, which 
we owe to Dr. Stenzler of Breslau, is enriched with marginal 
notes, pointing out the parallel passages in the Manava 
Dharma Sastra, an addition which is extremely useful in com­
paring the doctrines of the two great lawgivers.

1 Journal of the Asiatic Society of Bengal, Yob I. p. 84.
2 Pantschatantmm, eclidit Ivosegarten, pars prima, pp. 80.188. Fol. Bonn.

1848.
3 Wilson, Ariana Antiqua, p. 364. 4to. Lond. 1841.
4 yntwYPTDYi^ h  h 5(iDi\rn ii Oblong 

Fob Calcutta. Circa 1840—45,
5 11 Yajnavalkya’s Gesetzbucb, Sanskrit und 

Deutseh, herausgegeben von Dr. A. F. Stenzler. 8vo. Berlin, 1849.
P 2
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Tlie other Smritis now extant, according’ to Colebrooke,1 
are as follows:—The Institutes of TJsanas, in verse, with an 
abridgement; a short treatise, containing about seventy coup­
lets, by Angiras, who is supposed to have lived in the reign 
of the second M anu; a short tract of a hundred couplets by 
Yama, brother of the seventh M anu: a work in prose, by 
Apastainba, and an abridgement of it in verse, a metiical 
abridgement of the Institutes of Samvarta : a clear and full 
treatise by Kutyayana ; an abridgement of the Institutes of 
Yrihaspati, if not the Code at large 3 a work by Parasara, 
who is the highest authority for the fourth age of the world; 
some works connected with law, by Vyasa, the reputed author 
of the P u ran as; the joint work of Sankha and Likhita, which 
has been nbridg'ed in verse, and their separate tracts, also in 
verse; a treatise in verse by D aksha; an elegant treatise in 
prose by Gautama ; an abridgement in verse of a treatise on 
penance and expiation by Satatapa ; and the elegant work in 
prose, mixed with verse, by Yasislita, the preceptor of the in­
ferior <rods, who is the last of the twenty legislators mentioned 
by Yajnavalkya. Besides these Smritis, Steele gives, in his 
list of Hindu law-books, an additional one, the W amun 
Smriti, which he says was written by W amun, a Brahman 
ltishi of Hindustan .2

An edition of the text of the Smritis, comprising’ those of 
Angiras, Atri, Apastamba, Usanas, K atyayana, Daksha, 
Parasara, Yama, Yajnavalkya, Likhita, Vishnu, Yrihaspati, 
Vyasa, Sankha, Samvarta, H arita , Gautama, Satatapa, and 
Vasishtha, has been published in Calcutta.3

1 Colebrooke’s Digest of Hindu Law, Pref. p. xvi. et seq. 2nd edit.
2 Steele’s Summary of the Law and Custom of Hindoo Castes, p. 2.
3 II W fW W  II WTTCPHWfW II ■S'SpLHffrTT I! T̂STT-

7-X(ffHT II II WYPerftrrr II II q I ? r t l  II
II I^ugHffrn II 1Wfrtirft<TT 11 WTHHffrTT II ipiHfWHT II 

V tLtht 11 TrftHXfHT 11 <trmwfwm ti irn m m f^ rn  11 wfrreHff-
<TT II V A h h AI q - n u d ' ? T r d t v s r r h l l  Oblong fol. Calcutta, 181-1, el 
anti, seq.
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Jlefore concluding this short notice of the text-books, it 

must be remarked that the Smritis are, for the most part, of 
small extent, and relate almost exclusively to daily observ­
ances and religious ceremonies, touching upon law only inci­
dentally • and that the Smritis themselves, which are received 
in common by all the schools, are no longer final authorities, 
even n here they do treat of law. Vrihaspati says, “ A  deci­
sion must not be made by having recourse to the letter of 
n 1 itten Codes; since, it no decision were made according to 
the reason of the Law (or immemorial usage), there might be 
a failure of justice/ ’1 The Manava Dharma Sastra itself is, 
indeed, now regarded “ as a work to. be respected, rather than 
in modern times, to be implicitly followed.” 2 Tor final autho- 
litv , then, in deciding’ questions ot law, recourse must be had 
to the Commentaries and Digests.

I I .   ̂I  he Commentaries, which form the second great autho­
rity  °* Hindu law, are tolerably numerous. Some are merely 
explanatory ot the text, but others are' regarded as final 
authorities 3 and these latter, together With the Digests, the 
t  m-d class, of law-books, form the immediate groundwork for 
t  ie opinions of lawyers in the respective schools where the 
doctnnes they uphold may prevail. M any of the Commen­
taries on the Smritis, —such, for instance, as those on Manu’s 
Institutes, which are merely explanatory of the te x t ,- a r e  not 
considered to be final authorities, any more than the Smritis 
themselves 3 but others again, which, by the introduction of 
quotations from other writers, and by interpreting and enlarg­
ing on the meaning of the author, partake so far of the nature 
of general Digests, are referred to for the final decision of 
questions. The Mitakshara is a remarkable instance of this 3 
since,^ though professedly only a Commentary on the Smriti 
of I  ajnavalkya, it is consulted as a final authority over the 
" *10̂ e °I India, with the exception of Bengal alone.

1 Colebrooke’s Digest of Hindu Law, Vol. II. p. 12S. 2nd edit,
Mi tinge s Hindu La\v3 Yol. I, Prof. p. xiii. 2nd edit.

HINDU LAW. 21:3
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The Manava Dhanna Sastra has, as may he imagined, 
been the subject of several Commentaries; indeed, indepen­
dently of its celebrity and its pre-eminence over all otliei legal 
works of the Hindus in antiquity and sanctity, its extreme 
conciseness has rendered it peculiarly attractive to the subtle- 
minded Hindu lawyers, and especially adapted to those 
ingenious refinements of reasoning, with which their works
abound. .

Amono-st these Commentaries the most celebrated are, the
one by Medhatithi, son of Ylraswami Bhatta, which, being 
partially lost, has been completed by other hands; the Com­
ment by Govinda B aja; another by D haram dhara; and the 
more famous gloss by Kulluka Bhatta, entitled the Man- 
vartha Muktavali.

These Commentaries are all in considerable repute, bir 
William Jones, however, characterizes the fuA as piolix and 
unequal; the second as concise but obscure ; and the third as 
often erroneous; reserving for the JVlanvnrtha Muktavali that 
unqualified praise, in which he occasionally indulged when 
predilection somewhat warped his judgment. The period 
when Kulluka Bhatta flourished is not known; hut he tells us 
himself that he was of a good family in Bengal, and that he 
resided on the banks of the Ganges at Benares. I t  may be 
remarked that some ancient commentators speak of the M a­
nava Dharma Sastra as only adapted to the good ages, and 
not applicable to the time in which they w rote; a qualifica­
tion nowhere expressed in the gloss of Kulluka Bhatta, and 
therefore arguing the superior antiquity of the la tte r : at the 
same time it is evident, from Ivulluka’s work itself, that opi­
nions had already begun to change, and therefore that it must 
have been compost'd a considerable period subsequently to the 
promulgation of Manu’s Institutes.

In  addition to these Commentaries, M. Deslong’chainps 
mentions, that, in preparing’ his edition of the Institutes, he 
made use of one by Baghavananda, entitled Manvnrta Chan- 
drika, which he states to be in many instances more precise
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mid clear than the gloss of Kulluka.1 2 Bhaguri is also said to 
have written a Commentary on the Manava Dharma Sastra.
Steele mentions two other glosses on Manu as known among 
the Marathas — the Miidhava, by S&yanacharya, which is 
stated to he of general authority, especially in the Carnatic; 
and the Nandarajkrit, by Nandaraja: both of these works 
are spoken of as ancient; but as their authors are said to have 
been natives of Anagundi or Yijayanagar, the date of which 
is the middle of the fourteenth century, they cannot be very 
old." Lastly, Colebrooke mentions a Commentary on Manu, 
which, however, he had never seen: it is called the Kama- 
dhenu, and is cited by Srldharacharya in his Smritisara.

All the above mentioned Commentaries are merely ex­
planatory of the text, and must not be considered as final 
authorities.

An excellent Commentary on the Institutes of Vishnu, 
entitled the Vaijayanti, was written by Vanda Pandita.

The copious gloss of Apararka, of the royal house of Selara, 
is supposed to be the most ancient Commentary on the Insti­
tutes of Yajnavalkya, and to be, therefore, earlier than the 
more celebrated Comment on the same text, the Mitaksliara of 
Vijnaneswara, who is understood for the most part to refer to 
the work of Apararka, when citing opinions without naming 
the source from which he derives them.3 4

The Mitaksliara of V ijnaneswara, a celebrated ascetic, who 
is supposed to have resided in the north of India/ is a. gloss on

1 Deslongchamps supposes the author to be the same as Raghunaudana.
H Avertissemeut, pp. xi. xvi.

2 Steele’s Summary of the Laws and Customs of Hindoo castes, pp. 1, 2.
The former of the two works above mentioned is probably the Parasara

Madhaviva, which will be presently noticed ; at any rate the Madhava and 
Sayana, spoken of by Steele, are the learned minister of Bukka Raya, king 
of Vijayanagar, and his brother the Commentator on tho Vedas.

IHllis on the Law-books of the Hindus, p. 21.
4 The Mitaksliara is, however, sometimes claimed as a production of the 

south, and, at any rate, must have been brought there at a very early period.
See Ellis, op. cit. p. 23.

• G°i* X
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the Yajnavalkya Dharma Sastra. I t  abounds, however, with 
apposite quotations from other, legislators, and expositions ol 
these quotations, as well as of the text it professes to illustrate: 
thus it combines the utility of a regular Digest with its 
orisrinal character : and it is referred to, and used for the same 
purposes as the professed Digests. Yijnaneswara, in his 
important work, follow's the arrangement of the \  ajnaval- 
kya Dharma Sastra, and has divided his Comment into 
three p a rts : the first treats of duties, established rules, 
or ordinances; the second, of the laws and customs of 
the people, that is, of private contests and administrative 
law'; and the third, of purification, the orders of devotion, 
penance, &C.1

The Mitakskara of Yijnaneswara is one of the greatest, 
and, indeed, if we take into consideration the extent of its 
influence, the greatest of all the Hindu law authorities ; “ for 
it is received,” as Colebrooke observes, c< in all the schools of 
Hindu law, from Benares to the southern extremity of the 
peninsula of India, as the chief groundwork of the doctrines 
which they follow', and as an authority from which they rarely 
dissent. The works of other eminent writers have, concur­
rently with the Mit&cshara, considerable weight in the schools 
of law which have respectively adopted them; as the Smriti 
Chandrica in the south of India ; the Chintamani, Retnacara, 
and Yivada Chandra in M ithila; the Yframitrodaya and 
Camalacara at Benares; and the Mayucha among the Mah- 
rattas. B ut all agree in generally deferring' to the authority 
of the Mitacshara, in frequently appealing to its text, and in 
rarely, and at the same modestly, dissenting from its doctrines

1 Mr. Borradailo lias given a translation of the Index to the Mitakshara 
at tliD end of the first volume of his Bombay Reports (p. 415), but it com­
prises only the first and second books ; the Index to the last book being 
designedly omitted, as being rarely consulted.—Borradaile’s Reports of 
Causes adjudged by the Sudur Udalut of Bombay, Vol. I. Pref. p. v. Fol.
Bomb. 1S25.
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oil particular questions.” 1 The M itakshara must thus he con­
sidered as the main authority fo r  all the schools o f Law, with 
the sole exception of that o f Bengal.2 The actual time when 
Vijnaneswara composed his great work is not precisely ascer­
tained ) but, according to Colebrooke, its antiquity exceeds 
five hundred, and falls short of a thousand years.

The Mitakshara is, as has been already observed, a Comment 
on the text-book of Y ajnavalkya; but it, in its turn, has been 
commented upon by various writers, and it will be most con­
venient to notice these Commentaries along with the work 
which they profess to illustrate. Colebrooke3 mentions four 
Commentaries on the Mitakshara, but describes onlv two : one 
entitled the Subodhini by Visvesvara Bhatta, and another by 
a modern author, Balam Bhatta. The Subodhini is a collec­
tion of notes illustrating the obscure passages concisely but 
perspicuously :. Balam B hatta’s work is in the form of a per­
petual comment, expounding the original'word by w ord: he 
in general follows the Subodhini so far as it extends. JNanda 
Pandita is mentioned by Sutherland as the author of a Com­
mentary on the Mitakshara, entitled Pratitakshara .4 5

Various editions of the original text of the M itakshara have 
been published.® 'A  translation into Bengali of the Second

1 Colebrooke’s two Treatises on the Hindu Law of Inheritance,
Pref. p. iv.

2 Patabhi Hama Shastri, from whom Mr. Ellis drew largely in compiling 
his excellent treatise on the law-books of the Hindus, admitted that the 
Mitakshara of Vijnaneswara was the most generally prevailing authority, 
but stated, also, that in the Andra country the Smriti Chandrika and 
Sarasvati Vilasa were chiefly esteemed ; in the Dravida, the Sarasvati Vilasa 
and Vnradar&jya; and in the Karnataka, the Madhaviva and Sarasvati 
Vilasa. Ellis, on the Law-Books of the Hindus, p. 25.

3 Colebrooke’s two Treatises on the Hindu Law of Inheritance, Prcf. p. ix.
4 Sutherland’s two Treatises on the Hindu Law of Adoption, Pref. p. ii.
5 I ARB tjH M

3ifu: I! Calcutta, 1812. f^YTR-

The Mitakshara: A Compcu-
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Book, appeared at Calcutta in tlie year 1824,1 and a Hindi 
translation of the chapter on inheritance was published at the 
same place in 1832.2 I ts  most important portion, viz. the 
sixth Chapter which treats of inheritance, has been translated 
by Colebrooke ;3 it is impossible to rate too highly the utility 
of this translation, the learned author having accompanied it 
by elucidatory annotations and glosses from his own pen, and 
drawn from those numerous sources to w liich his peculiar 
opportunities and immense erudition g-ave him a read} ac­
cess j every page bears testimony to his diligence in collecting 
materials, to his judgment in their selection, and to his learn­
ing in their interpretation. M. Orianne has also translated 
the chapter on inheritance from the Mitakshara.4

Sir William H ay  Macnaghten, whose melancholy and 
violent death is fresh in the memory of all as being one of 
the earliest of the series of disastrous events that occurred 
during' our first campaign in Afghanistan, devoted a large 
portion of his time to the successful cultivation of the nativ e 
laws. Amongst other valuable works on this subject, he has 
left a translation of the Vyavahara Matrika Prakrana, treat­
ing of the administration of justice, and including the Law of 
Evidence and P leading: this forms the first portion of the 
second book of Yijnanesvara’s work.5

dium of Hindu Law ; by Vijnaneswara founded on the text of Yajnavalkya.
The Yvavahara section, or Jurisprudence, edited by Sri Lakshmi Nara- 
yana Nyayalancara. Svo. Calcutta, 1829.

1 The Mitakshara Derpana, translated from the Sung-
scrit into the Bengali Language, by Lukshmi Narayan Nyayalaukar.
Svo. Calcutta, 1824.

3 I The Law of Inheritance translated from the Sanscrit of the
Mitakshara into Hindi, by Daya Sankara. 8vo. Calcutta, 1832.

3 Two Treatises on the Hindu Law of Inheritance, translated by H . T. 
Colebrooke. 4to. Calcutta, 1810.

+ Traite original des successions d’apres le Droit llindou, extrait du 
Mitacshara de Vijnaneswara, par G-. Orianne. 8vo. Baris, 1844.

5 Detached portions of this translation first appeared in the Considera­
tions on the Hindu Law, by Sir Francis Maenaghten, and the whole was
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In  addition to the Commentaries on the Yajnavalkya 
Dharma Sastra by Apararka and Yijnaneswara above no­
ticed, there are extant Comments by Devabodha and Vis- 
varupa, and one by Sulapani, entitled the Dipakalika, a 
modern and succinct gloss, which is in deserved repute with 
the Gauriya school.1

The text-book in verse attributed to Yam a, brother of the 
seventh Manu, has been illustrated by a Commentary from 
the pen of Kulluka B hatta, the author of the celebrated gloss 
on the Manava Dharma Sastra.

Nan da Pandita is the author of a Comment on the Para- 
sara Smriti.

The Madliaviya of Yidyaranyasvami, named after Mad- 
hava Acharya, the brother of its author, is very generally 
received as an authority with the southern schools, but espe­
cially in the K arnataka country. I t  is formed on the basis of 
the Parasara Smriti, on which it is professedly a Comment: 
but as in this Smriti the second book, which ought to com­
prise the legal Institutes, is wanting, Vidyaranyasvami lias 
been forced to select a verse of the. general import that 
princes are enjoined to conform to the dictates of justice, upon 
which to raise his superstructure, explaining what that justice 
is. Thus in fact, though not in name, the Madliaviya becomes 
a digest of the law prevalent in the southern portion of the 
peninsula. Vidyaranyasvami was the virtual founder of the 
Vidyanagara empire, and his work became the standard of its 
law, as well as being of some authority in the Benares school.
I t  is ascertained that the author of the Madliaviya wrote about 
the middle of the fourteenth century.

The text-book of Gautama was commented upon by H ara- 
dattacharya, who resided in Dravida, and who is famous for

afterwards presented, in a complete state and connected form, in tlie Prin­
ciples and Precedents of Hindu Law, by bis talented son : both these works 
will be presently described.

1 Colebrooke’s Digest of Hindu Law. Vol. I. Pref. p. xvi. 2d edit.



(iff)?) <SL
V ^ ^ 4 / o.20 HINDU LAW.

his other compositions: his work, in which he occasionally 
quotes from other Smritis, is called Mitakshara, and must not 
be confounded with the treatise of "V ijnaneswara.

The Varadarajya, by Varadaraja, who also resided in the 
south of Indya, and was a native of the Subah of Arcot, is 
in fact a general Digest 5 but it may be placed among the 
Commentaries, since it is framed principally on the Narad a 
Smriti. I t  is a work of great authority in the southern 
schools, and especially in the Dravida country.

There is a general and concise Commentary and Abridge­
ment of the Smritis which is entitled the Chatur A' insati 
Smriti Vyakhya.

I I I .  The Nibandhana Grantha, or Digests, properly so 
called, are the third chief authority of Hindu law. These 
Digests are either general or treat of particular and distinct 
portions of the Law, and consist of texts taken from the 
Smritis, with explanatory glosses, reconciling their apparent 
contradictions, in order to fulfil the precept of Manu—“ W hen 
there are two sacred texts apparently inconsistent, both are 
held to be law, for both are pronounced by the wise to be 
valid and reconcileable.”1

The following account of the Digests might perhaps have 
included the names of other treatises; but it has been my 
object, whilst endeavouring to make it as complete as possible, 
to exclude all those works which do not relate to Vyavahara, 
or jurisprudence: they have been arranged, where practicable, 
with relation to the schools of law in which they chiefly 
obtainj but it must be borne in mind that many of them, in 
common with several of the glosses and commentaries above 
mentioned, are of less authority than others, and that in many

1 Manu, B. ii. v. 14. It should be remarked, however, that this applies 
only to ‘ sacred texts,’ and proceeds from the impossibility of supposing 
either to be wrong. It does not apply to conflicting laws in general; on 
the contrary, any law incongruous with the Code of Manu is declared 
invalid.—Mill’s History of India, by Wilson. Yol. I. p. 246, note.

/ ' 'e S *6 ' G° l * X
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cases their names even may not often be heard in an Indian 
Court of Justice.

The Dharma B atna of J im u taY ah an a  is a digest of the 
law according to the Gatiriya school; the chapter on Inherit­
ance, the celebrated D aya Blmga, is extant, and is the stand­
ard authority of the law in Bengal. This treatise is on almost 
every disputed point opposed to the Mitakshara • and it is, 
indeed, in this very branch of the law, viz. Inheritance, that 
we find the greatest difference in doctrine in the various 
schools. J  Imuta Yuliana probably lived and wrote between 
the age of Yijnanesvara and that of Raghunandana, the latter 
of whom is known to have flourished a t the beafftiniiur of the 
sixteenth century. The Daya B haga is the more especially 
wortliy of nptice, on account of its being* the work of the 
founder of the Gauriya school.

Three editions of the text of the Daya Bhaga, together 
with the Commentary of Srikrishna Tarkalankara have ap­
peared at Calcutta, the first in the year 1813, the second in
1829,1 and the third in 1814:; this last edition I  have not seen.
A  translation in P rakrit was published as Calcutta in 1816.2

The translation of Jh iiu ta  Vahana’s chapter on Inheritance 
by Colebrooke, is the first of the two treatises on Inheritance 
published by that eminent scholar and lawyer, the Mitakshara 
being the second. This version of the D aya Bhaga is anno­
tated, commented upon, and illustrated with equal ability and 
learning.

The earliest Commentary upon the Daya B haga is that of

Calcutta, 1813. Baya Bhaga, or Law of Inheritance, by Jimula
Yuliana, with a Commentary by Krishna Tarkalankara. Svo. Calcutta,
1829.

| Dayabliaga, or Partition of Heritage, being a translation 
from the original Sanscrit in the Prakrit Bhasa. To which is added the 
Hindoo law, containing various useful information on affairs of general 
importance, together with the Munee Buchuns of the Sanscrit. 8vo. Cal­
cutta, 1616. Bengali type.

HINDU LAW. 221
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Srfnatha Acharya Chudataani, which is characterised by Cole- 
brooke as, in general, a very excellent exposition of the text.5 
The next in order of time is the gloss of Achyuta Chakravartf 
(author also of a Commentary of the Sraddha A iveka): it 
cites frequently the gloss of Chudamani, and is itself quoted 
hy M ahesvara: this last is posterior in date to the Commen­
taries by Chudamani and Achyuta, and probably anterior to 
that of Srfkrishna Tarkalankara, which will be presently 
noticed, though the two seem to be nearly contemporary.
The Commentary of Mahesvara differs greatly from the inter­
pretation furnished by Srfkrishna, both in meaning and in the 
manner of deducing the sense; but neither author seems 
to have been acquainted with the other’s work.

The Commentary hy Srfkrishna Tarkalankara is the most 
celebrated of all the treatises explanatory of the text of the 
Day a Bhaga. Colebrooke says: u I t  is the work of a very 
acute logician, who interprets his author and reasons on his 
arguments with great accuracy and precision, and who always 
illustrates the text, generally confirms its positions, but not 
unfrequently modifies or amends them. I ts  authority has been 
long gaining ground in the schools of law throughout Bengal, 
and it has almost banished from them the other expositions of 
the Daya Bhaga, being’ ranked in general estimation next after 
the treatises of Jfm uta Vahana and of Raghunandana."’2 This 
Commentary has been chiefly and preferably used by Cole­
brooke in his translation. Another gloss of the text is men­
tioned by Colebrooke as bearing the name of -Raghunandana, 
but he does not consider it as genuine. Ramanatha Vidya 
Vachaspati is also said to have written a Commentary on the 
Daya Bhaga.

Srfkrishna Tarkalankara has written a good epitome of the 
Law of Inheritance entitled Daya Jvraina Sangraha, which, 
though professedly an original work, agrees throughout with 
the learned w riter's commentary on the Daya Bhaga. 1

1 Colebrooke*’a two Treatises on the Hindu Law ol Inheritance. Lrei. 
p. vi. 2 Ibid.

' GcW \
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The text of tlie Daya Krama Sangraba lias been edited, 
with an English translation, by Mr. W ynch,1 and was also 
published separately at Calcutta in the year 1828.2

The Smriti Tatwa of Raghunandana Yandyag'hatiya, the 
greatest authority of law in the Gauriya school, is a complete 
Digest, in twenty-seven volumes, and is described by Goverd- 
hen K al as “ the grandest repository of all that can be known 
on a subject so curious in itself, and so interesting to the B ri­
tish Government.”3 This great writer, who, as I  have already 
mentioned, lived in the beginning of the sixteenth century, was 
a pupil of Yasudeva S-arvabhauma: he is often cited by the 
name of Smartabhattacharya.

The Daya Tatwa, or that portion of the Smriti Tatwa of 
Raghunandana which relates to Inheritance, is highly spoken 
of by Colebrooke, who say s: a I t  is indeed an excellent com­
pendium of the law, in which Jirnuta Vahana’s doctrines are in 
general strictly followed, but are commonly delivered in his 
own words, in brief extracts from his text. On a few points, 
however, Raghunandana lias differed from his master, and in 
some instances he has supplied deficiencies.” 4

Kashirama has written a Commentary on the D aya Tatwa 
of Raghunandana which is useful, and nearly agrees with the 
views taken by Srikrishna in his interpretation of the work of 
Jirnuta Yuliana.

The Avhole work of Raghunandana was published in the 
original a t Serampore in the years 1884— 3d, and again at

1 The Daya Crania Sangralm, an original Treatise on the Hindoo Law 
of Inheritance, translated by P. M. Wynch. Pol. Calcutta, 1818. This 
edition is accompanied by the Sanscrit test printed in Bengali type.—

2 Da-ya Krama 
Sangraha, a Compendium of the Order of Inheritance, by Krishna Tarka- 
lankara Bhattac’arya; edited by Lakshmi Narayau Serum. 8vo. Calcutta,
1828.

3 Asiatic Researches, Yob I. p. 352. 5th edit.
4 Colebrooke’s two Treatises on the Hindu Law ot Inheritance, Pref. 

p. vii.
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Calcutta about the year 1840.1 2 The text of the Daya Tatwa 
was also published at Calcutta in the year 1828" and the 
text of the Vyavahara Tatwa of the same author appeared at 
the same place in the same year.3

The Daya Bahasya or Smriti Batnhvali, by Bamanatha 
Yidya, is of considerable authority in some districts of Bengal; 
but thqug-h a work of merit, it differs both from Jim uta V a- 
hana and Baghunandana, and thus tends to create uncer­
tainty.

The Dvaita Yirnaya of Yachaspati Bhattacharya, a treatise 
on general law, and the Daya Nirnaya of the same author, 
which treats of inheritance, the latter being little more than an 
abridgment of the Daya Bhaga and D aya Tatwa, are also 
Bengal authorities.

Kesava Misra, a native of Mithila, is the author of the 
Chhandotra Parisishta and the Dvaita Parisish ta: the former, 
together with its commentary^ the Parisishta Prakasa^ are 
works of gTeat authority, and treat of the duties of priests: 
the latter is a more general treatise.

The Vivada Batnakara, a general digest compiled under the 
superintendence of Chandeswara, Minister of Harasinhadeva,
King* of Mithila, and wrho was himself the author of other 
law trac ts ; the Yivada Chintamani, the text of which was 
published at Calcutta in the year 1837;4 the Vyavahara

1 H SU\fhijId Bvt ( II 2 Vols. 8vo. Serampore,

1834<.
<4 I 4 ̂  £ *1 H fl hiD i h w iD t ^ f ii-  
WfWlrRTlTX II Obi. Pol. Calcutta,

Circa 1840—45,
2 Daya Tatwa, a Treatise on the Law of Inheritance, by Ba- 

ghunandana Bhattacharya, edited by Lakshrai Karajan Senna. 8vo. Cal­
cutta, 1828.

8 Vyavahara Tatwa, a Treatise on Judicial Proceedings, by
Laghunandaua Bhattacharya. Edited by Lakshmi harayau Senna. 8vo. 
Calcutta, 1828.

* ^ffcTM m fdfanfa < D l a w  II 8vo. Calcutta, 1837-
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Chintamani; and the other works of Vachespati Misra, com­
monly cited by the name of Misra, are all considered as great 
authorities in M ithila; as are likewise the Vivada Chandra, 
and other treatises by the learned lady Lachimadevi, who 
wrote under the name of her nephew, Misaru Misra. Sri 
Karacharya, and his son Srinathacharya, were also celebrated 
in the Mithila school of law ; the former, as the author of a 
treatise on inheritance; the latter, of the Acharya Chandrika, 
a tract on the duties of the fourth class.

The Smritisara, or Smrityarthasara, by Sridharacharya, a 
treatise on religious duties, but mentioning civil matters inci­
dentally, is according to the Mithila school: it quotes the 
Pradipa, Kalpadruma, and Kalpalata, works otherwise un­
known. There seems to be several Smritisaras. Sir W . 
Macnaghten mentions one by Harinathopadhyaya, which is of 
authority in M ithila ;1 and there is another by Yadavendra. 
The Smriti Samuchchaya, or Smriti Sara Samuchchajm, is also 
a Mithila authority, and is known amongst the M arathas: it 
is apparently a short work.

The Madana Phrijata, a treatise on civil and religious duties, 
by Visvesvara B hatta, but containing a chapter on Inheritance, 
is likewise a Mithila work, and prevails also in the M aratha 
country: it quotes the Sapararka, the Smriti Chandrika, and 
the Hemadri. This work was composed by order of Madana 
Pala, a prince of the Ja th  race, and is sometimes cited in his 
name. Sir W . Macnaghten calls the author Madanopadhyaya.

Siilapani, a native of Mithila, who wrote a comment ary on 
the Mitakshara, already noticed, is also the author of a treatise 
on penance and expiation, which is consulted as an authority 
both in Bengal and Mithila.

The Yiramitrodaya of M itra Misra is a treatise on V ya- 
vahara in general according to the doctrines oi the Benares

1 Principles and Precedents of Hindu Law, Yol. T. Pref. p. xxii.
Q
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school, and systematically examines and refutes the opinions 
laid down by Jhniita Yahana and Raghunandana.1

The Sanskrit text of the Ylramitrodaya was printed at 
Calcutta in 1815.2

The Yivada Tandava of Kamalakara, younger brother of 
Dinakara Bliatta, and son of Ramakrishna Bhatta, is on the 
same side of the argument, and defends the doctrines ot \ ij- 
nanesvara in opposition to the writers of the Gauriya school.

The N irnaya Sindhu is a modern work, but of considerable 
authority at Benares, as well as amongst the M arathas: it 
treats principally of rites and ceremonies, touching inciden­
tally only on questions of a legal nature. The author is 
Kamalakara.

The original text of the Nirnaya Sindhu was published at 
Calcutta in the year 1833.3

Neither M itra Misra nor Kamalakara differ from the Mita- 
ksliara on any important point.

The Yyavahara Mayukha of Nilakantha is the greatest 
authority, after the Mitakshara, in the Maharashtra school, and 
is one of the twelve treatises by the same author, all bearing 
the same title of Mayukha, and treating of religious duties, 
rules of conduct, penance, expiation, &c. The whole of the 
Mayukhas are designated collectively the Bhagavat Bhaskara.
The Yyavahara Mayukha, which is the sixth in the list, is 
devoted exclusively to law and justice, and is a general digest, 
or collection of texts, without much commentary, especially in

1 Steele mentions another work bearing nearly the same title, but so dis­
figured by his barbarous orthography as to bo uncertain. He calls it 
Wi/awhar Mitrode, and says it was composed by a Gaura Brahman of 
Bengal, 200 years since, and that it is of general notoriety. Summary of 
the Law and Custom of Hindoo Castes, p. 14.

2 II 4to. Calcutta, 1815.
3 It 4to, Calcutta,

1888.



111 <SL
HINDU LAW. 2.27

the latter chapters. Little or nothing- is known of the author,
Nllakantha, beyond that he was of a family of Deshast Brah­
mans, and it is generally reported that his work was composed 
about a hundred and fifty years since.

An edition of the text of the Vyavahara M ayukha was 
published at Bombay in the year 1820, by order of the 
Government.1

Mr. Borradaile, late of the Bombay Civil Service, and a 
Judge of the Sudder Dewanny Adawlut, the author of the 
valuable Bombay Reports, has published a translation of the 
Vyavahara Mayukha, to which he has affixed annotations re­
ferring- to passages of other works on H indu law, and render­
ing- his version of peculiar utility to the student of the law of 
the Bombay side of India .2

The Smriti Kustublia, by Ananda Deva Ivasikar, a Ivoku- 
nust Chitpawani Brahman, was compiled by desire of Baj 
Bahadur, otherwise called Chandra Deva. I t  is one of twelve 
works bearing the title of Kustublia, all of which are to be 
met with at B enares: it is known at Poonah, and treats of 
Achara, Vyavahara, and Prayaschitta.

The Hemadri, by Hemadri B hatta Ivasikar, is a general 
Digest ol some antiquity, containing twelve divisions, and is 
of authority on the Bombay side of India.

The following works are mentioned by Steele as of autho­
rity in the M aratha country.

The Dyot, by Gaga B hatta Kasikar, a Deshast Brahman, 
was written about a century ag*o: it comprises twelve divi­
sions, and treats of all subjects.

The Pursuram  Prutap was composed by order of Sabaji 
Pratap , Raja of the eastern Telinga country, about five hun­
dred years ago. I t  is a general Digest.

1 II 4to. Bom­
bay, 1826.

2 The Vyuvuhara Muyookhu, translated from the original by Harry 
"Borradaile. 4 to. Surat, 1827.

Q 2
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The Prithf Cliandrod is also a general Digest treating of 
Achara, Aryavahara, and Prayaschitta.

The Yyavahara Sekar, by Nagojee B hatta, a Deshast 
Brahm an of Benares, is a work of general notoriety.

The Sar Sangraha is a work treating of Prayaschitta Smurta, 
Yyavahara, & c.; but not fully.

The Madana Ratna, by M adana Singh, a Brahm an of H in ­
dustan, is a treatise on Achara, Yyavahara, and Prayaschitta, 
of notoriety.

The Achararka, by Sunkur B hatta  Kasikar, is a work on 
Achara and Y yavahara of general notoriety.

The Sarasvati Yilasa, a general Digest, attributed to the 
K ing P ra taparM ra  Deva, of the K akateya family, but most 
likely compiled under his direction, is one of the chief autho­
rities, after the M itakshara, in the whole of the southern por­
tion of India. I t  was the standard law-book of his dominions, 
which comprehended the entire Andra country, and is still a 
book of great authority to the northward of the Pennar, where 
many customs exist, particularly regarding land tenures, which 
are derived from i t ; but it is even there, in some measure 
subordinate to the authority of the Mitakshara.

The Smriti Chandrika, by Devanda Bhatta, and which has 
been supposed by Oolebrooke, who mentions it in terms of 
great praise, to have been the basis upon which the Madhaviya 
was formed by Vidyaranyasvami, is a general and excellent 
treatise according to the doctrine of the Dravida school. This 
as well as the preceding work, is of high authority in the 
A ndra country.

A  Tamil abridgment of the Smriti Chandrika was published 
at M adras in the year 1826.1

The Dharesvariya is mentioned by Ellis as a general Digest 
which, though written by an author supposed to have lived

1 An Abridgment, in the Tamil language, of the Smriti Chandrieu, a 
treatisa 011 the Municipal Law of the Hindus. By Madura Condaswami 
Bui aver. Pol. Madras, 182G.
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in the north of India, yet is received as an authority in the 
south.

Several writers have composed treatises especially devoted 
to the Law of A doption; of these the D attaka Mimansa of 
Nanda Pandita, the author of the Vaijayanti, and the P rati- 
takshara, already noticed, is the most esteemed. Sutherland, 
in describing- this work, say s : « The Dattaka Mimansa, as its 
name denotes, is an argumentative treatise, or disquisition, on 
the subject of adoption; and though, from the author’s extra­
vagant affectation ot logic, the work is. always tedious, and 
his arguments often weak and superfluous 5 and though the 
style is frequently obscure, and not unrarely inaccurate, it 
is on the whole, compiled with ability and minute attention 
to the subject, and seems not unworthy of the celebrity it has 
attained.” 1

The Dattaka Chandrika, by Devanda B hatta, the author of 
the Smriti Chandrika, is a concise treatise on Adoption of great 
authority, and is supposed to have been the basis of Nanda 
Pandita’s more elaborate work.

An edition of the text of the Dattaka M imansa, and the 
Dattaka Chandrika appeared at Calcutta in L S I? .2 Another 
edition of the text of the D attaka Mimansa was, I  believe, pub­
lished at Seiampore in 8vo., N. d ., but I  have never seen it.3 4

The Dattaka Mimansa, and the D attaka Chandrika, have 
been admirably translated by Sutherland 3 and the Synopsis 
of the Law of Adoption, which he has appended to his work, 
though succinct, is eminently useful.* A  French translation 
ot the Dattaka Chandrika, by M. Orianne, also appeared in 
the year 1844.5

1 Sutherland’s two Treatises on the Hindu Law of Adoption, Pref. p. ii.
2 ti fij^T II 8vo. Calcutta, 1817.
3 Brunet, Manuel de Libraire.
4 The Dattaka Mimansa and Dattaka Chandrika, two original treatises 

on the Hindu Law of Adoption, translated from the Sanscrit by J. C. 
Sutherland. 4to. Calcutta, 1821.

1 raite original des successions d’apres le droit Hindqu, suivi d’un autre
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j n addition to these treatises, Ellis mentions the D atta 
Mlmansa by Vidyaranyasvami, the D atta Chandrikaby Gan- 
o-adeva Yazhey, the D atta Dipaka by Yyasacliarya, the D atta 
Kustahha by Nagoji Bhatta, and the D atta Bhashana by 
Krishna Misra, as general Digests of the Law ot Adoption.1 
H e however gives no description of these works, and I  do not 
hnd them spoken of by other writers on the subject. Sii 
Francis Macnaghten also speaks of a treatise on Adoption 
called the D attaka Yirnaya, as the compilation of a celebrated
Pandit of the name of Sri N atha B hatta .4

The Law of Adoption does not exhibit much conflict of 
doctrine between the several schools, although some differences 
of opinion may he observed amongst the individual writers.
I t  must he remarked, however, as an important distinction, 
that although the Dattaka Mimansa and Dattaka Chandnka 
are equallyVespected all over India, yet where they differ, the 
doctrine of the latter is adhered to in Bengal, and by the 
s o u t h e r n  Ju ris ts ; while the former is held to be the infallible 
gUide in the provinces of Mithila and Benares.3

Helayudha, who is supposed to have flourished more than 
seven hundred years since, is the author of the N yaya Sar- 
vaswa, the Bralnnana Sarvaswa, and the Pandita SarvasWa, 
as well as of other tracts on the administration of justice and 
the duties ot cast.

Lakshmidhara wrote a treatise on the administration of 
justice, and also a Digest entitled Kalpataru, which is often 
cited.

Narasinha, son of Bamachandra, is the author ot the G6- 
vindarnava and other law tracts.

Tnute sur P Adoption, le Dattaca-Chandrica de Devandha-Bhatfca. Par G. 
Orianne. 8vo. Paris, 1844.

1 Ellis, on the Law Books of the Hindus, pp- 21, 22.
Considerations on the Hindoo Law as current in Bengal, i ref. p. xiii.

3 Macnaghten, Principles and Precedents ot Hindu Law, Vol. I. Prd. 
p. xviii.

/s&t- ■ G0l̂ \
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,) itendriya is often cited in tlie Mitakshara, and in the Di­
gest of Jagannatha Terkapanchanana.

Since the establishment of the British empire in India, three 
several Digests of the H indu law have been composed by 
native authors. The first, the Yivadarnava Set-u, was com­
piled by order of W arren H astings; the second, the Yivada 
Sararnava was written, at the request of Sir "William Jones, 
by Servaru Trivedi, a Mithila law yer; and the third and most 
celebrated is the Yivada Bhangarnava of Jagannatha Terka­
panchanana, which has become generally known by the trans­
lation of the learned Colebrooke.

The first of these works was proposed as early as the 18th 
of March 1773, at the opening of the Court of Sudder 
Dewanny Adawlut of B engal/  and in December in the same 
year it was reported to the President that the Digest was 
nearly completed in the Sanskrit language, and that a trans­
lation was being made into Persian for the purpose of being 
again translated into English. E arly  in the following year 
W arren H astings transmitted a specimen of the English 
version1 2 to the Court of D irectors; and in the same year M r. 
Halhed published the entire work in English, under the title 
of “ A  Code of Gentoo Laws.”

The letter from Sir William Jones to the Supreme Council 
of Bengal, already quoted, at once describes and condemns 
this Code. “ I t  consists/’ says the learned Judge, “ like the 
Roman Digest, of authentic texts, with the names of their 
several authors regularly prefixed to them, and explained 
where an explanation is requisite, in short notes, taken from 
Commentaries of high authority. I t  is, as far as it goes, a 
very excellent work ; but though it appears extremely diffuse 
on subjects rather curious than useful, and though the chapter

1 Proceedings of the Governor and Council at Port William respecting 
the Administration of Justice amongst the natives ol Bengal, p. d3. 
4  to. 1774.

2 lb. p. 37 ct scq. ,
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on Inheritance be copious and exact, yet the other important 
branch of jurisprudence, the Law of Contracts, is very suc­
cinctly and superficially discussed, and bears an inconsiderable 
proportion to the rest of the Avork. But Avhatever may be the 
merit of the original, the translation of it has no authority, 
and is of no other use than to suggest inquiries on the many 
dark passages Ave find in it. Properly speaking, indeed, Ave 
cannot call it a translation; for though Mr. Halhed performed 
his part Avith fidelity, yet the Persian interpreter had supplied 
him only Avith a loose, injudicious epitome of the original 
Sanscrit, in which abstract many essential passages are omitted; 
though several notes of little consequence are interpolated, from 
a vain idea of elucidating or improving the text.”1

The letter from which the above extract is taken proposed 
to the Government the compilation of a nerv Digest, Avhich Avas 
to be confined to the L uavs of Contracts and Inheritances, and 
to be based upon the great work of Raghunandana. The 
result of this proposition, which Avas gladly accepted by the 
Governor-General and the Members of Council, Avas the com­
position of the Yivada Sararnava and the Vivada Bhangarnava.
Sir W. Jones had himself undertaken a translation of these 
works, together with an introductory discourse, for which he 
had prepared u  a mass of extremely curious materials,” 2 Avhen 
the hand of death arrested his labours.

The Yivada Bhangarnava, by Jagannatha Tarkapancha- 
nana,3 was, as above stated, compiled by its author at the sug­
gestion of Sir W . Jones, and after his death was translated by

1 Sir W . Jones’s Works, Vol. III . p. 76*. 4to. Loud. 1709.
2 See lii3 last Anniversary Discourse in the Asiatic Researches, 1 ol. V1. 

p. 168. 4th Edit.
3 Jagannatha Tarkapanebanana was living in the year 1815, at the ad­

vanced age of 108 years, and resident at Tirveni, about thirty miles from 
Calcutta, where, surrounded by four generations of his descendants, in 
number nearly an hundred, he gave daily lectures to his pupils upon the 
principles of law aud philosophy.—Harington’s Analysis of the Bengal 
Regulations, Vol. 1. p. 107, note. 2d Edit,
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Colebrooke.1 2 Like the Vivada Sararnava, it treats only of the 
Law of Contracts and Successions, omitting' altogether the Law 
of Evidence, the Kules of Pleading, the Eights of Landlord 
and Tenant, and other topics, which, to render a Digest more 
generally useful in those Courts where the English law does 
not prevail, might have been advantageously inserted.

This Digest consists, like other works of the same nature, of 
texts selected from writers of authority, and a running com­
mentary by Jagannatha, generally taken from former ones, 
and frequently containing frivolous disquisitions. The arrange­
ment of the work renders its use inconvenient in the extreme; 
and it has been not inaptly characterised as “ the best book 
for a counsel and the worst for a judge.” Colebrooke himself 
almost disclaims it. In  the Preface to the translation of the 
treatises on Inheritance he says: u And, indeed, the author’s 
method of discussing together the discordant opinions main­
tained by the lawyers of the several schools, without dis­
tinguishing’, in an intelligible manner, which of them is the 
received doctrine of each school, but, on the contrary, leaving 
it uncertain whether any of the opinions stated by him do 
actually prevail, or which doctrine must now be considered in 
force, and which obsolete, renders his work of little utility to 
persons conversant with the law, and of still less service to 
those who are not versed in Indian jurisprudence, especially to 
the English reader, for whose use, through the medium of a 
translation, the work was particularly intended.”3

The doctrines maintained by Jagannatha are taken com­
monly from the Bengal school, and sometimes originate with 
himself j in which latter case, of course, they are not. to be

1 A Digest of Hindu Law on Contracts and Successions, with a Com­
mentary by Jagannatha Tercapanchanana. Translated from the original 
Sanscrit by II. T. Colebrooke. 4 Vols. Fol. Calcutta, 1797. 2d Edit. 3 
Vols. 8vo. London, 1801.

2 Colebrooke’s two Treatises on the Hindu Law of Inheritance, Prof.
P-iL
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considered as of paramount authority) but fit the same time 
he ought not to be held responsible when his work is cited, as, 
it seems, was frequently done in former times by the southern 
Pandits, in opposition to the opinions maintained by the abler 
authors of the Mitakshara, the Smriti Chandrika, and the 
Madhaviya. Colebrooke’s regret, that the Pandits of the 
south of India had thus been furnished with means of adopting, 
in their answers, whatever doctrine might happen to be in 
accordance with the bias they might have contracted,1 cannot 
be received as a condemnation of Jagannatha’s work, but only 
of a venal practice of the law-officers of the southern Courts, 
which should have been discountenanced at the outset. Not­
withstanding' the unfavourable opinion of the V ivada Bhang ar- 
narva pronounced by its learned translator, and although this 
opinion is certainly, in a great measure, justified by the work 
itself, there is no doubt but that it contains an immense mass 
of most valuable information, more especially on the Law of 
Contracts, and will be found eminently useful by those who 
will take the trouble of familiarising themselves with the 
author’s style and method of arrangement.

In  addition to these three general Digests may be mentioned 
the Vyavastharatnamala2 * * by Sri Lakshmi Narayana Nyaya- 
lankara. I t  is a modern work, modelled after the European 
plan of a Catechism, written in the form of questions and 
answers, in the vernacular language of Bengal, with quotations 
in Sanskrit from hooks of established authority, adduced in 
support of the principles advanced. The work of Sri Lakshmi 
Narayana contains a succinct view of the law of inheritance 
according to the doctrines of Jim uta Vahana contrasted with 
those of the Mitakshara, together with a short treatise on 
Adoption. This work was published at Calcutta in 1830,8

1 Colebrooke in Strange’s Hindu Law, Vol. II. p. 176. 2d edit.
: See an account of this work in the Journal of the Loyal Asiatic Society.

Vol. 1. p. n o .
Wryrd«I^TT ll Svo. Calcutta,

1830.



I  have now, I  think, described, if not the w hole oi the 
Hindu law-books extant, all those which treat of Yyavahara, 
which are alone applicable to the Hindu law as administered in 
British India. I t  remains to recapitulate the names of spell 
works as are usually referred to as final authorities in the dif­
ferent schools, excluding' the text-books and mere explanatoiy 
comments. They are as follows :

1. - Gauriya, or Bengal school.— Dliarma Batna. Day a
Bhaga, and its Commentaries by Srikrislma Tarkalan- 
kara, and Srlnatha Aeharya Chudamani. Daya Ivrama 
Bangraha. Smriti Tatwa. Daya Tatwa. \  ivadar- 
nava Setu. Yivada Sararnava. Yivada Bhangar- 
nava.

2 . Mithila school.—Mitakshara. A ivada Batnakara. A i-
vada Chintamani. Yyavahara Chintamani. Dvaita 
Parisishta. Yivada Chandra. Smritisara. Smriti Sa- 
muchchaya. Madana Parijata.

3. Benares school.—Mitakshara. Yiramitrodaya. Madha-
viya. Yivada Tandava. Nirnaya Sindhu.

4. Maharashtra school.—Mitakshara. Mayukha. Nir-
naya Sindhu. Ilemadri. Smriti Kustubha. Mad­
haviya.

5 . Dravida school.—
(«) Dravida division.— Mitakshara. Madhaviya. Sa- 

rasvati Vilasa. Yaradarajya.
(J>) Karnataka division.— Mitakshara. Madhaviya.

Sarasvati Vilasa.
(c) Andra division.—Mitakshara. Madhaviya. Smriti 

Clmndrika. Sarasvati Vilasa.
In  questions of Adoption the Dattaka Mimansa is preferred 

in Beno-al and in the south; the Dattaka Chandrika in Mithilato
and Benares. .

I t  must not be inferred that these are all the works cited by
the lawyers of the several schools, but that they aie those 
quoted most frequently : nor, again, must it lie concluded that
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they are all constantly referred to in the Law Courts. Borra- 
daile says, that on the Bomba}" side of India, three books alone 
were mentioned by the Sastrls as authorities in his tim e; viz.
Manu, the Mitakshara, and the M ayiikha; 1 and Colebrooke 
states that in Benares the ordinary phraseology of references 
for law opinions of Pandits from the native Judg'es of Courts 
established there, previous to the institution of Adawluts super­
intended by English Judges and Magistrates, required the 
Pandit, to whom the reference was addressed, u to consult the 
Mitakshara,” and report the exposition of the law there found 
applicable to the case propounded.2

Lastly, it must be distinctly remembered, that no work of 
the Bengal school can be considered to be concurrent or inter­
changeable with the writings which prevail in the other schools, 
or of any authority out of the limits within which the Bengali 
is the language of the people, with the exception, however, 
already noticed, regarding the Law of Adoption j and that, 
although the works above enumerated, which are not according 
to the Bengal school, are, for the most part, only quoted in 
those schools under which they are arranged, there seems to 
be no reason why such works might not be received as autho­
rities indiscriminately in Mithila, Benares, and the M aratha 
and Dravida countries, but ot course being of greater or less 
weight according to the custom of each country.

Before I  proceed to the description of the fourth class of 
works on H indu law, which I  have already alluded to, viz. 
those by European authors, I  may mention two modern native 
compilations which cannot with propriety be ranged under any 
of the preceding heads. They are collections of opinions com­
piled from the Daya Bhaga and other works, and seem to cor­
respond with the books of Fatrcas, which form so considerable 
a portion of the Muhammadan legal literature: the authors of

1 Borradaile’s Bombay Reports, Pref. p. iii.
• Colebrooke in Strange’s Hindu Law, Yol. I. p. 317. 2d Edit.
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these collections are Ramjeeyu Tarkalankara, and Lakshmf 
Narayana Nyayalankara.1 I  have never seen these compilations, 
hut the}’ are mentioned in a Letter from the Bengal Govern­
ment to the Court of Directors, dated the 22nd of Feb. 1827, as 
being among the works encouraged or patronised by the 
Government.2 A  compilation in Telugu from the Mitakshara 
and other works may also here be mentioned.3

I t  must be acknowledged that the method pursued by the 
Hindu writers on jurisprudence is often very obscure, and 
always highly uncongenial to European ta s te ; the student will 
therefore turn with pleasure to the elegant work of Sir Thomas 
Strange, the sound, though often too severe, criticism of Sir 
Francis Macnagliten, and the concise and explicit Principles of 
H indu Law by his son.

Sir Francis Macnagliten, who was the first writer of an 
original treatise on Hindu Law', was promoted to the Bench of 
1he Supreme Court at Madras in May 1809, having previously 
acted as Advocate-General at Calcutta, where, it is said, he had 
little or no employment except in his official capacity :4 he 
was afterwards, in Ju ly  1815, removed to the Supreme Court 
at Bengal. In  the year 1824 he published his Considerations 
on the Hindu Law ,5 which he himself states he commenced 
and completed in that year. I t  is a valuable work, consisting 
of an enunciation of principles illustrated copiously by argu-

1 Byabustha Sungruha: a Collection of Opinions compiled by Bamjeeyn 
Tarkalunkar, from the thirty-six original books of Dayubbagu, A c.; with 
the authorities of Munoo, &c. Byabustha Sungruhu ; or, a Collection of
Opinions compiled by Lukslnnee Narryana Nyayalunkra, from the original 
books of Dayabhaga, &c.; with the authorities of Munoo, Ac.

3 Fourth Appendix to the Beport from the Select Committee of the 
House of Commons in 1S32, p. 61. 4to. Edit.

3 Yyavahara Hurpanum. A compilation of the Vijnanaswareyum, 
Smritichendrika, and several other works on Hindu Law. Bevised by 
Vuttyum Vasoodeva Para Bhrummah Saustrooloo. Svo. Madras, 1851.

* Anglo-India, Vol. I. p. 204. 3 Vols. Svo. London, 1S38.
5 Considerations on the Hindoo Law as it is current in Bengal. By Sir 

Francis Macnaghten. 4to. Serampore, 1824.

■ G° f e x



!(S)| <SL
g:38 HINDU LAW.

ments and decided cases, which are, in most instances, given 
in extenso: the last two chapters are translations from the 
Mitakshara, and have been already mentioned. The Preface 
to the Considerations speaks in the most disparaging terms 
of the Hindu Law, and yet, at the same time, advocates its 
preservation: it is to be regretted that the whole work is 
pervaded by a spirit of exaggerated self-estimation and unjust 
depreciation of every thing not consonant with the author’s 
professional prejudices.

Sir Thomas Strange, who filled successively at Madras the 
offices of Recorder and first Chief Justice of the Supreme 
Court of Judicature, published the first edition of his ad­
mirable work on H indu Law in 1825, after several years 
spent in the collection of materials; and a second and revised 
edition appeared in 1830.1 2 Sir Thomas Strange seems to 
have possessed most of the qualities which are requisite for an 
Indian Judge : bis disposition was mild, and his manners 
courteous: and although he had not attained any knowledge 
of the languages of India, he was imbued with a strong pre­
dilection in favour of the natives, and spared no pains, and 
omitted no opportunity of gaining information on the subject 
of their laws and institutions. The amiability of his temper 
is peculiarly evinced by the manner in which he speaks® of 
Sir Francis Macnaghten’s severe remarks upon one of his 
judgments,3 affording a marked contrast to the caustic and arro­
gant style in which Sir Francis too frequently indulged. The 
excellent work of Sir Thomas Strange leaves little to desire, 
so far as regards the Hindu Law of the south of In d ia ; whilst 
the clearness of arrangement, the aptness of the illustrations, 
and the elegance of its diction, well entitle it to a place by the

1 Hindu Law, principally with reference to such portions of it as concern 
the Administration of Justice in India. By Sir Thomas Strange. 2 Vols. 
fevo. London, 1830.

2 Strange’s Hiudu Law, Vol. II . Pref. p. viii. 2d edit.
" Considerations on the Hindoo Law, p. 186 et setj.
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side of the Commentaries of Blackstone. The cases which 
the learned author has appended to his work, under the title 
o f f  Responsa Prudent urn,” are very valuable, and they are ren­
dered st ill more so by the numerous notes and illustrations which 
are constantly added by Colebrooke, Sutherland, and Ellis.

The Principles and Precedents of Hindu Law ,1 by Sir William 
H ay  Macnnghten, merit the attentive study of all who desire 
to attain a knowledge of that la w : the “ Principles” are clear, 
concise, and lucid in their order, and the cases given under the 
title of “ Precedents,” are of a most important nature. The 
latter are entitled to great weight, as having been selected, as 
we are told by the learned author himself, with the utmost 
cure and attention. The whole work was composed, as 
appears from the Preface, after collecting all the information 
that could be procured from every quarter, and after a careful 
examination of all the original authorities, and of all the 
opinions of the Pandits recorded in the Supreme Court at 
Calcutta for a series of years. In  a late judgm ent delivered 
by the Judicial Committee of the Privy Council, Sir W . Mac- 
naghten’s work is mentioned as by far the most important 
authority amongst the Hindu law-books by European authors; 
and it is stated, on the information of Sir Edward Ryan, to be 
constantly referred to in the Supreme Court at Calcutta as all 
but decisive of any point of H indu law contained in i t ; and 
that more respect would be paid to it by the J udges there, 
than to the opinions of the Pandits.2 3 *

Steele’s Summary of the Law of Cast,5 printed by order of 
the Governor in Council of Bombay, is inconvenient of refe­
rence, on account of its defective arrangement; but it contains

1 Principles and Precedents of Hindu Law, by W . H. Macnaghten.
2 Vols. 8vo. Calcutta, 1829.

3 Rungama v. Atchama and others. 4 Moore s Indian Appeals, p. 101.
3 Summary of the Law and Custom of Hindoo Castes within the 

Dekhun Provinces subject to tho Presidency of Bombay, chiefly affecting
Civil Suits. By Arthur Steele. Fol. Bombay, 1827.
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a mass of useful information, and may always be consulted 
with advantage. H e divides his work into three parts, Law,
Casts, and Existing1 Customs ; • the two latter divisions being* 
especially useful, as containing* a quantity of matter not to be 
met with elsewhere. The same remark applies to the two 
Appendices, one on the customs of particular Casts of Poona, 
the other on the customs of the Gosayins. Mr. Steele has 
prefaced his work by what is designated a List of Sanskrit 
Law-books * but it is encumbered with the titles of a number 
of works which are foreign to the subject, and the names of all 
are so disfig-ured by an uncouth rendering* of the M aratha 
pronunciation as to be scarcely intelligible.

A  treatise on the Hindu Law of Inheritance, Gift, &c., was 
published a few years since at Calcutta, by Mr. E berling*but, 
so far as I  have been able to ascertain, no copy of it has as yet 
reached this country.

Colebrooke’s treatise on Obligations and Contracts2 scarcely 
comes within the class of works treating* of Hindu law, inas­
much as it rela tes to the subject of contracts generally ■ he 
has, however, illustrated the law of contract throughout by 
reference to the Hindu system; and the student will find 
much that is valuable regarding that system under those titles 
which Colebrooke has completed. Unfortunately the work was 
never finished, and the Preface, together w ith the preliminary 
and introductory matter, promised by the author in the first 
and only published part, never saw the light.

M. Gibelin published a work at Pondicherry, in 1840-47, 
which may be pointed out to the reader’s notice as exhibiting* a 
comparison between the civil law* of the Hindus, the laws of 
Athens and Rome, and the customs of the Germans.3 M. Gibe-

1 See the Calcutta Review, No. X III.
3 A Treatise on Obligations and Contracts. By H. T. Colebrooke.

Part I. (all published), 8vo. London, 1818.
8 Ktudes sur lo droit civil des Ilindous; recberches de legislation com­

pares sur les lois de l’lnde, les lois d’Atheneset de Rome et les continues 
des Germains. Par E. Gibelin. 2 Tomes, 8vo. Paris, 1846-47.

• eo ifeX
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lin’s volumes, in tlieir comparative portion, are very interesting; 
but there is much irrelevant speculation, and they are disfigured, 
by a number of fantastical etymologies, which are quite as 
extravagant as any that are to be found in the pages of Bryant, 
Vallancey, or Alexander Murray.

An excellent manual of Hindu Law from the pen of Mr.
T. L. Strange, son of the accomplished Sir Thomas, and a 
Judge of the Sudder Adawlut, was published at Madras m
1856.1 I t  is expressly written with the view of presenting the 
results of Sir Thomas’ labours in a cheap and compendious 
form, together with such additional materials as the working- 
of the Courts since his time have furnished. Mr. Strange has 
executed his task with great ability, and the reader will find 
in a book of but 75 pag-es, a satisfactory summary of the 
Hindu Law, as applied in our Courts in India. The 13th 
Chapter contains some curious and interesting particulars 
relating to the Malabar Law.

I ’he last mentioned treatise completes the list of works relat­
ing to the H indu law by Europeans. I t 'is  to be regretted that 
they are so few in number ; but when taken in conjunction with 
the translations from the original works, they are sufficient to 
enable the student to acquire a very considerable, knowledge of 
the Hindu system of jurisprudence.

(2) T h e  M u h a m m a d a n  L a w .

(a) On the Sources o f  the Law .

The Muhammadan law, like that of the Hindus, is profess­
edly founded upon revelation; and the Kuran, though vari­
ously interpreted, is regarded by the Muaulmans of every 
denomination, as the fountain-head and first authority of all 
law, religious, civil, and criminal.

1 A Manual of Hindoo Law. By Thomas Lumsden Strange, Esq. Svo.
Madras, 1S5G.

R
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Whenever the Kuran was not found applicable to any par­
ticular case, which soon happened as the social relations and 
wants of the Arabs became more extended, recourse was had 
to the Summit (precept and example), or H adis (sayings, tra­
dition), that is, the oral law, which was, and is at the present 
day, held to be only second in authority to the Kuran itself.
Thus the Kuran and the Sunnah stand in the same relation to 
each other, as the Mikrah and Mishnah of the Jew s: and it 
may be remarked, that the words in both the Arabic and H e­
brew1 languages are derived from similar roots, and have the 
same significations.

The Sunnah or Hadis,1 the second authority of Muhamma­
dan law, comprises the actual precepts, actions, and sayings 
of the Prophet himself, preserved by tradition, and handed 
down by authorised persons.

I t  may here be remarked, that the word “ tradition ” must 
in no wise be taken in the sense in which we are accustomed 
to use i t ; the traditions being records of facts, many of them 
it is true merely orally preserved, but preserved with the 
greatest care and circumspection; and many of them having 
been actually written down even during* the lifetime of Mu­
hammad, and soon after his death, but the writings destroyed

1 The word Sunnah is used generally, to signify all the traditions both of 
the sayings and doings of the Prophet, and the term Hadis is employed in the 
same comprehensive sense. M. De Slane says, “ The distinction between the 
Hadith (sayings), and the Sunan (doings), is not attended to by doctors of 
the Moslim law : both are equally authoritative.” See LAI ei>Lsj 
Jbn Khallikan’s Biographical Dictionary, translated by the Baron 
M'Guekin de Slane, Vol. I. Introduction, p. sviii. note. 3 Yols. 4to.
London, printed for the Oriental Translation Fund in 1842 — 45. M. Do 
Shine’s translation is a most valuable work to those who wish to ’gain a 
knowledge of the legal literature of the Muhammadans, as he has added to 
tiic test numerous learned notes, replete with curious and interesting 
information relating to the Muhammadan law and lawyers. It is to this 
translation that all the references to Ibu Khallikan, made in the notes to 
the following pages, must be understood to apply.

' Gok ^ X
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A\lien the writers had committed their contents to memory.
The learned and indefatigable Dr. Sprenger, late Principal 
of the Calcutta Madrasah, was the first to point out this dis­
tinction between “ traditions,” as Ave understand the word, 
and the u Muhammadan traditions;”1 a dist inction which is 
all-important, since the latter form an immense mass of con­
temporary record relating to the life, precepts, and actions of 
Muhammad, more voluminous and more authentic than is to 
he found in the literature of any other nation, applicable to 
any particular period. The precepts and traditions are div ided 
into tAvo classes, aIz. the Kads (holy), which are supposed to 
have been directly communicated to Muhammad by the angel 
Gabriel; and the Nahawi (prophetic), or those which are from 
the Prophet’s own mouth, and are not considered as inspired;2 
both these, hoavever, have the force of laAAr, and, Avith the 
Kuran, constituted the whole body of the laAV at the time of 
Muhammad’s death. “ I  leave with you,” said the Prophet,
“ tAvo things, Avhich, so long as you adhere thereto, will pre­
serve you from e rro r: these are, the Book of God, and my 
practice.”

In  addition to the Ivuran and the Summit or Hadis, there 
are tAvo other great sources of Muhammadan hnv, viz. the 
Jjma’ (concurrence), and the Kiyas (ratiocination).

The Ijmir is composed of the decisions of the Companions 
of Muhammad (Sahabah), the disciples of the Companions

1 Sprenger’s Life of Mohammad, Vol. I. Allahabad, 8vo. 1851, p. 67 et 
acq. Sprenger, Oil the origin and progress of writing down historical iac i s 
among the Musulmans: see the Journal of the Asiatic Society of Bengal,
Vol. XXV. p. 301. Dr. Sprenger is now engaged in preparing a revised 
edition of the first volume of his Life of Muhammad, and the continuation 
of his work.

2 Other less important divisions and sub-divisions of the Sunnah have been 
made, classing them according to their respective value and authenticity, or 
the time in which they were first knoAvn or collected. See Hariugtou’s 
Analysis, Arol. I. p. 225, note, 2nd. edit. Journal Asiatique, 4>n'° Serie,
Tome xv. p. 185, note.
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(Tabihin), and the pupils of the disciples: these decisions are 
said to have been unanimous, and are next in authority to the 
Kuran and the Sunnah.

Both the Sunnah and the Ijm a’ were originally preserved 
by tradition, and were transmitted through successive genera­
tions by learned men, who made the study of the Kuran and 
the traditions, and their memorial preservation, an especial 
object. These learned men were called Hafiz (preserver) j 1 
and in communicating their narratives to their disciples, they 
invariably mentioned, as a kind of preface, the series of persons 
through whom they had successively passed before they came 
into their possession: this preface is called the Isnad (sup­
port), and according to the credibility attached to the narra­
tors whose names are enumerated as the Isnads, depends the 
authenticity and authority of the tradition related; some sects 
absolutely rejecting traditions which are received as authorita­
tive by others. The Isnads were retained in the books after 
the Sunnah and the Ijm a’ had become reduced to writing, 
and collected together in the works which will presently be 
noticed.

The Kiyas, which is the fourth source of the Muhammadan 
law, consists of analogical deductions derived from a com­
parison of the Kuran, the Sunnah, and the Ijm a’, when these 
do not. apply either collectively or individually to any par­
ticular case. This exercise of private judgment is allowed, 
with a greater or less extension of limit, by the different 
Muhammadan sects) some, however, refusing its authority 
altogether.

Since it appears, then, that although the sources of the law 
are the same throughout the Muhammadan world, there is a 
variety in the manner of their reception, and in the laws

1 The appellation of Hafiz is given to any one who knows the Kuran by 
heart; but it is more particularly used by the Sunni writers to designate 
those who have committed to memory the six great collections of traditions, 
and who can cite the Ismids with discrimination.

\($% <SL
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derived from them, it becomes necessary to describe shortly the 
principal sects, and to state the chief points of difference in 
their opinions as to the sources ot the law.

(b) On the Principal Muhammadan Sects, and their Legal Doctrines.

The dissensions which arose on the death of the Prophet, 
with regard to the succession to the Khilafat, were revived 
with renewed fury when, on the murder o f ’Usman, the noble 
and unfortunate ’All succeeded to the dignity of Amir al- 
Muminln; and they eventually caused the division of Islam 
into two great parties or sects, called respectively the 
Sunnis, and the Shfalls, 1 2 who differ materially in the inter­
pretation of the Kuran, and in admitting or rejecting various 
portions of the oral law. The hatred entertained between 
these rival sects has been the cause of constant religious w ars 
and persecutions scarcely to be surpassed in the history ot 
any nation or creed, and still separates the follow ers ot 
Muhammad into tw o classes, by a barrier more insurmount­
able than that which divides the Roman Catholic from the 
Protestant.

The Sumns, who assume to themselves the appellation of 
orthodox, uphold the succession of the Khallfahs Alui Paler,
’Umar, and ’Usman, and deny the right of supremacy, either 
spiritual or temporal, to the posterity of ’All. They are 
divided into an infinity of sects; but of these it will be suffi­
cient in this place to notice the four principal only, which 
aoree one with another in matters of faith, but differ slightly 
in the form of prayer, and more especially with regard to the 
exercise of the Kiyas, and the legal interpretation of the 
K uran where the latter relates to property.

1 The word Shi'ah, which signifies sectaries, or adherents in general, was 
used to designate the followers ot ’All as early as the 4th century ot the 
Hijrah. Reland, De Relig. Mohamm. p. 37.

2 For a fuller account of the various Sunni sects, see Maracci, Frodro- 
mus, Pars III. p. 72 et seq.; Pocoeke, Specimen Historian Arabian,

' G° t e x  «.
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These four principal sects, which are called after their 
founders, originated with certain eminent Mujtahid Imams, 
named respectively Abu Hanifah, Malik Ben Anas, Muham­
mad ash-Shafih, and Ahmad Ben Hanbal. Two other Imams 
were also the founders of Sunni sects 3 these were Ahu ’Ahd 
Allah Sufyan as-Sauri,1 and Abu Dawud Sulaiman az-Zahiri, 
but thev had but few followers 3 and a seventh sect, which had 
for its chief the celebrated historian At-Tabarl,3 did not long
survive the death ot its author.

Abu Hanifah Nu’man Ben Sabit al-Kufl, the founder of 
the first of the four chief sects of Sunnis, and the principal

pp. 17 e t s e q . ,  and 212 et s e q .; and Sale, Koran, Preliminary Discourse, 
sect. 8 The most celebrated work which treats ot tins subject is the 
Kitab al-Milul wa an-Kihal, by Abu al-Path Muhammad ash-Shahras- 
tanl, who died in A.H. 548 (A.D. 1153). The original text of Ash-Shah- 
rastani, has been edited by the llev. Canon Cureton, and was printed ior 
the Society for the Publication of Oriental Texts in 1842—1846. It is 
entitled, JrfSLNj JU11 <_j\s£ Book of Keligious and Philosophical Sects. 
A translation of this work has also since appeared by Dr. Haarbrucker, 
the title of which is, Abu-l-Fath Muhammad ascb-Schahrastani’s Kcligi- 
onspartheien und Philosophenschulen. 8vo. Halle, 1850.

1 As-Sauri was born at Kufah in A.H. 95 (A.D. 713), and died at 
Basrah, where be had concealed himself in order to avoid accepting the 
office of Kazi, in A.H. 101 (A.D. 777).—Ibn Khali. Yol. II . p. 577; A11- 
Kawawf, p. f* A 3

1 Az-Zahiri was so called because he founded his system of jurisprudence 
on the exterior, or literal meaning of the Kuran and the traditions, re­
jecting the Kiyas. He was born at Kufah in A.H. 202 (A.D. 817), and 
died at Baghdad in A.H . 270 (A.D. 883). He was a great partisan of 
Ash-Shafi’i.—Ibn Khali. Vol. I. p. 501. And see *UAI Tbe
Biographical Dictionary of Illustrious Men, by Abu Zakariya Yabva el- 
Nawawi, edited by Dr. Wtisfcenfeld, p. f T I .  8vo. Gottingen, printed for 
the Society for the Publication of Oriental Texts, 1842—1847. All 
the references to An-Nawawi’s work in the following pages apply to this 
edition.

5 Abu .Ta’far Muhammad Ben Jarir at-Tabari was born at Aural in 
Tabaristau in A.H. 224 (A.D. 838), and died at Baghdad in A .H . 310 
(A.D. 922).—Ibn Khali. Vol. If. p. 597; An Nawawi, p. ” y
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of the Mujtahid Imams who looked to the Kiyas as a main 
authority upon which to base decisions, was born at Kutah in 
A .II. 80 (A.I). 699), at which time four, or as some authors 
say, six of the Companions of the Prophet, were still living. 
Abu Ilanifah died in prison at Baghdad in A .H . 150 
(A.D. 767),1 having been placed in confinement by the Kliali- 
fah Al-Mansur, on account of his having refused to accept of 
the office of Kazi, from a consciousness of his own inefficiency; 
a refinement of modesty of which the Arabian lawyers may 
well he proud, since it is doubtful whether the biography of 
the jurisconsults of all nations and ages would present another 
instance of the same self-denial and suffering from similar 
motives. Unluckily, (however, for. Abu H annah s charaetei, 
his consistency does not seem to have equalled his conscien­
tious self-depreciationfor we find that he vas originally a 
strong partisan of the house of A l l ; and it is even hinted that 
the cause of his subsequent change of opinion was to be traced 
to interested motives. The doctrine of Abu Ilanifah, at first, 
prevailed chiefly in ’Irak  ; but afterwards became spread over 
Assyria, Africa, and Mawara an-Nahar. I t  is a t present 
very generally received throughout Turkey and 1 alary, and, 
together with tha t of his two disciples, Abu \  usuf and 
Muhammad, is the chief, and with but rare exceptions, the 
only authority which governs the Sunni law in India.

Abu ’Abd Allah Malik Ben Anas, the founder of the second 
Sunni sect, was born at Madinah in A .H . 95 (A.D. 713), and 
died at the same place in A .H . 179 (A.D. 795). From the 
circumstance of his birth and death occurring at that city, he 
is sometimes called the Imam Dar al-Tlijrah. Malik in his 
youth, had the advantage of the society of Silil Ben Sa’d, 
almost the sole surviving’- Companion Id the P rophet; and it 
is supposed that from him he derived his extreme veneration 
for the traditions. H e was also intimate with Abu Ilanifah, 
but he never imbibed that doctor’s excessive partiality for the

1 Au-Nawinvi, p.  ̂i A

I
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Kiyils.1 The tenets of Malik JBen Anas are principally 
respected in Algeria, Tunis, Tripoli, Senegal, and almost the 
whole of Africa: they are not known to prevail in any por­
tion of India .2

Abu ’Abd Allah Muhammad Ben Idris ash-Shafi’i was 
born at ’Askalan in A .H . 150 (A.D. 707), and eventually 
became the founder of the third of the chief Sunni sects. Ash- 
Shafi’i had the distinguished honour of belonging to the same 
stock as the Prophet himself, being descended from A bd al- 
Mutallib, the son o f ’Abd Manat) the ancestor of Muhammad. 
For this reason he is known by the surname of Al-Kuraishi 
al-Mutallibi. In  his youth he was a pupil of Malik Ben 
A n as: he died at Cairo in A .H . 201 (A.D. 819).3 Ash- 
Shfifi’i’s doctrine has a limited range amongst the Muhamma­
dan inhabitants of the sea-coast of the peninsula of In d ia ;4 
but the chief seats of its authority are Egypt and Arabia. 
I t  is also said to be in some repute amongst the Malays and 
the Musulmans of the Eastern Archipelago. H is followers 
were at one time very numerous in K hurasan; but at present 
his opinions are rarely quoted, either in Persia or India.

Abu A bd Allah Ahmad ash-Shaibani al-Marwazi, gene­
rally known by the name of Ibn  Hanbal, the founder of the 
fourth Sunni sect, was born at Baghdad in A .H . 164 (A.D. 
780), and died in A .H . 241 (A.D. 855). This learned doctor, 
who was a pupil of Ash-Shafi’i, strenuously upheld the opinion 
that the K uran was uncreated, and that it had existed from 
all eternity. Since, however, it happened unfortunately that

1 Ibn Khali. Yol. II. p. 545.
2 Herklots, Qanoon-e-Ialam, 8vo. London, 1S32, p. 244, note.
3 Ibn Khali. Vol. II. p. 509. An-Nawawi, p- t l -
* Colonel Vans Kennedy says, “ His doctrine is also followed by the 

descendants of the Arabs, the Mapillas of Malabar, which renders a refer­
ence to his peculiar opinions frequently necessary at Bombay.”—Journal 
of the Koval Asiatic Society, Vol. II. p. 81. Herklots says they are met 
with principally at Nagore, near Hegapatam, on the Coromandel coast.— 
Qanoon-e-Islam, p. 211, note.

' e° l ^ \
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the Ivhalifah Al-Mu’tasim maintained the contrary doctrine,
Ihn Hanbal was greatly persecuted for his persistent opposi­
tion to that monarch’s favourite belief. I t  is related in history 
that no fewer than 800,000 men and 00,000 women were 
present at this doctor’s funeral; and that 20,000 Christians,
Jews, and Magians became Muhammadans on the day of bis 
death.1 Whatever degree of credit may be attached to this 
extraordinary statement, its mere existence sufficiently attests 
the astonishing reputation which Ibn Hanbal had acquired 
during his lifetime, and the veneration, in which he was held 
after bis death. Persecution, however, soon thinned the ranks 
of his followers; and though at one time they were very 
numerous, the Hanbalis are now seldom to be met with out 
of the confines of Arabia.

Of these four chief sects of the Sunnis, the followers of 
Malik and Ibn  Hanbal may be considered as the most rig id ; 
whilst those of Ash-Shafi’i may be characterised as holding 
doctrines most conformable to the spirit of Islam , and the 
sectaries of Abu Hanifah, as maintaining the mildest and 
most philosophical tenets of all.2

The second great Muhammadan sect, the Shi’ahs, uphold 
the supremacy o f ’All Ben Abi Talib, the second convert to 
Islam, the cousin and son-in-law of Muhammad, and one of 
the ablest and bravest of all the Arabian chieftains. The 
Shi’ahs assert that ’Ali was the only lawful successor of the 
Prophet, and that both the Im am at aud Khilafat, that is, the '* 
supreme spiritual and temporal authority, devolved of right 
upon him and his posterity, notwithstanding that they were 
actually and unjustly ousted by the Ivhalifahs of the Beni 
Umayyah and Beni ’Abbas. The Shi’ahs are divided into five 
principal sects,3 which differ in points of faith and religious

1 Ibn Khali. Vol. I. p. 41; An-NawaWi, p. Ipf*.
2 Ibn Khali. Yol. I. Introduction, p. xxvi.
3 Von Hammer only allows four principal sects.—GeschiChte der Assas- 

sinen, p. 25. I follow Ash-Shahrastani.
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doctrine; and these again are subdivided into many distinct 
classes: the Sln’ah sects, however, with a few trifling excep­
tions, never held any variety of opinion in matters of law .1

The Shi’ah doctrines were adopted by the Persians at the 
foundation of the Safavi dynasty in A.TI. 905 (A.D. 1499), 
and from that period until the present time, have prevailed as 
the national religion and law ot Persia, notwithstanding the 
violent efforts to substitute the Sunni creed made by the 
Afghan usurper Ashraf, and the great Nadir Shah. There 
are, also, numerous Shi’ahs in India, though but few when 
compared with the Sunnis; and a small number are to be found 
in the eastern portion of Arabia. During the Muhammadan 
period of Indian history, the Shi’ahs were chiefly contined to

1 Some account of the tenets of the Shi’ahs will be found in the following 
w o r k s p .  VA et seq.; Haarbriicker’s Schaliras- 
tani, p. 16-1 et seq.; Pococke, Specimen Historic Araburn, pp. 33 and 257; 
Maracci, Prodromus, p. 80 ; Sale, Koran, Preliminary Discourse, sect. 8;
Yon Hammer, Geschichte der Assassinen, p. 25 et seq.; Malcolm, History 
of Persia, Yol. II. p. 316 el seq. In order, however, to obtain an accurate 
knowledge on the subject, the Shi’ah authorities must be consulted. 
Amongst these, the Hakk al-Yakin, by Muhammad Bakir Ben Muhammad 
Taki, who dedicated his work to Shah Sultan Husain Safavi, is deservedly 
one of the most celebrated. It contains a body of the theology of the 
Shi’ahs, and quotes and refutes the arguments opposed to the opinions 
advanced, illustrating the whole with evidences of the truth of the Shi’ah 
doctrines, and with numerous traditions. There is also a very interesting 
little work by Abu al-Fatuh Razi Makki, entitled the Kisalat-i, or Kitab-i 
Hasaniyah, which has a great reputation amongst the Shi’ahs, particularly 
in Persia. It consists of an imaginary disputation between a Shi’ah slave- 
girl and a learned Sunni jurisconsult, on the merits of their respective 
doctrines, in which, as a matter of course, the girl utterly discomfits her 
opponent. The argument is very ingeniously managed, and the treatise, 
taken altogether, furnishes a good and concise exposition of the tenets ot 
the Shi’ahs, and the texts on which their belief is founded. The Risalat-i 
Hasaniyah was translated from the Arabic into Persian, by Ibrahim 
Astarabadi, in A .II. 958 (A.D. 1551). Both of these works have been
printed in Persia, with great accuracy and elegance. u a  fol.
Tehran, A.IL 1239 (A.D. 1823), JU - —‘'A  fol. Tehran, A H.
1211 (A.D. 1825).

• e< W \
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tlie kingdoms of Bfjapur and Golconda,1 their sect never hav­
ing been suffered to make any progress in Hindustan,2 where 
the religion of the state was according to the tenets of the 
Sunnis. Since the British rule, however, those who profess 
the Shi’ah faith are no longer persecuted, or forced to conceal 
their opinions; and although the majority of the Musulmans 
in India still adhere to the doctrines of Abu Hanifah, the 
Shi’ah is allowed to celebrate unmolested the tenth of Muhar- 
ram, and to mourn the untimely fate of the virtuous Husain, 
and the martyrs of the plain of Karbala.

These are the principal sects of the Muhammadans who 
differ in opinion with regard to legal doctrine. I  have already 
stated that the Kuran is universal in its authority; but this 
must be understood with the reservation that such authority 
depends upon its interpretation, and that the latter differs 
according to the views of the principal commentators of the 
various sects, the Shi’ahs more especially rendering the mean­
ing of many texts in a manner totally opposed to their accep­
tation by the sects of the Sunnis.

The traditions and the Ijm a’ are, in like manner, looked upon 
by all Musulmans as authoritative in the second degree j but, 
as I  have mentioned above, their value varies, and depends 
upon their Isnads. M any writers on the religion and laws of 
the Muhammadans have asserted that the Shi’ahs reject en­
tirely the authority of tradition. Nothing, however, can be 
more erroneous than this assertion, since all Shi’ahs admit the 
legality of the Sunnah, when verified by any of the Twelve 
Imams ;3 and all equally venerate the precepts and examples,

1 Chardin, Tome IX . p. 27; Bernier, Tome I. p. 285.
2 Elphinstone, History of India, Yol. II. p. 201. 2nd edit.
,5 ’All, and his immediate posterity, are called the Twelve Imams by the 

Shi’ahs, and the title thus employed must not be confounded with its indis­
criminate use by the Sunni sects, who applied it to a large number of 
eminent doctors. The Shi’ahs consider the title of Imam as a sacred appel­
lation, and restrict it entirely to ’All and his descendants; holding that the
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both of the Prophet and the Twelve Imams themselves, and 
the traditions that have been handed down by the friends and 
and partisans o f ’A h ,1 rejecting- only such portions of the Sun- 
nah as are derived from persons contaminated by crime or dis­
obedience to God. In  the latter class they range all the tra­
ditions recorded on the authority of the first three Khalifahs, 
and of such of the Companions, the Tabi’un, and their disciples, 
as were not included amongst the supporters of A li Ben Abi 
Talib. The error with regard to the Shl’ah doctrine in matters 
of tradition seems to have arisen from the fact, that our know­
ledge of their tenets has been almost entirely taken from Sunni 
sources, in which the word Sunnah is used to signify exclu­
sively the traditions of the Sunnis; and also that the Shi’ahs 
themselves almost invariably employ that word when speaking 
of the Sunni traditions, calling their own Hadis, and even 
referring to the Sunnis as the Ahl-i Sunnah (people of the 
Sunnah), in contradistinction to themselves, whom they gene­
rally call the Ahl-i B ait (people of the house of the Prophet). 
W hen, therefore, it is asserted that the Shi’ahs reject the 
authority of tradition, it must only be understood to mean that 
they pay no regard to the Sunnah recorded by the enemies of 
A l i : they of course repudiate the doctrines of the founders of 
the principal Sunni sects, holding their names even in abhor­
rence.2 W hat has been said with regard to the traditions as 
received by the Shi’ahs, applies equally to the Ijm a’, the

office of Imam is not a matter depending upon the choice of the people, but 
a fundamental article of religion. The names of the Twelve Imams are, 
’Ali Ben Abi Talib al-Murtaza, Hasan Ben ’Ali al-Mujtaba, Husain Ben 
’Ali asli-Shabid, ’All Ben Husain Zain al-’Abidin as-Sajjad, Muhammad 
al-Bakir, Ja’far as-Sadik, Musa al-Kasim, ’Ali ar-Kiza, Muhammad al-Jawkd, 
’Ali al-Hidi, Hasan al-’Askari, and Muhammad Abii al-Kasim al-Mahdi. 
The last of these is supposed to be concealed, and not dead; and it is be­
lieved by the Shi’ahs that he will re-appear at the last day; whilst, in the 
mean time, it is unlawful and impious to give the title of Imam to any other.

1 These are enumerated in the third and fourth books of the Majalis al- 
Muminin, a work to which I shall shortly recur.

2 Malcolm, History of Persia, V ol. 1. p. 338.
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authority of which depends upon the source from whence it is 
derived.

The Kiyas, as I  have mentioned in a former page, is vari­
ously received by the different sects. I t  seems pretty clear, 
from a tradition recorded in the Mislikat al-Masahih,1 that the 
exercise of private judgment was ackno wledged and authorised 
by the Prophet himself. In  the first, second, and third cen­
turies of the Hijrah, the principal jurisconsults appear to have 
founded their practice upon that of their predecessors ; hut 
some, venturing to rely upon analogical deduction from the 
first three sources of the law, were called Mujtahids, because 
they employed the utmost efforts of their minds to attain the 
right solution of such questions of law as were submitted to 
their judgment.2

Amongst the Sunni sects, Mujtahids are classed under three 
principal divisions, according to the degree of Ijtihad which 
they may have attained. The word Ijtihad signifies, in its 
most common acceptation, the striving to accomplish a thin<y 
the making, a great effort; but in speaking of a law-doctor, it 
denotes the bringing into operation the whole capacity of form- 
big a private judgment relative to a legal proposition.3

I  he chief degree of Ijtihad conferred on its possessor a total 
independence in legislative matters, and he became, as it were, 
a connecting link between the law and his own disciples, who 
had no right to question his exposition of the Kuran, the Sun- 
nail, and the I jm a , even when apparently at variance with

1 Mischat ul Masabih, translated by Capt. Matthews, Vol. II. p. 222.
2 For the exact meaning of the word Mujtahid see Silvestre de Saey’s 

Chrestomathie Arabe, Tome I. p. 1(59 et seq. ; the works there quoted ; and 
Hariugton’s Analysis, Vol. I. p. 233 (2d edit.) M. De Slane gives the best 
and most concise definition; viz. “ The term Mujtahid is employed in Moslim 
divinity to denote a doctor who exerts all his capacity for the purpose of 
forming a right opinion upon a legal question.” -  Ibn Khali. Vol. I p

Ib is definition is quoted from tho lvitab Taarifat, by Silvestre De S iev 
in his Chrestomathie Arabe, Tome I. p. 169.



1(1)1 .
2 5 4  MUHAMMADAN LAW.

those elements or sources of jurisprudence. The Mujtaliids of 
this first class were very frequent in the three first centuries of 
the H ijrah ; but in later times the doctrines of the law becom­
ing1 more fixed, the exercise of private judgment, to an un­
limited extent, soon ceased to he recognized. Some later 
doctors, At-Tabarl and As-Suyuti for instance, claimed the 
right, but it was refused to them by public opinion.1 The 
Mujtaliids of the first class, who lived in the first century of 
the Hijrah, are esteemed of higher authority than those who 
flourished in the second and third.

Those Mujtaliids, who had arrived at the second degree of 
Ijtihad, possessed the authority of resolving questions not 
provided for by the authors of the chief sects, and were the 
immediate disciples of the acknowledged Mujtaliids of the first 
class, who, in some instances, allowed their pupils to follow and 
teach opinions contrary to their own doctrines, and occasionally 
even adopted their views.

Those who had attained the third degree of Ijtihad were 
empowered to pronounce, of their own proper authority, sen­
tences in all cases not provided for by the founders of the sects 
or their disciples. Their sentences were, however, to be de­
rived from a comparison of the Kuran, the Sunnah, and the 
jjm a’, taken conjointly with the opinions of the Mujtaliids of 
the first and second classes; and they were not authorised to 
controvert their published doctrines, either respecting the ele­
ments of the laws, or the principles derived therefrom. Muj- 
tahids of the third class were required to possess a perfect 
knowledge of all the branches of jurisprudence, according to 
the doctrines of all the schools; and the class comprises a large 
number of doctors, of greater or less celebrity, some of whom 
were raised to the rank during1 their lifetime, but the gieatei 
portion subsequently to their decease.

1 Ibn Khali. Vol. I. p. 201, note; Journal Asiatique, 4rac Serio, Tome 
XY. p. 183.
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As a title, the term Mujtahid has long- since fallen into dis­

use amongst the Sunnis.1
Ibn Khaldun says, speaking of the exercise of the Kiyas, 

as allowed by the chief Sunni sects—“ The science of jurispru­
dence forms two systems, that of the followers of private 
judgment and analogy (Ahl ar-Rai wa al-Kiyas), who were 
natives of ’Irak, and that of the followers of tradition, who 
were natives of Hijaz. As the people of ’Irak  possessed but 
few traditions, they had recourse to analogical deductions, and 
attained great proficiency therein, for which reason they were 
called cthe followers of private judgm ent’ : the Imam Abu 
Hanifah, who was their chief, and had acquired a perfect 
knowledge of this system, taught it to his disciples. The 
people of Hijaz had for Imam, Malik Ben Anas, and then 
Ash-Shafi’i. Some time after, a portion of learned men dis­
approved of analogical deductions, and rejected that mode of 
proceeding: these were the Zahirites (followers of Abu Dawud 
Sulaiman), and they laid it down as a principle, that all points 
of law should be taken from the Nusus (text of the K uran and 
traditions), and the Ijm a’ (universal accord of the ancient 
Imams).”2

The respective weight allowed to the Kiyas by Malik, 
Ash-Shafi’i, and Ibn Ilanbal, is not easily to be ascertained, 
nor is it important in the present view of the question : their 
disciples were, however, termed “  the followers of tradition ”
(Ahl as-Sunnat), in contradistinction to those of Abu H anifah; 
and Abu al-Faraj says that these three doctors seldom re­
sorted to analogical argument, whether manifest or recondite, 
when they could apply either a positive rule or a tradition. H e 
adds that Abu Dawud Sulaiman rejected the exercise of 
reason altogether.3

1 Ibu Khali. Vol. I. Introduction, p. xxvi. note.
2 Quoted in the Introduction to M. De Slane’s Ibn Khallkan, Vol. I. 

p. xxvi. note.
3 Quoted in Pococke, Specimen Historic Arabian, p. 2G.

' e° k s * \
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Of all the Sunni sectarians, those who adhere to the doc­
trines taught by Abu Hanlfah, as being the most numerous 
in India, claim our almost, undivided attention. That juris­
consult himself, according to Abu al-Faraj, was so much 
inclined to the exercise of reason, that he frequently preferred 
it, in manifest cases, to traditions of single authority ; 1 and his 
disciples in India have constantly upheld the exercise of the 
IGyas in an extended form, as is sufficiently notorious, and 
amply proved by certain passages relating- to the guidance of 
Magistrates quoted in the Fatawa al-’Alamgiri. The first 
passag-e alluded is from the Muhit of Eazi ad-Din M sha- 
puri, and is as follows:—“ I f  the concurrent opinion of the 
companions be not found in any case which their contempo­
raries may have agreed upon, the Kazi must be guided by the 
latter. Should there be a difference of opinion between the 
contemporaries, let the Kazi compare their arguments, and 
adopt the judgment he deems preferable. If, however, none 
of the authorities referred to be forthcoming-, and the Kazi be 
a person capable of disquisition (Ijtihad), he may consider in 
his own mind what is consonant to the principles of right and 
justice, and, applying the result with a pure intention to the 
facts and circumstances of the case, let him pass judgment 
accordingly.” The second is taken from the Badui’ of Abu 
Bake Ben Mas’ud al-Kashani, who died in A. H . 587 (A.D. 
1191) :2— “ When there is neither written law, nor concurrence 
of opinions, for the guidance of the Kazi, if he be capable of 
legal disquisition, and have formed a decisive judg-ment on the 
case, he shoo'd carry such judgment into effect by his sen­
tence, although other scientific lawyers may differ in opinion 
from him ; for that which, upon deliberate investigation, 
appears to be right and just, is accepted as such in the sight 
of God.” And again, a third passage is quoted from the last-

1 Pococke, Specimen Historic Arabian, p, 2G.
2 Udj. Ivhalf. Tom. II. p. 235.
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mentioned w ork:—u I f  in any ease the Kazi be perplexed by 
opposite proofs, let him reflect upon the case, and determine 
as he shall judge r ig h t; or, for greater certainty, let him con­
sult other able lawyers ; and if they differ, after weighing the 
arguments, let him decide as appears just. Let him not fear 
or hesitate to act upon the result of his judgment, after a full 
and deliberate examination.” Passages from other law-books to 
the same effect are also quoted in the Fatawa al-’Alamglrl, 
and the compilers of the latter work concur entirely in the 
opinions which they cite. In  all such cases, however, it is 
pre-supposed that the Magistrate so exercising his private 
judgment, should possess the qualifications of a Mujtahid of 
the third class.

I  have not been able to ascertain whether or not the Shi’ahs 
classed their Mujtahids according to the degree they had 
attained in Ijtihad, as with the Sunnis; but in former times 
the title seems to have implied in its possessor infallibility, 
both in doctrine and in conduct.1 The Shi’ahs speak frequently 
of the Mujtahids in their leg’al works, saying generally, after 
the statement of some proposition where there is a difference 
of opinion, u Some of the Mujtahids say, &c.” In  Persia the 
title of Mujtahid exists at the present day, and is assumed by 
the chief priests and jurisconsults, who are elected to the dig­
nity by the suffrage of the inhabitants of the provinces in 
which they live, and as such they exercise a great controul 
over the Law Courts, and are even superior in authority to the 
Judges themselves.2

(c) On the Muhammadan Law-Books.

I t  was not until a considerable tune after the foundation of 
Islam that the traditions and interpretations of the law were 
reduced to writing ; the Hadis for a long’ "while remaining

1 De Sacy, Clirestomathie Arabe, Tome I. p. 171.
3 Malcolm’s History of Persia. Vol. II. p> 442, et sec[. Ibn Khali.

Yol. I. Introduction, p. xxvi. note.
' S
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unwritten, or at least unpublished; the w riters, as I  have said 
above, expunging their works when they had learned them by 
heart. “■ The articles of law,” says Ibn  Khaldun,1 “ or, in 
other terms, the commandments and prohibitions of God, were 
then borne (not in books), but in the hearts of men, who knew 
that these maxims drew their origin from the Book of God, 
and from the practice (Sunnali) of the Prophet himself. The 
people at that time consisted of Arabs, wholly ignorant of the 
mode by which learning is taught, of the art of composing- 
works, and of the means by which knowledge is enregistered; 
for to these points they had not hitherto directed their atten­
tion. Under the Companions of Muhammad, and their imme­
diate successors, things continued hi the same state; and 
during that period, the designation of K urra (readers) was 
applied to those who, being not totally devoid of learning, 
knew bv heart and communicated information. Such were 
the persons who could repeat the Kuran, relate the sayings of 
the Prophet, and cite the example of his conduct in different 
circumstances. (This was a necessary duty), inasmuch as the 
articles of the law could only be known from the Kuran, 
and from the traditions which serve to explain i t ” Learned 
doctors even presided over schools of law, delivered lec­
tures, and actually composed works which were not committed 
to writing.

I t  is not possible to fix with exactitude when the first col­
lections of traditions were written down, but the practice of 
transcribing them appears to have increased gradually, and 
it is certain that several of the Companions of the Prophet 
collected his sayings in books.'2 Meanwhile the traditions 
increased to such an extent, that it became not only advis­
able, but necessary, to make general collections of them, and

1 Quoted by DeSlane in Lis Introduction to Ibn Khallikan, Vol. II. p. v.
: Sprenger on the origin and progress of writing down historical facts, 

p. 15. Journ. As. Soc. of Bengal, Vol. XXV. p. 317.
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to separate those which were authentic from those of doubtful 
authority.

The Khallfah ’Umar Ben ’Abd al-’Azlz issued a circular 
order for this purpose, and collections were rapidly formed, 
so that toward the end of the third century of the Hijrah, all 
the traditions that were at ail to be relied upon had been 
collected in books: most of these it is certain had received 
a stereotype form previous to the beginning1 2 of the second 
century.1 I t  is doubtful who was the first of the general 
collectors, but there is no question that the earliest of the 
general collections were compiled by Abu Bakr Ben Shihab 
az-Zuhrl; ’Abd al-Malik Ben Juraij ; Malik Ben Anas, and 
Ar-Ralu’ Ben Subaih. I  shall return to their works hereafter. 
Contemporary with these, or soon after, more particularly 
between the years 140 and 150 of the Ilijrah , other learned 
men compiled and arranged collections of the traditions, 
and composed divers commentaries and treatises on juris­
prudence, and the interpretation of the K uran in regard to 
legal matters.

In  process of time, works on these subjects became accumu­
lated to an almost incredible extent; so that the bare enume­
ration ot their titles would fill an ordinary volume y  and a 
reference to the biographical works of Ibn  Khallikan 3 and

1 Sprenger’s Mohammad. Vol. I. p. 68.
2 In illustration of the numbers of such works Dr. Sprenger relates,

“ So extensive was Arabic literature, consisting chiefly of books containing 
traditions, in the beginning of the third century, that VVakidi, who died in 
A.H . 207 (A.D. 822) left a collection of books, which it took twelve hun­
dred men to remove.” Sprenger’s Mohammad. Vol. I. p. 68.

3 M. De Slane, whose translation of Ibn Khallikan I have already men­
tioned, is now employed in editing the text of that author’s great work : the
first I olume has already appeared, and is entitled, <—-'IA <J«̂ I Xsd

,\ ’Ll' _j C-'Ljj

Kitab Wafayat al-Aiyan. Vies des hommes illustres 
de rislamismc en Arabe, par Ibu Khalikan, publiees par le Baron 
M'Guckin De Slane. Tome I. 4to. Paris, 1842. t

s 2

t(l)| <SL
MUHAMMADAN LAW. 2 5 9



' G°<feT\
A s A y  ' n

K f j , ■ <sl
■ —---

Ag " ^ 2 0 0  MUHAMMADAN LAW.

An-Nawawi, or tlie Bibliographical Dictionary of Hnji Khal- 
fah,1 2 will shew the name of a traditionist or writer on juris­
prudence, or the title of a legal work, on almost every page.
I  shall refer more particularly to these collections of traditions 
hereafter.

The biographical and bibliographical dictionaries, which are 
very numerous, are of the greatest service in guiding the 
researches of the student into the legal literature ot the 
Musulmans. In  addition to the general dictionaries of a uthors, 
and their works, there are many biographical collections 
especially devoted to the lives of celebrated doctors of laws/ 
under the title of Tabakat al-Fukaha, and there are a variety 
of similar compositions which are otherwise designated. The 
most celebrated of the Tabakat al-Fukaha was composed by 
Abu Ishak ash-Shlrazl,3 who died in A. H . 470 (A. D. 1083).
A  modern history of jurisprudence, or rather of jurists, has 
been compiled in Hindi, from the works of Ibn  Ivhallikan and 
As-Suyuti, by Maulavl Subhan Bakhsh, and was published at 
Dihli in the year 1848.4

Special biographical treatises have also been written, record- 
irjo- the histories of learned doctors of each particular sect.
Among the Sunnis, the most remarkable works which give an 
account of the Hanafi lawyers are the Jawahir al-Muziyat fi

1 The test of the Kashf az-Zunun of Baji Khalfah is in the course of 
being edited, together with a Latin translation by Professor Fluegel. Sis 
4to. volumes have been published. Printed for the Oriental Translation 
Fund in 1S35—52. It is to this edition that I have made reference in the 
notes.

2 Flap Khalf. Tom. IV : pp. 139 et seq., and 149.
3 Ibn Khall.Vol. I. p. 9. IIaj. Khalf. Tom. IV. p. 149. An-Nawawi, p.

*  i X i i y i  b j>  jw j j \  ‘IA.L.1 <U,j>-y

c i-'L ij Lsib bjbSj j , \  5
Biographical History of Mohummadan Jurisprudence, the 

Theology and Philosophy compiled from Ibn Khallikan Kifty, and 
Soyuty’s Mofaasiryn by Moulvee Subhan Bukhsb. Fol. Dehli, 1348. 
(Lithographed).
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Tabakat al-Hanaflyat,1 by the Shaikh Mulu ad-Din ’Abd »1- 
Kadir Ben Abl al-W afa al-Misri, who died' in A. H . 775 
(A. I). 1373), and the Tabakat as-Saniyat fi Tarajim al-Hana- 
fiyat,2 by Takl ad-Din Tamirni, who died in A. H . 1005 (A. D.
1596); in both of which works the lives are arranged in 
alphabetical order. The chief biographer of the Malik! law­
yers was Burhan ad-Din Ibrahim Ben ’All Ben Fnrhun, who 
died in A. IT. 799 (A. I). 1390): his work is entitled the Dibaj 
al-Muzabhib.3 There are numerous biographical collections 
treating of the lives of the principal followers of Ash-Shafi'i, 
several of which are entitled Tabakat ash-Shafi’iy a t : the 
most noted is by Taj ad-Din ’Abd al-Wahliab Ben as-Subki, 
who died in A. FI. 771 (A. D. 1369).4 The Tabakat al-H an- 
baliyat comprises the lives of the most famous doctors of the 
sect of Ibn  H anbal: it. was commenced by the Ksizi Abu al- 
Husain Ben Abu Y a’li al-Farra, continued by the Shaikh 
Zain ad-Din ’Abd ar-Bahman Ben Ahmad, commonly called 
Ibn Bajab, and concluded by Yusuf Ben H asan al-Mukaddasl: 
these three writers died respectively in A. I I .  520, 795, and 
871 (A. D. 1131, 1392, and 1466)>

The followers of ’All were not idle in compiling bibliogra­
phical and biographical dictionaries, although their works of 
this nature are less numerous and less known, than those of 
the Sunnis.

The Shi’ahs have four celebrated works on their own biblio­
graphy. The earliest we possess, is that of the Shaikh Abu 
J a ’far Muhammad Ben al-Hasan Ben ’All at-Tusi, who was 
one of the chief Mujtahids of the Imamiyah sect, and died in 
A. FI. 400 (A. D. 1007): it is entitled Fhlirist Ivutb ash- 
Shi’ah wa Asm a al-Musannif!n. This book superseded all 
earlier works of the kind, such as that of Ibn Nuhaik, of 
Ahmad Ben al-Husain, of Ahmad Ben Muhammad, and even

1 Huj. Khalf. Tom. II. p. G4K 2 lla j. Khalf. Tom. IV. p. 139.
:i llaj. Khalf. Tom. III. p. 240. 4 llaj. Khali’. Tom. 1 V. p. ISO.
6 lla j . Khalf. Tom. IV. p. 135.
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that of the great Ihn  Babawaih. They are probably no longer 
extant, An edition of the text of At-Tusi’s work has been 
edited by Dr. Sprenger, assisted by Maulavi ’Abd al-Halck 
and Maulavi Ghulam Ivadir, and recently published at Cal­
cutta .1

The second is the Asina ar-Rijal, which is generally quoted 
as the Kitab-i Rijal by Slii’ah w riters: it was written by Abu 
al-Idunain Ahmad Ben ’All an-Najashi, who died in A. Tl.
450 (A. D. 1058). This work is of great celebrity, and Dr.
Sprenger informs us that though professing to be an indepen­
dent composition, it is in fact merely a new edition of the 
Fihrist of at-Tusi, though more complete and generally 
more correct; in fact a better book.2 I t  is constantly quoted 
by the Shi’ah authors.

" The third work is entitled Ma’alim al-’Ulama fi Fihrist 
Kutb : the author Raslhd ad-Din Muhammad Ben ’Ali Ben 
Shalirasub of Sari in Mazandaran, died at an advanced age 
in A . I I . 588 (A. D. 1192). I t  is a supplement to at-Tusi’s 
Fihrist.3

The fourth book, and which, according to Dr. Sprenger, is 
much more useful than the one last named,4 is the Amal al- 
’Amal fi ’Ulama Jabal ’Amil compiled in A. H . 1097 (A. D.
1085), by Muhammad Ben Hasan ’Amili. The first chapter 
contains an account of the learned men of Mount ’Amil, and 
the second chapter is devoted to learned Shi’ahs who lived 
after at-Tusi. I  have never met with this book, which must 
be of extreme rarity  as Dr. Sprenger says, he only found 
one copy of it available in India .5

The great biographical work of N ur Allah Ben Sharif al- 
Husaini ash-Shustari, entitled the Majalis al-Muminin,isamiue

! Tusy’s List of Shy’ah books, and ’Alam al-Hoda s notes on Sby’ah 
biography. Edited by Dr. A. Sprenger, Mawlawy ’Abd al-Haqq and 
Mawlawy Gholam Qadir. 8vo. Calcutta, 1855.

4 lb. Preface, pp. 1, 2. 3 lb . Preface, p. 2. 4 lb. Preface, p. 2.
° lb . Preface, p. 2.
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of valuable information respecting the most notable persons 
who professed the Shfali faith. I  h e  a u t h o r  h a s  given an entite 
book or section (the fifth Majlis) to the lives of the traditionists 
and lawyers, and he has specified the principal works composed 
by each learned doctor at the end of their respective histories.
N ur Allah does not mention the period when he wrote the 
Majalis nl-Mumimn, nor have I  been able to ascertain when 
he died. The tact, however, of his not giving* the life of the 
celebrated lawyer Balia ad-Din al-’Amili, who died in A .H .
1031 (A.D. 1621), whilst the latest lawyer named in his collec­
tion is stated to have died in A .H . 996 (A.D. 1687), fixes the 
composition of this section in the early part of the eleventh 
century of the H ijrah. I t  is from this work and the diction­
aries of At-Tusi and An-Najaslii, that I  have principally 
derived the account of the S hf ah law books and their authors 
which will be found in the following pages.

N ur Allah constantly quotes the Fihrist of At-Tusi and the 
work of An-Najashi above mentioned, and makes also frequent 
reference to a biographical treatise by the famous Shaikh al- 
’ A 116mn.il Jam al ad-Din H asan Ben Y usuf al-Mutahhar 
Hilli, commonly known as Shaikh ’Allamah Iiilli, v ho died 
in A .H . 726 (A.D. 1326). This treatise is called the Khu- 
lasat al-Akwal. Dr. Sprenger states that Ibn al-Mutahliar 
Hilli, compiled under the title of fzah a small but valuable 
supplement to works on S h f ah biography, in which the ortho- 
o-raphy of proper names is fixed, and mistakes corrected. H e 
also mentions that ’Alain al-IIuda made in A .H . 1073 (A.D.
1662) a new edition of the Izah, and he has printed the text of 
this work, at the bottom of the pages of his edition of the Fihrist 
o fat-T usi! N ur Allah likewise quotes Abu T aliya Ahmad 
Ben Dawud al-Fazari al-Jurjani, who was originally a Sunni 
but became a convert to the Imamiyah faith, as the author of 
a biographical work called Ivitab fi MaTitat ar-luja , i

i See notes, supra, p. 202. : M ajilif al-3Imuiuin.



I t  will be readily conceived, from the details above given, 
that any attempt to give-even a tolerably complete list ot the 
Muhammadan law-books would far exceed the limits of this 
treatise. I  have endeavoured, however, in the following 
pages, to make such a selection from the mass as may prove 
useful to the student, and to enumerate and describe all such 
as have been printed, as well as some of the works still in 
MS., which are of chief authority amongst the different sects, 
and more especially those which are in the greatest repute, 
and most frecpiently referred to in India. I  may add, that I  
have examined the originals of the works described, whenever 
they were procurable; and that, where the works themselves 
were not to be met with, I  have invariably derived my infor­
mation from the native authorities, with the exception, how­
ever, of a few instances, when other sources will be found 
indicated in the notes.1

A1 ’Ulum ash-Shar’iyat, one of the great classes into which 
the Muhammadan encyclopaedists divide the whole circle of 
the sciences,2 3 comprehends all those which have relation to 
reliffion and law, which ax-e divided into seven s e c t i o n s 1.
Mlm al-Karat, the Science of Reading the K u ran ; 2. ’Um 
at-Tafsir, the Science of the Interpretation of the K u ran ; 3.

1 I  take this opportunity of returning my sincerest thanks to Professor 
Horace Wilson, for his liberality in granting me unreserved access to the 
library of the Honourable East-India Company ; also to Nathaniel Bland,
Esq. and the Eev. George Hunt, for the loan of several valuable and inter­
esting MS. works on Muhammadan law from their private collections.

3 These classes will be found detailed by Haji Khalfah in the Introduc­
tion to the Kashf az-Zunun, Tom. I. p. 24 e t seq ., and in the avant-propos 
to Zenker’s Bibliotheca Orientalis, p. xviii. e t  seq ., 8vo. Leipzig, 1S4(>.
The whole system of the Muhammadan encyclopffidists is also admirably 
displayed by the late learned and venerable Baron Ilammer-Purgstall, in 
his Encyklopiidische Uebersicht der Wissenehaften des Orieuts. Svo.
Leipzig, 1804. A short Treatise, or Survey of the Sciences, entitled 
Irshad al-Kasid ila Asina al-Mukasid, by the Shaikh Shams ad-Din Muham­
mad Ben Ibrahim Ben Sa’id Ansiiri Akfani Sakhawi, who died in A.II. 749 
(A.D. 1348), is also worthy of notice. The text ot this work was edited 
by Dr. Sprenger, and published at Calcutta in the year 1849.

f( 1 )| . <SL
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’Jim  al-IIadis, the Science of the Traditions ; 4. ’Ilm  ad-- 
Dir&yat al-Hadls, the Science of Critical Discrimination in 
matters of Tradition; 5. ’Ilm  Usui ad-Din, or ’Ilm  al-Kalam, 
the Science of Scholastic Theology; 0. ’Urn Usui al-Fikh, the 
Science of the Elements or Principles of Jurisprudence; 7.
’Ilm  al-Fikh, the Science of Practical Jurisprudence. These 
sections are again subdivided into a multitude of inferior 
classes.1

I t  will not he necessary, in this Treatise, to enter more fully 
into the distinction, distribution, and definition of the ’Urns, 
or sciences, connected with religion and law, under which the 
Muhammadan legal writings might he ranged in the order of 
then' subjects, as I  have adopted an arbitrary classification, 
comprising five great divisions under which the law-books of 
the Musulmans, so far as they apply in India, seem naturally 
to fall.

These are—■
I .  The K uran itself, and the Tafslrs or Commentaries which 

.serve to interpret and illustrate the difficult passages, and to 
expound the meaning of the sacred text.

I I .  The works which treat of Traditions, and the Commen­
taries thereon.

I I I .  The general Treatises on the fundamental principles 
of law, spiritual and temporal, and practical jurisprudence, 
together with the Digests of general or special law, and their 
Commentaries.

IV . The separate Treatises on the law of inheritance, or 
’Urn al-Farai'z, a branch of the ’Ilm  al-Fikh, which exist in 
considerable numbers, although the subject is almost always 
included in the general treatises.

V. The books of decisions, comprehended by the Muham­
madan lawyers under the ’Ilm  al-1 at aw a, or Science of Deci­
sions, which is also a branch of the Urn a l-Iikh  : these con-

1 Hammer-Purgstall, op. cit. p. 508 f t  scq. Mirza Kasim Keg 1ms given 
a somewhat different arrangement of the divisions of the Ulurn nsh-Sha* 
r’iyat. 13ee Journal Asiatique, i rnc iSerie, Tome xv. p. 151).

/
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sist simply of the recital of the decisions of eminent lawyers in 
particular cases, and form a body of precedent, having- various 
authority, and serving- for the guidance of lawyers in subse­
quent decisions, much in the same manner as our Reports ot 
decided cases in England.

A. sixth class may be now added to the books on Muham­
madan law having- authority in India. I  allude to the oii- 
ginal works on the subject by European authors, which v ill be 
severally noticed after the native treatises.

I t  is advisable to treat separately of those works which are 
of authority respectively amongst the Sunnis and Shl’ahs, 
inasmuch as they are never interchangeable ; with the excep­
tions, however, already noticed, that the K uran itself is of 
paramount authority with both sects, and that the Shi ahs 
receive such traditions of the Sunnis as are proved by their 
Isnads to have been transmitted through, or verified by, the 
descendants, friends, or partisans of Ah Ben Abi Talib.

I t  is not an easy matter to obtain information respecting 
the Shi’ah authorities of law, since that sect contributed but 
little to the literature of Arabia, more especially in the earlier 
ao-es of Islam, when law was regarded as the chief and most 
worthy of the sciences. B ut though the Shi’ah writers on 
tradition and law are few in uumber when compared to those 
of the Sunni sects, yet some of the very greatest names in 
Oriental literature appear in the lis t ; and the illustrious Jam! 
the poet, Al-Mas’udi the historian, and Husain W a’iz Kashi® 
the moralist, are numbered in the ranks of Shi’ah lawyers and 
divines.

I .  The Ivuran is believed by all orthodox Musulmans to be 
uncreated and eternal, subsisting in the very essence ot God,1

i This is the orthodox belief, but the Mu’tazilis and some other sects 
deny the eternity of the Kurau. (Poe. Spec. p. 220.) Al-Ghazali recon­
ciles both opinions, saying that “ the Kuran is read and pronounced with 
the tongue, written in hooks, and kept in memory; and is yet eternal, 
subsisting in God’s essence, and not possible to be separated thence by any

■ G° l f c x



and revealed to Muhammad by the angel Gabriel, at different 
times during a space of twenty-three years. TV herever its 
texts are applicable, and not subsequently abrogated by others, 
they are held to he unquestionable and decisive, as the word 
of God transmitted to man by the last, or, as he is emphati­
cally called, the Seal of the Prophets, Muhammad the mes­
senger of God.

The Kuran, as we now possess it, originated after the P ro­
phet’s death, when the revelations left by him, existing either 
in manuscript or preserved in the memory of his companions, 
were digested and put in order by his successor Abu Bakr.
This Digest, when transcribed and arranged, was placed in the 
hands o f ’Umar’s daughter, Hafsali, who was one of the Pro­
phet’s widows.

In  the 80th year of the H ijrah the Khalifah ’Usman, find­
ing* great discrepancies in the copies ot the K uran, which were 
spread abroad in the different provinces, caused a number ot 
transcripts to be made, under the inspection of four super­
visors, from the copy in the possession of H afsali; and these 
transcripts were dispersed throughout the empire, whilst all 
those previously extant were suppressed and destroyed.

Tlius arose the present text of the Kuran, which is con­
sidered as authentic, though some few various readings still 
occur, proceeding*, for the most part, from the omission of the 
vowel-points, which were not supplied in the earlier copies.
The text of the Kuran has been so often printed, that to spe­
cify the editions would be supererogatory.

The first interpreters of the text of the K uran were the 
Companions of the P ro p h et; and it may be imagined that the 
subtle-minded Musulmans soon flocked in numbers to under­
take the sacred and delicate task of interpreting and explaining 
the holy text, upon which their entire rule of conduct in this

transmission into men’s memories or the leaves of books.” Sale’s Brel,
Disc. Sect. iii. And see Poe Spec. p. 222 el seq., and Ibn Khali. Yol. 111.
p. tioOj n. 8.
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world, and hope of salvation in the next, were believed to de­
pend. The commentaries on the Kuran are accordingly almost 
countless, and are divided into classes according- to their mode 
of treating- the subject, but which it will not be necessary here 
to dwell upon. One or two Commentaries having- the greatest 
authority may be noticed.

The historian Abu J a ’far Muhammad Ben Jarir at-Tabari, 
who died in A .H . 310 (A.D. 922), wrote a Commentary, which 
lias great reputation, and is mentioned in terms of high praise, 
both by As-Suyuti and An-Nawawi.1 The most famous of all 
the Commentaries amongst the Sunnis are, however, the Kasli- 
shaf2 and the Anwar at-Tanzil.3 The former is by Abu al- 
Kasim J a r  Allah Mahmud Ben ’Umar az-Zamakhshari, who 
died in A .H . 538 (A.D. 1143) j4 and the latter by Nasir ad- 
Din ’Abd Allah Ben ’Umar al-Baizawl, who died at Tabriz in 
A .H . 085 (A.D. 1 2 8 0 ):5 * he is said to have made great use of 
the work of Az-Zamakhshari. Both these works are of almost 
universal authority amongst the Sunnis.

Extracts from these commentaries were published in the 
original Arabic, with a French translation by De Sacy, in the 
year 1829.° Dr. Fleischer is at present engaged in printing 
the text of Al-Baiziiwi’s work.7 8

The Tafsir al-Ghazali, as it is generally called, but which is 
entitled the Y akut at-Tawil by its author, Abu Hamid Mu­
hammad al-Ghazali, who died in A .H . 504 (A.D. 1110),8 and

1 IIaj. Khalf Tom. II., p. 346. An-Nawawi, p. 1*1.
2 Ilaj. Khalf. Tom. IV ., p. 179. Huji Khalfah gives a long account of 

this celebrated Tafsir.
3 The Anwar at-Tanzil is sometimes designated the Tafsir al-KazL
1 De Sacy,-Anthologie Grammatieale Arabe, p. 269. Ibn Khali. Vol.

III. p. 329.
5 Do Sacy, Antbol. Gram. Arabe, p. 37. Haj. Khalf. Tom. I., p. 469.
0 De Sacy, Anthol. Gram. Arabe, p. 1 ct scq. p. 281 ct scq.
7 Beidhawii Comxnentarius in Coranum, edidit, indicibusque illustravit 

II. O. Fleischer. Leipzig. 4to.
8 De Sacy, L'hreat. Arabe, Tome II. p. 503.
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the .Dan- al Mansur of Jalal ad-Din 7Abd ar-Rahman Ben 
Abi Bala- as-Suyut.i, who died in A .H . 911 (A.D. 1505), are 
also commentaries on the K uran of established reputation 
among- the Sunnis. The latter work is founded upon the 
traditions.1

The Tafsir al-Jala lain, which is a concise but g-00d commen­
tary on the Ivuran, is the joint work of Jalal ad-Din Muham­
mad Ben Ahmad al-Mahalli, who died in A .H . 804 (4  D 
1459), and the celebrated Jalal ad-Din as-Suyuti.2 It. has 
been printed at Calcutta.3

A  treatise on the science of commentating on the Kuran 
entitled the Fauz al-Kabir fi Usui at-Tafsir, by Mulla Shah 
Mrali Allah Muhaddis Dildawi, was printed at Dihll in 
1842.4

A  Persian commentary on the Kunln, entitled Tafsir P ath  
al-’Aziz, was printed at Calcutta, in the year 1848. I t  is by 
Shah ’Alxl al-’Aziz Dihlawi.5

The Tafsirat al-Ahmadiyat is a commentary on the Kuran of 
some extent, composed in the reign of the Emperor Auranyzeb 
’Alamg-ir, by Mulla Jain  Junfuri. I t  was published at Cal­
cutta, in the year 1847.e

A  commentary on the Kuran, by Ism a’il Hakki, entitled

1 Haj. Khalf. Tom. II. p. 192.
2 Haj. Khalf. Tom. II. p. 358.

3 jjJLs'l 4to. Calcutta, A .H . 125G (A.D. 1840).
v>> »» ^

4 J, i l i  1%* Cyti-VaJ 4 ^ 0 1  ;_,j
8vo. Dihll, A.H. 1258 (A.D. 1842.)

^ w ij' 4to. Calcutta, A.II
1259 (A.D. 1843).

n c j I * jj Su j --* C a I A I  L  C

a H  1* 4t0- Calcutta, A.H. 1203
(A.D. 1847).
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Ruh al-Bayan, was published at Bulak in the year 1840.1 * I  
have not seen this work.

One of the earliest of the many writers of commentaries on 
the Kuran among- the Shfalis is Abu J a ’far Muhammad Ben 
»Ali Ben Babawaih, surnamed As-Saduk, who lived in the 
fourth century of the H ijrah, and was a contemporary of Rukn 
ad-Daulah Bilami. H e was one of the greatest of the col­
lectors of Shf ah traditions; and the most celebrated of all the 
Iinamlyah lawyers of Kum. This writer composed a large 
and a small Tafsir. There is considerable uncertainty as to 
the exact time when he lived; Shaikh Tusi says, in the Fihrist; 
that Abu J a ’far died at Ray, in A .H . 831 (A.D. 942), but 
this appears to be erroneous. Shaikh Najashl, who died in 
A .II . 450 (A.I). 1058); states that Abu J a ’far visited Baghdad, 
whilst yet in the prime of life, in A .H . 355 (A.D. 905), which 
might well have been the case, since Abu al-Hasan ’Ali Ben 
Babawaih, the father of Abu J a ’far, did not die until A .H .
329 (A.D. 940).°“ In  addition to this, and which confirms the 
opinion that Shaikh Tusi is in error, N ur Allah relates, on the 
authority of the Shaikh ad-Duryasti (or Durbasti) ar-Razi,3 
that Abu J a ’far lived in the time of Rukn ad-Daulah Dilami, 
and had repeated interviews with that Prince, who, as is well 
known, reigned from A .H . 338 to A H . 300 (A.D. 949—
970).

i 4  Bulak, A .II. 125G (A.D. 1840).

3 Majiilis al-Mumimn.
There are three several eminent Shf ah doctors who are so called ; viz. 

the Khajah Ja’far Ben Muhammad, and his two sons, ’Abd Allah Ben Ja far 
and Hasan Ben Ja’far, the second of whom is stated to have visited Bagh­
dad in A.H. 56(3 (A.D. 1170), and to have returned to his native place, 
where he died about A.H. GOO (A.D. 1203). There is some doubt as to 
the reading of the word Durbasti, or Durvasti. In the geographical portion 
of the Majiilis al-Mumimn, I find that Durbast, or Duryast is described as 
a village near Bay, which is now called Darasht. This statement is made 
on the authority of the Mu’jam al-Buldan.

(fit)? . <Slj
— <??/
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A very extensive comment on the Kuran, in twenty volumes, 
also proceeded from the pen of Abu J a ’far at-Iusi, already 
spoken of as the writer of a dictionary of Shx’ah books and 
authors. This comment is generally called the Tafsir at-Tusi, 
but it was entitled by its author the Mujmi’ al-Bayan li ’Ulum 
al-K uran .1 *

Abu al-Fatuh Razi, the author of the Kitab-i Hasaniyah, 
already mentioned, devoted the same number of volumes to a 
similar work, and likewise composed a Persian Tafsir in four 
volumes.

The great poet N ur ad-Din ’Abd ar-Rahman Jam i, who 
died in A .H . 898 (A.D. 1492),2 is also the author of a Tafsir 
of some note. B ut the most celebrated of all the Shi’ah com­
mentaries on the Kuran is that by the famous moral writer 
Kamal ad-Din Husain al-W a’iz al-Kashifx as-Sabzawari, the 
well-known author of the Anwar-i Suhaili and the Akhlak-i 
Muhsinin, who died about A .H . 910 (A.D. 1504), and who 
entitled his work the Mawahib al-’A liy a t: 3 it is, however, 
generally known as the Tafsir-i Husaini.' The Tafsir-i Husaini 
is now in course of publication, in lithography, at Calcutta.
I t  is accompanied by the Arabic text of the Kuran, with an 
interlinear Hindi translation, and another Persian comment 
entitled the lafexr-i ’Abbasx: two volumes of this edition have 
already appeared.4

I I .  The first general collections of tradition^ said to have 
been written are, as I  have already stated, those of Aim Bakr 
Ben Shihab az-Zuhrl; ’Abd al-Malik Ben Juraij ; Malik Ben 
Anas, the founder of the secoixd sect of Sunnis, ixx his work 
called the M uw atta; and Ar-Rabx’ Bexx Subaih. I t  is diffi-

1 Haj. Khalf. Tom. II. p. 8G9.
Ilaj. Khalf. Tom. II. p. 357. 3 H&j. Khalf. Tom. II. p. 360.

1 The Koran of Mohammad iu the original Arabic, with two Persian
comments, and an interlinear Hindee translation of the text, by Shall Ab- 
dool Kadir. 4to. Calcutta, 1837.

• G0I > \
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cult to ascertain which author is entitled to priority. A z-ZuM  
is considered to have been the first by As-ouy uti and Al- 
M akrizi: 2 whilst others give the preference to the M uwatta,3 
or to the compilations of Ibn  Juraij or of A r-R ab i. I he 
preponderance seems, however, to be in favour of Abd al- 
Malik Ben Juraij.

Two others of the founders of the chief Sunni sects are 
mentioned as the authors of some of the earliest works on the 
traditions: Ash-Sliafi’i being reputed to have composed two 
collections, namely, the Masnad and the Sunan, and Ibn 
Hanbal to have compiled a work called the Masnad, contain- 
iucr a larger number of traditions than had been pieviousl} 
brought together.4

Whichever of the first four collections above mentioned may 
be entitled to precedence in point of time, the chief authorities 
in matters of tradition among the Sunnis are now the books 
which are known by the name of the Six Sahihs, 01 Six 
Books of the Sunnah ; whilst the Shi’ahs have their own four 
books of Hadis, which, though less generally known, are by 
them equally venerated, and esteemed above all others on the
same subject.

The Six Sahihs, or genuine collections of traditions, are the 
chief authorities, after the Kuran,5 among the Sunnis 5 and as 
they serve to illustrate points of doctrine not clearly explained 
in that sacred work, they are by them considered as its indis­
pensable supplement.

The first of these, which is the most celebrated, and held m 
the most general estimation by all the Sunni sects, is the 
Jam i’ as-Sahih, or, as it is sometimes called, the Sahih al- 
Bukhari/' from the surname of its author, Abu ’Abd Allah

n  ____  - -------—---- —----——— ———

1 Ibn Khali. Arol. I. Introduction, p. xviii.
3 Quoted by M, Vincent in his Etudes surla loi niusulraane, p. 19.
8 De Sacv, Clircst. Arabe. Tome I. p. 401.
* ibn. Khali. Vol. I. p. 44.
6 De Sacy, direst. Arabe. Tome I. p. 407.
« Mishcatul Masabih. Tom. I. p. 3. De Sacy, direst. Arabe.TomeI.J,408.

0 7 0  MUHAMMADAN LAW.
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Muhammad Ben Ism a’il al-Bukhari. I t  is generally con­
sidered to surpass the Sahih of Muslim, the next in authority, 
although the two are reckoned to he only second in truthful­
ness to the Kuran itself. Al-Bukhari, “ the chief Imam in the 
science of traditions/’ was born at Bukhara, from which city 
he took his surname, in A .II. 194 (A.D. 809), and died a t the 
village of Khartank, in the district of Samarkand, in A .II . 250 
(A.D. 809). l ie  was a pupil of the Mujtahid Imam Ibn 
Hanbal. H is compilation is stated to comprise upwards of 
seven thousand traditions, which he himself affirmed he had 
selected from a mass of six hundred thousand, after a labour 
°f sixteen years.1

The Jam i’ as-Sahih, called by its author the Masnad as- 
Sahih, but most generally known as the Salnh Muslim, by 
Abu al-IIusain Muslim Ben al-Hajaj Ben Muslim al-Kushairi, 
surnamed An-Nishapuri, who was a pupil of Ibn  Hanbal, is 
considered as almost of equal authority with the Sahih al- 
Bukhari, and indeed by some, especially by the African doc­
tors, is preferred to that work.2 The two collections are 
constantly quoted together under the name of the Sahlhain,

1 Haj. Kiialf. Tom. II. p. 512 ct scq. Ilaji Klialfali gives a full 
account of this great work. And see Ibn Khali. Vol. II. p. 59-1; and An-
Nawawi, p. * 1 . A most interesting notice of the Sahih al-Bukharf, by 
Dr. Ludolf Krehl, appeared in the Zeitschrift der Deutschen Morgen- 
kindisehen Gesellschaft. Band. IV. p. 1 cl scq,

Haj. Khalf. lom . II. p. 513. De Sacy says, quoting Ibn Khaldun, 
Hes docteurs Africains se sont surtout attaches en fait de hadiths, ou 

traditions au recueil ou Sahih de Moslem, et d’uu commun accord ils lui 
011t donue la preference sur celui de Bokhari.” (direst. Arabe, Tome II. 
!’■ 302-) Dr. Worms, however, states the contrary, and maintains the 
precedence of the Sahih al-Bukhari, saying of that collection, that, “ elle 
iiiarche en premiere ligne apres le Koran; e’est sur le livre de Boukhari 
T ion  Afrique les juges musulmans font porter la main aux personnes 

out ils exigent le serment.” —(Journal Asiatique, 3me Serie, Tome X IV .
P -39). This latter remark seems, however, to be restricted to the prac- 
ice which obtains in Algeria, and perhaps even there may be a modern 

innovation.

T
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or the two Sahibs. Muslim is said to have composed his work 
from three hundred thousand traditions. H e died at Nisha- 
pur in A .H . 201 (A.D. 874), aged 55 years.1

The third collection of traditions in point of authority is 
the J ami’ wa al-’Ilal, by Abu ’Isa Muhammad B e n ’Isa at- 
Tirm izi: this work is more generally known by the name ot 
the Jam i’ at-Tirmizi, and is also called the Sunan at-Tirmizi. 
At-Tirmizi was a pupil of A l-B ukhari: lie died in A .H . 279 
(A.D. 892).2

Abu Dawud Sulaiman Ben al-Ash’as, surnamed As-Saji- 
stani, wrote a Kitab as-Sunan which contains four thousand 
eight hundred traditions selected from a collection made by 
him of five hundred thousand. I t  is considered as the 
fourth book of the Sunnah. Abu Dawud was born in 
A .H . 202 (A.D. 817), and died at Basrah in A .H . 275 
(A.D. 888).3

Abu Abd ar-Bahman Ahmad Ben ’All Ben Shu’aib an- 
Nasai compiled a large work on the traditions which he 
entitled the Sunan al-IvabiT j but as he himself acknowledged 
that many of the traditions which he had inserted, were of 
doubtful authority, he afterwards wrote an abridgment of his 
great work, omitting all those of questionable authenticity: 
and this abridgment, which he entitled Al-Mujtaba, takes 
its rank as one of the six books of the Sunnah. An-Nasai 
was born at Nasa, a city in Khurasan, in A .H . 215 (A.D. 
800), and died at Makkah in A .H . 003 (A.D. 915).4

The Kitfib as-Sunan by Abu ’Abd Allah Muhammad Ben 
Yazid Ben Majah al-Kazwini, is the sixth book of the Sunnah, 
and is commonly called the Sunan Ibn  Majah. Ibn  Majah

1 Ibn Khali. Vol. III . p. 356. Haj. Khalf. Tom. II. p. 512. An-Nawawi, 
p. £r"A et sec[.

2 Ibn Khali. Vol. II. p. 679. Haj. Khalf. Tom. -II. p. 548.
3 Ibn. Khali. Vol. I. p. 589. Haj. Khalf. Tom. III. p. 622. Au-Nawawl, 

p. V-A.
‘ Ibn Khali. Vol. I. p. 58. Haj. Khalf, Tom. III. p. 626.
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was born in A.H. 209 (A.D. 824), and died in A.H. 273 
(A.D. 886).1 2

These six books are generally known by the name of
Al-Kutub as-Sittat fi al-Hadis/ or the six books on the
traditions; but the first two, which are of by far the greatest
authority, are, as we have already seen, denoted the Sahihain,
or the two authentic collections.3 The remaining- four are
commonly called Al-Kutub al-Arba’, or the four books.
Traditions extracted from these six books are accordingly
distinguished by authors who make use of them ; those taken
from the Sahihain being called Sahib, or authentic; whilst
those from the four books are called Hasan, or delivered on
respectable authority, having, however, greater weight than if
they were derived from any other compilations on the Sunnali.
Some authors arrange the six Salnhs in a different order from ©
that above given.

The style of these six great works is concise and elliptic, 
but they are generally considered as pure and elegant: they 
are not easily to be understood without the aid of commen­
taries ; and accordingly a host of learned doctors have under­
taken the task of expounding them. Hap Khalfah enumerates 
upwards of eighty on the Sahih al-Bukhari alone.

In  addition to the above-mentioned works, there are on 
immense number of collections of traditions, of g rea ter  or less 
extent, and Which are of various authority, according to the 
reputation of their authors. Some of these are original] but

1 Ibn Khali. Vol. II. p. 680. Haj. Ivhalf. Tom. III. p. 621.
2 I  have learned, from my friend Dr. Spreoger, that editions of Al-Bu­

khari, At-Tirmizi, An-Nasai,and Abu Dawud, have been published in India 
during the last few years. The first is furnished with useful glosses, and is 
very correct. The Sahih of At-Tirmizi is likewise very correct; but tho 
text of the two latter authors is not so accurate. Dr. Sprenger also says 
he has heard that the Sahih of Muslim is in course of publication at Cal­
cutta. I  have not seen any of these most important publications, and I 
believe that few, if any, of them have as yet reached this country,

3 Misliciit uhMasabih, Vol. I. p. iii. De Sacy Chrc.-t, Arabe.Tome I . p. 40S.
ri> O
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they consist, for the most part, of selections and epitomes, or 
condensed abridgments of one or more of the principal works, 
explaining in many instances the difficult words and passages, 
and illustrating the traditions severally by the opinions and 
decisions of jurisconsults. These exist in such numbers, that 
H aji Khalfah himself, in that great monument of industry 
and research, the Ivashf az-Zunun, admits that it would he 
impossible to enumerate them 5 it will therefore be sufficient 
to mention a very few of the most important and the more 
recent.

The M uwatta of Malik Ben Anas, already mentioned, and 
a collection of traditions called after the name of its author, 
Abu Muhammad ;Alxl Allah ad-Dariml, who died in A .H . 
255 (A.D. 808),' are by some considered to be respectively 
entitled to be placed among the six Saluhs, in the place of the 
gun an of Ibn  Majah. A t any rate the Muwatta is always 
looked upon as the next in point of authority to the six 
Sahibs.4

The collections of Abu al-Husain ’Ah' Ben ’Umar ad-Dara- 
kutni who died in A .H . 385 (A.D. 995),3 and of Abu Bakr 
Ahmad Ben al-Husain al-Baihaki, who died in A .H . 458 
(A.D. 1005),4 are also of the highest authority.

One of the most celebrated compilations after the Six 
Saluhs, is the Masabill as-Sunnat by Abu Muhammad H u ­
sain Ben Mas’ud al-Farra al-Baghaw f/ tvho died in A .H . 
510 (A.D. 1122).5 This work is principally extracted from 1 2 3

1 Haj. Khali-. Tom. III. p. 628.
2 See the Misheat ul-Masabih, p. iii. M. Vincent places the Muwatta 

amongst the six Sahihs, without noticing its doubtful title to that position. 
Etudes sur laloi musulmane, p. 31.

3 Haj. Khalf. Tom. III . p. 628. 4 Haj. Khalf. Tom. III. p. 627.
6 Matthews calls him Al-Baghdadi, but erroneously. Misheat ul-Ma­

sabih, Vol. I- p- ii. This surname is derived from Bagh or Baghshur, the 
name of a town in Khurasan. Ibn Khali. Vol. I. p. 420. Haj. Khalf. 
Tom. V. p. 564.

« Ibn Klmll. Vol. I. p. 419. Haj. Khalf. Tom. V. p. 564.
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l!ie Six Salilhs, embodying- all the authentic traditions, and 
omitting- those which are in any way doubtful: the author, 
however, has neglected to insert the Isnads. Al-Baghawl 
also wrote a Jam ’ bain al-Sahlhain, or Conjunction of the 
IVo Sahibs. A  work, bearing- the same title, by Abu A bd 
Allah Muhammad al-Huroaidl, who died in A .H . 488 (A.D.
1095),' comprehends the collections of Al-Bukharf and Mus- 
lon, and has a great reputation; as is also the case with the 
copious compilation of Abu al-Hasan Razln Ben Mu’awiyah 
al-’Abdarl, who died in A .H . 520 (A.D. 1120), which com­
prises the works of Al-Bukharl and Muslim, the M uwatta of 
Malik, the Jam i’ at-Tirmizl, and the Sunans of Abu Daw (id 
and A n-Nasai.2

Next may be noticed the Jami’ al-Jawami’3 of the cele­
brated doctor Jah"il ad-Din A bd ar-Rahman Ben Abi Bakr 
as-Suyutl. This author omits the Isnads, but, by the use of 
abbreviations, designates those traditions which are extracted 
roin the six books of the Sunnat. All the works of As-Su- 

3 uti are held in great estimation by the Sunnis. The Rev. Dr.
uieton long ago announced his intention of preparing for 

publication the text of the Jam i’ as-Saghlr of As-Suvutl, 
which is an abridgment of the Jam i’ al-Jawami’, arranged in 
alphabetical order: it will be most acceptable to those Orien­
talists who wish to study this important and hitherto-neglected 
branch of Arabic literature.

A  commentary on the Hadis al-Arba’ln of Shaikh Isma’il 
Hakkl, entitled the Sharh al-Arba’ln, or H adis Arba’ln Sharhl, 
by Mulla ’All al-Hafiz al-Kastamuml, was printed and pub- 
b*hed at Constantinople in the year 1837.1 Another work, 
entitled the Ivarak Suwal, containing forty questions by the 
Mulla Furatl, with the answers of Muhammad, according to

1 Haj. Khali’. Tom. IT. p. 619. 2 llaj. Ehalf. Tom. I l l ,  p. 32
3 Haj. Khalf. Tom. II. p. 614.

or _  y  4to. Const. A.H. 1238 H D
1837)". w
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tradition, was also printed in the year 1840, at the same 
place.1

The Mishkat al-Masabih is a new and augmented edition of 
the Masabih of A l-Farra al-Baghawi, by the Shaikh W all 
•ad-1)in Abu ’Abd Allah Muhammad Ben 'Abd Allah al- 
Khatlb, who completed his work in A .H . 737 (A.I). 1330). 
I t  is a concise collection of traditions, principally taken from 
the Six Books, and arranged in chapters according to subjects. 
This collection has been translated by Captain Matthews,2 and 
is, I  believe, the solitary work that has been as yet published 
in its entirety, in any European language, on the Tim 
a l-H ad is: a fact that is to be deeply regretted, when we con­
sider how little the Muhammadan religion and laws are under­
stood, and how greatly they depend upon the science ot tra­
dition.

A Persian translation and Commentary on the Mishkat 
al-Masabih, entitled the Aslii”at al-Lam’at li Sharh al-Mish- 
kat, by the Shaikh ’Abd al-Hakk Dihlawi, was published at 
Calcutta in 1842.3

A  small work on traditions, entitled the Muntakhab-i 
Bulugh al-Maram, which appears to be an abridgment, omit­
ting1 the Isnads, of the Bulugh al-Maram of Shihab ad-Din 
Abu al-Fazl Ahmad al-’Askalani, who died in A .H . 8b~ 
(A.D. 1448),4 has been printed at Calcutta, with an interlinear 
U rdu translation.5

Another small collection, entitled Labab al-Akhbar, and 

1 J'y-* Ci/* Svo. Const. A .H . 1256 (A.D. 1840).
« Mishcdt ul-Masabih, or a collection of the most authentic traditions 

regarding, the actions and sayings of Muhammad. Translated from t io 
Arabic by Captain Matthews. 2 Yols. 4to. Calcutta, 1809—1810.

3 Jikd iy A A ' A C-'lxAll lto.

Calcutta, A .H . 1258 (A.D. 1842).
* Ilaj. Khalf. Tom. II. p. 68.
5 8 v o . Calcutta, N.D.
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containing- three liundred and ninety-five autlientic traditions 
was published at the same place in the year 1837.1

The commentaries on the collections of traditions are not 
confined to the Six Sahihs, all the more important com­
pilations of this nature having- received illustration from the 
writings of subsequent lawyers. The ’Ilm  Sharh al-Hadis, 
or Science of Commentating the Traditions, is reckoned one 
of tlie subsidiary branches of the ’Ilm  al-IIadis itself.

A  short tract in Persian, by Mulla Hafiz Shah ’Abd al-’Aziz, 
entitled Risalah-i Usul-i Hadis, may here be mentioned. I t  
is a sort of introduction to the study of the Sunnah, and was 
published at Calcutta in 1838.2

The ’Ilm  al-IIadis has occupied the attention of a multitude 
of Shi’ah w riters; and a glance at any of the biographical 
works of that sect is alone sufficient to refute the statement 
already mentioned, that the followers of ’All give no authority 
to the oral law.

One of the earliest writers, both on the Hadis and law of 
the Imamiyah sect, was ’Abd Allah Beii ’All Ben Abu Shu’- 
bah al-Halabi, whose grandfather, Abu Shu’bali, is related to 
have collected traditions in the time of the Imams H asan and 
Husain. ’Abd Allah wrote down these traditions, and pre­
sented his work, when completed, to the Imam J'a’far as-Sadik, 
by whom it is said to have been verified and corrected. Abu 
Muhammad Hisham Ben al-Hakim al-Kindi ash-Shaibani, 
who lived in the time of the Khalifah H arun ar-Itashid, and 
died in A .II. 1703 (A.D. 795), is also famed as being- one of 
the first compilers of Shi’ah traditions. He was one of the 
intimate friends of the Imam Musa al-Kasim.

Yunas Ben ’Abd ar-Rahman al-Yuktaini was celebrated as 
a Shi’ah traditionist. Amongst other works, he wrote the

1 j U . i l  c U J  8vo. Calcutta, A.H. 1253 (A.D. 1S37).
2 J ^ l  vJL>, 8v0- Calcutta, A.H. 1254 (A.D. 183S).

* An-Najashi says lie died in A.H. 100. Sec At-Tusi, p,

1(1)1 <slx j  k ^ / - A —a
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’Hal al-Hadis and the Ikhtilaf al-Hadis. This author is said 
to have made forty-five Hajjs and fifty-four ’Unirats to 
Makkah, and to have written the surprising- number of one 
thousand volumes, controverting- the opponents ot the J u  a i
doctrines. H e died at Madinah, in A .H . 208 (- • • )•

These are the earliest writers on the S h iah  H ad is; hu 1 
is stated that the Shi’ahs in India consider four later works as 
the most authentic : these are called the Ivutub-i A rb a , an 
are, as it seems, held by them in the same estimation as the
Six Saliihs amongst the Sunnis.*

The first two in order of these four books are the lah /ib
al-Ahkain and the Istibsar. They were composed by the 
Shaikh Abu J a ’far at-Tusi, already mentioned as the authoi 
of the Fihrist, and of a voluminous commentary on the
K u rin

The third in order of the Ivutub-i Arba’ is the Jam f al-Kafi 
bv Abu J a ’far Muhammad Hen Y a’kub al-Kalmi ar-ltazi, 
who is called the Bais al-Muhaddisin, or chief of the tradition- 
ists. This work is of the highest authority, both m India and 
P e rs ia : it is of vast extent, comprising no less than thirty 
books: and its author is said to have employed twenty } eats 
it its composition. A l-Kalini also wrote several other works 
of less note, and died at Baghdad, in A .H . 328 (A.H.
939).3

The fourth of the authentic books on Shi’ah traditions is the 
Man la Yazarhu al-Fokih, by the celebrated Abu J a ’far 
Muhammad B en ’Ali Ben Babawaib al-Kmni, already spoken 
of as the author of two Tnfsirs on the Kuran. This collection

i The difference between the Hajj and th e ’Umrat is that the former 
implies a pilgrimage to Makkah, with the performance of all the ceremonies,
and the latter merely a visit to the sacred city.

• Far. Anal. p. 221, note. 2d edit. Harington only gives the titles of
these books, and states their repute a , f .  “ f c X
Maulavi Si raj ad-Dfn ’AH, one of the law officers of the Suddei Dew y
Adawlut.

3 At-Tufi,p. r n -
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is of g-reat note in Persia as well as in India. Ibn  Babawaih 
wrote many other works on tradition, the principal of which, 
according to N ur Allah, was the Kitab al-Masabih. The 
large number of one hundred and seventy-two works on Law 
and Hadis are mentioned, on the authority of An-Najaslii, to 
have been composed by this voluminous writer.

Abu al-’Abbas Ahmad Ben Muhammad, commonly called 
Ibn ’Ukdah, was one of the greatest masters of the science 
of traditions; and Avas renoAAned for his diligence in collect­
ing them, and the long and frequent journeys which he 
undertook for the purpose of obtaining information on the 
subject. Ad-Darakutnl, the Sunni traditionist, is reported 
to have said that Ibn ’Ukdah kneAV three hundred thousand 
traditions of the Ahl-i Bait and the Beni Hashim. Ibn 
’Ukdah died at Kufa in A.II. 333 (A.D. 944).

’Ali Ben al-Husain al-Mas’udi al-Hudaili, the far-famed 
author of the Maruj az-Zahab, and who has been, with some 
justice, termed the Herodotus of the East, was also a writer 
on the Shi’ah traditions. H e died in A .II. 346 (A.D. 957).
Another name, scarcely less celebrated in the annals of Arabic 
literature, likewise appears amongst the writers on the same 
subject; viz. that of Abu al-Faraj ’Ali Ben al-Husain al-Isfa- 
hani, who is said to have devoted fifty years to the composition 
of the well-known Kitab al-Aghani, and who died in A .Ii.
356 (A.D. 966). I t  is stated that Ad-Darakutui, and others 
of the Sunni traditionists, dreAV largely for their materials from 
the writings of this last author.

The great Shi’ah lawyer, the Shaikh al-’Allamah al-IIilli, 
the author of the Khulasat al-Akwal, is also a very high 
authority on tradition. H is chief Avorks on the subject are the 
Istiksa a l-I’tibar, the Masabih aLAnwar, and the D urar Ava 
al-Marjan.

Last amongst the A v r i t e r s  on the Shi’ah Hadis may be placed 1

1 At-Tusi, p, .

' e°^x
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Abu al-Futuh Bazl and Muhammad Bakir Ben Muhammaci 
Tula, whose works, the Kitab-i Hasanlyah and the H akk al- 
Yaldn, already described, although in the main controversial, 
may yet seem property to lie included in the present class, from 
the number of traditions they comprise. The latter of these 
authors also composed a work treating’ exclusively ot Hadis, 
and entitled the Bihar al-Anwar.

I I I .  Having- so far described the works on the traditions, it 
becomes necessary to g’ive some notices of the general Digests 
and special Treatises, with their Commentaries, which, together, 
form the third class of law-books, according to the present 
arrangement, and treat more especially of practical jurispru­
dence in all its branches. These, as may be imagined, are 
exceedingly numerous; and it would be impossible, in this 
place, to give more than the following meagre selection.

The chief works that, treat generally of the doctrines of the 
four principal sects of the Sunnis are mentioned b} Ila ji Ivhal- 
fah to be the Jam i’ al-Mazahib, the Mujmi’ al-Khilaftyat, the 
Yamibi’ al-Ahkam, the ’Uyun, and the Zubdat al-Ahkam .1 
The only one of these works of which I  have been able to find 
a particular description is the Zubdat al-Ahkam, which ex­
pounds the practical statutes of the different doctrines of the 
four Sunni sects, and was written by Siraj ad-Dln Abu Hafs 
’Umar al-Ghaznavl, a follower of Abu Hanlfah, who died in 
A .II . 773 (A.D. 1371).2

I  shall now mention separately the more important of the 
works of the most celebrated lawyers of each particulai sect, 
since though all the four Sunni sects receive in common the 
Six Sahlhs, and other collections of their traditions, with a . 
slight preference given by some sects to particular books, it is 
by no means the case with the law-books of the third class, 
each sect holding separate doctrines, and referring to distinct 
authorities. In  the enumeration of these works I  shall dwell 1

1 Haj. Ivhalf. Tom. IV. p. 457. 2 1%  Khali'.- Tom. III. p. 53f.



more especially upon those which follow the doctrine of Abu 
Hanifah, the prevailing- Sunni sect in India.

Ahu. Hanlfah’s principal work is entitled the Fikli al- 
A khar: it treats of the Him al-Kalam, and has been com­
mented upon by various writers, many of whom are mentioned 
by H ajl Ivhalfah.1

The Hanafi sect, as has already been remarked, is the one 
which obtains most commonly, and indeed almost entirely, 
amongst the Muhammadans of In d ia ; but the doctrines of its 
great founder are sometimes qualified, in deference to the 
opinions of two of his most famous pupils. Sir William Jones 
says, “ that although Abu Hanifah be the acknowledged head 
of the prevailing sect, and has given his name to it, yet so 
g-reat veneration is shewn to Abu Yusuf, and the lawyer 
Muhammed, that, when they both dissent from their master, 
the Musselman judge is at liberty^ to adopt either of the two 
decisions which may seem to him the more consonant to rea­
son, and founded on better authority.”2

In  former times it seems that Abu Hanifah’s opinion was 
preferred, even when both the disciples dissented from h im ; 
but this is not the case at the present day. There is also a 
distinction ot authority to be observed; viz. that where the 
two disciples differ from their master and from each other, the 
authority of Abu Y usuf, particularly in judicial matters, is to 
be preferred to that of Muhammad. In  the event, however, 
of one disciple agreeing with Abu Hanifah, there can be no 
hesitation in adopting that opinion which is consonant with his 
doctrine.

Abu Yusuf Y a’kub Ben Ibrahim  al-Kufi was born in A .1I.
113 (A.D..731), and died at Baghdad in A .II . 182 (A.D.

1 Haj. Khalf. Torn. IV, p. 457.
2 Sir William Jones’s Works, Yol. III. p. 510. 4to. Lond. 1790. And 

see a passage from tlie Tnbakat al-Ilanafiyafc, quoted by Mirza Kasim He", 
where the same fact is stated.—Journal Asiatique, 4",e Serie, Tome XV 
p. 203.
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798). H e was a pupil of Abu Hanifah, and was first ap­
pointed to the office of Kazf of Baghdad by the Khalifah 
a l-H ad i: subsequently lie was raised to the dignity of Kazi 
al-Kuzat, or Chief Civil Magistrate, by the Khalifah H arun 
ar-Raslud, being the first who held that high office. The only 
work known to have been written by Abu Y usuf treats of the 
duties of a magistrate, and is entitled Adah al-Ivazi.1 The 
reputation of this work has been eclipsed by that of another, 
having a similar title, by Al-Khassaf, which will presently he 
mentioned. Abu Y usuf is said to have committed his notes to 
his pupil, the Im am  Muhammad, who made g'reat use of them 
in the composition of his works.

Abu ’Abd Allah Muhammad Ben Husain ash-Shaibani, was 
horn at IVasitah in ’Irak  al-’Arah, in A .II. 132 (A.D. 719), 
and died at Ray, the capital of Khurasan, in A .II. 18i (A.D.
802). The Im am  Muhammad, as he is most generally called, 
was a fellow pupil of Abu Yusuf, under Abu Hanifah, and on 
the death of the latter pursued his studies under the former.
I t  is also stated, that, in his younger days, he was instructed 
by the Im am  Malik. H is chief works are six in number, of 
which five are considered of the highest authority, and are 
cited under the title of the Zahir ar-Rawayat, or Conspicuous 
Reports.2

The Jami’ al-Kabfr,3 the fust of the Zahir ar-Rawayat, 
contains a body of most important questions of jurisprudence, 
and has been commented upon by many learned doctors, 
amongst whom we find the well-known Shams al-Aimmah 
Abu Bakr Muhammad as-Saraklisi, who died in A.II. 490 
(A.D. 1090), and B u rh a n  ad-Din Mahmud Ben Ahmad, each 
of whom composed a work entitled Al-Muhit, which will be 
presently noticed.

The Jami’ as-Soghir,4 the second of the works of the Imam

1 Har. Anal. p. 234, n. 2d edit. llaj. Khalf. Tom. I. p. 219.
’ Har. Anal. p. 230, n. 2d edit. 3 Haj. Khalf. Tom. II. p. 5G4.
* Llaj. Khalf. Tom. II. p. 553.
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Muhammad, is perhaps even more celebrated than the Jam i’ 
al-Ivablr; and it is in its composition that he seems to have 
been chiefly indebted to Abu Yusuf. The Commentaries on 
the Jam i’ as-SaMur are very numerous: the best known is byO •/ *•
As-tSarakhsi, and there is also one of some note by Burhan 
ad-Din ’All, the author of the Ilidayah.

The third work of the Imam Muhammad is the Mabsut fi 
F uru ’ al-Hanafiyat,1 which is also of great celebritjy and has 
received numerous comments.

The Ziyadat fi Furu’ al-H anafiyat/ the fourth of the Con­
spicuous Reports, is said to have been composed under the 
inspection and with the approbation ot Abu 1 usuf. I t  is a 
work highly esteemed, and, together with its supplement by 
the same author, has been commented upon by a multitude ot 
writers, amongst whom are As-Sarakhsi, and Kazi Khan 
H asan Ben Mansur al-Uzjandi, who died in A .H . 592 (A.D.
1195).

The fifth of the Zahir ar-Rawayat is called the Siyar al- 
Kabir wa as-Saghir,8 and is supposed to have been the latest 
work of its author. The name of Abu Y usuf nowhere occurs 
in the Siyar.

The Nawadir, the sixth and last of the known compositions 
of the Imam Muhammad, though not so highly esteemed as 
the others, is still greatly respected as an authority.

The next authorities among the Hanafis of India, after the 
founder of their sect and his two disciples, are the Imam Zufar 
Ben al-Hazil, who was Chief Judge at Basrah, where he died 
in A .H . 158 (A.D. 774)/ and H asan Ben Ziyad: these 
lawyers were contemporaries, friends, and scholars, of Aim 
Hanifah, and their works are stated to be quoted in India as

1 Haj. Khalf. Tom. V. p. 36t. 2 * Haj. Khalf. Tom. I I I . p. 552.
3 Haj. Khalf. Tom. III. p- 637.
4 Hamilton’s Hedava, Preliminary Discourse, p. xxsv.
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authorities for that Imam’s doctrines, more especially when 
the two disciples are silent.1

In  addition to the above, the follotving are a few of the 
works according- to the doctrines of the Hanaft school, best 
known, and most frequently referred to in India, or in the 
works of chief authority in that country.

Abu Bakr Ahmad Ben ’Amr al-Khassaf was the author of 
the most celebrated of several treatises known by the name of 
Adab al-Kazl. H e died in A .H . 261 (A.D. 874). H aji 
Khalfah speaks very highly of this work, which contains one 
hundred and twenty chapters, and has been commented upon 
by many learned ju ris ts : the most esteemed Commentary is 
that of ’Umar Ben ’Abd al-’Aziz Ben Mazah, commonly 
called Husain ash-Sliahid, who was killed in A .H . 536 (A.D. 
1141).2

Abu J a ’far Ahmad Ben Muhammad at-Tahawi is one of 
the numerous commentators on the Jam i’ as-Saghir of the 
Imam M uham m ad: he also wrote an abridgment of the 
Hanafi doctrines, called the Mukhtasar at-Tahawi. Both 

, works are often quoted as authorities in India, but they are 
not known to exist in that country at the present day. A t- 
Tahawi died in A .H . 321 (A.D. 933).3

The Mukhtasar al-Kuduri by Abu al-IIusain Ahmad Ben 
Muhammad al-Kuduri, is among the most esteemed of the 
works which follow the doctrines of Abu Hanifah, and is of 
high authority in India; indeed, it is in such general repute, 
that Haji Khalfah, when speaking of those several works 
which are emphatically designated by antonomasia, c: Al- 
Kitab” or “ the Book,” says, that if, in matters connected 
with jurisprudence, such expression be used, it signifies the

1 llarington quotes the Fatawa al-IIamniadiyah in proof of this statement, 
liar. Anal. p. 229. 2d edit.

2 Haj. Khalf. Tom. I. p. 220. 8 Hdj. Khalf. Tom. Y. p. 441.



Muklitasar al-Ivuduri.1 2 I t  is a general treatise on law, and 
contains upwards of twelve thousand eases. As may be sup­
posed w ith regard to a work of such celebrity, it has been com­
mented on by numerous writers : several of the Commentaries 
are quoted in the Fatawa al-’Alamgiri. A l-Kuduri died in 
A .H . 428 (A.D. 1036).*

The section of Al-Kudiiri’s work relating to the warring 
against infidels was published in the original, with a Latin 
translation by Rosenmiiller, in the year 1825.3

A  well-known Commentary on the Muklitasar al-Kuduri 
is entitled A l-Jauharat an-Nayyirat,4 and is sometimes called 
Al-.Jauharat al-Muni ra t.5 Baillie says that this work, though 
of later date than the Hidayah, is perhaps more valuable in 
other respects.6

Shams al-Aimmah Abu Bakr Muhammad as-Sarakhsi, 
mentioned above as the author of comments upon the Jam i’ 
al-Kabir and the Jam i’ as-Saghir of the Imam Muhammad, 
and of other works, composed, whilst in prison at Uzjand, a 
law-book of great extent and authority,'entitled the M absut.7 
H e was also the author of the most generally celebrated of the 
many works entitled Al-M ulut, which is derived in a great 
measure from the Mabsut, the Ziyadat, and the Nawkdir of 
the Imam Muhammad.3

Burhan ad-Dni Mahmud Ben Ahmad, already spoken of, 
also wrote a Muliit, which, though known in India, is not so 
greatly esteemed as the Muliit as-Sarakhsi. The work of 
Burhan ad-Din Mahmud is commonly known as the Muliit 
al-Burhani, and is taken principally from the Mabsut, the two

1 Hdj. Khalf. Tom. V. p. 30. Do Sacy Anthologie Grammaticnle Arabe, 
p. 3S1.

2 Ibn Khali. Vol. I. p. 59. Do Sacy direst. Arabe, Tome II. p. 100.
Haj. Khalf. Tom. V. p. 451.

3 llosemniiller, Analecta Arabiea, Pars I. 4to. 1825.
* Haj. Khalf. Tom. Y. p. 452. 6 Haj. Khalf Tom. II. p. G5G,
G Baillie’s Mooluunmudau Law of Inheritance, Pref. p. vii.
7 H&j, Khalf Tom. V. p. 303. s Haj. Khalf. Tom. Y. p. 4:13.
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Jam i’s, the Siyar, and the Ziyadat, of the Imam M uham fiad: 
the author also made use of the Nawadir of the same doctor in 
composing’ his work.1

The Shaikh ’Ala ad-Din Muhammad as-Samarkandl com­
posed a compendium of A l-K uduri’s Mukhtasar, which he 
entitled the Tuhfat al-Fukaha.2 The work of ’Ala ad-Din was 
commented upon by his pupil Abu Bakr Ben Mas’ud al­
i i  ashanf, who died in A .II. 587 (A.D. 1191).3 This comment 
is entitled Al-Badai’ as-Sanai’. Both the text and its com­
ment, though not known in India, are often quoted as au­
thorities.

The H idayah is the most celebrated law treatise according 
to the doctrines of Abu Hanifah, and his disciples Abu Yusuf 
and the Im am  Muhammad, which exists m In d ia : it is a 
Commentary on the Badai’ al-Mubtada, and both the text and 
comment are fi’om the pen of Burban ad-Din All Ben Abu 
Bakr al-M arghlnanl, who, after employing thirteen years m 
writing the H idayah, died in A .II . 593 (A.D. 1196)/ The 
divisions and general arrangement of the H idayah are taken 
from the Jam i’ as-Saghir of the Imam Muhammad, and it 
consists of a Digest of approved law cases, illustrated by proofs 
and arguments. H ap  Khalfah says, in describing the H ida- 
vah, “ it is a practice observed by the composer of this work 
to state first the opinions and arguments of the two disciples 
(Abu Yusuf, and the Im am  Muhammad); afterwards the 
doctrine of the great Im am  (Abu H anlfah); and then to 
expatiate on the proofs adduced by the latter, in such manner 
as to refute any opposite reasoning on the part of the disciples.

i Ilaj. Khalf. Tom. V. p. 431. 3 Haj. Khalf. Tom. II . p. 235.
s Haj. Khalf. Tom. I I .  p. 235.
* Ha Khalf Tom. VI. p. 479. The text of the Hidayah corresponds 

Generally with Al-Kuduri, and from this circumstance, and a similar corres­
pondence between it and the text of the Jauharat an-Nayyirat, it may per­
haps he inferred that the Mukhtasar al-Kuduri is really the original text 
of the Hidayah. See Baillie, Moobummudan Law of Side; Prelunmaiy 
Remarks, p. xv. note.

’ Go*feo\
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Whenever he deviates from this rule, it may he inferred that 
he inclines to the opinions of Abu Yusuf and the Imam Mu­
hammad. I t  is also his practice to illustrate the cases specified 
in the Jam i’ as-Saghir and Ivuduri, intending-the latter when­
ever he uses the expression ‘ he has said in the book.’ In  
praise of the Hidayah, it has been declared, like the Ivuran, to 
have superseded all previous books on the law ; that all per­
sons should remember the rules prescribed in i t ; and that it 
should be followed as a g-uide through life.”

The same motive which dictated the compilation of the 
H indu Code, induced W arren Hastings to recommend that a 
translation should be made into English of the Hi day ah ; and 
accordingly Mr. Hamilton undertook the task ; unfortunately, 
however, it was suggested by the Muhammadan lawyers who 
were consulted on the occasion, that inasmuch as the idiom oi 
the author was particularly close and obscure, a Persian version 
should be first made u under the inspection of some of their most 
intelligent doctors, which would answer the double purpose ot 
clearing up the ambiguities of the text, and, by being intro­
duced into practice, of furnishing the native judges of the 
Courts with a more familiar guide, and a more instructive pre­
ceptor, than books written in a language of which few ol them 
have opportunities of attaining a competent knowledge.”1 This 
ivas accordingly done; and from this Persian translation Mr.
Hamilton executed his English version,2 which is thus rendered 
less to be depended upon than if it had been made from the 
orio-inal Arabic, without adding in any degree to its intelligi­
bility. The work of Burhan ad-Din ’Ah' as we possess it in 
this translation, is, however, a most useful book, although it t on- 
tains much that is unimportant, and omits altogether the Law 
of Inheritance, which is, perhaps, the most important of all.

The text of the Ifidayah was published in the original

1 Hamilton's Hedava, Prelim. Disc. p. xliv.
2 The Hedava, or Guide ; a Commentary on the Mussulman laws, trans­

lated by Charles Hamilton. 4 \ ols. 4to. Calcutta, 1791.
J ' U
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Arabic a t Calcutta in A .H . 1234 (A.D. IS IS ),1 and was again 
edited, together with its Commentary, the Kifayah, by Hakim 
Maulavi ’Abd al-Majid in 1834.2 The Persian version was 
also published at Calcutta in the year 1807.3

A work of such great celebrity and authority as the H idayah 
has of course been illustrated by a large number of Commen­
taries, the first of which is said to have been written by Hamid 
ad-Din ’Ali nl-Bukhari, who died in A .H . 0G7 (A.D. 1208), 
and is a short tract entitled the Fawaid. The glosses of the 
Hidayah which are most conspicuous for their reputation in 
India, are the Nib ayah, the ’Inayah, the Kifayah, and the 
Fatli al-Kadir.

The Kihayah of Husam ad-Din Husain Ben ’Ali, who is 
said to have been a pupil of Burhan ad-Din ’Ali, and died in 
A .H . 710 (A.D. 1310),4 was the first composed of these; and 
it is important as supplying the omission of the Law of In ­
heritance in the H idayah, although the chapter on this law is 
stated not to be looked upon as of equal authority with the 
Faraiz as-Sirajiyah, which will be hereafter described.

There are two Commentaries on the Hidayah entitled 
’Inayah f  but the one more commonly known by that name was 
written by the Shaikh Akmal ad-Din Muhammad Ben Mahmud, 
who died in A .H . 780 (A.D. 1384). The ’Inayah is much 
esteemed tor its studious analysis and interpretation of the text.

I  he Arabic text of the ’Inayah was published in Calcutta in 
1837, edited by Bamdhan Sen.0

1 2 Vols. Folio, Calcutta, A.H. 1234 (A.D. 1818).
2 aJjatll • j  JoLdd tg LIAS'. « _ .»

Tlie Hidayah, with its Commentary, called the Kifayah, a Treatise on ques­
tions of Mohammadan law, published by Ilukeem Moulvee Abdool Mnjeed.
V oL s . 4to. Calcutta, 1834.

4 Vols. 8vo. Calc. A.H. 12“21 (A.D. 1807).
4 Haj. Khalf. Tom. VI. p. 480. 5 Haj. Khalf. Tom. IV. p. 209.
e <LL*n j  Liign 3 l ^ \  j j u .' j  i \ ^ \  lu m

Inayah, a Commentary on tbe Hidayah; a work on Mohammedan Law



The third Commentary, the Kifayah, is by Imam ad-Din 
Amir Ivatib Ben Amir ’Amr, who had previously written another 
explanatory g-loss of the same work, and entitled it the Ghayat 
al-Bayan. The Kifayah was finished in A .H . 747 (A.D. 1340), 
and, besides the author’s own observations, gives concisely 
the substance of other Commentaries.

The original text of the Kifayah, accompanied by that of 
the Hidayah, has been published as mentioned above.

The Fath al-Ivadir lil-’Ajiz al-Faklr, by Kamal ad-Din 
Muhammad as-Siwasl, commonly called Ibn Hammiim, who 
died in A .H . 801 (A.D. 1450),1 is the most comprehensive of 
all the comments on the Hidayah, and includes a collection of 
decisions which render it extremely useful.

The W afi by Abu al-Barakat ’Abd Allah Ben Ahmad, com­
monly called Hafiz ad-Din an-Nasafi, and its Commentary, 
the Kafi, by the same author, are works of some authority.
An-Nasafl died in A .H . 710 (A.D. 1310).

An-Nasafi is also the author of the Kauz ad-Dakaiky a book 
of great reputation, principally derived from the IV afl, and 
containing questions and decisions according to the doctrines 
of Abu Hanifah, Abu Yusuf, the Imam Muhammad, Zufar, 
Ash-Slntfi’i, Midik, and others. Many Commentaries have been 
written on this work: the most famous is the Bahr ar-llaik, 
which may, indeed, almost be said to have superseded it in 
India. The Bahr ar-llaik is by Zain a 1-’A bid in lien NTujaim 
al-Misri, who died in A .H . 970 (A.D. 15G9).3 H e left his work 
incomplete at his death, but it was finished In his brother,
Siraj ad-Din ’Umar, who also wrote another and inferior Com­
mentary on the same work, entitled the Aaln nl-1 a’ik.

The Tabyln al-Hakaik,4 which is another Commentary on 
the Kanz nd-Dakaik, was composed by Fakhr ad-Din Abu

compiled by Muhammad Akmuloodeen, Ibn Muhmood, lbn Ahmudoml 
ffunufee; edited by MoonsheeBamdhuu Sen. 4 Vols. 4to. Calcutta, 1837.

i Haj. Khali'. Tom. VI. p. 484. 2 Haj. Khalf. Tom. V. p. 249.
3 Haj. Khalf. Tom. V. p. 250. 1 Haj. Khalf. Tom. V. p. 250.
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Muhammad Ben ’Alt az-Zaila’i, Who died in A .H . 743 (A.D. 
1342), and is in great repute in India, on account of its 
upholding the doctrines of the Hana.fi sect against those of 
the followers of Ash- Shafi’f.

Two other Commentaries on the Kanz ad-Dakaik deserve 
mention: one is called the Bamz al-Hakaik, and is by Badr 
ad-Din Mahmud Ben Ahmad al-’Aini, who died in A .II. 853 
(A.I). 3 4 - 5 1 ) the other is the Matlab al-Fai'k by Badr ad-Dhi 
Muhammad Ben ’Abd ar-Baliman ad-Dairi 3 the latter is much 
esteemed in India.

The Wikayah ar-Itimayah which was written in the seventh 
century of the H ijrah, by Burhan ash-Shariyat Mahmud, as 
an introduction to the study of the H idsyali,1 * 3 has been com­
paratively eclipsed by its Commentary, the Sharh al-W ikayah, 
by ’Ubaid Allah Ben Mas’ud, who died in A .H . 750 (A.D. 
1349): this author’s work combines the original text with a 
copious gloss explanatory and illustrative. Both the W ikayah 
and the Sharh al-W ikayah are used for elementary instruc­
tion in the Muhammadan Colleges. Other Comments on tbe 
W ikayah exist, but they are of no great note.

The Sharh al-W ikayah has been printed and published at 
Calcutta.4

The Nukayah is another elementary law book well known 
in India, and is by the author of the Sharh al-W ikayah: it is 
sometimes called the M ukhtasar al-W ikayah, being, in fact, an 
abridgment of that work.5

The original Arabic text of the M ukhtasar al-W ikayah, was 
printed and published at Kasan in the year 1845.8

Three Comments on the Auk ay ah are much esteemed : they

1 Ilaj. Khalf. Tom. V. p. 250.
* Haj. Khalf. Tom. V. p. 252. Harington seems to confound tliese two 

Commentaries, liar. Anal. p. 238 and note. 2d. edit.
3 Haj. Khalf. Tom. VI. p. 458.
4 4to. Calc. N .D . 5 Haj. Khalf. Tome VI. p.373.

*  ̂ Kasan, A.H. 1261 (A.D, 1845).
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were written respectively by Abu al-Makarim Ben Abd 
Allah in A .II. 907 (A.D. 1501), Abu ’All Ben Muhammad 
al-Birjindl in A .II. 935 (A.D. 1528), and Shams ad-Dln 
Muhammad al-Khurasani in A .II. 941 (A.D. 1534).

The Ashbah wa an-Nazai'r is also an elementary work of 
great reputation by Zain al-’Abidin, the author of the Bahr 
ar-llaik  already mentioned. H ap  Klialfah speaks of this 
work in high terms, and enumerates several Appendices to it 
that have been composed at different times.1

The original text of the Ashbah wa an-Nazair was pub­
lished at Calcutta in the year 1820, edited by Ramdhan 
S en ;2 and was again printed at the same place, together 
with a Commentary by Ahmad Ben Muhammad al-Hamawl 
in 1844.3

There is a law treatise entitled N ur al-Anwar fi Sharh al- 
Manar, by the Shaikh Ju n  Ben Abi Sayyid al-M akkl: it was 
published at Calcutta in the year 1819.4 A  new edition of 
this work was published in lithography at Laklmau, in 1849.

A  small tract on the sources oi the law, entitled the T sui 
ash-Shashi, together with an explanatory Commentary, was 
printed in lithography, at Dihli, in the year 1847

1 llaj. Khalf. Tom. I. p. 309.
2 jUiJl . Al-Ashbaho wa al-Nazalr, a Treatise on Mohammedan

law, originally compiled by Zorn al-Abdin Ibne Najim, edited by Munshi 
llamdhan Sen. 4to. Calc. 1820.

3 4  IT* ‘

a x r '  r<> r ^ 1' U  ^
^  4to. Calcutta, A.II. 1200 (A.D. 1844.)

4 J ^ , \  ^  4  j \ y .h J ?  FoL Calcutta, 1810.
r, t. u  ̂ , . \-* \ 8vo. Laklmau, A.H. 1266 (A.D.

1849).
6 8vo. Debli, A .H . 1204 (A.D.

1847)".
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The Asas al-Usul, by the Sayyid Dildar ’All Ben Sayyid 
Muhammad Mu’ln al-IIindl an-Nasrabadl is also a treatise on 
the sources of the law. I t  was published in lithography, at 
Lakhnau, in the same year.1 2

A  short general treatise in U rdu, entitled Fikh Ahmadl, by 
Maulavi K adrat Ahmad Ben Hafiz ’Inaya t Ahmad al- 
Farukf, was lithographed at Dilhi, in 1847.3

A t the same place, and in the same year, appeared a trans­
lation in U rdu by Muhammad Husain Ben Muhammad Bakir 
of a Persian treatise on the law of marriage, by Mull a Mu­
hammad Bakir.4 This work is also lithographed.

These are the principal law-books of the third class that are 
known, and are of authority among the Sunnis of the Hanafi 
sect in In d ia ; but, as may be imagined, it is only a few of 
these that are quoted in the Courts; the Hidayah and its 
comments, illustrated by the books of I  atawa, generally suf­
ficing to satisfy the Judges, and to offer sufficient grounds on 
which to base a decision.

Many works according to the doctrines of Abu Hanifah 
have been w ritten, and are received as authorities in the Turk­
ish empire. These I  apprehend would be admissible if quoted 
in our Courts in India where the parties to a suit are of the 
Hanafi persuasion.

The most celebrated of these is the Multaka al-Abhar, by the 
Shaikh Ibrahim  Ben Muhammad al-Halabl, who died in A .H .
950 (A.D. 1549). This work, which is an universal code of 
Muhammadan law, contains the opinions of the four chief Muj- 
tahid Imams, and illustrates them by those of the principal

1 J S v o .  Lakhnau. A .H . 126*1 (A.D. 1847).

2 <0*. Svo. Delhi, A.H. 1264 (A.D. 1847).

3 UT A li ^by ^-Ls^^-sb L.
. J l i  UL> j o  -y.) y }  u by ^  * * * *

J J1U. j y \  y i .  svo. Delhi, 1264 (A.D. 1847.)
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jurisconsults of the school of Abu Hanlfah. I t  is more fre- 
quently referred to as an authority throughout Turkey, than 
any other treatise on jurisprudence.'

The, Multaka al-Abhar was published in the original Arabic, 
at Constantinople, in A .II. 1261 (A.D. 1835) j1 2 and a Com­
mentary on it, entitled the Majma’ al-Anhar, b}T ’Abd ar- 
liahm an Ben Shaikh Muhammad, commonly known by the 
name of Shaikh Zadah, was published at the same metropolis, 
in A .II. 1240 (A.D. 1824).3 A  Turkish translation, accom­
panied by a commentary by Muhammad Mavkufati, called 
after his name, Al-Mavkufati,4 appeared at Biilak, in the year 
1838. The Multaka has been also translated, in a great part, 
into French, and constitutes the basis of D’Ohsson’s magnifi- 
cent work on the Ottoman Empire.

The Durar al-Hukkam, by Muhammad Ben Fararaurz, 
commonly called, Mulla Khusru, who died in A .II. 885 (A.D.
1480), is a Commentary upon a law treatise by the same 
author, entitled the Gliurar al-Ahkam .5 6 Mulla Khusru, who 
is one of the most renowned of the Turkish jurisconsults, com­
pleted his work in A .II . 882 (A.D. 1477). I t  is very volu­
minous, and, as an authority, is second only to the Multaka 
al-Abhar, which is preferred to it chiefly on account of its 
comparative, brevity.0

The text of the D urar al-IIukkam was published at Con­
stantinople in the year 1844.7 A Turkish translation of this 
Commentary, accompanied by the Arabic text of the Gliurar

1 D'Ohsson, Tableau General de l’Empire Othoman. Tome I. Introd.
Sect. III.

2 ,hsrlll o-l i 4to. Constantinople, A.II. 1251 (A.D. 1S35).

3 j IgUl 4to. Constantinople, A.II. 1210 (A.D. 1824).

4 Folio. Biilak, A.II. 1254 (1838).
6 Haj. Khalf. Tom. III. p. 215, and Tom. IV. p. 312.
6 Journal Asiatique, 4mc Serie. Tome III. p. 216.

7 J, j j O 4to. Constantinople, A.II. I2G0
(A.D. 1S44).^
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al-Ahkamj appeared previously, at the same place, in the year

l 842-1 “ . .
A  tract on Penal Laws, in Turkish, was published at Con­

stantinople, in A .H , 1254 (A.D. 1838): it is entitled Kanun 
Namah-i Jaza .2 The penal clauses in the K hatt-i Sharif have 
been twice printed \ once in Turkish,3 published at Constan­
tinople in 1841; and again in Turkish, with a German trans­
lation by Peterm ann ,4 published at Berlin in the following 
year.

I t  will be unnecessary to dwrell at any length upon the 
books which have been composed according to the doctrines ot 
the three other principal Sunni sects.

I  have already mentioned, that the sect founded by Malik 
Ben Anas is not known to prevail in any part ot In d ia ; hut 
the student of Muhammadan law will consult with interest 
two treatises which have lately appeared in France on the 
Miiliki doctrines.

The first of these was published in 1842, by M. Vincent.5 * 
I t  contains a short account of the origin of the Maliki doctrine, 
principally derived from Al-Makrizi,® a description of the most 
noted works treating of that doctrine,7 and a translation of 
the chapter on Criminal Law, taken from the llisalah of Abu 
Muhammad Abd Allah Ben Abu Zaid al-Kairuwanl.8 The 
preliminary matter in M. Vincent’s treatise is very interesting.

1 f lL V J U .i  4  Constantinople, A.H,

1258 (A.D. 1842).
2 La  8vo. Const. A .H . 1254 (A.D. 1839).

3 k i .  c Jj r e Const. A.H. 1251 (A.D. 1841).
4 Beitriige zu einer Geschichte der neuesten Eeformon des osmanischen 

Seiches, eqthaltend den Hattiscberif von Gfilhane, den Pernian von 21 
Nov. 1839 und das neueste StrafgeBetzbueh, tiirkiech und deutseb, in. A er- 
bindung mit Samis Effcndi hcrausgegebcn von J. H . Petermann. Svo.
Perl. 1842.

t Etudes sur la Loi Musulmnne (P it de»Malck) Legislation Cnmmello.
Par M. B. Vincent. 8vo. Paris, 1S42.

fi Ibid. [). 13. 7 Ibid. p. 31. 8 Ibid p. 63.
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The second is a French translation, by M. Perron, of the 
Mukhtasar of Khalil Ibn Ishak, who flourished in the four­
teenth century of our eera.1 * * * * The Mukhtasar is a work pro­
fessedly treating- of the law according- to the Maliki doctrines, 
and is of conclusive authority in Algeria, Tunis, Tripoli,
Morocco, Senegal, and almost all parts of Africa where 
the Muhammadan religion is prevalent. M. Perron’s version 
has been undertaken by order of the French Government, for 
the especial use of those who are employed in the administra­
tion of justice in Algeria, and is the more valuable, as the 
translator has not confined himself to a bare translation of the 
original text, but has illustrated all the obscure passages by 
introducing explanations from, the different commentators on 
the work. I t  is the first complete translation of a general 
treatise on Muhammadan jurisprudence that has appeared.
The typographical excellence of the volumes, combined with 
their lowness of price, do honour to the liberality of the French 
Government.

The original text of the Mukhtasar of Khalil has been 
edited by M. Richebe under the direction of M. Reinaud, 
and was published at Paris in 1855. I t  is printed in the 
Maghrabi character.8

I he works of MM. \ invent and Perron, above mentioned, 
are peculiarly worthy of notice as being- the first, and indeed 
the only ones, devoted to the explanation of the Sunni doc­
trines Other than those of Abu Hanifah, that have been pub­
lished in any European language.

Ash-Shafi’i, the third of the chief Mujtabid Imams, and 
the preceptor of Ibn Hanbal, besides the works on the tradi­
tions already noticed, is said to have composed a most excel­
lent treatise on jurisprudence, entitled Al-Fikh al-Akbar; but

1 Precis do Jurisprudence Musulmane Bclon le Eite Malekite. Par
Khalil Ibn Ishak. Ti-aduit de l’arabe par M. Perron. Paris. Imp. Svo.
G Tomes, 1S4S—51.

Precis dc Jurisprudence Musulmane suivaat le rife Malekite, pur Sidi
Khalil. Paris, 8vo. 1S55.
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it lias been questioned whether he was the author.1 Abu 
Ibrahim  Ism a’il Ben Y ahya al-Muzani, who was a distin­
guished disciple of Ash-Shafi’i, and a native of Egypt, was 
the most celebrated among that doctor’s followers for Ins 
acquaintance with the legal system and juridical decisions 
of his preceptor, and for his knowledge of the traditions. 
Amono-st other works, he wrote the Mukhtasar, the Mansur, 
the Kasail al-Mu’tabira, and the Kitab al Wasaik. The 
M ukhtasar is the basis of all the treatises composed on the 
leo-al doctrines of Ash-Shafi’i, who himself entitled Al-Mu- 
zani 11 the champion of his doctrine.” Al-Muzani died m 
A .H . 264 (A.D. 877).2

The writings of the followers of Ibn  Ilanbal are feu in 
number, and °it will be needless to mention any of them in •
this place, as they are never quoted m India, where his sect is 
not found to prevail.

The Sin’ah works of the third class are, perhaps, not so 
numerous in proportion to those of the Sunnis, as are their 
works on the traditions, the writers of the Sln’ah sects having 
expended more labour upon theological controversy, and that 
portion of the law immediately connected with the doctrines 
of their faith and their religious observances, than upon thos3 
branches which treat of civil and criminal jurisprudence.
The materials for a description of this class of law-books are 
scanty. The bibliographers give little more than their names, 
which, as is most frequently the case with regard to the titles of 
oriental works, afford scarcely any information as to their con­
tents : in addition to this, MSS. of Shl’ah law-books are 
rarely to be met with in any of our libraries.

’Abd Allah Ben ’AH al-Halabi was one of the first writers 
on Sln’ah jurisprudence as he was amongst the earliest com­
pilers of the traditions of that sect. I t  does not appear, 
however, that any of his legal compositions are extant,

1 Hai. K-balf. Tom. IV . p. 459.
* Ibu Khali. Vol. I. p. 200 ; Haj. Klialf. Tom. V. p. 4oJ.



f( 1)| <SL
\%>--^

'A! ' A A  M UII AM M A DA N LAW. 209

Yunas Ben ’Abd ar-Bahman al-Yuktaini, who has been 
spoken of as a writer on traditions, composed a number of law 
treatises of the present class. The most famous is entitled 
the Jam i’ al-Kalnr.

Abu al-TIasan ’All Ben al-Husain al-Kuml, commonly 
called Ibn Babawafh, who died in A .H . 329 (A.D. 940), was 
the author of several works of note, one of which is called the 
Kitab ash-Sharai’. This writer is looked upon as a consider­
able authority, although his fame has been almost eclipsed 
by his more celebrated son, Abu J a ’far Muhammad, already 
mentioned as a traditionist. When these two writers are 
quoted together, they are called the two Sadiiks. The best 
known of the law-hooks of the present class, composed by 
Abu J a ’far, is the Makna’ fi al-Fikh. Abu J a ’far is said to 
have written in all one hundred and seventy-two works, and 
to have been especially skilled in Ijtihad.

Abu ’Abd Allah Muhammad Ben Muhammad Ben an-A ir­
man, surnamed the Shaikh Mufid and Ibn Mu’allim, was, a 
renowned Shi’ah lawyer. Abu J a ’far at-Tusi describes him in 
the Fihrist as the greatest orator and lawyer of his time, the 
most eminent Mujtahid, the most subtle reasoner, and the 
chief of all those who delivered Fatwas.1 Ibn  Kasir ash- 
Shaini relates, that when he died—an event which took place 
in A .II. 413, or, as some say, in 410 (A.D. 1022—1025) —
Ibn an-Nakib, who was one of the most learned of the Sunni 
doctors, adorned his house, told his followers to congratulate 
him, and declared, that since he had lived to see the death of 
the Shaikh Mufid he should himself leave the world without 
regret. The Shaikh Mufid is stated to have written two hun­
dred works, amongst which, one called the Irshau is well 
known. These are all enumerated in the Mnjalis al-Muminin, 
on the authority of the Shaikh Najashi. When the Shaikh 
Mufid is quoted in conjunction with Abu J a fa r  a t-Iu s i they 
are spoken of as the two Shaikhs.

i At-Tusi, p. H f .

■ e° l f e x  ***
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Abu J a ?far Muhammad at-Tusi, who has been already- 

noticed as a writer on biography, a commentator on the 
Kuran, and one of the most distinguished of the Slu’ah com­
pilers of traditions, is also of the highest authority as an 
author of the present class of law-books. H is chief works are 
the Mabsut and the Khilaf, which are held in great estima­
tion, as are also the Nihayah and the Muhit, by the same 
author. The llisalat-i J a ’fariyah is likewise a legal treatise 
by At-Tusi which is frequently quoted.

The most generally known of all the Shfah lawyers is the 
Shaikh jNfajm ad-Din Abu al-Kasim J a ’far Ben Muayyid 
al-Hilli, commonly called the Shaikh Muayyid. H e died in 
A .H . 076 (A.D. 1277). His great work, the Sharaf al-Islam 
is more universally referred to than any other Shfah law­
book, and is the chief authority for the law of the Indian 
followers of ’All.

The original text of the Sharai’ al-Islam was edited in 
Calcutta, by Maulavx Sayyid Aulad Husain and Maulavi 
Zahur ’All, and published in the yem  1839.1

A  valuable and voluminous Commentary upon the Sharai’ 
al-Islam, entitled the Masalik al-Afham, was written by Zain 
ad-Din ’All as-Sa’li, commonly called the second Shahid.

Yuliya Ben Ahmad al-Hilli, who was celebrated for his 
knowledge of traditions, and who died in A .H . 679 (A.D.
1280), is well known amongst the Im am iyah sect for his 
works on jurisprudence. The Jam i’ ash-Sharai’ and the Mud- 
khal dar Usiil-i Fikh are in the greatest repute.

The Shaikh al-’Allamah iJamal ad-Din Hasan Ben Yusuf 
Ben al-Mutahhir al-Hilli is called the chief of the lawyers of 
Hillah. He has been already mentioned as the author of the

1 w ^U - ^  r\jL\ , JsLt JjU , 4 rU l  jJU
jikd The Sharava ool Islam, a treatise “ on

lawful and forbidden things,” by Abool Kasim of Iloolla. Edited by Moolvee 
Seyud Oulad Hosein and Moolvee Zuhoor Ulee. Mo. Calcutta, 1S13U.
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Khulasat al-A kw al; nor is his name second to any other as 
a writer of the present class of Shi’ah law-books, his legal 
works being very numerous, and frequently referred to os 
authorities of undisputed merit. The most famous of these 
are the Talkhis al-Maram, the Ghayat a 1-Alik am, and the 
Tahrir al-Ahkam, which last is a justly celebrated work". The 
M ukhtalaf ash-Shi’ah is also a well-known composition of this 
great lawyer ; and his Irshad al Azhan is constantly quoted 
as an authority, under the name of the Irshad-i ’Allamah.

The Jam i’-i ’Abhasi is a concise and comprehensive treatise 
in Persian on Shi’ah law, comprising’ twenty books.1 I t  is 
o-enerally considered as the work of Balia ad-Din Muhammad 
’Amili, who died in A .H . 1031 (A.D. 1021); but that lawyer 
only lived to complete the first five hooks, dedicating- his work 
to Shah ’Abbas XI. The remaining- fifteen books, as I  have 
ascertained from a MS. preserved in the Badcliffe Library at 
Oxford, and forming- part of the collection procured in the 
East by Mr. .Tames Fraser,4 were subsequently added by 
Nizam Ibn  Husain as-Sawai. This fact is not mentioned 
in the only other MS. of the entire work which I  have met 
with ; but in the Fraser MS., which comprises two volumes, 
the first containing- the first five books, there is a distinct 
Preface to the sixth book, where it is expressly stated ; and it 
is corroborated by the existence of a MS. in the Library of 
the East-India Company,3 which contains the first five books 
only of the Jam i’ ’Abhasi, illustrated with notes, forming- a 
perpetual commentary, taken from the principal Shi’ah law 
authorities, by ’Izz ad-Din Muhammad Ben Mir Abu al- 
H asan al-Husaini al-Musawi, who entitled his work the 
Mnjmu’-i Izdiyad.

1 This work must not be confounded with another under the same title, 
which is an abridgment of the Fatiwa-i Muhammad! by ’Abd ar-Rahtnan 
’Abbas, and is dedicated to Tipu Sultan. See Stewart’s Catalogue of the 
Library of Tippoo Sultan, p. 157, No. NL'IIl.

2 MS. I. 4—25. And see Fraser’s Catalogue at the end of his History
of Nadir Shah, p. 32. Svo. Lond. 1742. 3 MS. No. 1080.
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Two modern Sm all works of the present class are deserv­
ing1 of notice : these are, the Mufatih, by Muhammad Ben 
Murtaza, surnamed Mulisan, and a Commentary on that work 
by his nephew, who was of the same name, but surnamed 
H adi.

The Mukhtasar an-Nafi’ is a Shi’ah law treatise very fre­
quently quoted. I t  is by the author of the Sharai’ al-Islam.

A  general digest of the Im am lyah law in temporal matters 
was compiled under the superintendence of Sir William Jones, 
the text of which still remains in MS. The first portion of 
this Digest was translated by Colonel Baillie,1 who introduced 
some valuable additions, particularly the ninth and tenth 
books, which are translated from the Tahrlr al-Ahkam of 
’Allamah al-Hilli. I t  is greatly to lie regretted that this work 
was not completed, and that the Preliminary Discourse pro­
mised, and so frequently referred to by the translator in the 
first volume, was never published, as there can be no doubt 
that Colonel Baillie’s extensive knowledge and means of ac­
quiring information on the subject would have supplied the 
numerous and unavoidable deficiencies of the present imper­
fect sketch of the authorities of Shi’ah law.

IV . The works which treat separately and especially of the 
’Ilm  al-Faraiz, or science of dividing inheritances, are not 
numerous in India, the Sirajiyah, and its Commentary the 
Sharifiyah, being almost the only books on the subject referred 
to by the lawyers of the Ilanafi school.

Abu Sa’d Zaid Ben Sabit, one of Muhammad’s Ansars, or 
allies, who died at Madinah in A .H . 34 (A.D. 073), is the 
earliest authority on the ’Ilm  al-Faraiz, and may be called the

1 A Digest of Mohummudan Law, according to the tenets of the twelve 
Imams, compiled under the superintendence of Sir William Jones, extended 
so as to comprise the whole of the Imameea code of jurisprudence in 
temporal matters, and translated from the original Arabic, by order of the 
Supreme Government of Bengal, by Captain John Baillie. In 4 Vols.
Yol. I. (all published). 4to. Calcutta, 1805.
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latlier of the law of inheritance. Muhammad is reported to 
have said to his followers, “ The most learned among- you in 
the laws of heritage is Zaidj” and the Khalffahs ’Umar and 
’Usman considered him without an equal as a judge, a juris­
consult, a calculator in the division of inheritances, and a reader 
of the K uran .1

The Imam Muwaffik ad-Din AM ’Abd Allah Muhammad 
Ben ’Ali ar-Rahabi, surnamed Um al-Mutakannah, wrote a 
short treatise, entitled the Bighyat al-Bahis, consisting 0f 
memorial verses, which are nearly unintelligible from their 
conciseness, and which give an epitome of the law of inhe­
ritance according to the doctrine of Zaid Ben Sabit. This 
doctrine, which was partly exploded by Abu Manilah, is still 
looked upon with respect by all writers on F a ra iz : it cannot, 
however, be said, so far as we know, to belong to any par­
ticular sect, unless, indeed, it be that of Ash-Shafn, who, it 
seems, took Zaid Ben Sabit for his chief guide. For this 
reason I  place the Bighyat al-Bahis as the first in order of 
these separate works on the ’Um al-Faraiz, although I  have 
not been able to ascertain the period when its author flourished.

Nil A illiam Jones published the text of the Big'hyat al- 
Bahis, accompanied by a literal translation, which Is almost 
as obscure as the original.2 In  the Preface to this work the 
learned translator tails into error, by stating, that as the 
authoi tv as himself an Imam, his decisions on that account 
are considered binding by the sect of Ali, which the Indian as 
well as the Persian Maliomedans profess.” " Aow, setting 
aside the fact that the Shi’ah faith has nev er at any time had 
great weight in India, where, even at Laklnuiu, “ the seat of

1 Du Slane in Ibu Khali. Vol. I. p.372, note 2. An-Nawavvi. p. t e p

The Mohammedan Law of' Succession to the Pro­
perty of Intestates, in Arabick ; with a Verbal Translation aud Explanatory 
Notes. By William Jones, Esq. 4to. Loud. 1782. Sir William Jones’
Works, Vol. 111. p. 467. 4to. Lond. 1799.

•! Sir W . Jones’ Muhammadan Law of Succession, Preface._Sir W
Jones’ \ \  orks, Vol. III. p, 470. 4to. Lond. 1799.
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heterodox Majesty itself/’ the tenets of the Sunnis are adhered 
to,1 the mere circumstance of Ibn al-Mutakannah beino- deno- 
minated a A l-Im am /’ would be in itself sufficient to prove that 
he was not a Shi’ah writer, since that title, as we have seen, is 
considered by the Slu’ahs to be sacred, and is never applied by 
them to any other than ’Ali and his immediate descendants. 
Moreover, the 8th, 9th, and 10th pages of the Bighyat al- 
Bakis,2 if they can be construed to mean any thing’, seem to 
point at the doctrine of the Increase— a doctrine which is not 
admitted by the Shi’ah lawyers.

The highest authority on the law of inheritance amongst, the 
Sunnis of India is the Sirajiyah, which is sometimes called 
the Faraiz as-Sajawandi, and was composed by Siraj ad-Din 
Muhammad Ben ’Abd ar-Ilashid as-Sajawandi, but at what 
precise time is uncertain. The Sirajiyah has been commented 
upon by a vast number of writers, upwards of forty being 
enumerated in the Kashf az-Zumin.3 The most celebrated of 
these Commentaries, and the one most generally employed to 
explain the text, is the Sharifiyah by Sayyid Sharif ’Ali Beii 
Muhammad al-Jurjani, who died in A .II. 814 (A.D. 3411).4 *

The original text of the Sirajiyah, together with that of the 
Sharifiyah was published at Calcutta in A .H . 1245 (A.D. 
1829).5 A Persian translation of the Sirajiyah and Shari- 
fiyah, by Maulavi Muhammad Rashid, was made by order of 
W arren Hastings, in pursuance of his plan for rendering the 
native laws accessible to those to whom the administration of 
justice was intrusted; and although Sir William Jones has 
spoken in terms of disparagement of this translation,8 it bears 
testimony to the active interest taken by the illustrious

1 Macrmghten, Principles and Precedents of Mookumnutdau Law, Pre­
face, p. sii.

2 Bir W. Jones’ Works, Vol. III. p. 499 c t seq . 4to. Loud. 1799.
8 ITaj. Khalf. Tom. IV. p. 399. 4 Huj. Khalf. Tom. IV. p. 401.

8vo. Calc. A.H. 1245 (A.D. 1829).
0 Bir W. Jones’ Works, Vol. III. p. 508. 4to. Loud. 1799.



Governor-General in the welfare and happiness of the Musul- 
man portion of the population of India. The text ot this 
Persian version was published at Calcutta in the year 1812l 
by Mulnimnmd Rashid. The text and translation of the 
Sirajiyah, together with an abstract of the Shanfiyah, pub­
lished bv Sir William Jones, are well known.2 The learned 
Judwe has executed his task with his accustomed ability ; but 
although he blames, with apparent reason, the diifuseness of 
the Persian translator, it may be doubted whether he himself 
has not erred in the opposite extreme. Mr. Neil Baillie has 
well observed of Sir William Jones’ translation: “ The Siraj- 
iyyah is very brief and abstruse; and without the aid of a 
Commentary, or a living teacher to unfold and illustrate its 
meaning, can with difficulty be understood even by Arabic 
scholars. I t  is therefore not a matter ot surprise that its 
translation by Sir William Jones should be almost unknown 
to English lawyers, and be perhaps never referred to in His 
Majesty’s Supreme Courts ot Judicature in India. W ith the 
assistance of the Shureefeea, it is brought within the reach ot 
the most ordinary capacity; and if the abstract translation of 
that Commentary, for which we are also indebted to Sir 
William Jones, had been more copious, nothing further would 
have been requisite to give the English reader a complete view 
of this excellent system of inheritance.”3 Mr. Baillie himself 
subsequently supplied this desideratum by his admirable trea­
tise on the law of Muhammadan Inheritance, which will be 
noticed hereafter in speaking of the European works on the 
Muhammadan law. Until the appearance of this last treatise,
Sir William Jones’ translation of the Sirajijah was undoubt-

1 x ilj jUs-* sdji a V  V 
8vo. Calc. A.H. 1227 (A.D. 1812).

2 Al-Sirujiyynh, or the Mohammedan Law of Inheritance, with a Com­
mentary by Sir W illiam Jones, h'ol. Calcutta, 1702. ( text and trans­
lation.) Sir W. Jones’ Works, Vol. III. p- 503. 4to. Loud. 17:'.).

15 Baiilie’s Moohuinmudan Law of Inheritance. Introduction, p. i.
■ X
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edly of considerable utility to the English Judge, as supplying 
in a great measure the omission in the Ilidayah ; hut it has 
been quite superseded by Mr. Baillie’s clear and comprehen­
sive exposition of this intricate and important branch of the 
Muhammadan law.

The most celebrated Commentaries on the Sirajijmli next 
after the Sharffiyah, although perhaps not much known in 
India, may be here noticed. These are, that by fehihab ad- 
Dfn Ahmad Ben Mahmud as-Slwasi, who died in A ,II. 803 
(A.D. 1400), and which has a great and general reputation j 
one by Burhan ad-Din Haidar BenMuliammad al-IIaran i,u ho 
died about A.M. 830 (A.D. 1426), which is famous for being of 
great excellence, though small in volume j1 * another by Shams 
ad-Din Muhammad BenTIamzali al-Fanari, who died in A .II.
834 (A.D. 1430), and whose work is considered to be one of 
the best of the glosses on the Sirajiyah y and lastly, a Persian 
Commentary entitled Al-Fanxiz at-Taji fi Sharh I  araiz as- 
Siraji, by ’Abd al-Knrim Ben Muhammad al-Hamndaui.4

Burhan ad-Din al-Marglmmm, the author of the Hidayah, 
also wrote a work on Inheritance entitled the I  araiz al- 
’Usmani, which has been illustrated by several comments.5

The Faraiz-i Irtiziyah is a concise treatise in Persian on the 
law of Inheritance, which appears to be the principal authority 
of that law in the Dakhin :5 its author is Irtiza ’Ali Khan 
Bahadur. The Faraiz-i Irtiziyah was printed at Madras in 
1825.° ______

1 Ilaj. Khalf. Tom. IV. p. 400. 3 Hdj. Klialf. Tom. IV. p. 401.
3 Hit). Khalf. Tom. IV. p. 404. 4 Haj. Khalf. Tom. IV. p. 405.
6 M. Eugene Sice mentions this work as an authority amongst the 

M u  aim of Pondichery; but he has given extracts from it, quoting the 
opinions of the'Sunni lnuinis, which sufficiently prove that it cannot be
considered as a guide by any of the true followers of All. -  See the Journa 
Asiatiijue, 81"* Serie. Tome X II. p. 185 e t  se q .

5 C - S S Euraiz-i Irtizccah, a treatise on the Mohummedan
law of Inheritance. By Moulavee Mohummud Irtnza Alee Khan Bahadoor 
Mooftee of the Court of Sudr and Eoujdaree L dalut at Fort 8t. George.
Pol. Madras, 1825.
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The following’ separate treatises on the law of Inheritance 
accordino-to Ash-Shafi’i’s doctrine may be m e n t i o n e d A l -O •'
Faraiz al-Farikiyali, by Shams ad-Din Muhammad Ben 
Killayi, who died in A .H . 777 (A.D. 1375). The Faraiz al- 
Fazari, by Burhau ad-Din Abu Ishak al-Fazari, commoidy 
called Ibn Firkah, who died in A .H . 729 (A.D. 1328). The 
Faraiz al-Mutawalli, by Abu Sa’id ’Abd ar-Rahman Ben 
Mamiin al-Mutawalli, who died in A .H . 478 (A.D. 1085); 
and the Faraiz al-Mukaddasi, by Abu al-Fazl ’Abd al-Malik 
Ben Ibrahim al-Hamadani al-Mukaddasi, and Abu Mansur 
’Abd al-Kahir al-Baghdadi, who died respectively in A .H .
4 8 9  and 4 2 9  (A.D. 1 0 9 5  and 1 0 3 7 ) .1

The earliest treatises on the ’Ilm al-Faraiz by Shi’ah writers 
appear to have been written by ’Abd al-’Aziz Ben Ahmad al- 
Azadi, and Abu Muhammad al-Iiindi, the latter of whom lived 
in the rein’ll of H arun ar-Rashid. The best known and most 
esteemed are the Ihtijaj ash-Shi’ah, by Sa’d Ben ’Abd Allah 
al-Ash’ari, who died in A .H . 301 (A.D. 913); the Kitab al- 
Mawaris, by Abu al-Hasan ’All Ben Babawaih; and the 
Hamal al-Faraiz, and the Faraiz ash-Shar’iyah, by the Shaikh 
Mii'fid.

Abu J a ’far Muhammad at-Tiisi, who, in addition to his 
general works on the Kuran, the Hadis, and jurisprudence, 
wrote separate treatises on almost every branch of Shi’ah law, 
has left a work on Inheritance entitled A l-ljazfi al-Faraiz.

A very complete treatise in the Persian language on the 
Shi’ah law of inheritance was printed in lithograph) at Lakh- 
nan in 1841.2 I t  is an extract from a larger Work, entitled 
the Rauzat al-Alikam by Sayyid Husain. This treatise well 
deserves translation ; for although it presents all the peculiar

1 Haj. Khalf. Tom. IT. pp. 408, 410.

i* 3J 8vo. Laklniau, A.H. 1257 (A.D. 1841).
x 2
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difficulties attendant on the mode of treatment adopted by the 
Muhammadan lawyers, it is very full and satisfactory.

Another treatise on Inheritance, which I  have not seen, but 
believe to be according1 to the Shf ah tenets, entitled Kitab Aim 
al-Faraiz, was lithographed at the same place in the year 1847.
I t  is in the Urdu language, and the author is Mulla Anayat 
Ahmad.1

V. Having described to this extent the comments on the 
Kuran, the books of traditions, and the general and particular 
treatises on jurisprudence and special laws of the different 
sects, the fifth class of works, which treat of the Aim al-Fatawa, 
or science of decisions, remains to be noticed. These are very 
numerous, amounting to several hundreds : the greater portion, 
however, are either unknown, or never used in India.

Almost all these collections have the title of Fatawa, but 
some appear under other designations. Some give the de­
cisions of particular lawyers, or those found in particular 
books; others, those which tend to illustrate the doctrines of 
the several sects ; whilst others again are devoted to recording 
the opinions of learned jurists, who were natives or residents of 
certain places, or lived at certain times. I t  will be necessary 
here to mention only a few of these works.

The Khulasat al-Fatawa by the Imam Iftikhar ad-Din 
Tahir Ben Ahmad al-Bukhari, who died in A .II. 542 (A.D. 
1147), is a select collection of decisions of great authority.2 
Iftikhar ad-Dfn was also the author of the Khizanat al- 
Waki’at, and the Kitab an-Nisab, on which books the Khu­
lasat was grounded, and to which many subsequent collections 
of decisions are indebted for numerous valuable cases.

The Zakhirat al-Fatawa sometimes called the ZakInrat al- 
Burhaniyah, by Durban ad-Din Ben Mazah al-Bukhari, the 
author of the Muhit al-Burhani, is also a celebrated, though not 
a large collection of decisions, principally taken from theMuhlt.3

1 8 v o . Lakliuau, A.II. 1264 (A.D. 1847).
2 Haj. Khalf. Tom. III. p. 1G5. 3 Haj. Khalf. Tom. I I I .  p- 327.
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The Fatawa Kazi Khan, or collection of decisions of the 
Imam Faklir ad-Din Hasan Ben Mansur al-Uzjandi al-Far- 
ghani, commonly called Kazi Khan, who died in A .II. 592 
(A.D. 1195), is a work held in the highest estimation in India, 
and indeed is received in the Courts as of equal authority with 
the Hidayah of Burhan ad-Din All, with whom Kazi Khan 
was a contemporary; it is replete with cases of common 
occurrence, and is therefore of great practical utility, the more 
especially as many of the decisions are illustrated by the 
proofs and reasoning on which they are founded. Yusuf 
Ben Junaid, generally known by the name of Akhi Chalabi 
at-Tukati, epitomised Kazi Khan’s work, and compressed it 
into one volume.1

The Fatawa Kazi Khan was lithographed and published in 
the original at Calcutta in the year 1835.2

The Fatawa az-Zahiriyah was written by Zahir ad-Din 
Abu Bakr Muhammad Ben Ahmad al-Bukhari, who died in 
A .II. 019 (A.D. 1222). H is decisions were collected partly 
from the Khizanat al-Waki’at, and his work has again become 
one of the bases of other collections. Badr ad-Din Abu 
Muhammad Mahmud Ben Ahmad al-’Aini, who died in A .H .
855 (A.D. 1451), compiled a collection selected from this and 
other old works of the same nature, entitled the Masail al- 
Badriyah .3

The Fusul al-Isturushi4 was written by Muhammad Ben 
Mahmud, commonly called Al-Isturushi, in A .H . 025 (A.D.
1227), and is principally restricted to decisions respecting 
mercantile transactions.

The Fusul al-Tmadiyali, by Abu al-Fatli Muhammad Ben

1 Haj. Kbalf. Tom. IY. p. 365.
3 *2ii Futawa Qazee Khan on tlie Institutes

of A boo Iiuneefa. Edited by Moulvee Mohummud Mooruud, Moulvee 
IlaEz Ahmud Kubcer, Moulvee Mohummud Soli man, Moulvee Ghollarn 
Itssa, aud Moulvee Tumeezoodeen Aizanee. 4 YoIm. 8vo. Calcutta.

3 Haj. Khalf. Tom. IY. p. 362. 4 Haj. Kbalf. Tom. IV. p. 132.
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Abh Bakr al-Marghfnani as-Samarkandl, was composed in 
A .H . 051 (A.D. 1253).1 * * I t  comprises forty sections contain­
ing’ decisions respecting’ mercantile matters, and, being’ left 
incomplete at the author’s death, was finished by Jam al ad- 
11 hi Ben ’Imad ad-Dln.

The Fusul al ’Imadiyah was lithographed and published in 
the original at Calcutta in the year 1827.'

These two last-mentioned works were incorporated in a col­
lection entitled the Jamb al-Fusulain,' which is a work of some 
celebrity : it was composed by Badr ad-Dm Mahmud, know n 
by the name of Ibn al-Ivazi Simawanah, who died in A .II.
823 (A.D. 1420).

The Kunyat al-Mujiyat is a collection of decisions of con­
siderable authority by Mukhtar Ben Mahmud Ben Muhammad 
az-Zahidi Abu ar-Bija al-Ghazmim, surnamed Najm ad-Din, 
who died in A .H . 058 (A.D. 1250).4 *

The original text of the Kunyat al-Munyat was published 
at Calcutta in the year 1829.°

An-Nawawi, the author of the Biographical Dictionary the 
Tahzlb al-Asma, who died in A .H . 077 (A.D. 1278), made a 
collection of decisions of some note, which is called the Fatawa 
an-Nawawi. H e also composed a smaller work of the same 
nature, entitled HJyun al-Masail al-Muhimmat, arranged in 
the manner of question and answer.6 * 8

i Haj. Kbalf. Tom. IY. p. 410.

" cr* i—tytyd A
J .j j  iLtis- cljUK*

4 M A ' ^  o-l A  ^  ^  2 Vols>
8vo. Calc. A.II. 1243 (A.D. 1827).

! llaj. Klialf. Tom. II. p. 502. * Haj. Kbalf. Tom. IY. p. 572.

s j F s '*  t- i- jL a j ty-bib

*U'J\ tytyt L?' uWS'*
0..tyl 4to. Calc. A.H. 1215 (A.D. 1829).

8 Haj. Kbalf. Tom. IV. pp. 292, 309. AVustenfeld, TJeber das Loben 
• uud Schrifteu des Scheich cl-Nawawi, pp. 53, 51.
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The Khizanat al-Muftiyin, by the Imam Husain Ben Mu­
hammad as-Sam’ani, who, completed his work in A .H . 740 
(A.D. 1339)/ contains a large quantity of decisions, and is a 
book of some authority in India.

The'Khizanat al-Fatawa, by Ahmad Ben Muhammad Ben* -t
Abi Bakr al-Hanafi,1 2 is a collection of decisions made towards 
the end of the eighth century of the Hijrah, and comprises ques­
tions of rare occurrence. I t  is known and referred to in India.

The Fatawa Tatarkhaniyah was originally a large collection 
of Fatwas in several volumes, by the Imam ’Alim Ben ’Ala 
al-Hanafi, taken from the Muhit al-Burhani, the Zakhirat, 
the Khaniyah, and the Zahiriyah. Afterwards, however, a 
selection was made from these decisions by the Imam Ibrahim 
Ben Muhammad al-IIalabi, who died in A .H . 950 (A.D.
1549), and an epitome was thus formed, which is in one volume, 
and still retains the title of Tatarkhaniyah.3

The Fatawa Ahl Samarkand i3 a collection of the decisions 
of those learned men of the city of Samarkand who are omitted, 
or lightly passed over, in the Fatawa Tatarkhaniyah and the 
Jam i’ al-Fusulain,4 * to both of which works it may be con­
sidered a supplement.

The Fatawa az-Zaimyah contains decisions by Zain al- 
’Abidin Ibrahim Ben Nujaim al-Misri, the author of the Bahr 
ar-liaik and the Ashbah wa an-Nazair. They were collected 
by his son Ahmad about A .H . 970 (A.D. 1662).*

The Fatawa-i Ibrahim Slndd, by Shilnib ad-Din Ahmad 
was composed by order of Ibrahim Shah of Junpur, in the 
ninth century of the Hijrah. I t  is known in India, but it is 
not considered to be of much authority.6

1 Haj. Khalf. Tom. III . p. 136.
2 Haj. Khalf. Tom. III. p. 135. Harington’s Analysis, p. 230, n. 1.

2d edit.
3 Haj. Khalf. Tom. II. p. 90.
4 Haj. Khalf. Tom. IY. p. 351.
6 Haj. Khalf. Tom. IV. p. 357. He erroneously calls the author Zain ad-Din.
c Harington’s Analysis, p. 2-11. 2d edit.

1 1 1  §L
MUHAMMADAN LAW. 3 1 1



The Tanwir al-Absar, by the Shaikli Shams ad-Din Muham­
mad Ben ’Abd Allah al-Ghazz| who composed this work in 
A .H . 995 (A.D. 1586), is enriched with a variety of questions 
and decisions, and seems to- come within the present class ot 
law-books. I t  is considered to be one of the most useful books 
according- to the Ilanafi doctrines, and has been frequently 
commented upon.1 The most noted of these commentaries are, 
the Manh al-Gliaffar, which is a work of considerable extent, 
by the author of the Tanwfr al-Absar himself j * and the Fatawa 
Durar al-Mukhtar, which was written in A .H . 1071 (A.D. 
1600), by Muhammad7Ala ad-Dln Ben Shaikh ’Ah' al-IIiskafi.
Both these commentaries contain a multitude of decisions, and 
are well known in India.

A Persian translation of the book on Ta’zirat, from the 
Durar al-Mukhtar, was made, by order of Mr. Haring-ton, 
by Maulavi Muhammad Khalil ad-Din, and printed and 
published at Calcutta in the year 1813 ;3 and a lithographed 
edition of the original Arabic text of the whole work appeared 
in the same city in the year 1827.4 Another edition of the 
Durar al-Muklitar was printed at Calcutta in 1840.5

A notebook, orHashiyat, entitled the Hashiyat at-Tahtawi 
’ila Durr al-Mukhtar, was printed and published at Bulak, in 
the year 1839 ;c but I  have not seen it, and am not aware 
whether it be explanatory of the work of Al-Hiskafi or of some 
other treatise bearing a similar title.

1 Haj. Klialf. Tom. II. p. 453.
2 See the Preface to the Persian translation of the book on Ta’zirat, from 

the Durr al-Mukht£r.
J A a j \  j A

8vo.' Calc. A.H. 1228 (A.D. 1813).

y  aAs"  Wyi iAjJ
L , \  vj ^ A : \ u i  8vo. Calc. A.H. 1243 (A.D. 1827).

5 ^LA l j y i  4to. Calcutta, A.H. 1263.

(A.D. 1810).
8 j j  D  auAU Buldk, A.H. 1254 (A.D. 1830).

(({ §)? 1ST
\  ww y ̂  j  k _/a  j

3 1 2  MUHAMMADAN LAW.



W  ' ■ §L
MUHAMMADAN LAW. 313

Of the collections of decisions now known in India, none is 
so constantly referred to, or so highly esteemed, as the Fatawa 
al-Alamo-m; and although, as has been stated, the Fatawa 
Kazi Khan is reckoned to have an equal authority with the 
Hidayah, it is neither so generally used nor so publicly diffused 
as the Fatawa al-’Alamgirl. The latter work, from its com­
prehensive nature, is applicable in almost every case that arises 
involving- points of Hanafi law, and is on that account pro­
duced and quoted as an authority, almost every day, in the 
Courts in India. The Fatawa al-’Alamgiri was commenced 
in the year of the H ijrah 1007 (A.I). 1650),1 2 by order of the 
Emperor Aurangzeb ’Alamgfr, by whose name the collection 
is now designated. I t  contains a bare recital of law cases, 
without any arguments or proofs ; an omission which renders 
it defective for elementary instruction. The immense number 
of cases, however, compensate in some measure for this want, 
which is, moreover, supplied by the Hidayah, and other 
works 5 and the insertion of argument can the more readily 
he dispensed with, since the opinions of the modern compilers 
could not have been esteemed of equal authority with those of 
the older writers on jurisprudence ; and the mere decisions, 
without comment or explanation, are equally applicable to 
particular cases, when illustrated and explained by reference 
to works of authority as text hooks. The Fatawa al-’Alamgiri 
was translated into Persian by order of ’Alamgir’s daughter,
Zeb an-A is a.

The original Arabic text of the Fatawa al-’Alamgiri was 
printed and published at Calcutta in the year 1828, in six 
large quarto volumes.*

1 Harington’s Analysis, Vol. I. p. 241. 2d edit.

2 i l i A j  A  .Ly-.CdWl igylaill F utawa Aleingiri; a collec­
tion of Opinions and Precepts of Mohammedan Law. Compiled by Sheikh 
Nizam, and other learned men, by command of tho Emperor Aurungzeb 
Aleingir. G Yols. 4to. Calcutta, 182S.
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A  translation into Persian of the books on Jinayat and 
Hudfid, from the Fatawa al-’Alamgfrl, was made, by order of 
the Council of the College of Fort William at Calcutta, by 
the Kazl al-Kuzat Muhammad Najm ad-Dln Klhm, and was 
published in the year 1813, together with a Persian treatise 
on Ta’zirat, by the same author, in the same volume with the 
translation of the book on Ta’zirat from the Fatawa Durr 
al-Mukhtar already mentioned.1

Mr. Neil Baillie, has recently published a translation of 
selected portions from two books of the Fatawa al-’Alamgiri 
that comprise the whole subject of sale.2 “ The rule adopted 
in making the selections,” says Mr. Baillie, ti; was to retain 
everything of the nature of a general proposition, but to reject 
particular cases, except when they were considered to involve 
or illustrate some principle or maxim of law.”3 The trans­
lator has executed his task in a most able manner, and, by 
preserving the division and arrangement of the original into 
chapters and sections, has rendered reference to the Arabic 
text a matter of no difficulty to the Oriental scholar. H e has 
added throughout explanatory notes, which might, perhaps, 
have been extended with profit to the student. This wrork is a 
most important addition to the translated treatises on Muham­
madan Law 5 and, being printed at the public expense, affords 
an additional instance of the reiterated and judicious liberality 
of the Honourable Court of Directors in patronising works 
tending to benefit India.

The Fatawa al-Ankiravd, a collection of the decisions of

1 i'Lajil! j\ C-?blijs5i <Us>-y

u jb > -  8vo. Calc. A.II. 1228 (A.D. 1813).
2 The Moohuramudan Law of Sale, according to the lluneefeea Code, 

from the Fatawa Alumgeeree. Selected and translated from the Arabic, by 
Neil Baillie. 8vo. Loud. 1850.

3 Baillie's Moohummudan Law of Sale, Preliminary Remarks, p. xvi.

1(f)? 1ST
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Al-Ankirawl, by the Shaikh al-Islam Muhammad Ben al- 
Husain, who died in A .II. 1098 (A.D. 1G8G), is according 
to the doctrine of Abu Hanlfah, and is a work of great 
authority.1

The Futhwa Hammadiyah was composed by Abu al-Fath 
Rukn ad-Din Ben Husain an-Nagurl, and dedicated to his 
tutor, Hamad ad-Din Ahmad, chief Kazl of Naln* Walah.
This work is a modern compilation, though its date has not 
been precisely ascertained, and is of considerable authority.

The Fatawa Hammadiyah was lithographed, and published 
in the original Arabic at Calcutta in 1825.2

The Fatawa as-Sirajlyah is a collection of decisions on rare 
cases, which do not often occur in other books. Mr. Baillie, 
in his treatise on Inheritance, has constantly referred to this 
work as an authority. An edition of the original text was 
published at Calcutta in 1827.3

Tipu Sultan ordered a collection of Fatwas to be compiled 
in Persian by a Society of the ’Ulama of Mysore. I t  comprises 
three hundred and thirteen chapters, and is entitled the 
Fatawa-i Muhammad!.4

The following works of the present class, published at Con­
stantinople, and containing decisions according to the doctrine 
of Abu Iianlfah, may be noticed.

A  collection of Fatwas, in the Turkish and Arabic languages, 
entitled the Ivitab ti al-Fikh al-Kadusi, composed by Hafiz 
Muhammad Ben Ahmad al-Kadusi, in A .H . 1226 (A.D.
1808).5 I t  was published in 1821.6

1 Haj. Klinlf. Tom. IY. p. 351.

y\ j J  ALs-
ijy /K H  2 Yds. 8vo. A.II. 1211 (A.D. 1825).

3 <_j \A 8vo. Calc. A.H. 1213 (A.D. 1827).
4 Stewart’s Catalogue of tho Library of Tippoo Sultan, p. 157, No. XCII.
5 A description of this work by M. Bianchi will be found in the fourth 

volume of the Journal Asiatique, p. 171 e t  sc q .

« A <-r )Ci 4to. Const. A.H. 1237 (A.D. 1821).



The Fatawa-i ’Abd ar-Rahhn Effendi is a collection of 
judgments pronounced at various times in Turkey, and col­
lected by the Mufti ’Abd ar-Rahim. I t  was printed in the 
year 1827.1 *

Dabagzadeh jNu’miin Effendi is the author of a collection 
of sixteen hundred and seventy decisions, which is entitled the 
Tuhfat as-Sukuk, and was published in the year 1832.'

The Jam i’ al-Ijaratin is a collection of decisions relating* to 
the law of farming* and the tenure of land, by Muhammad 
’Arif. I t  was printed in the year 183G.3 4

A  collection of Fatwas relating* to leases was published at 
Constantinople, by M. D’Adelbourg*, in the year 1838.'1 P re­
fixed to this collection are the principles of the law of lease, 
according to the Multak-a ; and it is followed by an analytical 
table, facilitating reference to the various decisions.

There are several collections of decisions according to the 
doctrine of Ash-Shaffi. The one most esteemed seems to be 
the Fatawa Ibn as-Salah, by Abu ’Umru ’Usman Ben ’Abd 
ar-Raliman asb-Shahrazuri, commonly called Ibn as-Salah, 
who died in A .H . 042 (A.I). 1244).5 Ibn Firkah, who has 
been already spoken of as the author of the Faraiz al-Fazari, 
a treatise on Inheritance, also made a collection of decisions, 
according to the same doctrine, which is called, after his name, 
the Fatawa Ibn Firkah .6

A few other collections of Fatawa are mentioned by Haring- 
ton as being known in India, but I  have not met with them, 
nor have I  been able to gain any information as to their nature, 
beyond what he has stated. Of three of these he merely gives

1 2 Yols. folio. Const. A.H. 1213 (A.D.
1827).

tUbsT 4to. Const. A.H. 1218 (A.D. 1S32).

3 8vo. Const. A.H. 1252 (A.D. 1836).

4 Recueil de Fetvas, ou decisions de la Loi Musulmane, conceruant le
contrat de louage. Par E. D’Adelbourg. 4to. Const. 1838.

‘ ll.ij. Khalf. Tom. IV. p. 350. G H4j. Khalf. Tom. IV. p. 351.
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the titles; viz. the Fatawa-i Buzaziyah, the Eatawa-i (Nakhsh- 
bandlyali, and the Mukhtar al-Fatawa.1 A  fourth, the 
Fatawa-i Kanikhani, he describes as a Persian compilation, 
the cases included in which were collected by Mulla Sadr ad- 
Din Ben Ya’kub, and arranged some years after his death by 
K ara Khan, in the reign of Sultan ’Ala ad-Din.'2

Books of the fifth class according to the Shl’ah doctrines 
are very rare j and although many writers are distinguished 

\ by the description of having been great masters of the ’Tim al- 
Fatawa, or as Givers of decisions, I  have only discovered two 
works that come expressly within this class. The first is the 
Mujarrad fi al-Fikhwa al-Fatawa, by the Shaikh Abu J a ’far 
Muhammad at-TuSi, already so often mentioned; and the 
second is the Lam’ah-i Dimishkiyah, by the Shaikh Ash- 
Shahid Abu ’Abd Allah Muhammad Ben Makki ash-Shami, 
who was killed in A.TI. 786 (A.D. 1384).

The origin of the latter work is stated to have been, that 
Sultan ’Ali Muayyid, who was the Buler of Khurasan and a 
Shi’ah, sent to Syria, to request the Shaikh Abu ’Abd Allah to 
leave that country and proceed to K hurasan; whereupon the 
Shaikh excused himself) and having collected his decisions into 
the volume above-mentioned, sent the book to the Prince, in­
stead of going himself.

There is a Commentary on the Lam’ah-i Dimishkiyah, by 
Zain al-’Abidin, entitled the llauzat al-Bahiyat,3 which is pro­
bably the same work as that referred to by ’All Hazin, in his 
Memoirs, by the name of Sharh-i Lam’ah-i Dimishkiyah.4 

I  may add, that Mr. Bland mentions a collection of decisions

1 Harington’s Analysis, Vol. I. p. 236. 2d edit.
3 llarington’s A dysis, Yol. I. p. 210 note 1. 2d edit.
8 Stewart’s Catalogue of the Library of Tippoo Sultan, p. 151, No. XLIX.
4 The Life of Sheikh Mohammed Ali Hazin. Persian test edited by

Belfour, pp. ] ' and 8vo. London, printed for the Oriental Translation 
Fund in 1831.
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in his notice of the Oriental MSB. in the Library of Eton 
College,1 which, from its title, Aurad-i Imamlyah, is most 
probably a Shl’ah work.

The preceding selection will, I  believe, be found to comprise 
the greater part, if not the whole, of the Muhammadan law­
books which are of any authority in India, together with a list 
of all the printed editions and translations. A  short account 
of the original treatises by European authors, which are, un­
fortunately, very few in number, will close this enumeration of 
the writers on Muhammadan jurisprudence.

Sir William H ay Macnaghten’s Principles and Precedents 
of Muhammadan law,2 like every work of their accomplished 
author, are of the highest authority, and exhibit the accuracy 
and clearness of arrangement for which he was so eminently 
distinguished. The Precedents are of the greatest importance, 
and the original extracts from the Hidayah, the Sharai’ al- 
Islam, the Sirajlyah, and the Sharrfiyah, which he has sub­
joined as an Appendix, materially increase the value of his 
work.

Mr. Neil Baillie’s excellent treatise on the law of Inherit­
ance3 is, as he himself modestly remarks, little more than a 
condensation of the Sirajiyah and Sharlfiyah; but it is a 
condensation executed with much ability and judgment, and 
renders a very intricate subject perfectly intelligible. The 
passages in the original Arabic from the two works above 
mentioned as forming the basis of his treatise, together with 
others which lie has added, will be consulted with advantage 
and gratification by the Arabic scholar.

1 Journal of the Eoval Asiatic Society, Vol. V III. p. 105.
3 Principles and Precedents of Muhammadan Law, being a compilation 

of primary rules relative to the doctrine of Inheritance, Contracts, and 
Miscellaneous subjects; by W. II. Maenaghten, Esq. Svo. Calcutta, 1825.

a The Moohummudan Law of Inheritance according to Aboo Iluneefa 
and his followers; by Neil B. Baillie. 8vo. Calcutta, 1832.
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A  good abstract of Muhammadan law will be found in the 
Journal of the Royal Asiatic Society:1 it is from the pen of 
Lieut. Colonel Vans Kennedy, and is well worthy the attention 
of the student.

Harington, in bis Analysis of the Bengal Regulations, 
already so often quoted, has devoted a long chapter to the 
Criminal Law of the Musulmans, as modified by the Regula­
tions, which may be said, so far as it extends, almost to 
supersede reference to any other work on the subject.2 * This 
chapter on Criminal Latv is introduced by a description of 
some of the law-books of the Muhammadans, being- a reprint 
of the paper on the same topic inserted by Haring-ton in the 
tenth volume of the Asiatic Researches.

Mr. Richard Clarke, in his abstract of the Bengal Regula­
tions, forming the Sixth Appendix to the Minutes of Evidence 
taken before the Judicial Sub-Committee of the House of 
Commons in 1832,3 has also given a clear and concise exposi­
tion of the Muhammadan Criminal Law.

The principles of this law, as it is now in force in Bengal, 
are laid down by Mr. Beaufort, in his Digest of the Criminal 
Law of the Presidency of Fort W illiam; and the work on the 
Criminal Law of Madras, which was published by Mr. Baynes,
Civil and Sessions Judge of Madura, in the year 1848, leaves 
nothing- to be desired on the subject with regard to that 
Presidency.4

The proprietary right in the soil, about which so much 
has been written, seems hardly to come within the compass 
of the present account of the Muhammadan law. I  cannot, 
however, forbear to mention the learned works of the late 
General Sir Archibald Galloway and General John Brm-o-s,

1 Journal of tlio Royal Asiatic Society, Y ol.II. p. SI.
3 ILu-ingtou’s Analysis, Vol. I. p. 223 e t  aeq, 2d edit.
! IV. Judicial, p. 665. 4to. edit.
' the Criminal Law of tbe Madras Presidency as contained in tbe exist­

ing Regulations and Acts. 8vo. Madras, 1848.

' Gô X
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who have especially distinguished themselves by their
researches on this difficult question.1

Of the works by Europeans that have appeared on the 
Continent treating of Muhammadan law, the Tableau de 
l’Empire Othoman, by Mouradjea D’Ohsson, is entitled to the 
first place. As I  have already stated, it is founded almost 
entirely upon the Multaka of the Shaikh Ihi nhim a a a ji; 
and embodies a translation of the greater portion oi that 
treatise. The introduction to the Civil Code is both interest­
ing and valuable ; but the Code itself is wanting m arrange­
ment, and sometimes, unfortunately, even in accuracy. 
Mouradjea D ’Ohsson did not five to complete his work, but 
it was finished by his son. I f  we consider the paucity ot 
materials, and the backward state ol Oriental learning m 
Europe at the time when it was composed, it must be allowed 
to reflect the highest credit upon its authors. I t  w ill always 
be referred to with profit by those who may turn their atten­
tion to Indian Muhammadan law, as exhibiting a practical 
exposition of the doctrine of Abu Hanifah and the two 
disciples, w hich obtains throughout the Turkish Empire.

In  the year 1811 M. Eugene Sice of Pondiehery pub­
lished a treatise on the Muhammadan law' as current in the 
Dakhin.2 The author states that he compiled it from the 
Kanz, by Nasr Allah Ben Ahmad;3 the Khuldsat al-Ahkam, 
by Ahmad Abu al-Kasim Ben Ahmad al-Taya’t l ; and the

i Observations on tbc Law and Constitution and present Government 
of India, bv Lieut. Col. Galloway, Chapter II . P; 32 e t  *eq . 8vo. Loud.
1832. 2d edit. The present Land-tax in India, by Lieut. Col. John 
Briggs. Chapter II I . p. 108 e t  seq . Svo. Lond. 1830.

‘ Trait <5 .des Lcis Maliomdtanes, ou llecueil des Lois, us et coutumes 
de* Musulmans du Decan, par M. Eugene Sic6, de Pondiehery. Journal
Asiatiaue, 3raeSerie. Tome XII. p. 149- .

3 The Kanz, of which M. Sice promises an edition and translation, is 
probably the Kanz ad-DaMik of Abu al-Barakat Abd Allah Lon Ahmiu 
an Nasafi, which I have already spoken of in the third class of law-books 
according to the Sunlit doctrines, su p ra , p*291.  ̂ \  .
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Faraiz-i Irtizlyali.1 M. Sice states that the Muhammadans 
of Pondichery are Shi’alls ; but it is quite clear that no real 
Shi’ah would allow many of the doctrines laid down in his 
treatise, based as they are on the authority of the Sunni 
Imams. He, however, mentions that they pay respect to the 
memory of Hasan and H usain ; and he also quotes as an 
authority, in several places, a certain Imam Ja ’far, who is 
very likely no other than J a ’far as-Sadik himself. I t  is 
probable that these so-called Slu’ahs of Pondichery may be a 
kind of hybrid sect (not true Slil’ahs), who venerate ’All and 
his descendants, and at the same time, through ignorance, pay 
respect to the opinions of the great jurisconsults of the Sunnis, 
and even grant them the title of Imam.

A series of important papers on the Civil Code of the Sunnis 
Avas published by M. I)u Caurroy in the J ournal Asiatique; 
the first appeared in Ju ly  1848.2 3

M. M. Solvet and Bresnier published at Algiers, in the 
year 1840/ a treatise on the law of Inheritance according to 
the Malik! doctrine : it is an interesting little work, and the 
tabular statement of the shares taken by the concurrent 
heirs of a deceased, which it Avas written to illustrate, Avill 
be found of considerable practical utility.

A valuable and recondite contribution by Dr. Worms to 
the literary illustration ot the proprietary right in the soil 
according to the Muhammadan law has appeared in the 
.Journal Asiatique:4 it is full of curious and varied information 
on the subject, taken from different authors; and as the

1 This work has been already noticed su p ra , p. 300.
2 Legislation Musulmane Sunnite, rite Hauefi, par A. Du Caurroy,

Journal Asiatique, l mc Scrie. Tome XII. p. 5.
3 Notice sur les successions Musuhuanes par Solvet et Bresnier, Alger,

1346, in 8vo.
1 ltccherches sur la constitution do la propritSte tcrritoire dans les pnvs 

Musulmans, et subsidiarement en Algerie, par \ |.  le Doctcur 'Worms.
Journal Asiatique, 3me Seric. Tome XIV. p. 22$.

Y
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extracts fire in almost ever}' case accompanied by the original 
texts a reference to a multitude ot volumes, and to MSS. 
difficult of access, is spared to those Orientalists who may 
wish to investigate this most important and interesting topic.

In  another volume of the same excellent periodical Mirzu 
Kasim Beg, Professor at the Imperial University of Saint 
Petersburg, has given an admirable account of the rise and 
progress of the jurisprudence of the Sunnis, displav ing an 
intimate acquaintance with the subject, and great ability in 
its treatment.1 *

An announcement was made in the Annual Report ot the 
Asiatic Society of Paris for the year 1848/ that M. Kasnmrski 
dp Bieberstein, the librarian of the Society, was occupied m 
the preparation of a Shl’ah Code of Law. M. Kasimirski has 
himself visited Persia, and his personal experience will thus 
enable him to supply practical information on the subject, 
which could not be furnished by those who have not enjoyed 
the same opportunities.

A volume entitled “ Droit Musulman,” forming the first 
section of a projected collection of ancient and modern codes 
in general, was published at Paris in 1849.3 I t  is the joint 
production of MM. Joanny Pharaon and Theodore D ulau; 
but as M. Dulau informs us that the former gentleman knows 
but little law, and that he himself is entirely ignorant of Arabic 
(p. 473), it is scarcely necessary to state that the work is 
valueless as an authority. M. Pharaon, as it appears, is a 
voluminous writer on various subjects; amongst other pro­
ductions, lie has written a treatise on the French, Musulman,

1 Notice sur la marche et les progres de ’a Jurisprudence parmi l a  
sectes orthodoves Mueulmanes ; par Mirza Kazera Beg. Journal As Mr 
tique. 4tre Serie, Tome XV. p. 158 et sey.

’ Journal Asiatique, 4™ Serie, Tome X II. p. 120.
3 Etudes sur les legislations ancieunes et modemes P re m ie  Classe. 

Legislations Orientales. Premiere partie. Droit Musulman. Par Joanny 
Ph:ir:iou et Theodore Dulau. bvo. Paris, 1841*
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and Jewish legislation at Algiers this last work I  have not 
seen.

An important work on the Muhammadan law was published 
in Russian, at St. Petersburg, in the year 1850.1 2 The author,
M. Nicholas Tornau, has derived his work from original sources, 
and has embodied in it a quantity of information obtained by 
himself from living Muhammadan doctors: it comprehends 
both the Sunni and Shl’ah law’s. This w ork has been since 
translated into German.3

Dr. S. Iveijzer has lately published twro works on the 
Muhammadan law which I  believe complete the list of 
European authors on this subject up to present time.4

(3) Laws of tub Portugeese, A rmenians, Parsis, etc.

I t  is not an easy task to obtain accurate information with 
respect to many of the laws which come under this class. All 
of them depend, more or less, and in some instances entirely, 
upon arbitrary usage and customs, to which time has given 
the force of lawr.

The natives of India not comprised in the Hindu and 
Muhammadan classes, even when possessing* a Code of laws 
of their /awn, rarely respect its provisions, and are generally 
ignorant of its application ; and it is only by a diligent inquiry 
into the local customs upon which they rely that justice can 
be administered to them in our Courts according to their so-

1 Do la legislation fraugaise, mussulmane et juive a Alger. Svo.
Toulon, 1835.

2 Izloshenie Natchal Musulinansnago Zakonovedoniva. (An Exposi­
tion of the Rudiments of Musulinan Jurisprudence.) Svo. St. Petersburg,
1850.

3 Das Moslemisehe Reclit aus den quellen dargestellt von Nicolaus v.
Tornauw. Svo. Leipzig, 1855.

* Hand bock voor het Mokatnmedaansch regt, uitgegcvcn door M r. S.
Keijzer. Svo. ’s Gravenhage, 1855. Het Mohamruedannschc Strnfregt, 
naar Arabiache, Javaansche cn Maleische Bronnen, door S. Kevzer, Svo. ’a 
Gravcnbage, 1857.
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called systems of jurisprudence. Sucli being- the case, the 
subject may be dismissed in a very few words, taking the
different classes of natives seriatim.

The law of the Portuguese in India is the Homan Civil 
Law as current in Portugal,1 but somewhat modified by local

™The Armenians of Bengal, in their petition, which I  have 
quoted in a former p ag e/sta te  that “ no trace of *en-own 
law is now to be discovered:” and it appears to be an un- 
doubted fact, that no peculiar Code of laws had been admnu- 
stered amongst them anywhere since they have ceased to be

a N o to d e  whatever is alluded to in Father Chamich’s His­
tory of Armenia ; nor is the name or title of any author or 
work on law given by the learned Sukias Somal m lus ac­
count of the literature of Armenia.4 ,

Mr. Avdall, an Armenian gentleman well versed m the 
literature of his country, states, in a communicationaddressed 
to the Secretary of the Indian Law Commission, that two 
Codes of Armenian law have at different times been compiled.
The first is said to have been compiled under the auspices of 
the Armenian King, Johannes Bagratian, about the year 1040, 
and is known only through the medium of a translation made

1 See Arth. Duck, De Usu et Authoritate Juris Civilis Romanorum per 
dominia principum Cbristianorum. Lib. II. cap. 7.

» L 2 ? t b e 13 ^ b ) the last of the Armenian Monarch* of the Cilicio- 
Armenian kingdom which perhapswas n ^ e r  entirely ^ p e n ^ n

through Europe from place to place until his death wh,ch happened at 
Tans nr the year 1393. Vahram’s Chronicle, translated by Neumann. 
Preface, p. xii. 8vo. Lond. 1831. Printed for the Oriental Trans afaon Fun .

* Quadro della Storia Lctteraria di Armenia. 8vo. Venezia lh--_
* Special Reports of the Indian Law Commissioners 18L, p. 4o7 note 

And see with regard to the Armenian Laws the case of B e g i n  v . D is lih o g n ,

I. Seveatre’s Cases, p. 163 note.

W 1  ) | (fiT
< y' ^  i

^ ' ' 8 9 4  IA W S OF TH E PORTUGUESE, ARMENIANS, ETC.



■ GOl̂ \

f(S)|
LAWS OF THE PORTUGUESE, ARMENIANS, ETC. oUO

into Latin, in the year 1548, by order of SigismuiM the First,
. Kino- of Poland, into whose territories a body of Armenians 

had emigrated in the eleventh century. The second is the 
compilation of Mechithar Ghosh, a learned Armenian, who 
flourished in the end of the twelfth and beginning of the 
thirteenth centuries. According to this writer there was, in 
his own times, a total absence of laws and law-books among 
the Armenians. A copy of this book exists at Venice; but 
neither of this, nor of the preceding Code, does any copy exist 
in India.”

A few years since I  was favoured with a communication on 
the subject of the Armenian laws by the Archbishop and 
Abbot-general of the Mechitaristan Monastery of ban Lazzaro 
in Venice. The learned prelate distinctly stated to me that 
the Code of ancient Armenian laws no longer exists. He 
said, also, that the Armenians who were established at Leopolis 
in Poland in the eleventh century, carried with them the 
Armenian laws, which were there administered to them. H e 
then mentioned the Latin translation made by order of King 
Sigismuhd, and the later compilation spoken of by Mr. Avdall; 
adding that there was a MS. of the former, and several of the 
latter work, in the library of the Monastery. He also referred 
to another Armenian work, which is a translation from the 
Greek, and is entitled “ the Laws of Kings and he concluded, 
by stating emphatically, that the Armenians who remained in 
their own country lost not only their independence, but also 
their national laws; and that all those who emigrated have 
always been governed by the laws of the countries in which 
they have settled. The Archbishop, however, made the gene­
ral reservation, that in ecclesiastical matters all Armenians 
are subject to the laws of the Armenian Church, as established 
by their ancient holy Fathers.

* There is no doubt, therefore, that the Armenians at the 
present time have no actual laws especially applicable to them ; 
and that decisions in cases to which they are parties can only 
be regulated in accordance with local usage.
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The Parsis, who are now settled principally in Gujarat, 
and on the north coast of Bombay, are a large and influential 
class of natives, and are supposed to have first established 
themselves in India about the year Col, when the Sasanian 
monarchy was extinguished in Persia by the defeat and 
murder of Yazdajird, the last king of that race, and the fire- 
worship of Zartuslit was supplanted by Islam.

On the establishment of the new creed, a large body of Per­
sians emigrated from Ivirman to India, in order to practise 
peacefully the faith of their forefathers, and they are repre­
sented to have carried with them the ancient books of their 
religion and law. Such books, however, as are now extant 
relate almost exclusively to the doctrines and ceremonial 
observances of their religion; and there are no existing works 
which can be considered as forming a Code of laws properly 
so called.1

Their present law, if it deserve the name, consists of then- 
national customs, preserved by immemorial usage, and many 
others borrowed from the Hindus, which are ascertainable 
only by reference to the Dusturs, or Pars! priests, or to the 
Mubid, or head, or a Panchayit, of the Cast, for as such they 
are considered in India, and they have adopted the Hindu 
method of referring- disputed points to a Panchayit.

The Act of the Legislative Council of India No. IX . of 
18:17, may be mentioned here as fixing the law with regard 
to Parsis in certain cases. By this Act it was declared, that

1 Zend-Avesta, Ouvrage de Zoroastre, traduit en Erangnis sur l’originnl 
Zend par Anquetil dn Perron. 3 Tomes 4to. Paris, 1771.—M. Wester- 
guard of Copenhagen, who has been long occupied in researches on 
the ancient languages of Persia, is preparing for publication a complete 
edition of so much of the Zendavesta as has been handed down to us.
Some years since he undertook the voyage to Bombay for the purpose of 
collecting materials ; and since then he has been diligently employed in the 
examination of the literary treasures of all the public libraries of Europe.
M. Westergaard’s work will be accompanied by a translation, a grammar 
of the two dink-ets of the Zend, and a complete concordance of the 
Zendavesta.



1(f):-) <SL
LAWS OF THE PORTUGUESE, ARMENIANS, ETC. 32?

all immoveable property belonged to an}' Parsis, and situate 
within the jurisdiction of the Supreme Courts, should, as far as 
regards its transmission in cases of death or intestacy, be of 
the nature of chattels real, and not freehold.

The Sikhs do not appear to have any distinct system of 
jurisprudence: indeed, the religion itself of the followers of 
INanak can hardly be called an established belief. I ts  original 
elements were deism of a mystical tendency, contemplative 
worship, peace and goodwill, and amalgamation of Muham­
madan and Hindu .1 These principles have, however, become 
sadly degenerated in practice. The great distinction between 
tbe Sikhs and the other Hindus is the abolition of Cast j but 
the experiment lias proved a most unsuccessful one, as it has 
caused, to use the words of Professor Wilson, “ the extinction 
of many of the restraints which, in the more orthodox system, 
supply, however imperfectly, the want of a purer code of faith 
and practice.”2 * * * * The sacred books of the Sikhs contain no 
systematic exposition of doctrine, and but few practical rules 
of conduct; being for the most part of a mystical or moral 
purport.8 Their laws, if they may be so termed, are adapta­
tions of the Hindu system, and depend entirely upon usage, 
and not upon any written Code.

I  am not aware that the Jain  laws have ever been treated 
of by any European author, or that their legal writings have 
ever been consulted or examined. In  some rare instances, 
however, when cases have arisen involving questions of Jain 
law, the Hindu law officers of the Courts have given their 
opinions, professedly founded on a reference to the Jain

1 A Summary Account of the Civil and Religious Institutions of the 
Sikhs. By Professor H. H. Wilson. Journal of the Royal Asiatic Society.
Yol. IX. p. 43.

2 lb. p. 58.
J lb. p. 45. And Bee, for an account of the sacred books of the Sikhs,

and some translated extracts therefrom, A History of the Sikhs, by J. 1).
Cunningham. Append. I. II. III. and IV. p. 345 et saq, 8vo. Lond.
1849.
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Sastras. What these Sastras are I  have not been able to 
ascertain.

An abstract translation of the Burmese Code of laws, entitled 
Damasat, or the Golden Buie, appeared in the year 1833.1 The 
Damasat seems to he of considerable antiquity, and presents 
many analogies with the Hindu law; the abstract, however, 
is only sufficient to give a general view of the system.

Dr. Rost has, I  believe, been for some time engaged in 
preparing an edition of a Code of Buddhist laws in the Dali 
language, under the auspices and at the expense of the late 
Earl of Ellesmere. The existence of this Code was not known 
to Europeans until it was discovered by Dr. Rost among the 
MSS. preserved in the Brstish Museum. I t  is said to have 
been promulgated in the fifth century of our Ahra ; but it is a 
question how far it is Buddhistical in its origin 3 and the name 
of its reputed author, Manusara, would of itself lead us to infer 
that it is founded on the Institutes of Mauu, even it the fact 
were not abundantly proved by an inspection of its form and 
contents. This Dali Code is accompanied by a translation and 
commentary in the Burmese language, adapting its provisions 
to the wants of more recent times, and appears to be the text 
book of the Burmese Courts of Law, as well as those of the 
other Buddhist nations who inhabit the extra-Gangic pen­
insula.

The laws of China, also a Buddhist country, have been 
made known by the learned labours of Sir George Staunton, 
who, in his translation of the Ta Tsing Leu Lee,2 has presented 
us with the fundamental laws of the Chinese, and a selection 
from their Penal Code. The Leu Lee is held in the highest 
veneration in the Celestial Empire, and comprises a general

1 A description of the Burmese Empire, by Father Sangerma.no, p. 1S2.
4to. Rome, printed for the Oriental Translation T und, in 1S33. And seo 
Byrnes’ Embassy to Ava, p. 303 e t  set]. 4to. Lond. 1S00.

! Ta 'lVLpg Leu Lee; being the Fundamental Laws,and a Selection from 
the Supplementary Statutes of the Penal Code of China; translated from 
the original Chinese by Sir G. T. Staunton, Bart. 4lo, Loud. 1S10.
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Code of laws, Civil, Fiscal, Ritual, Military, and Criminal, 
together with such as are relative to public works.

The Javan law is divided into two departments, that depend­
ing upon the Muhammadan law, and that which rests upon 
custom and tradition : the former called Hukm Allah, and the 
latter Yudha JNTagara. The Muhammadan law decisions are 
guided by the Arabic works on law, or rather by a collection 
of opinions extracted from them, and translated into the 
Javan language. The law of custom is chiefly handed down 
in oral tradition, but is also contained, in a great measure, in 
two works, one by Jugul Mudah Pateh, which is computed 
to be about six hundred years old, and another by Raja Ixapa.
The first compilation of the Javan 'laws, in w hich they were 
somewhat blended with the Muhammadan jurisprudence, was 
made by order of the first Musulman prince of Demak.
Another work of this description which is in high estimation 
is the Suria Alam : it will be found translated into English 
in Sir Stamford Raffles’ History of Java .1 In  the latter work 
there is also an abstract of some of the laws said to have been 
in force in the earliest periods to which Javan tradition 
refers.2 The proclamations, and the laws and regulations ot 
the Sovereign, form another source of deviation from the 
Muhammadan law. Collections of these have been committed 
to writing.3

I t  is not probable that the Hebrew laws, grafted by the 
Rabbinical writers on the Code contained in the Old Testament, 
will ever be received or administered in In d ia : those, how­
ever, who are curious in the matter, will find ample informa­
tion as to the Jewish laws of succession and marriage in the 
works of the learned Selden.4

1 Raffles’ History of Java, Yol. II. Appendix, C. p. xxsviii. Svo. Loud.
1830. 2d edit.

2 lb. Appendix, C. p. li. " lb. Yol. I. pp. J12, 313.
4 J. Seldeni TTxor Ebraica, seu dc Nuptlis ct Divortiis ex Jure Ci\ili 

veterum Ebrseorutn, Libri Tres, Ejusdem Pe Succesaionibus ad Leges
Ebrasorum in Bona defunotorum. Edit. nov. 4to. Franeot. 1093.
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In  addition to tlie above, several races, as the Klionds and 
some others, might be ranged under the present head; but 
these have no pretension to laws of their own.

I t  is evident, from this rapid sketch, that the class of nativ cs 
of India who are neither Hindus nor Muhammadans rely in 
most instances almost entirely upon custom; that they are 
either destitute of particular law s; that such laws are unknown 
or forgotten, or laid aside; or lastly, that they have adopted 
modifications of the Hindu and Musulman systems of juris­
prudence.

Such is the present state of th ings; and the uncertainty 
caused by it, which has called forth the express complaint of 
the more influential portion of this class oi natives, seems to 
require the interference of the legislature.

• Got& X
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, A cco unt  of t h e  R e p o r t s  o f  D e c id e d  Ca s e s .

/  So long ago as the year 1813 Mr. Dorin remarked on the 
necessity of establishing the authority of precedent in India in 
the following words—“ I  think it should be enacted by a 
Regulation, that from a given period, the judgments of the 
Court shall be considered as precedents binding upon itself 
and on the inferior Courts in similar cases which may arise 
thereafter. This will have the effect of making the superior 
Courts more cautious, and of introducing something like a 
system for the other Courts, the want of which is now very 
much felt.” Again, he says, “ Hitherto it has not been much 
the custom to refer to precedent; and for aught the Judges of 
the Court may know, the same points may have been decided 
over and over again, and perhaps not always the same way.
I t  is obvious, that having something like a system established 
would tend to abridge the labours of the Civil Courts.”1

In  no instance is the maxim a stare decisis” so imperative 
or so peculiarly adapted to the circumstance as when applied 
to the laws administered in India, since the practice of the 
Courts is unsettled, and not easily to be ascertained, and in 
some instances their jurisdiction is ill-defined, and encompassed 
with doubt and difficulty: whilst in questions of Native, and 
especially of Hindu law, a reference to the law' officers is 
generally unsatisfactory. In  speaking of such references, Sir 
William Jones observed—<e I  could not with any conscience 
concur in a decision merely on the written opinion of native 
lawyers, in any cause in which they could have the remotest 
interest in misleading the Court; nor, how vigilant soever we

1 Selections from the Records of the East-India House, Vol. II. p. 20.

A, ‘
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might be, would it lie very difficult for them to mislead u s ; 
for a single obscure text, explained by themselves, might be 
quoted as express authority, thoug’h perhaps in the very book 
from which it was selected it 'might be differently explained 
or introduced only for the purpose of being exploded.” 1 And 
again, Sir Francis Macnaghten says, alluding to the Pandits,
“ Native lawyers may not be deserving of the blame which is 
imputed to them ; but there are instances of their partiality 
and tersgiversation, which cannot be palliated or denied. No­
thing but an ascertainment of the law can prove a corrective 
of this evil.”2 There can be no doubt but that the native law- 
officers, as a body, are both learned and respectable, and far 
above suspicion of corruption ; but a mere knowledge of texts, 
however extensive such knowledge may be, is most often quite 
insufficient for the purpose of arriving at a conclusion; and it 
is perhaps too much to expect from an Indian education, that 
the law-officers should possess and exercise the discrimination 
and impartiality which belong more nearly to the province ot 
a Judge. “ The interminable and troubled sea of Hindu 
jurisprudence,” says an accomplished author, “ is sure to pre­
sent something for the support of any opinion which it may be 
desirous to keep afloat for the purpose of temporary conve­
nience”3—and thus the ignorance or partiality of the law- 
officers may always be supported, and seemingly justified, by 
quotations from the commentators, which, taken separately, 
are perhaps diametrically opposed to the actual true state ot 
the law, only to be ascertained by fuller investigation and a 
comparison of all the conflicting authorities. The last-men­
tioned writer gives it as his deliberate opinion that “ the

1 Letter from Sir IT. .Tones, dated March 19th, 17S8. Sir W. Jones’ 
Works, Tol. III. p. 74* 4to. Loud. 1799.

? Sir Francis Macnaghten’s Considerations on the Hindu Law, Pref.
P« xi.

■ Sir W. Macnaghten’s Principles and Precedents of Moohummudan 
Luvt, Pref. p. xx. note.
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speculations of commentators have done much to unsettle 
the Hindu lawj and the venality of the Pundits has done 
more.” And again, “ to the Pundits is chiefly attribu­
table the perplexity of the system which it is their province to 
expound.”1

These inconveniences of a reference to the native law- 
officers can only be obviated by the publication of Eeports of 
Decisions, which would frequently supersede, and generally 
controul, such a reference; since in all cases where a point of 
native law has been already determined by men who have 
made the stud)- of that law the work of their lives, and who 
have brought to the task the advantages of a liberal educa­
tion, such determination would at once present itself, and be 
sufficient to fix the vacillating mind of a doubting Judge: 
whilst the native law-officers would hesitate before they ad­
vanced opinions, or quoted authorities, at variance with the 
principles laid down by European Judges of established repu­
tation as native lawyers. No one will for. a moment dispute, 
that in any question of Hindu law the word of the illus­
trious Henry Colebrooke is worth the exposition of a thousand 
Pandits.

The practice of abiding by precedent is perfectly recognised 
both by the Hindu and the Muhammadan laws. The text of 
Manu—u I f  it be asked, how the law shall be ascertained, 
when particular cases are not comprised under any of the 
general rules, the answer is th is : That which well instructed 
Brahmans propound shall be held incontestable law” 2 3—is, to 
the Hindu divine authority for deferring to precedent; and it 
is perhaps solely on account of the metaphysical tendency of 
the Indian mind, which has always interfered with the mere 
practical record of mundane matters, that we do not possess 
collections of decisions by the more ancient law yers, which

1 Sir AV. Macaagktea’s Principles and Precedents ot Hindu Law, A ol. I.
Pref. pp. iv, v.

3 Manu, Book xii. v. 108.
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would have been in most cases as conclusive, as they would 
be desirable in all. W ith regard to the Muhammadan law, 
one of its chief foundations, the Sunnali and Hadis, may be 
looked upon as one great body of precedent, a large portion 
consisting’ of decisions passed by the Prophet on questions 
relating to the religion and law which he promulgated. In  
addition to this, the numerous collections of the P a t was of 
celebrated lawyers form a mass of precedent hardly surpassed, 
in bulk at least, in the legal literature of any nation, and con­
stantly referred to as authoritative in all Muhammadan Courts 
of Justice.

The publication of reports of cases other than those involving- 
questions of native law, is also of the utmost importance for 
the guidance both of the Courts themselves, and of the legal 
practitioners. Mr. Mac-pherson, in his admirable treatise on the 
procedure of the Civil Courts in the Presidency of Port William 
already mentioned,’observes—“ The practice and doctrines ot 
the Civil Courts must be deduced, in great measure, from an 
examination of the decisions at large, both those which have 
been specially adopted and published as precedents, and those 
which are issued monthly as a record of the ordinary transac­
tions of the Sudder C o u r t f o r  all decisions practically tend 
to shew’ by what principles the Court is governed ; and they 
become law, that is to say, they guide men in their private 
transactions, and they regulate the decisions of the Courts.
Ho one can make the examination to which 1 have referred, 
without perceiving that there is a large body of living doctrine, 
which appears to mature itself by degTees in the minds oi 
experienced judicial officers, but which is not to be met with 
in any definite form. Yet by this test the judgments of the 
inferior Courts are necessarily tried, and no small portion of 
them are quashed for erroneous procedure; frequently with 
great severity of comment upon the part ot the highest tri­
bunal.” 1

1 These monthly collections of Decisions will be presently noticed.

• G< W \
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Under all these circumstances, I  think that I  cannot better 
1 conclude this treatise than by directing* the attention of the 

reader to such collections of reports as have hitherto been 
completed and published, and to those which are still appearing* 
periodically.

The published collections of reports of Indian Decisions are 
not very numerous, but they already exist in sufficient numbers 
to be of the greatest practical utility, and additions are being* 
made to them day by da)*.

The decisions of H er Majesty in Council on Appeal from 
India, were originally inserted in their places in the reports 
of Knapp and Moore: they are now published separately by 
the latter gentleman, under the title of “ Indian Cases,” and 
appear at intervals. There is also a valuable collection of the 
printed cases in Indian Appeals, with the judgments annexed, 
prepared and arranged by Mr. Lawford, but this collection 
was never published.

I  inserted in the Appendix to my digest of Indian Cases,1 
a work to which I  shall presently recur, a valuable series of 
notes of cases decided in the Supreme Court at Calcutta, by 
the late Sir Edward Hyde East, Baronet, formerly Chief 
Justice of the Court. These notes were originally placed at 
rny disposal in MS. by the late very learned Judge, and on 
his death his son, the present Baronet, Sir James East, M .P. 
kindly permitted me to print them in extenso. They will be 
found to contain many most important decisions on points of 
Native Law, and questions relating to the jurisdiction of the 
Court.

Be ports of cases were inserted by way of illustration, by 
Sir Francis Macnaghten, formerly a Judge of the Supreme 
Court at Calcutta, in his Considerations on the Hindu Law 
as current in Bengal, published in the year 1824, a work 
which I  have already described. These lleports, from the 
nature of the work from which they are extracted, are of 
course confined to cases involving questions of Hindu law. .

1 Morley’s Digrst, Vol. II. pp. 1—243.

' e° ^ X  «*•
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Notes of cases will be found in Mr. Longueville Clarke’s 
editions of tbe Buies and Orders of the Supreme Court at 
Calcutta, published in 1829 y of the additional Buies and 
Orders which appeared in the same y e a r; and of the Bides 
and Orders for 1831-32, published in 1834. These notes of 
cases are very valuable, many of those in the two latter col­
lections containing- the judgments in full, and relating to 
points of native law of the greatest interest.

Beports of cases determined in the Supreme Court at Cal­
cutta, were published by Mr. Bignell, in 1831. A single 
number only of these Beports appeared. The cases are fully 
and ably reported. /

Notes of cases were inserted by Mr. Smoult in his Collec­
tion of Orders on the Plea Side of the Supreme Court at Cal­
cutta, from 1774 to 1813 inclusive, published in 1834. These 
notes are succinct, but highly useful, find comprise decisions, 
principally on points of practice, from the year 1774 to 1798.

A Collection of decisions of the Supreme Court at Calcutta, 
was published by Mr. Morton in 1841. This Collection is 
principally compiled from the MS. notes of Sir B. Chambers,
C.J., Mr. Justice Hyde,1 and other Judges of the Court; and 
the cases relate almost exclusively to questions altogether 
peculiar to India. I t  is needless to add that it is a work of 
the greatest utility and authority.2

1 These MS. notes of Sir It. Chambers and Mr. Justice Hyde, which 
were also liberally made use of in Mr. Smoult’s collection, comprise deci­
sions of the Supreme Court at Calcutta from the year 1774 to 179S. The 
volumes in which they are contained were presented by Lady Chambers, 
the widow of Sir Robert, to the Supreme Court at Calcutta.—See Smoult 
and Ryan’s Rules and Orders, Vol. I., Pref. p. xxvii.

A new edition of Morton’s Decisions, edited by Mr. Moutriou, is in 
course of publication at Calcutta. It is stated in the advertisement that 
the original plan of the work is considerably enlarged in the new edition, 
by the addition of notes to each head or title ; also of such decisions and 
alterations in the law and practice as are necessary to render the hook a 
uni ful and complete epitome of the law embraced by the judgments reported, 
and a safe guide to the practitioner. I have not yet seen this new edition 
of Morton’s Decisions,

• g< W \
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Mr. Fulton published a single volume of reports in the 
year 1845. This volume comprises cases decided in the 
Supreme Court at Calcutta, between the years 184*3 and 
1844. Mr. Fulton has since returned to Eng-land, and I  am 
not aware that his work was ever continued.

The example set by Mr. Morton and Mr. Fulton in pub­
lishing the decisions of the Supreme Court at Calcutta, has 
been worthily followed by other llarristeisot the bouit. Mi.
Montriou, in 1850, published a volume of Reports comprising 
the decisions of the year 1846 ] in the following year Mr.
Taylor continued these Reports to the end of the year 1848 ; 
and the latter gentleman, in conjunction with Mr. Bell, pub­
lished the subsequent cases. Of this last collection X ha\e 
not received any parts for a considerable period, but I  believe 
that it is still in progress.

The only collection of the decisions of the Supreme Court at 
Madras is that published by Sir Thomas Strange, C. J . This 
work appeared in the year 1810, and comprises three volumes.
The cases are clearly set forth, and the judgments frequently 
given entire ; but, from the paucity ot the materials placed at 
the disposition of the learned Judg’es at that period, the deci­
sions of the Court, where they relate to questions of native 
law, must be taken with some reservation.

A valuable collection of tbe decisions of the Supreme Court 
at Bombay, will be found in the Appendix to my Digest ol 
Indian Cases,1 for these decisions I  am indebted to the kind­
ness of Sir Erskine Perry, formerly Chief Justice of that 
Court. They gain additional authority from the fact of the 
MS. having* been carefully revised and corrected by the very 
learned Chief J ustice himself. i

Sir Erskine Perry has published, since his return to Eng­
land, a collection of cases “ illustrative ot Oriental life, and the 
application of English law to India,” decided by tbe Supreme 
Court at Bombay. This volume appeared in 1853.

1 Morley’e Digest, Yol. II. pp. 217—452.
z
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The first printed Reports of cases decided in the Courts of 
the Honourable East-India Company were published by Sir 
William H ay Macnaghten, when Register of the Sudder 
Dewanuy Adawlut at Calcutta, in which Court the cases were 
determined. A second edition of the first two volumes ap­
peared in the year 1827, and the Reports were subsequently 
continued in the same form. Those contained in the first 
volume were chiefly prepared by Mr. Dorin, afterwards a 
Judge of the Court. The notes appended to the cases in this 
first volume are entitled to weight, as having been written or 
approved by the Judges by whom the cases were decided: 
and those explanatory of intricate points of Hindu law' are 
most especially valuable, as coming from the pen of the learned 
Henry Colebrooke. The second, third, and part of the fourth 
volumes, were also published by Sir \ \  illiam Macnagliteu. 
the later cases in the fourth volume, were selected and pre­
pared by Mr. C. Udney, his successor in the office of Register. 
The cases contained in volume the fifth were reported bv Mr. 
J . Sutherland : those given in the sixth and seventh volumes 
have no reporter’s name affixed, but they were approved by 
the Court, and were, as I  believe, prepared by the Registers.

' Since the end of the year 1844, these Reports, which were 
latterly called “ Select Reports,” published “ as approved by 
the Court,” are “ but a re-print, accompanied by notes, of 
such of the decisions, published monthly, as, containing con­
structions of law, or being' illustrative of points of piactice, 
are adapted to serve as precedents to the Lower Courts.”1 I t  
was subsequently determined by a resolution of the Court, 
dated the 27th April 1849, that the publication of the Select 
Cases should be discontinued. The mere re-print of a selection 
from the monthly publications of decisions was perhaps un­
necessary, as the object of pointing out the leading cases, 
might have been more readily accomplished by the addition 
of a tabular reference and explanatory notes, sanctioned by

1 Advertisement to S. D. A. ltep. Vol. V II. Pt. 5.
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the Court, and appended to the monthly issue. This, how­
ever, has not been done, and it cannot be denied that much 
inconvenience has arisen from the discontinuance ol the belect
Reports. ' »

Reports of summary cases determined in the Sudder De- 
•yv nnny Adawlut at Calcutta from the years 1841 to 1840 were 
appended to the seventh volume of the above-mentioned 
collection. In  the year 1845 a selection of Reports of summary 
cases was published separately, containing- selected decisions 
from the year 1834 to 1841,; the former year being- the period 
at which the summary and miscellaneous department of the 
business of the Court was first intrusted to one J udge? These 
were continued to the end of 1848, and were published as the 
first volume of Reports of Summary Cases. In  the resolution of 
the Court, dated the 27th April 1849, to which I  have already 
referred, it is stated, with regard to the Reports of Sum­
mary Cases, that “ the Court are of opinion that their publi­
cation may go on, not as ‘approved by the Court/ but with 
the sanction only of the Judge in charge of the Miscellaneous 
Department, whose decisions they are, and who will note sitch 
of them as he may think useful for publication.”

An Index to the whole seven volumes of the Select Reports 
of Regular Cases, and to the first volume of the Select Reports 
of Summary Cases, was published in 1849.

A reprint of the Reports of Summary Cases determined in 
the Sudder Dewanny Adawlut of Calcutta, comprising reports 
from 1834 to 1852, was prepared by Mr. Carrau, and published 
at Calcutta in 1853. This work is stated to be published by 
authority, and under the revision of the Judges.

Another edition of the summary decisions of the Sudder 
Dewanny Adawlut of Bengal from 1834 to 1855, alphabe­
tically arranged, was published at Calcutta, in the latter year.

Reports of cases, chiefly in summary appeals decided in the 
Sudder Dewanny Adawlut at Calcutta, were published by Mr. 
Sevestre, one of the Pleaders of the Court. V olume the first 
of this collection comprises three parts, and was completed in

z 2



/ n|( f  )* ■ (fiT
\y>— y y

340 REPORTS OF DECIDED CRISES.

the year 1842. These reports, which are exceedingly useful, 
are still in progress.

The decisions of the Sudder Dewanny Adawlut at Calcutta, 
recorded in English, in conformity to Act X II .  oi 1843, are 
now published monthly. This collection was commenced in 
the year 1845, by order of the Right Honourable the Governor 
of Bengal, and is still in progress, the decisions of each year 
forming a separate volume.

In  the volume for 1850 marginal abstracts of the decisions 
reported were for the first time added.

The decisions of the Sudder Courts at AgTa and Madras, 
recorded in English under the above-mentioned Act, the pub- 
lication of which commenced respectively in 1840 and 1849, 
appear monthly.

The former Reports of cases determined in the Sudder Courts 
principally relate to constructions of the written law, touching 
only occasionally on points of procedure and practice j  so that 
the publication of the decisions recorded in English, including 
cases of every description, may he said to have opened an 
entirely new field for the investigation of the student.

These monthly collections are, without question, of the 
highest value; and, as they are published simultaneously at 
Calcutta, AgTa, and Madras, we are enabled to form a com­
parison between the practice _of the several Courts of last 
resort, which cannot fail to be of the utmost utility in further­
ing the attainment of uniformity of procedure throughout the 
Courts in India. Unfortunately, however, the decisions in 
these Collections are not easily referred to : the Indices which 
are appended are insufficient, and the mode in which the cases 
themselves are reported is often such as to render it difficult 
to seize then* full hearing. I t  is also much to he regretted 
that the plan of adding marginal notes to these collections has 
been so long delayed, and is not even now generally followed.
No one who has not examined them with attention can form 
an idea of the labour requisite to master the contents of a single 
volume. The propriety of the object of their publication, viz.
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“ to give all possible publicity to the decisions of the Sudder 
Courts/’ is unquestionable; but it may be doubted whether 
the requisite publicity might not have been better attained by 
adopting- a somewhat modified form. I  would particularly 
refer to the frequent and needless repetition of similar cases 
and decisions. This repetition is especially conspicuous with 
reo-;)rd to cases involving points of practice, reports constantly 
recurring in which precisely similar circumstances present 
themselves, and the erroneous decisions of the lower Courts, 
passed on the same points, are reversed, or the suits remanded 
on appeal, on identical grounds.1

Mr. Macpherson expresses a fear that these monthly col­
lections of decisions “ are but partially known, even to the 
Judges and practitioners of the subordinate Courts / ’ and, after 
an attentive perusal of them, I  must add, that I  think his fears 
are but too well founded. The Judges of the Sudder Courts 
in the several Presidencies are, no doubt, well acquainted 
with the decisions both of their predecessors and contempo­
raries, and the practice of the Courts has become familiar to 
them from long* experience; but this is not always the case 
with the subordinate judicial officers, to whom it is of the 
greatest moment that they should have the means of acquir­
ing- the requisite knowledge for their guidance with the least 
possible amount of labour and expenditure of time. Does the 
present system of publishing the decisions afford such means ?
I  apprehend that no one will answer in the affirmative. The 
judgments themselves, it is true, shew, on the face of them, 
that they are the result of patient investigation and deliberate 
weio-hbio* of the facts, and in numberless instances they are•-5 © '
remarkable for their lucidity and precision. I t  will, however,

’ As an example of this useless repetition, the reader may reter to the 
ease of Nowell v. Becker, S. D. A. Decis. Beng. 1815, p. 322. The case 
itself occupies three pages, whilst the record of other appeals on tin' peti­
tions of the same party, containing the same statements repeated verbatim, 
and referring to the first report for the opinion of the Court, tills no leas 
than eighty-three pages.
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be obvious to every one accustomed to the use; and conse­
quently appreciating- the value., of full and explicit reports ot 
the leading- cases decided in the superior Courts of Justice, 
that the meagre record of judgments, however valuable in 
themselves, without discrimination or comment, regardless ot 
repetition, difficult of reference, and mixing up the most trivial 
with those of the last importance, can afford but slight instruc­
tion to the profession at large.

I  think that the simplest and most efficacious remedy for 
the defects attending the present system of reporting, would 
be to revive the publication of the Select reports, u by autho­
rity.” Let every decision of every Court be published, as at 
present—it will be useful if only as a check to the subordinate 
Judges—but let Select reports be also published, for though 
they may be “ mere reprints,” the cases comprised in them 
wili be those which are of the greatest consequence, which 
have the greatest weight as precedents, being selected and 
approved by the Court, and those to which the whole legal 
profession should have the readiest means ot access.

Tiie decisions of the Zillah Courts of the Lower Provinces, 
recorded in English, according to Act X I I .  of 1843, are 
printed monthly, in the same form as the preceding collections.
The decisions of the Zillah Courts in the North-Western Pro­
vinces, are also publishedvin .a similar way and form; they 
were commenced in J anuary 1848. The decisions of the Zil­
lah, subordinate, and assistant Courts of the Madras Presi- ^ '•
dency, are also now published monthly • they begin with the 
eases for the year 1851.. All these collections of decisions, of 
the Zillah Courts are comparatively unimportant, since they 
are never referred to in the superior Courts as precedents.

The lleports of cases, decided in the Courts of the East- ( 
India Company at Madras, with the exception of the monthly 
collections already mentioned, are few- in number. A volume 
was published in 184% entitled, Decrees in Appeal Suits de­
termined in the Court of Sudder Adawlut, \  ol. I., containing 
select decrees from 1805 to 1820 inclusive. The cases in this

V * *
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collection which involve questions of Hindu law are interesting1, 
as illustrative of the prevailing1 doctrines of the southern 
schools. These decrees are, however, obscurely reported, and, 
in some instances, they contain no point of law whatever, 
being1 merely decisions for want of proof.

A collection of Decrees in appeal suits determined in the 
Sudder Adawlut at Madras, from No. 11 of 1820 to No. 24, 
of 1847, was published at Madras in 1853.

The first collection of the decisions of the Sudder Dewanny 
Adawlut at Bombay, is the well-known series of Reports by 
Mr. Borradaile, formerly one of the Judges of the Court, and 
the author of the translation of the Mayukha already men­
tioned. Mr. Borradaile’s work is in two folio volumes, and 
was published at Bombay in the year 1825. I t  is replete 
with cases on points of law peculiar to the Bombay side of 
India, which are very ably reported.

A  small but useful publication, appeared in 1843, entitled,
Reports of Selected Cases determined in the Sudder Dewanny 
Adawlut at Bombay. The Reports contained in this little 
volume were prepared, with few exceptions, by the Deputy 
Registers of the Court, and are arranged according to the 
dates of the decisions, which are scattered over a period of 
twenty years, from 1820 to 1840, the later ones having been 
noted by the Judges who sat, as proper subjects for publication.

In  1850, Mr. Bellnsis, late Deputy-Registrar to the Sudder 
Dewanny Adawlut at Bombay, published a small volume con­
taining decisions of that Court from the year 1840 to 1848, and 
intended as a continuation of the Reports of Selected Cases. Mr.
Bellasis states that “ the cases reported are for the most part 
the decisions of a full Court of three J  udges, such being con­
sidered more authoritative as precedents.” A  few reports in 
this collection were prepared by the late Mr. Babington while 
he held the appointment of Deputy-Registrar to the Sudder 
Court.

Mr. Morris, in 1855, commenced the publication of reports 
of cases disposed of by the Sudder Dewanny Adawlut of
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. Bombay 3 the first volume contains the whole of the decisions 
for the year 1854 ; the subsequent volumes each comprise the 
decisions of a year.

In  the branch of Criminal Judicature few lleports have 
been printed.

The first collection that appeared was of the sentences of 
the Nizamut Adawlut at Calcutta. The first two volumes 
were prepared by Sir William Macnaghten Q he  subsequent 
volumes have no reporter’s name. This collection is I  believe 
still in progress.

In  January 1851 a monthly series of the decisions of the 
Nizamut Adawlut at Calcutta was commenced; and stdl 
appears in a regular series.

A t Madras a similar issue of reports of criminal cases deter­
mined in the Sudder Foujdary Adawlut began in the same 
year : marginal abstracts are added in this series.

A valuable collection of reports of cases determined in the 
Sudder Foujdary Adawlut at Bombay; compiled by Mr. Bel- 
lasis, and comprising' decisions from 182? to 1840; appeared in 
the year 1849. The cases recorded in this collection have been 
selected to illustrate the application of the Bombay Criminal 
Code, both in questions of evidence and of punishment, and 
also to settle doubtful points of procedure and practice- The 
reporter has prefixed to his work a succinct account of the 
various changes the constitution of the Sudder 1 oujdary 
Adawlut has undergone since its first institution.

In  the year 1852 the publication of the decisions of the 
Nizamut Adawlut of the North-Western Provinces was begun, 
commencing with the decisions of the year 1851.

Mr. Morris in the year 1855 published a collection of 
reports of cases disposed of by the Sudder Foujdary Adawlut 
of Bombay, the cases commencing with those of i ''54. iwo 
volumes are published every year, each containing the decisions 
of six months.

The above account of the reports comprises, as I  believe, 
all those that have been published. I t  remains to say a few
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words respecting a work of my own which is intimately con- * 
nected with the subject.

Many years ago, when I  first commenced the study of the 
Law of India, I  soon discovered that the means of referring to 
the main sources from which fixed principles must he derived ; 
viz. the decisions of competent courts, illustrating and inter­
preting the doctrines laid down in the text-books of the native 
laws and explaining the laws enacted by the Government of 
India, were but few and scanty : in fact a great part of the 
reported cases were almost inaccessible. I  possessed a large, 
and, I  believe, a perfect collection of the printed decisions of 
the various Courts, most of them rare and many of them 
scarcely procurable, as well as a number of notes of cases and 
judgments in MS., which I  have mentioned in the above 
account of the reports, and, feeling sure that I  could not 
employ my time more usefully, I ,  after much labour, prepared l  
for the press an Analytical Digest of all the reported cases 
that had come into my hands. In  the year 1850 I  published 
the first two volumes of my Digest accompanying the text by 
copious notes referring to the original authorities and explana­
tory of doubtful points. The favourable reception of my 
work, both in this country and in India, induced me to con­
tinue i t ; and in the year 1852 I  published the first volume of 
a “ New Series” comprising the decisions of all the Courts to 
the end of 1850. 1 had intended to continue the issue of
supplementary volumes periodically; but the reports of the 
Indian Law Commissioners, appointed in 1853 by virtue of 
the Statute 10th and 17th Viet. c. 95, which seemed to 
announce the total subversal of the pre-existing Judicial 
system of India, at least so far ns the practice of the Courts 
was concerned, put a stop to my labours for the time. I  trust 
to be able to continue them at some future period; or to 
publish a second edition of the entire Digest, continuing it to 
the time of publication, in the event of alterations being made 
in the constitution and practice ot the Courts, and of the Laws 
generally, of so considerable a nature as to render it advisable
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* to remodel the whole work. Meanwhile as the Digest stands 
at-present it comprises nearly 6000 decided points applicable 
to the actual state of the Law of India, and from the com­
mendations that have been bestowed upon it, after a long- 
trial of its merits, by those most qualified to form an opinion,
I  believe I  may be justified in saying that it has not been 
found either incomplete, ill-arranged, or insufficient.

iJf*
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I n the preceding’ pages I  have, as I  believe, recorded all the 
most important provisions of the enacted and published law of 
British In d ia ; but a treatise on the Administration of Justice 
in that country would not be complete without mention being- 
made of a system which exists independently of such enacted 
and published law.

Durum- the Government of the Marquis of Hastings, from 
1813 to 1803 much new territory was acquired, and such new 
territory was specially exempted from the Regulation Law j 
several of our more recent acquisitions, of which the Punjab 
is the most important, have been similarly exempted, and 
these are collectively called the Non-Regulation provinces. To 
these Non-Regulation provinces no regular enacted laws what­
soever have been applied: then- existence is not even recognised 
by the law, and they are governed under such particular instruc­
tions as the executive government may issue to its officers, 
whether civil or military, to whom the administration of such 
provinces or districts has been committed. I t  is obviously im­
possible to give a detailed description of a system, if it deserve 
the name of system, in which the elements are so variable and 
fluctuating, and which differs in the several provinces according 
to existim- local circumstances: a general account must there­
fore suffice. A principal feature of the system appears to be the 
union of the executive and judicial functions in one individual; 
the office of Judge being added to that of Magistrate and Col­
lector. The instruction is that the spirit, but not the letter, of 
the Regulations is to he followed ; and practically the general 
course followed is that, in criminal matters, the Regulations 
are pretty closely the rule. In  the ( n il Couif, the Regula­
tions are entirely dispensed with, and the Court is conducted 
on what are considered to be simple and natural principles, 
suited to the country ; and in revenue matters special direc-
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tions are received from Government. Natives are freely 
employed as Panclmyits, not independent of the Civil Court, 
but worked under its immediate supervision and control, in 
•some respects like an English jury , 1 although they decide 
many issues of law, as well as of fact, The Judge is rather 
superintendent ot the administration of justice than required 
to possess a technical knowledge of the law.

The foregoing slight description of the system for the Non- 
Regulation provinces has been almost entirely taken from Mr. 
Campbell s <c Modern India,” to which excellent work, I  must 
refer the reader for further details.2 I t  appears that the sys­
tem has worked well as yet, and it has been warmly advocated 
by many of those who have taken part in it—Mr. Campbell 
amongst the rest 5 but it is '{Scarcely necessary to point out to 
the lawyer, or indeed to any unprejudiced person, that the 
absence of enacted laws, and of fixed definite rules of pro­
cedure, must, sooner or later, be productive of inextricable 
confusion. I t  does not admit of question that the formation 
of a Code of Laws should be approached cautiously, and not 
attempted until sufficient materials have been collected • and 
perhaps no better plan could have been devised with regard 
to the Non-Regulation provinces than to exempt them for the 
present from the Regulation law, and to direct the adminis-

1 This is however wholly in accordance with the Regulation Law: 
the employment of natives as Panchayits or jurors has not it seems been 
very successful in the Regulation provinces (see in fra  the Glossary, sub voce 
Panchayit), whatever may be the case in the districts exempted from tho 
operation of the Codes of Regulations.

8 Modern India, by George Campbell, Esq. pp. 183, 233, 2.50, 515, e t  
seq . 8vo. London, 1852.

X must not be understood as saying that rules of procedure have been 
e n t ir e ly  neglected. Mr. Campbell mentions (Modern India, p. 546) a 
very brief and simple Code of Procedure, entitled, “ Rules for the Admini­
stration of Civil Justice in the Punjab and Cis-Sutlej Province,” which has 
been promulgated under the authority of the Governor General. I  huv’e 

- not been able to meet with this work.
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tration of justice by instructions from the Executive Govern­
ment. W ith respect to the Punjab, this exemption was 
especially advisable, since our knowledge of the laws and 
customs of the Sikhs was and is so limited, that the immediate 
introduction of the Bengal Code in that province would have 
been probably oppressive. But when the time comes, 
when our knowledge of the newly acquired provinces shall be 
sufficient, laws should and will be no doubt enacted, specially 
adapted to them; the Acts of the Governor-General in 
Council in continuaiion of the Regulation law, will form an 
additional Code of Law and Procedure which will suffice for 
the requirements of the Non-Regulation provinces, and the 
anomaly of certain districts being- excepted from the operation 
of the general enacted law of India will cease to exist.

THE END.

III «L
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[Tms explanation of the native terms occurring in the preceding pages, 
is extracted almost verbatim from Professor Horace Ilavman Wilson’s 
admirable “ Glossary of judicial and revenue terms, and of useful words 
occurring in oflicial documents relating to the administration of the Govern­
ment of British India,” compiled and published under the authority of the 
Honourable Court of Directors of the East-India Company, 4to. London,
1855. I regret not having been able to adopt the learned Professor’s me­
thod of transcribing native words, but the various types which he employed 
could not be procured by the publishers of my work without considerable 
delay.]

’Am il , (Arabic) An officer of Go- day by the Nazim for the trial of
vcrnmcnt in the financial depart- capital offenders, and the ’Adalat
rnent, especially a collector of ul ’Aliyat, the High Court, in
revenue on the part of the Govern- which affrays, quarrels, and cases
ment, or of the farmer of the re- regarding personal property were
venue, also himself a farmer of, or tried : this was usually presided
contractor for, the revenue under over by the Nizam’s deputy, or
the native system, and invested Daroghab.
with supreme authority, both civil 2. Divvani ’Adalat, The Civil

• and military,in the districts which Court of the Divvan, the chief offi- 
he farmed, as is still the casein cer in charge of the revenue of the 
several native states, especially principality.
Oude and Hyderabad. In the 3. Paiijilan ’Adalat, The Court
early settlement of Benares bv the of the Fanjdar, or chief of the ma-
Government of Bengal the ’Amil gistracy and police of a district ;
was intrusted with the joint power the Subordinate, or District Cri-
of Ilakim or magistrate, and Tah- minal Court,
sildar or collector, and was respon- 4. ’Adalat al-Kazi, The Court
sible for the realization of a fixed of the Kazi, the chief judge of a
amount of revenue, being pre- town or district in civil causes and
eluded from levying any excess on questions regarding the Muliam- 
the Government demand. luadan religion. Under him the

Adawlut, (’Adalat—Arabic) Court Muhtasib held a Court for the a<l-
of justice; justice, equity. Under judication of offences against
the Muhammadan Government morals—as drunkenness, garnb-
the ’Adalats, or Courts of Justice, ling, Ac.
were four : Ameen, (Amin-Arabic) A confi-

1. Nizamat ’Adalat, the Su- dential agent, a trustee, a eommis-
preme Court of Criminal Justice, siouer ; applied in 1 pper India
nominally presided over bythe N4- especially to a native officer of
zitn, or Viceroy of the province. Government, employed either in
This was subdivided into the Roz- the revenue department to take
’adalat, or Court held on a Sun- charge of an estate and collect the
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revenues on account of Govern- East-India Company by the titular
ment, or to investigate and report Moghul. I t  is used also in the
their amount ; or in the judicial early reports for the territory ot
department, as a judge and arbi- which the revenue was receivable
trator in civil causes. under the grant in Bengal.^

Daubar, (Persian) A court, a royal Dewanny-Adawlut, (Diwain Ada- 
court, an audience or levee. lat—Persian) see Adawlut.

Dewax, (Diwan—Persian) A royal Diyat, (Arabic) The price ot blood, 
court, a council of state, a tribunal a tax imposed for any act ot oi-
of revenue or justice. A minister, fence against the person : incases
a chief officer of state. Under the of homicide, payable to the reia-
Mubammadan government it was tives of the deceased,
especiallv applied to the head fi- Fatwa, (Arabic) A judicial sen- 
nancial minister, whether of the tence, a judgment; but more usu-
state or of a province, being ally applied to the written opinion
charged, in the latter, with the of the Muhammadan law officer ot
collection of the revenue, the re- a court.  ̂ .
mittance of it to the imperial Firman,(Furman—Persian) A man-
treasury, and invested with ex- date, an order, a command, a pa- 
tensive judicial powers in all civil tent. .
and financial causes. Under the Fobjdar, (Faujdar- Persian) An
Maratha government the Diwan officer of the Moghul government, 
was the chief minister after the who was invested with the charge 
Pradhan. The title also denoted of the police, and jurisdiction m
the head officer of any revenue or all criminal matters. A criminal
financial department, as the Diwan judge, a magistrate. The chiei ol
of the mint, of the jewel office, a body of troops.  ̂
and the like ; in which sense it is Fou.tdary, ( I aujdan — Persian) 
retained under the British govern- subst. The office of a magistrate 
ment, as tho Diwan of the mint, or head of police, or criminal
of the bank, of the salt-agency, judge, ndj., Eclating to the office
and, formerly, of a collectorate, of Faujdar; criminal, as opposed
nnd’is even applied to the mana- to civil; levied as a tax; for the
-rers of Zamindaris for native pro- support of the police, &c. 
prietors, and to native servants Foujdary Adawlut, (Faujdan 
intrusted with the management of ’Adalat—Persian) see Adawlut.
the financial interests of a house The chief Criminal Court in the
of business, or of anv responsible Madras presidency. By Act y J H.
individual. The title of Diwan, of 1842, all the Courts of the 
or office of Diwanl, equivalent to highest jurisdiction were directed 
the ri 'ht of collecting the whole to be called “ Sadder Courts, 
revenues of Bengal, Bahar, and J.iciu, (Persian) A tenure common 
Orissa, was conferred upon the under the Muhammadan govern- 
East-India Company by the nomi- ment, in which the public revenues
mil emperor of Hindustan, Shall I of a given tract ot land were made
’Alim in 17G5 I over 1° a servant of the state, to-

Dewanny,(Diwanl—Persian)adj.Of I gether with the powers requisite
or relating to a Diwan, civil, as to enable him to collect and ap-
onnosed to criminal, subst. The propriate such revenue, and admi-
otiice jurisdiction, emoluments, 1 nister tho general government ot 
* 0. of a Diwan. The right to the district. The assignment was 
receive the collections of Bengal, ; either conditional or uncomli-
Bahar,and Orissa, conferred ou the 1 tional ; in the former case, some
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public service, aa the levy and and 3. Those held under grants
maintenance of troops, or other from the Peshwas, generally Brail-
specified duty, was engaged for: mans or Marathas of low family:
the latter was left to the entire 1 they were all allowed to retain 
disposal of the grantee. The as- their lands on the principle of
signment was either for a stated securing their services on a mode-
term, or, more usually, for the rate scale, preserving the sove-
lifetime of the holder, lapsing, on reignty of the British government
his death, to the state, although entire, and interference with the
not unusually renewed to his heir, chiefs on extraordinary occasions
on payment of a Nazarunah, or only. W ith regard to the Jagir
fine, and sometimes specified to in general, the especial object and
be a hereditary assignment; with- character of the grant was com­
mit which specification it was held monly specified by the designation
to be. a life-tenure only. A Jagir attached to it. The term is also
was also liable to forfeiture on in use, although with some license,
failure Of performance of the con- to designate temporary grants,
ditions'on which it was granted, allowances, or stipends, from the
or on thb.'holder’s incurring the government to individuals,
displeasure of the emperor. On J a m a d a e , (Jama’dar—Persian) The 
the other hand, in the inability of chief or leader of any number of
the state to vindicate its rights, persons; in military language, a
a Jagir was sometimes converted native subaltern ollieer, second to 
into a perpetual and transferable the Subahdar; an officer of police,
estate; and the same consequence customs, or excise, second to the
has resulted from the recognition llaroghah ; a head domestic ser-
of sundry Jagirs as hereditary by vant, a sort of major-domo, but
the British government after the unconnected with the table de­
extinction of the native govern- partment: among the Marathas,
ments by which they were origi- an officer appointed to protect the
nally granted ; so that they have crops from the depredations of an
now come to he considered as army and its followers,
family properties, of which the 1 \ a m a v i s d a i !. (Kamavisdiir— Mara- 
holders could not be rightfully tin) The head revenue-officer of a
dispossessed, and to which their district, entrusted also with the
legal heirs succeed, as a matter of police. In Kanara the Kamaishi-
course, without fine or Nazaranah, dar, or Kamavisi-dar was also
such having been silently dispens- especially the collector, managing
ed with. This is particularly the lands that were permanently or
case in the Maratha territories, in temporarily occupied by the state,
which, when first conquered, Jagir the A.min of the upper provinces,
grants were found to he numerous, K avilgae, (Kavalhar—Tamil) A 
reducible to three classes—I. protector, a guardian, a watchman;
Those held by descendants of the the village watchman, who also
original ministers of the Baja3, as commonly acts as a messenger
the Pratinidhi and the Pradhans, | and guide for travellers.

* prior to the usurpation of the K azi, (Arabic) A Muhammadan
Peshwa, but continued, in some Judge, an officer formerly appoint -
instances, under his rule; 2. Those ed by the government to admi-
held by military chiefs, on condi- nistcr both civil and criminal law,
tion of service, some of whom have chiefly in towns, according to the

> V  held their fiefs from the time of principles of the Kuriin: under 
the Muhammadan monarchies ; the British authorities the judicial
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functions of fclie Kazis in that lar: in Hindustan, a subordinate
capacity ceased, and, with the ex- or separate district; the country,
ception of their employment as the provinces, or the stations in
the legal advisers of the courts in the country, as opposed to the
cases of Muhammadan law, the Sudder (Sadr), or principal sta-
duties of those stationed in the tion or town : any other place
cities or districts were confined to than the ordinary place of̂  office
the preparation and attestation of or residence; as a Daroghah,
deeds of conveyance and other leaving a police station to go to a
legal instruments, and the general village in his jurisdiction, is said
superintendence and legalization to have gone to the Mnfassal, and
of the ceremonies of marriage, fu- the same is said of a villager who
nerals, and other domestic occur- has gone from his cottage into
rences among the Muhammadans. the fields : its most usual applica-

KXzi a l - K u z a t , (Arabic) The prin- tion in Bengal, however, is to the
cipal Kazi under the British go- country in general, as distinct
vernment, the head Muhammadan from Calcutta,
legal officer of the Sadr ’Adalats, Moonsiir,(Munsif—Arabic)Equit- 
or chief Courts of appeal. able, just: a decider of what is

Kutwax, (Persian) The chief officer just, an arbitrator, a judge: ap-
of Police for a city or town, a plied under the British govern-
superintendent of the markets. ment, to a native civil judge ot

L a ku iuaj, (Arabic) Bent-free land, the first or lowest rank.
applied to land exempted for some M ufti, (Arabic) A Muhammadan 
particular reason from paying any law-officer, whose duty it was to
part of the produce to the state. expound the law which the Kazi

Mahaxkaiu, (Marathi) A revenue was to execute: the latter, in
and police officer in charge of a British India, usually discharges
district: in the former depart- the duties of the Mufti also,
ment be was usually subordinate NaIb-i N a z i m , (Persian) A deputy- 
to the Kamavisdar ; in the latter governor and administrator of
he was accountable to the govern- justice: an officer nominally under
ment direct, or to its representa- the Nawab of Bengal, but ap-
tive in the district. pointed by the British authority

M ax, (Arabic) Wealth, goods, ef- to superintend the administration 
t'ects, property of any description : of criminal justice. The office
in Muhammadan law it is some- was abolished in 1790. 
times used for personal as opposed N awab, (Arabic) A viceroy or go­
to real property, or for money as vernor of a province under the
distinguished from goods and chat- Moghul government, whence it
tela: in India it was used for the became a mere title of any man
public revenue from any source of high rank, upon whom it was
whatever, but more especially for couferred without any office being
that derived from land, to which attached to it.
sense, as a fiscal term, it is now N izamct (Nizdmat—Arabic) The 
restricted, or the revenue claimed office of the Nizan., the adminis- 
bv the government from the pro- tration of police and criminal law: 
duce of cultivated land, the wealth as a financial designation it was 
of the state. | applied, under the Muhammadan

Massab, (Arabic) A throne; a j government, to lauds paying
large cushion on which they re- revenue to the Nazim, not to the 
eljn,. Diwau, or financial minister of a

M ofusbil, (Mufas.nl— Arabic) Pro- province, termed also Nizam at
perty separate, distinct, purlieu- Mahall.

' e° lfe X
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N izamttt!A dawll'T, (Niz&mat’Ada- occupant may admit a partner:
lat—Arabic) The chief criminal the term is principally current in
Court, or Court of the Nizam, ap- the countries inhabited' by, or
plied at present to the chief cri- subject to the Marathas, and ap-
niinal Courts of the British pro- pears to be an essential Marathi
vinces. word, being used as a respectful

Panchayit, (Punchait — Hindus- title in addressing one of that na-
tani) A native court of arbitration, tion, or a Sudra in general, 
consisting of live or more members Peon, (?) The term commonly used 
chosen by the parties themselves, by Europeans for the Persian
or appointed by the civil officers word Piyadab, a foot-man, a foot-
of the government, for the deter- soldier, an inferior officer of police
mination of petty disputes among or customs, or of courts of justice,
the people, especially in matters usually wearing a badge, and
affecting the usages of cast or armed With a lance or sword and
occupation : (however prized by shield: in some places the term
the natives when other means of denotes a kind of local militia hold-
obtaining justice were unavailable, ing lands on condition of police or
and when Panch-parameswara,the military service: it is also com-
Paneha is the supremo deity, was monly, though laxly, used as a
a proverbial phrase in the south synonym of TIarkarah, to denote a
of India at least, there are now running footman, a courier, a mes-
few occasions in which this sort senger.
of assembly is spontaneously had P eeg u n n a h , (Parganah—Persian) 
recourse to, or in which its judg- A district, a province, a tract of
ments are regarded as decisive, country comprising many villages,
and this notwithstanding great but of which several go’to consti-
pains have been taken by the tute a Chakla or Zillah (Zila’) : the
British government to render it actual extent varies, but the dis-
effective). tinction is permanent.

Pahmt, (Pandita—Sanskrit) A Pesukar, (Peshkar—Persian) An
learned Brahman, one who makes agent, a deputy, a manager in
some branch oi .Sanskrit learning general tor a superior or proprie-
his especial study, and teaches it. tor, or one exercising in revenue

Patel, (Hindustani, Patel, Mar.) or custom affairs a delegated au-
The head man of a village, who thority : in Bengal the native offi-
has the general control and man- cer in a Judge’s or Collector’s
agement of the village affairs, is office, next in rank to the Si-
head of the police, and exercises, rishtahdar or head native officer
to a limited extent, the functions in such office, who has the general
of a magistrate ; he is also the superintendence of the eslablish-
principal agent in the realization ment and charge of the publiy
°f the revenue, and the chief me- records and official documents and
dium of communication with the papers,
officers of government: in the Poligar, (Paligara—Mar.) A petty 
Maratha countries the office is chieftain: in the south of'India
frequently held under a govern- especially in Karnutri, the Pol War,'
ment grant, in many instances that or Poly gar. of early writers, oceu-
of the government of Dihli, and pying chiefly tracts of bill and
lias certain emoluments andprivi- forest, subject to pav tribute and
leges attached to i t : it is here- service to the paramount state,
ditary and saleable with the con- hut seldom paying either, and
Hl'nt of government, and the actual more or less independent, subsist-
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in^ in a great measure by plunder: Nizamat ’Adalat—Arabic) The
on the subjugation of the country chief criminal Court of the Corn-
most of the Poligars were dispos- pany’s government in the Presi-
sessed, some were pensioned, and dency ot Bengal,
a few were allowed to retain some Talliak, (Tulayan Malayalam) 
of their villages at a quit-rent; A head-man, a chief.  ̂
these have now subsided into Talookdab, (Ta allukdar Persian) 
peaceable land-holders. A holder ot a Talook (Ta alluk):

P rincipal Sudder A wees, see in some places a government offi-
Sudder Ameen. cer 5 a collector of revenue from

R ajah, (Raja—Sanskrit) A king, a the cultivators, either on behalf of
prince, a title given by the native the state or of the farmer ot the
governments, and in later times revenue, whose undue exaction it
by the British government, to is his duty to prevent.
Hindus of rank: it is also assumed Talookdaiu, (Ta’allukdari — Per- 
by petty chiefs in various parts of sian) The tenure, office, or estate 
Hindustan, and is not uncom- of a Ta’allukdar.
monlv borne by Zammddrs. W at an, (Arabic) Country, native

SX l i s a s ' ,  (Persian plural of the Ara- country, place of residence, home: 
bic Satis, a third or one of three) amongst the Marathas it _ has
Umpires, arbitrators. come to import any hereditary

Subahdak, (Persian) The governor estate, office, privilege, property,
of a Subah or province, a viceroy or means of subsistence, a patri-
nuder the Moghul government : mony.
a native military officer. ZamIndak, (Persian) An occupant

SuBAHDAiii, (Persian) The office of ot land, a laud holder : the rights
governor or viceroy. of the Zamnidar have been the

So DDEs Ameen, (Sadr Amin—Ara- subject of much controversy with 
hie) A chief commissioner or arbi- reference to his character as here- 
trator, the title of a class of native ditary owner of the laud he oc-
eivil judges under tbe British cupies, or as the responsible col-
government, distinguished as Sadr lector only of the revenues on
Amins and Principal Sadr Amins: behalf of the Government. Under
these are the second and third in the Muhammadan administration
rank counting from the first or the latter was the capacity in
lowest, viz. the Munsifs. which the Zamindar was ordma-

Sl'DDEB A i) aw let, (Sadr ’Adalat— rily considered, and the chiet au-
Arabic) The chief court of civil thorities never hesitated to exer-
iustice, the Company’s chief court cise the power, when they pos-
and court of final appeal in India sessed it, of turning out a Za-
in the Madras presidency. mmdkr and placing another m

S udder D ewannv A dawlut, (Sadr the Zamimiari, whence the one
Iliwata ’Adalat—Persian) The in possession was termed Sanadi
chief Court of civil judicature, the or AMoimi, the Zamindar In pa-
Company’schief courts, and courts tent or command. Whilst man-
of llnal appeal in Iudia, in the Pro- aging lands and realizing the 
ddencies of Bengal and Bombay. revenue the Zamindar was al-

S r until P oujdaet Adawlut, (Sadr lowed a fee or commission of ten
PaujdAri * Ad&l&t—Persian) The per cent upon the total collections,
chiet criminal Courts of tlie Coin- I and a portion ot the land was ex- 
puny's government in the Presi- | empted from the revenue asscss- 
dem ivs of Madras and Bombay. incut to the extent ot live per

►Suddkr N izaaiat Ajjawjl.lt, (ttadr cent, on the collections, under l ho
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name of Nankdr, being intended many Zamindaris which were held 
for the personal support of the originally under a special grant
Zamindar and his family: further were converted into hereditary
deductions from the stipulated proprietaries, and the Znmindars,
amount of revenue, termed Ma- appropriating by fraud or force
thaut, were also allowed, to cover very extensive districts, assumed
various charges borne by the Za- the state of chiefs and princes,
mindar: on the other hand, he and were sometimes powerful
was empowered to levy internal enough to resist the authority and
duties and customs on articles of withhold the revenues of the
trade passing through his district, state. The question of right was,
and to impose petty taxes, or Ab- however, set at rest in Bengal,
wafts, on the cultivators, in ad- Bahar, and Orissa, in 1793, b c
dition to the portion of the pub- the terms of the perpetual settle-
lie revenue demandable from them ment, which recognized Zamindars
individually : on his relinquishing aud independent Ta’allukdars as
the management of the Zamm- “ actual proprietors,” enjoying
dari, or being removed from it their estates in absolute ownership
without cause of grave offence, it ' as long as they paid the govern- 
was customary to assign him, as ment revenue, or nine-tenths of
Malikanah, ten per cent, on the the fixed nett proceeds of the
Sadr collections, or the same rate lauds, and liable to dispossession
on the nett collections when held in case of failure, by the sale of
Kims, or managed by the govern- their lands at public auction. The
ment officers direct. But although same measure was subsequently
in these respects the Zamindar adopted at Madras, and Zamin-
appears to be a representative of dars were designated as proprietors
the State, employed to realize of land, along with other classes
and transfer to the public treasure with whose rights and recognition,
nine-tenths of the revenue, and as was afterwards explained, it
to be nominated or removed at | was not intended to interfere, 
pleasure ; yet the practice o f he- : Zasii'ndaiu , (Persian) The office 
reditan succession, and the right and rights of a Zamindar, the
to mortgage and sell, partook tenure of a Zammdari, the tract
more of the tenure of ownership, of land constituting the posses-
aud extensive tracts came to be sious of a Zamindar.
held by successive generations of Z il l a h , (Zila’—-Arabic) Side, part, 
the same family, through more or a division, a district: under the

***. less protracted periods, in some British administration, a province,
instances apparently from a date i a tract of country constituting 
anterior to the fiscal regulations | the jurisdiction of a commissioner 
of the Muhammadangovemments; | or circuit judge, and the extent 
in the decline of tho latter, also, I of u chief colleetorate.
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Worhs by the same Author.

The H istory of the Atabeks of Syria and P ersia, by
Muhammed Ben KMwendshah Ben Malimud, commonly called Mirk- 
hond. Now first edited from the Collation of Sixteen MS. by AA . H.
Morley. To which is added a Series of the Coins struck by the Ata­
beks, arranged and described by W. S. AV. A aux, Esq. Royal 8vo.
7 plates. London, 18-18. Printed for the Society for the publication of 
Oriental Texts.

An A nalytical D igest of all the Deported Cases decided
in the Supreme Courts of Judicature in India, in the Courts of the 
Hon. East-India Company, and on Appeal from India, by Her Majesty 
in Council. Together with an Introduction, Notes, illustrative and 
explanatory, and an Appendix. 2 Arols. royal 8vo. London, 1849—51.

An A nalytical D igest, &c. New Series. Yol. I .  royal
8vo. London, 1852.

A Descriptive Ca t a l o g u e  of the H istorical MSS. in
the Arabic and Persian languages, preserved in the Library of the 
Royal Asiatic Society of Great Britain and Ireland. Printed by order 
of the Council. 8vo. London, 1854.

Description of a P lanisfheric A strolabe, constructed
for Shah Sultan Husain Safawi, King of Persia, and now pre­
served in the British Museum; comprising an account of the 
Astrolabe generally, with Notes, illustrative and explanatory : to which 
are added concise Notices of twelve other Astrolabes, Eastern and 
European, hitherto undesci’ibcd. Grand-eagle lolio, with 21 Plates.
London, 1850.


