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ADVERTISEMENT.
l Tue félloWing Treatise has beeu com pijleld in

a great measure from two Arabic works of high
celebrity among the Moochummudans of India—

. the Sirajiyyah, and its commentary the Shuree-

feea, and is little more than a condensatmn of

~ their contents, reduced to an Enghsh form The -

g 2

‘ :Szra_]z,yyah is fur by bmef and ubatruse, and, with- g
out the aid~" .’commentary, or a living teach- -

er, W unfold and illustrate its meanmg, can
with dlﬁiculty be understood even by Arabic
scholars. Tt is not therefore ‘matter of surprise,
that its Translation by Sir William Jones
should be almost unknown to Engllsh lawyers,
and be perhaps never referred to in His Ma-
jesty’s Supreme Courts of Judicature in India.
With the assistance of the Shureefeea, it is
brought within the reach of the most ordinary

_capacity ; and if the abstract Translation of that
‘_ Qommentary, for which we are also indebted to
- Sir William Jones, had been more copious,

' nathmg further would have been requisite to
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give the English read&r a, camplate vmw of
excellent system of Inhentamﬁu ik

The Moohummudan law
Kooran, and traditionary d

usgons of the Pro-

phet and his. companions ) Wlth Pespect to

the autkenticity or meaning of some of these
decisidnis, there may be a doubt in the mmds of

trae Moohummudans.  But in matters of he- ¢
~ ritance, I believe, there is less difference of

nion hetween the four great sects that divide the

orthodox Moohummudan world, than on any .;

}‘._ &

other branch of the law. The doctnnes ‘which
are here adduced are those of Aboo . Hzmeqfa

and his disciples 4boo. Yoosuj‘*‘- d Mookum-
mud, which are received by the ordoedox Moo-
hummndans of India, and alone formed the law
of this country, while under the sway of the
Moghul Emperors. The ITmameea Code is now
administered by the Honorable Company’s |

(
)
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Courts to Shias, when both parties are of that
persuasion.  But the general law of the coun-
try is still that of Abvo Hunec;‘fa and T am not
aware that any other has ever been admlms-
tered to Moohummudans. by His Majestys
Supreme Court. . = .

Besides theSwachJah and Shureqfeeu other
works are occasionally referred to throuo*hout
this essay ; but they are chiefly on matters which

fm;hdéd on the
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ﬂn not strictly form a part of the Law of Inhe-
ritance.  The important subjects of parentage,
gstreated ‘of in the third chapter; and of the
 powers of execntors, comprehended in the ﬁrst
/ have been drawn entirely from other sources.
* The Sirajiyyah and Shureefeea are. prmted
: toge’ther, and forin one book, the text ‘being
_distinguished from the Commentary by a fine
- drawn over the former. The references are to the
edition published at Calcutta in the year 1236
_ of the' ngee, the pages of which do not always
tbrréspond with the recent feprmt ' The ex-
* tracts from the Koodooree are in general from a
" manuseript in my own possession ; but with the
exception of that in the fifth chapter, they may
be usnally found in the Hidaya, which is little
more than a commentary upon that work. The
quotations from ‘the Hidaya have been made

from the Arabic edition printed at Calcutta. Of

Mr. Hamilton’s Translation from the Persian,
which is 'also referred to by the volume and
the page, for the greater satisfaction of the Eng-
lish reader, there is,” I believe, only the quarto
edgtmn, published at London, in 1791. The

_ Jowhurrut-oon Nuyyerah, another commenta~

- rymtbe Coodooree, is still to be found only in
manuscript, though it well deserves in my opi-
~ mion to be printed. It is of later date than the

L



Hidaya, and is perha,ps more. valuable in ﬂﬂlm’?
respects. The extracts are fmm a copy}mhmhg _
belonged to the late Kazee-ooleKoozzat and [
have been able to indicate them only by mt;mg;ff‘
the book or_chapter in Whlch the may be
found, in case the reader should have an oppor—-w_,
tumty* and think it worth hls whlle?”___!to brmgg
them to the test of actual collatlon The refe~
rences to the Inayah, a commentary on the Hi-
daya; (itself on]y a comment as alread y obs"efv{:f
ed,) and the valuable collection of declsmns \
called the Futawa Alungeeree, are ‘made to
editions now in the course of pubhcatlon from
the Education Press. The only other work re- '
ferred to is the Futawa Sirajiyyah ; and the
extracts have been taken frony the edmon pub- "
lished in 1827 at Calcutta. )
On appearing before the public as the author
of even so humble a work as the present, it be~
comes me to apologize for the errors Whlch
notwithstanding my utmost care, it may be
found to contain. No pains have been spared to
render it as correct as possible. I have anxiously ‘
compared the text several times with the works
which are quoted in support of it, and have
rigidly discarded every thing for which there
did net appear to be sufficient authority. Of my
own opinions, the reader will find that‘I.vhave i
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been sparing; having hazarded an argument
but seldom, and then chiefly on the meanmg of

my authorities, which it has been my sole ob.]ect"
to place before him in the plainest langnage, It
is not without much diffidence, and a painful
sense of the respons1b1hty which will attach to

me as a member of the legal professmn, if T
should unhappﬂy become the means of pervert—
ing the judgments of my brethren on points

which deeply affect the interests of their Moo~
lhummudfin fellow subJects that T now venture
‘0 gwe my performance to the world. From the

\ttornies of the Supreme Court, for whose use
it was ongmally undertaken, I am sure of meet-
ing with every possible indulgence. I donot
expect less from the candour of the Gentlemen of
the Bar. And if my performance should meet
with ”ﬂﬂur united approbation, T shall not be
apprehenm% for the ultimate Judgment of the

public at large
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INHERITANCE.
—«%
CHAPTER L

Of the General Application of a Mookummudan’s
 Estate.

e

Tae property of a deceased Moohummudan is
applicable in the first place to the payment of his
funeral expenses ; secondly, to the discharge of his
debts; thirdly, to the payment of legacies as far as
one-third of the residue; and the remaining two.
thirds, with so much of the other third as is not
absorbed by legacies, are the patrimony of his heirs*,

The funeral of a Moohummudan comprehends
the duties of washing, shrouding, and interring his
body ; all of which are to be performed in a manner
suitable to his conditiont, and even in preference to
the payment of his debts, where his property is in-
adequate to both purposes}; with the exception how-
ever of such debts as have been charged by pledge

* Sirajiyyah, Appendix, No. 1.
+ Shureefeea, Appendxx, No. 2,
:t Ibid, No. 3, :

Funeral
expenses
payable be-
fore debts.
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or otherwise on partlcu]ar property, for the. payment
of which such property is primarily liable*, . b
Debts of every .description  take precede )
. legacies and the claims  of heirs, but debts acknow«l
ledged on death-bed are postponed to all others,; o

unless they.appear to have been incurred for known
and sufficient reasonst. With this exception all

debts are on an. equﬁl footmg‘; no creditor bemg
preferred to another, but all recewmg the full amount
of their: respective claims, or a mmble share of

the property where it is madequate to the com.
plete discharge of all the debtst. Bya provmonl
perbaps peculiar to the Moohummudan law, debts

not actually due at the time of the debtor’s death,
" become payable immediately on the Qqcmrgnéeiof "
that event, This is founded on the con‘sidéi'atiox;
that the privilege of postponement is a personal
right of the debtor, which dies with him ; and,,“ac-

cordingly, the death of a creditor is not attended
with the same effect, because the person to . whom

the right of delay belongs is still alive§. .

A dispute for priority can seldom arise between the' :
heirs and. legatees whose interests attach to different.
portions: of the estate. But if such a case should
oceur, the author of the Shureefeea observes, that the
legatee would be eutitled to the preference so far as

* Sirajiyyah, Appendix, No. 4.
2y Jowhurrut—oon—Nuyyerah, Appendlx, No. 5, and Shureefeea,
ibid, No. 6. o i
1 Shureefeea, Appendix, No. 7.
§ Jowhurrut-oon-Nuyyerah, Appendix, No. 8,



a third of the property*. . Thus, if the legacy were
a third of the testator’s dirkems, or his goats, and
two-thirds of them should happen to perish, leaving

the remaining third still within a third of his whole

estate, the legatee would be entitled to itf. Itis
only, however, when the articles out of which the
legacy is to be pdid are homogeneous, as money,
goats, and generally ‘such commodities as are esti-
mable by weight or measurement of capacity, that
the precedence of the legatee to the heirs can be of
any avail to him; for if the articles be of different
kinds, as for instance a bequest of a third of the
testator’s apparel, the apparel being of various de-
seriptions, the legatee would be entitled to no more
than a thivd part of the remainder, in the case of
loss, even though the whole of the remainder should
still fall within a third of the general estatet.

The law is so careful of the interests of the heirs,
that it protects them against the gratuitous acts of
their ancestor upon death-bed, as well as against his
bequests, beyond a third of ' the clear residue of his
estate, after the payment of funeral expenses and
debts. Accordingly, gifts made in these circum-
stances must not, together with legacies, exceed the
third, unless confirmed by the heirs after the donor’s
‘death§ ; and it is material to observe, that assent

¥ Shureefeea, Appendix, No, 9.
*  t Hidaya, Appendix, No. 10, and see Mr. Hamilton’s translation,
yol. iv. pp. 488 and 489,

1 Hidaya, Appendix, No. 11, Translation, vol. iv. p. 490.

§ Hidaya, Appendix, No. 12, Translation, vol. iii. p. 162.

i

Gifts on
death-bed
how far
lawful.



before death is not sufficient*. And neither gifts in

a last sickness nor legacies are valid toany *emtent 3

unless so confirmed, where the person in whose favor

they are made is also an heir. dn like mannerg’the |

¢ law is so jealous of the partiality of the deceased for
any particular heir, that acknowledgments of debt

made on death-bed in favor of an heir are utterly vmd,

. e unless afterwards assented to by the other heirst. As
voce. ‘the lawhas placed no controul’ over a husband’s
power of divorce, he might, by exercising it in his

last moments, deprive a wife who had incurred his

1is or. displeasure of her right of inheritance; but that is
fect on Wi obviated by a provision, thata divorced wife shall

dow’s right
of inheri-  yotain her vight of inheritance, unless  her husband

tance.

' * suarvives the completion of her iddut, or the period
during which it is' unlawful for her to enter into
another marriage}. = There is one way, however, in
which a' husband can even upon death-bed ma-
terially reduce the share of the inheritance to which
his wife would be entitled, that is, by marrying or
acknowledging a marriage with another woman, by
which means the widow’s share would be. divided

&

‘% Pecanse their right has not yet accrued, and the assent may be
annulled upon the death of the testator. Hamilton’s deaya, vol. iv.
p.A470.

+ Jowhurmt-oon‘Nuyyerab, Appendlx, No.13. Hldaya, Appen-
dix, No. 14. Translation, vol. iii. p. 164.

1 Hidaya, Appendix, No, 15. Translation, vol, i. p. 279. The
iddut of a divorced woman is in general about three months, when
she is not pregnant. Of a pregnant woman, the éddut isnot accom-
plished until her delivery.: Ibid, p. 359 and 360. :



. among both equally. The w:fe uewly m:m-}edt o'

acknowledged would also be entitled to a reasonable

(§)

dower; but that as a dabt would fall on thﬁ L

'g'eneral estate™®, . » :
‘Women are not entrusted thh the power af
dlvorce, but, in the acquisition and disposal of pro-
~ perty, even those ‘who are married do not labor
under any disabilities, but such as are common to
both the sexes. The rules for the succession toa
woman’s estate are the same as those for the succes-
'sion to 'a man’s, with this exception, that the share
of a husband in his wife’s inheritance is double that
of a widow in her husband’s, as will be seen more
‘fully hereafter. ) |
Though a Moohummudan is dlsabled from dis-
posing of more than a'third of his property by will,
or by death-bed donation, he is nevertheless at
liberty to appoint an executor for the 'administration
of the whole, and an important question arises as to
the nature and extent of theexecutor’s power over the
property. The executor of a father is the guardian
of his minor childrent, and is in that capacity invest-
ed with powers over their property, which are not
possessed by ordinary executors. That he may
lawfully sell so much of it as is movable, there is no
doubt, nor any confliction of authorities upon  the
point. But his power of disposing of the immova-
. ble property of his wards, except under circum-

oy deaya, Ap. No 12. Pranslation, vol. iii. p. 162
-}- Hamilton’s deaya, vol, iii. p. 520.

Executors.

Executor
of a father ;
his power
over  the
property of
minor chils
dren,



stances of mnecessity or extrabrdinafy ﬁdvantage, :
perhaps open to question. * Some difference exists
between the older and latér writers on this snbjééf j
though Thave not been able to ascertain the precise
sentiments of 'the former, the only anthorities with
which T am: ‘acquainted being contradictory. = In the
extract from the Taayah cited below®, it is stated
that the s by an executor of the immovable
propetty of a minor heir was lawful according to'the
ancients, while, in a passage quoted by Mr, Mac-
naghtént from the Askbaho Nuzair,itis represented
as their opmlon, that such a sale is unlawful. ' With
respect again to the sentiments of the moderns,
we are informed by the author of the Inayah,in
the extract last reférred to, that *they have said an
executor may lawfully sell the immovable estate
of a minor heir, when the deceased has left debts
which cannot be otherwise discharged, or the price
is required for the supply of the minor’s necessities,
or a purchaser is willing to give double the value
for’ the property.” 'The language of this extract
is less strong than that of the Ashbuho Nuzair,
where the sale of a minor’s immovable property
is said to be positively forbidden by the moderns,
except in the three cases above-mentioned, and in
four others of similar expedience or necessity, 1t
is still possible, however, that the circumstances

* Appendix, No. 16. '
+ Principles and Precedents of Modhummudan Law, Appendxx,

Chap. viii, Sec. 14.
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has conferred on hu;n, and sre ot 40 be omm ‘ere.d
as mdmpensable to the creation. of such an_ wtere%g
in the immovable estate of his ward as wmlld entgt]fe-
him to dispose of it. This view of ﬁrtshe case, is
strengthened by two other passages of the Inayalc 4
in which the author speaks of the executor's power
to sell the immovable property of a minor wuhout
any reserve or qualification, assumes and. reasons
upon it asa thing generally known and admltted

contrasts it with his more limited controul over thg
estates of major heirs, and deduces from it his
farther power of making a partition of the deceased’s

immovable property so far as relates to the portions
of minors. The case of partition merits particulac
attention, because it involves the interests of third
parties. . The author supposes the deceasged to have
bequeathed a third of his estate to a stranger, and to
have left heirs of the remamder, some of whom are of
age and absent, and the others are minor, In these
circumstances, if the executor should make a parti-
tion of the estate, giving to the legatee his third, and
reserving two.thirds for the heirs, the partition is
lawful and binding on all the heirs with respect to
the movable property, but on the minors only, as
to the immovable. ¢ This difference between the

% Appendix, Nos. 17 and 1.
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movable and immovable  property, arises (as the
author informs us) from the fact, that when the heirs
are minor, the executor hits the pdwérjofseﬂin:g their
portions, both of the movable and immovable |
estate; but when they are of age, he has not the pow-
e to sell the immovable estate so far as they are
concerned, his authority extending no farther than
to the sale of the chattels: and such being the case
in sale, so0 also is it in partition, which is but a spe-
cies of sale.” The executor being invested with a
general power of making a partition of immovable
property on behalf of a minor,it may be inferred,
that he is placed under no other restraint with re-
spect to the sale of such property, than the obliga-
tion of shewing its necessity or expediency, and that
an advantage to the minor much more moderate than
double the value of the property, would justify him
in disposing of it. ; \ b
With respect to heirs, who have arrived at majori-

2

The pow-
o s, Ly, a father’s executor has no ‘power over their pro -
theroper- perty when they are present ; but in their absence

tyofadulis. 1o 1o invested with the general power of preservation,
under which he may sell their movable estate, the
price being more easily preserved than the actual
articles themselvest. It is only, however, ‘with  re-
spect to sach movables, as have been left to the
absent adult by his  father, that the executor is in-

vested with this powert.

* Hidaya, Appendix, No. 19. Translation, vol. IV.p. 553,
+ Futawa Sirajiyyah, Appendix, No. 20.



_..The execator of a mother, brother, or. paternél cu;lt'};e iy
uncle, is invested with the same general power over iother,c.
_the portions of ‘minors and absent adults, as the .
executor of the father pogssesses over the -property of

the latter; i.e. the power of preservation, under,

which he may sell so much®of it as is movable®.

But his authority is strictly confined to the pros

perty left to the heirs by his testator v . 0o

When the deceased has left debts or legacies which Execator's

; 5 . power for
the heirs decline to discharge, the executor may paymeut of

debts  and
lawfully sell so much of his testator’s estate as is " legacies.
requisite for their liguidation, whether the heirs be
minor or adult, and however they may have been
related to the deceased. Upon these points there is
a general agreement of authorities}. But whether
an executor may lawfully sell the whole of his tes-
tator’s estate when it is not entirely absorbed by the
claims upon it, is a question upon which there is
some difference of opinion. That he may lawfully
sell the whole of the movables, all coneur. But
with respect to immovable property, according to
Aboo Yoosuf and Moohummud, no . more of it
can be sold by an executor than is necessary for
the payment of debts and legacies. Aboo Hunee-
Jfa, on the other hand, considered, that a power to
sell a part implies a power over the whole, and that

9

* Futawa Sirajiyyah, Appendix; No. 21. Hidaya, Appendix, Nos
. 292 Translation, vol. iv. p. 554.
- + Inayah, Appendix, No. 23.
1 Inayah, Appendix, No. 24. Futawa Alumgeeree, Ap. No. 25,



the remainder may also be lawfully sold by an exe-
cutor®. In this, as in the case of a guar‘dian’,-iht is
proper to distinguish between the strict legal right,
and its discreet and judicious exercise ; and it would
seem that though an executor be actually possessed
of funds of the deceasétl; adequate to the discharge
wof his debts, yet that if he do proceed to sell his im-
movable estate, the sale is. notwnthstandmg law.
qu‘ e R S e
Powerof ~ When two executors have been appomted one of
exccntor  them cannot lawfully act withoat the concurrence
Tlare up- of the ofher, according to Aboo Huneefa and Moo-
YL hummud, except in the following instances ; viz. the
purchase of requisites for the funeral, and of food
and clothes for young children, the restoration of
articles which had been deposited with the testator,
or usurped by him, or acquired under defective con-
tracts of sale, the general preservation of his propert ¥s
the payment of debts, the discharge of specific lega-
cies, the manumission of a specific slave, thelitigation
of the deceased’s rights, the acceptance of gifts, the
sale of articles to which any loss or damage may be

10

* Inayah, Appendix, No. 26. Futawa Alumgeerce, Appendix,
No. 27. ‘

t Futawa Alumgeerce, Appendix, No. 28. This point is of so
much importance, that I subjoin a literal translation of the authority.
“An executor sold land to pay a debt of the deceased with its
price, having property in his hands sufficient to the discharge of the
debts : this sale was lawful.  So in the Khuzanut-o0l-Mooftieen.”
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Aboa Yoamf' wm at: npnmn, that ‘execut

and them is no doubt that they may do, so when
:they have been appointed separatelyt. So: also, where

 all cases, though appomtede together

it is clearly indicated from other mrcnmstances, that

‘ such was the intention of the testator. 8

Upon the death of one of two executors, the rlghﬁs :

enjoyed by both do not acerue to the survivor, whose
powers are suspended until the appointment by the
kazee of a successor to the deceased executor, unless
the deceased executor had himself nomma?ed the
~'soryivor or some other person to. be his executor.

And even, when so nominated, Aboo Hunecfa was of
‘opinion, that the survivor cannot lawfully act until

' the kazee has appointed another executor, because

if the Jystator had been content with the discretion
of os¢ person. in the management of his affairs, he
woﬁ!d not have committed it to two persons,

When a sole executor dies, having appointed an
executor of his own will, the person so appointed
becomes also the executor of the original testator,
according to the general consent of the followers of
Aboo Huneefa§.

»

* Hidaya, Appendix; No. 29. Translation, vol.iv. p. 544 and 555.
t Hidaya, Appendix, No. 30. Translation, vol. iv. p. 546.

T Jowhurrut-oon-Nuyyerah, Appendix, No. 31.

§ Ibid, Appendix, No. 32.
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' Phe heirs, |

Sharers.

" Residua-
vies.

The return,

The vlear r&s&d ﬁﬁ

Sharm* In most %ases Aflmﬂ
the shaters have been satisfied :
other class of persons who from th;xt wmxmstame‘f

be termed Residuariest. The name, howavev,usmm

always appropmte, for it may happet tha

ceased hasnot left any relative of the class of sharm;”.

and then the whole will pass to one or more indivi-
duals of the second class. When there are sharers
but no residuoaries, the surplus, which would have
passed to the latter, reverts to the former with two
exceptions, being divisible among them, according
to’ the respective anionnts ‘of their shares s and his,

right of reverter constitutes what is wmm@uy eall.
ed the verurn. Jt ecan but seldom hnpp@ that
the deceased ‘should Jeave no individoal conietted
with him who would fall ander one or other of the
classes already mentioned. But to guard against
this possible contingency, the law luss provided ano-
ther class of persons, who, ﬁmngh many of them are
nearly related to the de*ceased have yet bﬂﬁn deﬁm

g S LR G R . e
e : -

‘% Sirajiyvah and Sosefern, Appending No. 83,
+ Sirajiyy alt, Appe il No. 34, :
1 Su‘ayyyah and ?ﬂeumm«, A ppmdm. “% 36.

4o
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minated distant kindred, by reason of their re
position with respect to the inheritance®. -

- Of the three classes of heirs before-mentloned,
two first are by far the most important, as none of
the distant kindred can ever be admitted to a par-
ticipation in the inheritance so long as there is a
single sharer or residuary to claim it.  The heirs of

a Moohummudan, might therefore, for all practical
purposes, be divided into two classes, sharers and
residuaries ; and these are so distingt from each other,
and the rules for their succession also so entirely
dissimilar, that we may be apt to infer that the law
respecging them was drawn. from different sources.
This conclusion seems to be Justlﬁed by the manner
in which the two classes are treated ofin the Kooran.
The sharers and their portions are specifically laid
down in that book, while of the residuaries there
is only incidental mention as wsubat or heirst; the
name by which they are still distinguished by Moo-
hummudan  lawyers. They are, however, alluded
to in such a manuer, that it is obvious their rights
were sufficiently understood and acknowledged by
the persons to whom the Kooran was addressed.

v

* Sirajiyyah, Appendix, No. 36. Arabic Quwee-l-urham, which
amay be more literally translated, uterine relatives.

+ % The Arabic verb ds'saba primarily signifies fo collect and
bind together the branches of a free : hence the secondary sense,
Lo constitute the heir and head of @ family”’ WNote to Trans-
lation of the Bigyate'l b'ahith, by Siv William Jones. Quarto
edition of works, vol. iii. p. 496,

q,

Bl

. Distant

kindred,

 Heirs di-

:visib_'le.‘ into
twoclasses,

sharersand
residuarvies,



And the law respecting them is in fact veferred to
. traditionary decisions of the prophet and his compa-
Y nionsdin the Bigyato'l b'ahith, which professes to
~ contain the dootrine of inheritance as delivered by
Zed the son of Thabt, the residuaries altl&j the
order of their suceession are as distinetly stated‘ S
in the Siragiyyah. And Zeid was not only one of
the prophet’s companions; but was expressly recom-
mended by him-to his followers as their instructor in
. the law. How then shall we aceount for t:he omm- .
sion of so important a class of heirs in the Koéran, .
cumprehendmg, as it does, those who by the
common consent of mankind are the best gntitled
to the succession of  a deceased person, namely his
sons} To me it seems probable, that the law respect-
ing the residuaries is a relic of the old system of
inheritance of the Pagan Arabs, and that tl idoctrine.
of shares was superinduced by Moohuminud, or if
it existed previously to his time, was at Jeast s ma-.
terially altered by him, asto require, in his;opinion,f .
the divine sanction to secure its receptmn by his
countrymen®. | :

* Upon this supposition, there would appear to have been a
strong resemblance between the law of inheritance of the old
* Arabs, and the system of the Romans, before it was remodelled by
Justinian, . Itis impossible to trace the analogy without anticipat-
ing the subjects of the fourth and fifth chapters ; but the point
is curious and interesting, and the reader will pardon me for dwell~
ing on it for a few minutes. The foundation of inheritance under
the law of the T welve Tables was the preservation of families, and,
as daughters became by marriage members of other families, their
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Shduld there be neither sharer nor ~restdum'y, nor bgm‘r:%ensEOr

any of the dnstant kmdred ahve and capable of in- -t

descendants were constantly exc.luded Thus the heu's were, ﬁtst :

chddren, next the children of sous, then the children of sons’ sons,
and so on ad infinitum. It was a saymg of the Khuleqf Allee, that
the childven of his sons were his own children, but those of his
duughters, the children of other men. And the reader will find
hereafter that the residuaries of the Moohummudan law ire, first
sons, then their sons, then the sons of their sons, and so on without

- limit.  As the law now exists, females are residuaries with males
of the same degree, that 19,. daughters with sons, and sons’
daughters with sons’ sons, &c. ; but this may have been an addition
made by Moochummud, as the residuary rights of females are found-
ed on a text of the Kooran ; though it is also possible that he only
- reviveda provision of the old law.. It is not-improbable that both
by the old Romans and the Arabs, as well ag other partially ciyi-
lized nations, the rights of females were originally little regarded,

- and that daughters were in practice left dependant on sons under
both systems, though perhaps not ‘positively excluded by either.

~ By one of the strongest peculiarities of thé old Roman law, the
patria potestas, children . were incapable of acquiring property
during the life of the ancestor in whose power they happened to
be ; and the succession passed as a matter of nécessity from de-
scendants to collaterals, among whom it was regulated by the same
constant principle of the exclusion of the descendants of females,
Fhus, the first of the collateral heirs were brothers and sisters, then
the children of brothers, and so on, in the same manner, through
the remoter branches. There is no trace of the patria potestas,
iit the Arabian system, and, after exhausting the line of descendants,
the inheritance ascends ; but here the succession is still marked
by ‘the same uniform selectmn of males and persons connected with

~ the deceased through males. Thus among ascendants, the first
_ residuary is the father, the next his father, and so on ad infinitum.
 The ﬂghts of the mother and grand-mothers are blended with
those of the father and grand-fathers, in the same manner 2s the
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heriting, “ the estate gﬂes (unless’ there be a
or widower who is: 'ﬁrst entltled to a sha

rights of female descendants ar
same degree. " But this also may o
by Mooharmad to the old systggn, for it is'a conséquence of arule

“be sald to have ‘beeﬂ"su‘peradded?‘ i

which' is found  in the Kooran. In the collateral line the' ‘residu-

aries are first brothers, with ‘whom sisters are united in tﬁe dame
way as daughters with sons; next the sons of brbthem‘f- i)
on without limit through then' descendants, and then in
‘ner throngh the remoter hnesa* But for the exclumon of
under’ the civil law, and the prmcnp!e of ‘representation R
geerns to havé existed in it from the earliest times, the residuary
gystem: of the Moohumimedans, and  the law of inheritance of
the Twelve Tables, would have been ot so much similar as identi-
cal. The leading charactenstlc of both laws, the constant exalu-.
sion of the descendants of females, was gradually relaxed Among
the Romane 'by “the edicts of praetors and the conqﬁtufmns of some
of the “emperory ; but vot finally abolished until the time of Jusu-'
nian, who placed s relatives vonnected ‘with ‘the’ deceased fhrough 7
females, or cognafes, on the same footing with those connected
thirough males, or agnates, and opened the succession 4;9 ascendants,
after the® lind of the descendants is exhausted, T he alteratlons
of Moohummud were less sweeping, but perhaps not less Jtlst
and wise. He not only modified the severity of the old law, by
admitting females to a partxc:pmtion,m the inheritance with males
of the same degree, but, by his doctrine of shares, which allows

of the simultaneous succession of relatives of different lines, thatisy

of ascendants with descendants, he provided for all who, by their.
age, sex, and propinquity may be supposed to have been dependant
upon the deceased, while in otherirespects he left: the law as he
" found it. Justinian, on;the other hand, may be. said to have
. entirely reconstructed the Roman Law of Inheritance, yet his
system requires the entwq exhaustion of ene line before any mdm-‘
dual of another can be called to. the slightest participation in the




wim HMy be called the mmwr by vom!g- “,, R

form of this contract isas follows : if a pémon of :

unknown descent say to another, “Thoa art myf"
 Mowla, (master,) and shalt mhent to me when

I die, paying my fine when I commit an offence,”
and the other answer, 1 have accepted,” the
contract is valid ; .and if the person addressed
be also of unknown descent, and make the' same
proposal, which is in like manner accepted, they
become mutually liable for the fines of each
other, and the survivor is the heir of his fellow.
The maker of a contract of this kmd may, however,
at any time refract, until his mwla has actually
paid a fine on his behalf}. ; :

Next to the successor by contract is a person in
whose favor the deceased has made an acknowledg-
ment of kindred, but of such a nature as not to
establish his consanguinity, and has persisted in such
acknowledgment ‘to his decease}. “To render an
acknowledgment of this kind valid, three condmons
must be observed. First, it must be in such termsas

i i i e

succession, and the parents of the deceased are thus left entirely
unprowded for, so long as there is a single descendant, however
remote.  Kor the references to the Civil Law in this note, see
Justmzans Inshtu?es, Lab. iit. Tit. 3. and ii—and Heinecciug’ Ele.
menta Juris Civilis, Lib. iii. Ti. i. et seq.
* Commentary on the Sirajiyyah by Sir W. Jones. Works,
quarto edition, vol. iii. p. 658,
_+ Sirajiyyah and Shureefeea, Appendix, No. 37.
3: Slmjlyyah, Appendix, No. 38,

Acknows
ledguent
of kindred.

Conditions
of its vali-
dity.
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atTéast 10’ nﬁply mmxﬁ { the person
Tedged " from’ ‘some’ otlier ‘person than ' the’ acknow
ledger himself.  Thus, if one acknowledges as
brother a person of utiknown descent, »thwwmmpﬁrés, ¥
that the person’ acknowledged js the 'ehild of the
. aekndwie&geﬂmfuﬂm“ Batif'the aakmwledgmem**"“‘
 ‘were in terms’ so vaguef as tmenghsh lexpression
‘cousin,’ fommthme, ‘without! ‘any «thiﬁg., to qualify'it
'by whwh %e dmmt mlght appem- ww "wﬁﬁdf@izém

the descent of the person aaknowledged%‘ﬁfwr* .
it were sufficient to the latter | purpose, (as for in-

v . stance an acknowledgment of one s a' brother as..
sented to by the acknowledger’s father, which anider
some ' exceptions ‘would ‘establish ' the' paternity,)
its effect would be' to 'give him an’ interest in’ th‘é o
inheritance on a distinct ground from" the ackhows
ledgment, namely as brother to the deceased-F. - ‘And
the third condition is, that the acknowledger should
die without retracting -the asknowledgmmt; the
reason of which is obvioust. il e

When the remoteness of the, contmgenm,* s ?enn-a‘;
sidered, ‘it may bé thought that too much has beew "
said on this subJebt Butin'a country 50 exfeﬁsr
Hmdoostan, stxll compbsed of dlﬁ‘erent states, w hose

* Shureefeea, Apﬁendix, No. 39.
+ Shureefeéa, A ppendix, No. 40.
1 Shureefeea, Appeudix, No. 41.°




Vv,ﬁﬁf ntﬂw anmhm and‘&ubaeet»to tha mﬁuxaj; slm&igays
 ofrom all parts of  the wwld, it must occasionally
: “;ﬁﬁmmnuumtg a pea:sanw *'wwhout”lawmgwauy
<known  relatives, and .in. mch, , case it is ‘by:no
“means uunsual o exercise the power. mﬂ@nwtxpn ‘
- Though the law does not allow aMaolu;m;nuﬁan : Ul;:erlal .
tba power of disposing by will of more than 4 third
of his property, still ,if he: has appointed a, legatqe
~of thewhole; and has left. no known . heir, nor; sue-
cessor by contract, nor person acknowledged as last
_mentioned, such, legatee is permitted to take the
property ; for.the prohibition against bequeathing
 more. thanf a third exists solely fox the beneﬁt of the

heubf i i i
Last. Qf 'ﬂl, when there is. none of the persons The Beit-

ool-mal, wl-
b?fore mentioned to claim’ the, property, it falls to timus ieres,
the Beit-ool-malf, which is usually, and with soffi-
cient propriety, translated the ¢ public treasury,”

and for wiich the British Government has, 1 believe,

¥
P A

"

* Inone of the most important cases that has occurred in’ this
country, sivce it fell under our domihion, as well for the amount of
the propeity in dispute, as on account of its connection with the
’ Judmnal administration of Bengal, the heir Was a person who
clauned as havmg been acknowledged in this manner by the
deceased.” T mean the great Patna cause, decided in the time of
M. Hastmgs, if it can be said to be yet fully decided, for a
claim to pa:t of the property is still under appeal to the Lords of the
Privy Council. ; :
+ Sirajiyyah and Shureefeen, Appendnv No. 42.
{ Sirajiyyah, Appendix, No. 43,

v



7 Moohnmmudans.
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*

substituted itself in this country as ultzmm. haem i
toits subjects. The Beit-ool-mal is mot the pro-
perty of the ruling power, but that of all Moohum-
mudans, for whose @beneﬁgzglt must be admlmstered

o

and it may perhaps be ;iuestmned ‘how far our
Government,. in t sion of the property

of one of ':,y"‘r”!-’Mbohummudan subJects as an escheat,
would be justified, under the Moohummudan law,
Km applymg it to the general purposes of the state, :
~orin any other way, tflan for iIffhe excﬂﬁsi ‘be nefit
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Tm‘ma arg four 1mped1ments to mhentance un&er

i

the Moohummudan law : s]averx, homnclde, glﬂ'er-

8% u

ence of rehgmn, and difference of country* ‘
1. Slavery is either perfect orrimperfect; and
of lmperfect slaves there are three descriptions; the
- Mookatub, whom his master has agreed to emancipate
for a specified ransom ; the Moodubbur, to whom he
has promised gratuitous emancipation after his death ;
and the Oom-i-wulud, who has borne a c!;lld to
her master, and is thence entitled to her liberty at
his de@th. But bondage, whether absolute or guali-
fied, is equally a bar to inheritance; because a slave
is mcapacltated from acquiring property by any
~ means; and because, if he were capable of inheriting
~ from lns own relatives, their succession would fall
to his master, to whom everything in his hands be-
longs, and who might thus in effect succeed to the
property of a person to whom he was an absolute

strangert.

% Sirajiyyah, Appendix, No. 44.
+ Shureefeea, Appendix, No. 435.

Four im=
pediments
to  inheri-
tani ceq i

l . Slave- 1

Whether
-absolute or
qualified.



et L occasionally happensz thma slam whm s «the
cipsied.  property of several persons, is emancipated by some,
and retained in servitude by others. In, this situation
he is entitled to complete em )2 t;onq@n,pm;% |
ing emanclpaftmy labor foria due proportion of bis
_value* Y#E en under, cx;gmtmges qomparameky‘;f £
80, fwvor.abham ,tfhge incapacity to. mhgnt 18 not remov-
ed ,accardmg 1o Aboo Huneefa. . .Both Aboo Yoa@uf
and Moobummud,; however, consider. that aslave who
s,  partly emancnpgted is in effect’ free, and enjoys
the right of mhent,gnce with the other prnvﬂegegwf i

freedomf. R
G TR Homwtde is s0 hr an; lmpedlment to mheng -
8ok tance, that the slayer is precluded from succeeding

to the property of the person whom he has slain ;
but this consequence attaches 1o such. ham;cidea
only, as are pumshable by vetaliation, or ‘require
to be expiated | in one ‘of the modes prescribed by
an_’; Of homicides of this description .there are
Intentional. thrée  kinds.  First, zntentzonal homicide, thhr i
suluects the perpetntor to retaliation, and is com-;
mitted when a human being is wilfully and, 1lleggugi (
struck with some deadly in;strumentﬂ,_,;:andxdeaﬁh(@é,; o
the consequence. According to Adboo Hi ; the..
instrument - must be either a weapon, oOr thing .
“which may be employed instead of a weapon. for.
separating the parts of the body, as a sharpened

*. . Hidaya, Appendix, No 46 Tranalaﬂon, vol i p 440,
+ Shureefeea, Appendix; No. 47, ‘ TN
I Sirajiyyah, Appendix, No. 48.



‘piece of wood or stone ; butthe dxsc:plw :

-distinetion, and’ acmbtmt the homicide mﬂentian#hif
‘the instrument be of such a nature that death Wonla
generally ‘ensue from its blow,’ as a large “stone*,
 Second; homicide which from its similarity to the
first iy called quasi mtentzonal m&ﬂ‘ﬂiﬁbrs from it
ouly in the instrument of violence !bémg of such a
‘nature, that its' blow would not'generally produce
deatht. Of this offence the penalty is expiation, by
emancipating a Moohummudan slave, or fasting for
two months in succession ; besides a heavy fine'of a
hundred female camels, of different ages; which is
leviable ‘from 'the Akile, or nélghbourhood of the

slayer}. The thivd species of homicide which operates ™

as animpediment to’ inhéritance is, where a person
is killed by ' mischance, as if one shooting at game
should hit a human being instead, or a person were
to roll over another in his sleép and kill him, or fall
down’ upon him from a terrace, or leta stone lep
from his hand upon him, and death should ensue§.
In all these cases, it will be observed that however
innocent of any intent to kill or inflict injary, the
slayer is the immediate cause of the sufferer’s death ;
and hér‘;& g
~ expiation ; his neighbourhood being at the same time
sabject to a fine, which 'différs only in a trifling

AT LI

*"S"hixreef%éa, Appendix, No. 49.

. 1 Shureefeea, Appendix, No. 50,
1 Hamilton’s: Hidaya, vol. iv. pp. 329 and 330,
§ Shureefeea, Appendlx, No, 515

nsequently liable to a penalty by way of

Quasi
tention:

~Acciden~

'8
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degree from that alrendy mentioned®. But when a:
person is merely ‘he occasion of another’s death, as
by digging a well in ground not his own into which
one falls, or placing a stone upon it against which
one stumbles, and death isithe consequence in either
case, he is neither liable to expiation nor subject to
the incapasity ofi inheritance ; though the neighbour-
hood ié still liable toa finet, which, as in the former
cases, sink's into the estate of the deceased and forms
a part of his spceession. ¢ i L e b

Cuse of & . There s one instance of mtentmnal bumwrda«'

son killed

by his fa- where the crime induces the incapacity of inheri-

ther, . : 5 b

" tance, though the offender is not subject to retaliation.
This is the case ofa son murdered by his father.
But it is properly an exception to the law of retas
liation, the erime having been originally subject to
this highest penalty, though it was remitted by;

«  dhe prophet}. i

3. Difier- .- 3. Difference of religion is such an lmpedlment :

ligion.  to inheritance, that an infidel cannot, in any case, be
heir to a believer; nor a believer to an infidelll. .« Ail
infidels, however, who, in questions of inheritance
ave considered of one religion, are capable of inherits
ing to each other, however different their actual

5

* The expiation for homicide by misadventure is the same, as for
quasi intentional. Hamilton’s Hidaya, vol. iv, P 329,

+ Shureefeea, Appendix, No. 52.

1 Shureefeea, Appendix, No. 53. On'the différent kinds of
homicide, see Hamilton’s Hidaya, vol. iv. pp. 27'1, 274, and 276.

|| Shureefeea, Appendix, No. 54. g ;



tshe lsmer dnctwiue wﬂh mme? dedvée (if qﬁﬁhﬂcﬁt' 1. _

* He was: of opinion, that Jews and Clirlstigﬁs nhghﬁ Lt
sneeeed to each mthéﬁ*ﬁ"bechuw they *agmeim the two
mportant spoints of the¥ unity  of Goi .
divine Jegation ‘of Moses 3 but thaﬁ*ﬂﬁ%hm”oﬁ‘thew

could inherit from a Mujoosée; po:“‘h ‘ﬂ'om t‘hem,‘
because he dehies  the unity,’ recognislng two ' Gods,

- Yuzdunand - Ahrimund, and neither acknowledges

the mission of the prophets, nt‘)'r;lios’sess‘esi“'éﬁy of the

Sacred Sevipturest. ' Others'carry ' the distinction so ©
far. as to deny, that Jews and Christians can “inhem:

 to eacli-other; because: they differ as much with ve-

speét to Christ, as Moslems do from both respecting
Moohummud§.: Free-thinkers are not disabled from
inheriting to: Moohummudans, because they concurin

the belief of the Prophets and the Seriptures, and dif-

fer only in their interpretation of the latter;andof they
traditions|l. ' But apostates are declared to be incapa- Apstasy.
ble of inberiting to any one, even to apostates like
themselves[; partly as a punishment for their: guift in
abandoning the faith, and also because they are not
consldewd to'tbe of" any reh«non, the law: refusmg

M%,w i

e Shureefeea, Appendlx, No. 55,

4 The principles of good and evil.

1 Shureefeea, Appendxx, No. 56,

. - § Shureefeen, Appendix, No. 57.
: 1[ bhurequa, Appendix, No, 58,
4 Sirajiyah, AppendxxxNo 89,

\
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10 acknowledge’ ﬂlém ds  belonging ewm W B
which' they have: apostatwed*., ; e oy
Suecession | Thie Moslein heirs of an apostate. ave not &ep’ﬁtﬁﬂy’
tates. of their right of inheritance; with: the exwptm' of a’
husband or wife, who are &bluded Decause the mar-
riage, which is the basis, of their nght, is dnssolvadnbys
the apostasy  of | either partyt. A;postasy being, a
voluntary act; a husband is not | rexcluded from the
suecession to his: w&fe, if she has hpﬁstatwed in ers
 {remist, vora wife frony the suceession to her husband,
 if; before the expiration of her iddut, he isput to death
for his apostasy, or dies naturally, or is judicially por-
nounced to have taken refage in a hoahlezmuntryﬁ.t
ranish- < A male apostate is liable to beput. to death, if he
wpostaey i CONtinues obstinate in his error]|; for which ﬁhqﬁ
s Huneefa has assigned thisamong other, reasons, that
“" " Jieis to be viewed in the light of an enemy who has
%utered the Moohummudan territories without pro-
: tection. An enemy in such circumstances is deprived
/ of the use of his property, his powerover which is
suspended until it is determined whether he shall be
put to death or reduvéd to slavery ; and, acdmd'mg o
pover ofa Aboo Huneefa, amale apestate isin like manuer dis-

mal@ apos-

e over abled. from selling or otherw:se d:gpqsmg of h;s
his proper
ty. i ; ; s e e fcds

* Shureefeea, Appendix, No. 50-.‘ e

+ Shureefeen, Appendix, No. 61,

t Hidaya, Appendix; No. 62. Tmnshmm VORI p. 239: "

§ Hidaya, Appendix, No. 63. Translation, vol. ii. p 232 For
an explanation of the: Aeri {dclw, see Note, p. 4"

| Futawa Alumgeeree; Appendix; Now 64,11 i &



" property.’ But' Aboo Foosuf and Moohummud dif-
fered from their master upon this point; considering

d'malé apostate to b as competent 6 the exércise'of ~ -

every right, as if he fw‘ere still in'the faith*.  There
was also a difference of opinion between the master
and his disciples; with respect to thé! distribution of
# male apostate’s property at his-death, or escape to a
hostile country and judicial declaration of that fact.
Aboo’ Huneefa distinguished between acquisitions
made beforé' and‘ subsequent to the apostasy, declar-
ing the former to'be the property of the heirs, and
the latter to *-belmig to the Béit-ool-mal ; while Aboo
F&’oﬁtf ‘and’ Mookunimid, rejecting this distinction;
aintained’ 'thez“ﬁglit bf tlm helrs to ‘the whole
pi'opertyf” s G

s female apostate is'not subgect to capntal pumsh-
ment, though' she may be kept in confinement until

she réc&nl%i ;and with respect to 'her property, the

wholé of ‘it, without distinction, and by the general
consent’ of the Tearned, descends to her Moohum-
mudan’ heirs§, with the exception of her husband, ds
already mentioned, There seems to be a like uni-
formity of opinion regarding the validity of a female
apostate’s disposal of her property, the argument of
Aboo - Huneefa in the case of males being inapplica-
ble to women, who can never be considered enemies|.

" * Hidaya, Appendix, No, 65. Translation, vol. ii. p. 235
it erajxyyah, i Appendix, No. 66.
3 Hndaya, Appendxx, No. 67. Translation, vol i p 227,
* '§ Sirajiyyah, Appendix, ] No. 68.
(Ideaya, Appendxx No. 69. Translatnon, vol. i p 938,

Acquisi-

. tions be-

fore and
after apose
tasy.

A noctasy
in females,
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Rule as
1o the reli-
gion of in-
fants,

Difference
of country.

ed a Moohummudan, on the

When ‘the apﬁsfl:até*has tiken fefng'e“‘* m”a’fhﬁshla
country, he becomes ' an ‘alien enemy, and his Moo= -
hummaudan  heirs are pi'eel’u&ed from succeeding to
any propetty’ ‘which he ‘may +have acquired subse- -
quently to that period, by the next /impediment to -
inheritance, Wwhich is differénce of country.: In this -
respect, male: and female apostates are on the same
footmcf by the general concurrence of the learned*.

The general rule respecting infant chlldrtm is thag

‘they are to be considered of the same religion with

their parents.” But where one of. the parents isa’
Moohummudan, and the other ;ﬂ%rent persua~
sion, as a Christian or Jew, the in hall

’leg that where
the reasons are equall o bala A preferenae o
be given to that religion as the more. won.hy* in the
eye o Tt il sl
* IV. The last 1mped1ment to mherltance is (hﬁ'em
ence of country; which is either actual, as between
an enemy and a Zimmee} ; or constructive, as be-
tween a Zummee and a Moostaming, or ,‘:betweenv'itwo-; i

* Desertion to a foreign country and Judmlal declaratlon of the &
fact amount to civil death ; henge the right of the deserter’d hmrs toh:
take immediate possession of his property, as in the case of natural
demise. Apostasy has not that effect; and the distinction is of
some consequence in this country, where the capital penalty cannot

be enforced. s :

+ Hidaya, Appendix, No. 70. Translatmn, vol. i. p 177 Shu.
reefeea, Appendix, No. 71. P

1 Tributary infidel. ‘ sl

§ Literally ¢ one who has sought protection ” but app!iad to all
foreigners lmng by permxssmn in the Mohummudan tex ntones.



Moostamms from  different, conuttle;sj*, ,v ‘Wbpﬁ;’mﬂ

enemy dies in a hostile country, leaving within. tj}e‘

Moohummudan territories, a father or sonywlm,i% ‘
Zimmee, ov: a Zimmee dies in the Mouhummud‘w
territories, leaving a father or son whois an enemy. aml
residing in an hostile country, neither can succeed to
the other, though they should be of the same relig lon,

&3

s

because - their countries. are, aqt,,uq]‘ly different, the Actual

Zimmee being to all intents and purposes a subject
of. the Moohummudan statet, The case is so. far

different with respec "3";&@&;1 Zimmee and a Moastamm,
hey are both inhabitants Qf the
eir condition is not the same, .

that for. .the time
same. country ;
the Zimmee bel Iready observed, the subject
of the Moohummu ate, towhich he pays tribute
and  owes allegmnce, and being no longer at liberty
to return to the place of his birth. The Moostaman,
on the other. hand, is only on sufferance in the
Moohummudan territory, where he is not permitted
to remain longer than a year, and during that time
he neither pays tribute, nor is debarred from return-
ing to the country from whence he came, and to
which he is held to belong. It is not to be wonder~
ed at, therefore, that the Zimmee and Moostamin
should be accounted in law as of different countries,
and consequently incapable of inheriting the one to
the othert.

_ * Sirajiyya, Appendix, No. 72.
+ Shureefeea, Appendix, No. 73.
% Shureefeea, Appendix, No. 74. For the law respecting Moosta-
mins, see the Translation of the Hidaya, vol. ii. Book of Institutes,
" chap. vi.

Construgs

tive.



In what
the differ-
ence of
country
cousists,

("ountnes_@%ﬁ'er from each athe “ ‘ by having differ.’
ent soverelgns‘and avmnws"I g bu;"Moﬁhdn’sﬁmdaﬁ%“
thou?' ,lon«rer subject to the sway ofa ;

are still acc?unted of tlie same country, Be*ing con.’
nected together by the tie of their common religion.

Dlﬂ‘erence of cbuntry 1s consequentiy no fin‘péd‘n&eﬂt
4 A

is also llabfe to some imo'dlﬁeahon mfh pes]oect to
unbehevérs. In the early ages of the Moohummudan
relwlon, .ﬂl who wele not for it were considered to
be a«ramst 1t, and every mﬁdbl W‘as a *enel’hy, oh’

f‘(ﬁ'lse‘tited5
to pa;7 tribute. l‘n‘ later tlmgs sonie practical re]axa-
tion of this doctrine becam Hece ' and we' ac-
ordﬁlgly find the Turks and sotne Oﬂlél' Moobhim:
mudan nations entering into treaties of ﬁe&ce ‘and
even oﬁénsxve and ﬂefenslv«a aﬂmnces, with people of
a different faith. Difference of couutry is ‘no impe-
diment to inheritance, between the subJects of ’king-
doms between' which there submst eno'agements

~for mutual assistance agamst enemiesjj, ~and a

simple ‘treaty of peace would probably have“the
same effect, though the authbrltles are ‘ot so
express upon this point. The reason  assigned by
the author of the’ Szra.;zyyah for the difference of

countl i being a bar to mherltance, 18 the want of mu-

i s e N 10

* Sirajiyyah, Appendi';;,'l‘fb,i%.
+ Shuggﬁfeen, Appendix, No. 76. :
I Shureefees, Af)lbeqdix,' No. 77. *



tual pwoteeteiap 1o the shb;ects of dlﬁ}}i;e}nt %t?t, il
aad it is. a;gplxcal}le only to a st'atg of actqai warﬁare,
wb;qh was probably the copdmo : fqi‘ the wbo v
so far as the anthor was acquamt?d thh 1t at

ume t}lat he wxote- Th@ comment on the fext alpo

implies a state of hostihtaes, for it suppnses by W g{'
of ﬂlu,st;gatmp, that if fisoldler of one of the btates fall
in the way of t’he troops of the other, they may iaw—-
fully put him to daath'f It seems therefore probab‘le
that in the present age of the world, the subjects of
dxﬂ'erent countrges may | lawfuﬂ yi mhent to each other,
;f there be no other Jegal imped:ment, unless thenr

os;Q;ver opposed n actual war—

Of a]l the; ‘, nah@catlons above enu merated tb_e

Effect of

disqualifi=

effect upon the person subject . to. them is absglute cation.

exclusion’ from the right of mherltance, and upon all
others the  same, as if the dlsquahhed person were
actually deadt. T}ug certainly appears to be the na-
tural consequence, accordmg toour ideas,and would
probably be taken for gmted by the reader at this
stage of his progress. Buthe will see heneafter, that
,whtle the existence of a par ticular beir has the effect
of entlrely excluding from the mhentance some per-
sons w ho would otherwise be ‘entitled to participate
Jan it it merely reduces the shares of others from a
hl{,h&l 1o a lower degree, which is called in law par-

* Sirajiyyah, Appendix, No, 75.
+ Shureefeea, Appendix, No. 78. | :
% Sirajiyyah and Shureefeea, Appendix, No. 79,



Peculiar
opinion of
don  Mu-
sood,

' Klmleef however,

tial exclusion. - Ibn Mustmd contenda, ‘that a dis-
qualified person, though he is himself fncapable of
deviving any benefit f&'rom? his relatmnship to the

deceased, is newert’helesy the means of partmﬂy ex~

cluding othem”‘ Thus, tq ml(e acase which actually
occurred in the time of- the Khuleef Alee, the fourth

successor to Moohummaud, a Moohummudan woman ‘
died, leaving a husband and two half-brothers by the
same mother, all of whom were of the faith, and
son “ho ‘was an unbeheVer

that ythe son was 'to 3
light ‘as if e were dead, and they awarded one-
half of the inheritance to the husband, one-third to
the brethien, and the remainder to the resxduary‘
heist. | This 'decision was approved by Aboo Hu-
neefa’ and his followers, and they have accoidmg]y
adopted the prmclple on whlch it was founded v

- % Sirajiyyah, Appendix, No. 80.
'+ Shureefeen, Appendix, No, 81,
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CHAPTER 1IL
Of Pa}entage.

~ Tag right of inheritance depends in every case 6n
the existence of some relation, either natural or ,
a‘r‘tiﬂ‘cial,' een the deceased and the person who
claims to be . .The few artificial relations
f inheritance have been suf-
the chapter, with the exdepQ
ito the consideration of which I
could not ut too Agreat a departure from
the proper subject of this essay. It is besides i‘uny

1.

Relatlon

between

ersons the

foundation

f inheri-

tance,

treated of in the Hidaya; and to the translation of

that work by Mr. Hamilton, 1 beg leave generally
to refer the reader, though some incidental notice of
the evidence necessary to the establishment of mar-
riage will be found towards the close of this chapter.
All natural relations may be ultimately reduced to
that which subsists between parent and child ; and
a good deal respecting it may also be found in the
Hidaya, but it is dispersed through different parts
of the work ; and I have never met with a connect-
ed view of the subject in any treatise on Moohum-
mudan Law. 1 therefore propose to collect in this
place, some of the most important passages from the
principal authorities on this branch of the law, pla-



L

cing them to the best of my power before the English
reader in the order that appears to:me to be tbg

most nataral.

Th:rela- The relation between a mother and her chxld 18
tion be~

tween held to be sufficiently established by evidence of its
gﬁfl?lnt e birth, whether it be the frait of lawful intercourse,
apwany not*.  The descent of a child, on the other hand,
from a particular man can mever be established,
' where his intercourse with its mother was not law-
fult. There isan obvious difference between the
two facts  considered with respect to their susceptx- 4
bility of proof, which appears to be the ground of
this marked distinction in the ]awj; B R
; inxvml;gt‘rse - All intercourse between the se unlawfu]
of ﬁ:f?ﬁfes where there is neither marriage nor the séﬁhlance of
it Between the parhesﬁ and the ‘man has neither a
right of property, nor the semblance of such right
in the woman§. A man may lawfully have at one
time s0 many as four wives, provided that they are
of his own faith,or Christians, or Jews ; and the law
has prescribed no limit to the number of slaves with
i whom he may legally cohabit. But‘intercdurse be-
tween the sexes, Where the woman is neither the wife
nor slave of the man, is zina or formcatlonﬂ, and 'is

-severely punishable ; being visited, in its more ag-

[}

e, i ; ' e &

"~ * Futawa Sirajiyyah, Appendix, No. 82.
"% Jowhtrrut-oon-Nuyyerah, Appendix, No. 83 :
© 1 Inayah, Appendix, No. 84, :
-.§ Jowhurrut-oon-Nuyyerab, Appendix, No. 85. .
|| Hidaya, Appendix, No. 86. Translation, vol, ii. p. 18,
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gravated form of adultery, on the mai-ried party,
with the heayiest penalty of the. law, or. stom;gg
to death.  To constitute motal guilt, there must

be a guilty knowledge on the. part of the agent, ™

and ‘whenever that knowledge is absent, the spe-
cific pumshment of fornication: is. not inflicted .
but ‘the waiving of the. pumshment does mnot le-
galise the act; and it is only in cases where a
doubt attaches to the illegality of the intercourse, or
as before expressed, where there is a semblance
of marriage, or of a right of property in the
‘woman, that even, an express. acknowledgment or
claim by the man, of the children who are the
Afruit of the intercoprse; can establish their descent
from hnm* The cases in which such a doubt of
the illegality . exists, as to render the establishment
of the children’s descent possible, are the following,

as stated in the authorities cited belowt. 1. Where:

the woman is the slave of the man’s son, or of his
son’s son. 2. Where she 1s in her eddut aftera complete
divorce by unphcatlon 3. Where the woman isa

slave sold by the man, but not delivered to the pur-.

chaser, = So also where she is the slave of his Mooka-
tub, or of his licensed slave§. 4, Where she is a slave

-

~-~% Hidaya, Appendix, No. 86. Futawa Alumgeeree, Appendu,
No 87.

~+ Hidaya, Appendix, No. 88, Translation, vol ii, p. 21. Futawd
Alumgeeree, Appendix, No. 89. . S A RS

I See page 21.
- § That is, a slave licensed by his master to trade
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Its pune
‘ishment,

When
waiv;d. Iy

Cases of
doubtful
legality,
where the
paternity of
a child may
beestablishe
ed,



By the ac-
knowledg-
ment of its
putative fa-
ther,

Legality of
intercourse
has  refer=
ence to the
period of .
the child’s
congception.

36

assigned to'a wife as 'her dower, but is still undelis
vered. " 5. 'Where she' is a slave: ‘held by the man in
common with other persons as partners. 6. Where she
is'a slave impledge“’d ‘and is carnally enjoyed by the
p]edge ‘In the above ‘¢cases the descent of the child,
which s the fruit of the intercourse, isestablished from
the man, if 'he claim or'acknowledge it ; but other-
wyae not. To these may perhaps be added the caseof'a
marriage contracted without witnesses, ‘and one where
the woman is still in'her' iddut after separation from
another man*. ~ Mariage in these circumstances
is mot strictly legal, but there is such'a semblance of |
legality as appears to withdraw the intercourse from
the opprobnum of fornication, and to render the off-
spring the husband’s if claimed by him. It must be
observed; however, with respect to the former, that
the presence of ‘witnesses is essential to the actual
constitution ‘of muarriaget, which seems to be in-
consistenit” with even ‘such a shade of legality as
would render the estabhshment of the descent pos~
sible. i Y e
To establish the descent of'a child from a man, it
is necessary that the relation between its: pavents,
which legalises their’ intercourse, should’ have sub-
gisted at the supposed period of its conception. Ac-
cordingly, if a married woman should produce a
child within six months from the date  of her mar-
;;iégq,ﬂ_which is the shortest period of gestation in the

IO

* Jowhurrut-oon-Nuyyerah, Appendlx, No. 85.
4 See'post. page 48, b5
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human species, aceordmg to the Moohummnﬂan law-

yers, its descent is not established from ' her hushan,d
unless he claims it* ; and even in the event of his
claiming it, if he should admit that it was the f;mg;

of fornication, its descent is not establishedt. In like
manner, the child born to a slave girl, within six

months from the day on which she was purchased,

does not belong to the buyer, but to the seller. The

slave herself also reverts to the seller, to whom she

has now become an oom-i-wulud by bearing him a

child, which renders the sale unlawful; and it is ac-
cordingly ‘can‘c‘elled and the purchase-money re-
stm'edj: 1Ty |

Accordmg to tha« followers of Aboo Huneefa, Three

there are three steps or degrees in the establishment of il
descent ; meaning the descent of a child from a man, f:ii‘i’i?? :
for with respect to its mother, proof of its birth, as al- premn
ready observed, is all that the case requires or admits

of. The first step is a valid marriage, or a marriage , y,..
of which (though defective in some respects), the de- ™%
feet is not such as to reach any thing essential to the
contract. The second is the pecuhar relation which 2 where

subsists between a master and his slave, when she has ot

an oom-is«

already borne him a child, and becomes his oom-i- 4,
wudud. The third is the simple relation of master ' ; ywpere
and slave. = Marriage, which is the first degree, ®imply @

differs from the others in so much that the descent

&

“* Futawa Alumgeeree, Appendix, No. 90.
+ Futawa Alumgeeree, Appendix, No. 91.
1 Hidaya, Appendix, No. 92. Translation, vol. iii. p. 124.
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bgmreme of a chlld is establlshed fmm the husband of its
mottings mother, wnhout any clalm or acknowledgment
degrss, upon. his part ; (that is, where the birth has taken

pl a due time after the solemmzatmn of the

mar irriage ;) and cannot be repudiated by a simpledes

nial, nor any thing shortof,;he solemn form of Jian or
1mprecauon*° whereby the hushand formally charges
his wife w1th adulg;ery, repudlates her oﬁLprlng, ;
and 1mprﬂcates curses on. hlS own head if ha
accused her falsely. Ttis onl y where both the fmh .
ties are free, adult, of sound mind, and Moosulmans,
conitd  that the case is susceptible of %an +, and it is only

begotten in
. marriage  in cases to which the Zan is appllcable, that a child,

can be re-

pu;lia;ed born at a due time after marrlagq;, can possnb] y be :
wn”  repudiated by the husband of its mother. To
guard agamst the abuse of so extraordmary a power,

the husband is allowed but a short time for its ex-

ercise. Accordmg to Aboo Huneefa, the child’s de-

scent isestablished, unless denied by the, husbaud
prevmus to its birth ; and though his disciples 4boo

Yoosuf and Moo]mmmud have allowed of aslight en- =

largement of the permd for coming toa determina-

tion on so important a pomt as the re_)ectmn of off:

spring, they both agree that it should not be long§.

. Paternity  When a slave has already borne a child to her

of a child
born to an  master, her condmon is matenially lmpmved She

oom-i- Wi~
lud estab-
lished with-
out express  ° Ly
claim, - % Fatawa Alumgeeree; Appendix, No. 93.
+ Hamilton's Hidaya, vol. i. p. 344.
1 Appendix, No. 93.

§ Hamilton’s Hidaya, vol. i p. 352.
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ﬁxed member nf lns fagnly, and any chlld wbo
she may subsequently bring forth, is so far presu
to have been be«rotten by hlm, that its des
 established w1thout any claim or acknowledgment
upon his part. Its condmon however, differs 'in
one respect from that ofa child begotten in macriage,
that it is liable to repndlatlon by a simple denidl®.
But there is a limit to the -exercise ot' thls power ;.
for if the paternity has once been Judwlally declared,

or a long time has been allowed to elapse after the

Abll‘th of the child, it can no longer be repudiatedt.
‘When it is said that the child of an oom-fwhlud is

presumed to be her master’ s, this must be understood
with some quahﬁcatmn for if, at the supposed
perlod of the child’s conception, the intercourse of

the master had, by reason of any supervening cir-

cumstance, ceased to be lawful, as for instance, by
his entering into an agreement with her of kitabut,
or emancipation for a specific ransom, or having

May be
repudiated
by simple
denial,

sexual intercourse with her mother or daughter, the -

child must be claimed in order to establish its de-
scent from the master of the oomaz-wulndi
* The last degreein the establishmentof the paternity
_of achild is. when it is born to a slave girl, who has
never before borne a child to her master ; and in
that case, it is not accounted his without an express
claim or acknowledgment of it ashis offspring§. -

w Appendix, No. 93. 4+ Ibid. I Appendix, No.93. ~§Tvid.-

Express
¢laim re-
quisite to-
establish
the paterni~
ty of achild
born to a
mere slave,
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Whoare  The only legal slaves are captives in religious war-
Bt fave, or wars undertaken for the propagation of the
: Moohummudan faith, .an,d‘,,,;‘he descendants of such
captives. Of these, there are .probably very féw
in the British dominions in India ; and to consti-
tute the legal descent of a child frqm a man in this
country, it' must therefore, in general be necessary,
that it.should have been begotten in marriage. It
does not  follow,. howevar,b thﬁtk in all cases of dis-
puted paternity, the marsiage of the child’s parents.
must be proved. The constitution of the relation
and its proof are obviously distinct. . The latter,
as a branch of the general subject of evidence, does
not fall . Within the limits of this essay : but a few
words on the effect of acknowledgment, considered
as a means of establishing the relation of persons
to each other, may not be superfluous in this place.
And to these I shall add some observations respecting .
the indirect means of inferring marriage, and conse- .
quently the descent of children, afforded by the.
continued cohabitation of parties.
Acknow-  Acknowledgment is in some  instances sulﬁclent
rement * evidence of parentage ; but. there ave three. condi-

means of
S en. tions necessary to its validity.. 1. The ages of the *
e acknowledger and the person. acknowledged must

. Its con-
ditions.  he such, as to admit at least of the possibility of

their standing to each other in the relation of
parent and child. 2. The person acknowledved
must be of unknown descent, And 3. he must
believe or assent to the fact of his bemg the ac-
knowledger’s child*,

* Inayah, Appendix, No, 94,
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" To Dbring an deknowledgment within  the limits
of the first condition, the acknowledaer, ifa female,
must' be nine years and a half, and if a male, twelve
years and a half, older than the person acknow-

‘@L

First con-
ditlum oot

ledged*.  The second condition guards the doos

trine of acknowledgment from being made a means

of adoption, to the pre_]ndlceb of the proper heirs;

as a descent which is ' established from one per-
rred to another}. ' The 'third

son cannot be transk
condition is to be understood with some qualifica-
tion; for the assent of an infant, too young to be
able to give any account of himself, is not reqmsxte to
the validity of an acknowledgmenty. * :
 When the ' preceding' conditions concur in an ac-
knowledgment of parentage, the person acknowledg-
ed becomes an heir of the acknowledger, and is en-
titled to a full participation in his inheritance with
the other heirs of the same description; even though
he were sick at the time when the acknowledcrment
was made§. ’ e '

The doctrine of aclmo%ledgment is apphcable to
the establishment of other degrees of kindred, be-
sides that of parentage. The acknowledgment of a

“man is valid with respect to his father, mother, child,
wife, and emancipator ; whether made in health or
in sickness : but the assent of all the persons ac-

w‘wt-oon Nuyyerah, Appendxx No. 95.

+ Ibid. Appendix, No. 96!

1 Ibid. Appendix, No. 97, and see Hamilton’s Hldaja, vol.
it p 170.,

§ Jowﬁurm‘fuoon-Nuyy@ah, Appendix, No. 98,

Second
condition,

Third
condition,
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knowledg~
ment.
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knowledged is necessary to the establishment of the

relation between the parties, subject to the limita-

tion alreadv ‘noticed with respect to the assent of

Byawo- children®. The acknowledgment of a womanis alse

man's: yalid with respect to ber father, husband, and eman.
Her oo~ Cipatort ;« ‘but not so:with respect to. hm‘ chllé :

knowledg- g onanse ifs effect; if allowed, would be to im-

ment not
b pute «the chﬂd to her husbandi.. This exceptmn
a child. voman  who is

warried, or in her iddut ; and even with respect to
a femme coverte, her -acknowledgment is. valid, if
credited by her husband, or confirmed by the tes-
timony of the midwife ; for all that is necessary is
evidence of the actual birth, to' which the testimony
of one woman is sufficient§, the ascription of the
child to the husband being an inference of law. from
the fact of marriage, as already observed, which can
be rebutted only by the Zian or imprecation. Where .
a woman has no known husband, there ceases to be
any reason against the validity of her acknowledg-
ment of a child, and it is accordingly held to be
sufficient  to establish its descent from herself].  In
most of the authorities, a woman’s acknowledgment ”
is stated to be valid with respect to both her parents;

Exception,

* * Jowhurrut-oon-Nuyyerah, Appendix, No. 99 Inayah, Ap-
pendlx, No. 100. ’ it o

B Jov\hurrut-oon-Nuyyerah, Appendix, No. 101. Inayah, Ap-

pendix, No. 102.

t Inayah, Appendix, No 103. Jowhurrut-oon-Nuyyerah, Ap-
; pendlx, No. 104.

§ Appendix, No. 103 and 104.

]| Jowhurrut-oon-Nuyyerah, Appendix, No. 104+
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but ‘the author ‘of ‘the Jowhurrak justly observes,
that it ought to be restricted o her father;: for

if it ‘were valid with respect to her mother, the

mother’s assent being all that is farther necessary to
complete the evidence, a woman’s acknowledgment
would thusin all cases be good for establishing the
‘descent of a female child from herself; \Wh"‘cb it is
not, when she 1is vestita viro, or in her iddut, accord~
ing to the concurrence of all authorities*. :
The assent of the person acknowledged, which is
necessary to the proof of kindred by ‘acknowledg-
‘ment; may ina case of descent be interposed after
‘the death of the acknowledger, because descent
is not rendered void by death. So also where the
acknowledgment is made with' respect to a wife,
because one at least of the rights or consequences of
the ma‘ni’xge remains after her husband’s death,
that is the sddutt. Where the person acknowledg-
ed is ‘the husband, his assent canmot be received
after his wife’s death, according to Aboo Huneefa,
the marriage and all its rights or consequences
‘being ‘at an ‘end. But ' Aboo Yoosuf and Moo-
Jhummud maintained the validity of the acknowledg-
“ment in this case also, on the ground that inheritance,
which is one of its rights, remainsg. :
~ We have hitherto been speaking of express ac-
knowledgment, but there is one case of what may

.g&%ﬁJsﬁvhﬁ;fnt-pbh-Ndj&eiail, Appendix, No. 104.
t+ Inayah, Appendix, No. 105.
1 Jowhurrut-con-Nuyyerah, Appendix, No. 106,
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be called imnplied :r-aﬂkawiedgm!a;t;e-; which deserves
some. consideration. from the frequency of its oc-
carrence. I mean the case of a manand woman
living together and having children; where there is
no evidence of actual acknowledgment on. the part
of the man, though his whole conduet may: indicate
nevertheless that healways looked upon the ehildren
.as his own, If it can be shewn, that the woman is
_one with whom a Moohummudan cannot lawfully
have intercourse, (as an’ ldnlwess, for instance,) the
most express acknowledgmenit. by the man would
ot be sufficient to establish their descent from bhim,
as already noticed. So also, if it could be proved, that
the woman was the wife of another during the time
of the intercourse of which the children were the
fruit, the intercourse would in like manner be zina,
.and express acknawledgment insufficient. - But the
iproof of the latter issue is less easy than might at
first strike  the  English reader, for the woman,
though once married, might have been divorced,
and it may frequently be. difficnlt to prove that
there was an actually  subsisting marriage with
another person at the time of the children’s con-
ception. = Much less can it be proved, -that the
intercourse was unlawful, where the woman may
legally be the wife of the person from whou it is
desired to establish the descent of her children ; that
is, one of the same religion, and who is neither relat-
ed to him within the forbidden degrees, nowthe
wife of another; the man himself, too, having no
more than his legal complement of wives. Let us



suppose that.in suedl circumstances, where there is

G,

~a mere absence of any evidence of marriage; and on

~ theother hand, no proof of the illegality of the inter-
~course, that the man expressly acknowledges the
children to be his. . The legal effect of the acknow-
ledgment is not limited to the ‘establishment of
their descent, or to the obligation of continuing
to maintain them as his children ; (both *which
consequences may probably be in his contem-
plation, as the acknowledgment implies a convic-
tion in his own mind that the children are actually,
if mot legally, his own';) but it also exposes him
1o the severe penalty attached to fornication,
amounting in some cases to capital punishment, if it

General '
conse- -
quence of
express ac- .
knowledg~
ment,

should subsequently’ transpire, that the woman was

ot in fact related to him in such a manner as lega-
lized his intercourse with. her. No such conse
‘quence could attach to the tacit acknowledgment
implied in' his conduet. Nothing short of the evi-
dence of four male witnesses, or the positive confes-
sion of the accused, can establish the fact of for-
mication* ; and whatever suspicion may be excited,
by a person bringing up as his own the. children of
a woman who is not his wife nor his slave, that he
is conscious of having had criminal intercourse with
their mother, yet there is mothing in that, even
coupled with the fact of his notoriously living with
‘her, that the law can properly lay hold of as a proof
of his guilt,  An express acknowledgment is thus

[ o

. *Hidaya, Appendix, No. 107. = Trunslation, vol. ii. p. 203.
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viewed only in the hght of ewdwce, en%lﬂﬁd toa
weight which ¢annot' be allowed to one that is oulyf
'mphed And I am not aware of any'authonty that
supports the proposition, that ‘the want of an ex-
press 'wknowledgment ‘of descent canbe supplied
by inferences drawn from the conduct of the party.
Indeed it is quite undisputed, that where the woman
is the slave of the man,-and not his aam»mulud
nothing short ofa  direct claim or ‘acknowledgment
of the children ‘can establish their descent from him.
And it is only when the slave has’ pmvxo" ’1y«“bome
him a' child, that even his acquiescence for' a long
time in' the ascription of her subsequent children
to him, can preclude him  from: afterwards dis-
rtwrig,x

that a positive claim  or acknowledgmem 18 neces-
sary ‘where the woman cannot. be: ishown to. vk
been related to him in any way ﬂmﬁ wowld render
their intercourse lawful. ok e

It seems fair that the most hheral constmcnon
sliould be put o the admission of a
avoid if posmble the 1mputatmﬁ of @
crime, which it is not the intention o :
confess. - Thus, where a man: ‘aakn
produced by his wife within six. mon hs afier his
marriage, though there is strong reason to suspect.
that it must have been begotten in fm%mcanon, yet
the descent is established, unless the acknowledger
expressly admit it to be the fruit of unlawful in-
tercourse®, It s, however, carr ymg the mduloence

See ante, page 37,
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too far to reject the distinct testimony of a third

party, because its tendency,if true, would be to
impute a crime. . Least of all, can there be any ne-

cessity for dmng;,b.so, ‘when the crime is of sacha
description that the law - has required the evidence

of several persons to establish it, and the testimony
of one, however positive, can infer only a suspicion
of its having been committed. Yet this appears
to have been done by one of the Law Officers of the
Sudder Dewany + Adawlut, in the important case
cited by Mr.. Macnaghten at page 299 of his Princi-

 ples and. Precedents of Moohummudan Law ; where
the descent of children was held to be sufficiently
established from a man, though there was no evi-

dence of acknowledgment upon his part, and some

of the witnesses positively declared that he was not

married to their mothers. « The latter fact being
rejected by the Kazee-00l-Koozzal for the reason
mentioned, the way was cleared for a constructive
marriage between the mothers and the putative fa-
ther of the children, and the latter were accordingly

declared to be his heirs.  Bat the Court is said to have

gone further than the particular case; and to have
decided, among other things, the general point, « that
‘amarriage may be prove«fby something short of ocu-
lar proof, such as continual cohabitation, notoriety,
hear.say, or ciccumstantial evidence*.” It would he

e Principles and Precedents of Moohummudan law.—Note to
page 302, .. . aae



_an ‘evidence of marr

Proof 6{'
marriage.

too great 4 dlgl‘éssion m - ﬁ«wr mw a fuu éxmmﬁw i
ation of all the partlculars whwh are h&w mehtion e@ .
and I shall ccmﬁne myself w a few Wrmtwm ‘

the, valus ‘of. contit observati

®, which is of tw much ime
portanoe to be. m,imely omltteéu L
It may be observéd in general, w:th respact to
proof of marriage, that the Moohummudan law%;
made ample prowsmn for the mes@wmmmof direct
evidence respecting’ it.. Wlmw the parties are Moo»“ "
sulmans, it is necessary that tlw ceremony be pers
fovmed in the presenice of two male, or ofe male
and two fernale witnesses; who are free, sane, adult
and Moosulmans®. . . And the presence. of these is
rsquu'ed asa condltum essential to the constitution

_ of the contractt. Ibwould«seem, however, that the

ob‘}ectafm publicity or something more than ev:h‘
dence, for the character of the witnesses, which is so
carefully investigated  in other cases; is here of no
account; the presence’ of a person who has. under-

gone the specific punishment for slander, and whose

g

‘%é‘«

evidence is not generally admissible, bemg expressly 0
declared to be bufﬁclent:{: bl '

3 4 ! ¢ ‘ ‘y ; f 4
V1% Hidaya, Appendrx, No. 108, Transiatmn, ol . p. 74,
't Budaye and Buhr-oor-Rnk, as cited in the Futawa Alum-

geeree, Appendix, No. 109. st
o Buhr-oor-Raxk, as al’)ove, Appendxx, No. 110. v g 3
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Now there is nothmg in the f’act of. cobabltatlon, General

valn of co=

: fmm which it can be inferred, that a contract of thls t:b':at‘?a::n

| Speclal description has been entered into. If we im- from which .
thecontract

ply that the intercourse of pﬁ' pons cohabiting toge-- & n?:.”&
ther is legal, it is surely all ‘that can be required in inferred, L
the most liberal indulgence for their sitoation.  But
it isnot necessary for this purpose that we should sup-
pose them to be married. If thewoman be the slave of
~ theman, their intercourse will be justas lawful as if she
were his wife; and it is at least fully as probable that
they should have been llvmg together in a relation,
which may be constituted by sale or gift, orany other
of'the numerouswws that property is acqmred as that
~they should have entered into a contract requmng
formalities which almost ensure its pubhcxty ; and
yet that not a trace of that contract should remain
in the recollection of any person who can he'; pro-
duced as a witness®. It is true, that in this coagntr_y,:n .
where there are so few legal slaves, the probabil lities
are less that the parties are in _the predwament ;
master and slave. But it must be remembered, tha
we are considering the effect of cohabitation under,
the Moohummudan law, which was not made for this
country, but for a state of society where legal sla..
_ very was common. [t 1s farther to be observetf
that the value of cohabitation, as an inference of

o s

* The reader will keep in view, that if the woman were'the slave ‘
lof the man, the marriage would be illegal, and express acknow- ;
ledgment by him of her child unquestionably necessary to the = .
estabhshmeut of the patermty i

-



Grounds

of the Ka-

zee-00l-
Koozzal's

the number of Tegal slaves in the British dominio
_in India must be ve

‘ uve father.

marriage, depends on “"fhé“‘iﬁ&ral""’fé%li‘hgé of the ‘com-
munity, and there is no reason to doubt, that tho gh

all in the strict sense of the
Moohummudan faw, 'yet that there are’ pérsons who
in the common parlance of the country are called
slaves, and that the intercoutse of these with t ""'efr"
masters is just as lawfal in “the estimation of alT "
good Mobhummudans, W1th the exceptlon perhaps%f ‘
such as are versed i in theu- Jaw, as if they Wi es
in the most rigid sense. 1In the c'use “under “dxscus.
sion, the mothers of thé chlldren, ‘whose descent ‘was
held to be established, were declared by 'the wit-
nesses to be slaves of thls descnptlon to thew putas

above reasomng, it must be' aﬁmitted S9ar -
nce with the opinion expressed by the Kazee.
Koozzat, and the decision of ‘the court, whlcli"
/as”;ln 'éccondance with it; and it becomes neces-

sarv to examine the authorities adduc ed by the learn-

ed Kuzee in support of his opmlon. ‘The fiist

iof these, from the I(/wolasut-ool-n/loqftzeen, is to
the following effect: ‘Generally. speaking;, “heare
say evidence is not admissible, except in four cases.
Regarding death, or descent, or mamage, or with
respect to a Kazee. To ‘instance this in a case
of descent : when a person hears from others, that
such a one is the son' of sucha one, itis com-

petent to him to give his evidence -to: that: effect,

although he may ‘not have witnessed the . birth in
that pe‘rsqnis.. family ; in the same manner as weat
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this day testify, that z&boo Buer (on. ,whom bﬁfﬂlﬁ
mercy of God) was the son. of Quhafa, although we,
never saw Quhafa. '10 instance marriage : ‘when a#
man sees another lwmvl ate . of cohabitation;
with a_ woman, and it is rumoured that she is h;s
wife, it is competent to hlm to give. evidence,
that the woman is the wife of that _person, although
he may not have been present . when the marriage,
was cont‘.nqted And when persons give evidence.
under such circumstances, declaring, that they are,
not eye-witnesses to the fact, but that it is notorious,
their testimony will we reqelved as valid*.” Upon
- this quotation; 50 far as relates to marnage, I have

L,

B
L

Jto observe, that. the fact of cohabitation is Ooupled :

~ with a_rumour (m itself no slight - degree of evi-.

dence), that the parties are married, and thatitis
merely stated to be competent to the person who has

this double ground of conviction, to bear testunony&

to. the fact. . While it is only when the ramour

has risen to notorzety (m some cases a_ very hlgh.l.f

species of evidence), that testlmony Wlll be rece;vedf‘
to the fact of marriage, when the persons, giving @

it admit that they ywere not eye-w1tnesses. So_ that"
it would appear, that whenever the defecnve

grounds of belief are exposed to the )udge, and th& :

testimony is found to rest on no better foundation
than the cohabltdtlon of the parties, and a rumour
of tbelr marriage, it will be rejected as mbuﬂicxent
to establish, the fact. _That this is the true meaning

et gl
et

~ * Principles and Precedents of Moohummudan Law, p: 301.

i



ve'is obvious from the parallel pasmge
of the Jowimrrumon-Nuyyerah cited below®, where
ftis distinetly stated, that, in the four cases in which
it is lawful for a person to bear testimony to ‘a fact
_ which he has not séen, he must have received the
information from two male, ‘Oi'bhé"'m’ale and two
female, credlble witnesses ; the information must’
have been commumcated to him in the formal words
of testimony'; he must believe it in his heart to be
troe ; and finally, that ‘he r’hu‘s‘t‘”'not explain the
grounds on ‘which his testimony rests; for if he does
explain it, as for instance if he say, “ I bear witness -
from hearsay,”’ it is incumbent on the Kuzes to

reject 'his testimony.  This is confirmed by the
only mher authority quoted by the Kazee-ool- ,
‘ -om the . Hidaya, though he has not given .
the _passage at. length. - Thus, * it is not allowable
for witnesses to depose to any thing which they have .
not seen, exeept in cases of descent, marriage, death,
Jurlsdlctlon of a Kazee, and sexual intercourse. Itw“
{18 competent to a person to depose to a fact which
{iay have ‘been communicaied to him by anotherin
whom he has confidence. This proceeds upon oy,
favorable construction.” : uolation
then proceeds: ¢ Thus, formstancb persbn sees a
man and woman hvmg in the same house, and co~ _
habiting with each other after the manner of husband
and wife. Insuch case he ‘may depose to: the mar- .
~ riage}.” But the quotatmm are widely apart in the

# Appendlx, ¢, No. 111.
+ Principles and Precedents of Moohummudan Law, p. 301,

, i sl
‘§> Ll
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original, being separated by what ' in tha"i famlatibﬂ“v
is a whole quarto page, and partly by a passage
which  contains ' the very dlstmctlon that 1 have®
alluded to.  This passage, iaomcludmg‘ the refer-
ence to cohabltatmn, is as follows: ¢ When a
person, in any of the above cases, gives evidence
from creditable hearsay, it is requlslte that he give
it iwan absolute manner, by saying, for instance, * I
bear testimony that A is the son of B,’ and not,
¢ I bear testimony so and so, because I have heard
it," for in that case the Kazee cannotaccept it ; in the
same manner as if a person, having seen a thing in
. the hands'of A, were to say, ¢ This thmg is the pro-
perty of A,? in which case his testimony is valid : but
if he should state that ¢ he glves evidence because he
has seen the thing in the possession of A, the Kazee
could not accept his testimony. So also, if aperson
see another sitting in the court of justice, decldmg
in a suit between plamtlﬂ' and defendant, it is lawful
for him to give evidence that ¢ that person was 8

Kazee  or if a person see a man and woman =

dwelling in the same ' house, and conducting them- |
selves towards one another in thé manner of husband -
and wife, he may lawfully give evidence of theu'
bemg husband and wife; in the same manner as it
is-lawful for a person who sees a melon in the hand
of another, -to give evidence that it is the property
of that person*.” The distinction between the
statement of a witness and the grounds of his belief

* Hidaya, Appendix, No. 112 Translation, vel. ji. p. 678,

148
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does not. exwt in our law,. whgue t.he latter are al-

ways the subJect of careful investigation. = But
whether it be that the Moohummudan lawyers, as
they are more car eful about the character of the pe;-
sons_admitted to_give testimony, so they place
greater rellance on h‘uman testlmony when glveﬂ’
and are less n the hablt of cross examwy)mg W1tnesses,
here is no. questlon that the dlstmctmn exrs% in
the Moohummudan law. That the practice of cross-
examination is not entirely unknown, appears from
the comment of the Inayah on the passage just
quoted from the Hidaya. The author puts the
case, that the Kazee should mterrogatc the witness
who quaks to the _marriage of persons whom. he sees
cohabiting together as man and wife, if he was.
present at the marriage.  Ifhe should answer in
e _tlve, he ‘may Stl" have heard it in such

a manner as to justify him in foro conscientice in pou- _

tlvely assertm«r the fact, and his evidence is not
rejected, because the assertion, until it is actually

{*dl&COVel'ed to rest on the defective ground of hear-.

say, is entitled to be received. ' But if the mqmry

is. pushed farther, and it is found that the foundatmn ‘

of the belief is in reality no_better than heat
at once reJected* Here 1l. is qbvmus, th
of cohabitation, separated from the rumounr of mar-
riage, is not taken into account at all, as forming any
ground from whlch a rational mference can be

drawn—}-

e lnnyuh;*‘Appendlx; b Bttt
+ There is something so, defective in hearsay, as a channel of
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If what has been above offered be cdﬁsi‘dm
sufficient to explain away the two ' passages cited '
bythe Kazee-00l-Koozzat, in’ ‘sapport of his Opl‘nioﬂ &
in’ i‘av()r of cohabitation, tben there has nothm

f

Pk kY § ol b0 g

i i

i “‘7 i 1K
commumcatlon, that 1ta admlssmn mto the Moohummudan law is
not calculated to raise that system in the estimation of the Enghsh

: lawyer. The term hearsay, however, conveys a very lmperféct

idea of the Arabic word istimau, of which it is nevertheless a literal

translation. ~ Testimony is of two kinds : direct, when given by

the actual witnesses of a transaction; and indirect, ;ﬁ(hgn transmits
ted by persons who have heagrd the declamtxons of the actual wit-
nesses. The last is entxrely rejected by the Moohummudan la#
' } that « drop in consequence of a doubt,” (Pfamtlfon s
Hidaya, vol.ii. p. 700;) as wheren person is accused of a crime which
induces retaliation or a ‘specific: punishment. " It is also'rejected in
all other cases, unless the oviginal witness be dead, absent mb a
dlatance, or sick, (ibid. p. '712) eAnd when recenved t 1]

in the % same .manner that he would have dong in' the asse ly of
the Kazee “(ibid. p. 711 ;) that'is with' the solemn words “ T beur
witness,” which: carry: a ‘peculiar sacredness, and are  allthat ‘the:
law requires from; the primary himself. 2nd, He must haye expressly
called on the secondary to receiye his test;unony 5 (lbld 7 10 D
3rd there must be two secondary thnesses to the testnmon‘y £
each primary, (ibid. p.710.) In the four cases mentioned e
text this strictness is so far relaxed, that the ‘positive’ call of’ ‘the
primary witness on the secondary to receive his testimony is not
required. But then the hearsay ceases to be a legal channel of com-
munication to the mind of the judge, and is sufficient, only to the

justification of a witness in foro conscientie, and his protection °

from the punishment due to false testimony, if he should take'

upon him positively to assert the fact which has been communicated
to him,

G
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been adduc i pair the general effect of the
reasoning by have attempted to shew that it

is not a fact fror icha Moohummudan marriage
can be fairly mferred The passage quoted from the
Hidaya is indeed a direct authority the other
way, going the fall hmgth Qf declarmg cohabitation
to be insufficient ; for the author says expressly,
with ‘respect to the possessmn of a thing, that seeing
it in the hand of a person is 1o evidence of right of
property, though perhaps enough to justify a wit-
ness in making the assertion ; and of cohabitation
he says, that it is lawful for the person who has seen
it to bear testimony to the marriage of the parties,
only, “ in the same manneras it is lawful for a
person who sees a melon in the hand of another, to
‘give evidence that it is the property of that person.”

Under the English and Scotch laws it is necessary,
that the person who claims to be an heir should
prove the legitimacy of his birth. When this is
required in the Moohummudan law, it is only for the
.purpose of establishing descent. = And in all cases
whenever a claimant has established his descent,
he becomes entitled to such portion of the inheri-
tance as the law has appropriated for his degree of
kindred. to the deceased v

B
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Tue shares mentloned in the Koomn are six in
number viz. a half; a fourth, an eighth, two-thirds,
. onesthird, and a sixth. ''And there are twelve classes
‘of persons for whom they are appointed ; of which
“four are male, namely, the father, true grand-father*,
" half-brother by the same mother, and husband ; and
the remaining e;ght are female, viz. the wife, the
 daughter, daughger of ‘a son how low soever, that is,
‘of any male descendant connected with the deceased

“entirely through males, sister of the fall blood,

“or by the same father only, or the same mother. only,
the ‘motiier and true grand~mother+ L
“The persons above enumerated do not all succeed

‘same. On the contrary, some of them are in the
-most ordinary cases entirely excluded, and the shares
of the others, though they are always entitled to
some participation in the inheritance, are liable in
certain circumstances to reduction. The latter class

iy For an explanation of this and the term true grand-mother, see

post pp. 63 and 65.
+ Sirajiyyah, Appendix, No. 114,

-

Number
of shares
and the
persons en<
titled to
them.

Some of

‘'the sharers

: sxmultaneously, nor are their shares constantly the

liable to

partial, and

others | to
total exclu-
sion,
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Some of
the sharers
may also be
residnaries,
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whether by fdther or nwrﬂ\er;t and ‘ helh,‘l}
by the same mother. . The excluslon of the ! persons '
is founded upon and regulated by two “el‘lelﬁfll prin-
ciples,. applicable alike to sharers and res1dua1 les.
The oneis, that a person Who is rela;ed to the deceas«
ed throuoh another, has no interest in the sucoessmn
during the life of that other with the excephun of
half brothers or sisters by the mother, who are
not excluded by her. And the other puncnple
is, that the nearer relative to the deceased excludes
the more remote*. T hus, a grand- fdthensexcluded‘
by a father upon both prmclples, bemv more remote,“
and also connected through him Wlth the deceased ;
and a grand-son is excluded by a son upon both
principles, when that son is his father, and upon the
second principle, when he is his paternal unc]e

Having premised these few general obsewatlons,
the reader will be able to follow without difficulty
the details of the different shares as they are pre-
sented to hisnotice. ' But here itis’ Pproper to. remark '
that some of the persons above-mentloned axe occa-
sionally residuaries, as well as shalels, and Wlll appear |
in the former character in the next chapter. I ought,
pethaps, in strictness to confine myself in this place
to a consideration of their claims as shavers; but it

* Sirajiyyah and Shureefeca, Appendix, No. 115,
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b ‘res1duary nghts of such of the sharers as may become
reSIduanes, followmo‘ in thls respect the example of
the author of the Szrajzyyah though perhaps at the

: vlew and I w1ll therefore llOtlc as'I proceed, the‘

@L

expence of some repetition. [t is of little conse-

quence in what order we consider them, and 1 shnll
take them accordmo' to their propinquity to the de-
-~ ceased, beginning with the husband.

The share of a husband is one half; but it is

reduced to a fourth when there is a child or child of

a son how low soever*, that is, ahy‘;, male descen-
dant connected with the deceased entirely by males.
And to one or other of these shares the husband is
always entitled, being one of the persons who are
never entirely excluded, as already noticed.

The share of a wife is pneclsely the half of a hus-
pand’s in’ snmllar circumstances ; being an eighth
when there is a child or child of a son, how

low soever, and a fourth when there is none.
Though a man may have as many as four wives, the

provision for two or more is the same as that forone ;
the fourth or eighth, as the case may be, being
divisible among them equally+.

A daunghter’s share, where there is only one, and
. no son, is a half of the property ; and the share of

* Sirajiyyah, Appendix, No. 116.
t Sirajiyyah, Appendix; No. 117.

Share of the -
husband.

Share of
the widow,

Share of
the daugh-
ters.
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They be-

come resi-

duaries
with a son.

‘66‘

two-thirds, whwh are of com'se
them equally When ‘there is i il
thelr character of sharers *and bémme resi o ‘

in the Kooran, whlch requires that the portl_ 1 of a
son shall be double that of a daughter. A compli-
ance with this rule would be plainly impossible, if

the daughters were to retain their shares, and the ex-
pedient_has been adopted of merging theshares in the

yesidue. In this case, the sons are said to render their

sisters residunaries, and the proportion of the inheri-
tance to which they are entitled must depend upon
the amount of the residue, which will of *coursé‘vary i
according to the number of the other sharers whd
may be in ‘existence. Whatever the residue may
be, it is tobe divided in the proportion of two shares.

" to each male, and one share to each of the femalest.

+'Shure of
the son’s
daughters,

‘When the deceased has left neither son nor daagh-
ter, nor son’s son, the shave of the inheritance ap-

propriated to daughters passes to the daughters of

the son, who then come into the place of daughters
in every respect ; the share of one being a half, and
of two or more ‘two-thirds, as above-i-mériti’oﬁed*.‘

‘When there happen to be in the same degree with

the daughters of the sons, one or more males who

» Sil';jiyyah, Appendix, No. 118.
+ Shurcefeea, Appendix, No. 119.
1 Sirajiyyah, Appendix, No. 120.
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dte hemiduaia ies; as their own brother, or, the son of
their paternal uncle; the shares of the son’s daughters
are merged in the residue by reason of the principle

already mentxoned and they are said to be render-

ed residuaries, in the same way as the daughters of
the deceased are made remduarles by the existence
of a son*, - 4 i e

~As the shares of daughters smk into the -residue
when there is a son, there can be nothing to pass  to
the series of heirs beyond them; and. the sons’
daughters are therefore always excluded by the exist-
ence of ason. They are likewise excluded as sharers
when ' the deceased has left two or more daughters
though no sont, because the whole of the two-thirds

appropriated to daughters is then exhausted by

themselves. But where there is only one daughter
and no son, the complement of the two-thirds after
dedu‘cting her moiety, being one-sixth of the estate,
passes tq the daughters of the son.. ke
Though sons’ daughters are entirely excluded
as sharers, when there are two. or more daughters,
they are mnevertheless in some instances admitted
to a trifling participation in the inheritance by the
operation of the rule already noticed. This happens
when there is a male or males in the same or a lower
degree entitled to the residue§. Suppose, that the

* Shureefeea, Appendix, No. 121.
.t Sirajiyyah, Appendix, No. 122

1 Ibid. Appendix, No. 123.

§ Appendix, No. 122,
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witha
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Entitled to
asixth witls
a single
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smmrl]y
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to a small
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though
there arg
two or
more
daughters.
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deceased has left no'son, ‘but two or more’ daughters,"-
-and grand-children both male and female by a son.
Here two-thirds being set apart for the daughte‘m,*’“ :
there is mothing to pass to the sons’ daughters as
sharers ; but if there be no other legal sharers, the’
remaining third is divided, as residue, between the
grand-children, in the ratio of two parts to a mafé;“"'
and one to a female. In strictness, the operation of
this rule ought to be confined to the case where the
residuary is in thesame degree with the daughters of
the son.  But it has seemed hard, that they should be |
deprived by a more remote relative, of an advantage
which they enjoy with one who is nearer, and the
rale has been extended accordingly®. The extension .
however is limited to cases where the more enlarged
construction is beneficial to them; for whenever they
happen to be legal shavers; it is only by a male of
the same degree, that they can be made residuariest.
It seems unnecessary to follow the line of . female

descendants farther, as the reader, if I have succeed-
ed in rendering the principles which regulate the
succession of the sons’ daughters intelligible to him,
will have no difficulty in applying the same prmm-
ples to the daughters of the grandson, and so on.

S of Of ascendants, the first in degree, as in mél.pqlr‘tar:ce,n
is the father of the deccased, whose legal share is a°
sixth; but it will beseen her eafter, that he may bea
residuary also. - So that there are three states or

* Shureefeea, Appendix, No. 124.
t Sirajiyyah and Shureefeea, Appendix, No. 125,
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conditions appropriate to a father. He is smlplyﬂ i

sharer, being entitled to asixth of the estate, as above-

mentioned, when the deceased has left a son, or son’s

son how low soever. When there are only dauu*hters, :

or son’s daughters, he is both a sharer and residuary ;
and simply a reéiduary where there is no child, nor
child of a son how low soever®. L

The true grand-father is defined to be a male
ancestor, into whose line of relationship to the de-
ceased a female does not enter]; and the first true

grand-father is of course the father’s father. He is

entirely excluded by the father }; but if the father
be dead, comes into his place; and his interest in
the inheritance is the same, with this difference,
that being more remote, he is liable to be differently
affected by the rights of the mother and grand-mother.
Thus a paternal grand-mother, who is entirely ex-

The true
grand-fa-

ther,

His share,

cluded by the father, is capable of inheriting with

the true grand-father ; and a mother who, when there
is a father,dnd a husband or wife, gets no more than

a third of the remainder, after deducting the share of

the husband or wife, is entitled to one-third of the
whole, when there 1s a grand—-father mstead of the' ’

father .

The share of a mother is a sixth when ‘there is

a child living, or the child of a son how ' low
soever, or two or more of the brothers and sisters,

* Sirajiyyah, Appendix, No. 126.

T Ibid.. No. 127,

1 Ibid. No. 128,

§ Sirajiyyah and Shureefeea, Appendix, No. 129.

Share of = |
the mother,



whether of the Whole or half blood. And m all
other cases, with only two exceptlons, her she
is a third. The exceptions are when the deceaSed
has left a husband, or Wlfe, and both parents*
In these circumstances, the husband being enntled
to a half, and the wife to a fourth, if the mother
receiveda third, there would remain no more than
a sixth for the father in the one case, and five-

" twelfthsin the other, while the law generall y requires
that the share of a male shall be double that of a
female when they succeed together. To avoid this
inconsistency, the share of the mother is reduced ‘to
one-third of the remainder, after deducting the por-
tion of the husband or wife ; by which means the
proper ratio is preserved between the shares f"‘the
father and mother ; for the former, being in ‘this case
the residuary, will take the remaining two—thuds, or
exactly double the pontlon of the latter.

Whenthere It has been observed, that the mother's share, when

is a father, ' : y i ¥
the benefit there are two or more brothers and sisters, 1s a sixth.

f tl 2 § 3 )
duction of It will be seen hereafter, that brothers and sisters are
the mo- 6 2 ; e
ther'sshare €ntirely excluded by the existence of the father ; yet

ey 2 d
g;“ﬁ?éméi- it may be asked, if the other sixth, whlch they are
istence of
o re. thus the means of cutting off from the mothev shall not
l o
sisters, 0. belong to themselves, ov if it must devolVe on the fu-
yolves on ther? This question has given occas;on for much dis-

cussion, and a variety of opinions among the learned ;
but the sect of 4boo Huneefa have determined in favor

* BSirajiyyah, Appendix, No. 130.



/.

65

G,

. of the father, assigning  the following text of the

Koomn as the ground of their decision ; “ but if he
bave no child, and his parents be his lxenrs, ‘then his
- mother shall have the third part; and if he have
brethren, his mother shall have a sixth part*?

‘ Here it is contended that as the father is undoubt-

__edly entitled under the first clause of the sentence to

the remainder, after deducting the mother’s third,
so the latter part of the sentence ought 1o be taken
as if it had stood thus: “ and if he have brethren,
and lis parents be his heirs, his mother shall have a
sixth part, and his father the remaindert.

The true grand-mother is any lineal female ances-
tor in whose line of relationsbip to the deceased a
false grand-father does not entert ; and a false grand.
father is a lineal male ancestor between whom and
- the deceased a female is interposed. Thus in the

first degree, the mothers of hoth parents are neces-

sarily true grand-mothers ; and in the second degree,
there are three true grand-mothers, viz. the father’s
grand-mothers on bothsides, and the mother’s mater-
nal grand-mother, her paternal grand-father baing
excluded by the interposition of her father, who is
obviously a false grand-father, :

. The share of a true grand-mother is a snxth whwh
1£ there be more than one of them in the same degree,
is divided between them equally§.

* Sale’s Kooran, (Edition 1801) page 94.
+ Shureefeea, Appendix, No. 131.

T Appendix, No. 114.

§ Sirajiyyah, Appendix, No. 132.
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e gmnd-moﬂiers of any descrlptitm’dl‘e" ‘exclnd-
il by the - existence of the mother; those on her
own suTe for tWo reasons ;  first, because they are

‘with the deceased  through her, and second,
because they have but one common cause of succes-

sion, namely, maternity. " She excludes the pater-

nal grand-mothers for the latter reason only These

are also excluded by the exmte’ﬂce of the father, or

the paternal grand-father ; but the matemal graml-

mothers are not excluded by them*. o

ef?fﬁffi; Amonwst grand motliers the more remote a?e" .
themore  excluded by the nearer, even though shie should be

remote.

| incapable of taking any part of the inheritance.
Thus the paternal gmndmother is excluded by the

father, but she is nevertheless capable of e‘xelu&ing ‘
the mother of the mother’s mother, thouwh the latter

would not, as already notlced be excluded by the ‘

father himselft.
In the higher stages of ascent, an ancestor is occaslon-f

Difference

of opinion ]
as 1o the ally connected in two ways with the deceased.  Thus,
portion of )
in imecstor SUppose that the deceased has left two great-grand-

related t
the decers. MOthers, one the mother of his father’s mother and

f;ﬁn‘.";;’?s" the other the mother of his mother’s mother, and that
S the latter is also the mother of his father’s father ;
thus making his paternal grand-father and maternal
grand-mother brother and sisterf. The three relation=

Shlps above-mentmned are each a g‘round of mhenﬁ :

* Sirajiyyah and Shureefeea, Appendlx, No. 133.—N. B, The
words ..\.s-'\.:gf.l!dﬁ have been omitted at the end of the extract.

+ Sirajiyyah and Shurecefeea, Appendix, No. 134, ;

} Sirajiyyah, Appendix, No.-135.
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- tancein itself, and two of them bemg umted in the per-

G,

son of one of the great-grand~mothers, Mookummud i e
considered  that she was entitled to tWO-thll‘dS of tﬁe Ly

sixth ; the remainder. bemv the portlon of t;ha uther P
bat, according to Aboo Yoosuj’ the sixth is, nothth— |

standing the double relationship of one, to be equally
“divided between both*. We are informed by the

Imam Surukhsee that there is no authentic report of

Aboo Hunegfas opinion upon this point ; but it is
mentioned in the book of inheritance of Husn, the
son of Abd-oor-Ruhman, the son of Abd-oor-Ruzzaq,
Ash-shashee, a follower of Shafei, that Aboo Huneefa
and Malk, as well as his own master, were of the
same opinion as. Aboo Yoosuf+.

There are five conditions in which full sisters may
be found. Three of these occur, when there are
neither. children nor children of a son how low
soever ; one full sister being entitled to a half of the
property in that predicament, and two or more of
them to two-thirds ; while they lose their character of
shax ers when there are full brothers, whose existence

Share of
full sisters.

renders them residuariest, the portion of each female

then. becoming half the portion of a male.
. In all the precediug cases, however, the share of the
sisters is liable to be intercepted by a father, or true
grand-father ; by whom they are absolutely eicluded,
as, well as by a son or son’s son how low soever 9.

¥ Sirajiyyah, Appendix, No. 136.
t Shureefeea, Appendix, No. 137.
I Sirajiyyah, Appendix, No, 138-
§ Ibid, No. 139.

Excluded
by a son or
son’s  son,
father or
true grand-
father,



Become
yesiduaries
with two or
more
danghters,

Share of
half-sisters
by the fa-
ther,

tw’% Ot\a - h:( er ’thﬂifemaw be mt’ﬁmgp
; ‘deueased’@ mmra, tiwugh tﬁem % il ttm ,:2

prace to a’ res&duary».less close]y connected Wfth ﬂw
deceased ‘than themselves. The prophet h:mseif has

!

anticipated and obviated this hardship, by d
that sisters in the case supposed, shall be ves:dnanes |
with daughters;mr the daughters of a son*; and their
portion will ' be'either one-half or a third, as there is
one or more of these in existence. Itisnot to besup-
posed, however, that the full sisters can supersede the
husband or wife, mother o true gmud-xhother. These
being legal sharers must be satisfied before any thing
can pass to a residuary, and asthe sisters are ren-
dered merely residuaries in ‘the case in question, they
can have no better right than the legal neSIduary in
the same circumstances. ~ A
Halfsisters by the father come into the place 0f
full' sisters, ' when there are none'; that is, the share of
one is a half and of two or more two-thirds+, while
with daughters or son’s daughters, they become resi-
duariest. Witlone full sister; whenever she. isenti-

* tled 1o a balf, they take the complement of iwo- '

thirds; or one sixth ; and by two or more full sisters

i,

* Sirajiyyah, Appendix, No. 140. '
+ Sirajiyyah, Appendix, No. 141,
1 Ibid, Appendix, No. 142,
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‘théy are enhmly eﬂcludeﬂ 'ahﬁéﬁi

the resxdue in vthe ratio of two parts toa ma
one to'a female*, . Bl 0

* Half:brothers ami sisters byw the same. mdther, am*ev"‘

entirely ‘excluded from the inheritance by the exist-
ence of a child, or the child of a son how low spever,
or of a father or true grand-father; and in all other
cases, the legal share ofone is a sixth, and of two or
more one-third. There is no distinction in this case
in favor of the stronger sex, both males and fe-
males having the same right and succeeding equal-
ly+. The learned author of the Principles and Pre-
cedents of 'Moohummudan law observes, however,
that « the general rule of a double share to the male
applies to their issuef.” The issue of half bro-
thers and sisters by the same mother are no
where mentioned as sharers in their own right;
and the learned author has himself observed,
that the right of representation  has no place
in the Moohummudan Code§. It will be found
in' the  following . chapter, that the proper
residuaries are ' all connected with the deceased
‘through males ; a condition which obviously excludes
the children of half-brothers or sisters by the mother.

* Sirajiyyah, Appendix, No. 141.

+ Sirajiyyah, Appendix, No. 143.

1 Page 5, § 30. :

§ Preliminary Remarks, P viii, and Principle 9, page 2.
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- CHAPTER V.
* Of Residuaries.

I most of the cases mentionedin the last chapter,
there is a residue after the portions of the legal
sharers have been separated from the estate. This
residue passes to a class of persons, who from that
circamstance have been termed residuaries by Sir
William Jones, in his translation of the Sirajiyyah,
and the name has been adopted by Mr. Macnaghten
in his Principles and Precedents of Moohummudan
law. There is some reason to suppose, as already
observed in the first chapter, that the persons who
are now generally classed as mere residuaries, were
originally the sole heirs of an intestate person. The
term by which they are designated in the Arabic
language, was first rendered * heirs,” by Sir Wil-
liam Jones, in his translation of the Bigyatol bakith,
though he afterwards substitated for it the word
“residuaries,” in the translation of the Sirajiyyah.
.-A-name is not perhaps of much importance; but
if 1 had felt myself at liberty to depart from
two such high authorities, I might have ventured
to suggest the term “ agnate” of the civil law, as

The sure
plus of the
estate after
the shares
have been
satisfied
passes to
the residu-
aries,
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approaching nearer to the deﬁmtmn of the Moohum-
mudan Code‘* o
Wi 1 Reslduanes have been divided by tbe author of
residia-  the Szra,]zyyah into three dlﬁ'erent c]asses i resxdua-
y ries in their own rlght res:duarles n the rlght of .
another; and residnaries with another-]' '
Residua-  With the two last classes the reader has heen made

yies in the

o acqudmted in the preceding chapter the resxduanes
and with ., in, ght of another being daughters, son’s ddu0hters,
full sisters, and Thalf-sisters by the fdther all of
- whom lose their chalacter of sharers and become res1-
duaries, wheu there exist one or more males i in the
same or a lower degree ; and residuaries with _ano-
ther being sisters with two or more. daughters or
daughters of a son how low soever; in whnqh case the
former are, entlrely excluded from the mhentame as
sharers, but admitted to participate in t;he character
of res1duar1es. Upon these. two classes it is unneces-
sary for me to say more in this place, and I shall
confine myself to the consideration of those who are
residuaries in their own right.
Residus- . The residuary in his own right is deﬁned to be
ries in their
own right.  “every male in whose line of relation to. the . deceas-
ed no female enters};” and such res:duanes ‘may be
divided into three classes ; viz, descendamsg ‘ascen-
dants, and collaterals. By a metaphor not. peculiar
to the Moohummudan law, the deceased is consider-

s gt

. ¥ See Note, pagé 14.
t Sirajiyyah, Appendix, No. 144.
1 Ibid, Appendix, No. 145.
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"ed to he a tree, of ‘which his descendants are the

branches, and the ascendants the roofs. Without
straining the metaphor too far, we may be permitted
to term the collaterals offsets. The branches or
descendants come first in the order of succession, and
- they are the sons, then their sons how low soever ; next
follow the roots or ascendante, who are the father,
then the true grand-father how high soever; and last
succeed the offsets, or collaterals, who are first the

sons of the father, that is, brothers ; then their sons

how low soever; and next the issue of the true
‘grand-father, or paternal uncles, and then‘ sons how
low soever®. i
There is this marked difference between sharers
and residuaries, that, while several distinct classes
of the former are capable of succeeding together,
the existence of the nearer residuary entirely ex-
cludes the more remotet. 'Thus, a son’s son can
never participate in the inheritance with a son, nor
the father with either as a residuary, though he is
not excluded from his proper sixth as a sharer.
‘When there are two persons equally near of kin to
the deceased, but one related to him through both
parents, and the other only through one, the master
“of two propinquities, as he is termed, is preferredf.
“The reader who has attentively perused the chap-
ter on sharers, will have no difficulty in determin-

o Sirajiyyaﬁ, Appendix, No. 146.
+ Ibid.
.} Ibid, Ne.,147.

1.

Distinc~
tion be-
tween
sharers and
residua~
ries,



ing the amount of the residue in every case that can
occur: Yet to facilitate reference, T will. ‘take a short
view of the vesiduaries in the order of their succession;
noticing, though at the risk ‘of some répet‘imm, the
sharers who are entltled to partlcipate in eaeh 'paﬂi% -
cular case. e

wiﬁ?ms ' When the residtnary is 4 son, the only mhér persons

s s who are’entitled to participate in th&“ inheritance are
the parents (or their ‘substitutes' among the more
remote ancestors), each of whor has a sixth, the huas
band whose' share is a*fourth, ‘or 'the wife who'is
entitled to an’eighth. Daughters, if' the deceased
has left any, are residuaries with the son or SO)‘IS,
the share of each male being double that 6f‘ a
female.

'wiﬁ?mrs In default of a son, the }rstm’s*“ son is fhg res‘:dhary; ;

. son’s son and in that case, all the sharers mentioned in the last

1y paragraph are entitled to participate, with the addi-
tion of the daughters ; the son’s daughters becoming
residuaries ‘with their brothersor cousins, and taking
according to the uswal rule of distribution among
males and females. In the subsequent stages of
descent there is the same difference ; the females of
the higher grade being sharers when the two-ﬁm*ds
appropriated to daughters are not exhausted, and
in other cases pammpat‘mg in the resldue accordmg
to the general rule. e

Dot When‘the fatheris the resnduary, the daugh ters, and

fahgte their substitutes the daughters of a son how low
resiauary. « " i
soever, are sharers to the extent of two-thirds, the

i
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husband is entitled to a half, the wife or wives to one-

fourth, and the mother or her substitutes among the
grand-mothers te a sixth, theugh the portion of the
mother is liable to some variation in this case as
already noticed. :

In default of the father, the patemal gland-father
is the residuary, and the sharers are the same as in
the last case, with a slight difference in the rights
of the mother, which has been adverted to under
the head of her shave. The same observation: is
applwable to the more remote ancestors, . whose
condition is in all. respects the same as that of
the first grand-father, except in so far as it may
be affected by the claims of intermediate grand-
mothers. ;
e Whﬁn there is neither in the descending nor the
ascending line a male who is connected with the
deceased through males, the residue passes to the
children of the father, or brothers, among whom the
master of two propinquities, or full brother, is pre-
ferred, as already noticed, to the brother by the
father alone.

- When a full brotber is the remduary, the sharels
are the same as with a residuary grand-father, with
the addition of half-brothers and sisters by the mother
only, who are now first entitled to a share, which,
as formerly noticed, is a sixth for one and a third for
two or more, The full sisters are residuaries with
their brother or brothers, and share according to
‘the general rule of distribution among males and
females, e

SL

Sharers
when the
paternal
grand-fa-
ther is re=
siduary.

Sharers
with a full
brother as
residuary,

#



yisharers  When a half-brother by the father is the residuary,
brother by  thie sharers are the same as in the last case, with the

as residu-  gddition of full sisters, who ‘are not made residuaries

ar
i ‘by half-brdthers, and retain therr own‘”:charactér of
shavers, @' 0 L Syl Ay Ane
Sharers With the sons of the full brotbér for' resxduanes,
when the

sonof a ull there is the further addition _of: ha_lﬂststersvby-the

+ ofa mfby fat}wrt-only as ‘sharers ; and so with the sons of the
the fatheris half-brother by the father, and all subsequent de-
7Y scendants of the father, the females of the preceding
grade being shavers when the two-thirds appropriat-

ed to daughters are' not ‘exhausted, and in other

cases dividing the residue according to the general

rule of distribution among males and females. ' #

Sharers * After we have passed the descendants of the father,

with a pa-

ternaluncle all the sharers except the husband and wife disappear,
ary. and the first residuary among the descendants of the

grand-father, that is the paternal uncle,is liable to be
reduced by all the sharers in existence, none of whom
are excluded by him. ‘Among uncles; as among bro-
thers, the master of two propinquities is preferred. to
the master of only one, and the paternal uncle, who
is the full brother of the father, is accordingly called
to the succession before him, who is connected with
the father through one parent only*. The further
descendants of the grand-father are called to the suc-
cession in the same manner as those of the father.

o Notimit . In the right line; whether of ascent or descent, itis

sentddatiés, umversa]] y agreed, that therf; is mo limit to the per-

ascent,
s ¥ Sirajiyyah, Appendix, No. 148.
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sons who may be called to the succession, provided

that they are males, and connected with the deceased

through males, according to the definition already
- ‘given of the term residuary. Iam disposed to think
that, with this qualification, the succession of resi-
duaries in the collateral line is equally unlimited. It
must be admitted, however, that the learned author
of  the Principles and Precedents of Moochummudan

Law seems to entertain a different opinion, and that
his opinion appears to be supported by the translator

of the Sirajiyyah. Whatever respect may be ‘dae
to the sentiments of. these two distinguished persons,
it is hardly necessary to apprize the reader that they

cannot be received as authority upona point of this

kind, except in so far as they are founded upon what
has been delivered by the original writers, and to
these I will presently beg to direct his attention,
The passage of the Principles and Precedents, in
which the opinion that I have adverted to seems to
be contained, is as follows : * When there is no son mor
daughter, nor son’s son, nor son’s daughter however

low in descent, nor father, nor grand-father, nor other

r,

Difference
of opinion
as to limit
in the col-
lateral line.

Stated.

lineal male ancestor, nor mother, nor mother’s mother,

por father’s mother, nor other lineal female ancestor,
nor widow, nor husband, nor brother of the half or

“whole blood, nor sons how low soever of the brethren’

of the whole blood, or of those by the same father

only, nor sister of the half or whole blood, nor pa-

ternal uncle, nor paternal uncle’s son how low soever,

(all of whom are termed either sharers or residuaries,) -

the danghter’s children and the children of the son’s



davghters succeed ; and they are termed the first,
class of distant kindred*.” The text of the Sirajiy~
yah quoted by, the author at theend of hisbook, and..
bearing the same number as the above passage, can
haye beenintended only as an authority‘for the succes-
sion of the distant kindred ; but it is here given ens
 tire, as translated by Sir William Jones, for the fur.
ther satisfaction of the reader. A dlstant kmsman
is every relation, who is neither a sharer nora Lasldu-
ary. The generality of the prophet’s compaunions .
repeat a tradition concerning the inheritance of dis- =
tant kinsmen, and according to this our masters and.
their followers (may God be merciful to them) have,
decided, The first class is descended from the
deceased, and they are the daughter’s phxldrgu, and
the children of the son’s danghterst.” . .
Authority  The only passage in the translat«lon of the Szra-
Jeyyah, bearing dlrectly‘b,‘on:‘ the point, that [ am
aware of, is the following, which does certainly seem.
toscountenance the doctrine of the limitation of resi-
duaries in the co]lateral line to the descendantb of thgs
grand-father, though it is at the same time QbYIQUSJ,x,_

* Page 7, § 43.—There is an apparent inconsistency Bétween thig
passage and the Preliminary Remarks, page xi, where tl;e a e
observes, that ¢ the residuaries by relation are the sons and their de- 3
scendants, the father and his descendants, the palemal ancestor
in any stage of ascent and his descendants?’  The words which T -
have underlined seem to comprehend the'collaterals, however remote
from the deceased.

+ Sir W. Jones’s Works, vol. iii, p. 537.
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inconsistent ‘with the general definition of the ‘term,
with ‘which the paragraph commences: “ Now the
residuary in his own right is every male in whose line
of relation to the deceased no female enters : and of
this sort ‘there ave four classes’; the offspring of ‘the
deceased ' and his root, and the offspring of s Yather
and of his nearest grand-father, a preference being
given, | mean a preference in the right of mhe\rtance,
-aceording to proximity of degree. The offspring of
the deceased are his sons first ; then their sous, in
how low a degree soever; then comes his root,
ot his father; then ‘his paternal grand-father, and
their - paternal grand-fathers ; then the offspring
of his father, or his brothers; then their sons,
how low soever; and then the offspring of his
grand-father or his uncles; then their sons how
low soever*.” There is nothing in the preceding
quotation  which cannot be reconciled with the
definition of “ residuary” at its commencement,
except the words “ nearest ‘grand-father ; and we
have fortunately the means of shewing beyond dis-
pute that these are an inadvertence of the transla-
tor. In the copy of the text annexed to the transla-
tion, the vowel marks are inserted, and if these be
correct, it 1s obvious that the words “ nearest” and
“ grand-father” cannot agree together : and they are
so distinet from each other in the Calcutta edition,
which contains both the text and the commentary
printed together, that the commentator stops at the

* Sirt W, Jones’s Works, vol. iii. p. 523.



word ¢ grand-father,” to make an observation on the
sentence that concludes with it, before he suffers the
‘reader to proceed to the next, which begins with the
‘word “ nearest*,” Thq passage, as it stands in the
~Calcutia edition, and stripped of the commentary,
a part of which has slipt into the text of Sir William
Jones’s copy,and may have given rise to the mistake
in_question, is literally as follows: “and they are
four classes: the offspring of the deceased and his
root; and the offspring of his father, and the off-
spring of his grand-father. The nearest is nearest,
I mean by this, that the first in the inheritance is the
offspring of the deceased, or the sons; then their
sons, how low soever; then his root; or the father;
then the grand-father, or father’s father, how high
soever,” &c. The reader will observe, that the term
grand-fatheris here taken in its proper comprehensive
sense, to signify the lineal male ancestor however
remote ; and, but for the word nearest, the insertion of
which I hope has been satisfactorily expla.ined, there
is nothing from which it can be gathered that the
term was to be taken in a less comprehensive sense
when the descendants of the grand-father are mentions
ed. It is true, that these are described a little lower
down as uncles, but the word in the Arabic, which
has been so translated, is one of equal comprehen-
siveness, being employed to designate not only the
father’s brothers, but the brother of any male ancess

* Shux‘eeféea; Appendxx, No. 149. el



~ otor however  remotey prov1ded he be connecled mth

“the deceased through males®. |
. It is to be observed, that if the enumeration of re-

slduarnes contained in the paragraph quoted from

Mpr. Macnaghten’s work, be complete, all relatives’

beyond the descendants of the grand-father are ex-
claded, though they should fall within the general
‘definition of the Sirajiyyak. In the followihg ex-
“tract from the Koodooree, a book of very high autho-

rity in Arabia, and generally supposed to be the prin-
_.cipal source from which the author of the Hidaya
‘obtained the text of the law on which his own work
is a commentary, the enumeration of residuaries is
carried one step farther, to the descendants of the
great grand-father. ~« The nearest residuaries are the
fons ; then their sons ; ‘then thes father ; then the
grand-father ; then brothers ; then their sons ; then the
sons of the grand-father, and they are paternal uncles ;
then the sons of the father of the grand-father, and
they are pater naluncles of the fathert.” 'And to the
same effect is the following extract from the Futawa
Sirajiyyak: 1t is rather long, but contains a dis-
tinet enumeration of the residuaries in the order
“of their succession, which is sufficient apology for
laying it entire before the reader. * The nearest
residuaries to the deceased in their own right are
sons ; then their sons; then the sons of their sons
how low soever ; then the father; then the grand-

% Sirajiyyah and Shureefeea, Appendix,No. 150,
1 Appendix, No. 151.
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full brother ; then the half;lirqtber hy the samsk

father, or father’s fathgr
father ; then the. sons of the full brother ; then the
sons of the half-brother by the same. father, ‘then
their sons in this manner ; then the father’ s full
brother; then the father’s half brother by the spme
father; then the sons of the faihers full brother»
then the sons of the father’s half-brother by the same
father ; then their sons after this arrangement ; then the ,
paternal grand-father’s full brother ; then the pater-
nal grand-father’s half brother by the same fat/m' 2
then their sons after this arrangement®.,” . ‘
In the extract cited below from the Fuwvwa Ala,m-
geerce, a work of perhaps the highest authomty in
India, as having been compiled under the orders of
the Moghul Government in its brightest peridd, thé
enumeration of residuaries, after proceeding in nearly
the same terms as those of the last quotation, is carri-
ed one step higher to the paternal uncles of the grand-
father, that is to the descendants of the great great
grand-fathert. If these works are tﬁo,be allowed any

. Futawa Slrajnyyah, Appendlx, No. 152. In thecase of Doe,‘v

on the demise of Sheikh Moohummud Bukhsh, v. Shurf-oon-lesa.. i

Begum and Tajun Beebee, tried in the Supreme Court in the sxt—
tings after the second term 1831, it was decided in conformlty thh 4 :
the above authoutxes, which were brought to the notice of the
Judges, and the futwa of Molvee Morad, head Moohumquan
officer. of the Court, that the plaintiff, whe was descended from the

‘great grand-father of the deceased, was entitled to a share of the

. residue.

1 Futawa Alumgeeree, Appendix, No 153.
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wei ghf at all, it is clearly imp'osﬁi ble, that the limitati-
- onimplied in the expression “ descendants of the near-
est 9gfand—father,” can be correct; and thereis m-
thing else, even in Sir William Jones’s translation of

the passage previously quoted from the Sirajiyyak,

to restrict the meaning of the definition of the term
residuary, with which the paragraph commences, the
comprehensiveness of which is worthy of the reader’s
particular attention. “ Now, the residuary in his own
right,” says the author, “ is every male in whose line
~of relation to the deceased no female enters*.”

To an English lawyer it may seem of little import-
‘ance to trace the destination of the residue beyond
a series of persons whom he may consider to be inex-
haustible. Tt must however oecasionally happen, that
the residuary does not appear, or is unable to make
good his claim ; and the general provision, which the
‘Moohummudan law has made for the apprepriation
of the remainder of the estate in that event, forms
the subject of the chapter on the return. In the
special case of emancipated slaves, the surplus doés not
revert to, the sharers on failure of residuaries by de~
scent, but passes to the emancipator, who is thus in
consequence termed the last of the residuariesf.

* In the Persian translation of the Sirajiyyah, which is probably
referred to by the natives of this country, at least as often as the
~original Arabic, the important word every is omitted, though it
occurs both in the copy of the original given by Sir William Jores,
and in that printed at Calcutta with the Shuregfeea. The latter was,
I presume, collated with other copies, and I am not aware that its
accuracy has ever been called in question.

t Sirajiyyah, Appendix, No. 154.
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If the emancipator be dead, Ais residuaries are called
to the succession in the order already explained ; his
sons first, then his son’s son how low soever, grand-
father, and so on*. 'When there are legal sharers of
the slave’s estate and nothing but residue passes to
the emancipator, it is hardly out of the ordinary
~course of the law that his residuaries should be sub-
stituted for him in the event of his death, instead of*
his ‘general heirs. But when, as ‘may sometimes
happen, the emancipated slave has no known rela-
tives of any kind, and the whole of his property
falls to the emancipator, it appears hard that the
legal sharers of the latter should be excluded from
all participation. Yet the law is so. Females have
been expressly excluded by the prophet himself} ;
and of legal sharers even the nearest of all, a father,
is not allowed to participate with a son according to
the concurring judgments of Aboo Huneefa and
Mookummud. The last opinion delivered by Aboo
Yoosuf was in favor of the father, whom he considered
to be entitled to a sixth. But even he agreed with
the others in assigning nothing to the grand-father in
such clrcumstances;{: :

I should now perhaps proceed to consider  the
farther destination of the residue when there are no
residuaries of any kind, or of the whole estate upon

. * Sirajiyyah and Shureefeea, Appendix, No; 155.
+ Sirajiyyah, Appendix, No. 156.
§ Ibid. and Shureefeea, Appendix, No. 157,



the failure of sharers also. Cases of this description
must necessarily be of rare occurrence ; and it seems
desirable to place at once before the reader the rules -
adopted by the Moohummudan lawyers for distri-
buting an estate among sharers and residuaries. I
shall, therefore, after the example of the author of -

the Sirajiyyah, first direct the reader’s attention to
the method of extracting shares, which forms the
sabject of the following chapter. '

ek
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'CHAPTER VI.

Of the Extractors of Shares.

ol
"

Iz will be found, on reverting to the enumeration  Shares .
of shares at the commencement of the fourth chapter, g
that they may be all divided into two series, each g
consisting of three terms, of which the intermediate
term is half that which precedes, and double of that
which follows it. The first series comprehends the
shares a half, a fourth, and an eighth, and the second
the shares two-thirds, one-third, and one-sixth®*.

Whatever the share may be, if there is only one, When

only one

nothing more is required, in order to extract it from shareis to
! ¢ extraci-

the general mass of the estate, than to divide the ed, the
latter by the fraction which represents the share, Shetely o
and the quotient will be the amount required. o
In this case, theréfore, the name of the share itself
is said to be the extractor; thus two is the ex-
tractor for a half, three for a third, four for a
fourth, and so.ont..

When there are two or more shares, but they all o When

fall within the same series, as a sixth and a third, a o or
more

* Birajiyyah, Appendix, No, 158.
1 Sirajiyyah, Appendix, No. 159,
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-

:}'am, but half, a fourth, and an eighth, the name 'of"any’bf‘th‘e

gerier, the. shares might serve the purpose of an extractor ; yet
name of the
i there would be this inconvenience in assuming the

smablest

Tl SRt greater share for the purpose, that the smaller must
- * be expressed by a fraction. The rule, therefore, in
all sich cases is, that the name of the lowest share
shall be taken for the extractor. Thus, 'when*thé
shares are a third and a sixth, the extractor is six*,
and when they are a half, a fourth, and an’ eighth,

the extractor is eight; and the estate is dlvmb]e

mto six or eight portions accordingly.
o S - If there are shares to be extracted which belong to
series, different series, the extractor must be sufficiently
large to admit of ‘being divided by all the shares
without ‘a fraction, and it is the smallest number
oeien  which is so divisible. - Thus, when there is a half

there is a

e, with one ‘or more of the other series, the extractor is

secondse-. = 3 1 1 1visl
s, the . S}, which is the least number divisible by a half,
cxtractorls g sixth, a third, and ‘two-thirds, without a fraction.
roncn e And when there is a fourth with one' or more of the
wwelve.  other series, the smallest number divisible without a

fraction by a fourth, a sixth, a third, and two-thirds,
is twelve, whichis accordingly the extractor of the
g D cased. In like manner, when an eighth lsfmmd in
i conjunction with a sixth, ‘a third, or two-thirds,
the extractor is twenty-four§; which is the lowest

* Sirajiyyah, Append»ix, No. 160,
+ Ibid, Appendix, No. 161.
1 1bid, Appendix, No. 162.
§ Ibid, Appendix, No. 163,
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QL

namber that can be divided by all these numbem 58

without a fraction. ' i
- The estate is of course 1o be dmded inall the caseﬁ
mentioned, into as many parcels as there are units
in the extractor, and a corresponding number . of
these parcels set apart for each share. Thus, ifa
woman die, leaving a husband and two halfsisters by
the mother, the share of the former under such cir-
cumstances is a half, and of the latter, a third; which
presents the concurrence of a half with one of the
second series ; the estate is accordingly divisible into
six parcels, whereof three belong to the husband, and
two to the sisters, the remainder being the property
of the residuary. In like manner, ‘when there is a
husband with two daughters, the share of the former
being a fourth, and of thelatter, two-thirds ; theestate
‘must be divided into twelve parts, three of which be-
long to the husband, eight to the daughters, and the
surplus is residue. Or when a wife, two daughters,
and a mother are left, the share of the first being an
eighth, of the second, two-thirds, and of the last, a
sixth ; the . estate is to be divided into twenty-four
parcels, three of which are the property of the wife,
sixteen of the daughters, four of the mother, and the
single one remaining passes to the residuary®.

The preceding rules would be always sufficient for

extracting the shares, if the estate were in all cases

* The preceding illustrations are taken generally from the
Shureefeca ; but as they are only applications of rules, it is unne=
cessary to quote the authority at length.
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when they
exceed the
amount of
the estate.

The in=
Crease.

The ex-~
tractors
two, three,
four, and
eight never
increased,

ampl& enough to meet. the claims of every person,
entitled to  participate in it. Buatin some ga@e@,lpm
not so; and. a. method, is required for redu ing the
shares. ratably. whenever there happens.to be a defi-
ciency. Nothing can be more simple and complete
than the expedient. adopted by, the. M%hmmﬂd@n :
lawyers, for this purpose; \which, consists. in rais-
ing the extractor of the ».casge.aqn,-ip?vqtherranxds,;J;b..&'
common . denominafor, of the fractions in which the
shares are expressed, while their enumerators remain
unchanged. Thus, suppose thedeceased to have lefta
hushand and two, full-sisters, the share of the former
being in such circumstancesa half, and of the latter,
two-thirds, or when reduced to fractions of the same
denomination, three-sixths and four-sixths, there is.
obviously one sixth more  than the amount .of the
estate, and it is distributed over the sharves by advan-
cing the common denominator from six to seven, the
number indicated by the addition of all the numera-
tors. The husband’s. share. becomes three-sevenths
in consequence, and the share of the sisters four-se~
venths, That the original ratio between the shares
1s presenved is obviops from the proportion 3 x4=4x3:
This is called the doetrine of the increasé, because
the extractor is increased in the manner described®
. The extractors two, three, four, andisueigbt;:@rm;lhe—
ver inm:@s#d#t ; because in all the cases where they are

* Sirajiyyah, Appendix, No. 164.
1 Sirajiyyah, Appendis, No, 165.
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éaﬂed‘iﬁto operation, the estate is either exmmy:‘

commensurate with the claims upon it, or there is a_

surplus after the sharers have been  satisfied. *Thus;
the only case where the extractor fwo can be requir-
ed is, ¢ither where' the estate is to be divided into
two equal parts, as between a husband and a full-
sister, or into‘a half and residue, as between a hus-
band and a 'fall-brother.  In like manner, the.only
edses that require the extractor #hree are those which
present a third and residue;as when the deceased has
left ‘a ‘mother and a full-brother ; ‘two-thirds and
residue, 'when there are two daughters and a full-
brother ; or one-third and two-thirds; as with two
halfisisters by the mother, and two full-sisters. 'The
extractor four comes into operation only wheun there
is a fourth and residae, as in the case of a husband
and a son ; -a fourth, a half, and residue, where the

heirs are a husband, 4 ‘daughter, and a full-brother;

or ‘afourth; a third, and residue, as in the case of a

widow with both parents.  And the only" occasions

which ‘call ‘for the extractor eight are where the
estate is to be divided into an eighth and residue, as
in the case of a widow and a son; or an eighth,a
half, and residue, as in' the case of a wife, adauo'hter,
and full-brother*.

{Of the remaining extractors, six may beincreased
to ten, inclusive, and all the intermediate numbers
both odd and even. Thus, it is increased to seven in

# Shureefeea, Appendix, No. 166.
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the case already mentioned of a husband and-two full-
sisters ; and also in the case of a husband, a full-sister,
i and a halfsister, éhe share of the two first: being each
4 a mmet‘ hree-sixths; and that - of the lasmbemg
t is increased to eight when a half; two-
thirds, and asixth meet in the same case, as where
the deceased has left a husband, two full-sisters;and
a mother; or when' two. moieties and a thirdare
found together, as in the case of a husband, a full-
sister, and ' two half-sisters by the mother. It is in-
creased 'to nine, at the conjunction’ of a half with
two-thirds and' one-third, asin the case of a hus-
band, two' full-sisters, and two' half-sisters by the
mother ; or of two moieties, a third and a sixth, as
in the case of a husband, a fallsister,  two. half-
sisters by the mother, and a mother. « And it is
increased to ¢ten when the deceased has left a hus-
band, two full-sisters, two half-sisters by the mother,
and a mother : the share of the first being a half or
three-sixths, of the second, two-thirds or four-sixths,
of 'the third one-third or two-sixths, andofthe last,
one-sixth, making together ten-sixths*. i
Theextrac- . The extractor twelve imay be mcreased to seven-

tor twelve

maybein-  goon and the two intermediate odd: numbets,.,‘to._the

creased to ;
thirkeen,  exclusion of the even numbers. Thus it is raised to
seventeen. ghirteen when a fourth, two-thirds, and a sixth meet

together, as in ‘the case of a widow, two' full-sisters,

and a half-sister by the mother. It is raised to fif-

. Sirajiy');ah and Shureefeea, Appendix, No, 167.
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‘#een when there are parties entitled to a faur&hiét‘?!ﬁé‘ﬁ-

X

- thirds, and one-third, as a wife, two full-sisters, am

 two halfesisters by the mother ; or at, the conjunc-
tion of a fourth, two-thirds, and t VO-8
tha case of a widow, two full-sisters, a halfsi
the mother, and a mother. And it is rmsed to. se«
venteen when a fourth, two-thirds, one-third, and
a sixth, meet together, as in the case of a wife, two
full-sisters, two half—smtels by the mother, and a
mother*. : \

. The - extractor: twenty.four admits of. no . more
‘than one increase, which is .in the case of a widow,
two daughters, and both parents, the share of the
first being an eighth or three twenty-fourths, that of
the second, two-thirds, or sixteen twenty-fourths, and
that of each of the last, one-sixth, or four twenty-
fourths, making in the whole twenty-seven parts.

This is the case styled Mimbercea, because decided
by the Khuleef Alee in the pulpitt.
The only doctor of any sect, who considered that
the extractor twenty-four is susceptible of any other
increase, was Ibn Musood, who was of opinion that
it must be raised to thirty-one, when the deceased
has left a widow, a mother, two full-sisters, two half-
- sisters by the mother, and a son who is excluded on
account of some one of the impediments mentioned
“in the second chapter. His dissent from the rest of

the learned in the present case arises from the pecu-

i * Sirajiyyah and S};uréefeea, Appendix, No. 168.
++ Ibid, Appendix, No, 169,
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liarity of his opinions on the subject of disqualifica-
tion, which, as_already noticed at the end of that
_chapter, he considers to have the effect of reducing
the portions of other parties, though the disqualified
person himself cannot derive any benefit from the
redaction. = Thus in the! case ‘above cited; ‘where'
others 'wouldf‘qonsidei"* the son in the same ;light;ééj if

actdalliy‘dead,' and the share of the widow being 2

fourth, the extractor would be twelve raised to
seventeen, he would reduce the share of the widow
to an eighth, by which means the extractor must

become *twenty-four and’ be aceordingly raised to. .
thirty-one by the shares of the other parties*. -

/* Sirajiyyah and Shureefeea, Appéhdix,.NXo.' o



CH APTER VII

W‘ *the ./lrmngement of Estates where seveml
h persons are entztkd to partmpwte in lhe
- Same poﬂwn il

AN PR

s s o

Waex there are several persons entltkd to the et
same share, it must be divided among them equally‘ )(I:F‘:rc:gn:ec
and if all the shares admit of such d1v1s10n, thereis
no-occasion for any farther operation. Thus, when
the deceased has left two daughters, and both his
parents, the estate being divisible into six parts, one
goes to each_parent, and the remaining four are

_divided among the daughters equally, leaving two
to each*. |

When there is only one class of sharers, among second
whom their share cannot be divided without a a”éi?ﬁ}}’!" 4
fraction, and on a comparison of the parcels com. ™"
posing the share, with theindividuals who are entitled
to it, the numbers are found to be commensurable,
divide the number of individuals by the common
measure, and multiply all the shares by the quo-
tient. 'Thus, when the deceased is survived by both
his parents and ten daughters, the share of each pa--

rent is a sixth, and that of the daughters four-sixths

* Sirajiyyah and Shureefeea, Appendix, No, 171.
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between them. On comparing four, the number of ‘
parcels, with ten, “the number of persons among
whom they are to be distributed, it is found that
they are both measured By the number two ; ten
‘isaccordingly to be divided by two, and all the“,
es are to be multiplied by the quotient five.:
They~ 'accordiﬁg]y become five-thirtieths for ‘each
parent; and two-thirtieths for each dau hter, ma\kn,ng |
in‘all thirty parcels exactly*. G
Third When, as in the last case, there is only one class of
gk sharers, among whom the parcels constituting thelr '
it share cannot be divided without a fractlon, but the ‘
parcels and the individuals entitled to them are in-
commensurable, the extractor is {0 be at once multl-
plied by the number of individualst, as in the case
of a husbgmd, a grand-mother, and three halfsisters
by the mother. The extractor being six, the estate
is divided into that number of parcels, of which
three are the husband’s, one the grand-mother’s, and
the ‘two remaining are to be divided among the
three sisters; where it is evident, that they cannot.
obtain their portions: without a fraction, and th'at'u
there is no common measure of the number of par-'
cels and the number of individuals ﬁmonoﬂ whomv
they are to be divided. The extractor (6) is ac-
cordingly to be multiplied by the number of 'ihdij?i-
duals in the class (3), which gives eighteen parcels;

* Sirajiyyah and Shureefeea, Appendix, No. 172,
"t Sirajiyyah, Appendix, No. 173,



that 1s, mne to the husband (m‘ 3)(3), three e

grand~mother (or 1x38), and the remaining six to the;f'
sisters ; each of whom is enmled to two parcels*.

tis ohvxous that there can be no difference in the
procedure, if, instead of an ongmal extractor, we

)
take a case where the extractor is increased for the

‘reason and in the manner explained in the last. chap-

ter. Thus, sappose that the deceased is survived by
a husband and five full-sisters, the original ex-

tractoi', which is six, 1s here increased to seven, and
the estate accordingly divided into so many par-

cels, of which three are the husband’s, and four be-

long to the sisters ; but four parcels cannot be divid-
ed among five persons without a' fraction, and as
there is no common measure of these numbers, the
increased extractor must be multiplied by the whole

CL.

Procedure
the  same
whether the
extractor
be original

.01 increas-

ed,

numher of the sisters, by which means it is raised

- to thlrty-ﬁve, and the parcels increased accordingly ;
when fifteen (or 3x5) will belong to the husband,

and the remaining twenty (or 4xb) become the:
property of the sisters, the portion of each sister

being four parcelst.

The cases already considered being limited to one
class of sharers, who cannot receive their portions
without a fractmn, the principles are said to lie be-
tween the shares and sharers, as they depend upon a
comparison of the one with the -other. But in the
four cases that follow, there are supposed to be two

* Shureefeea, Appendix; No. 174.
£+ Sirajiyyab and Shureefeeay Appendix, No: 175.
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or more classes of peisons who ‘are 8o situated 5 and
it becomes farther nicessary to cefx‘rpare #h ndivi-
duals in oné class’ witl those in' ‘another ; the prin-
ciples applicable to' the case are’ “aacmrdmg*ly ‘said to
be between mr]mdpals and individuals. They are
not . mtended lww«wer, to sapersede the necess:
considering, in the first place, each class of sharers
with a reference to th number of paroels allotted to
them. On the contdary, itis implied that this is
done, before the casés are submuted to the' bpemtm :
of the second set of principles. Thus, if in the case

y;‘»f -

before put of the two parents and ten danghters, we

substitute for one of the former three grandwmoﬁhevs, :

we shall ‘have two classes amongst whom their por-.

tions cannot be distributed without fractions, and the
case would properly fall under one of the rales fol-
Jowing. 'But we must nevertheless first: reduce ‘the
‘number of the daughters and of the parcels ‘consti-
tuting their share, to their Jowest terms, and instead “

of the whole of the former number, or ten, only take
that number divided by the commion measure; and
it is of the quotient or five that we proceed to. make
use in the future operation. Having prenmed thus ‘
much, | now proceed to the fourth principle.

When there are two or' more classes “of sharers,'
whose portions cannot be distributed to them - with-
out a fraction, but the numbers of individuals in the
classes are all equal, it is evident that the parcels will
be sufficiently increased, so as to be distributable.
among all without a fraction, by merely. multiplying
the extractor by the number of persons coutained in_



one of the classes.. Thus, suppose - thce« decea d

have left three daughters, three grand-mothers, and

three paternal uncles ; the extractor of the case being

six, four parcels belong to the daughters, one parcel

to. the grand-mothers, and the remaining one as =

residue to the paternal uncles; but none of the par-
cels can be divided without a fracth;rﬁbetwfeen the
persons entitled to them, though the number’ of in-
dividuals in each class.is the same, Then multlply
the .extractor (6) by that number (3), and the result
is eighteen parcels, which are divisible among all the
parties exaetly.  Thus, the daughters’ four-sixths,
become twelve-cighteenths, whereof each of them ob-
tains four parcels, and the one-sixth of the grand-
mothers and of the paternal uncles, become three-
elghteenths, or one parcel to each®, ‘

. If, instead of three, there were six daughters mthe
. last ‘case, we should subject them to the operation of

the second rule before proceeding to consider them :
with reference to theindividuals in the other classasi-» |

‘but the result would be exactly the same ; for the
number of daughters and the number of shares divi-
sible among them, having the common measure two,
we should divide the former by it, and the quotient
would be equal to the number of individuals in  the
other classes. That the parcels, would still be di-

* Siriap}"jrah and Shureefeea, Appendix, No. 176.
"'+ This is in fact the case put in the Shureefeea, but to simplify
‘tha/ lllustratmn, I have first supposed that the numbers of indivi-

duals in the different classes were equal originally,
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visible without ‘a fraction is evident;
eighteenths, which in the last case were
among three pem)ens, leaving four pareels to eac
would in this b«mll»omd to six; each 0f wlmmwmuldv
v be entitled to two parcels..: .
c‘;{? s When there are several classes of shamrs,--
rangement. Jast case, but the numbers of some ofﬂthem are
quot parts’ of others; (as 2 o0f4 or8,and 3 of 9 or
12,) it will be obviously suﬁicx‘ent, if we muliply the
extractor by the largest number; which is accord-
ingly the principle of the case. « Thus, when there are.
four widows, three grand-mothers, and twelve pater-
nal uncles, the extractor of the case beingvt‘welvég«ﬁh&
shares are three-twelfths to the first, two-twelfths to ;
the second, and the remainder or seven-twelfths to
the last.  And it is clear, that none of the shares can
be divided among the individuals entitled to them
without a fraction ; but the numbers of the widows
and grand-mothers are each an aliquot part of the
nuamber of uncles. Multiply, therefore; the original
extractor (12) by that' number; and the' result will
be, one hundred and forty-four parcels, which vare di-
visible exactly among all the parties.  The ths of
~ the ‘widows will thus become {i%ths,  giving nine
parcels to each ; the 1% ths of the grand-mothers will
become 4 ths, or eight parcels: to each ;. and the re-
maining. 1’;ths of the uncles will become m‘*;ths, or
- seven parcels to each* tan

oL A L G . ‘
* Sirajiyyah and Shureefeea, Appendix; No, 177,



101

- When the number’ of individuals in one aff the
classes which cannot receive its share without a frac.
tion, is found to be commensurable with the number
of individuals 'in’ another class in the same predica-
ment, the rale is, to divide one of the numbers by ‘the
common measure, and. multiply the whole of the
other by the quotient ; then if the product is found
‘to have a common measure with the number. of
individuals contained in any other class; repeat the
same process between the product and such number ;
but if there is no such measure, multiply the whole
of the product by the number; and so on through
all the other classes, until the last; then mualtiply
the original ‘extractor of the case (or the increased
extractor-if it be increased) by the result of' the
whole '« multiplication, and the produect will give
a namber of parcels, which it will be found may
be divided among -all the paltles without a frac-
tion%. i -

-+ Thus, suppose the deceased to have Teft  four
widows, eighteen daughters, fifteen grand-mothers,
and six paternal uncles; rather a strong supposition,
it must be allowed, but it will serve equally well for
the purpose of illustration. The extractor of the case
being twenty-four, there are three parcels or one-
eighth to the widows, sixteen parcels or two-thirds
to the daughters, four parcels or one:sixth to the
grand-mothers, and only one parcel as residue for the

- uneles.  According to the principle applicable to all

% Birajiyyah, Appendix, No, 178,
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cases, we must first compare the nmmmfmdgw. '
duals in each class with the number of parcels to be
divided among them. But on comparing the parcels
of the widows (3) with their number (4), we find that
there is no'co mmon measure between them; and there.
fore set down four, Between, the daughters and
their shares, there is the: common measure two, and.
we therefore divide their number (18) by twe, and
set down the quotient nine. In like manner, finding
no common measure of the grand-mothers and their
shares, or the paternal uncles and their shares, we set
down the full numbers of the respectwe elassm, ﬁj‘-
teen and siw.. ) T
We have thus the numbers fcmr, le,,, nmﬂ, and
fifteen, as the elements of our operation wmier the
present rule. But between four and six we find the
common measure fwo ; and therefore, according to the
rule; divide one of them (6) by the measure, and mul-
tiply the quotient (3) by the other (4), which  gives
us the product twelve; between which and nine
there is the common measure three ; we accordingly
again divide one of these (1)) by the measure (3), and
multiply the quotient by, the other (12), which raises
the case to thirty-six.. There is still the common
measure three between that number and ﬁft;eeu, and
repeating . the process of  division and multiphi-
cation, we obtain one hundred and elghty, as the
result of the whole ; and the original extractor
twenty-four ,,multl,phed by,,‘,@thag number, gives four
thousand three hundred and twenty as the num-
ber of parcels into which the estate must be divided.
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Fhe commion denominator of the fractions which
represent the shares having begn multiplied by

one hundred and eighty; their numerators must. be.

yaised to. a corresponding. height ; and : the Jsths
of the widows will thus become i%ths, or one

hundred and thirty-five parcels to each ; the 33ths
“of the daughters, 253¢ths, or one hundred and sixty
parcels to each ; the yths of the grand-méthers
220 ths, or forty-eight parcels to each; and the sin-
gle twenty-fourth of the uncles will become s ths,
or thirty parcels to each*. ¥k
‘When there are two or more sets of persons
among whom their shares cannot be divided without
a fraction, and there is no common measure of the
number of ‘individuals in one class; and the number
in any other, 'the case is obvxously already in its
lowest terms, and nothing more can be done than

to multiply all the ' numbers into each other, and

then multiply the original extractor by the result

of the whole. = Thus, suppose there are two widows,
six grand-mothers; ten daughters, and seven paternal

Seventh
principleof
arrange=
ment.

®

Tlustra«
tion.

uncles. The extractor of the case being twenty-

four, the share of the widows is three parcels, which
cannot be divided among two  without a fraction ;
and as there is no common measure of three and two,
we must take the whole number of the widows for our
future operations. The one-sixth of the grand-mo-
thers’, constituting four pareels, is in like manner
indivisible among six persons without a fraction’;

* Sirajiyyah and Shureefeea, Appendix, No. 179,
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but of four and six there is the common measure’

two, and we therefare take only half the number of

the grand‘mothers or three. The same number also
measures the daughters’y: and the sixteen parcels

which constitute their two-thirds, and we according-

ly take no more ‘than half. of the daughters, or five.

As there is only one parcel left to the uncles, it is ob-
vious that they cannot be reduced any farther, and |
we take their whole number seven. We have thus {
the numbers  two, three, five, and seven*to ‘operate

with under the present rule; and as thereis obvi-
ously no common measure of any of them, we mul.’

tiply the whole together, and the original extractor -

by the general result.. Thus 2 x8x5%7=210, and
210X 24=5040 ; Which is the smallest number of par-

cels divisible among all the sharers without a fraction,

Of these parcels six hundred and thirty (or 3x210)
belong to the widows, giving three hundred and
‘fifteen to each ; eight hundred and forty (or4 x210)

to the grand-mothers, being one hundred ‘and forty

to each ; three thousand three hundred and sixty

(or 16x210) to the danghters, giving three hundred

and thirty-six to each; and two hundred and ten to :

the paternal uncles, or thuty to each'li Il
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CHAPTER Vlll

f the Dzstmbutwn of Assets.

 ArTER the number of parcels into which the estate
is to be divided has been ascertained, the actual
distribution of the property can never be a matter
of much difficulty. When the assets have been
converted into money, where that can be accomplish-
ed, the rule for determining the portions of the
respective heirs is to multiply the amount of the
assets by the number of parcels allotted to each

heir, and to divide the product by the whole number.

of parcelsinto which the estate is divisible®. = Thas,
take the case ofahusband, a mother and two full-sisters,
who are to divide an estate between them, the assets
of which, when reducéd into money, amount to
twenty-five deenars. The extractor being six, raised
to eight, the share of the husband is three-eighths ; that
of the mother, one-eighth, and the share of each
sister tWO~EIghthS But three multiplied by twen-
ty-five, and the product, or seventy-five, divided
by eight, give nine deenars and three-eighths of

* Sirajiyyah, Appendix, No. 181.
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a deenat, which are accordingly the sbare of, the
husband ln llke manner ] ><25-8=3 1 deena.rs, whlch,{,

_ are_the share of' the mother. 3 and 2x25——~8 52 dee-

nars, whlch are the share of each s1ster* th ” aggre-u

gate of all the shares, or 93 + 31 +. 6 + 63, bemg obv1- :

ouqu twenty-ﬁve deenars, the amount of the assets. :

Kiioah When a common measure can be found of the num-.
o ber of parcels into whlch the estate is to be dly:ded ;
| and of the amount of assets, the process may be shor-
tened by d1v1dmo' each number by the measure, and,,

......

thﬂT Thus, suppose that the estate m the last ease had .1
consisted of twenty-fourmstead of twenty-ﬁve deenamsm
there would then be a com mon measure of the a,mount,..;
of assets, and the number of parcels for Qweu\tj- our.
and elght are bot}; d1v1s1ble exactly by four. Let
them be d1v1ded and the quotlents will be six_ and,
two. 'Ihen 3x6—29=deenars, the share of' the hus—,
band; 1x6-2=3 deenars, the share of the mother ;
and 2x6+2=6 deenars, the share of each daughtev 3
the aggregate of the shares, or 9+3+6+6, being twen-,
ty-foul deenars, or the whole amount of the estate,
4 ules for The preceding are the rules for dletv 1butmg thé ,,
amongclas- assetsamong the mdlvldual hens. The rules appli-
i3 cable to classes of sharers are of the same descrlpnon &/
but the extractor of the case is subsututed for the,
number of parcels i mto whlch the estate can be dn ided
w:thout a fractmn. -

* Shureefeea, Appendix, No. 182
+ Sirajiyyah, Appendix, No. 183,
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/I there be any éommon measure of the extractor

and the amount of assets, multiply the number of :
shares allotted to each class, by the quotlent of 'the
assets divided by the common measure, and divide

G,

Fmt rule.

. the product by the quotient of the extractor and the

common measure®*. Thus, in the case of a husband,

four full-sisters, and two halfsisters by ‘the mother,
the extractor being six, increased to nine, the share
of the first is three-ninths, of the second fnur-mnths,

and of the third two-ninths. And, if we suppose the_»

assets of the estate toamount to thirty deenars, we
shall have the common measure three of the assets
and the extractor, which, when divided by it, will

be respectively reduced 1o tenand three. Then

3%10+3=10 deenars, the share of the husband ;
4x10+3=13} deenars, the share of the full sisters ;
and 2%10+3=6% deenars, the share of the half-sisters
by the mother ; the aggregate, or 10+133 +6%, being
thirty deenarst-.

When there is no common measure of the exbrac-
tor, and the amount of assets, we proceed in the same.
way, only making use of the original numbers i in
multiplying and dividingt. Thus, if the estate in
the last case were thlrty-two deenars, there would
no longer be any common measure of the assets, and
the extractor nine ; we should therefore multiply

Second
rule.

the parcels in each share by the whole of the former,

# Sirajiyyah, Appendix, No. 184,
+ Shureefeea, Appendix, No. 185.
1 Sirajiyyeh, Appendix, No. 184.
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and divide the product by the whole of the latter.
So 3x32+-9=103 deenars would 'be the share of the
' husband; 4x82+9=143 deenars would be the share
of the fullsisters; and @x32+9=171 deenars, e,
 share of the hdlf»smtevs by the mother*. - R
c(ﬁ"lf):?l_"f Wihen one of the heirs compounds with the others,
jonbyan for his share of the inheritance, by accepting in-
stead ‘of it a certain sum of money, or some specific
article; the case is nevertheless ‘to be arranged on
‘the same principles as if he were to receive his share,
‘inorder that the proper ratio may be preserved be-
tween the portions of the remaining heirs, which
1mht otherwise be deranged. The remainder of the
estate, after deducting the amount of the compromise,
is to be divided among the other heirs in proportion
to their respective shares. « Thus, take the case of a
husband, a mother, and a paternal uncle, being the
sole heirs of @ deceased person, and suppose that the
husband relinquishes his share of the estate in lieu
of his wife’s dower+, which has remained in his hands
unpaid up.  The extractor of the case being six, the
husband’s share is three parcels, the share of the mo-
ther two, and the one parcel that remains is the pro-
perty of the uncle. But the husband. having com»
promised his share, the remainder of thez:;assets,» after
deducting the unpaid dower, is to be divided into

&

B Shureefeea,Appendlx, No. 186.
+ Arabice muhr ; the provision made by a husband on marriage
for his wife ; uvsually a sum of mouey, which if not paid constitutes

a debt against him.



L,

three parcels, whereof the mother recéi;vestwe',*agd;.. "
the paternal uncle one*. = @

- Before quitting the subJect of the dlstrlbutlon of 0‘3‘:‘3&:‘;
assets, it may be proper to say a few words on the credltori 4
mode of distribution among creditors.

- When the deceased’s property, after payment of

funeral expenses, is sufficient for the discharge of all
his debts, there can be no difficulty in the case;.every
creditor being paid in full, - But if there happens to
be a deficiency, the claim of each creditor must be

~ ratably reduced, and the following rule has been
adopted for that purpose. = Let the claim of each Rut.
creditor stand in the place of the portion of each heir,
and the whole amount of the debts in the place of
the number of parcels into which the estate must be
divided, so that all the heirs may receive their por-
tions without a fraction; and then proceed to
multiply and divide as already directedt. Thus,
suppose the assets of an estate to amount to nine
deenars, and that the deceased had two creditors, one
to whom he was indebted for ten deenars, and the
other to whom his debt was five deenars, Here the Whenthe

i ; .y  debts and
amount of the debts is fifteen deenars, between which ite ave

and nine deenars, the amount of the assets, there is e
‘evidently the common measure three. And, substi-
tuting the debts for the number of parcels in the
_preceding operations, and the creditors for the heirs,

we have ten multiplied by three, (the quotient of nine

* Sirajiyyah, Appendix, No. 187.
+ Sirajiyyah and Shureefeea, Appendix, No. 188,
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and three,) and divided by five, (the quotient of fif-
teen and three,) for the portion of the first creditor,
which is thus six deenars, and 5x3.5=3 deenars,
for the portion of the second#®. = ! Wi
dmsen the But if, instead of"-.;mne deenars, we suppose the
asscts are estate to amount o thu‘teen deenars, after the pay-
:2?‘;'132“"“' ment of funeral and other necessary charges, there
is no Jonger a common measure of the debtsand
assets, and we are reduced to the necessity ‘of ope-
rating with the whole nambers. = The share of the
first - creditor  will be  accordingly 13x10+15=83
deenars, and of the second 13x5+-15=4 3 deenarst.
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+* Shireefeed, Appendix, No. 189.
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CHAPTER IX. 1011
Of the Return.

Mo Be

. .We have seen that when there is a surplus after

‘the shares have been satisfied, it passes to a class of
persons who are called residuaries. If the term is to
be understood as comprehending every male who can

establish a connection with the deceased through an.

unbroken line of males, there seems to be no assign-
able limit to the persons who may be included under
it. It must however occasionally happen that the
residuary is so remote from the deceased as to be un-
able to prove his relationship to him, or even in some
instances to be unconscious of it himself. Andit may
be asked "how is the surplus to be disposed of in such
an event when there is no'person who claims it, Ac-
cording to both Malik and Shafei, it escheats to the
Bez’{-ool—vnalf ; but Aboo Huneefa was of opinion,
in conformity with the general sentiments of the
companions of the prophet, that it ought to revert to
- thesharers*. It may still, however, be inquired,
whether the surplus shall be immediately distributed
among them, with such portion of the inheritance as

* Sirajiyyah, Appendix, No, 191. "
+ See ante, page 19,
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they are entlt]ed to in thelr ownright, or be reserved
for some time, 1o abide the possibility of a residuary
subsequently appearing and estabhshmg h1s clalm
“to it. A few words therefore may not be i lmproPer
» in this place, as to the amount of evidence which may
"be required from the claimants of the mherltance, both
‘with respect to their own rwht and the absence of
~ other heirs. j i
b aengat B I MOE considered enough, that the w:tnesses f'or
iheri-  the elaimants should state general]y that they are
‘heirs; but their relation to the deceased, as fatber,
son, or brother, must also be distinctly explamed"’
It is further required, that the witnesses should
~declare their ignorance of the existence of any other
heir.  And where they have omitted to make such
declaration, it is the duty of the Judge to postponeﬁhls
decision for a reasonable time, to allow of the : appear-
ance of other heirs. But after the expiration of that
time, he is then to order a partition of the property
among the present claimantst., Nor is he entitled,
according to Aboo Huneefa, to require security from
them to refund, in case of the appearance of anothér
heir. This appears to have been the practlce of some
Judges in his time, but the precaution is condemned
by him as oppressive. Both his disciples, however,
considered, that security ought to be taken in such

112

* Futawa Sirajiyyah, Appendix, No. 192. Futawa Kazee
Khan, as cited in the Futawa Alumgeeree, Appendix, No. 193,
t Futawa Sirajiyyah, Appendix, No. 194. Zukhbeera, as cited

in the Fntawa Alumgeeree, Appendlx, No. 106, ' Wk
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cases ; “but it iy only where the thnesses havebeenx'

allowed to retire without declaring their ignorance
of the emstence of any other heir than the claimants,
that there is any dlﬁ'erence of opinion between the
‘master and his disciples®. Where the claimant be-
longs to the class of persons who may be wholly
‘excluded by. the existence of other heirs, as a grand-
father, brother, or paternal uncle, the property is
not to be surrendered to him, if the w1tness¢b have
omitted to disclaim any knowledge of the existence
of other heu's ‘Should the claimant be a husband or
:w_lfe, the greatest portion to which he or she can pos-
sibly be entitled, that is a moiety for the former, and
a fourth for the latter, is to be. surrendered in such
circumstances, according to Moohummud ; but the
least, that is a fourth for the former and an eighth for
the latter, in the opinion of 4boo Yoosuf t. Having
premised these few general observations, we now
proceed to trace the destination of the surplas, and
the manner of dlstnbutmg it, in the absence of resi-
duaries, which form the doctrine of what is tech-
nically called the Return. .

. “The return,” says the author of the Sirajiyyah,
“is the converse of the increase; and it takes place
in what remains above the shares of those entitled
to them when there is no legal claimant of it; this
surplus is returned to the sharers, according to their

* Hidaya, Appendix, No. 196. The translation of this passage
by Mr. Hamilton (vol. ii. p. 651) is very incorrect.
+ Futawa Sirajiyyah, Appendix, No. 197,
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nghts, exbept the hwébatfd and mfed%

there may be tWo or' three classes, ‘of persons who
are entitled to particxpate in it ; and in each of these
cases there may, or may not be, a person who has no
right to partxcnpate, in: other wOrds a husband br b
wife. AL e s

In the first case, uhere there is on]y one class of
sharers, and neither husband nor wife, the rule is to :
divide the property into as many parcels asthere aré
individuals in the class; and to give a parcel to each
As when the deceased has left two daugbters, or two |
sisters, or two grand—mothers, ‘the estate 'is to ' be
divided into two parcels, and one grven to each, on
account of the equality of their: nghts in the shat'e
and in the returnt. :

The reader has been already made acquam’ted w1th
the simple and ingenious expedient of the Moohunmmu-
dan ]awyelsfor reducing the shares ratably when ‘the
estate is insufficient to meet the claims of every per:
son entitled to participate in it. It consists, as has
been explained, in raising the extractor of thie case, or,
in other words, the common denominator of the frac-
tions ‘in which the shares are expressed, while their
numerators remain unchanged. The reéturn being

» Appeﬁdlx, No. 191
+ Sirajiyyah, Appendxx, No. 198. ;
1 Sirajiyyah and Shureefeea,- Appendix, No. 198.-
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rev etsed by reducmg the extractor of the. case, "

.common denominator of the shares, Whll
.- rators are left unaltered And in both cases, ti

extractor, whether increased or reduced,as the aggre-
gate of all the shares. T hus, where the deceased has
left a husband and two full-sxsters, the exttactor of
the case being six, is mlsed to seven, the sum. of the
three shares of the former, and four of the latter,
which become three and four-sevenths respectwely

And in the case of a mother, and daughter being the

sole heirs, the extractor, whlch is also six, is reduced
to five, the aggregate of the one-sixth of the former
and four- sixths of the latter, which become i in hke
manner one fifth and four-fifths respectively. ‘

1 When there are two or three classes of sherers,
and neither husband nor wife, arrange the case ac-
cording to the number of shares ; that j 18, d1v1de the
estate into as many parcels as may correspond with
the number of shares to. whlch the parties are enti-
tleds. T hus, where the sole heirs of the dece&sed are
a grand-mother and a half-sister by the mother,
whose shares are each a sixth, d1v1de the estate into
two parcels, the aggregate of thelr shares, _and give
one parcel to eacht. In like manner wheo the heu‘s
are two half-brothers or sisters by the mother, and
a mother, the shares being two-sixths and one-sixth,

the estate is to be divided into three parcels, whereof

* Sirajiyyah, Appendix, No. 199,
+ Shureefeea, Appendix, No. 200.
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Third
case.

Rule.

one’ belongs to the mother, and two to - the half-
brothers or sisters®. So, where the deoeased ihas
l&ﬂ:«ad aghter'and ason’s daughter, or a d _
| the dlvmsmn 1s into four, pdréela,:‘:whereoﬁ
three belong to- the daughter, and one to the son’s
daughter or to the mothert. . And in the case .of a.
daughter, son’s daughter, and a mother, whose.
sheres are respectlve]y three—snxths, one-slxth ‘and,
one-sixth, the estate is to be divided into five parcels,
whereof three are the property of the ﬁmt, and"
oneof ‘each of theiotherst. . il Wil o

~HI. When there is a husband or wxfe, a.nd mﬂy one.
class of persons entitled to participatein the return,,
the estate is in the first placé to be divided into the.
smallest number of parcels, which will admit of the,
extraction of the share of the person who is not en-.
titled to participate, and the share of such person to.
be deducted. . If the remainder be divisible among
the sharers without a fraction, no further eperation
is necessary.  Thus, if the deceased has left a hus-
band and three daughters, the share of the former
being a fourth, the smallest number of parcels im'toj
which the estate must be divided for its extractwn,v
is four; and when the husband has taken his fourth,:
the remaining three-fourths are divisible among the
daughters without a fraction§. But suppose, that
instead of three daughters, there aresix ; here ,tl:g,e,

"% Shureefeea, Appendix, No. 201. o e e
+ Ibid, Appendix, No. 202. -

t Ibid, Appendix, No. 203,

§ Sirajiyyah and Shureefeea, Appendxx, No. 204.
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rémamyﬁb “parcels’ cannrot bl ddidodt amorfg hem

without a- fraction. The parcels, and the naw
of individaals erm‘tled to them are, how ]
' mensurable by three ; and we, therefore,a

10’ common = measare of « the remaining  parcels,

and of 'the number of individuals 'who are to

receive them, we must multiply the extractor by

the whole number. ' Thus, if we substitute  five

daughters for six, in the last case, the three parcels
which remain after the fourth of the husband lias
been deducted, cannot be divided among them with-
out a fraction, and there is obviously no common
measure of three and five. We accordingly multiply

the extractor four by five, and the product or twenty’
is the number of parcels into which the estate is to be
divided; one fourth ov five parcels being the portion:
of the husband, and the remaining fifteen being that

of the daughters, or three parcels to eacht.
IV When there is a husband or wife, and two or

three classes of persons who are entitled to the re~

* Sirajiyyah and Shureefeea, Appendix, N 0. 205.
t Ibid, Appendix, No. 206. “ !

ingto
the rule which has been so often explained, divide the
number of the individuals by the common measure,
and multiply theextractor by the quottent Thus, six.
divided by three 'gives  two, which = being mul-
tiphed by four, the product is eight parcels, andu
deducting two for the husband, there remain six.
for the daughters, or one to each*. 1If therezls;

Fourth
case.
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turn, the share of the pex:son who has no r;ght to
,pftl icipate in. it s ﬁrst to be extraqted as in the

Jast ¢ And if the remaining parcel uadrate
W umber of sharers, there is no neces _tyifor:

them. It isto be obser ved however, that thls can occur
only in one case, that 1s, when the shaleof the person

ﬂfourth ‘and thene are three-fourths to be dlwd_ed

among the sharers. As where the deceased has Teft
a widow, a gland-mother, and two half s1sters by the

.mother* The share of a \mdow bemO' a feunth in

such clrcumetances, four is the smallest number of
parcels into which the estate can be d1v1ded S0 as to

-admlt of its bemfr extlacted and the share of the,

grand-mother being a sixth, while that of the two
sisters is exactly double, or one-third, the three re-
maining parcels are obviously divisible among them
without a fractiont,

If the parcels which remain after deductmv the
share of the person who is not entitled to partlupate
in the return, do not quadrate with the shares of the
persons who are entitled to paltlcupate, multlply the
extmotm of the case by the aggregate of these shares,
and the ploduct will be a number of parcel.s out of
which 1t will be found that all the shares may be ex~
tracted w1thout a fractlon"' k lhus, where the sole

BN

» Slrajlyyah, Appendlx, No. 207.
+ Shureefeea,” Appendix, No. 208,
1 Sirajiyyah, Appendix, No. 209,
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after's‘etting-‘apart‘ one for*-thé"‘widow,- seven remain

for the daughters and grand-mother. = The share of

the daughters being two-thirds, and that of the grand-

mother a sixth, the aggregate of the shares when re-
duced to fractions of the same denomination is five,
and 4s seven parcels cannot be distributed among
five sharers without a fraction, multiply the extract-

or eight by five, and the ‘product forty is the num-

ber of parcels into which the estate must be divided.

Of these one-eighth or five parcels belong to the widow;

and of the remaining thirty-five, four-fifths or twenty
eight parcels are the property of the daughters, and
one-fifth or seven parcels that of the grand-mother.

~ If instead of one wife and one grand-mother, as in
the preceding illustration, we suppose that there are
several of each, and also enlarge the numberof daugh-
ters, the process will be the same so far as relates to
the doctrine of the return, but the case must be fur-
ther subjected to the operation of some of the rules
mentioned in chapter seventh. Thus, if the deceased
had left four widows, nine daughters, and six grand-
mothers, the shares would be the same as in the last case,
though divisible among a greater number of indivi-
duals. The portion of the widow being five-fortieths,
that of the daughters twenty-eight, and the portion
of the grand-mothers seven, we first, according tothe
second rule, consider if there be any common measure
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) ‘tbe .classes, and the mdwxduals composmg them,
But there is no common measure of five and four, nor
8 nty-eight and nine, nor of seven and six, and
e are obhged to operate with the whole numbers.

- We next compare the individuals in the dlﬁ'erent_
classes with each other, and find the common mea-
suretwo of the number of vyidows and the number of

'A grand-mothers. Dividing six by two, and multiply-

ing the guotient by four, according to the ﬁrst rule,
we have the product twelve, which we proceed under
the same rule to compare with the number of daugh-
ters, and find that the numbers are both meaSured by

. three. By dividing and ‘multiplying as before, we
obtam the product tlplrtwsn;, which (tollowmg the

same rule and) multiplying by forty, the. extractm

" of the case, the result is fourteen hundred and fortr

parcels, into which the estate must be divided be-
fore the portions of the respective individuals can be

_extracted without a fraction. .Having multiplied
the denominators of the fractions which represent tbe
shares by thirty-six, we must of course increase the
numerators in the same ratio, and have thus 5x36=
180 .parcels for the portion of the widows, or 45to
each; 28x36=1008 parcels for the daughters, 6&[‘
112 to each; and 7X36=252 parcels, for the pﬁrmm ‘
of the wrand-mothers, or 42 to each®. foy i

s Sirajiyyah‘z‘tnﬁd!SHﬂf@%ﬁé, Appenﬂlx, No. 210 o ‘



CHAPTER X

y{,‘

Of vested Inherztances

PSS

 Wuen some of the por tibhs Have becoine mheh— Rule for

. increasing
tances by the death of the partles entitled to them, ﬂ;e,?;'r?e‘;:r
before the estate has been actually dwnded the num- whe oua

O e helr:
ber of parcels must be enlargéd so as to include the dic before

a  division
representatives of the deceased heir. The procedﬁre of the -

t& has

will be exactly the same ds that which has been ex- oo
plamed in the seventh chapter, if we substitute for o
the original shares in that chapter the arrangement of

the estate of the first deceased, that is, the number of
parcels into which it must be divided, o 4s to give

the individuals of each class their portions without 4
fraction, and substitate for this drrangement the
arrangement of thé estate of the deceased heir, that

is, the number of parcels info which it mist be
divided, so ds to give his repreSentaﬁves their por-

tibm without a fraction. ’

- Thas, take the case of a woman who has died, Tedv.  Tustra-
ing a husband, a daughter, and a mother. Andsup- i
pose, that all the heits also die beforé the mheutance
has been divided; the husband first, leaving a
widow atid both parents ; then the daughter, leaving
two sons, a daughter, and a grand-motheér, who, it is
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to be observed, is the mother of the deceased ; and
last, the mother, leaving a husband and two brothers.
Here we must first ascertain the portions of the ori-
ginal heirs, and as they present the concurrence of a
fourth, a half, and a sixth, we must divide the estate
into twelve parcels, whereof three are the husband’s,
six the daughier’s, and two the mother’s, leaving one
to the residuary. But there bappens to be no resi-
duary, and the surplus reverting to the daughterand
mother, the case must be arranged on the principles
of the return. = After the share of the husband has
been extracted, there remain 'three-fourths, which
cannot be divided among the four shares of the
daughter and mother; that is, the three-sixths of the
former and the one-sixth of the latter, without a frac-
tion; and the extractor of the husband’s shareis
accordingly to be multiplied by the aggregate of the
shares of the daughter and mother. The number of
parcels into which the original inheritance must be
divided is thus raised to sixteen, whereof four are
the husband’s, nine the daughter’s, and three belong
to the mother. ' "
Continued. . Having arranged the orwmal mherltance, we. pro-‘
ceed in the same way to arrange each of the secon-
dary inheritances, and if we find that the number of
parcels which  fall to the share. of the original heir
can be divided among his representatives without a
fraction, there is no occasion for any farther proce-
duore.  Thus, the representatives of the husband
being his widow and both parents, the share of the
first is afourth, and the remaining three-fourths are to
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be distributed to the others in the proportion of two

parts to the father and one to the mother. . The four
parcels reserved for the husband in the primary in-
heritance -are therefore obyiously divisible among
his representatives without a fraction, his father’s
portion . being  accordingly . two-sixteenths of the
whole, his mother’s one-mxteenth and his widow’s
the same*. .

But if the portlon of the ougmal helr canncﬂ“be
dmded among his representatives without a fraction,
we first consider whether there be any common
measure of the number of parcels which fall to the
original heir, and of the number into which his own
_inheritance must be divided; and if there be such
common measure, we divide the latter number by it,
and multiply the quotient by the whole number of
parcels into which the first inheritance was divided+.
Thus, in the case of the daughter who has died, leav-
ing two sons, a daughter, and a grand-mother; the
secondary inheritance being divisible into six parts,
that is, two for each son, one for the daughter, and
one for the mother, there is the common measure

three of that number, and of the nine parcels to.

which the original heir was entitled in the primary
inheritance. 'We accordingly divide six by three, and
multiply the quotient by sixteen, which gives the
product thirty-two, as the number of parcels to

* Sirajiyyah and Shureefeea, Appendix, No‘f 211,
+ Sirajiyyah, Appendix, No. 212.
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which the original estate must be raised, so as to in:
clude the shares of the representatives of the daugm.
ters. Ralsmg all the shaves in propomon, the re-
preSentatlves of the husband shall receive gﬁgdths«f
among them, or ndths to his father, and #dths to
each of his mother and widow ; while the nine-six~
tcenths of the daughter will become 33dths, whereof
three parcels shall belong to her mother, and the
remaining fifteen be divided among her children in.
the usual ratio of two portions to the males and one
portion to the females, thus making the shareofeach
son ;% dths, and that of the daughter Z;dths*,

. 1f there be no common measure of the number of
parcels which fall to the original heir, and of the:
number into which his own inheritance is divided, we
multiply the whole of the latter into the fullamount. ;
of parcels into which the firstinheritanceis divisible.
Thus, in the case of the mother who has died leaving
a husband and two brothers, the first inheritance
having been already raised to thirty-two parcels, her
three-sixteenths become #7dths, to which the three
that she became entitled to as grand-mother to the
daughter must be added, thus making in all 5%dths
as the portion to be divided among her representa-
tives. Her own succession is divisible into four
parts, and there is obviously no common measure of
nine and four; thirty-two is accordingly to he mul-
tiplied by four, and the product, orone hundred and

124

* Shureefeea, ‘App._endix, No. 213.
+ Sirajiyyah, Appendix, No. 214,
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twenty-eight, is the number of parcels into whicl
the original inheritance must be divided, so as to
give the representatives of the mother their sharqs; :
without a fraction. =Again, raising the shares of all
the other parties in proportion, the representatives
of the first deceased will receive 7% ths among them,
or sixteen parcels to his father, and eight to each of his
mother and widow ; the representativesof the second
deceased will receive yisths among them, or twenty-
four parcels to each son, twelve to the daughter, and
the same to the mother ; while the s%dths of the grand-
mother will become #*sths, whereof eighteen parcels
shall belong to her husband, and the remaining par-
cels shall be divided equally among her brethren,
thus, giving nine to each. The sum of 32, 72,and 36
is 140; but from that number twelve s to be deducied,
being the share of the grand-mother as mother to the
daughter, which is incladed both in seventy-two and
thirty-six ; and the remainder will be one hundred and
twenty-eight, being the whole number of parcels.
into which the inheritance is divisible®,

* Shureefeea, Appendix, No. 215. o



CHAPTER XI.

Of Distant Kindred. ..

Tur distant kindred are defined to be « all rela- Definitions

tives who are neither sharers nor residuaries,’? and,
on failure of these classes, they are entitled to the
inheritance, according to the report of most of the
prophet’s companions. Zeid the son of Thabit, how-
ever, was of opinion that the property ought rather to
be given to the Beit-ool-Mal ; in which respect he has
been followed by Malik and Shafe. But Aboo
Huneefa *and his followers have adopted the more
general opinion*; for which there is the further
sanction of a text of the Kooran, though it does not
occur in the chapter on inheritance.

Of the distant kindred there are four classes. The
first class comprehends the children of daughters,and
of son’s daughters, how low soever, and whether
male or female. The second are the excluded or
false grand-fathers, how high soever, as the maternal

#* Sirajiyyah, Appendix, No. 216.

~

Four class-
esof distant
kindred.



~ grand-father and his father, and the excluded or false
grand-mothers, how high soever, as the mother of the
v; maternal grand-father, and the. mqther of the mater-
nal grand-father’s mother. . The third class are the
chlldren of sisters, whether ‘male or ,female, and
'the daughtera of br others, how low soever, and mhe-
ther the sister or brother from wh()m they are de-
'ﬁscended was connected vmh the deceased thmugh
both parents, or only thlou h one ; a]so thesoqs of
‘vha]f-brothers by the mothel, how low soever*. And
} the fourth class are the paternal aunts of &be‘ﬂeceased
th‘nt is, the snstens of his father, whetber of the whole
or half blood his paternal uncles by the mother,
that is, the half-brothers of his father by the same
mother lns matemal uncles, and aunts of whatever
| descrlption s and the children of all these persons, how
low soever, and of whichever sex+.
surder of . There are contrary reports of Aboo Huneefa's
opinion respecting the order in whwh the several
classes of the distant kindred 4ré to be called to the

R i'2 &b b i 0 SRl e B s s
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* Sirajiyyah and Shureefeea, Appendix, No. 217. ; -

T Ibid, Appendix; No. 218. : The author of the Sirajiyyah éon-
cludes his general .summary. of the classes by observing,  that ail
“ who are related to the . deceased thwugh them are among: the
« distant kindred.” But the summary Is still imperfect, as the
commentator remarks ; not extendmg to many persons | who are also
included among them. The reader will find hereafter that the
distant kindred are in fact as unhmlted as I have endeavoured to
shew the residuaries to be. '



“Succession.  But the ‘more generally received, and
‘that according to which cases are decided, is' that
they are called in the order in which they are above
enumerated®. The rules for the preference of indivi-
“'duals are nearly the same for all the classes, and occupy
alargerspace in the Shureefeea than they appear to me

to deserve ; considering how rarely it can happen that

a person ‘should die without leaving cither a sharer or
some known residuary to inherit his proper ty, in which
case only there is room for the succession of the dis-
tant kindred, All that I propose in this place is a full
exposition of the rules, as they are applicable to the
first class, to which I shall refer the other classes as
far as possible, noticing however at some length
#vhere there is any difference in theu' mode of appli-
cation.

§ Fzrst elass of distant Icmdred

Of the ﬁrst class of the distant kmdred the nearer
to the deceased are preferred to the more remote.
Thus, the daughter of a daughter will take the whole
inheritance, though alone, before daughters of a son’s
daughtert. When the claimants are equal in degree,
that is, both the same number of steps from the de-
ceased, the child of an heir is preferred to the child of

a distant kinsman or kinswoman ; as the daughter of
: . .

* Sirajiyyah, Appendix, No. 219,
+ Ibid, Appendix, No. 220.
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a son’s daughter to the son of a danghiter’s daughter.

i 1f ‘the eclaimants are not only equidistant from the
" deceased, but also on an equal footing as to descent,
all or none of them' being the offspring of heirs,
respect is to be had to their sex, according to Aboo

Difierence . Yopsuf, and the property to be divided among them

of opinion

iy, I the proportion of two parts to a male and one to

s and @ female, whether they claim from ancestors of the

veud, same or different sexes. . Moohummud assentsto this
doctrine, when the ancestors are of the».same sex, but
otherwise he refers to their sex as}th‘e;féﬁterianafor i
determining the rights of their descendants, giving to
the branches the inheritance of the rootsf.  Thus;
when the deceased has left the son of a daughter, and
the daughter of a daughter as his sole heirs, his: prog
perty is to be divided into three parts, according to
Aboo Yoosuf, by reason of the sex of the claimants,
two-thirds being the portion of the son, and one-third
that of the daughter; while it is 'to be. distri-
buted in the same way according to Mookummud,
the persons through whom their right is ,derived',‘
being of the same sex. But if we carry the heirs in
the last case a step farther down, and suppose that
the deceased has left the daughter of a daughter’s son
and the son of a daughter’s daughter, thefopinioxié'

~ *.Birajiyyah, Appendix, No. 221. By the child of an heir is here
meant the child of a sharer, as the author of the Shur eqfeea observes
in a subsequent part of his work.

+ Sirajiyyah, Appendix, No, 222,
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willno longer coincide ; for while 4boo Yoosuf; look~

ing only to the sex of the claimants, would still dis~
tribute the property in the same way, Moohummud,

1.

having respect to the sex. of the ancestors in the

second . generation, where they fivst differ, would
divide the property into three portions at that stage,
by which means two parts would descend in' the
next generation to the daughter as the representa~
tive of her father, and one part to the son as the re~
presentative  of his mother#. . The opinion of Moo=
hummud, whichbas certainly the appearance of being

more complex than that of A4boo Yoosuf, was at first
entertained by the latter doctor himself; though he

subsequently ' saw reason to depart from-it, and it is
gonformable to the more general report of Aboo
Huneefa’s jaodgment.  For which reason, and be-
cause it is also considered to be more agreeable to
the general: principle of his doctrine respecting the
succession of the distant kindred, it has been adopted
by his followers as the ruleof decision}. It seems
also to be fairly deducible from an admitted decision

of the companions of the prophet in the case of a

paternal and a maternal aunt, ! two-thirds having
been awarded to the former and one-third'to the
latter ; which Mookummud very justly observes can-
not be reconciled with Aboo Yoosuf’s principle of
Tooking only to the sex of the claimants; for accord-

* Sirajiyyah and Shureefeea, Appendix, No. 223.
+ Shureefeea, Appendix, No. 224.
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ing to that ‘the property ought to haw been ﬂis"t‘m
buted in moieties*. Wb
In the case already put, the Braﬂches Werevequal ;
in number to the roots, and there was a datference of
sex ‘among ‘the latter only at one sta«ra ‘To illas-
trate the doctrine of Mookummud more folly, we
must vary thé case, and let us first suppose that the
deceas%:d has left distant kmd' 1at'a low stage of
descent, and that the sex of the persons through
whom they are connected with him is different at
several of the intermediate stages. In this case,
Moohummud’s rule is to divide the property at the
stage where the difference of sex first appears, on ‘the
prlnclple of two parts Lo the males and one part to
the females. He then separates ‘all the males ang
females at that stage into two classes ; and collecting
the portlons of all the males into one fund, he divides
it among their descendants ‘at the next  stage;
where a difference of sex appears, on the same prin-
clple of giving two parts to the males and one part
to the females. The portlons of the females are
divided in the same way among their descendants
and the process continued with both ‘classes, until he
arrives at the actual claimants, who receive the por-
tions of their immediate prédecessorst. Thas, to
take a case in the Shurecfeea, let us suppose, how-
ever extravag'mt the supposltlon, that the deceased
has left twelve descenddnts in the s‘lxth stage - of

* Qhureefeea, Appendlx, No 225.
+ Sirajiyyah, Appendix, No. 226.
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desceﬂt, of different sexes . themselves,, and a}so con-
nected with him through persons of dlﬂ'erent sexes,

350 et R U O I G ;

anc@rdlng to the fqllowmg scheme :

il s ana dDecegsed. R
S s |s [D] D] D | D] D] D, b, || bi
Do DI Dr |8 D [ DB | & |8 D] DfBe
D.1's. | D. | D DD D 'S D S 1D, DI
Bl Do LD ,:D. D8 iD LD L& [DLS "D,

. Here there are twelve clalmants, of whom three ane
mdles and nine females, all being in the same ,‘defrree,
and none of them the clnld of an heu' Acedldihii
to . Aboo Yoosuf, as each son. 18 equlvqlent to two
daughters, the estate is to be lelded into ﬁfteen par-
cels, whereof the sons shall have two each, leaving
nine, or one each, to tl;e dauﬂhters. ~ But accordm«r
to. Moohummud,, the division is into snxty parcels, as
we shall see on arranging the scheme ‘upon his prm-
ciples.. - Thus, there being three _sons and nine
daughters in the first stage, the property must be
there separated into fifteen parcels, or six to the sons
and nine to the daughters. Then fo]lowmg the por-
tions of the sons, we find that there is no difference of
sex among their deseendante in the second stage, but
that in the third, a son occurs with two daughters,
The six parts of the sons are therefore here to be
divided, the son taking half or three parts, which are
transmitted to lnsadescendfmt in the lowest hrge as

L,
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his representative, - ami ‘the two. da&ght&rsn mmo
maining three. parts. Phese three parts undergo a:
fresh division at the mext siage where a difference of
sex appears, two parts being the property of Ehe som, .
and transmissible to his daughter, and the l:emammg:
third being. the right of the daughter, and trans-
missible to her descendant in the same way. . Thus,.
tbe shares of the first three claimants, commencing at)
the left hand, are three and two-fifteenths, and one~ \\
fifteenth, of the whole property. The portions of
the nine daughters in the first stage being also col-
lected into oné fund, pass through the second gene- |
ration, which is entirely composed of females, without |
undergoing any alteration ; bat in the third, we find ;
three sons and six davghters ; and the nine parts are. ‘,;5
to be distributed among twelve persons, each son /
being equal to two daughters. This cannot be done
without enlarging the number of parcels into which
the whole inheritance is to be divided; and, as we
have the common measure three of fifteen and twelve,
we divide the latter by it, according to the rule so
often explained, and multiply the quotient: four:
into fifteen, which raises the number of parcels to
sixty, and the nine-fifteenths of the danghter’s be-
come accordmo]y thirty-six sixtieths. Of these the
three males in the third generation; take half or
eighteen, which  are again to be divided into two
equal parts at the next stage, by reason of theoccur-
rence of a son v ith two daughters: the moiety or nine
parts of the son passing to his representative in the:
lowest line ; and the nine parts reserved for the twa



daughters passing - without farther al&éraﬁﬁn ﬂ‘li‘dﬂaﬁ
the fifth: stage, and being divisible at the next or’
lowest, by reason of the oecarrence of a son and
daughter, the former taking six partsand the latter
three, The shares of the six females in the third gene.

ration being the same as those of the three males, or
eighteen parcels, are divided' into 'two lots at the
fourth stage, twelve parcels being appropriated to the
three sons, and six to’ the daughters. The twelve
parcels undergo a fresh division in the fifth stage, by
reason of the occurrence of 4 son with two daughters ;
the former taking the half or six, which pass' to his
representative 'in the last line ;' and the latter the
remaining six, which are subject to a still farther divi-
ston by reason of the occurrenceof a male and female
inthelowest stage, the male receiving four parcelsand
the female two. The six parcels of the three last fe-
males in the fourth line are inlike manmer divided into
two partsat the fifth stage ; the son taking three par-
cels, which descend to-his daughter ; and the remain-
ing three being divisible in the last stage between a
son and a daughter, the former takes two parcels and
the latter one parcel: 'Reducing the portions of the
three first claimants to the left of the scheme from’
fifteenths to sixtieths, and raising the namerators' of
their shares proportionably, the shares of all the claim-
ants will be as follows :—taking them in the order in

which they stand, viz. 12,8, 4,9, 3, 6,2, 6,4, 3,2, 1"

which: are -aceordingly their portions upon the pun~
ciples of Moohummud*.

8 % Shureefeea, Appendix, No. 227.



only one descendant ammrg the eia";
each of the intermediate lines, - Let ugmow:
that some of the roots have several branches, and we
shall find, that in' these circumstances the doctrine of
JVIoohummud is subject to some modification. - Thus,
'suppose that there are five claimants, descended in
the fourth degree from three= ancestors, as m the M
lowing scheme: ‘ b e

Déceased. . b
daughter = -daughtér ‘ daughter
Hisel L L R daughterv’ 1 daughter:
‘daughter son theis f‘dawghte

ar.t Ldrs o daughter - s0T
Ac‘cordmv to Aboo Yoosuf t the: pmpeﬂfy ought to
be divided into seven parcels, agreeably to the num-
ber of branches or claimants, the two sons being
equivalent to four daughters; each daughter would
accordingly  veserve one share, and each som two
' shares.” Moohummud also would divide the prope#&y
into seven parcels ; but on different principles, ﬂand
he would dxstubute them dnfferently ¢ hrs\vrwle n

‘portmn of the son rbmng equal to that’mi "both
daughters, the estate ought to be divided into four
parts, whereof two would go-to the son, and one to
-each of&he danghtcrs. But the son has two branches



0/ aughtexs amamg ithe qla,xmams, 1d the
: taken from the root, and only the numgaq ‘
the Dranches, the single.son becomes equivalent
WO, and. lus shames are accordmgly rampd to fow,, -

sons in tbe line of tha clalmants 5 and the sex bemg
‘considered in the root at the first stage where the dif-.
ference appears, and the number in the branches, the
‘single daughter in the second stage is equivalent to
two daughters, and her share accordingly doubled.
The estate is thus divided at the second stage into
two lots; one ¢containing four parcels for the son, and
v the other three parcels for the daughters. The por-
~tion of the son passes without division, till it reaches
~ his two grand-daughters, who are each entitled to two
_ parts; while the three parts of the daughters undergo
A new division in the third stage, where there is a.son
~and danghter; but the danghter having two branches, |
her share is doubled, becoming the same as the son’s: |
8o that, one-seventhand a half of a seventh compose
the share of each, and pass to their respective repie~

-sentatives.  The daughter being represented by two =

.;«snm,‘ h&r ‘portion must. be farther divided into two
parts, and it will be found, that the whole estate
must earrano'ed into twenty-elght parCels, in order
- that the claimants may receive their shares withouta
‘fraction*. . The portions of all, taking them in the
order in which they stand, and beginning from the

i Sir"xi}iyyah and'Shureofaea, Appéndix,-No; 42:?%9» B



the ﬁnst class are. descended from the
through both parents. Thus, suppose a perso
have left a great grand-son and. two gp'eaf>~.. T

and the last of whom are related to hml by bo’ | des,
as in this scheme® ; vlz T

o s ‘ Deceased Lo lan e
daughter ' dau«rhter . daughter, .
daughter . . son-——-—--—daughter

son A 2daughters

Accordmo" to Aboo Yoosuf, the property i
case to be dwnded iinto three equal parts;
females bemg doubly related are considered equlva-
lent to two on either side, and the property, of the.
deceased is in the same situation as if he had left
four great grand- daughters and one great grand-son,
two-thirds of the estate passing to the formeriand
.one-third to the lattert.  Mookummud, on the other
hand, would divide the property  into. twenty-exghtf
parcels, giving twenty-two to the daughters, and only.
six to the son. This is easily explained upon his

- prmclple of consndermg the sex in the roats, but the y
number of palcels in the branches. The dlﬁ'erence
*of sex appearmg first i in the second sta,ge, where. there

L ‘?nra]xyyah -Appendix; No. 229,
+ Sirajiyyah and Shureefeea, Appendix, Nm 930,



is a son with two daughters, and one of the daught’@rs
~and the son having ‘each two branches, they are to ;
be considered in the same light as if they were two =
sons and : two datghters ; but the share of one sonis .
eqlﬁ‘ lent to that of two daughters, and there is also
‘another daughter, by which means, the ' number
of p‘ﬁr&els is swelled to seven, whereof the son ‘would
' take“*ﬂmr and the danghters three. Arranglﬁg the
shares of the males and the shares of the females into
separate lots, the four parcels of the son would de-
scend to his daughters, giving two to each, and the
three parcels of the daughters pass in like manner
to their descendants, that is, the same two daughters
and the son. The portion of the latter being equi-
valent to that of two females, the three parcels must
be divided into four parts, which cannot be accom-
plished without a fraction, and there is no common
measure of three and four; we must therefore multi-
rly seven ‘by four, and the produact or twenty-eight
will be dmsxble among all the c]almants without a
fraction. The four parcels of the male in the second
stage will thus become sixteen, giving ‘eight to each
of the great grand-daughters and ‘the three parce]s »‘
of the females in the same stage will become twelve,
of which the half or six parcels will pass to the great
grand-son, and the remaining six to the great grand-
daughte'rs, which with' the other sixteen parcels,
will make their shares twenty-two, or eleven to
each*.

* Sirajiyyah and Shureefeea, Appendix, No. 2315
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'There:ls httl’e alﬁ'erenee be_'tween_"
! _Z""orﬁ “classes,
1hey recede fror sed i

How pre- The rules for th"'“‘su "‘essroz of :

ferred.

m\tiy to the decease' forms the prmclpa

preterence, the nearer takmg precedence ot§
remote by whatever side related" * The maternal
grand-father is accordmgly preferred td' all ‘the

others, as bemg the only false ancestor in the stage
5 ece Ia&eﬂ”

like wanner preferred to the father of “l:he ‘péfél‘naf
grand mother’s mofher-" When the clalmanté are in
the same degree of proxrmlty ‘to' the deceased, he
whose nght is derived through an heir is ent‘ltled to
prefel ence, accordmo' to some ‘of the folloWérs of
Aboo Huneqfaj: Thus, among those who hold thw
opinion, the father of the mother’s mothef is a
true grand«mother, and theref'ore anhf ir, i :
to the father of the mother s father, who 15 hﬁn
only a false grand-father, and therefore | not an he1r§
But others re;ect this dlstmcuon, dlvrdxﬁ_g the pro-

)
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By Sirapyyah,Appendrx, N&%Q. Piatiieg 1
4 Shureefeea, Appendix, No. 233, o

1 Sirajiyyah, Appendix, No. 234.
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perty at once according to the next rale, and giving,
in the case puty two-thirds to the father of the gmnd— i
father, and the other thu-d to the father of the grand- it
mother* When none of the clatmzmts can shew -
grmmd Qﬁ preference, either by proxxmlty, or rela-J |
ttonsh'p through an heir, the property is. to be;
divided according to the difference of sex, on the
prmc:ple of two parts to mgles and one parl: to
females ; but it is only when the claimants are all
on the same side, and their relatnonshxp to the de-
ceag‘sed;continued through persons of the same sex,
that the difference is to be considered in the persons of
the claimants themselves. When they are connected
through persons of different sexes, the property is to
be divided at the stage where the difference first
appears, and distributed in the manner already ex-
 plained. If the difference appears at the earliest
stage, that i is, if some of the claimants are related to
the deceased by the father’s side and some by the
mother’s, the property is to be dwxded ab inatio into
three parts, whereof two are to be dwmbnted among
the distant kindred on the patemal sxde, and one
-among those of the maternalt.

§ Third cla_ss of distant kindred. v
The third class of distant kindred comprises, as
already mentioned, the children of sisters and the
daughters of brothers absolutely, with the sonsof

* Sirajiyyah and Shureefeea; Appendix, No. 236,
+ Sirajiyyah, Appendix, No, 237.



half-brothers, by tﬁhe@ ‘mother; aﬂnd«&he mlsn for their
succession . are, snmllar to  those ‘which: have been
explained _ for the first class.: u‘"‘.-That. is, the mmmst ma sy
the deceased is first entitled to the inheritance,and of
The childclaimants equal in proxmuty, theehﬂd 9fzw residu :

of aresidua-
Ty preferred
among clai-

:fl?a:lltfle(; ei woman. Th us, when the clmmants are. th@d g o
of a_krother’s son, ana the son of a sister’s. Mugbw
whether the brother and sister were. relal:ed to the de-
ceased through both parents or by the father only,
or one by both parents, and the other by the father,
the daughter of the brother’s son shall take the whole
property, because her father- ranks. among realduames,
while the parent of. the other claimant, that is the
sister’s daughter, is no. more, than a drstan& kmsw\oﬁ-
man']' : : e s

Issue of . [If the brother and slster, in the last case, from‘

halfbrothers
and sisters w,_hom the claimants are descended, had been related

moder: to the deceased by the mother’s side only, the pro-
perty would be distributed differently, both accord-
ing to Aboo Yoosuf and Mookummud ; though they
are not. exactly agreed as to the precise “mode of
distribution. The former would divide the pmperty
among the claimants, accordmg to the common rule

of giving two parts to the male and one part to the

* In the first claas, the preference is given to the child of a
gharer but neither can the child of a resuiuary be in the same
degree with the chxld of a dxstant kinsman in the first class, nor the
child of a sharer be in the same degree with the child of a distant
kinsman in the third class.  (Shureefeea, p. 159.)

‘4 Sirajiyyah, Appendix, No. 238.
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female. ' It'is true, that though this be the general

principle, there isa special exception with respect to
A 1jgt’l'tez«psmonswthmugh whom' their rights are derived;’

¢

brothers and sisters by the mother only succeeding

dqnally,ewnhout any regard todifference of sex, upon

_the express authority. ot‘ the Kooran. But this excep-

tion 'is ‘not to be extended by analogy to cams
" where the similarity is not complete in all resﬁbcts 3
and as the children of halfibrothers and sisters by the

mother are not in circumstances precisely similar to

their parents, having no right for instance to inherit
as'sharers, they are subject to the -operation of ‘the
general rule. Mookummud, however, disputes the just-
- mess of this reasoning, because the sole right of the
children arises in consequence of the propinquity of
their parents to the deceased; and he accordingly
declares, that the property ought in this case to be

divided equally between the claimants, without any

preference of the male over-theferhale”sex It 1s to

be obsegved that the oveneral current of tradmon 1S

in favor of his opinion¥*,

- When the claimants are equal in dewree and none’'

or all of them the children of residuaries, or some the
children of residuaries and some of sharers, respect is
to be had, according to Aboo Yoosuf; to the strength
of propinquity. So-that the descendant of a full
brother would be preferred to the descendant of a
brother by the father only, and the latier be pre-
ferred to one descended from a brother of the deceas-

¢ Sirajiyyah; Appendix, No. 239, See ante, page 70.

"

Mode of
distribution
among clai-
mants of the
full and haif
bload.



dlstnbﬂtes what ‘may faﬁ e shaw
among the branches, in the manner explained

tant kindred of the first class.  Thus, wpﬁm »ﬁm‘
d&-ceased to be surhv*eﬂ by thfee m%és, the’&aw

kinds of sm’ters, after the foliowmg Qcheme :
Full br. fullse. br. by fr. sr. by fr. br. by mr,  sr, by me;

daughter, i e dr Tl e

Accondmg to Aboo Yoosuj;’“w e
perty is to be dwuded amonw e 4_
the full brother_and _sister, in the pro;)orhon of
two parts to the m'lle and one part to each of the
females, respect bemo' had to the sex of the claim-
~ants, and the strength of their propmqmt to the
deceased. On failure of descendants of th e whole
blood, the property would pass to the descenda,nts
of the ha]f brother and sister by the father, and be
distributed among them i in the same way:_ , nd on
failure of them, it would be dlstrlbuted in llke 1 an-
ner among the descendants of the half brother l;‘nd
vs15ter by the mother-]- Accordmo' to Moohummud
on the other hand, one.thu'd of the property is to

o Sir’ajiyyah and ‘Shnreefeea,‘ Af)pendix, No. '240.
t Sirajiyyah, Appendix, No. 241.



 them, on account of the equality of thei wots The
sister  having' two branches, viz. a son and a daugh.:
- ter, is aceounted the same as two sisters, and her
pap%tiam&s therefore two-~thirds of the third, which
accordingly pass to her descendants, among whom
they. are. equally divided; and the remaining ‘third
of i that third, being the portion of the brother who
has only one branch, goes to his daughter. Two-
~ thirds of the whole property still remain, which be-
long to the descendants of the full-brothers and
_ sisters, who it may be remembered entirely exclude
halfbrothers and sisters by the father. - The sister
here has also two branches, by which means her por-
tion is doubled, and raised to an equality with that
of her brother; the two-thirds are ac¢cordingly to
be divided into moieties, whereof one moiéty, that
is a third of the whole property, passes to the daugh-
ter of the full-brother, and the remaining moiety, or
third of the whole, is to be divided among the
children of the fullsister in the proportion of two
parts to the son and one part to the daughter. The
whole estate will thus be arranged by a separation
into. nine lots; whereof three, passing to the chil-
dren of the half-brother and sister by the mother,
will be divided among them equally, giving one
lot to each ; and of the remaining six lots, which
belong to the children of the full-brother and sis-
ter, three will pass to the daughter of the brother,



Case,

146
two to the scm"df éhé Fﬁisw'}‘ ahd“
dinfiglietl iR e

If instead of brother’s daugMem, ds in t
the deceased were to leave descendants of different
kmds of brothers through' their sons, as if; fm**msmnde
he were survived by the daughter'of a fulhbmther s
son, the daughteér of the son of a half- brother by the
father, and the daughter -of the son of a half brother
by the. ‘mother, the first would take the whiole pro-
perty, by the general agreement of the leal‘néd, as
being the: child of a res1duary, and havmg ailsér th&
strength of propinquity¥. : ;

' Some commentators have in thls place addueefl
a’'case, to illustrate the mode of ﬁpprecmtmg' the
sides of relationship, and the branches in the roots.
Thus, suppose the deceased to have left the son of a
half-brother by the father, two daughters of the son
of a half:sister by the father, who are also the chil-
dren of a full sister’s daughter, and the daughter of
the son of a halfsister by the mother, as in the

following scheme :
h.Biby F.' © ‘h S by B Fall 'sister.,h;s bj‘M. %
t } 3

Ldau’g'hterg ! sén '-—-—‘-L—-(im;ghter,‘ " son.
son, e e daughters, : daughter il
Accordmg to Aboo Yoosuf the whole property
ought here to go to tbe grand-daughters of the full-

* Sirajiyyah and Shnreefeea, Appendxx, No. 942. dyshee
4 Sirajiyyah, Appendix, No. e B
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sister by strength of propinquity. ‘But. Moohum -",{f‘ i

would divide the property in the roots, that is,

brother. and snsters, havmg respect to the sides an i

number of the branches. Thus, the property. Would
be originally divisible into six parts, by reason of the

oceurrence. of a sixth, which is the share of the half i

sister by the mother; the full sister having two
branches is accounted  the same as two fqll-s;stem
whose share being two-thirds of the property, four
parts would be allotted to her, and the remaining
sixth pass to the half-brother by the father, as residu-
ary, when his sister would also participate with h;m -
but she has two branches in the present case, and
her portion would be accordmgb raised to an eqnaln-
ty with her brother s, and the sixth be divided
between them in moieties ;, when the case would be
raised to twelve. The single sixth of the half-bro-
ther and sister by_ the father, would ,thus,becqme two-
twelfths, one.of which . would be allotted to each, But
it. will. be found, that the twelfth of the sister. must
again be divided between two persons, namely, her
grand-daughters, and the case must be further raised

to twenty-four, or four times the original number of

- parcels into which it was to be arranged, = The one
sixth of the half-sister by the mother, which passes
to, her grand—daughter, will thus become four twenty-
fourths; the four parts of.-the full-sister will become
sixteen twenty-fourths, and pass to her grand-daugh-
ters, who will also have two twenty-fourths as the
descendants of the half-sister by. the father ; while




8
the remammg twe mlh pasr to the" gmmim ﬁhf«thm

§ I' ourth clas.s of du&ant kmdared

The fourth class of the distant kindred are the pa=’
ternal aunts of the deceased, his paternal uncles by
the mother, that is, the half brothers of his father by

. the same mother, and hls maternal uncles and aunts
- How pre- without distinctiont. The descendants of this elass}__
bemg treated of in a separate section, there is N0
room here for preference by proximity, as all the
claimants must be equidistant from the deceased. " ‘
When they all happen to be related to hxm by the'
same side, as paternal aunts, and patemal uncles who
were related to his father by the mother only, or
maternal ‘uncles and aunts, preference is given to
strength of prOpmqmty, that is, the person related
by both parents is preferred whether male or
female, to one connected by' the father only, and the
latter is prefened to one connected: only thmu«rh.
the mother, - When there are male and female
claimants, and all upon a footing of equahty as tol‘
strength : of propinquity, all being related by both
parents, or by father only, or mother onl ¥, the
portion of the male is clouble that of the female, ac-
cording to the general rule. When the claimants are
" of different sides, some being related by the father
and sonie by the mother, there is no longer any room

* Shureefeen, Appendix, No. 244. -
.+ Ibid, Appendix, No. 243.
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for preference dccording to strength of propinquity,
two-thirds of the property being allotted  to ithe

relatives by the father, and one-third to those by the
mother, and divided among them respectively in the
same’ way as if they were all of the same side®.; i

§ Childrén of the fourth class.

of dntant kmdred is re«ulated in a great measfi‘re m
the same way as the successnon of the distant kind-

red of the ﬁrst class That is, the first entitled to

the mhentance is the nearest to the deceased on
whatever side related ; and among equldlstant rela-

tives, prov1ded thev are all on the same side, the

preference.is determined by strength of propinquity.

When the clalmanta are not only equidistant, but
also on a footing of equality as to the strength of
their propmqmty, the child of a residuary is pre-
ferred to one who is not so. Thus, where the claim-
ants are the dauohter of a paternal ‘uncle, and thé
son of a paternal aunt, both uncle and aunt being

The child
of aresidua-
ry preferred
among clai.
mants equal
in degree &
strength of

propinguity.

of the full- blood to the father of the deceased, the

former w1|| take the whole estate, as being the off-

spring of a residuary. But if the aunt bad béen of

the full-blood, and the uncle only of the half-blood,
the son of the former would be preferred, by reason
of the strength of propinquity, according to the
most probable traditions, and agreeably to the ana-
logy of a materual aunt by the father, who though

# Sirajiyyah, Appendix, No. 246,
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the child of a falsegrand-father, who is only adistant

Kinsman, is preferred to the maternal aunt by the

mother,though sheis- thechild of the maternal grand-

imother, who is a sharer. Some, however, maintain,

that the daughter of the paternal uncle by the father

ought 1o have the preference in the supposed case,
# by reason of her being the child of a residuary®. .

; When the claimants, though equidistant, are nm'
related by the same side to the deceased, there is no
longer any dependance on ‘the strength of propin-
quity, nor the fact of one of them being the childof a
residuary. This is both agreeable to the more gene-
rally received ‘traditions, and to the analogy of the
case of a paternal aunt of the full blood, who, though
the mistress of two propinquities, _and also the child.
of an heir on both sides, (ber father bemg a true
grand-father to the deceased and therefore a residu-

‘ary, and her mother his true grand-mother and conse-
~quently.a sharer) does not exclude a maternal aunt
Among by the father aloue, No regard being had to either
E‘:tﬂ?mﬁf of the circumstances ahove-mentioned, two-thirds of
fon to the the property pass to the relativeson the, father’s side,

B b, and one-third to those connected by the mother’s.

In distributing the porttons of the former class, re- .

spect is first to be had to the strength of | propmqulty,

and then to the offsprmg of remdnanes For the

latter class, the rule is the same, as far as posstble,

but all the  relatives bemg connected through a

female, there. cannot be any resxduary ameng them.

?‘ Sirajiyynha Appendix, No. »247,, ,‘ \
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According 'to Aboo Voosuf, the portion of each class
is to be divided among the individuals com posifng;%;m
with reference to their own sex and number ; whilein

the ‘opinion of Mookummud, the number: of the
branches is to be taken into account at the first stage
where the difference of sex appears, as explained for
the distant kindred of the first class*. = Thus, let us

suppose that the deceased has left four grand-sous,

and four grand-daughters of paternal and materrial
uncles and aunts of the half blood, that is, related to

his father or mother through one parent only, aceord-

ing to the following scheme:

p abyfipa fpubyfmabyfma.bmmu.byf»

| da\:gbte}; son,—-—-daughter, dat;lghter, son,_—-—dr.

2 sc;ns, 9 daugbters, g daughters, e sjns

Here the property is first to be divided into three
parts, whereof two parts go' to the relatives by the
side of the father, and one part to those by the side
of the mother. Among the formet the two daugh-

L,

Cage.

How ar-
d ac- !

ters are equwalent to four, according to Aboo Yoo- ?mnxy to
suf ; that is, to two on each side : but four daughters =

being equivalent to two sons, and thiere being) also -
two other sons, the ‘whole of ‘the two-thirds which'
fall 1o the relatives by the father, will be divisible

iﬁ,tob"four parts, which obviously cannot be done
without a fraction. There is however'a common
measure of the number of parcels (two), and the

individuals among whom they are to be distributed

(foul), :'m‘d_f ;'tjhie"ﬁh)rmer will accordingly be raised to

- Sirajiyyiﬁ{lﬁ:ﬁendix, No, 248, '«

X0~



four sixths, in the manner so often explained. T the
same way, the twosonson the side of the mother, bemg
doubly related, are equivalent to four, and there bemg
two daughters, who are eqmvalent to one on, the
number of claimants among ‘whom the remammg
third is to be divided, is five. Here there is no com-
mon measure of the parcel and partles entitled to it,
and the number of the latter must accordmgly be
preserved entire. , On comparing five Wlth two (the :
measure of the rélatives by the father) as dlrect-
ed in’ chapter seventh, we find that there is no
common divisor of the numbers, “which | must‘
accordingly be multiplied together; and the pro-
duct (ten) being multiplied by three, the orwmal'i
divisor of the case, the whole number of the parcels\
will be raised to thlrty, whereof twenty wxll pass to
the claimants on the father’s slde, or ten to the two
sOms, and ten to the two daughters ; and the remain-
ing ten to the claimants by the mother’ 5 s1de, or
eight to the sons and two to the daughters*

Ascording | With respect to the opinion of Mookummud, |

mud. shall content myself with stating the general result
of his principles in the above case, Wltbout followmgf
their application at each step, which would be fa-.
tiguing the reader’s attention unnecessanly, after the' "
full explanation that has been given of them in
treating of the dlstant kmdred of the ﬁrst class.
According to Moohummud the property oug,ht to

¥ Shureefeea, ,ZA‘ppgndig, No. ‘24\9.



iu ﬂaszﬁ%}g of the mother, would take
x third or remaining. twelve parcels, quf
i ons would have each five parcels, (that is,

i -w

threé by v1_rtue of thelr descent fmm the matemal

| y the father ,) izyh'lle On]y tvﬂp pa,r.
,‘the dauohtersﬁ m' Qll‘ :

he é Tbe 6ne of the pensons mentmnéﬂ, in the‘

e

preceding sectlon in, ex;stenc ’,
to ;he mat : )

e A e as wer@l‘f‘g
to hlm" y the mother only ‘ En de ault of H, hﬁg&

to the}r' cblldren And so on through the mor 5

44\‘* Beh &S

mote Branches without any limit; the succession

s A e e AR A i

* ShnueféwAvﬁhmfﬁo 350, e @
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place in the Append:x, and has been addcd at the end as:No. 286.
-'The distant kindred are of small importance compared to the resi-

fvduames, and, it is worthy of remark, that the thor of the Szm— ;
mi' bR B %

Jz.y,yai'a, nfter obse mg; that the estate _ ‘
uncles and ‘aunts of the deceased’“amf thélr""hhﬁfdieh; to the uncles

‘and ! aunts of his pamnts wd their chﬂdt‘qn, suhjgins‘th;-words

) ;hat he d:d not me}n to restrlct hls deﬁmtmn of

duarnes” to the descendants of the nearest or lmmedmte grand-

X nnhmlted successxon in the former as well ‘ui’ the latter lme,
we ha.ve the express authonty of the Shurcqfeea. i IR

PS5 A

N



Of Post’mmous C'hzldren, Mzssmg Persom, C’aptiws,

and persom pemshzng by @ common wcczdént.,v

" Tae aathor of the Szm;z_yyah has andexed to: hls
chapter on the Distant Kindred, which is the last in
hls tre'ltlse, a few supplementary séctions on sub-
jects closely connected with the Law of ]nbentance,
if they do not strictly form a part of it. The first
‘of these sections, which treats of hermaphrodltes, 1
shall pass' over entirely, referring the reader who
‘cunous respectmg the notions entertained by
"Moohummudan lawyers on the obscure question
of doubtful sex, to the third volume of Sir William
Jones’s Works, quarto ‘edition, and Mr. Hamilton’s
translation of the Hidaya, vol. iv. p. 559, where the
subject is treated at all the length which it proba-
bly deserves. The matter of another of the sections
has been introduced, with some additional observa~
tions drawn from other sources in the second chapter
under the head of the third impediment to inheritance.
And of the remaining sections I propose to give some
account in this place. The most important, which
treats of posthumous children, 1 shall consider at
some length. For the others a shorter notice will
be sufficient.

)




Dmmnnu'r natuma haw entertameé differentopi-
mohs respecting the longest midaﬁhortestspetmémmf
géstation in the human species, though all man-
 kind are agreed in fixing the ordinary term at ahout
mine calendar wionths,  The instances of mrmtv-
siderable. protraction of this: period are. pmhabéy
‘very vare ; but a slight excess:is by no. mmnsmtm— '
frequent And we know that the usual‘ |

Protmeted noK'to enablee uswm detefmme he short-
est possible time: required by nature for the tormﬁ-
 tion of a perfect fmtus‘ ‘There is at the same time
an obvious convenience in possessing a rale of law
for determining how far questions of this kind may
be entertained ; and such a rule s aceordmglyh
‘found in the codes of several nations: By the
Roman law, ten and six months. respecmvelyzwere
prescribed for the maximum and, mwmummﬁ,gesgag. ,
tion ; and, both the' law of Scotland and the leo
Napoleon  have, adopted its prov;swm in: thm re-
spect. . The law of England is. perhmpp no x@dv«@u_
the. subject, bat the decxsxons of . the. comtq “Md
probably be regulated in a doubtful case, pretty
shortest much, the i 48 not strictly, by the s same rule. With .
::rtggmn.d resp.ntiin the shortest perlo({ of qutanon, the Moo-d
hummaudan law is the same as the Roman, and upon
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this point the doctors of all sects seem o be aﬂ'reeﬂ"

Bat there is less unatiimity i‘%ghf&iri@ the longest

~period, though the notions entertained by all on the
' subject will probably éxcite the smile of -an Baro-
pean physiologist. -« They form, however, a part of
the Moohummudan eode, and cannot well be entirely
-disregarded by our: courts of justice, without alter-
ing the law which they are bound toadministerin
sore cases, and assumrmg in: m far the funetions of
the legislatare. @ 000 v Y
According to Shafei, the penod o«f gestatwn mﬁy

L.,

Longest

be extended to foir yearst; and two cases, appa~ e Wi

rently well authenticated, of persons who are said to
have remained so long in their mothers’ wombsare
cited in support of his opinion. With. respect to
these cases the author of the Shureefeca pertinently
observes; that the parties could neither have known
“the fact themselves, nor: have well been informed
of /it by others, since none but God himself can tell
what ' takes place in the womb. . Moreover; the
protraction 'might ' have been occasioned by an
unusual rigidity of the mouth of the uterus, indaced
by disease, and so rare ‘an ‘occurrence cannot be
drawn into a precedent}. © The opinion 'of Abob
Huneefa 'seerns to rest on less questionable grounds.
He assigned two years as the longest period of gesta-
tion, on the authorlty of‘Ayesha, one df the Prophet’s

b Surrajlyyﬂh and Shureefea, Appendlx, No. 251
+ Appendlx, No. 251,
' ¥ Shureefees, Appendlx, No. 252



nary pmtmctwn, we, maa’ be aPt to. 5‘!,?« DO

,mtwwhstandm,g the la,tlt,ude allqwefl bx%

the M

is, that questlons of pregnanpyqnfay b 0 g
the former as wortbsy,@f investigat op, W
be entirely vejected in the lattera e /
< on the. sub_)ect be. correct, aud ;he mvgstlgath»? Ee
fairly .conducted, the, practlcal result ought to be
nearly the same. . The issue of an mvestlgatwﬂ,
however, must depend in some dewree on the spmt
* in svhieh it is pursued; and we should not bé”su

AT

prized if a mugh less degree of ev1dence wo ldm fy
Moqhummudan lawyer upon a pom{t Qf th1§ nﬁturt}i,

entlrely dlsiegarded and it cahah" rxilgebsupposed
if a woman should fail to exhlblt yf'of these signs

P
e

% Shureefeea, Appeﬁdix;' No. 258,
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ath, ‘that' any ¢hild 'which'she waight ‘ultimately

b B o 8 ki .
~ produce’ within' two' yedrs from that period would

Q.

Gt the “ubua) ' fithe, véckoning * from’ her husharid’s

still 'be pronotnced ” legitimate even by’ a Moohumte

‘mudan lawyer.  His law allows that the usual period

of ges’tatwh ‘may in ‘some" cases be protracted so

Yong s but it 'ades ot allow; so fur'ad | have been

able to discover, that’ pregnancy may possibly exist

withoutany of thie syniptoms by whichit is usually
 distinguished. ' There would" thus be ‘still'a faot in

4
§ >

mos ‘¢ases to 'f’lié"’é\‘é&bqﬁted’foi', as contrary to Moo~
hummudan experierice as ‘to" our' own. ' 1t seems
therefore ‘probable, that the only instances whereany
realdifﬁculty ‘ean’tcour, are’ those rarecases of
iﬁ’séase ‘which' ‘oceasionally perplex “even: -the: most
skilful of the medical faculty in ‘Barope, 117 it ad

Py

" Thelaw has so'strong an inclination'to: favor the
paternity of children; ihiat there is a marked distine:
tion, in‘ the' application of the rales respecting
pregnancy 1o “‘the ' subject 'of* inheritance, ' be-
tween cases where ‘the' paternity‘of the * fobus is
involved, and those where tlie - question’ is' merely
whether it shall be ‘entitled to & portion of the sac-
’fdéssion of mnot. Thus, if the ‘pregnant woman be
{he widow of the person Wwhosé' succession is in dis-

pate, the child shall inherit, if born within two yeats
from such person’s décease,” unless the woman has
acknowledged ‘the ‘completion’ of ‘her iddut, "which
would be tantamount _fo_an admission that she was
either not pregnant at the death of her husband, or

Distinction
between
cases  in-
volving the
child’s pa-
ternity, and
those which
do not.



had been intermediately defivered of another
While if she were the widow of a relative of the dec:
" ed,as of his fatherorson fermstancé"*‘it is n,_ essa
that she should be delivered within six 1 s fr
his death, in order that her child may partwlpaigm L
~his inberitancef.  The reason assigned by the com-
mentator for this distinction, is the necessity of find-
ing a legal descent for the infant in the first ins
while in the second, his paternity being ahead
blished, and the quesmm reduced to one of ;
inheritance, it is necessary to establish his existence
in the womb at the death of the party from
he cléims to inherit, and that can be predicate
certainty only ‘when he is bora at or within
shortest period of gestatxon, eckomng fmm i
éveney. e
‘iidense (W el 8 clnld is born alive, he acqmres a yestea“
intevest, which passes to his representatives in the
event of his death. If that should occur imme.
diately after delivery, it may be a question of
some difficulty to determine, whether the infant was
actually born alive or not. The Moohummng@g
law has provided for cases of this Kind, with a mi- .
nuteness which is perhaps unknown to other systems
of jurisprudence, If the infant exhibits any of the
signs by which life is usuall y indicated, as a sound
,sneezing, Weepmg, laughm or the motion of a him

¥ See Note to page 4. .
+ quly#h J;Lppendlx, No. 254.
1 Shureefeea, Appendix, No. 255,
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it is to he accounted alive*. . And ifit. should die.in

the bxrth th¢ vesmmeof mtereat will depend on the

fact Of the greater or smaller . portion of the body L

bemg dehve;ed before death. In cases. of natural
labor, where _the head is presented, the breast.is
to be cpnsxdered that is, the infant shall inherit if
the whole breast be delivered while he yet discovers
sigus of life; but if the feet are first delivered, l.he na-
vel 1s to be taken into, copsldeldtlon, and his rmht oﬁ
mherltance will depend on so much of his body be-
ing protruded while.he is yet alivet. :
Accordmg to Aboo Huneefa, of the por tlons,of four
: sons, znd four danghters, whichever is the greater
in the particular circumstances of the case, is to be.
reserved for an infant in the womb, and the re-
‘mainder of the property to be immediately divided
among the other heirs. By one véport of Moohums-
mud’s opinion, the larger of the portions of three
sons and of three daughters, but by another, the
portion of two sons, ought to be reserved. Aboo Yoo+
suf, on the other hand, according to the more gene-
rally lecelved accounts of his sentiments, considered,
that no more. than the share of one son, or the share

.~ of one daughtel can be properly reserved for an in-
o ‘;f‘mt in the womb ; security however being taken

P'fgqm the other heirs to refund in ease of there provs

;.,ing to _be more than one child. And the reason-

 ableness of this opinion has recommended it to the

* Shureefeca, Appendix, No. 256.
t Sirajiyyah, Appendix, No. 257.
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approbation of the’ leamed by whom it has been
generally adopted, as the rule of deciston®ivl sl

In arranging cases of pregnancy, the peroperty
must  be dmded into so many parcels as will allow
of all the heirs’ receiving their portions without a
fraction, whether the <infant should prove to be

male or female; and the follawmg rule has been

laid down for that purpose. - First, arrange the case
on either supposition ; then compare the number of
parcels upon one supposition with the number of
parcels upon the other; and if the numbers be com-
mensurable, divide one of them by the measure, and

multiply thequotient by the other. Otherwise, mal-

tiply the whole of the one number by the whole oi’
the other. = The produet in either case will be a
number of parcels which oan be divided anmiong the
heirs exactly, whether the infant be male or femalet.

This being ascertained, we are next to takethe
portion of each heir on the supposition of the in-
fant’s being a male, and multiply it either by the
whole number of parcels required on the supposition
of the infant’s being a female, or by the quotient of
that number when divided by the common measure if
there happens to be one. We are then to proceed
in the same way with the portion of each heir, on the
suppusition of the infant being a female}. And of
the products of the two operations, that which hap-

" % Sirajiyyah, Appendix, No. 958,
+ Sirajiyyah and Shureefeea, Appendix, No. 259.
t Sirajiyyah and Shureefeea, Appendix, No. 260.



pens to be the less, is to be surrendered to the parti-
cular heir, and the dlﬁ'erem&reserved till the birth
‘of the infant*. .

- Thus, suppose, that the deceased haa left a daugh-
ter, both parents, and a pregnant widow. If ‘the
infant be a.male; the property must be divided into
twenty-four parcels, by reason of the concurrence of
an eighth with  two-sixths, - The widow’s portion
will accordingly be three parcels, eight will fall to
the parents, and the remaining thirteen will belong
-to the daughter and the unborn son. Again; on the
supposition of the infant’s being a female, we should
have the concurrence of two-thirds, an eighth, and
‘two-sixths, and the number of parcels would be
_raised to twenty-seven; whereof eleven would ' be
taken by the widow and parents as before; while
sixteen would: belong to the daughter and the un-
‘born child. . The  property must accordingly be
divided upou both sappositions into twenty-four and
twenty-seven parcels. Bat of these: numbers there
is the common measure. three, and, dividing one of
them by it, and multiplying the other by the quo-
tient, we have two hundred and sixteen for the num-
ber of parcels required to meet either supposition.
Then taking the portion of each heir on the stip posi-
tion of the infant being a male, and multiplying such
portion by the quotient of the number of parcels on
the: supposition of the infant’s being a female, when
divided by the common measure of the parcels on

* Sirajiyyah, Appendix, No. 261.
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both suppositions, we have 3x9=27 pareels, for the
share of the widow, on the first supposition ; and:
4x9=36 parcels, for the share of each parent, on the
satne supposition. 'Reversing the operation for the:
con‘tingenéy" of the infant’s proving to be a female ;.
wé'have 8x8=24 pareels for the share of the widow,

and 4x8=232 parcels for the pomcm - of each parent.
Icis ;)bvmws, that the shares are larger on the last sup-
position ; and the difference, or 27--2412(36—32)=

11 parcels, must be reserved from the a-portions of the
widow and parents, toabide theeventofthedelivéry*.
' The ' estate being originally divisible into twenty-
four parcels, on the supposition of the infant’s being.
a son, and eleven of these being absorbed by the
shares of the widow and parents, there remain thir-
teen for the daughter and the unborn child.  If with
Aboo Huneefa we reserve the portions of four sons,
to await the birth of the child, the daughter can
receive in the mean time only a ninth part of the
remaining ~thirteen parcels, which multiplied by
nine, as in the cases of the widow and parents, will
give 27 ths, as the amount immediately claimable
by herf. But, according to the more reasonable
opinion of Aboo Yoosuf, she would be immediately
entitled to 72%ths, being one-third of the remainder,

after deducting the portions of the other heirs;
the other two-thirds being reserved for the in-
fant in the womb. If the birth should be female,

* Sirajiyyah and Shureefeea, Appendix, No. 262.
+ Sirajiyyah, Appendix, NQ. 263.

Cr,



whether one or more, the  whole of what was:
reserved is to be divided among the déughters",,
because the very contingency has happened with
respect’ to which the portions: were reserved, ,,t,he.
widow and both parents having received all that
they were éntitled to, on the supposition of thgipfant
being female. The daughter, who was born before her
father’s death;dmving already received a certain part,
of her share, is entitled to no more of the reserved
portion than is sufficient to put her on a footing of
equality with her posthumous sister or sisters. If
the widow be delivered of a son or sons, the amounts
deducted from the portions of the sharers must be
restored to them, and the remainder will then be
divided among the children, according to the gene-
ral rule of a double share to the male, whatever the
daughter may have already received being deducted
from  her share.  1f the infant be still-born, the
portionsj";eserved from the shares of the widow and
parents must in like manner be restored, and the
amount received by the daughter . must be made up
to a full half of the whole estate, the surplus being
the property of the father as the residuary®, ,

It seems hardly necessary to observe, that an heir,
whose portion cannot be affected by any condition
of the infant, is euntitled to have the whole of it
immediately surrendered to him; and that, on the
other hand, where the heir would be entirely ex-
claded in one condition of the infant, no part

165

* Sirajiyyah and Shureefeea, Appendix, No. 264,
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of his ‘, ,
Thas, where ﬂm hell's area grand-mother and a preg-
nant mdow, the former is at once ‘entitled to her
sixth, Wlnch is submct ne’nther to mcnease nor dmm-

A person is sald to be mmsmg w_en‘he is absent
V‘and ‘there is no “certain mtelhgenae ‘whether he be

‘or deadt.” In these circumstances, he is not to
e considered dead so long as there are any of his
contemporaries alive.  This is aa'leeable to the gene-
ral eurrent of the tradltlons§ though according to
one report, Aboo Huneefa extended the time to a
hundred and twenty years, reckoning from. the birth
of the person missing, while Moohummud fixed
it at a hundred and ten years, and Aboo Yooéuf
at a hundred and five years, reckoning from the
same period|. But these reports are not found in
books of good authority, and seem to be generally
rejectedq]. There is however another opinion, which

* Shureefeea, Appendix, No. 265.
+ Ibid, Appendix, No. 266,
1" Ibid, Appendix, No. 267.
§ Sirajiyyah, Appendix;, No. 268.
|| Ibid, Appendix, No. 269.
9 Shureefeea, Appendix, No. 270,
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limit of human existence in the present age of the

world ; and, according to the Imam szurmslwe,
judicial decisions are given in conformit, ‘to
opinion*. Bat the author of the Hsdaya
it is more agreeable to the analogy of the lai
there should be no. hxed plmod &hﬂugh i
convenient to limit lf. to ninety yearst :
quoted in the Futawa Alumgeeree deﬁlares, with' ‘the
Imam Timurtashee, and perhaps on his sole autho-
rity,‘that the Futwa is according to this opinion ; but

he remarks, that the most general tradmon is in f‘a-',-;_

~vor of the other, whlch refers to the missing person 's
contemporaries}. There is some difference as to.
persons who shall be considered his contempov BS
for this purpose; but by the most correct opinion
they are contemporaries in his city. It may be
remafked, that this is according to the Imam
Timurtashee, on whose authority, as already ob-
served, the exact period of ninety yvéars has been
assumed for determining the death of the missing
person§. So that much reliance, it would appear,
cannot be placed upon any of the Opl[llOﬂb cited ;
and if a case of the kind were to occur in our courts,
the judges would perhaps consider themselves at
liberty to exercise their own discretion, taking into

* Sirajiyyah and Shureefeea, Appendix, No. 271.
+ Hidaya, Appendix, 272. :

1 Futawa Alumgeeree, Appendix, No. 273,

§ Shureefeea, Appendix, No. 274.
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consideration the health and age of the party. mlss-ff'f !
ing, and all other circum _" hay

of the fo]lowers“of Aboo Hzmeefa have asserted the* i
right of the fm 2 to exercise his discretion i in each
particalar case«t course which is farther recom~
menﬂed by the plactlce of Shafer*. - Sl

A missing person is consndered ahué with respect to :
his'oWn estate, so that no one can”ﬁi erit from him,
but dead as 1o the property of others, 5o t!
not inherit from any onet. Any
cession which may open to him before a Judlclal de-
claration of his death, is to be reserved to await the
possibility of his return}. Should he return, it ‘1s of T
course to be transferred to him,and all his other pro-
perty restored, which it is the duty of the judge to
place in the meantime under the custody of a proper.
ofticer. If he should never return, the principle of

-accounting him alive as to his own property, but

dead as to that of others, comes into operation ; for it
is only such of his heirs as arealive at the time of the
Judicial declaration of his death, who are entitled to
participate in his estate, while the portions reserved
for him from the estates of others revert. to their
other heirs§.

* Sirajiyyah and Shureefeea, Appendix, No, 275.
f Ibid, Appendix, No. 276.

1 Sirajiyyah, Appendix, No, 277,

§ Sirajiyyah, Appendix, No. 278.



j$lx onglnally, but mcreased to seven,
posmon of his being alive, while the lmsband’mshaare

would stlll remain  the saine or a half, the ststers'

~ would bave only a fourth ; for on that supposition
the estate would. be originally divided iinto two
parts, lhe hushand taking one, and the brother with
his sisters the other ; but the share of the brother
being eqpivalént to that of two sisters, the whole of the
_estate would be divided into eight parts, ‘whereof
the husband’s v&’buld be four, the brother’s two, and
the sisters’ one each In these circumstances, it is
obvmusly for the advantage of the sisters that their
missing brother should prove to be dead, while it is
for ‘the benefit of the husband that he should be
alive, and accordingly no more than one-fourth of
the estate can be immediately surrendered to'the sis-

% Sirajiyyah, Appendix; No. 279,
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ters, and only thme-sevenths to the husband, o

mainder being reserved to abide the emnt of th ymiss-
ing person’s return, or the Judlclal declarat;w '{*mf
death. ' .To resolve the case, the estate must be
ranged into fifty:six parcels, or the product of the
parcels, on the “supposition. of the missing person’s
being alive, which was shewn to by eight, multﬁph» :

ed . by the number: of parcels on the supposition L

of his death, which is seven.  'Fight and seven |
being incommensurable, the number of parcels

cannot be reduced by any of the processes so often , |
alluded to. = The husband’s share on the supfio- :

sition 'of the missing person’s being alive (four

parcels) being multlphed by the namber of paroeis#;if,"‘,f'. 7

on the supposition of death, or seven, the product |
is twenty-eight. In like manner his share on thesop~
position: of death (three) being multiplied by the

number of parcels on the supposition of life (eight),

the product is twenty-four ; which being the smaller,
is surrendered to him, and the difference between

the products, or four parcels, must be ' reserv-

ed to await the return or death of the missing
person. - The shares of the sisters being subject-
_ed to the same operation, the results are foarteen

parcels for the supposition of life, aud thirty-two

parcels for that of death ; and the difference (or eigh-

teen parcels) must be reserved. The whole of what

is ‘immediately payable to the present heirs being

thus 24 + 14-=38 parcels, the amount to be reserved
for the missing son is eighteen out of the fifty-six.

If he be alive, four of these are to be restored to the



1‘1‘1« |

husband, wmake up twenty-eight pamelé, the. balf of k‘ ‘
ﬁftwsxx, and the remaining fourteen added to ‘the

fourteen aquady paid to the sisters, make up the

other half; but as the brother is entitled to a double.

portion, the whole fourteen are surrendered to him.

1f he should proye to be dead, the whole of the Jresery-.

‘ed eighteen parcels are to be delivered to the sisters,

to complete with what they have already received

(14+18—-32)“t‘hlrty-two parcels, which it will be
found are fo ,sﬁvenths of fifty-six*, -

5 § Of Captives.

A caprivE is with respect to inheritanse onthe

same footing as all Moohummudans, so long as he -

abides in the faith. If he abandons the faith, his
‘condition is like that of other apostates. = And if it
be unknown whether he has apostatized or not, or

be alive or dead, the rules respecting him are the

same as those applicable to missing personst.

Should the heirs of a captive lay claim to his pro-
perty, on the ground of his apostasy, they must
prove the  fact by two credible Moohummudan
male witnesses.  And if they are able to do so, it is
incumbent on the Kazee to decree a division of the
captive’s property among them; the apostasy being
in these circumstances a civil deathy.

* Shureefeea, Appendix, No. 280.
4+ Sirajiyyah, Appendix, No. 281.
3 Shureefeea, Appendix, No. 282.
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iy Of Persons pmskmg by a aammon aectdm
the {dll of a houqe, or m ‘i comm& coti-

Rule.
of a boat,
flagration, ‘and the exact {imes of their reSpectlve
dedths canuot be ascertained, it is to be presumed
that thev all dled at the same moment and the pma' ‘

Ibn Illusood were of «)pmmn, that the relatwesouoht
all to' be considered 'as having succeeded to the

property possessed by each other at the tlme of the

Tostration.  T'0 1lhistrate these different oPmmns, let us sup-
pose, that two brothers perish towethen, each leaving
a wife, a daughter and an enmnmpator as his heirs,
and an estate to the value of ninety deenars. Ac-
cording to ‘the more general opinion, the mothers
would each take a sixth, or fifteen deenars, the daugh-
ters a half, or forty-five deenms, and the emancipa-
tors the remainder, or each thirt ty deenars. Accord-
mg to the other oplmon, the mothers and daughters
would receivefifteen and forty-five deenars respective-

* Sirajiyyah and Shureefeea, Appendlx, No. 283
t Sirajiyyah, Appendix, No, 284. .



ly as before ; but the remaining thtrty of each estate

would be presumed to have vested in the other bro-ff
ther, and would accordingly pass to his, helrs._, Thus,

§1.

the remamdel of the elder brother’s property would‘ ‘

be divided among the mother, daughter, and eman-
cipator of the younger ; giving asixth, or five deenars
1o his mother,a half or fifteen deenars to his daughters,
and the surplus or ten to his emancipator. The same
thing would take place with respeat to the remainder
of the younger brothen s estate, which would be divid-
ed m like manner among the mother, daughter, and
. emanclpator of the elder, The mothers of each bro-
ther would thus get in the whole twenty deenars, the‘

daughters sixty, and the emancipators no more than.

ten*.

_ Both opinions are supported by ingenious reasuus,
and the second is further recommended by its giving
a‘larger portion of tl - estates to the nearer relatives ;
but there is only one tradition in favour of it, and the
other is the more approved, and appears to be gene-
rally adopted by the followers of 4boo Huneefat.

_ * Shureefeea, Appendix, No. 285, g
+ ' Appendix, Nos. 283 and 285. : ¥
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