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T The political advantage of meiptaiming tne oid frame-
work of soviety, and keeping the land in the(iands of the tribes we
found in possessipn of it, was fully recognisgd by the fisst administra-
tors of the Panjab. ~There followed a tirme inewhich ¢he imyportance of
this object was less keenly felt and the possibility of attaining it was
denied. The third phase of opinion, which is that now predominant,
regards the disappropriation of the eld landowning tribes with at
least as much aversion as did the earliest rulers of the provinoce,
maintaining that it is not only politically, but also economically, dis-
advantageous. The causes of these remarkable oscillations of opinion
form a curious chapter in the revonue history cf the Panjeb, which
may be noticed briefly before describing the actual provisions in force

at different times regarging pre-emption and restrictions on the trans-
fer of land. '

8. While experience acquired elsewhere led shortly after
annexation to the adoption of measures to prevent the intrusicn of
aliens into village communities by the purchase of land, it is clear
that some of the ablest officers held that these measures were open
to the reproach of economic unsoundness, and that the prospect of
agricultural improvement by the attraction to the soil of the cap'tal
of the monied classes was being sacrificed to the paramount necessity
of political stability. In his commentary on the Panjab Civil Code
Mr. (afterwards Sir Robert) Montgomery felt constrained to apolo-
gize for the maintenance of the law of pre-emption. Later, Mr. Cust
remarked in his Revenue Manual: “The principle (of pre-emption)
is not defended on any economic grounds, but is msintained for
social and political reasons,”* and contemplated without regret ¢ a
gradual process” by which the existing village communities might
““mell away and give place to a more modetn and perhaps more
politically nice distribution of property.”’t v

9. The disposition to look on unlimited power of transfer as
an essential featnre of proprictary right and a necessity of economic
progress was strengthened by the assimilation of the law and pro-
cedure of the Panjab with that of the older provinces, which resulted
from the extension of the Code of Civil Procedure to the province in
1866, and the establishment of a Chief Court in Lahore. Abont the
rame time the effect of the land revenue settlements in making land
marketable began to be felt. Titles had been clearly determined,
and the modc.ation of the demand made the ownership of land an
objeet of desire. The peasant proprietor found his credit enormously
expanded. The old system of limited borrowing on the security
of crops, cattle, and ornaments was supplanted by one of extra-
vagant borrowing on the security of the land.

10. Sales and mortgages of land to money-lender became a
common feature of village life. At first this was looked upon with
little alarn., and by some even with complacency. It was maintained
that the resqurces of the country would be developed by the appli-
cation to the improvement of the land of the capitél of ,the monied

* Cust’s Revenue Manual, page 28,
% Cust’s Reveffws Manual, pages 20-80.
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extend to usufructuarv mortgages, except where the village
administration paper pro}ided otherwise,t and thAt a prepristor by
purchase, though a stranger to, and at bitter str‘i’fe ith, the original
village brotherkeod, had @s good a title to cluim™ pre-emption a8 any
member of it.T

20. The same limitation of the right as regardsthe tra@s.
action inrespect of which i exists, and the same eztension of it
as regards the persons who may elaim to exercise it, were unforda-
nately embodiedein the sections of the Panjab Laws Act, IV of 1872,
which deal with pre-cmption. That Act as ameunded by Act XII
of 1878 provided that the right arises in the case of sales under a
decree or otherwise and foreclosures of morfgage,i and that, unless
a custorl or contract to the contrary is groved, it exists in all
village communities, and extends—

(a) to the village site and houses,
(b) to all lands within the village boundary,
(¢) to all transferable rights of occupancy in such lands.§

In the absence of custom to the contrary the right was declared to
beleng to the following persons in the order stated.—

(a) first, in the case of joint undivided immoveable property,
to the co-sharers;

(b) gecondly, in the case 8f villages held on ancestral shares,
to co-sharers in the village, in order of their relation-
ship to the vendor or mortgagor ;

(¢) thirdly, if no co-sharer or relation of the vendor or mort-
'gagor claims to exercise such right, to thelandpwners
of the patti or other sub-division of the village in which
the praperty is situate, jointly ;

(d) fourthly, if the landowuer of the patts or other sub-
division make no jointcluim to exdrcise such right, to
such landholders severally ;°

() Gfthly, to any landholder of the village ;

(f) sixthly, to the tenants {if any) with rights of occupancy
ia the property ;

(9) seventhly, to the tenants (if any) with rights of occupancy
in the village.

In the case of transfers of rights of occnpancy under Section 5 of the
Panjab Tenancy Act, XVI of 1887, the prior right of the isndlord
was secured by Section’ 53 of that Act. 1f he fajled to exercise it,
presmption belonged, first, tosthe tenants (if any) having a share in
the occupagoy right proposed-to be sold, and, secondly, to the other
occupancy tenants in the village:| Where the chakdari tenure

* 2 Panjab Record, oase No, 87,
t 4 Panjab Recor d, oase No. 4,
{ Section 9.
| Section 18, B e 1} o od
eotion 12, By a progiso tothe section if Governmentowned the trees growi
land, it had u right of pra-emption in the land superior to thatiof any private \i:dividﬂgl?u

Provisions of
Panjab Laws

Act,
1872.
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Commission- 23. There was anld rule which required tHe sanotion of the
or's sanction  Commissioner to the transfer to a stranger of-a share of landin a
:g :::‘::;:‘r': village community. It must be regarded ratheas a device to ensure
formerly re- that reversioners htd -an opportunity of exercising tlie&r right of
quired, pre-emption than as an attempt to restrict® ¥reedom of contract.

Mr. Cust, in 1860, explained it as follows : “ THe right of pre-emp-
tion Ys not to be evaded : the sanction of the Commissioner must
precede all such mutations, and, within®a period of three months
from the transfer taking place or being made known to the parties
concerned, the validity of the trausfer may be disputedeby a regular
revenue suit under paragraph 11, Part I, Chapter XIII, of Panjab
Civil Code.”*

The rule was retained in the instructions on mutation procedure
contained in Chapter E-I of the Rules under the first Panjab Land
Revenue Act; XX X111 of 1871. But it was there directed that * it the
transferee has obtained possession, and no suit for pre-emption is
brought within the term of limitation, or if such suit, when bronght,
is dismissed, matation of names shall be sanctioned.” Itis possible
that in the early days of the English administration of the Panjab
the requiring of the Commissioner’s sanction may have had some
effect in discouraging transfers to strangers, the tendency being tos
regard a transaction of the sort as incomplete till it had been recog-
nized by an entry in the record-of-rights.

Far reaching 24. The causes which led to tbe« passing of the Panjab Aliena-
change effect- tions of Land Act, XIII of 1900, have already been explaimed. The
;‘in‘zy AE::;‘_’" direct restraints which it has imposed on freedom of transfer have
tion Act. no parallel inthe previous revenue history of the Panjab, dr indeed

of any other Indian province. It must be regarded as a bold experi-
ment demanded by the emergence of a grave social evil. *The change
which it has effected in the tenure of land in the Panjab is so far

reaching that it is expedient to give here a full sccomnt of its

provisions.
Scope  the 25. The Act came igto force on the 8th of Jumo 1901. It
Act, extends to the whole of the Panjab,T but power is given to exempt by

notification any area, person, or class of persons wholly or-partially
from its operation.} The only exempted district is Simla, but all
municipal and cantonment areas in other districts have been excluded
from the operation of the provisions restricting freedom of transe
fer.§ The Act has been held to apply to the rights of occupancy
tenants as well as {_ those of landowners.|| It classifies alienations
as ‘“permanent” and ¢ temporary.” 'The former includes sales,
exchanges, gifts, and, wills ; 9 the latter mortgages and leases.

® Paragraph 13 of Finatcial Commissioner’s Book Ciroular No, XLV II of 1860,

+ Section 1 (2).

1 Bection 24,

§ Panjab Government Notification No. 111,'dated 17th October 1901, The provi-
sions forbidding mortgages by way of conditional sale (Section 10) and sale in execu-
tion of decree of lrnd belonging to 8 member of an agricnltural tribe (Section 16)
apply to mynicipal and cantonment areas.

| Bee Civil Judgrient No. 11, Parjab Recordjof; Febroary 1004,  As to transfers
by océupinoy tenante, see glso Chapter V of the Pm?:b Tenanoy Aot‘.,fVI of 1887,

< Section 2 (4). GittrYor a religivns or tharitable purposs, whether made inter vivos
or by will, are not permanent alienations for the purpose of the dot,
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96. Mortgages are broadly divided intg usufructuary and Usufructusry

collateral morbga.ges. *In the forfner the mortgagee takes possession :"’grf‘f’i‘;::f""
of the moftgaged land, enjoying the rents and profitsand paying
the land revenue, th® difference between the rent and the revenue
being regerded as pghivalent to the interest on the wmortgage debt.*
In a collateral mortgage the mortgagor retains possession of the laad
so long as he pays mterest and instalments of principal according
to the terms of the mortgage-deed. IE he makes default the mort-
gagee can claim to be put in possession.

97. The provisions of the Act which deal with temporary alie. ‘ Membere of

ioultural
nations only recognize two classes of persons— e
; : ““Agricultur-
gg; g:g:s ;:]l:g az; 2’ &noi} member# of agricultural tribes. ot T
are n

But those relating to permanent transfer introduce a third class
described as——

(c) agriculturists,

28. The first olass consists of persons belonging to the tribes * Members of

tified as “agricultural”’ uader the powers conferred Ly Section 4 ,%8_;“’“}}“"“1
of the Act, and the second obviously includes all other persons. m‘;‘aﬁfng‘of
Subject to the exceptions noted bélow, the lists of agricultural tribes term.
which bave been gazettedt comprise every tribe depsndent on the
land for support, which owns®@ny considerable area of land in the
district under which its name is shown. Shekhs with certain excep-
tions and Brahmans have been excluded for the present even from the
Jist of those districts ip which they own much land and cultivate with
their own hands, because in many parts of the province they are
largely engaged in money-lending and other non-agricultural pursuits.

29. The firat two groaps are in the main nataral ones, but the  ‘Agricaltar.
third, or that of ‘ agriculturists,” is purely arctificial. It cmbraces ::"8' s
most, but wot all, members of the first, and some members of )
the second, group, The term ¢ agrifulturist” is defined} as
“a persomn holding agricultural land, who either in his own name or
in the name of his ancestor in the male line was recorded as the
owner of land or as an occupancy tenant in any estate at the first
regular settlement or, if the first regular settlement was made in
or since the year 1870, than at the first regular settlement or at
such previous settlement as the Local Governmeet may by order
in writing determine.” It follows that a money-lender who
acquired rights in land before sthe first regular settlement, and was
recorded as a landowner or an occupancy tenant in the settlement
fcord then made, is an “agriculturist” for the purposes of the

ot.

* This was the almost universal form of usufructuary mortgege io the Panjab
MOI'.O the passing of Aot XIII of 1000, * Possession ” means, of.oou;n. Yossession of
the rights of a Jandlord, The morigagor was often retained in cultivating posgession as
tenant-at-will ander the mortgagee. For the legal definition of ‘gisufenctuary mortgage "
wee Boction 2 (5). 4t embraces cases in which the rents and profita are appropriated,
20t only in Lipn of inthrest, but also ** in payment of the mortgdye-money, or partly in
lien 0t interest and partlyin payment of the mortgage-money.”
ks fgﬁab Government Notification No, 68, dated 18th-April 1804,

$ Section 3 (1),
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reduoe the land he rotains to less than is required for
the support of himself aud hig*family.

(iv) If the Deputy Comumissioner## satisfietl that there is no
intention of evading the Act, %anction may be given to
the alienation of land for building purposes near towns
or village sites.

(v) Sanction may be given to the alienationeof land—

(e) by wealthy zamindars owning much land, for commercial
reasons, or to improve or consolidato their proper-
ties,

(6} by indebled zamindars owning mortgaged land and
desiring to sell a part of their land in order to raise
money to redeem the whole or part of the rest.

(vi) Zamindars who, by reason of their insignificant numbers,
have not been classed in the particular district as
members of agricultural tribes will ordinarily be® able
as agriculturists to acquire, ander Section 8 (1) (b),
land situated in their own villages. Subject to these
instructions, and pgrticularly to (i), ‘and when there
isno reason to suppose that such zamiadars are mere
intermediaries attempting to evade the Act, saunction
may be freely given to alienations of land sitgated
elsewhere proposed or effscted 1a their f.avour.

(vii) The instructions in (vi) apply also’in the case of persons
holding land in districts of the JUnited Provinces adjoin-
ing Panjab districts who, if they had held land in the
Panjab districts, would have been depmed to belong
to agrioultaral tribes. To applications for sanction in
favour of subjects of Native States adjpining Panjab
districts somewhat different considerations apply ; and
such applications should be dealt with on their merits.

(viii) No Deputy (ommissioner, unless specially authorized
in this behalf by the Local Government, may, on his
&wn authority, sanction an alienation to a money-lender,
whether the money-lender is a zamindar, or a bania,
or any ome else. It 'will generally be possible to ascer-
tain from the income-tax papers whether any person is
o money-lender or note If it is clear that sanction
might be given consistentlty with the objects: of the Aoct,
and that there would be hardship in refusing it, the
Deputy Commissioner may transmit the file to the Com.
missioner and ask hig permission to give sanction, The
‘oast will then be disposed of as theCOommissioner may
dirdct. If, however, there is any doubt,c the Deputy
Commissioner should refuse samction and leave the pare
ties, if so minded, to appeal, i






