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levalid setice.—It is impertive that ‘s wuetice reguiring a
thing to be done sbould gontain or make mentiop of the sepond
olanag of this seotion. When, therefore, a prosecution was
atarted upon & notice not containing or making mention of i,
it was held that failare to comply with the requisition of such
a notice did not amount to an offence under sec. 271.—Tn the
matber of Chairman of the Puri Municipality v. Kissori Lal Sen,
1 0. W. N. p coxliv (notes).

A notice issned byg the Vice-Chairman of a municipality,
in the absevce of proof of delegation of powers under sec. 45,
is invalid, Harendra Nath v. The Chairman of Bzmagar Munici-
pality, 1 C. L. J. 51.

Recovery of expenses.—The expenses incurred may be reco-
vered by distress warrant or by civil snit under sec. 360. The
limitation for such a suit is governed by Art. 120 of the Limi-
tation Act, and it may be institnted within six years, Presiden:
of the Mumicipal Commisstoners v Gantom, Srikakulopa I. L. R. 3
Mad. 124.

Fresh notice.—~Wh¢n a conviction is set aside on the ground
of invalidity of oue notice. there is no bar to the municipality’s
taking proceeding under & fresh notice. Harendrg Nath v. The
Chairman of Birnagar Municipality, 1 C. L. J. 51 (54"

An objection.—“ No more than one petition of objection
against an individosl order i+ admissible, and when omce the
order has been made absolute ander section 178, no sunbsequent
petitious should bhe permitted to stay its execution,” (ses para. 3,
B. Govs. Munl. No. 2514 and Oir. No. 31, Octr. 1903, Govt. Cir.
vol. 111, » 1038

176. Any person who is required by a requi-

Person required sition as aforesaid to execite any

to execnts amy work

may pﬁfwobmhm work or to do anything may, instead
of executing the work or doing the

thing required, prefer an objection in writing to the

Commissioners against such requisition within five

days of the service of the notice or posting up of
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the notification containing the requisition ; or if the
time within which he is required to comply with the
requisition be less than five days, then within stch
less time.

Except as provided in the next suceceding sec-
tion such objection shall be heard and disposed of
by the Chairman or Vice-Chairman.

Coart fee.—An application or pefition when presented to
any Municipal Commissioner under any Act for the time being
in force for the conservancy or improvemeunt of any plass, if
the application or petition relates solely to swch conservancy
ov improvement, must bear a court fee stamp of one anna
lsee Oourt Fees Act VII of 1870, schedule IT Art. 1 cl. (a)].
Petitions of objection, uader this section, come under the
purview of this artiole .of the Oourt Fees Act, sad reguire s
court fee stamp of one anna See Govt. (sr. No. 4 M.,
d. 14. 11. 1896 in which the following obaervations are
made,—“ only those applications presented to the Commissioners
of &« Mamnicipality are chargeable with a one anua stamp, which
velate solely to matters of ‘ conservancy ”’ eor * improvement ™
such a8 those covered by parts V, VI, IX and X of the Beugal
Manicipal Act.”

Any objection taken in an 1nformal petition, not properly
stamped, is none the less an objestion and should be dealt with
according to law, Jagadis Chandra v. Sreenath, 2 C. W. N, clxxxvii
(notes), followed in Harendra Nath v. The CQhasrman of Birnagar
Mwnicipality, 1 0. L. J. 51.

Disposal of objection.—As to procedure of disposing of
objections made undar this section and consequences of failare
therein, see sec. 179 and the notes therato.

177. 1f the objection shall allege that the cost
Procedurest person 0L CXeCUtING the work or of doing .the
thatwok wn€e® thing required will exceed_ thero
morothnBe.30.  hundred rupees such objection shall
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be heard and, disposed of . by the: Commissioners at a
meeting; unless the Chairman or Vice-Chairman
shall certify that such cost will not exceed threc
hundred rupees, in which case the objection shall
be heard and disposed of by the Chairmam or Vice-
Chairman :

Provided that in any case in which the Chairman
or Vice-Chairman shall have certified his opinion as
aforesaid, and the objection shall in consequence
thereof have been heard and disposed of by the
Chairman or Vice-Chairman, the person making the
objection may, if the requisition made upon him is
not withdrawn on the hearing of his objection, pay
in the said sum of three hundred rupees to the
Commissioners as the cost of executing the work or
doing the thing required; whereupon such person
shall be relieved of all further liability and obligation
in respect of executing the work or doing the thing
required, and in respect of paying the expenses
thereof; and the Commissioners themselves shall
execute such work, or do such thing, and shall exer-
cise all powers necessary therefor.

178. The Chairman or Vice-Chairman, or the
Cwirmsn, &, Commissioners at a meeting, as the
e hase 4% case may be, shall, after hearing the
- objection and making any inquiry
which they may deem necessary, record an order
withdrawing, modifying or making absolute the
requisition against which the objection is preferred ;
and, if such order does not withdraw the requisition,
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it shall specify the time within which the requisition
shall be carried out, which shall not be less than the
shortest time which might have been mentioned
under'this Act in the original requisition.

See notes to sec. 179.

lavalid order.— A Magistrate, who also happened to be the
Chairman of a municipality, while acting as Magistrate, convicted
u person under section 273 cl. (1) and also passed an order reguir-
ing the accosed to demolish the building without giving him an
opportunity to object. A recommendation, made by the District
Judge on reference for setting aside the order for demolition as

illegal, was approved of by the High Court, Emperor v. Mathura
Prosad, 1. L. R. 29 Cal, 491.

179. If the person making such objection be
Order to be ex. Ppresent at the office of the Commis-
plleslly: sioners, the said order shall be ex-
plained to him orally ; and, if such order cannot be so
cxplained, noticc of such order shall be served as
provided in section 356 on the person making the ob- ’
Jection; and such explanation of, or service of, the
notice of the said order shall be deemed a requisition
duly made under this Act to execute the work or do
the thing required.

Such explanation or service~~So where the objector is per-
sonally present before the Chairman, Vice-Chairman or the
Commissioners in meeting, hearing objection, and the order has
been explained to him, nc further service of the notice under this
gection is necessary. In such case, however, a note should be

recorded at the foot of the final order passed in each case to the
following effect :—

“The order shall be carried out within * days from
this date.
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This order has been orally explained by me to the objector
who is present in person. (#d.) ' ®#The nomber
of days to ba noted here shall oot be less than the shortest time
which might have been mentioned under the Act in the ofiginal
requisition (see geo. 178)

Consequence of fallure to hear objection.—An omssion to
comply with the provisions of this section and section 178 ehall
vitiate all subsequent proceedings In an uureported casa
(Botkunto Nath Sen v. Howrah Municipaliity) the petitioner was
coanvicted by a Bench of Magistrates for failing to comply
with the requisition of a notice under sec. 209. He had
presented a petition of objection after receipt of the notice,
bat the Commissioners, without recording an order uander sec
178, iostitnted the prosecution The High Court (Prinsep
aud Ghose, JJ.) held that 1t was not competent to proceed
in any way under the order made under sec. 209 until the
objections, regularly made in accordance with the notice, had
been disposed of,—Hindu patriot December 6, 1892,

Cf. Kanvi Lal v. The Corporation of Calcutia decided under
the Calcutta Munmocipal Act, wherein Holmwood,J was pleased
to observe,—‘“they (the cerporation) have been invested with
the most ample powers, but when certain penal sections
enforced by the oriminal law were put 1n motion on the report
of the servants of the municipality, it 1s incumbent on the Mags-
trate and the authorities of the Corporation to ses that the legal
procedute which is & condition precedent to aay oconviction, is
strictly and properly carried out,” 11 C. W. N. 508 (511).

Requisition duly made—means the second wuotice” served
under this section. Buch a notice is compulsory if the municipa.-
lity contemplate to proceed to do the work under the next euc-
oeeding section, Jagadss Chandra v, Sreenath, 2 O.W. N. elxxxvii
(notes). Cf. Emperor v. Nadérshae, 1. L. R, 290 Bom. 36. Bee
also Poorna Chand Bural v. Corporation of Caleutts, I. L. R,
33 Cal. 699, cited under sec. 246.
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The time allowed n the notise’under this secticn ahall not
be less than the shortest time which might bave been mentioned
in the first notice (see sec. 178).

180. If the person or persons required to exe-
Power of Com. Cute the work or to do the thing fail,
e emente  Within the time specified in any re-
o quisition as aforesaid, to begin to
execute such work or to do such thing, and there-
after diligently to continue the same to the satisfac-
tion of the Commissioners until it is completed,
the Commissioners, or any person authorized by them
in that behalf, may, after giving forty-eight hours’
notice of their intention by a notification to be post-
ed up on or near the spot, enter upon the land and
perform all necessary acts for the cxecution of the
work or doing of the thiug required; and the ex-
penses thereby incurred shall be paid by the owners
or by the occupiers, if such requisition was addres-
sed to the owrers or to the occupiers respectively,
and by the owners and the occupiers, if such requisi-
tion was addressed to the owners and' the occupiers.
Necessary acts.—** As to all such matters the municipality
have a discretion both as to the objects upon which they should
do so. Uuder the law the Manicipal Commissioners had auntho-
rity to enter into the premises and to do all acts that they should
think necessary. Thus a very wide discretion was given to the
Municipal Commissioners.”—In the matter of Joges Chusdra Dutta,
16 W. R, 285. Wheg a mumnicipality, legally proceeding uunder
the Act, decide that certain works are necessary, that conclusion
in the absence of mala fides, fraud or considerations of that

natore, can not be questioned by the Civil Court, Duke v.
Rameswar Maliah, 1 L. R, 23 Cal. 811, 3 C. W. N. 508,
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Expenses thereby incdrred. —QOivil Courts cannot examine
the charges made by the Commissioners. All that can be done
is to enquire if the sums sued for have actually been expended
by the Commissioners and the person or persous sued against are
the owner or occupier or both, The mere faoct that the rates
charged by the municipality are higher than those which ecounld
be obtained by other persons is no ground for interference, Joges
Chunder Duita, 16 W. R. 285 (286).

In the unreported case of the Ohairman of the Howrah Muni-
cipality v. Kristo Dhon Kurr, the plaintiff claimed Rs. 176-10-0,
being the amount of costs incurred for fencing & tank mnear a
highway. The lower Court awarded a modified decree for Rs, 30
only, on the ground that the Commissioners put up a very ex-
pensive enclosure. Held (per L. Jackson, J.) that it being the
duty of the Commissioners to execute smch works for public
safety they must be authorized to do them in a sufficient and
darable maunner. They cannot be required to execute such works
in a manner snited to the circumstances of the owner or oocupier.
They must do their work in such substantial manner as, they think,
is necessary for the safety and protection of the publie, and pro-
vided the expense that they undergo to do that is made out, and
Aoes not exceed the bounds of reason, I think they are entitled to
recover it, and the Court of Small Causes is not anthorized to
snbatitute for the costs actually incurred an estimate of its own
as Lo what those costs might have been if the work had been done
differently. The Commissioners are entitled to claim .the smount
of actual expense incurred by them which expense is not shown
to be unreasonable, regard being bad to the nature of the work
done.” Rule No. 891 of 1874. 8ee also 7 W. R. 213.

Recovery thereof.—An to recovery of expenses incurred see
notes to sec, 175.

The pendency of & civil action by a person who contests his
libility will not bar the rerlization of the expense by distress
warrant (see proviso, sec. 184).

If the Commissioners execute any work nunder the provisions’
of seo. 200, they may recoup themselves the expenses of the work
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by takiog possession of the property in which the work is done
(last pira. sec. 200. When the Commissioners execute any
repairs under seé, 210, they may retain possession of the houss
5o repaired until the sum expended by them on the repairs be
paid to them {ses sec, 211)

181, Whenever any expenses incurred by the
Commissioners LOmMMmissioners ave to be paid by the
T eaTPonio, o owners of any land as provided in the
omners. last preceding section, the Commis-
sioners may, if there be more than one owner, appor-
tion the said expenses among such of the owners as
are known in such manner as to the Commissioners

may seem fit,

And whenever any such expenses are to be paid
by the occupiers of any land, as provided in the
last preceding section, the Commissioners may, if
there be more than one occupier, apportion the said
expenses among such of the occupiers as are known
in such maunner as to the Commissioners may seem

fit.

Owaer.—For the definition of this term see sec. § cl. (11.)

182. Whenever any expenses incurred by the

) Commissioners are to be paid by the

among owaers aad  the owners and occupiers of land

amoag owsers and P any land,

as provided in section 180, the

Commissioners may apportion the said expenses

among the said owners and occupiers or such of

them as are known in such manner as to the Com-
missioners may seem fit,

26
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188, Whenever any works or any alterations
Ocoupier msy re- 80d improvements of which the Com-
orE ot e e Missioners are authorized by this
pense from owne™  Part or Part VI to require the execu-
tion, are executed by the occupier on the requsition
of the Commissioners, and the cost thereof is re-
covered from the occupier, the cost thereof may, if
the Commissioners shall certify that such cost ought
to be borne by the owner, be deducted by such oc-
cupier from the next and following payments of his
rent due or becoming due to such owner, or may .be
recovered by him in any Court of competent jurisdic-
tion.

184. Any owner or occupier of land may con-
Lisbility to pay best his liability to pay any cxpenses
gxpensca or fecamay  or fees under this Part or Part VI, or
Court. may contest the amount which he
has been called upon to pay, in a Civil Court of
competent jurisdiction: /

Provided that the fact of such action having
been instituted shall be no bar to the recovery of the
said amount, in the manner provided by section 360.

See notes to sec. 180

185. Where any damage$ or compensation,
Damagessnd other than compensation payable
o he dotermined. under section 35, are by this Act
directed to be paid by the Commissioners, the
amount, and, if necessary, the apportionment of the
same, shall in case of dispute, be ascertained and
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determined by a Civil Court of competent jurisdic-
tion.

Sec. 35 refers to compensation under the Liand Acquisition

Act.

A Civil Court of competent jurisdiction.~~Whether this in-
oludes a court of appeal and whether this section gives the right
of appenl agaiust the decision of a court of first instavce are mat-
ters of doubt of Chunilal v. The Ahmedabad Municipality, 1. L. R.
36 Bom, 17.

Of Sewage, Ofensive Matter, Rubbish, Privies
and Drains.

186. The Commissioners shall provide all es-

Eestablishments toblishments, cattle, carts and imple-

e ol new- ments required by them for the re-

vex R rabbist moval of sewage, offensive matter and
rubbish.

Change.

The words “ by them " have been added by sec. 53 of Beng.
Act 1V of 1804,

Notes.

For the definitions of * Sewage, " *“ Offensive matter ** and *“ Rub-
bish " see sec. 8 cls. (17), (10) and (14) respectively.

Shall provide.—Where the owper of a shellac factory dis-
charged the offensive flowage of his factory into a ksicha munici-
pal drain, intended for the mere drainage of sunrface' water and
not oarrying off such stuff, and on being sued for nuisance sought
to shift the responsibility on the municipality, it was keld that
a private person canno} olaim a right to foul an ordinary drain
by discharging into it what it was not intended to carry off, and
then throw on the municipality an obligation to-alter the drain
in order to remedy the nuisence that he has prodnced ; nor caun



204 MUNICIPAL ACT. [Part V

hea say that other persons must meanwhile put up with such nnie-
ance. QGalsiaun v Doonia Lal Seal, I. L. R. 32 Cal. 697 (706).
187, The Commissioners at a mecting may,
Hous and mode from time to time, by an order pub-
of removal of offen- | . . .
sive matter ' lished as prescribed in section 354,
appoint the hours within which it shall be lawful to
remove sewage and offensive matter and the manner
in which the same shall be removed, and may pro-
vide places convenient for the deposit thereof, and
may require the occupiers of houses to cause the
same to be deposited daily, or at other stated inter-
vals, in such places, and may remove the same at
the expense of the occupier from any house if the
occupier thereof fails to do so in accordance with
this Act.
The words “sewage and’ have heen added by sec.b1 of
Beng. Act 1V of 1894.

Note.

‘ Offensive matter ” and ** Sewage.”—For definitions of these
terms aee section 6, cls (10) and (17) respectively.

188  Whenever such order shall have been pub-
Mebters must lished, no mehter or other servant of
give one month’s ..
notice if they leave the Commissioners employed to re-
the servioe of the .
Commiseioners. move or deal with sewage, offensive
matter or rubbish shall withdraw from his duties
without the permission of the Commissioners, unless
he has given notice in writing not less than one month
previously of his intention so to withdraw.

Any hehter or other such person who, after the

said publication, withdraws from his duties without



Sec. 190.] SEWAGE, &c. 205

giving such notice as aforesaid, shall be liable to
rigarous imprisonment for a term not exceeding one
month, and shall forfeit all salary which may be due
to him.

139. The Commissioners at a meeting may,
Commissioners Irom time to time, by an order pub-
foay pppoint boan lished as prescribed in section 354,
on pablio Foad appoint the hours within which only
every occupier of any house or land may place rub-
bish on the public road adjacent to his house or land
in order that such rubbish may be removed by the
Commissioners ; and the Commissioners may charge
such fees as they may think fit in respect of the re-
moval of such rubbish, with the consent of the occu-
pier of any house or land, from such house or land
or in respect of the removal from such public road
of any rubbish which has accumulated in the exer-
cise of a trade or business.
Consent—does not apply to the charging of fees but to the
removal of the rubbish from house or land. The section

empowers the Commissioners to enter into this particular
kind of contract.

For definition of **Rubbish” see sec. 6 cl. (14.)

Dust<bin—Cf. Hansraj v. Karachi Muwnicipality (1 Sindh L. R.
228) as to power of municipality to place dust-bin at particular sites.

As to penalty for non-compliance see sec. 216 ol. (1).

Dreaius, priviesana  190- All drains, privies and cess-
e l('}on‘;‘;a,‘:f pools shall be subject to the inspec-
M- tion and control of the Commissioners.

See notes to sec. 30.
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191. The Commissioners, or any officer autho-
Tnspoction of f'ized by then{ 'in tha.t. behalf, may
Siakna, yoivies snd inspect all privies, drains and cess-

pools at any time between sunrise
and sunset, after six hours’ notice in writing %o the
occupier of any premises in which such privies,
drains or cess-pools are situated, and may, if neces-
sary, cause the ground to be opened where they or he
may think fit for the purposc of preventing or re-
moving any nuisance arising fram such privies, drains
or cess-pools; and ecxpenses therby incurred shall
be paid by the owner or occupicr of such premises.
The expenses may be recovered by distress warrant or by
civil suit. See notes to sec. 180

192. Whenever the Commissioners are satisfied

o that the existence of such privy, drain
Commissionors . \ .
may direct the use or cess-pool is attended with risk of

of dusinfectants or . , .
deodorants for such  disease to the inhabitants of the

drains, privies, &c,
seerein a noxous  yeighbourhood, they may dircct the
use of such disinfectants or deodorants
as they shall specify in such privy, drain or cess-pool,
in such quantities or for such time as they shall
think fit. The Commissioners shall, if necessary,
themselves supply such disinfectants or deedorants
for such use at cost price, and the expense thereby
incurred shall be considered as an arrear of tax, and
be recoverable as such from the owner of such privy,
drain or cess-pool; or the Commissioners may, if
they think fit, order that such expense shall be paid
from the municipal fund.
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193. The Commissioners may provide and main-
tain, in sufficient numbers and in pro-
per situations, common privies and
urinals for the separate use of each sex, and shall
cause the same to be kept in proper order and to be
properly cleansed.

Common privies.

194. The Commissioners may license such
Licensing of puble  NCCessaries for public accommodation
SRS as they from time to time may think
proper.

As to the Commissioners’ power of suspending liosnses see

Bec. 278. Sec. 217 cl. (2) provides penalty for failing to take lis
cense under this section,

195. Whenever any land heing private pro-

perty, or within any private enclosure,
Power to require = . .
owner .to clear appears to the Commissioners, by
noxious vegeotation . . .
fnd.fomprove bad  reason of thick or noxious vegetation

or jungle, or inequalities of surface,
to afford facilities for the commission of a nuisance,
or by want of drainage to be in a state injurious to
health or offensive to the neighbourhood, the Com-
missioners may require the owners or occupiers, or
the owners and occupiers, of such land, within fifteen
days, to clear and remove such vegetation, or level

such surface or drain such land :

Provided that, if for the purpose of effecting
any drainage under this section, it shall be necessary
to acquire any land not being the property of the
person who is required to drain his land, or to pay
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compensation to any other person, the Commissioners
shall provide such land and pay such compensation.

Notes.

Appears to the Commissioners.—(Of. Emperor v. Raja Baha-
dur Shiv Lal Mots Lal (I. L. R. 34 Bom. 346, 12 Bom. L. R. 126)
in whioh it was held by the Bombay High Court that non-com-
plianoce with a notice, validly issned, made the offance complate,
that the only condition precedent to the valid issue of a notice was
that it shonld appear to the Commissioners and not to the Magis-
trate, that the premises were in the condition specified in the
seotion and that the Magistrate was wrong in acquitting the ac-
cused on the sole ground that the premises did not appesr to him
td be in such a condition ss to justify the issne of the notice.

Remedies open to the Commissioners —If the person, called
upon under this seotion, fails to comply with the requisition the
Qommissioners may either prosecute him under sec. 219 or exe-
cute the works under sec. 180. The Commissioners are entitled
to recover the expenses for clearing such jungle.

May require to drain land.—(Cf Ewmperor v, Nadirsha (1. L.
B. 29 Bom. 35) as to the legality or otherwise of such requisitiou,

Procedure to be followed.—In the case of Lord H. Ulick
Browns, Chairman of the Kishnagore Municipality v. Umes Chundra
Rai, 7. W. R. 213, Peacock C. J. was pleased to observe that ia

*a8 much as the Commissioners are empowered to appoint subordi-
nyte officers and secvauts, they srs to be assisted in vausing all
noxions vegetation which grows in the town to be cleared, They
are pot bound like s judicial officer to summon sach individoal,
and to sit and hear evidenceon both sides in the presenoce of
the parties concerned ; nor are they bound to go to each partionlar
spot of land personally and individaally to ascertain, by avidewce
ar upon their own view whether the jungle is such as will require
their interference,
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196. _All sewage, rubbish amd offensive-matber
all eadbish ool -€0llected by the Commissioners from
st Maner roads, privies, sewers, pools and-other
pal Commissioners 1y} oces, shall he the property of the
Commissioners, who shall have power to sell or other-
wise dispese of the same; and the morey arising
from the sale thereof shall be carried to the eredit
of rthe munieipal fund.
The terms ‘sewage,’ ‘rubbish ’ and ¢ offensive matéer ' ave
defined in sec. 6, cls. (17). (14) and (10) respectively.
197. All existing public sewers, drains and
Sewers, arans, OUREr conservancy works shall be
&o.. under control  nder the direction and control of the
sioners. Commissioners, who shall have power
to construct any further works of that nature which
they may consider necessary.

Of Bathing ond Washing Places and Tanks.

198. All streams, channels, water-courses,
A1l public tanks, reservoirs, springs and wells,
streams, &c., to be

undor direotion snd 10t being private property, shall, for
missioners. the purposes of this Act, be under
the direction and control of the Commissioners.
199. The Commissioners may, by order pub-
Commissioners 118hed at such places as they may
S e by think fit, set apart convenient wells,
bathing places, & tanks, or parts of rivers, streams or
ehannels, not being private property for the supply
of water for drinking aad for culinary purposes;
and may prohibit therein all bathing, washing of

2
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elothes and animals, or other acts calculated to
pollute the water set apart for the purposes aforesaid ;

and may similarly set apart a sufficient number
of the same for the purpose of bathing;

and a sufficient number for washing animals and
clothes, or for any other purpose connected with the
health, cleanliness or comfort of the inhabitants.

The Commissioners may by an order published
at such places as they may think fit, prohibit in the
private portion- of any stream or channel used as a
part of the public water-supply, hathing, wa.shmf'
of clothes or animals or any act likely to pollute the
water in the public portion of such stream or chan-
nel.

Changes.
By sec 56 of Beng. Act IV of 1894 the word ‘wells’ has been
added and the last paragraph has been substuituted for *‘the Commus-

sioners may sunilarly take such order as they think fit with tne private
portion of any st eam or channel used as a pait of the public water-

supply.”

Note.

For penalty see sec, 217, cl. (4.
199A. If the Chief Civil Medical Officer of
Prohibition by the district certifies that the water
o meleenny, i any well, tank, or other place situ-
S ated within a municipality is likely,
if used for drinking, to engender or cause the
spread of any dangerous disease, Commissioners
may, by public notice, prohibit the removal or use
of such water for drinking during a period to be

speciﬁed in such order.
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This section is new and added by sec. 56 of Beng. Act IV
of 1894,

Note
For penalty see sec. 217, ol. (4).

200. (1) The Commissioners may require the
Power to reques DT OF occupier of any land within
unwholesomo tanks cight days, or such longer period as
to be dleansed or the Commissioners may fix, cither
to re-excavate or fill up with suitable

material, at his option, or to cleanse any well, water-
course, private tank or pool therein, and to drain
off and remove any waste or stagnant water which
may appear to be injurious to health or offensive to

the neighbourhood :

Provided that if, for the purposc of effecting
any drainage under this section, it shall be nocessary
to acquirc any land not being the property of the
person who is required to drain his land or to pay
compensation to any other person, the Commissioners
shall provide such land and pay such compensation.

(2) If under scction 180 the Commissioners
C o m m 1ss10nere execute the work of such re-excava-
may rotein posses.  tion op fiilling up with suitable mate-

aion of tank or ponl

until oxpebss rial, they may retain possession of
Sk the tank or pool, or the site of such
tank or pool and turn the same to profitable account

until the expenscs thereby incurred shall have been

realized.
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Changes.

By sec. 67 of Beng. Act 1V of 1894 sub-sec. (1) has been substi-
tuted for the “ The Commissioners may require the owners or occupiers
of any land, within eight days, or such longer period as the Commis-
sioners may fix, to cleanse any water-course, private tank, or pool therein
and to dramm off and remove any water or stagnant water which may

appear to be injurious to health or offensive to the neighhourhood:” and
sub-sec, (2) has been added.

Note.
For penalty for non-compliance see sec. 2]9.

Of Obstructions and Encroachments on Roads.

201. The Commissioners may close temporarily
any road or part of a road for: the
Powor to close a o e
road or part of »  purpose of repairing such road, or
ol pablil par- for the purpose of constructing any
sewer, drain, culvert or bridge, or for
any,other public purpose :

Provided that the Commissioners so closing any
road shall be bound to provide reasonable means of
access for persons occupying holdings adjacent to
such road.

Whenever, owing to such repairs or.construction,
or from any other cause, any road or part of a road
shall be in a state which is dangerous to passengers,
the Commissioners shall cause sufficient barriers or
fences to be erected for the security of life- and-
property, and shall cause such barriers or fences to
be sufficiently lighted from sunset to sunrise.

Notes.

Road.—For the definition of—see sec. 6 cl. (13) ; vompare sec.
30 aud notes,

-
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Clese temperarity.—The' Jommissioners: may, for the purs
peeeof mmking, repairing or closing highways or. for. othen- pars
poses. provided in this seotion, temporarily close them bnt they
cannot stop up or divert them altogether, Jadu Nath Ghose v.
Brojo Nath De, 1. L. R. 2 Cal. 425.

Liability of Commissioners —This section imposes npon the
Commissioners certain duties which must be performed for the
safety of passengers. In the case of The Oorporation of Oaleutta
v Anderson, (I, L. R. 10 Cal. 4565) the High. Court held that a
corporation, having statutory obligation imposed upon them.ta
repair and maintain the roads, are liable for a breach of their
statutory duties. Where there is a dangerous obstruction a
fortiori where such dangerous obstructien results from a permis-
sion accorded by the Uommissioners, they are to be held liable
for damages caused by it. The mere fact of their giving per=
mission to another person although for a perfectly proper purpose
would not relieve them of their statutory duty.

202. The Commissioners may issue a notice re-
Removalof future 'rING any person to remove any
oo or = wall which he may have built, or
on road any fence, rail, post or other obstruc-
tion or encroachment which he may have erected in
or on any road or open drain, sewer or aqueduct,
after the date on which the District Municipal Im-
provement Act, 1864, or the District Towns Act,
1868, or the Bengal Municipal Act, 1876, as the
case may be, took effect in the municipality; or, in.
case none of the said Acts was in force in the munis
cipality before the commencement of this Act; then
after the date on which this Act may have been ex-
tended thereto; and, if such person shall fail to
comply with such requisition within eight days of
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the receipt of the same, the Magistrate may, on the
application of the Commissioners, order that such
obstruction or encroachment be removed ; and there-
upon the Commissioncrs may remove any such
obstruction or encroachment; and the expenses
thereby incurred shall be paid by the person who
crected the same.

No person shall be entitled to compensation in
rospect of the removal of any wall, fence, rail, post
or other obstruction under this scction.

Notes.

Proceedings before the Magistrate.—1t 18 submtted thet
proceedings before the Magistrate under this and sections 203,
204 and 233 are not prosecutions for any offence under the Act
and the bar of limitation under section 353 18 not applicable
to such proceedings .—Cf. Corporation of Caleutta v. Keshub
Chunder Sen (8 C. W. N 142), Chun:s Lal Dutt v. Corporation
of Caleutta (11C. W. N 30, COr. L. J. 408) and Sarat Chandra
Mukeryi v. Corporation of Caleutta (14 U, W. N. 591.)

May.—Cf. Abdul Samad v The Corporution of Calcutta (L.
L. R. 33 Cal. 287,3 C. L J, 90) for construction of the discre-
tion meant by the use of the word.

Notice.—The notice, contemplated by this section, should be
served upon the person, who may have erected the encroachment,
and on failure to comply with the requisition of the notice he
alone is liable to prosecution under seo. 218. So where a person
was prosecuted for failing to comply with a notice under
this section, and the acoused repeatedly asked that the
requisition should be served upon his lessee of the land who
had erected the encroachment and the Magistrate also found that
encroachment had been erected by the lessee, the conviction was
sot ngide as bad, Shama Bibee v Jadab Ohandra. 2 C. L. J. 226,
Cr, L. J. 613,
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As to form of nutice see sec. 203 and sec. 175 and the note
thereunder.

Ag to the mode in which the notice is to be served see
secs. 203, 356 and 357.

Road,—The word has been defined in sec. 6, cl. (13.) In this
and sec. 204 it includes a passage over which the public have a
right of way and not merely a road which is vested in the
Commissioners under sec. 30, Ram Ohunder Ghose v. DBally
Municipality, I. L. R. 17 Cal. 634 and Mewasonar v. Emperor,
150. W. N, 111 (notes). See also the nnreported case of #he
Olairman of the Municipal Commissioners of Howrak v. Haripada
Dutt (Appl. from Applte. decree No. 2699 of 1913) noted under
ssotion 30. See notes to sec. 217

Class of encroachments_—-ThiEl section refers to encroach-
ments or obstructions made after any of the Acts referred to had
first come into force in any municipality and those made prior
to any of them, are provided for in sec. 233.

Whee, upou proceedings were taken under section for the
removal of an encroachment, there was a suit for ivjunction to
1estrain such proceedings and it was proved thet the obstruction
had existed for at least 50 years, it was held that the sutt could
not be dismissed on the supposition that the municipality might
proceed under sec. 233. The relief, granted to plf. in that suit,
was, however, safe-guarded 1n such a way as not to interfere with
any possible right the municipality might otherwise have.
Jenkinsg C. J. was pleased to observe, “ we are only concerued
with the action of *he municipality under see. 202, and, the decree
we therefore pass is that the municipality be restrained from
removing the platform under section 202 or otherwise taking
notion nunder that section.”—@Gopal v. Chaitriwan of Santipur, 10
C. L. J. 613; 2 Ind. Cas. 512,

Compare Dakore Municipality v. Travedi Anupram (I. L. R.
38 Bom. 15) in which it has been held, under the similar provi-
sions of the Bombay District Municipal Act, that it mattered
not whether an en¢roachment had heen in existence for 12 years
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or more. The Municipality might, on proof that the.enoroach-
ment was an obstruction to the safe and converient passage along
a street, by a written notice require its removal, if it had been
put up after the place had become a Municipal Distriot.

Remedies open to Commissioners.—For non-compliance with
the requisition of & notice provided by this section, the Commis-
sioners may proceed against the defanlting person by a proseen-
tion.under sec..218, and after convietion may, by an order of the
Magistrate, remove the obstraction or encroachment, ar, instead
of prosecuting, they may have reconrse to the latter procedure
after the expiration of the period of the notice or of the notice
under sec. 179.

The Commissioners may instead of issning a notice prescribed
by this section, prosecute under sec. 217, cl. (5). ¢

Procedure.—For giving effect to the provisions of this and
section 204 the procedure laid down in secs. 175, 177, 178 and 179
must be strictly observed When an objection against the notice
ia filed it must be disposed of by a written order under sec. 178,
and the same shall, under sec. 179, either be explained or
communicated to him, otherwise the action of the Commissioners
towards the removal of the encroachment or obstruction will be
illegal.—Botkunto Nath Sen v. Howrah Municipolity (unreported),
see notes to sec. 179

The Magistrate —For the definition of the term see sec. 6.
ol. (8).

Under sec. 205 the Commissioners are bound to execute the
orders of the Magistrate and cannot be sued for damages. (See
India Act X v 111 of 1850).

‘ Expenses incurred "—may be recovered by distress warrant
or by a civil suit. See notes to sec. 180.

203. If the person who built or ereeted the
Procedure when S8id Wall, fence, rail, post or other
porson who erected  obstruction or encroachment is .not
known or cannot be found the Com-

be found.
missioners may cause a notice to be posted up in ‘the
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neighbourhood of the said wall, fence, rail, post or
other obstruction or encroachment requiring any
person interested in the same to remove it, and it
shall not be necessary to name any person in such
requisition ; and if the said wall, fence, rail, post, or
other ohstruction or encroachment, be not removed
in compliance with the requisition contained in such
notice within eight days of the posting up of the
same, the Magistrate may, on the application of the
Commissioners, order that such obstruction or
encroachment be removed ; and therenpon the Com-
missioners may remove any such obstruction or
encroachment, and may recover the cost of such
removal by sale of the materials so removed.

The surplus sale-proceeds (if any) shall be cre-
dited to the municipal fund, and may be paid on
demand to any person who establishes his right to
the satisfaction of the Commissioners or in a Court
of competent jurisdiction.

Proceeding before the Magistrate.—See notes to sec. 202,

The provisions of sec. 360 way also apply for the recovery:
of the cost of removal under this section.

See notes to sec. 202 and sec. 205.

204, The Commissioners may give notice in
Projections from WIiting to the owner or occupier of
bopses erected = any house requiring him to remove
ma¥ed, or alter any projection, encroachment
or obstruction erected or placed against or in front
of such house which may have been so erected or
placed after the date on which the District Munij-

28
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cipal Improvement Act, 1864 or the District Towns
Agct, 1868 or the Bengal Municipal Act, 1876, as
the case may be, took effect in the municipality ;
or, in case none of the said Act was in force in the
municipality before the commencement of this Act,
then after the date on which this Act may have
been extended thereto, if the same overhangs the
road or juts into, or in any way projects or encroach-
es upon, or is an obstruction to the safe and con-
venient passage along any road ;

or obstructs, or projects, or encroaches into or
upon any aqueduct, drain or sewer in such road.

And, if such owner or occupier shall fail to
comply with such requisition within cight days of
the receipt of the same, the Magistrate may, on the
application, of the Commissioners, order that such
projection, encroachment or obstruction be removed
or altered, and thereupon the Commissioners may
remove or alter such projection, encroachment or
obstruction, and the cxpenses thereby incurred shall
be paid by owner or occupier so making default.

No person shall be entitled to compensation in
respect of the removal of any projection, obstruc-

tion or encroachment under this section.

Notice —For the form and mode of seivice of, see mecs. 203
and 176 and note to latter,

House.—For the definition of, <ee vec. 6, cl. (4).

Road.—See seca 6, ¢l. (13) and 30 and aleo Ram Chunder
Ghose v. DBally Municipality, 1. L. B 17 Cal. 674,

Projection.—1n Madras (Mothe Atchagya Garn v. The Munici-
pal Oouncil of Bllore, 7 M L, T 66, 4 Tnd Cre, 828) & pandal
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erected in front of a building in a public street was held to be
a “projection,” In Bombay (Ollivant v. Rahimtula Nurmahomed,
I. L. R. 12 Bom. 474) a person was directed to remove the eaves
of a building projecting over the public road to the extent of ove
foot and eight inches, the width of the road in front of the
building being about 40 feet. The party sued to restrain the
Municipal Commissioner fiom removing the projection. The
lower Court found ou the evidence that the truffic was not hikely
to suffer any appreciable obstruction from the projection and that
nobody could reasonably complain of any practical inconvenience
and accordingly decreed the suit. On appeal the High Court
held that as the law confemplated * obstruction fo the safe and
convement passage along’ the road, the words obviously
meant passage along the whole of the road, and therefore
along every parl of /t. The projection was therefore one which
the Commissioner was quite competent to remove. The question
was not whether 1t constituted a real practical inconvenience to
poblic traffic, but whether it came within the meamng of the law.

The public bave « right of passage over the whole of a street,
Ahmedabad Municipalety v. Manilal 1. L, R. 19 Bom. 212, See
also Ghasi Bam v. King Ewmperor (456 P R. 1905 Cr) in which
it was held that the public were eutitled to the whole breadih
of a street to the last inch. Cf Alopr Din v. Mumicipal Board of
Allahabad (4 A L. J, 8, A. W. N. 1907, 27) in which a mnotice
requiring the removal of & construction not projecting into any
street was held to be invalid

As to projections existing prior to any of the Acts mentioned
in this section see sec. 233.

Proceedings before the Magistrate.— See notes to sec. 202.

Erected or placed.—The woids * which may have been so
erected or placed ” in this section must mean erected or
placed for the first time. This section therefore applies to
the case of a projection which is caused by a building which
is new, that is, erected after the passing of the Acts referred to
in it. It does not apply *o the case of a projection forming part
of s building which is merely in substitution for an old buildiuvg,
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which had existed upon the same site, before the passing of the
Abts mentioned in the section, Eshan Chunder Mitter v. Banku
Bikari Pal, 1. L. R 25 Cal. 1680, 1. C. W. N, 660. See also Kala
Govind v. Municipality of Thana, 1. L. R. 23 Bom 248, and
Lutchini Narayana v. The Municipal Qouncil of Trichimopoly.
7M. L. T. 154, 6 Tnd. Cas, 916 Cf. seo. 2086.

See notes to sec. 202 and sec. 205.

Penalty for non-compliance, see sec. 218

Cf. Corporation of Calcutta v. Imadul Hug. (I. L. R. 34 Cal
844), decided under the Caloutta Municipal Act, where a verandah
attached to and projecting from a house and supported on pillars
sunk down into the soil between a street and a drain running
between the street and the front of the house was held to bea
projection, encroachment or obstruction over or on a public street
removeable under section 341 of the Act.

Road, aqueduct, drain and sewer.—These expressions should
be kept in view in requiring removal of projections, &ec., nuder
this section. Municipal Committee of Delhi v. Deui Sahai (62 P.
R. 1907) in which it was observed that an encroachment npon
manicipal property, not being street, drain, sewer or aquednct
would not come within the purview of section 95 (b) of the Pan-
jub Munioipal Aet (XX of 1891) which is similar to this section.

205. Every order made by the Magistrate
Effect of order under sections 202, 203, 204 or 233
made ander sections
202, 203, 204 or 233.  shall be decmed to be an order made
by him in the discharge of his judicial duty; and
the Commissioners shall be deemed to be persons
bound to execute such orders of a Magistrate within
the meaning of Act XVIII of 1850 (for tke protec-
tion of Judicial Officers.)

The Magistrate.—~For the definition of the term see sec. 6, ol.

@)
India Act XV1I1 of 1850 ruvs as follows : =
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“No Judge, Magistrate, Justioe of the Pease, Colleotor or
Non lisbility  to other person acting judicially, shall be liable
sait of cfficers act-  to be sued in any Civil Court, for any gct done
ing judicially, for . 5
officinl acts donein or ordered to be done by him in the discharge
53{’:;,5“?2', :Ttu?; of his judicial duty whether or not within the
warrantsandorders.  |imitg of his jurisdiction : provided that he at
the time, in good faith, believed himself to have jurisdiction to do
or order the act complained of : and no officer of any conrt or
other persou, bound to execute the lawful warrants or order of
any such Judge, Magistrate, Justice of the Peace, Colleetor or
other person acting judicially, shall be liuble to be sued in any
Civil Court, for the execution of any warrant or order, which
he would he bound to execute, if within the jurisdiction of the
person 1ssuing the same.”

Scope of section.—Though this section bars any action for
damages against the Commissioners acting under the orders of
the Magistrate it does not preclude any person from sming them
for declaration of title in respect of a property affected by their
acts in pursuance of such orders, In the unreperted case of
Doyal Chunder Sett v. The Howrak Municipality, in which
the plaictiffis sued for a declaration of title to a¥piece of
land from which they were dispossessed by the Commission -
ers, who removed, under the orders of the Magistrate, s
pucon staircase on the ground of encroachment, the defen-
dant Commissioners objected to the entertainment of the
suit on the ground that they had acted in pursuance of
the Magistrate’s order. The Muusif overruled the+ objection and
was of opinion that tbe rulivgs reported in 14 W. R, 414 and
12 W. R. 160 did not apply. This decision was upheld in appeal.
See Ujul Mayee Dassce v. Ohunder Kumar Acharji, 12 W, R.
F. B 18.

206. Whenever any house, part of which pro-
Houses projeoting jeCtS bcymld the regula.r line of a
et eesd  yoad or drain, or beyond the front of

domntobe setback.  41'¢ house on either side thereof, shall
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be burnt down or otherwise destroyed, or shall be
taken down in order to be rebuilt or repaired, the
Commissioners may require the same to be set back
to, or beyond, the linc of the road and drain, or the
line of the adjoining house, and may pay reasonable
compensation to the owner of such house if any
damage shall be thereby sustained.
See notes to sec. 204.

Penalty for non-compliance, see sec. 218,

207. Whenever any private house, wall or other
Fallen house, &, Crection, or any tree, shall fall down
fo pe ek ron' b and obstruct any public drain or en-
orer: cumber any public highway, the Com-
missioners may remove such obstruction or incum-
brance at the expensc of the owner of the same or
may require him to remove the same within such time
as to the Commissioners shall seem fit.

Penalty for non-comphance, sve sec. 218.

208. The Commissioners may requirc the owner
Commesionora OF OCCUpicr of any land within three
ot oeauye land-  days to trim or prune the hedges
hedges, &o. thereon bordering on any road, and
to cut and trim any trecs thereon overhanging any
road or tank or any well used for drinking purposes,
or obstructing any road or causing, or likely to
cause, damage to any road or any propcrty of the
Commissioners or likely to cause damage to any
person using any road, or fouling or likely to foul
the water of any well or tank.
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Change.

This section has been substituted by sec. 58 of Beng. Act IV of
1894 for “ The Commissioners may require the owner or occupier of
any land within three days to tnim or prune the hedges bordering on
any road, and to cut and trim any trees overhanging any read and
obstructing the same or causing damage thereto.”

Notes.

Road. —See sec. 6, cl. (3) and sec. 30 and Ram Chunder Ghose
Bally Municipality, L. L. R. 17 Cal. 634.
Penalty for non-compliance, see. sec. 218.

Of General conservancy and Improvement,

209, If any well, tank or other excavation,
Welie. tank, &, Whether on public or private ground,
to be secured. be, for want of sufficient repairs or
protection, dangerous to passengers, the Commission-
ers shall forthwith, if it appears to them to be neces-
sary, cause a temporary hoard or fence to be put up
for the protection of passengers, and may require
the owners or occupiers, or the owners and occupiers
of the land on which such tank, well or other ex-
cavation is situated, within seven days properly to
secure or protect such well, tank or other excavation.
Dangerous to passengers.—In oider to justify an order un-
der this section it is necessmiy to show tbat there is danger to
pussengers. The mere fact of the passage of municipal seaven-
gers does not pat any place within the provisions of this section
%0 a8 to require the owuer to fence it as dangerous from its proxi-
mity to a tank, Bolkunto Nuth Sen v. The Ilowrah Municipality
(aunreported). S) where the only evidence was that a tark was
Tnconvenieat to passengers owing to waunt of repairs and protection
an avidence of its being dangerous was wholly wanting, the High
Court (Ghose & Hill JJ.) held,that a convietion npon such evidence
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was bad, Saroda Prosad Pall v. Queen- Empress (No. 330331.1895,
depided on 15th November, (895 unreported).

Penalty for non-compliance, see sec. 219,

The Comuissioners may exeoute the work themselves and
recover the expenses under sec. 360. See sec. 180 and notes, also
Re, Joges Chandra Dutta 16 W. R, 285 and the unreported case,
Ohkairman of the Howrah Munsicipalaty v. Kristo Dhon Kurr cited
under sec. 180.

210. If any building, or portion of a building,

_ or structure affixed to a building, be
Fencing of bumld- . .
ings iu & dangerous deemed by the Commissioners to be

in a ruinous state and dangerous to
the inmates, if any, of such building or of any other
building or to passers-by, or if any wall or other
structure be decemed by the Commissioners to be in a
ruinous state and dangerous to passers-by or to any
other persons, they shall forthwith, if it appears to
them necessary, cause a proper hoard or fence to be
put up for the protection of passers-by or of other
persons who may be endangered, and may require
the owner or occupier of the building or the owner
or oceupier of the land to which such building, wall
or other structure is affixed, within seven days, to
take down, secure or repair such building, wall or
other structure, as the case may require.

Changes.

This section has been substituted by sec 59 of Beng. Act IV of
1894 for * If any house, wall, structure, or any thing affixed thereto, be
deemed by the Commussioners to be m a2 runous state, or in any way
dangerous, they shall forthwith, if it appears to them to he necessary,
cause a proper hoard or fence to be put up for the protection of passen-
gers and may require the owners or occupiers or the owners and occu-
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piers of the land to which such house, wall or structure is affixed, within
seven days to cause such repairs to be made to such house wall or struc-
ture as they may consider necessary for the public safety, or to remove
such house, wall, structure or thing affixed thereto.”

Notes.

For penalty, see sec. 219.

Owner.—For the definition of, see sec. 6,cl. (11), Of.
Oorporation of Oaleutta v. Monmotha (21 C. L. J. 467) as to liability
of the owner of the land to comply with the reguisition of this
mature.

Deemed by the Commissioners.—

Damgerous.— This section vests the Commissioners with
discretion of deciding whether a building is dangerous,” Harendra
Nath v. The Ohairman of Birnagar (1 C. L. J. 51.—0f. The Lalbha:
v. Municipal Commissioner of Bombay, (1. L. R. 33 Bom. 334, 10
Bom. L. R. 821, 3 Ind. Cas. 361) in which the expression has been
explained and the procedure to be followed, in a case coming un-
der the corresponding section of the Oity of Bombay Manicipal
authorities and the limils within which the jurisdiction of the
Qivil Court is to be exerdised, have been discursed at length,

Inmates.—The commissioners can interfere to prutect the
inmates of a building against the consequences at their own
apathy or neglect. This power, however, should not be misused
to the annoyance at individuals. See Qovt. Oir. No. 34M dated
27th August 1894.

Take down, secure or repair.—Cf. Hazuri Mal v. King-
Emperor, (18 P. R. 1898 Cr.) in which it has been held by the
Panjab Chief Court (per Chatterjee J.) under the similar provision
of the Punjab Act that a nptice, requiring of a ruinons shed with-
out the option to repair it, is defective and illegal, and non-com-
pliance with it is no offence.

A notice issned by the Vice.Chairman under this section,
in the absance of proof of delegation of powers uander sec. 4,
is invalid, Harendra Nath v. The Chairman of Birnagar Munici-
pality, 1. C. L. J. 61

29
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Joiat conviction—of owner and oocupier under ® similar
sashion of the Caloutta Municipal Aot was held illegal, Bairad
Kolay v. The Corporation, 14 0. W. N. 911

210A. Whenever it appears to the Commis-
» sioners that any building, by reason .
Comm issioners 5
may requite owners of being unsecured and untenanted, or
o pull down ruins. . A ’
by reason of having fallen into ruins,
affords facilities for the commission of a nuisance
or for the harbouring of snakes or other noxious
animals, the Commissioners may require the owner
of such building or the owner of the land to which
such building is attached, to properly secure the
same, or to remove or level such ruins, as the case
may require.

Changes.
This section has been added by sec. 60 of Beng. Act IV of 1894,

Notes.
Owner.—Defined in seo. 6, cl. (11),
For penalty see sec. 219. °
No time has been fixed for the requisition.

211. If the Commissioners shall have caused
Power to emter any repairs to be made ta any house

oa of

Boases so repaired  Or other stracture, and if such house

or other structure be unoccupied, the (‘ommissioners
may enter upon possession of the same, and may
retain possession thereof until the sum expemded
by them on the repairs be paid {o them.

The Commissioners may also recover the expenses hy distiens
warrant or by civil suit. See notes to see, 180,
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212, The materials of anything which shall
o Sole of matarials huve been pulled down or removed
pulleddown.  under the provisions of sections 175
and 210 may be sold by the Commissioners, and the
proceeds of such sale may bo applied, so far as the
same will extend, to the payment of the expenses

incurred.

The surplus sale-proceeds (if any) shall be cre-
dited to the municipal fund, and may be paid on
demand to any person who establishes his right to
the satisfaction of tho Commissioners or in a Court
of competent jurisdiction.

The words “ 175 and” have been added by sec. 61 of Beng
Act 1V of 1894,
213. The Commissioners may, by published
Stray doge to be oOrder, appoint from time to time,
killed at ocertain . v i1e .
sppointed periods.  cortain periods within which any dogs
without collars or other marks distinguishing them
as private property, found straying in the roads or
beyond the enclosures of the houses of the owners
of such dogs, may be destroyed; and such dogs
may be destroyed in accordance with such order.
As to rewards for killing dogs see sec. 214.
Commissionersmay 214+ Lhe Commissioners at a meet-
Qfer pomards for  ing may offer rewards for the destruc-
soxomsanimsls:  gion of the noxious animals within
the limits of a municipality.
215. The Commissioners at a meeting may cause
Nemeofsadsand & DAMeE to be given to any road and to

mombers of houses. e affixed in such place as they may
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think fit, and may also cause a number to be affixed
to every house; and in like manner may, from time to
time, cause such names and numbers to be altered.

Road—defined in sec. 6. cl. (13)e This section has reference
to any road. See notes to sec. 30.
House—defined in sec. 6, cl. (4).
As to penalty for doing any injarious act in respect of pame
or number see sec. 216, cl. (2).

Penalties.

Penalty—is used in many places in the Act as equivalent to
fine. Thers is no distinction betwesn the word ‘penalty’ and the
word ‘fine’ as used in sec. 64 of the Indian Penal Code.—ln Rc
Lakmia, 1. L. R. 18 Bom. 400.

Preliminaries requisite for prosecutions.— All prosecutions
under this Act shall be instituted with the order or consent of the
Chairman or the Vice-Chairman generally or specially delegated
by sec. 456 with powers of the Chairman. See sec. 353, also
Khiroda Prosad Pal v. Chairman, Howrah Municipality, (I. L. R.
20 Cal. 448) and Quesn-Empress v. Mukunda Clundra Chatterji,
(I. L. B. 20 Cal, 662),

Court fee.—Petitions of complaint by municipal officers are
not chargeable with court fees.—Sec. 19, cl. zviii, Court Fees Act
(VII of 1870).

Procedure.—Chapters XX and XXI1 of the Criminal Procedare
Code apply to the trial of all offences under this Act except
offences under sec. 366.

. Punishmeat.—In default of payment of fines 1mposed Conrts
may direct offenders to be imprisoned.—See sec 25 of the General
Olanses Act (X of 1897), secs. 64 and 67, Indian Penal Code and
Reg. v. Qulab Ohund, 1. L. R. 18 Bom. 400.

Courts shall, in addition to fines imposed on persons convicted,
order them to repay the fees paid by complainants for serving pro-
oses.—Sec. 31, sub-sec. iii, Court Fees Act (VII of 1870),
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Realization of fines.—See sec. 355 and sec. 386 of the Oriminal
Procedure Cede Piocess fees ordered to be repaid in addition to

fines miny be simila:ly 1ealized.~Sec 31, sub-sec. iv, Court Fees
Aoct, ;

Limitatien.—S8eo sec 363 and notes thereander.
216. Any person who, in any municipality--

(1) places, or allows his servants to place, rub-
bish on a public road at other than
the times appointed by the Commis-

sioners under the provisions of section

189, or

(2) destroys, pulls down, defaces or alters any
name or numbor put up by the Commis-
sioners under the authority of section
215,

shall for every such offence, be liable to a penalty

not exceeding twenty rupees.

217. Any person who, in any municipality——

Offences ander sec-
tions 189 and 215

(1) being thc occupier of a house in or near a
public road, keeps, or allows to be
kept, for more than twenty-four hours,

or for more than such shorter time as

may be prescribed by a bye-law, other-
wise than in some proper recept-
acle, any dirt, dung, bones, ashes, night-
soil or filth or any noxious or offensive
mafter, in or upon such house, or in any
out-house, yard or ground attached to
and occupied with such house, or suffers
such receptacle to be-in a filthy or

Qooumer not re-
moving filth, &
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noxious state, or neglects to employ
proper means to cleanse the same, or
(2) keeps any public necessary without a license
Kespung unlicensed _1r0m the Commissioners ynder sec-
publionscestacy.  tion 194, or, having a license for a
public necessary, suffers such necessary
to be in a filthy or noxious state, or
neglects to employ proper means for
cleansing the same, or
(3) beingshe owner or occupier of any private
drain, privy or cess-pool, neglects or
Not keeping privato .
A re:t'u§es, after warning from the Com-
missioners, to kecp the same in a
proper state, or
. medes (4) disobeys an order passed by the
‘,‘ﬁ;‘llci”"“' ‘w9 or Commissioners under the provisions of
section 199 or 199A, or
(5) encroaches upon any road, drain, sewer,
Erecting obstre.  dgUGdUCt Or Water-course by making
' any excavation, or by erecting any
wall, fence, rail, post or other obstruc-
tion,

shall, for every such offencc, be liable to a
penalty not exceeding fifty rupees.

Chauge.

In cl. (4) the words “or 199A” have been added by sec. 63 of Beng
Act 1V of 1893.

Notes.
Offansive matter.~Sge sec. 6, cl. (10).
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Beo. 199—setting apart of tanks, &o., for drinking purposes.
S¢0. 199 A—prohibition to the nse of unwhilesoms waier.
Clause (5)—The term ‘Road’ here is nmot limited to roads
vested in the Munioipal Commissioners. A person was charged at
the inatance of a manicipality under the clanse with obstructing »
path through his paddy fields by ereoting a fence at either end
of it. It was found that the public bad a right of way over the
path, and the lower Court convicted the accused. In revision it
was contended that the clanse could only refer to a road vested
in the Municipal Commissioners; but the High Coart held
that the couviction was right and upheld it, Rgm Chandra Ghese v.
Bally Municipality, I. L. R. 17 Cal. 634. See also Mewa Somar
v. Emperor, 15 C. W, N 111 (uotes) and the case of the Chair-

man of the Municipal Commissioners of Howrah v. Haripada
Dutt noted under-section 30.

A conviction obtained at the instance of a Looal Board of all
the co owners for an encroachment made by one was nupheld by the
High Court.—Bengalee, August 21, 1901.

See notes under Penaltyss.

218. Whoever, being an owner or occupier of

Desobeying requi- 20 house or land within a munici-
Soa"504 206,207 or  PaMity, fails to comply with a requi-
= sition issued by the Commissioners
under the provisions of sections 202, 204, 206, 207
or 208, shall be liable, for every such default, to a
penalty not exceeding ten rupees, and to a further
penalty, not exceeding fifty rupees, for every day
during which the default is continued after the ex-
piration of eight days from the date of service on
him of such requisition.

Change.

The references, “ 208, 207 " were insetted by sec 63 of Beng Act
IV of 1894.
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Notes,

Scope of Inquiry—A notice was issued requiring A to remove
an alleged obstructioc. The requisition was not complied with,
'and A was prosecuted for non-compliance.—Held (per Pringep, J.)
that the Court had power to inguire whether the alleged obstruc-
tion was in point of fact an obs‘ruction or not, ‘and the acoused
could when prosecuted for disobediencs, olaim exemption from
operation of the order of the Commissioners on the grouud that
it was not a proper ovder, Municipal Committee of Daeca v.
Someer, 1. L. R. 9 Cal. €8.

In the unrepnrted case of The Kotchandpors Munigipality
the aconsed, who was prosecuted for non-compliance with a notice
aunder seo. 202, admitted the service of notice and was convicted.
Held (psr Petheram, C. J. and Rampini, S.) that the mere admis:
sion by the accused of the receipt of notice in the absence of any
finding upon the requirements of law does not justify a conviction
—The Statesman, June 2, 1894, See Shama Bibee v Jadub
Chunder, 2 C. L. J. 226 cited under sec. 202,

Second prosecution before conviction in first, bad—In  the
case of the Corporation of the Town of Caleutta v. Matu Bewah (I.
L. R. 13 Cal. 108) it was held that a second prosecution for the
continuance of an offence before conviction in the firat is bad,

Daily fine—Daijly fine, in addition to substantive fine, is
bad in law. Ian Ke Sagore Dutta, Norman, J. was pleased to
ohservae that the infliction of daily fine in such a cnse is in faot
an adjudieation in respit of an offence wkich had not been
then ocommitted. The couviction cannot be amended; ovon~
viotion must either be wholly good or wholly bad. Part of
it being bad it is bad altogether.—18 W, R. 4 C. B,
note, Bat in the ocase of W. N. Love the High Conrt, while
setting aside the daily fine, upheld the oconviction in
respect of the substantive fine.—~18 W. R. 44 0. R,
Jackson, J, however, distingnished this case from that of Sugore
Dutta in the following words. “ We thiuk it propar w follow
the precedent given at page 44, 18 W. R, C. R, In the case
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meantioned in & foot-note on the same paga (Sagore Dutia) the
Court had before it a conviotion before Justices regulated by the
Eaglish law and which could wot be amended.”-=Chairman of
the Subarban Municipality v. Aneesuddin Meah, 20 W. R., 64 C. R,
See als) Queen v. Tarint Charan Boge, 21 W. R., 31 C. R, Kristo
Dhone Dutta v. The Ohairman of the Subarban Municipality,
25 W. R, 6 C. R, Nélmmi Qhatak v. Emperor, [. L. R. 37 Cal.
671, the unreported cases of Mutty Lall Bose (Revision No, 645,
April 20, 1872), aud Raju Fanindra Deb Raikate of Jalpaiguri
{Amrita Bazar Patrika, November 27, 1894).

Procedure for infliction of daily fine,—In a similar oase in
Bombay (In re Limbaji Tulsiram 1. L. R., 22 Bom. 7606) in which
the accused was * fined Rs. 6and Re. 1 per diem nntil work com-
pleted,” the order relating to the daily penalty was st aside as
illegal. It wag held that the law necessitated a separate prosecu-
tion for a diatinet offance on a charge for a specific number of
days which must be proved ; so that the order was bad as invole-
ing counvictions and punishments for offences which the accused
had not aonmitted ant with which he was not and could uot
have been charged at time the sentences were passed The High
Courta of Calcutta and Allahabad have taken the sime view of the
law in recent caies, Ram Krishna Biswas v. Mahendrd Nath
Mozumdar, 1. U, B 27 Cal, 666, Emperor v. Wazir Amad, 1. L.
R. 24 All 309, and Mahadeo Parsad v. Municipal Board, Lucknow,
11 0. 0. 122,7 Cr. L. J. 454. Seo aly» King-Emperor v. Po Nau
(4L B R 44 6 Cr. L. J 281) in which 1t was held that the
Magistrate had no anthority to inflict a fine contingent on
foture events. If the offence continues a fresh prosecution ought
to be inatitnted. It has, however, been held by the Allahabad
High Court that after a couviolion, the person eonvieted eannot
be permitted to challenge the currectness of that conviction as
often as he is prosecuted for continued disobedience, Sital Prasad
v. Municipal Board of Cawnpore, L, L. R. 36 All, 430.

The law does not allow a daily fine to be imposed in

anticipation of an offence being committed, Harendra Natl

30
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v. TAhe Chairman Qf Birmagore Municipality, 1 C. L. {J.
5L

Limitation.—The offence provided for in this seotion is the
failure to comply with a requisition and is of & continuous nature.
Limitation against & prosecution for such offence, therefore, begins
to ran from the time when the failure to comply with the requi-
sition is first brought to the notioe of the Chairman, Luti Singh v
The Bshar Municipality, 1 C. W. N. 492,

219. Whoever, being an owner or occupier of
Discbeying requi. 30NY house or land within a munici-
195 500 s0o st m  pality, fails to comply with any re-
. quisition issued by the Commissioners
under the provisions of sections 195, 200, 209, 219
or 210A, shall be liable, for every such default, to a
penalty not excceding one hundred rupees, and to a
further penalty not exceeding twenty rupees, for
every day during which the default is continued
after the expiration of eight days from the date of
service on him of such requisition

Change.

The word “2106A ™ has been added by sec 04 of Deng. Act 1V of
1894.

Notes
Sec. 195—Requisition upon owner to clear noxions vegetation
and to improve bad drainage,
Sec, 200—Power to deal with private tanks.
8ec. 209—Requisition upon owners, &c , to secure tanks, &e.
Secs. 210 and 210 A—Ruinouns houses and powers in connee-
tion therewith,

Requisition.—~When the notice by which a requisition is made
in invalid, a conviction for failure to comply with it is bad,
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Harendro Nath v. The Ohairman of Birnagore Municipality,
1C. L. J. 51.

Procedure &c.—See notes under Penaliics P. 288,

Liability of owner or occupier. —See 8 W. R. 45, C. R. and
16 W. R. 70, C. R. cited under sec. 217,

'Second prosecution and daily fine.—Sue notes to sec, 218,

PART VL

Of Special Regulations.

220. No provisions contained in this Pn.rt, or
operstionof in Parts VII, VIII, IX or X, shall
Parta VI, VIL, VIII o
IX and X apply to any municipality, unless and
until it has been expressly extended thereto by the
Local Government in the manner provided by the

next succeeding section :

Provided that, except as is otherwise provided
by this Act, in the case of any
municipality to which all the provi-
sions of any onc of the Parts Vil, VIII, or IX of
the Bengal Municipal Act, 1876, may have been
extended, and provided that sueh provisions
were still in force in such municipality
immediately before the commencement of this Aect;
~all the provisions of the corresponding Part of this
Act, namely, of Parts VI, XI or X respectively,
shall be, and shall be deemed to have always been,
in force in such municipality without such provisions
bemg expressly extended thereto.

Saving clause,
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Chaage.
The proviso was added by sec. 85 of Beng. Act IV of 1894

Notes.

In order that any of the provisions of this part of the Act
may apply to any municipality, it must be expressly extended to
such municipality in the manner provided by the next succeeding
section and it must be shown that there has been such an ex-
tension, Gopal v. Chairman of Santipwr, 10 C. L. J. 613
See, however, paragraph 28 of Govt Cuwr. No 34M , dated £7-8,-
1894, where 1t has been said as follows, * the addition (of the
proviso) to section 220 should be noted. It is now formally
declared by law that wherever the whole of the provisions of
any one of the Parts V11, VIII or IX of the Act of 1876 were in
force when Act III of 1884 became law, the whole of each
of the corresponding Parts VI, XI or X of this Act shall be
congidered to have been in force. This provision was necessary
in order to remove donbt as to the continued application of thess
parts. Where only a portion of the provisions of any ove of
Parts VII, VIII and 1X of the Aet of 1876 wasin fotrce when Aet
111 (B. C.) became law, its continuance was secured by the pro-
vision of section 1 of Act III of 1884, as further explained by the
additious made to section 2 by the present amending Act 1V of
1894, The result is that all notifications or orders passed, and all
rules made under Act V ot 1876, are still in force, unless exs
pressly rescinded even although the number ot the parts or sec-
tions quoted in them may have been altered.”

221. The Commissioners may apply, in pur-
Loosl Govern suance of a resolution passed at a

mént may order the . : .
provisions of the meeting specially convened to consider

said Parts to be in

force the question, to the Local Govern-
ment, to extend to the municipality all or any of the
provisions of this Part, or of Parts VII, VIIL, IX

or X; or to cxclude from the operation of the said
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provisions, or any of them, any place within the
municipality.

And the Loeal Government may thereupon
make an order accordingly.

222. Every such order shall be published in
the Caleutte Gazette, and the Com-
missioners shall, within fifteen days
of such publication, cause a copy of the same, with
a translation thereof intothe vernacular of the dis-
trict, to be posted up at their office, with a notice
of 6he date on which such order shall take effect,
and shall cause the same to be published as pres-
cribed in section 354.

And the said provisions shall come into force
in the municipality from the date so fixed :

Provided that the date so fixed shall not be less
than fifteen days after the publication under the
said section, or more than throc months after the
publication of the order of the Local Government
as aforesaid in the Caleutta Gazette.

Publication.—Unless the requirements of this section are
strioily complied with, a conviction, under the provisions
of the parts meutioned 1a sec. 220, shall be bad and liable to be
set aside  n the unreported case of Ewmpress v. Satya Kumar
Chatterji (Amrita Bazar Patrika, October 19, 1894), a conviction
under sec. 273, ol. (2) was set uside on the ground, amongst

othess, shat the lucal notification was made after the expiration
of the peried allowed by law.

223. The Local Government, on a similar ap-

Locsl Govers plication made by the Commissioners,

ment may cancel or . .
modify order. may at any time cancel or modify

Publication of
order
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an order made under scction 221, and suach caneelia-
tion or modification shall be published and shall take
effect in the manner prescribed by the last preceding
section.

Of a Survey.
223A. The Commissioners at a meoling may
order that a survey shall he made of
the lands situated in the municipality,
and thercupon all the provisions of the Calcutta
Survey Act, 1887, shall, so [ar as may be practicable,
apply and be extended to such muaicipality.

Sarvey of a mum
vipality.

Change.

The section is new and has been added by scc. 66 of Beng. Acl
IV of 1894,

Notes
For th‘ﬂ Caleutta Sur vey Act, 1887‘ oo _’I}np
The cost of a survey 14 vhargeable to the wumeipal fund,—

Sec. 69, cl. (9).

Of Privies, Drawms and brcavations.
224. The Commissioners may require  the
Commissionere OWNErS oOr occupiers, or the ownces

%’E :?;ll‘{:‘;}.";‘o o a:nd occupiers of any lind.  within

fifteen  days, to ropair and make
efficient any drain, privy or cess-pool or to remove
any privy or close any cess-pool which is situated on
such land.

Efficient.—This, when applied to a drain, means efficient
for the purpose of drainage and does vot include g case, where



Sec. 224.]  PRIVIES, DRAINS & EXCAVATIONS. 289

there is no insafficiency in draining, but the drain itself shounld
be removed onother gronnds,

This section doss not give any power to remove a drain,
Gopal Misser v. Chairman of Gaya, 20 C, L. J. 138.

It was further held in this case that none of the sections,
190, 226, 229 and 270 ul..‘(ﬂ) gives power lo a municipality to
require the removal of a (nal?) drain on the roof of a building,
not being & branch drain nor 2 drain leading to a public sewer ;
and an order made by & mnmecipality for the removal of such
a drain was held to be ultra vires.

Penalty for non-compliance, see sec. 271,

This section contemplates a case of mere efficiency even
when no repair is necessary. It is imperative thyt a notice under
this section shouald contain or make mention of the second clause
or proviso to section 175. When therefore a prosecution was
started upon a notice not containing or making mention of the
gaid proviso, 1t was held that hiilare to coroply with the reqain
tion of such a notice d1d not amount to an offence under section
271 —In the matter of Chairman of the Puri Municipality v
Kissori Lall Sen, 1 C. W. N., p. cexliv (notes).

+ A municipality 1s authorised under this section to direct the
removal of a latrine without giving the owner an option
to repair and make it efficient. For the purpose of a prosecutfion
for non-compliance with a requisition no second notice, as pro
vided by section 179 is necessary. But such a notice is neces-
sary if the municipality confemplate to proceed to do the
work under section 180. Jagadis Ohunder Ganguli v. Sreenatl
Buse, 2 C. W. N. p. clxxxvii (notes).

The action of the Municipal Commissioners requiring the
removal of a pucca privy by means of a notice issued under
geo. 245 was held not to be ultra vires in as much as the Com-
missioners have the right to make such requisition under this
section, Duke v Rameswar Malial, T L. R. 26 Cal. 811.
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225. Every persou constructing a privy shall
Privies must be NA&VE such privy shut out by a suffi.
properly encloted.  aiont poof and wall or fence from the
view of persons passing by, or residing in, the neigh-
bourhood : and the Commissioners may require any
owner or occupier of land on which a privy stands
to cause the same to be shut out from view as afore-
said within fifteen days.

Penalty for failing to have 2 new privy shat out from view,
gee ssa, 236, and for noan-complianes with the requiition sen saeo.
271.

226. If any person, without fthe written con-
Onanthorizea Scnt of the Commissioners first ob-
‘%;?,E?: il mey tained, makes or causes to he made
R or alters or causes to ho altered, any
drain leading into any of the sewers or drains vested
in the Commissioners, the C)mmissioners may cause
such branch drain to be demnlishel, altered, re-made
or otherwise dealt with as they shall think fit; and
the expenses thereby incarrel shull be paid by the
person making or altering such branch drain.
For penalty, see sec. 272, cl. (1).

227. If any land, being within one hundred
Commissioners feet of a sewer, drain or other outlet
may require owner .
to drain land. into which such land may, in the
opinion of the Commissioners, be drained, is not
drained to the satisfaction of the Commissioners, the
Commissioners miy require the owner, within one
month, to drain the said land into such sewer, drain

or outlet.
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For pepslty, see ser. 271

228. 1If it appear to the Commissioners that
aromp or blook @ group or Dblock of houses may be
e by 5 drained or improved more economi-
combinedoperstion  oally or advantageously in combi-
nation than separately, and a sewer, drain or other
outlet already exists within one hundred feet of any
part of such group or block of houses, the Commis-
sioners may cause such group or block of houses to
be so drained and improved ;
and the expenses thereby incurred shall be raco-
vered from the owners of such houses in such pro-
portions as shall to the Com missioners seem fit.

229. TF any branch drain, privy or cess-pool
Comminsi1oners D€ constructed contrary to the direc-
i ﬁ:ﬁ;’ﬂf,ndf,’;;’,; tions and regulations of the Com-
FREIERSRES missioners, or contrary to the provi-
sions of this Act; or il any person, without the
consent of the Commissioners, constructs, re-builds
or unstops any branch drain, privy or cess-pool
which has been ordored by them to be demolished
or stopped up, or not to be made, the Commissioners
may cause such amendment or alteration to be made
in any such drain, privy or cess-pool as they think
fit, or may cause the same tu be removed; and the
expenses thereby incurred shall be paid hy the
person by whom such drain, privy or cess-pool was
improperly constructed, re-built or unstopped.
For penalty, see sec. 272. ol. (2,

31
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230. No person shall, without the written per-
mission of the Commissioners, cons-
No latrine &o. to " -

beoonstructed truct or keep any latrine, urinal, cess-
within fitty fes of 5

Sk oF Waler pool, house-drain or ather receptacle

for sewage or other offensive matter

within fifty feet of any public tank or watercourse,

or a tank or watercourse which the inhabitants of

any locality use.

The Commissioners may require any owner
and occupier upon whose land any latrine, urinal,
cess-pool, house-drain or other receptacle so situated
exists, or may hereafter be constructed. to remove
the same within eight days.

Water-course—does nt uclule wells [see pa:a 6, B, Govt,

Munl. No, 2614 and Cir No 81, Octr 1913, Govt, Cit Vol 1]1
p. 1039].

For penalty for hieach of the ficst paragraph see seo. 270,
¢l (3), and for non-compliance with the requisition see sec, 271.
231. No person shill, without the written per-
Construction of Mission of the Commissioners, cons-
iy truct a privy with a door or trap-
door opening on to any road or drain. The Commis-
sioners may require any owner or occupier upon
whose land any such privy exists to remove the same
within eight days.
Road,—%or the dafinition of, see vec 6, ol. (13),
I. L. R. 17 Cal. 634.
Penalty for breach of the first provision ahd for non-com-

pliance with the requisition, see sees. 270, ol. (3) and 271 reapac.
tively,

See alwo
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282, The Commissioners at a meeting may, by
Power to prohibit & géneral order, prohibit the making
eroavations. of. excavations for the purpose of
taking earth.or stone therefrom, or for the purpose
of storing rubbish or offensive matter thercin, and
the digging of cess-pools, tanks or pits without
special permiission previously obtained from them.

If any such excavation, cess-pool, tank or pit is
made after the issue and publication of such orde:
without such special permission, the Commissioners
may require the owners and occupiers of the land vn
which such excavation, cess-pool, tank or pit is made,
within two weeks, to fill up such excavation.

Them—Upon a grammatical construction of the firat paragraph
of this seotion, the word them at the end of it would mean *the
Commissioners at a meeting”’, This seems to be due to over-
sight in drafting ; for it does not appenr to be the intention of the
legislatare to regerve such details to be dealt with by the Com-
missioners in meeting. Morsover a glance at clause (4) of aseo-
tioa 270 will show that the permissiou is to emanate from the
Commissioners und not the Commissioners is mesting,

penalty —for making excavations without psrmtsslon is pro-
vided in cl. (4) sec. 270

No penaity for failure to comply with a notice to fill up an
unauthorised exgavation is provided in the Act.

Special permission—~The (Jommissioners have discretion in
granting or withholding permission, and shall not be liable for
damages for withholding it so long us they act bona fide and
within the spirit of the law and not arbitrarily, Bhyrub Chander
Bawerji v. @. E, Makgill, Chairman, Howrah Municipality, 17
w. Rl 215.
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Of Obstruclions and Encroachments on Raads.

233. The Commissioners at a meeting may
determine on the removal or altera-
Removal of exist-
mg projection from  tion, as they shall think fit, of any
projection, encroachment or obstruc-
tion which may have been crected or placed against
or in front of, any house on any road within the
limits of the municipality beforc the datc or which
the District Municipal Act, 1864, or the District
Towns Act, 1863, or the Bengal Municipal Act,
1876, as the case may be, came into force in the
municipality, or in casc none of the said Acts was in
force in the municipality before the commoencement
of this Act, then before the date on which this Act
may have been extended thereto.

Notice in writing shall be given to the owner or
occupier of such house, requiring him to remove or
alter the said projection, encrvachment or obstruc-
tion, or to show causc before the Commissioners why
he should not be required so to do; and if such
owner or occupicr shall fail to comply with such
requisition within thirty days of the reccipt of the
same, or if after such owner or occupier shall have
shewn cause against being required to remove or
alter the said projection, encroachment or ohstruc-
tion, the Commissioners shall make an absolute
order directing such removal or alteration; and, if
such owner or occupior shall fail to comply with
such order within fiftcen days of the date of the
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same, the Magistrate may, on the application of the
Commissioners, order such projection, encroachment
or obstruction to be removed or altered ; and there-
upon the Commissioners may remove or alter such
projection, encroachment or obstruction.

The Commissioners shall make reasonable com-
pensation to cvery person who suffers damage by
any removal or alteration under this section.

In dctermining the amount of compensation,
the valuc of the land shall not be taken into consi-
deration.

The Magistrate—J}or the defimtion of, see sec. 6, ¢J. (8).
Proceedings before the Magistrate.—-See notes to sec, 202.

Cowmpare secs, 202 to 205 and the notes thercunder.

H owned a house in the town of A, to which the Towns Im-
provement Act, 1871, was extended in 1879. In 1882 the Muoi-
cipal Commssioners, professing to act under sec 139 of the sad
Act removed a pial which projected beyond the main walls of H's
house sud abutted ou a lane which was used by the public. H
proved that the pial had existed for fifty years. Held, that the
netiou of the Muuicipal Commissioners was 1llegal, Hanumayyu
v N. A. Ronpell, President of Mumcipal Commisston, Anantapur,
1.L R 8 Mad. 64 See. however, Molthe Atchayya Garu v. The
Municipal Council of Ellore (7 M, L. T. 66, 4 Ind. Cas. 828)
where it was held that the remedy of a person, required to remove
a projection, is to recover compensstion ; a suit for an injunotion
will oot lie. See also Emperor v. Nanna Mal, 1. L. R, 35 AllL
376, where it has been hald that it is not necessary for the muuni-
cipality to mention in the notice the amount of compensation or
its willivgness to pay the same, and a settlement of the question
of compensation was not & condition precedent to the giving of
notice,
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284, The Commissioners may grant permission
Leave to deposit U0 8NRY person, for such period as they
el o e may think fit, to deposit any movea-
road ble property on any road, or to make
an excavation in any road, or to enclose the whole
or any part of any road, and may charge such fees

as they may fix for such permission :

Provided that such person undertakes to make
due provision for the passage of the public and to
erect sufficient fences to protect the public from
injury, danger or annoyance, and to light such fences
from sunset to sunrise sufficiently for such purpose.

Of. sec. 201 and notes thereto.

Liability of Commissioners.—The mere fact that the Com-
missioners granted permission to another person for a perfectly
proper purpose would not relieve them of their statatory duty.
They will, however, be held liable for damages even if such per-
son aundertakes to make provision for the requirements of the
proviso.—Caleutta Corporation v, Anderson, [. L. R. Cal. 445,

Penalty.—No peoalty is provided for depositing &c.. without
permission, and the Comumissioners muy frame a bye-law under
this section.

2856. Every person intending to build or take
Hoards to be st 4OWN any house, or to alter or repair
up durlag repaice. ¢ gutward part of any house, shall,
if any public road will be obstructed or rendered
inconvenient by means of such work, before begin-
ning the same, cause sufficient hoards or fences to
be put up in order to separate the house where such
works are being carried on from the road, and shall

keep such hoard or fence standing and in good con-
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dition, to the satisfaction of the Commissioners,
during such time as the public safety or convenience
requires, and shall cause the same to be sufficiently
lighted during the night:

Provided that no person shall put up a hoard
or fence without the written permission of the
Commissioners, nor shall he keep up the said hoard
or fence for a time longer than allowed in the said
written permission.

This section does not prescribe a fee for permission to erect
a fence or scaffolding, but if it encloses any portion of a road,

the Commissionera muy probably charge a fee under the preceding
seotion,

For penalty see sec. 273, cl. (1),

Of Building Regulations.

236. The Commissioners at a meeting may, by
Roofs andester. 2 order published in the manner
nal walle not. tome  prescribed in section in section 354,
natarials direct that within certain limits, to
be fixed by them, the cxternal roofs and walls of
huts or other buildings which may thereafter be
renewed or repaired shall not be made of grass,
leaves, mats or other inflammable materials,

Change,
The words ““by an order published in the manner prescribed in
section 364 " have been added by sec. 87 of Beng. Act IV of 1884
Notes.

External roofs, &c.—In the oase ofgthe Public Prosecutor v.
Nerayanswamy (2 M. L. T. 499, Cr, L, J. 219) decided mnder
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ths corresponding section of the Muadras Act, it was held that
the conatruction, the seotion operates ouly whet the roofs, &e,
are constracted outside the house, 7.c., exteroally, was erroneous,

For penalty see seo. 270, cl. (5).

A person ocannot be convicted under sec. 188 of the Iudian
Penal Code for disobedience of an order passed under this section
in as much as amongst other grounda snch arf order is not pro-
mulgated by a public servaut,~—the body of Commissione~s being
not snch within the definition of sec® 21 of the Indian Penal
Code though an individual Commissioner is—See unreported
oane of Tara Chand Criminal Rewision, June 2, 1882; Empross
v. The Calcutta Oorporation, I. L. R 3 Cal. 758,

Renewed or repaired.—Pe; Macpherson, J A renewasl,
whether of only & portion of a roof, or of a whale ronf muat’
not be made of any inflammable material The one question
always is whether any portion of the roof 18 renewel, that is to
say, made new again. To read the law otherwise would enable
owners or occupants of huts, by repairing their roofs piecemeal,
to defeat the object of the Act and bye-law wholly — Houral:
Municipality v. Montani Bewah, 24 W, R. 70 C R.

287. (1) Every person who intends to ercct or
re-erect any house, not heing a hut,
Notice of erect- . . .

ing s howse mot sghall give notice in writing of his

being a hut -
intention to the Commissioners, and
shall aceompany such notice with a general descrip-
tion of the building which he intends to erect, and
of the provision he intends to make in respect of
drainage and latrine accommodation, and the Com-
missioners may, within six weeks after the receipt
of such notice, either refuse to sanction the said
building or may sanction the said building either
absolutely or subject to any written directions which
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the Commissioners may deem fit to issue in accor-
dance with the rules, if any, made under section
241:

Provided that the Commissioners shall make full
compensation to the owner for any damage which
he may sustain in consequence of the prohibition of
the re-erection of any house, of their requiring any
land belonging to him to be added to the street.

(2) Any person giving notice to the Commission-
ers under this section shall, if required to do so by any
rule, forward with his notice a plan and specification
of the house, not being ahut, which he intends to
erect or re-erect, together with a site plan of the
land of such character, and with such details as the
rule may require ; and no notice under this section
shall be valid until such plans and specification have
been supplied.

Change.

This and the four next succeeding sections have been substituted
by sec. 88 of Beng Act IV of 1894 for the old secs, 237 to 241.

Notes.

Erect or re-erect.—See seca. 238 and 240 and notes there-
under.

tiouse and Hut, - See seo. §, ol. (4) and notes thereander,

House not being a hut.—~A detached wall does not come
under the eategory, of. Uorporation of Caleutia v. Jogeswar Laka,
8 0. W. N. 487, See also the elaborate judgment in the oase
of Oorporation of Oaleutta v. Benay Krisna Bose, 7 Ind. Oas,
890,712 0. L, J. 478.

A componnd wall is included within the meaning of the word
“ boilding " in seor 33 Bom, Act VI of 1873 (The Distriat

32
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Ha_uiaipgl Act).~=See also Dave Harishankar v. The Town Munici-
pality, Umreth, 1. L. R. 19 Bom, 27,

" For penalty see sec. 273, cl. (1). Oompare Krishanji Nara-
yan v. Municipality, of Tasgaon, 1. L. R. 18 Bom. 547.

Subject to written directions.—Cf, Tribhovan v. Ahmedabad
Municipality, (I. L. R. 27 Bom. 221) where a bye-law, regula-
ting constrnotion of prnjecting balconies over private streets was
upheld as legal as not being contradictory to general law.

Rallway bulldings.~In paragraph 14 of Government of
India, Public Works Department letter No. 20R.—T., dated
7th Jannary, 1901, which was circulated under Public Works
Department endorsement No. 21R.—T. of same date, it wasa
stated that the Government Buildings Act. 1899 (IV of 1899),
applied to Railways, and that when Railways proposed to nnder-
take any works on their land they should give, due notice thereof
to the municipality within whose jurisdietion the land lay, so as
to give them the opportunity, with the permission of the Liocal
Government previously obtained and subject to any restrictions
or conditions which might, by general or special order, be im-
posed by the Local Government, to inspect the land, plans and
buildings proposed to be erected inside the railway boundary
within municipal limits and submit objections or snggestions.

2. The Governmeant of India are now advised that in view of
seotion 7 of the Indian Railways Act, 1890 (IX of 1890), the
Government Buildings Aot, 1899 (IV of 1899), bas no application
to Railways. In these circnmstances, I am to request that para-
‘graph 14 of the, Government of India letter No. 20R.—T., of
7th January 1901, may be considered as cancelled.

3. I am however, to add that it will usnally be expedient
to give municipal aunthorities reasonable notice of any works
which it is proposed to undertake on railway land within muni-
cipal limits. Water supply, drainage, ete., have to be arranged
for in most cases, and Railway administrations would run the
risk of & good deal of inconvenience if they always insisted on
their strict legal rights. I am accordingly to say that the Go-
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vernment of India desire that reasonable notice may always be
given to municipalities of all works which it is proposed to cons~
troot within municipal limits.—India GQovt. Oir. No. 4170, May
26, 1906.

Government buildings.—The powers of municipal antho-
rities to interfere with the erection, and re-erection of (Jovern=
ment buildings have been defined by the Governiuent Buildings
Act (India Aot IV of 1899), the material portions of which are
a8 follows : —

3. Nothing contained in any law or enactment for the time
baing in force to regnlate the erection, re-erection, construction,
alteration or maintenance of buildings within the limits of any
muoaicipality shall apply to any bumilding used or required for
the public service or for any puablic purpose which is the property,
or in the occupation, of the Government, or which is to be erect=
ed on land which ie the property, or in the ocoupation, of the
Government :

Provided that, where the ersction, re-erection, construction
or material structural alteration of any such building as afore-
said (not being a building connected with Imperial defence, or
a building the plan or construction of which ought, in the opinion
of the Government, to be treated as confidential or secrst) is con-
templated, reasonable notice of the proposed work shall be given
to the municipal aathority before it is commenced.

4 (1) In the case of any such building as is mentioned in
the last preceding seéction (not being a building connected with
Imperial defence or a building the plan or construction of which
ought, in the opinion of the Government, to be treated as confi=
dential or secret), the municipal suthority, or any person auntho.
riced by it in this behalf, may, with the permigsion of Looal
Government previously obtained, bul not otherwise, and subject
to any restriction or condition which may, by general or special
order, he imposed by the Logal Government, inaspect the land and
building and all plans connected "with its ereotion, re-ereotion,
construction or material stractaral alteration, as the case may
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be, snd may submit to the Local Goversment a statement in
writing of any objections’ or suggestions which sach mwnibipat
snthority msy deem fit to make with reference to such erection,
re~erection or material structural alteration.

(2) Every objection submitted as aforesaid shall be consi-
dered by the Local Government, which shall, after such investie
gation (if any) as it shall think advisable, pass orders thereon,
and the brildiug referred to therein shall be erected, re-erected,
construoted or altered as the case may be, in Becordance with
such orders :

Provided that, if the ULocal Government overrnles or dis
regards auy such objection or suggestion as aforesaid, it shall
give its reasons for so doing in writing.

{3) Every order passed by the Local Government nnder this :
section shall be subject to revision by the Governor-General in
Council, but not otherwise, and the decision of the Governor-
General in Couneil thereon shall be final,

238. (1) Should any person commence to erect

Commissioners OF re-erect such house, not being a hut,

| meY peme bt without giving notice, or without
mtodu:it hout & = .

sotice, eto., to, be sTxbmitting su-ch plans. and specifica-
od. tion as aforesaid, or without waiting
for the orders of the Commissioners for six weeks
from the date of his giving notice in writing under
section 287, or in contravention of any legal order
of the Commissioners issued within six weeks of re-
ceipt .of a valid nofice under the last preceding
section, the Commissioners may, by notice, to be deli-
vered within fifteen days, require the building to
be altered or demolished, as they may deem neces-

sary.
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(2) 8hould the Commissioners neglect or omit
for six weeks after the receipt of a valid notice
under the last preceding section to make and deliver
to the person who has given such notice any order
in respect thereof, they shall be deemed to have
sanctioned the proposed house absolutely.

Provided that no rule under section 241 and no
legal order shall be held to have been contravened
by anything done in accordance with plans and
specifications forwarded fo the Commissioners under
section 237 and not objected to by them.

Change.

The words * or without waiting,"” &c., up to *section 287 ” have
been added by sec. 12 of Beng. Act 11 of 1896,

Notes,

The addition of these words has laid at rest the doubt ex-
pressed by the High Court as to whether it was an offence
nuder the section as it stood before to erect a building without
waiting for six weeks after giving notice for the orders of the
Commissioners. See Chandra Kumar Dey v. Gonesh Das Agar-
walla. I. L. R. 85 Cal. 419.

Brect or re~erect—for meaning of, see sec. 240 and note there-
wader. Cf. Tullarem v. The Corporation of Oaloutta, I. L. R. 30

Cal. 317 (385).
In the case of Emperor v. Maihwra Prosad (I. L. B. 20 Cal

491) the aconsed waa convicted by the Lower Court nnder the firet
clanse of ssotion 273 for commsncing to add a second storey to hie
house without parmission. On & reference made by the Sessions
Judge, the Hight Court set aside the conviction on the greunds
that there was no necassity far such permisaion and that $he build-
ing xegulations contained in seotions 238 to 241 relaled o building
or rebnilding a house and not fo altarations thesein. A refersnce
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is made in the judgment to seotions 233 and 935, whichk rplate to
obstroctions and enoroachments on roads, apparently with the
ohject of distingnishing the later sections relating to building
regulations which do not contain the word “glter” or “alteration’
a8 the earlier sections do, the inference being that the building
regulations do not apply to any alterations of an existing building.
Tt is submitted that this view is hardly consistent with section 240
by the terms of which the expression “ erect or re-erect any house”
as used in this and section 239 includes any material alteration or
enlargement of any buildiog. On this point see the Govt.
Circnlar, App.

Without giving notice.—Building in excess of permission grant-
ed, that is, on land other than that for which notice has been
given seems to be simply building without notice, so far as the
excess land is concerned.—Bhabant Shankar v. The SBurat Munici-
pality, L L. R. 21 Bom. 187.

Six weeks.—Thisg period is to be caleulated from the date
when complete plans and specifications are submitted in such a
form as to be capable of consideration by the Commissionsrs,——
Sewnandan Rai Kayab v. The Vice-Chairman of the Darjeeling
Municipality, 6 C. W. N. 42,

Legal order—means an order conststent and capable of perfor=
mance. *Neither the law nor any direction purporting to be
made under the law can compel any person to do what is im-
possible ; and a permission which involves a condition absolutely
inconsistent with its own terms could not come within the category
of legal orders” [L. L. R. 256 Bom 142 (161)]. In a Bombay onse
(Dave Harishankar v. The Town Municipality of Umreth, [, L. R.
1% Bom. 27) a wall, not shewn in the original desoription furnished
to the municipality and built in spite of express prohibition, wds
held to have been bnilt in contravention of legal orders, The
municipality was not liable for damages for having it demolished.

Flfteen days-<as the section stands, appears to mean fifteen
days from the time when any person commences to erect or re-erect
& homss. It is submitted that this limitation of time is
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likely in mapy oases to defeat the objeot of the law, aa
the commencement of & building may be successfully conoealed
from the Commissioners for fifteen days and then they will be
quite powerless to reguire an alteration or demolition of the build-
ing, howéver insanitary it may be and however much it may
contravene the building regulations. Sub-section (4) section 92
of the Panjab Manicipal Act (India Act XX of 1891) substdntial
ly follows the wording of sub-section (1) of this section ; but there
the expression “ within a reusunable time,” is used instead of the
fixed period of * fiftcen days.”

Neglect or omission to make and deliver order within six
weeks.—No prosecntion under sec. 273(1) lies against & person who
commences to build a house in accordance with plan submitted,
after waiting for six weeks from the date of submission of notice in
a complete form, if the municipality has neglected or omitted to
pass orders thereon within that period, The mere faot that the
party made certain alterations in his building at the snggestion of
the municipality, does no preclude him from raising objection at
the trial.—BSewnandan Ra: Kayab v. The Vice-Ohairman of the
Darjeeling Municipality, & C. W. N. 42

Sanction irrevocable.—In a case under the Calcutta Muniovpal
Oonsolidation Act (Beng. Act II of 1888), the High Court (per
Hendersor, J.) held that an unconditional sanction, once legally
given, was absolute and there was nothing in the Aot
which enabled the OCorporation to revoke it. The Corporation
must be taken to be bound by the acts of its officers and
the plea that it was misled by an overseer or that an
overseer had made a mistake wonld not avail it, The question
would, however, assume a differeut aspeot, if the sanction had been
obtained by frand or collusion of the party seeking it, or the erec-
tion of the sanotioned building had been carried on in none
compliance of the party’s own undertaking, in which case the
remedy open to the Corporation was by an injunction or such

other legal steps.—Tullaram v. The Corporation of Calcutts, I. L
R. 30 Cal. 317,
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239. Every sanction for the erection or re-ereo-
Sanctionavaliable 010N Of any house, not being a hut,
feeoneyesrauly.  which shall be given or deemed to
be given by the Commissioners, shall be available for
ane year from the date on which the notice shall
have become valid and complete, and no longer;
and should the house so sanctioned not have been
begun by the person who has obtained such sanc-
tion, or some one lawfully claiming under him
within such year, it shall not be begun without
fresh sanction, but such person as aforesaid may
at any subsequent time give fresh notice to the
Commissioners in the manner hereinbefore paes-
cribed, and thereupon the provisions hereinbefore
contained shall apply to such notice.
In Mahamad Yasin v. The Municipal Qommittee, Lahore, (9
P. R. 1905, P. L. R. 1905) decided under sub-sec. (6) sec. 92 of
the Punjab Manicipal Aot (India Act XX of 1891), which is an
exact counterpart of this section, a party, erecting a building under
a sanction more than one year old was prevented from going on
with the building, He, therenpon, instituted & suit for injunoction
to restrain the municipality from interfering with the bailding., It
was held by the Chief Court that the sanction had abated and
the plaintiff was not entitled to build.

Where a person obtains, from a municipal committee, the
necessary sanction for building under section 93 of the (Panjab
Maunicipalities) Act, the sanction does not make it obligatory on
him to complete the building within & year of his obtaining sanc-
tion nor even to have commenced each separate part of tho
bnilding within that time. He is bound only to commence some
portion of the building within the period of one year from the
date of sanction, and there cannot he any rmnle or provision of
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law requiring that the bailding must be completed within any
partibular, or a reasonahle time, Banwar: Lal v. King- Emperor,
61 P. R. 1905 (or.), 41 P. L. R. 1906, 3 Cr. L J. 344.

240. The expression “erect or re-erect any
. 2 :
Definition of er. 110USE, DOt being a hut” as used in

ression ‘‘erect o i 1
B b or the two last preceding sections

nak being's hn: includes :—

(#) any material alteration or enlwgement of
any building ;

(h) such alterations of th» internal arrange-
ments of a house as effect an alteration
of its drainage or sanitary arrangements,

or affect its stability.

U was couvioted and fiued, the charge against him being that
one of the walls of a house belonging to (he Mission at P was
raised by about a foot and & half without notice to the muni-
cipality. It was contended on behalf of the petitioner in the
High Oouart that upon the facts proved, he was guilty of no effence
and that he was not bound to give any notico to the municipality
for making such microscopic alterations in the house. Reference
was also made in argument to the definition of the term ‘re-ercet ’
in the Oalcutta Act where it meant ana alteration in the cubical
extent by at least one-half. Their Lordships however held that
the raising of w wall and a ryof by one foot aad a half would be
a material alteration within the meaning of this section, making
a notice to the manicipality obligatory and deolined to interfere.— -
In the watter of Rev. H. Uffmann (unrepirted), Bengalee, June
27, 1900. Of. Kamta Nath v. The Municipal Board of Allahabad,
I.L. R. 28 All. 199, Emperor v. Nanabhoy, 9 B. L. R 932, 6 Cr.
L. J. 236 and Basant Ram v. King Empsror, (13 P. R. 1907 (or.),
6 Or. L. J. 342) re:ereotion of a partition wall affecting the interesta
of the publio,

See also notes under sec. 238,

33
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241. (I) The Commissioners at a meeting may

Power of the Com. from time to time ma,ke, IOPBEI or

missioners to make  glter rules to regulate the erection

opnatruotion or re-erection of houses, not being

hats huts, within the municipality in res-
pect of all or any of the following matters :—

(e) the materials and method of construction
to be used for external and party walls,
roofs, floors, fire-places and chimneys ;

() the provision, position and ventilation of
drains, privies and cess-pools;

(c) the free passage or way in front of the
house ;

(d) the space to be left about the house to
secure free circulation of air and faci-
litate scavengering, and for the preven-
tion of fire;

(e) the height and slope of the roof above the
uppermost floor upon which human beings
are to live or cooking operations are to be
carried on ;

(f) the level and width of the foundation, the
level of the lowest floor and the stability
of the structure;

(9) the number and height of the storeys of
which the house may consist ;

(k) the means to be provided for egress from
the house in case of fire ;

(?) the line of frontage with neighbhouring
houses if the house abuts on a street.
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(3) Rules under this section, not inconsistent
with the Act, shall be subject to the sanction of the
Local Government, and shall, if sanctioned, be
published in such manner as the Local Government
may direct, and shall have the force of law.

(83) If inand during the erection or re-ereetion of
any house, apy rule under this section is contra~
vened, the Commissioners may by notice to be
delivered within fifteen days require the building to
be altered, or, if necessary, demolished within the
space of thirty days, so as to secure conformity to
such rule.

(4) This section shall not take effect in a muniei-
pality uatil it has been specially cxtended thereto
by the Local Government at the request of the
Commissioners at a meeting.

See Ewmperor v. Rustomji (9 Bom. L. R 363, 5 Cr. i ). 338)
in which it has been held that provisious such as these are intended
in the interests of public health. and the Court vught to so conse
true them as to advance that object, and that it is not permissible
to create a casus omissus by interpretation save in some case of
stroug necessity. Cf. Lu re 4l; Malomed, 9 Bom L. R. 737, Gr.
L. J. 80.

Fifteen days—for meaning of, see note to sec. 238,

Penalty for breach of the provisious, ses sec. 273 ol. (1).

Sub.sec. (4).—The provisions of this section are suitable
only to large municipalities which include many masoury build.
togs. The provisions of this section are thenefore expressly
exempted from the operation of the geuvral rulp.—Ses Gout.
ctr. No. 3& M. d., 27-8-1864, pura 80.
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242. The Commissioners may prohibit the

Coumm ssonces  OWNDEr of any house, not being a hut,
uay probitut | from letting it for occupation, if in
Frplpett Rokth their opinion it is unstable, or if the
drainage or latrine accommodation of such house
is in their opinion defective, until its stabil.ty shall
have been secured or such defects in drainage or
latrine accommodation shall have been made good to
their satisfaction.

Change.
This section has been substituted by sec 64 of Beng Act IV of
1894 for the onginal section.
For penalty for disobedience see sec. 273 cl, (1),

Appeals from 242A. (1) Any person aggriev-
orders of Comm 1 &-
sioners cd—

(#) by the prohibition by the Commissioners
under scction 237 of the erection or ru-
erection of a house, not being a hut, or

(5) by a notice from the Commissioners under
section 238 or sub-section (3)of section
241 requiring the alteration or demolition
of a building, or

(c) by any order made by the Commissioners
under the powers conferred upon them
by section 242,

may appeal within thirty days from the datc of such
prohibition, notice or order, to the Commissioners,
and every such appeal shall be heard and determin-
ed by not less than threc Commissioners, who shall
be appointed in that behalf by the Commissioners
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at a meeting, and no such prohibition, notice or order
shall be liable to be called in question otherwise
than by such appeal.

(2) The appellate authority may, for sufficient
cause, extend the period allowed by sub-
section (1) of this section for appeal.

(3) The order of the appellate authority con-
firming, setting aside or modifying the
prohibition, notice or order appealed
from shall be final :

Provided that the prohibition, notice or order
shall not be modified or set aside until the appellant
and the Commissioners have had reasonable op};or-
tunity of being hcard.

Change.
Thus section has been added by sec. 70 of Beng. Act 1V of 1894,

Notes.

No such order shall be liable to be called in question other-
wise than by such appeal,—The language of section 147 sub-
section (1) of the Burma Municipal Act (Burma Act III of 1902)
is exactly the same. The fallowing ruling of the Burma Chief
Court om this point is therefore of importance :==‘“ That the
words should not be iuterpreted as preventing an acounsed person
from challenging an order as wulira vires by way of defence
to a criminal charge, that the vortion of the order prohibiting
the use of the house until such time as the municipal committee
is satisfied that it is fit for human habitation is ultra vires, that
section 130 (here section 242) dves not make the committee the
judge of the question whether the honse has been made fit for
habitation aud that 1t is & question of fact to be decided by the
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Magistrate, if the commattea see fit ta prosecnte.”’ —~ Braito v. Ban-
goon Musicipal Committee, 4 L. B. R. 144, 7 Gr. L. J. 44l.

But Cf. Abdus Samad v. Ohairman, Murat (I. L R. 36 All.
329), in which it has been held under the sister section of
the U. P. Municipalities Act,.that if an ‘“order of refusal
is made and the applicant feels himself aggrieved &t what
the Maunicipal Board has done, an appeal is provided by the
seption, which farther provides that save by such appeal the
order shall not be liable to be called iu question. It is quite clear,
therefors, that his remedy was by way of an appeal, and he is
not entitled to maintain a suit for injunction to restrain the
board from interfering with his building.”

Sub-sec. (1) cl. (b).~See Chhote v. Municipal Board of Luck-
now (9 0.C. 29, 3 Cr. L. J. 205) iu which it was held under the
similar provision of the N, W. P. and Oudh Maunicipalities Act
that an accused person iz not prohibited from challenging the
validity of the notice where the Boards’ order was wholly ulira
vires. See also Emperor v. Piari Lal, 1. L. R. 36 All. 185,

Sub«sec. (3), Final.—Compare notes to secs, 113 and 116,

243. It shall not be lawful for any person to

Erction of mew ©€rect a hut, or any range or block
mgﬁﬁ?'&?&tﬁf of huts or sheds, or to add any hut
mistioners. or shed to any range or block already
existing, or to enlarge any existing hut, without
one month’s previous notice to the Commissioners ;
and the Commissioners may require such huts or
sheds to be built so that they may stand in regular
lines with a free passage or way in front of each line
and between every two lines of such width as they
may think proper for ventilation and to facilitate
scavengering, and with such number of privies, and
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with such means of drainage, as to them may seem
necessary, and at such a level as will admit of such
drainage, and with a plinth at least two feet above
the level of the nearest street.

Changes.

By sec. 71 of Beng. Act IV of 1894 the words “one month's,”
“each line ” have been added, and ‘‘every two lines” have been
substituted for ““ each line.”

Notes.

One month’s previous notice.—~Mere submission of an appliea-
tion for permission to build wonld not entitle a person to build,
hefore permission has been obtained.—Deputy Superintendsnt
and Remembrancer of Legal Affairs on behalf of the Qovernment
of Bsngal v. Choita Raj Bhor. Crl. Appl. No. 1607 of 1902
(unreported). This unreported case was followed in the case of
Ohairman, Howral v Golapi. (10 C. L. J. 16) where it was held
that this section forbade the erection of huts without a month’s
notice to the Commissioners and if any one erected a hut without
anch notice, he was liable to punishment under the first portion
of section 267.

Hut-—as to the meaning of, "ee sec. 6, ol. (4)

For penalty for infringemeut see sec. 267 and notes there-
under.

244. If any such huts or sheds be built without
giving such notice to the Commis-
Power to direct . . 5
removal of huts sioners, or otherwise than as required
built without notice. . . .
by the Commissioners, the Commis-
sioners may require the owuers of the land on which
such huts and sheds are built, and the occupiers of
such huts and sheds, to také down and remove the
same within one month, or to effect such alterations
as they may deem necessary.
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Penalty for non-compliance with the requisition, see sec.
267 and for exeontion of the works see sec. 180 and notes.

Instead of prosecuting a party, who has built a hut without
notice, under the first portion of seotion 267, the Commissioners,
may, if they like, take action under this section, but they are
not bound to do so. But if they do, and the party fails to com=
ply with their requisition, the punishment provided for iu the
second portion of section 267 will apply, Chairman, Howrah v.
Golapi, 10 C. L. J. 16,

Of Sanitary Measures with regard
to Blocks of Huts.

215. Whenever the Commissioners at a mecting
pomer of comm. T€ satisfied, from inspection, or by
sioners a8 to inspec-  rEPOTt of competent persons, that any
existing block of hutls within the
Municipality is, by reason of the manner in which
the huts are constructed or crowded together, or of
the want of drainage and the impracticability of
scavengering, attended with risk of disease to the
inhabitants or the neighbourhood, they may cause
the locality to be inspected by two medical officers,
who shall make a report in writing on the sanitary
condition of the said block of huts ; and shall specify,
if necessary, in the said report, the huts which
should, be removed, the roads, drains and sewers
which should be constracted, and the low lands which
should be filled up, with a view to the removal of
the said risk of disease.

Hut—for the meaning of, see sec. 6, cl. (4) and notes.
Blocks of Huts and Bustee.—Sections 245 to 248 of the

Bengal Municipal Act TIT of 1884 B.C, have the same object as
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seotions 400 to 419 of the Caleutta Municipa 111 of 1899,
viz., the improvement of Bustees. A Bustes i8 JHefined in the
latter Aot but not in the former. Nevertheloas,'E think * Blocks
of huts ” in the heading may be taken to mehn what is ordinarily
called Bustee, t.e., an area containing land “mainly ocoupied by
or for the purposes of any collection of huts. It will be noticed
that whereas the Calcatta Municipal Act lays down a minimum
(though not the mazimum) area which can be treated as a Busiee
for the purposes of that Act, there is no such limitation on the
ordinary use of the word Bustee, and in my opinion no such
limitation as to area can be imported into the Bengal Manicipal
Act. Nor does such an area cease to he a Bustee because some
poction of the area is oceupied by buildings. All land ina
Bustee need not be bustee land. Compare the definition of
bustee land in the Calcutta Municipal Act. In the light of the
above, the huts or rows of huts, though they are not all struc-
turally connected, but are separated by tanks, dobas and even
buildings, may properly be called 4 bustes or *blocks of huts ™
in the ordinary acceptation of those words—if the whole of that
area can be corre~tly said to be an area containing land mainly
ocsuoied by or for the purposes of any collection of huts.

The Beugal General Claunses Act, Section 14, provides that
woirds ia the singular shall m:lade tha plaral, and vice versa.
Too words “any block of huts "™ in Saction 245 mean therefore
“any block or blocks of huts ”. Separate huts or separate con-
glomerations of huats collected together in an area, though not
gtrn sturally coanected, are therefore incladed in the words “ any
block of huts .

The Municipal Commissioners have, in my opinion, authority
to deal with several such areas of hnts in one scheme and by
one resolution—even if somelof them are separated by masonry
buldiags, tanks and open lands—if (&) they are duly satisfied
that those blooks of huts are for the reasons Iaid dowa in section
246 attended with risk of disease to the inhabitants of the
locnlity comprised in those areas aund (b) the repoct of the two
Medical Officers appointed under the section jastifies action being

a4
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taken undm‘w 245 with regard to the whole of suoh area—
Opinion of Swﬁ P. Sinha, Advocate=@eneral, given to the Howrak
Municipality on the 8nd April 1916.

Commhuhigoubole judges of necessity —Where a municipa-
lity, having prooeeded in accordance with seotions 245 and 246,
decide that certain works,are necessary, that conclusion, in the
absence of mala fides, fraud or considerations of that nature,
cannot be questioned in & Civil Court, F. W. Duke v. Rameswar
Maliah, 1. L. R, 26 Cal. 811, 3 C. W, N. 508,

Statutory powers vested in a punblic body for the faurtherance
of the interests of sanitation and public health ought to be
constraed liberally and not in a narrow ssnse by the courts.

Section not applicable to masonry structure.—The Howrah
Municipality referred the questien of Busfee improvements to the
Local Government ; and the Government in the Municipal Depart-
ment letter, No. 2040, dated, the 19th July 1886 to the address of
the Commissioners of the Burdwan Division expressed ita views
as follows :—

“The ruling of the Judge of Hoogly that the provision of the
Bengal Municipal Act n regard to blocks of huts do not apply
to masonry structures, is apparently correct, The existence of
such a structure might, therefore, be fatal to progress in bustee
reclamation, 1f the owner iosisted on his legal rights to the
detriment of his neighonrs.

But a pucca privy may be removed.—Where s maunicipality
among other works required the removal of a pucca privy by
means of a notice issued in accordance with this section, it was
held that their action was not wullra wires, in as much as the
maunicipality had a right to make such requisition under section
224,—F. W. Duke v. Rameswar Maliah, 1. L. R. 26 Cal. 811, 3 O,
W. N, 508.

Policy to be adopted in effecting busti improvement.—The
following extracts, from the letter No. 571, dated the 7th June,
1886, addressed by the Hon'ble Sir Henry Harrison to the Under
Secretary to the Government of Bengal, Municipal Department,
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may be found nseful in giving effest to the provisions of this
section : —

“ A bustes road once constructed becomes “a street' under
the Caleutta Act, and the Commissioners have full power, under
section 203, to compel the owner to keep it 1n repair. This power
is systematioally exercised. But we have never questioned the
right of the owner to build over the road, i1f he wishes to convert
the bustes or part of the bustee into a pucca house. The land
is his own, and though we claim a voice in its sanitary manage-
ment, as long as it is nsed for blecks of huts, if he wishes to
change the disposition of any portion of it, and build (say) a
ware-house, it is perfectly open to him to do so. The question
bas often been put to us by the owners when constructing the
roads, aud they have invariably been informed that there is
nothing to prevent their building on the land afterwards if they
wish to do so. .

[See the case of Abinash Chandra v. The CQorporation, (12
€. W. N. 72) deciding a question of this nature.]

The question about huts referred to in paragraph 8 of Mr.
Carstar’s letter will be found discussed at parmgraphs 320 and
321 of our report for 1882-83. We have always assumed in
Calcutta the power of granting compensation for huts under
the proviso to section 282; and the hard-ship of makiog
f;oor hut-owners remove their huts wthout compeusation would
be so great that we make it a rule to give compensation. Such
compensation not being obligatory, we fix a fair rate, and not the
imaginary market values which the courts usmally award in
acquisition cases, and no difficulty whatsoever is experienced.
Our diffioulty is 1n recovering the amount from the owners; there
has been & trial case in the Small Cause Court which was given
against us. ® ® © No wonder bustee improvement is un-
popular at Howrah, if hut-owners who have nothing whatsoever
to gain by the improvements, have their buts pulled down without
compensation,’

Bustee roads—In a recent case, however, the High Conrt
(Per Rumpini and Pratt, JJ.) was pleased to hold that roads made
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under these sections are vested in the Commissioners under gection
30. There 15 no clause in the Act which, in any way, limits the
right of user ot the municipality in bustee roads, Ramancth
Ghose v. Duke, Spl Appl. No. 1105 of 1900, (unreported).

Drains—in this section include pucca drains, The com-
missioners may therefore require the construction of pucca
drains.—Opinion of the Legal RKemembrancer, Hom'ble Mr, E. P,
Chapman (Letter No. 1929—256th August 1911 to Commissioner,
Burdwan Devision.)

246. On receipt of the said report, the Com-
On receipt of re. DISSIORCTS at a meeting may require

port, Commissioners s 3 L )
Do o remoners  the owners or occupiers of the huts,

K or at the option of the Commissioners
the owner of the land on which such huts are built,
to carry out and execute within a reasonable time,
to be fixed by the Commissioners, for such purpose,
all or any of thc works specified in the aforesaid
report or any portion thereof respectively, and, it
such owner, owners or occupiers shall fail to comply
with such requisition, the Commissioners themselves
may execute all or any of such works.

Owner of land—includes all the owners ot land to which the
gections are applicable. Compare sec. 180,

Also compare Ratuendra Lal Mutra v. Corporation of Oalcutta
I. L. R. 41 Cal. 104, 17 C. W. N, 1084,

It was held in a case under the Calentta Municipal Act
(Beng. Act 1II of 1899), that direction given in a notice under
sec. 408 of the Act to the owners of property, duriog the
pendency of litigation in respect of that property, could not he
said to be lawfully given, if 1t was not open to the owners at
that time either individually or collectively to alter the property
by carryiog out the improvements meutioned in the notice, Poorna
Chand Baral v, Corporation of Calcutta, [. L. R, 33 Cal. 699,



