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PREFACE

Tuis is a revised edition of a book which was published
in 1898.

In the year 1873 the Secretary of State for India sent to the
Government of India the rough draft of a Bill to consolidate
the enactments relating to the Government of India. This draft
formed the subject of correspondence between the India Office
and the Government of India, and an amended draft,embodying
several proposals for alteration of the law, was submitted to the
India Office by the Government of India in the month of
February, 1876. After that date the matter was allowed to drop.

“The case for consoldating the English statutes relating to
India is exceptionally strong. The Government of India 1s
a subordinate Government, having powers derived from agd
himited by Acts of Parhament. At every turn it runs the risk
of discovering that it has unwittingly transgressed one of the
limits imposed on the exercise of its authouity, The enactments
on which its authority rests range over a period of moie than
120 years. Some of these are expressed in Janguage suitable
to the time of Warren ITastings, but inapplicable to the India
of to-day, and unintelligible except by those who are conversant
with the needs and circumstances of the times i which they
were passed. In some cases they have been duplicated or tri-
plicated by subsequent enactments, which reproduce with slight
modifications, but without express repeal, the provisions of
earher statutles ; and the combined effect of the series of enact-
ments is only to be ascertained by a careful study and coms,
parison of the several parts. .\ consolidating et would repeal
and supersede mote than forty separate statutes'rﬁtmg toIndia.

In England the dlfﬁeulty of threading thé ma;?e of ad-
ministrative statutes is mitigated by the contmmty of ad-
ministrative tradition. I%nndm thewe is no simifar continuity.
The Law Member of Count¥, en witom thetBVernor General
is mainly dependent for advice as to the nature and extent of
his powers, brings with him from England either no knowledge
or a seaﬁty Jpowledge of Yudian administration, and hqlds
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iv' PREFACE

office cm!y for a term of five years. The members of the Civil
Serviae Who ‘are posted at the head-qua.rtem of the Central and
Local Governments are engaged in climbing swiftly up the
ladder of preferment, and rarcly pause for many years on the
same rung. Hence the risk of misconstruing administrative
law, or overlookmg some important restriction on administrative
powers, is exceptionally great.

During various intervals of leisure after my return from
India in 1886 I revised and brought up to dat~ the consolidating
draft of 1873, and endeavoured to make it an accurate repro-
duction of the existing statute law. The revised draft was
submitted to the Secretary of State, but the conclusion arrived
at, after communication with the Government of India, was
adverse to the introduction of a consohdating measure into
Parliament at that time. It was, however, suggested fo
me by the authoriticx at the India Office that the draft
might, if published as a digest of the existing law, be u<eful
both to those who are practically concerned in Indian ad-
ministration, and to students of Indian administrative law. Tt
has accordingly been made the nuclens ot the following pages.

The fir<t chapier contains such amount of historical intro-
duetion as appeared necessary for the purpose of making the
existing law intelligible. The sources {rom which 1 have
drawn are indicated in a note at the end of the chapter. There
are many excellent summaries of Britich Indian history, and
the history of particular periods has been treated with more
or less fullness in the biograplies of Indian statesmen, such as
those which bave appeared in Syr William Hunter’s series,
But a history of the rice and growth of the British Empire in
India, on a scale commensurate with the importance of the
csubject; still remains to be written. Sir Alfred Lyall’s
admirable and ;suggestive Rige and Expansion of the British
Dominion in ndia appears to me to indicate, better than any
book with which T am acquainéed, the lines on which it might
he written. .

The secon(l/(,h apter conGains a s,he ~t summary of fhe existing
system ;of adminstrativé law (n‘fndis. This has been care-
quy revised in the present edition, and bronght up to date.

THe third chapter is a digest of the existing Parha.mentary
efactments relating to the g'oﬁemment of IrAia, “with ex-
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planatory notes. This digest has been framed on the grinciples
now usually adopted in the preparation of consodidasion Bills
to be submitted to Parliament ; that is to say, it arranges in
convenient order, and states in language appropriate to the
present day, what is conceived to be the net effect of enact-
unents scattered through several Acts. When this process is
applied to a large number of enactments belonging to different
dates, it is always found that there ave /acunwue to be filled,
obscurities to be removed, inconsistencies to be harmonized,
doubts to be resolved. The Legislature can cut knots of this
kind by declaring authoritatively how the law is to be con-
strued.  The draftsman or the text-writer has no such power.
He can merely state, to the best of his ability, the cunclusions
at which he has arrived, and supply materials for testing their
accuracy.

"The fourth chapter, which deals with the application of
English law to the natives of India, 1» based on a paper read
al a meeting of the Society of Comparative Legislation. It
points to a field in which neeful work may he done by students
of comparative junsprudence.

In the fitth chapter 1 have tried te explain and illustrate
the legal relations between the Guvernment of British India
and the Governments of the Native States by comparison
with the extra-territorial powers exercised by British authorities
in other parts of the world, such as the countries where there
is consular jurisdiction, and in particular the modern pio-
tectorates, The subjeet is interesting and impertant, but full
ot difficulty. 'The rules and usages which govern the relation
between States and peoples of different degrees and kinds of
civilization are in a state of constant flux and rapid growth,
and on many topics dealt with in this chapter it would be
unsafe to lay down general propositions without qualifying
and guarding words. There are quickes®ls at every
step. -« @

Since the data of the first edition of this work"important
changes have been made infthe Ordeys in Councilwhich regulate
the exercise of jurisdiet&tn in, Afrwan pre&,ﬂg“rates, and the
jurisdiction exercised by the Governor-General in C8uncil in
the Native States of India bas been brought into line with the
extra-tefritogjpl jurisdictio® exercised under authority of the
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British @rown in other parts of the world by shifting its basis
from an detof the Indian legislature to an Order in Council
under the Foreign Jurisdiction Act, 18g0.

T am indebted for valuable assistance to friends both at the
India Office and in India. Frequent reference has also been
made to the minutes of Sir H. 8, Maine printed for the Indian'
Legislative Department in 18go.

But although the book owes its origin to an official sug-
gestion, and has benefited by the criticisms of official friends,
it is in no sense an official publication. For any statements
or expressions of opinion I am personally and exclusively
responsible.

I have omitted from this edition certain reprints of documents
which are to be found elsewhere. The charters of the Indian
High Courts are now to be found in Vol. \ [ of the Statutory
Rules and Orders vevised. The first Charter to the Tt
India Company, with some omissions, will be found in Prothero,
Statutes and Constitutional Do~wments, The other illus-
trative documents printed in ch. viii of the first edition would
find an appropriate place in a selection of documents illustrating
the constitutional history of British India. Such a selection
wonld be of great use to students.

C. P Itupent,

SreskER's Count,
January, 1907.
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TABLE OF DATES
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1453 (May 29). Constantinople taken
by the Turks.

14886. Cape of Good Hope discovered
by Bartholomew Dhaz.

1493. Pope Alezander the Sixth’s
Bull.

1497-8. Vovage of Vasco da Gama

to India.

1535-6 (February). Grant of ‘ Capi-
tulations’ by Solymun the
Magnihcent to Francis T

1558-1603. Ehzabeth.

1572. Massacre of Huguenots.

1577-80. Drake's voyage round the
world.

1579. Capitulations granted to Eng- |

land.
1580. Spam annexes Portugal.
1581. Charter granted to Levant
Company.

1588, Defeat of the Spanish Armada, |

Levant Company incorporated.
1588. Henry IV of France.
1508. Edict of Nantes

1589, Death of Phidip IT of Spain.
1

1803, James I,

1806. First Charter of Virginia Com-
P pany.
1600, Second (hgiter of Virgina
Company.
Henry IV ef Iffaur-e murdered by
Ravailjac.

1618.*Beginning of Thirty Years’
War.

INDIA.

1556-1805. Akbar
1565, Fall of Hidu Langdom »
Vijayanagan.

1579. Thomas Stevens vicits (foa,

. 1580 An English expedition reaches

India by land.

1600 Eust India Company founded

1802. Dutch East India Company
founded.

1604. French East India Company
founced.

1605-27. Jehangir.

1609. Charter of East India ('om-
pany renewed.

1611. Enghsh at Masulipatan.

1612. Enghsh at Surat.

1615, Sir Thomas Roesent as Envoy
to Great Mogul.

Authority to execute martial law
¢ € granted to East India Company.

1816 Tranquebar¥granted to the
Danes,

1620. English agents in Bengal.

Jle22-38 (Febrmu:) Massacre of
Amboyna,
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1824-43. Richelieu first nunister of
France.
16825. Charles I.

1628, Charter granted {o Massachu-
setts Company.

1832. Battle of Lutzen —Death of
Guntavus Adolph\:n.

1842-9. Civil War i England

1643-1715. Lows XIV

1648, Peace of Westphala.—End of
Thuty Years’ War.

1640 Commonwealth

1651, Navigation Act,

1651-4. First war between England
and Holland.

1852, Dutch East India Company
establish a station at the Cape.

1853. Ohiver Cromwell, Piotector

1855, Capture of Jamaica.

1860. Charles IL
Navigation Act 1enewed

1864. New Yok taken fiom the
Dutch.

1865-7. Second war between Eng- |
land and Holland.

1867 Treaty of Breda.

16872-4. Third war Between Eng-
land and Holland.

TLPRRT

1
b

1623-4 (February).” East India
Company authorized to grant
their officers power of executing
martial law.

1628-58. Shah Jahdin.

1634, Enghsh pernutted to trade
throughout the domnions of
the Mogul.

1836, Madras bought by East India
Company. — Fort St. CGeorge
bult,

1840. East India Company’s factory
at Huagh.

1657. Cromwell's charter to East
India Company.

1658. Madras made independent of
Bantam.

1858-1707. Aurangzeb,

1661, Enghsh get Bombay as part of
dowiy of Catherme of Bra-
ganza.

(Apul 3 ) Charles 1I grants char-
ter to East India Company.

1664. Siva)t becomes Raja of Mari-
this. .

Defence of SBurat aganst Sivaji.
French East *India Company
(Colbert’s: established.

1669. Charles II gives Bombay to
East India Compan}

1677. Charter granting Compeny
pawers of cornage.

#1670, ® Aurangzeb at war n‘rith the
Rajputs.

1880, Death of Sivaji. .

1681, Bengal made a separate pre-
sidency.
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1888. Death bf Colbert. fd

1685. James II.
Revocation of Edict of Nantes.

1888. Revolution in England.
1689. William TIL
Peter the Crecat becomes Crar of
Russia.
1689-87. War between England and
France.
16904 Bank of Englandincorporated.

1807, Treaty of Ryswich.

1700. War belween Sweden and
Russia.

1702. Ann
1703-13}\'@“01 Npanish Succession,

fhe
1707 Union of England and Scot-
land.

1718, Treaty of Utrecht.
1714+ George I

French occupy Mauritius.
1715. Rebelliop in Scotland,

Ixpia.

16883, Rising at Bombay quelled.

Charter giving powers of martial
law and establishing Admiralty
Courts,

1688. Calcutta founded.

Charter of James II to East India
Company.

1687. East India Company’s factory
moved ffom Surat to Bombay.

English driven from Hgli, but
allowed to return.

Charter establishing municipality
at Madras.

1687-9. East India Company’s war
against Aurangzeb.

1601, ‘New’ or ‘English’ Com-
pany established. 5N

1693 (October 7). Gragt of new
charter to old East India Com-
pany. (Supplemental charters
November 11, 1693, and Sep-
tember 28, 1694.)

1608. Easgt India Company build
Fort William,

1668, Charter modifying votiug
powers and quabfications of
East India Company.

Act (9 & 10 William III, ¢, 44)
authorizing incorporation of
¢ General Society.’

(September 3.) Charter incorpo-
rating the General Society as
a regulated company.

(September 5.) Charter incor-
porating the ‘ English Company.’

East India Company buy eite of
Calcutta ;A.itchisorl‘s ‘Treaties,
i 2)

1702. Indenture Tripartite amalga-
mating the Old Compeny and
the Eng}.iah Company.

1707. Death of Aurangzeb.

1308. Lord Godolphin’s award as to

. terms of amslzamation.

1709. Old Company’s charters sur-
rendered.—The two companies
united as the United East India

Company, ¢
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xix
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1715-74. Louis XV.

1718-20. Law's ‘ system.'

1720. South Sea Bubble.

1721-42. Walpole, Prime Minister.

1735. Death of Peter the Great.

1727. Qeorge 11

1732. Colony of Georgia founded.

1740-4. Ansun's voyages.

1740-8, Wars of the Austiian Sue-
cessin.

1740-88, Frederick 15 of Prusma.

1744, Pelbam, Prime Mouster,

1745-8. Rebellion in Scotland.

1748, 'Treaty of Aux-la-Chapelle.

1764. Duke
Minister,

of Neweastle, Prime

.
1756-61. The clder Pitt directs
forengn policy of England.
17568-68. Seven Years’ War.

INDIA
———— e sl e ey

1718. New French East India Com-

pany.

1722. Charles VI grants charter to
Ostend Company.

1725. Charter of Ostend Company
withdrawn.

1726. Municipel charters granted to
Calcutta, Madras, and Bombay.

Mayors’ courts eatablished in each

place.

1728. Danish Company extin-
guished.

1731. Swedish India Company
formed.

1739. Invasion of Inda by Nadir
Shih,

1742, Aliverdi Khan, Nawab of

Bengal.
1746 Labourdonnais takes Madras,
1748. English besiege Pondicherry.
Madras restored to English by
treaty of Aix-la-Chapelle.
1749-54. War of succession in the
Carnatic.
17560-4. War between French and
English Companies.
17561. Clive seizes Arcot.
1763. French surrender Trichinopoly.
4753, New charters granted to Pre-
sidency towns.
1764. French recall Dupleix.
Treaty of peace signed at Pondi-
cherry.

Mutiny Act (27 Geo. I, c. 9)
pasged for Indian forces.
1756. Surij-ud-douli becomes Na-

wab of Bengal¥ynd ¢Juns) takes

Calcutta. { Black HolgMbssacre.)
Rupture bgtween Franee and

Epgland. B

1787 (January). Clive recovers Cal-
¢ o ¢ ;

adtta. ®
(June 23.) Battle of Plassey.

1 1768, Lally's expedition redches

Indis.—Lally besieges Madras.
Mardthd invasion gf Punjab,

ba
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17568. Wolfe t‘a‘kes Quebec.

1760. George III.

1762. Bute, Prime Minister.
Catherine, Empress of Russia.
1788. Peace of Paris.—End of Seven

Years’ War.
George Grenville, Prime Minister.

1786. Stamp Act passed.
{(July.} Rockingham, Prime Minis-
ter.—Stamyp Act repealed.

1788 (July). Duke of Grafton, Prime
Minister,

1768-71. Captain Cook circumnavi-
gated the world.

4
1770. Lord North, Prime Minister.
—Disturbance at Boston. .

INpIaA.

1750. Lally raises siege of Madras.
—Defeat of Dutch in Bengal.
1760. Coote defeats Lally at Wande-
wagh.
Clive returns to England.
1760-5. Period of misrule in Ben-
gal.

{ 1761, Coote, takes Pondicherry.—

Fall of the French power in
Deccan.

Almed Shah defeats Marithds at
Battle of Panipul.

1763. Pondicherry restored to
France (Peace of Paris).

Massacre of English prisoners at
Patna.

1764 (October 23).
Baxar,

1765. Clive returns to India, accepts
Diwani of Bengal for the Com-
pany, makes treaties of alhance
with Oudh and the Mogul em-

Battldwof

peror.

1788. Grani of Northern Sarkars to
Company.

(November.) Parliamentary in-

quiry into affairs of Company.

1767-9. First war of English with
Hyder Ali.

1787. Clive finally leaves India.

Acts of Parhament relating to

East India Company (7 Geo. III,
ce. 48, 49, 56, 57). Power to
declare  dividend restrained.
Company to pay £400,000 afipu-
ally into Exchequer.

1768. Restraint on dividend con-
tinued (8 Geo. IIL c. 11).

The Nizdm cedes the Carnatic.’

1769, New arrangement for five
years bgpween Government and
Company. Payment of annuity
of £400,000 continued (g Geo.
III, c. 24). @

1770. Famine in Bengal.

1771 (August 28). Company resolve

¢ to ‘stand forth as Diwan’ of
Bengal. ¢
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INDIA,

1773. The people of Boston board
the English ships and throw
the tea overboard.

1774. Congress meets at Philadel-
phia and denies right of Parlia-
ment to tax colonies.—Acces-
rion of Lonig XV,

1775. George Washington appointed
Commander-in-Chief of Ameri-
can forces.

1775-83. War of American Inde-
pendence.

1776 {July 4). Declaration of Inde-
pendence by United States.

1778. Death of Earl of Chatham.
War with France in Europe.
France recognizes independence

of United States.

1781, England at war with Spain,
France, Holland, and American
colonies.

Cornwallis surrenders at York-
iown,

1782. Lord North zesigns.—Lord
Rockingham and then Lord
Shelburne, Prime Ministersm

Grattan’s DeSlaration of Riggt
accepted by Irish Parliament.

1783 (April 2). Coalition ministry
under Duke of Portland #
Prime Ministr,

1772. Warren Huti;ga, Governor
of Bengal.—Draws up plan of
government.

Directors of East India Company
declare a deficit, and appeal to
Lord North for help.

(November.] Secret Parliamen-
tary inquiry into affairs of
Company.

1773. Regulating Act passed (13
Geo. ITI, c. 63).

Motion condemning Cliverejected.

1774. Warren Hastings becomes
first Governos-General of India.

Rohilla War.

Death of Clive.

1775. Benares and Ghazipur ceded
to Company.

Government of Bombay ocenpy
Salsette and Bassein.

1776. Trial and execution of Nun-
comar.
Marithd War,
1778. English seize French settle-
ments in India.
1779, Marithds repel English ad-
vance on Poona.
League of Mysore. Mardthds and
Nizdm against English.
"1780. Hyder Ali ravages Carnatio.
1781. Benares insurrection.—Defeat
of Hyder Ali at Porto Novo.—
Treaty of Peace with Mardthss,
Parliamentary inquiries into ad-
ministration of justice in Ben-
gal and into gauses of Carnatic
War.—Act passed to amend the
Regulating At (91 Geo. III,
c. 70} s
1782. Death of Hyder Ali.
Nagal battles between French and

English i.n Bay of Bengal.

1788. Pondicherry and other French
settlements reatored to France
by Treaty of Vgraailles.



xxii TABLE OF DATES

[ ]
GENERAL HISTORY.

INDIA,

L)

{January.) Treaty of Versailles.—
Peace signed between England
and United States.

1783 (December 23)-1801. William
Pitt, Prime Minister.
1783. General peace in Europe.

1786. Burke moves impeachment of
Warren Hastings

1788 86. Tiiaiof Warren Hastingg,

1789, Beginning of French Revolu-
tion.

1703, Execution of Loms XVI.
War between England and France
declared February 11.

1796. Cape of Good Hope captured
from Dutch. ‘

1787. Battle of Cape St. Vincent.—
Mutiny at the Nore
1798. Irish Rebellion.
French expedition to Egypt.—
(August 1) Battle of the Nile
1769. Buonaparte, First Consul.

1800, Union of Great Britain and
Irela.nd. '
Batiles of Muengg and Hohen-
li 1
Malta taken frogg French.
1801, Addington, Prime Minister,

17838-4. Fox's India Bill introduced
and rejected.

1784. Treaty of peace with Tippu,
Sultan of Mysore.—General
peace in India.

Pitt’s Act establishing Board of
Control (24 Geo. ITI, sess. 2, ¢. 25).

1785. Warren Hastings leaves India,
Mahdajee Sindia (Mardthd) occu-

pies Delhi,

1786. Act passed to enlarge powers
of Governor-General (26 Geo
III, . 16).

1788-98. Lord C'ornwallis, Gover-
nor-General.

1787. Tippu sends embassies g
Paris and Constantinople.
1789-90. Tippu attacksTravancore.

1790-2. War with Tippu.

1791. Bangalore taken.

1762. Tippu signs treaty of peace
ceding territory.

1793.- English take Pondicherry.
Permanent settlement of Bengal.
Cornwallis leaves India.

Act renewing Company’s charier
(33 Geo. III, c. 52).

1798-8. Sir J. Shore (Lord Teign-
mouth), Governor-General.
1796. The Mardthds defeat the

Nizim.
1798. Ceylon taken from Dutch,
17987. Shah Zeman invades Punjab.

1798 -1805. Marquis
Governor-General,

Wellesley,

1799. .Capture of Seringapatam,
Death of Tippu. Partition of
Mysore.

1800. Subsidiary treaty with Nizdm.

4801, Incorporation of Carnatic.
¢ Oudh cedes ferritory by subsi-
diary treaty.
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1802, Treaty of Amiens. Cape
restored to Dutch.

1803 (May). War declared between
England and France.

1804, Pitt’s second mumstry.
Napoleon, Emperor
1805 (Qctober 21). Battle of Tra-
falgar.—Capitnlation of Ulm
{December 2 ) Battle of Austerhtz.

1806 (January 23) Death of Wil-
ham Pitt —Minstry of * All
the Talents.’—Lord Grenwille,
Prime Minister.

Berlin Decrees 1ssued, and Ordeis
in Councii ssued 1n reply.
1807. Duke of Portland, Prime

Minister.

1808-14. Peninsular War

1809. Walcheren expedition —Bat-
tle of Wagram.

Perceval, Prime Minister.
Enghish occupy the Cape.
1810 Mauritius taken from Fiench
1812, Napoleon mvades Russia.
War between England and Umted
States.
(June ) Lord Laverpool, Prime
Muuster (till 1827).
(July.) Battle of Salamanca.
1813 (June). Battle of Vittoria.
(October 16-19 ) Battle of Leip-

7.

1814 First Peace of Pans —
Napoleon abdicates. Cape ceded
to England.
1816 (February). Napoleon returns
from Elba,
(June 18 ) Battle of Wa{erlom.
(November.) * Segond Peace of
Pans,

1820. George IV, Congresa at Tﬂﬂ?’

pau, afterwafds at Laybach.

1

INDIA.

1802. Treaty of Bassein and re-
storation of Peshwi.

1803. League of Sindia and Nagpur
Raja (Msrathds).

Marithi War (Battles of Assaye,
Argaum, Laswares).

1804, (iekwar of Baroda submits
to subsidiary system.

1805 (July to October). Lord Corn-
wallis again Governor-Genera'.
—Succeeded by Sir George
Barlow (tall 1807).

1808. Mutiny of Sepoys at Vellore.

1807 War with Travancore.

1807-13. Lord Minto, Governor-
General.

1809 Travancore subdued.

1818. Charter Act of 1813 (55
Geo. III, c. 155)
East India Company loses mono-
poly of Indian trade,
1813-23. Lord H‘astingn, Governor-
General.
1814-15. Girkba®Wag,

L
1815. Kumaoy ceded.
18174 Pindiiris congquered.

) 1817-18, Third Marithd War, ead-

thg 1n afnexation of and

reductipn gf Holkar and Rajpu-
tana,

1819. Wazir of Qudh assumes title
of King.
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INDIA.

1821 (May). ‘Dea.th of Napoleon
Buonaparte. Congress of Ve-
rona.

1822 (March 27). Canning ap-
pointed Governor-General of
India but made Foreign Secre-
tary instead (September).

1826, Commercial panic in England.

1827 (April 24). Canning, Prime
Minister ; dies August 8.
{September 5.) Tord Goderich,
Prime Minister.
{October 20.) Battle of Nava-
rino.
1828 (January 25). Duke of Wel-
lington, Prime Minister.
1830 (June 26). William IV.
{November 22.) Lord Grey, Prime
Minister.
1832 (June). Reform Bill passed.

1884 (July 17). Lord Melbourne,
Prime Minister ; dismissed
November 13. .

(December 26.) Sir Robert Peel,
Prime Minister.

1835 (April 8). Sir Robert Peel !
resigns.
(April 13.) Lord Melbourne,
Prime Minister.

1837. Queen Vicjoria,
1889~43, War betweedt Englarid and
China. :

1823-8, Lord Ambherst, Governor-
General.

1824. War with Burma. Rangoon
taken.

1838. Storming of Bhurtpur. An-
nexation of Assam.

1828-35. Lord William Bentinck,
|
Governor-General.
1830, My.ore becomes a protected
State.

1833. Charter Act (3 & 4 Will. IV,
c. 83) terminates trading func-
tions of East India Company
and defines legislative powers
of (iovernor-General in Council.

Macaulay appointed legislative
member of Governor-Gieneral’s
Council.

1834. Annexation of Coorg.

1885. Lord Heytesbury appointed
Governor-General by Sir R.
Peel but appointment cancelled
by Whigs.

1836-42. Lord Auckland, Governor-
General.

1888. Lieutenant-Governorship of
North-Wgstern Provinces con-
stituted.

i.gi‘s. First Afghan War.

89, Capture of &hazni and Kan-
dahar.
Death of Ranjit Singh.

1640. Surrender of Dost Moham-

mad,
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IxpIa.

1841 (September 6).
Prime Minister.

Sir R. Peel,

1846. Repeal of Corn Laws.
(June.) Sir R. Peel resigns.
(July 6.) Lord John Russell,

Prime Minister.

1848. Chartist riots.—Revolution

in France.

1852. Louis Napoleon, Emperor.
(February 27.) Lord Deby,
Prime Minister.
(December 28.) Lord Aberdeen,
Prime Minister.

1854-5. Crimean War.

1855 (Febrvary 10). Lord Palmer-
ston, Prime Minister.
1858. Treaty of Paris.

»

1841. Insurrection at Cabul and
disastrous retreat of British
troops.

1842-4. Lord Ellenborough, Gover-
nor-General.

1842. Pollock recaptures and eva-
cuates Cabul.

1843. Annexation of Sind (Battle of
Meeanee).—Capture of Gwalior.

1844-8. Lord Hardinge, Governor-
(ieneral.

1845. Danish possessions bought.

1845-8. Sikh War. Battles of
Madki and Ferozeshah (1845).

18486, Battles of Aliwal and Sobraon.
—Treaty of Lahore.

1848-58. Lord Dalhousie,Governor-

General.
1849. Satira annexed.—Second Sikh
War. Battles of Chillianwallah

and(ioojerat.—Punjabannexed.
1850, Bombay Railway commenced.
1852. Second Burmese War.—Pegu
annexed.
1853. Last Charter Act (16 & 17
Vict. e. g5) passed ; remodels

constitution of Legislative
Council.

Jhensi, the Berars, and Nagpur
annexed. — Telegraphs com-
menced.

1854. Bengal constituted a Lieu-
tenant-Governorship.

1856. Oudh annexgd. "

1866-62. Lord Canhing, Governor-
General., =

1857-8. Indian Mutiny. — Out-
Heaks at Meerut and Delhi
(dune). Dell taken (Septem-
ber). First relief of Eucknow
by Havelook and Outram (Sep-
tember), Final relief of Luck-
now by Sir Colin Campbell
(November),
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1858 (February 253).
Prime Minister,

Lord Derby.

1869. Italian War.— Battles of
Magenta and Solferino.
{June 18.) Lord Palmerston,
Prime Minister,

1885 (November 6). Lord Russell
becomes Prime Minister on
death of Lord Palmerston.

1868. War between Prussia and

Inpia.

1858, Government of India Act,
1858 (21 & 22 Viet. c¢. 100),
places British India under direct
government of Crown.—Lord

. Canning, Viceroy.

(November 1.) Queen’s Amnesty
Proclamation  published in
India. *

1859. Punjab constituted a Licu-
tenant-Governorship under Sir
John Lawrence,

Indian Code of Civil Procedure
passed.

1860. Indian Penal Code passed.

1881. Indian Civil Service Act, 1861
(24 & 25 Vict. c. 54), Indiang
Councils Aect, 1861 (24 & 23
Viet. ¢. 67), and Indian High
Courts Act, 1861 (24 & 25 Viel.
c. 104), passed by Parliament.
—Code of Criminal Procedure
passed in India.

1862-3. Lord Elgin, Viceroy.

' 1864-9. Lord Lawrence, Viceroy.

1864. Bhutin Dwirs annexed.

. 1886. Indian Succession Act passedl,

Austria.— Battle of Koniggriitr :

or Sadowa.
(July 6.) Lord Derby, Prime
Minister.
1888 (February 27).
Prime Minister.
Abyssinian expedition.
{December g.)* W. E. Gladstone,
Prime Minicter.
1869 (November).
opene‘d.
1870. Franco-Gierman War.—Revo-
lution in France. <
1871. King WAlliam of Prussiac
bedomes German Emperor.
1874 (February 21). B. Disraeli,
Prime Minister.

B. Disraeh,

Suez Canal

| 1868. Famine in Orissa.

1887 (September). Straits Setile-
ments scparated from India.

1888. Sher Ali, Amir of Afghanis-
tan.

1860-72. Lord Mayo, Viceroy.

18689. Legislative Department of
Governthent of India estab-
lished.

1472, Indian Contract Act and
Evidence Act passed.

1872-8. Lord Northbrook, Vice-

. roy.

1876-80. Lord T ytton, Viceroy.

1876-8. Famine in India.
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InDia

1877. Russo-Turkish War.

1878. Treaties of Ban Stefano
(March) and Berlin (July).

1880 (April 25). W. E. Gladstone,
Prime Minister.

1882. Indian troops used in the
Egyptian War

1885 (June 24). Tord Sahsbury,
Prime Minster,
1886 (February 6). W. E. Glad-
stone, Prime Minister.
(August 3.) Lord Sahsbury.
Prime Minster.,

1887. Jubilee of Queen Vietoria’s
reign,

1802 (August 18). W. E. Gladstone,
Prime Minster.

1884 (March 3). Lerd Roschery,
Prirae Minister.

1895 (July 2). Lord Salisbury,
Prime Bﬁn}istel‘. -

4

]

1877 (January 1). Queen pro-
claimed Empress of India at
Delhi.

1878. Invasion of Afghanistan.

1879 (July). Treaty of Gandamak.

(September.) Cavagnari killed
at Cabul.—English invade Af-
ghanistan,

1880-4. Lord Ripon, Viceroy.

1880 (July). Abdurrahman recog-
nized ag Amir of Afghamstan.
—Battle of Maiwand. General
Roberts’ march from Cabul to
Kandahar,

1884. Boundary Commission ap-
pointed to settle North-West
frontier.

1884-8. Lord Dufferin, Viceroy.

1885. Third Burmese War.

18868 (January 1).

annexed.

{Novemher 21.) Legislative Coun-
a1l established for North-Wes-
tern Provinees.

1888-93. Lord Lansdowne, Viceroy.

1889. Military expeditions sent
againgt hill tribes.

1890. Chin and Lushai expeditions.

o«  —Rusing in Manipur,

1801. Massacre in Manipur.

1892. Caonstitution and procedure of
Indian Legislative Councils al-
tered by Indian Councils Act,
1802 (55 & 56 Viet. ¢, 14).

1883. Beparate armies of Madras®
and Bombaysaholished by Ma-
dras and Bogbay Armies Act,
1893 (56 & 57 Vio®: c. 62).

(June 26.) Indian Miht closed,

1894 (January 27). Lord Elgin,
VYiceroy.

{Dgoember, 274 Import duty
imposed on cotfon., *®

1888, Chitral Expedition.

Upper Burma
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1808-7. Famine in India.
1897 (June). Jubilee celebrations | 1897 (April g9). Legislative Council
in England. established for Punjab. Burma

1809 (October 11). Boer War com-
menced : ended May 31, 1902.

1801 (January 22). Death of Queen

Victoria.
(January 24.) Proclamation of
King Edward VIL

1002 (August 9.) Coronation.
(January 30). Anglo-Japanese
Treaty signed.
(July.) Mr. Balfour, Prime Mims-
ter.

4
1804 (February 8). Russo-Japanese
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A DIGEST OF THE LAW RELATING
TO THE GOVERNMENT OF INDIA

CHAPTER 1

HISTORICAL INTRODUCTION

BriTisH authority in India may be traced, historically, to Twofold
a twofold source. It is derived partly from the British Bﬂgt',l;hd
Crown and Parliament, partly from the Great Mogul and puthority
other native rulers of India.

In England, the powers and privileges granted by royal
charter to the East India Company were confirmed, supple-
mented, regulated, and curtailed by successive Acts of Par-
liament, and were finally transferred to the Crown.

In India, concessions granted by, or wrested from, native
rulers gradually established the Company and the Crown as
territorial sovereigns, in rivalry with other country powers;
and finally left the British Crown exercising undivided sove-
reignty throughout British Indid, and paramount authority
over the subordinate native States. .

It is with the development of this power in England that
we are at present concerned. The history of that develop-
ment may be roughly divided into three periods.

During the first, or trading, period, which begms with the Three
charter of Elizabeth in 1600, the East India Gompany m%ﬂ
primarily traders. They enjoy important mercantile privi- gous
leges, and for the purposes of their trade hold sundry factories, dsnlem
mostly on or mear the coast, but they have not yet asqumed
the responsibilities of territorial sovereignty. The cession of
Burdwan, Midnapore, and Chittagong in 1760 makes them

& larde tract of territory, but the first Qﬁo‘! may,
waERy B
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perhaps, be most fitly terminated by the grant of the diwani
in 1765, when the Company become practically sovereigns of
Bengal, Béhar, and Orissa.

During the second period, from 1765 to 1858, the Company
are territorial sovereigns, sharing their sovereignty in dimin-
ishing proportions with the Crown, and gradually losing their
mercantile privileges and functions. This period may, with
reference to its greater portion, be described as the period of
double government, using the phrase in the sense in which it
was commonly applied to the system abolished by the Act of
1858. The first direct interference of Parliament with the
government of India is in 1773, and the Board of Control is
established in 1784.

The third and last period, the period of government by the
Crown, begins with 1858, when, as an immediate consequence
of the Mutiny of 1857, the remaining poweis of the East India
C'ompany are transferred to the Crown.

In each of these periods a few dates may be sa]ected as
convenient landmarks.

The first period 18 the period of charters, The charter of
1600 was continued and supplemented by other charters, of
which the most important were James I's charter of 1609,
Charles II’s charter of 1661, James II's charter of 1686, and
William: ITI’s charters of 16¢3 and 1698.

The rivalry between the Old or ‘ London’ Company and
the New or ‘ English * Company was terminated by the fusion
of the two Companies under Godolphin’s Award of 1708,

The wars with the French in Southern India between 1745
and 1761 and the battles of Plassey (1757) and Baxar (1764) in
Northern India indicate the trahsition to the second period.

The main stages of the second period are marked by Acts
of Parliament, occurriug with ana avoentian at raonlay in.
tervals of twenty years.

North’s Regulating Act of 1773 (13 Geo. III, c. 63) was
followed by the Charter Acts of 1793, 1813, 1833, and 1853.
The exﬂep}ional Act is Pitt's Act of 1784,
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The Regulating Act organized the government of the Bengal
Presidency and established the Supreme Court at Calcitta.

The Act of 1784 (24 Geo. ITI, sess. 2, c. 25) established the
Board of Control,

The Charter Act of 1793 (33 Geo. III, ¢. 52) made no material
change in the constitution of the Indian Government, but
happened to be contemporaneous with the permanent settle-
ment of Bengal.

The Charter Act of 1813 (53 Geo. I11, ¢. 155) threw open the
trade to India, whilst reserving to the Company the monopoly
of the China trade,.

The Charter Act of 1833 (3 & 4 Will. IV, c. 85) terminated
altogether the trading functions of the Company.

The Charter Act of 1853 (16 & 17 Vict. ¢. 95) took away
from the Court of Directors the patronage of posts in their
service, and threw open the covenanted civil service to general
competition,

The third period was ushered in by the Government of Land-
India' Act, 1858 (21 & 22 Vict. c. 106), which declared that B3rx® of
India was to be governed by and in the name of Her Majesty. period
The change was announced in India by the Queen’s Procla-
mation of November 1, 1858. The legislative councils and
the high courts were established on their present basis by two
Acts of 1861 (24 & 25 Vict. cc. 67, 104). Since that date
Parliamentary legislation for India has been confined to matters
of detail. The East India Company was not formally dis-
solved until 1874,

The first charter of the East India Company was granted mg
on December 31, 1600. The circumgtances in which the =
grant of this charter arose have been well described by Sir A.
Lyall’. The customary trade routes fronr Europe to the
East had been closed by the, Turkish Sultan. Another route
had been opened by the disco%ery of the Cape of Good Hope.

Thus the trade with the East had been transferred from the
cities and states on the Mediterranean to the states on the
! British Dominion in India.

82
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Atlantio. sea-board. Among these latter Portugal took
the lead in develpping the Indian trade, and when Pope
Alexander*VI (Roderic Borgia) issued his Bull of May, 1493,
dividing the whole undiscovered non-Christian world between
Spain and Portugal, it was to Pértugal that-he awarded India.,
But since 1580 Portugal had beeh subject to the Spanish
Crown Holland was at war with Spain, and was endeavouring
to wrest from her the monopoly of Eastern trade which had
come to her as sovereign of Portugal. - During the closing
years of the sixteenth century, associations of Dutch merchants
had fitted out two great expeditions to Java by the Cape
(1595-96, and 1598-99), and were shortly (1602) to be com-
bined into the powerful Dutch East India Company. Pro-
testant England was the political ally of Holland, but her
commercial rival, and English merchants were not prepared to
see the Indian trade pass wholly into her hands. It was in
these circumstances that on September 24, 1599, the mer-
chants of London held a meeting at Founder’s Hall, under the
Lord Mayor, and resolved to form an association for the pur-
pose of establishing direct trade with India. But negot.iat,ioﬁ
for peace were then in progress at Boulogne, dnd Queer
Elizabeth was unwilling to take a step which would give um’
brage to Spain. Hence she delayed for fifteen months to
grant the charter for whichthe London merchants had peti-
tioned. The charter incorporated George, Earl of Cumber-
land, and 215 knights, aldermen, and burgesses, by the name
of the ‘Governor and Company of Merchants of London
trading with the East Indies.’ The Company were to elect
annually one governor and twenty-four com:mttm who
were to ha.ve the direction of the Company’s voyages, the
pmvlsmn of shipping and merchandises, the sale of mer-
chandises returned and the managing of all other things
belonging to the Company.’ Thomas Smith; Alderman of
London, and Governor of the Levant Company, was t3-be
the first governor.

'The Comppany might for fifteen years * freely traffic and uge
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the trade of merchandise by sea in and by such ways apd
passages already found out or which hereafter shall be Tound
out and discovered . . . into and from the East Indies, in the
countries and parts‘of Asia and Afrioa, and into and from sall
the islands, ports, havens, cities, creeks, towns, and places of
Asia and Africa, and America, or any of them, beyond the
Cape of Bona Esperanza to the Streights of Magellan.’

During these fifteen years the Company might assemble
themselves it any convenient place, ¢ within our dominions
or elsewhere,’ and there  hold court’ for the Company and
the affairs thereof, and, pemng so assembled, might ‘ make,
ordamn, and constitute such and so many reasonable laws,
constitutions, orders, and ordinances, as to them or the greater
part of them being then and there present, shall seem necessary
and convenient for the good government of the same Com-
pany, and of all factors, masters, mariners, and other officers,
employed or to be employed in any of thewr voyages, and for
the better advancement and continuance of the said trade and
trafhck .# They might also mmpose such pains, punishments,
and penalties by mmprisonment of body, or by fines and
amerclaments, as might seem necessary or convenient for
observation of these laws and ordinances But ther laws
and punishments were to be 1easonable, and not contrary
or repugnant to the laws, statutes, o1 customs of the English
realm

The charter was to last for fifteen years, subject to a power
of determination on two years’ warming, if the trade did not
appear to be profitable to the realm. If otherwise, 1t might
ke renewed for a further term of fifteen years. |

The Company’s rght of trading, during the term and within
the hmits of the charter, was to  be exclusive; but they might
grant licemges to trade. wauthonze& traders were to be liable
to forielture of their goods, sHips, and tackle, and to * imprison-
mentmdsnchm}mrpumshnmntaatow,m heirs aid Buo-

cessors, for so high-a contempt, shall seem meet aﬁ con-
':zanieat.‘
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The Company might admit into their body all suck appren-
tices of any member of the Company, and all such servants or
factors of the Company, ‘ and all such other ’ as to the majority
present at a court might be thought fit. If any member,
having promised to contribute towards an adventure of the
Company, failed to pay his contribution, he might be removed,
disenfranchised, and displaced.

Points of The points of constitutional interest in the charter of

tit
::?:31] um. Elizabeth are the constitution of the Company, its prw:legaf,,

S;ff:erm ¢ and its legislative powers.

gz::t?:;? The twenty-four committees to whom, with the governor,

tion of is entrusted the direction of the Company’s business, are

Campuny: individuals, not bodies, and are the predecessors of the later
directors. Their assembly is in subsequent charters called
the court of committees, as distinguished from the court
general or general court, which answers to the °general
meeting > of modern companies.

The most noticeable difference between the charter and
modern instruments of association of a similar claracter is
the absence of any reference to the capital of the Company
and the corresponding qualification and voting powers of
members. It appears from the charter that the adventurers
had undertaken to contribute towards the first voyage certain
sums of money, which were % set down and written in a book
for that purpose,” and failure to pay their contributions to the
treasurer within a specified date was to involve ‘ removal and
disenfranchisement ’ of the defaulters. But the charter does
not gpecify the amount of the several contributions !, and for
all that appeprs to the contrary each adventurer was to be
equally eligible to the office of committee, and to have equal
voting power in the general court. The explanation is that
the Company belonged &t the outget to the simpler and looser
form of association to which the ity CompaniesThen belonged,
and still belong, and which used to be known by the name of

! The total n.mount subscribed in September, 1599, was £30,133, and there

were 101 su'b?qri



1] _ H;STOH{CAL l"NTRODUCT-ION 7

¢ regulated ?é%panics.’ The members of such & compeny
were subject to certain common regﬁlat.ions, and were extitled
to cerbain common fprivileges, but each of them traded on his
own separate capital, and there was no joint stock. The
trading privileges of the East India Company were reserved
to the members, their sons at twenty-one, and their appren-
tices, factors, and servants. The normal mode of admission
to full membership of the Company was through the avenue
of apprenticeship or service. But there was power to admit
‘ others,” doubtless on the terms of their offering suitable con-
tributions to the adventure of the Company.

When an association of this kind had obtained valuable
concessions and privileges, its natural tendency was to become
an extremely close corporation, and to shut its doors to out-
giders except on prohibitory terms, and the efforts of those
who suffered from the monopoly thus created were directed
towards reduction of these terms. Thus by a statute of 1497
the powerful Merchant Adventurers trading with Flanders
had been required to reduce to 10 marks (£0 13s. 4d.) the fine
payable on admission to their body. By similar enactments
in the seventeenth century the Russia Company and Levant
Company were compelled to grant privileges of membership
on such easy terms as to render them of merely nominal value,
and thus to entitle the companice8 to what, according to Adam
Smith, is the highest eulogium which can be justly bestowed
on a regulated company, that of being merely useless. The
charter of Elizabeth contains nothing speeific as to the terms
on which admission to the privileges of tite Company might be
obtained by an outsider. It had not yet been ascertained
how far those privileges would be valuable to memBers of the
Company, and oppressive to its rivals.

The clief privilege of the Companyewas the excluswe right Prw:]ngen
of trading between geographital limits which wire pra.ct.lcs.lly Com'
the Cape of Good Hope on the one hand and the Straits of
Magellan on the dther, and which afterwards became widely
famous as the limita of the Company’s charter, The only
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restriction imposed on the right of trading within this vast
and indefinite area was that the Company were not to ‘ under-
take or address any trade into any country, port, island,
haven, city, creek, towns, or places being already in the law-
ful and actual possession of any such Christian Prince or
State as at this present or at any time hereafter ghall be in
league or amity with us, our heirs and successors, and which
doth not or will not accept of such trade.’ Subject to this
restriction the trade of the older continent was allotted to
the adventurers with the same lavish grandeur as that with
which the Pope had granted rights of sovereignty over the
new continent, and with which in our own day the continent
of Africa has been parcelled out among rival chartered
companies The lunits of the English charter of 1600 were
identical with the limits of the Dutch charter of 1602, and the
two charters may be regarded as the Protestant counterclaims
to the monopoly claimed under Pope Alexander’s Bull,
During the first few years of their existence the two Com-
panies carried on their undertakings in co-operation with each
other, but they soon began to quarrel, and in 1611 we find the
London merchants praying for protection against their Dutch
competitors. Projects for amalgamation of the English and
Dutch Companies fell through, and during the greater part of
the seventeenth century Holland was the most formidable
rival and opponent of Enghsh trade in the East.

¢ By virtue of our Prerogative Royal, which we will not in
that behalf have argued or brought in question,” the Queen
straitly charges and commands her subjects not to infringe
the privileges granted by her to the Company, upon pain of
forfeitures and other penalties. Nearly & century was to
elapse before the Parliament of 1693 formally declared the
exercise of this unquesiionable prerogative to be illegal as
transc?nding the powers of thetCrown. But aeither at the
beginning nor at the end of the seventeenth century was any
doubt entertained as to the expediency, és apart from the
constitutionality, of granting a trede monovoly of this descrin-
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tion. Such monopolies were in strict accordance with the
ideas, and were justified by the circumstances, of the time.

In the seventeenth century the conditions under which
private trade is now carried on with the East did not exist.
Beyond certain narrow territorial hmits international law did
not run, diplomatic relations had no existence!. Qutside
those limits force alone ruled, and trade competifion meant
war At the present day territories are annexed for the sake
of developing and securmg trade. The annexations of the
sixteenth century were annexations, not of terntory, but of
trading grounds. The pressure was the game, the objects
were the same, the methods were different. For the successful
prosecution of Eastern trade it was necessary to have an
association powerful enough to negotiate with native princes,
to enforce disciphne among its agents and servangs, and, to
drive off European rivals with the strong hand. No Wisghétn
State could afford to support more than one such association
without dismipating 1ts strength The independent trader,
or terloper, was, through his weakness, at the mercy of the
foreigner, and, through his wrresponribiliby, a source of danger
to his countrymen. It was because the trade monopoly of
the East India Company had outhved the conditions out of
which 1t arose that its extinction 1n the nmeteenth century
was greeted with general and jusf approval.

The powers of making laws and ordmances granted by the Legsia-
charter of Ehzabeth did not differ in therr eneral provisions :::eﬁ of
from, and were evidently modelled on, the powers of making Company
by-laws commonly exercised by ordinary mumeipal and com-
mercial corporations. No copies of any laws made under the
early charters are known to exist. They would doubtless
have consisted mainly of regulations for the guidance of the
Company’s factors and apprentices. nless supplemented by
judicial and pumitive powers, the early legislati.ve powgrs of

' The state of thuags in European waters was not much better. See the
description of piracy mn the Mediterrénean m the seventeenth century m
MassonPHestorre du Commerce Franpais dans le Letant, chap, wa
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the Comapany could hardly have been niade effectual for any
further purpose. But they are of historical interest, as the
germ out’of which the Anglo-Indian codes were’ ultimately
developed. In this tonnexion they msy be usefully com-
pared with the provisions which, twenity-eight years after
the charter of Elizabeth, were granted to the founders of
Massachusetts.

In 1628 Charles I granted a charter to the Governor and
Company of the Massachusetts Bay in New England. It
created a form of government consisting of a governor,
deputy governor, and eighteen assistants, and directed them
to hold four times a year a general meeting of the Company
to be called the ‘ great and general Court,” in which general
court ‘the Govcinur or deputie Governor, and such of the
assistants and freemen of the Company as shall be present
shall have full power and authority to ehoose other persons
to be free of the Company and to elect and constitute such
officers as they shall think fitte for managing the aflairs of
the said Governor and Company and to make Lawes and
Ordinances for the Good and Welfare of the saide Company
and for the Government and Ordering of the said Landes and
Plantasion and the People inhabiting and to inhabit the
same, soe as such Lawes and Ordinances be not contrary or
repugnant to the Lawes and Statutes of this our realme of
England.’ The charter of 1628 was 1eplaced in 1691 by
another charter, which followed the same general lines, but
gave the government of the colony a less commercial and more
political character. The mamn provisions of the charter of
1691 were transferred bodily to the Massachusetts constitu-
tion of 1780, which is now in force, and which, as Mr. Bryce
remarks !, profoundly influenced the convention that prepared
the federal constitutio of the United States in 1787.

Thus from the same germs whre developed the independent
republic of the West and the dependent empire of the East.

Y American Commonwealth, pt. 2, chap. xxxvii. See also Lyall, British
Domnion iy.’ndia, P. 54.
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The Massachusetts Company may be taken as the typoe of Other
the bodies of adventurers who during the early part of the ﬁn l,l:;
seventeenth century were trading and settling in the newly ::.’:i;a.
discovered continent of the West. It may be worth while to
glance at the associations of English merchants, who, at the
date of the foundation of the East India Company, were
trading towards the East. Of these the most important were
the Russia or Muscovy Company and the Levant or Turkey
Company %

The foundations of the Russia Company * were laid by the gr:ssls
discoveries of Richard Chancellor. In 1553-54 they were e
incorporated by charter of Philip and Mary under the name
of  the Merchants and Adventurers for the discovery of lands
not before known or frequented by any English.’ They were
to be governed by a court consisting of one governor (the first
to be Sebastian Cabot) and twenty-zight of the most sad,
discreet, and learned of the fellowships, of whom four were
to be called consuls, and the others assistants. They were to
have liberty to resort, not only t¢ all parts of the dominions
of ‘ our cousin and brother, Lord John Bazilowitz, Emperor
of all Russia, but to all other parts not known to our subjects.’

And none but such as were free of or licensed by the Company
were to frequent the parts aforesaid, under forfeiture of ships
and merchandise—a comprehensik?e monopoly.

In 1566 the adventurers were again incorporated, not by
charter, but by Act of Parliament, under the name of * the
fellowship of English Merchants for discovery of new trade?’
with a monopoly of trade in Russia, and in the countries

t A good account of the great trading companies is given by? Bonnas-
sieux, Les Grandes Compagnies de Commerce (Paris, 1892). See also Causton
a.‘ud Keene, The Early Chartered Companies (1896), the article on ¢ Colonies,
Government of, by Companies’ in the Dictionamy of Polstical Economy, the
article on ‘Chartered Companies’ in t&g Encyclopaedia of the Laws of England,
and Egerton, Origin and Growth of English Colonses (1903). .

* As to the Russia Comapany, see the Introduction to Early Voyages to
Russia in the publications of the Hakluyt Society.

* This is said to have been the first Baglish statute which established an
exclusive mercantile corporation.
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of Armenia, Media, Hyrcania, Persia, and the Caspian
Sea. _

In the seventeenth century they were compelled by the
Czar of the time to share with the Dutch their trading privi-
leges from the Russian Government, and by an Act of 1698,
which reduced their admission fine to £5°, their doors were
thrown open. After this they sank into insignificance,

A faint legal trace of their ancient privileges survives in
the extra-territorial character belonging for marriage purposes
to the churches and chapels formerly attached to their factories
in Russia. Some years ago they existed, perhaps they still
exist, as a dining club 2, ’

The Levant Company > was founded by Queen Elizabeth
for the purpose ol developing the trade with Turkey under
the concessions then recently granted by the Qttoman Porte.
Under arrangements made with vaiious Christian powers and
known as the Capitulations, foreigners trading or residing in
Turk8gswere withdrawn from Turkish jurisdiction for most
civil and criminal purposes. The first of the Capitulations
granted to England bears date in the year 1579, and the
fivst charter of the Levant Company was granted two years
afterwards, in 1581. This charter was extended in 1593,
renewed by James I, confirmed by Charles II, and, like the
East India Company’s ch;xrters, recognized and modified by
various Acts of Parliament. §

The Levant Company attempted to open an overland trade
to the East Indies, and sent merchants from Aleppo to Bag-

dad and thence down the Persian Gulf. These merchants
obtained articles at Lahore and Agra, in Bengal, and at
Malacca, and on their return to England brought information
of the profits to be acquired by a trade to the East Indies.
In 1593 the Levant Uompany!obtained & new charter, em-

powering them to trade to Inflia overland through the terri-

! 10& 11 Will. IL, c. 6.
¢ MacCulloch, Dictionary of Commerce, 1871 edition,
3 Asto }be Levant Company and the Capitulations, see below, p. 353.
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tories of the Grand Signor. Under these circumstances it is
not surprising to-find members of the Levant Compeny
taking an active part in the promotion of the Esst India
Company. Indeed the latter Company was in a sense the
outgrowth of the former. Alderman Thomas Smith, the
first Governor of the East India Company, was at the same
time Governor of the Levant Company, and the adventures
of the two Companies were at the outset intimately connected
with each other. At the end of the first volume of court
minutes of the East India Company are copies of several
Jetters sent to Constantinople by the Levant Company.

Had history taken a different course, the Levant Company
might have founded on the shores of the Mediterranean an
empire bult up of fragments of the dominions of the Ottoman
Porte, as the East India (ompany founded on the shores of
the Bay of Bengal an empire bwlt up of fragments of the
dominions of the Great Mogul. But England was not a
Mediterranean power, trade with the East had been deflected
from the Mediterranean to the Atlantic, and the causes which
had destroyed the Italian merchant states were fatal to the
Levant Company As the East India Company grew, the
Levant Company dwindled, and in 1825 it was formally
dissolved.

To return to the East India Conipany.

During the fildt twelve years of its existence, the Company The
traded on“'the principle of each subscriber contributing :T)‘;:;::
separately to the expense of each woyage, and reaping the
whole profits %his subscription. The voyages during these
years are therefore known in the annals of the Company as
the ‘separate voyages.” But, after 1612, the subscribers
threw their contributions into a  joint stock,” and thus con-
verted themselves from a regulated company into a joint-stock
compayy, which however dithered widely in its®constitution
from the joint-stock companies of the present day. ’

In the meantime James I had in 1609 renewed the charter James I's
of Elizaheth, and made it perpetual, subjeot to determination :’m 4
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after three years’ notice on proof of injury to the nation.
The provisions of this charter do not, éxeept with regard to
its duration, differ in any material respeot fsom those of the
charter of Elizabeth.

It has been seen that under the charter of Elizabeth the
Company had power to make laws and ordinances for the
government of factors, masters, mariners, and other officers
employed on their voyages, and to punish offenders by fine
or imprisonment. This power, was, however, insufficient for
the punishment of grosser offences and for the maintenance
of discipline on long voyages. Accordingly, the Company
were in the habit of procuring for each voyage a commission to
the ‘ general ’ in command, empowering him to inflict punish-
ments for non capital offences, such as murder or mutiny, and
to put in execution ‘ our law called martial 1.’

This course was followed until 1615, when, by a Royal
grant of December 16, the power of issuing commissions
embodying this authority was given to the Company, subject
to a proviso requiring the verdict of a jury in the case of
capital offences.

By 1623 the increase in the number of the Company’s settle-
ments, and the disorderhness of their servants, had drawn
attention to the need for further coercive powera. Accord-
ingly King James I, by a gtant of February 14, 162} 2, gave
the Company the power of issuing similar commissions to
their presidents and other chief officers, authorizing them to
punish in hke manner offences committed by the Company’s
servants on land, subject to the hike proviso as to the sub-
mission of capital cases to the verdict of a jury=—"

<

! For an example of a sentence of capital pumshment under one of these
commissions, see Kaye, Admimstration of East Inda Company, p. 66.
In transactions with nativgs the Company's servants were nominally sub-
Ject to the native cowtts. Rights of gutra-mural jurisdiction had not yet
been ¢laimed. e

* The double date here and elsewhere indicates a reference to the three
months, January, February, March, which according to the '0ld Style
closed the old year, while under the New Style, introduced in 1751 by the
Aot 24 Geo. I, c. 23, they begin the new year.
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The history of the Company during the reigns of the first conmu
two Stuarts and the period of the Commonwealth is mainly 7, anh -
occupied with their contests with Dutch competitors and English
English rivals.

The massacre of Amboyna (February 16, 162%) is the Massacre
turning-point in the rivalry with the Dutch. On the one i’,ﬁ;‘f:
hand it enlisted the patriotic sympathies of Englishmen at
home on behalf of their countrymen in the East. On
the other hand it compelled the Company to retire from the
Eastern Archipelago, and concentrate their efforts on the
peninsula of India.

Under Charles I the extensive trading privileges of the Courten’s

Company were seriously limited. Sir William Courten, mﬂcm‘
through the influence of Endymion Porter, a gentleman of
the bedchamber, obtained from the king a licence to trade
to the East Indies independently of the East India Company.
His association, which, from a settlement established by it at
Assada, in Madagascar, was often spoken of as the Assada
Company, was a thorn in the side of the East India Company
for many years.

Under the Commonwealth the intervention of ths Protector Crom-
was obtained for the settlement of the Company’s differences byl

relations
both with their Dutch and with their English competitors, to the

_ * Company.

By the Treaty of Westminster il 1654, Cromwell obtained
from the Dutch payment of a sum of £85,000 a8 compensa-
tion for the massacre of Amboyna and for the exclusion of
the Company from trade with the Spica Islands. Difficulties
arose, however, as to the apportionmént of this sum among
the several joint stocks of which the Company’s capital was
then composed, and, pending their settlement, Cromwell
borrowed £50,000 of the sum for the expenses of the State.
He thus anticipated the policy subsequently adopted b);
Montagu and his successors®ef compelling the Company to
grant pnbl&c loans as a prica for their privileges.

‘gnmmdy the Company obtained froma Cromwell in 1657 won’

c

3 harter under which the ‘rump of Courten’s Association "h“lss,f" of
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was united with the East India Company, and the different
stocks of the Company were united into a new joint etock.
No copy of thus charter is known to exist. Perhaps it was
considered impolitic after the Restoration to preserve any
evidence of favours obtained from the Protector.

During the period after the Restoration the fortunes of
the Company are centred in the remarkable personality of

storstion. Qir Jogiah Child, and are depicted in the vivid pages of Macau-

Charles

I1's

charter o

1662,

lay. He has described how Child converted the Company
from a Whig to a Tory Association, how he induced James II
to become a subscriber to its capital, how his policy was
temporarily baffled by the Revolution, how vigorously he
fought and how lavishly he bribed to counteract the growing
influence of the rival English Company.

Marks of royal favour are conspicuous in the charters of
the Restoration period.

The charter granted by Charles II on April 3, 1661, con-

¢ ferred new and important privileges on the Company. Their

constitution remained practically unaltered, except that tha
joint-stock principle was recognized by giving each member
one vote for every £500 subscribed by him to the Company’s
stock, But their powers were materially increased.

They were given ‘ power and command ’ over their fortresses,
and were authorized to appoint governors and other officers
for therr government. The governor and council of each
factory were empowered ‘to judge all persons belonging to
the said Governor and Company or that shall be under them,
in all causes, whether civil or criminal, acc(yling to the laws
of this kingdom, and to execute judgement accordingly.’
And the' chief factor and council of any place fof which there
was no governor were empowered to send offenders for punish-
ment, either to a placewhere there was a governor and council,
or to Englarid. -

The Company were also empowered to send ships of war,
men, or ammunition for the security and defence of their
factories and places of trade, and ‘to choose commanders



1] HISTORICAL INTRODUCTION 17

and officers over them and to give them power and authority,

by commission under their common seal or otherwise, to
continue or make peace or war with any people that are not
Christiang, in any places of their trade, as ghall be for the

most advantage and benefit of the said Governor and Com-

pany, and of their trade” They were further empowered to

erect fortifications, and supply them with provisions and
ammunition, duty free, ‘ as also to transport and carry over

such number of men, being willing thereunto, as they shall

think fit,” to govern them in a legal and reasonable manner,

to punish them for misdemeanour, and to fine them for breach

of orders. They might seize unlicensed persons and send

them to England, punish persons in their employment for
offences, and in case of their appealing against the sentence

seize them and send them as prisoners to England, there to

1¢cceive such condign punishment as the merits of the offenders’

cause should require, and the laws of the nation should

allow.

With regard to the administration of justice, nothing Arrapge-

appears to have been done towards carrying into effect the Myni® for

admins-

provisions of the charter of 1601 till the year 1678, At tration of
justice at

Madras, which was at that time the cluef of the Company’s Madras
settlements in India !, two or more officers of the Company L‘;;i}’f“‘
used before 1678 to sit as justices In the ¢ choultry ’ to dispose °®2tW*Y-
of petty cases, but there was no machinery for dealing with
serious crimes 2,

In 1678 the agent and council at Madras resolved that,
under the charter of 1661, they had power to judge all persons
living under them in all cases, whether criminal or civil,
according to the English laws, and to execute judgement
accordingly, and it was determined that the governor and
council shonld sit in the chapel in the fost on every Wednesday

and Saturday to hear and judge all causes, Bt this high

! The settlement of Madras or Fort St. George had boen erected into
& Presidency in 1631,
! Bee Wheelcr, Madras in Giden Tsmes.

ILBER] C
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vourt was not to supersede the justices of the choultry, who
were still to hear and decide petty cases.

In the meantitne the port and island of Bombay, which
had, in 1661, beenceded to the British Crown as a part of the
dower of Catherine of Braganza, were, by a charter of 1669,
granted to the East India Company to be held of the Crown,
‘ a8 of the Manor of Greenwich in free and common soccage,’
for the annual rent of £10.

And by the same charter the Company were authorized to
take into their service such of the king’s officers and soldiers
as should then be on the island, and should be willing to serve
them. The officers and men who volunteered their services
under this power became the cadets of the Company’s ‘ 1st
European Regiment,” or ‘ Bombay Fusiliers,” afterwards the
103rd Foot.

The Company were authorized, through their court of
committees, to make laws, orders, ordinances, and constitu-
tions for the good government and otherwise of the port and
island and of the inhabitants thereof and, by their governors
and other officers, to exercise judicial authority, and have
power and authority of government or command, in the
island, and to repel any force which should attempt to inhabit
its precincts without licence, or to anhoy the inhabitants.
Moreover, the principal governor of the island was empowered
¢ to use and exercise all those powers and authorities, in cases
of rebellion, mutiny, or sedition, of refusing to serve in wars,
flying to the enemy, forsaking colours or ensigns, or other
offences against law, custom, and discipline military, in as
largeand ample manner, to all intents and purposes whatsoever,
as any éaptain-genera.l of our army by virtue of his office has
used and accustomed, and may or might lawfully do.’

The transition of tle Company from a trading association
to a territofial sovereign invested with powers of civil and
military government is very apparent in these provisions,

Further attributes of sovereignty were soon afterwards
conferred
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By a charter of 1677 the Company were empowwﬁd to Charter
coin money at Bombay to be called by the name of * rypees, grauiag
pices, and budjrooks,’ or such other names as the C(nnp&ny P "’
might think fit. These coins were to be current in the Eas’o
Indies, but not in- England. A mint for the coinage of
pagodas had been established at Madras some years before.

The commissioners sent from Surat! to take possession of Adminis-
Bombay on behalf of the Company made a report in which ;Eﬁ;‘:ﬁ
they requested that a judge-advocate might be appointed, m°$‘;:i
as the people were accustomed to civil law, Apparently, as teenth
s temporary measure, two courts of judicature were formed, i
the inferior court consisting of a Company's civil officer
assisted by two native officers, and having limited jurisdiction,
and the supreme court consisting of the deputy governor and
couneil, whose decisions were to be final and without appeal,
exceptb in cases of the greatest necessity,

By a charter of 1683, the Company were given full power Charter
to declare and make peace and war with any of the * heathen (g’ifvigz:‘
nations > being natives of the parts of Asia and America ;’:1‘:;“’ to
wentioned in the charter, and to ‘raise, arm, train, and forces and
muster such military forces as to them shall seem.requisite suarmal
and necessary ; and to execute and use, within the said 2% and

establish-

plantations, forts, and places, the law called the martial law, mg Court
tor the defence of the said forts, places, and plantations ?nirsltz}.
against any foreign invasion or domestic insurrection or
rebellion.” But this power was subject to a proviso reserving
to the Crown ‘ the sovereign right, powers, and dominion over
all the forts and places of habitation,” and ‘ power of making
peace and war, when Wwe shall be pleased to interpose our
royal anthority thereon.’

By the same charter the king established a court of judi-
cature, to be held at such giace or PMaces as tlm Company
might direct, and to consist’of ‘ one person learned in the

* Bombay was then subordinate to Burat, whore s factory had been

ostablished ag carly as 1612, snd where thero was a president with a council
of eight members,

02
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civil law, and two assistants,’ to be appointed by the Company;
The court was to have power to hear and determine all caseg
of forfeiture of ships or goods trading contrary to the charter,
and also all mercantile and maritime cases concgrning persens
coming to or being in the places aforesaid, and all cases c?
trespasses, injuries, and wrongs donc or committed upon thp
high seas or in any of the regions, territories, countriés og
places aforesaid, concerning any persons residing, being, of
coming within the limits of the Company’s charter. Th
cases were to be adjudged and determined by the court, accord-
ing to the rules of equity and good conscience, and a.cco'rdiné
to the laws and customs of merchants, by such procedure as
they might direct, and, subject to any such directions as the
judges of the court should, in thewr best judgement and
discretion, think meet and just.

The only person learned in the civil law who was sent out
to India 1n pursuance of the charter of 1683 was Dr. John
St. John. By a commission from the king, supplemented
by a commission from the Company, he was appointed judge
of the court at Surat. But he soon became involved in
disputes with the governor, Sir John Cluld !, who limited lus
jurisdiction to maritime cases, and appointed a separate judge
for civil actions.

At Madras the president.l of the council was appointed to
supply the place of judge-advocate till one should arrive.
But this arrangement caused mwuch dissatisfaction, and it
was resolved that, instead of the president’s accepting this
appointment, the old court of judicature should be continued,
and that, until the arrival of a judge-advocate, causes should
be heard under it as formerly in accordance with the charter
of 1661.

Charter of In 1686 James II Yranted fhe Company a charter by
G, which he renewed and confirméd their formet“privileges, and
authorized them to appoint ‘admirals, vice-admirals, rear-
admirals, captains, and other sea officers’ in any of the

1 A brother of 8ir Josiah Child.
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Company’s ships within the limits of their charter, with
power for their naval officers to raise naval forces, and to
exercise and use ‘ within their ships on the other side of the
Cape of Good Hope, in the time of open hostility with some
other nation, the law called the law martial for defence of
their ships against the enemy.’ By the same charter the
Conrpany were empowered to coin in their forts any species
of money usually coined by native princes, and it was declared
fhat these coins were to be current within the bounds of the
charter.

The provisions of the charter of 1683 with respect to the
Company’s admiralty court were repeated with some meodi-
fications, and under these provisions Sir John Biggs, who
had been recorder of Portsmouth, was appointed judge-advo-
cate at Madras.

Among the prerogatives of the Crown one of the most Establish-
important 18 the power of constituting municipal corporations xz:ti‘.ﬁ{
by royal charter. Therefore it was a signal mark of royal V‘n:iti;f
favour when James II, in 1687, delegated to the East India
C'ompany the power of establishing by charter a municipality
at Madras. The question whether this charter should be
passed under the great seal or under the Company’s seal was
discussed at a cabinet council. The latter course was eventu-
ally adopted at the instance of the governor and deputy
governor of the Company, and the reasons urged for its
adoption are curious and characteristic. The governor
expressed his opinion that no persons in India should be
employed under immediate commission from His Majesty,
‘because the wind of extraordinary honour in their heads
would probably render them so haughty and overbearing
that the Company would be forced to remove them.” He
was evidently thinking of the receat differences between
Sir John Childend Dr. §t. John, and was alive tb the dangers
arising from an independent judiciary which in the next
century were to bring about the conflicts between Warren
Hastings and the Calcutta supreme court.
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Charter of Accordingly the charter of 1687, which established a

1687,

municipality and mayor’s court at Madras, proceeds from
the Company, and not from the Crown. It recites ‘the
approbation of the king, declared in His Majesty’s Cabinet
Council ! the eleventh day of this instant December,” and
then goes on to constitute a municipality according to the
approved English type. The municipal corporation is to
consist of a mayor, twelve aldermen, and sixty or more
burgesses. The mayor and aldermen are to have power to
levy taxes for the building of a convenient town house or
guild hall, of a public gaol, and of a school-house for the
teaching of the Gentues or native children to speak, read,
and write the English tongue, and to understand arethmetick
and mcerchants’ accompts, and tor such further ornaments
and edifices as shall be thought convenient for the honour,
interest, ornament, security, and defence’ of the corporation,
and of the inhabitants of Madras, and for the payment of
the salaries of the necessary municipal officers, including
a schoolmaster., The mayor and aldermen are to be a court
of record, with power to try civil and criminal causes, and
the mayor and three of the aldermen are to be justices of the
peace. There is to be an appeal in civil and criminal cases
from the mayor’s court to ‘ our supreme court of judicature,
commonly called our court of admiralty.’ There is to be
a recorder, who must be a discreet person, skilful in the laws
and constitutions of the place, and who is to assist the mayor
in trying, judging, and sentencing causes of any considerable
value or intricacy. And there is to be a town clerk and clerk
of the peace, an able and discreet person, who must always
be an Englishman born, but well skilled in the language of East
India, and who is to be esteemed a notary public.

Nor are the ornamehtal parts of municipal life forgotten.
‘ For the greater solemnity and to attract respect and rever-

*
! This formal recogntion of the existence of a cabinet council is of con-
stitutional interest. But of course the cabinet council of 1687 was a very
dufferent thing from the cabinet council of the present day.



1] HISTORICAL INTRODUCTION 23

ence from the common people,’ the mayor is to ‘ always have
carried before him when he goes to the guild hall or ofher
place of assembly, two silver maces gilt, not exceeding three
feet and a half in length,” and the mayor and aldermen may
¢ always upon such solemn occasions wear scarlet serge gowns,
all made after one form or fashion, such as shall be thought
most convenient for that hot country.’ The burgesses are,
on these occasions, to wear white ¢ pelong,” or other silk gowns.
Moreover, the mayor and aldermen are ‘ to have and for ever
enjoy the honour and privilege of having rundelloes and
kattysols 1 born over them when they walk or ride abroad
on these necessary occasions within the limits of the said
corporation, and, when they go to the gwmld hall or upon any
other solemn occasion, they may ride on horseback in the same
order as is used by the Lord Mayor and aldermen of London,
having their horses decently furnished with saddles, bridles,
and other trimmings after one form and manner as shall be
devised and directed by our President and Council of Fort
St George.’

The charter of 1687 was the last of the Stuart charters Com-
affecting the East India Company. The constitutional fooY ¢
listory of the Company after the Revolution of 1688 may °f 1689
be appropnately ushered in by a reference to the resolution
which was passed by them in that year.

‘ The increase of our revenue is the subject of our care as
much as our trade ; ’tis that must maintain our force when
twenty accidents may interrupt our*trade; ’tis that must
make us a nation in India ; without that we are but & great -
number of interlopers, united by His Majesty’s royal charter,
fit only to trade where nobody of power thinks it their
mterest to prevent us; and upon this account it is that the
wise Dutch, in all their general advices that we have seen,
write ten pagagraphs conlerning their govetnment, their
civil and military policy, warfare, and the increase of their
revenue, for one paragraph they write concerning trade.’

! Umbrellas and parasols.



