
• 

JJ HISTORICAL INTRODUCTION 79 

and for increasing and further defining the powers of super

intendence and direction exercised by the Board of Control. 

The patronage of the Company is preserved, subject to the 

approval of the Crown in the case of the higher offices, and of 

the Board of Control in certain other cases. 

The number of king's troops to be paid for out of the 

Company's revenues is not to exceed 20,000, except in case 

of special requisition. In order to remove doubts it is 

expressly declared that the Government in India may make 

laws, regulations, and articles of war for their native troops, 

and provide for the holding of courts-martial. 

The local Governments are alRo empowered to impose taxes 

on persons suhject to the jurisdiction of the supreme court, 

and to punish for non-payment. 

,Justices of the pcace are to have jurisdiction in cases of 

assault or trespass committed by British Fmbjects on natives 

of India, and also in caReA of Rl1laU debts due to natives from 

British subjects. Special provision is made for the exercise 

of jurisdiction in criminal cast's over British subjectR r~siding 

more than tt'n miles from a prt'sidt'ncy town; and British 

Ruhjects residing or trading, 01' occupying immovable property, 

more than ten miles from a pft'sidency town aft' to be subject 

j () tilt' j urisdictioll of tht' local civil courts. 

And, finally, spt'cial penalties are' enacted for theft, forgery, 

perjury, and coinagc offences, the existing provisions of the 

eommon or statute law being apparently considered insufficient 

for dealing adequately with these offences. 

The imperial legislation for India during the interval between Legisla-

1813 and 1833 does not present many features of importance. t~~een 
An Act of 18141 removed doubts as to the powers of the 1813 and 

1833. 
Indian Government to levy duties of customs and other taxes. 

in ihe first instance, be t'mployed in securing the regull>r payment of divi
dends to the proprietol8 of stock, and should then be applied for the benefit 
of the territory. Tht' last-mentioned applications to be suspended only 
so long as the burden of dt'bt on the tt'rritory continued below a certain 
specified amount. 

I 54 Gao. III, c. lOS. 
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An Act of ISIS 1 gave powt'r to extend tllt' limits of the 

presidency towns, and amended some of the minor provisions 

of the Act of 1813. 
An Act of 1818 2 removed doubts as to the validity of 

certain Indian marriages, a subject which has always pre

sented much difficulty, but which has now been dealt with 

by Indian legislation I. 

An Ac.t of 1820 4 enabh,d tIlt' East India Company to 

raisl' and maintain a corps of volunteer infantry. 

An Act of 1823 5 charged the revenues of India with th(' 

payment of additional sums for the pay and pensions of 

troops serving in India, and regulated the pensions of Indian 

bishops and archdeacons, and the salaries and pensions of 

the judgt's of the suprtlme courts. 

The same Act authorized the grant of a charter for It su

preme cour,t of Bombay in substitution for tlw recorder's court. 

The prohibition on settling in India without a lic!'nce 

was still rptained. But restridions on Indian trade wprt' 

gradually removed, and <.J. consolidating Act of 1823 G ex

press1y declared that trade might be carried on in British 

ve~sels with all places within the limits of th!' Company's 

charter except China. 

Another Act of 18237 consolidated and amended the laws 
f, 

fill' punishing mutiny and desertion of officers and soldiers 

in the Company's service. 

An Act of 1824 8 transferred the island of Singapore to 

the East India Company. 

Acts of 1825 ~ and 1826 10 further regula.~ the salaries 

of Indian judges and bishops, and regulated th!' appointment 

of juries in the presidency towns. 

1 55 Geo. III. c. 84. 
3 See Acts III & XV of 1872. 
6 4 Geo. IV, c. I!. 
7 4 Geo. IV, c. 8r. 

< • a. ~ 
2 58~0. III, c. 84. 
1 I Geo. IV, c. 99. 
• 4 Geo. IV, c. 80. 

• 5 Geo. IV, c. 108. Singapore was placcd under the Colonial Office' by 
the Straits Settlements Act, 1866 (29 & 30 Vict. c. II5, 8. I). 

• 6 Goo. IV, c. 85 1. 7 Geo. IV, c. 37. 
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An Act of 1828 1 declared the real estates of British subjects 

dying within the jurisdiction of the supreme courts at the 

presidency towns to be nable for payment of their debts. 
Other Acts of the same year applied the East India. Mutiny 

Act to the force known as the Bombay Marine 2, and extended 

to the East Indies sundry amendments of the English crimina! 
law 3. 

And an Act of 18324 authorized the appointment of 
persons other than covenanted civilians to be justices of the 
peace in India, and repealed the provisions requiring jurors 

to be Uhrh!tians. 

When the time came round again for nlnewing the Com- Charter 

paIlY's charter, Lord William Bentinck's peaceful regime had ~~;3~f 
lasted for five years in India; the Reform Act had just 
been eanied in England, and Whig principles were in the 
'L~t'pndant. Bentham's views on legislation and oodificatioll 

\\ere exercising much intiuenee on the minds of law reformer:; . 

.\laeaulay wa:; in Parliament, and was secretary to the Board 

of Control, and James Mill, ReRthaln"s disciple, was the 
.t'Al1miner of India correlSpondence at the India House. The 

Chat tt'l' Act of 18335, like that of 1813, was preceded by 
careful inquiries into the adlllini::;tration of India. It intw

duced important ehange:; into the, cOllstitution of the .East 

India Company and the sy::;tem of Indian administra
tion. 

The territorial possessions of the Company were allowed to 
l'{'main under their government for another t{'rm of twenty 

yearl:!; but weJ\e to be held by the Company 'in trust for 

His Majel:!ty, tIs heirs and successors, for the service of the 
Uovernment of India.. , 

The CompanY'&/~nopoly of the China trade, and of the 
tea trade, was finany taken away. 

I 9 Gee. IV, c. 33. J 9 tleo. IV, c. 72. 
J 51 Geo. IV, c. 74. • 2 & 3 WIll. IV, c. 117. 
o 3 & 4 Will. IV, e. 85. The Act Teceived the Royal Assent on August 28, 

1833. but dill not come into operatilln. exoept as to appointments and the 
hke, until April 22, }834 (s. 117) 

lLUEB1.' 
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The Cotnpa.ny were required to close their commoroial 
business and to wind up their affairs with all convenient speed. 
Their territorial and other debt8 were charged on the revenues 
of India, and they were to receive out of those revenuctl 
an annual dividend at the rdte of £10 108. per cent. on the 
whole amount of their capital stock (i. e. £630,000 a year), 
"ut this dividend watl to be subject to redemption by Parlia
ment on payment of £200 sterling for every £100 stock, 
and for the purpose of this redemption a sum of two million 
pounds Was to be paid by the Company to the National Debt 
Commissioners and accumulated with compound intere8t until 
it reached the sum of twelve million8 1• 

The \'ompany, whilc deprived of their conuncrcial function8, 
retained their !tdministrative and political powers, under 
the system of double government instituted by pre" ioutl 
Acts, aud, ill particular, continued to exercise their rights 
of patronage over Indian appointmenh;. The constitution of 
the Board of Control wab modified, but as the powers of the 
Board were executed by its president the modification,s had 
no practical effect. The Act re-enacted provisions of former. 
Acts as to the ' secret committee' of the Court of Directortl, 
and the ditlpatehes to be sent through that committee, and 
it simplified the formal i\ile of tho Company by authorizing 
it to be called tho East India Uompany. 

No very material alteration wab made in the hytltem on 
which the executive government was to be oarried on ill 
India. 

The Huperintendence, direction, and control of the whole 
oivil and military government were expressly vested in a 
governor-general and coullcillors, who were to be tltyled 
'the Governor-General of India in Council~.' This council 
watl increased. by the addition of a fourth ordinary member, 

I As to the financial arrangemcnt!! made under these provisions, lice the 
endence of Mr. Melvlll before the Lords Commlttee of 1852. 

11 It will be remembered that the Governor-General had been We \'IOUbly 

the Govcl'IloL-Gcncral ot Bengal in Uounud. 
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who was not to be one of the Oompany'tl I>ervantl>, a.nd wa.s 

not to be entitled to act 801> member of council except for 
legislative purposes 1. It need hardly be stated that the 

fourth member was Macaulay. 
1'he overgrown Presidency of Bengal J was to be divided 

into two distinct presidenciel>, to be called the Pr'etsidency 
of :Fort William and the Presidency of Agl'a. But thftl 

provision never came into operation. It wal:! suspended 

by an enactment of 1835 (5 & u Will. IV, c. 52), and the 
I:!ullpenllion WaH continued indefinitely by the Charter Act 

of 1853 (16 & 17 Vict. c. 95, s. IS)· 
The intention was that e.ach of the four pl'esidenciel:!, 

Fort William, Fort St. George, Bombay, and Agra, I:!hould 

have, for executive purpolles, a governor. and council of 

it::; own. But the governor-general and hill council were 
to be, for the present, the governor and council of Fort 

William, and power wall given to reduce the members of 

the council, or even suspend them altogether and vcst too 
executive control in a governor alone J. 

Important alteratioll!> were made by the Act of 1833 in 
the legil:!lative powers of the Indian Government. . At that 

date there were five different bodies oi Iltatute law ill force· 

in the (Indian) empire. l!'irst, t\10ro was the whole body 
of statute law existing ::;0 far as it was applicable, which 

wa::; introduced by the Oharter of George I and which applied, 

1 • Tho duty of the fourth ollhnary mClIIucl' > (under the Act of 11;33) 
. wab (;onfined entirely to the bublect of legtslatlOn; he had no power to bit 

or ,ote except at lll('etmgs for thc purpose of makmg law!! and regulatlOlls ; 
,Illd It was only by COUltesy, and not by right, that he was allowed to sec 
'ho papers or cO.I{~~pondcncc, or to be made aC'luamied WIth the dehoora
LlOll'! of Uovemment upon any subject not immediately oonnected Willi 

legislation.' Minute by /:llr Barnes Peacock of November 3. 1859. 
J It hed been increaaed by the ildditlOn of Bena.res in 1775, of the modern 

Onssa in 1803, of large temtori(;)ll in the North-West in 1801-1803, and of 
Astlam, Arakan, and Tenasserim ia 1824. 

3 The poiver of reduction was exercised in 1833 by reducing the number 
at ollhnary members of the Madras &l\l-d Bombay councils from three to 
two (P.olitical Dispateh of Dooember J7. 1833). 'l'hl' original intention was 
to a.bolish the oouneils of the'minor pluidenoiel:!, but, at the instanee of the 
Court ot Dlrector~. thci! l'etcntl()ll was left optional. 

G Z 
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at least, in the presidency towns. Secondly, all English Actl:l 
subsequent to that date, which were expressly extended 
to a.ny palt of India Thirdly, the regulations of the governor
general's council, which commence with the Revised Code of 
1793, conta.ining forty-eight regulations, all passed on the 
same day (which embraced the results' of twelve yea-rs' ante
cMent legislation), and ~ere continued down to the year 1834. 
They only had force ill'the territories of Bengal. :Fourthly, 
the regulations of the Madra.s council, which spread over the 
period of thirty-two years, from 18Q2 to 1834, add are lwereJ 
in force in the Presidency of :Fort ~t,. George. .Fifthly, the 
regulation!:; of the Bombay 00de, which began ·with the revised 
code of Mr. Mnnntstuart Elphinstone in 1827, comprising the 
results of twenty-eight years' previous legisla~ioll, and were 
also continued into 1834, having force and validity in the 
Presidency of Fort 81. David J • 

. In 1833,' says Mr. Cowell in contiuuation, 'thc attentiou 
of Parliament was directed to three leading \ iees in the 
process of Indian government. The first was in the nature 
of the laws and regulations; the second was in the ill-defined 
authority and power from which t.hese various laws and regula
tIOus emanated; and the third was the anomalous and some
time:; confiicting judicatu,res by which the laws were ad
ministered. ' 

The Act of 1833 vested the legislative power (If the Indian 
Government exclusively ill the Governor-General in Counc.il, 
who had been, as has been seen, reinforced by the addition 
of a fourth legiblative member. The four Presidential Govern
mentt; were merely authorized to submit to the (loycrnor
{Jeneral ill Council' drafts or projects of any laws or regula
tipns which they might think expedient,' and the Governor
General in 00uncil was required to take these drafts and 
projects into consideration and to communicate his resolu
tions thereon to the Government proposing them. 

1 Gowell, 'l'ugorc Lectures of I87.!. :For 'l!'ortt::lt. David' reau' Bomuay. 
oce also liarington's AJlaly~t~ 0/ the Bengal Begalat"lOn8. 
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The Governor-General in Council waif ~xpressly empowert'd 
,to make laws and regulation&-

(a) for repealing. amending, or altering any laws or regula
tions whatever, for the time being in force in the Indian 
territories; 

(b) for an llersons, whether British or native, foreigners or 
others, and for all ('ourts of justict", whether establishe~ 
by charter or otherwise, and the jurisdiction thereof; 

(c) for all places and things whatsoever within and through
out the whole and.every part of the said territories. 

(d) for all servants of the Company within the dominions 
of princes and States in alliance with the Company; and 

(f) as articles of war for the government of the native 
officers: and soldi,erE!' in the mIlitary service of the 
Company, and for the administration of justice by 
courts-martial to be holden on such officers amI 
soldiers. 

Hut this power was not to extt'nd to the making of any 
laws and regulations-

(I) which should repeal, vary, or sllspt'nd any of the pro
visions of the Act of 1833, or of the Acts for punishing 
mutiny and desertion of officers and soldiers in tlit' 
servict" of the ('rown or of \he ('ompany; or 

(II) which should affect any prerogative of the Crown, or 
the authority of Parliament, or the constitution or 
rights of the Company, or any part of the unwritten 
It.ws or constitutions of the United Kingdom, whereon 
may depend the allegiance of any person to the Crown, 
or the sovereignty or dominion of the C'rown over tht, 
Indian territories; or 

(IIi) Without the previous sanction of the Court of Dirertors, 
which should empower any court other than a char
tered court to sentenc(' to death any of His Majesty's 
natural-born subjects born in EU1:t>Pe, or their rhiIdren, 
or abolish any of the (lhartered COlli ts I, 

See Dlgest, 8, 63. 
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Thl'r{" waR also an exprE'ss savinp; of thf' right of 

Parliament to legislate for India and to repeal Indian 

Acts, and, the better to enable Parliament to exercise 
this power, all Indian laws were to be laid before Parlia

mf'nt. 
Laws madt' nnder the pOWf'rR givf'n by the Ad Wf're to 

1)(' fmbjert to disallowanr!" hy the Court of Directors. acting 

Hndf'!' fllf' Boarrl of ('ontrol. hut , Wl\f'll Jlll\rle, werf' to haYt' 

f'ffert aR Acts of Parliamt'nt, and wt'rt' not to rE'quirt' rt'gifdrn
tion or publication in any court of justict'. 

Tht' lawR made under the Act of 1833 wt're known as Acts, 
nnd took tht' plact' of tht' ' f(\gulatiom; , made undN pr('violls 

Acts of P.1rlidl1lt'llf. 

A comprt'hen'livt' conRolidation and cl)dification of Indian 

ill.WR was contt'mplaterl. Sl'rtion 53 of thf' Art rt'citl'd tlwt 
it waR ' E'xpE'dil'nt that, subjert to Fmrh RpE'('ial arrangemE'njf, 

1'1'1 local C'ircum..,tan('E'R may l't'quirC:', It general flyste1l1 of 

jlldirial t'Atablishments and poll< e, to whiC'h all persons what

fWt'ver, as well Europeans as natives. may be subject, should 
be established in the said territorit's at an early p('riod; and 
that su('h laws as may be applicnhl(' in common to all rlass('fl 

of the inhabitants of the said territories, due regard bt'ing 

had to the rightR, ft'f'lingR,'and p('('uliar uRag!"s of th!" peopl!", 

should bf' enacted; and that all lawR and (,URtomf> having tIll' 
forC'e of law within the Ram!" territories Rhould b{' aSef'f

tained arId e'onsolidated, and, as occaSIOn may require'. 
amended.' 

The Act then went on to direct the Governor-General in 
Council to lSSUf' a commission, to be known as thp 'Indian 

Law Commission,' which was to inquire into thf' jurisdiction. 

powers, and rules of thE' existing courts of justice and police 

establishments in the Indian territories, and aU existing forms 
of judicial procedure, and into the nature and opera.tion of 
all laws, whether civil or C'riminal, written or customary, 

prevailinp- and in force in any part of the Indian territories, 

to which a.ny inhabitants of those territories were then Bub· 
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ject. The commissioners were to report to the Governor
General in Council, setting forth the results of their inquiries, 
and suggesting alterations, and these reports were to be laid 
before Parliament. 

This was the first Indian Law Commission, of which 
Macaulay was the most prominent member 1. Its labours 
resulted directly in the preparation of the Indian Penal Code, 
which however did not become law until 1860, and, indirectly 
and after a long interval of time, in the preparation of the 
Codes of Civil and Criminal Procedure and other codes of 
substantive and adjective law which now form part of the 
J ndian Statute Book. 

Important provisions were made by the Act of 1833 for 
enlarging the rights of European settlers, and for pro
tecting the natiVf's of the country. and ameliorating theit 
condition. 

It was deelared to be lawful for any natural-born subjeC't 
of His MajeAty to procef'd by Sf'a to any port 01' plaee having 
It custom-house establishmf'nt within the Indian te1'ritOlies. 
and to reside thereat, or to proeeed to and reside in or paRA 
thl'Ough any part of thf' territories which were under tIl{' 
Company's government on January I, 1800, or any part of 
th{' countri{'s ceded by the Nabqb of the Carnatic, of the 
province of Cuttack, or of the settlements of Singapore and 
Malacca. These rights might be exercised without the require
ment of any licence. But every subject of His Majesty not 
being a native was, on his arrival in India from abroad, to 
signify on entry, to an officer of customs, his name, place 
of destination, and objects of pursuit in India. A licence 
was still required for residence in any part of India other 
than those above mentioned, but power was reserved to the 
Governor-General in Council, with the previous approbation 

1 His colleagues were another English barrister, Mr. Cam~ron, aftE-rward~ 
law member of council, and two ciVIl servants of thfl Company, Mr. Ma.cl~od 
of the Madras Servire, and 1\<[r. (aft.erwards Sir William) AlldrrBon of the 
Bombay Service. Sir William Macnaghten of the Bengal Service wall also 
appointed, but did not accept the appointment. 
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of the Court of Directors, to dE"dare any sudl part open. and 

remove the obligation of a licence. 
AnothN section expressly enabled any natural-born subject 

of thE" Crown to acquire and hold lands in India. 

ThE" regulations as to licences have long since boon abolished 

or fallen into desuetude. But by s. 84 of the Act of 1833 
the Governor-General in Council was required, as soon as con
veniently might be, to make laws or regulations providinp: 
for the prt'\'('ntion or punishment of the illicit entrance into 

or residencE" in British India of persons not authorized to 
entE"r or residE" therE"in. EffE"rt has beE"n given to this requirE"

mE"nt hy Act III of 1864, under which tlH' GovE"rnment of 
India and local OovprnmentR ('an order forpigners to removE" 

thE"mselveR from British India, and appl'E"hend and dE"tain them 

jf tlH'y \'E"fuse to obey thE" ordpr. UndE"r the same Act the 

GOVPrllor-General in Council can apply to British India, or 
any part thereof. spE"cial provisions as to the rE"porting and 

JieE"nsing of foreigners 1. 

An E"cho of tlH' fears expressed in 18r3 as to tIl(" dangerR 
likely to ariRe from the freE" sE"ttjpment of intE"rlopprR iR to hp 

found in th<' section whi('h, after rpciting that' the removal of 

rf'strictions on thE" intercoursf' of EuropeanR with thE" said 

territories will render it necessary to provide for any mischief 
or dangers that may arisE" therefrom,' requires tIle GovE"rnor
Gf'neral in Council. by laws and rE"gulations, to provide, with 

all convenient sPt'f'O, for tIll' protE"ction of thE" nativE"s of tIll' 

Raid tE"rritorieR from insult and outrage in their pprsons. 
religions, a.nd opinions ~. 

Rf'rtion R7 of tIl(' Act deelared that' no native of thE" said 

tf'rritories, nor any natural-born subjE"ct of HiR MajcRty 
l't'Ridt'nt tht'l'ein. flhnll. hy reason only of his J't'ligion, plarp 

I N£'(, Alter ('ao/tman v. (Joverl1ment oj Bombay, [18941 I. T, R 18 Bombay. 
r,~6. As to 111(' general pOWl'rR of I'xeluding alil'nq frolll BntiRh territor). 
sel' Musgrove v. ('hun Teeong Toy, [18911 L. R. A. (' 272 (exclusion ~f 
Chinesl" from Australia), and an- article in tho Lau' Qliarterltt Re1tt"I(' fOI 

J 897 on ' Alil'n I-egiRlation and the Prerogative of thl' Crown.' 
• :'lee as. 29s-z9!l of the Imhan Penal Code. 
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of birth, descent, colour, or any of them, he disabled from 
holding any place, office, or employment under the Company.' 
The policy of freely admitting natives of India to a share 
in the administration of the country has never been more 
broadly or emphatically enunciated. 

And finally, the Governor-General in Council was required 
forthwith to take into consideration the means of mitigating 

the state of slavery, and of ameliorating the f'ondition of 
alavI'S, and of t'xtinguishing slavery throughout tht' Indian 
territories so soon as such extinction should be practicable 
and safe, and to prepart' and submit to the Court of 
Directorf; drafts of laws on the subject 1. In preparing 
these drafts dup rpgard was to ht' had to the laws of 
marriage and tht'rights and authorities of fathprR and heads 

of familit's. 
The sections of thp Af't which follow thesp broad dpclara

tions of policy are concernfld mainly with regulations relating 
to the ecclpsiastif'al establishments in India and increasing tIl(' 
number of bishoprics to three, and with rt'gulations for tIlt' 
college of Hailt'ybury. 

TIl(' Act of 1833, as sent out to India, was af'f'ompallif'd 
by an explanatory dispatch from the ('ourt of Dirt'('torR, which, 

according to a tradition in the In~ia Offif't', was drafted by 
James Mill 2. 

During tht' twenty yt'ars' interval betwet'n the Chartt'r Af't ~egi$18-

of 1833 and that of 1853 thpre was very little Parliamentary ~~:ween 
legislation on India. 1833 and 

18<;3· 
An Af't of 1835 (5 & 6 Will. IV, c. 52) sURpendNl thp pro-

vir-;ionR of tIl(' Act of 1833 as to tht' diviRlOn of the Pl"f'Ridf'nf'¥ 
of Bf'ngaJ into two presideneit's \ and /tuthorizt'd tIlt' appoinf-

I See Act V of 1843 and ss. 370, 37I of the Indian Penal Code. See also 
Mr. Cameron's evidence before the select committE'e of thE' HOURI' of T.orrlM 
in 1852, and Minutes by Sir H. S. Maine, No. 92. 

2 Kaye, AdminiRtratwn oj tlu> Eaat India Oompany, p. 137. 
l By s. IS of the Charter Act of 1853 (I~ & 17 Vict. c. 95) tbifl slIspension 

was continued llntil the ('.ourt of DiI't'ctono IIno Roam of {1ontrol flhOlllc1 
othflrwise direct. 



Charter 
Act of 
18 53. 

GOVERNMENT OF JNDIA [01, 

ment of It lieutenant-governor for i,he North-Western Pro

vinces 1, The project of establishing an executive council for 

tOO,Bengal and North-Western Provinces was abandoned. 

An Ant of 1B40 (3 & 4 Vict. c. 37) consolidated and amended 
the rndian Mutiny Acts, and empowered the Governor
General)n Council to make regulations for the Indian Navy. 

An Ac~ of 1848 (II & 12 Vict. c. 21) enacted for India a law 
of insolvel)cy. which is still in force in the presidency tmvnR. 

In 1853, during the governor-generalship of Lord Dalhousie, 
it became necessary to take steps for renewing the term of 

twenty years which had been creatl:'d by the Art of 1833, and 
accordingly the last of the Charter ActR (16 & 17 Virt. r. q5) 

was p~ssed in that, ypar. 
It differed from the prpvious Chartt'l' Ads by not fixing 

any definite term for the continuancl' of the powel's, but 
simply providing that the Indian territol'if's should rpmain 
nnder the government of the Company, in truRt for tIll' 

Crown, until Parlianwnt should otherwise din'ct. 
The Act reduced the number of the. directors of the Company 

from twenty-four to eighteen, and providl'd ihat six of theRe 
I'Ihould be appointed by the Crown. 

It continued indefinitely, until the Court of DirertorR and 
Board of Control should otherwise dirert, the RURpension of 
the division of the Bengal PreRidency contemplatpd by til(' 
Act of 1835, but authorizpd the appointment of a. separat(1 
governor for that presidency, distinct from the governor
general z. However, the Act went on to provide that, unless 
and until this separate governor was appointed, the Court 
of Directors and Board of Control might authorizE' the appoint
ment of a lieutenant-governor of BE'ngal. The power of 
appointing a separate governor was neVE'r brought into 

I The first appointment Waf! made in 1836. 
2 Under the A(t of 1833 the Governor-General of India was also GovE'mor 

of Bengal, but during his frequent abseneE's from Cakutta llRE'd to delegatE' 
his functions in thl' latter C'apacity to the senior llIem hE'r of hiR C'onnril. 
See thE' evidenrC' of Rir Herbert Maddoek and Mr. F. MilJf'tt, belor!' thl' 
seleet committee of the House of Lor(ls in 1852. 
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operation, hut the power of appointing a lieutenant-governor 

was ext'rcised in I854, and has been continued ever since. 
By the following section, power was given to the dir~rs 

either to constitute one new presidency, with the same system 
" of a governor and council as in the Presidencies of Madras 

and Bombay, or, as an alternative, to authorize the appoint
ment of a lieutenant-governor. In this cast' also the former 
pOWf'f was never exercisf'd, but a nf'W lif'utt'nant-g(;lYf'rnOf'lhip 
waR cff'ated for the Punjab in 1859 

Further alterations were made by the Act of 1853 in thf' 
machinery for Indian legislation. The' fourth' or leglslativf' 
membf'r of thf' governor-general's counCIl was placed on thf' 
same footing with the older or 'ordinary' members of thf' 
('ouncil by b('ing given a right to sit and vott" at executive 
mef'tings. At the same timf' thf' council was enlarged fOf 

It'giRlativt'' purPObf'R by the addition of legislativt' mt'mbf'fs, 
of whom two Weff' thf' (,hief Justice of Bengal and onf' othf'r 
Rupreme court judge, and the otht"rs werf' Company's RervantR 
of ten years' standing appointed by the several local Govern-
~ments. The result was that the council as constituted for 
legislative purposes under tht" Art of 185'~ consi'lted of twelve 1 

members, namely-

The governor-general. 

The commander-in-chipf. 

'fhe four ordinary memberR of tlJ(' govf'rnor-gf'neml'fl 
council. 

The Chief Justice of Bengal. 
A puisne judge. 
Four repreRentativt" members (paid) 2 from Bpngal, Madra .. 

Bombay, and the North-WeRtern Provinces 
The sittings of the legislativf' council were madf' public 

and their proceedings Wf're officially publiR1U'd. 

1 Power wa~ given bV the Aot of 185 ~ to thE' govemoI'-gt'nt"ral to appoint, 
With the sanctIOn of the Home Govrmment, two oth!'f memhfors from th!' 
('ivIl servic!', but thiS power was neV!'f E'xerC'ised 

~ They recelvE'd sala.rics of £~,()O() a year earh 
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The Indian Law ('ommiSRioll appointf'd llnOf'r the Act of 

1833 had ceased to exist before 1853. It seems to have 
lost much of its vitality after Macaulay's departure from 
India. It lingered on for many years, published periodically 

pondf'rous volumes of reports, on which, in many instances, 

Indian Acts have been based, but did not succeed in effecting 
any codification of the lawR or cURtoms of the country, and 

was finally allowed to expire 1. Efforts Wf're, however. madf' 

by the Act of 1853 to utilizt' its labours. and for this purpost' 
power was given to appoint a body of English commissionerR. 
with instructions to f'xaminf' and consider thf' rf'commenda
tions of the Indian ('ommiRRion 2. 

And. finally tIl<' right of patronage to Indian appointments 

was by tlw Act of 1853 taken away from t hf' Court of Dirf'ctorR 
and dire0tf'd to be f'xerrisf'd in a('cnrdancl:' with regulationR 

frawf'd by the Board of Control. TheRe regulations thrf'w 
t hI' covenanted civil sl:'rvice open to genf'ral competition I. 

In 1855 an Act was passed (18 & 19 Vict. c. 53) whieh 
prohibitf'd tllt' admission of further studentR to Haileybury 

College aftl:'r January 25, 1856, and dirl:'('tl:'d thf' collegf\ 
to be closl:'d on January 31, 1858. 

In 1854' waR paRsed an Apt 4 whi('h haFl had important 

administrative reRults in. India. Under t11P old syRtem till' 

I As to the proceedings of the commlshion, see the evidence given in 
1852 before the select pomlDJttee of thc House {If Lords on th!' East India 
Company'.~ charter by Mr. F. Millett and Mr. Hay Cameron. Mr. Millett 
was the first qecretary, and was afterwards member of the pommission. 
Mr. Cameron was one of the first members of the ('ommission. and wa~ 
afterwards legislative member of the govemor-general's council. 

J The commissioners appomted under this power were Sir John (after
wards I..ord) Romilly, Sir John Jervis (Chief J1lstice of Common Pleas). 
Hn' Edward Ryan, C. H. Cameron, J. N. Macleod, .J. A. F. Hawkins, Thoma~ 
ji'lowt>r Ellis, and Robert I,owe (Lord I'herbrooke). They were instructed 
hy the Board ,)f Control to consider specially the preparation of a simple 
and uniform co'11' of procedure for Indian courts, and the amalgamation 
of the 811preme llnd lIadr COUl'tR, (Letter of Novembl'r ,0, 18q, from the 
Board of Control to the Indian Law Commission.) 

• Thpy were prppar!'(i in J8q hy 1\ ('ommittef' HillIer the presid(>nC'y of 
I,ord Macaulay. 

• 17 & 18 Vlct. c. 77. 
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only mode of providing for the government of newly acquired 
territory was by annexing it to one of the three presidencies. 
Under this system of annexations the Presidency of Bengal 
had grown to unwieldy dimensions. Some provision had 
been made for the relief of its government by the constitution 
of a separate lieutenant-governorship for the North-Western 
Provinces in 1830. The Act of 1853 had provided for the 
constitution of a second lieutenant-governorship, and, if 
necessary, of a fourth presidency. These powers were, how
ever, not found sufficient, and it was pecessary to provide 
for the administration of territorie!:l which it might not 
be advisable to include in any presidenay of lieutenant
governorship I. J • 

This provision wal> made by the Act of 1854, which e1l1-
powered the Govl'rnor-Genl'ral of India in Council, with thc 

ballction of the Uourt of Directors and tIll' Board of Uontrol, 
to take by proclamation under his immediate authority and 
lllanagement any part of the territories for the time being 
ill t,}w possession or under the governmt>nt of the East India 

Company, and thereupon to give all necessary orders and 
Llirections respecting the administration of that part, or other
WIse provide for its administration L. The mode in which thi8 

power has been practically exerei!:!efl has been by the appoint
lllent of chief commissioner!:!, to whom the Governor-General 
111 Coullcil delegate!:! 8uch power!:! as need not be reserved to 
the Central Government. In this way chit'f commissioner
I:lhips were establi!:!hed for Al:ll:laIll 'J, the Central ProvinceH, 
Burma J, and otht'I' partl> of India. But tilt' title of chief 
00111111iI:l8ioner wal:l not directly recognized by Ad of Parlia
ment 4, and the territoriel:l undt'r tIlt' admin.i8tration of ch.il'f 

00mmis!:lioner8 are technically' under the immediate authority 

1 ::lee pr<lamble to Act of 1854. 
J /:lee Digest, B. 56 . 
• 1 Assam haR now been amalgamated with Eastt'.lll Bengal under a. Lieu

tenant-Governor, and Burma. has boon constituted a lieutenant-govemor
~hip. 

1 It has 8100C ueeu recognizt-,(\ hy the Aut of Illio (33 Viet. c. 3), &8. I, 3, 
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and management' of the Governor-General in Council within 

the meaning of the Act of 1854. 
The same Act empowered the Government of India, with 

the sanction of the Home authorities, to detine the limits 
of the several provinces in India; expressly vested iI} tlw 

Governo;'-General in Council all the residuary authol'ity not 
transferred to the local Governments of the provinces into 
which the old Prebidcncy of Bengal had been divided; and 
directed tlujot the governor-beneral was no longer to bear 
the title of governor of that presidency. 

The The Mutiny of 1857 gave the death-blow to the bystem 
~~;~I~i of' <k>uble government,' with its division of powers and 
IndIa Act, responbibilities. III February, 1858, Lord Palmerston intro-
1058• 

duced a Bill for transferring the government of India to the 
Crown, Under his scheme Ute home administration was to 
be conducted by a president with the assh3tance of a council 
of eight personb, The members of the council were to be 
Homina.ted by the Crown, were to be qualified either by 
having been drrectors of the Company 01' by service or 
residence in India, and were to hold office for eight year::;, 
tv. 0 retiring by rotation in each year. In other respect::; the 
beheme did not diffeI' materially from that eventually adopted. 
The cause of the East Inqia Company was pleaded by John 
~Luart Mill in a weighty ~tate paper, but the second reading 
of the Bill was carried by a large majority. 

Shortl) af4ll'wal'ds, hdwever, Lord Palmerston was tumed 
oui of ofhce on the Conspiracy to Murder Bill, and was tlUC
ceeded by Lord Derby, with Mr. Disraeli as ChancellOl of 
the Exche(iUer and Lord Ellenborough as President of the 
Board of Control. The Chancellor of the Exchequer promptly 
introduced a new Bill for the government of India, of which 
the most remarkable feature was a council consisting partly 
of nominees of the Crown and partly of persons elected on 
a complicated and elaborate system, by citizens of Manchester 
ang other large toWI.U:l, holderB of EaBt India tltock, and otherl:!. 
This Bcheme died of ridicule, and when the HOUBC ast!emblod 
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aiter the Easter reces~ no one could be found to defend it 1. 

Mr, DisraeH grasped eagerly at a suggestion by Lord John 
Russ~ll that the Bill should be laid aside, to be succeeded by 
another based on resolutions of the Hoube. In the meantime 
Lord Ellenborough had been compelled to resign in con
sequence of disapproval of his dispatch censuring Lord 
Canning's Oudh proclamation, and had been succeeded by 
Lord Stanley, on whom devolved the charge of introduoing 
and piloting through the House the measure which eventually 
beca.me law as the Act for the better gcvernmcnt of India ~. 

This Act"'declared that India was to be govcrned direotly by 
and in the name of tb,e Orown, acting through a Secretary of 
State, to whom were to be tIansferred the powers formerly 
cxercised either by the Court of Duectorb or by the Board 
of Oontrol. Power was given' to appoint a fifth principal, 
Seoretary of State for this purpose. 

The Secretary of State was to be aided by a counoil of 
fiftecn membcrb, of whom eight were to be appointcd by the 
Crown and beven elected by the directors of the Ea8t India 
Company. The major part both of the appointed and of the 
elected members were to be perbonb who had 8crved 01' resided 
m India for ten yearb, and, with certain exceptions, "ho had 
not left India more than ten yearlJ before their apPoliltment. 
:Future appointmentb or electlOns were to be so made that 
mIle at least of the memberb of the council bbould hold thel:lc 
yualificationb. The power of filling vaeancieb was vested in 
the Crown ab to Crown appointmentb, and in the cowlOil itself 

ab to others. The memberb of the council were to hold offico 
during good behaviour, but to be removable on an addrel:ll:l by 
both Houses of Parliament, and were not to bc capablc of 
bitting 01' voting in Parliament ~. 

1 It was to thl~ Bill that Lord l'ailllerbtoll a.pplied the l:ipauibh 1Joy'1l 
remark aiJout Don QUlxote, and baid that whenever a man was to be 800U 
laughmg in the strootll he was sure to have been diSCUSblllg the Government 
ot India Bill. 

2 21 & 22 VlCt. v. 108. 
J 'l'h ' . J L. I b ,~ . esc provlBlOnb lave ",,(1) llIudl1iV( y 1I11ubCqllcnt lcgl~laIJUll. Sou 

DlgOl:lt, II. 4. 
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The council was charged with the duty of conducting, und, r 

the direction of the Secretary of State, the business transac!Joo 

in the United Kingdom in relation to the government of India 

and the correspondence with~India. The Secretary of State 

was to be the president of the council, with power to over· 

rule in ca!Se of difference of opinion, and to !Send, without 
reference to the council, any dispatches which might under 

the former practice have been sent through the secret com· 
mittee 1. 

The officers on the home establishment both of the Company 
and of the Boald of Control werc to form the establil,;}unenL 

of the new Secretary of StaLe in Council, and a scheme for 

a permanent f'~tablislllncnt was to be tlubmitted. 
The patronage of the more important appointments ill 

India was vebted either in the Crown or in the Secl'etary 

of ~tatc in Council. Lieutenant-governors were to bc ap· 
pointed by the governor-general subje(·t to the approval of 

the Crown. 

As under the Act of I853, admission to the covenanted 
eivil service was to be open to all natural-Lorn subjects of, 

Her Majesty, and wa!> to bc granted in aeeordanee with the 

re!>ults of an exammation held under rule!> to be made by 
the Secretary of State in .Council With the assistance of the 

ClVil Service Commissioners. 
The patronage to military cadetships was to be divided 

bctween the Secretary of State and his council. 

The property of the Company was transferred to the 

Crown. The expenditure of the revenues of India was to be 
under the control of the Secretary of State in Council, but 

"at> to be vharged with a dividend on the Compa.ny's J:;tock 
and with their debts, and the Indian revenue!> remitted to 

Ureat Britain were to be paid to the Secretary of State in 

Council and dopplied for Indian purposes. Provision was 

made for the appointment of a special auditor of the acoounts 
of the Sccretary of State in Council !t. 

1 l>igedt, H&. 6-14. , J.1m!. 22, 30. 
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The Bo&rd of Control was forma.ny abolished. With respect 
to contracts and legal proceedings, the Secretary of State in 
Council WAS given a quasi-corporate character for the purpose 
of enabling him to assert the rights and discharge the liabilities 
devolving upon him as successor to the East India Company ~/ 

It has be.en seen that under the authority given by various The. 

h Co . d d . t . ed te 'l't IndIan Acts t e mpany raIse an mam am separa ml I ary Army. 

forces of their own. The troops belonging to these forces, 
whilst ~ India, were governed by a separate Mutiny Act, 
perpetual in duration, though re-enacted from time to time 
with amendments 2. The Company also had a small naval 
force, once known as the Bombay Marine, but after 1829 as 
the Indian Navy. 

The Act of 1858 transferred to the service of the Crown all 
the naval and military forces of the Company, retaining, how
ever, their separate local character, with the same liability to 
local servict" and the same pay and privileges as if they were 
in the service of the Company. Many of the European troops 
refused to acknowledge the authority of Parliament to make 
.,this transfer. They demanded re-engagement and bounty as 
a condition of tht" transfer of their services 3, and, failing to 
get these terms, were offered their discharge. 

In 1860 the existence of Europtlan troops as a st"parate 
forpt" was put an end to by an Act (23 & 24 Vict. c. 100) 

which, after reciting that it is not expedit"nt that a separatt" 
European force should be continued for the local service of 
Her Majesty in India, formally repealed the enactments by 
which the Secretary of State in Council WM authorized to 
give directions for raising=such forces. 

In 1861 the officers and soldiers formerly belonging to tht" 
Company's European forces were invited to loin, and many 

I Digest, s. 35. 
• The firt.t of these Acts was an Act of 1753 {27 Goo. n, e. 9), and the 

last was an Aot of 1857 (20 & 21 Viet. e. 66), whieh was !-epea.led in 1863 
(26 & 27 Viet. e. 48). 

• In 1859 t\ey"'lnade a. 'demonstration' which, from the small stature 
of the recrui~nliBted during t~ Indian Mutmy, was sometimes callt'd 
the' Dumpy Mutiny.' Pritchard, Admitli6tmtion of [fldia, i. 36. 

II.aEaT B 



ugis)a
tlOn of 
18()J. 

Indian 
CIvil 
Service 
Act, 1861. 

GOVERNMENT OF INDIA [CH. 

of them wert' tranRft'ITl'd to, the rl'gular army under the 

authority of an Act of that year (24 & 25 Vict. c. 74). ThuR 
thl' European army of the late East India Company, except 
a small residue, became merged in the military forces of the 
Crown 1. 

The naval foret' of the East India Company was not amal· 
gamated with the Royal Navy, hut, came to an end in 1863, 

wht'n it was decided that the deft'nce of India against serious 

attack by sea Rhould be undertaken by the Royal Navy, which 

was also to provide for the performance of the dutieR in tht' 

Persian Gulf which had been prl'viously undertaken by the 
Indian Navy 2. 

The change t'lTt'cLed by tht' Government of India Act. 
1858, was formally announced in India by the QUt'l'n'R 

Proclamation of Novembt'r 1, r858. 
III rK59 thl' (iovt'l'Jlllwnt of India Act. r85<) (22 & 2.1 ViC't 

e. 41), waR paHsed for dt'termining tlw officers by whom, and 
tl1{' mod!' in which, contractH on behalf of tIl(' SPcretary of 
State in Conn('il wert' to be executed in India .1. 

Three Acts of great importance were passed in the year 
1861. 
, Under the Charter Act of r793 rank and promotion in tIl(' 
Company's civil service were strictly regulated by seniority, 
and all offices in the 'civil line' of the Company's 8ervi('p 

in India under thl' degree of councillor were strictly reserved 

to the civil servanL!; of Lhe presidency in which the office 

was held. But by 1'l'a80n of the exigencies of the public 
service, numerous civil appointments had been made in 

1 Under eXlfoting arrangements all the troops Rcnt to India are plac,pd 
on the Indian establishment, and from that time cease to be voted on the 
Army Estimates. TIle numbcr of the forces III the regular army a8 fixed 
by the annual Artily Act is declared to be ' I'xclusive of thl' number actually 
serving within Hl'r Majesty's Indian possessions.' As to the eonstitu
tionality of employi.ng Indian troops outside India, see the debates of 
1878 on the em}lloyment of Indian troops in Malta, Hansard, ecx!. 187, 
194. z13. 369. 515; and Anson, Law and C!UJtom 01 the COMlitmion, pt. ii. 
p. 361 (znd oo.). 

• Sec Sir Charles Wood's letter to the Admiralty of Oct. zo, 186z. 
, See Digest, 8. 33. 
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India. in disregard of thE'se reRtrictions. The Indian Civil 
Service Act, 1861 (24 & 25 Vict. c. 54), validated all t,h6j!6 
irregular appointments in the past, but scheduled a number of 
appointments which, in the future, were to be reserved to 
members of the covenanted civil service 1. 

At the same time it abolished the rule as to seniority and 
removed all statutory restrictions on appointments to offices 
not in the schedule. And, even with respect to the reserved 
offices, it left a power of appointing outsiders under exceptional 
circumstances. This power can only be exercised where it 
appears to the authority making the appointment that, undE'r 
the circumstances of the case, it ought to be made without 
regard to statutory conditions. The person appointed must 
have resided for at least seven years in India. If the post is 
in the R€'venuE' or Judieial DE'partments, thE' person appointed 
must pass thE' same €'xaminations and tE'sts as arE' rE'quired in 
the casE' of the covE'nantt.'d civil servicE'. ThE' appointmE'nt 
i"l provisional only, and must be forthwith reported to th€' 
Spcrt'tary of StatE' in Council with tIl(' speeial reasons for 
making it, and unless approved within twelve months hy thE' 
Rt'(,I'etary of State it becomes void 2. 

ThE' Indian Councils Act, 1861 (24 & 25 Vict. c. 67), modi- Indian 

fi d 1 '.. f h 1" CounCIls t' t 1e constItutIOn 0 t e goy-ernor-genera s executive Act, 1861. 

('ouneil and remodelled the Indian legislatures. 
A fifth ordinary member was added to the governor

general's council. Of the five ordinary members, three WE'rE' 
required to have served for ten years in India under the 
Company or the Crown, and one was to he a barrister 01' 

advocate of five years' standing. Power was retained to 
appoint the commander-in-chief an extraordinary member 3. 

Power was given to the governor-general, in case of his 
absence from hea.dqua.rters, to appoint a president of the 
council, with all the powers of the governor-general except 
those with respect to legislation. And, in such case, thf' 

I This sohedule is still in force. Digest, s. 93. 
• This provision still exists. lbid. 8. 95. 

HZ 

, Ibid. 39. 40. 
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governor-general might invest himself wit,h all the powerf, 
exercisable by the Governor-General in Council, except the 
powers with respect to legislation 1. 

For purposes of legislation the governor-general's council 
was reinforced by additional members, not less than six nor 
more than twelve in number, nominated by the governor
general and holding office for two years. Of these additional 
members, not less than onl:'-half were to be non-official, that 
is to say, persons not in the civil or military service of the 
Crown 2. The lieutenant-governor of a provinee was also to 
be an additional member whenever the council held a legisla
tive sitting within his province. 

The Legislative CounCil established under thp Act of 1853 
had modelled its proeedure on that of Parliament, and had 
shown what was eonsidprl:'d an inC'onvenient degree of in
dependencp by askmg qUl:'stions aR to, and disC'ussing thl:' 
propriety of, ml'aSUrl:'S of the ExeC'utive Government 3. Thl:' 
funC'tions of thl:' new Legislative Council were limited striC'tly 
to legislation, and lt waR I:'xpressly forbidden to transact 
any business except the consideration and enactment of 
legislative measures, or to entertain any motion except a 
motion for leave to introduce a Bill, or having reference to 
a Bill actually introduced 4. 

Measures relating to the public revenue or debt, religion, 
military or naval matters, or foreign relations, were not 
to be introduC'ed without the governor-gl:'ueral's sanC'tion. 
The assent, of the governor-general was required to every 
Act passed by the council, and any such Act might bp 

I See DIgest, sa 45,47. 
2 These provl!llons have been modified by the Act of 1892 (55 & 56 V)(·t. 

c 14, s. 1). See DIgest, 8. 60. 
• It had, among other thmgs, ruscussed the propriety of the grant to 

the Mysore prmCf>R Spe Proceed!ngs of Legislative CouncIl for 1860, 
pp. 1343-14°2. 

• 24 & 25 VlCt. c. 67, B. 19. As to the obJect With whICh this section 
was fra.med, see paragraph 24 of Sir Charles Wood's dIspatch of August 9, 
1861 The restrictIOns Imposed In 1861 were relaxed In 1892 (55 & S6 Vi('t. 
c 14, S. 2) Digest, s. 64. 
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disal1owod by the Queen, acting through the Secretary of 

State. 
The legislative power of the Governor-General in Council 

was declared to extend to making laws and regulations for 
repealing, amending, or altering any laws or regulations 
for the time being in force in the 'Indian territories now 
under the dominion Of Her Majesty 1,' and to making laws 
and regulations for all persons, whether British or native, 
foreigners or others, and for all courts of justice, and for 
all places and thinga within the said territories, and for all 
servants of the Government of India within the dominioll!:! 
of princes and States in alliance with Het Majesty 2. But 
there were express savings for certain Parliamentary enact
ments, for the general authority of Parliament, and for any 
part of the unwritten laws or constitution of the United 
Kingdom whereon the allegiance of the subject or the 
sovereignty of the Crown may depend. 

An exceptional power was given to the governor-general, 
in cases of emergency, to make, without his council, ordinances, 
which were not to remain in force for more than six months 3. 

Doubts had for some time existed as to the propel' mode 
of legislating for newly acquired territories of the Company. 
When Benares and the territol'ie~' afterward!:! known as the 
North-We!:!tern Provinces were annexed, the course adopted 
was to extend to them, with some variations, the laws and 
regulation.; in force in the older provinces of Bengal, Behar, 
and Orissa. But when the Saugor and Nerbudda territories 
were acquired from the Marathas by Lord Hastings, and 
when Assam, Arakan, and Tenasserim were conquered in 
1824, and Pegu in 1852, these regions were specially exempted 
from the Bengal Regulations, instructions, however, being 
given to the officers administering them to conduct their 
procedure in accordance with the spirit of the regulations, 80 

I Explained by 55 & 56 Viet. e. 14.8. 3. Digest, 8. 63. 
• These powers were extended by 28 & 29 Viet. c. J7, 8. t, and 32 & 33 

Viet. c. 98, 8. t. See Digett, 8. 63. 
• See Digest, 8. 69. 



102 GOVERNMENT OF INDIA ECHo 

far as they were suitable to the circumstance8 of the country I, 

And when the Punjab was a.nnexed the view taken was that 
the Governor-General in Council had power to make laws for 

the new territory, not in accordance with the forms prescribed 
by the Charter Acts for legislation, but by executive order8, 
corresponding to the Orders in Council made by the Crown 

for what are called Crown Colonies. Provinces in which thill 

power was exercised were called' non-regulation provinces' to 
distinguish them from the ' regulation provinces,' which were 
governed by legulations formally made under the Oharoor 

Acts. A large body of laws had been passed under this 

power or assumed power, and in order to remove any doubts 
as to thdr ~<l.liuity a section was introduced into the Indian 
Counrils Act, 1861, declaring that no rule, law, or regulation 

made before the passing of tIlt' Act by the governor-general 
or certam other authorities should be deemed invalid by reason 

of not having been made in conformity with the provision8 of 
the Charter Adl'l 2. 

The power of legislatiOn which had been taken away froUl 
the Governments of Madras and Bombay by the Charter Act of 
1833 was restored to them by the Act of 1861. The councilb 
of the governors of Madras and Bombay were expanded for 
legislative purpo8es by tht> addition of the advocate-general 
and of other members nominated on the same principles as the 

additional members of the govcrnOl-general'r; wuncil ". No 

hne of donarcatioll was dlawn between the subjects reserved 

fOI the central and the local It>gislatures rl'.spectively; but 

the previous sanction of the governor-general was made 
requisite for legislation by the local legisla.ture in certain 

I Chesney's Indian Polity (3rd ed.), pp. 58,64. 
2 Indian legtslation subsequently became necessary for the purpose of 

ascertaining and determining the rules which had been thus validated 
in general term;:. See Sir James Stephen's speech III the Legislative 
Council in the debate on the Punjab Laws Acts, March 26, 1872, and the 
chapter contributed by him to Sir W. Hunter's Life of Lmd Mayo, vol. ii. 
pp. 214-221. 

3 These provisions have also been modified by the Act of 1892. See 
Digest, lIIl. 71, 76, 77 
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cases, and all Acts of the local legislature required the lIU1>

sequent assent of the governor-general in addition to that 
of the Secretary of State, and were made subject to dis
allowance by the Crown, as in the case of the governor
general's council. There were also the same restrictions on 
the proceedings of the local legisla.tures 1. 

The governor-general was directed to establish, by procla
mation, a legislative council for Bengal z, and was empowered 
to establish similar councils for the North-Western Provinces 
and for the Punjab 3. These councils were to consist of the 
lieutenant-governor and of a certain number of nominated 
councillors, and were to be subject to th~ same provisions 
as the local legislatures for Madras and Bombay. 

The Act also gave power to constitute new provinces for 
legislative purposes and appoint new lieute~ant-governon" 

and to alter the boundaries of existing provinces"". 
The amalgamation of the supreme and sadr courts, that is Indian 

to say, of the courts representing the Crown and the Company ~~~ts 
!'('spedively at the presideuey tOWllS, had long betln in con- Act, 1861. 

tcmplation, and was carried into effect hy the Indian High 
Courts Act, 1861 ". 

By this Act the Queen was empo\\>ercd to estahlitill, by 
letters patent 0, high courts of judicature in Calcutta, Madras, 

• 
and Bomhay, and on their establishment the old chartered 
Huprcmc courtl'> and 01(' old . Sadr Adalat' Courts were to 

be a.holished, the jUl'i"diction and the power" of the aholisht,-d 
('ourts being tmnsferred to the new high ('ourts. 

Each of the high courts was to cow;i:;t of tt chief jUt;ticc 
and not more than fifteen judges, of whom not less than one-

I See note 4. p. 100. 

• A legislative council for Bengal was established by a proclamation of 
January 18, 1862. 

• A legislative council was established for the North-Western Provinces 
and Oudh (now United Provinoes of Agra and Oudh) in 1886, and for the 
Punjab in 1897. 

• S8. 46, 47· Digest, 8. 74< • 24 & 25 Vict. c. 104. 
o The letters patent or oharter!t now in force with respect to these three 

high courts bear date Decembel' 28, 1865. 
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third, including the chief justice, were to be ba.rristers, and. 
not less than one-third were to be members of the covenanted 
civil service. All the judges were to be appointed by and 
to hold office during the pleasure of the Crown. The high 
courts were expressly given superintendence over, and power 
to frame rules of practice for, all the courts subject to their 
appellate jurisdiction 1. 

Power was given by the Act to establish another high 
l'ourt, with the same constitution and powers as the high 
courts established at the presidency towns ~. 

Lcgisla- 'fhe IJldian High Courts Act of 1861 closed the s('rieH 
tJon SlIlLe 
I :;(ll. of constitutional statute:; ('onsl:'quent on the transfer of the 

government of lndia to the Crown. Such Acts ot Parliament 
as have since then been passed for India have done little mOl'(' 
than amend, with reference to minor points, the Acts of 1858 

and 1R6J. 

The Indian HIghCourtsAet, 1865 J, t>mpoweroo the Governor
General in Council to P:1SS orders altering the limits of the 
jurisdiction of the s.'veral chartl:'red high courts and enabling 
them to exercise their jUflsdiction over native Christian • 
:subjects of Her Majesty ]'{'sident III Native Stau'H. 

Another Act of the bdllle year. the Government of India 
Act, 18b5 1, extended the v~gi"lativl:' power!> of the governOl
general's council to all Bl'Iti:sh subject!> in NatIve Statl:'b, 
whether bervants of the Crown or not", and (lllabl('d the 
Governor-General in Council to define and alter, by proclama
tion, the territorial limits of the various presidencies and 
lieutenant-governorships ". 

The Government of India Act, 1869 7, vested in the Secretary 
of State the right of filling all vacancies in the Couneil of 
India, and changed the tenure of members of the council 

l See Digest, ss. 9<)-1°3. 
~ 8. 16. Under this power a high court was established at Allahabad 

in 1866. It is probable that the powel was thereby exhausted. 
• 28 & 29 VlCt. c. I~, Digest, 8. 104, 
• 28 & 29 Vict, c. 17. 
6 Ibid. 57. 

6 See Digest, 8. 63, 
7 32 & 33 Vict. c. 97. 
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from a tenure during good behaviour to a "term of ten years. 
It. also transferred to the Crown from the Secretary of State 
in Council the right of filling vacancies in the offices of the 
memhers of the councils in India . 

. The Indian Councils Act, 1869 1, still further extended 
the legislative powers of the governor-general's council by 
enabling it to make laws for all native Indian subjects of Her 
Majesty in any part of the world, whether in India or not. 

A very important modification in the machinery for Indian 
L'gislature was made by the Government of India Act, 1870 2. 

It has been seen that for a long time the gover~r-general 
bclieved himself to have the power of legislating by executive 
order for the non-regulation provinc{'s. The Indian Council& 
Act of 1861, whilst validating rules made under this power in 
the past, took a'Way the power for the future. The Act of 
1870 practically restored this power by enabling the governor
general to legislate in a summary manner for the less 
advanced parts of India·J• The machinery provided is as 
follows. The SeeretalY of State in Council, by resolution, 

: declares the provisions of section I of the Act of 1870 ap
plicable to some partlCulaI part of a BritIsh Indian province. 
Thereupon the Governor ill Council, lieutenant-governor, or 
ellief l'olllInissiollCI of the lll'Oviucl\ lllay at any time propose 
to tllP Uoveruol-(lelleral ill ('oul1('11 draftb of l't'gulations for 
the peaee and good government of that part, and these drafts, 
when approved and assented to by the Governor-General in 

Council, and duly gazetted, have the same force of law as 
if they had been formally passed at sittings of the Legislative 
Council. This machinery has boon extensively applied to 
the less advanced districts of the different Indian provinces, 
and numerous regulations have been, and are constantly 
being, made under it. 

I 32 & 33 Vi(Jt. e. 98. See Digest, s. 63. 
2 33 & 34 Viet. fl. 3. Digest, s. 68 . 
• 1 This restora.tion of a power of summary legislation was strongly 

advoca.ted by Sir H. S. Maim.. See Minutes by Sir H. S. Maine, 
pp. 153,156. 
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The same Act of 1870 conta.ined two other provisions of, 
conlliderable importance. One of them (s. 5) repeated a\ld 
strengthened the power of the governor-general to ovclTule 
his council l . ../rhe other (s. 6) after reciting the expediency 
of giving additional facilities for the employment of na.tives of 
India 'of proved merit and ability' in the civil service 
of Her Majesty in India, enabled any native of India to 
be appointed to any , office, place, or employment' in that 
service, notwithstanding that he had not been admitted to 
that service in the manner directed by the Act of 1858, i. e. 
by competition in England. The conditions of such appoint
ments were to be regulated by rules made by the Governor
General in ('ouncil, with the approval of the Secretary of 
State in Council z. The result of these rules waS the' statutory 
civilian,' who has now been merged in or superseded by the 
, Provincial Service.' 

Two small Acts were passed in 1871, the Indian Councilb 
Act, 1871 (34 & 35 Vict. c. 34) .1, whieh made slight extensiollb 
of the powers of locallegislatureH, and the Indian Bishops Act, 
1871 (34 & 35 Viet. c. 62), which rt·gulated the leave of absence 
of Indian bishops. 

An Act of 1873 (36 Vict. e. 17) formally disl:lolved the 
Eal:lt India Company as fr .. 'm January I, 1874. 

The Indian Councils Act, 1874 (37 & J8 VicL c. (1), ellahlou 
a biAth memuCI of the goveruor-gellcrar.., counell to be alJ

pointed for public work::, purpobeb. 
The Council of India Act, 1876 (J!) & 40 Vict. c. 7), enabled 

the Secretary of State, for I:lpecial real:lonl:l, to appoint any 
person having professional or other peculiar qualification!:! 
to be a member of the Council of India, with the old tenure, 
, during good behaviour,' which had been abolished in 18694. 

I See Digest, s. 44. It will be remembered that Lord Lytton acted under 
thil! power when he exempted imported cotton goods from duty in 1879. 

• See ibid. 94. 
3 This Act was passed in consequence of the decision of the Bombay High 

Court in B. v. Beag, 7 Born. Cr. 6. See note on s. 79 of Digest. 
• This power was exercised in the case of Sir H. S. Maine, and was pro

bably conferred with special reference to him. 
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In the same year was passed the Royal Titles Act, 1876 

(39 & 40 Vict. c. 10), which authorized the Queen to aRtIume 
the title of Empress of India. 

The Indian Salaries and Allowances Act, 1880 (43 & 44 
Viet. c. 3), enabled the Secretary of State to regulate by order 
certain salaries and allowances which had been previously fixed 
by statute 1. 

The Indian Marine Service Act, 1884 (47 & 48 Vict. c. 38), 

enabled the Governor-General in Council to legislate for main
taining discipline in a small marine establishment, called Her 
Majesty's Indian Marine Service, the members of which were 
neither under the Naval Discipline Act nor under the Merchant 
Shipping Acts <. 

The Council of India Reduction Act, 1889 (52 & 53 Vict. 
c. 65), authorized the Secretary of State to abstain from filling 
vacancies in the Oouncil of India until the number should 
be reduced to ten. 

'fhe Indian Councils Act, 18q2 (55 & 56 Vict. c. 14), 

authorized an incrt-alle in the number of the members of the 
.Indian legislative council-;, and empowered the Governor
General in Council, with the approval of the Secretary of 
State in Council, to make rules regulating the conditionb 
llnder whieh these ml'mbers are. to be nominated 3. At 
the same time the Act rclaxed the restrictions imposed 
hy the Act of 1801 on thc proceedingb of the legisla
tive cOllllcils by t'llabhllg rules to be made authorizing 
the discllssion of the annual financial statement, and the 
abklllg of qUl'stionH, undcr proscribed condition8 and re
btrictioll8. 

The Aet albo cleared up a doubt as to the meaning of an 
cnactment in the Indian Councils Act of 186r, modified some 
of the provisions of that Act a.bout the office of 'additional 
members' of legislative councils, and enabled local legislatures, 
with the prevlOus sanction of the governor-genera.l, to repeal 

\ See Digest, BS. 80, l' 3. ' See ibid. 63. 
• See lbid. 60. 71, 73. 
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or alter Acts of the governor-general's council affecting their 

province 1. 

The Madras and Bombay Armies Act, 1893 (56 & 57 Viet. 
c. 62), abolished the offices of commanders-in-chief of the 
Madras and Bombay armies, and thus made possible a sim
plification of the Indian military system which had been 
asked for persistently by fOUl successive viceroys 2. 

The Contracts (India Office) Act, 1903 (3 Edw. VII, c. II), 

ueclared the mode in which certain contracts might be made 
by the Secretary of State in Council 3. 

The Indian Councils Act, 1904 (4 Edw. VII, c. 26), while con
tinuing the power to appoint a Ilixth member of the Governor
GeU('la1's C01ln('il, rt'moved the necessity for appointing him 
specifically for public works purposes~. 

I Hee Digest, R. 76. In the absence of this power the sphen· of !tctlOll 
of the ne\\ legislature for the North-Western Provinces and Qudh wab con
fined within an infinitesimal au'a. 

• Administrative reforms in India are not carried out with undue I'cc
eipitancy. The appointment of a Ringle commander-in-chief for India, With 
four subordmate ('ommanders under him, was recommended by Lord 
Willil\,m Bentinck, Sir Charles Metcalfe, and others in 1833. (Further 
Papers respe(·ting the Ea~t India ()ompany'H Charter, 1833.) 

J See Dlg('~t, '. ~2.· • See Digebt, R W. 

LThe authoritHJ8 which I havt fouud mOot ubeiul tor this chal'tt-r all, 
Reports 01 Parliamentary UolUnuttec8 fXU>I>tln; Ualonuar uf tltate Papefh, 
Colomal. East Incites; Shaw, Charters oj the Ea,,'!t India Cornpany, Madras, 
1887; Blrdwoou, Report on thi: Old Records 0/ the India Office, 2nd reprlllt, 
r891; Morley's Dige<4, Iniroduction; Stephen (J. F.), NUnCCJmar and irnpey, 
1885; ForreHt (G.). Se1edions frorn State Papers, India, 1772-85; and, for 
general history, Hunter (Sir W. W.), Hi8tory 0/ Britilh Iwlia (only 2 vols. 
published); Lyall (Sir A. C.), British Dominion in India; Lecky, History 0/ 
England in the 18th rRl1tury; Hunt (W.), Politird History 0/ England, 
I760-1801; and Mill's lJI'JtOry oj Bntish India, with its contlUuation by 
Wilson.] 



CHAPTER II 

SUMMARY OF EXISTING LAW 

THE administration of British IndIa rests upon English 
Acts of Parliament, largely supplemented by Indian Acts and 
regula.tions 1. 

At the head of the administration in England is the Home 
. Govern-

Secretary of State, who exerCIses, on behalf of the Crown, ment. 

the powers formerly exercised by the Board of Control and ~;cs~~~f. 
Court of Directors, and who, as a member of the Cabinet, 
is responsible to, and represents the supreme authority of 
Parhament 2. 

He IS assisted by a council, the Council of India, originally Council 

fifteen in number, but now, under an Act of 1889, being of IndIa. 

gradually reduced to ten. The members of tht> council art> 
'\ppointed by the Secretary of State, and hold office for a 
[,erm of ten years, with a power of reappointment under 
~pecial circumstances for a further term of five years. There 
L8 also a special powtn' to appomt any person 'having pro
feSSIOnal or other peculIar qualifications' to be a member of 
the council during good behavlO~. At least nine members 
of the council must be persons who have served or resided 
in British India for not less than ten years, and who have 
left British IndIa not more than ten years before their 
appointment. A member of the council cannot sit in 
ParlIament 3. 

The duties of the Council of IndIa are to conduct, under 
the direction of the Secretary of State, the business transacted 
in the United Kingdom in relation to the government of 

I The best authOritIes for the !'Xlstmg system of admlUlstratlon are 
Sir John Strachey's India (3rd ed., 1903), &r W. Hunter's Indian EmpIre, 
Chesney's Indian Polity (3rd ed., 1894), and the latest of the Det>enmal 
Reports on the Moral and Material Progress of India (1904), 

• Digest, s. 2 ' Ibid. 2, 3 
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India and the correspondence with India. The Secret.a.ry of 
State is president of the council, and has power to appoint 
a vice-president 1. 

Every order proposed to be made by the Secretary of State 
must, before it is issued, be either submitted to a meeting of 
the council or deposited in the council room for seven days 
before a meeting of the council. But this requirement does 
not apply to orders which, under the old system, might have 
been sent through the secret committee 2. 

In certain matters, including the expenditure of the revenue8 
of India, orders of the Secretary of State are required by law 
to obtain the concurrence of a majority of votes at a meeting 
of his council, but in all other matters the Secretary of 
State can overrule his council. Whenever there has bePJl 
a diffl"rl"ncp of opinion in council any member has a right to 
have his opinion, and the reasons for it, fp(,orded 3. 

TIl(' council is thus, in the main, a consultative body, 
without any power of initiation, and with a limited powt'l' 
of veto. Even on questionH of expenditure, where they arise 
out of previous decisions of the Cabinet, as would usually . , 
be the case in matters relating to peace or war, or foreign 
relations, it would be very difficult for the Council to withhold 
their concurrence from tl;w Secretary of State when he acts 
ab representative and mouthpiece of the Cabinet. 

For the better transaction of business the council is divided 
into committees 4. 

The establishment of the Secretary of State, t.hat is to say 
the permanent staff constituting what is popuJ,p.rly known 
as the India Office, was fixed by an Order of the Queen in 
Council made under the Act of 18586, It is divided into 
departments, each under a separate permanent secretary, and 
the committees of the council are so formed as to correspond 
to these departments. 

All the revenues of India are required by law to ~ received 

1 Digest, BB. 5-10. ~ Ibid. 12-14. 3 Ibid. 10. 

• Ibid. II. & Ibid. 18. 
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for and in the name of the King. and to be applied a.nd 
disposed of exclusively for the purposes of the Government of 
India 1. The expenditure of these revenues, both in India. and 
elsewhere, is declared to be subject to the control of the 
Secretary of State in Council, and no grant or appropriation 
of any part of the revenues is to be made without the con
currence of a majority of the votes at a meeting of the Council 
of India 2. Except for preventing or repelling actual invasion 
of His Majesty's Indian possessions, or under other sudden 
and urgent necessity, the revenues of India are not, without 
the consent of both Houses of Parliament, to be applicable 
to defraying the expenses of any military, operation carried 
on beyond the external frontiers of thosp possessions by His 
Majesty's forces charged upon those revenues 3. 

The accountR of the Indian revenues and expenditure are ;\udit. 

laid annually before Parliament, and the accounts of the 
Secretary of State in Council are auditpd by an auditor, who 
is appointed by the King by warrant countersigned by the 
('hancellor of the Exchequer 4. 

~~()r the purpose of legal proceedings and contracts, but ContractR 
. and legal 

not for the purpose of holdmg property, the Secretary of proceed-

State in Council is a. juristic person or body corporate by ingR 

that name, having the same capacities and liabilities as the 
East India Company 5. He has also statutory powers of 
('ontracting through certain officers in India ;'. 

At the head of the Government in India is the governor- Govern-

1 h . Is . t t' f th K' ment in genera, w 0 1S a 0 vlCeroy, or represen a. lve 0 e mg. India. 

He is appointed by the King by warrant under his sign The 
governor-

manual, and usually holds office for a term of five years 7. general 

He has a council, which at present consists of six members, The 

besides the commander-in-chief, who may be, and in pra.ctice ::::;:1~!" 
always is, appointed an extraordinary member s. council. 

J Digest, II. 22. 

~ Ibid. ~3. See, however, the practical qualifications of this require
ment noted above. 

• Ibid. 24. • Ibid. 29, 30. 5 Ibid. 32, 35. 
6 Ibid. 33- 1 IbiJ. 36, 37. 8 Ibid. 38-40. 
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The Govt'rnor of Madras or Bombay is also an extraordinary 
member of the council whenever it sits within his provinct' 
(which, in fact, never happens 1). 

The power given by a.n Act of 1874 to appoint a si~th 

ordinary member specifically for public works purpOBeS was 
made general by an Act of 1904. 

The ordinary members of the governor-general's council 
are appointed by the Crown, in practice for a term of five 
years. Three of them must be persons who, at the time of 
their appointment, have been for at least ten years in the 
service of the Crown in India, and one must be a. barrister of 
England or Ireland, or a member of the Faculty of Advocate& 
of Scotland, of not less thau nve years' standing? 

If there is a difference of opinioIl in thp council, in 
ordinary circumstances the opinion of the majority prevails, 

tbut, in exceptional circumstances, the governor-general has 
: power to oVt'rrnle his council 3. 

If tht' governor-general visits any part of India unaccom
panied by his council, he IS empowered to appoint somt' 
ordina.ry member of his council to be president of the coun<'il 
in his place, and, in such case, there is further powt'r to make 
an order authorizing the governor-gent'ral alone to exercise 
all the executive powers of.the Govt'rnor-General in Council 4. 

The official acts of the ct'ntral Government in India are 
expressed to run 10 til(" name of the Governor-General in 
Council, often descrlhed aR thp Government of India 5. The 
executive work of the Government of India is distributed 
among departments which may be compared to the depart
ments of the central Government in England. There are 
at present nine of these df'partmenttl-ll'inance, Foreign, 
Home, Legislative, Revenue and Agriculture, Puplic Works, 
Commerce and Industry, Army, and Military Su'pply. At 
the head of eb.ch of them is one of thf' secretaries to the 

I Digest, s. 40. • IbId. 39. 1 IbId. 44. • Ibid. 4~, 47 
o Legislative sanction for this name 18 wven by the Indian Genol'al 

-Clauses Act (X of 1897, s. 3 (22) ). 
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Government of India, who corresponds to the permanent 
becretary in England, and each of them, except the Foreign 
Depal'tment, is assigned to the special care of one of the 
members of council. The Foreign Depa.I tment is under the 
immediate superintendence of the viceroy, who may be tllUl> 
called his own Foreign Minister, although members of the 
council share responsibility for such matters relating to tho 
department as come within their cognizance. 

Besides these nine departments of the Secretariat, thero 
are 8pecial departments, outside the Secretariat department8 
but attached to some one of them. These special departments 
either transact branches of work which the Government of 
India hl'eps in its own hauds, or exerci8e supervision over 
branches of work which are conducted by the Local GO\'ClU
mellts. Thus the Directors-General of the Post Office and. 
of the Telegraph dppartmellt, the Survpyor-General, and tho 
newly cOIll:;titutcd Railway Board, are at the head of depart
ments which arc centrally administered. On the othcr hand 
the lUl:lpectors-Genel'al of ForesiH and of Agriculture, and the 
Dlrectors-General of Education and of the Indian Medicall::ler-
vice, represent dt'partments which are administered by the 
Local Governments but supel'viHed by the Government of India. 

In the transaction of busine88, lllinor que8tions are settled 
departmentally. Questions involving a difference of opinion 
between two department8, 01' raising any grave issue, are 
brought up to be settled in council. 

The council usually meets once a we£'k, but special meetings 
may be summoned at any time, The meetings are private. 
and the procedure is of the same informal kind as at a meeting 
of the English Ca.binet, the chief difference beiI1g that one of 
the secreta.ries to the Government usually attends during the 
discussion of any question affecting his department, and takes 
a note of the order pa.ssed I, 

1 For a descripti<>n of tho modo of trallllacting businel!8 in ('ouncil before 
the work of the Government W&I! • deplutmentalized,' see Lord Minto in 
Illdia, p. 26, and at; to the effect.,f uepartmentaJizing, seo Strachel. p. 60. 

lLB&II'r 1 
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Every dil:lpatch from tIl(' Secretary of Sta,te' il:l cirl1ulated 
a.mong all the members of the council, and every dispatch 
to the Secretary of State is signed by every member of the 
council who il:l prel:l(mt at he8odquarterl:l, 801:1 well as by the 
'lceroy, unless hl' il:l absent. 

If any member of the council dil:lbentl:l from allY dil:lpatch 
bigned by his colleagueB, he has the right to append to it 
a minute of dissent. 

The headquarters of tho Government of India are at 
Calcutta during the cold weather season, and at Simla during 
the rest of the year 1. 

The local For pur~es of adminibtration Britibh India ib now divided 
~e:e:t into thirteen provincCl" each with itl:l own local goverllment. 

These pl'ovincetl are the old presidencies J of Madrab (Fort.. 
St. George) and Bombay; five Lieutenant-Governofl,hips, 
namely, Bengal, Eastern Bengal and ASl:lam 3, the United 
ProvincoH of Agra and Oudh 4, tho Punjab, and Burma 5; and 
bix Chief Commi66ionership6, namely, the Central 1'1'oviuces, 
Ajmere-Merwara" Uoorg, British Baluchil:ltall I" the Nor€h
W tJIlt Frontier Province 7, and the Andaman Islands. 

The provinces of Madras and Bombay are each under 
a governor and council appointed by the Crown, in practice 
for a term of five year~, the governor' being usually an 
Englibh statcbIllan, and the council consisting .of two members 
of the Indian Civil Service of twelve yearl:l' standing 8. The 
governors of Madras and Bombay retain their privilege of 

1 A~ to the auvantageS"anu uisadvantageb of l:iuula as a scat of Govern
!llpnt, sec Minutes by f'lIr H. I-l. Maille, No. 70. 

• As to the ambIgUity of the terlll 'presidency,' scc (''h6bnoy, Indian 
Puitty Unl ett.), 1'1" 79, 88. Strachey, p. 43. ., 

3 Coustttuted III 15)<)5 by the umon of the Eastern part of Bengal with 
the Uhlef Comllliijsit.erbhip of Assam. &c Act VIl of 1905. 

• Constituted in 15)<)1 by the union of the Lieutenant-Governorship of the 
North-Western l'fovlllees dh the Chief Commissionership of Oudh. 

• Placed under a lieutenant-governor in 1897. 
• Made a Chief Commissionership in 1887. 
1 Carved out of the Punjab, and, plaoed under a Chief Commisllioner 

in 1901. 
• Digest, bH. 50, 51. 
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communicat~ directly with the Secretary of Sta.te, and 
have the same power as the governor-general of overruliag 
their councils in cases of emergency .. )j'or. reasons which 
a.re mainly historical, the control of the Government of India 
over the Governments of Madras and Bombay is less complete 
than over other local Governments. 

The lieutenant-governors have no executive councils, and 
are appointed by the governor-general, with the approval 
uf the King 1. They are in practice appointed from the 
Indian Civil Service 2, and hold office for five years. 

The chief commissioners are appointed by the Govel'1lor
General in Council. In some cases this office is combined with 
another post. Thus the Resident at Mysote is, ex-officio, Chief 
UOlllmissioner of Uoorg, and the Governor-General's Agent for 
Hajputana is, ex-officio, Uhief Commissioner of Ajmere':Merwal'a. 
tlu also the Uhief Uommisl:lionel'b of British Baluchistan and 
of the North-Wel:lt Frontier Province are Govel'1lor-General't> 
Agentt> fuJ' dealing with the neighbouring tribct> outt>ide 
British India. 

Under an arrangement made III I~U2 the • Assigned Bib
trictt> ' of Berar are leased in perpetuity to the British Govern
ment, and are administered by the Chief Commissioner M the 
Uentral Provincet>. 

,For legislative purposes the governor-gelleral'b \Jouncil In~&n 
II> expanded into a legislative council by the addition of not ~~!a
let>s than tcn nor more than sixteen additional members, 
of whom at least one-half must be pOJ;j;lons not in the civil 
01' military t>ervice of the Crown in India. Those additional 
members are nominated by the governor-general under 
rules approved by the Secretary of State J. Under th~ rulet> 
framed in pursnance of the Act of 18~ 4~ele- are sixteen 
additional members, of whom six are ofD.ci&l8 appoiated by 
the Governor-General in Council, and ten are nO~'pfficia.l. 

1 Digest, &. 55. 
~ There may havo boon exooptions, o. g. I:!ir H. t)IU&nd. 
J Digest, a. 60. • 55 &; 56"'Viot. c. 14. 

I 2 
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Of the non-officia,l membetli fouritol'e appointed by th~ goverllor
general on the -recommendation ot the non-official additional 
members of th~ 'provinci~l legislatU1es of Madras, Bombay, 
Bengal, and the United Provinces, each of these bodies 
l'ooollunending one member, and one on the recommendation 
of the Calcutta Chamber of Commeru6. The governor
general can, if he thinks fit, decline to accept a recommenda· 

tion thuH made, and in that case a fresh recommendation il-l 
tmbmitted to him. The remaining five member;! art' nominated 

by the governor-general, 'in such manner as shall appear to 
him most suitable with reference to the legislative business 

to be brought before the coullcil, and the due representation 
of the different classPR of Ow (·ommunii,).' 

The additional members hold office for two yeal'l> , and 

are entitled to be present ~~t all legislative mcctiugb of the 
coullcil, hut at no others 1. 

'1'he legislature thUR fonned /warb the awl-. \\'anl HaUH' of 
, the t.iovel'Uor-Gt'neml ill l'oulwil at llH'etillgb for the purpoHc 

uf making lawb and regulations.' 

The Governor-General in Council at these mectingb hab 
PO\WI' to make laws-

(a) for all persons, for all courts, and tor all placeb and 

things within Bri~it;h India; and 

(6) for all British subjectf. of His Majesty Mid sen a.ntb 
of the Governuu.>nt of India within other palts of 

india, that is to say, within the Na.tive StateH; aud 

(e) fur all persons being native Indian subjecb3 of Hib 

Majesty, or native Indian officers or Boldiers ill Hib 
MajeHty's Indian forces when in allY part of the 
world, whether within or without His Majet;Ly'b 

dominions; and 

(d) for all persons employed or serving in the Indian Marine 
Service 2. 

1 Digest, 8. 60. 
2 Ibid. (13. As to whether there iM any power to legislate for lIervants 

of the Goverument outbidc ' India,' I:!110 the note (c) on that l:ICutiou. 
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But thlil power is subject to. vMioufl t't'flwtion8. For 
instanoe, it does not e~tend to the alimation of any Act 
of Parliament passed ~ince 1860, 'Or of certain specifieCt 
portions of earlier Acts 1, and doel!! not enable the legislature 
to make any law affecting the authority of Parlia.ment or 
any part of the unwritten laws or ronstitution of the United 
Kingdom whereon may depend the allegianre of any person 
to the Crown or the sovereIgnty or dominion of the ('rown 
in any part of British India 2. 

Measures affecting the publIc debt or revenues of India, 
the religion or religious rites or usages of any r]a8s of His 
Majesty's subjects in India, the disripline or maintenanre 
of the mIhtary or naval forceR, or the relations of the Govern
ment with foreign StatpR, cannot be introdure,d by any 
member without the previous Ranrtion of the governor
general J. Every Art reqUlrps the governor-general'R I1sRt'nt, 
unless it is rest'rved by him for the slgmfication of HiB 
Majesty's pleasurt', m which rase the power of assenting restB 
with the Crown. The assent of the Crown is in other cases 
not necpssary to the validIty of an Act, but any Act may 
be disallowed by the Crown (. 

The procedure at meetmgs of the LegiRlative Council is 
rpgulated by rulps madt' by tht' \.~ouncil and assented to by 
the governor-general 5. 

Under the Art of 1861, tht' powers of the Legislative 
CounCil were strictly ronfined to the consideration of measurf"S 
mtroduced into the counCil for the purpose of enactment or 
the alteration of rules for the ronduct of business 6. But 
under the Act of 1892 rules may be made authorizing at meet
ings of the CounCIl dIscussion of the annual financial statement 
and the asking of questions, but under such conditions and 
restrictions, as to subject or otherwise, as may be prescribed. 

Namely, J & 4 Will. IV, c. 85, except BB. 81-86; 16 & 17 V)('t. ('. 9S ; 
17 & 18 VIet. c. 77; 21 & 22 VlCt c. 106; 22 & 2, Viet. ('. 41. Set' 14 & 2S 
VlCt. e. 67, s. 22, as amended by 32 & 33 Vlot. ('. 98, S 2. 

2 Digest, A. 63. ' Ibid. 64 .' Ibid. 65, 66 
3 Ibid. 67. 0 See above, p. 100. 
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Under the rule!) made in pursuance of this power the annual 
finanoial statement must be made publicly in the oounoil. 
Evel'y'member is at liberty to make any observations he 
thinks fit, and the financial member of the counoil and thE' 
president have the right of reply. Under the same rules 
due notice must be given of any question, and ('very question 
must be a request for information only, and must not b(' 
put in argumentative, or hypotlwtical, or defamatory language. 
No discussion is permitted in respert of an answer given on 
hehalf of the Government, and th(' prNlident may disallow 
any question which, in his opinion, cannot b(' answered 
consistently with th(' public interest. 

Besides thE' formal power of making laws through the 
Legislative Council, the governor-genE'ral has also, under an 
Act of 18701. power to legislate in a more summary mannE'f, 
hy m('ans of regul:ttions, for the government of certain 
rlistrictR of India of a more backward C'haracter, which are 
rlefined by orders of th(' Secret.ary of State, and which ar(' 
'scheduled districts' within the meaning of certain Acts of 
the Indian Legislature. Under a section of the Act of 1861 2 

the governor-general has also power, in cases of emergency, 
to make temporary ordinances which are t.o be in force for 
a term not exceeding six mmths. 

The Governor-General in Council alRo exerC'ises c('rtain 
legislative powers with respect to Native StateR, but in his 
executive capacity, and not through his legislative council 3. 

Local legislatures were established by the Indian CouncilR 
Act, 1861, for tre provinces of Madras and Bombay, and hav(', 
under the powers given by that Act. since been established 
for Bengal, for the United Provinces of Agra and Oudh as 
._~ituting a single province, for the Punjab, for Burma, and 
,i~ tpe province of Eastern Bengal and Assam 4. 

The '1~gislatures for Madras and Bombay consist of the 

1 33 Viet. c. 3, s. I, above, p. 105. Digest, s. 68. 
• 24 & 25 Viet. c. 67. 8. 23. Digest, 8. 69· '" 
8 See Chapter v. ' See Digest, 88. 70, 74. 
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~overnor and his council, reinfor<,ed, for the purpose of 
legislation, by additional members. These additional members 
must be not less than eight and not more than twent, in 
number, and must include the advocate-general of the pro
vince, and at least one-half of them must be persons not 
in the civil or military service of the Crown. They are 
nominated by the governor in accordance with rules framed 
hy the Governor-General in Council and approved by the 
S{'cretary of State. Under the {'xi sting rules, their number, 
hoth at Madras and at Bombay, is fixed at twenty, of whom 
not more than nine may he officials The system of nomina
tion adopted is int{'nd{'d to give a repre'lentative character 
to the memb('rs. For instance, at Bombay eight non-official 
members are nominated on the recommendation of various 
hodi('s and associations, includmg one recommended hy the 
Corporation of the City, ont' hy the University and six by groups 
of municipal corporation'l, groups of district local hoards, 
classes of large landhold('rs, and associations of merchants, 
manufacturers, or tradesmen. The remaining non-official 
members are nominated hy the governor' in such manner afl 
shall in his opinion secure a fair representation of the different 
classes of the community.' 

In the provinct's which have legislative, but not executive, 
councils, the legislature consists of the lieutenant-governor 
and of persons nominated by him under similar rules and 
on the same general principles as those which apply to the 
local legislatures of Madras and Bombay. The number of 
the nominated members of the legislative council is twenty 
in Bengal, fifteen in the United Provinces, nine in the Punja~ 
and Burma respectively, and fifteen in Eastern Bengal and 

Assam. One-third of them must be persons not in th~ 
or military service of the Crown 1. Of the fifteen Muno' 
for Eastern Bengal and Assam not more than seven may'b 
officials 2. 

The pOWl'rs of the 1000ai legislatures are more limited than 
-

1 Digest, 8. 73. • See notifiolLtiotl of Oct. 10, 1905. 
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those of thl" ll"gislativ{' rouncil of th{' governor-general. 
Th~y cannot make any law affecting any Act of Parliament 
for the time being in force in the province, and may not, 
without the previous sanction of the governor-genera.l, make 
or take into consideration any law-

(a) affecting the public debt of India, or the rl1stoms duties, 
or any other tax or duty for the time b{'ing in force 
and imposed by the authority of the Governor-GenNal 
in Council for th{' general purpos{'s of the Govl"rnnwnt 
of IndIa; or 

(h) regulating any of the current roin, or the i"suing of 
any bills, noteR, or oth('1' paper rurrl"ncy; or 

(c) re!!ulflting the ronveYd.ure of letters by tIl(' post offir£' 
or messages b:v tIl<' electrir tf'legraph within the pro
vince; Dr 

(d) altf'ring the Indian Penal rode; or 

(e) aiferting the religion or religious rites or usagl"fl of any 
rlass of His Majesty's snbj~rts in India; or 

(f) affecting the disripline or maintenancl" of any part of 
His Majesty'l! naval or military forres; or 

(g) regulating p'1tents or copyright; or 

(h) affecting the relations of the Government wffrt foreign 
princes or States I, ' .'1\ 

Until 1892 their powerl'! were much restricted by their 
irtability to alter any Act of thl" Governor General in Council, 
but undel a provision of the Indian Councils Act, 1892, the 
loral legislature of any province may, with the previouB 
sanction of the governor-general, repeal.r or amend as to 
that province any law or regulation made by aity other 
authority in India ~. 

Acts passed by a local legislature in India require the 
assent of the governor-general, and are 8ubjl"ct to dis
allowance by the Crown in the same mannl"r as Acts of the 
governor-general's legislative council 2. The restrictions on 

1 Digest, 8. 76. 2 Ibid. 78. 
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the subjects of discussion at that council allm apply to meetings 
Ji';" ...... 

of the local legislatures 1, 

No precise line of demarcation is drawn between the 
subjects which are reserved to the control of the local legis 
latures respectively 2, In practice, however, the governor 
general's council confines itself to legislation which is either 
for provinces having no local legislatures of their own, or 
on matters which are beyond the competency of the local 
legislatures, or on branches of the law which require to be 
dealt with on uniform principles throughout British India. 
Under this last head fall the so-called Indian codes, including 
the Penal Code, the CodeR of Civil and Criminal ProcE:'dure, 
the SucceRsion Act, the Evidence Act, the Contract Act. the 
Specific Relief Act, the Kegot.iahle Instruments Act, the 
Transfer of Property Al't, the TruRt:-, Aet. and the EaRements 
Act.. 

The law administl'red by the courtH of BritiHh India conRistR, Indian 

so far as it is enacted law, of-

(1) Such Acts of Parliament aH extend, expressly or by 
implication, to British India ~, 

(2) The regulat.ions made by the Governments of Madra,R, 
Bengal, and Bombay hefore the coming int,o operation 
of the Gov13rnment of India Act, 1833 (3 & 4 Will. IV, 
c. 85) 4. 

1 Digt'st, 6. 77. 
2 As to tht' relations between the governor-gt'neral'~ connril and local 

legi~latures, see Minutes by Sir H. S. Maine, No. 69. 
'1 See the Statutes relating to India. publisht't! by the Indian Legi;;lativ{' 

Department in 1899. <If, 

• The Bengal Regulations passed before li93 were in tllat year coIlectt'd 
and passed t)y Lord Cornwallis in the shape of a r~vist>d {'ode. 675 Regulations 
were PIUlSOO between 1793 and 1834, both inclusive, but of these only eighty. 
nine are now wholly or partly in force. Such of them as are still in foree 
are to be found in the volumes of the Bengal Code published by the Indian 
LegislatlY-' Department. 

Of the 251 Madras RegUlations, twenty-eight are still wholly or partly 
in foroe, and are to be found in the Madras Code. 

The Bombay Regulations wore revised and oonsolidated by Mountstuart 
Elphinstone in 1827. Twenty 'Bombay Regl1lations a.re still wholly or 
partly in force, and are to be fOtU1d in the Bombay Code. 

Law. 
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0) The Act,s pasRf'd by the Governor-f'nmeral in Council 
nndf'f the Government of India Act, 1833. and subse
quent statutI's 1. 

(4) Thf' Acts passed by the local legislatures of Madras, 

Bombay, Bengal, the North-Wf'RteTn ProvineeF! and 
Oudh (now thp Unitf'd PlovinceR of Agra and Oudh). 
1 he Punjab, Burma and Eastern B('ngal and AHsam, 

hinee their constitution under ttlf' Indian Councils Ad. 

1861 (24 & 25 Vict. c. (7) 2. 

CS) The RegulationR made by the governor-general under 

the Governmf'nt of India Ad, 1870 (33 Vict. c. J) .J. 

(6) Thf' Ordinances, if any, madf' by the govemor-gpnf'ral 

llnliel r. 23 of the Indian ('ouncll'l Act, 186r (24 & 25 

Virt. r. 67), and for tlw time jwing in forcf'4. 

To theRe may be addf'd-

(7) OrderR in Counril mada by the King in ('onncil and 
applying to India;. 

(8) Rtatutory ruleR made under the authority of EngliRh 
Acts G. 

(9) Rules, orders, regulations, by-lawH, and notifirations 
made under the authority of Indian Arts 7. 

1 RE'vised editions of these Arts, omitting repealed mattpr, have been 
published by the Indian Legislative Department. Such of them as relate 
only to particular province~ are to be found in the ' Code~ , for these pro
vinces published by the Legislative Department. 

2 'fheqe Acts arc to be found in the voiumps of ' Codes' mentioned above. 
S A Chronological Table of and Index tu these five eiasst's of enartmE'nts 

have been compiled by the Indian Legislative Departmpnts. 
• See Digest, s. 69. 
5 See e. g. the Order in Council confirming the Extradition (India) 

Act, 189~ (IX of 1895), Statutory Rules and Orders Revised, v. 297; the 
Zanzibar Orde!· in Council of 1897, which gives an appeal from the British 
Court in Zanzibar to the Bombay High Court, Statutory Rules and Orders 
RCllised, v. 87; and the Indian (Foreign Jurisdietion) Order in Council, 
1902, printed below, p. 388. 

• e. g. the rule~ made under s. 8 of the Indian Councils Act, 1891 (Digest, 
8. 43), and under SS. 1 & 2 of the Indian Councils Act, 1892 (DigeRt, 88. 60, 
64)· 

7 Lists of such of these as have been made l!nder general Aets have been 
published by the Legislative Department. There are al80 80me lists and 
collections of rules made under local Acts. 
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(10) Rules, laws, and regulations made by the governor
general or the Governor-General in Council for non
regulation provinc('S before 1861, and confirmed by 
s. 25 of the Indian Councils Ac~ 1861 1. 

These enactments are supplemented by such portions of the 
Hindu, Mahomedan, and other native laws and customs afl 
are fltill in fOTre, and by Ruch rules or principle'! of European. 
mainly English, law as have been applied to the country, 
f'ither under the direction to act in accordance with justirp, 
flquity, and good conscience, or in othel' ways. and as have not 
been superseded by Indian codifiration. 

Native"law has been wholly supersedf'd, as to criminal law 
and proredure and ~s to civil procedurf', by the Indian Penal 
rode, thf' Indian Codes of Criminal and Civil Procf'dure, the 
Evidenre Ad. and other enartmf'nis. and has bef'n largely 
superspded as to other matters by Anglo-Indian legislation, 
but still regulates, as personal law, most matters relating to 
family Jaw and to the law of succession and inheritanrp among 
Hindus, Mahompdans, and other natives of the country 2. 

The East India Company Act, 1793 (33 Geo. III, ('. 52), ThE'.civll 

d b f h d "1 . 3 h AerVlce of reservf' to mem ers 0 t e covenante rlVI serVlCe t e India 

principal civil offices in India under the rank of member of 
rouncil. Appointments to this ser.:vice were made in England 
by the Court of Directors. 

The Government of India Act, 1853 (16 & 17 Vict. c. 95), 
threw these appointments open to competition among natural
born subjects of Her Majesty, and this system was maintainf'd 
by the Act of 1858, which transferred the government of 
India to the Crown 4. The first regulationll fo1' the competi-

1 See above, p. 102. Probably most, If not all, of thiS body of laws has 
expired or been superseded. 

2 See below, Chapter IV. 

a So (;!l,lled from the ('ovenants into whICh the superior servants of the 
East India Company were required to enter, and by whi('h thE'Y WE're bound 
not to trade, ll<ot to receive present~, to subscribE- for pensionR, and flO 

forth. Members of the civil servICe of India are stilirequirE'd to enter mto 
similar covenants before receiving thell' appointments. 

• See Digest, 8. 92. : 
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tive examinations ,ere framed by Lord Macaulay's committee 
in 1854, and have since been modified from time to time. 
Under the existing rules the"limits of a.ge for candidates are 
from twenty-one to twenty-three. Successful candidates 
remain on probation for one year, and then have to pass an 
examination in subject~ specially cvunected with their future 
dutieR. If they pass, they receive their appointments from 
the Secretary of State. Probationers are encouraged by a 
special allowance of £100 to pass their probationary year at, 
It University or College apJn"oved by the Secretary of State. 

The Indian Civil Service Act, 1861 (24 & 25 Vict. c. 54), 
whilst validating certain irregular appointments which had 
been made in the past, exprt'ssly resel'vf'iI in t,he future to 
members of the covenanted service all tht' more important. 
civil posts under the rank of member of council in th<, rt'gula
tion provinces. The schedule of reserved posts, which is 
still in force 1, does not apply to non-regulation provinces, such 
as t,he Punjab, Oudh, the Central Provinces, and Burma, where 
the higher civil posts may be, and in practice often are, filled 
by military officers belonging to the Indian Army, and others. 

An Act of 1870 (33 Vict. c. 3), after reciting that' it is 
expedient that additional facilities Rhould be given for the 
employment of natives of [ndia, of proved merit and ability, 
in the civil service of Her Majesty in India,' authorized the 
appointment of any native of India to any office, place, or 
employment in the civil service in India, without reference to 
any statutory restriction, but subject to rules to be made by 
the Governor-General in Council with the sanction of the 
Secretary of State in Council 2, 

Little was done under this Act until rules for regulating 
appointments under it were made during Lord Lytton's 
government in 1879. The intention was that about a sixt.h 
of the posts reserved by law to the covenanted civil service 
should be filled by natives of India appointed under these 
rules; and for the purpose of giving gradual effect to this 

Digest, B. 93. 2 Ibid. 94-
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scheme, the numb'el of appointments mada in England was in 
1880 reduced by one-sixth. The persons appointed under the 
rules were often described as ' statutory civilians,' and about 
l'lixty natives of India had been so appointed when the system 
wal'l changed in 1889. The rules qid not work satisfactorily, 
and in 1886 a commission, under the presidency of Sir Chadeb 
Aitchison, was appointed by the Government of India with 
iIU:!tl'uctions ' to devise a scheme which might reasonably be 
hoped to possess the necessary elements of finality, and to 
do full justice to the claims of natives of India to higher 
cmployment in the public service.' 

Under the scheme established ill pursu<\llce of the recom
lllllndatiom; of Sir Charles Aitchison's comlllitlsion u provincial 
civIl l'lervice has been formed by the amalgamation of the 
higher appointments in what wal> previously known as the 
uncovenanted civil service with a certain Humber of appoint
mentl> previously held by the eovenullted eivil service. The 
lower glade appointmentb of what had bct'n the uncovenanted 
civil service are now btyled the' l'lubordinatc service.' Therc 
are thu8 three clasllcs of the general eivil 8el'vice, (1) the Civil 
I::lPl vwe of India, (2) the Provincial Servicc, and (3) the Sub-
ordinate Service. The Civil Service of India il'l rt'cruited by 
open competition in England. '1~he other two servicetl arc 
l'eeruited provincially and consitlt almost entirely of nativeb 
of the province. The provincial service is fed mainly by 
direct recruitment, but, in exceptional cases, by promotion 
from the subordinate service. In the executive branch the 
10wt'Bt grade in the provincialsel'vice i8 the deputy collector, 
the highest in the subordinate service is the tah8ildar. Judi
cial officers of all grades belong to the provincial service 1. I 

Bel:lides this general service, there are special services such 
as the education department, the public works department, 
the forest department, and the police department. Appoint
ment8 to thtl highest posts in these departments are a.s a rule 

1 As to tho pr'opol'tiol1 of Enghshmen ill thc Inuia.n Civil Service, !lee 
8traohey, iridia, p. Ill. 
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made in England. The other posts are recruited. provincially, 
Itnd are, like posts in the general service, graded as belonging 
either to a provincial servict', or to a subordinate service 1. 

n is only with reference to the four chartere/! high cow·ts 
that the judicial system of India is regulated by English 
statute. Under the Regulating Act of 1773 (13 Qeo. Ill, 
c. 63), a. supremo court was established by charter for Oalcutta, 
and simila.r courts were established for Madras in 1800 (39 & 

40 Geo. III, c. 79), and for Bombay in 1823 (4 Gco. IV, c. 71). 
The Act of 171)1 (21 Geo. III, c. 70) recognized an appellate 
jurisdiction over the country courts established by the Oom
pany in the Presidency of Bengal 2. 

The InIDan High Courts Act, 1861 (24 & 2.3 Viet. c. 104), 
amalgamated. the supreme and sadr courtt:) at the three 
prCl:lidency towns (that is to say, the courts eAelcising tho 
jurisdiction of the Crown and the appellatc and Impervisional 
jurisdiction of the Company at those tOwnb), by authorizing 
the establishment of chartered high courts inheriting the 
jurit;dictiou of both these courttl. Thc charters now regulating 
thetle high courts were grantcd in December, 1865. The samc 
~\.ct authorized the establi'3hmcnt of a uew high court, and 
accordingly a charter estabillihing the High Uourt at Allahabad 
was grauted in 1866. 

Each of the four chartered high COurtb consllits of a chief 
justice, and of as many judges, not exceeding fifteen, as His 
~ajesty may think fit to appoint a. 

A judge of a chartered high court must be either-

(a) a barri~ter of England or Ireland, or a member of the 
.Faculty of Advocatetl in Scotland, of not lestl than 
five years' standing; or 

(b) a member of the civil service of India of not less than 
ten years' standing, and having for at least three 
yealb served as, or exercised the powers of, a district 
judge, or 

1 See EaHt India (Progress and Condition) Deoennial Roport, 1904. pp. 58-60. 
, See above, p. 57. - DIgest, s. 96. 
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(c) a. persoll having held judicial office not inferior to tha.t, 
of,. a subordinate judge, m judge of a. tlmall 'cause 

court, for not less than five years; or 

(d) a pertlon having been a plea.der of a high court for not 
le8t1 than ten years 1. 

But not lestl than one-third of the judgeb, including the 

chief justice, must be bauitlterb or advocatetl, and not letlb 
than onl'-third mUtlt be memberb of the civil service of 

India I. 
Evcry judge of a chartered high court holdb oflice dUliug 

Hib MajeHty's pleasure~, and hil:l balary, furlough, and penl:lion 
are n·gulated by ord3r of the Secretary of State in Council'. 

Temporary vacallcim; may be filled by the Governor-General 

III Council in the cal:le of the high court at Calcutta, and by 
tll(: local government ill other casetl 4. 

The j uritldiction of the chartered high courtb itl I egulated 
by t}J.elr ~harters[j, and includes the comprehellt>ive jurisdiction 

formerly exercil:led by the I:lupremc and badr courtl:l 6 , They 

arc albo eApretlHly invebted by btatute (24 & 25 Vict. c. 104, 
c.b IS) with adminibtrative buperintendl'llCC o\'er the courts 

bubject to their appellate juril:ldiction, and are empowered 1,0-

(a) call for retllrnb ; 
• 

(b) direct the tranbfer of any buit 01' appeal from any Iluch 

court to any other court of cllual or I:luperior juri!>
diction; 

(c) make general rulell for regulating thc practice and pro
c~dingl> of tbol>e courts; 

(d) prellcribe forms for proceedingll ill thOl:lll courtll, and for 
the mode of keeping book entries 01' accounts by the 

officers of the courts; and 

(e) tjI·ttle tables of fees to be allowed to the sherills, attor

neys, clerks, and officers of the courts 7. 

1 Dig6/jt, B. 90. 2 Ibid. fJ7. ~ Ibid. 99. ' Ibid. 100. 

• Printed in Statutory Rulell and urderb Revised, vol. VI. 

• Dlgetlt, s. 101. • 'Ibid. lOZ. 
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But these rules, formt!, and tables are to be t!ubject to the 
previous approval of the Government of India or of tho local 
government 1. 

The business of the chartered high courts is distributed 
among t!ingle judges and divit!ion courts 'in accordance with 
rules of court, subject to any provision which may be made 
by Act of the Governor-General in Council 2. 

The Governor-General in Council may by order alter tho 
local limit.<> of the jurisdiction of the several chartered high 
l'ourtt!, and authorize them to exercise jurisdiction over 
Chrit!tian t!ubjects of His Majesty resident in Native States'. 

The old enactments requiring the ehal tered high courts, in 
Lhe eXClcise of their original jurisdiction with reference to 
certain matters of which the most imp0l'tant arc iuheritance 
<tud l>uccest!ion, when both padiet! are 8uhject to the l:!ame law 
or CU8tOIll. to decide according to that law or custom, allli 
when they are subject to different law8 or cm;tollu;, to deeid" 
according to the law of the defendant, are ;-.tlll in force, Hub

j('et to such lllodificationt! at! have been or lllay be made by 
Indian legislation 4. 

Tracet! of the old conflicts between the supreme court and 
the govemor-gelleral's council are still to b<3 found in enact
ments which exempt the governor-gencral and the goVel'nOl'b 
of Madras and Bombay and members of their council from 
the original jUlisdictiou of the chartered high courts in respect 
of auytlnug counselled, ordered, or done hy any of them in 
their public capacity, from liability to arrest or imprisonment 
in any civil proceeding in a high court, and from being subject 
to the criminal jurisdiction of a high court in respect of allY 
misdemeanour at common law or under any Act of Parlia
ment 5 _ Nor are the chartered high courts to ex.ercise original 
jurisdiction in revenue ma.ttels 6, 

The highest officials in India. are ex.empted from the juris
diction of the Indian chartered high courts, but und~ enact-

I Digest, ~, 102, 

• Ibid. loS. 
• lbid·103 
• Ibid. 105. 

I 
~ Ibid. 104. 

6 Ibid. IO!. 
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ment,R which are still in force 1 certain offences by persons courts 

holding office under the Crown in India are expressly made ~ff:~ces 
punishable as misdemeanours by the High Cou"rt in England. in India. 

These offence"8 are :-
(1) Oppression of any of His Majesty's subjects; 
(2) Wilful breach or neglect of the orders of the Secretary 

of State; ' ~ 
(3) Wilful breach of the trust and duty of office; 
(4) Trading; and 
(5) Receipt of presents. 
Under an Act of 1797 (37 Geo. III, c. 142, s. 28), any 

British subject 2 who, without the previous consent in writing 
of the Secretary of State in Council, or of the Governor
G('nrral in Cotmcil, or of a local Govprnmpnt, is concerned in 
any loan to a native prince, is ~uilty of a misdemeanour. 

Any of these offences may~~ tried and punished in England, 
hut the prosecution must be commenced within five yearB 
after the commif:sion of the off('nce or the arrival in the United 
Kingdom of the person charged, whichever is later'. 

Supreme authority over the army in India IS vested by law Tho army 

• in the Governer-General in Council 4. Under the arrangements in India. 

made in 1905 the commander-in-chief of His Majesty's Forces 
in India has charge of the Army Department, which to a certain 
extent corresponds to the War Office in England. Subject to 
the administrative control of the Governor-General in Council, 
the Rame commander-in-chief is also the chief executive officer 
of the army. Under the system in force before the changes 
introduced by the Act of 1893 he held special command of 
the troops in the Bengal Presidency. and exercised a general 
control over the armies of Madras and Bombay. Each of 
these armies had a local commander-in-chief, who might 

1 DigeRt, R. II 7. 
• Thib probably means any European British subject. See Digest, s. 118· 

S This is the period fixed by 21 Geo. TIl, c. 70, s. i. But the period under 
33 Geo. ,UI, c. 52, S. 141, is six years from the commission of the offence 
and a shorter period is fixed by thl'" general Act, 56 & 57 Vic-to ('. 61. See 
Digest, s. 119. . 

• See ibid. 36. 
ILBn'l' 
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be, and in prat'tic(> Itlway~ waH, appointed a member of the 

governor's executivf' council, and thf' loeal Government of 
the presidency had cel tain administrative powers in military 

matters. This system of divided control led to much in
convenience, and by an Act of I893 (56 & 57 Vict. C. 62) the 
offices of the provincial commanders-in-chief were abolished, 
and the powers of military control vested in th(' Governments 
of Madras and Bombay were transferred to the Government 

of India. 
The administrative arrangements under the Act of I893 

came into forcil on Aplil I, I895. The Army of India was 
then divided into four great commands, each under a lieu
tenant-general, the whole h('ing undt'r the diref't command of 
t,he commander-in-rhid in India and t}l\' control of the Govern

ment of India. In 1904 one of thf' commands was abolished, 
and the army is now organized ill three commands and two 
independent divisiom;, one of which, however, will probably 

be absOl bed iflto one of the rommandR. 
The army in India consists, firo.t, of His Maj('sty's iorco8, 

which are under the Army Act, and, ;;erondly, of the native 
troops, of which the Blitish offic{'!'s are undcr the Army Act; 
whilst thE remainder al e under the Indian Al ticles of War, 
an Act of the Indian Lt·gislaturc 1. In I905 thc total strength 
was uearly 23I,000 n1l'n of all aIm;;, of whom rather more 
than 78.500 (including the British officers of the Indian Army) 

were Bntish. This i" exclusive of the act!\ 0 reservt', in process 
of formation, consisting of men who have served with the 

colours in the Native Army from 5 to 12 years, and numbering 
now about 24,500 men, and of the volunteers, about 32,000 
in number, enrolled und('r the Indian Volunteers Acts (XX of 
1869, as amended by X of 1896). 

When the Native Army was reorganized in I86I, its British 

officers were formed into three ' staff corps,' one for each of 
the three armies of Bengal, Madras, and Bombay. The 

>Officj'lrs of the corps were, in ~he first instance, transferred 

4,ot. V of 1869, as amended by Act XII of 1894. 
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from the East India Company's army, and were subRequently 
drawn from British regiments. In 1891 the three staff corps 
were amalgamated into a single body, known as the Indian 
Staff Corps. In 1902 the use of the term ' Staff Corps' was 
abandoned, and these officers are now said to belong to the 
Indian Army. The number of their establishment is nearly 
3,200. They are recruited partly from young officers of 

British regiments and battf'ries in India, and partly by the 
appointment of candidates from the Royal Military College, 
Sandhurst, to an unattached list, trom which they are trans
ferred to the Indian Army after a year'R duty with a British 
regiment in India. After passing examinations in the native 
language and in profesRional subjects, an officer of the Indian 
Army is eligible for staff f'mployment or command in any 
part of India. The officers of tIl(' Indian Army are employed 
not only in the Native Army and in military appointmenbl 
on thf' staff, but also in a large number of civil posts. They 
hold thf' majority of appointmf'lltR in the Political Depart
ment, and many adminir;trat ive and Judicial officeR in non
regulation provinces. 

Thf' (,harter Acts of 1813 and 1833 provided for thf' appoint- Ecclefli

ment of bishops at Calcuth\, Madras, and Bombay, and ::~~bi~~h
ronferred on them ecclesiastical ~urisdiction and power to ment. 

admit to holy orders. These provisions are still in force 1, 

but the bishops who have been since appointed for other 
Indian dioceses, such as the dioeese of Lahore, do not derive 
their authority from any Act of Parliament. The salaries, 
allowances, and leaves of absence of the Indian bishops and 
archdeacons are regulated by the King or by the Secretary 
of State in Council 2. 

The provisions summarized abow include all the matters Subsi

relating to the administration of India which are regulated ~:f!D~ro. 
by Act 1)£ Parliament, with the exception of some minor 
points relating to salaries, leave of absence, temporary
appointments, and the like. 

1 Digest, 88. 110-1 12. 
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The salaries and allowl1nc('s of the governor-general and 
the governors of Madras and Bombay, and of their respective 
councils, of the commander-in-chief, and of lieutenant
governors, are fixed by order of the Secretary of State in 
Council, subject to limits imposed by Act of Parliament I, 

Return to Europe vacates the offices of the governor
general, of the governors of Madras and Bombay, and the 
members of their respective councils, and of the commander
in-chief 2, except that members of council can obtain six 
months' leave of absence on medical certificate 3, 

There is power to make conditional appointments to the 
offices of governor-general, governor, and member of council 4, 

If a vacancy occurs in the office of governor-general when 
there ill no Iluccessor or conditional ~u('cpssor on the spot, the 
Governor of Madrab or Bombay, whirlH'vcr is senior in office, 
fills the vacancy temporarily', A temporary vacancy in 
the office of Governor of Madras or Bombay is filh·d by the 
senior member of council', Provision is also made for filling 
temporary vacancies in the offices of ordinary or additional 
memb('rs of council. 

Absence on sick leave or furlough of persons in the service 
of the Crown in India is regulated by rules made by tIl(' 

Secretary of State in Oouooil 7. The distribution of patronage 
between the differpnt authorities may also be regulated in 
like manner 8. 

,<\dminiA- The administrative arrangements whieh have heen sum-
tratlve d b d d I arrange- marize a ove epen main y, though not exclusively, on 

d
mentBdnot Acts of Parliament. To describe the branches of adminis

epen ent 
on Acts tration which depend not on Acts of Parliament, but on 
of ParJia- I di I ad .,. 1 t' ld b b ment. n an a.ws or mllllstrative regu a IOns. wou e eyond 

the scope of this work. For a description of them reference 
should be Made to such authorities as Sir John Strachey's 

I Digest, B. 80. 

• Ibid. 82. The precise effect of the ell&ctments reproduced by this 
section is far from clear. 

s Ibid. 81. 
8 Ibid. 86. 

, Ibid.·!3. 
; Ibid. 89. 

" Jbid. 8S. 
a Ibid. 90. 
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excellent book on India, or the latest of the decennial reports 
on the- moral and material progress of India. Only a few 
of them can be touched on lightly here. 

In the first place something must be said about the Indian Financia.l 

Th " I h ad f I di system. financial system. e prmClpa e son an revenue, 
as shown in the figures annually laid before Parliament, 
are land revenue, opium, salt, stamps, excise, provincial 
rates, customs, assessed taxes, forest, registration, and 
tributes from Native States. The principal heads of expen-
dit,ure are debt services, military services, collection of 
revenue, commercial services, famine relief and insurance, 
and civil service. But during recent YMrs the services 
grouped as commercial, namely, post office, telegraph, railways 
and irrigation, have shown a surplus, and have been a source 
of revenue and not of expenditure. The most important 
head of revenue is the land revenue, a charge on the land 
which is permanently fixed in the greater part of Bengal 
and in parts of Madras, and periodically settled elsewhere. 

The central government keeps in its own hands the col-
.lection of certain revenues such as those of the Salt Depart
ment in Northern India, the Trlegraph Department, and the 
revenues of Coorg, Ajmere, and the North-West .Frontier 
Province, besides certain receipts 'Cormected with the Army 
and other services. It also deals directly with the expenditure 
on the Army and the Indian Marine, on certain military 
works, 011 railways and telegraphs, on the administration of the 
three small provinces whose revenue it receives, and on the 
mint, and with the greater part of the post office expenditure 
and of the political charges. 

The other branches of revenue are collected and the other 
branches of expenditure are administered by the provincial 
or local governments. But the whole of the income and 
expenditure, whether collected or borne by the central or 
by the local 'i1;overnment, is brought into one account aIJ 

the income and expenditme of the Indian Empire. 

Since 1871 the relations between central and p~ovincial 


