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finanM' have been regullJ.ted by quinquennial contra{'ts 
between the central and each provincial government, Under 
these cont,rll,cts the whole, or a proportion, of certain taxes 
and oth('r receipts collected by each provincial government 

ib assigned to it for meeting a prescribed portion of thr 
administrative charges within the province, 

The provincial governnH'nts have thus a direct interest 
111 the efficient ('ollection of r('v('nue and an induc('ment to 

be economical in ('X pend it ure, t>illce savingb eiI('eted hy 

them are placed to their eredit. But tht'y may not alter 
taxation, or th(' rul(,H under wInch the rt'venue is adminis­

tered, without the absent of the Supreme Cio\'ernment. 
Bubject to gem'rlll Rupervision, and to rules and condition!> 

l'oncerning such matterb as the maintenance of great lin('M 
of communication, the creation of new appointnH'ntb, the 

alterlltion of scales of salarieH, and the undertaking of 110\\ 

general Hervice:; or dutieH, they have It free hand in adminib­

tering their Hhare of the revpnut', The apportionment of 

revenue is settled afresh every flv€' years, after a review of 
the provincial finance. Any halanee which a provincial. 

government can ac('tul1ulate by careful administration is 

placed to it H credit, j)ut 011 occu"ions of ex traordinar.v Rtre"f". 

lLH during th(, Afghan War, the l'l'ntral gm erlllllt'llt, Ita" 

HOllletimes called upon 10, .. tl g<H el'llltlCnih to SUl'l't'lld('J' H flll1t! 0 

of their balanees. 

As haM been Hairl 11 ])0\,(' the gOVt'!'UOI'b of MadraM and 

Bombay are as!;isted by e>..ewti\ e councils. A lieutenant­

governor has no ('xeeutive council, but has the help of a 
Board of Revenue in Bengal, Eastern Bengal and ASlSam, 

and the U r.ited Provinces, and of a Financial Commissioner 

in the Punjab and Burm~ Madras has also a Board of 
Revenue, E,l,ch province has its secretariat, manned accord­

ing to adminit;trative requirements, and also special depart­

ments, presided over by heads, such as the inspector-general 

of police, the commissioner of excise, tht' director-general 
of education, the inspector-gent'ral of ci vi} hospitals, the 
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sanitary commissioner, and the chief etgineer oft public 

works, for the control of matters which a.re under provincial, 

as distinguished from central management. Tlere may be 

also special officers in charge of such matters as experimental 

farmt!, botanical gardens, hC)ffle breeding, and the like, which 

require special qualifications but do not need a largc staff. 

Tho old distinction between regulation and non-regulation ltegula-
. lIb ~ 1 tIt t f 't .. tion and pJ'OVlIlces las ceome OOHO e e.)U races 0 1 rcmam 111 non-

the nomenclature of the staff, and in the clualificatiolH; for regu~ation 
prOVIDceb. 

,tdmiuistratiyc posts. Thc corresponding distinction in 

Illodern practiec is between thc rcglOnb which arc undcr 

OI'dillary law, and tIlt' mol'l' Iml'kward wgiom;, knowll at! 

t-l'heduled diHtriet8, which are under regulatiollH made ill 

e:.ereisc of tll(' bUmllHtl'y POWl't'b conferrcd by thc GO\ CIIl-

Jl1l'ut of Iud ill, Ad, Ii'l70 (33 Vil't. l'. J) ~. 

In each provinl'c tJw 1lI0bt important admini:-.trati\ 0 ulJit 'l'he 

1 d · t . t 'rl d' t . t . B 't' lId' dlstlH·t 1:-. t It' IS nc . lorc are 24<J 18 nc 8 III 1"1 IS I n Ia. 

They vary contliderably in area and population, from thc 

Himla di8trict in the Punjab with 101 square mil~s to the 

Upper Khyndwin in Burma with appr0ximately 19,000 

:-;qual'e milt-H, and from the hill di!:,trict of Xorth Arakan 

with a population of 20,(180 to )Iailllan~ingh with a po pula­

t ion of J.CjI5,ooo. Tn lilt' rnitt,d Proviuet'H tll(' district 

haH an avemge area of 1,500 or 2,000 Hquare miles, with 

a population of 750,000 to 1.500,000. But in fleveral pro­

\ illePfol, and ('I"lpl'cially in MadraH. the district iH much larger. 

At thc head of the difoltI-iet iH the di8triet magi:-Mate, who 'l~he . 
. tIll l' . . 1 d J 11 d dIstrICt III le 0 ( regu atlOn pro\ I1lce~ IH stye t Ie eo ('ctor an magis-

elsewhere the deputy eommisHioner. Ht, is the local repre- ~:t~t~ff~ 
8entative of the Governnwnt and his pOHition corresponds 

more nearly to that of the French pretet thau to that of any 
English functionary ~ . 

1 See above, }lJl. 101, 1(l2. 

2 See above, p. 105, and East India (Progre~s and Condition) Decennial 
Report (1904), pp. 56, 57. 

3 See Strachey, 359. East Iud!a (Pl."ogrl'ss and Condition) Decennial 
Rl'port (1904), p. 57. 
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He has assistants and deputi~s varying in n~mbcr, title, 

a.nd rank, a.nd his district is sub-divided for administrative 

purposes into charges which bear different names in different 

parts of the country. 
In most parts of India, but not in Madras, districts are 

grouped i~lto divit;ions, under commisl:lioners, who stand 
between the district magistrate and hit; local government. 

If the district it;, par excellence, the administrative unit 

of the Indian country, the villagt' may be t;aid to be the natural 
unit. It answt'I'S, very roughly, to the English civil parish 
01' the coutint'ntal commune, and it is employed as the unit 
for r('venue and police purpost's. Its organization difft,l's 

lUuch ill different parts of India, but it icndll to be a self­
tluflicillg comlllunit,y of agriculturistb. Ii hat; its headman, 

who in SOlllC Pl'OVilll:etl holds t;lllall police pOWel'b; its account· 
ant, who keeps the record of the t:ltate dues and maintaiub 
the revenue and rent rolls of the village; and its watelunaH 

and othe! menials, In Bengal the village Hystcm is lesl> 
developed than elsewhere. 

Ul}der various Acts of the central and local Indian, 

legislaturt'S municipal and ditltrict councils have been et;tab· 
lished in the several provinces- of India with limited powerl:i 
of local taAation and adm:nistration, This syRtem of local 

government l'{'ceived a ('ollsiderabk ('xteIlHiOlI uud('l' the 
viceroyalty of Lord Hipon 1 . 

Reference has been ronde above to the four chartered high 
courts, But t he term 'high court,' as used in Indian 

legislation 2, includetl also the chief courts of those partl:> of 

British India which are outside the jurisdiction of the char­

tered high ,~ourts. These are the chief court of the Punjab, 
established in 1866, the chief court of Lower Burma, established 

in 1900, and the courts of the judicial commissioDers for 

1 See GoV('rnmPilt of India Acts I, XIV, XV, and XX of 1883. XIII and 
XVII of 1884; Bc"gal Act III of r884; Bombay Acts I and II of rS84; 
Madras Acts IV and V of 1884. 

" &e 8. 3 (24) of the Indian General Clauses Act (X of 1897). 
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Oudh, the Central' Provinces, Upper Burma, Berar and 
Sind. The Punjab chief COUlt has at present six judges, 

the Lower Burma chief court four. The new province of 
Eastern Bengal and Assam remains undeI the jurisdiction 

of the Calcutta high court. 
These non-chartered high courts exercise with respect 

to the courts subordinate to them the like appellate juris­
diction, and the like powerb of revision and supervision, 
ab are exercised by the chartered courts, and their decisions 
are llubject to the like appeal to the judieial committee of 
the Privy Council. 

The procedure of the ~eveml ci>il courts ib regulated by CIvil 

the general Code of Civil ProcedUlt" but their nomenclature, ~fc~~~ll. 
d,1ssitication, and jurisdiction depend 011 Acts passed for 
t he different prodllct't!. Tllt're i~ usually a district judge 
for a district or group of dit!trictll, whose court it! the chief 
civil tribunal for the district or group, and who u&ually 
exercises criminal juri!3diction also as a sesHions judge. There 
are subordinate judges with lesser jurisdiction, and below 
them there are the courts of the mUllslf, or of SOllie petty 
judge with a similar title. Tlw right of appeal from these 
court~ iH regulated by the sllecial Act, and by the provit;ions 
of H. 584 of the Uode of Civil Procedure aH to second appeals. 
In the presidency townH, and in flome other places, there 
are 0.180 8111all cause court., exercising final jurisdwtion in 
petty cased. 

Th(' constitution, jul'isdil'tion, and procedure of criminal Criminal 

courts arc regulated by the Uode of Uriminal Procedure, ~fc;)ll. 
which was last re-enacted in 1898 (Act V of 1898). In 
every province, besides the high court, there is a court of 
sessions for each sessional division, which consists of a district 
or group of districts. The judge of the court of sessions 
also, as has been seen, usually exercises civil jurisdiction as 
district judge. There may be additional, joint, and assist,ant 

st"ssions jUdges. There are magistrates of three classes, first, 
second, and third. For each district outside the presiding 
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tOWIlB there is a magistrate of the first cla.ss called the district 
magistrate, with subordinate magistrates under him. .For 

the three presidency townll there are special presidency 
magistratell, and the sessions divisions arrangements do not 

apply to thelle towns. 
A high court may pal:!8 any sentence authorized by law. 

A :SOHSiOlll; judge may pass any llenteucc authol'ized hy law, 
but Hentellet'S of death must be confirmed by the high court. 
Trials before tho high court are by a jury of nint'. Triab 
before a court of 8e:,:,iolls are either by a jury 01' with abtJC~:'Ulb 

an'ordillg to orderH of the local Government. 
Pr(,bideney m:tgu,t l',tte~ and lllagiHtrate,> of the nr<!t cIa!>!> 

call palls 8entenceh of i IIlpl'isonment up lu L\\ 0 years, and 

of tim' UI) to 1,000 l'up('es. They can al~o l'Onl/llit for trial 
to tllt' court of R('::;~ionh 01 high ('(Juri. 

M.agiRtrateh of the b('('oml ('1<1.1'1'1 ('an pah:" t-t'llt('Ill'('t- of 

JlUpriSolllllent up to six monthb and of nIH' up to 200 rupeeh. 

Magistrates of the third clalls ean l)abs senteuees of impri<!oll­
ment up to one month and of tim' lip to fifty rupees. 

In certain part.; of Rritibh India the loral (iovt'I'lllllent 
('an, under s. 30 of the Code of Criminal Prncedul'e. invest 
magistrate;:, of tIll' firl-.t da;,H with PO\H" to try all offen( (';, 

not punishablt" with de:tt h~ 
In ('ertain cases awl uHuer reI iain I ('siriciiolll-. lIlagibil at eR 

of the hl'Rt class, or, if specially so empowererl, magistrates 

of thc st'cond class. can pasb sentenc('1-. (If whipping. 
A judge or magil>trate cannot try It European British 

:..ubject unless he is a justice of the peacr. High couri judgeb, 

sestiions judgel-l, district magistrates, and presidency lIlagis­
trates are justices of the peace ex-officio. In other catlCI-l 
a justice of tIle peaee must be It European British subject, 

If a European British subject is b;ought for trial before 
a magistrate I.e may claim to be tried by a mixed jury. 

India, as defined. by the Interpretation Act, 1889 (52 
& 53 Vict. c. 63, s. 18), and by the Indian General Clauses 

Act (X of 1897, s. 3 (27», includet! not only the territories 
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comprised in British India, that is to say, the territories 

under tiw direct sovereignty of the Crown, but also the terri­

tories of the dependent Native States. These are upwards 

of 600 in number. They cover an area of nearly 700,000 

:>quare miles, and contain a pOlmlation of about 62,500,000. 

Theil' total revenues are cstimated at nearly'Rx. 20,000,000 1
• 

They differ from each other ellormouRly in magnitude and 

importance. 'l'he Nizam of Hyderabad rules over an arca of 

83,000 square milCH and a population of more thall 1I,OOO,000. 

There arc petty chiefH ill Kathiawar whose territory consists 

(If a few 'lOrcH~. 
1'he territory of the8e State I> is not Britit;h tNritory. Theil' D1V181011. 

. B . . 1 b' 'fl . of 80Ve-bubJccts are not utlS 1 HU Jectl>. 10 sovereignty over Teignty 

them is divided bctwecn the British Governmcnt and the 

ruler of the Native State in proportions which differ greatly 

according to the history and importance of the several StateH, 

and which are regulated partly by treaties or less formal 

engagements, partly by sanads or charters. and partly by 

m;age. The maximum of sovereignty enjoyed by any of 

their ruler;; is represented by a. prince like the Nizam of 

Hydelahad, who coins money, taxes his subjects, and inflicts 

('<lpital puuil:lhment without appeal. The minimum of 

!'oVl']'Pignty is ],pprt'sented by tl'itl lord of a few acl'{'s in 

Kathiawal', whu l'lljOyt; imUluuity from British taxat iOll. 

and exercises some shadow of judicial authority. 

But ill the case of every Native Statp the British Govern- General 
('ontrol by 

ment, as the llal'alllOlillt Power. - British 

( ) . l' 1 t1 f' I' f Govern-I exerCIses exc mnve cont}"o oye]' 1(' .orelgn re atlOl1s () ment. 

the State; 

(2) assumes a general, but limited, responsibility for the 

internal peace of the State; 

I Rx=tens of rupees. 
• For further details as to the Native States see East India, Moral and 

Material ProgrellS, Decennial Report (1904), pp. 15-50; and on the general 
position of these States see :-Tupper, Our Indian Protectcnate; Lee-Warner, 
P,.t,ected Primes of India; Straohey, India, ell. xxiv; Westlake, Chapter .• Of' 

Priooiples of I nternatio/!,ll Law, eh. x; and below. chapter y. 
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(3) assumes a t>pecial responsibility for the safety and 
welfare of British subjects resident in the State; 
and 

(4) requires subordinate co-operation in the task of re­
sisting foreign aggression and maintaining internal 
order. ' 

It follows froUl the exclusive control exercised by the 

f:r~~gn British lfovernment over the foreign relations of Native 
relatiollb. States, that a Native State has not any intel'llational exist­

ence. It does not, as a separate unit, form a member of 
the family of nationH. It cannot make war. It cannot enter 
into any treaty, engagement, 01' arrangement with any of 
it., lleighboUlb. If, for instanee, It wishes to settle a question 
of disputed frontier, it does so, not by means of an agreement, 
but by mcallS of rules or orders framed by an officer of the 
British lfovernment on the application of the parties to the 
dispute. It cannot initiate or maintain diplomatic relatioIlb 
with any foreign Power in Europe, ASia, or elsewhere. It 
cannot send a diplomatic or conHuhtr officer to any foreign 
State. It cannot recei" c a diplomatie or com-mlar officer 
from any foreign State. .lllY attempt hy the rulf'r of a Native 
State to infringe these rules would be a breach of the duty 
he owes to the King-Emperor. Any attempt by !t foreign 
.Power to infringe them would he a breach of international 
lctw. Hence, if a subject of a Native Stn.te is aggrieved by 
the fwt of a fOleigu Puwer, U1' of a subject of tt foreign .Power, 
redress must be i:lough't by tlH' British Govemment; and, 
conversely, if a subject of a foreign Power is aggrieved by 
the act of a Native State, or of any of its subjects, the foreign 
Power has no direct means of redress, but must proceed 
through the British Government. Consequently the British 
Government is in some degree responsible both for the pro­
tection of the subjects of Native States when beyond the 
territoria.l limits of those States, and for the protect jon of 
the subjects of foreign Powers when within the territorial • limite of Native States. And, as a corollary from thi~ respon-



SUMMARY OF EXISTING LAW 

Rihility, t,ht' British Government exerciBcs control ovt'r tht' 
prDtected class of persons in each case. 

The British Government has recognized its responsIbility 
for, and asserted its control over, subjects of Native Indian 
Sta,tes resorting to foreign countries by the Orders in Council 
which have been made for regulating the ~xercise of Bll,tish 
jurisdiction in Zanzibar, Muscat, and elsewhere. By these 
orders provision has been madt' for the exercise of jurisdiction, 
not only over British subjects in the proper sense, but also over 
Britieh-protected subjects, that iB, persons who by reason 
of being subjects of princes and States ill. India in alliance 
with His MajeBty, or otherwi3e, are entitled to British pro­
tection. And the samE' responsibDity is recognized in more 
general terms by a Bf'ction in the Foreign .TuriRdlction Act, 

r890 (53 & 54 Viet. c. 37, h. IS), which decIan's tllat where any 
Ordcr in Council made In pursuance of thE' Act extends to 
pf'rROnB enjoying Hit-> MajeRty's protection, that E'Xpression 
iR to include all I'uhject!'. of tll(' Hf'vE'ral princE'!'. and States 

in India. 
TIl{' consequences which flow from tllf duty and power Power to 

£ tl B '· h G . . d d . maintam o Ie ntIS overnment to mamtaln or er an peace In peace. 

t.ilC territories of Native Statt'R have bt'en developt'd at length 
by Mr. ;fupper and Sir WIlliam Lee-Warner. The guarantee • • 
to a native ruler against the risk of being dethroned by 
insurrection necessarily involves a corresponding guarantee 
to his subjects against intolerable misgovernment. The 
degree of misgovernment which Rhould be tolerated, and 
the consequences which should follow from transgression of 
that degree, are political questions to be determined with 
referen('e to the circumstances of each ('ase. 

The special responsibility assumed by the British Govern- Special 

ment for the safety and welfare of British subjects. whetht'r bili~;nf~; 
Engl~sh or Indian, within the territori('s of Native States, Bnb'~iBht 
• IIU Jec II 
l11volves the exercise of very extensive jurisdiction within in Native 

those territorit's. The territories of British India and of the States. 

JIlative States are inextri('ably interlaced. The territories of 
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t,he Nativp States are interRect,ed by BritiRh railway lines, 

postal lines, and telegraph lines. British subjects, European 
and Indian, freely and extensively resort to and reside in 
Native territory for purposes of trade and otherwise. For 
each Native State there is a British political officer, represent­
ing the civil authority exercised by the paramount power, 

and in each of the more important States there is a resident 
political officer with a staff of subordinates. Detachments 

of British troops occupy cantonments in all the more impor­

tant military positions. 
For the regulation of the rights and interests arising from 

this state of things an extensive judicial machinery is required. 
It varies in character in different places, and its powers are 

not 1:'\ crywhNe based on the sallie legal prinriplps. For the 
proper rontrol of th(' railway "taft' it has sonwtimes been 
found necessary to obtain a formal cession of th(' railway 
Jands. In other ras(',;. a ceRsion of juriRdirtion within thosp 
lands has be('n conHider('d suffiC'ipnt, Tlw jurisdiction exel'­

ciRed in cantonmentR has b('('n Hometimeh based on the 

extra-territorial rharaC'ter assert('d for C'antonments under 

European international law. And It similar extra-t("rritorial 
character may be considered as belonging to the leRid{'ncies 

and other stations occupied hy politlcal OffiCNS 1, 

The duty incumbent on Native States of subordinate 

co-operation in the task of resisting foreign aggression has 
been recognized and emphasized by arrangements which 
were made during Lord Dufferin's vic('I'oyalty with several 

of these States for maintaining a number of selected troops 
in such a condition of efficiency as will make them fit to 

take the field side by side with British troops. Other States 

have engaged to furnish transport corps. The total number 

of these contingents is about 17,500 men. The officers and 
men are, to a great extent, natives of the State to which they 

belong, but they are inspected and advised by British officers 2. 

Excep- I The result of all these limitations on the powers of the 
tional 

1 See below, Chapter V. 2 Strachey, India, 1>,045 I. 
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Native Indian States is that, for purpos£'s of international position 

h . 1 d t' 1 .. of Native Jaw, t ey occupy a very flpecla an excep lOna pOSJtlOn'Indian 
, The principles of international law,' declared a resolution of States. 

the Government of India in 1891 \ 'have no bearing upon the 
relations between the Government of India as representing 
the Queen-Empress on the one hand, and the Native States 
under the sovereignty of Her Majesty on the other. The 
paramount supremacy of the former presupposes and implies 
the subordination of the latter.' 

1 Gazette of Imlla, No. r700 E, August 2r, 1891. 
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CHAPTER III 

DIGEST Ol!' STAc'J'U'l'ORY ENACTMENTS RELATING TO THE 

GOVEHNMENT OF INDIA 

N.R-The marginal rc/crenrr8 in square brackrts [ ] indicatr the enactment8 
reproduced. 

PART I 

THE SECRETARY OF STATE IN COlTNCIL. 

The Crown. 

1.-(r) British India (a)is gov('rnod hy lI,nn i'l the name of 

His Majesty the King (b). 

(?) All rights which, if the Government of India Act, r858, 
had not been passed, might have b('('n exercised by the East 
India, Company in relation to any territories, may be {lxArcised 

by and in the name of His Majesty as rights incidental to 
tht> government of British India, (r). 

(a) The expre~sions 'British India' and 'India' are df'fined by 
s. 124 of this Digest, in a('cordan('e with the Int('rpretation Act, 1889 
(52 & 5~ Vict. c. 63, R. r8), anu the Indian General Clauses Art (X of 
1897, s. 3 (7) (27) ). 

The language used in th(' Act of 1833 (3 & 4 Will. IV, c. 85, s. r). 
was: 'the territories now in the posse<t~ion and under the govern· 
ment of the said company.' A similar explession was used in the 
Indian Councils Act, 1861 (24 & 25 Vict. ('. fi7, s. 22). Hen('e questions 
arose as to the application of the Acts to tf'rritories subsequently 
aequirf'd. Those questions have, how('ver, now been set at rest by 
s. 3 of the Indian Councils Act, 1892 (55 & 56 Vict. P. 14), which 
expressly declares the applicability of the ActR of 1833 and 1861 to 
territories subsequently acquired. • 

(b) The Royal Titles Act, 1876 (39 & 40 Vict. c. ro), authorized 
the Queen, with a view to the recognition of the transfer of the govern· 
ment of India from the East India Com~ny to the Crown, by Royal 
Proclamation, to make such addition to the style and titles apper· 
taining to the Imperial Crown of the United Kingdom and its depend. 
encies as to Her Majesty might seem meet. Accordingly the Queen, 
by proclamation dated April 28, r876, added to her style and titles 
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the words, 'Indiae Imperatrix, or Empress of India.' (London 
Gazette, April 28, 1876, 2667), and' Emperor of India' forms pa.rt 
of thl;' title of ihe present King. 

(c) These rights include the right to acquire and cede territory. 
See Lachmi Narayan v. Raja Pratab Singh, I. L. R. 2 All. t, and p. 36 
above, and note (a) to s. 36 below. , 

'l'he Secretary of State. 

2.-(1) Subject to the provisions emboc;iied in this DigcHt, The Hecre~ 

f H · M' t' .. 1 Se . f S t (. tt· ta.ry of olle 0 IS aJes Y s prlllCipa Ie: cretarlCS 0 ta e III US State. 

Digest referred to as 'the Secreta.ry of State ') has and rvi~t~ 2 
pcrforms all such or the like power~ and duties in anywise 106, ~. 3·J 

relating to tho ,governm('nt or revenues of India (a), and all 
l'311ch OJ' the like powen, over all officers appointed or continued 
undc-r the Government of India Act, 1858, as, if that Act had 
Ilot been passed, .might or Hhould have been ('xercised 01' per-
f ormed by t he East I ndia Company, or by the Court of Directors 
or Court of Proprietors of that Company, either alone or by the 
direction or with the !'lanction or approbation of the Com­

misl'>iouers for the Affail" of India, in relation to that govern-

1l1l'llt or thORO rev('nues and tIl{' officers and servants of that 
/a:ompany,alld also all such POW(,I'H m, might have bocn exercioed 

by the said CommissiOlwTS alone (b). 

(2) In partieular. the Secretary of State may, suhject to L3 & -+ 

tl ' . bod' d' }' 'D~ t . d d' t Wlll. IV, ](' prOVISIOllR em Ie l1l t lHl Iges, supermtell, lree l c. );5, b. 

and control all acts, operatiol1b, and coneel'llS which in anywise .l5·J 
relate to or COllc('rn the governll1(,l1t or r('venues of India, and 
aU grants of salaries, gratuiti('s, and allowances, and all other 

payments and (,harges whateV('f out of or on the revenues of 
India. 

(3) Any warrant 01' writing undf'l' His Majesty's Royal [21 & 2Z 

Sign Manual which, before the passing of the Govel'lllllent of ~~~~. B~' 3.1 
India Act 1858, was required by law to be countersigned by the 
president of the Commi~sioners for the Affairs of India must 

in lieu thereof be countersigned by the Secretary of State (c). 

(4) There aro paid out of the revenues of IndIa to the l21 & 22 

Secretary of State and to hu, under Hecretaries respectively, i~~·s~6.] 
11.UEJ~'l 
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the like yearly salariet; at; may for the time being be paid 
to any other Secretary of State and his under secretaries 
respectively (d). 

(a) The "term 'revenues of India' is retained here and elsewhere. 
thoug:l in an Act of Parliament it might now be more accurate to speak 
of the revenues of British India. 

(b) The Secreta~y of State is the minister through whom the autho­
rity of the (,rown over India is exercised in England. u-nd thus corre­
sponds roughly to the president of the Board of Control (Commissioners 
for the Affairs of India), under the system which prevailed before the 
Act of 1858. He is appointed by the delivery of the seals of office, and 
appoints t,wo under secretaries, one permanent, who is a member of 
the Civil Servicc, thc other parliamentary, who changes with thc 
Government. The Act of n~ 58 authorized the appointment of a fifth 
principal Secretary of State, in addition to thc four previously existing 
(Home, :l<'oreign, Colonial, and War). 

The offi\;c uf Secretary of State is cOll~titutionally a unit, though thcfe 
arc fjyC officers. Hence any Secretary of State is capable of performing 
thc functions of any other, and consequently it is usual and proper to 
lonfer statutory powels in general terms on 'a (or "thc") SecretalY 
oj i:>tate,' an exprcsbion which is defincd by thc Intcrpretation Act, 
188C), as meaning one of Her Majesty's principal Seereiaries of State. 
But in matters relating to India there are cet tain functions which must 
be exercised by the Secretary of State in Council. Sec Anson, L'uv lind 
(}U8/l)fn of the (}on,titution (second editiun), ii. Pi>. J ()7, 282. 

(c) See c. g. thc provisions a~ to removal of officel'~ below. s. 21. 

(d) i.e. 1:5,000 to the Secretary of :-;t~1t(', £2,000 to the permallcnt 
llnder Secretary, and £! ,soo to the PLtI'Jiamentary Linder SecretalY. 

The CounCil of India. 

3.-(1) The Council of India com;ists of not mOl'e than 
fifteen and not l£'HS than ton memb£'l't; (a). 

~j~t~ c~2 (2) The right of filling any vacancy in the Council of India 
106,88·7. is vested in the Secretary of State. 
10, 1I, 13. 

32 & 33 (3) 1:nless at the time of an appointment to fill a vacancy 
VICt. c. 
97,88. I, in the Council of India nine of the then existing members of 
~~ 3&, ~'3 the council are persons who have served or resided ill British 
Vict. c. India (b) for at le~t ten yean!, and have not last left British 
65·] ~ 

India more than ten years before the date of tlieir appoint: 
ment, the pUS Oil appointed to fill tllO vaca.ncy.must be t;0 
qualified. 
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(4.) Every member of the Council of India hold!:! office, 
except as by this section provided, for a term of ten years. 

(5) The Secretary of State may for special reasons of 
public advantage reappoint for a further term of five years 
any member of the Council of India whose term of office has 
expired. In any such case the reasons for tht! reappointment 
must be set jorth in a minute signed by the Secretary of 
State and laid before both Houses of Parliament. Save' aB 
aforesaid, a member of the Council of India is not capable 

of reappointment. 

(6) The Seeretary of Sta,te may alba, if he thinks fit, l39 & 40 
. l' f' 1 1 l' VlCt. c. 7·] lLppomt any person lavmg pro eSBlOna 01' at leI' pecu lal' 

(lUalifications to be a member of the Couneil of India during 
good behaviour. The special l'eaHOnB for every Buch appoint-
lllcnt must be stated in a minute signed by the Secretary of 
Htate and laid before both Houses of Parliament. Not more 
t hall three persons so appointed llH\y be memben; of the couneil 
<.t the Barne time. If a member BO appoihted rmligllH hit:! office, 
and hat:! at the date of hiH ret:!ignation been a member of the 
council for more than ten years, the King may, by warrant 
"-
under His Sign Manual, eountenligned by the Chancellor of 
the Exchequer, grant to him. out of the revenues of India, 
a retiring pension during life of five"hundred pounds (c). 

(7) Any flwll1ber of the Council of India may, by writing 
Bigned by him, resign his office. The instrument of resigna­
tion must be recorded in the minutes of the council. . 

(8) Any member of the Council of India may be removed 
by His Majesty from his office on an address of both HouseB 
uf Parliament. 

(9) There it:! paid to each member of the Uouneil of India 
out of the revenues of India the annual salary of twelve 
hundred pounds. 

(a) The Council of India is, in a certain, but verY limited, sense 
the Imooessor of the old Cburt of Dirllotors, Under the Act of 1858 
it consisted of fifteen members, eight appointed by the Crown, and 
ijcven elected, in the first IDbtancc, uy the Court of Directors, and 

L Z 
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sub:;equently by the council ittlelf. Thc memberb of th'~ cO\Ulcil held 
office during good behaviour, but were removable on an addretls by 
both Houses of Parliamcnt. By an Act of 186<:) (32 & 33 Vict. c. 97) 
thc right of filling ali vacancies in the council was vested in the Secretary 
of State, and the tenure was changed from tenure during good be· 
haviour to tenure for a term of ten years, with a power of reappoint. 
ment for five years, • for special reasons.' By an Act of r889 (52 & 
53 Viet. c. 65) the Secretary of State was authorized to abstain from 
tilling vacancies in the council until the number should he reduecd 
to ten. 

(b) It',,,ill be observed that Herviee or residence in British India 
(llce 21 & 22 VlCt. c. 106, s. I), not in India, is the qualific,tiioll. 

(c) This exceptional power, which wa:; conferred by an Aci of 1876 
(39 & 40 Viet. e. 7), was excrcitled in thc case of Hir H. S. Maine, and 
\\;as probably conferred \\ ith special refert'nee to his cabC. 

4. A membt'I"*of the Ueuncil of India is }.lot capable of 
• 

sitting or voting in Parliament. 

This re~tri~ioll applies to seatb in both Hou~e" ot Parliament. 

ment. 5 If L" I' l' d< 12 I & 22 • at any LIme It appears to ar lament expe lent to 
YH·t. c. rt'duce the' number or otherwise to deal with the constitutIOn 
lOb, b. 12.J < 

Ulaim~ to of the Con neil of Indi~t, a member of that couneil is not 
l'~)\nl'enb"'- entitled to elaim anv cOtnI}t'n.sation fOl' the loss of his offiet' , or 
~m~ J • 

132 & 33 for any alteration in the terms and conditions under which hip 
~;~~'. ~.] office is held, unless he has served in hif> offiet' fol' a period ~f 

ten years. 

This etfacLment ik eontaineu 1Il the Ad of Jtl6ci which dmnged the 
tenure of membefk of council. 

DutlQt> of 6. Til(' Couneil of Iudia, under the direction of the 
r~~l~i;~ Secrpiary of State, amI bubject to the provisions embodied in 
Viet. c. this Digest, conducts the bUl:liness transacted in the United 
106, ~. 19.J 

Kingdom in l'tllation to the government of India and the 

correspondence with India . .. 
Po~ers of 7.-(1) All powert:ll'equired to be exercised by the Secretary 

IT~~~ of S~a.te io Council, and all po~ers of the Ooullcil of India, 
Viet. e. may be exercised at meetings of the council at which not less 
106, s. 22.] 

than five members are pres,elit;. 

(2) 'rhe COl\~ci'" of India may act llotwitlu;tandillg any 
Yi;tcaul'Y in their number. 
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8.- (1) The Secr{'tary of State is the prmddl:'nt of 

Council of India, with power to vote. 

tht' President 
a.nd vioe­
president 

S f St t . C'l . t of council. 
(2) The ecretary 0 a e m ounel may appom any [21 & 22 

member of the Council of India to be vice·president thereof, Viet. c. 
r06, 88.21, 

and the Secretary of State may at any time remove any 22.] 

person so appointed. 

(3) At t'very lllE*'ting of the ('ouIlf·il of India the St'(fetary 
of Statt', or in hiF! abRenct' tIl(' viC't'opreflident, if prt',st'nt, or 

in the abst'nce of hoth of tlwfll, one of tilt' members of tlu' 
council, rhm;en hy tIl(' memherR prt''lent at tht' meetinp:. 

J)I't'Hidt'R. 

9. Mt'ctingR of the Councll of I~ldia art' c~'(ent'd and ht'ld Meetmgs 

t S · of the 
",tWIl and aR thl:' Secre ary of • tat(' duectR. hut one f,lwh eounl'iJ. 

lIlf'(.ting at It'Hflt mUflt 1)(> ht'ld in t'very wt'ek. \:1 & 22 
• let. c. 

,).0.-{1} At any meeting of t itp COlll1cIl pf India at which r06. s. 22.1' 
c< f S· 'f I . d'ff f Pro('cdurt' t ht' "t'C'f(,tary 0 tatt' 1R prt'sent, 1 t 1t'1't' 1R a 1 t'rl:'l1<'1:' 0 at mef't-

opinion Oil any qUI:'Rtion, t'Xl't'pt (a) a 'lU{'fo,tion wit.l} rt'~pt'et t.o ~~~s& 22 

which a majority of votes at a mel:'ting is by this Digest Vid. ('.~ 
• r06. s. -3.] 

dl:'clarl:'d to be necessary, the dt'tt'l'lllination of the Secretary of ' 

~att' iR final. 

(2) In casp of an equality of votl:'S at any mel:'ting of tll{' 

council thl:' perRon presiding at the ltlPl:'ting has a C'as~ing Yotp, 

(3) All acts done at a 1llt'l:'ting of tIll:' C'Olllwil in till:' abl-H'nc{' 
ot thE' St'(,l'l:'tal'Y of Statl:' requil'l:' the approval in writing of 

tlw Spcrl:'tal'Y of Statl:'. 

(4) In cast:' of difference of opinion on allY question decidl:'d 
at a meeting of the counQil, the Secrl:'tary of, State may 

require that his opinion and the rl:'asons for "'it be entered in , 
thl:' minutes of thl:' procet'<iings, and any member of the 

couneil who has been prl:'sent at tlll:' Ille~tin/l: may require that 
his opinion and any reasons for it that he has stated at thp 
meeting be also entered in like manner, 

(a) A majority of votes is necejeary f(,>r decisions on the following 
matters :-

I, Appropriation of revenut}!l or property, s, 23. 
2. Issuing securitis for money, II. 28. 
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3. Sale or mortgage of propf'rty, R. 3 I. 

4. Contracts, s. 32, 
5. Alteration of salaries, s. 80. 
6. Furlough rilles, s. 89. 
7. Indian appointments, s. 90. 
8. Appointments of natives of India to offices reserved for Indian 

f'ivJl ServiC'e, s. 94. 
9. Provisional appointments to post'! on thf' Governor-General'B 

Coun('iI, s. 83, and to reserved offire&, s. 95. 

11. Th('- Serretary of State may constitute rommittees of 
the Council of India for tIl(' more convenient transaction of 

V
[2.I

t
& 22 business, and direct what departments of business ar('- to b(' 

lC • <'. 

106, 8 20.] under thos('- committees respectively, Hnd gen('raliy direct the 
manner in which all business of tIl(' ronuril Of committ(,(,R 
th(,feof is to be transact('d (0). 

tal The existing committees arf' Finance, PohtiC'al and Secret, 
MilItary, Revenue and StatIsticq, PubliC' Works, Storf''!, nnd JndH'Jal 
and Public. 

Orders and Dispatche.H. 

SUbilll8- 12.-(1) Subject to the provisions (a~ embodied in this 
sion of D' d . t' d t b t t orders,&c., 1gest, every or er or communIOa IOn propose 0 e s('n 0 

todcounl'lJ
d
, India, and every ord('r proposed to b('- mad(' in the Uniten 

an recor 
of opinions Kingdom by tIl(' Serretary of State und('r th(' Gov('rnment of 
thereon. I d' A 8 8 l' h b b' d . [21 & 22 n 1a ct, I 5 ,must, un eSR Jt as een RU m1tte to a meetmg 
Vict. c. 
106, BS 

24, 25·] 

of the Council of India, be d('posited in the council rOOlll fol' 
the peruRal of all mpmbel's of th(' counril during Reven daYf! 
before the sending Of making thereof. 

(2) Any member of the CounC'il of India may record, in 
a minute-book kept for that purpose, hiR opinion with r(,Rpect 
to any such order or communication, and a copy of t'v(,l'Y 
opinion so recorded mURt b(' sent forthwith to the S('cretary 
of State 

(3) If the majority of the Council of India 80 record th('ir 
opinions a!l:ainst any act proposed to,b(' done, the S('cretary of 
State must. unless he defers to the opinion of the ma.jority, 
record his reasons for acting in opposition thereto. 

(a) The qualifications relat~ to urgency orders under s. 13 and 
secret orders under s. 14. 
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13.-(1) Where it appears to the Secretary of State that ~ovi-
. h f . t' th k' f sion for the dlspatc 0 any commUnIca IOn or e ma mg 0 any cases of 

order, not being an order for which a majority of vote-s at a u[ rge&ncy. 
21 22 

meeting of the Council of India is by this Digest declared to Vict. c. 
. 1 . d .. 106, fl. 26,1 

be necessary (a), IS urgent y reqUlre ,the commUnICatIOn may -
be sent or order made, although it has not btlen submitted to 
a meeting of the Council of India or deposited for the perusal 
of the members of that coun('il. 

(2) In any su('h case the Secretary of State must, exc<'pt 
as hy this Digest provided (b), re('ord the urgent reasons for 
sending the communication or making the order, and givt' 
notice thereof to every member of the ('ounci\. 

(a) Sce note on s. 10. 

(Ii) The exception is undcr the next sertion, R. 14. 

14.-(1) Where an order concerns the levying of war or Provision 

I k ' fIt' '" 1 as to tie ma mg 0 peace, or tie trea mg 01' negotlatmg Wit 1 any secret 

prince or State, or the policy to be observed with respect to ~~~ed~s_ 
any prince or State, and is not an order for which a majority patches. 

of votes at a meeting of the Qoun('il of India is by this Digest Ht~~~'2, 
~declared to be necessary (a), and is an order which in the ~s&IX'will. 
opinion of th!.' Secretary of State is of a natur!.' to require IV, c. 85. 

S·36. 
secrt'(,y, the S!.'cretary of State may send the ord!.'r to the 21 &; 22 

Governor-General in Council or tb any local Government or i~~'s~'27 ] 
officer in India without having submitted the order to a 
meeting of the Council of India or d!.'pOflited it for the perusal 
of the memb!.'rs of that cOUlwil, and without recording or 
g-iving notice of tIl(' reasons for making the order (b), 

(2) Where any diApatch from the Gov!.'rnor-General in [33 Geo. 

Council, or from the Governor in Council of Madras or of !~;2~' P. 

Bombay, conCerns th!.' govel'J1mcnt of British India, 01' anv of 2V~ &t 22 
• • IC , c, 

the matters aforesaid, and in the judgenwnt of the authority roo, s. 28.} 

sentling the dispatch is of a nattlr!.' to require secrecy, it may 
be marked' Secret' by tl1e authorit.y sending it; and a dispatch 
flO mal'k!.'d is not to be communicated to the members of t h!.' 

Council of India unless the Secretary of State so directs. 
(a) Sef' note on s. 10. 
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(I)) The- Ad of 17R-+ (2-+ (lPO. ITT. R('''~. 2, ('. 25), whiC'h ('onRtitute-d 
the Board of Control. dir('ct('d that a committf'f' of secrecy, C'onsisting 
of not more than thr('e members, should be form('d out of the directors 
of the Company, and, when thE' Board of Control issued orders requiring 
seC'recy, the committee of sccr{'('y was to transmit the orders to India, 
without informing the other dirpctors. (Spe above p. 63.) These 
directions were reproducE'd hy th(' f:hnrter Act of 1793 (J 3 Geo. III, 
C'. 52, SR. 19,20), and by the Chartcr Act of 1833 (3 & 4 Will. IV, c. 85, 
ss. 35, 36 ). The Government of India Act, r858 (21 & 22 Viet. C'. 106, 
s, 27), directed that orders which formerly went through the serret 
C'ommittee need not be communicated to the council, unless thE'Y WE'1'(, 
orders for whirh a majority of votes of the council was rE'quired. TherE' 
IUE' similar provisions as to dispatch('s from India. ' Recr('t' orders 
are usually communicat('d to thc Pohh(,RI and H('crrt CommitteE' of thc 
council. (See ahovf', R. I r.) 

RignatlU'e 15.-(1) Eve)'y order or comlllunication sent to India, and 
nll,l [ "d d b I' 1)' d d addreh~ of ,my!' ,~'" l'xpressly provl e y t}1", 1gest] every or or ma e 
l~~et~~(·· in till' Pnitffi Kingdom in \"(·1 at ion to the govprnment of Tndia 
Viet. C'. under this ..let, must he signed hy the FleeT'etar}, of State (a). 
10o, R. 19.) 

(2) :Every dispatch from tl1(' GovPl'I1ol'-C}Plleral ill ('OllJWIJ 

or from the Governor ill ['oUJl(·il of Madras or of BomlHty 

must be addressed to the Spcrptary of State (b). 

(a) Thi~ r('produ('f'~ the E'xisting enactment, hut of ('OUfbe applieH 
only to official ordf'fs and ('omnlUnications. It ill not c1('ar to what 
provisionR (if any) the saving rE'fE'rs. 

(b) This recognizes the rIght of the Governnlf'nts of }Tadra" and 
Bombay to ('ommunicate direc~y with thp Rl'<'retary of Rtate, II right 
derived from a time when Madra~ and Rom hay eonbtituted indepE'ndeni 
presideneieR together with the PreHidency of Bengal, and befOl'(' a 
general Gov(·rnment of India had bE'en ,>~tabliHh('(1. 

Communi- 16. When any order is sent to India directing the actual 
cation to t f h t'l't' b H' M' 'f . I d' Farlia- commencpmen 0 08 1 1 IeS Y 18 aJesty S orces 1Il n lao 
ment as the fact of the order having been !;ent must, unless the order 
to orders 
for com- has in the meantime been revoked or susppnded, be communi-

~:S~?;i~fes. cated to both Houses of Parliament within three mont,hs aft!'r 

V[2.1 t& 22 the sending of the order, or, if Parliament is not sitting at the 
1C • C. 

106,8. 54·] expiration of those three months, then within ont' month aft!'r 

Corre­
spondencE' 
by 

t,h& next meeting of Parliament (a). 
(a) See also A. 24. 

17. It is the duty of the Governor-General in Council to 
transmit to the SeCTetary of State conRtantly and diligently 
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an exact particular of oJi adviceA or intelligence, and of aU governor­

transactions and matters, coming to the knowledge of the ~~hr:~C_ 
Governor-General in Council and relating to the government, s~t;:~ of 
commerce, revenues, or affairs of India (a). [13 Goo. 

III, c. 63, 
(~) This reproduces !1n en!1ctment contained in the Regulating Act, 8.9.] 

1773, by which Warren Hastings and his succes~rs were directed to 
correspond regularly with the Court of Directors at home, but its 
re-enactment would probahly not be eonRidt'Ted neeeRsary at the 
prpqent day. 

Establishment at Secretary oj State. 

18.- (1) His Majesty the King may, by Order in Council, Establish­

fix the t'stablishment of the Seeretary of Statt' in Council and ~h~~~e~~'e­
tht' RalarieR to he paid to the pt'rsolls Oil that ('AtabliRhment. ~~~e~f 

(2) Evt'ry SUdl order Jl1\1st he bid us "oon as lllay he Jwfol'e [,:_1 & 22 
• wt. <'. 

hot h Hou"eR of Parliament. 106, S~. 1 s, 
U) No addition Jllay be mn,de to tilt' said t'stahlirdullf'nt, nor 16·1 

to t Iw salarieH authorized by any huch OJ'der, (>xcept by a 

"imilar Ordrr in COUTlcil to ht' bid ill like manner \)('fo)'(' hoth 
Houses of Parliament. 

(4) Thf' regulationt-l made by His Majf'sty for examina­
t iOllS, cprtificatps, probation, or othrr teRts of fitness in rt'lation 

to appointmrntA to junior situations in the civil Arrvi<'e apply 

to tlUeh appointmrnts on til{' said' establiRllllwnt. 

(5) Subjf'et to the foregoing provisions of this se(,tioll, tht· 
Hef'retary of State in <.;ouneil may make all appointment:-; to 

and prolllotionH in thf' said establishment, and fPlllove any 

offieer or servant l)f'louging to the establishment (a). 

(a) l'his i~ th .. enactnwnt by which the ~tf\ff of the India Office is 
regulated. 

19. His Majest,y may by warrant under the Royal Sign Pensions. 

Manual, countersigned by the Chancellor of the ExrhequN, ~~_lt& 22 
.1C • <'. 

grant to any secretary, officer, or servant appointed on the 106, ~, 18.] 

eRtablUunent, of the Seeretary of State in Council such Cbm­

pellsation, Auperannuation, or retiring allowance as may be 

granted to persons on thf' establishment of a Secret,ary of 

State under the lawR for the time being in force concerning 
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superannuations and other allowances to persons having held 

civil offices in the public service (a). 

(a) This give~ the staff of the India Office pensions on the civil 
servJ('(' seale, i. e. one·gixtieth of annual salary for ('aeh year of service, 
subject to cert ain ('onditions and restrictions. 

Indian Appointments. 

20.-(r) In any regulations for the time being in force for 

the organization of the Indian Army provision must be madE' 
for the bE'nefit of the sons of pE'rsons who havE' servE'd in India 
in thE' military or civil servir(' of the Crown or of the East 

India Company equally advantageous with those whirh were 
ill forre beforE' the tWf'ntiE'th day of AUgURt one thousand 
{'ight hundred and sixty. and th(' R(,]E'ction of ~nrh persons iR 

to he in accordanre with rE'gulatiollFl made hy the Rerletary 

of State (a) 

[2I & 22 (2) Exrept UR providf'd by this Digest. all powerr; of making 

Y~~:'~~'171 reguIationR in relation to appointmentFl and admir;sionR to 
Rerviee and otht'f matters ronneett'd therewith, and of altering 
or revoking RUf'h rpgulatioml, whif'h, if tIl(' Governmpnt of 
India Ad, 1858, had not been paRRf'd, might haye bf'on,. 
f'xereised by $e Court of DirpdorR or COmmif,KionerR {or tIw 
AffairR of India, may br ewrrispd hy tIw S('rl'f'tary of Statf' 

in Council. 
(a) Sections 33,34,35, and -;6 of til(' Government of Imha Ad, r858, 

run as followR ;-
'33. All appointments to eadetships, naval and military, and all 

admissions to flE'rvicE' not herein othE'n\ibc expressly prO\\ded for, 
shall bE' vested in Her Majesty; and the nameR of pcnonR to J::p from 
time to time rccommended for such cadctships and ~E'rVlc(, Hhall be 
submitted to Her MajeRty by the Secretary of State. 

'34. Regulations shall be made for admitting any personH, being 
natural· born subjects of Her Majesty (and of such age and qualifica· 
tions as may be prescribed in this behalf), who may be desirous of 
becoming candidates for eadetships in the engineers and in the artillery, 
to be examined as candidates accorQingly. and for prescribing the 
branches of knowledge in which such Mndiclt.tes flhall be ('xamined, 
and generally fo .. regulating and conducting Buch examinations. 

, 35. Not leRS than one·tenth of the whole number of persons to be 
recommended in any year for military cadetships (other than cadet­
ships in the engineers and artillery) shall be selected according to Bueh 
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regulations as the Secretary of State in Council may from time to time 
make in this behalf from among the sons of persons who hn,ve served 
in India in the military or civil service of Her Majesty, or of the East 
India Company. 

, 36. Except as aforesaid, all persons to be recommended for military 
cadetships shall be nominated by the SI'C'retary of State and members 
of council, so that out of sl'ventcen nominations the Secretary of State 
shall have two, and each member of council shall have one; but no 
person 80 nominated shall be recommended unless the nomination bf' 
approved of by the Secretary' of,St.te ~CounciI.' 

When the Government of India Act, 1858, passed, and for some yearf' 
afterwards, the Indian Army (tmong European and Native together) 
was officered in two ways. A certain number of cadets were appointed 
to Addiscombe, and thence, according to their success in passing the 
colll'ge examination, wl'nt to India in the enginl'crs, artillery, or in· 
fantry. Others received dire6t cadl'tships, and wcmt to India without 
previou~ training. The Act speaks of both cla%e:'~ alike as receiving 
C'adetships. Brit the artillery and engineers were not in practice taken 
into account in calculating the one·ten1(h, under s. 35. This being so, 
the effect of s. 35 was, roughly qpeaking, that one·tenth of the:' officers 
appointed to the Indian Army (exclUSive of the engmeers and artillery) 
must be the sons of Indian servants. 

The Act of 1860 (23 & 24 Viet. p, 100), which abolished the European 
Army, and which was passed on Augu,t 20, r860, provided that' the 
Rame or equal provision for the sons of pNSOnq who have served in 
India shall be:' maintained in any plan for the reorganization of the 
Indian Army.' The mode of appointment to the Native Army wa~ 
meantime altered. In pur~uanpe of this pro~. an order wa~ 
issued in r862, under which thl' Serrl'tary of State:' makes appointment'! 
to cadetships at Sandhurst, fixed at-twenty annually, limited to the 
'Ions of Indian servlt'hts. TIle expenses of these cadets are borne by 
India, if their pecuniary circumstanees are such as to justify the pa.y­
ment. RegUlations as contemplated by s. 35 of the Government of 
India Act, 1858, have been made governing the 8eleetion, and are 
rigidly followed. These eadetships differ from the old ones in that 
tht'y are not directly and necessarily connected ",ith the Indian Army, 
for a cadet might pass from Sandhurst into tbe British Army and not 
into the staff corps. But the object is, of course, to supply the Indian 
Army. The word 'cadet' in tht' Government of India Act has no 
express limitation, and the present cadets appear to fall within the 
meaning of the term. In prartice, appointments of cadets do not now 
go to the King. 

~t'letion 34 appears tq, be spent, and s. 36 to be virtually repealed hy 
the abolition of the Inlian Army. The effect of the other two sections, 
so far as they are in force, is reprodueed in the Digest. 

21.-(I) His Majesty may, by writing under the Royal Powers of 

Sign Manual, countersigned by the Secretary of State, rt~- Crown and 
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Secrotaryt move or dismiss any person holding office IlndE'r thE' Crown 
of State as . . 
to removal In Indla. 
(f;~:~II. (2) A copy of any writing under the Royal Sign Manual 
Ill, c. 52, removing or dismissing any such person must, within eight 
88. 35, 36. 
3 & 4 Will. days after the signature thereof, be communicated to the 
IV, c. 8~,,, t f St te" C '} 
S8. 74, 7,. "ecre ary ° "a m ,0unCI. 

~ct ~~ (:~) Nothing in this enactment affects [any of His Majesty'K 
106, 8. 3~q powers over any officer in the army. or1 the powE'r of tlll> 

Secretary of StatE' in Council [01' of any authority in India] 
to rE'move or dismiss any such pl'l'son. 

This is an attempt to reproduce the net result of a series of Ilnact· 
ments, which are still in the Rtatute book, bllt the earlier of which 
nere intended to give the Crown power over Hervallts of the East India 
Company, and, theref,we, an' ],ot wholly applicable to existing circulII' 
"htllces. The saving wordR in ~quarp brlwkl'h; do no!' reprodu('e !tny 
f'xisting enMtmeut, but represC'nt thp effect of the law. 

The Charter A('t of 17Q3 (B Opo. III. e. ~z) pUllctl'd (R~. 31' 3(') 
that:-

, 35. It shall and may be lawful to and for th(' King'R Majesty, hi .. 
heirs and successors, by any writing or instmment under his or their 
sign manual, countersigned by the president of the Board of Commis· 
sioners for the Affairs of India, to remove or recall any person or persons 
holding any office, employment, or commission, civil or military, under 
the said united Company in India for the time being, and to vacate 
and make void all or every or any appointment or appointmentR, 
commission or commissions, of. Rny p('rson or persons to any such 
offices or employments; and that all and every the powers and authori­
ties of the respective persons so removed, recall('d, or whose appoint­
ment or f'ommission shall be vacated, shall ceaRe or determine at or 
from such respectiye time or times as in the said writmg or writings 
shall be expressed and specified in that behalf: Provided alwayfl, 
that a duplicate or copy of every such writing or instrumcnt under 
His Majesty's sign manual, attested by the said president for the time 
being, shall, within ~ight days after the same shall be signed by HiR 
Majesty, his heirs or successors, be transmitted or delivered to the 
chairman or deputy chairman for the time being of the said Company, 
to the intent that the Court of Directors of the said Company may hI' 
apprised thereof. 

, 36. Provided always, ... th80t nothing in this Aet contained shall 
('xt.t'nd or be construed to preclude or take away the power of the 
Court of Director" of the said Company from removing or reealling 
any of the officers or servants of the Raid Company, but that the said 
court shall and may 80t IIoll times have full liberty to r('m~v(', ree801I, or 
dismiss anY' of sueh officers or servants at their will aad-pleasure, in 
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the like manner as if this Act had not been made, any governor-general. 
governor, or commander-in-chief appointed by His Majesty, his heirs 
or successors, through the default of appointment by the said {Jourt 
of Directors, always excepted, anything herein contained to the con­
trary notwithstanding.' 

The Charter Act of 1833 (J & 4 Will. IV, c. 85, as. 74, 75) enacted 
that-

'74. It shall be lawful for His Majesty by al!y writing under his 
sign manual, countersigncd by the president of the said Board of 
Commissioners, to remove or dismiss any person holding any office, 
employment, or commisI:;ion, Civil or military, under thc said Company 
m India, and to vacate any appointment or commission of any person 
to any such office or employment. . 

'75. Provided always, that nothing in this Act contained shall take 
,may the power of the said Court of Directors to remove or dismiss any 
of the officers or servantb of the said Company, but that the said court 
shall and may at all times have full liberty to remove or dismiss any ot 
ollch officcrs or scrvants at their will and pleasure.' 

And finally the Government of India Act, 1858 (21 & 22 VlCt. c. 106. 
b. ,8), {>nacts that :-

, <\ny writmg under the Royal I::hgn Manual, removing or dismissing 
any person holding any ofricc, employment, or commission, civil or 
military, in India" of which, if this Act had not been passed, a copy 
would have been requircd to bc transmitted or delivered within eight 
thtys after being signcd by Her Majesty to the chairman or deputy 
chairman of the Court of Directors, shall in lieu th.ereof be communicated 
\\ithin the time afor('said to the Secretary of State in Council.' 

Thc countersignature of the Secrctary of State was substituted for 
thc countersignature of the president of the Board of Control by thc 
Government of India Act, 1858. (See above, s. 2.) 

The tenure of persons serving under the Government of India, or 
under a local Government, is presumably tenure during the pleasurc 
of the Crown. In the case of Grant v. 'l'he Secretary of State for India 
in Council, L. R. 2 C. P. D. 455 (1877), the plaintiff, formerly an officer 
in the East India Company's service, appointed in 1840, and subse­
quently continuing in the Indian Army when the Indian military and 
naval forces were transferred to the Crown, brought an action againl!t 
the defendant for damages for being compulsorily placed by the Govern­
lllent upon the pension list, and so compelled to retire from the army. 
It was held on demurrer that the claim disclosed no cause of action, 
because the Crown acting by the defendant had a general power of 
dismissing a military officer at its will and pleasure, and that the 
defendant could make no contract with a military officer in derogation 
of this power. In the case of Shenton v. Smtth (1895), A. C 229. which 
was an appeal from the Supreme Court of Western Australia., it was 
held that a Colonial Government is on the same footing as the Home 
Government with respect to the employment and diswisllal of servants 
ot the Crown, and that those, In the absence oj special c~ntract, hold 
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their offices during the pleasure of the Crown. The respondent in 
that case, having been gazetted without any special oontract to aot 
tempqrarily as medical officer during the absence on leave of the aotual 
holdet' of the office, was dIsmissed by the Government before the leave 
had eXpired. It was held that he had no cause of action against the 
Gevernment. In the case of Dunn v. The Queen (1896), I Q. B. u6, 
M;\'\II'all held tbltt servants of the Crown, civil as well as military, except 
in -.pecial cases waerl' it is otherwise provided by law, hold their offioes 
only !during the pleasure of the Crown. In this ease a petition of 
right h,d been presented, and the case set up by the suppliant was 
that Sir Claude McDonald, Her Majesty's Commissioner and Consul­
Getteral for the Niger Protectorate in Africa, acting on behalf of the 
Crown, had engaged him in the service of the Crown as consular agent 
in that rl'gioll for a perlOd of three years certain, and he claimed damages 
for having been dismissed before the expiration of that period. It 
appeared thatl!ir Claude McDonald himself held office only during the 
pleasure of the Crown. Mr. Justice Day held that contracts for the 
service of the Crown were determinable at thc pleasure of the Crown, 
and therefnrp directeu a verdict and judgement for the Crown. The 
decision was upheld by the Court of Appeal. Subsequently Mr. D~n 
brought an action against Sir Claude McDonald, presumably for 
'breach of contract, but the action wa, dismisbed, and the doctrine 
that an agent who makes a contract on behalf of hIS principal is lIable 
to thc other contracting party for a breach of an implied warrant of 
hib authority to enter into the contract W<1S held mapplic8 ble to a 
contract made by a public servant acting on behalf of the Crown. 
Dunn v. McDonald (11)97), I Q. B. 401,555. See Je7vl.'YlfJir v. S. of S. 101' 
India, 1. L. R. 27 Bom. J I)~; VOb8 V. S. of~. f',r IndIa, 1. L. R. 33 Cal. {)6~. 

It i:, the practice for the Secretary of State in Council to make a 
formal contract with persons appointed in England to various brancheb 
of the Government sen ice in india, e. g. education officers, forebt 
officers, men in the GeologICal Survey, and mecllanics and artificerb 
on Iailways and other works, and many of these contracts contain an 
agreement to keep thc men in the service for a term certain, t!ubjl)ct 
to a right of dismissal for particular causes. Whether and how far 
the principles laid down m the casel:> of Shentun v. Smith and Dunn v. 
The Queen apply to these contracts, is a question which in 'he present 
state of the authorlties cannot be considered free from doubt. 

Tenure during pleasure is the ordinary tenure of public servant!:> ill 
England, including .ose who belong to the' permanent civil service.' 
and the service of a member of the Civil Service of India is expressly 
declared by his covenant to continue during the pleasure of Hit! Majesty. 
Tenure during good behaviour is, subject to a few exceptions (e. g. the 
a.uditor of Indiau accounts: see below, s. 30), confined to persons 
holding judicial offices. But judges of the Indian high courts art) 
expressly declared by statute to hold during pleasure: Bee below, 
s.97. The difference between the two forms of tenure is that Ii person 
holdlllg during good behaviour caDnot be removed from his office 
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except for tluch mitlconduct as would, in the opinion of a court of 
jUl!tice, jUl!tify his removal; whilst a person holding during pleasure 
can be removed without any reason for his removal being assigned. 
See AnSOll, Law and Custom of tke Con!ditution (second ~tion), 
pt. ii. p. 213. See also Willi8 v. Gipps, 6 State Trials N. S. 3II (',84tl, 
as to removal of judicial officers. 

PART II. 

REVENUES OF INDIA. 

22.-(1) The revenues of India are rooeived for and in the Applics.-

f H · M' d h' b .. , tion of llame 0 IS aJesty, an may, su Jeet to t e provIslOns revenues. 

embodied in this Digest (a), be applied for the purpot:!eb of the Vi~t~ c~~5. 
government of British India alone. s. 27· 

21 & 22 

(2) There are to b~ charged on the revenues of India alone- V
06
ICt. c. 

I ,8d. 2, 

(a) all the debts of the East India Oompany; and 42 .] 

{b) all t:!ums of money, cOt:!b;, charges, and ('xpenl:les which, :)y~ .&t 22 
'" lC • c. 

if the Government of India Act, 1858, h<td not been 106. 

pat:!t:!ed, would have been payable by the Eat:!L India Uom­
pany out of the revenueR of India in respclct of any 
trea.ties, covenants, contracts, gralltt:!, 01' liabilitioo existing 

at the commencement of that Act; and 

(c) all expenses, debtt:!, and liabilitief> lawfully contracted 

and incurred 011 account of tlH~gO\ ernment of India (b); and 

(d) all payments under the Government of India Act" 1858. 

(3) .For the purposes of this Digest the revenues of India 
mclude-

(a) all the territorIal and other revenues of or arising in 
Bntib1i India; and 

(b) all tributeb and other paymcnts In respect of any 
territories which would have been reeeM'ablc by or in tlu: 
llame of the Eal:lt IndIa Uompany if the Government of 
India Act, 1858, had not been passed; and 

(c) all fines and penalties incurred by the sentence or order 
of any court of justice in British India, and all forfeitures 
for crimes of any 1ll0v:1.ble or immovable property (b) in 
British India; and 
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(d) all movable or immovable property (c) ill British. India 
escheating or lapsing f()r want of an heir or successor (d), 

and all property in British India devolving as bona 

vacantia for want of a. rightful owner. 

(4) All other money vested in, or arising or accruing from 
property .or righ~ vested in, H~s MajestY)lUder the Govern­
ment of India Act, 1858, or to be received. or dispm!ed of by 
the Secretary of State in Conncil under that Act, must be 
applied in aid of the revenues of India. 

(a) The quahlieation refera to S. 34, under whioh there is power to 
dispose of escheated property. 

(b) See Shivabh'1ian V. Secretary of St7t~. fur India, I. L. R. 28 Bom 
314,32 1. 

(c) The expression in the Actis 'real or per~onal p1'.tate,' but 'movable 
or immovable property' is more intelligible in Imua, where the term!:> 
are defined by the General Clauses Act (X of 1897, s. 3 (z5), (34) ). 

(d) As to the circumstances under which property in India may 
escheat or lapse to the Crown, sec uuaertor of Ma8'Ulipatarn v. Cavaly 
Vencata Narrainapah, 8 Moore Ind. App. 500; and Ranee Sonet Kowal' 
v. JUrza Humut Bahadoor, L. R. 3 I. A.92. 

Ooim'ol of 23. The expenditure of the revenues' of India, both in 
~;ts::;? India and elsewhere, is subject to the control of the Secretary 

:!:d~:;re of State in Qouncil, an~ no grant or appropriation of any 
of reve- part of those revenuei'>, or M any other proper/}y coming into 
nues. 
[ZI & zz the possession of the Secretary of Statt' in Uouncil by virtue 
Viet. e. f 1 G f I dO 'A 8 b d . 1 106, S. 41.] 0 tIe overnment 0 n la ct, I 58, may e lIla e Wit lOut 

the concurrence of a majority of votes at a meeting of the 
Council of India. 

This section of the Act of 18,8 has given rise to questIOns as to the 
relations between the Secretary of State and his counCIl, and bctween 
the Secretary of State in Council and the Government of India. 

On the first question there was an important debate ft thc HouMc 
of Lords on APlil 29, 186g (Hansard, 195, pp. 18z1-1846), m which 
the Marquis of Sahsbury and the Duke of Argyll took part, and which 
was made remarkable by a difference of opinion between high legal 
authorities on the construction of this section, one view, the stricter, 
being maintallled by Lord Cairns and Lord Chelmsford, and a dilf'erent 
view by the then Lord Chancellor, Lord Hatherley. The disc1lSsion 
showed that Wl1ilst the object, and to some extent the effect, of this 
section was to impose a constitutional restraint on the powers of the 
Secretary of State with respect to the expenditure of money, yet this 
rebtraint could not be cffectively as&erted in all casos, cspecially where 
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Imperial que!tions 1fe1\e iriv.olVed. Por lntrtaboe, ill'; power to "lIu<ke 
war neoessa.rily involves Jl-xpen4i;tu.re oll'E!~. ~ut is a. power for 
t1;Le exeroise of which tlie conourrence 9f a. majority of votes at 61IlOOting 
of the oouncl1 oannot be made a neooll8ary condition. Th'e Secreta.rt 
oJ State ill & member -of the Cabinet, and in Cabinet quettiOllS the' 
decision of the Ca.binet must prevail. ' 

As to the seoond point, questions have been raised as to the powers 
of the Indian Legislature to a.ppropriate by Indian Acts to specific 
objects, proviacial or Imperial, souroes of incomt', such as ferry fees 
and other tolls, process fees, rates on land, licence taxes, and inCQme 
taxes. But a strict view of the enactment in the Aot of 1858 would 
be inconsistent with the general course of Indian legisl,atio1l. and would 
give rise to'inconveniences in practice. 

24. Except for pre'i,enting or repelling actual invasion of Restrie-

H · M' t' I d' , d h dd d tion on IS aJes y s n Ian posseSSIOns, or, un er ot er su en an applic&-

urg~nt necessity, the revenues of India are not, without the tion of 
rerenues 

consent of both Houses of Parliament, applicltble to defraying to military 

h ' f '}' i" d b d h operations t e expenses 0 any ml Itary operat on carrIe on eyon t e beyond 

external frontiers of those possessions by His Majesty's forces :::ntier. 
('harged upon those revenueR, [21 & 22 

VlCt, c. 
As to the object anll effect of this enactment, and in particular as to 106,8. 5S.J 

whether it requires the consent of Parliament to be obtained before 
war is commenced, see Hansard, 151, July 19, 23, 1858 (Debates on 
passing of Government of India Act); Hansard, 240, May 20,21,23, 
"878 (Employment of Indian Troops in Malta); Hansard, 243, Decem-
her 16, 17, 1878 (Afghan War); Hansard, 272, 273, July 27,31, 1882 
(Egypt); Hansard, 295. March 5, 9~ 16. 1885 (Soudan); Hansard, 
1°2, pp. 322-347, January 25, 1886 (Annexation of Upper Burma), 
July 6, 18¢ (Soudan); April 13. 1904 (Tibet); Correspon.dence as to 
Incidence of cost of Indian troops when employed out of India, 1896 
(C. 8131); Anson, Law and Cu.st<;m of the CC'n«tit-MliG1!., Part ii. p. 361 
(~fl(Jond edition). Sce also s. 16 of this Digest. 

25.-(1} Such partR of the revenues of India as ate remitted Accounts 

t I U ;.~ K' d d II . . . of Secre-o t Ie n~ mg om, an a money arIsmg or accrumg tary of 
in the United Kingdom from any property or rights vested SBtatek with 

an . 
in His Majesty for the purposes of the government of India, (2,1 & 22 

or from the sale or disposal thereof, must be paid to the i~~'II~: 
Secr.etary of State in Council, to be applied for the purposes ~i' ':5;3 
of the GQvernment of India Act, 1858. Viet. C.41, 

8·3· 
(2) All such revenues and money must be pa.id into the 26 & 27 

Bank ,of England to the oredit of an account entitled 'The ~;~;'. ~6-1 
Account of the SecretlU.'Y of State in Council of India. t 

ILDER'I' M 
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(3) The mont"y placed to the credit of this account is paid 
out on drafts or orders, ('ither signed by two members of the 
Council of India and countersigned by the Secretary of Sta.te 
or one of his under secretaries or his assistant under secretary 
or signed by the accountant-general on the establishment of 
the Secretary of State in Council or by one of the two senior 
clerks in the department of that accountant-general and 
countersigned in such manner as the Secretary of State in 
Council directs; and any draft or order so signed and 
countersigned effectually discharges the Bank of England 
for all money paid thereon. 

(4) The Secretary of State in Council may for the payment 
of current demands keep at th(' Bank of England such accounts 
as he deems expedient, and every tmch acrount is to be kept 
in such name and bp drawn upon by surh person and in sueh 
manner as thp Spcretary of Statf' 10 COUlwIi dirt'cts. 

(5) There are raispd in thp bookR of the Bank of England 
such acrounts as may be lwrpssary III rt'spprt of stock vested 
in the Secretary of State in Council, and any fmch account is 
entitled 'The Stock Account of the Secretary of Statt' in 
Council of India.' 

(6) Every account referred to in this section is a publir 
a('rount (a). 

(a) This section represents the provisions of the Government of 
India Aet, 1858, as modIfied by 22 & 23 Viet. c. 41, S. 3, and 26 & 27 
Vict. c. 73, 8. 16, and by existing practice. 

Powers of 26. The Secretary of State in Council, by power of attorney 
;!:o~:y or executed by two members of the Council of India and counter­
Pfux-cthakKt' signed by the Secretary of State or one of his under secretaries, 
0800 • 

and ra- or his assistant under secretary, may authorize all or any of 
C61pt of . 
dividends. the cashIers of the Bank of England-

~l~t~ c~2 (a) to sell and transfer all or any part of any stock standing 
106
6 

;,.8. 47• in the hooks of the Bank to the account of the Secretary 
2 ... 27 
Viet. ('. 73. of State in Council; and 
s. 16.] (b h d k ) to purc ase an accept stoc on any such account,; 

and 
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(c) to receive dividends on a.ny stO<'k st.a.nding to a.ny such 
account; 

and by any writing signed by two members of the Council 
of India and countersigned as aforesaid may direct the appli­
cation of the money to be received in respect of any such 
sale or dividend. 

Provided that stock may not be purchased or sold and 
transferred under the authority of any such general power of 
attorney, except on an order in writing dIrected to the clue£ 
casluer and chief accountant of thf'l Bank of England, and 
signed and countersigned as aforesaid. 

27. All securities held by or lodged WIth the Bank of PrO;l'.loll 

England in trust for or on account or on behalf of the Secretary :c~nti6IJ. 
of Statf' in CouncIl may bf' dIsposed of, and tht' proceeds ~I~t~ :2 

thereof may be applied, a<l may bf' authorized by order in roo, s 48. 

writing signed by two nwmbers of the Council of India and ~1ct ~: 73, 
('ountersignf'd by the Sf'crf'tary of Statf' or one of Ins under S 161 

Flecretaries, or his aSSIstant under secretary, and directed to 
the chief cashier and chief accountant of the Bank of England. 

'" 28.-(r) All powers of Ibsuing secunties for money in the Exercise 

Umted Kmgdom which are for the tIme bemg vested in the ~~gborrow­
Secretary of State m Council must be exercised by the powers. 

[21 & 22 
Secretary of State in Council with the concurrence of a VlCt. c. 
majority of votes at a meeting of the Council of India. ~rt&s2i9. 

(2) Such securities, other than debentures and bills, as i~:;. ~·6. 
might have been issued under the seal of the East India v5? & 57 

let. c. 70, 
Company must be issued under the hands of two members 8. 5.] 

of the Council of India and countersigned by the Secretary 
of State or one of hIS under secrE'taries, Ol his assistant under 
secretary. 

(3) All debentures and bills issued by the Secretary of 
State in Council must bear the na.me of one of the undflr 
secretaries for India for the time being, and that name ma.y 
be impressed of affixed by machinery or otherwise in such 
manner as the Secret.a.ry of State in Council directs. 

MZ 
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Thl' ena<'tment!l by whi<'h fhl' Re<'retary of Staw haR from time to 
time be(>n authorizpd to borrow under spE'cial Aot.'!, or for Apecial 
purposes, such as railways, are not reproduoed here. 

Accounts 29.-(1) (a) The Secretary of State in Council must, 
to be .. .J 
annually within me first fourteen days during which Parliament is 
;;li':fore sitting next aft~r the first day of May in every year, lay 
ment. '~e£ore both Houses of Parliament-
rZI & 22 -. 

Viet. c. (a) An account for the financial year preceding that last 
106,8. 53·] f completed of the annual produce of the revenues 0 

British India, distinguishing tIl(' same under the respective 
heads thereof, at each of the several provinces; and of 
all the annual receipts and disbursements at home and 
abroad for thp purposes of the government of India, 
distinguishing the same under tht> reflpeetivt> headfl 
thereof· 

(b) The lateAt t>stimatt> of the Ramt> for tht> laRt finaneial 
year: 

(r) The amount of the debtR chargeable OJl tht> revenut'A 
of India, with the rates of interest they respectively 
carry, and the annual amount of that intt'rest: 

• (d) An account of the state of the effects and credits in 
each province, and in England or elsewhere, applicablt' 
to the purposes of the govt>rnment of India, aC(,(\Iding 

10 the latest advices whieh havt' been rt>ceived thereof: 

(p) A list of til(' establiHlllnent of the Seeretal'Y of Stat" 
in Council, and the salnries and allowances payahlt' in 
rt>spert tht>rt>of. 

(2) If any new or increased salary or pension of fifty 
pounds a year or upwards has been granted or created within 
any year in respect of the said establishment (b), the par­
ticulars thereof must be specially stated and explained at 
the foot of the account for that year . 

• 
(3) The account must be accompanied by I' statement 

prepared from a detailed report from each provin~,jn British 

India in such form as best exhibits the moral aIIJJ material 
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progress and condition of British India. in each such pro­

vince (c). 

(a) At some time or other during the session of Parliament, usually 
towards the end, the House of Commons goes into committee on the 
East India Revenue Accounts, and the Secretary of State for India 
or his representative in the House of Commons, on the motion to go 
into committee, makes a statement in explanatioL of the accounts of 
the government of India. The debate which takes place on this state­
ment is commonly described as the Indian Budget Debate. Thc 
resolution in committee is purely formal. 

(b) The words 'in respect of the said establishment' represent 
thc construction placed in practice on the enactment reproduced by 
this section. 

(e) This is the annual 'moral and matedal progress report.' A 
,pecial report is published at the expiration of each period of ten years, 
giving a very full and interesting aeeount of the general condition 
of India at that date. The last of these decennial reports was 
in 1904. 

30.-(1) (a) His Majesty may, by warrant under His Audit of 

Hoyal Sign Manual, countersigned by the Chancpllor of the ~~~:ts 
Exchequer, appoint a fit person to be auditor of the accounts iKn.Urud·ted 

109 om. 
of the Secretary of State in Council, and authorize that 2I & 22 

d't . t d }' t t b Vict. c. au 1 or to appOlIl an rpmove suc 1 aSAls an s as may e 106, 8. 52. 

"Iipecifipd in the warrant. 44V' &t 45 
Ie • c. 

(2) The auditor examineb and audits the accounts of the 63, s. I.] 

l'Pceipt, expenditure, and disposa'l. in the United Kingdom of 
all money, stores, and property applicable for the purposes 
of the Govprnment of India Act, ISS8. 

(3) The Secretary of State in Council must by the officers 
and servant!:! of hi8 establishment produce and lay before the 
auditor all such accounts, accompanied by proper vouchers 
for their support, and must submit to his inspection all books, 
papers, and writings having relation thereto. 

(4) The auditor has power to examine all such officers and 
servants in the United Kingdom as he thinks fit in relation 

to such accounts, and the' receipt, expenditure, or disposal 
of such money, stores, and property, and for that purpose, 
by writing under his haOO, to summon before him any such 
officer or serva.nt, 
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(5) The auditor must report to the Secretary of State in 
Council his a.pproval or disapproval of the accounts aforesaid, 

with such remarks and observa.tions in rela.tion thereto as he 
thinks fit, specially noting any case, if such there be, in which 

it appears to him that any money arising out of the revenues 
of India has been appropriated to other purposes than thOlle 
to which they are applicable. 

(6) The a.uditor must sl,ecify in detail in hill reporLb all 
bUlllb of money, stores, and propetty which ought to bt, 

aceounwd for, and arc not brought iuto accotlut or ha\ c not 

becH a.ppropriated, ill eOllformity with tilt' pIOvisiollb of th(' 
law, or which lIa\ e becn l'xpended or di:;posed of without 
011(' authori1y, d.lld Illllbt alKu ::;p('("ify allY ddectb, illaccuracicb. 

01' irregulariticb whieh lllay appear in th{' accountb, OJ 111 

the authorities, vouchers, or documelltb having relatioll 

thereto. 

(7) The auditor mUbt lay all such reports before both 

Houses of Parliament , with the accounts of the year to which 

the. reports relate. 

(8) The auditor holds office during good behaviour. 

(9) There are paid to the auditor and his absistants, out oi 
the reVf'IlUeS of India. such I'>(tlari (:' :-' as His Majf'sty by warrant, 
!.ignf'd and lountt'l"siglwu il,!. <1fol"er",ml. /ll,ty dirt'ct. 

(ro) 'flU' auditor alld 1110, alolHiHi l1utH :1H', for j 11(, purPOH(,S of 

!.ul'erannuatioll aJlo\\ d.uec, 111 t11(, !:Itt 111(' pOI:Iition HI-> if thC"y 

were 011 tIlt' t'l;LabliHhult'nt of tilt' SN'J ~tary of State jn 

Council. 

(a) Tht> duties of the Imhllo Olhce audItor as to IndIan revenues and 
expenditure correspond in some respects to the duties of the comp­
troller and auditor-general with respect to the revenues of the United 
Kingdom, But the reports of the India. Offioe a.uditor are not referred 
to the Public Accounts Committee of the House of Commons. As to 
the comptroller and auditor· general, see Anson, Law and CustJm 01 
the Oo1i8titutwn (2nd ed.), pp. 338-346. 
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PART III. 

PRoPERTY, CONTRACTS, AND LIABILITIES. 

31.-{I) The Secreta.ry of State in Council may, with the Power of 

f "t f . f h C '1 Secretary concurrence 0 a InaJOrI y 0 votes at a meetmg 0 t e ounCl of State to 

of India, sell and dispose of any property lor the time being sell. mord!;.. ga.ge,a.n 
vested in His Majesty for the purposes of the government buy pro-

of India, and raise money on any such p1'operty by way of r::trZ2 
Illortgll£e and make the proper assurances for any of those Vict. c. . 

purposes, and pUl'chasc and acquire any property. 

(2) All prop<>rty <t.cquired ill punmanee of this section vestb 
III His Majesty fur the bervice of the government of 
India. 

(3) Any aHsurauce relating to real estate made by the 
authority of thE' Secretary of State in Council may be made 
under the hands and seals of three memberH of the Council 
uf India. 

106, b. 40. 

32.-(1) The Secretary of State in Council may, with the 00utracts 

concurrence of a majority of votes at a meeting of the Council ~!r~:fe­
'of India, make any contract for the purposes of the Govern- [St&t&e. 

2[ 2~ 

ment of India Act, 1858. Vict. c. 
106, s. 40. 

(2) Any contract so made may be expressed to be made 22 & 23 

b h S f S t . C il Viet. c. y t e ecretary 0 ta e III ounc. 41,8.5. 

A d 'f' . t l' l'f d 3 Edw. (3) ny contract so mit e, 1 It IS a contrac w HC 1, 1 ma eVIl, c. 11.1 

between private persons, would be by law required to be under 
seal, may be made, varied, or discharged under the hands 
and seals of two members of the Council of India. 

(4) Any contract so made which, if it were made between 
private persons, would be by law required to be signed by 
the party to be charged therewith, may be made, varied, or 
discha.rged under the hands of two ttlembers of the Council 
of India. 

(s) The benefit and liability of every contra.ct madt in pur­
sua.nce of this section passes to the Secretary of State in 
Council for the time ~ing. 
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(6) Every contract for or relating to' the ma.nufacture, 
!:lale, purchase, or supply of goods, or for or relating to affreight­
ment or the carriage of goods, or to insurance, may be entered 
iuto, made, and Iligned on behalf of the Secretary of State 
by any person upon the permanent ootablishment of the 
Secretary of Statt" duly empowered by the Secretary of State 
in thi!:l behalf, subject to such rules and restrictions as the 
Secretary of State prescribeR, Contracts so entered into, 
made, and signed are as valid and ('iIectual as if entered into 
as prescribed by the foregoing provision~ of this section. 
Particulars of all contract!; so entered into as aforesaid 
must be laid before the Secretary of State in such manner 
and form and within slv'b times as the Secletary of State 
prescribes. 

Power to 33.-(1) The Governor-Geut'ral in Council and any local 
execute G 
a.sur- ovcrnment (a) may, on behalf and in the name of tilt' 
~ncles. &r: , Secretary of State in Council, and subject to such provisIOns 
m ndla. 
[22 & 23 or restrictions as the Spcrptary of State in Council, with the 
VlCt.c·4I, f' 't f t' f h C '1 8~. 1, 2. eoncurrpnee 0 a maJor! y 0 votpR at a mel' mg 0 t e ounel 
33 & 34 
"let l. 
59. ~. 2.] 

of India, prescribps, sell and dispose of any movable or immov; 
able property (b) whatsoever in India. within the limits of 
their respective governments, for the time being vested in 
His Majesty for the purpOS(:b of the government of India. or 
raIse money on any buch property by way of mortgage, and 
make proper assurances for any of these pnrpoBes and pur­
chase or acquirf' any property, movable or inunovable (b), 

III IndIa within the said reBppetive limits, and make any 
contract for the purposes of the Government of India Act, 
r858 (c). 

(2) Every assurance and contract made for the. purposes 
of this section must be executed in such manner as the 
Governor-Oencral in Council by resolution (d) directs or 
authorizes, Bud if so executed may be enforced by or against 
the Sec:tetary of State in Council for the time being. 

(3) Neither the Secretary of State nor any member of the 
Council of India, nor any person executing any such assurance 
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or contract, is personally liable in '.respect thereof, but all 
liabilities in respect of any such al!surance or contract are 
borne by the revenues of India.. 

(4) All property acquired in pursuance of tIllS sectioll 
vestti in His Majesty for the service of the government of 
India. 

(a) The words' or any officer for the tIme being entru&ted with the 
govcrnment, charge, or care of any prcsidency, province, or district' 
have heen construed in pmctice a!S including only lieutenant·governor!; 
and chief commissioners, and not' distriot officers' in the t>pecial India 
~ense. They are, therefore, represented in the Digest by the expression 
, local Government,' as defined by 1:;. 124 of the Digest. 

(b) The words in thc Act are' real or personal estate.' 
«(.) Hoon after the passing of the Government of India Act, 1858, 

It bC'came necessary to legislate for the purpose of determining how 
\:ontract,; on behalf of the Secretary of State in Cou.ncil we're to be 
madc in India. Before that Act it had been held that contracts made 
III England by thc East IndIa Company as a governing power could 
only be made under seal (Gibson v. East India Company, 5 Bing. N. C . 
.!62). In India, at least in the presidency towns, certain documents 
r('quired sealing for the purpose of I('gal yalidity. The real seal of the 
Compa.ny was in England. but copi('s were kept in Calcutta, Madrall, 
and Bombay, and docum('ntR IlI'al('d with thes€' copies were generally 
accepted as sealed by the Company. Contmct~ not under seal were 
made in Il1dm on behalf of thlo' Company by YarioUiI officials. The 
transfer of the powerb of the Company to thc Secretary of IItate in 
Council disturbed all thebe arrangements, and the Government of 
Indld Act, 1859 (22 & 23 VICt. C. 41). \\;tl> aecordll1gly pa8Bed for deter­
uUlling the offic('l'::, by \I hom, and the mode in which, contracts on 
behalf of the ~ccretary of State III CouuClI were to be executed in India. 
The Act waH am('ndt'd by the Ba8t India Contracts Act. 1870 (33 & 34 
VlCt. c. 59). 

(d) See the rel:!olutwll uf the Government of India in the Home 
Depa.rtment of March 28, 1895, specifying the officers by whom parti· 
cular classes of instrumentl:! may be executed. 

34. The Governor·General in Council, and any other Power to 
person a~thorized by any Act passed in that behalf by the :~h:~~ 
Go~ernor-General in Council, may make any grant or dis- rc~perty· 
posIthn of any pIOperty in India accrui.ng to His Majesty by (l~ It 17 
fo f 't h h' t . f fl' VlOt. c. reI ure, esc eat, or ot erWIse, 0 or In avour 0 any re atlve 15, s. 27.] 

or connexion of the person from whom the propa-ty has 
accrued, or to or in fa.vour of any other person. 

Ae to esoheat, see note> (c) on s. 22 above. 
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Rights 35.-(1). The Secret8.lY of State in Council may sue and 
and lia- " 
blliti6B of be sued as well in India as in England by the name of the 

~~;::::ln Secretary of State in Council, as a body corporate (a). 
Council. (2) Every person has the same remedies against the 
~i~t~:.z Secretary of State in Council as he might have ha.d against 

~t6~~' the East India eompany if the Government of India Act, 
2V~ & 23 1858, had not been passed (b). 

let. c. 
41.8.6.] (3) The propelty and effects for the time being vested in 

His Majesty for the purposes of the governnH.'ut of India, 01' 

acquired for those purposes, al f.l HabIt' to the sallle judge­
month and PM'cutiollb al'> tht'y would have bc{'n liable to ill 
lrspe{'t of liabihtipi'> lawfully iu('ul'J'ed by the East Iudia 
Company if tl11' r:uverulllf'ut of India Ad, 1858, had Hot 
h£lf'n pasHed. 

(4) Neither the Secretary of State nul' .. Uly Illl'lllbcl of the 
(;ounciJ of India is personally liabIt- in respect of any contract 
entered into or other liability incurred by tht· Secretary of 
.state o~' ~.ke Secretary of State ill Council ill hib or tlwir 
officia.l capacity, nor in respect of any contract, t'ovena.nt, or 
engagement of the East India Company, but all surh liabilities, 
and all costs and damages in respect th('reo£, are borne by 
the revenues of India. 

(a) Although the Secretary of State ib a body corporate, or in the 
... ame position as a body corporate, for the purpose of contracts, and of 
'luing and being sued, yet he is not a body corporaw for the purpose 
of holding property. Such property as formerly vested, or would 
lUtvtl ve~ted, in the Bast India Company, now vests in the Crown. 
See the remarks of James, L. J., in Kinlock v. Secretary of State in 
Oouncil (1880), L. R. 15 Ch. D. I. The Secretary of State in Council 
has privileges in respect of debts due to him in India similar to those 
of the Crown in respect of Crown debts in England (The Secretary 
of State for India v. Bombay Landing and Shipping Company, 5 Born. 
H. C. Rep. O. C. J. 23). 

(b) An action does not lie against the Crown in England. The only 
legal remedy of a subject against the Crown in England is by petition 
of right. 

Until 1874 it was doubtful whether a petition of right would lie 
except for restitution of property detained by the Crown. :aut in 
tha.t year it was decided that a petition would lie for dama.ges for 
breach of contract (R. v. Tho'TYUJ8, L. R. IO Q. B. 31); a.nd that decision 
has been followed 1Il subsequent cases. A petition of right does not 
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lie for a tort exoept where the wrong oomplained of is detention of 
property, the reason alleged being the maxim that the king oan do no 
wrong. For a wrong done by a person in obedienoe or professed 
obedienoe to the Crown the remedy is against the wrongdoer himself 
and not against his official Buperior, because the ultimate superior, 
the Crown, is not liable. See Clode, Law and Practice 01 Petition 0/ 
Right, and R. v. LoriJ,& Commissioners of the Treasury, 7 Q. B. 387, and 
Raleigh v. G08Men, [1898] 1 Ch. 73. • 

A petition of right does not lie in respect of property dotained or 
.t contract broken in India. 

In the case of Frith v. Rey., L. R. 7 Ex. 365 (1872), the suppliant, 
by petition of right, liought to recover from the Crown a debt alleged 
to have become due to the pcrbon whom he repreliented from the 
t-;overeign of Oudh, before that pl'ovime waB annexed in 1856 to the 
tell'itorieb of the Eal:!t India Comp<tIly. But it wa" held that, assumlllg 
th(' Eabt Indla Company became liable to pay the debt by reason of 
t hp annE'XatlOn of thE' province, the Secretary of Std.te for India III 

('onned, and not the CrowIl, was, nnder the provisions of the Govern­
ment of India Act, 1858, the person agalllst whom the suppliant mm,t 
bCl'k his remedy, and that consequently a petition of right would not 
he. It was pointed out that the remedy by petition of right ,was III­

<~pphcable, as it was plain that the revenues of England oouid ~ be 
ha.ble to pay the daim, and that consequently a judgement foi"the 
r,uppliant would be barren. See also Dos8 v. The Secr.etllff/ oj State JeYr 
India in Council, L. R. 19 Ex. 509, and Reiner v. Ma~of l!aliIJbury, 
L. R. 2 Ch. D. 378. 
<a Under the enactments reproduced by t111~ sectwn there is a statu­
tory remedy against the Seoretary of State in Council, and that remedy 
is not confined to the classes of cases for which a petition of right would 
lie in England. See the judgement of Sir Barnes Peacock, C. J., in 
Lhe casl' of the P. &: O. ('01n]}(Wll v. Sec) etary 01 State for India in 
('o1mcil (18G1), ::! BOUlke 166; 5 Bom. H. C. R. Appendix A; and 
'laynp's ("'illlind La'UJ "Ilndw, lIP. 2q9 qqq. Oil thl' other hand it 
\\Quld appl'ar that. apart from spedal statutory provisions, the only 
suits which could have been brought against the East India Company, 
and which can be brought against the Secretary of State in Council 
a8 successor of the Company, are suits in respect of acts done in the 
conduct of undertakings which might be carried on by private individuals 
without sovereign powers. See Nobin Chuntkr Dey v. The Secretary 
of State /or India, I. L. R. 1 Cal. II (1875); Jehangir M. Cur8etii v. 
Secretary of State for India in Council (1902), I. L. R. 27 Bom. 189; 
Shivabhaian v. Secretary of State /or India, I. L. R. 28 Bom. 314. 

A suit or action against the Seoretary of State in Counoil may sotn.e. 
times be tnet by the plea that the act oomplained of falls within the 
oategory of ' acts of State,' and acoordingly cannot be questioned by 
a municipal oourt. A plea of this kind was raised successfully in 
several oa86S by the East Incha Company with respoot to proceedings 
taken by them. mot in their oharaoter of trading oompany but in their 
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charactcr of territorial sovereigns. (As to the di8tinction between 
those two characters, see Gibson v. East India CQ'mpany (1839), 5 Bing. 
N.o. 262; Raja of Coorg v. East India Company (1860), 29 Beav. 300, 
at p. 3Q8; and the cases noted below.) And the principles laid down 
in thesc cases have been followed in the case of similar prooecding~ 
against the Secretary of State in Council. 

The question whether the Eal:lt India Company were acting a!:l a 
sovereign power ()r as a private oompany was raised in Moodalay v. 
The East India Company (1785), 1 Bro. C. C. 46<) (referred to in 
Prioleau v. United States (1866), L. R. 2 Eq. 659), but the first reported 
ca!:lo in which the Company successfully raised the defence that they 
\\ere acting as sovereigns, and that the acts complained of were' act;; 
of State,' appears to have been The Nabob of the Carnatic v. East India 
Company (1793), 1 Ves. Jr. 371; 2 Ves. Jr. 56; 3 Bro. C. C. 292 ; 

4 Bro. O. C. 100. Thiil was a suit for an account brought by the Nabob 
of Arcot against the "East India Company. On the hearing it appeared 
by the Cvlll!J"lly'~ answer that the l:lUbject-matter of the suit was 
a matter of politieal treaty between thc Nabob and the Company, the 
Company having acted throughout the transaction in their political 
capacity, and having been dealt with by the Nabob as if they were an 
independent sovereign. On this ground the bill was dismissed. 

The same principlc was followed in the case of :l'he East Indio Com­
pany v. Syed Ally (1827), 7 Moo. Ind. App. 555, where it was held that 
the resumption by the Madras Government of It 'jaghire ' granted by 
former Nawabs of the Carnatic before the date of cession to the East 
India Company and the rt-'grant by the Madras Government to another, 
was such an act of sovereign power as precluded the Courts from takin3 
cognizance of the question in a suit by the heirs of the original grantee. 

The case of Bedreerhund v. Elphin.stone (1830), 2 State Trials, N. S. 
3i9; I Knapp P. C. 316, l'aiseil. the qucstion aA to the titlc to bouty 
t,lJ,en at POOlldh, and alleged to he the property of thc Peishwa. it 
lIas held that the transaction having been that of a hostile seizure 
made, if not flagrante yct nondum ces.sante bellu. a municipal court had 
110 jurisdiction to adjudge on the 8ubjel,t; and that if anything had 
been done amISS, recourse could be had only to the Government for 
redres!;. This decision was followed in Ex pte. D. F. Jllp,rais (1902), 
.\. C. loy. 

In the Tanjore CltH(', tiecretary of State in Uouncil of India v. Kamachee 
Boye 8ahaba (1859),13 Moo. P. C. 22, a bill was filed on the equity side 
of the Supreme Court of Madras to establish a claim as private property 
to certain property of which the Government had taken possession, 
and for an account. The acts in que8tio11 had been done on behalf of 
the Government by a commissioner appointed by them in connexion 
with the taking over of Tanjore on the death of the Raja Sivaji without 
heirs. It was held that as the sei~ure was made by the British Govern­
ment, acting as a sovereign Power, through its delegate, the East 
India Company, it was an act of State, to inquire into the propriety 
of which a municipal court had no jurisdiction. Lord Kingsdown, 
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in delivering judgement, remarked that 'the general principle of law 
could not, with any colour of reason, be disputed. The transactions 
of independent States between each other are governed by other laws 
than those which municipal courts administer. Such oourts have 
neither the means of deciding what is right nor the power of enforcing 
any decision which they make.' It was held that the aot complained 
of fell within this principle. 'Of the propriety or justice of that aot,' 
remarked Lord Kingsdown, 'neither the Court bev>w nor the Judicial 
Committee have the means of forming, or the right of E'xpressing if 
they had formed, any opinion. It may have been just or unjust, 
politic or impolitic, beneficial or injurious, taken as a whole, to those 
whose interests are affected. These are considerations into which 
thE'ir lordships cannot enter. It is sufficient to say that, even if a 
wrong has been done, it is a wrong for which no municipal court of 
justice can afford a remedy.' 

In the Coorg casE', Raja of Coorg v. East India Company (I860), 
29 Beav. 300, the East India Company had made' war against the 
Raja of Coorg, annexed his territory, and taken his property, including 
some of the Company's notes. The raja filed a bill against the East 
India Company, but it was held that thE' Company had acted in their 
sovereign capacity, and the bill was dismissed. 

In thE' Delhi case, Raja Salig Ram v. Secretary of State for India in 
{'{}ltneil (I872), L. R. Ind. App. Supp. VoJ., p. II9, the question was 
as to thE' validity of the ReizllrE', after thE' Indian Mutiny, of estates 
formerly belonging to thE' titular King of Delhi. Here also it waR 
held that the seizure was an act of Statl", and as such was not to be 
~uestioned in a municipal court. 

In Sirdar Bhagwan Stngh v. Secretary 0/ State for India in Council 
(1874), L. R. 2 Ind. App. Cas. 38, an estate belonging to a former ohiE'f 
in the Punjab had been seized by the Crown, and the question waR 
whether it had been so seized in right of conquest or by virtue of a legal 
title, such as lapse or escheat. It was held that the seizure had been 
made in right of conquest, and as such must be regarded as an ad of 
Rtate, and was not liable to be questioned in a municipal court. 

Forester and others v. Secretary of State for India in Council (I872), 
L. R. Ind. App. Supp. Vol., p. IO, is a ease on the other side of the line. 
In this ease the Government of India had, on the death of Begum 
Sumroo, resumed property formerly belonging to her, and the legality 
of their action was questioned by her heirs. It appeared that the 
Begum had very nearly, but not quite acquired the position of a petty 
Indian sovereign, but that she was a British subject at the time of her 
death, and that the seizure in question was not the seizure, by arbitrary 
power, of territories whioh up to that time belonged to another sove­
reign State, but was the resumption, under oolour of & legal title, of 
lands previously held from the Government by a subjeot under a par­
ticular tenure, on the alleged determination of that tenure; a.nd that 
consequently the questions raised by th" suit were recognizable by 
& mlmicipaJ. court. 
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D08a v. Stc1'etary of State for India in Oou'fU}il (1875), L. R. 19 Eq. 509. 
was a casE" arising out of the extinction of a llovereign power in India, 
though not in consequence of hOBtilities. It was a suit brought in the 
English Court of Chancery by creditors of the late King of Oudh against 
the Secretary of State as hiS successor. It was held that as the debt 
had been incurred by the late king in his capacity as sovereign, and 
could not have been enforced against him as a legal claim, it did not. 
upon the annexatio!;' of the kingdom of Oudh, become a legal obligation 
upon the East India Company, and therefore was not, by the Act of 
1858, transferred as a legal obligation against the Secretary of State; 
and on this ground a demurrer to the bill was allowed. 

In the case of Grant v. Secretary 01 State for India in COU'MU (1877), 
Z C. P. D. 445; 46 L. J. C. 681, a demurrer was allowed to an action 
by an officer of the East India Company's service who had been com­
pulsorily retired under the order of the Government of India. Here 
the plaintiff was clearly a British subject, but nothing turned upon this. 
For the order was held, as an act of administration in the public service, 
tu bo wlthm the high powers uf government formerly entrusted to the 
East India Company (not as a trading company, but as a subordinate 
GQvernment) and now to be pxercised by thc Gov('rnment of India. 
In effect the question was not of a sovereign act, but of the powers of 
high (but stIll subordinate) officers of Government. 

In Ki'll1oclc v. Secretary of State for India (1879), L. R. IS Ch. D. I 

and 7 App. Cas. 619, which was one of thc Banda and Kirwee cases, 
it was held that a royal warrant granting booty of war to the Secretary 
of State for India in Council in trust to distribute amongst the persons 
found entitled to share it by the decree of the Court of Admiralty, did 
not operate as a transfer of property, or create a trust, and that tM: 
defendant, being merely the agent of the sovereign, was not liable to 
account to any of the parties found entitled. 

In Walker v. Baird, [1892] App. Cas. 491, which was an appeal to 
the Privy Council from the Supreme Court of Newfoundland, it was 
held that the plea of ' act of State,' in the sense of an act, the justifica­
tion of which on cOllBtitutional grounds cannot be inquired into, cannot 
be a.dmitted betwccn British subjects in a British colony. In this 
case the plamtiff complained of interference with his lobster factory, 
and the defendant, a captain of one of Her Majesty's ships, pleaded 
that he wa.s acting in the execution of his duty, in carrying out an 
agreement between the Queen and the Republic of France. But the 
'tlefence was not allowed. 

In Cook v. Sprigg, [1899J A. C. 572, it was held that grantees of 
,concessions made by the paramount chief of Pondoland could not, 
after the annexation of Pondoland by the Queen, enforce against the 
Swwn the privileges and rights conferred by the concessiollB. The 
'a.nguage UBed in the Tanjore case was quoted with a.pproval. 

In W~ Rand Central Gold Mining Company Limited v. The Ktng, 
[190532 K. B. 391, it was held, on demurrer to a petition of right, that 
damages could not be recovered against the ,Crown in respect of gold 
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, comma.ndeered' by the Boer Government before the annexation of 
the Transvaal. 

The fs.ctB in Duleep Singh's case, SaloltMn v. SecrMry 01 State for 
India in Council, [1905] I K. B. 613, resembled those in the Tanjore 
case. When the Punjab was annext.,>d, the East India Company con­
fiscated the State property, granted Duleep Singh a pension for life, 
assumed the custody of his person during his minority, and took 
possession of his private property. It was held tJaat these were s.ctB 
of State, and that an action would not lie against the Secretary of 
State in Council for arrears of the pension and for an account of the 
personal property. 

On 'acts of State,' see further, Mayne, Criminal Law of India. 
pp. 318 sqq., the artlCle ' Act of State' in the Encyclopaedta of the 
Laws of England, and the cases collected in the notes on The Queen v. 
The Commissioner8 of the Trea8ury, L. R. 7 Q. B. 387, in Campbell's 
Ruhng CasCc~, vol. I. pp. 802 sqq. The notes on Indian cases in that 
volume havc been partially reproduced above. Mr. Harrison Moore's 
recent essay on Act of State tn Enghsh Law (London, 19Q6) COVellJ 
\\Jder ground, and touches on many points in t\lt' 'trouMesome 
borderla,nd of law and polities.' . 

In suits or actions against the Secreta.ry of State ior breach of con­
tract of servic!', regard must also be had to the prmciplef> regulating the 
tenure of servantfl under the Grown (see note on s. 21 above). 

And, finally, the lIability of the Secretary of State in Council to be 
sued does not deprive the Crown of the prlvileges to wmch It is entitled 
by virtue of thc prerogatlve. In Ganpat Pataya v. Collector 0/ Canara 
(JIi375), I. L. R. 1 Bom. 7, the prlOntyof Crown debts over attachment 
was mamtained, and West, J., said-' It is a universal rule that pre· 
rogatlve and the advantages It affords cannot be taken away except by 
the consent of the Crown embodied in statute. This rule of inter­
pretation is well established, and applies not only to the statutes passed 
by the British, but also to the Acts of the Indian Legislature framed 
with constant reference to the rules recognized in England.' 

As to the legal liability of a colonial governor, Sir W. Anson says­
, He can be sued in the courts of the colony in the ordinary form of, 
procedure. Whether the cause of actlOn springs from liabilities in­
curred by him in his pflvate or in his pubhc capacity, this rule would 
appear to hold good. Though he represents the Crown he has none 
of the legal irresponsibility of the sovereign within the compass of his 
delegated and limited sovereignty.' Law and Custom of the Co'l'l8tieu­
tion, pt. ii. p. 262. See Hill v. Bigge, 3 Moore P. C. 465; Musgrove v. 
Pulido, L. R. 5 App. Cas. 102; Nireaha Tama/c-l v. Balcer, App. Cas., 
ll~mJ pp. 561, 576. .. 

The procedure in suitB against the Government in India is regulated 
by ss. 416-429 of the Code of CivillTocedure (XIV of 1882). 
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PART IV. 

THE GOVERNOR-GENERAL IN COUNCIL. 

General Powers of Governor-General in Council. 

36.-(1) The ~uperintendence, dlrection, and control of the 

~~~ers civil and military government of British India is vested in 

dGuties of the Governor-General of India in Council (a). 
overnor- . 

General in (2) The Governor-General in Council is required to pay 
CouncIl. 
[13 Geo. due obedience to all such orders as he may receive from the 
III c.63 S S b s. 9. ' ecretary of tate ( ). i: !.~~JI. .. (a) It il!l difficult to reproduce with accuracy enactments which regu­
s. 39.] , litted the powers and dutirs of the Govprnor Gcnoral and his Council 

ill lhe days of the East India Comp<tny. 
Section 9 of the Regulating Act of 1773 (13 Geo. III, c. 63) enacts 

that 'the said governor-general and counCil' (i. e. the Governor·General 
and Council of Bengal), 'or the major part of them, shall have ..• 
power of supermtending and controlling the presidencies of Madra'l, 
.Bon¥tay, .a!l5;i Boocoolen respcctively, so far and in so much as that it 
shall not be lawful for any president and council of Madras, Bombay, 
or Bencoolen' to make war or treaties without the previous consent 
of the governor· general and council, except in cases of imminent 
necessity or of special orders from the Company. See 8. 49 of tips 
Digest. Section 39 of the Charter Act of 1833 (J & 4 Will. IV, c. 85) 
declared that 'The superintendence, direction, and control of the 
whole civil and military government of all the said territories and 
revenues in India shall be and is hercby vested in a governor-general 
and councillors, to be styled "The Governor-General of India in 
Council." , 

Sinct' India has been placed under the direct government of the 
Crown the governor-general has also been viceroy, as the representative 
of the Queen. Lord Canning was the first viceroy. 

The Governor-General in Council is often described as the Govern­
ment of India, a description which is recognized by Indian legislation 
(X of 1897, s. 3 (22) ). 

Of course the reproduction of statutory enactments embodied in this 
Digest is not an exhaustive statement of the powers of the Governor­
General in CounciL For instance, the powers of the Government of 
India, as the paramount authority in India, extend beyond the limits 
of British India. 

Again, the Governor-General in Council, as representing the Crown 
in India, enjoys, in addition to any statutory powers, such of the powers, 
prerogatives, privileges, and immunities appertaining to the Crown 
as are appropriate to the case and consistent with the system of law 
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in force in India. Thus it has been decided that the rule tha.t the 
Urown is not bound by a statute unless expressly na.med therein a.pplies 
a.lso in India. See Se(,r~ry of StaI,e for India v. Bombay Lan.d.ing and 
Shipping Compan,y, 5 Bom. H. C. Rep. O. C. J. 23; Ga'W]KJt Pataya v. 
Collector 0/ Can,ara, 1. L. R. 1 Bom. 7 ; The Secr~ry 0/ State for India 
v. MaUhurabhai, I. L. R. 14 Bom. 213, 218; Bea v. Municipal Com-
1niS8ioner8 lor Madraa, 1. L. R. 25 Mad. 457. The Governor·General 
in Uouncil has also, by delegation, powers of JIl.aking treaties and 
arI'llngements with Asiatic States, of exercising jurisdiction and other 
powers in foreign territory, and of acquiring and ceding territory. 
t:!cc Damodhar Khan v. Deoram Khanji, 1. L. R. 1 Bom. 367, L. R. 
z App. Cas. 332; Lcwhmi Narayan v. Raja Pratab Singh, I. L. R. 
2 All. 1; Hemchand Devchand v. Azam Sakarlal Ohhotamlal and The 
:J.'aluka 01 Kotda Sangani v. :J'he State 0/ Gondal, A. C., lI906] 212, and 
below, p. 387. Moreover, the Government of India has powers, 
righttl, and privileges derived, not from the English CroWD, but from 
the native princes of India, whose rule it has superseded. }<'or instancc, 
thc rights of thc Government in respect of land and minerals in India 
are different from thc rights of the Crown in respect of land and minera.ls 
ill England. Whether and in what cases the Governor-Gencral has the 
prcrogative of pardon hilS been questioned. The power is not expressly 
confcrred on him by his warrant of appointment, but it would be strange 
If hc had not a power posbessed by all colonial governors. However, 
thc power of remItting sentences under the Code of CrIminal Procedure 
makcs the qucstion of little practical lmportance. As to the preroga­
bves of the Crown in India and elsewhere, /lee Chltty, Pnrofjot,,&e/S ~I 
the Crown; Forsyth, Oases and Opinions, chap. v; and Campbell's 
/l'aliruJ Ca8eB, vol. vtii. pp. 150-275. 

The Madras and Bomba.y Arnnes Act, 1893 (56 & 57 Vict. c. 62), 
took away the military control and authority previously exercibable 
by the Governments of Madras and Bombay. As to the power of 
the governor·general to grant mihtary commi<!sions, see the note 
below, p. 267. 

(b) This reproduces part of s. 9 of the Regulating Act (13 Oeo. Hi, 
c. 63), which direct!; that' the said governor-general a.nd council for 
t.he time being shall and they are hereby directed and required to 
obey all such orders as they shall receive from the Court of Directors 
of the said united Company.' This enactment was necessary at a time 
when the relations to be regulated were those between the statutory 
governor-general and his council on the one hand and the directors 
of the Company on the other, and, being still on the statute book, ill 
reproduced here. But, of course, the relations between the Secretary 
of Sta~ and the Gcwernment of India are now regulated by constitu­
tional usage. 

The Gove:rnor-Gene:ral. 

37. The Governor-General of India. is appointed by His The ~ 

Majesty by warra.nt ulldf'f the RoyaJ Sign Ma.nual. ~::' 
lLIIlIIIT 
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council, the governor of that provin<Je is an e.xtraordinaory 
member of the governor-general's council (b). 

(a) In practice. the commander-in-chief is always appointed an 
oxtraordmary member of council. Under regulations made in 1905 
he is in charge of the army department. 

(b) In practice, meetings of the governor-general and his council 
arc not held within tl?p presidencies ot 1I:1adras and Bombay. 

41.-(1) The governor-general's council hold oruinary 
meetings, that is to say, meetings for executive purposes j and 
legislative meetings, that IS to say, meetings for the pUl'pose 
of making laws. 

{2} The ordinary and extraordinary members of the governor­
general's council are entitled to be present at all meetings 
thf'l'eof. 

This section does not reproduce any I>peclilC enactment, iJut roplc­
tlents existmg law and practlCc. 

There appears to be no expresb enactmcnt that the governor-general 
bhall, when present, preside at meetmgs of hlb council, iJut thu; IS 

llllplied by such provisions as 24 & 25 Vict. c. 107, s. 7. 

Oldlllary 42.-(1) The ordinary meeting!> of the governor-genera!'!> 
~t~~~Hli. touncil are held at such places in India (a) as may be up­

Ul~.\V, pointed by the Governor-General in Council. 
c. 85. s. (2) At any ordinary meeting of the governor-genera.l'o 
48. 
24 & 25 council the governor-general and one ordinary member of 
YiLt. c. 1 . il . II th i t' i tl G 67. b. g.J lIS eoune may exerCIse a e une lOllS 0 Ie oveIno!'-

General in Coutlcil (b). 
(a) The expression used in the Act of 1861 is ' within the territories 

of India,' wluch, )JIJrhaps, lll~ailll British India. In practlCe, the meet­
Ings of the council are held at Calcutta and Sunla. 

(b) The Act of 1793 (33 Geo. Ill, C. 52, s. 38) wrect6 that 'the 
Governor-Gelleral and councillors of Fort William, and the several 
governors and councillors of Fort Saint George and Bombay, shall at 
theIr respective council boards proceed in the first place to the con­
tlideration of such matters as shall be proposed by' the governor-general 
or by the governors of the said presidencies respectively, and as often 
as any matter or question shall be propounded by any of the said 
councillors it shall be competent to the said governor-general or governor 
respectively to postpone and adjourn the discWlSiOll thereof to & future 
day, provided that no such adjournment shall ex~ forty-eight hours. 
nor shall the matter or question so proposed be adjourned more than 
twice without the consent of the councillor who proposed the same.' 
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This enaCtment, though not speeiflcally repealed. is practically 
superseded by the rules and orders made under the Indian CouncIls 
Act, 1861, and therefore is not reproduced in the pigest. 

43. -( I) All orders and other proceedings of the Governor- Busi­

Genera.l in Council must bE' pxpressed to be made by the G:':~or. 
Govemor-GenE'ra.1 in Council, and must. be signed. by a !Jeneoeral '1 

• In unCI. 

"!'C'retary to thE' Government of IndIa, or othE"rwisE' as thE" [33 Geo. 
. C. III, o. ~2. 

Governor-Genera.l In ounml may dIrect (a). S.39 .. 
53 Gao. 

(2) The governor-general mp.y make rules and orders (b) III, c. 

for the more convenient transaction of business in his ('ouneil, !!5& 8~r' 
other than the business at legislative meetings, and E"very YlCt. c

8
'] 

"7, 8. • 
order made or a('t donE' in ac('ordancE' with sUe'h rules and 

oJ'dns must hE" treated a<; lwmg the ordpf or thE' ad of thf' 

Govprnor·General in CounCIl 

(a) Under the Act of 1793 (33 Gpo. III, c 52, s. 39) the signature 
rpfprred to IS that of 'thp chief secretary to the counCil of the pre'll' 
dpncy.' 

Under the Act of 1813 (53 Geo. III, c. 155, s. 79) orders or proceedings 
may be signed f'lther by the chIef secretary to the Government of the 
said presidency, or, m the absence of such cluef secretary, by the 
prmCipal secretary of the dcpartmcnt of such presldpncy to which such 
,"roers or proceedmgs relate. 

Under Act II of J834 of thp Indian Legislature, each of the secretaries 
to the Government of India and to the Government of Fort William 
m Bengal is declared to be competent to perform all the duties and 
exprcise all the powers which by any Act of ParlIament or any regula. 
tlOn then in force were asSigned to the chief secretary to the Govpm­
ment of Fort William III Bengal, and each of the secretaries to the 
Governments of Fort St. George and Bombay is declared to be com· 
petent to perform all the duties and exercise all the powers which by 
any such Act or regulation were assigned to the chief secretaries to thE'> 
Governments of Fort St. George and Bombay respectively. 

Under these circumstances this section of the Digest probably repre­
Rents the form in which Parliament would re-enact the existing statutory 
provisions, especially as they are provisions which may be modifit>d 
by Indian Acts. See 24 & 25 Vict. o. 67, s. 22. 

In practice. orders and proceedings are signed by the seoretary of 
the department to which they relate. _ 

(b) The rules and orders made under this section appea.r to be treated 
by the Government Of India a.a conidential, and have not been pub· 
lished. The most important effect of the section has been to facilitate 
the departmental tranlIOOtion of buam..t. 
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Pr.ocedur(' ,44.-(1) At a.ny ordinary mooting of f,hn governor­
!iiJ:::n~t general's council, if any difference of opinion arises on any 
oropinion. question brought before thE' council, the Governor-General 
kit, ~3' in Council is bound by the opinion and decision of the 
8. ~'4 ma.jority of those present, and if they are equally divided the 
rMsll IV, governor-general, .. or, in his ahsence, the senior member of 
e. 5, 
fl. 48..] tJrt'-couneil prt'sE'nt, has two votes or the casting vote. 

r;p Goo. (2) Provid-ed tha.t whenevt'r any measure is proposed bt'forE' 
!/4;,l~: the Go;ernor-General in Council .whereby the safety. tran-
49 & quiYity~ or interests of British India, or of any part thereof, 
33 .34 • 
Viet. are or may be, in the judgement ('If thE' governor-general, 
c, 3, B. s] ~FlentiaUy affected. and ht' is of opinion ('ither that the 

measure.proposed oughi to be Il;dopted and earried into execu­
tion, or that it ought to he suspended or rf'jerted, and the 
majority present at a mef'ting of thE' council dissent from 
that opinion, the governor-general may. on his own authority 
and responsibility, adopt, Ruspf'nd. or rejf'ct tht' meaFlUrE' in 
whole or in part. 

(3) In every such rase any two members of the dif\­
"sentient majority may rt'quirt' ... that tht' adoption, su~­

pension, or' rejection of tht' IDf'asure, and the fact of 
their disst'nt, bt' notifif'd to tht' Sf'cretary of Statt', and thf' 
'hot;ification must bt' acrompanit'd hy copif's of any minutf'R 
whioh tht' mt'mbf'rs of the roundl have l'E'cordt'd on the 
Aubje~t. 

(4) Nothmg in this section empowers the governor-gt'neral 
to do anything which he could not lawfully havt' dont' with 
the concurl't'nce of his council. 

The Regulating Act of 1773 (13 Geo. III, c. 63, s. 8) provides that 
'in all cases whatever wherein any difference of opinion shall aris(' 
upon any question proposed in any consultation, the said governor­
general and council shall be bound and concluded by the opinion and 
decision of the major part of those present. And if it shall happen 
that, by the death or removal, or by the absence of any of the members 
of the said council, such governor-general and council shall be equally 
divided, then, and in every such case, the said governor-general, or, 
in his absence, the eldeBt councillor present, shall have a ca.sting vote. 
and his opinion shall be decisive and oonolusive.' 
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The Charter Act of r833 (3 & 4 Witl. IV, c. 85, II. 481 e~ .at 
, in every oase of difference of opinion at meetings of the so.1d. eounci\ 
where there shall be a.n equality of vo~, the said ~{)v;em<*'~al 
sha.l1 have two votes or the Meting vot~.· 

The diffioulties Which Warren Hastlngs encountered hi hit co1ll'l<lil 
under the Act of 1773 are well known, and Lord Cornwallis stipu~d. 
on his appointment, that his hands should be strengthel1ed; acool'd.. 
ingly by an Act of 1786 (26 Geo. III, c. 10) the gove1'.Q'Ot'-general .IJ 
empowered in special cases to override the majooty of his 'Council and 
act on his own respoI}sibility. (See above, p. 67.) , . 

The provisions of the Act of 1786 were re-enacteq by.ss. 47, 48, -and 
49 of the Charter Act of 1793 (33 Geo. III, c. 52), which.ate \till in 
force, and which run as follows:- • 

'47. And whereas it will tend greatly to the strength and security 
of the British possessions ill India, and give energy, vigour, and dispatc)l 
to the measures and proceedmgs of the executive Government within 
the respective presidenCleq, if the Governor-General of Fort William 
in Bengal and the several governors of Fort Saint _George and Bombay 
weJ:e vested with a discretionary power of acting without the con· 
currence of their respective councils, or forbearing to act accordin~ to 
their opinions, in cases of hIgh importance, and essentially affecting 
the public interest and welfare, thereby subjecting themselves person· 
ally to a.nswer to tlleir cO\lntry for so actiniffr forbearing ~ act: Be 
it enacted, that when- and so often as any"1neasure or question shall 
be proposed or agitated in the Supreme Council at Fort William in 
Bengal, ar in either of the counCIls of Fort Saint George an<~ Bombay, 
.hereby the interests of "the !!lid united Company, or the safety M 

tranquillity of the British possessions in India, or in ahy part thereof, 
ar!' or may, in the judgement of the governor-general \>r of the eai.d 
governors respectively, be essentially concerned or affected, andjhe' 
said governor-general or such governors respectively shall be Qfiopinion 
that it will be expedient, either that the measures so propgsed or 
agitated ought to be adopted or carried into execution, or that the 
same ought to be suspended or wholly rejected, and the several other 
members of suoh council then present shall differ in and dissent from 
such opinion, the so.id governor-general or such governor and the other 
members of the council shall and they are hereby directed forthwith 
mutually to exchange with and communicate in council to each other, 
in writing under their res~tive hands (to be recorded at large on 
their seoret .consultations), the respective grounds and reasons of their 
respe<'tive opinions; and if after consiaerlng the same the said governor· 
general or such governor respectively, and the other members of the 
said council, shall severally retain their opinions, it shall and may be 
lawful to and for the said governor-general in the Supreme Council of 
Fort William, or either of the said governors in their respective councils, 
to make a.nd declare any order (to be signed and subscribed by the Baid 
governor-general or by the governor making the same) for suspending 
or rejecting the mea.s\\I.'e or question so proposed or agitated, in part 
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or in whole, or to make a.nd decla.re 8u('h order and resolution for 
a.dopting and carrying the measur~ 80 proposed or agitated into execU­
tion, as the said governor-general or suoh governors in their respective 
oounoils shall think fit and expedient; which said last-mentioned 
order and resolution so made and declared shall be signed as well by 
the said governor-general or by the governor so making and decla.ring 
the same as hyall the other members of the council then present, and 
shall, by force and <Virtue of this Act, be as effectual and valid to all 
intents and purposes as if all the said other members had a.dvised the 
same or concurred therein; and the said members in council, and all 
officers civil and military, and all other persons concerned, shall be 
and they are hereby commanded, authorized, and enjoined to be 
obedient thereto, and to be aiding and assisting in their respective 
stations in the carrying the same into execution. 

'48. And • . . that the governor-general or governor who shall 
declare and command any such order or resolution to be made and 
recorded without the assent or C'on('urrence of any of the other members 
of councll shall alone be held responsible for the same and thl' con­
gequences thl'reof. 

'49. Provided always ..• that nothing in this Act contained shall 
extend or be construed to extend to give power to the said Governor­
<Jeneral of Fort William in Bengal, or to either of the said gOVl'nlvr~ 
of Fort Saint Gt'orge and Bombay respectively, to make or carry into 
executIon any order or resolutIOn which could not have been lawfully 
made and executed With the concurrencc of the councils of the resppl'tivp 
Oovernments or presidencies, anything herein contained to the con­
trary notwithstandmg.' 

!J.'he Governmpnt of IndIa Act, 1870 (33 & 34 Vict. c. 3, s. 5), enaC'ts 
that 'Whenever any measure shall be proposed before the Governor­
General of India in Council, whereby the safety, tranqUillity, or intere~t" 
of the British possessions in India, or any part thereof, are or may be, 
in the judgement of the said governor-general, essentially affected, 
and he shall be of opmlOn either that the measure proposed might be 
adopted and carried into execution, or that it ought to be suspended 
or rejected, and the majority in council then present shall dissent from 
'luch opinion, the governor-general may, on his own authority and 
responslblhty, suspend or rejeC't the measure in part or in whole, or 
adopt and carry it into execution; but in every such case two memhPrs 
of the dissentient majority may require that the said suspension, 
rejection, or adoption, as well as the fact of their dissent, shall ~ 
notified to the Secretary of State for India; and such notification shall 
be accompanied by copies of the minutes (if any) which the me_tIS 
of the council shall have recorded on the subject.' '1" 

This enactment practically supersedes, but does not expressly repeal, 
the enactments in the Act of I793, but does not apply to the Govern­
ments of Madra13 and Bombay. It was under the enactment of 1870 
tha.t Lord Lytton acted in March, 1879. when he exempted certain 
imported cotton goods from customs duty. 
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45.-{t) Whenever the Governor-General in Council de- ProTillion 

dares that it is expedient that the governor-general should ~oi:£menj 
visit any part of India, unaccompanied by his council, the d~:::­
Governor-General in Council may appoint some member council. 

[24 & 25 
of the council to be president of the governor-general's Vlct. c. 

rouncil during the time of tht" vit:!it. 67, M 6.] 

(2) The president of the governor-general's council has, 

during his term of office, the powers of the governor­
genera] at ordinary meetings of the governor-general's 

council (a). 

(a) The object of this section is to make provision for the current 
business of Government during the temporary abs('n('e of tb(' governor­
general. The last o<'casion on which it was put in fore(' was Lord 
Dufferin's visii; to Burma aft('r th£' ann('xation of Upper Burma. .In 
'!uch cases the governor-general retains hiE! own powerfl und('r fl. 47 (J). 
This powE'r is not exerrised on tlw occaSIOn of the viceroy's ordinary 
annual tour. 

46. If the governor-general, or the president of thtffProvb-IRion or a 
governor-general's council, is obliged to absent himself from senee of 

di . f h 1"1 b governor-any or nary meetmg 0 t e governor-genera s counCl Y genera.l. 

indisposition, or any other cause, and signifies his intended dor ptrefsl-• en, rom 
abspnce to the council, the spnior ordinary (a) member for meetings 
} . b' of ('ollnl.'ll. 

t 1e tIme emg present at the meeting presides thereat, with [24 & 2, 
tl l"k 1 . Viet I.' H" I"e powers as t H" governflr-gt"neral would have had, If 67. s· 7.) 
present . 

. Provided that jf the governor-general, or president, is at 
the time resident at the place where the meeting is assembled, 
and is not prevented by indisposition from signing any act 

of ('ouncilmade at the meeting, the act requires his signature ; 
but if he declines or refuses to sign it, tht" like provisions have 
~tfect as in cases where the governor-general, when present, 
Q.isst'"nts from a majority of the meeting of the council (b). 

"'i~e word' ordinary' is not in the Al.'t of J86J, but is probably 
implied. '" 

(b) See s. 44-

4'1.-(1) In any cast" where a president of the council Powers of 
governor­

may be appointed, the Governor·~neraJ in (1,ouncil may general in 
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'by order authorize the governor-general alone to exercise, 
in his discretion, all or any of the powers which might be 
exercised by the {"':xQvernor-General in Counoil at O'l'dinary 
meetings (a). 

(2) The governor-general during absence from his council 
may, if he thinks'it necessary, issue, on his. own responsibility. 
any order which migl)t have been issued by th~ Governor­
General in Council to any local Government, or to any officers 
or servants of the Crown acting under the authority of any 
lotlal Governml"nt, without ~reviously communicating the 
order to the local Government, and any such order is of the 
same forcl" as if made 'by the Governor-General in Council, 
but a copy of the order must be sent fori hwith to the Secretary 
of State ill Council and to the loral Government, with the 
re:1sorls for making the order. 

(3) The Secretary of State in Council may by order suspend 
until fuFther order all or any of the powerA of the governor­
general under the last foregoing Rub-spction, and thORP powers 
will accordingly be suspended as from the time of the l'f'ceipt 
by the governor-general of the order of the Secretary of 
State in Council (b). 

(a} This provision supplements s. 45. 
(b) The provisions of sub'Ht'('tionR (2) and (3) art' reproduced from 

SR. 54 and 55 of the Act of 1793 (33 (1('0. TIl, C. 52). But those sedionR 
werc ~nacted in circumstanoes very difiprent from thORe of the present 
time, and art' practically superHcded by the enactment. reproduced in 
sub-sl:'ction (1). 

War and Trellties. 

Restric- 48.-(r) (a) The Governor-General in Council may not, 
tion on 
power of without the express command of the Secretary of State in 
~overnol:- Council, in any caRe (except where hostilities have been 
~7enera In . 
Council actually commenced, or preparations for the commencement. 
~a.~:e of hostilities have been actually made againflt the British 
;;~aile·o. Government of India or against any prince or State dependent 
lII. c. 52. thereon, or against any prince or State whose territories His 
8.42 .) 

Majesty has, engaged by any subsistjng treaty to defend Of 
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g11ara.ntee} either decla.re war or commence hostilities or entel' 
into any trea.ty for making wa.r agamst any prince or ~ta.te in 
India., or enter into any treaty for guaranteeing the possessions 
of any such prince or State. 

(2) In any such excepted case the Governor-General in 
Council may not declare war or commence h"stilities or enter 
into a trl'aty for making wat' against any other prince or State 
t han such as is actually committing hostilities or making 
preparations as aforesaid, and shall not make a treaty' for 
guarantl'eing the possessions of eRY prince or State except bn 
the consideration of that prince or State actually engaging 
to assist His Majesty against Rueh hostilities commenced or 
preparations made as aforesaid. 

(3) When thl' Governor-General in Council commences any 
hostilitil'R or makes any trl'aty. lIP must forthwith communicate 
thl' same, with the reasons then·for, to the Secrl'tary of State . 

• (a) This section first appeared in Pitt's Act of I784 (24 Geo. ,III, 
sess. 2, c. 25. s. 34), and was preceded by the preamble :-' Whereas 
to pursue schemes of conquest and extension of domwion in India 
are measures repugnant to the Wish, the honour, and policy of this 
nlJ4;ion.' (See above, p. 64.) It waq re·enarted, with the preamble, 
by s. 42 of the Act of 1793, and, as 80 re·enacted, is still on the statute 
hook. It is of historical interest as an expresslOn of the views with 
whirh the expanSlOn of the territorial possesslOns of the East India 
Company was regarded in the eighteenth rcntury, but as it relates 
only to hOAtilitirs against and treaties with the 'rountry prinres or 
Rtatp~ in Indll1,' it lq no longer of practical importance. The laM 
provision, though expressed in general terms, obviously rt'ferq to tht' 
hostilitit'H and treatIes referred to in the precedmg part. 

PART V. 

LOCAL GOVERNMENTI'.. 

General. 

49.-(1) Every local Government (a) must obey the orders of Relation 

the Governor-General in Council, and keep him constantly f1o~;~­
and punctually informed of its proceedings, and is under aoments td 

vernor-
his superintendence and authority in all matters relating to General 

the admil1istration of i"ti province. In 
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(2) No local Govf'rnment may ma.ke or issue any order for Counoil. 
[13 Geo. 
III, c. 63, ('ommencing hostilities or levying war, or negotiate or conclude 
;·/Oeo. any trea.ty of peace or other treaty with any Indian prince or 
III, c. 52, State (except in cases of sudden emergency or imminent 
8S. 24,40, 
41, 43, 44. danger when it appears dangerous to postpone such hostilities 
~:. :.~~~l. or treaty), unle;"s in pursuanct' of ('xprt'ss orders from tht' 
~~ 6,,67·1 Govprnor-Gt'neral in Council or from tht' St'crt'tary of State. 

Govern­
mentq of 
Madras 
and 
Bombay. 
[33 Geo. 
III, c. 52, 
8.24· 
3&4 
Will. IV, 
c. 85, 88. 

56,57. 

and t'very such treaty must, If possihlt', contain a ('lans£' 
flubjecting the samt' to the ratification or rejection of thl' 
Governor-General in Council. 

• (3) Tht' authority of a local Governmt'nt is not superseded 
.by the presen('l' in its provin('t' of the govl'rnor-gt'nf'ral (b). 

(a) The expression' loral Governmf'nt' is defined by s. 124 to mean 
a go"eUlOr m council, li('utRnl1nt'gov('rnor, or rhief commissioner. 
By the fudian General Clauses Act (X of 1897) it is defined to mean 
the person authorized by law to administ('r executive government 
m the part of British IndIa in which the Act containing the expression 
operates, and to indude a chief rommissioner. As to the eXIsting lo{'al 
Governmf'nts, see above, p. 114. 

(b) This section reproduces enactments whlCh applied to the Govern· 
ments of Madras and Bombay, and were pai<sed with the object of 
maintaming proper control by the Government of Bengal over the 
Governments of the two other presidencies. Of course the Clre1UIl· 
stances of the present day arc widely dIfferent. Some of the prol'isions 
of the enactments reproduced are omitted, as having been made un· 
necessary by the exisu>nce of telegraphir commullIcations. and hy 
other alterations of rirrumstan{'es. For instanre, It has not Iwen 
con~idered necessary to reproduce the power of the govf'TIlor'gf'nf'ral 
to suspend a local Government. 

Governments 01 Madras and Bomhay. 

50.-(I) The provinces (a) of Fort St. Gporge and Bombay 
are, 'subjed to the provisions embodied in this Digest (b), 

admini8tered by the Governors in Council of Madras and 
Bombay respectively, and are in this Digest referred to as the 
provinces of Madras and Bombay respectively. 

(2) The governors of Madras and Bombay are appointed by 
His Majesty by warrant under the Royal Sign Manual (c). 

zV~ &t Z2 (3) The Secretary of State may, if he thinks fit, byorder, 
lC • c. 

106, 8.29.] revoke or suspend, for such period as he may direct, the 
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appointment of a counoil for either or both (jf thoile proviuces, 
and whilst any such order is in force the governor of the pro­
vince to which the order refers has a.ll the powers of the 
Governor thereof in Council (d). 

(a) It seems desirable to avoid the term' presidency,' which dates 
from a time when British India was divided into three presideneieb. 
But the Governments of Madras and Bombay occu,y a pOSition differ­
ent from and superior to that of the other local Governments. The 
governor is appointed by the Crown, and not by thc governor-general; 
he is a~slsted by an executive council, and hc retains the right of cow­
lllufllcating directly with the Secretary of State (above, s. IS). 

(b) e. g. to the control of the governor-general. 
(e) Before the Act of 1858 the appomtmentb were made by thc 

UourL of Directors with thc approval of the Crown. 
(d) This power was given by the Act of 1833, but has nevcr bec1l. 

exercised. 

51.-(1) The ordmary (a) memberb of the councils of the OrdlllMY 

governors of Madras and Bombay are appointed by His :::ecZ::~~~b 
Majesty by warrant under the royal sign manual. c[ils'

G 33 co. 
(2) The number of the ordinary members of each of the said III, c. s,z, 

S8. 24, 25. 
councils is such number not exceeding three as the Secretary 3 & 4 

f St t di t (b) 
W11l. IV, 

o a e rec s . c. 85, lib. 

'\3) Every ordinary member of the I:laid councils UlUl:lt be ~~' ;/;3 
a pert;on who at the time of hill appointment hab been for VIet. ~. J 

97, II. v. 
Cl.t ll'ast twelve years in the I:lel'vice of the ()rown in India (c). 

(4) Provided that if the commander-in-chief of 'His 
Majesty's forces in India (not being likewise governor-
general) happens to be resident at Madral:l or Bombay he is, [33 \leo. 
during his continuance there, a member of the governor's !~~3~iP. 
council (d). 

(a) The commandClb-in-cmef of the Madra!) and Bombay armies 
Wight be appointed. and, in fact. were always appointed, extraordinary 
members of the Madras and Bombay Uouncilll. But these offices were 
abolished by the Madras and Bombay Armicb Act, 1893 (56 & 57 Vict. 
c. 62). The term 'ordinary' 18 used in this section by way of dis­
tinctiQJl from additional or legislative members (see s. 60). 

(b) The number was reduced from three to two in 1833. and is 
now two. 

(c) The qualIfication und& 33 Geo. III, c. 52, s. 25. is twelve years' 
residence ill India ill the serVIce of the East India (JODlpany. The 



Ordinal') 
and legi~­
lativll 
meetingb 
of Madrab 
and 
BomlJay 
Councilb. 

Proccdure 

GOVERNMENT OF INDIA [CH. 

qllIIolification for membership of the governor-general'l> council il> somo· 
what different (s. 39). 

(d) This proviso, which is taken from the Act of 1793, is praetioally 
inoperative. 

52.-(1) The council~ of the governors of Madras and Bom­
bay hold ordinary meetings, that· is to say, meetingl:l for 

executive purpol'res; and legislative meetingl:l) that is to l:Iay, 
meetings for the purpose of making la~s. 

(2) The ordinary members of those councils are entitled to 

be present at all meetings thereof (a). 
(a) This section docs not reproduce any speeifie cnactment, !Jut 

represents the existing law. 

53. The foregoing provi~iollb of thii':! .Digest with re!>pect to 
m eases of the procedure in case of a differf'llce of opinion between the 
difference 
of opmion. governor-general and hii':! council, an(l in case of the governor-

Hi.~~~·2, general being obliged to abi':!ent himself from hii':! council by 
88.47,48, indisposition or other cau!>c, apply, with thc necei':!i':!ary modi-
49.] 

BUl!inel!s 

fications, in the case of a difference of opinion bctwecn the 

Governor of Madra!> or Bombay and hiH council, and in the 
eai':!e of either of thoi':!e governo;s being obliged to absent 

himl:lelf from his council (a). 
~ 

(a) I::lee !:IS. 44 and 46. I::lection 44 reproduces 33 Geo. 111, c. 5':, 
I:!I:!. 47-49, as modified by 33 & 34 Vwt. c. 3, s. 5. The last enactment 
applies only to the governor·general's counClI, but, as will be seen from 
the note to s. 44, doeb not substantIally modify the Act of Geo. 111. 

54.-(1) All orden; and other proceedings of the Governor ot 
of Gover- Madrai':! in Council and of the Governor of Bombay ill Uouncil 
nor in 
Council. 
LB Geo. 
III, c. 5.l. 
~. 39· 
53 Gco. 
III,e.I5S, 
1l·79· 
':4 &.l5 
Vwt. c. 
67, Il. 28.] 

must be exprebi:lcd Lo be made by the Governor in Council, and 

must be !Signed by a secretary to the Government of the pro­

vince, or otherwise as the Governor in Council may direct (a). 

(2) The govemor!S of Madras and Bombay respectively may 

make rules and order!S for the conduct of business in their 

respective councils, other than the business at legil:llative 

meetings, and every order made or act done in accordance 

with such rule!> and orders is deemed to be the order or the 
act of the Governor in Council. 

(a) ::lee note on b. 43. 


