
wJ DIGEST OF STATUTORY ENACTMENTS 

Lieutenant-Governortikiptl and otkeJr Provinces. 

55.-(1) The provinces known as Bengal (a), the United Lioeut;en
l'rovinces of Agra. and Oudh (6), the Punjab (e), Burma. (c) aut-go

vernOI', 
and Eastern Bengal and, Assam (a) are administered by ls & 6 

Will. IV, 
lieutenant-governors. c, 52, H. Z. 

E I , . f· '1 d' , 16 & 17 (2) very leutenallt-govemor 0 a jJrovlllCe lU 11 180 IS Vict. c. 95, 

appointed by the governor-general, subject to the approval~. 1~' 18 

of His Majesty (d). ict. c. 
77,8·4, 

(3) A lieutenant-governor lllUbt have been, at the time of 21 & 22 

1 . . t ttl' . t l • • f 41, U Viet. c. Ut! appolIl men, a eabt ~en ye..tl':l III ue berVlCe 0 ~Ue fown 106. s. 29.} 

illiudia (e). 

(4) The Governor-General ill Council may, with the all
lIl'oval of the Secretary of State in Counuil, declare and lilllit 
the extent of the authority of any lieutenant-governor (/). 

(a) By b. 16 of the Government of India Act, 11>53, the Cow·t of 
Direetorb were authonzed to declare that the Governor-General of 
India should not be Governor of the Presidency of Fort William in 
llengal, but that a separate governur should be appointed for that 
presIdency, and in that casc a governor was to be appointed in lIke 
manner all the governor,; of ~Ia<.lrdb and Bombay, and the governor
geneIal's power ot appollltillg a deputy-governor of Bengal was to 
lJC~:;c. But unlesb and until a scparate governor of the presidenIJY 
wa~ :'0 IJonstituteu, the GovenlOr-Ueneral m Couneil might appoint 
any servant of thc Company \\to had been ten yearl! in its 8ervicc in 
IndIa to be lieutenant-governor of IlUeh part of thc tel'l'itorieb undel' 
ihe Pl'esldenlJY of Fort William ill Bengal as, for the tillIe being. llllght 
not be under the Lwutenant-Governor of the North-WelStern Provinces. 
The project of constituting a new governorshlp was abandoned, and 
under the alternative power a lieutenant-governor of the Lo",er Pro
vmees of llengal (now commonly known as llengal) wab appointed III 
1~5+ In Uctober, 1905, a now province was tormed by detaching 
the castern part of Bengal from the rest of the province and muting It. 
with Assam under a lieutenant-governor. See Aet va of 1905. 

(b) The lieutenant-governorship of thc North-Webtern Pl'ovwoeb 
was of carlier date than tho lieutenant-governorship of Bengal, and 
was constituted under an Act of 11>35 (5 & 6 Will. IV, c. 52). The 
Act of 1833 had directed the division of the Presidency of Bengal into 
two distinct presidencies, one to be styled the Presidency of FOI-t 
Willianl, the other the Presidency of Agra. The Act of 1835 authorized 
the Court of Direotors to suspend these provisions, and directed that 
during the period of BUSp<'l.lSion the Governor-General in Counoil might 
appoint any Bel'vant of thC;) Company who had boon ten years in its 
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service in india 'to tho office of Lieutenant-Governor of the North,
Western Provinces now under the Presidency of Fort Willia.m in 
Bengal,' a. designation then a.ppropriate, but since made inappropriate 
by the annexation of the Punjab. Power was &180 given to declare 
and limit the extent of the territories so placed under a lieutenant· 
governor, and of the authority to be exercised by him. The arrange
ments thus temporarily made by the Act of 1835 were continued by the 
Act of 1853 (16 & I; Viet. c. 95, R. IS). A lieutenant·governQr of the 
North-Western Provinces was first appointed by notification, dated 
li'ebraary 29, 1836 (Calcutta Gazette for March 2, 1836, second supple· 
ment). This notification merely gave the lieutenant·governor the 
powers of the Governor of Agra, and those powers, as defined by 
3 & 4 Will. IV, c. 85, did not include any of the powers of the Governor· 
General in Oouneil under the Bengal Regulations. The power given 
by the Act of 1835 to define the authority of the lieutenant-governor is 
probably superseded by the powers under 17 & 18 Viet. c. 77. s. 4. 

The Lieutenant-Governor of the North-Western Provinces used to 
be also Chief Commissioner of Oudh. In 1901, when the North-Wcbt 
l!'rontler .l'rovince was constituted, the old North-Western Provinces 
were united with Oudh under a lieutenant-governor, and the two 
provinces were designated the United Provinces of Agra and Oudh. 
The union was confirmed by Act VlI of 1902. 

(0) Section 17 of the Act of 1853 (16 & 17 Vict. c. 95) enacts that:
, It shall be lawful for the Court of Directors of the said Oompany, 
undcr such dircction and control, if and when they think fit, to con
I:Ititute one new presidency ~thin the territories subject for the time 
being to the government of the said Company, and to declare and 
appoint what part of such territories shall be subject to the govern. 
ment of such new presidency; and unless and until such new presidency 
be constituted as aforesaid, it shall be lawful for the said Court of 
Directors, under such direction and control as aforesaid, if and when 
they think fit, to authorize (in addition to such appointments as arc 
hereinbefore authorized to be continued and made for the territories 
now and heretofore under the said Presidency of Fort William) the 
appointment by the said Governor·General in Council of a lieutenant· 
governor for any part of the territories for the time being subject to 
the government of the said Company, and to declare for what part 
of the said territories l:mch lieutenant-governor shall be appointed. and 
the extent of his authority, and from time to time to revoke or alter 
any such declaration.' 

The power of constituting a new presidency was not exercised, but 
that of appointing a new lieutenant-governor was exercised in 1859 
by the appointment of Sir John Lawrence as Lieutenant-Governor 
of the Punjab. The rule of construction a.pplied to recent Acts of 
Parliament by s. 32 of the Interpretation Act, 1889 (52 & S3 Viet. 
c. 6J,), does Jlpt apply to the Act of 1853, and, apart from this, the 
power of .. vpointing fresh lieutenant·governors under the Act of 1853 
was probably exhausted by the constitution of a lieutenant.governor. 
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ship of the Punjab. 1i'urther powers of cODstituting lieutenant
governorships are given by s. 46 of the Indian Councils Act, 186I 

(24 & 25 Vict. c. 67), but apparently are exercisable only when a new 
legislative council is established. See the note on s. 74 below. It, 
was under theBe further powers that in 1897 Burma, and in 1905 Eastern 
Bengal and Assam, w!lre constituted lieutenant-governorships. 

(d) See 21 & 22 Vict. c. 106, s. 29. 

(e) This provision applies in terms only to the Ireutenant-governors 
of Bengal and the North-Western Provinces (now united with Oudh), 
but its operation has been perhaps extended by the final words of 
21 & 22 Vict. c. 106, s. 29. 

(/) This sub-section reproduces s. 4 of the Act of 1854 (17 & 18 Vict. 
c. 77), which, however, applies in terms only to the two older lieutenant
governorships, the language being: 'It shall be lawful for the said 
Governor-General of India in Council, with the like sanction and 
approbation [i. c. of the Court of Directors and the Board of Controil, 
from time to time to declare and limit the extent of the authority 
of the Governor in Council, Governor, or Lieutenant-Governor of 
Bengal, or of Agra, or the North-Western Provinces, who is now, or 
may be hereafter, appointed.' But a power to alter the limits of pro
I'in{'es is given by other enactments_ Hel' s. 57 below. 

56. The Governor-General in Council may, with the ap- Power to 

proval of the Secretary of State, and by notification in the rl:~ol'Y 
Gazette of India, take any part of British India under the untdhel' 't . au on y 
immediate authority and management of the Governor- of Gover-

Gp"'nel'cLi in ('ouneil, and thereupon give all necessary orders and G~~eral in 

direetions respecting the administration of that part, or other- ~1~c~18 
wise provide for the administration thereof. ViC't, ('. 

77,8·3·] 
There is reason to believe that the enactment reproduced by this 

~ection was passed in consequence of a minute of Sir Barnes Peacock, 
fOmIing an enclosure to a dispatch from the Government of India, 
dated July 16, 1852, and that it was mainly designed to give the 
Governor-General in Council the power which, according to Sir Barnes 
Peacock, he had not, of taking under his immediate executive control 
territory which formed part of some 01'{' of the presidencies. The 
section has been thus applied in various cases. Thus Arakan. whidl 
was originally annexed to Lower Bengal, was under this section taken 
into the hands of the Governor-General in Council and annexed to 
British BUmIa (Foreign Department Notific80tion, No. 30 (Political). 
d.a.~ January 16, 1862). The province of Assam. (now united with 
Eastern Bengal) W8.8 constituted by removing it under this section 
from the lieutenant-governorship of Bengal, taking it under the 
Governor-C'.eneral in Council, and constitutillg it a (\hiet~8Sior.rer. 
ship, the regulation distm of Sylhet being subsequently ~ to it 
in the same manner (Home Departmebt Pr(){'\amation, No, 37<), 

o 
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February 6, 1874; and Notification N". 380, of lIame date; Also 
Notifit'ation No. 2344 of September 12, 1874). 

On the other hand, when the chief commissionerships of Oudh, the 
Central Provinces, and British (now Lower) Burma were constituted 
out of territories vested in the Governor-General in Counoil, the pro
cedure was merely the issue of a resolution reciting the reasons for 
establishing the chief commissionership, defining the territories included 
in it, and specityink the staff appointed, no refercnce being made to 
a.ny statute (Foreign D<'partment letter to Chief Commissioner of 
Oudh, No. 12. dated February 4. 1856, and Foreign Department 
Resolution, NO.9. dated November 2,1861, and No. 212, dated Janua.ry 
31, 1862). In the same way repeated changes have been made by 
executive orders in the government of the Andaman Islands. 

The view taken by the Government of India is that the section does 
not apply to territories already included in a chief commissionership, 
this desoription of territory being. according to the practice of the 
Indian Legislature, always treated as already nnder the immediate 
allthority amI management of the Governor-('nmeral in Council, and 
therefore not capable of being placed under his authority and manage
ment by proclamation. A ('hief ('ommissioner merely admini8t('r~ 

territory on behalf of thl' (iovernor-Gent'ral inCounl'il, and the (iovernor
General in Council doeb not divest himself of any of hiR powers in 
making over the local administration to a chief <'ommissioner. 

Although, howev('r, the tRrritory comprised in a chief commissioner
ship may be technically under the immediate authority and manage
ment of the Governor-General in Council, yet the chief commiSSIOner 
would ordinarily he the local Uovernment within the meaning~of 
Act X of 18<)7, A. 3 (29), and he is defined a~ It local Governml'nt by 
this Digest. 

The result appears to be-
(1) The section must be used when it is desired to transfer the 

administration of territory from a governor in council or a lieu
tenant-governor to a chief commissioner; 

(2) The section need not be used, and is lIot ordinarily used, when 
the administration of territory already under the administration 
01 the Governor-General in Council is transferred from one local 
agency to another_ 

The transfer of territory under this section does not change the law 
in force in the territory (see below, s. 58). Consequently supplemental 
legislation will usually hi' necessary. 

Power to 57. The Governor-General in Council may, by notification 
~l!:fts of in the Gazette of India, declare, appoint, or alter the boun
r;o;~cllf<. daries of any of the provinces into which British India is 
WilL IV, for the time being divided, and distribute the territories of 
c. 85, H. B" I . 
38. ntlsh ndla among the several provinces thereof in such 
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ma.nner as may seem f'Xpedient, subject to these qualifications, 28 &, 29 

1 
Vict. c. 17, 

name y- sa. 4, 5.] 

(I) An entire distriot may not be transferred from one .' 
province to another without the previous sanction of the 
Crown, signified by the Secretary of State in Council ; 
and 

(2) Any notifi?ation under this section may be disallowed 
by the Secretary of State in Council (a). 

(a) This section is intRnded t{) reproduce the effect of the following 
rnartmE'ntfl :-

3 & 4 WILL. IV, c. 85, s. 38. 
, It shall be lawful for the said Court of Directors, under the control 

by this Act provided, and they arr hereby required, to dcclare and 
appoint what part or parts of any of the territories under the govern· 
ment of the said Company shall from time to timE' be subject to the 
government of each of the several presidencies now subf\isting or to be 
established as aforesaid, and from time to time, as occaSIOn may require, 
to revoke and alter, in the whole or in part, Buch appointment, and 
~uch nE'W diRtribution of thE' same, as shall be dE'E'med expedient.' 

28 & 29 VreT. c. 17, S~. 4, 5· 
It shall be lawful for the Governor·General of India in Council 

from time to time to declare and appoint, by proclamation, what part 
or,\>arts of the Indian territories for the time being under tbe dominion 
of Her MajE'sty shall be or continue subject to each of tbe presidencies 
and lieutenant.governorships for the time being subsisting in such 
territories, and to make such distribution and arrangement, or new 
distribution and arrangE'ment, of such territoriE's mto or among such 
presidencies and lieutenant·governorships as to the said Governor· 
neneral in Council may seE'm E'xpedient. 

, Provided always, that it shall be lawful for the Secretary of State 
in Council to signify to the said Governor·General in Council his rus· 
allowance of any such proclamation. And provided further, that no 
such proclamation for the purpOSE' of transferring an entire zillah or 
district from one presidenoy to another, or from one lieutenant.governor. 
ship to another, shall have any force or validity until the sanotion of 
Her Majesty to the same shall have been previously signified by the 
Secretary of State in Council to the governor-general.' 

The power given by the Indian Counoils Act, r861 ~4 & 25 Vict_ 
c. 67, s. 47), would appear from the context to be intended to be exer
cised for legisla.tive purposes only, and is therefore reproduced below, 
s.74. That given by the Act of 1865 (:28 & 29 Vict_ c. 17, s. 4) is wider. 
The Government of India. were advised in 1878 that the Act of IlS6S 
enables the Governor-~ral in Council ro transfer territory from 
a chief commissionership to a presidency or lieutenant-governorship, 

o 2 
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but does not allow the converse. Parliament, it was thought, having 
~ 17 & 18 Vict. C. 77, s. 3, must be taken to have been aware of 
thedistenoe of territories called ohief oommissionerships, and to have 
deliberately omitted any mention of these in the Aot of 1865. 

On April 24, 1883, a proolamation was issued under 28 & 29 Viot. 
c. 17. s. 4, plaoing the villages of Shaikh-Othman and !mad, near 
Aden, under the Government of Bombay. The section has since then 
been applied to Pe~.m. 

58. An alteration in pursuance of the foregoing provisions 
of the mode of administration of any part of British India, 
or of the boundaries of any part of British India, does not 

24 & 25 affect the law for the time being in force in that part. 
VlCt.c.67. 
B.47.] The power to take territory under the immediate authority of the 

Power to 
extt'nd 
bounda
ries of 
presi
dency 
towns. 
155 Geo. 
III. c. R4. 
f'I. 1.] 

Governor-General in Council (reproduced by iI. S6 above) is qualified 
by the proviso that no law or regulation in force at any such time as 
regards any such portions of territory shall be altered or repealed 
except by law or regulation made by the Governor-General of India 
in Council (17 & IS Viet. c. 77. s. 3). 

The power to fix the limits of a province given by 24 & 25 Viet. 
c. 67. s. 47, and reproduced by s. 57 above, is qualified by a similar 
proviso. 'that any law or regulation made by the Governor or Lieu
tenant-Governor in Council of any presidency, division, province, or 
territory shall continue in force in any part thereof which may be 
severed therefrom by any such proclamation, until superseded by law 
01' regulation of the Governor-General in Council. or of the Governor 
or Lieutenant-Governor in Council of the presidency, division. provinef'. 
or territory to which such parts have become annexed.' 

The power exercisable under 28 & 29 Vict. c. 17. s. 4. is not qualifieu 
by a similar proviso. 

59. The Governor-General in Council, the Governor of 
Madras in Council, and the Governor of Bombay in Council 
may, with the approval of the Secretary of State in Council, 
extend the limits of the towns of Calcutt., Madras, and 
Bombay respectively; and any Act of Parliament, charter,. 
law, or usage having effect only within the limits of those 
towns respectively will have effect within the limits as so 
extended. 

This power. which was given by an Aot of 1815, appears to be still 
in force, rmd not to l)e superseded by the later enactments rl.'produm,d 
abovt'. 
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PAR'!' VI. 

INDIAN LEGISLATION. 

Legislation by Governor-General in Oouncil. 

60.-(1) For the purposes of legislatiin, the governor- Addl-

1 · 'd . I d' b·' -"di' 1 tlOnal genera llonunates persons reSI ent III n 18. to e jj,U tiOna members 
b f h'· '1 ( ) of council mem ers 0 IS counel a. for legis-

(2) 'rhe number of the additionalmembel's of the governor- la.tiveses purpo . 
general's council iH Huch aH to the governor-general froUl [2.4 & 25 

Vlct. o. 67. 
time to time l:IeemH expedlent, but mllHt be not lesH than tell ijt1. 9. 10, 

and not greater than sixteen (b). ~;.& 34 

(3) At least one-half of the additional members of the :'i;~. c. 3. 

governor-general's council must be persons not in the civil 5vS & 56 
lOt. c. 

or military service of the Crown in India, and if any such 14, s. 1.J 
additional mpmber accepts office under the Crown in India 
his seat as an additional member thereupon becomes vacant. 

(4) The term of office of an additional member of the 
governor-general's ('ounClI is two years. 

• (5) When and so long as the governor-general and his 
council are in a provincp administered by a lieutenant
governor or rillef eommissioner, that lieutenant-governor or 
chief commIssioner is an additional member of the council, 
in exeess, If neeessary, of the maximum number herein
before specified of additional membE'fb. 

(6) The addItional members of the governor-general'l:> 
council are elititled to be present at the legislative meetings 
of the council, and at no others. 

(7) The Governor-General in Council may, with the ap
proval of the Secretary of State in Council, make regulations 
as to the conditions under which nominations may be made 
in acoorrumce with this section, and prescribe the manner in 
which such regulations are to be carried into effect (c). 

(a) The Legislative Council of tht> Government of India is &on. ex
oa.nsion of the Governor-Genera.l's executive council. Its cumbrous 
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liLa.tutory d6l:lcription is 'the Governor-General in Councll at meetings 
for the purpose of making laws and regulations.' It was oonstituted 
by the Indian Councils Act, 1861, in supersession of tho legislative 
body established und!'I' thl' Aot of 1853, and ito constjtution waS 
modified by the Indian Councils Aot, 1892 (55 & 56 Viot. c. 14)' 
Thc qualification of residence in India was added by the Aot of 
1892. 

(b) '1'he- number ~nder the Act of 1861 was not less than six nor 
more than twelve. It was iuer"ased by the Aot of 1892. 

(0) As t{) the effect of these regulation£!, !loe ",bove, pp. 115, 116. 

'1'ime~ and 61.-(1) The legislative meetings of the governor-general':-. 
places of. . 
legislative ('ouncIl are held at sueh tunes and places as the Governor-
meetings. General in Council appoints (a) 
[24&25 ' . 
Viet. c. 
67, B. 17·) 

(2) Any such meeting may be adjourned by the governor-

general, or by the person presiding at the meeting if :-'0 

Itllt,hOl'ized hy tho governor-geueml (h). 

(II) In practice the meetings 111'(' held at Calcutta and l'il!nhl. Then' 
Me no legi~lative ~eH~ions, hllt llH'ctings arc llt'ld whenev(>l' if I~ eon· 
~Ider('d convenient. A Rill remains III life until it is passed or with· 
dra~n, or is treated under the I"llll'~ of business as dropped. All the 
~\.('tb pa~sl'd in any onp calendar year are numbered in consecutive 
order (Act I of 1897 and 80 ou). 

(b) It would be more convenient to make the powpr of adjournmt'pt 
('xl'rei!\t,hk hy the p('fHOn pr('xiding, "ithout further allthpl'ity. 

Constitu- 62.--(r) At every lep;islative meeting of the govemor
tion of I' '1 tJ I tl ',1 t f' legislative genera H counel 11' goVet"IlOI"'gt>nera, 01" le preRluel1 0 

Jl)eeting~ the governor-rreueral'H roulleil (a). 01' some other ordinary 
of COUll('ll. "" • 

(2:4 & 25 member of the governor-general's council, and at leaRt six 
VlCt. ('. 67, I b d' 1 . . '1 
I:!. IS.] ot ler mem efH, or mary or It( dltlOnal, of that counCi , lllUbt 

be present. 

(2) At every such meeting the governor-general, or in itiH 

absence the IJfesident of the governor-general's ('ouncil, or 
if there is no president, or if the president is absent, the 

senior ordinary member of the governor-general's council 

present at the meeting presides. 

(3) The person presiding at a legislative meeting of tht' 
governor-general's council has a second or casting vote. 

(a) See 8. 45. 
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63.-(1) The Governor-General iv. Council has power at Lc~iK-
I . 1 . . k 1 ) latIve egls aLlve meetmgs to ma e aws (a - power of 

Governor-
(a) for all persons, for all courts, and for all places and General in 

things within British India (b)' and . Council. 
, [3 & 4 

(b) for a.ll British subjects of His Majesty and servants of the Will. IV, 
c. 85,88. 

Government of India within other part\of India (e}; and 46,51,73-

(e) for all persons being native Indian subjects of His ~1ct. ~~ 
Majesty or native Indian officers, soldiers, or followers ~§,;. 2~' 
in Hill Majesty's Indian forces, when respectively in Viet. e. 

17,88.1,2 
any part of the world, whetlwl' within or without Hi,.s 32 &; 33 
M · t' d .. (d) d Vict. c. 
1 aJes Y s ommlOns ; an 98, 8. 1. 

(d) for all persons employed or serving ,in' or belonging to V3~ &;t 34 Ie . c. 
His Majesty's Indian Marine Service (e); and 3,8.2. 

47 &48 
(e) for repealing or altering any laws or regulations for Viet. e. 

thp time being in force in any part of British India [or ~~,/8. 2, 
ovel' any perRonR for whom the Governor·General in 5~ & 56 

VlCt. c. 
('ouncil has power to make lawRJ (f). 14, ~. 3·J 

(2) PJ'Ovided that the Governor-General in Council has 3 & 4 

I 
. . Will. IV, 

lIot power to make any aw repeahng or affectmg (g)- c.85. 

(a) any provisionH of the Uovernment of India Act, 1833, ~~et ~~95' 
px('ept HPctioTiH eighty-one. eighty-two, eighty-three, V;(.t. ~~ 77 

eighty-foul', eighty-five. and eightY-Hi x of that Act, or 2,~ & 22 
\ Ict. c. 

any pJ'O\ iHiol\H of the (~o\'ernment of India Act, 1853, 106. 

I I · 8 I G 22 & 23 
OJ' 1 ht' Govrrlllllent of ll( la Act, I 54, or t Ie overn- Viet. c. 46. 

llIent of India Act, 1858, 01' the Government of India 2,;+ &; 25 
Jet. c. 67. 

Act, 185<), OJ' thl' Indian CouncilH Act, 1861 (It); or 

(6) any Act of Parliament pa88ed after the year one 
thousand eight hundred and sixty, and extending to 
British India (i); or 

(e) any Act enabling the Secretary of Sta.te in Council to 
raise money in the Fnited Kingdom for the government 
of India; or 

(d) the Army Act (i), or any Act amending the same; 

and has not power to make any law affecting the authority 
of Parliament (k), or any part of the unwritten laws or con-
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stitution .of the United Kingdom of Great Britain and Irela.nd, 
whereon may depend in any degree the allegiance of any 
person to the Crown of the United Kingdom (I), or the 
sovereignty or dominion of the Crown over any part of British 
India (m). 

(3) The Gover\lor-General in Council bas not power, with
out the previous approval of the Secretary of State in Council, 
to make any law empowering any court, other than a high 
court within the meaning of thil:! Digel:!t (n), to sentence to 
the punishment of death any of His Majebty'1:! natural-born 
f>ubjects born ill Europe, or the ehildren of such I:!ubjects, 01' 

abolishing any high court within the meaning of this Digest (0). 

(4) Any law made in accordance with this !ltlciion controlt, 
and l5upersedes any other law or regulation repugnant thereto 
which may have been previoul5ly made by any authority 
III India (p). 

(5) A law made in accordance with tllil5 !lection for Hil:! 
Majel:!tY'1:! Indian Marine ~ervi('c does not apply to any 
offence unles!:> the YCl:!l:!el to which tIlt' offcnder belong!; is at 
the time of the commission of the offence withm the limits 
of Indian waters, that if-) to say, the high I:!eas between the 
Cape of Good Hope on the West and the Htraitl:! of Magellan 
on thc Ea!;t (q), and allY territorial waten! between those 
limits. 

(6) The pum"hmentl5 IIlll'Obed by any I:!uch law as la .. t 
aforesaid for offences must be similar ill character to, and not 
in excess of, the punishments which may at the time of 
making the law be imposed for similar offences under the 
Acts relating to His Majesty'l:! Navy, except tha.t in the case 
of persons other than Europeans or Americans imprisonment 
for any term not exceeding fourteen years or transportation 
for life or any le'3s term may be substituted for penal servitude. 

(a) The legislative powers of the Governor·General in Council are 
derived from a serieh of enactments. 

Under s. 73 of the Government of India Act, 1833 (3 & 4 Will. IV, 
c. 85), 'it is hwful for the said Governor-General in Council from 
time to time to make articles of war for the government of the native 
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officers .and soldiers in the military service of the Oompany, and for 
the administration of justice by oourts-martial to be holden on such 
officers and soldiers, and such artioles of war from time to time to 
repeal or vary and amend; and such articles of war shall be made and 
taken notice of in the same manner as all other the laws and regulations 
to be made by the said Governor-General in Oouncil under this Act, 
and shall prevail and be in force, and shall be of exolusive authority 
over all the native officers and soldiers in the sai;. military service, to 
whatever presidenoy such officers and soldier!! may belong, or where
boever they may be serving: Provided neverthelebs, that until suoh 
articles of war shall be made' by the ilaid Governor-General in Uouncil, 
any article!! of war for or relatmg to the government of the Uompany'l:\ 
native foroe<l, which at the timc of thill Aot coming into operation shall 
be in force and use in any part or parts of the said ierritorie8, shall 
remain in forcc.' 

.By b. 22 of the Indian Coundls Act, 1861 (24 & 25 Viet. c. 67), the 
GovernOl:-General in Council W&b empowered at meetings tor tllp 
purpose of making la,ws and regula,tlOns a,s aforesaid, I\nd subject to 
the provisions therein contained, 'to make la,ws a,nd rcgulatiom, for 
repealing, amending, or altering any laws or regulations whatever 
now in force or hereafter to be in force in the .Indian territories now 
under the dominion of Her Majesty, and to make laws and regulation!> 
for all persons, whether British or native, foreigners or others, and for 
all courts of justice whatever, and for all placcs and things wha.tever 
\\ lthin the said territoric~, and for <tll bcrvants of the Govcmment of 
India \\ithin the dominions of prmceh and States in alliance with Her 
.Majesty; and the laws and regulations so to be made by the Govemol'· 
~neral in Council shall control and supersede all laws and regulation!> 
10 anywibe repugnant thNeto which shall have been made prior thereto 
by the govemol'H.of tIll' 111'eHidellCif'1:! of FOlt Saint George and Bombay 
respectively in'Uouncil, or the Governor or Lieutenant-Governor in 
Council of any presidency 01' other tel'l'itory f01' "hich a council may 
be a.ppointed, with power to make laws and regulatiow, under and by 
virtue of this Act: Provided ah~ayl!, that thc said Governor·General 
in Council shall not have the power of making any laws or regulationb 
which shall repeal or in any way affect any of the provisions of thh, Act: 

'Or any of the provisions of the Govemment of India Act, 1833, 
and of the Government of India Act, 1853, and of the Govern
ment of India Act, 1854, which after the passiug of this Act shall 
remain in force: 

'Or any provisions of the Government of India Act, 1858, or of the 
Government of India Act, 1859 : 

, Or of 11411 Act enabling the Secretary of State in Couneil to raise 
money in the United Kingdom for the Government of India: 

'Or of the Aots for punishing mutiny a.nd desertion in Her Majesty's 
Army or in Her Majesty's Indian forces l'f'.apectively; but subject 
to the provision oontained in the Government of India Act, 1833. 
iI. 73. respeoting the Indian articles of war: 
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Or any provilli911B of any Act passed in thill present 8e8!!ion vf 
1?arlia.ment, or hereafter to be passed; or anywise aiIecting HOI' 

Majesty's Indian territories, or the inhabitants thereof: 
Or which may affect the a.uthority of Parliament; or the constitu
tion and rights of the East India Company, or any part of the un
written laws or constitution of the United Kingdom of Great Britain 
and Ireland, whereon may depend in any degree tlie allegiance 
of any person .to the C'rown of the United Kingdom, or the 
bovereignty or dominion of the Crown over any part of the said 
territories.' 

By 8. I of the Government of India Act, 1865 (28 & 29 Viet. c. IS), 
the Governor-General of India was empowered, at meetings for the 
purpose of making laws and regulatlOns, to make laws and regulations 
for all British subjects of Her Majesty within the dominions of princes 
and States in India in allia.nce with Her Ma.jesty, whether in the service 
of the Government of India. or otherwise. 

By s. 1 of the Indian COUI1CilH Act, 1869 (J? & 33 Viet. c. 98), the 
Governor· (i"nemf uf Inrna m CounClI was empowered, at meetings for 
the purpose of making laws and regulations, to make laws and regula
tIOns for all persons bemg nathe Indian subjects of Her Majesty with· 
out and beyond a~ well as wlthm the Indian territoriel! under th(' 
dominiont, of Her Majesty. And under 8. 3 of the Harne Act It la" (II 

regulatIOn 80 made is not to be lOvalid by reason only of its repealing 
or affecting ss. 81, 82, 83, 84, 8~, or 86 of the Government of India 
Act, 1833. 

The Indian Marine Service Act, 188-1 (47 & 48 VlCt. e. 38), giV'Cb 

power to make laws for the Indian Marin(;' Servlee. ~ 

Section 45 of the Governmput of India Act, IXn (1 & 4 WJiI. IV, 
c. 85), enacts that all law:; and regulations made under that Art, &0 

long as they remain unrepealed, shall be of the same forl'e and effeet 
within and throughout tho lndlMI t{'l'l'itoriPb ,'b any Act of Parliampnt 
"ould 01' ougl-tt to be wltlun the ~amc territorieo, and I'\hall be taken 
notice of by aU court;, of jUbh('c "hat~oe,el wlthin the bame terntoneb 
III the same lll<tllllel db allY publw Act of Parhament would or ought to 
be taken notice of, and it ~hallllot be ne(eb~ary to register or publi~h 
III anycourt of justice any laws or regulations made by the saidGovernor
Ueneral in Council. This enactment has not been repealed, but the 
tirst part of it applies in terms only to laws made under the poweri> 
gh-en by the Act of 1833. and is not reproduced in the Act of 1861, 
or expressly made applicable to laws made under the powers given by 
that Act. Its repetition or application was probably considered un
necessary in 1861. The exemption from the obligation to register, 
which is in general terms, was enacted with reference to the question!! 
which had ariscn as to the necOt!sity for registering enactments made 
under variO"ftB statutory powers conferred before 1833. (See above. 
P·59·) 

The p01f{ers of legislation reproduced in this Digest are not exhaustive. 
Under various Acts of Parliament the Indian Legislature, like other 
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Briti!;h legislatures with limited powers, hal! power to make laws OIl 

p~rti(mla.r liIubjecta with more extenllive operation l.hll4l 1aws n1adg 

under its ordinary powers. See 11. g. the Extradition Act, 1870 (33 & 34 
Vict. c. 52, s. 18); the Slave 'rrade Act, 1876 (39 & 40 Vipt. c: 46, s. 2), 
the Fugitive Offenders Act, 188 I (44 & 45 Vict. c. 69, s. 32), the Colonial 
Courts of Admiralty Act. 1890 (53 & 54 Vict. c. 27), the Colonial Pro
bates Act, 1892 (55 & 56 Viet. c. 6, s. I l, and the Merchant Shipping 
Act, 1894 (57 & 58 Vict. c. 60, ss. 264, 368, 735, 73~). 

The leading case on the general powers of the Indian Legislature 
18 The Queen v. Burah (1878),. L. R. 3 App. Cas. 889. The Indian 
Legislature had passed an Act (XXII of 1869) purporting :-First, 
to remove the Garo Hills from the jurisdiction of the ordinary dvil 
and criminal courts, and from the law applicable to those courts, and, 
secondly, to vest the administration of civil and criminal justice in 
those territories in officers appointed by the Lieutenant-Governor of 
Bengal. The Act was to come into operation on a date to be fixed by 
the lieutenant-governor. By the ninth section the lieutenant-governor 
was empowered, by notification in the Calcutta Gazt!tte, to extend a.ll 
or any of the provisions of the Act to certain neighbourinifmountainoUb 
districts. The validity of the Act, and particularly of the ninth section, 

. was questioned, but was maintained by the Judicial Committee of the 
Privy Council, who held (1) that thc Act ~as not inconsistent with the 
Indian High Courts Act, 1861 (24 & 25 Vict. c. 1°4),01' with the <.."hartcr 
of the Calcutta High Court; (2) that it was in its general scope withill 
the legislative powers of the Governor-General in Council; (3) that 
thc ninth section was conditional legislation and not a delegation of 
lC/iislative po~ er, and (4) that where plenary powers of legislation exist 
as to particular l:Iubjects, whether in an imperial or in a provincial 
legislature, they may be well exercised, either absolutely or condition
ally; in the latter ca~€' leaving to some external authority the tim€' and 
manner of oarrying its legislation mto effect, and the area over which 
it L8 to extend. 

LOId tlelborne, III dchverUlg the judgement of the Juwcial Com
nllttcl', l'xpreHHed him~elf I1b followb :--

. The Indian Legislature hal> powerb expressly limited by thc Act 
of the Imperial Parliament which created it, and it can, of course; do 
nothing beyond the limits whieh circnmscribe these powers. But, 
when acting within these limits, it is not in any sense an agent or 
delegate of the Imperial Parliament, but has, and was intended to 
have, plenary powers of legislation, as large. and of t.he sa.me nature, 
as those of Parliament itself. The established courts of justice. when 
a question arises whether the prescribed limits have been exceeded. 
must of necessity determine that question; and the only way in which 
they can properly do 80 is by looking to the terms of the instrument, 
by which a.ffirmatu"ely the legis1a.tive PQwers were crea.ied. and by 
which nega.tively they are restricted. If what has been. done is legis
lation within the general scope of the affirmative words whic~ give the 
power. and if it violates no tlxpress condition or restriction by whioh 
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tha.t power is limited (in whioh oategory would of oourse be inoluded 
any Aot of the Imperial Parliament at variance with it), it is not for 
any oourt of justioe to inquire further, or to enlarge oonstructively 
those oonditions and restriotions.' 

The same principles have been since laid down with respeot to 
oolonial legislatures in the case of Powell V. Apollo Candle Company 
(1885), 10 App. Cas. 282. See also Harris v. Davie8 (1885), IO App.' 
Cas. 279, and .!JfUf{}rove V. Olmn Teeorl{} Toy, [1891] L. R. A. C. 274 
(tho Chinese immigration case). 

In Sprigg v. Siggan, [1897] A. U. 238, it wa& hcld on appeal f!'Om 
the Cape that a power for the governor to add to the existing lawH 
1tiready proclaimed and in force in Pondoland such laws as he should 
from time to time by proclamation declare to be in force in thofJC 
territories, did not authorize the is,me of a proclamation for the arrest 
and imprisonment of a particular chief. 

(6) The cxprest:!ion used in thc Indian Councils Act, 1861, is 'thc 
Indian territories now under the dominion of Her Majel>ty.' But B. 3 
of thp Tndi:J.n CuunClls Act, J892 (55 & 56 Vict. C. 14), explaint:i that 
this is to be read as if the words 'or hereafter' were inserted after 
'nuw.' Consequently it is represented by British India, which meallb 
the territories for the time being constituting British India (sec s. 124 

and thG notes thereon). 
(c) The ,\et of 1861 g,we power to make la\\s . for all servantb of 

the Government of India within the dominiom; of princes and States 
in alliance with Her Majesty.' The Act of 1865 gave power to mak(' 
ht\\s 'for all BritiJ.;h subjects of Her Majesty within the dominions ot 
princes or States in India in alliance v.ith Her Majesty. whether in <'-he 
~ervice of the Government of India or not.' Consequently it may be 
argued that the power to make la\\~ for servants of the GovE'rnment 
uf India, as distinguished frolII BritiRh HubjPl'ts generally, extendb 
beyond the Native States of India. But, having regard to the scnse 
in which the phralle ' princes and States in alliance with Hcr Majesty' 
it:! commonly used in Acts relating to India, it seems safer to adopt the 
narrower construction and to treat the expressions in the Act of 1861 
and in the Act of 1865 as synonymou~ '. 

The expression 'Government of India' is defined by the Indian 
General Clause!; A!'t (X of 1897), in terms ",hich would exclude the 
local Governments. But this definition does not apply to the con
struction of an English Act of Parliament, and the expression' servants 
of the Government of India' in the Act of J861 would doubtless be 
held to include all servants of the Crown employed by or under the 
Government of India, whether direotly employed by the Government of 
India. in its narrower sense, or by or under a local Government, and 

J On general princll>les, there would seem to be no objection to legislation 
conferring jurisdiction in respect of an offence oommitted by a. servant of 
the (''rown in any foreign country, where the offence consisU! of a breach oj 
hi8 duty to the Grown. 
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whether British subjects or not. See the defmition of ' Government 
in Act X of 1897, s. 3 (21). 

It has been argued that the expression 'British subjects ot Her 
Majesty' was used in the Act of 1865 in its older and narrower sense, 
as not including persons of Asiatic descent. If so, there would be no 
power under this enactment to legislate for natives of Ceylon in the 
Nizam's territories. In practice, however, the questions referred to 
in this note do not cause difficulty because a wid~r power to legislate 
for persons and things outside British India can be exercised under 
the Foreign Jurisdiction Act. See below, ch. v. 

(d) The Indian Articles of War are contained in Act V of 1869, as 
amended by Act XII of 1894. The words' or followers' do not occur 
in the Act of 1833, but their insertion seems to be justified by the Army 
Act, which, after a saving for Indian mihtary law respecting officers 
or soldiers or followers in Her Majesty's Indian forces, bemg natives 
of India, enacts (s. 180 (2) (b) ) that, 'For the purposes of thls Act, 
the expression" Indian military law" means thc Articll"s of War or 
other matters made, enacted, or in force, or WhiCh may hereafter be 
made, enacted, or in force, under the authOrity of the GoverImlent of 
India; and such articles or othl"T matters shall extend to such native 
officers, soldiers, and followers, wherever serving.' 

(e) The East India Compauy used to keep a small naval force, 
known first as the Bombay Marine, and afterwards as the Indian Navy. 
This force was abolished m 1863, when it was decided that the Royal 
Navy should undertake the defence of India against serious attack by 
~ea, and shouid also prOVide for the performance of the duties in thl" 
Pjl'Blan Gulf WhiCh had been prevlOusly undertaken by the Indian 
Navy. After the abolitlOn of the Indian Navy, two small services, 
the Bengal Marine and the Bombay Marine, came into existencl" for 
local purposes, but were found to be expensive and inefficient, and 
accordIngly the GoverImlent of India amalgamated them into the force 
now known as the Indian Marine. According to the preamble to 
the Indian Marine Service Act, 1884 (47 & 48 Vict. c. 38), this force was 
, employed under the direction of the Governor-General in Council for 
the transport of troops, the guarding of convict settlements, the sup
pression of piracy, the survey of coasts and harbours, the visiting of 
lighthouses, the relief of distressed or wrecked vessels, and other local 
objects,' and was maintained out of the revenues of India. 

The ships on this establishment were Government ships, but did 
not form part of the Royal Navy, and consequently did not fall within 
the provisions either of the Merchant Shipping Aots on the one hand, 
or of the Naval Discipline Act (29 & 30 Vict. c. 109) on the other, or 
of any corresponding Indian enactments. They were in fact in the 
flame kind of position as some of the vessels employed by the Board 
of. Trade and by the Post Offioe in British waters. Under these cir
cumstances it was thought expedient that the Governor-General in 
Council shOUld have power to make laws for the ma.intenance of 
diioipline in their eeTVice; a.nd, accordingly, the Indian Ma.rine Service 
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Act, 1884, was pllRsed for this purpose. It enabled the Governor
C'.ener&l in Council, at legislative meetings, to make laws for all persons 
employed or serving in or belonging to Her Majesty's Indian Marine 
Service, but the punishments were to be of the same chara.cter as those 
under the Navy Acts, and the Act was not to operate beyond the 
limits of Indian waters as defined by the Act, i. e. the old limits of the 
East India Company's charter. The reasons for the limitation to 
Indian waters were"doubtless, that it was desirable to maintain the 
local character of thc objects for which, according to the preamble, 
the establishment was maintained; that if, undcr exceptional circum-. 
stances, a ship belonging to the establishment was sent to English 
waters, on transport service or otherwise, no practical difficultic8 in 
maintaining discipline were likely to arise; and that it was not desirabl(' 
to give to these ships and to their officers, outside Indian waters, their 
proper sphere of operations, a statuB practically equi\'alent to that 
of the Royal Navy. The officf'rs of the Indian Marine Rervice are 
appointed by the Governor-GcncI'al in Council, but dn not hold com
mISsIOns from thf' King, and consequently cannot ex{'rcis{' po~ el'~ of 
command over officers and men of tlle Royal NavJ'. The ~hip~ art· 
unarmed, and therefore ar(' practically of no us(' for the fluppresgion ot 
piracy. In time of war, however, th(' King may, by ProdamatlOn or 
Order in Counc·i1, direct that any vessel belonging to th£' Indian :\iarinr' 
f-ervice, and the men and officerll ;,erving tbel'f'in, I>hl111 Le under the 
<'ommand of the senior naval offi<'er of the station nhere the Vf'~~el i~ , 
and while the vessel is under Ru<,h command, it is to b(' d('emed, to all 
intents, a vessel of war of the Royal Navy, and the mCII and offic('!':. 
are to be under the Naval Discipline Act, and subject to regulatioR" 
i'lsued by the Admiralty with the concurren('e of the S{'crt'tary of Htlttt, 
for India in Council (47 & 48 Viet. c. 38, s. 6). 

Under the power conferred by the Indian Marine Service Act, 1884, 
the Indian Legislature passed the Indian Marine Act, 1887 (AC't XIV 
of 1887), which established for the Indian Marine SerVIce a code of 
discipline corresponding to that ill force for the Royal Navy, and 
declared that Chapter VII of the Indian Penal Code, 'as to offences 
relating to the Army and Navy,' was to apply as if Her Majesty's Indian 
Marine Service were comprised in the Navy of the Queen (8. 79). 

On the relatiolls between the Royal Navy a.nd the Indian Marin(' 
Serl'ice, see the evidence given hy Sir John Hext and others In th!' 
First Report of the Royal Commission on the administration of til(' 
expenditure of India (18<)6). 

<I) The words 'or over any persons for whom the Governor-General 
in Council has power to make laws' are not in the Act of 1861, but 
seem to be implied by the context. 

(g) 'Affecting' would probably be construed as equivalent to 
• altering.' 

(h) The short titles given by the Short Titles Act, 1896, are Bub
stituted in the text for the longer titles used in the Act of 1861. It 
will be observed that, au bject to the exoeptions here specified, the 
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Parliamentary enactments relating to India may be repea.led or altered 
by Indian legislation. This power is saved by the language used in 
producing these enactments in the Digest. See e. g. ss. 101, 103, 105. 

(i) The language of the Act of 1861 is: 'any provisions of any Act 
passed in this present session of Parliament, or hereafter to be passed, 
in anywise affecting Her Majest,y's Indian territories, or the inh;!,bitants 
thereof.' Sec R. v. Meares, 14 Bengal Law Reports, 106, lIZ. 

(i) 44 & 45 Viet. c. 58. UndpT s. 136 of this lict as amended by 
s. 4 of the Army (Amendment) Act, 1895 (58 & 59 Viet. e. 7), the pay 
of an officer or soldier of Her Majesty's regular forces must be paid 
without any deduction other than the deductions authorized by this 
or by any other Act, or by any Royal warrant for the time being, or 
by any law passed by the Governor-General of India in Council. 
Thus the Indian Legislature has power to authorize deductions from 
military pay, but this power can hardly be treated as power to amend 
the Army Act. 

(k) Aftcr these words follow('d in the Act of 1861 the ",ords 'or 
the conRtitution and right~ of the East India Company.' It will be 
rpmemhered that the Company was not formally dissolved until 1874. 

(t) 'Whereon may dt'pend ... United Kingdom.' These words 
Il,re somewhat indefinih', and a wide meaning was attributed to them 
hy :Mr. Justiec ~orman in the east' of In the maUer of Ameer Khan. 
() Bengal Law Reports, 392, 456, 459. In this case, which turned on 
the validity of an arrest under Regulation III of 1818, the power:.; 
of the Indian Legislature under suecessive charters and enaetmentR 
were fully discuR&ed. 

'm) Are the words' or thp sovereignty; &c., to be connected with 
'whereon may depend,' or with 'affecting'? Probably the latter. 
If so, legislation to authorize or confirm the cession of territory is 
placed by these words beyond the powers of the Indian Legislature. 
The power of the Crown to cede territory in India and elsewhere was 
fully discussed in the Bhaunagar case, Damodhar Khan v. Deoram 
Khanji, I. L. R. 1 Bom. 367, L. R. 2 App. Cas. 332, where the Judicial 
Committee, without expressly deciding the main question at issue, 
clearly intimated that in their opinion the Crown possessed the power. 
This opinion was followed by the high court at Allahabad in the case 
of Lachmi Narayan v. Raja Pl'atab Singh, 1. L. R. 2 All. 1. Sec further, 
Sir H. S. Maine's MinutR of 1868 on the Rampore ('~ssion case (No. 79), 
and the debates in Parliament in 1890 on the Anglo-German Agree
ment BiH, by which the assent of Parliament was given to the 
agreement for the cession of Heligoland, and in 1904 (June 1) on the 
Anglo-French Convention Bill. 

(n) i. e. a chartered high court. See s. 124. 

(0) This reproouccs 3 & 4 Will. IV, c. 85, s. 46, and is the reason 
why the sanction of the Secretary of State in Council is recited in the 
preamble to the Punjab Courts Act, 1884 (XVIII of 1884. printed in 
the Punjab Code). 
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(p) 'Any authority in India.' The words of the Aot are: 'the 
Governors of the Presidencies of Fort St. George and Bombay re
spectively in Council, or the Governor or Lieutenant-Governor in 
Counoil of any presidency or other territory for which a council may 
be appointed, with power to make laws and regulations by virtue of 
this Act.' 

(q) These were the old limits of the East India Company's oharter. 

Busmes~ 64.-(1) (a) At a legislative meeting of the governor-
8.
t
t legisl~- general's council no business shall be transacted other than Ivemee ... 

lUgs the considerati.on of measures introduced [or proposed to be 
[24 & 2S 
VIet. c introduced] (b) into the CounCIl for the purpose of enactment, 
~~' ~ sIt or the alteration of rulE"s for the conduct of business at legis
VlCt. c. lative meetings. 
14, s. 2 ] 

(2) At a legislative nwpting of thc governor-general's 
counCIl no motion shall be entertained other than a motion 
for leave to mtroduce a measure into the council for the 
purpose of enactment. or having refprencp to a measure intro
duced [or proposed to bp introduced] (b) into the council 
for that purpose, [or having reference to some rule for the 
conduct of business] (b). 

(3) It shall not bt' lawful, without tht' previous sanction 
of the governor-gent'ral, to introduce at any legislativt' 
meeting of the govt'rnor-gt'nt'ral''1 council any mt'aRUfE" 

a~ecting-

(a) The public debt or public revenues of India or imposing 
any charge on the revenues of India (c): or 

(b) The religion or religious !'ites and usages of any class 
of His Majesty's subjects in India; or 

(c) The dJscipline or maintenance of any part of His 
Majesty's military or naval forces; or 

(d) The relations of the Government with fOJeign princes 
or States. 

(4) Provided that the Governor-General in Council may, 
with the sanction of the Secretary of State in Council, mako 
rulE"s authorizing at any legil'llative meeting of the governor
gent'ral's couneil It discusRion of tht' annllal financial state· 
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ment of the Governor-~eral in Council and the a.sking 
of questions, but under such conditions and restrictions as to 

tmbject or otherwise as may be in the said rules prescribed 
and declared. No member at any such meeting of the 
council shall have power to submit or propose any resolution 
or to divide the council in respect of an.,Y such financial 
discussion or the answer to any question asked under the 
authority of this section or the rules made under this Hub
!:>ection. Rule!:> made under thi!:> sub-section. shall not be 
subject to alteration or amendment at legislative meeting6 
of the council (d). 

(I') A" to the object with which this beet ion WHb framed, sec pal'. 24 
of 8ir C. Wood's dispatch of Augu~t (), 1861. 

(b) The words' or proposed to be introduced' dud' or having refer· 
enee to some rule for the conduct of bu:;inc"b ' arc not in the Act of 
1861, but reprebent the existing practice. 

(c) The words' or imIlobiug any charge Oil the revcnueb of Inwa' 
lllight {>Crhapb be omitted as unnecessary. 

(d) ThIS provibo reproduceb the alterationb llldde by the Ad of 18~.!. 
l'llder the eXlbting rules the financial statement must be explained 
In eouunl every year, and a printed copy mUbt be given to evcry 
lllember. Any member may offer obscrvat!ollb on the c>.plallatory I:Itatc· 
llltl';1t, the finance member has the right of rcply, and the discUSbioll 
ill clObCd by any observations the pl'cbJdent may think fit to makc. 

65.-(1) When an Act hltl> been pasbed by the governor- A~~{'nt of 

}' '1 I' 1 . . I . gO\erllOf-gencra b coune) Itt It egIS atlvc llleetmg, t 10 governor- general to 

<fcnera} wIlt,ther he w<w; or was not present in council at Act~. 
'" , l24 & Z5 
the passing thereof, llllty declare that he assents to the Act, Vlct. c. 

. 67, 8. zo.} 
or that he WIthholds assent from the Aet, or that he reserves 
t he Act for the signification of His Majesty's pleasure 
thereon. 

(2) An Act of the Governor-General ill Council has not 
validity until the governor-general hitS declared his assent 
thereto, or, in the case of an Act reserved for the signification 
of His Majesty's pleasure, until His Majesty has signified 
his a.ssent to the governor-general through the Seoretary Qf 

St,a.te in Council, a.nd that assent has been llQtified in the 
Gazette of India. 

l' 
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66.-(1) When an Act of the Governor-Ueneral in 
Council has been assented to by the governor-general he 
must send to the Secretary of State an authentic copy thereof. 

(2) It is lawful for His Majesty to signify through the 
Secretary of State in Council his disallowance of any such Act. 

(3) Where the disallowance of any such Act has been so 
signified, the governor-general must forthwith notify the 
diHallowance, and tht'feupon the Act, as from the date of the 
notification, becomcs void accordingly (a). 

(a) When an Act has been passed by the Governor-General in Council 
the Secretary of t:ltaoo usually sends a dispatch intimating that the 
Act has been considered in council and will be left to its operation . 
.But this formal expression of approval is not I'ssential to the validity 
ofth" Act. 

Ituic. for 67. The Governor-General in Council Illay at legislativc 
b~~~:b:.of meetings of the governor-general's council, :;ubjoot to the 
12;'l- & 25 assent of the governor-general, make rules for thc conduct 
Vlet. c. 
67. s. I8.J of business at legislative meetings of the council, and £01' 

prescribing the mode of promulgation and authentication of 
Acts made at such meetings; but any such rule may bc 
disallowed by the Secretary of State in Council, and it 1:10 

disallowed has no effect. 

A bill, when introduced, is published in thc official gazetteb ill 
l<;ngIislt and the local vernacular. with a 'Statement of Objects and 
Rl'abOnR,' and a similar eourbe is usually adopted aft,er every subsequent 
btage of the bill at which important amendments have been made. 
Thus a bill as amended in committee is publxshed with the report of 
the committee explaining the nature of, and reasons for the amendment. 
The draft of a bill is in some cases published for the purpose of eliciting 
opinion, before its introduction into the ('ouneil. 

When a bill is introduced, or on some subsequent occasion, the 
member in charge of it makes one or more of the following motions

(I) That it be referred to a select committee; or 

(2) That it be ta.ken into consideration by the council, either at 
once or on some future day to be then mentioned; or 

(3) That it be circulated for the purpose of eliciting opinion thereol1. 
The usual eourse is to refer a bill after introduction to a select .com

mittee. It is then considered in ('ouneil after it is reported by the 
committ,ce, with or \I'ithollt amendments, and if:! passed, either with 
or without further amendments made by the council. 
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68.-(I) (a) The local Government (b) of any part of Power to 

British India to which this section for the time being applies ~nn~:i~:. 
may propose to the Governor-General in Oouncil the draft of [333ViQt. c. ,118.1, 

any regulation for the peace and government of that part, 2.] 

with the reasons for proposing the regulation. 

(2) Thereupon the Governor-General in ~uncil may take 
any liuch draft and rea!:!ons into consideration, and when any 
such draft has been approved by the Governor-General in 
(Jou.neil and assented to by the governor-general (c), it must 
be published in the Gazette of India, and in the local official 
gazette, if any, and thereupon hab the litre force of law and 
ib subject to the like disallowance as jf it had been made by 
the Governor-General in Council at a legislative meeting. 

(3) Thc governor-general must send to the Secretary ot 
State an authentic copy of every regulation to which he has 
a!:!sented under this Flection. 

(4) The Secretary of State may by resolution in coun('il 
apply this section to any part of British India :.ts from a date 
to be fixed in the resolution, and withdraw the application of 
thll> section from any part to which it hafl been applied (d). 

(a) This power wab conferred by the Act of 1870, with the object 
of providing a more ~ummary legislative procedure for the more 
backward parts of British In<ha. The enactment conferring the power 
was passed in consequence of a dispatch from the Government of India 
drafted by Sir H. S. Maine. (See Minutes by Sir H. S. Maine, Nos. 67, 
/59.) The regUlations made under it must be distinguished from the 
old Madras, Bengal, and Bombay regulationb, which were made befOI'C 
1833 by the Governments of the three preSIdencies, and some of which 
are still in force. 

(b) • Local GO\ ernment ' is defined by s. 124. 

(c) It will be observed that the Governor-General in Council cannot 
amend the draft. 

(d) The Indian Statute Book has trom the ca.rliebt times contained 
• deregula.tionizing' enactments, i. e. enactments baning, completely 
or partially. the applioation in the more backward and less civilized 
pa.rta of the oountry of the ordinary law, which was at first oontained 
in the old 'regulations.' These enactments took varied aad'some· 
times very oomplicated forms, BO that, in oourse of t4me, doubts arose, 
and it became occasionally a llillotteI' of oonsiderable diffioulty to ascer
tain what laws were a.nd what were not in force in the diffel'ent • deugu. 

l' ~ 
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lationked' tracts. The main object of ,the Scheduled Districts Act, 
1874 (XIV of 1874), was to provide a method of removing these doubtfl 
by means of notifications to be issued by the Executive Government. 
The preamble refers to the fact thllot 'various parts of British India 
had never been brought within, or had from time to time been removed 
from, the operation of the general Acts and regulations, and the juris
diction of the ordinary Courts of Judicature'; that 'doubts had 
arisen in some caBt\~ as to whioh Acts or regulations were in foroe in 
i:luch parts, and in other cases as to what were the boundaries of Buch 
parts'; and that 'it was expedient to provide readier means for 
ascertaining the enactments in force in such territories and the bound
dries thereof, and for administering the law therein.' The Act thcn 
proceeds to specify and constitute a number of deregulationized tractb 
aH 'Rcheduled districts,' to give the power of declaring by notification 
what enactments are, or are not, actually in fon'c in any scheduled 
dlStrict, and to provide for extending by notification to any' scheduled 
district,' with or without modifications or restriC'tionH, any enactment 
ill furce in any part of British India at tht' date of the extension. The 
Act abo gives powers to appoint officers for the administration of a 
soheduled district, and to regulate their procedure and the exercisc of 
their powers therein, and also to settle questIOns as to the boundarieb 
of any such tract. A large number of declaratory and extending 
notifications have been issued under the Act. 

Every district to which 33 VlCt. c. 3, B. I (reproduced by this section 
of the Digest), is made applicable thereupon beoomcs by virtue of s. I 

of the Indian Scheduled Districts Act, 1874 (XIV of 1874), a scheduled 
district within the meaning of that Act and of the Indian General 
Clause~ Act, 1897 (X of 1897, s. 3 (49) ). 

The Scheduled Districts Act, 1874, is immediately followed in the 
Indian Statute Book by the Laws Local Extent Act, 1874 (XV of 1874), 
the object of which is to removc doubts as to the application of certain 
enactments to the whole or particular parts of Briti8h India. This 
Act also uses thc expression • scheduled districts,' but in a sense which 
has in the course of time become different from that in which the term 
is used in the Seheduled Districts Act. The lists of scheduled districtb 
appended to the two Acts were originally identical, but Hince 1874 
Acts have been passed which have amended or partially repealed the 
list in Act XIV, but have not in all eases made corresponding alter. 
ations in the list annexed to Act XV. Moreover. certain regions not 
included in tl],e original schedule have, by reason of the application to 
them of 33 Vict. c. 3, s. I, become ipao facto scheduled districts. Thc 
Legislative Department of the Government of India has published lists 
of the 'territories which are "dereguiationized," "scheduled," and 
subject to the stAtute 33 Vict. c. 3. s. I, respectively.' 

69. The governor-general may in cases of emergency 
make a.nd promulgate ordinance!! fOf the peace and good 
government of British India., 01' any part thexeof, and a.ny 
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ordinancf' so madE' has, for such period not exceeding eix oalles of 
• emer-

months from its promulgation as may be declared In the ganey. 

notification, the like force of law to It. law made by the ~~t~:'5 
Governor-General in ('ouncil at a legislative meeting; but 67. s. 23·] 

the power of making ordinances under this section is subject 
to the like restrietions as thE' power of. making laws at 
legislative meetings; and any ordinance made under this 
section is subject to the like disallowance as a law passed 
at. a legislative meeting, and may hE' rontroll(>d or RupE'rseded 
by ftUY surh law. 

The power given by this section haq rarely been exercised, and 
~hould be called mto actIOn only on urgen" occasions. The reasons for 
n l'e~ort to It Hhould alwnys be recorded, and these, together with the 
OrdinanC'e Itself, should be ~uhmltted ~Ithout los<; of time to His 
~lajesty's Government. 

Local LefJislaturl?8. 

70. The Governor of Madras ill Council, tht' Gov(>lnor Meamng 

of Rombtty in C(luueil, the Lieutt'nant-GoWJ'I1ors in Conncil, f:g~~:al 
of Bengal, the United Provinces of Agra and Oudh, the l[astures. & 

, ee 5'i • 
Pun-jab, Burma, and Eastrrn Bengal and Assam, and any 56 VlCt. c 

I " 1 1 . I 1 . 1 b h f . _.J' 14, R 6.] 0('(\ egIs aturf' W 11(' 1 may f' f'r{'a tel' constltutt'\.\ In pur-
Ruance of the Indian Councils Act, 1861, are locallegislaturf''1 24 & 25 

'tJ' tl . f h' D' VI!'t I' 67· WI lin Ie mf'<J.nmg 0 t IS Igest. 
ThIS section follows substantially the defimtion of ' local legislature ' 

in the Indian Councils Act, 1892 (55 & 56 Vict. c. q. s. 6). with the 
modifications required by the loral legislatureq constituted since it~ 

passing. 

71.-(1) (a) The legislative powers of the GavE-mar of Constitu

Madras in Council and the Governor of Bombay in Council f~:~8~f 
are eXE'rcised at legislative meetings of their respective lative'

l counci 
councils. in Madras 

and 
(2) For the exercise of those powers the governors of Bombay. 

Ma.dra.s a.nd Bomba.y respectively must nomina.te persons ~~t~c~~7' 
resident in India. to be addit.ional members of their councils. ~ ~5Jo. 

(3) The number of the addItional members of t'ach of tht' Ict. o. )14. 
88. I. 4. 

said counoils (besides the Advoc&te-general of the province 
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or offict'l' acting in that capacity) is such afI to the govf>rnors 
of Madras and Bombay respectively from time to time seems 
expedient, but must be not less than eight nor more than 
twenty (b). 

(4) The advocate-general or acting advocate-genera.l for 
the time being of,. the province must be appointed one of the 
additiona.l membt'rs of the council of the ~overnor of that 
province. 

(5) Of 01(' additional members of each of the said cOUnC'ilil 
at h'ast one-half (c) must be p!:'rsons who are not in the 
civil or military service of the Crown in India, and if any such 
additional member accepts office under the Crown in India, 
his seat as nn 'ldditional member therNlpon becomes vacant. 

(6) The term of office of an additional m!:'mber of either 
of the said councils [oth!:'r than the advocatf"-g!:'neml or 
rocting advocat!:'-wmeral] (d) if! two y!:'ars. 

(7) An addition:t) member of either of the said councils it; 
f'ntitled to be preRent at legislativt' meetings of the council, 
and at no others. 

(8) The Governor-General in Council may, with tJle 
approval of the Secretary of State in Council, make rpgula
tions (e) as to the conditions under which nominations are to be 
made under this section, and prescribe the manner in whit'h 
such Iegulations art' to be carried into effect. 

(a) This section reproduces the provibions of the Act of r86r, n~ 
modified by the Act of r3y2. 

(b) The number under the Ad of r861 was not less than four nor 
more than eight. 

(c) 'One-half.' DoeB thiS In('lude the advocate-general? The 
point does not 8eem clear. 

(d) The wordt; in square brackets probably express tht' eff(>('t of the 
t'xisting law, but the construction is not clear. 

(e) Th(> effect of these regulations is summarized above, pp. I 19. 120. 

Proce?ure 72.-(r) At eVf>ry legislative mooting of the oouncil of 
at legIs- '" 
lative the Governor of Madras, or of the Governor of Bombav, 
:~~~'ils the governor or aome ordinalY member of his council, a,;d 
of Madras at least four. other members of the council, must be present. 
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(2) The governor, if present, a.nd in his a.bsence the senior and Bun~ 

rdin b f h· il'd bay. o a.ry mem er (a) 0 IS counc ,presl ea. ~4 &; zs 

(3) In case of difference of opinion at any 'Such legislative S8~c;4~'3~' 
meeting, the opinion of the majority prevails. 

(4) In case of an equality of votes, the governor, or in hiR 
absence the member presiding, has a second ~r casting votf'. 

(5) Any such legislative meeting must be held at su('h time 
and place as the governol appoints, and may be adjourned by 
the governor or by the person presidmg at the meeting if so 
authorized by the governor. 

(a) The expressIOn m the Act of 1861 J' 'selllor CIvIl ordlllary 
member,' and the word 'cIvil' was perhaps mtended to exclude the 
loral comma.nder In·cllief, who, however, was an extraordmary member 
If so, the word has become unnecessary sIDce the pa8~mg of the Madras 
and Bombay ArmIes Act (56 & ,7 ViCt. c. 62). 

73.- (1) The members of the counrlls of the Lieutf"nant- ConRtttn· 

Governors of Bengal (a), of the United Provinces of Agra and :~;~_Of 
Oudh (b), of the Punjab (b), of Burma (b), of Eastern Bengal ~~t~~IIB 
and Assam, and of any lieutenant-governor for whose province of heutell-

ant-govPI-
1\ ]0<'801 legislature is hereafter constItuted, must be 8urh norR. 

p~sons resident in India as the lieutenant-governor, with ~1!t&c~~7. 
the approval of the governor-general, nominates, subject to 88. 4&', 648• 

55 5 
this qualification, that not less than one-third of the members Viet. l' 

f h ·] b 1 t' h "l 14, 8 1 I o eac councl must e persons w 10 art' no m t t' CIVl or 
military service of the Crown in India. 

(2) The number of th('l members of tht' councIls of the 
lieutenant-governors of Bengal, the United Provinces of 
Agra and Ondh, of the Punjab, and of Burma. respectively is 
BllCh a.s the Governor-General in Council may from tim/" to 
time fix by proclamation, but must not be more than twenty 
for Bengal and not more than fiftt'en for the Uniti'ld Provinc~ 
of Agra. and Oudh (c). 

(3) The number of the members of any other council of a. 
lieutenant-governor constituted. for legislatf've purposes must 
be tha.t fixed by the notifioation under wIuch the council is 

oonetitu«d. 
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(4) The term of offiee of a member of It lif'lltf:'nant-governor in 
('()uncil i.~ two y~lm;. 

(5) Tht' Governor-f'nmeral in Council may, with the 
approval of the Seeretary of Sta.te in Council, mn.ke regu
lations as to th? eonditions tinder which nominations are 
to be made under this section, and prescribe the manner , 
in which sueh TPgulations ale to be carried into effect (d). 

(a) Section 44 of the Indian Councils Act, 1861. enacted that thl" 
Governor-General in Council. so soon as it should appear to him expedi
ent, should, by proclamation. extend the provisions of the Act touching 
the making of laws and regulations for the peaCt' and good governml"nt 
of thl" presidencies of Fort Saint George and Bombay to the Bt'ngal 
division of the Presidt'ncy of Fort William, and should specify in such 
proclamation tht' period at ",hie·h such provisionR should have t'fft"ct, 
and the numb!,l' of f'ouncillors whieh the lit'utt>nant-governor of t1lt' 
said division might nominate for his assistanc(' in mtlking law8 and 
T{'gulations. Accordingly a It'gislativ(' ('ouncil waf> ('Rtablished for 
Bengal by pro(-lamation of .January 18, 1862. Calcutta Gazt"ttf', 1802. 
pp. 227, 228. 

(b) By 8.44 of the Indian Councils Act, 1861, the Governor-General 
in Council was also empowered to extend the provisions of the Act to tht> 
t!'rritories known as the North-Wt"stern Provinces and tht" Punjab 
respectively. A legislative council was established for the North
Western Provinces and Oudh together (see the powers under the next 
section), by proclamation of November 26, 1886. and the name of t)Je 
province for which thc council was established was in 1901 altt>red to 
the United Province" of Agra and Oudh. Legislative councils werf' 
f'stablished for the Punjab and Burma by proclamation of April 9, 
1897, and for the provincf' of Eastern Bengal and Assam by proclama
tion of September I, 1905. 8n Act VII of 1905. The number of coun
cillors to be llominated was fixed at nine for the Punjab and Burma 
respectively, and fifteen for Eastern Bengal and A8sam. 

(c) By thf' Act of 1892 (55 & 56 Vict. c. 14. s. I) the Governor-General 
in Council was empowered to increase by proclamation the llumbf'f 
of legislative councillors for Bengal and for the North-Western Provinces 
and Oudh, subject to thf' maximum limit of twenty and fifteen. Tht" 
number for Bengal was, by proclamation of March 16, 1893, fixed at 
twenty_ The number for the North-Western Provinces and Oudh 
(now the United Provinces of Agra and Oudh) was, by proclamation 
of the same date, fixed at fifteen. 

td) This power was given by the Act of 1892. The regulations aT{' 
to the same general effect as those for Madras and Bombay. Roo 
above, pp. I 19, 120. 

Power to 14.-(1) The Governor-General in Council may, ,vith the 
constitute previous approval of the Secreta.ry of State in Council, and 
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by notification in th(' Gazetf.e of India, comltitnte Il new new local 
• . legisla-

province for legislative purposes, and, if necessary, appomt tUfes. 

a lieut£'nant.governo~ for any such province; a.nd constitute ~i!t~ :'5 
the Lieutenant·Gov('lrnor in Council of the province, as from 67. t 46 -

a date specified in the notification, a loral legislature for that 49. 

province. and fix: the number of the lieut~nant.governor in 
Council, and define the limits of the province for whioh the 
JJieutenant·GovernOl in ('onncil if! to exerriRt' legislative 

powelB. 

(2) Any law mad£' by the local legislature of any provinr(t 

shall cOl1tinne in forct' in any part of the provinre severed 
therefrom in PUflolllQW'(> of thiH 8ert1OI1 until buspended by 
a law of the governor-general OL' of tilt' 10('11.1 legiRlaturt' to 

whose provineI:' the pElrt if! annexl:'d (a). 

(a) ThiR section is intt>nded to give the effect of the f>xIstmg enact· 
mf>nt.s III th{' Aet of 186r (24 & 25 Viet. e. (i7, ss. 46-49), which rnn as 
follows :-

'46. It shall be lawful for the governor-general, by proclamation 
11,'1 aforesaid, to constitute from timt' to time new provin('cs for tll(' 
purpoRt'S of this Act, to which the like proviSIOns shall be appHeable; 
l~nd. further, to appolllt from hme to time a heutenant-governor to 
:tllj provlll('1" 80 (onllhtuted as aforesaid, and from time to time to 
dedare and limit th{' pxt-t'nt of tIle authoflty of such lwutenant
governor. In like manner as IS prOVIded by the Government of Iuma 
Act, 1854, respecting thp lll'utenant-govprnoIH of &ngal and thf> 
North-Wpstt>rn ProvlIlceR . 

. 47. It shall be lawful for the Governor-C'>imeral III Coun('u, by 
snch proclamatIOn afl aforesaId, to fix the limIts of any preSidency, 
diviSIOn, provlllce, or terrltory m India for the purpoAes of this Act. 
and further by proclamation to dIVIde or alter from tImt' to time tht' 
limits of any such preSidency, diVISIOn, provmce, or tt>rrltory, for the 
said purposes. Provlded always, that any law or regulation made 
by the Governor or Lieutenant-Governor in Council of any presidt'ney, 
division, provincp, or terrItory RhaU contmue in forOf:' in any part 
thereof which may be st'vert'd tht'refrom by any such proclamation, 
until s\lperseded by law or regulatIOn of the Governor-General in 
Council, or of the Governor 01' Lieutenant-Governor in Council of the 
presidency, division, provincp, or territory to whlcb suoh parts ma,y 
become annexed, 

'48. It shall be lawful for every Buch Lif>utenant-Govemor in Counoil 
thus constituted to make laws for the pellOf:' and good government of 
his respe(ltive division, province, or t(lrritory; and, except as otherwise 
hereinbefore specially ptOvided, all the provisions in this Act conta.ined 
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respecting the nomination of additional members for t,he purpose of 
making laws and regulations for the presidencies of Fort Saint George 
and Bombay, and limiting the power of the Governors in Council of 
Fort Saint George and Bombay, for the purpose of making laws and 
regulations, and respecting the conduct of busincBB in the meetings 
of such councils for that purpose, and respecting the power of the 
governor-general to dedarp or withhold his aRRent to laws or regulations 
made by the Govel1'or in Council of Fort Saint ('...corge and Bombay, 
and respecting the power of Her Majesty ,to disallow the same, shall 
apply to laws or regulations to lw so made by any Auch Lieutenant
Uovemor in CounciL 

'49. Provided always, that no proclamation to be made by thEl 
Governor-General in Council under the provisions of this Act, for 
the purpose of constituting any council for any pr('sidt'llCY, division, 
provinces, or territorieR hereinbefore named, or any other provinces. 
or for altering the boundaries of any presidency, division, province, 
01' territory, 01' constituting any n('w province {01' thl' purpose of thiR 
Ad, shdll have any force or validity until the sltnction of Her )lajPsty 
to the samp shall been have previously signified hy the F;prrptary of 
State in Council to the governor-gpneral.' 

It was under thpse enactments that locallegislaturps \\ere ebtablished 
for the Korth-Western ProvinceR and Oudh (1886), for Burma (1897), 
and for Eastern Bengal and Assam (I905). See Act VII of I CiO,. 

The effect of the ena.ctments appears to be that a new liE'utf'nant
governorship cannot be created unless a local legislaturc is created at 
the sl!dlle time, as was done in the last two casE'S lTIpntioned above. 

Procedure 75.-(1) At t'vl:'ry meeting of a lieutenant-governors 
t:g~~:t- council the lieutenant-governor, or in his absrnce the member 
lieuten- of the council highest in official rank among thos? holding 
a.nt-gover-
nor's officc under the Crown, prl:'sidl:'s. 
coundl. 
[24 & 25 (2) The legislative powers of the council may be exercised 

6
Vict

. r. ] only at meetings at which the lieutenant-governor or some 7, ~. 4~· 

other member holding officI:' under the Crown, and not less 
than one-half of the members of the council, are present. 

(3) In case of difference of opinion at any meeting of the 
lieutenant-govcrnor's council, if there is an equality of votes, 
the lieutenant-governor or other person presiding has a. second 
or casting vote. 

Powers of 76.-(1) The local legislature of any province in India 

110C~11 may, subject to the provisions of this Digest, make laws for 
egls a-
ture. the peace and good government of the territol'il:'s for the time 
[24 & 25 b' t" h . ) Viet. c_ 67, emg cons Itutlng t at provlllce (a 
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(2) The loca.l legisla.ture of a.ny provjnce may, with the liS. 42, 43. 

previous sa.nction of the governor-general, but not othenri8e, v.' & 56 

repeal or amend as to that province any law or rt\gulation made lct. c
S
' ] 

I4. s .. 
by any authority in India other than that ]ocallegismture (b). 

(3) The local legislature of any province may not, without 
the previous sanction of the governor-general, make or take 
into consideration any law-

(d) affecting the public debt of India. or the cURtoms dutiefl 
or any other tax: or duty for the 1ime being in force and 
imposed by the authority of the (',.overnor-General in 
Counril for the general purpos('s of th~ government of 
India; or 

(b) regulating any of the current coin, or the iSRue of any 
bills, notes, or other paper currency; or 

\I') regulating the conveyance of letters by th(' post offic(> or 
messages by th(' electric telegraph within the province; or 

(d) altering in any way the Indian Penal Code (c); or 
(e) affecting the religion or religious rites or USa!!(>fl of any 

class of His Majesty's subjects in India; or 
(I) affecting the discipline or maintenance of any palt of 

.. His Majesty's naval or military forc('s; or 

«(I) regulating patents or copyright; Of 

(h) afft'Cting the relations of thE' GowrnmE'nt witll foreign 
princes or States. 

(4) Th(' local legislature of any province has not powt'r 
to make any law affecting any Act of Parliamf.'nt for the 
time being in force in thE' provinc(' (d). 

(5) Provided that an Act or a provision of an Act made 
hy a local legislaturf.', and subsequently assented to by the 
governor-general in pursuance of the provisions contained 
in thiR Digest, is not to be deemed invalid by reason only 
of its requiring the previous sanction of the governor-general 
under this section. 

(a) The Governor-General in Counell has oonourrent power to legis. 
la.te for a province under a 100&1 legislature. In practice. however, 
this power is not, unless under very l'xceptional circumstances, exer. 
oilled as to matters within the "ompetenoy of the looallfl8is}a.ture 
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(b) Under the Act of 1861 a local legislature could not altt'r an Act 
of the Government of India passed after the Act of 1861 came into 
operation. Consequently the sphere of operations of the local legis. 
latures was often inconveniently rcstricted by the numerous Acts 
passed by the Governor·General in Council since 1861, particularly 
by such general Acts as the Evidence Act and the Easements Act. 
The provision reproduceil in sub·section (2) was inserted in the Act of 
1892 for the purposti' of removing this inconvenience. 

(c) Sir Charles Wood, when Secretary of State for India, in a dis· 
patch dated Deoember I, 1862, addressed the Government of India as 
follows :-

'CaseR, no doubt. will occasionally occur wlwn special legislation 
by the 1000al Governments for offences not included in the Penal Code 
will be required. In these cases the gt'neral rule should be to place 
such offenceR und('\' penaltit's already .tssigned in til\' Codt' to act" 
of a similar charactt'r. This modt' of legislatlOn, though an addition 
to, cannot be dt't'nwd an alteration of the Penal Code; but if any 
deviation is considert'd m'ct'ssary, then tllP Ill" rt'quirt'~ that your 
previous sanction should he obtained. 

'It WIIS the intention of Her :\1ajesty'b Gov!'rnment that, except 
in local and peculiar circumstances, the Code should ('ontall1 th£' "holc 
hody of penal legislation, and that all additiollb or modificatioli~ 

;,uggested by experIence 5hould from time to tune he incorporated in 
it. Aud the duty of maintamll1g thl' umformity, of cour!;C, deyolvt'R 
upon your Excellency in CounCIL 

, As a general rule, for the gUldance of thc local councils, it would 
probably be expedient-and this appears also to be your own view
that aJl bills containing penal clauseR should be submitted for your 
previous sanction.' 

In consequence of thlb dJBpatch all Bills mtroducl'd into a local 
legislature and contammg penal dauscs art' required to be sent to tli{' 
Government of India for consideration as to the penal ('Iauses. 

As to what would amount to an alteration of the Penal Code, see 
Minutes by Sir H. S. Maine, Nos. 5 and 6. 

(d) Among the Acts WhlOh a loeallegislaturt' cannot' affect' is the 
Indian HIgh Courts Act, I86I (24 & 25 Vict. c. 104), and, consequently, 
questions have arisen as to the validity of laws affecting the jurisdiction 
of the chartered high court. It has been held that the Governor of 
Bombay in Council has power to pass Acts limiting or regulating the 
jurisdiction of the eonrts established by the local legislature, and that 
Buch Acts are not void merely because their indirect effect may be to 
increase or diminish the occasions for the exercise of the appellate 
jurisdiction of the high court (Premshankar Raghunathji v. Government 
of Bombay, 8 :Bom. H. C. Rep. A. C. I. 195). Also that the Bombay 
Legislative Council has authority to make Ia.ws regulating the rights and 
obligations of the subjects of the Bombay Government, but not to affect 
the authority of the high court in dealing with those rights and obliga
tions (Oollector of Thana v. Bhaskar M ahadev R}uth, I. L. R., 8 Born. 264). 
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The p~wer bf the Governol-General in Council to affect by legislation 
the pTerogative of the Crown is expressly recognized by statute {Bee 
below, s. 79). It may perhaps be inferred that the local legislatures 
do not possess this power. But see Belt v. Municipality 01 Madra/!, 
2$ Mad. 474. 

77.-(r) At a legis]/I,tive meeting of the Governor of BusinCbS 

Madras in Council or of the Governor of Bombay in Council, h:t:~!ib
• dud at a meeting of a Lieutenant·Governor in Council, 110 lmee&tmg~-

24 25 
busineHs may be transacted other than the consideration of Vwt. e. 67. 

measures introduced [or proposed to be introducedJ (a) into ~8, ¥i. 
the council for the purpORe of el1<'l,ctmellt, or the alteration v~; &t 5.6 

tc . c. 
of rules for the conduct of businc-ss at legiHlative meetings. 14, B. 2.] 

(2) At any such meeting no mol ion may be entertained 
other than <t motion for leave to introduce a measure into the 
council for the purpose of emlCtment, or having reference to 
a measure introdut'ed [or IH'opo:-,ed to be introduced into the 
council for that purpose, or having reference to some rule fol' 
til£' conduct of business] (a). 

(3) Provided that the GovNllorb in CounCIl of ~Iaruab and 
Bombay resp<'cti \ cly, and the lieutenant-governor of allY 
pLOvit1('l' having a local l~gislat lire, may, with the Hanctioll 
or the GoveruOl-Ueneral m CounCIl, make l'Ul£'H for 
authorizing at any legiHlatlve meeting of theil reHpective 
lounci]s the discu~sion of the annual financial statement 
of their respective local Governments and the asking of 
questions, but under such condition8 and restrictions as to 
subject or otlwl'wise ah may in the rules applicable to thoHe 
councils respectively be prescribed or declared. But no 
member at any legislative meeting of any such council has 
power to submit or propo8C any resolution 01' to divide the 
council in respect of any such financial discussion or the 
answel to any que8tion asked under the authority of this 
bub-section or the rules made under this sub-section (b). 

(4) It is not lawful for any member of any such council 
to introduce, without the previous sanction of the governor or 
lieutenant-~ovl"rnor, any meal'lUre affecting the public 1'1"venUeR 
of i-I1€" province or impol:ling an) charge on those revenues. 
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(5) Rules for the conduct of business at legislative meetings 
of the Governor of Madras in Council, or of the GovernoI of 
Bombay in Council, or of any Lieutenant-Governor in Council: 
may be made and amended at legislative meetings of the 
council, bubject to the assent of that governor or lientenant
governor, but any such rule may be disallowed by the Governor
General in CouncIl, and if so disallowed shall have no effect: 
Provided that rules made under this section with rel>pect to 
the discussion of the annual financial Rtaternent and the asking 
uf questions are -nut to be subj('ct to amendment at:! afor{'said. 

(a) The words in square brackets are not in the Aet of 186I, but 
represent the existing practice. 

(b) This qualification on the restrictions imposed by the Act of 1861 
was introdurl'o hy the Act vf Iil92. 

i,""sent to 78.-(1) When an Act has been passed by the council 
i~~~ f;gis- of a governor at a legislative meeting thereof, or by the 
latun's. ('(mncil of a lieutf'nant-governor, the governor or lieutenant-

governor, whether be was or was not present in council at 
the passing of the Act, may declare that he assents to or 
withholds his assent from the Art. 

(2) If the governor 01' lieutenant-governor withholds hit> 
assent from any such Act, thc Act has no effect. 

(3) If the governor 01' lieutenant-governor assents to allY 
Imch Act he lllllbt forthwith send an authentic copy of the 
Act to the governor-general, and the Act has not validity 
untIl the governor-general ha;. f1!:l!:lented thereto, and that 
assent has been signified by the governor-general to the 
governor or lieutenant-governor, and published by the governor 
or lieutenant-governor. 

(4) Where the governor-genera] withholds his assent from 
any sueh Act he must signify to the governor 01 lieutenant
governor in writing his reason for so withholding his assent (a). 

(5) When any such Act has been assented to by til{' 
governor-general, he must send to the Secretary of State 
an authentic copy thereof, and it is lawful for His Majesty 
to !:lignify through the Secretary of State in Council his 
disallowallce of any such Act. 
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(6) Where the disa.llowance of any such Act has been 80 

signified the governor or lieutenant-governor must forthwith 
notify the disallowance, and thereupon the Act, as from the 
date of the notification, becomes void accordingly. 

(a) Assent has been withheld on one or more of the following 
grounds:-

(I) that the prinoiple or polioy of the Aot, ~ of some partlOular 
provi!!ion of the Act, is unsound; 

(2) that the Aot, or some provision of the Act, is ultra vil'ea of the 
local legislature ; 

(3) that the Act is defective III form. 
With respect to (3) the I'ecent pr4cticu of the Governmcnt of Imlld. 

114o, It is belIeved, becn to avoid ab much ab I)'u881blc cntlCism of thc 
dl'aftmg of local Bills or Acts. 

Va1id~ty of Indian Law/;. 

79. A law made by any authority H1 India is not iuvalid I-tOllloval 

balely on account of anyone or more of the following reasons :_ ~! t~ubts 
(a) in the case of a law made by the Governor-General in valIdity of 

cortaro 
Couneil, because it affects the prerogative of the Crown (a): lawh. 

[24 & 25 
(0) 1Il the case of any law, because th~ r<'quisite proportion VJ(:t. c. 

of members not holding office und(·r the Crown in India ~~: ;1:>3, Its. 
",ab not complete at the date of its mtroduction to the 1f & 35 

• !Ct. L 

Councilor its enactment: 34. s. I.J 

(c) in the eas(' of It law mad~ by It IOC'itllegislaturp, bf"cltU8P 

It conf~rs on magistrat~s, being justices of the peace, the 

same jurisdiction over EUl'op~an Bl'iti&h tlubjects atl that 

legislature by Acts duly made could lawfully confer on 

magistrates in the exercise of authority over natives in 

the like cases (b). 
(a) This saving doeb not appear to apply to the locallegislaturc8. See 

note (c) on s. 76. As to the prerogative:> of the Crown, see note (a) on 8. 36. 
(b) An Indian Aet (XXII of 1870) was passed to eonfirm certain 

previous Acts of the Madras and Bombay legislatures which had been 
t\djudged invalid on the ground of interference with the rights of 
European British subjects. See R. v. Reo,y, 7 Bom. Cr. 6, and the 
.. pooches of Mr. FitzJames Stephen in the Legislative Council in 1870, 
Proceedings, pp. 362. 384. As India.n legislation could not confer on 
looallegislaturel! the requisite IlQwer in the futuro, it was conferred by 
l\n Aet of Parliament in 1871 (34 &, 35 Vict. c. 34). 
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PART VII. 

SALARIES, LEAVE OF ABSENCE, VACATION O~' Ol<'l"lCr.:, 

TEMPORAltY ApPOINTMENTS, ETC'. 

/'.ill-ill-nes 80.-(1) There are to be paId to the Governor-General of 
:~~e:l~~W- India and to the other persons mentioned in the ];~irbt Schedule 
govern\or- to this Digest, out of the revenues of India, such salat'ieli, not 
genera 
Itnd cer- exceeding in any case the maximum speeifieq in that behalf 
tam other. 1 'd I did I 11 ('f) f . officials In Ul t le sal se le u c. an suc 1 a owaneeH I any or equIp-

ment and voyage, as the Secretary of State in Council may IndIa. 
133 <ko. 
HI, c. by order fix in that behalf, and Hubjcct to or ill default of allY 
,2, ~. 32 • b 
1 & 4 :'< such order, all are now paya Ie. 

(~~~', :~, (2) Provided as follows :-
70, 77· 
HJti: 17 
Viet. c. 
<)5. s. 35· 
.!4 & z5 
Viet. c. 
h7, 8. 4. 

(a) An order affecting flalarw" of nwmJw,,;, of the tluverno/-
General's council may not be made witilOut the COli

currenc(' of a majority of vote;, at It meeting of tile 
Council of India; 

43 VIet. c. 
3. bb. 2, 4.J 

(0) If any persoll to whom tid;; S('CtiOIl applieH holds tJl· 

cnjoYH any pension or salary, or any officc of profit undel' 
the Crown or undcr any publIc ottice, his balary under 

thb, section must be reduced by the altlount of the 
pellHion, Halary, or profit;; of office 1>0 held or enjoyed 
by him; 

(c) Nothing ill the provisiolll> of tftit,; I>ection with rct,;pect 
to allowance,: authorize I> the impol>itlOll of any additional 

charge on the revenuel> of India. 

(3) The salary payablc to a person under' thh; I>cctioll 
COlllmences on his taking upon hiuu;elf the execution of the 
office to which the salary il> attached, and is to be the whole 

profit or advantage which he enjoys during hit,; continuance 
in the office (a). 

(a) The salaries of the governor-general. governors, and members 
of council were fixed at what is shown as the maximum in the First 
Schedule by 3 & 4 Will. IV, c. 85, s. 76; but were tht're declared to be 
b~~lcct to such reduction as the Court of Directofi:!, with the sanction 
,~.ioafd of Control. might at any timc think fit. 
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The s~lary of the commander-in-chief and of lieutenant-governorfl 
was fixed at 100,000 Compa.ny's rupees by 16 & 17 Viet_ c. 95. s. 35. 
but the salaries so fixed were declared to be subject to the provisions 
and regulations of the Government of India Act, 1833 (3 Will. IV, c_ 85), 
concerning the salaries thereby appointed. 

The view adopted in this Digest is that these salaries can be fixed 
at any amount not exceeding the amounts specified in the Acts of 183;3 
and 1853. The power to reduce has been exerci~d more than once, 
but it is open to argument whether the power to reduce involves a power 
to raise subsequently. 

The allowances for equipment and voyage of the officers mentioned 
in the First Sc~1e (and also of the bishops and archdeacons of 
Calcutta, Madr&s.; and Bombay) may, under the Indian Salarics and 
Allowances Act, 1880 (43 Vict. c. 3), be fixed, altered or abolished by 
the Secretary of State in Council. But nothiIig in that Act was to 
authorize the impoRition of any additional charge on the revenues of 
India. 

Sub-section (3) is takcn from s. 76 of the Act of 1833. 
Under 33 Geo. III, c. 52, s. 32, a commander-in-chief was not to be 

entitled to any salary 01 emolument as member of council, unless it \las 
~pecially granted by the Court of Directors. 

The salaries and allowanC'es now paid nndt'r the cnactments repro
dueed in this Digest are as follows :-

Officer 

VICeroy and Governor-Gencr.ll . 
Governors of Bombay and Ma<lrab 
(jommander-m-Chwf 
J ,IPutenant-G overnOl 
Membt'r of Governor-General's CoWlCll 
:'1Iembor of CounCil, Madraq and Bombay 
Ohief JustICe, Oalcutta 
Puisne J\l(lg~, Calcutta 
Chi('f .Justice, Madra' 
Puisne Judges, Madra~ 
(,hlef JustICe, Bombay 
Puisne Judges, Bomhay 
Bishop of Calcutta . . 
BIKhops of Madras and Bombav 
Arl'hdeaeon, Calcutta 

Madras 
Bombay 

Salary. 

RH. 
2,50 ,800 
1,20,000 

J,OO,OOO 

1,(X),CXX) 

76,800 
6l,440 

72 ,000 

4S,000 

I 

;1 
I 

6o,o()4J I, I 
4,,000 

EqUtpment 
and Voyage '. 

£ 
~,5°O 

J .(lOO 

,(Xl 

,00 

,00 

4S.977 I} 
25,600 

) I Pay as ~enior ! 
I Chaplains 

. 11_ ~s ~,~Q(~_J _____ _ 

1 These allowances are not payablt> \lnleq~ tlil' OffiN'f IR reHidflllt 'I. ~ 
at the timl'l of thE' appointml'lnt. 

Q 
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Leave Of 81.-(1) Th£' Governor-General in Council and the Gover-
a.bsence to M d d B b . C'l . 1 membCl!8 nors of , It ras an om ay 10 ounCI, respective y may 
0: council. grant to any of the ordinary members of their respective 
(4&25: i'b d d') 'fi f 'd Vict. c. councils leave 0.1 a sence un er me lea certI cate or a perIO 
67. s. 26.] 

not exceeding six months. 

(2) Where an ~rdinary member of council obtains leave 
of absence in pursuance of this section. he retains his office 
during his absenre, and on his return and resumption of his 

duties is' entitled' to receive half his salary for the period of 
his ·~bs.enre; but if his absenre exceeds six months his office 

becomes vacant. 

PrOVIsion 82.-(1) If the governor-gf'nl'ral, the Governor of Madras, 

:~~n;e the Governor of Bombay, or til!' commander-in-chief of RiR 
fromIlldl8. Majesty's forcef> in Indla. and, subjert to tIl(' foregoing 
or pro- . : .. . 
vince prOVISIons of tim, DIgf'st as to ll'avt' of abRerWf', If any 

Hi,~~~·2. ordinary member of Ih(' council of thp goverIlor-gf'neraJ, or 
R·

G
37. IV of the Governor of Mltdras or Bombay, departs from India 

7 eo. • 
c. <;6, s. 31. intending to rf'turn to ~1110Pf', his office tlH'rf'upon becomeR 
3&4 
WIll. IV, vacant (a). 
c. 8,,8. 79. [) N d 1 f 1 7 WIll. IV, (2 0 act or f'C aratlOn 0 any govf'l'nor-genera ,govern')r, 
and I]VlCt. or member of council, othf'!' than as aforesaid, except a 
c 47 

declaration m writmg undN hand and seal, delivered to thf' 

secretary for the public depMtment of the presidency wherein 
he is, in order to its be10g recorded, 8hall be deemed or held 

as a resignation or surrender of his villce (b).J 

[(3) If the governor-general, or any ordinary member of 

the governor-general's council, leaves India otherwise than 
in the known actual service of the Crown, and if any 
governor, lieutenant-governor, or ordinary member of a 

governor's council leaves the presidency to which he belongs 

otherwiSt than as aforesaid, his salary and allowances are not 
payable during his absence to any person for his use (c).] 

[(4) If any such officer, not having proceeded or intended 
to proct'ed to Europe, dies during hjs absence and whilst 

jntending to return to India or to hiR presidenC'y, his salary and 
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allowances, will, sUbjoot to any rules in that behalf made by 
the Secretary of State in Gouncil, be paid to bj8 .. }>\"l"Sonal 

representatives. 

(5) If any such officer does not return to India. '01' ,his 
presidency, or returns to Europe, his sa1ar':Y and allowa.nces. will 
be deemed to have ceased on the da.y of hiE;.leaviUg India or 

his presidency (d).] 

(a) Under 33 Ceo. III, c. 52, s. 37, 'the departure from India of 
any governor· general, governor, member of coun~il, or comm~nder
in-chief, with intent to return to Europe, shalll>e deemed in law a 
resignation and avoidance of his officc,' and his arrival in any part 9£ 
Europe is to be a sufficient indication of such intent. 'The Act-of 1833 
(3 & 4 Will. IV, c. 85, s. 79) enacts in almost identIcal words tha;t the 
return to Europe, or departure from India with intent to return to Europe. 
of any Governor-General of IndIa, governor, member of council, or 
commander-in-chief, is to be deemcd in lilt)' a resignation and a.voidance 
of hia office or employment. These provisioQs have been qualified as 
to members of council by the power to grant sick leave under the Act 
of 1861 (sec s. 82). But when the Duke of Connaught wished to visit 
England in the Jubilee year during his term ot office as commander· in
chief in the Bombay Presidency a sperial Act had to be passed (50 Vict. 
sess. 2, c. 10). 

(b) This sub-section reproduces a proviSIOn in s. 79 of the Act of 
18~3, which was coplcd from a similar provision in the Act of 1793. 
The provision possibly arose out of the circumstances attending Warren 
HastlOgs' reSignatIOn in 1776 (see above, p. 64), but does not appear 
to be observed in practice. 

(c) This sub-section is intcnded to reproduce as far as practicable 
the effect of the enactments still in force on this subject, but their 
language is not clear, and was framed with reference to circumstances 
which no longer exist. 

Section 37 of the Act of 1793 en!\Cts that' If any such governor
genera.l or any other officer whatever in the service of the said Company 
shall quit or leave the presidency or settlement to which he shall 
belong, other than in the known a.ctual scrvioe of the said Company, the 
salary and allowances appertaining to his office shall not be paid or 
payable during his absence to any agent or other person for his use, 
and in the event of his not returning back to his station a.t such pre
sidency or settlement, or of his coming to Europe, his salary and allow
ances shall be deemed to have ceased from the da.y of his quitting such 
presidency or settlement, any la.w or usage to the contrary notwithstand
ing.' 

An Act of 1826 (7 Geo. IV, c. 56. d. 3), after referring to this provision. 
enacts that the 'Company may cause payment to be made to tho 
representatives of officers iu their service, civil or military, who, having 

Q % 
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quitted or left their stations and not having proceeded or intended to 
proceed to Europe, intending to return to their stations, have died or 
may hereafter happen to die during their temporary absence within the 
limits of the said Company's charter or at the Cape of Good Hope, of 
such salaries and allowances, or of such portions of salaries and allow
ances, as the officers so dying would have been entitled to if they had 
returned to their station.' 

Section 79 of the Act of 1833 enacts that' if any such governor
general or member 'of council of India shall leave the said territories, 
or if any governor or other officer whatever in the service of the said 
Company shall leave the presidency to which he shall belong, other 
than in the known actual service of the said Company, the salary and 
allowances appertaming to his office shall not be paid or payable during 
his absence to any agent or other person for his use, and in the event of 
his not returning or of his coming to Europe, his salary and allowances 
shall be deemed to have ceased from the day of his leaving the said 
territories or the presidency to which he may have helonged. Provided 
that it shall be lawful for the said Company to make such payment as 
is now by law permitted to be made to the representatives of their 
officers or servants who, having left their stations intending to return 
thereto, shall die during their absence.' 

An Act of 1837 (7 Will. IV, c. 47) enacts that these provisions in the 
Acts of 1793 and r833 are' not to extend to the case of any officer or 
servant of the Company under the rank of governor or member of 
council who shall qUIt the presidency to which he shall belong in conse
<Iuence of sickness under such rules as may from time to time be estab
lished by the Governor-General of India in Council, or by thc Governor 
in Council of such presidency, as the case may be, aq.d who shall prooRed 
to any place within the limits of the East India Company's charter, or 
to the MaUritius, or to the island of St. Helena, nor to the case of any 
officer or servant of the said Company under such rank as aforesaid who, 
WIth the permission of thc Government of the presidency to which 
he shall belong, shall quit such preSIdency in order to proceed to 
another presidency for the purpose of embarking thence for Europe, 
until the departure of such officer or servant from such last-mentioned 
presidE>ncy with a. view to return to Europe, so as that the port of such 
departure for Europe shall not be more distant from the place which he 
shall have quitted in his own presidency than any port of embarkation 
within such presidency.' 

These rules were to require the approval of the Court of Directors 
and the Board of Control. 

Finally, s. 32 of the Act of 1853 (see s. 89 of the Digest) declared that 
'Nothing in any enactment now in force, or any charter relating to the 
said Company, shall be taken to prevent the establishment, by the 
Court of Directors (under the direction and control of the said Board 
of Commissioners), from time to time, of any regulations which they 
may deem expedient in relation to the absence on sick leave or furlough 
of all or any officers and persons in the service of the said Company in 
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India, or receiving salaries from the said Compa.ny there, under whioh 
they respectively may be authorized to repair to a.nd reside in Europe 
or elsewhere out of the limits of the said Company's oharter, without 
forfeiture of payor salary, during the times and under the circum
stanoes during a.nd under whioh they may now be permitted (while 
absent from their duty) to reside in pla.ces out of India within the limits 
of the said Company's charter, or during suoh times and under suoh 
circumstances as by such regulations may be per~tted.' 

The powers conferred by the Act of 1853 would seem to over-ride 
the previous provisions as to salary, but not the previouli pl'ovil:!ion1:! 
,IS to vacation of office. 

(d) The last two sub-I:!ections are inserted [lot! a ruugh reproductioll of 
the Act of 1826, and of a.n enactment in the Act of 1853. but It Ib 

doubtful whether thesc enactments are still law, and whether they 
are not superseded by regulations under the Aot of 1853, 

83.-(1) His Majesty may by warrant under hiB Sign ~ondl-
M 1 · di . 11 d tlonal anua appomt any person con tIOna y to succee to any e.ppoint-

of the offices of governor-general, governor, or ordinary ~e&t!. 
member of the council of the governor-general or of the Will. IV, 

0. 8S,B.6!. 
Uovernor of Madras or Uove-l'nor of Bombay, in the event 24 & 25 

f th ffi b · . J t Vict .c. o7. o e 0 ce . ecoDlIng v!l.c~.nt, or III any at leI' even or con- ss. 2, 5.] 

tingency expressed in the appointment, and to revokf:' any 
such conditional appointment (a) . 

..(2) A person 80 ('onditio1\,tlly appointpd is not entitif:'d t o 

any authorit,y, Hnb "Y, 0]' f'lllo1 n ment appertaining to the 

uffice to which he is appoiutf:'d, until he is in the actual pos
Hession of the office. 

(a) By 3 & 4 Will. IV, c. !$5, the power of making conditional ap
pointments to the offices of governor-general, governor, and member 
of the CounCIL of Ma.dras and Bombay wat! vested in the Court of 
Directors, and consequently is now vested in the Secretary of State 
(2I & 22 Vict. c_ 106, s. 3). 

Under 24 & 25 Viet. c. 67, s. 5, the power of making conditional 
appointments to the office of ordinary member of the governor-general's 
council is apparently exercisable either by the King, or by the Secretary 
of State with the concurrence of a majority of the Council of India. 

In practice, the power is in all these cases exerCIsed by the King only. 

84.--(1) If any person entitled under a conditional Power for 
. t ed h ffi f 1 governor-appoln ment to succe to teo ce 0 governor-genera. general to 

on the occurrence of a vacancy therein, or appointed absolutely exerciee powers 
to tha.t office, is in India on or ufter t.he occurrence of the before 

f h - b . . tl\king vacancy, or on or a. tet' t e receIpt of the a solute appoUlt-
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seat. ment, as the case may be, and thinks it necessary to exercise 

Vi~t~ :'2 the powers of governor-general before he takes his seat in 
106,8.63·] council, he may make known by proclamation his appoint-

ProvIsion 
for tt'IU

porary 

ment, and his intention to assume the office of governor

general. 

(2) After the proclamation, and thenceforth until he repair/:) 
to the place where tIll' council may aSl:lemblc, he may excrcil:!c 

alone all or any of the powers which might be exercised by 

t he Governor-General in Council, except the power of lllakiJl~ 
law/:) at legiblative meetings. 

(3) All act):; done in the council after the date of the pro
clamation, but before the communication thereof to the 

council. aTI' valid, subjPet. neverthelel:!s, to revocation or 
alt{'ration by the person who has so assumed the office of 

governor-general. 

(4) When the offipe of governor-general is assumed undel' 
the foregoing provision, if there is, at any time before the 
governor-general takt's his seat in council no president of 
the Council authorized to preside at legislative meetings, tlll' 

st'nior ordinary nwmher of ('oun('il then }H·t'sent presi~es 

therein, with the HltllW powen, HI'> if It IH'(,Hidpnt Imd )(,(,11 

appointed and were ah,wut. 

85.-(1) If a VltCltUl'Y OCClll'l> III the office of governor
general when there i" no conditional 01' other I:!uccessol' in 

vacant y in India to I:!U})I)ly the Vantlll'V the Go\'{ lIlOf of Madrat>, or thl' 
office of . • ' 
governor- Governor of Bombay, whichever hal:! been first appointed to 
general. 
[3 & 4 the office of governor by His Majesty, is to hold and execute 
Wsil51. IV6, the office of governor-general until a successor arrives or c. ,8. 2. 

24 & 25 until some person in India is duly appointed thereto. 
VlCt. c. 
67,]88. 50, (2) Every such acting governor-general, while acting as 
51. 

such, has l.md may exercise all the rights and powers of the 
office of governor-general, arnd is entitled to receive the 
emoluments and advantages appertaining to the office, for
going the salary and allowances appertaining to his office 
of governor; and his office of governor is supplied for the 
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time during which he acts as governor-general in the manner 
directed by law with respect to vacancies in the office of 
governor. 

(3) If, on the vacancy occurring, it appears to the governor 
who by virtue of this provision holds and executes the office 
of governor-general necessary to exercise the powers thereof 

• beforc he takes his I:!eat ill council, he may make known by 
proclamation his appointment, and his intention to al:!sunw 
the uffice of governor-general, and thereupon the provh;ium; 
of this Digel:!t respccting the assumption of the office hy 
a parbon conditionally appointed to sueceed thcrcto apply. 

(4) Until I:!uch a governor has abl·;tlmed the office of 
governo!-general, if no conditiOll<tl or othcr tmccessor it:! ou 
the blJot to HU}Jply buch vacaney, the senior ordl1lary member 
of council holdb the offive of governor-general until thc 
vacam'y i8 filled in aceordancp WIth the proVIsions of thi.:l 
DigeHt (a). 

(5) Every ordinary member of council so acting as 
governor-general, while so acting, has and may exercise all 
the rights and powers of the office of governor-general, and 
is" entitled to receive the emoluments and advantages apper
taining to the office, forgoing his salary and allowances as 
member of council for that period. 

(a) Thus, on Lord Mayo's death in 1872, Sir John Strachcy acted 
a& goVt'rnor-general from 1<'ebruary 9 until the arrival of Lord Napier 
of Mcrchistoun on February 23. 

86.-(1) If a vacancy occurs in the office of Governor of ProviSIOn 

Madras Of Bombay when no conditional Of other successor ~~r!;~
is on the spot to supply the vacancy, the senior ordinary ~ffi:en~r in 

member of the governor's council, or, if there is no council, Governor 
• of Madras 

the semor secretary to the local Government (a), holds and or Bom-

executes the office of governor until a successor arrives, or ~;t 4 

until some other person on the spot is duly appointed WSill. IV, 
c. 5, B. 

thereto. 63 ] 

{2} Every such acting g<'vernor ill, while acting as such, en
titled to receive the emoluments and advantages appertaining 
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to the office of governor, forgoing the salary and allowances 
appertaining to his office of member of council or secretary. 

(a) The Act of 1833 contained a power to abolish these councils. 

Provision 87.-(1) If a vacancy occurs in the office of an ordinary 
for tem- . 
porary member of the counCIl of the governor-general, or of the 

~~:cn~I III council of the Governor of Madras or Bombay, when no 
ordillW'Y person conditionally appointed to succcpd thereto if:! In'eseni 
JIlelll b<>r ot 
,oulled, on the bPot, the vaeancy is to be f:!upplil'd by the appointment 
Ii & 4 f' 11 (' "1 ' 'I \\·Ill. 1 \'. 0 lC xovernOl'-ucnpra in Coulleil or Uov(:,J'nor in Loullel , 
1.8,.~,h4' mi the case may be. 
~4 & 2\ 
VlCt. , (2) Until a SUCl'PHSor arriVl'b the person 1'>0 appolllted 
('7. '. 2, J (,XCl'utes the officp to which he has been appointed, and hal'> 

and exerciHeH ~ 11 the right s and powers thereof, and iH entitled 
to recpive the emoluments and advantage!:! appertaining to the 
office during his continuance therein, forgoing all salarie!:! <tIlli 

<tllowances by him held and enjoyed at tIl(' time of his being 

appointed to that office. 
U) If any ordin<try member of any of the b'l.JJ councils ib, 

hy infirmity or othNwisp, rendered lIleap.tble of <tcting or of 
,Lttellding to ad as such. 01' IS abtwnt 011 leave. and if any 
l,,'}'soll hal> l)(,('ll ('ollditi(}wtll,Y appoillted al'> afOletmiJ. ill(' 

IJlace of the member so il1cap<tlJl(~ oj' (tln,eat IS to be supplied 

by that person, 

(4) If no persoll conditionally appointed to succeed to the 
office is on the spot, the Uovernor-General in Councilor 
Governor ill Counf'il, as t he case lllay be, is to appoint some 

person to be a temporary llH'mbt'r of council, and, until the 

return to duty (a) of the member so incapable or absent, 

the person conditionally or temporarily appointed executes 
the office to which he has been appointed, and has and 

exercises all the rights and powers thereof, and receives half 
the salary of the member of coullcil whose place he supplies, 

and also half the salary of any other office he may hold, if 
he hold any such office, the remaining half of such last-named 

salary being at the disposal of the Governor-Gener~l in Council 
or Governor in Council, whichever may appoint to the office. 
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(5) ProvIded as follows .-
(a) No person may be appomted a temporary member of 

counCIl who mIght not have been appomted as herem
before prOVIded to fill the vacancy supplIed by the 
tempol'ary appomtmel1t, and 

(b) If the Secretary of State mfO! ms the. governor-genelal 
that It Ib not the mtentlOl1 of HIS M.tJebty to fill d. 
,acaney III tIlt' t-OUll< II of the go vel Hor gene} 801, no 
temporalY ctppomtmt'nt 1Ild.) be Ill,.dt- IIlld('r thib bet tJOU 

to fill the v.t( .tIley, .tnd If allY bIH h tempot,try d.ppOlIlL
ment lIaR been made hefon' the date of the let-C1pt of 
the mformatlOIl by the govel nOI -genel ai, thl' tentlr(' of 
the person temporarIly aIJpomted t-eabes f!Om that date 

(a) Thc "\\ordb 'to duty' are not III the Act, but !:Ieern to cxprcbs 
the mtcntlOn 

88.-(r) An addltlOlld,l memher of the counCIl of the "acanue~ 
amongst 

gO\ ernor-gent'rd,l or of a govel IlO., or a memher of the addltlon&l 

COUIlCII of d, lwuh>Ilant govt'rnO! HlJ,y 1t''''gn hI!> office to ~~e~~~~~l 
the gO't'rnOl-geIlt'r,.l Ol to the gO\eIJlor or heutt'uant-l24 & 25 

'let (' 
go, NIlOr, ,.nd on tIl(' .\c(eptn,n«' of tliP H''''gn.ttlOll thC' office 67, ss 12, 

I 
.. ,1 

IC( onl\:''' v .l( J.nt <; 5 & <;6 

(z) If allY but-h .. uultwU<11 mt'lubcl 01 mI.-lUbe! 11::> aL.,tlHt VlCt c ] 
14, s 4 

hom IndIa or un",ble to attend to the dutieb ot hlb ofhce for 
cI. period of two consecutIve months, the governor-general, 
governor, or heutenant-governor, ab the case may be, may 
deelare by a notlficatlOll pubhbhed m the Goyernment Gazette, 
that the seat m cOUllGlI of that additlonal member or member 
has become vacant 

(3) In the event of a vacancy occurrmg by reason of the 
absence from IndIa, mabIllty to attend to duty, death, 
acceptance of office, or resIgnatIOn duly accepted of any such 
addItIOnal member or mem}Jer, the governor-general, governor, 
or lIeutenant-governor, ab the case may be, may nommate 
any person as an .:tddltJOnal member or membel, 80S the case 
may be, in his place, and every additional member or member 
so nonunated mllst be summoned to all meetmgs of the 
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legislative council to which he belongs for the term of two 

years from the date of his nomination: Provided that it is 

not lawful by any such nomination to diminish the proportion 

of non-official members required by law (a). 
.-

(a) The provisions in the Act of 1861 as to the resignation of ad<U-
tional members were modified and supplemented by the Act of 1892. 

~ 

89. The Seoretary of State in Counoil may, with the 

(,Oll('urrence of a majority of votes at a meeting of the Council 

of India, make regulationt; as to the absence 011 bick leave 

or furlough of pel't;ons in the service of the Crown in India, 

and the termt; at; to continuancc or diminution of pay, r;alary, 

and a.llowancer; 011 which any bueh biek ICd.ve or furlough lIlay 

be granted. 

Pow!'! to 90. The ~e('rdary of ~tate in C'oull('il lIlay, with the 
lUakeregu- f' f . f 1 C' 1 latIOns ab ('oncurrence 0 a maJoflty 0 yotes at a nH'etmg 0 t 1(' ouneJ 
to Ind1an vf India, makp l'CguldtioIlb for diRtributing b)tween th(' f,pveral 
appomt-
Il\!'ntb. authoriticb in India the powcr of making ttl'POllltllJCUtb to aud 

~1~.1v. pronlOtiont; in officeb, ('oIllmandb, and employmentb under the 
c. 85, B. 78. Crown in India 
21 & 22 

VICt. c. 
roo, "q. 
30, 17 ] 

PART VIII. 

THE CIVIL SERVICE OF INDIA. 

No dlh- 91. No native of .British India, nor any natural-born suLjt-et 
abIl1tws III f H' M' 'd tl . . b 1 f h' re8pect of 0 IS ~ aJesty reSI ent lerem, IS, y reason on y 0 IS 
l'eiligioll, religion, place of birth, descent, or colour, or any of them, dis
co our, or 
place of abled from holding any place, offic{', or employment under His 
birth. 1\/f' . I d' (3 & 4 J.aJesty m n lao 

~;~l. B~;7 ] This reproduces S. 87 of the Act of 1833, with thc substitution of 
\' , British India.' for ' the said territOries,' a.nd ' His Majesty in India' 

Regula
tions for 
admIssion 
to ciVil 

for 'the said Company.' See the comments on this enactment in 
pars. 103--109 of the dispatch of December 10, 1834. 

92.-(1) The Secretary of Statt' in Council may, with the 
advice and assistance of tlie Civil Service Commissioners, make 

regulations for the examination of natural-born subjects of 
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His Majesty desirous of hec.oming clmdidates for appointment ;ervice. 
. [ZI & 22 

to the Civil Service of India. . Vict. c. 

(2) The regulationa prescribe the age and qualifications 'of 106, S. 32.), 

the candidates, and the subjects of examination. 

(3) Every regulation made in pursuance of this section must 
be forthwith laid before Parliament. 

(4) The candidates certified to be entitled under the regula
tiom; must be recommended for appointment accordin,g to the 
order of their pl'Oficiency as I5hown by their examination. 

(5) Such persons only as are so certified may be appoiuted 
01' admitted to the Civil Service of India hy tho Secretary of 

State in Council (a). 

(a) The civil service referred to in thebe sections 1,., the tlervice wInch 
uHed to be known as the covenanted civil service, but Vlhich, under 
the rules framed in pursuancc of Sir Charles Aitchison's Commission, 
ib designated the Civil Service of India. See above, p. 125. 

Where a child of a father or mother who has been naturalized under 
the Naturalization Act, 1870 (33 & 34 Viet. e. 14), has during infancy 
become resident with the father or mothcr in any part of the United 
Kingdom he is, by virtue of s. 10 (s) of that Act, a naturalized British 
bubject, and is entitled to be treated under the enactment reproduced 
by thiH clause as if he wcre a natural-born British subject. The expres
Him mcludl'b a native of British India, hut would, apparently, not include 
a suhject of a Native Statc in India. 

93. Subjec·t to the provisions of this Digest, all vacancies Olfkes 

) .. f I ffi ·fi d f d . h reKerved lappNllllg III any 0 t 10 0 ces speC! e or re erre to III t e to civil 

S('cond Schedule to ihi:,; Digest and all such officell which may &ervallts. 
, [24 & 25 

Iw created her<'aftel', lIlUllt be filled from amongRt the members Viet. c. 

of the Civil Service of India belonging to the presidency jj' <k~: 
wherein the vacancy occurs. 

The provision of the Act of 1793 as to filling vacancies from among 
members belonging to the same presidency appears to be still in force, 
but has given rise to practical difficulties, and seems inapplicable to 
l:lUoh offices as that of secretary to the Government of India. 

III, c. 52, 
s·57·] 

94.-(1) The authoritiE's in India by whom appointments Power to 

are made to offices in the Civil Service of India may appoint :~B~!t of 

any native of India of proved merit and ability to any such India too° reserv 
office, although he has not been admitted to that service in offices. 

d 'th th f . . . f h' D' [33 & 34 accor ance W1 e oregolllg provlluons 0 t 1S 1gest. 



Vict. c. 
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(2) Every such appointment must be made subject to such 
rules as may be prescribed by the Governor-General in Council, 
and sanctioned by the Secretary of State in Council with the 
concurrence of a majority of votes at a meeting of the Council 
of India. 

(3) :For the purposes of this section the expression' native 
of India' includes any perMon born and domiciled ill BritiMh 
lndia, of parents habitually resident in British India, and 
Hoi e::;iablished there for temporary purpose::; only; and the 
Governor-General in Council may by resolution define and 
limit the qualification of natives of India thus expressed; but 
every resolution made by him for that purpose will be subject 
10 the mmction of the Secretary of State in Council, and will 
not have force until it has been laid for thirty days before both 
Houses of Parliament. 

Thc enactment rcproduccd by this ... ection Ib not very clearly ex· 
pressed, and runs as follow!> :-

, Whereas it is eApediclli that <1dtlitioJlal facilities Mhoultl be given 
for the employment of nativcs in India, ot proved merit and ability, 
in the CIvil service of Her Majesty in IndIa: Be it enacted, that nothing 
in the Government of India Act, 1858, or in the Indian Civil Service Act, 
186r, or in any other Act of P.lrlilllllellt or other law now in forcE' in 
India, shall restrain tIl!' autiHnitif'E. ill Illdi,t hy whom appointments ar!' 
or may be made to offices, places, and employments in thc civil service 
of Her Majesty in India from .tllPomting any native of India to any such 
office, place, or employment. although such native shall not have been 
'admitted to the said Civil Service of India in manner in s. 32 of the first. 
mentioned Act provlded, but subjcct to snch rules as may be from time 
to time prescribed by the Governor·General in Council and sanctioned 
by the Secretary of State in Council, with the concurrence of a majority 
of members present; and that for thc purposc of this Act the words 
"natives of India" shall include any person born or domiciled within 
the dominions of Her Majesty in India, of parents habitually resident 
in India, and not established there for temporary purposes only; and 
that it shall be lawful for the Governor·General in Council to define 
and limit from time to time the qualification of natives of India thus 
expressed; provided that every resolution made by him for such pur
pose shall be subject to the sanction of the Secretary of State in Council, 
and shall not have force until it has been laid for thirty da.ys before both 
Housel! of Parliament.' 

For the history of the successive rules made under this section, see 
above, p. 124. The expression' native of India' as defined by the sec
tion is construed as including persons born or domiciled in a Native State. 
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95.-(r) Where It appears to the authorlty in India by Power to 

h . . b d ffi ed ma..ke pro--w om an appomtment IS to e rna e to any 0 ce reserv to visiona.l 

members of the Civil Service of India, that a person not being :rl~:~~ 
a. member of that service ought, under the special circum- certa.in 

cases. 
stances of the case, to be appointed thereto, the authority may [24 & 25 

appoint thereto any person who has residt'd for at least seven il~!~'~·'4.J 
years in India, and who has, before his app·ointment, fulfilled 
all the tests (if any) which would be imposed in the hke case 
on a member of that servic£'. 

(2) Every such appointment is provisional only, and must 
forthwith be reported to the Secretary of State in CounClI, 
with the special reasons for makmg it; and unless the Secretary 
of State in Council approves the appointment, with the con
currence of a majorIty of votes at a meeting of the Council of 
India, and within tWt'lvt' monthR from the dat£' of the appoint
ment notifi£'s surh approval to the authority by whom the 
appointment was madt', the appointmt'nt must be canrelled. 

PART IX. 

THE INDIAN HWH COURT';. 

Constttution. 

96.-(r) (a) Each high court consists of a chief justice, Cons.t1tu

and as many judges, not exceeding fiftt'en (b), as His Majesty ~l~h of 

may think fit to appoint. [court&s. 
24 25 

VlCt. c. (2) A judge of a high court must be-
104. ss. 2, 

(a) A barrister of England or Ireland, or a member of the 19 ] 

Faculty of Advocates in Scotland, of not less than five 
years' standing; or 

(b) A member of the Civil Service of India of not less than 
ten years' standing, and having f01 at least three years 
served as or exercised the powers of a district judge; or 

(c) A person having held judicial office not inferior to that 
of a subordinate judge, or a judge of a. sma.ll CaUse court, 
for a period of not less than five years; or 
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(d) A person having been a pleader (c) of a high court for 
a period of not less than ten years. 

(3) Providt'd that not less than one-third of the judges of 
a high court, including the chief justice, must be such 
barristeril or advocates as aforesaid, and that not less than 
one-third must be members of the Civil Service of India. 

(" 

(a) Thcre are four chartered high courts: at Calcutta, Madras, 
Bombay, and Allahabad. 

(b) Ther(' is pOW!'T in all cases to raise thE' number to this maximum. 
(r) The word' pleadpr' in the enactment reproducpd by this seetio,n. 

apparently includes everyone who has for kn years been allowed to 
, plead' in the Indian sense, i. e. to act as a barrister in the high ('ourt, 
though not a barrister or member of the Faculty of Advocates. 

97.-(r) Every judge of a high court holds his offict' 
duriug His Majesty'li pleasure (a). 

(2) Any such judge may resign his office, in the case of the 
high court at Calcutta, to the Governor-Gt'nt'ral in Council, 
and in the raRt' of any otitN high rourt to the loonl 
Governmt'nt of tht' province in whirh th(' high rourt is 
established. 

(a) As to tenure during pleasure, see thp note on s. 2I above. 

98.-(r) The chicf justice of a high court has rank an.d 
preced('nce before tht' other judgeR of the same court. 

(2) All the other judges of a high court have rank and 
precedence according to the seniority of their appointments, 
unless otherwise provided by the terms of their appointment. 

99. The Secretary of State in Council may fix the salaries, 
.'l11owances, furloughs, retiring pensions, and (where necessary) 

expenses for equipment and voyage of the chief justices and 
judges of the several high courts, and from time to time 
alter them, but any such alteration does not affect the salary 
of any judge appointed before the date thereof. 

For existing salaries and allowances, see note on B. 80. 

100.-(r) On the occurrence of a vacancy in the office of 
chief justice of a high court, and during any absence of 
such a chief justice, the Governor-General in Council in the 
case of the high court at Ca.lcutta, and the local Govern-
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ment in other cases, is to appoint one of the judges of the ?ther 
. d' fl' £. . £ Judge. same hIgh court to perform the utles 0 c lIe JustICe 0 [24 & 25 

the court until some person has been appointed by His Majesty ~~::'S~'7') 
to the office of chief justice of the court, and has entered on 
the discharge of the duties of that office, or until the chief 
justice has returned from his absence, as the case requires (a), 

• 
(2) On the occurrence of a vacancy in the office of any other 

judge of any such high court, and during any absence of any 
such judge, or on the appointment of any such judge to act 
as chief justice, the Governor-General in Council or local 
Government, as the case may be, may appoint a person, with 
such qualifications as are required in persons to be appointed 
to the high court, to act as a judge of the high court; and 
the person so appoint('d may sit and perform the duties of 
a judge of the court until some person has been appointed by 
His Maj('sty to the office of judge of the court, and has 
entered on the discharge of the dutieR of the office, or until 
the absent judge has returned from his absence, or until the 
Governor-General in Councilor local Government sees cause 
to cancel the appointment of the acting judge (b). 

\a) Apparently thc person appointed to act for the chief justice need 
not be a barrister-judge, though the chief justice himself must be 
a barrister. Sec s. 97 above. 

(b) The appointment remains in force until the occurrence of one 
of the contingencies mentioned in this sub-section, and hence cannot 
be made for a specified time. Probably the 'acting judge' referred 
to at the end of the sub-section is the judge acting as chief justice 
referred to above. There is no limit of time within which the 
appointment must be made. Seo Rao Balwanl Singh v. Rani Kishnri 
L. R. 25 1. A. 54,76. 

Jurisdiction. 

t 1 d b } G Jurisdic-101.-(1} Subject 0 any aw rna e y t 1e over nor- tlOn 

General in Council (a), the several high courts have such of high 
courts. 

jurisdiction, original and appellate, including admiralty juris- [13 Gt-o. 

d' t" f ff 'tted th h' h dIll, c. 63, IC IOn m respect 0 0 ences commI on e Ig seas, an 88. 13, 14. 

all such powers and authority over or in relation to the 2
11

1
1
G6O . 
• c. 70, 

administration of justice, including power to appoint clerks 8. 8. 

and other ministerial officers of the court, and POWOI to make BI~52. 
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s. 156. rules for regulating til{' practice of the court, as are vested in 
ifI~~' them by charter, and subject to the provisions of any such 
l42, s. l1. law or charter, all such jurisdiction, powers, and authority as 
39 &40 
Geo. III, were vested in any of the courts in the same presidency 
~: ~:' SS. abolished by the Indian High Courts Act, 1861, at the date 
4 Geo. IV, of their abolition (b). 
c. 71, bS. 

7, l&7' (2) Each of the high courts at Calcutta, Madras, and 
24 25 
Viet. c. 
104, s. 9.] 

Bombay is a court of record and a court of oyer and terminer 
and gaol delivery for the territories under its jurisdiction. 

(3) Subject to any law which may be made by the Governor-
General in Council, the said high courts have not and may 
not exercise any original jurisdiction in any matter con
cerning the revenue or concerning any act ordered or done in 
the collection thereof according to the usage and practice of 
the country or the regulations for the time being in force (c). 

(a) This power iucservcd by s, 9 ofthe Indian High Courts Act, r861. 
(b) The jurisdiction of thc chartered high courts In India is based 

partly on their charters.. and partly on parliamentary enactments 
applying either to the high courts themselves or to their predecessors. 

The charters are to be found in the Statutory Rules and Orders 
Revised, Vol. VI. 

The statutory enactments still unrepealed with respect to the ju~ls. 
diction of the high court are as follows :-

By s. 13 ofthe Regulating Act of 1773 (13 Geo. III, c. 63) the Supreme 
Court of JudIcature at Fort William was declared to have full power 
and authority to exercise and perform all ciVil, criminal, admiralty, I1nd 
ecclesiastical jurisdictIOn, and to appoint clerks and other mimsterial 
officers, and to form and establIl!h such rules of practice, and such rules 
for the process of the court, and to do all such things as might be found 
necessa.ry for the admmistration of justice and the due execution of 
all or any of the powers which by the charter might be granted a,nd 
committed to the court. It was a,lso to be at all times a court of re<.'ol'd 
and a court of oyer and terminer and gaol delivery in and for the town 
of Calcutta and factory of Fort William, and the limits thereof, a,nd the 
factories subordinate thereto. 

Under s. 14 of the same Act, the new charter of the cOlllot, and the 
jurisdiction, powers, and authorities to be thereby established, were to 
cxtend to all British subjects who should reside in the kingdoms or 
provinces of Bengal, Behar, and Orissa, or any of them, under the 
protection of the Company, and the court was to have full power and 
authority to hear and determine all complaints against any of HiB 
Majesty's subjectt. for any crime, misdemeanourR, or oppressions, and 



HI] DIGEST OF STATUTORY ENACTMENTS 

to entertain, hear, and determine any suits or actions whatsoever against 
any of His Majesty's subjects in Bengal, Behar, and Orissa, and a.ny suit, 
action, or complaint against any person who at the time when the debt 
or cause of action or complaint had arisen had been employed by, or 
been directly or indirectly in the service of, the Company, or of any of 
His Majesty's subjects. 

Section 156 of the East India Company Act, 1793 <33 Geo. III, c. 52~ 
enacted and declared that the power and authOrity of the supreme 
court a.t Calcutta. extended to the high seas, and tt.at the court should 
have full power and authority to inquire, hear, try, examine, and deter
minc, by the oaths of honest and lawful men, being Bntish subjects resi
dent in the town of Ca'\cutta., all treasons, murdertl, piracies, robberies. 
felonies, maimingll, forestallings, extortlOn8, trespasses, misdemeanours, 
offences, excesses. and enormities, and maritIme causes whatsoever, 
accordmg to the laws and customs of the Admiralty uf England, donc, 
perpetrated, or committed upvn dny uf the high seas, and to fine, 
Imprison, correct, punish, chastlsc, and reform parties guilty and violatortl 
of thc laws, in like and m as ample manner to all intents and purposes 
as the said court might or could do if the same werc done, perpetratcd, or 
committed within the linnts prc&cribed by thc charter, and not other
'ti&c or in any other manner. 

Thc East India Act, 1797 (37 Geu. III, c. 142), after providing for 
til(' erection of court!:> of judicature at Madras and Bombay, gave those 
courts, by s_ I I, the jurisdlCtion formerly exercisable by the mayor's 
eourt at Madras and at Bombay, or by the court» of oyel and ternnner 
or gaol delivery there, and declared, by s. 13, tha.t thebe courts were to 
Imve full power to hear and determme aU suit" and actions that might be . . 
brought agamst the mhabltants of Madras and Bombay respechwly 10 

manner prOVided by the charter, subject however to the prOVISO in 8. 108 
of this Digest, 

The Government ot India Act, 1800 (39 & 40 Geo. III, c. 78), 
authorized the gt'ant of a charter for the establishment of a &upreme 
court at Madras. It was (s. 2) to havc full po\tel' to cxercise such civil, 
criminal, admiralty, and ecclesiastical jurisdiction, both as to natives 
and British subjccts, and to be invested with such powers and authorities, 
privileges and Immunities, for the better administration of the same, 
and to be subjcct to the same limitations, restrictions. and control 
within Fort St. George and the town of Madras, and the limits thereof, 
and the factories subordinate thereto, and withm the territories subject 
to or dependent on the Government of Madras, as the supreme court 
at Fort William was invested with or subject to within Fort William or the 
kingdf}ms or provinces of Bengal, Behar, and Orissa. 

The Indian Bishops and Courts Act, 1823 (4 Geo. IV, c. 71, s. 7), 
authorized thl.l grant of a charter for the establishment of a supreme 
court at Bombay with jurisdiction eorrespondmg to that previously 
given to the supreme court at lI{l\dras, and declared, by B. 17, that the 
supreme courts at Madras and Bombay were to have the same powe1'8 
as the supreme court at Fort Willinm in Bengal, 

JuDES! l~ 
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In 1828 an Act (9 Geo. IV, o. 74) was passed for improving the 
administration of criminal justioe in the East Indies. The only 
seotions now unrepealed in this Aot are ss. 1,7,8,9,25,26,56, and lIO. 

By s. 1 the Act is declared to extend to all persons and all places, as 
weU on land as on the high seas, over whom or which the criminal 
jurisdiction of any of His Majesty's courts of justice ereeted or to be 
erected within the British territories under the government of the 
United Company of Merchants of England trading to the East Indiell 
docs or shaU hereafter extend. Sections 7, 8, and 9, whioh relate to 
acoessories, and s. 52, whieh relates to punishments, are apparently 
bupcrseded as to admiralty cases by the Admiralty Offences (Colonial) 
Act, 1849 (12 & 13 Vict. c. 96), and the Admiralty Jurisdiction (India) 
Aet.1860 (23 & 24 Vict. c. 88) (see 'l'ke Queen Empre.s8v. Barton, I. L. R. 
16 Cal. 238), and as to other casel! by the Indian Codes. 

&lction 26 lays down a rule for interpreting criminal statutes, corre
bPonding to thc rule cmbodied for India in the General ClausC!:; Act of 
1897, and for the {Tnited Kingdom in the Interpretation Act, 1889. 

bcctlOn 56 extends to liritish India the provisions previously enacted 
for England by 9 Geo. IV, c. 31, 8. 8, with respect to offences committed 
in two difierent placell, or partially committed in one place and completed 
in another, but has been hdd not to make any person liable to punish
ment for a complete offence who \\ ould not have been so lia hle before. 
See Nga Hoong v. Reg., 7 Moo. Ind. App. 72,7 Cox e.C. 489. In this cabe 
"ome Burmese native subjects of the East India Company committed 
a murder on the Cocos Islands, which were then uninhabited islands 
in the Bay of Bengal, within the limits of the Company's charter_ They 
were convicted under the Act of 1828 by the supreme court of Calcutta, 
but the conviction was reversed by thc Privy Council. It was held 
that the place in which the offence was committed was, but the offendcrb 
personally were not, within the jurisdiction conferred by the statute, 
and that the object of the statute was only to apply to the East Indies 
the enactment previously passed for England. 

Section no of the Act of 1828 has been repealed, except so far as 
It is in force in the Straits Settlements. 

The Admiralty Offenceb (Colonial) Act, 184t) (12 & 13 Vict. c. 96), 
t'nacts that if any person within any colony (which is to include British 
India, 23 & 24 Vict. c. 88, s. 1) is charged with the commission of any 
offence committed upon the sea or in any haven, river, creek, or plilce 
where the admiral has jurisdiction, or being so charged is brought for 
trial to any colony, aU magistrates, justices of the peace, public prose
cutors, juries, judges, courts, public officers, and other persoIlS in tho 
colony are to have the same jurisdiction and authority with respect to 
the offcnce as if the offence had been committed upon any waters situate 
within the limits of the local jurisdiction of the courts of criminal 
justice of the colony. 

The Act further enaets (Il. 3) that where any person dies in any colony 
of any stroke, poisoning, or hurt, having been feloniou!lly stricken, 
poisoned, or hurt upon the sea, or in any haven, rivcr, creek, or place 
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where the admiral has jurisdiotion, or at any place out of the oolony, 
every offence oommitted in respect of any suoh oa.se, whether a.mounting 
to the offenoe of murder or of manslaughter, or of being a.ocessory before 
the fa.ct to murder, or after the fact to murder or manslaughter, may 
be dealt with and punished in the colony as if the offence had been 
wholly committed in the colony; and if any person is charged in any 
colony with any such offence resulting in death on the sea, or in any such 
haven, &'c., the offence is to be held for the purposes of the Act to have 
been wholly committed upon the sea. • 

The Admiralty Jurisdiction (India) Act, 1860 (23 & 24 Vict. c. 88), 
provides (s. 2) that where any person within any place in India is charged 
with the commission of any offence in respect of which jurisdiction it; 
given by the Act of 1849, or, being so ch&orged, is brought for trial under 
that Act to any place in India, if before his trh11 he makes it appear that 
if the offence charged had been commltted ill that place he could have 
been tried only in thc supreme court 01 one of the three presidenClc!! in 
India. and claims to be so tried, the fact is to be certified, and he is to 
be sent for trial and tried accordmgly. 

Thc Indian High Courts Aet, r86r (24 & 25 VlCt. c. 104), abohshed 
the t!Upreme courts at Calcutta, Madras, and Bombay, and the Com
pany's courts of appeal at those places, a,nd provided for the establish. 
ment by charter of high courtb at those places. 

Under s. 9, 'each of the high oourts to be ebtablished under lihis 
Aot !!hall have and exercise all such civil, criminal, admiralty a,p.d rice
admll'alty, testamentary, intestate, and matrimonial iuri~ 
original and appellate, and all duch powers and authority for and in 
rdatlon to the administration of justice in the presidency for which 
It ~ etltablished, as Her Majesty may by such letters patent as aforesaId 
gl·.1nt and direct; subject, however, to such directions and limitat1Olll:; 
.1;, to the exercise of original, civil, and cnminal jUflsdiction beyond 
the limits of tho presiden('y towns as may be prescflbed thereby, and 
Mve as by suoh letters patont may be otherwise directed; and, subject 
and without pwjudlCe to the legislative powers in relation to the 
lDll<tters aforebMd of the Govemor-General of India in Council, the 
high court to be establillhed in each presidency bhall have and exercibe 
.. 11 jurisdiotion, and every power and authority whatsoever in any 
lDalmeI' vested in any of the courts in the same presidency Il<bolished 
under this Act at the time of the abolition of such last-mentioned 
com'ts.' 

Section 1 I declares that the existing provisions applicable to thc 
t>upreme court!! are to apply to the high4Jourtti. 

The Courts (Colonial) Jurisdiotion Aot, 1874 (37 & 38 Vict. o. 27), 
ena.cts, hy s. 3, that when, by virtue. of any Aot of Pa.rliament, a person 
is tried in a oourt of any colony (which by s. z is to include British 
lndia) for any crime or offence committed upon the high seas or else
where out of the territorial limits of the colony and of the local juri!!
diction of the court, or, if oommitted within that local jurisdiction, 
made punishll<ble by that Act, he shall, upon oonviction, be liable to 
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GOVERNMENT OF INDIA [CH. 

such punishment as might havc been inflicted upon him if the crime 
or offence had been committed within the limits of the colony and of 
the local jurisdiction of the court, and to no other. Provided that if 
the crime or offence is not punishable by the law of the colony in which 
thc trial takes place, the person shall, on conviction, be liable to such 
punishment (other than capital punishment) as seems to the court most 
nearly to correspond to the punishment to which he would have been 
liable if the crime or offence had been tried in England. 

The Territorial W~ters Jurisdiction Act, 1878 (41 & 42 Vict. e. 73), 
which was passed in consequence of the decision in the Franconia caBe 
(R. v. Keyn, z Ex. 169), and which extends to India, declares that an 
offence committed by a parllon, whether he is or is not a subject of 
Hcr Majesty, on the open sea within thc territorial waters of Her 
Majesty's dominions, is an offence within thc juril:ldiction of the admiral, 
although it may have becn committed on board or by mea.ns of a foreign 
ship, and the person who committcd the offence may be arrested, tried, 
and punished accordingly. Proeeedingll for the trial and punishment 
ot a person who is not a subject of Her Majesty, and is charged w!th 
any such offence as is declared by the Act to be within the jurisdiction 
of the admiral, arc not to be instituted in British India except with 
the leave of the governor· general or the governor of the presideney. 
ltor the purpose of any offence declared by the Act to be within the 
jurisdiction of the admiral, any part of the sea within one marine lcague 
of the coast, measured from low-water mark, is to be deemed to be opeD 
sea within the territorial waters of Her Majesty's dominions. 

Undcr the Colonial Courts of Admiralty Act, 1890 (53 & 54 Vict. 
e. 27), the Legislature of British India may declare certain courts to 
be colonial courts of admiralty, and courts sciaeclared have the admir
alty jurisdiction described in thc Act. Under this power the Legib
lature of India has, by Act XVI of 1891, s. 2, declarcd the high courts 
at Calcutta, Madras, and Bombay, as well as the courts of the recorder 
at Rangoon, the Resident at Aden, and the district COUl·t of Karachi, 
to be colonial courtb of admiralty. 

The Merchant Shipping Act, 1894 (57 &, 58 Vict. e. 60), provideb, 
by s. 686, that, , where any person, being a British subject, is charged 
With having committed any offencc on board any British ship on the 
high seas or in any foreign port or harbour, or on board any forcign 
l:lhip to which he does not belong, or, not being a British subject, l~ 
charged with having committed any offencc on board any British ship 
on the high seas, and that person is found within the jurisdiction of 
any court in Her Majesty's dominions which would have had cogniz
ance of the offence if it had been committed on board a British ship 
within the limits of its ordinary jurisdiction, that court shall have juris
diction to try the offence as if it had been so committed; but nothing 
in this section is to affect the AdmiraltyOffences (Colonial) Act, 1849.' 

Section 687 of the same Act provides that • all offences against 
property or person committed in or at any place, either ashore or 
afloat, out of Her Majesty's dominions by any masier, seaman, or 
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apprentice who, at the time when the offence is oommitted, is, or 
within three months previously has been, employed in any British 
ship, shall be deemed to be offenoes of the same nature respectively, 
and be liable to the same punishments respectively, and be inquired 
of, heard, tried, determined, and adjudged in the same manner Stnd 
by the same courts and in the same places as if those offences had been 
committed within the jurisdiction of the Admiralty of England; and 
the costs and expenAes of the proseeution of any such offence may be 
dlr<'cted to be paid as in the case of costs and ~xpenses of prosecu
tIOns for offences committed within the jurisdiction of the Admiralty 
of England.' 

It seems to follow from these several en8tCtmcnts, and from pars. 29 
and 32 of the Charters, that where a chartered high court exercises 
jurisdiction in respect of-

(I) an offcnce committed on land, both the procedure and the 
substantive law to be applied are those of British India, i. e. both 
the Code of Criminal Procedure and the Penal Code apply; 

'2) an offenee committed at sea by a native of Brithlh India, the 
positIOn is the qame ; 

(3) an offence committed at sea by any other p<'r'wn, whether within 
territorial waters or beyond them, the procedure is regulated hy 
British Indian law, but th(' natur(' of the CrIme and the punishment 
are determined by Enghsh law. 

Sec Queen Empress v. Barton, I. L. R. 16 Cal. 238, and Mayn(', 
('r!m~nlll Law of India, chap. h. 

(r) Thc enactment reproduced by this sub· section was probably 
su~ested hy the Patna case, as to which SE-e StE-phcn's Nunc! me r (nd 
lmpey, ehap. xli. In 1~3 certam licensed liquor. vendors moved the 
high court at Calcutta for a mandamus to compel the Board of Revenue 
to issue rules prescribing the fees payable for hquor licences, but it was 
held that the matter related wholly to the revenue, and that therefore 
by 21 Geo. III. e. 70, s. 8, the high court had no jurisdiction (Re Audur 
Ch1£ndra Shaw, II Beng. L. R. 250). In a later Madras case (r876) 
doubts were expressed as to the extent to which the enactment W88 

still in force, and, in particular, whether it had not been rE-pealed 
('xeE-pt as to land rE-venue. See Collector of Sea Customs v. Panniar 
Chlehambaram, I. L. R. I Mad. 89. In any case it applies only to the juris
diction derived from the supreme court, i. e. to the original jurisdiction. 

102. Each of the high courts has superintendence over Powers of 

aU courts for the time being subject to its appellate jurisdiction, :!~~t with 

and may do any of the following things; that is to say- re~ecdt. to suuor 1-

(0) call for returns; nate 
courts. 

(b) direct the transfer of any suit or appeal from any [Z;4 & 25 

h h f 1 
. . VUlt. c. 

suc court to any ot er court 0 equa or superior Juns- 104, s. 15.) 

diction; 


