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B TPPLEl\lE J"T 
TO THE 

GOVERNJfENT OF INDIA 

• THE Governm<'nt. of India Act, 19]5, if! based upon thl.' 
Dige. t publi. hcd in the third edit.ion of t.he Governm.ent of 
India, and reproduce!'; 1 hr.t nigE''<t with modificat.ions which 
are mainly vC'rbal. 

The corre pondenc<' hetW(C'll the Digest and th!:' Act iR 
<;}1OW11 ill the followin!! Tahl!:' of ( ompari.,on . 

T_ LF. OF (·()~rp.-\ Rl~()X nET'rEF~ DTGEfiT A m ACT. 
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Rf'''lI1rks . 
For ' BJiti.~h India' the Act. subst'· 

t'lte~ the synonymouH expl'ession 
, the territories for the time being 
ve ted in His Majesty in India.' 1>0 
a~ to bring the language iut closer 
('ollfoT':nity with that of the Aot of • 
1858. It al~o incorpora.t.es in the 
text the title' Empt'.ro of Ind·a. '. 

"uus. (3) of R. 2 of Digest omitted I\S 

spent. 

Omitted as ullneuessury now thM lll!' 
t.prm of ofii,e ill redueed to 7 yenrs. 

R. 5 of Art ~JRO eoutaillR words tran • 
ferred from R. 1.'i (I) of I>igCllt. 

In subs. (l) 'India. or of any p rt 
thereof' substitut.ed for • Briti , 
Iildia.'; 'thc 'Ie ying of war, or 
the making of pco.ce, or negot, 11-

tiOIll! or treaties with ny prin "C or 
state' substituted for ' any of ihn 
ma tt.ers aforesaid'. 

Subs. (I) of R. 15 of Dig 
ferred t<l s. 5 01 Act. 
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Act. 
15 
16 
17 
18 
19 

20 

21 
2::: 
23 
24 
25 

26 

2.7 
18 

.!SI 

JU &. 32 ( I) 

31 

32 

33 
34 
35 
36 
37 

Remarks. 

k'1.nguage of proviso altered in Act, 
but without alteration of effect. 

Omitted as unneces" ary. Applie<:tonly 
to officers of the East India Com­
pany. Officers holding under the 
Crown in India hold during pleasure. 

light alterations of language, but no 
alteration of substa.nce. 

Omitted as spent. 
Para.. (c) contains matter which dOES 

not appear in the Digest but has 
been added in order to reproduce 
exactly the existing law. 

, Real or per onal estate' substituted 
for the first ' property', and • real 
estate ' for the second ' property' . 

. Heal or personal e tatc ' substituted 
for ' mova.blc or inImovable pro­
perty , . Power to mortgage con­
fined to real esta.te. Power to ell 
and dispose of and to puroha e or 
acquire property limited to pro­
perty in Brit4sh India. ub . (3) 
of B. 33 of Digest embodied in s. 3 
(4) of Act. 

' India ' Bub titutedfor British Indi ' 

'. 3 of th Act r produc a pro­
ision (9 Edw. 7, o. 4, 4) for the 

appointment of . -ic -preaiden 
hi h do not p in the body 

of th Dig t but is ref ned to in 
no on Di t S. 42 . 

. 41 of the Digest, whi h was merely 
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Dige8t. 

42 

43 
44 
45 

50 

51 

52 

53 

Act. 

39 
40 

41 

44 
45 

47 

50,51 

·Remarks. 
explanatory, is not sp cifically reo 
produced in the Act, but effect is 
given to it by thelanguageoftheAct. 

Not reproduced. The power to ap· 
point a president of the Council is 
virtually repealed by the obliga. 
tion to appoint a yice-presidflot. 

Language changed in consequence of 
the omission of s. 45 of Digest. 

In subs. (1) the wordo . and of all 
matters which ough t, in its opinion, 
to be reported to him, or as to 
which he requires information ' 
added toreproduoeoldenactments; 
. direction and control' oubsti­
tuted for' authority'; . govem­
ment . substituted for' lIuthority ' . 

In subs. (2) power of suspentiion or 
removal added. 

This section of the Act reproduce.,; 
only subo. (1). (2), and (J) of s .. ')0 

of the Digest. The ('f(,C't of subs. 
(4) is preserved by the terms in 
which the Act is drawlJ . The 
powers given by aubs. (5) were ex· 
hausted by the notificatloll in the ... 
Gazette of AUgUbL I, Hill. • e 
8S. l02 (2), 105 and 107 of the Act. 

.After s. 47 of the Act is inserted u. 
nf'W section (4b) requiring eaoh 
QQvemor to avpoint a vice-Vresi. 
dent of . executive counoil. 
note to s. 72 of Digest. 

Omitted as merely explanat.<>ry. 
Provisions of existing law set out 

specifioaJJy, instead of by refer. 
ence. There are Blight difterencee 
between th procedure of the ov. 
ernor-General's Council and the 
prooedure in the Counoilll of Gov· 
ernors. 

Alters . 51 of theAot isinserterla.n w 
section (52) reproducing existing 
provisionsastotheProvinoeofAgra. 



Act. 
19 

53, suh . (1) 

55, sub. (2). 54 
(3). & W 

56 59 

57 tx.J 

58 61 
;9 n:! 
00 '13 , l)Ubti. (I) 

to (6) 
6T 1)4. bubs. (I) 

&. (2) 

62. subs. (I) 

(H, ~UU8. (ol), ')4, sub". Ul. 
(,) (4) 

03. subs. (I). OJ 
(2), ' (3) 

63 subs. (5) 66 
& (6) 
64 67 

6 68 
t..6 6<) 
67 70 
68 71 
6<) 72 
70 

Remark. 

Th h'orda' w'th 01' 
e £'cutivc conn il ' dd . 

·ub·. (2) of 8. 53' sub ituted fur 
P(l1t of sub , (l) of ~. 7,1 of Dig 

L nguage of suh~. C~) in Ac lightly 
altered. 

After [I. 54 of th ct are insert I 
three newl:lootions(55,-6.a d 5i) 
romting to executive coun iI fOJ" 

lieutenant-govemotl:l (see note Oll 

pagc 21 of Dig . ) and a. section 
(58) t'numer&ting existing chid 
commisdionershil . 

Language slightly a.ltered but .rub­
!!tance not cha.nged. 

RepI'oduced with verb I change" 

s. 1.13 (2) of Art provides for tb 
quorum being fixed by rul . 

The Il'fIJI'tDCC to a Pre ident i:; omit­
t rl from ~. 04 t~) of the Act in con­
..equent·c of the oruiR ion of :. l5 
of Digcl:!t. 

Some yerbal ohange1!, The pro\ i­
~iOllB of the Act "hi'h can l>c.' 
altered bv the Govemor-GeneTal in 
Legc;}a.ti~'e onncil re Ip med in 
'chedule V. 

Subs. (4) of . ' 3 of D' ;.;t· co red 
by the ride languag of • 65 (I) 
(f) of. ot. 



'1 IH ' 

71 

72• ubs. tI) 
72, ubs. (2) 
72 , ub~. (3), 

(of) 
72 , subs. l.'i) 

73. subs. (I) 

;3. SUUti. I'::). 

(3), (.\) 

73, SUbb. C'iJ 
74. ~ub. (I' 

74, . UUb. \.2) 

75,I:lU . (1) 

75, suus. (lJ 

75, subs. (3) 

76 
77, mbs. (I), 

(2) 

ii, subs. (3) 
77, sub. (4) 
77, subs. (5) 

lel. 

73,7-1 

74. sub. (r) 
7-, Bubs. (.1) 
75, Rubs. (4) 

75, subs. (I). 
(2) 

73, ubs. (I), 

(3) 
7(1, ~ub~. (r ,I 

7/.) . SUUR. (:1) 

53. llubs. (2) 

'i~. llUti. (1 J 
77. bub;;. (!) 

'JI 

;'b, WU~. (L) 

711, WUUI:!. (1) 

78, subs. (3) 

79 
So, subs. (J) 

&J, ·uus. (3) 
8o,ubs. (2) 
3, Bo, Bubs. 

(3) 
8r.8l 

84 
85 
86 
87 
88 

Remark,l. 
(4) of Aot. A lil:it.oi 10 , all gj,qlntJ\ 
counl,ils i gi\'cn in 'chedul I. 

Heproduccd )\'Ilh difference in lau· 
guage lond arrangement but with· 
out !ut<lratioD of substance. 

In \ irw of rrcent cOllstitutioDal 
challges it. WI R ('011 idered COil· 
wnicnt to recast t.he pro\~il:1ions of 
til(' Digest relatmg 1,0 10cullrgiAla.· 
t ures and to rearrange them on 0. 

:ul1lrwhat different vlan. But tl.r 
diffl'rtlnces are differcnce!! of form. 
not of substance. The Act relllO 
duees in snu tnllPe the provision': 
(.Q br fount! in the third edltlol. of 
til( Digt'~t. 

~. 7f) (2) of the 1 ct does not I 1'l,e'll' 
iJl ] hgest but r('produce~ " jlron· 
~lllll of cxi!: ting Ia.w. 

Till POII!'1' tn constItute ne,,' Iil'H' 
tenallt . governoThbiph has l,eell 
tra.nsferred from IJ!u t \,1 (rdntl!l!! 
t.o Ill{ha" legislation) 1.0 l'a rt \ 
(relating to 10-;:.11 GCl\ l:rII 11l'IJ\~). 

~. 77 (z) of the Act repfQUu('C ill:'\>' 

Yi~iotl of I.:xl"ting la w. :'c·(· hOI t" 
1:'. 7 ~ uf Digl',f. 

>:>. ib (I) of ,\d Jtjll.x.lUC·(' it pro j. 

~iOH lOf ~'Xi8f II " JI\.\\. 

'ul". (1).\ (~) uis. nufl)igesi JOIlI · 
gamatc·l.I aud lallgullge thghtly 
.. It'·fed. 
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&) 

CJJ 

t C)T 

I q2 

93 
94 
q5 
06 

f)7 
98 
91) 

.1 cl. Yt>marl.8. 
Sf} Th" referenOEl to a P Wont is omit-

90 
91 

92 

(13 
(},} 

95. BUUS. (1) 

96 
97 

TOO 

t .t! from Ii. 8g (4) of the ct 111 ('OIl­
equeuOEl of the omission of . 45 

of Digest. 

The power given oy s. 95 (1) (If the 
Act to rein9tate officer'!. ant! s. 95 
(2) of the Act, reproduce provi&i 11 
of exiRting la.w. 

The word~ ' natural born ' in .. 91 
and y2 of Digest are omitted in view 
of s. 3 of tbe British Nationality 
and Sta.tus of Aliens Act. T91.1 
(4 &: 5 r.eo. 5. c. 17)· 

101 !'<ub!<. (2) Subs. (5) of S. 101 of Ad ill n w. 
II) (.1) 

102 

rn3 
TOol, qubs. (1) ;:;;uUo;. (0:: t·o (4) of s. 10 ~ of Act J'('pro ­

ducc rrovisions of c:'l:istin~ lll\\. 

100 105 
101.8\11) .(I).(ol) 106, Hllbs. (:); 

J31. Ruhs. (j) 

103 

106 

']07 

106. subs. (2); 
131, 8ubH. (3) 

107 

108, 131, 
subs. (3) 

IOQ, 131, 

Rubs. (3) 
TIO, 131, 

ub . (3) 
lII, 131 . 

IIUI)ft.. ~ ) 

The provision nil t.() high court!:. heing 
oourts of oyer and terminer and 
jail delivery id omitted from the 
Aot as h<'ing superseded by 24 • 1.5 
Viet. c. lO4, s. 9. and Lett('rs 
Patent i.saued thoreund r. 

Tho provision in s. 107 of _ ct to 
consistenoy with other Act~ repro­
d c & ving in tllt' I'>xi tiug 1& . 

Omittf!d for the l'tlaiOl1 IlJ'llE'arjua in 
the noto to • ~O'j. 
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iae f. 

1 

109 
no 
III 

Ir2 

I13 

H4 
TIS 
j J 0 II, 
JIB 

II9, s us. (I). 

(z) 
uc). !lub~. (3) 

120 

121 

122 

123 
123A 

l _ I 
en. LI 

"tc', 
112, 131, 

ob .. (3) 

II4 
IJ5 

J J6. flubs. (1) 
to (4) 

II7 
118. subs. 0). 

(3) 

I21 

ll2 

125 
127 

JZ(, 

3T. suh . (1). 

2) 

tp 
133 

55. ·lb~. (l) 
63. sub. (7) 
67· f!UhR. (3) 
74. Bull. (5) 
7"UR(0 
So, subs. (3) 
TOI. Kubs. (I ), 

I -+ 
',h. II 

,'ch. III 

ub . (5) of ~. no of Aot reproducr. 
n provision of eiliting law. 

The' provi810n jn R. H3 {zl of Di 
n~ to proyiding a bouse f l' the 
Bi~hop of .aleutta. it; omItted &.' 

rxh,tI1~ted. Subs. (l) of 8. Il8, 
'lnd R~ 11(1 and J 20. of Aot I't' 

P-(>d u('c PT(lYi.-jOns of cxi'lt ing I 

The words n 1')JI1.ring 111 . quare 
lra~kpt, ill tlr· 1 hgcst [Ire repro 

dlllt'd in thr \('t. 

yeal'A . t(1 f.,lJow :)3 '1eo. ~. ('. 52, 
r<. 141. Sc' jJ(It,(' to . II9 ofI ig . t. 
. I.!9 of ,\ct. TI'P roo IlC('S jll'Oyj jot 

of CXiE.l in~ law. 11IHl • 13u (' ·t 
TcpeaJ~ 11th tW'llI.!A. 

, . 13J C:\) of .\'·l is m'\\ ill p 
fOTI!1. and COy! r. .. :--,'h. Y. 
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Tms is a revi ed edition of a book which wa puhli Le 

inr8g8. 
In the YClU' r873 th Lt.'cl'f>tar.yof, t.ato for India nt to 

[,Il GOVl'rnmpnt. of Incli<.l. the rough draft of Il Bill to con, oli­
(lute tbe euactlllt'uts relating to the Gon-rmopnt of India.. 

~ 'This Jr' ft forrued tLo i-mbject of corre:pont!rmce IH-tv.f: n tho 
Indiu,' ()ffiCH. lit the GO\ ermneuf of India. and an am nded 
draft, pmbodying seHral pfllposals for altpl'Iltion of the law, 
wns submitted to th Indi Office 11Y the Government of 
India. in he 11lOnth of FE'hruary, r876. .Uter that dat the 
mutt!'l was ullc)\\'( (1 to drop. 

The CU, e for con,;olidatillg tho Ellglish statute:; rclatin ' 
T lHlia is eXCf'ptiOllJ.lly strong. Tb Gonrnmcnt of In(li~ i~ 

• a subordinate Gon-rrnnnt, haing lJO\H'rS lierin,d from nd 
Illnitcll. bv Acts of ParhnnJ('nt. _H everY turn it runs the 

" - . 
ri:-;k of di~c()\'{'ring that it 11<1:' nnwiUmgl.v tmnsgrcB5<:d one 
'of HlP lilllit. imp(,shl on till.' eXl'rci,:C' of its authority. Tho 

,'enctc[lllcnb (JIl \,!Ji -11 lts unt!lollty J't':'(~ range i)\-er a period 
, of mol'- t Iinll 120 year:" __ ume uf ,ht'~i:l art' expre::,p(l in 
lmgu'1~(l .nit 1'] to til- tim" of Warren Ha ting:-, bu 

tll'plicnHo to the India of t,)-Jay, Cluj ullintdIif,rible xc pt 
o those \\'Lo are CUll\"('r,~aut with lhe ne ,b and Circulll­
. t, nces of lh time,; ill which th(·y were paS~t'<i. In omo 
c os they havtl been dllpliCil.t(·J or tripliC'l.tod by 'llb luent 
nactment~, which reproduce witll slight lUodirlCi tion .• but 

'without expreHs rept-aI, the pro iiou" f e. dier . tatu e ; 
,md the combined ('1'f('ct of tile 'erie::; 01 -nactmt'nt i' nly 
t-o he a certaincd b,Y u careful stu: lind compar' 'OD of tb 
~e\ eral parts. A cODsolid tinrr. ct vo 11 r peal nd \ p r­
sede run th D fort separate statui relatiD" 0 Incli- . 

In l~nglaDd tht' difficulty £ thr L tti IT tht m z 
ttl tive statutt> il:l mitigated hy the cOlltinuit. of 
i ve tru.t1ition. In India there i no lIiuu1. r CO) il1ui '. 

~rb fJaw lcmber of onneiI, ( n whom I h GO\ 
is In iDly dependent fo' uvicu to tb Diltur 
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of hi'! power, bring. with h m from England cilllt'r no 
knowl dge or a cilnty knowledge of Indian u.dmini. tr. ti n, 
and bold~ office only for a Lerm of fl.\ {' yt·ar;-;. The mellllH'l'S 
of the Civil, on;ic who nrc po. tC'd at the, hend-quarters of 
t.he Centr,'!l and Local (ioYernment::; are engagt'd in climbing 
swiftly up the ladder (If preferment, amI rarely pause f r 
many year on the Ralll\' nmg. Hence tl1l' riRk of miscon­
struing adl11inislmtiY/.'I lall, or merluoking ROlD0 impCIl-Lant 
re:;triction on adlllllll~tr'lti\'(' l'(I\\('l":;, j" exceptionally gn'at. 

During variou:; ill\t-},\'.tl,; (If lei~Ulf' aftl'l' Illy l't'tUJ'll flOm' 
india in r 86 I )'l'n~t·d i.11 1 Ir\lllgbt llJ.> to tlalC' Ihp c:om;oli­
dating draft of r87J, HlHI .. ltil,,<\\ Ilu)'t'd to wake It all aCC:lU\lt,e 
reprodud JOB ot IIH l', 'i~1 ill,! ~Loj Ilt l' );\\\ , ThE' r0\· ii'wd druft 
waR snlJluitted 10 tL(· :--\ l')'t·lill.' of ~(Htf'. lJut til(' c:ollelut'oiun 
uJ"j-i ell at, aft!')' tUlll JlIIlIlt';11Iol11 "ill! tilt' (iOH'rtllll(>IJt of 
Iudia. was uOYf'r:oc to Ih' ill1 r"tin('t iUlJ of it cOlltiolidatillg 
llleasure into I\u1iallH:lJ1 ;.\ I h II I' IIJC'. it" as, buw~Y('I', 
'ug~('st(:'d to ill j'j th. ,·It!.,, J111"; It IhC' lmlia (Jflicl' tLnt 
thE' dltlft might, if pul,lj,II'·.1 a~ I tll~~"~1 uj Ille eXl ting law, 
lw u:leful both to th(),. I.!t" 1 t· J.raC'ti('llll~T conCl'rtH:'d ill 
Indian atluJini.;:trat;oll, ,Illd II. ,(wI 'lit ... of In,IHUl admillir.­
hati\t' la y, It ha" ac:('uJ'tlilJ,.:ly l"'l'u made tLl' Ilucl('u, of 
the f'll1owillg pagt'~. 

'nit, filsl cbaptu t:untdill" sudl nn101I'lt of lii~torie;ll mtl'o­
dllCtWll H:-. appl'Hl'! I lJ('e '''';;Il'.\' fo]' tlte 1"lr'l' 1;-;1' o[ llIakillg . 
tllP l'xi.;tilJg law illtdligilil(" '1 III oUI't'e,; !'rVlIJ wllJI:1t 1 h,lVe \ 
dra Yli an' indic:atl'd in a lJOj" ;\ t : I),' I'lld (If till' eha pil'!'. 
'I'here are llluny eXC:l'lll'llt ,..U 11J1l;arlt ,; of Hrit i"h Indian I 

hi tory, uud t he hi~l"ry o[ jl'lrtil'ular il,'riud,.. ha~ bl'ln t rputcd 
\,ith lUore or l"~s fullw·sf) in I h .. hiogrC1.l'iIit's of Indian tates­
mPll, such as those which 11;\\,' itppl'ared III • ir William 
HUllter's serips. Hut a hi"tory (,1 Ull' ri~e and gl'O,vth of the 
Hritio.;lJ Empire in India. OlJ a f>calt· ('umll1cnsur tp wit~l th 
impo tal1ce of the ::lubjecl, f,tjll rl'llHJ.iUb to be wriUt'n. Sir 
Alfrpd Lyall's u.dmirabll' amI t;;uggc:iive Rise and l!.'xpan, 1'011 

oj tlL Brit~sh lJominio1l in illdia appcar::> to me to illdicat " 
b ttor t.han any book "ith \hil'h ill cqunint d, til lim's 
on 'hirh it might bo ·ritten. 

'J'h', ond chapter contains 0. short surumt ry 0 the 
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xisting system of administrative law in India. Thi ha 
een carefully revised in the pres nt edition, and brought up 

,0 date. 
The third chapter is a digest of the existing Parliamentary 

mactments relating to the government of India, with 
xplanatory notes. Thi digest has been fram d on the 

s inciples now usually adopted in the preparation of con­
, idation Bills to be submitted to Parliament; that is to 
; y, it arranges in convenient order, and states in language 
tPpropriate to the present day, what is conceived to be the 
"t t effect · of enactments scatt.ered through several Acts. 
1 h n this process is applied to a large number of enactment 
relonging to different dates, it is always found that there are 
t;lCUnae to be filled, obscurities to be removed, inconsi tencies 
(0 be harmonized, doubts to be resolved. The Legislature 
I"an cut knots of this kind by declaring authoritatively how 

t
he law is to be construed. 'Ihe draftsman or the text­
vriter has no such power. He can merely state, to the best 
f his ability, the conclusions at which he ha arrived, and 
upply materials for testing their accuracy. 

. The fourth chapter, which deals with the application of 
~ nglish law to the natives of India, IS ba ed on a paper read 

l t a meeting of the Society of Companttive Legi lation. It 
"0' ts.to a field in which useful work may be done by tudent 
}f comparativ juri prudence. 

In the fifth chapter I have tried to xplain and illustrate 
he legal r lations between the Government of Briti h India 
md the Governments of the Native ' tates by compari on 

t ith the extra-territorial powers exerci ed by Briti h 
,mthorities in other parts of the world, uch as the countri s 
)vhere there is consular jmi diction, and in particular the 
(llodern protectorate. 'fhe subject i intere ting and 
Important, but full of difficulty. The rule and u age which 
I,overn the relation between tate and peoples of differ nt 
egreos and kinds of civilization ar in a state of constant 
ux and rapid growth, and on many topic dealt ith in his 

1~haptel' it would be un af to lay do, n g n r I propo ition 
I ithout qualifying and guarding w rds. Th re re uick­
ands at every step. 



viii • PREFACE 

ince the date of the fir t edition of this work importa 
chang s have be n made in the Ord r in ouncil whicl 
regulat t~e x rcise of juri diction in African prot ctorat s 
and the jurisdiction ex rcised by th Governor-G n ral i 
Council in the Natiye tates of India ha been brought ink .~ 
line with the extra.-territorial jurisdictionxercis d trnd \ 'f 
authority of the British Crown in oth r parts of the world b) 
shifting its ba is from an Act of the Indian IrgiRla tur 10 t1l1 
Order in Council undcr the Foreign J uriscliction Act 1890 . 

I am indebt d for yalna lI e as. i lance to fri ends both at tll 
India Office al~d in India. Fr('<JlH'l~t rl'f (.~rcnce ba .. also h.J 
made to the mll1utes of ~lr H. I' . Mamf' print ed for tbe Indmd 
Lcgi lali \ Departm('nt in 1t:90. ; 

But although 1 he book ow(':, it origin to an official sug 
gest.ion, and ha. b nefited by the critj(;i:;ms of official Iri nds 
it i in no emt':tn ollicinI pUblicatioll. For any stat menl 
or expressions of opinion I am p('r~olHtll~ and x lu iy ly 
respon ible. 

I haye omitted from this edition cl'rtain l' print. of docu­
ment which are to be found (·l:>('wh rl'. Th chart(>r. f h 
Indian High Court.s are now (0 Le found in Yol. "I oI th 
I tatutory Rules and Ori/ers neri,~ei/. 'l'he firRt ~ bart r lo . 
the Ea t India Company, wit b . orne olllis ions, wllJ be found 
in Prothero, ,'tatutes and COlt. titllliunal J>oclllllents . Th ' 
ot.her illuslratiye docum 'ntR print ·d in eh. yiii of th fir t 

. . \ 

dlt.lOn would find an appropriate plc.t .(. in a ··1 ction f ~ 
document illu trating the cOl1::;t.ituticJl1al hi~tory of 13riti h , 
India. ' uch sel ction would be of greal use to tud nt . 

,SPEAKER' S CoURT, 

January, 1907. 

C. P . hOERT. 

PREFACE TO THE THIR EDITI 

THI edition incorporates tht· t.wo supplem nt r ch pt r 
add d to the s cond dition, ulld mak. 'uch furlb r addi­
tion and alterations as ar' requir d to bring lb b k up 
to date. 

SPE.uum' COURT, 
December, 1914. 

.I. 
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Page 142, note 2 should read : 

Under the Indian Council Act, 1909, there is power to 
constitute executive council for lieutenant-go~ernors. The J 

Lieutenant-Governor of Bihar and Oris a ha -an Executive III 

Council, established in 1912. An Executive Council for the 
United Provinces has b en promised. .' 
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DIGEST F THE LAW RELATI G 

TOTH 70VERNMENT OF INDIA 

CHAPTER I 

m TORIOAL INTRODUCTION 

BRITISH' authority in India may be traced, hi torically, to Twofold 

a twofold ouree. It is derived partly from the Briti h ~~Of 
Crown an Parliament, partly from the Great Mogul and . u;~ .. ,~ y 

In~ 

oth r native rulers of India. 
In England, the power' and privileges granted by royal 

charter to the Ea t India Company were confirmed, upple­
mented, regulated, and curtailed by ucce ive Act of Par­
liament, and were finally tran ferred to the Crown. 

In India, conces ions granted by, or wrested from, native 
ruler gradually established th Company and the Crown a 
territorial sovereign , in rivaliy with other country po rs; 

and finally left the Briti h Crown exerci ing undivided ov­
reignty throughout Briti h India, and paramount authorit 
over the subordinate native tate. 

It is with the d velopm nt of thi power in England th 
we are at pre ent cone med. The hi tory of th t d velop­
ment may be roughly divid d into three period. 

During th first, or trading, period, , hich begins with th 
ch~rt r of Elizabeth in 1600, th E t Indi Comp ny 
prim rHy ad rs. Th njo important m rcantil privi-
1 g ,and for t 0 th ir un h ld sundr f ctori , 

. nst, but tho y ha t 

Burdwan, Midn pur, 
. te f lar • - ~ f - --~+ .... · ... 

Three 
period ill 
his ry of 
constitu­
tional 
d op-

nt • 
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perhaps be most fitly terminated by the gr 

.' in 1765, when the Company become practi 

Bengal, Bihar , and Orissa. 

. 
Land· 
marks of 
first 
period. 

La~ 
ma.rkB of 
second. 
period. 

During the second period, from 1765 to 1858, tho 
are territorial sovereigns, sharing their sovereignty in diu. 

ishing proportions with the Crown, and gradually losing their 

~ercantile privileges and functions. This period may, with 

reference to its greater portion, be described as the period of 

double government, u. ing t he phrase in the sense in which it 

was commonly applied to the system aboli Flhed by t he Act of 

1858. The first direct interference of r arliament with the 

goyerument of India is in 1773, and the Board of Control iR 

established in 1784. 
The third and last period, the period of government by t he 

Crown, begins \lith 1858, when , as an immediate consequence 
of the Mutiny of 1857 the remaining powers of the East India, 

Company are transferred to the Crown. 

In each of these periods a few dates may be Rejected a·s 

convenient landmarks . 

The first period is the period of charters. The charter (If 

1600 was continued and supplemented by other charters, of 

which the most important were James 1'8 charter of 1609, 

Charles II's charter of 1661 , James II's eha.ner of 1686, and 

William III's charters of 1693 and 1698. 

The rivalry between the Old or ' London ' Company and 
the New or ' English ' Company was terminated by the fusion 

of the two Companies under Godolphin's Award of 1708. 

The wars with the French in Southern India betwe n 1745 

and 1761 and the battles of Plassey (1757) and Baxar (1764) in 

Northern India indicate th tran itio.n to" the second period. 
The main stages of the second pel;iod are marked by Act!' 

of Parliament, occUlTm a with one exception at l'f'~lllar in· 

teryals of twenty years. 

North's Regulating Act of 1773 (13 Geo. ITI, c. 63) wa. 
followed by the Charter Acts of 1793, 1813, 1833, and 185. 



HISTORICAL INTRODUCTION 

Regulating Act organized th governm nt of th Bengal 

USllltllilLl.Y and established the upreme Court. at Calcutta. 
Act of 1784 (24 Goo. III, sess. 2, c. 25) establi hed the 

o. III, c. 52) made no material 
in the constitution of the Indian Government, but 

to be contemporaneou with the permanent settle­

of Bengal. 
Charter Act of 1813 (53 Geo. III, c. 155) threw open the 

to India, whilst reR rving to th Company the monopoly 

China trade. 
Charter Act of 1833 (3 & 4 Will. IV. c. 85) terminated 

the trading function of the Company. 

Charter Act of I 53 (16 & 17 Vict. c. 95) took away" 
the Court of Directors the patronage of post in their 

and threw open the coyenanted civil ervice to general 

third period was u hered in by the vernment of Land-
marks of 

Act , 185 (21 & 22 Vict. c. 106), which declared that third 

was to be governed by and in th name of Her Maje ty. period. 

changc wa announced in India by the Queen' Procla-
of November I , I 58. The Jegi lative council and 
courts were e tabli hed on their pre ent ba i by two 

of 1861 (24 & 25 Vict. cc. 67, 104). ince that dat 
p,mien'tarv legi lation for India ha be n confin d to m tt rs 

. The East India Compan . wa no formally di -
until 1874. 
first charter of the Ea t India w d 

in 

states on th 

I Rritish I in; i 11 ia. 

B2 
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Atlantic seaboard. Among these latter Portugal tc 
the lead in developing the Indian trade, and when Pc 
Alexander VI (Roderic Borgia) issued his Bull of May, 14 

dividing the whole undiscovered non-Christian world betT 
pain and Portugal, it was to Portugal that he awarded I 

But since 1580 Portugal had been subject to the Sp: 
Crown; Holland was at war with, pain, and was endeav01 
to wrest from her the monopoly of Eastern trade which 
come to her as sovereign of Portugal. During the cl( 
years of t.he sb .. "teenth rentur:v, association of Dutch mercb 
had fitted out two great expeditions to .Tava by the I 

(1595-6 and 1598-g), and were shortly (r602) to be 
bined into the powerful Dutch East Indi a Company. 
testant England was the political all~- of Holland but 
commercial rival , and English merchants were not prepar 
see the Indian trade pa s wholly into her hands. It W 

the e circumstances that on September 24, 1599, the . 
chants of London held a meeting at Founders ' Hall, unde) 
Lord Mayor, and resolved to form an association for . the 
pose of establishing direct trade with India. But negotia 
for peace were then in progress at Boulogne, and Q 
Elizabeth was unwHling to take a step which would giv' 
brage to Spain. Hence she delayed for fifteen mont 
grant the charter for which the London merchants haC: 
tioned . The charter incorporated George, Earl of Ul 

land, a1 d 2J5 knights , aldermen, and burgess s, by the 
of the . Governor and Company of Merchants of L 
trading with the East Indies.' The Company wer to 
annually one governor and twenty-four committees, 
were to have the direction of the Company's voyage. 
provif?ion of shipping and merchandises, the sale of 
chandiscs returned, and the managing of all other th 
belonging to the Company. Thomas mith, Aldermar. 
London, and Gov rnor of the Levant mpany, WaR to 
the first governor. 

The Company might for filte years' free). ' traffio a~ 



the trade of merchandise by sea in and by such wars and 
pa " ages already found out or which 'hereafter shall be" found 
out and discov, red . " . into and from the East Indip , in tho 
countries and parts of ~sia and Africa., and into and from ,11 
the islands, ports, havens, cities, creeks, towns, and places of 
A.sia and Africa, and America, or any of them, beyond the 
Cape of Bona Esperanza to the'treights of Magellan.' 

During these fifteen years the Company mlght assemble, 
them 'elves in any convenient place, ' ~;thin our dominions 
or elsewhere,' and there 'holcl court' for the Comp ny and 
tho affairs thereof, and, being 110 assembled, might' make, 
ordain, Ilnd constitute such and so many reat-onable law, 
COll. t.itutions. orders, and ordinanc{'l', as to tht'm or the greater 
part. of them being then and there pres(>nt, bh,1l1 seem neee ary 
and cOllwuicnt for the good go 'ernment of the same Com­
pan~ , and of all factor .. , wast.enL lllarinerH, and other offiee~, 
empJoy~d or to be employed ill any of tht'ir voyacres, and for 
the better ad Vllllet'ment and CfJntlllU<lnCe of the said trade and 
traffick.' They might abo illlpoe such pains, punishment" 
and penalties by imprisonmt'nt of body or by fine and 
amercinments, Ilb nilght b 'em necessary or conveni nt for 
ob.,crvntion of tht' e laws and ormnnn<.- s. But their la"s 
and punishments were to be reasonable, and not contrary 
or repugnant to the law, statutes, or custom of th English 
realm. 

The 
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The lQmpan~ ll:light admit int.o th ir body nIl such npplP.ll~ -" 
'co of any member of he ' mpan, , and all such I;cn'ants or 

fact rs of the Company, ( and all uch other' as to tll: majority 

prespnt. at a ' court mj ht 00 thought fiL If any mCl~lbcr, 
having promisl'd to (lontribute t.oward!'! an adyenture of the' 

C,()11lpany, failed to pay his c<>nt,ribution, he might he removed, 
di."cllfrI1l1l'hised. and dil'plaepd. 

Point of The points of ("C'nstitutional interest in t.he chant']" of 

W01lattui~. Elizabeth an the eOll!'ltitution of the COJ1lpan~'. its pri,i)egeb, 
te t in an its lecril:;luti \"l' })()wer:;. • 
eharter of o· 
Elli:abcth. Th twellt ... ·four t'oJ1l1J1itk('s to \\hom. ~\Ith the gon-rnor, 
Constltu· . .l 1 j' . • f 1 I' • b . 
tiOD of 1 entruttt(;'\1 t If' I Irt'l'tJ(111 (I t 1(' ~ 0111 p1tuy s UaInl'Illi, are 

Com :. indi\irluab. l1~lt lXHlie:;. and <If<:' tilt' pr<'d("'{'~kOrS of the Inter' 

dircc-tora. Their a f;t5C' III hI ... · i.' in IiU h"eCj\l(-nt ehart<'rb called -

th", eourt of commit1 ('("1'1, 118 di8tiu;!uir--lll'd from the ('OUN 

_ eneral or gen'.:' 'al ('oUTi. wliieh Unf;\\{'ft; to the . general 

meeting' of mOd{'nl ("011l]>an i (,,6. .. 

TLe mObt notic'c'fI bl(' diffl'lenC'C' })(>t 'H:en the ehart.<-r lIud 

modern in.;trUllll'uts of aSbl)ciation l.f a blluilur character ill 

the ahf><'DCl\ of auy n'ferenC'(' t(, til{' capitul of the mpnllY 

anI! the corresponding qnalificatiul1 uno voting powC'rtl of 

member!>_ It appear from th(' ehart{'J' that the anvcntu '1"1S 

had undertaken t.o ('ontriuut{, towards the' tirt;t yoyagt" certain 

'urn: of monpy, ,\'hich were' I-'<'t 00\\11 and written in n. oo,!k 

for tll t PUl1lOf;(' - 1\ a fnihlrf' to pa~ thl"ir conh-ibution to the 
tre Ul'('~ 'ithill a Rpecified date wali to ul\'ol e 'removal nnd 
di anohisement ' of the default fR. But tbe charter doc» 
not })Ceit, the amount of the several l'o?-tribu ion!:!,l aud for 

all 'fh t appears t() the cOlltf!tr) each adventurer'" , ~o 00. 

equa.:lIy eligible to the office of cOlllmitte ,and to ha vo clpMl 
"oting power in the g nefal ('ourt. The explanation j ·that, 

the C.omphll oll(f(d Ht the ont8<:'1, to the sin pIer and looser 

form of a ':iation to which tho 'ty Vompani t hll1 Ion - d, 
and"btH] helong, and 'hieh 11 pd t·o La kn by th nom 

I 'fb to~al n.mounhub$~JiLcd m s.,'p 
'Were 101 liIubicribc • 



'.regulateq· companies.' The members of ~ch. a company 

.. were 8U bjcct to certain common reWIhitions, and were entitled 
.to ccrtain eommon privilegt's, but each of them traded (Ill lJjs 

'own separate capital, and there was no joint stock. The 

.' trading privileges of the EMt lnella 'Company were ~rved 1 

to the memlX'r&, their sons at twenty-one, and their appren. 

'tice!;, factors, and servtmts. ~ The normal mode of admjs 'ion 

. to full memhcrship of the Company wat! through the avenue 

. .0£. apprenticeship or l'I('rvjc(',' But tlwre WIlS power to admit 

'.~othcrl:l.' doubtJcHs on the t('rms of their offering suitable COll-

.:.tributions to the ndventure of the ('ompuny. 

When an aHsociation of thi~ kind had obtained valuu.ble 

concession..; and privil{·gcR, its natural tendency was to beco.t;ne 

an ~xtremcly CIORC corporation, and to shut its doors to out­

sidt'rs except on pr0hibitory terms, and the efforts of tho eo 

\\ho su'fi{'red from thl' monopoly thus creflted wr'Te directed 
towards reduction of thetlt.' h'nlu;, ThUd by a 8tntut~ of 1497 

the powerful 'lere-hant Ad Vl'nturers tr,~ding with Flanders 

ha~. been required to redut'c to 10 mark!' (£6 138. 41.) the fine 

payable on admitision to their body_ By similar enactments, 

in the s('vcnt{'enth ('entury the· nu!<~ia ('omp<ln; all<.~ Le,ant 

CftD1pan~' were cOlUpt"lled to grnut privileO'es of membership 

on such ClU:') term!! as to rcnder them of m('rely nomin. I value, 

and thus to entitle the companies to wbat. according to Ad ill 

Smith, is the bigho t eulogium "rueh can be ju tly be'towed 

.on a r(~gulated company, that of being merely mete,l>. The 

chnrMr of Elizabeth contaim nothiJl 'pcdfic u to the tennb 

. on which admiFi ion to the pri\iJege of the Comp.·my might be 

obtained by n outHid£'r. It hud not yet been cert inad 

how f l' thotlc privil ges would b<\ ,a.lultbl to ill mbersof the 

'(,~lJllpany, and OlJPr<'st;i,o to jt~ riv la. 

Tho chief pri,ilegc of th C~mpaD.y "a~ the e 'clUtlh' nght 1~' 
of trtldlng l){ hncn gcogt:'aphic~llimitif '\\hich were !lrudi' lly :-r~ 

.' tb ~a.pe of am Hope Ol{ the oue J\llUd ntI th 'trait of 
~lan on.JM otJior, und. which llfter)\al'ds 

us. us the limib of the 
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triction impoRed on ihe right of trading within tOi VRflt 

ana indefinite area was that the C<>lllpany were not to ' \mdet-. 
take or addres any t.rade into any country, port, island. 
ha,en , city. crt'ek, to'\ms or place being already in the 18."'­

ful and actual posRession of any such Christian Prince or 
Stnt-E' as at this present. or at any tim£' h£'reaitkr shall be in 

league or amity with us our heirfl aud successors, and which 

doth not or will not ac('cpt of su£'h trade .' Subject t.o this 
restriction the trade of the 01<1£'1' continent ,,,as allott.l'd to 

the ad.enture1'o \\ith the .~all1(, loyish /,!ranoeur us that wit.h 

which the Pope had granted rigbJfoi of so\(>reignty oyer the 
new contim'nt, and with wwch in our own day iht' continent 
of Africa hnf' l)p('n parcelled out among riyal chart.ered 

companies. The limits of the Engh"h chart.er of 1600 were ' 
identical with the limi1, of the Dutch charter of 1602. and the 

two {'harterl" may be regarded no' the Protetit an t couui-er-chtilli" 

t{l the monopoly claimed undt'r Pnpe Alexander's Bull. 
During the fifl:;t few y<:'aril of theu' exit-Lenee the t\\ () Com­

panies earried on their undertalungs in co-operation with each 
other; but they boon J.x>gan to quarrel, and in 16II we find the 
London merchant~ praying for prote('tiO!1 against their Dutch 
competitors. Projects for amalgamation of lhe English and 
Dutch C<>rupanies fell through. ;md during the greater part vf 

the seventeenth C'f'ntury Holland was the most formidable 

rival and opponent of English trade in the Eal>t.· 
, By virtue of onr PrClog'ltiYc RuyaJ , which we will not in 

that behalf haH: argu<:d or brought in question,' the Queen 

strahly charges and command!; her /:iU bjecta not to infringe 
the privileges grnnt,(,d hy her to the C<>mplJny, upon pain of 
forteitures and ot~er penalties. • 'early a century was to 

elapse before the Parliament of 1693 formally declared the 

exercise of this unquestionable prerogative to be illegal 8.B 

tran.&cending the :p?wers 01 th Crown. But neither at the 
beginning nor at tli end of the seventeenth c<?ntw'y waf:! any 
doubt entertained about the expediency, U8 sP.art from the 
(;onstitutionality, of granting trade monopoly of thil:l dcscrip-


