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. Her Majesty to the same shl!oll.have been previously signified by the 
Secretary of State in Council to the governor-general.' . 

The power given by the Indian Councils Act, 1861 (24 & 25 Vict. 
c. 67, s. 47), would appear from the context to be intended to be exer­
oised for legislative purposes only, and is therefore reproduced below, 
s. 74. That given by the Act of 1865 (28 & 29 Vict. c. 17, s. 4) is wider. 
The Government of India were advised in 1878 that the Act of 1865 
enables the Governor-General in Council to transfer territory from 
a chief commissionership to a presidency or lieutenant-governorship, 
but does not allow the converse. P arliament, it was thought, having 
enacted 17 & 18 Vict. c. 77, s. 3, must be taken to have been aware of 
thc existence of territories called chief commissionerships, and to have 
delibcrately omitted any mention of these in the Act of 1865. Power 
to transfcr from a cbicf-commissionership to a presidency or lieutenant­
governorship, or tbc converse, has now been declared to exist by 
tl.4 (2) of the Government of India Act, 1912. 

On April 24, 1883, a proclamation was issued under 28 & 29 Vict. 
c. 17, s. 4, placing tbe villages of Shaikh-Othman and !mad, near 
Aden, under the Government of Bombay. The section has since then 
been applied to Perim. 

58 . An alteration in pursuance of the foregoing provisions 
of the mode of administration of any part of British India, 
or of the boundaries of any part of British India, does not 
affect the law for the time being in force in that part. 

The power to take territory under the immediate authority of the 
Governor-General in Council (reproduced by s. 56 above) is qualified 
by the proviso that no law or regulation in force at any such time as 
regards any such portions of territory shall be altered or repealed 
except by law fir regulat ion made by the Governor-General of India 
in Council (17 & 18 Viet. c. 77, s. 3). That proviso does not apply to 
chief commissionership which have legislative councils (2 & 3 Geo. V, 
c. 6, s. 3). 

Thc power to fix the limits of !l. province given by 24 & 25 Vi ct. 
c. 67, s. 47, and reproduced by s. 57 above, is qualified by a similar 
proviso, 'that any law or regulation made by the Governor or lieu­
t enant-Governor in Council of any presidency, di\'1sion, province, or 
territory shall continue in force in any part thereof which may be 
severed therefrom by any such proclamation, until superseded by law 
or regulation of the Governor-General in Council, or of the governor, 
or Lieutenant-Governor in Council of the pre irlency, division, province, 
or territory to which such parts have become annexed.' 

The power exercisable under 28 & 29 Vict. c. 17, s. 4. is not qualified 
by a similar proviso. 

59. The Governor of B ngal in Council, the Governor of 
Madras in Council, nd the Governor of Bombay in Counoil, 
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may, with the approval of the ecretary of tate in Council, 

extend t.he limits of the towns of Calcutta, Madras, and 

Bombay respectively; and any Act of Parliament, letters 
patent, charter, law, or usage conferring jurisdiction, power , 

or a,uthority wit,hin the limits of those towns respectively 

will ha,-e effect "ithin the limits as so ext,ended. 

Thi power, which was gh-en by an Act of 1815, appears to be still 
in force, and not to be Rupersecled by the later enl1.ctments reproduced 
above. 

PART VI. 

INDIAN LEGISLATION. 

Lcg~.,lu.l iun by Governor-General in Council. 

60.-(r) For the purposes of legislation, the governor-
general nominate. and ya.rious hodiel'; elect persons rt>sidt>nt, 

in India to he additional memhers of hi . council (a). 

(2) Tht> maximum number of t.ht> a.dditional members of 

Addi­
tional 
me-moors 
of council 
for legis­
lative 
purposes. 
l2~ & 25 the governor-general's council i,; such as to the governor-
Vlct. c. 67, f d 
sa. 9. 10. general rom time to time seem. expe ient , but must be not 

~~.& 34 greater than sixty (b). 

Vict. c. 3· (3) At lea. t one-half of the additional members of the 
8. 3. 
9Edw.Vrr, governor-general's council must. he persons not in the civil 
c. 14. 8S. 
J, 6.J or military senrice of the Crmnl in Tnc1ia , and if any such 

additional member accepts office under the Crown ill India 

his seat as an additional membt>r thereupon becomeR vacant. 

(4) The t.erm of office of an additional member of the 

governor-general's council is three years (c). 

(5) When and so long as the governor-general and his 
council are in a province ad mini. tered by a lieutenant­

governor or chief commissioner, that lieutenant-governor or 
chief commis ioner is an additional member of the council, 

in excess, if necessary, of the maximum number herein­
before specified of additional members. 

(6) The additional members of the governor-general's 

council are entitled to be present at the legislative meetings 

of the council, and at no other. 
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(7) The Governor -General in Council must, with the ap­
proval of the Secretary of State in Council, mak~ regulations 

as to the conditions undcr whir.h and manner in which nomina­
tions and elcctions may be made in accordancc with this 
section , and prescribe the manner in which such regulations 

are to be carried into effcct (d). 

(a) The Legislative Council of the Government of India iR :111 ex­
pansion of the Governor-General's executive council. Its cumbrous 
statut,ory description is 'the Governor-General in Counci l at mcetings 
for the purpose of making laws ami regulations,' but it is referrcd to 
in the Indian Councils Act, Ig09, and is usually described, as the 
Legislative Council of the Governor-General. Ii was constituted by 
the Indian Council' Act, 1861 , in su pcrsession cf the legi~latiye body 
est:1blished under Lhe Act of 1853, :1nd its constitut ion W:1S modified 
by the Indian Councils Act, 18g2 (55 & 56 Vict. c. q). and again by 
the Act of 1909 and the regulations made under it. The qualification 
of residence in India was added by the .Act of 18g2 and continued by 
the Act of 1909. 

(b) The number under the Act of 1861 was not less than ix nor 
more th:1n twel\-e. It W:1S increased by the .Act of 1892 and again by 
the Act of 1909. 

(c) The term is ordinarily three years; but official members and 
those nominated as expcrts hold office for three year~ ('f such shorter 
period as the Govcrnor-Gencral may fix, a nd memberd elected to till 
casual vacancies serve only for the uncxpired portion of their predeees. 
sors' term of office. See Regulation X of 19 u, made umler thc Indian 
Councils Act, 1909. 

(d) As to the eITect of these regulations, sec abo,e, p. 112 and 
Appendix V. 

61.- (r) Thc legi lativc meetings of the goyernor-general's 

council are held at such times and places a the Governor­

General in Coullci l appoints (a). 

(2) Any such meoting may be aujourned by t,he governor­

general in council, or by the person pre iding at the meeting 

if 80 auLhorized by the governor-general in COllllCil (b). 

(a) In practice the meetings are held at D Ihi and imla. There 
are no legislative sessions, but meetings are held whenever it i con­
sidered convenient. A Bill remains in life until it is passed or with­
drawn, or is treatod under the rules of business as dropped. All the 
Acts passed in any ono calendar year are number d in eonseoutive 
order (Act I of r897 and 80 on). 

(b) It would be mor eonveni nt to make the power of adjournment 
exercisable by t he ptJrson presiding, without further authority. 
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62.-(1) At every legislative meeting of the governor­
general'l'l counci l the goyernor-general, or the president or 

meetings. vice-president of the goycrnor-gcneml'. coun cil (a), or some 
of counOlI. 
[24 & 25 other ordinary member of the goyernor-generaJ r,; conncil , and 

~:~c;: ~5~7 ' at least fiftee n additiona l 111e111herl' of that. coun cil must be 
QEd",. present (b). 
VII. C. 4. 
S·4·] (2) At eycry such merting the gOYefilor-grneral, or ill hi s 

abo rnre th r president of the go,rrnor-gr!1eml 's eonn ci l, or 

if there is no pre~idellt, or if the presidcn t is absent., the 

vi ce-prcsident , or. if the ,ire-president iR a bRent, the seni or 

ordinary m(1111)('r of the goyernor-gcneral' R cOlmci l preRent 

nt (he meeting prc:'ldes. 

(3) The perl'lon presiding at a IrgiRlnti \-e mecting of the 

go,ernor-general'R eOll11C'i l has a second or casting \'o1.e. 

(a) Rce ~. 4). 
(u) The quorum at the~(' l('gi,latiYc 111cetingR is now fixed by onc of the 

regulations (Rcg. XIII) of ::\O\'('l11hrr 14, lC)12, lIlade under the Indian 
Councils Ad, 1<)0 <), nt fifteen acldilional111 (,l11hrr~ . 

Lt-?(is· 63.-(1) The Gonr!1or-Gencral in Council haR power at 
lati v(' 
power of legislative meetings to make lam:; (a)-
Govrrnor-
Gcneral in (a) for all perRons, for all courts. and for all places and 
Council. thing:, within British Indi a (I)): and 
[3 & 4 
Will. J\' , (b) for all Briti"h Ruhjpets of Hi :.; Majesty and Rf'lTants of t.he c. 85, SS. 

46,5 1 ,73. GOyernnlPllt of India within other parts of India (c); and 
24 & 25 
Vict. c. (c) for all persons heing nn.tiye Tndiall sllhjeets of HiR 
67, S. 22. 
28&29 Majesty or natiye l ndian officer:.;. solcli('rR. or followers 

;;~~~.c;,2 . in Hi s Majesty'R Indi an forees, Wh(,11 rcsp('ct ively in 

32 & 33 any part of the world, wh('ther within or without Hi s Vict. C. 

98, s. I. Majesty's dominions (d); and 
33 & 34 
Vict. C. (d) for all perRons employed or serv ing in or heJonging LO 

the Royal Indi an Marine (e); and 

(e) for repealing or altering any laws or regulations which 

are for the time being in force in any part of British 

India [or apply to any persons for whom the Governor­

General in Counci l has power to make laws) (f ). 
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(2) Provided that the Governor-General in Council has 

not power to make any Jaw repealing or affecting (g)-

(a) any provisions of thp Government of India Act, 1833, 

except fleet. ionR eigh ty-four anrl cighty-six of that Act, or 

any provi . ions of the Govprnment of India Act, 1853, 

or the Government of India Act, 1854, or the Govern­

Illent of Tncli a Act, IRSR, or the Con'rnll1ent of India 

Act, 1859, or the Tndian ('ouncil;; .t\ (;1, 1861 (It); or 

(b) a;lY Art of Parlianwni passPtl after the year one 

th llsanu eight hundred and Rixt ~ . and extending to 

British India (i); or 

(r) any Act enahling tiw Secretary of State in Council to 

I'lli~e IllOne,\" in the l'nit('d K ingdolll fot' tile guvel'llllll'nt 

of fndi a; or 

(d) the Ar;ny Act (j). or any Act amelHling the same' ; 

and has not PO\\"('J' to make any la\\ afI('l'Iing the (tlIthority 

of Parliament (7.'). or any part of 111<.' unwritten 111\\'" (II' l'OIl­

stitlltion of the 'Pnitp(l Kingdom ()f Gre'at Britain and Ireland, 

whereon may (lepeml ill an," <lpgrCt' tllP allegiance of any 

perRon io the l'rO\n1 of til(' l -nited Kincruom (7). or the 

sove l'e'i gnty or dominion of the C'm\\'n 0\"('1' any part of British 

Indi a (m), 

(3) The Govrrnor-Genera l in ('ouncil haR not po\,e1', \\1ih­

out the pre\-iOllR a pproyal of the SeerC'lal'." of State in Council, 

to make any Jaw empowering any court, other than a high 

court within the' meaning of thil'l Dige':,;t (II), to Rentenee to 

tld puni. hmenL of death any of His :\InjeRt:y"s natural-born 

subject. born in Europe, or the children of such subjects, or 

abolishing any high court \\1thin the meaning of thi Dige t (0). 

(4) Any law made in accordance with Lhis section controls 

and supersede a ny other law or regulation repugnant thereto 

which may have heen previouly made by any authority 
in India (P). 

(5) A law made in accordanc with thi section for the 

Q 2 
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Royal Indian Marine does not apply to any offence 

unles the vessel to which the offender belongs is at the 

time of the commission of the offence within the limits 

of Indian waters, that. is t.o say, the high seas between the 

Cape of Good Hope 011 the Wc 1, and the traiLs of Magellan 

on the EasL (q), and any ierritorial water between those 

limit 

(6) The punishments impm:;ec1 by any such law as last 

aforeRaid for offence>; I11U >;t he similar in character to , and not 

in exc(' R of, the pUlli . hl11cl1t which may at the i i me of 

making th (' law b(' impo>;oc1 for Rimilar offenc(,R und('r the 

Art ~ relating t v IJi s Miije':ly's Navy, except i.haL in the case 

of ]1('r"onR othcr ihan Europeans or Amcricans imprisonment 

for an~' t,erm not ('xcccding f0111'lc(,11 years or transportation 

fur life or any l('s5 term may 1)(' snhRtiintcd for pen a,] . crvjtude. 

(11) The l eg i~latin' powerR of the ,0vernor·General in Council are 
deri\'cd from a series of ena('tment~. 

l ·nder R. 73 of the Go\'ernment of India. Act, J833 (3 & 4 Will. IV, 
c. 85), 'it is la\\ful for th e Raid C:o\·ernor·Genera,1 in Council from 
time to time to make arti cles of war for the government of the native 
officers and soldierR in the militar~' Ren 'iee of the Company, and for 
the admini tration of justice by courts·martial to be bolden on such 
officer. and soldiers, and such articles of war from time to time to 
repeal or vary and amend ; and sucb arti cles of war sball be made and 
taken notice of in the same manner as all oiher the laws and regulations 
to 1'0 made by the said Goyernor·({oneral in Council under this Act, 
and shall prevail and be in force, and Fhall be of exclusive authority 
over all the nati-,c offie ra and soldi('l's in tbe said military service, to 
what.~ver presidency such officers and Roldiers may belong, or where· 
soever they may be serving: Provided nevertbeless, that until such 
a.rticle'! of wa.r shall be made by the said Governor·General in Council, 
any articles of war for or relating to the government of the Company's 
native forces, whi ch at the time of tbis Act coming into operation shall 
be in force and 1ll'e in any part or parts of the said territories, shall 
remain in force.' 

By s. 22 of the Indian Councils Act, J 86J (24 & 25 Viet. e. 67), the 
Governor·('"eneral in Council was empowered at meetings for the 
purpose of making laws and regulations as aforesaid, and subject to 
the provisio[l£l therein contained, 'to make laws and regulations for 
repealing, amending, or altering any laws or regulatiol1B whatever 
now in force or hereafter to be in force in the Indian territories now 
under the dominion of Her Majesty, and to make laws and egulations 
for all persons, whether BritisL or native, foreigners or others, and for 
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all courts of justice whatever, and for all places and things whatever 
within the said territories, and for all servants of the Government of 
India within the dominions of princes and States in alliance with Her 
Majesty; and the laws and regulations so to be made by the G'overnor­
General in Council shall control and supersede all laws and regulations 
in anywise repugnant thereto which sha ll have been made prior thereto 
by the governors of the presidencies of Fort Saint Georgc and Bombay 
respectively in Council, or tho Governor or Lieutenant-Governor in 
Council of any presidency or other tenitory for which a council may 
be appointed, with power to mako hLWS and regulations, under and by 
virtue of this Act: Provided always, that the said Governor-General 
in Council shall not ha\'e the power of making any laws or regulations 
which shall relJOal or in allY way alIeet any of thu pro\~i~ions of this Act: 

, Or any of the pro\'isions of the Go\'emment of India Act, Ili 33, 
and of the Government of IndilL Act, .853, and of the Govern­
ment of India Act, 1854, which after the passing of this Act shall 
remain in f oree : 

, Or any provisions of the Gon'rnmcni of India Act, 1858, or of the 
Government of India Act, 11)59 : 

'Or of any Act enabling the, 'ceretary of State in Council to raise 
money in the United Kingdom for tilC UO\-ernment of India: 

, Or of the Acts for punishing mutiny and desertion 1Il Her Majesty's 
,A.rmy or in Her l\Iaje, ly'ti Indian forceR re>:peeth'ely; but llubjeet 
t o the provision contained in the UO\'CI'l1Ulent of India Act, 1833, 
s. 73, respecting the Indian articles of \nu': 

'Or any pro\'isions of any .Act passed iu this pre.scnt sebtiioll of 
Parliament, or hereafter to bo pa~~ed, or anywise affecting Her 
Majesty's Indian territoric~, or thc inhauitants thercof: 

, 01' which may affect the authority of Parliament, or the constitu­
tion and rights of the Ea:tlndia COlllpany, or any part of the un­
written laws or constitution of the l'nited Kingdom of Great Britain 
and Ireland, whereon Illay depend in any degree the aliegiance 
of any p rtion to tho Crown of tho United Kingdom, or the 
so\'ereignty 01' dominion of tho Crown ovcr any part of the said 
terri torics.' 

By B. I of thc Government of India Act, 1865 (28 &, 29 Vict. c. 15), 
thc Governor-General of India was empowercd, at meetings for the 
purpose of making laws and rcgulations, to make law8 and regulations 
for all British subjocts of Her Majcsty within the dominions of pI'inees 
[Lnel States in India in alli,tllce with Her Majesty, whether in the sen'ice 
of the Government of India or otherwise. 

By s. I of the Indian Councils Act, 1869 (32 & 33 Viet. c. 98), tho 
Governor-General of India in Council was empow(,I'OO, at m tings for 
t!le purpose of making laws and l'ogulations, to mako laws and regula.­
tlOns for all persons being native Iuwan subjects of Her Ma.jesty with­
out and boyond as woll as within the Indian territOl'ies under the 
domiuiooo of Her ·Majesty. And under s. 3 of the same Act a law or 
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regujlJ,tion so llmde is not to be iuvttlid by reason only of its repealing 
or a,ff{'cting ss. 8 1, 82 .83,84.85 . or 86 of the Goyernment of India 
Ad, I 833 . ~ec ti on s 81 t o 83 and 8~ of the Act of 18.B were repealed 
by th{' Rtatut {' Law HeYi~iou Act, I ~V (53 & 5-1 "iet. c. 33 )· 

Th{' Indian Marin{' l::icl'vicc Ad, 18S-1 (..jj & 48 \ ' ict. c. 38 ), givcs 
POW{'l' to lIlake law~ for the Indi;uJ l\lnrillC' N('t'\'icC'. 

Neetiol1 43 of thc (: OYl' l'nnl('nt of India Ad. 1833 (3 & 4 Will. IV, 
e. 85). ('naC't~ that all l aw~ and l'C'gulationH mad(' under that Act , so 
lung as th('y remain u!1l'l'peal{'d . HhaJJ be of the sa llie force a.nd effect 
within and throughuut the Indian tcrrit ol'i e~ :lR any Act of Parliament 
would or ought t o be within th(' 8<lmC t errit ories, and shn.l! be taken 
notice of by al l courts of ju~ti ec what Hocnr within the sn.me territories 
in the Rume manll{'r a~ all )' public Act of Pa rliamcnt would or ought to 
b!' t akennot iee of. and it shal! not bt' lI{'cessary t 0 r!'g i ~te r or pu blish in 
allY court of ju"tiec any law, 01' regulat ions made b)· the said Govornor· 
Ueneral in l'onn('il. Thi~ cnnctlllcnt h", nut been rcpea lcd, bnt t he 
iin;t part of it apjl li e~ in t('!'tus only tu laws made under the power s 
ginll by tlH' .\ ct of 1833. and is not l'P]lroduccd in tile Act uf 1861 , 
or ('xpr('~, l,\' made applic-able to lawti made under thc powers gi\'ell by 
that \.ct. It, rcl' ·tition or application " as probably con~idered un · 
ne('e~,ary in1~(lJ. The e~'i:('ll1ptioll from the obli g<Ltion to reg i~ t{'l', which 
i, in general H'rlJ)~, ,\'i1S enucted with refert'nc{' to thc questions which 
had aribcn a, to the necc,,,it.l' for registering cnactlllent~ mude under 
\'arious btat utor." jiower, conferred bc·fure 1833. 

The power~ of legi,lation l'l'pl'ucluccd in t h i~ iJ ige,t are not cxhaustivc. 
LncIer \'urioub Acts of Parliamcnt the indiu n Lc·gislatul'c, like other 
Bl'iti~1l l egi~iaturcs with limit ed ]Jowcrs, hilS power to make laws on 
partic-uiar subjects \1 ith lJIurc c-xtensi \'e opcration tha n la\I'b made 
under its ordinary ]10\1 er:;. i"ec e. g. the Extradition Act , 18jo (33 & 34 
\'ict. c. 52. H. 11»), the .. hl\C Trade Act, IS7() (39 &40 Viet. c. 4(>, s. z), 
thc Fugitive Off(,lIder~ Ad, Hi1)! (44 &. 45 \'iet. e. 69, s. 32), the Colonial 
Courts of Admiralty Ad. 18vu (53 & 54 \'ict. c. 27), the Coloniall'ro· 
oates Ad, 18')2 (55 &. 5(' "iet. c. 6, H. 1), and tile l\lcrc: hant tlhipping 
Act, 11)~14 (57 &. 51> \·Jet. e. 00, bS. 264, 3()ii. j35, 736) . 

The Jt'ading ('ase 011 the general ])0 \1 erb of the indian Legi~lature 

is The Quan Y. Burah (11)71>), L. H. 3 AjJji. Cas. 889. The Indian 
Legiblatul'e hdcl passed an Act (XXIl of 1869) purportiJig :- First , 
to remo"!; t.he (;aro Hill s from the jurisd icti on of the ordjnary civil 
and criminal courts, and from the law applicable to those courts, and, 
secondly, to ,cst tho administrat ion of oi\'il and oriminal justice in 
t ho~e territories in ollicert; appoin teu uy tho Lieutcnant·Governor of 
ilengal. Tho Ad wa~ to cOllle into operati on Oil a date to be fixed by 
the lieutenant governor. By the niuth HeoLion the li eutel1!tnt.governor 
was clJlpo" ered, uy notification in tbe Caloutta tiazette, to extend all 
or any of the pro\'isions of the Act to certain neighbouring mountainouB 
districts. The valiu ity of the Act, and particularly of the ninth section, 
was queijtionecl, uu t was maintained uy the Judicial Committee of tho 
Privy Council, who held (I) that the Act was 1101. inconsiijLent with tho 
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Indian High Courts Act" J861 (24 & 25 Vict. c. J04), or with the Charter 
of the Calcutta High Court; (2) that it was in its general scope within 
the legislative powers of the Governor·General in Council; (3) that 
the nmth section was cond iti ona l legislation and not a delegation of 
legisln.tive power, and (4) that where plenary powers of legislation exist 
as to particular su bjcds, whether in an imperial or in a proyincial 
legislature, they may he well exerti,'ccl , either abRolutely or condition­
ally; in the latter case IC!l.\·ing to Rome ('xternal authority the time and 
manner of carrying its legitilat ion into efTect, and the area over which 
it i, to ex t- eJld. 

Lord Selbol'l1e, in dtlin'l'ing th(' judgement of the Judicial Com­
mittee, expreH~ed himself as follows: 

, The Indi an Legislatu re has powers expressly li mited by the Act 
of the Imperial P a rlinmcnt which created it, and it can, of course, do 
nothing bcyoJld the limits which circullls(,libc these powers. But, 
whcn acting within theRe limits, it is not in any Rense an agent or 
delegate of the] mp('rial Pariinmcnt, but baR, and waH intended to 
han', plenary powers of Icgislation, as large. and of the same nature, 
as those of Parliament itsclf. The c~tablished courts of justice, when 
a question ariRcs whethcr the jlrescribed limits ha\'e been exceeded, 
must of necessity determine that question; and the only way in which 
they Cf\n properly do so iR by looking to the t!'rm~ of the instrument, 
by whi ch afli l'ln atively the lcgihhttive pO\\'er~ were (' reateel, and by 
which nt'gati\'ely thcy aro l'etitricted. li what Ita~ been done iti legi -
lation within tlte general ~cope of the affil'lllatin' \\C'ld.; which give the 
power, and if it Yiolate~ no eXpl'eRS condition or rcl;triction by which 
that power is limited (in which category would of courtie be included 
any Act of the Impcrial Parliament at nlriance with it), it iti not for 
[my court of jUtitice to inquire further, or to enlarge constructively 
t1lO~e condition~ and l'eHtriction~" 

The sallle principk'H 1][\ \ ' 0 beell ~illce laid down with respect to 
colomal Il"gitilatures ill the ease of Powell \' . Apollo Candle Company 
(1885), 10 App. Ca,:. 282. ~ee also Harris \' . lJacies (1885), 10 App. 
Cas. 279, and Jlfl/8(Jrol'e Y. ('/11111 :J'CWI/(J 'Puy. [1891] L. R A. C. 274 
(the Chinl"sc iDlmigrat iOIl case). 

On the powers of the AUtitmlial1 COlllmollwealth Pltrliament to 
c,;mpeJ attondanc{' of witnesses and production of documents see 
Attorney·General of the COIltIIWIUl'wlth of Australia v. The Colonial 
Sugar R efinin(J Compal/Y aml others, Decembcr 17, 1913. 

In Sprigg v. Siggall, L1897] A. C. 238, it WitS held 011 appeal from 
the Cape that a power for the governor to adcl to the exi ting laws 
already prochtimed and in force in Pondoland such lnw8 as he should 
from time to time by proclamation declnre to be in force in those 
territories, did not l1uthorize the issue of a proclilmation for the Ilrrest 
and imprisonment of a pnrticular chief. 

(b). The expression used in the Indian Counci ls Act, 1861, is 'the 
Indjan territories now under the dominion of H er Majesty.' But '. 3 
of the Indifloll Councils Act, 1892 (55 & S6 Viet. c. q), explains that 
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this is to be read as if the words 'or hereafter ' were inserted after 
'now.' Con 'equently it is represented by British India, which moans 
the territories for the time being constituting British India (see B. 124 

and the not.es thereon). 
(c) The Act of 1861 gavo power to make laws' for all servants of 

tho Goycrnment of India within the dUlJIinions of princes and tates 
in alliance with H er l\1ajesty.' The Act of 1865 gave power to make 
la.ws ' for all British subjects of H er J\1ajest,y within the dominions of 
princes or t ate in I ndia in alliance with H er Majesty, whether in the 
ser\'ice of the Goyemment of Indi a or not .' Consequently it may bo 
argued that the ])o\,er to make laws for sen 'ant of the Government 
of India, a~ distinguished froUl British 8 U bjeets generally, extends 
b<'},ond the Xati\-e ::itates of Indi a. But, haying regaKl to the sense 
in \dlich the phm~c ' princes and :-:;tate~ in alliance with Her Majesty' 
i~ commonly uscd in Acts relating to India , it soems safer to adopt the 
narrower con~ t rlI rj inn and t o t rca t til(: l'xJ>rcs~lons in the Act of 1861 
and in the Act of 1865 as sYl1 onYll1ou ~.l 

Th!' eXJJl'eti~ i on 'GO\'Cl'llUlcnt of India ' iti defined by the IlI(lian 
Gelleral Clf1U~CR Act (X of 1897), in t crlJls which would exclude tho 
loca I COYeI'llUlcnL. But thiti defi nition cloc,' not apply to the con­
struction of an English Act of Parliament, ancl thc expression' servauLs 
of the GO\'l' l'l1Ulcnt of India ' in thc Act of 1861 would doubtless be 
held to include a ll Ser l'<1nts of t he CrO\\"l1 elllployed by or under the 
Goyel'l1ment of lndia, whether directly ellljJloYl·d by the Government of 
India in its narrower SCllbe, or by or under a local Government, and 
whether Britibh subjects 01' not. ::icc the definition of ' Government ' 
in Act X of 1897, s. 3 (21). 

It has been argued that the cxpre.;sion 'British subj ects of Her 
Majesty ' was u~ed in the Act of 1865 in it ~ older and narrower senl'C, 
as not including persons of A~iatic descent. If so, thero would be no 
power under this enactment t o legislate for nati\'es of Ceylon in the 
~ 'izam's t erri tories. In practice, howeyer, the questions referred to 
in thib note do not caUde tl ifficulty becau~(' It wider power to legislate 
for per.<ons and thll1gs outside Brit ish Indi a can uc exercised under 
the Forcign Jurisdiction Act . I 'ee below, Chapter V. 

(d) TLe Inlian Articles of War are contained in Act VIII of 1911. 
The words' or foll owers' do not occur in the Act of 1833, but their 
insertion ~eems to be ju,' ti fied by the Army Act , whieh, after a saving 
for Indian military law I'espetling officers 01' soltliers or followers in 
Hpl' Majesty's Indian furee." being natives of India, enacts (s. 180 
(2) (&) ) th,"\. . For the purposes of this Act, the expression" Indian 
m.li Lary law " means the Articles of 'Val' or othor matters made, 
enacted, or i!' force, or which may hereaft er be made, enacted, or in 
force, under the authority of the Government of India; and such 

1 On generul principles, there would seem to be no objection to legislation 
conferring jurisdiction in respect of an offencc committed by a servant of 
the Crown in any foreign country, where the oficnco consists of a breach oj 
hi8 duty to tlte Crown. 
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articles or other matters shall extend to such native officers, soldiers, 
and foUowers, wherever serving.' 

(c) The East India Company used to keep a small naval force, 
known first as the Bombay Marine, and afterwards as the Indian Navy. 
This force was abolished in 1863, when it was decided tbat the Royal 
Navy sbould undertake the defence of India against serious attack by 
sea, and should also provide for tbe performance of tbe duties in tbe 
Persian Gulf which had been previously undertaken by the Indian 
Navy. After the aboli tion of the Indian Navy, two small services, 
t he Bengal Marine and tbe Bombay Marine, came into existence for 
local purposes, but were fOllnd to be expensive and inefficient, and 
accordingly the Government of India amalgamated tbem into the force 
now known as the Indian Marine. Aeeol'lling to tbe preamble to 
the Indian Marine Service Act, 1884 (-17 &, -IS VicL e. 3S), thiH force was 
, employed under tbo direction of tbe Uo,-ernor-General in Council for 
tho transport uf troops, the guarding of eunvict settlement·, tbe sup­
pression of piracy, the survey of coasts and harbours, the visiting of 
lighthouses, tbe relief of distressed or wrecked ,essels, and other local 
objects,' !tnu was maintained out of the revcnues of India. 

Tho ships on this establishment were Go,-ernment ships, but did 
not furm IHlrt of the Royal Kavy, amI consequently diu not fall within 
the provi 'ions cit her of the Merchant Shipping Acts on the one band, 
or of thc Naval Discipline Act (29 & 30 Viet. e. 1°9) on the otber, or 
of an,Y corre~ponuing Indian ellactments. They were in fact in the 
Rame kind of position as sume of the ye 'sels employed by the Board 
of Trade and by the P ost Office in British waters. Under these cir­
cllmstances it wa ' tbought cxpedient that the Go,-eruor-General in 
Council should haye power to make laws fur the maintenance of 
discipline in their sen -icc; and, accordingly, the Indian Marine Service 
Act, 1884, was passed for this purpose. It enabled the Goyernor­
General in Council, fit legi~laLi,-e meeting,;, to make laws fer all persons 
employed or serving in or belonging to Her Majesty's Indian Marine 
l'mTiee, but the punishment · were to be of the same character as those 
under the Nayy Acts, and the Act was not to operate beyond the 
limits of Indian waters as defined oy the Act, i. e. the old limits of the 
East India Company's charier. Tbe reasons for the limita.tion to 
Indian waters we1'O, duubtle s, that it was desirable to maintain the 
local character of the objects for which, according to the preamble, 
tho establishment was maintain d; tlU1t if, under xceptional circum· 
stancel:!, a ship belonging to the e"taoli.l:!hmont was sent to English 
waLers, on transport service or otherwise, no practical diffieulties in 
m!tintainiJ,g diseipline were likely to arise; and thn it was not desirable 
to give to these ships and to their ollicer8, outside Indian waters, their 
proper sphere of operations, t~ status practically equivalent to tha.t 
uf the Royal Navy. The ollicer .. of tbe Indian Marine Service are 
appointed by the Governor-Genl'l'al in CowlCil, but do not hold com· 
missions from the king, n,nd cunsequently cannot exercise powers of 
command over ofIicel'S and men of the Royal Na.vy. The ships are 
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unarmed, and therefore are practically of no u e for the suppression of 
piracy. In time of war, however, the King may, by Proclamation or 
Order in Council, direct that any ve el belonging to the Indian Marine 
enrice, and the men and offi ers erving therein, shall be under the 

command of the senior naval officer of t he station where the vessel is, 
and while tbe vessel is undtl!" auch cUllunand, it is to be dcemed, to aU 
intent, a vessel of war of the Royal Navy, and tbe men and officers 
are to be under the Naval Discipline Act, and subject to regulations 
is ued by ihc Admiralty with the concurrence of the ecreiary of tate 
for India in Council (47 & 48 Vict. c. 3 . s. 6). 

nder thc power conferred by the Indian brine ervice Act, 1884, 
the Indian Legislature passed the Indian Marine Act, 1887 (Act XIV 
of 1887), wbich e tabJi bed for the Indian Marine Service a code of 
discipline corresponding to that in force for the Royal Navy, and 
declared that Chapter VII of the] ndi!1n Penal Code, 'as to offences 
relating to thc .'\.I·my and Na\ j,' WitS to apply a if Her Majesty's Indian 
Marine Service were comprised in the Navy of the Queen (s. 79). 

On the relations between the Royal Navy and the Indian Marine 
Service, see ihe endence given by ir John He~1; and others in the 
First Report of the Royal Commission on the administration of the 
expenditure of India (1896). 

(f) The words 'or apply to any per OUl:; for whom the Governor· 
General in Council has powcr to make laws' are not in the Act of 
1861, but seem to be implied by the context. 

(g) ' Affecting' would probably be construed as equivalent to 
, altering '. 

(h) The short titles gh'en by the ~hort Titles Act, 1896, are sub· 
stituted in the text for the longer title used in the Act of 1861. It 
will be observed that, subject to the exceptions here specified, the 
Parlia,mentary enactments relating to India may be repealed or altered 
by Indian legislation. Tbis power is saved by the language used in 
produclllg these enactmcnts in the Digest. Soo e.g. s . lOr, r03, 105. 

(i) The language of the Act of r861 is : 'allY provisions of any Act 
passed in this present session of Parliament, 01' hereafter to be passed, 
in anywJ3e affecting Her l\Iaje, ty's Indian territories, or the inhabitants 
thereof.' ee R. Y. :A1eare8, 14 Bengal Law Reports, 106, I T2. 

0) 44 & 45 Vict. c. 58. Under s. 136 of this Act as amended by 
s·4 of the Army (Amendment) Act, 1895 (58 & 59 Vict. c. 7), the pay 
of an officer or soldier of Her Majesty's regular forces must bo paid 
without any deduction other than the deductions authorized by this 
or by any other Act, or by any Royal warrant for the time being, or 
by any law passed by the Governor·General of India in Council. 
Thu the Indian Legislature has power to authorize deductions from 
military pay, but this power can hardly be treated as power to amend 
the Army Act. 

(k) After these words followed in the Act of 1861 the words 'or 
the constitution and rights of the East India Company.' It will be 
remembered that the Company was not formally dissolved until 1874. 
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(l) 'Whereon may depend . .. United Kingdom.' These words 

are somewhat indefinite, and a wide meaning was attributed to them 
by Mr. Justice Norman in the case of In the matter of Ameer Khan, 
6 Bengal Law Reports, 392, 456, 459. In this case, which turned on 
the validity of an arrest under I-tegulation III of 1818, the powers 
of the Indian Legislature under successive charters and enactments 
were fulJy discussed. 

(m) Are the words ' or the sovereignty,' &c., to be connected with 
'whereon may depend ,' or with 'affecting?' Probably the latter. 
If so, legislation to authorize or confirm the cession of territory is 
placed by these words beyond the powers of the Indian Legislature. 
The power of the Crown to cede territory in India and elsewhere was 
fully discussed in the Bhaunagar ease, Damodhar Khan v. Deoram 
Khanji, I. L. R. I Bom. 367, L. R. 2 App. Cas. 332, where the Judicial 
Uommittee, without expressly deciding the main question at issue, 
clearly intimated that in their opinion the Crown possessed the power. 
This opinion was followed by the high court at Allahabad in the ease 
of Lachmi Narayan v. Raja Pratab S'ingh, I. L. R. 2 All. I . See further, 
/:iir H. S. Maine's Minute of 1868 on the Rampore Cession ease (No. 79), 
and the debates in Parliament in 1890 on the Anglo-German Agree­
ment Bill, by which the assent of Parliament was given to the 
agreement for the cession of Heligoland, and in 1904 (June I) on the 
Anglo-French Convention Bill. 

(11) i. e. a chartered high court. See s_ 124. 
(0) This reproduces 3 & 4 Will. IV, c. 85, s. 40, and is the reason 

why t he sanction of the Sccretary of State in Council is recited in the 
preamble to the Punjab Courts Act, 1884 (XVIII of 1884, printed in 
the Punjab Code). 

(p) 'Any authority in India.' The words of the Act are : ' the 
Governors of the Presidencies of Fort St. George and Bom bay re­
specLively in Council , or the Governor or Lieutenant-Governor in 
Council of any presidency or other territory for which II. council may 
bc appoin ted, with power to make laws and regulations by virtue of 
this Act.' 

(q) These were Lhe olc1limits of the Ell. t India Company's charter. 

6 4 .- (r) (a) At a legislative meeting of the governor­
general's council no business shall be tran acted other than 
the consideration of measures introduced [or proposed to be 
introduced] (b) into the Council for the purpose of enactment, 
or the alteration of rule for the conduct of busine at legis­
lative meeting (c). 

(2) At a legislative meeting of the governor-g neral' 
council no motion shall be ntertained other than motion 
for leave to inbl-oJuc a. maUl' into th council for th 

Business 
at legisla­
tive moot· 
ings. 
l24 25 

iet. e. 
67. s. 19. 
9 Edw. 

II, c. 4. 
s·5·J 
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purpose of enactment, or having reference to a measure intro­

duced [or proposed to be introduced] (b) into the council 
for that purpose, [or having reference to some rule for the 

conduct of business] (b). 

(3) It shall not be lawful, without the previous sanction 

of the governor-general, to introduce at any legislative 

meeting of the governor-general s council any measure 

affecting-
(a) The public debt or public revenues of India or imposing 

any charge on thc revenues of India (d); or 
(b) The religion or religious rites and usages of any class 

ui HilS Majesty's subjects in India; or 
(c) 'I'he discipline or maintenance of any part of His 

Majesty's military or naval forces; or 
(d) The relations of the Government with foreign princes 

or States. 

(4) Provided that the Governor-General in Council must, 
with the sanction of the Secretary of State in Council, make 

rules authorizing at any legislative meeting of the governor­
general's council the discussion of the alillual financial state­

ment of the Governor-General in Council and of any matter 

of general public interest and the asking of questions, but 

under such conditions and restrictions as may be in the said 

rules prescribed. Rules made under this sub-section shall 
not be subject to alteration or amendment at legislative 

meetings of the council (e). 

(a) .As to the object with which this scction was framed, see par. 24 
of Sir C. Wood's dispatch of August 9, J861. 
. (b) The words' or proposed to be introduced' and' or having refer­
ence to some rule for the conduct of business' are not in the Act of 
186r, but represent the existing practice. 

(e) Section 5 of the Indian Councils Act, 1909 (9 Edw. VII, C. 4), 
requires rule to be made for the conduct of non-legislative business at 
meetings of the Governor-General's legislative council, and the range of 
business at these meetings has been materially extended by the rules 
so made. See Chapter I. 

(d) The words 'or imposing any charge on the revenues of India' 
might perhaps be omitted as unnecessary . . 
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(e) This proviso reproduces the alterations made by the Act of 1909. 

Under the existing rules the financial statement must be explained 
in council every year, and a printed copy must be given to every 
member. Any member may move resolutions on the financial state­
ment, tbe member in charge bas the rigbt of reply, and tbe discUSBion 
is closed by any observations the member in charge or tbe president 
may think fit to make. At a later stage tbe budget is brougbt forward 
for discussion, but no resolutions may then be moved. 

65 -(I) When an Act has been passed at a legislative Assent of 

meeting of the governor-general's council, the governor­
general, whether he was or was not present in council at 
the passing thereof, may declare that he assents to the Act, 
or that he withholds assent from the Act, or that he reserves 
the Act for' the signification of His Majesty's pleasure 

thereon. 

(2) An Act of the Governor-General in Council has not 
validity until the governor-general has declared his assent 
thereto, or, in the case of an Act reserved for the signification 
of His Majesty's pleasure, until His Majesty has signified 
his assent to the governor-general through the Secretary of 
State in Council, and that assent has been notified in the 
Gazette of India. 

66.-(1} When an Act of the Governor-General in 
COlllcil has been assented to by the governor-general he 
must send to t he Secretary of State an authentic copy 
thereof. 

(2) It is lawful for His Majesty to signify through the 
Secretary of State in Council his disallowance of any such 
Act. 

(3) Where the disallowance of any such Act has been so 
signified, the governor-general must forthwith notify the 
disallowance, and thereupon the Act, as from the date of the 
notificatif)n, becomes void accordingly (a) . 

(a) When an Act bas been pa.ssed by tbe Governor-General in Council 
the Secretary of State usually sends a dispatoh intimating that the 
Act has been considered in ooun il and will be left to it operation. 
But this formal expression of approval is not essential to the validity 
of the ot. 
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Rules fo r 67. The Governor-General in Counci l may at legislative 
conduct of t' f tb l' ' l b ' t h business, mee mgs 0 , e go,ernor-genera s counCl, SU Ject 0 t e 

~:4.& 2S a ent of the go,ernor-general, make rules for the conduct 
, IC., c, 
67, s. 1 .] of business at legislatiye meding_ of t.he connci l, and for 

pre cribing the mode of prolll11lgation and authentica ti on of 
Acts made at such meeting,.:; but any ~m('h rn le may be 

disallmn'd by the Secretary of ~iate in Connri l, and if so 

eli allowed has no effcct. 

A bill, wh en introci ucC'c1 , j~ pu bli~hed in thc officin 1 gazC't tel' in 
Engli~h and the local Yernaeul:w, with a . NtatclUent of ObjectH and 
Rca. OilS,' and n similar eOllr~e i~ usually ncloptcd after eyer)' sub~equcnt 
stagc of the bill at which important amendments ha\'e been made. 
Thus a bill as alllf'nrlprl III C"llllllit tel' iH publi~hl·J II ith tile rC'port of 
the committee explaining the natnrf' of, and reasons for the amendment. 
The draft of a bill is in some ea~e" puhliHllt'tl fol' the purpo"c of eliciting 
opinion, bcfore its iutrocluction into the council. 

,Vhen a bill is introduced, or on some Hub~equcnt oecasion, the 
member in charge of it makes onc or more of thc following moti ons: 

(I) That it be rcferred to a select Clll1lmittee; or 
(2) That it be taken into <:oll~idcration h~' the counci l, eit her nt 

once or on . orne future day to be then Illelltionl.'d; 01' 

(3) That it be circulated for the purpo~e of eliciting opi ni on thereon. 
The usual conr 'e i ' to refer a bill after introduction to a sclect com· 

mittee. It is then considered in counci l after it iH l'C'portcd uy tho 
committee, ,,;th or without :J.ll1endlllcnt~, and is passed, ei ther with 
or without further amend ment. made by tho council. 

Power to 68.-(1) (a) The local Goyernnwnt (b) of any part of 
make fC-
gulations. Briti"h India to which this sect ion for the time being applies 
[33 Yict, may propose to the Goyernor-(i.eneral in Council the draft of 
c. 3, BS. I, 

2.] any regulation for the peace and government of that part , 

"1th the reaRon.· for proposing the regulation. 
(2) Thereupon the Goyernor-General in Council may take 

any uch draft and reaSOllfl into con 'ideration, and wh n any 

such draft has been approved by the Governor-Gen 1'0.1 in 
Council and assented to by the governor-general (e), it must 

be published in the Gazette of India, and in the local official 

gazette, if any, and thereupon has the like force of law and 

is subject to the like disallowance as if it had been made by 

the Governor-General in Council at a legislative meeting. 
(3) The governor-general must send to the I eeretary of 
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State an authentic copy of every regulation to which he has 

assented under this section. 

(4) The Secretary of St.ate may by resolution in council 
apply t~is section to any part of BritiRh India as from a date 
to be fixed in j,he resolut,ion, and withdraw the application of 

, this section from any part to which it has been applied (d), 

(rt) This power was conferred by the Act of r870, with the object 
of providing a more AtllTImary legislat i\Te procedure for the more 
backward jli1rts of British India" The enactment conferring the power 
wa~ passed in consequence of a dispatch froln the Government of Indi a 
drafted by Sir H. S. :Maine, (Sec Minutes by Sir H. S. Maine, Kes. 67, 
69.) The regulations made under it must be distinguished from the 
old l\f.ttdras, Bengal, and Bombay regulations, which were made before 
1835 by the Governments of the three presidencies, and some of which 
are st ill in force. 

(b) ' Local Government' is defi ned by s. 124. 
(e) It will be observed that the Go,ernor·General in Council cannot 

amend the draft. 
(d) The Indian Statute Book has from the earliest times contained 

'deregn lationizing' enactments, i. e. enactments barring, completely 
or partially, the application in the more backward and less ci,ilized 
parts of the country of the ordinary law, which wa~ at first contained 
in the old' regubtions.' These enactments t ook varied and some­
times "Very complicated forms, so that , in course of time, doubt s arose, 
and it becalllf' occasionally a mat tel' of eonsiderablp difficulty to ascer­
tain Whf.1, laws were and what " 'cre not in force in the different· deregu. 
laf,jonized ' tracts. The main object of the Schcclulcd District Act, 
r874 (XIV of 1874), was to proyide a method of remming these doubts 
by means of notificationR to he iSRuecl by the Exccllti"Ve Go,ernnlent. 
The preamble refcrs to the fa ct that' \'ari ous parts of Briti h India 
had ne"Ver been brought within, or had from t.ime to time been remoyed 
from, t be operation of the general Acts und regulations, and the juris. 
diction of the ordinary Courts of Judicature; ' that ' doubts had 
arisen in some caRes as to which Acts or regulations were in force in 
such parts, and in other cases as to what were the bounda,ries of such 
parts; ' and that ' it was expedient to provide readier means for 
ascertaining the enactments i n force in such territories and the boun· 
daries thereof, and for administering the law therein.' The Act then 
proceeds to specify and con titute a number of deregulationized tracts 
as 'scheduled districts,' to give the power of declaring by notification 
what enactments are, or arc not, actually in force in any scheduled 
district, and to provide for extending by notification to any ' scheduled 
~istriet, ' with or without modifications or restrictions, any ~.naetment 
111 force in any part of British India at the llate of the extension. The 
Aot also gives powers to ariJ0int officers for the admini tration of a 
scheduled district, and tl~ regull\te t heir procedure and the exercise of 
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their powers therein, and also to settle questions as to the bQundaries 
of any such tract. A large num of declaratory and extending 
notifications have been issued under the Act. 

Every district to which 33 Yict. c. 3, s. I (reproduccd by this section 
of the Digcst), is made applica.ble thereupon becomes by virtue of s. 1 

of the Indian Scheduled Districts Act, 1874 (XIV of ) 874), a scheduled 
district within the meaning of that Act and of the Indian General 
Clauses Act, 1897 (X of 1897, s. 3 (49))· 

The Scheduled Districts Act, 1874. is immediately followed in the 
Indian Statute Book by the Laws Local Extent Act, 1874 (XV of 1874), 
the object of which is t.o remove doubts as to the application of certain 
enactments to the whole or pa,rticular part of Briti h India. This 
Act also uses the expression' scheduled district,' but in a sense which 
has in the course of time become different from that in which the term 
is used in the Scheduled Districts Act. The lists of scheduled districts 
appended to the two Acts 'wcre originally identical, but since 1874 
Acts have bf'l'l1 pA~o"d which hayc amendcd or partially repealed the 
Jist in Act XIV, but ha,e not in all casco made corresponding altera­
tions in the list annexed to Act XV. Moreo,er, certain regions not 
included in the original schedule ha\"e, by reMon of the application to 
them of 33 Viet. c. 3, s. 1, become ipso facto scheduled districts. The 
Legislative Department of the Go,emment of India has published lists 
of the 'territories which are "dcregulationized," "scheduled," and 
subject to the , tatute 33 Vict. c. 3, s. I, respcctivcly.' 

69. The governor-general may in cases of emergency 

make and promulgate ord.inances for the peace and good 

government of British India, or any part thereof, and any 
ordinance so made has, for such period not exceeding six 

months from it, promulgation as may be declared. in the 

notification, the like force of law to a law made by the 
Governor-General in Counci l at a legislative meeting; but 
the power of making ordinances under this section is subject 

to thc like restrictions as the power of making laws at 

legislative meetings; and any ordinance made under this 
section is subject to the like disallowance as a law passed 

at a legislative meeting, and may be controlled or super eded 

by any such law. 

The power given by this section has rarely been exercised, and 
should be called into action only on urgent occasions. The reasons for 
a resort to it should always be recorded, and these, together with the 
Ordina,nce itself, should be submitted without loss of time to His 
Majesty's Government. 
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Local hegislatures. 

70. The Governor of Bengal in Council, the Governor of 
Madras in Council, the Governor of Bombay in Council, the 

Lieutenant-Governors in Council of the United Provinces of 

Agra and Oudh, the Punjab, Burma, and Bihar and Orissa, 

the Chief Commissioners in Council of Assam and the 
Central Provinces, and any local legislature which may be 

hercafter constituted in pursuance of the Indian Councils 

Act, r86r, are local legislatures 'within the meaning of 

this Digest. 

This section follows su b. tantially t hc definition of ' local legislature ' 
in the Indian Cou nci ls Act, 1892 (55 & 56 Vi ct. c. q, s. 6) , with the 
modifications requ ired by the constitution of local legislatures since its 
passing. 

71.-(r) (a) The legislative powers of the Governor of 
Bengal in Council, the Goyernor of Madras in Council, and 

the Governor of Bom bay in Council are cxerci ed at legislative 
meetings of their respective councils. 

(2) For the exercise of those powers the governors of 

Bengal, Madras, and Bombay re pecti,-ely must nominate 

and various bodies elect persons resident in India to be 

additional members of their council . 

(3) The maximum number of the additional members of 

each of the said councils (besides the advocate-general of the 

province or officer acting in that capacity) is fifty (b). 

(4) In the ca e of the councils of the Governors of Madras 
and Bombay, and if 0 ordered by the Go ern or of Bengal 
in the case of his counril, the advocate-general or acting 

advocate-general for the time being of the presidency must 

be appointed one of the additional memb 1's of the council of 
the governor of that presidency. 

(5) Of the additional members of each of the said councils 

at least one-half must be persons who re not in the civil 

or military service of the Crown in India, and if any uch 
1691 

Meaning 
of local 
legis­
latures . 
[See 55 & 
56 Vict. c. 
14. B. 6.] 

24 & 25 
Viet. c. 67. 

Constitu­
tion of 
legis­
lative 
council 
in Bengal, 
Madras, 
and 
Bombay. 
[24 & 25 
Vict. c. 67, 
SS. 29. 30. 
9 Edw. 
VII, c. 4. 
85. 1,6. 

2 & 3 Geo. 
V, c. 6, 
s. I (b)]. 
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additional member accept offic und r the Crown in India, 

hi eat a an additional member thereupon becomes vacant. 

(6) The t erm of office of an additional member of any 

of the sain. council::; [other than 1.he ad voca,te-general or 

acting ad,ocate-general] (c) is ordina,rily three ycars (d). 

(7) An additiol1a,1 member of lUI) of the sa,id councils is 

entitled to be present at legislatiye meetings of .the council , 

and at no other. 

(8) The Gonrnor-General in Conncil must, with the 

approval of the kecretary of State in COUI1('il, make regula­

tionR (p) fl in ih e C:()l1r1itionR 1111(ler whi ch and manner in 

which nomination and election" arc 1.0 hc madc in accord­

ance with this scction , a,I1U pref;cribe the manner in which 

sU0h regulation s are to be ca,rried into effect. 

(a) Thi~ s('etion ]'E')1rocluces (he pro,i~ionR of the Act of 1801, as 
modified by (he Act of 1909. 

(0) The number under th(' Act of 1861 wa~ not ICRR thnn fonr nor 
more tban eight. 

(c) Tho word~ in Rqll are brackets prohably express I he c/Teet of tho 
Act of r861. but the conRtru(' (i on i, not el('ar. 

(cl) See footnole (c) to scction 60 aboY(', p. 22 5. 
(e) The effect of these regulations is Hllmmarized in Chaptcr I. 

72.-(1) At eYery legislatin mceting of the council of 

the Govcrnor of Bengal, the Goyernor of Madras, or the 

meeting~ Governor of Bombay, the go,emor or some ordinary member 
of councils 
of Bengal, of his council , and at least ten additiona,l mcmbers of the 
Madra.s, . I t b t ( ) and Bom- counci ,mus e prescn a. 

r:I& 25 (2) The goycrnor, if present, and in his absence the vice­
Vict. c. 667 ' president, or, in the absence of the vice-president, the senior 
8S. 34, 3 . 
9 Edw. ordinary member (b) of the Governor's Counci l, presides. 
VII,c· 47·] 

(3) In case of difference of opinion at any such legislative 

meeting, the opinion of the majority prevails. 

(4) In Lase of an equality of votes, the governor, or in his 

absence the member presiding, has a second or casting vote. 

(5) Any such legislative meeting must be held at such time 

and place as the governor appoints, and may be a.djourned by 
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the governor or by the person presiding at the meeting if so 

authorized by the governor. 

(a) By' the R egulations of November r 5, J()09, as amended in T9T2, 
ten additional members are required to be present to form a quorum. 

(b) The expression in the Act of 1861 is 'senior civil ordinary 
member,' and the word ' eilril ' was perhaps intended to exclude the 
local commander-in·ehid, who, howeve r, was an extraordinary member. 
If so, the word has become unn('('cRsary since thc passing of the ~[adras 
and Bombay Armies Act (56 &, 57 \-iet. c. r;2) . The India n Councils 
Act, 1909, requires ihe appointment of a " icc· president to take the 
place of the governor in his ab8e11co. 

73.-(r) The additional members of the Council of the Constitu· 
tion of 

Lient enant-GO\-ern or of Bihar and Oriflsa and thC' members uf levi3. 

t,he councils for IC'gi:-dativC' purposC',; of other lieutenant- ~~t~~~i1s' 
governors and of chief commissioners (II) must be suC'h persons of licuten· 

ant.govcr. 
resident in I nelia as the lieutellan t -gO\ C'rnor or chid commis- nors and 

chief com ­
sioner, wiLh the apprO\-al of the gon'rnor-general, nominates, missioners . 

and persons elected by ntriOlls bodiC's. [24 & 25 

(2) The maximum number of adclitiullal members 0i' ~~~c15~'4~' 
QEdII'. 

mC'mh('rs is , in til(' ('aHe of Bihar and Ori"sa, and of th \"II. c. 4, 

Unit,ed Provinces of AO'ra 111111 OIHlh , fifty ; in the case of 99. TlJ 

the Pnnjah and Burma thirty, and in the cai>e of Assam rJ..-
and the OC'ntml Proyinees tw C'nt.y-five. 

!.j) The maximulll numl)('r of the mC'mbC'rs of any other 

conncil of a li ellt,('na nt -goYC'rnor C'onfltituted for )C'g islat iYe 

purposes is thirty. 

(-+) The term of office of a,n additional n1('m1)('r of the 

Conn cil of t,he Li(,lIlen ant-Go\'ernor of Rihur and Oris. a, and 

of a member of any other liel1t,('na,nt-go \~('rnor's eOl1nC'i l is 

or(linarily Lhree years (b) . 

(5) Tho Governor-General 111 Oouncil nHl,~', with tho 

approval of the, eeretary of , tate in Council, make regu­

lations as to t he conditions uuder which Md manner in 

which nominations and elections aro to he made in accordance 

with this section , ancl pre eribe the manner in which such 
regulati011s lLJ'C Lu bo cJ-rried into effect, (c). 

R '2 
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/ (a) By s. 44 of the Indian Councils Act, 1861, the Governor-General 
in Council was also empowered to extend the provisions of tbe Act to the 
territories known as the North-Western Provinces and the Punjab 

\ rospectively. A legislf1,tive council was established for tho North-
1 Westorn Provinces and Oudb togother (see the powers under the next 

section), by proclamatioll uf Noyember 26, 1886, and tho name of t.he 

Power to 
constitute 
new local 
legisla­
tures. 
[24 & 25 
Viet. c. 
67,8S 46 
49·] 

proyince for which the eouncil Wf1,R eSlnbliRhed was in 1901 alter cl to 
the United Pl'oyinccs of Agm nnd Oudh. LegiRlfttiYo councils were 
e. tabliRhed for the Punjab and BlIrmn by proclamation of April 9. 
1897, for the proYince of Bihnr and Orissa by proclamation of 
March, 1912 (see Act VII of 1912) , for ARsam in 1912. and for the 
Central Provinces in 1913. Under the regulatiois for the constitution 
of these legislati,e councilR a majority of the members of each council 

I must be per ons who Rl'e not in t he civil or military service of the 
\Crown in India. 

(I» Roo footnote (c) to s(;(·tion Go, nbo,e, p. 225. 

(c) This power wn,s gi,cn by til(' Art of 1909. The r('gnlnt,ionR m'e 
to the 80,111(' g!'neml !'ff('ct ns thoRo for l\hdl'ilR and Rom bny. 

74.-(1) The Goyernor-Gcnera) in Conncil may, with the 
preyious approya) of the, ecretary of State in Council, and 

by notification in the Gazette of India, constitute a new 

province for legislati,e purpo, es, and, if necessary, appoint 

a lieutenant-goyernor for any such province, and constitute 

the Lieutenant-Go,ernor in Council of the province, as from 

a date specified in the notification, a 10callegi'3lature for tha,t 

province, and define the limits of the province for which 
the Lieutenant-Goyernor in Council is to exercise legislative 

owers. 

(2) Any law made by the local legislature of any province 

shall continue in force in any part of the province severed 

therefrom in pursuance of this section until superseded by 

a law of the governor-general or of the local legislature to 

whose province the part is annexed (a). 

(a) This section is intended to give the effect of the existing enl1Ot· 
ments in the Act of 1861 (24 & 25 Vict. c. 67, SS. 46-49). which run as 
follows: 

'46. It shall be lawful for the governor-general, by proclamation 
as aforesaid, to constitute from time to time new provinces for the 
purposes of this Act, to which the like provi ions shall be applicable; 
and, further, to appoint from time to time a lieutenaot-go ernor to 
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any province so constituted I1S aforesaid, and from time to time to 
declare and limit the extent of the authority of such lieutenant­
governor, in like manncr as is provided by the Government of India. 
Act, 1854, respecting the lieutenant-governors of Bengal and the 
North-Western Pi'ovinces_ . 

'47. It shall be lawful for the Governor-lkmeral in Council, by 
such proclamation as aforesaid, to fix the limits of any presidency, 
division, province, or territory in India for the purposes of this Act, 
and further by proclamation to divide or alter from time to time the 
limits of any such presidency, division, province, or tel'l'itory, for the 
said purposes. Providcd always, that any law or regulation made 
by the Governor or Lieutenant-Governor in Council of any presidency, 
division, province, or territory shall continue in force in any part 
thereof which may be severed thcrefrom by any such proclamation, 
until superseded by law or regulation of the Govcrnor-General in 
Council, or of the Governor or Lioutenant-Governor in Council of the 
presidency, division, province, or' tcrritory to which such parts may 
become annexed. 

'48. It shall be lawful for every such Lieutcnant-Governor in Council 
thus constituted to make laws for the peace and good government of 
his respective division, province, or territory; and, except as otherwise 
hercinbeforc specially provided, all the provisions in this Act contained 
respecting the nomination of additional members for the purpose of 
lllaking laws and regulations for the presidencies of Fort Saint George 
and Bombay, and limiting the power of the Goyernors in Council of 
Fort Saint George and Bombay, for the purpose of making laws and 
reguJations, and re 'pecting the conduct of business in the meetings 
of such councils for that purpose, and respecting the power of the 
governor-general to declare or withhold his assent to laws or reguJations 
made by the Governor in Council of Fort Saint George and Bombay, 
and respecting the power of Her Majesty to disallow the same, shall 
apply to laws or regulations to be so made by any such Lieutenant­
Governor in Council_ 

'49. Provided always, that no proclamation to be made by the 
G<!vernor-General in Council undcr the provisions of this Act, for 
the purpose of constituting any council for any presidency, division, 
provinces, or territories hereinbefore named, or any other provinces, 
or for altering the boundaries of any presidency, division, province, 
or territory, 01' constituting any new province for the purpose of this 
Act, shall have any force or validity until the sanction of Her Majesty 
to the saDle shall have been previously signified by the Secretary of 
State in Couu'lil to the governor-general.' 

It was under these enactments that local legislatures were established 
for the North-Westbrn Provinces and Oudh (1886), for Burma (1897), 
and for Bihar and Orissa (1912)_ See Act VII of 1912. 

The effect of the enactment,s appears to be that a new lieutenant­
governorship oannot be er ated unless a local legislature is croated at 
the ~ame time, was done in tho last two co. es mentioned abov~. 
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The maximum number of members of any council of a licutonant­
goyernor hercafter constituted i thu·ty. See tbe Indian Councils ~ct, 
1909, Scb. I. 

"ection 3 of tbe Goyernment of India Act, 191 2 (2 & 3 Geo. ,~ , c. 6), 
empowers tbe Go\'ernor-General in Council to establish a l egi~ll1ti\'e 
eouncil for any chief commissioncrship, by proclamation, adapting tbe 
pronsion~ of tbe Indian Councils Acts relating to licutenant,gon-rnor­
ship '. A legislatiye council W I15 established for Assam un l'io\'cmbel' 
Lj. , 1~12, and for the Central Pro\'rnccs in Nonmber, 1913. 

Procedur 75.-(r) At c\'ery mecting of a licuteuunL-gOYCrnol"s 
~tmeCft' 1connCil the lielitenant -gon 'fIl or , or in his' absence the vice­
mgs 0 

hell ton, president of hi,; co uncil , or . ill th(' absencc of the yj ce-president, 
8llt' gO\'er h 1 f 1 'j l' I . Ill' I k i1flr'. t e l1wm '0:-1' c. t H' cuuncl lI g il'st JIl 0 CIa ran ' among 

l~~1I1c~'5 \those holding office under the C'rO\\'!J, presides (a). 

6\!ct. C,_ (2) The legislatj\,c ]l()\\'er.· of the counci l may be exercised 
)/ . s. ,\) . 

<} Edw. vul,)' a t meetings a t which the li eutenant-goYcI'l1or or some 
\"11, e, 4, 
S. 4, ] other member holding olnee under the Crown, and a speci fied 

P owers of 
local 
legisla, 

number of additional JIlcmu(-rs of the council, are present (b). 

(3) In case of clifIerellce of opinion at any mceting of thc 

lieut enant-go\'ernor's coull l' iJ , jf th ere is an equality of Yotcs, 
the lieutellant -go\-crnol' 0 1' other p('r;;on presidillg has a. second 
or casting yotc. 

(Il) The Indian Count"ib Act , 10()<), requires the Ul']loinlment of 
a \'ice'l'rc~idellt to take the place vf the lieutenant -gu\'cl'llur in hit; 
ab"cl1C(J. 

(/; enG.er the Hcgu!atiulls of J()!)!) <1,' "melldl·d in 1<)12 there arc 
required tu he pre~ent, ill unlcr tv form a quurum, t ell additional 
Jl1('mberb jJl tbe case uf the Cuullcil of B ihar amI Oris~iL a Ill! tcn 
Illelllbers IJ1 the C<l"e uf the L'nitetl l'W\'illCCS, eight jn tho l!a~e uf 
tbe Punjau and i\.\)sall1, amI bix in the cabe uf Burma. 

76.-(r) Thc local legislaim'e of any province III India 

may, subject to Lbe provisions of this DigesL, make laws for 

ture. the peace and good government of the territorics for tho timo 
[24&25, .. . 
Viet. e, 67 . uemg COLsLltuimg that provmce (a). 

~~.42, 43, (2) The local legislature of any province may, with the 
55 & 56 
Viet. e. 
14. 8.5 ' ] 

previous sandi on of Lbe governor-general, but nOL otherwise, 

repeal or amend as to that province any law or regulation mado 

by any authority in India other than that loeallegislature (b). 
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(3) The local legislature of any province may not, without 

the previous sanction of the governor-general, make or take 

into consideration any law-

(a) affecting the public debt of India, or the customs duties 

01' any other tax or duty for the time being in force and 

imposed by thc authority of the Governor-General in 

Cow1cil for the general purpose& of the government of 

Illdia; or 
(b) regulating a~y of the current coin, or the issue of any 

bills, notes, or other paper currency; or 
(c) regulating the conveyance of letters by the post office 01' 

messages by the elecLrie telegraph within the province; or 

(d) altering in any way thc Indian Penal Code (c); or 

(e) affecting the religion or religious rites or usages of any 
cla:;s of Hi:; Majesty 's subject:; in India; or 

(f) affecting the discipline or maiutenance of any part of 

His l\1ajcsty':; naval or military forces ; or 
(g) regulating patents or copyright; or 

(h) affecting the relations of the GOyernmellt with foreign 

princes or States. 

(..J.) The local legislature of any proyinee has not po weI' 

to make any litw affecting any Act of Parliament for the 

time being in force in the province (d). 

(5) Pronded that an Act or a proyision of an Act made 

by a local legislature, and subsequently assented to by the 

governor-general in pursuance of the provisions contained in 

this Digest, is not to be deemed invalid by reason only of its 

requiring the previouB sanction of the governor-general under 
this section . 

(a) Tho (lovornor·Ooneral in Council has concurrent power to legis­
boo for a prvvinoe under .. local Icgisl .. turc. In practice, however, 
this power is not, unless under very exceptional eircumstances, exer· 
cised as to matters within the 00mpetenoy of the local legislature. 

(b) Under the Act of 180y a locallegislatul'e oould not alter an Aot 
of the Government of India pa sed a.fter the Act of 1861 ca.me into 
operation. Consequently the spbere of operations of the local 1 g' • 
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latures wa often inconveniently restricted by the numerous Acta 
pas ed by the Governor·General in Council since 186r, particularly 
by such general Acts as tho Evidcnco Act and the Easements Act. 
The provision reproduced in SIl b·soetion (2) was inserted in the Act of 
1892 for the purposo of removing this inconvenience. 

(e) Sir Charles Wood, when Secretary of State for India, in a dis· 
pat ch datcd Dccember I, 1862, addressod the Government of I ndia as 
follows : 

'Cases, no doubt, will occasionally occur whon special legislation 
by the local GoYcrl1ments for ofJences not included in tbe Penal Code 
will be required. In theso casc the general rulo should bo to place 
such ofJollces under pcnalties already assigned in thc Code to acts 
of a similar eilaracter. This mOlle of legislat ion, though MJ addition 
t o, cannot bo doemed an !dteration of the Ponal Code ; but if any 
deviation is eOllsidel'ed neeessary, then the la,w roquires that your 
prc·.-ivu~ ~anctlOn should bo oblainerl. 

'It wa' the intention of H cr Majosty's Govcrnment that, excopt 
in local and peculiar circumstanccs, tho Codc should contain the whole 
body of penal legislu.tion, and that a ll additions or modifications 
':Illgge:;ted by experience should from timo to t ime be incorporated in 
it. And the duty of maintaining thiti unifonnity, of course, devolves 
upon your Excellency in Council. 

, As a gcner3.1 rulc, for the guidance of the local councils, it would 
probably be expedient..-and thi.~ appear' also to bo your own view­
that all bills containing penal clauses should be submitted for your 
pre\-ious sanction.' 

In eonseCJ.uence of this dispatch all Bills introduced into a local 
legislature and containing pcnal clau~e aro requirod to be scnt to thl' 
Govcrnmcnt of India for cOl1:ideration a~ to tho ponal clauscs. 

As to what would amount to an :.Llteratioll of the Ponal Codc, soo 
MinLte' by Sir H. I' . Maine, Nos. 5 and G. 

(d) Among the Acts which a local lcgi~iature c,tnnot ' a/Tcet ' is the 
Indian High Court ~ Ar·t, 18(ll (2~ & 25 VicL c. 104), and, (;ollsoquen tly, 
quei'tions ha\Te arisen a to tho validit y of lawti aiTocting tho jlll'i 'diction 
of the chartered high court. It has been held that the Govornor of 
Bombay in Council has power to pa s Acts limiting or r guiating the 
jurisdiction of the courts cstablishcd by the locallcgislaturo, and that 
such Acts are not void mcrely becauso their indirect effect may be to 
increase or diminish the occasions for the exercise of the appellate 
jurisdiction of tho high court (Prem8hankar llaghunathji V. Government 
of Bombay, 8 Born. H . C. Rep. A. C. 1. 195). Also that the Bombay 
Legislative Council has authority to make laws regulating the rights and 
obligations of the subjects of the Bombay Government, but not to affect 
the authority of the high court in dealing with those rights and obliga­
tions (Collector of'J.'hana v. Bha8kar Mahadev llheth, I . L. R., 8 Born. 264)' 

The power of the Governor·General in Council to affect by legislation 
the prerogative of the Crown is expressly recognized by statute (see 
below, 8. 79). It may perhaps be inferred that the locallegisla.tures 
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do not possess this power. But see Bell v. Municipality of MadraIJ, 
25 Mad. 474. 

. 77.- (1) At a legislative meeting of the Governor of 

Bepgal in Council, of thc Govcrnor of Madras in Council, 
of the Governor of Bombay in Uowlcil, or of the Lieutenant­

Governor of Bihar and Orissa in Council, and at a meeting of 

any other Lieutenant-Governor or any Chief Commissioner in 

Council, 110 business may be transactcd other than the con­

siuerat.ion of measures introduced [ I' proposed to be intro­

duced] (a) into the cowlCi l for tbe pmpose of enactment, or 

the alteration of rules for the conduct of business at legislative 
meetings (b). 

(2) At any such meeting no motion may be entertained 
other than a motion for lcaye to introduce a measme into the 

council for the purpose of enactment, or having reference to 
a measure introduced [or proposed to be introduced into the 
council for that purpose, or having reference to some rule for 

thE' conduct of busine 's] (a). 

(3) Provided that the Goyernors in COlU1cil of Bengal, 
Madras, and Bombay respectively, and the Lieutenant­
Governor or Lieutenant-Governor in Uouncil or Chief Commis­

siOller of every proyince must, with the sanction of the 

Governor-General in Cou!lcil, make rules for authorizing at 
allY legislati vc meeting of their re 'pecti ve councils the dis­

cussion of thc annual financial statement of their respective 

local Governments aud of any matter of general public interest 

and t.he asking of questions, but under such cOllditions and 
restrictions as may in the rules applicable to those councils 
respectively be prescribed. 

(4) It is not lawful for any member of any such council 
to introduce, without the previous sanction of the governor 
or lieutenalit-governor or chief commissioner, any measme 

affecting the public revenues of the province or imposing any 
charge on those revenues. 

(5) Rules for the eonduut of business at legislative meetings 
of the Govemor of Bengal in Cuuneil, of the Govornor of 

Business 
at legis. 
lative 
meetings. 
[24 & 25 
Viet. c. 67. 
8s·37, 
38,48. 
9 Edw. 
VII, c. 4, 
s. 5.] 
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1ad1'as in Council, of the Governor of Bombay in Council, 
or of any Lieutenant-Governor or Chief Commissioner in 
Council, may bc made and amcndcd at lcgislativo moetings of 

the cowlCil, subject to the assent of that governor or licuLenant­

governor or ehid commissioner, but any such rule may be dis­

allowed by the Goyemor-General ill COllllCil, and if so disallowed 
shall haye no cffcct: Vroyided that rules madc ullder this 

section with rcspect to the discus:;ion of the allllUal financial 

r;tatement or of any mattrr of gcncral public interest or the 
a:;king of que:;tion:; are Hot to be :;ubject to amendment as 
aforesaid. 

(a) The words in SqUUl'C brackets n,re noL ill the Act of 186r, but 
rcpre~ellt the existing lil'lle! icc, 

(b) The range of bu~int's~ at Illeetillg~ o[ tht'HC legi~latil'c councils 
j'ati bccn materially cx(endt'd uy ~ . 5 of the lndian CowlCils A<.:t, 1909, 
and the rules made under it. 

Assrnt to 78.-(1) When an Ad has been pa:;:;rd at a meeting of 
Aets of tl . I fl' h' f local legis, Ie COUllel 0 a go\'ernol', Icutcllant-gO\'el'llOr or c It' com-
laiurcs. mi siollt'r, the ((OH'1'1101' 01' licutcnant-govel'llor or chief 
[24 &. 2" e 
Viet. c.)67, commit;siolll'r, whether he \I·Ll.' or was not present in COlU1Cil 

:r',3~':j0' at the pas:;ing of the Act, may declare that ho assents to 

or withholds his assent from t.he Ad. 

(2) If he withholds hit; a:;sent from any such Act, tho Act 
has no effect. 

(3) If he assents to any such Act he must forthwith send 
all authent.ic copy of the Act t.o the go\'cl'llol'-gencral, anti 

the Act has not validity until the goyerJIor-genoral has 

as ented theret.o, and that assent has been sigllified by tho 

governor-general to, and published by, the governor, lieuiellallt­
governor, or chief commissioner. 

(4) Where the governor-genoral withholds his assent from 
• any such Act he must signify to the governor, lieu Lenant­

governor, or chief commissioner in wriLing his reason for so 
withholding hi assent (a). 

(5) When any such Act has been asosented to by the 

governor-general, he must send to the Secretary of tate 
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an authentic copy thereof, and it is lawful for His Majesty 

to signify through the Secretary of State in Council his 

disallowance of any such Act. 

(6) Where the disallowance of any such Act has been so 

signified., the governor or lieutenant-governor or chief com 

mi ssioner must forthwith notify the disallowance, and there­

upon the Act, as from the date of the notification, becomes 

void a,cconling ly. 
(a) Assent has been withheld on ono or more of the following 

grounds: 
(I) thllt tho pl'illciple or policy of tbe Act, or of some particular 

pl'o\'i~ion of tbe Act, i,' unsound; 
(2) that the Act, or some pro\-ision of the Act, is ultra vires of the 

local legi~lat ure ; 
(3) thllt the Aet i~ defcctivc in form. 
With resped to (3), the rceent practice vi the Govcrnment of India 

has boen Lo avoid criticism of the drafting of local Bills or Acts. 

l' alidit!J of Illd ian Lates. 

79. A lnw made hy any authority in India is not invalid Rcmo\-al 

solely Oll account of allY olle or more of thc follo\\'iug rca 'ons: 

(1) in the case of a I.nr mad.e by the Goycrnor-Gcneral in 

Council, because it afIeds thc prerogati Ye of the Crotl'll (a); 

(2) in the case of any Ja\\', beeau 'C the requisite proportion 

of members not holding oflicc unde!' the CrmYll in India 

was not cOlllplete at the date of it~ introduction to the 

Council or itl:) cnactmeJlt; 

(3) in the case of a law made by a locallcgislature, beeause 

it cOllfers on ll1agistl'ate~, being ju lices of the peace, the 

same jurisdictioll over European British subjects a that 

legislature by Acts duly made could lawfully confer on 

magistrates in the exercise of authority oyer natives in 
the like cases (b). 

(c£) This saving docs not appeal' t o apply to tbe locallogi 'latul'es. See 
note (d) on s. 76. As to tho prerogativos of the Crown, . ee note (a) 
on s. 36. 

(b) An Indian Act (XXII of 18jo) was pa ed to confirm certain 
pr~vious Acts of the Mach'as and Bombay legislatures which had been 
adJudged iuvlJ,litl on the ground of interference with the right.'! of 
European British subjects. See R. v. RIXLY, 7 Born. Or 6, and the 

of doubts 
as to 
mlidiLyof 
certain 
laws. 
[24 & 25 
Yict. c. 
67, ss. 14, 
:q, 33,48• 
34 & 3S 
\'ict. c. 
34, s. 1.] 
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speeches of Mr. FitzJames tephon in the Logislative Counoil in 1870, 
Procoedings, pp. 362, 384. As Indian legislation could not confer on 
locallegi latures the requis~to power in tho future, it was conferred by 
an Act of Parliament in 1871 (34 & 35 Vict. c. 34). 

PART VII. 

ALARlES, LEAVE OF An ENCE, VACATION OF O]j']j'ICE, 

TEMPORARY ArPOINTMEN'l'S, &C. 

Salaries 80.-(1) There arc to be paid to the Governor-General of 

:~c:l~r India and to the other persons mentioned in the First 'ehedule 
governlor- to this Di!!est. out uf 1 he revenuE'S of India, such salaries, not 
gLocm - . 
ao.d cer- exceeding in any case t.he maximum specified in that behalf 
tam other . . 
oflicia.ls in 1Il the said schedule, and sueh allowances (if any) for eqUlp-
India. 
[33 Geo. 
III, e. 
52. s. 32 . 
3&4 
Will. IV. 
c. 85. ss. 
76,77· 
16& 17 
Yict. c. 
95. s. 35 -
24 & 25 
Vict. c. 
67. s. 4. 
43 Vict. c. 
3, 8S. 2,4·] 

Dlent and voyage, as the ,'ecrctary of State in COlU1cil may 

by order fix in that behalf, and subj ect to or in default d any 
such order, as are now payable. 

(2) Provided a follows: 
(a) An order affecting salaries of mcmbers of the Governor­

General's council may not be made without thc con­
currence of a majority of votes at a meeting of the 

Cowlcil of India ; 
(b) If any person to whom this section applies holds or 

enjoys any pension or salary, or any office of profi.t under 

the Crown or UllnE'r any public office, his salary under this 
section must be reduced by the amount of the pension, 

salary, or profits of office so held or enjoyed by him; 
(c) Nothing in the provisions of this section with respect 

to allowances authorizes the imposition of any additional 

charge on the revenues of India, 

(3) 'rhe salary payable to a person undcr this section com­

mences on his taking upon himself the execution of the office to 
which the salary is attached, and is to be the whole profit or ad­

vantage which he enjoys during his continuance in the office (a), 

(a) The salaries of the governor-general, governors, and members 
of council were fixed at what is shown as the maximum in the First 
Schedule by 3 & 4 Will. IV, e. 85, s. 76 ; but were there declared to be 
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subject t o such reduction as t he Court of Directors, with the sanction 
of the Board of Cont rol, might at any time tlimk fit. 

The salary of t he commander·in·chief and of lieutenant·governors 
was fixed at 100,000 Company's rupees by 16 & 17 Vict. c. 95, s. 35, 
but the salaries so fixed were declared to be subject to the provisions 
and regulations of the Government of India Act, 1833 (J Will. IV, c. 85) , 
concerning the salaries thereby appointed. 

The view adopted in this Digest is that these salaries can be fixed 
at any amount not exceeding the amounts specified in tbe Acts of 1833 
and 1853. Tbe power to reduce has been exercised more than once, 
but it is open to argument whether the power to reduce involves a power 
to raise subsequently. 

The aUowances for equipment and voyage of the officers mentioned 
in the First Schedule (and also of the bishops and archdeacons of 
Calcutta , Madras, and Bombay) may, under the Indian Salaries and 
Allowances Act, 1880 (43 Vict. c. 3), be fL,ed, altered or abolished by tbe 
Secretary of State in Council. But not hing in that Act was to authorize 
the imposition of any additional cbarge on the revenue.~ of India. 

Sub·section (3) is taken from s. 76 of the Act of 1833. 
Under 33 Geo. III, c. 52, B. 32, a commander·iu·chief was not to be 

entitled to any salary or emolument as member of cou ncil, lmless it was 
specially grant.ed by the Co,?rt of Director. 

The sah1.r i e.~ and allowances now paid under t be enaetments repro· 
duced in this Digest are as follows : 

Officer. 

Viceroy and Governor-General . 
Governors of Bengal, Bomhay, anti Mad ras 
Commander-in-Chid . 
Lieutenant-Governor , 
Mcmber of Govcrn or- GC'neral's C:ouncil 
Mcmber of COIIDC'i l, Bengal, Madras, and 

Bombay. , , 
Chief JusiicC', Ualcll ltn. 
Puisne Judges, Cn.lcllita 
Chief Justice, Madras, 
Puisne Judges, Mn.dras 
Chief Justice, Bombay 
Puisne Judges, Bombay 
Bishop of Calcutta, , , . 
Bishops ot Madras and Bombay 
Archdeacon, Un.leutta, ., .'. } 

Madras . 
Bombay, 

SaJ.ary. 

Rs. 
2,50 ,800 
I, ::!O,CXX> 

I,OO,<X>O 

1,00,000 

80,000 

64,000 
7 2 ,000 

48,000 
6o,exx. 
48,000 

60,000 
48,000 
45,980 
25,000 

Pay as Senior 
Chaplains 

+ RS·3,200 

Equipment 
and Voyage. 1 

£ 
5,000 
1,000 

500 

300 

,- 300 

I 
} 300 

1 Thes.e allowances are not pay.\ble unless the officor is resident in Europo 
at the tune of the appointment. Sma.ller allowances arc payable if the 
offi o()r is then l'flsident elsewhere. 
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Leave of 81.-(r) The Governor-General in Council and th'e Gover­

:!>eS!~c:r:o nors of Bengal, Madras, and Bombay in Council respectively 
of co&uncil. ma\- grant to anvof tl10 ordinary membcrs of their respective 
[24 '25 J .1 

Yict. c. councils leave of absence wlder mcdical cert ificat,e for a period 
6j, s. 26.] 

not exceeding six months. 

(2) \i\There a memhcr of counci l obtftins kave of absence 

in pnrsuftnce of thi,; section, he retainfl his office during his 

abflenrc, and on his retun1 a,Jl(1 rrsumption of his duties is en­

titled to receive hftlf hi,; sala,ry for the period of his absence; 

but if hi ab,;ence exceeds six mont hfl hi· office becomes vacant. 

Provision 82.-(r) If thr Gowrnor-General , the Governor of Bengal, 

:~;~nc!' Madras or Bombay, or the commander-in-chief of His 
lndia Majesty's forces in Inrlia, and, sllhjrct to the foregoing pro-

or pr . . fl' D' I f 1 'f l' ,inec. Vl Ion. 0 t 11. Igest as to ea\-e 0 a )flenCe, 1 any ore mary 

Ht ~.('~~ member of the council of the Go,ernor-General, or of the 
B·

G
37. I" Go,ernor of Bengal, Madras or Bomhay dr]1Mts from India 

j co. , 
c. 56 , s. 3· intending (0 return to Europe, his orTice thereupon heCOllH'R 
3 & 4 
Will. IV, vacant (a). 

~'~5ilr{f: [(2) No act or declaration of any gowrnor-general , governor, 
and l'J'ict. or memher of council, other than as aforesaid, except, a 
C·47· 

declaration in writing U1Hler hand and scftl, delivered to 

a . ecretary to the Gonrnmcnt of India or to the chief 

secretary of the presidency wherein he is, in order t,o its being 

recl)rded, shuJ! he deemed or helrl ftS a resigna,( ion or surrender 

of his office (h).] 

[(3) If the governor-genoml, or any ordinary member of 

the governor-general's counril, leaves India otherwise than 

in the kno\\'J1 actnal Rervice of the Crown, and if any 

governor, lieutena,nt-governor, or ordinary member of a 

governor's counci l leaves the presidency to which he belongs 

otherwise than as aforesaid , his Ralary and allowances are not 

payahle during his absence to any person for his use (c).] 

[(4) If any such officer, not having proceeded or intended 

to proceed to Europe, dies during his absence and whilst 

in tending to return to India, or to hiR pro id ney, his salary and 
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allowances, will, subject to any rules in that behalf made by 

the Secretary of State 1n Council, be paid to his personal 

represen 1,a ti ves. 

(5) If any such officer does not return to India or rus 

presidency, or returns to Europe, his salary and allowances will 

be deemed to have ceased on the day of his leaving India or 
his presidency (d).] 

(a) Under the Act of 1793 .13 Geo. III, c. 52, s. 37 , 'the departure 
frurn India of any governor-general, governor, member of council, or 
commander-in-ehief, with intent to return to Europe, Rhall be deemed 
in litw a resignitt.ion and avoidance of his office,' and his arrival in any 
part of Europe is to be it 8\1 fficirnt indication of such intent. The Act 
of 1833 (J & 4 Will. IV. c. 85, s. 79) E'nitct~ in itlmoRt identical wordQ 
tbat the return to EuropE', or departure from India with intent, to 
return to EuropE', of any governor-gencral of India. governor, member 
of council. or eommander-in-chief, is to be drrmed in law a resignation 
and avoidaneo of his office or employment. TheRc pro\-isions have 
becn qualified as to members of council br the power to grant sick 
leavo under the Act of 186! (see s. 82). But when tho Duko of Con­
naughL wi shed to v isit, Engln.nd in tho .Tubilee year during his term 
of office as eommandor-in-ehief in til(' Bombay Presidency a special 
Act had 10 be paSRed (50 Viet.. ses . 2, C. 10) . 

(0) This sub-section reproduers 11. pro,ision in R. 79 of the Act of 
1833, whi ch was copied from a similar proYision in tho Act of 1793. 
Tho provision possibly arose out of the circumstances attending Warren 
Ha~tings's rCRignation in 1776 ( ee 11.bo>o, p. 64), but does not appear 
to bl' observed in practice. 

(c) This Bub-section i inte:1dod to reproduce as far as practicable 
the effect of tho en11.ctmcnts still in force on this subjrct, but their 
language is not clear. and was framed with reference to circumstances 
which no longer exist. 

, oliion 37 of tho Act of 1793 enact that' if any such go,ernor­
general or any oihcr officer whair\Ter in the Reno-icc of the aid Company 
shall quit or leavo tho presidency or setLlemont to which he shall 
belong, other t han in the known actual servicc of thc ~aid Company, the 
sala ry and allowances appertai ning to his office shall not be paid or 
payablo during hi absenco to any agE'nt or other person for his use, 
and in t he event of his not returning back to his station at such 
presidency f)r sottlement, or of his coming to Europe, his salary and 
allowances shu.1l be deemed to have ceased from the day of his quitting 
such presidency or ettlomont, any law or usage to the contrary notwith­
standing.' 

An Act of 1826 (7 Geo. IV, c. 56, s. 3), afLer ref~rring to t,his provi ion, 
enacts that tbe 'Company may cause payment to be made to tbe 
repreRentativ s of officers ill their service, oivil or military, wbo, baving 
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quitted or left their tations and not having proceeded or intended to 
proceed to Europe, intending to return to their sta.tions, have died or 
may hereafter happen to dio dnring thoi r temporary absence within the 
limits of the said Company's charter or at the Capo of Good Hope, of 
such salaries and allowances, or of such portions of salaries and allow­
ances, as tho officers ~o Jying would hltve been entitled t,o if they had 
returned to their stal ionto' 

Section 79 of the Act of 1833 en art,s that' if any such governor­
general or member of council of Indi(\, shall leave I,he said terri~ories, 
or if any governor or other officer what,evcr in the service of the said 
Company shall le(\,ve the presidency to which he shall belong, other 
than in the known actu(\'l RE'rvico of the said Company, the salary and 
allowances appertaining t,o his office shall not bc p(\,id or payablo during 
his absence to (\,ny :1gcnt or othcr person for hi , nse, and in the event of 
his not returning or of his coming to Enrope, his sa1:1ry and all owancos 
shall h ... rl"",med to ha\'c ('('(\,sed from 1110 dlty of his Ic(\,ving the said 
territories or the presidency to which hn may have belonged. Provided 
that it sh(\,ll bc lawfnl for the aid Company 10 m:1ke such payment as 
is now by law permitted to bo mi1cle to the representatives of their 
officers or ervants who, h(\'vi ng left' thpir staLions inLending to return 
thereto, shall die during their absencr.' 

An Act of 1837 (7 Will. IV, c. -1-7) eni1cts that these provisions in the 
Acts of 1793 and 1833 are' not to extend to Lhe case of any officer or 
servant of the Company under tho mnk of governor or member of 
council who Rhall quit Lhe presidency to which he shall belong in conse­
quence of sickness under such rulcs as may from time to time be estab­
lilihed by the Governor-Geneml of India in Council, or by the Governor 
in Council of such presidency, as the case may be, and who shall procoed 
to any place within tho limits of the East Indi(\, Company's charter, or 
to the Mauritius, or to the island of St. Helona, nor to the case of any 
officor or servant of the said Company under such rank as aforesaid who, 
with tho permission of the Government of the presidency to which 
he shall belong, shall quit such presirlcncy in order to proceed to 
an0ther presidency for the purpose of embarking thence for Europe, 
umil the departure of such officer or servant from such last-mentioned 
prooidency with a view to return to Europe, so as that tho port of such 
departure for Europe shall not be more diHtant from tho place which hl' 
shall have quitted in bis own presidency than any port of embarkation 
within such presidency.' 

These rules were to require the approval of the Court of Directors 
and the Board of Control. 

Finally, s. 32 of the Act of 1853 (see s. B9 of the Digest) declared that 
'Nothing in any enactment now in forco, or any charter relating to the 
flaid Company, shall be taken to prevent tho establishment, by the 
Court of Directors (under the direction and control of the said Board 
of Commissioners), from time to time, of any regulations which they 
may deem oxpedient in relation to the absence on sick leave or furloug!:. 
of all or any officers and persons in the service of tho si1id Company in 
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India, or receiving Ralaries from the said Company there, under which 
they reRpectively may be authorized to repair to and.reside in Europe 
or elscwhere out of the limits of the said Company 's charter, without 
forfeiturc M pay or salary, during the tim es and under the circum­
stancCR during and under whi ch they may now be permitted (while 
allRe nt from their duty) to reside in places out of India within the limits 
of the said Company's ch ~\l'ter , or during slfch times and under such 
circumstances as by Ruch regulati ons may be permitted.' 

The powers conferred by t he Act of 1853 would seem to override 
the previolls provisions as to salary, bu t not the prcvi ous provisions 
DS to vacat ion of omce. 

(d) The last t wo Huh·sections a rc insC' rtecl as a rough reproduction of 
th !' Aet uf 1826, and of an enactm ent in t he Act of 1853 , but it is 
doubtful whether t hese cnact ments arc still law, and whether they 
arc not sUllerseclcd by regulati ons undcr the Act of 1853. 

83.- (1) Hi s 1\fa jef-: ty may by warrant under his Sign 

MmHl ul appoint a llY person conditiollally t.o succeed to any 

uf thc uffi cC's of gon .'m ur-general , go \-ern or , or ordinary 

lll elll1JC'r uf th e co nll e-il of t.hC' gUYC'rIlor -gC'nC'ral or of the 

govC' rnor of Bengal, ::\IadnlR, or Bom bay, in the event of 

tho oHi co hecomin g Yae-ant , or ill any other event or con­

tingell cy C'xprC'ssed in the a ppoint.ment , and fe\-oke any such 

conditi onal appoin t llH'nt (a). 

(2) A person so condit.i onally appoint C'd is not entitled to 

a ny au thorit y , ;;al ar~', or C' 1ll01Ulllcnt appertaining t o the 

offi ce to which he i ;; appoint ed , until hc i in the actual 

po~sess ion of t.he olfi cC'. 

(a) By 3 & 4 Will. IV, C'. 85, the power of making conditional ap­
point ments to the offices of goYC'rnor-generaL governor, and member 
of the Oouncil of lIla.d ra8 a nd Bombay was Yost I'd in the Court of 
DirC'ct ors, and conscquPlltly i ~ now ve' ted in the 'ccretary of tate 
\21 & 22 Vi et. e. lOG, s. 3). 

Uncl eI' 24 & 25 Yiet. c. 67, s . 5, the power of making conditional 
appointments to the offi eC' of ordinary member of the governor-general's 
council is apparently exercisable eit her by the King, or by the 
Secrctary 'If Staic wi t h the concurrence of a. ma.jority of the Council 
of India. 

In practice, t I,e power is in all these cases exercised by the King 
ouly. 

Condi­
tiona l 
appoint­
ID!'nts. 
[3 & 4 
Will. IV, 
c. 85 , S. 61. 
24 & 25 
Vict. c. 67, 
SS. 2 , 5.] 

8 4 .- (1) If an y per (Ill entitled wlder a conditional Power for 
. govemor-

appomtment to ucceed to the office of governor-general general to 
1691 s 



oxereise 
powers 
before 
taking 
seat. 

258 GOVE RNME NT OF INDIA 

on t.he occurrence of a vacancy therein, or appointed absolutely 

to that office, is in India on or after the occurrence of the 

vaca.ncy, or on or after the receipt of the absolute a.ppoint-
[21 & 22 ment, as the case may bc, and thinks it necessary to exercise 

;~~~·B~63.] the powers of governor-general before he takes his seat in 
cOlU1eil, he may make known by proclamation his appoint­
ment, and his intention to assume the office of governor-

general. 

(2) After the proclamation , and thell ceforth until he repairs 

to the place where the council maya semble, he Jllay exercise 

alone all or any of the powers which might be exercised by 
the Go,C'r11()r-ficncm! in COlllll'il , except the power of making 

laws at legislati,-e meetings. 

(3) All acts done in the council after th e date of the pro­
clamation, but before the communication thereof to the 
council, are yalid, subject, ne,-ertheless, to revocation or 

alteration by the person who ha so a l>umed the office of 

governor-general. 

(4) \Vhen the office of go,-ernor-general is assumed under 
the foregoing pro,-i. ion, if there is at any time before the 
go , ern or-general takes his seat in cQulleil no president of 
the council authorized to preside at legi::;lati,-e meetillgs, the 
,i,::e-president or, if he is absent, the senior ordinary member 

of council then present presides thercm, with the same 

powers as the governor-general would have had if present. 

Provision 85.-(1) If a vacancy occurs in the office of governor­
for tem-
pora~y general when there is no conditional or other successor in 

~~::~tn India to supply the vacancy, the Governor of Bengal, the 
governor- Governor of Madras, or the Governor of Bombay, whichever 
general. 
[3 & 4 has been first appointed to the office of governor by His 

:r~~: ;."62. Majesty, is to hold and execute the office of governor-gencral 
2V4 &, 25 until a successor arrives or until somc person in India is duly 

lct. c. 
67, 8B. 50, appointed thereto. 
51. 
9 Edw. 
VII, c. 4, 
8·4· 

(2) Every such acting governor-gcneral, while acting as 

such, has and may exercise all the rights and powers of the 
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office of governor-general, and is entitled to recei ve the 2 & 3 
Geo. V, 

emoluments and advantages appertaining to the office, for- c. 6, s 4.] 

going the salary and allowances appertaining to his office 
of governor; and his office of governor is supplied for the 

time during which he acts as governor-gcneral in the manner 

directed by law with respect to vacancics in the office of 

governor. 

(3) If, on the vacancy occurring, it appcars to thc goycrnor 

who by virtue of this provision holds and executes the office 

of governor-general necessary to eXE-rcise the powers thcreof 

before he takes hi s scat in council, he may make kno\\11 by 

proclamation hi s appointment, and hiR intention to as. ume 
the office of governor-gcneral , anti thereupon thc provisions 

of t,his Digest reRpecting thc aRRUlnption of thc office by 

a person conditionally appointed to <;uceeed thereto apply. 

(4) Until snch a goyernor has assllmed thc office of 

governor-gencra l, if no conditional or other successor is on 
the spot to supply the vacancy, thc yi cc-prcsident or in his 

absence, thc senior ortiinary member of council , holds the 

office of governor-gencral until thc vacancy is filled in aceor­
dallce with the pro\-1 ions of this Digest (a). 

(5) Every mem bcr of counci l 0 acting as goyernor­
general, while so acting, ha ' and may exercise all thc rights 

. and powers of the office of govcrnor-general, and is enti tled 

to receive the cmoluments and ad,antages appertaining to 

the office, forgoing his salary and allowances as member of 
council for that period. 

(a) Thus, on Lord Mayo's death in 1872, Sir J ohn Strachey acted 
as governor-general from February 9 until the arrival of Lord Napier 
of Merchistoun on February 23. 

86. - (r) If a vacancy occurs ill the offine of Governor of 
Bengal, Iadras, or Bombay when no conditional or other 
successor is on the spot to supply the vacancy, the vice­

president, or, in his absence, the senior or~linary member of 

the governor's eouncil, or, if there j 110 couneil, the chief 

secretary t·o the local Government (a), holds and execute the 

S 2 

Provi ion 
fortem­
porary 
vacancy in 
offioe of 
Governor 
of Bengal, 
Madras, 
or Bom­
bay. 



[3 &4 
Will. IV, 
c. 85, s. 
63· 
9 Edw. 
Vll, c. 4, 
5·4·] 
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office of governor until a. succes or arrives, or until some 

other person on the spot is duly appointed thereto . 

(2) Every uch aci.ing governor is, whi le acting as such, en­

titled t.o receive the emolumcnt, and advantages appertaining 

to the office of governor, forgoing the alary and allowances 
appertaining to hi , office of member of councilor secretary. 

(a) The Act of 1833 contained n. power to abolish these councils. 

87.- (1) If a "acaney occurs in the office of an ordinary 
member of the council of tl1(' governor-general, or of the 

vRfficaneYfin council of the GoveJ'llor of Bengal, Madra, or Bombay, when 
o ee 0 

ordinary no person conditionally appointed t.o succeed thereto is 
member of .. 
cuwlcil. IH'esent on the spot , the "flca,ncy IS t.o be supplIed by the 
~~t:'5 appointment of the Gon'mor-General in Counci l or Governor 
67, s. 2i ·] in Council. as tl~e ea .. e ma~' be. 

(2) rntil a RUcccssor arrives the person so appointed 
executes the office to which he ha. been appointed, and has 

and exercises all the rights and powers thereof, and is entitled 

to receive the emoluments and advantages appertaining to the 

office during his continuance therein , forgoing all salaries and 

allowallCes hy him held and enjo~'('d at the time of his being 
appointed to that office. 

(3) If any ordinary mcmhcr of any of the said counciL is, 

by infirmity or otherwise, rendered incapable of acting or of 

n.ttcnding to act as such, or iR abRC'nt on leave, and if any 

person has been conditionally appointrd as aforesaid, the 

place of the mcm ber so incapable or abo ent is to be supplied 

by that person. 

(4) If no person conditionally appointed to succeed to the 

office i. on the spot, the Governor-General in Councilor 

Governor in Counci l, as the case may be, is to appoint some 

person to be a temporary member of council, and, W1til the 

return to duty (a) of the member so incapable or absent, 

the person conditionally or temporarily appointed executes 

the office to which he has been appointed, and bas and 

exercises all the rights and powers thereof, and receives half 
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the salary of the member of cO IU1 cil whose place he supplies, 

and also half the salary of any other office he may hold, if 

he hold any such office, t he remaining half of such last-named 

salary being at the d isposal of the Governor-General in Counci l 

or Governor in Council , whichever may appoint to the office. 

(5) Provided as follows :-
(a) No person may be appointed a temporary member of 

council who might not have been appointed as herein­
before provided to fill the vacancy supplied by the 

temporary appointment; and 

(b) If the Secretary of State informs the governor-general [37 & 38 

that it is not the intention of H is MaJ· esty to fill a Vict. c. ] 
91.8. 2 .. 

vacancy in the council of the governor-general, no 

temporary appointment may be maUe under this , ection 

to fi ll the vacancy, and if any slIch temporary appoint-
ment has becn made before the uate of the receipt of 

the information by the goyernor-gencral, the tenure of 

the person temporari ly appointed ceases fr0111 that date. 

(a) Tho words' to duty' a.ro not in the Act. but seem to cxpress 
tho intcntion. 

88.- (r) An auditional member of the conncil of the 
governor-general Qr of a governor, or a member for legis­
lative purposes of the council of a lieutenant-goyernor or 

chief commissioncr, may resign his office to the goyernor­

general, governor, lieutenant-go\'crnor, or chief eommi~ ioner, 
and un the acceptance of the resignation the of£ce becomes 
vacant . 

(2) If any such member is absent from India or lUlable 

to attend to the duties of his office for a periou of two COll­

secutivl} months, the governor-general , governor, lieutenant­

governor or chief eommis ioner, as the cn e may be, may 

declare by a notification published in the Government Gazette, 

that the seat in eouncil of that member has become vacant. 

The filling of vacancies is now regulated by the Regulations of 
November 15, 1909 (as amended in 1912), ma.de under tho I ndian 
Councils Act, 1909. 

Vacancies 
amongst 
legislative 
members 
of council. 
[24 & 25 
Vict. c. 
67. 85. 12, 

31. 
55 & 56 
Vict. c 
14. s. 4 
(I ).] 



Leavo on 
furlough. 
[16& 17 
Vict. c. 
95, S. 32 .] 
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89. Thc Secretary of ,tate in Council may, with the 
concurrencc of a majorit,'y of votes at a meeting of the Council 
of India, make regulations as to the absence on sick leave 

or furlough of persons in the scrvice of thc Crown in India, 
and the terms as to continuance or diminution of pay, salary, 

and allowance on which any such sick leavc or furlough may 

bc granted. 

Power to 90. Thc Secretary of tate in Counci l may, with the 
m
l 

atkercgu. concurrence of a majority of yoLes at a mecting of the Council 
a IOns as 

to In.dian of India , makc regulations for distributing between the scveral 
appomt. 
mout.. uuthoriti"" ill TUllia tht pu\\'er uf makillg u}lpointments to and 
~'it .4l\', promotion in oflices, commands, alld cmploymcnts under the 
c. 85, s. ;-8. Crowll in India. 
21 & 2Z 

Yict. e. 
106,8S. 

30 ,37.] 

PART VIII. 

THE INDIAN CIVIL f:lERYICE. 

No dis· 91. Ko nat.i\"e of British India , nor any natural-born subject 
abilities in f H' 1\1' 'd I . . b' I f h' resJl('ct of 0 IS aJesty rCSl ent t lCrC111, IS, y rcason on y 0 IS 
relligion, religion, place of birth, descent, or colour, or anv of them, dis-
co our, or .J 

b~h.of abled from holding any place, office, or employment under His 
[3 & 4 Majesty in India. 
Will. IV, 
c. 85, 
s. 17.] 

This reproduces s. 07 of the Aet of 1833, with the substitution uf 
'British India' fur' the said territories,' and' His Majesty in India' 
for 'the said Company.' See the comments on this enactment in 
parE>. 103-109 of the dispatch of Deeember 10, 1834. 

Regula. 92.-(r) The f:leeret.ary of State in Council may, with the 
tiona for 
admission ad\'ice and as~i tance of the Civil, ervice Commissioners, make 

~:;:. regula,tions for the examination of natural-born subjects of 
[2.1 & 22 His Majesty uesirous of bccoming candidatcs for appointment 
VICt. c. I . 
106,8. 32 .] to the ndlan Civil Service. 

(2) The regulations prescribe the age and qualifications of 

the candidates, and the subjects of examination. 

(3) Every regulation made in pursuancc of this section must 
be forthwith laid before Parliament. 
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(4) The candidates certified to be entitled under the regula­

tions must be recommended for appointment according to the 
order of their proficiency as shown by their examination. 

(5) Such persons only as are so certified may be appointed 

or admitted to the Indian Civil Service by thc Secretary of 
Statc in Council (a). 

(a) The civil service referred to in these sections is the service which 
used to be known as the covenanted civil service, but which, under 
thA rules framed in pursuance of Sir Charles Aitchison's Commission, 
is usually designated the Indian Civil Service. 

Where a child of a father or mother who has been naturalized under 
the Naturalization Act, 1870 (33 & 34 Viet. c. 14), has during infancy 
become resident with the father or mother in any part of the United 
Kingdom or with the father while in tho service of the Crown out of the 
United Kingdom, he is, by virtue of s. 10 (5) of that Act, a natura lized 
British subj ect, and is entitled to be treated under the enactment 
reproduced by this clause as if he were a natural· born British subj ect. 
The expression includes a native of Briti h India, but would,apparently, 
not include a subj ect of a Native State in India. 

9-1. 8ubject to the provisions of this Digest, all vacancies 
happening in any of the oflices specified or referred to in the 

Second Schedulc to this Digcst , and all such officcs which may 
bc created hcrcafter, must bc fillcd from amongst the members 
of the Indian Civil Service. 

The provision of the Act of 1793 as to filling vacancies from among 
mcmbers belonging to the tin,me presidency was repealed by 2 & 3 
Goo. V, c. 6, s. 4. 

Offiees 
rcserved 
to civil 
servants. 
[24 & 25 
Viet. c. 
54, S. 2.] 

94.- (1) The authorities in India by whom appointments Power to 

are made to oft-ices in the Indian Civil Service may appoint 
any native of India of proved merit and ability to any such 

office, although he has not been admitted t o that service in 

accordancc with the foregoing provisions of this Digest. 

(2) Every such appointment must be made subject to such 
rules a3 may be prescribed by the Governor-General in Council, 

and sanctioned by the Secretary of State in Council with the 

concurrence of a majority of votes at a meeting of the Council 
of India. 

(3) :For the purposes of till section the eA-pression ' native 
of India ' includes any person Lorn and domiciled in British 

appoint 
natives of 
India to 
reserved 
offices. 
[33 & 34 
Vict. o. 
3, B. 6.] 
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India, of parent hahitually r . ,ide-ilL in Britit\h India, and 

not e Lablished t,here for te-lllpOl'ar,r purposes oll ly; and the 

Governor-General in Coullci l may by re olution definD and 

limi t the qualification of natiyes of India thus expressed; but 

every resolution made by him for that purpose will be ,'uhjeet 

to the sanction of the Secrf'tary of foItate in Council, alld wjU 

not ha\"e force until it ha ' beel! laid for thirty days before both 

Hou,'cs of Parliament. 
The enactment reproduced by thi-; ~t'ctiOll is not \'(~ry clearly ex­

pressed, and runs a follow~;-

c Whereas it is expedient that additional facilities Hhould be gi,-en 
for the employment of nati,'c: ill India . of proYed merit and ability, 
in the ci·.-i1 ~ul \ it'O oi Her i'llajt)3ty in India; Be it ena,ctod, that nothing 
in the Go\"crnmcnt of India, .\ ct, J 858, or in t he Indian ('i "il Scrvirc Act, 
1861, or in any ot her Act of Parliamcnt or ot hcl' law now in force in 
India, shn.l l restrain the aut !torit it,S in ] ndia by whom appoint IllCllts are 
vI' may bc madc t o oilicl's, pillet's, and clllploYlIIcnts ill til(' eil'il i;t' l'l'ice 
of Her Majesty in India from appointing any nat i,'c of ] nllin to an) HllCh 
officc, place, or cmployment, although sueh natin' Hhal! 1I0t hayc been 
admitted to the said Ci"il ,'e\'I"i cc of Indi ,t in manller in s. :p of Lilt' nl'~t­
mentioned Act pronded, but su bject to ~Ul'1t rllle~ as may he from time 
to time prescriJx>d by the UO\"(~l'lIOl' - Gcneral ill CoullC'il and sandionod 
by thc Secretary of State in Council, with the C'OIl('urrelll'e of a majority 
of membcra prescllt; and that for t h' ]JlIl'j,o~e of thiH Act the words 
c. natives of India" bhall illclude any }lel'~on born or uomicil('d within 
the dominion' of Her Majesty in India, of parents habitually resident 
in India, and not established t1l ('1'0 for temporary purpo:es only; and 
that it shall be lawful for the Governor-Gencral in Counl'il to define 
and limit from time to time the qualification of I1lLtiYC's of India tllll,. 
expressed, proyided that every resolntioll m,tue hy him for Hu('h PUI'­
pose ohall be subject to the sanction of the Secretary of, 'tate in Counci l, 
and shall not ha,e force until it has been laid for thirty day~ before both 
Houses of Parli ament.' 

For the history of the successive rules made under this section, 8('e 
above,p. J 50. The expression c nati'Teoflndi a ' as defined by the section bas 
been construed as including persons bol'll or domiciled in a Natiye State. 

Power to 95.-(1) Where it appcars to the authority in lndia by 
~~~~ro- whom an appointment is to he madc to any ofrice reserved to 
appoin~- members of the Indian Civil Service, that a person not being 
ments ill 
certain a member of that service ought, under the pecial circum· 

[:~ 25 stances of the case, to be appointed ihm'cio, the authority may 
Vict. c. appoint thereto any person who has resided for at least seven 
54,88. 3, 
4. years in India, and who ha , 1.1 fore his appointment, fulfilled 
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all the tests (if any) which would be imposed in the like case I & 2 

UCO. V, 
on a member of that service. c. 18, s. 1.] 

(2) Every such appointment is provisional on ly, and must 

forthwith be reported to the, 'ecretary of State in Counci l, 

with the special rea. ons for making it; and unless Lhe, 'ecretary 

of State in Counci l approves the appointmont, with the con­

currence of a majority of votes at a meeting of the Council of 
Tndia, and within twelve months from t.!:J.e date of the appoint­

ment notifies such approval to the authoriiy by whom the 

I1ppointrnent was made, the appointment Jllllst be cancelled. 

PART IX. 

THE INDIAN HIGH COURTS. 

Canst it ut iOIl. 

96.-(r} (0) Each high court consisi s of a chief jll 'tice, 

and as lllany other judges, not exceeding nineteen (b), as His 

Majc. ty may think fit to appoint. 

(2) A judge of a high court must be-

(a) A barrister of England or Irelanll , or a member of the 

Faculty of Ad'"ocates in cotland, of not le 's than fiYe 
years' standing; or 

(b) A member of the Civil ~ervjce of India of not less than 
tpn years' standing, and haYing for ai least three years 

flerved as or exercised the powers of a district judge; or 

(c) A perSall having held judicial office not inferior to that 

of a subordinate judge, or a judge of a SI all cau e court, 
for a period of not less than five years; or 

(d) A person having been a pleader (c) of a high court for 

a period of not less than ten year . 

(3) Provided that not less than one-third of the judge of 

a high court, including the chief justice, mu t be ueh 
barristers or advocate as afore aid and that not Ie than , 
one-third mu t be members of the Civil erviee uf India. 

Constitu­
tion of 
high 
courts. 
[24 & 25 
Yiet. c. 
10 4,55.2, 

19· 
r&2 
(ico. V, 
c. r ,s. 1.] 
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37 G o. them by charber or letters patent, and subjeot to the pro­

~. ~ .. II. yi ions of any suoh law, charter or letters patent, all ISUch 
39 & 40 jurisdiction, ,powers, and authority as were ve ted in any of 
Geo. ill, 
c. 79, ss. the courts in the a1l1e presidency abolished by the Indian 

:'d~o. IV, High Courts Act, r86r, at the datc of their abolition (b) . 
c. 71, SS. 

7,17· 
24&25 
Vict. c. 
104, s. 9.] 

(2) Each of the high courts at Calcutta, Madras, and 

Bombay is a court of record and a court of oyer and terminer 

and jail delivery for the territories under its jurisdiction. 

(3) Subject to any law made by the Governor-General 
in Council, the said high courts have not and may not 

eXerCiRp. flny original jurisdiction in any matter concern­

ing the revenue or concerning any act ordered or done in 

the collection thereof according to the usagc and practice of 
the cow1try or the law for the timc being in force (c). 

(a) This power i. rescryed by s. 9 of the lndian High Courts Act, 1861. 
(b) The jurisdiction of thc chartered high courts in India is based 

partly on their charters and partly on parliamentary enactments 
applying either to the high cOllrts thcmseh'es or to their predecessors. 

The charters are to be found in the Statutor!J H11les and Orders 
Revised, vol. vi. 

The statutory enactments till unrepealcd with re pect to the juris· 
diction of the high court are a follows:-

By s. 13 of the Regulating Act of 1773 (13 Geo. III, c. 63) the Supreme 
Court of Judicature at Fort William was dcclared to have full power 
and authority to exercise a,nd perform all civil, criminal, admiralty, and 
ecclesiastical jurisdiction, and to appoint clerks and other ministerial 
officers, and to form and establi h such rules of practice, alld such rules 
for the proce s of the court, and to do all such things as might be found 
necessary for the administration of justice and the due execution of 
all or any of the powers which by the charter might be granted and 
committed to the court. It was also to be at all times a court of record 
and a court of oyer and terminer and jail dcli \'cry in and for the town 
of Calcutta and factory of Fort William, and the limits thereof, and the 
factories subordinate thereto. 

Under s. 14 of the same Act, the new chartcr of the court, and the 
jurisdiction, powers, and authorities to be thereby established, were to 
extend to all British subjects who should reside in the kingdoms. or 
provinces of Bengal, Bihar, and Orissa, or any of them, under the 
protection of the Company, and the court was to have full power and 
authority to hear and determine all complaints against any of His 
Majesty's subjects for any crime, misdemeanours, or oppressions, and 
to entertain, bear, and determine any suits or a,ctions whatsoever against 
any of His Majesty's subjects in Bengal, Bihar, a.nd Orissa, and any suit, 
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action, or complaint against any person who at the time when the debt 
or cause of action or complaint had arisen had been employed by, or 
boen directly or indireotly in the service of, the Company, or of any of. 
His Majesty's subjects. • 

Section 156 of the East India. Company Act, 1793 (33 Geo. III, c. 5z), 
enacted and declared that the power and authority of the supreme 
court at Calcutta extended to the high seas, and that the court should 
have full power and authority to inquire, hear, try, examine, and deter­
mine, by the oaths of honcst and lawful men, being British subjects resi· 
dent in the town of Calcutta, all treasons, murders, piracies, robberies, 
fclonies, maimings, forcstallings, extortions, trespas. es, misdemeanours, 
offcnces, excesses, and enormities, and maritimc causes whatsoever, 
according to. the laws and customs of the Admiralty of Englaud, done, 
perpetrated, or committed upon any of the high seas, and to fine, 
imprison, correct, punish, chasti e, and reform parties guiItyand violators 
of the laws, in like and in as ample manner to a.1l intents and purposes 
as the said court might or could do if the same were done, perpetra.ted, or 
committed within the limits prescribed by the charter, and not other· 
wise or in any other manner. 

The Ea't India Act, 1797 (37 Geo. IIr, c. 142), after providing for 
the erection of courts of judicature at Madras and Bombay, gave those 
courts, by s. 11, the jurisdiction formerly exercisable by the mayor's 
court at Madras and at Bombay, or by the courts of oyer and terminer 
or jail delivery there, and declared, by s. 13, that these courts were to 
have full power to hear and determine all suits and actions that might be 
brought again t the inhabitants of Madras and Bombay respectively in 
manner provided by the charter, Stl bject, however, to the provi 0 in s. J08 
of this Digest. . 

The Government of India Act, 1800 (39 & 40 Geo. III, c. 78), 
authorized the grant of a charter for the establishment of a supreme 
court at Madras. It was (s. z) to have full power to exercise such civil, 
criminal, admiralty, and ecclesiastical jurisdiction, both as to natives 
and British s~jects, and to be inve ted with such powers and authorities, 
privileges and immunities, for the better administration of the same, 
and to be subject to the same limitations, restrietions, and control 
within Fort St. George and the town of Madras, I.lJ1d the limits thereof, 
a d the factories subordinate thereto, and within the territories ubject 
to or dependent on the Government of Madras, as the supreme eourt 
at Fort William was invested with or subject to within Fort William or 
the kingdoms or provinces of Bengal, Bihar, and Orissa. 

The Indian Bishop and Courts Aet, 18z3 (4 Geo. IV, c. 71, s. 7), 
authorized tb~ grant of a char ter for the establishment of a supreme 
c?urt at Bombay ,vith jurisdiction corresponding to that previously 
given to the supreme court at Madras, and declar d, by s. 17, tha.t the 
Supreme courts at Madras and Bomb y were to have the arne powers 
as the supreme eourt at Fort William in Bengal. 

In 18z8 an Aet (9 Geo. IV, o. 74) was po. s d for improving the 
administration of criminal justioe in t,he East Indies. The only 
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sections now unrepealed in this Act are SS. 1,7,8,9,25,26,56, and JIO. 

By s. I the Act is declared to extend to all persons and all places, as 
well on land as on the high seas, over whom or which the criminal 
jurisdiction of any of His Majesty's courts of justice ereqted or to be 
erected within the BritiRh territories under the government of the 
United Company of Merchants of England trading to the Ea.st Indies 
does or shall hereafter extend. Sections 7, 8, and 9, which relate to 
accessories, and s. 25, which relates to punishments, are apparently 
superseded as to admiralty cases by the Admiralty Offences (Colonial) 
Act, 1849 (12 & 13 Vict. c. 96), and the Admiralty Jurisdiction (India) 
Act, 1860 (23 & 24 Vict. c. 88) (see The Queen Empre88 v. Barton, I. L. R. 
16 Cal. 238), and as to other cases by the Indian Codes. 

Section 26 lays down a rule for interpreting criminal st&.tutes, corre­
sponding to the rule embodied for India in the General Clauses Act of 
1897, and for the Unitcd Kingdom in the Interpretation Act, 1889. 

Section 56 extends to British India the provisions previously enacted 
for England by 9 Q{Jo. IV, c. 31, S . 8, with respect to offences committed 
in two different place, or partially committed in one place and completed 
in another, but ha been beld not to make any person liable to punish· 
ment for a complete offence who would not have been so liable before. 
See Nga H oong v. R eg., 7 Moo. Ind. App. 72,7 Cox C.C. 489. In this ca.se 
some Burmese native subjects of the East India Company committed 
a murder on the Cocos Islands, which were then uninhabited islands 
in the Bay of Bengal, within the limits of the Company's charter. They 
were com-icted under the Act of 1828 by the supreme court of Calcutta, 
but the conviction was reversed by the Privy Council. It wa.s held 
that the place in which the offence was committed was, but the offenders 
personally were not, within the jurisdiction conferred by the statute, 
and that the object of the statute wa.s only to apply to the East Indies 
the enactment previou ly passed for England. 

Section 110 of the Aut of 1828 has been repealed, except so far as 
it is in force in the Straits Settlements. 

The Admiralty Offcnces (Colonial) Act , 1849 (12 & 13 Vi ct. c. 96), 
enacts that if any person within any colony (which is to include British 
India, 23 & 24 Vict. c. 88, s. 1) is charged with the commission of any 
offence committed upon the sea or in any haven, river, creek, or place 
where the admiral has jurisdiction, or being so charged is brought for 
trial to any colony, all magistrates, justices of the peace, public prose­
cutors, juries, judges, courts, public officers, and other persons in the 
colony are to have the same jurisdiction and authority with respect to 
the offence as if the offence had been committed upon any waters situate 
within the limits of the local jurisdiction of the courts of criminal 
justice of the colony. 

The Act further enacts (s. 3) that where any person dies in any colony 
of any stroke, poisoning, or hurt, having been feloniously stricken, 
poisoned, or hurt upon the sea, or in any haven, river, creek, or place 
where the admiral ha.s jurisdiction, or at any place out of the colony, 
every offence committed in respect of any such case, whether amounting 
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to the offence of murder or of manslaughter, or of being accessory Lefore 
the fact to murder, or after the fact to murder or manslaughter, may 
be dealt with and punished in the colony as if the offence had been 
wholly committed in the colony; and if any person is charged in any 
colony with any such offence resulting in death on the sea, or in any such 
haven, &c., the offence is to be held for the purposes of the Act to have 
been wholly committed upon the sea. 

The Admiralty Jurisdiction (India) Act, ]860 (23 & 24 Vict. c. 88), 
provides (s. 2) t,hat where any person Within any place in India is charged 
with the commission of any offence in respect of which jurisdiction is 
given by the Act of 1849, or, being so charged, is brought for trial under 
that Act to any place in India, if before his trial he makes it appear that 
if the offence charged had been committed in that place he could have 
been tried only in the supreme court of one of the three presidencies in 
India, and claims to be so tried, the fact is to be certified, and he is to 
be sent for trial and tried accordingly. 

The Indian High Courts Act, ]861 (24 & 25 Vict. c. 104), abolished 
the supreme courts at Calcutta, Madras, and Bombay, and the Com­
pauy's courts of appeal at those places, and provided for the establish. 
ment by charter of high courts at those places. 

Under s. 9, 'each of the high courts to be established under this 
Act shall hn,ve and exercise all such civil, criminal, admiralty and vice­
admiralty, testamentary, intestate, and matrimonial jurisdiction, 
original and appellate, and all such powers and authority for and in 
relation to the administration of justice in the presidency for which 
it is established, as Her Majesty may by such letters patent as aforesaid 
grant and direct; subject, however, to such directions and limitations 
as to the exercise of original, civil, and criminal jurisdict,ion beyond 
the limits of the presidency towns as may be prescribed thereby, and 
save as by such letters patent may be otherwise directed; and, subject 
and without prejudice to the legislative powers in relation to the 
matters aforesaid of the Governor·General of India in Council, the 
high court to be established in each presideney shall have and exercise 
all jurisdiction, and every power and authority whatsoever in any 
manner vested in any of the courts in the same presidency abolished 
under this Act at the time of the abolition of such last-mentioned 
'Jourts.' 

Section 11 declares that the existing provisions applicable to the 
supreme courts are to apply to the high courts. 

The Courts (Colonial) Jurisdiction Act, ]874 (37 & 38 Vict. c. 27), 
enaots, by s. 3, that when, by virtue of any Act of Parliament, a person 
is tried in a court of any colony (which by s. 2 is to include British 
India) for any crime or offence oommitted upon the high seas or else­
where out of the territorial limits of the colony and of the local juris­
diction of the court, or, if committed within that local jurisdiction, 
made punishable by that Act, hE' shall, upon llonvi tion, be liable to 
such punishment as might hay been inflicted upon him if the crime 
or offence had bfl6n oommit.ted within the limits of the colony nd of 
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the local juriscliction of the court, and to no other. Provided that if 
the crime or offence is not punishable by the law of the colony in which 
the trial takes place, the person shall, on conviction, be liable to such 
punishment (other than capital punishment) as seems to the court most 
nearly to correspond to the punishment to which he would have n 
li<tble if the crime or offence had lJeen tried in England. 

The Ttlrritorial Waters Juriscliction Act, 1878 (41 & 4Z· Vict. c. 73), 
which was passed in consequence of the decision in the Franconia case 
(R. v. K eyn, 2 Ex. J69), and which extends to India, declares that an 
offence committed by a person, whether he is or is not a subject of 
Her Majesty, on tbe open sea witldn the territorial waters of Her 
Majesty's dominions, is an offence within the jurisdiction of the admiral, 
although it may havc bccn com mi tted on board or by means of <t foreign 
ship, and the person who committed thc offence may be arrested, tried, 
<tnd punished <tccorclingly. Proceedings for the t rial and punishment 
of a person who is net a subject of Her M<tjesty, and is ch<trged with 
any such offence as is declared by the Act to be within the jurisdiction 
of the admiral, are not to be instituted in British Indi<t except with 
the leave of the governor-genera,] or the governor of the presidency. 
For t he purpose of any offence declarcd by the Act to be within the 
jurisdiction of thc admiral, any part of the ,'ea within one maline league 
of the coast, measured from low-water mark, is to be deemed to be open 
sea with:n the territorial waters of Her Majesty's dominions. 

Under t he Colonial Courts of Admiralty Act, J B90 (53 & 54 Vict. 
c. 27), the Legislature of British India may declare certain courts to 
be colonial courts of admiralty, and courts so declared havc the admir­
alty jurisdiction described in the Act. Under this power the Legis­
lature of India has, by Act XVI of J B9I, s. z, declared the high courts 
at Calcutta, Madras, and Bom bay, as well as the courts of the recorder 
at Rangoon, the Resident at Aden, and the district court of Karachi, 
to be colonial courts of admiralty. 

The Merchant Shipping Act, J B94 (57 & <; 8 Vict. c. 60), provides, 
by s. 686, that ' where any person, being a British subject, is charged 
with having committed any offence on board any British ship on the 
high seas or in any foreign port or harbour, or on board any foreign 
ship to which he does not belong, or, not being a British subject, is 
charged with having committed any offence on board any British ship 
on t he high seas, and that person is found within the jurisdiction of 
any court in Her Majesty's dominions which would have had cogniz­
ance of the offence if it had been committed on board a British ship 
within the limits of its ordinary jurisdiction, that court shall have juris­
diction to try the offence as if it had been so committed; but nothing 
in this section is to affect the Admiralty Offences (Colonial) Act, 1849.' 

Section 687 of the same Act provides that 'all offences against 
property or person committed in or at any place, either ashore or 
afloat, out of Her Majesty' dominions by any master, seaman, or 
apprentice who, at the time when the offence is comm~tted, is, 01' 
within three months pr!lviously has been, employed in any British 
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ship, shall be deemed to be offences of the same naLure respectivdy, 
and be liable to the same punishments respectively, and be inquired 
of, beard, tried, determined, and adjudged in the same manner and 
by the same courts and in tbe same places as if tbose offences had been 
c itted within the jurisdiction of the Admiralty of England; and 
the costs and expenses of the prosecution of any such offence may be 
directed to be paid as in the case of eosts and expenses of prosecu­
tions for offences committed witbin tbe jurisdiction of the Admiralty 
of England.' 

It seems Lo follow from these several enactments, and from paras. 29 
and 32 of the Chapter, that where a chartered lllgh court exercises 
jurisdiction in respect of-

(r) an offence committed on land, both Lhe procedure and the 
sub ·tantive law to be applied are those of British India, i. e. both 
the Uode of Criminal Procedure and tho Penal Code apply; 

(2) an offence committed at sea by a native of British India, the 
position is the same; or 

(3) an ofIence committed at sea by any other person, whether within 
territorial water,' or beyond them, 

the proced ure is regulated by British Indian law, but the nature of the 
crime and the punishment are determined by Engli h law. 

Sec QLLeen Empress v. Barton, 1. L. R. 16 Cal. 238, Il.nd Mayne, 
Criminal Law of India, chap. ii. 

(e) Tbe enactment repr duced by this sub-section was probably 
suggested by the Patna co. e, as to "hich see tepben's N1lnCOmar and 
bnpey, chap. xii. In 1873 certain licensed liquor-vendors moved the 
bigh court at Calcutta [or a mandamus to compel the Board of Revenue 
to issue rules prescribing the fees payable for liquor licences, but it was 
held that the maLter related wholly to the revenue, and tbat therefore 
by 21 Geo. III, c. 70, . 8, the high court had no jurisdiction (Re A1tdur 
Uhundra Shaw, II Bflng. L. R. 250). In a later Madras case (1876) 
doubts were expres. ed as to the extent to which the enactment was 
still in force, and, in particular, whether it had not been repealed 
except as to land revenue. See Collector of Sea Customs v. Panniar 
Ohithambaram,1. L. R. I Mad. 89. In any case it applies only to the juris­
diction derived [rom tho supreme court, i. e. to the original jurisdiction. 

102. Each of the high courts has superintendence over 
all courts for the time being ubject to its appellate juri -
diction, and may do any of the following things; that is to 
say-

(a) call for returns ; 

(b) direct the tl'an fer of any suit or appe 1 from any such 
court to any other court of equal or uperior juri diction; 

(c) make and is ue general rules for regulating the practice 
and proceedings of , uch court 

1691 T 

Powers of 
high . 
eourt WIth 
respect to 
subordi­
nate 
courts. 
[24 & 25 
Vict. c. 
104,8. IS.] 
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(d) prescribe forms for any proceedings in such courts, and 

for the mode of keeping any books, entries, or accounts 

by the officers of any such courts; and 

(e) ettle tables of fees to be allowed to the sheriff, a,ttorneys, 

and all clerks and officers of such courts. 
Provided that all such rules, forms, and tables require the 

previou approval, in thc ca e of the high court at Calcutta, of 
the Governor-General in Council, and in other cases, of the 

local Go\'ernmellt (a). 

(a) .As to the rela.tions of the high courts to the subordinate courts, 
see further a.bove, pp. 153,163. 

Exorci::!· 103.-(1} Subject to any law made by the Governor­
~UL~t::ie- General in Council, each high court may by its own rulcs 
~indgle provide as it thinks fit for the exercisc, by one or more judges, 
JU ges or 
division or by divi sion court. con tituted by two or more judges, of the 
[~~s~5 high court, of the original and appellatc jurisdiction vested 
Viet. e. in the court. 
104, S8. 

13, 14·] (2) The chief justice of cach high court determincs what 

judge in each case i to sit alone, and what judges of the 
court, whether with or without the chief justice, are to 
constitute the several division courts. 

Power for 104.-(1) (a) The Governor-Gencral in Council may by 
Governor- d t f te 't I f th" d' t' f General in or er rans er any ITl ory or p ace rom c Juns lC Ion 0 

Col.~nelil tlo one to the jurisdiction of any otber of the high courts, and 
a ""r oea 
~ts.of authorize any high court to exercise all or any portion of its 
{~t jurisdiction in any part of Bri ti h India not included within 
bight the limits for which the high court was establi . hed (b), and eour 8. 
[28 & 29 
Viet. c. 
IS. 8S. 3, 
4. 6.] 

also to exercise any such juri diction in respect of Christian (c) 

subjects of ilis Majesty resident in any part of India outside 
British India (d). 

(2) The Governor-General in Council must transmit to the 

Secretary of State an authentic copy of every order made 
under this section. 

(:i) ilis Majesty may signify, through the ecretary of 
State in Council, his disallowance of any such ordcr, and such 
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disallowance makes void and annuls the order as from the day 

on which t he governor-general makes known by proclama­
tion or by signification to his council that he has received 
notification of the disallowance, but no act done by any high 
court before such notification is invalid by reason only of such 
disallowance. 

(4) Nothing in this section affects any power of the Governor­
General in Council in legislative meetings. 

(a) As to the object and construction of this sec~ion, see Minutcs by 
Sir H. S. Maine, No. 45· . 

(b) For orders made under this provision, see Notifications, Nos. 178, 
T So, lSI, of September 23,1874; Mayne, Criminal Law of India, p. 258 . 
It would scem that s. 3 of the Act of I S6 5 (reproduced by this provision) 
only empowered the governor·general to make an order transferring 
any territory from the jurisdiction of onc court to the jurisdiction of 
:1J1other, and that the second branch of tho soction was only to enable 
the governor·general to authorize the court to which such transfer was 
made to exercise jurisdiction. If ihis is so, t,ho Governor·General in 
Cou ncil could not either by order or legislation extend the local and 
personal jurisdiction of tho high court at Allahabad over the province 
of Oudh, or authorizo two of the judges of the high court to sit at 
Lucknow to try cases arising in Oudh, or empower the Judicial Com­
missioner of OUilll to transmit ca e from Oudh for t ri al at Allahabad 
by judges o ~ the high court there. By s. 2 of the Indian High Courts 
Act, 1911 (I & 2 Geo. V, c. IS) power is now given in certain cases to 
alicr by letters patcnt ihe local jurisdiction of a high court. 

(c ) 'The comprehensive term "Christian " was doubt less used 
because it might be convenient to give a particular high court matri­
monit.l and testamentary jurisdiction over all Chri tian subjects.' 
Minutes by Sir H. S. Mainc, Nos. 44, 45 . 

(el) i. e. in Nat ive States. Seo s. J 24-. 

105.-(1) Subject to any law made by the Go,ernor- ~xcmp-
. . tIOn from 

Generalm Council (a), the governor-general and each of the jurisdic-

governors of Bengal, Madras, and Bombay, and each of the t~~ of 

members of their respective councils, is not-- court in 

() b · t t th .. I' . di t' f h' h public a su Jec 0 e ongma JurI S c IOn 0 any Ig court oapacity. 

by reaS0n of anything counselled, ordered , or done by any ~H,~~~'3' 
of them, in his public capacity only; nor S 'GIS, 17· 

2 1 eo. 
(b) liable to be arrested or imprisoned in any suit or pro- III, c. 70, 

ceeding in any high conrt acting in the exercise of its ;/Geo. 
originflo) jnriR<iiction: nor 1:;\°.142, 

T2 
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(c) subject to the original criminal jurisdiction of any high 

court in respect of any misdemeanour at common law, or 

under any Act of Parliament, orin respect of any act which 
if done in England would have been a misdemeanour. 

(2) The exemption under this section from liability to arrest 

and imprisonment extends also to the chief justices and other 

judges of the several high courts. 

(a) The enactments reproduced by this section apply only to the 
original jurisdiction of the high courts, and are not excepted from the 
legislative power of the governor-general's council by 24 & 25 Vict. 
c. 67, S. 22. The exemptions from juri diction granted by 21 Geo. III, 
c. 70, and reproduced in this scction, were granted in consequence of 
the proceedings in the Cossijurah ('a e. Scc above, p. 54; Mayne, 
C'riminal Law of India, 3rd edition , p. 326; and Jehangir v. Secretary 
of State for India, I. L. R. 27 Bom. 189. 

106. Subject to any law made by the Governor-General Written 
order by 
governor- in Council, the order in writing of the Governor-General in 
general a Council for any act is in any proceeding, civil or criminal, in 
justifica-
tion for 
any act 
in any 
court in 
India. 

any high court acting in the excrcise of its original juris­
diction, a full justification of the act, except so far as the act 
extends to any [European] British ubject of His Majesty (a) ; 

[21 Geo. but nothing in this section exempts the governor-general, or 
III, c. 70, 
BS. 2, 3, 4.) any member of his council, or any person acting under t,heir 

orders, from any proceedings in respect of any such act before 
any competent court in England. 

(a) The expression in the Act of 17Ro is 'British subjects,' which 
of course must be construed in the narrower sense. As to the circum­
stances out of which this enactment arose, see above, pp. 54 foIl., and 
Mill 's Briti8h India, iv. 373-375; Cowell' Tagore Ledure8, p. 72 ; 
Nunwmar and Impey, ii. 189. As to the limitations formerly imposed 
on the powers of the Indian Governmcnts in dealing with European 
Briti.!.h subjects, see In re Ameer Khan, 6 B. L. R. 446, and the notes 
on ss. 63 and 79 of this Digest. The enactments reproduced by this 
section do not apply to the Governments of Madras and Bombay. 
They are applied to the existing high courts by the conjoint operation 
of 39 & 40 Geo. III, c. 79, s. 3; 4 Geo. IV, c. 71,s. 7; and 24 & 25 Vict. 
C. 104, s. I I, but appear to affect only the original jurisdiction of the 
high courts. 

Procedure 107.-(1) (a) ubject to any law made by the Governor-
in case of . 
0PPre8- General in Council, if any person makes a complaint 111 
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writing, and on oath, to the high court at Calcutta of any 
oppression or injury alleged to have been caused by any order 
of the governor-general, or any member of his council, 

and gives security to the satisfaction of the high court to 
prosecute his complaint by indictment, information, or 
action before a, competent court in Great Britain within 
two years from the making of the same or from the return 
into Great Britain of the person complained against, he 

is entitled to have a true copy of any order of which he 
complains produced before the high court, and authenticated 
by the court, and he and the persons against whom he com-
plains may examine witnesses on t he matter of the complaint. 

(2) The high court must, if necessary, compel the atten­
dance and examination of witnesses in any such case in the 
same manner as in other criminal or civjl proceedings. 

sion, &c., 
by gover­
nor-gene­
ral or his 
council. 
[21 Geo. 
III, c. 70, 
sS·5,6.J 

(3) Sections forty to forty-five of the East Indi a Company 13 Geo. 

A 1 I f di 1..: III, c. 63· ct, 1772, app y in t 1e case 0 procee 'ngs under tills section 
as in the case of the proceedings referred t,o in those sections. 

(a) The provision reproduced by this section ha~ remained a dead 
letter from the date of its enactment, appears to be unnecessary, and 
could be repealed by Indian legi lation. It does not apply to the 
Madras High Court, Re Wallace, I. L. R. 8 Mad. 24. 

The sections referred to in sub·section (3) give jurisdiction to the 
Court of King's Bf'nch, now the High Court, and provide for t he 
taking of evidence in India, and its admissibility in England. 

Law to be administered. 
108. Subject to any law made by the Governor-General in 

(Jouncil, the high courts, in the exercise of their original 
jurisdiction in suits against inhabitants of Calcutta, Madras, 
or Bombay, as the case may be, shall, in matters of in­
heritance and succession to lands, rent , and goods, and in 
matters of contract and dealing between party and party, when 
both parties are subject to the same personal law or custom 
havjng the force of law, decid according to that personal 
law or custom, and when the pa,rties are subject to different 

personal laws or customs having the force of law, decide a<:cord· 
ing to the law or custom to which the defendant is subject. 

Law to be 
adminis­
tered in 
ca es of 
inherit­
ance and 
succes­
sion. 
[21 Geo. 
III, c. 
70, s. 17. 
37 Geo. 
III, o. 
142, s. 13.] 
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This etion reproduoe. the enaotmonts marginally noted so far as 
th y appear to represent existing law. The qualifying words at the 
beginning of the clau e r pr ent existing law, the enactments margin­
ally noted being, under 24 & 25 Viet. C. 67, S. 22, capable of being altered 
by Indian legislation. 

In Warren Hastings's celebrated plan for the administration of 
justice, propo 'ed and adopted in 1772, when the East India Company 
fir t took upon them elves thc entirc managcment of their territories 
in India, the twenty-third rule specially rescrved thcir own laws to the 
native, and pronded tha.t' l\Ioulavies or Brahmins' should respectively 
attend the courts to expound the law and assist in pa ing the deoree. 

ubsequenUy, when the goyernor-general and council were invested 
by Parliamcnt ,,,ith the power of making regulations, the provisions 
and exact words of Warren Hastings's twenty-third rule were intro­
duced int.o th p. first regulation enacted by tho Bengal Government 
for the administration of justice. This regulation was passed on 
April 17. 1780. 

By section 27 of this rcgulation it was enacted 'that in all suits 
regarding inheritance, marriage, and caste, and other religious usages 
or institutions, the laws of the Koran with respect to Mahomedans, 
and tho e of the haster with rcspect to Gentoos, shall be invariably 
adhered to.' This ection was re-enacted in tho following year, in tho 
revised Code, with the addition of the word ' succession.' ection 17 
of the Act of 1781 constitutes the first express recogni tion of Warren 
Hastings' rule in the English Statute Law. Enactments to the same 
effect hMTe since been introduced into numerous subsequont English 
statutes and Indian Acts,-£ee, for example, 37 Geo. III, C. 142, S. 13 ; 
Bombay Regulation IV of 1827, S. 26; Act IV of 1872, S. 5 (Punj'lb) 
as amended by Act XlI of r878; Act III of 1873;s. 16 (Madras); Act 
XX of 1875, s. 5 (Central Provinces); Act XVIII of 1876, S. 3 (Oudh); 
Act XII of 1887, S. 37 (Bengal, North-Western Provinces, and Assam); 
Act XI of 1889, S. 4 (Lower Burma). See a1!o clauses 19 and 20 of the 
Charter of 1865 of the Bengal H igh Court, the corresponding clauses 
of the Madras and Bombay Charters, and clauses r 3 and 14 of the 
Charter of the North-Western Provinces High Court. 

The effect of 21 Geo. ITI, C. 70, S. 17, is explained in Sarkies V. 

Prosonno Mayi Dasi, 1. L. R. 6 Cal. 794 (application for dower by the 
widow of an Armenian), and Jagat Mohini Dasi V. Dwarlca.1'lath Beisakh, 
I. L. R. 8 Cal. 582 (where it was held that there was no question of 
succession or inheritance). 

The Indian Contract Act (IV of 1872) contains a saving(s. 2) for any 
statute, Act, or regulation not thereby expressly repealed. This 
saving has been held to include the enactment reproduced by this 
section, under which matters of contract are, within the presidency 
towns, but not elsewhere, directed to be regulated. by the personal law 
of the party, and thus, paradoxically enough, certain rules of Hindu 
law have maintained their footing in the last part of British India 
whore they Iuight have been expected to survive. See Nobin GhUMer 
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Bannerjee v. Romesh Chunder Olw8e, I. L. R. 14 Cal. 781, where it was 
held t hat the eustom of damdupat (Law Quarterly Review for 1896, 
p. 45) was still in force in Calcutta. If, however, any native law or 
custom is clearly inconsistent with the terIns of the Contract Act, it 
would be held to be repealed. See Madhub Chunder Poramanick v. 
Rajcoomar D088, 14 Beng. Law Rep. 76. 

The leading case on the extent to which English law has been intro­
duced into India is the Mayor of Lyons v. Ea8t India Company (1836) , 
reported 1 Moo. P. C. 176, and also, with useful explanatory and illus­
trative matter, 3 State Trials, N. S. 647. The Judicial Committee in 
this case laid down the principle that tbe general introduction of 
Euglish law into a conquered or ccded country does not draw with it 
such parts as are manifestly inapplicable t o the circumstances of the 
settlement, and decided in particular that the English law incapaci­
tating aliens from holding real property to their own use and trans­
mitting it by devise or descent had never been expressly introduced 
into Bengal, and that the Statute of Mortmain, 9 Geo. II, c. 36, did 
not apply to India. See also the famous judgement of Lord towell 
in The Indian Chief, (r 800) 3 Rob. Adm. 12 at pp. 28,29 (quoted 
below, p. 384); F" eeman v. Fairlie, (r8;;:8) 1 Moo. Ind. App. 304, 
2 State Trials, N. S. 1000; Advocate-General of Bengal v. Ranee Sur­
nomoye Dossee, (1 863) 2 Moo. P. C., N. S. 22 (law as to forfeiture for 
suicide); aud Ram- Coomar Coondoo v. Chunder Canto Mookerjee, 
(1 876) L. R. 2 App. Cas. 186 (law as to maintenance and champerty). 
And as to the effect of successive charters in introducing English law 
into India, see above, p. 34; Morley's Digest, Introduction, pp. xi, 
xxiii; and Mr. Whitley Stokes's preface to the first edition of the older 
sti1tntes relating to India (reprinted in the edition of 1881). 

Advocate-General. 

109.-(r) His Majesty may, by warrant under his Royal 
Sign Manual, appoint an advocate-general for each of the 

presidencies of Bengal, Madras, and Bombay (a). 

(2) The advocate-general for each of tho e presidencies may 
take on behalf of His Majesty such proceedings a may be 

taken by His Majesty's Attorney-General in England,.(b) . 

(a) The advocate-general for Bengal is a law officer of the Govern­
ment of India. 

(b) See Silcretary of State for India v Bombay Landing and Shipp'ng 
Company, 5 BOlli. H. C. R. O. C. J ., 42, and Act of 1898, ss. 194 (2), 
333· 

Appoint­
mentand 
powers of 
advocate· 
general. 
lS3 Geo. 
ID, c. ISS, 
S. III. 
21 22 
Viet. c. _ 
106, s. 29.) 


