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'J-" 0 .... 

8TATEMEN'l' OF THE COURS~OF' LEGISLATION.· 

THE Hon'ble the President said :-'" I believe I am following the usual . .. 
~course in tndking a brief stat~ment regarding tbe Qourse of legislation which 
I think should be~id before the Council. I . ought to begin by apologisin!j 
to you f~r cal1ing~(>u together at this late period of the Session, at the end-of 
March, with five Bills on the list, when yo~ ha.ve been attending h~re without 
having .... at work to do in the way of legislati~n during the whole of t4e cold 
wea.the~ •. But .ci.l::cumstanoes connected witk~e Bills have. pu~ Ine in such a 
l>~ition'luring the wh91e of these mont.hs·t}ult thad abs!)futely no Bill which 
I ~1ild bring before' you, and everyone olthese BiJls,as . it dlappen~, fla~ 
been retUrned to me by the Government QIlndia only. within the lastweeJc. 
Ill>1:tle'oase of some of them. this was due to the rule, w~th which YOIl ar~an pro
baW~.:a~d.uainted. that those Bills which hava'J;o 'be sent home to the Seeretarv 
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of State have to remaim. in abef&nce.a, couple"of months in order to give him an 
opportuni~y of eipressing any views he might haV'e, with {lOWer, in case" no reply 
comes from him within that time, to.proceed to legislation. lp refe~e1'ice to o~s 
there hall been a continuous correspondence with the Government of India, and 
the shApe legislation ought to take 'has only been practically' settle.d with'in the 
last week or two. That, gentlemen, is my explanation and apology, but at the 
same time I must express my regret tllat j. have called you together 'lt the 
hottest period of the year to ask )'ou to undertake the work of gding pn with 
these Bills. 

" I may as well deal with the Bills one by one and explain, as far as I can, what 
my bwn personal views are as to the progress which we are likely, or which 
we ought to, make in regard to them. The nrst Bill on the list is in. the hands 
of the Advocate·General, .and it is a Bill for the protection of the' rights of 
Bahing in private fisheries. The history of this Bill I pllOpose to give at some 
little greater length !lan'in regard to tbe others, as it is one of some consider. 
able importance. It haa its origin in a memoriai which was sent up to the 
Government of Bengal last year by the 'British Indian Assoc.iation, supported, 
besides, by a numerous and infl~entia1 body of zeruindf!1's, both Eu~opean and 
Native, outside that Association. The memorial was to the effect that an 
exclusive right' in fisheries had always been possessed by zemindars, and the 
inc8me from these exclusive rights were included in their assets on which .. 
the permanent. settlemeni was a~"Sassed and on which revenUe W8$ lev~d; but 
that these exclusive rights whioh }QeY h1tt1 always geen in the habit .. J freely 
6Xty'cising, and from which they derived a very considerable income, wele no,! 
jeopardised by a series of decisions of .the courts-decisions which, though 
they may nQt have changed the law, yet brought into prominence tI. reading of' 
the law which left the zemindars without adequate proteQtion, and in 
cc1nsequence of which the. memorialists desire that the Government' should. 
legislate with the view 'Of seouri:g their rights. On receiving the memorial 
the Government of Bengal re£erred it ~o the Board of Revenue, with the view, if 
pOl8ible, of gettitJ~ reliable figures to give something like an adequa~e idea ,of 
the value of the interests to be. protec~d. The result of that ref~rence h81 not 
be~n altogeth~ satisfactory as far as getting anything like correct figu';'es 
is concerned. But it ~d this effeot that we have been able to obtain bOth from 
the B?ard. of Revenuq and the other officers PDDsulted, who were the 
leadipg Commissioners of Divisions, very decided views as to the exceeding 
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importance oft'he ,m.terests liO De protected and the. absol~e necessit,y <1f doing 
something t~ protect them.. I shall not a.tt~mpt to go intodeiails in reg~rc1 to 
the legal aspedts of t1le case, as these will be lai~ before you in a very' much 
more efficient way· by the Advocate-General; but, briefly put, I may say that , 
whereas the ·opinion ordinarily. held, doubtless by ·the outside public and 
certainly. by -many officers of the Government, was that in private. fisheries· 
01 alllinds ,ny one takil1g fish without permi8sion might be p~~ished, yet 
these (3ecisions made it perfectly clear that that View waS ~n incorrect one, 
that dc.ept where the fish might be enclosed in a tank or other water, in, 
which there was no outlet to enable them to escape, there was no posse~sion such 
as would enable the person who took t\1em unlawfully, to be punished for theft 
or criminal trespass. 'l'he·meaning of that was that there was no punishment· 
or remedy to be found in the criminal courts. Of course no wrong was }Vith~ 
o~t its remedy, and pe6ple might go if they liJ.ted to the civil courts, but I need 

. not teU you that the idea of referring people to ihe civiJ, courts for their remedy 
in ~case where their fish had been stolen was more than a mockery. It was 
'under tl1el:!e circumstances that the memorialists addressed us. I shall read just 
one or two paragraphs from the memorial. 

.. ' The result of these deoisions, however- OOlTeot they may be in law, has been to,put in 
imminent jeopardy the rights of 'landholders and ot the Government to fishepes in wo.ters' 
in oomkunicatioJ! with tidal streams and ntvigable rivers whioh, as a.bove saow~, are most 
valuable rightj. An impression has gained • ground in certo-in distriots that where a. julk.ur 
is not enolosed, the landholder has no right to the fish, a.nd landholders' oOJIlplaints 'of wrong • 
. Jad abstraction of fish ftom ,juikurs situated within their estate&, have since been generolly , 
dismissed. . 

. , Your memorialists humbly insist that the right oi landhold~rs tQ j ulbrs situated 
within their estates and talooks, whether in the form oi enolosed tanks, running streams,. 
,or largejheek/ and blu~et8'in oommunioation with tidal rivers, is unquestionable, and.has been 
recognized in a long serws of deoisions. 
•• 'This right was recognized by' the' Muhammadan '"'rulers' of the country i and the 
British Government, iD. making a permanent I8ttleIilent of the 'land revenue of t~8e 
.provinces, Apressly inoorpora.ted in t~~t settlement the rents anci profits reatizable from -this 
detllrip!ion ofpropertJ 

• 
"Tley go on afterwards to say-
'It ~uld be ~ors~ than 4JBElless ,for private landholders, or even for the Government 

to endeav,oF to protect their rigbts by bringing oivilsuits -against persons infringing' right. 
of ftahery. by ulawfully taking fish; and your memorialists respeotfull~ urge that it is, 
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imp.eratively necessary f& the protection of these rights that suob. pel'J1Oos Mould be punish
able summarily under the criminal law. 

f), It has been ably argued, and with· muoh learning, that the t.king ri -fish under suoh 
oiroumitanoes is not theft; but however that may be, it ,has general~, fl,8 shown abpv8\ been 
looked upon and treated as theft in this oountry, aod your Il'!-emorialists ~ convinoed that 
,no punishment, short of the punishment o! theft, will be sufficient to deter offenders and 
afford adeq-q,ate proteotion to the rights of your memorialists and of the Government.: 

" After hearing from. the Bo~d of Revenue and the local autht>rities. on the 
subject, the Government of Bengal applied to the Government of I~Ua. recom
mendilJg legislation. That Government assented and asked thA.t the draft Bill 
he sent up to them. The grounds on which we made our reoommendations 
were these :- • 

'There can be little doubt. tlierefore, that the value of julkur property will be seriously 
impaired, if not altogether destroyed, when the real state of the l;w beoomes general4r kno;wn 
and when the mass of' the people realize that violation of julkur rights is not a criminal 
offence; for the people likWY to o,)mmit such violations belong to the poorest cla888S, and it 
would be mere waste of money. to sue them in the civil conrt .. The result is thal .pro
prietors a.nd lessees of julkurs have practica.lly no remedy when their rights are attsoked. 

, The zemindars are clearly entitled on equitable grounds to ask that Government 
shl1l11d provide adequate protection for property, from which it derives a oonsiderable.revenue, 
and the special oharacter of which has been rect>gnized throughout the entire period of- OUl 

rul" in India.. The argument £rom expediency is {'qnally strong. There oan be no doubt 
that, whet} tha statl;! of the law gets gcneraUy k~owti, there will be constant attempt: made 
everywhere to fish in privute,fishelles withoq,t the oonsent of the owners. T~e landholding 
~8.8ses, if they find that the law does not afford them adequate protection in such oases, will 
ta~e other means t~ protect right to whioh they attaoh great ;al~e, and there will <.certainl:;, 
bl:' many oasfls in 'Which violenoe will be used on one or both sides if the Jaw is left as at 
present. ~he eoopomlc argument<is also not without oonsiderable weight, that unless theSf 
rigbts are proteoted, there will ~ a serious diminution in the fish supply, owing to the 
wanton Jestruotion and waste of fish which will result. From ihis point of view, thE 
promiscuous kIlling of fish by a crowd of persons is much to he deprecated; for while thE 
benefit to the poorer lllat!il~1\ could <"nIy be temporary. it !"ould oertainlr be pnrohased at thE 
cost of a. diminution of t11e fish supply in tJ.e future.' • • • • " The Bill was sem on to the Government of India, with a sugge~on OJ] 

mar part that, as probably .the same difficulties would 'be found in.other provi#Ce~ 
besides Bengal, the Government of India themselves might be· ~ling tc • • 
legislate on the subject in the Viceroy's Council, ~ut upon that p~int thei! 
reply 'was in the negative, aStthe peculiar state of ClrcUfllstances exist<:ld princi· 
pally in Bengal and Assam. They, therefore, rec~mmend that le;nslatioI 
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should be undertaken in this Council. .The Advocate-~neral will tell you 
what the detailt of tlie Bill are', but the punishment provided is very lenient, 
as for the fifat. offenee a fine of Rs: 50 win be inflicted, and for Bubsequ:nt 
offences .i~priflonment tor one m?nth and a fine of RB. 2UO. I do not think 
there will ,be ltluch difference of opinien as to the proprietY'of this legislation 
'on principle, but I have no doubt there Will be certain difficulties with regard 
to tftfi jetlnition of' private fisheries, and it is to this point that the Select Com
mittee will hIve to devote c01lsiderable attention. The Bill, I trust, will be 
hl'ought jn.next saturd~y and referred to a Select Committee .. Its subsequent 
pwogress '\till of course depend upon the view the 8elect Committee will take of 

.it. The question is one of some importa.nce, and the Booner protectiob can be 
given to the ~emindar, I think you will all agree, the better. So mup.h (oJ:' the 

• 
Private'Fisheries Hill." 

"The .next i~·a BiM 'to consolidato the Calcutta and the Suburban Police 
Sup~rannuation Funds.' ThilJ is a sm~!l technical matter, which Sir Henry 
Harrison -will explain to you, and on whICh I Deed not dwell. 

, . 
" The n~xt Bill is.one of more considu.rable importance .. It is in its incep-

tion a purely consolipating Bill to bring into one form or Act the law which 
at present runs through sevelal, Ilnd opportunity win be taken to make se,veral 
alterations and chahges. There has 'been considerable discussion as to whether 

'Be considerable alteration. should not be effected in tho financial positio}1 of the 
POI;'t Commiasion"ers; but this having eecn negatively decided by the 'Govern-

lIment of India, the .ch~nge~ reli.lJy made in a substantive part of the law are 
n~~ very.considerable. This Bill will also Lc r~ferred to a Select Committee 
next Saturday,but its future progress is not a m~ttel' Of immedia4e urgencYl 
and·! sl1all not urge you to Dress on with it bcyondo what the Select CQmmittee 
thinks fit to advise. 

. "The' next Bill 'for the appointment of a Muhammadan Buriai Board, in 
Calcutta' is th~ outcome o~ the enquiries and cogitations of a CommitteE 
appointed last yeaI' to take into consideration the bad state of the man, 
M uh'mmadan buriqJ-gx'ounds and thp. difficulties that are to be met with i~ 

'coniio1ling and ·in findin~ more room for the burial of Aruhammadans-in new 
bUl"ia!.ltro~nds. The Committee was a very str6ng one, fQ/l' it had representative: 
of the M1ih~adan community as well as officers of the Go1ernment and 
Munioipality in it, and their recommendations. htve been embodied in .this 
Bill Which Sir H~nl'Y Hamson will explain to you. 
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""The last Bill ~ one which I shalllfave to expl(l.in to you at a later period 
of this morning's business. I may say now that.it had it&t origll in a serious 
ouforeak of cholera last year, in which nearly 600 coolie emigral}ts to Assam 

... • IJ f 

died, and which led to the Local Government puttIng an end altogether to 
coolie emigration from some of the la~our districts. I will rf~erve' furtner 
detaila. till I ask for leave j,o introduoe it; but I wish only to mention 
now that I look upon this Bill as· the most urgent one we have on qur ii8~ 
because the cholera season is now on, and if anything at all i~ to be ddne it 
should be done guickly. 

" I have only one thing tPore to say, and it is a su\>ject which I.approach 
with great" regre~. It is to inform you that this is the last day Oil" which I 
b~lieve' we shall have the advantage of the mature counsel and e~perience of· 
my hon'ble friend Mr. Reynolds, who has sat so long in this Coutlcil a~d has 
assisted it so ably. I am quite sure I am expresstn-g not only', my own views, 
but the feeling of all the Members of the Council in saying that' it is' with 
extreme regret we look to his depatture, and both this Council .and the 
Government • generally will feel the severance of his connection as a severe loss 
to the public." 

PRIV A.TE FISHERIES BILL, 
• 

The HON'BLE SIR CHARLI:S PAUL moved for leave to introduce a Bill for 
the protection of the right of fishing in p»i.vate fisheries. He said :- . 

"Private rights of fishery as opI1osed to public rights of fishery may 
be broadly classed under the following heads: the right of fis~mg, in 
navigable rivers gr~nted by the Government to private individuals. Rights 
of this description have. been granted acqording to the law of this count'ry, 
but have been di8contiI1~ed since 18'68, Secondly, the Tight of fisbing 
in G;ovemm'~nt estates granted to private individuals; and thirdly, rights of ush
ery granted to zemindars on the assessment of revenue which they continue to 
pay ... Civil 'suits may, no doubt, be 8ucc~sful1y mainta.ined for the infringement 
of private rights of fishery, and where inju~ies arethrea.tened. oroftenrepe&ted, 
I believe. the Civil ~urt would grant ~n. injunction. 'rhe remedy by' .civil 
sUits, however, is dilatpry-and expensive, and haVihg regard to the. daBS 
of persons, the poorer classe8, who would be li~ely to infringe tlieie private 
~h~ of fishery by fishing and .taking fish" it may well be said that the f'emeqy 
by civil suit would be a ~~re waste of money. Undur -theoe cirCllmstances, it 

- '. 



1889.J p;";'vale1ff8keriea. 
[S,r Oharle8 Paul.] 

is evidtmt that, In oraer to provide art effe~tive remedy agpinst the infringel'hent 
of private rights, a !'ellledy of a summary and ooercive oharacter should exist. 

" On tarning to the memorial of the iritish Indian Association, I find-the 
follq~ng 'Statement: "Under British rule, bOth b:tore .nd after the ·passing 
of the P~Ii.al ~ide, Ma'gistrat~s have qeen in the habit, in accordance with the 
popuiar view, of convicting of theft persons proved to have unlaw~ully !aken 

.neb,?' I'm I find the same view held by two officers '0£ experience, one of wbQm 
is Mr. Smitlf, the Commissioner of the Prosidency Division.. In his l~tter of 
the 21,t ~ril, 1888, addressed to the Board of Revenue, he says :- • 

, 'T; make the offenoe punishable as theft would be only to legl).lise what has been the 
uniform oustom of the oountry' until reoent. deoisions have questioned the legality of the 
practioe.' 

" Mr. LowiR, Commissioner of the. Rajshahye Division, in hIs letter of the 
21st J uhe, 1888, conc~s in tlie same view of the matter. I have not been able 
to find that this ~as the law of this country at any time. I have not been 
able toJiscoter a single case in the Nizamut Adawlut reports, and the Muham
madan law contains no provision constituting the taking of fish op.t of water 
which forms the subject of a private fi~hery a cIiminal offence: The'refer
ence made by the nritish Indian Association to the Hidaya in paragraph 2 of 
their letter does not touch tae question. 

. "That being so, I now turn to tho decisions of the High Courts. These 
decisions have heen carefully collected for the Beng~l Government, and 
although most of them bear j n· tho' same direction, I shall 'merely ~efer 
to a few of them. In 8. case decided on 20th .March, l873, by Justices Kemp 
and I'ontifex, it was held that the taking of fish from a public navigable 

• • 
river in wh!ch another has a .right to fish is not ·j.heftl nor Q,008 the catching of 
fish in B navigable river render the person so doing liabre to be convictf.'d under 
the Penal Code. That case is reported in the 19th Vol. of th~ Weekly 
Reporter, Criminal Rulings, ,in page 47. I find in a Madras case of 23rd October! 
~878, (Indian Law Reports, 5, Madras Series, 391 , note) it was held that fisb 
living in~pen irrigation tanks were not in possession in such a seqae as to rendel 
their capture and removal a theft. In a Bombay case (Indian Law Reports, 10 
BQwbay, 193), where the accuMed were found filihing without permilsion in a m!ni. 
cipal talk, it was held that tliey could be convicted,of theft, as the tank frop. 
which the fish were. taken was appar~ntly an enclosed tank and the fi~h werE 
,therefore of restrained libtlrtv 4lnd liable to be tl1ken at any time according t< 
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the Pleasure of the owner, and were tJterefore subjects of theft. Then a case came 
before Chief Justice Petheram and Mr. Justice Ghose, knofffl as the Meherpore 
case: in .which it was decid~d that fiSh in a Mil or Q.aturallake wail &~ property 
of no one, and until teduced into possession no property cOuld be acquired by 

, anyone, and that the capture of such nsh in a wild state colfJ not be the 
subj8Qt of theft. 

"Then there was another decision of the same two Judges'in July, 1i87, , . 
affirming the same principle; and lastly, there were'two decisions of Justicel! 
Norris ~nd Gh08e, to the effect that fish in a public river could ntt \e said 
to be the property of the person who may have the fishery right, and that where 
a tank was dependent on the overflow of a neighboUring channel which was con
nected with flowing streams for its supply of fish, and that the fish could leave it 
at pleasure, the taking of fish from sugh taJlk was not theft. Now.the first 
decision of the Chief Justice and Mr. Justice Ghose il1 188.7 was a d-ecision 
which broadly laid down that there could be no property in fish in a .natural 
state and not restrained of,liberty, and I would also point out that "althoa.gh in 
that c~e th~ fish were in a bhil, the 4'ttl was fed by channels which Gommuni. 
cated with natural streama on two sides, W ~re it assum;1 in that case that 
at the moment of time when the fish were captured the Ghll resembled a tank • having noeommunication at that time with other waters, no conviction jor theftjn 
respect of the taking ~f fish would Ita.ve been l!Iustainable at the instance of 
the complainant, who had merely a fishery right in such Mit, the Mil itself and . ' 
the water it contained belonging probably to the zemindar. 

" Now an elementary principle of English law was laid down thus:-. 
4 There is a principle of our law which will be notiq,ed more fully in its proper place • that, in general, no mlln can lIlak~ ~tla to animals term nalarm, for these while they remain 

~d a.re aocounted nultiu8 mAxm;a (or what amounts to the same thing) as the common pro
perty of mahkind.' '(Stephen's Commentaries, page 684.) 

41 The Roman law Was subitanti~ly the same •. Sander's Institutes of Justi
Ilian, p. 96:-

'Wild beasts, bir~B, Bsh, that is, all animals which live either in the sea., the.a.ir, or on' 
;he earth, as 'soon' as they.are taken by a91 one, immediately become by the law 01 natioDS 
:u property of the captor, for natural reason gives to the first captor that whioh had DO pre. 
Iioul owner. h4 it is i.J:nm.deriaJ whether a man takes wild ~east~ or birds upo~ JUs o-Jh 
;t'fUlld or on tnat of another, &0.' 

"De.ducing a, principle frOm the na~ure of the subject itself, it flppears to 
ae tJaat the elellle~tary princjpl~ of law to which I have referted is of 'general' 
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tPplication,' applicable to this country as elsewhere, The Judges who decided 
these oases w. the Higli Oourts me:rely applied an elementary principle ot.-Iaw 
'of general application. And if I may be p,ermitted tQ say so, I thlnk their 
decisions are ,~un4 Bn,d accurate. The CBse decided by Justices Kemp and 
Pontifex in 1813 seemed to produce lto alarm, ndr was it, as far 8S I know, the 
aubjeq c1i any h6stile criticism. But the later decisions in the Meherpore oa~e 
and in <one O!' two other cases have bQfu objected to, and have been ~ssai1ed 
with c~n"'derable warmth. I am prepared to aamit. that the Jupges of the 
High dourts are not infallible, but I thiI).k those who endeavour to impeach the 
decisiens of th~ hig~est 'tribunals of this country and the opinion@ of Judges of 
experie.nce sbould put forward a strong case. Suob 'a case might be made by 
reference to .decided cases which cont~avene the deeisions 08jE"~t.ed to, or by 
challenging the princiAle on which the decisions are rested, or by showing that 
other acknowledged and well-recognised principles apply to the subject it~lf. 
Now,. toose who have made objections have done nothing of the kind. As far 
as decided cases go, there are absolutely none that could be brought forward. 
With regard to dontraveIIing the principle upon *hich the Chief Justice based 
his decision, I may say that the proposition is too elem~ntary a~d too well
founded to be controverted. No attempt was made to show that any other well
recognised priIiciple of law applied to the case. Under these circumstances the 
objections, as far as 1 ~m aware, r~solve themselves into irrefevant a;rgUJ;nents, 
vituperative assertions, and an array of words which exhibit a confusion of 
tbough~ as to the mea.ning of 'property' and 'possession,' and demoDstrate 
nothing beyond ~ want of familiarity with the subject under oonsidera
tion. 

" The pl'opositions which have been laid down by the High Courts are Bum
marisejl ably and tersely by Mr. Edgar. He ~ay8 in his lettef of 6th Septem~ 
ber, 1888, as' follows :-' The law relating t9 this'8ubject, 8S gathered from the . . 
leries of judicial decisionl given in Mr. Beeby's note, may, be summarisid as 
follows :.-:0 

There is no remedy tmder the criminal law in the oaae of the infringement ~f julkur 
FiAts, ex~t where the flsh are taken from an enolosed tank in whioh they had been rea--

~ 

trained fIoUl their natural liberty. . The fact of flab. being iIt a pnblio river does not make 
th~ ~ in it the property of the p8rs0n who has the ftaheJl1 right in suoh river,.aod noboal,. 
can be Mid to be in po8lession of them, aa they are fwq, nat""" The righ~ of flahing it .not 

.It:... f' oh • • proper&.1 0 III & nature that a ma.n who iu.fringes it oau be l&i.d to oommit criminal treepua. 
Fish' l.n a. ttank enoloeed on alleidea, but dependent upon the • OTer1low I)f a Dei,~~urinr 
ohtmllel for it. lupply of ftab. ar. not restrained of their nat!ralliberiy at a time when 110&1. 
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&Ie high, and are ~naequ~tly und.er.suoh (liroums~ f6rU$ naturaJ,,and their~pture i, n~ 
a criminal offence. Wild fish in a Mil are not the property o~ any person pn ~ughtJ Dor 
are flah inoa preek or in an op~n tank made

r 

for the pu.rposes of irrigati6n. ~ the othel' ~nd, 
it is theft to take fish from an enolosed tank where flsh are restrained oj 'their natura.l liberty 
and. are liable to be taken at any ti~e by t\le own,Elr of the tank.' . 

" The decisions of the High Court having disposed of the question of taking 
Deb otllerwise than from an enclosed tank, and pronounced it not to 'bl9thel~, 
it follows that there can be no criminaP trespass, viz. trespass done with the 
view of committing a criminal offence. ~n the same way eJl notion of <l'iminal 
misappropriation disappear, because there must be something appropriated 
whi~h was the property of some one. ' There being no property in the flsh, it 
follows that a charge of cr~niinal misappropriation does not lie. 

" His Honoftr the Presid;nt has already referred to the meMorial of the 
British Indian Association, which appears to me to (-state the case of the 
zeIMndars in a temperate spirit and to be supported by very fair reasoning, 
aithough I do not agree in some of the legal positions taken in it. This letter 
shows what I have adverted to, namely, that, in the present litate of the law, 
there is no sufficient or efficient protection of privato rights of fishery. It is 
therefore necessary that some coercive measure should be .introduced by the 
Legislature for the protection of private rights of fishery; and that will be the 
object of the Bill.! ask leave to introduce.: , 

" 1'00 Bill will be a short one, tind will be directed. to three points, viz. to' 
m,ake the infringement of private rights of fisl~ry punishable under the law, to 
make trespass penal under the same circumstances, and to provent persoIJB using 
contrivances ~ad devices fO,r the purpose of catching fish which they have no 
right to take. I think the BilL will be sufficient to effect the purposes in regard 
~o which' the Br~ti&h Indian Association has addressed the Governmeqt." 

'l'he Motion was put and agreed to, . 
P{JLICE SUPERANNUATION FUNDS BILL. . . 

The IloN'BLE SIR HENRY HARRlsoN* moved for leave to introduce a Bill to 
consolid,ate the Calcutta and the Suburban Police 'Superannuation Funqs. 
H~ said:-

"As Hi~ Honour th~ President has 'already stated, this. Bill is a small one. 
It merely' amends one or two' sections ill the existing law, and f ' can brie~y 
de8crioe the aDject of it. Th~ Police Forces 'of the town al;ld suburbs are both 
unde~ the Comllissioner 'of Police. but by laW' they are separate forc~., and · the . . . 
fuhds lor providing pensiool'£or the lower grades of' officers and men for eaoh· 
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of these two forces have hitherto been separate. funds, but as a matter of fact the 
two forces h8llV~ been ;>raltically verY.' closel)1.allied to one another. It is natllral 
that the superior officers of the Police ha.ve availed themselves sometimes of the 
servioes"'(t~ th~town police in the suburbs and vice ver&d, and transfers of officers 
and men between the two forces have been frequent. Some time ago it was 
found tPd't of the two Police Superannuation Funds, that of' the fown was 
a.pparently q'l1ite 8alvent,·while t~at of the suburbs. was falling into a state of 
insolvel\CY., In a letter which I a.s Commiflsioner of Police addressod to the 
Government in 1886, 1: pointed out the condition of the two funds, anod the 
reasons for the conditions in which they respectively were. The reason for the . , 
different conditions of the two funas was this, that eV'ery policeman drew his 
pension or gratuityJrom the fund of the Force to which' he was attnched at thC' 
time of his retiroment, irrespective of the Force in which his services had been 
performed. It would probably have been more strictly correct if his services 
in each force had been counted up, and the pension or gratuity wore drawn 
from the two funds in proportion to the term of his service in each Ferce,- It 
had. been assumed that there would be an equal quantity of give and take, but 
that had not been the case. In the suburbs the inen were mor~ unhealthy, 
and there was a larger proportion Qf ,retirements, and hence while the men 
drawing pen~ions from the Town Fund were only a fraction 'exceeding four 
per cent., those from th~ suburbs were more than. nine por cent., and the , . 
gratuities paid were somewhat in the same proportion. It was pointed out that. 
the fair~t course would be to treat the t'Wo Forces in law, as they wore-in fact" 
as one and the same Force, and to ama1gamate the two Superannuation Funds. • • 1 think satisfactory reasons have been adduced to show that this would involve 
no pra.ctical inju~tice to either Force, and after cpn,.siderable correspondence 
between the Government of Bengal and the Government of India, it wa~ finally 
decided that that Walt the proper course to adopt: The object of the present Bill 

• 
was simply to unite and amalgamate the two Police Superannuation Funds." 

The Motion was put and agre'ed to. , . . 
CALCUTT ~ PORT. BILL. 

The tION'BLlI; MR. REYNOLDS moved for leave to introduce a Bill to' con
soHdate and amend the law relating'to the Port of' Caloutta and to the appOint-
ment of Commissione!'s for the said Port. He sai<1.·:- . 

" The Calsnttta 'Port 'rrust is a Corporation which has -not yet attained to the 
age of legal majority, It was established, as the Coutreil is probably aware, under 



12 OdbttaP'orl. 

[Nr. BeUftOld8.] 

Act V of 1870, and 1& cODBequen\ly 19 years of age. BIlt if it is an infant, 
it is a thriving an'" vigorous ODe. ,N o.one who rE¥nembers the condition of 
the river fOI?lhore 20 YeQrS ago can refuse to the Port Oommissione1'8 the right 

. to indulge a feeling of pardonable pride in the irnproveme-nta thel have 1§fect~. 
The reclamation of the river banke, the jetties,. the tramway,. the tea ware
house, the petroleum depOt~ the improved light-snips, the admirable eh,rtB of 
the t:iver which have been issu~d, are all monuments of the Qnergf' and suc.eess 
with which the Port Oommissioners have discharged the duties entrusted to 
~bem. They are now en.gag~ upon tbe greatest work they have Y.ei taken 
in hand-the con8truc~ion of the docks at Kidderpore. This work is JPaking 
exoellent progress, and it may be confidently: anticipated tbat it will prove a 
great financial and commercial success. The. operations '0# the Port Commis
sioners have not been confined to the Oalcutta side of .the river, for on the 
Howrah side th~y have- reclaimed a large tract of land, and have made an 
excellent road along the foreshoffL And '811 these improvements h~ve been 
effected not only wiibout any addition to the oharges upon trade, but with an 
actual lightening of thetq. Calcutta frolll its geographical .position can DEtver 
be a cheap port, the fees for pilotage and towage must always handicap this 
port when comparM with Bombay, \>u~ the Port Commissioners have been 
able.to reduce the> pilotage charges,. and to do aW!1Y altogether with the port 
dues which were formerly.leTied. As a port due produoes about Rs. 80,000 for 
~aoh anna of the rate, the -abolition of a four aimas port due implies a relief. 
to the dipping to the 'extent of about three-and.a-quarter lakhS' per annum. 

" Honour should 'be given where honour is due; and I therefore -think it' 
right to ~y. that the dc~ which has attended the administration of the 
Commissioners has been l~iely due to two individuals: to their first Chairman, 
Mr. &halch, who laid down the lidas of policy which the Commissioners have 
'~i followed, and to 'Mr. Duff Bruce, • who wag fqJ' 17 y88.1'1 the Vice-
, Chairman and Engin .. of the Port Tr1l8t. 'But in briDging out these two 
names for special mention, I ought to add that tAeir efforts would bave had 
little rpsult if th~y and their SUCCe&80lI had.not .enjoyed (as I ~ 'happy $0 

Ny they have enjoyed) the conti.enca and. the oo-o,eration of the OhamWof 
Comth,eree.and of the -mercantile oommUllity in genert.l. Mr. SchIloh. may 
have"e&Jl the head, and Hr. "':Bruce the rignt han\l, bu~ the backbone of tbe 
Port Tmst is, and a1'ways.hartbeea, the Ohamber of CODlBle.o.. . , 

, If The legWative dlarter 01 the Port Tnut u A.et V oI·l81G. but this'.A.et 
was Deceuari'r of a tomc1Vllat ten.~ve obaJ'aoter, as ~(t establ.ilh..atent of a Pol1 
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Trust in Calcutta was at first of the nature of an experiment. The experiment 
had been ~d in another form by Act X, of 1866, which vested the manlge. 
ment of the tort in 'a Committee of the Calcutta Justices. The experiment in 
th18 fotm. pro led a failure, and hence it was natural that the Act of 1870 
should have been somewhat cautiously worded, and Bhould have contained 
various .estrictions. But as tht:l duties and responsibilities of the Commissioners • increa.eed, 8lld their administration was shown to l.e successful, the original Act 
of 1870 was supplemented by- a number of amending Acts, all of which were 
in thet .,direction of' extending the powers conferred ~n the Commissioners. 
The most important of these are Act IV of 1880, which deals with the borrow
ing powers of the Commissioners; Act II of ) 885, which authorized the 
construction of t~e Kidderpore Docks; and Act III of 1887, which introduced 
tlle elective principle ivto the constitution of the Trust. 

"The result is that now we have altogether nine Acts dealing with the 
Port Trust of Calcutta, and I believe the Council will agree that the time has 
oome when it i8 advisable, and indeed necessary, that these Acts should be con. 
solidated. The Bill, as I have said, is in the main a consolidating measure, but 
occasion has been taken to introduce some amendments. I Deed not at 
this stage of the Bill go into details, but I should like to call attention to 
one or two of the more salient provisions of the Bill. I would first ask 
attention to' the title of the Bill which in itself is an acknowledgment 
of the good work which the Port, Commissioners have done. The title of this 
Bill is to be 'The Calcutta Fort Act, 1~89.' The title of Act Vof 1870 is 'An. 
A ct to appoint Commissioners for making Improvp.ments in the Port of 
Ca1cutta.' Th'e improvements contemplated by .that Act have itow for the 
greater part been made, and the main duty of the Port ComIlli88ioners. 
in futue would not be to make improvements, but to manage and 
administer a port, whioh has, already been improved. The. first Chapter. 
of the Bill relates to the constitution of the Port Commissioners, the 
number of whom it is, now proposed. to increase. I may' remind the 
Council that by the original Act nine Commissioners were appointed, but it W'as 

Y~ lOon found necessary to raise the number to 12, and in 1881 it was 
• 

raised. td 13, with the object of adding a. member to represent Howrah. In 
the Act of HS87 the numl'er was still kept at 18, but it was enacted thA two 
of the Commis8ioners should be natives. By that Act fow: of the Commis .. 
sioners Werft to be appointed by the Chamber of Comm~rce, onetly the Tradetl' 
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A8IOciatiou, and one by the Calcutta Municipality; that c.ade six; and seven 
We'M to be appointed by the Government, st) that unless $Ome of (th~ eleoted' 
Dlembers were natives, two of the number appointed by the Government must 
be natina. That restricted the choioe of the Government to 8 Teft .rutn 
number of persons, and it was desirable that the Port Trust should cOIl"in 
BOme one representing the Marine Department an.d also some repreuntative 
of the Railways. Under this Bill it was proposed to increase the number to 
US, consisting of 8 Chairman, a Vioe.Chairman, seven elected member,- and six 
nominated members, and it was still provided that not' ·less than tw~ of the 
members should be natives. Of the seven elected members, four were to be 
eleoted as now by the Chamber of Commerce, one by the Trades' Association 
and one by the Municipal Commissioners of the town, and the seventh was to be 
elected by 8uch body or bodies or nrms representing, the native mercantile 
houses, a8 the Lieutenant.Governor. might direct. 1'he Ooanoil would 
remember that this propOsal was brought forward when the Act of 1881 
was under diScussion, but it was not then thought that the time had come 
for introducing a provision of the kind. The only other change propoiiled 
in the eOd'stitution of the Trust was the ~ection which proposed that the 
Chairman and the Vice-Chairman should not vacate their offioes at the tlnd 
of two years, like the other Commissioners, who· were appointed or 
elected,. but should continue to hold office during the pleaisure of the 
Government. The next Chapter of the Bill dealt with the borrowing powers 
of the Commissioners, and here nO material changes were proposed. The 
debt of the Port Trust at present might be classUi,ed under four heads. First, 
there Y88 the item of Rs. 11,65,000, which represented the vu.lue of the block 
made over to the Port CoDlmi~oners by the Gov~mment when the Trust was 
• 
established in 1810. The principal of that amount was not repayable, but 
only interest a~ 4f per cent. payable half.ye~rly: The second item was "the 
amount of the unliquidated pbrtion of the sum advanced by the Govern~l1t 
to the Port Trwlt between the years 1810 and 18bO, and which is being repaid .. 
by a sinking lund, unde .. which the whole amount will be repaid in 30 years; 
thP present amount was about 40 or 42 lakhs. '{'he thira item consisted of *be 
public loans which had (been raised, of which there were three, a~ting 
00 lAbs.. These were secured by deBeutures, which would be repaid 
tt'the end of 30 ,Years. And the fourth item consisted of advances made by 
the' GO'tel'Ilme~t for the oonatruetioD of the Kidderpore J.)ocka,.the amount 
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expended'up,io, the.present time being about 126Iakh.. ~e Bill proposed that 
tbeamonn\Sdueunder these several hea4s by the Port Oommissioners s~uld 
oelecured db thee entire property and income of the Trust, that,rinciple 
baving. been accepted when the Acts of 1880 and 1881 were passed. Some 
hon'ble melDters may recollect that when the Act of 1880 was passed, ,the 
,rorclinS of the 'Act, was considered to be such that it gave to the Government 
and t&e Sec~tary of State some amount of advantage or preference for .the 
recovery of the amount· due to them as compared with the public creditor 
wh,o Jl!g'ht lend his money. How far that was really the case, I can hardly 
say. However, it was sufficient to make the raising of loins unsuccessful, and 
another Act was passed in 1881 making it perfectly clear that the Government 
and the Secretary of StEd'e would fan under the same category, and have the 
same rights, as any other creditor, and· that was the principle adopted in 
framing this Bill. 

" I do not think there is anything further of much importance that should be 
mentioned. A few provisions have been inserted in ordel' to enable the 
Commissioners to give pensions to their servants and to define more clearly 
the potlition and duties of the River Police; also some sections relating to 
the mode of preparing the .budget which would merely legalise the practice 
which has. prevailed for many years, but which is not striotly in accordance 
with the letter of the previous Acts; and there was also a provision defining 
th~ liability of the Commissioners in respect of goods whilst in their custody." 

The Motion was put and agreed to, . 

MUHAMMADAN BURIAL BOARD'S BILL. 

The HON'BLE SIR HENRY HA.RRISON moved for leave to introduce a Bill to 
provide for the appointment of a Muhammadan Burial Board in Calcutta.. He· 

i8id:-
. " As His Honou,r the President ~as already explained, this Bill, is due to the 
l'ep~ .. t of a Committee which sat last year to inqUire into the question of, M ubam
lDaaa.p cemeteries. The Muhammadan community, as was well known, like the 
Oltristian community, .disposed of their dead by burying, .. nd as that eom
Ill:nity: jo.andaround CIlIcutt" exceeds 200,000 souls, -it waseyident that t\e 
~ .. tU>n of the, burial, of their dead was well worthy the attention Qf the 
L~tu.re., ,B.itherto, poaaibly" owing to the'1d,e policy of the Governmellt 
il?', .~to' interfelQ,~ fa.r ae, possible in ~ll" rtIigiOUf matf;er8~ no oontinuoUl, 
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.action had "been taken .in regard to :Muhammadan oemet,ries, put the BaP)8 

eau~ which made the Government.hold its band had in fact p~ysed the 
Muhammadan community, because they bad no power to '\'egUlfIiie the affairs 
of tbeir own cemeteries, and it was quite in accordance with the wishes ~f thtlt 
community that what I may call an enaMing Act should be passed· which would 
enable them by meana of a Board of the Muhammadan community, assJated by 
some of the local officials, to control and regulate the affairs of their own public 
cemeteries. There arepossihly over a hundred Muhammadan cemeteries of all 
kinds in Oalcutta. and the Suburbs. The greater portion of theBe·aie I>rivate 
cemeteries, and tbetare usually well looked after by their owners. But there 
are abo'ut twelve public Muhammadan cemeteries which are under no adequate 
control. The effect of the Bill would be that a Muhammadan Burial Board 
would be appQinted which would have' power to frame rules to control 'and 
regulate burials in these public cemeteries and charge ffees, and though they 
would have a bard task before them, the effect would be very beneficial, as 
they would have the power not only to prescribe the conditions under which 
burials should take place, but also to extend the ground available for interment." 

The Motion was put and agreed to. 

EMIGRANTS' SANI~ATION BILL. 
To HON'BLE THE PRESIDENT moved for leave to introd.uce a Bill to 

provide lor the sanitation of emigrants during their passage through Benni to 
the labour district. in Assam. He ssili ;-

"As I mentioned just now, the immediate urgency of this Bili is the 
serious outbreak of cholera which occurred last year, leading to more than 
600 deaths among coolies, nearly all of whom were emigrants from certain 

. districta. But that was not the only cause; and in order to expJain the 
remoter rea.sons for the Bill, I shall have to go a little further back. You are all 
aware that, previous to the introduction of Act 1 of 1882, all emigration to 
Assam was controlled by the Government. It was penal to take or as\ist 
any coolies to emigrate except under certain specific restrictions. 1"he 
recruiter who coll'ected coolies was licensed, and before he was 80 liceDHCi, 
~uiries were made into his character, and he was registered bef~e.l(. 
irate, who knew where he could put bis hand on him, and who al80 knew where 
Jte could put his hand on the QontJaotor under whom he worked; and, similarly, 
the ptden tir~ got hl.e oeriUiuat.e from m. employer, whioh oeniDc.aie .... 



188Q.] Sanitatio1l or Emigrant,_ 11 

[TM Prestdent.) 

• registered ~!ore the Ma~8trate. TJ:ren,after'the. coolies. ,were c?llectecf, they 
wer~. taken.ttt a depM whIch was .open to the Magu~trate's lDspechon,and was 
subject to s8lli\tary c~ntrol. Whether the d!p6t was in Calcutta or eIAewher~, it 
was ~onstantly supervised and inspec~ed. After being collected, the coolies were 
p.1aced oeforQl the Aiagistrate of the district in which they were collected. 
'1'hey I were deta~ned t~ere a short time by the Magistrate~ and there they 
enterea toto oontracts .for labour. When this was done, they went up to Assam 
under the supervision either of a garden sirdar or of the contractor's people, and 
in an.y fa&e they went along a specific routo. 'l'hey stopped at certain specified 
plaees where sanitary arrangemellts were made, they were inspect~d and 
looked after, and, where needed, medical services were secured by the Govern
ment. The man in charge had a way-bill with th~ names and numbers 'of tho 
emigrants, so that they could be traced f;tnu enquiries made all along their route, 
and their sanitation, ateall events, .was carefully looked after. That was the 
state of the law until Act I or 1882 came in. That Act maintained the old .. . . , 

system practically without alteration in regard to those coolies who were 
collected ' by garden sirdars and lioensed recruiters, and by contractors who 
were registered. But simultaneously with that system Act I of 1882 allowed 
another system to grow up. '1'he framers, put in a now section, to say that 
nothing in this Act shouM interfere ,:with coolies going up to Assam otherwise 
than under this Act. Unquestionably the framer of this Act looked forward 
toa number of free coolies finding their way to Assam, and who, when they got 
up there; could give their 'labour to whom~ver ,they 'chose, or, i~ they did n()t;' 

like to JIo 80, could come back again, and who, to a certain extent, might 
take advanta~e of what is termed 'haggling in ~he market' for. what wages 
they w.anted. If the vista which rose ·befor~ the v~ew of the framers of the 
Act had been· ,a real one, if what they foresaw had actually come to pa8S, , 
an,d a number of free cooUes had found their way up, it would have been 
pleasant for the coolies, it ,would have been pleasant for the Government, it 
would have been well for Assam, and it would have bee~ the .:first step 
towards getting rid ofa penal Act. But what did occur has been. the r.everse 
of~hQ.t .the framers of .the Act expected. They ~anted to get rid of middl~ 
m~, t~.~.rec~uiter andcontrac~or, who collecte<i these,.coolie.s. They wa.n~d 
to,g~~~id' of, these men, and a180,no dWlbt to, get rid of the expen.e~ which 
~t"sr~~m involV;ed. But what has happened? The contractor rmpaiD.B,. 
,~lld he. ;~ejth~ licensed or known to' the Magistrate; therecruitel: remains,: 
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tDi he is. not regi~ered or licensed, and no' enquity into his character made ;. 
anyoody can gO about to dotheoueiness, and the na.tural result is that :it'has 
gnfritated to the lowtmt and 'worst possible cbaracteh. ' !Fha cflo'lies oollected 
under this system are' free 'coolies;· they. are lodged in the recruiter's. deJ>,at: 
this depOt is not inspected, nor is it under the Magistrate's C011tiol, and ~he 
coolies may be here to-day and in another place to-morrow. No one has 
power to supervise them. There is not that oppoitunitywhich the ){.trate 
ought to have of enquiring who the recruiters are, or who their coolies are., and 
to all intentsaud purposes they remain outside the control and supervision of 
the Act. There is no possibility of protection, and there is no .sanitary reg-ard 
for them. Thus they are at the mercy of the recruiters and sirdars, and 
when once collected they are carried off to Assam without any more 'sanitary 
supervision than that of any 'Ordinary passengers. ' 

H The difference between them and the ordinary pa~seogers is that they go 
in hundreds and ha~ to stay wherever the contractor's men wish to stay; they 
cannot easily escape, their communications with the outer world are, to a great 
extent, cdt off, and if cholera breaks out among them they are helpless. As 
I said beforeJ cholera broke out among them last year. Advice was asked for 
and was received from the Sanitary Commissioner and from the Superintendent 
of Inland Emigration. Under their advic, the officers of Government used 
what powers they hat!. to examine and control the sanitary condition of the 
dep~ts wherever they wer~ found, and some arrangen'lents were made by the 
Government railways for providing- medical attendance and sanitary super. 
vision of the coolies on their railways j but these executivearrangemebts had 
but little It-gal basis and were at the best insufficient, and ultimately the' fio'W 
of emigration had. to 'be stopped entirely both from Raniganj and from 
Chota Nagpur. It was.. in July last that I addressed the Government,. of 
India on the subject. The sanitary condition of affairs was the urgent and 
immediate need; but I also took the opportuni~, porhaps, unfortunately, of 
,~gge8ting that the matter of the registration and licensing of these middlemen 
and agents should be taken up and dealt with by the Legislature at 'the ,same 
time. The result of my bringing the two subjects together in the same letter, 
':d recommending legi~ation 00 both of them, was that the questionol.the rigis. 
tration atld 8uper~i8ion of middlemen, which. necessitated unquestionably the 
aiterationofAct I of 1882, 'fas referred to the ;Chief Commissioner of .Assam, 
.ndafter 80mi corretlPQlldence waspo8tponedto. be deBIt with when the report 
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of the Chief Commissioner should be received as to. the working of thti Act 
generally with lbe \'iew of considering what alterations in Act I of 1882 were 
necessary. • This d~SQussion has practicallj'\taken up.8. good deal of the lastj>art 
of the current yeat:. In the meantime the sanitation part of the subject was 
for the time being postponed. Finally, I proposed that the Government of 
India 1l1igbt approve of a temp~rary' Sanitary Act which might bring all middle
men Ja~ing free coolies to Assam under the same rules as those which now 
apply to garden sirdars and their recruits. 

" 1 Qught to have mentioned before that, whereas, two years after Act I of 
1882 ~as passed, the number of coolies who went up the Brahmaputra valley 
under registration, that is to say, under the contract section of the Act, was 
about 13,000: the number of those who took advantago of the new 
section was in 18~4 about the same number, viz., 12,000. Gradually, however, 
the free coolies. as thtlf are called, as might be expected, gained very largely 
over the contract coolies, that is to say, the advantage of not being put under 
any supervising or con~rolling power, and of putting your coolies under con
tract on arrival at Dhubri instead of here in the district, is obviously found 
mo~e convenient to those who collect coolies than to ha~e them registered at 
the place of collection and carried on under the supervision and eontrol of the 
Act; so that at the present day something like 85 per cent. of free coolies 
arrive not under the control of the la\f. During the last year the number of 
coolies recruited under the supervision section was 3,800, whereas. the number 
of free coolies was 21,800; in other words, the free coolie system is rilpid.ly 
displacing the other ond, and I think I· havo Rufficiently shown that' all the, • • 
'conditions require them to be brought under sanitary supen;ision just as 
much as coolies under contract, and fully justify. the measure which I ask for 
leave to bring in: As I have said, I sent up a suggestion to the Gonrnment 
of India this year for bringing them under the same rules as garden sirdar· 
coolies, and after a little consideration the reply from the Government of 
India was that this would i&volve a distinct altp.ration of Act I of 1882 whioh 
this Council is powerless to pass, and they suggested instead .that the Bill 
should take anotlt.er shape, that is, the sbape in which it has been now drafted, 
w\ich they assure me is within the scope of this Council. They have s13nt 
up a "Ttetch of the Dill in order to show the shape which it might take 
witheut encroa.ching upon the special power reserved to the Viceroy's qounci1. 
The .Bill really requires the Lieuteoaot-GoverI,lQr' to' make rules for aU DQOeSBlU'Y 
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niatatioD.. I propo~, if -the necerl&ary power of this kind is given me, to 
ex&rCise it by merely taking tbe ru)es as they now exist with regard to gard8tl 
Birders, and by making the. necessar", alteratioDs and bringi~~ th~ two classes 
1lS closely &8 possible under the same sanitary supervision. The Bill does not 
gQ beyond sanitary supervision, and under the circumstances it is tust as well 
it does not. I am very anxiou~ that the w~ole subject should be very carefull" 
consideted, for if any general Bil1 is passed it must be passed in the Viceroy's 
Council, and not in this, but in the meantime I feel there is a very urgent 
and senoul responsibility laying upon us not to allow the cholera Ileron to 
pass without at least doing all in our power to check the grievous morta.lity 
and the Bufferings to which I have alluded, and now it is my duty to ask you 
to assist me by allowing me to introduce the Bill which will be laid before you 
next week with the necessary papers on the subjeot." 

The Motion was put and agreed to. 

Tho Council adjourned to Saturday, the 6th April, }889. 

CALCUTTA. ; 

1 The 4th April, l8R9. 

C. H. REILY, 

Assistant Secretary to the Govt. of Bengal, 
vg,'Rlaftve Dept. 



.J.id,·act of the i'roceeazngs OJ ~ne uouncu oJ tM .lAeutenant-Uovernor of LJoigal 
tU8emhieil "for t/r,~purpose'of making Law; and ReflulatifJns under tke prov'k£onb 
of Ike Act of Parliament 2~ and 25 Vic., cap. 67. 

TaE Co.uncil met at the Council Chamber on Saturday, the 6th April, 1889. 

'~fUtttt: 
The HON'BLE SIR STEUART COLVIN BAYLEY, X.C.S.I., C.I.E., Lieutenant 

Governor of Bengal, presiding. 
The HON'BLE SIR OHARLES PAUL, K.C.I.E., Advocate.General. 
rrhe HON'BLE O. P. L. MACAULAY. 
Tho HON'BLE P. NOLAN. 
The HON'BLE.T. T. ALLEN. 
The HON'BLE SIR HENRY HARRISON. KT. 
'rp.e HON'BLE SIR ALFRED CROFT, K.C.l.E. 

The HON'BLE DR. MAHENDRA LAL SmCAR, C.I.E. 
The HON'BLE C. H. MOORE. 
The HON'BLE H. PRATT. 
The HON'BLE SHAHZADA MAIIOMMED FURROKH SIUH. 
The HON' BLE DR. RASH BEHARI GROSE. 

NEW MEMBER. 

'l'qe Hon'ble MR. NOLAN took hiR seat in Counc __ _ 

PRIVATE FISHERIES BILL. 

The Hon'ble SIR CHARI,ES PAUL introduced the Bill for the protection' 
of the right of fishing in private waters, and moved that it be .read in C()uncil, 
He said:-

" After obtaining leave at the last meeting of the Council to introduce this 
Bill, it is unnecessary that I should enla.rge on the .subject, ~r repeat the 
retaoDS whieh exis~ for the introduction of the measure. U nd~r the existing 
la.'" privt~ rights in fisheri~ are not sufficiently or 6ilectually protected. tJy 
the law as it ls, any infringement of these private rights is no"t punishable. 
These rights are very valuable; large sums of money are paid for, and great 
profits arise out of. the exercise of these ri~hts. It is therefore necessary to 
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p~t these valuable rights, and it ~as fQ!' that purpOfJe that this Bill has 
bee,. introduced. The ~ill, fono~ng the lines of English 1~i81ation on 

• th~ same subject, is directed to three principal, points: DQ.mely, first, to the 
offence of fishing in private fisheries; second, to the. o:ffen~e of erecting places 
Jl,nd constructing apI1liances for the pm:pose, of catching fisb, without t\18 
permission of the owner, in private fisheries; and, thirdly, to make .tt;espaJs 
upon these lands for the purpose of committing these depredations a. criminal 
offence. T}'w fifth section of t~is Bill provides that ofiences commit.ted under 
this Act shall be considered cognizable offences, 80 that the police may' arrest 
offenders then and there. I think this Bill will'be found sufficient for the 
purposes which I originally explained, and under these cir(,t;mstances I move ' 
that it be ~ad in Councll." 

The Motion was put a~d agreed to. 
The Bill was read accordingly. 

The Hon'ble SIR CHARLES PAUL also moved that the Bill be referred to a 
~elect Committee consisting of the Hon'ble Mr. Nolan, the Hon'ble Mr. Allen, 
the Hon'ble Raja Rameshwar Singh, the Hon'ble Dr. Rash Behari Ghose, and 
the Mover. 

'The Motion was put and agreed to. 
o 

POLICE SUPERANNUATION FUNDS BILL. 
, . 
The Hon'ble SI!t HENRY HARRISON introduced the Bill to consolidate the 

, Oalcutta and the Suburban Police Superannuation Funds, and moved , that it 
he reIJd In Council. He said ;-

r 

" It is unnecessary, as leave was granted at the last meeting of the Council 
to introduce the Bill, to say more than that there is a. point pending whether 
any guarantee is necessary for the solvency of the funds, but I unde:rstand 
that upon that qaestion the Local Government ill still in conespondence with the 
~upreme Government, so that there is no necessity to say anything more now." 

The Motioo was P.ut aDd 'agreed to. 
The Bill was read Recording-Iy • 

• 
The Hon'ble SUt HBMRY HARBI80N also moved" that the Bill be J'eferred to 

a Select Committee consisting of the Bon'ble Mr. Allen, the Hon'ble Dr: Rash 
Bebal'l Ghase, and. the Mover. 

The Motion W8I P'it aDd agreed to. 
( 
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CALCUTTA PORT BILL. 

'Thb Hon;ble SJR HENRY HARRISON introduced the Bill to consolidate-and 
amend the law relating to the Port of Calcutta. and to the appointment of 
C~mmis8ioner. for the said Port, anJ moved that it be read in Counoil. 

The Motion was put and agreed to. 
TIle·Bill was read accordingly. 

;, 

The Hon'ble SIR HENRY HARRISON also moved that .the Bill be referred to 
a Sele&t Committee consisting of tho Hon"ble Mr. llacaulay, the Hon'ble 
Mr. Allen, t4e Hon'ble Mr. Moore, tho HOD'ble Mr. Pratt, and the Mover. 

The Motion was put and agreed to . 
• 

EMIGRANTS' SANITATION BILL, 

The Bon'ble MR. NOL4N introduced tho Bill to provide for ino ,8anita
tion of emigrants during their passago through Bengal to tho labour districts 
in A8s~m, and' moved that it be read in Oouncil. 

The Motion was put and agreed to. 
The Bill was read accordingly. 

Tho Hon'ble MR. NOLAN also moved that the Bill be referred to a Select 
Committee consisting of the Hon'ble Mr. Allen, the Hon'ble Mr. Moore, the 
Hon'blE} Dr. Mahendra Lal Sircar, the Hon'ble Dr. Rash Behari Ghose, and the 
~over, with permission to report thereon within.a fortnight. He said :-

"In explanation of the somewhat unusual provision giving the Sele~t 
Jommittee power to report within a fortl.light, I desire to state taat there is no • 
;v-ish to bind the members to do their work more quickly thin ther may 
ibemj!elves find convenient; but it seems advisable to give them power to 
report, if ,they think fit, before the usual period of one month has expired: 
There is every reason for expediting the consideration of the measure, 
so far as can be done without precipitancy; fdr cholera, which, as His 
Honour the President ~nformed you when asking leave to introduce this 
Bill, carried off six hundred emigrants last year, has recently, I much 
re~~t ttl state, broken out again. And it is hoped that no protracted perv>d 
will be ... equired for the examination of a Bill -#hiOO merely embodies 
the simple principle that emigration should be subject to sanitary super
vision, and that Buch supervision should be exercised in accordance with 
rules to be made by Government, and, altered from tim, to time, 8Q 
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that they may always be in acoordance with the varyi.g nccc8Sities of the 
hou,. This policy has been acceRted without question for a ~ua.rter of a 
century: it was \ applied by this Council in the Acta 01 186'; and i 81'0 to 
the special case with whioh we are now d~ling, that of emigrati.sJn to· Assam, 
and by the Governor·General in Council 'in three well-known enactments 
to emigration to the' Colonies, Burma and the Straits Settlements.· 1hat it 
was not consciously abandoned by the framers of the present law, Aft I of 
'}882, may be inferred with the utJ:nost certainty from the elaborate. 'provisions 
made in that enactment, and in the rules framed under· it, for the lanitary 
supervision of the only class of emigrants whom it dealt with; as also from the 
absence of any intimation in the voluminous corresJ>0~dence and discussions by 
which the measure was preceded of a desire to dispense With iuch 8upervision. 
They could hardly 'have wished to enforce strict ru\es on a minority, while 
neglecting the greater number, travelling under precisely the same conditions; 
and had they intended thus to alter, an established policy, they would certainly 
have given some reason for so doing . 

• 
"The explanation "Of the action taken in lA82, which this Bill intends 

to'supplement rather than to alter, is to be found in the last statement, that the 
conditions are the same. Emigrants passing through Bengal to Assam are 
divided into two classes-the minority, who have already executed labour con
tracts under the A,ct, a.nd the majority, who hflve not done so as yet: th~ health 
of the fa,rmer is fully protected by law, and rules having the force of law, while 
for the Jatter nothing whatever is done. It was anticipated in 1882 that those 
who had not lIigned engagements, being as yet free from any legal bonl, would 
he able to. take care of themselves, just like other traveJlers, and if this expect
ation has not befm fulfilled, 'the resuit has to some extent been produced by 
"arrangements not contemplated in 1882-in particular by the facilities afforded 
,to employers for putting labourers under contract as they pa.s& through D~i, 
after leaving Bengal. However this may be, it is now ma.tter of da.ily experi. 
ence that emigrants of the two clasaes are obtained ansi despatched in the same 
way, being onginalJy recruited in Chota Nagpur and Behar by planters? sird8l's, 
orf the contractors' men, or by arkatu, as" they are- called, working OD lheir dwn 
eec<>UIlt; being colleete& in depMs, and there detained until a 8uffioreitt number 
has been got together; being theg forwarded in large batches, at their master's 
espeJlle and under his cOmplete control; and their destinatidt. being in hoth 
easel to wort. on tea. ~rdeni, under statutory contracts. That tbMe contracts 
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are, in regard to one class, executed in Assam at the end of the journey, in 
regard to tPe other, here in Bengal, at ij;s commencement, is a matter finite 
irrelevant when we afe d-ealing with a question of physical, hef4tth, and one which 
ct1nnot properJy, :( submit, be made-the ground for a distillction in the 'sanitary 
systems adopted for the two classes. A recruit drinking. from a tainted well 
cn ap. ufllicensed depcjt may imbibe the seed of cholera, although he ha~ • • never put his mark to EC contract; he may develop the fatal germs and spread 
them amogg hundreds, although he is called a free emigrant . . , . 

"!Jut whatever the requirements of consistency, no ch4nge would be 
proposed in the law' if existing arrangements did not work badly in practice. 
There have been complaints as to the food furnished to emigra.nts on their . . 
journey, tho absence of clothing, the abandonment of the sick, and failure to 
b~y the liead; but it it to. the state of the dep6ts that the greatest importanc.e is 
a.itached, and it is in thoso that the greatest improvement may be reasonably 
expectoo.. The attention of Government was drawn to' this polnt, by those 
most' interested, in a letter whioh I might bl)' permitted to read ~-

• ' Dated Caloutta, the 22nd AuguBt, 1888. 
From-G. M. BARTON, ESQ" Assistant Seoretary, Indian Tea. Association, 
To-The Seoretary to the Government of Bengal, General Department. 

'I AM direoted by the General Com~ittee of tIris AsBooia.tion to, hand you herewith 
printed copy of a letter, dated the 18th of June, from 8urgeon.Ge~eral A. C. C. DeRemy, 
C.B., 'to the Seoretary of the Indian Tea Distriots Assooiation, London, on th9 subject of the 

-recent outbreak of oholera among ouoliA8 prooeeding to Assam. • 
, It Till be noticed that r~ferenoe is speoially made to the state of the depots and the 

water-suppiy at Raniganj, and it is suggested tha.t the Government of Bengal.should depute 
a oompetent medioal offioet to report on the stato of things at that plaoe and at the halting
plaoes between there and Dhubri, and to advise as to the measureB that are required to put. 
them in & good Banitary oondition. 

, The Oommittee are aware that the Government is already oonsidering oertain BuggestlOlle 
for tae sanitary Bupervision of all coolie traffio to Assam; but they are of opinion that the 
recommendationB of Dr. DeRenzy. are worthy of a.ttention, and they therefore beg to bring 
them to the notice of the Government.' 

" The enclosure to the AS'Sociation's letter begins-
• Dated 18, Clyde Road, Dublin, the 18th JUfJ.e, 1888. 

From-SURGBON-GENBRAL A. O. Q. DBRENZV .. O.B" 

To-ERNEST TYE, ESQ., Secretary, Inqia.n Tea Diamots AlB>ciation. 
• I Cl'tOL'IltA has 1;>een so fatal this season among the coolie .. in transit lip the Brahma.putra 

that. the &o?ernment, I believe, have found it neo6.lllatY to ·8uspend of>olie emigration. 
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altogetbar. As this step mutt ~ immense inju:ry on the tea intereet in A.ssa.m, I Tftture to 
suggtet that the Indian Tea Dwiots ASlocioa.tion should take the opportunity of Fressing on the 
Bengal Government the neoessity of meaeufes for pJ;,eventing a.tep~i.tioll di such a ditaster. 
It ought surely to be fulJy understood that c'holeMs the most preventible of all JlPidemic 
diseases; and when epidemios, such as have lately prevailed among the obolies 'Ooour, it ma.y be 
aesumed with absolute certainty that they are due to gross sanitary negleot somewhere.' 

Ci 

" I m~l qU?te another passage from Dr. DeRenzy's letter as to the RlfniganJ 
~ep6ts :-

'A ge~tlem.a.p. who has recen~ly been there desoribes the state of thlng8·88~foHow': 
n. says :-' It would be a miracle if oholera were not bred a.t tbat place. The coolies reeruit
ed in the Chota. Nagpnr districts are oollected there in depOts b~fore being despatched by 
rllilway. TheodepOts are under no supervision whatever. DepOts that have space for 100 
have frequently 900 crammed into them. The water-supply is from three wells, but is 
mainly drawn from tanks, which are foul in the extreme. The co~Jies defoocate anywhere .and 
everywhere a yard from the depOts, and on the margins of the tanks. In fact, it is tl),e 
Calcutta depOt'system of 26 years ago.' 

" Previous· to the. receipt of this communication the Lieutenant·l:iovernor 
bad, through the Commissioner of Police,. Calcutta, secured the .inspection of 
the free dep6ts in this town, with the result that three out of seven were found 
to be in an unsatisfactory state. The entries in a statement before me as to 
ihese three depbts are :-

I The sanitary arnngements of the building a.re bs.d, the compound a.nd nearly all parte 
of the building are in a filthy state, the floors of the rooms are undermined by rats: altogether 
the place is quite unfit for a ooolie depOt. 

'This plaoeis also in a very bad state: the supply of water for bathing and othe/~pose8 
is insufficient, ll.nd the building is too small for the number of perlions a.ccommoda.ted. 

'The building is a puooa. twd-storied one; the compound is not well kept, and the drain 
'round the building is filthy. The accommoda.tion is insBfticient.' 

"At the request of the Tea Association, Dr. Gregg, the Officiating Sanitary 
Commissioner, was deputed to inspect thamofussil depOts. He reported that two 
out of three free depOts visited by him in Chotl!' Nagpur derived their water
supply from wells, the mouths ?f which were below the surface ll'vel, and which 
were therefore liable to receive the surface drainage. 'On the whole,' he 
writes, 'the present fre~ depOts 'are of the Ill()st unsatisfactory kind, .a~d 8ho~lld, 
I think, be placed as soon 8.S possible under proper management and supervi. 
lion.' . A$ to Raniganj, he observes:-

. 'There is DO doubt that the 8&llitary &n'angemenu of the ooolie depOts at Ranigmj 
am verv defeDti.,'e : the wa~ used ill them it' drawn in many oases from tanks that are not 
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over-clean; the cookin8' of the food is not'properly attended:tQ ; and, in fa.ct, there is an absence 
of the,t oontrolJing supervision whioh,has been fou~d to be ~o necessary in respeot of the,yoolie 
dep6te situated 'n the 'Suburbs of. Caloutta, in oonneotion with Inland and Colonial Emigra. 
tion. ~e de¢ts belonging to known pel'SOns number from 20 to 25, and there are many 
private depOts J:resides, in which the so-called free emigrants are accommodated until disposed 
of. byper80D8 whose livelihood depends upon such transactions, and with whom at present 

'there' .n~otIAga.lly be any interference. I also admit that there was a foundation for 
,complaints made by these managers in their turn, that. their coolies were' not sufficiently 
provided fOlon the lines of railway, and I take the opporlu:pityof stating that the Railway 
authori~e8 and Superintendent of Inla.nd Emigration have recently ma.de a.rrangements t6 
limit the number of emigrants to be oarried daily, so as to prevent overcrowding, to proVide 
suita.ble carriages, good drinking water, to help the travellers at plaoes suita.ble for refr~sh
ment or repose, and to secure adequate medioal inspeotion and treatment.' 

, " I hope that in r~ading these extracts, 'which I think it my duty t'o place 
before the Council, I have not conveyed the impression that there is any very 
'gross or scandalous neglect at these depOts. Dr. Oomins, the Superintendent of 
Inland Emigration, who has just completed an inspection more detailp,d than 
had been previously made, informs me that he was rather surprised tv find that 
they ware no worse; that since attention has been prominently directed to the 
subject there has been some improvement; and that the. managers seem 
disposed to . act on his advice~ though he has at present no legal position 

• 
in regard to them. He did not, however, find that when care 'was taken in 
sanitary matters, it was aJways exerQised according to knowledge; for instance, 
in one case where a brick drain was made at some expense from a latrine, • it 
was 8iven its outlet in ,a tank, the water of which is used for drinking purposes· 
by the emigrants. I have also to .. acknowledge that there was touch truth in 
counter-complaints made by the coolie contracto~8 that t~e arrangements on 
railways, over which they had no control, were deficient. 'This is a matter,to 
which the Lieutenant-Governor has recently given much attention with the 
result that steps have been taken' to prevent overCJ;owwng, to secure the use 
of suitable carriages,to establish medical inspection on the route, and afford 
medical assistance, as also t~ provide for necessary halts, for food and'reposo. 
It.ts well known that coolies when first take~ away u:om their homes are,,for 
reasons ~8i1y understood, peculiarly liable to cholera" and, therefore, need 
'special care to guard them against infection, the results of which cannot be 
prevented by any subsequent treatment. And it is alsq obvious that as- coolies 
from different d'eD6ts are brou1!ht totlether in 'the traiD, at Dhvbri, and on the 
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Aseam steamers, any outbreak of cholera among one batM is likely to spread 
widely, so that the most careful master may suffer for the neglec;t of his 
neighbour. For instance, the dep6ts for coolies I'ecrnitetaooording to the Act 
are, by all accounts, kept in excellent order under Government s~pervisiont lmt 
their inmates can have no exemption from cholera: on the journey if they ~re 
massed with men coming from ~n infected d-epOt. It is the casb IJf the 
chain-cable no stronger than its weakest part; to provide lor the safety of the 
ship we have to test every link. Such being the ciroumstances, LhoJ>e that 
this Council, QJld' those interested in the great tea industry, as alsO the public 
generally, may acoept a Bill whioh, though it does not purport to deal with the 
whole question of the supply of labour to Assam, is, I submit, sufficient for 
its .purpose, and can hardly fail to effect an immediate and appreciable 
improvement in the sanitary condition of the places wh€V'e cholera is too often 
generated. " 

The Motion was put and agreed to. 

MUHAMMADAN BURIAL BOARD'S BILL. 

The Hon'ble SIR HENRY HARRISON introduced the Bill to provide for the 
tppointment of a Muhammadan Burial Board in C"Icutta, and moved that,· it 
00 read in Council. 

The Motion was put and agreed to. 
Th~ Bill was read accordingly. 

The Hon'ble SIR HENRY HARRISON also moved that the Bill be referred to a 
Select Committee oonsisting of the Hon'ble Sir Alfred Croft, 'the fIon'bIe 
Mr. Allen, .ille HOll'ble Dr. Mahendra Lal Sircar, the Hon'b1e Shahzada 
Mohammed Furrokh Shah, add the Mover. He said :-

"With your Honour's permission, .1 should like to add that permission 
to report thereon be given within a fortnight. With reference to the expla.n
ation which has fallen fr()m the hon'ble member opposite, I think it would be 
advisable if lea\te were given to this Committee also to report in a f~r\nigh. if .it 
sees its way to do BO. Although the rules which may be framed uuder the Bill 
m'!Y r~1!ire a. great de,u of care and consideration, the Bill itself is of a 
somewhat simple ch~raeter, and I think it quite }.lOssible for the Select Com
mittee to report within 8 fortnight; a~d as it has been represented that the' 
appointment of the B~ard is urgently required within the present year, it 
se"ma. desirabl~ to paBs the Act BslOOn as possibl~." 
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The Hon'ble the PKE8IDENT-" If no one object., I shall give the per· 

miuiQtl." 
··The M~ti<?n "taB put and agreed to • . 
1'he Cfl.UDcil adjourned to Saturday, 'the 20th ~pril! 1R89. 

CALCUTTA; l 
1'''1 1.1 tn April, .1889. • j 

. 
Beg: No. 197~g-aOO-j9''-89. 

C. H. REILY, 

A88i1lant Secr-etar!l to the, Govt. "/ .Btn)al, 

Le9ulatii'6 IJepnr.tment • 



.AlJ,tract o/the, Procleding8 of the -Council of tke Lieutenant- Governot' of Bengal, 
a88emb(ldj'or ·· tk~p""p08e of making Lawl. and Regulations under the prQ'lJlaions 
of the Act of Parliament ,24 and 25 Vic., cap. 67 

THE (JounCll m~li ~" ""';' Co~ncil Chamber o~ 8at~day, the 20th A.pril, 1889. 
. " Jresent: . 

The HQN'BLE em STEUART COLVIN B.YLEY, K.C.S.I., C I.E:, Lieutenant-
Governor of Bengal, presiding. 

The HON'BLE SIR CHA.RLES PAUL, K.C.I.E , .Advocate-General. 
The HON'BLE P. NOLAN. 
The llON'BLE T. T. ALLEN. 
The HON'BLE SIR HENRY HARRISON, KT • 

• The HON'BLE SIR ALFRED CROFT, K.C.I.E. 
The HON'BLE DR. MAHENDR ... I .. AL SmCAR, C.I.E. 
The ,HoN'BL'E O. H. MOORE. 
l'he HON'BLE H. PRATT. 
rhe HON'BLE SHAHZADA MAHOMM~D FURROICtl SHAH. 
rhe HON'BLFl-DR: RASH BEHARI GH?SE. 
rhe HON'BLE RAJA RAMESHWAR SINGH, BAHADUR. 

NEW MEMBER. 

The HON'BLE' RAJA. R'AMESa'WAR SINGH BAHADUR took his Beat .'in 
Council • . 

EMIGRANTS· SANITATION BILL. 

The, liON'BLE MR. NOLAN presented the repo~t of the Select Committee on 
. the Bill to provide for the sa~itation of emigrants during their passage thrbugh 
Bengal to ~he labour districts in Assam, and moved that· the Bill be con
a;rI.ered. 

The Motion was put HollU agreed to. 

The ]JoN'BLE MR. NOLAN also moved that the Bill be. passed. 

Th" HON'BLE MR. MOOl\E !laid :-. "The main interEtJts ~ffected by this Bilr are 
the intere8~ , of thQse. connected with Tea, and I shQuld like quite briefly to give 

. their vi$Ws '~bout it. Befor.e the' Select Committee met, I disoussed it with the 
leading repr8$entativ~B of. the Indian Tea Association,. and of ,he Chamber of 
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Commerce to which the Association is affiliated. The purport of the Bill was 
approved by both bodies, and they gad no suggestions to offer for its improve
ment. Its measure of usefulness will depend upon the rules'rramed under it, and 
I trust great care will be taken to confine them to the strict purpwt of the Bill, 
and not to go beyond it. In this cOl'lnexion in Select Oommittee I proposed the 
elimination of clause (j), section 8 of the Bill, as I considered the word.i,n~ was 
so general as to admit of the introduction of the system of way.bills, which 
would seriously hamper free l'ecruiting by garden sirdars. N 0 ~estriction 

would be considered too severe to suppress the various villainies and illegitimate 
recruiting practised by arkatties, but it is an almost insurmountable difficulty to 
keep them in check by rules which would not seriously interfere with legiti
mate free recruiting by garden sirdars, which it is only desired to encourage. 
On my proposing the elimination of the clause, the legal authority in the 

• • Committee showed that there were legal technicalities necessitating its reten .. 
tion, and the Mover of the Bill gave me an assurance that there was no, inten
tion of imposing the way.bill system. I therefore withdrew my proposal, and I 
only raise the point now to say it would be satisfactory if that assurance could 
be repeated here. 1 have a'lso to ask whether the Government will agree ~o 
publish its proposed rules before making thenl law, to give those interested 
in 'fea an opportunity of expressing an opinion upon them. As both they and 
the "Government have but one object in common, VIZ., the preservation of 
labourers from mortality by preventible disease, it seems to me that that course 
hu everything to recommend it, and nothing to the contrary. I would add that, 
'just before coming here to-day, a paper waM sent. to me by the Tea Asso~iation~ 
pointing out {bat' one most essential point was the prevention of overcrowding 
~n railway carriages. The paper consists of two Minutes on the subject by Tea 
Agehvy Firms which I will read-

'(1). As rega.rds the supervision and 88.nitatiou of free emigrants en route to the labour 
districts, some legislation 18 undoubtedly wa.nted, and I think .that in this connexion we should 
call the. a.ttention of Government to what r consider to be at present the WOl'8t feature of the 
journey, tn •• , overcrowding in railways, whioh in the months of April to June is simply 
cruel. 

( 

Il 

(2). Too crowding in the rail ways ia one of the worst features of the ooolies' journey, and 
the railways are allowed to act 808 if they had absolutely no responsibilities towards emigrants, 
nor do they seem to be required to make any of the ordinallY provisions of aooommodatiOll 
aooorded to the thj.rd-olasa pusenger. either in the trains or at ~e stations.' 
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" The point 'is not specially named in the Bill, but no aoubt could and will 
be brought jn. under clause (c). I have I\othing further to say than to e~ress 
the hope thal the Council will pass this Bill, and to thank the Government for 
their l'romPitude and decision regarding it from the time it was placed in 
their hands." . . 

The Hon'ble MR. NOLAN said :-" You, Sir, will have heard, we all-heard, 
with satisfaction the approval of this .measure expressed by the hon'ble mew
ber 'Who' represents among. us the views and futerests of the mercantile com
munity. Seeing that the immediate consequonce of the Bill will be to subject 
to supervision personR engaged in supplying . labour for a great industry, to 
impose new duties on ihem, and render them liable to charges, jt is most 
satisfactory to learn, from the pon'ble momber's statement, that our proreed. 
ings are endorsed hI those who would be the first to resist any action 
of the kind if it were not neces8.ary and beneficial. In reglu'd to what he has 

• said in deprecation of requiring agents to make out.way-bills, you, Sir, will be 
in a better position than I to give a s.1ti~factory answer as to the future 
intentions of Government, but I may say that had the requisition of way-bills 
been contemplated, the Bill would have been differently drafted, so as to 
indicate that im'portant fact clearly. r doubt if it is roally possible to secure 
the use of way-bills for unregi~tered emigrants; although, where it is practi
cable, the system is very useful. 

" The support which the measure haB received from those most concerned • diminishes to some extent th~ practical importance of an obje~tion taken to it 
qy an experienced journalist that it merely empo~ers the Lieuten:nt-GovernoI 
to make rules at'discretion without clearly defining the character of those rilles. 
It may, perhaps, be convenient to explain, in reply to this observation, thut the 
Bill fixes the responsibility for protecting the health of emigrants on particulaJ 
persons, it specifif's the points Oll which their conduct shall be subject to control, 
and assigns a limit f;t) the penalties to be imposed upon them in case 01 
neglect: if it lea~ to the Executive the power to specny the actus] 
arrangements to be madEfon the journey, that is done solely for the sake.of 
convenieAco. I have a draft of the rules to be issued on the table before me, 
it was read to the Select Committee, and any portion of it could, had that body 
so pleased, have been trausferred to the Bill. But who'would be " gainer by 
such transfer? Ta.ke, for instance, rule 9 of the draft, -which ruas-
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- j.lle agent, or petsOn appointed 88 ~oresaia, mUst take evel'}t care of the emigrants 
d~ the journey. He must give them &.oooked meal befote they start; and. if the jOurDf'Y 
ia likely to oocupy mON than six hours, he must distribute biscuits Im*d lugar- in the propo~ 
$ion df two bisouits and one ounce of sugar to each emigrant of and above ten years of age, 
and one biscuit and ha.lf an ounoe of sug&J:' to eaoh emigrant under the ale of ten years; 
and if more than eigbt: hours, dry provisions must be supplied, suoh 88 choora, 8utto, and the 
like, in fSuoh quantity tIS may be determined '->y the Superintendent of Emigrati;n or other 
authorised offioer It must be seen that the olothing provided is worn by the emigrants 
whenever the weather renders such a preoa~tion neoessoiy •. At the close of J3ve~ €hLy's 
maroh, or of a b.-ain j"urney. the emigrants must be prop~rly housed and provide! with a 
cooked meal and wholesome supply of water for drinking '!-lld ablution purposes.' 

"That is the regulation now in force under Act I of 1882, and it answers 
very well as a"l'ule; but who would care to' put it on- our statute book? In 
dealing with. these details, rules are far more <!onvenien, tlian laws, as they are 
more easily altered on objection, or when they do not work well. In fact, the 
procedure of leaving the widest discretion to the Executive is incorpomted in 
the present emigration law, to which our Bill is supplementary, it was adopted 
in the previous law, and as far as I can ascertain in all the numerous emigration. 
laws and abortive Bills as to emigration which \lave ever been passed or rejected 
by the Indian legislature. It also prevllils to some extent'in regard to arrange
ments made for the protection of the health of persons who are not emigrants; 
for instance, the lron'ble member, opposite, who is Chairman of the Calcutta 
Municipality, could inform you that here in this town we are all liable ' to be 
bound by such sanitary rules as may commend themselves to the bofly over 
which be presides. 

f: • 

" The criticism to whic~ I have referred touches a matter of form only, 
important, no doubt, on general grounds, but having no very special applica
tion to the present measure: if we can guard eHectually the health of 
emigrants, it is of no great consequence to them whether this is dono by law or 
by rules having the force of law. But I am aware tbat the Bill has given 
rise to a genuine" feeling of disappointment among a section of the public by 
reason of its limited scope: it deals very well, they say, with sanitary matters, 
bwt we want very much ]Dore than that. I~ illustratibn of what I mean, I tn'aY, 
perhaps, quote from. a journal published in the recru~ting districts: "Though 
Sir Steuart Bayley correctly describes some, though not all, the evils of 
that Act, no effort whatsoever has 'Seen made in the Bill just introduced CC) 
grapple with Ihese evi1s with a view to their remedy, .the only meaaure 
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contempla.ted by the- Bill being certain sanitsry precautions to be observed 
during the pas,age of the coolies to the land of shwery. The system (j)f 
kidna.pping whioh has grown up under Act I of 1882, and to which Sir 
Steuart .8ayley-pimsolf in some of his published Resolutions on the adminis. 
tl'ation of the diffdrent districts of Bengal made I»ointed reference, is not even 
attempted;;o be touched. Tho Bill, as at present· framed, will not satisfy 
the 'public." As far as our Council is concerned; the reply to this objec,\ion 
is simple and obvious: we have only to state a fact, with which our critics may 
not 'e a~quainted, to dispose of the matter at once. We have-not altered Act 
I of 1882, bocause we have not the power to do so: that Act was passed by 
a superior Legislature, and by that Legislature only can it be amended. 
We do what we can, as well as we can, and as quickly as. we call; for what 
lies outside .our province we can only disclaim responsibilIty. But in thus . , 
indicating the limits of our j urhdiction, I must,. not be understoou. to concede 
that the. whole question of emigration and statutory contracts could have been 
dealt with effectually by any other authority durin~ the present season. The 
tea industry of Assam ha~ been established by an outlay estimated at fifteen 
millions sterling: it has settled in that province an immigrant population of' 
323,000 persons, ./and 36,000 new recruits leave Bengal every year, attracted 
solely by the employment which it affords. It has contributed more, per
liaps, than any other known factor to the solution of the great problem, how 
iO India: to find occupation for a 'Population increasing rapidly? It is thus a, 
most imp~rtant industry, anft, resting as it does on the basis of lab<1Ur obtained 
from a great distance, .under a peculiar system of statutory contracts, it is an 
industry of a very special kind. The grounds for action have onl' recently 
been etltablished even from the Bengal point of view; and there are otheTs to be 
consulted-persons who have every right to speak. 1'his is, I submit, a case, if 
there ever was one, for caution, for deliberation, for the application of the 
maxim addressed to the ideal English statesman: 

. 'Not quick, or slow to change, but firm, 
And in its 1ea80D bring the law.' 

"But, it has been said, we might have expedited matters had were£Used to • remedy by'thi;J Bill immediate and glaring evils until the-question could have 
been dealt with as a whole. As I have read in Bome journal, we may, by 
giving an instalment of .reform, defer the revision of the whole Act, and thereby 
do evil; in other 'Words.. we should have left the foul wells to do jheir work a 
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little longer, in ordertom~ the situation intolel'~b1e and to bring pres,ure to 
hear. ThiS, Mr. President" is, I 8~bmit, 'a suggeati()nwhich bear§ its aondenina
tion 8t~mped in,broaa 'characterson it. forehead:' E1'en,tbe ,.host cynical con
troversialist 'Would h~dly .. on consideration, adopt it with aU ifts coneequencel : 
he would scarcely .enture to·.yin plain ltUlguage to our 36,000 er.nigr;ants f , 

'" Sicken yourselves again 'at t~.::Qontamina~d timk~, your illness Wlilllielp my 
argUment; sprea'" cholera throughout the laud, its progress will' give point to 
my declamatibn; die, and'strengthen my case against Act'I of 1882." Sllch a 
policy can be atjted only to be 'c?ndemned; and itS rejection is a snffici'ent .;Usti
fication for passing the Bill now submitted to the judgment of this Council." . 
• TUEHoN'BLE TIlE PREsIDEN'l"··sai4 :-" Before, I put to, the : COU'tlcjt the 
motion which·stanqa ~n the paper, I wish to add one or two words ill reply to my 
hon'bl!3 frien~ who mst spoke. He desired to' know lhat ~he iptentions of the 
Governmellt were with regard to the introduction of w.ay-bills under the rnIes, 
and, as I un~erstood, he asked fol' some 80rt of pledge, as far as, ii could be 
given, that thby were not "to be introduced .. , Tho correct answer. has been. 
given by the Hon!bIe' Mr. Nolan in regard to ,these way-biHs, namely, that we 
cannot intXo~uce them. HI 'were:to speak merely fOll myself, I might say 
that the same conditions which reqpired way~bil1s iIi the case of coolies who 
have been registered and are sent 'liP by garden sirdars would equany demand 
way-bills i~ the cas,e of coolies who have not been. registered and have been 
sent up by gatden sirdars. But the fact of registra,tion'makes all the differen'ce~ 
In the one'case you have the means of making 6ut a way· bill, in the 'other you 
have not the mew. I mentioned the matter in di~cu8sing this question with 
the mem1fer olothe Government of India in charge of the case, and we came to 
the conclusion that way-Dills, though admirabie i~ themselves, could not be 
introduced under this Bill. Therefore, I may say most distinctly and 
definitely that, as this Bill stands, there is no iI}tention of introducing way
bills. But as to what may be done .hereafter I can give no pledge, because, a.8 
I have explained, it is my firm hope and trust that this Bill' is m,erely a tem
porary measure., It is a Bill by. means of which ·we expect to deal with a 
difficulty which has arisen pending a more complete 'and better consideratiop. 
of the ques~on in v~ious 'aspects whiph this Council is not in .a.position to 
c)eal with; and whether, when the occasion comes for the amendment of Aet I 
of '1882, I shall reco;mmend, or whether' the Government of lndia will,a.coept 
such· recom~eudatio" 8S the introduction of way~billlJ, as iu the case 01 garden 
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sirdars, is a ,question regatding which it is more than 1 can give a shadow of 
a pledge at-present. So far on the question of way.bills. 

"One other point my hon'ble friend asks above is as to the publication af 
the rules. It is our object to get the rules into force at the earliest possible 
moment. Here they are draft~d, though not-..possibly in their final form. I 
shall ask tile Hon'hle Mr. Nolan to submit them informally to-day to those who 
are chiefly interested, and to ask them to gi;e us their opi!ions within \. week, 
and I.shall delay the publicution of them in th~ meantime, if that will satisfy 
my 1fon'ble 'friend, Mr. Moore. 

" In regard to the overcrowding of ra~ways, my hon'ble friend on the right 
(Mr'. Nolan) has explained, I think, quite 8S clearly as I can, what has been 
done. Orte of the most serious evils to which objection h4s been taken is the 
overcrowding in the.railways, and I ;hink it is an objection which is perfectly 
justified. A Conference was held not very long ago at which the Gonrnment 
in th" ~anitary Department and the Managers of the Railways were repres.ented, 
and certain rules were agreed to. 'Those rules it is within my power to 
enforre on the Eastern Behgal Railway, and they will be strictly enforced, 
and I have no doubt I shall have no difficulty in the matter, and st~ps ballVe 
ulready been taken to introduce tbem OIl the East Indian Railway. Although 
I have no doubt that, under this Bill as dmfted, we could pass rules which will 
have the force of law, and can insist on the management of the East Indian 
Railway carrying them out, a.t the same time as they have -willingly CODle for
ward and agreed to what is required, I shall be unwilling to uurke any ~les • • 
on the subject unless I see any real necessity fl)r it. I think I have no'; 
answered all the questions }Vhich the hon'ble member has asked.'· 

The Motion was put and agreed to. 

ADJOUR~MENT OF COUNCIL. 

THE HON'BLE ~HE PRESIDENT ~aid :-" There is Qne word more to say bel ore' 
tht' Oouncil rises. 01 the other Bills which are before the Council, I understand 
the Select Committee has decided 'to postpone until the ne;tt cold weather the 
consid.eration of the Bilt to consolidate and amend the law relating toethe 

• t • ' 

Porl of Calcutta, and to the appointment of Commissioners for the said Port. 
They do not propose to go on with it at present. There are two Bills on 

.. which the reports of the Select Committee are pr8ctically reaay-the 
Muhammada.:l} Burial Board's Bill and the Fisherfes Bill .• With regard to 
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anot)ler Bill-the Police Superan~tion. Bill-there are~ certain point. with 
regud to which I , have to consult , with the .Government of India befor& 
proceeding; but in respect of the two Bills of which the repDrts are practically 
ready-the Burial Board'. and the Fisheries Bill-I prvpose that the,S&leot 
Oommittee's reports be oircul$ted to members at the earliest pos~ble date. I 
myself shall not be here ob. the 4th ~ May, which is the earliest date on which 
the Council could r~ve the reports and consIder them. I do not t~ it is 
worth asking' the Council to meet merely for the sake of receiving the reports. 
But '1 propose that the Council shall meet on the 11th, and then take intCl eon-, 
sideration the reports which you wrIl have by that time bad in YO'llr· hands for 
more thkn a week." . 

The Council adjourned to Saturday, the 11th May, 1889. 

CALCUTTA; } 

TAl 24tA April, ·1889. 

c~ H. REILY, 

t!,8Ntant Secretar!/ UJ tM Govt. of Ben.qal, 
Legiala#ve Department. 



Absti'tJ,ct of the Proc'lJeding8 of tke Oouncil of tke Lieutenant-G01)8rn~r of Bengal, 
, a88emlJleiJor tk8.!urpo~8 of makinfl Lawt and Regula,tif)'fl,8 tt."der tke provition8 

of Iks Adt 0/ Parliament 24 and 25 Vic., cap. 61. 

'l'ns:Councillllet at the COllncil Chamber on S&turday, the 11th May, 1889. 

~rtStut: 

The HON'BLE ,SIR STEUART COLVIN BAYLEY, K.C.S.I., C.I,E" Lieutenant-
Governor of Bengal, presiding. ' 

The HON'BLI!: SIR CHA.RLES PAUL, X.C.I.E., Advocate-General. 
rrhe HON'BLE P. NOLAN. 
The HON'BLE T. T. ALLEN. 
The HON'DLE SIR HENRY HARRISON, KT. 
'fhe HON'BLE'SIR ALFRED CROFT, X.C.I.E., 
The HON'BLE DR. MAHENDRA LAL SmCAR, C.I.E. 
'l'he BON'BLE C. H. MOORE. 
The HON'BLE SHAHZADA MAHOMMED FURROKH SHA.H. 
The HON'BLE DR. RASH BEHARY GROSE. , 
The HON'BLE RAJA RAMESHWAR SINGH BAHADUR. 

PRIVATE FISHERIES BILL. 

The HON'BLE SIR CHARLES PAUL presented tho report of the Select Com. 
mittee on the Bill for the proteotion of the right of fishing in private wa.ter's, 
and ma.ved that the report be, taken into consideration in order to the settle
ment of the clauses of the Bill. 

The Motion was put and agreed to. 

The HON'BLE SIR CHARLES PAUL also moved tha.t the clauses of the liili 
be considered, in the form recommended by the Select Oommittee, 

The Motion was put and agreed to. 

The HON'BLE SIB. CHARLES PAUL also moved that in line 1'7 of section 3, 
after the word 'imprispnment' the words' which may be simple 01' rigorous' 
be inserted. He Raid :-" I find that the Act for shortep.ing the language of Atlt8 
of the IfeIi:gal Council does not, asthe analogous Act of the Viceroy's Council 
does; define the word 'imprisonment;' it is therefore necessary to a~d the 
'Words 'simple or rigorous' after' imprisonment.' " 

The Motion 'was put and agreed to. 
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The HON'BLE SIB CHARLES P.M1L also moved that in claU8eI '1 and ~ 
of Blntion 4, for the words 'obstru.~on or' the word ' ped ' • be (substituted. 
Be said :-" As the section stands it is not very ~ati&l; th~ amendment 
would include everything th.at is required." 

The Motion was put and agreed to. . 
-The HON'BLE DR. RASH BEHA.BY GHOBE moved that for claus& t2) oj 

section/) 3, the fo1lowing proviso be substituted :-' Provided that nothing herein 
contained shall apply to acts done by any person in the exercise of ~ 
btmd fide claim of right, or shall prevent any person from angling with &. 

rod and line, or with aline only, in any portion of a navigable river.' 
He said :-" 1.'he amendment which stands in my name consists of two 

parts. 1'he second part, which makes a concession in favour of the disciples 
of ] saac Walton, comes before the Council with the :wcommendation of the 
Select Committee in favour of it. I need not, therefore, say anything as 
regards this part of the amendment, except that, as we all know, the ge~tle art 
is practised more frequently for sport than for gain, and that at any rate by 
confining the right to navigable rivers we shall be well within the maxim de 
minimis non r:urat lex. As regards that part of the amendment which says that 
'nothing contained in the Act shall apply to' acts done in the bond fide exercise 
Of a claim of right,' it will be enough to remind hon'ble members that it only 
formulates a well-known maxim-I had almost said axiom-in Criminal Juris
px:udence : ' There can be no offence, no crim~ unless there is a guilty mind.' 

.1 will only refer to a well-known text· book on this subject-Maxwelloon the 
construction of Statutes-in which the result of the authorities is thus stated:
, Mens rca, of a guilty mind i~, with few exceptions, all essential element in 
! eotfstituting a breach of the criminal law; a statuttl, however comprehensive 
, and unqualified it be in its language, is usually un~rstood as silently requir
, ing that this element should be imported into it, unless a contrary intention be 
, expressed.' It may be 84id-indeed it has actually been said-that the effect of 
introducing this proviso will be to render the whole law a dead-letter, which 
would therefore only cumber the Statute Book, without ever paJ;ing any practi~al 
operation. Now those who raise this objection Seem to forget that a bond.fide 
elaim of right is not the ~ame thing as a mere pretence set up simply for the pur
pose of avoiding tbe jurisdiction of the Magistrate: A bond fide claim must rest 
on fair1y reasonable grounds; and although a man may not, if I may use the 
exp1'8S8ion, ba'PC, in resp'ect of a pariicula.r act, a guilty conscience, and theref~re 
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in one sense may be said oot to have acted dishonestly, yet he would Dot 
succeed on a Jllea of bo~t.t fide claim of right,. unles8 he could show that the eon. 
clusion at which he had arrive4 was based on' reasonable grounds. Then, again, it 
8eems to me iJlat those who take exception to this amendment forget that there 
is 8ub~ntially the Bame limitation in tho definition of theft in the Indian 
Penal eode; and yet I think it will be allowed by everybody that the Indian 
Penal Code has not been a dead-letter. It is worthy of notice that· those 
who are opposed to the amendment seem to think, or certainly at one time 
thought, that acts made punishable under tbis Hill ware punishable under 
the Indian Penal Code. But it is clear that a person who acted in the 
exercise of a bond, fide claim of right could not have been convicted under 
the Penal Code; and certainly the owners of private fishE:lries in public 
rivers are not entitled. to a larger measure of protection than the owner of a 
fishery in a tank or other enclofled piece of water. There may possibly be a 
distinctton between fish confined in a tank and fish in a rivel, but the dis
tinction, if there is one, is certainly llot in favour of a larger measure of 
protection being given to the owners of fisheries in rivers, or in waters 
where the fish are neither reared nor preserved by the owners of the fisheries •• 
Difficult qu.estionf' of law are, moreover, sure to arise. I may here refer to an 
iustance which came a few years ago within my exp('lrience. An action was 
brought by a well-known landowner in the district of Rungpur to restrain 
certain tenants of his from fishmg in a Meel: the tenants set up an Imme
morial custom under which they and their forefathers hefore them for sever~l • generations had been in the habit of fishiJ,lg in the lake on a particular day in 
the year. The case was heard by q. Subordinate Judge of tonsiderable 
experience, and he came to the conclusion that the tenants were entitled to exer
cise the right set up by them. The action was heard in appeal by a District · 
Judge, also of considerable experience, and he too came to the same conclusion. 
In appeal, howevtlr, to the High Court both these judgments were set aside 
on ~ ground that the right Bet up by the tenant. was not recognised by the 
Engliab law., and.. that there was no reason why the Courts in this country 
should refuse to follow the English law on the point. Now, if the amendmeit 
I propGsiis not carried, the result will be this. These ~en, who thought they 
wer.e .Dot doing anything wrong in exercising ~e right of fishing, and who 
might weU be pardoned for tJP.nking so, Beeing taat the Subordinate Judge and 
the DiJtriot Judge were also of that opinion, would be punishablt as criminal~ 
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I aullmit that jt ought not to be 80: and that, as 800n AS tho Magistrate is 
~tidied that, there are reasonable ,rounds for the claim set uP', he o'\ilght to 
hold his hands and leave the matter to be decided b)' the brdinary oivil 
tribunals. Another objection ~as been suggested to the amendment which 
I will notice, and that is this-that it is not necessary to have :n amendIXlent 
of this ki&d, because no Criminal Court will punish Ii. man who m¢.· out a 
iJond fide claim of right. I will only say in answer to this objection' tha~ it 
only shows that the amendment, although sound it} principle, is superfluous and 
unnecessary. But I think that, although no doubt in olden times the ,Judges 
used lo. take a great deal of liberty with Acts of Parliament, when the art of 
draftsmanship was in a rudimentary state, it would now be a very strong thing 
for a Judge or Magistrate to say that, although an Act says that a man who 
without being legally entitled to fish in certa.in waters" fished in them, is liable to 
punishment, he must not bEr punish~ because ,we must n~t impute to th~ Legis
lature an intention to punish bond fole mistakes. I think t,hat, when we have 
a written law, the whole of the law ought to be contained in the Statute, and 
that no one should be allowed to set at naught the intention of the Legislature 
by referring to some unwritten ru~e of construction drawn from books of reports 
extending, at least in England, over more than five hundred years, not to say 
anything of the i'>erplexity occasionally caused by conflicting decisions. With 
these observations I move the amendment which stands in my name." 

The HON'BLE MR. ALLEN said :-" It appears to me that this question is 
• simply one of practical bearing. The Bili is a Bill for the protecti09 of the 

right of fishing in private waters, and I suppose the hon'ble member will 
not pretend'that his amen~ment is likely to assist, in the protecting private 

• rights of fishery. It is rather in derogation of the general objects 8£ the Act 
itself. It comes in at the tail of section 3 of the Bill, .the first clause of whirh 
says-' Any person who fishes in any private wa;ters, not having a right to 
fish therein shall be gmlty of an offence'; and then comes the amendment, 
which says that 'no1;hing herein contained shall apply to acts dot;le by any 
person in the exercise of a bona fide· claim of right.' It ~ems to me that the 
8iiI1endment takes awal very materially from the effect of tq,e firs~ cl!luse, 
which protects rights of fisheries in private waters, by ma,king it ~'/critp.inal 
act to fish without a right; but the hon'ble membef says that it is to be DO 

offenCe if only you put forward what you iInfgina to be a ~tmd foJe clailQ. 
of right. T:here is n'O 'Word which is probably used'more often' '!'4ia jidfJ tha~ 
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that expression bona, fide. It generally represents the view an individual takes 
of what is fo~ his own interest. As a proto9tion for those who have bond -fide 
rights, I think the am.endment is perfectly unnecessary. It is a principle 
underlyhig alJ.criminal jurisprudence that, where there is a bond. fide claim of 
right, the jurisdiction of the Criminal Courts is ousted. But the introduction 
of this Ifmendment into the Bill is likely to have, not a bond. fide effect, ~ut on 
the contrary is .likely to affl)rd additional excuses for Magistrates to throw off 
their own hands, work which must form an exceedingly disagreeable duty. 
Nothing can be more troublesome than these questions of criminal trespass, and 
such like, where tho contending parties are disputing about intere~ts in land or 
water. It is not the case that Magistrates are eager to grasp at" jurisdiction 
improperly. As the result of my experience, I should Bay Magistrates are only 
too ready to refer partie, on any possible pretence to the Civil Court. The real 
object of this Bill is to provide a. speedy and inexpensive mode of obtaining 
redress ttgainst a class of people Rgainst whom civil suits are practically value
less. Those who fish without possessing a right are not people of sub"stance
zemindars or others: on the contrary, they are nocturnal wanderers, machwat's, 
and the like, who for the most part make their livelihood by Bueh forms of 
trespass, and it is necessary that there should be a Elpeedy means of redress, 
and what is the redress given? It is a fine of Rs. 50-call it, not a fino but 
damages; and what is thorp to object to? 'l'l!e Mazistrato is just as likely to do 
justice in such cases as a Mumif, aHd more so, becauso he is not trammelled 
by a Oo<1e containing over six hundred sections to guide his procedure. rrhol'e
fore it appears to me that, as a protection of bona fide rights, this amendment is 

• not necessary. Claims of right are already recogni.sed, but the introduction of 

this amendment may have the effect of neutralising the whole Act." 

The HON'BLE MR. NOLAN said :-" Mr. President. the hon'ble member who 
moved this amendment did so in a speech so full and lucid that it is quite un
necessary that I should attempt to give him the support which, as the only 
persoD who acted with him on the Select Committee, I feel bound to afford, 
otherwise than by removing any misapprehension as to the facts of the case 
which ~y. have been created by the last speaker. As t~at speaker remarke<p, 
this ;8 a Practical question, and in dealing with such questions it is above aU 
t1:l{ngs desirable that we should clearly understand the facts. 'rhe hop.'ble 
Jl'J.ember bas informed lis that the persons who wi.l1 be prosecuted under this Bill 
are nocturnal wallderers, who make a livelibood _ by poachin( on fisheries 
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belonging to others; and if this were a correct statement, little importance 
'WOtUd attach' to the a.mendment. It will not, as the hon'ble member seems . { 

to suppose, enable such wanderers to escape the consequences or their trespass, 
for under it they will be required, not morely to sot up a Mlourable 
title, such as the jealousy of the law has made a sufficient defence in 
Engl~nd, but to ostablish to the satislaction of the Magistrate that they 
have a bona fide claim to the fishery, the burden of proof will rest on their 
shoulders, and, poor poachers as they are, they wilr be altogether unable 
to make out a right to the satisfaction of a Oourt. In regard to t'hem. if 
any such men thore be, the amendment can do neither harm nor good; to 
their circumstances it is simply irrelevant. But the papers showing the origin 
of the Bill contain no reference to such wanderers, and the decided cases rEgard 
a class of persons altogether different. The whole ~earing of the Bill, and 
the importance attribute(l to this amendment, will be misunderstood unless 
we turn our attention from casutl.l trespasses to concentrate it on theedisputes 
which everywhere exist as to the rights of fishery exercised in Bengal. In 
illustration of these rights I may refer to the great Chandpore Julhan in 
Tipperah, as to which Government has recordod a Resolution:-

'The Sudder Court, in a deoision of September 1850, pronoun oed that the best right made 
ont to this julkar (which is there desoribed as not 'above the ebbing and flowing of the 
tide,' and as ' nn arm of the Sj3!1, ') was that of the publio. In the faoe of this deoision it 
is impossible for the Government to make "ver the fishery to any individuals to the exclusion 
of the publio generally. The Government is now bound to do all in its power to throw • open the fishery as a common right to the public, and to take care, as the guardian of the 
pnhlic interes'ts, that it is not mo~opolised by an.y single individual or party.' 

t "This is no isolated instance of the existence of public rights in important 
fisheries, ovpr which individuals desire to establish a monopoly. The most 
valuable fisheries in Bengal are those in tidal rivers, and it has always been the 
policy of GoV'erument to keep these open, free of any rent or revenue, for the 
common use of all. ClaimE to a monopoly have, indeed, been advanced from 
time to time by the owne\'s of neighbouring estates, but these are generally 
(.;,garded as invalid, ~nd are not enforcod in practice. Leaving the great 
rivers, to consider the state of things on our principal lakes, I 'find that, in 
the ~pinion of the local officers, no monopoly of fishing rights has ever been 
gra.nted in the well-known Chilka inland water, the largest and most va.luable of 
'he province.~ In the open waters of that la.ke the fishing is in practice free, 
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while in the creeks and inlets exclusive rights are claimed, but disputed, so 
that there ha •• been Il!uch friction, and no little litigation .• As to tbe mAwr 
pools, I win. read an extract from a 10l.ter which I received yesterday from a 
manager in charge, on behalf of the Court of Wards, of' the largest estato in 
Bengal, a public servant of unrivalled e~perience:-

, Judging from my knowledge gathered from an intimate acquaintanoe with the ~istricts 
of Purneah, Dinrtgepur. Maldah, Bhagulpur and Rajshahie, loan Bay that a. very well
defined oustomary right "to fish in iheels and other pieces of private waters does exist 
which e;'ery vIllager is oognisant of, and has exeroised hitherto without let or hindranoe year 
by year. The oustom I allude to is that, which permits any Villager residing within tho 
mouzah in which a il/reZ may be situate to fish in that particular jlteel betweon the dato 
of the Holi {ostival and the date when the first flow of new water from the river enters tho 
illeel. This right, whether it be one enforoeable by the law or not, is probably old(lr than 
the times in which the zflIn!ndar was created and became th~ possessor of the land; and 
might in point of antiquity and llninterrupted user be fitly compared with the rights of 
common,-and similar privileges, preserved by law to the poorer inhabita.uts of a parish in 
England. ' 

" But the eviclence most appropriate to the present o(lcasion is that afforded by 
the abstract of decided cases laid before this Council when the Bill waH 
introduced. In the first of these easel:! tho prosecutor could not prove that 
he had proprietory rights; the second regarded what is described as a disputed 
fishery; to the third, which runs as follows, I would draw your specialtttten
tion :-

• A A.nd B asserted their prescriptive right to fish in a lake free of rent, and C had failed 
to establish the relationship of landlord aud tenant in a Buit brought by him ~der Act X of 
1859 to get rent from them. 

'Glover. J, held that to conviot A and others under section 441 of the Penal Cede, it must· 
be shown that they entered npon property in the possession of 0 with intent to COIDlnlt ~n 

offenoe. The element of intention was wanting. A and others asserted, and had all along 
asserted, a prescriptive right to nsh in the lake without the payment of rent. Considering 
that they had vindica,l@d their ,laims aDd had a right to fish as they hud d(\De before, and 
tha.t they were acting bona fide, and not exoeeding their supposed privileges, O's notioe, 
warning them not to Dsh, did not ohange the state of affairs so far as seotion 441 was oon-
oerned, an. tbat therefore there could be no conviotion lor crimin&l trespass.' • 

" I might cite other cases from the abstract, but it is enough to add that none of 
them contain any reference to trespass by mere wanderers, and that, taken as a. 
who~e, they establish with perfect cl~rness the fact that this Bijl owes its oti
gin to prosecutions in many of which the alleged p~prietor of the fishery could 
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sbow no right to the monopoly he claimed, and the alleged thief or trespasser 
was.an honest·fishetman plying his trade openly, and in good faith, in waters 
where he had, or believed that he h~d, a legal title to fish. • 

"It is with referenc~ to these facts that the amendment has ~een tramed, 
for the protection of fishermen exercising genuine rights, against persons 
attem~ting to establish a monopoly without a title, or on a doubtful title. 
And, the circumstances once, understood, I am in a position to give an assured 
reply to the as'3ertion of the hon'ble member on my right (Mr. Allen) that 
the adoption of the present proposal is not consistent with the princ1ple of 
a Bill for the protection of rights in fisheries. On the contrary, the amend
ment is necessary if such rights, in their most useful form, that is to 
say, when aPl)ertaining to the actual fishermen, are to be protected from 
usurpation and encroachment. It is by no means fair ~ such men that they 
should be compelled to defend their ancient privileges from the dock, before 
courts accustomed to deal only with alleged criminals. I cannot for a !!loment 
believe that this Council will subscribe to the opinion of the hon'ble momber, 
that such Magistrates will decide better as to complicated questions as to the 
existence of n monopoly in open watel's, or of easements over private waters 
because exempted from the opera.tioll of the Civil Procedure Code, which has 
been framed in all its details so as to provide adequate safeguards for the 
due examination of all causes. 

'''1'be hon'ble memb€r states it, as a general principle of an law, that a 
• person acting bona fide cannot be subject to penal consequences; and he considers 

that the mU81sterial rourts of this province are inclined to pU8h this doctrine to 
ext~cmes. These statements' are relevant only if we are propared to' Bay that 
i:he principle in question is 80 universally accepted that any special provision in 
penal laws to make it clear that the acts for which they provide punishment must 
be committed wilfully, maliciously, or dishonestly, is unnecessary and super-
1)uous. Now that, Sir, is a v}ew opposed to all apwoved practice in drafting 
iaws, whether for England or :for India. For instance, the Eoglilili statute 
on this subject limits the o:ffence to those who fish unlawfullu and wilfully; 
th' Indian law now apf>1icable to stealing fish :£rom tanks provides ~h.t the act 
mU8t be committed dishonestly, and proceeds to explain that this meansl with the 
intent jon of causing wrongful 1088. or wrongful gain. Are we to override 
precedent by 'providing a punishment for the mere deed, without reference 
to the intention, without any atatutory safeguard for the protection of those 
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who act in good faith? It is true that if we do so die highest CODrt of' 
the province may eventually supply the deficiency, ;eading the general 
principles w~ich should have guided us in legislation into the curt pr.,vi. 
slon of the- Bin as it stands, that 'any person who fishes in any priv8;te 
water ]lot ha.ving a right to fish therein shall be guilty of an offence.' 
But we woulJ abandon our proper functions were we to trust the exemption 
of the ianocent from penalties of (JUr own creation to such a contingency. 
It is our plain ~uty in this matter to say what we mean, and if we desirA that 
the amendment shall· in fact be operative, to pass it as part of the law. 
That aU Magistrates, of all classes, are unduly disposed to acquit persons 
accused of such offences is a proposition startling from its novelty. I will ask 
the Council to decide it, not .on my experiencE', or on that of the hon'ble 
member, but 011 the evidence of the cases in the summary before them, which 
is little more than the a_ccount of a series of improper convictions. 

"In conclusion, I must express a hope that the hon'ble and learned member 
in charge of this Bill (with which my connection is that only of 9. member of 
this Council) will be able to accept the amendment, which is identical 
with a recommendation which he himself made to Government at an early 
stage in the preparation of this measure. The law passed will then be useful, 
as affording protection to real proprietors against wil£ul trespassers, without 
glving to those desirous of establishing a monopoly of tho right of fishing in 

. public waters a weapon for attack on industrious fishermen exercising their 
rights, according to law and immeruorial custom." -

The HO!t'BLE SIR HENRY fuRRISON said :-" I must sa.y I entirely concur with 
the learned Legal Remembrancer that this amendment will ~o very far, 
if not entIrely, to neutralise the effect of the Jaw, and that the 9rgu~nts 
which were chiefly used in support of it, if carefully analysed, are moro or 1011ls' 
wide of the mark. The very first argument which th~ hon'ble member 
opposite (Mr. Nolan) adduced showed that, in the large rivers of Bengal, 
there was 8 right of fishing; but it did not need a provision of this kind to give 
the fullest possible security to those who chose to exercise it. 'Private 
imery' is defined in the Bill to mean private waters in which any perRon ias 
an exclulive right of fishery, and in which :fish are not c!>nfined; but have means 
of. iDgreu or egress. Consequently, il there iI any possible question whether 
there i. a right 01 timing, it is perfectly plain that the proseoutio1\ m11lt 
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ptave completely tlfttt there is an ;el:clusive right of fishery. So far 48sUClt 

claims exist, they will have the amplest :mean~ of asserting themselves. Then 
as ,egards the injustice of criminally punishing a person who 8C.tS lJ(JIf,.4./irk, it 
can hardly be said that under thisBil a man will be pttnished crfminallyinany 
real senseoi the -W01'd; The object is only to give fair proteqtion to rights ,.. 
which exist .. The person punished is :not really in,danger of bein.g sent to ja.i1, 
merely because under 8. hona fide erro~ he is infringing another m8.ll's right. 
If a :(>erson does make a mistake of that kind, possibly it mig~t seem a very 
dangerous d'lctrine, but it seemed ~o the speaker that -no great moral wrong 
would be done'if he were fined a rupee for his mistake. The last and m6st 
important point is ,this :-It is said that the Magistrates look on this plea of 
hona fides with very great suspicion. . That w~ not his experience, and a case 
which occurred'in Calcutta would go far to, illustrate this. Noone in Calcutta 
is authorised to carry on a market without a license, except in the case of 
the older markets which require only to be registered. The owner of a market 
having a quarrel with a neighbour, thought he would annoy his fr~end by 
removing the fish stalls in his market, and placing them directly to the south 
of his friend's house, and giving ~ the benefit of all the stench from the fish; 
and he did so. On this the person thus injured brought the matter be~pre the 
Commissioners, and on looking up the market license it was clearly seen that 
the fish stalls were to be in another place; so the license was withheld. until 
the fish stalls were brought baqk to the. place where they were originally 
intended to b~. The owner of the market refused ,to remove the fish stalls, 
a'nd the first time the DlurUcipality prosecuted for holding a market without a 
license, thQ defender got off on the plea that he had his municipallice;se-tax. 
As the <>ft'encse continned, the Commissioners again prosecuted, drawing attention 
to the legal objection which °they knew was invalid, and ~ked for a sum'mons, 
'so as to have the point of law determined. The summons was granted by the 
Stipendiary Magistrate, who overruled the objection, and the hearing was again 
before the Honorary Magistrates. rrhe case ran a marvellous course, and t4011gh 
the simpl,est pos'sible, it was postponed from week to week. At last, in a moment 
of inspirati~n, it struck the market .. owner's pleader to urge that his client had. 
thro~ghout acted 60n4 fide-a plea which was instantly accepted, and the case 
..l:~~!_ d" \UGW.Utse. , 

The HON'BLE MR. MOORE said ;-'~ I believe I am the only person pres~. 
who 8~ed the original memorial to your Honour, which is the origin oitha 
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production of this Bill. I am not personally interested in th.questioo, but acted 
on behalf of a gentleman who is lar{Jtly interested in julku\- rights, and I there
fore wish . generally to express my view without entering ipto special argume~ts. 

, Thememoriairats prayed for legislation to make criminal this offence against 
priva.te lights, which the existing law failed to< do. This Bill wu drawn, and 
it was a sound~and healthy one as originally submitted to us. But the creators 
of it hav~ since apparently got frighiened at what their healthy young infant 
may propagat~, and now deliberately propose to submit it to a. proc~s of 
emasculation. Now, i object to thillaltogether. I cannot follow tho mover 

, of the-amendment in his sentimental pleas not to prosecute certain offenders 
criminally, and it seems to me he mako8 them a direct invitation to weave 
pretty little romances to condone their offences.. I wish to preserve for this 
Bill its pristine vigour, and I therefore intend to vote against the amendment, 
and I sincerely hope it will be lost." 

• The HON'BLE SIR CHARLES PAUL '-Said :-" I think there is some miscon-
ception.as to the effect of thiR section. The last speaker seemed to think 
that the introduction of this sect.ion would--altogether emasculato the Bill. 
By that I understand him to mean that in every case there will be a plea 
of' bond fide claim set up, and that the plea' is sure to succeed. If' that should 
be the result of th-e amendment, we should stultify ourselves, if we accepted 
it. But it is quite obvious toot' that cannot be the case. In the caso of the 
maraudors referred to by the Howble Mr. Allen, they would not have the effron
tery to come before the Court with a bond fide claim of right. The questiOl}, 
however, is not altogether free frorn difficulty. The section says-' Any 
person who fishes in any private waters, not having a. right to fish therein.' 
That requires the Magistrate td try and punish as an oif.ence w~at ill' essen
tially a civil matter. , That being so, if the Magistrate were capuble by learI!ing 
and' experience to decid" a difficult question of right, and his decisioli when. 
appealed against and upheld by the High Court resulted in fina!ity, I should 
be free to admit that the Bill should be allowed to stand without amendment. 
Hut Unfortuna.te1y there can be no such finality, because either party will 
be a.bl~ to re.agitat~ the same matter in the Civil Court. The Magistrate 
might thus try a ease, and his decision might be confirmed in appeal, al'd 
yet the ·whole matter might be taken up to the eivil Oourt. Therefore 
.henacase is brought which clearly Wt0WS that a man has a right which 
be 1llay :fairly put forward in a civil suit, it 8eem£! n~PAA8.rV and just that it 
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should not procee(f further in a Magistrate's Court. In order to make my 
obBervations clear, I'shall give an ilIu&tra*,n to show that there may be cases 
th~Magi8trate should.not try. Suppose in a navigable river X pas a right to 
ush from point A to point B, and Y hae a right to fish ft'bm B '0 C, and the 
question arises from where the line froln B is to be. drawn. X 8~ it ah(}lilil be 
drawn from a oertain point; Y says it should be drawn from a certain other point j 
and thus a boundary dispute arises. The·Yagistrate would then have. to try a 
bountlary dispute. It would not, in my opinion, be proper for. the Magistrate 
to have to try a boundary dispute of that sort, and it 'Would be unjust to the 
man who produces fifty witnesses to say that he has always regarded the par
ticular place as within his boundary, that ~e should be punished by the 
Magistrate for fishing within that boundary. It cannot be an offence to do on 
one particular day what a man has done for twenty·five years in the bond fide 
belief that he had the right to do 80. I think the ar~ments in favour of the 
amendment are so strong, and have been so lucidly and ably stated by the 
hon'ble mover of the amendment, that anything I might say might rath81 detract 
from their force than add to them. I therefore support the amendment." 

The HON"BLE DR. RASH BElJARY GROSE said in reply:. -" It was said by 
the learned member who spoke first in opposition to my amendment tilat this 
was a Bill for the protection of private fisheries, and an "amendment like this 
cannot therefore have any place in the present 'Bill. Now, the Indian Penal 
Code, I take it, is a Code enacted for the protection, am'()ngst other thin~, ot 
~hts of private property. That Code says that if you take property from 
another it is theft; but it also says that it is not theft if you take it J)(nta fide 
in the honest belief that you are entitled to it. Then it was said that the 
offence deat! with hy this Bi!l may be called a crime; but what is the penalty?
onlY a paltry fine of Rs. 50. That may be a paltry amount to some of us: but 
we have been told that the people against whom the ~i1l is directed are POOl', 
and that it will be impossible to recover any damages froth them. That may be 
their misfortune: but I think a fine of Re. 50 on a poor man means imprison
ment in default of payment of the fine, I take it tnerefore that the puuishment is 
a substantial punishment. Then it is said-Oh! but .yerybody will plead hon4 
jifea. It is not, however, what everybody may choose to plead, or even what 
everybody believes, tliat will dpcide the fate of the prosecution. '-rhe fate of 
the prosecution will be determined b.the judgment of the Magistrate on the 
question whether there are, or there are not, reasonable grounds for the claim 
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which has. beep. set up;' and I take i\that in pa$8~g a IlV\V tike this, and armmg 
tl\e Ma'gistratewith authority to pu~h .the offender under this Act, we oUiht 
to proceed oil' the aisumption that the gentlemen who will be called upon to 
ex~Cise. such authority are fairly competent for .the discharge of their duties. • •• ThQ~ the last argument of the hon'ble m!3mber seems to me altogether to 
destroy 1Jle force of w~at he had pre¥iously said. He said the adminiStration 
of criminal justice proceeds upon the assumption that a man is not a criminal • if he acted in good faiih, or in the beli~ that he was entitled to do what he is 
~harge. with having unlawfully done. If that itt so, wlu:lre is the harm of 
putting in this clause in the statute itself? One .msy admire codification with 
lts beautiful simplicity; one t&ay also admirecase·law with its remar'kable 
~lasticity, but 1 do submit that one cannot feel muOh "dmiration for a .. hybrid 
dinalgamation of code law and case law wher~ you have to find out th~ Iaw~ 
not from the statute it:elf, but partly from the statute and partly from the 
reporte~ an.d unreported utterances of English and Indian Judges. That is a 
principle wh~ch I do submit is certainly not desirable. Then, again, something 
was ~aid by the' other hon'ble members who spoke-at least by one hon'ble. 
JDember, so far 8S I remember-as to my objection being purely of a sentimental 
character. I submit that it is not so: and even if it were, the hon'ble member 
seems to forget 'thai" the administration of the criminal law is founded on the 
rq,les of morality, and ought not to be in habitual oonflict with the general 
moral sentiments of the people. It has been said that you cannot make the 
squire and the labourer take the Ba!De viow of the offence of poaching: and I' 
think there may very well be a ~istinction between fiE\h confined in a pond 

: and fish enjoying their natural liberti. in navigable rivers--at leaa5 in minds 
not trained to the appreciation of subtle or hiddeh analogies. We all knQw 
what Sydney Smith said of the difference between poultry and partridges: the 
difference certainly is noiless marked here. I admu there is a right of property in 

, unconfined fish: the Bill acknowledges it and protects it j but I submit it would be 
going w(),far if you were to punish those ~ho, as one hon'ble member stated to 
the Coun~il, had bee,n in the habit of enjoying .c~stomary rights for generatioIl8, 

, in. happy .ignorance of Gateward's case; the practical result, as thos,\ who 
hav~any ~rience of Indian litigants and their ways are well aware,' woul.ct 
be. ~iulply to 'deter these people from exercising. their ancient rights. . Let It 
be f~\lghtout in the proper court, if it hJto.be fought out at all, nameIYt the 
civil coUrt, but theterrQrs of the cl'iminai law must not be.. ~lled ~ aid to det~r 


