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as it stands, is open to some very serious objections. It says, amongst other things,
that it shall be lawful for the Commissioners, when the safety of nayigation or the
improvement, maintenance or good government of th® port so requires, to
remove, fill up, or destroy such wharf, quay, &c., and it then gues on to say that,
if the wharf, &c., is destroyed, the owner shall be entitled to co:fnpensation.

¢ ¢ But I take it to be undoubted law, rquite apart from any statutory',n‘m‘:
sion bn the subject, that when any such structure, whether erected by the Govern-
ment or by any private individual, interferes with the safety of navigatiom, it
becomes & public nuisance, and it is open to any subject of the Crown te abate
the nuisance : and I do not see any reason why the Port Commissioners should
be the only persons—in this country—who are to be incompetent to exercise
a privilege possessed by all other subjects of Her Majesty. 1t is elemen-
tary to say that you do not give compensation for removing a public nuisance,
and that it is in the power of any person to abate it.“ A public nuisance is &
public offence, and it would be absurd to give compensgtion to a public offender.

“Then, again, I cannot cougratulate the gentleman who drafted this

amendment on his skill in drafting. We have heard something said about
the English of the Bengal Council. But the English of our opponents is not
altogether unexceptionable. Now this amendment, clause (#), I find speaks of
¢land belonging to the private owner, whether acquired by grant from the
Government or by prescriptive right;’ that is to say, land acquired by
prescriptive right. But, as cvery lawyer knows, you do not acquire land
by prescriptive right, you may acquire it by prescription; but to speak of
land being acquired by prescriptive right is langusge not familiar to lawyers.
This, however, is a comparatively trifling objection.

. ‘‘Butthereare graver objections to the proposed amendment. Compensation
is claimed by the Hon’ble Mr. Moore whether the structure was lawfully or unlaw-
fully erected. I am not now dealing with cases in which what was originally un-
lawful might, in the course of time, ripen into something not unlawful. The
structuze must be either lawful or unlawful. If it islawful, then the amendment
proposed by the Hon’ble Sir Henry Harrison would entitle the injured person to
compensation, If it was an unlawful work, I do not think anybody, however
liberal his views may ho, however strong his notions may be with regard to what
is called the sanctity of private property, would propose to give compensation
for something which was unlawful. I find that the Hon’ble Mr. Moore, acting
upon the opinjon of the, eminent Counsel consulted by the Chamber of Commerce,
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objects to the use of the word ‘lawful’in the Hon’ble Sir Henry Harrison’s
amendment. If that is the only objection which the ingenuity of Counsel can
make to the amendment, I do not think we .have much to fear from hostile
criticism.. :

¢ Confiscation of private property is no doubt & very good cry, and it is a
cry which it is very easy to raise;* but is there any foundation, ﬁaviﬁg
regard to the agpendment proposed by tho Hon’ble Sir Henry Harrison, for
saying that we are going to confiscate privaterights ? Weare only going, under
this Act, to authdrise the Port Commissioners to remove unlawful structures :
but, certainly, we are not going to confiscate anything which was lawful eithe;
when it was done or which, by reason of long enjoyment, has become lawful.

«T do not propose to follow the Hon’ble Mr. Nolan through the diseussion
which he has raised on the vexed question, as to the rights of the Crown or
of the Government in this country to the foreshore of tidal or navigable rivers.
The question is, no doubt, surrounded with a great deal of difficulty ; and as
the amendment proposed by the Hon’ble Sir Henry Harrison renders the
discussion wholly unnecessary, I do not seo the good of engaging in what,
under the circumstances, would be a purely academic discussion.

¢ We render unto Her Majesty’s Courts of justice the things which belong
to them : and if I understood the Hon’ble Mr. Moore rightly, when this matter
was before the Select Committee, the only grievance he felt was that we, the
members of the Bengal Legislative Council, from our imperfect appreciation of
the law on the subject, took upon ourselves to deotermine the particular cases
in which alone compensation was to be allowed ; instead of leaving the deter-
mination of those cases to those who are best able to deul with them.

¢ Now, the Hon’ble Sir Henry Harrison’s amendment proposes to do
what we were told we ought to do ; whilst the amendment put forward by the
Hon'ble Mr. Moore would virtually exclude, as the Hon’ble Sir Henry Harrison
has already pointed out, from determination by the Courts of justice of,those
questions which we were told only two short months ago were eminently
proper to be dealt with by Her Majesty’s Judges.”

The Hor’ble Sir ALrreD CROFT said :—* It is with’ great diffidence that
I rise, and I do so merely to ask what is the interpretation of the last line
of the Hon'ble Mr. Moore’s amendment. It has been said by the Hon’ble Sir
Henry Harrison, and confirmed ,by the Hon'ble Dr, Rash BeharyeGhose, that
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if the question is referred to the Courts of Law when the Port Commissioners
and the private owner cannot come to an agreement, the Courts are bound to
give compensation, although thestructure has not been lawfully ereﬂted.

¢ It appears to me that the last line of the Hon’ble Mr. Mo (%re s amendment
bedrs no such construction, It does not say °©or by the Civil Court in which s
smt may be brought to determine the afhount of such compensation, “but lt
says ¢ to establish and enforca.such right of compensation.” Whatis there in the
amendment to prevent the Court from declaring that®here is no such right?
And if no such right can be shown, thatis, if the structure ha#not been lawfully
erected, the compensation awarded will be nil.

«But I would now take the opportunity of saying that cach of the three
amendpents on the paper seems to me, in the light of the discussion that has
preceded, to be open to objection ; and I should be vory glad to know how these
objections are met. I tako first the Hon’ble Mr. Nolan’s amendment. The
objoection to this seems to lie in the assumption whiclr it makes that every wharf
or jetty built below high-water-mark must have been un]awfu]ly erected, unless
the written consent of the Lieutenant-Governor of Bengal has been obtained.
But I understand from what has been said by previous speakers that this is in
some instances a doubtful matter, and if so, it cannot be right for this Counecil
to declare that in no such case shall compensation be given, for that is a point
which in such cases can only be decided by a Court of Law.

“Then the Hon’ble Sir Ilenry Harrison’s amendment leaves out two points
for which provision is made in the Hon’ble Mr. Moore’s amendment. The first
point is, that it does not state the grounds upon which it shall be lawful for the
Commissioners to remove any such strucrure, a point for which the Hon’ble
Mr. Moore’s amendment does provide ; because it says that the structure shall
only be removed if the ¢ safety of navigation, or the improvement, maintenance
or good government of the port so requires.’” This point has been referred to
by the Hon’ble Mr. Nolan, who objects to the proviso on the ground that it does
n6t state who is to decide. It seems to me desirable that such a proviso should
be adopted, qualified by tome such words as ‘when in the opinion of the
JLieutenant-Governor the safety of navigation, &e., so requires.’

“The Hon’ble Mr. Nolan and other hon’ble members have conclumvely
shown that it would not be nght to omit the word ‘lawfully’ before ¢ made’ in
the line preceding proviso (#) in the Hon'ble Mr. Moore’s amendment, because
it appears that worksemay be raised on prisate lands which still are not ¢ lawful’,
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because they interfere with public rights. If, therefore, no compensation ougnt
to be given to private owners who erect structures which interfere with public
rights, then we cannot accept an amendment which gives them a right to bring
a suit for compensation,
“ The Hgn’ble Mr. Moore’s amendment further provides for cases ingwhich
_grharves and piers have been erected on behalf of the public. It prowides that
in case such works are removed or destroyed, corresponding works giving
equal facilitiess shall be ptovided by the Confmissioners. But the Hon’ble Sir
Henry Harrison’s améndment leaves out this proviso.”

The Hon’ble Sik CrarLes Pauw said :—¢ That is provided for by the further
section (85A) to be moved by the Hon’ble Sir Henry Harrison.”

The Hon’ble S1r ALFRED Crorr said :—¢ In that case my remarl.; does not
apply.”

THy Hen'ble Mr. "ArLex said :—¢It appears to me that Act V (13.C.) o
1870 has hardly met with fair treatment in this Council up to the prosent.
We may assume that the Bengal Council which passed Act V of 1870 was not
less competent or less capable than the Council which meets here to-day; and
we may fairly presume that in passing what has been said to be a very
arbitrary measure, with little regard to the rights of private individuals, the
members of that Council had just as much regard for the rights of private
individuals as any one here present. Now if the law as a whole is examined, it
will be found that not the smallest wrong was perpetrated by the section of
that Act now under consideration. 'The principle upon which the éct of 1870
was based was, that the responsibility for taking earo of the port of Caleyta,
for levying tolls on trade and for raising money to construct works of utility,
by which the facilities for shipping and unshipping goods would be incruased,
should not rest upon private individuals; but that a public body under the
control of the Government should be incorporated, in which the manggement
would vest : looking not for dividends to be divided among shareholders, or pro-
fits to be carried off by transitory merchants, bat that this public body should
borrow money and simply provide for paying interest thereon, not charging the
shipping anything more than was necessary for that purpose.

“ The portion of the river Hughli upon which works for the discharge of
cargo could be constructed is limited, and therefore such a provision was very
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reasonable : it constituted a monopoly which must prevail against all private
rights in the port. As soon as this public body had constructed jetties and
other necessary works, it was invested with the power of forbiddirg ships to go
to any private jetty; they must come to the publie Jettles and pay the tolls
levied at such jetties. At the time when that provision was framed, the Penin-
sulag and Oriental Steam Navigation OomPany 8 jetty was the %nly jetty whieh
had gny existence, and therefore in forbidding the erection of jetties the framers
of the Act of 1870 were touching no existing interests. They were merely
laying down rules for the future, and warning persons ¥ho had private pro-
perty on the banks of the river that they must use their privafb rights, stbject
to the rights of the Port Commissioners; and that they must not erect private
jetties to compete with those erected by the Port Commissioners.

“« H;.ving made this provision with regard to jetties within the port, they
further provided that in the case of jetties constructsd in any other part of
the river above or below the limits of the port, without the sanction of the
‘Lieutenant-Governor, afterwards, should the port be extended 80 28 to® include
that part of the river, such jetties should have no advantage over jotties which
might be so constructed within the former limits of the port. They touched
no jetty then in existence, but they warned private persons that they should
not put up such jetties, without sanction from the Lieutenant-Governor, below
high-water-mark. ~ They touched nothing above high-water-mark, but
they clearly asserted that the property in the foreshore below high-water-mark
was in the Government. And whatever assumed or supposed right the zemin-
dars may assert, there is the decision of tho Privy Council that the property in
the bed of ‘the river Hughli below high-water-mark, belongs to the Govern.
mant.
“When we in the Select Committee had to consider that section, we found
as a fact that the provision in Act V of 1870 had not been used ; but instead of
allowing the law to remain as before, we made a suggestion that, when any
privates jetty below high-water-mark is removed, the Lieutenant-Governor
may order the Commissioners to make compensation. For my own part, I
consider that in doing that we gave the fairest conclusion to the whole question
which it was possible {0 give. As a shareholder in several of these mills,
I myself should infinitely prefer the mercy of the Lieutenant-Governor, to taking
my stand on the supposed legal rights that the Chamber of Commerce

pretend to mgintain,



1890.] Caleutts Port. 43
[Mr. Allen.)

“ Counsel’s opinion has been taken in this matter. Mr. Woodrofte's name, no
doubt, stands for a good deal ; but, I must say that, as faras I have experience of
Counsel’s opinjon, consulting Counsel is very much what consulting the Delphic
oracle used to be. The consultor invariably gets an opinion which confirms
him in the course which he had already determinéd upon. At the same time
Counsel takes good care, while confirming his client in his opinion, whatever
the result, that his own professional®repatation shall in no wise suffét. The
manner in whichy this is done is ingenious. Mr, Woodroffe’s namo is suffitient
guarantes that any naked statement of law by him shall not be open to objec-
tion. °*His profesBional reputation would be terribly affected if he laid down a
proposition of law which was incorrect ; thorefore, as far as the mere statement
of the law goes, both the Advocate-General and I have no objection to what is
laid down by Mr. Woodroffe. But the Chamber of Commerco imagine his
opinion is entirely ov thejr side. Ilow is this result achieved ? Itisin tho mani-
pulation of the facts to which the law is to be applied. Thero the sympathetic
effect comes in so that tio client’s feelings are flattered, and he feels himself a
most ill-used individual. Let us see how Mr. Woodroffe does this. In para-
graph 2 at the tap of page 8, Mr. Woodroffe says:—

¢ Paragraph 6 of the Hon’ble Mr. Moore’s minute of dissent gives instances in which
grants of the foreshores of such rivers have been made to private individuals, or in whioh
individual subjects have, by prescription, acquired rights in or over such foreshores in
derogation of the rights of the public.’

“Well, Sir, I challenge a reference to that paragraph of the Hon’ble
Mr. Moore’s dissent. There I find no such instances given, but I find & very
modest statemont by the Hon’ble Mr. Moore of the possibility that such a case
may exist. The actual instance to which the Hon’ble Mr. Moote refers, as
I have learned the facts from him and the Advocate-General, is this:q A
certain Deputy Collector, when out at settlement work, found somo logs of
wood lying on the bank below high-water-mark, and thereupon made an extra
assessment on the riparian owner in respect of the use he was making of the
foreshore. Does this, as far as we know, unauthorized zeal of a eDeputy
Collector amount to a grant by the Crown or Government of the foreshore of
the river? Under the colonnade of the Great Eastern Hotel here you may
see & number of hobby-horses, boxes and other artfcles on the foot-path ;
suppose the municipal assessor, when next valuing the Great Eastern Hotel,
clapped on an extra Rs. 5 or Rs. 6 on account of the benefit thus enjoyed;
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is that to ﬁ)e deemed a grant to the Hotel of so much of the foot-path ?
Mr. Woodroffe apparently thinks it is.

“The second instance noticed by the Hon’ble Mr. Muore is this : A certain
riparian owner acquired the land from & zemindar who pfofessed also to convoy
the foreshore, and before dbing so submitted the title to an emirent firm
of ®licitors, and this the Hon’ble Mr. Moore says is prmm Jacie evidence
of %title to the foreshore. Did he cousult Mr. Woodroffe on that “point?
Wofild Mr. Woodroffe consider that the mere passing of thg title through a
solicitor’s office was evidence of anything? Probably,¢if Mr. Woodroffe had
been consulted, he would have told him that three-fourths®of the litigation
which arises is due to the blunders of eminent firms of solicitors. The fact that
an eminent firm of solicitors passed a title, to my mind, goes a very small
way. A flimsy title backed by money is, for practical purposes, no bad thing ;
and sometimes foundation enough on which to issue a prospectus and start a
company. The eagerness to float companies has often been a zeal «which has
outrun discretion. Even if the legal point as to the foreshore between high-
water and low-water is conceded to mill-owners, I believe it will be found they
have transgressed in putting up jetties much below low-water-mark.

“In the second opinion of Mr. Woodroffe, the manipulation of facts is
carried to a greater extent. The whole of the last paragraph of the second
opinion consists in the quiet assumption of a state of things, the exact opposite
of which we say 1s the true state. But to meet this the Hon’ble Sir Henry
Harrison has introduced an amendment, by which every jetty lawfully erected
is secure of compensation. What has Mr, Woodroffe to say to this? The first
paragraph of his third opinion declares that, this amendment offers little
security to bxisting jetties. This shows how from the first he had a strong
sugpicion that on the law of the case thesc gentlemen have not a leg to stand
upon. No additional security for existing jetties, when every lawful jetty is
to have compensation! If this is not telling them that they have no stronger
case now to go to court with than they had before, then I am incapable of
interpreting language.

“But the Hon’ble Mr. Moore has brought in the Government of India
against us, as, in its proceedings of 1875, overruling and crushing up our Act of
1870. I very much regret the speech made by Mr. Hobhouse in 1875, as I think
with all submission, that his remarks as to the intention of the Legislature in
1855 were made simply under a misapprehension, as to the bearing of the section
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in that Act. I see great objections to assuming that the Council in years gone
by wes leas competent or less able than the Council of 1875 ; and I have a shrewd
suspicion that the Eouncil of the Governmgnt of India in 1855 was as sensible
and as careful of.private rights, as the Council of 1875. The only change
made, however, by the Act of 1875 was to introduco the saving clause about
Private rights into the earlier portioa of the section defining the limit8 to which
the port might.ba extendegd by the Local Government. But the Hon'Isle Mr.
Moore alleges that ghis restriction has a sort of coercive authority over us
sitting in this legislative Council. The Act of the Government of India of
1875 does not touch the Act of this Council. The section is purely a direction
for the Executive Government. The Executive Government it is that has to
extend the limits of the port, but when so extended, our Act of 1870, would
come into full force throughout the whole area. *

“The two Acts ;re of equal authority ; the one legislature is equally
sovereign as the other m authority. The Government of India, so far from
having any.intention to touch our Act of 1870, has shown its marked approval
of it in the best way; for in 1879, in passing a Ports Act for Rangoon, the
Government of India actually re-enacted section 57 of Act V (B.C.) of 1870 :—

¢In oase any wharf, dock, quay, stage, jetty, pier, erection or mooring is, after the date
on whioh this Act comes into force, without the consent in writing of the Loocal Government,
made., ereoted or fixed below high-water-mark without the limits for the time being of the
port, and thereafter the limits of the port are extended so as to include the place in which
such wharf, dock, quay, stage, jutty, pier, erection or mooring has been made, erected, or
fixed, the Commissioners may remove, fill up, or destroy such wharf, dock, quay, stage, jetty,
pier, erection or mooring, without making any compensation therefor.’

““Would it be possible to have more complete evidence of thorough
approval of our legislation than to find the Government of India in its le.g'is-r
lative capacity, with all the talent available in its Legislative Council, instead
of enacting & new section, bodily transferring our section into their Act?

¢ Ag to the amendment now before the Council. The Hon’ble Ms Moore
proposes that the Port Commissioners shall be authorized to remove a wharf,
only in the event of its interfering with the ¢safety of navigation, or the
improvement, maintenance or good government of the port” Any man who
can once get his wharf on the bed of the Hughli, under the first clause of
the Hon'ble Mr. Moore’s amendment is protected from its removal, unless it
interferes with navigation, lawful of unlawful. That, to my mind, is & most
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fatal objectiou to the Hon’ble Mr. Moore’s amendment. But there is anether
objection to the amendment, and that is, that there is not the least necessity for
its existence, inasmuch as under the provisions of the:Indian Ports Act of
1889, section 12,—

¢ I any obstruction or impediment to the navigation of any port subjecf to this Act has
been $awfifily made, or has become lawful by reason of the long continuance of such obtirub-
tion of impediment, or otherwise, the Conservator shall report the same for the information
of the Looal Government, and shall, with the sanction of thaf Govegnmenty cause the same to
be removed or altered, making reasonable compensation to the person syffering damage by
such removal or alteration.

“The existence of this section in the Ports Act of the Governmoent of India
of 1889 does away with the necessity for the Hon’ble Mr. Moore’s amendment,
which siniply proposes to re-enact in a feebler manner what is already the law.
Mr. Woodroffe in his complaisant third opinion objects ¢o the word ¢ lawful,’ as
being ambiguous. There is precedent enough, seeing the Government of India
#n the Act of 1889 uses this word. No ambiguity lies in the word & lawtul,’ but
the ambiguity lies in the peculiar circumstances under which most of these
jetties have been run out. I take two objections to the first clause of the
Hon’ble Mr. Moore’s amendment—firs?, because it does not authorise the Com-
missioners to remove a jetty crected without any legal right, until it becomes
an obstruction to navigation; and secondly, because it is a mere repetition of
section 12 of the Ports Act of 1889 : and these objections ought to be fatal to
the amendment proposed by him.

‘¢ With reference to the amendment proposed by the Hon’ble Sir Henry
Harrison, Icertainly think it concedes cverything that the Chamber of Com.
megce or the gentlemen in whose nawe it speaks have any right to expect. But,
after all, what is the whole dispute? The whole discussion on section 85 is
without any practical bearing. 1t is a mere fight in the air. I suppose some
gentlemen here have kept dogs and know that on full moon young dogs bark
furiously at the moon. The legend is, they fear, the moon is about to fall on
them. This seems to me the best illustration of the fantastic fears which have
stirred up the Chamber of Commerce gentlemen. They are alarmed lest
something should happen which cannot possibly happen, The only possibility of
its happening is if the port should be extended up the river to Barrackpore. Did
any qoe ever hear of a port that moved up & river? I challenge any gentle-
man to show, me a case, and especially up such a river as the Hughly. ButI
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quite agree with what has fallen from the Hon’ble Mr. Nolan, as to the import.
ance of not letting in words into this Act which may lead to a false interpre-
tation of the general law, and which would have effects far beyond the port of
Caloutta, We know that throughout the mofussil on the banks of rivers the
zemindars are #sserting rights which are entirely incompatible with the free
naVigation of those rivers, and for the most part they succeedsin earryjng
their point. Therefore, it is of the utmost importance not to introducesany
words in this Acf, whigh could in any way stren@then or back up encroachments
of thisJkind.”

The Hon’ble Siz CoArLEs PAvL said :—“I wish to say a few words.
I consider the subject not capable of any serious discussion. Whilst on the one
hand we are to remember that in legislating we should not confiscate vroperty
belonging to others; onsthe other hand we should equally remember that we
should not enact anything which would cnable the Port Commissioners to
throw away $heir money, and put it into the pockets of people who are not
entitled to receive it.

“The Hon’ble Mr. Moore has correctly enunciated his first proposition,
namely, that a person should be fully recompensed for the loss of his private
rights. 1 quite agree with him ; but if there are no private rights, public
money should not be thrown away in paying for what does not exist. The
question therefore reduces itself to this: Are there such private rights as have
been stated to exist ? In 1870, this Council decided that there were no such
private rights, and enacted that nobody should, after 1870, make any wharves
or jetties without the permission of the Lieutenaut Governor. To that provi-
sion of law exception had been taken, and we have been told that we should

not decide upon such rights. o

“ And yet, looking to the Hon’ble Mr. Moore’s amendment, it is plain
that we are called upon to recognise such rights as he puts forward, and to
give compensation for their removal, But if we are called upon to de::ide as
to such rights, there are members of Council here present who are quite strong
enough to decide upon such rights, and to decide upon them in the way in
which Bir Arthur Hobhouse informed the memorialists that ho would decide
them if he were forced to do so. It was becsuse this Council did not wish
to decide upom sych rights that a middle course has been taken in the proposal
put forward by the Hon’ble Sir Henry Harrison.
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‘« Now the Hon'ble Mr. Moore wants us to recognise those rights;
he wants that, whenever a person puts up a wharf, or a jetty, or a stage on the
foreshore of the river, you should, whenever it becomes nedessary in the
interests of the public to rempve such wharf, or jetty, or stage, make compensa-
tion as if the man bad a right to put up the wharf or jetty tiere. He wants
us fo recognise that principle. But if, in the opinion of persons compebent
to jydge, there is no such right, then why should cgmpensation be paid ?

« Take the case which the Hon’ble Mr. Allen has putgthat s.omebody, having
no possible right to do so, presumed to put up an obstruction®n the fofeshore
of theriver. Would it be fair to give him compensation for the removal of that
obstruction? The Hon’ble Mr. Moore would say, I donot ask for that. He says
compensation should be given when the obstruction is put up on land belonging
tq the private owner, whether acquired by grant from the Goverument, or by
prescriptive right or otherwise. ¢ Otherwise’ may incfude by theft or by inva-
sion. There is nothing to prevent a person clandestinzly putting up ag obstrue-
tion in a remote part of the river. Let us see whether the right is one which
can exist or not.

¢ Mr. Woodroffe in his first opinion points out that the right cannot
exist when it interferes with the navigation of the river. Therefore, if you ask
for compensation, you must first satisfy the person who has to award the com-
pensation that it does not interfere with the navigation of the river, because, if
it does interfere with navigation, it is removable under the general law of the
land and Regulation XI of 1825.

¢ Then, take the cases which the Hon’ble Mr, Moore gives of obstruc-
tions raised on lands granted by the Government. These grants referred
toe settlements made by Mr. Crow of lands down to low-water-mark.
In considering those cases you would have to examine the meaning of the
settlement. What was settled? What was given? Were they given for
agricultural purposes, or for what purposes? 1f you come to the conclusion that
they whre given for agricultural purposes, that would give a right to cultivation
down to low-water-mark.

“ We all know that in the dry season lands are in some places cultivated
down to low-water-marls, but i never was intended that the settlements so made
should be in derogation of public rights of navigation, They could notin any
way ‘interfere with the rights of navigation. It never could have been
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intended that under settlements of that sort & man, instead of growing crops
upon the lagd, would have a right to put up a jetty down to low-water-mark.

“In the case of lands granted by the Government, the parties who
ask for compensation would come in and say, this is our land and we can do
what we like with it; and if we do put up a house or a stage, we have
Eﬁully done it, and if you remoVe what we have put up, y:)u shall %.y in
compensation. , If the caao is put in that way, it is a case that might ﬂ.dEl’l\it of
the answer already glven. And, suppose such a case could be put, it would
be a*disputed chse.

¢ Then is it right for the Hon’ble Mr. Moore and those who are with him to say
that, although the case may well be disputed, whether land granted for purposes of
cultivation can be used so as to interfere with the navigation of the river, yet
such dispute should be .shut out by legislation. Take the case of the consent
of the Local Government given in writing, which would be generally consi
dered as a strong caser Even, in such a case, a question may arise as to the
competence.of the Lieutenant-Governor to give his consent.

“We hear of people in Benares running their scwers into the river
and thus polluting the river. I maintain that the consent of the Locul
Government would not justify any person in committing such 2 nuisance.
The Port Commissioners are entitled to say that compensation should not be
given for an unlawful act which was removahle before by the ecxecutive
authority, and which the law under consideration will enable him to remove.
Does the Hon’ble Mr. Moore want us to decide whether in such cases compen-
sation should or should not be given? I, for one, am quite prepared to
decide that question. It has been ruled by the Privy Council ih 6, Moore’s
Indian Appeals, that the bed of the river Hughli' up to high-water-inark is
the property of the Crown; and it being so decided by the Privy Connetl,
we may take it, that every person who makes any obstruction in the bed ot
the river commits an offence for which he may be indicted under the law.

“ In England the law is so strict that, if you put up a stake or®post in
the river you will be liable to be indicted and to be severely punished ; and yet
can it be contended here that, while on the one hand any person putting up a
structure between high-water and low-water-mark can Be indicted for a nuisance
and subjected to fine; on the other hand he is supposed to possess such
a right that he is to be entitled to compensation for the removal of the
obstruction ? A misconception of this kind could hardlygo farther. Therofore,
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if we are called upon to decide upon the alleged right, we should have no
hesitation in deciding that we should give no compensation at all, But since
it might be a harsh measure to make this Council usurp the place of the judges
of the land and prevent people from making claims, we propose to give them
every opport.umty to do so. Therefore, the section provides that whoever
Iawﬂflly makes or erects any such structure‘shall be entitled to institute a avil
suit for the award of compensation to him for #he injury gaused by the
removal of such structure. This word ¢ lawful’ is used ad¥isedly. Where the
facts constitute a thing to be lawful, it shall be lawful ; but we sdy questiofs of
that kind must be determined by the Courts. In the section proposed by
the Hon’ble Mr. Moore we have the word ¢ otherwise.’

“The word ‘lawful’ is in no sensc ambiguous: the word ¢otherwise’
clearly so. The amendment first proposed in behalf of the Goverument
was objected to, and now, when the word ‘lawful’ is put in in order to admit
nf every possible claim, objection is taken to that word. I do not ewish to
enlarge on the subject because I always give credit to persons setting up rights
that they arc actuated by sincere feelings; though I am bound to say that in
this case this matter has been looked at with one cye kept open, and the other
closely shut, so as not to admit of au adverse view. I think I have shown
inconsistencies in the views advanced.

“ We have steadily followed the lines laid down by Sir Arthur Hobhouse
in the Act of 1-75, which, he said, would not in any way prejudice or
touch the rights of private property. If there is a cause of action, well
and good : compensation will be obtained ; otherwise the Courts will not give
compcnaa,tioﬁ. What is there to complain of ? The Hon’ble Mr. Moore says, here
is @ wharf erected by me on land granted by Government. If that wharf does
not interfere with the navigation of the river, the Courts will give compensation.
But if it is erected otherwise, the Courts will not give compensation. Iow can
this Council recognise and confirm privatc rights, the existence of which is
asserted’bn one side and denied on the other side ? The only remedy is to let the
Courts decide whether or not those rights exist. If they want a decision on this
poiut, I am quite ready to abide by Mr. Woodroffe’s opinion. No lawyer in the
land, much less a lawyet of the experience of Mr. Woodroffe, would come to a
different conclusion. The lawis clear; but, as the Hon’ble Dr. Rash Behary
Ghosersaid, in this country, the question to whom the bed of a river belongs when
the river has dserted iti course and gone inwunother direction, isdoubtful. It is
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quite possible it belongs to the zemindar of the adjacent lands with whom
the settlement has been made. But that is not the question here. We have here
a river which remains in one channel, and in regard to which the Privy Council
has decided that its bed is the property of the Govdroment. We must either
decide upon the’alleged rights ourselves or leave it to the claimants to being
theiTBuits ; and the section has therefose been so drawn as to give efery Possila
freedom for legal remedies (if any).

“I need ha.raly segy anything further beyond pointing out, as observed by
the Hen’ble Mr.e Nolan, that as in the case of large tracts of land the
deqaration of the Government is taken as final; so where a notification
of Government made under similar circumstances regarding a much less
important matter, should be admitted to be final. That the parties should
have a right to represent their case to the Government is right and ‘proper,
and T have no doubt thaf some rule or order to that effect will be made.
The Government 18 mos$ desirous to control the arbitrary powor of the Port
Commissioner®, and one would have thought that, having regard to tho
future constitution of that body, the use of the word ¢ arbitrary’ as applied to
them, would disappear. The Bill, however, provides a restraint upon the power
of the Commissioners by interposing the judgment of one who, without risking
his position, could not act ¢ arbitrarily” That people may arbitrarily interfere
is possible, but there are checks to arbitrary interference. Government
officers and others are subject to some sort of jurisdiction when they act
arbitrarily, and the Courts of Justice can bo trusted to interfere when public
bodies act in infraction of the law.

“T entircly dispute the proposition involved in the section proposed by
the Hon’ble Mr. Moore to be substituted for scction® 85, and I snpport the
amendment of the Hon’ble Sir Henry Harvison, which, I think, is conceived
in a spirit of fairness. The amendment proposed by the Hon’ble Mr. Moore
would give compensation, whether the act done was lawful or unlawful, and
that was & form of compensation which, I think, the Legislature would hot be
disposed to give out of the pockets of the Port Commissioners.”

The Hon’ble MR. MooRE said in reply :—¢ It is exceddingly difficult for me
to reply to all the objections which have been made to my amendment; especial
ly when arrayed against me is one of the ablest advocates of the Bar, and I
have not Counsel at my elbow to_adwise me. But I find ¢ne crumd of comfort
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in !nupeooh Mheuwﬂling&omwur ﬁoodeoffe’aopuuun (Sm Caarrrs
PavL:—‘¢ His fivet opinion.”’) - Wi, it isin that first opinion that Mr. Woodroffe.
says, Fhave ample reasons for pressing for the proteotion of emm  righte. - 1
am very gratified to find thit the whole tenourof the debate coneedeathxs neées-
sity which I have pressed, and there only remains the form %f section to'be
agreed’to in place of the existing one. I am perfectly willing to oonoedf' the
mafnobjections which have been raised to my draft, Isee the force of the Hon’ble
Sir Alfred Croft’s objection that it is not laid down wiyo 18 to judge whether a
structure is in the way of navigation, &c., and I am willing to meet this by adldmg
in line 6 the words ¢ when in the opin.iou of the Local Goverament.” I also beg
to repudiate the idea that I suggest, or ever intended to suggest, that any works
unlawfully made should be compensated, for of course, ifthe law has been broken,
the consequences must be abided ; and in testimony of this, I am willing to add
the word ‘lawfully’ in line 13 between the words ¢ whs’ and ‘made,’ though, I
believe, I am in the alteration to a certain extent giwing myself awgy. Other
objections made are more in matter of detail, and if, as the Hdn’ble Dr. Rash
Behary Ghose pointed out, the words ¢ by prescriptive right ’ ought to read ¢ by
prescription,’ I alter them to sucheffect. With the changes thus made I commit
my amendment to the votes of the Council.”

His Honour the Presipent said :—* Before putting the various amendments
to the vote, I wish to say a few words for my own part. And, first, I must say
I agree with the Hon’ble Mr. Nolan that for practical purposes the whole fight—
and a very interesting fight it has been-—has been of a purely academical
character, 'and it is & phantom from whichever pomt of view you regard it. In
the first place, this section ouly tekes effect in case of the limits 'of the.
port being extended. Whoever has read the history of the port, which was
extended from Calcutta downwerds—not because we wanted an extension,
but because we wanted Budge-Budge—and really supposes that, under exisfing
condkions, the Port Commissioners will desire to have the port extended &p the
river—I can only say I cannot understand on what possxble grounds sueh a
Probablhty could be expected. From that poiut of view, I think- the whole
discussion has been a purely academical one; as also from another point of view,
which was put forward by the Hon’ble Mr. Nolan, namely, that the Port Com-
misgioners have had this section on the Statute Book for the last twenty: yeours
and have apparenﬂy never used it.
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“But. from another point of view, the discussion has been a very useful
one. It has opaned' out, not without inconvenience perhaps, certain large
questions, but 1t has enabled usto justify the objeet and history of this section.
‘That some justification is necessary, I think you will admit, when I read to you
avhat has been %aid about this Council by a gentleman who telegraphs home
infsrmation from Caleutta to the Times newspaper. Speaking of®this *section,
he describes it as follows : —-‘ The inequitable and mischievous character o the
power proposed £o be q)nferred on the Commissioners in all cases of extension
of the port to remyove and destroy all buildings ’—mark that, please,~not build-
ings in the bed of the river, nor buildings between high and low-water-mark—
‘but ¢ all buildings which may have been erected prior to such extension without
formal sanction by the Local Government, and without making any compensa-
tion.” This is what we are deliberately accused of doing on the authority of
the gentleman who tele@raphs to the Zimes. Then he goes on to say :—* This
power of arbitrary cqnﬁacatmn would be a serious blow dealt at
commercial imterests, and would unpenl mills and other commercial property
exceeding in value a crore of rupees.” Perhaps my hon’ble friend can tell me
what mills are referred to as in jeopardy to the extent of one crore of rupees.
¢Corporations,” he continues, ‘are proverbially high-handed’—(1 believe in
this case there are at least five members of the Chamber of Commerce on the
Corporation referred to)—¢ and the callous conduct of the Government in like
cases in the past by no means justifies unlimited confidence to their commercial
justice in the future.’ '

“Now, that is the sort of assertion that goes about all Europe in regard
to legislation conducted by this Council. T'o understand the *section at
all you must study the Act of 1870, and as it hws been receutly altereg,
a certain knowledge of the history of the whole question is necessary,
which probably those who have been attacking us have not taken the
trouble to acquire. That history has been gome into pretty fully in to-day’s
discussion, and Ishall, for my part, only refer to it very briefly indeedd We
need not go behind the Act of 1855, which was the basis of the subsequent
legislation by the Government of Indm, namely, the later Act of 1875, and again
the present Act of 1889 in regard to ports and port fees. » That Act was, as has
been pointed out here, a direction to Executive Govbrnments in dealing with ports
which were not brought under any special enactment. But subsequently—and
among them Calcutta—various other ports have been brought ynder special
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ensotments. .. The seotion: wmsmmmmso the Act of 1870 twes mo
doubt introduced in conformity, or in supposed conformity, with the law of $855
as it stood then, - There was very little discussion in the Bengal Council about it:
I have referred to that disowssion and, have it here. But what little discussion
there was, consisted in the commercHl members extending and*hot lumtmg ita
scope. °As ofiginally proposed, it. was oply in cases of extension of

witlfin one mile of the then lumt.s ‘and the commercial members sud Io.
If this is the law, why limit it to one mile ? Wherever the port i is extendod the

law shall stand.” This was a.ccepted But it does not seemyto have at.tmoted
very much attention at the time.

‘Subsequently, when the Act of 1855 was before the Government of Indu
for amepdment, it attracted attention. There were two memorials presented,
and the whole matter was discussed by Mr. Hobhouse. The memorials were
based upon the claim of riparian :owners to have the right of ownership in
the foreshore, which the Act of 1870 had jeopardisedy and which they wanted
o be in some way, by some side-wind, acknowledged and admYtted into the
Act of 1875, and this Sir Arthur Hobhouse distinctly refused to admit. I need
10t rgad alilhe said, but there are one or two points I wish to make clear about
t. He said:— -

¢ Now, I mentioned that the riparian owners took a lively interest in this Biil, and the
reason is that they are engaged in & controversy with the Port Commissioners, or the Bengal
Government, or both, respecting some rights claimed by them over the foreshore down to low-
water-mark. So they have addressed us on paper, and have also had the kindness to meet us-
in conferencq. and have urged that the new Bill ought to contain something to place them in
some more favoursble position, by recognising the fact of their olaims, and at all events the
pbseible validity of them, whwb., they say, is denied by their opponents. Now, there may be
olaims to private property of such a kind and on such a scale as to justify the Legislature in
interfering to settle them. But these Caloutta controversies did not appear to us to be of
such charscter. They appear to possess the characteristios of ordinary lawsuits, andl we
could not see why we should be called npon to interfere on one side or on the other:  Indeed,
- I do not suppose that the riparian owners would be pleased if we interfered-on the side ¢f the
public, and neither the Port Commissioners nor the Bengal Government have asked us to do.
#. Well, then, our position is that whatever right the public have against the oiaimtf
-~ ‘privite property, and whatever protection private property has received against the alpims of
the publie, are to be found in the existing Act of 1855 and have been thereby ascerfained
and vegulated for twenty years. It may indeed be for more than twenty years, but we have
not-looked bebind the Act of 1856. At all events for twenty years the public have hed the
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th&%tho axisting dsw gives $hem, and we couldfind no reason why those rights uhon.ld
now h lessened.’
e The resuit of that was, that Mr. Hobhouse distinctly said that he looked
upon these q:}.eatmns between riparian owners and the Government of Bengal,
or rather the Port Go:nmmsloners, a8 questions for htlga.tion a.nd nbt for
legulmon He distinctly rejected the claim of the memorialists to put Bny-
ﬂnng into the Apt, which skould imply that oug section in the Act of 1878 was
in any way wrong or%rroneous. As the Hon’ble Mr. Allen has pointed out, this
“is theidentical #&ction about which such very strong language has been used in
- the Zimes newspaper, and this identical section was deliberately repeated word
for word and incorporated in the Act passed by the Government of India for
the port of Ranguon—not before the discussion of 1870, but jn 1879,
after the wholo questign was before them, The main object of the section of
1870 was, as I understand it, to give riparian owners a warning that, in
future, if they chose t® erect jetties, or any of those other erections, on,
- ground below high-water-mark, they must get permission to erect it, otherwise
they were doing it at their own peril, and they must not expect compensation
for it. This has been the law of theland for the last twenty years, and since
1875, I do not think anybody has heard any complaint.
“The Select Committee in altering the Bill necessarily gave the wordmg
of the Act of 1870 a retrospective shape. So ¢shall’ they necessarily changed
into ¢ may have been’ 8o as to make it in accordance with the law of 1870; but
they did not include what thoy might have included—an exception for anything
built or erected before 1870. If they had dome so, I do not think there
would have been a word altered: it would have remained exactly as it
stood, and I do not see how anybody could have taken ezception to sit,
‘But it js perhaps not a very serious matter, as I understand the number
of jetties built previous to 1870 is something exceedingly small. Now, however,
the whole principle has been taken exception to. Well, on receiving the
_protest of the Hon’ble Mr, Moore, as a member of the Select Committed, I dis-
cussed the question with the members of the Select Committee, and the outcome
.of it was, the amendment as it stood to be introduced into the Council some thrge
‘weeks ago. Well, that amendment apparently did not meet altogether with the
views of the Chamber of Commerce, The point about the amendmentwas, that it
trisd to state ‘explicitly the only circumstances under which compensation
could be olamed but that it .dl.(P not satisfy the hon’ble member OPpome
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{Mr. Moore), may be taken from the fact that his own amendment inserts the
words ¢ or otherwise’ after repeating practically what was in the amendment
of’ the Hon’ble 8ir Honry Harrisop.-

“ Very well : finding that that did not satisfy him, and after reading the memo.
rial of the Chamber of Commerce, the' matter was subjected to Further recon-
siddratich, and the result was this section es it now stands. This section, marit
now $tands, is based exactly upon what Sir Arthur Hobhouse sa,ld in Council in
1875, that these questions between the Government and the riparian owners are
questions not for legislation, but for tho Law Courts. If thep appealed jo the
Law Courts, the Law Courts would settle them. We decline to say or to give
any indication of the circumstances mnder which compensation shall be given,
except that the jetty or other erection shall have been lawfully erected and
built. Nobody, I think, could criticise that section on the ground that the word
¢lawfully’ is not sufficiently clear. To say that it is Ymbiguous shows either
one of two things—either that they want toinclude more than is lawfu] or that

‘they must be very hard put to find fault with our amendment. I must say
for myself that I was inclined to prefer the amendment as originally drawn
up, but now that I have seen the very weak nature of the objections taken to
the amendment as it stands, I unhesitatingly give my opinion in favour of the -
new amendment.

“ The only point which has not been really noticed in the discussion which
has taken place to-day is, the objection that the Giovernment of Bengal will
not give the party injured an opportunity of being listened to. I observe
that that remark was supported by my hon’ble friend on my left
(Mr. Peacogk), for many years Secretary to the Government of Bengal, and
wko ought to know perfectly well what does really happen. I do not think it
is necessary to introduce any remedy for this in the Bill, but I am perfectly
prepared to remedy it by a rule setting forth that in any case in which an -
application is made to the Government of Bengal for direction to demolish
these jetties, no order shall be passed upon it until an opportunity has been
given to the persons concerned of being heard. And, so far as I am myself
cgncerned, I pledge this Government to carry that out.

‘“ We have receivdd, besides the memorial from the Chamber of Commerce,
a memorial from the British Indian Association, That memorial covers a very
large area of ground ; it goes into the question of the rights of riparian owners all
over Bengale Now, Lksay emphatically thet the questions raised by the British.
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Indian: Associntion do pot arise in connection with this question. 'I'ne question
is-a very diffioult one, and may be a very important one; but this Bill, at
all events, isndt the oceasion on which to discuss it. It does not arise necessarily
out of an.ythmg in this Bill, and ‘sufficient %o the dayis the evil thereof.’
When the timeeomes for ralsmg the discussion, I have no doubt the British Igdian
Aasnmatxon will put their views beforgus in full form and with full forcea Bu as
I said bofore, after giving thelr memorial all consideration, I find that reallysit at
,no point touches"the qyestmn that now comes before us.

““The only question remaining is, that as between the amendment proposed
by the Hon’ble Mr. Moore and the smendment proposed by the member in
dha.rge of the Bill. I am bound to say that the alterations which the Hon’ble
Mr. Moore has now made in hisamendment, have taken away a very consider-
able amount of objection to it. But, on the whole, I think that the Hon’ ble
Sir Henry Harrison’s am®ndment is, if not in appearance, inreality more liberal,
because it does not pretend to define the circumstances under which compensa-
tion may be ®laimed as the Hon’ble Mr. Moore’s does; and I think the Hon’ble"
Sir Henry Harrison’s amendment the more convenient one and a better drafted
one, and I myself prefer it.”

The Hon’ble Mr. MoorE moved that thg following revised section be
sn})stituted for section 85 of the Bill : —

“85. In oase any wharf, quay, stage, jetty, pier, erection or mooring may have been
or hereafter shall be, made, erected, or fixed within or without high-wator-mark withoat the
limits of the port, and thereafter the limits for the time being of the port shall be extended
so as to include the place on which such wharf, quay, stage, jetty, pier, erectiog or mooring
ghall have been made, erected, or fixed, it shall be lawful for the Commissioners, when in the
opinion of the Looal Government the safety of navigation, or the improvement, maintensboe
or good government of the port so requires, to remove, fill up, or destroy such wharf, quay,
stage, jetty, pier, erection or mooring :

Provided that when any such work has, under this section, been so dealt with, the Commis-
 sioners shall, when such work was made on behalf of the public for the convenience bf public
traffic, make or provide for the use of the public such sufficient wharves, quays, stages, jetties
piers, erections or moorings as the Loocal Government may direot, aud shall, when such work
was lawfully made by any private person for the convenience of private traffio—

(@) on.land belonging to the Government, with *the previous consent of the Local
-Gaqvernment in writing, or of which the making, erecting, or fixing has beex
subsequently sanctioned by thg Local Government in writing; or_
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@®) on laod belonging to the pritate owner; whother' soquired by great from the
" Government, or by prescription, ar otherwise,

mﬁb compensation therefor to the owners thereof to such an #mount as may be deter-
mined by agreement by and between the Commissioners and such owners, or by, the Civil -
Court,in which & suit may be brought to establish and enforoe such right offcompensation '

*The amendment being put, the Coundil &ivided e

Ayes. «Noes.
The Hon'’ble Raja Rameshwar - - The Hoo’ble D Rash Eeha;y
Sing Bahadur. Ghose.
The Hon’ble H. Pratt. The Hon’ble Shahzada Mahommed
The,Hon’ble C. H. Moore. ~ Furrokh Sheh.
The Hon’ble F. B. Peacock. The Hon’lle Sir Alfred Croft.

The Hon’ble Sir Henry Harrison.
The Hon*ble T. T. Allen.

The Hon’ble P. Nolan.

The Hon’ble Sir Charles Paul,
His Honour the President.

So the Motion was lost.

The Hon’ble Sir Henry Harrison's amendment that, for section 85 of the
Bill, the section as proposed by him be substituled, was put to the vote and
agreed to.

The Hdn’ble Me. Norax, by leave of the Council, withdrew the following
metion of which he had given notice :— 2

‘ That the existing law on the subject, as contained in seotion 57 of Act V of 1870, be
left unsltered. Rection 85 of the Bill will then run as follows: —

¢ In oase any wharf, dock, quay, jetty, pier, erection or mooring shall, after the seven- -
teenth dfy of October, 1870, without the consent in writing™ of the Lieutenant-Governor of
_Bengal, have been fixed, excavated, erected, or built below high-water-mark without the
li?itu for the time being of the port, and thereafter the limits of the port shall be éxtended
%0 as to include the place iPwhich such wharf, dook, quay, jetty, pier, erection or mooring
shall have been fixed, excavated, ‘erected or built, it shall be lawful for the Commissioners
to remove, fill up, or destroy such wharf, dock, quay, jetty, pier, erection or mooring without -
making any compensation therefor.’ “
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The Hon’ble Sik Henry HARRISON moved tha‘t, between sections 85 and 86
of the Bill, the following section be inserted :—-

¢85 A. Whenever any wharves, quays, stages, jott.ies, piers, erections or moorings ha%e,
under the last preceding section, been removed, filled up, ordestroyed, the Commissioners shall
make or provide for the use of the public such sufficient and convenient wharves, quays, gtages,
jetties, piers, erections or moorings in the J)lnce of those that may be removed, filed yp, or
destroyed, as the Looal Government may direot’

The Motiof was gut and agreed to.

The further consideration of the Bill was postponed till the next sitting of
the Council.

The Council adjourned to Saturday, the 22nd February, 1890.

@\LCUTTA ; C. H. REILY,
Assislant Secretary to the Qovt. of Bengal,
The 20tk February, 1890. Leguslative Department.

Reg. No. 865G =300+3-3-90.



Abatract of the Proceedings of the Council of the Lieutenant-Governor of Bengal,
aseombiléd for the purpose of making Laws and Begulations under the provissens
of the Act of Parliament 24 and 25 Vie., Cap. 67.

Tax Council met at the Councif Chamber on Saturday, the 22nd Febguary,

1890.
Present:

The HoX’sLe St StevART CoLVIN BAYLEY, K.C.8.1, C.LE., Lieutenant-
Governor of Bengal, presidiag.

The Hon'ste Sir CrarLEs PAvL, K.CJ.E., Advocate- General.

The Hon'sBLE ¥. B. Peacock.

The Hox’aue P. NoLax.

The Hon'sLe T. T. ALLEN.

The Hon’sre Sue Hexey HARRISON, KT.

The*™Hon'sLe Si8 ALrrED CROFT, K.C.LE.

The How'sLe Dr. MasENDRA LAL Sircag, C.LE.

The How'zize C. H. Moozz.

The Hon’zsLe H. PraTT.
The Howsrr Saanzapa Mamomuep FurrokH SuaH.

The How’nie DR. Rasa Beaary GHosE.

CALCUTTA PORT BILL.

The Hon’ble Siz Hewey HamrisoN moved that the clauses of the Bill'to
consolidate and amend the law relating to the Port of Calcutts} and to the
appointment of Commissioners for the said Port, be further considered dor
settlement in the form recommended by the Select Committee.

He said :~* In moving that the Bill be taken into further eonsideration.
I would like to say one word regarding the notice which I bave given for the
suspension of the Rnles. I am in hopes we msy find that there is no matter
of serious controversy between ns to-day, and therefore there is no reason why
the Bill should not be passed at this meeting of the Couneil. At the same
time I will not press that motion, if we find that there i any considerable differ.
ence of opinion. 1 mey say that thewe is nothing further from my wmind than
to ask the Couneil to mash the Bill through, or to force its hands in any way.
But supposing we find the ramginifly scetions are scttled by geneal agreement,
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it sooms a groat’ pity ‘that  the Laguhﬁve Council shéuld be called together

for, & formal matter. 1t will depend a great deal upon the cousee the pro-
oeadmgs may take,

Tha Motion was put and agreed to.

The Hon'ble Sta Hexey Hazeiso also moved that the following provisd
be added to section 96 of the Bili:—
¢ Provided that any order made and published under this section whigh shall havg the
effect of rendering it unlawful to land or ship eny goods out of, or into, any vessel af
any wharf, quay, stage, jetty or pier mads by any private person for the convenience
of private traffio shall entitle the owner thereof to sue for compensation; and to recover the -
same compensation, if any, that he would have been entitled to sue for and recover, had the
wharf, quay, stage, jetty or pier been removed, filled up, or deah’oged under the promohs oi
_section eighty-five.
. He said:~* The amendment I move should ba cotsidered from twe differ
ent points of view. On the most important, viz. the point of. principle, I have
found myself entirely in accord with the hon’ble member who represents the
views of the Chamber of Commerce, and that is, that if any jetty, wharf or
other structure is closed under section 96, there is no reason why the owner
should be put in a worse position then when it is dealt with or destroyed
under section 85. It may be, because, there is a certain affinity between
shallowness and clearness ; but, certainly, whatever the cause may be, it seems
to me manifestly clear t.hat section 96 is not intended as a section for evading
the principle we have conceded in section 85. If the existence of any private
wharf, }etty or other structure is disadvantageous to the good administration of
.ﬁht port, or interferes with the navigation of the river, it becomes the duty of
the Part Commissioners to obtain the leave of the Government to close it or to
remove it; or it may enter into terms with the owner of the wha.rf or ;etty, for
the proper use of it under section 95. _
“T'he primary object of section 96 is, that when the Oommmmonm hnn'
been at the expense, of putting up wharves for the convenience of the publig,the -
well-being of the trade of the port may depend upon the Commissioners beiug
hlbln to put such wharvés to thieir full use ; for if that cannot be done, then the
Ionuwonklbemcuneds:mplyattheexpenseofthetmdeoitheporb.'
'Therefore, i is necggsary that the Commissionars should have power to insist
upon the trads coming %o the wharyes whick thay have provided.
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‘ Incidentally, that gives' them ample power of acting against private
jetties or. wharves which they may have allowed to stand under seotion 85
bacause they may say that all the trade withén a certain distance, must come
to their fetties gnd wharves, and therefore the use of any other jetties or
Wharves which may have been in use up to that titme must be stopped. At 'the.
same, time it seems perfectly clear that, it will not in the least degree be ;.ust
thst the Commissioners shouM be put in & bettersposition than if they had dealt
with the jetties a.nd wharves' under section 85. Therefore, the intention is,
that the owners of these private structures should be placed in precisely the
same position as regards the right to compensation, as they would have been if
the Port Commission'ers-had thought fit to proceed directly under section 85.

-+ “It may be said that you ought not to give the same compensation for
jetties-which are allowed ®o stand, as for those which are removed. Thisis a
small pomt and the objegfion appears to me insignificant. If you do not
deprive themaf the jetty itself, but only close it, possibly it may bs of some
material use ; but, even in that case, I think it far better to safoguard the
interest by saying, that they shall have the same right to compensation which
they would have had if the jetty had been removed altogether, than to make
any wire-drawn distinction as to what deduction should be made from the com.
pensahon. So much as to the principle, and I hope the Council will be entirely
in accord as regards the principle.

“Then comes the other difficulty, as regards its wording. A difficulty
arises as regards the omission or inclusion of the word ‘docks’ which cannof
be avoided, because section 85 makes no allusion to private docks. Section 85
only refers to the removal of structures below high-watér-mark, whereas sectiog
96 refers to docks. It says:—

"When any dock, wharf, quay, stage, jetty or pier for receiving, landing or shipment
of goods from vessels (not being sea-going vessels) shall have been made and oom.pleted'
with all proper appliances in that behalf, it shall be lawful for the Commissioners in meeting,
‘with the sanction of the Local Government, by an order published in three consecutive
numbers of the Calcutta Gasette, to deolare that such dock, wharf, quay, stage, jetty or,
pieris yeady for receiving, landing or shipment of goods from vessels (notbemgnea-gomg
vuoh).andmthemmemytoorder that within oertain® prescribed limits, to be therein

#pecified in that behalf, it shall not be lawful, without the express sanotion of the Commis-
sionexs, to land or ship any goods out of, ormto, any vessel (not being# sea-gointg vessel) of
sny class specified in such order, exceptest sfch dock, whart, quay, sfhge, jetty & pier.
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‘Auwm iof fact there ae no docks in ‘existence fmﬁmgmd.
ph;ppmggeodabommhndvmeh,anddmyomt, thoy foust -be on private.
land. ‘Therefore, there is this“difficuity. If wo put in the mﬂ‘dmk.-f
mww&eﬁﬁcuﬂymmdmmmﬁ;aﬁﬁmomtm

= ¢ doek;,’ then we do not meet the case of & dock being found nﬂnqﬁte
 Kmjts of the port. But as matters stand, it is not s matter of oomquebce,
becsuse there are no such docks in existence; and it amyunmbabb
that any private person will be at the expense of oonlﬁrucfnng 8 dock, | for the
loading end unloading of goods from inland vessels: as forthatp!m'
jetties or wharves are so manifestly more convenient. _

“Tf the Hon'ble Mr. Moore thinks that the section* would be :mpmwd
by the insertion of the word ¢docks,’ then the Council would be in a difficulty,
because we.should be referring to a section which ¢id not authorise it, But
the better cougse seems to me to be to leave out the word fdocks’ seging
that there are no docks of this kind to be closed. You will eee that the
Hon’ble Mr. Moore has withdrawn his amendment in which the word ¢docks’
was inserted, but I think he will raise no objection to the word being omitted
in this section ; and, therefore, I move that the following proviso be added to-
section 96 of the Bill:— :

¢ Provided that any order made end published under this section which shall have tho '
effect of rendering it unlawful to land or ship any goods out of, or into, any wharf, quay,
stage, jotty or pier made by any private person for the convenience of private traffic shall

entitle the owner thereof to sue for eompensation, and to recover the same compensation, if
“any, thet he would have been entitled to sue for and reeover, bad the wharf, quay, stage,

jatty or piot been removed, filled up, or destroyed under the provisions of seotion a'shty-ﬂvo

The Hon'ble Mr. Moore said:—“I would explain that I mt‘hdrew my
amendment to section 96, on the understanding there was some technical objec-
tion to it; and beeause to the best of my belief, the one submitted by the Hon’ble
Sir Henry Harrison meets the pnncaples I bave been eomtending for, of proper
compmhon being made Yor aoquiry of private property which has elready
been admitted and legislated for by this Council in section 85 now passed, and
chas just been clearly expressed again by the Hon'ble Sir Henry Haurison. This
reform, however, would have baen_entirely nallified if section 96 were left as it
now stands in the Bill ; for it givea absolute powers of closure of private wharves,
-w!mhuoioomwoﬂy eqmnhntm«ﬁ'enttome sod removel snder
section 85, hthoutdy pmiqr compensstion to the parties injured, and s
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very serious injury might be dome, if, .for instance, for power to ship and land
goods at their,doors, there were substituted a mile or so of cartage to ship and
land goods at o Comrhissioners’ jetty distanf from them which, under this
section, the Commissioners have power to enfofce upon any private person,
Should it suit their purposes to do so. .

«] have no objection’to the omission of the word ¢dock. beeﬁuae%h;
section deals with landing agd shipping; and in the interpretation chaptel of
the Bill, the word ‘®harfd is described as referring to any place used for
landin} and shipffing goods. I trust there is no necessity to urge on the
Council to carry this amendment; and that the argument against it may not
be brought forward that, because it was not dono in 1870, when the subject
was thoroughly threshed out, it should not be done now. The principles
involved in the alterations in these sections were not threshed out in 1870, No
one interested noticed or Yoresaw the effects of the sections as passed, nor the
gross abusey of power toewhich it might lead, until actual experience forced it
upon public fdtice.

¢ That experience found in the manipulation of this very section 96, as
set forth in the memorial of the Chamber of Commerce, I can assure this
Council, contains no exaggeration at all, and is in itself ample justification for
the addition to it of the proviso moved by the Hon’ble Sir Henry Harrison.
It conveys, 1 believe, nothing more than the acceptance of the principle now
contained in section 85, and admitted at our last meeting in the plainest terms
by the Hon’ble Messrs. Peacock and Nolan, as an undisputably fair axiom,
viz., that private property must not be subjected to summary confiscation, 1578
only made liable when circumstances of public noed necessitat® it to be
acquired on payment of proper compensation.

“] would add one point. I am not sure whether, as the section now
reads, it is necessary to get the sanction of the Local Government before
notifying the closure of a private wharf. I only read it to apply to notifying
that the Commissioners’ wharf is ready. If, therefore, such is the reading,
I would wish to move that the necessary words be added to make it obligatory
on the Commissioners to obtain the Local Government’s sanction to the Act

before closing a private wharf.”

The Hou'ble M&. NoLaAN said :—* I rise somewhat early in this discussion,
because, while quite accepting the principle of this amendment, I see objections
%0 the menner in which it is wosded, and think that, before it carf be accepted,
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it should be recast.” Iti‘the first plads,it confines the payment of compensation
tp cases in which orders are issued un'dar section 96,closing whavves to-country
‘boats; although it seems that, oxt phe principle enunciated "by the last speaker and

accepted by the mover, compensation should also be given whgre wharves are

eloged tp seagoing vessels by an order under section 96. And in the sepond
plage, I consider that the compensation, when allowed, is calculated on & wtong

principle, and is excessive in.amount. The amendment would entitle the

owner of a wharf or pier to be conipensated for®a simple prohibition to land
one class of goods to the full amount which he could claim, if his whatf had

been entirely destroyed. This is a novel rule, and I fail to see anything in its
favour. Take, for example, a- wharf constructed to land *céal from sea-going
vessels :°if, by an order under section 96, the Port Commissioners prohibit the
owner from using it for country boats, they probably go him no harm whatever ;

and it would be absurd to make them pay, as if they had altogether snnihilated
the value of his property. It should be rememberel that the definitions of the

Bill are very wide—almost anything near the river may be treatdd as & dock or

pier, or wharf, and its full value demanded on the issue of an order of the kind .
contemplated. I do notunderstand how the Hon’ble Sir Henry Harrison stated

that, there is no private dock in Caleutta; a ‘dock’ being defined to include ‘all
wharves, warehouses and tramways.’ [81r Henry Harrison :—¢ Appertaining

to a dock.,”] That is 8o ; but a ¢ wharf’ is defined as including any foreshore

used for loading; & pier to include any floating barge or pontoon for whatever

Qurposeused. Now, if we prohibit landing certain goods on a foreshore, should

we, a8 noy, proposed, pay the full value of the foreshore? It remains useful for

other purposes. And if we pass a similar order in regard to a pontoon, must we

give the price of the pontoon as if it had been consumed by fire ? The

messure of compensation should be the loss caused by the order passed, not

the loss which would accrue had action been .taken of a nature entirely

different. The matter will become very serious if the port extends or changes.
This 18 not like the section we discussed last Saturday, a provision never -
enforced, but the key to the whole work of the Port Commissioners. '
¢ “I am inclined, glso, to think that the principle on which compensation is to
be assessed should be considercd further, with a view to excluding the large claims
which will be made on account of loss by port dues. These dues will be useless,
if the Commissioners have to indemnify beforehand those who will have to pay
them. The‘amendment has not ‘been lopg #n the hands of members, and
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I have but recently constdered it in detaH ; being under the impression that it

was acceptedsby all pawtie§ and would be found unexoeptionable. I am not,

therefore, prepared with a draft embodying tho view put forward, but hope

that the*memhgr in charge of the Bill may be able to, meet these objectxona by

mod:fymg his motion,”

~ The How'se M. ALLgN said :— When I first saw the amendment stand-
ing in the name of t# hon'ble member in charge of the Bill, I had resolved to
offer the strongedt opposition I could find to urge against it ; but that determina-
tion was afterwards somewhat modified by the consideration that, under the
present condition of things, it has little or no practical bearing. But the
amendment offends grievously against principle, the common prigeiple of
honesty
#¢The Hon’ble Sir Henry Harrison and the Hon’ble Mr. Moore have both
treated #his gmendment &% section 96 as if it was simply an appendage to the
amendment of section 85, which the Council accepted on the last occasion. This
I regard as an entire mlstake The provisions of section 96 are totally and
_altogether separate from any of the provisions contained in section 85, nor
do they relate to the same state of things. Section 96 operates on the port as
it now exists. Section 85 comes into operation only in the event of the port

being extended.

¢ On the last occasion you, Sir, were pleased to remark that the whole
discussion stirred up by the Chamber of Commerce was for nothing better tl:gr_l_
a phantom.- The amendment which is now before the Council is a })rommn to
guard against danger from the accident of a phantom. Were this matter on
the footing on which both the Hon’ble Mr. Moore and the Hon’ble &ir
Henry Harrison have treated it, I should no more think of offering & word of
opposition, than I would if the Hon’ble Sir Henry Harrison had chosen to stand
godfather to a provision to secure damages for infringement of patent to those

joint-stock companies of Laputa, who held exclusive right of extracting sfhbeams
from cucumbers. Under present conditions, no practical effect can follow either
. from the section itself or the amendment.

‘ But, as a matter of fact, there may arise c;rcums{'ances when they would
assume importance. A serious principle is involved in the amendment before the
Council ; and, under certain conditions, the question may become one of practical

- jmportance. QOur section 96 of ¢the®Bill is no new section, The Justices for
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tha Port of Calcutta were appointed in 1866, when, for the first time, an attempt
was made to-afford facilities in the landing and shipping of goods; and they.
were vested with certain powers. . Among those powers Were these, that when.
they had provided sufficient facilities for discharging and loading, they should
have® the right to insist upon ships using those facilities and paying tolls for
the&is Those powers had been given by the Act of 1866, and were continued
in the Act of 1870, which distingtly gave a monopoly of the right to levy tolls ;
and the latter part of this section, by which they weére atthorised to forbi_d the
use of other places than those they had provided, was simfly the mesfs by
which that monopoly was declared. v

« Furthermore, & section was put into the Act (sectton 33 of Act V of
1870) by.which they were strictly prohibited from alienating any powers which,
under the Act, they had acquired. The case, undeg this section, is exactly
similar to that of a public ferry. As soon as a public ferry is established and
let to a farmer, that farmer is entitled to a monopoly to cross over passengers
‘within a distance of two miles below and two miles above - his fé'z'-ry. Within
that distance of four miles, no, person can run a ferry in opposition to him,
This is the principle which the section of Act V of 1870, as it stands, rigidly
insisted upon.

¢ Now, Sir, having created this monopoly in favour of the Port Commis-
sioners, they were by Act IV of 1880 authorised to go into the market and
borrow money on the security of their monopoly, and by the same Act their
tolls were pledged to the public as security. The amendment which is now
betore the Council, distinetly cuts at the root of that monopoly. It recognises
the right of private competition with the Port Commissioners; and ha,ving _
destroyed the monopoly, it says that, before the Commissioners can re-establish
that monopoly, they must buy up all the rights along the bank of the river.
1 counsider, therefore, Sir, that in passing this amendment, we shall be guilty of
a serious breach of faith with those persons who have advanced their money. -

‘1t may be quite possible that the assets in the hands of the Port Commis.
sioners are sufficient to meet all liabilities. But be that as it may, I consider
.the Council should not, after having passed an Act pledging certain rights and
certain revenues as sectirity, come forward now, and without the consent of the-
debenture-holders, without even consulting them as far as I know—probably
if they had been consulted they would have consulted Mr. Woodroffe, and we
should havechad a ssparate opinion as “to how these persons’ (the creditors)
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inberests will be affected, then perhaps the Council would have been in a posi-
tion to select a'safe path ox-which to travel by taking the resultant of the con-
ﬂib’hng résponses. But without the consent of the debenture-holders and
without*any rggard for their interests, and without consulting them, to cut down
the ‘monopoly by these words will, it appears to me if the propogal bg cafried,
refleet no credit on this Council.

“As a matter of fa®t, however, I believe that no result will follow
under the presghlt ‘conditi8n of things, even were the legal monopoly cut
away ; and for this reason, that between Kidderpore and Cossipore, the present
practical limits of the port, the whole of the foreshore on this side of the
river is already the property of the Port Commissioners. Though legally
the monopoly would be destroyed, practically the monopoly would be
continued ; and for thés reason, I do not think it worth while to offer much
oppesition to the proposal. But [ must insist on the point of principle.
I must%ofyf out that, if'such circumstances arise as that this foreshore betwoen
Kidderpore and Cossipore should not be available for the landing and shipping
of goods, and it should become necessary that the shipping be sent further down

~where the whole foreshore belongs to private individuals, the consequences, if
this amendment stands in the law, would be something beyond all calculation
in the way of expense. As long as the monopoly of tolls exists in the Commis-
sioners, whether this part or some other part of the river bank is used for
shipping, it is perfectly immaterial to the debenture-holders. As long as the ship-
ping comes to the river, and the tolls are levied, their security will be untouchegd.,
But if the monopoly be taken away, and anything happened to coggpel the Port
Commissioners to remove their operations where the, wharfage rights of every
foot of the land would have to be bought, it appears to me that the security» of
the debenture-holders would be uncommonly wesk.
_ “We know that at present the general opinion about the docks at Kidder-
pore is, that they are very likely to prove a white elephant, to provide provender
for which may use up a large part of the surplus resulting from the other
~ sources of revenue which the Port Commissioners enjoy. This may. be true
- or it ‘'may not be true, still its posm.blhty ought to be & reason why cautyn
- should be exercised mtouc.hmg in a.ny way the secunty upon which money
‘has been advanced. :
“In the definition of ¢ wharf’ which is given in th:s Act, it will be *found
“that the word ¢wharf’ includes®‘any bauk of th8 river #hich may be
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improved to facilitate holaadmgmunlmdmgdgoodo: .Buppose. nigw
M the wiver between Kidderpore and Cossipore became mselegs, six coolies
working forsix days on the _banks-at Garden Reach wuld create & - whardy.
and ‘every owner who has a frontage to the river can thus"by aiopmgeﬂ
agurt of the hank, creste a wharf, by which he would be entitled to mpqm-
tion’ ab any time, should that neighbourhodd be afterwards utilised by the
Oommissioners for discharging cargo. The amounteof compengation for whi

the Commissioners would thus be rendered liable weuld B% vastly greater und.er
those circumstances, than possibly either the Hon’ble Sir Hefry Harrisda or
the Hon'ble Mr. Moore has any idea of. I take it that, when a jetty-builder
comes in under section 85, the measure of compensation he would receive from &
Civil Court would be at least twenty years’ purchase of the toll on every bale of
goods that passes over the wharf destroyed, and twenty years’ purchase of : the
cartage to which he would be rendered liable by the removal of his jetty.
14, therefore, circumstances should give any practical &ffect to this. &mmdment,
the expense would be such as to swamp the Port Commissioners cbmplotely. -

“1 think, therefore, that on the question of principle, which is what I am
mainly interested in, the Council will be wise to allow the law to stand as it has
existed for the last twenty-four years; and as it has again been enacted by the
Government of India in the Act passed ten years ago for the port of Rangoon,
and which prineiple is also asserted in the Act passed by this Council three years
ago for the port of Chittagong. By letting this amendment come into our Act,
wp shall break completely adrift from all the Port Acts passed for this side of
India from ¢he commencement. |

“If the debenture-holders had been consulted, it is highly probable they
would have taken the opinion of Mr. Woodroffe ; and there can be little doubt
what the opinion of Mr. Woodroffe would have amounted to, had he been con-
sulted. Tt is safe to say that Mr. Woodroffe would have concluded thus: ¢If
the Bepgal Council accept the amendment of section 96 proposed by the Hon'ble
Su Henry Harrison, ﬂae Clovernment of In(ha should be memorialised to with-
hold its assent to f.he Act.

The Hon'ble Sir' ‘Charleg Paul -said :—* When the poar mhabltants of
tlte Suburbs of Caloutta set up a cry that they would be ruined by the exces
sive fatation to whieh- they would ‘be subjected by reason of the extension
of the municifial limit§, I think the movérof the new Municipal Act dold
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them that it oould net be helped, because the extension of thé municipal
limita was negessary for the improvement of the health of Caloutts, and that
private circumgtances *hud private losses mugt give way to the public gooll,
I think that prifbisely the same argument will apply here, thas it is necessary
‘for the im;pwq#amen‘t of the port of Calcutta, that the Port Commissisnegs
should be armed with powers for re-imbursing themselves for the duties‘incident
to their office.

¢ The Port Comuflssioners have, for a great many years, kept the river
in a Proper state®and incurred considerable expense; the gentlemen who have
private wharves have had the benefit of all that expense without paying
anything towards i, and from the point of view I look at it, they have been
sufficiently remunerated for any private wharves they have constructed, namely,
they have had the use xzithout paying for the improvement of the river which
enabled them to use those wharves.

< Newy on principle,%whaut is the grievance of which they complain ? As to
the analogy which has been put forward by the Hon’ble Sir Henry Harrison®
with an air of fairness, I wish to say a word. I shall presently show that there
is no analogy between the two cases. They cover entirely different grounds, and
come under entirely different heads. They complain that, they have hitherto
been in the habit of landing and shipping their goods in a convenient way at
wharves erected by themselves; that, by extending the limits of the port so as
to include those wharves within sach limits, they will be disabled from using
the conveniences which they had been using before, and they will be com-
pelled to pay tolls for the landing and shipping of their goods. ThetT5 The
main inconvenience that is thought of here, and I hardly think that the
compensation which they claim is simply the value of the structure or thigg
which they have put up. If that is all, the loss which they will suffer
will be very little indeed, because they have had the use of those strue-
tures for a number of years. But they wish to get some means of recouping
themselves with regard to the tolls which they will have to pay; or, #h other
words, they wish to get a monopoly of their own against other persons, their
competitors in trade.

“The object of the amendment isto put them Into a more favourable
position; but if that object is onoe perceived, it is enough for the Counil
to say that such a position cannot be tolerated. If the object is siniply fo
hawe the value of their structuyps, Swharves, jetties and®so forthp then by all
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meaus let it be-put in exact words, ‘namely, thatwhers a person is deprived
of the use of a-wharf by reason of the. operation of secion 98, the Port Com.
missioners shall pay him the pyesent value of the wha¥f, pins fhe apphmaan
used with such wharf. Let the amendment be so devised, But the. present
wage way of putting it, is objectionable. I will now refer to an .A.ct of Pulm-
msﬁt by which privileges have been tekén away without the grant of compen-
sation. The Statute, 16 and 17 Vie,, Cap. 93, was passed for the levy of
tolls in certain harbours in Scotland. . e

¢ Under the provisions of this Act, the Burghers were enitled to apfly it.
If they did not wish to apply it, they need not. But if they applied it, the
effect produced by section 15 was the abolition of all exclusive privileges and
the levy,of tolls equally on all persons. Here is an Act which, when applied,
took away sll privileges which had previously existed without providing
compensauon Now the object of the Hon’ble Sir Henry Harrison’s amend-
ment is, to give compensation for this pnwlege of laRding and shjpping good. :
"from private wharves,

¢ 1 say that, the object of section 96 is to take away a prmlege which these
persons have hitherto enjoyed ; and the idea of putting every person on precisely
the same footing s not inequitable, if it be conceded that the object is the
improvement of the navigation of the river. And that being so, no compensa~
tion should be given. Although section 96 provides for no compensation, yet
this amendment says that, compensation may be given for the immediate
results of that provision. What is the meaning ? The proposed proviso says,

1?@0&?81' the same compensation that he would have been entitled to sue

for and recover, had the wharf, &ec., been removed, filled up, or destroyed
ugder the provisions of section 85. Under this section, a claim may be made
for the value of the structure and all the profits derived therefrom; in other
words, the capitalised amount which will represent the value of the tolls and
appliances for twenty years. No doubt, the amendment has been made as
guardel as it possibly cam be. 8till there is a difficulty about it, and I say
that, if the amendment is ' persevered with, it must be drafted on other lines.
The exact thing for which you are to pay compensation must be stated. .

“XNow, it is stated by the Hon’ble Sir Henry Harrison that, if you pay
oompensatmn for the removal of a jetty, why should you not also pay.compen-
sation 'for prohibiting the use of & jetty ? I shall give a very short answer to that.
I 'say that they are two very -different ‘things. The removal of & whart
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prevents the person who had that wharf from using it. But a prohibition to use
a particular wharf does nut necessarily have the same effect as its rémoval.
If the Commissioners do not remove or destsoy & particular wharf or jetti,‘
and allow such Jrherf or jetty to remain, they are entitled under the provisions
to permit the use thereof. There appears tobe no impediment to their entdring
into & contract for the landing and Bhipping goods as before upon the P‘lay-
ment of tolls, less the value ®f labour and applignces.

4 The argument By antlogy is a powerful argument, if you can show the
analogy. The dl.ﬂiculty is to show the analogy.

 There is another objection. This Bill is divided into various parts. Now
section 85 comes uader Part VII, ¢ Of the erection of wharves, quays, stages,
jettys, piers or moorings; and section 85 allows of the removal or degtruction
of private wharves, &c. JThen we come to Part VIII of the Bill, regarding the
landing and, shipment of goods. These two parts of the Bill treat of two
distinct matters. One hashothing to do with the other.

¢ One fatther remark remains, and that is, the exceptional character of the
legislation proposed. The Hon’ble Mr. Nolan has pointed out—and I think it
is the very best possible answer to give—that if section 96 is to be amended in
this way, section 94 should also be amended. The general commercial
interests under section 94 are not represented; but though they are not
represented, as no claim is advanced, you are bound to give those who will
be affected under section 94 compensation in the same way as is proposed
under section 96. We have a smull conclave of jetty-owners coming forward
who heve been described as the possessors of property of enormous e on
the banks of the river, and we have been called upon o pass this exceptional
legislation to meet a clamour which has been raised. That is a matter o
which I do not think we should yield.”

The Hon’ble Dz. Rasa Berary GroSE said :—*I accept, without the slightest
reservation, the principle which underlies the amendment of the hon’bles mem-
ber in charge of the Bill; the right to claim compensation being, as I under-
stand, confined to cases in which the works mentioned in the amendment have
been lawfolly erected, or have been used for a very long time. It has been
said that if the principle is sound, it ought to hold good also in the cases pro-
vided for by section 94 of the Bill: that may be so. But that is no answer to
the amendment which has beeg preposed by the Hon’ble Sir Hegry Harrison,
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because, I take it that, two wrongs eanmot make a right. It may be a perfectly
good reason for adding e similar amendment to section 84 ; but syrely, it is no
reason whatever for saying that, although in other regpects thg principle is-a
good and proper one, it ought not to be accepted because you have not applied
it toa certain class of cases to which, if the principle is a. proper principle, it
ought t6 apply ?
©« The Hon’ble Mr. Allen, who spoke in opposition to_ the a.mendment,
pointed out in the first place that a provision similar to $hat contained in seotion
96 had been in the Statute Book since the year 1866, and $hat nobody* ever
thought of making any complaint till the Hon’ble Mr. Moore, or rather the
Chamber of Commerce whom he represents, thought of objecting for the first
time when the present Bill was before the Select Committee. The whole
contention, if I may say so, is, that the injustice was Perpetmted long ago, and -
that therefore it should be left unredressed. But if the principle recognised by
the amendment is & proper one, I do not think that the mere fact, thet the wrong
“has been in existence for thirty or for fifty years can invest it witH"tIhe privilege
of prescription. The Legislature is not fettered by any statute of limitations.
“] will assume for the purposes of my present argument that, the prin-
ciple of allowing compensation is & proper principle. If it is not, there is an
end of the question. But assuming that it is a proper principle, are we to
refrain from applying it, because it is going to be applied for the first time in
1890? Wrongs do not ceaso to be wrongs, simply because they are ancient
wrongs. I would on this point only refer the Hon’ble Mr, Allen to that well-
RiiGwagyork, Guilliver's Travels, from which he borrowed his allusion of
extracting™~sunbeams from cucumbers. I confess I am not much pressed by
ﬂ;p argument that, we should be doing a wrong to the debenture-holders if we
accepted the prmc1ple of giving compensation for injuries done to private
persons. I think that the owners of private wharves have their rights, which
ought to be protected at any rate to the same extent as those of the debenture-
holders. And we cannot.overlook the rights of these owners out of tenderness
for the interests of the debenture-holders (holders of wnerely floating securities as
they are very properly called) who, we are told, invested their money on the
faith of a tucit pledge that our statutes, like the laws of the Medes and Pernans,
are to remain unchanged throughout all time. .
% Then, it is said that the Kldderpore Docks are likely to prove & white
elephant. Many peogle, I think, besidessthq Hon’ble Mr. Allen, areof that
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opinion, [Mr. Allen: %I did not say that, that is my opinion. I said that,
many peoplq held that opinion.”] ‘Then I'beg the hon’ble member's pardon
However, it has beeh said by a great many people that the new docks' are
likely to prove & white elephant. If such should unfortunately be the case,
I do not see a.ny reason why the owners of pnvata wharves arg to be sﬁxglod
out for the honour of feeding that rather expensave animal. Iamnot aware. nor
has it been suggested, thatdhere is any provisign in any Act now in force which
-renders it absolutely Wnlawéul for private individuals to have wharves for any
of fMe purposes fnentioned in section 96 ; and, as I bave already said, it is only
when a thing has been erected lawfully or is being used for a lawful purpose,
that we propose togive compensation.

“ But while agreeing with the Hon’ble Sir Henry Harrison as to ,the prin.
ciple, I am unable to agree with him as to the measure of compensation which
should be allowed in s:ﬁ: cases. It has already been pointed out very forcibly
by thegHgn’ble Sir Cherles Paul that, when you render a particular use of a
particular Bailding or work unlawful, you do not destroy the thing itself; and
that the measure of compensation applicable in the one case cannot be properly
applied in the other case.

¢ It has also been pointed out that, if the section is allowed to stand as it
is, it must open a very wide door to all manner of claims being set up, of which
some notion may be gathered from a perusal of compensation cases; and their
ngme is legion, which appear in the English Law Reports. When owners
fancy that their private rights are invaded or are unlawfully affected, the
are seldom moderate in their demands. I huve no reason to believ e
Indian claimant will be entirely free from this failing, which may not impro-
perly be regarded as one of those touches of natute which make the whle
world kin. )

“ The learned Advocate-General has suggested one way out of the difficulty,
I venture to suggest another, which I think is likely, at least in my humble
judgment, to meet the justice of the case. And what I propose is, that the last
part of the section should run thus: ‘shall entitle the owner thereof to sue
for compensation for any depreciation in the value of such works in any case jn
which he would have been entitled to sue for and recover, &e’

“This will have the effect of laying down a sufficiently definite rule,
instead of the somewhat vague and indefinite measare of compensation
allowed by the Hon’ble Sir Hemy Harrison’s amendment. It»may be said
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that we aoeapted that indefinite standard of compensation when we pusad on
the last occasion, the amendment» made to section 85. But, as has been
alfeady pointed out, the two cases,are not precisely the “same, wror are thej‘
even similar ; and I think there can be no harm in laying down a different
mpastire C of compensation in' cases in which you are only prohxblted from
putﬁng Your property to a particular ufe, from that which is a,pphcableito
pases in which the whole structuye is absolutely destroyed.

¢ My objection, therefore, as I have already safd, wfmt to, the prmclpla of
the amendment but only to the measure and extent of compenaatxon o be
conced

The Hon’ble Sz Heney Hagmmon said in reply:—‘“I have no wish
to underrate the objections raised by the Hon’ble S:r Charles Paul avd the
Hon’ble Mr. Allen, but those objections are indefinitely weakened by the consi-
deration that they do not, as the Hon’ble Dr. Rash Behary Ghose dqes,suggest
‘any alternative course. Therefore, they must clearly be understott as willing
to pass section 96 in its present form, and, if so, no objection raised by them
can, for a moment, bear comparison with the weight of the objection to letting
that section stand unamended. As the Hon’ble Mr. Nolan stated correctly at
the last meeting, the section corresponding to section 85 in the old Act has
never been used ; whereas, the section corresponding to section $6 has been
used on many occasions, in a manner which I and the Port Commissioners are
quite prepared to admit has been harsh, if not more than harsh.. Whenever

missioners have wished to get rid of a private wharf or jetty, what
they have ®one is, not to remove or destroy it, but to open a wharf or jetty of
their own in the neighbourhood, and then to say that the private wharf or
je?t]y shall no longer be used.

$ Therefore, it comes to this, that we have spent weeks of preparation and
"hours of discussion in altering the earlier section, which is pra.ctically of little
importénce ; and then when we come to the section which is the real’ fm e
erigo mali, the retention of which would make the earlier amendment absolutely
wgeless, we are to fold our hands and say non possumus. I must, speaking
for myself, say that this would be playing with the remonstrances of the
Chamber of Commerce, I do not think that, on careful reflection, the objectione
would prove nearly so strong as the Hon’ble Sir Charles Paul and the Hon’ble
Mr. Allen represent, sad I am not at all ‘ﬁeppred to abandon the principls of
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my amendment; but still it is desirable, in the light of this day’s discussion, to
sxamine its wording carefully and see if it canebe safeguarded. .

“The Honble Mr. Moore authorises me to say that, he does not press for
compensatibn forgprospective tolls; and, if so, all those who accept the principle
are substantially in accord. I therefore suggest that, instead of coming to ahy
immediate vote, which will leave no option except to leave the scction unal-
te‘x;ed or to accepb the amem¥iment verbatim as it stands, section 98 may be
referagd back to thg Select Cothmittee for further consideration.”

'~ His HoNour THE PrEsIDENT said :—‘‘ Before putting cither quostion to the
vote, I think it is worth whilc just to sum up to a dertain extent what secms to
me to be the various views now before the Council. In the first place, the hon’ble
member in charge of the Bi}J, who is also a member of the Port Commission,
considers that section 96, as it stands, is not sufficient without some provision
for giving oom.Pensation on%he same lines as that which is urged vehemently
by the Chamber® of Commerce and by the hon’ble member who, in this Council,
represents their interests. Consequently, you have the member in charge of the
Bill and the Port Commissioners’ interests and the interests of the Chamber of
Commerce, all at one upon this point. -
“ Then, when you come to debate tho question, it scems to me at least—
and I should have said so, until the Hon’ble the Advocate-General made his last
remark—that there was a general concensus of opinion that something in the
shape of compensation was necessury, or at all events was equitable, It might
be, as I understood the Hon’ble the Advocatc-General to say, mar(?l“y)q&ﬁg
compensation for the actual value of matorial wasted, or for tho actu®#value of
the jetty or of the erection. There are others who thirk there are some larger
claims, but I am bound to say that the concurrence of legal opinion is so atrong‘
against the clause as proposed by my hon’ble friend to the left that, if that
clause had to be put before the Council, I should have found myself obliged to
vote agaiflst it. s
¢ But, there seems to me £o be & concensus of opinion that something in the
nature of compensation ought to be given; and it is also agreed that it should
“exclude any ccmpensation for the future payment of fees which owners have'
not had to pay in the past, owing to the fact that *they have been able to use
‘their own jetties. Well, that brings us to a eertain point in coming tq an
‘understanding ; it clears the ground % some extent.
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“The Hon'bla Dr. Rash Benary Ghose has been good enough to effer &
suggestion which he thinks might meet the case; but that, upfortunately, has
come at the end of the debate, #nd it does not seeni to me cthat there is any
opportunity now of taking the epinion of the Council on & question of that kind
without a little further consideration. |
« ©Id4 not quite like the idea of referring a single section back to the Select
Ovmmittee ; because, if you refer this section back to thg Select Committee,
I do not see how you can exclude section 94, andd thf opens up rather a Jarge
field. ¥ think I should prefer myself, instead of referring % back to the Select
Committee, to adjourn the Council for one week for the consideration of the
clause as suggested by the Hon’ble Dr. Rash Behary @Ghose. That could be
brought forward next week, or, possibly, some adaptation of it might be likely
to meét the wishes of both parties. Butif there is o better method—if I find
nothing like an agreement is possible—I will adopt the view of the hon’ble the
mover of the Bill, namely, to refer the Bill back %o the Select Goramittee. It

seems clear that you cannot pdss the Bill to-day with this differ¥nce of opinion
about it.”

The further consideration of the section was postponed till the next
sitting of the Council.

The Council adjourned to Saturday, the 1st March, 1890.

C. H. REILY,

Assistant Secretary to the Govi. of Bengal,

SuLCUTTA ;
Legislative Department.

«The 27th February, 1890.

Beg. No'B88G—300-—16-3-90.



Abstract of (e Procesdings of the Councsl of the Lisutenani-Governor of Bengal,
‘assembled, for the Yurpose of making Laws and Regulations under Meprwam
of dhe Act of Parliament 24 and 25 Vzc Cup. 67.

Tre Couneil met at the Councill Chamber on Saturday, the lst March,

1890.
Present:

The Hon'BLe Stk StevarT CoLviN BayYLEY, K.C.8.I, C.I.E., Lieutenant-
Governor of Bengal, presiding.

The HonsLE Sie CHARLEs PAUL, K.C.LE., Advocate-General.
The Hown'srLE F. B. Peacock.

The Hox’BLe P®#Noran.

The How’sre T. T'. ALLEN.

The Hon’sLE Sie HeNry HARRISON, ET.

The Hon’BLE Sir ALFRED CROFT, K.C.LE.

The Hon’BLE Dr. MaHENDRA LAL SircaR, C.LE.

The Hown’srLe C. H. MoorE.

The Hon'nLe H. PraTT.
'The Hon'BLE SHAHZADA MAHOMMED FURROKH SHAH.

The Hon’BLE Dr. Rasrn BEHARY GHOSE.

CALCUTTA PORT BILL.

The Hon’ble Stk Henry Harrison moved that the clausee=ef the Bill
to consolidate and amend the law relating to the Port of Calcutta, and to the
appointment of Commissioners for the said Port, be further cunszdered’for
settlement in the form recommended by the Select Committee.

The Monon was put and agreed to.

The Hon’ble Sie Henry Harrison also moved for leave to withdraw the
motion which he had laid before the Council at the last meeting, namely, that
the following proviso be added to section 96 of the Bil}:—

¢ Provided that avy order mude and published under this section which shall have the
oﬁect of rendering it unlawful to land or ship any goods out of, or into, any vesse] at any
wharf, quay, stage, jetty or pier made by any private person for,the convepience of pnntp
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‘traffic shall entitle the owner thereof to mfol compensation, and to recover the sswe com-
pensation, if any, that he would have bagn entitled to sue for and ‘recover had the, wlwt,'
quy, stage, jetty or pier besn removed. filled un. or destroved under the provisions of section
eighty-five.’

Heosaid :—* As the discussion will take place on the wording ofthe new clause
on  the ndtice § paper, I shall say very littleen asking His Honour the President
to pt this motion to the Council. Following the cpurse of the last discusion,
and acting also upon a concession made by my horgble #iend Mr. Moore, I ask
leave to withdraw the amendment then proposed, in order to embody<ii a
revised amendment the concession which has been made as well as a snggestion
thrown out by the hon’ble and learned Advocate-General. ,For this reason, it
would be better if the former amendment be allowed to be mthdrawn, and the
opinion of the Council taken upon the revised amendment.”

The Motion was put and agreed to.

The Hon’ble Siz Henry HARRISON then moved that, in line 14 %Y section 96
of the Bill, after the word ‘ way’ the words ‘ and with the same sanction’ be
inserted.

He said :—* This amendment is hardly more than a formal one. At present,
orders under section 96 can only be passed under the authority of the Govern-
ment ; but the Government having once passed an order declaring a wharf open,
it 1is left to the Port Commissioners to pass the subsequent order prohibiting
the use of any other wharf. There seems to be no objection toaccept the wish
of Wber of Commerce, that the same sanction be required for closing a
wharf as is required for declaring a wharf open.”

The Motion was put and agreed to.

The Hon'ble Siz Hexry Harusox also moved that, between sections 98
and 97 9f the Bill, the following section be inserted :—

“98A. Whenever any order made and published under seotions ninety-four and ninety-
n:uhallha.vethaeﬂaotofmndmng:tnnluwflﬂ'tolandorshxpanygoodsoutof or into, sy
vesel at any whart, quay, stage, jetty or pier lawiully made, erected, or fixed by any person
for the convenience of pnvate traffio, or to which a preseriptive right may have been soquited
by possession of mixty years or upwards, such person, his representatives or assigns, shall be
entitled to institute a civil suit for the &ward of compensation to him for the injury caused
by the order heréinbefore mwentioned :
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+ Provided that; in swarding such compensation, the Court shall not take into consideration
afiy-tolls, dues, rates or charges which the aforesaid person claiming compensation shall be
Lisble to pay’ t:u using she wharf, quay, stage, jetty or pier provided by the Commissiorsers
for public use : :

¢ Provided also that it shall be lawful for the Commissioners, in lieu of closing any yharf,
quay, stage, jetty or pier under either of the said sections, to allow the contirued vee therdof
on payment of such scale of tolls, dues; rates and charges as may be agreed upon betweqn the
owners thereof anddhe Commisstoners.’ '

He said :—¢ This amer’dment is in the form of a new section to be inserted
at the end of section 96. First, I should say that the right to institute a suit for
the award of compensation is now proposed to be applied tosection 84 as well as
to section 96. The®only reason why the section was not originally proposed in
that form was, that the persons who put forward the objection to sectisn 96 did
not extend their objectian to section 94 ; and, naturally enough, the proposal
took the form in which the objection was made by those who pressed it.

¢ Ifethp wording of, the earlier part of the new section, it has been deemed,
advisable to Tollow more closely the wording of the amendment to section 85,
which the Council have accepted.

¢ In our last meeting, the Hon’ble Mr. Moore, on behalf of those whom
he represents, stated that the objection to charging the owners of wharves fees
or rates, and not giving them compensation for any fees which they may be,
in the future, bound to pay, would be abandoned. I assume that some members
of this Council would entertain serious objections to any possibility of compen-
gation being given for future fees ; and it is, therefore, desirable to avail gur-
selves of that concession, and to formally embody in the new sectiopﬁfoviao
to the effect that, the Court is not to take into consideration any tolls, dues,
m&'or charges which the owner of the wharf, pier or jetty would becode .
liable to pay in consequence of the closure of the wharf. It is, on the other hand,
obviously intended that all other legal injury which such person may suffer
should be taken into.consideration.

¢ Again, the learned Advocate-General pointed out at our last meetfng that
the very best way of dealing with these wharves or jetties in general would
be not to destroy or close them, but to allow them fo be used on payment
of = sufficient spm in lien of the tolls, dues and charges to be paid for the use
of the wharves or jetties of the Commissioners. I have ascertained that the
only reason why the Port Commissioners have not followed this course is,
because they thought they had'anot.,tha power to do 80, and that it is the
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course they would prefer to follow; that is to say, if a private jetty comes
in competition with the working of one of their wharves, they would prefer,
instead of closing it, to say—here is your own wharf which ypu have con:
structed along with the necessary appliances, and therefore you ought to pay
ug !(?methmg. less than what we are entitled to charge for the usd of
wha.rxes erected by us and the appliandes provided by us. At the sjme
time, as the tolls charged on jetties are not solely om account of, the mere work
of landing, but also in part defray the general expens& which, as trustees of '
the Port, we must incur to maintain the Port and the nver’m a nav:gfﬁe
condition, therefore it is not fair that you should use your jetties free of all
payment of tolls, So far from the Port Commissioners raising any objection
to this proposal, I find that they consider it the very best and most convenient
way of dealing with the matter. I therefore propose jo enact clearly in the
new section that, the payment of tolls in such cases may be a matter of
agreement between the two parties. ‘

““ Obviously, we might have gone further and have made it ob]igftory on the
Port Commissioners to do this, and I am not aware that the Commissioners
would raise any violent objection to its being made obligatory; but there
are some difficulties in the way of this, and practically the Port Trust will be
very willing to work on this system: and as by the constitution of the new
Commission the Chamber of Commerce will be largely represented, I think we
may fairly rely on the reason and good sense of the Commissioners to work
the section in a sausfactory and harmonious manner. I should therefore prefer
frafiy e section in this optional manner.

‘ As regardsthe general form of the amendment, after thinking over all the
okjections whioh have been raised, I think the Council may, without any
unreasonable apprehension as regards the consequences, adopt this amendment.
The Port Commissioners themselves are unanimously in favour of going at least
as far as this* many of them would be disposed to go further. The question
was brought up at the last meeting of the Commissioners, and I am authorised
to say that they are unanimously in favour of the section as far as it goes,
though all do not thmk that it goes far enough, and have no grounds to
apprehend any mconvemeqee resulting therefrom. I do not say that the
Legislature is bound, in a matter of this kind, to follow the oplman of the Port
Contmissioners; they are bound to think for themselves, and to insert in this

law what they think #ight and proper in eVery respect. Still, though it is om
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duty .to think for ourselves and nottoadoptmythmg which we think wrong in
principle,” wg. cannot but- allow- weight te the fact that those most m’aumtsly
cencerned in the mattdr see no grounds to anticipate danger to their finances.

“ Agein, if the provisions of section 106 of the Bill are borne in mind,
1 think the Council will consider that there can be no practical dapger of iﬁ;uzy
to the interests of the Port. By ®that section the Government hes pgwer,
in the event of the income &f the Port being insufficient, to require the Com-
missioners to introde asscale of tolls on all goods landed anywhere in the
port over and alfove what is charged on goods landed or shipped at any dock,
whari, &c., belonging to the Commissioners. 8o that in case of any deficieney
arising in the inceme of the Port Trust, there is reserved a power, which
never has been exercised, and, I believe, never will be, of imposing,an addi.
tional scale of duties on all goods landed or shipped, whether on private wharves
or on the Commissioners’ wharves, or at the ship’s sides in boats, or on the
banks of the river. With such a power, I do not think it is pomble to suppose
that, the fMemcial security of the Port can be jeopardised by passing a section
such as is now proposed.

“It should, however, be pointed out to the Commissioners that if they
exercise the power vested in them by the last clause of the amendment, they must
be careful at the same time to make it clear in the agreement with the owner
of the private wharf that, in the event of the Government exercising the power
conferred upon it by section 108 of requiring tollsto be paid on e/ goods, the
owner of the wharf will huve to pay such tolls in addition to the rate agreed
to be paid to the Commissioners for permitting the use of the whopt?” Inas-
much as it is in the hands of the Commissioners in framing the agreement to
secure the future payment of tolls under section 106 in addition to the rafes
agreed upon, it only requires due care on the part of the Commissioners, and’
it is unnecessary to propose any amendment upon section 106. I therefore move
the amendment to section 96.”

. The Hon’ble Mgr. ALLEN said :—* The section which has now come before
the Council proceeds dn the assumption of the right of the Port Commyjs
sioners to & monopoly of the tolls, and is entirely free from the objection
which appeared to me to militate against thé amendment proposed on the
last occasion ; and to that extent I have no possible objection to it. But, as
Isaid on & former occasion, t9 m¥ mind the whole amsendmentsis void of any
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 practical importance uader' presant _emdzhm,‘- and I have thevefore ‘had
considerable doubt whether I ought«o make any remark on the prasent amend.
mént. I entertain the same opinion as I' did before, as %o the uplikelihood of
its ever being brought into ‘operation. But even as a piece of theoretical
fanoy legisiation, it appears to me that if I allow the Council to reniain iv
ce of the objections of a legal ndture which appear to me to ariu,
I shall be wenting in the duty expected from mv offica. Arnd tharafore I shall
say & few words on the matter.

“A suggestion was thrown out by the hon’ble member on my‘reﬂ
(Mr. Nolan) on the last occasion that, if the restriction, imposed under section
96 of the Bill, is to entitle the owner of a private wharf do receive compen-
sation foy the loss he sustains in respect of inland traffic, there is no reason
why owners of wharves for sea-borne traffic should not be cowpensated -when
subjected to the similar restriction under section 94. % appears to me that the

tlemen who brought forward this objection hawe entirely fqrgptten the
existence of a law, which makes an essential difference between setBorne traffic
and inland traffic. The proposal has a sort of superficial plausibility about it;
but on referring to the Sea Customs Act, I think this plausibility will disappear.

‘ It may be roughly said that, every person who has water frontage is entitled
to use his land for the purpose of loading and unloading vessels and boats
which are engaged in the inland trade within the country, and to deprive him
of that right, is to prevent him from utilising his land to the best advantage.
Can that be said with reference to sea-borne traffic? Certainly not. In India,
and in civilised country which possesses a Custom House, the whole coast
issurrounded by a legal wall, and the owner of land on the seashore who attempts
togse his land for the purpose of landing or shipping sea-borne goods, exposes

"himself under section 167 of Act VIII of 1878, to a fine of Rs. 1,000 for every
such attempt, and the confiscation of his goods. A man may own 100 miles of
the sea frontage and not be able to use a single yard for this purpose. This
at oncd marks a difference between sea-borne and inland traffic. - It is only
within - an established port that sea-borne goods can be landed. The ports are
the gates in that legal wall—the only legitimate entrance through which forexgn
goods may be brought into the country.

* But even within the port itself, ownership of a river frontage gives noright
to establish a wharf. The estdblishment of wharves for sea-borne goods is-
in the Local*Governthent. Section 11 of*Act, VIII of 1878 provides that, the
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Logal Government may, from time 40 time, declare the limits of their. ports,,
'‘appoint proper- plsm therein to be wharvese for landing and shipping of gaoodu,
&e. ; while secfion 73 fbrblds the landmg of ggodl at any plme other than %a
wharf dq,ly wpga

4 It therefore a.ppears that the only legmmata places within a port at thjl
sea-borne goods can be landed are, wharves which the Government has appoinfed;*
and, consequently, there cag be no such right in any one to be compensatea for
» restrictive order und® section 94, as there might be for a restriction imposed

section 96 #and it was no doubt the knowledge of this essential difference,
and not mere inadvertence, that caused the memorial of the commercial gentle-
men to omit all allugion to section 94 and confine their claim to the restric-
tion of section 98. Section 94 says-that, when a sufficient number of docks,
wharves, &c., shall have been erected for the landing and shipment of goods of
all sea-going vessels reaortmg to the port, an order may be passed that, without
the expregs ganction of the Commissioners, no goods shall be landed or shlppec
from any s&%-going vessel within the port, save at such wharves, &o.; that is
a general order may be passed applicable to all ships.

‘“ But section 92 makes & similar, provision for a special order to ea.ch
particular ship. It says:—It shall be lawful for the Commissioners to require
the Conservator of the Port from time to time when there shall be room at such
dock, wharf, &c., to order to come alongside of such dock, &c., for the purpose
of being laden or unladen any sea-going vessel which shall not have commenced
to discharge or take in goods, If section 94 is to be put into this amendment,
why not section 82 ? Section 92 enables you to issue a particular orde rdep against
any particular ship, and section 94 provides for the issue of a general order
regarding all ships. They are exactly on the same footing. A series of specigl
orders to each ship as it arrives will have the same result as a general order to
all ships. ' If the amendment proposed entails any consequences to evade
it, all the Commissioners have to do is, in each case to take particular action
under section 92. I think, therefore, that we should either omit the reference
to section 94, or section 82 should be added in 4his amendment, If this last be
done, what will the position be? Shall the Port Commissioners, whenever they
issue orders to bring a ship to their wharf under settion 92, be obliged in
each case to send round to the persons who own private wharves, if any such
there be, and settle with each man the proportion he shall receive as compen.
sation with respect to his psrtictlar wharf or jetty for the ship thus
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withdrawn from the public wharf?: ;A would be. much wiser to limit the: amii
‘ment, so s to epply only to restmhons issued under section 96. _
# Then comes another point, m:nely, that inasmuch as the pnvate night so
tolls is glven up and the strcture is to be allowed to stand, what, is ' there
bcsoompensate ? The first two paragraphs of the aeoﬁdn seem practi-
caﬂ reduced to & nullity, and the only purt of this proposed section thatl can
operate will be the last paragraph. If the amendjng sectmn 18 cut dowp to
that, I have no objection. I should go farther,and £m prepared to say that,
any person having a private wharf shall be entitled to cohtinue to use”fton
paying the tolls to which goods landed at the public wharves are liable.”

Thoe Hon’ble Mz. Noms said :—¢ I had not intended to say anythmg upon
the present motion, as it was discussed at some length in another form at our .
last meeting ; but, perhaps, I may be expected to make some reply to what has
fallen from the last speaker as to- the injustice of giving ‘eompeysation to.
the owners of wharves for sea-going vessels. We all gt Técognme the
propriety of the course adopted by the hon’ble member who is also the
Remembrancer for Legal Affairs, in indicating objections fouuded on the
existing law; and, in this instance, [ only regret that he did not raise the
point at an earlier period of the discussion, when we were engaged in { ‘amin-,
ing section 85 of the Bill, which makes no distinction between wharves for
‘sea-going and wharves for river vessels. In the present instance, he states that
river frontage . carries with it, primd facie, the right to land goods brought from
the inf®Nqr, and deprivation of this right may properly be the subject of com-
pensation ; but that no one has any right, under the Sea Customs Act, to land
ga-borne goods except at places specified under section 85 of that Act, and
that, therefore, there can be no right to compensation. As faras I can make
out, the section quoted, applies equally to landing from river vessels. The
hon’ble member intimates dissent from this view, and no doubt he is better
informed ; but the matter is of little consequence, inasmuch as wharves for
inland trade, whether they can be closed under the Indian Customs Tariff Act
&r not, can undoubtedly be closed under the Port Commissioners’ "Act, 1870.
They are thus held on sufferance precisely as are the wharves for sea-gmng'
" wessels, and no real distinction exists. In both cases the use of the river
bank is subject to such conditicns 2s the Legislature may, from time to. time,

impose.
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It is trne that we shouldnot give compensation tor & wharf to a person who,
under the Sga Customs Act, has no title t use it, and that is not proposed ;ebut
we are consigering tBe case of those who have been, ormay hereafter be, allowed
vnder that Act to establish wharves, and in regard to them, there is no.peason
why they should be refused oompensa.non for real loss occasioned by ¢he qrders
of the Port Commissioners. Calcktta is not only a place of trade, but also
» manufacturing town; and at many of the fagtories, it is really necessary that

should be lanﬁed oThese may come; 48 jute commonly does, by river,
or a8 coal, by s8a ; in either case, it is often convenient to effect the landing on
the premises. I see no reason why the wharves legally appointed under the
Sea Customs Act fer landing coal should be refused protection because the town
is a port, and therefore a place in ‘which it is of special importance that all
commercial interests shguld be jealously guard

The Flon’ble Me. Mbore said:—*“I support this amendment, but I have np
further argiments to adduce in regard to it. As, however, I sincerely trust,
this will be the last opportunity I shall have of making a speech regarding the
Port Bill, I am anxious to correct one or two errors that have arisen in the
course of the discussion. The first was a slight one made by the Hon’ble Sir
Charles Paul, in stating that I merely represented a small class of interested indivi-
duals, and not the commercial community at large ; whereas I have been
speaking on behalf of the Chamber of Commerce through its Committee, which
is specially elected to include the whole community of commerce, and the
memorial of the Chamber was unanimously adopted by that Compistee. It is
not only certain jute mills and such industries which are concerned and
interested, and this is shown by the memorials submitted by other bodies #nd,
private persons, such as Mr. John Stalkart. On some occasions, however, I do
find difficulty in defining whether I am speaking for myself only or for those
I represent, and it arises in the Hon’ble Sir Henry Harrison’s remarks regardi
the concession made by the Chamber in withdrawing any claim under this sec-
tion to compensation for payment of future tolls, &c. Now, as a matter
of fact, I never specially put this point to the Chamber, but holding the opinion
myself that such compensation should not be jncludéd, I never intended in
the original amendment I drew that it should appear, and so was quite willing
that a distinct provision debarring it should be made; but I may add this,
that though I did not specially 8btain the opinion of the CRamber on the
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subjeet, 1 may, I think, guarantee thaf they will support the action that I have
talgon.
“In regard to the Hon'ble Mr. Allen’s suggestion, that the final clanse in
the agrendment under discussion should be made more binding, I think it might
b€ imposing at inconvenient restriction on ;he Commiesioners; and that, ¢
fore, 4t had better be left in its present optional form than made obligatory.

“ There is a very prevalent error abroad that, th® enagfmen#of this Bill and
the special attention paid to sections 85 and 96,°heralds a goncerted plag.de
attack all down the line, and carry by assault every bit of private property
on the banks of the Hooghly from the Jubilee Bridge to Diamond Harbour.
Of course it is known to this ‘Council, but it is well it sh8uld be thoroughly
understodd outside, that the Bill was merely introduced to consolidate, for
convenience sake, the various Bills governing the pert; and proof that the
impression mentioned is devoid of foundation is found in the fact that, had the
€ommissioners or Government contemplated such a?hing, they ge®ld have
done it under the old Act which gives them full powers, and before & re-
enactment took place, which in all possibility, (if not a certainty) might be
changed as it has been to modify those powers.

¢ In conclusion, I wish to correct another error. It has in many quarters
been thought that over these sections the Government has been distinctly
obstructive, and in opposition to the views and principles held by commercial
people on the commerciel aspect of the question. I am very glad to publicly
state this is not my experience in the close connection I have had with this
Jong discussion ; and to acknowledge that, on the contrary, conciliation, which
thg, Hon’ble Sir Henry Harrison recently claimed had been shown, is a correct
"description of the attitude Government has taken up in the matter. The error
probably arises from the long delay that has preceded its settlement, which
is easily explained. The views of those personally interested are naturslly
uppermfost in their minds, but it takes long to engraft new views on the minds
of others who, like Government officials, are not personally interested ; and
it would plainly not be right for these latter to hastily accept principles
impressed upon them bafore being convinced that they are correct. That the
desire to meet those interested has been shown, is testified to in the many
modifications made in the sections under allusion by the member in charge
of the Bill, each of which nearly has followed representations made and noints



