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by the Civil Court, we have thought it right to allow certain grounds on which
the Civil Court may be moved not only to canccl but also to modify a certifi-
cate, these grounds being that the amount was not duae, or that the amount due
has been paid and not credited. In section 18 we have taken power for a
District Collector to re-transfer any potition transforred by a Certificate Officer,
80 as to allow the District Collector to order thut it be hoard and determined
by the Certificate Officer. We think this is a power of control which may be
very useful for the Distiict Collector to possess, namoly, to refer a petition
back to the Deputy Collector who works as the Certificate Officor.

“In section 19 wo have tried to make it clear that an appoal may be
preferred from an original order of the District Colloctor to the Commissioner.
We do not proposo to interfere much with tho appellate sections in the Act.
It is not proposed to give two appeals—first to the Collector and then to the
Commissioner. It was considered that one appeal to the District Officer, excopt
when ho deals with a caso himself originally (and in that case one appeal to the
Commissioner), would Do sufficient ; that in all cases the Commissioner should
have power of 1cvision, which is a very wide power, as it will enable the Com-
missioner to interfere with any order on theo records which come beofore him.
Then, in section 19, we have also provided that an officer appointed to perform
the functions of a Certificato Officer shall, if authorised by the District Collector,
with the sanction of the Commissioner so to do, excercise the appellate powers of
a District Collector subject to the general supervision and control of the Distriet
Collector. Cases may possibly arise when, tho Collector being away in camp, or
over-burdened with work, it may be necessary in the interests of good adminis-
tration to provide for the prompt disposal of appeals  There will be ordinarily
an cxpericnced Certificato Officer at head-quarters, and tho District Collector
should be allowed, with the sanction of the Commissioner, to authorise the
Ceriificato Officer to hear appeals rather than allow them to accumulate and
add to the already overburdened fi'e of the Collector, It is a power which can
only be excercised under the sanction of the Commissioner, and 1 think it ought
to be allowed as a matter of administrative convenience. Section 21, which is
the redemption section, provides for the payment of a penalty of one-fonth of
the auction-price by a judgment-debtor who sccks to set aside a sale, and all we
have done in this section is to add the words ‘not less than one rupee.” I think
this isa very small matter with which nobody nced find fault.
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“We havo had an important discussior. about wection 21, because it appoars
to infringo at first sight the Act passed lasy year to amond the Code of Civil
Procedure (Act V of 1894). The Repurt of the Scleet Committee states what is
the difficalty about this section.  We had some doubt whether wo could override,
8o to speak, section 810A of the Code of Civil Procedure.  But sinco the section
was drafted woe have found that under the Indian Councils Act of 1802 we have
power, with the previous ganction of Iis Iixcelleney in €ouneil, to maks changes
in a law passcd by the Council of the Governor General, and it also provides
that any changes we muke in a law passed by the Viceroy's Council shall not
he invalid if, Ilis Ixcelloncy in Council subsequently sinctions them. This
section with very small changes, which have sinco been introduced, was in the
Bill laid bofote the Government of Iudia last year, and so it may be fairly
assumed that we have their poruission to proceel with this soction. Thero
are two amendments on the agenda with regard to this soction, particularly
with rcfevence to clause (2), which provides that if the deposit reforred to be
made within thoe said thirty days, the Ceitificato Ofticer may, if ho thinks fit,
pass an order cancelling the certificato and sotting aside the sale. I am at
liberty to say that the amendments will he accepted by the Government vhich
suggest that instoad of the words ‘may il he thinks fit’ the word ‘shall’ be
substituted  This will really bring the proviso into accord with section 310A
of the Code of ('ivil Procedure, with only a small point of difference, and it
will also’ be in accord with the language of scction 174 of the Tenancy Act.
We had thought that the words ‘may if he thinks fit’ might properly be
introduced at this stage of our cxperience: that the obligatory word ‘shall’ was
probably too rigid, and that it might somewhat tend to diminish prices obtained
at sales. DBut after furthor reflection it is thought better to adopt the word
“shall’ so as to bring it into accord with scetion 310A of the Code of Civil
Proceduro.

“In section 23(2) we have made changes in the wording to make it short.
At one time the idea was that all tho Chapters and all the Seections of the Civil
Procedure Code which should apply to tho enforcemont of certificatos should be
st out at length in the Bill. The list of thoso Sections and Chapters as they
appeared in the Bill, which was intioduced on the 31st March last year, wasa
rather formidable one, and when the Bill was reforred to Revenue Officers and
Associations for crivicism that list grew to cven greater length. 'There were in
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fact few eections of Chapters XIX and XX of the Code which it was not pro-
poscd to adopt for some roason or another.  We have thercfore by a few words
made the procedure of the wholo of those Chapters apply, as far as practicablo,
to certificate proceedings and to rcalization of the amounts recoverable there-
under. These general words are the words of the existing Act, but it will be
my duty to move an amondment by the addition of o few words to provide for
tho omission of soction 310A of the Code of Civil Procedure, because that
section cannot stand compatibly with scetion 21 of our Bill.

“In secction 33 we have taken advantage of the latest provision of the law
regarding the service of notices by adopting, mulatis mulandis, secgion 45 of the
last Land Acquisition Act passed in 1804, Section 33 now provides for personal
gervice wherever it may bo practicable on the judgment-debtor, for substituted
service when tho judgment-debtor cannot be found, or any adult male member of
his fumily, and for alicruative service by fixing a copy of the notice in certain
specified places; and lastly, if the Cetificate Officer shall so direct, the notice
may be sent by post by a registered letter addressed to the judgment-dibtor
at his last known residence. Further than this we are not prepared to go.
That enactment may bo said to contain the collective wisdom of the Supreme
Legislature on this particular point, and until some experience is gaived, it
scems very undesirable for us to attempt to improvo upon it.

“I think T have now run over the principal sections of the Bill as they are
affected by the Report of tho Scleet Committee. I have heen asked whether it is
theo object of this measure to mako the procedure more drastic than it is now,
I may safely say that that is not our intention. The oiigin of the amendment
of this law was fully stated m this Council when the Bill wns introduced, viz.,
that it had its rise from the judgment of the High Court in the case of Sadhusarun
Singh 2ersus Panchdeo Lall, which I daresay is pretty well known—at any rate
to the legal members of this Ceuncil. The cffcet of that decision was to cause
serious administrative inconvenience. It necessitated an appeal to the Com-
missioncr of the Division at a distance, under the Revenue Sale Law, instead
of to the officer on the spot, to set aside a sale, The effect of that decision
was that only a certain number of sections of the Civil Proceduro Code applied
to the exccution of docrees, and certificates had to be exccuted under the
Revenuo Sale Law. That was the origin of the amendment of Act VII (B.C.)
of 1880. The first letter suggesting an amendment of the Act was submitted
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to the Government of India in Septembor, 1889, and this Bill has been
the subject of discussion ever since. The object of the Legislature at present
is to incorporate the result of the expeiience of the working of the Act
which has been gained during {he last fifteen years. Theie is no intention
to make the Aect more soverc o1 more summary. The objoct is to take
advantage of tho experience which has becn gnined, and we think we
have produced a more reasonable and a more workable measure. The first
duty before me now is to move that th:e Bill bo taken into consideration in order
to the settlement of the clauses of the Bill.”

The Motion was put and agreed to.

The Hon'ble Mr. Buckraxp also moved that the clauses of tho Bill be
eonsidoied in the form recommended by the Select Committee.

The Hon'ble THE PrestoexT said : —¢ Beforo I proceed to call upon hon’ble
members to move the respoctive amendments which stand in their names, 1 wish
to state that the Government are prcpared to accept the amondments which
aro numbered (8), (23), (28) and (29), and, thercfore, it will probably be con-
sidered unnecessary for the movers of those amendments to adduce any argu-
ments in support of them. With regard to some of the other amendments on
the Agenda, we desire to be guided by the views of the Council and by the
advice we may rcceive from our legal advisers, and as the discussions proceed
the Council will be informed how far the Government can accept them, and
how far the Government intends to oppose them.”

The Motion was put and agrecd to.

The Hon’ble Maurvi Srrasur Isiay, KuAN BARADUR, moved that at tho
beginning of section 2 the following be inscrted :—
‘This Act, so far as is consistent with the tenor thereof, shall be construed as one with

Aot XLof 1869, passed by the Governor General in Council, and Act VII of 1868, passed
by the Lieutenant-Governor of Bengal in Counal.’

He said ;—“I may remind the Council that these words are to be found in
the original Act, but they have becn omitted from tho present Bill, and
I understand that the omission has been intentional. The Report of the Select
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Committee, however, does not give any reason for the omission, I think
sowe difficulty may be created i comsequenco of this omission. The Couneil
will observe that, after the passing of the docision in the well-known case, which
was rfared to by the hon’ble member in  charge of the Bill, it has been held ®
both by the High Court and, I understand, also by the Board of Revenue that a
judguent-dcbtor, whoso property is sold under tho Certificate Act, has no
remedy under that Act, but that bis only course is to appeal against the order
of sale under seetion 2 of Act VIL (B.C.) of 1868. The provisions of this Act
are only made applicable to sales under the certificate by tho inclusion of the
words which have now been onmitted from this Bill; so that if tllese words are
now omitted, I am afrail that the only provision which gave a right of appeal
will be 1emoved, and a person whose property is sold will have no remedy left to
him. It may be said that section 19 of the present Bill gives a right of appeal,
but that section is only a ro-cnactment of section 16 of tho Act, and it only
provides for an appeal from any ‘order’ of Ya Deputy Collector, &c. It has
been held that the word ‘order’ there does not apply to sales, but cnly to
the orders mentioned in the previous section.  Therefoie the present section 19
of the Bill will not give any right of appeal to a pcrson aggrieved by the sale
of his property ; and il the provisions of scction 2 of Act VII of 1868 will not
apply to orders passed under this Bill, there will be no remedy left. There is
also another difficulty, namely, that the Bill makes no provision for the granting
of a certificate to the auction-puichaser.

“Under the present practice the suction-purchasor gots a certificate under
scetion 28 of Act X1 of 1859, which is the section under which, by the Board’s
rules, a catificate is grantcd. DBut tho provisions of that law are made
applicablo to the procedure of the Certificate Act by forco of the words which
have been omitted from the present Bill. Therefore, if these words are
omitted, I am afraid that the provisions of Act XI of 1859 cannot be applied
to proccodings under the Certificate Act, and there is no other provision under
which a certificate can be granted to an auction-purchaser. Consequently,
I submit that these words are vory material, and ought not to be omitted,
It is said that scetion 23 of the Bill makes all the provisions of Chapters XIX
and XX of tho Code of Civil Procedure applicable to certificate proccedings
Now, scction 816 of that Code, which findsa place in Chapter XIX, makes
provision for giving a certificate to & purchaser. I have great doubt whether
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the concluding words of section 23 (?) do not limit the applicability of the
procedure under Chapters XIX and XX of the Code of Civil Procedure to
certain specified things, namecly the cnforcement of the certificate and the
realization of tho amount rccoverable thercunder. These words also occur in
section 19 of the original Act VII of 1880. It was held by the High Court
that up to the stage of the sale the proceduro of the Civil Procedure Code
would apply and no further. The words of the present section do not give a
wider scope, so that if you cannot avail yourself of the procedure of the Civil
Procodure Code after the sule, you will have no power to grant a certificato
to the auction-purchaser. Therefore, 1 submit that these words should not be
omitted, and that if they are omitted, difficulties may amse in tho working of
the law.”

The Honble Mr. Guose said:—*“I think this is a very necessary and
important amendment. 1 desire as a momber of the Select Committeo to
take this opportunity of saying onc word in order to explain my position in
reference to this and other amendinents that are to be moved to-day. It cught
to be borne in mind that this Bill is of a very special character, and in order
to correctly appreciato and form a proper estimate of its provisions, they have
to bo very carcfully compared with the corresponding soctions of the original
Act and other Acts upon cognate subjects. Without such comparison it would
be impossible to say whether the Bill makes any new departure, and, if so,
whether such departure is a step in advance or the reverse. But wo had to go
rather rapidly through the Bill in Committeo, as tho time before us was very
limited. We had, I believe, three or four meotings, and one of them I was
unfortunately unable to attend on account of absence from town, I am free to
sonfess, therefore, that certain maiters escaped my attention which I should
therwise have brought to the notice of my colleagues. Under these circum-
;tances, I shall feel it my duty to support such of the amendments bofore the

Douncil to-day as may commend themselves to my judgment, although I may
rot have reforred to them in my note of dissent.

“Coming to the prosent amendment, it has been pomted out by the
bon’ble mover of tho amendment that the High Court has held that,
but dor the existence of these words in rection 2 of Act VII of 1880, a
judgment-debtor would have no right of appeal against a sale under the
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provisions of that Act. The lcarned Judges distinctly point out that it is
only because by virtue of these words in section 2 of Act VII of 1880 you have
to read the various provisions of the threo Acts as if they were sections
of one Act that the judgment-dobtor is entitled to the benefit of section 2
of Act VII of 1868, which gives him a right of appcal to the Commis-
gioner, and they have further hold that sections 311 and 312 of the Civil
Procedure Code do not apply to theso cases. Tho result is that if you
omit these words, you will leave tho judgmont-debtor without any right of
appeal. And evenif the matter admitted of any doubt, it is unquestionable
that the deliberate omission of these words after the interpretation put upon them
by the Iligh Court would be a clear indication that it was the intention of the
Legislature to deprive the judgment.debtor of tho right of appoal. Thisin
my opinion would be a distinctly backward step, and 1 theiefore hope the Gov-
ernment may yot be able o see their way to accept this amendment.” .

'The Hon'ble Mz. Buckraxp said :—* This is 1ather a technicallegal subjoct,
somewhat difficult to discuss in this manner. As far as 1 have been ablo to
follow the arguments of the two learned gentlomen who have spoken, they are
afraid that if these words are not restored in the Act, the judgment-debtor will
be deprived of the right of appeal. That certainly was not the intention, and
I do not myself see how tho omission will have that effect. The object of
omitting these words dates back from the time of Mr. Beamos’ connection with
the Bill. In his first report he distinctly stated that ¢ tho words by which Act
VII (B.C.) of 1880 was directed to be construed as one with Act XI of 1859
and Act VII (B.C.) of 1868 have been omitted. The provisions necessary for
making the certificate procedure independent and self-contained have been
inserted in various soctions of the Bill. The provision, however, that the
powers given by the Act are to be deemed to be in addition to the powers
conferred by any Act now in force, has been rctained.’

“ That wasthe object of the whole thing. The two Acts were to be made in-
dependent of each other, and we hold that the Bill before us issolf-contained and
amply sufficient for all practical purposes. I fuil to sce why it should be
necessary to incorporate Act XI of 1859 with this Bill. The intention is that
when a certificate has to be executed it should be executed according to the
provisions of the Code of Civil Procedure. I fail to sce why it is necessary”that
an auction-purchaser should be provided with a certificate under section 28 of
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Act XTI of 1859, to which the hon’ble mover of the amendment seems to attach
so much value. «A certificato undor soction 28 of Act XI of 1859 is intended,
as far as I know, for the spocial purposes of that Act, and does not apply
to sales in execution of decrors under the Codo of Civil Procedure. It
sooms to mo, therefore, that the hon’ble gentloman’s argument, so far as it lays
stress on the value of that certificate, is irrelovant; because, when sales take place
undor the Code of Civil Procedure in execution of decrecs under this Bill, the
auction-purchaser will be put in possession in the ordinary way without any
such certificate.

“As for" the point whether the judgment-debtor is deprived of any
right of appeal, the statement has been made, and I am not propared to say
that it is erroneous, but I am not prepared altogether to admit it. 1 would
rather hoar the learned Advocate-General's opinion on the point. We have
certainly incorporated the two Chapters of the Code of Civil Procedure with the
full intention of allowing the judgment-dobtor to have every right of appeal for
the purpose of setting aside tho sale, as is allowed undor that Code. We have
not cut off any rights which attach to an auction-purchaser under the Code
of Civil Procedure, and I do not sce why wo should go out of our way to
incorporato another Act merely for the purpose of giving some fancied right of
appeal, which, as far' as I can sco, is unnocessary. But it is such a technical
question that I confess I should like to have further legal opinion upon it. For
my part I do not see that the insertion of the words in tho amendment is
necessary. Wo think the Bill is sufficient in itself, and that no object will be
gained by incorporating Act XI of 1859 with this Bill, whercas by incorporating
it thero may be some risk of confusion.”

The Hon’ble Mr. LyaLL said:—¢“1 desire to say a very few words in defence
of my action in the Select Committec in having agreed to the omission of these
words. The subject was fully considered by the Comunittee, I fancy, on tho
day on which the Hon'ble MRr. Giiose was not present, We went through the
Act caYefully, and considered that the addition of the words was absolutcly
unnecessary. I desire to call the attention of the Conncil to the great difference
betweep section 19 of the Act, which 18 to be repealed, and section 23 of this
Bill, which we ask you to pass to-day. Section 19 of the Act did not incorporate
the whole procedure of Chapters XIX and XX of the Code of Civil Procedure,
but only certain sections of them, and those sections were understood for many
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years to extond to sales as well as to the exccutions of decrees. But owing to
the decision of the High Court, which was reforred to by the hon’ble mover of
the amendment, their scope was limited. The reason why I agreed to the
exclusion of these words was, that as the section had now been amended by incor-
porating the wholo of Chapters X1X and XX of the Code of Civil Procedure,
the mention of Acts XTI of 1869 and VII of 1868 was not now nccessary. I do
not think this amendinent is necessary, and I believe the insertion of the words

proposed will bo mero surplusage.”

Tho Houw'hle Sir Cuarnes Pavn said:—“T think that aftore the decision
of the High Court, which has beon referred to, it is very nocessary to bo careful.
The Board of Revenue had docided previously that the provisions in respect
to sales in exccution of a decrec would apply to the setting aside of sales under
the Certificate Act, because a sale was not a sale until it was confirmed. But the
ITigh Court decided against such an interpretation; therefore it 1s necessary to
be careful, and I accordingly propose one of two alternatives: either to state, as
in scction 23, that tho procedure of Chaptors XIX and XX of the Code of Civil
Procedure shall, so far as it is applicable, be tho procedure followed in execution
proceedings to enforce such certificato, or that it shall bo the procedure followed
in oxecution proceedings in respect of such certificate. DBut the proposal that
this Act shall be read as part of Acts XI of 1859 and Act VII of 1868, I think
very objoctionable. Evory Act should stand by itself.”

The Hon'ble Mr. Wirkins said :—¢“ I was of the same opinion as the Hon’ble
Mg. Lyawn.  All the members of the Select Committee who were present at the
discussion thought that the inclusion of these words was altogether unnecessary ;
but now my opinion is modified to a certain extent by what has fallen in the
course of the discussion, and I consider that it is necessary to put in seme
specific words to make it clear that there is no intention to deprive the
judgment-debtor of the right of appeal, which he undoubtedly has.”

The Hon’ble Bapu SURENDRANATH BANERJEE said :—¢‘I gather that there 1s
a general unanimity of feeling that the judgment-debtor should have some
remedy in casecs of grave irregularity, and that in such cases he should be allowed
to move for the setting aside of a male. It is a matter which is attended* with
considerable difficulty. The words used by the High Court are as clear as words
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can be. Mr. Justice Mitter observed that “the only remedy of a judgment-
debtor whose properfy has been sold in exccution of a certificate issucd under
Bengal Act VII of 1880, and who hus sustained substantial injury hy reason
"of a material irregularity in publishing or conducting the sale is by way of an
appeal under section 2 of Bengal Act VII of 1868’; and further on the Judges
say :— We think that by the force of seetion 2 of Act VII of 1880, the provi-
sions in section 2, Bengal Act VII of 1868, became applicable to a sale under an
exccution issued upon a cortificato made nnder Act VII of 1880

“The Hon’ble the Alvocate General himself admits that tho matter is
attended with *considerable difficulty ; and that being so, it strikes me that it
would be only wise that we should retain the provision which it is now
proposed to omit. If tho sensc of the Council is that the judgment-debtor
should have a remedy, and it it is doubtful whether without theso words ho
would have a remedy, I think it would be right and proper that these words
should not be omitted from the Bill.”

The Hon'ble Maunvr Serasur. Isuas, KuaN BAHADUR, in reply said:— ¢ My
objeet in moving this amendient is not that these two Acts should be incorpo-
rated with this Bill. If this is a sell confained Act as tho Hon'ble the Advocate-
General scemed to think, and all the provisions necessary to confer the power of
appeal are to be found in the Bill, I do not wish the Council to insert these words.
But as I read the present Bill, I do not think it is a seli-contained Act. Refer-
ence has been made by the Ion’ble Mz, Lyann to Chapters XIX and XX of
the Codo of Civil I’rocedure, and to section 23 of the presont Bill, but then
Chapters XIX and XX, the provisions of which are mado applicable under soction
23 do not provide for any appeal at all. They deal only with cxecution pro-
ceedings and the sotting aside of sales under scction 311, that is to say, tor
irregularity. The appoal scction is to bo found in Chapter XLIII of the Codo
of Civil Procedure. Thercfore, if thesc words are omitted, section 23 of this
Bill wi]l not provide a remedy, although the wholoe of Chapters XIX and XX
be*made applicable. I admit that if somo words are inserted such as will give
the judgment-debtor a right of appeal, there will bo no necessity for the
inclusion of tho words which I have proposed; but if the right of appeal is
not giwen clearly by any section of the Bill, then I think theso words are
necessary.”
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The Ion’ble THC PRESIDENT said :—*‘I understand the view of the hon’ble
the Advocate-General to be that a small addition to section 23 of the Bill, which
he will be prepared to move when tho occasion arrives, will satisfy the wish
of tho hon'ble member that provision should be made for an appeal, and that
being so, I think we ought to o satisficd with the advice of our chief legal
adviser.”

The Motion was, by leave, withdrawn.

The Hon’ble Maurvi Scrajur Isnasm, Kuan Banapur, also-moved that in
sub-scetion (1) of suction 5, for the words ‘‘an estate, tcnuro or any share of
cither ” the words “ a tenure or any shate thercof” be substituted.  Ile said .—

“I must confess that I rise with some hesitation and diffidenee
to move this amondment. I am aware that my amondment would be a new
departme from the oxisting law, and that ¥ tho amendment is carried
it may affect tho interests of the Government to a certain cxtont.
Honce my hesitation. At tho saume time I am so much convinced of
the justico of my amendment that I fecl it my duty to submit it for the
consideration of the Council. Under the provisions of this Bill and of
the existing Act, it i» a fact that a zamindari may be sold for arrcars
of revenuo, and if the sale procceds are found to be insufficient to mecet
tho Government arroar, the Government can now, under the provisions of
this scction, proceed against the person and other property of the judgment-
debtor for the balance of tho arrear duo. Thisis also the provision of the
oxisting law, But I submit that it will oporate hardly upon the zamindar.
Take, for instancoe, the case of a zamindari worth Rs. 25,000; it i8 put up for
an arrear of Rs. 5,000 and is knocked down for Rs. 1,000. Every zamindari
is hypothocated to the Government for its revenue, the Government revenue
being tho first charge upon it. The Government has a summary procedure
under Act XI of 1859, otherwiso called the Sunsct Law, to rea’ize its dues from
such zamindari, and then when the property is sold by the Govornment, by the
aid of its own machinery, the auction-purchaser gets the property free from alj,
incumbrances created by the defaulting zamindar, That being so, if the price
which the property fotches is inadequate, the zamindar ought not to be held
responsible, and the Government should not procecd against his person and
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other property for the balance of the arrears due. That appears to me to be
unjust and inequitable. He loses his property; it is sold for an inadequate
price; it may bo ‘on account of any irregularity which might have occurred in
the sule: the zamindar should not Lo held liable for the balance of the arrear,
Tho objeet of the amondmoent is to romove zamindari estates from the oporation
of this section.”

The How’blo Mx. Buekrann said: —+I think I may say at once that we
cannot possibly accept this amendment. The hon’ble mover is aware that this
has beon the law for the last 15 ycars, All that ho sayx is, that tho poor
zamindar ought not to be held responsible.  1Ie is aware that tho intorests of
the Government may be affected if a zamindari is sold for an inadequate price
and the Government ducs are not paid up, but ho would let the zamindar go,
" and leavo the Governmeut apparently no remedy at all.  That is ontirely o
one-sided way of looking at the matter. This law, I believe I am right in
saying, has been in foreo for « vory long time. Isaid in my remarks on
the Repoit of tho Solect Committee, that the two demands referred to in these
seetions 5 and € stand upon a different footing to the general list of public
demands. They are taken from an old Regulation, and it would bo subversive
of a very sound principle if the change now sought were introduced. The
object of the whole of the procedure is to recover the dues of the Governmont,
and if & zamindar fails in paying the Governmont revenue and his estate does
not fotch an adequate price, surcly the hon'ble momber is not prepared to say
that the Government should be deprived of its dues. This procedure is the
only means [ am aware of of getting the balavee of the arrears out of the

zomindar. I think it would bo hard if the Government were to be doprived of

this powor.”

The Hon’ble Mg. LyarL said :—¢“1 desire to say a very fow words in oppo-
sition to this motion, The hon’ble mover of the amendment does not propose
.to éxempt tenure-holders from this liability, but only the owners of estates.
In other words, ho proposes to make the Government the only sufferer. There is
another point on which the hon’ble memher scarcely stated his case very fanly.
He said that the auction purchasor obtained tho property free from all incum-
brances, but that s only truo to a cortain extent because a zamindar is able to
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create certain incumbrances against all purchasers, and thus to deprive the Gov-
crnment of its revonue. I oppose the motion as being entircly one-sided.”

The Hon’ble Tie PrrsipeNT said :— I agrec with the last two speakers in
thinking that this is not a motion which can be supported by the Government.”

The Motion was, by leave, withdrawn,

The Hon'ble Basu SURENDRANAIH BANCRJLE moved that in line 2 of sub-
section (2) of section 6, for the words “six months” the words “ one year” be
substituted. Ile said:—

¢ If this amondment is accepted, the law will rewnain as it is at present.
Under the existing law the judgment-debtor may file a suit in the Civil Court,
for the purpose of contesting a certificate, within one year from the date of the
service of notice, or within one year from the date of the determination of the
objection, or fiom the decision of any appeal preferred by him to the revenue
authoritics. It is now proposed to reduce this term and to restrict, so far as time
is concerned, the opportunities which the judgment-debtor has hitherto had for
contesting a certificate. I have read very carefully the papers which have been
circulated, and have listenod very attentively to tho hon’ble member in charge
of the Bill, and 1 must say that I fail to sce that any justification has been made
out for the reduction of the limit of time. No complaint hus ever boen made
against the operation of the existing law, This is a restiictive measmo so far
as the opportunities of contesting a certificate arc concerned ; and that being so,
it is incumbent on the Government to bring forward the amplest justification for
a provision of this kind, and I submit that no such justification has been made
out. I hope that under these ciicumstances the existing period of one year
will be retuined.”

The 1lon'ble Mg. BuckrLAND sa1d :—¢ I think the hon’ble member has made

a littlo slip. He says that undor tle present law a judgment-debtor may bring
_a suit within one year from the date of the service of notice, within one year
from the date of a petition of objection, or within one yoar from the date of an
appeal. If he will look at section ©, sub-section (b) of the existing law, he
will find it stated that a judgment-debtor may at any time within one year after
service upon him of such notice, as is mentioned in section 10, bring his suit.
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Nothing is said thero of the period of limitation running from the dato of the
potition of objection, or from thoe date of the appeal. We have in Sclect Com-
mittee extended in section 6 (2) the tenn from which the date of the right to
appeal begms to tun; what we have allowed by section 6 (¢) is that tho judg-
mont-debtor shall have a clear period of six months, if he has filed a petition
of objection, ufter the determumation thereof, o1 if ho has appealed after the
decision of such appeal, within which to consider whether it is worth his while
to prefor a suit This suggestion emanated from the Board of Revenuo with
regard to section 15, and it 13 fiom that section that we importedit. I therefore
canuot see any, justification for allowing o longor period of time. Tho object
should be to clear off work, and not tu allow these eases vo hang on. 1 think
the judgment debtor will huve awple time to make up his mind whether ho
will biing a suit or not.”

The Motion was, by leave, withdrawn.

The on’ble Banu SureNpravAIH BaNcrich also moved that the wholo of
the proviso to sub-section (2) of soction 6, marked (a), commencing with tho
words ‘“ has omitted to slate” and ending with the words “that there was
good reason for such omission, and” be omutted, ITo said — *

“The effect of this proviso is to place tho judgment-debtor who gocs
straight to the Civil Court in a better position than the judgmont-debtor who
goes to Court after preferring an appeal to the Revenue authorities. The
judgment-debtor who goes to the Civil Court may prefer whatover grounds of
appeal ho chooses, but the judgmont-debtor who has once been to the Revenue
authoritics will not be aliowed in his appeal to the Civil Court to prefer other
grounds than thoso which ho has aheady submittod to the Rovenue authori-
ties. 'There may have been an omission on the part of his legal adviser, but
he is precluded from supplying the omission, oxcept with tho leave of the
Court, and unless sufficient grounds arc shown. Tho object of my amend.
ment is to piace both classes of judgment dobtors in the same position, and
that not by restricting the right which the one possesses, but by placing both
on the same footing of justice and frecdom.”

The Hon'ble Mz. BuckrAnp said:—‘The hon’ble gentleman has brought
his amendment upon section 6 (2). Ile will find that the words to which he
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ohjects to in this sub-section arc only copied into it from section 8(2) of the
existing Act. He will find it there stated, with regard to the majority of
public demands, that any judgmont-debtor can bring a suit in the Civil Court to
contost his liability, but no suit shall be entertained unless the judgment-debtor
has stated in a petition to the Collector the ground upon which he claims to
havo such certificate cancelled, or unless, having omitted to state such ground
in such petition, ho can satisfy the Civil Court that there was good rcason for
such omission, That is the existing provision with regard to the majority of
public demands under section 8 (0) of Act VII (B.C.) of 1880. All we propose
to do is, to incorporate tho samo provision in section 6 (¢). It is obvious that,
when a man goos to tho Civil Court direct, he will be required to state his whole
case there ; but if ho prefers to go in a roundabout way by presenting a petition
of objection fir-t, he should state his casc at onco. It is believed to be a sound
principle of law that a man should show his whole casc—his whole hand—and

not keep in the background cortain facts to be laid before a later Court. That
i8 the whole point.”

The Ilon’ble Mr. LyarL said :—“The object of this provision in my view
1s to redwco litigation. If a man has a good case, there is no reason why he
should not declare it before the Collector, who would in all probability docide in
his favour. I can sce no reason why he should be allowed to make reservations
before the Collector, and not stato his whole case theie. This provision is a
reproduction of section 33 of Act XTI of 1859. The Imperial Council has decided
that, in sales of estates for arrears of revenuc, the zamindar who has an
objection to urge against the sale of his estate should stato his whole case to the
Commissioner in the first instance, and not bo allowed to keep back a part of hik

case for the Cjvil Court; and that provision has lLeen incorporated into the
present Bill.”

The Hon'ble BaBu SURENDRANATH BANCRJEE in reply said :—¢ With all
deference, I desire to submit that the point 1 raised has not beon met. It is
admitted that the two classes of judgmont-debtors are treated in a different
manner. The one who goes to the Civil Court direct is allowed tb state what
he likes; the other is not so privileged. Practically, the man who shows his
confidence in the Revenue authorities is placed in a worse position than he who
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goes to the Civil Court in the first instance. It may be that the Guovernment
of India has not affirmed the principle for which I am contending ; but we are
now amending tho law, and it is but fair that the two classes of judgment
debtors should be placed upon tho smme footing. I hope that under these
circumstances this amendment will ho aecepted by the Council,”

The Motion was put and negatived.

The Hon'blo Mr R. C. Durr ioved that the concluding portion of
clause (2) of section 6, beginning with tho words ‘and has not paid such
arrears” be ohitted. He said:—

“This portion of tho clause prevents a judgment-debtor from going to the
Civil Court unless the money demandcd has been paid within fifteen days.
"This has been the law for the last filteon years, but as we are amending
the law, I think it is open to any hon'ble member to suggest the omission of
any clause which 18 both unnecessury and open to objection. I think these
words unnoccessary, becanse, as far as my experience goes, this clauso does
not help the work of collection in any appreciable degree.  When o man from
whom money is due has any property, we can, by following the procednre of
the Certificate Act, obtain the money without restricting his 1ight to go to the
Civil Court. On the'other hand, this is a provision which the judgment-debtor
is in most cases unable to comply with. Suppose & man has taken farm of
an estate from the Government for a number of ycars, and is unablo on account
of an inundation or other cause to pay up the amount in due time ? The
question is whether, if he brings an objection before the Colloctor, pleading that
the inundation is duo to oreach of an embankment kept up by the Governm ent,
and tho Collector rejocts that ground of objection, then, before he can £o to the
Civil Court, he must pay the money within fifteen days after the order is passed.
It is very ofton impossible for a man under such circumstances to pay the
money, and we are therefore imposing a sort of impossiblo condition- upon
him.* As T have already said, it is not a condition which helps us in roalising
the meney when a man is insolvent. But when a man is solvent, when he
has any propeily, we find no difficulty in recovering the money, and therefore
I would let him go to the Court to contest the certificate. 1 suggest this all
the inore, becausc the certificate is made by tho Revenue authoritics, and i
we are wrong in any way, let the judgment-debtor go to the Court and prove
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that we are wrong. As the Jaw now stands, ho must first put down the money
within fifteen days beforec he can show us that we are wrong and have his
remody. For these i1easons I think that, although this has been the law
for the last fifteon years, the law should be amended.”

The Ion’ble Mr. Lyart, with tho permission of the President, asked the
hon’ble mover of the amendment to state whether he based his proposal
on any case of hardship within his own knowledge ?

The ITon’ble Mr. R. C. Durr replied :—¢ Thore have been ecascs similar to
tho case supposed. There has not been any case that 1 know of exactly on
all fours with the supposed case, but there have been analogous cases in which
I have found it impossible for the man to pay the money within fifteen days. 1
cannot refer just now to any particular case exactly similar to the case I havo
supposed.”

The Tlon’ble Mr. Buckranp said :—“I amnot prepared to accept this amend-
ment on behalf of the Government. The hon'ble member said he considered it
unnocessary because the present procodure did not help us in making realizations,
The procedure requires that the judgment-debtor, before making an objection,
should pay up the money, and if that does not help us, I do not know what
will.  But though the how’ble member admits that this has been the law for
fiftecn years, he has not consultod the proceedings of the Clouncil in connection
with the passing of this law. It has been my lot {o call attention to the
difference between these two sections in the Act. The demands referred to in
these sections (5 and 6) were intended, when the Bill, which became Act VII
(B.C.) of 1880, was introduced, to be called ¢ certificates absolute.’ That ox-
pression was subsequently droppod, but afterwards they were called certifi-
cates of the 1st class” I shall read a fow words to show what Mr, Field, who
was in charge of the Bill, moant, He said on the 8rd April, 1880:—

¢ In respect of these two classes of arrears, what was then termed a Certificate Absolute
was proposed to be made, that is to say, & certificate which should have to all interts and
purposes the force of a final decree of the Civil Court. In the margin of the Bill Mr. Field
bad, however, pointed out an old Regulation of the Bengal Code which had, in all probability,
been overlooked when the Aot of 1868 was before the Council. The effect of thet Regulation
was that if a person were called upon by the Colleotor to pay a sum of public revenue, and
at the time made an objeotion.in writing and then paid the amount, such person ocould



1895.] The Public Demands Recovery Act, 1880, Amendment Bill. 75
(Mr. Buckland ; Dabu Surendranath Banerjee ; Mr, Wilkins.]

afterwards bring & suit in tho Civil Court to contest his liability. It appeared to the Beleot
Committeo desirable fo bring that Regulation within the purview of the Bill. The Com-
mittee have accordingly done so, and the right which the Regulation gave of contesting the
liability to pay has been loft intact, but the provision that the amount must first be paid up
has been retamned. Certificrtes of this ciass would no longer be Certificates Absolute, and
the Commiltee therefore struck out tho term absoluts. The result is 1o leave the law as it
was before, only that this law is now contamed 1in one Act, instend of being as it was before
to be sought for in an Act and a section of an old Regulation.’

“So that the law to which the hon'ble mover of the amendment takes
exception has been the law for much moie than fifteen years, and on the part of
Government I am not prepared to alter it in the way proposed.”

The Hon’ble BABU SURENDRANATII BANERJITE said :==¢¢ I have heard it said in
the course of thesc debatcs moro than once that this law has been more than
fiitoen years old. Wa lcgislato with the view of introducing changes in the law,
I think thisamendment dosorves the support of the Council. My hon’ble friend,
the mover of the amendnent, has not been able to cite spocific instances, hut the
fact which he asserts is that to mako this demand must deter the judgment-
debtor from bringing his suit. If he has been unablo to pay the money, and a
certificate has boen made, it stands to reason that he will have considerable
difficulty in paying the moncy before launching into exponsive litigation.
Zamindars do ot find difliculty in rocovering their rents. The whole question
between tho Government and the raiyat is whother the raiyat should pay the
money or not? Ile denies his liability to pay, but you make him pay before
he can contest his liability. This, I submit, is inverting the natural law of
justice. Tho man denies his liability, the State compels him to mako the pay-
ment, and then gives him leave to contest his liability. This is not, in my
judgment, tho light in which wo ought to amend the law, and I therefore think
this amendment onght to bo accepted by the Council.”

The Hox’ble Mz, WiLkINs said :—¢ The hon’ble member who has just spoken
bes not quite correctly stated the object of legislation when he says that we
legislate to introduce changes into the law. I think it may be more fairly said
that we logislate and make changes in the law when such changes are shown to
be necessary and desirable, not otherwise. In the present instance, I see
no necessity for any change., An hon’ble member had in the course of these
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discussions exprossed a considerable amount nf sympathy for the individual whom
he has been pleased to call the poar and oppressed raiyat. As I read section 6,
the poor and oppressed raiyat does not come into consideration at all. It refers
to a judgment-debtor in respeet of certain arrcars which are still due after
an cstate or tenure has been sold, or in respoct of arrears due from a farmer
who has not paid; thereforo T think that this particular part (5) of clauso (2)
should be retained, and that {or a very essential roason—beeause, if the objector
(the judgment-debtor; has money to file a civil suit, ho has money to pay the
arrears which are undoubtedly due from him. 1le is allowed every possible op-
portunity of objecting against the payment of an amount undoultedly due, and
ho shoutd not have the further opportunity of filing a civil suit until he has paid

the money.”

The Hon'ble Mr. R. C. Dorr in reply said:—“I do not think that
I can quite follow the reasoning of the hon’ble gentleman who has last spoken,
It very often happens that an estate is farmed to a farmer for a large sum of
moncy. 1t would be very difficult for him to find all that moncy and pay it
down before going to the Civil Court, whereas theinitial expense of filing a civil
suit will not be anything like Rs, 2,000 or Rs. 3,000 which he may have to
pay the State. If in such case he has been unable to pay, owing to floods caused
by a breach of a Government embankment for instanco, we ought to allow him
to contest his liability without imposing upon him the condition to pay a large
amouut within fiftcen days, which it would be impussible for him to do.”

The Motion being put, the Council divided :—

Ayes 7.

The ITon’ble Maulvi Muhammead Yusuf
Khan Bahadur,

The IIon'ble Mr. Womack.

The Hon’ble Maulvi Serajul Islam Xhan
Bahadur,

The Hon’ble Mr. Ghose.

The Hon’blo Babu Surendranath Bamer-
jee.

The Hon’ble Mr Dutt.

The Hon’ble Mr. Cotton.

So tho Motion was lost.

Nors 8.
The Hon’ble Mr. Wilkins.
The Hon’ble Mr. Buckland.
The Hon’ble Mr. Collier.
'The Hon’ble Maulvi Abdul Jubbar Khan
Bahadur.
The Hon’ble Mr. Bourdillon.
The Hon’ble Mr. Lyall.
The Hon’ble 8ir John Lambert.
The Hon’ble 8ir Charles Panl.
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The Hon'ble Basy Surexpeavati Banerize moved that the following
words be added af; the end of the proviso to sub-seetion (2) ot section 6:—

‘or in any onse in which an appenl has boen preferred under section nineteon within
fifteen days of the detormmation of suah rppeal.’

The Motion was put and agreed to.

The Ion’ble Mg. R. C. Durr moved that clause (/) of scction 7 be
omitted, and that tho necessary alterations be made in othor parts of the Bill.
He said:—

“Under the law as it at present cuists, the certificato procedure may be
had recourse to for arrears of rent due to estates under the Court of Wards, and
managers of estates nnder the Court of Wards have for many years past applied
to the Collector for certificates for realization of arvears of rent. I am not
sure that the result of this practice has always been either succossful or
what is desirable. Tt has been my expericneo in soveral districts that managers
have taken undue advantage of this facility in collecting rents, and that taheildars
have not exerted themsclves as they would if they had not the advantagoe of this
proceduroe. In soveral districts, ycar after ycar, thousands of requisitions were
sent by managers to the Collector for realizing rents from raiyats which it was
the duty of tho manager to realizo, but which he did not exert himsolf to
realizo. And the result wus that as the Collector had charge of the property,
he bad to make the certificates in the way laid down by the law. Some years
ago an order was passed by the Government that certificates should not be
made with regard to rents due to any eostates unless such estatcs had been
surveyed and settled. The result is that in most parts of the estates
managed by the Court of Wards, the certificato procedure is not now followed.
There are something like eight or ten such estates in the Midnapore district,
and in Burdwan there is the very large cstate of the Burdwan Raj under the
Coutt of Wards. Very small portions of theso estates have been surveyed
and settled, and the managers are therefore trying to realize rents without
the help of the certificate procedure I do not think the result has been any
worse than in previous years, and this shows that managers can realize rents
without that procedure.
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“T therefore submit that it is unneccssary to invest managers of Court
of Wards' estates with the power of sending requisitions to the Collector
for the collection of arrears uuder tho cortificate procedure. I do not
think, strictly speaking, rents duo’to such estates can Dbe called puablic
demands, They arc not rents due to the Government, but they are rents
duo to private zamindars, whose ostates we are managing for the time being,
and they are being rculized by managers who are paid out of tho proceeds
of the estate. 'They are not public revenue in any sensc of the word, and the
principle upon which we have rccourse to the certificate procedure to realize
Government demands does not apply, I humbly think, to such classes of
domands. The principle T understand is that, when moncy is shown in public
books as due to the Government, there is very little doubt as to the amount
being duo, and thereforo it is unnecessary to go to the Civil Court for the
realisation of the amount, and a simple declaration of tho Governmont that the '
sum is due may bo held to be tantamount to a Civil Court decree. I do not
think that this principle can apply to rents due to a private zamindar from his
raiyats; ho depends upon a large number of tahsildars who are there before
we tuke charge of an cstate, and who continue making collections after we
tako charge, and on whom we have to depend to a large extent. I do not think
we can bo as certain in this class of demands as wo can be with regard to
demands due to Government ; and I therefore object to this procedure being
followed for the recovery of such demands. And our recent oxperience has
shown that it is quito unnecessary, because managors can do the work very
well without the aid of the certificate procedure.”

The Ion’ble Mg, BuckraNp said:—“I am not prepared to accept this
amendment on bechalf of Govornment. The hon’ble gentleman who has
just spoken is perhaps not aware that this question has been debated more
than once in this Council. It has been the subjoct of a number of reports,
and comes beforo us with a long history attached to it. If the hon’ble gentle-
man before entering upon this question had only referred to the Proceedings
of this Council which took place when Act VII (B.C.) of 1880 was being °
passed, he would have seen a great deal of discussion upon this very point, #
namely, whether tho principle of the certificate procedure should be applied
to the recovery of arrears of rents in estates under the management of the
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Court of Wards. It becomes almost painful to have to go over the same
ground over and over again. When tho Sale Law Bill and this Bill were first
circulated for criticism some years ago, tne High Court went into this question
and made some remarks about it. The Judges considered in paragraph 10 of
their lotter of the 20th August, 1891, that the system, ¢.e., the certificate pro-
cedure, should no longer be allowed to prevail in respect of rents due upon
private estates under tho management of the Courts of Wards or otherwise in the
hands of the Collector. The Board of Revenue, I think, fully answerod every-
thing which had been said by the High Court, and before the Government referred
the present Bil] to the Government of India in 1893, we examined carefully the
Proceedings of this Council at the time the Certificate Act was passed. It will
probably save the time of the Council on the whole if I read a rather long
extract from our letter to the Government of India, because there wo take care
to sum up as precisely as possible all that has been said on the subject. We
gaid :—— )

“ The High Court's argument was mainly dircetod against the inclusion in the olass of
public demands of rents due in estatcs under the management of the Court of Wards, -
and the Lieutenant-Governor asked the Board whother there wus any reason why the cou-
ditions suggested by the High Court should not ho fulfilled in the case of Wards’ estates.
The Board’s reply (in paragraphs 7-12 of thoir letter of 12th-Septombor, 1892,) is that demands
on behalf of the Court of Wards partake but slightly of the character of claims made on behalt
of & private individual : such estates are under Government officials, their reeords aro open
to inspection, and-their acconnts are audited, so that the theoretical objection to the use of the
certificate procedure hardly exists in case of such estates more than in respect of Government
estates.

“¢An estate, the Board observe, ‘under the Court of Wards is not liable to sale for
arrears of revenue, and as the demands due to it from tenure-holders. and raiyats are often
so numerous and for so small an amount as to make o resort to the Qivil Court in every
oage impossible, the management of the estate could not be carried on without the employ-
ment of a summary procedure. It is also the fact that the management of a Government
estate, as regards the naturs of the demand, is on oll fours with that of an estate under the
Court of Wards; yet the High Court have not objected to the employment of the certificate
procedure In respect of demands due from the ruiyats on a Government estato.”

¢ The principle which is now ocnticised is uut a new one, but has been established for a
long period of years. The Lieutenant-Governor thinks it unnoeocessary to go over the whole
history® of this matter, but he would invite a reference tnfer akia (1) to section XIX of
Regulation VII of 1799, which rendored & cortain stringent procedure, authorized for the
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recovery of arrears of rent due to proprietors and farmers, applicahle to the managers of
Wards’ estates and to joint undivided estates, as w«ll as to Collectors holding lands in
attachment or under kkas collection; (2) to the Procoedings in tho Bun‘gal Legislative Council
of the 13th and 20th March and 3rd April, 18R0, in canncetion with the Bill which became
Aot VIT (B.O.) of 1880; (3) to the 1lon’ble Mr. O'Kinealy’s speech in Council on the
20th March, when he ‘agreed with the Hon'ble the Advocate-Goneral and Mr. Dampier that
since the boginning of the British rule in India, rcalizations in rent in Wards’ estates were
subjoct to exactly the samo procedurc as that of Government cstates, and the reason was that
tho (fovernment having tahen charge ol the estates and looked after them, considered itself
justified in vecovering amounts due fo the estate by the samo proocss as in Government
estates;’ (4) to the fact that, on the 81 April, 1880, when the ITon’ble I.iu.'bu Kristo Das
Pal, in Coundil, mored that the eartificate procednre should not ho applicable to the realiza-
tion of rents in Wards' ostates, his motion was negatived almost unanimously, mainly on the
ground that Government should be allowed such powors by renson of its fidneiary intcrest in
Wards’ ostates, The prineiple had becn admitted when section 63 of Aot 1X (B.C.) of 1879
was passed; 1l was extended to tho recovery of mtirost and costs by soction 10 of
Aot III (BC.) of 1881, and the Licutonant-Governor does not sce that any facts have come
to Light which require a reversal of this poliey. It is truc that thoro are cuses where cetates
when firest taken over are found to have their accounts in confusion, and the Board have, at
tho Lioutenant-Governor’s roquest, issuod orders that the ceitificate pirocedure is not to be
employed in & Ward’s estato until a sottlement anl record of rights have been made
therein, uud that no cortificate shall issuo in any caso where a quostion of right or title is
involved.”

“ That sums up the history of the discussion upon the question as shortly as
it can be done. As regards Waurds’ estates, the Government occupies very much
tho same position as it doos with regard to estates belonging to the Government.
It is absolutely responsible for the good management of Wards’ ostates as much
as it is responsible for its own property. It has been held hitherto that without
this summary procedurc rents could not be properly collected. The hon’ble
gentleman referrcd to some Wards’ estatos in the Midnapore and Burdwan
districts under his supervision, which showed that managers were trying to do
their best. I trust that all managers would try to exert themselves to colleot
rents whatever the law might bo ; butit is much too early to say, infact we have
absolutely no information before us, whether those managers are successful or
whether they will fail. We know that this procedure has been found necessary
elsewhore to enable the Board of Revenue and the Court of Wards to render a
proper account of their stewardship, and I am not prepared on behalf vf the
Government to surrender it at present.”
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The Hon'ble Mr. Guost said :—¢ Although I have an amendment on
tho same subject which is in tho natme of a cowpromise between the amend-
ment of my hon’ble fiiend and the pro.. ion contained in the Bill, I shall be
very glad if this amendment is camried. I entirely agice with my hon'ble
friond that it is difficult to seo low 1cents duo 1o private estates under the
management of the Court of Wards or of the Revenuo authorities can properly
bo said to be public demands, and 1 do not seo uny r1eason why o summary
procedure, which 15 only justifiable in the caso of debts due to the Crown, and
which are casily and correctly asceitainable from public records, sliould be
extonded to private demands having no analogy to those exceptional cases,
1 will not dwell on the evils and the abuse to which this system is liable, The
hon’ble mover of this amendment can speak on that subject with an authority
which I do not posscss. ITon’ble members are well aware that the leaned Judges
‘of the Bigh Court arc strongly opposed o this provision of the law, and 1 sub-
mit that their opinion on a matter like this 1y entitled to the greatest detference.
Thoe hon’ble member in charge of the Bill alluded to the previous debate on the
principle of this provision as having sctiled the quostion so far as the principle
of this amendment is concerned, bnt he did not tell the Council that cven in
1880 some strong protests werc made against this measure. Tho Hon’ble
Mg. F1erp, who was then in charge of the Bill, certainly spoke in very guarded
and hesitating tenns when he alludcd to the puinciple of this piovision. Ile
said : —

‘I then come to clauso (?), which proposos to extend the special procedure to tho recovery
of rents in estates which, under any law tu the time bemng, are under the management ot

the Court of Wards. This is a new proviaion, and I am prepared to admut that it 18 o pro-
vision which carries the principle of the Dill {o its extremest limits.’

“ Tho hon’ble gentleman has also told us that a motion was made in regard
to this provision, and that it was lost by a large majority. The late Babu
Kristo Das Pal, than whom no abler representative of his countrymen has ever
sat within these walls, made a strong protest, and he was supported by his
colleague, Raja Peary Mohun Mookerjee. Then, again, whatis of greater
imporiance and to which no refcrenco was made by the hon’ble member in
charge of the Bill, the protests of thuso gentlemen were virtually ondorsed by
no less an authority then the then Licutenant-Governor of Bengal, Sik AsHLEY
Eper. I will, with your permission, Sir, draw the attention of hon'ble
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members to the grave and weighty words which fell from the President of
the Council on that occasion. His Honour said :—

¢ His Honour the President, before putting the question that the Bill be read in Counoil,
would say, as regards the quostion of principle that had been raised, that he must admit it
seemed to have a great deal of foroe and remson in it, and it was a subjeot which the Select
Committee should carefully consider. It was not a matter which the Council could raise
and dispose of off-hand. He understood it was not the intention of the hon'ble member
who raised this question to move a specific amendment, but to request that the Select
Committoe should consider it It might be quite true, as tho hon’ble member on the right
(Mr. Dampier) smid, that the history of this principle, although it had been rather confused
ut times, had beon gonerally to effirm thet there should be a special procodure for the
recovery ot demands in estates under the managemeni of Government officers, even though
they wore not the proparty of Goverumont. IIis Ivnour did not think it necessary to go
back to the practice of 1799, because the summary prooedure which existed thon was not,
the presont certificate procedure, and boro no sort of resemblance to it. Then, in the Act of
1870, o clenr distinction wes drawn in section 4 as to estates managed Akas and those
managed through a manager or agent, and he thought the nocossity for making that distine-
tion showed how unsound was the principle of bringing Wards’ estates under the procedure
of that Act; tho section provided that under dircct management of the Collector, the
speoial prooedure might be aocoopted, but not where Wards’ estates were under the charge of
managers, showing the doubts that emisted in the minds of the framers of that measuve.
Therefore it could not be said that the principle of the provision in the present Bill was
absolutely aftirmed in 1870. It would no doubt be said that if the special procedure was
absolutoly necessary to onsure the recovery of a sufficient amount of rent to meet the Govern-
ment demand, the same security was necessary for all estates in the country. It should be
remembered that special powers were given to Government, because it was not holding as a
private individual, but as a trustee for the public. (Government had no individual interests in
the collection of its dues, and was not likely to be influcneed by selfish or unjust motives, but
that was not the case where tho interests of a privato estate were oconcerned. Where estates
wore managed by the Court of Wards, it was not the interests of the public which were being
guarded and proteoted, but the interests of a private individual : the loss or profit did not affect
the public revenues, but the revenues of o private estate, and therefore the question of Wards’

estatos differed altogother from Government estates *  * s & 2« e

¢On the whole, he thought it desirable that {he Select Committee should consider very care+
fully the whole prinoiple, whether the grounds which made it necessary to have a summary
procedure for the recovery of Government demands applied to the management of Wards’
estates. He should be very glad, in consoquence of what had passed, if the Committee would
give to the subjeot their serious coneideration when the Bill was laid before them.” )
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““Under these circumstances, I think my hon’ble friend who moved this
amendment and those who agree with himn are perfectly justified in respectfully
asking the Council’to reconsider a privciple, the soundness of which was at that
timo condemncd in such unmistnkablo language by the President, which was
protested against by those who then ropresented tho popular voico in this
Council, and whicl is still opposed by public opinion and by the learncd Judges
of the Iligh Court.”

The Hon'ble Sir Cuarres Pavn suid:—¢“1 was a party in tho discus-
sions to which the Hon'lle Mg, Buckuann has reforred, and as I think vhat the
arguments whith [ then adduced were very sirong arguments, and as they
commend themselves to me now as much as they did then, porhaps the view
I took then may serve to convinee how'blo members of the necessity for this
provision of the law. I said then:—

¢ Although an cstate managed by the Cowt of Wards was not a Government ostato,
still the Government was to a certain extent directly interested in the eollection of the rents
of that cstate. Whon an estate came under tho chargo of tho Court of Wards it could not be
sold for arrears of revenue, and it behoved the officer in chargo to got in the ront (as speedily
as possible) in order to pay the Government 1evenne, and in that way the collection of rents
in Wards’ estutes became a matter as important to the Government as its own revenus.’

““ That was what I then stated, and although on principle one is perfectly
justified in saying that the rent which the Court of Wards collects is not a
public demand, still in reality there is vory scarcely any difforence betweon a
Governmont demand which should go into tho treasury as specdily as possible and
may be recovered by summary procedure, and a demand which the Government
through the Court of Wards is entitled to realizo without delay for tho benefit
in part of themselves. Therefore the difference, although it oxists in principle,
does not appear in reality, and hon’ble members are justified in extending to
such demands the summary procedure prescribed by this Act.”

The Hon'ble M=r. Lyarn said:—“1 desire to traverse one or two of the
statements which have been made by the hon’ble mover of the amendment.
He said that at the end of the year a number of requisitions are filed by the
managers of the Court of Wards' estates. I would ask whether the zamindars
do not follow the same course in respect of their rents? Do not they file suits
to avold claims being barred by limitation? And why should not managers
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of Courts of Wards of estates take proceedings to avoid their claims being
barred ? That these requisitions are made broadcast at the cnd of the year
Ideny so far as my experience goes, and I think it is generally admitted
that out of the many departments adwministered by Government few or
none do more good to the country at large than the Court of Wards. Many
familios have been saved from ruin by its management, and estatcs have been
saved from sale. Such being the case, I think we are bound to give
every facility to managers to do their work, and 1 am convinced that the
Court of Wards would not be able to do the amount of work it does without
this summary proceduro. This procedure was legalizod under the Court of
Wards Act, 1879, section 63 of which provides that ‘all arreais 6f ront due by
tarmers, under-tonants and raiyats in respect of property undor the chargo ot
the Comt, (whother such rents have become due before or aftor the Court has
takon chaige) shall be rocoverable as arrcars of revenue, and shall constitute a
demand under Bengal Act VII of 1868, or any similar Act for tho time being in
force. Tho last preceding clausc shall not apply to arrcars of rent enhanced after
issue of notice under section 13 of Act X of 1859, or under section 14 of Act VI1I1
of 1869, but of which the enhancement has not been agrecd to by the person
who is liable to pay the samo, or has not been confirmed by compotent
authority.” That law is now in force, and even if the amendment is carried,
it will absolutely have no effect, for what 1 have read will still remain the law.
I desire also to bring to the notico of the Council what has happonod since
tho passing of that Act. Almost immediately aftor the Wards Act was passed,
the Tenancy Act came before tho Government—a measure which was originally
based on a digest of the then existing law prepared by Mr. FieLp, and in
section 4 of that digest he rctained this procodure as regards Wards' estates.
The next draft of the Tenancy Act was prepared by a Commission, and there
again this procedure was included in section 4. The next was what is generally
known as the Bengal Bill, and in section 4 of that Bill also it was included.
It was again included in section 284 of the Bill introduced in the Council of the
Governor General; and finally when the Tenancy Act was passed, this
provision was contained in section 195, and no word was said in the Imperial
Council against the retention of this provision in the Tenancy Act. The
Hon’ble Mz. GHosE has read what was said by Sir AsuLey Epex on this subject,
I desire to place before the Council a later opinion of a Lieutenant-Governor of
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this Province (Sir Rivers Tuomrson) when he reported to the Government of

India his opinion upon the Tenancy Aci. In paragraph 28 of that letter he
said :—

“Thero is besidos tho paramaunt ruason that the rents collected by Government are really
revenue, and the procodure for enforeing payment of Stato dues must, in the general publie
interests, be moro summary than the prooerdure for enforeing private dues. If this wore not
80, the u'timate result would be tho omployment of larger cstablishments, greater oxponditure,
and mcroased taxation. Thus a summary procedure for eollecting the public revenue, while
necossary if the Govornment of the countiy 15 to bo efliciently administered, and while not
opon to the objectious fo which o summury proedure for collocting private debts 1s opposed, is
in tho long run the ecasiest and the cheapest for the people. Nor is this principlo inapplicable
in oase of ecstates of disqualified proprietors managod by Government, for the renfs of such
estates includo the revenue '’

“The above embodies a later opinion of this Government than that
quoted by the Hon’blo Mgr. Guose, and we have heard from the Illon'ble
Mg. Buckranp that this is still the opinion of the Bengal Govornment. In
conclusion, I wish to say that tho Board of Revenue believe that if this amend-
ment is passed, the management of estates under the Court of Wards will suffer
very severcly.”

The Honble Mr. R. C. Durr in reply suid:=—*“The Hon’ble the
Advocate-Gieneral has admitted that in principle rents due to estates under
the management of the Court of Wurds are not public demands, and this
Council will have to decide whethor under these circumstances the law for
the recovory of public demands should be applied for the realization of such
rents, I entirely agree with what has fallen from the Hon’ble Mr. LyaLL
as to the amount of good which is done to the country by the Court of Wards
managing the estates of minors incapable of managing their own estates, and
also as to the feeling all over the country that tho Government is doing a vast
amount of good by saving the property of minors by employing their own
officets to menago minors’ estates. My only contention is, that we shall be
able to manago just as well without this summary procedure, In that respect,
I have ventured to differ from u senior and more experienced officer, I believe
that the experience of the last few years has shown that what I propose can
well be done.”
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Tho Hon’ble Thr Presipeni said:—“This is in my opinion the most
important amendment before the Council to-day, and a]though the opinion of
the Government has been well and ably oxpressed by the hon'ble members who
have spoken on behalf of the Government, I think it right to express my own
view as briefly as possible in order to show why I consider it most inadvisable
to accept this amendmont. Thoe Hon'ble Mr. Duii has suppoited his amend-
ment upon two grounds—/irsf, that it is just in principle, and sccondly, that it is
feasiblo in practice. Taking the latter point first, tho question of practice, I do
not think the hon'ble member has himself sufficient information to put the matter
fully before the Council. The order passed at iy request by the Board of
Revenue, that in Wards' ostates which are not setiled and smeveyed the ecrtificate
procedure should not be adopted, has not been in force very long, and we have
no definite statistics as to the effect it has produced. I find in the last Board’s
Report (for 1893-94) that in Cowmt of Wardy' estates 7,030 certificates were
filed. This is not altogether in agreement with the hmpression which exists
in the mind of the Hon’ble Mz, Durr, and which he convoyed to us, namely,
that the certificate procedure in these estates has beon to a large extent stopped.
1t is evident that it is to a largo extent going on, althoughit way have decreased.
But what would be the effeet of stopping it altogether ?

“The hon'ble member seems to think that this procedmo is only used
by managers and tahsildars in Wards’ ostutes who aro lax in collecting
rents; that they are slack in their procedure and rush into the Collectorate
with a bundle of requisitions at the end of the yecar 1 am not pre-
pared to say that this is not altogether correct, simply because there is a
certain amount of imperfection in the human organization. No one will
believe that tahsildars are abeolutely free from the faults duo to common
humen nature. But as the Hon’ble Mr. Lyvair has explained, it is abso-
lutely neccssary, when all has been done which could bo done, at the last
moment, to avoid the operation of the Limitation Act, that & certain number of
certificates should be filed on the requisition of tahsildars, just as suits ave
filed by zamindars during the last two or three days of the year. If these
7,880 certificates were to be turned into 7,930 civil suits, what would be the
result? Would it be for the good of the ‘poor and oppressed’ raiyats? Certainly
not. They would have the cost and labour of defending the suite, add they
would also have to pay the expense incurred in the execution of decrees instead
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of the simple procedure and trifling expense of a certificate. It would be to his
injury and not to<his good if tho principls of this amendmont is carried out.
I entirely agree with the expression of Sir Rivers Tuomrsox’s opinion which
the Hon’ble Mg. Lyart has read, that the certificate procedure is the most
convenient and easy procedurc on behalf of the judgment-debtor. It is for the
debtor’s good that we should use this procodure.

*Then, from the question of practice we como to the question of principle.
The attack is based on the principle that this is a Public Domands Recovery
Act, and that money due to Wards’ cstates is not a public demand. Even on
that ground the attack should be resisted, We have hourd tho Hon'ble the
Advocate-General suy that the opinion which ho held fourteen years ago is
still held by him in his maturor yuind unchanged, and the same opinion is
expressed by the Govornment letter which has been read by the IIon’ble
Mr. Buckranp, But I take my stand from a different point of view. Although
this is called a I'ublic Demands Act, it is not intended to be confined to public
demands. That is a convenient way of denoting demands on account of which
a certificate is issued, but it is not an cxhaustive description. The operation
of the Actis not confined to public demands, for wo know that under the
Road Cess Act this procedure may be used for tho recovery of sums due to a
landlord who has paid the cess on behalf of his sharcholders. That is cssentially
" a privete demand, and yet we allow the certificato procedure to be used by
the zamindar, and I wish to impress upon the Council that the reason why we do
50 is that it is a demand which is positively known. This is what differentiates
claim for which a certificate may be taken out from other claims. If there be
no dispute, if it is clearly laid down in the jumabandi or tho jamawasil-
bali, that & certain tenant owes a cortain snm as rent to Government or to
the manager of the estate on behalf of Government, what necossity is there to
file a suit in the Civil Court when you know absolutely the fact that the
demand is due? This question will come before the Government shortly in
another shape. A suggestion has been made with regard to the maintenance
of the Recurd of Rights Bill that zamindars who pay the survey cess on behalf
of their tenants should be allowed to reeover it if necessary by taking out a
certificate, This suggestion seems to me a reasonable one, and if the Select
Commtittee approve it I shall be ready to give the assent of Government
to it, I shall do this the more readily because it will to somo oxtent pave the
- way to granting to zamindars a more summary method of collecting arrears of
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rent. Hon’ble members know that it has long been my desire to be able o
provide a measure of this sort. The difficulties are very-great, but I hope
before I leave India that I may be able at least to put before the Government
of India a project of law to the effect that where thero is a demand which is
absolutely certain, where a zamindar has had his estates surveyed and settled
under the Tenancy Act, and the record kept up and all mutations registered, he
should be able to get a certificate from the Collector, and be free from the
trouble and annoyance of going to the Munsif to enforce his right on account of
arrears, Ior these reasons, I think it will be extremely inconvenient to take a
retrograde step now. My view is that we should be able to extend the law to
other cases in which thc sum in demand is truly and certainly known to be
due, so that there can be no dispute about it.”

Tho Motion being put, the Council divided :—

Ayes 4. Nocs 11.
The Hon’ble Maulvi Serajul Islam Khan The Hon'ble Maulvi Muhammad Yusuf
Bahadur. Khan Bahadur,
The Hon’ble Mr. Ghose. The Hon’ble Mr. Womack,
The Hon’ble Babu Surendranath Baner- The Hon'ble Mr. Wilkins.
jeo. The Hon'ble Mr. Buckland.
The Hon’ble Mr. Dutl. The Hon’ble Mr. Collier.
The Hon’ble Maulvi Abdul Jubbar Khan
Bahadur,
The Hon’ble Mr. Bourdillon,
The Hon’ble Mr. Lyall.
The Hon’ble Sir John Lambert.
‘I'he Hon’ble Mr. Cotton,
The Hon'ble Bir Charles Paul.

So the Motion was lost,

The Hon’ble MauLvr Serasur IsLam, Kaax Banapur, moved that in the

proviso to clause (7) of section 7, after the word *this” the words and the
preceding ”. be insorted. He said :—

“It is but fair that the proviso should be extended also to q[lsm (0
with reforence to Government Akas makals as well as to estates under the
management of the Court of Wards. I submit that where there is any
question about the enhancement of rent, about which there is a dispute, it
is but fair that the procedure of the Certificate Act ought not to be applied,
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and the raiyats be forced to pay the enhanced rate of remt in this summary
manner. I therefore move that this proviso, which is applicable to the Court
of Wards’ estates, ought to apply also to clause (e) regarding the recovery
of arrears in khas mahals, and which the Government is in the same position as
& zamindar,”

The Hon’ble Mr. BuckrAND said :—* As far as I can mako out, the hon’ble
member has not brought forward a single reason for altering the cxisting law.
He proposes to extend to clause (¢) a proviso which applies only to clause ().
It applies to ‘clauso ( /) because it is the presont law under section 63 of tho
Court of Wards’ Act of 1879. That clause does not now appear in the Court
of Wards’ Act, asit finds a place in the Certificate Act, but I cannot sce any
reason for extending it to clause (¢). Does the hon’ble gentleman suppose
that the Government—the Collector or other Certificate Officer—would issue
a certificate as a means of enhancing and recovering any enhanced revenue or
rent under clause (¢)? The object of the whole Act, as IIis Honour the
President explained, is that certificates may bo issued for the dues of Govern-
ment, which are absolutely and certainly known to be due. Is it likely that the
Collector would deliberately issue a certificate for an enhanced rato of rent
without being certain that it is absolutely due? I sceno real reason whatever
for adopting the amendment. Has the hon’ble member known of any single
case in which a Certificate Officer has tried, on bohalf of the Government, to
levy a demand which he is not perfectly entitled to levy ? If he has not, I am
bound to say that I cannot accept the amendinent.”

The Hon’ble S1r CuaRLES PAuL said :—* I must confess I do not understand
the meaning of this amendment. Enhanced rent must be rent which has been
either agreed upon or which has been confirined by a competent Court. There
can be no element of uncertainty about it.”

The Hon’ble Maurvi Murammap Yusur, KBaAN BaHADUR, said :—“As I
understand the object of this amendment is to introduce some sort of uniformity
in the issue of certificates, and to remove want of some uniformity. One
mniform rule is suggested to govern cases falling within both clauses (¢) and (f),
and ‘it is contended that both the clauses should be governed by the same
principle both as regards the cases in which the certificates ought to be issued
and also in regard to cases in which certificates ought not to be issued ; the
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law laid down in the Bill makes a distinction by applying the proviso only to
clause (/). 'The question, therefore, is, do not the cases which fall under both
the clauses (¢) and (/) stand on tho same footing, and should they not be dealt
with in all respects by the same 1ule and the same principle? I do not seo any
material difference betweon the cases falling under those two clauses, regarded
from the point of view fiom which they arc now being considered. 1f the
principle rogulating tho issuo of certificates is the certainty of the demand, and
if the cases under clauvses (¢) and (/) bave been included under tho oertificate
procedure by reason of such certainty, and fuither, if, by reason of want of
such certuinty, some cascs aro to be taken out of the oporation ofethe rule laid
down in clauce (/) and thrown in the proviso to that clause, then it is clear
that the very same want of certainty affects those identical cases when they fall
under clause (¢). There is no rcason why the oxception should be confined to
clause (f), and should not be extended to clause (¢). If it is necessary that
theie should be an exception in clause (7) in favour of cases in which there has
been no decree of a competent Court, then it is likewise necessary that there
should be a corresponding oxception in clause (¢) in favour of like cases. Under
clause (7) the landlord is the Court of Wards; under clause (¢) the landlord is
the Secrotary of State., Both might have power to issue a certificate when
the demund is certain, and consists of what is really and stiictly an arrear of
rent; but an enhanced rent is only nominally an aricar of rent. To make it
really an anear of rent, the enhancement must have been agreed upon or finally
adjudicated upon ;and before adjudication by a competent authority, the enhanced
rent is not a demand for a sum certain,  Until such adjudication, the enhanced
rent contains all tho clements of uncortainty in couscquence of the partics
interested entortaining conflicting notions of the right to enhance. I thorefore
venture to think that when the domand results from a question of enhance-
ment of rent, the right to issne the certificato should be withheld from
clause (¢), for the same reasons for which it has been considered prope to wish-
hold it from clause (f).” 5

The Hon'ble MR. LyaLL said:—¢ I venture to point out a mistake which has
been made by the hon'ble gentleman who last spoke. He contended that clauses
(¢) and (/) are analogous, but I say they are quite different. The gist of the
demand under clause (¢) is, that it is a public demand and no enhancement of
vent is payable unless it is legally due. The wording of clause () is entirely
difforent from the wording of clause (f). Nothing is entered inthe Collector’s
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books as ‘payable’ until it has becomo a legal liability, and certificates are
properly issued for the recovery of such demands.”

The Hon'ble MauLyr SrrasuL It As, KHAX BAUADUR, in reply said :==‘‘ With
great respect to the hon’blo gentleman who spoke last, I do not think that the
word ‘payable’ makcs everything payable to Government a legal lability, It
may be payable in the view of the Collector, but a Civil Court may hold other-
wise, and say that enhanced rent is not payable, though the Collector or the
manager of a Ward’s estate may claim 1t to be payable, There may be a dispute
whether enhanced rent is payable or not, and under such circumstances the certi-
ficato procedure should notapply. Withiegard tothe observation which fell from
the hon'ble member in charge of the Lill whether it is likely that the Collector
would issue a certificate for a demand which was not due, if the Collector was
bound to look into the matter Lhimsol it would be diffcrent. If the Collector
“could do everything personally there could bo no complaint; and as a matier
of fact many complaints are made of inegularitics occurring and, therefore, this
power should not beo given to & Goveinment officer or a manager of & Ward’s
estate. It is admitted to be the principle of this law that whero a demand is
disputed this procedure ought not to apply. The very foundation of thix Act
is that tho demand is justly duc, and therefore this summary procedure is
granted ; but where thpre isa question of enhancement of rent, I submit that
this summary procedure ought not to be given even to tho Government.”

The Motion being put, the Coundil divided :—

Ayes 8. { Noes 9,
The Hon'ble Meulvi Muhammad Yusuf | The Hon’ble Mr. Wilkins.
Khen Bahadur. The Hon’ble Mr. Buckland.
The Hon’ble Mr. Womack. The Hon'ble Mr, Collier.
The Hon'ble Maulvi Serajul Islam Khan | The Hon’ble Maulvi Abdul Jubbar Khan
Bahadur. Bohadur,
The Hon'ble Mr, Ghose. The Hon’bie Mr. Bourdillon.
The Hon’ble Babu Surendranath Banerjee. | The Hon’ble Mr. Lyall.
The Hon’ble Mr. Dutt. The Hon’ble Sir John Lambert.
{ The Hon’ble Bir Oharles Paul.
{  The Hon'ble the President.

8o the Motion was lost.
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The Hon’ble Mr. R. C. Durr, by leave of the Council, withdrew the motion
of which he had given notice that the last paragraph of section 7, beginning
with the words *“ Provided also that a certificate filed” bo omijted.

The Hon'ble M. Girose moved that the following further proviso be added

at the end of soction 7 :—

¢ Provided further that as regards claims under clause (/), no certificato shall issue until
aftor such estate has been surveyed and a reeord of rights made in respect thercof, and in no
case shall a certificato bo issued in respect of such claims whete any quostion of right or title
is involved.’

He said :— After the discussion which has taken place on the motion of my
hon’ble friend, the Commissioner of Burdwan, it will not be necessary for me to
detain the Council for more than a moment or two. I said on that occasion
that the amondment I have now the honour to move is a compromise between
the amendment moved by my hon’ble friend and the provision contained in
this Bill. T ask the Council to embody in the law the wholesome restrictions
that under instructions from Your Honour’s Government, have been imposed by
executive order forbidding, in certain cases, the employment of the certificate
procedure for the realization of debts due to cstates under the management
of the Court of Wards. I have endeavoured to follow almost word for word
the terms of the letter of tho Government of Bengal, and I hope the
Government may be able to accept this amendment. The public are
thankful to the Government for its endeavours to mitigate the hardships
and rigour of the law by executive order, but I submit that when this Bill is
undor consideration those restrictions should be embodied in tho law itself
rather than that tho executive administration should continue to oxercise a sort
of dispensing power to moderate the hardships of the law. Under these circum-
stances, I ask the Council to accept this amendment.”

The Hon’ble Mxz. Buckraxp said :—‘ The hon’ble gentleman’s amendment
consists of two parts, but he has spoken only to one of them. With regard to
the part to which ho has spoken, I should like to ask him whether any fault can
be found with the executive administration since that order to which reference
has becn made was issued in May, 18927 That order was issued in consequence
of a Resolution of this Government in April, 1892, and the order now in force is
an order of the Board of Revenue with which I needjnot trouble the Council.

T



1895.] The Public Demands Recovery Act, 1880, Amendment Bill, 93
[Mr. Buckland ; Babu Surendranath Banorjee.]

The effect of that order is, that the certificate procedure is, not to be used until
a survey and settlement of rights has been carried out. Sinco May, 1892, has
any single case comc to notice in which that order has been disregarded ?
I hear no reply, and I am not prepared to say of my own knowledge that a
single case has occurred in contravention of that order. Therefore it scems to
me that the order has sufficiently fulfilled its purpose. 1t is very often made a
charge against the Legislature that they legislate for things which aio unneces-
sary. It has certainly been a charge sgainst us in the past that a great many
things have been included in Acts which might better have been mado the sub-
ject of executivo orders. We are told that an ordor which has been working
well for the last three years should be includoed in the law, but I fail to sce any
neccessity for it so fur as regards the first part of tho amendment. But the socond
part of it is just as important, namcly, thatin no case should a certificate issue
in respect of claing where any question of right or title is involved. Very
serious objection has been taken to that suggestion by the Board of Revenue,
and for this rcason, that there is hardly any case in which an ingenious Pleadr
or learned Counsol would not be able to make out a primd facie caso that a
question of right or titlo is involved. It will never do for tho course of a
cerlificate to bo suddenly arrestod at the outset by some very fine drawn
plea that some remote question of right or title is involved. We had this
question brought to our notice at full length in a report of the Board of Revenue
submitted in respect to the particular Bill. What we want is to be able to
issue the certificate and then if it is found subsequently to be the fact that the
man has a bond fide question of right ortitle, let him go to the Civil Court, but we
do not want that the certificate should be nipped in the bud in the first instance
becauso some clever Pleader or exporienced Counsel may be able to show that in
some way or other a question of right or titlo is involved. Therefore, in regard
to both branches of the amendment, I put it to the Council that this amend-

ment should not be accepted.”

The Hon'bla Banu SureNDRANATH BANFRIEE said ;= It is admitted by the
hon'ble gentleman who has just spoken that the first part of my hon’ble friend’s
amendment has becn made the subject of an executive order. What objection
can there be to make it also the subjuct of a legislative enactment ? The
hon’ble member has asked the hon'ble mover of the amendment whether any
case has occurred in contravention of the executive order. But an executive
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order is a very unstable thing; it is liable to changes. His Honour the present
Lieutenant-Governor has issued this order, but his successor may not agree
with him, and may modify or rescind the order. I am‘quite awaro that a
logislative enactment may also bo changed, but it can only be changed by a
very complicated process. I think that if there is no objection to the exocutive
order it ought now to be made the subject of logislative enactment.”

The Hon’ble Mr. Corron said:—“I would suggest that there seems no
particular objoction to accepting the amendmoent proposed by the Hon'ble
Mg. Guose. Although an executive order has been passed which substantially
gives effect to this'piovision, I amn not altogether satisfied that that order has
been strictly cariied out, Of course, I am nol n a position to answer the
hon’ble member in charge of the Bill by pointing out any particular case, but
I will take the figures the President road out a few minutes ago, when His
Honour himself observed that the order which hal been passed had not led to
much reduction in the number of certificates. [The Hon’ble THE PRCsSIDENT
said :—““I did not intend to convey that impression, because I have not got the
figuros scparatoly for estates which have boen surveyed and settled.””] I have
not the figures either, but I think it should beuunccessary to issue so many as
7,030 certificatos in the comparatively limited number of estates which have
been surveyed and settled, and I am not at all satisfied that the order has beon
entirely carried out. I would venture to point out that an executive order is
very different indeed from o statutory provision. 1f tho proposed provision is
contained in the law, it would afford a ground of objection in the Civil Court ;
but I do not think the Civil Court will take any cognizance of an executive
order if it wero brought to its notice by a plaintiff. There can be no question
that the object of tho Government is identical with that of the IIon’ble Member
who has moved this proviso, and I think it will be the best solution of tho
question to accept the amendment which has been proposed. And with regard
to the last portion of the amendment, I believe I am right in saying that similar
ordors have also been issued that no certificate shall issue in respect of a claim
where any question of right or title is involved. If such an order has issued
and it is desirable that it should be carried out, thon I think it well that it
should find & place in the statute book., I hope, therefore, Your Honour will
find no diffculty in accepting this amendment, which is intended to give effect
to executive orders which have been issued by the Government.” )
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The Hon’ble MavLvi Mumavumap Yusur, Kaan Bauapur, said.—“I am
prepared to suppor} both branches of this amendment, and I venture to think
that if tho amendwment werc to bo adopted, the law would be improved because
the section would then, in express terms, correspond to what has beon the
admitted practice under, and by force of, the exccutive orders. I think it is
highly desirable that there should bo no uncertainty in the words of a Statute,
and that an enactment should express correetly and properly the roal intention
of the Logielature. If it is tho delerate intention of the Council not to
authorise tho issuc of a certificato in certain cascs, then that inteution should
be made clear ju the Bill itsclf, and not left to be gathered by exceutive orders
and rules. I submit that it is wholly undesirable to make the law oxpressly
and in terms extend beyond theo limit of cxpediency, leaving it to cxecutive
rules and orders to cut down the law, and tone it down 80 as to be brought
within the limits of cxpediency. Before tho executive ordors which have been
referred to in the coursc of the debate, I know that the practico in the matter
of issue of certificates was quite differont. Those orders introduced a very
salutary change, and brought about a very wholesome result; they mitigated
much of the inconvenionce and annoyance which existed beforo; by making
the law conform to the practice, pcrmanency would be givon to the practice,
and the result would be public confidence and socurity in the cxistence of the
practice which would have the sanction of the law.

“In regard to the second branch of the amendment, I submit that the
principle of the amondment is equally beyond question. Claims which involve
a question of right and title fall, I submit, outsido the principle which regulatos
the certificate procedure. Certificates should only issue in cases in which
there is positive certainty, and where all elements of doubt are removod. When
a question of right and title is involved, tho partics intercsted are likely to hold
conflicting views on that quoestion, and 8o it would be undesirable to arm one of
those parties with a woapon which he might wield with dangerous consequences
to his adversary. In a case involving the question of right and title, both
parties should be left to fight out their difference on equal terms without the
law placiug one of them on a vantage ground.”

The How’ble Bir Cmarres Pauvr said:—“If I approhend rightly the
question comes to this, that in cases where the parties diffor and where there is
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no agrocment, this certificate procedure should not be adopted. If that is so,
the matter answers itsclf.”

The Hlon’ble Mr. Lyacr said :—¢“I think there are many things which are
desirable, but which are not desiruble to put into a law; and that restrictions
are far more easily put into an cxecutive order, and with better effect. It is
not always well that such executive orders should be mado rigid by being
enacted into law. The present is a case in point. The executive orders
have been thoroughly carried out in both these cascs, and thero is an
inelasticity in a law which docs not exist in an executive order. It may be that
some futurc Licutenant-Governor may think fit to enlaige the scopo of the
present orders, or il way be found necessary to reduce them ; therefore 1 think
such orders should not be mado too unbending. Then as to the last portion of
the amendment, I think the hon’ble member will admit that at first it does
not appear whother a case is ono of right or title or not; that only appears
when an objoction is filed. The present order is that whon the Collector finds
that it is a case of right or title, he is to dispose of the caso under section 13 by
dismissing it and leaving the decision to the Civil Courts. It is impossible for
the Collector to see when a matter first comes before him on requisition that it
will develope into a question of right or title, All that ho can do when he
finds that out after ho has started the case is to take it off the file. Beyond
that it is impossible to ask bim to go.”

The Hon’ble MavLvt SerasuL Isuam, Kuax BABADUR, said :—‘“I agree with
the hon'ble mover of the amendment, but I wish to suggest a modification,
namely, the addition of the words * dond fide’ before the words ¢ question of
right or title.)”

The Hon’ble Mr. GHosE in reply said :—‘‘I have unfortunately not by me
the Bluo Book relating to this subject, but if my memory serves me rightly, it
will be found in page 134 of the Blue Book that, under instructions from Your
Honour’s Government, the Board of Revenue have issued orders that not only
in cases where a survey and record of rights have not been made, but also in
cases where 8 question of right or title is involved, the certificate propedure
should not be applied. That being 8o, there is no conflict between my amend-
ment and the orders passed by the Executive Government. The only quéstion
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which remains for consideration is, whether those exccutive orders ought not to
be incorporated wigh the law. I subwmit that thoy ought. Aslong as the law
remainoed defective the public wore giateful to the Government for moderating
the hardships of tho law, but the whole law on tho subject is now undor amend-
mont, and 1 sce no reason why those ordars should not now bhe mado part of the
law. As has been pointed out Dy the on'ble the Chief Scerotary, if thoso
ordors are disregarded, tho Courts of Law will not take cognizanco of thom, and
a man who is proceeded against in spite of those orders will have no remody.
And, moreover, another order may ho pissod abrogating the existing orders.
The hon’ble mgmbor in charge of the Dill has asked me if [ know of any case of
griovance after tho issue of these orders. I am not in a position to give the
information, but it should be remembmed that the orders are now fresh, and
therefore they arc probably being implicitly obeyed. They will, however,
éradually grow old and rusty, and bo foigotten, and when certificates are made
in spito of those orders, tho poor mon concerned will have no remedy; whoreas
by incorporating those orders with theluw you will make it absolutely impossible
for any ono to disregard thom.  On these grounds I desire to put this motion
beforo tho Council, but bofore doing so I ask leaveto divide the motion into parts,
inasmuch as hon’ble members who may support one part may not be disposed
to support the other; and as regards tho second portion of the amendment, I
thankfully accept the suggestion of my hon’ble friend, MaurLvr SErAJL IsLAM,
to insert the words ‘bond fide’ beforo the words ¢ question of right or title.’”

The Hon’ble Tue I’rEsIDENT said :—* Before putting the question to the vote,
I wish to say that I am unhositatingly opposed to both the motions, and 1 trust
the Council will not accept them. It is not a question of principle. We are
all agreed as to what should be done, and I think you may take it that we
of the executive know best the way in which to carry out our intentions. I
have no doubt that the best way is to put it into an executive order rather than
into & law. It is true it is less difficult to change & law than to change an
executive order, but if this motion is carried it will not be long before the
Qouncil is called upon to change it, because I feel sure it will not work in the
way in which it is intended to be worked. It is easy to frame an order, but it
is very difficult to pass a legislative enactment in such & way that holes will
not be picked in it. In'the exeoutive order the words ‘record of rights’ are
used in a rough and practical way which is not liable to be misunderstood, but
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technically and legally speaking it has only one meaning, namely, such a
record of rights as is framed under section 102 of the Borgal Tenancy Act.
But the intention of Giovernment was not to confino tho operation of the order
to those rights. We have other cstates in other districts settled under other
Acts. We have recently settled the Western Duars in the Jalpaiguri district
under a vory peculiar Act, which I havo already proposed should be abolished,
but the record prepared under that Act is not what the Boengal Tenancy Act
calls a ‘record of rights, and ouce this provision is put into law every kind of
objoction will be raised against tho Government in passing its orders. With
regard to excluding any cases which may involve a question of mght and title,
it was the intontion of the Government to introduce that principle, but the
Board of Revenue, after grave consideration, pointod out that there is great
dangor of technical objections being raised. The first thing cvery objoctor
will do will be to say that there is question of right and title involved. It will
lead to a good deal of litigation, expense and delay, and throw a good deal of
difficulty in the way of carrying out the simple and summary procedure of
this Act, and will have no effect in producing a better administration of the
principles of the law.”

The Amendment was divided into two parts: the first part to consist of the
words “Provided further that as regards claims undor clause (f), no certificate
shall issué until after such cstate has been surveyed and a reccord of rights
made in respect thoreof”; the second part to consist of the words “and in no
case shall a certificate be issued in respect of such claims where any bond fide
question of right or titlo is involved.”

The first part of tho amendment was put to the vote and negatived.
The second part of the amendment was put to the vote and also negatived.

The Hon’ble Mz. R. C. Durr moved that after section 9 the following
new.section be added :—

¢ Before making a certificate under the provisions of sections five, seven or nine, the Oertie
ficato Officer shall send by post, addressed to the person from whom the demand is alleged to be
due, ot his last known residence, and registered under Part III of the Indian Post Office ;&ot,
1866, or any smilar Act for the time being in force, a notice calling upon such person to ipay
such amount within e date to be specified in the notice. And no certificate will be made if
such amount be paid within the date fixed.
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‘The sending of such notice may be proved by the production of the Post Office
receipt.’

He said : —“ My object in moving this amendment is this. In a great many
cases defaulters fail to pay the amounts due fiom them, not because they are
unwilling or unable to pay, but beeauso they do not remember that there
is such a domand duo on a fixed date. Under the Certificate Act we
have to deal with a very large class of people, many of whom arc in very
humble circumstances and are not in tho habit of keeping accounts of sums
due to them or payable by them. As an instance, I may mention that in the
district of lHeoghly we rcalizo Road Cess from about 6,000 zamindars and
16,000 ront free tenurc-holders, and about 10,000 of the latter hold tenures
whose annual value is not more than Rs. 40. 1f the Road Cess is not paid in
due time a certificate is filed and notice is issued under section 10, and the cost
of sorving the notice is added to the amount of Road Cess to be paid. The
property of the defaultor is attached, and ho has to pay the Road Cess with the
costs incurred, I admit that it is tho duty of these people to remcmber their
labilities, and to send in the amounts by the duoe date, but it would save a good
deal of tiouble and of expense to the defaunlters if simple Post Office noticos wero
sent to them, My expericnco is that oven if a post-card wore sent, probably in
75 per cont, of these cases tho money would comeo in, and there would be no
nocessity to saddle these peoplo with the cost of a certificate.  The Board of
Revenue have already recognized the necessity and desirability of issuing post-
card notices in certain cascs, but tho number of cases included in the Circular
is very small. It does not include the Road Cess except where the rate of cess
has boen altered. The Circular is contained in Rule 21, section 3 of the Rules
framed by the Board of Rovenue under this Act, and runs thus:—

¢ To obviate hardship, District Officers are directed tonotify the existence of arrcars bcfore
oertificates are issued—(a) by putting up a list of defaulters in their offices, and (b) by
sending warnings to defaulters by printed post-cards (see Appendix C) in all cases in which
there is no reason to believe that the debtor has had intimation of his liability. In tho case
of Road Cess and Zamindari Dak Cess collections, this procedure will probably be unnecessary,
exoept in the rare instanoces in which the amount of the demand has recently been changed.’

“ Most of our certificates arc issued for realization of Road Cess: Imay almost
say that the certificate exists for realization of Road Cess. I waslooking into the
figures in Burdwan the other day,and I found that outof about 10,000 certificates
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dealt with in the current year, very nearly 9,000 related to Road Cess. My
contention thorefore is, that such post-card notices are mogt necessary in the
case of Road Cess, My desire is, that notices should be sent in all cases before
certificates are made. I may mention that in Burdwan we have travelled a
little beyond the letter of the Board’s Circular and have issued notices in all cases.
The result has been very successful, for I find that within the last five months
1,119 defaulters paid up the amounts they were asked to pay by post-card, and
were also good enough to pay in cach case an additional pice, being the price
of the post-card. So that without any expense to Government, we aro able to
realize a large amount and save the cost to the people and thetrouble to our
office, of making certificates. For these reasouns I hope this amendment will be
accepted, and that it will be made compulsory to send post-cards as a sort of
warning to defaulters,”

The Hon’ble Mr. BuckrLaND said :—*I am afraid that I cannot hold out any
hope of this amendment being accepted on the part of Government. All that
the hon’ble member has said points to the extension or amplification of the
Board’s Circular on the point rather than to an amendment of the law. ltisa
very different thing, as we have heard just now, to issue an executive order and
to puta direction into the law and thus stereotype it. Here we have an excelleny
executive order issued by the Board of Revenue, the object of which is very good
as far as it goes; but the hon'ble gentleman thinks it should go further. There
is nothing to prevent him from persuading the Board of Revenue to oxtend the
scopc of the Circular without putting it into the law. I eee no reason why
he should not try to influence the Board of Revenue in this way, but itis entirely
a different thing for us to put a provision of this sort into law; because if you
once put it into the law, it would allow the thin edge of the wedge to be inserted
for all kinds of complications. As soon as & certificate is filed it has the force
of a decree. It has been deliberately enacted that Government has a right to
adopf this summary procedure for the recovery of sums due to itself, and Dy
this procedyre all the preliminary steps prior to & decree are waived ; and, for
this reason, that the demands for which certificates are issued are well__known.
We must consider how many complicationsmay be introduced directly we begin
to introduce any preliminary steps snd make them obligatory by law. We
should bave to prove that the notice by post-card reached the individual to: :
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whom it was addressed, and then we have the suggestion made that preliminary
evidence should be rccorded—and the bor’ble gentleman will allow me to
remind him that in bis report he made this suggestion—that no certificate
should be issued without this first step being taken. Thus we should have a
procedure before the issue of the certificate, and I do not know what other
complications might not be introduced. I think I am right in saying that we
should have to prove the receipt of the notices. What is there to compel the
addressee to give a receipt? [The Hon’ble Mz. R. C. Durr said :—*‘ I meant the
receipt of the'issuing Post Office.”] What guarantee is there that the receipt
of the Post Office will be accepted as evidence that the notice reached the
addressec? We should have to prove the arrival of the notice at the hands of
the addressee; we should have the postmen called in, and they would thus be
taken away from the performance of their legitimate duty of serving letters,
and would be constantly hanging about tho Courts to prove the receipt of a
number of preliminary notices with which we now dispense. But the matter
will stand on quite a difforent footing if notices are issued in all cases, including
Road Cess, by exocutive orders in extension of the existing orders. Then, if
the mnotice fails to reach its mark, the certificate process can go on all the

same, but it is a serious objection to impose by law all this preliminary trouble
upon our already overburdencd officors.”

The Hon’ble Maurvt Mouammap Yusur, KuAN BAHADUR, said:—‘‘This
amendment raises a very important question—a question which, while it combines
simplicity and usefulness, strikes at the vory root of the complaint raised against
the certificate system, The issue of a notice before a certificate is made will
tend very largely to avert a great deal of the inconvenience and annoyance
which, it is believed, follow in the wake of the certificate procedure, The
issue of the notice is in itself the easiest thing imaginable, and no serious
objection could be imagined against the proposal for the issue of such a
notice. But cbjections have been raised, and it is necessary, therefore, to
see Whether the proposal should be entertained, Some of the objections
raised by the hon’ble member in charge cf the Bill do not appear to me
to present serious obstacles against the reception of the amendment. If
the issue of & notice is desirable in itself, no Post-Office difficulty need trouble
our minds; but I submit that, as a matter of law, no difficulty exists in connec-
tion with any steps relating to the issue of the notice, because the receipt given
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by the issuing Post Office would, by a natural presuwption, lead to the inference
that the mnotice was duly received by the party to whom it was addressed.
The question, therefore, not being surrounded by any consideration of embarrass-
ment, we revert to the question itself, and the first matter to enquire is whether
a notice is necessary or desirable before the making of a certificate.  Upon that,
I submit, there should not be two opinions. Of persons who make default in
payment, a large body consists of those whose default is not wilful. To such a
body the notice would be most welcome, whilst the issuing of the notice would not
increase the work of the Collector to any appreciable extent ; nay, rather the work
of the Collector would be diminished in proportion as the issue of the notice would
reduco the list of default, and obviate the necessity of making of the certificate
and carrying it through, Iven in cases of persons whose default is wilful, the
notice would serve to remind them of their default, and thercefore in some of
those cases also it is possible to imagine that the necessity to make a certificate
might be removed. Altogether, I submit, it is in every way desirable that there
should be a notice preliminary to a certificate being made.”

" The Hon’ble Basu SurexpranaThn BANerJee said :—“I have listened atten-
tively to the hon’ble member in charge of the Bill, but I have not been able to
follow him in regard to the complications to which he referred. On the other
hand, the hon’ble mover of the amendment has madoe out a very strong case.
I know something about the service of these notices. In the year 1888-89 the
estate of Sujamutha came under the management of the Court of Wards, and
in the Bengali year 12095 I think it was, so many as 12,000 cortificates were
showered on the devoted heads of the raiyats, and the complaint which they
urged in their petition to the Board of Revenue was that they had not in
many cases received notices of certificates issued against them, and that their
properties had been sold without their having received any intimation of the
issue of the certificates, I have with me an extract from their memorial to
the Board of Revenue, made in November, 1889, in which they say :— '

‘ Furthér, in many cases no notices of the issue of certificates or of auction sale are
received, and docrees obtained and their holdings put up to sale without their knowledge.’

“That was deliberately stated in their memorial. I had an opportunity of
visiting the estate, and discussing the matter with a body of about 5,000 raiyats,
and the one complaint they made was that the service of these notices was
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made in the most carcless and perfunctory monner. I submit that this,
amendment will afford an easy remecdy, and it should be accepted by the
Council. ”

The Hon’ble Sir CrArLEs PavL said:—¢“1 confess that I am in sympathy
with the hon’ble mover on this particular motion. It appears to me that
the right of tho Crown is to take action without previous notice, but
inasmuch as it is provided in section 10, to take sction without notice
when a certificate is made, notice must be given, the mode of giving
notice which 18 hore suggested might he given. I do not say that two
notices should be given, and I cannot understand that the giving of one
notice should lead to any administrutive inconvenience. And, inasmuch as
one notice must be given, it doos appear to mo that it would be more logical
to give the notice before making the catificate than after doing so. And in
regard to the sorvice of tho notice, I do not think there will be such difficulty
as the hon’ble member in charge of the Bill apprehends. The production of
the receipt of the Post Office would be primé fucie ovidence of the letter having
reached its destination. Of course that evidence may be rebutted, but we
have no reason to suppose that in cvery caso in which people owe money they
will deny the receipt of notice ; and as this change of law is likely to lead to no
serious administrative inconvenience, I approve of this amendment. ”

The Hon'ble MavLvi Serajun Isurv, KEAN BAHADUR, said:—¢‘Scction 8
of the Bill gives the mero filing of a cortificate thoe force of a decree; and under
section 10 all the judgment-debtor’s properties, moveable and immoveable, are
attached in pursuance of such cz-parfe decree, and if the judgment-debtor
wants to sell any portion of that property for the payment of the demand,
he cannot do so. I thmk it but fair and reasonable that before having
recourse to this harsh procedure, the alleged debtor ought to have the
notice.which is proposed in this amendment. I can assure the Government
from my experience that cases of intentional default are very rare. - People do
pot, 48 a matter of fact, intentionally omit to pay Road Cess or Government
Ravenue, but only do so from want of proper information or forgetfulness.
Therefore I think that this amendment is a move in the right direction, and
ought to be accepted.”
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The Ionble Mr. CorrTon said:—¢“I should liko to say one word to the
Council in reference to this proposal. It appears to me that this is a proposal
which comes in far more suitably in the form of an executive order than in
that of a legislative enactment. I have seen cnough of the working of the
certificate procedure to bo satisfied that in many cases it is an engine of
oppression—that is perhaps rather a strong expression to use—but I mean that
the cortificato procedure is no doubt productive of hardship in many cases. It
is, thercfore, incumbont upon the Government, which has this powerful engine
at its disposal, to avoid issuing certificates whenoverit can do so, and I quite agree
with tho Hon'ble Mover of the amendment that if notices are regulafly given before
making certificates, it would have the etfect of largely reducing the number of
certificates.  His own expericoce shows that in the Burdwan district thousands of
persons in whose names these notices were issuod paid up their dues without being
roquired to do so by the certificate proceduro. 1 therefore entirely agree with
him that those notices should be issued, but I fail to soo why a provision of this
kind should find a place in the Statute Book. It is eminently an arrangement
which ought to be provided for by mcans of an executive order. 1 desire to
point out that if this were made the subject of legislative cnactment, and if it
were allowed to objectors to come forward and say, ‘1 did not get this preliminary
notice,” it would add immenscly tothe difficulty of working the Certificate Depart-
ment and recovering demands. Thore would be nothing more difficult than
to prove tothe mind of the Court that a preliminary notice of this nature had been
properly served. I look upon this preliminary notice as conferring an advantage
upon defaulters by saving them from all the harshness and annoyance of a certi-
ficate, and therefore I am in favour of issuing such notices, but I would not
introduce such a provision in the Statute Book, as it might lead to a great deal
of doubt and difficulty.”

The Ilon’ble Mr. LyaLL said :—* I consider that thesfoundation of this pro-
posal, as stated by the hon'ble mover, is entitely incorrect, Ile assumes that a
great many of the demands coverod by certificates are not known to the payees.
I assort the contrary. 1f we go overthe list of the dues which can be recovered .
by certificate procedure. They are all well known; but notwithstanding that, | {
in the majority of cases we issue notices, especially as regards embankment dues,”
I say that no demand is unknown to those who have to meet them. “There
is certainly no arrcar of revenue or rent due to the Government which is not
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known to the payee. Then, as regards water-rate, a person who gets his field
irrigated must know that ho has to pay for the water., In the casoc of cesses,
I am quite awarc that thore is some hardsLip, chiefly owing to the number of co-
sharers in estates. Then, as to estates under the management of the Court of
Wards, as in the case of rents due to the Government, every raiyat knows what
he owes, and the amount has been demanded from Ium over and over again.
Then, tnere are the zamindari dik cess, famine loans, agricultural loans, land
improvement loans, forest ducs, and dues under the abkari law. All these are
dues which are well known. ISvery man who takos out a license knows that he
has to pay for {is license on the first day of overy month. I consider that it is
entirely exceptional when a man docs ot know what he owes.  On receiving
notice of thiy amendwment I called on the Collectors of the districts in which the
greatest number of certificates are issued to report in how many cases notices
were issucd before the 1ssue of certifieates,

“T have reccived telegraphic replics from the Collectors of six of these
districts, in which the greatest number of cextificates arc issued.  In Darbhanga,
in 145 cases postal notices were issued--all in embankment cess cases; in Midna-
pore, 3,542 notices weroe issued; in Burdwan, 21,4735 in Gaya, 16 wero  ssucd
last year and 7,841 havo alrcady issued in the cunent year; in Cuttack 172, and
in Patna 500. These figures show that the orders which have been issued are
not a dead lotter.

“I turn now to another point. We are asked now to add another stage to
the certificate procedure. In other words, we are asked to compel by law Collec-
tors of districts, who are already overburdened with work, to issuo as much as
150,000 notices year by year, or in other words, we ask them here to do about
150 times more work they have to do at present. It is very oasy for us here to
add to the burdens of Collectors of districts, but I know that they have an
almost intolerable amount of work to go through, and what is now proposed
to be added is, I submit, another picco of uscless routine. The hon’ble mover
has stated that theso notices have heen largely responded to. I take the
figures of last year's Certificate Returns. I find that in 44,827 cases, which is
about one-third of the 143,886 certificatos issuod, men paid up on the issue of
the first notice. Is it probable that more mun would have paid on receipt of a
post-card than upon receipt of notices which bind thoir property ? I say
that tho utmost which will be gained will be as much as is now gained under
the notices at present issucd, that is to say, about one-third of the debtors will
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pay up. If this amendment is adopted, our Collectors and their offices, already
overburdened with work, will be unable to cope with the large increase,
Another point is that the notices now issued under the law bind the whole of
e man’s property, but the noticos now proposed to be issued would bind
nothing, but would afford a man the opportunity of disposing of his property,
and thus diminish the collection of the Government dues. This is a point
which should be taken into consideration before disposing of this motion, And,
further, if this motion is adopted, you will throw the cost of these notices on
the debtors. At present the notices which are given under executive order are
given free of cost; but if this amendment is passed, you will throw the cost of
these notices on the debtors, and thus add to the amounts they will have to pay.
I maintain that as far as I have beon able to look up tho records of the last
fiftcen ycars, thero has been no public demand for these notices, and I fail to
see that any intimation of the nature proposed is necessary.”

Tho Hon'ble Mz, R. C. Durr in reply said:—‘“A suggestion has been
made that the addressoes will refuse to sign the receipt; but all that will be
necessary on my wording of the amendment will be to prove the sending of the
notices by production of the Post Office receipt. 1t has been said by tho
Hon’ble Mr. LyaLL that defaunlters do know the amounts due by them. I have
no doubt that they do know this in regard to the ducs to which he referred;
but as regards road-cess dues, I believe I am correct in saying that in the case
of a large number of petty holders, they donot remember that a small amount is
due from them by a certain date. In the Hooglly district we have over 10,000
petty tenure-holders, the annual value of whose holdings ranges from Rs. 16 to
Rs. 40 per annum, and the Road and Public Works Cesses due from these
ranges from onc Rupee to Rs. 2-8. That is a small amount due once a year,
and it is possible they may forget to pay it. Under the present procedure they
have not only to pay that amount, but & great deal more in the way of costs,
and it is to avoid this that I suggest that post-cards mey be sent beforehand.
‘Tho fact that they have taken heed of such notices in many instances shows
that it is not an inefficacious mode of recovery. With the permission of the
President I will read to the Council a note on this subject, which I made in the,
course of a recent inspection in Burdwan. 1 there said:—

‘ Before sending requisitions for certificates, the Road Oess Deputy Collector sen.d.l‘ post-
card warnings to the defaulters in every oase, under Rule 21, section III of the Board’s



1895.] The Public Demands Recovery Act, 1880, Amendment Bill, 107
[Mr. Dutt; the President.]

Certifioate Manual, and the result is that many defanlters remit the money,—with one pice
additional, being the yalue of the post-card,—by money order, and the issue of a certificate
becomes unnecessary. I am glad to find that ir: Outober last, Road Cess wes voluntarily paid
by 853 persons on receipt of thoso post-cards; in January, such payments were made by 77
persons, and in the ourrent month by 189 persons. The Doputy Collector has thus avoided
baving recourse to the oumbrous and harassing certificato procedure in 1,119 cases, within
this half year by the issue of post-cards.’

‘L gather from the remarks which have becu made by the hon’ble member
in chargo of the Bill, and by tho llon'ble Mz. Corron that they are not
unwilling to accept the amendment, but they would rather hd¥o it in the shape
of an executive order. If that bo so, I shall have no objoction to withdraw
this amendment on an assurance being given on the part of the Government
that they will issue such an order.”

The ilon’ble Toe PresivexT said :— I must comploment the hon’ble member
on the oxcellent way 1 which ho put his caso, and I think the Council may
be congratulated in having an official in their midst, who has been practically
engaged in carrying out the work of this particular Act, and who has given a
sympathetic and intelligent consideration to the mattor. I do not think, after
what he has already stated, that there is considerable differenco botween the
views he holds and those of the Government ; and though on the part of the
Government I agree with the hon’ble member in chargo of the Bill that
this amendment, as & motion, should bo opposed, yet I am preparod to meet tho
hon’ble member a long way and to undertake the issuc of exccutive orders that
Post Office notices should bo sent, though not, I think, in all cases. I will
ask the hon’ble member to have confidence in the Ixccutive Government, and
give them time to consider tho matter with a little more leisure. I think such
notices will be of no use in cases of kkus malals and Wards’ cstates. There
we have establishments, tho members of which go round to every village to
collect the dues, and it is only when they fail to collect that they send in
requigitions for the issuo of certificatos. In these cases the parties cannot be
ignorant of their liabilitics. On the other hand, it would be extremeoly useful
to extend the present orders to all road-cess cases, embankment cess cases,
and dfk cess cases—in fact, to all thoso cascs in which a current demand exists,
and if is possible that the debtor might forget, and would pay it if he had a
reminder, But I think that what has been said by the Hon’ble Mz. CorToN
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and by the hon’ble member in charge of the Bill has forcibly shown that
we should incur some danger by embodying the proposed proyision into the law,
and T accept with pleasure the proposal of the hon’ble mover of the amendment
to withdraw the motion on the receipt of this promise and the assurance of the
Government which I bave given.”

The Motion was then, by leave, withdrawn.

The Hon'ble Mgr. Guosg, by leave of the Council, withdrow the motion
of which ho hud*givon notice that, for section 10, the following section be
substituted :—

¢ Before a cortificato is filed in the office of & Certificate Officer under the provisions of
geotions five, seven or nino, such Certificate Officer shall issue to the debtor e notice in Form
No. 4 in tho Schedule hereto annexed, calling upon him either to pay the amount claimed
from him, or to show couso within thirty days from the dato of service of such notice why
a certificato should not be filed against Lim.’

The Mon'ble Mr. Grose, by leave of the Council, also withdrew the
motion of which ho had given notice that Form No. 4 in tho Schedule and the
sections relating to appoals be amended accordingly.

Tho Hon’ble Mr, R, C. Durr moved that the proviso to sub-section (2)
of section 12 be omitted. He said:—

“This is & new provision which has no place in the existing Act,
and the operation of this provision is likely to be attended with a great
deal of hardship to judgment-debtors. It requires that before a judgment-
debtor can file his objection, he may be called upon to pay the full amount
which is alleged to be due from him, I do not think there is any real necessity
for this provision, and I think the working of it is likely to bo attended
with'a great deal of hardship. I will state & recent instance which ‘will show
that the operation of this provision is likely to choke off reasonable objections
and compel people to go to the Civil Court. Many villages in the Burdwan and
Hooghly districts are irrigated by water from the Eden Canal, far which ¢he
Government realises a moderate water-rate. It is impossible for the Gavern-
went to accept a contract from every particular villagor whose fields are rigated,
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and therefore ono or two leading men in every village come forward for the
whole of the villagers and undertako to pay for all the villagers whose fields are
irrigated. Either last year or the year befure, a man who agreed on behalf of
all the villagers to pay a large sum of money did not pay in advance, and the
Engineer stopped tho irrigation of that villago altogethor, and then sent a
requisition for tho collection of the rate for water which was not supplicd. The
man said hoe had been sufficiently punished by not getting water ; why should he
pay the water-rate over and above that. A case like this ought to be fairly
gone into, but this new proviso may compel such a man to pay the whole of the
money down before ho can raise such an objection. This man had undertaken
to pay for a number of co-villagors, and it would be impossible for him to get
the money from his co-villagers who had not got the water, and he to pay it
within 15 days. The new proviso is likely thereforo to be attended with a
great dea) of hardship, and it is not practically necessary. Under the present
Act we are succeeding in getting money from all defaulters who have money to
pay, but if this new provision is enacted, it is likoly to be very harsh in its
operation.”

The Hon’ble Mz, BuckraNp said :—“I do not know whether the hon’ble
member who moves this amendment has noticed that it is not meant to be a
compulsory provision, and the wording makes that very clear. In the case to
which he referred I cannot imagine it possible that a deposit of the full amount
would be demanded. But there may be cases in which a mercly frivolous
petition is put in to gain {ime, and in a caso of that sort the Select Comnittee
were of opinion that some reasonablo course of action should be open to the
Certificate Officer with the view of preventing the certificate procedure being
practically laughed at. We have thereforo provided that if the Certificate
Officer sees fit ho may call upon the judgment-debtor to deposit the amount, but
not when the petition alleges payment in full, as the petition has to be
verified in a spocial way and the verifier renders himself liable to very serious
pains and penalties if he makes o false verification. Therefore, in that parti-
cular case we do not require the Certificate Officer to act on this provision, but
we think it sufficient for the Certificate Oflicer to possess this power with a view
to-prevent the filing of frivolous objections. I cannot, however, suppose that
it will often lead to such hardships as occurred in the unique case which the
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hon’ble member has just mentioned. Therefore I think we ought to take thm
power in the Act, although it may not be necessary to oftonuse it.”

The Hon’ble Mr. R. C. Durr in reply said :—“ The hon’ble member thinks
it is not likely that the Certificate Officer will use this power in cases of the
nature to which I have just referred. We should, however, remembex that the
Certificate Officer is responsible for the collections, and that he is naturally
inclined to look to the collections first, and to leave other quaestions for considera-
tion later on ; he may, therofore, be tempted to ask the man to pay tho amount
before he will listen to the objection. It is better, therofore, to omit this
proviso, and, as I have said, under the present Act we do not feel any incon-
venience.” '

The Hon’ble Mr. Lyawy said :—*I wish, with Your Honour’s permission, to
say a word in regard to tho slur which the hon’ble mover of the amendment
has cast upon the officers who are working the Certificate Act. I have found
those officors do their duty strictly and in a straightforward way, and I should
be wrong to pass over such an imputation as has been cast upon them by the
hon’ble member.”

The Hon’ble Mr. R, C. Durr explained:—“I certainly had not the least
intention to cast any slur upon these gentlomen. I only said that an officer "
whose duty it is to collect is naturally inclined to look to the collections first.
I have the highest respect for the class of Deputy Collectors from among whom
Certificate Officers arc appointed, and many of thom are my personal friends,
and I certainly never meant to cast any slur or imputation upon them.”

The Hon’ble Te PresipeNT said :—¢ The proviso which it is proposed to omit
was suggested to us by the High Court, but I cannot say that I feel very strongly
about it, and what has fallen from the hon’ble mover of the amendment shows
that there js just a possibility of hardship attending its operation. I am sure,
however, that the hon’ble member did not mean to cast any aspersions upon the
officers who will have to exercise the proposed power. The Government would
wish in respect of this amendment to be guided by the feeling of the mq]onty
of the Council.”
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The Motion being put, the Council divided :—

Ayer 7. Nocs G.
The Hon’ble Maulvi Muhammad Yusut | The Hon’ble Mr. Wilkins.
Khan Bahadur. The Hon’ble Mr. Buckland.
The Ion’ble Maulvi Serajul Islam Khan| The Hon’ble Mr. Bourdillon.
Pehadur. The ITun’ble Mr. Lyall.
The Hon'ble Mr. Ghoso The Hon’ble 8ir John Lambort.
Thoe Hou'ble Babu burendranath Banerjee. | The Hon’ble 8ir Charles aul.

The Hon’ble Mr. Dutt.
The Hon’ble Mer. Collier. i
Lhe Hon’ble Maulvi Abdul Jubbar Xhan |

Bahadur. |

So the Motion was carried.

The Hon’ble Basu SurcNDRANATI BaANERIEE, by leave of the Council, with-
drew the motion of which he had given notico that in lino 8 of the proviso to
section 12, aftor the words “alleged in the petition ” the words “ or when he
ig gatisfied that the objection is made in good faith” be inserted.

The Hon’ble Mx. R. C. Durr moved that the proviso to sub-section (2)
of section 13 bo omitted, He said :—

¢“This proviso enables the Colloctor to suspend proceedings for six months
in cases of doubt. My only reason for proposing its omission is, that the proviso
seems to me to be very vague. It does not lay down auy special procedure,
and it is not quite clear what is to be done aftor the proceedings before the
Collector are suspended for six months. I may point out that theve is a parallel
provision in the Land Registration Act, to tho effect that when a Collector
has any doubt as regards a point of law, he mny suspend his orders and refer
the issues for the decision of the Judge, and then, on roceciving the decision
of the Judge, he may proceed accordingly. 1 do not find that such a provision
has been made in this Bill, nor is there anything to show the intention of this
proviso. Isit intended that thv judgment-debtor should go to the Civil Court
and prove a negative, namely, that nothing is due from him, or is it intended
that the Collector should go to the Civil Court and find out whether any olaim
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can be legally made or not? If, on the other hand, it is proposed to make provi-
sion liko that in the Land Registration Act, I shall be very glad to accept it.”

The Hon'ble Mg, BuckrLanp said :=The form which this proviso should
take was a mattor of considerable discussion in Select Committee. We at one
time thought of adopting almost exactly the words of section 55 of the Land
Registration Act, that the Collector should refer the petition to the Civil Court.
Wo discussed all the alternatives, but for some reasons we thought it better to
adopt the present language. The Collector may refer the petitioner to the
Civil Court, but the man may not go; so we thought the best form of provision
to adopt was that the Certificate Officer should suspend proceedings, and that
will give the petitioner the opportunity of considering the situation and going
to the Civil Court during the six months, If the judgment-debtor does not go
to the Civil Court during that time, then the certificato will become absolute.
I am not particularly enamoured with the wording of the proviso, and if some-
thing butter is suggested, I shall be happy to accept it; but I will repeat that,
with section 55 of the Laud Registration Act before us, we deliberately adopted
these words as being the best under the circumstances.”

The Hon’ble MR. LyALv said :—*T desire to add a word or two in oxplana-
tion of the reason which influenccd me as a member of the Select Committeo
in leaving the proviso as it is. Both the hon’ble speakers have referred to
section 55 of the Land Registration Act. Under that Act a case is referred for
the decision of the Civil Court, but under the Certificate Act there is no case to
rofor. Wo also had soction 24 of the Partition Act before us, and under
that section the proceedings are simply hung up for a certain time. All that we
provide in tho Bill is that the Collector, if he considers a case is a fit one for the
decision of the Civil Court, shall hang up the proceedings and allow the parties

to take it to the Civil Court, and himself* go on with the proceedings under
section 16 after that time lapses.” "

The Hon’ble Mg. GHosE said:—¢“It seems to me that the last sugges-
tion made by the hon’ble member in charge of tho Bill will meet the require-
ments of the case. The mere omission of the proviso will not attain the ‘object
which my hon’ble friend, the mover of the amendment, has in view. The pro-
viso in the Bill is so worded that it makes no provision for the reference of the
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petition to tho Ciyil Court. In the Report of the Soloct Committeo this matter
is put thus:—

“The idea of referring hard cnses to & Civil Court, which found place in the proviso to
section 13, sub-section (2) of the original Bill, has been mmntained in the cerrespouding
provision of this Bill, but it is considered necessary to humit to six months tho pariod within
which the ovportunity of bringing a swit may bo takon ’

“ The prcviso does not say that a rcference is to be made to the Civil
Court, but the idea was that such a referonco should be made in any case which,
in the opinion, of the Collector, is a fit caso for the decision of the Civil Court.
I cannot see any objection to say that the Collector when he thinks fit may
refer a case to the Civil Court.”

The Hon’ble Maurvi SerATUL Isnav, KuaN BAHADUR, said :-~“ I think this is
a very wholesome provision, and that it ought to be retained. The reasons urgod
by the hon’ble mover of the amendment do not point to the omission of tho pro-
viso but to an alteration of its wording. If section 55 of the Land Registration
Act can be made applicable, then the Collector would have power to refcr the
matter to the Civil Court. The existonce of this proviso in the Bill will show
that the hon’ble member in chargo of the Bill is anxious to give the judgment-
debtor every opportunity to show that he is not liable to the payment demanded
from him.”

Tho Motion was put and negatived.

The Hon’ble BaBu SURENDRANATH BANERIEE moved that in line 5 of
section 15, the words *“ from the datc of the determination of the objection”
to the end of the sentence bo omitted, and that in their place the following bo
substituted :—

“from the service upon him of notice under section ten, or, if he files a petition of objoeo-
tion under section twelve, from the date of the determination thereof, or, if he appeals under
section eighteen, from the date of the decision of such appeal, bring a suit in the Civil Court
to have the said certificate cancelled or modified on the ground that the arrears stated therein
were not due by him.’

He seid:—* There are two classes of judgment-debtors referred to in this
Bill--one mentioned in section 6, the other in section 8. Section 6 of the Bill
lays down the conditions as regards time within which a judgment-debtor may
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bring a suit in the Civil Court to contest the certificate. SBection 15 does the
same as regards judgment-debtors mentioned in section 8. But the conditions
are not the same. There is an important omission in section 15 of the Bill,
which does not occur in section 6. Under section 6 a judgment-debtor may
bring o suit to contest a certificate in a Civil Court within six months from the
soervice of notice, or from the determination of the objection or the decision of
the appeal by the revenue authoritics. Under section 15, he may bring a suit
within six months from the determination of the objection. What if six months
elapse before the determination of the objection by the revenue authorities ?
Then he loses hix right of contesting the certificato in a Civil Court. The object
of this amendment is to place both elasscs of judgment-debtors as regards the time
within which they are to bring a suit in the Civil Court ou the same footing, so that
section 15 may follow the lines of section 6. 1 hope the hon’ble member in
charge of the Bill will see his way to accept this emendment.”

The Hon’ble My, BuckrLAND said :~ I am prepared to accept tho greater part
of the hon’ble gentleman's amendment, the object of which, as herightly said, is
to bring the sections 15 and 6 into harmony. On looking over the sections
more carefully, I am not quite surc if I canaccpt the whole of the amendment.
Tho last few words say, that a suit may be brought in the Civil Court to
have the certificate cancelled or modified on the ground that the arrears stated
therein were not due by him. Section 17 goes on to state the grounds upon which
cortificntes van be cancelled or niodified. I quite soe that in section 6 (2) we
have left in these words, but I am inclined to think that they ought te come out
of section 6 (2) and not be inserted in section 15 as proposed by the hon’ble
mover of the amendment. I think it will be bad drafting to adopt in other
sections a different wording suggesting the possibility of other grounds on
which a certificate may be cancelled or modified. There is also another point
to which 1 should refer, The amendment refers to appeals under section 18,
but it should be section 19.”

The Motion was put and agreed to in the following amnended form:—

That in line 5 of section 15, the words ‘“from the date of the determinhtion
of the objection” to the end of the sentence, be omitted, and that in their place
the following be substituted :-—
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‘from the servico upon him of notice under section ten, or if he files a petition of objec-
tion under section twelye, from the date of the determination thereof, or if he appeals under
section nineteen, from the dete of the decision 1 sach appeal, bring a suit in the Civil Court
to have tho said certificato canoolled or modifiod.’

The Hon’ble BABU SURENDRANATH BANERJEE also moved that the followi ng
be added after clause (4) of scction 17 :—

‘That in the case of fines imposcd, or costs, charges, expenses, damages, duties or fees
adjudged by a Collector or a public officer under the provisions of any Regulation or Act
for tho timo being in force, the proccodinps of such Colleotor or public officer wero not
in substantial cofformty with the provisions of such Regulation or Act, and that in conse-
quence the judgment-debtor under tho certificate suffered substantial injury from some erIor,
defect or irregularity in such proceelings.’

He said: - Section 17 states the grounds upon which certificates may be
cancelled or modified. Commenting upon this section in the present law, the
Solect Committee observo that they have amplified its spirit. My amendment
follows the spirit of the modification recogiized by the Select Committee. What
I contend for is, that the certificate should be cancelled when there have heen
grave irregularitios on the partof the Certificate Officer, attended with substaniial
injury to tho party concerned. This is the existing law. I do not ask for the
creation of technical difficulties in the way of the Certificate Officor, nor do
I wish that the judgment-debtor shounld obtain any technical advantage, but
what I venture to urge is, and I amn perfectly certain that the Council will agree
with me, that whero thero has been any grave irregularity on tho part of the
Certificate Officer, and the jadgment-debtor has suffered any substantial injury
therefrom, he should have some remedy. It cannot be the intention of the
Government that irregularitics of this kind entailing scrious hardship or even
loss should hold good in law, and I am surc tho principle will commend itself to

the Council.”

The Hon’blo MR. BuckranD said :—*I am afraid I cannot promise to meet
the hon'ble member quite so readily in regard to this amondment as I did on the
last occasion. Flo asks us to rostore a section of the existing Act, which has
been deliberately cut out, more in deference Lu the opinion of the High Court

than that of any other authority who has reported upon the Bill. The opinion
of the High Court was that directly after a certificate has been filed the Civil
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Court should intervene to enforce it. T wish to bring this clearly to the notice
of tho Council and that they will bear it in mind. Thoy say :—

‘If tho intervention of the Civil Court be thus made hefore and not after the certificate
is enforced, there would seem to the Judges to be no reason for setling aside the certificate on
the ground of any irregularity; for if any irregularity has occurred of such a kind as to place
the judgment-debtor at a disadvantage, the remedy wounld naturelly be to delay the execution
for a reasonable time.’

“We do not proposc on behalf of Government to allow the Civil Court
to undertake the oxccution of the certificate. We have always been of opinion
that the Rovenue Courts arc just as capable as the Civil Courts to execute
decrees; therefore we have accepted the principle of tho Iligh Court’s sugges-
tion that a certificate should not bo set aside on the ground of irregularity,
and wo consider that the Revenue Courts will {ake as much care in the
enforcement of decrees as the Civil Courts do. When we addressed the Govern-
ment of India on the 29th May, 1803, on the subject of this Bill, we stated
that wo could not accept the High Court’s suggestion, that execution should be
carriod out by the Civil Court, but we went on to say that:—

¢ The rest of tho suggestions made by the High Court under this head appears to the
Lieutenant-Governor to be eminently wise and sound. Ile further coneurs in their objection
to the double serivs of litigation which is now open {o parties—one before the Revenue
Authoritios und another before tho Civil Courts; and he adopts their view that there should
be no setting aside of the certificate after it has been carried into effect, on tho ground of
irregularity, and that no objection should be taken on the ground of jurisdiction. No sait
should be allowed to lie for the purpose of quoestioning the cortificate or invalidating the sale
thereunder. It is true that the Xon'ble Judges recommend this course only on condition
that tho exccution case should be transterred, as above expluined, to the Civil Courts; but
Bix Charles Elliott submits that the san.e arguments apply to the present system, so long as the
procedure in the Revenue Courts is as careful and accurate as that of any Civil Court, and
follows the same procedure.’

“The proposal of the Bill is, that all these matters connocted with the issue
of certificates should be dealt with by the Revenue Courts who are perfectly
competent to oxamine these questions thoroughly and carefully. “There will be
an appeal to the Collector, or to the Commissioner from original orders of the
Collector, and there will be the revisional power of the Commissiquer to
ensure perfect regularity with regard to the issue of certificates. Therefore
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we propose that in scction 17 the grounds for cancelling or modifying certi-
ficates which will,be open to the Civil Court should be confined to the grounds
of previous payment or non-indcbtedies.. The uso of the little word ¢ duly’
in the beginning of the section will onable any Court to interfere if there has
been any substantial irregularity. The section provides that no certificate
duly made shall be cancellod, &c. If there has been any substantial irregu-
larities in the making of a certificate, it can hardly be said to have been duly
made, and if it bas not been ‘duly’ made, it will beliable to cancelment or modi-
fication. Thero 18 of course the section in the Code of Civil Procedure which
admits of a,sale under a certificate being set aside on the ground of material
irregularity in publication, but that refors to sales. Wo are dealing now
with the question of cancellation or modification of a certificate, and we say that
we have mado sufficient provision to prevent any injustico or harm being done
“to the judgment-debtor when we provide that questions of irregularity should
be considercd by the Rovenuo Cowts, the plea of non-indebtedness being
dealt with by the Civil Court. I am therefore unable to accopt this amendment.’

. The Hon’ble Mr, Guose said :—* I desire to point out that tho suggestion
of the Iligh Court in regard to this matter is conditional on the Civil Court

being allowed to interveno in the first instance.”

The Motion being put, the Council divided :—

Ayes 9. Nocs 6.
The Hon’ble Maulvi Muhammad Yusuf The Ion’ble Mr, Wilkins.
Khan Bahadur. The Hon’blo Mr. Buckland.
The Hon'blo Mr. Womack. Tho Hon’ble Mr. Collier.
The Hon’ble Maulvi Serajul Ielam The Hon’blo Mr. Liyall.
Khan Behadur. Tho Hon’ble Sir Charles Paul.

The Hon’ble Mr. Ghoso.

The Hon'ble Babu Surendranath
Banerjee.

+The Hor’ble Mr. Dutt.

The Hon'ble Maulvi Abdul Jubbar
Khan Bahadur.

The Hon’ble Mr. Bourdillon.

The Hon’ble Sir John Lambert.

So the Motion was carried.
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The Ilon’ble BaBU SURENDRANATH BANERrJEE also moved that the following
be added to soction 17 and marked clause (d):—

*Want of jurisdiction.’

Ho said :—“I move that section 17 be so modified that a certificate may
be cancelled if it is made by an officer without jurisdiction. A certificate made
without juvisdiction is rcally a certificate not ‘duly’ made: it is carclessly and
perfunctorily made, and is therefore liable to be attended with hardship and
injustico to tho judgment-debtor.”

The Hon'ble Mg. BuckrAnDp said:—¢¢ This provision was struck out of the
law on tho suggestion of the Iligh Court. In making the romarks I made just
now, I particularly drew attention (o the fact that the Iigh Court had coupled
their suggestion about certificates irregularly made with a condition, and that we
proposed to omit tho condition while presorving thoir suggoestion. I say this
by way of explanation, because the Hon’ble Mr. Guost appearod to think that
I had not borne that point in mind, but in regard to this particular suggestion
of the Iigh Court, I may observe that they say nothing about the intervention
of the Civil Court. They remark as to this point:—

‘Nor would the Judges allow any objection to be taken on the ground of jurisdiction.
They do not see why a debtor to the Crown should be permitted to raise questions, often very
duffioult {o solve, as to the boundaries betweon administrative distriots; and they would there-
fore limit his right strictly to disputing his indebtedness. If this system were adopted no
subsequ nt suit should be allowed to lie for the purpose of questioning the certificate or

invalidating tho sale thereunder by reason of one or the other not being warranted by
the Act.’

“That is quite a different matter to the question of jurisdiction which the
hon’ble mover of tho amendment Las in view. ‘Want of jurisdiction’ is a
comprehensive term which may include several things, but I understand that
the High Court moean that if a certificate is ‘duly’ made, this plea of ¢ want of
jurisdiction’ should not be allowed tobe urged, and thore I intendod to leave-it.”

The Hor’ble Mz, WiLkins said :—¢ [ think the High Court may have refer-
red solely to territorial jurisdiction, not to the jurisdiction of an officer who has
no power. I find it has been ruled by the High Court that the procedure laid
down by Act VII (B.C.) of 1880 must be very strictly followed, and therefore
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it is absolutely incunfbent on tho Court, in criticising the validily of a sale, to insist
upon compliance with formalitios, and one of tho formalities is, that the officor
has power to do certain acts which justify him in issuing a certificate. A
certificate not ‘duly’ mado is not only liablo to bo set aside, but is absolutely
void, and the Hon'ble Judges are supported in that view by a decision of the
Privy Council. Thorefore a certificate issucd by an officer who has no power
to 1ssuo it is absolutely null and void, and we do not want this clause rogard-
ing ‘want of jurisdiction’.”

The Hon’ble Sz Cmarrrs Pavr said :—¢ To insert the words ¢want of
jurisdiction’ will be to have a contradiction of terms.  1low can a cortificato bo
made if there is no jurisdiction? Iivery certificate ¢ duly’ made is made with
jurisdiction : if it is not made with jurisdiction, it is not ¢ duly’ made.”

The Honble Mavivr Serason Istav, Kiax Bauapur, said :—¢With great
respect to the learned Advoeate-General, 1 will point out that the words of the
original Act are [section 8 (4) | :—* Provided that no certificate duly made undor
the provisions of this Act shall De cancellel by the Civil Court otherwise than
under one or moro of the following giounds,” and one of those grounds is ¢ want
of jurisdiction.” As the learned Logal Remembrancer said, ¢ want of jurisdietion’
will no doubt make everything null and void, and it may not be necessary to
mention this particular ground in the Act, but the difficulty is that this is one of
the grounds specified in the original Act, and the omission of these words may
create a difficulty.”

The 1lon’ble Mg. LyaLu said:—“As a member of the Select Committeo
I desire to stato that I agreed to the omission of these words solely on the
ground of tautology. We have the words ‘duly made,” and we do not require
“the samo thing statod again,” -

The Hon'ble Basu SorENDRANATH BANERIEE in reply said:—*“ If theso
words are omitted from the law now, the inference will be irresistible that ¢ want
of jurisdiction’ is not oae of the groundson which a certificate can be cancelled.
If, under the present Bill, a certificate made without jurisdiction must necessarily
be cancelled as a certificate not ‘ duly’ made, I have nothing further to say ; but
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it has been pointed out that there would be a difficulty unless ‘want of jurisdic-
tion’ was specifically stated as one of the grounds which would make a certifi-
cate null and void.”

The Hon'ble TR PRUsIDENT said:—“I think this motion stands in a very
different position from the amendment which the Council has just accepted.
Thero it would have been possiblo that grave and substantial injury might have
boen suffered ; here we have only the removal from the mouth of the objector
of a technical objection, No real injury will be suffered by the judgment-
debtor, but he will have this technical advantage which I do not think he should
have.”

The Motion was put and negatived,

The Hon'ble Maurvr Scrajvn Isnam, Kian Banapur, moved that in line 1
of sub-gection (Z) of scction 19, after the words ‘‘an appeal from any order”
the word ‘‘whatsoever” he inserted. He said:—

“Iam not sure that I am happy in the wording of my amendment.
My object is to make the law self-contained, as the hon’ble mover of
the Bill himself desires. If that is our object, then scction 19 ought to pro-
vide for appcals against orders of every kind, It has beeun decided by the
Bourd of Revenuo and by the High Court that the words ‘any order’ in
section 10 of the present Act refer to orders under the precoding sections—
appeals against orders passed npon a petition filed under section 12—and
that it gives no jurisdiction as regards proceedings under scction 19. That
being so, the words ‘an appeal from any order’ will not cover an appeal
against an order of sale. Wo are in this position that this section does not give
a right of appeal against an order of sale; theieforo I submit that some words
should be added which will provide a right of appeal against an order of sale.”

Tho Hon'ble Mr. BuckraND said:—¢“It is simply a question of language
whether the words ‘any order ’ meant any order ornot. I should have thought
that ‘ any ordor’ ought to be sufficient. I cannot find any difference between
‘any order’ and ‘any order whatsoever.’”
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The Hon'ble MavLvi Serasur IsLay, Euan BAnApug, in reply said :(—“I
will rofer the hon’ble member to tho Resolution of the Board of Revenue. Sec-
tion 16 of the present Act is tho sumo as section 19 of this Bill, the only
difference being that an appeal frow an original order of the Collecter should be
presented to the Commissioner within thirty days. Bat the true meaning of the
section is to be ascertained by compming it with the section of the old law
which it superseded, namely soction 23 of Act VII of 1868. The place of the
soction in the Act shows clearly that tho appeals referred to there aro appeals
against orders passod on petitions filed under section 12, and that section 16
gives no jurisdiction as 1egards procecdings under soction 19; so that a doubt
is thrown as to whether the words ‘an appeal from any order’ refer to orders
directing sales.”

The Hou'ble Mr. Lyavrn suid:— 1 vonture to think that there is no real
difference between the hon’ble member and the Seleet Committee. I fancy it is
not his wish that every ad-interim order given by a Deputy Collector, in tho course
of granting a certificate, should be appealable: that no one can desire ; but all the
hon’ble member wishes is, that the proyvision should be so drafted that thero shall
be an appeal against orders of sale. 1 submit that there is uo objection to that,
and that it is only a question of drafting.”

The Ion'blo THE PrisibeNT said:—“I understand the IIon’ble the
Advocate-General’s opinior to be that tho addition of the word ‘whatsocver?
will not affect the question at all ; that nothing will be gained by so doing, and
that the words ‘any order’ nccessarily include orders of sale or attachment,
or erder for imprisonment, or any ordor thut may be pussed.”

The Hon’ble MauLvr SerasuL Isuam, KaaN BAnADUR, in conclusion said :—
“My*object has been vory correctly explained by tho Hon'ble Mr. Lyary,
namely, to give an appoal against an order of sale. If the languago of the Bill
gives n right of appeal in the case of ordors of sale, I am willing to withdraw
the motion.”

The Motion was by leave, withdrawn.
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The Hon'ble M. R. C, DuTr moved that in sub-section (7) of section 19
for “ 15 days” the words *thirty days” be substituted. He¢said:—

“This is a re-enactment of section 16 of the Act, which allows an appeal
from the Deputy Colloctor to the Divisional Commissioner. It has been thought
necessary to make these ovders appealable to the District Collector. I do not
think that will make any difference in the working of tho Act. Section 16
allowed thirty days to the judgmont-dobtor to prefer an appeal, but that has been
eut down to fifteon days, presumably because the appeal now lies to the Collector
and not to the Commissionor. That will make no difference to the judgment-
debtor, because appeals made to the Commissioner from districts other than
the Commissioner’s head-quariers are made through the Post Office; so that an
appeal to the Commissioner roally does not require more time than an appeal
to the Collector, and I do not sce why the time should be reduced in the case
of an appeal to the Collector.”

The ITon'ble MR, Buckraxp said:—“I am afraid the hon’ble member who
moved this amendment can hardly have made a careful referenco to the
original Act. If he compares it with section 19 (7)(a), he will sce that appeals
from the ofticers named may be preferred to the Distriet Collector within fifteen
days. Then the scetion goes on to say that appeals from a Distriet Collector’s
original order may be made within thirty days. I think the hon’ble gentleman
is labouring under some mistake. I am not aware of any necessity for altering
tho existing law with regard to the number of days sllowed for appeals

The 1eon'ble Mg. Lyarn said :—¢ On receiving notice of this amendment I
looked up the time allowed in similar cases. I find that the gencral rule (Board’s
Rules, pagoe 118) provides a period of fifteen days where the period is not regu-
lated by law. Then, looking into certain enactinents,l find that under the Land
Registration Act (section 85) tho period is fiftcen days; in the Agrarian Disturb.
ances Act the period is fiftcen days; in tho Partition Act, when the matter is
simply a question of fact, the term is fifteen days, but when a question of law is
concernod and the party has to consult his logal advisers, the term is extended -
to thirty days. In the presentcaseit is well to have a rapid appeal to decidethe §

question whether money is payable or not, and I see no reason for extendmg
the period of appeal from fiftcen to thirty days.”
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The Hon’ble Mr. R. C. Durr in reply said :—“I am afraid I did not
sufficiently explain myself. Undor the custing law, ¢ Collector’ means a Deputy
Collector in charge of certificate work. That is the definition of ¢Collector.’
Under section 4 of the Act, any Doputy Collector who porforms the work of
a Certificato Officer is u ¢Collector,” and appeals from his orders are preferred
to the Commissioner within ono month. Under the wording of this Bill, the
Doputy Collector in charge of cortificate work is not a ‘Collector, but only
a ¢ Certificate Officor,” and the appeal to the Distriet Collector from the
Certificate Officer must bo made within fiftcen days. That will be really tanta-
mount to reducing the time of appeal from the ovders of the Certificate Officer
from thirty days to fifteen days. I submit that this reduction of time should
not he allowed, and that this amendment should be accopted.”

The Hon'ble tir Prpsoone said:—“ I thmk it must Lo admitted that
although there has been a change in the namo of tho Certificato Officor, the
person who will bo tho Certificate Officor will be the same as at prosont. An
appeal within the district is to be made within fiftoen days; an appeal tv tho
Commissioner outside the district is to bo mado within thirty days. In ihat
respect no chango has been made.” '

Tho Motion was put and negatived.

Tho Hon'ble Basu SurnyprRANATH BaNLrite moved that in clause (4) of sub-
section (1) of section 19, the word “original” be omitted. He said :—

“The objcct of this amendment is to give a right of appeal from orders
passed by the Collector as an Appellato Court to the Commissioner of the Divi-
sion. Undor the Bill, only original orders passed by the Collector are appealable,
I want to give the judgunont-debtor double protection-~first by allowing him a

-right of appeal from the Certificato Officer fo the Collector, and then an appeal
from the Collector to the Commissioner of the Division. I think he enjoys
that privilege now, and no case has been made out for depriving him 'of it.”

The Hon’ble Mr. Buckraxp said :—*“ I must oppose this motion, There will
be ample provision for the provention of injustice if one appeal from
the orders. of a Certificate Officer is allowed to the District Collector, and a
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revisional power is vested in the Commissioner, with a right‘of appeal from the
original order of a District Collector to the Commissioner. The matter has
been carefully thought out, and it is considered most desirable that such cases
should be brought to a conclusion, and that when opportunity for one appeal is
given, there should be an end of it. The idea of allowing two appeals should
not bo cncouraged by the Logislature. It is not that I wish in the least to
prevent people from getting their rights, but when a man has had an appeal
and can move the Commissioner for a revision, 1 think ho has had ample oppor-
tunity for getting justice done to him. I think it would do more harm than
good to multiply cpportunities for appeal. If I thought there would be a
greater chance of justice being done, no one would bo more ready than myself
to accept this amendment, but 1 think the judgment-debtor is sufficient]y
protected by one appeal to the Collector and the revisional power of the
Commissioner. IIe has also power to file a suit in the Civil Court.”

The Hon'ble Banu SuRnNDRANATH BANERIEL in reply said :—“1 am not
convinced. Opportunitics for appoal mean so many safeguards. Iam not in
favour of multiplying appeals; but as this privilege is ono that I understand is
allowed under the existing law it appears to me that no case has been made out
for withdrawing it.”

Tho Hon’ble Tar: PrrsipENT said :=—*‘ I think the hon’ble member is making
a mistake. Under section 19 of the existing law no appeal is allowed as a
matter of right from tho Collector in appeal, and we are maintaining the existing
state of things.”

The Motion was, by leave, withdrawn.

The Hon’ble -MavLyr Surasur Iscam, Kuoax Bamapur, by leave of the
Council, withdrow the motion of which he had given notive, that the following
proviso be added after sub-scction (Z) of section 19:—

¢ Provided that in either case the time requisite for obtaining a copy of the order shall
be excluded.’

The Hou'ble Mz, R. C. Durr, by leave of the Council, withdrew the
motion of which he had given notice, that sub-section (2) of section. 19 be
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The ITon’ble Banu Surenpranatn RanErsEe, by leave of the Council,
withdrew the motion of which he had given notice, that in line 1 of section 20,
for the words * no appeal as of right” the words ‘“an appeal to the Commis-
sioner of the Division” be substitutcd, and that the concluding words of the
section, commencing with the words “but the Commissioner may” to the end
of the sentence, be omitted,

The Hon’ble Mr. Guose moved that at the ond of sub-section (2) of

section 19, the words ‘‘ other than the officer against whose order such appeal is
preferred ” be added.

The Motion was put and agreed to.

The Hon’ble MauvLvi Serasun Isiam, Kian Banapur, moved that in sub-
section (/) of section 21, for the words “scction eight”” tho words * this Act
or any person claiming through him” be substituted.

The Hon'ble TiE PrESIDENT said :—* Perhaps it will save time if I explain
that the substitution of the words ‘this Act’ for ¢ section eight’ is acceptod
by the Govornment. Wo have some doubt as to the utility of the words ‘or
any person claiming through him’.”

The Hon’ble MauLvi Srrajun Isuav, KuAN Bamapur, continued:—*The
necessity for this amendment has ariscn in consequence of a Full Bench ruling
of the High Court concerning section 174 of the Tenancy Act, that the word
¢ judgment-debtor ’ mean judgment-debtor alone, and do not include an assignee
or transforee. Therefore I wish to provido that either the judgment-debtor or
his transferee or his heir should have the privilege of depositing tho money,

.that is to say, that the privilege should extend to the judgment-debtor or his
represgntatives.”

The Hon'ble Siz Cuarres PavL said :—¢‘ I think that, under these circumst-
ances, the amendment should bo accepted.”

The Motion was put and agreed to.
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The Hon’ble Mz. R. C. Durr movod that in section 22, the words beginning
with “ with interest ” and ending with * and costs "’ be omitted. He said :—

“There has been some corrospondence on this subject. The Legal
Remembrancer was referred to, and he gave his opinion that interest falling due
after a certificate is made cannot bo includod in it, and thereforoe the necessity
ariscs of making a fresh certificate. I think the objoct of this provision is to
avoid the making of a {resh certificato and to enablo us to realize the amount
due under a certificate with interost up to the date of realization. The °
difficulty is that when we make a certificate, we do not know when the money
will be realised. It may take six months, it may take only onp month. When
the pcon goes to the spot and the man pays the money, who is to calculate the
amount of interost due up to that date and how is it to ho realised? On
enquiry I find that at present interest for small periods is not realised. If the
money is paid within a month or two, we do not charge interest; but when the
period extends over a year, & fresh certificate for the intorest may be filod.
But this section authorises the realization of any intorest which may fall due
between the date of the certificate and the date of thoe recovery of the money.”

The Hon'ble Mx. Buckranp said :—*“The point of the objection raised by
the hon’ble member is as to the calculation of interest up to the date of reali-
zation. I am quite willing to accept any form of words which will require the
interest which has accrued to be specified in the certificate. I would certainly
not leave it to be calculated by the peon from the dato of the issue of tho
certificate up to the date of realization.”

The Hon'ble Mr. Lyauy said:~* I think the object of the alteration pro-
posed in this section has not been understood by the hon’ble mover of the
amondment. 1le has quotod the opinion of the Legal Remembrancer. The
change now proposed was made at the instance of the Board of Revonuo in the
interest of dcbiors in consequence of the opinion quoted. It seemed to the
Board quite unnecessary to saddle debtors with the cost of two certificates when
it is 80 casy in cases of delay in realisation to inclade the interost in the
original certificate. It was never intended to allow a peon to realize interest up
to the dato of payment. All that was intended was that any sum entered in
the certificate as interest and costs should be realized. That is the object of the
alteration, but if the object has not been properly expressed, this wording of
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tho section be amended. There is noreason why the Governmont should lose
interest when it is duo. At the same time it is hard that on account of interest
a man should have #o pay the whole cost of o second cortificate.”

The Hon'ble THE PrESIDENT said :—¢ Perhaps the hon’ble member’s object
will be met if we undertake to issuc orders confining the charging of interest
to some considerablo period of time, say six months. At present first a notice
is served, then follows attachment and sale; when property is sold the nazir
calculatos tho interest and realizes it from the procecds. I think the hon’ble
member’s object wil! be satisfiod if the Board will issuo orders carrying out the
idea ho has in view.”

The Motion was then, by leave, withdrawn,

The Hon’ble MR, BuckrLAND moved that in sub-section (2) of section 23, for
the words ‘‘ Chapters XIX and XX” the words * Chapter XIX (with the excep-
tion of soction 310A) and Chapter XX be substituted. e said:—

“I made some remarks on this subject this morning, and there is not much
loft to say. Section 310A was passed lust year as an addition to the Code of Civil
Procedure. It provides for an application by the judgment-debtor to set aside tho
sale on deposit of the debt, and the Council will find that scction 21 of this Lill
is very much on the same lines as scction 310A, though it varies in some smail
details. Wo cannot havé"two gections of very much the same character on very
much the same subject; we prefer section 21 of our Bill, and thereforo wo pro-
pose to omit section 310A from the incorporation in scction 23 of Chapters XIX
and XX of the Code of Civil Procedure. As I have already mentioned, it is
within the competence of this Council to do this with the sanction of the
Governor General previously or subsequently received under soction 5 of tho
Indian Councils Act of 1892. I think this amendmont will commend itself to
the Council.”

The Motion was put and agroed to.

The Hon’ble Bau SureNDRANATH BANERJEE moved that in sub-section (2)
of sectlon 23, for the words ‘“to enforce such certificate and realxzo the
amount recoverable thereunder” the following bo substituted :~—

¢for enforoing such certificato and realizing the amount recoverable thereunder, and for

sotting eside any sale held in the course of such execution proceedings, for such reasons for
which execution sales are set aside under the provisions of the Civil Procedure Code.’



