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propridtor, not a tenant. The Tlon'ble Mr. Maddox iv his letter No. 4., dated
the 8th April, 1909, in paper No. 2 regulating to.this Bill says :—

*The éasinftsdars complain that they are by origin proprietors and nol tenants.
Histarically this is true... .. T'he bapaftinurs aro not therefore by ortgin ut any rate tensuts
within the meaning of seation 3 () of the Bengal Tenaney Aot, because the person under
whom they now hold does not own® the dagisfés land.” ° :

“ But what status was given to this class in-the settlement of 1899-&900 ?

Let me refer again to the Hon’ble Mr, Maddox, He says:

¢In the settlement of 1899-1900 some of them have been recorded as tenure-holders
and some as raiyate (n acoordsnoe with the provissons of the Bengal Tenency Act.* The effect
of this has been to reduce them to the position of tenure-holders and raiyats pure and simple,
more especially as their assets have been distributed exactly in the same way as those of
other tenants. They have thussuffered material injury in the following ways:—

¢ Zamindars are now treating them as ordinary tenants, forbidding their transfers or ouly
permitting their traasfers on receipt of salumi, where they are classed as tenure-holders,
their raiyats can apply for commutation of produce rents, tbough they themselves depend
on produce for their living or for their worship or for their oharities ; where they are
classed as raiysts, they are tied down by the provisions of section 48 and cannot get more
thun 25 per cent. from their under-raiyuts, in exocess of the low rents which they themselves
Kny. except by registered agreement, and then only 50 per cent. in excess ; and where their
ds are aoquired by Government, zamindais are resisting their olaims {o a sabstantial
share of the award.’

“ These dajiaftiiars are not by any moans an insignificant class, They

ssess 2] per cent. of the total number of holdings, 17 per cent., thatis

goo! the cultivated area, and pay 9% per cent. of the assets. This is an
instance of erroneous classification.

‘] shall next refer to ny-jofs or proprietor’s private lands. The Hon’ble

Mr. MoPherson in his speech when referring the Bill to a Select Committee very

lucidly explained that it was the object of the Bill to ear-wark proprietor’s

rivate Jands and lcave the remaining cultivated area as raiyati stock. In the

ormer the raiyat cannot acquire right of occupancy, so long €8 they were let

under a lease or year by year. In the latter the raiyat can always acquire a
right of occupancy.

“Jt is admitted that during the Revenue Settloment under the Bengal
Tenancy Act two words were used in recording the lands in actual possession
of proprietors. 'I'hese words were nij-jole and ny-chss. All lands 1n posses-
sion of tenure-holders were recorded as as mij-ekas. This was done becwu
section 118 of the Bengul Tenancy Act speaks of only proprietors private
land, and not tenure-holder. The most curious thing in this counection is
that section 116 of the Bengal Tenancy Act was not extended to Orisea till
1906, 1.6, s:x years after the completion of the settlement. The law in force
in Orissa was section 6 of Act X of 1859, That section protects the n-jofe
lands of tenure-holders. That scction eays ‘but this rule does not apply to
khamar, nij-jole or seer belonging to the proprielor of the estate or tenure.

“This distinetion of fjyote and mij-chus is arbitrary. The word ny-chas
means lands cultivated by self, meaning the zamindar or tenure-holder
himseli.

¢ What they did in the Revenue Settlement of 1891-1900 was to record as
nijjote those lande which were recorded as such in the Revenue Settlement of
1838, and as ng-chas the remaiming ilands under the proprietor's actual
cultivation,

¢ The total area recorded as ni)yolse of proprietor’s tenure-holders in 1838
was 88,700 acres.”

The Hon'ble S Buay Cmanp MarraB, MAHARAJADHIRAJA BiHADUE oOF
BUrDWAN, said :— . .
“ May I rise to a point of order, Sir. 'T'he provisions of the Bill, I unde}-

stand, are to be discussed latez on, but Mr. Das is discussing thém now.”

* The italics are the Hon'ble Mr. Das’.
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The Hon'ble Mr. Das said;—
“My object, Your Honour; is just to show that the Bill as it stands raj

quatlons' which defeat the very object which the Hon’ble Member s:;: l:]f;

1l has to secure, 1 Y_q.nr Honout will allow me a little more time, I will
show that there is not-time at the command of this Council to discuss this
technical point of law which has been raised, and I shall show conolusivel
that if ¢he Government wishes to make any concessions by passing the Bill as
it stands, they will just do the reverse of what they intend to do, therefore

my contention is that this Bill—there being no time at the command i
Council —should not be further considered isr;x this Counecil.” mand of this

The PreSIDENT said :—

“I have been waiting to try to grasp the relevance of the point which th
Hon’ble Member has been discussing, and I have not so farll])een able to d::
so. On his explanat!on 1 am willing to allow him to proceed, but I must
remind him that hisline of ergument is apparently bused on the fact that
tl:_tm Council will not be able to discuss the Bill, as there is so much to be
discussed, and the line of now examining in detail everything that has to be
discussed in this Council will take up its time rather unnecessarily. I think it
»would be more to the point if the Hon’ble Member confines himself to showing
w.hy_ the Council will not be able to discuss the Bill without going into the
merits of fhe clanses.” oLl -

The Hon’ble Mg, Das said :—

It will thus be seen that the proprietor and tenure-holder were unlaw-
‘fully deprived of their n§jyole lands. The Hon'ble Mr. McPherson calls
this a generous concession to the land-owners of Orissa. All that is proposed
to be done is to change the word nij-chas to nij-jofe,

“J have given two instances, and with Your Honour’s permission I would
like to show how large classcs of Feople have been divested of their lawful
rights by the erroneous procedure of the Settlement Departments, how what
was meant to be record-of-rights has become in many cases record-of-wrongs.

“I appreciate the generous desire to arrive at stafus quo ante. This
naturally leads to the question, does the Bill provide the proper remedy ?

. “Those responsible for the drafting of this Bill had wost difficult work
beffore them. My criticism of their work is not without an appreciation of
their difficulties. .

~, %I do not think in the whole history of this- Council there has been a Bill
8o complicated in nuture. The Bill tries to rectify mistakes done under a
wrong Act. Where the original Act did not apply, it was an illegality ; where
it was applied by mistake, it was an irregularity. In some cases the errors
arose from other causes. Sweeping denunciation of the whole work is not
derirable or practicabie. 'I'he work before us is to preserve the general result
of the settlement, to make amends where injustice has been done, and to
frame a self-contained Code for future guidance with the aid of experience in
the past., .

¢ Clause 163A of the Bill as altered by the Select Committee runs thus :—

*163&, (1) In temporarily-settled estates for which a, record-of-rigzhts has been pre.
pared and finally published under Chapter X of the Beagal Tenancy Act, 1885, between the
years 1891 and 1900 inolusive, and again between the years 1406 and 1912 inolusive, &
proprietor’s private land shall inolude —

(a) land which has been recorded as nij-jofe in the record-of-rights prepared be-
' tween the years 1908 and 1912, and . .

() land reccrded as the niFchas of & proprietor or snb-progistor {other than &
sub-proprietor referred to in sub-clause () of Oth,JJ of section 8] in the
repard-of-rights pr d between ihe years 1891 and,1900, which has agsin

bean noa?tfod a8 his wijchas in the reord-of-rights prepared between the

years 1006 and 1912 AR o
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#) Noland in a temporarily-settled estates which is not coversd by subeseetion (I)
ohsli(be beld to be a yropriopr.g?n private land.’

“ With reghrd to these nij-chaa lands the Hon'ble Mr. Mcrherson 1n his
speach said, the chief value of the change in fact will be that it will remove
a fertile cause of dispute and strife ahout the lands. So there is dispute
which means that right of occupancy is claimed in these lands.

“ Suppose this Act were passed to-day, it cannot retrospectively affect the
right of occupancy acquired during the period of 21 years—the interval
between 1891 and 1912. The revenue settiement show the lands as other
than proprietor’s private land. They are cultivated through raiyats. How
can clause 163A extinguish the occupancy right acquired before the date when
this Bill is passed into law ? ¢

‘Hvery statute, it had besn said, which takes away or impairs vested rights aoquired
under existing laws, or oreates & new obligation, or imposes & new duty, or attaches a new
disability in respect of transactions or considerations already passed, must be presumed,
out of respect to the Legislature to be intended not to have a retrospective operstion ’——oide
Maxwell on the Interpretation of Btatules, jth edition, page 828.

‘No rule of eomstruction is more firmly established than this—that a retrospective

mﬁomhnot to be given to a statute 80 as to impair an existing right or obligation
wise than as regards matter of procedure’—wide Hardeastls on Slatutory Law, 8rd -
edition, page 868 ; see also Full lench Decision, Jogadanund Singh versus Anurtm Lal Sircar,
datea 1895, and Reid versus Rewd, Velume V1, Ruling Cases,

The PresipeNT said :—

¢ The Hon’ble Member is still discussing the provisions of the Bill. We,
are not here to discuss them now. Ium still waiting for his argument as to
why the Council should not proceed with the busiuess. 1t is not quite proper
to entor into a discussion of the meiits of the Bill which is not now before it.”

The Hon’ble Mg. OLpHAM s81d :—

* ¢ do not wish inany way to interrupt the Hon’ble Member, But I think,
8ir, he raises & point of principle which at this stage is not permissible, and
therefore he is out of order.”

The PrESIDENT said :—

“] think the ruling which I have given will suffice. He is out of order 1n
disoussing the details of the Bill.”

The Hon’ble Ma. Das said :—

“ One of the principal objects of this Bill is to restore to certain people
whose interests have been affected by the Settlement Department.

“1f Your Honour wishes the people to understand that Government has
most honorably come forward to restore to them what they had lost by the
mistake of their officers, let us not proceed any further with this Bjll. The
people of Orissa will ever remain grateful to Your Honour for the intention
which has now been put on record. How to give effect to that intention

uires further deliberation, and a little more help of that contemptible olass
called lawyers than the Bill seems to have received. There is no time for that
in this Council. Orissa will be more thankful to your Government for the
intention than for the Bill enacted into law. The Government of the new
Province will exactly understand the situation, end having more time at its
command will give effeét to the intention, If, on the other hand, it is the
latent wish of Government to deprive permanently these men of their rights
and give legislative sauction to what was done through ignorance and mistake,
the Bill as it etands. I cannot believe that it is the intention of Govern-.
ment to give the zamindars and Jajéafiidare some ocomcession which the law®
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courts will subsequently pronounce as delusive. It is adwmitted that the
intbrests of these classes have suffered. Itis proposed to compensate them
for the igjury they have suffered. Let not the compensation be dubious in
the least. Let it not be given in a form which will drive these men to Tibius
tion, Let it not be given in a form which will leave the ultimate decision to
law courts, If the decision of courts be adverse, Orissa will lose all faith in
the British Government, and Your Honour’s name will be associated with the
breach of faith by the British Government with a people whose ancestors
invited the British to ooccupy the Province.”

The Hon'ble Me. OLvaAM 8aid :—

‘I rise to a point of order, Sir. I submit that the Hon'ble Member is
stil) discussing & question of principle, which is not iu order at this stage,

The PresipzNT said :—

"# T think the Hon'ble Member ie now in order in arguing why the Bill
should not bs proceeded with.” .

The Hon’ble MR, Das said:—

. “The other matter to which I beg to refer is that there is in the Bill a most
contentious matter, that is the msintenance of land records, and that isa
thing which is opposed by everybody. In fuct the District Judge opposes it.
‘We wanted to have before the Sclect Committee a letter which Ymd been
written by the Divisional Commissioners on the subject, but we had not the
advantage of seeing that letter. This work has been carried on for some time
in Orissa. I do not understand why Orissa should have beon selected asthe
field of experiment.

v “The Hon’ble Mr. McPherson hopes that this Bill should forwm the
parting gift from Bengal. Bengal cannot give what she has not; there are
many provisions in the Bill which Bengal has not been burdened with. The
provision about communal land, the tranefer of right of occupancy, the pro-
visions about reclaimed waste land and the maintenance of land records,
these the most contentious portions of the Bill do not exist in Bengal. Itis
not correct to say that it would be a parting gift from Bengal. Bengal
cannot give what ithas not. It might bea parting gift from the old Bengal
Government. .

“The people have always enjoyed the reputation of heing peaceful and
peace-loving. Orissa is called the holy land of India. Though situated
within a few hours journey from Bengal, there was no sedition in Orissa.
There never has been any agrarian disturbance like those in other parts
of the country under this Government. No commission was ever
appointed to inquire into the strained relation between zemindars and raiyats,

here is one Sessions and District Judge in the whole Province, and only one
Sub-Judge. What have we done that before handing us over to the new
Government it is the intention of this Government to give us the worst
character, In the Mahabharai there is a transfiguration of Krishna., He
appeareil once trausfigured. 1t was a monstrous figure, standiog on three legs
and holding the Sudarsan Chakra, the emblem of Almighty destructive power
in the right hand, Of the three legs, one was of a tiger, the second of & horse
and the third of an elephant, The tail was the expandoed hood of a cobra.
A lion’s body and peacocks neck completed the figure.

The Hon’ble Si Buay Cmaxp ManTaB, MaHARAJADHIRAJA BAHADUR oOF
BurDWAN said : —

:Hay Isay that Hon'ble Mr. Das should not discuss religious matters
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The Prgsmext said :— .
“He is only citing this by way of illustration.”’

The Hon’ble Mg, Dais said:—

‘1t was the combination of all destructive powers available in creation with
an attractive front as the peacock’s neck has. That is the character of,this
Bill. Of the destractive power of the Bengal Government, Orissa need not
be reminded. The famine of 1860 and the floods which followed it carrying
away more than a million people need not be supplemented by additional
proofs of the power of Government. Why then this combination of all that
18 oppressive in Bombay, Madras, Chots Nagpur, Bengal and Kast Bengal.
The Bill combines ell these, Is Orissa a land where the worst characters of alt
parts of India find refuge.

“ If this Bill is passed Your Honour will hand us over to the new Govern-
ment as the worst portion of the people under Your lionour’s Government.
I believe this Government has done enough injustice to Orissa. llow we
shall fare under the new Government is yet unknown, but we believe that Ilis
Majesty’s wishes and object in placing us under the new Govercment is to
secure to Orissa a greater share of Government attention. Iut when making
over Orissa, Your Honour makes over also an Act more stringent in its provision
than are to be found in any other part of the country under your Government;
thq natural inferencoe of the new Government will be that Orissa contained
most turbulent people in the new Province.

“1 beg to draw the attention of the Hon’ble Member in charge of the Bill
and Your Honour to the principle which was enunciated by the Hon’ble
Mr. Greer at the last meeting of this Council, that it would not be proper for
this Council to discuss the Budget because there are members here who will
shortly havoe nothing to do with Bihar and Orissa, and they have no right
to discuss the income and expendifure, of these places. On the contrary if
Bengal 1'as no right to discuss their income and exf)enditm-e, so also they have
no'right to legislate about the destinies of millions of people just before
handing them over to the new Province. With these remarks, Sir, I beg to
move that the further consideration of the Bill be postponed.”

The Hon’ble Rara RaJENDRA NArRaYAN Baanisa Do said :—

“ With your permission, Sir, I beg to supp'ort the motion proposed by the
Hon'ble Mr, Das. In doing 8o I have no intention of going into the details of
the Bill. I support the motion on general grounds.

““ On the 9th Janunary I moved the motion that stood in the name of the
Hon’ble Mr. Das to stay sll further proceedings in connection with this Bill.
Your Honour was pleased tv say thut it would be open to me to get the Bill
pestponed or take any other sieps after the Select Committee submitted
their report, and accordingly I withdrew the motion.

“ ‘The present Bill is practically a reproduction of the Bengal Tenancy
Act of 1885. A few sections have been altored to suit the conditions of Orissa,
It retains most of the sections of the Bengal Tenancy Act; many of these
were unsuitable, and therefore were not extended to Orissa. The Bill gdopts
some provisions from the Chota Nagpur and the East Bengal Tenancy Acts.

‘“In some matters in rogard to which no legislation has yet been thought
necessary 1n Bengal, East bengal or Chota Nagpur, it is proposed to legislate
for Orissa on principles adopted in the Bombay and the Madras Presidencies.
In regard to other mattersin the Bill, the principles followed could not be
found anywhere in India.

“ The result is that the Bill retains most of the sections of the Bengat
Tenaucy Act which are disadvantageous to the landlords, and provides a fow
more which are intended to curtail their existing rights,
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“'I'he Hon’ble Member in charge of the Bill justly observed the o
that ‘glthongh power was reserved in the Bengal ]Ten{noy Aot to e;?:;&i ‘i‘g
provigions to Orissa, the needs <of Bihar and Lower Bengal were alone consi-
dered in framing that Act The peculiar condition of Orissa was not taken
into consideration.” In spite of this remark wost of the sections which are
unsuited to Orig-a are e ybodied in the Bill. The Hon’ble Member in charge
gives the following reason :-—

‘I take it for granted that I am generally precluded from discussin
the sections of the Bengal Tenancy Act which have beon embodi
unaltered in the present Bill, though in wmy opinion they may be open to
objection and call for amendments on general grounds. It would arouse
opposition und delay passing of the measure if they are brought to
the front at present. The prelerable courso is to let these common sections
pass unchallenged. and to consider later whether the amendment of
the Bengal Tenancy Act, the Chota Nagpur Tenancy Act and the Orissa
Tenancy Act (when passed), in any particulars that are com non to them,
is desirable.’

“{ do not see the force of this argument, when after experiences of more
than a century the present Government have found that special legislation
is required for Orissa, why such special legislation should not be wmade, and
why the objectinnable sections of the Bengal Tenancy Act pieserved ? In
the words of the Hon’ble Member this is done only to prevent delay Yo,
when introducing the Bill, the Hon’ble Member in chaigo said,*that ‘in deciding
to take up the Bill in the present Session, Government has no desiie 1o rush
the Council ° Here we have a Bill. It is admitted it coutains portions of
the Bengal I'enancy Aet which demnnd alteration ; but they have been adopted
in their present state and why ? Becauso there is not enough time to discuss
how far and why they should be altered This alone is a sufhicient reason
why this Couuncil should not proceed any further with this Bill. Orissa can
very reasonably and pertinently demand an agrarian Code to suit her pcculiar
conditions, and .ot a Code wade up of provisions borrowed from different
parts of India. But the Bill is of the latter deseription.

 Legislation should be made to suit the conditions ot the locality and tq
preserve all rights and interests of the people, and not that the conditions of
such locality be disturbed and mude to adapt themselves to a piece of
legislation foreign to the locality. The duty of a Legislature should be to make
laws for men as they are, and not to make men tor laws us thoy exist in other
parts.  To bo short, laws should be made for men, and not mon for laws.

“ From the above facts and many others we fear that 1t is the intention of
the Goveinment to rush the Bill through before Orissa is placed under the new
Governmient. [ do not consider it is doing justice to Ouissa for the prosent
Government to huriy through this piece of legislation of snch vital importance
aguinst the wishes of the psople and their representatives who voico them
here. The people of Orissa will feel it more keenly as, after the announcement
of His Imperial Majesty at Delhi, separating them from Bengal, thoy
naturslly expect that their interests will bs more carcfully considered under

the new Government.

“The newly nominated member from Origsa in this Council questioned the
correctness of my information that the people of Orissa were Hppused to have
this Bill dealt with by the present Council. I anticipated such remark from
the How’ble Member. Since then 1 have reasons to believe the wish of the
‘people on this matter has been communicated to Government by Associations.
The two Hon’bie Members who represent the Muhammadan community of
Qrissa will, I hope, agrce with me that the Bill should be postponed.

It has been said that there are in this Council zamindars who have interests
in Orisss, and this is shown as a reason that the BilPought to be passed in this
Cduncil. To this all I can say is that legislation should be on territorial and
got on personal grounds. In the present case the claim on personal ground
has received due attention in the constitution of the Select Committee, «nd the
woik of the Select Committee will receive its dub weight when the question is
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taken up by the new Government. No doubt their interests ih Orissa will be
safegnarded by their representatives in the other Council, and it will be open to
thé other Government to take in any gentleman ‘whoseadvice they will consider
helpful to the passing of this Act.

* 'I'here may be a fow, non official members who will still advocate passing
the Bill in this Council, and the non-official opinon may not be unanimons. But
we are on the eve of an administrative dissvlution. Unanimity in this Gouncil
has lost its weight. The principle which ought to guide Your Honours
Government at this critical time was enunciated the other day in the Hon’ble
Mr. Greer’s unnouncements about the budget estimate for 1012-13. The
principle applies with greater force in the matter of this Bill. The budget
estimate covers the income and expendituie of one year , the Bill before this,
Council involves the destiny of millions of people extending over atleast many
yeais. ‘lhe budget estimate controls the power ot Governwent over funds at
the dispossl of Government ; the Bill deals with rights belorging to the people.

*“ Apart from all other consideiations, the legal difficulties raised by the
Hon’ble Mr. Das are sufficient grounds to postpone this Bill, so that these
difficulties will receive propcr attention in future ah'tb these remarks 1 beg to
support the motion put by the Hon’ble Mr. Das.

The How'ble Swm Briay Cuasp ManTaB, MAHARAJADHIRAIA BAEADUR OF
Burpwan said:—

1 am sorry to have to uppose this motion, and 1 shall state my rcasons
very cleaily in doing so In the first place howeier I must ray that I am
more disappuinted with tne Hon'ble Mr. D1#’s speech than I thought I would be
before he spoke. The Hon’ble Mr. Das has brought in Belal. pamis and all
sorts of other things I do not think my Bihaii friends would object to Belats
pani as much as they would texms like chanmaaa s, bajinftidars, sarburhkass,
shikm: kharidadar, kharids jamabandidar, etc. Probablv tiis would be more
Belaty pans to them than the ZLelat pani the Hon’ble Mr Das spoke of.
What I wish to point out in this connection is that one of the aiguments
the Hon’ble Mr. Das advanced was that Oiissa being temporaaly setiled,
this Bill should not be taken up in this Council Now if I had known that
Bihar was also temporarily-settlcd, 1 could have followed his linc of argument ;
but hke Bengal, Bihar is also permanen‘ly.gettled, therefore that ground
falls through. “Then agsin he has said that because the budget cannot be
discussed fur reasonms very cleaily stated by the Hon’ble Mi. Greer, we
should not pars this Bill. But, I think, Sir, that this argument is very
irrolevant hke most of the things the Hon’ble Mr. Das has said to-day.
The How'ble the Raja of Kanika has remarked, and I am surprised
at his remark, that personal rather than territorial interests were 1epresented
on the Belect Committee, and argued tkat the Hon’ble Maharaj Kumar
Hiishikesh Laha and myself were put in there only to safeguard personal
interests, but we being territovial magnates-as well, it cannot he said that
territorial interests were not represented, and therefore I do not see how the
question of territorial and personal interests comes in.

‘I should like to mention one other point. If I kuew that the vested
interests of Bihar werein any way going to suffer by this Bill being passed
now, I for one should certainly have moved that this Bill should be postponed
till the mew Council of Bihai came in. We find that no vested interesrs of
Bihar will suffer. On the other hand, this agrarian Code belongs to a part
of the new Provirce which will be eelf-contained. The Uriyas certainly may
get one or more representatives upon the new Council, but I do not think that
this ie a sufficient ground for delaying the passing of this Bill'now. Moreover,
if the Maharaj Kumar Hiishikesh Laha and myself were put in to protect
personal interests, there were on the Select Committee the Raja of Kanika,
the Hon’ble Mr. Das, and the Hon’ble Babu Janaki Nath Bose, and Government
officiala who have had personal experience of the working of the agrarian
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Code in Ovissa, and in my opinion are most fitted to be on the Select Committee,
and ethat in itself is andther ground on which we should tuke advantage of their
experience in (rissa in passing this Bill here.

“ Of course, Sir, we have heard the song of the dymg swan about Oriesa
being maltreated by Government and the request that we should not put an
extra burden on it jusf when it was going to be put under a new regimé.

¥ While I certainly wish my Oriya friends success in the now Provinee, I do

"not think that it is fair either fo the Government or the people in this Province,

who have been excellent friends in tho past, to make such an assertion. I am

sorry that the Hon’ble Mr. Das’s motion, and particularv his arguments, are so

frivolous and I think that if the Council be seriously minded, 1t sliould throw
it out at once.”

The Hon’ble Mr. MapDOX raid :—

“ Bir, 1 wish to oppose the motion. The attack, 1{ I may call it, of the
hon’ble Mr. Das afficts me in three ways, as Scttlemoent Officer and as the
drafte? of the original Bill which was considered and so much improved by the
Select Committee; und also as » Member of the Select Committee I would
ask tne Council, if they would take 1t trom the llon’ble Mr. Das that injustice
had been done at the time of settloment, cousidering that all the Hon'ble
Mr, Das’ evidence had been taken from my reports, to acceptmy opinion that
the Bill, as at present framed, remedies these defects and scts :ight these
injustices, ‘

“There is only one other point which I should like to mention.  Thore is
no rushimg through of this measure Siuce November 1908, ull these
matters have been carefully considered by the people of Orissa and by officers
who have discussed these matters with them in Oiissa, and this is vearly a
period of 3} years.”

The Hon'BLe Manras-KuMar Gopan Saraxy NARAYAN BINGa soul:—

“Your Honour, I desiie ro support my honw’ble friend M1 Dag's proposition
that the Report of thy Select Committee be not considered by this Councils
We are on the eve of the dissolution of this Council.  Ilis Iwperisl Mujosty
has accorded to Biliar and Orisea a separate Government. In the new
Goveinment the claims both of Ihhar and Orisesa will have a larver
chance and a greater scope than, wiule we continue to be tied up to,
onr powerful meighbours  of Bengal. In all human probability our
countiymen of Orissa will be better rcpresented in the Counall of the new
province than they are here. Why, then, not let the new Conncil take up
this question? It has been pointed out on the Government side that official
experience of Orissa happens to be very well represented in this Council.
Be it .o But legislation of this order cannot be safely undertaken without
a stiong tinge of the non-official element also. And the non-official element
cannot be said to b~ well represented eitner in this Council or in the Seloct
Committee, as is poivted out by the Hon’ble Mr. Das in lus Nots of Dissent,
of which he has supplied us with u private copy.

¢ Lastly, it has not been made out that there is any great urgency in this
measure.* Nothing very reprehensible could happen if this measuie is not

ssed this time but is taken up, say, a yea:r from now. For these 1easons
fﬂbeg to _support the motion of my hon’ble friend that the Report of the Select
Committee %e not considered by the Council,”

The Hon'ble Maorvr Sarvip Musammap FAkHR-uD.vIN said (—

“ Your Honour, on the 9th January last, when the constitution of the
Select Committee was taken up by Your Honour for gonsideration, the Hon’ble
Raja Ikajendra Narain Bhanj Deo moved the motion which originally stood in
the vame of the Hon’ble Mr. M. S. Das, and I had the good lucg of su?porting
that motion. My chief reason for supporting that motion was that, after the
announcement made by His Imperial Elajesty the King-Emperor at Delhi that
‘Orisss will form purt of the new Province of Bihar and Chota Nugpar and that
the new Province will be created very shortly, if the consideration of the Bill
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ve postponed till after the cieation of the new Province to be considered by the
new Législative Council of Bilar, it would be very satisfuctory. Your Hunour
suggested a very good and conciliatory schewe o let the Report of the Splect
Committee come forward before this Council, and if, at thut time, any members
should think that 1t is not satisfaclory the members of the Counail will then be
at liberty to move for the postponement of the consideration of this Bill by this
Council  Of course, I have not had the opportumty of exawming what
changes have been made by the Select ( omnuttee ; nor am I personally gware
what discussions took place 1n the Select Comnnttee, and how far the changes
made by the Select Committee are satisfuctory, but wiat 1 have leard to-day
from tne Hon’ble Mr. Das shows that the people of O1issa arv not satisfied with the
Report of the Select Commattee, and therefore they want fuither time to consider
the provisions of the Bill in the new Council Whatever detects may be in the
existing law by which Orissa 18 af present administered so {ur ns the landlords
and tenants are concerned, if tho same detfective law be made applicable to it
for a few monthe more, there would not be mueh harm done, aud there 1s no
reason why this Bill should be tiken up 1n a hurry, and should be
passed into law. With these few words, 1 beg to support the motion of
the hon’ble Mr Dus.” ‘

The Hon'ble Knan Bauapur Mavrvi Sanraraz Husain KuHaN said:—

 Your Honom, before coming to the Council aud after reading the Hon’ble
Mr. Das’s Note of Dissent, 1 thought I would support his motion, But sfter
baving heurd his arguments us well as the arguments advanced by other Hon’ble
Members, I do not at all teel convinced that this Council 18 not competent to
ass this Bill. 1 do not also think tiwt Orissa will fair better than 1t is now,
if the Bill is tuken up tor consideration in the new Council. 1 do mot quite
follow the reasons advanced in favour of postponing the passing of this measue.
1 am sony theretore that I cannot support the Hon’ble Mr Das’s motion  If I
support it at all, 1t would be upon grounds of sentiment usa Bihari which I
do not wish to do. For these reasons, Your UWonour, I oppose this
wotion.”

:I‘he Hon’ble Bapu Janaxi Nate Bose said :—

“Mr, President—I vcry much regret that I eannot support the motion of
my hon’ble friend Mr. Das. I have hstened to his speacﬁ very attentively,
and to the speeches that were delivered 1 support of his wotion. but I cannot
find any rcason whatsoever as to why this Cquueil is not 1mn a position to desl
with this measero eftectively. It will not serve any useful purpose now for me
to answer the questions of law 1aised by my fiiend, but it will suffice fo1 me to
say thut this motion of the hon’ble Mi. Das does not seem to be in consonance
with the iechngs or convictions of the people of Orissa.  Up to this moment, 1
have only heard that a telogiam has been received from the Ornssa Landholders’
Associntion asking this Council not to proceed further with this Bill, but
theio are other Associationa in the Province and we do not find any 1eprosenta-
tion to that effect from any of them, and theie are people 1n Orissa who can
hold public meetings and mass meetings if necessity arises, but no such
meeting has been held up to this moment to give expression to their feelings,
that this Councal will be unable to do justice to this measure. .

“ Assuming tor the sike of argument that my filend’s contention is
right, that the settlement records prepared in 1898 and 1899 were not quite
accurate and that somo of the entries might have interfered with the vested
rights of landlords and tenants, we ought to see whether this Council can do
anything to right the wiongs, 1f I muy say so, or put the law on a sound basis.

o my mind 1t has always seemed that the gentlemen who were donnected
with the settlement of ‘Orissa and who had to work up the agrarian law
1 that Provinoe, are the best fitted to right the wrongs and to place ghe
statutory law on a safe and sound basis. Your Honour knows very well
Act X of 18569 was the law of Oriesa from the year 1889. For over
50 years it has been the rent law of Orissa. The subsequent introducs
tions of the Bengal T'enancy Act made the reat law of Orissa somewhat
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annmalous and uncertain. This working of two statutes side by sides might
have given rise to anomaliey and some cause of compiaint, and the responsible
offiders of the Guvernment of Bengal also thought it bust to remove thess
anomslies and uncertainties; and after years of deliberation in which the public
was taken into confidence, we have got a decent piece of legislation with
which I think this Council will deal, not hwiriedly but will take time and
properly discuss the questions that will be raised by my hou’ble friend. I do
not Mee the slightest advantage in this Bill going before the Council of Bihar,
because Your Honour knows that this Bill will then be beforo legislators who
will be for some time to come quite unacquainted with the land-tenures of that
province, and the special interests of the people of Oiisea. My friend’s conten-
tion is that the people who are best fitted to deal with tiis measure should be
deprived of the power of doing that, but that the Bill should have a chance of
going before %eoﬁle who perhaps are not acquuinted or will nut be soon
aoquainted with the essential features of land tenures, and who will not feel
so much sympathy with the people of this province as thiy Council would
naturally feel.

“M am really sorry, Sir, that a remark which was unfortunately made by
the Raja of Kauika at the meseting of the 8th January has been repeated. He
said that the Government of Bengal was guilty of injustice 1o the people of
Orissa, Of course, my friend the Raja of Kanika 18 a yonng man, and I did
»not think 1t worth my while to answer his accusation; but I, do not think that
I shall allow this opportunity to pass without entering my soiemn protest
against an accusation like this. .

“On the other hand, I have been in the province for about & quarter of a
century, and 1 have scen that Oiissa has all ulong been treated hike u pet
child. The return that ¢hild now gives is to accuse this Government of gross
injustice. Your Honour, 1 think that the pcople of Orissa do not want that
this Bill shonld be dealt with by another Council. I do not sec any » ivantage
in postponing the discussion ot this Bill by this Council, and I do not ¢ ink
that this Council will rush tlus Bill through without proper deliberation.
From the experionce I have had of the Select Comun‘tes, L am convincod that
matters brought before the Committee were properly discussed, and represent-
ations made by the members ot the Comumittee were given proper atlention to.
Therefore I am very soriy to oppose this motion of the Hon’ble Mr. Das,”

:l‘ha Hon’ble Bapu MaHENDRA NaTH RAy said :—

“Sir, I am sorry I cannot support the motion of the Hou'ple Mr, Das to
the effect that this Council should not take up the consideration of this Bill.
I speak from my experience as one who has 1o deal with rent law cases of
Onssa that the present condition of the rent law in that part of the country is
extremely unsatisfactory. 1 agree with the last spouEer (the Hon’ble Babu
Janaki Nath Bose) that the working side by side of the old rent law (Act X of
1859) with portions of the Bengal Tenancy Act extended to that Division from
time to time—not to the whole Division but to some of the districts—has left
the law relating to landlords and tenants in such a unsatisfactory state, that
sooner the uncertainties are removed, the better. 1 believe tho Hon’ble
Mr. Das cannot gainsay the position that it is necessary that the agrarian law
should be put upon a better footing ; and the question is whether that is to be
done by the present Council or by the new Council of Bihar and Orissa I do
not se8, Sir, why the accumulated experience and the wisdom of a number of
members of this Council beginning from yoa, Sir, should be lost in the matter
of the revision of the llent Law applicuble to Orissa; nor do I see why the
large mass of materials which has now been collected and which is available
for the purpose vf giving a good Rent Law to Orissa should be altogether lost.
There is no doubt that the ndequate consideration of the measure will require
téwe, and I do not know how long we are destined to exist here or when we
shouid be gxtinguished, but that is a matter which, I suppose, is not known ‘o

of us here. Aesuming that we have still & month’s tinie to live—a month’s
time I should eonsider would be sufficient to’enable usto see whether the
recommendstions made by the 8elect Committee should be allowed to staud as
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they arg or adopted with proper modifications. It will then be time for the
Hon'ble Mr. Das to bring in Lis objections about ntjjote and nij-chas—a very
delicate distinction whioh I was tryirg to follow with all the power that I eould
command, It would then be for the Hon'ble Mr. Das to see whether the
position of the bajiartidars may be improved or not. But all this is nv reason
why s0 much experience and so much waterial should be thrown away in
ord{,r that the Council of the new Province may begin with the solution
of very difficult questions-~a solution which is urgent in view of the-very
unsatisfactory condition of the rent law that prevails in Orissa, With these
few words, 1 bex to oppose the motion of the Hon’ble Mr, Das.

The Ilox’BLE MR, McPRERSON 8aid 1=

“Sir, I oppose the motion which has been proposed by the Hon'ble
Mr, Das. I should like to explain briefly the point of view of Government
with regard to it. In my speech of 9th January [ explained to the
Council why it had been decided thon to proceed with the Orissa Tenancy
Bill 1 the present session. I pointed out that the Bill was the fruit of many
long years of consideration and that the present Council has exceptional ddvan-
tages in dealing with it, because it includes in1ts midst an extraordinarily large
number of members —official and non-official —who are intimately acquainted
with Orissa or have special interests in Orissa. 1f the Bill be passed in the
present session, it will have the benefit of their assistance and advice. If it.
be postponed, it will, to a very groat extent, be robbed of this advantage. I
also pomnted out that the tenancy law of Orissa has been beforo the public of
Orissa for the last six years—ever since, in fact, the Revision Settlement was
started—that an influential local comwittee was consulted in 1909 by the
Hon’ble Mxr. Maddox before the Bill was drafted, and that since its publication,
in July of last year, it has been circulated for opinion to local officers and
local bodies, The Bill wes thoioughly considered by them and has, indeed
been the chief subject of conversation in Orissa since its publication. Wo
have had valuable opinions and suggestions from all these local officers and
local bodies, and we have given them most patient consideration in Select
Committee for the last six weeks. The Bill is now ripe for consideration in
Council, and it seems to me to be pure procrastination to suggest that the
proceedings shall be stopped at the present stage and the Bill be handed over
for disposal to the Legislature of the new province.

“‘Thore can be no reasonable doubt that, had there been no sdministrative
changes ennounced in December last, the Bill would have been taken up in
the ordinary céurse of business during the present session, would have been
passed by the present Council, and would have been welcomed by all classes of
the Uriya community. What magic is there in the Delhi announcements that
appeals to the supporters of this motion? If the Bill be postponed on their
account, we stand to gain nothing and to lose much. We lose the advice and
assistance of many who know Orissa well, and the result is the postponement
for one or two years of a much-needed legislative measure which is on the
very {hreshold of completion, The administrators of the new province have
betore them the stupendous task of organizing the new administration. We
shall cast an intolerable buiden on them if we leave this legislation to them.
It is no question of a few months more or even of a year more. There
will be inevitable delays on account of references to the superior powers,
re-introduction of the Bill, republication for public criticism, fresh consi eration
in Select Committee, and it is safe to prophesy that at least two more years
will pass before Orissa gets the Tenancy Code of which it stands so much in
need. Meanwhile the prusent seiilement staff, whose services are required to
give effect to ceriain provisions of the Bill, will be disbanded. It will be
necessary in particular to reconsider the privileged land provisions of the Bill
hecause we shall be unable to act without inquiry on a record that is two gt;
five years old. The detailed inquiries into the facts of possession whieh
deprecated in my speech of 9th January will be unavoidable, willnecessitate

the employment of a special staff, and will stir up a lot of strife and%i
which 1t was the object of elauae’lﬁs, as amendedf)to avoid, andNupate
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“Jt n‘\naly be admitted that if the Bill is left over for the new Coupeil, the
aew Council will have more time for its consideration, It may take five fears
or even ten years over it. But what I ask is, can the people of Orissa afford to
wait longer for this legislation. They are crying out E)r the, adjustment of
their tenancy laws, and it will be & real misfortune to them if they aro kept
waiting longer.

“I must confess that I am puzzled to understand the attitude of mind of
the Hon’ble Member who has proposed this motion. Wo have been told by
him, in season and out of season, that Orissa is a distressed and afflicted
country, which has never been treated fairly by British administrators One
of its chief troubles. we are told, is that in tenancy matters it has been
-coupled up with Bengal to its prievous disadvantage  Although we may
not subscribe to the dark and gloomy pictures that have been drawn of Orissa’s
pa<t history by the Hon’ble Member, and although weo claim <ome credit
to British administration for its splendid achievements in Orissa, for the
peace and order which were evolved after the dark days of Mahratta
wisrule, for the careful administration of its 1evenue and civil law by a
succesgion of distinguished Collectors and Judges, for the care and industry
with Which its land records have been prepared, for its canals and ifs
embankments, its roads and its railways, and the general diffusion of prosperity
that has followed in the wake of tiiese grent public works, we do admut that
some confusion has resulted in the tenancy law of Orissa fiom tho joint
wp]jcation to it of Act X of 1859 and portions of the Béngal Tenancy Act.

e have wade an honest attcmpt to remove this confusion and to clear
up various points of difficulty and dispute that have arisen between landlord
and tenant, We belicve that we have the sympathy of the great mass of
the population—landlords and tenants alike—in canying through this
proposed legislation, and we fail to understand why this ieneficiont work
should be stigmatized by the Hon'ble Member as an additional grievance.
In whose interest, I would ask him, 1s this delay proposed? If he professes
to speak for the Jandlords of Orissa, 1 can only say that I have come in contuct
with many of them, and that all have assured me of their desire to see a self-
contained Tenancy Code provided for Orissa with the least possiblo delay.
There may be a section of the landlords who have been made acquainted with
the proceedings of the Select Committec and fancy that they may fare better
if tl.:l')e Bill be reconsidered in the new Legislature. They remind me of
litigants who apply to the High Court for transfor of their cases, when the
gvidence has been recorded, the arguments of counsel have been heard, and fear
18 entertained that judgmont wilk be unfavourable,

“Ifit is on behalf of the raiyats that the Hon’ble Mover professes to speak,
I claim to know at least as much as he does regarding tile wants and require-
ments of the Orissa raiyats, The revision operations of the last six ycars
have brought its officers into close contact with all the agricultural classes, and
the Council may 1est assured that the interests of the cultivators of the soil have

not been overlooked.

“For these reasons and for those that have been advanced by my hon’ble
oolleagues on the Council, I oppose the motion for postponewment and strongly
recommend that the Council take the/Report of the Seleot Committee and the
Bill as amended into consideration at/the next meeting of the Council,”

The Hon’sLe Mg. Das said:—

“Your Honour, the speeches that have been made by those gentlemen
who have opposed my motion, had been apparently made on a supposition
that I wae opposed to have an agragian Code, & selt-contained law, containing
all that is necessary to govern the relations between the different classes
having interest in land. 1 am not at all opposed to it. All that I say is that
the interests are of such a nature, and owing to there being these anomalies
26 regards the apf!ioatiun of the different Acts in the proviace, there have
been so many difficult questions to be solved, that it 1s not possible for this
Council, unless this Council’s leate of life has been extended by anything
which is not known to the public, to do justice to this question. The
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Hon’ble Mr. Maddoz has said that he has brought to the notice of the publio
certain irregulavitics which were made. No doubt he has done that, I
certainly edmire the Hon’ble Member's straightforwardness in doing that,
and not only that but also his solicitude that some compensation should be
made to those whose interests have been affected by the mi-takes of the
Settlement Department is worthy of anybody’s admiration ; but then, Sir, the
man who maEea a mistake is no doubt the person who can tell us as to where
the mistake has been made, and no doubt his suggestions as regards how the
mistake can be remedied are valuable, but the question, when he becomes
the sole arbiter of the situation assumes a dubious form. I really admire the
Hov’ble Mr. Maddox coming forward boldly and saying that these poo%le
should be compensated, just as 1 would admire the courage of a doctor, who
had been operating by mistake in such a way as to injure a vital part, to say
that he had made a mistake, but while certainly 1 would follow his advice: I
would say, ‘I will not allow you to be the arbiter of the situation ; 1t is much
better that your work should be judged by others.” A good deal has been said
that the volume of work, which has been gained by the application and labour
of men who have known Orissa so well, should not be thrown away. I gm sure
none of it will be thrown away. They have all been put on record, and conse-
quently they will pass on to the next Government. That is altogether an
erroneous argument.

¢ Another objection is that this Council has Hon’ble Members who are.
so well acquainted with Orissa, and the next Council might not have .men
who are likely to possces the same knowledge about the affairs of Orissa.
That may be so, but the administration of Orissa is about to be made over
to a new Government. It is not known what policy that Government would
adopt with regard to the administration of Orwsa. Are we not sitting here
actaally to decide what policy that Government should adopt when we under-
take to legislate a measure which effects the interests of millions of people—a
most important measure 1egarding an agrarian population of millions. How
should we know that that Government would actually like the idea of import-
mg legislative enactwents which are not to be found anywhere in the neigh-
bpurhood, but are to be found in Madras, Bombay and in the theories of those
gentlemen who have been drafting this Bill. »*

¢ Then the Hon’ble Member in chaige of the Bill has spoken for the
raiyats, 1 can very well understand that. When a raiyat has been making
his salom to a Settlement Officer in the mwufassal, and when the raiyat found
that the Settlement Officer deprived another of his rights, and made it over to'
him, he would neturally show confidence iu the Settlement Officer. Of course,
if the Bettlement Officers admit that they have done irregularities, it is no
wonder that they would please some people. The Hon'ble Member in
charge has claimed to be the raiyat's friend. This clsim is put forward by
ab official. But | suppose the poor raiyat kpnows the real sympathy of the
oﬁic{;al when he remembers the official treatment he gets in times of famine and
flouds.

“Then, Sir, it has been said that the Government of Bengal has treated
Orissa like a pet child, and therefore we expesct the best things from thie
Government. I do notknow whether this is the theory which the Govern-
ment of . Bengal entertains. That theory has not been entertained, b
His Gracious Majesty. 1f His Gracious Majesty thought that the Bengal
Government had treated Orissa as a pet child, certainly this adminis-
trative change would not have been brought about, Let me state to Your
Honeur thut when the Bengal Tenancy Act was paswed, though it was
contemplated that this would be introduced into Orissa at some future date, no
wan from Orissa was allowed s seat in this Council,

“I may also remind the Council that all Acts that have been passed in this.

Council with regard to Orissa have been ed without bod "
Orisea on this Council. pam anybody represonting

“ The Bengal T'enancy Act-was amended on two ar three ocecasions for the
purpore of osaryiag ous the revenue settlemeat in Orissa; therp was po eeat
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allowed to a member from Orissa. I know for oertain that even on that
occasipn nobody was appointbd to this Council by nomination. The only
instance when there has been a nomination to this Counecil is tho present one
when Government thought it fit to bring in by momination the public prosecutor
of the land, to prosecute a people give tlfam a bad name and a bad law,
just before handing thewm over to the new Government with a bad character,

“I do not know exactly what time this Counci! has at its command for
passing this Bill. Certainly, I should have been the last person to object to
this Bill being considered in this Council, if I knew that the time ar its
command was sufficient for the purpose. Of course, Yom Honour knows best.
1f I were allowed to discues the principles of this Bill, [ could point out to Your
sHonour that thero were mistakes evenin the definition. If all that is to bo gone
through, either the Council must be rushed or attention canno* bo paid to what
are called ‘legal objections’ raised by the contemptiblo class cillod lawyes,  If
we do not pay attention to the suggestions of that contemptible class, the result
will be whatevor may be the intentions of Government, the law comts will not
look the intention of the Government, and the Gov. rnment wmight find thut
after all¥its intentions have not been given effect to, —then thore will be
necessity of legislating again; and that is the danger nhead of us. 1 do not

* think that I should take up Your Honour’s time any more, but [ submit respect-
fplly that if the people of Orissa understood whitis good for them, 1f the
people knew what their rights were, then certainly these mistakes which were
done by the Settlement Department —unsetticnients made by settlement —should®
not have been allowed. I'he question is, do the intclhigent people,-—dv the
people who understand the provisions of the enactments, do the people who
appreciate the Hon’ble M. .\_IcPhers:m’s gonerous concessions, —do these people
bearing in mind the concessions which Government intonds to make,—do these
people think, after they have read the Biil and the form in which 1t is pro-
posed to be passed, that this law should be the best suited tor their purposes, I
should like to know what lawyers Lave been consulted on this point.
Certainly 1 a legislation of this kind lawyers must have a voice.
10 discuss certain things and to point out that theso provision
but of course Yomr Honour ruled that 1 was going hesi
not theretore possible for me to show how the irregulariti
which are to be found in the Bill have been remedied.

[ was going
will never do,
the point It was
and the mistakes

“The Hon’ble Babu Mahendra Nath Ray said that he found that there wcre
amomalies, and ho said that he had.special acquaintance with the Tenancy Act.
Of course I do not know the naturo and the extent of his exp®rionce, but I
found that he was arguing certain points which were perhaps new to him, as
the Hon’ble Maharajadhiraja Babadur of Burdwan siud certain words in the
Bill would be strange to the Bihar gentlemen in the new Council. [hey ma
be s0. The whole administration of Orissa will be strange to tho new Counil,
But this is not for us to decide. I believe that at least we will have this
advantage, that the new Government will look at it froman outsider’s point of
view and judge the work of the'Settlement Officer as an outsider would do,
and not be influenced by such opinions a8 have been put forwagd by people
who are responsible no doubt for the mischief done, and who now say that the
mischief is to be corrected in this way.

“ With these few remarks, Sir, [ beg to put the motion to tne v te.”
A division was then taken, with the following result :—

Ayes—8, Noes—31,
The Hoo’ble Maharaj-Kumar Gopal Saran | The Hon’ble Raja Kisor: Lal Goswari.
Nrarayan Singh. " M. R. T. Greer.

» » Rajs Rajendra Narayan Bbanja Deo. » Mr. D. J. Maopherson.
» Mr. Golam Hoseein Cassim Ariff ” :l'- E: {; Sfevmmon-uoore_
w Dr.Abdullsh-al Mamun 8abrmuardy "o " 4 Lh'p‘:mn

.. . » Mr, B. K. Finnimore,

" Mr &Iyld “’ul Abm ul, - Mr. C. A. Whi[:e.
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The Bon’ble Manlvi Saiyid Muhammad Fa- | The Hon’ble My, J. H. Kerr.
khrod-din. »w * Mr H.L Stephenson

" Mr. K. B, Dutt. " Mr 8 L. Maddox
,» RaiBheo Bhankar Bahay Bahadur W Mr B C. Mitra.
. Mr_ M 8. Das. ! " Me. 8B W. Kuohler

‘ % Mr L. F Morschead.

” fir Frederick Loch Halliday,
1 7 Mr. J. @ Cumming,

i Mr.C.E A W Oldham
. Mr. H. MoFPherson.

" Mshsraja Bahadur 8ir Prodyot
Kuma: Tagore, ¢

& Sir Fredenck George Dumayne.
” Babu Bhupendra Nath I3asu.
” Babu Janaki Nath Basu,

; Bir Byay Chand/ Mahtab
’ Mahara]ad]uru]a./ﬂhndur
of Burdwan,

" Maharaja  Manindra Chandra

Nand:
. Mr. J. G. Apoar.
o Mr Norman MoLeod,
" V1. F. 11, Stewart,

- M:, W.J, Bradshaw,

" Babu Hrisoa Kosh Laha

- Maulv1 S8a1y1d Zabir-ud-din,
" Babu Mahendra Nath Ray.

" Kbhan Bahadur Manlvi Sarfaras
Hossain Khan,

The following members were absent :—
The Hon'ble Mr, F A. Slacke,

. E. W. Collin

» Mr.J. H E. Garrett

. Kumsr Sheo Nandan [Prosad
SBingh

” Rai Sitanath Ray Babadur

" Lieut.-Col, G. Grant Gordon

” Babu Kirtanand Sinha

¥ Babu Deba Prasad Sarba-
dhikari.

' Mr. D. J. Reid.
" Rai Baikunthba Nath Sen
Bahadur
i Babu Braja Kishor Prasad,
- Mr Dip Narayan S8ingh.
i Babu Bal Krishna Bahay.
The result of the division was, ayes 9, noes 31, and the motion was
therefore lost.
Thke PrzsiDENT sgid :—

“Under rule 22(J) of the rules for the conduct of legislative business
the period of notice for amendments in the case of the Orissa Tenancy Bill
which will be taken u% at the next meeting of Council will be seven days.
Amendments on this Bill should, therefore, reach the Secretary to the
Council not later than 11 a,x, on the 13th March.”
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THE BENGAL MINING SETTLEMENTS BILL, 1911.

The Hon’ble Mr. Cumming presented the Report of the Select
Committee on the Bill to provide for the sanitation of Mining Settloments in
Bengal.

Heo said :—

“8ie, I beg leave to present the report of the Select Committee on the
Bengal Mining Settlements Bill. In doing so, I should like to recall to Hon’bla
Members the peculiar circumstances which gave rise to the legislation. The
Bill is primarily in the interests of the labouring classes at work in tho coal
mines, and secondarily in the interests of the mining industry. It was onl
after every possible measure under other Acts had been tried and had failed
that recourse was had to speocial legislation. The Indian Mining Association
had complained, and with justico, that whatever sanitary precautions might
be taken by any coal mine owner, these might all be nullified by the inaction
of a neighbour, who miﬁht be free from any control under the Mines Act; and
so the_Bill was designed to create in selected areas a local sanitary authority,
on whih both mine-owners und royalty receivers should be represented,
with pov‘or to deal with such and similar cases and to cxcreise gener:l sanitary
control

“The opinions which have been rcceived since the Bill was introduced
showed that it was defective in several respects; and in Beleet Committoo
constderable alterations have been made, the more important of which arp
mentioned in the report which is in the hands of Hon’hle Members, The
principlu kept in view is that the Bill should be as elastic and flexiblnas pussible,
in view of the diverse nature of the tracts in which the law may hereafter be
put m furce. To onc objeetion which hus been made that the Bill is not
suitable for dealing with a large water-supply schome, such as is contemplatod
in the Jharia coalfield, the answer is that the Bill was not designed to cover
such a scheme

 The crux of the whole Bill is the financing of the Mines Board of Health
which may be created in selected areas to be tormed Mining Settlements, Iy
is not unfair that the expenses should be borne by those connected with the
mining industry; but the difficulty was to find a common donominator betwecn
the charges on the coal mine-owners and the charges on the royalty reccivors,
It was at first proposed in consultation with the Indian Mining Association
that the charges should be levied from both classes in proportion to the road-
¢oss paid; this seemed a simple and intelligible method of caleulation. But
the mine-owners pay road-cess on profits, while the royalty ibecivers pay on
output. It follows that, if in a particular mine there wus no profit on the
working, the mine-owner would pay no road-cess; and hence would not con-
tribute at all to the sanitary charges. So the Committee of the Indian
Mining Association suggested that tho output ot mines should also form a basis
for calculation, The Select Committee after obtaining statistics thought that
the fair apportionment between the two classes as a whole would be nine-tenths
to mine-owners and one-tenth to rdyalty receivers; and further that amongst
mine-owners themselves the assessment should be according to output and
amongst royalty receivers according to road-cess. But, while trusting that
in the beginning the above proportion between the two classes may be main-
tained, the Select Committee have considered that the proportion betweon
these two classes should be fixed from time to time by Government.

“I'should like to take this further opportunity of expressing the thanks
of Government to the Indian Mining Association for the part which they have
taken throughout in advancing this legislation.”

The Council was then adjuurned to Wednesday, the 20th March, 1912, at
11 A, .

A. W. WATSON,

Offg. Secy. o the Bengal Leqislativs Council.
CarLcuTTa 5

The 12th March, 1912,
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P"””MW“ Counesl of dhe Lisutemant- Governir of Benjal assombled for the
purpose of making Laws and Regulations under the provisions of the Indign
Councils Acts, 1861 to 1907 (24 & 385 Wict, c. 67, 35 & 55, Viet. ,
¢ 14, and Ldw. VII,, c. 4).

Pre Council met in the Durbar Hall at Belvedere on Wednesday, the
20th March, 1912, at 11 A.m,

Present:

[l -+ .
The Hon’ble Sik Frenrrrex WiLniam Duge, x.cre, 2s.1, Lieutenant-
Governor of Bengal, sul.. pro tom, presiding.

The Hon’ble Mr. F. A. Svacke, 0.8.L, Vice Pesident,

X
The Hon’ble Rasa Kisort Lai Goswami,

The;Hon'ble Mz. R. T. Gruer, cs.L

The Hon’ble Mr. D. J. Macrnersox, .1k
The Hon'ble Mr. . W, Covrriv.

The Hon’ble Mr. C. J. Stevenson-Mooks
The Hon'ble Mr. E. P. Craryan.

The Hon’ble Mr. B, K. FIxNIMORE.

The Hon'ble Mg. J. H. Kegg, c1n,  »
The Ilon’ble Mr. H. L. Strruensox.

The Hou’ble Mg. S. L..Mml)nx, TR S

The Hon’ble Mg, G. W. KUCHLER, C.LE,
“*I'he Hon'ble Mz, L. F, MorsszAD.

The Hon'ble S1r Frrperick Locu Havuivay, Kt., M.v.0., ¢1 v
The Hon’ble Mk, J. G. Cumnine, C.LE.

Thé Hon’ble Mz, C. H. Boupas.

The Hon'ble Mr. C. E. A. W. OLpnAM.

The Hon'ble Mr, H. McPurrson.

.'Phe Hon’ble BaBu Janakt Nariz Bosk.

The Hon’ble Mauarasa Barapur Sir Propvor Kuuar Tacore, Kit.
The Hen'ble 812 Ftprrick G1.0R6E Dusayne, Kt

*The Hon'ble Kunag Sizxo NANDAN Prasan S1x6a,

The He'ble Basv Buueexpra Narn Haso.
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Bath of Allagiance. (207H Mazos,
Qurstions and Answers,
(Mr. Bompns ; Maulvs Saiyid Muhammad Fakhy-ud-din.)
The Hon'ble Rar Sita Natu Ray Bamapun,
The Hon'ble Lr.-Con. G. Graxt-GORDON, C.LE.

The Hon'ble Sk Brsay Cuaxp Manras, x.c.s.1., K.CL¥.,, 1.0.M,, MAHARAIA~
DHIRAJA BAHADUR oF Buxpwaw,

The Hon’ble Manaray-Kum:r Gorar SARsN Naravan Sinea,
The Hon’ble Basu Kirtananp SinHa,

The Hon'ble Rasa RaseNpra Naravan Buansa Deo,
he Hon’ble Basu DrBA PRASAD SARBADHIKARL

The Hon’ble Mr. J. . Apcar.

The Hon’ble Mz. Norman McLron

The Hon’ble Me.. ¥, H. Stewaxr, c.LE,

The Hon'ble Mr. GoLsym HossLiN Ca<siy ARire,

‘The Hon’ble Mi. Saryip Wasr AHmap.

The Hon’ble MauLvi Sarxip Munammap FARHR-UD-DIN,
‘The Hon’ble BaBu Hrismikpsn Laua.

The Hon’ble MauLvI Saivip ZARIR-UD-DIN,

.The Hon'be Mz. D. J. Rui.

The Hon’ble Ra1 SHEeo SuangAk Sanay Banapcr.

The Hon’ble Mg, Mapuu Supan Das, c.LL.

The Hon’ble Ra1 Baikun1iis Natir Sty BAHADUR,

The Hon’ble Kuax Banasur Mavrvi Sarraraz Husaiy Kuan.

OATH OR AFFIRMATION OF ALLEGIANCE.

The How’ble Mr, Bompss made the prescribed oath of his allegiance to

the Crown.

QUESTIONS AND ANSWERS,

NEW BUILDING FOR TU) PATNA COLLEGIATE SCHOOL

The Hon’ble MavrLy: Saryip Muvnammap FAkER-UD-DIN asked :—

I. (a) Is the Guvernmeént aware that the term of the lease of the house

which is rented for the accommodation of the Patna Collegiatc Scheel at
Bankipore expites within & few months ? '

(0) Is the Government aware that the owmer of the house has declined

to renew the lease ?



o) Questions and Answers. ,50
‘(M. Kerr ; Madlvi Sasysd Muhammud Fakhr-ud-din ; My, Stevenson-Moore,)

) (e} Will the Government be pleased to state whether it has mad
arsangement for the locatioll of the Patna Collegiate School elae::h:]r: a“?t?;
the expiry of the term of the prescut lease ?

(d) I s0o, will the Government be pleased to state what arrangement has
been thought of ?

(¢) Will the Government be pleased to state whother it has already made
any' provision in the Budget for the construction of a building for the Patna
Collegiate School ?

(/) If not, will the Government be pleased to state wlether this matter
has boen kept in view in preparing the Educational Budget for the new
Province of Bihar ?

‘T'he Hon'ble Mg, Kexr replied :—

(a) & (3) “ CGovernment is aware that the term of the lease of the
house, which is rented for the accommodation of the Patna Collogiate Schi ol at
Baukipore, expires on the 31st July, and that the owner has declined to renew
the leqse:

(¢, & (d) No arrangement has yet becn made for the location of the
school after the 31st July, but the Inspector of Schools is endeavouring to
secure a suitable house for the temporary use of the +chool.

. 18) & () No provision has beer made in the budget” for 1919-13 for the
eonstruction of a building for the Patna Collegiate School. The selection of a
suitable site has been under consideration, but must be left over for tl.e decision
of tho Government of the new provinee of Bihar and Orissa.”

PRESIDENT OF THE BENCH OF HONORARY MAGISTRATES AT BARY.
he Hon’ble MauLvi Sarvip Munavmap Fakur-un-piv asked :—

LL  (a) Will the Government be pleased to state whother a Junior
Honorary Magistrate has been appoiated President of tho Bench in the Barh
sub-division of the Patnn district, in preference to a Senior Honorary
Mugistrate with second class powers ? If so, will the Government be pleased
to stute the reason for such appointment ?

() Will the Government be pleased to state whether any, and, if so, what
special qualification is necessary for such an appointment ?

The Hon’ble Mg. SteveNson-Moore replied : —

(a) ¢“ The present President of the Bench of Honorary Magistrates at
Barh was appointed in 1903 and has ever since performed the duties satisfao-
torilv. He was vested with second class powers and the power to sit singly
in 1909. It is true that there is another Honorary Mugistrate who has
exercised similar powers since 1901, but in 1903 it was decided that he was
less well qualified for the post of President than the Honorary Magistrate
who was then appointed to it and has now held it for more than eight yeurs.

(5) The rule under which Presidents are appointed is as follows :—

* ¢ The Chairman of the Bench for the time being shall be the Magistrate
of highest powers present at a sitting, Wlere two or more arc
of equal powers the Bench maf elect 1ts own Chairman, provided
always that it shall be in the discretion of the Mugistrate of the
district to appoiut the Chawrman for each time of eitting, or
generally.” ”

DECLARATIONS UNDLR BECIION 81 OF THE CODE F CIVIL PROCEDURE (ACT V
_ - O 39t B),
'he Hon’ble MavrLvr Barvio MuBauMaD FARAR-uD-DIN agked i~

111. (a) Has the attention of the Government been drawn to e tion 61
of the Code of Civil Procedure (act V of 108)?



80 Questions and Answsra, (80re Mazédd
(Mr, Kerr ; Maulod Saiyid Mukammad: Fabhend-din; Mr. Stvemson-Mosve.}

®) Will the Government be pleasad to state whether it has made any
-decluration, as permitted under the above section, *either by general or ey
special order ?

(¢) If not, does the Local Government propose to take early steps in
that behalf ?

The Hon’ble Mg, KEkrk 1eplied :—

(a) * Government is aware of the provisions of section 61 of the Loae
of Civil ’rocedure. Its attention has not been specially drawu to them by any
one except the Hon’ble Member.

(b) No deédlaration has been made by Government under the section.

(¢) The subject will be noted for the consideration of the new Govein-
ment, but this Government is unuble to commit it to any kind of action.”

APILICATION> UNDER BRCTION 168A OF THE BENGAL TENANCY ACT, 1485
(VIIT OF 1885).

The Hon'ble MauLv: Sarvip MumaMMAD FAKAR-UD-DIN asked :—

IV. (a) Will the Government be pleased to state whether any application
upder section 158A of the Bengul Tenancy Act (V111 of 1885) has been
presented by any lundlord in this Province? .

(8) 1f so, how many such applications have been filed, in what areas, and
with what result ?

‘The Hon’ble Mr. Kenrr replied :—

(a) & (#) “Since section 1584 of the Bengal Tenancy Act® was
passed in 1907, eight applications have been received by Government for the
extension of the section to different estates., Of these estates, one was in
Chaniparan, one in Monghyr, one in Gaya, one in Shahabad, one in Jessore,
one in Patna and two in Muzaffarpur. All the applications were refused by
Government, because the necessary conditions were not fulfilled.”

APPOINTMENT OF BIHARIS IN THK SKCRETARIAT OF THE NEW PROVINCK,

The Hon’ble Maurvi Samvip Musamman Faxknr-un-piN agked :—

V. (a) Willthe Government bo pleased to state whether applications
have been invited from Biharis for appointment in the Secretariat of the new
Province ?

{8) 1f so, will the Government be pleased to state whether the Dirixional
Commissioners of Bihar, Chota Nagpur and Orissa have been authorised to
invite such applications and to enrol the names of suitable candidates ?

The Hon'ble MR, Stevensox-Moore replied :—

“The attention of the Hon’ble Member is invited to the reply given
to Questions VII (¥ to (¢, on the rame subject which were put by the Hon'ble
Babu Braj Kishor I'rasad at the Council meeting of the 2B8th Febivary last

APPOINJMENRTS IN THK SU3ORDINALIE JUDICIAL AND KXECUTIVE SakVICKS
IN BIHAR, CHOTA NAGPUR AND ORISSA.

The Hon’ble Mavrv: Saiyip MusaMmAD FAKHR-UD-DIN adked :—

VI. (a) Will the Government be pleased to state the number of appoint-
ments  which will be avaifable for Munsifs, Subordinate Judges. Deputy
Magintrates and Sub- Deputy Magistrates in Bihar, Chota Nagpur and Oris-a
separately ?

——— i — T e —— A — - — . e, - —— & —



1‘.12.] Queslions and Answers. A1

'[ Mr. Stevenson-Moore ; Mr, Golam Héssain Cassim Ariff ; Mr. Saiysd Wusi
Ahmad.] :

&) Will the Government be pleased to state how may Biharis and Uriyas
g T A z . y
are servm% in Bihar, Chota Nagpur and Orissa, and how many in other parts
of Bengal ;

The Hon’ble Mr. STEVENSON-Moore replied :—

‘ ‘(6) & (b) ** Phe Hon’ble Member is referred to the reply to be given

to Question No. VILI (a) to (9) to be usked by the Hon’ble Mr. Saiyid Wasi
Ahwad.”

FORMATION OF NEW CUDRES FOR THE NEW P «S3IDENCY OF sENGAL.

The Hon’ble Mr. GoraM Hossaix Cassiu Arirr, on behalf of the Ilon’ble
Dg. ABDULLAH-AL-MAMUN SUHRAWARDY asked :—

VIL. (a) Will the Government be pleased to state what principles are
being followed in determining the position of individual officers of —

1, the Indian Civil Service,
(#9) the Provincial Executive Service, and

(#45) the Subordinate Civil Service, respectively, in the cadres which
are to be formed for the Presidency of Bengal ?

(b Has thoe attention of the Goverument been drawn to the fuet that in
recent years promotion has been more rapid in Hastern Bengal and Assam than
in this Province, with the result that a large number of oflicors sorving in
Eastern Bengal have attained to higiner grades than their seniors in service in
this Province ?

(¢) Is the Government aware that if, in the new DPresidency cadre, the
officers in Eastern Bengal referred to in question (8) are allowed to retain
their present grade, it will greatly retard the promotion of many officers in
this Province who are senior to them in service, and who, in some cases, will
have little chance of promotion in future ? )

The Hon’ble Mr. Strvenson-Moorr replied: —

“The difficulties to which the Hon’ble Member has drawn attention
have been experienced in areanging the division of the cadres.  Officers of the
Indian Civil Service will be placed nccording to their relative soniority before
the 1905 partition or, if appointed subsequently, according to the India Offico
Jist, With regard to the Proviueiul Civil Service and the Subordinate Kxecutive
Service, no officer will loose grude promotion already given, but within their
own grades officers appointed prior to the 1905 partition will be placed in the
same relative seniority as before. ‘This principle will, however, admit of
exceptions due to success or failure at the departmental examinations, to
specini promotion, ete. The position to be taken on promotion by officers thus
placed in grades lower than their juniors will be u matter for decision as
each individual case arises.”

APPOINTMEAT OF BIHARIS IN THE VA«IOUS SERVICES IN THE NE v PHOVINCE.

- 'T'he Hon’ble Mr, Saivip Wast Aumap asked : ~

¥1II. (a) Has the attention of the Government heen drawn to the
following passage in the despatch of the Government of India, dated the 25th
August, 1911, and published in the Gazette of India Kxtraordinary, dated the
13th December, 1911 P:—

 The cry of Bihar for the Biharis has frequeptly been raised in conncc-
tion with the -confirment of appointments, an excessive number of offices in
'Bihar having been held by the Bengalis.” '

b) If so, will the Government be pleased to state whether it intends to
aliot to Biharis as muny posts as are practicable in the various services in the
new Provinee ?



62  Questions and. Anawers, (2018 Magosy
| Mr, Stevenson-Moore,

(¢)WWill the Government be pleased to state the number of gazetted
appointments held by Bibari and Uriya officers in the various services under
tEe present (Government of Bengal ? '

(d) What will be the total number of such appointments in the various
grades required for the new Province of Bihar, Chota Nagpur and Orissa ?

(¢) Will the Government be pleased to state how many of the appoint-
ments, ordinarily reserved for members of the Civil Service and open %o
members of the Provincial Service, will be allotted to Bihar ?

() It appears from the Civil List that 217 Deputy Collectors are serving
in the five Divisions which will form the new Province of Bihar. In other
words about two-thirds of the total number of Deputy Collectors, serving at
present in the Province of Bengal, are employed in Bibhar. Will the Govern-
ment be pleased to state whether it intends to observe at least the same pro-
portion in allotting posts of different grades to Bihar? _

{9) Will the Government be pleased to state whether it intends to move
the High Court to observe the same principle with regard to the Judicial
Service ?

The Hon’ble M. STEVENsoN-MooRE replied :—

(a) “ The answer is in the affirmative,

(3) Practically sall the Biharis and Uriyas already in service have been
allotted to the new province. The selection of any additional officers who
may be required to fill vacancies is not within the competence of this
Government.

(c) A statement which gives the information required for the Executive
and Judicial branches of the Provincial Civil Service is laid upon the table.
If the Hon’ble Member so desires, a supplementary statement for the Gazetted
officers of other Departments will be furnished.

(d. The total number of officers in the various grades of the Executive
Branch of the Provincial Service in Bihar and Urissa will be approximately as
follows :-—

First grade . 4
S8econd ,, e O
Third - - 12
Fourth ,, - . .. 86
Fifth - e 03
Sixth - —_ e 04
Beventh ,, ... 89

Similar information for the Judicial Branch is not yet available,

(e) No final decision has yet been arrived at with regard to the allotment
of appointments reserved for members of the Civil Service but open to
members of the Provincial Service,

() & (g9) Government fcllows the principle of meking the allotwent of
Provincial Service officers to the two new Erovinces with due regard to the
number of posts actually to be filled in each.”

STATEMENT REFERRED To BY THE Hon’sLE MR. SreveEnson-MOORE IN HIS ANEWES TO
Quastion No. VIII (¢), askep sy TR HoN'six Mz, Saivip Wasr AuMap a7
TRE Counor Mexrine of Tae 2018 Marcs, 1912 o

Number of Bihari and Uriya Deputy Magistrates and Depuly Collectors, Subordinate Judges

and Munsiffs.
Deputy Collectors mi %1:;‘:: : '.;.', g
Subordinate Judges ... { %irti';:is - = ' Nlﬂ,
Munsiffs ... ‘ %’,’f;’.’.’ *g



1912.] Questions and Answers, 63

Rai Baikuniha Nath Nen Bahadur ; Mr. Stsphenson ; Mr, Kerr ; Babu Bhupohdra
Nath Basu ; Mr, Chapman.] /

B8TEEPING OF JUTE'IN THR RIVERS SITUATED WITHIN THE LIMITS OR THANA
JHIEARGACHA, IN THE DISI'RICT OF JESSORE.

The Hou’ble Rat BAikunTtEA NATH Sen Bamabur asked :—

1X. Will the Government he pleased to state what action has been taken
on the representation submitted on the 23rd September. 1911, by Baba
Jogendra Nath Ghose of Ballah, in which that gentleman protested against the
steeping of jute in the rivers situated within the limite of thana Jhikargacha
in the district of Jessore?

The Hon'ble Mr. STEPHENSON replied :—

“Tho pefition was sent to the Commissioner of the Presidancy
Division, as the matter is primarily one for the consideration of the local
officers, and they should be applied to before such a matter is reforred to
Government.”

APPOINTMENT OF A JUNIOR OFFICER AS ADDITIONAL INSPECTOR OF 3CHOOLS
IN THE PRESIDENCY DIVISION,

The Hon’ble Rar BaikustHa NaTH SN BAHADUR usked :—

. X. (a) Is the Government aware of the circumstances which have led to
the temporary appointment of a comparatively junior oflicer to the post, of
Additional Iuspector of Schools in the Presidency Livision ?

(8) 1f not will the Government be pleased to inquire into the matter and
consider the claims of the officers superseded ?

The Hon’ble Mr. KERR replied :—

(a) ** It is presumed that the Hon’ble Member is referring to the case
of Babu Sripati Mukherji, who has recently been appointed officiating Addi-
tional Inspector of Schools in the Prestdency Division. Government is aware
of the circumstances which led to that appointment. :

(&) Three officers were superseded in the appointment, of whom two had
already been passed over for ordinary grade promotion on account of unsatis-
factory work, while the third was on his third extension of service and was

,not considered suitable for the post. Government does not propuse to take
any further action in the matterd’

L ]
ANTICIPATED DIVISION OF THE CAGRE OF THE PROVINCIAL JUDICTAL SERVICE.

The Hon'ble Bau Baurenpra Naru Basu asked :—

XI. (a) Hus the attention of the Government been drawn to the article
which appeared in the editorial columns of the Bemgalse of the Sth March,
1912, regarding the anticipated division of the cadre of the Provincial
Judicial Service ? )

. (b) Is the Government aware that, if that division follows the lines of the
existing cadre, the proportion of Subordinate Judgesto Muusiffs in the new
Provin;e of Bihar will apparently be L: 3°4, while in Bengal it will be
1:5°8

(¢) Will the Goverament be pleased to state what steps are being taken
to equfilise the prospects of Munsiffs in Baugal with those in Bihar in the
matter of their eventual appointment to the post of Subordinate Judge?

The Hon'ble Mg. CrapmaN replied :—

(a). * The answer is in the affirmative.

« (b) & (¢) The (Iovernment is in correspoudence with the [igh Court
regardiog the formation of separate cadres for Bengal and Bihar. The points
referred to by the Hon’ble Member have received and will zontinue to receive

careful consideration.”



64 The Orissa Tenancy Bill, 1912, [20Ts MarcH,
[Mr. H. McPherson.}
¢

THLE ORISSA TENAXCY BILL, 1912.

3. The Hon’ble Mr. H. McPherson®* moved that the Report of the
Select Committee on the Bill to amend and consolidate certain enactments
relating to the Law of Landlord and Tenant in the districts of Cuttack, luri
and Balasore in the Orises Division be taken into consideration.

He said :~ -

1 do not propose to weary the Council orto waste its time by going over
the Bill once more, or by explaining the amendments thut have been made in
the original Bill by the Select Committee. 'I'hese have been set forth clearly
in the Report and will come under discussion when the amendments in
Annexure A are taken up. In view of the proceedingsat our last meeting,
wheu a motion to the effect that ¢“the Bill and the Report of the Selent Committee
thereon be not coneidered in this Council” was lost by an overwhelming
majority, I take it that the present motion is purely formal and will be
passed as a matter of course.”

The motion was put and agreed to.

4. The Hon’ble Mr. H. Mec! herson also moved that the clauses of the
Bill be considered in the form rccommended by the Select Committee. ./

He said :—- .

. “This also is a formal motion which has been accepted® in
anticipation by the Hon’ble Members who have moved amendments to
the various cluuses of the Bill. 1 will not detain the Council, except
to make a few general remarks regarding the amendments that have
been filed. 'Lhey are 268 in all, Hon’ble Members will not, I hope, be
appalled by their number. Many of them are duplications. many are
formal and consequential, and many, I hope, will be withdrawn,t when it is
explained that they are bused on misapprehensions, Nearly one hundred have
been put in by llon’ble Members from Bihar and it is difficult to understand
what is the cause of the lively interest that hus been taken in the Bill by them.
All the debatable ground of the Bill has been covered by the amend-
ments filed by the Oriesa members, and, if I may be allowed to use
a bomely phrase, the Orissa members are old enough to take care of
themselves and do not appear to require the helping hand of their Bihar
brethren. Where the bibar amendments do not cover the same ground
as the Orissa amendments, they betiay an imperfect acquaintance with
the local conditions of Orissa, which wust be almost embarassing to
those whom they sie professedly designed to help. If the Bihar amend-
ments be deducted, and also those anmendments which are either identical
or consequential, the number wiich calls for serious consideration will be found
to narrow down to about 100 and to centre round the five or six points which
I mentioned at our last meeting as the principal subjects of the notes of dissent
filed by membeis of the relect Comumittee. These are—(1) the registration of
tranefers of tenures and occupancy-holdings, (2) the provisions regard-
ing proprietors’ private lands, (3) the treatwent of produce-rems, (4) the
avsesement of reclaimed lands, (5 ) the protection of communal lands, and (6) the
maintenance or peiiodical revision of irecords The first of these alone Las
more than 6U amendmcnts attached to it, and, 1 am glad to say that, with
regard to it, we have found a solution § which is considered satisfactory by
the members chiefly concerned, and which, if accepted by the Council, will
obviate a lot of tedious discussion,

“ With this preliminary explunation, which I hope will be received with
relief by Hon’ble Members, I will ask the Council to aceept the present motion
and pass on to a considerativu ot the améndments in detail.”

The motion was put and agreed to.

® The Hon'ble Mr. McPherson was the member in ebarge of the Bill, but wae asuisted in his duties
at various stages by the Hon'ble Mr Kerz, the Hon'ble Mr. Cumining, and the Hon'ble Mr, Chapman,

+ Ouly 80 amendments were actually debated.

1 Bee the Hon'ble Member's speech on pages 87 and 8.



NDi2.) The Urresa Temancy Bill, 1918, 66
(Mr. M. 8. Das.)

Clause 3.

Amendment The Hon'ble ‘Mr. M. 'S. Das moved that tne following be substituted
lo. L% for clause 3 (2, namely—

* Bajinfti lands mean lands, the title to hold whish on special torms of
revenue assessment having been declared invalid by the Cuttaock
Land Regulation of 1805, the Bongal Land-revenus Assessment
&‘Rasumvd land) Rogulation, 1819, or the Bengal Revenue Free

ands Regulation, 1825 ; the suid lands were assessed in the course
of a settlement of land-revenue at a jama fixed for the term of
that settlement.

“ Buyiaftidar means & holder of bijiafti land, who was recordei in the
record-of-rights published under Chapter X of Act VII] of 1885%
between the years 1891 and 1900, or between the year 1908 and
the commencement of this Act, as a dajia’éi tonure-holder or
bajiast: raiyat according as he cultivated the lands through tenants
or cultivated them himself,”

He said : —

“8ir, before [ proceed to refer to the amendnent, I shall, with Your
Hgnour’s perwmission, just speak two or three sentenced with regard to the
remarks which fell from the Hon’ble Memberin charge of the Bill. He complains
that the Bihar members are taking a lively interast in the provisions of the
Bill; for the duty of fighting or being slain by the Hon’ble Member in charge
of the Bill should devolve on two members ¢ who can take care of themselves,’
I eannot say that both of them are old enough to take care of themselves, With
rogard to my present amendment, Sir, we ave not fighting for anything which
Government does not like to give or tho people like to have. We are ngreed as
to what showld be given. The ouly point of difference between us 18 how it
should be given, aud the form in which it should be given. 1 contend
shat tho formm in  which the remedy to bajiaftidars s propused to be
given in’ the"Bill will not pass the right actaally. It will remain
a dubious point to be decided afterwards by the Courts, und Courts,
8ir, are after all Courts of Law, and novody can possibly predict what
the decision of a Court will be on a perticular pomt of law. Therefore my
contention in this Council ie*that the form in which it is propored to relieve
these men should be such as wottld remove &ll doubt. Now, it is admitted that
the byjiaslidars were people who held land revenue frée; they claimed
to hold it revenue free at the first settlement of Orissa, when their title to
hold revenue frece wus questioned and adjudged, and afterwards it was
found that they were not entitled to hold it revenue free or on a pnrti-
cular percentuge of revenue, and then they were assessed. Now, this should
be borne in mind, Sir, that what was assessed on themn wan the revenue, 1.6.,
there was a contract between the Governmont and these people, and
they had a proprictary right in the laud. I »should not h ve fought
for these people if they numbered only a few hundreds. These Swopie
bold Jands which is equal to one-sixth of the total cultivated area and they
pay 7 or 8 lakhs of revenue. They form an important cluss. Well, what
wus done during the last revenue settlement was that their status was altered
under the Bengal T'enancy Act.t The Bengal T'enancy Act,t Sir, has always
been responsible for the Bengal tendoncy of all your more recent
agrarian legislation in Orissa. 'The result is that that theve bujiaftidurs have
heen made to fit in with the definitions in the Bengal T'enancy Act.t It
is something like putting & round man into u square hole. I do not know
whether anybody has actually tried the exporiment.

- — e B e

# This and the following numbnrs refer to the senal number of the amendments set vut 1n Annexure
A to the Last of Business laid upon the 1able.

ti.e, Act VIII of 1885.
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-—Rﬁw, the course whish was adopted made the consequences disastrous to
these people. Their rights suffered end Government saw it, and this is
very graphically described in Mr. Maddox’s letter; and 1 reitcrate the
sentiment to which I gave expression the other day that I do admire and
;l)prociate, not for myself but on behalf of these thousands of people,

r. Maddox’s staterent that some mistakes have been made in dealing with
ian matters in Orissa in the past, that some rights may have been preju-
diced, and that he is anxious to do justice to the people of Orissa. There is no
difference between us there. I say I admire this spirit in Mr. Maddox, and I
hope that he may live long to associate this consciousness of human infirmity
with a keen sense of justice in sti)l higher offices than the one that he now fills,
But then the question is, what is being done now? The dagiatidar ie made
in some cases & raiyat and in some cases a ‘tenant’ and this fact is recorded
nnder the Bengal Tenancy Act.* Mr. Maddox, in his letter aated the 6th
April, 1909, says:—

¢ The bajiaftidars coraplain that they are by origin proprietors and not tenante. Historia
cally this is true. In the settlement of 1837, and again 1n the eettlement of (890 aud 1900,
although (Government fixcd their rents for the terms of each rettlement they were vrdered to
pay for their lauds (where the ares was le-s tuau 7% scres), through the proprietor or
proprietary or sub-proprietary tenure-holder, to #overnment., and these payments have buen so
made without olyection for the last 70 years. 1t must, however, be remembered that, origin-
ally, under clause 22, iiegulation X 11 + of 1879, the retenue, not the rent assessable on these
tenures, was declared to belong to Government. The bupufis iars are not, therefore, by oriyu at
any rate, tenants within the meanmg of section 3 (8) of the Bengal Tenancy Act,* becanse’the

son (proprietor o1 prop.ietary or sub-proprietary tenure-holder) under whom they now
old does nct ¢ own’ the bapasfts lands. This is also very clearly shown by the fact that
where the resumed grant exceeded 75 aores, a separate estate was created in 1857 and the
holders paid revenue direct to (overnment. Moreover, in the 1837 settlement, the
samindar retained only oolleotion expenses and handed on the whoie balance (without
deduction for malikkana ur proprietary allowanee) to Government, and although in the
sottlement of 1840-1900 the zamindar was allowed to retain the rame percentage of the
bapfty aseets as he retained of the raiyats’ assets, he was permitted to do so only because
the bapflidars had in the ﬁnst paid pepper-corn rents, and beoause it was thought that,
without such & conceseion, the rente enhanced at tnat settlemeut could not possibly be
colleoted. On the other hand, they (except the holdurs of 75 acres an't more) have, as
already stated, made payments tor their lands to zamindars for 70 yeurs, and therr lands
have been included within the areas oi the estates of zamindars for the whole of that
iod. Possibly, therefoie, 1y the custom of deeling therewith, their interests have now
me tenanoies. Never heless, it seems to me thal something should be done 10 order

to preserve to them theu rights in their property i s 7

¢ Then, further on, Mr. Maddox says that.ander the settlement of 1890 to
1900, some of them have been recorded as tenure-holders i accordance with
the provisions of the Bengal T'enancy Act.* The effect of this has been to
reduce them from the position of tenure-holders to raiyats puie and simple,
more especially as their holdings have been distributed exactly as have shosc
of other tenants. They have thus suffered material injury in the following
way : Zamindars are now ¢ieating thom as ordinary tenants, not perniitting thej
transfer of right on payment of sa/ams, and s0 on. 1 admit, Sir, that there is
anxiety on the part of Government to compensate and to restore them to their
former position, but the attempt here made is doomed to failure. For the Bill
puts the wmatter 1n this forwm :—

4% Bagigfiidar’ means & person holding lands the title to hold which upon special terms
was deolared 1nvalid by the Cuttack Land-revenue Regulation, 18056, the Bengal Land-
revenue Assessment (Resumed Lands) Regulation, 1819, or the Bengal Revenue-free, Lands
Hegulation, 1825, and which has been assessed, in the course of & settelement of land-
revenue, at 8 rent fixed for the tarm of that settlement; and includes also the sunocessors
in interest of such a person.

“ Now it will be seen thut the word ‘rent’ is used. 'I'hat means that the

¢ bayiaftidar ’ holds the positicn of a tenant, and consequently it is ignored that
he formerly stood immediately under Government and that revenue was

® .. Act V111 of 1888,
t ¢ o., the Oustack Land-revenue Regulation, 18ub.
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assessed on him. Mr. Maddox’s letter says ¢ loss of rty.) W '

tenant have? 'I'enants havgno other rigljlrt in land eg:;ﬂe tlsj:s righth:; orﬁ?;;::n >
TRen again, we find that there hus been an anomsly in that the same class egf
pe_ople in some instances have been called tenure-holders and in other cases
raiyate. But an attempt is made to reconcile this in clause 6, which runs thus—

4 (5; every bajiaftidar who is recorded, in any record-of-rights finally published under
Chapter XI or under any other law for the time being in foree, or in an
Land Records published and finally framed under Chapter XII, as a tenure-
holder, and his suocetsors in interest, shall be deemed to be a temure-holder
for ull the purposes of this Act;

" \W) every oajiaftidar who is recorded in any such record-of-rights or Land Records
as & raiyat, and his sucoessors in interest, shall be deemed to be a tenurs-
holder for the purpouses of sections 134 to I3C and 91, and a raiyat for the
purpioses of all otner seations of this Act ; and

“(#i) every sub-pioprietor shull be deeunied to be a tenure-holder tor the purposes of
seotions IS4 to 13C, 91, 92, and Chapter X Vi1, and to be a permanent tenures
holder for the purposes of section 67"

“Now, the same man assumesa dual capacity. 1le hecomes for certain pur-
poses a tenuie-holder, and for certain other purprses a raiyat, In the matter of
transfers, what right has a raiyat ? The raiyat has only the right of occupancy to
transfer. Well, he transfers it in a deed in which he calls himsolf a teaure-
holder. Now wnen a r'ght of occupancy comes into theé hands of a tenure-
holder, it disappesrs by the doctrine of merger. What becomes of Jthis
doctrine of morger then? A man occupying a higher status purports to sell a
right to a man under him; he cannot do any such thing and he therefore sells
nothing. We cannot do away with the doctrine of merger, unless we suy
we will disregard all established principles of law and introduce this new
prineiple here. What becomes of the position of the zamindar when lands
get into his hands in which a right of occupancy subsists ? Therefore the only
way to do away with the difficulty «which arose out of an attempt to
squeeze the bdajiajtidars, ns it were, into the definitions of the bengal
Tenancy Act) is to do away with the Bengal Tenancy Act.* These definitions
were never meant for this class of people : they are u separate class—I say,
treat them separately, and muke the definition such as to show their origin.

“I have becn given to undersiand that, though the bajiaftiaris recorded as
a raiyat, there is some entry, to show thut heis not an ovdinary raiyat but »
bapafti raiyat; consequently these people form a separate class of raiyats by
themselves and a scparate cluss of tenure-holders by themselyes, and they ought
to be left as such. If we do not do that,—though it mey be the intention of
Governuent to compensate them for the wrong that I say has beeu done to
them,~the intention will not be carried out by mesans of the definition in the
Bill, because, if the definition is one in which thelr origin is lost, the Law Courts
will not go on to inquire into what was the intention. 'This letter from Mr.
Maddox, whatever soight be it« valus here, will havo no valuein & Court of Law,
becauso a Court of Law will nower construe an enuctment in the light of the
intention of the Legislature or the inteution of Government. The intontion
should be inferred from the wording of the Bill 1 do not mean to say that I
arrogate to myself such knowledge of law as to say that my amendment
is perfect. I um quite willing to be convinced that a slight alteration here or
there is necessary; or let the whole thing be done away with and let another
amerfdment be made. But all that I say is that it should be left bevond doubt
tbut the definition should be suchas will show the origin of these people, that
they were not raiyats, and that they were actually men on whom Government
revenue had been assessed. And if they pay their revenue to the zamindar, it is
becayse they hold a small quantity { Emd. This is done for convenicnce in
the collection of reveyue. suggestion, of course, will require consequential
»emendments throughout the Bill, and theee have been suggested.

* i&, Aot VIIIof 1888,
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An} then with 1egard to clause 6, to which I have drawn the attention of
Hon’ble Members. That clause speaks of every Myjiaftidar who is recorded,in
any record-of-rights finally published under Chapter XI. Chapter XI of course
is & part of this Bill. Up to this time there has been no record ; when this Bill
comes into force there will be a record. Kuther, clause 6 says ‘under any
other law for the time being in force,” What that means 1 do not understand ;
whetber it means any other law, subsequent to this date or prior to this date,
hitherto in force. I do not know. [ do not understand what is meant by ‘any
other law for the time being.! It may mean any law in force when these men
were first recorded The ¢ record-of-rights’ is nowhere defined, A ¢record-of-
rights’ can beany puper which records the rights of a party. 'TI'hus ‘record-
of-rights’ may mean a settlement of records of the eaily British administration.
In Orissa these records would show the names ot people whose lands have
been assessed, an therefore the definition in the Bill is defective On these
grounds 1 do sincerely hope that there will be a sincere and serious attempt to
see that the intention of Government is carried out with some attention to
what the decisions of the Law Courts ure likely to be.”

The Hon’ble Mg, H. McPuERson said:—

“This is one of a series of amendments on the sabject of bosaftidare
which bave been moved by the Hon'ble Mr Das. The others are numbers
11, 18, 128, 152, 1586, 222, 253, 257 to 261, I oppose them, partly because
they are entirely unnecessary, and partly because they ure not likely to be
aavantageous to dajiafzidars but rather tie roverse. 'I'his particular amendment
refers to the definition of bajfrftidar. The first portion of the amendment
makes no real difference in the definition. Ihe second portion 18 based
on n misapprebension regarding the nature of the distinction which
was drawn at the last Revenue Settlement betwcen a bdajrarizdar tenure-
holder and & bdujpiuslider raiyat; and here I may 1emark that every bgjiaftidar,
whether tenure-holder or raiy at, has been clearly 1ecorded in the ssttlement
records as a bajiaréidar. ‘The classification #s tenure-holder or 1aivat is an
additional deseription; the werd bapaftadar 18 1n no case left out. There is
nothing iu the record which can cloud or obscure the name or the origin of
the right, The distinction drawn between bdajiu/lider tenure-holder and
bajiaftidar ratyat was bascd upon sub-section (5) of section o of the Bengal
Tenanoy Act.* 'T'ho question was not whether the bajiaftidar cultivated his
land through tenants or cultivated it himself, 'The question was whether the
tenancy was a laige tenancy or a petty one. 8o far as my kuowledge goes, the
great munjoriry of bajiastidars, if not all of them, are members of the higher
castes who cultivate their Jands through under-tenants. They do not cultivate
with their own bands. Accoiding to the figures given at page 309 of
Mr. Maddox's Settlement Report, Volume I, there are in Orissa 233,200 bajsarts
holdings with an area of 206,600 acr-s The average is not much over ope
acre. It 18 obvious fiom these figures that the great majority of lasiafés
tevancies are very petty If all had been classed as tenures—that 1s as bayafts
tenures-—in the last Revenue Settlement, occupancy-1ights would have accrued
in all caves to the under-tenants, who would have been raiyats holding under
tenure-holders. I'he effect of clussing the smaller bajiafiidars as bayiasis reiyats
was to relegate their under-tenants to the position of under-raiyats und to
revent those under-raiyats from acquiring occupancy-rights. ‘I'his was done
mn the interests of the petty bapastidars.

“ Now, some of the local Associations, in their criticisms of the Bill, have
wsked that all bajafiidars be classed alike ustenme-holders. We liave not accep-
ted this suggestivn, because its effect would be to deprive the poorer bajiattsdars
who have been recorded as éaparéi raiyats, of the protection which they now
enjoy sgamst the accrual of dccupancy-rights. As the Bi}l now stands, we have
gacured for these bajiafti raiyats all the privileges of transfer and status which
artach to bayiart: tenmes, This is arranged by the provisions of sub-clause (2)
of clause 6, to which the Bon'ble Member objects in amendwent No.18. We

® j.e., Act VILi of 1885
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E:t the Bajiaf(i ruiyat, so far as transfer and all other rights are concerned
gxsctly the same positidn ae o bajues#i tenure-holders. At the same timo,
we leave him that protection whicn he enjoys thiouzh being recorded asa
raiyat instead of being recorded as a tenure-holde:. At the present day in
Bengal most people who have tenancy interests i land are endeavoming to be
recorded as raiyats and not as tenure-holders, their object being to debar
the people under them from securing occupancy-rights. Wo have conceded this
advantage to the petty bajiafti lars of Orissa by calling thow Jajiaréi raiyats. So
long as the word bajiuftida: is attached to their names, thoy cannot suffer injury
as regards the rights based on their pcculiar origin and status. At the same
time, we have taken care by means of the provisions of clause 50 that the
bajioftidar raiyat shall not be handicapped by the operation of the ordinary
provisions of the law regarding 1ent recoverable from under-raiyats. T
explained the position to the Orissa members of the Seiect Committee at a
time when the Hon'ble Mr. Das was unfortunately absent, and they were all
agreed that no change in the Bill wns necessury or desirable.

.The Hon’ble Mr. Das, so far as I have been able to understand him,—
and I cpnfess I find him very difficult to follow,— has aigued that because the
bagiazirdars by origin had wsomething of the natme «f propiietary 1ights
attached to their interests, we suould regard thein as proprictors or semi-
proprietors, and not record them us tenwie-holders or raiyuts, It seems to
me to be too late in the day to make a change of this sort, o1 to embody it
in the Bill. We have madc perfectly plam by our definition what all
bapaftidar tenunts were in origin, namely, persons holding lands on revenue-
free grants which were found to be invalid. The Courts will have that
definition before them, whenever any question of their rights comes up,
At the same time we have provided that, whenever they wish, they may
trensfer their tenures without getting the consent of their zamindurs, or other
superior landlords. We have taken care, in fact, in this Bill to preserve all
their rights that are of a real or practical nature. The Hon’ble Mr, Das’
definition merely differs from ours in saying that they were assessed to jama,
which shall be deemed to be vent, whereas we say that they were assessed
to rent. The bajiaslidars have been treated as tenants for the last 50 years;
they bave been sued for rent under Act X of 1859,* and they have been
sold up under the Bengal Rent Recovery (Under-tenures) Act of 1865.+ Why
should we make this change now on giounds which are purely sentimental ?
It seems to me, it will only create confusion 1f we accept the Hon'ble
*Member’s proposul. And I may say here thut [ entirely demur from the
Hon’ble Member’s insinuation that the settlement authorfties have done
injustice 1n Orisea and are now seeking to cover up their past errors by means
of this legislation, There may have been mistakes in certain cases, I admit ;
for in proceedings involving hundreds of thousunds of entries there must be
mistakes. But that there has been deliberate injustice done to the bajiaftidars
or to any other class in Orissa through the agency of the Settlement Officers is
simply not true, and 1 accordingly ask the Council to take Mr. Das’ sugges-
tions in this regard with the provérbial pinch of salt. As for the bajiafirdars,
the Bill, as it stands, makes their position perfectly clear, ana 1 rherefoie
ask the Hon'ble Mover to withdiaw his amendment. If he does not see his
way to'withdraw it, I would advise that it be rejected by the Council.”

The Hon’ble Mg, Das said : —

“ 8ir, as regards the remarks of tho Hon’blo Mewber in charge of the Bill
that for a long time these peuple nave paid rents to the zamindar, that was
simply beocause there was an arrangement between the Governmeut aud the
zamindar of the estate within the ambiv of which these lands lay. That was
in conseguence of an urrangement : the zamindar there stood in the position of
& farmer: he collected the rent, and they called it rent in order to give

® i.e., the Benyal Bent Act, 1869
tie, Ben. Act ¥ 11T of 1065,
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faciliti¥s for the oollection. But why is it too late in the day? We
i-aonf_’:niaa that thete people have lost rights, and all that my amendment
would introduce is that’ wherever in the Bill the word ‘raiyat’ occurs,
the words ©bajiafh raiyst should be read, wheress in the Bill the word -
“raiyat’ only occurs, It may be that they have heen recorded «o elsewhere,
and that in the record-of-rights the word bajiafti is entered, but it iy not so-in
the Bill,”

The Hon’ble Mzr. H. McPurrroN said: —

" “We have used the word bujiafti everywhere in the Bill where baiafti
tenancies sre referred to

. The Hon’ble Me. Das said :—

“Only a raiyat is mentioned in some instances. I wish to say thatit refers
to bajiafti All that my amendment introduces is that wherever you find
tenure-holder say bajiafti tenure-holder, and wherever you find raiyat say
bafiof i raiyat. ;

'The Hon'ble Mr. H. McPHERSON said :—

“ When the word bajinftidar. is used alone, it covers both dajinfri tenure- .
holders and lajiafts raiyats.” '
Vi ¢ P ¥ i

The Hon’ble Mg, Das said —

 Then the Hon’ble Member in charge of the Bill has not taker any notice
of the doctrine of merger. I can very well understund why, because it is
supposed we can alwaye look down with contempt on what the lawyers think
about these things. I remember that this is not the first time in my experience.
1 remember having raised a legal objection in this Council long ago when the
Hon'ble Member in charge of a Bill gave me a sharp rebuke, and I remember
the then Advocate-General coming to my rescue, saying that it was a pure point
of law and that the offending clause ought to be withdrawn. Fortunately, or
unfortunately—fortunately for the Hon’ble Member in charge of the Bill,
but unfortunately for me—we huve not got even the Standing Counsel®
sitting here. Of course, all that I can say is, do not let these things be given
in a dubious form, and, if the intention of Government is to give a right,
let it not be given in a form in which there’ is doubt as to how that clause
would be constried by the Courts. 1f I am wrong (I do not want to arrogate
to myself such knowledge of law as to say that my amendment is perfect), let
it be settled by somebody—whether the Hon’ble Member in charge of the Bill
or some one else. He has never informed me that he has consulted any
lawyer, the Advocate-Genersl or Standing Counsel, or that any other luwyers
have been consulted. As it is, the Hon'’ble Me% in charge of the Bill did
not take any notice of the doatrine of merger. ' : b 3

A division was then teken, with the following result :—

Ayes—12. Noes—380,
The Hon’ble Babu Bbupendra Nath Basu. | The Hon'ble Mr. Slacke.
" Rai Bita Nath Ray Babadur. - Reja Kisori Lal Goswami.
o Maharsj-Kumar Gopal BSarsn » Me. Greer.
' N : ; ' - Mr., D, J. Maopherson.
arayan Singh. Mr. Ooliin i
" .ﬁaia Rajendra Narayan Bhanja :’ M Btessuson-Monre,
Deo. ' » Mr. Chopmsu.
- Babu Deba Prasad S8arbadhikari. w - Mr. Finnimore.

® The Standiug Counsel (ton'ble Mr. Mitrai was, by permission of the Prerident, absent throughout
) th‘ d’ht'- .
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Ayea—12—oconold.
'l'hg Hon’ble Mr. Apoar.

" Mr, Faiyid Wasi Ahnad

» Maulvi  Baiyid Muhammad
Fakbr-ud-din.

- Rai 8heo Shankar Sahay Baha.
dur.

» Mr. Das.

m Rai Baikuntha Nath Sen
Babadur

" Khan Bahadur Maulv: Sarfursz
Husain Khan,

Noes—~ 80— qunold.
The Hou'ble Mr. Kerr.
Mr. Btephenson
Mr. Maddox
Mr. Kuchler
Mr. Morshead.

Sir Frederick Loch Halliday,
Kt,

Mr. Curoming,

”
"

Mr. Bompas.
Mr. H. McPherson.
Balu Janak: Nath Bose

M:hara)a Bahadur Sir Prodyot
Kunisr Tagors, Xt.

Bir Fredrick George Dumayne,
Kt.

Kumar 8hev Nandan [rasid
Bingh,

Lt.-Coi. G. Grant-Gurdon. *

Sir Bijay Chand Mahtab,
Maharajadhiraja Bahadur of

Burdwan.
Babu Kircanand Sinas
Mr Normen MecLeod.
Mr Stewart.

Mr. Golam
Anit

Babu 1111shikesh Lana.

Hosein (‘assin

Muulv: Satyid Zabiruddio
Mr. Rert,

‘I'ne following Menibers were absent :—

The Lion'ble Mr. Mitra.

Meharaja Maunindra
Nandi. *

"

”

‘ Bohrawsrdy.
Mr. Datt.

"
L]
”
»

Bal Knishna Bahay.

Chandra

Dr. Abdullah-al-Mamun

Babu Mahendra Nath Ray.
Babu Braj Kishor Prasad.
Mr. Dip Narayan Bingh.

The result of the division was, ayes 12, nmoeas 30, and the motion was

therefore lost.
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The Hon'ble Mz, H. McPuersoN said :—

¢“‘Before the Hon’ble M1. 1'as proceeds to move his amendments, Nos, 2°to
4, 1 wish to explain to him that ! am willing to ncoept his amendment No, 4
‘exoept the power of nearing appeels’ in 8 slightly modified form, which
comes to practically the same thing ; | would suggest that the words ¢ other than
functions covered by secticn 213’ be added at the end of the sub-clause.
This is the form which appears to be best from a drafting point of view.”

The Hon'’ble Mg, Das said ;==

“If the Hon’ble Member azcepts my amendment No. 4, I am ready to
withdraw this amendment.”

The PresiDENT said :—

“I don’t know whether you have understood the position. The form 1in
which Mr. McPherson 18 willing to accept No. 4 ix not as y ouput it ‘except the
power of hearing appeals,” but with the words ¢ other than functions covered b
section 213." added after the word * provision ’ at the end ot clause 3 (4) (3).
I believe it is practically the same thing.”

T'he Hon’ble Mk, Das said :—-
“I accept the suggestion, Sir.”
The following motions were then, by leave of the President,
withdrewn : —
-2, The Hov’ble Mr, M. S, Das to move that clause 3 (4) (5) be omitted.
3. If motion No. 2 be not carried, the Hon’ble Mr. M, 8. Das to

move that the word *‘ experienced ” be interted after the word
“any” ia line 1 of clause 3 (4) ().

4. The Hon’ble Mr. M. S. Das moved that the words ¢ except the power
of hearing appeals” be added after the word ‘‘provision” at the end of
clause 3 (4) (44

The Hon’ble Mr. H Melherson proposed that the amendment be put in
the amended form just suggested, namely, that the words * other than
functions vovered section 213 ” be added after the word * provision.”

The motion was then put in the amended form and agreed to.

5. The Hon’ble Mr. M. S. Das moved that clanse 3 (15) be omitted.

The Hon'ble Mr. H. McPagrsoN said :—

“]1 am willing to accept this amendment for reasons which I will explain.
The olause contains a definition of prn[i)"rietor’s private lands. 1 am willing
to accept the amendment becnuse the ground covered by the definition
is fully covered by Chapters VII and XIII, and the definition therefore
seems to be sarplusage. If this motion be accepted by the Council, then
amendments 6,7, 8, 9 and 10 will automatically disappear. The ground
of discussion raised by these amendments is covered by the umendments which
have been proposed later to Chapters V1I1 and XI1I and will be discussed

later.’

The Hon’ble Mg, Das said : ~—
“ ] am thankful to the Hon’ble Member in charge.”

The motion was then put and agreed to.
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The following motions were, by leave of the President, withdrawn :—

6. If motion No. 5 be not carried, the Hon’ble Mr, M. 8. Das to move
that the following be substituted for clause 3 (15), namely :—

“(16) *Proprietor’s private land’ means,

(4) in temporarily-settled areas, lands which were recorded as
ny)-jote in the record-of-rights published between the
years 1891 and 1900, or between the year 1906 and
the commencement of this Act, and lands which were
recorded as ny-chas between the years 1891 und 1900
and again between the year 1906 and the commenoce-
ment of this Act, and which are held by proprietors
and sub-proprietors, other than those referred to in
sub-clause ) of clause (£2) of this section, or by tenants
holding under such proprietors or sub-proprietors under
leases for a term of years or under leases from year
to year; and

(#4) in permanently-settled areas, lands which are known in
such areas as mijjole, khamar, khudkast, nij-chas and
which are held as ny-jofe by custom.”

7. The Hon’ble Babu Hrishikesh Laha to move that the word ¢ m}icé:u ”
be inserted after the word ¢ nf) jote” in line 2 of clause § 1 15),

8. The Hon’ble Raja Rajendra Narayan Bhanja Deo to move that the
word “ mi)-chas” be inserted aftertke word “magjjote,” in line 2
of clause 3 (15).

9. The Hon’ble Rai Sheo Shankar Sahay Bahalur to move that the
words ‘“ other than those referred tv in sub clause (¥) of clause | 22)"
in lines 3 and ¢ of clause 3 (16) be omitted.

10. The Hon’ble Raja Rajendra Narayan Bhanju Deo to move that the
words ‘‘under leases for a term of years or under leases from
year to year” in lines 5 and 6 of clause 3 (15 be omitted.

11. The Hon’bie Mr. M. S. Dus to move that the following be added as
an Explanation to.clause 3 (17), namely :—

* Ezplanation.—The revenue payable for bajiarti land to the proprietor

of an estate, settled on special terms by the Govgrnment with
such proprietor, shall be deemed to be rent.”

Clause &,

v’
12, The Hon’ble Mr, Saiyid Wasi Ahmad moved that the words * or
hired sexvants, or'with the aid of partners,” in lines 3 and 4 of clause 5 (2)
be omitted.

Heenid :—

*8ir, before I move my amendment for the consideration of the Members
of Councii, I should like to make one observation in connection with a remark
that fell from the Hon’ble Member in charge of the Bill. He has told the
Council just now tbat it struck him as rather unusyal to see the Bihar Members
taking such a keen interest in connectiou. with this Bill. I mustsay that
oI was rather ised to hear a remark of this nature from a Legislator.
The object that has led ut least some of us Biharis to take an interest in this
Bill, is primarily because we consider it the duty of every Member of this
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Council to take an interest in any measure that may be brought before this
Council, i ive of the question whether % touches one part of the
Provinco or another. It woulg indeed have been u remarkable feature in
connection with the discussion of this Bill if ouly the two Hon'’ble Members
who csme from Orissa had taken part in the discussion and if all the others
had merely formed the audierce. . .

“The second reason why we paiticularly feel for this Bill is that it appears
to e that, after the separation of this Province and the creation of the
new Province of Bihar, we shall be piactically having two Acts in force in one
and the same Frovince. In 1he Province of Bihar we shall have the Bengal
Tenancy Act* (I don’t know how that will sound—the Bengal T'enancy
Ant* in Bibar)—as also the Orissa Tenancy Act; and the chances are that, in
about a year or two's time, we shall have an Act, or rather & Bill introduced in
the Bihar Council, very similar to this Orissa ['enancy Bill; and probably
the Bengal Tenancy Act* will not long be in existence in Bihar. That ie also
& reason why we have thought it fit to take an interest in this Bill.

“Now, my amendment is that the words ‘ or by bired servants, or with the
aid of partners’ be omitted in lines 3 and 4 of clause 5 (2). Iam aware, Sir,
that in the definition of ¢ Raiyat’in the Bengal [enancy Aect,* these words
sctually occur, but the question of hired servants and paitners has been, to my
knowledge, a cnuse of great anxiety to the petty zamindars in Bihar, Further,
it will appear from the definition of tenure-holder, and also from the explana-
tioh in the Bengal I'enancy Act* that the Government has taken care to call a

rson holding a certain quantity of land nota raiyat but a tenure-holder; for
metance, we find thatinthe Bengal Tenancy Act*®a person holding more thun one
bundred bighas of land will be presumed to be a tenure-holder and not a raiyat ;
also, in the present Bill, we find that, Iater on n sub-clause (5), it has been laid
down ¢ whera the area held by a tenant exceeds thirty-three acr=s, the tenant
shall be presumed to be a tenure-holdor until the contrary iz shown.” So that
there is aiready an attempt, both in the Bengal Tenancy Act* and also in the
present Bill, to restrict thearea of land actually held by a raiyat. We further
find that, under the Cesr Act,t a tenant, paying more than Rs. 100 as rent, is
presumed, for the purpose of the Ces« Act,t to be a tenure-holder and not a
cultivating raiyat. There also the limitation has been applied.

A «My intention in moving this amendment to do away with hired
labour is, that a raiyat, literally speaking, is really one who actually cultivates
the land : that is to say, no raiyat should get his Jand cultivated either by a*
hired servant or ity partners, because you will be simply allowing a raiyat, who
may possess a lot of servanis und who may also have a few partners, to
unnecessarily get more land for the puipose of cultivation than he can
actually cultivate bhimself. I certawly agree with the )dea of putting the
words ‘ths members of his family’ in the definition of ‘raiyat.” It 1s
with this object, Sir, that I think a raiyat should not get more land than
he can himself cultivate o«r get cultivated by the members of his family.
A case has been put {0 me this morming by a friend of mine who asked
me to reconsider this amendment, and it possible to withdraw it, viz., the case
of a widow—a pusdanashin widow—who has got no one to look ufter her land,
What will be the fate of such a raiyat? A sufficient reply to that would be
that we have got in this very Bill a provision for creating sub-tenants or under-
tenants, so that the reply to the argument that if u purdanashin woman hgppens
to possess certain land, she will not be abla to cultivate herself and may not have
any other male member of the family to help her do so, is that she can certainly
let it out to others for the patpose of cultivation and create a sub-tenancy.

“{ therefore, submit, Sir, that the Hon'ble Members of this Council will see
the reason which has lead me to wove this amendwenr. My only ground, as I
have already said, is that a raiyat should only be one who can cuitivate the.
land himseli and not by hired sorvants or partners.”

®in, Act VILII of 1885,
ti.0., Bon. Aot IX of 1880,
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The Hon'ble MAuLVI SA1YiD MUHAMMAD FARHR-UD-DIN said :—

“8ir, I rise to oppose this amendment. My reason is that my friend
seems to be labouring under a misapprehension about the definition of tenure-
holder and a raiyat, If vou tuke out tie words ¢ ar by hired servants or by
the uid of partners’ I think you will cat down the nuwmver of raiyars to a nullity,
becduse almost in 95 per cent of the cases these 1aiyats have to
employ at least ploughmen and they also are hited servants. Withont
ploughmen these lands cannot be cultivated. ‘TI'hen again respectable men,
s for instance myself or my hon’ble friend the mover of ths amendment,
could not purchase lands, becaure as soon a8 we purchased *raiyati lands,” we
should have to employ servants to cultivate them, and therefore our
tenancy right would cease to exi~t. Therefore, 1 think it would be rather
uusafe to cut out these words. In cases of purdansshin ladies without any
relations, or in ea:es of widows or n cases of respectuble people who have to
emplov hired servants, it would bo mmpossible for them to cultivate the land.
Now, 1f these words are omitted, those persons will have to lose their raiyati
rights..

Then we have got here in sub-clause 5) the words * where the
area held by a terant exceeds thirty-thiee acres, the tenant shall be
"presumed to be a tenure-holder until the contrary .is shown’ “My
friend seems to think that even if a raiyat who has got only five
bighas of land is incapable of cultivating 1t with his own labour and
without the aid of servanie or partners, his siatus will be that of a tenure-
holder. I think this principle will be altogether unsound. If a man having
five bighas of land will be a tenure-iolder, whkat would be the necessity of
defining the status of a tonure holder mn sub-clause &) of the clause under
consideration? A tenure-holder has got a status superior to that of & mere
cultivator, 1 therefore oppose this amendment.”

The Hon'ble Ra1 Sita Natu Ray BAHADUR said:-=

“l am sorry to opposc this amenoment, Sir. I am surprised that such an
amendment has geen brought in. It is a daily experience in Eastern Ben al,
and io faot it is tne case everywhere, that hired servants have to be engaged
by ordinary raiyats ; this is all the more necessary at the time of reaping the

s harvest. It is well known thag large number of hired servants from different
parts of the province go to Backerganj (the noted granary. of Bengal) and
other places for assisting the cultivators in reaping the crops, and each
man is paid not ip carh, but by a certain portion of the produce. It would not
be possible to curry on agricultuwial operations without hired labour. What
would be the fate of infants and widows if they were prevented from engaging
hired labour ”'?

The Hon’ble Kuax Barapur Maurvi Sarraraz Husaiy Kran said :—

*1 awa surprised to hear how this amerdme-nt has been put in. I need not
say much, but those who have got experience 1n zamindari matters kncw well
that 1t would be impossible to do without hired labour.”

'The Hon'ble BaBu JAnaRI NaTh Bosk said : —

“ Testimony has come from Bihar as well as from East Bengal that this
amendment is not sound. [ can also bear sume testimony as one 1epresenting
Orissa in this Council. Now, bir, it is & verv well known fact that bo:d fids
raiyats do employ hired servants, and those hired” servants have got a peculiar

.name, They are call.d Authias. 1t is alsv a well known fact that bond jide
raiyats cultivate land in aid of their partners, and, if this amendment is ncoept-
ed, it may benefit the zamindars, but it will be injurious to & large number of
raiyats who depend for their livelibood on the produce of their Jand.”
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The Hon’ble {41 Barkustaa Nata Skx BAgapug buid :— )

I do not wish to take up the time of the Council, but I wish to say that
this amendment is rather out-of-date. If my friend fakes the trouble to study
the literature on the subjeot, he will find that in 1839, when Aect X of 1859*
was passed, this question was discussed threadbere, and in discussing the
question whether the raiyat ought tohavethe right of occupancy or not the
question arose a8 to whether & man, when he is not actually cultivating himeelf
but has to cultivate by meauns of hired labour or by the mombers of his family,
will be considered as cultivating the land. This was considered in 1859, and
] think nothing has taken place since then to change the decision; so I think
my friend might possibly think it worth his while to withdraw this wotion.

The Hon’ble Mg. Sarvip Wast Armap said :—
“I beg to withdraw the amendment.
The amendment was then, by leave of the President, withdrawn.

13. The Hon’ble Mr. Saiyid Was1 Ahmad moved that the words “.or
of g‘rﬂ;ing cattle on it ”’ in lines 4 and 5 of the Esplanation to clause 5 ,¢) be
omitted.

» He said : —

“The reason why I have moved this amendment is that it may
lead to very undesirable results 1f tenants ure permitted to hold land for the
purposes of grazing cattle oa it, und yet be called raiyats. The Esplanation
runs thus:—‘Where a tenant of land has the right to bring it under cultiva-
tion, he shall be deemed to have acquired a right to hold it for the purpase
of cultivation, notwithstanding that he uses it for the purpose of gathering
the produce of it or of grazing cattle on it’

“ Now take @ concrete case. Suppose araiyat has got 5 bighas of land and
he, instead of cultivating it with a crop that is prevelant in that part, simply
rows fodder and' grass for purposis of grazing cattle, he wlll, under this
efinition, nevertheless hold all this land as a raiyat and the land will be atill
considered as cultivating land. ' am not fumiliar with the name that 1s
given in Orissa to land intended for grazing cattle, but in Bihar, such lands
are called chsrvawa land and are usually found in every willage. If you
allow each tenant to graze cattle on any kind of land he desires, the danger
is that the land may become, say after 20 years, almost useless for orvdinar
cultivation, Therefore I submit, Sir, tbat that portion of the Erplana#ion
dealing with cattle-grazing should be omitted.”

The Houn’ble MavLvi Saryip MuBaMMAD FAKHR-UD-DIN eaid ;~

“1 rise to oppose this amendment also, because here again 1t appears that
some misapprehension has arisen i the mind of the Hon’ble Member, Here
it is said : —¢ Where a tenant of land has the right to bring it under cultivation,
he shall be deemed vo have acquired a right to hold it tfor the purpose of
cultivation, notwithstanding that he uses it tor the purpose of gathering the
produce of it, or of grazing cattle on it.’

“ Generally, it happens that these tenants set apart a portion of land for the
rposes of making & kalihan. Even if that portion has been used for purposes
of a kalihan for a number of years, still a person has got the right to bring
that land within his cultivation in future. The meaning of this expression to
my mind appeurs to be this, that although & tenanthad been using it for purposes
of gathering produce or szing cattle on it, he can also use it for the purpose
of cultivation, and he will not cease to have his rayati right simply because he
failed to cultivate it for a few years or used it for any purpose other
than cultivation for & number of years. If you do mot give the raryat this
right, yon place him in a most disadvantageous position. Therefore, I do not
think, Sir, that these words should be omitted, axd I oppose the amendment '
proposed by the Hon’ble Member the Mover.”vjr

® i.c., the Bongal Rent Act, 1885,
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The Hon’ble Mg. KERR said :—

*“The Hon’ble Member, after his attack on agricultural partnerships,
which includes the great question of Co-operative Credit Societies, has turned
his attention to avother of the most serious agrioultural problems of rural India—
the question of grazing grounds. The Hon’ble Member, as in the other case, has
his own way of tackling the problem. Thisisa difficulty everywhere in India,
but it is recognized by everybody, excopt the Hon’ble Member, that the proper
wav to tacklo the question is to do all that is possible tn induce the cultivators
to keep a reasonable proportion of their lands vut of cultivation, and to reserve
them tor grazing purposes. In some parts of India land-holders are given
remissions of revenue on their grazing grounds to induce them to keep
such lands out of cultivation. The Hon'ble Memhber, on the other hand,
would penalise the reservation of grazing grounds, by destroying the
raiyati rights of those who use part of their holdiugs for ¢raziug. The
provision which the Hon’ble Member aske us to amend is that o tenant whe has
acquired a gt to hold land for the purpose of cultivation way, without
losing his stutus as a raiyat, use it for the purposo of gathering the produce
of it or.of grazing cattle on it. The provision is meant primarily to apply to
little patches of waste land and jungle. The raiyats use the produce for fuel and
similar purposes, and they graze their cattle on the lund, and it is a very good
thing, in the interest of agricultural econony as a whole, that raiyats should be
encouraged to keep small parcels of land waste within thetr hu?dings, instead
of bringing the winole under cultivation One of the great difficulties
of the cattle guestion in many parts of this country, is that cultivation has
extended to such an extent as to leave insufficient grazing grounde, To a
certain extent it 18 impossible, with the growing competition for land, to put
a stop to this process, but we certainly ought to do notbing to accelerate it.
The raiyat must have cattle and if thore is8 no land on which he can graze
them they must be still fed : but this is an cxpensive operation and bad for
the cattle thempelves, as young cattle, like young childven, need oxcreise as well
a8 food. The effect of the Hon’ble Member's amendment would be that, if
a prudent husbandman kept a bit of waste land for grazing hix cattle or allowed
a part of his land to lie fallow for a year or two and grazed his cattle on it,
he would at once lose his status as a raiyat.

¢ Practically, therefore, the Hon'ble Member’s proposal would compel him

to bring the whole of his lands under cultivation every year. Anything more
sundesirable in the interests of individual raivats and of the agricultural
population generally, could not be imagined.

“] do submit, Sir, that the first thing to be considered in Tenancy legisla-
tion is 1ts effect on the economic condition of the country. As 1 have shown,
the effect of this amendment would be wholly bad, and 1 must therefore aek
the Council to reject 1t.”

The Hon’ble MR. Satyip Wasr AEMAD said : —-

“ It appears to me that there must be some misunderstanding or misap-
prehession on the part of the llon’ble Mr. Kerr. In moving this amendment of
mine, 1 had no desire that no vart of the land should be kept apart in a willage
for purposes of grazing cattle. Ihave ulready stated that, in each village.
there 1« such a ching as charuawa lond in existence, and that the cattle go there
for the purpose of grazing, What I object to is that each raiyat should not be
given, under this Bill, the power to utilize a pertion of his land, which is
meant for cultivation, for purposes of grazing cattle, because my fear is that if

rou use the land for such & purpose for a long ting it will become useless, and
if each tenaut is allowed to grow enything he likes on land for cultivation,
*the land will beccme unfit for cultivation of the erop which is cuicfly prevalent
in that part of the country.”

The motion was then put and lost,



78 The Orissa Tenancy Bill, 1918, (20T Mara,

[k Saiyid Wasi Ahmad; Maulei Sasyid Mukemmad Fakkr-ud-din; Maharajs-
dhiraja Bahadur of Burdwan ; The President ; Mr. M. S. Das.]

The following motion was, by leave of the Président, withdrawn:—

14. The Hon’ble Mr, Saiyid Wasi Ahmad to move that the word
“and ” be omitted at the end of clause 5 (4)(a) and inserted at
the end of clause 5 (4) (8), and that the following be added as
sub-clause (¢), nameiy :—

“(c) the fact that a tenant cannot be a raiyat of one

portion and a tenure-holder of another portion of a
holding.”

J
15, The Hon’ble Maulvi’ Saiyid Muhammad Fakhr ud-din moved that
the words * of a holding ” be inserted after the word “uarea” in line 1 of
clause 5 (5).

The Hon’ble MavLvr Saivip Musammap FAKAR-UD-DIN said :—

“] take it that the intention of the legislature 1s that,if one holding
consists of mcre than 33 acres, the owner of the lolding will be preumed
to be a tenure-holder. A man may have different hollings of different
quantities. Now, if he has got 25 acres, of land by inheritance, he may
afterwards purchase another holding of 20 acres, and then again, by gift, he
may get another halding of 22 acres, Now the aggregate of all these holdings
will exceed 33 acres, but each of the holdings will be less than 33 acres.
Thérefore, the definition of a tenure-holder should not apply to such a man who
has got different holdings, the aggregute of which comes to moze than 3 acres.
Without the insertion of the words ¢ of a holding 7 after the word “ anea”
some misapprehension may arise, and it may be u bone of contention in the
Civil Courts, and therefore, in order to have an explicit meaning of sub-clause
5 (6), I suggest that the words ““ of & holding ” may be added after the word
¢ area’ 8o that there may not be any grounds for misapprehension hereafter.”

The Hon’ble MaHARAJADHIRAJA BAHADUR oF BUiDWAN said :—

1 brought this question forwaid in Select Committes, and 1 was told that
it was quite clear that the words ‘‘of a holding” were implied. 1 specially
rought this question to notice, because there had boen one or two rulings
vhich rather left this in doubt 1 was told by the Hon'ble Member in charge
Jbat there was no necessity of adding these words, 1 think in this statement
the Hon'’ble Maharaj Kumar Hrishikesh Laha end the Hon’ble Raja Rajendra'
Narayan Bhanja-Deo will bear me out, and I should like to ask the Hon’ble
Mr. McPherson to explain the matter to the Couneil.” '

The PresIDFNT said :—

*‘1 may say that I do not know yet whether there are many identical
motions, but the ruling which I have given before in this Council may be
applied now, that is, thar if a member has g subsequent identical motion,
he must remember that on'y the member who actually moves the amendment
has the right of reply, and that whatever he has to say should be said
while the amendment first moved i+ under discussion.”

The'Hon’ble MR, Das said :—

“T do not know what transpired in Select Committee, as I was unfortu-
nately not present there, but at any rate, if the interpretation suggested is that
which was put upon the clause by the Hon’ble Member in charge, I should say,
why not give expression to one’s intention? Intentions are like Goldsmith’s
wishes: ‘1f wishes were horses, beggars would ride.” Intentions are nothing.
A man may intend to do many things, without giving effect in substance to 1.1s
intentions. So it is much better to have intentions fully expressed. But
apart from that, I am opposed to the principle underlying this clause This
clause really means that, as soon as an actual cultivator attains a prosperous
condition and becomes un owner of so much land, he must be removed from
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the position and condition of a raiydt. Directly he is presumed tv be a
tenpre-holder, those cultivating under him will have occupaucy rights ; conse-
quently his position may be exalted in social status, tnough he may not have
enough to feed his stomach. or clothe his back, with. Bat 1t is highly desirable
on economic grounds that we should not have only raiyats with an average
holding of an acre or ‘80 of an acre, and that those men, who begin life as
cultivators with a holding of one acre should be given every facility and
encouragement to become prosperous cultivators so long as they are cultivators
and actually cultivate the soil. Without this class of people it i not at all
osgible. Sir, to have anything in the shape of acrcultural improvement.
{)Ve have been given by Government, very kindly, information about manure
and other means of cultivation, but then, wherc are these means to come from ?
You tie down a raiyat to one acre of land where he will never be in a

sition to better himself. Of course, if a man does not cultivate himself,
ot him be a tenure-holder. Why create a presumption in the matter ?
Why have difficulties thrown in the way of a man bettering himself ? He
may have a number of men serving under hiw, or he way go into partnership
with another wan,and the partner will then find that a presamption exists against
the cultivator, and, taking advantage of tins, will try to iase the position
of his partner to that of a tenuro-holder with a view to getting the nght
of occupancy.

“ My contention is thata cortain class of raiyatsis being driven t) poverty,
while those who are thrifty and can manage their own affairs better are
attaining a prosperous condition. Consequently, it 15 necessary, on economic
grounds, that we should leave r1oom for prosperity and growth of a certain
class of raiyat and do nothing here which would encroach upon the tendency

in that direction. On these gronnds, Sir, I support the amendment of the
Hon’ble Member.” »

The Hon’ble MR. KRR said : —

T rise, Sir, to oppose this amendment, and I do ro to u grent extent on
the general ground that this Council ought to be very chary of sanctioning u
departure from the provisions of the Bengal Tenancy Act* in dealing with
this Bill.  This in a general giound which we shall have to take in regard to
& gcod many of the umendments betore the Council, and 1t may be well there-
fore if 1 explain the general views of Government in regard to the matter,
We do not claim that the Bepgal T'enancy Act* is a complete or perfect law.
* No human law is; but we do claim that the Bengal Tenancy Act* wns passed
27 years ago, that it has stood the test ot time remarkablyewell, and that it
is the admiration of experts in tenancy law not only m India but also in
other countries. Moreover, the principles of the Bengal Tenancy Act* were
extended to Orissa in i8)0, or more than 20 years ago. We do not claim that
the Bengal 1 enancy Act® in all its details is suited to the conditions of Orissa.
This present Bill is u sufficient proof to the contrary ; but we do cluim that
when any cne convends that any particular provision of the Bengal Tenancy
Act® which has been in force in Orissa for over 20 years und wlich we have
not sought, in the light of our experience, to alter by this Bill, is found
unsuitable to the conditions of Orissa, the burden of proof lies on him to make
out a ¢ase. 'T'nis is the principle which has been consistently adopted by us
in dealing with this Bill. 1 think my hon’ble friend Mr. Maddox will bear me
out when I say that his original draft Bill was subjected to serutiny on this
Ji}'inclple, and that no alterations were allowed to be made in the Bengal

enancy Act® which were not clearly demanded by the particular circumstances
ot Orissa, and I think it is only fair therefore that the samec principle should
be applied to the amendments brought forward by the non-official members.

“ Now, in regard to the particular amendment, the Hon’ble Mover has said
that there may be a possible misapprehension on the part of the Civil Courts
‘ag to the meaning of this sub-clause. The« answer to that is, I think, that
the section has been in force for the last 27 years, and there is no evidence that

* t.e., Act VIII of 1895,
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there has been any misapprehension. The Hon’ble Maharajadhiraja Bahadur
of Burdwan raised the question in Select Committee, and we told him that, so far
as we knew, there was no grouud tor reasonable misapprehension in regard tothe
meaning, | think there is no doubt that the umit for the application of this
sab-section is the paiticular tenure or holding of the raiyat or the tenure-
holder whose status is under consideration. :

“Now, I would just point out the difficulties we shall encounter 1f we
attempt to tinker with this sub-clause. The Hon’ble Mover wishes us to read
the sub-clause in the following way :—* where the area of & holding held by a
tenant exceeds 33 acres, the tenant shall be presumed to be a tenure-holder
until the contrary is shown.’ It is rather a technical point, but I must try
my best to explain it to the Council. The word *holding’ is defined in sub-
clause (8) of clause 5 as a parcel or paicels of land held by a 1aiyat, It is clear,
therefore, that it would be a contradiction in terms to say that, where the area
of a holding exceeds 33 acres, the tenant shall be presumed to be a tenure-holder.
If a wan hus a ‘holding ’ he cannot be u tenure-holder, but must be a raiyat.
The Hown’ble Member’s motion would therefoie destroy the fundamental
distinc'ion ! etween a tenure and a holding. I submit, Sir, that the provisions
of the law should be retained and the amendment 1ejected, and 1 may add that
nothing which the Hon’ble Mr Das has said need influence the Council to the
contrary view. Personally, 1 found 1t extremely difficult to undeistand the
drift of the 1lon’ble Member's speech.” )

The Hon’ble Mr. H. McPaLRSON said i

“May I, Sir, supplement what has been said by the Houn’ble Mr. Kerr ? 1
would draw the attention of the Council to ons point only. When a general
princilzle of law has been embodied m the Bengal Tenancy Act* and were we
to make any modification of language in the corresponding section of the Orissa
Tenancy Bill, the inference to be drawn would be that the alteration was in-
tentional, and we might thus cause confusion by deviations of language. It the
words ¢ of the holding’ are introduced in the Orissa Bill the Courts may inquire
why they were omitted from the Bengul Tenancy Act.* The inference might
possibly be that, in the Bengal Tenancy Act,® toe ‘area held by a tenant’
included wore than the land held in one single tenancy. That 18 the sort of
danger to which I wish to diaw the attention of the Council. We had better
leave the clause us it is than tinker with the language, and so give rise to
false impressions. ”’

The Hun’ble BApu BrupcNpra NATH Basv said:—

“The language is borrowed verbulin from the Bengal Tenancy Act,*
substituting 33 acres in place of 10" bighas. 1 do not know that any difficulty
has been experienced in Beugal with that section, und I do not anticipate that
any difficulty will be telt withit in Orissa; but, at the same time, I realise that,
if we introduce a difference now, it mght lead to a different interpretation of
the identical section standing in the Bengal T'enancy Act;* and on the grounds,
fiistly, that there has been no difficulty in the past, and, secondly, that any
alteration wade here may lead to a different interpretation of the section m
tho Bengal Tenancy Act,* 1 oppose the amendiment.”

The Hon’ble MaurLvr Sarvip MuHaMMAD FARHR-UD-DIN said :—

*The explanation which I have just heard trom the Hon’ble Member in
charge of thus Bill has quite satisfied me that, as a matter of fact, the intention
of the legislaturc 1s that this clause will apply to the area ot a holding only.
Now I do not find any valid rerson for not incorporating these words ‘of a
holding,” after the word ‘atea’, ae adunttedly that is the meaning of law.
No doubt these words have been taken, or rather the whole definition has
been taken, from the Bengal ‘Uenancy Act;* but this 1s no reason why yoy
should retain the same words in this clause if the sense of the Council 18
that hereafter there may be some misapprehension, and that there may be some

* 56, ActyVIID of 1885,
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bone ?f c(.mten-tio!: on that ground. [ do not understand the Hon'blo Mr. Korr's
meaying in pointing out to mé that by putting the words ¢ of a lmlding. ' after
the wor:d “area,’ there may be a difficulty. ‘Holding’ no doubt has heen
defined in clause 5 sub-clause (8, but if these words * of a holding’ be ‘added
after the word ‘arca,’ the meaning of this sub-clause wouldnonly be made
clearer. The definition of ¢ holding’ would rcmain unchanged, and the area of
the holding will mean the area covered by the holdirg which forms the subject
of « separate tenancy ; aud if that arca cxceeds 33 ucres, it will be considered
to be a tenure. ('n these grounds, Sir, I beg to submit that tho words ‘of a
holding’ should be added after the words ¢ arca,” and to ak that the 1ltmcnd‘—
ment may be put to tho votes. v

A division was then taken, with the following result : —
Ayes—9, Noes —31,

The Hon’ble Maharaj Kumar Gopal tfaran | The Houw'ble Mr. Slucke.
Naruyan Singh. | Tais K Lal @ .
Rajn Lajendrn Narayan | i e T S o

Bhauja Deo. i 1 Mr. Grecr.

" Babu Debn Pragsad Sarba- I " Mr D J. Macpherson,
dhikari, i " M. E. W. Gollin,
Mr Spiyid Wasi Ahmad. . Mr. Stevansou-Moore.

Mr Chapman,

Maulvi Baiyil Muhammad
Fakhr-ud-din
Mr Fiunimore.

Babu Hrishikesh Laha.
Mr. Nerr

Mr. Reid. ¥
Mr. Dus Mr. Stepheuron.

" Khan DBahadur  Maulvi Al Slsies
Sarfaraz Hussain Xhan, W Mr Kuchler

Ir. Morshiad

' Sir Irederick Loeh  Halliday,
Kt

Mr. Cumming

M-. Bowpas

Mr., Il MePherson.

Bubu Janufi Nath Bose.

Muhuraja  Babadur Sit Yro-
dyot humar Tugore, K,

-

l - 1 Ifredorick George
Dumayne, K1.
Kumar Sheo Naudan Prasad
singh
Babu Blupendrn Nath Busu,
Lt.-Col. G. Grant-Gordon.
Babu Kirtananda Sinha.
Mr. Apear.
Mr. Norican MecLeod.
Mr. Stewatt.
Mr. Golam Hossein Cassim
Ariff.
. Maulvi Baiyid Zahiruddin,
Kat Sheo Shankai Sahay
Bahadur.,
Rai DBaikuntha ivath Sen
Bahadur.
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%he following Members were absent :—

The Hon’ble Mr. Mitra.
- Maharaja Manindra Chandra Nandi.
- Dr. Abdullah-al-Mamun Suhrawardy.
5 Mz, Dutt.
» Babu Mahendra Nath Ray.
- » Braj Xishor Prasad.
» Mr. Dip Narayan Bingh.
% Babu Bal Krishna Bahay.

The Hon’ble Sir Bijay Chand Mahtab, Muharajadhiraja Bahadur of
Burdwan, and the Hon’ble Kai Sitanath Ray Bahadur abstained from voting.

The result of tho division was ayes 9, noes 31, and the motion was
therefore lost.

The following motion was, by leave of the President, withdrawn :—

"6 The Hon’ble Mr.y M S Das to move that the words “of @
holding ” btj»serted after the words ““area” in liae 1 of

clause 5 (5}

17. ‘T'he Hon’ble Babu Hrishikesh Laha moved that the words *‘in the
same estate ” be inkerted after tho word ““tenant ” in line 1 of clause 5 (5).

He said :—

“The area of 33 acres cannut evidently mean parcels of land situated
in different istricts under different proprietors ian different estates, or even
under the same proprictor in different estates in different distriets. The
words ¢ exceeds thirty-three acres’ in this clause presuppose that, so long as
the holding does not cxceed that quantity of land, it remains a compact
holding 1n the same estate under the sume proprietor, but as soon as it exceeds
that quantity it becomes a tenure, and tho tenure-holder can assert his right
as such if he has 75 bighas in Bengal and 25 bighas in Kujang. This, I
believe, is n it the iutention 6f the Bill, but as the sub-clause, as it stands,
is vegue, I move that the words *in the same ecstate’ be added in order to
make the meaning clear”

The Hon'ble Mu. KERR said :—

“ Sir, I beg to oppose this motion on the same ground, as | have alread
oxplained in connection with the last amendment, that it is undesirable to allow
a departure from the provision of the law which has worked in Orisss for
nearly & quarter of u century.

“ The Hon’ble Member asks us to provide that where the area held by a
tenant in the same estate exceeds 33 acres, the tonant shall be presumed to be
& tenure-holder until the contrary is shown. Now the estate is the unit
responsible for the paymeat of Government revenue; it is the unit which is
recognised for this purpose in the Land Registration Act* and in the Partition
Actf ; but. while 1t is suitable en»ugh for the object for which 1t 1s intonded,
it is unsuitable for anv otner purpose and particularly for the purposes of tenancy
law. Orissa is a country with small proprietors, and the sub-division of
estates owing to ths oparition of the laws in force is a growing ovil ; bué this is
not the whole truth, There are also very large estates, and the large estatesin
Orissa are represented in this Council by the ron’ble Maharajadhiruju Bahadur
of Burdwan, the Hon’ole the Raja of Kanika and the Hon’ble Mover of this
amendment. An estate therefore may comprise a few acres of land ina
village, or it may comprise.a pargana or killa consisting of hundreds of villages.
The term ¢ estate ’ has therefore no relevance to auy considerations whieh apply
when we come to deal with tenarcies. The estate is neunit which concerns

* .0, beugal Act V11 of IN76.
T te., Bengal Act v of 1807,
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the proprietors only in their dea’ings with the Collector in regard to the
peyment of land-revenue. I do not know whether the 1lon’ble Movor of this
smendmert wishes to increase the number of tenure-holders or to increase
the number of raiyats, but it rcally does not matter. What we have to look
at in deciding whetlier a mun is a tenure-holder or a raiyat is whother his
individual tenancy consists of more than 33 acres or not. Thers are not
infrequent cases in which. tenants hold under more than one estate, that is to
say, the rents are paid jointly to the proprietors of more than one estate.
These tenancies are known in Bihar as shwnilat tenancies, and T can see no
reason why this general provision of law should not apply to such tenancies
as well as to the ordinary cases of tenancies wlhich lie entirely within the
ambit of ono estate. The point which I am cndeavouring to explain to the
Couneil is that, for present purposes, that is for the purpose of deciding
whether a man is a tenure-holder or a raiyat, the question whether he holds
in one estate or more is irrelevant, What wo have to deal with ix the area of
land comprised in the particular tenancy in respect of which it iy a question
whether the man is a tenure-holder or a raiyat. The proposal of the Hon’ble
Member would only complicate this simple issue, and 1t is impossible to say
what its precisc effect would be. | would, therctore, ask the Council to adhero
to the provision of the law which has been in force in Orissa for nearly a

uarter of a century and to decline to make the alterati m proposed by the
on’ble Mover.”

The motion was then put and lost.

Clause 6.
‘Tne following mations were, by leave of the President, withdrawn :—

18. The Honble Mr. M. S. Das to move that sub-clauscs (1) and i)
of clause 6 be omitted,

19. TFhe Hon’ble Rai Sheo Shankar Sahay Bahadur to move that the
words *‘or as a raiyat ” be inverted after the words “tenure-
holder ” in line 6 of clause 6 “i).

20. The How'ble Rai Sheo Shankar Sahay Bahadur to move that
clause 6 (#) be omitted.

s v‘aause 10,

21. The Hon'ble Mr. M. =, Das moved that the worls ‘“or by contract ”’
inline 2 of clause 10 be omitted. ¢

Ile said :—

“ The cluuse in which it is sought to make an nmendment is one whicli
aims at preventing frequent enhancements and lays down that, one enhancement
having been made, a second one ought not to be allowed within a certain time,
viz., 15 years. 'T'he clause speaks of enhancement having been made by tho
Court or by contract. When an enhuncement has been made by an order of the
Court, it should not be allowed to be revived, or a second enhancement made,
within 15 years, and o also in the case of enhancement by contract. I have
three moti>ns, numbers 21, 22 and 24. 1f Your Honour will kindly allow me,
I will take them up together and point out the lines in which, m my humble
opinson, the alteration of the clause is necessary, lenving it to the Houw’hle
Member in charge to see whether he can accept the princi{ﬂe, and, if so, how
he would alter the clause ; and whother he wonld aceept the proviso in amend-
ment 24, or in some other form.”

The PresipiNT said :—

1 do not think that it would be convenient for the Hon’ble Member to
discuss the whole of the amendnents together, but, at the aume time, there
will be no objection to his discussing the priucif)le with refercrco to this
one, and expluining to the Council how he would like this clause to be
worded,”
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The Hon’ble Mg. Das continued :—

“ All that I mean to say refers to the case of a contract; a8 men
makes a contract and afterwards there is a8 fresh contract, say for instance,
in regard to improvements. A man makes a contract that he should pay so
much for the tenure to the zamindur ; afterwards he enterstinto a fresh contract
with the zamindar that, ““if you will make some irrigation here, or if you will
make such and such changes, I will give you Rs. 700 more.,” In that case,
there ought to be a further enhancement allowed. 1 cannot see that that is
not altogether un enhancement in the strict legal sense of the term. [t is
reelly entering into a fresh conirect on new considerations, and that is
what it is sought to secure by having these alterations, 1f that be not
acceptable to the Hon’ble Member in charge, I hope he will accept the proviso
suggested in smendment No. 24, viz.,—

‘Provided that nothing in this section shall apply to a contract by which a tenure-
holder binds himself to pay an enbanoed rent in conswderation of an improve-

ment whioh has been, or is to be, effected 1n respect ot bis tenure by, or at the
expense of, his landlord. ’

“(Of course that does not at all clash with the principle which is meant to
be secured by the clause. It actually contemplates a case outside the purview
of the clause as it stands, and we have cases of roclaiming wastc?and,in
which the tenants may want to enter into a fresh contract. Then, there would,
if the clause stands as it now is, be difficulty in having such a fresh
contract. We have often been told that the Bengul Tenancy Act* Ras
stood the test of <7 years. 1 have often heard this here and clsewhere,
and tl at therefore it must be shown why it should be sltered. We also
know that the Bengal Tenancy Act* has stood the test in creating infringe-
wents on other prople’s rights and creating a revolution in Orissa during the
last revisional settlement, and that it aroused Mr. Maddox’s anxiety to
remedy evils that had been created by this settlomeut, and yet we are
repeatedly told that the Bengal Tenancy Act* has stood the test of 27 years,
That is actually begging the question. We came here to legislate, to have
a Code which is particularly suited to the conditions of Orissa, and we
deny that the Bengal Tenancy Act* should be adored, worshipped and
strictly followed becauxe it las been successful in Bengal; and the point
‘we meke is that we know that the Bengal Tenancy Act* will not do in sll
respects, for, in somo, it has done mischief in Orissa. We can actually show
that there are conditions in Orissa to which the .Bengal I'enancy Act* ought
not to apply, and in these circumstances I hope the Hon’ble Member in charge
will sce his way to accept my amendment either as a proviso or in any other
form so as to give effect to the proposition as I have stated it; thatis, so as to
provide for the further contract of a different naturc altogether.’

The Hon'ble Mx. Kegr said : =

“] should like to draw the attention of the Council to the fact that
clause 10 of the Bill corresponds with section 9 of the Bengal
Tenancy Act,® and, I an afraid, I shsll again have to annoy the
Hon'ble Mr. Das by referring to the virtues of the Bengal Tenancy Act ¢
Section 9 of the Bengal Tenancy Act* has not only been in
force in Bengal for the last 27 years, but, so far as I can gather from
the commentaries on the Act, it has never been the subject of any
judicial ruling of the High Court. Now when a section has begn in
force for 27 years and has pever been brought before the High Court,
there is & very strong presumption that that section has proved extremely
suitable, and I think that this Council should be very chary of altering it,
The general object of the scction, of course, is to prevent too frequent
tampering with the renteof tenure-holders. The general object of the
amendmenrts, which have been brought before the Council, is to afford more
frequent oppertunities of tampering with those rents, and thie, I think,
is most underirable. It is for the movers of the amendments to biing forward

® .., Act VIII of 1885.
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reasons for showing that it is necessary to allow more frequent
_alteration of tenure-holders’ rents than wns considered necessary by the
‘legiflature who passed the Bengal Tenancy Act* in 1885, It  was
then oconsidered that it wax quite sufficient to allow a tenure-holders’
rent to be altered once in 15 years, and this, I think, is a2 sound
inciple. When & superior proprietor divests himself of his rights
in fuvour of a tenure-holder, it ie only right that that tenure-
holdér should have & certain security of tenure. It is not
only desirable in the interests of the tenure-holder himself, but
also in the interests of the raiyats of the estate, beoause it is
perfectly obvious that, whenever an enhancement is made in the rent of a
tenure-holder, he is bound, in his own interest, to pass it on to the raiyat.
Now 15 years is, generally speaking, the periol within whioh the rents of
oeoupa.nnﬁr raiyats cannot be altered, and 1t is logical therefore that the same
jod should apply in the case of the rents of tenure-holders. In the parti-
cular amendwent which i8 now before the Council the Hon’ble Mr. Das
proposes that, where a tenure-holder’s rent has been fixed by contract between
the -parties, it should be open to the Courts to raise thut rent as frequently
as it pleases. 1t seems to me that this proposal is not only undesirable for the
reasons which I have ulready given, but also unnecessary. Th« proprietor
and the tenure-holder make their contract with their eyes open. Bnder the
law us it stands at present, they know that the rent [or which they have
contracted will not be linble to revision by the Court for«15 years, and they
take this circumstence into consideration in fixing the rent, It is clear that
great uncertainty would be introduced into contracts of this description if
the parties knew that the contract was Jiable to revision by a Court imme-
diately after 1t was made. 1 submit, therefors, that the Hon’ble Momber's
amendment would introduce an undesirable element of uncertainty into
contracts, and should be rejected by the Council. I would also add that I
would repudiate the Hon’ble Mr. Das’ suggcstion that serious evils were
caused to Origsa by the revisional settlement, or that Government ever
conceded that such wus the case either with that settlement or with the one that
preoeded it. We claim that these settlements have done untold good for
Orissa in every way, even thcugh—as was bound to be the case in such a
large area—some mistakes may have occarred here und there.”

The Hon'’ble Mz, Das said : —

%I have simply to say this much. I expected, Sir, that there would be no
‘objection. Believing us I do thup the Bengal I'enancy Act* is responsible for
all the labour which the Hon’ble Member 1n charge of the Bill, and the Hou’ble
Mr. Maddox have tsken to have a special Act, [ expected that there would
be no serious objection to making matters plain. As regards the objec-
tion which has been stated in other quarters, that, if the wording of the
Bengal 'l‘enancKiAct' is altered in the slightest degree, the probability is that
the Courts would infer that there was some special intention in muking this
alteration, and consequently would construe tﬁe Bengal Act differently, that is
sn argument which has force only in cases where the Bengal ’i‘enancy
Act® is used side by side with another Act, and in which a certain
section has been eltered in a slight degree ; but when it is clear, as it will be
from the preamble and other parts of the Orissa Tenancy Hill, that it is ouly
meant for tne special circumstances and conditions of & particular country and
people, ouruinly there will be no difficulty whatever, for it will bo obvious
thet Government wes driven to the necessity of a special Code the
experience that the Bengal Tenancy Act® will not do in all things for Oriesa,

The motion was then put and lost.
The following motions were, by leave of the President, withdrawn :—

22. 1f motion No. 21 be not carried, the’Hon’ble Mr. Das to move
that the words ‘“on the same grounds” be inserted after
the word “ Court ” in line 8 of cluuse 10.

93. The Hon'ble Mr. Saiyid Wasi Ahmad to move that the
words “or during which enhancement has so commenced ” be
inserted after the zords ‘g0 enhanced ” in line £ of clause }?.

ie, ae: VIII of 1585,
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. 84, The Hon'ble Mr. M. 8, Das moved ‘that the following be added as..

$provieo to clause 10, namely :~ P _ -
‘ Provided that nothing in this mection shall apply to & ocontragt
by which a tenure-holder binde himself to pay an enhanced rent
- in consideration of an improvement which has been, or is to
be, effcoted in respect of the tenure by, or at the expense of,
his landlord,” S :

He said:—

~ “Bir, [ have already explained that a proviso should be added to this
clause which would make it clear. It is now only clear in a certain
- class of cases, instead of gemerallv, and leaves the contract open. It says
‘nothing shall apply to a contract whereby a tenure-holder binds himeelf to pey
an enhanced rent in consideration of an improvewent which has been,
or is to be, effected in respect of the temure by, or at the expense ofy his
landlord.

“Of course, the general objection will be that the clause really means
that. That may be.” ‘

The Hon’ble Mr. H. McPrecrsox said:—

“May I be allowed to interrupt and explain? The cluuse is clear on
‘the point. When there has been an enhancement by the Court or b
~ uontract, the rent cannoi be again enhanced, by the Court, within 15 years.
All the clause me~ns is that, in the absence of a contract, the landlord cunnot
go ‘to the Court and sue for an enhanced rent. If, five years after an
enhancement, the landlord induces the tenure-holder to enter into a contract
for un additionul enhancement on account of fresh improvements, there is
nothing in the Bill which can prevent him from doing so. The clause only
refers to what can be done in the Courts in the absence of contracts.
The clause is perfectly clear and ¢overs all that you ask for.”

The Hon’ble MR. Das gaid : -

“That is what I do not understand, Sir. The Hon’ble Member must
understand that he is legislating for the most backward and stupid people.
We are very slow of comrrehanuion, as can be seen in my own case ; then why
not give us a little more light ?” :

The awendwent was then put and lost.

Clause 12.

The Hon’ble Mr. 'éuiyid Wasi Ahmad moved that the following be
inserted at the end of clause 12 (7 , namely :—

- provided that the entire tenure, and not a portion of it, is transferred
or bequeathed.” '

He said :—

“Clause 12 runs thus: ‘ Every ent tenure shall, subject to the
provisions of this Act, be capable of being transferred and bequeathed in the
same manner and to the same extent as other imwmovable property.’

“If a tenure-holder is permitted by this clause to transfer or bequeath
either all or any portion of his holding, the result will be that it will necessarily
add to the uumber of holdings, that is to say, instead of one, it is possible that
50.or 100 separate holdings tnay be created if portions are allowed to be sold or
bequeathed, It will also, if a holding is allowed to be divided and sub-divided
increase the number of suits that the samiudar or the superior landlord would
have to institute against the defsultinngl tenants. My awendwment is that, if a
permanent tenure 18 to be suld, it should be sold in its entirety. Suppose that
this amendment of miue is not accepted by the Hon’hle Member in ehm ]

the Bill, what will be the result? 1f a tenure-holder seks to sell his one holding
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to, say, s hundred persons, the holding will go on getting smaller and smaller
and the diftioulty of the mindars will natgzallv End ::goenurily inorease. It
is for these reasons that [ wish to add » provision towards the end of this
alanse that whenever a?puoh sale does take place, the entire holding should he
sold and not a portion.’

The Hon’ble Me. H. McPrERSON suid :—

Bofore 1 discues this amendment, I should like to make a personal expla-
nation to the Hon’ble Members from Bibar. When I referred to the lively
interest which they had taken in the Bill, I did not mean them tu believe that
a genersl interest in our proceedings would be other than welcome. What I
was thinking of was an interest that ran to over one hundred amendments out
of two hundred and sixty, many of which betrayed very imperfect acquaintance
with the local conditions of Orissa and some ot which appeared to be opposed
to the interests und wishes of the representatives of Orissa. The present
amendment will illustrate what I mean,

‘It is one of a series which has been proposed by the Hon’ble Members
from Bihar with the object of placing & veto on the transfer of portions
of tenures. Amendments Nos. 28, 88, 41 and 50 arc similar, and there may
be others. The umendments ace not in accordance with the local custom of
Orissa nor with the provisions of section 27 of Act X of P839* which contains
thé existing Jaw on the subject. 'Iransfers of portions of tenures, by sale, gift
succession and otherwise, are specifically referred to in that section.
Such transfers of portions of tenures do not involve any division or distribution
of the rent payable, and this has been made quite clear in the redraft of clauses
13A 160 13D which [ propose later to place before the Council. I would
ask the Hon’ble Member, in the circumstances vxplained, to withdraw this
amendment.

The amebdment was then, by leave of the President, withdrawn.
The “¢ fresh ameniments,” + numbers 1A to 134,

The Hon'ble Mr. H. MoPuemsoN said :—

* May I have your permission, Sir, to move the fresh amendmentst of the
alauses reﬂting to the transfer of tenures and holdings and cognate mattars,
which have bean entered in my name on the reparate list that has been laid on
the table this morning ? They are numbered LA to 13A "

The PrestouNT said : —

“The tules are suspended in order to enable the Hon’ble Mr. MoPherson
to move the fresh amendments which Members will find on the table.”

The Hon’ble Ma, H. McPrERSON said ;=

‘:Thera are no less than 62 amendments dealing with clanses 134,
188 end 130 which refer to the transfer of tenures, and with clause 25A which
deals® with the transfer of oceupancy-rights. Nearly one-half of these
amendments have been put forward by Hon’ble Members from Bihar. The
remainder which have been filed by the ‘rissa Members cover all the
debatable ground of the transter clauses and have been very carefully
considered by my hon’ble friend Mr. Ke.rr and myself with the

9 ja, the Bengal Bant Act, 1359,

+ These amendments (numbered LA 10 13A), which will be funnd set out in full, i their relevant
peditions, in the report e:’;:;d debata .on the Bill mmdd m?bt?- proeomh C'ilg-_llf:f u:-'f s;nt fmh ::;i
sabsequant dntes, were Ol & sepamats T AB: efore the Council for the first time on the

ing of the 20th Maroh. They ?m odpuuhl of sthe suggestions put forward by Hon’ble
# abers 1n the amondmsents sent 1n by them 1n regard to clanses 184, 18C 264 ; but as they wero
m‘hnM in the ori¢inal amendment hst, as there haa been no time to scircufate shem for

inforioatipn .of Mambera before the mesting of the 20th Mareh, they were referred to in the
ggmu“!nﬁ" amendments,
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- of fin & solution which will meet the reasunable objsctions
m pm}?i:.ﬁ& The redrefts of clauses 1343 188, 13C, 25A auna 9|,
together with the ‘new clauses 13CC, 18D, 13E and certain consequential
amendmenty, represent the result of our joint deliberation with the proposers
of the Orissa amendments, and have been accepted by them as a satisfactory
solution. The following are the chief points in which the redrafted clauses
differ from those in the Bill a» amended ir Select Committee:— ’

“In clause 10A, dealing with transfers by succession, we have made an
addition whereby an opportunity is given to the lundlord to appear and be
heard, and registration is not allowed till the Collector has satisfind himself that
the applicant 1s the trus heir or successor.

“In clause 13C, dealing with transfers of tenures other than those
specified in clause 18B, we have provided for an alternative fee which mini-
mises the danger of a fraudulent understatement of the cunsideration-money in
deeds of transfer, We consider this preferable to throwiug on the Collector
the burden of ascertaining true market value in all ceses. Several of the
original ameniments relate to market value, :

“Bub-clause (3) of the same clause has been awended so as to. leave
the burden of Eruof of custom neutral The complaint was made that the
burden of proof had been laid unfairly upod the Jandlord.

“Ip new olsuse 13CC we have made it clear that the transfer of a
portion of a tenure and its registration do not constitute a division of a tenure
sush as is contemplated in clause 91,

*Clause 01 has been redrafted so as to accord with the existing clause
88 of the Bengal Tenancy Act.*

* Sub-clause () of clause 25A, dealing with occupancy holdings, has
been amended on the same lines as sub.clause (8) of clause 13C, %ut the
explanations have been retuined, for | regard them as essential to the acceptance
of the compromise now proposed. Sub-clauvse (4,. which made the orders of
the Collector final, subject to revision, has been excised, and this leaves the
orders of the Collector subjeot to the ordinary rourse of appeal presoribed in
clause 213. Sub-clause 6,, which was added because the orders of the Qul-
leotor were made final in the preceding sub-clause, has also been excised. A new
gub-clause has been added which removes permanently-settled states from the
operation of clause 25A, and, with respect to these areas, the Jllusiration which
stood in the original Bill as Jlusération (1) to clause 246 has been restored as
Illusiration (1a). The justification for this exception is that the evidenoce of
oustom of transfér, on which the provisions ot clause 25A were based, was
collected 1n the course of the revision settlement from the temporarily-settled
area. We have no sufficient information regurding the practice of trausfer in
permanently-settled ureas, and have therefore left it to be governed by existing
custom or usage, without attempting to define that custom or usage.”

“ With this explanation I dpropoae to put, clause by clause, in their proper
order, the redrafts or new drafts contained in the separato paper which has
been placed before Hon’ble Members this morning. If they are accepted by
the Uouncil, 1 gather that the amendments standing ia the names of other
Hon’ble Members will nutomaticulliy fall to the ground, but of course it will be
open to any wember to bring forward any point which he has raised in his
amendment,’

Clases 184,

1A. The Hon’ble Mr. H, MoPhersoa then wmoved that, for the mm
ined above, the following be substituted for sub-clauses (7) and (£) of
clamse 134, nawely :—

(1) In the case of ever{ transfer of a tenure or portion of a temure
by succession, the landlord ghall recognise the sfer, provided
that the transferee shill pay him a fee amountiug '¢o ru gwo,
exoept iu the case'of a bgsiafiidar when the feo shall be rupee

e
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(2) If, in any such case, the landlord refuses to aceept the requismte fee,
the transferee or his successor in interest may deposit such fee
with the Callector, and, at the same time, apply for registration
of the transfer. The Collector, after giving notice to the
landlord to appear and be heard, shall decide whether the
applicant is the successor or not; and, if satisfied that wuch
applicant is the successor, he shall cause the fee to be delivored
to the landlord in the prescribed manner, and shail, by an order
in writing, declare that the transfer has been duly registered.

‘q‘he Hon'ble M&. Das said :~—

“8ir, 1 beg to submit that the introductiou of these fresh amendments at
this stage handicap us very much. This Bill bas been in the hands of & Select
Comauttee, and I was told that thig Bill has been thought over by Government
for yeurs und that the Select Committee went through it and recast it; and now,-
when we are actually considering the Bill, certain important nmendments are
made, and we find them on the table us we comw to this Council In justice
and fairness to us, I think certainly a little more time ought to have been given
to us. When | moved the other day that this Council bad not time enough to
discuss this Bill, and therefore that further vroceedings 1n connection with this
Bill should not be moved 1 this Council, I was told that this Coancil was
certainly the only competent Council that could deal with it, and now “we are
faced with amendments that are broughtin at this stago; and unless the
Hon’ble Member in charge of the Bill wishes us t take up the consmderation
of these amendments on some subsequent day, it really comes to this that
certain amendments are ravde on certan important provisions of the bBill,
and that we are required to proceed wirh them nnmediately ; it this does not
justify my esaying that actually this Bill is being rushed, I do not know what
does. I'nat is the condition in which Orissa 18 placed here. Highly-paid
officisl memlgrs of the most eminent service in the world have laboured for
years, and then they produce a Bill which unaergoes considerable change 1in
the S-lect Committee, and now, at the last moment, we are faced with cer*ain
further changes ot an important character! And I submit that certainly these
changes ought not to be discussed to-day.” -

The Hon'ble Mg, H. McPlemou said : —

“Sir, may 1 rise to explair briefly what the situation really is? If regard
be had to this new redrafted olause 13A which has now been proposed by me
and if the amendments that stand under the heading of clause 13A in the
¢ List of Amendments’ be examined, it will be found that what has been done
is meroly to aoce‘rt some of these smendments. | have thus merely antici-
pated some amendments proposed by Hon’ble Members. 1 do not see there-
fore how it can be suggested that there is any question of rushing a new draft
through the Council. BSurely, to ask the Secretary to redraft a clause so as
to meet the wishes of Hon'ble Mbmbers, and to have their amendments thereby
put into acceptable shape for them is no very grest ciimo on my part! As re-
drafted, the the new clause covers amendinent 34 which stands in the name of
the Hon'ble Raja of Kanika, and 35 which stands in the name of the Hon’ble
Hrishikesh Luaha, while another redraft covers amendment 37 which stands
in the name of the Hon’ble Rai Sheo oShankar Sahay Buhadur. We
are not mwking any departure from the drafr clauses of the Bill,
exocept so far as is calculated to meet objections raised by the amendments
of Hon’ble Members, and i expected that Hon’ble Members would bave
welcomed the step we have taken which is in the nature of a coucession to
thein. I do not see in the leadt why we shoulde not consider the redrafted
cladses now, but we can consider the original amendments first, if Hon’ble
Methhers so prefer.”’

, Adt VELL of l*ﬁ.
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The Hon'blé' Rat 8rra NitH Ray BaHADUB #hidi~-

+ %I beg to’remind the Council, Sir, the¢ the Bill has been in the hands of
thé Government for several years, and it bas undergone several modifications
snd alterations ih the SBelect Committee. I don’t quite understand the position,
but it seems somewhat strange that at the last moment serious amendments
should be presented to us without notice, and that we should have no time to
go through the amendments or study them. All that I can say is that it is an
unusual procedure for the Government or, for the matter of that, for the
Hon’ble Mewber in charge of a Bill to move amendments after the Select
Committee stage has passed by. Moreover, it is a serious departure from the
principles which have been recognised in the Bengal Tenanay Act® that a
portion of the tenure should be allowed to be sold and the landlord should be
compelled to recognise transfer of a portion of the tenure, Itis against the
spirit of the Bengal Tenancy Act® to compel the landlord to recognise transfer
of a portion of a tenure.

The Hop’ble Mg, KeRR said :—

* “My object in intervening at this stage is simply to explain the change
that has been made in the original Bill by the Hon’ble Mr, H. McPherson. The
clause now before us deals with the transfer of tenures bv succession, and it.

vides that the lardlord shall be required to recognize the transfer. provided

(] Jnid certain fees; and, if, in any case, he refnses to accept the fee, the
transteree or his successor in interest shall apply to the Collector., T'he original
Bil} says that the Collector shall thereupon cause the fee to be delivered to the
landlord in the presoribed wanner and shall, by an order in writing, declare
that the transfer is duly registered.

» %It was brought to our notice that a fraudulent transferee might come up
and represent himself as the successor of the original tenant, and we therefore
thought it was advisable to meet that particular objection. Wa now provide
that the Collector shall give notice to the landlord to appear and be beard, and
shall dacide whether the applicant is the real heir or not ; and, if the Collector
finds that the applicant is the real heir, he shall cause the fee to be delivered to
the landlord in she prescribed manner, and shall, by an order in writing, declure
that the transfer has been duly registered.

“ That is the only change which has been made in the provisions of clause
13A, and the only point that the Council need consider with regard to clause .
134 ‘

The Hon’ble Mg, APCAR said :—

“] bave not been able to hear distinctly what has been said.

“Do 1 understand aright that these proposals made by the Hon’ble
Mr. H. McPherson are in the nature of a compromise embodying the proposals
made in the amendments sent iu by various Members of the Council? If I am
correct 1n my supposition, 1 do not see why thé Hon’ble Member could not, as
the proceedings went on aund in the course of the debate, have made these
roposals ; but, instead of downg that, thess clauses have been submitted
ofore the meeting in a form which 18 acceptable to Government. I may state
that, for my own part, I see no objection to the proposals made, or to the manner
in which they have been submitted.”

The Hon'ble Bapu BrUPEXDRA NATH Basv said :—

“I really do not understand the reason why Mr. Das complains It.is
the most extraordinary complaint that I have ever heard in this Couneil.
When a Bill is proceeded with, we, non-official Members, bring in amendmpents,
and these amendments, when necessary, are changed as to their language, and
sometimes they are adopted by the offieial Members; if they are adopted, these
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