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I (Mr. Kef'r j M,.. M. S. Dal; 'Rei l;~"«J SA1,,!ar Salta!l Balwlur' 
M,. H. McP4tr80II.] , 

q!-lerent from ~he actual fa~t8. tIt pre-suPe<>868 stringent relations hetw<'en the 
la.ndlot~ and hlB tenant whIch ao not eXist. It takee for granted that "the 
zaminaaf ~ always tryilll( to tnke possession of lands which belong to tho raiyat 
and deelarmg them to be abandoned, and that therefore the zamindar should 
be called upon to"lM;lrve a notice. Sow, take the case when th£lro has been It. 

flood or famine, and the raiyats have 80ne away from tbeir boldings and the 
zamindar does not know whether they will retum 01' not. 111 such' a case it 
should be quite unnecessary for the zamindar to give notioe to the Collector 
before he takes possession of sllch la\,lds. I ohject to this sllh-olo.use, l!imply 
on the ground that it SUppoBeS a state (If things which doot! not exist at all. 
L~81ation, as we have been told, should be baso I upon actual experience, and 
not upon hypotheses" 

The Hon'bie MR. K~Rlt said;-

"This amendment of tho Hon'ble Member would destroy It 8D.feguard 
which was (:onsirit'red necessary in the Ben~81 Tenancy Act, t and 11118 been 
in force In Bengal for tllO last 27 yearK. Anybody who kllows tmythillg about 
the muf8ssaJ and till' reJatlOI\8 of many landlords with their tenant!!, will 
recognise at. once that it would be extromt'ly dHuget·oUt- to allow JuuulordH to 
treat a raiyat's holding aK abandoned, without going through tho formality of 
serving 8 notice through the Colle~t~r. It iH really B safeguard for the land· 
lord. Good la.ndlords can. by tt118 means, sufeg-uard themMelves trom the 
risk of peiug treated as trespassers. Tbill Bub-clause is l('all), 10 tho interest 
both of the raiY2ts a d landloros, and I would urge the ('ounciJ to rajl et thiH 
amendnlent." 

• 
The Bon'ble . DAS said ;-

"I do not see whut nnd \\}-1ol1e intere.ts are safeguarded. 1'!tp \\latter nc,w 
~tands' thus: if the zumindtlr takes forcible P08t1csl'ion of ltllothf'r'" land, he will 
be guilty of trespass under the Indian Pelllll Code tt But if he 8ervos a notice, 
then he is not liable to be prosecuted in a Court for treS!lpMl-48. So reully you 
are not safe-guarding 8nythinl~ . Wlrile you say you are helpillg the rlJiyat, 
you Iirc not helping him at. all j you are keeping a loophole open. Tiro raiYllt 
migllt justly tlliy "save llIe from my friends. '·~ 

The amendment was then put ar.d 101lt. 
The following motiuns were, Ly leave of tho President, withdra WIl :-

.. 

181. The lIon'ble .Mr. M. S. Das to movo that tho words 
" from the date of publication of notice" ill line 
5 of clause 90 (.1, be omitted. 

Olau8o 91. 

188. The Hou'ble Hai Sheo Shankar Sahay Babadur to 
move that the words II save lUI provided in 
lI(!ctions laA, 1313, 1:3C and ~5A " in lines 1 alltl 
2 of clause 91 be omitted. 

189. 'I'll\' Hon'hle Rlli Sheo ~hQnktlr SahllY Bahudur to 
move that the wordt! "savn 8S provided in tub
section (f) of section 25 A" in lineK a !lnd 4 ot 
clause 11 be omitted. 

Olathe 91 • 

-IlA. The Hon'ble Mr. H. McPherson, with the perrnis/lion 01 the 
President, then moved that, for cluut!e 9J, th~ following be substitutf'd, 
namely:-

"'91. A divi@ion of u 1 enure or bolding, or distribution of the ront 
paYllble iQ respect thert~to, shall not 

])n'lli m of teuaDC.l' Dot blDdinl1 be bl'ndl'ng orl tile 1 .. mIlord, unll'Ks it 
on lan:ilord Without hi. (·ODient. .. 

i8 muuo With hitJ express conllent ill 
writing, or witt: that of hi!! agent rluly H.uthonsed in thll.t behalf: 

------ t 1 •• - Act VIII of 1886. 
. tt i.t!. A"t l..LY of 1'860 • 

• Thi •• meDdm~Dt "II tak.ell from tb .. Lid of .. freah .wendm~nll .. whlob II'U laid OD tlle "ble .t 
tlae IIIt.tiD, of the 10th lIar<;h (lef the .ecood foot.DOCe aD pego 87 of the IJroceedioa' of 21th Marchj. 
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PWl'ided that, if there ill proved to have been ml\dtl in any landlord's 
rent.roU any entry ebnwing that any tenure or holding hat beM! 
divi~ed, or that the rent jayuble in respl"ct thereof haS been 
distribqted, lIuch landlor Olay be presumed to have given hi. 
express consent in writing to sueb division or di8~ributiun." 

He sfl.id:-
" The amendment I1S printed in the BepRrate paper of " fresh amendments" 

hal s· slight u.istake in it. In the second lill's, the word "thereto" IIhould be 
J'81J.d fiS "thet'eot" 'rLis amendment is part of the arrtlllgomellt come tg 
regarding the rourafted trall~fel' dauees to '" hich I referred yesterday, and is 
merely 8 reproduction of section 8'i of the Bengal TuIJancy Act • " 

The motion wa~ put in the altered form and agreed to. 
The following moti()D was, by lean of the Pre~ident, withdrawn:-

Claul8 96. 

190. The Hon'ble Mr. Saiyid Wasi Ahmad to move that olau8& 96 be" 
omitted. 

191. 1'he Hon'ble Rai 'eo Shankar Hahay 13ahadur moved that the 
words "the District Judge may on the application, in case (a), of the Collector, 
alld, in cII.se (b)," be substituted for the wOlds" the Collector may of his own 
motion 01' on the applicatioll " in line 6 of clause 96. 

He iaid:-
"Sir, Ii change of considerable mugnitude has been proposed to be made 

in the existing law with regald to the appointments IIf COlllmon manl1gers It 
is proposed to transfer tht,se cases from the jurisdictiun of the' District Judge 
and High Court to that of the Collector alld (JOUlI4issioner. I Ildmit th'lt this 
alteration is propllsed with the best of motives. liut, I venture to think that 
a clos~r exalJlmation of the proposed chang-e will convmce Your Honour and 
the Council that it is of a far-reaching effect and should not be maJe. It 
affects the very existence of the landlords of joint esta.tes and tenures. The' 
firilt legi~lati()n on this subj( ct was made in 1~ 12, when, by Regulation Vof 
1812, POWPl'8 were given to Zilltl Courts to appoInt competent ilion to manage 
the property of join t Unoivide I o~tat('8. To depriye rl person of the right I)f 
the manugelllf'nt of his property was a Herioul! matter 'and could ollly be taken 
undl'r very' t'xtlaordinary oircumstnn('os and with proper safeg-uards. The 
safeguards ill the law of 18]2 were that action could only bu taken III casell of 
dispute8 caur;mg (1) inconvenience to the public, and \ 2) inj'uy to private 
rights. Tho otht?r and most illlportant safe-guard waH that tht' jurisdiction 
vest,ed in the Court of the Ztlla Judge, which ctlulrl aC't only on th(1 motion oithe 
Revenue 8.uthol'itiel! or of ar.y one intf3rested in tho estate itllelf, and 1I0t 011 its 
own initIative, This provision about the appointment of common managers Will 

considerllbly enlalged when the Bengal Tenancy Act- was passed, but no 
change of Jurisdiction frolll the Judicial to the ~~xecutive was ever suggested 
conternplatl d or IhHdp Thl' result hf.\s been that Zilla. Judges, under th~ 
supermtendenco of the Sadar Dewani AdHlat and High Court) havo 6Xfll'cised 
this jurisdiction for over one hundred years. It is now proposed, 10 the present 
Bill, tllat the jUi isdiction should vest in the Collector under the superintendenCe 
of the Comwissioner, and lint ill the Dil'ltrict Judge and High Cflurt as 
hitheltn, I may say, in passing, that, in this respect, the condition of 
Ori8!1a ill on the samtl foo~ng Ilt! that of other parttl of the Provinf'es of 
Bengal and Bihar, and I do not see why OriIlSS, 80 far as this m!l.tter 
is concerned, should be treated differently from other partf! of the province. ,I 
lool~ on this prolJosoo change WIth ~rest alalm, alld my fpar is that a provitlion 
like thill will place all the co·owners of eM.teli and tenures in Orissa in a most . . 

• ,.,' Act V III of 1886. 
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d~.'gerous positi~lI. For it wi~lle!ld to III(,Ist ~isastrouil ~onijequellce8 {:o ~1"':Il, 
"nd they alld thClr property. wIll llICUI' tho rl!'lk of betng pla~ed in charge 
~f '2ommon managolllout more Oft~'ll alld !ll0re lar~llly th m. it! eith~1' good 
for them or fol' the country. Hlthel·to, )f any dillpute ~,oloted betw('en 
them and their till-OWners, cautling ill{'onvenience to the'public, tilt· Ct)\Iel't.Ill' II nd 
ill cn~e of inju,ry to pl'iv~te l'i!!hts, the persoll intere!(ted, had to movo t.ho nilltriet. 
Judge. who, "ftAr g'OlDg through tIl(> mtttter, Illigltt Of might not allpOilH a 
common managel' , In caS6 he did appoint, anr pllrtyaggrieve,l could como up 
to the High Court f"r redl'e~s. Hel'l'tlfte r, in Ori>ll'l!l, the Collector Will take th., 
initiative and act at! 8. Judge. If he honrs froUl the POli(ltl, or from the .SeUle
Il!ent offict3, or in a privatI:! cOllvotsstion ~ith Flny p,er!lon th~t there exi8ts !lny 
dlBpute I?etw~e~ OO.lIwne.·~. not n~cet!!Sa"lly. CaU81\lg ~lIconvelHence t.o the puhlic 
but OlluBlng Injury to pl'lv!lte rtghts (whIch all d18Pl1tl~8 do). Ilt~ Oltn, witllllut 
waiting for Il (ltllllplltillt from tht' aggl'ieved puty, at onco take action and ('all 
upon the co-owner8 to lippomt a comJ1lon mallager ; and if thtly do not Itppoint a 
cowl"on manager, he himself can a.ppoint It common ma.nager, Bnd thereuptln 

, the co OWner!! not ollly lose the lIIana~~emcnt of their elltattl, but, (if 
the Bill ill pa!!sed into law. as it stalltls), tll()Y cannot tl'lln8rCr or mortgllO"e 
thoir rights, 01' even apply fill' partition. If thi.. dau8tl ~6 ill PII.M8~d 
as it stlJll te, I sincerely pity tho pOlliti .• ns 01 all ('o· .. wnerR i'l Ori!lsu, 
from big zamindars down to the holdt'rs of the 8,lJullf·st. tenure. They will 

• he in' comtant dread of the Executive head of the di!ltri('t. Th(,) can. at 
any time, be deprived of the cOlltl'ol of their propert\. It mUll' not he 
&upposod that I fI m saying anything agaill8t the Collectbr", for W'lOIll, lUI 

a body, I hlive the grea.t.l'st respect, regard and Idmirution. BItt, 
Sir, 1bE'J'p ill somothing which we lawyers ctlll "judicinl interest" 01' 

J' judi"ial bia~." Human ntlture is human nutur!' hnd one of tho o)ementRry 
principles of juri8prudenCle is that you cannot be both prosooutor lind jud.!e. 
You !let at 1I1lught tho first principiI! of law by making thu oon~ctor btlth 
pro·eecutor anJ judge. He l'an take Ilction on ~i8 own motioll in (laMO of Ilny 
4ispute with which the public peace 1M not cOlleerned, and he Ctln decide the 
matter hil1l!~elf.. It 18 pluolllg ill his hands u po" er wl.ich !lh"llid never b~ 
placed in the hands of any Pf'tIlOll, !t()wever great confidence you lrIay have in 
billl. It is /lut only neCt's8ary that jUl!tiro should be done, but it is absolutoly 
neo888ary that the people should have llO misgivings about tho tribunal 
to which they have to go for justico Then let U8 see what iM thc reation 

• for the change. It it! SKid that the Collector can keep h{"ttpr supervision 
over the Ollmagerll th~n tho District Judgo can do, I ndmit that this is tlO. 

1 adblit that, a8 a rule, the management of estates nannot be properly !luper· 
vised by the DiRtrict Judge in the s8rue wny 8S by tbeC(,llocior. You do not. 
howenr, propose to give to the Collecto1' the supervision of management ollly, 
but you propose to giva him the jurisdiction to take the initiati \'0 and to decide. 
All a judge, 8.8 to whether a common manager should be appointed. Thill 
difficulty of management by the Di8trict Judgo ba~ been felt before. We find 
it was felt ~o far back lUI 182i, for Regulation V of ! 827- recognised that 
management by the District Judge was less satisfactol'Y than management by the 
Collector. It therefore authorised the District J ud~e, in calles where he decided 
to appoint a manager, to i8~uo 8 precept to the Colleetor directing him to 
manage the property. Thil'l pr()vi~ion waH replaced by a pl'Ovision in the 
Bengal Tenancy Act. t section 90, empowerin~ the Local Governmont to 
nominate a person a8 manager for any area; and when the manager is so nomi
nated, the District Judge is bound', under that Act, to uppoillt him tiS 
commorf manager. If the question of management only is concorned, the 
difficulty might he obviated by the Local Government exercilling the PO" er8 
under thiR "ection. But there i8 no reason why the power of taking the 
initiative should vest in the Collector. 

}{y~allt objection is that the matter has not been properly considered. 
I am -aware that Mr. Adami, the District Jud~e of Cuttack, supports .this 
p"ovision, but be supports it simply on the ground of the better Bupervi8ioD 
of. management by the Collector. He has not one word to Bay about the 
desira.bility or otherwise of adopting a. line of action which would wake the 
Collector both pr08ecutor and judgf'.. Except. Mr. Adami, no other Diatrint 

--L-- - --- .--- ---

• j t. tne iSeDgal Au;'l1rd .Kllatil. MlluagcmeDt n'Ruialioll. 1127. 
t i.lI, Act ViII of JB8~. 
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Judge bas been, I believe, consulted, and. above a11, the Bon'ble .1u43GB 'of the 
High Oourt, who have exerci .. ed jllris'liction in thi" matter for over one laundred • 
years, have not bepn refened to. Is it fair to theUl ? Is it, to say the )eAst, 
courteous on yoUr part to oust thelll from a jurisdiction they have exercised f()f 
over 100 years without hearing from them as to what they hnve to hay 00 the 
subject? When the effect of the Bill is properly understood, it il:! bound to 
create alarm. I theref(lre propose that the p"e8l:'nt law need nClt be disturbed." 

The eHon'ble BABU JANAKI NATH HOSE said:-
,I Sir, this amenunwnt has been vt'ry eloquentl) propGMt'd, and the, 

objections ta.ken are on various g-rounds, but the changA in the law that is 
here proposed is based upon actua1 e xperiellco. I can inform the Members 
of this Council that thiK syt'tem of managing certain e8tates th, ougb a conlmon 
manager has been in vogue in the di~trict of Cuttack for ahout ,0 or ~~ ye!U'8. 
I must admit that the Judge who first took over the charge of 0111' estate rather 
liked the \\ crk. He took an interest in tht> particular fllmily whoae estate caPle 
under his mallage1llent. But 1 11m in arsition to say toat no otlwr 8ucceeding 
Judge ever liked thitt kind of work, an , generally speaking, the.·e ~avA been 
several reasons for this. The hrst j .. that the Judge if:! busy with judicial work, 
and has hArdly a.ny time to devote to thl' managf'ment of the estates; the recllnd • 
reason is that he has not the machin(>ry at his commar.d with which to wOlk; and 
there is another reason, Sir, namely, that these {'statos aro generally embar
rll8sed e8tates, and, either defaultll are made in paympnt of Governmt'nt revenue, 
or the properties have been mortgaged and are brouio!.'ht to sale in Civil Courts, 
and these occurronces give 11 cOOlHdel'ablf' amount of trouble to the I'i",triet 
Judge. Further, the Judge does not like til have to wnte to the Collector to post
pone a levenue sale, or to call upon his subordinlite courts to adjourn execution 
sales Mr. Adami is, it will be observed, elllphatic ill his opinion that he ha.inot 
been ablo to wOlk thiN system well, and that it is preferabb that the common· 
m!!uager should be under the CollectOi. 1 may also sav, 8,1r, that, at the 
Confelellce 11l,1d in 1909 by MI'. ~Iad<lox, most of the gelltfemA'l consulted were 
in favour of the transfer of jurisdiction to the Collector. But the Hon'ble 
Momber who propol!!es thit! amendmpnt says that the Col1ectol' would bt' situated 
as both prol:ltlcutor alld judge. I fail to see any diffif'ulty of t,hat kind in this 
matter. On the other hand, if there is any inconveniellce to the public or, 
injury to private rights, the Collector is in a better position to ascertain these 
facts than the Dilltrict Judge, who would dflpelld simply upon such second·han4 
evidenco as lDliy be produ(,ed before hinl; slld 1 have 1I0ticed, Sir, thfit though 
Collectors have lIeolDmgly wallY 8IDS to atone for as regards their relation WIth 
the OWllf'rS of embarrasspd estlitl'S, they are always very sympathetic with 
the members of these aDcient cmbarral!sed famihes. Agru.n, not only has the 
Judge furnished us with this opini\lJl, but, local opiuion also is certainly the 
same, rl'here i~ no harm in my telling the Council that Mr. Ll'vinge, the 
present Commissionel, is of opilli'lD that the judedict.ion should be trausferred 
to the. Collector. There is, further, another reason ill bvour of the change, 

, and that ill that the common manager'Jaccounts ought to be examined 
periodically at least. But I am sony qo say that, though several ' estates 
bu ve been under the lIJanagemen I of the District Judge for several years, 
yet, owing to the want of qualified officer&-l do not of course refer to 
the Judge, for he Iaa~ no time for these duties-the accounts have never 
beall auditbJ, and no one knows how they stand. For this and othero reasons 
it has been thought fit to change the jurisdiction and to place these eetatea 
under the Collector . 

• , As regards the curtailment of the power of co-sharers, I can also "ay from 
pl'lsonal experienco tliat this too is very nece.ssary ; for otherwise, though at first 
all tho co-sharers may think fit 1.0 place their estates in the hands of the(Collec
tor, some of theUi mu.y change tht>ir minds afterwards, and by thpir conduct 
make good mauagemCl.t impossible. For ~his and other rea~on8, this change ·in 
the law is re~uired; and I think that, apart from the vague general remarks to 
which the Hon ble llo'f'6r attach6'8 uluch weight, there is nothing in the looal 
conditions, 01' in the experience actually gained' by competent men which 
.hows that. this change is unneoe8~ary anrl ought not to be made. 
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tAt ihia stag&, the Uouncil wa'i adj ourne.i to Satul'da. y, the 23rJ Utl.l'"h, 
1912, at 11 4.H,) the President intim!ltillg that the d",l>!Lte on o.lU~t\dment 
N«? 191 would then be proceeded with."'; , 

• 
A. W. WATSON, 

O#q. S~or~t'lr~ to tlu Benqal ufli8latwc 001111"'1. 
C.u.cuTTA, 

'1'''' nth Marcia, 1919, 

». a. ~1" ,.,In, -4(11)/ ...".-(1. ~ • .1 ot~ 
, . 



PrJc,eciiugl ~t t1M • .iA{li.,Zatillf Of JUne iI, tJllfem61ed jor. the purpo'tJ of mal&inlJ JialC' 
and ItfITulatlo,,, "flder lite pro.~ilSi.()na of the I nri,'m OOUlleil.~ Acta, 1861 to . " 
~~909 (14-,,6 ViCI., O. 67, 55 ~;;o Vie I., O. 14, au" D Edw. 7, O. 4,). 

'1'aE Cotlnoil lIIet in the DUI har Hall at He}vedel'e on Saturday, tho 
23rd .March, 191'~, at 11 A.M. 

't1restlli: 

The Hon'ble SiR FltEDERlCK WILT.IU{ l) UK I';, K.C.I.E., 0.8.1., LieutenHllt. 

Governor of 13engRl, sub. pro tem., prt,.idin1. 

"'1'he Hoo'ble MR. F. A. SLACKK, C.8.1., r';ce-P rcaident. 

The Hon'ble RAJA Kll!om LAL GOSWAMI. 

'-"he Hon'ble Mu. R. '1\ GUEER, C.S.1. 

Tne H'ln'ble \1R. 0. J . .\hOPHElt80N, C.I.E. 

The Hon'ble MR. E. W. UJLLIN. , 
The Hou'ble Mit. C. J. SrEv~;NsON-UOORE, c.v.o. 

'l'he Hon 'ble AfR. E. P. CHAPMAX. 

The Hon'I;le Mil. B. K. J.;'INNIMOIU: 

'rho Hon'ble ~IR. J. H. KERR, C.I.E. 

The Hon'ble lb. n. L. STEPHENSON. 

The Hon'ble l\IR. '1'. HUl'LER. 

'l'lte HOll'bin MH. S. L. MADDOX, C.b.l. 

The Hon'ble Ma. G. W. KUCHL£R, C.I.I!.. 

The Hon'hle Ma. L. l!'. MOBSBEAD. 

The HOll'ble SIB ft'UEUEBICK LOCH HALLIDAY, KT., M.V.O., 0.1.1£. 

The Hon'ble Ma. J. G. CUMMISIJ, c.u: . . 
>I 

~ HI)O'bie MR. C. H. JjOKPAb. 

The Ho,n'ble Ma. C. K A. W. Or,l>lf ••• 

Tiw, tion'ble :M.a. H. )lcPHu-OJl. , 

'rh" Hon'ble UABU JARAJtJ NAN llos~ 
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Th~ Hon'ble MAIURAJA BAHADHR 8IR PRODYO'!' KmUR TAGOBE, KT.~ 

'The lIon'ble SIR FREDERICK G~ORaE Dmfiut:, Kr. 

The HOIl'hle KUMAR SHEO NANDAN PRASAD SINGH. 

The Hon'ble BABU BHUPENDIU N ATH BASU. 

-The Hon'ble RAI SITA ~ATH RAI BAH,ADUR. 

The Bon'Lla LT.·COL. G. GRANT-GoRDON, C.I.E. 

The Hon'bla SIR DIJAY CH}ND MARTAB, K.C.s,I., K.C.I.E., 1.0.H., Maharaja. 
dhiraja Hahadul' of BUl'dwan. 

The Hon'ble BABU KIR'fANAND SINHA. 

The Hon'ble RAJA RAJENDKA NARAYAN BHANJA Dw 

The Hon'ble BABU DEB! PRASAD SARBADHIKABI. 

The Hon'ble MR. J. O. ApCAR. 

ThEl Hon'ble MR. NORMAN McLEOD. 

The Hou'ble MR. 1''. H. SJEWART, C.I.E. 

'rhe Bon'ble l\lR. GOLAM HOSRlIN CASSIM ARln'. 

'l'hfl Hon'ble DR. ABDULLAH·AL.MAMUN SUHRAWARDY. 

'1'h .. Hon'ble MR. SAIYID WASI ARMAD. 

1'pe Hon',ble MAUI,VI SAIYID MUHAMMAD FAKRB-Un-D1N 

The Bon'ble BABU HRIIiHIKESR LABA. 

The Hon'hle MAULVI BAIYID ZAHIR-UD-DIN. 

'rhe Bon'ble RAI SHE') SHANKAR SARAY HAHADUR. 

The Bon'ble MR. M.lDHU SUDAN DAs, C.l.E. 

The Hon'hle Ru BAIlCUNTHA NATa SBN BARADUR, 

'rhe 11on'1>le BABU MAHENDRA NATH RAY. 

The Hon'ble KHAN BAR.a.Don MADLvt SARFAUAZ HUSAIN Kan. 

The Hon'ble MR. nip NABAYAN 81NGB. 

The Hon'ble BABU HAL KRI8RNA SAlUY. 
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~.dE ORISSA TENANCY BILL, 1912. 

~ OlaUIJ6 96 - contd. 

TBE Council proceeded with the consideration of Amondment No. 191 
l'elating to olaus,e 96, which had heen partially debated Rt the met)lin~ of 
the 21st March. 

The Bon'ble M~. h. J.ucrllI<:RSON, in re~mming the debule, baid :-

"This Amendment (No. 191 ),.and the twenty whieh 8ucce~(1 it all l~l'l,\te 
to the provisions included in the Bill 011 the subject of COUlm(,n llHI.~tLger8 and 
ftle main object of attack is the propo@t'd transfer of jurisdiction fron; the 
Distl'ict .Tudge to thp Colleetor. The first point to noto iN that till the amend
ments llave been proposed by Hon'ble Memher!> frol11 Bih!:tr. rhere it! n.Jt It 

single amendment suggested by any of the Hon'hie 1\1embf'rs wllO ltll'rl'Stlnt 
Oris81J11 and it may thus be inferred that the provisiolls of the Bill have the 
entire approval of ihe la/ter. The proposed innovation in the law ill not one 
which it! being thrust npon an unwilling people by (jovernml'nt It iii Itn 
innovation which Wlill sought by tho people thallI/wIves, II lid Govlwnment wail 
oontent to 'place itself in their hands and accede to their wishes. If Ml'. !\J addux's 
leport of April 190I:J be referred to, it. will be eeell t.hat the zamindal'II, whom the 
Hon'ble Member has I:mleUlllly warned o! the threutelled inva.sion of their 
cherished rights of property, were theOlllelvel! the first to 8UggPHt de cbange. 
They were ditisatistied with the working' of the Bengal Tenancy A('t- bt-ction8. 
Mr. Ma.ddox translated theil' 8uggetitions into propo8als which were laid before thtl 
Orissa l.'ommittee of 1909. The Committee, with tlte exception of olle common 
mantlger, who was also u. pleader, one lIlukhtear and ontl zumindar, were 
strongly in favour of transferring the jurisdiction of the .Judge to the Collector, 
"notJonly," J quote fr01ll Mr. Maddox's report, "because the CoJlector is 
familinr with the agricul.ural conditions of the district n.nd controll! Jill revellue 
ma.tter8 the alea for the 1ll0fit part being temporarily settled). but also becaut!ll 
he is more likel), to appoint competent person!! a.s managers a.nd t,:. tluptrVil:l6 
their wurk eftecttvely." 

"The propol'ull! which were incorporated ill the Hill were circulated to the 
three associatiolls who may be Maid to repre8ent the landlord'I' intere8ts ill Orissa. 
~ot only did all three astlocistionli approve of the proposslH, they suggested 
that Government 8hould go further in thl~ dlreotion of 8tr"'lI~thfjuin!l' the hallds 

, of. the common manager and curtailing till' powelll l)f the (·o·sharers during 
the term of management. They wanted Government, ill f!l.et, to introduce 
some of the provisions of the Chota Nagpur Encumbered EHt~tel! Actt. Lei 
me now read what the District Judge of Orissa wrote on the subject wh~n the 
Bill was circulated to him ;-

" The changes proposed in clauseI'! 96 to 103 of the Bill are strongly to be 
advocated. There are at present SIX el!tatel! under common managf'ment under 
the District Judge of Ctlttuck, une of them beill~ the Bhingapur estate, about 
the largest estate in Orissa. All, except one, of thei!e six e8tates may be said 
to be in et;tremil. 

"It is impc8i!ible for the District Judge, in the courlle of his dutlell, 
properly to supervise the common llIauagers; lie has no regular staff for the 
purpose and cannot afford the time to [,(0 out on tour. , 

• ,. Furthermore, suits are constantly coming before him on appeal which, 
properly speaking, he should not hear, being. ill away, all interested party. 
Parts of the estatell .tre constantly being put up for sale in execution of decrees, 
and it falls upon the Distnct Judgo to petition the lIubordinate courtl! to gi'fe 
time; y the t;ame time be baa to call for explanatiqn8 from t.he lower courts 
for the delays incurred in completing execution cues. 

~-- --- -- ~~--- ----
• I.e., Act VIII of 1886. I t i.,., Aot VI of 1"76. 
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" The Collt'Ctol' can far better supervise the ntanRgement, having e1:e.eri
enoea Dtoputy Collectol't! under him who ca.n Jeh,e the esta.te!' lheir individull 
attention. 

"All the properties of the co-proprietors lihould bo brought under·the 
common manl:lg~I', There has been uifficulty, for installce, in Jlelling off some 
hou~e property of the proprietors of tht> Bhingapul' estate in thA towns of .J?tlri 
"nd (Juttflck. Hueh property is not at fJrellent covered by the Bengal Tenancy 
Act. 1 would sUg'g~t\t the il1clu"ion, witt! necessary lllodifications, of the provi. 
sion pf sectlOn8 3, 10, 11, 17 and 18 of the Chota N'agpur Encumbered El!tates 
Act,t 1816." 

" The suggestions of the local associations and of the District .1 udge we~ 
cOlll!lidel'ed carefully ill S6lect Committee. The COllJmittee Wflre unable to 
accept aU the suggestion", because it iii not the bUllines8 of a Tenancy Act to 
provide for the preservation of encumbered estates, The details 01 c1&1188 
IOl, where they differ from those of section 98 of tIle Bengal Tenancy.Arntl,.
and these a180 are the subject of attack by the Hon'ble Membel's from Bihar_t 
repre!lf;lnt the extent to which the ComulIttee considered it 8afe in 8 'fenancy 
Act to admit the I!uggelltions and af'cede to the wish~s of the local 8saociution8. 

" We have now the very curioull situation that when Government has 
embodied m a Bill provisionlS which are in compliance with the unallilllOus and' 
urgent representations of the people of Ori1!88, the whole scheme is violently 
aS8ailed by rt!prilsentatives of Bihar, Sir, it dool') not bode well for the newly
Itrengthened cOllnection beheen Bihar and Orissa that what may be' called 
the senior partner in the new concern should a dopt this attitude towurde the 
junior member of the firm, I would ask the Hon'ble Members from ~ih8r to 
look at the qU8!1tioll in this bght tlnd to abandoll tht'ir opposition to thil! portion 
of the Bill. 

f 

"'l'he Hon'ble mover has laid much tjtres" on the point that the 4)ontiol 
of the working of ccmwon managel's has hitherto rested With the HOll'ble 
~igh Court, u':Id has end~avo~rtld to exci~e Ub ~Y hol.di~g ~p ,the new provi
Slonl! to execratlOll as au mV""SlOn of thell anClent Jur1S:hctlOD But Sir 
in the management of disorga.nized esta.te8 of ttll kindll, there ba"l al'wIlY~ 
been close co-operation betweell the Judicil:ll and th~ Executive. There has 
been no jealoull rivalry. When we have shown thl1t the existing system has 
not worked well in Or1888. and that there is fl univt'rllal desire to adopt, instead~ 
management uuder the control of the Collector, no reasonable objeetion can 
be ur~ed to the clllil1ge. What the Hon'.bJe Mem bPI los!>!! sight vf, or dobs' 
Dot fully appreciatp, Itj the closelleslI of the conlloctiol1 which exibts between 
a.n Uri8sa lJoltecj or and the landed interests of hit! dist rict. 'l'his ditlcussioll 
indeed~ tIIrows an interet!ling side-light on the difference that has lJeen Illad~ 
t.o Urist!a by t~le fRet that itt! la.lld s(,ttlements arp tomporary. The Collector 
is the trul!ted frIend of the propr18tal'Y body, and the holy hon or with which 
the Bihar Menlbel'lI affect to regald these proposals h! nut mtelligible to the 
people of Ol-isSIl. 

" There IS one point, Slt't in the Hon'ble mo\"er's I elllarks which hUll arrested 
my attention. Ho is afraid of the unlimited discretion that is conferred 
on the Collector to appoint common managers. It is no more unlimited, 
of course, than the discretion of the District Judge uuder t he Bengal Act; 
for, in this matter, the District Judge exercises executive functions, and 
thart> 1S no anp( al to the High Cuurt against his ordCl'tj; but thet Hon'~ 
Member felU'~ that the powers will be more extemnvely used by the Collector, 
who may act more frequently on his own initlO,tive. Although the working 
of the provisions has bPetl subjected to the revisional powers of the Commilllion
er by clause l02A, which has no counterpart in the BenR'al Act, tfiere is, I 
admit, dome p08Sibh dangor that the proviSIOns of the Bill may be overworked 
by an indisc~et't or over-enthusiastic Collector. Government has no de&ire t9 

• .,.,' A.ot V III of 1886, t t" •• Act V 1 of 1876, 
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throw· unnecessary work on itl mofassal officerl. It if) tl'ua that the successor 
of.an officer who had. overwork!ld . t~e sections might uisencumber him'\el( of 
the b1¥'uen und~r lectton 102, b~t.l~ II not always easy and not always sat iii' 
factorY'to get rid of a rcsponillblhty. I thel'eforo propose, Sil', \'lith your 
permission, to suggellt that no appointment of a common manago.· undO!' clauso 
'98, or release Qf a property under claulle 102, "hall be mttde without tho 
1I8.notion ?f the Commi8si?~er. 'rhe effee~ of these additions will ho to stoady 
the workmg of t.he prOVl8l0IlS, by uffordlllg less play to the idiosyncmsios 
of individual office!·s. 

"I propose to move the necessi\ry amendments when the clauses in queltion 
come up for discussion. 

• "As to the Hon'ble Mover's remark that only the Distl'iet Judge of Cuttack 
was consulted as to the changes coutemplated by this clau!\u, I would remind 
bim that thero is no other superior judidal offieer iu Orissa to consult. It would 
have been useless to refer the Bill to Bungalor Bihar J udgps with no knowledge 
()f Oril!lll8. conditions. And as fOl' the High Court, w(;Jll, the Hon'hlo Judg-es do 
~ot welcome promiscuous references in regard to proposed legislation j and ttl", 
Councit will remeulber that wliAll, in UlO p.uoJt, a refen'nce has bonn made to them 
in connection with LL proposed measure, they lave not infre'luontly declined to 
offer any opinion BI! to it!! merits or otherwise. It ca.n hardly be doubted that 
8, simillir reply would have been receivell had the Hon'blt1 Oourt boen 
approached in rogard to a p~rcly aJminietrativo provitlion such us clause 9t>," 

The Hon'ble R.u BUKUNTHA NA'l'I1 SEN BAHADUR said:-

I ri8e, Sir, to SUppOl't the amell(im<>nt.. Undor the Bengnl Tenancy Act
the appdintment of R common managor, his p,)wors and duties, nro providod in 
Boctions 93 to 100 of the Act. 1'he IJistrict Judge has the right f,l' appoint 
a common malluger, on the reprosentation of the Collpctor, under certain 
circUl~stances, z.e., wben there is inconvenience to the pllLlir, and on the 
represelltation of co-owners when there ure injuries to privato l'ightA. The 
Dil!trict Judge"111~8 the power of appointment, and t.he High COUI t hal! tho 
power to muko rule!:! for the working of thi!:! chapter. Now It dl'pfll'ture is 
sought to be made, and the Collector· Magistrate is to tuke the initiativo, and 
he oon hUl1I!eif fir-point a manager, The rule~ which are provided uuder the 
Bengal Tenancy Act,- to bo fru.med by tho High Court, are, u(lcol'dillg to 
t~e provisions in this Bill, to be framed by the Local Govel'lIluent, so that 
practically it comes to u question of the divestiug' of tho jurisdiction of the 
'DWltl'ict Judge aud of the High Court, and of vesting thtl salllo jurisdiction in 
the Collector and in the Local Government. This doparture, therefore, is fl 

very important one; it affocts tho principle, it change!! tko ff>rum, and, 
unless a good and strong caso is made out., tho Council, I think, should lIot 
make thi!:! new departure. It has just now been ohserved Ly the Hon'blu 
Membel' in charge ot the Bill, that the Oril!8a people do not object to the 
.suggested provision, but that the Bihari Memberli have taken upon themselves 
to move the amendment. It does not matter much whether the amendment 
(lOllles from the Dihari Memberil or from the Orislia Members; no doubt 
importance should be attached to the statement ma.de hy the lIon'ble 
Member that this measure wilt not be forced upon an unwilling peop''', 
if, as he says, the people of Uris8a are willing to accept it. Suggestions 
by the local associatious have been referred to, and they suggest that the 
powers should continue in the District .1'udge. I t has further boen observed 
by. my ~n'ble friend, Babu Janaki Nath Bose, that the District Judge is so 
much overworked in his judicial duties that he e~nnot afford to give proper 
time to oonsideratioos of questions which ariso in this connection, and he h8l1 
.further observed that he 1,808 not at his disposal the machinery which the Col
lector hu~ Now if the Distriot Judge has not sufficient time, I think that 
'he Co~ector·M8gistrate, with his multifarious wd'rk, haa got still less time. 
That is no ground. As regarda the machinery, I way 8peak from personal 

• 
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etpt>rience. There is an estate called the Patikaba"ri estate, which is undlr the 
management of a common manager appointed hy the Dihtrict Judge of ).IUNai· 
dabad. The sht>riatadar of the Judge is a most competent person; he 8u~'i.e" 
the work, and the work is going on very satisfactorily. So that I am not 
preparfld to admit that there is any force ill tho argument that the Judge has no 
time or that the Judge has tlO machinery to supervise work of this Hature. Then 
cornell the question 8S to wh~ especially large powers are intended to be givE'n to 
the common manager under the new Bill. Why hhould there be this diveRting 
of 8uthol'i ties and po lVe111 fr(,m the judiciary and vesting of it in the executive? 
Sir, • I beg to lay stress on the fact, with every defE'rence to the opinion 
which has jUlilt now been expressed by the Hon'blo Member in cllarge of the 
Hill, that the people-the public at lnrge-have the greatellt confidenoe ill 
the adminit!tratioll of tho law by a judicial officer Ilnd ultimately by thA High 
Court. 'l'ht'y look upon action taken fol' administrative purposes by the 
executive allthoJities with some degree of misapprehension; rightl,v or wrungly 
they do 80. Here the co-owners have got vested mterests, and I {inti from 
the provision made in clause lOl that the oo-owners will not have the right,. 
without the llanction of the Collpctor, even to npply for pal,tition of their estlilltetl; 
that is depriving them (If ve8tetll'i~hts, When there ill a common manag$r 
appointed, a. dissolu.tion of tho Common managpment hl.kes place iplO jae/Q by a 
partition of theBe estates Now, under the Bengal 'renancy Act,· a ,(a-owner 
18 not nnder any disabilities in l'egard tu applying for partition, nor is he boun<1 
to tlike the previous sanction of the Dilltrict Judge or anyone cIllo; he oan at 
once apply for 11 partition, and then the common rlianager dieappears altogether_ 
Now, a greatel' pOWel is being sought to be given to the common manager, and, 
when there is a common managpr appointed, a co-owner will not have the right 
to apply for partition withc,ut the sanction of the Collector This places him 
under an enforccd artificial disability; this deprives him of a vested right. Bas 
a good case been made out for this dppllrture? I need not (-'nter into the r~asonll 
for the misapprehensiol1l1 VI hieh "ill arise I nl) l10t sny that every Collector 
or ev('ry Ml~gistrate will act in Ii pprverHe way-far from that ; ~ut Magistrate
Collectors in thf'ir over-zeal, in conse'quence of miHtakes connected with tho 
appointmcnt of the common manager, may take actiun which may result in 
s()rious injUlY to co-owners, I will take a simple ca~e for Hlustrtltion: Sir, 
suppo~o th('ro are tPll co-sharf-rs, and (lno ()f them dies, and a dispute aJ'ises 
between the heils of that particular co-owner-the nine co-owners bt'ing in 
ptrfect amity one with another-and suppose the heirs of tho tenth o()-own~r 
fight among thE'mselves, and thus brin~ inconvenience on their neighbours

t 
or; in other words, that there is a likelihood of a. breach of the peace. 'lhe 
whole property is tlJ(~n brought Ullder n. common manager. Such a case is 
oertainly possible-it mij.!ht take place - if the Col1<.'ctor were trying in his own 
way to take up the case of the hei .. s of the tenth of tho elltate. I will not di1ate 
on this point., hecause cases are conceivable in which this clause mHy be worked 
in an oppressive way. To !:l,oid all these thingtl, I submit that the law as it 
prevails in Bengttl ought to be adopted; and, being n represenbtive of the 
people, I may say with lIome degree of confidence, and with due deference of 
COU1'se to the opinion of tlv) Hon'b!e Member in charge of the Bill, that this 
propOI.ed change in the law wlll be against the wishes of part-owners and 
agaInst the wishes of the people. This wil1llot be " popular provision. Govern
ment should oertainly have consulted represf'lltative co-owners before taking 
a step by whieh vested rightstwill be iQterfered with, and by which the jurisdic
tion of the' District Judge Imd the High Court will be taken away" and such 
a. measure should Le adopted only with the greatest caution. I Rm awam of 
the fact that a provil5ion has been made in this Bill for the revisional power .. of 
the Commissioner. Under thtl E'xisting law there is no right of appeal j though 
a High Court., of course, could exerci~e its extraordinary juri6~iction of 
interference in spocial cases, No provision for appeal is made in 8113 of the 
relevant clauses of the Bill, but the Commissioner has been given powers of 
revision, very likely to safeguard the interests of the eo-owners. 1 do not 
think that power is sufficient, and I therefore support the amendment. • 
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The Hon'bfe'l-lAuLvI SAIYID MUHAMMAD FAKHR-Un-DIN sail{:-

• Si~, I rise tiO support· the amendment, and I am very glad tl) find 
tb&~hlS amendment HI not only supported by the repres£:lltnti\'es of the 
people of Bihar, but also by tho representotives of tho pooplo of Bpngal. 
Of COUl'se, I do not know what tht, reasons are which It,d tho ropretlellt
atives of the Orissa pecple not to put forward any amendments with reglud 
to this clause, but we have here to look at tho principlt' of law \\ hii'll "0 I1re 
going to enact. We ought not to judge the utihty of a dume fJom tho point 
of view as to who is propo~ing an amondment to it, but from that of th~ mellts 
of the clause, and the amendmeht should he deBlt WJth md('pt'ndf'utly of allY 
.uch ,lersonal consideration. The remarks and obser\Y&tioml mllde by the 
Hon'ble Ml'mber in charge flS regards almost every umendment pro}Josed by 
Ribar memberR are quite out of place. Hitherto we hull giveu jurisdiction to 
the Distriot Judge for the appointnl(nt of a comn on managcr with rvvisionul 
jurisdiotion vested in the High Court, and now a bIg change is proposed to bo 
ma.de in tIle eli.,ting law; the Collector is being vebted with tIe power of 
app'ointing a common lI'anager of hif1l own motion even 7t'ithout any application 
on behalf of tl:e co-ownerfl. Jf he is sati~fied that there is S(IDll~ incollveniencc, 
or that there is a likelihood of a breach of the pellce, he mAy a.ppoint a oommon 
manager. Now thill measure is no doubt very stringent, and it ought to be 
applied only ill extreme case'1! Bnd uIId('r exceptional ci!'cUOItitanceR j fwd hithorto, 
in order to safeguard the miRuse of tlds power, the TJistrict J udgtl waH vellted 
with the power ofappointing a common DlBD!lger on the application of e. Collec
tor, br even on the application of a private palty. Now it is ,!U~g\'sted 1hllt 
the Dil!trict Judge haf1l not sufficient mllchinel'Y, and that therefore It ill dIfficult 
for biro to 10t,k after the mavugeruent. We know that, under the proviSIOns 
of the Civil Procedure Code, the Ci\yII Court has pOViar to appoint a Rlceiver, 
and a ReC'.eivel' has to manage his e~tute under the bupcn'isioll \,f the Ci\'il 
JtPdge, and has to submit bis aocounts to the .JUdgB. And oven if \\0 

. assume that the ma('hinery whioh the District .Judge hUH got is not suflici(mt 
to look aftElr the Dlllnngement of 811Ch undividod estates, of ('()urHH we 
could provide' him with sufficient staff and ButI1C1cnt U1hchinery, by which 
he could ma.nage the estat('s efficiently; but tlll're is no r('!t~Oll \\ hy these 
POWNS should be vested in the Colloctor who himself h88 (!ot llHHlifold \msi· 
ness to look after. YOll do not plOpose to shorten the wOlk of a Cullector, 
but)' ou aro a8king him to do auditi( nal work You SPt mingly lOt get that the 
Collector has got Deputy Collentors under him, and that ho can emcientlywork 

• through them. Y(Ju cun similurly empower a Distriet ,Judge to employ tlllbOJ di
nates-Mullsifs-, and 1 thillk, in thnt case, the Dibtrict Judgo would be "bIo to 
manAge an estate m01'e satisfactorily than the Collector. 'l'hi:ll WO find in tho 
present clause as t.o the appointment of ('ommon manngers that some stringent 

.provisions have been made that the co-owners will IlGt be eutitlpd to 6el1, mort 
gage or lease any part of their property, nor will tIlE'y be entitled to move tho 
Collector or the Uivil Courts for a pa.rtition of theil' share. Now when lIuch 
stringent provisions have been made, it is but fair that tho District .Judge should 
exereiAle that power. which hitherto he has enjoyed, of appointing 8. COlllOlon 
manager; for, practically, the Collector will, for the timo being, confiscate thill 
estate, and the co-owner will not be entitlt'd to saIl, mortgage, or lease his own 
ahare, nor will he be entitled to go before the Collector and ask for a 
division of his own lands, so that he may be flee from all these difficulties. 
He can do thelle things only with the sanction of tho Col1ector. I beg to 

.4Iubmit, Sir, that, having regard to the st,ingent provisions which are now 
introduced in the subsequent clausell of this Bill, the exi1lting law should not be 
changed, and that this power which hs hitherto been given ta the District 
Judge ahould be retained. U ndf>r the Bengal Tenancy Act- we find 
that ft is the High Court which has to frame mles as to common 
managel's; now, under your Bill, the High Court will bave nothing to do 
with t-hele matters. Is it fair that you should take away the power of the 

.;/1, Act VJIl of lH!l6. 
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HifJI Court without oonllulting that body? The landlords will always ~ at 
the mercy of the Collector. If the Collector is .dillpl(>a8e~ with 8~y landlor~,. 
the latter's estate will be confiscated under the gflrb of mconvemenoe t~the 
public or of privatE' right. The C0J1ector will not be under the control (f! the 
Civil Court. I am, therofore, sure that this clause will",.ltrouee alarm in the 
wiuds of the landlords. With these cursory remarks, ~lr, I beg to support 
this amendment. 

The Hon'ble BARU Dl!:BA. PRASAD SARBADHlKARI said :-

I wish to add, Sir, to the Bengll.l,mpport. for what it is worth. I WIlS not 
-~uite prepared for such a large ar:d persistant promulgation of the opinion that 
whenever" territorial legitllation," if one may so ca.ll it, comes up before this 
l8&;islature or any other 1l3gislature, there is to be, at lea8t by implication, also a 
80rt ct territoria.l el~r-marking of the support aff'lrded by the different sections 
composing the legislature. That idea has been, earlier in the debate, properly 
oombated in other connections, find whatever application the idea ma~ be 

-conceded to have to matters of technique and detail8, it would be undelirable 
to extend it and emphasize it in connection with the larl~er questions of principle, 
such as have ir.volved in this claulle and in this amendment. The mattl"l has 
been discussed on the merits at some length, and it is not necessary for Ille to 
tra.vel over the same ground that has been covered by other speakers. Refer
enoe bas recently been made to the Receiver provi8ions of the Civil Prooedure 
dode,· and reference may be made to other laws under wich the civil court has, 
under given conditions, power to interfere whenever there is a dispute of the' kind 
contemplated in this clause. At present there is one, and only one, c;..ntrolliol!; 
authority with regard to these disputes, and that is the District Judiciary. 
Apart from the question of the High Court not having been cOIlBulted, apa.rt 
also from the question of the powers of the civil court~ having been taken 
away, not by implication [Lny longer, but overtly, without much of a &S8 

having been made out in support of such tmnsfer of power, we have to 
consider some practical difficulties that are not only likely, but are sure, 
to arise when thOle is dual authority of the kind pl'oposeii in this Bill. 
1 do not know, Sir, what will happen t() the larger powers with whioh the 
common manager, or I'uther the Collector, i!l proposed to be vested. Hut 
supposing those POW'-lfS are given to the Collector, and supp08ing there is 
a deliire to avoid the exercise of thoso powers whenever there is a likelihood 
or chance of any of the contingencies contemplated iu clause 97 Ilrising, the 
more enterprising co-owner would straightaway rU8h to the Civil Court ann put 
his suit on the file and ask for tho appollltment of a Heceiver, before 
anybody has the opportunity of thinking of a com mon manager. By this clau.ae 
no doubt, the CoUector is given the power of initiati va together with those 
interested. Of course, I1S hilS been pointed out, it would be possible for all 
infinitesimally sOla11 owner to hnrass aIJd snnoy his co-owners by invoking the 
aid of this section. It would be equally possible, Il00vever, for him to go to the 
Civil VOUlt and Il3k for the appointment of an official Receiver. Now it ia 
pos8ible that in many cases the appointment of a Heceiver would not be a 
bloBBing after all, and tbo administration of an estate through II common 
manager may have advantages which the Receiver is not able to furnish. 
The average zamindar, having disputes with his co-owners, haa not largely 
availed himself of the opportunities of having a Heceiver appointed, but has 
preferred. the channel of l\ commou maJlager. That has hitherto been the 
acceptable practice, and should we, withQut complete justification o. mo~ 
tDan justification, do anything that will make people think-having regard to 
the la~er powers that I have alluded to-whether it would not be desirable 
to anticipate things at un oo.rliAr stage, and 80 make it impossible for a common 
manager to intervene? A BOrt of perpetuity has been sought to be ereatM later 
on in the clause bl interferini with the powers of alienation and the rigllta of 
partition with which neither the Hindu legielature nor the British legial .. ture htod 
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tbou~ht of in~rfering bitbe~to •. Having regard to these proposed tlxten~ive 
,~ef8, there 18 the grea~t htr.ehhood of I,he powers of a Civil Uourt being in. 
vokeq before the proper time, and henoe your clau8tls Ulay prove f .. uitleS!!. It 
is ind'ted difficult to follow t,be Hon'ble 1\1t'lIlber in charge of the Bill. If tlwrp 
is any opposition to liny clause hased on the existing Bongal rl'tmRncy Act ... 
we are t?ld that th~ Ifl:w h~s, done well enough for 21 yt'artol, \\ hy do y~u 
seek to lllterfere wlth It? 1 he moment one seeks to adhoro to t.h(l cxi!\t.ill~ 
Bengal law, ex('.eption is taken tbat the Bengal law is uo longH!' good enough, 
and reasons are found-and they can alwaY8 be found wlltlu nel'bt1Sftl'Y - for 
making an advance on the Bengal law. Wo Itt't) 1I0t p('l'slmded thai' UllY

thing like a clear case has been made out in !'upport of the dra~tic IIUU 

.ar-reachin~ innovation propo8ed in thello claul\es. Bel!llUSl' Oritol8a l'l'pl'e~llllt. 
atives have Dot put auy amendment forward, it. doe14 not follow that they 
would not like to adopt one that otbpr8 hnve suggest,ed, provided that u fall' alld 
'l"oallonabJe case be made out in favour of the amendmt'llt. Tho HpIIga( lIh'mbe!'s 
havellxercised a self-restraint which ha!! beeu t'oncedp(l to btl pruiH"\\ orthy, hy 
Lmplication, by the Hon'ble Member in ('harr-e, in interft'ring us little with tIllS 

Bill as possible. The grievance ill ",omp quartor8 mcleed is that thl' Bougal 
Memuers have not taken enough illtfll'Pst in thiN Hill. and it is oOlllulailled thnt 
~hose, who support the retantioll of this Bill in this Couned. have not taken 
enough interest in its progress. 1 wish to aS91l1'e thuclU who make !t grit'VUU(,U or 
that kind, on behalf of myself alld of tho othe!' Bellgal Metllberll of thl8 CoulIciJ, 
that it is not the interest th/lt is lucking; but wo do not Wi8h to upedl(,II~ly 
hamp~' the proceediug" and waste the time of the UOUlicii by tukillg' up 
ground which others have 80 well alld vor)' fJroperly eovered. Hut when a 
question of principle arito'es, L think it i8 desireble that Bt'lilgal should nlHlI 
make its voice heard llud itt! opinion known, tt.l\d make duo contribution tOWU,l'db 

~ecuring justice for Orissa, even at the risk of fori('iting the hltnl-muned prltise 
fijI' Ijood conduct attributed to the lien gal :\1ell1 ber;! in rogal d to tlwir mal ked 
self-effacement in this debate. 

Tho Hon'ble MR. MADDOX 8aid:-

I only wish briefly to refer to what the Hon'ble Member in ('harge of tho 
Bill has mentioned tl:.is morning, and that is about my report of April 1909, 
In that report I showed that it was clearly the wish of the people of Orissa to 
bave these particular rrovisions, and the benefitl! to he secured by its proviMiOlHI 
were also set forth. need hardly remind the liembels of this UOlltlcil,-tboHO 
"ho come from Bihar and Bongal and have spoken to-day-that, tho people 
whom they represent lire not in such close touch with the Collector suu tho 
Deputy Collecto)' as the people of Orissa are, and thprefore it if! hoth reasonahle 
and desirable that thetle provisionH Ilhould bo udluinil'ltereu in OrisMQ by the 
Collector and Deputy Collector. BeHides thi8. the Vibtrict Judge of Cutta,('k 
whose jurisdiction extends over all British Orissa, hatl Htrongly reoommended 
tho adoption of these proposal8. 

rrhe Hon'ble Mw. SAIYlD WAS! AHMAD said:-

I have an amendment, No. 190, to this clause (U6) which is to the eifl'ct 
that the whole clause should be ofllitted. That ttmelldment was withdrawn by 
me at the !atlt meeting when J 8aw another amendment in tho name of my 
friend, the llon'ble RBi Sheo Shttnknr.sahay Bahadur, on tlw g-round t.hat I 
thoughtJ;ha.t, his ameudment being milder in form and al80 in 8upport of the 
p"esent law,-which, according to the view of the Hou'ble nlember in charge 
of the Bill, h8.8 worked so satisfactorily for the last 27 years,-woald be 
accepted. I find to-day, huwever, that that amendment has /lIso been opposed, 
and opptsed rather strongly on a different ground altogether. The first ground 
put 'fo,ward by the Hon'ble Member in chu.rgti of t11e Hill is that the OrhH6 
J4.etDOOl'l, whom thii claue particularly affectlJ, have not said a word a~8ill"t 
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tJJue olaueea. Pat, 00 the other haad, have snppOlted a ebaage fmat th 
preMIlt.law. I submit, Sir, tbia ie abeo!uteJr \lQ ground. As laaid oa ~ 
very firat day of the discuseion of thil Bill. It is not a matter at to who JP8II.b 
or who takel part in the diacUliion of a. Bill in thia Council. The .holl th~ 
is whether or not the BiD, 88 placed before us. is good law. Thai ia the 
pa1J1ciple that ought to guide ev&y Member in thit House, whether official 
or non-official. Now the changes that are proposed to be made by the 
introduction of this clau8e are of such a na.ture 81 to affect the very principles 
of the Bengal Tentmcy Act· inumuch 11" this clause deliberatt>ly changes 
the ~urisdictil)n of a DistriClt Judge, to .hand it over to the Diltrict 
Collector. It is Iwedl8is for me to remind Hon'hJe Membp-1'8 of this Council 
that there is already a cry against I\ny power being vested in executi ... 
officers. Under this Bill you have already given enough power to the Collector. 
You have practically made him-if you pass thifl Bill into law-the zamindar 
~f his district. He may do what he likell; all the civil suits, all the rent.s.itaJ, 
will be tried a.nd decided by him. He will be directly in touch with the 
tenants, and will be direct), in touch with thf' villagers, and naturally ~l al80 ' 
be in touch with the zamlDdar8. I ask you to conllider 8eriously whether t.he 
powere that 6re proposed to be givt'n to him in this Bill a8 a. whole' will or 
will not wake him an interested party whemwer a. qU9stiou of this nature comel 
up beforfl him. 

Much hall been said by the Hon'ble Member in charge of the Bill a:s to 
difficulties that have arisen in the case of District .Judges wilen they have to 
apply all managers of the esta.tes uuder their charge for postponements in' C8tl&l 

pending befOJ'e Subordina.te Judges. Difficulties also have arisen because 
Dish'ict Judges have to try oivil "uits ill connection with the managelbent of 
these vary villagos, but will these difficulties not ariI'Je in the OtUle of Distriot, 
Magilltrates, who will be, as I have said. the real zumindal'll of the whol., 
district? Now, when you propose to make a change in the Jaw, you f\ave
first of all to give a clear and solid l'eason as t.o why that la.w should be changed. 
Two gr?ullds have been given for the proposed change·; thq first itt that a 
Di8trict Judg'f' it:! alrt>ady an overwllrked officer and has no time; trle Il8conn 
is that tiS thu Judge will be an interestpd pttrty, it ill not uetJirbble that he should 
have the management oi' the eNates. Not a word hall been Hlli~r suggt'lited 
either by the Hon'ble Member in chtarge of th~ BiIJ, or in th pinion. that 
have bean taken on this claulle, al to a District Judge b('ing una Ie efficiontly .. 
to manage the estate, or a.s to his being incapable of doing 10. All that has 
been suggested is that he haH no tillie, and I aN you whether it ia real<lf1&bli' 
to tak~ awa,)' his POWOfS, not beoaulle he is in'capable of e1ercising them, but 
ber-ause he has. not ltUftioient staff to work under him. If he baa not a 
eufficient. number of men under him. gile him more men. What will be the 
l'esult of tbis claul8 being passed into law? The estates will be managed by 
Deputy Colleotors, Rond not by District Ma~Ustratett. You are giving power, in 
effect, to the Deputy Collectors who are already managers under the Com of 
Wal'ds. I do not wish to suggest that tb'ese Deputy Colloctors do not manage 
the Court of Wards weJl find I118t.wllctorily, but it is lor consideratinn whether 
Y"u lire not goin~ unduly to overburden them and their Collectors, for C88e8 are 
not wanting in which we know that various District Oollectors and their 
Deputies have coulplained of overwork. 

Thol 1 submit that tbere is absolutely no gro11lld why the law should be 
changed.. As to the Diltriet Judge being ",terest.ed in the ma.tter of oommol} 
maUd@ement, I submi~ that in neawly ev-ery case 'hat comel under the Civil 
ProeeGun Oode1' he is aimilariy inief'8lted, tbMgh he hu to sit 81 • {)QUIt of 
Appeal and decide theae oaw.. Th~ principal thing is that fOG ca~no~ ehaage 
4 lAw without giving 1I01id M8IOJI8 w,by the law shollld be cbaaged, eBpNiaUy 
wheD lOU know .u.t DOt 0", the peoula of Oritaa, _1 JW8I1ln»e, baa dI*_i?e 
Couood-l ... tIllltiag 01 OOQNe of th& ~I Menllbertt and the eft_ hod'y 
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of people whom they represent- certainly view thill ohange with a grcllt d~al 
. eI. "'atm. , 

- 'Aen the next point has not been answered at all, and that is that we llJ.'e 
a1.0 taking aW!lY the powers of the High C?urt. WbJ? What is the .ground 
there? H.as It. been suggested that the High Court lit also overworked 1n spite 
of our havlllg 19 o! 20 Judges? Abso}utely no ground has been given as 
to why y'~11 are gOlng. to !,ake away theu ,P0'Y"er. You co~sole us by . saying 
that rev18lonal power IS given to the COmmU!l81Oner. What IS a (;omn118sioner 
after all? He is the immediate superior of the Collector. 'rhey are botJl on 
the executive side of the administrat.ion, and we oppose this clause merely on 
~hat ground, and we say, "do anything you like, but don't give too much power 
to the executive authorities in their ditoltricts when we have got Distriot Judges 
and Civil Courts." As my hon'ble friond from Bengal told U8 jUllt now
IJnd correotJy too-we Indians place a good deal of relianctl in- Oivil Oourts, 
and everybody cries and shouts for a High Court. Eveu we, ill the new 
Province of Bihar, are shoutinlJ for one. Why? Simply because we heJieve-

I we m6~ be wrong-but we believA tha.t we shall have hottHr justice done in our 
High Court than at the hands of a. District Collector. 

'l'hen "ftgain, there is one thing to be con8idered which the Hon'ble Member 
in chal'ie of the Bill has very flsnkly admitted. 'l'here is also the chance of 
this power being abused by over-zealous Collectors. Case" are 1I0t wanting
I need not give vou instances, but those who have been readiI'$ the pap\~rs for 
the last two or three yeal's will tell you that thel'e have been caHaM-where the 
District l\fagiMtrates have gone beyond their powers at times by oppressing the 
zamind,r, if I may be o.llow.,d to say 80. What will be the result of this new 
clause? If 1.he District Collector getH annoyed with even fI very retty 
aamindar, he will say "Uh, all right, Oil my own motion I will take SWIlY all 
~e ppwers you have got. I will not let you enjoy your own property, and 
what it! more, I will place it in my own hands." Wha.t is the remedy for 
thst? Nothing save and except eertain powers of re\'ision given to iJ, 

Cclmmissioner. He is in many casell guided by the notes anu remarks of his 
subordinate officers. We don't expect any justice from him, and thOl'ofolO 
I a.lllert that this proposed now llJi'N is rightly vory strongly OPEl Ille i by 
everyone concerued, 

• 'l'hel'e is one more point to which I wish toO draw the attention of the 
Council, and that is this: 'rhe District Magistrate is to be velited with this 

-power. and he is vested to such an extent that he cau initiate proceedings of 
his own motion. Now what is the meaning of t.hese words "of his own 
motion ? ,~ '1'hey require interpretation j bllt we know their meaning 
in ~he Criminal Procedure Oode -; under that Act, the ~fa.gi8tl'ate Illey 
also act on the reports of the police. Now, that ill a. very seriOIlS thing 
to consider. The Dilltrict Collector, sitting in his district, receives various 
reporti in his capacity us District Magistrate-both confidential and 
pt!blic reports from the police. If the Districl, Magistrate ta.kes the 
~aitiative on 8uch reports and clills upon the oo-sharer and Mays, "You had 
.better a~int a oommoa manager, otherwiee I will take charge of yOUl' entire 
property, ' I sllbmit that tn&t would be very hard on th~ zamindars,-in sllma 
caes at any rate. If thero is any ohl'nce of the section not working ntis
factorily in the ease of zamindars, I submit that that fact in itself is a very 
strong ground why the amendment should be accepted by this Council. I, 
tb",ef0l'e1 beg to support the amendment that has been moved by my friend, 
the Hon'ble R~i Sheo Shankar 8!)hay Bahadur. 

The H~n'ble Ua. Doll Raid :-

1 djd DOt iotencl to speak 00 tb .. llIetter, btat the.re hilI ooen something 01 
incnrimirtation MId recri.tninatioD ... to wlwt Or'_ Melnbl1ft h.vtt charged oth~ 
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M8Illbers with, and as to what should be the duty ot Orisl!a M.em~rs. f ·mutt 
coufees 1 did not give any particular attention to. the RtlIdy of thIs subJect. q/, 
eommoQ managers. When the mattlilt was before the Select Commi~e,. a 
Pl'Qposal was IUlU(l to incorporate in fhi. Bill lomething like t4,e encu~bered 
estates provisionll. I remember I objected to that. Then 1 have beard he,e 
that thole pebple who have their estateii now under a commoll manager wit!h 
fol' B change, and I have also heard people say that they would like to have th~ 
common malJag€llH'nt in the hands of the Uollector. So far that litatement 
is correct. But I don't think anybody WIlS consulte.d with regttl'd to the 
provi8ions of the Bill us they stand. Tho dU!cossion now before the Council 
hall brought out certain fcutUletl,-features which I noticed particularly in the 
speech of the Hon'ble Mr. l\1rPherlloll und in the tipeech of tho Hon'ble Member 
who bat! just resulllcd his !leat. Tho Hon'Lle Mr. McPherson eaid th8t he could 
imagiuc an ovar-energetie-or some such wOl'd-Uol1ector, and tho lflst speaker 
pointed out what mig-lit l,p done Ly the Colledor if the words" of his own 
£.lotion" were left ill the cluu!;c. These arc mutters in 'Whi{'h I don't thiK the 
zamindars 0\' person!; who wish for the chauge wero consulted. At a.y rote 
the dISl'11!l8ion of this proviswn ill the Bill has urllught to light uertain dangers. 
Hon'hle Members of the Cuullcil who have expel ience, Illf,re experience than 
I }lE1ve, in COlllUlctioll with the working of thi8 pl'ovil'ion, have pointed out these 
dalJgers. TIIOllgb J am lIot III Il pO!lition to speak from personal exp~rience, 
I lllay Imy tbil:! Ulueh, that we, Orillsa Members, ure not preparpu to oppose 
allY rctlwJlluble um<::ndmt'ut. All that we say is that any opinion fOlmed 
by us is not to "be adholed to as persiKtently as ill often done by an Hon'ble 
Member in cllal'go of a Bill. Of courtlc, Sir, we Lave been yoker! with the 
senior partner tu whom the Hon'ble Member, Mr. McPherl!on, IIf~14 r~ferred; 
in taking a partner for life, one has to consult tho wishes IJ£ snch partner very 
of tOll before one begiw. to live in tIlt' same }JOuse with him Of her. Hecondly" 
of courso, the cxperience of tlw Bengali anu Bihan M embert; is not ~. be. 
tlJfowlJ away or blighted by tIle Orissa Menlbers, 

I really regret that I cannot offer any obsorvation balled .on my personal 
experience, nor can 1 claim to lIave given any particular attention to this 
sUbjoct. I cannot, therefore, express an opinioll on the amendment either way. 

'1'he Hun'ble MR. KEIm saill :-

I wish to fay one tbiug witlJ reieronc8 to tho remarks that have falIezl 
from the Hou'ble l\1owbel' for the University l'egfirding the Bengal 'fensl1sY 
Act."" The pOliition of Gove1l1ment with regard to this matteI' is that we rel!lst 
attal-ks on the )?l'inciples of the Bengal Tenancy Act,· and we say that, in cases 
where that Art htU:I worked well for many yea.rs, a vory lItrong case has to be 
made out ill favour of auy cluwge. But this question whICh we are now con
tliderit.g it! not a question of principle. It is simply n question of machinery 
8S to '\\ hether thesb common munager provillions should be worked ~, the 
l>it!trict Judge or b) thH Collector. Thero ill, moreonr, a. strong case in lavout' 
of u chauge Tho people ot Orilisa tiay thut the existing machi,~ery is D~ 
wOlkilJg well, tllld 1 way lUi)' here that the Hon'ble Mr. Das is wrong ill thillk. 
ing that this COUlUlOll llJUnHgel' provisions ot the bill were not circulated for 
Opilliol1. The Imggtstioll for chauga was first put forward by the Orissa people 
thelllseives in lU09, and the dtltailed plOvisions of the Bill wer~ circulated to 
thew lIome tiWtl III July or A ugust last jlnd have been under cOIUlideration ever 
!Since. 'l'he~ were ullanimously approved by the Oriti8ll Al!8ociatioll and the 
Ol'ist!8 pubhc. They have llot, of course, seen thtl comparatively lIIdill 
aunendment8 which" ere made in Sdect Committee, but we may certainJy take 
it .that the Orit!lla p..,.blic hav(~ ttpproved the maiu principles which transfer this 
tuuctiou of control from the Dll!trict Judge to the Colle<ltol'. 'j h. District 
Judge himbelf, who woriul.thi!; mll.ohim~ry at prebent, tlays that it is 1Iot lUitable 
and wants R changCh I 8ubmit, therefore, that in this comparatively Bmall 
QUMt,jun ot lhachiupry wt\ oll~ht to be Iluiderl b" to*" wi"hfltll of the lneal oftiqers 
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and the lOCAl people a.nd carry the provisionl'.pf the Dill aM thev now are • 1 
. ~ bot proJM?89 to reply-to the C!isparagitlj' remarkll of the Hon'\ble Mr. Walli 
Abmt.1; which appellr~'d ~ be chf\r~cteri8ed hy singularly poor talst.e. It is 
perhaps enoQga to reDllnd hIm th,d, among 'gentlemen of hill profeuton there 
18.n ~EHo the effeot tbat, when you have a pHrticularly bad cllse, ~~ronly 
chance 18 ~o thl'tnv mud at your opponents. Such practices may couoeivably 
be usefulm a Court of Law, but are hardly wOl'thy of this Council. AI!! to t.he 
Han"'ble lIr. Dl1s' ooneultations with hill" future partnen for liff'" I observe 
from th6 daily pres8 that they have already hegun, tlnd r tru8t thnt' they ma.y 
he atten,jtld with much happilles8 to the people whom MI', Dall rppree611ts: 

The Hou'ble BABU BUUPENDRA. NATH BASU ~ajd :-

I will dtlal wit tr the question tlmt has been raised by thll Hou'blo Member 
Mr. Kerr, fir8t. But before I do t(0 I confell!! thnt if thi8 dau8e was not ~ 
clause- iavolving ve1'y importaut principles of n.dminh.tration, 1 should have 
taken ae part in tho discussion, III vit'w of t.he statoment lIludo uy tha Hon'hla 
Mem bt'r U1 charge of the Hill that " tho Ul'issa peoplo wan tit. " It iN beca use 
1 feel that there is a very 8prious quol\ltion of principle illV'olvtd in the ('llluHe 
that J venture to detain the Councli for a few millutl'lI. The HO)l'blt' Mr, Kerr 
,ayll t~t it i~ a question of machinery. It il'l, ill one sonse, but behind 
that. question of machinery is tLe question of the Imlld that applies the 
machinery, that aetl! the mallhinel'Y in Illotion, and hCl:O we 1lI1vo the 
Collect8r himself "otting the machinery ill motioll snd then d('cicitng for 
himself at Ii later 8ta~e ail to whether the machillel y t-huuld or should I\lit 
be set iq motion. To those Members (If this Council who have tlpent their 
Jives in district work 1 am afraid to appeal, because naturally they grow up 
,ander a. belief that whatever they do i8 alwaYR right, but to otllel'l'l who have 
not ~a.d the uelwfit of that experienct' 1 CllII maKe a more strenuous apptlul. 
Is it right 01' is it proper that tht) person who is ultima.t.ely to def'idB 8! to 
whether a oommon ma.nager should 01' should not be appointed 8hould be the 
pertlon who, in the firl!t place, hal! to set the Illachillery in motion? That is a 
simple question to which 1 ask for a straightful'waJ(i reply. I lIoe arrayed 
ItgainiClt me gentlpmen who have held high judicial office, alld one· ..... hom we 
may congratulate upon having bef'n recently s~lected to fill one of the hi~he8t 
iudicial J.l08tS in this province. I appeal to thelll, not aK a matter of experIence 
.ith which ll!hall doallatel' on, but as a ruatterof principlo, to lilly whether they 
would give thtlir high approval to a procedure of thi8 ki"d. Then, going' away 
fA>m the qUe8tion of prillcivle and. coming to tho applicability IIf tllO section, 
is it not. quite clear that the experiellct1 we hU'l6 hud cannot abaolve U8 frolU 
all fear of interference 011 the part of an oyer,zealous district' officer, though 
it may be that in OrUiB!l 8 stute of Arcadia exists, and that the happy rdatiolll! 
existing there between executive officers and the people have not theIr counto1·· 
part elsewhere in the province, except probably on those carved imagtlli on 
Buddhist temples, where you see the lion a.nd the lamb drinking water from 
~ HIlme vOl!sel in peao~ and contentment? .But aptu t from that, it DIlly very 
fteQ.uently happen that obn()xiou~ zamindars may be J:tought to be put down by 
methodswhiob will not stand the test of judiClal pl'OCedllle. ~Iany of my 
friend .. , wbo" have been diHtri~t offici!lls- 1 ap~eal tu them-would say that 
oftentimes they have fouud, or ha.ve felt, that al\ obnoxioull zamindar, 
(ffom their point of view in any eVtlnt),.should havo heen dealt with, i~J)o8aible, 
undl::r thv Conrt of Wardtl Act.t In my own experience, a case dl occur, 
w!ere the zamiudar was forced to seek the protecti()ll of Government, after 
a .. erie. of prosecutions, by transferring hi8 estatell to the Court Gl 
Ward •• 

Und:r the law as you are going to frame it, wherever any dispute exi.t. 
betwe6ii co-owner", which ill likely to cauae in~nvef;lience to the public or 
iD.j~ry to private rights, the Collector can alwa.YIt jn~erfare. 1 uk, Sir, ~he 
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my tlon-officiaJ fl'iends,-that it .+",ho h .... lived' in the mufa8flal ani \rflo 
bave experience<ot the wanagemenC£M ~aris owud by I&f"eral proptMon
tCl "y, can they point out. to-..ny ~e.uau_ari in the whole ~()f bengal, 
Bihar and Oril8a, as they n(lW 81"8, where, ewing to 1I0llle d'h.p1l'tee &twet?n 
the co-proprietol'l!, some injury to private' rights doea no£ Dften happen, 
.ad th_ llpen the door ft'Jr the appointment of a common tnanag ... ; and i. 
it intended that the entire provitlce ot Orissa should be practically under 
the zamindari management of the Coiector? Would II. bIB abl~"t&"lool after 
such-a huge oftato in addition to his ofber duties1 But, it ~,.. be eaid 
that it is a state of things winch i~ not contemplated. What. is oolitelllplat;t 
is the POtl ntial power to interfere, a.nd not the &actultl interference. But th18 
potential power to intelfere is a source of great dangor. My iriclld, the 
Hon'ble Mr, Maddox, calls attention to his repOl~ where he SO.) s: -" Others 
a8k for an amelld01('nt of sectIOns 9a to 100 of the plcsent Jjt'llg~ Tenancy 
Act,· 110 Be to bJ ing the proceduro both for appointment Hnd control df c&nmon. 
managers enrirely under the control of the Collector." That is one thillg, but 
the provisions which you are eeekiug to introduce al'(' quite diffE'rent. 

Tho Hon'blc MR. MADDOX ~aid:-

May 1 explain, Sir, that tltey arc detailed in a latel' paragraph of tl e lIame 
report, pllragrapl.a 30, sub-clause 14? 

The Hon'ble llABu llHuPENDRA NATH BI-IiIl] said:-

I have got that part also, and I "ill deal with it. Thi8 is "hat my 
friend sliys on pago 57 vf 11i~ report-

" The people of Orillsa, except the common manager who ill also a 
ple/lder," (and thereby hangs a tale,) "are in favour 'Of 
transferring the JUl'isdiction from the Judge 'to the Oollector. 
Not ollly because the Collector is familiar with the agri. 
cultural conditions and controls all revenue matters, bnt also 
bec,us~ h{' is more _ likely to appoint competent pt'rsonll as 
managers and superVise the work effectively." 

That I ooncede. Hut I shall presentl~, tell the Council that it is po-ible 
to secure this wlthout the large departure thq.t you al'e t1eeking to lQ.3ke frdll' 
tlu~ existing law . 

• 
My friend, the Bon'ble 1\1r. Hugh MoPherson, said, with some degree of 

appropriateness, that this is a matter in which the peoplfl of Oris. alone are 
con corned, and if they have no objection, why IIhould others, the peop~ from 
Bihar especially I interfere? Well, this recalls to my mind a recenf piectl of 
legislation in thltl Council: the Improvement Bill of Calcutta, and I should haft 
been very plt'aeed if the 6;;ht had been left to us threat on this Kide aDd \tie 
Hon'ble Mr. Bompas on the other, the rest of the Council abstaining 'min 
any discussion or voting; then 1 think we should not have oo~ oft in the 
sorry plight in which wo did on that memO} ahle occflsion. 13ut territolial 
aloofness is R "tate of thing!! which is not pOllsible in a corporate Council Uke 
the one that we have now got, aud therefore 1 think it is right for Bihar 
MeUlQer" as weIl as for our~elve8 to inter\'ene in this discussion. • 

:d Y friend. 'are a ware thHt there are provisionR in the Gode of Civil Proce
dure~ under which a propel·ty ruay 00 brou~ht to !>oRle by the Distriet JuAge 
tliarough the agency of the Collector, and it is quite p088ible- if tQere is a 
CQnlpl!i .. " t~t J udges h~ve not got sufficient experienoe in the xqanfllement 
'" ,"",:f>l'" the proper machinery under them, and that these things, u., the 
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• ~4' Act Vll1 of 1881. ' • 
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management of e"tate' and ,llpenMo", would be better done by Oollectors''!'" 
·jte)' 'lnite t'8o'y, I say to pro!ide a machuuiry by which th~ Judgo. after hnvin~ 
gtTe~ oraer fot-the apa,omtmen • ..,f a. eommon 1Uanager, "'iH be ablo to ~eek 
thtt belp of tfi'a"CollE.,tor in cnrl'y:ing. out the por' that 18 purely tldlllinilitrative 
and wlnoh yilhlot interfere widl the judicitll di8Cl'etion of the J udgfl, or tllk~ 
80.801 their po)VhB of '4nterfer.ence flODI the High COUlt. My fl'lend sl\ys that 
\le 18 goUag to gj.ve us th", additional protection of the COlll1niNtoIinMt. Far 
be"o1t from m~ to< SIlY that that is not 8 pl'otection. I diff'>r from the 
Run'bf.t, 1Ir... Wasi Ahmad in thitol respect. Hut I wonl •• appeal to Mr Mcpherson 
bimself to. say, whitt is the extent of thllt protection? In how mIlO\" instance~ 
and ca8£>8 tike these would t.he OOlllmissioner be inclined to i.ltel'ft're, because 
Amelllbat', your grounds al'e 1I(l vague, viz, "inconvtnienco to the pubhc or 
injury t .. private rightll ?', If theso two things are established, it is mer, ty a 
matter of discretion and not of judicial oxercise of power, And ill how tlIany 
CRlell wou.,ld t1tH Commillsionpr intelfel'c? Then. ~ir, it has been said that some 
of theUrltsa zamindars wllnted, if it was pOl\sible, to illcorporate in the law 

-some of the provitliollf1 ot the Encumbol'Od Est.ates Act" for tho protection of 
their t'stnteS. That it, a feeling with which I call sYOlp.ltll1se, but Ilt the 8ltWt> 

time, as my frieRd knows, the provisions of tlte i'ncumbel ed Etltates Act· 
cannot be called into existence until the ('state has become hOll v I1y encumhered. 
What happens-\vill my friend ssy·-to an etoltate in whid., for iUlItll,U((-', one 
proprietor is the Qwner of 15-ann0.8? He i8 a thoroughly cApahle proprietol'. 
Allother il>l the owner of a oue·anna. share. In BeullRI and.Blhar t1wl'O are 
owners 'Of shares which are wuch UlC're fractional than one anllll, and hucause 
one of these is incompetent or ullru)y, the Collector ill to have POWel' to 
interfeM and tlppoillt a common IDllnEiger. This appointment of B <'Ollllll'ln 
manage .. by executive order takes awtlY entirely the right of tl.{) lo-auna 
shareholdf r to the management of his own estate, but that is not all. If 
that 'WeI'e all, I could understand that it WitS probably the policy of 
Government to reduce the zamindars, upon who!!e co·operlltion it has often 
retied, and whose nbsenteeisJll hilS always beeu criticised, to tho pOllition 
of mel'o annuitants. But lllt-re th811 that, besides rf~dl\cillg thpm,- cIL)JaLle 
men who /liar have fractiol·nl shares in a zamindal·i,-into tho position 
of Ulero annUltl\n~8, you take away their power of sale, mortgage, gIft or 
leuB so that they clin in no way deaJ with /Jny portion of their property 
Wr any purpose whatever without thfl tlanction of thfl Collector. My friend 
says, why should you fear that the Oollector will unjustly withhold 
his ia.nctil)n? I have not that feal. I take it that 1 need not feal·. Hut 
,fill, becsQJte BOW" Iractional part of my estate hll" go~ int.) a st lte wldch 
may nect>8\!itBte the appointment of II manager, should I be d.eprivecl of the 
oulina!y righta of a proprietor over my property, and why should I bo 
compelled. to Reek the Ill!sistance of the Collector, Rnd to he entirely 
depend~nt on his favour fo), the uercise til the commonest rIght.!! of 
p1'ff»eny "Wef my own eNtate? And more than that; not only do you, by an 
eaecutiv8 order, impose upon me, who ruay Le a proprietor qualified to manage 
Ill;': own e&ta.te8, this liahility, and deprive lIle of the rights of bale, gift or 
a.aiaJ1ment, ~t you farther impose upon me this stllte d tutelage for all time 
untlI tht\ (J4Jec~of ChO('8C8 otherwille. You take away from me the ri~bt 
to Ullva my own phare partiliol,ed and given to me lIeparatc)r 80 that I 
wal exercise th" rights of managoment and of proprietolsillt> OV61 my 
own propertJ. Is that Jail? 1 do lJot jrnow what the ()l'il'lllll .zamindall! may 
think of '&1 f bu~ ( am quite 8Ul'e that in no other part of J \ldin, expept the 
SoDtbal Pm:ganas, would a.ny zamindars or pt4tprietors of elltates reJinquiHh 
their rights to property under conditions like theile, even if the OollElCtor Wl're 
a man wno would be alway' infallible. This ill a l:!eriOU8 innovaUon aud 
a serious &not(J8.chlnoot upon the rights of privattl property, and J ~arn~tly aSI 
the COinoD ~refu]Jf' to eonlJider what they ala. going to c.lO'bstOl'lf they 
vote upon th18 apamdmQt. . 

"' Aet VI of 1876. 
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• The Hoo'hle R.\l SilEO SBA,UK SAHq BmADua said :-

, " Sir, we ~ye heard ~n reply t~ I18veral.6'tu1Ir amenrlLiient. that the.J'eo~e 
of OriFsa have Qecepted thIll, and that there IS no ground for the ptllft'ple of 
liihar to intervene tiir, the people 61 Orissa !leenJ to b& v~rl8elltle. But 
1 dQ not knllw whf'ther all the z8mindars oj. OritliS', either of .the permanentlr 

. or temporarily-settled t'at,s.tetl, have in a body, for themt'lelves, their heirs and 
their assign!!, submitted aD appJiclition 10 Your Honour that they' want .thiB 
change in the law for the appointment of 8 common manager. T do not 
thinSt so, Bllt assuming for the ..ake of argument that they have done 110, shall 
we be deprived of the right of considering thitl queKtion? Sir, 1 bno heard 
of decrees by conl'ent, but I have neVel' heard until now of legislation ¥ 
consent. In this calle, a vital question of principle it! invulved, and the law. a8 
proposed to be introduced, must stanrl or fall on its own merits. In considering 
the question of the appointment of common managers, tht,re are tiaree lltages. 
The find is the stage of giving cogllizance to the court in cases of ~ispute 
between the co-owners and the hearing of the dillpute by that c IUrt. I'ha. 
second stage is that, when it is found that there ill I:L dispute and t.hat a 
common manager should be appointed, the Court is~ues a notice to the joint 
holder .. W of the estate, culling: on them to show cause whether a common 
manager should be appointed or not j and, if the joint owners do Ullt Hgree 
among themselveK with regard to the appointment of a certain m'anagei" 
the ·COUlt can ih!elf appoint a common manager. The third stage i .. 'that, 
When a common manager is appointed, the Oourt hllli the cont.r01 and 
~upervision IIf the manllg-ament of the cOmmon manager. '1'he Blllelidment 
before the Council, which 1 had the honour to move, rtferll to the first stage, 
viz:, where the Oourt hat! to take cognizance of the fact as to whethf'I or not 
there is an) dispute, aud whedl!'l' the dispute is of such a nature th~t it is 
a.bllolutely nece8$lIry that a ptJIson should be deprived of the right of manage· 
Ulent and a comnlOll nIanllgcr' appointed Some of Illy friends have ~"ther 
complicated the issue by the introduction of the procedure of the second and 
third stages. They do 1I0t say that the Civil Oourt, ullder the superintendence 
of the High Court, should not have the jurisdiction of taking coguizauce of a 
case and deciding wbether there ill any dispute or 110t, or whethel' it IS a 
fit case for the appointment of a common manager. What they say is this: 
that a"j)istrict Judge cannot keep plOper cOlltro\ over the COmlllon manllger: 
and theref(Jre nn amendment in the law is necf'sslIry. As I said beCore, whEM 
moving this amendment, so flir as I am personally conoerned, although [know 
many are tJpposed to the views I entertain, I would have we com~d a motionrto' 
this effeot that the p(lWel' of hiking <:ognizan'(~e ilnd deciding whethel' a oommon 
ulI\Ullgel' should or should not be appointed should vest in the Civil Court, but 
that the power of keeping contl'ol over the common Illallager might be given 'to 
the Colleotor. I should have persollally no objection to that; but what I 
seriously objt>ct to is this- arid this question is a serious out', for it is a 
que.tion of depriving tl man of hie right of managoment-I object that 
thlS power of deciding whether there ill a dillpute and whether a. persdl1 
should be deprived of his right, of manal'ement IIhould be plaoed in the hands 
of the Collector. anu that the (;ivil Oourt and High Court should be divested 
of that right. I submit that thitl chauge in the law can onl~ be defebdec1 if it 
has beeu proved that the Civil Court and the High Oourt have failed to 
exeroise thIS power properly or have mi8used this power. Have we got any 
such pt'oof before us? Oan you condEnnn the High Oourt without giving it an 
of,por.,ity for explaining whether it bus mil.luscti this power f la that fair ? 
'1 hese are my grievances, Sir, and they have not been an8W~red by the 
Hon'blo Member in charge. I may say that, so far as this &mendmetl't is 
ooncerned, there canllo", be any dispute tha", the power of taking C(.08'niunce 
.. nd deoiding '\'fbether a common manager should or aboukl Det be appeinted 
should vest liS heretofore in the Civil Court under the 8ty)&lint~en& of the 
High Court. Has Ii case been made out that the Civil Conrt should be diveeted 
of this fOw~, and that this power should now veet ill the Collector'§' I 
sav BO.' tJ 
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l. division wu then takell. with the foilowiDg result :-
d,H 17. NOel 16. 

Bon'ble Kamar 8Reo Nandan Pruad 
ijingb. 

" 
" 
" 

" .. 
" .. ,. 
" 
,I 

" 

" 
.. 

:Baou Bhup8ndra Nath BaBu. 
" KirtaDand Sinha. 

Raja Rajendra Narayan Bhanja 
Deo. 

Babu Doha Pruad Sarbadhikarl. 

Mr. Apoar. 
" Golam IT O88&io. Cassim 

A riff. 
Dr. Abdullah-al-Mamuu Sul\n.· 

wardy. 
Mr. Saiyid W8Ili Ahmad. 
Maulvi Saiyiu Muhammad 

Fakbr-ud-din. 
Babu Hrishikesh Laha 
Rai Sbeo Sbaukar Sahny 

tlabadur. 
Mr. Das. 
Rai Baikuntha N ath Sell 

Bahadur. 
Babu Mahendra Nath l{ay. 
Khan Babadnr Maulvi ~atfllraz 

Husain KhaD. 
Mr. Dip Narayan Singh. 

The Hon'ble Mr. Slaeke. 

" 
" 
" .. 
" 
" .. .. 
" .. 
t' .. 
" 
't 

" 
" 
" 
" 
" 
" 

" 
" 
" 
" 

Raja KilOri Lal Goswami. 
Mr.Oreer. 
" Maopherson. 
" Oolliu 
" Stevenson·Moon 
" Ohapman. 
" ~'innilllore. 

" Kerr . 
" Stephenson. 
" Butler. 
" Maddox . 
" Kuchler. 
" Morehead 

Sir Frederiok Looh Halliday, 
KT 

Mr Oumming. 
" }jom pa~. 
" Oldham. 
't H. Md.Jherson. 

}jabu Janaki l\'ath Dose. 
Sir ~'rederiok George Dumayne, 

KT. 

Lt.-Col. G. GI ant-Gordon. 
Mr. Nf'rman McLeod. 

" Stewart. 
Mautvi Salyid Zablr-ud-din. 

The following mam bers were A.bsen t:-
Thlt Hon'hIe Mr. Mitra. 

" .. Rai ~ita NII.th Hay Bahadur. 
" " Mahll.raja Manindra Ohandra Nandi. 
.. " Maharaj-J{umar Gopal Sruan Nauyan Singh . 
" " Mr. Uutt. # 

" " It Reid. 
.. " Babu Braj Kishor Prasad. 
.. " "Bal Krishna Sabay 

The Hon'ble Maha.raja Bahsdur Sir Pl'odyot Kumar 'l'lIgore and the 
Hon'ble Sir Bijay Ch~nd Mahtab, Maharajadhiraja. Ba.h&dur of 
'Burdwan, abstained from voting. 

The result of the division was ave, J7, noeB 25, and the motion was 
therefore lost. 

The following motions were, by leave of the President, withdrawn:-
192. The HOII'ble Hai Sheo Sha.nkar Sahay Balladur to move that tbe 

words" or clause (c)" in the penultimate line of the provision 
to clause 96 be omitted. 

Olau" 97. 
J 

I~~. If motion No. 190 be carried, the Hon'ble 'lr. t;aiyid Wal!i Ahmad 
to move that clRuse 97 be omitted. 

194. If motion No. 191 be carried, tha Hon' ble Rai Shao Shankar 
i;ahay Hahadur to Plove that the words "Oitttrict Judge" be 
subttitnted for the word c, Collector l' in lino 3 of cJauae 97. 

(JSo.." 98. 
196. If motion No. 196 be carried, the Bon'ble Mr. Saiyid Walti .Ahmad 

to moye $hat c1auae 98 of the Bill be omitted. 
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196. The Hon'ble RBi Sheo ~hankBr Snhay Hahadur movtld ttlat t~ords 
" has jurisdiction underthe Court of Wards Act· in fOlce for the time being 
and " be inserted after tl'e word I' Wards " in lane 3 of clause 98 (a). 

He said:-

Sir, my ground for this amendment is that the Court, under the Court of 
War<!s Act,· lias jurisdiction only if the prQperty consists of 8n estate or part 
of an cstate paying reVflllUe to Government, and the Act does not confer 
jurisdiction 011 the Oourt to tuke charge of propt'rty con!lilttiug of tenures onl,.. 
These claust's in tho Bill d,eal both with estates and tenures. In order to 
remove thtl anomaly, I propose the above wordt! to be added, but I will not 
press for it if it is not accepted by the H"n'ble Member in charge of the Bill. 

'rhe Hon'ble lfR. H. McPm:RsoN said :-

I do nut accept the Itmendment, Sir. There Heems to be a similar provi.ioD 
in the Bengal Tenancy Act. t The word "tenure" appears in seetinn 97 of 
the BeD!~al Tenancy Act t in much the same way 8S it appeau here, 
Section 97 says:-

" In any casll in which the Court of Wards undertakes undet' seqtlon 1:It» 
the management of an estate or tenure, so much of the proviHions of the Court 
of Wards Act, lR7U,· HH relates t~ the management of immoveable property 
shall apply to t.he mlmagement. 'L he same reference to tenures o~curs in 
section 95." 

The Hon'ble RAI SHEO SHANKAR SAHAY BAHADUR said:

Sir, I do not willh to pres!! this amendment. 

The motion was thon, by leave of the Pre!lident, withdrawn. 

The following motion was, by lellve of the President, withdrawn:-

191. If motions Nos. 191 and 194 be carried, the Bon'ble Rai She~ 
Shanka.r Sahay Bahadur to move tha.t the words "Distriot 
Judge" be substituted for the word "Collector" in clause ps. 
wherever it occurs, 

The HOII'bh~·~lN. H. MCPHERSON said:-

Sit', Ulay 1 have your permission to ask for the sUHpension of the Rules of 
Business in order to move an additional aUlOndmont? 

The PRFSJDENT said:
Yes. 

The Hon'ble MH. H. MCPHERSON said:-

I beg to move, Si,', that after the words "in any case" in sub-clause (i) 
of clause 98 the words "wi~h the pr~vious sanction of the Commissioner "+ 
be inserted. 

The Hon'ble HABU BHUP.KNDllA NA.TH BASU said:-

I would like to know whethor this provision would give the partl a right 
of appeal to the Oommil'sionf>l', or whether there would only be a private 
communication between tbe Collector and the Commissioner. .' 

• '.f., Ben. A.ct IX of 1878. 

t i .... Ao~ V 111 of 1886. 
Be. alto p, :nO, "on. 
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r~ Bon'ble MR. H. McPHEltsON said:-

~ the facts of the CQlie will have to be reported beforehand by the 
Jollector to tho Commi8l5ioner and, no doubt, the Commitl8iuller will be only 
;00 glad to helir. what the parties have to llay before he ~s8e8 orders. We 
lDay trust the Collector and t.he Commissioner to do jU8tice m this matter, and 
(lot to take action without giving a full hearing to those concerned. 

The Hon'ble BABU BHUPENDRA NATB BASU said:-

Would it not be lIimpler if the power of appeal were given to the partiei 
t~ the Commissioner in tne case of the appointment of a commOll manager, and 
a. regards the matter of sales, gifb, etc. ? 

The. Hon'ble MR. H. MCPHERSON !laid:-

There is provided, Si~,. the revisional power of .the Commi~ioD8r, aod 
tbis, tpgether with the adJltlOn~J ~ords, ./lecures our obJect. Knowmg t~B~ the 
previoull Ilanction of the Comml88lOoer IS necessary and that Ite has renslonal 
powers under ola~lI,e. 102~! the parties WIll, no douht, ~o to the CO!Dmiltfioner 
and 8~. their obJectlons, If any. 

T~e motion WIUI put and agreed to. 

The followlOg motions were, by leave of the President, withdrawn:-
J 

198. 

199. 

OlauBe 99. 

If motion No. 190 be carried, the Hon'ble Mr. Saiyid Wasi Ahmad 
to move that clause 91:l of the Bill be omitted. 

If motions Nos. 191 and 194 b~ carned, the Hon'ble Rai Sheo 
Shankar Sahay Rabadur to move that the words "District 
Judge" be substituted for the word" Collector" in clause 99 
wherever it occurs. 

Olau.e 100. 

200. If motion No. 1U9 he.carried, the Hon'ble Mr. Saiyid WasiAbmad 
to move that cluuse 100 of the Hill be omitted. . 

Oiause 101. 

201. If motion No. 193 be carried, the Hon'bJe Mr.Saiyid Wa.i Ahmad 
to move that clause 101 be omitted . 

./ 
2(\2. The Hon'ble Rai Sbeo Shankar ~ahay Bahadur moved that the 

words "in respt:ot of all their joint immoveable property" in line 7 of clause 
101 (3) be omitted. 

He said-
• ThE6e word. were added by tho Select Oommittee, and it is oot olear what 

they mean. Do they mean that the common manager shall take charge of all 
the joiot property? If so, it is exceedingly objectionable and inconmteDt 
with leotiOD 96, where tbe existence of a dispute is a condition precedent for 
«erm,log this extraordinary jurisdiction of depriving a joint landlord of tht' 
control-of his property. I aubmit that the Ori.s8s. Jteople Khould not be treated 
in thi. re.pect in .. way different from (Ither proVlDCes, and we should not iO 
beyond the liangal renancy Act- in this respect. 
------------------~.--------------------------------------• i .... Act VIn of 18116. 



216 PAl 0riI,. TIn.." Bill, )91.1. 

(Air. B. MOPMrlOn; Babu Jaffalti N(dh BOI'; Hai Slaeo Shankar SaAa, 
Bahadur.] 

T"e .!:lOn'Dle MB. H. MCPHERSON said:- • 

This ill one of the matters in which we placed ourselves in the ~s ~f 
the local associations and representatives of Orissa. 'l'he olause, as originally 
drafted, was on the lines of the Bengal Tenancy Act.· Seweral suggestions 
were made by the local 80880ciatioDs and by the Memb~rs from Orissa to 
strengthen the hands of the common manager in dealinl! with the joint propertie. 
of the people w hn came under manag'eD?-e.nt. This was ?~e of the points in 
which we were asked to make an a.ddltlon to the provls10ns of the Bengal 
Tenancy Act.· As the addition has been made at the request of the Ori8sa. 
people, I think it ought to stand. 

The Hon'ble Buu JANAKI NUH BASU said:-

Sir, this change has been made in the law chiefly for this rea&on, that 
although the common mana.ger takes charge of the elltates and other l6nures. 
belonging to the co-owners, they way have lIome house property in a to'\fD whieh 
properly does not come under the category of an elltate or tl tenure; hence the 
fact that the family POllsess lIuch properties gives rise to varioul! disputes 
amongst the co-sharers, and such disputes cannot be settled unless the common 
manager takes over the management of such property also. And "there is 
another reason for this: If it 18 proposed to sell the housell in the town t" 
liquidate the debts of the family, lohe common manager is not competent 
under the existing law to deal with such properties, and the owners themselves 
will nut agree and will not execute a conveyance of these properti.,s so that 
money may be raised and debts liquidated. 1'hese are the chief reaSOrN for the 
clause, and this itt a provision of the law which has been approv6d. of by local 
opinion. 

The motion was then put and 101lt. 

The following motion was, by It:ave of the President, withdrawn:-

203. If motions N08. 191 and 194 be carried. the Hon'hie Rai Sheo 
Shankar 8ahay Bnhadur to move that the words" District Judge" 
be substituted for the word "Collector" ill clause 101 wherever it 
occurs. 

204. The Hon'ble Rai Sheo Shankar 8ahll.y Bahadur moved that the 
words " DOl· shall they, without the sanction pf the Collector-

(0) by Bl'le, nlOrtgagA, gift or lease, a"sigll their share of the property, 
or 

(b) npply for a partition of the {'state or other property in the CiTtl 
Court or under the Estates Pllrtition Act, 1~77 ," 

in lin os 9 to 14 of clause 101 (3) be omitted. 

He said:-

This it! another instance of departure fJ'om existing law. In the Statement 
of Objects and Reasons it is stated that opportunity is being taken to revise the 
law &s to managers in other respActs also. Reference is made to a decision of 
the High Oourt in the case of AllllW' Chandra Kundu, 1. L. R., 31 Calc., 
page 305, I.IJld in consequence of that decision it it suggested that the powfrs 
of co-owners should be cUl"Utiled. I do not see how the power in a co-sharer 
to alienate his share can effect injuriously his co-sharer landlords, the 
management by the common lllanager, or the tenants of the estate, when the 
transferee simply 8tepl! into the IIhoes of the co-sharer who traneferred' hi! Abare 
and. all be dootl is subject to do what the common wanager might have done in 
the due discharge of his duty. It ill a seriou8 matter to depriTe a landlord not 
only of his right to manage his property, bllt also of the right. to exercile.hia 

• i .•.• Aot VIn of 1886. 



n. ON,. 7'~, Bill: 1.1fi. 

r R.I. .. J4MIJi NaM BDII. T 
~. '.11 right. lie il not an idiot, minor, inl8De 01' an otherwise dis~uali. 
".arprletof of the type .pacified in the Oourt of Wards Act,- You step in 
aoti..,....use he i. unfit, Dut because he has had the misfortune to have ROru~ 
di8pllte with hiB co-sharer. In auoh It case to treat. him 8a a disqualifiw.i proprie
~ ill moat out~eous. Then the provision preventing him froUl applying for 
partition mean. that when he comes within the jurisuiction of the COIUluon 

ma.1Utger, you do not wi.h that he should extricate himseif from his jurisdiction. 
You wish that he should be deprived of hiM management and control fOl' t!vel', 
Ortlinurily where a co-owner loses conti'o} over hill property in COUgequol\Oc of 
a dispute between ,him and hill co' owner, the first and foremost honest thought 
.hat would suggest itself to him would be to get his estate partitioned 80 that 
he may no longer be a oo-owner and subject to the jurisdiction of the Court. 
You 'bar that remedy. You say, "you IIhall not get your e8t!\t~ partitioned, 
al!! that will lead to the courts losing jurilldiotion over you." ~urely, in 
tile guise of enacting an agrarian 18 w to govern the relationship betweon landlord 
and t~nant, you do not wish to pass a la\v of confiscation of property for tht'se 
p 01' people. 'rhese provisioDs were introduoed into the Bt.ngal 'l'erumcy Actt 
on the r~oommendRtion of the ~ellt Commission, an extract of whose report 
'Was give!! by Sir Steuart Bu.yley at pa.go 379 of tho deb'lte on the lh·ngll.l 
'renaney Bill when opposing the motiou of the Hon'ble l~ja Peary 
Mollal" Mukerjee for omitting these clauses from the }jill, because to some 
extent. they concerned the relationship betwe(~n landlord and tenallt; for 
the tenant IS hampered and harassed if there iii a dispute between the co-owners, 
and be'is interested in the appointment of a common managet'o But 110 lloon (IS 

a common mana.ger is appointed, the object for which ) all include thesfl 
plOvitli~n8 in a 'renancy Act is attained, and you must stay youI' hands aud 
can go no furth"r. This is the principle recognised ill the Bengal 'l'enancy 
Aot. t You are hardly justified in introducing the provisions of the l)hotti. N~gpul' 
Enc6.mber('d Jl~state'3 Act,~ or in apph ing the provlf!ions apphca.ble t,o a disquali
fied proprietor undfr the Court of Watds Act· with reHpect t" a person who 
lOay be as comp\'!tent 8S any of us here, and who has full power to deal with his 
property, subject to the rights of hill tenants or of his co-owner. Illubmit we 
Rrtl trel,ding un dangerous ground, and that it is safer to follow the Bengal 
Tentlllcy Actt in this respect. My hOIl'ble friend iM vpry anxioull to give a 
right of transfer to tenants who never exel'cised it before, but by this provision 
.he tllketl away the rights of the landloru to transfer hill property, a right which 
he has always exercised. 

'1 he Hon'ble BABU JANAK! NATa BOSE said :-
Sir, the&e pl'ovisions have been proposed entirely r'lr the' benefit of (lO

oWllers of estates in Orif!sa. In faot, Sit', I may submit that the Hon'ble
Member in charge ot this Bill accepttld these proposals ollly when he was 
eonvinced that they would be beneficial to the co-owners thl>mselvef!, If.Jld that 
they were wAnted by the people who would particulal'lv have reCOllrHe to this 
law. 'J'he preaent Iii w, tiir, 8S we find it in the Bengal Tenancy Act, t hall been 
found defective in actual working. '1'he Privy Council has hold that all the 
co-owners together cannot deal with their property as 10llg as the common mallage· 
lUent lasu., but that each one of them can deal with his share, or atle~ed share, 
of the estate separately. The Council ought to remember that these familie.1 in 
Ol'ina ftre governed by the law or .. lfilf/ka4ara, and wbell the estate or tllltates are 
taken charge ot by the common manager, these shareM of individual co-ownerl4 ue not ~nown or ascertained. If each indlvidual eo-owner goes on mortgaging 
his ahare or pOl·tion (jf hill share, and if suit. lU'e brou~ht into court to which the 
other 00-0.,n61'8 and the common mauftgP.r are fJartielj, the situation give. rise 
to .. lot 'IIOf litigation which is disadvantaa-eous t'l the management of tkle 
ett~ Then we CODle to the next stage; propetties are actually lold, and 

. ~ become purchasers of fractional .. hares ot such estat",1. If originaUy, _ _....-__ ~ _w ______ ~ ___ _ 
• • If" ber •• oller IX of J1S71/. 
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~~tIDoe .. ~ol Ihe .... oIiarli* ofbl3 
~~,m three ye'" time thete ma.y:be,Uiree hltndred,.Ob.~, .....•............ , 
who· would oome uDder the common ,mauageru .CG-OWDel'll of the .. ';' .. ~ 
-.ni~1 imagine, Sir,tbediBtt.dv&ntagM of auoh a position,!and,;f.D~~~ 
obYiate suohdUJicultie., the Drat ola0J8 ,,1.8 upropo.ed and &clC'8pted hy ... 
Soteot Oommittee. viz.. I[;'or shalI.they, without the .notion cd •• Conector 
'by eale, .mortgage, gift, Ilr lease, a&sign their ahare of the property." . 

Then suppoBing, Sir, a co-owner is poS8e.sed of one pie in an ett&t~ .. 
whiolf is llnder a oommon manager, he can, if he is vicioualy 'inclined. 
:try to put an end to the common management by suing in the OiviT Cou:t't'fot 
a partitiou of the ~Itate, or by applyin~ to the Collector for partition: of t4G 
-fl.tate under the Eetates Partition Aot,· although the ot.her oo-owners aJ'equi~ 
willing to keep the common management intaot.. 'r" make suoh Cjnduct 
impossible, so that one person owning a very small share in 1m estate will ", .. f. 
be at liberty to do an injury to the other co-owners who are benefiting b7 ~he 
common management, clauRe (0) of Hub-clause (3) of olause 101 was prop08ed 
to the Select COlnmittee and wasaooepteci. Now, these chan~es in the IIlW' were 
"Very carefully considered, and it was thought that if comwonmanagement wall 
to be at all feasible, soma lIuoh safeguards must be laid down. ':My fri.nd 
from lHhat has not had the experienoe of the actual difficulties of o~mD1on., 
management, and Jlor does he appreoiate the reallons why theae ,change. ino 
the law are proposed; and therefore it is on theoretical grounds, Sir, tbat he iit 
-opposing this meli8ure. 

'rhe Hon'ble l\fR. SAIYID W ASI AHMAD said :-

Sir, 8S a .imilar amelldment stands against my name (No.205)' I beg to 
eupport, the motion that htls been put forward by my friend, the Bon'ble Rai 
Shoo Shankar Sabay Hahadur. J have carefully heard my hon'ble ffiend 
from Orilla, the Hon'ble B:lbu Janaki Nath Bose, and the only' ground 011 

which he recommends this clauMe being pall8ed by t;lis Councd it, that it 
ie in the intereats of the zamindltrll and for the good of the people of 
<?rilll8.. I wa. wll.iting to.he~Lr from him w~~her the principle to take awa~ the 
nght of a penon 18 gOI d 10 It8elf or not. Slr, the day before yesterdfAyt we 
heard my friend opposite, the Hon'ble Mr. Dall, appeal to this Couuoil that it 
would be .outrageous to deprive a tenant of hid right to sell his land in ea8e h_ 
may be in need of I18llinp; it to lIupport hid poor ohildren. 1 uutke .. »imilar 
appeal to the ~emberH of this Council on behalf of petty zaminda1'8 who a~ , 
at times realty and hOllelltly forced to aeli their propertie. in order to 'lave 
themHe)ves, their people alld their families. What is the provi8ion thlltyoU 
are making for them? As my friend the Hon'ble Hai Sheo SbanbrSahay 
Bahadurhsi Maid, it iM not becausu a zamindar is unfit to manage hie 
Pl'OIJPrty that you slip in, but beoau~e he has the misfortune not .to get on weU 
with one or two nf his co.sharerd, But 8uppOtte he is, after the appointJnetft 
of a common mtmager, forced, on acoount of certain circumstances that mtay 
befall any perSOD, to lieU I'\.')t· the whole, but any purtiou of his property, why 
should ~u oppose that? What is the theory, therefore, whereby a Ulan, after 
haring this nght-proprietttry right-oTer hill own property, is to be deprived. 
of the power to deal with it in any mannt'r he pl~s, eapeciaUy when 
be is in 110 way at fault? Well, Sir, [ do not know WIth what object a 
change of thi. nature hall been iutrodllood into this l3i1l, but it apPf>ar .. t.o rpe 
that 'the introduction of the clause itself is out of order in eut"h a Bm 88'flr1Pt 
if I ma.;y be permitted to 8>ly 80, becaul6 it does nut rela.te to a provitioti of law 
govenung the relationship between landlurd'8 and tenants. 1'his partioular 
olau~epreecrib88 for cert.in aotion to be ~8Il,in connection w~th two 6gbsiug 

. sanllndars. Well. sUlllly a Tenanoy Bill should not pronde a 1awc dcat 
.. goverrls.only samindara, amd d. oee nf't in lUly·inanner interat. or .• ft •• : .• .:4 ... ' 

.. fine you made ~ut a case thflt tenanta .... either direetly or iodirectJ1' . . . 
by means of thiS clause 1. lftlietenanU are not to wfter, then I 30 l\O~ 
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,bf & claule l~e this ~hou!d be incorporated ~n this Bill. Then! again"look 
at ~ hardluup8 whlch fall upon poor zamllldllrs, when B dIspute arises 
betw~ one or h,o ~emberll of the same family holding joint-property,
whether governed by Mala1t8hfJra law or Muhammadan la.w it doell not matter 
What is the best wa.y of avoiding that dispute? What is ~he za.mindar to do? 
'r~e be8t w~y of. avoiding that dispute is for. him to appiy for partition lind to be 
6n18hed WIth It; but vou are g()in~ to take away even the right of 
partition of his estate from that zllmindnr. I submit that absolutely no ground 
hfUI been put forward, even by my hon'ble friend Babu Janaki Nath ~08tl 
in support of luch an enactment. I do not SI:'E' wbv tbis right shflul~ be tRke~ 
away from the zamindar if a Common mllnager has to be appointed. Then 
agaiQ, if you do not pElrmit the Fartition. ptacticall y it will be like this that 
the . zam~ndar wd} have ab,,,?I'.1tely 110 h.and in thE' nHAuagHUlont of his 
za.mm~arl ; he C811110t really ~en!,e any. beneht .or any advantagll of allY 80rt 
from \11S own property; and It wtll be fllmply disastrous for the pettv zamiudars 
to have any such enllctment. The argument IlIlI'I been advanced that the OrititilA 
people are content with tlJis prop0tled legildation; but my friend forget~ that 
now t>rissa is to be a part. of Hihar; and we Biharil'l have thorefore 8S much 
interest in.the welfure of Oristla fU! the ptlople of OrisstJ. thomselves. What will 
be our fate, then, should we seek to beconH' landlord!! in (lris1!lt? i5upnosing 
:rioh. BiDaris go to Orissa because it is part and pareel of Bihar and ('Olll[llIlIlCe 
purchasing prolJE'rties there, the operations of this clall"e will affect thom 
seriously and very materially. I submit there is absolut'I'ly 110 "rgument 
in support of this c1auRe. I thel'etore support the amendment of my 
hon'ble

Jl 
friend, Hai Sheo Shankar Sahay Bahadur. 

1'he Hon'ble MAULVI SAIYID MUHAMMAD FAKHR-UD-DlN said :-

~'Sir, hitherto my impression has been that the proYillion for the 
appointment of & common manager, whether in t.h~ Bengal Tanaucy Act· or 
any other Tellancy Bill, was for the protection of the iutorests of the tonants, 
and to I18.feguard the interests of the landlord and the tenants in mlLtters 
arising between landlordtl and tenants themselves. But it a.ppel&rll that the 
providion. of clause )01 have been chiefly incorporated in thill Bill for the 
protection of the interetlttl of the landlords, and of the landlordtl alone. Now 

.my friend, the Hon'hle Habu Jtt.no.ki Nalh Bose, t.elltl us that thetle provisionll 
\Vere accepted by the Hon'ble Member in cllarge of the lJiIl on the application 
~ the local zamindars. It appears that the zll.mindtt.rlf of Orill8l1 are very 
convenient people. They have' got inherent rights, they oan soIl, mortgage 
or lease away their pt'operties; they can make an applicatw[l.for the p,utition 
of their shu.rell. 1f they want that these natural and inherent rights which 
they pnsse88 should bf' taken aWIiY from them Il.nd Mlltlllirl be nu~de dependen~ 
upon the mercy of the Collector, 1 CHn only suy thut these landlords of Ori881l 
are fortunate in theIr de "ires. My frifmd, the HOll'bltl Babu Junaid Nath 
Bose, has put forwl]rd thtl case of a }Uitak,nara family; but 1 put it in a 
differeDt way. Supposing that in one e8tat~ there are two MuhnmmudBD 
za,mindars Ilnd two Hindu zamindal's of different familiell, and one of the 
Hindu zamindars dies, and there is a dispute amongst his heirs. Nowz 
why should the other three perBolls be deprived of their natural and 
inherent rights. of mortgaging, Kelling, allsigning their sham or atlking 
the Collector to partition their 8hs.re? There ill a dispute as regards a 
fraeti(;nl' of the sixteen-anDa property. Now, so far 811 that fraction ia 
concerned, the 88tate may be confiseat&i or kept under management; but 
wby should the other co-sharers be depriveJ of t,heir iltherent right»? That 
is where 1 fail to BeA any justification for this legislation, and there is no such 
prolisiob under the Bengal Tenancy A"t.· I donot therefore think, Sir, that it 
wouJd.he fair in principle to incorporate these provi,ions in (\lause 101, beoaU89 
it 'Wollid be very harr) on the zamindars 01 Orissa. Of 00U1'8e 1 have 
got no penonal experience of Orilla. My friend, thtt HOD'ble H.bu 
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Jan";'i Nath BOle is perfectly right in sayinlJ that the Bihar lfember. JI&~ 
got no pel'8Onol ~xperienoe of the conditions of Orissa. I am prep,.,ad to 
accept that, but J fail to lIee the rea80n~ble!le8S of ~heso ~mindar~ ~f' Orisn 
in tnaking an application to cut away theIr nghts ~r.lD puttmg re8~1'1ctions and 
limitations upon their own natural. an~ inherent pl'l vlleges. A~stl1~l1ng that lOme 
landlord. of Orillllll. might hflYO mdulCreetly made such apphcatlOn8! yet I am 
anxious to a8certain the soundnes8 of the principle j we are fighting lor a 
principle Instead of ellacting law to define the relationship between landlord 
and -tElnant, you are enacting the provisif\f18 of Chota Nagpur Encumbered 
Estate. A ct- in this Bill. If the Orissa landlords are anxious, for roallonll known 
to them, to have a curtailment of their powerl! and. rights then ellaot SUDle 

special law for them. With these words I beg to support the nlOtion " • 

The Hon'ble BABU MAHENDRA NATH RAY said :-

.e Sir, 1 beg to bupport tllill amendment, which attempts £0 do t 
away with n mOllt revolutionary cIaul'e of the Bill, and a clause which 
I !!ubmit is most dsngelouFl; and I hope thl.lt, befOle this matter is 6nally 
conllidpred and this amendn,ent eithel' accpptod or rpj pcted, tl!e Council 
",ill cOIlllider thB very lIeriou8 questIOn which tltis c) II.Usc, and the 
ameudment there anent has raised. 'ro a lawyer such a provision as woU'id have 
the effect of depriving a eo-sharp\, of all rights of pJOperty J lIimply becuus6 the< 
property has been placed under the oharge of a common m.lnall,er, seemll to be 
oppolled to all prilloipleH of juril!lprudt·nce, and to all known principleH of 
law. It iH Impossiblc to find out any connectiou between thA mcidents of 
COIIJIllOll managl:'UJent und tbill taklllg away frolll a to-owner of II. properll'j under 
conlIJ:on management the rudiu,entary elelllentl3 of rIghts of property. 1 find, 
Sir, from the fact thllt part of the dRUMS is 1l1lderlIned,t that m It are some 
of the amendment!!, rather, the illlprovements or additions made to tho' Bill 
during the cOUJse of its passage through Select Cummittee; and when I 
look to the report of the Select Committee wIth a view to 8~e whether any 
explanation of this most elttraordlllary provisIon IS suggel3ted, I find it stated 
at page 5 of the report that, "we htlve modified the provisions of clause 10l. 
tlO as to strengthen the hllnds of the oommon manager and prevent mischievous 
interference by co-sharers with tho objP('ts of muna{!emeut" I waH sttlrtled to 
find, Sir, that this reason was given lIeriollsly by the Select Committee for thi" 
most revolutionary Change. It is impossible to see how the taking alA ay of 
the elementary rights of property from the cO-llharer of a property plac1¥i 
under common ma.nagement will makf:1 it impo88ible fur co-sharer8 

. mischievously tp interfere with the common managem€lnt, or how it WIll 

strengthen the ha'lds of tile common manager. I am afraid, ~lr, that when 
that part of the report of the Select Committee was drafted, the very drastic 
change made WIlS evidenth lost sieht of, fur the expltmation given lIt 

pa~e 5 cannot possibly refer to this most revolutionary ohange. I find 
that the three hon'bltJ ~entlpll'en who represeJlted Oti881l in the Select Gom
mlttee httve nothing to say about thIS mORt extraordinary clause in the 
notes of dissent suhmittt1d by them. If thi~ means, Btl has been 
euggl:'sted by the HOII'blo Babu Jana.ki Nath Bose. that the zamindars of 
OriSSA. are perfectly content to ket'p in suspense all their pToprietary right!:! 
durinp: the indefinite period of the tenur!} of a joint manl:l~err- because I must 
point out that there is absoluseJy no hmlt to the length of time durmg whICh the 
common mana~er may hold hit! appointment; -if the zamindars of UriAsa rellJ)y 
desire that during this indefinite period all their rights of property I3hould be 
kept in suspense, we lJIay be surprililed at the Idea, but a sane legll:!lature ought 
certainly not to support that idoa and, in pursuance thereof, give effect to a 
olau@e ltke this 

" It does not require ttny "erivus arguillent to point out the funacy' of this 
position. This Bi\l nowher~ l'oa)'8 that it is til apply to Mitabkara families 

• t.e, Act VI of 1876 • 
t All amendments made ,. Select COlDmitt .. were 1Uldefhned In the copy of tbe BIll that "al llld on 
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• 00ly; it will apply to all ,families and to aU co-owners who may, have 
Pt'OQ.erty within the limits of the OrisM&. Division; and, within the limits of the 
Orillllt Dirieioo, there may be SOIHe - there are 80me familiell-wbicb are not. 
whoUy governf>d by the Mita/t,/lal'a law. J Hhull t1.lIk the COllllcil for a 
moment to imagine what would ue the posaible effect of this clause ueing 
made law? A joint managt'r is appointed with a view that lIuch an 
appointment shaH avoid any inconvenience to the public or injury to private 
interests. The joint manager takes charge of the common estde, relievell 
the co-owners of 'he manaf;!elllent with a view to avoid incollvenience'· to the 
pllblic or injury to private inttlresis, and this state of thing8 ill continued until 

.the Oollector is of opinion that this managership can be abolished without any 
inoonvenieno~ to the public or injury to privattl interests. This state olthings 
ma:j go on for a long time---it mRy go on for ~O yearH or 40 years,-and during 
all this time the person who bas a subl'ltantial share in the joint estate is not 
to dqal with it all owner of that estate, but has, I 8UPpose, to be relegated to 
tho c1888 of pt'D.joners, aDd he will get an annual allowance or a monthly 
allowance, or lIome other allowance from the common manager. During all 
then yea.rll hiM rights of ownership are suspended. He cannot !!ell, a.nd, if he is 
about to <li~, he cannot. make a bequest in favour of any person. He cannot, 
even if he has a desire to put un end to all disputes by partitioning the 

, propEfttty and getting his share separated from the relit, bo allowed to do that • 
. Why? We have been told that this is for the benefit of the Ori!!8a ztllnindara. 
But qow? If the Orissa zamindars think thA.t, for an ihdefinite lleriod of 
time. it would be a benefit to them to extinguish their light!! and to be 
placed on a pen'4ion under the direot.ion of the Collector and to be Hupplied 
with lhis pension periodically, they ll1lty be welcome to th!lt supposition, but 
it is an idea which we cannot tmdorse. 

» "I submit that thill provision ill of It revolutionary character, and 
one for which there is absolutely no j ustificatioD; and I hope, Sir, that the 
Council willudopt this amendruent and reject this dangerous innovation in the 
Bill." . 

The Hon'ble RAJA RAJENDBA NARAYAN BHANJA DEO said:-

"Sir, with regard to the Orissa zamindal's, it has been discussed whether 
• the estat.e ought to go under the managmuent of the Qollectol' or a Judge. 

'1'here might be some difference of opinioll as to that, but I do not think, t:iir, 
~at there can be nIly difference of opinion about omittjng these two sub· clauses 
la) and (6) of 8ub-claufte (3) of clilUl:!e 101. I do not know which ztiwindars of 
Ori811a hnve actually approached Government to put in these claut!t?s, and I 
shall be obliged it I tun tmlighte'led ou the subject. tiut c6rtuiuly, Sit, 
these two af_e very misohievQUII clausell ill 'he Bill, and I I!upport the 
amendment. I believt' there is a propo~al for the pUl'tition of Hhillgapur, 

·80 large elltate in Urissa. 'l'he question is pellding before thtl Judge if the 
amendment is not accepted, 1 felll' the preMellt PI'OVi,lioll will interfere with the 
propoiIBl for partition." 

The Hon'ble RAI BAIKUN'fHA NATH SEN BAHADUR said:-

"I need Rdd finly a few words ill support of thtll amendment. That vested 
interests cannot "be divested is an ,,"xiomatic principle, but a breach of that 
principI, would be the eift'ct of thil! Council adopting this measure. There is 
Ifo doubt that normally !tIl the ownerM buye powt'r to lIell, mortgage, gh'd away, 
or lease away their property, but re8triction on that is l:Iought to be P'lt by this 
8Ub·clt,uae (9) (a) . 

• " Nllw, it is weU known fo everyone that most of the zamindlif 0181111 live 
frora _lid to mouth. and they have, on OOC8JIione tff extraordinary erpeolle, to 
incu.r debt. and then, by economy, to payoff tholle dtlbtll grudul:l1Jy. .it'Of 
mlianee, a deeth of a palem in the family neoeHitatelt the If'ad/, C81'8mony 
which the IIOD i. in duty bouml to pt'norn.; in the lame way, Hindu familiei, 
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-peHel, and for tbeae ceremoniea they ha.ve 10 borrow mOoney or .llGla8tUa ... -

eleU away 8- portion of tbeir vroperty. Under this innovlltion. ~be, ~ld. 
'be precluded from doing thllt lind they would be put to very great lUCO" 
l'enienee. On the other hand, the 1II8nag~ment ill DOlt ill the l~at interftt:red 
with if a man borrows money by lliol'tgBging hus share of the property. Tbe 
tdanagement goes on o.s before, alld lhe co-owner grl1 dually pays UJl hi, debt, 
or, if he salls hu property, the purchasAr will btJ ill the Hame positlon, bt-'cause he 
lltands \0 his shoes. The mall~emont 18 1I0t mtt.'rfered with, for the only 
chauge is that the vendee gets the profits which the vendol' Wai getting. As. 
r~ard" gift, this clause has Ii far-rt!liching effect, It IDterferes, 1 beg to asaert 
con'~tly , With the general testamentary powels of CO-OWD~rtl /\ ~if~ uiay be 
u. gif~ Int. tJW()8 or t1 prospective one a.fter one's death. 1£ 0. co-owner .. ill\h~ _ 
make a dispollitiol'l by divertmg a course of ll'lheritaJlce, lIe will be prevented 
~m doing it. Tbat is a rIght which w111 be affect~d by tbit! provUlion~ It 
has been observed by my Hon'ble inend, Mr, Janaki t>.a.th Bose, that the 
eo.owners conoorued are govtllned by thu ill,tak8/lClra law I am not 111 a pollitiOll 
to contradict him. A8tluwing that there must he some c!tses in which zalui~ftI 
have acquIred properties, the devolutwn of whiCh they have the right ~o oolltrol 
by testamentary dispotutioll, what WIll be the effect ot thill llew legudation? 
It W'IU have tl fSl'-reachjllg effect of a. d>iDgerou8 and revolutionary chat'bmer 
which DO Councll ought to countenance. 

"Then, wit!. regard to the second sub c1auso (0), dealing with partitlOn. 
According to the origlllal clause, 1:}6, inronvt!l.ience to the pllblic is 11 gl'ounli for 
theappointment of a common mllna~er. In the C8se of a partition there \~m not 
exist lIuch inconvllllienco. If there IS a purtltlOlI effected, each party enjoys 
thu property sepal'ately and there WIll be DO mconvenienee to th~ public. 
It hat! been said by DIy frIend that the nlajority (If CO-oWDt'IS like the comnon 
mlUlager to continue, but that i£ ono of tht'm is ~ wicked and mischievous man 
be may apply fOl' pttrtition for hIS own purposes. In that case the majolity can, 
if tlley like. keep the cODlmon mtlnKgeJll('nt by consontwg to the partitIon to the 
extent of the I'Ihare of the party applying for partition: the other portIon of 
the elltato may lemain mtact. My friend to the right- haR drawn the attention 
of the Council to the 1'OaSOl18 gtven in tho Ieport of the Select Committee as 
r~galds these provil3iolJ8. 'rho fallllcy of the reallomng is apparent. The 
common management will not be intt'l'fered with, and this Improvement,· 
whiciJ is sou/lht to be made by the S{'lpct COl1lnlittee, gees to make a provision 
of a dungel'ous chamcoor. .. 

H I submit, theref0l8, that this Council, before it gives ita sanction to the 
pWtcing of thIS pl'ovisioll 011 the Statute book, l'hould cOll~der whether it tlhould 
deliberately Ignore the Dlst principles of lAW lind bring about a revolution; 
ft"d ",hethor It IIhoulU go so fur 88 to interfore even with teetanlentary powen." 

The Hon'ble BABU D~ PRASAD SARBADBll\.ARll!llid:-

"Sit, I claim that this is more than a Dlere 'matter of machinery,' and t 
hope flfter what has been .said that it will be conceded that it 1S a very 8erioua 
mutter of principle lI'bieh is involved in this a.mendment • 

• 1 We are not here, though the Hon'ble Mr. Wasi Ahn.ted £oems to think 80, 
to legislate for the benefit of enterprising Bihar investors who threaten that 
ther. will buy property in Orisl'Ia. 1 buppose Orissa will be able to tdite ~ 
of Itself, al1d 1 hope that when the Bihar investor goes into the Orissa market 
'he will find that advantages alld disadvantages counterbalance one another. 
But the anxIety of the Uliya WllO, accOJ'dingto my friend, Mr. Madhulludan Das, 
is not always a.ble to take care of himself, is that step-motherly solieitud'e for its 
wt:lfareis being carried further than any legislature or Law Court ever- tk-oagbt 
01. We are aware that in recent times, in the l-'unJab for example, and in other 
pal'a of the country, ~count hus been sought to be put on land alienatioo... 

• 'I'he HOD'ble .IhllV AlJ.RD!)"" N'tJl RJ.T, 
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'Dtt.wu an attempt, how6'f'er, of a far narrower kind than is boldly attemp.J 
rri'l6~markable elause. We, in this legis'" hue, thought tha.t we were legialat. 
ing for. ordinary intereata which "ov~rn the relation8 between ttlMnt and 
land.lord in tbe ordinary spheres of life; bu'to attempt to div ... rt the cour~e 
of law in a way tllat th~ otaus& 148t,ks to do ilt an unheard-of thing, ami if tbi. 
legislature were to lend itself to it, it would be opl'uing up the w"y to enormo" .. 
difficulties. Sir, the ~nxie~y of th~ ID?jority of C(~.Owlwr8 tl? keep proflerty 
togetber at the expenlle of lOcollvem811cmg a one-pice owner IS nllt at Ill! the 
.exclusive monopoly of Orissa. In otht-r plUts of the (lOUlltry H.lf~l), amiablt' h()llds 
()f families are anxiou8 that l'ecalC1tl"~nt. co ownefll, oWlling' hulf.plce 01' a pioe 
lihue of the el'tate, "hould not embarrass a family by going and stlekmg 
for f4 partition. But where ~uch an owner has gone to the Law iJonrt, the Law 
Court hns never Maid, ' You shall not get YHU)' partition becawJo ) ou art:' such till 
infinitesimal owner. To minimise the eVIls of suoh situations the legislature, lit 

its wisdflm, has enticted variouS reliavillg measures; for exa.mple, if the majorIty 
01. owuers desire that their property should not be par titioned br metes and 
bounds, under certain circuUlstance8 it Ottn be put up for Htile. l{elieflJ of thl\t 
kind the legisillture has tolera.ted, and I have no doubt. under pl'opt'r oonditionat 
will tolerate. to a ) et larger degre~; but to lay down that wht'u, btoeaulle of 
unfol'tunate incidents. a common manager has been appclillted, n IlIUll'1i proporty 
slrould be" tied up by Ii method of porpetuity foreign to the spirit of our law and 
le'gi81ation ill a !ug-ge»tion which thA Law Courts and 'egislatures have alway. 
disoountElnanced, ano, to put it in the kindellt way, such & thing ill ullheald of. 
We, here, by i\ short clause, are to introduce Dlf'almres that life elltlr3iy alien 

.to the sp-irl t of the law governing perpetUities, The Hengul school was in 
ad vance ilf the l'tlitakall.ara 8chool in matters of partltion, and now tha.t thE' 
Bengal and Mitakilhara.governed countries are to be separa.ted, tit. rp lIeem8 tr, be 

. in the fir a lAubtIe and far-reaching lIort of realloning by which the uld Kchool 
if to return to power just when its authority was 011 tho Wa.lle. 

"When the represeutative8 of Oris88 tell U8 that we have uo experience 
about meir interllaU conditions and that we have 110 bU811les8 to 8peuk. of the86 
maUers j we feel ourllelves situated somewha.t like thollo plttOed between the deep 
8etI. \Lud a well·known but (in polite IK>ciety)rarely-ml·ntlO l,e:1 perllonage. ~'or, at 
the same time, complaint ill not, hAcking if the,e be wallt of 8eallonable interference 
b¥ Hengal MOlllber8. Sir, the Hun'ble Mr Madhu"udan DII8 hall complained 
wlth regard to one of the rneulbp1'8 of tho ~elect COlllmittee. that he had 
never been near IJrilll!8 and kllOWIi nothing' of th~ country. Tltat complaint. 
d* nut apply to many of us, and oertainly nut to me. MallY witoellles 
heM .-ill bear tel\timony that I have not only been to Oril4l1a l.,ut know the 
country. My !lnOOlltorlt came from there and I take a ii vely iot.erest in all 
matters appertaining to that province II.nd hope to do 80 tor all time in 
IIpite of being separated from it, for Orissa hll.l:l IIpecill.l a.lJd unique I&ttraoti0l18 
fo, me. We Bengalis 8eek to interfere when it is our duty to do 80 Rnd because 
we all take great interetlt in that oJall8ic land. Trle Hon'ble the Raja. of 
Kanika baa did nothing to 1Il1()W that these fundaulental ohanges in the la., 
of the country with regard to ordinary landholder8 18 reqII lred, and we 
8halt awai~ the pronouncement of the other Ori88B representative a8 to whether 
lIuch a chan.ge is n«ce~ry, for I find some di~culty m a.ccep,ting iu itlJ entiretr 
the 'p,e d.:nt of ~he Hon'ble Habu Janakl Nath H08t) 10 rt'glll'd to thu, 
matter. 

• "'rb; Hon'ble Hahu Janaki ~8th .Bo~ has referred to mi"chiel mHking 
own~rs. If the unction of the Collector is tv be obtained, h')w ill that to be 
1\ remedy agams t these millchievous evils if they have Ii rOl&1 founda.tion in 
fact? If inese transfers a.re I\l10wed. the tran8feree wili hll.1'o no higher rights 
or status than the owners themselves, and 80, by rel\8OQ of the Ulere tfanilfer, 
tpe tranlferee canrlOt harau the cOlUmnn RJanagemen\. If the ownerll do no: 
think: it worth while to k~p togother their property, are they to be com
pelled to do 110 HgRimtt their will or iDte~ for. Dearly all time to come 1> 
ifot ollly for marriage expeB'868 and I1'tJdA ezpenllM is it. that ruoney may be 
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re~ired, but there may be other 6C1td ,ftd, demands for money which can be 
raialed ollly hy mortgag~r by sale. Tranlfers at critical moments ouj." 4Ibot 
to be discountenanced. and we bave no right tG 88Y:-' You are n~ pro
teot your intereatll by tRilling moOf~y because the oommon manager hal the ~. 
perty.' Take another easel-the case of that obnoxious person in HUldu 
lJOOiety,-a widow who cannot flet enough out (If her infimteaimal property 
to maintain herself. But for this clame she would, undel' the legal neoeuity 
provisions of tho Hindu law, be able to raise money for her maintenance 
or ~or the spiritual benefit of her husband. All this will be denied to her, 
because, by thiR piece of legislation, sh~ will not be ahle to raise money 
while there il4 a common maBager. Is it po88ible that Buch a state of th~8' 
is ~ be tolerated ? 

" Having regard to all the80 reasons, I think the Council ought to set its 
faoe against a clause like this and ought not to accept it." 

~ The Hon'ble MR. DAB said:-
• "I find that, in this CBse, the Orissa zamindar has been made to take the 

position .f our old friend, the raiyat. He is not bere himself, and therefore 
people evidently inlllgine that everybody has a right to represent hi.. and to 
l8y what the Orissa zamindar wants and what the Orissa zamindar doos Dot 
want. There iB, on my lett, the bon'bla gentlemlln· who repreRents the 
landlords of Ori:!lsa and Chota Nagvur, and we have just heard what hb had to 
say 00 this amendment. 

CI' 

"Orissa is baokwa.rd no doubt, but that does not mean certainly that the 

reople of Orissa are anxioUif to be divested of what are their lawful right8. 
daresay they have been divested and robbed of their rights under the oOOour of 

legislation and sometimo» under the oolour of settlement procedures. ,I am g1ad 
to hear that, in this Council, persous other than Orissa Members have used the 
wort.! 'revolutionary,' and that the work done in connection with this Bill 
has neoessitated the use of tha.t word. I have tried my best to impress on 
some responsible people the difference between taking away vested rigljts 
and preventing the acquisition of fresh rights by legislation, but I do not see 
that my attempts have been successful. I find lU one of the papers-paper 
No.6, which relates to this Bill-a letter, Oil page 9, addressed from tHe 
Hon'ble Babu Janaki ~ath Boee, described iiI! Vice·President of the 
Landhold~rs' Association. I know that· the Hon'ble Member is not the 
Vice.Prellident"of the La.ndholders' Association, and he does not represent Bny 
landholders' association here." 

11he l-Ton'hle BABU J,\NAKI Nun BOSE said:-

"The Hon'ble )1pmher it! wholly ill error if he refers to my humble llelf • 
.MBv I explain? The Vice·President of the Landholders' Association is one 
Mr: J. N. Bose, and 8S his initialll and mine are the same, the HOIl'ble Mem
ber hal" s~en tit to 1ut me down 88 Vice. President of the Landholders' 
Association." 

The Hon'ble MR. D continuing, said :-

"I ItpOIIl~i8e to the Hon'hle Melllber. I was, 811 he 8urDli~ell, led away 'by 
the siulilarity of the two names. 

"'l'ho prf'14eut clause 103 8(>eml'l to take aWlly from the zamindB1'8 the power 
of tl'tlnllfer and mortlEage which they exercised under the oontrol of thte DlIltrict 
Judge. 'l'he withdrawsl Of this ri"ht will be prejudicial to the co·n_ner. I 
mould liktl to know wlio had taken the trouble to tak, the views of the Oriua . 
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landlords ?1l: this subje3t? To me it seems to be a prtlposterous idea. One mit.n 
~~\ten hv.mg a!l extravagant' life, and anot,her man, hi~ co-owner, mat be 
hYmi'ttll'lfty hfe; but, bec.use the extravagant man feels the necessity of 
ha.-?ng a common manager and !Jis elltate mllnuged hy 11 Oollector, must the 
thnfty u.s.o, wl!o can wanuge hIS estate well, be lIaddled with the pay of a 
common manager for the only tellsOl~ that hi~ neighbour ill an extravagant 
man? Is he t~, .u~del'go all. t~~t 1l10onyolllonoe becauso his neighbour is 
extravagant? I IllS IS l'eally VUlltlllg the SID of one's nel.!hbollr on one's self. 
Neither moral nor legislatiVe philosoPhv will sanction thitt 

'!'he Hon'ble MR. MCPH~:RSON !laid:-. 
"This debate has sprung t.wo surprises upon me :-111 the firflt place I think 

we are indebtt'd to the Hon'ble Mr, <Stt.iyid W lIsi Ahmad for letting the oat out 
of the bag wh~n he explaineci to us why the Bihar Members obje~t to these 
hew provisions which are propostld to ho introduced, l'lIey are, it soemM, not 
so mu~h concerned about the (~hel'ished rights of the OrisEa. proprietors, I\S 

about their own prospective rights ill OrisHa properties. This fact may, per
ha.ps, acc()uht for tho recently-reported metooric appe'lrtIlH.'o in OriSB8 elf two 
F,1.on'bl().Blhari Members of the Imperial OOlln('il. Mr. 1)9.S llIi~ht phlillihly en
lighten us I1S to the pl'ogre8s of hi8 consultations with these hon'ble 'futul'e 
partners for life, 't 

" A still greater surpriRl~ to me, however, hR.S bc('n the languHge ltd dressed 
to the C;ouncil by the Hon'bl\! Rnja of Kanika and al~o by tho Hon'ble Mr. 
Das. 

"'rhe J>()~it.ioJ) is this, Sil'-When the Bill Will! first pl'opared, it container! 
no pr~vit'ion of the na.ture· which iIJ now objected to Tile Bill was circu
lated to the local association II ; and t h~ loca.l Ilsso('ialions Oladp various 
~uQ;gesti()ns praying for the iu!:!ertion of thi" partirular cll\u~B. We conRidered 
them in Selept Committee and at first the Governmont MomberH wel'e, on tho 
whole, reluctant to accept them. We did, howpver, aC('cpt them eventually in 
a modified form, adding tIle words' without the sanction of the Oollector' 
to tho restraints proposed to b~ placed on (·o-Hl!arel's. We Maid we did not want 
tIb impose on the co sharer that. unlimited rt'straint upon the oxercise of his pro
prietary rlghtt! willch the looal associations wished to impose upon him, but we 
·w.re willmg to give the Colleotor a power of odjuriication in the matter. 
That is, if the Co11«'ctor thought dint the exercillA of hiM ordinary proprietary 
rights was propotled f'lr mischievous ends and for the purpose oi wrecking the 
whole of the common management, he would refuse 8anution; but if, on the 
other haud, the exercise of thu rights Wa.Il propotled for a rel18()nable purp08e, 
it would naturally be sanctioned. All the objectivrls that have bAOD taken to 
tlli8 clause al'e based on the false supposition that the Collector is an unrea~on
able and despotic mdividual who 18 not swayecl by common senMe or by 
common feelings of humanity. but 1 do not think that the Council will porDllt 
themselves to be led by the nose by the Hon'ble Mr, Wasi Ahmad in thi8 
oonnection. 

" Not only, Si~, do we claim that thoOolloctori!l a rell80nable individual, but 
,,!e give you the safeguard that he is,.sup~rvilied in this work by the Commie-
8lqner: If the Collector refuees sanctlOn 1fI any c.:&tIe whure he ought not to 
have done 80, then in the urdinary course the aggrieved parties will go to the 
Corumilsioner, who will conllider their objeC'tion8 and overrule the Collector if 
be bu done wrong. From the beginning we bave zecognised tha.t the right of 
parti~on th(1uld not ordinarily be refused to the co-aharcrs, because partition 

• --------------y--------- -----
• • h ~he Ptw debate. tile Hon'ble lb. Oat reaef. daring tbi •• ~h. I portiOn of tbe OPIDlon 011 til • 
.b~QlNaitted to Goore ... _,,",,y 'he On ... Laadhold .... • A-_II"OD, bn' DO r.f.rp_ tbetew i. to be -
f ia tbe oriIiMI proof of hi, lpeeoll. (5ee ~he .peecll of 1U JJoo'bl. Mr. JhPUfiOD ,boYe ,l1li 011 
dle Bct plLliI") 

t s.e .... 108, .... 
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_1 obviate the diapute which cautes the nece8lity for COUlmon manageIDJnt. 
The\only reMon why this provieion was introliuoed into the scotion 'V' to 
prevent lome petty 00-share1', who had no desire to consult the good of UIII joint 
family but merely wished to oause mischief, from putting in .an application for 
partitiC)u, just at a time when the joint estate i8 beginnmg to weather the 
gale of adversity and reCover stability. An Ilpplication for parlition in relJ~t 
of aone pice sbare, put in at an inconvenient moment, might involve the whole 
estate in a great neal of expense and trOll ble. and the objeot of the common 
management might he entiraly wrecked. W c have no desire by this sub-clause 
to p/event for all time the partition of estates which ar(l subject to common 
management. But it may be reasonable to delay the partitioll till the esta~ 
has recovered from the effects of previou8 misIDanl:lg"nment. or till it can be 
reJeerred undC'r section lO2. The ColJectol' will be the best judge of thM: He 
Dlay refuse all application for the time be in!!" but admit it on renewal, snd it 
should be rtlmembered that the parties can refer to the Commi'l",ioner ~ they 
think that the Collector has acteu unreasonably in refut-ling. The point .. wish. 
to .. mphattise is that all these precliutions to secure the success of common 
management were put into the Hlll at the urgent and repeated request .,f the 
Orissa zamindars alld their local associations. 

" SUCh being the mtention of the sub·('lau8B lind the lllstory of the crtse, yot! 
will be able to judge of my surprise when both the Hon'ble the ltaja of Kahika' 
and the Hon'ble. Mr. Das got up in tliib Council and took ex:m'ption to these 
provisions on the gronnd that they hud been put into the IMI WIthout the Orissa 
zamindars being previollsly consu1t!'d. Unfortunately, 1;leither the Hon'ble 
Mr. Das nor the Hon'ble Raja of Kllnika have gilt up their case tholoughly. 
'l'hey have, I fear, fOl'gott(lll the facts. rl'hey hl1ve not look(ld at the opinions 
on the Hill forwllrded by the Urlst!a Landholders' Association, of willch I 
believe the Hun'ble Haja of Kallika. has the honour to be Pre~ident. I au not 
know, Sir, whether tho Hon'ble Mr. Dlls is a melllber of the Orissa Landholders' 
Association; he is more probably a member o£ some OriSKa Raiyati AS8ociation, 
and he is pOI' haps 1\ member of the Ol'jssa Al'soclation Howevor that may be, 
we have got herEl the opmions both of the OriSKa Lalldholdertl' Association and 
the Orissa. Associatioll and, wilen 1 rend them you will lise that 1 alll correct in 
8aying tha.t these pl'ovisiof1s iu the Hill have been put into the Bill on the 
Huggeation of the two Orissa Allsociatiuns. The Hon'ble Mr Dall begau t ... 
read- us a portion of the opinion of tho Oris88 Landholders' A88ociation, but he 
did not go very far j perhaps it would have been wise of him to glance dO\lln 
the page and 8ee what the Association really did tlQy. 

" I will read you theil' remark8:-

'The pl'8l!ent clause 101 (3) seem. to take away the power of trllnsfer or mortgage which 
the oommon mAnager. under suotion 98, clauee (3) of the Bengal Tenanoy Act,t need to 
tll.f'roiae und~r the control of the Distriot Judge '{'he withdrawal of this right would be 
prejudioial to the inti,rolt of the co-ownerB. It often happens tba t, to proteot the estate, 
1t becomes neceuary to lIell a portion or to raise money by mortgage, and j)(l-owners oft.m 
do not agt'tle among themselves in the matttlr. 'j'his fight mUllt of oourso bt, exeroi.ed under 
~ertain restrictions, anrl the Association suggests that the oommon manager may bl! vested 
with powers oonferred on managers under seobons 17 alld 18 of the Ohota Nagpur Enoum
bered Estates Aot,: with suoh modifications as may be deemed neoossary. 

'The worde .. othorwlse assign" i..l this sllb·olau~tI are not exha~8tive and would not 
inolude the raising of money by other m8&nB,' suoh as by notes of hanu, Without i.'l any way 
charging the property. The liberty of oo-owners of contraoting any amount of debts durlbg 
the continuanoe of the managemont, often embarr&88e6 the common Tuanager &nd the 
Diatriot JUdge, and they find it diffioult to meet the demands of previous and llIlbsequent 
creditors, ppeolally \\hen properties lue attaoho(l and brought to sale. or a warrant of arrest i. 
iaaued aglunst one of the co-ownt'l'8. The Auooiation would thl.'ref<lre suggest th~ .eetion 3 
of the Chota Nagpur Enoumhered EstBtell Act,: IIpeClally 'E'etlon 3 (8), may, With lti,Ph modi-
6oatlona as may be deemed nooeuary, be introouClt'd with advantage.' 

• &81 fool. note nil pl'llCt'drDg pale. 
t i .... Act VIII 01111"6. 
:t a., ,At't VI of 1876. 
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., Now, Sir, I have before me a copy of the Ohota. Nagpur Enculllbered 
,estates Act- and I will read from it to the a.'unoil. ~ecti()1l 3 of t~e said 
j,O~8 down thrlt:-

'80 long 118 8uoh m.nagement oontinues, 

(a) the li.older of the 8aid immovn.ble property and h;s heirs shall be inoompetent til 
mortgage, oharge. leas6 or alienate their immovable property or II.ny part th,lre
of, or to grant valitl reoeipt. fvr the reuts aud profits arll!ling or aooruing 
therefrom. 

(h) suoh property shall be exempt from at1aohment or SI\Il' uodsl' ~u"h p~OOP81!1 as 
aforesaid, e.loept for. or In respeot of the debts dne, 01 liabllitiel!l incurred to 
Gonrnment, and 

(e) thE! holder of the ~ame propel t,Y Ilnd his h'.lirs sj,all be illol~pable of ent_g illto 
any oontract whioh may IIIvolve them or either of them in peclllllnry babiiuy." 

~''l'l!e Chota Nagpul' Encumber(·d E:ltateK Act,· you will Stle, gops Vl'ry 
much further than our Bill. In ollr Bill we dl'al with im movable property 
onl~, but the Landholders' AlIlsc;>ciation wanted to ro-;trict the IH>WCl' of tho en
eharcrs to enter into any peeulilary debt whatever. 

Pr Theil' opinion continues as follows: -

• The AssooiBtion woul(i furlhAr bl.g to suggest that the oommon mallager s~ould allll) 
btl ve8~ed with the power of preparing schemes tor the settlement ot ,tebts with the approval 
and sanctIOn of the Oollemcr, as provided for 11l seotion II of the Chota No.gpur Elllumbered 
Hsta.tes Aot,· and tha.t, IQ all Important ma.~tere. such as mortfluge, ~ale, Of settlement of 

-debts !he OIder8 of the lJolleotcr should he made appeala.ble to the OommiseioDer as provi(ied 
for I~ section 10 of that Aet.' 

" As I have said before, it has come as a great surpriso to me that, in Kpite 
-of these opwions havinlo{ been autl-tOl·itativoly prolllulga.ted by the AH!Wciatioll, 
-they have now' been repudiat.ed by the Presidt'nt of the Atl!lOciation, if 1 8m 
right, as i helievo I am, in stating that tho Hon'ble Raja. of Knllika i~ the 
President of the Assoeiotioll. I do not know whether the Hon'hie Mr. /JRS 

belongs to tl:i8 A!ls,)ciution or to the Urissa AS!lociHtion. But I do know thnt 
the Orissa. Association, all weH 8.!! the Orissa Lrmdholdefs' Association, was in 
favour of rostricting the powers of tho flo-sharers further than we have dOlle in 
this clause. 

" This is what thtlY say: 

.. 'therefore the .A8IOOiatioD propoee to add the words" nor Ilhall any' portion of tbe eBtate 
or tenure be attaohed or sold in exaouliou of a mODey.decree .. gainst olle or m'tre or the 

.oo-aharers" after the word, .. al!lsign their sbare of the property",' 

In other words, tho AS8ociation hold that a co-sharer should not be allowed to 
incur any private debttc. 

"I think, Sir, We have good reason to I(>el ag'~rieved that, when we have 
acted upon the suggestion. of the Oris!'a .AssocIations. the Orissa mmubers 
should now turf~ round Bnd complo-in that we have put into the Act provisions 
which 'Will interfere with the exercise of their rightK,-' prollisions a.bout which 
,J-hey have not been con8ult~rl "1 I pause to wonJor what the members of the 
Orult,a Landholders' Alkociatillfl will think of their Hon'bll.l Preflidollt's 

.conei,tency I 

• "ail', Clne OT two Hon'ble Members have referred to the question of tel!ta
.mpottry right.s, The Bill, I may explain, c()utaitlll no prohibition &,sainst the 
testa.mentary dispomtion of property." 

• i 'Of An VI 011876. 



, [Babu Debl Pra8ad SarbadhiktJ,i; Mr, B. McPh~rBo,:; M,. . • V. S. DUf; til, 
lJrcrident, Rai Sh60 Shankat· SaM1/ Bahadur.] 

The m,n'~IA 13ABU DJi.BA P&AS.&.D SABBADHlKARI said:-

"What about gifts? " 

rhe Hon'ble :abo 1-1. MCPHERSON said :-
" A gift ill not a bequest. There ill llot.hin~ in the BIll to bar bcquell~8. 
"I du not thillk Sil' th~t I havtl 8.uythmg further to say on the lIubleet of 

this sui-clautle. I h~ve ~xplained it 8utbciently to th.t.l Coullcil, and 1 think the 
Council willagretl with me that the amendment whIch has uow been propOied 
aud has so unexpectedly been supported by two of tile Oritlila MeDlbers should be-

l'eject~" 

'I'he Hon'ble MR. DAB said :-
"Sir, I wish to lIay a few words in respect of tho pOl'somd remark against 

me." 

The PRESlD~T said :-

" Wh~t \vas the personal rem!l.rk made Rgain~t you? " 

The Hon'ble' MR. VAS !laid :-

" 1 wall ill the Select Uommittetl when tllls cla\ll;e-" 

The Hon'l>le MH. MrPm.RsoN said:-

" 1 do lIot remember, Sir, Ilavmg said allY thing in m) t-peech about what 
waH done by tile Hon'ble Mr. Dus ill :Select COlllllllttt'e. 1 merely Bsked if he 
belonged.to the Oribsa Landholders' Association or to the Oli~l:il.t Associa.tion." 

The !lRli.'JI1)l!.N'l' baid:-

c, Yuu Ole not in order, Mr. D8.~, in rlSlIlg agullI to !lpeak on this 
amendment. " 

Tho Bon'ble RAI:SHEO SHANKAR SAHAY llAHAO,UR !laid :-

"1 do not willh to Dltlke any long reply to the points advauced by the 
Hon'ble Member' in charge of the Bill. but 1 bell to urge before the Council 
that this is a Bill, 88 will appear from the preamble, to amend and con80lidato 
cel1Ain enactment8 relating to the law of landlord and tenant in the districts of 
Cuttack, Pud alld Balu80l'l' m the Orissa Division. How can these powers which' 
are propoaed to be gi ven to the Collector and how can these provisions depriving 
the landlords of then righta-which Bre stud to be in the interest of the landlord. 
alon\!-filld ~ place in such su enactment? Can you, Sir, in an enactment 
like Ud'introduce all the prov~ion8 of the Court of Wards Act- and the 
Chota Nagpur Eucumbert:d Estates Act ?t It is absurd. So long as a provilion 
in Bome way !!overna the relatioIls of the landlord and the tenant, :rou have 8 
right to include it in this Hill. 1 will nQt 88y whether the Hon'ble Member in 
chaxge has made out a case that thelle powers should be taken away from"the 00-
owners and laudloros-I think he has not; but 1 do urge that these provisionl 
IIhould 1I0t in any case find R place in the Bill which is now before the Council. 
If you tllink, Sir, that the pOW~l'R o{ cO'l!harers lIhould be curtailed, or that lOme 

law should b~ passed depriving them of their right to their property'or oom
pelling thenl not to Dlortg~ge, aell, or apply for partition, you ought WI have 
a eeparfl.te Bill with which the tenant will nave nothing to do." 

it i .... BeNal Art IX of 1879' 
t ..... .&0\ "V 1 of 18M. 
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(Bal' 81M Slta,,1car Saito, Bwdw.] 

... division was ~hen taken, with the following reRultB!-

JiVf' 11. Noes. fT. 

The Hou'ble aabn Bhupendra Nath Baeu. The Hon'ble Mr. Blacks. 

to BaM Kirtanand Sinha. naja. Kiabori La.l Goswami. .. 
" 

• ,. 

" 
• 
" .. 
" .. 
" 

" 

Raja Rajendra Narayan 
Bhanja Ueo. 

Habu Deba Prasad Sarbadhi-
kario • 

Mr. Apca.r. 

Mr. t::aiyid W&6i Abmad . 

Maulvi Saiyid Muhammad 
Fakhr.ud-din. 

Babu Hriehiks8b Laba 

Rai Sheo Shankar Sabay 
Bahadur 

Mr. M Du. 

Rai Baikuntha Na.th Sen, 
Baha.dur. 

Bahu Mahendra Na.th Ray. 

" 
" 
" 
" .. 
" 
" 
" 
" 
" 
" 
" .. 
" 
" 

Mr Greer . 

Mr. MaophersoD. 

Mr. CoHm. 

Mr StevenllOn.M(.ore. 

Mr. Chapman. 

Mr Fiunimore 

Mr. Kerr . 

Mr. Stepheneon. 

Mr. Butler 

Mr. Maddox. 

Mr. Klichler . 

Mr. Morehead. 

Sir Fredenok Loch llallidlly 
KT • 

The Ren'ble Khan Babadur Maulvi 'l'he Hon'ble Mr. Oumming. 
Sa.rfa.raz H uaain Khan. " Mr. Bompas. 

" 
Mr. Oldham 

" 
Mr. H. MoPherson 

" 
Babu Janaki Nath BOle. 

.. Maharaja Babadur SLr Prodyot 
Kumar Te.gore, KT. 

" 
Sir Frederick George Dum-

ayne, Xr. 

" 
Kumar Sheo Nandan Prasad 

Singh. 

" 
Lt.-Col. G. Grant-Gordon. 

" 
Mr. Norman ldouoci. 

" 
Mr. Stewart. 

" 
Maulvi Saiyid Zalur-ud-din. 

The followin~ Mell.lberll were abl'ent:

The Hon'ble Mr. Mitra. 

" 
" ,. . . , 
" ,. 
" .. 
" 
" 

Rai Sita Nath Ray Rahadur. 
Maharaja MaDlDdra Chandra Na.ndi. 
Maharaja Kumar Gopal Saran Narayan Singh 
Mr. Golam HOI88i)) Ouaim Ariff • 
Dr. Abdullah-al.Mamun Suhrawardy. 

. Jfr. Dutt. 
Mr. Reid. 
Babu Bra; Kallor Pruad. 
Ilr. Dip Narayan Singh. 
.a.b" Ba1 Xriab.a &bay. 

• The B.'bl. Sir Bija,. Chand MahtILb, M&harajad4J.raJa Bahadur of 
, ...... , u.iaed froID l'oIiiDIc. 



[Mr. &i,'d Wasi Alu.tad; &ti 841. aAMttI,. 8(14"11 B"k"dW'; M,., B. 
M,PMrlOfJ.] 

The result of the division WIlS a!les 13, "oell 27, and the mo,- wu 
therefore lost. 

The foJlowing motions were, by leave of the President, ",ithdrawn:-

205. If motion No.201 be not carried, the Hon'ble Hr. Maiyid Wui 
Ahmad to move that the words-

206. 
• 

.1 nor shall they, without the sanction of the Colleotor-. 
(a) by sale, lUortgage, gift or lease, assign their share of 

the property, or • 

(h) apply for a pa.rtition of the estate or other property 
111 the (~i vil Court or under the Estates Partition 
Aot, 1897," 

in lines 9 to 14 of clause 10 1 (9) be omitted. 

If motion No. 201 be not carried, the Hon'ble Mr. Saiyid Wasi 
Ahmnd to move that the words "01' on a joint IlppliQ.9.tion Qf 
the cO-!lharers" be substituted for the words "and not o.the. 
!Vise" in lin('11 1 and 2 of claus"" 101 (8). 

Olau8e 102. 

207. If motion No. 190 be carried, the Hon'ble Mr. Saiyid Wasi 
Ahmlld to move that clause 102 be omitted. 

~08. If motions No!!. 19~ and 194 be carried, the Hon'ble Rai Shao 
Sha.nkar Sahay Hahadur to move that the words "District 
Judge" be ~ubl:!titutetl for the word I' OoUector" in line '* of 
clause 102. 

'rhe Bon'ble Ail'. H. McPh~rsoll, with the permission of the President, 
movod that after the words "a.t rmy time", in thp fifth line of clause 102. 
~he following words be sub!!tituted, nam(,ly:-

Ie with the prt'violls s'\nrtion of the Commissioner." 

The IIou'ble MR. II. MCPHERSON said :-

"This amendment, Sir, is consequential to that already acoepted by the 
Council in connectioll with sub-clause ~ fJ) of clause 9t.\,· and which I moved 
after amendment No. 197 was withdrawn." 

The motIOn was put and agreed to. 

The following motions were, by leave of the President, withdrawn:-

209. The Hon'ble Rai Sheo Shankar Sahay Babadur to move that 
clause lOA be omitted. 

210. If motion No. 190 be carried, the Hon'ble" Mr. Saiyid Wui 
Ahmad to move that clause 102A be omitted. 

Olau8c 109. 

211. If motion No. 190 be carried, the Hon'ble Mr. Saivid Waai 
Ahmad to move that clause 103 be olUit~d. '" 

212. The Hon'bh" Rai. ~heo Shanka.r Sahar Bahadur to move ',hat for 
the words "Local Government" lD line 1 of clause 103 the 
worda " B~h Court" be substituted. 

• See p.g~ 11<& <AIlt .. 



[ IlfJI. BtlJ,,,dfIrJ }la,.auan BIus'ifa Deo; Mr. H. MeP",r8".; B06" Hrillaike'" 
\ )1 

Lana; ,l1r. N. S. Da8.) 

Podpont)(i ammdment !t(J. 17il. 

'1'he Hon'ble Raja Rajendru Nar,tyao Bhnnja Deo, with 1he permislJ.ion 
of the President, moved that, in the place of amendment No. 179,-(a8 set out 
in the List of :.4.mendments. AnI1exure A), the cons,dera.tion of which wa~ post
poned from the meet lUg of the 21st Malch, thl" following be substituted, 
namely:-

That the words "tank for drinkinlr water" be inserted af~r the 
words ., village roaa" in hne 1 of clautj,e 1')1 (1). 

rhe motion was put fl.nd agreed to. 

Oon8'quential amendment 10 amnulmclIt No. 14~t, aa modtfied In CnUleeil. 
The Ron'ble ~lr. H. McPherson, with the perlllisl'Iion of tht' President, 

mond that, in consequence of the acceptmll'8 III Coullcil, at til(' meetlll/l of the 
21st March. of a modlDed form of amondment No. 143, t by which th{' lIew sub
clause, sub-clause lSe), was inserted ill clllU8tl flU, tho tollowing amendmellt 
be made in line 5 of sub clause (3b):-

J 

That f(lr the word~ ,. as next heremafter prOVI(iNl" th~ wordl! "as 
prOVided in tlUh-!lection \4.)" b(' substituted. 

The motIOn WIlS put Imd agreed to 

The folll)win~ motion wa.~, by leave of tlw PreSident, wlth<lra\V'1 :-

Chapter XA. 

213. The Hon'ble Babu Hri'ihikesh Lalla to move that Chaptel XA be 
omitted. vv 

The llo11'blp .Mr. l\f. t;. Vas moved that Chapter XA bo olllltted. ~l·t 
He RBid:-

"Sir, when the ltevpnue Settlement of Orislift was mude between ,he yeals 
1890 !\lId WOO the rpcorcis prepared d Urillg that period IIhowed thlit bome 
portionK of land were set apart for certain communal purpl)~el', and in the 
kaouliyat exe/'uted by the zamitlciar it was Htipullltml that he should be 
COD!!1dered. responsible for rt·sorving those hmds for ('omlllunal purpolles It 
is not necespary for me to go into thp .j('tails of th!' ~ diffpfPnt pllrpOIl(~1! tor· 
'Which these lands had been set apart. but tlwy WI rn g-elH l!llly of thaI uuture
grazing ground, clerllation ground and ru,erve tankH--thl'. importanco and 
necessity of whi"h arp felt and admitted b) all In moving thi~ amendment I 
should mention here, first of all, Sil, that It iR not my lIltentioll t(, say that 
those land!! whiCh have been entf'}'eu III the /caouj,uat should be excludAd, or 
.that any portioll of them IIhould be eX('luded. Of ('oursf' there was a contract 
between Government and the zammdars in respect of those lauds, and 
tha.t contract Was put down in writing 10. the kfJbult/Jat. TIl\> zamiuda.r Wall 
responsible, and ulldtlr certain <.ircuIDstances th~ Uollector could tlike actIOn 
to prevent anl infraction of the terlll~ of the ka'buliuat. After the ruvenue 
settlement, Sir, came the revi,iun settlement, the object of whillh 1 do not 
understand, 1 must confess. Whether the settlement officers were made to 
oorrect the records Laving refere1lge to the changes which property h~d 
underpe between the date of the last reco:d tl.nd the date whell tblll revenue 
I'l!ttlement record wa-s prepared, or whether they were to correct certain entries 
which were erroneous, or \\bether they were to do both I don't know, b.,t 
I suppose that, for the purposes of my a.rgument, 1 should !lay that the record/:! 
deal ",itJa both these objects. Now, during thill reviSIOn settlellJent, Sir, some 
of t8ejands over and a.bove wha.t bad been entelcq in the kabuliU{lt 811 'public 

I gTo'UniJs,' if I may bo pRrdoned for UlIltlg lIuch an eXpl'tldlllO'l, well' ontered 1I1 til", 
records. The queatioll is whether such all entry .mould really CUIJ10 wlthiu tnt· # .....L-... ________ _ 

• SatJ p'gc t890t the proceedmg. of lUa, lrl .. .r~' 
t ,sf6 plll(e 176 of tile proeeedlllgi of 11.1 M~TCb 
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pro.UJpeoftbe reVil!10n settlement work. Hev .... oll ijettlemeDt\,!ork,Jo '~ 
oUi. ht to ID, ,e~n a ~avi.?n .whioh is nooell8ary ,on account of change,' ,',w", h, i~, bP~ " , ~,~ , 
tcqln~about in ngbts 10 property between the last record (mad~d\lr,i,tt,:~l~:!It 
J'tii enuesettlement) and the daw of the subsequent recordinad'J" "~:' ~~: ' 
I~t~ Coul1lequently, if ,the re,!ision 8ett~~~Dt officer undertoo. ~o ' ~~k~ ":'f 
entry a~at communal lande ,1O the reVl8lon settlement records, pr"nci la'!'J' 
it !would show this, ' that, at the time of the revenue settlement they . ~re 1$lQt , 
'public grounds,' i.e., oommunallands ; i.e., they were no~ used at the toiBle. of ·t,be 
reven~ 8ettlement for tho$e purp08es, but must.have come mto such upe dunng the 
interval between the revenue and the revision settlement. Now the difFerenoe 
between 1900 and 1906 was six years. ThUll, supposiug that during thel4f> 8b~ 
yoar'llJikere was some change; some lands which were not actually communall~nds 
at the time of the revellu8settlement might hav~ been fOUlld to be u8ed for the pur
posel4 of the community at. the time of the revision settleDlent. 'i'he question would 
naturally suggest itself, was the use of such a character as to be recognizf'd al 
an easement, Ilnder~taodiDg by that term all th.t every lawyer understan~R? 
Tht>re was an interval of six yearll, and even if we suppose that from 
the day that the revenue settlement officer Jeft the village to th(IO day 
when the revision settlement officer visited the village again .thirc l~nd 
waB used fer public purposes, will tha.t ma.ke it an easement? It ma.y; be 
that it had bs€n used for communal purposes only for three wee'll, ur 
only for three months before the time when it was recorded by the revision 
settlement officer: Who were the persolls who recorded all th;s? ,&.mjp8. 
1 pa,rtiouJarly refer to the Hon'bJe Member 411 who will be on the Benoh of the 
HIgh Court a few days hence, and ask him whether the determinatioll I)f 
'l!leetions of easement ,can be left to amins on Rs. 10 or Rt! , 12, and whethertbe 
Hou'ble Mewber will carry t!uch an idea to the High Court Hench. But these 
are the people who are entrusted with this work, and what i8 the result? 1 have 
actually a specific ClLIK'I where a chaukidar on his nightly visitl! used to sit down 
under a tree oocasionally, and the amin went and said, 'This is '(Jrbu~ 
,,,d/utrun land in puhlic possellsiou,'- beca.use the chaukidar ulled to ,it there 
every ~J.ght I Where he finds one morninff some cuttie going into" tank for the 
purpose of drinking water-the cattle mlght have ~ot there by tr~spaasing
the amin goe8 and say8~ 'well, the cattle get water here, so it is 8arlla,adh'lran: 
u.aed for ('.attle dllnking. What has bflen the result, Sir? 1'he result is thi,.: I 
got a telegram yesterday lI&yiDg that in one case the Secretary of the Orissa' 
Auociation had to go into Court, nnd the Court set lUlide this record j but look 
at the expense! And I may ten you, Sir, tb!lt before I left for this place-thd 
wu ol1Iy on the 18th March, 1 saw actually notices ill8ued on behalf of three 
thou8l4nd men in the district of Puri-printed notices-in the ha.nds of a pfeader,' 
to ~ sent to t,he Collector for civil suits in respect of 8arba8adharan ent,rieil. 
That is in one district. Really this is revolution; for pardon me, Sir. you are 
m~kinJ over the right of iuquirr into righ!1I o~ a most comp1ica~d n!l.tur~ 
to annns on Rs. 10 and Hs. 15. 1 beg to lIlquue whether an aWlll .. u~d"r
stande what all easement is. He understands very well what it a\o 
lie down at ease and to make an easy life of it, but whether he under
atandll what easement IUe&lltl is a very different matter. An ea&eDlen~ 
is only: the rig~t to use a property, which might belong to another perlOn, in a 
oertain· way. UnlesB the property be in anvther person, there cannot be anea~ 
ment. I am willing to ~y oue thousand rupees if anyone· will produce , ap 
'amin before me who Will tell me tha.t tMaement means that the property ~~t 
be in another person, so that you may ha.e 8Jl easement OVel" it. Weij, 'sit, 
what will be the social result of this cha.nge? 'rhe Bocial reault will be that the 
saminda.r will not aHow any laud to be .used by the co~munity •. .. R.· .. . 8. ' . " . . n .... ) 
keep a tight hand and say. 'Here my nghts are to be lDvaded lq.acuOlit 
arbh~y lpannel, and I shall J),ot allow you to Ulle anything.' And,,~t 
aertainly would not tend' to a happy 8tatotl of things. And then,SlT,U'.tt 
we t~ leglelate. here ~n speculative lin~, ~eaving. the people to , ~~e 
the I1gb& law , In th~ ClVUQOUn. fLegialation .hiob depeDuupoa ,~ 

, . , ' 
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.tle~t8 to b~ pr?duced h6reafter by Uivil Court decisions does not. deservt' -thQ 
ltlfne of legl~latlon. The .. people have a. right to say that wo want the t'ngil!. 
~tu~o th1!lk over the mtt.t~e.r Il?d to PllSS the law 80 th"t wo mil('ht. bo 
Baved the rumous costs of htlgatlOll; but here. soomillO'ly the le~i81lltur9 
says, 'We ntl~d 1I0t stop to euquire wllat the result of thi; will b , upon the 
people: o~ to what len~th this will prolong' litiglt lioll; we will pas,. tllu kill-we 
have n~ time to .Io.ok IIlto the~e thillgs. 'l'h~(e is th(l 1st of April co.lIin~, and 
we wust pa.ss th11" , Therefore, I say, whut IS tlw result? I llllVe told you t ha.t 
there arc three thoulla.nd men going to the Civil COlli t in one dilltrict· IIllother 
telegram J received Yf'stt.'rday said,(thit! WIlS from Qutta('k), (. My dh:nts' have 
ii\"'8n notice to tlw Socl'etary of State tlmt they will bring tluclt ,-uittl.' Now 
what is all this? ATe we goiug to be I'Uin6U by lit.igation '( It is !If\id Sir 
very·often, that it is this pt}rnicious clasl'l of ph'aden who multiply litig~oll: 
Well, awins do not make any bar~ainll with ph'aden!. 

't.Then, Sir, I find thiH WIHI olle of the clauses \\ ith rdl')'(' II(;e to 
which I said thnt tho Hon'ble Mr. l\1cPhel!lOn haK b~tlIl rans wking all pllrtll 
of lndia and putting on the back of the poor Uri':l whatever hn fillds,
anything likely to gIve a Lend to hill Lack, nil til'lIIgh he we'o to say, 
C you are.a very turbulent pooJ.lle, you mU!1t hs va the worst lawlI; it is 
difficult to mallage you. Bellgal can he ma.llagNI; Bihar Olill be,tullllugod i 
~ut .you people cannot be mana~ed. and so you mm,t hf\vO laws from 
all part!! of the world.' It is certainly unlucky that he hilA not illl)l'"tHd Imy
thing from the Andamall8; he brings t.hingN only frolll ~\n.t1rns 1 What does 
the .Uadrus Act lilly? '1 he Hon'ble MtJmber does not look into tho oircum
l!tam'es in which an Act of "his lIature was ju!!titillblc in ~11\dras; JIO relUihds 
mo of :0.11e of Illy countryJlJelJ who imitate c{'rtain thingll bI'CIlUNl\ they ure 
English, without knowing tllltt t}It~Y 11m not at 1111 suited to tht> COIIJltio1l1.l of 
thill ,fouutry, You often find some of my (:oulltl'Yll1ell ('uttill~ tile tailtl of 
tlltlir horses oocautle Ellglishmen ill Engla.nd do it; they forgot flmt tlwre nre 
DO flies or mosqultoes in gngland. The poor animal wantt! hi!! tail ht!ro to 
drive away mo!!quitoes, 

.C In Madras, Sir, when tho lIettlelllent was made, Government put. II.l!itle 
soma land as common land, and therefore, when the Act was pUlIsod, (Jovern, 
WCllt had every tight to StiY, 'Well, no 8SI!(.J8l1ment was made on thtlse 
lands. they were Axempted fr()m the a~8eSStnellt of revenue, they were 
our lantis, and you, z'\wmJlU'8, have 110 rigbt t.o these lands, and couscquently 
they mlltlt be St·t apBI t now for cOlllmunal purposes.' But Iwre, what i8 til{ 
Ktate of thingK in Oristca? You have assestWd every bit of lnnd and y,m Iltive 
incluioo it in YOUf kabuli/J(Jt, ollly exempting such Ilortion al4 ill purticularly 
mentioned in thA kahulivat: and now you say you have R rjght to deci Ie all te 
what ill oowlllunallund. I do strongly object to GoVeJ'lllllont Haying wha.t i~ 
communal und what is 1I0t communal. Goverllmellt wI,uld be porfACtJ, 
;u8t:6e(1 in ml1king a contract with tho zHmilluar anclllllking the zawlnd"l 
for such land, and if the zallllndal's were lLsked, I a.m sure, in fJ;j per cont. 
of casell, th"y would say, 'Very good, take thill piece of land which hlU 
boon used for communa.l purposell,' But that i!4 one way of doing thinl:(8: 
and there is the o~her Wd.y of assuming that Government have a right to it. It 
yuu want to help the community, the beRt thing would be f"f 8omebody,. not aD 

amin, to go and inquire which land should be set aside and for what purposo. 
Wb!1t do the villagers llay? The viU~er8 have buen usillg tile land, Your 
rigbt is ~d on the present use of the' Jand. rrhere ha.!l oo<>n no quarrel, no 
dllpute about the lanp, and the veople are Jiving in a happy etuto of 00110001-
ment. Is it nc,t d(,8iruble: 8ir, that a particular iaquiry IIhould bo made on the 
spot and 8om'lthing recorded which would caU8e no disturbance of the peace 
bereafw., ? 

~ 

T~e Madl'as Act 8ays tbis :-1 am rearling from sec· ion 20 of the )1 adraf 
Estatee Land Act· :-

• • TUeehiog floors, oattle atands, village litee ad othf'f laud. .itllated in any estate, 
wbioh aro let apart for the common l1Ie of the ,ma.gers, .ball uot be .. sigued or used fur an, 

• Mad • .lot I 'if J~. 
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othv purpose without the written ordt.'1 of the Diatriot Colleotor, subject to luoh rWeI .. the 
Looal.poyernment may make in this behalf.' 

"'It may be deBirable'-1 a~ rE'adinJr from a speech by t~e .~Il'ble 
Mr. Forbes when this Act was mtrf,dueed-" that I should explam In a few 
words what is ~Ie potIitioQ of Government with r~ference to thi. matter. 'l'he 
poaition that the GO'I'emmeni take in thi8 matter is that th" village communal 
Jandl, which were in exittene& at the time of the pE'rruanent settlement, were 
not included in the perOlauent 8ettlement a8 being lands exempt from land 
reven»e at the time': 

" Well. there lies the diffdrenc8, lind it is an essential dilferenC'e that. Dlatel 
all the difference between the two cases. - \ Ie Again; clause ) 03A reads :-

'Wilen, In tile 8arba8f1lll/, ,·al. p )rtlOn of a record-of-rlghts, prepared and ,.finally 
publishod under Chapter XI, or under ony other law for the time beIDg 1n force, an entry 
has been made thllt any land bas heen set apart for the common lise of the community. or 
for the exerOlse of oertain rightll by thll oommunity, suoh land lIi1all1\Pt, without the 'flitten 
order of the Collector of the di.triot, be assigne,j or used for any pUlpose whioh int&rferes 
with the purpose far whlOh It was set apart.' 

" A common DIan must turn out withiu six months. The COluwon DlIUl 11M 

genel'llly a bajiaftidar', and the Hon'ble Mr. McPhertion has told us what his 
position is Perl laps his allnual incoluP is Hs. 22-8, but he. st ill enjtly8 the 
rellpectability of a zamindar, though he lIlight cOlne to Calcutta lind work 
as a coolie here. This man has got 80me land, aud this land is tak6il away 
by the U"llector fo\' public purposes. The Legitoiliture is ,-ery kind wilen it 
allows as much 8S 30 years to the Collo('tor in which to take Buch actirm, 
and only six mOllths to thiM poor man. 1 IIhould be the last persoa to 
SIlY that the reservation of communlll rights should not, be made, for thoir 
resorvation is recommonded by nil ellsBeH of people. Hut about these 
communal rig-ht:!- WI' must inquire what rights have teen enjoYE'd. Suppose 
there i& a piece of hmd which has never been u8t,d for CQmmunal 
purposes. i\ man hus his own housp on it and hilS lived there for 30 
years, but at the end of thlit perlOd the Oollector sap you must give up the 
land. But how eRn he remove from there within six mouthH? Suppolle a 
piece of land ill set B part for oertain purposes. Afterwards it is fouad 4 

that thore was a tank there which was filled up. The zamindar says, 'Let U~ 
dig another tank here which we Will use afterwards for :puhlic purposes.' Aft 
are agrepd to that_ N'lbody makes any oomplaillt. But evell here the Oollector 
haM gut the powe\' to intedel'e . I do not tlBy that ill IIU instance" Government 
interferC'nce should not be introduced. But 1 do tlsy that, in a matter 
like thi8, a.n attempt should first. of all be made to inquile into the true state of 
things. 

" We must l'eIllemhE'r, Sir, that this Counci I is on the eve of its dissolution. 
The Hou'ble MI'. McPherson l1as told us that this Bill is the parting gift of Bengal 
to OriKsa. But what is be going to make a parting gift of? ..4. number of law 
suits? Will thi~ Government undertllkc to pay all the ('oatll of litigation in the 
new province? YOll legislate here without inquiring into the state of things 
which you have bruug It about during tho revenue settlement'Opel·atiolls. You 
say a. system must be introducei in Uris8a, boca use it cxist8 III BengJtI 01' in 
Madras. I am ill a position to 8ay that thrEo thouse.nd llIell are going tb 
slle-l SI\W thp nutICes, printed llotices,-and I am bUIO that by this time 
they Ilre in thl' hands of the CollectN of Puri. Think of the idea of thoustmds 
of IUOIl going III foJ' litigation. The Hon'ble Mr. Maddox has S001l eqough of 
Uriya lite. 1 may not be a frieed of the Uriyas, but he claims to be. i\ow, itt 
it right, is it at aU desirable,'is it in tho inter€st~ of 80cit!ty, is it in the interests 
of the good naUle of this Council that this measure should be pS88ed at 
onoe? Why not loave it to. the othel' Council? Are we on the eve of"a 
revolution that legislMion of thi8 kind should be passed at once 1" 
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The,,1on'ble Ma. NORMAN McLEOD ssiJ:-

"lfay I rise to a poillt of or(ier, ~ir? The Hon'ble Member i", brillging 
in irrelevant matters into hill discusl:lion:' 

The PKF..8IDEIT '!aio :.-
" No; it appearll to me that the Hl)n'ble )le nber ill quite ill order Ilnd may 

proceed." 

The Hon'ble M!I. DJ.~aid:-
• "For the~ r...,(sonl:l, Sir, I submit that thi~ chapter should he omitted 
from"the Bill." 

The Hon'ble BA-BU H~I~HIKE~R LARA. slIid :-

.1' I I·is" to support the RIII811d III en t llIoveJ by my hon'ble frl0 l\J, Mr. Dlls. 

I. The whole of this ('I\I~ptor procpeds on the tt~l!umptioll of thu lIuthoflti('ity 
of the 8arha~a 'lhanm portion of the record-of'r1g-htH, whero the C011111lUIIIlI 

lunds have been entered. But the falla...!y of this UMllumptioll hllH heen 
exposed. by the OriHsB A!Csociatiol1 (.~lJe pag'" 283 of the Collection ot' OplllioIlS), 
and referred to by Bibu Raj Kill"lore lJasH, Managm. J IIggoanlllll h Tomple, 
Puri, in Iii'! letter d/£tt'd the Il:Hh Jllllual'~, 1912. But, if,this clllliltor is to 

'be returned at sll, its provisit)Ds shou](l be mllde 111 consonsnco with tho lalld
lord's ka~2tli!lat, with a view to flscertaining the communlll InmlH which tllo 
landlol'd."" by their a~fl'Ofllellts with Government, have bound thellll!l~lv,'l>, til 
maiutain ail such in the village, illstoad of with the 8urbasadltal"lln pell tion of 
record-of rights wlwrc frequently ent, ies about communal lands have IJl'cll madt' 
by Il.istake or neglect of offi('pl'~ of the Settlement Dop[~rtlllent. '1'0 cnlllpel Il. 

landlord to set ap'lrt 11 ('ertain plot of lalld ILl! commullul land 011 the bll.l!ul of t"Ln 
CfI'oneOU8 entry in the record·ot-right!!, and then to prose(,ute It im uuder 
clause 249 of the'Bili for disobedience, would really be uufan' and unjullt It it! 
not doni"d that provisioll!! ... hould be maue for th~ rODservalion of t"olllmul\1l1 
lands. They I1rt) nl'CC8sary for the presenl.\.tioll of health and cattle, hut those 
pruvisioTHl !!hlluld not be ba8ed upon an erroneous r(~cof(l, ano care should be 
~aken that, in the s')licitudo for the consel'\'atioll of thelle land8, peopl(.' II privllto 
rands are not taken 011 the pretext of then bmng commullal. No drmbt, by 

,clause 10,$0, the Col\f'ctor it! cmpowet"c1 to set uflide a wrung elltry in the 
lta·rhasfldhar..t,n portion of the record.of·rif!hts, but u.t thH Olltsl·t the ItlndlorJ is at 
a di~ad'>antage and, ti8 f'Xperiellco hu.'\ shown, it is (hfhcult for hilll to HPt ILMid" 
an entry once wrongly made. The provisiolls of till' POJllll • node· and of 
the Code of Crimmal Procedure t are comprehensive t'noug-h tl) coVer 
any encroachment 'on communal ri~ht8. Henco Chapter XA iii lIot at all 
neoessary, and its effect on the clauses comprispd ther(·in would be to put 
landlords and tenant!! at Joggerhea.oll, and thull there would uo an illcite
ment to the tenant. to take us much land /1S they Celli from the lalldlord on 
a slight pretext. And their ('olllbinatlOlI would be offedive leW fal' as evidence 
in a Court of Justjc~ is coucerned, lUI again;,t the landl"rd'!! own lauds. rl'hi~ 
chRpter in the hng run wOllld bo injurioui ro tho interestH of the laudlord " 

The Hon'ble }l". (JUMMING Haid:-
• "Si1", the Hon'hle Mover of the amendment Will! Huppol!ed to be speakiuJl 011 

amendment No. ~14, viz., that Chapter XA: regarding COIJlII,UWtl rightll, bhould be 
omitted; but the first portion of hi!! Kpecrh wall dirt'cteu tl) aruendlllent No. 111j 
which referred to the agreement made by landlordll at the tune of thu l{('venue 
Sett1t¥llelft. Ho, however, agreed that COIllwuI'al rights lJ1 01i888. should be 
prel!crvad, and I am glad to see that the Hon'b\e Memher who spoke next ulilo 
twas of the same opinion, TheKe view!! they have also given in tht:ir Millutell 
of Diseent. The Hon'ble :Mr. Dall was quite corrp.ct in stating whut was 

• i.~ • .t ct XL V of llsOO 
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inte~ed by the expression 'communal rightll.' It ~s inten~ed to reler •. to 
grazirlg grounds, tallks for driukin! pllrpol!tlS, ()emeterle.s, bllr~lng groUD?anti 
other W(1ste lands on which the community can and does exerCltle SOUle otlflUlon 
right, In explaining thit! to the Coullcil, I think the Hon'~le Memoor did not 
sufficiently exr1a.iD the arrangelilents under whith these entnes 1.lave been made. 
At the time 0 the original Re'lollue Settlement they were ma1e by the c~m8ent 
of the landlord and the outries that were subsequently made at the tIme of 
the Revisional 'SetLlement were made under t.he authority of lin amending 
sectio51 of the Ben~al Tenancy Act.· Mr. 1~uylol', w\l1se st:lttlf·ment w?l'k is 110 

well known in Orissa, has ~tated that there wCl'e very I1ltiny lands whICh were 
omitted at the time of the original Itevenue l::)ettlemellt, snd regarding whieb. 
thel'e was no doubt tlf! to tho propriety of t heir entry. -

"Now, Sir, tlODle relLson Mhould bo adduced why Govtll'nrnet" IIhould 
interfere in thil! matter at all. It WitS found in o(le ('a~e in Orilltfl. t,hat a 
grazing ground had been consecrated hy a. holy man, and that a curRe haa been 
announced against all encrollchel';j. Thi8 apparently WtlS I'fiecti,'e, because it 
was found that tho prollont re'!01'ved eu'oa wall practically the lIome £W.l the 
original gl'Oul1d. But IlTl li.rrall~~('mellt of this kind cannot be m!1dc all the 
~eneral an~lIg~LlIent for tho whole of Ori~l5a. ~hat i:l t:l~er>"hody's bU*lines~ 
IS nobody's bUSmO!!8. It may be urged that the prIvate partIes Illtcl'ested"should< 
take act.ion ill a matter of this kind. Hut to this there is an ohjec1ion, If 'the" 
zamindar is reeHivtng rent. for the land upon which an pn('roachment ha!! been 
made, it is not hi,. intf're"t to interfore. Or, ngllin, in the ca~e of J'aiyats, it is 
perhaps too muoh to expect lIuch a geueral exerC'S6 of public spirit on their 
part in matters in which tlH'y are not individually concerned. The ~>resent 
Commi~l!ioncl' of Oritlsa hilS advise~l Government that it is generally lIg'reed 
that meaSUrl'M Mhould bo taken to proserve t:ollllUunal lundll Ilud that Govern
lUent should tako tho init.iativo, It hus been shown that, in a grea.t many c'a.~el!, 
action hilS bem taken with no rf'imlt at all. 1 here is no proceduro. Notices 
are issued, and after mont-hI! of notices and eountor-notices thtl Collector finda 
himself in the same position in which he started. For all these reasons, ~ir) 
thill cllflpter bas been iUllel'ted in the Hill as it at pr<}sent stands. 

"If the Hon'blo Memherll who have spokt'n would Ildmit the propriety 
of preserving the tie Tights, they are quite COl'reet in lIa.ying that sufficient» 
safeguards should be provided ugainst abuse. I Imbmit, Sir, that safeguards 
hllve been and are being provided. I have Illready mentionfld that, at the time 
of the origmal settlement, the ent.ries wel'O made with the ('onsent of the laud· 
lurus. I remew~r making lIuch elltries myself, and I can assure the Hon'ble 
Members that there waH no case of interfere nco or encroachment on any 
zamindar'l! rights. 'rhe orders of Mr. Maddox. tile then Settlement. Officer, 
were 'Iuite clear on tho point. As regards the lator proceedings, namel,y, those 
of the ReviMional Settlement, tiS I ha.ve ul80 explained, the entries were Justiticil 
because it was lbgal to make in the rccord.ot-lights an entry concerning any 
right of way or other eabement attachillg to the land. There is, therefore, 
no doubt II.S to the logality of these entries. As a mlltter of fact, it W8.8 
found at the time of the i{evision Settlement that new entries had ordinarily 
been made in conlmlt.ation with, and with the approval of, landlords. ?tIany 
of them had given their signatul'l'tI, nnd tho~e who were no~ willing to give 
their signatures had given their tacit I1pprovul. Indeed, a good d~al oftrouble 
has been taken to insure accul'acy in this reapect. No one of course wHl 
claim that absolute accuracy can be obtainf> I when OM is dealing with a 
vut number of entrit'8, A. for the aaserti-:... ... that entrielt regarding communal 
lands are the work of the am inti, the procedure actually is that these entrit>t! haTe 
to be inserted by responlible gazetted officefl'. rlellides, it must be rememkered 
that objections can bo taken ahd suita in,tituled against luch entries! And 
now, ill addition to that, under a new clause 1030, which was in.erted in' 
Select Committee, opportunity is given to the Collector of the district to currect 

-i, •• AI:' VItI of JWU, 
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ani ~c()rrect entries which lIlay be brou!.iht to his 
entry ",egal'ding lands which may no 10llger be 
of the community. 

notico or to strike out ~.{y 
used for tho eOll1mOIl good 

" It is also ,not the caRe in section 101A that the lands aro bpiurr trallS
terred to the Col1ector. The propr:etury right still 1'1.'1l~ains with the ~ Z/llllill

lars. What 8ection lO:3A really llHl!1l1l! is this: That wilen such "'n~rie!!. hnve 
been made, such lands shall not, without t.he written 01'11('1' of tho ()ollf'ctor 
be assigned or used fllr any purpose which int{'rferl'~ with tlw pflrp()!,(l for I\'hicl~ 
it was Ket apart. 'rhe chapter then. goeH on to Stl y t h1l1, if the hlllds IID,vf' ~c(Jn 

. occupied by any tl'e!<passer and that if tho math'r is bwu!!}.t to thE' notiee of 
th~ Collector, he llIay i"8ue a noticE', and that, after tho is~up of thili notice 
the 9~'lle?tol' may take action and may hltve ~he tre"pft8S~'r evicted j\~?l~ 
provUllon h8.1 been ll1'.lde for appeal both ngalOst the actlOl\ of tho Imhol'di. 
nates of the Collector and 8.!willst the order8 of tho Collector hilll!<ulf. Btwh. 
then, ate the provisions, and I do not think that it can be I'uiol that tll080 err 
~n the side of harshnes8. It waH IItated hy thp ]loll'hlo Mpmher who 
spoke first that IItrong ponal provisions llUvtl' been broug-ht ill from other 
provinces. I would remmd the HOIl'blo MOTllbl'f that tlHl }lrlltwllt l\flllln~er 
of the JII.(J·uhnath '1'emplo at Pun hBS stilted that allY moasure to pwservtl 
cQmrllunal° land Cllnllot bn too drBstic. 1 consider, ~il', t.hat till' pl'OVIKiow; in 
tltis cbapter, which have roceived the fuJI approval of the HOVeI'Il/llollt of 
{lidia, are quite salutary, and that thoy are not oX(,l~s~ively han,ll, and 
t would therefol'e 1:0.11 upon tho Oouncil tn roject tho lilUoncllller;t." 

"The H<.mlble MR. MADDOX said :-

"The Hon'ble Mr. Dils haH, in hil'! spr:1ech, appel1lud to me. I oIlly wlilh I 
CQuld (ollow his arguments more clearly. 'l'lwy arc !/lore dlffieult to follow 

• thun any that I huve heard in thil'! Oouncil 1 did not g-lLtfll!r wl,<)tltOf lw 
wanted UII to allow the lionmolent U riya zllmindar to COli tiTllltl ill sou11lolence, 
01' whethel' h£' was anxious that ibe pernieiouH plell(ief HiloulJ he !!.Ollt to 
the Amlilmans. However that may be, the lJ01l'1>]0 ,\jomuor hltil 
doubts about the C.)l·rectnetls of ent1'ioli made by the alliin on Hs. 10. 
I would point out that thel:!e entries are all attcliLed by rosporll"ible g-ftzetted 
officers. He 0,1110 objecttl to new clisements b('illg ('ntl'reu. [would point out 
t8 him that section 102 of tbe Bengal Tellancy Aet, - undl'r which tIl(' prpvioUlI 
records were luade, is quite different from Hection 102 8,~ revispd by tho 
Amending Actt of 1907 under whir.h the rev isinn record was made. There is a 
great difference between thorn, as an oXl1lllinatioll of eiatltlO lOj of tho pn'l!ent 
Jjill will show. The Oouncil iii asked to g-ive effect to tllO }Jl'<:,scni 1'\'(\01'(1 whieh 
ill to the benefit of BranminlJ, Kurnnll, and PanH, as WCUIIS of zlLwinda1's also." 

«rhe Hon'ble MR. DAB said ;-

"Sir, the Hon'ble Mr. Maddox says that I did not sp(,[tk intolligently 
ctlough, or rathrr I wat; not intelligible enough to t1im. Thill is the Jl)i~fortllno 
we Indian Members sutler from talking in a foreign tOIl/{ue. All that I can 
say is that I have done my hel!t always to make my.'H'lf unilerHtood. 'rhe 
question it! not who supervises these entries, i\ III I to Illldortltund 1 hat a 
responsible officer pctually goel! to the spot and seCI>!, day uft(·r day, for 
wbich purpose u particular lalld is ,used and, on tilstballd intonnation 
thUjJ gatkered, defines tho kind of ('UHcment which the puLlic havo 
acquired in it; 01 am ! to understand that the amin reportli 11 pioco of land 
to be Barbasadh'lrtJTI and it is tlwn re(lorded as such? Tho fact is that Barba· 
aadkarun record is made witbout Jofinillg the kine) of Ollllcment. Sarba-
8adharl}fI \n~autl that the property belonga to the puhlic, alld that very 
faot wiU create great confusion; fur, as the IIOll'blo Mr. Cumming has 
lftI.id, what il El"f'erybody's property is llobody's property. Theretoro, I BUY, 
wha~ everybody cJfLim~ to be hiM right iR really nobody'tl right at all. Ono 

-- ~-- --- -- -- ..!-- -~--.---r-• ,e., Act ViiT ot llilili, 
t i •••• B~ngal T"nancy (A mrndment 1 A .,t. 19(;7. 



'1'''' Orilla TI1IIJ"cll Bill, 1912 • • 
[23BD Mac!, 

lNr, M. S. DaB.] 

~an eays that he will graze his cattle here; another says that. he will use !t as. a 
pa$, because it is I"rhaaadhlJraD W p mORt really .define the. word, or ., ".m 
lead to crmfusion. E\'erythinl! will depend ou the mterpretatlon.of th,fI wor~ 
given by the responllible officpr in charge of the work. SomethlD~ 18. con81-
dered eltS aarba.adkara1J, 8U.y, in a portion of a zamindari. Sur~ly one zalll!ndar'.& 
conlent itl not enough. !;uppos:t there are four co-sharers ~fI the zaw~ndllrl. 
ODl~ of them, to "'pite the othen, declares t.hat a portlOn belongmg. to 
another Co·/tillifer is s(lrbasJJdl,aran. Will that be recorded 8.H such? I mention 
this 8S something that might happen, aoti this will lead to confusion 
and'diMputes. [have seoI', I t!u.iti, notwoH. to a Uollector ready to be dehvered 
and printed, with envelopes addressed, on bohalf of tineA thousan(lillon. ,f\m I 
to understand that these three t1lOusaml lIIen are l'U!!hing to t.he ruinous expel.se 
oUitiglition without any grievance at all, and it! not a change ',f this ,uttture 
entitled to th~ com,ideration of tho Council? Yestelday. I received flo telegram 
from u man in whieh he ~ayt!, ' I have got an entry I emoved and altered by the 
Civil Cuurt, and I hnve ~iven notice With fl'gald to other entries.' .1 have, 
Bir, given 11 typical inMtunce: A chllukidar 81tS undAr the tree at night, 
Homotllllot! in III!! nightlv rouli'll', ILlld tho ILIUm COllles and S<1)'II, 'this it! sarha
sadlzararl.' 'l'hOliB pt'oplp have no idell of tho facttS. rrhe poiut is tlfu.t you 
entrust this liuty to tho"lO II Ill>uifablo claHsoA of ppople. I should only l'Ope'~t that, 
when YOlf ale recording what it! cOlllll1ullal laud, ('am should ill' tll.k~{l not ,to 
have thit! work done hy the Itlllins. I hove not the Illi!!htot!t objedion to ~ mf!n 
beillg put in jnil for Slle mO'ltilt! for tIOt!PUS'l on cOlllmullal land, and I should be 
tho lllst Ulan to . sYlUpatlllSO with him; but it would not IJe fa.il" u()r wise to 
record aM Allch landt! which are not rell.lly cOlUmuual. On these I!rounds. 1 think 
that this amondulOot should IJo aecl'ptod." 

Thtl motion wall theu put and lost. 

f Olausc 103 d • 
....I 

215. 'rho Hon'blo Mr. M. S. Das moved that the following be 
lIubt!titutell for Cl.lUs6 lO:3A, namely:-

" 10 jA. When in the Jiarbasadh,J,ran portion of a record.of.right8 of 
H. Village, prepared and finally pub. 

Kncro\chm.ml of communul 1 I d d CI X 

He said:-

lan,\. lSle un 61' , lapter .I. I, or under any 
other law for the hUie being in forre 

allY entry \'all beon made setting apalt land with the consent of 
t.he ~rt)prlotol' f~,r the commou use of the c,)mwunity or for ihtl 
oxorCltw of certu.lIl defined rights by tho C lI11munity or land 
l"hich the proj.)l·ietol' ha:! 10 the COurAe of u. settlement of Iud 
Il'venutl engaged by rhe terms of tho /cabu'~!lat executed by him 
to prct!crvtJ lUI grtlZUlg gruund:!, cremation grounds and reserved 
tallk~1 "llch Itmd sh,all be placed ullder the control of Ii paochayat 
appollltod IJy tho Collect?r f,)1' t~1O PUI'poseA of tbiK chapter, IIhli 
~t t!hall bo the duty of such panchllyat to 8E-e that the said Ia.nd 
It! not used for any purpuse whlch interftlres with the PU1'pose for 
whioh it was set apart." 

" I do not intend to go over the 8ame gt'ounds again, "All that I wish tel 
SIlY is what the Hoysl Commission oh Decentralization I>tated in tb.eir leport. 
I find that the Hoyal COIl1U1i:!sioll 011 Decentralization recommended that 'the 
panchayat bystom should be introducell. Of oourse, it may be found tru~ that 
we have no Buch men of public spirit here. a8 the IIon'ble Mr. Maddox lind the 
Hon'ble Mr. McPherson say. That way be trull. In the absence of~such 8pirit 
or interost, I think it should be the duty of Government to encoura!le and 
stimulate the developmeJ\t of the spidt by giving our people ft. challce~ Thea;,e 
is very little to be ~u~e .in connection wit? this propOSiti. Panchayats hav~ got 
great powers, and It lit III the contemplatlOn of Governmeut to give thtl!D more 
powers aad a muoh more responsible position. In every village, I 8UppO~, that 
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the-Hon'bla Mr. McPherson lind the Hon'ble MI'. ?tiaJdol[ hft.ve COOlO a\';TolII 
.~ere i~ a hui called.bha.9ab'lt.qh?r • . It uelougll to l\vorybody. EverybodY'nleot: 
tlJ-,e 10 the evenUIg-, aud It III a sort of villago "luh. But what doe" the 
aauo 'generally do when he comes? H~ wants to record it !IS sarbesadlw.ran 
But i!, is really a smal~ hut built. by the z:llniolbar IIr some respectable pOl'llOn of \ 
the vlllage, and all enJoy the pnvlkge of moeting there in tho avaning. Y'1Il 
cannot call thl\~ com~unlll. As l'eg:u Ut! the ill fringelllent of the right, who 
(am be the best lud~eR? I suppose the panchuyllt or th~ people who livll ill the 
village, 'fhe appolDtment. of tha panchayat lIhollld be iuft in the llanelli of tho 
Oollector. At. allY rate, even if O,ey I1l'O at. nll likely to 1H'g-loct tlreir (lut\" I urn 
sure they will not 8leep f'>r 30 ),etll'l'I during which Ilt Illa~t. tOil Colleetol'8 will 1111\'0 
C'Ime and gone. In Ii lUuch shorter time thoy would titl'i out th It thoro hilS he en 
1\0 infringement uf the right!! of tlw people. 'l'he dilliculty ii:l thllt CO!n!~~tl'nt 
people cannot he founo tl} undertake tili!l duty, but, tlw flLetalso ilSt.hat. tho \>1'01,10 
do not undeTstand what l'ightH they lJllve. Bur. di .. e(~tly the plLtldlllyllt ill 
appointed. the lJl~t.tel' w(>uld he d idCllssod.it] the villag-e fllld poople wt)uld uUi-{ill to 
underlStunu tmch nghts, Everybody Will ulluonM.ll11d, '1 }-,IlVH gnt :l right. to 
these lands. 1 IU1vl' 8. rig-Ilt to t.uke water froll' that place,' II.lld H" 1111, Ilnd thill 
will' develop tht~ right illl't\ of the l'a~emollt of tho COllllllllllity OVt'r lundl! Ilnu 
other places. At pre:o;ent thoy /O .IY: 11 hnve IW(!1l grazin~ ('attl\) 011 thi8 lallli 
simply becaul:w tile zamirvial' W"wDiits it.' Hut if tllili pUllcha.\'ut ~yBt<Jl1i wero 
introduced the rlliyat would undOlt!tand that 11(1 hIlI! got, u right til do t;() Now 
it has beel! ad lllitt0U, I gather, from tho reports and lett~rs whidl t.ho Rot! lemellt 
officeu; have placed before the Coullcil that with the revi~i'olll\l sett\pmeut the 
ruiyat hHB understood hi'l nghts. So, let not. tIi'J initi 'ltive bu loft to tnoColloc'. 
tor, beeau!;e the Collector will not be at the place for :W years hut the pllllcltavats 
will. l!'or thilJ }'pason the initillti V(l should bu lAft in the hauds of the pllllchayttt, 
Bnd nobody would bn bl' tter Ilhlt1 t.o judg~ of these m:lttl'l'li thun tho panehaynt. 
I ?lay read anotllt'r extmct (paragmph ~(), plt!{O ti6!J of the Del!t>nt.ralizo.tioll 
Commission's report): 'It it! most d"l'Ilrllbln to constitute !lnd develop village 
pa.nchayats for t.he arimillistratioll of certain local Idrail'S withill the villnw·t! .. { 
This system llWllt, however, he gradually and carefully w()rk(~d. Tilo 11(,/((1-
mlln of tho villuge, where one ill recognised, should bu e.c-o!licio chairmllll of 
tho panchayat, alJd other ulCmbers should bo obtaiJlpd hy a llylltcUl I)f iufolJllId 
election by the villagers.' So it is ro/tHy tlte idH:l of Govornmellt, IllupPI)";o, 
to develop a Ilpirit (If local 8eIf-governIllPnt; and not ollly tlmt, but to devolo" 
a senile ,.f l'tlHpOllllibilit.y in tho poople, Illld thill iii e('rtuill J y a thing whwh 
allY civilized (JoVl!l'nllWIH Rhould UI' proud of. I t!link, for the·!!} I'llll~OIlI', 
'that the rights of the po<lple tlhou,1d be elltru~Led to SOffiO people in the villu~l' 
who would be the best perS0I1K in whose hanul:! theHO li;;hts lIIay bo safely left." 

• 
'rhe Hon'ule MIt. CUMMING I!aid:-

"Sir, I OppOMO this amendment. I have already oxplained the gelJerll.l 
position, and the reason why cert!lill pOWefl'l are elltru'lted to dill Collector. It 
is not a fact tlto,t ~he proprietary right is t.1kell away frolll tho zaminuars. 
With regard to the.t>e COUlIllUIHlI lunds, the propriotary rights of t.he zlullindllrK 
IItill r~Ulain. The laudl:! &re K1.mply regarllad all Imbjeet to certain rightil of 
user on the part of the community. I do not thilJk that tile zUfllilldarll of 
Ori.a would be grateful to the Hon'ble ~femher if this 110lcndment were 
carried, wherebY,the f·.ontrol of such lands, the pl'Oprit·tury right of which belong'S 
to individual zamindart;, would be. plueed ill the hands of the pancuayat. 
Undoubtedly thtl panchaynt, as representing tile 10(:1£1 interest!'! u.nd rightl! of 
the cOlllmunity: can and should tako proper cllre legurding' the eonservation 
of such land!!; and I am 8ure tha.t a Collector would wciCOllle auy roport made 
by a panchayat ,m wlrich satisfactory action Muld hI-} taken. Hut 011 hchu.lt of 
the.zadlindars, I think the Government Ilhould opposo thi. arnendmttllt." 

The hon'ble MR. DAt! 8aid :-

"Sir, I am 80rry I could not follow the Hon'ble Mr. Cumming, hut, 110 fa.r 88 

I undentand, he thinks this would be taking away the rights of tbe zaminJan. 
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I do ~~ know if thero is anything like th .. t in my proposal. I will not, howeve-,. 
make flny further remark thun this, that the right wl.ich belong!! to the pu~ic, 
.whatever be the nature of that easement, should be left and entrusted lib the 
panchayat; and what ill Antrllste4 to the pf1nchavat wou~d be nothin~ more or 
nothing lesn than what tho ColI~ctor would be ~ntl'usted wijh under thIs clause. 
I do not mean to say that the ZfllUindarl! !>hould 00 deprived of the proprietary 
rights. Howerer, if there is Ilny defeot in the wording of my amendmellt, I 
'l.m quite willing to leave it in the hundH of the Hou'blo Member in charge or 
of 0111 • Socretary to bo correctt'd. 1 think. the amendment ought to be 
accepted." ,J 

Tho motion wll.~ thon put alld lost . .. , 

The following lUotiolls were, by leave of the Presldpnt, withdrawn:-

..!1f1. If motion No. 21:\ be not carriud, the Uon'ble Balm Hl'ishlkesll 
L'lha to move 'that tho following proviso be added at the end 
of clause I03A, namely;-

"Provided that the land mentioned as sarbasadharan land in an entry 
• of tho record-or-rights tally with those mentioned In the land

lord's kabuliljat executed ill favollr of Government in rec:rard 
to tho prebcrvatlOn of COlllIII unal rights, and that in no ~ase 
k.hall allY eutry lIJ the recol'd-of-l'Ights override any condition 
mentioned III the kabuli'lat." 

OlatlBC 103B. 

:l11. If motion No. 214 be lIot carried} tho Hon'ble Mr. M. S. Das to 
1110\ e that the tollowitll! be substitutetl for the first paragraph of 
clllUIH' lO:~B, namely ;-

" If, 1.11 the complaint of any member, made with the COlltumt of the 
majority of tho members of such panchayat, it it! proved to 
the lIatis£action of the Collector that any pertlon occupies 
flUy land referred to in til ction lO:l A, for any purpose which 
iutel'fm'os wilh the PUl!)1I81) for which 8uch laud was set 
apart, ....... " 

'2l8. Tho Ilon'blt'l '" r. 1\1. S. Das IIlI)ve,1 thllt th e following be added all 
An explanation to clllu8c l03tl, 11!llllely:-

"14planafiol1 -The planting ,)f trens anu the ~rowth of foddl'lr on land 
r!'servpd fOI' gmzing shall not be cil'! met! to be intl;lrferoncc WIth 
th~ pllrpo:,u for which such land WaS titlt apart." 

He said:-

"Sir, Illy hUlllblo Illhours during tilt' last two Jays' di8cu<;~ion have con
vinced 1116 that I hnve been trying to titJikl' blood out of Il piece of ~fJDuine 
granite from the roeks of ~cotl!llld. I would simply ask the IIon'blo Member 
in charge whother lie i, pre}>llrod to accept my amcudlllt'nt." A 

The Hon'hlc MIt (JUMAUNG 1:Iltid :-

.. Sir, I may sll.y on behalf of tlw llon'ble Member in chlll'go that the 
GOVol'lI!1lt'nt i~ PIe/',U'I,tl to It('COf't this 1l1ll8nd'1lent, but with the omission of 
the following words: 'l\nd the growth of fodder.' The amendment wuuJd 
then read 1\8 f0110WS : - ~ 

, Explunat,oll.-Tho planting of trees on Illnd rotlerveu for grazing sh"l1 
not be deomod to be lOtederence with the purpose for which such 
land was set apart.' 
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" If the Hon'ble Member is prepared to accept the amendment in this f<)l'oo, 
the Governmont is equally prepared to do so, but I should add that lito is 
unf_ to the Hon'ble Member in charge in 8uggl:'sting that ho has made r 
concesStons in regard to thiR Bill. He has llIade ml:l.uy and ample concossions 

The Hon'ble Ma. Dd said :-

,. I thank the Hon'ble MeOlbL'r, and accppt the concession now made with 
pleasure." 

rrhe Dl?tion was put in the altorod form and agroeu to. 

'rhe following Illotion was, by leave of tho Prosiuont , withdrawn: 

Olause 103 F. 

2 Ufo Tho Hon'ble H.ai Sheo Shan&ur Salmy Uahat!ur to movo that the 
words "three years" be SUbstituted fo1' the words II six 
llIonths" in line a of clause 10:~ F. 

~W. The Hon'ble Mr. M. S. Vas moveu that tho worus ,. ouo year" be 
8ubRtituted for the worus " gix !Ilt)nths " in line a of clause lOa F. 

-. 
:He.said :-

"Sir, I would ask the Hon'ble Member whet.her, iULTillg ro~ard to the 
circumstances of the CUBO, it would not he reasonable til give UUl:l Yl'lIr'::l timo to 
a man instead of six months, and I hope the Hou'hle MeUlber will :ll:cept my 
amend Alent. " 

The Hon'ble MR. GUMMING 81:1.id ;-

." Sir, I oppose this ltmendmellt. 1 soe Ill) reason I1t all to extend tho torm 
from six months to one year." 

l'he Hon'ble MR. DAB said;-

" I will then withdraw this amenciment." 

The motion was thon, by lell.ve of the Prol!itient, withdrawll. 

The following motions were, hy IOtl.ve of the President, withdrawn;-

• Olauac Jfljf, 

221. If lIIotions N·)s. J 91 and 19t he cllrl'ieJ. the Hbn'hk Hui Shuo 
ShAllkar 8o.hay Bilhadur tf) move that the wOl'ds "District 
Judge" be substitute!} fur tho word" Uollector" III line 4 of 
clause 104 (e) (c;. 

Olau8c 105. 

~22. The Hrm'ble Mr. M. S. Das to move that the words" baiiaftia'Jr 
, tenure-holder, lJ'l/ill{ti.lar rlliyat," be substituted for tho worn 
'" bqjiaftidar" in line 2 of clause 105 lb). 

Ol'IIUC 109. 

2.23. The Hon'ble Mr. M. S. Das moved that the words" hut the previous 
entry shall be admissible as evidence (If the fllct~ exi"'tin~ at the timo such 
entry wa, made" ill lines -l to f) of tho proviso to ciaullo 109 un be omitted . 

• 
He laid:-• 

u Sir. 1 think the previous entry would be evidence of the facts elisting at 
the time. ThA Hea was, I imagined, that each entry should be evidence till it 
W8.8 replaced by an<lther." • 


