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when the public should eome to know of-théir transactions, it
chould be able to apportion the blame or the'merit to the right
persons. - Hence it follows:that Jfhe position of the Seeretary o?
State earries with it great powers whiﬂh ~practically make him
absolnte in the government -of India: He has an’ advisory
eouncil, but “the Peculiar position” of that body prevents. it
from being of any effective check upon the powers of the Seore-
tary of State. But though by tradition, eonvention, as well as
by speeific legislative enaetment, the margin of powers still
left to the Secretary of State ik very considerable, it is
evident that the tendeney of the day is rather fo restriet than,
to exaggerate these powers. S.19 A of the latest Constitn.
tional Act rqlativé to the (fovernhnee of India enjoins upon the
Secrctary of State e make rules and restrist his own powers of
snperintendance, direction and eontrol of the Government; and
it would be no undne stretch of the imnagingtion to eonclude that,
should the political evolution of India econtinue on the course
hitherto followed, the powers and authority of the Secretary of
State for India must necessarily suffer a decline as representa-
tive institutions and responsible Government grow in India.

VIl. Control of the Secretary of State over the Counecil.

The Seeretary of State ean control the eouncil in more than
one way.

1. He has the right to fill any vaeancy that may be cansed
in the council by the death, or resignation, or the expiry of thb
term of office of a comncillor [S.8 (2)]. True, he has not the
right to _remove a cou_g_g;llo:,.aud-bs—-nm 'ﬁl&mﬁnfé_.aﬁ.any
given time create his counecil to eunit his views. It is also
probable that the secarity of tennm India coupoil-
lors makes it impossible that during the tenure of offied of ‘the

Searetary of State by one individual, the whole eouneil wonld
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or eould be renovated by that individual to suit his tastes. The
flnctuations in Epglish polities, and the continual sransfer of
the leading politieians from departmeut to department, make
the average tenure of office of a Secretary of State by any one
indivi@ﬁal-never longer than the tenure of his souncillors. Inelud.
ing reappointments of the same individnal, there have been i in
the sixtyfive years that have elapsed since the transfer of the
Government to the Crown, twenty such Seeretaries of State, or
au average daration of office of each Secretary of State for.
slightly over two years and a half, while the normal duaration
of a ecouncillor’'s office is now five years. Buat still if all
allowance is made for this, the fagt remains that the power of
appomtment vested in the Secretary of State gives him a great
inflnence on his couneil. Apart from gratitude, the foree
of which in the e¢ises of such independent men as the council-
lors of India may be nezligible, there is always the possibility
of similarity of views influencing a Seerctary of State in choos-
ing his councillors. And particalarly his power to appoi:n'i
experts in his couneil is bound to give him a great influence on
his Couneil.

[N.B.—This power to appoint experts to the couneil iy not
gpeeifienlly given by this Aect. But it was conferred on the
Seeretary of State by 39 & 40 Viet. e. 7; and as this Act has not
been repealed by the present Act we may take it that the power
remains. The provisions of that Aet have been thus summed up
by Courtney Ilbert:—

* The Secretary of State may also, if he thinks fit, appoint
any persoun having professional or other peeunliar qualifieations,
to be a member of the Council of India daring good behavionr.
{In view of the very general language of S. 3 (4) of this Aet it
would seem as though such a member also ean only be appoint-
ed for a period of 7 years, or re-appointed for special rea.'éons
for gnother periog of 5 years, or in all twelve years, and not
for 11&) ) The speeial reasons for every such appointment must
be stated in a minute signed by the Secretary of State and laid
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pefore both Houses of Parlinm_ent. Not more than three per-
sons so appointed may be members of the council at the same
time. If a member so appointed resigns his office, and ha_e at
the date of his resignation been® member of the comneil for
more than ten years, the King may, by warrant under his sign
manual, countersigned by the Chancellor of the KExchequer,
grant to him, ont of the revenues of Tndia, a retiring peunsion
during life of five hundred pounds.”” He adds in a note, ‘' This
exceptional power was exercised in the case of Sir H. S. Maine,
and was probably conferred with speeial reference to his case.’”

(2) The mode of conducting the business in the Couneil
also helps to increase the powers of the Secretary of State. As
a rule the coupeil is divided into committees as nearly as possi-
ble eorresponding to the departments of Government. To each
committee are appointed four or five counecillors, with some
consideration of their speeial aptitude for the subjects allotted
to each particular committee. It is easier to influence a small
body of men, however _g_xperiencé‘fiwr')’i"" obstinate they may be,
than to influence a larger body, especially if they all agree in
a particular opinion, and ave men of status. And even if this
was not always feasible, the system of working by ecommittees
is the surest way of creating difference of opinion and using
that for one’s own object. Provided the Secretary of State can
find either the council as a whole to agree with him, or the
ecommittee to adopt his side of the question, he ean always have
his way; for the snpport of the council may be represented, if
it suits him so to represent it, as the support of common sense
against the narrow-minded view of the experts, the committee
being regarded as experts of the narrowest views; and if the
sommittee agrees with him and the eouncil asa whole differs
from him, he can elaim the support of what would now bé
represented as the sonnd praetical opinion of the men who
know their business. The counecil meets at least onee a month,
and a guoram of such members as may be @reseribed by the
general direstion of the Secretary of State is required. Aj tfma&

4
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meetings the reports of the different committees on different
questions are considered in the council. This procedure of
transacting business through ¢he committees is of counrse con-
venient, but it does weaken the practieal utility of the counecil
as a check upon the Secretary of State. The proposal in July
1914 to give this procedure, a matter of convenience, the foree
of law would have perpetuated a system resulting in the praectical
impotence of the counecil. It still remains a matter of conven-
jence regulated by rules made by the Secretary of State.

3. Apart from these modes of controlling the counecil, the
Seeretary of State has large reserves of powers behind him
which would in any ease render the council’s opposition, even
if it makes one, nugatory. In some of the most important
guestious, such as making war or peace, or condueting foreign
relations, or cases of urgent emergencies, the Seeretary of State
need not econsult his ecouneil, or even if he doesso, he is not
bound to aecept the adviee of his council. Sueh powers eannot
but make the Secretary of State the absolute chiet of his
department, even though he has been furnished with constitn-

tional advisers.

4. His position is further strengthened by the monopoly
of information. The members of the couneil have no means of
oolleeting materials for pronouncing an opinion upon any ques-
tion beyond the information that the Secretary of State places
at their disposal, or beyond such information as they ean get in
common with the ordinary publie from the periodical press. Says
Sir John Strachey. “Sneh guestions as the Afgan war, negotia-
tions with Russia and the Amir of Kabul regarding the affairs of
Afganistan, or the annexation of Burma do not come before the
council. Its members have not only no powers of interference,
but they have no recognised means of obtaining information in
regard to such subjects other than those of the general public.”’
Wanging in informution, they ean never make up their minds
on some of the most important questions. In this respeet, the
present position of the couneil differs radically from that of the
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Court of Directors of the East India’ Uompany, even after they
were superceded by the Board c;f Control from 1784. The pre-
sent Council of India can only offer an opmlun on matters
which the Seeretary of State chooses to bring before them.

while the Court of Direotors received in the first instance all
despatehes sent from India, and sent in their own name all the
despatches from England to India.

5. The Seeretary of State, in all matters when he goes
eounter to the opinion of a majority of his council, can always
make a show of independent, unbiassed judgment. The fact
that at least half the members of the council have been for a
long time connected with India, and have had, in their period of
service or resuienee in India, oocasions for ervstallising their in-
formation on certain matters,—perhaps for becoming partisans
on certain questions,——ean often be adduced by the Secretary of
State as a reason to diseredit their judgment. Unlike them he
eomes to his office with an open mind. A partisan himself in
English polities, he claims an entirely unbiassed judgwment in
Indian affairs. For he comes to his office with no preconceived
notions, nor prejudices nor pre-possessions. Such a 'man,
himself of assured status and acknowledzed experience in the
polities of his own country, may reasonably elaim that on yues.-
tions of fundamental prineiples, he is a better judge than men
who are likely to be partisan, or prejudiced. Besides, his posi.
tion as the representative of the English demoecraey at the head
of the Indian bureauceracy may well indaee him to discount the
opinion of a body of men, who could not te in touch with the
latest information about Indian questions, in spite of their long
experience; who have perhaps left India some years ago,
and whose experience therefore of .India is likely to Ye
five years out of date; while he himself; eoming new
to his office, has all the desire to study at first hand all the
questions of his department and has every fagility to make his .
knowledge upto date.

6. Bat the causes which make the Secretary of State sup-
reme in thecouneil ave still deepers His power over appoint-
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ments, his monopoly of information, the peculiar mode of
eonduneting business, and of tising an independent judgment are
all but indications of those deepcr springs of action, whieh,
becanse they are seldom brought to light, not the less exist.

The Seeretary of State is=a member of the British Cabinet, and
also of the British Parliamcnt. To his department, he brings
not only an open mind, but the long experience and wider ont-
look of the Imperial Cabinet, and the demoecratic temperament
of the British Parliament. 1If an oceasiyn shonld ever arise
when the Secretary of State finds himself obliged to disagree
with a majority of his couneil, he can always in the last. re-
source plead in his favour the supgport of the Cabinet, and also if

“necessary that of the British Parliament.* In questions of poliey

a man who can speak before his colleagnes, who have no other
ways of making their opinion known to the publie, with the
united nuthority of the Cabinet and the Parliament behind his
back, whe cun refuse to justify or explain a poliey, when
questioned in Parliament or when eriticised by the Government,
anless his view of the ease is accepted, is bound to create a

deep impression upon those colleagnes. Hence even in those
cases where the Seeretary of Stateis by law bouud to have a

majority of the council supporting him, his views, shounld they

differ from those of the majority of the council, are bound to

command respeet, if not from the intrinsic value of those views,
at least from the position and the power of the man who
maintaing them.

*When Bamfield Fuller, the Lieutenant Governor of Eastern Bengal and
Assam, followed a policy of his own which was not approved of by the Secrutary
of State, ho was forced by the latter to resign. Lord Morley was a staunch
upholder of the rights of.the Sucretary of State, and elaborated tho idea that
the Gnerernment of India were merely the agents of the Home Government.
8Beveral Viceroys have strongly objected to this attitude ; and rizhtly 8o : for
‘I; g;llt::ﬁte “ The executive Government of India is and must be seated in

x i " . . .
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VIII. The Future of the’ Council.

The question has been widely debafed as to whether it is
beneficial to Inﬂm_‘liﬁ.lnmm yast-powers in the -absolute
gcontrol of a man who, however _experieneed in English poljties,
isjadmittedly an amatenr in Indlsn questions. If it was deemed
wise by those who were responsible for the act of 1838, trans-
ferring the Government of the country to the Crown, to provide
this responsihle officer of the State with some checks, would
it not be as well to make those checks effective?! At the present
day, the council, whenever it disagrees with the Secretary of
State, however much its views may be favourable to India, is un-
able to make its views appreciated or respected by the Seeretary
of State. And there is no means by which the Council could be
80 reformed as to be entrusted with wider powers. KEven if we
suppose that the eleotive element were to predominate in the
Coaneil of India, or to become the sole basis of the constitution
of that eouneil, its powers would not be appreciably increased.
And if they increased, the increase would not necessarily be bene-
ficial to India. Por, the questions of Indian polities are so intri-
oate that no body of men—whether the elected representatives
of India, or expert or experienced nominees of any other
authority, would ever be able to give satisfactory solutions,
if they are located at a distance from India. As Mill wrote ‘“The
Executive (Government of India is and must be seated in India
tself. The prineipal funetion of the Home Government is not
to direct the details of administyation, but to criticise or review
the past Acts of the Indian Government; to lay down prinviples
and issne general instraoctions for their future guidance, and te
give or refuse sanetion to great political measures which are
referred Home for approval.’’ Citing this opinion with approval,
Sir John Strachey adds, ‘‘The work of the Secretary of State is
aainly coafined to answering references. made to him by the
Government in India; and apart from great political and finan-
<isl questions, the number and hature of ghose references main-
iy depend on the character of the Governor—{iener_al *for the
time being. Some men in that position like to minimise personal
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responsibility and to ssk for orders of the Home Government
before taking action., Others prefer to act on their own
judgment, and on that of their eouncillors. The Secretary of
State Initiates aimost nothing." It is true Lord Minto said
that the last instalment of reforms were initiated in India by
the (Government of India, and not by Lord Morley;but there are
instances also on the other side, when the Bome Government
has initiated and enforeced measures upon India, such as the
first Afgan War or the existing tariff poliey of the Government
of India, or the traffic in opium.* On the whole, however, it is
still true that the Segretary of State for India-in-Counecil confines
himself ordinarily to reviewing, revising or refusing his sanc-
tion to measures or proposals referred to him from India.
With this view of the functions of the Home authorities of the
Indian Government, every student of political seience eannot
but agree. It may happen, and it has frequently happened in
history, that the governing authorities of one people are sitnated
in another ; but if the ideal of government isgood government,
—pgovernmernt in the interests of the governed, -in whatever
for:n it may be organised, that ideal would never be realised so
long as it is hoped to rule a distant dependeney from one head-
quarters in all the details of administration. And especially is
this true of a dependency like India which is so utterly dissi-
milar to England in every respect. The authors of the transfer
of the Government of India to the Crown well understood this,
and so they left to the Home anthorities the power to advise, to-
criticise, to reject acts and proposals of the Government of
India. The idea of providing an advisory couneil to the chief

The Secretary of State has a large reserve of powers of direct Government
which may be and has on oceasions been exercised by im; for example :—

(1) The first Afghan War was forced upon the Government of India by
their Hume autherities because of the Anglo Russian confiict.

(2) The Tariff policy based on Free Trade Principles was forced upom
India in the fuce of opposition from the India Council ; or again

(3) The Hritish Government ingisted on putting an end to the traffic i
oplum A being an immoral traffic, even though all the Indiam

Governore and rulers had protested against this smcrifice of their
revenue.
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«uthority iu England was not to strengthen' the hands of the
Seeretary of State at the expense of the loeal powers, but to
.nable him to exercise all the better his powers of supervision
Jireetion and eontrol. Another reafon, of which the authors of the
transfer were barely conscious. was the distrust of every English
«tatesman of the time of all bureaueracies. The Council of India
was to be a check, not so much on the Searetary of State, as on the
(rovernment of India. The reason for introdueing such a delibe-
rate cheek was obvious. The Government of India was in
reality a bureaueracy; bureaueracies are bound fto go astray,-
at any rate to ignore the views of the people; to bring abont good
tiovernment some popular check,—preferably of the English ty pe,
of conrse,—was indispensable; but the people of India were not'in
a position fo ekert that cheek ; hence the establishment of the
Couneil of [ndia eonsisting of men whom it would be danger.
ous for any power to thwart. Some such train of reasoning
must have gnided the men who fixed the first eonstitution of
India under the Crown. The Couneil of India aecording fto
this view does duty for the people of India in checking the
otherwise all-powerfnl Government of India. Any reform in
the constitution of that council, any increase in its power, ecan
be allowed only if we admit that the people of India are yet
nufit, or unablé to provide their own effective check on their
tiovernment. The need for the Council of India must disappear
when the governing authorities in India become amenable to the
coutrol of the people of the eonntry. And yet, strange to say,
the prineiple of this reasoning does not seem to be given effect
to in the Reforming Act of 1919. It is true India does not yet
enjoy full responsible Government and that the Aect of 1919 has
made a few changes in the constitution and the powers of the
India Couneil ; bat these are more or less nnimportant changes,,
and may hardly be considered a step in the direction of the
abolition of the council altogether.

We shall now just touch upon that abortive attempt made a

‘W years ago to amend the constitution of the India Cognéil.
The Bill in question tried to reduce the number of the eouncil-
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lors, to make the inclusion of at least two Indian members a
statutory requirement, to secure the appointment of the Indian
members by a system of indifect eleetiom by the non-official
members of the Indian legislatares, to inerease the salaries of
the members to £ 1200 a year together with an additional al-
lowance, in the aase of Indian members, of £ 600, to appoint
one expert for a period and on conditions to be speeially laid
down in each case ; to simplify the proecedure of the eouneil by
rules made by the Seeretary of State—subjeet to approval by
Parliament, to dispense with the meetings of the eouncil once a
week and to increase the list of ‘‘ secret »’ cases with which the
Secretary of State may deal without consulting his eonneil. The
Bill evoked a strong opposition both in Eugland and in India,
and it was eventually dvopped But all the same, we find many
of the suggestions included in the Act of 1919. A few years after
the failure of the Bill, an India Office Committee presided over
by Lord Crewe revived the whole question, and made almost
similar recommendations, most of which are ineorporated in the
reforming Aet. '

The reasoning, however which leads one to discount the
importance of the India Council should not he¢ construed to
mean that, the people of India being able to provide their own
check, there should be no connection with England in the
future. Even when the people of India will be governing
themselves in name as wellas in faet, there will remain a strong
case of keeping up conneetion with Eungland; and, therefore.
maintaining the Seeretary of State for India, as well as, quite
probably, his ecouneil. Only, in the event of the people of this
country being able to impose their will on their (Governwent,
there will be no occasion for an outside power like the India
Couneil to aet their gunardian. The Home authorities, under
that supposition, would have no need to interfere in the intern-

a ffairs of Indiu, their powers of direction aund control being
ordma.r;ly confined to inter-colomial or foreign questions, in
other words to truly Imperial matters.
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IX. Indian Appointments.

As regards Indian appointments, under the Company the
Court of Directors had the power to make all appointments
to every office in the state in India. Sinece Pitt’s India Aet of
1784, the Directors were required to obtain the anproval of the
Crown in making eertain appointments to the highest posts in
India, though this clause was removed by an Act of 1786. The
Crown, however, retained its powers of recalling, by a sign-man-
nal order, any public officer in India; and this power was con-
firmed by the Charter Act of 1793 and subsequent legislation.
The Directors also had a similar power of recall, and they often
exercised it, as for instance in the case of Lord Ellenborough.
With the transfer of the Government to the Crown, the provision
was introdnced as regards the power fo make rules for the
admission of persons to the publie service of the country, which
is now embodied in s. 19 of the present Act. Two points in that
seotion call for eomment. First as regurds the provision about
appointments in the Indian army. At least one-tenth of the
total cadetships in any year .are reserved for the sons of those
who had served in India in the timne of the Company. This is due
to historical reasons. At the time of transfer the officers of the
Indian army were reerunited in two ways: —A certain number
of cadets was appointed to Addiseombe, from which, aceord-
ing to their suecess at the college examinations, they went
out to Indiain the engineers, artillery or infantary. Others
received direct cadetships and went to India without any pre-
vious training. The Indian army was reorganised in 1860.
The European army, which till then had been a separate body,
was abolished; and the abolishing Aet (23 & 24 Viet, c. 100)
laid down that the same or equal provision for the sons of
persons who had served in India shall be maintained in any
scheme for the reorganisation of the Indian 'army. The mode
of appointments to the native army was meanwhile also altered,
and an order was made in 1862 by wilich the Secrefary of
State makes 20 annual appointments, from ameng  the

song of Indian military offieers to oadetships at Bandhunrst
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The expenses of these oadets are paid omt of the reve.
nues of India if their peeuntary circumstances are such as to
require such payment. The eadets, it may be noted, need not
join the Indian army after thgy leave Sandhurst. Another
concession was also granted to the Indians by the Aect of 1919
as a result of the world war. Indians may now be admitted
to commissioned raunks in the army which were previously
closed to them.

Another point requiring comment in this section about
appointments is that all the appointments are made during
the pleasure of the sovereign, though in praectice the Secretary
of State enters into n formal contract with persons appointed in
England to the various branches of publie serviee in India.
Many of these contracts contain a clanse by which the men
appointed to the serviee nre appointed for a definite term of
yvears. The question whether, during the continuance of the
stipulated term of serviee, the Crown can remove any publie
officer from his office, on the principles laid down in many
cases, ‘' in the present state of the authorities, cannot be con-
sidered free trom doubt,”” says Sir C. Ilbert. A case in point
i8 Grant V. the Secretary of State for India in Council. Grant was
an officer in the service of the Hast India Company since 1840.
On the transfer of the Indian army fo the Crown, he was
continued in the Indian army, and was afterwards placed
compulsorily on the Peusion List, being thereby obliged to
retire from the army. He brought an action for damages
against the defendant, but it was held that there was no eause
of action as the Crown, acting through the defendant, had a
general power to dismiss a military officer at its will, and no
contract could be made in derogation of that power. If this
case holdes good the Crown van presumably dismiss any public
officer at its will. This question of contracts with the Secre-
tary of State on behalf of the Crown is considered more fully
below in the commengs on ss. 20-32.



PART II

The Revenues of India.

20. (1) The revenues of India shall be received for and in the name of
His Majesty, and shall, subject to the provisions of this Act, be applied for
the purposes of the Government of Indin alone.

(2) 'There shall be charged on the revenues of India alone—

(u) All the debts of the East India company; and

(+) all sums of money, costs, charges and expenses which if the Go-

vernment of India Act, 1858, had not been passed, would have
been payable by the East India Company out of the revenues of
Indian in respect of any treaties, covenants, contracts, grants
lapilities existing at the commencement of that Act; and

(#) All expenses, debts and liabilities lawfully contracted and incurred:
on account of the Government of Tndia ; and

(1) All payments under this Aect, except so far as is otherwise provided
for under this aet.

(8) The expression “ The Revenues of Indin ™ in this Aet shall include
all the territorial and other revenues of or arising in British India: and in
particular

{a) all tributes and other payments in respect of any territories which
would have been receivable by or in the name of the East India
Compnay if the Governmment of India Act, 1858, had not been
passed ; and :

(b) all fines and penalties incurred by the sentence or order of any
court of justice ix British India, and all forfeitures for crimes of
any moveable or immoveable property in British India ; and

(¢) all moveable or immoveable property in British India escheating or-
lapsing for want of an heir or successor, and all property in.
British India devolving ns bona vacantia for want of a rightful
owner. . -

(4) Al property vested in, or arising or aceruing from property vested”
in, His Majesty under the Government of India Act, 1858, or this Act, or to be
received or disposed of by the Becretary of State in Council under this Act,
shall be applied in aid of the revenues of India.

21. Subject to the provisions of this Act and rules made thereunder, sthe
expenditure of the revenues of India, both in British India and elsewhetb, shall
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be subject to the comirol of the Srcretary of State in Council ; and no grant
«or appropriation of any part of these revenues, or of any property coming into
the possession of the Secretary of State in Council by virtue of the Govern.
ment of India Act, 1858, or this Act, #hall be made without the concurrence of
a majority of votes at a meeting of the Council of India.

« 22, Except for preventing or repelling actual invasion of His Majesty's
Indian possessions, or under other sudden and urgent necessity, the revenues of
India shall not, without the consent of both Houses of Parliament, be appli-
oable to defraying the expenses of any military operation carried on beyond the
external frontiers of those possessions by His Majesty’s forces, charged upon
these revenues.

23. (1) Buch part of the revenues of India as are remitted to the United
Kingdom and all money arising or accruing in the United Kingdom from any
property or right vested in His Majesty for the purposes of the Government

-
of India Act or from the sale or disposal thereof, shall be paid to the Secretary
«f Btate in Council, to be applied for the purposes of the Act.

(2) Al such revenues and money shall, except us by this section pro-
vided, bo paid into the Bank of England to the credit of an account entitled
* The account of the Sceretary of State in Council of India.”

(3) The money placed to the credit of that account shull be paid out wvn
drafts or orders, either signed by two members of the Council of India and couan-
tersignod by the Secretary of State or one of his undersverctaries or his assistant
undersecretary, or signed by the uccountant-general on the establishment of the
Becretary of State in Council, or by ono of the two senior clerks in the Depart-
ment of that accountant-general and countersigned in such mannor as the
Becretary of State directs; and any draft or order so signed and countersigned
shall effectually discharge the Bank of Fngland for all money paid thereon.

(4) The Secrotary of State in Council may, for the payment of current
demands, keep at the Bank of England such accounts as ho deems expedient;
and every such socount shall be kept in such name und be drawn upon by such
person, and in such manner, ag the S8ecretary of State in Council directs.

(5) There shall b raised in the books of the Bank of Englaud such
sacoounts as may be necessary in respect of stock vested in the Secretary of
State in Council; and every such account shall be entitled “ The stock ac-
oount of the Secretary of State in Council of India.”

(8) Every acequnt referred to in this section shall be a public account.

24. The Secretary of State in Council, by power of attorney executed by
two members of the Council of India and countersigned by the Becretary of
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gtute or one of his undersecretaries, or his assistant undersecretary, may
suthorise all or any of the cashiers of the Bank'of England :

(a) to sell and transfer all or agy part of any stock standing in the
books of the Bank to the account of the Secretary of State in
Couneil, and

b) to purchase and accept stock for any such account, and

e} to receive dividends on any stock standipg to any such account;
sud by any writing signed by two members of the Council of India and
countersigned as aforesaid, may direct the application of the money to be
received in respect of any of the sale or dividend.

Provided that stock shall not be purchased or sold and transferred under
th;‘ authority of any such general power of attorney. except on an order in
writing directed to the chief cashier and chief accountant of the Bank of Eng-
lind, and signed and countersigned as aforesaid.

25. All securities held by or lodged with the Bank of England in trust for
or in necount or on behalf of the Secretary of State in Council may be disposed
of, and the proceeds thercof may be applied as may be authorised by order in
writing signed by two members of the Council of Indin, and countersigned by
the Seeretary of SBtate or one of his undersecretarivs, or his assistant under-
secretary, and directed to the chief cashier and the chief accountant of the
Bank of England. ‘

26. The Secretary of State in Council shall within the first fourteen days
during which Parliament is sitting next after the first day of May in every
yeur, lay before both Houses of Parliwment:

(a) an account, for the financial year precoding that last completed,
of the annual produce of the revenues of India, distinguishing
the same under the respective hewds thereof, in each of the
several provinces; and of all the annual receipts and disburse-
ments at home and abroad for the purposes of the Government
of India, distinguishing the same under the respective heads
thereof ;

{by the latest estimate of the same for the financial year last completed ;

ey accounts of stocks, loans, debts and lisbilities chargeable on the
rovenues of India, at home and s.brimd, at the commencement
and close of the financiul year preceding that last completed, the.
loans, debts and liabilities raised or incurred within that year,
the amounts paid off or discharged during that year, the rates of
interest borne by those loans, debts and liabilities respectively,
and the annual amount of that interest ;

(@) a list of the establishment of the Secretary of State in Counail, and
the salaries and allowances payable in respect thereof.
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(2) If any new or increased salary or pension of fifty pounds a year or
upwards has been granted or credited within any year in respect of the said
establishment, the particulars thereof ghall be specially stated and explained
at the foot of the account for that year.

(3) The account shall be accompanied by a statement, prepared from
detailed reports from each province, in such form as best exhibits the moral
and material progress and condition of India.

27. (1) His Majesty may, by warrant under His Royal Sign-Manual,
countersigned by the Chancellor of the Exchequer, appoint a fit person to he
auditor of the accounts of the Secretary]of State inyCouneil, and authorise
that auditor to appoint and remove such assistants as may be specified in the
warrant.

(2) The auditor shall examine and andit the a.cmnnts.oi‘ the receipt,
expenditure and disposal in the United Kingdom of all money, stores and
property applicable for the purposes of this Act.

(3)  The Seerctary of State in Council shall, by the officers and servants
of his establishment, produce and lay before the auditor all such accounts,
accompanied by proper vouchers for their support, and submit to his inspec-
tion all books, pupers, and writings having relation theretu.

(4) The aunditor may examine all such officers and servants of that
esiablishment, being in the United Kingdom, as he thinks fit, in relation to
such accounts and the receipt, expenditure or disposal of such money, stores
and property, and may for that purpose, by writing signed by him, snmmon
before him any such officer or servant.

(5) The auditor shall report to the Secretary of State in Council his
approval or disapproval of the accounts aforesaid, with such remarks and
observations in relation thercto, as he thinks fit, specially noting cases (if any)
in which it appears to him that any money arising out of the revenues of India
has been appropriated to purposes other than those to which they are applicable.

(6) The auditor shall specify in detail in his reports all sums of money;
stores and property which gught to he accounted for, and are not brought
into account, or have not boen appropriatad in conformity with the provisions
of'the 1aw, or which have been expended or dispused of without due authority,
and shall also specify any defects, innccuracies or irregularities which may
appear in the accounts, or in the anthorities. vouchers, or documents having
relation thereto.

{7) The auditor shall lay his reports before both Houses of Parliament.
with the Yecounts of the year to which the reports relate.

(8) The auditor shall hold office during good behaviour.



63

(9) There shall be paid to the anditpr and his nssistants out of the re-
yenues of India, or out of moneys provided by Parliament such “salaries as Hia
Majesty, by warrant signed and countergigned as aforesaid, may direct. :

(10) The auditor and his assistants (notwithstanding that some of them
do not hold certificates from the Civil Servico Commissioners) shall, for the
purposes of superannuation allowance, be in the same position as if the anditor
and his assistants were on the establishment of the Secretary of State in Council.



PART III.
Property, Contracts and Liablilities.

28. (1) The Socretary of State in Council may, with the concurrence of
a majority of votes at o meeting of the Council of india, sell and dispose of
any real or personal estate for the time being vested in His Majesty for the
purposes of the (fovernmont of India, and raise money on any such real
or personal estate by way of mortgage, or otherwise and make the proper
assurances for any of those purposes, and purchase and acquire any property

(2) Any assurance relating to real estate made by the authority
of the Secretary of State in Council, may be made under the hands and seals
of two membera of the Council of India.

(3) All property acquired in pursuance of this section shdil vest in His
Mujesty for the purposes of the government of India.

29, (1) Subject to the provisions of this Act regarding the appoint-
ment of & High Commissioner for India the Secretary of Stato in Council may,
with the comeurrence of a majority of votes at a meeting of the Council of
India, make any conteact for the purposes of this Aet.

12y  Any coutraet so mnde muy be cxpressed to be made by the Secretary
of State in Couneil,

(8) Any contract so made which, if it were mude between private per-
sons, would he by law rogquired to be under seal, may be made, varied
or dischargod under the hands and seals of two members of the Couneil of
India.

(4)  Any contract so made which, if it were made between private per-
soms, would bo by law required to be signed by the party to be charged there-
with, may b+ mude, varied or discharged under the hands of two members of
the Council of Indin.

(5) Provided that uny contract for or relating to the manufacture, sale,
purchase, or supply of goods, or for or relating to afireightment or the carriage
of goods, ar tv insurance, may, subject to such rules and restrictions as the
Secrotary of State in Council prescribes, be made and signed on behalf of the
Secretary of Btate in Council by any person upon the permanent establishment
of the Secretary of State in Cogncil who is daly empowered by the Secretary
of State in Council in f.liis bebalf. Contracts so made and signed shall be as
valid &nd sffectual as if made as prescribed by the foregoing provisions of this
section. *Particulars of all contracts so made and signed shall be laid before
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the Secretary of State in Council in such mesuner and form and within suck
times as the Secretary of State in Counecil prbacribes.

® The benefit and liability of dvery contract made in pursuance of this
section shall pass to the Secretary of State in Council for the time being.

29 (A) His Majesty may by order in Counncil make provision for the ap~
pointment of & High Commissioner for India in the United Kingdom and for
the pay, pension, powers, duties, and conditions of employment of the High
(lomipissioner and of his assistants; and the Order may further provide for
delegating to the High Commissioner any of the powers previonsly exercised
by the Secretary of State or the Secretary of State in Council, whether under
this Act or otherwise, in relation to making contracts, and may prescribe the
‘ronditions under which he shall act on behalf of the Governor-General 'in
(‘ouncil or any local Government.

:iU. (8§} Tho Governor-General in Council and any local Government
may, on behalf Rnll in the name of the Secretary of State in Council, and sub-
jeet to such provisions or restrictions as the Secretary of State in Couneil, with
the concurrence of a majority of votes at a meeting of the Conneil of India.
prescribes, sell and dispose of any real or personal estate whatsoever in British
[ndia, within the limits of their respective Governments, for the time being
vested in His Majesty for the purposes of the government of I[ndia, or raise
money on any such veal or personal estate by way of mortgage, or otherwise
and make proper assurances for any of those purposes, and purchase or acquire
any property in British Indin within the said respective limits, and make any
vontract for the purposes of this Aet.

(1) ta) A loeal Government may on behalf and in the name of the Secre-
tary of State in Conneil raise money on the Seeurity of revennes
allocated to it under this Act, and make proper assurances for
that purpose and rules made under this Act may provide for the
conditions under which this power shall.be exercisable.

(2) Every Assurance and contract made for the purposes of subsection
1 of this section shall be executed by such person and in such manner as the
Goverdor-General in Council by resolution directs or authorises, and if so

executed may be enforced by or against the Secretary of State in Council for
the time being.

(3) All property wqumd in pursuance of this section shall vest in His
Majesty for the purposes of the government 05 India.

31. The Governor-General in Council, and any ot.her person authorised
by any Act passed in that behalf by the Indian Leg].qls,tum may male any
grant or disposition«f any property in Britigh accruing to Hid Majesty
by_forfeiture. escheat or lapse, or by devolutioy as bona vacantia, to or im

3
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favour of any relative or connection of the person from whom the property has
acerued, or to or in favour of any other person.

32. (1) The Secretary of State '111i Council may sue and be sued by the
name of the Sucretary of State in Council, as a body corporate.

(2) Every person shall have the same remedies against the Secretary of
State in Council as he might have had against the East India Company, if the
Government of India Act, 1858, and this Act had not been passed.

(3) The property for the time being vested in His Mujesty for the pur-
poses of the government of India shall be liable to the same judgments and
executions as it would have been liable fo in respect of liabilities lawfully
incurred by the Eust India Company if the Government of India Act. 1858, and
this Act had not been passed. .

(4) Neither the Secretary of State nor any member of the Council of
India shall be personally Hliable in respect of any assurance or contract made by
or on behalf of the Secretary of State in Council, or any other 'liahility incur-
red by tho Secretary of State or the Secretary of State in Council in his or
their official capacity, nor in respoct of any contract, covenant or engagement of
the Bast India Company; nor shall any person exccuting any assurance or
contract on behalf of the Secrctary of State in Council be }iursmmlly liable in
respect thereof, but all such liabilitios and all costs and damages in  respect
thereof, shall be horne by the revenues of India.
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The Act speaks throughout of the revenmes of -India, when it
wonld be more accurate to speak of the revenues of British India.
It is true subsection 3 defines the revenues to ineclude ‘‘ all tribu-
tes and other payments ; but those tributes are not by nature-of
the ordinary revenues’’ of the Government, and therefore should
not be regarded as part of the revenues of India. All the debts
and liabilities of the East India Company in 1858 were charged
against the revenues of India, and this provision of the Act of
1858 has beenerepeated in this Aet. When' we reeall that the East
India Company’s debts were ineurred for accomplishing the
conquest of India, we eannot help feeling that it is unfair to
charge those debts on the Indian revenumes; and ecrities
of British administration in India may cpmplain, with some
show of justice, that while the British Crown got the
rich patrimony of India, the people of India had to pay
the purchase priece. Again there have been charged on the
revenues of India all pensions to the dispossessed princes
whose territories were annexed by the British. This amount,
once formidable, is now dwindling, becanse sinee 1857, many of
these pensions have been discontinued on the plea that the ado pt-
ed or natural heir of an eriginal pensioner had no right to the
peusions. Still even at the present day, a c¢onsiderable amount
is being paid by way of pension to the families of Murshidabad
and Oudh in Bengal, the dessendants of the Nawab of the Carnatie
in Madras, and of Ranjit Singh in the Punjab, as liabilities
inherited from the East India Company; and are included under
the budget of the Government of India wnder the head of
political pensions. Payments like the subsidy to the Amir
of Afghanistan are in a elass by themselves; while the pen-
sions now decreed to the deposed rulers of Haroda or Nabha
are essentially different, as they are charged on the rev8nunes
of their states which s§till remain non-British territory.
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Under the Company Parliament had frequently passed lawa
to restrain what the great Canning described as ‘‘the irrepressi.
ble tendenoy of our Eastern empire to expand;’’ but they were
more frequently ignored than obeyed. The revenues of India
were squandered in ceaseless and eostly wars, and the Company
was almost always in financial diffieulties. To safegnard against
I;h‘iif-?:.irrepressible tendency again asserting ifself, it was pro-
wm by the Act of 1858 that the expenditure of the revenues of
ﬁi:&, in India or outside India, shall be subject to the control
ﬁ:a Secretary of State. The latter was prohibited by the same

g6 from making any grant of these revenues or appropriating
gy part there of, or assigning any property vesting in the
Crown, except by the consent of a majority of the kndia Couneil.
This provision has also been incorporated in the present Aci.
But in practice this restraint on the powers of the Seeretary
of State cannot be effectively asserted In Imperial gquestions,
like the making of war, the Seeretary of State, as member of
the British Cabinet, acts in accordance with the decision of the
latter ; and the India Couneil, even if it be unanimously
against such a war, has to bow to the will of the Cabinet; and
cannot vefuse to sanction the expenditure for war foreced upon
them by the Seeretary of State. Thus the control of the India
Council on the revenues of India is only nominal so long as
the Secretary of State has the gupport of the British Cabinet.
One wounders what would happen if the India Connecil remained
obdurate, and refused to sanction the expenses of such a war.
Would the Secretary of State, acting on his own authority, and
under the plea of a sudden and urgent neeessity, defray the
expenses from the Indian revenues in defiance of the Couneil?

Another assurance, and a stronger one, against a misuaae by
the Seoretary of State of the revenues of India for military
purposes has also been made by the Aot. It has been lprovided
th.at without thesconsent of Parliament the revenues of India
canngt be employed for military operations beyond the
frontiers of India except for preventing or repelling an actual
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invasion (s. 22.) But this is also a sofficiently vague provision
to leave & margin of diseretion to the Government of India and
to the Seoretary of State. Sinee® the transfer of the Govern-
ment of India fo the Crown, there have been numeromns
ocoasions on which the spirit of this seetion, if not the letter,
has been infringed upon. In the Afghan War of 1878, in the
Burma struggle of 1886, in the Soudan campaign, and lastly:
doring the Tibet expedition of 1904, this section and its effeats:
were disoussed in Parliament. It is not yet quite clear whethm
the consent of Parliament is required before the actual declarkk
tion of war; we are inolined to think it is not. The pow
to declare war is, by the general prineciple of the Briti:
constitution, #ested in the Crown: and in the ease of the
Government of India, is vested in the ecrown acting through the
Seeretary of State and the Vieeroy (S. 44 of the Aet). The
consent of Parliament is only needed to appropriate the reve-
nues of India for the purpose of a war already declared.
Under the cirenmstances, it is not unlikely that Parliament
would have to give its consent even if it disapproved of the
war as such.*

And all this is apart from the saving eclause ‘' execept for
preventing or repelling an actual invasion’’ for which pre-
sumably, the consent of Parliament is not required. Fighting
with neighbouring tribes, especially the ever-turbalent neigh-
bours of India, may easily be represented as an attempt to
prevent a possible or to repell an actnal invasion.

The revenues of India that are remitted to Kngland, or
that arise in England are to be paid into the account of the
Secretary of State for India in Couneil at the Bank of England.
This was permissible during the period when there was no Indian
publje bank in England. The privilege to the Bank of Eng-
land of acting as the Seeretary of State's bankers costs India
direotly and indirectly, considerable amounts: (a) divectly for

*In the 9ud Afghan War (1881) Parliament subsequently voted 5 millions

sterling out of a total expenditure of twenty-three crores of rupees, even
though it disapproved of the war.
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payment to be made on account of publiec debt as well as such
other serviees as printing of ourrency notes, postage and
judicial stamps, water-mark $tamp paper, dyes, ete. for the
same; (b) indireetly through loss of interest onthe balances and
reserves deposited in the Bank of England, which, at 3 per cent
per annum on ten millions on an average, would amount to
£300,000. Together with direet pavments, this wonld ag-
gregate over half a million sterling per annum. Sinece the
ereation of the Imperial Bauk with a branch in England, there
18 now no reason why all this banking business shonld not be
entrnsted to that Tndian institution in preference to the Bank
of England.

The aceount of the Secretary of State for India in Couneil
eannot he drawn upon except by a draft or an order signed
either by two members of the Council, and conntersigned by
the Seeretary of State, or by one of his under-secretaries, or
by the assistant under-secretary, or signed by the accountant-
general of the India Office or by one of the two senior elerks
in that department, and eountersigned in the manner preseribed
by the Secretary of State. There should also be a separate
account tor the stocks and property held by the Seeretary of
State for India in Couneil, that is for the securities in the Gold
Standard Reserve, and the Paper Currency Reserve, or any
portion of these reserves which are held in Euglish secarities.
The financial aceounts of India, together with a general state-
ment of the moral and material progress of India, must be laid
before Parliament at oune time or another during the session;
and, by the new practice, are so submitted some time between
April and July, which is a considerable improvement on the
previous practice of submitting them at the fag end of the
Parliamentary Session. But even so, on the finances of Thdia
as a whole, there is no control of any demoeratic nature in or
outgide India. THe accounts that are laid before the Parlia-
ment #re for the financial 'year preceding that l4st completed,
and Parliament wouald scarcely worry itself about revenues
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expended two years back. Evenif it had the time to inferest
itzelf in Indian affairs, all that it ean do is 'to notify to ‘the
Seavetary of State its disapperoval of certain measures. The
ouly serious tempatition to parliament to intervene in Indian
affairs is provided by 5. 2 (3) of the act. The aceounts of the
Secretary of State are to be audited by an independent officer who
mustsubmit an indedendent aceount to both the Houses of Parlia-
ment, and whose appointment is during good behaviour, .The
aunditor spenifies in details in his reports, all sums of mnoney,
stores and property: which are not ascounted for, or have not
"heen appropriated in conformity with the provisions of the
law; and sinee all such reportsf are laid before the Houses .of
I’arliament o there is thus an indireet conftrol over the Seoretary
of State.

As regards the contracts by the Seoretary of State several
points of legal and general importance have to the noted. (1)
Contracts, which by Eoglish law, if made by private individnals,
would have to be made under seal, should be made under the
hand and seal of two members of the Council. (2) For making.
all such contracts the Seeretary of State must have a majority
of votes with him in his Counecil. (3) For contracts so made
the Secretary of State for Indin in Couneil is regarded as a
corporation and may sue and be sued upon these contraets. (4)
Neither the Seeretary of State nor any member of Couneil
is personally responsible for these econtracts. (35) The Seeretary
of State is not in the position of a body eorporate for the par-
pose of holding property which vests directly in the Crown,
thongh he is in the position of a body corporate for making
contracts and for suing or being sued. (6) Thereis a statutary
remedy against the Seeretary of State, which is not confined to
those cases for whieh a petition of right will lie in Eungland;
but it wonld seem that only such suits,—apart from special
statntary provision—may be brought against the Seeretary of
“vtate asare in respect of acts done in the condnet of nnde;tni:q;s
whleh wight be earried on by private individuals without so-.
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vereign powers. (7) Hence a suit or action against the Secretary
of State may sometimes be met by the plea that the act com.
plained of was an act of state. All these points are illustrated
by a few cases given below. '

Acocording to a maxim of the constitutional law of England
the King can do no wrong, and so the subject in Englandhas no
remedy, not even by a petition of right. For a wrong comit:
ted in obedience or professed obedience to the Crown the remedy
is against the wrong-doer himself, and not his official superior,
gince the ultimate superior, the Crown, is not responsible. Even
for a breach of contract the remedy is not by an ordinary
aotion, but by a petition of right, which, since the case of B. vs.
Thomas in 1874, has been allowed in all eases of breach of
contract. In the case of Frith vs. Regina in 1872, Frith, represent.
ing the creditor of the King of Oudh, whose territory was
annexed by the Kast [ndia Company in 1856, sought to recover
the debt by a petition of right from the QQneen as the sueeessor
of the East India Company. It was held that assuming
the East India Company became liable by reason of the
annexation to pay the debt, the remedy of the suppliant was
against the Secretary of State for India in Council, who, under
the aot of 1858, was the suacessor of the Company, and not
the Crown. It was further pointed out that even if a
judgment was given for the suppliant, it wounld be barren
sinee the revenues of England could not be liable to pay the
claim. In the Tanjore case, (Secrefary of State in Council of
India ve. Kamachee Bye Saheba 1856. 13 Moore P.C. 22) a bill was
filed on the Egquity side of the Supreme Court at Madras
to establish a claim as private property to ecertain property
of which the (overnment had taken possession and for an
account. The aots in question were done by a commissioner
on behalf on the Government for taking over the adminis-
tration of the Tanjore State on the death of the Raja without
bpirs., It was held that the annexation was made by the
British «Government as a sovereign power, acting through
ite delegate the East India Company. As such it was an act of
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state to ingquire into the propriety of which no court,—not
oven the Judicial Committee—was oonipetent. Lord Kingsdown
giving judgement in the Privy Couneil in that ease remarked :
“It is sufficient to say that even if a wrong has been done, it is’
a wrong for which no municipal court can afford a remedy."’
The principle was slightly diffrent in Forester & others va. the
Secretary of State for India in Council. There the Government
of India had resumed the property of Begum Sumroo on her
death, and the legality of that act was guestioned by her
heirs. It appeared thatthe Begum was not quite an independent
sovereign at the time of her death, but a British subjest. Henos
the annexation of her estate was not the annexation by arbitrary
power of the.territories of one sovereign power by another, but
the resumption, under colour of legal title, of lands previoasly
held from the Government by a subjeot under a partieular tenure,
on the alleged determination of that tenure. The guestions in
that suit, therefore, were regarded as cognisable by a munieipal
vourt. The facts in Dhulip Sing’s case were very nearly the same
as in the Tanjore case, and the same prineciples were upheld.
(8al voman 8. the Secretary of State for Indin in Council, 19065,
I. K. B. 613).

Apart from the acts of state, the Secretary of State as a
corporate body is able to sue and he sned in respect of eon-
traots; but in contracts of serviee regard must be had also to the
principles regulating the tenure of a servant under the Crown.
In the case of Jehangir M. Cursetji vs. the Secretary of %
Sor India in Council (I. L. B. 27 Bom. 189) the plaintiff Fﬂ S
Huzur Deputy Uollector of Poona, and for certain acts done
by him he was censured by a resolution of the (Government of
Bombay, dated 6th November, 1899. This censure was constriied
by the plaintiff into a defamation, and he sued the Secretary
of State for the same. It was held: (a) that the Governor of.
Bombay and the members of his Council are exenipt by law
from the jﬁrisﬂictiou of the High Court of Bombay fox aets
«done in their public capacity. Hence no action lies agafnst the
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Secretary of State in respeet of such acts. (b) The Seeretary of
State could only be sued in respeet of those matters for which
the East India Company could have been sued, i. e. matters
for which private individuals and trading eorporation counld be
sued and those matters for which there is express statutary pro.
vision. No suit would lie against the East India Company in
respect of acts of state, and so no sunit lies against the Seoretary
of State for sueh matters. (¢) The plaintiff was a publie officer,
whose employment was one which could only be given to him
by the sovereign or the agents of the sovereign. Such publie
servants hold their office at the pleasure of the sovereign, being
liable to dismissal at his will and pleasure, if that power is not
limited by statutary provision, as for instance.in the case
of the members of the Council of India, The power of dismis-
sal includes all others powers of censare or reprimand.

"* We may, at the cost of some repetition, but for thesake
of elearness, sum up onece again the position of+the Secretary of
S‘f'.ate in respect of econtraets as follows:—

. For the purpose making contracts the Seeretary of State
is & body corporate-or in the same position as a body eorporate,
though he is not such for holding property. Such property,
as would have formerly vested in the East India Company, now
vests in the ‘Crown. [ Kinlock vs. the Secretary of States in
Council 1880, L. 8. 15 (h. D.] The debts due to the Secretary
of State in India rank in priority of all other debts. There is a
statutary remedy provided against the Seeretary of State, and
that remedy is not confined to those eases for whish a petition
of right would lie in England. But, apart from speecial Statn-
tary provisions, the only suits which eould have been brought
against the East India Company, and which can now be brought
against the Secretary of State in Council, are suits in respeot of
aets done in the conduet of undertakings which might be carried
on by private individuals. Henece if an act complained of was
an - aet done by Secretary of State in the exereise of the sove-
reign power of the Crown, and on behalf of the Crown, no
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couart of justice would have juri,adiction'to try that case. In
snits or actions against the Secretary of State for breach of
sontracts of serviee, regard muyt also be had to the prineiples
regnlating the tenure of servants under the Crown. And the
liability of the Seeretary of State in Couneil to be suned does not
deprive the Crown of its privileges by virtneof its prerogatives.

Before commencing an action agaiust the Secretary of State
notiee of 2 months must be given according to 8. 80 of the
Civil Proeedure Code of 1908,



CHAPTER III. .
The Governor-General in Counecil.

33. BSubject to the provisions of this Act and rules made thereunder, the
superintendence, direction and control of the civil and military government of
India is vested in the Governor-General in Council, who is required to pay due

"obedience to all such orders as he may receive from the Secretary of State.

The Governor-General.

34. The Governor-Gemeral of India is appointed by His Majesty by
warrant under the Royal Sign Manual,

5. Omitted.

The Governor-General’s Executive Counecil.

36. (1) The members of the Governor-General's Executive Couneil
shall be appointed by His Majesty by warrant under the Royal Bign Manual.

(2) The namber of the members of the Council shall be such as His
Majesty thinks fit to appoint.

t3) Three at least of them must be persons who have been for at least
ten years in the service of the Crown in India, and one must be a barrister of
England or Ireland, or & member of the Faculty of Advocutes of Scotland, or
a pleader of a High Court of not less than ten years’ standing.

(4) If any member of the Council, other than the Commander-in-chief for
the time being of His Majesty’s forces in India, is at the time of his appoint-
ment in the military service of the Crown, he shall not, during his continuance
in office ag such member, hold any military command or be employed in actual
military duties.

(5) Provision may be made by rules under this Act as to the qualifica-
tions to be required in respect of the members of the Governor-General’s
Executive Council in any case where, such provision is not made by the fore-
going provisions of this section.

87. If the Commander-in-chief for the time being of His Majesty's
forces in India is & member of the Governor-General's Executive Council, he
ehall, subjegt to the provisions of this Act, have rank and precedence in the
council next after the Governor-General.
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38. The Governor-General shall appoint & member of his Executive
Council to be Vice-president thereof.

39. (1) The Governor-General's Executive Council sIu\U assemble at
guch places in India as the Governor-Guneral in Couneil appoints.

(2) Atany meeting of the council the Governor-General or other person
presiding and one member of the council other than the Commander-in-chief
may exercise all the functions of the Governor-General in Council.

40. (1) All orders and other proceedings of the Governor-General in
Council shall be expressed to be made by the Governor-General in Cuuncil, and
shall be signed by a secretary to the Government of India, or otherwise as the
(iovernor-General in Council may direct and when 8o signed shall not be called

“into question in any legal proceeding on the ground that they were not duly
made by the Governor-General in council.

() The overnor-General may make rules and orders for the more
convenient transaction of business in his executive council, and every order
mude, or act done, in socordance with such rules and orders, shall be treated
a8 being the order or the act of the Governor-General in Council,

41. (1) If any differcnee of opinion arises on any question brought
before a meeting of the Governor-General’s Exeeutive Council, the Governor-
(iemeral in Couneil shall be bound by the opinion and decigion of the majority
of those present, and, if they are equally divided, the Governor-Generalor
vther person presiding shall have a sccond or easting vote.

(2} Provided that whenever any measure is proposed before the Gover-
nor-General in Council whercby the safety, trangnillity or interests of British
Indin, ur any part thereof, are or may be, in the judgement of the Governor-
tieneral, essentinlly affected, and he is of opinion either that the measure pro-
posed ought to be adopted and carried into execution, or that it ought to be
suspended or rojected, and the majority present at a meeting of the council
diggent from that vpinion, the Governor-General may on his own authority and
responsibility, adopt, suspend or reject the measure, in whole or in part.

(3) In every such case any two mombers of the dissentient majority may
require that the adoption, suspension or rejection of the measure; and the fact
of their dissent, be reported to the Secretary of State, and the report shall be
accompanied by copies of any minutes which the members of the council have
recorded on the subject.

(4) Nothing in this section shall e¢mpower the Governor-General to do
anything which he could not have lawfully done with the concurrence of his
couneil,

42. 1f the Governor-General is obliged to absent himself from any
meeting of the conncil, by indisposition or any other cause, the vice-president,
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‘or, if he is absent, the senior n.nembel ¢ther than the Commander-in-Chict
present at the meeting, shall preside thereat, with the like powers ‘as the
Governor-General would have had if present:

Provided that if the Governor-General is 1t the time resident at the place
where the meeting is assembled, and ig not priyented by indisposition from
signing any act of council made at the mceetfing, the act shall require his
signature; but if he declines or refuses to sign it, the like provisions shal]
have effect #s in cases where the Governor-General. when present, dissents

from the majority at 1 meeting of the council.

43. (1) Whenever the Governor-tieuneral in Conneil decliares that it s
expedient  that the Governor-General should visit any part of India
unaccompanied by hig executive council, the Governor-Genoral in Council may,
by order, authorize the Governor-General alome 1o exercise, in his diseretion,
all or any of the powers which might be exercised by the Gdvernor-General
in Couneil nt mecetings of the conneil.

(2) The Governor General during absence from his Executive Council
may, if he thinks it necessary, issue, on his own authority and responsibility.
uny order, which might have been issued by the Governor-General in Council
to any local Government, or to any officers or servants of the Crown acting
under the authority of any lucal Government without previously communicating
the order to the loea)l Government; and any such order shall have the same
force as if made by the Governor-General in Council: but a copy of the order
shall be sent forthwith to the Secretary of State and to the Loeal Government.
with the reasons for making the order,

(3) The Secretary of State in Council may, by order. suspend until

. further order all or any of the powers of the Governor-tGeneral under the last

foregning subsection ; and those powers shall accordingly be suspended as from

the time of the receipt by the Governor-Goneral of the order of  the Secretary
of State in Council.

43 (A) 'The Governor-General may, at his dicsretion, appoint from
among the members of the Lugislative Assembly, Council Secretaries, who
shall hold office during his pleasure and discharge such duties in assisting the
members of his oxecutive Council as he may assign to them.

(3) There shall be paid to C:Juncil seeretaries so appointed such salary
as may be provided by the Indian legislature. '
L 3
(3) 2 council secretary shall lcease to hold office if he ceases for more
than six months to be a momberof the Legislative Assembly. :
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Wa'r and Treaties.

4#4. (1) The Governor-Gereral in Counc%l may not, without the express
order of the Secretary of State in Gouucil‘ in any case except where hostilties.
have been actually commenced, or preparations for the commencement of
hostilities have been actually made against the British Government in India
or against any prince or State dependent thereon, or againstany prince or state
whose territories His Majesty is bound by any subsisting treaty to defend or
guarantee, either declare war or commence hostilities or enter into any treaty
for making war against any prince or state in India or enter into lany treaty for
wuaranteeing the possessions of any such prince or state.

(2) 1n any such excepted case the Governor-General in Council may not
declare war, or commence hostilities, or enter into any treaty for.making war,
against any other prince or State than such as is actually committing hostilities
or inaking preparations as aforesaid, and may not make any treaty for guarantee-
ing the possession of any prince or state except on ' the considerationof that
prince or state actually ongnging to assist His Majesty against such
hostilities commenend or preparations made as aforesaid.

(3) When the Governor-General in Couneil commencss any hostilities or
makes any treaty, he shall forthwith communicate the same with the reasons
thercefor to the Secretary of State.

COMMENTS.
Se. 33 4% (both inclusive).
1. Position of the Governor=General.

The provisions of this consolidating Act do not give an
exhaustive statement of the powers of the Governor-General-
in-Council. (1) The powers, for instance, of the Government
of India, as the paramount power in India, extend beyond the
limits of British Iandia. (2) Again the Governor-General-in-
Council, as representing the Crown in India, enjoys all those
powers, privileges, prerogatives, and immunities appertaining
to the Crown, as are appropriate to the case and consistent
with the local legal system. Thus the rule is maintained that
the Crown debts rank in priority of all other debts, or that the
Crown is not bound by a statute unless expressly mentioged
therein. Ganpat Putaya vs. the Collector of Canare (I.°L. 8.
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1, Bom. 7.) West J. said ‘It is a universal rule that the prero.
gative and the advantages it affords cannot be taken away
except by the consent of the Grown embodied in statute. This
rule of interpretation is well established, and applies not only
to the statutes passed by the British, but also to the Acts of
the Indian legislature framed with constant reference to the
rules recognised in England.”” (3) The Governor-General in
Council has also by delegation powers of making treaties and
arrangements with Asiatic states, of exercising jurisdiction in
foreign territory, and of acquiring and ceding territory. It is
not quite free from doubt whether the Crown in England can
cede territory to foreign powers without the consent of Parlia.
ment, though the Crown has undoubtedly the ppwer to make
treaties. Itis admitted thata treaty made by the Crown in
England, if it imposes any financial obligations upon the
British citizens, will not be carried out unlessits provisions are
given effect to by an Act of Parliament. As regards other
treaties involving cession of territory, recent practice has beén
to seek the approval -of Parliament. In India, however, the
power of the Governor-General-in-Council to make treaties
and to cede or acquire territory thereunder has been long since
recognised [Damodar Khan v+. Deoram Kangi, I. L. S. 1 Bom.
367 ; The Taluka of Kotdu Sangani vs. the State of Gondal,'A. C.
1906]. (4) The Government of India, moreover, derive certain
of their powers not from the English Crown, but from the
native rulers of the country whose place they have taken.
Thus the rights of the Government in India in respect of lands
and minerals in India are different from the similar rights of
-the Crown in England. The Governor-General may also be
said to have the great Royal prerogative of pardoning crimi-
nals, though Ilbert says that power is doubted, since it has
"-'not been expressly conferred upon him by his warrant of
appointment. This power is possessed by all colonial Gover-
nors; and the Viceroy, who is a representative of the King-
Emperor par excellence, must be taken to have that power.
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The Code of Criminal Procedure gives power to remit sentence;
and so the question is of little practical importance.

The present authority of the Governor-General in Coun-
cil is thus not the result entirely of Parliamentary enactments.
No doubt the Government of India thave to work under
the orders of the Home Government. Pitt’s India Bill
laid down that the Governor-General could not, without
the express authority of the Court of Directors, or of the Secret
Committee, declare war or commence hostilities except for the
protection of our own territories or those of the allied native
rulers, and subseguent acts have made very little modification
in this secticn; so that even at the present day, the Governor
General cafinot, without the authority of the Secretary of State,
declare war or enter into a treaty for making war against any
state in India, or for gnaranteeing the possession of any such
native state. Again in such matters as the reduction or increase
of taxation, or measures which substantially affect the
revenues; changes in the general financial policy regarding
currency or debt; matters raising important administrative
issues, or involving considerable, unusual or novel expenditure,
the oprevious sanction of the Secretary of State in Council is
required. But when all allowance is made for these, it still
remains true that the Governor-General is the immediate ruler
of the Country. He enjoys powers, as the representative
of the English Crown, as the successor of the great Mughal,
which few Secretaries of State “can control; and besides the
day his opinion can be made to appear as the opimion of the
people of India, the domination of the Secretary of State must
cease altogether. Again the Secretary of State is too far
away from the actual seat of Government to exercise an effec-
tive control over the Viceroy; but for all that, much depends
on the personality of these two entities. Owing to improved
means of communication, it is now easier for the Secretary
of State, if he is a masterful personality, and has a policwof his
own, to make his authority felt. There are several instances

6
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in which even strong-minded Viceroys have had to submit
to the rulings of the Secretary of State, or to resign. In 1870,
there was a dispute between Lord Mayo and the Duke of
Argyll, who was then Secretary of State for India, on the
subject of the Punjab Canal and Drainage Bill which was not
approved of by the latter. There was a hot discussion; but
the battle was not fought to a finish, because of the sudden
death of the Viceroy. There is no doubt, however, that the
Secretary of State would have compelled the Viceroy either
to submit or to resign.

Another controversy between the Secretary of State and
the Viceroy took place during the administration of Lord
Northbrook. The Government of India, owing to, the falling
exchange, passed a Customs Act imposing duties on cotton
goods imported from England. The Secretary of State was
indignant, because his consent had not been previously asked,
and becanse the act was in direct opposition to the views
publicly expressed by him. He censured the Government of
India, who, however, pleaded that the measure was an urgent
one and delay would only mean danger to the trade of the
country. But the Secretary of State remained obdurate, and
called upon the Government of India to reverse their tariff
policy. Lord Northbrook refused, and had to resign; and his
successor Lord Lytton exercising his extraordinary powers
in overriding the Council, the measure was repealed.

Even so late as during the Viceroyalty of Lord Curzon, there
was a dispute between the Viceroy and the Secretary of State
about the relative authority of the Governor-General and the
Commander.in-Chief. Lord Curzon, finding himself over-
ruled, had to resign. And in our own times, the decisions of

the Governor-General in Council on the subject of the Tur-
kish peace, and the rights of Indians in Kenya, were set at
naught by the Secretary of State, who, as a member
of tke British cabinet, was acting in harmony with that
august *body, But the defeat or the resignation of a Viceroy
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only emphasises the powers of the Secretary of State. So
long as these two authorities agree, the Viceroy has a free
hand, but if the Secretary of ,State means to assert himself,
he has so far always been able to bring even the most power-
ful and popular Viceroy to his knees, or compel him to
Tesign.

The Governor-General is an Imperial Officer appointed on
the advice of the Prime Minister, and not on the advice of the
Secretary of State, by the Crown. He is also called the Viceroy,
a title frequently used in ordinary speech; but yet it has
no legal authority, since it has never been employed in any act
of Parliament. The first time that title was used was in the
proclamatign of 1858 which announced, the assumption of the
Government of India by the Crown. In the course of the
proclamation, Lord Canning was referred to as the first Viceroy
and the Governor-General. This title of Viceroy is employed
frequently in the statutes of Indian Orders and public notifi-
cation; and may be regarded as a title of ceremony used
appropriately in connection with the said functions of the
representative of His Majesty in India. He has a salary of
Rs. 256,000 a year.

On his appointment, and during his tenure, the Viceroy is
ex-officio Grand Master of the Indian Orders of the Star and
Empire of India; and on his retirement becomes Grand
Commander of either (G.C.S.1, and G.C.LE.)

The Governor-(ieneral is usually a man who has already
made his reputation in English public life. He is eithera
diplomatist of experience or one who has served as governor
in some of the British colonies.  Thus there have been di-
plomats like Lord Dufferin or Lord Harding; English politicians
like Lords Ripon, Lansdowne, Curzon; and ex-governors of
self-governing colonies like Lords Elgin and Minto. Lord
Reading is an exception, being an English business.man,
lawyer and politician, who had risen to the highest legal and
judicial office before his appointment, and had even served
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as an ambassador extraordinary to the United States during
the war. Though no definite qualifications for this office have
been laid down, it seems to be genmerally understood that
the highest executive office in India shall be given to a man
who has already served his apprenticeship in the service of
the Crown in one department or another, It is also under.
stood in the same way that the Governor-General shall be a
man ‘who has had previously no connection with India. Like
the Secretary of State, he comes to his task perfectly new
and entirely unprejudiced.

Since the transfer of the Government of this country to
the Crown, the only permanent Governor-General, who had
had previous experience of India, was Sir John*Lawrence.
But the case of Sir John stands apart. Even at the time of
his appointment there was a strong opposition to theidea of
an ex-civilian, with all the prejudices and preconceptions of
the service, being appointed to the highest executive post
under the Crown in India. That the opposition was well-
founded is evident from the fact that since the time of Lord
Lawrence the experiment has not been repeated. Among his
successors, Lord Curzon seems to be the only man who has
had any knowledge of the country and its people, prior to his
appointment as Governor-General. Not as a servant of the
Crown in India, but as a traveller and a student, a writer and

' & minister at home, he had gathered information relative to
this country long before there was any chance of the greatest
ambition of his life being realised. Says his historian, “‘Lord
Curzon embarked with an equipment for his task such as few
Viceroys have pdssessed. He had spent nearly one year at the
India Office and three years at the Foreign Office. He had
visited India four times and had travelled widely within its
borders. He knew at first hand the North-West frontier
always an object of deep anxiety.” And yet even in his case
somescritics of his appointment argued that the very greatness
of his qﬁaiiﬁcations disqualified him. The same writer con-
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tinues, ‘‘Reduced to a simple formula, their contention is that
the less a Viceroy-elect knows about India, the better ruler
he would make, provided he hds an open mind and a balanced
sense of judgment. The proposition hardly bears serious
examination, but it is typical of a certain school of British
‘thought. No one maintains that a man] would be a better
admiral, or a better general, or better surgeon if he was
entirely without learning or special knowledge; but the task
of steering the government of India through the vast and
«omplex issues which constantly beset it, is snpposed by these
publicists to be best accomplished by an unprepared man with

a cross-bench mind. India cannot be properly governed upon
sueh theories in these stormy daye. .. ..it is a mistake to think
of a Viceroy as a judicial referee, surrounded by wmen necessa-
rily far more competent than himself. A good WViceroy wiil
initiate as well aw adjudge. The Indian Civil Service is the best
service in the Empire, but its effect upon its members is to kill

initiative in all, save the men of very stroug mdwrdual:ty. _v.vho

rarely rise to the highest placs. 'he Head of the government
must not only decide; he should aiso on occasion lead and

direct; and a Vieeroy who realises that his office is something
more than a Court of Appeal, therefore, starts with a very long
advantage if he has made, as Lord Curzon had made, a serious
and detailed study of Indian questions.”

This long extract is adduced to show that there are two
schools of opinion with regard to the qualifieations of a Vieeroy.
One believes that only sanch men-selected from among the
prominent public men in England-will be a success as Vieeroys
of India, who have had no previous knowledge of the country and
its questions. The other regards only those Viceroys likely to
be the best rulers for a country, with all its maze of racial
and soecial and politieal and economiec problems, each peculiar
to itself,—who have had previous experience of the country and
who have studied its problems. Between these two views the
policy of the Imperial OCabinet has fluctuated, though the,
weight of opinion is in favour of the former course. Driven to
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its logical conelusion, the ideas of the second sehool would lead
to the appointment only of retired Civil Servants of the Crown
in India. It may, however, be safely asserted at this time that
this course will never be adopted, notwithstanding the prece-
dent of a very suceessful Viceroyalty under Sir John Lawrence,
And there are good reasons. Thirty yvears of service in a country
like India leaves a man-however strong-minded he may be-with
strong habits of obedience and of dependence upon others for final
orders. Besides, the sound prineiple of the British eonstita-
tion, whereby the head of even such departments as the Army
and the Navy are civilians without techunical skill or knowledge,
is equally necessary in India; and it is realised, only if the
Viceroy is unacquainted with India. If the ideal of Ministerial
responsibility is ever to be realised in this country, it can only
be if the highest officers of the State are neither pedants nor
experts. The Viceroy is the only man to-day, with the excep-
tion of his Indian colleagues in the executive Council, who
brings the democratic atmosphere of the English or Colonial
public life in the bureaucratic Government of India. A Viceroy
who knows too much about India would never know enough to
make a good chief of a nascent democracy. It is because the
signs of the times have begun to be appreciated by the powers
that be, that the Viceroys are chosen from among English dip-
lomats like Lord Hardinge, or the proconsuls of the great
English colonies. And the latter class of men are by far the
most suitable. The hopes and aspirations of new India can be
encouraged and pguided only by men who have had some
experience of constitutional rule in British democracies
Oyer seas.

We might here add a few words as to the social
rank of the Viceroy. They are usually distinguished men
drawn from the peerage, though we have an exception in tae
case of Sir John Lawrence, who was created a peer after his
ters oj Viceroyalty was over, and of Lords Curzon and
Hardinge who were not peers at the date of their appointment,
but were created such, just before, they left England to take



87

up the Viceroyalty. It is fitting thgt the highest officer of the
Urown in India, the man, who, as his title implies, is a repre-’
tative of the King-Emperor himself, should have a social podi-
tion of his own that would enable him to deal with the
highest and the noblest in the country, on a footing of
equality. In spite of all democratic notions, people would
naturally respect more a man who held a high position in
English Society, -than one who has no social status, and yet
presunies to dictate to the Princes and Nobles of the land.

The idea of the Viceroys for India being selected from the
Royal family of En.glaucl has ‘already been abandoned too long
to require a lengthy consideration. The experiment, however,
of the Duke of Connaught as the Governor-General of the
Deminion of Canada, and of hir son in a similar position in
Africa, is too great a success, judging from reports, not to give
rise to apprehension for a repetition of the same on the Indian
field. The government of this country is a charge vast
enough to tempt the ambition or the imagination of a Royal
Prince. The traditions of constitutional rule of the English
Royal family are long enough to reconcile the radical oppo-
nents of Royal Viceroys of India merely on constitutional
grounds. The days, besides, are long gone by, when reasonable
fears could be entertained of an ambitious and imaginative
Prince of the Blood creating an independent kingdom for him-.
self in India. if once appointed a Viceroy. And yet there are
strong reasons why a Royal Viceroy might be unacceptable
in India under her present circumstances. For one thing the
control of the Secretary of State for India would not be so easy
over a Royal Viceroy of India as over other English gentlemen-
whether peers or commoners. The Government of India is yet
an ill-disguised autocracy. The only check on that autocracy
is that of the Secretary of State. If that check should in any
way be weakened, the interests of the people of India might
seriously be endangered. Even if a Royal Prince proves
St'u:ces‘iful in colonies like Canada or Australia, that success
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would be no reason to repeat the experiment, for in the self.
governing colonies democracy is an accomplished fact; the
Governor or the Governor.Gegeral .is only a constitutional
monarch who can never do wrong, because he never does
anything save through his constitutional advisers. In India
democracy has still to grow, and the Viceroy can do much
more than we are apt to think to prumote or retard that
growth. Besides, public criticism of Royal personages is
bound to *be moderate, And the Indian people—above all
others-are likely to carry their moderation in this respect to
extremes. At the time, therefore, when high hopes are
entertained in all quarters for a new, healthy democracy in
India, it would be most inopportune to appoint Roy.al Viceroys
who quite unconsciously, quite unwillingly, perhaps inspite of
themselves, might lend themselves to stifle or repress the
growth of a new democracy in this old land,

II. The Duties of the Viceroy.

In one of his last speeches in India, Lord Hardinge said
that to his mind the role of the Viceroy consisted in interpreting
. before the people of India the traditions of self-government
of the people of England; and to interpret bLefore the people
of Great Britain—the legal and political Sovereign of of India,-
the wishes and aspirations of the people of this country.
‘Though by law he is vested with the superintendence, direc-
tion and control of the whole government of India under the
order of the Secretary of State, his real functions have well
been summarised in this remark of Lord Hardinge's. The
Viceroy does, no doubt, initiate measures whenever he is
<lever and hard-working as Lord Curzon, or working under
spedial orders from Home as Lord Lytton. But the greater
portion of his daily work consists in supervising, with the aid
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of his Council, the work of the various provincial governments;
and in directing and controlling those departments for whick
the Governor-General-in-Council is primarily responsible,
It would be impossible for him, even if he was capable of it,
to conduct in person the whole administration of this vast
Empire. The actual administration is-and must be-left to the
,various provincial and departmental authorities. He, as the
h;ghest executive officer, with his experience of other peoples
and other Governments, with his broader outlook and un-
prejudiced mind, must be ever ready, if not to initiate, at
least to advise. He must conciliate and placate and harmon-
ise the discordant elements of this machine. He must com-
bine the savoire faire of the diplomat with the constitutional
temperament df the colonial Governor. In a thousand ways
a good Viceroy can fulfil his duties—besides those of actual
government. He must discountenance the rapacity and
turbulance of some members of the ruling race in India outside
the official classes; he must encourage the native princes in
improving their administration, appreciate their efforts as well
as their difficulties, restrain their waywardness and punish—
when necessary—their mis-rule; he must animate the dead
routine of departmental work, impress upon the officials their
duties as servants of the ceuntry where their position has
made them masters; he must elimipnate friction and promote
good-will among the various races of this continent and
above all, undaunted by temporary ebullition of temper,
undismayed by criticism or abuse, uninfluenced by flattery, he
must ever promote the true interests—social and political—of
the new India. All thisis outside government, and yet indis-
pensable to make a good Viceroy a great ruler.
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1I1. The Executive Council of the Governor-General.

The History of the Council.

The Governor-General's Council dates from 1773, if not
from the earliest days of the East India Company’s rule
in India. Under the Regulatiug Act the Governor of Fort
William in Bengal was made the Governor-General of Bengal,
and was given a council of 4 mewbers appointed from England
to hold office for 5 vears. Each of the members had the same
voting power, with the exception of the Governor-General,
who, as President of the council, had a casting vote. The
council of the Governor-General, or to speak in technical
terms, the Governor-General-in-Council, was made supreme
over the uther two Presidencies, which also had each their
own (tovernor-in.council, which considerably hampered the
task of administration; and so, when Lord Cornwallis was
appointed Governor-General, he stipulated that he should also
be made the Commander-in-chief, and that the council should
be reduced to two members. Thus voting as the Commander
in-chief and as the Viceroy, he had two votes, which, with the
addition of the casting vote, gave him supremacy in the
council. However, provision was also made for the appoint-
ment of a Commander-in-chief in cases of emergency; and
therefore, as a further safeguard, the Governor-General was
given the right to overrule his council in cases of emergency.
The number of the ordinary members of the council was
fixed at 3in 1793, and the Commander-in-chief could be added
as an extraordinary member if specially appointed. The act
of 1833 added a special member for legislation, who was
entitled to sit and vote only when the council of the Governor-
General (which from that day becomes the sole legislative
authofity for the whole of British India) met for the
purpose of passing rules and regulations. In 1853 he was
made a full member of the council, i. e. he was entitled to sit
and vote at every meeting of the council no matter what the
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question before the council. This feature of the council
having special members for certain departments was further
extended in 1859, when the disogdered state of the finances of
the country required and obtained a trained financier. In 1874,
the Governor-GGeneral-in-Council obtained the power, under an
Act of Parliament, to appoint another member for the Public
Works Department only if he thought fit. This power was not
always exercised, aund in 1904 the restriction limiting it to
Public Works purposes was removed. In 1905 the Public
Works Department was abolished, and a new Departmeht of
Cummerce and Industry was created, to which was made over
the bulk of the Public Works Department, »iz., the Railway
matters, while Irrigation works were placed under the charge
of the Revenue and Agriculture member. The Commander-in-
Chief under the present Act may be appointed by the Secretary
of State in Couneil as a member of the council. In practice, he
is always so appointed. Before 1905 the Commander-in chief
had no department under him. In virtue of the changes
made in that year, the Military Department of the council
was replaced by the Army and Military Supply Departments.
The former was placed under the Commander-in-chief, who
thus for the first time received the charge of a department.
The latter was in charge of a separate member, who replaced
the member in charge of the Military department. In 1909,
the Military Supply Department was abolished, and the re-
sponsibility for the whole military administration passed to the:
Commander-in-Chief as member in charge of the Army Depart-
ment. Finally, in November 1910 2 sixth ordinary member
was again added to take charge of the newly constituted
Education Department.
At present there are seveun members in the Viceroy's.
council, '
They are :—(1) General Baron Rawlinson (Commander-in-
Chiet).
(2) Sir Basil Blackett K.B.E. (Finance member)
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(3) A. C. Chatterjee, C.I.E., I.C.S. (Education,)

(4) Sir W. M. Hailey X.C.8.1., C.I.E. (Home)

(5) Sir B. N. Sarma (Revence & Agriculture.)

(6) Sir Mian Mahmud Shafik.C.S.1.,C.I.E. (Law).

(7) C. A. Innes C.8.I., C.I.E. (Commerce and
Industry).

For the more convenient transaction of business, the
Governor-General assigns specific departments to special
members of the council. But each member is not therefore
alone responsible for his own department. Macaulay could
refuse to take upon himself the reponsibility of the Afghan
war, because, though he was the Law Member, he did not form
part of the council. But at the present day, the council has a
<ollective responsibility, and this practice of departmental
heads is only for the sake of convenience and to secure
efficiency. Formerly when all matters had to come before the
whole council, some matters had to wait for twenty and thirty
years before a solution could be arrived at, and the present
system goes a great way in securing efficiency.

1V. Qualifications of the Members.

The qualifications of the members acecording to this Aect
are:—(1) Three of them at least must have been in the service
ofthe Crown for at least 10 years at the date of their appoint-
ment. (2) One must be a barrister of England or Ireland or
8 pleader of a High Court of not less than ten years’ standing
or & member of the Faoulty of Advocates of Seotland. (3) No
-ordinary member of the council can be a military officer other
than the Commander.in-Chief for the time being of His Majes-
ty’s Forces in India. If, at the time of his appointment, a
mer.ber is a military officer, he must resign his command; he
<annot be employed in military duties during the tenure of his
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office as member of the Viceregal Conneil. The qualifieations:
of only 4 members are thus laid down by law, so that there is a
diseretion in the appointment of dhe remaining, who may be
chosen for different qualifications. The members are appointed
by Royal warrant and usually hold office for five years.

The presence of Indian gentlemen in the Viceroy’s Couneil
is nmot secured by any legal provision. On the other hand
Indians are not by law debarred from holding these offices.
There is nothing in this Aecf or any other Aot to prevent the
majority or even the entirety of the Council being composed
of Indians, provided of course, they fulfil the requirements
about service ete. And yet till 1910, there was not a single
Indian membsr on the Viceroy’sr Couneil. Said Lord Morley
in 1908, ‘' The absence of an Indian member from the Viee-
roy’'s Executive Council ean no longer, I think, be defended.
There is no legal obstacle or statutory exclusion. The Sec-
retary of State can, tomorrow, if he likes, if there be a vaoanoy
on the Viceroy’s Council, recommend His Majesty to appoint
an Indian member.”” Lord Morley added that he would feel
it his daty to advise the King to appoint an Indian, and Lord
Minto, the then Vieeroy, concurring in, and even suggesting
the step himself, an Indian gentleman was appointed for the:
first time in 1910. The number has since then been inereased
so that we have at the present day three Indian members on
the Vieeroy’s Counecil. But these are all officials acting vollee-
tively and.not at all responsible to the Indian publie or their
elected representatives. Diseretion is given to the Governor-
General to appoint members of the Legislature to the post of
Secretaries to the various departments, but this is only for-
purposes of training, and has not so far been used.
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. Ch-}-netcr of the Counecil,

The couneil thus consists of a number of men who have
-distinguished themselves in the task of administration long
before their appointment. At least three of the members must
have been connected directly with the task of administration
in India; and the others also must in one way or another have
long experience of Indian problems, or special gnalifieations for
some special department like Sir Blackett, They thus form a
body of eminent men of experienceiand reputation, entrusted
with the task of advising and assisting the Governor-General
in the administration of India. The Governor-General is, as
we have seen already, a novice as regards Indian problems,
Hir eouncillors on the other band are admittedly experienced
in Indian guestions. For those unconnected with the (Govern-
ment it is diffienlt to say what is the exact infiluence of the
Governor-(General and his ecouneillors in the actual administra-
tion of India. Arguine on abstaet prineiples, it wonld seem
that in matters of every day rontine, it is not probable that the

jovernor-General would take it npon himself to go against the
considered opinion of his experienced advisers, and espeeially
if that opinion is the opinion of the majority of his eolleagues.
The (fovernor-(zeneral has a right to overrale his Couneil
under certain eircumstances. But it is very doubtful if he ever
feels the need of exercising this extraordinary power. Lord
Lytton did overrnle his couneil in the matter of the tariff
poliey; but that was because he was pledged to carry out the
policy of the Home (Government at any cost. Besides, that
incident was of too peculiar a character to form a valid pre-
cedent. Again Lord Dufferin and Lord Elgin used their extra.
ordicary powers to overranle the counecil on the (uestions of
army inerease and cotton excise respectively; but even so, the
power is resorted to only on rarve oceasions. It is true
the mere disuse of a legal power does not amount to its
abolition; but all the same, it does show its abeyance.
The prerogative of the King in England to veto Bills sent up
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by Parliament, has not been %peelﬁcally abolished by any Aect
of Parliament, and yet almost evem writer on the English
eonstitution takes it for granted that the royal veto is dead.
The prerogative has been in abeyanaep—na far as England is
concerned—for more than two centuries. It must be admitted
that the presenee of such a clause shows, more than anything
else, the absolute,-antocraite nature of the Government of India.
In proportion, however, as the priueiples of representative
Government are extended, bringing in their train the ideas of
responsible government, such powers in the snpreme head of
the (overnment, however closely cireumseribed, would be found
to be incompatible if not altogether useless.

¥1l. The Council at Work.

By sub.clause (2), s. 40, power is given to the Governor-
(ieneral to make rules and orders for the more convenient tran-
saction of business in his executive counecil. This power, first
given by the Indian Couneils Aet 1861, was utilised by Lord
Canning to introduce some division of work in the Counecil.
Before 1861 every question of administration had to go through
the whole ecouneil, no matter what the department in which it
had originated, because the conneil worked as a eolleetive board,
and left no power to individual members to work each for a
separate department. Under the Indian Counecils Act of 1861,
the provisions of whieh have been ineorporated in See. 40 (2)
of this Act, the Governor-General ean, for the more convenient
transaotion of business, pareel out the work of administration
amongst his colleagnes. By that method ean be secured more
tonvenient as well as expeditious transaction of business,
though the authority of the council as a body is Himinished in
Proportion to the increase in individual responsibility. Eagh
member of the council is thus also the head of a Departnsent.
At the present time business of the (Government of India, it
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may be said, is conduncted in a manner analogous to the Cabinet
edministration prevalent in England. The papers regarding
any subject which comes up*for consideration are prepared by
the department concerned, and are first submitted to the mem-
ber in charge of that department. The member passes his own
orders in all minor cases; but in important cases, and especially
in oases which concern more than one department, and where
the two departments differ in opinion, or when it is proposed
to overrule a Provineial Government, the member cannot pass
final orders by himself. Such eases are, therefore, referred to
the Governor-General. He may pass final orders in consult-
ation only with the member in whose department the question
originally arose. If he concurs with the member in charge,
and the question is relatively a minor one, the usual praectice
would be for the Governor-General to pass the final orders, and
to give the necessary directions to the secretary of the depart.
ment to be worked up into a resolution. Qnestions involving
large issues of general policy, or questions which cannot be
decided without legislation of the Government of India, are
referred to the whole eouneil, and are decided by a majority in
case of a difference of opinion. The conneil usually meets once
a week butf it may meet more frequently. The meetings are
private and the decisions arrived at are always represented as
the decisions of the Governor-General-in-Counecil.

The council is divided into 8 departments. They are: (1)
the Foreign Department, usunally in charge of the Governor-
General himself, (2) the Army Department in charge of the
Commander-in-Chief since 1909, (3) the Home Department, (4)
the Revenue and Agricultural Departicent, (5) the Commeree
and Industry Department, (6) the Edueation Department, (7)
the Finance Department and (8) the Legislative Department.
Bach of these Six latter departments is in the hands of omne or
the other members of the Couneil.
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V1i. The Work of each Department.

The Foreign Department transacts all. business relating
to the foreign poliey of the Govtrnment of India, to the frontier
tribes, and to the Native States in India. It also controls the
seneral administration of such provinees as Ajmer-Merwara,
Coorg, the North-West Frontier Provinee, and British Baluehi-
stan. The Government of India have really speaking very little
econtrol over their external rvelations; and saeh eontrol as they
have is eonfined to the relations with the frontier powers in the
North-West, sueh as Atfehanistan and Persia; and in the North-
East such as Tibet, China and Siam. The Foreign Department
also deals with gunestions of ceremonial, and those relating to
the Indian Owders, the Imperial Serviee Troops, the Cadet Corps,
and the Chiefs® Colleges.

The Home Department is concerned with the work of
general administration, and deals with internal polities, law
and justice, police, hospitals, .pnblic houses, municipalities,
Local Boards and a number of other snbjects, Matters
agelesiastical arve also under this department. As all these
matters fall primarily within the jurisdiction of Loeal Govern-
ments, the work of the Home Department consists chiefly
in controlling and supervisine the Provinecial Governments.
Its share of actual administration is confined to the Government
of the penal settlement of Port Blair.

The department of Revenue and Agriculture, created in
1871 and abolished in 1879, and reconstitnted in 1881, is eon-
¢erned with the administration of land revenne and agrieultural
enquiry, agrieultural means and famine relief. The organisation
of economie¢ and scientifie investigation and of measures of
agrieultural improvement is also in the charge of this depart-
ment. The mere enunciation of its branches ¢. g. the Metereo-
logical Department, the Survey Department, the Civil Veterinary.
Department, the Forest Department, will suffice to show its
multifarions activities. As in the case of the Home Depaftment

7
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the functions here again «are primarily falling within the
jurisdiction of Loecal Governments, and so the functions of the
Revenue and Agricultural Depattment are mainly of a super-
viging and controlling character, Sinece 1905, it has also

received charge of the Irrigation branch of the Public Works
Department.

The Commerce and Industry Department, formed in 1905,
has taken over some portion of the work from other depart-
ments, and is concerned with the questions relating to the
trade and manufactares of the country. If is also the depart-
ment which represents the railways in the council of the
Governor-General. 1f is concerned with the administration
of the Factories, Petroleam, and Explosives Aets. ' Postal busi-
ness, castoms, statisties, printing and stationary:; and every-
thing relating to ports, shipping, and trade generally have been
transferred to this from the finance department. Other fune-
tions directly connected with the trade and under this depart-
ment are the Merchandise Marks Act. [t controls the Post-office
—an Imperial Department under a Direstor-General under
whom are the Provineial Post-Masters—and also the Telegraph
Department. 1t eonsiders all labour qmuestions, including
emigration to foreign conntries, as also to Assam. "The control
of expert mining staff, including inspection of all mines, and
the matters relating to geological enguiries are made over to
that department.

The Legislative Department was formerly a branch of the
Home Department, but was constituted a separate department
in 1869. It is responsible for all matters connected with the
conduct of the legislative couneil of the Governor-General. It
ig also entrusted with drafting of enactments and of pablish-
ing and revising the Statate book. It also supervises the
legislation of the provincial councils, and assists the other
departments of the Government of India with advice on legal
questions aud principles. The Law-member of the couneil is in
charge of some of the bills introduced into the Governor-
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General’s Couneil, and is a membey, and unsually Chairman, of -
the Seleot Committees to which those bills are referred.

The Army Department, fs under the sole ehargé, sinoe 1909,
of the Commander-in-Chief. It deals with all questions relating
to enlistment, pay and promotion of soldiers, volunteers, and
the Royal Indian Marine, and the Indian Medieal Service,
ardnanee and stores.

The Education Department. areated in 1909, deals with all
edncational matters such as the control and establishment of
nniversities and technieal institutions, the grants-in-aid, the
establishment of sehools and their equipment, the extension of
ednecation ete. As all these matters fall within the jurisdietion
of the various provineial governments, the work of the Depart-
ment is chiefly of a supervising and controlling nature,
besides the main question of formulating the edueational poliey
of the Government of India. .

The Finance Department deals with the general admi-
nistration of Imperial Finanee, with gnestions relating to
the salaries, leave and pensions of public officers, and with
sirrency and banking. It supervises and confrols sueh sources
of revenue as opimm, excise, stamps, salt and assessed taxes.
It also administers the Mint, and the Government Treasuries.
One single departiment manages the eivil aceounts of both the
supreme and the provineial governments. At the head of thie
department is the Comptroller and Auditor (General who is
also the Head Commissioner of paper curreney. A separate
branch, ealled the Military Finance Department, is entrusted
with all guestions relating ito the finaneial administration” of
the Army.
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WVIIl. Thg Indian Coupcil and the English Cabinet.

Is the Council a Cabinet? Says Sir J. Strachey : “Although
the separation of departments is less complete than in England,
and the anthority of the member of Couneil much less extensive

and exclusive than that of am English Secretary of State,
the membera of Council are now virtually cabinet ministers,

each of whom has charge of one of the great departments of
Government. Their ordinary duties are rather those of admini-
strators than of Councillors.’”” In spite of the writer’s intimate
experience of the system of the Government of India, if is
diffienlt to aceept the opinion that the Indian Couneil is a
Cabinet in miniature, Apart from the delegation to each
member of a specific department, there is no resemblanee bet-
ween the Council of the Governor-tieneral and the Cabinet of
Western demoeratie countries. On the other hand, the differ-
ences between the two are many and striking. (1) The autho-
rity of a Cabinet Minister in Kngland or Franee is mueh wider -
as Sir John himself admifs-than.that of a Couneillor of the
Vieeroy of India. (2) The publie actions of a Cabinet Minister
in those eountries, moreover, are taken by each Minister by
himself, while the similar aetions of the Counneillors in India
are invariably expressed as being the acts of the collective
entity, the Governor-Gieneral-in-Conneil. (3) It is true that
these Councillors, like the Cabinet Ministers in Kuropean
couniries, are members of the Legislature, apparently pursuing
a uniform, pre-concerted policy, but there the resemblance ends.
The couneillors in India by no means hold their position in the
Couneil, as do the Cabinet Ministers in democratic countries,
because they are the acknowledged leaders of the dominant party
in the Legislature, There are as yet no officially recognised parties
in polities in this eountry. There is also no duty imposed upon
Couneillors to lhold themselves answerable to the legislature
for their acts, and to resign in the evert of their acts or policies
not finding favour with the legislature. (4) Hence though their
aots are expressed to be in their collective names, there is no
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collective vesponsibility. Sir Thomas Holland, it is true,
resigned after the munitions affair, but though he was reported
fo have been advised in that transaction by two of his colleagues,
no other resignations followed. There is also no Prime Mlmatar
in Indm-—nnless, indeed, we take the Vlceroy ‘to be his” own
Prime Minister-as is usual in all eabinets; and even if we take
1he Vieeroy to be hm own prem:et, there is not that ‘bond of
6&ween tht, .prune mnnster and his raapx_g_e_j; _u}pl_lgag\@es in
tingland or_Franee, the bond of ‘identieal opinions on leading
politieal questions of the day and’of sympathetic changes of
politieal fortune. The Vieeroy is a new comer, while his col-
leagnes are all veterans in the service ot India. The Viceroy is
immea.-am's;bly their snperior in social position and theoretieal
powers, and they are his superiors in local knowledge. They
do not, by any means, eome to their work at the same moment,
and leave it also at the same. Beyond the faet that the Viceroy
usually takes eharge of a department of State, and that he
regulates the distribntion of work among his colleagues, there
is really no similarity befween an English Prime Minister and
the Viceroy of India. (5) The English Cabiunet is a body
quite unknown to the constitutional law of England. In other
conntries they have legal existence : but no where has consti-
tutional law invested them with that eorporate eapaeity which
we find in the case of the Executive Council of the Vieeroy.
(6) The faneied rvesemblance to a Cabinet breaks down even
when we look to points werely of detail. Thus the position of
the Secretary in an Indian Department has been comparved to
that of the permanent Under Secretary in England. But there
are important differences between the Indian Seeretary to the
Government and the English permanent (of eourse he cannot be
compared to the Parliamentary) Under - Seeretary of State.
The report of the Royal Commission on Decentralisation says:—

* The Seeretary, as above stated, is present at Couneil meet-
ings. He attends on the Vieeroy, usually once a
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week, and diseusses with him all matters arising in
his department, and he has the right of bringing to
the Vieeroy's speecial, notice any ecase in which hé
considers that His ¥xecelleney’s coneurrenee shounld
be obtained to action proposed by the departmental
member of Couneil. His tenure of office is nsnally
limited to three years'.

In all these respects, the position of the English permanent
Unnder-Seeretary is radieally different, He eannot be present
'a}t Cabinet meetings ; he has no direet access to the Prime
Minister nor the right to appeal against his departmental chief;*
It is thus impossible to regard the Government of Tndia in
the same light as the Cabinet (Government in England. The
principle&v;vbich guide the working of the Indian Council have
been well summarised by J. 8. Mill.

“ The Couneils " he says in his Representative Govern-
ment, ** shonld be consultative merely in this sense,
that the ultimate decision should rest undividedly
with the Minister himself : but neither ought they
to be looked upon, or to look upon themselves, as.
eiphers, or as eapable of being reduced to such at
his pleasure. The advisers attached to a powerful
and perhaps self-willed man onght to be placed nnder
eonditions whieb make it impossible for them,
without diseredit. not to express an opinion ; and
impossible for him not to listen to and consider their
recommendations, whether he adopfs them or not.
The relation whiel ought to exist between n ehief
-and this deseription of advisers is very accurately
hit by the counecils of the Governor-General and
those of the different presidencies in India. As a

*(Sec: 43A. of the Act of 1919, which provides for a Parliamentary Seore-
tary in Jndia; but the provisions of that section have not yet been given effect
to; and we,ure therefore unable at this stage to realize how it will work in
practice,
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rule every member is expeoted to give an opinion,
which is, of course, very vften a simple asquieseence;
but if there is difference of opinion, it is at the
option of every member, and is the invariable
practiee, to record the reasons of his opinion ; the
Governor-General or Governor doing the same. In
ordinary eases the deeision is aecording to the sense
of the majority. The Council, therefore, has a sub-
stantial part in the government, but if the Governor-
(teneral or Governor thinks fit, he may set aside
even their unanimons opinions recording his reasons.
The result is that the chief is, individually and
effectually, responsible for every act of the
s government?"

No apologs is needed to record af length the opinion
of one of the most eminent politieal thinkers of the
last ecentury, who was himself for a long time in the
serviee of the KEast India Company. At the time when
Mill was writing this, however, the couneil was working as a
collective board. each member in which shared equally in every
aect of administration. The distribution of the work of the
vouneil in different departments, each in the eharge of one
member, was introdoced snbsequently. But the prineiples he
has laid down still hold good, [t is even now recognised as a
fundamental prineiple of the (xovernment of India that while
the Governor-General of Indin possesses in the last resort-
power to act npon his jundgment, even against the unanimous
opinion of his eolleagues, he is also obliged to hear the opinion
of his experienced councillors. And those eouncillors have the
right to make known their opinion, not merly =as regards their
particular departments, but on all questions ecoming before the
couneil. On account, however, of the cumbrousness of the
system of eollective working, the practice which prevailed under
the Company was abandoned in 1861, though in form the acts
of the Government of India are even now the acts of the Gov-
ernor-Geperal in Couneil,
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It is impossible, therefore, to accept the opinion that the
Indian Couneil is for all practical purposes a Cabinet like that
of England. Those who are entifled to as wmueh deference as
8Sir John Strachey have declared that the Government of India
i8 even now conducted by a collective board or commitee, in
which every member—even the Vieeroy—has the same powers.
Says Lord Curzon:

“Never let it be forgotten that the (Government of India is
condneted not by an individual but by a committee.®
No important aet ean be taken without the assent
of a majority of that committes. In practice this
euts both ways. The Vieeroy is constantly spoken
of as thongh he and he alone were the (zpvernment.
This ix, of vonrse, unjust to his  eolleagues, who
ave equally vesponsible with himself, and very often
dexerve the eredit which Le unfairly obtains. On
the other hand, it 15 somerimes nnfair to him, for
he may have o bear the cative resvonsibility for
administrative acts or polivies whiel were partiei-
pated in or origivated by them. The Vieces
roy has no more weighi in his council than any
individual member of it. ™
If such a strong willed vuler as Lorvd Cnrzon conld pub-
liely unfier such sentiments, there is every reason to believe
that the growih of departmentalism has by uo means diminish-
ed the impertance of the couneil, or displaced old theories of
Government.

The councillors must be made vesponsible to the legislature
Jointly and severally sinee the admitted goal ot Indian Govern-
ment is respousible Government. The members should only
be allowed fo hold office while they have the conlidenes of the
legislature, and should be responsible to that body, and retire
on a vote of censure or want of confidence by that hody. They
should. be selected only from that party whieh has a majority
in the Lefislature.



IX. The Councils of the Governor=-General and of

the Secretary of State compared.

A comparison of the powers of these two great bodies
shows that.while in theory the counecil of the superior authority,
the Secretary of State, appears to have wider powers, in practice,
the Council of the GGovernor-(General, the man on the spot, must
of neecessity have the more effective powers. (1) It is true the
eouncillors of the Governor-GGeneral may be overrnled by him
in any ecase whenever the tranquillity, safety and interests of
British [ndia, in his opinion, require him to do so, while
the India Council eannot be ovirrnled by the Seevetary of
State in certain specified matters. (2) At the same time, if
must be rememberved that the couneil of the (Hovernor-tieneral
15 not exelnded from any matters whether seeret or nrgent.
(3) Aeain, though the tenure of office of an India couneillor
is definite, and though he is not removeable from office exeept
by a joint address of both the Honses of Parliament, thus
apparently enjoying a more independent position, hie does not
in reality enjoy the same position as the viseregal sounecillor
whose tennrve of office is lass seenre, heeanse the latter is never
confronted by the opposition of a man, with the inflnence and
importance of the Seeretary of State, whenever he differs from
his chief. (4) The Seeretary of State, moreover, in most matters,
ix not bonnd to aecept the opinion of the majority of his
conneil, even when he consults them, while the Vieeroy
must  in most eases abide by the decision of a majority of
his couneil.

The legal liability of the Governor-General and his conn-
¢illors—and of all Governors and their councillors—is very
different from those of the eolonial Governor. For acts done
in their’ official eapacity the Indian Governors and theiy:
“ouneillors are immuune from any liability. They can P no
way be proeeeded against, or arrested or imprisoned before

7a
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thé Indian High Courts. [For certain specified offences, how-
ever, such as engaging in trade on their own account or re-
epiving presents, they may be proseeufed before the King’s:
Bench division of the High Court in London.




45. (1)

CHAPTER 1V.
PART V.
LOCAL GOVERNMENTS,
General.
Subject to the provisions of this Act and roles made thereunder -

) wrery local government shall obey the orders of the Governor-General in

Couneil, and

keep him constantly and diligenily informed of its proceedings

and of all matters which ought, in its opinion, to be reported to him, or as to-
which he requires :information, and is under his superintendence, direction
snd control in nll matters relating to the government of its province.

(3) The authority of a local government is not superseded by the presence

in its province of .thr_-. Governor-General,

i

45 A, (1) Provision may be made by rules under this Act: -

fa)

th)

(d)

for the classificntion of subjects, in relation to the funections of

zovernment, as central and provineinl subjects, for the purpose-
of distinguishing the functions of local governments and’
legislatures  from the functions of the Governor-(teneral in

Council and the Indian legislature ;

for the devolution of authority in respect of provincial subjects

to loeal govermments. and for the alloeation of revenues or other -
moneys to those governmoents :

for the use under the authority of the (overnor-General in
Couneil of the arency of local governmoents in relation to central

subjects, in su far as such agenecy may be found convenient,

and for determining the financinl conditions of such agency; and

for the transfer from among the provincial subjects of subjects

(in this Aet referred to as  *transferred subjects” to the

administration of the Governor acting with ministers appointed
under this Act, and for the allocation of revennes or moneys:
for the parpose of such administration. ’

(2) Without prejudice to the gonerality of the foregoing powers, rules:
mide for the above-mentioned purposes may

(i)

(i)

rogulate the extent and conditions of such devolution, allocation, .
and transfer :

provide for fixing the contributions payable by loeal governmen®
to the Governor-General in Council, and making such confribu- -
tions a first charge on allocated rovenues or moneys ;
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(iii) “provide for constituting a finance department in any province, and
regulating the functions of that department;

(iv) provide for regnlating the exercise of the authority vested in the
local government of a province over members of the public servi-
ces therein ;

(v) provide for the settlement of doubts arising as to whether any
matter does or does mnpt relate to a provincial subject or & trans-
ferred subject, and for the treatment of matters which affect
both a transferred subject and a subject which is not transferred :
and

vi) nake such consequentinl and ‘supplemental provisions as appear
necessary or expedient :

“Provided that without prejudice toany wmeneral power of revoking or
altoring rules under this Act, the rules shall not authorise the revocatiom or
suspension of the transfor of any subjeet excopt with thd sanction of the
Searetary of Btate in Conneil.

(%) The powers of saperintendence, direction, and control over loeal
governments vested in the Governor-General in Couneil under this Act shall,
in relation to transferred subjeets, be oxercised only for such purposes as may
be spepified in rules made mader this Act, but the Governor-Goeneral in- Couneil
shall be the sole judge as to whether the purpose of the exercise of such powers
in any particular case comes within the purposes so spucified.

(4) The expressions * central subjeets™ and “provineial subioets” as nsed
in this Act mean subjects so classificd under the rales.

Provineinl subjects, other than transferved subjeets, are inthis Act referred
to as “reserved subjects.”

Governorships.

4. [(1) The presidencies of Fort Willinm in Bengal, Fort St. George,
and Bombay, and the provinees known asz the United Provinees, the Punjab,
Bihar and Orissa, the Central Provinces, and Assam, shall ench be governed, in
relation to reserved subjects, by a governor in council. and in velation to
transferred subjects (save as otherwise provided by thiz Acet) by the governor
acting with ministers appointed under this Act.

The snid presidoncies and provinees are in this Aet referred to as “gover-
nors' provinees” and the two first namod presidencics are in this Act referred
to as the presidencies of Bengal and Madras.

2) The governors of the said presidencies are appointed by His Majesty
by wurrant wader the Royal Sign Munual, and the governors of the said pro-
vinces shall be so appointed after consultation with the Guvcrnnr-(}enegal.
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(3) The Secretary of State may, if .he, thinks fi, by order revoke ar
suspend, for such period as he may direct, tha appointment of & oa':md.!!muuy
or all of the governors' provinces; and whilst any such order is in force the
governor of the province to which the order refers shall have all the pow
of the Governor thereof in Council.

47. (1) The members of & governor’s executive council shall be sppoinhd-
by His Majesty by warrant under the Royal Sign Manual, and shall he of such
nwmnber, not exceeding four, as the Secretary of State im Council directs.

(2) One at least of them must be a person who at the time of his
appointent has been for at least twelve yoars in the service of the Crown in
India.

(3) Provision may benade by rules under this Act asfo the qualifica-
tions to be required in respect of members of the executive council of the
governor of a province in any case where such provision is not made by the
foregoing pruvisruns of this section

48. Every governor of a province shall uppoint & member of his execu-
tive council to be vice-president thereof.

49. (1) All orders and other proceedings of the governmont of a gover-
nor's province shall be expressed to be made by the government of the provinee,
and shall bo authenticated as the governor may by rule direct, so, however,
that provision shall be made by rule for distinguishing orders and other
proceedings relating to transferred subjects from other orders and pro-
ceedings.

Orders and proceedings authenticated ns aforesaid shall not be called into
question in any legal proceeding on the ground that they were not duly made
by the government of the province.

(2) The governor may make rules and orders for the more convenient
transaction of business in his executive ecouneil and with his ministers, and
every order made or act done in accordance with those rules and orders shall
be treated as being the order or the act of the government of the province.

The governor may also make rules and orders for regulating the relations
between his executive council and his ministers for the purpose of the transac-
tion of the business of the local government:

Provided that any rules or orders made for the purposes specified ‘in this
section which are repugnant to the provisions of any other rules made under
this Act shall, to the extent of that repugmancy, but not otherwise, be void.

50. (1) If any difference of opinion arises on amy question brought
a meeting of a governor's executive council, the Governor in Council ﬁ?;
bound by the opinion and decision of the majority of those present, and if they
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are equally divided the governor or other person presiding shall have a. second

- or casting vote.

' (2)° Provided that, whenever any. measure is proposed before a Governor
in Conneil whereby the safety, tranquillity or intereste of his provines, or

-of any part thereof, are or may be, in the judgment of the governor, essentially
affected, and he is of opinion either that the measure proposed ought to be
-adopted and carried into execution, or that it ought to be suspended or rejected,
and the majority present at a meeting of the council dissent from that
opinion, the governor may, on his own anthority and responsibility, by order
in writing, adopt, suspend or reject the measure, in whole or in part.

(8)+ In every such case the governor and*the members of the couneil pre-
sent at the meeting shall mutually exchange written communications (to be
.recorded at Jarge in their secret proceedings) stating the grounds of their
.respective opinions, and the order of the governor shall be signed h]" the
governor and by those members.

(4) Nothing in this section shall empower a governor to do anything
“which he conld not lawfully have done with the concurrence of his council.

51. If n governor is obliged to absent himself fromn any neeting of his
axecutive council, by indisposition or any other ecause, the vice-president.
or, if he is absent, the senior menber present at the mesting, shall preside
_thereat, with the like powers as the governor would have had if present :

Provided that if the governor is at the time resident at the place where
the meeting is assembled, and is not prevented by indisposition from signing
any act of council mnde at the meeting, the act shall require his signature;
but, if he declines or refuses to sign it, the like provisions shall have effect as
in cases where the governor, when present. dissents from the majority at
meeting of the council.

52. (1) The governor of a governor's province way, by mnotitication,
appoint ministers, not being members of his exccutive council or other officials,
to administer transforred subjects, and any ministers so appointed shall hold
office during his pleasure.

There may be paid to any minister so appointed in any province the same
galary us is payable to & wember of the exceutive council in that provinoe,
unless o smaller salary is provided by lvote of the logislative council of the
“province.

; (2) No minister shall hold office for o longer period than six monthe.
nnless he is or becomes an elected member of the lucal legislature. k

{8) In relation to transferred subjects, the governor shall be guided by the
advioe . of his ministers, unless he sees sufficicnt cause to dissent from their
opinion, in jwhich case he may require action to be taken otherwise than in
accordance with that advice :
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Provided that rules may be made under this Act for the temporary . adminds;
{ration of a [transferred subject where, in cases of emergency, owhg' to &
vaeancy, there is no minister in charge of the subject, by smoch anthoeity: md.
in snch manner as may be pmcc_nbe& by the rules.

(4) Tho governor of a governor’s province may at his discretion appoﬁi-'
froyn among the non-official members of the local legislature, council secretaries
who shall hold office during his pleasure, and discharge such duties in assisting
members of the executive council and ministers as he may assign to them.

There shall be paid to council secretaries so appointed such salary as may
be provided by vote of the legiglative council.

A council secretary shall cease to hold office if he ceagses for more than
six months to be a member of the legislative council.

62A. (1) The Governor- General in Council may, after obtaining an
expression of opinion from the local government and the local legislature
aflected, by notification, with the sanction of His Majesty previously signifled
by the Secretary of State in Council, constitute a new governor's provines, or
place part of a governor's provinee under the administration of & deputy-gover-
nor to be appointed by the Governor-General, and may in such case apply,
with such modifications a<'appear necessary or desirable, all or any of the pro-
visions of this Act rélatinz to governor’s provinees, or provinces undera
lientenant-governor or chief commissioner, to any such new provinee or part of
a province.

(2) The Governor-General in Council may declare any territory in British
India to be a “ backward tract,” and may, by notification, with such sanction
ag aforesaid, direct that this Act shall apply to that territory subject to such
exceptions and modifications as may be pms-:‘.ribnd‘ in the notifieation.

Where the Governor-General in Council has, by notification, directed as
aforesaid, he may, by the same or subsequent notification, direct that any Act
of the Indian legislature shall not apply to the ferritory in question or any
part thereof, or shall apply to the territory or any part thereof sabject to
such exceptions or modifications as the Governor-General thinks fit, or may
authorise the governor in council to give similar directions as respects® any
Act of the local legislature.

52B. (1) The wvalidity of any order made or action taken after the
commencement of the Government of India Act, 1918, by the Governor-General
in Council or by a local government which would have been within the powers.
of the Governor-General in Council or of such local government # thu’.l.ot
bhad not beem passed, shall mot be open to question in any legal
mﬂwmﬂndt‘hatbyrmofmy;lovﬁonol that Act or this Aot or d
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sny rule made by virtue of any such provision, such order or action Jugs
.oeased to be within the powers of the Governor-General in Couneil or of $ifk:
" governmenit concerned,

(2) The validity of any order made or action taken by & governor -actingy
with his ministers shall not be open to question in any legal proceedings on
the gronnq.thnt such order or action relates or does not relate to a trans-
ferred subject, or relates to a transferred subject of which the minister is not

in charge.

Lieutenant-Governorships and other Provinces.

53. (1) The province of Burma is. subject to the provisions of this Act,
governed by a lieutenant-governor.

(2) The Governor-General in Council may, by notification, with the sanc-
tion of His Majesty previously signified by the Secretary of State in Couneil,
constitute a new province nnder # lieutenant-governor,

54. (1) A lientenant-governor is appointed by the Governor-General with
the approval of His Majesty.

(23 A licutenant-governor must have heen, at the time of his appointment.
at least ten years in the serviee of the Crown in India.

55. (1) The tGovernor-General in Council, with the approval ef the
Secretary of State in Couneil. may. by notification, create a council in any
province under a lientenant-governor. for the purpose of assisting the lien-
tenant-governor in the exeentive governmment of the provined, and by such
notification -

(a) make provision for determining what shall be the number (not
exceeding four) aad qualifications of the members of the Coun-
¢il; and

(3! make provision for the appointment of temporary or acting mem-
bers of the council during the abscnce of any member from
illness or otherwise, and for supplying a vacancy until it is
permanently filled. and for the procedure to be ndoptéd in
case of a difference of opinion between a lieutenant-governor
and his council, and in the case of equality of votes, and in the
cuse of a lieutenant-governor being obliged to absent himself
from his council by indispesition or any other cause:

Provided that, before any such notification is published, a draft thereof
shall be laia before each House of Parliament for not less than sixty days
during the gession of Parliament, and if, before the expiration of that time,
an address is presented te His Majesty by either House of Parliament against
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*Mwwpﬂﬁaﬂf.mwm shall be taken
,ﬂ&mt prejudice to the making of any new ‘dratt,

(8) Every notification under this section shall bé laid before both Honiée.
d‘hﬂimantusoonasmybedm it is made.

(3) Every member of a lieutenant-governor’s executive council shall: H:
appetuted by the Governor-General, with the approval of His Majesty.

56. A lieutenant-guvernor who has an executive oouncil shall appoint &
member of the council to be vice-president thereof, and that vice-president shall!
preside at meetings of the council in the absence of the liantamnt—govm

57. A lieutenant-governor who has an executive ommnil may, with t.he
consent of the Governor-Gendral in Council, make rules and orders for more
convenient transaction of business in the council, and every order made, or
act done, in accordance with such rules and orders, shall be treated as being
the order or the act of the lieutenant-governor jn Council, An order made
as aforesaid shfll not be called into question in any legal proceedings on the
ground that it was not duly made by the lieutenant-governor in council.

58. Each of the following provinces, namely, those known as the North~
West Frontier Province, British Baluchistan, Delhi, Ajmer-Merwara, Coorg,
and the Andaman and Nicobar Islands, is, subject to the provisions of this’
Act, administered by a chief.commissioner.

59. The Governor-General in Council may, with the approval of the
Secretary of State, and by notification, take any part of British India under'
the immediate authority and management of the Governor-General in Couneil,
and thereupon give all necessary orders and directions respecting the adminis-
tration of that part, by placing it under a chief commissioner or by otherwise
providing for its administration.

Boundaries.

80. The Governgr-General in Council may, by notification, declare, appoint:
or alter the boundaries of any of the provinces into which British India is for
the time being divided, and distribute the territories of British India among
the saveral provinces thereof in such manuner as may seem enrpedxent subjest:
to these qualifications, namely :— .

(1) an entire district'may not bee transferred from one province to another-

without the previous ‘sanction of the - Crown, signified by u..(.'
Secrotary of Btate in Council ; and

(2) any notification under this section may be disallowed by the Samef
ary of State in Connoil.

8
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- "An alferation in purenance of the foregoing provisions of the mode of
ndminiamtlon of any part of British India, or of the boundaries of any part
of British Ihﬂia shall not affect the law for the time being in force in that
part.

62, The @overnor of Bengal in Council, the Governor of Mad
Counctl, and the Governor of Bombay in Coundil may. with the approval of
the 'Bec;_‘eta.r'y of Btate in Couneil, and by notification, extend the limits of the
towns of Crleutta, Madras and Bombay, respectively; and any Act of Parlia-
ment, leit;tera patent, charter. law or usage leonferring jurisdiction, power or
x'ﬂthoritjr within the limits of those towns respectively, shall have effect within
the limits as 50 extended.

I. The Development of the Provincial Governments
in India.

British India is divided into 8 large provinces and 7 lesser
charges, each of which is termed a Loeal Government. The
provinces are the two old Presidencies of Madras and Bombay,
te which, sinee 1912, has been added the Presideney of Bengal;
the four old Lieutenant-Governorships of the United Provinces,
the Punjab, Burma, and Bihar and Orissa; the Chief Commis-
sionerships of the Central Provinces, Assam, Ajmere-Merwara,
Coorg;and the Penal Settlement of Andaman and Nicobar Islands
With the exception of Burma, which, though brought nnder
the new regime, still remains in name and style a Lieutenant-
Governorship ; and of the North West Frontier Province,
Ajmer, Coorg and the Andamans, all these Provinoces have been
raised to ar egnality of status as governor’s provinces. To
these was added in 1912 the Commissonership of Delhi, when
that eoity was made the capital of the Government of India.
The new Chief Commissionership was a charge created by
separating the distriet of Delhi and the enclave of territory
aroundit from the Punjab, and placing it under the Govern-

ment of India.
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Originally, the three Presidencies of Fort St. George or

Madras, of Fort William or Bengal, and Bombay were centranut
the East India Company, politieally irdependent 6f one’ ano
Though in point of histery Mudras was the oldest of the
India Company’s possessions in India, the aequisition by Chvn
in 1765 of the Diwani of Bangal - Bihar and Orissa from the
Mogul Emperor made the Presidenoy of Fort William the
premier Presideney in India. From 1773 this practical impor-
tance was recognised also in theory, the Governor of Fort
William being made the Governor General of Bengal, and being
given supremacy over other provinees, and over the Governors
of Bombay and Madras. This supremacy of the Governor-
Gieneral of, Bengal was carried a step furthgr in 1785, and was
made permanent in 1833, when the Governor-.General of Bengal
was declared to be the Governor-General of India, though the
same officer was also the Governor of Bengal.

The year 1833 is also remarkable in the history of the pro-
vinees in India, because in that year Parliament permitted the
East India Company to erecta fourth Presideney ont of the terri-
tories acquired by the Company on the north-west frontiers of Ben-
gal, and eomprising a great portion of the modern provinces of
Agra and Ondh. This permissive elause of the Charter Act of
1833 was not earried into exeention till 3 years later; and even
then in a modified form. The tervitories on the north-west
frontier of Bengal were erected into a Lieutenant-Governorship
by notification in the gazette of February 21, 1836. They were
styled the North-West Provinees upto 1901, when, in order fo
distinguish them from the North-West Frontier Provinee, formed
in that year, they came to be known as the United Provinees of
Agra and Ondh.

Another change came 20 years later ih 1853, when the
Governor-General of India was relieved from the immediate
administration of the Presidency of Bengal, and a new Lieute-
nant Governorship was oreated to administer that p;ov"!hee
Here also 8. 16 of the Government of India Act gave power
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to the Court of Directors, subject to the sanction of the Board
of Confrol, to appoint a Governor for the Presidency of Fort
William. Until, however, a separate Governor was appointed
under that Aet, the Governor-(eneral was given power to
appoint &8 Lieutenant-Governor. The Governor-General exer.
eised this alternative power, aud Bengal remained a Lientenant-
Governorship til1 1912, The Governor-General becomes from that
date, both in name as well as in fact, the Governor-General of
India, and not immediately of any particular provinece.

The Punjab, annexed in 1849, was governed first by a board,
afterwards by a Chief Commissioner; and was made a Lieu-
tenant-Governorship in 1859. Oudh, which was annexed in 1856,
was first placed in charge of a Uhief Commissioner; but was
later on merged in the Lieutenant-Governorship of the then
North Western Provinee, and the modern United Provinees
of Agra and Oudh. Burma was the next Lieatenant-
Governorship. In 1862 the Burma provinees were known
as British Burma and were administered by a Chief Commis-
sioner. After the war of 1886 the whole province was styled
Burma, and was raised to thestatus of a Lieutenant-Governorship
in 1897. On their annexation in 1853 the territories of the Raja
of Nagpur were made a separate administration, and placed
under the charge of a Uhief Commissioner in 1861- To them
was added the distriet of Berar oeeded by the Nizam in 1903.
Assam was at first added to Bengal on its annexation in 1876;
but in the same year it was detashed and: placed under the
charge of a Chief Commissioner. In 1905 it was combined
with the short-lived provinee of Eastern Bengal and Assam.
SBeven years later, however, by the decree of the King-Emperor,
the partition of Bengal of 1905 was rescinded. Bengal became
onve more the Presidency that it was before 1833. The provinces
of Bihar and Orissa became a new Lieutenant-Governorship;
and Assam was once more made a separate Chief Commissioner
‘ship. The North-West Frontier province was ereated in 1901
and consisted of the distriots detached from the Punjab, partly



