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% tut}bn can be 'worked if it is to remam hable to 4
‘succession of shocks ~ which must deprive transferred
: Macts of the funds necessary for their administration.
wholesale rejection of graats forms no part_of the
.aEmﬁsh political system; and this is no doubt, the réason
why Mr. Banerjee has been ‘unable to find Enzlssh )
precedents ; but he may rest assured that, if the practice
became common, steps would promptly be taken to
prevent-its recurrence. s
e discussion is, however, possible without a healthy
i &erenee of opinion ; and I can recommend Mr, Banerjee’s "
“Book with confidence to the rising generation of Bena‘al,
ith whom the rightful guidance of the future of then'
try rests,

EVAN COTTON.
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. EXTRACTS FROM THE PREFACE TO =
” THE FIRST EDITION

Tm! obJeCt ,pf this book: is to describe the preleﬂt
Constitution of India, with specx;l reference to its workmg
since its inauguration. b .
L pave attempted, as far “as possible, to treat. the‘
‘subgect in an impartial and scientific way. I have nqt, 2
| .‘ owever, hesitated to express my own views on undecn}cd )
$50ints of law, in the hope of eliciting expressions of opinion _'
“from others who are more competent to judge of them
'f" han myself Nor have I refrained from pointing out. w’hat

g .Austraha and South Africa. Another point which I ﬂhmﬂﬁ j
' like my readers to keep in view, is that this book treats of
“the existing Constitution of India and not of its Administ
iﬁon. . The foregoing statement will, I hope‘ 1
‘explain the general scope and plan of the work. .
e * : P ®
o | take this opportunity of &
R Al Hartog. c.x.n., V1 -

pteparauoﬂfamd pubhcatlon ofthisébookt. Ilgstvg,' :
gaged on it, always en:oyadhia gmuine ~w~
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CHAPTE:
INTRODUCT!

THE SALIENT FEATURES OF THE INDIAN CONSTITUTION

F The Indian Constitution mainly ¢ written > and documentary—Its
basis—Conventional elements in it—Comparison with the Constitu-
& tions of England and the United States—Its generally ¢rigid”’

. character—Indian legislatures ‘ non-sovereign law-making bodies ’—
| Power of the Indian Courts—Comparison with the Union of South
Africa—The Constitution as yet unitary and not federal—Comparison
. with the United States and Canada—How it came to be unitary—A
« forecast about the [uture form of the Government of india—The pro-
visional character of the present Constitution of India.

| The Constitution of British India, * whereby we mean
E | the body of rules and principles rélating to its

The indi o AR A :

' o:,&,:,:n fundamental political institutions, is mainly
'i'ilt'.‘"en, ‘written’ and documentary. Its basis is an
wr

and docu- . €nactment of the British Parliament, namely,
t:“l:;:{; the Government of India Act,? and the Rules #
*  made thereunder. There are no doubt some

-

e

1 ¢ The expression British India shall mean all territories and
places within Her Majesty’s dominions which are for the time being
governed by Her Majesty through the Governor-General of India, or
through any Governor or other officer subordinate to the Governor-
General of India. The expression India shall mean British India,
together with  territories of any Native Prince or Chief under the
suzerainty of [ajesty, exercised through the Governor-General
of India or thre ‘any ‘yovernor or other officer subordinate to the

" Governor-General of India’.—'T'he Interpretation Act of 1889 (52 and
53 Vict., Ch. 63, Sec. 18).— 7hke Imperial Gazelleer of India, vol. iv,
Y pp. 59-60 i iy B
2 5 and 6 Geo. 5, Ch. 6f; 6 and 7 Geo 5, Ch. 37 ;9 and 10 Geo. 5,
Ch. 101 ; and 14 and 15 Geo. 5, Ch. 28 It is the Government of India
Act, 1915, as amended by the Government of India (Amend o
Act, 1916, and as further amended by the Government of India Act,
1919, the Government of India/(Leave of Absence) Act, 1924, the
vernment of India (Civil Services) Act, 1925, the Government of
India (Indian Navy) Act, 1927, and the Government of India (Stgt:uw
tory Commission) Act, 1927. 3 :
? e.g., the Devolution Rules ; the Electoral Rules ; the
\Rul“lx ch. i - 3 1% 3




: I.?:nm constitutional importance. Whatever differences
of opinion may exist among constitutional

writers regarding the exact proportion and political signi-
ficance of the conventional elements in the Constitution of

Under Section 129A of the Government of India Act, where any
matter is required to be prescribed or reguiated by Rules under the
Act and no special provision is made as to the authority by whom

© the Rules are tu be made, the Rules are made by the Governor-
General in Council with the sanction of the Secretary of State in
Council, and are not subject to repeal or alteration by the Indian

-~ Legislature or by any local legislature. All such Rules must
ordinarily be laid before ‘both Houses of Parliament as soon as may
be after they are made, and if an address is presented to His
Majesty by either House of Parliament within the next thirty days on
which that House has sat after the Rules are laid before it, praying
that the Rules or any of them may be annulled, His Md]esty in
Council may annul the Rules or any of them, and those Rules must
thenceforth be ‘void, but without pre]udxce to the validity of
anything previously done thereunder.

1f, however, the draft of any such Rules awe laid, lndw‘ the_

dlrechon of the Secretary ot State, before both Houses of 'al
and are approved by them without modlﬁcathg :
modifications as are agreed to by both Houses, the Ru(ﬁﬁ
made in the form in which they have been approved Che
will be valid without further reference to Parllament.
! e.g., the custom, seldom disre , fixing the tenure p
of certain high officials like the Govemor-Geneval, the m-, the
Lieutenant-Governor and the member of an Executive Coun
five years. This *limitation is not imposed by aaute or by t
instrument of appointment’ (Ilbert, 7%e India, p. 45).
The origin of this custom may be traced to the particular provision
‘of Lord North’s Regulating Act which fixed the tenure of office of
ﬁ:;e first Governor-General and his * Counsellors’ at five yenrs (Cf.
rt).

~ Among other constitutional maxims which have been accepted as

of out Constitution, we may mention here the following :—
(1) ¢ The Ministers selected by the Governor to advise him on
tmnsfemd subjects should be elected members of the I;oghhtive
, enjoying its confidence and capable of leading it *; :
they must resign office when tE:y have ceasad w )
! nﬁdwce of the Council ; and i

tho Finance Act (in "the case of the Oontral .' (
passed annually. 2~ :




| manner as m‘dm laws.” Dicey, Zhe Law of the Consti

. description can legally be changed with the same ea.sep.nd dn the -

% v = s

the truth fto asse_ :
&ngﬂmn ponderance of the * ¥
Constitu- is concerned, our (,onstltggxon reaembles more
f’.‘f,';‘:.'.f'{ﬁ; closely the Constitution of the United States
United than that of Englam which is, to quote the
ey words of Sir Sidney Low,! ‘ partly law, and
partly history, and partly ethics, and partly cﬁéfom, and
partly the result of the various influences |which are mould-
ing and transforming the whole structure of society,
from year to year and one might almost say, from hour
to hour’. ;
The second noticeable feature of our Constitution is its
generally * rigid’ character. * A “ rigid ”’ Consti~
lisgenerally tution’,? says Sir John Marriott,® ©is one which
c;lf::cm_ can be altered and amended only by the employ-
ment of some special, and extraordinary, and
prescribed machinery, distinct from the machinery of

ordinary legislation ’.

' 1 The Governance of England, 1919, p. 4.

The English Constxtutlon says szcount Bryce, is a mass of pre-
cedents, carried in men’s memories or recorded in writing, of dicta of
lawyers or statesmen, of customs, usages, understandings and beliefs
bearing upon the methods of Government together with a certain
number of statutes, some of them containing matters of petty detail,

~ others relatmg to prlvate just as much as to public law, nearly all*qf

them pre-su and mixed up with precedents and customs, and

all of them d with a parasitic growth of legal decisions and,

political ha.blts, apart from which the statutes would be almost

unworkable, or at any rate quite different in their working from

what they really are ’.—Studies in History and Juri. Wﬂﬂlm vol, i,

1901, pp. 7', 1
* Cons itutionéssre classified as ‘ Rigid ’ and ¢ Flexible. "',
‘ A ““flexible ’* Constitution is one nnder which everylaw of eudq

Same manner by one and the same body. . . . A ¢
Constitution is one under which certain laws generally ki
constitutional or fundamental laws cannot be changed in the

pp m-za edition). N vy
J. A gk arriott, Engm» iticd Institutions, p.1
by a5 < £ e -

B e
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s »”l‘he ngidxty of the Indian * Constitution consists in
- the fact tbat it cannot wg legally changed, except in respect
of a few matters,’ either by the Indian Legislature or by
any of the Provincia! legislatures. The Government of
India Act which (together with the Rules made thereunder) .
is, as has been stated above, the basis of our Constitution,
_cannot be repealed except by an Act of the Imperial Parlia-
ment ; norcan it be otherwise amended save in respect of
some of its provisions with regard to which it has conferred
. upon the Indian Legislature a concurrent power of legis-
i lation.® *‘The Indian Legislature* has not, unless express-
ly so anthorised by Act of Parliament, power to make any
law repealing or affecting any Act of Parliament passed
“After the year one thousand eight hundred and sixty and
extending to British India (including the Army Act, the Air
Force Act and any Act amending the same); ... and
. has not power to make any law affecting the authority o§¢
| Parliament, or any part of the unwritten laws or
tution of the United Kingdom of Great Britian and Iré
where{)n may depend in any degree the allegxanee «
: ﬁrson to the Crown of the United Kingdom, or ;
the sovereignty or dominion of the Crown over aay.

© * Purists will, it is hoped, forgive the use of the shor
“ India ’ and ‘ Indian’ foc ¢ British India ’ and * Briti
= See foot-note 3 below,
3 Under Section 131 (3) of the Governmen liof India A
Legislature can aiter or repeul some of t rovisio
mentioned in the fiftn Schedule to the Act. To this ext
admitted, the ‘rigid’ character ot our Constitution has
| Hence we have used the word ‘generally ’ before
- “rigid character ' (page 3). But it may be noted here.
the provisions mentior ed in the Schedule refer to
. cannot heregarded as of any consmuuoual lmporta o€ h
been embodied in the Government of India Act, 7 bec
& lid ating measure. Sce Appe ix L. ;

to the provisions ofith
 Legislature snall consist  of Sov
hcrs, namely, the Councxl of Sta N
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British India.’* Again, ' the local legislature of any pro"‘"“
vince has not power to make any law affecting any Act of
Parliament.’?

The Indian Ilegislatures are, to wuse Prof. Dicey’s
words, ‘ non-sovereign law-making bodies’ ; their

Indian legis- 3 e
latures, powers and authority have been derived from the
s:::eigu’ Government of India Act which constitutes the

law-making \ supreme law of the land, and their laws are valid
bodiss. if they are not inconsistent with this supreme
law,./ As Section 84(1) of the same Act distinctly lays
down, ‘a law made by any authority in British India and
repugnant to any provision of this or any other Act of
Parliament shall, to the extent of that repugnancy but not
otherwise, be void.”® The Courts in India may be called
upon to pronounce upon the legality or constitutionality
of an Act passed by an Indian legislature, Central or
@tovincial. I If any particular piece of Indian legislation is
not within the legal powers of the enactingg
M of authority, it is bound to be treated as void by !
-?'m'::'“ Indian judge) As Prof. Dicey says, ‘ The Courts
(in India) treat Acts passed by the Indian Council"
precisely in the same way in which the King’s Bench
Division treats the bye-laws of a railway company. . . .&
An\Indm.n ibunal may be called upon to say that an Act |
pasaedby the Governor-General need not be obeyed because
it is vnconstitutional or void.’” *‘No. British Court’, he
contmues, ‘ can vive judgment, or ever does give judg_g:ent,’
that an Aet of Parliament need not be obeyed because it is
gnconstim:igﬁal,,.- Here, in short, we have the essential

N

1 The Goyernment of India Act, Sectwn 65.

2 Ibid., Settion BOA (4). * 3
3 See | ‘.tbis: uexion B ' Theé King-Emperor, ¢



--dxﬁerence betWeen subordinate and sov erelgn legxslative
power.’ 1

We may note “here that in respect of consntuuonal
cmpm,on amendment the position of the Pafliament of

with the the Union of South Africa is fundamentaﬂy
Union of

South different from that of the Indian Legislature:
Africa. ~ There the Parliament can change the Constitu-
tion of the Union in the same way as it can amend one
of its ordinary laws. ¢ The only limitation’, says the

Hon’ble Mr. R. H. Brand,? ‘on the complete power of
Parliament over the Constitution is the requirement of a

two-third j (at a joint 51ttmg of both Houses of
arliament) in certain p‘aff’éuiar cases.’? £
“wPHE third feature that we notice in our Constitution is that

? it is'as yet unitary, and not federal. ¢Federalism means,’

x>

5 _V' ; 3 South Africa Act, 1909

_writes Prof. Dicey, * the distribution of the force of tlieState

2 Dicey, 7he Law of the Constitution, eighth edition, pp. d 98.

. The following extract from the judgment of the Judi al ttee
 of the Privy Council (delivered by Lord Selborne) in" A ji hown

as the Empress »s. Burah (and another) case is of sp
‘in this connexion :— a

‘The Indian Legislature has powers expressly limi
“of the Tmperial Parliament which created it, and_ xt
do nothing beyond the limits which circums
But when acting within these limits, it is not in an:
or delegate of the Imperial Parliament, but has, a.nd,
have, plenary powers of legislation, as large, and of th
as those of Parliament itself.” The established Cou
when a question arises whether the prescribed lim:
exceeded, must of necessity determine that qucstxon an.
way in wh:ch they can properly do so, is by looking bo "the fe
the instrument by which, affirmatively, the legislative powers ere
created, and by which, negatwely, they are restricted. what has
been done is leglslatxon within the general scope of the affirmative
words which give the power, and if it violates no expres: condition or .
restriction by which that power is limited (in which cat:gory would,
_ of course, be included any Act of the Imperial Parliameat at variance

" with it), it is not for any Court of Justice hg inguire furthe
enl constructively those co d restriction he
ports, 1879, Calcutta S
‘ The Hon. R. H. Brand, !
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among a number of co-ordinate bodies each, ongmatmg' i
and controlled by the constltutiﬁ;."”Thxs defini-
I:;o?::a' tion is not yet applicable to the constitutional
yet unitary  system that we have now in our country. _»Qgp-
fn:iderna':f gress in the United States has exclusive power
of legislation with regard to certain definite
matters > and it cannot legally exercise any legislative:
jurisdiction over those subjects which have been rese
to the separate States by the Constitution of the country el
Nor can the Federal Executive veto any State
?V';:','.p&':”" iegislation. Thus the State and the Federal
United legislatures are /co-ordinate authorities in the
g:::;;“d United States\/l‘he same principle of exclusive
legislative jurisdiction of the Central and Pro-
vincial legislatures has been accepted as the basis of" the.
+constitutional system of the Dominion of Canada, although,
in respect of the distribution of powers between the Central
and wljwincial authorities, there is a fundamental differens
betweeén the Constitution of the Dominion and that of
United States and, although the Central Government iﬁ
the Dominion can disallow any Provincial Act, which, as we
have stated above, is not the case in the United States. It
is distinctly laid down in Section 91 of the British North
America Act, 1867, that ‘it shall be lawful for the Queen,
by and with the advice and consent of the Senate and
House of Commons, to make laws for the peace, order and
good government of Canada in relation to all matters not
coming within the classes of subjects by this Act assigned
exclusively to the Legislatures of the Provinces; and for
greater certainty, but not so as to restrict the generality of

* Dicey, Law of the amumtan p. 153 (eighth edxtion) } T
f 1 T'he Constitution of the United States. § |
 T'he tenth amendment to dtbe Constltutioki’of the United Sm&
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s t % ) :
t!?é"foregoing terms of this Section, it is hereby declared
that (notwithstanding anything in the Act) the exclusive
legislative authority of the Parliament of Canada extends
to all matters coming within the classes of subjects next
hereinafter enumerated. . . .’

Now let us turn our attention to our own country. As
regards the control of the Central Government over
Provincial legislation, we find that if - the Governor,
Lieutenant-Governor, or Chief Commissioner, as the case

/ may be, assents to a Bill which has been duly passed by a .
Provincial Legislative Council, ¢ he shall forthwith send an
authentic copy of the Act to the Governor-General, and the
Act shall not have validity until the Governor-General has
assented thereto and that assent has been signified by the
Governor-General to, and published by, the Governor,
Lieutentant-Governor or Chief Commissioner,/2 It may b
noted here that though the Dominion Government in €anad

1 disallow a Provincial legislation, the assent @f th
gvernor-General there is not required (except in cas
of ¢ reserved ’ Bills) for the validity of a Provincial Aci B

R

1 Cf. Section 92 of the British North America Act, 1867,

‘ The Dominion parliament and the provincial le tures are
sovereign (?) bodies within their respective constitutional limits.
While the Dominion parliament has entrusted to it a jurisdiction -
over matters of national import, and posse:sses besides a general
power to legislate on matters not specifically reserved to the local
egislatures, the latter nevertheless have had conferred upon them
powers as plenary and ample within the limits prescribed by the
constitutional law as are possessed by the general parliament —
Sir J. G. Bourinot, Constitutional History of Canada, p. 136.

® The Government of India Act, Section 81.

3 British North America Act, 1867, Section 90. ¢

Whatever departures from the principle of federalism e
in the Constitution of Canada, are due to the fact that the

tion is not stricély federal. It has a ‘ unitary bias’. As My, Egerton
uts it, < The British North America Act is further notesworthy as
geingn eral Constitution to a extent ‘idrafted by metn who
were in favour of leg'islativvg;?;n'.—Fed&mﬁaﬂ nd. A /nions
within the British Empire, p. 39. See in this connexion Sir Jebn
Marriott’s Second Chambers, pp. 150-151. ' S

e
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As regards the scope of legislative authority, tho ;
< the local legislature of any province has power, subject
to the provisions of the Government of India Act, to make
laws for the peace and good government of the territories
for the time being constituting that province,” ! yet it is
-especially laid down in Section 65 of the Act? that ¢ the
Indian Legislature has power to make laws for all persons,
for all courts, and for all places and things, within British
India. . . .’ Besides, the local legislature of any province
may not, without the previous sanction of the Governor-
‘General, make or take into consideration certain laws
enumerated in Section 80A (3) of the Act.

¢ Unitarianism’ implies the concentration of the powers
of Government in a central authority and this concentrat:on
exists in our system of government to a pre-emment degree,
as shown above.® This Justlﬁes our characterizing our|
present Constitution as unitary. *\/
haps it will not be out of place to mention here that

the present unitary character of our politxcal

‘:’::"t:’ < systerh is the inevitable result of the operation

unitary. of certain forces from so far back as 1773.
ﬁ Before the passing of the East India Company

Act of 1773 (commonly known as the Regulating Act), the

Presidencies of Bengal, Bombay and Madras, which were,

in each case, administered by a President or Governor and

a Council composed of servants of the East India Company,
“ were independent of ‘each other, and each Government

5“

1 The Government of India Act, Section 80A. X
2 j.e. The Government of India Act. 7"~~“*‘ﬂ'§f
2 That Clause 2 of Section 67 of the Government of India Act for-
* bids the introduction into either chamber of the Indian Legislature
~of any measure regulating any Provincial subject (which is not
subject to legislation by the Indian Legislature), or repealing or
: Provincial A@l;. without the previous sanction of
,+ does 1 any way invalidate our proposi-
1 titutlon ‘unitary.
5 ?hmaylf& here Sectnon 84 (z) of the
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" was absolute within its limits, subject to the distant and

intermittent control of the Directors at Home. But the

' need for a_common policy in the face of foreign enemies
- was apparent ; and when the disorder of the Company’s

s

finances and suspicions about the fortunes amassed by its
servants in India drove Parliament to intervene, it was
wisely decided to create one supreme Government in the
country.”! In order to ensure this the Act of 1773
provided for the appointment of a Governor-General and
four counsellors for the government of the Presidency of
Fort William in Bengal and further declared that the said
Governor-General and Council, or the major part of them,
were ‘to have power of superintending and controlling

the government and management of the Presidencies of

‘Madras, Bombay and Bencoolen respectively, so far and in

so much as that it should not be lawful’ for the Govern-

~ ments of the three Presidencies to make any orders for

commencing hostilities, or declaring or making war, ag‘inst,;n
any Indian Princes or Powers, or for negotiating or
concluding any treaty of peace, or other treaty with any
such Indian Princes or Powers, without the consent and
approbation of the Governor-General and Council, exi

in such cases of imminent necessity as would render it
dangerous to postpone such hostilities or treaties until the
arrival of their orders, and except also in such cases where
they had received special orders from the Company.? A
President and Council acting against these provisions were
liable to be suspended by the Governor-General and
Council ; and they were directed to pay due obedience to .
orders emanating from the latter authorities.® Thus the
first step towards centralization was taken in 1773,

1 Report on Indian Constitutional Re!ams, para. 37.

2 The East India Company Act, 1773 (13, Geo. 3, Ch. 63),
Section 9. P. Mukherji’s Conshlutwnal Documents, vol. i, p, 22,

3 Jbid. o
- &
L s
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The next step towards establishin lized t{
. of government in India was taken in 1784. The East
India Company Act of that year (commonly known as
Pitt’s Act) authorized the Governor-General and Council of
Fort William to ‘ superintend, control and direct the several
Presidencies and Governments (then existing or thereafter
to be erected or established in the East Indies by the
United Company) in all such points as relate to any transac-
tions with the Country Powers, or to war or peace, or to the
application of the revenues or tforces of such Presidencie§
and Settlements in time of war, or any such other points as
would be, from time to time, specially referred by the Court
of Directors of the Company to their superintendence and
control.’* The Charter Act of 1793 further emphasized
this ¢ power of superintendence, direction and control’ to be
exercised by the Government of Bengal over the Govern-
ments ofr Madras and Bombay. The final stage in this.
process of centralization was reached with the passing of
the Charter Act of 1833.2 .~
Under this Act the“ Governor-General of Bengal in
Council became the Governor-General of India in Council.
¢ The Governments of Madras and Bombay were drastically
deprived of their powers of legislation, and left only with
. the right of proposing to the Governor-General in Council
| projects of the laws which they thought expedient.”® Thus

1 The East India Company Act, 1784, Section 31. P. Mukherji’s
Constitutional Documents, vol. i, p. 39.

23 and 4 Will. 1V, Ch. 85.

2 Report on Indian Constitutional Reforms, para 57. See the
Charter Act of 1833, Sections 59 and 66.—P. Mukheriji’s Constitutional
Documents, vol. i. ’ ‘

The powers of legislation were however restored to the Governments
of Madras and Bombay by the Indian Councils Act of 1861. But
there were two limitations : (i) those Governments could not make or
take into consideration certain laws'without the previous sanction of
the Governor-General ; and (ii) Acts passed by them could not be
valid unless they had received the assent of the Governor-General
s i . 3 k10
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the Governor-General of India in Council® became the sole
law-making authority in India. Besides, ‘the superinten-
dence, direction and control of the whole civil and military
government of the Company’s territories and revenues in
India’ were vested in him. And it was further enacted
that no Governor or Governor in Council should have the
power of creating any new office, or granting any salary,
gratuity or allowance, without the previous sanction of the
Governor-General in Council. Thus was effected a complete
concentration of all powers in one supreme authority.

Later on, measures were adopted to increase the legisla-
tive, financial and administrative powers of the Provincial
Goyernments ; but the Government of the country just
before the introduction of the Montagu-Chelmsford
Reforms ¢ was one and . . . the local Governments were
literally the “ agents’’ of the Government of India.'? A
great step towards Provincial independence has no doubt
been taken under the Reforms, but nothing has yet been
done, in law and theory, to destroy the unitary character of
our constitutional system.

What form the Government of our country will take in
Aforecast the future, it is extremely difficult to predict
about the now. The problems of the territories now under
:“'t;: form  the rule of the Indian Princes complicate the
Government whole situation. At the same time, one can
of ldla.  pardly think of India enjoying full dominion

ilgﬁ 1acldition to that of the Governor.—The Indian Councils Act,

These limitations did not exist before 1833.— Montagu-Chelmsford
Report, para 63. 4 50
_ * His Council was increased by the addition of a law member not
in the service of the Company. ~This additional member was not’
entitled * to sit or vote in the said council except at meetings thereof
for making laws and regulations,” The Charter Act, 1833, Section 40.
Mukherii’s Documents.

: 2 Report on Indian Cmﬁgdional Reforms, para. 120.
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status with more than one-third of its! area lying outside
the jurisdiction of its'Government. If these Indian States
" are to be given a worthy place in any scheme of reconstruc-
tion of our governmental system, and if their interests and
privileges are to be harmonized with those of the provinces.
of British India, some form of federation is the only
solution.? The provinces of British India may not have
any innate powers of their ownito surrender in a ¢ foedus ’,*
but the same cannot be said of the important Indian States..
Apart from this, there are other considerations to be taken
into account. ¢ Federalism is’ according to a very distin-
guished authority* on Constitutional Law, ¢ an equally
legitimate resource whether it is adopted for the sake of
tightening or for the sake of loosening a pre-existing
bond.” ' In our proposed federation, the pre-existing bonds.
of union between the Indian States and British India will
have to bestightened, and those between the central and
local Governments of British India will have to be loosened..

1 The total area of India is 1,805,332 square miles. Of the total area
British territory -comprises 1,094,300 square miles and the Indian
States 711,032 sauate miles.—Statistical Abstract for British India,
1916-17 to 1925-26.

? “Granted the announcement of August 20, we cannot at the
present time envisage jts complete fulfilment in any form other than
that of a congeries of self-governing Indian provinces associated for
certain purposes under a responsible government of India ; with
possibly what are now the N:tive States of Inaia finally embodied
in the same whole, in some relation which we will not now attempt
to define. For such an organization the English language has no
word, but ¢ federal.” ' — Report on Indian Constitutional Reforms,
para. 120,

‘ A Federation of States— comprising under the name of ‘‘ State »*
each Indian State and each Proviuce of British India— with local
autonomy, given much flexibility aud allowing room for wide
differences in internal governmer t, seems the most likelv form to be
evolved in the ftuture’.—Britain and India from 1599-1919, by
Dr. Aunie Besant ; Work of the Indian Legislatures, p. 236.

Vide also Government of India’s (Home Department) Despatch,
dat:d Simla, August 25,-1911, para. 3.
‘V.Rtﬁort on Indian Constitutional Reforms, para 120.
Bryce, The American Commonwealth (1922), vol. i, p. 351.
i %
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But it must also be stated in this connexion that it will be a
folly to ignore altogether the peculiar position of the Indian
States with their traditions of independence in respect of
matters of internal administration, as it will be unwise to
ignore any longer the insistent demand for ¢ provincial
autonomy ’ on the part of the provinces of British India.
On the one hand, the States represent in a speeial manner
the centrifugal forces in Indian politics. Such forces * may,
if too closely pent up, like heated water in the heart of the
earth, produce at untoward moments explosions like those
of a volcano.”* They may, at least, cause a ‘ harmful
friction ’ and impede the smooth working of the constitu-
tional machinery.? They may also introduce ‘ an element
of instability ’ into the body politic, and may even become
sources of danger in times of internal disturbance or exter-
nal invasion.® On the other hand, it may be urged on behalf
of the granting of provincial autonomy that ‘the energy of
civic life may be better secured by giving ample range and
sphere of play to local self-government, which will stimulate
and train the political interest of the members of the State,
and relieve the central authority of some onerous duties.’*
At the same time, the unity of the political system of the
country as a whole, and also the stability and efficiency of
its Central Government have to be mainteined. Thus India
will have to solve the same problem of the proper adjust-
ment of the centrifugal and centripetal forces in its politics,
that has been solved by other countries having a federal
system of government. The constitutional history of the
United States of America may provide us with valuable
guidance in solving many of the problems presented by the
Indian States, as well as in determining their status in the

;giee Bryce, Studies in History and Jurisprudence (1901), vol. i,

P
2 tbid , p. 270. s Jbid., p. 270.
* Jbid., p. 294,
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future Constitution of India ; while that of Upper and Lowéﬁ*‘:;
Canada! from 1841 to 1867 may prove an equally helpful
guide in settling the future relations of the provinces of
British India to the Central Government. As Prof. Wrong
said in the course of his lecture? on ‘The Creation of the
Federal System in Canada,” *In Canada, the problem was
for the Union® to get rid of some of its powers in favour of
the provinces, while, in the United States, there was the
opposite problem of getting the separat? units to give up
something, in order to create a central government. In
Canada the central power retained all that it did not give
up, while, in the United States, it was the separate units
which did this. Thus we have the far-reaching difference
in the basis of the two federations. Canada is a single
State, in which the various units have prescribed powers;
the United States is a union of many States, which have
agreed to delegate certain powers to a central authority.’
Thus, there are lessons to be learnt from both these
countries.

he distribution of powers in our proposed federation
will be as in a federal constitution. The Central Govern-
ment with its organsreconstructed on a basis érent from
the present, will be in charge of those affairs of State which
will be of common interest to all or which will require
uniformity of action; while the provincial and ¢ State’
Governments will enjoy corlnplete autonomy in respect of
the affairs of local interest. It may be desirable to vest in
the federal executive, as in the case of Canada, the power of

* See Kennedy, 7he Constitution of Canada (1922); Chs. 13 and
17-19; see also 7he Federation of Canada (1917), Oxford Univer-
sity Press. »

* Delivered in the University of Toronto in March, 1917, See ZVke
Federation of C2yada (Oxford University Press), p. 24.

" It means the legislative union of Upper and Lower Canada under
the Imperial Union Act of 1840 (3 and 4 Victoria, c. 35). This Union
was replaced by their federation along with two other provinces
under the British North America Act, 1867. ;

i 3 A
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dtsallowmg provincial (or State) legislation, %ﬂ%‘h it.
' must be understood from the very beginning that this power

o of disallowance must-be-exercised with great care and

ution. } Such a constitutional provision will act as a poten-
tia‘._l.check on disruptive legislative activities on the part of
local legislatures. Besides, it will be quite in keeping with
the traditions of the centralized system of Government that
has hitherto obtained in British India, as also with the '
implications of the suzerainty which the British Crown has
so fagclaimed and exercised over the Indian States. ‘Thus
ourxa is that though our future Constitution should be 3
federal in form, it should have a ¢ unitary bias™)

Addressing the members of the Indian Legislature on
August 20, 1925, Lord Reading, as Governor--seneral,
made the following observation! in the course of his
speech :(—

¢ There are many in India at the present moment who .

hold the solution lies in Provincial autonomy. The priaciple

‘_‘:that 1ncal affairs should he administered by Local Govern-

ments is one that commands general acceptance. . But if we
are to avoid disintegrarion—a danger that the history of
India constantly emphasizes—there must, in my judgment,
be a strong Central Government capable of exercising a
legitimate degree of supervision and con.rol. The relations
of such a Government to a number of so-called autonomous -
Provincial Governments have not yet been thought outs. It
can scarcely be contemplated even by the most ar@ut'

vfmndn of Provincial autonomy that there should ‘be nine

| or more, and as some contend many more, separate and

independent Provincial Governments entirely free in all
directions from supervision and control. Before any scheme
of Provincial autonomy could be established, (he func*mns
that should be entrusted to them and the degree of supers
A Leéislﬁﬁve- Assembly Dél;a;tes, vol. vl,“19?5, p .14., yo

; e



INTRODUCTORY

vision and control to be exercised over them must be
explored with patience.’
The solution that we haVe suggested above should satisfy P
" him as well as those who think like him about the feasibilit ““;
of Provincial autonomy, or entertain honest doubts as
the possibility of success of federalism, in India, because
it will meet all legmmate requlrements of both union and
separation.

This general survey of the political system of British
India will remain incomplete if we do not ngtice

The provi- here two other peculiarities of our present
:l.:::r' :}" Constitution—its eqs{entially provisional character
the present. and its elasticity. ‘The scheme of goverg_ment
‘j;‘;';f,‘,';“’“ # which was embodied in the 'Govemment of India
Act, 1919 was devised by its authors to meet the
requirements of the period of transition from bureaucracy
to responsible government—the goal of British policy in
India. Foz a long time the people of India had been insist-
ing on having an effective voice in the administration of
their own country and in the shaping of. its destinies. The
Great War and India’s participation in it, the re ion in
Rnssag and the overthrow of autocracy there, the speeches
of Enghsh and American statesmen proclaiming the nght
of all nations to self-determination,—all these gave a nﬁ‘
' impetus to those political asplranons of _;ngwlgg_x_a__g“ pegple, _
‘It, (therefore, became very necessary to grant them
arpolx tical rlghts without further delay. But there
rs again who had to be reckoned w1ty the
tives of vested interests as well as those who

honestly believed in the danger of haste in liberalizing the
Indxan polmca.l institutions. The Government of India Act
of QQ was an attempt to please both these classes of
mople heidmg more or less coqﬁlctmg views. Natlltﬂb
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of a newly awakened nationalism and the warnings, not
always prompted, however, by disinterested motives, of
~ those who preferred experience to theory and were therefore
afraid of anything new and untried. The result was a half-
way-house arrangement between autocracy and popular
g_’bjr?ﬁxment This will explam some of the anomalies n
our present constitutional system—especially the curious
structure of government, commonly termed dyarchy,
prevailing in the major provinces. This will also explain
the continuance of an irremovable and irresponsible
Execuhve in the Central Government and the creation of a
Central Legislature with two Chambers, each having an
elected majority, which, impotent to influence the course of
administration of the country effectively, express their
resentment in violent and bitter criticisms and, sometxmes
in a policy of obstruction.
. In regard to the elastic nature of our Constitution, it may
' be enough here to state that, if necessary, many, important
alterations in the constitution may be effected simply by
. means of rules framed under the Government of§India Act,’
' without the necessity of any Parliamentary enactment.
The Act has outlined ! the main features 'of the constitu-
tional changes introduced by it, but has left these changes
to be worked out in detail in the form of Rules to be made
under its authority.2 As Sir Courtenay Ilbert says, the

s :5, it &
"% See Chapter XXI in this connexion. *'“' '
2 ¢ This plan has been adopted again and again in hglslaﬂon
with reference to the Government of India. It is the only plan which
secures elasticity and a Bill of reasonable dimensions, not overloaded
- with detail. The existing (1919) law as to voters’ qualiﬁcations and
elections in India is not embodied in any statute. and any attempt to
regulate such matters by statute would involve very long and compli-
cated provisions, which, once incorporated in the statute, could not in
the ordinary course be amended except by the slow and difficult
} of further legislation. JIt must, moreover, be reeogniﬁ&that
) ‘Mn provides for the introduction of new constitutional for.
ly devised to fit the conditions of a transitional stage. Elas
therefore essential, so as to admit of detailed arrangemexaq%ﬂn‘
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Constitution ¢ owes its elasticity mainly t:)‘an extensive use
of what has sometimes been called delegated legislation,
legislation not directly by Parliament,_ but by rules and
orders made under an authority given by Parliament.’?

With these few introductory remarks we pass on to
make a detailed study of our constitutional system.

worked out in the light of experience on the basis of the general
scheme outlined in the statute. The process of development would
be seriously embarrassed if the whole system were made rigid at the
start. It is also necessary to bear in mird that on some important
matters different provisions will be required in different Provinces’.—
Memorandum by the Secvetary of State for India on the Gavernment
of India Bill, 1919.
* Ilbert and Meston, 7he New]Constitution of India, p. 28.




CHAPTER 1I

LEGISLATURES—THE INDIAN LEGISLATURE:

THE LEGISLATIVE ASSEMBLY

' The Indian Legislature—The Legislative Assembly : its duration
" ~Comparison with the Lower House in Canada, in Australia and in
South Africa in respect of duration—Composition of the Legislative
A\llembly—Comparnon with the Lower Houses of some other
~ countries—Constituencies_entitled to representation in the Legisla-
‘tive Assembly-—Representation of special interests and communities
in the Assembly—Its nominated members : their terms of office—
_Governor-General and_t —The President and the
President of the Assembly—Their terms d&omce and
— I'he Parliamentary Joint Select Committee on: the ident

—The functions of the Deputy President- ,Nomluatmn

Central and Provmcxal and to
functions. We first take up,
ance, the Central Legislature of -
~as the Indian Legislature. Technicalis
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W’ﬁ/: al duration of every Legislative Asse
- three years from its first meeting ;. but
T.hgfv'e'ql... s‘(‘)'gﬁg;a_'ig-(;lved by the Go: fnor-General
» i‘::’:mo; can also extend its life for a rther peno,*e
thmks it necessary in specxal circumstances.
We may note here, by way of comparison, the posumtgil;,@*f‘:
the Lower House in 'some of the self-governing colonies
of the British Commonwealth. The House bf ‘
‘fv‘:;'l‘,""h":““ Commons in Canada continues for five years
Lower House from the day of the return’ of the Writs for
in Capada, choosmg the House (subject o being earlier
in"Ausfralia P
and in {ssolved by the Governor-General), and no
South Africa Jonger.? In the Commonwealth of Australia
in respect v 5 4 P
of duration. every House of Representatives lasts for three
"= years only from its first meeting ; and though the
Governor-General there may dissolve it before the expiration
of its normal term, he cannot prolong its life.? The normal
duration of the House of Assembly in the Umon of ﬁouth
Afnca is five years, and no longer; but its term may be
earher termmated by the Governor-General th!‘re,‘. as ki
the case of the other two colonies. Thus we find t
unlike the Governor-General in India, the Govemorﬁ"]
General in Canada, Australia and in South Africa has n
'tight to prolong the normal life of the Lower House
those countnes. )

a\ry of State, the Governor-General is be t
3 for its next sess:on.

r

.7“

: _.dw.Act, Sec;wn 63D.
1 orthAcg" ¢l 1567 Sectian.%
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Lez!alatlve Assembly is its composition. It sists at
present of one hundred and fortvﬁvg members
Won of whom one hundred and four are elected and the
Wﬂ!ﬂ" rest are’ nominated. Among the nominated
——— members twenty-six must be officials and one* .
P must be a person nominated as the result of an. election
hﬂﬂ in Berar. The present number of members in the
Assembly has been fixed by Rules? made under the Govern-
ment of India Act, and is in excess of the statutory number
which is one hundred and forty only 3 SThe Act declares

of 1t§members are elected, and, at least one- thlrd of the
other members are non-officials.*

It may be pointed out here that while the Indian Legis-~

/“e . lative Assembly is partly elected and partly

Houses of  NOminated, membership in the House gﬁ__C_om-
some other mons in England or Canada, in the Chamber of

" _Deputies in France, in the House of Represen-
miws in the United States or Australia, or in the House
of Assembly in the Union of South Africa, rest ntirely
_upon election n by the people. ,

- The elected members of the Indian Legislative Assembly
have been allotted to the different provinces as follows :—
Madras, 16; Bombay, 16; Bengal, 17 ; the United Provinces,
16 ; the Punjab, 12; Bihar and Orissa, 12; the Cgﬁt:al

& i
1 Th actually elected, technically a peminee. ’lhc‘:%m
& lon is first elected. by the Leg:slatne Assembly o
iy ». which comprises the Berar Division minus

‘ gluk of the Amraoti District, and is thereafter nominat
ngialative Assembly by the (mvernor-Generul -Tke Berar

s 7%0 Legzdatwc Assemély I*Ixct(mzf‘“
; ber 1, 1926).
ey m Government of India Act, w«m 63
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Provinges, 5; Assam, 4; Burma, 4; Delhi, 1; Aj
Merwara, 1.1 AL
Constituen- Constituencies entitled to representation in

f;ﬁ:;‘;’s‘::, the Legislative Assembly are as shown in the
tation. following table 2 : :
\ o =} i
: s 3 3 m
EIMERE el
Provinces M Els 5| S, 5 | = | Total
» E,g E Q| s g o = 3 4 U]
AR PR
SE|B|3la| BRIA | |ue
e S| g la| & n | & |o
|
Madras 101 3 T4-1 1 v 16
Bombay 7| & 2| 1] 2.8 16
Bengal 6Wb| 3| 1 1 N o
United Provinces. g8 B{-d 1 16 55
Bihar and Orissa. 81 3 1
Central Provinces. 34 X 1 b
Assam g e 1
Burma 1
Delhi e
Punjab ] 3 et ad
Ajmer-Merwara. el [ Mo I
Total ... 47 [ 30| 9 7| 4 2

From the above table it is clear that so far a;

- ‘mw . :

tation of  sentation has been given tothe Muhamm
apists Europeans and Sikhs, and that the



~ Nominated e ————
M::'bm: Governor-General.'

m‘:’e.m m_nfﬁce for...the. durat.mn..ni“thﬁ
Legislative.-Assembly-to-which he is nommated

} official member holds office for the duration of the‘
embly to which he is nominated, or for such shorter
perxod as the Governor-General degermines at the time of
his nomination.? ¢

mbers of the Governor-General’s Executive Council

nominated as members either of the Assembly or of
the Council of State.? They have, however, the right,*
like the Ministgrs in France or in the Union of South
Africa,5 to bt;f;ésent and to speak in either Chamber,
whether members of it or not. Thus they can vote only
in that House of which they are members.
,'ﬁle—Govemor-General is not a member of the Legisla-
1

tive. Assembly; but he has the right of addressing it,

x ”I‘he Legislative Assembly Electoral Rule 27,

~ The following extract may be noted in connexion with the
qmnon of nomination :—

‘ In respect of the non-official members to be nominated by the
Governor-General we advise that no hard-and-fast rule should be
laid down. - These seats should be regarded as a reserve in his
hands for the purppse of adjusting inequalities and supplementing
defects in representation. Nominations should not be made until
the results of all the elections are known ; and then they should
be made after informal consultation with the heads of provinces. . .
The officials will . . . inciude . . . also some representation from
~ the provmces' —Report on Indian Constitutional Rcforms, 'b

jhe third Legislative Assembly, there are thirteen official mem
¥ the provinces distributed among them as follo
{’ adras, 2; Bombay, 2; Bengal, 2; the United Provmces, 3.*
ninb 1 Bihar and Onssa, 3% Central Provinces, 1;

k and Berar, 1.— The Indian Year.

) Legldative Assembly*Electoral Rﬁ
a ?:icgon 63E of the Act. q
* sout'm:n& Act, 1909, Section :

AN ; _",.;; : .f,.. 3 ;,i».
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b and ma fcf‘that purpose require! the attendance of Itsﬁ
mem

The’Etesufent of the Assembly had, till the expiration of

e 1 four years® from its first meeting, to be appoint-

The Presi-  ed by the Governor-General, but since then has

: ::';::,{,l;lfe~ been, and is now, elected, subject to the approval*

; of the Governor-General, by the mﬂﬁ?fﬁn

amongﬁs'f'ﬁe’r’ﬁ'B’é'f'é’"""l:ﬁe procedure® of election at present

iSAEEHNOWS. “»Iif, owing to a vacancy in the office of an

elected President,” the election of a President becomes

necessary, the Governor-General must fix a date for the

holding of the election and the Secretary of the Assembly

must send to every member thereof noticg of the day so

fixed. At any time before noon on the day preceding the

appointed day any member of the Assembly may nominate

-

* For instance :

‘In pursuance of sub-section (3) of section 63B of the Govern-
ment of India Act, I, Rufus Daniel, Earl of Reading, hereby reqmre
the attendance of Members of the Legislative Assembly in the -
Assembly Chamber at 1L o’clock on the morning of Saturday,
the 3rd September, 1921.

(Sd.) READING, ':7

Viceroy and Governor-General.

2 Section 63B of the Act. :

3 ‘ Provided that, if at the expiration of such period of four years the
Assembly is in session, the President then in office shall continue in
office until the end of the current session, and the first election of a
I’remdent shall take place at the commencement of the enming
session.’ Section 63C of the Act.

* After Mr. V. J. Patel had been re-elected to the Chair on January
20, 1927, the following message from His Excellency the Govenor-
General was read out to the Assembly by the Chairman :— :

‘ In pursuance of the provisions of section 63C of the Government
of India Act, I, Edward Frederick Lindley, Baron Irwin, hereby signify
that T approve the election by the Legislative Assembly of Mr. Vithd- ;,M
bhai Jwerbhai Patel as President of the said Assembly. i

(Sd.) IRWIN, :
Viceroy and Governor-
i mg‘mslahu; As.mxbly Debates, Jannary 20, 1927. %55' g
83C oy ke ek
<°lﬁﬁilﬁ‘bcgi lrfeanle(rSA- { : o %
7 On, previously, owing to the tion of the term %@?:M-&q&;
atchresxdent the mbly. it s

Ty

i
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 another member for eiection by handing to the Secre-
tary a nomination paper signed by himself as proposer
and-by-a-third member as _seconder. He must state in the
nomination paper  the name of the member nominated and
also the fact that the latter is willing to serve as President,
if elected. :
On the day fixed for election the outgoing President, or, .
if there is no President, the Deputy President or a Chairman
of the Assembly, as the case may be, must read out to the
Assembly the names of the persons duly' nominated,
together with those of their proposers and seconders, and,
~if only one member has been so nominated, must declare
‘him to be elected. If, however, more than one person has
_been so nominated, the Assembly must elect its President
‘by ballot.
)é'i - If only two candidates have been nominated, the candi-
' .date who receives the larger number of votes, is declared
elected, But if the number of such candidates is more than
two and none of them secures at the first ballot more votes
than the total number of votes obtained by the other
i candidates, the candidate obtaining the smallest number of
votes is excluded from the election and balloting continues
. until, by a gradual elimination of candidates securing the
smallest number of votes at each ballot, ‘ one candidate
obtains more votes than the remaining candidate or than
the aggregate votes of the remaining candidates, as the
case may be.’2 If I‘the _election of any member ﬁ the

Ed
* No nomination can be valid unless the person nominated, his
proposer and seconder have, before their names are read out by the -
presiding member, taken the oath, or made the affirmation, of allegi-
ance to the Crown as members of the Assembly.
2 Sub-rule (5) of the Indian Legislative Rule 5A.
It may be noted in this connexion that if at any ballot ‘any of
| three or more candidates obtain an equal number of votes and one of.
them has to be excluded from the election under sub-ruic (s {of the
Indian Legislative Rule 5A), the determination as between th :
 didates whose votes are equal, of the candidate who is to b

e
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Assembly to the office of President is not approved by the

; 'Governor-General 717 is not eligible for nomination as a
candidate for the same office during the contmuanc‘a of the
same Assembly 1

The Assembly will also have a Deputy President who
will preside at its meetings in the absence of the
President, and who will be elected, subject to conﬁrmatlon
by the Governor-General, by the Assembly from among
its Amembgrs.’ The procedure? of election in this case
is substantially the same as in the preyious case. After
the members have been sworn in at the beginning of each
new Legislative Assembly, the Assembly will elect oné of
its members to be its Deputy President. A member whq-.
wishes to nominate another member for election, must
previously ascertain that the latter is willing to serve it
elected, and hand to the President a notice containing the .
name of the latter. The notice must be signed by him as-
proposer and by some other member as seconder. The
President must then read out to the Assembly the names of
the candidates duly nominated, together with those of their
proposers and seconders, and, if only one person has been
proposed for election, declare him to be duly elected. If,
however, more than one person have been proposed for elec-
tion, the Assembly will elect its Deputy President by ballot
in the same® way as in the case of the election of the Presi-
dent when more than one person is proposed for election.
If there happens to be a vacancy in the office of Depnty

President during the continuance of an Assembly, or if the
Governor-General disapproves the election of a partxcufar

;hl:ll 5be by drawing of lots.’— Sub-rule (6) of the Indian Leglslamve»
ule
*'Sec. 63C. (2) of the Act.
V .S.0. 5. See also Legislative As.mnbly Debates, vol. ix, pt. 1,
1927, 7, PP 181 and also 301-303.
~ * A candidate, to be successful, must obtain ‘a ma]ong of the
recotded.,g—L A D., vol ix, pt. 1, 1927, p 302.
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candidate, a fresh election is to be held in accordance with
'thf  procedure stated above ; but it is provided that a mem-
ber whose election has been disapproved by the Governor-
‘General must not be proposed again as a candidate during
‘the life of that Assembly.? 3

There is nothing in the Act to prevent a nominated
‘member of the Assembly, whether official or non-official,
from being elected to the office of its President or its
Deputy President, if he is duly elected by the Assembly and
if his election is approved by the Governor-General.

The appointed President might resign his office if he so
‘wished, and might be removed from office by the Governor-

- “General.? Ordinarily, he was to hold office till the date of

b

[

,thg election of the President under section 63C of the Act.
Thus, though the term of office of Sit Frederick Whyte, the
.appointed President, was to have expired ordinarily early in
1925, he continued, under the proviso® to section 63C (1)
of the Act, in office till August 24, 1925,—the date on
which Mr. V. J. Patel took the Chair at noon as the first
elected President of the Assembly. An elected President
and a Depuwiimm%mifmey
c€asE to be members of the Assembly. They may resign*
office to the Govefnor-General if they like, and may be
removed from office by a vote of the Assembly with the
-consent of the Governor-General

It may not be out of place to refer here to an interesting
.development of our Constitution. In the first election to

_the Presidential Chair, which was held on August 22,

1925, there was a contest® in which Mr. V. J. Patel defeated
his rival candidate, Diwan Bahadur T. Rangachariar by a
‘majority of two votes. The voting was : Mr._Patel, 58 ;
‘Mr. Rangachariar, 56. In the secondselection, however,

1 1.4.5.0.5. * *Sec.63C (3) of the Act.
3 See footnote 3 on page 25.  * Sec. 63C, (4 ) of the Act
= Sec. 63C (4) of the Act. ¢ L.A.D:, vol. wi, 1925,

diis !
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which took place on January 20, 1927, there was no |
contest,’ and Mr. Patel was unanimously elected President
of the third Legislative Assembly. From this fact and
from the speeches? delivered on that occasion congratulat-
mg him on his unanimous re-election to the chair, it may be
reasonably concluded that our Assembly has, following the:
English custom, definitely established a precedent which:
will in course of time ‘develop into a convention that,
normally speaking, it will re-elect its formér President if he
offers himself for electioy]. In England, aljhouzh the
Speaker,” says President Lowell,® * may have been oppe opposed
when first chosen, and although he is elected only for the
duration of the Parliament, 1t has now become the mvanabl&
habit to re-elect him so long as he is willing to serve.”.
Thus, the English convention is that unnl he dies or decides.
to resign, the former Speaker is re-elected unanimously at
the beginning of each new Parliament. Besides, it is also a
custom in Great Britain ¢ to allow the Speaker a walk-over
in his constituency at the General FElection.”* In the
course of their valedictory speeches® to Mr. President Patel
on the closing day of the last session of the second Legisla- 4
tive Assembly, several members had expressed their hope @
that it would be possible for Mr. Patel’s constituency to-g‘
return him to the Assembly unopposed at the ensuing &
general election. This would be, they held, a recognition *
of his services to the country as the first elected Presi
" of the Assembly. It would also be in accordance wi

good English tradition. Their hope was dul : etﬁ
was returned unopposed® by his constituency at tHe neXt

* L.A.D., vol. ix, gt. 1, 1927, p. 10.
* Jbid., pp. 10-13.
Gov

3 The of England, vol. i, pp. 259-260 ; see also |
Mac h’s reant of Parliament, vol. i, ch. x. : |
‘ cDonagh, Pageant of Parlzamenl, vol. i, p. 126.‘ MG |

L.A.D., vol. viii, 1926, \
1%, p. 10
ﬁsm

LD.,, vol. ix, pt
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‘l general election. Both the customs referred to above appear

to us to be very sound and desirable as they help to main-
tain unimpaired the independence, the dignity and the
impartiality of the Chair. We hope that both of them will.
be adopted by our provinces. ‘
The qualities that are likely to make a successful Presi- .

«dent of a deliberative body like our Assembly are many and

of a varied character. The President must combine strict;
'1mpart1ahty with courtesy, and firmness with tact. Besides,
he must have the gift of humour and possess an impressive®

. personality. While in office, he can have no politics. ner

should he belong to any party. In the discharge of his
ckg;ies, he can have no political opinions of his own to guide
him.” On_his way to the chair he must, like the Speaker
of the English House of Commons and ftnlike that
of the American House of Representatives, ‘ dofl! his party

1 Vide Lowell, The Government of England, vol. i, pp. 259-260 ;
also MacDonagh The Pageant of Parlzamenl vol. i, chs. x-xi.

We may note here the following r>b<ervatnons by Viscount
Bryce: —

* The note of the Speaker of the British, House of Commons is his
impartiality. He has indeed been chosen by a party, because a
majority means in England a party. But on his way from his place on
the benches to the Chair he is expected to shake off and leave behind
wall party ties and sympathies. Once invested with the wig'and gown

. of office he has no longer any political opinions, and must administer

ST

| over it

- exactly the same treatment to his political friends and to those who
ha@ been hitherto his opponents, to the oldest or most powerful minis-

‘ter and to the youngest or least popular member. His duties are
limited to the enforcement of the rules and generally to the mainten-
ange of order and decornm in debate, including the selection, when
several members rise at the same moment, of the one who is to carry
‘on the discussion. These are duties of great importance, and his
1;)osmon one of great dignity, but neither the duties nor the position '
olitical power. It makes little difference to any English party
in Par iament whether the occupant of the chair has come from their
own or from the hostile ranks. The Speaker can lower or raise the
‘tone and efficiency of the House as a whole byithe way he presides
but a custom as strong as law forbids him to render.
de even by private advice. Whatever informati
ary law he may feel free to give must be equnny.

|
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colours . . . and wear, instead, the white flower of a neutral
’ polmcal hfe He must always keep in mind that he
is the guardlan of the authority, honour and dignity of the '
Assembly and that he has ‘been chosen to maintain its

< traditions of g&gd order, decorum and freedom of opxmon Y

¢ Wurthermore, the President must possess a sound sense of
} Judgment presence of mind and a power of quick decision.
Ia the execution of his office he must sedulously avoid

? timorousness or irresolution, and hiS one constant en-
dhvour should be to win the confidence of all sections of
the Assembly in the impartiality of his rulings; otherwise,

* it may be extremely difficult for him to restore order when
there will be ¢a clash of wills and tempers ’ in the House.

In this connexion we cannot resist the temptation of quoting

an extract from the speech! which Mr. Patel delivered in
the Assembly as its first elected President. After thanking
the members of the Assembly for electing him to the chair,

« he stated the principles which would guide him in the per-
~ formance of the dntxes of his office. * In.the discharge of
my duties,” he % I shall, I assure you, observe strict
impartiality in dealing with all sections of the Hou_se, irres-
pective of party ."considerations From this moment, I
cease to be a party man. I belong to no party. I belong
to all partiés. I belong to all of you and I hope and trust,
my Honourable friend, the Leader of the Swaraj Party, will
take immediate steps to absolve me from all the obligations
of a Swarajist member of this House, if, indeed, it has not
been done by implication in consequemee of my election
to this Chair. "Misgivings have been expressed in some
quarters, fears have been entertained, that T would not meet
the Viceroy, that I would do this, and that I would do that.

dlsposal of every membu' '—The American Commonwealth (editig
1922) i, p. 140. See also ibid., pp. 140-143, and Munro
eni of the United States, ch. xiv.
? cttw Assembly chalts.. vol. vi, 1925, pp. 36-37.

& i L



“ : T

v THE INDIAN CONSTITUTION

!‘assure you, friends, that [ am going to do nothing of the
kind. If the duties of my office require me to see the
cheroy ten times a day, I am here to do so. If for thé'
discharge of my duties it is'necessary that I should see;:__
every official member of this House, I will meet him. Nonb
need have any doubt about it, and none need have any
i apprehensions about it.’
| Like the Speaker in England, the President mu

¢ abstain from addressing the Assembly except from t
chair in the discharge of his presidential duty,’ and li
him again, he should aim at making ‘ his office a synonym i
for dignity and impartiality.”* He must not therefore take
part in debate like any other member. It may also be
stated in this connexion that it is not desirable that he
should, during the recesses between sessions of the
Assembly, deliver speeches on matters which are, or may
in future be, the subject of political controversy. For if he
“does so, his impartiality will run some risk of being
adversely commented upon./ In short, @ } is tenure of
office, he should so behave both within ithout -the
House that every member might M et that he ever
belonged to any party. In England, even 4t a general
election, says Prof. Redlich,? ¢ the Speaker only offers him-
self as a candidate by written communications @nd refrains
in his election address from touching upon political ques-
tions.” And ‘from the moment of election he discards
every, outward tie that has hitherto bound him to his party ;
he refuses to enter a political club, and, both within the
House and witho®t; abstains from expressing any political
opinion.’”®> When Mr. Speaker Gully’s seat at Carlisle was
unsuccessfully contested in 1895 by a candidate set up by the

-

Redlich, The Procedure of the House of Commons, vol. il,

Procedure of the House of Cmmns vol. ii, p. 133.‘
." pp. 133—134 " 03
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Unionist Party, the former did not make any reference

: politics in his address to his constituency.! ¢ As Speaker of

the House of Commons, * says Mr. MacDonagh,? * he could
- have nothing to say to party controversy. Like his prede-

- cessors, he recognized that a Speaker cannot descend into

the rough strife of the electoral battle, not even to canvass
the electors, without impairing the independence and thqa
dignity of the Chair of the House of Commons.’s .C- jﬁ
The impartiality of the English Speaker is also partly
secured by the observance of a convention® that ° after
resigning the chair he ought not to re-appear in the House
(of Commons) either as one of the Government or as a
private member.’ It is hoped that our President will
establish a similar convention in India after he Wwill have
resigned his office, or decided not to stand for it again.
”e The President has only a casting vote which he must

xercise in the case of an equality of votes.* Ordinarily,
all questions in the Assembly are determined by a
majority of votes of the members present other than the
~person presiding. S In the English House of Commons

- .also, the Speaker nowadays votes only if a tie occurs while

he is in the chair. ' ¢ If the numbers in a division are equal,’
says Sir Erskine May,® ¢ the Speaker, who otherwise does
not vote, must give the casting voice. In.the performance
of this d}ty, he is at liberty to vote like any other-member,
according to his conscience, without assigning a reason ;
but, in order to avoid the least imputation upon his
impartiality, it is usual for him, when practicable, to vote in

y e -
such a manner as not to make the deeision of.the house
A %e:‘ MacDonagh, Z%e Pageant of Parhammt vol i, p. 127.
: léleduch The Procedurz of the House of Commons, vol. ii,

4 Section 63D(4) of the Act.
5 Jbid.

; ; Parliamentary Practice, 12th edition, p; 330.
R : .
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~ final, and to explain his reasons which are entered on the
- journal.’?
i \ft is obvious from what has been stated before that, in
creating the office of President of the Assembly, the
' framers of the Indian Constitution chose? the English
| model for imitation rather than the American; and we
. believe that, in view of the peculiar circumstances of India'
" and the complexity of its political problems, they acted very |
wisely in doing so. ' It would have been most unfortunate’
if the office of President had been, like the American
Speakership, a political one.; And we may add that the prin-
ciples of conduct which have guided successive English
Speakers, and the strict observance of which has made, in
the words of a foreign critic, the Speaker’s office ‘a
synonym for dignity and impartiality all over the Anglo-
Saxon world,’ should be faithfully followed by our
President.

1 Sir Erskine May cites in this connexion the following memorable
statement of Mr. Speaker Addington made on May 12, 1796: —

* Upon all occasions when the question was for or against giving
to any measure a further opportunity of discussion, he should always
vote for the further discussion, more especially when it had advanced
so far as a third reading ; and that when the question turned upon the
measure itself— for instance, that a bill do or do not pass—he should
then vote for or against it, according to his best ju ent of its
merits, assigning the reasons on which such Judgme would be
founded.’ #

We may also note the following :—

‘ The only vote which a Speaker now gives is a casting vote, should
the numbers on each side in a division be equal. It is the custom for
the Speaker to give his casting vote in such a way as to avoid making
the decision final—thus giving the House another opportunity of con-
sidering the questwn-—sqd to state his reasons which are entered in
the 7oumals ’—Michael MacDonagh, 7%e Pageant of Parliament,
vol. i, p. 129 ; see also Josef Redlich, 7he Procedure of the House of
Commons, vol. ii, p. 135.

2 Lowell, The Gaoemment of England, vol. i, ch., xii ; also Bryce,
The American Commonwealth, vol.i, pt.1, ch. xiii ; MacDonagh,
- The of Parliament, vol. i, chs. x-xi ; Munro, The Govern-
m 0 ﬁc United Stales, ch. xiv; May, Parliamentary Practice,

1 lvti llllsedhcl: The Procedure of the House of Comm,
chs, i-ii
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. It is worthy of note here that itis not merely the Pre- il
sident who is interested in upholding the prestige, dignity
and authority of the Chair, but also every section of the
.Assembly/} Any adverse reflection upon the impartiality of
the Chair is liable to be strongly condemned by the House.
In September, 1928, Mr. President Patel gave a certain
ruling on 'a point of order raised by Pandit Motilal Nehru
in connexion with the ‘ Public Safety (Removal from India)
Bill, 1928°. Some official members were dissatisfied with
the ruling, and used expressions in the lobby impugning
the conduct of the President.? This matter having been
published in the Pioneer by its Simla Correspondent, it
was brought to the notice of the Assembly by Pandit
Motilal Nehru.® As a result, strong resentment was ex-
pressed* at the conduct of those officials both by the
President and some leading members of the House.:
The unfortunate controversy was ended, however, by an
important statement® made by Mr. Crerar, Home Member
of the Government of India, on the relations between the
Chair and the House and the Government. In the course of
this statement, Mr. Crerar, as leader of the House, express-
ed his full regret and that of the officials concerned, and
assured both the President and the House that, so far as
the Government could, it would take steps to ensure that
there would be no recurrence of similar conduct on the part
of its officials. Furthermore, he deplored and condemned,
in common with other members of the House, all comments®

.
! Vide the Statesman of September 16 and 25, 1928 (dak edition) ;
also L, 4. D., Sepiember 14, 1928. i i
# lbid. 3 Lbid. 4 Jbid.
> Vide L. 4. D. of September 22, 1928. ‘
® Such comments were published in September, 1928, in the Z7mes
of India (Bombay) and the Daily Telegraph (London) by their
Simla Correspondents. The action of these correspondents was
strongly disapproved and condemned by every section of the Assembly.
! Opportunity was given to them of tendering to the Chair and the
House their ungualified apology. As they failed to o so, the P 3

! - 381~
dent directed that with effect from the date of the adjournment Jp 4
. ] v .v .'- "‘ s
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in the Press which, directly or indirectly, reflected adversely
upon the impartiality of the Chair; and declared that the
President would have the. full support of the Government
in any action which he (i.e. the President) might think right
to take, for vindicating the authority of the Chair, against
those who. would impute partiality to him. In conclusion,
he said :
¢ It is the earnest desire of myself, as ofthose for whom
I speak, that, whatever from time to time may be our politi-
cal disagreements, we may all unite to invest this House
with an honourable tradition in the conduct of its affairs, and
see that by lending our assistance to the Chair, who is the
natural guardian.of all interests in the House, this tradition
should be constantly maintained.’ A
The Act provided thata Presidentand a Deputy President
T would receive such salaries as might be deter-
I?:::ll’:ﬂ:: mined, in the case of an appointed President, by
dent and  -the Governor-General, and in the case of an
:,':,::::'e’::y elected President and a Deputy President, by Act
of the Indian Legislature.” Accordingly, the
salary of an appointed President was fixed by the Governor-
General at Rs. 30,000 a year,? and that of an elected
President has Deea Hhxed by the Legislative Assembly
(President’s Salary) Act, 1925, at Rs. 4,000 a month.® . The

House sine die (i.e. from September 25, 1928), the Press passes
granted to them would stand cancelled and that no notice papers, Bills,
etc., would be sent to them until further directions from him. He
added, however, that the correspondents concerned or their pa ’
would be eligible for renewing their applications, and that these (i.e.
the applications) would be considered by him if in the meantime a full,
frank and unqualified apology to the Chair and the House was forth-
coming in terms approved by him and published in such newspapers
and in such manner as he might approve. — Vide Legislative Assembly
Debates, September 25, 1928, pp. 1422-23.
1 Sec. 63 C (5) of the Act. :
2 See Ear]l Winterton’s statement in the House of Commons on the
cost of the Reforms in India, in The Englishman (Aug. 2,1922, dak ed.)
~_®See in this connexion the Legislative Assembly Proceedings of
February 11 and 18, 1925. :
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Deputy President receives Rs. 1,000 a month for the
periods during which he is enggg?@jaﬁ: “work _connected
with the business of the Legislative Assembly.® The
Speaker in England receives a salary of £ 5,000 a year,
payable by statute directly out of the Consolidated Fund"\\
without the need of any annual parliamentary sanction.
The salary is free of all taxes.? Besides, he enjoys a
tesidence in the Palace of Westminster, ¢ furnished by the
State and free of rent, rates and taxes) with coal and light
supplied.’® He is thefirst commoner, and now, in respect of
“rank and precedence, the sixth subject, of the realm.* It
does not appear that our President obtains anything in
addition to his salary. In the Indian Warrant of Precedence,
he has rank next to the President of the Council of State,
but just before the Chief Justice of a High Court other than
that of Bengal, and his place is twelfth from that of the
‘Governor-General.s
The President is a whole-time officer of the Assembly, in
the sense that he must devote all his time to the duties
of his office. It is distinctly laid down in the Legislative
Assembly (President’s Salary) Act, 1925, that ‘ the elected
President of the Legislative Assembly shall not during his

1 See Earl Winterton’s statement in the House of Commons on the
«cost of the Reforms in India.

2 MacDonagh, 7%e Pageant of Parliament, vol. i, p. 135. Accord-
ing to Prof. Redlich, the Speaker’s salary continues even after a
«dissolution, lasting until the election of a Speaker for the new Parlia-
ment.— 7he Procedure of the House of Commons, vol. ii, p. 134,

3 MacDonagh, 7%e Pageant of Parliament, vol. i, p. 135.

When a Speaker retires from office ‘ he is practically sure of a
Peerage and a life pension of £4,000 a year.”—Redlich, vol. ii, p. 134.
In addition to his salary, a Speaker gets ‘an allowance of £100 a
p year for stationery and receives £ 1,000 for equipment’ om his first

ap];gisutment.-—Redlich, vol. ii, p. 134; also MacDonagh, vol. ii,
Ps 185.

. * Whitaker’s Almanack, 1926, p. 131.

The order is : Archbishop of Canterbury, Lord High Chancellor,
Archbishop of York, Prime Minister, Lord President of the Council,
the Speaker of the House of Commons, etc.

® The Indian Year Book, 1927, p. 536.
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tenure of that office practise any profession or engage in
any trade or undertake for remuneration any employment
‘other than his duties as President of the Legislative
. Assembly.’t This does not mean, however, that he is pre-
'cluded from undertaking duties of an honorary nature.
The intention of the authors of the Act fixing the salary of
the President, was that ¢ he should undertake nothing
which might possibly raise a suspicion of impartiality.’*
It was also held by many of them that no person who
might have ‘any personal interest in the deliberations of
the Assembly should be allowed to guide its deliberations
in the capacity of its chief.”® Thus it is not open to the
President to accept, or to continue in, the office of a direc-
tor of a joint-stock company, and it is doubtful whether a
person who holds a large number of shares in such a
company, can be elected, or can continue as, President.*
\The Joint Select Committee had stated in its Report’ on
Jolnt the Government of India Bill that the President
:km Com- ofthe Legislative Assembly should for four years
z‘e“m be a person appointed by the Governor-General.
dent of the He should be qualified by experience in the-
Assembly.  House of Commons and a knowledge of parlia-’
mentary procedure, precedents, and conventions:: He
should be the guide and advisor of the Presidents of the
provincial Legislative Councils, and he should be chosen
with a view to the influence which, it was hoped by the
Committee, he would have on the whole history ‘of
parliamentary procedure in India. The first appointment
was made in accordance with this recommendation, and it

1 See in this connexion the Legislative Assembly Proceedings of
Fe’b;gis;lry 11 and 18, 1925.

: Ti;e.Legislative Assembly Proceedings, February 18, 1925.

s Report of the (Parliamentary) Joint Select Committee on the
Government of India Bill, Clause 20. i "
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appears to us from the testimony of both official and non-
official members of the Assembly that Sir Frederick Whyte
; discharged to the utmost the very heavy responsibilities
' that had been laid upon him as the first President of the
Assembly. »
We have previously referred to the office of Deputy
CS President of the Assembly and seen how election
tions of the to it takes place. The Deputy President presides
l'}:&';:iye o g meetings of the Assemb}y in the absence of
" the President and has, when so pre51d1ng, all the
powers of the President.! There is an unwritten conven-
tion in the House that he should be precluded from taking
\part in debate, and must maintain an attitude of strict
neutrality in political contests.?  This is considered neces-
sary for the purpose of ensuring his absolute impartiality.
As the Chairman of Committees in thé British House of
Lommons who takes the chair, as Deputy Speaker, during
the absence of the Speaker, follows the Iatter as his mpdel
so far as his conduct in the Commons is concerned, so our
Deputy President is expected to take the President as his
[ model so far as his conduct in tbe Assembly is concerned.
Defining his position and contrasting it with that of the
English Deputy Speaker, Sir Frederick Whyte, our first
President, spoke in the Assembly in 1921 as follows %:—
¢ In point of fact, the House of Commons has no Rule nor
Standing Order which forbids the Deputy Speaker . . . to
take part in debate ; but the conditions of his office and the
established tradition of the House effectively preclude him
from doing so. . . . Inthe matter of the analogy between
the Deputy Speaker and the Deputy President, I would
suggest to the Assembly the desirability of following faith-
fully the spirit of Westminster but of modifying to its own

1 Indian Legislative Rule 4.
: Ilgzde India’s Parligment, vol. ii, pp. 3-4.
id. i
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needs the letter of the House of Commons practice. To
illustrate the contrast between the two positions, I must
enter upon a description of the office” of the Deputy
Speaker? in the House of Commons. .

¢ At Westminster, the Chairman of Committees, that is
to say, the Deputy Speaker, is selected? by the Govern-
ment : here he is the choice of the Chamber itself. At
Westminster, he actually presides over the House, in a
busy session, for at least as many hours as the Speaker
himself : here he can never be called upon, except in very
exceptional circumstances, to eclipse the President in the
number of hours during which he occupies the chair. At
Westminster, when not presiding over the deliberations of
the House (in Committee), he is fully engaged in super-
vising Private Bill Legislation, for which he is responsible
as Chairman of the Committee on Unopposed Bills: here
no such function can be assigned to the Deputy President,
for the procedure known as Private Bill Legislation does
not exist. At Westminster, finally, as Chairman of the
Court of Referees, the Deputy Speaker discharges another,
important function for whijch there is no Indian parallel.
The Assembly will thus realize that the position of the
Deputy Speaker in England is very onerous. He, indeed,
is the hardest-worked functionary in the House of
Commons; and, even if he wished, and even if tradition
permitted, he would be precluded from any active share in
current controversy by the weight of his official duties. . . .

¢ It is for this Assembly to evolve its own practice, and
to establish its own institutions for the discharge of its

duties as a legislative body. Your Deputy President
N \

* The salary of the Deputy Speaker is £2,500 per annum. ;

# The Chairman of Committees is appointed by the House of Com-
mons at the beginning of a new Parliament for the whole period of
its duration, on the nomination of the leader of the House.—
MacDonagh, 7he Pageant of Parliament, vol.ii, pp. 150-151 ; also
May, Parl. Prac., pp. 406-407.
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«carries upon his shoulders the obligation to uphold the even-
‘handed impartiality of the chair even when he himself is
not the occupant of it. That obligation is laid upon him by
the will of his colleagues when they elect him ; and it
should ever be his first care to observe it. It must be

obvious to those who survey his position that he does not,!
and cannot, enjoy perfect freedom to take part in debate,

And in accepting election to the office, he also accepts
the sacrifice of many otherwise temptlng parliamentary
opportunities.’

We have no officer in the Assembly corresponding to the
Deputy Chairman of the House of Commons,
who, whenever the Chairman of ways and means
is absent from the chair, is entitled to exercise all his
powers, including those as Deputy Speaker.’! Now it may
so happen that, for some reason or other, both the
President and the Deputy President may not be in a
position to preside at a meeting of the Legislative Assembly.
In order to prevent any possible inconvenience from stich
unavoidable absence of both these officers, it has been pro-
vided by a Rule? made under the Act that at the beginning of

Chairmen.

every session, the President of the Assembly will nominate |

from among its members a panel of not more than four
‘Chairmen, any one of whom may preside over the
Assemblyin the absence of the President and the Deputy
President, when so requested by the President or, in his
absence, by the Deputy President. A Chairman so nomi-
nated will hold office until a new panel of Chairmen is
nominated.® If, however, there is a vacancy in the office
‘of President and there is no person authorized and com-
petent to preside over the Assembly, the Governor-GeneraL

miist appoint* from among its members a Chairman to

! May, Parhammlary Practice, 12th edition, p. 181 The salary of
the Deputy Chairman is £1,000 per annum.
® Indian Legislative Rule 1 \ |0 Tbed. * Ibid.
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preside until a President has been duly elected and the-
assent of the Governor-General to the election has been
communicated to the Assembly. Such a situation occurs
ordinarily after a general election following a dissolution
of the Assembly. Thus when the third Legislative Assem.
bly met for the first time on January 19, 1927, and there
was no person competent to preside, the Secretary of the
Assembly read out a message from the Governor-General
that the latter had appointed Mr. M. Ruthnaswamy
(Nominated : Indian Christians) to be its Chairman.! Mr.
Ruthnaswamy accordingly occupied the chair, after taking
the necessary oath of allegiance. Any Chairman of the
Assembly, when presiding over it, can exercise all the
powers of the President.?

| The Secretary of the Legislative Assembly and such
The assistants of the Secretary as the Governor-
Secretary General considers to be necessary, are appointed
of the by the Governor-General, and hold office during"-
his pleasure.3 Subject to the control of the
President, the Secretary may authorize any of his assistants
to execute such of his duties as he may direct.* Hitherto
(1928) the Secretary oi the Assembly has been no other
person than an the Secretary $7of the Legislative Department
of the Government of India, and as such has been a
nominated member of the Assembly. Mr. President Patel
having raised a very serious objection® to the continuance

* The Legislative Assembly Proceedings of January 19, 1927.
: Il'.l?;ag Legislative Rule 4. 3 Indian Legislative Rule 5.
" S Vide the Govemment of India’s Despatch to the Secretary of State-
gn the Assembly Establishment, in Legislative Assembly Debates,
tember-17, 1928, pp. 922-928. Atthe request of Mr. President Patei
e Viceroy has discontinued the practice of nominating the Secretary
o the Assembly from its September (1928) session.— Fzde Mr. Patel’s.
stn.tement on the subject in the Statesman (dak ed.) of September7,1928.
© Mr. President Patel’s objection was based chiefly upon the
2followmg ounds :—
¢ The President is an impartial interpreter and administrator-
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of this arrangement, a scheme’ for the separation of the i

of the rules of the House, but these rules are not made by it, nor has
it the power to amend them to suit its requirements, . . . In the
interpretation of the rules, the President has to rely on ,the
advice of the Secretary of the Assembly, and in the administration
thereof by the office he has to rely on the efficiency, independence and
reliability of the staff and the Secretary. Every member of the House
has in the discharge of his duties to deal both with the Secretary and
his staff, and if he fails to get satisfaction, the fault is naturally laid
at the door of the President, who is supposed to be the controlling
authority. It goes without saying that if the business of the House
is to be carried on to its satisfaction, the Secretary and the staff
must in some form be responsible to the House and its President,
and not be subordinate to any outside authority. The President
must feel that he is getting independent and impartial advice from
the Secretary ; the Secretary and the staff must also feel that they,are
there solely to serve and further the best interests of the Assem

As matters stand at present, the Secretary of the Assembly owes
no allegiance to it or to the President ; he is for all practical purposes
responsible to the Governor-General in Council. In every question
at issue between the Government and the representatives of the
people, he'is bound to identify himself with Government. He is
invariably nominated a Member of the House and, as such, he joins
a party, votes with them, works for them, and is one of them.
Neither the Assembly nor its President has any authority over him
and can, therefore, in any way control his conduct in any matter
connected with the Assembly. The President cannot in the nature
of things, therefore, regard the advice of the Secretary in connexion -
with the business of the Assembly as coming from a wholly impartial,
unbiassed and independent source, and it is natural for the same
reason that the Assembly should desire radical reform in the present
state of things. . . . As ‘regards the staff, I. will only make:
one observation. My experience is that they feel difficulty in
approaching the President freely, or in seeking his advice in the
discharge of their duties lest, by doing so, they should run the risk of
offending their official superiors to whom they are subordinate. . .
Apart from these considerations, the very idea that the Secretary
of the Assembly should be occupying a position of subordination
not to the House but to an outside authority is in itself, to say
the least, anomaloys.’—Quoted from Mr. Patel’s speech in the
Legislative Assembly on September 5, 1928; wvide Legislative
Assembly Debates, September 5, 1928, pp. 219-220. -

It appears from a letter of Mr. Patel to the Government of India,
dated August 17, 1927, that Sir Frederick Whyte also was in
favour of the constitution of a separate office for the Legislative
Assembly —Vide Legislative Assembly Debates, September 17,

1928, p. f
¥ ngc the Government of India’s Despatch to the
pal

~ of State on the subject, in Legislative Assembly Debcm", :
» September 17, 1928, pp. 922-928. ' il

|

il
L
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Secretariat of the Assembly from the Legislative Depart-
ment has been forwarded by the Government of India
to the Secretary of State for India for the latter’s considera-
tion. According to the scheme there will be a Secretary,
a Deputy Secretary and an Assistant Secretary of the
Assembly. They will be all appointed by the Governor-
General. The Secretary will correspond* to the Clerk? of;:
the British I.-i”t”)‘ﬁs"éwéf"Commons, and the Deputy Secretary’
and the Assistant Secretary will correspond to the Clerk
Assistants. ¢ The Secretary will be in close relations,
on the one hand, with the President of the Assembly and,
on the other hand, with the leader of the House, but he will
be subordinate to neither.’ 3

It may also be mentioned here that since the publication
of the Government of India’s scheme, the Legislative
Assembly has itself recommended* a somewhat modified
scheme for the separation of its Secretariat. Presumably,
this scheme too has been transmitted by the Government
of India to the Secretary of State.5 According to it, the
Secretariat of the Assembly ¢ will not be an attached depart-
ment under the control of any member of the Executive
Council’, as was suggested by the Government of India in
its scheme, ‘but a separate department in. the portfolio
of the Governor-General in the same way as the Foreign
and Political Department is (now) included. The principal
officers of the new department will be appointed by the

* Vide the Government of India’s Despatch to the Secretary of
‘State on the subject, in Legislative Assembly Debates, September 17,
1928, pp. 922-928.

?See Prof. Redlich’s Procedure of the House of Commons, vol. ii,
pp. 172-179, for the position and functions of the Clerk; also May’s
Farliamentary Practice, pp. 184-185.

? The Government of India’s Despatch to the Secretary of State
on the question of the Assembly establishment.—Vide Legislative
Assembly Debates, September 17, 1928, pp. 922-928.

* Vide the Statesman (Dak edition) of &:tober 16, 1928,

S See ibid. L4
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Governor-General, in consultation with the President, while
other members! of the establishment’ will be appointed
by the President from among those who will be recom-
mended by the Public Service Commission, will be subject
to discipline by the President acting in consultation with
the Secretary of the Assembly, and® will have a right of
appeal to the Governor-General. Both the schemes are:
now under the consideration of the Secretary of State
whose decision thereon is likely to be communicated to the-
Government of India by December 1, 1928.2

The Marshall® of the Assembly, a retired officer of the
Indian Army, corresponds to a certain extent to the
Serjeant-at-arms of the House of Commons. He is appointed
by the Governor-General in Council, and practically belongs
to the personal staff of the President.* We may add here
that so far no provision has been made for the appointment
of a separate legal adviser for the President corresponding
to the Counsel to the English Speaker.5

1 According to the Government of India’s scheme, these members.
are to be appointed by the Secretary of the Assembly in the first
instance ‘ from the members of the Legislative Department who will
be placed at his disposal for that purpose. Thereafter the establish-
ment will be recruited by the Secretury of the Assembly in the
manner in which the ministerial establishments of the Government of
India Secretariat are recruited, and will serve under precisely the
same conditions in respect of pay, discipline and the like as those
establishments.’--Vide the Government of India’s Despatch on the
subject to the Secretary of Staté in Legislative Assembly Debates,
September 17, 1928, p. 925.

21t may be mentioned here that the sanction of the Secretary of
State has since been received for the appointment of a Secretary,
a Deputy Secretary and an Assistant Secretary of the Legislative
Assembly, and that he has approved in principle the proposal of the
Government of India in connexion with the separation of the Assembly
establishment.— Vide the Statesman (Dak edition), December 16, 1928.

® Vide the Government of India’s Despatch to the Secretary .
of State on the question of the Assembly establishment, in the -

. Statesman of September 19, 1928.
* 1bid, S Jbid.

- 1
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CHAPTER 111 ‘
LEGISLATURES—THE COUNCILK OF STATE

%

Constitution of the Council of State ~The original scheme about
its character and composition—Views of the Joint Select Committee
regarding the scheme—Constituencies entitled to representation in
the Council of State—Representation of special interests and
communities in the Council—The nominated members of the
Council—Their terms of office—Duration of the Council—The
President of the Council—Nomination of a panel of Chairmen for
‘the Council—The appointment of the President by the Governor-
General, an anomaly—The President of the Senate in Australia and
in the Union of South Africa—Coacluding remarks.

The Council of State consists at present of sixt

R e %embers, of whom thirty-three are elected and,

AR
of the the rest ar n&ggw “the non-elected
"cs‘t’:t:f“ of -rmm%hﬁb?‘é than twenty may be officials, ?
and one must be a person nominated as the
result of an election held in Berar.? The maximum
number of members in the case of the Council of State has
heen fixed by statute at sixty,® frvici

 * Council of State Electoral Rule 3.

2 In actual practice the Governor-General refrains from nominating
the full number of officials allowed by the Act and nominates
non-officials in their place. The number of officials is now (1927)
only 17. In the case of the first Councii of State also, the number
was reduced to 17.—See the Viceroy’s farewell address to the first
Council of State, delivered on September 17, 1925,

3 The representative of Berar, though technically a nominee, is
for all practical purposes an elected member. He is first elected by
the Council of State constituency in Berar, which comprises the Berar
Division minus the Melghat Zaluk of the Amraoti District, and is
jvh:gfter nominated to the Council of State.— 7ke Berar Electoral

* Section 63A of the Act.
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The original intention of the authors of the Report on
The original Indian Constitutional Reforms was to create a
scheme Council of State which would be * the supreme
::::_‘:c‘t‘; leglalatlve authority, for India on all | ertcial |
and compo- questlons, and 4lso the rev1sxng authorxty upon t.
sition. alr Indian legislation’.T Besides, it was their
desire that the Council ¢ should develop something of the
experlence and dxgmty of a body of Elder Statesmen’.
In orderthat this body might eﬁectu*lly dlscharge its
functions as ‘the final legislative authority in matters which
the Government regarded as essential,” they proposed to
retain an official majority in its composition.® It was
hoped by them that with the help of this official majority
the Government would be able to get a Bill passed by the
Council of State in cases of emergency, so certified by the
Governor-General in Council, and also when the Legislative
Assembly had refused leave to the introduction of a Bill or.
had thrown out a Bl“ whzch the Government had ‘regarded
as necessary. sty

In pu“i"suatxce of this recommendation it was provided in
the original Government of India Bill introduced into the
House of Commons by Mr. Montagu, the then Secretary of
State for India, that the Council of State would consist of
fifty-six members (exclusive of the Governor-General who
would be its President); and that the number of non-elected
members thereof would be thirty-two, of whom at least four
would be non-officials, and the number of elected members
‘would be twenty-four.5

The Joint Select Committee of both Houses of Parliament
appointed to consider the Bill, stated in its Report,®

* The Montagu-Chelmsford Report, para. 278.
- Ibtd para 278.
‘ , para, 277. ©  *lbid., para, 279.
i ection 15 of the Government of India Bill, 1919, presented by
. ary Montagu.
‘gRepon of the Joint Select Committes, Clause 18, \.:
{_ el

K
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‘ a constitutional document of first-rate importance,’ that it
did1ot accept the device,! in the Bill as drafted, of carrying
- Government t measures. through the (,ouncxl of Stg_e wi thout
ier ot reference to the Legls]auve Assembly, in cases"
the Joint where the latter body could not be got to assent
ﬁﬁinee to a law whlch the Governor-General considered
about the  essential. It held that there was 16 Hecessity..
Scheme. to Tefain the Council of State as an organ
for Government legislation and that it should be constituted
from the commencement as a true.second Chamber.”? It
had however no hesitation in accepting the view? that the i
ngernor-General in Council should in all circumstances be-
fully empowered to secure legislation which was requlrea for
the discharge of his responsibilities, but it thought it was.
unworthy that such responsibility should be concealed
through the action of a Council of State specially devised
in its composition to secure the necessary powers. It
believed that in such a case it would add strength to the
Government of India to act before the world on its own
responsibility. It therefore amended the relevant clause
of the original Bill in the way* in which we find it in the
Act.
Our second Chamber, as we have seen above, consists
partly of elected members and partly of nominated
members. The principle underlying its composition is

1’)I‘he original Bill contained the following clause (Section 20
(4) ):—

‘ When the Governor-General in Council certifies that it is
essential for the safety, tranquillity, or interests of British India or
any part thereof, or for the purpose of meeting a case of emergency
which has arisen, that any law shall be passed, the Council of State
shall have power to pass that law without the assent of the Legisla-
tive Assembly, and it shall, if so passed, have the like effect as laws
passed by both Chambers.’ v

2 Report of the Joint Select Committee, Clause 18. |

3 Jbid., Clause 26. #

4 The Government of India Bill (as amended by the Joint Select
Commlttee) Section 18. 3

[
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a sort of compromise between the Canadian syst of
pure nomination and the Australian system of
election.

- Constituen- Constituencies entitled to representation in

cies entitled the Council of State are as shown in the
to represen~

tation. following table! :(—
l E E .
3 I ¥ 8418
-]
Provinces 8 g S gl x )2 Total
Zc bt E8ju| @

= = 1} &)

= = HoO

= =
Madras ... 4 1 R A 5
Bombay... 3 2 1 6

|
Bengal ... 1 3 2 1 6
United Provinces 3 v [ oae Rk 5
Punjab ... o e | 22o0r1 [ool YaiaSEaA%er 8
Bihar and Orissa ...’ 2o0r 3 1 3or4?
Central Provinces ... 1 1
Burma ... L 25 Sk e B |
Assam ... e 2 or 1 SRR A G U |
Total ... O o, T L

* The Council of State Electoral Rule 4, Schedule I.

? The Muhammadan community in the Punjab is entitled to elect
two Muhammadans to the first, third, fifth and succeeding alternate
Councils of State, and only one Muhammadan to the second, fourth
and succeeding alternate Councils of State.

? The Bihar and Orissa non-Muhammadan constituency elects two
members to the first, third and succeeding alternate Councils of State ;
and three members to the second, fourth and succeeding alternate

. Councils of State. |
) sam is entitled to elect a non-Muhammadan to the first, third
# and succeeding alternate Councils of State and a Muhammadan to the
second, fourth and succeeding alternate Councils of State. 1

4

i

3
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Resitassts: ‘Qf;f‘rom the above table it is evident that special
tion of representation has been given to Muhammadans
]'P’dl 'll and Sikhs and to European Commerce in ‘the
and com- Council of State. J
Susitles. Before the date of the first meeting of.every

new Council of State, the Governor-General makes such
nominations as are necessary to complete the Council.?
A nominated non-official member is to hold
';:i:;t:? office for the duration of the Council of State to
their terms  which he is nominated.?2 The term of office of
s an official member is for the duration of the
Council to which he is nominated or for such shorter period
as the Governor-General may determine at the time of his
nomination.? A vacancy in the case of a nominated member
is filled by the Governor-General by another nomination.*
Whlle the second Chambers of England, France, the
United States, Canada and Australias have a
sort of continuous existence, the normal durat;gp
of our Council of State is limited toa period of
only fi s from its first meeting. The Governor-General
can, however, dissolve it before the date of its expiry by
| efluxion of time; and he can also prolong its life for a
‘further period if he thinks it necessary in special circum-
stances,® = As we have seen in the case of the Legislative
Assembly. the Governor- General is bound, W1th1n Six
months, or with the sanction of the Secretary of State
WIL‘nT"’nme months, to appoint a date for its next session.?

Duration of
the Council.

1 Council of State Electoral Rule 27 (3).

2 Jbid., 23 (1). s [bid., 23 (2). T

s Jbid., 26 (2). i
Mg -\ notlceable attribute of the Senate, but one which it shares
with second Chambers in general, is that of ** perpetual existence.’’
Except in the event of a constitutional deadlock, it (i.e. the Senate
of Austraha) cannot be dissolved ’.—Marriott, Second Chambers,

.

p. 1
i Section 63D of the Act. i 7 Ibid.
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~The President of the Council of State is appointed by

the Governor-General from among its members.’
The Presi- Besides, the Governor-Generm-fn-
dent of the b 3 - 3
Council, powered by the Act to appoint other persons to

preside in such circumstances as he may direct.
Accordingly, at ‘the beginning of every session, the
Governor-General nominates from among the members of
the Council a panel of not more than four Chairmen, any one
of whom may preside over the Council in the absence of the

President when so requested by the latter, and can, when

presiding over it, exercise the powers of the President.? -

It appears to be rather a strange anomaly that, while the
: Legislative Assembly and the Governors’ Legis-
222:':,':'};: lative Councils have had the power, from after the
President first four years of the Reforms, to elect their Pre-
a’;vtg:nor_ sidents from among their members, subject to
General: an the approval of the Governor-General or the
anomaly. 3, vernor, as the case may be, the President of
such a dignified body as the Council of State should
continue to be appointed by the Governor-General. Th
Senate in Australia ® as well as in the Union of Sout
Africat* chooses its President from among its members.
He ceases to hold his office if he ceases to be a Senator, or
if he is removed from office by a vote of the Senate, or if
he resigns his office. In the interests of its dignity and
influence, the second Chamber of India should be placed, in
respect of the appointment and removal of its President, on

! Section 63A of the Act.

The late Sir Alexander Muddiman was the first, and Sir Montagu
Batler the second, President of the Council of State. On the latter’s
appointment to the office of Governor of the Central Provinces in 1925,
‘Sir Henry Moncrieff Smith, the present (1928) incumbent, was ap-
pointed President of the Council of State. y

? Order of the Governor-General under Section 63A (2) of the
Act.—Council of State Manual, 1926, chapter iii,

i A 'I]‘.l;le Commonwealth of Australia Constitution Act, 1900, Sec-
on 17, 11
* South Africa Act, 1909, Section 27. 2

o5,
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a similar footing with the second Chambers in Australia
and South Africa. It is hoped that the existing anomaly
will be removed at the next revision of the Act.

Curiously enough, there is no provision in the Govern-

ment of India Act relating to the salary of the President of
the Council of State. But it appears from a statement ?
made in the House of Commons by Barl Winterton as
Under-Secretary of State for India that the salary of the
President has been fixed at Rs. 50,000 a year.
The Secres The Secretary of the Council of State and his
mn‘:‘““;"; assistants are appointed by the Governor-General
State. and hold office during his pleasure.

In the course of his speech at the inauguration of the

India Legislature, His Royal Highness, the Duke
:e::awrks of Connaught, observed ? that in the Council of
on the State it had been the intention of Parliament to
g:‘““‘“ of  create a true Senate, a body of eider statesmen

ate. koo g 2

endowed with mature knowledge, experience of
the world and the conséquént sobriety of judgment. Its
functions would be to exercise a revising but not an over-
riding influence for caution and moderation, and to review
and adjust the acts of the larger Chamber. Qpinions differ
as to how far the Council of State has fulfilled the res-
ponsible rdle assigned to it by the Constitution. It has been
said that in dealing with the measures that have come
before it, it has shown enough of moderation but very little
of fearlessness or the capacity for sound judgment. Even
f it be granted that it has throughout been * animated by a
lofty sense of duty and a steadfast determination to advance
the interests of India’, it must also be admitted that it has
not so far been able to inspire public confidence either in
its ability or in'its sense of devotion to those interests.

1 See foot-note 2 on page 36 anle, ;
? See the Viceroy’s farewell address to the first Council of State on
September 17 1925.

!



THE COUNCIL OF STATE 53

Probably, one fault of our Council of State is the so-
called fault attaching to all second chambers by the very
nature of their function as revising bodies. But it is
also probable that its composition is largely responsible for
this lack of public confidence in it. The excess of the

number EE; ts_elected members over that of the nomina-
ted members is very small. Secondly the elected m s
represent on ve i of

lectoral quallﬁcatlons for the Council bemg very
hlgh The total number? of electors in British India for the
second general election to the Council of State was only
32,126. It is hoped that in the next revision of the Act
provision will be made for the reconstitution of the Council
in such a way as will enable it to command public confidence
both in its ability and integrity.

' Vide East India (Constitutional Reforms— Elections Cmd. 2923,
1927), published by His Majesty’s Stationery Office.



CHAPTER 1V

LEGISLATURES—THE PROVINCIAL LEGISLATIVE
COUNCILS

The Provinces of British India—Governors’ Provinces—Chief
Commissionerships—Composition of a Governor’s Legislative Coun-
cil—The Governor of a Province and his Legislative Council™—
Constitution of the Legislative Councils of Madras, Bombay, Bengal,
the United Provinces, the Punjab, Bihar and Orissa, the Central
Provinces, Assam and Burma—Representation of special classes
and interests in the Legislative Councils—Duration of a Legislative
Council—The President of the Legislative Council—Its Deputy
President—Nomination of a panel of Chairmen for each Legislative
Council—Terms of office of the President and the Deputy President —
Their salaries,

British India has been divided for administrative pur-
poses into nine major and seven minor provinces.

Tc::':,'f" Vit The nine major provinces are Madras, Bombay,
mtlish Bengal, the United Provinces, the Punjab, Burma,
a.

Bihar and Orissa, Assam and the Central
Provinces. They are each governed, in relation to Re-
served subjects, by a Governor in Council, and in relation
to Transferred subjects, except in special circumstances, by
the Governor acting with Ministers, and are
distinguished as Governors’ Provinces.? The
Province of Burma had at first been excluded
grom the scheme of Reforms introduced by the Act of 1919 ;

ut it was, constituted a Governor’s Province under the

Government of India Act with effect from January 2, 1923.%

Governors’
Provinces.

1 Section 46 of the Act.

? The province of Burma was constituted a Governor’s Provinoe under
Sub-gec 1 of Section 52A of the Act. See notification No. 225,
dated October 7, 1921, in the Gazette of India (Extraordinary) 1921,
p. 381, and notification No. 1192, dated January 2, 1923, in the
Gazette of India (Extraordinary) 1923, p. 37 ; also Z%e Government of

i India Act, published by the Government of lndla. Ppp. 251-253.
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THE PROVINCIAL LEGISLATIVE COUNCILS

The. seven minor provinces are the North-West Frontie?‘ :ﬁ
- Province, British Baluchistan, Delhi, Ajmer-
Sn‘;i;fl ocnoe':_' Merwara, Coorg, the Pargana of Manpur,® and
ships. the Andaman and Nicobar Islands. They are

‘each administered by a Chief Commissioner and
are, except Coorg,? without any Legislative Council.

Each of the nine Governors’ Provinces has a Legislative

’ Council consisting of the members of the
:’;":"“m“ Executive Council of the) province concerned
Governor’s and of the members nominated or elected in
léf,gui:‘:i:ive accordance with Rules made under the Act. .
- ; Not more than twenty per cent. of the members L«
of each Council can be ochept in the case of.
the Burma Council in which -the minimum percentage of
elected members has been fixed at sixty, at least seventy'
per cent. must be elected members. The Governor of a
province cannot be a member of the provincial Legislative
Council, but has the right of addressing the Council and may
for that purpose require the attendance of its members.2.

In addition to the ordinary members of his Legislative
Council, a Governor may nominate, for the purpose of
any Bill, not more than two persons (or only one in the
case~of Assam), having special knowledge or experience
of the subject-matter of the Bill, who will, in relation to the
Bill, have, for the period for which they are nominated, all
the rights of members of the Council.* The object of this :
provision is to secure the services of experts in connectiod
with legislation.

* The Pargana of Manpur (Central India) was constituted a Chief
Commissionership under Section 59 of the Act. wVide notification
NOL%SIO-I, dated June 11, 1924, in the Gazelle of India, 1924, pt. 1,
P- iy ¥ Al G

‘ A Legislative Council with very limited powers wag:
Coorg in January, 1924. It consists of 15 elegted membi
nominated members. 7%e Indian Year Book, 1927. :

Section 724 of the Act. ’ * Jbid.

:
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o

Let us now consider the strength and composition of the
existing Legislative Councils in the major proginces.

THE MADRAS LEGISLATIVE COUNCIL P

It* consists of the members of the Executive Council
ex-officio, ninetz-eight elected members, and such number
of members nominated by the Governor as, with the
addition of the members of the Executive Council, amount
to thir ur. Of the members so nominated not more
than hifieteen may be officials, and one is to represent the
inhabitants of backward tracts and ten to represent
the following communities, namely, the Paraiyans, Pallans,
Vallubans, Malas, Madigas, Chakkiliyans, Tottiyans, Cheru-
mans and Holeyas. The Governor may at his discretion
make regulations providing for the selection of these eleven
members by the communities concerned. *

THE BOMBAY LEGISLATIVE COUNCIL

It® consists of the members of the Executive Council
ex-officio, eighty-six elected members and such number of
members riominated by the Governor as, with the addition
of the members of the Executive Council, amount to twenty-
ejght. Of the members - so nominated, not more than
sixteen may be officials, and eight must be persons nomi-
nated to represent the following classes or interests as
shown below :— ]

(i) The Anglo-Indian community, ... B
% (i) The Indian Christian community AR |
(iii) The labouring classes 3 A
(iv) Classes which, in the opinion of the Governor,
are depressed classes =0

-

(v) The cotton trade _

1 Madras Electoral Rule 3. 2 Jbid.
3 Bombay Electoral Rule 3.
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THE BENGAL LEGISLATIVE COUNCIL / “‘

It' consists of the members of the Executive Council
ex-officio, one hundred and fou .elected members, and
such number of members nominated by the Governor as,
with the addition of the members of the Executive Council,
amount to twenty-six. Of the members so nominated not
more than eighteen® may be officials and not less than six
must be non-officials, and two are to be persons nominated
to represent respectively the followingiclasses orinterests,
namely, (i) the Indian Christian community, and (ii) classes
which, in the opinion of the Governor, are depressed classes,
and two must be persons nominated to represent the
labouring classes.

THE UNITED PROVINCES LEGISLATIVE COUNCIL

It ® consists of the members of the Executive Council
ex-officio, one hundred elected members, and such number
of members nominated by the Governor as, with the
addition of the members of the Executive Council, amount
to twenty-three. Of the members so nominated not more
than sixteen may be officials and three must be persons
nominated to represent respectively the following classes or
interests, namely, (i) the Anglo-Indian community, (ii) the
Indian Christian community, and (iii) classes which, in the
opinion of the Governor, are depressed classes.

THE PUNJAB LEGISLATIVE COUNCIL

It * consists of the members of the Executive Council’
ex-officio, seventy-one elected members, and such number
of members nominated by the Governor as, with the
addition of the members of the ExecutiveCouncil, amount
to twenty-three. Of the members so nominated not more

! Bengal Electoral Rule 3. 2 Jbid. e
® The United Provinces Electoral Rule 3. " 4
* The Punjab Electoral Rule 3.
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than fourteen may Dbe officials, and five are to be persons
momina'f"&”t"d”'i“épreﬁént the classes mentioned below
accoramg to the following distribution, namely :—

(1) the Buropean and Anglo-Indian communities ... 2
(2) the Indian Christian community s o
(3) the Punjabi officers and soldiers of His
Majesty’s Indian Forces ... . |
(4) the labouring classes AR |

THE BIHAR AND ORISSA LEGISLATIVE COUNCIL

"It 1 consists of the members of the Executive Council
ex-officio, seventy-six elected members, and such number
of members nominated by the Governor as, with the addition
of the members of the Executive Council, amount to
twenty-seven. Of the members so nominated not more than
elgh?:gen may be officials and nine must be persons
nominated to represent the classes or interests hereinafter
mentioned according to the following distribution, namely:—

(1) aborigines SR walt

(2) classes which are, in the opinion of the Gover-
nor, depressed classes ... R

(3) industrial interests other than plantmg and
mining goit

s,‘(4) the Bengali community domiciled in the
province ; AL
(5) the Anglo-Indian commumty
(6) the Indian Christian community
(7) the labouring classes

e

THE CENTRAL PROVINCES LRGISLATIVE COUNCIL

It 2 consists of the members of the Executive Council
ex-officio, thirty"'—eigpt 3 elected members and such number

1. Bihar and Orissa Electoral Rule 3.

2 The Central Provinces Electoral Rule 3.

2 Including one member for the Nagpur University constituency.
[



THE PROVINCIAL LEGISLATIVE COUNCILS 59

of members nominated by the Governor as, with the addition
of the members of the Executive Council, amount to thirty-
five. Of the members thus nominated not more thaﬁ'éighig
may be officials, and seventeen must be persons nominated? |
as the result of elections held in Berar, and seven must be

persons nominated to represent the classes mentioned \

below according to the following distribution, namely :(—
(1) urban factory labourers ... A |
(2) the inhabitants of Zamindari and Jagirdari estates
excluded from the area of any constituency ... 1
(3) the European and Anglo-Indian communities ... 1
(4) classes which, in the opinion of the Governor,
are depressed classes .. et
We are to note in this connexion that under proviso (c)
to Section 72A (2) of the Act, members nominated to the
Legislative Council of the Central Provinces by the
Governor as the result of elections held in the Assigned
Districts of Berar will be deemed to be elected members
of the Legislative Council of the Central Provinces. This
provision meets the requirements of Section 72A (2) of
the Act which declares that at least seventy per cent. of the
members of the provincial Legislative Council must be
elected.

THE ASSAM LEGISLATIVE COUNCIL

It% consists of the members of the Executive Council
ex-officio, thirty-nine elected members and such number of
members nominated by the Governor as, with the addition
of the members of the Executive Council, amount to
fg’urggen. Of the members so nominated not more than

* Though actually elected, technically nominated.

. These seventeen members are first elected by the seventeen Legisla-

tive Council constituencies in Berar and are thereafter nominated by

the Governor of the Central Provinces to his Legislative Council.— Z%e

Berar Electorval Rules. i
? Assam Electoral Rule 3.

! &;'t
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seven may be officials and two must be non-official persons
nominated to represent respectively the following classes,
namely: —

(1) the labouring classes ; and

(2) the inhabitants of backward tracts.

The Governor may at his discretion make regulations

providing for the selection of these two members by the
communities concerned.

THE BURMA LEGISLATIVE COUNCIL

. It' consists of the members of the Executive Council
ex-officio, seventy-nine elected members and such number
of members nominated by the Governor as, with the
addition of the members of the Executive Council, amount
to twenty-four. Of the members so nominated, not more
than fourteen may be officials and two must be persons
nominated to represent the following classes or interests,
namely :—

(1) Indian Commerce ; and

(2) the labouring classes.

The distribution of the elected members in the different
Legislative Councils is as shown in the table? on the next
page.

* Burma Electoral Rule 3. '
* Vide the Electoral Rules of the different provinces, as corrected
up to September 1, 1926.
It may be stated in connexion with this table that ‘ Commerce
and Industry’ is divided in the Punjab into two constituencies—one
¢ Commerce’, and the other ‘ Industry ’.
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1 Qut of sixty-five seats allotted to non-Muhammadans, twenty-eight seats are reserved for non-
Brahmaans ; * provided that, if the number of non-Brahman candidates at the date of the election is less than
the number of reserved seats, the number of reserved seats shall be reduced to the extent of that
deficiency.”—Madras Electoral Rule 4, Schedule I.

~ ®Seven out of forty-six seats are reserved for the Mahrattas: but no seat is to be deemed to be
a reserved seat for the purposes of any election . . . if the constituency concerned is already represented by

a Mahratta member or if there is no Mahratta candidate.
3 [f the seventeen members from Berar who—though they are nominated after their election—are

» torbe deemed as elected members under Section 72A of the Act, are included in our calculation, the

corresponding numbers in the case of the Central Provinces will be : non-Muhammadag, 41 ; Muhammadan,
7 ; Landholders, 3 ; University, 1 ; Commerce and Industry, 2 ; and Mining, 1: Total, 55.
- *“This seat (Shillong) is filled by a general electorate including Muhammadans, there being no

- separate Muhammadan urban constituency.'—/ndia in 1920, p. 249.

12 STIONNOD FAILVISIOHT TVIONIAOYd AHL
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The foregoing table sho_ws that communal representation
has been given to the Sikhs in the Punjab, to

zz‘:::"'“' the Indian Christians in Madras, to the Anglo-
special Indians in three, to the Europeans in six and to
classes and

Blorosts. . . 1R I\’I_utﬁr\n_m/ml@ggxght provinces.! Besides,
the planting, mining, commercial, industrial and

land-owning interests have been granted special representa-
tion so that their peculiar fights and privileges may be
protected. i
The normal duration? of &ery Governor’s Legislative
Council is three,_;_g;s' but it can be earlier
Vicitos. dissolved by the Governor who can also prolong
its life for a further period not exceedmg one year- if he so
think fit in special circumstances. Within six months, or
within nine months with the sanction of the Secretary of
State, of the dissolution of a Legislative Council, the
Governor is required by the law to appoint a date for the
next session of the Council. He appoints times and places
for holding the sessions of his Legislative Council and he
can prorogue the Council by notification or otherwise.?
The President of a Governor’s Legislative Council had,*

: _ till the expiration % of four years from its first
The Presi-

deat of the meeting, to be appointed ® by the Governor, but

Legislative  since then has been, and is now, el , subject

. to the approval of the Governor, by the- U&mcﬂ
N i

* Including Berar along with the Central Provinces.

2 Section 72B (1) of the Act.

3 Section 72B (2) of the Act.

* Section 72C (1) of the Act.

5 ¢ Provided that, if at the expiration of such period of four years
the Council is in session, the President then in office shall continue in
office until the end of the current session, and the first election of a

ident shall take place at the commencement of the next ensuing
on.'—Proviso to Section 72C (1) of the Act.

© We may note here the observations of the Parliamentary Joint
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from among its members. The procedure of his electio;’ij-ﬁ_ ;
is exactly the same ' mulalis mutandis as that of the election
of the President of the Legislative Assembly. There is also
a Deputy President of the Council, who is, and has all along
been, elected by the Council from among its members subject
to the appro;r;lTof the Governor. The method of his election
varies slightly from province to province. Generally it is
as fol]ow.s.zl After the members have been sworn in at the |
beginning of each new Council, the Council elects one of its |
members to be its. Deputy President. Every member who
wishes to propose another member for election as Deputy
President, ascertains previously that the latter is willing
to serve if elected, and hands to the President?® of the
Council ¢ a notice, containing the name of the member he
desires to propose, signed by himself and by some other
member as seconder’. If only one member is proposed for
election, the President reads out his name together with the
names of his proposer and seconder, and declares him to be

Select Committee on’ the question of the Presidency of the-
Legislative Council :

‘ The Committee have considered carefully the question who is to
preside over the Legislative Councils in the provinces. They are of
opinion that the Governor should not preside, and they advise that,
for a period of four years, the President should be appointed by the
Governor. Wherever possible it would be a great advantage if some
one could be found for this purpose who had parliamentary experi-
ence. The Legislative Council should itself elect a Vice-President,
and at the end of four years the nominated President would dis-
appear, and the President and the Vice-President would be elected
by the Councils. The Committee attribute the greatest importance
to this question of the Presidency of the Legislative Council. It will,
+in their opinion, conduce very greatly to the successful working of
the new Councils if they are imbued from the commencement with

the spirit and conventions of parliamentary procedure as developed
in the Imperial Parliament.”—The Report from the Joint Select
Committee, on Clause 9 of the Government of India Bill.

' See Rule 5A of the Provincial Legislative Rules and also pages
25-27 ante.

? See the relevant Standing Orders of the Bengal, Madras, Bombay
‘and the United Provinces Legislative Councils. ;

® To the Secretary in the case of the Bombay Legislative Coundl.

i
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duly elected. If more than one person are proposed, the
~ President reads out their names together with those of their
‘,Hf",proposers and seconders, and the Council then votes on the
qguestion by ballot, and the President declares the person
who receives the majority of votes to be duly elected. The
ballot is held in most* cases in such manner as the President
directs. No member can vote for more than one candidate.
1If a vacancy in the office of Deputy President occurs during
the continuance of a Council, or if the Governor withholds
his assent from the election of a particular member, a fresh
election must be held in accordance with the procedure
stated above; but it is provided that a member whose
election has not been ratified by the Governor must not be
proposed again as a candidate during the life of that
Council.
As we have seen in the case of the Legislative Assembly,
the President of a Governor’s Legislative Council
Chairmen.  also nominates, at the beginning of every ses-
sion, from among the members of the Council a
panel of not more than four Chairmen, any one of whom
may preside over the Council in the absence of the President
and the Deputy President, when so requested by the Presi-
dent or, in his absence, by the Deputy President.? Besides, if
at any time the office of President is vacant and there is no
person authorized and competent to preside over .the
Council, the Governor appoints® from among its members
a Chairman to preside until a President is duly elected and

* In the case of the Bombay Legislative Council the ‘'manner of
holding the ballot has been prescribed in the Standing Order relating:
to the election of the Deputy President. See Rules and Standing
QOrders of the Bombay Legislative Council, 1926, p. 12. See pages
311-312 of The Bengal Legislative Council Manual, 1927, for the
manner in which the ballot for the election of the Deputy President is
held in the Bengal Legislative Council.

"Rtﬂe 3 (1) of the Legislative Council Rules.

Rule 3 (2) of the Legislative Council Rules.
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the approval of the Governor to his election is announced
to the Council. The Deputy President and any Chairman}
of the Council have,* when presiding over the Council, the §*
same powers as the President. \
The appointed President might resign his office to the
Governor, and might also be removed from office by the
Governor.* An elected President and a Deputy President
must cease to hold office as soon as they cease to be mem-
bers of the Council,. They too, may resign office
Termsof  t5 the Governor, and may be removed from

i th .
ol’:-ﬂe:led:m ¢ office by a vote of the Council with the con-

B'lg..'t"f currence of the Governor.?
President. It was provided in the Act that the Pre-

sident and the Deputy President would receive*
such salaries as would be determined, in the case of an
appointed President,5 by the Governor, and in the case of an
elected President® or Deputy President,” by Act of the local
Legislature. o

1 Rule 4 of the Legislative Council Rules.

2 Section 72 C of the Act.

3 Jbid. ¢ Jbid.

5 The salaries of the appointed Presidents of the different Legisla-
tive Councils varied ordinarily from Rs. 12,000 to Rs. 48,000 a year..
The office of President of the Bihar and Orissa Legislative Council
was once held (August, 1922) by a member of the local Executive
Council. The appointed Presidents of the Bengal, Bombay and Madras
Legislative Councils received each a salary of Rs. 36,000 a year.
— Vide Earl Winterton’s statement on the subject in the House of
Commons in the Englishman (dak edition) of August 2, 1922.

¢ The salaries of the elected Presidents of the Bengal, Bombay,
Madras, Assam, and the Punjab Legislative Councils have been fixed
at Rs. 3,000, Rs. 3,000, Rs. 2,000, Rs. 500 and Rs. 3,000 a month res-
pectively. The Presidents are whole-time officers.— Vide Proceedings,
Bengal Legislative Council, February 18, 1925 ; also Proceedings,
Legislative Assembly, February 11, 1925; and also 7ke Madras
Legislative Council Manual, 1926, p. 8.

7 The salaries of the Deputy Presidents of the Madras, Bombay,
Bengal, United Provinces, Punjab, Bihar and Orissa, Central Pro-
vinces, and Assam have been fixed at Rs. 5,000, Rs. 1,500, Rs. 5,000,
Rs. 5,000, Rs. 5,000, Rs. 3,000, Rs. 3,000, and Rs. 2,500 a year respec-
‘tively.— Vide Earl Winterton’s statement on the subject in the House
of Commons, in the Englishman of August 2, 1922.

5
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' The Secretaryof a Governor’s Legislative Cotincil and
. his assistants are appointed by the Governor and hold office
' during his pleasure.?

The powers and duties of the President of a Governor’s
Legislative Council are the same as those? of the President
of the Legislative Assembly. We therefore do not propose
to deal with them separately here.

A NOTE ON THE DESIRABILITY OF A SECOND
CHAMBER IN A GOVERNOR’S PROVINCE.

Considering the question on its merits alone, we are not in favour of
the creation of a second chamber in a Governor’s province. Our
reason is that the legislative competence of a provincial legislature is
limited and it would therefore be an avoidable luxury and an nnneces-
sary complication of the legislative machinery to have a second
chamber in the provincial legislature. We should suggest, however,
that if it is decided to continue the existing unicameral system in the
provinces, a certain proportion, say 10 per cent, of the seats in the
provincial legislatures should be filled by the nomination of non-
officials by The Head of the local Executive., This arrangement will
enable the latter to nominate to a provincial legislature some, at least,
of those persons whose presence in the legislature will be of undoubted
advantage to it, but who may not have, for one reason or another,
chosen to enter into an electoral contest at the previous election or
who may have been defeated in such a contest as a result of the
activities of a hostile combination temporarily formed against them.
We donot think our suggestion, if carried out, would materially affect
the democratic character of the provincial legislature.

A * Rule 5 of the Legislative Council Rules.
* See pages 30-36 anfe ; also Chapter XV.

i
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CHAPTER V

QUALIFICATIONS OF ELECTED AND
NOMINATED MEMBERS

QOeneral gualifications for election or nomination to the different
legislative bodies—Special qualifications required for election to
those bodies in case of certain constituencies—General and special
constituencies.

For membership of either Chamber of the Indian Legis-
lature or of a Governor’s Legislative Council, there are
certain general qualifications common to them all and a few
‘special qualifications peculiar to each legislative body. For
instance, a candidate to be eligible for election as a member
of the Council of State must not only possess the common
qualifications, but must satisfy the special conditions.
requisite for election to the Council of State either from a
¢ general’ constituency or from a ‘ special ’ constituency in
any province, as the case may be.

GENERAL QUALIFICATIONS®

A person is not eligible for election or nomination
to. either Chamber of the Indian Legislature or to a
Governor’s Legislative Council, if such person is not a
British subject; or is ; or has, in the case of
election or nomination to a Governor’s Legislative Council,
already been sworn in as a member of any legislative body
constituted under the Government of India Act and, in the

* See Rules 5 and 22 of the provincial, Legislative Assembly, and the
Council of State Electoral Rules, and also Rule 4 of the Berar Elec-
toral Ruies—all as corrected up to September 1, 1926. :

These Electoral Rules have been made by the Governor-General in

1 under Sections 64, 72A and of the Government of

India Act, with the sanction of the Secretary of State in Council.
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case of election or nomination to either Chamber of the
Indian Legislature, is already a member of the Chamber
and ‘has made the oath or affirmation as such member’ ;
or having been a legal practitioner has been dismissed or
is under suspension from practising as such by order of any
competent court; or has been declared by a competent
court to be of unsound mind ; or is under twenty-five years
of age; or is an undischarged insolvent; or being a
discharged insolvent has not obtained from the court a
certificate that his insolvency was caused by misfortune
without any misconduct on his part.

It is provided, however, that, in the case of a provincial
Legislative Council, the Local Government may remove,
subject to such conditions as it may prescribe, the disquali-
fication arising from not being a British subject, so far as
the Ruler of any State in India or a subject of any such
State! is concerned. And if the Ruler of any State in
India or any subject of such a State is eligible for election
or nomination to the Legislative Council of a province,
such Ruler or subject will not, by reason only of not being
a British subject, be ineligible for election or nomination?
to the Council of State or the Legislative Assembly, as the
case may be.?

It is also provided that if a resolution is passed by a
Legislative Council ¢ after not less than a month’s notice
has been given of an intention to move such a resolution,
recommending that the sex disqualification for election :to

* Or any class of such subjects.

2 To represent that province.

31t is also laid down that no subject of such a State will for that
reason be ineligible for election to the Legislative Assembly by the
Delhi constituency or for nomination to it to represent the province of
Delhi ; and that no subject of a State in Rajputana will for that reason
be ineligible for election to the Assembly by the Ajmer-Merwara
constituency or for nomination to it to represent the province: of
Aéj(xn)ereMerwara.—Legislatbe Assembly Electoral Rules 5(1) 'and
22(1). i v Nia e gt 4
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the Council should be removed either in respect of women
generally or any class of women ’, the Local Government
must! make regulations providing that women, or a class
of women, as the case may be, will not be disqualified for
election or nomination to the Council by reason only of
their sex.? And if a similar resolution is passed in the like
manner hy the Legislative Assembly either in respect of
women generally, or any class of women, the Governor-
General in Council is required to make regulations provid-
ing that women, or a class of women, a$ the case may be,
will not be disqualified, by reason only of their sex,—
(i) for election to the Assembly—
(a) by the Delhi constituency or the Ajmer-Merwara
constituency, or
(6) by any other constituency if they are not so
disqualified for election to the Legislative
Council of their province ; and
(ii) for nomination to the Assembly. ;
In the same way (and subject to the similar® condition
in the case of election only) the sex-disqualification for

1 But. in the case of election (only) to the Burma Legislative
Council, the Local Government may, and is not bound to, remove the
sex disqualification by an order in this behalf.—Burma Electoral
Rule 5(1).

2 Vide Electoral Rules 5(1) and 22(1) ; also Berar Electoral Rule
4(1).

The sex disqualification for election or nomination has so far been
removed in Madras, Bombay, and the Punjab. Madras was the first
province to admit its women to the membership of its legislature.
Under the ‘ Madras Electoral Sex Disqualification (Candidature)
Removal Regulation ’, ‘ no woman shall be disqualified by reason
only of her sex for election or nomination as a member of the
Legislative Council of Madras.”—(7%e Madras Legislative Council
Manual, 1926, vol. i, p. 151 n). The first Indian lady to be a member
of a legislature in British India is Dr. Muthalakshmi Ammal who has
been nominated to the (third) Madras Legislative Council. She has
also been elected to the office of Deputy President of the Council.

Another lady, Dr. Mrs. Shave, a non-official, has been nominated
(Nov., 1928) & member of the Punjab Legislative Council.

* Le. eligibility for election to the provincial Legislative Council. -

L] E3
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election or nomination to the Council of State may also be
removed.

Further, the disqualification arising from being a dis-
missed or suspended legal practitioner may be removed by
an order of the Governor-General in Council or of a Local
Government, as the case may be. v

¢ A person against whom a conviction by a criminal court
involving a sentence of tragsportafion or imprisonment for
a period of more than one year is subsisting ’, is, unless
the offence of which he was convicted has been pardoned, .
ineligible for election or nomination for five years from the
date of the expiration of the, sentence.! But if a person
thus disqualified makes an application? asking for the
removal of the disqualification, the disqualification may be
removed by order in this behalf—

(i) by the local Government with the previous approval
of the Governor-General in Council, so far as—-
(a) election or nomination to the local Legislative
Council, or
(6) election to either Chamber of the Indian Legisla-
ture from the particular province, or

* Electoral Rules 5(2) and 22(2) ; also Berar Electoral Rule 4(2).

2¢ A sentence of more than one year’s imprisonment’, says an
official notification, ‘ must now have been imposed before there is any
disqualification, and further it is open to the Local Government, with
the approval of the Governor-General in Council, on consideration
of the circumstances of any individual case, to remove the dis-
qualification. The rules require an application by the person dis-
qualified, but any person, who desires to stand for election for any
of the Local Councils or for either Chamber of the Indian Legislature,
has only to address the Local Government, and in a written applica-
tion give particulars of the sentence which constitutes a disqualifica-
tion in his case and say that he wishes to stand for election and ask
that the disqualification may be removed. The Local Government
will then be in a position to consider the circumstances of the convic-
tion in his case by the amendments which have been made.’—See the
Englishman (dak edition) of October 26, 1925 ; also the Government
of India (Home Department) notifications of July 23 and October
24, 1925, on the subject.
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(¢) nomination to either Chamber of the Indian
Legislature as the result of an election held in
Berar,
is concerned ; and

(ii) by the Governor-General in Council, so far as
nomination to either Chamber of the Indian Legislature
otherwise than as the result of an election held in Berar,

is concerned. \

Previously to July, 1925, any conviction by a criminal
court which involved a sentence of more than six months
would, unless the offence had been pardoned, constitute a
disqualification for both election and nomination for a
period of five years from the date of the expiration of the
sentence. The relevant Electoral Rule has since been
amended as shown above, on the recommendation® of the
Reforms Enquiry Committee, 1924, of which the late Sir
Alexander Muddiman was the Chairman. The Committee
was of opinion that the period of six months was too short,
and that it should be increased to one year.? It further
held that the disqualification following from a conviction
by a criminal court ¢ should be modified by enabling it to
be removed, subject to provisions to secure uniformity,

* See para 72 of the Majority Report of the Committee ; also its
twelfth recommendation. .

? The following may be noted in this connexion :—

‘ No person shall be capable of being chosen or of sitting as a
Senator or as a member of the House of Assembly who has been at
any time convicted of any crime or offence for which he shall have
been sentenced to imprisonment without the option of a fine for a
term of not less than twelve months, unless he shall have received
a grant of amnesty or a free pardon, or unless such imprisonment
shall have expired-at least five years before the date of his election’.—
South Africa Act, 1909, Section 53(a).

‘ Any person who is attainted of treason, or has been convicted
and is under sentence, or subject to be sentenced, for any offence
punighable under the law of the Commonwealth or of a State by
imprisonment for one year or longer, shali be incapable of being
chosen or of sitting as a Senator or member of the House of
Representatives ’.—The Commonwealth of Australia Constitution
Act, 1900, Section 44 (ii). .

»
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by orders of the Local Government instead of omnly by
pardon.’

Persons convicted of an offence! under Chapter IXA of the
Indian Penal Code punishable with imprisonment for more
than six months or reported by Election Commissioners
as guilty of a corrupt practice? as specified in Part I, or in
paragraphs 1, 2 or 3 of Part I, of Schedule V to Electoral
Rules, are not eligible for either election or nomination to
any legislative body for five years from the date of such
conviction or of the finding of the Commissioners, as the
case may be ; and a person reported by such Commissioners
to be guilty of any other corrupt practice is similarly
disqualified for three years from such date.?

*If, in respect of an election to any legislative body
constituted under the Government of India Act, a return
of the election expenses of any person who has been
nominated as a candidate at that election ’, is not submitted
within a certain time* and in a prescribed manner, or if any
such return is submitted which is found either by Election
Commissioners or by a Magistrate in a judicial proceeding,
to be false in any material respect, neither the candidate
nor his election agent is eligible for election or nomination
for five years from the date of such election.®

It is provided, however, that the disqualifications men-
tioned in the last two paragraphs may be removed by an
order of the Governor-General in Council or of the Local
Government, as the case may be.

It may be noted in this connexion that an official is-not

o T

1 These offences and corrupt practices refer to bribery, undue
influence, false personation, unauthorized expenditure, etc., in
cotzu}zx_‘izon with elections. They will be discussed later on.

id.
- *See Electoral Rules 5 (3) and 22 (3) ; also the Berar Electoral Rules.

* Within 35 days from the date of the publication of the result
of the election.—Electoral Rule 19(1).

5 See Electoral Rules 5 (4) and 22 (4) ; also the Berar Electoral
Rules. ”
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qualified for election as a member of either Chamber of the
Indian Legislature or of a local Legislative Council. And
if any non-official member of either Chamber of the
Indian Legislature or of a local Legislative Council,
whether elected or nominated, accepts any office in the
service of the Crown in India, his seat in that Chamber
or on the Council, as the case may be, will become vacant.!
But a Minister is not to be deemed an official and a person
is not to be deemed to accept oﬂice‘ on appointment
as a Minister.?2

SPECIAL QUALIFICATIONS
We shall now deal with the special qualifications neces-
sary for election to the different legislative bodies. These
qualifications will mutatis mutandis also apply to women,
if and where they are eligible for election.

THE COUNCIL OF STATE?®

1. No person is eligible for election as a member of the
Council of State to represent a general constituency—

(@) in the United Provinces or in Assam, unless his
name is on the electoral roll of a general cogs;i@gcy.fin'
the same province ;* T
{2 () in Madras,” Bombay, Bengal, the Punjab or Bihar
and Orissa, unless his name is on the electoral roll of the
constituency . or of another constituency in the same
province and ‘of the same communal description as that
by which he desires to be elected’ ; and

* Sections 63 E(1) and 80 B of the Act.
For the definition of the term ‘official ’ in this connexion, see

App. H.

? Proviso to Sec. 80 B of the Act.

® The Council of State Electoral Rule 6; and Berar Electoral
Rule 5(1), ;

* It appears from this that in the United Provinces and Assam
a non-Muhammadan is eligible for election to the Council of State
to represent a Muhammadan constituency, arnd vice versa.
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(¢) in the Central Provinces or in Burma, unless his
name is on the electoral roll of the constituency.*

2. No person is eligible for election as a member of
the Council of State to represent a special constituency
unless his name is on the electoral roll of the constltuency

¢ Special constituency’ here means a Euro‘maTCbmmerde
constituency.

¢ General constituency’ means a General constituency
in the case of the Central Provinces and Burma,? or a non-
Muhammadan, Muhammadan, or Sikh constituency, as the
case may be, in the case of the other provinces.

ke THE LEGISLATIVE ASSEMBLY *

1. No person is eligible for election as a member of
the Legislative Assembly to represent a general consti-
tuency other than a European constituency or a consti-
tuency in the province of Burma or the Delhi constituency
or the Ajmer-Merwara constituency, unless his name is
on the electoral roll of the constituency or ‘of a consti-
tuency situate in the same province and prescribed for
elections to the provincial Council by Rules under section
72(A) of the Act’; and unless he happens to be a non-
Muhammadan, Muhammadan or Sikh in the case of a non-
Muhammadan, Muhammadan or Sikh constituency respec-
tively in the province of Madras, Bombay, Bengal, the
Punjab, Bihar and Orissa or the Central Provinces.*

* This qualification also applies to the election (for nomination)
to the Council of State by the Council of State constituency in Berar.

2 Or the Council of State constituency in Berar.

3L.A.E.R. 6. Also Berar Electoral Rule 5(2).

* Itis clear from this thatin the United Provinces and Assam
a non-Muhammadan is eligible for election to the Legislative Assembly
to represent a Muhammadan constituency, and zice versa. But
neither a Muhammadan nor a non- Muhammadan is so eligible
to represent a European constituency.

It may also be stated here that no person can represent the

Legislative Assembly constituency in Berar, unless his name is on the

e
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2. No person is qualified for election as a member of
the Legislative Assembly to represent a special consti-
tuency or a constituency +in the province of Burma or
Delhi or Ajmer-Merwara unless he is registered as an
elector of the constituency.

3. No person is eligible for election as a member of the
Legislative Assembly to represent a European constituency, -
unless he is himself a European and his name is on the
electoral roll of the constituency or of a other European
constituency authorized to send a representative (or repre-
sentatives) to the Assembly.

¢ General constituency ’ here means a non-Muhammadan,
Muhammadan, European, non-European, or Sikh constitu-
ency or the Delhi or the Ajmer-Merwara constituency.

¢ Special constitueney ’ means a Landholders’ or Indian
Commerce constituency.

THE MADRAS LEGISLATIVE COUNCIL’

1. No person is eligible for election as a member of the
Council to represent.a general constituency unless his name
is on the electoral roll of the constituency or of any
other constituency in the province; and unless he is him-
self a non-Muhammadan, Muhammadan, Indian Christian,
European or Anglo-Indian in the case of a non-Muhamma-
dan, Muhammadan, Indian Christian, European or Anglo-
Indian constituency respectively.

2. No person is eligible for election as a member of
the Council to represent a special constituency unless he is
registered as an elector of the constituency.

¢ General constituency ’ here means a non-Muhammadan,
Muhammadan, Indian Christian, European, or Anglo-Indian
constituency.

'»"

electoral roll of the constituency or of a constituency of the Central
Provinces Legislative Council or if he is a Muhammadan.
* The Madras Legislative Council Electoral Rule 6. ' X
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¢ Special constituency ’ means a Landholders’, University,
Planters’, or Commerce and Industry constituency.

THE BOMBAY LEGISLATIVE COUNCIL !

1. A person to be eligible for election as a member of
the Council to represent a general constituency—

() must have his name registered on the electoral
roll of the constituency or of any other constituency in the
province ;

(6) must have, *for the period of six months immedi-
ately preceding the last date fixed for the nomination of
candidates in the constituency, resided in the constituency
or in a division any part of which is included in the
constituency ’; and

(¢) must be himself a non-Muhammadan, Muham-
madan or European in the case of a non-Muhammadan,
Muhammadan or European constituency respectively:

Provided that ‘(i) for the purposes of clause ()
the City of Bombay shall be deemed to be a division, and
(ii) nothing in clause (&) shall be deemed to render
ineligible’ for election any. person who has held office as a
Minister, within the period of six months referred to in that
clause, and (iii) the provisions of clause (4) shall not apply
to candidates for European constituencies.’

+ 2. No person is eligible for election as a member of
the Council to represent a special constituency unless he is
registered as an elector of the constituency.

‘ General constituency ’ here means a non-Muhammadan,
Muhammadan, or European constituency.

¢ Special constituency ’ means a Landholders’, University,
or Commerce and Industry constituency.

* The Bombay Legislative Council Electoral Rule 6.
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THE BENGAL LEGISLATIVE COUNCIL?!

1. A person to be eligible for election as a member of
the Council to represent a general constituency must have
his name registered on the electoral roll of the constituency
or oﬂuy’nther constituency in the province and must, in
the case of a non-Muhammadan, Muhammadan, European
or Anglo-Indian constituency, be himself a non-Muham-
madan, Muhammadan, European or Anglo-Indian, as the
case may be. . {

2. No person is eligible for election as a member of
the Council to represent a special constituency unless his
name is on the electoral roll of the constituency.

¢ General constituency *“here means a non-Muhammadan,
Muhammadan, European, or Anglo-Indian constituency.

¢ Special constituency ’ means a Landholders’, University,
or Commerce and Industry constituency.

THE UNITED PROVINCES LEGISLATIVE COUNCIL?

No person is eligible for election as a member of
the Council to represent a general constituency other than
the European constituency, unless he is registered as an
elector of the constituency or of any other constituency in
the province other than the European constituency.?

2. To be eligible for election as a member of the
Council to represent a special constituency or the European
constituency, a person must have his name registered on
the electoral roll of the constituency.

* General constituency ’ here means a non-Muhammadan,
Muhammadan, or European constituency.

* The Bengal Legislative Council Electoral Rule 6.

? The United Provinces Legislative Council Electoral Rule 6.

® Thus in the United Provinces a Muhammadan can represént a
zz‘n-Muhammadan constituency in the Local Legislative Council, and

e versa. ! ‘ !
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¢ Special constituency ’ means a Talukdars’, Agra Land-
holders’, University, or Commerce and Industry consti-
tuency.

THE PUNJAB LEGISLATIVE COUNCIL!

1. No person is eligible for election as a member of the
‘Council to represent a general constituency, unless he is
registered as an elector of the constituency or of any other
constituency in the province and unless he is himself a
non-Muhammadan, Muhammadan or Sikh in the case of a
non-Muhammadan, Muhammadan or Sikh constituency
respectively.

2. No person is eligible for election as a member of
the Council to represent a special constituency, unless he is
registered as an elector of the constituency.

¢ General constituency ’ here means a non-Muhammadan,
Muhammadan, or Sikh constituency.

¢ Special constituency ’ means a Landholders’, University,
Commerce, or Industry constituency.

THE BIHAR AND ORISSA LEGISLATIVE COUNCIL?

1. No person is eligible for election as a member of the
Council to represent a general constituency, unless his
name is registered on the electoral roll of the constituency
or of any other constituency in the province and unless he
is himself a non—Muhammadzin, Muhammadan, or European
in the case of a non-Muhammadan, Muhammadan, or
European constituency respectively.

2. No person is eligible for election as a member of
the Council to represent a special constituency unless he is
registered as an elector of the constituency.

* The Punjab Legislative Council Electoral Rule 6.
2 The Bihar and Orissa Legislative Council Electoral Rule 6.
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¢ General constituency ’, here means a non-Muhammadan,
Muhammadan, or European constituency.

¢ Special constituency ’ means a Landholders’, University,
Planting, or Mining constituency.

THE CENTRAL PROVINCES LEGISLATIVE COUNCIL'

1. A person to be eligible for election as a member of
the Council to represent a general constituency—-

(@) must have his name registered|on the electoral
roll of the constituency or of any other constituency? in the
province ;

(6) must possess * a place of residence? in a district, any
part of which is included in the constituency or, in the case
of an urban constituency, in any such district or within two
miles of the boundary of the constituency’; and

(¢) must be a non-Muhammadan or Muhammadan in

‘- the case of a non-Muhammadan or a Muhammadan consti-
tuency respectively.

2. No person is eligible for election as a member of
the Council to represent a special constituency unless he is
registered as an elector of the constituency.

¢ General constituency’ here means a non-Muhammadan
or Muhammadan constituency.

¢ Special constituency’* means a Landholders’, University,
Mining, or Commerce and Industry constituency.

*C,P.L.C.E. R. 6. See also the Berar Electoral Rule 5(3).

2 Or of another constituency of the Legislative Council in the case
of Berar. .

® In this connexion a person is to be deemed to have a place of
residence, if he has actually dweltin a house or part of a house. .

. .« . for an aggregate period of not less than 180 days during the
calendar year preceding that in which the electoral roll for the time
being under preparation is first published, or has maintained for the
same period a house, or part of a house, as a dwelling for himself . .
- . and has visited the same during that year.

* In the case of Berar, ‘ Special constituency’ means the Land-
holders’ or the Commerce and Industry constituency.
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THE ASSAM LEGISLATIVE COUNCIL!

A person is not eligible for election as a member of the
Council to represent—

(1) the Shillong constituency or a non-Muhammadan or
Muhammadan rural constituency,? unless his name is
registered on the electoral roll of the constituency or of
another constituency in the province ; or

(2) a Planting, or Commerce and Industry constitu-
ency,? unless his name is registered as an elector of the
constituency.

THE BURMA LEGISLATIVE COUNCIL*

No person is eligible for election as a member of the
Council to represent a general constituency, unless he is
registered as an elector of a constituency in the province,
and unless he happens to be a Karen, an Indian, an European
or an Anglo-Indian in the case of a Karen, Indian, European
or Anglo-Indian constituency respectively.

No person is eligible for election as a member of the
Council to represent a special constituency unless his name
is on the electoral roll of the constituency.

¢ General constituency ’ here means a General Urban,
. General Rural, Indian Urban, Karen Rural, Anglo-Indian
or European constituency.

¢ Special constituency ’ means a University or Commerce
constituency.

* The Assam Legislative Council Electoral Rule 6.
% These constituencies are referred to in the Assam Electoral Rules
as ‘ general constituencies.’
hus in Assam, as in the case of the United Ptovmces, a Muham-
madan can represent a non-Muhammadan constxtueucy in the local
Legl.slative Council, and zice versa.

3 These constituencies are referred to in the Assam Electoral Rules :

as ‘ Special constituencies’.
* Burma Legislative Council Electoral Rule 6.
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CHAPTER VI
THE ELECTQRAL ROLL?

General conditions of registration as an elector— Basis of franchise
in a general constituency : In the case of the, Council of State—In
the case of the Legislative Assembly—In the case of the Provinciaj
Legislative Councils—The preparation of the electoral roll--The
amendment of an electoral roll—Electoral Regulations,

A person is entitled to be registered on the electoral
i;‘oll of a constituency, if such person has the qualifi-
. cations required of an elector of that constituency and is
" not subject to any of the following disabilities,® namely.:—
. (1) is not a British subject? ; or
(2) is a female* ; or
(3) has been declared by a competent court to be of
unsound mind ; or

* The Electoral Rules (as corrected up to the Ist of September,
11926), Part I11.
? Electoral Rule 7 ; also Berar Electoral Rule 6.
30risnota sub]ect of the Hyderabad State also in the case of a
constituency in Berar.
* There is no disqualification on the ground of sex in Burma where
fem@le franchise ’% . beeti” adopted since the introduction of the
ere,
firégard to other provinces, we may note the following :
¢ We are satisfied that the social conditions of India make it
premature to extend the franchise to Indian women at this juncture,
when so large a proportion of male electors require education in the
use of a responsible vote.
. Further, until the custom of seclusion of women, followed by
any classes and communities, is relaxed, female suffrage would
hardly be a reality ; it would be out of ha.rmony with the conserva-
{ tive feeling of the country ; and it would involve great difficulties
in the actual recording of Votes. . .. At the next revision (as..
contemplated by the Joint Report) of the constitutions of the
" Councils the matter should be reconsidered in the light of the

6
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(4) is under twenty-one years of age.?

It is provided, however, that? a local Government may
direct, subject to such conditions as it may prescribe, that
the Ruler of any State in India or a subject of any such State
will not be disqualified, by reason only of not being a
British subject, for registration on the electoral roll of a
constituency of the local Legislative Council.® And if such
a Ruler or such a subject is eligible for registration on the
electoral roll of a constituency of the Legislative Council of
a province, such Ruler or subject will not, by reason of not
being a British subject, be ineligible for registration on the
electoral roll of any constituency of either Chamber of the
Indian Legislature in that province. Furthermore, no sub-
ject of an Indian State is for that reason disqualified for
registration on the electoral roll of the Delhi constituency
of the Legislative Assembly, and no subject of a State in
Rajputana is for that reason disqualified for registration on
the electoral roll of the Ajmer-Merwara’ constituency of
the Assembly.

experience gained of the working of the electoral system and of
social conditions as they then exist’.—Report by the Franchise
Committee, para. 8.

See in this connexion footnote 3 on page 83.

1 Oris under eighteen years of age in the case of a constituency
of the Burma Legislative Council.

2 Proviso to Electoral Rule 7.

3 Or of the Council of State constituency or the Legislative Assem-
bly constituency in Berar.

We may notice in this connexion the following notification of the
Government of Bengal :—

(1) ‘' A subject of any State in India shall not be ineligible for elee-
tion as a member of the Legislative Council of the Governor of

al by reason only of his not being a British subject.

(2) A Ruler of any State in India or a subject of any such State,
shall not be disqualified for registration on the electoral roll of a
constituency for the election of a member of the Legislative Council
of the Governor of Bengal by reason only of his not being a British

subject.
(3) A subject of any State in India shall not be disqualified for

nomination to the Legislative Council of the Governor of Bengal by

reason only of his not being a British subject.

i
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It is further provided! that the sex disqualification for‘

registration as voters for a provincial Legislative Council
must be removed by the local Government concerned, if a
resolution is passed to that effect by the local Legislative
Council *after not less than one month’s notice has been
given of an intention to move such a resolution.” And if a
similar resolution is passed in the like manner by either
Chamber of the Indian Legislature either in respect of
women generally or any class of women, the Governor-
General in Council? must remove?® ther?ex disqualification
for registration as electors for the Chamber in respect of
those women or that clas§ of women, as the case may be, if
they are not ineligible for registration as voters of the
Legislative Council of their province on the ground of
their sex. Further, the sex disqualification for regis-
tration on the electoral roll of the Delhi or the Ajmer-
Merwara constituency of the Legislative Asgsembly must be
removed by the Governor-General in Counc?, ifa reﬁ]ution
is passed by the Assembly in the same manner as in the
previous cases. «

* Proviso to Electoral Rule 7.

2 And the local Government in the case of the constituency of
either Chamber in Berar.

3 So far women have been enfranchised, both for the provincial
Legislative Councils and the Legislative Assembly, in Madras,
Bombay, the United Provinces, the Punjab, Burma, Assam and
Bengal. It need not perhaps be pointed out here that the women
have been admitted to the franchise on the same terms as men. The:
number of women who actually voted in contested constituencies at
the third (1926) General Election to provincial Legislative ‘Councils
was not large. In Madras only 18'5 per cent. of women voters actually
voted in such constituencies ; in Bombay, 20'1 per cent. ; in the United
Provinces, 6'3 per cent. ; and in the Punjab, 8V per cent. The corres-
ponding percentages in the case of the third (1926) General Election

to the Legislative Assembly were 22'1 per cent. (in Madras), 12-2 per.

cent. (in Bombay), 45 per cent. (in the United Provinces) and 12'3
per cent. (in the Punjab). In the second (1926) General Election to
the Burma Legislative Council only 9°8 per cent. of women voters
actually recorded their votes —Vide ZEast India (Constitutional
Reforms— Elections), Cmd. 2923 (1927) ; The Indian Year Book, 1927 ;
« also The Bengal Legislative Council. , 1927, p. 1650,
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If any person? is convicted of an offence under Chapter
IX(A) of the Indian Penal Code punishable with imprison-
ment for a period exceeding six months or is reported by
Election Commissioners, specially appointed for the purpose,
¢ as guilty of a corrupt practice? as specified in Part I, or
in paragraph 1, 2 or 3 of Part II, of Schedule V’ to Electo-
ral Rules, he is disqualified from voting for a period of five
years from the date of the conviction or the report by the
Commissioners, as the case may be; and if any person is
declared guilty by such Commissioners of any other
corrupt practice, he is similarly disqualified for a period of
three years. But this disqualification against any person
may be removed by the Governor-General in Council or by
the local Government, as the case may be.

Every person registered on the electoral roll of a consti-

tuency is entitled® to vote at an election of a
5;{:_‘ » ~ memper or members for that constituency. But

no person can be registered* as an elector in
more than one general constituency and, consequently,
no person ¢an vote® at any general election in more than
one general constituency.® Nor can a person vote? at any
election who is subject to any disability mentioned before.®

1 Electoral Rule 7 (2), also Berar Electoral Rule 6 (2).

2 The offences and corrupt practices, referred to in the sentence,
are bribery, undue influence, false personation, etc.

3 Electoral Rule 10 (1) ; also Berar Electoral Rule 9 (1).

+ Electoral Rule 7 (1) ; also Berar Electoral Rule 6 (1).

5 Proviso to Electoral Rule 10 (1) ; also Berar Electoral Rule 9 (1).

® Or both in the Calcutta University and in the Dacca University
constituency.

7 Proviso to Electoral Rule 10 (1) ; alse Berar Electoral Rule 9 (1).

Nor can a person vote at any election if on the date on which the
poll is taken he is undergoing a sentence of transportation, penal
servitude, or imprisonment.—/bid. The Gaz. of India, April 30th,
1927, Pt. 1, p. 452,

8 1f any person is proved, in the course of the hearing of an election
petition, to have voted in violation of the proviso to Electoral Rule
10 (1) (see footnote 7 abovez his vote will be void.—Electoral
Rule 10,(2). This also applies to elections in Berar,
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The qualifications of an elector for a general® constitu-
ency are based,
(A) in the case of the Council of State,? on—
(1) residence, or residence and community, and
(2) (a) the holding of land, or
(6) assessment to, or payment of, income-tax, or.
(¢) past or present membership of a legislative
body, or ) i
(d) past or present tenure of office on a local
atuthority, or
(¢) past or present University distinction, or
(f) the tenure of office in a co-operative banking
* society, or :
{g) the holding of a title conferred for literary
anerit?
{B) in the case of the Legislative Assembly,® on—
(1) community,* y
(2) residence, and !
(3) (a) the ownership or occupation of a building, or
(b) assessment to, or payment of, municipal or
cantonment rates or taxes or local cesses, or
(¢) assessment to, or payment of, income-
tax, or
(d) the holding of land, or
(¢) membership of a local body ; and
(C) in the case of a provincial Legislative Council,5

generally on—
(1) community,®

* The qualifications of electors for special constituencies have been
stated in Chapters VII-X,

2 The Council of State Electoral Rule 8 (1).

? The Legislative Assembly Electoral Rule 8 (1).

* This does not apply to the Delhi constituency or the Ajmer-
Merwara constituency. ;

® Provincial Legislative Councils Electoral Rule 8 (1).

© Except in the case of the Shillong constituency in Assam..

*

®
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(2) residence, and
(3) (@) the occupation of a building, or
() assessment to property-tax, tax on companies
or profession tax, or
(c) assessment to income-tax, or
(d) military service, or
(e) the holding of land, or,
(f) as in the case of Bengal, Assam and Bihar
and Orissa, the payment of local rates,* or
(g) payment of municipal or cantonment taxes or
capitation-tax, or
(%) the holding of a rural office, or
®  (2) the payment of cesses, or,
(7) entry (in the case of Burma) in the capitation-
tax or the thathameda-tax assessment roll.
An electoral roll is prepared for every constituency,? on
which are entered the names of all persons en-
Eﬁf"“' titled to be registered as electors for that consti-
tuency. It has to be published in the constituency.
Any mistake or omission in the preparation of the electoral
roll is to be brought to the notice of the Revising Authority
for correction.® His decision with regard to any point of
dispute is final,* and the electoralroll amended in accordance
~ therewith is republished. It comes into force from the date
of such republication and continues in force for a period of
three years at the end of which period a fresh roll is to be
prepared.® This is the ordinary rule. It is provided,
however, against it that the Governor-General in,Council
or a local Government, as the case may be, may direct the

* For instance, under the Village Chaukidari Act, 1870, or under
the Bengal Village Self-Government Act, 1919, or under the Bengal

Munricipal Act, 1876, or under the Bihar and Orissa Village Adminis- ™

trative Act, 1922, ‘ '
? Electoral Rule 9 (1). 2 fbid., 9 (1). .
* Ibid., 9 (3). ® 1bid., 9 (4).

™
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preparation of a fresh roll at any time before the completion
of the said period.?

If a constituency is required to elect a member or
members after an electoral roll has ceased to be effective
and before a fresh roll has been prepared, the old electoral
roll will remain valid for the purposes of the particular
election.2

Notwithstanding anythmg that has been said before, any
person may apply to the proper authority for the amend-
ment of an electoral roll for the time being in force and
the Governor-General in Council or a local Government,
as the case may be, may order the preparation of a list of
amendments thereto, if necessary.?

Every local Government* is required to make regulatmns
providing for—, 5

(1) the authority by whom the electoral roll is to be
prepared and the particulars to be contained in the
roll;

(2) the time for the preparation of the roll ;

(3) ¢ the publication of the roll in such manner and in
such language as to give it wide publicity in the constitu-
ency to which it relates’ ;

(4) the manner in which and the time within whxch
claims and objections may be preferred ;

(5) the constitution and appointment of Revising
Authorities to dispose of claims and objections ;

(6) the manner in which notices of claims or objections
should be published ; and

(7) the place, date and time at which and the manner
in which claims or objections should be heard.

Such regulations made by a provincial Government for
the purpose of elections to the provincial Legislative

: Electoral Rule 9 (4) ® Ibid., 9 (S;.
Ibid., 9 (6). i} 4 Ibid., 9 (2).
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Council will also apply,! unless the Governor-General in
Council otherwise directs, for the purpose of elections
within that province to the Council of State or to the
Legislative Assembly, as the case may be. And for the
purpose of elections to the Legislative Assembly, similar
regulations for the time being in force in the Punjab will
apply to Delhi, and those for the time being in force in the
United Provinces, to Ajmer-Merwara.

1 The Legislative Assembly and the Council of State Electoral
Rule 9 (2).



CHAPTER VII
ELECTORS FOR THE COUNCIL OF STATE!

Qualifications required of electors for the Council of State in
Madras-—In Bombay—In Bengal—In the United Provinces—In the
Punjab—In Bihar and Orissa—In the Central Provinces and Berar—
In Assam—In Burma—The Electoral Rule with regard to joint
families.

In this and the three following chapters we shall state, as
briefly as possible, the qualifications of electors for the
different legislative bodies. We take up first the question
of the franchise qualifications for the Council of State. As
will be seen below, they are very high and vary consider-
ably from province to province and from one part of
a province to another according to the variation in local
circumstances. )

MADRAS 2

A person is qualified as an elector for a general constitu-
ency who resided in the Presidency of Madras for not less
- than 120 days in the previous year® and who—

(1) has in the Presidency an estate the annual income
of which is not less than Rs. 3,000 ; or

(2) isa pattadar or inamdar of land in the Presidency on
which the assessment, including the water rate, is not less
than Rs. 1,500; or

* The Council of State Electoral Rule 8, Schedule II.

2 Ibid., Schedule 11, Part I, Madras.

2 ¢ Previous year ’ means the financial year preceding that in which
the electoral roll for the time being under ?reparation is first
}:ublished. The expression has been used in th

ater on. R

s sense several times
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(3) receives from Government a malikana allowance
the annual amount of which is not less than Rs. 3,000; or

(4) was in the previous year assessed on his own
account to income-tax on a total income of not less than
Rs. 20,000 ; or :

(5) is or has been a non-official member of either
Chamber of the Indian Legislature or was a non-official
member of the Indian Legislative Council as constituted
under the Government of India Act, 1915, or any Act
repealed thereby, or is or has been at any time a non-official
member of the Madras Legislative Council ; or

(6) is or has been a non-official President of the Madras
Municipal Council or of a District Board or Taluk Board
constituted under the Madras Local Boards Act, 1884, or
the Madras Local Boards Act, 1920, or is the non-official
Vice-President of the said Council or of a District
Board; or

(7) is or has been the non-official Chairman or is the
non-official Vice-Chairman of a Municipal Council constitu-
ted under the Madras Dfistrict Municipalities Act, 1884, or
the Madras District Municipalities Act, 1920 ; or :

(8) is or has been a Fellow or an Honorary Fellow or
is a Member of the Senate or Court of any University
constituted by law in British India or is a member of the
Council of the University of Rangoon ; or

(9) is the non-official President or Vice-President of
any Co-operative Central Bank or Co-operative Banking
Union ; or

(10) is recognized by the Government as the holder of
the title of Shams-ul-Ulama or of the title of Mahamaho-
padhyaya. :

No person other than a Muhammadan can be qualified as
an elector for the Muhammadan constituency, and no
Muhammadan can be qualified as an elector for the non-
Muhammadan constituency.
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BOMBAY !

Gdeval A person is qualified as an elector for a
constitu- general constituency who has a place of resi-
ccies. dence? in the constituency and who—

(1) is in Sind either a Jagirdar of the first or second
class or a Zamindar who, in each of the three previous®
revenue years, paid not less than Rs. 2,000 as land revenue
on land situated in any district in Sind ; or

(2) is a Deccan Sardar or a Guzarat Sardar; or

(3) is a sole alienee of the right of Government to the
payment of rent or land revenue in respect of an entire
village assessed to land revenue of not less than Rs. 2,000
or a Talukdar or a co-sharer holding on talukdari tenure
land assessed to land revenue of not less than Rs. 2,000, or
a Khot responsible for the payment of not less than
Rs. 2,000 as land revenue ; or

(4) is a holder of land assessed or assessable to land
revenue of not less than Rs. 2,000; or

(5) was in the. previous financial year assessed to
income-tax on an income of not less than Rs. 30,000 ; or

(6) has mutatis wmutandis any of the qualifications
specified in clauses (5), (8) and (10) in the case of the Madras
Presidency ; or ¢

(7) is or has been the President of the Municipal
Corporation of the City of Bombay, or is or has been the
non-official President or is the non-official Vice-President
of a City Municipality within the meaning of section 3 (1)

* The Council of State Electoral Rule 8, Schedule 1I, Part II,
Bombay. ¢
2 A person is deemed to have a place of residence in a constituency
if he (i) ordinarily lives in the constituency, or (ii) has a family dwell-
ing house in it and occasionally occupies it, or (iii) maintains in the
constituency a dwelling house, ready for occupation, in charge of
servants and occasionally occupies it. :
3 i.e. previous to the year in which the electoral roll for the time-

being under preparation is first published.

=
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of the Bombay District Municipal Act, 1901, or of a District
Local Board established under the Bombay Local Boards
Act, 1884.

As in'the case of Madras, no person other than a Muham-
madan is qualified to be an elector for a Muhammadan
constituency,* and no Muhammadan is qualified to be an
elector for the non-Muhammadan constituency.

Special Constituency

A person is qualified as an elector for the Bombay
Chamber of Commerce constituency who is a member of
ithat Chamber and has a place of residence in India.

BENGAL 2

General Constituencies—Non-Muhammadan

A person is qualified as an elector for a non-Muhammadan
.constituency who is neither a Muhammadan nor a European
and who has a place of residence within thé constituency,
and who—

(1) (@) in the Burdwan or the Presidency Division paid
during the previous * year, on his own account as a pro-
prietorr, land revenue amounting to not less than Rs. 7,500,
or road and public works cesses amounting to not less than
Rs. 1,875; or

(6) in the Dacca, the Rajshahi or the Chittagong
Division paid during the previous year, on his own account
as a proprietor, land revenue amounting to not less than
Rs. 5,000 or road and public works cesses amounting to not
less than Rs. 1,250 ; or

2in Bombay there are two Muhammadan constituencies ; in Madras,

‘there is only one.
2 The Council of State Electoral Rule 8, Schedule II, Part IH.-"

Bengal.
3 See the note on it in the case of Madras.
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(2) (a) was in the previous year assessed to income-

tax on an income of not less than Rs. 12,000 ; or
(6) is a member of a firm which in the previous year

was assessed to income-tax and whose share of the firm’s.
income on which the income-tax was so assessed was not
less than Rs. 12,000; or

(3) has mutatis mutandis any of the qualifications
mentioned in clauses (5) and (8) in the case of Madras ; or,

(4) is or has been the non-official Chairman or is the
non-official Vice-Chairman or Deputy Chairman of the
Corporation of Calcutta, or is or has been the non-official
Chairman or is the non-official Vice-Chairman of a Munici-
pality constitued under the Bengal Municipal Act, 1884, or
of a District Board established under the Bengal Local Self-
Government Act, 1885 ; or

(5) is the non-official Chairman, Deputy Chairman or
Vice-Chairman of any Co-operative Central Bank or Union
or Provincial Co-operative Federation ; or

(6) is the holder of the title of Mahamahopadhyaya.

Muhammadan' Constituency
A person is qualified as an elector for a Muhammadan
constituency who is a Muhammadan and has a place of
residence within the constituency and who—

(1) paid during the previous?! year, on his own account
as a proprietor, land revenue amounting to not less than
Rs. 600 or road and public works cesses amounting to not
less than Rs. 125 ; or

(2) (a) was in the previous year assessed to income-tax
on an income of not less than Rs. 6,000; or

(6) is a member of a firm which in the previous
year was assessed to income-tax and whose share of the
firm’s income on which income-tax was so assessed* was
not less than Rs. 6,000 ; or

* See the note on it in the case of Madras.



04 THE INDIAN CONSTITUTION

(3) has any of the qualifications mentioned in clauses
(3), (4) and (5) above in the case of the non-Muhammadan

constituencies ; or
(4) is the holder of the title of Shams-ul-Ulama.

Special Constituency

A person is qualified as an elector for the Bengal Chamber
of Commerce constituency who has a place of residence in
India and is a Chamber member of that Chamber or a person
entitled to exercise the rights and privileges of Chamber-
membership on behalf of and in the name of any firm, com-
pany or other corporation.

THE UNITED PROVINCES '’
Non-Muhammadan and Muhammadan Con.t!z'tugncies

A person is qualified as an elecétor for a general consti-
tuency who has a place of residence in the constituency and
who—

(1) is the owner of land in the constituency in respect
of which land revenue amounting to not less than Rs. 5,000
per annum is payable ; or

(2) is the owner of land in the constituency free of land
revenue, if the land revenue nominally assessed on such
land in order to determine the amount of rates payable in
respect of the same, either alone or together with any land
revenue payable by him as owner in respect of other lands
in the constituency, amounts to not less than Rs. 5,000 per
annum ; or

(3) was in the previous year assessed to income-tax on
an income of not less than Rs. 10,000 ; or

(4) has mutatis mulandis any of the qualifications
m '?goned in clauses (5), (8) and (10) in the case of Madras ;
o1k

* The Council of State Electoral Rule 8, Schedule 1I, Part1V,



