
THE 'HOME' GOVERNMENT 

Committee considered the question of the incidence of the­

The Crewe 
Committee's 
"iews on 
the same. 

cost of Home Administration as between Indian 
revenues and the British Exchequer . The­
majority I)f the members of the Committee stated 
in their Report as follows 1 :--

, We understand that it is the intention of His Majesty's 
Government that the salary of the Secretary of State­
should, like that of all other Ministers of the Crown, be­
defrayed from Home revenues and "Voted annually by 
Parliament. Our main principles have already led us to 
distinguish the political and administrative duties of the' 
Secretary of State, acting as a Minister, from the agency ' 
business conducted by the India Office on behalf of the­
Indian authorities. It appears to follow as a general 
conclusion that the charges incidental to the former· should 
be met from British revenues. They form a normal 
part of the cost of Imperial administration , and should in 
equity be treated similarly to other charges of the same 
nat~re. . . . Charges on account of agency work would 
naturally continue to be borne by India, in whose interests 
they are incurred. The exact apportionment is clearly a 
matter of technical detail which is best left for settlement 
between the India Office and the Treasury. The principle 
that we would lay down is that , in addition to the salary of 
the Secretary of State, there should be placed on the 
Estimates (a) the salaries and expenses (and ultimately 
pensions} of all officials and other persons engaged in the 
political and administrative work of the Office, as distinct 

' from agency work; (b) a proportionate share, determined 
with regard to the distinction laid down in head (a), of the­
cost of maintenance 'of the India Office; the exact sum 
payable under heads (a) and (b) to be determined by 
agreement between · the Secretary . of State and the Lords 

1 Majorit Report, para. 32. 



316 THE INDIAN CONSTITUTION 

Commissioners of tlle Treasury from time to time. Any 
arrangement made under this scheme would supersede the 
adjustment agreed to between the India Office and the 
Treasury as a result of the recommenda,tions of the Royal 
Commission on Indian Expenditure, over which Lord 
Welby presided. The India Office building and site and 
other similar property paid for in the past by Indian 
revenues, and now held by the Secretary of State for , India 
in Council, would continue to be Indian property.' 

The Joint Select Committee also recommended in its 
Report 1 that all charges of the India Office, not being 
, agency' charges, should be paid out of moneys to be 
provided by Parliament. 

As a consequence of all these recommendations it has 

The present 
arrange­
ment. 

been proviued by the Government of India Act 
that 'the salary of the Secretary of State shall 
be paid out of moneys provided by Parliament, 
and the safaries of his Under-Secretaries and any 

other expenses of hi:; department may be paid out of the 
revenues of India or ~ut of moneys provided by Parlia­
ment; '2 and that the salaries and allowances (where 
granted) of the members of the Council of India' may be 
paid out of the revenues of India or out of moneys provided ' 
by Parliament.' 3 

A departmental Committee, on which the British Trea­
sury was represented, was appointed to go into the details 
of the apportionment of the India Office charges. It 
recommended that 'for a period of five years from 
April 1, 1920, the Treasury should make to the India Office 
an annual lump sum contribution, which would remain 
constant for that period and the amount of which would be 
equivalent to that part of the total estimated cost of the 

1 On clause 30, G. I. Bill, 1919. 
t Section 2 (3) of the Act. The expressions 'shall' and' may' 

should btl noted. ' 3 Section 3 (8) of the Act. 
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India Office for 1920-21 (less the salaries of the Secretary 
of State and the Parliamentary Under-Secretary of State) 
which is attributable to the political and administrative 
work of the India Office;' l The present arrangement2 

is as follows :-The salaries of the Secretary of State and 
of his Parliamentary Under-Secretary are paid out of the 
British revenues and a grant-in-aid in respect of the In ia 
o ce is made by the Treasury. The grant-in-aid for 1920-21 
was first fixed at £72,000 on the basis df the 1920-21 esti. 
mates ; :1 I but later in the year , on the basis of a revised esti ­
mate submitted by the India Office, it was fixed at £136,000* 
per annum for the period 1920-21 to 1924-2.": Subse­
quently, it was decided by the Secretary of State in Council 
in 1921-22 that the amount of this annual contribution by 
the Treasury should be reduced to £113,500 5 a year with 
effect from 1922-23. The object of this reduction was to­
concede to the Treasury a proportionate share of certain 
economies anticipated in the estimates for 1922-23 and the 
following two years I as a result of a reduction in the rate 
of " bonus" due to the fall in the cost of living.' 

The Indian Retrenchment CommitteeS stated that this. 
reduction had not taken fully into account the reorganization 
of the establishments then contemplated in the India Office 

1 See Report of the Indian R etretlchrnent Committee, p. 223. See 
also p. 212 and p. 221 of ibid. 

2 Ibid., pp. 212-13, and also p. 224. 'At presen~ the cost of the 
(Secretary of State ' s) department is shared between Great Britain 

\ and India, the latter meeting the expense of such proportion of the 
charges as would in any case fall upon the Government of India for 
business done in London . '-Seton, India Office, p. 2. 

3 But see also the Hon'ble Mr. (now Sir) Purshotamdas Thakurdas 's 
Supplementary Note on this question in Rep., Ind. Ret. Com .. p. 224. 

4 This amount does not include the indirect contributl0n of 
£40,000 a year by the Treasury, referred to on pages 313-14 an/e. 
See Sit Basil Blackett '5 statement in Legislalive Ass~ly Debates, 
January 16 , 1923, \'01. iii. No. 17, p. 1079. 

S This amount is exclusive of the indirect contribution of £40,000. 
a year, referred to in the previous footno te. Ibid. 

• See p. 213 of its Report. 
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-on the lines laid down for the administrative offices 
of the British Government. It had ascertained 

It. effect. that, if allowance had been made for this, the 
grant-in-aid would have been fixed at a sum of £122,000, 
l'epresenting a saving of £8,500 to Indian revenueS. It 
had however no doubt that the Treasury would agree to 
the revision in the same way that it had accepted the 
{"educed contribution offered by the India Office as stated 
above. But no such t evision seems to have. been necessary, 
as the provisional estimate of the India Office expenditure 
for 192 2-1 showed, according to Sir Basil Blackett\ 
{Finance Member), a reductionz of £20,000 in the above 
figure (i.e. £122,(00) and as turther reduction was antici­
pated in the estimates for 1924-25. It may be noted here 
that, . as a result of further consideration of the question of 
the apportionment -of the charge of the Home administra­
tion, the British contribution in 1926-27 towards the cost of 
.the India Office amounted to £ 119,901. 3 

1 Legislative Assembly Debates, January ]6,1923, p. 10i9 . 
2 This, together with the anticipated further reduction in 1924-25, 

1lnab!e:i the deficiency-in the Treasury contribution for 19:!2-23 to be 
fully recouped. Ibid. 

3 Finance and Revenue Accozmt,s of the Government of India for . 
the year 1926-27, p. 305. 

We may also Q,!ote the following in this connection: 
The English charges against Indian revenues under the head­

General Administration-' consis~ mainly of the salaries and expenses 
of the Secretary of State's Council and his establishment; and the 
charges of the office of the High Commissioner, who acts as the agent 
of the Governments in India in respect o[ tbe purchase of stores and 
oCer~ain other matterG. The salaries of the Secretary of State and of 
the Parliamentary Under-Secretary of State are home on the British 
Estimates and a lump sum contrihution ·is also made to Indian 
revenues on account of the cost of staff emp'!oyed at the India Office 
on non-agency functions. • .. The contrzbzdion in the year 1926-27 
4mounted to £119,901.' (The italics are ours) .-Ibid. 



CHAPTER XIX 

rHE 'HOME' GOVERNMENT-POWERSl OF THE 
SECRETARY OF STATE 

. \' Pre-Reforms relations between the Home Government and the 
,Governments in India-Sir John Strachey's ,Iiews on the same­
The Joint Report on the same question-The present position-The 
Secretary of State 's control over Transferred s bjects-His control 
over Central and Resen'ed s~bjects-The Home Government and 
the fiscal policy of Indi er of the Secretary of State to sell, 
mortgage aod bUY.lil<>pert -Rights and liabilities of the Secretary of 
State in Council-,lfrdian revenue accounts to be annually laid before 
Parliament-Imperial interference in Dominion legislation and 
administration. 

The Secr of 'S\ate for India has, even under the 

Pre-Reforms 
relations 
between the 
Home 
Oovernment 
and the 
Oovern­
mentsln 
India. 

Rmrms' ' cheme, very extensive powers 2 in 
relation to the administration of India. These I 
powers are derived partly from the Government 
of India Act and partly from his position as a 
member of the British Cabinet. Some of these 
powers lie exercises alone and some in concert 
'with his Council. As a member of the Imperial 
Executive and as Parliament's responsible 

Minister in respect 6f the administration of Indian affairs, 
he holds even now a specially dignified and influential 
position in the government of 'our co·untry. Before the 
Reforms, though wide powers had been delegated to the 

' authorities in In(ii~ as a matter of expediency, the ultimate 
authority was retained by the Secretary· of State in 
Council as the head 0 the administrative system of British 

As the Crewe Committee said,3 'the Secretary 

1 See also in this connectioo ChaRter XXII /Jost. 
2 See in this connection The India Office (Cb. V) by Sir Malcolm 

Seton. 
:s Majority Report, para. 12. 
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of State in Council represented in fact the supr.eme 
element of expert control at the higher end of the chain of 
official administration' According to the Report 1 on. 
India1l C01tstitutiollal eiorms, all projects for legislatioo, 
whether in the India or provincial legislatures, had to be 
sent to the Secretar of State for approval in principle. 
Before him were laid all variations in taxation or other 
measures materially aff.ecting the revenues and in particular 
the customs; any mea~ures affe~ting the curr.ency operations 
or debt; and, generally speaking, any proposals which 
would involve questions of policy or which would raise 
important administrative issues or would involve large or 
novel expenditure. 'To set out all the Secretary ~f State's 
specific powers,' wrote ~ the authors of the Report, 'would 
be a long task: but we may mention the construction of 
public works and railways; the creation of new appoint­
ments of a certain value, the raising of the pay of ot~ers, or 
the revision of establishments beyond a certain sum; 
grants to local Governments, or loans to Native States; 
large charges for ceremonial or grants of substantial 
political pensions; large grants for religious or charitab1e 
purposes; ' miuing leases and. other similar concessions; 
and additions to the militai-y expenditure, as classes of 
public business in respect of which he has felt bound to 
place close restrictions upon the powers of the Governments 
in India.' " He had3 the power of ~iving orders to every 
officer in India, including the Governor-General, and the 
Governor-General in Council was required by law 4 to pay 
due obedience to all such orders as he might receive froni 
the Secretary of State. " The constitutional justification for 

1 Montag,~-Che'msforft Report, para. 36. 
• laid. See also in this connection the Report of the Royal 

Commission upon Decentralization in India (1909), vol. i, parlls.9 
and 15. . 

3 Vide TIte Imperial Gaze/leer of India, vol. iv, p.36 . 
.. 5e::tion 33 of the' Government of India Act, 1915. 
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vesting some 0 ..1" r dl the Secretary of State 
was that, since th ~ove en)~ India exercised immense 
powers over a va~ nd :pop ,gu ~ mntry, and there was no 
popular control tl it iu Indh .self, it was right that it 
should, in matte rs or 1 .) J' t.'occ, be made to feel itself 
amenable to Parliament's responsible Minister who was 
expected to exercise conscientiously the powers which had 
been entrusted to him by Parliament. 1 

What the exact nature of the relations b~tween the Home 
Government and the Government of India was before the 
Reforms and to what extent the former interfered in the 
details of Indian administration it is difficult for us to state, 
havin"g no intimate acquaintance with the working of the 
administrative machinery of India. We shall have to depend 
for our enlightenment in respect of this matter upon those 
who have authority to speak. Sir John Strachey who was 
a ~.eI,R.b,.e..r~~~overnment of India for nearly nine years 
under five Viceroys, an a terwards a-member for ten years 
o t e uncI 0 - India, wrote on this subject as follows? :-

, It is Werror to suppose that the Secretary of State I 

Sir John 
Strachey's 
ylews on the 
same. 

is constantly interfering in the ordinary work 
of Indian admi~istration. The description of 
th·e Home Government given by Mr. J. S. Mill 
in the time of the East India Company is as 

applicable now as when he wrote :-" It is not so much an 
tive as a deliberative body. The Executive Govern-

ent of India is, an t s e, seated in India itself. The 
principal function of the Home Government is not to direct 
the details of administration, but to scrutinize and revise 
the past acts of the Indian Governments; to lay down 
principles and issue general instructions for their future 
guidance. and to give or refuse sanction to great political 
measures which are referred home fof approval." The 

t See The Montagu-Chelmsford RefJort, para. 36. 
2 India: Its Administration a1ld Prbgress, pp. 7C-71. I 

21 
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action of the Secretary 0 'on6ned to answer-
ing references made to hi :lent in India, and, 
apart from great political . r 1" '( • ( ions, the number 
and nature of , those reterenees mamly depend on the 
character of the Governor-General' for the time being. 
Some men in that position like to minimize personal 
respons~biliti~s, and to ask for th~ orders (If the Home 
Government before taking action. Others prefer to act on 
their own judgmen~ and on that of their councillors. The 
Secretary of State initiates almost nothing, .... So far as 
the Secretary of State is a free agent, the fore~oing 

observations require no qualification. He has no disposition ' 
to interfere needlessly in the details of administration in 
India. Pressure, however, not easy to resist, is sometimes 
brought to bear upon him.' 

Similar views were expressed on this question by Sir 
Valentine Chirol in his famous book lndz'ari Unrest. 1 He 
wrote: 'THe Secretary of State exercises general- guidance 
.and control, but, as Mi1llaid it down no less forcibly, " the 
Executive Government of India is and must be seated in 
India itself." Such relations are clearly very different from 
those of principal and agent which Mr. Montagu 2 would 
appare~tly wish to substi~ute for them.' 

:l Indiafl Unrest, p. 310. The reader may be referred in this 
connection to Chapter XXVI 'of that book. The whole of that 
chapter is of ab~orbing interest. 

2 For Mr. Montagu's views referred to here, see p. 306 of btdimt 
Unrest by Sir Valentine Chirol. Mr. Montagu stated in the course 
of one of his speeches in the House of Commons as Under­
Secr~tary of State for India :-

• Lord Morley and his Couocil, working tlIrough the agemy of 
Lord Minto, have accomplished much. ' 

See in this connection P. Mukherji's Constitutional Docu'11l4nls. 
vol. ii. Introduction, pp. xlv-xlvii. 

Vide also The Government of India by Mr. Ramsay MacDooald, 
pp. 57-58. 

We may note here what Sir Malcolm Setoo, Deputy Under­
Secretary of State in the India Office, says on the question of relations 
between the Sect'etary of State and the Viceroy :-

, Much harm , has been caused by wrong-headed or ill-informed 
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Perhaps the most anthotitative statement of the pre-

Jolot Repurt 
Gn the same 
question. 

Reforms relations between the Home Govern­
ment and the Government of India is to be found 
in the Report on India1t ConsiitutiolUzl Reforms. ' . 
After stating the specific powers vested by law 

in the. Secretary of State or the Secretary of State in 
Council in reJati n, to the administration of this country, the 
authors of the Report write 1 :-' It has been, of course, 
impossible in practice that the affairs of a vast and remote 
Asiatic dependency should be admi'f'istered directly from 
Whitehall; and, as we have seen, large powers and responsi­
bilities have always been left by the Secretary of State to 
the Government of India and again by the Government of 
India to local Governments. At the same time, the Secre­
tary of State's responsibility to Parliament has set very 
practical limits to the extent of the delegation which he can 
be expecte~san;:tion.' 

gain, in'"';nother part of the Report they say Z: " The 
greater part of the duties of the Secretary of State and his 
CO~Cil consists in the control of the Government of India • 
• . . Obviously the intensity of control must vary with the 
inter st shown by Parliament on whose behalf the Secretary 
of State exercises his powers. The relations between 
Simla and Whitehall vary also 1 h the personal equation. 
If resentment has been felt in India that there has been a 
tendency on occasions to treat Viceroys of India as 
« a~ents" of the British Government, it is fair to add that 

utterances suggesting that the control of the Home Government does 
or ought to, reduct' to the po~iticn of a mere subordinate agency th~ 
authority charged with the actual government of three hundred 
millions of the human race . ]n the last re ort the will of the Imperial 
Government must prevail in this as In every other branch of Imperial 
affairs, but a Governor-General is no more a mere agent of tbe S~e. 
tary of State for India than a General co . ' h,. II Id is an 
<>rderly officer of the Secretary of Stah I \ 's- or ()f Prime 
Minister.'-TIze India Office, p . 74. 

1 Montag.Clzelmsford Re~ort. para 291 'it III ~. ra 35. 
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there have been periods when Viceroys have almost regard­
ed Secretaries of State as the convenient mouthpiece of their 
policy in Parliament. Certainly there have been times 
when the I10wer of the Government of India rested actually 
far less upon the support of the Cabinet and Parliament than 
on the respect which its reputation for efficiency inspired. ' 

Two things are clear from the views quoted above . Left 
to himseH, the Secretary of State for India would seldom 
interfere in the details of Indian administration ; and 
secondly, the extent of the Home interference in Indian 
affairs depended to a large extcnt upon the )ersonalit of 

. -the Viceroy and the Secretary of-State. l One thing, how-
eve , DroughChomet o th e authorities in India, 

1 It may be noted here that • the Viceroy and the Secretary of 
State exchange weekly letters which are treated as confidential , 
although passages are sometimes communicated to their colleagues. 
This correspondence is supplemented by the interchange of telegrams 
between them, the bulk of which, relating" to public affairs, are cir­
culated to the members of Council, whether in India or in London . 
A portion, however, is in the nature of secret correspondence between 

. the two heads of the Government, and need not be divulged to the 
colleagues of either.' In these letters ' each unburdens himself 
in ·accents of explana tion, advice, encouragement, warning, appeal , 
protest or indignation, according as tbe situation may demalld.'­
Curzon , British Government in bzdia, vol. ii, pp. 116-17 and also 
p.129. 

In the time of Lord Morleyand also during the Great War, the­
practice of private communications by telegrams and letters, between 
the Viceroy and the Secretary of State, was • carried to a point which 
amounted to a usurpation of the powers of their respective Councils 
and was inconsisten t with the constitutional basis of Indian Govern­
ment.' This practice was therefore severely criticised by the Royal 
Commission on the Mesopotamia Campaign of which Lord George­
Hamilton was the Cbairman. The Commission stated inter alia: 
, The substitution of private for public telegrams in recent years has 
apparently so developed as to become almost the regular channel of 
official intercommunication. This substitution tends to dispossess the 
(Exec!:':" e f"' (. 'ncil of the functions which by statute they are en­
titled to t.lx!"rd<.(. W~ ve been informed by two Members of the­
Goven. )I-Crt It:ral's C wWll that, according to their recollection, the · 
Council as n 'er ('on IHt d as to, nor were they privy tb, the Cam- . 
paign in M<,~opntamlfl.' "id., pp. 117-18. It is hoped that the 
practi I been abundont: . 

2 Th' 'n, ule was laid down by the Duke of Argyll, 
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1 direction of the affairs of 
...... ;""!4I;~~fl~~l~!:.:'.Q", rnment, and not wit the 

authorities app tnt an f" 1.>1. I s y the Crown, unde,r­
Partiatile'Utary ' enactment, in India itself; and that the 
Government established in India was (from the nature of 
the case) subordinate to the Imperial Government at 
Home ; and, further, that the Imperial Government must 
hold in its hands the ultimate power of requiring the 
Governor-Gener~l to introduce a mea~ure, and of requiring 
also all the members of his Government to vote for it .• 

he position is somewhat different under the Reforms. 
The present Subject to the provisions of the Government of 
position. India Act and the Rules made thereunder,-

( 1) the Secretary of State now 1 -

(a) has and performs all such or the like powers and 
duties relating to the government or revenues 
of India, and has all such or the like powers 
over all officers appointed or continued under 
the Act as, if the Government of India Act, 
1858, had not been passed, might or should 
have been exercised or performed by the East 
India Company, or by the Court of Directors 
or Court of Proprietors of the Company, either 
aione or by the direction or with the sanction 
or approbation of the Board of Control, in 
relation to that government or those revenues 
and the officers and servants of that Company, 
and also all such powers as might have been 
exercised by the Board of Control alone, and . 

(b) in particular, may superintend, direct and control 
all acts, operations and concerns which relate 

S ecretary of State for India, in a despatch (dated May 24, 1870), 
addressed to the Government of India during the Viceroyalty of 
Lord Mayo.-Vide Iyengar's Ifdia" Constitution, p. 35, and also 
Monlagu-C1telmsford Re/Jort, pp. 22-23. 

1 Sect i9ns 2 (1) and 2 (2) of the Act. 



· or l;.' es of India, and 
all grants { , '; aLi , .. ' tl' it ,s and allowances. 

I and all othe" W,y i~r..t, .1l.J r:harges, out of or 
on the reve'nues of IndIa; ,,:nd 

(2) the expenditure of the revenues of India, both in 
British India and elsewher~, is subject) to the control of 
the Secretary of State in Council, and no grant or appro­
priation of any part of those revenues, or -ef any other 
property coming into the possession of the Secretary of 
State in Council 1:;y virtue of the Government of India Act, 
1858/ or the Government of India Act, shall be made with­
out the concurrence of a majority of votes at a meeting of 
the Council of India. 

The word 'may' in (lXb) safeguards, to quote Sir Valentine 
Chirol.2 the rights_of the Crown and Parliament in re ard 
to the administration of India. The phrase' subject to the 
provisions of the Government of India Act' has a special 
significance now in view of the fact that l!trge powers. 
specially financial and legislative, have been conferred upon 
the authorities in India by the Act and the Rules made 
thereunder. Nevertheless, under Sections 2 (1) and 2 (2y~ 
of the Government of India Act, taken with ~ection 131 
(1)4 of the same Act, the powers of the .Secretary of State 
or of the Secretary of State in Council in rel~tion to the 
&,overnmellt uf India are still verl exteu ive. But the Act 
has provided for the relax~ the control of the Secretary 
of State. It is laid down in Section 19A of the Act that the 
Secretary of State in Council may, notwithstanding anything 
in the Act, by Rule regulate and restrict the exercise of t~e 

1 S~ction 21 of the Act. 2 Indian Unrest, p. 308. 
3 See foot-note 1 on the preceding page. 
• S~tion 131 (1) of the Act runs thus: 

'Nothing in this Act (Le., the Government of India Act) shall 
derogate from any: Tights vested in His Majesty. or any powers of 
the Secretary of State in Council, in relation to the government of 
India' .. 
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powers of superintendence, direction anu 
the Secretary of State and the Secretary 
by the Act, or otherwise, in such mar.;. 
necessary or expedient in order to r 
purposes1 of the Government of IndL ,~t 

Rules ,made under this Section relatiu, YI 
than Transferred must a oved in 1 . h)" ) I I, 

arliame t; or they will not be valid . .8.1lti il c ', ting 
ransferred subjec s made un et this Section must be 

laid before both Houses of Parliament as soon as may. be 
after they are made, and if an address is presented to the 
Crown by either House of Parliament within the next 
thirty days on which that House has sat after the Rules are 
laid before it praying that the Rules or any of them may be 
annulled, the Crown in Coqncil ' may annul the Rules or any 
of them, and those Rules will thenceforth be void, but 
without prejudice to the validity of anything previously 
done thereunder';' 

The authors.of the Joint Report recommendedz : 'Now 

The 
Secretary of 
State'R 

that His Majesty's Government have declared 
their policy of developing responsible institu­
tions in, India we are satisfied that Parliament 

/" control over 
Transferred mu:;t be asked to assent to set certain hOllnds 
subjects, to its own responsibility for the internal adminis­
tration of ' that country. It must, we think, be laid down 
broadly that, in respect of all matters in which responsibility 



D[AN CONSTITUTION 

to r .... ;,resentative bodies in India, . Parliament 
~ pr 1 are rl to forgo the exercise ,of its own power 

t 1, an ti1 .r this process must continue pari passu 
~. \ ~, ~nt of responsible government in the 

~l. . lally in the Government of India .... 
' ... he uC,,;,,:':'L or .state would, we imagine, ask Parliament's 
assent to his declaring by statutory orders which he would be 
empowered to make under the Act that such and such 
subjects in the various provinces have been transferred; 
and when Parliament has assented to such orders the 
, ecretary uf State would cease to control the administration 
of the subjects which they l!overed." Similarly, the Joint 
Select Committe~ recommended that over Trans'£erred 
sd6'jects the con ro of theG ovemor-Geheral in Council, 
lin us of t?e Sel::retary 0 State, should e restrict~d i n 
future within the narrowest possible limits.2 In accor ance 
with these recommendations, the following Rule 3 has been 
made by the Secretary of State in Council under Section 
19A of the Government of India Act:-

• The powers of superintendence, direction and control 
vested in the Secretary of State and the Secretary of State 
in Council under the Act or oth~rwise shall, in relation to 
Transferred subjects, be ex;ercised only for the following 
purposes, namely :-

To safeguard the administration of Central 
subjects; 

to decide questions arising between two provin-

(;l m • I 0 note the following in thIs connection :-
• 1t is almost trui m to. ay that any e tension of pop"lar control 

ov r an 0 dol sys'em of governruent ruu t u accomp;~nie by some 
llixation of th boad' of perior official .. uthority. '-Montagu-

CJ..t!I1U!OId R<poyt, para. 10. 
~ JOin' ek Committe's Report on Clau e 33 of tbe G veniment 

of India '1. 
a Th • \e ment (if letha NotJli fon No. 835-.0., dated Decem­
r 14,1 20-The Cal~li'ta (,a::elte, D ember i!2, 1920. 
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ces, in cases where the provinces concernpc 
fail to arrive at an agreement • 

3) to sat uard 1m rial interests; 
(4) to determine the position of the Government of 

India in respect of questions arising between 
India a d other parts of the British Empire; and 

"" (5) to sa'feguard the due exercise and performance 
~'limz:::tl!.Q!~E~a1i~cr duties possessed by or 
i~ oD-the Secr~ o~> Sta e or tIle Secre­
tary of State in Council, under or in connection 
wi or the purpose of the followin~ provi­
sions of the-Act namely, Section 291\., .section 
30 CIA), Part VIlA, or of any rules made by 
or .wi th the sanction of the Secretary of State 
in Council.' 1 

1 Section 29A of the Act rdates to the appointment of a High 
Commissioner ndia, to the conditions of his employment and to 
the dele ation_of 1!l!rtaiilpowers to him.-See pages 310-13 ante. 

ection ~O (la) of the Act runs thus : 
• A local Govtlrnment may, on behalf and in the name of the 

Secretary of State in Council, raise money on th-e security of revenues 
allocated to it under the GoveWlllent of India cr, and make proper 

, aSSnrnnces for that l'lupose, and rules made under the Act may 
provide for the conditions under which this power shall btl eKer­
-cisab~' - For the Local Government Borrowing Rules, see 
Al'1t6n1fix C. I 

P~t VIlA of the Act relates to the Civil Services in India. See 
Chapter XXII. . 

• Commenting upon this 'Rule under Section 19A of thtl Act (i.e. 
S . 33 of the Act of 191Y) , the Joint Select Committee stated:-

.. This rule (which, as already stated, is exactly parallel with 
Devolution Rule 49) is confined to relaxation of the Secretary of 
State's control over Transferred subjects, and the Committee 
consider that no statutory divestment of control, except over the 
Transferred field, is either necessary or desirable. It is open to the 
Secretary of State to entrust large powers, administrative and 
financial, to the Governor-General in Council and the provincial 
Govtlrnors in Council, and he will no doubt be largely influenced in 
deciding w!lether or not t9 require referenctl to himself in any given 
case or whether to interpose his orders when reference has been 
made, by the attitUde of provincial public opinion as expressed in 
the Legislative Council. But these J,natters cannot be regulated by 
statutory rules, and any auth.>rity which the Secretary of State may 
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i\gain, it is laid down in Devolution Rule 271 that. 
(:ept in those cases:! in which the previous . sanction of 

the Secretary of State in Council or of the Governor-
• General in Council is required for including a proposal for 

expenditure on a Transferred subject in a demand for a 
gtant, the) ocal Govern!E-e~ of a Governor's provioce ~ 
have power to sanction expenditure on....I.raIl.s.f~I subjects 
to the ~~t of- any gt:;nt voted by the Legislative 
Council. It will ~ have- power, under the same Devolu­
ti~'Rule, to sanction any expenditure on Transferred 
subje::ts which relates to the heads 3 enumerated in 
Section 72D (3) of the Act (i.e., to non-votable heads of . 
expenditure), subject to the approval of the Secretary of 
State in Council or of the Go vernor-General in Council, if 
any such approval is required by any Rule for the time­
being in force. Commenting upon this Rule the Joint_ 
Select Committee stated4 : 

'It is th'J clear intention of the Act of 1919 that 
expenditure on transferred subjects shall, with the 
narro west possible reservations, be within the exclusive 
control of the pro vincial legisla~ures and subject to no­
higher Ranction save such as is r.eserved to the Governor 
by Section 11 ( 2) (b)5 of the Act (which empowers him to 
authorize expenditure in cases of emergency). But some' 
reser vations are required. The Secretary of State in 

decide to pass on to the official Governments in India will .be a mere­
.delegation of his own authority and re!lponsibility, for the exercise of 
which in relation to centra l and reserved subjects he must remain 
accountable to Par~iament". Second Repolt from the Joint Select. 
Committee on the Government of India Act, 1919 (Draft Rules).' 

1 See Appendix B. 
• The cases are mentioned in Schedule III to the Devolution Rules . 

See pp. 331-33 post; see also Appendix B. . 
"Prr:>posals for expenditure relating to those heads are not 

submitted to thl! vote of a Governor's Legislati\'e Council. See· 
p. 216 ante. 

* Second Report from the Joint Select Committee on the Govern-· 
ment of Indi l'. Act, 1919 (Draft Rules). 

• I.e. Section TZD (2) (b) of the Government of India Act. 
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• Council .Dl1 ' retdn control over expenditure on trans­
ferred subjects WhiCh is likely to affect the prospects or 
ri~hts of the all-India services, which he recruits and will 
continue to control, and he must retain power to control 
the purchase of stores in the United Kingdom. But 'subject 
to these limitations,\ Ministers should be as free as possible 
from ext~rnal control, and the control tol be exercised over 
expenditure on transferred subjects should be exercised by 
the provincial legislature, and by that bohy alone.' 

Accordingly, under Schedule lIP to the Devolution 
Rules, the previous sanction of the Secretary of State in 
Council is necessary-

, (1) to the creation of any new or the abolition of any 
existing permanent post, or to the increase or reduction of 
the pay drawn by the incumbent of any permanent post, if 
the post in either case is one which would ordinarily be 
held by a member of an all-India service, or to the increase 
or reduction of the cadre of an all-India service; 

(2) to the creation of a permanent post on a maximum 
rate of pay exceeding Rs.l,200 a month, or in Burma 
Rs. 1,250 a month, or the increase of the maximum pay of a 
sanctioned permanent post to an amount exceeding 
Rs. 1,200 a month or in Burma Rs. 1,250 a month; 

(3) to the creation of a temporary post with par 
exceeding Rs. 4,000 a month, or to the extension beyond a 
period of two .years of a temporary post or deputation with 
pay exceeding Rs. 1,200 a month or in Burma Rs. 1,250 a 

...... -month; 2 

1 This Schedule relates to the Transferred suiJieets only.-App. B. 
2 , If the bolder of a temporary post created by the local Government, 

the rupee pay of which does not exceed Rs.3,000 a month, would 
have drawn overseas pay in sterling had he not been appointed to 
tbis cst, the local Government may permit the holder of that post to 
r3r:\.r,. · ... ~~:...:,,:,,- 4-.,:, : ' l ~ .... f "I Aio ' ' ("1.(, t J po't, 'erse .. 
P , ' '"t 0t nA , (;t:er'l''1 h have 
heen .!tl 111 d nOt; not en f. } IBt.'-

c' • iII t tile D 'O{'Jll n R~\l • 
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(4) to the grant to any Gover..) eat servant or to the 
family or other dependants of any deceased uovernment 
servant of an allowance, pension or gratuity which is not 
admissible under rules made or for the time being in force 
under section 96B of the Act, except in the following 
<:ases :-

(a) compassionate gratuities to the families of 
Government servants left in indigent circum. 
stances, subject to such annual litnit as the 
Secretary of State in Council may prescribe; 
and 

(b) pensions or gratuities to Government servants 
wounded or otherwise injured while employed 
in Government service or to the families of 
Government servants dying as the result of 
wounds or injuries sustained while employed 
in such service, granted in accordance with 
such rules as h'ave been or may be laid down 
by the Secretary of State in Council in this 
behalf.' 

Every application for the sanction of the Secretary of 
State in Council ' shall be .addressed to the Governor­
General in Council who shall, save as hereinafter provided, 
forward the same with his recommendations, and with such 
further explanations of the proposal as he may have seen fit 
to require from the local Government (concerned), to the 
Secretary of State in Council. 

If the application relates to-
(1) the grant in an individual case of any increase of 

pay, or 
(2) the creation or extension of a temporary post,' 

the Governor-General in Council may sanction the proposal 
on h half of the a~_ of c:;. tr ' '0 c· , or D'a'- D, 

if h d!'. e ts fro~ the p 'oposal, mi' iO'ward the applica 
tioD wito hit.; recommendation" nd with such furthe 
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explanations of the proposal as he may have thou~ht fit to 
require from the local Government concerned, 'for the 
orders of the Secretary of State in Council. 

We have in the preceding few paragraphs shown the­

Tbe 
Secretary of 
State's 
control over 
Central and 
Reserved 
subjects. 

extent of control which the Secretary of State 
or the "Secretary of State in Council can exercise 
over the Transferred subjects. We shall now 
consider the nature of biis control over the 
administration of the Reserved subjects and of the­
subjects, nown a Centr~l wlllch are under the 

administration 0 tlie Governor·General i~cil. v""With 
regard to these subjects, there are no such statutory Rules 
providing for the relaxation of the control exercisable over , 
them by th-e Secretary of State or by the Secretary of State­
in Co'unci! as there are in tbe case of the Transferred subjects .) 

.' , . . 
The Joint Select Committee 1 was strongiy opposed to any 
statutory divestll.lent of control except over -the Transferred 
field. It held th":t any authority which ' the Secretary of 
Stare -might decide to pass on to the official Governments in 
India would be.a mere delegation of his own authority ancl 
responsibility, for the exercise of which in relation to Central 
an Reserved subjects he.,.!!!!!?t re' au to l. 
Parliament. Thus there may be delegation of financial 
authon y to tl."te Governments in India under the proviso to 
Section 21 of the Act. Under it a grant or appropriation 
may be 'made by then:t for any subject 10 ac(!ordance with 
provisions or restricHons ' pre~cribed by the Secretary of 
State 10 COUl;lcil with 'the concurrence of a majority of votes 
at ~1Og of the Council_ Commenting on Devolution 
Ru e 27 2 , the Joint Sel~t Committee stated 3; 

, Second Report from the Joint Select Committee 0 

meat of India Act, 1919 (Draft Rules). 
• See p. 330 or Appendix B. 
3 Second Report from the Joint Select Committee ru 

ment of India Act, 1919 (Draft Rules). 

Gov 1 
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'They think that it is unnecessary and undesirable to 
-prescribe by statutory rules under the Act of 1919 the 
extent to which the Secretary of State in Council is prepared 
to delegate to provincial Governments his powers of control 
<over expenditure on reserved services" Such delegation 
has always in the past be~n etfircted by orders of the 
Secretary of State in Council made in virtue of the ' ~'ers 

co erred by the roviso (0 ec lOn 21 of the Act of 1915, 
and the Committee recommend tbaf t li lS practice should 
continued under the. new reJiime, When the Act of'19'1 9 
-comes into operation, an order under section 21 of the 
earlier Act would necessarily assume an entirely new com­
plexion, in view of the large measure of control over 
appropriations for reserved services vested by the new Act 
in the provincial Legislative Councils. and such an order 
might by its provisions well recognize the principles to 
which the Committee alluded in their observations on clause 
33 in their Report on the Bill. Thus the Secretary of State 
in Council might in some cases permit the Governors in 
Council to dispense with his previous sanction to proposem 
appropriations for new res rYed expenCHfure if a resolution 
approving the same had been passed' by the Legislative 
Council. But whatever arrangement of this kind the 
Secretary f State in Council'might think fit to make, the 
-result would be amere delegation of the Secretar of State's 
statutory powers of control, a~s responsibility to P,!rlia­
ment would and must remain undiminished.' 

Rules 1 under Section 21 of the Act have been made 
by the Secretary of State in Council to the effect that 
.certain classes of expenditure relating to Central and 
Reserved subjects may not be sanctioned2 by the Governor­
General in Council or by a' Governor in Councii, as the 

)htll,nsNo , IH~' E.A., and 14-l9-A., Simla, September 
I TN Gam" ~f I"dia, October 7. 1922, pp. 1214-18. 

P endi:: 1. 
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<:ase may be, without the previous anc'iol) ( ! the Secretary 
of State in CoUncil. ese R 11 . , which were 
first published on Octooer 7, L 22, have supersed­
ed all previous Rules of a similar na~ure. 

Where the previous sanction of the Secretary of 
State in Council is required t~ any expenditure, 

- it should ordinarily be obtained before the 
Legislative Assembly or the Legislative Council, as the 
.case may be, is asked to vote supply to meet the ex­
penditure Departures from this rule 6ay be made only in 
.cases of extreme urgency, where the time available is so 
short that the required sanction cannot be obtained even 
by telegraph; but in such cases of departure, a statement 
must be submitted to the Secretary of State in Council, 
~ showing all sch~for which supply has been asked 
before san~tion has been obtained.' 

Subject to these Rules and to he provjsions of Section 
67 A 1 of the Government 0 f India Act, the Governor-Genera] 
in Council can authorize expenditure from central revenues 
upon subjects other than Provincial, and can also delegate, 
with the previous consent of the Finance Department, such 
authority on such conditions as he may think fit, either to 
an officer subordinat-e to him or to a local Government 
acting as his agent in relation to ~ Central subject •• 

Similarly, subject to those Rules and to the provisions 
of Section 72Dz of the Act, a Governor in Council has full 
power to sanction expenditure upon Reserved subjects and, 
with the previous consent of the provincial Finance 
Deparfment, to de lea-ate such power on such conditions as 
he consider fit, to any officer suborrunate to him. 

In regard to matters other than financial, relating to the 
Reserved and Central subjects, the following recommenda-' 
tioOB have been ~ade by authoritative persons and bodiee;' 

] See Chapter XIII a"fe. a See C .>'lptel • I . aNt.: 
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e the a ttitucle of the Home Government 
Reforms. The authors of the 

Joint Report saia ' :-
I Even as regards reserved subjects, while there 

cannot be any abandonment by Parliament of ultimate 
powers of control, there should ... be such delegation of 
financial and administrative authority as will leave the 
Government of India free, and enable them to leave the 
provincial Governments free. to work with the expedition 
that is desirable ...• Weare agreed that a wider discre­
tion ought henoeforth to be left to the Governor-General in 
Council; and that certain matters which are now referred 
Home for sanction2 might in future be referred merely for 
the information of the Secretary of State in Council. ... 
It will follow in such cases in future that, when the policy of. 
the executive Government in India is cllallenged. Parliament 
musCbe asked to accept the explanation that in ace~·aru:e 
with deliberatep;;liqy theGovern~ent of- India have been 
given discretionjn es ect of the topic ~stio~nd th~ 
for tiiISre~the _~etar oCState is not- 2repared to 
interfere with what has been settled in India. It is not 
part 07 our plan to make the ~fficial Governments in India 
less amenable to the control of Parliament than hitherto. 
It must be for Parliament itself to determine the limits 
which it will set to the exercise of its own powers. On the 
other halld, intervention by Parliament may involve inter­
vention by the Government of India in matters which other­
wise would be recognized as of provincial concern.' 

1 Joint Report, para. 292. 
2 I Refer('nce to the Secretary of State is still n('cessary before 

the Government of India introduces Bills which involve Imperial 
or military affairs or foreign relations, affect the rights of European 
Br"tish subjects or the law of naturalization, or concern the public 
debt or customs, currency, shipping, and certain other matters, 
but there has been marked decentralization of administrative finance 
not or,ly fro the Supreme Government to the provinces but fro~ 
WhItt: 11 to Delhi.'-Seton, The ltulia Office, lW. 84-85. 
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in agreerpent vith a conclusion of th6 Legislative Assembiy, 
their joint del i(~ 'sho~ d or 'narily p;'evail.' 
And one 2 f i spe 1 ~J re ommendations was as 
follows :-

, Where the G0\Ter nment ot India Jre in agreement with 
a majority of the non-offi ial members of the Legislative 
Assembly, either in regard to legislation or in regard to 
resolutions on the Budget or on matters of general 
administration, assent to their joint decision should only 
be withheld in cases in which the Secretary of State feels 
that his responsibility to Parliament for the peace, order 
and ~ood gove~nt of India, or paramount considera­
tions of Imperial policy, require him to secure reconsidera­
tion of the matter at issue by the Legislative Assembly.'3 

Finally, the J oint Select Committee stated~ :-
'The Committee have given most careful consideration 

to the relations of the Secretary of State with the 
Government of India, and through it with the provincial 
governments. In the relations of the Secretary of State 
with the Governor-General in Council the Committee are 
not of opinion that any statutory change can be made, l 
so long as the Governor-General remains responsible 
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delegate to any OD 

reasonably consider 
should he be called t .)/l • 

Indian interest wherE tr ~ 

of India are in agreement. " 

s which now 

'This examination of the general proposition leads 
inevitably to the consideration of one sp~cial case of non­
intervention. Nothing is more likely . to endanger the 
i'ood relations between India and Great Brita1tl than a 
belief that India's fiscal policy is dictated from Whitehall in 
the interests of the trade of Great Britain. That such a 
belief exists at the moment there can be no doubt. That 
there oU2'ht to be no room for it in the future is equally 
clear. India's position in the Imperial Conference opened 
the door to negotiation between India and the rest of the .. 
Empire, but negotiation without power to legislate is likely 
to remain ineffective. A satisfactory solution of the 
question can only be guaranteed by the grant of liberty to 
the Govet;'nment of India to devise those tariff arrange­
ments which seem best fitted to India's needs as an integral 
portion of tb.P. British Empire. It cannot be guaranteed by 
statut~ without limiting the ultimate power of Parliament 
to control the administration of India, and without limiting 
';(; - "","" ) f veto which reat ;.1 1-)(; CIO '11 and nei th 01' 

of th A1e litlJitations finds a pl<\ e in any of the statute' in 
t.~e iiritish Empire. It can only therefore be assured y 

I ~. 11 ~ino /Vle g1llent of a c:'lnven~ion. Whate'"er be the 
Ii ht' al prJlicy f r ndia, for the need of her conSl1mer 
a' .. It s for er man'lfa<:t'tf rs, it " qt ite clo.\r that he 
should have th~ same libert' to cousider !ler iut reot as 



E' ; OF THB SECRETARY OF STATE 339 

Groat Edt, :1 , Australia, New Zealand, Canada and South 
A rica. In the opinion of the Committee, therefore, the 
Se'creta-y 0 State should, as far as possible, avoid iuter­
ferellOf' on thi s subject when the Government of India and 
't Legislature are in agreement, and they think that his 
intervention, when ~t does take place, should be limited to 
safeguarding the international obligat\ons of the Empire or 
any fis~al arrangements within the Empire to which His 
Majesty's Government is a party.' 

'The re.1ations of the Secretary of State and of the 
Government of India with provincial governments should, 
lin the Committee's judgment, be regulated by similar 
principles, so far as the reserved subjects are concerned. 1 

It follows, the~efore, that in purely provincial matters, 
which are reserved, where the provincial government and 
legislature are in agreement, their view should ordinarily 
bl:! allowed to prevail, though it is necessary to bear in 
mind the fact that some reserved snbjects do cover 
matters in which , the central government is closely 
~pnce.r.Q~d.' V ' 
, To what extent the above recommendations have been 

ibe Home actually given effect to, it is difficult for us to 
Oovern. say. In one respect, however, they appear to 
~:n~I:C~~ have been followed. The principle of fiscal 
'polley of autonomy for India has been definitely accepted 
Jndl •. b,y the British Government. 2 In the course of 
hi" reply to a deputation from Lancashire on the Indian 

1 Also note the following :-' It appears to us to follow from 
<lur general reasoning that in so far as provincial action comes under 
the cognizance of the Secretary of State, either directly or through 
the Government of India, he should regulate his intervention with 
regard to the principle which we have sought to apply to the working 
<If the central Government, namely, that where the Gove:nmen Ii" 
thc'l lselvell in agreement with a conclusion of the legis ~ 
joint decision should ordinarily be IlUOWed to prevail. '-'1 h 
Committee. Majority Report, pat •. l~. 

2 Vide Report of tile Indian Fi.al 'Commission, 1921-22, .4 
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import duty on cotton goods, Mr. Montag ! tuted 1 on 
March 23rd, 1921, as Secretary of State for l lllU: 'After 
that Report by an authoritative :Committec of h)th ouse 
and L9rd Curzon's promise in the House of , ords, it wa 
absolutely impossible for me to interfere ,~ ith the rt"ht 
which I believe was wisely given and whic I am rlt"t 

mined to maintain-to give to the Government of India the 
right to consider the interests of India first, just as we, 
without any complaint from any other parts of the Empire, 
and the other parts of the Empire without any complaint 
from us , have always chosen the tariff arrangements which 
they think best fitted for their needs, thinking of their own 
citizens first'. In a Despatch, dated June 30th, 1921, the 

ecretary of State stated that he had, on behalf of His 
Majesty's Government, accepted the recommendation of the 
Joint Select Committee on the question of fiscal autonomy 
for India. 2 'His words were 3 : 

, The Secretary of State should, as far as possible, avoid 
interference on this subject when the Government of India 
and the Indian Legislature are in agreement, and i t is 
considered that his intervention, when it does take place, 
)bould be limited to safeguarding the international obli­

~:tions of the Empire or any fiscal arrangements within 
the Empire to which His Majesty's Government is a 
party.' 

The Government of India' s acceptance of the principle 
of discriminating protection as conducive to the best 
interestsOf India, the appointment of a Tariff Board, and 

1 Re/Jort of the Indian Fiscal Commission, p. 4. Vide also ;. ;scal 
Policy in India by Dr. P. N. Banerji, pp. 114-16. 

2 Ibid. 
• See p.381 of India's Parlialne1lt, vol. ii, prepared by the Direc­

tor, Central Bureau of Information, Government of lndia. Vid~ 
al i ·;s .con nee tion the debate in the Council of State on the­
r lu ,n "h Lrding , Fisca) powers under Coostitutional Reforms' 
f b, ' .. ,p. 78-82. . • 
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the ... nactment in {( "ent years of measures for the protection 
of r ldian indu 'trit . .a I?rove the fact that India now enjoys a 
cer t ill l alDOl~nt of freedom in respect of fiscal matters. 

Durio1! the regir.e of Mr. Montagu's successor in office, 
the Ho ne interterence in Indian affair a ecu: to ve 
inc~. Thi0t'least, we gather from the views of one 
who "haS'a right to express an opinion on the question. In 
an article 2 published in the Contemporary Review, Novem­
ber.1923, Sir Tej Bahadur Sapru, wHo was, till January ' 
1923, a member of the Viceroy's Executive Council, wrote 
as follows :-

, It must be distinctly recognized that the Government of 
Indi;;! is not an independent Government, and howsoever 
it may b e denied, th~ fact ;emains that in all vital matters, 

~ See also in this connection thl: reply given by Lord .Winterton, as 
Under-Secretary of State for Inaia, to another ncputation repre­
senting cotton textile interests, on March 29, 1922, in Dr. P .N. Banerji's 
Fiscal Policy in India , pp. !21-22, or in the Indian Annual R egister, 
1922-23, vol. ii. edited by Mr. H. N. Mittra, pp. 197-200. He 
staten among other things: '1 should like first of all to deal very 
briefly with the constitutional point that has been raised. I will at 
once say that of course ike ultimate financial responsibility under the 
Government of India Act rests with the Secretary of State, bnt 1 think 
it will be gl'nerally admitted that the Government of India must have 
wide latitude in deciding tbe steps to be taken in particular instances. 
. .. If you ,accept my argument, real, complete, self-~overnment 
must always be pased on fiscal autonomy. However, do not let us 
raise that point at this moment. I would only venture to say with all 
respect th at sooner or later, when this question comes to be the subject 
of public controversy and public debate, not perhaps in this Parlia· 
ment bnt in a future Parliament, when the advance is again mane, 
which, I suppose, we all hope will be made as a.nticipated by Parlia­
ment-then Parliament will have to make up its mind whea the 
question is most emphatically brought up of the cotton interest of 
Lancashire, with a ll its magnificent record of service and devotion to 
the Empire, on which leg it stands, whether it is prepared to say it 
will grant complt'te fiscal autonomy to India or not.' - The Indian 
Annttal Register, 1922-23, vol. ii, pp. 197-98. 

This statement indicates rather a change of attitude on the part of 
the Home authorities, and is against the spirit of the recommend · 
ation of the Joint Select Committee on the question of fiscal 
autonomy for India. It does not appear, however, that the principle 
underlying it has been actually follbwed in practice. 

2 The article was entitled' The Problem of India's Aspi"ations.' 



342 THE H-lDIAN CONSTITU nON . 

and sometimes even in unimportant aI ' e polk I for 
India is formulated not at Delhi, nor at ' . b t in 
Whiteq.all .... Frankly speaking, I am one 'of those who 
feel that the position in India would .e ···~r· wuch 
easier, even under the present constitution, if the Govern­
ment of India could be left to deal with the local problems 
independently, and if the control of Whitehall over India 
could be substantially relaxed.' This, then, was the 
position even after the introduction of the Reforms. 

The Secretary of State in Council may, 1 with the 
concurrence of a majority of votes ·at: a 'meeting 

Power of the 
Secretary of of the Council, sell and dispose of any property 
StatetolClI, for the time being vested in the Crown for the 
mortgage 
and buy purposes of the government of Indih and raise 
property. money on any such property, and purchase and 
acquire any property. 

As a corporate body, the Secretary of State in Councilz 

may sue and be sued. Neither the Secretary of 
Rlgbts and 
Liabilities State nor any member of his Council is personally 
of the liable in respect of any contract or assurance 
Secretary of 
State In ' made by or on behalf of the Secretary of State 
Council. in Council, or ' any other liability incurred by the 
Secretary of State or the Secretary of State in Council in 
his or their official capacity.' N or is any ~ person executing 

1 Section 28 (1) of the Act. . 
Any property acquired in pursuance of this section mu~t vest in 

tbe Crown for the purposes of the Government of Jndia.-Section 28 
(3) , ibid . 

2 Section 32 (1) of the Act. See in this connection llbert's 
Government of India (tbird edition) , pp. 196-202. 

In England, since the King can do no wrong, 'he cannot be 
prosecuted criminally, or, without bis own consent, sued civilly in 
tort or in contract in any court in the land. . . . If a person has a. 
claim against the Crown for breach of contract, or because his 
property is In its possession, he may bring a Petition of Right, and 
the Crown on the advice of the Home Secretary will order th~ 
petltion indorsed" Let right be done ", when the case proceeds like 
an ordinary snit' -Lowell, G'Jvernmenl of England, vol. i, p . 27. 
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COD ~a t 0 be ' 1£ of the Secretary of State in Council 
per 0 all liable ill respect of the same. All such liabili. 
lie ,and nco. ts lind damages in respect thereof, will be 
I rne by the re et'U s of India. 1 

Finally, the Secretary of State in Council must, I within 
llidian the first twenty-eight days durin~ which Parlia-
revenue ment is sittin-g after the 1st of May in every year, 
accounts to 
be annlllly lay before both Houses of Parliament detailed 
laid before accounts of receipts and disbursements, both in 
Parliament. • India and elsewhere, for the financial year 
previous to that last completed and the latest estimate of 
the same for the last financial year, together with a 
statement exhibiting , the mora l and material progress and 
condition of India.' 

We have in a previous chapter referred to the financial 
powers of some of the Dominion Parliaments. 
We may note here, by way of contrast, 
the extent of the Imperial interference with 
affairs 'other than financial, of a self·~overnin~ 
Dominion. As regards legislation, though the 

Imperial 
Interference 
in Dominion 
legislation 
and 
adrnlnlstra. 
tlon. 

Governor 'has an absolute discretion to refuse 
to assent to any and every Bill, practically this is never 
done save -on ministerial advice.'3 In administration he 
, has no real control of any public officer, and ... in effect 
cannot do any executive acts effectively without ministerial 
aid.'· 'The degree,' writes Professor Keith, ' to which 
the Imperial Government interferes in the affairs of a self­
governing colony has steadily decreased, and now has 
prooably reached its minimum, as it may safely be said that 
interference is so restricted as to render further restriction 

1 Section 32 (4) of tbe Act. • Section 26 of ibid. 
9 Res/Jonsible Government in the Dominions (1~). by Prof Keitb, 

p.167. 
• Ibid., page 183. 
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incompatible with the maintenance of t I,ower 
Similar views have been expressed y P:vfecsor Dicey 
, The Imperial Parliament,' he writes,2 , now admits an<l act!) 
upon the admission, that anyone of the DominiOiIS ha' 
acquired a moral right to as much i d#lpendellc , at an)' 
rate in regard to matters occurring w·thin the terri tory of 
such Dominion, as can from the nature of things b conceo"d 
to any country which still forms part of the British Empile . 
• . . An y Dominion has now a full an a~ . itt"" . ig~ . 

raisf' military or naval forces for its own defence .... 
The Imperial GQvernment . . . is now ready at the wish 
of a Dominion to grant to snch Dominion the power to .. 
amend by law the constitution thereof though created under 
an Act of the Imperial Parliament.' a 

1. Responsible Governmeilt in the Dominium (1909) by Prof. Keith , 
p.184. 

• See Law of t ile Constitution (eighth edition), Introduction, 
pp. xxx-xxxi. 

S We may note in this connection what the Imperial Conference of 

i 261aid down : 
Great Britain and the Dominions 'are autonomous C01fl1ltUllities 

plithin the British Emp-iI'e, equal ill status, in no way sltbordinate one 

I
to another in any aspect of tkeir domestic or exterftal affairs, though 
united by a common atlel!iatlce to the Crowl/, and freely associated as 
members of the Britisll Commonwealth of Natio1lS.' 
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borne the title of Viceroy since]} L..·, e 
has no statutory hasis, since it has as yet found 
no place in any Parliamentary enactment rela­
ting to India. The only designation employed 
in Acts of Parliament is that of Governor­
General. The title was first J used in the 

famous Proclamation by Queen Victoria in 1858, which 
referred to Viscount Canning, who had already been 

Tbe title 
, Viceroy' 
has no 
ltatutory 
bul. 

appointed Governor-General by the Court of 
Directors, as 'Our first Viceroy and Governor­
General.' one of the Warrants appointinll 
Lord Canning's succes ors refers to them as 
" Viceroys" j and the title, which is frequently 

employed in Warrants 2 of Precedence, in the statutes 3 of 
the Indian Orders, and in public notifications, appears to be 
one of ceremony, which may most appropriately be used in 
connection with the State and social functions of the 
Sovereign's representative, for the Governor-General is the 
sole representative of the Crown in India.' • 

The origin of the office of Governor-General is to be 

Hlatoryof 
the office 
of Oovernor. 
Oeaeral. 

traced to the year 1773. As bas been stated 
before, until 1773 the three presidencies of 
Benial, Madras and Bombay were, in each case, 
under President or Governor and a Counci~ 

composed of servants of the East India Company and were 
independent of one another. The Regulating Act of ] 77'J. 
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provided for the appointment of a Gov rru::u:-General and 
four Counsellors for the iovernment of the Presidency of 
Fot" WImam in Renial and declared Warren Hastings, 
who had been appointed Governor of Benial in 1772, to be' 
the first Governor-General. Moreover,' the said Governor­
General and Counoil, or the major part of them,' were 
given by 'the Act certain powers of control and superintend­
ence over the presidencie of Madras and Bombay. These 
powers of control were further empq sized and enlarged 
by Pitt's Act of 1784 and the Charter Act of 1793. Finally, 
the Charter Act of 1833 converted the Governor-General of 
Bengal in Council into the Governor-General of India ill 
Council 1 and vested in the latter the superintendence. 
direction and control of the whole civil and military 
iovernment of the Company's territories and revenues in 
India. 2 But it was not till 18543 when a Lieutenant­
Governor was appointed, under the Charter Act of 1 53, 
for the province of Bengal (includioi Bihar lind Orissa) 
which had hitherto been ' administered directly b} .! 

Governor-General of India as the Governor thereof, thf t • 

Governor-General in Council assumed his' present chal 
of a ieneral controlling- authority' in British India. 
VThe Governor-General occupies in many respects a un 

position in our constitutional system. i I 
PotItIOD 01 
tile from his statutory powers, which are undoub" 
I' 

I. 



'348 THE INDIAN CONSTITUTION 

by pomp and awe; ceremony walks behind and before him, 
and does obeisance to him.' 1 Both his arrival at, and 
departure from, India are' invested with special dignity and 
<lisplay.' He is appointed2 by the Crown by Warrant 
under the Royal Sign Manual and usually holds office for a 
period of five years. The maximum annual salary that 
111.ay3 be paid to him under the Act i? Rs. 2,56,000. He is 
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not subject (i) to the origin I jurisdiction of any High Court 
by reason of anything counselled, ordered or done by him 
in his public capacity only, or (ii) to t e original criminal 
jurisdiction of any High ourt in respect of any offence not 
being trea felon ; nor (iii) is he liable to be arrested 
or imprisoned in any suit or proceeding in any High Court 
acting in the exercise o[ its original jurisdiction. I 

.... , ~ Governor-General, Or Viceroy, of In~a', wrote 
President Lowell, 'and the Czar of RussIa are 

His powers. . 'd b ~h t ""-- f sometimes sal to e t e wo g!1ta Qcr..at.:u> 
the modern world' ~ If we ta 'e into con ideration the 
~nstitutional po~n of the Governor-General in the 
Government of India, this statement appears to be an 
exaggeration of fact~ even as they were at the time when 
President Lowen made it. But, still, the powers vested in 
the Governor-General by statute or otherwise are immense 
and various! even uncler the Rerorms Scheme."" We have. 
in preceding chapters, referred to thos of his powers, which 
are in relation to the Indian Ie islah , central and provin­
cial, and to Acts passe y the . We have also discus:;cd 
Offices. and the maitltenance of the Viceregal palaces, have always 
been a cbarge upon public fnnds.' See Curzon. British G07'eT1l1lle"t 
in itldia. vol. ii, pp. 99-100; also Ilbert. Govern1JlCllt of hldia.3rd 
Ed., p. 253. and Fit/alice and Revenue Accounts of tile G(Jvermlleflt of 
India for tlte year 1926-27. 

1 Section 110 of the Act. The Reforms Enquiry ommittee held 
that if the immuoity was to be maint ined, it should btl made com­
plete, and that the Governor-General and the other high officIals 
mentioned io Section 110(1) of tbe Act, should be exempt from the 
jurisdiction of all courts and not merely from the original jurisdiction 
of tbe High Courts.-Majority Report, para. 91 and also recom­
mendation 2. 

2 Lowell, TIte Government of Englalld, vol. ii, p. 421. 
• • The Viceroy,' - ..., 'U"l "I'~"nj'm;' 

~eat functions. He 'I . 
",0\ • • m • r tkin. -Tlte 
of 1 
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before bis power of legislation by the process of certifica­
tion. We now propose to state some of the other powers 
:specifically vested in him by the Act or otherwise. ""He 

I may,l • ip cases of emergenCYf make and promulgate 
·ordinances for the peace and g'ood government of British 
India or any part thereof,' which will have the force of law 
for a period not exceeding six months. His power of 
making su·ch ordinances is subject, however, to the same 
restrictions as the power of the Indian Legislature to make 
laws; and any ordinance so made by him may be disallowed 
by the Crown in Council and may be controlled and super­
seded by an Act of the Indian Legislature, The last 
limitation is, really speaking, no limitation at all, in view 
.of the fact that no measure call be lawfully introduced into 
either Chamber of the Indian Legislature repealing or 
amending any Act or ordinance made by the Governor­
General without his previous sanction. This power of 
making ordinances has been exeL'cised several times. 2 He 
has power also to override the majority of bis Council and 
act on his own responsibility with regard to any measure 
• whereby the safety, tranquillity or interests of British 
India, or of any part thereof, are or may be, in bis judg­
ment, essentially affected, '.3./ This power is rarely exer­

oCi ed. It was under this provision that Lord Lytton acted in 
March 1879, when he, in opposition to the decision of the 
majority of h.i Council, exempted from (import) duty the 
coarser kinds of English cotton goods, • so that imports of 
all those qualities which could at that time be manufactured 
in India' miiht be left free.· 
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The ' orig-in of tb! ov~riding- power of the 

Orilla of 
Ilia over. 
raJ/a, 
JlO'llfer. 

General is intel-estini. Under the 1-
Act of 1773, if there arose any dif • 
oplDlon ny question brought befo 
ing, the Govern r-General and his Co 

to be bOllnd by the decision of' the major part of tho e 
present: As a consequence of this provi ioo, Warren Hast­
lng-s, who was made the first Governor-General by the said 
Act, was powerles before his Council. ais policies 
were \.. ~·en frustrated and bis deci ions overruled by 
Francis, l... erilli' I\nd Monson, three of his four Council­
lors, acting- toretber in opposition to him. • In 1776,' 
writes ""ir Courtenay Ilbert,l • he was reduced to such 
depression that he g-ave his agents in England' a conditional 
au~hority tb tender 'his resig-nation.' 'rho ugh his difficul· 
t.ies disappeared, however, with the death of MOllson ill 
September, 1776, as he could n w have his own way by 
mear. of his casting- vote, yet the lesson taught by them 
wa .. there. When Lord Cornwalli was appointed Governor. 
General in 1786 m de it a condition of his acceptance 0 

the office that he should be al owed to overrule hi Counci 
if n ces ary. ccordinilly an Act was pa sed 2 in 17 
which remedied the defect of the Act of 1773 by emp"w"e-r.'" 
inll the Governor-General to override, in matterlH>f e-rave 
importance, the decision of the majority of his Council an~ 
to act on his own responsibility. Thi' power has ber 
renewed in subsequent statutes and has been provided th 
.as we have already seen, in the Government of lifd'i l + .. ; , 

The Governor-General, ag-ain, h3 certain powefs 

1 Tiu GOvenltnnll of India (19161, p. SO. • Ibid., 67. 
3 SectioIl 43 of the Act. ee Tile Imperial Cazellur of IIII'll. 

vol. iv, p. 10 , in this connection. 
• • T '.. ~.. ... 
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sence from hi Executive Council. Whenever 
the Governor-General in Council declares it to be 
expediect that the Governor-General should visit 
any part of India without his Council, he may 
be empowered by the former to exercise 
alone all or any of lhe powers of the Governor­
General in Council, Further, he may. durinir 

his absence from the Executive Council. issue, if he thinks 
it necessary, on his own authority and responsibility, any 
order, which might have been issued by the Governor-

eneral in Council, to any local Government, or to any 
officor OL servants of the Crown acting under the authority 
of any local Government without previously communicating 
the order to the latter~ In any such case he must forthwith 
send a copy of the order issued to the Secretary of tate and 
to the local Governmen't concerned with his reasons f-ot" 
makini the same, "This particular power of the Governor­
General may be suspended by the ecretary of State in 
Council." 
..t'He usually keeps in hi own hand the Foreign and 

. Political Department which • transacts all business 
He Ilia 
charec of connected with external politics, with frontier 
the for I(a tribes and with the Native tates in India.' .,I As 
Department. we shall have occasion later to refer to this 
n tter, we do not propo e to discus it here, 

'l'he Governor-General;' liko olonial Governors, .... enjoy 
now the preroirative of pardon under the revised 
Tn. trument of Roval Instructions-' issued to 

lat]· t H.. lOs"", nt 
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MENT OF INDIA 

in the exercise of its criruinal 
of Ju tice within Oor said 

free or subject to such lawful 
conditio s _ to • ' 00 m. ;em fit.' 

Accor :Hni 0 if Co Iy Ilbert,l the royal prerogative 
f rdo 1 W' f u JerT not expressly conferred upon 

the Gov rn r·General b I" warrant of appointment. The 
)v n r·Gcre I \1 (' uncil, however, had the power of 

remitting sentence under the Code of Criminal Procedure. 
The .delegation of the prerogative of pardon to the 

Governor-General does not diminish, owever,' the right 
of the Crown to grant pardon directly, on the advice of 
the Imperial Ministry, ince the delegation is a voluntary 
act, and cannot bind or fetter the di cretion of the Crown.'a 

• Acc~rding to Profes or Keith, in a self-governini Dominion 
.:.ip all cases save those of death entences the Governor 
must accept ministerial advice, unle s either imperial 
interests are concerned or he is prepared to find other 
Ministers; but in the case of death sentences he must exer­
cise hi personal di cretion, and canDot relieve himself of 
re pODsibility by relying on ministerial advice." ~ In our 
country the question of granting pardon on ministerial 
advice has not yet arisen for obvious reasons, and the 
exercise of the royal prerogative of mercy is, in the present 
circumstances, presumably left to the personal discretion of 
the Governor·General himself. ~ 
"/Except in the case of Bengal, Bombay or Madras, the 

HIli powers 
rCludlol 
lOme ladUlfI 
appolDl, 
mall. 

Governor of a province is appointed by the 
Crown after consultation with the Governor. 
General. The Governor-General can appoint a 
-BePu(y-Sovernor to administer a part of a Gover­
nor's-province;· He has also the power to appoint, 
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of honour either 
or as personal distinc-

, Finally, the Governor-General has recentlyz been 
pmpowercd by the King to suspend, with the concurrence 
of the Secretary of State. from the exercise of his office any 
person appointed by the Crown or on its behalf to an office 
in India, against whom misbehaviour may have been 
'aUeged, and to constitute a tribunal to enquire into the 
truth of such allegation in order that Royal pleasure may be 
signified on its finding ~ 
" If the GoverJ;lor-General has certain specific powers, he 

has also certain specific obligations enjoined 
"11 dutlea upon him, and if his powers are great, no less aad reapoa· 
IlbllltIeI. great i his respon ibility. v 'In constant and 

inti communication,' writes Sir George 
Chesney, 'with the differen governments and administra­
tive agents throughout the country. as well as with the 
Secretary of State at home; with the immediate charge of 
diplomatic business within and without the Empire, from 
which orne cau e for anxiety is never absent; loaded. in 
addition. with the burden of ceremonial duties, especially 

l These titles are: Maharaja, Nawab. Raja, Shams-nl·nlama, 
Mahamahopadhyaya. Aggamahapandita, Diwan Bahadur, Sardar 
Hahadur, Khan Bahadur, Rai Bahadur, Rao Bahadur, Sllfdnr Sahib, 
Khau Sahib, Rai Sahib, Rao Sahib, and a lew Burmes~ •. _ •..• 
T1w Guelie of /1f4ia, Extra .• July 3. 1926 . 

• '> tl, .. f'..overnment of Iudl.a's Home lJepartmeut 
.~711"';' d ,,:, ~ , .. t ,~ 
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and Princes of a countr 
tiquette possess an exaggerated 
ti sever increa ing as the mean 

""" ........ "n ~a ion improve; the Governor-
h lrally hardly ever an hour to call 

'olves tbe carrying of a sustained 
pre sure, and anxiety which only 
lirit can u tain unimpaired for 
'eroy's reign l .' 

., l' ,,, I ition of tbe Governor-General is 
one of subordination to the Secretary of tate. 2 And thotlih 
in actual practice the relations between them may be largely 
.determined by personal factors and though constitutional 
usages and understandings may to a certain extent obscure 
their exact legal po ition, yet the subordination is there 
and the politically inferior position of the Governor·General 
cannot be_ aenied.,l He i , for illstance, required by the 
revised Instrument of Royal In tructions, to which we have 
already referred, to obey the directions of the Secretary 
of tate. Thus begins the Instrument3 :-

• Whereas by the Government of India Act it is enacteo 
that the Governor·General of India i appointed by Warrant 
under Our Royal Sign Manual, and We have by Warrant 
.constitutt'd and appointed a Governor-General to exercise 
the said office subject to such inslrllcti(ms alld directions & as he, 
or Our Governor-General for the time being, shall from 
time to time receive or have received under Our P oyal 

ign Manual or under the band of one of Our Principal 
Secretaries of State, etc .... .' 

~/ndian Polity. p. 132. See Lord O,rzon in India edited by 
Sir Thomas Raleigh. vol. ii, pp. 315-17; also Sir William Hunter'. 
The Earl of Maro, pp. 91-94. 

• • The Viceroy is directly lubordinate to the ecretary of State 
for India and his Council-a subordination at which many Indl_ 
ruler<; have optonly chafed and which by lOme hal ~ loud 
1upportable. '-C~ Britisll Covw""."t in India. vol. II, p.llO.; 

3 See Appendi~ • • The italics are oars. 
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It appears that the position in ttL; rc pect hu. remained 
unchan~ed since 1858. For examftl • ,'e find the followin2 
in Queen Victoria's Proclamation p that yenr :-

, And We, reposing especial tru ~ l.od {!o fidence in the 
loyalty, ability and judgment of 0 I r'ght lru'ty and well 
beloved Cpusin and Councillor, "uarles John VJ COUllt 

Canning, do hereby constitute and app.)int jm, the" id 
Viscount Canning, to be Our first Viceroy and uovernor­
General in and over Our said territories, and to administer 
the government thereof in Our name, and generally to act 
in Our name and on Our behalf, sub;ect to such Orders and 
Rt!f(lIlationsl as he shall, from time to time, receive from Us 
through one of Our Principal ecretaries of State.' 
~The Governor-General may not be the . agent ' of the 

Secretary of State, but he is miaou6£eOTY his subordinate 2 

politicaiTy. v 

very Governor-General must take an oath of alle-
giance, and an oath for the due execution of 

He DlUsl his office and for the due and impartial adminis-
take certaIn 
oatba. tration of justice, in the forms given hereinafter, 

and must, either himself or by any other 
person authorized by him, administer to every person who 
may be appointed a Governor, Lieutenant-Governor, Chief 
Commissioner, member of an Executive Council. or a 
Minister in India, similar 'oaths of allegiance and of 
office' 3 

1 T \le Italics are ours. 
• Whilst performing his function as the representative of the Ho e 

G vemment, the icero),' is really subordinate to the Secretary (.If 
tate. Lord Salisbury made this perfectly plain to Lord Northbrook 

in 1 75. The amount of this ubordination, however, depends on 
the p rsouality of the Viceroy and the Se<:rt'tary. Lord Salisbury 
made this subordination apparent with his fist, Lord Morley with 
hi \-ersuasiveness' .-Mr. J. Ramsay MacDonald, Tile Gov""",ent 
of /ndia, p. 57. See also Sapru, Tile /"dia" Constilutitm, pp. ~6. 

" ~~ The Gazelle of It,dia, June 11, 1921, pp. 850-51; Notification 
No. 155~, June ,1921. 
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'FORM OF OATH OF ALLEGIANCE 

I, ... , do swear that I will be faithful and bear true 
allegiance to His Majesty, King ..... , Emperor of India l 

His Heirs and Successors, according to law. 

So help me God. 

FORM OF OATH" OF OFFICE 

I, ... , do swear that I will eli and truly serve our 
Sovereign, King ...... , Emperor of India, in the office 
of ... and that I will do right to all manner of people 
after the laws and usages of India, without fear or favour, 
affection or ill-will. 

o help me God. 
(He is required by the Royal Instructions 1 to be vigilant 

that the policy of Parliament as set forth in tbe Preamble 
to the Government of India Act, 1 19, I is constantly 
fu rthered alike by his Government ann by the local Govern­
ments of ... presidencies and provinces'. He is also 
required by the same Instructions to do everything that lies 
in him, consistently with the fulfilment of his responsibilities 
to the Crown and Parliament for the welfare of the Indian 
people, that the administration of the centrai subjects may 
be carried on in barmony with the wishes of the people as 
expressed by their representatives in the Indian Legis­
lature, I so far as the same will appear to him to be just and 
reasonable.' 1 

We have stated above the s\"ecific powers and duties of 

"The Gover­
<IIor-Geural 
JD CouDell. 

the. Governor-General. We now propose to 
describe the constitution and functions of his 
Executive Council and to dISCUSS the powers 
vested in the Governor-General in CounciJZ as, 

we must bear in mind, the Government of India is 

1 See Appendix N. 
• I The Governor-(kneTal in Council Is often described as the 
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conducted • not by an individual but by a Committee. No 
important act can be taken without the assent of a majority 
of that Committee.'l 

The constitution of the Executive Council of 'the 
Governor-General has been altered from time to 

Evolution 01 
tilt Execu. time. The Council, as originally constituted by 
:~~I!~OUDCII the Re~ulating .Act of 1773, consisted of four 
Oovernor. members named in the Act. 2 The number of 
Oeneral. councillors was reduced by Pitt's Act of 1784 to 
three, of whom the Commander-ill-Chief of the Company's 
forces in India for the time being was to be one and to 
have precedence in Council next to the Governor-General." 
The Charter Act of 1793 fixed the number of members at 

Government of India, a description which is recognized by Indian 
legislation '. -Ilbert, The Govertmumt of Itldia, p 202. 

According to ir C. IIbert, • (he Governor-General in Council, as 
repres~nting the Crown in India, enjoys, in addition to any statutory 
pow I'll, such of the powers, prerogative, privileges, and immunities 
appertaining to the Crown as are appropriate to the case and con­
sistent with the system of law in force in India. . .. The Governor· 

enerol in Council h also, by delegation, powers of making treaties. 
and arrangements with Asiatic tates, of exercising jurisdiction and 
other powers In foreign territory, and of acqui.ring aod ceding terri­
tory ' .-Tlle Covemment of bldia', p. 203. 

ee also in this connection Comparative Administrative Law by 
Mr. . N. Ghosh, pp. 252--53. 

" Lord Curzon's speecb at a dinner given by tbe United Service 
ClUb, Simla, on September 30, 100 .-Lord Curzon i" India, vol. ii. 
p.299. 

Lord Curzon 01 0 said In the course of his speech :-
• Tbe Viceroy is constantly spoken of as though he and he alone 

were tile Government. This IS of course unjust to his colleagces, 
who are equ lly responsible with himself, aod very often desen'e the 
credit which be unfairly obtains. On the other hand, it is sometime~ 
unfair to him; for he ma have to bear the entire responsibility for 
administrativd acts or pOlicies wbicb were participated in aod perhaps 
originated by them. • •. Tbe Vic~roy haa no more weight in bs 
Council tbao any individual member of it.' 

The last sentence In the above quotation is, as Mr. Ramsay Mac­
Donald puts It, • a fanciful exaggeration of the Viceroy's weakn~ .' 

-The East India Company Act, 1773. Section 10.-P. Muktorji'& 
C~"'io"tzl DocrmrenJs, vol. I. 

a The East India Company Act, 1784. Section 18, Ibid. 
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three and provided further that, if the office' of Governor­
General and Commander-in-Chief were not united in the 
same person, which might be allowed under an Act of 

, the Comm nder-in-Chi :mii'bt he a member of the 
Council of Fort William, if specially appointed so by the 
CO'!l'rt of Director • and that, il so appointed, he should 
have rank and precedence next to the Governor-General .. ' 
The Charter Act of 1833 authorized' the appointment of ! 
four ordinary members an one extraordinary member of 

ounci!. Z The Commander-in-Chief was to be the extra­
or IUary member of Council. if so appointed. Of the 

lnary members. three were to e recruited from the 
Company's service, but the fourth member was to be 
ap from out ide the service .• The duty of the 
fourth ordinary member had been confined entirely to 
legislation till 1 S3 when he was made, under the Charter 
Act of that year, a • full executive member' and thus placed 
on the same footing with the other ordinary member of 
the Council. The number of the ordinary members of the 
Council was increased to .five by the Indian Councils Act of 
1 61 which also COil nued toe provision of the Act of 1833 

ng to the appointment of the Commander-in-Chief as 
an extraordinary member.3 It further enacted that when­
ever the Council would meet in Madras or Bombay. the 
local Governor would be another extraordinary member of 
the Council.· The Indian Councils Act of J874 ' authorized 
the appointment of a sixth ordinary member to the Council 
for public works purposes, but the power given by thi~ Act 
was not always exercised, An amending ActO passed io 

1 The Charter Act of 1793, Section 32.-P. Mukerji's ConstItutional 
Documents. vol. i. 

t The Charter Ac of 1833, Section 40, Ihid 
• 'l'he Indian CouDcils Act, 1861, Section 3.-P. Mukherji's CottU;­

tMtiolla1 Documents. vol. i. , 
• The Indian Conacilll Act , 1861, Section 9. Ibid. 
• Section 1. • P. Mnkherjl's ConslUulitmal Doeumeiils, ,,01. 1. 
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1904 removed the restriction that the appointment of the 
sixth ordinary member should be only for public works 
purposes. The Government of India Act, 1915, I fixed the 
maximum number of the ordinary member at six and 
provided for the appointment of the Commander-in-Chief as 
an extraordinary member. It re-enacted the provision, 

. eferred to before, that whenever the Council would assem­
ble in any province havin2' a Governor, the latter would be 
another extraordinary member of the Council. Thus the 
Council before the Reforms consisted ordinarily of six 
ordinary members and the Commander-in-Chief as an extra­
o inary rpember thereof. 

Under the existin2' Act ? the Council is to consist of such 

ItJ presenl 
(onllllu· 
tlOD. 

number of members as the Crown may think fit 
to appoint. Thus the statutory limitation on the 
number of its members, which existed previously, 
has now been removed. This has been done 

obviou ly in pursuance of the recommendations both of the 
authors of the J oint Report and of the Joint elect 
Committee. The changed relations of the Government of 
India' with provincial governments,' write the authors of 
the Joint Report,:I 'will in themselves materially affect the 
volume of work coming before the departments, and for this 
rea on alone some redistribution will be necessary. We 
would th refore abolish such statutory restricLions as now 
ex-ist in respect of the appointment of members of the 
Governor-General's Council 0 as to give greater elasticity 
both in respect of the size of the Government and the dis­
tribution of work.' The Joint Select Committee also recom­
mended· that the limitation on the number of the members 
of the Executive Council should be removed; that three 

~ .. .ions 36 aDd 37. ' ectiOD 36 (2) of tbeAct. 
'1l. 271 . 

• 'l'be JOIut Select Committee' Report on Clause 28 of the Govern­
mel"t oflndi Bill. 
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-members of that Council should continue to be public ser­
vants or ex-public ervant having not less than ten year!;' 
-experience in the service of the Crown in India; and that 
one member of the Council should have definite legal quali­
fications which might be gained in India as well as in the 
United Kingdom. Accordingly it has been provided in the 
Act 1 that three at least oi the members of the Council 
must be person who have been in tfe service of the Crown 
in India for not less than ten years, and one must be a 
barrister of England or Ireland, or a member of the 
Faculty of Advocates of Scotland, or a pleader of a Hi&,h 
Court in In la of not less than ten years' standing. If 
any member of the Council other than the Commander-in­
Chief is at the time of his appointment in the military 
service of the Crown, he mu!>t not, so long as he continues 
to be a member, hold any military command or be employ­
ed in actual military duties. If the Commander-in-Chief is 
a mem r 0 the Council, he must have, subject to the 
provisions of the Act, rank and precedence in the Council 
next to the Governor-General.~ The Council, all at 
pre ent constituted, consists of seven members including ' 
the Commander-in-Chief who is no longer to be regarded 
as an extraordinary member, since the classification of 
members as ordinary and extraordinary, which formerly 
existed, has been abolished by the present Act. S There 
are now three Indian members on the Council. The increase 
in the number of Indian members to three has been made 
in pursuance of the recommendation of the Joint Select 
Committee that • no, c h (1 ree members of the 

~ Section 36 (3). 
• ~tion 37 of the AI he 

~hto crown by Warrant 111 '~ It tl o· t 
of the Act. ThL~ provi ' ',a!; m d 
(Leave of A~nce) Ac " I • l!.>:2 • 

3 SectitID 37 of the Ac . 

~r-in-Chief is ap" 'nted by 
• n Manual.-Sectio 19 /H 

the Government o. 
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Council should be Indians.'l It may be noted here that 
there is nothing in the Act to prevent all the members of 
the Council from beini Indians, provided, of course, they 
satisfy the statutory requirements stated above. The Act 
distinctly lays down that no native of British India, nor any 
subject of His Majesty resident therein, shall, by reaSOD> 
only of his religion, place of birth, de cent, colour, or any 
of them, be disabled fmm bol.ding any office under the 
Crown in India. ZIt will only require a bold effort of 
statesmanship to Indiani::.e the Council completely. We' 
may note, however, in this connection, as the Joint Select 
CGtIlmitte.e has remarked, that' the members of the Council 
drawn from the ranks of the public servants will, as time 
~oes on, be more and more likely to be of Indian rather 
than of European extraction.'3 It need not perhaps be 
stated here that these questions will not at all arise when 
India will attain full Dominion status. 

The membet·s· of the Council are appointed by the 
Crowns on the advice6 of the Secretary of State and usually 
bold office for a term of five years. 7 Every member of the· 

I Council other than th m nder-in-Chief is paid a. 
salary of R . 80,000 per annum. ·This is also tbe maximum 

-
1 Th Joint decl Committee's Report on Clause 28 of the Govern-

ment of India Bill. e ection 96 of the Act. 
S See the Report of the Joint Select Committee on Clause 28 of the 

Governm nt of India Bill. 
• Under a. Noti6Cl1t!on of the Viceroy, the members are styled' The 

Honoorable '.- ee Eggar, Tile Govermllenl of lndilz, p. 23 n . 
• But see also the next page. 
" See Curzon, British Government in India, vol. ii, p. 110 . 
., A temporary vacnncy in the office of a member of the central 

Execotive COllncil other than thf Commander-In-Chief, or of a 
membl!r of the Executive Council of a Governor, may be filled by the 
Governor-General in Council r· '-"-or h Council, as the case 
may be.-Section 92 (1) of t I ecretary of State 

• prohibit the filling of a . I in the central Execu-
"oancll. And if a tet : • Kl1 ent bas already been 

it must be cancel.l~.. Governor-General is 
Jed of the desire of ' bt ' • f 
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amount payable to 1; 1 

Commander-in-Chief J l'!: 

not necessary to me >ti. n 1 t 
of the re'1ennes of InC'13 

l' INDIA 

The salary of the 
-ear.l It is, perhaps, 
salaries are paid out 

Under Section 86 of the Act,Z the Secretary of tate in 
Leave of Council . may grant to the Governor-General and,. 
Absence on the recommendation of the Governor-General 
~o~~~nor. in Council, to the Commander-in-Chief, leave of 
General, etc. absence for urgent reason of public interest, 01' 

of health or of private affairs. And the 
Governor-General in Council also may grant to any rilc11lb~r 
of his Executive Council other than the Commande In­
Chief leave of absence for urgent reasons of health or of 
private affairs. 

Such e e of absence cannot be granted to any person 
for any period exceeding four antbs, uor more than once­
during his tenu ffice. s e Secretary 0 tate in Coun­
cil may owever extend any period of leave gran tea under 
the a ove provision, but In any such ase the reasons for the 
e~on must be set forth in a minute signed by the 
Seereta of State and laid before both Houses of Parlia-' 
mem.· Ineave is granted, in pursuance of the foregoing 
p1'trvtsion, to the Governor-General or to the Commander­
in-Chief, a persoll must be appointed to act in his place dur­
ing his absence, and the appointment must be made by His 
Majes'ty by Warrant under the Royal Sign Manua1,5 The 
person so appointed cl uring the absence of the Commander­
in-Chief may, if the latter was a Member of the Executive 
Conncil of the Governor-General, be also appoioted 8 by the 
Governor-General in Council to be a temporary member of 

~ This is also the maximum payable under the Act. 
a See Appendix O. 
S F<'f other conditions. leave allowances, etc., see Appendil: O. 
• Section 86 of the Act. • Section 87 of the Act. 
• The Commander-in-Chief is not an ez-officio member of the­

central Executive CouDcil. 
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th~ CounciJ.1 Any '0 appo I'ted temporarily must. 
till the return to dtlt .' , , anent holder of the office, 
or if he does Dot rett. .. ,. 1 ..I ~:,:,or arrives, hold and 
execute the office to which he has been appointed, and 
must have and may exercise all the rights and powers 
thereof. 2 Besides, he will be entitled to receive the 
emoluments and, advantages appertaining to the office, 
foregoing the emoluments and advantages (if any) to wruch 
he wa entitled at the time of his appointment. 3 

A member of the Council is appointed to be its Vice­

Procedure 
followed al 

·'1IIeetlng. 
of Ih~ 
Oovernor· 
Oeneral's 
Council. 

President by the Governor-General. The Council 
meets in such places in India as the Governor­
General in Council appoints. At any meeting 
of the Council the Governor-General or any other 
persoll presiding and one member of the Cou~cil 
other than the Commander-in Chief may exercise 

all the functions of the Governor-General in Council. In case 
of difference of opinion on any question brought before a 
meeting of the Council, the Governor-General in Conneil is 
ordinarily bound by the decision of the majority of those 
present. and, if they re equally divided, the Governor­
General or any other person pre:>iding has a second or cast­
ing vote." But if, as has been seen before, any measure is 
proposed before the Governor-General in Council, whereby 
the safety, tranquillity or int re ts of British India, or of 
any part thereof, are or may be, in the judgment of the 
Governor-General, essentially affected, he (i.e. the Governor­
General) may overrule the majority if they dissent from his 
view, and act on his own authority and responsibility.s Tn 
every such case any two dissentient members may require 
that the matter in dispute and the fact of their di sent be 
reported to the Secretary of State; and in that case the report 

1 Rectlon 7 of the Act. 
• ectiOD 41 of th A t. 

t Ibid. 
• 'bid. 

"Ibid. 
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must be sent togetber with copies of any minutes which may 
bave been recorded on the subject by the members of the 
Council. 1 It may be noted here that the Governor-General 
cannot, under his overruling power, do anything which he 
could not lawftllly have done with the concurrence of his 
Executive Council. II If the Governor-General is absent 
from any meeting of the Council owing to indispos'ition or 
any other cause, -the V ice-President, or, if he too is absent~ 
the senior member other than the Commander-in-Chief pre­
sent at the meeting presides tbereat. 3 The persoll presiding 
has the same powers as th Govemor-General would have­
haa. if pr sent. But 1 the "Covernor-General happens to be 
at the "tiiiieat the place where the meeting is held, C any act 
of Council made at the meeting' reqnires his signature, if 
he is in a position to sign it. If, however, e re uses to 
sign th~ act, 1f beconres-null and voier- uring the absence 
or t e overnor-General on tour, a member in charge of 
a Department may call together an informal meeting of 
his colleagues to discuss an important or emergent case, 
the result being reported to the Governor-General." All 
orders of the Governor-General in Council must be issued 
in the name of the Governor-General in Council, and must 
be signed by a Secretary to the Government of India, or 
otherwise, as the Governor-General ~n Council may direct,S 
An order so signed cannot be called into question in any legal 
proceeding. s The Governor-General has been empowered 
by the Act to make rules and orders for the more conveni­
ent transaction of business in his Council. 7 Any order 
made, or act done, in accordance therewith must b-e regarded 
, t e o~l or the act of the Governor-General in Council. 8 

jQn 4' (I, the Act . 2 ibid. 3 Section 42 of the Act. 
o t!tlo' 0 :1 the Report of the Government of India Secretariat 

, .mittee.-Vt'de The Gazette of India, September 18, 

Ibid. 7 Ibid. -Ibid. 
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Under the present system, which was first introduced by 

TIle praeat 
execullve 
Depart· 
IIICIItI of the 
iiovcrameat 
or 1_la. 

Lord Cannini and which we shall have occasIon 
to describe in detail later, the" business of tt'e 
Governor-General in Council is distributed among 
various Departments, somewhat on the lines of the 
British Cabinet. Each member of the Council is 

in charge of one or two Departments of the administration, 
the Viceroy keeping usuaUy the Foreign and Political 
Department in his own hands. The work of the Council 
h1i:s been variously distributed from time to time. The 
-ex is tin I! division f husiness among the different Depart­
ment was made by the Governor-General by an order, dated 
April 11, 1923. 1 There are at present nine Departments­
{i) r'oreign and Political , ( ii) Railways and Commerce, (iii) 
Indu tries an a our, (iv) Education, Health and Lands, 
(v) Army, (vi) orne, (vii) Legislative, (viii) Finance, and 
(ix) Ecclesiastical. The member in charge of the Depart· 
ruellt of Railways and Commerce holds charge also of the 
Ecclesiastical Department, and the Governor-General 
himself, a stated above, administers the Foreign and 
Political Department. 2 

The Foreign and Political Department deals with 
Questions relating to external politics, frontier 

The Parella tribes, and tates in India. 3 It also exercises 
aa. Polltlc;a\ I hId .. . f Dcpartweat. contro over t e ienera a mlOlstratlon 0 

Ajmcr-Mcrwara, the North-West Frontier Pro­
vin:::e and Briti h Baluchistan. This Department, accordini 
to Sir Georie Chesney,· is ' the mo t important and perhaps 
the most I borious of all.' Describini the varied nature of 
be '.\fork usually done by an officer of tbis Departmpnt 

1 Vidr TM E"glisltma" (Oak edition). April 13. l! 
• • Thl're he is in the exact position of an ordi 

.connell.' -Curaofl. BriJis4 Coventme1lt i" /tulia. vol 
3 Vide Tile J",/ltrial CazetJur of JfUlia. vol. iVa p. > 

• JIUIia1r Po/it,. p. l~. 
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lArd Curzon said in one of his parting speeches l : • The 
public at large hardly realizes what the Political (i.e., an 
offiC of the Political Department) may be called upon to 
do. At one moment he may be lIrrinding in the Foreillrn 
Offi£e, at another he ml!Y: be reqUIre to stllten e 
adrilinistratio of a backward Native State, at a third be 
may e presidinllr ove\: a #rg-a of unruly tribesmen on the 
frontier, at a fourth he may be demarcatinllr n boundary 
.am) t e wild of Tibet or the and of Scistan. There is 
no more varied or responsible service i~ the world than the 
Political Department of the Government of India.' In 
~ourse of another speech 2 he stated: 'The wOEk of the 
Foreign Department is unusually responsible . . . . . it 
embraces three spheres of action so entirely different and 
~equiring such an opposite equipment of principles and 
knowledge as to (?) the conduct of relations with the whole of 
the Native States of India, the management of the Frontier 
provinces and handling of the Frontier tribes, and the 
offering of advice to His Majesty's Government on practi· 
cally the entire {oreign policy of Asia, which mainly or 
wholly ' concerns ' Great aritain and it. relation to India.,' 
The Foreign Depart~ent also 'deals with questions of 
ceremonial, and with matters relating to the Indian Orders.; 
In respect of this Department the Viceroy is, in the words 
of Lord Curzon, in the exact position of an ordinary 
Member of Council. He is assisted in his work by two 
Secretaries, one Foreign and the other Political, three 
Deputy Secretaries, one Under-Secretary , three Assistant 
Secretaries and a number of other officers. 

The Army Department transacts3 all business 'connected 

1 lAJ,.d Curzon in india, vol. ii, p. 304. 
• lind., p. 317; also CurzoD, British Gov~r",.,ent in indta, vol. ii, 

p.113. 
a See pp. 5] and 52 of Tile A""1;n 111dia and its Evolution, 1924. 
blished by the Superintendent, Government Printing, India. 
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with the administration of the Army, the formulation and 
execution of the military policy of the Govern­

:;::~nt. ment of india, the responsibility for maintain-
ing every branch of the Army, combatant and 

non-combatant. in a state of efficiency, and the supreme 
direction of any military operations based upon India.' It 
is also concerned with the administration of the Royal 
Indian Marine and the Royal Air Force in India, 'in so far 
as questions requir~ng the orders of the Government of India 
are concerned.' 1 The Commander-in-Chief has twofold 
f\1nctions in India: he is both the chief executive officer of 
the Army and, by custom, the Army Member of the 
Viceroy's Executive Council. 2 He is thus the sole military 
adviser of the Government of India. Besides, he adminis­
ters the Royal Indian Marine and the Royal Air Force in 
India. 3 He is assisted by a ecretary, who is now a civilian, 
a Deputy ecretary, a'll -estaolishment offic~r and three 
Assistant ecretaries. The Secretary, like otber Secretaries 
in the civil Departmellts, is a ecreta~y- to the Government 
of India and has the constit'lltional l'ight of access to the 
Governor-General." He represents the Army Department 
in that Chamber of the Indian Leg'islature of which the 
Commander-in-Chief does nut happen to be a member. 

The Governor-General in Council exercises the same 
authority over the administration of the Army as he does 
in re 'peel of the admini tration of other Departments of the 
Government. 5 As it is a reco nized liability of the Govern­
ment of England to come, in a grave emergency, to India's 
as istance with the armed forces of the Crown in England, 
the British Government and its representative, the Secretary 
of tate for India, claim to have' special respon ibilityand 

~ ee pp. 51-52 of TIte Army iff /ndill and its Evolutwn, 1924, 
publi bed by tbe uperintendent, Governlllent Printing, India. 

• See ibid., pp. 50-51. S Ibid., p. 52. • Ibid., p. 54. 
• ibid., p. 50. 
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authority in regard to the military administration in India.· l 

The ecretary in the Military Department of the India 
. OfJJ~ is the chief adviser of the Secretary of tate on 

Indian military que tion . 2 He i u ually an offi er of the 
rank of Lieutenant-General recruited from the Indian 
Army. 3 He is a sisted by one fir t-grade staff officer 
selected also from the Indian Army." He is expected to 
visit India during the tenure of hi office that he may keep 
in touch with the current of Indian affairs. ' Besides, a 
retired Indian Army otlicer of high rank is u uaUy appointed 
to the i1 oj. India. 5 

It is extremely desir Ie that the Commander-In-Chief 
should not be a member of the Executive Council of the 
Governor-General j nor should he be a member of either 
Chamber of the Indian Le2'islature. As in En2'land, a 
civilian member hould be in ~harge of the Army Depart­
ment. As ir Tej Bahadur Sapru says,6 • constitutionally, 
it is not right that even in a semi-developed Constitution 
like India's, the admini trative head of the Army 'bOllld 
participate in civil administration'. Apart from thi con i· 
deration, free from the worries associated with the member­
ship of the Executive Council and of the Leiislature, the 
Commander-in-Chief would be able to devote more time 
and attention to que tions relating to the defence of India, 
and • to maintain continuous personal contact with the 
whole army.'7 It i further desirable, both in the interests 
of the dignity of hi office and the efficiency of the Army, 
that his name should not be dragged into the quagmire of 
party politics. But it would be difficult to prevent this so 
long as he would continue to be a member of the Executive _ 
Council and also of the Legislature. Lastly, the day is not 

1 Tlte Army in India and its Evolution, p . SO. 
• Ibid. 3 Ibid. • Ibid. 5 Ibid. 
e TIt.e Indian Constitution, p. 43; ee also Sivaswamy Aiyer. 

Indian Constitutional Problems, pp. 176-80. 
'1 See Sivaswamy Aiyer, Indian Constitlstiollal Problems, p. 177. 

24 
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far distant when the expenditure for defence will be a 
votable item, and it will then be ':tnuch easier for a civilian 
member to secure the necessary grants for military expen­
diture from the Le2'islature than for a military expert'.1 

The Hbme Department2 deals with all business connected 
with the general internal administration of British 

~:::;.. India. Internal politics, Indian Civil Service, 
law and justice, jails, po ice and a number of 

other subjects including the administration of the Arms 
Acts and of the penal settlement of Port Blair in the Anda­
man IsLands are within the jurisdiction of this Department. 
As most of the subjects dealt with by this Department are 
under the administration of local Governments, the work 
of the Home Department is, to a large extent, the work of 
s'}Pervision, direction and control. 

JThe member in charge of the Legislative Department is 
known as the Law Member. If a Bill introduced 

The L
De
eg1818

t
' into -either m er of the Indian Legislature is 

tin par· . 
meat. referred to a Select Committee of the Chamber, 

the Law Member, if he is a member of the 
Chamber, must be airman of the Committee. Even if he 
does not happen to be a member of the Chamber, he has the 
ri2'ht of attending at, and taking part in the deliberations of, 
tne meetings of the, Select Committee. 3 The chief func­
tions of this Department are to prepare the drafts of all 
official Bills introduced into either Chamber of the Indian 
Lelj';is\atu1'e. to assist the other Departments of the Govern­
ment with legal advice when necessary, and to examine the 
projects of legislation of local Governments when they are 
referred to the Government of India, or the Acts passed 
by local Legislatures. The D~artOlent j,s..also." c.onsulted 

). Sivaswamy Aiyer. ltldituc Constitutional Problems, p. 179. 
• Vide Tlu im/Jeri4l Gazetteer of indill, vol. jv, p. 23. 
3 Tb. Legislative Assembly StandiDg Order 40 and the CoulScll of 

State Stauding Oz:der 39. 
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before any statutory rules havin~ the force of law are issued, 
TIle Depart. he Department of Railways and Commerce 
meld of deals 1 with all work connected with railways, 
::~I"ayS shipping, trade and commerce inclu(linr tariffs, 
Commerce. import and export regulations, statistics, life 
assurance and actuarial work. 

The Department of Industries and Labour I is concerned 

Tbe Depart· 
ment of 
Industries 
aud Labour . 

with labour le~islation, inter-provincial migra­
tion, Factories Act, International Labour Orga­
nizatiop, Petroleum and Explosives Act, patents, 
designs and copy rig t , steam-boiler and electri­

city legislation, stores, geology. aud mineral , printing and 
stationery, civil aviation, meteorology, development of 
industries (central aspects), Posts and Telegraph, Public 
Works and Irrigation. 

The Department of Education, Health and Lands3 deals 

The Depart­
ment of 
Education, 

. Health aud 
Lauds. 

with education, land revenue, civil veterinary, 
agriculture, forests, central researoh on above 
subjects, botanical survey, famine, control of 
food-stuffs, external emigration, Survey of India, 
Medical Services and Public Health, Zoology, 

local self-government, libraries aod records, archreology 
and museums. 

The Finance Member of the Government of India is in 

The Floaace 
Depart. 
meat. 

charre' of the Finance Department. This Depart. 
ment is mainly concerned with the 2 enera) 
administration of central finance; with some 
supervision of provincial finance; with questions 

relatinr to the salaries, leave and pensions of public 
officers j and with auditing and accounts, currency, bankina', 
exchange, Mints and the public debt of India. A separate 
branch of this Department, known a!l the Military FinlNJce 
Department, deals with aU matters relatior to the fin 

1 Tbe Governor-General's Order, dated Simla, Aprill1, 1m. 
• Ibid. ' /6i/1. 
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administration of the Army. t Subjects like customs, salt, 
opium, excise and stamps are administered by a Board of 
Revenue working as a part of this Department. It is the 
duty of the Finance Member to keep expenditure w,ithin 
legitimate limits. He has to examine, from the financial 
point of view, any scheme or proposal brought before the 
Governor-General in Council, which is likely to involve the 
expenditure of public money. He is, so to speak, the 
guardian of public ·revenue. He is the Chairman of the 
Committee on Public Accounts, to which we have referred 
hf'fore. His annual financial statement, known as the 
Budget, is looked forwad .to with great eagerness, not 
unmixed with anxiety, throughout the country. 2 

We shall now describe the manner in which the business 
How Ihe 
Council 
works: the 
original 
system. 

of the Council is transacted. During the adminis­
tration of the East India Company, every case, 
however unimportant, was supposed to be placed 
before all the members of the Government, and 

1 Vide The imPerial i(lJazeiteer of india, vol. iv, p. 25. 
a Describing the work of this Department, Sir Malcolm Hailey 

(sometime Finance Mem ber) said in the course of one of his speeches 
In the Legislative Assembly as f0110ws :- . 

• We have to explain what we have done with the money voted 
by the House during the past year. We have to explain whether our 
anticipations of revenue have been fulfilled or not. We have to 
explain to it (i.e., Assembly) why and bow in any particular case we 
have exceeded the grants made to us. We have to lay before the 
House a very complete scbeme of operations, not only of revenue and 
expenditure, but of ways and means finance for the coming year. 
We have to justify this to the House, and we have to obtain practi · 
cally every penny of it in the form of a direct demand for a grant. 
. . • The second branch of my Department is concerned with such 
matters as financial mles, financial regulations and relations with the 
Provincial Governments .... Then comes a very important branch 
I mean that relating to what we call pure finance, tbat is, all tbose 
questions relating to the proYision of ways and means, the adjustment 
of remittance transactions, the paper currency issue, the raising of 
loans, and the provision of everyday finance by means of Treasury 
BilI~. advances from the Bank and the like. '- Vide Lelislative 
Assembly Debates, pp. 1768-69; January 19, 1922. Also see Gyao 
Chand. FiMflcial System in bzdia, pp. 1!!-22. . 
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to be decided by them collectively. As ir William 
Hunter vividly describes, (un er the Company very 
ca e actually passed thro.ugh the hand of each Member 
of Council, circulating at a snail' pace in little maholrany 
boxes from one Councillor's house to another.' 'The 
system involved,' said a former Member of Council, 'an 
amount of elaborate minute writing which seem now hardly 
conceivable. The Governor-General ate puncil used 
to perform work which would now be isposed of by an 
U er- ecretary.'2 The work of tbe Council enormou ly 
i 10 a directions as a consequence of the policy 
pursued by Lord Dalhousie 's Government, and the neceflsity 
of changing the old cumbrou method of doing business 
collectively was keenly felt. Lord CanninO' abolished the 
old method and introduced 3 the beginning of the pre 'ent 
, Departmental' system, under which each member of the 

Introduc­
tion of the 
• Depart. 
mental' 
system. 

Cotlncil is placed in charge of one or more 
branches of the administration, only important 
matters' being referred to the Viceroy, or to the 
whole Council. The arrangement made by Lord 
Canning was at first idformal and was a matter of 

private understanding within the Council. It was legalized 
under the Indian Councils Act, 1861 which empowered· 
the Governor-General, as we have seen before, to make rules 
and orders for the more convenient transaction of business 
in his Council, and provided that any order made or'act done 
in accordance therewith should be regarded as the order or 
act of the Governor-General in Council. 

The system, as subsequently developed, has been thus 
described by Sir John Strachey 5;_ 'Although the 

1 The Earl of lI-layo (Rulers of India e ies), p. 81. Read in tbla 
cOQoectioo cbapter ii i of tbat book. • 

2 Ibid. 3 See Indian Polity by ir George Chesney, p. 123 
• ee Section 8 of the Indian Councils Act, 1861-P. Mukberji' 

Documents, vol. i. 
• bldia. Its Administrati01I nd PriJgress (1903 ed.), "'Pp. 60-61. 
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separation of departments in India is less complete than in 
England, and the authority of a member of Council much 
less extensive and exc1usi·ve than that of an English 
Secretary i of State, the members of Council are now 
virtually Cabinet mip~ters, each of whom has charge of one 
of the great departmeats of the Government. Their 
ordlOary duties are rather those of administrators than of 
councillors.. The Gqvernor-General regulates the manner 
in which the public business shall be distributed among 
them. He 11sua11y keeps the Foreign department in his 
own bands. • .. Whil~ the member of Council takes the 
place of the English Secretary of State, there is in each 
departm.ent a Secretary holding a position analog OilS to 
that of a permanent Un er- ,ecretar in England. - It is 
the duty of this Secretary t o place every caseb ercfte-the 
'Governor=creneral or member- in charge of his ae, mme.!;!!. 
in fl tor in which it is ready, for decision. He submits 
with it a statement ~o( his own opinion. In minor cases 
the member of Council passes orders wh are final. If 
the rna et" e one 0 greater importance, he sends 0 the 
papers, with his own orders, to the Governor-Gene\"al for 
his approval. f the Governor-GeneraCconcurs; and thinks 
mrthertiis-cuss n unnecessa~y, the orders are issued. f 
he does not concur, he di rects that the case shall be brought 
before the Council, as in England an important case 
dJ'tkht cOla~ the~ Cabinet. The ' duty restS upon 
!he Secretary, apart Irom his responsibility towards the 
member of Council in charge of the department, of bringing 

,personally to the knowledge of the Governor-General every 
matter of special importance. All orders of the Govern­
ment are issued in the name of the Governor-General in 
Council.'l 

1 See in this connection also The Ba"l of Mayo by Sir William 
Hunter. Pp. 83-4. 
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The practice now in vogue' is substantially the same a 
described above. The Council meets usually 

The preseot " 
syatem. once a week, but peCta! meetlOgs may be held 

at any hme, if necessary. The meetinli/"s are not 
open to the pu lie. 'rne members of the Council cannot act 
otherwise than in Council, or C by the implied authority of the 
Governor-General in Council.' Under the rules of business 
laid down by the Governor-General, minor matters relating 
to a Department are disposed of by the Member in charge 
of the Department, without being brought before the 
Viceroy or the Council. All important questions, and 
specially those in which two Departments fail to come to 
an agreement or a local Government has to be overruled, 
are referred to the Viceroy. He may himself pass orders 
in respect of such cases or may refer them to the whole 
Council. 'The Statutory rules framed under the Govern­
ment of India Act require,' says an official communique, e 
I that every case, which, in the opinion of the Member in 
charge of the Department to which the subject belong , i& 
of major importance, shall be submitted by him to the 
Governor-General with the orders proposed by him.' And 
lest there should be any case of omission to refer an impor­
tant matter to the Vicer , Jere 1S an a itiona1 safeguard 
provtCli<f'i*i r~ugh the position occupied by the Secretaries 
to the Government of India who, while they are chaqted 
with the duty of seeing that the rules of business' are duly 
observed, are at the same time given a status independent 
o~emJjers with the right of referrinl,r at their discretion 
any case at any stage for the Governor-General's orders." 
SIFTbomas Holland, who was once the !.Sember in charge of 

;l Vide the Fifth Decennial Report, p. 53. 
• The communique was issued on August 28, 1921, by the Govern­

ment of India in tbe Industries Department on what is known as the 
• Munitions Fraud Case.' 

3 See tbe communique on I Tbe Munitions Frauc\ Case,' dated 
August 28, 1921. 
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the Departmentof Industries, was practically censured by the 
Governor-General in Council and had to resign his member­
ship Of theViceroy's Executive Council for his failure to sub-

it a matter of public importance to the Governor-General 
before he issued orderstiiereon in the name of the Govern­
ment of India. The Gets J of the case were as follows ;-

our persons, namely, C. S. Waite, Rai Bahadur ukhlal 

The Munl. 
tions Fraud 
Case and the 
re!IJlUllio 
of Ir 
Thomas 
Holland: 
their consl!. 
tutlonal slg. 
nlflcance. 

Karnani, J. C. Banerji and H. Stringer, were 
charged with conspiring to cheat in regard to 
the supply of a quantity of wire rope to the 
Munitions Board in August, 1918. While the 
trial was proceeding, Sir Thomas Holland 
decided to withdraw the prosecution, and 
issued orders accordingly, on the ground that, if 
the prosecution of Karnani and Banerji were 

proceeded with, widespread commercial and industrial 
interests would be seriously affected by reason of the 
as ociation of these persons with various business concerns, 
mainly of a wadesld character, and that the Government 
consid.ered that it wa preferable that these men, though 
iuilty, should escape punishment rather than that a large 
number of innocent persons should suffer loss. Intense 
agitation, both in India and England, followed the withdrawal 
of the pro ecution. Thereupon. the Government of India 
in the Industries Department issued a lengthy statement 
reviewing the whole ca e. It made it clear therein that it was 
impo ible to justify the withdrawal in this case on the 
. pccific ground given, and emphasized that withdrawal 
of a prosecution on the ground that a section of the 
financial or com~erical comn?-unity would suffer from a 
con viction was inconsistent with the principles on which 
ju!;tice should be administered, and called for the most 
emphatic repudiation from the Government. The Govern-

the communiqu on' The ~unitions Fraud Ca.'e, , dated 
Au\tust ? • 1921 ; also india in 1921-22, pp. n . 
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ment also took the strongest exception to the sU2'gestion 
that it might be preferable that men though guilty should 
e cape punishment rather than that a large numbM of 
innocent persons should suffer los '. Continuing, the 
Governor-General in Council statl!d that Sir 'rho mas 
Holland had committed an error of judgment in failing to 
submit the matter to the Governor-General. Sir Thomas 
Holland himself expressed hi deep regret for his omission 
to invite the attention of the Governor-General to the case 
.during the period of its rec n'ideration or to take his 
instructions before issuing orders in modification of the 
previous decision favouring prosecution. No responsibility 
attached in this case to the Secretary in the Industries 
Department, since the matter had been placed outside his 
juri diction by a special resolution of the Government of 
India passed in February, 1921. 

Questions raising important administrative issues or 
laying down geUeral -policies are invariably settleti in the 
whole Council. .In case of difference of opinion on any 
question, the vote of the majority prevails, subject, how­
The Royal ever, to the power of the overnor-General to 
Commlaslon override the majority in special cases. In case 
i::nlraU. 0 - equality of vote on both sides, the 
zation Governor-General or any other person presiding 
on the 
Iransactlon has a ca ting vote. 
o! the bual. We close this topic with an extract from the 
o~~e:~c!.~e Report of the Royal Comm.i Si011 upon Decent­
Oenera/in ralization in India, The reader will find in this 
Council. extract a most detailed and interestinf;!', and at 
the same time a most authoritative, description of the 
manner in which the business of the Governor-General in 
Conncil is transacted and also of the method of work in 
the Secretariat of the Government of India. J 

1 RI!(>art of thl! Royal. COJ1lmisstolJ u/lon Dt'clntratizatiolZ in 1 nditl 
{1909). vol. i, paras, 19-2?, 
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'In regard to his own Department, each Member of 
Council is largely in the position of a Minister of State, and 
hasChe final voice in ordinary departmental matters. But 
any question of special importance, and any matter in 
which it is proposed to overrule the views of a local 
Government, must ordinarily be referred to the Vicero . 
ThiSlatter provision acts a a safeguard against undue 
interference with the local Governments, but it necessarily 
throws a large amount of work on the Viceroy. In the 
year 1907-8, no less than 21·7 per c~nt. of the cases which 
arose in, or came up to, tfi'e ome Department, required 
suLmission to the Viceroy , The Home Department is, 
however, concerned with questions which are, in a pecial 
degree, subject to review by the Head of the Government, 
and we believe that in other Departments the percentage of 
ca es referred to the Viceroy is considerably less. Any 
matter originating in one Department which also affects 
another must be referred to the latter, and in the event of 
the Departments not being able to agree, the case would 
have to be referred to the Viceroy. 

• The .Members of Council meet periodically as a Cabinet 
-ordinarily once a week-to discuss questions which the 
Viceroy desires to put befor:e them, or which a Member, who 
has been overruled by the Viceroy, has asked to be referred 
to Council. The ecretary in the Department primarily con­
cerned with a Council ca e attends the Council meeting for 
the purpose of fnrnishing any information which may be re­
quired of him. If there is a difference of opinion in the 
Council, the decision of the majority ordinarily prevails, but 
the Viceroy can overrule a majority if he considers that the 
matter is of ucb grave importance as to justify such a step. 

'Each Departmental office is in the subordinate charge 
of a cretary, 1 whose position corresponds very much to 

• There are now two Secretaries-one Foreign and the other 
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that of a permanent Under-Secretary of tate in the United 
Kingdom, but with these differences, that the Secretary, as 
above stated, is present at Counoil meetings; th he 
attends on the Viceroy, usually once a week, and discusses 
with him all matters of importance arising in his Depart­
ment; that he has the right of bringing to the Viceroy's 
special notice any ca e in which he con iders that His 
Excellency's concurrence should be obtained to action 
proposed by the Departmental Member of Council i and that 
his tenure of office is usually limited to three years. . . . 
The Secretaries have under them Deputy, Under and 
Assistant Secretarie!;, together with the ordinary clerkal 
establishments .... 

, A case coming up to a Government of India Secretariat 
is first of all noted on by the clerical branch of the office. 
It tben goes, usually, to an A si tant or Under- ecreta;:y, 
who, if he accepts tbe office note, igns his name below it. 
If he disagrees or desires to add anything, he note accord­
ingly. His work, in turn, goes to a Deputy Secretary or 
to the Secretary, wbo acts in tbe same way A Deputy 
Secretary often submits cases direct to tbe Member in 
charge, but the papers come back through the ecretary, to 
enable the latter to see wbat is going on. . Secretaries and 
their principal subordinates may dispose of petty cases of a 
routine cbaracter on their own responsibility, but lists of 
such cases go weekly to tbe Secretary and Member, so that 
any independent action by a subordinate which is deemed 
inadvisable may be cbecked. Otberwise, cases go on to the 
Member in charge, and if reference to the Viceroy or to 
some other Department is not required, his order is final. 
This elaborate system of noting . . . 1 held to be justified 
1:)y the constant changes in the superior personnel of tbe 
Secr<etariats and Departments in India. 

Political-In the Foreign and Political Department. TIte India" 
Year~, 1923, edited by Sir Stanley Reed, p. 26. 
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'In important cases the notes are printed, for future 
reference, along with the papers to which they relate, but 
these are only for confidential use in the Secretariats . , . . 
themselves. The Government of India, however, submit 
monthly Volumes of their printed proceedings (without the 
notes) to the Secretary of State . .. .' 

We may notice here one more point in connection with 

Nature of 
the Council: 
Its Irrespon· 
sible 
cbaracter. 

the constitution and character of the Executive 
Council. The Council is not constituted, as we 
have seen before; on the principles on which the 
British Cabinet or the Canadian Ministry is 

r • 
formed. 1 Its members are not yet responslble 

to the Indian Legislature . A vote of censure on the 
Council by the Legislative Assembly, not to speak of the 
\.,;ouncil of late, cannot drive it out of power. Thus, so far 
as its relations to the people of the country are concerned, 
it i as irresponsible now as it was before the introduction 
of the Montl!J!u-Che msford changes. The Government 
of India is respon ible only to the Imperial Parliament. 

ubject to the ultimate control of that body alone, it 
has indisputable power in respect of all matters which 
it considers to be es ential to the 'discharge of its 
re ponsibilitie for the peac~, order and g'Ood government 
of India. But there is one feature which the Council 
has i.o common with the British Cabinet, namely, 'the 
principle of united and indivisible re onsibility.'z "'n 

1 It may al~o be noted here that in England the Prime Minister 
practically appoints every member of his own Government; bnt in 
Iodia the Viceroy, to quote the words of Lord Curzon. 'does n'lt 
appoint a single one of his immediate C'olle.'\gues.' Indeed, on the 
olitary occasion on which he pressed for one such appOintment, he 

\Va~ informed by the Secretary of 'tate that the dnty of advising the 
King on th choice of Ii .Member of Council rested solely with the 
Secretary of tate, and tbat no greater violation of the Constitntion 
could be 1m gined tban tbat tbis duty Rhould degenerate into a mere 
form. I submission to His Majesty of the views and recommendations 
of the Viceroy I-Curzon, Sri/is!1 GOllernment i"lndia. vol. Ii, p. 110. 

I SeE: para. 34 of .The lIfolllagu-Chelmsford RePorl. 
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bac; been distinctly laid down by a former Secretary of 
tate 1 tbat 'it should be under -tood that thi 

Its Uoity. principle (i.e. the principle of united and indi i­
sible responsibility), which guides the Imperial Cabinet, ap­
plies equally 10 administrative and to legislative a tion; if 
in either case a difference has arisen Members of the 
Government of India are bound, after recordin their 
OPIn s if they think fit to do so , or the information 
of the Secretary of State in the manner prescribed by the 
Act, either to act with ' the Government or to pI ce thei 
resignations in the handS of the Vi eroy I t is moreover 
immaterial for the present pnrpo e what may be the 
nature of the considerations which have determined the 
Government of India to introduce a particular measure. 
In any case, the policy adopted is the policy of the 
Government as a whole, and a such, must be accept.eo aud 
promoted by all who decide to remain members of tbat 
Gov~t.' From this it is e'lident that even if, in respect 
of a particular matter;- the decision of tbe Government of 
India is in reality the decision of a single person, namely. 
the Viceroy, rather tllan that of the whole Council, that 
decisio~must be supported and acted upon by the members 
of the Conncil, or they must resign. As we have 
already stated, the proceeding of the Co mciJ are secret; 
and, therefore, 'it is not consonant with the practice 
of the Gov~rnment of India or ' with the constitutional 
position on which that practice is based either to disclo e 
tbe identity or to publish the individual views of the 
members of Government who have taken part in its 
proceedings.'2 Thus, whatever differences of opinion may 
exist among the Members of the Council on any matter or 
matters, the Council must ordinarily act as a unit on ~11 

questions that may arise in the Indian egislature or in 

1 See para. ~ of The Mcmtagu·Cllelmsford Report. 
• , Communique I on the Munitions Fraud Case. 
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connection with the administration of pnblic.affairs~ Eve 
Member of the Council must take the same oaths of 
alle~iance and office as we have seen in the case of the 
Viceroy. Besides, he has to take the following oath of 
secrecy:-l 

I, . . . , do swear that I will not directly or indirectly 
-communicate or reveal to any person or persons any matter 
which shall be brought under my consideration, or shall 
become known to m,e as a member of the Executive Council 
-except as may be required for the due discharge of my 
duties as such membe.-, or as may be specially permitted 
by lhe Governor-General. 

So help me God. 

Section 44 of the Government of India Act sets forth the 

'Restriction 
on tbe 
power of 
the Oover· 
nor.Oeneral 
In CouDcll 
to make 
war or 
treaty. 

powers of the Governor-General in Council with 
regard to the making of war or treaty ..... He 
cannot, without the express sanction of the 
Secretar of State in Council, • declare war or 
commence host1lttles or enter into any treaty fbr 
making war a,gainst any Prince or State in India, 
or enter into any treaty for guaranteeing the 
possessions of any such Prince or State.' But 

he w1l1 not be subject to this restriction when hostilities 
have been actually commenced or preparations for their 
commencement have been actually made against the 'British 
Government in India or against any Prince or State depend­
ent on it, or against any Prince whose territories the Crown 
is bound by treaty to defend or ~uarantee."" 

When he com mences any hostilities or makes any .treaty, 
he must forthwith communicate the same, with his reasons 
therefor, to the Secretary of State. 

Section 71 of the Act provides a • summary legislative 
procedure for the more backward parts of British India.' 

1 Vide Tile. GlUe/ie of IfIiJia, Juile 11, 1921, pp. 850-51. 
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of any part of British India 
}overnor-General in Council 

n} .gulation for the peace and 
ent 0 that part, with the reasons 

for Pl th" regulation~ Thereupon the 
Governor-General in Council may take the draft and rea ons 
into consideration; and when the draft is approved by the 
Govlfrnor-General in Council and a sented to by the 
Governor-General, it must be publi hed in the Gallttle 01 
India and in the 19cal official GazelLe, if any, and will 
thereupon have the same force of la nd be subject to the 
same disallowance as if it were an Act of the Indian Legi la­
ture. The Governor-General must send to the ecretary of 

tate in Council an authentic copy of every regulation to 
which he has assented under this section. The ecretaryof 
State may, by resolution in Council , apply thi section to 
any part of British India and withdraw the application of 
this section from any part to which it has been applied. 

The authors of the Joint Report recommended that 
provision should be made (in the Government of 

~;:rl:~1 India Act) for the appointment of members of 
the Legislative Assembly, not necessarily elec­

ted, nor even non-official, to positions analogous to those of 
Parliamentar Under-Secretaries in Eniland.1 The 

overnor-General in Council was opposed to appointments 
of this nature as he fel t that it would be inadvisable to compli­
cate the working of the Government of India in the difficult 
times that were before him by an arraniement which could 
not be justified on strong grounds, but which might be mis­
construed as an attempt to introduce by a side issue the 
ministerial system into the Government of India. Z The 
Joint Select Committee inserted,3 however, a provision in 

1 Tile Montagu-Cllelmsford Report, para. 275. 
a GovE:rnment of India's Despatch of March 5, 1919, para. 121. 
3 The JoiIlt 8elect Committee's Report on Clause 29 of the Goyern­

ment of Indla Hill. 
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the Government of India B: I to ali l v o~ the selection of 
Members of the Legislature Iho \ ulil be able to undertake 
duties similar to those of h Parliamentary Under-Secre­
taries in England. It sho, J be, it h -Id, entirely at the 
discretion of the Governor-lie era1 0 say to which Depart­
ments these officers should be attached, and to define the 
scope of their duties. This, in brief, is the history of 
Section 43A of the Act which provides, as has been stated 
before, that the Governor-General may at his discretion 
appoint, from among the members of the Legislative 
Assembly, Council Secretaries who will hold office during 
his plea::.ure and discharge such duties in assisting the 
Members of his Executive Council as be may assign to 
them. They are to be paid such salary as may be provided 
by the Indian Legislature. A Council Secretary must cease 
to hold office if he ceases for more than six months to be a 
member of the Legislative AssemblV "' -

o ouncll Secretary has been appointed so fa:- ( l~ in 
the Legislative Assembly since its inauguration . 

Advantages E I . 1922 M R A S 1 and dis- ar y 10 , r. . . pence (Bombay: 
advantages European) moved a restmrti n the Legisla-
of tbe . 
appOintment tlve Assembly requestin2' the Government 
of Council to as ociate members of the Legi. lative 
Sccrel~rles. A bl . 'h the D of the s em y Wit epartments 
Government of India other than the Army and Foreign 
and Political Departments, in order that they might be 
trained up in the 'administration of government ' and 
might relieve the Government Members and Secretaries 
of a part at least of their work in the sessions of the 
Lcgi lature. His main argument was that such associa­
tion would enable many members of the Assembly to see 
'the inner wor iug Z of the Government Departments.' ir 

1 ec ll1dia's Parlia1l1e11t, \'01. iii, pp. 332-40; or the Legislative 
A embly Proceeding of March 2 ,1922. 

a Ibid. 
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William Viq£entl (the then Home Member) pointed out, in 
the course of his reply, the advantages and disadvantages 
of the appointment of C unci! ecretaries. First such 
appointments had their e cative value. Non-officials, he 
said, by serving in the Secretariat as Council Secretaries, 
would undoubtedly obtain a considerable experience of the 
administration which might be very u eful to them in future. 
Secondly, such appointments would afford relief to the perma­
nent officials in the conduct of business in the egislature. 
Thirdly, the appointment of Council ecretaries would 
necessarily bring the Government into closer touch with the 
non-official element in the Assembly. On the other hand, the 
Home Member .pointed out, if the object of the appointment 
of Council Secretaries was to be realized, they would have 
to be chosen from the non-official members of the Assem­
bly. • Now,'" he continued, • if the Government appointed 
a Council Secretary and put him on the Government 
Benches, took him into their inner Councils and showed 
him the papers of the Department, he would have to 
support the Government policy throu i?hout. That is a first 
essential: no one can deny that, and then the question at 
once arises whether it would be possible for such a member 
to discharge his responsibilities vis-a-vis the Government 
by which he is employed as well as his duty vis-a-vis his 
electorate. . .. He would often be torn ill two directions 
by what he conceived to be his duty to the electorate and 
by what he conceived was demanded of him by loyalty to 1 
the Goven ent. I fear indeed that his position would 
often be one of very great difficulty.' Another point to be 
noted in connection with this question, said he, was whether 
the serv'ces of the best men would be available for 
prolonged periods and whether they would sacrifice their 

1 'ee india's Pa".tial1~lIt. vol. iii, pp. 332-40; or the Legislative 
Assembly Proceeding of March 28, 1922. 

25 
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private careers and business to work in a Government office. 
Lastly, it was pointed out that whoever would be appointed 
Council Secretary would have to sever himself from the 
party to which he belonged. 

The resolution moved by Mr. Spence was ultimately 
negatived by the Assembly. The matter since stands 

e it stood. 
he authority of the Government of India over provin­

cial administration is derived 1 'from the provisions of a 
considerable number of statutes and regulations which 
specially reserve power to the Governor-General in Council, 
01' require his previous sanction or subsequent approval to 
action taken by the provincial Governments.' The 
Government of India Act, 1915, vested the superin­

Relations 
between the 
Govern· 
ment of 
India and 
the provln. 
clal 
Govern· 
ments­
Before the 
Reforms. 

tendence, direction ,and control of the civil and 
military government of India in the Governor­
General in Council and require 0 ay 
due obedience to all snch orders as he might 
receive from the Secretary of State. Z And 
every local Government was required by the same 
Act to obey the orders of the Governor-General 
in C'ouncil, and to keep him constantly and 
diligently i\1form~d of its proceedings and of all 

matters which should, in its opinion, be reported to him, 
or as to which he required information, and was declared 
to be under his superintendence, direction and control in 
Jll matters relating to the government of its province. 3 

The substance of these provisions can be found in the 
Charter Acts of the earlier days of the CotI1pany's rule, and 
specially in the Act of 183~ . · The general principles which . . 

1 See para. 26 ()f the Report of the Committee on Division of 
FII"clions. 2 ection 33 of the Government of India Act, 1915. 

• 'ection 45, wid. 
• We must ignore, however, the forn/al differences. See Sections 

25, $. 6S and 0 of the Charter Act of 1833.-P. Mukherji's Consti­
tutional Documents., vol. L 
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governed the relations between the Government of India and 
the provincial Governments in the pre-Reform day were 
laid down so far back as 1 34 and 1838 in two de'patches1 

addressed by the Court of Directors to the Governor­
General in Council. Both these despatche related to the 
Charter Act of 1833 with special reference to it enforcement. 
Among other lhih~s t~ey contained the following :-

I The whole civil and military government of India i in 
your hands, and tor what is good or evil in the admini -
tration of it, the honour or dishonour wilt redound up n 
you. 

I With respect to the other powers which you are called 
upon to exercise, it will be incumbent upon you to draw, 
with much discrimination and reflection, tbe correct line 
between the functions which properly belong to a local and 
subordinate Government and those which belong to the 
general Government ruling over and superintending the 
whole. 

, Invested as you are with all the powers of Government 
over all parts of India, and re 'ponsible for good govern­
ment in them aIJ, you are to consider to what exten t, and 
in what particulars, the powers of Government can be best 
exercised by the local authorities, and to what extent, and 
in what particulars, they are likely to be best exercised 
when retained in your own hands. With re pect to that 
portion of the business of government which you fully 
confide to the local authorities, and with which a minute 
interference on your part would not oe beneficial, it will be 
your duty to have always before you evidence sufficient to 
enable you to judge if the course of things in general i 

1 De patc 
o. 44, da 

of Directors 
1838. Vide 
zaJion i" /",' 

Directors to the Government of India, 
1831. and despatch from the Court 

It of India, No.3, dated March 28, 
Ro,al Commission upon Decentrali-
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200d, and to pay such vigilant attention to that evidence 
as will ensure your prompt interposition whenever 
anything occurs whicb demands it. 

I It was impossible for the Legislature, and it i equally 
so for us in our instructions, to define the exact limits 
1;>etween a just control and a petty, vexatious, meddling 
interference. We rely on the practical good sense of our 
Governor-General in Council, and of our other Governors , 
for c Irrying the law into effect in a manner consonant with 
it. spirit, and we see no rea on to doubt the pos ibility of 
preserving to every subordinate Government its due rank 
and pnwer, without impairing or neutralizing that of the 
higbest.' 

I Although a minute interference on your part in the 
detail of the local admiuistration of the subordinate 
presidencies i neither desirable nor practicable, yet we 
sbould hold you but ill-acquitted towards those whose 
intere ts are committed to your charge, if you should allow 
to p without comment and, if necessary, without effective 
interference, any mea ·ures having, in your opinion, an 
injurious tendency either to one presidency or to the 
Empire at I re. '1 

The actu I di tribution of functions, before the Reform . 

Pr .Reform 
dl trlbullon 
of t fun· 
ton 01 

between the Government of India and the pro­
vincial Governments was the result, as the 
Decentralization Commi ion stated,2 of gradual 
dnlini -trative evolution. Certain important 00 ernm nt. 

subjects like the defence of India, currency, 
tariffs, \reneral taxation, po t and telegraphs, aUditing aod 
< C 'ounts, relations with the Nati -. "1ei\rhbouring 
power, and railway were retai ~ Govern-
ment in its own hands. And . control and 

1 Thi xtract is from the Des! cb 
1 38. 

d Marcb 28, 

• Para. 4S of Its Report. 
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direction of the central Government, the provincial 
Governments were placed in charge of the ordinary internal 
administration, police, ju tice, the a s;e ment and collection 
of revenues, educa lon, ocal !'leI -g"'O'Ve'rnmentand a number 
o 0 er ubjects. ut in spiteCi thl division of functions 
be ween the central and local authoritie and the delegation 
of wide powers and respon ' ibilities by the former to the 
latter, the Government of the country before the Reforms 
was one. The dominant conception that underlay the whole 
arrangement was that 'the entire go~nmental sy tem 
was one indivisible whole and amenable to Parliament.'1 
Etren In respect of matters which were primari1y assigne<1 
to them, the proyincial Governments were literally the 
• agents' of the Government of India. 2 

e control of the G vernment of India over the pro­
vincial Governments llsed to b _ actually exer­

How control cised in the following ways3 ;-was exer· 
ci ed by the 
Central 
Government. 

{ I) By financial rules and restrictions, lUclud­
. g those laid down by Imperial departmental 
codes (e .g .. the Civil ervice Regulations, the 

Civil Account Code, the Public Works Code, and the 
like). 
'"", (2) By general or particular checks of a more purely 
ad nini trative nature, which might (a) be laid down by law 
or by rules having the force of law, or (b) have grown up io 
practice. 

(3) By preliminary scrutiny of proposed provincial 
legislation, and sanction of Acts passed by the provincial 
legislatures. 

1 ee The Jl.fontagze·Chelmsford Report, paras. SO, 90 and 120. 
2 Ibid. , P ra. 120. Abo see para. 44 of the Report of the Royal 

Commission upon Decentralization in India. 
3 Para. 50 of the Report of the Royal Commi<sion t~pon Deemtrati­

zation in India . ee Rlso in this connection the Repori of the 
Committee on Di/'ision of Functions (para. 26). and TIle Mo,~tagu· 
Chelmsford Report, paras. 112-18. , 
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(4) By general resolutions on questions of policy. 
issued for the guidance· of the provincial Governments. 
These were often based on the reports of commissions or 
committees, appointed from time to time by the Government 
of India to en'quire into the working of the departments with 
which the provincial Governments were directly concemed. 
'. (5) By instructions to particular local Governments in 

regard to matters which might have attracted the notice of 
the Government of In<;lia in connection with the depart­
mental administration r~ports periodically submitted to it, 
or the proceedings-volumes I of a local Governm.ent. 

(0) By action taken upon matters brought to notice by 
the Imperial Inspectors-General. 

(7) Iu connection with the right of appeal possessed by 
perSons dissatisfied with the actions or orders of a provin­
cial Government. 

The positio is somewhat different now as Uler.e..has been 

The present 
position as 
rtcardl the 
control txer' 
,1'00 by the 
Oovernment 
of India over 
loca. Oov­
ernmeott. 

a large measure of oevolution of powers to the 
provmciai Governmen s under the Reforms 
Scbeme, though, be it noted, nothing has yet 
been done, as has been shown before, in 1a\ and 
theory, to destroy the unitary character of our 
constitutional systetp. The Government of our 
country is, theoretically, still one. The Govern­
ment of India Act and the Rules made thereunder 

have provided, however, for the classification of functions 
of Government as central and provincial and for the division 
of the provincial subjects into Reserved and Transferred. 

he central subjects are under the direct administration of 
be Government of India and subject to legislation by the 
ndian Legislature. The provincial subjects, on the other 

nd, are administered by the provincial Governments and 

1 I.e., the proceedings of the local Government which had to be 
llent to the Government of India every month. This is required b)' the 
Act eVeD DOW. 
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subject to leiislation by the provincial Leiislatures except 
where otherwise stated by the Act and the Rules made 
thereunder. For in tance, some provincial subjects, thouih \ 
administered by the provincial Government', are subject to 
legislation by the Indian Legislature. 1 For the adminis­
tration of the central subjects the Government of India 
is responsibfe 0 the Secretary of State and to the 
Imperial Parliament.- We have previou ly discus ed the 
questio'~ of it relation to the Home Government. We 
shall now consider the nature of it present control 
over the local Governments. 

Let us first of all con tder the exact legal position. The 
Government of India Act lays down :-

ubject to th provisions of the Act aud Rule made 
thereunder ,-

(I) the superintendence, direction and control of the 
civil and military governrqent of India i'i vested in the 
Governor-General in Council, who is required to pay due 
obedience to all such order as he may receive from the 
Secretary of State ; 2 and 

(2) every local Government shall obey tbe orders of 
the Governor-General in Council, and keep him constantly 
and 'tiiligently informed of it proceedings and of all 
matfm's which ought, in its opinion, to be reported to him, 
or 'lr!rto which he requires information, and is under his 
superintendence, direction and control in all matters relating 
to the government of its province.!! 

It \Vili be seen from the above that the Government of 
India Act has simply re-enacted the relevant provisions 
of the Act of 1915, as stated before,4 with thi limitation only 
that those provisions are now subject to some of its own 
provisions and Rules made thereunder. The phrase 

1 See Appendix B, Scbedule I, part 11. 
s Section 45 of the Act. 
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• subject to the provisions of the Act and Rules made 
there-under' has a special significance in view of the fact 
that, so far as the administratiuu of the Transferred subjects 
is concerned, the responsibility of the ocal Governments is 
not to Parliament or to its representatives, the Secretary of 
State and the Government of India, but to the local Legis­
lative Councils, and also in view of the fact that the control 
of the Governor-General in Council, and thus of the 
Secretary of State, oven .those subjects has been restricted 
by Rules within very narrow Bmits. We have, in the pre­
ceding chapter,l discussed the nature of the control which 
the Secretary of State can exercise over the administration 
of the Transferred subjects. We have also shown in that 
connexion where the previous sanction of the Secretary of 
State in Councilor of the Governor-General in Council is 
required by Rules for including a proposal for expenditure 
on a Transferred subject in a demand for a grant. As re­
gards the control of the central Government over the 
Transferred subjects, however, it is laid down in Devolution 
Rule 49 as follows;- -

f rIle powers of superintendence, direction and control 

Ceatral coa· 
trolover 
Transferred 
lubjeGts. 

over the local Government of a Governor's 
province vested in , the Governor-General in 
Council under the Act shall, in relation to 
Transferred subjects, be exercised only for the 

fo110 . ~ putposes .. namely ;-
1 0 safeguard the administration of central subjects j 

) to decide questions arising between two provinces, 
in cases where the provinces concerned fail to arrive at an 
a~re ent; and 

(3) to safeguard2 the due exercise and performance of 
any powers and duties possessed by, or imposed on, .the 
Governor-General in Council under, or in connexion with, 

pp. 327-33. • See page 329 anle. 
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or for the purposes of, the followin~ provisions of the Act, 
namely, section 29A, section 30(l-A), Part VIlA, or of 
any rules made by, or with the sanction of, the 'ecretary 
of State in Council. ' 

We may note in this connection the observations of the 
J oint Select Committee on the above Rule. The Commit­
tee said1 :-

• A clause has been added, identical in form, mula/is 
mutandis, with a clause added to the corre ponding rule 
under section 33 (of the Act of 1919), in order to enable 
intervention in t;ansferred administration for the pur oses 
of carrying out the provisions of the Act relating t the 
offiCe'Of High Commissioner, the control of provincial 
borrowing, the regulation of the services, the duties of the 
Audit Department, and for the enforcement of certain Tules 
which are intended to place restrictions on the freedom 
of Ministers, such as the rulesz requiring the employment 
of officers of the Indian Medical ' ervice and the rules' 
contained in Schedule III.' 

It is true that the assent of the Governor-General is still 
essential to the validity of a provincial Act, whether it 
relates to a Reserved or to a Transferred subject, and, 
therefore, it may be said that he may control provincia 
legislation by exercising his..righ of withh.old~s assent 
But it is extremely unlikely that his as ent will be ordinariI 
refused to any provincial Act which has already received 
the assent of the Governor of the province concerned , as 
such refusal will precipitate a constitutional crisis. 

Finally, we may observe here that the power of control 
vested at present in the Government of India and in the 
Secretary of State in Council over the administration of the 
T~ansferred subjects, should be further reduced substantially 

1 Second Report from the Joint St:lcct Committee or. the Govern­
ment of India Act, 1919 (Draft Rules). See also pa~e 329 antt . 

2 See Devolution Rule 12. Appe,dilt B. • !o5ee Appendix R. 
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and be tr restricted, as the Joint Select Committee 
recommended, within the narrowest possible limits. This 
reduction is essentially neCp.9sary for the independence and 
diiruity of Ministers and also for making the control of the 
Lj!gislative Council over them more effective and real. 

J The provincial Governments are still responsible for tbe 

Central 
COntrol 
over 
Reserved 
subjett,. 

administration of the Reserved subjects to the 
Government of India, and ultimately to Parlia­
ment throuih the Secretary of State. In the 
case of these subject'S there is no such statutory 
Rule restricting the 'power · of control and 

interfore We vested in the Government of India (or the 
Secretary of State) as there is in the case of the Transferred 
subjects. The Joint Select Committee was opposed to any 
, statutory divestment of control except over the transferred 
field.'l Thus the authority of the Governor-Genera.l in 
Council remains unimpaired in respect of the Reserved 
subjects. Recommendations have been made, howyver, by 
authoritative persons and bodies as to what should be the 
attitude of tile central Government towards them. In 
the sphere of le2'islation the central Government should 
not, according to the authors of the Joint Report, interfere 
in provincial. matter unle s t~e intere ts for which it is 
itself respon' ible are directly affected. 2 As regard 
administrative interference in provincial matters, however, 
the authors remarked 3 :-

'We reco2'nize that, in so far as the provincial 
Governments of the future will still remain partly 
bureaucratic in character, there can be no logical reason for 
reJaxin2' the control of superior official authority over them 
nor indeed would any general relaxation be approved by 

1 Second Report from the Joint Select Committee on the Go\'ero· 
ment of India Act, 1919 (Draft Rules) - R!lle noder Section 33 of the ' 
Act of 1919. 

• Joint Rep-ort. para. 212. . • Ibid., para. 213 



THE GOVERNM T OF INDIA 395 

Indian ::>pinion; and that in this respect the 0 most that 
can be justified is such modification of present methods of 
control as aims at getting rid of interference in minor 
matters, which might very well .be leIlto the decision of the 
authority which is most closely acquainted with the facts' 

The Crewe Committee stated1 :-' It appears to us to 
follow from our general reasoning that, in so far as 
provincial action comes under the cognizance of the 
Secretary of State, either directly or throug~ the 
Government of India, he should regulate h js intervention 
with regard to the principle which we have sou~ht to apply 
to the working of the central Government, namely, that l 
where the Government .nnd themselves in agreement 
with a conclusion of the Legislature, their joint decisio 
should ordinarily be allowed to prevai1.' 'l'he Joint 
Select Committee also recommended2 :-' In purely pro­
vincial matters, which are Reserved, where the proviucial 
Government and Legislature are in agreement, lheir view 
should ordinarily be allowed to prevail, though it is neces­
sary to bear in mind the fact that some Reserved subjects. 
do cover matters in ~hich the central Government is closely 
concerned.' Finally, it is laid down in the Royal Instruc­
tions3 to the Governor-General as follows:- ' 

, In particular it is Our will and pleasure that the powers 

1 Majority Report , para. 18, 
t The Joint Seh,ct Committee's Report on Clause 33 o{ the Govern­

mett of India Bill, 1919, 
The Committee also said in another part of its Repor t ;-, 
• India is not yet ripe for a true federal system, and the central 

Government cannot be relegated to fnnctions of mere inspection and 
advice. The Committee truo;t that there will be an extensive 
delegation, statutory and otherwise, to provinda Governments of 
some powers and duties now in the hands of the Government of 
India; and they trust also that the control of that Government over 
provincial ma.tters will be exerc;sed with a. view to preparing the 
provinces for the gradual transfer of power to the provincial 
Government I\Od Legislature.' Report on Clause 3 of the Goveromf'nt 
of India Bill. 

3 See Append'x N. Vide The Indian Yea,. Book, 1923, p. 44. 
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of superintendence, direction and control over the said 
local Governments vested in OUf said Governor-General 
and in Our Governor-General in Council shall, unless grave 
reason to the contrary appears, be exercised with a view to 
furthering the policy of the local Governments of all Our 
Governors' provinces, when such policy finds favour with a 
majority of the members of the Legislative Council of the 
province.' 

To.what extent the above ret:ommendations have actually 
been followed in practice, it is difficult for 11S to say, as 
we have no intimate knowledge of the working of tile 
administrative machinery. By the Devolution Act of )920, 
owever, the control of the Governor-General in Council 
ver local Governments has been relaxed in certain direc­

tions, and certain powers which used to be formerly 
exercised by the Government of India have now been 
delegated to the local Governments. This has been done 
partly in pursuance of a recommendation of the Committee 
on Division of Functions, which was accepted by the 
Government of India, and partly for the furtherance of the 
purposes of the Government of India Act. In regard to the 
question of the financial powers of the local Governments 
under the Reforms Scheme, .we propose to deal with it 
in a subsequent chapter. 

Every local Government is required by Devolution 1 

Duty of 
10cIII 
Oovern· 
ments to 
supply 
laform· 
atlon. 

Rule 5 to furnish to the Governor-General in 
Council from time to time such returns and 
information on matters relating to the adminis­
tration of provincial subjects as the Governor­
General in Council may require and in such form 
as he may direct. Besides, it is required to 

submit its own proceedings to the Government of India. 

1 See Apptmdix B. 
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Finally, we may note here that the I Governor-General in 

Power to 
declare and 
alter bound· 
aries of 
proviDGes. 

Council may,l by notification, declare, appoint 
or alter the boundaries of any of the province 
into which Briti h India is for the time b in2 
divided, and distribute the territories of British 
India among the several province thereof in 

such manner as may seem expedient,' ubject, however, tl) 
the ollowing qualifica lions, namely ;-

) , an entire district may not be transferred from one 
province to another without the previous sanction of the 
Crown, signified by the ecretary of State in CouD.cil; and 
./(2) any such notification may be disallowed by the 

Secretary of State in ConneD.' 

1 SectioD 60 of the Act. 



CH APTER XXI 

• PROVINCIAL GOVERNMENTS 

How the domain of the provincial Government came to be parti­
tiooed into two fields-Gov~rnors' provinces-Inequality of tbeir 
status-Uuties aqd responsibilities of the Governor-Royal In­
structions to blm-The Executive Council of a Governor-Procedure 
at meetings of tbe Execu tive Council-Nature of tbe Council-

alaries of CouncillorsXMinisters and tbe methods of tbeir appoint­
ment"":Practice in otb~r tiuntries-Tenure of office of a Minister­
The colonial system -The British system-The Minister's salary­
Can the sala.ry of the Minister be refustld in toto ' -How to express 
want of confidence in a Minister or to pass on him a vote of 
cen~urd-The Bengal case-The law relating to the Minister's 
salary !lhonld b(lve been more definite~elation of the Governor 
o ~{inisters-Tbe Transferred Subjects (Temporary Adminis­
[i.(lt:on) Rules-Council Secrdaries-Business of tbe .ovemor 
in C->uncil and the L-Gbvernor with his MinisteI.s,-Position of the 
Governor in the Government of his province Matters affecting both 
Reserved Md Transferred subjects-Allocation of revenues for the 
dlUlDi tration of Transferred subjects-Regulation of the exercise of 

authority over the members of public services-Provincial Finance 
D epartment and its fnnctions-Agency employment of local Govern­
ments-Clas~ification of the functions of Government, how made­
HOlv further transfers can take place-Revocation or susptmsion of 
transf~r-Constitution of a new G,overnor's province-Provision as 
to b~~.s)t\';Rt'd tracts-Lieutenant-Govemorships-Chief Commissioner­
shrp'-Legislative Councils in Litlutenant-Govemors' and Chief 
COlUmi sioners' provinces, how constituted-Their functions. 

The historic ann uncement made on August 20, 1917, 

How the do­
main 01 the 
pro Incisl 
Ooveroment 
came io be 
partitioned 
Inlo two 
field .. • 

nistration 

began with the following declaration of the 
policy of His Majesty's Government with.regara 
to India;-

The policy of His Majesty's Government, 
with which the Government of India are in 
complete accord, is that of the increasing asso­
ciation of Indians in every ·branch of the admi­
and the gradual development of self-governing 
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institutions with a view to the progres ive realization of 
responsible government in India a an integral part of the 
British Empire. They have decided that 'ubstanlial t~ps 
in this direction should be taken as Soon as possible ... .' 

In order that effect might be given to the underlyini 
spirit of this policy, the authors of the Joint Report made, 
among others, the following recommendation 1 :-

, The provinces are the do main in which the earlier steps 
towards the proO'res 'ive realization oi re ponsible govern. 
meDr-shouId be' taken. Some measure oi responsibility 
should be given at once, and our aim i' to give complete 
responstm1ity as soon as conditions permit. This involves 
at once giving the provinces the largest measure of 
independence, legislative, administrative and financial, of 
the Government of India which is co patible with the due 
discharg'e by the latter of its own responsibilities.' 

Discussing the structure of the provincial Executive, the 
authors saidz :-' We start with the two postulates that com· 
plete responsibility for the government cannot be ~iven 
immediately without inviting a breakdown, and that some 
re pon!'ibility must be given at once if our .cherre is to have 
aoy value. . .. We do oot believe that there is any way 
of satisfying these governing conditions other than by 
making a division3 of the functions of the provincial 

1 Joint Report. para. 189. t Joillt Report. p m.215. 
• We may al 0 note here the observations of the authors on the 

principle of such division:-
The guiding principle' should be to include in the transferred list 

those departments which afford most opportunity for local knowledge 
a!ld social service, tbose in which Indians have shown themselves to 
be keenly interested, tbose in which mistakes which may occur tbough 
serious would not be irremediable, a d those which stand most in 
need of development. In pursuance of this principle we should not 
expect to find that departments primarily concerned with the main­
tenance of law and order were transferred. Nor should we expect the 
transfer ot matten- Wb iCh vitally affect the well-b.-i0lt of the massell 
who may not be adequately repre.>ented in the new councils, sucb for 
example as questions of land revenue or tenant righb'.-JointReport, 
para. 238. 

• 
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Government between those which may be made over to 
popular control and those which for the present must 
remain in official hands. . .. We may call these the 
"transferred" and "reserved" subjects, respectively.' 
Continuing, they said further 1 :-

• We propose therefore that in each province the executive 
Government should con ist of two parts. One part would 
comprise the head of the province and an ex . e council 
of two 'members. In all provinces the head of the Govern­
ment would be known as Governor, though the common 
designation would not imply any equality of emoluments or 
l>tatus, both of which would continue to be regulated by 
the exi ting distinctions, which seem to us generally 
suitable. One of the two execu tive councillors would in 
practice be a European, qualified by long offi~ial experience, 
and the other would be an Indiao .. " The Governor in 
Council would have charge of the reserved sub·ects. he 
other part of the Government would consist of one member, 
or more than one member, clccording to the number and 
importance of the transferred subject, chosen by the 
Governor from the elected members of the Legislative 
Council. They would be known a mini ters. They would 
be members' of the executive Government, but not members 
of the Executive Council.' . 

This, io brief, is the hi tory of the partition of the domain 
of the provincial Government into two fields, one 

Governors' of which has, as we shal! soon ee, been made 
provinces. 

over to Ministers appointed from among the elect-
ed members of the provincial Legislative Council while the 
other has remained under the administration of the Governo:­
in Council. Under ecti n 46 of the Act, the presidencies 
of Bengal, Madras anel Bombay, and the provinces known 
as the United Pro\·inces, the Punjab, Bihar and Orissa, the 

1 Joint Report, para . 218. 
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Central Provinces and Assam are each governed, in relation 
to Reserved subjects, by a Governor in Conncil, and in 
re ation to T ransferred subject, ordinarilyl, by the 

overnOT acting wjth Minister ' ppointed under the Act. 
The province of Burma, as has been tated before, was at 
first excluded from the scheme of Reform introduced br 
the Act of 1919; but since January 2, 1923, it ha been 
constituted a Governor' province under the Government 
of India Act. We may note here th t the presidencie and 
provinces mentioned above are referred to in the Act a 
, Governors' provinces ' . ':81lt they do not enjoy the ame 

status. The Governors of Ben2'al, Madras nnll 
loequaIJIy Bombay are appointed by the Crown 2 and are 
::a~::~ r usually chosen from among persons 01 hi2'h rank 

and administrative experience in Great Britain. 
The Governors of the other provinces are appointed by the 
Crown after conl>ultation with the Governor-General. 3 The 
intention of the framers of the Act in making this di tincti;n 
pro ably was that these Governorships would ordinarily be 
fi ed by the appointment of distinguished members of the 
~ Civil Service; and as a matter of fact, they have 

ra ly4 been so filled hitherto. It may be noted her 
there is nothing in the Act to prevent all the Gover:nor 

beiug. Jrom among the members of th lndia 
Civ' erVlce. 

con y, the presidency Governments enjoy the pri- ) 
vilege of . euce. with the Secretary of State 
on certain matters, and can appeal to him against orders 
01 the Government of India; S but such an appeal must 

1 See Appendix U, 
~ ection 46 (2) of the Act. 
• Ibid. 
• The appointment of Lord Sinha as Governor of Bihar and Orissa 

was a notable exception, 
• Decenl,.alizatio" Commission's Report, para 26. 
This' right,' says Sir Malcolm Seton, 'had not always been \iewed 

with benevolent eyes by the Government of India, but restricth .. 
26 
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pass through, or be communicated, to the latter. Again, 
if a vacancy occurs in the office of Governor-General hen 
t}ere is no successor in India to fill the vacancy, the 

~overnor of a presidency, 'who was first appointed to the 
of Governor of a presidency', is to hold and execute 

e office of Governor-General until a successor arrives or 
until some person in India is duly appointed thereto. 1 

Finally, there are differences in the maximum annual 
salaries payable to the Governors under the Act. The 
~vernors of Bengal, Mad~as, Bombay and the United 
Provinces are each entitled to the maximum salary of 
Rs. 1.28,000 per annum; those of the Punjab, Burma aod 
Bihar rissa to Rs. 1,00,000 per annum; and those of 
the Central Provinces and Assam to Rs. 72,000 and 
Rs. 66 000 per annum respectively. 2 

..I'The Governor of a province is cbarged with various 

Duties and 
tespo Dslbl. 
lilies 01 the 
Governor. I 

heavy duties and responsi ities. They have 
been imposed on him either by statute or by 
the Instrument of R ')Tal Instructions issued to 
him. We have previously referred to some of 

rules and tbe modem standardisation of Indian administration, fol-
19wing on tbe amalgamation of the once separate Prt:Sidl'ncy Civil 
Services and the Presidency Armies, prevent tbe danger or cross­
purposes in the official correspondence.'-Tlze India Office, pp. 48-49. 

1 Section 90 of tbe Act. It may &Iso be noted bere that a t~porary 
vacancy in the offiC'e of Governor in any province may b8' filled by the 
Vice-President. or, if he is absent, by the senior member of the 
Governor's ";xecutive CquDcil, or, if thert' is no Council, by tbe Chief 
S cretary to the local Government, uutil a uccessor arrives, or until 
lOme other person is duly appointed thereto. Every such acting 
Governor is entitled to receive the emoluments and advantages 
appertaining to the office of Governor, 'foregoinlr the salary Rud 
allowances appertaining to his office of member of council or 
sec tary. ' Section 91 of tbe Act But see also pp. 363-64 ante and 
Appendix O. 

• eeond cbedule to the Government of India Act. The actual 
amount. within tbe ma.rimum, i~ fixed in each case by the Secretary 
of State in Council. The Governors of Bengal, Bombay. Madras 
andibe United Provinces actually receive each a salary of Rs. 1,20,000, 
per annum; those of tbe Punjab, Burma and Bihar and Orissa each 
Ra. 1,00 000 per annum; and those of tbe Central Provinces and Assam 

ive Rs. 72,000 and Rs. 66,000 per Annum respectively. 
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them in relation to his Legislative Council. We shall have 
occasion in future to describe others, pecially those in 
relation to his Ministers. W~ may, in particular, mention 

Royal 10' 
*actfoosto 
blm. 

here that he i specially enjoined 1 by the Royal 
Instructions-

11) to further the purposes of the Govern­
ment of India Act to the end that the in~titutions 

and methods...o1 Government provided therein arelaid upon 
the be t and surest foundations. that the Ie of his 
province acquire sUChhTbi"ts of political action and respect 
such conventions as will best and soonest fit them for self-
2'overnment, and that the authorjJ;y. of the Crown and of the 
G . roor- eneral in Counc~-duly maintained ; 

(2) to see that whatsoever measures are iu his opinion 
necessary for maintaining safety and tranguillity in all parts 
of his province, and for preventing occasions of religious or 
racial conflict are ly taken and that all order issued 
by the Secretary of State or by the Governor-General in 
Council on behalf of the Crown, to whatever matters 
relating, are duly complied with j 

(3) to take care that d provision is made for the 
advancement an~ social welfar~ those clas6eS amongst 
the people committed to his charge who, whether on 
account of the smallness of their number;-Or their lack of 
educational or material advantages, or from any other 
cause, specially rely upon hi .prQtection and cannot as yet 
fully rely for their welfare upon joint political action, and 
that such classes do not suffer or have cause to fear neglect 
or oppression; 

• (4) to see that every order of his Government and 
every act of his Legislative Council are so framed that none 
of the diverse interests of, or arising from, race, reIi2'ion, 
education, wealth, etc., may_receive unfair advanta2'e or may 

1 See Append 
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unfairl be deprived of privileges or advantages whieh they 
h~ he~ore enjoyed, or be excluded from the enjoyment 
of benefits which may be conferred on the people at large; 

(5) to safeguard all members of the services employed 
in his province in the legitimate exercise or their functions, 
and in the enjoyment of all recognized rights and privileges, 
and to see that his Govetnment order all things justly and 
reasonably in their J egard, and that due obedience is paid 
to all just and reasonable orders and diligence shown in 
their execution i and i 

(6) finally, to tak~ c!lre that n,2.. monopoly or sp cial 
p ivilege, which b against the common interest,' stab­
lished in his province and no unfair discrimination is 
lnmfetherein in matters affecting commercial or industrial 
interests . ../ 

The Governor enjoys the same legal immunities a the 
Viceroy,l and he has, as has been seen before, to take the 
same oaths of allegiance and office as the latter. 

The members of R Governor's Executive Cou cil are 

The Bxecu· 
tlve CouDcil 
01 a Oov· 
eraor. 

appointed by the Crown. 2 Their actual number, 
within the statutory maximum of four, is as 
determined by the Secretary of State in Council. 3 

One at least of the members must be a person 
y'who at th~ time of his appointment has been for at east 
t, twelve years in the service of the tro~~tndia.9Provision 

may be made by Rules under the ct as to the qualifications 
to be required in respect of the other members of the Council. 
The Governor appoints a member of his Executive Council 
to be it Vice-President. We may note in this connection 
the following observations5 of the Joint Select Committee 

1 Sectioo 110 of the Act. Also see pp. 356-57 ante. 
a I6id. 47 of the Act. 
s JIn4. I~I . 
5 The oi D( "m ' . ee's Report 00 Clause 5 of the Gover~-

mentoflnrli I. 

1 



PROVINCIAL GOVERNMENT 

on the constitution of the provincial Executive C un­
cils :-

'The Committee are of opinion that the normal 
strength of an executive cou llcil, e pecially in the maIler 
provinces, nee.§. Mt exceed tw member', They have nelt, 
however, reduced the existing ;tatutorr maximum of f ur i 
but if in any case the council include. two member with 
service qualifications, neither of wh m i by birth an Indian, 
they think that it should al 0 include two Wlofficial Indian 
members.' 

A a matter of fact, the number of Councillor in the 
different EKecutive Council constituted under the Reforms 
ha varied from two to four.1 

The Secretary of tate may, if ho: think fit, revoke or 
suspeno, for such period as he may direct, the appointment 
of a Council for any or all of the Governor ' provinces i 
and during the period of such su pension or revocation the 
Governor of the province concerned ha all tbe power of 
the Governor thereof in Council. ~ 

If any difference of opinion arise on any que tion 

Procedure 
at m etlngs 
01 the Exe­
cutive 
Council. 

brought before a meeting of a Governor' . Exe­
cutive Council, the Gove in Council is bound 
by the decision of the majority of those present, 
and, if they are equally divided, the Governor or 
any other person presiding has a second or 

casting vote. 1 If, however, any measure is propo ed in 
the meeting whereby the afety, tranquillity or interests of 
hi province, or of any part thereof, are, or may be, in the 
ju::l~'llen t of the Governor, essentially affected, he (i.e., 
the Governor) may, like the Governor-General, override the 

1 There were ;n 1927 four Executive Councillor in each of the 
presidenci~~ of Bengal, Madras and Bomb~y and tIVO in each of the 
remaininQ; (}overnor's provil!.Ce. The COI1Cb;ned Civil List for Iflliia 
(1927), The Pivneer Press. 

2 • ection 46 (3) of the Act. 
, ection 50 (1) of the Act. 
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majority of his Council if they dissent from his view and 
act on his own authority and responsibility. 1 In every such 
case the Governor and the members of his Council present 
at tile mee~ing must mutually exchange written communi­
cations, to be recorded in their secret proceedings, stating 
the grounds of their respective opinions, and the order 
of the Governor must be signed by the Go eroor and by . 
those members. It may be noted in this connection that 
the Governor cannot, in the exercise of his overriding 
power, do anything which he could not l~wfully have done 
with the concurrence of his Couuci1. 11 The pOwer to over-

the majority of his Council was first conferred upon the 
t-..'VlI.IL:l'if.l Governor by the Charter Act of 1793. The only 

vernors then were the Governors Of Madras and 
Bombay. 

If a Governor absents himself from any meeting of his 
Executive Council owing to indisposition or any other 
cause, the Vice-President, or, if he too is absent, the 
senior member present at the meeting, will preside thereat, 3' 

and will have, while so presiding, the same powers as 
the Governor would have had if present. If. however, 
the Governor, alth h ab eot from the meeting, is 
at the time resident at the place where the meeting is 
held, and • is not preveoted by indisposition from signinllr 
any act of council made at the meeting', the act will 
require hi signature; but if he refuses to sign it, the act 
will become null and void. 6 

The members of a Governor's Executive Council are not 
respon ible to his Legislative Council' or e 

"'~~.~II . administration of the Reserved subjects..)!> The 
Governor in Council is, as noted before, res on­

) ible for their administration to the Government of India 
and ultimately to the Imperial rliament through the 

• ectlon 50 (2) of the Act. 
• tion 51 of the Act. 

• Section SO (4) of the Act. 
-Ibid. 
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Secretary of State. The principle of the united and 
indivisible responsibility with aU its impiiefttioM, which, 
as we have prevIOusly ,een, is a feature of th entral 
Executive Council, applies equally to a provincial Executive 
Council, every member of which i required to take the 
same oaths ,of allegiance, office, and secrecy a a memljer 
ofthe Vicero "s Executive Council ha to take. 1 Themem­
bers of an ec:utive Council, central or provincial, enjoy the 
same legal immunities as the Viceroy or the Governor.1I 

The salaries of the member of a Governor's Executive 
Council are not the same in all provinces. In 

Salaries of B . 
Councillors. engal, Madra ' , Bombay, and the UOlted Pro-

vinces, an Executive Councillor receives annU-l 
ally sixty-four thousand ru ees as his alary i in the Punjab, 
Burm"1l, and Bihar and Oris a, sixty-thousand rupees; in the 
Central Provinces, forty-eight thousand rupee i and in 
Assam, forty-two thousao upees. 

The Governor of a province i empowered by Section 52 
Ministers of the Act to appoint, by notification, Ministers 
and tbe for the administration of the Tran ferred ub-
metbod of 
tbeir jects. Such Minister will hold office dl1ring 
appoint. the pleasure of the Governor.· No official can 
ment. be appointed to be a Minister. t may be' 
interesting to not~ here that the author: of the Joint Report 
proposed that Ministers hould be appointed for the life­
time of the provincial Legislative CounciP The Govern­
m of India opposed this proposal and stated in its first 
Despatch6 on Indian Constitutional Reforms as follo ws :-
• We feel bound at all events to proceed on the assumption 
that a minister who finds himself at ~ariaQ(~ with the 

1 But in the case of the oath of eecrecy, substitute • Governor' for 
'Governor-General': See p. 382 ante and Appendix N. 

• Section 110 of the.' Act. 
S These are also the maximum amounta payable nnder the Act. 
• Sec~ion 52 of tile Act. • Joint Report, para. 218. 
• See para. 40 t)f tbe Desp&tcb of March 5, 1919. 
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views of those who are in a position to-sontrol _his 
le2"islation and his supp y an 0 pass votes of censure upon 

a mini tration will recognize ilia he must make way for 
a more acceptable successor. Thatbelng so, we think that 
ministers must be assumed from the outset to be amenable 
to the legislature. It follows that they would not be ap­
pointed for the life-time of the Legislative Council but at 
pleasure; they would (in the absence of definite reasons to 
the contrary) be removable by an adverse vote of the 
Legislative Council; and, followiQg the accepted practice 
elsewhere, the Governor would have power to dismiss them 
if he fe t tbat the situation required such a course.' 
Similarly, the Committee l on Division of Functions said:­
'Our proposal a sumes that Ministers will hold office 
durin2" the Governor's plea 'ure, and that he will have 
power to dismiss them. This seems essential if deadlocks 
are to be avoided,' In view of these suggestions, the 
proposal contained in the Joint Report was modified as 
stated above, 

It has been seriously suggested by many that the power 
of appointing Ministers should be taken away 

Practice In from the Governor and be vested in the Legis-
otber coup. 1 ' C 'I Th 'd' C 'I" . tries. atlve ounCl. e 1 ea is that the ounCl w1l1 

formally elect its own Ministers. But tbe 
constitutional practice in En2"land and in the self-governing 
Dominions like Canada, Australia and South Africa, is 
different. The Ministers of tate in these countries are 
appointed, and may be dismissed, by the head of the 
Executive Government-the King in England and the 
Governor-General in the Dominions. This is the position 
in law; in actual practice, however, the choice of the 

h ~inisters by the head of the Executive Government is 
restric ed within very narrow limits. But that is a 

1 ee para. 61 of its Report. 
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different question. The practice which ha tood the test 
~f time in those countries and which has, as will be evident 
on a little reflection, its obviou' merit,1 hould not be 
departed from in on!' country in view of the fact that the 
Parliamentary form of Government, already introduced 
partially, will L.e e tablished in the near futnre in every 
sphere of Indian administration. 

Whatever the position may be in theory, the power of 
the Governor to choose his own Mini ters is actnally 
limited 2 in practice, because the Joint elect Committee 
recommended that the Ministers selected by the Governor 
to advise him on the Transferred subjects hou!! .F! <: ted 

1 As Prof. Garner says:-
• Both reason and experience teach thM election I t 

not only impairs the independence of the exec th'e ,.! l1d t 
him subservient to its will, but creates n powerful (., 10 ton 
ambitious candidate to gain the support of the Ie' 'I f by I I 
of official reward or influence. Once elected, ~ uulCt t 
temptation to secure re-election. To be fnlly 
lative control and tree of such temptations, t\'l 
office to a different sonrce. 

Finally, it should be observed tha ' 
important a political duty npon the legi~ l' f1re 

so 
, .rfere 
,·, to Its with its normal function oC la\v-maklr 

procedure a distracting element whicl . , 
exciting contests mu,t necessarily cons. 
and deadlocks, and e;ive a party colour 
mea.<;ures which are in reality non­
duction to Political Scie"ce, p. 536. 

2 "The main principle which cb 
representative g vernment is thr. 
from tbnt gr : p. party which c 
and that: ','. I, sign, if an! 

, , at and 
con flicts 

1 ". of many 
":. "-Tntro-

Tefu 1I 't ill' ".' This pri 
1'1, "., h~ 0{ , the adt. ' 

d_ A Go 
, ~"pport of 

b tr.udh 
ha d ,d, n 
soc M' t 

in oft.·e ,. 
wish, to 
From a p 
d livered i 

a ' ", ' responsible 
~ ,-, • 1(1 be selected 

the legislature 
tbe legi!llature 

, ' Parliament to 
rred subjects was 

Ie " 'ers who can obtain 
rob. t e "egislative Cooncil, 

C C'a b at remedy in its own 
t l'j)i~ter6..... Only 

t f t 'J Conncil can remain 
. 'e no power if I be:d ,t,be 

, 'f ,able to the CounCil. -
J .OD, Go\'emor of Bengal, 

(>0 tit on January 11, 1927. 
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members of the Legislative Council, enjoying its confidence 
and capable of leading it. It is not possible for a Minister 
who does not enjoy such confidence, to remain long in office] . 

A Ministyr is not an official in the legal sense of the 

Tenure of 
office of R 
Minister. 

term for electoral purposes. n is specially laid 
down in the Act that, for such purposes, 'a 
Minister shall not be deemed to be an official 
and a person shall not be deemed to accept 

office ou appointment as a Minister'. 2 . Nor is he 
required, after accepting office, to vacate his seat and to 
seek re-election. No Minister call Lold office for a long er 
period than six months, unless he is or becomes an 
elected "lernber of the local legislature. S • This claus~, 

f fontagu said in a Memorandum,· is mvdelJed 
)\'responding provisions!! contained in some 

the Dominion Constitutions. It does not 
that the Governor can arbitrarily al\­

T any person to be a Minister, or can 
Minister, who has not been re·elected, 

, t. 'iod of six months, atter the expir­
'I)n of one Legislative Council, or 

I 'l'he Joint 
mentof India S', 

II Sec, 80 B of • 
3 Sec. 52 (2) of I' 
• This Memorantl I 

and was pre ~ted 
• St'e South AfriCA 

;gain st the wishes of the majority 
Vere he to do so, the new Council 
i ·ter out of office by passing, at its 
" tion of want of confidence in 

the Governor to appoint as 

ort on Clause 4 of the Govern-

in this cODDexioD. 

Australia Act, 1000, S 6 l$ t' • 

iD ' outh Africa aDd All rill! no 

mment of India Rill, 1919, 

...nd tbe Commonwealth of 
a be noted here that both 

period than three mODth unl 
House of Parliament. 

~ !told office for a longer 
• • a member of either 
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Minister a prominent party leader who may have been 
defeated at the previous election or who may not, for 'ome 
other reason, happen to be a member of the Council tor the 
time being, but who nevertheless, if appointed to the office 
of Minister, will be able to command a majority in the 
Council. Thus the Minister so appointed is given six 
months' time in which to secure a seat in the Council. 
And it may not be really difficult for him to secure his 
election after his appointment, if a member of his party is 
induced to vacate his seat in hi favour. This is done al 0 

in England. It may be of interef:t to note here that even 
in the case of the ~ritish Parliament, the principle that every 

member of the Cabinet mu!>t be a member of one 
Tbe Brltlsb 
system. or the other House of the Legislaturl", is not 

absolute. Sir John Marriott has given, from 
the constitutional history of England in the nineteenth 
c~ntury, a number of specific instance ) of the temporary 
exclusion of Cabinet Ministers from Parliament. 

The Joint Select Committee recommended I that the 
status of Ministers should be similar to that of 

Tbe MinIs-
ter's salary. the members of the Executive Council, but that 

their salaries should be fixed by the Legislative 
Council. Accordingly, it has been laid down in the Act 3 

as follows :- 1 
'There may be paid to any minister so appointed in any 

province the same salary as is payable to a member of the 

1 'In 188:> Sir William Harcourt, when Secretary of State for the 
llome Department, found himself temporarily without a seat in 
P:u-liament. The same fate befell Mr. Goschen when appointed 
Chancellor of the Exchequer in 1887 .. " More striking because 
more deliberate was the refusal of Mr. Gladstone to seek re-election 
at Newark when appointed by Sir Robert Peel to the Colonial 
Secretaryship fn December 184$. A. a result he was, though a 
leadlng mllJDber of the Cabinet, out of Parliament during the dlffi<.'Uit 
and momentotls Session of 184e.'-E",UsA PrlliticaJ /"stituIUHts by 
Sir John Marriott, p. 80. 

S The Joint Select Commjttee'. Report on Clause 4 of the Gonru-
ment of India Bill. It Section 52 (1) of the Act 
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executive council it:. that province, unless a..smal~er salary is 
provided by vote or the legislative counci 0 t e province.' 

It is evident from this clause that the salary of the 

Can the 
salary of 
the Minister 
be refused 
i1t toto' 

¥inister in a province be less than what is 
paid to a Membe of t e Executive Council in 
that province, If the Legislative Council so 
determines it; though ordinarily, it will be 
equal to it. The question has been raised 

whether or not the salary of the Minister can be totally 
refused under the Act. This question involves a very 
difficult point of law, especially in view of the word' may' 
in the clause. In the Commonwealth of Australia Act, 
1900, the section 1 relating to the salaries of the Ministers 
of State is very clear and definite in its meaning, as will 
appear from the following quotation :-

, There sltall be payable to the Qlteen, out of the 
Consolidated Revenue Fund of the Commonwealth, for 
the s larie of the Ministers of State, an anoual sum, which 
until the ·Parliament otherwise provides, shall not exceed 
twelve thousand pounds a year.' 
Co ntrasted with 'thi , the Government of India Act is rather 
vague and indefinite on the question of the salary of the 
Mini ·ter. In spite of this, the expression' smaller' in the 
clau 'e quoted above indicates, negatively, that it could 
neve r have been the intention oft he framers of the Act 
tl}at the salary of the Minister could ever be lawfully refused 
in tala, and. positively, that the Minister must have a salary, 
howe er small its amount may be 2 

J ection 65 of the Commonwealth of AustraliA Constitution Act, 
1900. 

2 1'hllt OUf contention i right is ~pechlly proved by the fact that 
the original Governmen of India Hill, 1919, as presen ed to the 
HOUSl' of ammon" by ~fr. Montago, contained the following provi­
sion relating to the salary of the Minister :-

, There ShAll be paid to Any minister so appointed such salary as 
the Governor. subject to the sanction of the ecretary of State, may 
determine'-( ection 3 (1) of the Gov.:rnment of India Bill, 1919). 
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It has been contended, however, that since ection 72D 
(2) of the Act empower~ the Le-gislative COl1ncil to assent, 
or refuse its assent, to a demand, the demand for a 2'rant 

• on account of the salary of the Mini-ter can be quite legally 
refused under this Section. It may be said against this. 
contention that the question of the Minister's salary is to 
be treated as an exception to the general rule relating to 
the power of the Council in regard to the demands for 
grants. Were it not so, it would not. have been specially 
provided for in ection 52 (1) of the Act. The clause 
relating to the Minister's salary is apparently incompatible 
with the clause relating to the general power of the Council 
with regard to the demands for grants. In snch a case of 
incompatibility we should be guided by the generally 
accepted principles of interpretation of statutes. 'Where 
a general intention is expressed,' says Sir Peter Maxwell,l 
, and also a particular intention which i incompatible with 
the general one, the particular intention is considered an 
exception to ' the general one. Even wheu ... the later 
part of the enactment is in the negative, it is sometimes 
reconcilable with the earlier oue by so treating it. If, for 
instance, an Act iu one section authorized a corporation to 
sell a particular pie,ce of land, and in another prohibited it 
from selling" any land," the first section would be treated 
not as repealed by the sweeping terms of the other, but as 
being an exception to it.' ., 
Again:-

, A statute ~ is the will of the Legislature; and the funda­
mental rule of interpretation, to which all others are 
subordinate, is that a statute is to be expounded" according 
to the intent of them that made it." , 

If the above reasonings are, as we believe them to be, 

1 See On the bl/er/>1'etation of Statutes by Sir Peter Benson Max­
well (sixth edition). pp. 301-2. 

• Ibid., p. 1. 
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.correct, it follows as a corollary that. if the salary of the 
Minister is totally refused, and if he continues in office after 
the refusj11 of his salary, he may, notwithstanding such 

I refusal, be legally paid the same salary as is paid to a 
member of the Executive Council. It may be argued 
.agaillst this proposition that, if it is not lawful to increase 
by a single pie the salary of the Minister when it has been 
reduced by the Council to an abnormally low figure, say, 
of one rupee, it cannot be reasonably held to be legal to 
pay to the Minister the same salary as is paid to a member 
of the Executive. Council in the province, when his salary 
has been refused in toto. The question. however, is not 
one of propriety. but of law. The Government of India 
Act being what it is, we hold that such payment. however, 
unreasonable, is still legal. But whether a Minister ought 
to continue in office after his salary has been rightly or 
wrongly refused, is a different question, and belongs to the 
domain of constitutional ethics rather than of constitutional-
law. 

It has been held by many that the Council may use the 

How to 
express 
want o! 
confidence 
In a 
Minister or 
to pas!\.lI.I1 
hlm a vote 
01 censure. 

weapon of the refusal of the salary of the 
Minister to express its want of confidence in him, 
or to pass a vote of censure on him, in order to 
drive him out of office. But according to well­
established Parliamentary conventions, the total 
refusal of the salary of a Minister is neither 
required, nor resorted to, for the purpose of 
expressing want 'of confidence in him or for 

passing upon him a vote of censure. 1 As His Excellency 
Lord Lytton, Governor of Bengal, stated in a letter,! 
addressed to' the Secretary, Indian Association (Calcutta) :-

'The motive of those who record a vote is a relevant 

1 See al90 pa~as 2::10-91 ante in this connexion. . 
Z Ttlis letter was written in reply to the < memorandum sublUitted 

by the Indian A~ ociation for a reconsideration of the dllCision 
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consideration when the effect of the vote is capable of 
different interpretations; for instance, a reduction of a 
demand for a grant may indicate either an expression Qf 
censure on the policy of the Government making the 
dem;md, or a desire for reduction in the ex~nditure covered 
by the demand, anJ, ,since the vote is capable of either 
interpretation, the intention of those recording it may be 
gathered from the speeches which prece eo it. . .. There 
are several ways in which the wish of the Legislative 
Council tor the resignation of Ministers may be expressed. 
The first is b resolution expressing want of confidence 
in t e lOisters. l This may be moved in any session and 
must take the chance of the pallot together with other 
resolutions. Another method, which is only available ' 
during the debate on the budget or in connection with the 
demands for grants for Transferred departments, is to move 
a nominal reduction of, say, 'Rs. 100 in the demand f,or 

- Ministers' salaries, or in any demand for a grant made by 
the Ministers.': 

, Finally, in any sudden or $pecial circumstances, where 
the other opportunities are not available, the Government 
may be asked to give time for the discussion of a resoJution 
of censure.'3 

It may be also pointed out here that even the passing by 
the Council ~f a nominal reduction of one rupee in the 
demand for the salary of the Minister is sure to be treated 
as a vote of censure upon the latter and to be followed by 
his resignation. 4 Thus it is open to the Council to adopt 

proroguin~ the Council and submission of a fresb demand for Minis­
ters' salarles in a uew session' .-See The Statesman (Dak edition) of 
October 4, 1924. 1 But see pp . 290-91 ante in this connexion. 

2 See 1n this connexion Lowell's Government of England, vol. i. 
pp. 282 ant! 346-48. S But see pp. 290-91 ante. 

• 'In order that the Council may express its opinion of each Minis­
ter individually, the Government will this year show separately the 
salary of each Minister in the estimate under the heading .. General 
Administration ". II:Dd any member will have an opportl1nity of 
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any of these methods for expressing its dissatisfaction with 
the Minister, and it need not go the length of refusing his 
salary in (!)rder to drive him out of office. 

The demand for Ministers' salaries had been ~ twice 
rejected by the Bengal Legislative Council in 

Tbe Bengal the .... CoQurse 'of the year 1924-once on March 
case. 24th and again on August 26th. And the 
rejection on the second ,occasion was followed by the 
resignation of the Ministers and the temporary assumption 
by the GO\1ernor of the admimstration of the Transferred 
departments. The Government of Bengal accepted this 
rejection as final, as would appetar from the following .. 
extracts from the Governor's tter already referred to 
above:-

, It is immaterial what the objects of those who voted 
for refusal may have been, as the consequences of the 
refusal are that no money is available and the purpose for 
which the demand was made (in this case the appointment 
of Ministers) cannot be carried out.' 
Again: 

'Those who voted for the total refusal of Ministers' 
salaries may assign what motives they please to their votes; 
but no explanation can alter the fact that the refusal to pro­
vide any salaries has made the appointment of any Ministers 
impossible so long as that decision remains unaltered.' 

Still,we believe that the'questions yet remain undecided 
as to whether or not the Council, in rej~cting the demand 
for the Ministers' salaries, acted legally, and also whether 
the Ministers might not be lawtully paid their salaries, if 

ex(:ressiIlg his want of confidence in either of the Ministers whom I 
havt: selected by moving a token reduction of one rupetl in the salary 
demanded. '-From a speech by 'His Excellency Lord Lytton, 
Governor of Bengal, delivered in the Bengal Legislative Council on 
January ]I, 1927. A token reduction of one rupee may also be 
moved for the purpose 'of critiCizing some detail of a Minister's 
policy without necessarily requiring his resig'nation.'-I6id. 
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they chose to continue in office, in spite of the rejection by 
the Council of the de~and for them. But, though opinions 
may be rightly divided as to whether or not the Council, in 
rejecting the demand, acted against the letter of the 
Constitution, there cap be no doubt about the fact that in 
doing so it acted against its spirit. and also. against the 
intention of its framers. And it must be said to the credit, 
on the other hand, of many of those memb~rs of the Council 
who voted for the rejection, that they made no secret 
of their belief that they were in the Council, not to work the 
system of government set up in the provinces by the Act 
of 1919, but to destroy it altogether, ~ith a ~iew to having 
a better system bf government established in its place. 

The law 
relating 
to the 
Minister's 
salary 
should 
have been 
more 
definite. 

In conclusion, we must say that the clause in 
the Government of India Act relating to the 
salary of the Minister ought to have been better 
drafted, and the intention of the authors of the 
Act regarding it ought to have been more 
clearly and definitely expressed. 

The views of the authors of the Joint ReportI on the 

"'elation 
question of the relations between the Governor 
and his Ministers were thus stated :-of the 

Governor to 
Ministers. 

Y. The portfolios dealing with the transferred t1> 
subj ts would be committed to the mmi'sters, -

and on these su Jects the ministers together with the 
overnor would form the administration. On such subjects 

their decisions would be final, subject only to the Governor's 
advice and control We do no contemplate that from the 
outset the Governor should occupy the position of a purely 
constitutional Governor who is bound to accept the deci­
sions of his ministers. Our hope and intention is that the 
ministers will gladly avail themselves of the Governor's 

1 Jojnt Report, para. 219. 
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trained advice upon administrative questions, while on hjs 
part he will be willing to meet their wishes to the furthest 
possible extent in cases where he realizes that they have 
the support of popular opinio We reserve t him a 
pow £ on4"ol, because we re a as enerally 
responsible for his administraf but we shQllld e:gpect 

im-t(j"'f! use assent to fne proposals of his ministers only 
w en the consequences of acqu"iescence would clearly be 
serious. Also we 0 not think that he should accept 
wlthbu esitation and discus&ion proposals ~hic):1 are clearly 
seen to be the result of inexperience. But we do Dol 
intand that he should be in a position to refuse assent at 
discretion to all his ministers ' proposals.' 

In accordance with these proposals tbe following 
clause 1 has been inserted in the Act for the purpose of 
regula ting the relations between the Governor . and his 
Ministers :-

' In relation transferred subjects, the Governor 
shall be guided the advice of_his millisters, unless he 
sees_ sufficient cause 0 dissellt from their opinion, in which 
case he may require action to be taken· other.w.is.e liau in 
accordance with that advi~;.'- ~ -

Commenting on this clause in the Government of India 
Bill, the Joint Select Committee made the following 
observations :-

'The Committee2 are of opinion that the ministers 
selected by the Governor to advise him op the transferred 
subjects should be elected members of t1!!L1egislative 
council, enjoying !is_ confidence a capable of leading ·t. 
A minister will have the 0 tion of resignin if his advice is 
not ~ the Governor; and the Governor will have 
th;-ordinary constitutional- right of dismissing a minister .. 

1 Section 52 (3)' ofthe Act. 
a The Joint Select Committee's Report on Clause 4 of the Govern­

ment of Inaia Bill . . 
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whose policy he believes to be either seriously at fault or 
odt of cc rd \ itb th . views of the le2'islative coUDcil. In 
the la "res '" he Governor can always dissolve his 
legislaj,. oun i1 and choose new ministers after a fresh 
election; but if this course is adopted, the Committee hope 
t a the Governor will find himself able to accept such 
views' ~ his new ministers may press upon him regardin2' 
the l'ssue which forced the dissolution.' .,.,.' ~ 
AgalO; \ 

" Ministers 1 who enjoy the confidence\. of a majority in 
their legislative council will be given the fullest opportunity 
of managing that field of government which is entrusted to 
their care. In their work they will be assisted and guided 
by the Governor, who will accept their advice and promote 
their policy whenever possible. If he finds himself 
compelled to act against their advice, it will only be in 
circumstances roughly analogous to those in which he has 
to override his executive council-circumstances which will 
b e indicated in the Instrument of Instructions furnished to 
him on his appointment by His Majesty.' 
The Royal Instrumen 2 of Instructions refer J ed to above 
directs the Governor to act as follows ;-

'You shall assist Ministers by all the means in your 
power in the administration of the transferred subjects, and 
advise them in regard to their relationsJwith the Legislative 
Council. 

, In considering a Minister's advice and deciding whether 
or not there is sufficient cause in any ~case to dissent from 
his opinion, you shall have due regard to his relations 
with the Legislative Council and to the wishes of the 
people of the province as expressed by their representatives 
therein.' 

1 The Joint Select Committee's Report, para. S. 
2 S~e Appendix M. 
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We shall later on describe what the relations between the 
Governor and his Ministers have b en in the different pro­
vinces since the inauguration of the Reforms. 

Rules 1 may be made under the Act i.or the tem porary 
~e Traos. administration of a Transferred subject where-, 

ferred in case of emergency, owin to a v a cy, there 
fTU:~~c~:ary is no Minister in charge of the subject, by such 
Adm/nlstra· authority and in such manner as may be 
lioo) Rules. prescribed by the Rules. Accordingly, the 
following Rules have been made:-

In case of emergency where,. owing to a vacancy, there 
is no Minister in charge of a Transferred subject, the 

must, if another Minister is available and willing to 
take charge of the subject, appoint him to administer the 
subject temporarily; or 

must, if the vacancy cannot be provided for in the 
above way, himself temporarily administer the subject, and, 
while' so doing, must exercise, in relation to it, all such 
powers in addition to his own powers as Governor as he 
could exercise if he were the Minister in charge thereof. 

If the Governor himself undertakes temporarily to adminis­
ter a Transferred subject, he must certify that an emergency 
has arisen in which, owing to a Ministerial vacancy, it is 
necessary for him to do so, and must forthwith forward a 
copy of su h certificat~h~Govertfor-Ge.neraU 0 neil. 
Suc emporary- administration by the Governor can 
continue until a Minister is appointed to administer the 
subject. The Governor cannot exel:cise, in respect of such 
subject, the power of certification of legislation vested in 
him by Section 72E of the Act. 3 Nor, it must be noted 
here, does the subject cease to be a Transferred subject in 

1 Proviso to Section 52 (3) of the Act. 
a See pp. 221-22 ante. 

2 See Appendix D. 
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such circumstances. As we shall see later, the revocation 
or suspension of transfer can only be made, under Devolu­
tion Rule 6, by the Governor-General in Council with the 
previous sanction of the Secretary of State in Council. 
But it is really difficult to say to whom the Governor is 
responsible when he takes over temporarily the adminis­
tration of Transferred subjects. Lord Lytton's inter-

\ 

pretation of the Act is that, 'according to the Constitution, 
be (i.e., the, Governor) is responsible for the conduct of ' 
these subjects neither to the Legislative Co,uncil nor to the 
British Parliament! ' . .. In the absence of anything to 
the contrary in any document connected with the Act, it 
seems to us that His Excellency's interpretation is correct. 
This is one of the anomalies in the existing Constitution 
of ollr country. _ 
. It may be of interest to mention here that when in 1924, 

the second rejection2 of the demand for Ministers' salaries 
by the Bengal Legislative Council was followed by the 
resignation of the Ministers, the Governor (of Bengal)-took 
over3 temporarily the administration of the Transferred 
departments. Similarly, when the Ministers in the Central 
Provinces resigned early in the same year on account of 
their salaries having been reduced to a ridiculously low 
figure* by th e local Legislative Council , the administration 
of the Transferred subjects was taken over temporarily by 
the Governor. 

The Governor mayS at his discretion appoint, from 
amOng the non-official members of his Legislative Council, 

1 This extract has been taken from a speech delivered by His 
Excellency Lord Lytton, Governor of Bengal, on November 24, 1924. 
Vide Tile Statesman (Dak edition) of November 26,1924.-

" This took place on August 26, 1924. 
3 In September, 1924, 
• 'The Minist~rs' salaries were voted at Re. 1 a year for each 

Minister. '-App. 6 to the Report of the Reforms Enquiry Committee, 
1924, Oral Evidence, vol. i, p.2. 

s Section 52 (4) of the Act. 
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Council Secretaries, who will hold office durin2' his 
pleasure and discharge such duties in assisting 

~r~~ries. the members of his Executive Council and 
his Ministers as he may assign to them. The , 

Council Secretaries must be paid such salaries as may be 
provided by a vote of the Legislative Council. A Council 
Secretary must cease to hold office if he ceases for more 
than six months to be a member of the Legislative Council. 

This provision for the appointment of Councit'Secretaries 
has been made in accor~ance with the proposals contained 
in paragraph 224 of the Joint Report, which says :-

' The suggestion has been made to us that in some 
provinces it might be convenient, where the press of 
work is heavy, to appoint some members of the Legislative 
Council, not necessarily elected, to positions analogous to 
that of a parliamentary under-secretary in Great Britain. 
for the purpose of assisting the members of the executive 
in their departmental duties and of representing them in 
the Legislative Council. We feel no doubt that the 
elaboration cif the machinery which is inevitable in future 
will impose greater burdens on the members of the 
Government. We suggest therefore that it may be 
advisable and convenient to . take power to make such 
appointments. ' 

We have in another connection discussed the advantages 
and . disadvantages of the appointment of Council 
Secretaries. Such appointments were made in some provinces 
with more or less success l in different departments. But 

1 • In fact it may be said generally that Council Secretaries have 
proved the utility of the institution and have contributed towards the 
smooth working of the CouDcil.'-Letter from the Government of 
Madras to the Reforms Enquiry Committee, 11124. 

On the other hand: 
'Council Secretaries did not make their influence felt in any 

marked degree or win a recognized position in the provincial consti­
tution. This experiment must be classed as a failure.'-Letter fTom 
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if the experiment is 0 be made a real success, two main 
conditions mtlst be iuJilled: the services of really able 
men, who ill be vailable for prolonged periods and who ' 
will sacrifice their 'pri'Tate careers and business to work , 
in Govf'rnment offices, have to be secured; and, secondly, 
they must be paid reasonable salaries . 
../ All orders and other prc;>ceedings of a provincial Govern­

Business 
oftbe 
Governor­
In-Council 
and tbe 
Governor 
with 
Ministers. 

ment must be' expressed to be made by the 
Government of the province concerned. The 
Governor of each province has b en empowered 
to make provision by rules for distinguishing 
orders and other proceedings relating to Trans­
ferred subjects from other orders and proceed­
ings. 1 He has also been empowered to make ' 

rules and orders for the more convenient transaction of 
business in his Executive Council and with his Ministers, 
and, further, for regUlating the relations between them. 2 

Instructions have been given by authoritative persons 
and bodies as to how the business of the Government of a 
Governor's province should be transacted. First of all, the 
authors of the Joint Report observed 3 :-

, It is our intention that the Government thus composed 

the Government of the Central Provinces to the Reforms Enquiry 
Committee, 1924. 

(Vide Reports of the Local Governments on the working of the 
Reformed Constitution (1924), pp. 41-42 and also p. 315,) , 

It is clear from the above two quotations that there is a difference 
of opinion regarding the usefulness of Council Secretaries. The Re­
fO,rms Enquiry Committee recommended, however, that the provisions 
relating- to Council Secretaries in the provinces should be 
sd\nodified (a) as to provide that they must get a reasonable salW 
the amount of which would be determined by an Act of thd local 
legislature ~ and (6 Uu.t· on the transferred side the Minister should 
make recommendations f r appointment as Council Secretaries 
for the approval of the Go vernor, and that, when appointed, they 
should hold a d vacate office with the Minister.'-Majority Report, 
para. 105; a1!1O ft:cQmmendation 22. 

1 Section 4 ( j of tho ct. 2 Section 49 (2) of the Act. 
3 Joint Report, p I'J. Z21 . 
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and with this distribution of functions shall di~char ~ e them 
as one Government. It is hi hly desirable that the 
executive should cultivate the habit of associated deliberation 
and essential that it should present un 'ted front to the 
outside. We would therefore suggest that, as a general 

~le, it should deliberate as a whole, but there must 
certainly be occasions upon which tile Governor will. prefer 
to discuss a particular question with that part of his 
Government, di ctl responsible. If would therefore rest 
with him to decide whether ·to call a meeting of his whole 
Government, or of either part of it, though he would 
doubtless pay special attention to the advice of the 
particular member or minister in charge of the subjects 
under discussion. The actua e"Cisiollon -a ' transferred 
subject would be taken', after general discussion, by the 
Governor and his ministers; the action to be taken on a 
reserved subject would be taken, after similar discus­
siot:, by the Governor and the members of his Executive 
Council.' 

Next, the Joint Select Committee gave a picture of the 
manner in which it thought that the Government of -a 
province should be worked under the Reforms. 'There 
will be,' it said,l , many matters of administrative business, 
as in all countries, which can be disposed of departmentally. 
But there will remain a large category of business, of the 
c9aracter which would naturally be the subject of Cabinet 

...6nsultation In regard to this category the Comtftittee 
coiiieive that the habit should be carefully fostered. of joint 
deliberation between the members of the executive council -and the ministers, sitting under the chairmanship of the 
GOVel; There cannot be too much mutual advice and 
consultation on such subjects; but the Committee attach 

. \. 
1 The Joint Select Committee's~eport 00 Clause 6 of the Govern-

ment of India Bill, 1919. " 


