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Committee considered the question of the incidence of the

The Crewe  COSt of Home Administration as between Indian

Committee’s revenues and the British Exchequer. The

;’::‘::;:. majority of the members of the Committee stated
in their Report as follows?! :—

* We understand that it is the intention of His Majesty's
Government that the salary of the Secretary of State
should, like that of all other Ministers of the Crown, be
defrayed from Home revenues and voted annually by
Parliament. Our main principles have already led us to
distinguish the political and administrative duties of the
Secretary of State, acting as a Minister, from the agency
business conducted by the India Office on behalf of the
Indian authorities. It appears to follow as a general
conclusion that the charges incidental to the former:should
be met from British revenues. They form a normal
part of the cost of Imperial administration, and should in
equity be treated similarly to other charges of the same
nature. . . . Charges on account of agency work would
naturally continue to be borne by India, in whose interests
they are incurred. The exact apportionment is clearly a
matter of technical detail which is best left for settlement
between the India Office and the Treasury. The principle
that we would lay down is that, in addition to the salary of
the Secretary of State, there should be placed on the
Estimates (a) the salaries and expenses (and ultimately |
pensions) of all officials and other persons engaged in the
political and administrative work of the Office, as distinct
from agency work; (6) a proportionate share, determined
with regard to the distinction laid down in head (a), of the
cost of maintenance ‘of the India Office; the exact sum
payable under heads (2) and (4) to be determined by
agreement between the Secretary. of State and the Lords

1 Majorit§ Report, para. 32.
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Commissioners of the Treasury from time to time. Any
arrangement made under this scheme would supersede the
adjustment agreed to between the India Office and the
Treasury as a result of the recommendations of the Royal
Commission on Indian Expenditure, over which Lord
Welby presided. The India Office building and site and
other similar property paid for in the past by Indian
revenues, and now held by the Secretary of State for India
in Council, would continue to be Indian property.’

The Joint Select Committee also recommended in its
Report! that all charges of the India Office, not being
‘agency’ charges, should be paid out of moneys to be
provided by Parliament.

As a consequence of all these recommendations it has

been provided by the Government of India Act
The present that ‘the salary of the Secretary of State skall
::::a i be paid out of moneys provided by Parliament,

and the salaries of his Under-Secretaries and any
other expenses of his department may be paid out of the
revenues of India or out of moneys provided by Parlia-
ment;’ ? and that the salaries and allowances (where
granted) of the members of the Council of India * may be
paid out of the revenues of India or out of moneys provided °
by Parliament.’ 3

A departmental Committee, on which the British Trea-
sury was represented, was appointed to go into the details
of the apportionment of the India Office charges. It
recommended that ‘for a period of five years from
 April 1, 1920, the Treasury should make to the India Office
an annual lump sum contribution, which would remain
constant for that period and the amount of which would be
equivalent to that part of the total estimated cost of the

1 On clause 30, G. 1. Bill, 1919. ; :
? Section 2 (3) of the Act. The expressions ‘shall’ and ¢ may’
should be noted. 3"Section 3 (8) of the Act.
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India Office for 1920-21 (less the salaries of the Secretary
of State and the Parliamentary Under-Secretary of State)
which is attributable to the political and administrative
work of the India Office.’* The present arrangement?
is as follows:—The salaries of the Secretary of State and
of his Parliamentary Under-Secretary are paid out of the
British revenues and a grant-in-aid in respect of the India
Office is made by the Treasury. The grant-in-aid for 1920-21
was first fixed at £72,000 on the basis of the 1920-21 esti-
mates ;? ‘butlater in the year, on the basis of a revised esti-
mate submitted by the India Office, it was fixed at £136,000%
per annum for the period 1920-21 to 1924-25. Subse-
quently, it was decided by the Secretary of State in Council
in 1921-22 that the amount of this annual contribution by
the Treasury should be reduced to £113,500 5 a year with
effect from 1922-23. The object of this reduction was to
concede to the Treasury a proportionate share of certain
economies anticipated in the estimates for 1922-23 and the
following two years ‘as a result of a reduction in the rate
of “ bonus ”’ due to the fall in the cost of living.’

The Indian Retrenchment Committee® stated that this
reduction had not taken fully into account the reorganization
of the establishments then contemplated in the India Office

1 See Report of the Indian Retrenchment Committee, p. 223, See‘
alsoi 212 and p. 221 of zbid.
bid., pp. 212-13, and also p. 224, ‘ At present the cost of the
(Secremry of State’s) department is shared between Great Britain
and India, the latter meeting the expense of such proportion of the
charges as would in any case fall upon the Government of India for
business done in London.’—Seton, /ndia Office, p. 2.
3 But see also the Hon’ble Mr. (now Slr) Purshotamdas Thakurdas’s
Sup lementary Note on this question in Rep., Ind. Ret. Com., p. 224.
his amount does not include the indirect contribution of
440,000 a year by the Treasury, referred to on pages 313-14 anfe.
See Sir Basil Blackett’s statementin Legislaiive Assembly Debates,
January 16, 1923, vol. iii. No. 17, p. 1079.
5 This amount is exclusive of the indirect contribution of £40,000,
a year, referred to in the previous footnote. Zbid. g
® See p. 213 of its Report :
L §

1
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on the lines laid down for the administrative offices

5 of the British Government. It had ascertained
B pitent. that, if allowance had been made for this, the
grant-in-aid would have been fixed at a sum of £122,000,
representing a saving of £8,500 to Indian revenues. It
had however no doubt that the Treasury would agree to
the revision in the same way that it had accepted the
reduced contribution offered by the India Office as stated
above. But no such revision seems to have been necessary,

| as the provisional estimate of the India Office expenditure

- for 1923 24 showed, according to Sir Basil Blackett?
(Finance Member), a reduction? of £20,000 in the above
figure (i.e. £122,000) and as further reduction was antici-
pated in the estimates for 1924-25. It may be noted here
that, as a result of further considération of the question of
the apportionment of the charge of the Home administra-
tion, the British contribution in 1926-27 towards the cost of
the India Office amounted to £ 119,901.2

1 Legislative Assembly Debales, January 16, 1923, p. 1079.

2 This, together with the anticipated further reduction in 1924-25,
-enabled the deficiency-in the Treasury contribution for 1922-23 to be
fully recouped. Jbid.

3 Finance and Revenue Accounts of the Government of India for .
2he year 1926-27, p. 305.

We may also quote the following in this connection :

The English charges against Indian revenues under the head—
'General Administration—* consist mainly of the salaries and expenses
©of the Secretary of State’s Council and his establishment ; and the
charges of the office of the High Commissioner, who acts as the agent
of the Governments in India in respect of the purchase of stores and
«certain other matters. The salaries of the Secretary of State and of
the Parliamentary Under-Secretary of State are borne on the British
Estimates and a lump sum contribution is also made to Indian
Tevenues on account of the cost of staff employed at the India Office
'on non-agency functions. . . . Zke contribulion in the year 1926-27
amountedto £119,901.° (The italics are ours).—Zbid.

-
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CHAPTER XIX

T'HE ‘HOME’ GOVERNMENT—POWERS! OF THE
SECRETARY OF STATE

Pre-Reforms relations between the Home Government and the
Governments in India—Sir John Strachey’s views on the same—
The Joint Repbrt on the same question—The present position—The
Secretary of State’s control over Transferred subjects—His control
over Central and Reserved subjects—The Home Government and
the fiscal policy of Indi r of the Secretary of State to sell,
mortgage and buy pgoperty—Rights and liabilities of the Secretary of
State in Council dian revenue accounts to be annually laid before
Parliament—Imperial interference in Dominion legislation and
administration.

The Secretfty of State for India has, even under the
RéTbrms “Scheme, very extensive powers 2 in
Pre-Reforms relation to the administration of India. These

;::::’e::he powers are derived partly from the Government }

Home of India Act and partly from his position as a
f,‘,’:ﬁ.’,‘,"’“"‘ member of the British Cabinet. Some of these
Govern- powers he exercises alone and some in concert
ﬂ;‘,‘: x ‘with his Council. As a member of the Imperial

Executive and as Parliament’s responsible
Minister in respect of the administration of Indian affairs,
he holds even now a specially digni{ied and influential
position in the government of ‘our countrye Before the:
Reforms, though wide powers had been delegated to the’
authorities in India as a matter of expedlency, the ultlmate.
authonty was 5;%&1 by the Secreta : d
Council as the head of the administrative system of Brmsh 3

s the Crewe Committee said,® ‘the Secretary

—

1 See also in this connection Chapter XXII post.

See in this connection 7%e /ndia Office (Ch. V) by Sir Mdcolm ‘

s 5 b ¥
o Majoﬂty Report, para 12




B S

=]

320 THE InpmN coms'rtTUTmnﬁ*

~of State in Council represented in fact the supreme

| element of expert control at the higher end of the chain of
official administrationy According to the ZReport! on
Indian Constitutional Reforms, all projects for legislation,
whether in the Indiad or provincial legislatures, had to be
l‘f%,;,sent to the ‘Secretary of State for approval in principle.
‘Before him were lajd all variations in taxation or other
measures materially affecting the revenues and in particular
the customs; any measures affecting the currency operations

or debt; and, generally speaking, any proposals which
would involve questions of policy or which would raise

~ ®important administrative issues or would involve large or
! novel expenditure. ‘ To set out all the Secretary of State's
specific powers,” wrote? the authors of the Report, ¢ would

be a long task: but we may mention the construction of

. public works and railways; the creation of new appoint-
ments of a certain value, the raising of the pay of others, or
the revision of establishments beyond a certain sum ;

. grants to local Governments, or loans to Native States ;

W large charges for ceremonial or grants of substantial
;_t political pensions ; large grants for religious or charitable
. purposes ;  mining leases and other similar concessions ;
~ and additions to the military expenditure, as classes of
& public business in respect of which he has felt bound to
place close restrictions uponthe powers of the Governments

in India.’ VHe had?® the power of giving orders to every
officer in India, including the Governor-General, and the
Governor-General in Council was required by law? to pay
.due obedience to all such orders as he might receive from
the Secretary of Statey ¥ The constitutional justification for

1 Montagu-Chelmsford Report, para. 36.
2 [éid. See also in .this connection the Report of the Royal
Commission upon Decentralization in India (1909), vol. i, paras.9

~and 15,
2 Vide The Imperial Gazetteer of India, vol. iv, p
‘;ﬁg + Section 33 of the Government of India Act, 1915
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vesting some of these nowers ‘in the Secretary of State :
was that, since the Govzrmuent«of Indla exercised immense
powers over a vast aud populous sountry, and there was no
popular control ever it in India itself, it was right that it
should,  in matters of importance, be made to feel itself
amenable to Parliament's responsible Minister who was
' expected to exercise conscientiously the powers which M
been entrusted to him by Parliament.!’ & )&Q
What the exact nature of the relations between the Hom“?
Government and the Government of India was before the
Reforms and to what extent the former interfered in the
details of Indian administration it is difficult for us to state,
havin® no intimate acquaintance with the working of the
administrative machinery of India. We shall have to depend
for our enlightenment in respect of this matter upon those
who have authority to speak. Sir John Strachey who was
a member of.the Government of India for nearly nine years
under ‘five Viceroys, and afterwards a member for ten years
of the Council of India, wrote on this subject as follows? :—
Tt is &n error to suppose that the Secretary of State
is constantly interfering in the ordinary work
g::a.:‘l):t;'s of Indian administration. The description of
viewsonthe the Home Government given by Mr. J. S. Mill
_— in the time of the East India Company is as
applicable now as when he wrote :—*‘ It is not so much an
executive as a deliberative body. The Executive Govern-
fg_ent of India is, and must be, seated in India itself. The
principal function of the Home Government is not to direct
the details of administration, but to scrutinize and revise
the past acts of the Indian Governments; to lay down
principles and issue general instructions for their future
guidance, and to give or refuse sanction to great political
measures which are referred home fof approval.’”’ The
* See The Montagu-Chelmsford Report, para. 36. b
2 lsug: Its Adlmnulmtm M}’rbym:s.pp 7¢-71. , ﬁ
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die
~ action of the Secretary of &
ing references made to him §
apat from great political o+ f1i e
and nature of those reterences mainly depend on the
character of the Governor-General ‘for the time being.
Some men in that positiohAlike to minimize personal
responsibilities, and to ask for the orders of the Home
Government before taking action. Others prefer to act on
their own judgment and on that of their councillors. The
Secretary of State initiates almost nothing. . . . . So far as
the Secretary of State is a free agent, the foregoing
observations requaire no qualification. He has no disposition
to interfere needlessly in the details of administration in
India. Pressure, however, not easy to resist, is sometimes
brought to bear upon him.’ i ¥
Similar views were expressed on this question by Sir
Valentine Chirol in his famous book /ndian Unrest.* He
wrote : ‘ THe Secretary of State exercises general guidance ’
and control, but, as Mill laid it down no less forcibly, ** the
Executive Government of India is and must be seated in
India itself.”” Such relations are clearly very different from
those of principal and agent which Mr. Montagu? would
apparently wish to substitute for them.’

ed to answer-
in India, and,
e .t:;ons, the number

1 Indian Unrest, p. 310. The reader may be referred in this
connection to Chapter XXVI of that book. The whole of that
chapter is of absorbing interest.

2 For Mr. Montagu’s views referred to here, see p. 306 of /ndian
Unrest by Sir Valentine Chirol. Mr. Montagu stated in the course
of one of his speeches in the House of Commons as Under-
Secretary of State for India :(—

‘ Lord Morley and his Council, working through the agency of
Lord Minto, have accomplished much. ’

See in this connection P. Mukherji’s Constitutional Documents,
vol. ii, Introduction, pp. xlv-xlvii. 5

Igfes also Zhe Government of India by Mr. Ramsay MacDonald,
Ppp. S57-58. @

Ve may note here what Sir Malcolm Seton, Deputy Under-
ary of State in the India Office, says on the question of relations |
en the Secretary of State and the Viceroy :—

harmhu been caused by wrong-headed or ill-informed




O
" Perhaps the ‘
Reforms relations between the Home Govern-
Joint Report ment and the Government of India is to be found
::::heo:_. ™ in the Report on Indian Constitutional Reforms.’
After stating the specific powers vested by law
in the Secretary of State or the Secretary of State in
Council in relation to the administration of this country, the
authors of the Report write! :—* It has been, of course,
impossible in practice that the affairs of a vast and remote
Asiatic dependency should be administered directly from
Whitehall ; and, as we have seen, large powers and responsi-
bilities have always been left by the Secretary of State to
the Government of India and again by the Government of
India to local Governments. At the same time, the Secre-
tary of State's responsibility to Parliament has set very
practical limits to the extent of the delegation which he can
bEE¥pected 18 sanstion.” - T
~“Again, in another part of the Report they say 2: * The
greater part of the duties of the Secretary of State and his
sz:il consists in the control of the Government of India.

. . [ Obviously the intensity of control must vary with the
interest shown by Parliament on whose behalf the Secretary
of State exercises his powersé(The relations between
Simla and Whitehall vary also With the personal equation?
If resentment has been felt in Igdia that there has been a>
tendency on occasions to treat Viceroys of India as
“ agents” of the British Government, it is fair to add that

utterances suggesting that the control of the Home Government does,
or ought to, reduce to the positicn of a mere subordinate agency the
authority charged with the actual government of three hundred
millions of the human race. In the last resort the will of the Imperial
igl

Government must prevail in this as in every other branch of I
affairs, but a Governor-General is no more a mere agent of the

tary of State for %ndia than a General pommanm %lﬂ is an

9

Mf?‘

orderly officer of the Secretary of State (or
Minister.”— Ze India Office, p. 74. h
* Montagu-Chelmsford Report, para 291
¥ Fni L) ! :
« o ‘. : L A | T
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there have been periods v’vhen Viceroys have almost regard-
ed Secretaries of State as the convenient mouthpiece of their
policy in Parliament. Certainly there have been times
when the power of the Government of India rested actually
far less upon the support of the Cabinetand Parliament than
on the respsct which its reputation for efficiency inspired. ’

Two things are clear from the views quoted above. Left
to himself, the Secretary of State for India wouid seldom
interfere in the details of Indian administration ; and
secondly, the extent of the Home interference in Indian
affairs depended to a large extent upon the personality. of
the Viceroy and the Secretary of.State.! One thing, how-
ever;was early? brought home to the authorities in India,

11t may be noted here that ‘the Viceroy and the Secretary of
State exchange weekly letters which are treated as confidential,
although passages are sometimes communicated to their colleagues.
This correspondence is supplemented by the interchange of telegrams
between them, the bulk of which, relating to public affairs, are cir-
culated to the members of Council, whether in India or in London.
A portion, however, is in the nature of secret correspondence between

' the two heads of the Government, and need not be divulged to the

colleagues of either.” In these letters ‘ each unburdens himself
in-accents of explanation, advice, encouragement, warning, appeal,
protest or indignation, accerding as the situation may demand.’—
Curzon, British Government in India, vol. ii, pp. 116-17 and also
129,
< In the time of Lord Morley and also during the Great War, the
practice of private communications by telegrams and letters, between
the Viceroy and the Secretary of State, was ‘ carried to a point which
amounted to a usurpation of the powers of their respective Councils
and was inconsistent with the constitutional basis of Indian Govern-
ment.” This practice was therefore severely criticised by the Royal
Commission on the Mesopotamia Campaign of which Lord George
Hamilton was the Chairman. The Commission stated imfer alia :
‘ The substitution of private for public telegrams in recent years has
apparently so developed as to become almost the regular channel of
official intercommunication. This substitution tends to dispossess the

. (Executive) Council of the functions which by statute they are en-

titled to exercise, We have been informed by two Members of the
Govertor-General’s Counell that, according to their recollection, the-
Council was neyer consulted as to, nor were they privy to, the Cam-
paign in Mesopotamia'--Jhid., pp. 117-18, It is hoped that the
practice hiag been abandoned.

P

# This :1m'por};ang§:ﬂﬁcip)e was laid down by the Duke of Argyll,
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namely, that the ﬁual eoq!rol and du'ectxon of the a&axrs of
India rested with the :
authorities appginted an nlished ythe Crown, under
Parliamentary’ enactment in Indla itself ; and that the
Government established in India was (from the nature of
the case) subordinate to the Imperial Government at
Home ; and, further, that the Imperial Government must
hold in its hands the ultimate power of réquiring the
Governor-General to introduce a measure, and of requiring
also all the members of his Government to vote for it.,

he position is somewhat different under the Reforms.
The present Subject to the provisions of the Government of
position. India Act and the Rules made thereunder,—

(1) the Secretary of State now!—

(@) has and performs all such or the like powers and
duties relating to the government or revenues
of India, and has all such or the like powers
over all officers appointed or continued under
the Act as, if the Government of India Act,
1858, had not been passed, might or should
have been exercised or performed by the East
India Company, or by the Court of Directors
or Court of Proprietors of the Company, either
alone or by the direction or with the sanction
or approbation of the Board of Control, in
relation to that government or those revenues

T Y

and the officers and servants of that Company,

and also all such powers as might have been
exercised by the Board of Control alone, and
(6) in particular, may superintend, direct and control
all acts, operations and concerns which relate

Secretary of State for India, in a despatch (dmd lhy 24, 1870),
addressed to the Government of India during the Vicetoy ty of
Mgﬂ Pe and also

Lord Mayo.—Vide 1yengar’s Indian Constil,
Montagu-Chelmsford Report, pp. 22-23. 5
1 Sections 2 (1) and 2 (2) of the Act,

7 4 T
o Al 2



M1ITD¥ANC6NS"‘I'1’@'I*YON

to the 'db\@’:ﬁpmen’t.'oﬂ:évenués of India, and
all grants gﬁmlariefs, gﬁﬁtuities and allowances,
gl . and all"dttﬂ,@f‘- payments and charges, out of or
¥ on the revenues of India ; and ’
(2) the expenditure of the revenues of India, both in
British India and elsewhere, is subject! to the control of
the Secretary of State in Council, and no grant or appro-
priation of any part of those revenues, or of any other
property coming into the possession of the Secretary of
State in Council by virtue of the Government of India Act,
1858, or the Government of India Act, shall be made with-
out the concurrence of a majority of votes at a meeting of
the Council of India.
The word ‘may’ in (1)(6) safegunards, to quote Sir Valentine
Chirol,® theTights of the Crown and Parliament in regard
to the _gdmit_xi\s'tratibn of India,, The phrase * subject to the
provisions of the Government of India Act’ has a special
significance now in view of the fact that lirge powers,
specially financial and legislative, have been conferred upon
the authorities in India by the Act and the Rules made
thereunder. Nevertheless, under Sections 2 (1) and 2 (2)*
of the Government of India Act, taken with Section 131
(1)* of the same Act, the powers of the .Secretary of State
or of the Secretary of State in Council in relation to the
_government of India are gﬁijl_xegy ' extensive. But the Act
has provided for the relaxation of the control of the Secretary
of State. It is laid down in Section 19A of the Act that the
Secretary of State in Council may, notwithstanding anything
in the Act, by Rule regulate and restrict the exercise of the

.« * Section 21 of the Act. 2 Indian Unrest, p. 308.
@ See foot-note 1 on the preceding page.
. Seem 131 (1) of the Act runs thus : ] g
" * Nothing in this Act (i.e., the Government of India Act) shall
derogate from any rights vested in His Majesty, or any powers of
"I?di%cu“ﬂ' of State in Council, in relation to the government of .

e



" the Secretary of St
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Indian administration ;

powers of superin

by the Act, or othe
necessary or expedien :
purposes’ of the Government of Inds
Rulesymade under this Section relating

gg;l‘wmwﬁ‘ uses |
arliament ; or they will not be valid. A ' ing
m';s—f;id subjects made under this Section musts. be
laid before both Houses of Parliament as soon as may be
after they are made, and if an address is presented to the
Crown by either House of Parliament within the next
thirty days on which that House has sat after the Rules are
laid before it praying that the Rules or any of them may be
aunulled, the Crown in Council ¢ may annul the Rules or any
of them, and those Rules will thenceforth be void, but
without prejudice to the validity of anything previously
done thereunder.; .
The authors of the Joint Report recommended?: ¢ Now
T that His Majesty’s Government have declared
Secretary of their policy of developing responsible institu-
rn:'olover tions in India we are satisfied that Parliament;
Transferred must be asked to assent to set certain bounds
subjects. to its own responsibility for the internal adminis-
tration of that country. It must, we think, be laid down
broadly that, in respect of all matters in which responsibility‘ j

LThe purposes of the Government of India Act, 1919, are
follows :
(1) the - mcraa.sing association of Indians in- every bmneh

(2) the gradual development of selfs roisg rxsmunops,,
a view to the progressive realization of resporsible govern
British India as an jutegral part of the Empire ; aad e
(3) the granting to the provincesof India in pmvimﬁal matte:
the largest wmeasure of independence of the Government of Ind

compatible with the ‘i‘ﬁ dxsct;argA':t by ﬂ;; llgua: of u; own respo
lities.—See ‘ana emtap ot A@p
* Montay ; mm'.;u.a. fo). e




forgo the exercise of its own power
this process must continue pari passu

nt of responsible government in tl
ally in the Government of India. . . ,
; ‘State would, we imagine, ask Parliament’s
ssent to his declarmg by statutory orders which he would be
empowered to make under the Act that such and such
subjects in the various provinces have been transferred ;
- L and when Parliament has assented to such orders the
¥Secretary of State would cease to control the administration
{of the subjects which they covered.”* Similarly, the Joint

- 'Select Committee recommended that over Transferred
. subjects the control of the Governor-Geheral in Council,
4Rd thus of the Secretary of State, should ‘Ege restricted in
future within the narrowest possible limits.? In accordance ~
‘with these recomrnendauons. , the fo foltowmg Rule 2 has been
- made by the Secretary of State in Council under Section

19A of the Government of India Act:— .
i * The powers of superintendence, direction and control
| vested in the Secretary of State and the Secretary of State
_in Council under the Act or otherwise shall, in relation to
Transferred subjects, be exercised only for the following
purposes, namely :(— '
w To safeguard the admmlstratlon of Central
' subjects ;

2) to decide questions arising between two provin-

v mﬂ also note the following in this connecnon -

“#1t is almost a truism to say that any extension of popular control

r an official system of government must be accompanied by some
of the bonds of supenor official authority.’— M

'+ para. 10 :
mmittee Reponmcumssof;msomtﬂ
Notificition No. 835-G., dated Decem.
tte, Dex 1&‘32;“ Dm
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ces, in cases where the provinces coni

_ fail to arrive at an agreement :
~(3) to safeguard Impetial interests ; :
¥~ (4) to determine the position of the Government
India in respect of questions arising between

India and other parts of the British Empire ; and

i
)

(5) to safeguard the due exercise and performance

and duties possessed by or
imposed on the Secretary of Staté of the Secre-
tary of State in Council, under or in connection
withi or for the purpose of the following provi-
sions of the Act, namely, Section 29A, Section

30 (1A), Part VIIA, or of any rules made by
or with the sanction of the Secretary of State
in Council.’ ? :

1 Section 29A of the Act relates to the appointment of a High
Commissioner for India, to the conditions of his employment and to
the delegation of tértain powers to him,—See pages 310-13 ante.

“Section 30 (1a) of the Act runs thus:

¢ A local Government may, on behalf and in the name of the
Secretary of State in Council, raise money on the security of revenues
allocated to it under the Government of India—Act, and make proper

| asSurances for that ptirpose, and rules made under the Act may

provide for the conditions under which this power shall be exer-
cisabte:’“For the Local Government Borrowing Rules, see
Appendix C. § -

Part'V1IA of the Act relates to the Civil Services in India.. See
Chapter XXII. 5

‘ Commenting upon this Rule under Section 19A of the Act (i.e.
S. 33 of the Act of 191Y), the Joint Select Committee stated : —

‘‘ This rule (which, as already stated, is exactly parallel with
Devolution Rule 49) is confined to relaxation of the Secretary of
State’s control over Transferred subjects, and the Committee.
consider that no statutory divestment of centrol, except over the

Transferred field, is either necessary or desirable. Itis open to the
Secretary of State to entrust large powers, administrative and
financial, to the Governor-General in Council and the provincial
Governors in Council, and he will no doubt be largely influenced in
deciding whether or not to require reference to himself in any given
‘case or whether to interpose his orders when reference has been
made, by the attitude of incial public opinion as expressed in
the Legislative Council. these matters cannot be reg by
statutory rules, and any authority which the Secretary of State
K3 I L 3 A
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Again, it is laid down in Devolution Rule 27l that,
csaept in those cases? in which the previous sanction of
the Secretary of State in Council or of the Governor-
General in Council is required for including a proposal for
expenditure on a Transferred subject in a demand for a
grant, the local Govemment of a Governor’s province will
have power to sanctlon expendlture on Transferred subjects
to the extent of any grant voted by the Legislative
Council, It will also have power, under the same Devolu-
{iomfﬂe. to sanction any expenditure on Transferred
subjests which relates to the heads® enumerated in
Section 72[) (3) of the Act (ie., to non-votable heads of
expend1ture) subject to the approval of the Secretary of
State in Council or of the Governor-General in Council, if
any such approval is required by any Rule for the time
being in force. Commenting upon this Rule the Joint
Select Committee stated* :

‘It is the clear intention of the Act of 1919 that
expenditure on transferred subjects shall, with the
' narrowest possible reservations, be within the exclusive

scontrol of the provincial legislatures and subject to no
higher sanction save such as is reserved to the Governor
by Section 11 (2) (4)% of the Act (which empowers him to
authorize expenditure in cases of emergency). But some
reservations are required. The Secretary of State in
decide to pass on to the official Governments in India will be a mere:
delegation of his own authority and responsibility, for the exercise of
which in relation to central and reserved subjects he must remain
accountable to Parliament’. Second Report from the Joint Select

. Committee on the Government of India Act, 1919 (Draft Rules).’
1 See Appendix B.
~ ® The cases are mentioned in Schedule III to the Devolution Rules,
See p. 331-33 post ; see also Appendix B.
als for expenditure relating to those heads are not

subrnxtted to the vote of a Governor’s Leglslatlve Council. See
P 216 ante. o

* Second Report from the Joint Seloct Committee on the Govern-
i mem of India Act, 1919 ( Draft Rules).

B ©. smion 72D (2) (6) of the Goverument of India Act




Sch. 11} to the Devo{uhoﬂ Ruies.

I Council must retain cantrol over expenditure on tran's--””

ferred subjects which is likely to affect the prospects or
rights of the all-India services, which he recruits and will
continue to control, and he must retain power to control
the purchase of stores in the United Kingdom. But subject
to these limitations," Ministers should be as free as possible
from external control, and the control to be exercised over
expenditure on transferred subjects should be exercised by

‘the provincial legislature, and by that boﬁy alone.’

Accordingly, under Schedule III' to the Devolution
Rules, the previous sanction of the Secretary of State in
Council is necessary —

‘(1) to the creation of any new or the abolition of any
existing permanent post, or to the increase or reduction of
the pay drawn by the incumbent of any permanent post, if
the post in either case is one which would ordinarily be
held by a member of an all-India service, or to the increase
or reduction of the cadre of an all-India service ;

(2) to the creation of a permanent post on a maximum
rate of pay exceeding Rs. 1,200 a month, or in Burma
Rs. 1,250 a month, or the increase of‘the maximum pay of a .
sanctioned permanent ‘post to an amount exceeding
Rs. 1,200 a month or in Burma Rs. 1,250 a month;

(3) to the creation of a temporary post with pay
exceeding Rs. 4,000 a month, or to the extension beyond a
period of two years of a temporary post or deputation with
pay exceeding Rs. 1,200 a month or in Burma Rs. 1,250 8
month ; 2

* This Schedule relates to the Transferred subjects only.—App. 3

2 ¢ If the holder of a temporary post created by the local Government,
the rupee pay of which does not exceed Rs.3,000 a month, would
have drawn overseas pay in sterling bad he not been appointed
‘the local Government may permit the holder of that post

dra BN i Eas £yt s uhee Doy sabetioned for theipost, o
Ry m sterling nui exceedmg the amoudt to which he woul
geen entitled had be not been cpuoiuted to thc tempu:ary plh?.
! i
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(4) to the grant to any Gover:ment servant or to the
family or other dependants of any deceased Government
servant of an allowance, pension or gratuity which is not

_ admissible under rules made or for the time being in force
~under section 96B of the Act, except in the following
~ cases :—

(@) compassionate gratuities to the families of
Government servants left in indigent circum-
stances, subject to such annual limit as the
Secretary of State in Council may prescribe ;
and

(6) pensions or gratuities to Government servants
wounded or otherwise injured while employed
in Government service or to the families of
Government servants dying as the result of
wounds or injuries sustained while employed
in such service, granted in accordance with
such rules as have been or may be laid down
by the Secretary of State in Council in this
behalf.’

Every application for the sanction of the Secretary of
State in Council ‘shall be .addressed to the Governor-
General in Council who shall, save as hereinafter provided,
forward the same with his recommendations, and with such
further explanations of the proposal as he may have seen fit
to require from the local Government (concerned), to the
Secretary of State in Council.

If the application relates to—

(1) the grant in an individual case of any increase of
pay, or
(2) the creation or extension of a temporary post,’

the Governor-General in Council may sanction the proposal
- on hehalf of the Secretary of State in Council, or mav, and,

if he dissents from the proposal, must forward the applica-
tion  with ‘his recommendations, and with such further

¥
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explanations of the proposal as he may have thought fit to X
require from the local Government concerned, for the
orders of the Secretary of State in Council.

We have in the preceding few paragraphs shown the
The extent of control which the Secretary of State
Secretary of Or the Secretary of State in Council can exercise
f;.nt::l over OVET the Transferred subjects. We shall now
Central and consider the nature of his control over the
'::;I‘:c‘:‘ administration of the Reserved subjects and of the

" subjects, ‘knowiras-Central] 'Which are under the
administration of the Governor-General in Council. Wlth
regard to these subjects, there are no such statutory Rules ‘
providing for the relaxation of the control exercisable over |,
them by the Secretary of State or by the Secretary of State
in Council as there are in the caseg of the Transferred subjects v
The Joint Select Committee ! was strongly opposed to any
statutory divestment of control except over the Transferred
field. It held that any auathority which ‘the Secretary of
STa'tTe-rmght decide to pass on to the official Governments in
India would be a xpete delegauon of his own. authouw anc
responsxbxllty, for the exercise of which in relation to Central

o P~ .

and Reserved subjects he must r o\
Parliament., Thus there may be delegation of financial
aﬁm' the Governments in India under the proviso to
Section 21 of the Act. Under it a grant or appropriation
may be made by them for any subject in accordance with
provisions or restrictiohs' prescribéd by the Secretary of
State T Council with the concurrence of a majonty of votes
at ¥meeting of the Councily Commenting on Devolution
Rile 272, tl he Joint Select Co C _,mmittee stated 3.

1 Second Report from the Joint Select Committes i St (vovem g
ment of India Act, 1919 (Draft Rules). 2

2 See p. 330 or Appendix B. 3

3 Second rt from the Joint Select Committee on ¢
ment of India Act, 1919 (Draft Ru’les) : Bl

e 3
4
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% They thmk that it is unnecessary and undesirable to
prescribe by statutory rules under the Act of 1919 the
extent to which the Secretary of State in Council is prepared
to delegate to provincial Governments his powers of control
~over expenditure on reserved services. Such delegation
has always in the past been effected by orders of. the
Secretary of State in Council made in virtue of the powers
cofiférred by the proviso to Section 21 of the Act of 1915,
and the Committee recommend that"'Tns pracuce “should be
contintied und’er _the new regime. When the Act of 1919
comes into operatlon. an order under section 21 of the
~ earlier Act would necessarily assume an entirely new com-
plexion, in view of the large measure of control over
appropriations for reserved services vested by the new Act
in the provincial Legislative Councils, and such an order
might by its provisions well recognize the principles to
‘which the Committee alluded in their observations on clause
33 in their Report on the Bill. Thus the Secretary of State
in Council might in some cases permit the Governors in
Cotncil to dispense with his previous sanction to proposed

P § appropriations for new reserved expenditure if a resolution
approvinggthe same had been passed by the Legislative

Council. { But whatever arrangement of this kind the
Secretary Of State in Council might think fit to make, the
result would bgﬁ'_ mere delegation of the Secretary. of State’s
statutory powers of control, and his responmbthty to Parlia-
ment would Aand must remain undummshe :
“"Rules! under Section 21 of ‘the Act have been made
- by the Secretary of State in Council to the effect that
certg;n _classesof -expenditure relating to Central and
Reserved subjects may not be sanctioned? by the Governor-
'General in Council or by a Governor in Councu, as the

H8ee Resolutions Nos 1445-E.A., and 1449-A,, Sunln September
LR 002\ Vide T/ze (‘ azeite of India, October 7, 1922, pp. 1214-18.
4 bee Appendu
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case may be, without the previous sanction of the Secretary

« of State in Council. These Rulcs, which were
%to first published on October 7, 192, have supersed-
ed all previous Rules of a similar nature.

Where the previous sanction of the Secretary of -
m._.? State in Council is required to any expenditure,
STEESM it shonld ordinarily be obtained before the
Legislative Assembly or the Leglslatxve Ceuncil, as the
case may be, is asked to vote supply to meet the ex-
penditure, Departures from this rule may be made only in
cases of extreme urgency, where the time available is so
short that the required sanction cannot be obtained even
by telegraph ; but in such cases of departure, a_statement
must be submitted to the Secretary of State in _Council,

s qhowmg all scthEes for which supply has been asked
before - sanctmn has been obtamed P :
"‘Sub)ect to these Rules and to the provisions of Section

67A! of the Government of India Act, the Governor-General
in Council can authorize expenditure from central revenues
upon subjects other than Provincial, and can also delegate,
with the previous consent of the Finance Department, such
authority on such conditions as he may think fit, either to
an officer subordinate to him or to a local Government
acting as his agent in relation to a Central subject,.

Similarly, subject to those Rules and to the provisions
of Section 72D? of the Act, a Governor in Council has full
power to sanction expenditure upon Reserved subjects and,
with the previous consent of the provmc1a1 %s r’.";
Departiient, to delegate such power J}A such condxtxons as? '
he miay consider fit, to any officer subordinate to him,

In regard to matters other than financial, relating to the
Reserved and Central subjects, the following recommend:
tions have been mgde b nuthorxtatwe persons and bod'

o p—————————

0 al
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as to what should i\e the attitude of the Home Government
towards them under (he Reforms. The authors of the
Joint Report said * :—

‘Even as regards reserved subjects, while there

! cannot be any abandonment by Parliament of ultimate

powers of control, there should . . . be such delegation of
financial and administrative authority as will leave the
Government of India free, and enable them to leave the
provincial Governments free, to work with the expedition
that is desirable. . . . We are agreed that a wider discre-
tion ought henceforth to be left to the Governor-General in
Council ; and that certain matters which are now referred
Home for sanction?® might in future be referrcd merely for
the information of the Secretary of State in Council. . . .
It will follow in such cases in future that, when the policy of
the executive Government in India is challenged, Parliament
must be asked to accept the explanation that in accordance
with deliberate policy the Government of India have been
given discretion in respect of the topic in question and that
for this reason the Secretary of State is not prepared to
interfere with what has been settled in India. It is not
part of our plan to make the official Governments in India
less amenable to the control of Parliament than hitherto.
It must be for Parliament itself to determine the limits
which it will set to the exercise of its own powers. On the
other hand, intervention by Parliament may involve inter-
vention by the Government of India in matters which other-
wise would be recognized as of provincial concern.’

1 Joint Report, para. 292.

? ¢ Reference to the Secretary of State is still necessary before
the Government of India introduces Bills which involve Tmperial
or military affairs or foreign relations, affect the rights of European
British subjects or the law of naturalization, or concern the public
debt or customs, currency, shipping, and certain other matters,
but there has been marked decentralization of administrative finance,

“not only from the Supreme Government to the provinces but from

Whitehall to Delhi.’—Seton, Zke India Office, pp. 84-85.

i, ‘ o> 3 '



ee ou the Hon e Admimstrht:on of
Indian Affair; obsgrvad Jin its Report =~ : '
: ¢ It appe:urs to us that the concer :ion of the Refomu
Scheme lead: naturally fo tho acceptance of the principle
. . . that whre the Governmeunt of India find themsekges
in agreement mth aconclusion of the Legislative Assembly,
their joint det:i ion shoulj ordinarily prevail.’

And one? i its speciud recomimendations was  as
follows :—

¢ Where the Covernment of india are in agreement with
a majority of the non-official members of the Legislative
Assembly, either in regard to legislation or in regard to
resolutions on the Budget or on matters of general
* administration, assent to their joint decision should only
be withheld in cases in which the Secretary of State feels
that his responsiblhty to Parliament for the peace, order
and good government of India, or paramount considera-
tions of Imperial policy, require him to secure reconsidera-
tion of the matter at issue by the Legislative Assembly.’?

Finally, the Joint Select Committee stated* :—

«The Committee have given most careful consideration
to the relations of the Secretary of State with the
Govemment oj India, and through it with the provincial
govemmems. In the relations of the Secretary of State
with the Governor-General in Council the Committee are
not of opinion that any statutory change can be made,|
so long as the Governor-General remains responsiblq

*

1 Vide Majority Report, para. 13. 2 Para. 35, ibid. ‘
s Another recommendation of the Committee was ‘— a
¢ As a basis of de!ega.non, the principle of pravious conxm!t i
petween the Secretary of State apd the Governmentof India should
be substituted in all cases in wuich the previous sanction Of‘the..

;ecrémry of State in Com}cn hias hitberto been required.’—Majority
& 0 30 mmem
ndm&xm ~ pp. 179-80,

;a‘nndia i

g 2 cu page 336. -See in this )
_a,w-- Rapo:t on Claun 33 A




 to Parliament, but it practice the conventions which now
-govern these relati ns may wisely be modified to meet
fresh circumstances (aused by (he creation of a Legislative
Assembly with a lurge gleeted majority. In the exercise
of his responsibility (o Pariament, which he cannot
delegate to any on ¢lse, the Secretary of State may
reasonably consider ‘hat ouly v exceptional circumstances
f should he be called upon © iniervene in matters of purely
Indian interest where thc iocernment and the Legislature
of India are in agreement.

«This examination of the general proposition leads
inevitably to the consideration of one special case of non-
intervention. Nothing is more likely to endanger the
good relations between India and Great Britain than a
belief that India’s fiscal policy is dictated from Whltehall in
the interests of the trade of Great Britain. That such a
belief exists at the moment there can be no doubt. That
there ought to be no room for it in the future is equally
clear. India’s position in the Imperial Conference opened
the door to negotiation between India and the rest oj the
Empire, but negotiation without power to leglslate is likely
to remain ineffective. A satisfactory solution of the

* question can only be guaranteed by the grant of liberty to
the Government of India to devise those tariff arrange-
ments which seem best fitted to India’s needs as an integral
portion of the British Empire. It cannot be guaranteed by
statute without limiting the ultimate power of Parliament
to control the administration of India, and without limiting
the power of velo: which rests in the Crown ; and neithen
of these limitations finds a place in any of the statutes in
the British Empire. It. can only therefore be assured 5y
5 an acknowledgment of a canvention. Whatever be the
vight fiscal policy for India, for the needs of her consumers
‘as wali as for ner manufacturers, itis quite clear that she
should bave the same liberty to consider her interests as




Great britain, Australia, New Zealand, Canada and South
Africa. In the opinion of the Committee, therefore, the
Secretay of State should, as far as possible, avoid inter-
ference on this subject when the Government of India and
its Legislature are in agreement, and they think that his
intervention, when it does take place, should be limited to
safeguarding the international obligations of the Empire or
any fiscal arrangements within the Empire to which His
Majesty’s Government is a party.’ |

‘The relations of the Secretary of State and of the
Government of India with provincial governments should,
in the Committee’s judgment, be regulated by similar
principles, so far as the reserved subjects are concerned.?
It follows, therefore, that in purely provincial matters,
which are reserved, where the provincial government and
legislature are in agreement, their view should ordinarily
be allowed to prevail, though it is necessary to bear in
mind the fact that some reserved subjects do cover
matters in which. the central government is -closely
concesned.’ 3
‘ To what extent the above recommendations have been
The Home  actually given effect to, it is difficult for us to
Govern- say. In one respect, however, they appear to -
thent 218 have been followed. The principle of fiscal
policy of autonomy for India has been definitely accepted
e by the British Government.? In the course of
his reply to a deputation from Lancashire on the Indian

* Also note the following :—*It appears to us to follow from
our general reasoning that in so far as provincial action comes under
the cognizance of the Secretary of State, either directly or through
the Government of India, he should regulate his intervention w
regard to the principle which we have sought to apply to the workin
of the central Government, namely, that where the Government find
thewselves in agreement with a conclusion of the legis'cic «, the
joint decision should ordinarily be allowed to prevail.'-—The Crew:
Committee, Majority Report, pata. 18. i

2 Vide Report of the Indian Fiscal Commission, 1921-22, p. 4,

¥ a I3
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import duty on cotton goods, Mr. Montag: stated ! on
March 23rd, 1921, as Secretary of State for lndia: * After
that Report by an authoritative:Committec of both Houses
and Lord Curzon’s promise in the House of Lords, ‘it was
absolutely impossible for me to interfere jwith: the right
which I believe was wisely given and whick I am deter.
mined to maintain—to give to the Government of India the
right to consider the interests of India first, just as we,
without any complaint from any other parts of the Empire,
and the other parts of the Empire without any complaint
from us, have always chosen the tariff arrangements which
they think best fitted for their needs, thinking of their own
citizens. first’. In a Despatch, dated June 30th, 1921, the
Secretary of State stated that he had, on behalf of His
Majesty’s Government, accepted the recommendation of the
Joint Select Committee on the question of fiscal autonomy
for India.? "'His words were ? :
¢ The Secretary of State should, as far as possible, avoid
interference on this subject when the Government of India
and the Indian Legislature are in agreement, and it is
considered that his intervention, when it does take place,
ould be limited to safeguarding the international obli-
J:tjons of the Empire or any fiscal arrangements within
the Empire to which His Majesty’s Government is a
party.’
The Government of India’s acceptance of the principle
of discrgr_n_i,nating protection as conducive to the best
interests of India, the appointment of a Tariff Board, and

1 Report of the Indian Fiscal Commission, p. 4. Vide 2
Po.h;'y m'zn India by Dr. P. N, Banerji, pp. 114-1g. i W
3 See .p. 381 of Inmdia’s Parliament, vol. ii, prepared by the Direc-
tor, Central Bureau of Information', Gove’mmex;t ofli}t’zdine. D‘;?se
a!se;im_ this c:rxé?ect;?g. tht; debate indthe Council of State on the
resolution regardin iscal powers under Constituti
Ioid., op, S76.82. s i e,

W
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the “nactment in tccent years of measures for the protection
of Tadian Industrics prove the fact that India now enjoys a
certuin® amount of freedom in respect of fiscal matters.

During the regir.e of Mr. Montagu’s successor in office,
the Home intericrence in Indian affairs appears. to.have
inc;gasa. This, at least, we gather from the views of one
who Ras a right to express an opinion on the question. In
an article 2 published in the Contemporary Review, Novem-
ber, 1923, Sir Tej Bahadur Sapru, who was, till January
1923, a member of the Viceroy’s Executive Council, wrote
as follows :=— :

¢ It must be distinctly recognized that the Government of
India is not an independeqt Goyernment, and howsoever
it may be denied, the fact remains that in all vital matters,

1 See also in this connection the reply given by Lord .Winterton, as
Under-Secretary of State for India, to another deputation repre-
senting cotfton textile interests, on March 29, 1922, in Dr. P.N. Banerji’s
Fiscal Policy in India, pp. 121-22, or in the Indian Annual Register,
1922-23, vol. ii, edited by Mr. H. N. Mittra, pp. 197-200. He
stated among other things: ¢I should like first of all to deal very
briefly with the constitutional point that has been raised. I will at
once say that of course the ultimate financial responsibility under the
Government of India Act rests with the Secretary of State, but 1 think
it will be generally admitted that the Government of India must have
wide latitude in deciding the steps to be taken in particular instances.
il If you accept my argument, real, complete, self-government
must always be based on fiscal autonomy. However, do not let us
raise that point at this moment. I would only venture to say with all
respect that sooner or later, when this question comes to be the subject
of public controversy and public debate, not perhaps in this Parlia-
ment but in a future Parliament, when the advance is again made,
which, I suppose, we all hope will be made as anticipated by Parlia-
ment—then Parliament will have to make up its mind whea the
question is most emphatically brought up of the cotton interest of
Lancashire, with all its magnificent record of service and devotion to
the Empire, on which leg it stands, whether it is prepared to say it
will grant complete fiscal autonomy to India or not.’—Z%ke Indian
Annual Register, 1922-23, vol. ii, pp. 197-985.

This statement indicates rather a change of attitude on the part of
the Home authorities, and is against the spirit of the recommend-
ation of the Joint Select Committee on the question of fiscal
autonomy for India. It does not appear, however, that the principle
underlying it has been actually followed in practice.

? The article was entitled * 7ke Problem of India's Aspiralions.’

&
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and sometimes even in unimportant ores, the policy for
India is formulated not at Delhi, nor at 5. ., but in
Whitehall. . . . Frankly speaking, I am one of those who
feel that the position in India would be ev=r .o Lauch
easier, even under the present constitution, if the Govern-
ment of India could be left to deal with the local problems
independently, and if the control of Whitehall over India
could be substantially relaxed.” This, then, was the
position even after the introduction of the Reforms.
The Secretary of State in Council may,! with the
concurrence of a majority of votes at a meeting
Power of the # 4
Secretary of Of the Council, sell and dispose of any property
~ Statetosell, £, the time being vested in the Crown for the
mortgage i g
and buy purposes of the government of India and raise
property. money on any such property, and purchase and
acquire any property.
As a corporate body, the Secretary of State in Council®
may sue and be sued. Neither the Secretary of

llfilfll;i?lﬂ::d State nor any member of his Council is personally
g'“‘:‘:t‘ry o liable in respect of any contract or assurance
State in ¢ made by or on behalf of the Secretary of State
Council. in Council, or any other liability incurred by the

Secretary of State or the Secretary of State in Council in
his or their official capacity.” Nor is any.person executing

1 Section 28 (1) of the Act. :

Any property acquired in pursuance of this section must vest in
g;a (t:;:);m for the purposes of the Government of India.—Section 28

2 Section 32 (1) of the Act. See in this connection Ilbert’s
Government of India (third edition), pp. 196-202.

In England, since the King can do no wrong, ‘he cannot be
prosecuted criminally, or, without his own consent, sued civilly in
tort or in contract in any court in the land. . . . If a person has a.
claim against the Crown for breach of contract, or because his
property is in its possession, he may bring ‘a Petition of Right, and
the Crown on the advice of the Home Secretary will order the
‘petition indorsed ‘“ Let right be done ’’, when the case proceeds like
an ordinary suit’ —Lowell, Government of England, vol. i, p. 27.
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any contract on behalf of the Secretary of State in Council
personally liable in respect of the same. All such liabilie
ties, and all costs and damages in respect thereof, will be
borne by the revenues of India.? 5
Finally, the Secretary of State in Council must,? within
Indian the first twenty-eight days during which Parlia-
revenue ment is sitting after the 1st of May in every year,
g::::,:& lay before both Houses of Parliament detailed
Il’.a':lll:::l: accounts of receipts and disbursements, both in
’ " India and elsewhere, for the financial year
previous to that last completed and the latest estimate of
the same for the last financial year, together with a
statement exhibiting ¢ the moral and material progress and
condition of India.’
We have in a previous chapter referred to the financial
powers of some of the Dominion Parliaments.
Imperial
interference We may note here, by way of contrast,
::3;':;‘;2’“ the extent of the Imperial interference with
and affairs -other than financial, of a self-governing
s::“"“‘“' Dominion. As regards legislation, though the
: Governor ‘has an absolute discretion to refuse
to assent to any and every Bill, practically this is never
done save -on ministerial advice.’® In administration he
“ has no real control of any public officer, and . . . in effect
cannot do any executive acts effectively without ministerial
aid.’* ¢ The degree,’ writes Professor Keith, ¢ to which
the Imperial Government interferes in the affairs of a self-
governing colony has steadily decreased, and now has
prooably reached its minimum, as it may safely be said that
interference is so restricted as to render further restriction

1 Section 32 (4) of the Act. 2 Section 26 of ibid,
2 Respansiblc Gm:mmen in the Dommwn: (190¢), by Prof Kexth.

p‘lbzd pagolsa. :
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incoinpatible with the maintenance of th: power at all.' 2
Similar views have been expressed by Priofessor Dicey
¢ The Imperial Parliament,’ he writes,? ‘ now admits and acty
upon the admission, that any one of the Dominicns has
acquired a moral right to as much independence, at any
rate in regard to matters occurring within the territory of
such Dominion, as can from the nature of things be conceded
to any country which still forms part of the British BEmpire.
. « . Any Dominion has now a full and admittcd right to™
raise military or naval forces for its own defence. . . .
The Imperial Government . . . is now ready at the wish
of a Dominion to grant to such Dominion the power to
vnmend by law the constitution thereof though created under
g an Act of the Imperial Parliament.’?

1 Responsible Government in the Dominions (1909) by Prof. Keith,
. 184.
Py See Law of the Constitution (eighth edition), Introduction,
pPpP. XXX-XXXi.
3 We may note in this connection what the Imperial Conference of
26 1aid down :
/ Great Britain and the Dominions ‘ are autonomous Communities
ithin the Brttzslz Empire, equal in status, in no way subordinate one
to another in any aspect of their domestic or external affairs, though
wunited by a common allegiance to the Crown, and freely associaled as
| amembers of the British Commonwealth of Nations.’
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Wh Inﬂa.‘boma the mle of Viceroy since 1858 This tiﬁe
Sl  has no statutory basis, since it has as yet found
st no place in any Parliamentary enactment rela-
ting to India. The only designation employed
in Acts of Parliament is that of Governor-

: General. The title was “first? used in the
- famous Proclamation by Queen Victoria in 1858, which
- referred to Viscount Canning, who had already been
: - appointed Governor-General by the Court of
< Vigarey* Directors, as ‘ Our first Viceroy and Governor-
hasno  General’ ‘Nonc of the Warrants appointing
&“‘7 ~ Lord Canning’s successors refers to them as
““ Viceroys "’ ; and the title, which is keqmtly
‘employed in Warrants ? of Precedence, in the statutes ® of
 the Indian Orders, and in public notifications, appears to be
one of ceremony, which may most appropriately be used in
connection with the State and social functions of the
~ Sovereign’s representative, for the Governor-General is the

sole representative of the Crown in India.’ ¢

~ The origin of the office of Governor-General is to be

; traced to the year 1773. As has been stated
he office  before, until 1773 the three presidencies of
- Bengal, Madras and Bombay were, i ow:h case,
4 under a President or Governor 2 Council
composed ofmvaut:oftheMlndiaﬁMmﬂm
_of one another. The R" , ’ of !773

AhL nuc wias also used iy tne

u‘ me,



the first Governor-General. Moreover, * the nidGo erno
General and Council, or the ‘major part of them,’ were
“1given by the Act certain powers of control and superintend-
ence over the presidencies of Madras and Bombay.
powers of control were further emphasized and enlar;
by Pitt’s Act of 1784 and the Charter Act of 1793. F
the Charter Act of 1833 converted the Governor-General
Bengal in Council into the Governor-General of India
Council® and vested in the latter the superintend
direction and control of the whole civil and m
government of the Company’s territories and revenue
India.? But it was not till 1854° when a Lieuten
Governor was appointed, under the Charter Act of 1
for the province of Bengal (including Bihar and Or
which had hitherto been ‘administered directly
Governor-General of India as the Governor thereof,

Council assumed his * present c




display.’ He is appomted’ by the Crown by Warrant
_under the Royal Sign Manual and usually holds office for a
period of five years. The maximum annual salary that
may?® be paid to him under the Act i iy Rs. 2,56,000. He is

office of Viceroy of India, inconceivably laborious -

: e{’blut oﬁoo ln the gift of the British Crown.’—Lord C
- at the Byculla Club.— Lord Curzon in India, vol. ii, ). 3
Vide in this connection Lord Curzon’s Brifi
vol. ii, ch. xi.
Ramsay MacDonald, The Government of India, p. 54.
 ® According to Ilbert, 'the appointment is made on the advice of the
l'tim ‘Minister (7he Government of India, p. 204). But Lord Curzon *

el I have often been asked the question by whom and in what
%camtunoes the appointment to the Viceroyalty is made . ... ..
Whﬂe the appointment is vested as a matter of course in the Sovereign,
ive parts that are played in the selection by the Prime
‘ﬂ!nm the Secretary of State for India, and the Cabinet, depend
30t WpoR &ny law, written or unwritten, but upoa the Prime Minister
for bexng 1 have kriowh cases, and others are !‘emﬂhd ifl y
“Memoirs, where prolong sstons :
the merits of a :




in his public capacity only, or (ii) to the j
Jurxsdﬁm%CEﬁt in respect 2 any oﬁmwe ’
being treason or :ﬁz ; nor (iii) is he liable to be arrested
or imprisoned in suit or proceeding in any High Coﬂrt »
acting in the exercise of its original jurisdiction,! 8
¥¢The Governor-General, ot Viceroy, of India’, wrm
President Lowell, * and the Czar of Russia are
sometimes said to be the two grea ;
the modern world’, 2- If we take into consideration the
constitutional poﬁon of the Governor-General in the
Government of India, this statement appears to be an
exaggeration of fact® even as they were at the time when
President Lowell made it. But, still, the powers vested in
the Governor-General by statute or otherwise are imm !
and various® even under the Reforms Scheme® We have,
in preceding chapters, referred to those of his powers, whidf
are in relation to the IW@LW
cial, and to Acts passe We have a,lggmdjscuugd Yt
Offices, and the maimenze of the Viceregal palaces, have al’

been a charge upon public funds.’ See Curzon, British Govers
in India, vol. h'lgp 99-100 ; also llbert, Government of India
Ed., p. 253, and inance and Revenue Accounts of the Govern:
India for the year 1926-27.
1 Sec 110 of the Act. The Reforms Enquiry Comm
that if the immunity was to be maintained, it should be
plete, and that the Governor-General and the other hig
mentioned in Section 110(1) of the Act, should be exen
jurisdiction of all courts and not merely from the original j
ot the Hl cm—!ajoﬂty Rupu't, puu 91 and All.

" '”.

His powers,




,! ‘in cases of emergency, make and yromi:lgate’
rdinances for the peace and good government of British
India or any part thereof,” which will have the force of law
 for a period not exceeding six months. His ‘power of
making such ordinances is subject, however, to the same
. restrictions as the power of the Indian Legislature to make
: }hws ; and any ordinance so made by him may be disallowed
by ‘the Crown in Council and may be controlled and super-
o8 +udod by an Act of the Indian Legislature. The last
~limitation is, really speaking, no limitation at all, in view
a;.‘gof the fact that no measure can be lawfully introduced into
. either Chamber of the Indian Legislature repealing or
amending any Act or ordinance made by the Governor-
| General without his previous sanction. This power of
* ‘making ordinances has been exercised several times.? He
‘has power also to override the majority of his Council and
act on his own responsibility with regard to any measure
whereby the safety, tranquillity or interests of British
“or of any part thereof, are or may be, in his judg-
‘ , essentially affected.’”® v’ This power is rarely exer—:
cised. It was under this provision that Lord Lytton
M 1879, when he, in opposition to the decision of tha
of his Council, exempted from (import) duty the
er kinds of English cotton goods. 'so that imports of




his over- e arose any dif sren

ruling tion brought befoﬂ& ; :
i ' neral and his Counoi! were
to d :
present.’ = As e of this provxsion, Warren Hast-

ings, who m mtdethoﬂtst Governor-General by the said
Act, was powerless before{ his Council. His policies
W and his decisions overruled by
ering and Monson, three of his four Council-
er in opposition to him. ‘In 1776
writes Sir Wny Ilbert, ‘he was reduced to such
'WWe gave his agents in England’a conditional
: luthm@ tender his resignation.” Though his difficuls
ties disappeared, however, with the death of Monson in
September, 1776 as he could now have his own way
means of his casting vote, yet the lesson taught by them" .
was there. When Lord Cornwallis was appointed Governors
General in lzg_hn made Wﬂm«
the office that he should be allowed to overrule his Co
if Tecessary. Accordingly an Act was passed?® in
which remedied the defect of the Act of 1773 by em 4
ing the Governor-General to override, in matters-of grave
importance, the decision of the majority of his Council m? |
to act on his own responsibility. This power has bes ”
renewed in subsequent statutes and has been pr;z?hd f
as we have alrudy seen, in the Governmen; of




hnnee fmm lns Euemive Council Whenever
~ the Governor-General in Council declares it to be
_expedient that the Governor-General should visit
‘any part of India without his Council, he may
" be empowered by the _former to exercise
alone all or any of the povmrs of the Governor-
General in Council. Further, he may, during
his absence from the Executive Council, issue, if he thinks
it necessary, on his own authority and responsibility,. any
order, which mxght have been issued by the Governor-
\ General in Council, to any local Government, or to any
' officers or servants of the Crown acting under the authority
" of any local Government without previously communicating
the order to the latter” In any such case he must forthwith
send a copy of the order issued to the Secretary of State and
~ to the local Government concerned with his reasons for
ymaking the same. ¥ This particular power of the Governor-
'General may be suspended. by the Secrem of State in
Council. ¢
+He usually keeps in his own hands the Forengn and
n““.' Political Department which ‘ transacts all business
’4 connected with external politics, with frontier
~ the tribes and with the Native States in India.’ ~As
~ ' we shall have occasion later to refer to this
wt:er. we do not propose to discuss it here.
The Governor-General? like colonial Governors,“enjoys
now the prerogative of pardon under the revised
::- " Instrument of Roval Instructions” issued to.‘
. 'him. Clause 5 of ihe Instmment‘ tmi
follows :—




"’terﬁtoﬁes & pardon cither free or subject to snﬁ,_ ay
conditions as to him may scem fit.’ e R
According to Sir Conrstenay Ilbert,? the roytl prerog
~of pardon was farmerly not expressly conferred uj
the Governor-(General by his warrant of appointment. 'Bhé
Governor-General in Council, however, had the powes
remitting sentences under the Code of Criminal Procem

The .delegation of the prerogative of pardon to the
Governor-General does not diminish, however, * the right
of the Crown to grant pardons directly, on the advice of |
the Imperial Ministry, since the delegation is a voluntary
act, and cannot bind or fetter the discretion of the Crown.“* |

« According to Professor Keith, in a self-governing Domini *?
,tin all cases save those of death sentences the Governe q
must accept ministerial advice, unless either imperial
interests are concerned or he is prepared to find othg;
Ministers ; but in the case of death sentences he must exer-
cise his personal discretion, and cannot relieve himself df |
responsibility by relying on ministerial advice. ”4In* A5l
country the question of granting pardon on minis
advice has not yet arisen for obvious reasons, and
exercise of the royal prerogative of mercy is, in the pi
circumstances, presumably left to the personal discreti
the Governor-Genetal himself. ¥

Governor of a ptovmce 18 is _appointec
s povers Crown “after consultation with the%Go
o i ap————
_ tpelst  _Peptty-Governor to administer a ps
s B

e
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auoh duues in assisting the members oi ais bxecuuve
~ Council as he may assign to them.
, v He may confer certain titles! of honour either
: m as hereditary distinctions or as personal distinc-
5 tions. v :
e Finally, the Governor-General has recently? been
empowered by the King to suspend, with the concurrence
- of the Secretary of State, from the exercise of his office any
person appointed by the Crown or on its behalf to an office
. in India, against whom misbehaviour may have been
 alleged, and to constitute a tribunal to enquire into the
truth of such allegation in order that Royval pleasure may be
signified on its finding»~
" If the Governor-General has certain specific powers, he
has also certain specific obligations enjoined
‘m""“" upon him, and if his powers are great, no less
’ great is his responsibility." ¢ In _constant and

inti mmunication,’ wntes Sir George"“ -
%tb ‘the diEeren! govements and administra-

'ombtic business within nnd without the .Empxre, from
some cause for anxiety is never absent; loaded, in
ddition, with the burden of ceremonial duties, especially

) " 5 g ‘5“1' ",‘




- ¥here &p‘taenwﬁal «nd etiquette possess an.
E d%gree of imgemnce, duties ever iumsdnguthe r
of travel and comuinication imptove* ‘the Gove
‘General of Indis has htf-rally hardly ever an hour to ¢
“his 0w, and the office involves the carrying of nsm ;
burder of business, high pressure, and anxiety which only’
great powers and public spirit can sustain unimpaired !or
even the few years rf 4 Viceroy’s reignt.’ i
»Constitutionally, the position of|the Govemor—Genunl is v
one of subordination to the Secretary of State.? ' And though
in actual practice the relations between them may be llrgdye’"
determined by personal factors and though constitutional
usages and understandings may to a certain extent obscure
their exact legal position, yet the subordination is there
and the politically inferior position of the Governor-Gmm
cannot bé denied~ He is, for instance, required by the - %
nmﬂent of Royal Instructions, to which we have
already referred, to obey the directions of the Semtnry
of State. Thus begins the Instrument? ;— :
¢ Whereas by the Government of India Act it is ena
that the Governor-General of India is appointed by Wa
under Our Royal Sign Manual, and We have by Warr:
constituted and appointed a Governor-General to exerc
the said office subject to such instructions and directions*
or Our Governor-General for the time being, shall
time to time receive or have received under Our R
Sign Manual or under. the hand of one of Oar Pri
Secre S ot M ete. . :
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1t appears that the position in this respect has remained

unchanged since 1858. For examjile, we find the following
“in Queen Victoria’s Proclamation of that year -—

« And We, reposing especial tru:t and confidence in the
loyalty, ability and judgment of Our right trusty and well
beloved Cpusin and Councillor, Charles John Viscount
Canning, do hereby constitute and appoint him, the said
Viscount Canning, to be Our first Viceroy and wovernor-

"~ (General in and over Our said territories, and to administer

the government thereof in Our name, and generally to act
in Our name and on Our behalf, subject to such Orders and
Regulations* as he shall, from time to time, receive from Us
through one of Our Principal Secretaries of State.’

' ¥The Governor-General may not be the ‘agent’ of the

Secretary of State. but he is m his subordinate 2
polmcally v -
““Evéry Governor-General must take an oath of alle-
giance, and an oath for the due execution of
m:':m. his office and for the due and impartial adminis-
oaths. tration of justice, in the forms given hereinafter,
and must, either himself or by any other
person authorized by him, administer to every person who
may be appointed a Governor, Lieutenant-Governor, Chief
Commissioner, member of an Executive Council, or a

Minister in India, similar ‘oaths of allegiance and of

e

1 The Itdlics are ours.

2 Whilst performing his function as the representative of the Home
Government, the Viceroy ‘is really subordinate to the Secretary of
State. Lord Salisbury made this rfectly plain to Lord Northbrook
in 1875. The amount of this subordination, however, depends on
the personality of the Vxeemy and the Secretary. Lord isbury
made this subordination a gpu’ent with his fist, Lord Morley with
his penmimess '.—Mr. J. Ramsay MncDondd The Goml
. 57. See also Sapru, mlmamm
chla' 1‘;21{ India, June 11, 1921, pp.'&&-&l
e - T




THE GOVERNMENT OF INDIA
'~ FORM OF OATH OF ALLEGIANCE

I, ..., doswear that I will be faithful and bear true
allegiance to His Majesty, King. . . . . , Emperor of Indith .
His Heirs and Successors, according to law

So help me God.

|
|

|

FORM OF OATH OF OFFICE

I, ..., doswear that I will weli and truly serve our
Sovereign, King. o «a a , Emperor of India, in the office
of . .. and that I will do right to all manner of peqple
after the laws and usages of India, without fear or fnvour. i
affection or ill-will. j

So help me God.

(He is required by the Royal Instructions? to be vigilant
that the policy of Parliament as set forth in the Preamble
to the Government of India Act, 1919, ‘is constantly
furthered alike by his Government angl by the local Govern-
ments of . . . presidencies and provinces’. He is also
required by the same Instructions to do everything that lies
in him, consistently with the fulfilment of his responsibilities
to the Crown and Parliament for the welfare of the Indian
people, that the administration of the central subjects may
be carried on in harmony with the wishes of the people as
expressed by their representatives in the Indian Legis-
lature, ¢ so far as the same will appear to him to be just and
reasonable.’ :

We have stated above the specific powers and duties- of

the ,Governor-General. We now propose to
“‘“'i ver-  describe the constitution and functions of his
in Council, PExecutive Council and to discuss the powers
‘ vested in the Governor-General in Council?
_ we must bear in mind, the Government of India




mnducted not. by an individual but by a Committee. No d
Ww&t act can be taken without the assent of a ma)orttyv
~ of that Committee.’?
The constitution of the Executive Council of ‘the
: M ' Governor-General has been altered from time to
. the Execy- time. The Council, as originally constituted by
P@ﬁ tive Council the Regulating Act of 1773, consisted of four -
uqmm. members named in the Act.? The number of
 General.  oouncillors was reduced by Pitt’s Act of 1784 to
three, of whom the Commander-in-Chief of the Company’s
s in India for the time being was to be one and to
ave precedence in Council next to the Governor-General.”
'&',‘he Charter Act of 1793 fixed the number of members at

Government of India, a description which is recognized by Indian |
legislation *. —Ilbert, The Government of India,p 202. b |
According to Sir C. Ilbert, ‘the Governor-General in Council, as .i
representing the Crown in lndla, enjoys, in addition to any stntutory
| powers, such of the powers, prerogatives, privileges, and immunities
| z‘peminlng tothe Crown as are appropriate to the case and con-
ent with the system of law in force in India. . . . The Governor-
General in Council has also, by delegation, powers of making treaties
and arrangements with Asiatic States, of exercising jurisdiction and
other  powers in foreign territory, and of acquiring and ceding terri-
tory '.— The Government of India, p. 203.
See also in this connection Comparative Administrative Law by
. N. Ghosh, pp. 252-53.
Lord Curzon's speech at a dinner given by the United Service
, Simla, on September 30, 1905.—Lord Curzom in India, vol. ii,

" Lord Curzon also said in the course of his s h1—
* The Viceroy is constantly spoken of as though he and he alone

A Sl P S L il

~ were the Government. Thisisof course unjust to his colleagues,
 who are equally responsible with himself, and very often deserve the

‘credit which he unfairly obtains. On the other hand, it is sometimes
~ unfair to him ; for he may have to bear the entire mponsibill for )

administrative acts or po e- which were pated in and perhaps

bythem ﬂ “inhis
e *‘ %vo‘ﬁmh.ultm
dfll

on of the w
1773, Section 10.—P ¥

mmmnm&.




‘ r;o;%g_movided fnrther thnt. if the oﬁpg of Gove:
€ 'Gen and Commzndct-meCh:ef wenmw;gd_
Won. which might be allowed under an &&t
; om t
Council of Fort William, if specially appoinﬁed w*
Court6f Difectors, and that, if so appointed, he sh
have rank and precedence next to the Governor rene
The Charter Act of 1833 authorized the appointmm
four ordinary membe ne extra ordinar; memb
Council.2 The Commander-xf-'Chxef wawsmtghlumm
Jfdinary meémber. of "Council, if so appointed.
8fdinary members, three were to e fr
Company’s service, but the fourth member was to be
appointéd from outside the service., The duty of the
fourth ordinary member had been confined entirely to
legislation till 1853 when he was made, under the Charter
Act of that year, a * full executive member ' and thus placed
on the same footing with the other ordinary members of %
the Council. The number of the ordinary members of tb
Council was increased to five by the Indian Councils . b
1861 which also cotifiiéd the provision of the Act of 1
m to the appointment of the Commander-in-Chtqf u_ '.
an extraordinary member.® It further enacted that ;
ever the Council would meet in Madras or Bomba
local Governor would be another eéxtraordinary mem
; the Council.* The Indian Councils Act of 1874 % autho:
the appointment of a sixth ordinary miember to the C
for public works purposes, but the power given by this
was not always exercised. An amending Act® passed

L The Charter Act of 1783, Section 32.—F. Maukerji's Cons
*The Charter Act of 1833, Section 40. fbid

|
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1904 removed the restriction that the appointment of the
|* sixth ordinary member should be only for public works
purposes. The Government of India Act, 1915, fixed the
_maximum number of the ordinary members at six-and
, provided for the appointment of the Commander-in-Chief as
. an_extraordinary member. It re-enacted the provision,
eferred to before, that whenever the Council would assem-
ble in any province having a Governor, the latter would be
another extraordinary member of the Council. Thus the
Council before the Reforms consisted ordinarily of six
ry members and the Commander-in-Chief as an extra-
nary member thereof.
j nder the existing Act* the Council is to consist of such
number of members as the Crown may think fit
Its present  to appoint. Thus the statutory limitation on the
tion,  number of its members, which existed previously,
has now been removed. This has been done
obviously in pursuance of the recommendations both of the
authors of the Joint Report and of the Joint Select
Committee. The changed relations of the Government of
India ¢ with provincial governments,’ write the authors of
the Joint Report,® ‘will in themselves materially affect the
volume of work coming before the departments, and for this
reason alone some redistribution will be necessary. We
would therefore abolish such statutory restrictions as now
exist in respect of the appointment of members of the
" Governor-General’s Council so as to give greater elasticity - |
both in respect of the size of the Government and the dis-
tribution of work.” The Joint Select Committee also recom-
mended* that the limitation on the number of the members,
of the Executive Council should be removed; that _three |

i a. .iona 36 and 37. % Section 36 (2) of the Act.

B iy
P 'J‘:ndgt;:w Cbmmlm.’a Rii’ut on Clnme 28 of the Govern- ‘;
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‘members of that Council should continue to be public ser-
vanE;Er“ex-pubhc servants having not less than ten years’
-experience in the service of the Crown in India; and that
-one member of the Council should have definite lezal quali—
fications which might be gained in India as well as in
United Kingdom. Accordingly it has been provided in t
Act! that three at least of the members of the Coun
must be persons “who have been in qne serv:ce of the Crown
in India for not less than ten years, and one must be a ;
barrister of England or Ireland, or a ‘member of t.he‘
Faculty of Advocates of Scotland, or a pleader of a High

THE GOVERNMENT OF INDIA 361 ¢

il

4

Court in India of not less than ten years’ sta.ndmg' » g

any member of the Council other than the Commander-in-
Chief is at the time of his appointment in the military
service of the Crown, he must not, so long as he continues
to be a member, hold any military command or be eggoy-
ed in actual military duties. If the Commander-in-Chief is
a meémber of the Council, he must have, subject to the
provisions of the Act, rank and precedence in the Council
next to the Governor-General,; The Council, as at
present constituted, consists of seven members including
the Commander-in-Chief who is no longer to be regarded
as an extraordinary member, since tha “classifieation of
membérs as ordinary and extraordinary, which f.ormerlyi
-existed, has been abolished by the present Act.? There
are now three Indian members on the Council. The increase
in the number of Indian members to three has been made
in pursuance of the recommendation of the Joint Select
‘Committee that ‘not k%e % fhree members of the
S ‘

* Section 36 (3). it
* Section 37 of the Act.

|




Council should be Iﬁi.hamﬂ‘ Itmy be noted here that

there is nothing in the Aet toprevent all the members of

_the Council from being Indians, provided, of course, they

satisfy the statutory requirements stated above. The Act
distinctly lays down that no native of British India, nor any
subject of His Majesty resident therein, shall, by reason
only of his religion, place of birth, descent, colour, or any

of them, be disabled from holding any office under the

Crown in India.? [t will only require a bold effort of
statesmanshm to Indianize the Council completely. We:

\ay.note, however, in this connection, as the Joint Select

Ommittee has remarked, that ‘ the members of the Council
drawu from the ranks of the public servants will, as time
zc}gﬁon, be more and more likely to be of Indian rather
than of European extraction.’® It need not perhaps be
stated here that these questions will not at all arise when
India will attain full Dominion status.

The members* of the Council are appointed by the
Crown-" on the advice® of the Secretary of State and usually
~ hold office for a term of five years.” Every member of the:
) Council other than th der-in-Chief is paid a
ln:lary of Rs. 80,000 per annum. ‘This is also the maximum-

*
A
* The Joint Select Committee’s Report on Clause 28 of the Govern-
!nqnt of India Bill. * Section 96 of the Act.

2 See the Report of the Joint Select Committee on Clause 28 of the-
Government of India Bill.

* Under a Notification of the Viceroy, the members are styled The-

Houombl. .—See Eggar, The Government of India, p. 23 n. )

* But see also the next&a

See Curzon, Bri mmmlm vol. ii, p. 110.

Avacylntheoﬁm of a member of the cen
ative Council other than the Commander-in-Chief, or of
nt thpEmuﬁvoOmmﬂot;Goum may be filled by the

ral in Council, oraﬂovmoph Conncil.a the case-
tiot 92 (1) o(the Act. Put the Secretary of State
¢ filling of a terupor ity vacaicy in the central Execu-

It inust be cancelled as scon as !
ded of the desire of 'he Seorstary of §

And if a teriporary appointient has already boe: 4
. Governor-General is.




Under Secuon 86 of the Act,? the Sea'etary of SMe in
Leave of  Council, may grant to the Governor-General and,
Absence  on the recommendatmn of the Governor-General
in Council, to the Commander-in-Chief, legve ;

Gwernor-

of health or of private affairs. And
Governor-General in Council also may grant to any e
of his Executive Council other than the Com ‘
Chief leave of absence for urgent reasons of health
private affairs, R

Such Teave of absence cannot_be granted to any peuon

for any period exceeding Ws, nor more than ogce 4
e S

dunn%sﬁggnuﬂice. 0 e il
cil may However extend any perlod of leave grm ;

the above provision, ‘but in any | such case | the reasons f
must be set forth in a minute signed by h

SWT’SF;‘.? and laxd hefore both Houses

P

Mon, to the Governor-General or to the CommlndmA
xn-Chxef a person must be nppomted to act in his place &nr-




TUTION : ‘

o7 snt holder of the office,
T,
successor arrives, hold and
execute the office to wluch he has been appointed, and
must have and may exercise all the rights and powers
thereof.? Besides, he will be entitled to receive the
‘emoluments and' advantages appertaining to the office,
foregoing the emoluments and advantages (if any) to which
he was entitled at the time of his appointment.?
A member of the Council is appointed to be its Viee-
¥ President by the Governor-General. The Council
*m meets in such places in India as the Governor-
~meetings General in Council appoints. At any meeting
Governor-  Of the Council the Governor-General or any other
m::' person presiding and one member of the Council
other than the Commander-in Chief may exercise
all the functions of the Governor-General in Council. In case
of difference of opinion on any question brought before a
meeting of the Council, the Governor-General in Council is
ordinarily bound by the decision of the majority of those
present, and, if they are equally divided, the Governor-
General or any other per'son presiding has a second or cast-
ing vote 4 “But if, as has been seen before, any measure is
;thaposed before the Governor-General in Council, whereby
© the safety, tranquillity or interests of British India, or of
any part thereof, are or may be, in the judgment of the
Governor-General, essentially affected, he (i.e. the Governor-
* General) may ovetrule the majority if they dissent from his |
view, and act on his own authority and responsibility.5 In
~ every such case any two dissentient members may reqm@‘
|+ that the matter in dispute and the fact of their dissent be
b remrnd tothe\S‘e'cretary of State ; and in that case the report

‘i—vq-‘ < 4

: -"s.ctionw‘ot_mm. 2 Jbid. 2 Ibid.
~ * Section 41 of the Act. > 2oid..

e ¥ e
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must be sent together with copies of my minuﬁes wlnch mlr d
have been recorded on the subject by the members of the
Council.? It may be noted here that the Governor-General
cannot, under his overruling power, do anything which he
could not lawfully have done with the concurrence of his
Executive Council.? If the Governor-General is absent
from any meeting of the Council owing to indisposition or
any other cause, the Vice-President, or, if he too is absent,
the senior member other than the Commander-in-Chief pre-
sent at the meeting presides thereat.® The person presiding
has the same powers as the Governor-General would have
had if pr&§ent. But if the Governot-General happens to be
at the time at the place where the meeting is held, ¢ any act
of Council made at the meeting ' requires his signature, if
he is in a position to sign it. If, however, he refuses to.
sign th&act; it becomes null and void. During the absence
of the Governor-General on tour, a member in charge of

a Department may call together an informal meeting of
his colleagues to discuss an important or emergent case,
the result being reported to the Governor-General.* All
orders of the Governcr-General in Council must be issued
in the name of the Governor-General in Council, and must
be signed by a Secretary to the Government of India, or
otherwise, as the Governor-General in Council may direct.*
An order so signed cannot be called into question in any legal
proceeding.® The Governor-General has been empowered
by the Act to make rules and orders for the more conveni-
ent transaction of business in his Council.” Any order
made, or act done, in accordance therewith must be regarded
as the order or the act of the Governor-General in Council.®

X 8iition 41 of the Act. P ...  Section 4 Act.
Mﬁononthnkcpm‘t Gmmmen n it
% AM"’COMM——V:& The am India, September ]
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_Under the present system, which was ﬁut’mtrodueed by
{ “The present 107 Canning and which we shall have occasfon
# ’Mn to describe in detail later, the business of *
F wuu Governor-General in Council is distributed among .‘
i various Departments, somewhat on the lines of the
R British Cabinet. Each member of the Council is
! incharzo of one or two Departments of the administration,
ﬁ the Viceroy keeping usually the Foreign and Political
Department in his own hands. The work of the Council
b'l!""ﬁeen vanously_ distributed from time to time. The -
- existing division of business among the different Depart-
was made by the Governor-General by an order, dated
2 ‘Apnl 11, 1923.* There are at present nine Departments—
,{D Xorexzn and Political, (ii) Railways and Commerce, (iii)
MMM, (iv) Education, Health and Lands,
(v) "Army, (vi) Home, (vii) Legislative, (viii) Finance, and
ix) Ecclesiastical. = The member in charge of the Depart-
t of Railways and Commerce holds charge also of the
;‘,‘,?- Beclesiastical Department, and the Governor-General
~ himself, as stated above, administers the Foreign and
Political Department.2
The Foreign and Political Department deals with
©  _questions relating to external politics, frontier
] “‘Mll tribes, and States in India.® It also exercises
aa- control over the general administration of
: Ajmer-Merwara, the North-West Frontier Pro-
vince and British Baluchistan. This Department, according
to &atge Chesney,* is ‘ the most important and perhaps
)e most laborious of all.” Describing the varied nature of
~workiusually done by an officer of this Department.

il

S e gy s i
el e e an 2

M —Curac, British Goversoment i Indie, vl. i, p. |
: The | Gndlnrolldic vol.lv.p.ZL
M.p._ 124,
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« OPge : ' .
wﬁﬁn _backward Native §tgte, at a third

_course of another speech? he stated: ‘ The work of the

Ty

at another he may be'

may*“be presiding dvex; a_jirga of unruly tribeSmen on the
frontier, at a fourth he may be demarcatxnz a boundary
amid the wilds of Tibet or the sands of Seistan. There is
no more varied or responsible service in the world than the

Political Department of the Government of India.’ fh,

Foreign Department is unusually responsible . . . .. it
embraces three spheres of action so entirely different and
requiring such an opposite equipment of principles and
knowledge as to (?) the conduct of relations with the whole of | "' ol
the Native States of India, the management of the Fronuer

provinces and handling of the Frontier tribes, and the l;:!

5 offering of advice to His Majesty’s Government on practi- '!,:

cally the entire forezgn policy of Asia, which mainly or
wholly concerns Great Britain and it§ relation to India,’
The Foreign Department also deals with questions of !
ceremonial, and with matters relating to the Indian Orders. ’
In respect of this Department the Viceroy is, in the words

of Lord Curzon, in the exact position of an ordinary 5
Member of Council. He is assisted in his work by two ‘
Secretaries, one Foreign and the other Political, three
Deputy Secretaries, one Under-Secretary, three Auistnnt

| Secretaries and a number of other officers.

¥, "

ﬂr‘h: Army Department transacts?® all buamess 'oonnem«i i

*Mdeumhdm, vol, ii, p, 304 5
3 p: ! 17 ‘also Curzon, nthominlﬂdm vol, ii,

52 of The Army in India and
'%tmdmt G&vﬁﬂfmmﬂ:ﬁm
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w:th the administration of the Army, the formulation and
execution of the military policy of the Govern-
ment of India, the responsibility for maintain-
3 ing every branch of the Army, combatant and
'non-combatant in a state of efficiency, and the supreme
direction of any military operations based upon India’ It
is also concerned with the administration of the Royal
Indian Marine and the Royal Air Force in India, ‘in so far
as questions requiring the orders of the Government of India
. are concerned.’! The Commander-in-Chief has twofold
{* functions in India: he is both the chief executive officer of
H’ the Army and, by custom, the Army Member of the
o Viceroy's Executive Council.? He is thus the sole military
© adviser of the Government of India. Besides, he adminis-
ters the Royal Indian Marine and the Royal Air Force in
India.®* He is assisted by a Secretary, who is now a civilian,
a Deputy Secretary, ah establishment officer and three !
Assistant Secretaries. The Secretary, like other Secretaries |
in the civil Departments, is a Secretary-to the Government !
of India and has the constituitional right of access to the
Governor-General.* He represents the Army Department
in that Chamber of the Indian L'Eé'iél“ature of which the
Commander-in-Chief does not happen to be a member.
The Governor-General in Council exercises the same
authority over the administration of the Army as he does
© in respect of the administration of other Departments of the
Government.® As it is a recognized liability of the Govern-
ment of England to come, in a grave emergency, to India’s
assistance with the armed forces of the Crown in England,
the British Government and its representative, the Secretary
of State for India, claim to have ¢ special responsibility and

2

»

1 See pp. 51-52 of The Army in India and its Evolution, 1924,
published by the Superintendent, Gonmment Printing, India.
:?letb:dsg)p 50-51. 3 lbid., p. 52. nfm.p.s.
- P —
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authority in regard to the military administration in lnd
The Secretary in the Military Department of the In
is the chief adviser of the Secretary of State o
Indian mlhtary questions. ? He is usually an officer’of the:
rank of Lieutenant-General recruited from the Indian
Army.? He is assisted by one first-grade staff officer
selected also from the Indian Army.* He is expected to
visit India during the tenure of his office that he may keep
in touch with the current of Indian affairs. Besides, a

retired Indian Army officer of high rank is usually appointed :
to the Qggé 1 §Z India.® X

It is extremely desxr}ble that the Commander—in-Ch&ef.{
should not be a member of the Executive Council of the =
Governor-General ; nor should he be a member of either
Chamber of the Indian Legislature. As in England, a
civilian member should be in ¢harge of the Army Depart-
ment. As Sir Tej Bahadur Sapru says,® ‘constitutionally,
it is not right that even in a semi-developed Constitution
like India's, the administrative head of the Army should
participate in civil administration’. Apart from this consi-
deration, free from the worries associated with the member-
ship of the Executive Council and of the Legislature, the
Commander-in-Chief would be able to devote more time
and attention to questions relating to the defence of India,
and ‘to maintain continuous personal contact with the
whole army.’? It is further desirable, both in the interests
of the dignity of his office and the efficiency of the Army,
that his name should not be dragged into the quagmire of
party politics. But it would be difficult to prevent this so
long as he would continue to be a member of the Execative
Council and also of the Legislature. Lastly, the day ia ndt

r The Army in Iudla and its Evohmo- p. 50.
bid. 3 Jbid. IM

® The lﬁdm Commdm.
Indian Prvbl
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~ far distant when the expenditure for defence will be a

 yotable item, and it will then be ‘ much easier for a civilian

member to secure the necessary grants for military e&-
diture from the Legislature than for a military expert’.?

The Home Department? deals with all business connected

with the general internal administration of British

m‘;. India. Internal politics, Indian Civil Service,

law and justice, jails, police and a number. of

other subjects including the administration of the Arms

Acts and of the penal settlement of Port Blair in the Anda-

man Islands are within the jurisdiction of this Department.

As most of the subjects dealt with by this Department are

under the administration of local Governments, the work

of the Home Department is, to a large extent, the work of

rvision, direction and control.

7 ?The member in charge of the Legislative Department is

known as the Law Member. If a Bill introduced

u“":w"": into either"CHamber of the Indian Legislature is

ment. referred to a Select Committee of the Chamber,

the Law Member, if he is a member of the

Chamber, must be Chairman of the Committee. Even if he

does not happen to be a member of the Chamber, he has the

right of attending at, and taking part in the deliberations of,

the meetings of the Select Committee.® The chief func-

tions of this Department are to prepare the drafts of all

official Bills introduced into either Chamber of the Indian

Legislature, to assist the other Departments of the Govern-

ment with legal advice when necessary, and to examine the

projects of legislation of local Governments when they are

. referred to the Government of India, or the Acts passed

k by local Legislatures. The sulted

1 Sivaswamy Aiyer, /ndian Constitutional Mlans. p. 179,
‘V\dﬁ The Imperial Gazetieer of India, vol. iv, p
Aueambly Sundhgmderﬂmdﬁeconncﬂof
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before any mmﬂ!ﬂe& having the force of law are issued,”
Wpartment of Railways and Commerce
of deals ! with all work connected with railways,
f:""’ shipping, trade and commerce including tariffs,
Commerce. import and export regulations, statistics, life
assurance and actuarial work.
The Department of Industries and Labour 2 is concerned
with labour legislation, inter-provincial migra-
m':"‘" tion, Factories Act, International Labour Orga-
Indusiries  nization, Petroleum and Explosives Act, patents,
and Labour. designs and copyngb , steam-boiler and electri~
city legislation, stores, geology and minerals, printing and
stationery, civil aviation, meteorology, development of
industries (central aspects), Posts and Telegraphs, Public
Works and Irrigation.
The Department of Education, Health and Lands® deals
with education, land revenue, civil veterinary,
E;n:}""' agriculture, forests, central research on above
Education, subjects, botanical survey, famine, control of
; “u“n;‘:’m food-stuffs, external emigration, Survey of India,
Medical Services and Public Health, Zoology,
local self-government, libraries and records, m’clmo}~ Wi
and museums. S,
The Finance Member of the Govemment of India
charge of the Finance Department. This Depart-
The Finance ment is mainly concerned with the general
m i administration of central finance; with some
supervision of provincial finance ; with questions
relating to the salaries, leave and pensions of public
officers ; and with auditing and accounts, currency, banking,
exchange, Mints and the public debt of India. A separate
branch of this Department, known as the iﬂlitsry r
Department, deals with all matters relating to the fi

. 1 The Governor-General’s Order, dated Simla, April 11, 19
2 Jbid., z : N ;

4
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i *
;_,"_ngministration of the Army.! Subjects like customs, salt,
. opium, excise and stamps are administered by .a Board of

Revenue working as a part of this Department. It is the

duty of the Finance Member to keep expenditure within

~ legitimate limits. He has to examine, from the financial
point of view, any scheme or proposal brought before the

Governor-General in Council, which is likely to involve the

expenditure of public money. He is, so to speak, the

guardian of public ‘revenue. He is the Chairman of the

Committee on Public Accounts, to which we have referred

before. His annual financial statement, known as the

Budget, is looked forwad to with great eagerness, not

unmixed with anxiety, throughout the country.?

We shall now describe the manner in which the business

How the of the Council is transacted. During the adminis-

“““:‘! e tration of the East India Company, every case,
;ﬂ“ mxmi however unimportant, was supposed to be placed
I system.

before all the members of the Government, and

1 Vide The Imperial Eazetteer of India, vol. iv, p. 25.

® Describing the work of this Department, Sir Malcolm Hailey
(sometime Finance Member) said in the course of one of his speeches
in the Legislative Assembly as follows :— ,

‘ We have to explain what we have done with the money voted
by the House during the past year. We have to explain whether our
anticipations of revenue have been fulfilled or not. We have to
explain to it (i.e., Assembly) why and how in any particular case we
have exceeded the grants made to us. We have to lay before the
House a very complete scheme of operations, not only of revenue and
expenditure, but of ways and means finance for the coming year.
We have to justify this to the House, and we have to obtain practi-
cally every penny of it in the form of a direct demand for a grant.

~+ .+ Thesecond branch of my Department is concerned with such

' matters as financial rules, financial regulations and relations with the
ﬁ * Provincial Governments. . . . Then comes a very important branch.
g

1 mean that relating to what we call pure finance, that is, all those

L & uestions relating to the provision of ways and means, the adjustment

;mttmce transactions, the paper currency issue, the raising of
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to be decided by them collectively. As %ir Williad
Hunter vividly describes,T ‘under the Company every
case actually passed through the hands of each Member
of Council, circulating at a snail's pace in little mahogany
boxes from one Councillor’s house to another.’ ‘ The =
system involved,” said a former Member of Council, ‘an
amount of elaborate minute writing which seems now hardly
conceivable. The Governor-General and the Council used
to perform work which _would now be disposed of by an
Um&etary "2 The work of the Council enormously
imereased in all directions as a consequence of the policy
pursued by Lord Dalhousie’s Government, and the necessity
of changing the old cumbrous method of doing business
collectively was keenly feit. Lord Canning abolished the
old method and introduced?® the bf-gmmng of the present
¢ Departmental " “gystem, under which each member of the
Cotincil is placed in charge of one. or more
";'.:""‘)"“fl'u bratiches of the administration, only unportant
‘Depart:  matters being referred to the Viceroy, or fo the
:;'::' whole Coungil...- The arrangement made by Lord
Canning was at first informal and was a matter of
private understanding within the Council. It was legalized
under the Indian Councils Act, 1861, which empowered*
the Governor-General, as we have seen before, to make rules
and orders for the more convenient transaction of business
in his Council, and provided that any order mads or'act done
in accordance therewith should be regarded as the order or
act of the Governor-General in Council.
The system, as subsequently developed, has been thus
described by Sir John Strachey 3 g ¢ Although the ﬂn

X The Earl of Mayo (Rulers of India Series), p. 8]1. Read -,ln tm
eosnucﬂon chagter iii of that book. -ra (A
1bid. See Indian Polity by Sir ootgerenneyf m '
__*See Section 8 of the Indian Councils Act ¢
- Documents, vol, i.
"% India, Its Admamm&-mmmu (1903 ed.), pp.

s '.,"'f—’é “e'f GIERAREE . 2 10l
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separation of departments in India is less complete than in
England, and the authority of a member of Council much
less extensive and exclusive than that of an English
~ Secretary of State, the members of Council are now
* wvirtually Cabinet ministers, each of whom has charge of one
of the great departments of the Government. Their
ordinary duties are rather those of administrators than of
councillors, The Governor-General regulates the manner
in which the public business shall be distributed among
them. He usually keeps the Foreign department in his
own hands. . . . While the member of Council takes the
place of the English Secretary of State, there is in each
department a Secretary holding a position analogous to
that of a pefimanent Under-Secretary in England. It is
the duty of this Secretary to place every case before-the
. Governor‘Geénéral or member in charge of his department,
' in-a-form-in-which it 1§ ready for decision. He submits
with it a statement of his own opinion. . In minor cases

Semgmive.ot Sounc passce. orders whieh “are Anall) 1t
e matter be one of greater importance, he sends o the

papers, with his own orders, to the Governor-General for
his approval. [1f the Governor-General concurs, and thinks
further-discusston unnecessary, the orders are issued. “\JIf
he does not concur, he directs that the case shall be brought
before the Council, as in England an important case
ore the Cabinet. The duty résts upon
“the Secretary, apart from his responsibility towards the
member of Council in charge of the department, of bringing
_personally to the knowledge of the Governor-General every
matter of special importance. All orders of the Govern-
~ ment are issued i the name of the Governor-General in
Council.’”*

__* See in this connection also Zke Earl! of Mayo by Sir William ' |
Hunter, pp. 83-4. 5 N g

By
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The practice now in vogue! is substantially the same as

= described above. The Council meets usually
‘ym once a week, but special meetings may be held
at any time, if necessary. The meetings are not .

open to the public. The members of the Council cannot act ¥

otherwise than in Council, or ¢ by the implied authority of the
Governor-General in Council.” Under the rules of business
laid down by the Governor-Generai, minor matters relating
to a Department are disposed of by the Member in charge
of the Department, without being brought before the
Viceroy or the Council. All important questions, and
specially those in which two Departments fail to come to
an agreement or a local Government has to be overruled,
are referred to the Viceroy. He may himself pass orders
in respect of such cases or may refer them to the whole
Council. ¢ The Statutory rules framed under the Govern-
ment of India Act require,” says an official communique,®

;»_

q
#

‘ that every case, which, in the opinion of the Member in ’
charge of the Department to which the subject belongs, is = *
of major importance, shall be submitted by him to the i

Governor-General with the orders proposed by him.” And
lest there should be any case of omission to refer an impor-

§

tant matter to the Viceroy; There is an additional safeguard

pmm the position occupied by the Secretaries
to the Government of India who, while they are charzed
with the duty of seeing that the rules of business are duly
observed, are at the same time given a status mde,pendent
owmkh the right of referring at their di

any case at any stage for the Governor-General’s orders.’®
Sit Thomas Holland, who was once ﬁew& Eﬁiii"eof

* Vide the Fifth Decennial Report, .ﬁ
? The communique was issued on 28, 1921, bytheGovem
mauotlnduhthelndutﬁu Department on wlmhknmnm

Lo Iy
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the Department of Industries, was practically censured by the

Governor-General in Council and had to resign his member-
ship 6f the Viceroy’s Executive Council for his failure to sub-

/mt a matter of public importance to the Governor-General

before he 1ssued ordersmth‘ereon in the name of the Govern-
ment of Indla "The facts? of the case were as follows : —

our persons, namely, C. S. Waite, Rai Bahadur Sukhlal
" Karnani, J. C. Banerji and H. Stringer, were

w

:?“M,?;';d charged with conspiring to cheat in regard to

Caseand the the supply of a quantity of wire rope to the

:?’sl;m“ Munitions Board in August, 1918. While the
Iimllud trial was proceeding, Sir Thomas Holland
0 H

their consti- decided to withdraw the prosecution, and
tutional sig- issued orders accordingly, on the ground that, if
IS the prosecution of Karnani and Banerji were
proceeded with, widespread commercial and industrial
interests would be seriously affected by reason of the
association of these persons with various business concerns,
mainly of a Swadeski character, and that the Government
considered that it was preferable that these men, though
guilty, should escape punishment rather than that a large
number of innocent persons should suffer loss. Intense
agitation, both in India and England, followed the withdrawal
of the prosecution. Thereupon, the Government of India
in the Industries Department issued a lengthy statement
reviewing the whole case. It made it clear therein that it was =
impossible to justify the withdrawal in this case on the
specific grounds given, and emphasized that withdrawal
of a prosecution on the ground that a section of the
financial or commerical community would suffer from a
conviction was inconsistent with the principles on which
justice should be administered, and called for the most
emphokic repudiation from the Government. The Govern-

28, 1921 ; also /mdia in 1921-22, pp. 77-8.

‘a’ Sao ‘the communique on * The Munitions Fraud Case.' dnted,,

G R N
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ment also took the strongest exception to the suggestion
that it might be preferable that men though guilty should
escape punishment rather than that a large number of
innocent persons should suffer loss. Continuing, the
Governor-General in Council stated that Sir Thomas
Holland had committed an error of judgment in failing to
submit the matter to the Governor-General. Sir Thomas
Holland himself expressed his deep regret for his omission
to invite the attention of the Governor-General to the case
during the period of its reconsideration or to take his
instructions before issuing orders in modification of the

previous decision favouring prosecution. No responsibility

attached in this case to the Secretary in the Industriesg&f
Department, since the matter had been placed outside his =

jurisdiction by a special resolution of the Government of
India passed in February, 1921.

Questions raising important administrative issues or
laying down ‘general policies are invariably settled in the
whole Cougcxl dn case of difference of opinion on any

question, the vote of the majority prevails, subject, how- .1z

The Royal  €Ver, to the power of the Governor-General to
Commission override the majority in special cases In case
Dhceatrati.  Of am-equality of votes on both sides, the
zation Governor-General or any other person pres:dinz
on the

transaction D& a casting vote.

of the busi- We close this topic with an extract from the
3,::‘ Report of the Royal Commission upon Decent-
General in  ralization in India. The reader will find in this

extract a most detailed and interesting, and at

the same time a most authoritative, @escriptl.on of the ’. 

manner in which the business of theGovemorcGanml»
Council is transacted and also of the method of work i
the Secretariat of the Government of Sndi& 1

‘chorloflkk cmmo- -mmmm;»‘
{1909), vol.l,paras. ¥ Lo
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~ ‘In regard to his own Department, each Member of
Council is largely in the position of a Minister of State, and
hasghe final voice in ordinary departmental matters. But
any question of special importance, and any matter in
|which it is proposed to overrule the views of a local
J Government, must ordinarily be referred to the Viceroy.
THhis Tatter provision acts as a safeguard against undue
interference with the local Governments, but it necessarily
throws a large amount of work on the Viceroy. In the
year 1907-8, no less than 21-7 per cent. of the cases which
arose in, or came up to, the Home Department, required
submission to the Viceroy, The Home Department is,
however, concerned with questions which are, in a special
degree, subject to review by the Head of the Government,
and we believe that in other Departments the percentage of
cases referred to the Viceroy is considerably less. Any
matter originating in one Department which also affects
another must be referred to the latter, and in the event of
the Departments not being able to agree, the case would
I have to be referred to the Viceroy.

‘ The Members of Council meet periodically as a Cabinet
—ordinarily once a week—to discuss questions which the
Viceroy desires to put before them, or which a Member, who-
| has been overruled by the Viceroy, has asked to be referred
} to Council. The Secretary in the Department primarily con- |

cerned with a Council case attends the Council meeting for
* the purpose of furnishing any information which may be re-

quired of him. If there is a difference of opinion in the
‘Council, the decision of the majority ordinarily prevails, but

-

| the Viceroy can overrule a majority if he considers that the
matter is of such grave importance as to justify such a step.
‘ Bach Departmental office is in the subordinate charge .
f a Sécretary,! whose position corresponds very much to

"ﬂm‘m now two Secretaries—one Foreign and the other
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that of a permanent Under-Secretary of State in the United

- Kingdom, but with these differences, that the Secretary, as
above stated, is present at Council meetings; thit%he
attends on the Viceroy, usually once a week, and discusses
with him all matters of importance arising in his Depart-
ment ; that he has the right of bringing to the Viceroy's
special notice any case in which he considers that His
Excellency’s concurrence should be obtained to action
proposed by the Departmental Member of Council; and that
his tenure of office is usually limited to three years. . . .
The Secretaries have under them Deputy, Under and
Assistant Secretaries, together with the ordinary clerical

@establishments. s

~ ¢ A case coming up to a Government of India Secretariat
is first of all noted on by the clerical branch of the office.
It then goes, usually, to an Assistant or Under-Secretary,
who, if he accepts the office note, signs his name below it.
If he disagrees or desires to add anything, he notes accord-
ingly. His work, in turn, goes to a Deputy Secretary or
to the Secretary, who acts in the same way, A Deputy
Secretary often submits cases direct to the Member in
charge, but the papers come back through the Secretary, to
enable the latter to see what is going on., Secretaries and

- their principal subordinates may dispose of petty cases of a

?i'mmne character on their own responsibility, but lists of

- such cases go weekly to the Secretary and Member, so that
any independent action by a subordinate which is deemed
inadvisable may be checked. Otherwise, cases go onto the
Member in charge, and if reference to the Viceroy or to
some other Department is not required, his order is final.
This elaborate system of noting . . : uheldtobejuatiﬁed
by the constant changes in the superior personnel of the’“
SmtanatsandDepmentlinl dial! 4

. Political—in the P /and ‘Polithlil Department. mlmn
Year Book, 1923, edited susmm p. 26. %
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© ‘In important cases the notes are printed, for futm“:"
reference, along with the papers to which they relate, but
‘these are only for confidential use in the Secretariats
themselves. The Government of India, however, submit %
monthly volumes of their printed proceedings (without the
notes) to the Secretary of State. . . .
We may notice here one more point in connection with
s o the constitution and character of the Executjve
! the Counci: Council.  The Council is not constituted, as we
its irrespon- have seen before, on the principles on which the
:l:.':m British Cabinet or the Canadian Ministry is
formed.* Its members are not yet reeponsxble :
to the Indian Legislature. A vote of censure on the*
Council by the Legislative Assembly, not to speak of the
Council of State, cannot drive it out of power. Thus, so far
as its relations to the people of the country are concerned,
it is as irresponsible now as it was before the introduction
me Montagu-Chélmsford changes. The Government
“of India is responsible only to the lmperial Parliament.
Subject to the ultimate control of that body alone, it 2
has indisputable power in respect of all matters which
it conmsiders to be essential to the 'discharge of its
responsibilities for the peace, order and good government
of India. But there is one feature which the Council
has in common with the British Cabinet, namely, #
principle of united and indivisible responsibility.’?

ot e o7

I

i

1 It may also be noted here that in England the Prime Mmister |

& fucuca.lly appoints every member of his own Government; but in
dia the Viceroy, to quote the words of Lord Cnnon. s doel not
appoint a single one of his immediate colleagues,” Indeed, on the
solitary occasion on which he pressed for one such appolntmont, he
was informed by the Secretary of State that the duty of advising the
- King on the choice of a Member of Council rested solely with the
Secretary of State, and that no greater violation of the Constitution
could be imagined than that ? tfy should degenerate into a mere
- formal submission to His Ma; utl of the views qnd recommendations
of the Viceroy !—Curzon, Britis 'ndia, vol. ii, p. 110.

* See para. 31 of The Nontagn-cgdmiord Re)orl
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State™ that ‘it should be understood that this
principle (i.e. the principle of united and indivi-
&sib]e responsibility), which guides the Imperial Cabinet, ap-
lies equally to administrative and to legislative action ; if
i’: either case a difference has arisen, N Members of the’
Govemment of India are bound, after recording tgelr’
opi s, if they think' fit to do so, for the informatio
of Secretary of State in' the manner prescribed by th
Act, either to act with the Government or to place thei:
resignations in the hands of the Vieeroy, It is moreove
- immaterial for the present purpose what may be the
nature of the considerations which have determined the
*Govemment of India to introduce a particular measure.
In any case, the policy adopted is the policy of the
Government as a whole, and as such, must be amand
promoted by all who decide to remain members of that
Government.” From thxs,:,t is evident that even if, in respect
of a partictilar matter, the decision of the Government of
India is in reality the decision of a single person, namely,
the Viceroy, rather fhan that of the whole Council; that
decision must be supported and acted upon by the members
of the Council, or they must resign. As we. ‘have
already stated, the proceedxngs of the Council are secret ;

s Ullty

R G
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nd, therefore, ¢it is not consonant with the practicdg

_ of the Government of India or with the constitutional
“?‘:"t"position on which that practice is based either to disclose

the identity or to publish the individual views of tho, ¥

“members of Government who have taken part in

its &
proceedings.’? Thus, whatever differences of opinion W i

exist among the Members of the Council on any mattet or
matters, the Council must ordinarily act

%Wmhm_ :

’Seapnu.&lof?‘hﬂmtc MMMRM
*# ¢ Communique’ mtmu&mm ’A :
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allegiance and office as we have seen in the case of
Viceroy. Besides, he has to take the following oath of
secrecy (—! |
. Yoe , do swear that I will not directly or indirectly
communxcate or reveal to any person or persons any matter
which shall be brought under my consideration, or shall
become known to me as a member of the Executive Council
except as may be required for the due discharge of my
duties as such memb@r, or as may be specially permitted
by the Goveruor-General.
So help me God.
Section 44 of the Government of India Act sets forth the“
powers of the Governor-General in Council with
. Restriction  regard to the making of war or treaty. He
i ::,;':: of cannot, without the express sanction of the
| the Gover- Secretaq of State in __quncﬂ declare war or
| moreneral o nce hostilities or enter into any treaty for

in Council

" to make making war against any Prince or State in Indla,
::Jf or enter into any treaty for guaranteeing the
s possessions of any such Prince or State.” But

he will not be subject to this restriction when hostilities
have been actually commenced “or preparations for their -
commencement have been actually made against the'Britist‘
Government in India or against any Prince or State depend- *
ent on it, or against any Prince whose territories the Crown 4
is bound by treaty to defend or guarantee.™
When he commences any hostilities or makes any treaty, ‘
‘he must forthwith communicate the same, with his reasons
- therefor, to thgiSecretary of State,
~ Section 71 of the Act provides a ‘ summary legislative
proeedme for the more backward parts of British India.’

: \ t\uae The Gazelte of India, Jube 11, 1921, pp. 850-51.
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UJder it the lOCdl Government of any of British India
may DPrapose to.the uovemo%m
ower 0 the draft of any wegulation for the peace and
good government of that part, with the reasons
- . for proposing the regulation, Thereupon the,
Governor-General in Council may take the draft and reasons,
into consideration ; and when the draft is approved by the(
_ Governor-General in' Council and assented to by the
. Governor-General, it must be published in the Gaseffe o{
India and in the local official Gazette, if any, and will
thereupon have the same force of law#and be subject to the
same disallowance as if it were an Act of the Indian Legisla-
ture. The Governor-General must send to the Secretary of
&State in Council an authentic copy of every regulation to
which he has assented under this section. The Secretary of
State may, by resolution in Council, apply this section to
any part of British India and withdraw the application of
’ this section from any part to which it has been applied. ¢ _
The authors of the Joint Report recommended that
provision should be made (in the Government of
Th‘m India Act) for the appointment of members of
the Legislative Assembly, not necessarily elec-
. ted, nor even non-official, to positions analogous to those of
Parliamen Under-Secretaries in _England.? The
fﬁﬂ?ﬁ)ﬁ.%ﬂ—eﬁr in Council was opposed to appointments
“of this nature as he felt that it would be inadvisable to compli-
eate the working of the Government of India in the difficult
times that were before him by an arrangement which could
not be justified on strong grounds, but which might be mis-
construed as an attempt to introduce by a side issue the
ministerial system into the Government of India.? The
Joint Select Committee inserted,® however provmgn in

‘Tﬁeﬂmtags-(.‘bdml Report, para. 275. s

GommmtdlndthupnchofMuchE,m,mlz bz
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the Government of India Bill to alisw of the selection of
Members of the Legislature who would be able to undertaﬁ 3
duties similar to those of thesParliamentary Under—Seg:re-%
taries in England. It should be, it held, entirely at the
discretion of the Governor-General®o say to which Depart-
ments these officers should be attached, and to define the
scope of their duties. This, in brief, is the history of 4
Section 43A of the Act which provides, as has been stated ‘
before, that the Governor-General may at his discretion
appoint, from among the members of the Legisf'l’tive
Assembly, Council Sécretaries who will hold office during
his pleasure and discharge such duties in assisting the
Members of his Executive Council as he may assign to
them. They are to be paid such salary as may be provided
' by the Indian Legislature. A Council Secretary must cease
| to hold office if he ceases for more than_six Mohths to be a
member of the Legislative Assembly
"No Council Secretary has been appointed so far (1929) in
e the Legislative Assembly since its inauguration.
% and dis- Early in 1922, Mr. R. A. Spence' (Bombay :
advantages European) moved a resttutiof™ifi "the Legisla-
of the . 3 %
appointment tiV€ Assembly requesting the Government
of Council to associate members of the Legislative
Seapinges. Assembly with the Departments of the
Government of India other than the Army and Foreigni#
and Political Departments, in order that they might be
trained up in the °‘administration of government’ and
might relieve the Government Members and Secretaries
of a part at least of their work in the sessions of the
Legislature. His main argument was that such associa-
~ tion would enable many members of the Assembly to see
%ﬁ’* ‘the ,e;'nner working? of the Government Departments.”  Sir
&

—eea et T

* See India’s Parliament, vol. iii, pp. 332-40; or the Legislati
Assembly Proceedings of March 25, T S =




.+ William Vingent! (the then Home Member) pointed out, in

Assembly Procoedingu of March 28, 1

THE GOVERNMENT OF n::mé

the course of his reply, the advantages and disadvantages
of the appointment of C8uncil Secretaries. First, such ()
appomtments had thejr educative value. Non-officials, he
said, by serving in the Secretariat as Council Secretaries,
would undoubtedly obtain a considerable experience of the
administration which might be very useful to them in future.
Secondly, such appointments would afford relief to the perma- (- | ‘1 J
nem; ‘officials in the conduct of business in the Leg1slature. 2
Thirdly, the appointment of Council “Secretaries wou!d,
necessarily bring the Government into closer touch with the }
non-official element in the Assembly. On the other hand, the

" Home Member pointed out, if the object of the appointment

of Council Secretaries was to be realized, they would have
to be chosen from the non-official members of the Assem-
bly, ¢ Now, he continued, ‘if the Government appointed
a Council Secretary and put him on the Government
Benches, took him into their inner Councils and showed
him the papers of the Department, he would have to
support the Government policy throughout. That is a first
essential: no one can deny that, and then the question at
once arises whether it would be possible for such a member
to discharge his responsibilities vZs-a-vZs the Government
by which he is employed as well as his duty vis-a-vis his
electorate. . . . He would often be torn in two directions
by what he conceived to be his duty to the electorate and
by what he conceived was demanded of him by loyalty to
the Goverripent. I fear indeed that his position would
often be oné of very great difficulty.” Another point to be
noted in connection with this question, said he, was whether
the services of the best men would bg available for
prolonged periods and whether they would sacrifice their

1See [fndia’s Parliament, vol, iii, 9:»2% 332-40 ; or the I.ogulatlvc
25 i {3
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pﬁ;m careers and business to work in a Government office. .

Lastly, it was pointed out that whoever would be appointed
Council Secretary would have fo sever himself from the
pafty to which he belonged.

The resolution moved by Mr. Spence was ultimately
‘negatwed by the Assembly. The matter since stands
whete it stood. .

he authority of the Government of India over provin-
cial administration is derived® ‘from the provisions of a
considerable number of statutes and regulations which
specially reserve power to the Governor-General in Council,
or require his previous sanction-or subsequent approval to
action taken by the provincial Governments.” The
Governnient of India Act, 1915, vested the superin-
tendence, direction and control of th civil and

ﬁwﬂe::he military government of India in the Governor-
Govern- General in Counc11 and reduired_him_to pay
m::'u due obedience to all such orders as he might

tlla:‘provin- receive from the Secretary of StaLef_ And
¢

Dovien every local Government was required by the same
ments— Act to obey the orders of the Governor-General
g::;t'lfc in Council, and to keep him constantly and

diligently informed of its proceedings and of all

matters which should, in its opinion, be reported to him,
or as to which he required information, and was declared
to be under his superintendence, direction and control in
all matters relating to the government of its province.?
- The substance of these provisions can be found in the
{  Charter Acts of the earlier days of the Company’s rule, and
~specially in the Act of 1833.* The general prmclgles which

1 8ee para. 26 of the Report of the Committee on Division of

Functions. 2 Section 33 of the Government of India Act, 1915.

8 Section 45, tbid.

~ * We must ignore, however, the formal differences, See Sections
25, 36, 65 and 80 of the Charter Act of 1833.—P. Mukheriji's Consti-

3 Mind Doumnls. vol, i. e

v
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- governed the relations between the Government of India mLA‘
the provincial Governments in the pre-Reforms days were

. laid down so far back as 1834 and 1838 in two despatches®
addressed by the Caurt of Directors to the Governor-
General in Council. Both these despatches related to the
Charter Act of 1833 with special reference to its enforcement.
Among other thihigs they contained the following :—

¢ The whole civil and military government of India is in
your hands, and tor what is good or evil in the adminis-
tration of it, the honour or dishonour will redound upon
you.

¢ With respect to the other powers which you are called

. upon to exercise, it will be incumbent upon you to draw,

"~ with much discrimination and reflection, the correct line
between the functions which properly belong to a local and
subordinate Government and those which belong to the
general Government ruling over and superintending the
whole.

¢ Invested as you are with all the powers of Government
over all parts of India, and responsible for good govern-
ment in them all, you are to consider to what extent, and
in what particulars, the powers of Government can be best
exercised by the local authorities, and to what extent, and
in what particulars, they are likely to be best exerci

. when retained in your own hands. With respect to tha
portion of the business of government which you fully
confide to the local authorities, and with which a minute
interference on your part would not be beneficial, it will be
your duty to have always before you evidence sufficient to
enable yo to judge if the course of things in general is 4

-+

1 Despatcl {rom the Court of Directors to the Government of India,
No. 44, dated December 10. 1834, and despatch from the C
of Directers to the Government of India, No. 3, dated March
1838. Vide the &oﬂ,af the Royal Commission upon ’
zation in India; 1908, pp. 22-3," . 2

| 3
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good, and to pay such vigilant attention to that evidence
as will ensure your prompt interposition whenever
anything occurs which demands it. é

« It was impossible for the Legislature, and it is equally
so for us in our instructions, to define the exact limits
between a just control and a petty, vexatious, meddling
interference. We rely on the practical good sense of our
Governor-General in Council, and of our other Governors,
for carrying the law into effect in 2 manner consonant with
its spirit, and we see no reason to doubt the possibility of
preserving to every subordinate Government its due rank
and power, without impairing or neutralizing that of the
highest.’

¢ Although a minute interference on your part in the
details of the local administration of the subordinate
presidencies is neither desirable nor practicable, yet we
should hold you but ill-acquitted towards those whose
interests are committed to your charge, if you should allow
to pass without comment and, if necessary, without effective
interference, any measures having, in your opinion, an
injurious tendency either to one presidency or to the
Empire at large.’?

The actual distribution of functions, before the Reforms,

between the Government of India and the pro-

m‘:::{;' vincial Governments was the result, as the
of the func- Decentralization Commission stated,® of gradual
| g::":'m o Adwinistrative evolution. Certain  important
subjects like the defence of India, currency,
tariffs, general taxation, posts and telegraphs, auditing and
accounts, relations with the Native States anc neighbouring
powers, and railways were retained by the centril Govern-
ment in its own hands. And subject to the control and

.} This extract is from the Despatch No 3, dated March 28,
® Para. 45 of its Report. :
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direction of the central Government, the provinc
Governments were placed in charge of the ordinary inte
administration, police, justice, the assessment and collection
of revenues, education, local self-government and a number.
of Gther st subjects ““But in spite of this division of functions
béfiween the central and local authorities and the delegation
of wide powers and responsibilities by the former to the
latter, the Government of the country before the Reforms
was one. The dominant conception that underlay the whole
arrangement was that ‘the eantire governmental system
was one indivisible whole and amenable to Parliament.’t § ™*
Even in respect of matters which were primarily assigned
to them, the provincial Governments were literally the
“agents ' of the Government of India.?

The control of the Government of India over the pro-

vincial Governments used to bz actually exer-
'1,::::;?“ cised in the following ways¥ :—
cised by the {1) By financial rules and restrictions, includ- "
Gove:l:ment ¥hg those laid down by Imperial departmental
codes (e.g., the Civil Service Regulations, the

Civil Account Code, the Public Works Code, and the
like).
. (2) By general or particular checks of a more purely
administrative nature, which might (a) be laid down by law.
or by rules having the force of law, or (4) have grown up in
practice.

/(3) By preliminary scrutiny of proposed provincial
legislation, and sanction of Acts passed by the provmcial
legislatures.

-

1 See The Montagu-Chelmsford Report, paras. 50, 90 and 120,

* Jbid.. para. 120. Also see para, 44 of the Report of the RM
Commission upon Decentralization in India.

® Para, 50 of the Report of the Royal Commission upon Doanlnﬁ-
zation in India. See also in this connection the Report of the

Committee on Division o! Fmdmm (para. 26), und }y
Chelusfordkcm 1\2
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4) By general resolutions on questions of policy,
for the guidance of the provincial Governments.
ese were often based on the reports of commissions or
‘committees, appointed from time to time by the Government
~ of India to enquire into the working of the departments with
- which the provincial Governments were directly concerned.

; ," (5) By instructions to particular local Governments in
regard to matters which might have attracted the notice of
the Government of India in connection with the depart-
mental administration reports periodically submitted to it,
or the proceedings-volumes! of a local Government.

[ (6) By action taken upon matters brought to notice by
the Imperial Inspectors-General.

(7) In connection with the right of appeal possessed by
‘permns dissatisfied with the actions or orders of a provin-
cial Government,

The position is somewhat different now as ;bgmhas been
a large measure. o'f“'d‘evolutxon oimers to the
The present prov:ncxal GovEﬁIMé ~fifider the Reforms
regards the Scheme, though, be it noted, nothmg has yet
control exer- been done, as has been shown before, in law and
Government {h€OTY, t0 destroy the unitary character of our
‘ uﬂ"huﬁm constitutional system. The Government of our
. ouments.‘country is, theoretically, still one. The Govern-
j ment of India Act and the Rules made thereunder
“have provided, however, for the classification of functions
of Government as central and provincial and for the division
- of the provincial subjects into Reserved and Transferred.
central subjects are under the direct administration of
Government of India and subject to legislation by the
‘ Legislature. The provincial subjects, on the other
am administered by the provincial Govemments and |

proeudinu of the local Govunmtvhi:hhndtoho
‘vuumentofludhmmom; This is required by the




; leﬁshﬁan by the Indisn Legislature.‘
tration of the central subjects the Gover
is responsible fo the Secretary o m
Imperial Parliament. " have previously d
question of its relation to the Home Gove
shall now consider the nature of u& m_
over the local Gonrhments.

Government of India Act lays down :—
Subject to- the provisions of the Act and Rnlu
thereunder,

ivil and military government of India is vested
Governor-General in Council, who is teqﬁirod'to'
obedience to all such orders as he may reecivt_ r
Secretary of State ; * and

\/ (2) every local Government shall obey the ﬂ rders
the Governor-General in Council, and keep 'tm"‘r ;
and ’diﬁi'énﬂy informed of its proceedi
Mh“;ﬂzht, in its opiniou, to ba
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& mbfoct to the ptovzsxous of the Act and Rules made
thereunder’ has a special significance in view of the fact
that, so far as the administration of the Transferred sub;ects
is concerned, the responsibility of the local Governments is
not to Parliament or to its representatives, the Secretary of
~ State and the Government of India, but to the local Legns-
lative Councils, and also in view of the fact that the control
of the Governor-General in Council, and thus of the
Secretary of State, over those subjects has been restricted
by Rules within very narrow limits. We have, in the pre-
ceding chapter,® discussed the nature of the control which
the Secretary of State can exercise over the administration
of the Transferred subjects. W€ have also shown in that
connexion where the previous sanction of the Secretary of
State in Council or of the Governor-General in Council is
~required by Rules for including a proposal for expenditure
n a Transferred subject in a demand for a grant. As re-
gards the control of the central Government over the
Transferred subjects, however, it is laid down in Devolution
Rule 49 as follows :—
" The powers of superintendence, direction and control
over the local Government of a Governor's
) m:':“' province vested in. the Governor-General in
i Council under the Act shall, in relation to
bl Transferred subjects, be exercised only for the
followging )ses, namely o

el

to decide questions arising between two provinces,

ses where the provinces concerned fail to arrive at an
ent; and

3) to safeguard? the due exercise and performance of

powers and duties possessed by, or imposed on, the

' General in Council under, or in connexion with,



namely, section 29A, section 30(1-A), Pm VIIA, or
any rules made by. or with the sanction of, the Socretm

Joint Select Committee on the above Rule. 'l‘he
tee said! :— L
“A clause has been added, identical in form, mufatis
mutandis, with a clause added to the corresponding
under section 33 (of the Act of 1919), in order to enable
intervention in transferred administration for the purposes
of carrying out - the provisions. of the Act relating.to.the
office -of High Commissioner, the control of provincial
borrowing, the regulation of the services, the duties of the
Audit Department, and for the enforcement of certain ruluf
which are intended to place restrictions on the freedom
- of Ministers, such as the rules? requiring the employment
of officers of the Indian Medical Service and the rules?®
contained in Schedule III.’ ‘
It is true that the assent of the Governor-General is still
essential to the validity of a provincial Act, whether it
relates to a Reserved or to a Transferred subject, &
therefore, it may be sald that he may conttol _ OV

But it is extremely unlikely that his assent will be ordi ‘
refused to any provincial Act which has already re

Fxnally, we may observe here
vested at present in the Government of !.ndi
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aad be u% restricted, as the Joint Select Committee

recommended, within the narrowest possible limits. This

| ; reduction is essentially necessary for the independence and

. dignity of Ministers and also for making the control of the
gislative Council over them more effective and real.

/ The provincial Governments are still responsxble for - the

administration of the “Reserved subJects to the

m:: Government of India, and ultimately toTﬁTla-
;VR €3 ment through the Secretary of State. In the
.3;:“. case of these subjects there is no such statutory

Rule restricting the power of control and
interference vested in the Government of India (or the
Secretary of State) as there is in ti#e case of the Transferred
subjects. The Joint Select Committee was opposed to any
* statutory divestment of control except over the transferred
field.’? Thus the authority of the Governor-General in
Conncil remains unimpaired in respect of the Reserved
subjects. Recommendations have been made, howgver, by
authoritative pzrsons and bodies as to what should be the
attitude of the central Government towards them. In
the sphere of legislation the central Government should
not, according to the authors of the Joint Report, interfere
in provincialsmatters unless the interests for which it is
itself responsible are directly affected.? As regards
administrative interference in provincial matters, however,
the authors remarked?® :—

‘We recognize that, in so far as the provincial
Governments of the future will still remain partly
,:__"bnreaucrat:c in character, there can be no Jogical reason for
_irelaxing the control of superior official authority over them

.m:- indeed would any general relaxation be approved by

Suaond Report from the Joint Select Committee on the Govern-
m!ﬁdia Act, 1919 (Draft R.ulu)-Rule under Section 33 of the-

%mm para. 212. ~°® Ibid., para. 213

et N X
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Indian opinion; and that in this respect the '*ﬁnpsttb&t
can be justified is such modification of present methods of
control as aims at getting rid of interference inor
matters, which might very well be left to the decnsioa of the
authority which is most closely acquainted with the factsy’
The Crewe Committee stated! :—* It appears to us to
follow from our general reasoning that, in so far as
provincial action comes under the cognizance of the
Secretary of State, either directly or through the
Government of India, he should regulate his intervention
with regard to the principle which we have sought to apply
to the working of the central Government, namely, that
where the Government «ind themselves in agreemen
with a conclusion of the Legislature, their joint decision "~
should ordinarily be allowed to prevail.” The Joint
Select Committee also recommended? :—* In purely pro-
“wincial matters, which are Reserved, where the provincial
Government and Legislature are in agreement, their view
should ordinarily be allowed to prevail, though it is neces-
sary to bear in mind the fact that some Reserved subjectsi
do cover matters in which the central Government is closely '*
concerned.” Finally, it is laid down in the Royal Instruc-
tions® to the Governor-General as follows :— & Yool
¢ In particular it is Our will and pleasure that the powers Pl

1 Majority Report, para. 18. ,

2 The Joint Select Committee’s Report on Clause 33 of the Govern-
meht of India Bill, 1919.

The Committee also said in another part of its Reporf :~- 3

‘ India is not yet ripe for a true federal system, and the central
Government cannot be relegated to functions of mere inspection aud
advice. The Committee trust that there will ke an extensive
delegation, statutory and otherwise, to g
some powers and duties now in the han
India ; and they trust also that the control of thltGovemmmt over

provinehl matters will be exercised with a view to - the
provinces for the dualunnmrofcm:rmtewovdﬁ
Government and | slature.” Report on 3 of the Governm
R

vmo'ne(am- xum 1923, p..



S THE INDIAWDNSTITUTION

of superintendence, direction and control over the said
local Governments vested in Our said Governor-General
and in Our Governor-General in Council shall, unless grave
reason to the contrary appears, be exercised with a view to
furthering the policy of the local Governments of all Our
Governors’ provinces, when such policy finds favour with a
majority of the members of the Legislative Council of the
province.’

To.what extent the above recommendations have actually
been followed in practice, it-is difficult for us to say, as
we have no intimate knowledge of the working of the
administrative machinery. By the Devolution Act of 1920,

owever, the control of the Governor-General in Council
ver local Governments has been relaxed in certain direc-
tions, and certain powers which used to be formerly
exercised by the Government of India have now been
delegated to the local Governments. This has been done ™
partly in pursuance of a recommendation of the Committee
on Division of Functions, which was accepted by the
Government of India, and partly for the furtherance of the
purposes of the Government of India Act. Inregard to the
question of the financial powers of the local Governments
under the Reforms Scheme, we propose to deal with it
in a subsequent chapter,

Every local Government is required by Devolution®

Dety ot Rule 5 to furnish to the Governor-General in
local Council from time to time such returns and
, g:“’gﬂt'n information on matters relating to the adminis-
~ supply tration of provincial subjects as the Governor-
'.a";"" General in Council may require and in such form

‘ as he may direct. Besides, it is required to
submit its own proceedings to the Government of India.

* See Appendix B,



Finally, we may note here t 2
' Council may,! by notification, declare, appoint
::c"l:e‘““" or alter the boundaries of any of the provinces
alter bound- into which British India is for @&Eﬁh‘
m& divided, and distribute_the _territories of Britis]
India - among “the several eral provinces
such manner as_ may seem expedxgm., subject,.
the Tollowing qualifications, namely i—

‘an entire district may not be transferred from oney
province to another without the previous sanction of the®
Crown, signified by the Secretary of State in Council ; and
“%,12) any such notification may be disallowed by the
Secretary of State in Council.” .~

1 Section 60 of the Act.




CHAPTER XXI
» PROVINCIAL GOVERNMENTS

. How the domain of the provincial Government came to be parti-
! tioned into two fields—(Governors’ provinces—Inequality of their

 status—Duties and _respounsibilities of the Governor—Royal In-
~structions to him—The Executive Coun; a Governor—Procedure
at meetings of the Executive Council—Nature of the Council—

‘ ;8.1;:%_; of Councillors-¥Minis and the methods of their appoint-
‘ment—Practice in other countries—Tenure of office of a Minister—

' The colonial system —The British system—The Minister's salary— i

Can the salary of the Minister be refused im fofo P—How to express

want of confidence in a Minister or to pass on him a vote of
censure—The Bengal case—The law relating to the Minister’s
salaty should have been more definite&Relation of the Governor

“to Ministers—The Transferred Subjects (Temporary Adminis-
on) Rules—Council Secretaries—Business of the Governor

. i Council and the LGovernor with_his Ministers—Position of the.
~ Governor in the Government of vince —Matters affecting bot

ed and Transferred subjects—Allocation of revenues for the
administration of Transferred subjects—Regulation of the exercise of
authority over the members of public services—Provincial Fiun.i
Department and its functions—Agency employment of local Govern-
ments—Classification of the functions of Government, how made—
How further transfers can take place—Revocation or suspension of
. transfer—Constitution of a new Governor’s province—Provision as
. to bagkward tracts—Lieutenant-Governorships—Chief Commissioner-
| 1shfps—Legislative Councils’ in Lieutenant-Governors’ and Chief
~Commissioners’ proyinces, how constituted—Their functions.

- The historic announcement made on August 20, 1917,
- began with the following declaration of the

to India :— : »
“The policy of His Majesty’s Government,

policy of His Majesty’s Government with regard i

¥
2
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institutions with a view to the progressive
responsible government in India as an integral part
British Empire. They have decided that subsungﬁ
in this direction should be taken as soon as poslm
In order that effect might be given to the u e
spirit of this policy, the authors of the Joint Report
among others, the following recommendation? :—
+The provmces are the domain in which the earlier
towards the progressive sive realization of responsible gove
_menr-sticuld betaken. Some measure of responsi il
uhonld be given at once, and our aim i to give "
responSIBITIty as sc v as soon as conditions permit. This involves
at once giving the provinces the largest measure of
independence, legislative, administrative and financial, of
the Government of India which is compatible with the due
discharge by the latter of its own responsibilities.’
# Discussing the structure of the provincial
authors said?® :—* We start with the two postula
5?: responsibility for the government ca ?
ediately without inviting a breakdown, and ,thl‘t ,
responsibility must be given at once if our scheme i&ta hﬁ
any value. . . . We do not believe that there is any way
of satisfying these governing conditions other than by}
making a division® of the functions of the prév

1 Joint Report, para. 189. ? Joint Report, para. 215.
5 We mayP:lrsto g::e here the observations of the nthou m
pnnciple of such division :— ) A R
guiding principle ‘ should be to include in the tr '
those departmentl which afford most oppo ty for bul
and social service, those in which I oh y
" be keenly interested, those in which mistakes
serious would not be irremediable, those w
need of development. In pursuance of this M
find that departments primarily concerns

]




11 ¢« transferred’”’ and “reserved’ subjects, respectively.’
. Continuing, they said further? :— o
7 owe propose therefore that in each province the executive
Government should consist of two parts. One part would
comprise the head of the province and an executiye council
of two members. In all provinces the head of the Govern-
ment would be known as Governor, though the common

designation would not imply any equality of emoluments or

~ status, both of which would continue to be regulated by
‘the existing distinctions, which seem to us generally

suitable. One of the two executive councillors would in,
‘practice be a European, qualified by long official experience,
and the other would be an Indian. . . . The Governor in
1 Council would have charge of the reservwm ~ Thes
] other part of the Government would consist of one member,
or more than one member, according to the number and
importance of the transferred subjects, chosen by the
Governor from the elected members of the Legislative
Council. They would be known as ministers. They would
J be members'of the executive Government, but not members

of the Executive Council.”

This, in brief, is the history of the partition of the domain

of the provincial Government into two fields, one
Governors’  of which has, as we shall soon see, been made

provinces, wieh ? ¥

over to Ministers appointed from among the elect-

ed members of the provincial Legislative Council while the

other has remained under the administration of the Governor
in Council. Under Sectibn 46 of the Act, the presidencies
 of Bengal, Madras and Bombay, and the provinces known

'_ #the United Provmces, the Punjab, Bihar and Orissa, the

£ popular control and those which for the present must .'
| remain in official hands. ... We may call these the

Al




Central Provinces and Asaam are eich zoverned
to Reserved subjects, by a Governor in Co
relation to Transferred subjects, oramarilzl= by the
Governor_acting with Ministers_appointed under.the Act.
The province of Burma, as has been stated before, was at
first excluded from the scheme of Reforms introduced by
the Act of 1919; but since January 2, 1923, it has been
constituted a Governor’s province under the Government
of India Act. We may note here that the presidencies and
provinces mentioned above are referred to in the Act as
¢ Governors’ provinces . t they do not enjoy the same
' status. The Governors of Bengal, Madras.and !
Incquality  Bombay are appo;nted by the Crown,? and are
mdf , usually chosen from among persons o? high rank

; and administrative experience in Great Britain.

The Governors of the other provinces are appointed by the ’ 4
Crown after consultation with the Governor-General.? _1"1_1, ’jrf':‘

intention of the framers of the Act in making this distinction

probably was that these Governorships would ordinarily be

y the appointment of distinguished members___g_f_‘m
[Mdian Civil Service ; and as a matter of fact, they have
generally* been so filled ‘hitherto. It may be noted her

(h4E There is nothing in the Act to prevent all the Governord) /
beiummggg the members of the Indiarf}

Civ vice.

‘Secondly, the presidency Governments enjoy the prie
. vilege of direct.gogsgspondence with the Secretary of State
on certain matters, and can appeal to him against orders |
of the Government of India; * but Such an appodl, o B8

‘ Appendix D. -

: lsbet‘:ido‘:\«lﬁ (2) of the Act. :
i 4 b .

* The nppobMtofUmdShh&uGovemor dﬁhﬁﬂd%"
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through, or be communicated, to the latter. Again,

a vacancy occurs in the office of Governor-General Wwhen
t is no successor in Ipdia to fill the vacancy, the
"Governor of a presidency, ‘ who was first appointed to the
) of Governor of a presidency’, is to hold and execu
! office of Governor-General until a successor arrives o
until some person in India is duly appointed thereto.?

Finally, there are differences in the maximum annual

salaries payable to the Governors under the Act. The
GoVernors of Bengal, Madras, Bombay and the United
Provinces are each entitled to the maximum salary of
Re.1,28,000 per annum ; those of the Punjab, Burma and
‘Bihar A8 Orissa to Rs. 1, 00,000 per annum ; and those of
the Central Provinces and Assam to Rs. 72 000 _and
Rs. 66,000 per annum respectively.?
¢ .,.'/The Governor of a province is charged with various
M heavy duties and responsiliilities. They have .
m?ﬂllbl- been imposed on him either by statute or by
”‘lltluoﬂhe the Instrument of Royal Instructions issued to
Severnor. , him.” We have previously referred to some of

rules and the modern standardisation of Indian administration, fol-

lowing on the amalgamation of the once separate Presidency ‘Civil

Services and the Presidency Armies, prevent the danger of cross
' pu oses in the official correspondence '—The India Office, pp.
b tion 90 of the Act, It may also be noted here that a t pora.ry
wA vacnncy in the office of Governor in any province may b# filled by the
~ Vice-President, or, if he is absent, by the senior member of the
Governor’s KExecutive Cquneil, or, if there is no Council, by the Chief
- Secretary to the local Government, until a successor a.n'lves, or until -

g»lomo other person is duly appointed thereto. Every such acting

 Governor is entitled to receive the emoluments and advan
appertaining to the office of Governor, ‘ foregoing the salary and
ﬂlowanca appertaining to his office of member of council or
ucmary OSecuon 91 of the Act. But see also PpP. 363-64 ankcnd

Bind Sohéaule to the Gorarumattt b udis Aot; The st




them in relation to his Legislative Council. We shall

- occasion in future to describe others, specially those in
relation to his Ministers. Wg may, in particular, mention
here that he is specially enjoined * by&ln R al

Royal In- " Instructions— :
M) to further the purposes of t.he Gow
ment of India Act to the end that the institutions |

and me‘gpgs of Government provided therein are Taid upon
the t and surest foundations, that the pgople of his
province doquire such habits of political action and respect
such conventions as will best and soonest fit ti fit them for
‘government, and that the authority of the “Crown and of the
Gmeneral in Council is duly mamtmd )
' #{2) to see that whatsoever measures are in his opinion
nécessary for maintaining sa;fgjy‘_gndng_ng_m'__ly in all parts
of his province, and for preventing occasions of reliziom or
racial _conflict are ‘ly taken and that all orders ismﬂv
_ by the Secretary of State or by the Govemor'GuanI in
Council on behalf of the Crown, to whatever matters
rqlatinz, are duly complied with ; o
(3) to take care that & provision is made for ﬁil
advancement and social welfare of those classes amongst
the "people committed to his charge who, whether on
account of the smallness of their number, or their lwk
educational or material advantages, or from any
- cause, specially rel n_ his.protection and cannot
fully rely for their welfare upon joint political action,
that such classes do not suffer or have cause to fear ol
or oppression ; v
A (4) to_see that every order of his Go
every act of his Legislative Council are so f
of the divm w of, or aruinz m




of benefits which may be conferred on the people at large; 1
Tk (5) to safeguard all members of the services employed

in his provificé in the legitimate €Xércise of their functions,
and in the enjoyment of all recogaized rights and pr:vﬂegevs, ‘
and to see that his Goveinment order all things justly and 1
reasonably in their regard, and that due obedience is paid
to all just and reasonable orders and diligence shown in
their execution ; and /.

% (6) finally, to take care that no_monopoly or special
privilege, which is agaxnst the common mterest is_estab-
lished in his province and no unfair discrimination is |
“made therein in matters affecting commercial or industrial {
interests. v

The Governor enjoys the same legal immunitics as the

Viceroy,! and he has, as has been seefl before, to take the

same oaths of allegiance and office as the latter. - o
The members of a Governor’s Executive Council are

i Baacs appointed by the Crown.? Their actual)]umber,
tive Council Wwithin the statutory maximum of four, is as
of & Gov-  getermined by the Secretary of State in Council.®
ernor.

One at least of the members must be a person
¥who at the time of his appointment has been for at least

6 twelve year {ve years in the service of the Crown in Indxa.jProv:'sx'on

may be made by Rules under the Act as to the qualifications
to be required in respect of the other members of the Council,
~ 'The Governor appoints a member of his Executive Council
~ to be its Vice-President. We may note in this connection
& the %llowinz observations® of the Joint Select Committee

‘Btction 110 of the Act. Also see pp. 356-57 ante.
‘8 Jbid, 47 of the Act. .
Y & Jbid.
;‘;}w Committee's Rnpot&n Clause 5 of the Goven': 1
i ‘

ey g & )
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on the constitution of the provincial Executive C
cils :— o

. ‘The Committee are of opinion that the norm
strength of an executive council, especially in the smaller
provinces, need got exceed two members. They have not,
however, reduced the existing statutory maximum of four;y
but if in any case the council includes two members
service qualifications, neither of whom is by birth an Indian}
they think that it should also include two unofficial Indian
members.’ _

As a matter of fact, the number of Councillors in the |
different Executive Councils constituted under the Reforms
has varied from two to four.?

The Secretary of State may, if he thinks fit, revoke or
suspend, for such period as he may direct, the appointment
of a Council for angior all of the Governors’ provinces;
and during the peritz of such suspension or revocation the
Governor of the province concerned has all the powers off
the Governor thereof in Council.? :

If any difference of opinion arises on any question

brought before a meeting of a Governor’s Exe-
r{m:‘" cutive Council, the Gove Ml in Council is bound ;
of the Exe- by the decision of the majority of those present, |
‘c‘."u‘:n and, if they are equally divided, the Governor or
_ any other person presiding has a second or

casting vote.® If, however, any measure is proposed in
the meeting whereby the safety, tranquillity or interests of
his province, or of any part thereof, are, or may be, in the
judgment of the Governor, essentially affected, he (ie.,
the Governor) mly, likb the Govetnor-Generﬂ, ovmmm
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‘ﬂty of his Council if they dissent from his view and
on his own authority and responsibihty 1 In every such
the Governor and the members of his Council present
at the meeting must mutually exchange written communi-
cations, to be recorded in their secret proceedings, stating

 the grounds of their respective opinions, and the order
of the Governor must be signed by the Gmor and by .

those members. It may be noted in this ction that

the Governor cannot, in the exercise of his overriding

power, do anything which he could not lawfully have done

. with the concurrence of his Council.®? THe power to over-

‘,mle the majority of his Council was first conferred upon the

vincial Governor by the Charter Act of 1793. The only

vernors then were the GoOvVernors ot—Madras and

 Bombay.

If a Governor absents himself from any meeting of his

Executive Council owing to indisposition or any other

~ cause, the Vice-President, or, if he too is absent, the

senior member present at the meeting, will preside thereat,*®

and will have, while so presiding, the same powers as

the Governor would have had if present. If, however,

 the Governor, alth##h absent from the meeting, is

E at the time resident at the place where the meeting is

_;'held, and ‘ is not prevented by indisposition from signing

] .any act of council made at the ineeting’, the act will
f ‘ require his signature ; but if he refuses to sign it, the act
e will become null and void.*

’ ~members of a Governor’s Executive Council are not
responsible to his Legislative Council Tor the
administration of the Reserved subjects.}> The
" Goveriior in Council is, as noted befo“fe""t)e'sSBo.

i : Government of India
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Sectetary of State. The pnndple of the

as we have previously seen, is.n ure

e

Executive fomm applie eggall’ toar
be

all iance, office, and sea:ecy as a
xbfﬁmve Councﬂ has to take.! mm

same legal immunities as the Viceroy or the Govemor..
The salaries of the members of a Governor's Executive
Council are not the same in all provinces. In
m‘,‘,& Bengal, Madras, Bombay, and the United Pro-
vinces, an Executive Councillor receives ann
ally sixty-four thouaand nd rupees as his salary ; in the Punjab, A
Burm,ﬁnd Bihar and Orissa, sxxty-thousand rupees ; inthe | ©
Central Provinces, forty-eight thousand rupees; and in
Assam, forty-two thousandrupees.” * ‘
The Governor of a province is empowered by Section 52
Ministers of the Act to appoint, by notification, Ministers

and the for the administration of the Transferred sub- i
fethod of  jects. Such Ministers will hold office during

appoint- the plmure of the Governor.* No official ca
- be inted to be a ‘Mimste;_'[r—%,nmy
interesting (0 note here that the authors of the Joint Report
proposed that Ministers should be appointed %
time of the ptovincuu Lezmlative Council.* The

nignt-of India opposed this proposal and stated in first
~ Despatch® on Indian Constitutional Reforms as follows :-
 We feel bound at all events to proceed on m-.mpﬁm
that a minister 'who finds himulf at

:mmmammuw su
¢ Governor-General

2




‘a more acceptable’ succé§§0“f. ““That being <o, we think that
isters mustbe assumed from the outset to be amenable
to the legislature. It follows that thev would not be ap-
pointed for the life-time of the Legislative Council but at
pleasure ; they would (in the absence of definite reasons to
the contrary) be removable by an adverse vote of the
Legislative Council ; and, following the accepted practice
elsewhere, the Governor would have power to dismiss them
if he felt that the situation required such a course.’
Similarly, the Committee! on Division of Functions said:—
‘ Our proposal assumes that Ministers will hold office
during the Governor’s pleasure, and that he will have
power to dismiss them. This seems essential if deadlocks
are to be avoided.” In view of these suggestions, the
proposal contained in the Joint Report was modified as
stated above.
It has been seriously suggested by many that the power
of appointing Ministers should be taken away
5:'1.'2“"3.':.. from the Governor and be vested in the Legis-
tries. lative Council. The idea is that the Council will
“formally elect its own Ministers. But the
constitutional practice in England and in the self-governing
Dominions like Canada, Australia and South Africa, is
different. The Ministers of State in these countries are
appointed, and may be dismissed, by the head of the
Executive Government—the King in England and the
Governor-General in the Dominions. This is the position
in law; in actual practice, however, the choice of the
wmmters by the head of the Executive Government is
restncted thhm vety natrow liﬁh. But that is a

A e




different question. Tbe practice which has stood
of time in those countries and which has, as will
on a little reflection, its obvious merits,? shoaid not
departed from in our oountry in view of the fld; @at

sphere of Indtan administration.

Whatever the position may be in theory, the pom
the Governor to choose his own Ministers is actu
limited?® in practice, because the Joint Select C
recommended that the Ministers selected by th
to advise him on the Transferred subjects shoul

1 As Prof. Garner says : —
‘ Both reason and experience teach that electio
not only impairs the independence of the execati
him subservient to its will, but creates a pow
ambitious candidate to gain the support of the
of official reward or influence. Once elected,
temptation to secure re-election. To be full)
lative control and free of such temptations,
office to a different source.
Finally, it should be observed t
important a political duty upon the leg
with its normal function of law-ma

exciting contests must necessarily consui
and deadlocks, and give a party colouring
measures which are in mlity n
duction to Political Science bﬁh
# ¢ The main principle w!
representative g mment
from mt



P tposes.”’r is specmﬂyalmd
down in the Act that, for such purposes, o1
Min lﬁter shall not be deemed to be an official
‘ rsdu ‘shall not be deemgd to accept
~ office on ‘appointment as a Minister’. : . Nor is he
required, after accepting office, to vacate his seat and to
on. No Minister can hold office for a longer
‘six months, unless he is or becomes an
r of the local legislature.? This ‘clause,

office of a

1 nding provisions® contained in some
ol the Dominion Constitutions. = It does not
‘ that the Governor can arbitrarily ag-

| of six months, after the expir-
f one Legislative Council, or



Minister a prominent party leader who may ha
defeated at the previous election or who may not, for s
other reason, happen to be a member of the Comﬁ for
time being, but who nevertheless, if appointed to
of Minister, will be able t mmand a majority in the
Council. Thus the Minister so appomted is given nixz

011}

months’ time in which' to secure a seat in the Couneil.
And it may not be really difficult’ for him to secure his
election after his appointment, if a member of his party is
induced to vacate his seat in his favour. This is done aiso
in England. It may be of interest to note here that even
in the case of the British Parliament, the principle that every
member of the Cabinet must be a member ofm #
I;:,:fm or the other House of the Legislature, is not
absolute. Sir John Marriott has given, fror
the constitutional history of England ian the n
century, a number of specific instances ! of the t
exclusion of Cabinet Ministers from Parliament.
The Joint Select Committee recommended ® M
status of Ministers should be similar to
2?,?:‘.:,_ the members of the Executive Council,
their salaries should be fixed by the
Council. Accordingly, it has been laid ﬁown‘
as follows :— :
‘ There may be paid
province the n;ame salary
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€ ative council irn that province, unlew“lary is
rovided by vote of the legislative council of the province.’
It is evident from this clause that the salary of the
; Minister in a province be less than what is/ |
. salaryof  Paid toa Membeggof the Executive Councilini/
~ the Minister that province, if the Legislative Council so
:f,';f,',':,’;d determines it; though ordinarily, it will be
equal to it.” The question has been raised
whether or not the salary of the Minister can be totally
refused under the Act. This question involves a very
difficult point of law, especially in view of the word ¢ may ’
in the clause. In the Commonwealth of Australia Act,
1900, the section ! relating to the salaries of the Ministers
of State is very clear and definite in its meaning, as will
appear from the following quotation :—
¢ There skall be payable to the Queen, out of the
Consolidated Revenue Fund of the Commonwealth, for
the salaries of the Ministers of State, an annual sum, which
until the Parliament otherwise provides, shall not exceed
twelve thousand pounds a year.’
Contrasted with this, the Government of India Act is rather
vague and indefinite on the question of the salary of the
Minister... In spite of this, the expression ¢ smaller’ in the
clause quoted above indicates, negatively, that it could
never have been the intention the framers of the Act
. that the salary of the Minister could ever be lawfully refused
in foto, and, positively, that the Minister must have a salary,
however small its amount may be.?

! Section 65 of the Commonwealth of Australia Constitution Act,

TR -

% That our contention is right is specially proved by the fact that
the original Government of India Bill, 1919, as presented to the
House of Commons by Mr. Montagn, contained the following provi-
sion relating to the salary of the ister : —

~ ‘ There shall be paid to any minister so appointed such salary as
' the Governor, subject to the sanction of the Secretary of State, may
~determine '—(Section 3 (1) of the Government of India Bill, 1919).




It has been eonteuded, however, that since Seetiﬂ :
(2) of the Act empowers the Legislative Council to :
or refuse its assent, to a demand the dem :

refused under - this Section. It may be said against this
contention that the question off the Minister's salary is to
be treated as an exception to the general rule relating to
the power of the Council in regard to the demands for
grants. Were it not so, it would not have been specially
provided for in Section 52 (1) of the Act. The clause.
relating to the Minister’s salary is apparently incompatible
with the clause relating to the general power of the Council
with regard to the demands for grants. In such a case of
incompatibility we should be guided by the generally
accepted principles of interpretation of statutes. ‘¢ Where
a general intention is expressed,’ says Sir Peter Maxwell,?
‘and also a particular intention which is incompatible with
the general one, the particular intention is considered an
exception to'the general one. Even when . . . the later
part of the enactment is in the negative, it is sometimes
reconcilable with the earlier one by so treating it. If, for
instance, an Act in one section authorized a corporation to
sell a particular piece of land, and in another prohibited it ’
from selling “ any land,” the first section would be treated
not as repealed by the sweeping terms of the other, but u’
being an exception to i
Again :(—

¢ A statute ? is the will of the Legislature ; and the funda~
mental rule of interpretation, to which all others are V’Jﬁ
subordinate, is that a statute is to be expounded g mordmg i
to the intent of them that made it.””’ g

! See On the prdﬂwnols:mtaby SirPeuer
o Pt
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. correct, it follows ;s a corollary that, if the salary of the
'} Minister is totally refused, and if he continues in office after
‘the refusal of his salary, he may, notwithstanding such
refusal, be legally paid the same salary as is paid to a
ember of the Execative Council. It may be argued
agamst this proposition thamf it is not lawful to increase
by a single pie the salary of the Minister when it has been
reduced by the Council to an abnormally low figure, say,
of one rupee, it cannot be reasonably held to be legal to
_pay to the Minister the same salary as is paid to a member
of the Executive,Council in the province, when his salary
has been refused iz fofo. The question, however, is not
_one of propriety, but of law. The"Government of India
. Act being what it is, we hold that such payment, however,
unreasonable, is still legal. But whether a Minister oug#?
1 to continue in office after his salary has been rightly or
| wrongly refused, is a different question, and belongs to the
. domain of constitutional ethics rather than of constitutional
law.
It has been held by many that the Council may use the
! weapon of the refusal of the salary of the
’:l’;"r’;: .. Minister to express its want of confidence in him,
want of |or to pass a vote of censure on him, in order to
::‘:‘”""“ drive him out of office. But according to well-
Minister or  €stablished Parliamentary conventions, the total
3 refusal of the salary of a Minister is neither
X _;,, “censure, required, nor resorted to, for the purpose of
™ expressing want *of confidence in him or for

Lord Lytton, Governor of Bengal, stated in a letter,?
addressed to'the Secretary, Indian Association (Calcutta) :—

T Sce nlsa pages 230-91 ante in this connexion.
This letter was written in reply to the ° memomndum submitted

passmg upon him a vote of censure.? As His Excellency

-

E -

2

iw‘ '{"M. motive of those who record a vote is a relevant -

43
bbe Indian Association for a reconsidmtion the decision
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consideration when the effect of the vote is capable
different interpretations; for instance, a reduction o
demand for a grant may indicate either an expression
censure on the policy of the Government making tghe‘
demand, or a desire for reduction in the expenditure cove
by the demand, and, since the vote is capable of eithe
interpretation, the intention of those recording it may be "
gathered from the speeches which preceded it. . . . There ‘
are several ways in which the wish of the Legislative
Council tor the resignation of Ministers may be expressed.
The first is by _a resolution expressing want of confidence |
iﬂ-t'B?Mﬁﬁ;;s.l This may be moved in any session and
must take the chance of' the ballot together with other
resolutions. Another imethod, which is only available
during the debate on the budget or in connection with the ?'
demands for grants for Transferred departments, is to move }
a nominal reduction of, say, Rs. 100 in the demand forf
= Ministers’ salaries, or in any demand for a grant made by
the Ministers.? i
¢ Finally, in any sudden or special circumstances, where
the other opportunities are not available, the Government
may be asked to give time for the discussion of a resnlutmn )
of censure.’® ;
It may be e.lso pointed out here that even the passing by
the Council of a nominal reduction of one rupee in the
demand for the salary of the Minister is sure to be treated =
as a vote of censure upon the latter and to be followed by
his resignation.* Thus it is open to the Council to adopt

proroguing the Council and submission of a fresh demand for Minis-
ters’ salaries in a new session’.—See Zke Stalesman (Dak edition) of

October 4, 1924. 1 But see pp. 290-91 ante in this connexion,
. % See in this connexion Lowell’s ment of England, vol. i,
PP, 282 and 31648, - 3 But see pp. 290-91 ante. : i

“In order that the Council may express its opinion of each Minis-
ter mdmduﬂly, the Gmnm t will: this year show separately the
salary of each the estimate under the heading *‘ G
Admmhtmﬂung : : ‘have an of
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‘ ‘any of these methods for expressing its dissatisfaction with
~ the Minister, and it need not go the length of refusing his

salary in order to drive him out of office.
The demand for Ministers’ salaries had been.:twice
rejecged by the Bengal Legislative Council in
The Bengal  the coursé of the year 1924—once on March

b 24th and again on August 26th. And the
rejection on the second occasion was followed by the
resignation of the Ministers and the temporary assumption
by the Governor of the administration of the Transferred
departments. The Government of Bengal accepted this
rejection as final, as would appéfar from the following
extracts from the Governor’'s “letter already referred to
above :(—

« It is immaterial what the objects of those who voted
for refusal may have been, as the consequences of the
refusal are that no money is available and the purpose for
which the demand was made (in this case the appointment
of Ministers) cannot be carried out.’

Again: :

« Those who voted for the total refusal of Ministers’
salaries'may assign what motives they please to their votes;
but no explanation can alter the fact that the refusal to pro-
vide any salaries has made the appointment of any Ministers
impossible so long as that decision remains unaltered.’

Still,we believe that the questions yet remain undecided
as to whether or not the Council, in rejecting the demand
for the Ministers’ salaries, acted legally, and also whether

~ the Ministers might not be lawfully paid their salaries, if

expressing his want of confidence in either of the Ministers whom I
have selected by moving a token reduction of one rupee in the salary
demanded.’—From a speech by -His Excellency Lord Lytton,
‘Governor of Bengal, delivered in the Bengal Legislative Council on
January 11, 1927. A token reduction of one rupee may also be
mowedfor the purpose ‘of criticizing some detail of a Minister's
olicy without necessarily requiring his resignation.’—JZbid.
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they chose to continue in office, in spite of the rejectlon by‘
the Council of tihe demand for them. But, though opimona g
may be rightly divided as to whether or not the Council, in
rejecting the demand, acted against the letter of the
Constitution, there can be no doubt about the fact that in
doing so it acted against its spirit, and also against the
intention of its framers. And it must be said to the credit,
on the other hand, of many of those members of the Council
who voted for the ‘rejection, that they made no secret
of their belief that they were in the Council, not to work the
system of government set up in the provinces by the Act
of 1919, but to destroy it altogether, with a view to having

a better system of government established in its place.

In conclusion, we must say that the clause in

Ee'::t::l: the Government of India Act relating to the
;‘;l:'l‘:ler,s salary of the Minister ought to have been better
salary drafted, and the intention of the authors of the
E’;‘:‘e"geen Act regarding it ought to have been more
more clearly and definitely expressed.

definite.

The views of the authors of the Joint Report! on the w#

‘ﬁhﬂon question of the relations between the Govérnor
of the and his Ministers were thus stated :—

Governorto v/ QThe portfolios dealing with the transferred 4"
Nigmas, . subjécts would be committed to the ministers,
and on these~sibjects the ministers together with the
Governor would form the administration. On such subjects
theit"decisions would be f ﬁnal subject only to the Governor’s
advice and co We do not ¢ofitemplate that from the :
outset the Governor should occupy the position of a purely
constitutional Governor who is bound to accept the deci-
sions of his ministers, Our hope and intention is that the
ministers will gladly avail themselves of the Governor’s

* Joint Report, para. 219,
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tramedadvice upon administrative questions, while on lus

part he will be willing to meet their wishes to the furthest

possible extent in cases where he realizes that they have
the support of popular opimox?. We resergg_ to him a
power..of .control, because we 're

responsible for his admxmstratmn.,._but ‘we_should expect
.himtoréfuse assent to fﬁe proposals of ‘his ministers only

When' the consequences of acquiescence would clearly be

gerious.Also we do not think that he should accept

WItHOUE hesitation and discussion proposals which are clearly

| seen to be the result of inexperience. But we do mnot

f’? intend that he should be in a position to refuse assent at
" discretion to all his ministers' proposals.’

In accordarce with these proposals the following
clause! has been inserted in the Act for the purpose of
regulating the relations between the Governor .and his
Ministers :— :

¢In relation to transferred subjects, the Govarnor

- shall be guided by the advice of his ministers, unless he

: sees sufficient cause to dlssent from theu_opmwn, in which
case he may require action to be taken otherwise.than in
accordance with that advice.”

Commenting on this clause in the Government of India
Bill, the Joint Select Committee made the following
observations :—

¢ The Committee? are of opinion that the ministers
selected by the Governor to advise him on the transferred
subjects should be elected members of the legislative
council, en]oymg its_confidence zmd_cammof leading it.
ﬂnlster w111 have the option of resigning if advice is
not Gnmnor and the Governor will have

ordmary “constitutional right of dismissing a mm?:er

T
il oint t Committee’s Re; rtonCh. 4 of the Go -
7”;:;«!:&1-8111 po i » -
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whose policy he believes to be either seriously at fault or
out-of accord with the views of the legi In
the “last “resorl the Governor can always d:ssolve his
legislative council and choose new ministers aftermh
election ; but if this course is adopted the Commxttee hope
that the Governor will find himself able to accept such
views as ‘his new ministers may press upon h1m reg*ardmg
the issue which forced the dlssolutlon. VAR T e
Again:

¢ Ministers * who enjoy the confidence) of a majority in
their legislative council will be given the fullest opportunity
of managing that field of government which is entrusted to
their care. In their work they will be assisted and guided
by the Governor, who will accept their advice and promote
their policy whenever possible. If he finds himself
compelled to act against their advice, it will only be in
circumstances roughly analogous to those in which he has
to override his executive council—circumstances which will
be indicated in the Instrument of Instructions furnished to
him on his appointment by His Majesty.’
The Royal Instrument 2 of Instructions refeqed to above
directs the Governor to act as follows :— ;

‘ You shall assist Ministers by all the means in your
power in the administration of the transferred subjects, and
advise them in regard to their relations with the Legislative

Council. .
‘In considering a mester s advice and deciding whether
or not there is sufficient cause in any case to dxssent from
his opinion, you shall have due regard to his relat;ons
with the Legislative Council and to the wxshes of the
people of the province as axpressed by their representanves

th%}'em. ;

P =
"1 The Joint Select Committee’s Repon ara, 5
b St StaAypenid ix M. o -
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We shall later on describe what the relations between the
Governor and his Ministers have been in the different pro-
vinces since the inauguration of the Reforms.

Rules! may be made under the Act for the teniporary

E Yeans administration of a Transferred subject where,
ferred in case of emergency, owing to a vacaucy, there
(sfg':::w is no Minister in charge of the subject, by such
Administra- authority and in such manner as may be
tion) Rules. . scribed by the Rules. Accordingly, the
following Rules have been made : —

In case of emergency where, owing to a vacancy, there
is no Minister in charge of a Transferred subject, the
Govern

must, if another Minister is available and willing to
take charge of the subject, appoint him to administer the
subject temporarily ; or

must, if the vacancy cannot be prov1ded for in the
above way, himself temporarily administer the subject, and,
while so doing, must exercise, in relation to it, all such
powers in addition to his own powers as Governor as he
could exercise if he were the Minister in charge thereof:.

1f the Governor himself undertakes temporarily to adminis-
ter a Transferred subject, he must certify that an emergency
has arisen in which, owing to a Ministerial vacancy, it is
necessary for him to do so, and must forthwith forward a
copy of such certificate to the Goverfior-General in-Council.
administration by the Governor can
ntinue until a Minister is appointed to administer the
subject. The Governor cannot exercise, in respect of such
subject, the power of certification of legislation vested in
him by Section 72E of the Act.®* Nor, it must be noted
here, does the subject cease to be a Transferred subject in

A
2 Proviso to Section 52 (3) of the Act. - % See A dix D.
See pp. 221-22 ante. Tl
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such circumstances. As we shall see later, the revocation il

or suspension of transfer can only be made, under Devolu-

tion Rule 6, by the Governor-General in Council with the
previous sanction of the Secretary of State in Council.
But it is really difficult to say to whom the Governor is
responsible when he takes over temporarily the adminis-
tration of Transferred subjects. Lord Lytton’s inter-
pretation of the Act is that, according to the Constitution,
he (i.e., the Governor) is responsible for the conduct of
these subjects neither to the Legislative Council nor to the
British Parliament!’ . . . In the absence of anything to
the contrary in any document connected with the ‘Act, it
seems to us that His Excellency’s interpretation is correct.
This is one of the anomalies in the existing Constitution
of our country. _

It may be of interest tormention here that when in 1924,
the second rejection? of the demand for Ministers’ salaries
by the Bengal Legislative Council was followed by the
resignatiion of the Ministers, the Governor (of Bengal)-took
over?® temporarily the administration of the Transferred
departments. Similarly, when the Ministers in the Central
Provinces resigned early in the same year on account of
their salaries having been reduced to a ridiculously low
figure* by the local Legislative Council, the administration
of the Transferred subjects was taken over temporarily by
the Governor.

The Governor may® at his discretion appoint, from

I

among the non-official members of his Legislative Council,

1 This extract has been taken from a speech delivered by His

Excellency Lord Lytton, Governor of Bengal, on November 24, 1924,

Vide 7Ve Statesman (Dak edition) of November 26, 1924,

2 This took place on August 26, 1924,

®In September, 1924,

*‘The Ministers’ salaries were voted at Re. 1 a year for each
Minister.’—App. 6 to the Report of the Reforms Enquiry Committee,
1924, Oral Evidence, vol. i, p. 2.

-* Section 52 (4) of the Act,
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Council Secretaries, who will hold office during his
pleasure and discharge such duties in assisting
mm. the members of his Executive Council and
his Ministers as he may assign to them. The

Council Secretaries must be paid such salaries as may be
provided by a vote of the Legislative Council. A Council
. Secretary must cease to hold office if he ceases for more
.~ than six months to be a member of the Legislative Council.

This provision for the appointment of Council Secretaries
has been made in accordance with the proposals contained
in paragraph 224 of the Joint Report, which says :—

‘The suggestion has been made to us that in some
provinces it might be convenient, where the press of
work is heavy, to appoint some members of the Legislative
Council, not necessarily elected, to positions analogous to
that of a parliamentary under-secretary in Great Britain,
for the purpose of assisting the members of the executive
in their departmeéntal duties and of representing them in
the Legislative Council. We feel no doubt that the
elaboration of the machinery which is inevitable in future
will impose greater burdens on the members of the
Government. We suggest therefore that it may be
advisable and convenient to take power to make such
appointments.’ _

We have in another connection discussed the advantages
and .disadvantages of the appointment of Council
Secretaries. Such appointments were made in some provinces
with more or less success! in different departments. But

e
qi" In fact it may be said generally that Council Secretaries have
proved the utility of the institution and have contributed towards the
smooth working of the Council.’—Letter from the Government of
Madras to the Reforms Enquiry Committee, 1924,
On ber hand : ‘
Secretaries did not make their influence felt in any

: mukod degree or win a recognized position in the provincial consti-

i ‘”aﬂon. This expeﬂment must be classed as a failure.’ - Letter from

]
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if the experiment is (o he made a real success, two main
conditions must be fulfilled: the services of really able:
men, who will be available for prolonged periods and who
will sacrifice their private careers and business to W‘brk:
in Government offices, have to be secured ; and, secondly,
they must be paid reasonable salaries.

v All orders and other proceedings of a provincial Govern-
A ment must be expressed to be mad.e by the
of the Government of the province concerned. The

Governor-  Governor of each province has bgen empowered
in-Council

aud the to make provision by rules for distinguishing
310";“"01' orders and other proceedings relating to Trans-
Ml:“stm. ferred subjects from other orders and proceed-

. ings.! He has also been empowered to make"
rules and orders for the more convenient transaction of
business in his Executive'Council and with his Ministers,
and, further, for regulating the relations between them.?

Instructions have been given by authoritative persons
and bodies as to how the business of the Government of a
Governor’s province should be transacted. First of all, the

authors of the Joint Report observed ? :—
¢ It is our intention that the Government thus composed

the Government of the Central Provinces to the Reforms Enquiry
Committee, 1924.
(Vide Reports of the Local Governments on the working of the
Reformed Constitution (1924), pp. 41-42 and also p. 315.) -
1t is clear from the above two quotations that there is a difference
of opinion regarding the usefulness of Council Secretaries. The Re-
forms Enquiry Committee recommended, however, that the provisions
relating to Council Secretaries in the provinces should be
so modified (&) as to provide that they must get a reasonable 'y
the amount of which would be determined by an Act of th:m
legislature : ard {A4) that ‘ on the transferred side the Minister should
make recommendations for appointment as Council Secretaries
for the approval of the Governor, and that, when appointed, they
should hold avd vacate office with the Minister.”—Majority Report,
" para. 105 ; also recommendation 22,
‘! Section 49 (1) of the Aet. . * Section 49 (2) of the Act.
%:Joint Report, para, 221, ° ‘ Nt et ‘

i ’”l\ f »
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tnd with this distribution of functions shall discharge them
. as one Government. It is highly desirable that the
executive should cultivate the habit of associated deliberation
and essential that it should present a united front to the
outside. We would therefore suggest that, as a general
le, it should deliberate as a,whole, but there must
certainiy be occasions upon which the Governor will prefer
to discuss a particular question with that part of his
Government, directly responsible. It would therefore rest
with him to decide whether -to call a meeting of his whole
Government, or of either part of it, though he would
doubtless pay special attention to the advice of the
particular member or minister in charge of the subjects
under discussion. The actual décisioni on—a- transferred
subject would be taken, after general discussion, by the
Governor and his ministers; the action to be taken on a
reserved subject would be taken, after similar discus-
sion, by the Governor and the members of hls Executlve
Council.’ Sy A
~“Next, the Joint Select Committee gave a picture of the
manner in which it thought that the Government of-a
province should be worked under the Reforms. ¢ There
will be,’ it said,! * many matters of administrative business,
as in all countries, which can be disposed of departmentally.
But there will remain a large category of business, of the
‘zaracter which would naturally be the subject of Cabinet
nsultations In regard to this category the Committee
conceive that the habit should be carefully fostered of joint
deliberation between the membgns of the executive council
dnd the ministers, - sn.tmg under the chairmanship of the
, G.pxnmnr_ There cannot be too much mutual advice and
1 eonsultatlon on such subJects, but the Committee attach

e A At el e

w. Joiut Select Committee’s, rt on Clause 6 of the Govern-
unt of India Bill, 1919. , i




