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The following is the Finding of Dr. A

G. Fraser, Magistrate F. P., in the Widow- |

Marriage Defamation Case.

FINDING.

‘the natural world clouds sometimes return
= after the rain, This criminal trial may be regard-
ed as an instance of something analogous in the
Furmral world. A coutroversial storm, which had
been gathering for some time, recently burst over
Poona in great violence ; and after it hadspassed
off, a dark ¢loud reburned from it in the shape of
“this criminal prosecution. The complainant in
4his case is Narayen Bapoojee Gorey, on the part
- ofhimselt and of the Hindoo Widow Marriage
Association ; and the accused persons are
gyeukut Shastree bin Chintamon Bhut Matey
aud Gunesh Shastree bin Bapoojee Malwunkur.

~ The prosecation i for defamation of character,
o 9nd has arisen, as I Lave intimated, out of the

_::ﬁﬂ&t discussion recently held in Poona on the

» religious social question, whether the marriage of
Hisdoo widows is sanctioned or furb:dden by the

Shastras.

b

- There are two antagonistic parties imthe Hindoo

. community ; a reform and an anti-reform party,
- Reformers may have for their object to change

f"’ stine customs and institutions in order to
Oéabhah such as are adapted to new circum:
‘EtRﬂEEH and knowledge ; or they may have for
x ihﬁlr object to return to pristine customs andl
/ st itutions which, under long misrule, have
| changed and perverted, and made to give
“pke to abuses. It is clear that in the former
cas®he anti-reformers would have soméd reason
_for reuiafing the demands of the reformers, while
“in the latter cawe they would have no good
“reason for doing so ; and it is equally clear thaf
the latter case the demands of reformers are
aga right-by those who are suffering wrongs.'|

,mﬁ-)(‘”tl reformersin resisting the demands of the |
: formers in the matter of widow marriage, do EuJ
- gond fa:tth becauge in the Kaliyoga such mgr-

.JAges ate "forbidden by the Shastras, and becanse
R -

[ reformation with it,

they believe that the Kaliyuga, in which such

marriages are forbidden, is now current : that is,
they resist what they beliave in good faith to be
the iufr;inga-mant of a positive injunction of their
religion, applicable to the present times. Widow

marriage is, under certain circumstances, for-
bidden likewise in the Christian religion. In the

primitive Christian Church, ere the Church had so {
5

widely departed from ite primitive constitution
and simplicity as hardly to be recognizable a8
the same institution, there were widows set apark

for meclesiastical daties, who ecorresponded in
office for their own sex in some measure to the
presbyters of the other sex, who had the over-
sight of the Church. The first qualification for
enrolment in this institution of widows, next to
that of age, was that the widow shotld have been
the wife of but one husband : that is, not marri.
ed a second time, The Christian religion, indeed, i
goes further than this, and actually prohibits se~
cond marriage to those of the mmle rex who
aspire after oversight in the Church. Just ﬁa't’hﬂ"-:}}
widow, who had a supervision over her own ﬂ'&._, :

must have been the wife of but one husband ; so
the elder, who had the supervision over the :

Church, must have been the busband of buton®
wife. In the Christian religion, bowever, ynhngur' |
widows are directed to marry, with a view to the
prevention of real evils. The anti-reformers,
then, in their opposition to widow marriage
are acting, it should be admitted, in accordance

with their religious convictions, -
4-‘-' -

Rafu rm to be useful and durable muathagmdunl
and cautious, and it has been argued against the

reformers amongst the Ilindoos that they are
rash, injudicious and revolutionizing, The com-

plete refutation of this argument is found in the
fact that, up to the present time, they have
confined themselves almost exclusively to the

matter of widow marriage ; and considering the
many and great evils to be prevented and wrongs

to be redressed By its allowance, it is not sur-
prisivg that they should hayé begun their work of

‘I'llay profess in regard to
it to have as their uﬁief end the lalter of the two ¢

objects above mentioned, as those which reform-
‘ers may have in view ; whilu at tha same time
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they may not altogether exclude from their view
the former of those objects : that is, while they
seek the restoration of the old ways which have
been perverted, they would also wish to improve
those so as to adapt them toa more advanced
state of society.  In their efforts to re-establish
‘the right of widow marriage, they are struggling

for the restoration of what they believe, in good
faith, to be the purer and simpler customs of

early times, and are acting in accordance with
their religious convictions. They also have
the authority of the Shastras in their
fnrnur- In the 3rd Skundh of the Bhaguwunt

Pooran there is the following passage which

proves that that period of the XKaliyuga, in
‘which cerfain things are enjoined to “be

“observed nri"aa_;ﬁ_ o prohibited for that Yuga
-especially, ot yet arrived :—* Thus are

- carefully described the four Yugas, the Krita,
the Treta, the Dvapara, and the Kali, altogether
- consisting of 12,000 divine years. These Yugas

~ respectively consist.of four, three, two and one

- thousand divine years, and aleo again of twice
__!nnr hnndred twice three hundred, twice two

« hundred, and twice one hundred years,(these twice

~ hundreds are divied - into equal halves, and those
~ periods are called Sundhya and Sandhasha.
Sundhya is the beginning of a Yuga and Sandh-

-#sha is the concluding part of it.) The intervals
‘between Sandhyas as Sandhashas are the periods
in which

be observed:. 16 Mahabharat is the follow-

‘ing similar passage :—A divine year is equiva-
“Jent to three hundred and sizty human years,

“Thus the 1200 divine years of which Kaliyuga |-

eonsists are equal to 432,000 human years, Of

“these the first 36,000 are the Sandhya, in -which |

‘the dhurmas or daties peculiar to the Kaliyuga

“are ool to be observed.” Aceordingto the Hin- |

‘d0o . calendar ouly 4,970 years bave already S.mglum down : it waits for the application of t,hu

foot, and is kicked twice as far as was ﬁtat in-,

‘passed, and, therefore, we are in the midst of the |’
Kali- Bandhy& only, a(d not in thetrue Kali, A )

aties peculiar to these*ugaa should |

ancient law.giver—Manu, speaks of women:

L

il

a '-:.\_\‘-.
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having no will of their own, and totally unfit for
independence ; but he degeribed -a slate -of
society which it was the aim of an arrogant
priesthood to establish, rather than that ijhic-l'.l

really existed in his own time.” He further
observes :—‘‘ The remarriage of Hindoo widows,

which is now permitted by law, i is opposed: tm:il"-
modern Hindooideas about women. It is ellnr‘“
however, from the story of Damayanti, whn
appoints a second Swayamvara, that in egsle-
times remarriage was not necessarily a viu]atiaﬁ
of propriety ; though, from Damayanti’s wonder
that the new suitor should have failed to see
through her artifice, and* from her vexationigt

being supposed capable of a second m;urmge, L,
may be inferred that a second marriage wa
even then, under certain circumstances at least,

not altogether reputable.” I have referred to
these authorities to show that it is due to Hlm
Hindoo refurmaru to believe lhar, in regard fo
the matter of widow moarriage, they are atrugg.
ing to restore the purer customs of those ea.

‘.

times when remarriage was not a violation of

propriety, and further to improve those customs |

80 as to adapt them to a state of society in which
nothing disreputable attaches in ordinary cir-
cumstanceg to a aeum;ufl marriage. This being
the case, their demands in this respect, as I have |
above intimated, are made as a right by those
who think that they are suffering wrongs, Wa
cauuut therefnre, regard the great struggle &
now preva:la in the Hindoo community as F
atrange thing. B:ghta are always in this -«
world regained by ntrugglaa Wmng neve
makeu a voluntary Burrander 1t must be met
fought and conquered. It never lIﬂltw

' well-bred dug, who walks quietly duwn_#alru

just as he sees preparations are making for kick- -

tauded.

. " s
high authority in Hﬁnduu lore observes :—No .'K In these circumstances, it was- agraed_“ﬁﬁi'

onecan read the RMy&nn and Malmbharata'
without coming to the conclusion that women in |

India were uuﬁjemd to less social .restraint in
former days Lthan they are at present. True, the

il T

.

parties to refer the qucestio vexata “to o
tion after a full discussion. I am uon‘i'h?.

| that “courts of arbttmtmn, for which ma

H;J

:"I- '__IH o " 1.: £ !

people in these days are clamoring, in auestion




r)*graat magnilude, can lead only to absolute
~anarchy aud the confusion of human rights.
Private interest, prejudice, dishonesty can, un-
der such circumstances, be exercised in a thou-
sand modes, so that the rights of persons, or

rather their exercise, will be determined in a
great measure by chavce. In my opinion to
- have referred this great question to arbitration

.. Iwas a great mistake, Well, it was agreed that
A : -

~_éath party should appoiut five arbitrators, mak-
ipg up the complement of ten. The arbitrators

““ﬂ;ar bearing the question fully -debated were to
give their opinions in writing, It is natural to

suppose that each party would appoint as its
carbitrators those of whose opiuions it felt abso-
‘Jutely certain, and on *hhuae support it had the
most perfect reliance. An umpire was appoint-

~eddo decide in case the arbitrators should be
equally divided in opiuion.  With these pre-
"'q:igms arrangemente, ‘the discussion was held,
and the opinious of the arbitrators given, under
the prﬁatdeney of the Shunkracharya., When
t‘hu result was made koown, it was found that
“six of the arbitrators had given their opinions
that widow marriage was forbidden by the
Shastras, and four that it was sanctioned by
them. It became known at the same time that
the arbitrator whose defection from the side of
the reformers’ had given the majority to the
other side, was Vyenkut Shastree Matey, As

he was the person who had first brought to the
; nnnledga of the reform leader, Vishiioo™ Shas-
«ree Puudit, the authority from ‘3 ‘books
& %almw that the true Kaliyuga, i which the
lé'fnueu pecaliar to that Yuga were to be observed,
" had not yet arrived, and as he was also the
B* paranu in whom the reforam leader, who had thg

rg" it & Jtment of the arbitrators on the reformers’
niﬂa had the most unqualified confidence, Vislinoo

¥,

“Bhastree Pundit was naturally and very reason. |

,~ ably desirous to ascertain from him his reasons
for the change of his opinion.  For this purpose
"1 gent a mutual friend, Sideshwar Shastree
aghes, to-request Vyenkuf Shastree Matey to
“him ; and the meeting took place on the
_exeuing of the 13th April last at the Tribhuvun

= ]}t[ut,‘tl:!.é bouse of Gopalrao Hurry Deshmookh

as an arbitrator, -

e
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in Poona, where Vishnoo Shastree Pundit was
stopping. There were some six or eight persons
present at the meeting at the time of the inter-
view between Vyenkut Shastree Matey and
Vishinoo Shastree Pundit : amongst these were
Vishnoo Purushram Ranade, Deputy, Collector
and. Magistrate of Belgaum, Sideshwar Shastree
Joshee, Keshevrao Paudunruug, and the com-
plainant Narayen Bapoojee Gorey. Vyenkut
Shastree Matey was asked by Vishnoo Shastree
Puudit his reasons for the opinion he had given
He replied to the effect,that
unjust constraint had been used towards him,
that not only the Swamee but many others con-
stautly beset him, that théy urged on him the
paramount duty of preserving the eternal reli-
gion, quoting the authority of the phumruh %
show that it was permitted a falsehood t
for so greata purpose,and tha einfluence

‘thus exerted on him, which he a-nulﬁhm ~hiil’l',"

he gave his opinion against remarriage. Believ-
ing his statements to be true, one of the p:aruﬂl |
present, Narayen  Bapoojee Gorey, considered T
that it was due to the  reform party, to both
parties; to the public at large, that such conduet,
on his own part and on the part of ntharﬁ‘:ajtﬁ'
described by Vyeunkat Shastree Matey, and H‘W

| discovered the real means by which the. umw |

the arbitration had been arrived  at, -&hﬁulﬂh
made known. Accordingly Narayen Bapoojee

Gorey, on the follewing day, the 14th April, ad.
dressed a letter to a local journal, the Dayan

Prakash, in which he reproduced the statements.
he had heard from Vyenkut Shastree Matey, The
next day, Chaitr Sheodh Chutoordushee or 15th
April, the Shuokuracharya very properly senta
person to Vyenkut Shastree Matey to ascertain f
from him the trath or otherwise of the Htith_—'
ments contaived in the letter published by Nara-
yen Bapoojee Gorey. The person, sent for this .
purpose was Cassinath Venayek, a man, asit
appears from his own deposition, of very equivo-
cal character. This man took the written de-
position of Vyenkud Shﬂ.strea Matey, which is |
produced in evidenee, and forms No. 13 of the
Record. This démtiun contaiug a simple denm!’ ~

by Vyenkut Shastree of ‘baving made the state-

o 5



ments aseribed to him by Narayen Bapoojee

~ Gorey. Thefollowing day, the 16th April, there

was circulated a printed proclamation, under the
signature of Vyenkut Shastree Matey, not simp-
ly denying the truth of the statements aseribed

to him by Narayen Bapoojee Gorey, but assert-

- ng that the Hindoo Widow-Marriage Associa-

‘tion had published in the Dnyan Prakash of the

- 14th April, under the signature of Narayen Ba-

Poojee Gorey, statements regarding him in every

- respect false, and that no one should place any
confidence in those who without cccasion speak or

print things of their own invention. This procla-

-mation was widely circulated and reproduced in

the publie journals, On the following day, there

- wasavery large public meetingconvened by the
. Shuvkuracharya for the purpose of publicly de-

—

 prosecution for defamation of charactor s insbite
ed, are defamation in the sense of Section 499 of
the Indian Penal Code,

Seclion 49{9 of Penal Code defines defamation
to be the making or publishing, by words either
spoken or intended to be read, any imputation
concerning any person (the word person includ-
ing auy Association of persous whether i_nam:p;t;}} =
rated or not) intending to harm, or knowing 0% .

4
o

having reason to believe that such imputation
will harm the reputation of such person ;an_gh-,:
further, to harm the reputation of a person ig ~
explained by the Penal Code to mean, ¢ directly
or indirectly,in the estimation of others, lowar-
ing the moral or intellectual character of a
person, or lowering the character of a person

in respect of his caste or of his calling, er

f?ﬁﬂrmg the decision of the arbitrators, Gunesh
.__'_:Shu"!reh Malwunkur was appointed by the
“ Shankuracharya to read the printed decision,
Havmg performed the duty thus devolved on
" him, e further read, without authority from the

lowerivg the credit of a person, !

That person and that Association must-be>-
already of a very damaged, depraved and low
character, whose reputation would not be harmed

'shl!kﬁfﬂﬂhﬂfj'ﬂ, who was President of the meat-
ilsg';.-ihe _ia't.lgr of Narayen Bapoojee Gorey in the

‘Dngan Prakash, and the printed proclamation

signed by Vyenkut Shastree Matey. After read-
iliq,ihdag documents, Le added comments on the
Ieuftkl;'a'r, and in the course of his public address

said, that Narayen Bapoojee's name being Gorey |

(white) should rather be Kaley (black), and he
exiﬂuiued this by add ing, that Narayeu Bapoojee
ﬁﬁi"’ay had published what was false,*and had
comwmitted a dishonest and base deed. TlLe state-
mau't;a'_ contatned in the printed proclamation,
ﬂig‘nﬂd.by Vyeukut Shastree Matey, and puablicly
read by Gavesh Shastree Malwunkur in a
lairgu assembly, with additional imputations of
his own conecerifing ‘Narayen Bapoojee (f:‘h:.~1'+|ae}"1
were considered by the latter defamatory of him-

elf and of the Association to which he belonged ;
wid he aceordingly, on the part of himself and of

the Hindoo® Widow Marriage Association in-

“stituted this criminal prosecution against Vyen--

:_}kut Shastree Matey and-Gunesh Shastree Mal-

- wuuskar, for defamation of character.

We have now to _i:fxlgﬁi'r‘é ﬁhu‘llgg; the words
srinted, aud intended to be read, and the words
roken in the public assembly, on which this

g,

by the imputation that they had published i
the public journals what was in every respect
false, aud were unworthy of confidence for hav-
ing spoken or printed as facts regarding others
the merely idle inveutions of their own minds.
Narayen Bapoojee Gorey is a youung gentleman
occupyiog a very respectable aud responsible
post, for the due performance of the duties of
which trath, honesty and trust are required.
The Hindoo Widow-Marriage Association nnn;z'h'F
bers amongst its members native gentlemen of the
highest character and position “in society ; api l}-’...r'
moreover it is an Association of reformers, whose
reputation as good men and true possesses a
value to them which it is impossible to estimate
too highly. To impute concerning them the
publication of statemeuts in every respest false,
to- impute dishovesty and baseness of action,
cannot but lower their moral character in the
estimation of others, cannot but Jlower their
credit, cannot but lower their characters in "rea’/_'
pect of Lheir callings, and also in respect of ‘th*=
caste; for judging from what hasalready been d o
in the way of exclusion from caste, and f;q’i;_i‘":ﬁi’@:
grourds for such exclusion, we eannot but eéon.

%

A

clude that Narayen Bapoojee (forey aud the
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= H;Hiuduo Widow-Marriage Assoclation are liable
o excommunication in virtue of these imputa-

tions. The Court, therefore, has mno doubt

whatever of the defamatary character of the
words libelled, if not proved to be true.

““ Our next inquiry is, whether the evidence be-

fore the Court proves that the statements of the
‘pﬁnted proclamation, exhibit B, aseribing false’
“Fiood to Narayen Bapoojee Gorey and the Hindoo
Widow-Marriage Association in respect of the

!tatemﬂntu contained in the letter published In
- the Dnyan Prakash, exhibit A., are true or false:

thatis, whether the evidence proves that Vyenkut
Shastree Matey did or did not make such state-

ment to Vishnoo Shastree Pundit and others in
the Tribhuvan Mat on the evening of the 13Lh

April last, as are ascribed to him.

The evidence that such worde were gpoken by

¥ yenkat Shastree Matey, on the occasion refer-

J.-_

=

i
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“*'-'illam in their defence.

fed to, is given by complainant, by witness No. 6
Vishnoo Ranadd, Deputy Collector and Ma-

istrute of Belgaum, by witness No. 7, Vishnoo
Pundit, Proprietor and Editor of the Indu Pra-
kash newespaper of Bombay, by witness No. 9,
feahevran Pandoorung, 1st Assistant Master in
¥. K. Mission Iustitution, and by witness No, 10,
Sideshwar Shastree bin Bahiruv Joshee. Their
evidence is unequivocal, perfectly consistent, not
in the slightest degree impaired by a rigid cross-

',examinatinn and it is the evidenee of wiinesses
~# wtitled by their well known characters to the

fulleat credibility.

- The defence set up for Vyenkut Shastree Matey

is tbat of an alibi, An alibi when true is the

“ most complete of all answers., "A false alibi,

however, is a favourite defence with guilty per-
gons, aud Courts are therefore very wnalurally
nuapiciu}.la of all alibie, and always subject them
to rigid scrutiny. Fabricated alibis, when detect-
ed, turn the tables agaiust tliose who employ
The evidence in support

given by wilnesses

r_I'_ this “defence is
’ The econtradictions

. 15, 46, and 17.
_ this evidence are glaritg and “numerous

~ tp enumerate them all would be to reproduce the

Tulk of (he evidence.

-

-
s -

They are such ay are |

wholly irrecouciliable with the hypothesis that.
the witnesses were speaking the truth, and
testifyicg to facts within their own knowledge.

The contrariety in their statements affords satis-
factory evidence that at least some of the three,

all supposed to be present in a patticn}a:g.p!a.et

on a particular occasion, were not there, The -
Court has no doubt that these witnesses have
been suborned, that their evidence is thrnnghaut

false, and that the defence of an alibi is a pur& |
fabrication. - i ;-

3 5

The necessary conclusion is that the statements
of the letter, exhibit A, are true, and the denial
of them in the printed proclamation, axhiﬁitiB -3
is falee. o - '

We have furlher to inquire whathar Lbﬁg&;:
dence before the Court proves that Gune"‘h_:”_?-
Shastree Malwovkur read the prmt _': la

mation, exhibit B, in the public maetmg ﬂﬁffﬁf

17th April last, and spoke in that meeting tﬁa
words concerning Narayen Bapoojee Gnrey, witlﬁ
which he ischarged. : ~ = - ;

y
2

el e

The evidence that he publ:cly read ll‘m pﬂﬁfﬂ&
proclamation, exhibit B, in that mﬂtﬁﬁ-ﬁ'
given by witnesses Nos. 2, 3, 8, 11 for the pru-i
secation, and Nos. 18, 19, 20 for the defence,
Gunesh Shastree Malwunkur admite thast" 1Fh
publicly read the printed proclamation, exhihlh‘
B, at that meelmg. This -part of the ﬂh&fg&;
therefore, is proved. The evidence that le’
spcke in that meeting the words concerning
Narayen Bapoojee Gorey, with which he is charg-
ed, is given by wilvess No. 2, Chintamun
Sukharam, Public Prosecutor the Poona’
District Court; by witness No, 8, T’enajeli;'_

Ramchunder, Bachelor of Arts of the Bombay
University, and student of law in the Govern-"

ment Law School, Bombay; by wilnesses Nos. 3
and 11,—witness No. 3, Ganput Venkutesh, a
student. in the Deccan College, having made
notes at the meet_.iug of the proceedings ﬂiﬁ%
took place in it; and, which is the strongest
testimony, by wituess No. 12, the Shuukera-
charya Swameo. Witnesses Nos. 2 and 8, whnf'--'*
depoge distinctly to the words used by Gunes)

4
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Shastree Malwunkuar, are entitled from their
well known characters to the fullest credibility ;
and witness No. 12 the Juggutgooroo of the
Hindoo religion, occupying the highest position
“in the Hindoo community, is not only entitled to
the fullest credibility, but it is 1ot to be
supposed that he would wilfully per]ufe himself
in a Court of Justice.

‘Gunesh Shastree Malwunkur denies that he
used the words with which he is charged, with
‘the exception of the words gorey aud kaley,
“which he admits ; and in his defence he produces
three witnesses, Nos, 18, 19, 20. Witness No.
18 contradicts in his cross-examination almost

‘every statement made in his examination in
‘chief. He is the man of equivocal character, em-

ﬁmd to take the deposition of Vyenkuat Shas-
‘tree Matey, denying the statements contained
in the letter, exhibit A. Witness No. 19 gives a
~ _Mnﬂght denial to the positive statements made

“:],y witness No. 18 regarding Lis attendance at

sertain meetings held in reference to the defence
‘0 be made iu this trial, In cross-examination

this witness was questioned about matters which
ﬁy_it a distance, and the falsehood of his direct
festimony wasshewn by comparing it with the
facts elicited. Witvess No. 20 flatly contradicts
himeelf in hLis cross-examination as regards lis
attendance at meetings held in reference to this
trial. I cannot belp applying to each of these
Hﬂ'tg pituesses the maxim—falsus in uno, falsus

in omnibus. The conviction forces itself upon
my mind, that their untrue testimony has not

arisen merely from their interest or bias in fa-
gour of their party, bowever strong their evidence
shows that fnterest and bias to be ; but that it

has proceeded f: om an inteution to misstate and
dfﬂei?ﬁ

~The Court considers, therefore, . that the evi-
dence irrefragably establishes the fact that

Guuvesh Shastree Malwunkur did publish,
farge public assembly, the priuted” proclamation,
- exhibit B., and did speak jo thet public assembly
~ the defamatory words concerning Narayen
Bapoojee Gorey, with which he is charged.

in a

The learned counsel for the defence laid great

g - p
- -E.EJ__-.-._;-.__ &

stress upon lhe argument, that the printed pro- _
clamation, exhibit, B, was merely an answer,
and a calm, dignified answer to the letter, ex-
hibit A, However truly this might be argued -
with reference to the written statement given by |
Vyevkut Shastree Matey, No. 13 of the Record,

it cannot be truly argued with reference to ex=
hibit B ; for this latter, besides answering the.

letter, uuutmna a sweeping and wholesale nha’rgﬂ

of falsehood against the Hindoo Wlduw-\!aﬂﬁ-
age Association, to which not the remotest re-

ference was made in the letter, exhibit A. »

-

The learued counsel also laid great stress vpon
the singular argument, that what wassaid by Gua®
nesh Shastree Malwunkur, in the pﬁblic meeting,
concerning Narayen Bapoojee Gorey, was said
ouly in jest, that it was a mere joke. Even ad-
mitting that it was a joke, we have no precedent
to justify a defamation on the ground that it -waa
perpetrated in joke. ‘A joke’s prosperity’’, saya <"
the greal Shakespeare, * liesin the ear of the '
hearer” : if the anti-reform portion of that large |
assembly had ears to heara wholesale charge o/
of falsehood against the opposite party, and a

charge of dishonesty and baseness sgainst one of
that party,as a joke: it is quite certain that the re- -

form portion of the assembly bhad not ears thus
Jokes have been propeily defined
ag the cayenne of couversation : therefore if -

unseasoned defamation is an offence, defamation
perpetrated in joke must be an aggravation of

the offence, This singular argament lhua make g \

against the defence. - Kol

to receive it,

o —

The learned counsel also laid great siress upon~ -
the argument that there was nolhing offeusive

in the tone and manner of Gunesh Shastre®
Malwunkur whken he read and spoke agaiuut y
Narayen Bapoojee Gorey aund the Hindoo Widow
Marriage Association in the public assembly—
that there was au entire absence of all malice,
We must inquire into this question of malice. ;
The legal import of the term differs from- its __ 4~
acceptation in ordinary conversation. It is not
as in ordinary speech, ouly an expression =
hatred and ill-will to a person, but denotes i

wrongful act done iutentiovally wllhmt?“ P
cause” or excuse. Now as regards Vyenkutl
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Shastree Maley, if he had gone no further than
to give his written statement as directed by the
Shunkiacharya, there would have been no legal

malice, because that was not a wrongful aet, nor
was it done without cause or excuse. In going
further, and issuing a printed proclamation eon-

taining sweeping accusations of falsehood against

a whole Association, he did a wrnugfﬂl act in-
“~tentionally, without cause or excuse, Where a

man publishes a writing, which upon the face of

it is libellous, the law presumes that he does so

with that malicions intention which constitates
an offence. Thus it was said by Lord Tenterden,

that'a person who publishes what is calumnious
‘concerning the charector of another, must be

presumed to have intended to do that which the

publication is necessarily and obviously intended
to effect, uuless hecan show the contrary. No

~“attempt has been made in this case to show that

~"the publication was made under circumstances
“which justify it.

As regards Gunesh Shaslree Malwunkur, he
publicly read the printed proclamation, exhibit

B, that is, published it, and spoke defamatory
words concerning Narayen Bapoojee Gorey, in 2

‘public meeting convened for a special and entire’

ly different purpose : he did so without any au-
thority from the President of the meeting, and

=1

in violation of that authority ; for the Shuukera-
charya deposes that he directed Gunesh Shastree

| 4Mnlwunkur to read the written statement of

Vyenkut Shastree Matey; No, 13, of the Record :

“=___instead of reading this, as directed by the Shun-

e

—_—

.and.his doing so was entirely out of place :
' is, he did a wrongful act intentionally, without

. hundred and fifty persous
“commuticated in Bombay merely for expressing

karcharya, he read the printed proclamation ;
that

cause or excuse. In his case, moreover, the evi-
dence before the Court proves malice not
ounly in its Jegal semse; but in its accepta-

tion in ordinary speecb, of hatred and ill-
will, Witness No. 7 deposes that some two

have been ex-

_aeir opinion that certain other persons ought

natfu have been excommunicated ; and that Gun-
“esh ‘Shastree Malwuukur was the instigator of

ull these excommunications, I consider it further

-

a proof of legal malice, that is, of & wrongful act
done intentionally, without cause or excuse, when
persons charged with defamation of charaeter

 seek to discharge themselves from the uunaa--

quences of such defamation by setting up f
defences and producing false evideuce ; for i t}

wrongful act bad not been done inteutmpd‘llyt
without cause or excuse, there would haye beaﬂ%

an honest coufession of the act, aud an apnlugy
offered for it. |

Ttouly remaius now to state distinetly tﬁr
degree of criminality of nauh uf the accuued
persons., B =

The publication of the proclamation, exhi-

bit B, is admitted by the defence ; and
Vyenknt Shastree Matey admits that- he limtl
it after it had been read over to him, and that hﬂ
had it pablished. It is proved that thqulﬁl aput
in that proclamation ragarding Narayen .' '
the Hindoo Widow-Marriage Aumia 10!

# a
N, . e bl
B

are false, and they are therefore hhallﬂuu. Ho

ever, Vyeukut Shastrée Matey states ﬂuﬁ ,_“k;
did not himself write the prqclamutmn. The LK
in his case great siguificance in this statement
it siguifies that some influence, which “Iﬂ-_&étlf

not resist, had been brought to bear upon hiut i«
extract this false statement from him. Hﬁgy &

man of the very advanced age of fﬂﬁr‘aﬁﬁ:&w
It is evident from his whole appearance that hi

mind and judgement have failed through age, tha
the imbecility of old age and of second ehildhooc
has come upon him. In this almost helpless _mﬁtntf
he has been without strength to resist _‘thhq.avil i
fluences that have been brought to bear upon hio
Advautage has been taken of his weakness nn&i in
firmities by designing and malicious men, at_@
they have made him their victim. If the tavagt,
of age have left him mind enough to realize her¢
after the sad condition into which his wvictim.
zers have brought and abandoned him, if
must bring down his grey hairs with sorrow to
the grave. It is of the natute of an apology when
Le states that <it was through mistake he
sanctioned the publication of anything regarding
the Association, His imbecility or unsounduess
of mind is so apparent that the Court does nok

require that it should be formally alleged r/

jee and




nﬂ;mntihly%nd and it seems to brmg him
s under the geuneral exception of Sec. 84 of Chap
IV of the Penal Code. e
Vyenkut Shastree Matey had some cause or
excuse for publishing the proclamation, exhibit
B : Gunesh Shastree Malwuunker had none, It is
- proved that he published it in a large public
g ‘assembly convened for an entirely different pur-
_ Pose, and that he did so without authority from
E‘» the president of the assembly, and in violation
~of that authority ; and his eagerness thus to
- publish it affords grounds for the suspicion
:- that it was he who extracted it from
- the aged Vyenkut Shastree : this proclama-
- ‘tion is proved to be false, and it is defamatory.
- It is proved that by words spoken in that public
[ﬁmbly he made imputations cunuermng Nara-
- yen Bapoojee Gorey, intending to harm his
“teputation. It is proved that in publishing
‘*lﬂl defamatory proclamation goncerning com-
E:pini‘mnt aud the Hindoo Widow-Marriage Asso-
“eiation, and in making the im putations concerning
?Tararou Bapoojee Gorey harmful to his reputa-
lie acted from express malice, mala fidetand

- and d@charged, and that his bail be cancelled, = '?;‘"

vf’ﬁdinhraiy I Iﬂ pmved ﬁually, lﬁnt inn
seeking to dmchurge himself from the consequenes

es of the defamation, he did not act fairly and |
honestly, but produced false evidence, which the
Court cousiders an aggravation of the offence.

The Court finds that accused No. 1 Vyenknt
Shaltre& bin Chintamun Bhut, Matey, 'fm Hn
imbecility, the effect of very old age, comes under

the general exception of Sec. 84 of Chap IV oEﬂ %
the Peunal Code, and directs that he be acquitted -

The Court ﬁuda that accused No. 2 Gunesh
Shastree bin Bapoojee, Malwunkut, is guilty of .
the offence charged, namely, that he defamed
Narayen Bapoojee Gorey, and the Hiudoo Widow
Marriage Association, by publishing aud speaking
concerning them false imputations, intending to

harm their reputation, an offence punishable =
under Section 500 of the Penal Code; and the~"

Court directs that he be simply imprisoned for
thirty-two days.

Deccan  Herald DPress.
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INTRODUCTION..

Tris Act is called an Act to amend the law relating to the
transfer of property by act of parties, because it does not affect
‘any transfer by operation of law or by, or in execution of, a .

Jecree or order of a Court of competent jurisdiction(1).

— Tt introduces hardly--any new substantive ‘law, . and
yes not (except in the case of the procedure relating to mort-
)ges)} displace any existing ‘enactment. The rules, for in-
ance, as to the relation of landlord and tenant, contained in
o local Acts X of 1859, XIT of 1881, XIX of 1868, XX VIIL

1868, Bengal Act VIII of 1869 and Madras Act VIII of

65, all remain untouched.  Local usages have -been
expressly saved(2) ; and all the many incidents of a mortgage
or a lease, which are not inconsistent with the provisions of
this Act, remain wholly unaffected. o

This Act repeals, among others, Regulation [ of 1798 and
Regulation XVIL of 1806 (the two most important Regula-
tions of the Bengal Code regarding Mortgage, which were-in
force for more than three guarters of a century in Bengal and
the N.-W. Provinces), and lays down the law regarding Sales(3),
Mortgages(4) and- Leases(5) of immoveable property, Ex-
_changes(6), Gifts(7); and Transfers(8) of Actionable Claims.

The following are some of the changes made in the existingh

law by this’Act:— - = o
(1) Where the transteree of & share of a 'dWelling-iioﬁéé;‘
belonging to an undivided family is not a member of the
family, nothing in s. 44 shall be decmed: to entitle him to joint
possession or other eommon or-part enjoyment of the house(9).
(D) Bee .2, ch (1), (2) §s. 98,106, & 108, (3) Chap. IIL - {H) Chap IV,

(5) Chap, V., (6) Chap. V1. (7) Chap. VII. ™ {8) Chap. VIIJ,
(9) 8, 44, para. 2,
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(2) Sale in the case of & reversion or oier intangible thing
~can be made only by a registered instrument(lﬁ).

(3) Sale in the case of tangible immoveable property of a
value less than one hundred rupees, may be made either by a
registered instrument or by delivery of the property(11).

(4) Where the principal money secured 1s one hundred
rupees or upwardg, a mortgage can be effected only by a re-
gistered instrument signed by the mortgagor and attested by ap
least two witnesses(12),

(5) Where the principal money secured is less than one
hundred rupees, a mortgage may be effected either by an in-
satrument signed and attested as aforesaid, or (except in the
case of a simple mortgage) by delivery of the property(13).

(6) In the absence of a contract er local law or usage to
the contrary, a lease of immoveable property for agricultural
or manufacturing purposes shall be deemed to be a lease from
year to year, terminable, on the part of either lessor or lesses,
by six months’ notice expiring with the end of a year of the
tenancy ; and a lease of immoveable property for any other
purpose shall be deemed to be a lease from month to month,
terminable, on the part of either lessor or lessee, by fifteen
days’ notice expiring with the end of a month of the tenancy(14).

(7) For the purpose of making a gift of immoveable pro-
perty (13), the transfer must be effected by a registered instru-
ment signed by or on behalf of the donor, and attested by at
least two witnesses. \

(8) For the purpose of making a gift of moveable pro-
perty(16), the transfer may be effected either by a registered
instrument signed as aforesald or by delivery. _

(9) No judge, pleader, mukhtdr, clerk, bailiff or other
officer connected with Courts of justice can buy any actionable

(10} S, 64, para. 3. {11) 5. 64, para, 3. {T2) S, 6D, para. 1. (13) 5, 5;, para, i
(14 F, 106, para, 1, [15) 8, 123, para, 1, (16) B, 128, para, 2,
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aim falling under the jurisdictien of the Court in w]uch he
exercises his functlom(l?’) ’

The following is an extract from the Report-of the Indmn |
Law Commission, 1879, on the Transfer of Property Bill :—

. *“Read with the Contract Act, this Bill covers almost the

" whole of the ground which could be profitably occupied by law

relating to the transfer infer vivos of interests in property ; and

-for the convenience of the practitioner it could hardly be enact-
ed 1n 2 more accessible form.

This, xt appears to us, justifies the introductory chapter,
which, after declaring what rights are inalienable and by what
persons transfers may be made, proceeds to declare restrictions
of the transfer of property called for in the interests of society.
* These restrictions are identical with those which are alveady
incorporated into the law of India in the Succession Act.

In considering the mecessity for these¢ provisions, it muat
not be forgotten that the number.of domiciled Europeans and
Eurasians holding property in India has of late years greatly
increased, and that the value of the property held by them in
plantations of tea and coffee, in mills and machinery.and in
other investments, now amounts to many millions:of pounds
sterling. These persons and their estates are subject to the
law of succession (Act X of 1865), and it would be dbviously
incensistent that they should possess powers. of creating cstates
in their property by transfers inter vivos which the legislature
has declared they should not enjoy by testamentary disposition.
‘Moreover, where the declared law is silent on the subject in
respect of transfers inter wvivos, the Courts may, and probably
would consider themselves hound to, . recognize -principles
stamped with the assent of the legislature as-conclusive of the
guestion that transfers enfer vivos creating estates in violation
of these principles are invalid as opposed to public policy.

Ay

(17) §, 136,
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The Privy Council has already ruled that estates cannot he
ceated by Hindis in contravention of the principles which un-
gI_er_lie the The,lluss:oﬁ_ Act, or subject to conditions which are
void for repugnancy. | “

The rules contained in sections 10 to 35 1mpugn, so far as
our cxperience goeg, no law or practice of Hindds,’ Muhamma-
dans 01'_'-_01;116:1:_sectsﬁreeognized in India as enjoying special per-
sonal laws, unless it may be the now obsolete practice among,
Muhammadans of devoting "property to the maintenance of the
family of a particular saint. Dut to avoid any disturbance of

rights enjoyed under personal laws, sufficient provision is made
in the Bill.”

The Law Commissioners, by whom the original drafs
of this Act was framed, observed ¢ that their clief object was to
bring the rules which regulate the transmission of property
between living persons into harmony with the rules affecting
its devolution upon death, and thus to furnish the necessary
complement of the work which they commenced in framing
the law of Succession. With this view they inserted: rules
that conditions in resiraint of alienation should be void ; that
conditions making an interest to cease on insolvency or at-
tempted aitenation should alse be void ; that restrictions should
be placed on the power of tying up property by transactions
inter vivos, similar to those imposed by the Indian Succession
Act, sections 100 to 104, in the case of wills. They also pro-
posed rules as to when certain interests created by transactions
inter vivos should be deemed vested. And they applied, muta-
s mutands, to transfers the rules of the Succession Act as fo
contingent bequests, conditional bequests and bequests. with
direciions as to application and enjoyment,”

* Mortgages were legislated for in Bengal as early as 1798,
but, as the old Reculations eave a8 somewhat ernmbramns and
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mortgage, money-lenders had resorted to a simple morigage-
bond, consisting of a covenant to pay and a piedge of the
property. This form of mortgage never having been legislated
for, there was no proteetion to the debtor. The practice was
for the creditor to get a money-decree, and sell up the mort-
gaged property without allowing any time for redemption.
The sale being an ordinary execution-sale of the right, title
~and interest of the debtor, whatever it might be, it was usual,
when the same property was pledged to different creditors in
different niﬁl't.gage-bonds, for each creditor to hold a separate
sale and leave the purchesers to fight out in court the question
of what they had. bouglt under their respective sales.  There
being no machinery for bringing together into one suit the
various incumbrancers on. the property, endless confusion had
been the result, and the decisions of the Courts upon the al-
most insoluble problems arising from this state of things had
been numercus and contradictory. The result was that the
mortgaged property could not fetch anything like its value.
The debtor was ruined, the honest and respectable money- -
lender discouraged, and a vast amount of gambling and specu-
lative litigation fostered..

It had Dcen one of the ohjects of this chapter to remedy
these and other similar evils,”™

The chapter on leases will be of practical use in the case of
leages of buildings, garvdens and mines. It will not of itself
apply to agricultural leases, in other words, to the relations
between zemindar and raiyat.
~ With reference to the power of Hindus to ereate perpetui-
ties, the Hon’ble Mr. Crosthwaite ‘made the following remarks
while discussing the merits of the Transfer of Property
Bill in the Legislative Council :—

* kxtract from the specch of the Hon'hle 3ir, Fvans ou the Transfcr of;Property
Biil o the Governor General’s Couneil,
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“ But another class of objectors arose at the last moment, re-
presented by his hon'ble friend Réj4- Siva Praséd, for whose
opinion as a learned Hindd he had great respect. This gentle-
man and his friends objected to the Bill, not because it iz vinged
HindG law, but because it did not infringe it. They wished
the legislature to go behind the decisions of the Judicial Com-
mittee of the Privy Council and of the Indian Courts, and to
adops the interpretation of Hindt law which some Pandits cf |
Benaras thought to be right. The question which they would
raise was a very large one—whether Hindts had the power of
creating perpetuities or not. The Privy Council (Judicial
Committec) had decided that they had no such power, and the
Bill in section 14 was framed accordingly.

It Was"imposs'ibl}e, if the question wag to be dealt with n
the DBill at all, to do otherwise than follow the rulings of the
highest Appellate Court. Dut there appeared to be so sirong
o desire on the part of the Ilindus, so far ag the Committes
could judge, that these rulings should not be affirmed by the
Jegislatare until the H adis interested in them bad been able
to contest the point farther, that they thougit i best to save
Hindd, Mulammadan and Buddbhist law {rom the operation of

Chapter 1.7
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TRANSFER OF PROPERTY ACT, 1882.

Act No. IV. or 1882.

An Act to amend the law velating to the Transfer of
| Property by act of Parties.

, Preamble. WHEREAS it is expedient to define and amend
eartain parts of the law relating to the transfer-of
property by act of parties; It is hereby enacted as
follows +— S |

CHAPTER L

PRELIMINAKY,

Short title, 1. This Act may be called The Transfer of

Property Act, 18327 :
Commencement. It shall come into force on the first day of July,

1882 ;
Extent, It extends in the first instance to the whole of
Dritish India except the territories respectively ad-
ministered by the Governor of Dombay in Council,
he Licutenant-Governor of Panjdb and the Chief
Commissioner of Dritish Burma.

But any of the said Local Governments may,
from time to time, by notification in the local ofh-
cial Gazette, extend this Act to the whele or any
specified part of the territories under its adminis-
tration. |

And any Local Government ma}:-,:with the pre-
vious sanction of the Governor-Gensral in Council,
from time to time, by notification dn the local offi~



- cial Gagetie, exanpt, either retrospectively or pros-
pectively, thronghout the whole or any part of the
territories administered by such Local Government,
the members of any race, sect, _tribe or class from
all or any of the following provisions, namely, scc-
tions forty-one, fifty-four, paragraphs two and
~ three, fifty-nine, sixty-ninc, one hundred and seven
~and one hundred and twenty-three,

2. In the territories to whith’this Act extends™ Bepeal of Acts
for the time being the enactments specified in the
schedule hercto anncxed shall be repealed to the
extent therein mentioned. But nothing herein
contained shall be deemed to affect—
(@) the provisions of any enactment not hereby Saving of cer-

’ 1 tain enactments,
€X 1}1'*3531}’ rePealed . N incidents, righis,

(/) any terms or incidents of any contract cr ekt &
constitution of property which are consistent with
the provisions of this Act, and are allewed by th
Jaw for the time being in force :

(¢) any right* or liability arising out of a legale
relation constituted before this Act comes into
force, or any relief in respect of any such right or
liability : or,

(d) save as provided by section fifty-seven, and
chapter four of this Act, any transfer by operation
of law or by,-or in execution of, a decree or order
“of a Court of competent jurisdiciion : and nothing
in the second chapter of this Act shall be deemed

to afiect any rule of Hindi, Muliammadan . or
Buddhist law.

e o

- -

—— e L g

*I R LI (AL U 21,
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= Interpresancns
¢luuse,

5. In this Act, unless 1here 1s somethiliy repug-
nant 1n the subject or context,—
«immoveable  “lmmoveable property’ ddes not include stand-

property " e Hmbar. SToW! . rnag .
Ing tunber, growing Crops or grass : .
snstrument™:  CInstrument”  means a non-testamentary unmstru-
ment :
“registered™:  ““registered” _means registered in British India

under the law for the time being in force regulating
the registration of documents :
sattastied  to *attached to the earth” means—
the earth  («) rooted in the carth, as in the case of trees
and shrubs ;
(0) imbedded in the carth, as in the case of walls
or buildings ; or -
(¢) attached to what is so imbedded for the
permanent beneficial enjoyrsent of that to which ik
1s attached :

-

¢ potice™: and a person is said to have “ notice”* of a fact
when he actually knows that {act, or when, but for
willul abstention from an inquiry or search which
he ought to have made, or gross negligence, he
would have known it, or when information of the
fact is given to or obtained by his agent vrder the
circumstances mentioned in the Indian Contract
Act, 1872, section 229,

Boactmentsre-  4- 1he chapters and sections of this Aet which

~ latine to con-

T o be taken Telate to contracts shall be taken as part of the

2 par e 2 Indian Contract Act, 1872.

L
&

e —

R — L L — —

* Contruct Act, s, 220 as to azent; i Cal,*212, ond 11 B, L, &8,
' al (P, C)
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CHAPTER IL

- OF TRANSFERS OF PBOPEETY BY ACT OF PARTIES.
(A).—Transfer of Property, whether moveable or

’ immoveable. |
5. In the following sectioms *{ransfer of pro-

¢“ Transfer of

property’”  de-

perty”’ means an act by which a living person con- fined.

veys property, in present or in future, to one or
‘more other living péraons, or to himself and one or
more other living persons, and “{o transfer pro-
perty”’ is to perform such act.

6. Property of any kind may be transferred, ex-
cept as otherwise provided by this Act or by any
other law for the time being in force :

(a) The chance of an heir-apparent succeeding
_to an estate, the chance of a relation obtaining a
legacy on the death of a kinsman, or any other
mere possibility of a like nature, cannot be trans-
ferred.

() A mere right of re-entry for breach of a con-
dition subsequent cannot be transferred to any one
except the owner of the property affected thereby.

(¢) An easement cannot be transferred apart
from the dominant heritage.

(d) An interest in property restricted in its en-
joyment to the owner personally cannot be trans-
ferred by him.
~ (¢) A mere right to sue for compensation for a

fraud or for harm illegally caused cannot be trans-
ferred.

"~ () A public officc cannot be transferred, nor
can the salary of a public officer, whether before oz
after it has become pavable,

What may be
transferred, -



Persona compas
tent to transfer,

Operation
transfer,

L o ]

(9) Stibends allowed ff)il'.l]ﬂiiﬂry and avil pen.
gioners of Gm—'ernmem': and political persions can-
not be transferred. :

(7) No tiransfer can be made (1) in so far ay it
is opposed 1o the nature of -the interest affected
thereby, or (2) for an illegal purpose, or (3).to a
person legally disqualified to be transferce.

7. Every person competens to contract and en-
titled to transferable *property, or authb}ized to dm-=
pose of transferabile property not his own, is cani-

‘petent to transfer such property either wholly or

ol

in part and either absolutely or conditionally, in-

the circumsiances, to the extent and_in the manner,

allowed and prescribed b v any law for the time
et in fores,

8. Unless a different intention is expressed or
necessardly implied, a transfer® of property passes
forthwith to the transferee all the interest which
the transferor is then capable of passing in the pro-
periy, and in the legal incidents thereof.

Such incidents include,f where the preperty ig
land, the easements annexed thereto, the rents and
profits thereof accruing after the transfer, and ali
things attached to the earth ;

and, where the property is machinery attached
to the earih, the moveable parts thereof |

and, where the property is a house, the esgs.
ments annexed thereto, ‘the_Tent thereof accruing
after the transfer, and the locks, keys, bars, doers,
windows and all cthier things provided for perma-
nent dse therewith : .

« 2 V. L., 125 (buildings) ; 14 W. R., 379, - )
t 2t W, R, 830 N-W, P, 1870, p, 251 ; Morley X, 8., 239,
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and, where the property is a debt or other action-
able eclaim, the securities .thérefor (except where
they sre also for other debts or claims not trans-
ferred to the transferee), but not arrears of interest
asccrucd before the transfer ;

and, where the property is money or other pro-
pert v yielding income, the interest or income thereof
aceruing after the transfer takes effect.,

J. A Property may be made without oOral transfer.
Wntmg in every casc in which & writing is not ex-
pressly required by law.,
-10. Where property is transferred subject® to a Condition ras,
training aliena-

condiiion cr limitation absolutely restraining the tios.

transferce or any person claiming under him from
parting with ‘or dispesing ef his intercst in the pro-

N}

perty, the condition or limitation is void, except in
the case of a lease where the condition is for the
benefit of the lessor or thoze claiming under him :
provided that property may be transterred to or for
the benefit of a woman (not being a Hindd, Mu-
hammadan or Euddhist), so that she shall not have
power during her marriage to transfer or charge
+he same or her beneficial interest therein.

11. Where, on a transfer of property, an interest Rﬂﬂ‘ﬂéﬂtfﬂ re-
therein is created absolately 1 favour of any per- berest created. -
son, bui the terms of the transfer direct that such
interestim‘ahall be applied or enjoyed by him in a
particalar monner, he shall be entitled to receive
and- dispose of %uch interest as if there were no

guch direetion.

* 8es L, R, 3, Chan, D, 149, 285,
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N G_‘t:hing in this section shall be deemed to affect
the right to restrain, for the beneficial enjoyment;

of one piece of immoveable property, the enjoyment
of another piece of such property, or to compel the
enjoyment thereof in a particular manner, .

I -

Condition mak- ] e
ing interest de-  1J. Where property is transferred subject to'n
terminahle on in- el .. . . .
soivency or at- COndition or limitation makmg ey 1nterest .ther-em,
tempted aliena- _ .
tion, reserved or given to or for the benefit of any per-

Son, to cease on his becoming insolvent or endes.
vouring to transfer or dispose of the same, such
condition or limitation is void.

Nothing in this section applies to a condition in

a lease for the benefit of the lessor or those claim-
ing under him. :

bj;’;‘;‘f;nbjf; 13. Where, on a transfer of property, an interest

perso. therein is created for the benefit of g person not #f.
existence at the date of the tmréli]sfer, subject to a
prior interest created by the sanie transter, the in-
terest crcated for the Lenefit of such person shall

not take effect, unless it oxtends to the whole of

the remaining interest of the transferor in the pro-

perty. | I Sl
[LLUSTRATION,

A transfers property of which he is the owner to B in trust for A and
hig intended wife successively for their lives, and after the desth of the
survivor for the cldest son of the intended marriame for Iife, and after
his death for A's second son, The interest so created for the beng_ﬁt:ot
the eldest son does not take effect, because it does not extend to the
whole of A’s remaining interestin the property,

" Rute againgt 14, No transfer of property can operate to create’
Berpetuity. an interest which is to take effect after the life-time
of one or more persons living at the date of such

transfer, and the minority of sorie person who



I8,
shall be in existence at the expiration of that period,
and to whony, if he attainsfull age, the interest
created is to belong. -
15. If, on a transfer of property, an interest Transter  to

S class  some ok
therein is created for the benefit of a class® of per- whom come un-

gons with regard to some of whom such interest and ig, -
fails by reason of any of the rules contained in secs

tions thirteen and ourteen, such interest fails as

regards the whole class.

6. Where an interest fails by reason of any of Transfer to take
the rules contained in sections thirteen, fourteen fﬁugutriﬁﬁgf
and fifteen, any interest created in the same trans-
action and intendéd to”toke efiect after or upon
faitare of such prior interest also fails.

17. The restrictions in sections fourteen, filteen Transter  in
and sixteen shall not apply to property transferred e L?Pugfﬂ
for the benefit of the public in the advancement of
veligion, knowledge, commerce, health, safety or
Chigy other object beneficial to mankind.

18. Where the terms of a transfer of property irection for
direct that the income arising from the property accamuiation.
shall be accumulated, such direction} shall be void,
and the property shall be disposed of as if no ac-
cumulation had been directed.

Exception.—Where the property is immoveable,
or where accumulation is directed to be made from
the date of the transfer, the direction shall be valid’
in respect only of the income arising from the pro-
perty within one year next following such date ;
and at the end of the year such property and 1n-
come shall be disposed of respectively as if the

—]

* Rentick v. Duke of Portland, 7 Chan, D, 623, *
+ Donaldson v, Demaldeon; Ly R, 3 Chan, Div, 749, '
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period during which the accumulation has been
directed to be made had elapsed. |
19 Where on a tI‘ﬂ-Ilet:l‘ of property, an mterest

ARt

Yeuted interest,

Epec:tf ving the time when it is to0. take effect or in
terms specifying that it is to take ‘effect forthwﬂh
or on the happening of an event which mist Bk ,
PER, sach interest is vested, upless ) cﬂntrary in-
tention a:pears from the terms of the tramsfer. .
A vested intercst is not defeated by the dea.tﬁ {}f
the transferce befere he obtains possession.
Erplanation.— An intention that aninterest shall.
nct be vested 13 not to be inierred merely frem a
provision wherehy the enjorment thereof is yoat-__,
voned, or whereby a prior interest in the same pro-
perty 1s given or rescrved to scme cther person, or
whereby income arising from the property 1;5‘&11-'_
reeted to be accumulated until £hé time of er 0y-
ment arrives, or ficm a provieien ihat if a particu-
lar cvend s:L:aEi Luppen the mterest shall pass to
ncther person. e

- =

When unbern 20. Where, on a trancier of property, an interest
perzon - acyuires i . : ' PRI
Pested interist o therein is created for the lenefit of a person:not.
transfer for his
benelit. then living, he acquires upon his birth, unless a

countrary intcntion appear from the terms oi-_.;t;he
traisfer, a vosted interest, although Lie may not be
entitled to the enjoyment thereof 1mmedlately on
his birth. | |
. Contingent - 21. Where, on a transfer of property, an l:tcrest
IC8v. 3
therein is createl in favour of a person to take effect
oily on the happening of & Bpemﬁed unédrtain
event, or if a specified uncertain event shall not

happen, such person thereby acquires & contingent
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interest in the property. Such interest becomes a
vested interest, in the former case, on the happen-
ing of the cvent, in the latter, when the happening
gf the event becomes impossible.

Ezception.—Where, under a transfer of property,
a person becomes entitled to an interest therein upon
attalning a particular age, and the transferor also
gives to hign absolutely the income to arise from
such interest before be reaches that age, or directs
the income or so much thereof as may be necessary
to be applied {or his bencfit, such interest is not
contingent.

22. Where, on a transfer of property, an interest Transfer o
therein is created in favour of such members only mib;rﬁp :f*ﬂ-iz
of a class as shall attain a particular age, such in-  particular age.
terest docs not vest in any member of the class who
has not attained that age. |

28. Where, on a transfer of property, an interest Transfer con-

T e « . | . ‘ . . tinwent cn haps
ﬂl@l’&lﬂ_ 1§ to aceruc to a EpECiﬁEd person if g &1 eCi~ pening of specﬁ-

fied uncertain event shall hapyen, and no time is E;rgnt. ucer(ain
mentioned for the occurrence of that event, the in-
terest fuils unless such event happens before, or at
the same time as, the intermediate or precedent in-
terest ccases to exist. |

24. Where, on a transfer of property, an interest ngé:ffff;;tgrﬁz
therein is to acerue to such of certain persons as assurviveatsome

. ' pericd not rpecls

shall be surviving at some period, but the exact fied.
period is not speeilied, the interest shall go to such
of them as shall be alive when the mtermediate or

preccaent interest ceascs to exist, unless a contrary
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intention appears from the terms of the transfer.

JLLTUSTRATION,

A ftransicrs property to B for life, ard after Lis death to Cepd D
equally to be divid-d between them, or to the survivor of them, C+lies
during the life o B. D survives BY At B's death the property passed
to D. :

uinﬂ;ﬂiitiunﬂl 25. An interest created on a transfer of property.

and dependent upon a condition fails if the falfile
meat of the condition is impossible, or is forbidden
by law, or is of such a nature that, if permaitiet, it

ﬂ' .
L

wonld defeat the provisions of any law, or is frans -
dulent, or involves or imulies inj ury to the person

or property of another, or the Court regards it 48
immoral or opposed to >ublic pohcy.

JLLUBTRATIONRS,

(a). A lots a farm to B on eondition that he shall walk a huudrea
nilee in an hour. The leaze is void,

(b). A gives Rs. 500 to B on condition ihat he stall marry A's
danghter C. At the date of the trfmsfer C was tlt'.'ad. m
v.il.

- (). A transfers Hs. 500 to B on conditisn that sho shall murder C,
The trancfer {s void,

(d). & tranfers R. 500 to bis nizsa C if she will desert hep huge
band. The transfor is voil.

Folfil nent  of r T
conditios proce. - 20+ Where the terms of a transfer of property

deat. impose a condition to be fu'filled before o perEin
can take an interest in the property, the condition

shall be deemed to have been fulfilled if it has beea
substantially complied with.
JLLTITRATIONS,

(a). A transfers Rs. 5,000 to B on condition that he #hall marry with
tie coussnt of O, Daud B. E di-s. B marriss with the consent of G.
apd D. Disdmdto havy £a80d th eondition, o Ff“%‘?

(b). A transfors T's. 5,000 to B on &sudi.ion that he shall tm.rry with
. - the conrent ¢f @, Dand I. DI marries without the consent of C, D and

E, but obtaing their consent after the mﬂl‘lmﬂ'ﬂ. B has ot fulfilled the
Cﬂndlimlh * ' -
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27. Where, on a transfer of property, an interest Conditional

therein is created in favour of one person, and by

transfer to one
person  coupled
with transier to

the same transactior an ulterior disposition of the suother on fail.

ure of prior dis.

game interest is made m favour of another, if the position,

prior disposition under the transfer shall fail, the
ulterior disposition shall take effect upon the fail-
ure of the prior disposition, althcugh the failure
may not have occurred in the manner contempiated
by the transferor. |

transaction is that the ulterior disposition shall
take effect only in the event of the prior disposi-
tion failing in a particular manner, the ulterior
disposition shall not take effect unless the prier
disposition fails in that manner.

ILLUSTRATIONS,

(a). A transfers Es. 500 to B on condition that ha shall execute a
~pertain leass within three months alter A’s death, and if he should
: 'mitg dp o, to C. B digs in A’s life-time, The disporition in
favoor of C takes effect, o N

(b). A transfers property to his wife; biit in case she should die in
his life-time, tré.ﬂﬁfers___tﬁ B that which he had trausfeired to her, A
and his wife perish together, under circumstances which make it im-
possible to prove that she died before him, The disposition m {avour
of B dces not take cilect,

28, On a transfer of property an interest therein
may be created to accrue to any person with the
condition superadded that in case a specified un-
certain event shall happen such interest shall pass
‘to another person, or that in ease a specified un-
- eppiain_event shall not happen such interest shall
pass to another person. In each case the dispesi-
tons are subject to the rules contained in sections

ten, twelve, twenty-one, twenty-two, twenty-three,

gwenty-four, twentv-five and twenty-seven,

& Sktertion: of the parties to the

Ulterior transe.

fer conditional

on happening or
not happening of
specified event,
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. Fuolfilmeat of 89  An ulferior disposition of the kind contem-
eondition subte. e

quent, plated by the last Preceding section cannot take
| effect unless the condition is strictly fulfilled.

-

ILLUSTRATION,

A transfers Ras, 500 to B, to be paid to him on his a.ttammg h].s maj,ilr-
ity or marrying, with 2 proviso that, if B dics a minor or mnrnﬂ Iiﬂl-
out C’s consent, the Rs. 500 shall go to D. D marries when only 17
years of age, without C’'s consent, The tramsfer to D takes sffect,

Prior disposi- 30, If the ulterior disposition is not valitl," the
tion not affected

by invalidity of prior disposition is not affected by it.
ulterior disposi-

tiom, :
ILLURTRATION. | LR

A trangfers a farm fo B for her. life, and, it she do hot desert her

‘husband, to C. B is entitled to the farm during her life as if e top-
dition had been inserted.

Condition that _
, Covdition et S1. Subject to the provisions of section twelvﬁ,

coase to bave of- on 8 transfer of property-an-interest thepein may

fect 1n case spe-

cified uncertain he, created with the condition superadded that jt
_even. Oa,pans or

doss wot bappen. 8hall cease to exist in case a specificd urcertain

event shall ]mppen, or in case & specified un
event shall not heppen.

TLLUSTATIONS, " e

(a). A transfers a farm to B for bis life, with & proviso that, in cam
B cuts down a ce:rin n weod, the tracsfer shall cease to have any tﬁcnt
B cuts down the wood, IHe loses his life-interest in the farm.

(h). A transfers a farm o B, jrovided that; if B shall not oo te
England within fhree yeaws after thedate of the transfer, his interest

in the farm shall ecase. B does not go to England within the term
prescribed. His interest in the farm ceases.

Cswonesndition 82, In order that a condition that an injerés

mast s be lu- SatE

valid, shall cease to exist may be valid, it is necesnary
that the event to which it 'relates be one which
conld legally constitute the conditien of the cres-

tion of an interest.
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83. Where, on a transfer of property, an interest ﬂn{;;ﬁifn %11::

- therein is created sulject to a condition that the formauce of act,
no time being

person taking it shall-perform a certain act, but no pecified for per-
tirne is specified for the performance of-the act, the
condition is broken when he renders impossible,
permanently or for an. indefinite- ‘period, ‘the pern

formance of the at:t

34 Where an act is to he perfm med b} a person  Transfer con-
ditiopnal om per.

eith er as a conditien to be fulfilled Lefore an inter- {fﬁﬁfigﬁpix--
ewt " ‘créated on a transfer of property is enjoyed by fed.

him, or as a condition -on the non-fulfilment of

which the interest 1s to pass from him to another

person, and a time is specified for the performance

of the act, if such ye-formance within the specified

time is- prevented by the fraud of a persen who

would be directly benefited by non-fulfilment of

the condition, such further time shall as against

b be-allowed for performing the act as shall be | |
requisite to make up for-¢ke delay- caused by such R
fraud. Dut if no time is specified for the perform-
ance of the act, then, if its performance is by the
fraud of a person interested in the non-fulfilment
of the condition rundered imyossible or indefinitely
jostroned, the conditien shall as against him be

~deemed to have been fulfilled.

Llection.
35, Where a person professes to traunsfer proper. Election when
. . LeCt SEary., :
ty which he has no* right to transfer, and as part
of the same transaction confers any benefit on the ~ -
‘owner of the property, such owner must elect ¢ ther
to confirm such transfer or to dissent frem it ¢ and

L L - —

2 hpeuse o5o,
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tha latter case he shall relinquish the henefit #p -
-eonferred and the benefit so relinquished slall re-
vert to the transferor or his repr esentative a8 Jf 1%
had not been disposed of,

subject nevertheless,

where the transfer is gratnitous, and the weans-
feror has, before the election died or otherwise B
come ineapable of making a fresh tvansfer,

and in all eases where the transfer is for consie
deration, |
~ to the charge of making good to the disappoint-
ed transferce the amount or value of the property
attempted to be transferred to him.

Tt e
ILLUSTRATION.

Tha farm of Sultdnpur is the property of C and worth Ds. 800, A by
an instrument of gift professss to transfer it to B, giviug by the same -
instrument Rs, 1,000 to C, C Elcr:ts tD rata.m the fﬂ.rm. Hr:. fm:faihm
gift of Rs. 1,000. |

In the samg case, A dics before the election, His representative must
out of the Bs. 1,000 pay Ra. 800 to B,

I"'l'l

the rule in the first paraﬂ'raph of this le:u%wn
applies whether the transferor does or does not ba-.

lieve that which he professes to transfer to be his
own. T

A person taking no benefit directly under a
transaction, but deriving a benefit under it indirect.
ly, need not elect.

A person who in his one capacity takes a benefit
under the transaction may in another dissent there-
from. e

Ea,('fpfzrm to the last preceding four rulesmis Where
a particular lenelit is expressed to be conferred on |
the owner of the property which the transieror
professes to transfer, and such benefit is ¢xpressed
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to be in liey of that property, if such owner claim
‘the property, he must.relinquish the particular
benefit, but he is not: bound to relinquish any other
benefit conferred upon him by the same transaction.
Acceptance of the benefit by the person on whom
1t 1s conferred eonstitufes ai “election by him to
confirm the transfer, if he is aware of his duty to
elect and of those circumstances which would in.
fluence the judgment of a reasonablegnan in making
% election, or if he waives enquiry into the cir-
cumstances. o
Such knowledge or waiver shall, in the absence
of evidence to the contrary, be presumed, if the
person on whom the benefit has been conferred has

enjoyed it for-two years without doing. any m to
eXpress dissent,

Such knowledge or waiver may be inferred from
mﬁaact of hls which, renders it lmpﬂSSﬂJ‘Ie to place
the persons interested in-tbe property professed to
be transferred in the same condition asif such act

.bad not been done.

ILLUSTBATION,

A transfers to B 3n estate to which C is entitled, and as part of the
gatue tratsaction gives Ca coal-miue, C takes pesscsricn of the mins
and e¢xhausts it, He has thereby confirmed the transicr ¢f the csiate
to B. |

~ If he does not within one year after the date of
'{ﬁﬁeﬂt:ansfer signify to the transfcror or his repre-
sentdtivés - his intention fo confirm or to diseent
from the transfer, the transferor or his representa-
tives may, upon the expiration of that period, re-
quire him to make his election ; and if he does not
comi;lv with snch "reamisition within a reasonable



Appnrtmnmeut'

of periodical pay-
“ments on deter-
mination of in-
-terest of person
entitled,

Lar ]
time after he Lias 1ecelved it, he shall be deemed tc .

have clected to confirm the transfer,
In case of disability, the, election shall be post-

poned until the disability ceases, or until the elegs

tion is made by zome competent authority,

Apportionment, IR

. -.
At
= _Er

36. In the absuce of & comptract or local usage
to the contrar 5, a all 1enta, annuities, pensmm,“d@—

of income shall, upon the transfer of the interest

‘of the person entitled to receive such payments, be

- Apportionmen,
cf bewncfit of oh- ,

deemed, as between the transferor and the trans-
feree, to accrue due from day to day, and to be ap-
portionable accordingly, but to be payalle on the
days appeinted for the pﬂ.}'ment thereod.

- e
L -"'-!'ﬁ...'\-'-

37. When in consequence of a transfer, propcrty

ligation on so. 18 divided and held i several shares, and thereupon

yeranuce,

the benefit of any olligation relating to. the pro-
perty as a whole passes from one'to sevefdl owriers
of the property, the corresponding duty shall, in
the absence of a contract to the contrary amongxt

‘the owners, be performed in favour of each of such

nate for that purposc :

owners, i proportion to the value of his sharein
the property, provided that the duty can be severéd
and that the severance does not substantially in-
crease the burden of the obligation ; but if the ddty
cannot be severed, or if the severance would subg-
tantially increase the burden of the obligatiopz#fe

daty shall be performed for the benefit of $uch one
of the several owners as they shall Jomt] y dcslg-

-



- Pmﬁaed that: no perfson on whom the burdem
ha oblig ation lies shall be answerable for failure
Yo dlﬂ:charge it in manner provided by this SECthIl |
nlesgand until he has had reasc-mh mt;cc of
he severance

Noihmg 11

ricuiturat - I ses unless mgi
_:M‘*ncnf by mmtification in the

50 directs.

o L
L N

SRS L oK . ILLUSTRATIONS,

a). A sells to B C and D a house situate in a Tﬂiawe and leascd to
_E at-an annual rent of Rs. 30 and delivery of one fat sheep, B having
provided half t!% purchase- -money and C and D one quarter each. I,

m %ﬁu of this, must pay Rs. 15 to B, Rs, 73 to C, and Rs, 7} to- 5

- D, and must deliver the sheep &ccurdmg to the joint direction of B, C
~and D oo . -
=g T the witie case, each house’in the ulla.rre bemg boundto pro-
vide ten days’ labour each year on a dyke to prevent inundation, E had
agreed as a term of his lease to perform this work for A, B, C and D

. ﬁu‘mm-ﬂ requ_;r& E tu perfﬂrm the ten days’ work due on account of the

H_ e i
- ot
_:.".'- _." .ﬂ"?: ,‘_ il M,

; i each, X is not {}und tcs do more than ten days’ work in all,.
' accﬂr{hnfv to such directions

i i - _- ._‘ - - - - -
..~--51'. 1 - "" LC I may Joir 1L @1ViNg
- __,:J.__._' e 1 "'.|-|--F"1It'

B.—Transfer of I nmmveab ¢

.ﬁ'ﬂ-r-——-—-w By

roperty

fw?mblﬁ property, transfers such property for e P e

stances to trans-.

consideration, alleging the existence of such eir-
iy mlstances they shall, as between the trwee---.

m,?be deemed to h.L ve exlsted If tl

-any. person, authorized only undm Transfer by

' s rson authorized
Peirenmstances in their nature variable to dispose of baly under cer-

i



anqmry that the IHCGIﬂE-ﬁf the prﬂpmty is msuﬂime _h g
“Xance, aud that the_sah of the field isnecessary, 'md 2

wefield from A,  As between B on the onc p*ﬂt and A
oiher P&I'lr a necessity for the sale <hall’

.-_."_.-_'.'h_‘- g::'n_'l'.-‘]_'r b‘ 'EI- 2 v

.m?ﬁ““;f:;;fﬁ:- 39, Where a third perwn*“ Lma a rf Wt toT

entitled to main- majntenance, or promﬂmn for advancew or
¥ LILCE, 1
marriage, {rom the profits. of | 1mmﬁva&ble property,

and : uch ro perty 13 tranaferrc,d with the mtenfwﬁ -

; ....-r_

"'*'-'t may be cnfor el

tentlgﬁ 7 ."- _
_agmns{t a transferee io

=
5 .:-_-- _ ' i

g 1'__
i 1" Ua e

=

“his hands..

&, a_ IHindu, transfers Sultdnpur tto hm{ulﬁter-m-mw B in heu a_:}f et o
claim g ~ainst him*for maintenance in virtue of his baving becox __ t_
titled to her deceased husband’s pmperty, and agrees m];h.
: ghe is -dispossessed of Sultdnpur, & will transfer to-hex.al
uut. of such of several other specified ﬂllagea in hmqpoigp
: - m; elcet. A sells the specified ﬂllages tn Cy - -
5 wm netice nf the agreemant. ~bisa
m— h&l f' 1:‘ -_ r._.__.w_'l__'___:f,. i ,.... ',:.-;T”'::._:h' et o
: Burden of ob- 49 W *"iﬁ “ or the more Zot
on imposin
ﬁ.ﬁieﬁmﬂn us% of 1113 OWII mmoveabfe Pf‘
2 mme has, independently of any interest in the im
roper ty of another or of qnygag__{__
* ght'16 Festrain the epjoyment of
‘ _ s s __*_ _..,: .,_ '_‘.d: : ..,__,-____. g s g -.} -
- * Wilson v, "_-. % B 3G e X )
e - ~ Maglean v, Mackay, L, B, 5P (32) ; B, A3 0f b 18: T: ._
.
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* where a third pei*‘sdn i3 entltled to the_benefit of = aiﬂi&*‘; -

; an obligation arising out of contract and annexed ownership = bus
not amounting to

“to the ownership of immoveable property, but not interest or ease-
ment. .

amountmg to an interest therein or easement there-
E‘.a = i
r ﬁi’f

n.anay be enforced against
insler thereof or a gratuitous |
tr -2 Gf the property affected ‘I:hE’reby! but not -
- agmnst a transferee for consideration and without

notice of the right or obligation, nor against such
property in his hands.

s “ILLUSTRATION,

Rt el e M
e

A contracts to sell ;Sultdnpur to B, While the confract.is still-in s
force he sells Sultanpur to C, who has notice of the contract. Bmmay
enforce the contract against C to the’ same extent as agamut A,

8 o4l Where, with the consent, express.orimplied, Tranefer by os-
" m “persons inte [ Sd 1n unmoveable prgpcrty e
a person is the ostensible owner of such 1 property
__ - and transfers the same for consideration, the trans-
: fer shall not] be voidable onfjthe ground that the gt

E‘ % transferor was_not authorized to makeit ; prended |
| ‘that the transferee, after taking reasonable care to PR
ascertain that the transferor had power to make the
transfer, has acted in good. faith,
e 42 Where a person transfers any immoveable tTianster by
- property, rescrving power to revoke the transfer, bifoni. to re
- and su 'ﬁ&qﬁently transfers the property for consi- J°<, ™

transfer.
_deration to another transferee, such transfer operates

1in favour of such transferee (subject to any

ol s -r-
e .

tion attached to the exereue of the power) as 4




[ o2t )
revocation of the former tronefur {o the extent of
the power, S
| ILLUSTRATION,

A lets a house to B, and reserves power o reveke tle lesse if, in the
opinion of a specified surveyor, B should make'a use ef it detrimental
to its value. Afterwards A, thinking that such a use has been made,

| lets the house to C. This operates as a revocation of B's lease subject

. %o the opinion of the surveyor as to B’s use of the house baving been
detrimental to its-valune. —- -

Transfer by 43, Where a person erronedusly represents that
unauthorized per- 3

son who subse- he 13 authorized to transfer certain immoveahle

gquently acquires .

interest in pro- property, and professes to transfer such property

pm].rtmmemd' for consideration, such transfer shall, at the option
of the transferee, operate on any interest* which
the transferor may acquire in such property, at
any time during which the contract of transfer
subsists,
~ Nothing in this section shall impair-the right of
transferees in good faith for consideration without

notice of the existence of the said option.

1 ILI:UETRATIG_F-

. A; & Hindii who has separated ¥rom bid ‘father B, sella to € three
fields, X, Y and Z, representing that A is authorized to transfcr the
same. Of these fields Z does not kelong to A, it having been retained
by B on the partition; but on B’s dying A as heir obtains Z. C, not
baving rescinded the contract of sale, may requirc A to deliver Z to
bim.
Tranefcr by 44, Where one of two or more co-owners of im-
One CO-OWIEY, _ | ] . £
maveable property legally competent in that behal
transfers his share of such property or any interest
" therein, the transferee acquires, as to such share or
interest, and so far as is necessary to give effect to
the transfer, the transferor’s right to joint posses-

* Sug. v, and P, 13th Ed, 297; 10 Legal Companion 97; L L. B,
3 AL, 806, - | ' T |

.
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sion or other common or part enjoyment of the
:property, and’ to enforce. a partition of the same,
“but subject to the conditions and liabilities affect-
“ing, at the date of the transfer, the share or interest
.80 transferred.

Where the transferee -of & share of a dwelhng-
house belonging to an undivided family is not a .
member of the family, nothing in this section shall

‘ _ be deemed to entitle him to joint possession.or other
ctmtmﬂn or part enjoyment of the house.
. Where immoveable property is transferred Joint_tratster

forconsideration,
fnr CDI]SIdGlﬂth]’.l to two or more persons, and such

~consideration is paid out of a fund belonging to
‘them in common, they are, in the absence of a con-
tract- to the contrary, respectively entitled to in-
_terests in such property identical, as nearly as may
be, with the interests to which they were respec-
tively entitled in the fund ; and wheressuch’ consi-
deration is paid out of se.parate funds belenging to
them respectively, they are, in tlie absence-of a
contract to the contrary, respectively entitled te
interests in such property in_proportion to the
shares of the consideration Whmh they respectively
“advanced.

- In the absence of evidence as to the interests in
the fund to which they were respectively entitled,
or es to-the shares which they respectively ad-
~vanced, such persons “shalt~be presumed to be
equally interested in the property.

- 46. Where immoveable property i tra,naferred Transfer  for

. ,  consideration by
._for consideration by persons having distinct in- persons haviog

distinct interests:
. terests thercin, the transferors are, in the absence e
~of a contract to the contrary, entitled to share in



x [ 28 ],
the consideration equally, where their interests in
the property were of equal value, and, !hrgre &uch

interests were of unequal valwe, proportio
the value of their respective interests.

“ILLUHTRMIG}.H

Py Lﬁlpum. There being mo agreemsn t_to the co a.ry, xlu
entitled to an eighth share in Lﬁ.lpuri,m and C eack d e 1k
share in that mauza.

(b). A, being entitled to a life-interest in mauza Atrali and B and’ C
to the reversion, sell the mauza for REs. 1,000, A’s life-interest is ag-
certained to be worth Rs. 600, the reversion Re. 400. - A is entitled to

receive Rs, 600 out of the purchase-money, B andC to receive Ra.-.'dz{}ﬂ

Transferbyco- . 47, Where several co-owners-of immov ﬁable pro-

owners of share .
in_common pro- perty . transiere “therein without a}ecﬂyﬁg
that the transfer is to take Lﬂ&(}t _Qn_ Ly perticular

perty.

Fema,

among such trgnafewrs, 'taI&'E'E eflect on such rsh?f
equally “where the shares were equal, and where
they were uneq:ual pw}zortmtely to the extﬂm
-of such shas . ' —

ILLUSTRATION,

, the owner of an eight-anna share, and B andtﬂim 1 e owne; of

A fuur-anna. share, in mauza Sulténpur, transfer a two-annsa thare in
the mauza to D, without sp cifying frﬂm mhinﬁ qf thedr EB‘FBI&Im
the transfer is made, To give effect to the ‘tranefer cne-arna chare is
teken from thc share of A, a.na hnifmnnnaahareﬁnmeachnttha

O .--l:

Eh&f&ﬂ@fﬁmﬂh v "7

Priority  of ———
rights created by 48. Where a pe
transier.

rson purports to create by trans.
fer at different times rights in or over the same

i ‘=f"-""

immoveable property, and such rights ‘cannot all
exist or be exercised to their {ull extent together,

: each later created right shall, in the absence of s
' z\\ apecml contract or reservation bmdmg the earli~=
-‘\ = :

‘I‘- ‘ .
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transferces, be subject to the rights previously
created. | R

49, “{here .immc{?eable property is transferred gty e E;;’f

for consideration, and such property or any part Lev.
thereof is at the date of the transfer insured against
loss or damage by fire, the transferee, in case of
such loss or damage, may, in the absence of & con-
- fract to the contrary, require any money which the
transferor actually receives under the policy, or so
much thereof as may be necessary, to be applied in
- rawnstating the property. '

30.. No person shall be chargeable with any rents paﬂmiﬁmﬂﬁiﬁ
or profits of any immoveable property, which he under - defective
has in good faith paid or delivered to any person
of whom he in good faith held such property, not-
withetanding it may afterwards appear that the
person to whom such payment or delivery was

made had no right to receive such rénts or profits.

- JLLURTRATION, -

A lets 5 fleld to B at a rent of Bs. 89, and then transfers ‘the field to
C. B, having no notice of the transfer, in good faith pays the rent to
A, "B {rnot ghargeable with the rent 8o paid.

_—— ——

51. Whefl the transferee of immoveable property  improvements
" 1_makes any impro vement™ on the property, bel-'rgving fide ho;ders Ander
in good faith that he is absolutely entitled thereto, |

and he is subsequently evicted therefrom by any

person having a better title, the transferee bas a

“right to ré_quire the person causing the eviction

~either to have the value of the improvement esti-

mated and paid or secured to the tra,uéferee, or to

“sell his interest in the property to the transferee at

-]

* & Dom, 235 ; 10 Legal Companicn §3; I, L, R, % Bom;i‘é{}._
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the thien market value thercef respective of the
value of such improvement, |
Llhe amount to be paid or secured in respect of
such improvement shall De' the estimated value

thereof at the time of the eviction,

Tropsier of
property  pend-
ing suit relating
thereto.

When, under the circumstances aforesaid, the
transferce has planted or sown on the property
crops which are growing when he is evicted there-
from, he is entitled to such crops and to fiec in-
gress and egress to gather and carry them,

2. During the active prosecution in any Court
having authority in British India, or established
beyond the limits of British India by the Governor
General in Council, of a contentious suit or pro-
ceeding in which any right to immoveahle property
18 directly and specifically in question, the proper-
ty cannot be transferred* or otherwise dealt with

by any party to the suit op proceeding so as to

Fraundulent
taansier, .

affect the rights of any other party thereto ynder
any decree or order which may be made therein,

except under the authority of the Court and on
such terms as it may impose. |

53, Every transfer of immoveable, property,
made with -intent to defraud prior or subsequent

. transferces thereof for conslderation, or co-ovwners

or other persons having an interest in such pPro-
perty, or te defeat or delay the creditors of the
transferor, 1a voidable at the 'op‘tjqu -of any person
50 defranded, defeated or delayed. o e

E L el

* 8 B. L. R. 478; 7 Mad. 111 ; 11 Bom 24, 64, 139; N.-3V. P, 1847,

Fa = T

P 3015 10 W. R 469; 7 W, R. 225 .15 W. R, 372; 20 W. R. 282,

2 Tayl, and Bell 113; 1 O'Kin. 303, 309; 5 W, R, D, C 63; 8 Bouy,
A COL A1 Borry v, Gibhens, T, R R Ch, 7450 ¢ - |



[ 26 ]

TWhere the effect of any transfer of immoveable
property is to defraud, defoat or delay any such °
person, and such trapefer is made gratuitously or
for a grossly inadequate consideration, the transfer
may be presumed to have been made with such

intent as aforesaid. - |
NTathmn' contained in this section shall impair-

tlie Tights ‘of-any transferee in good faith and for
Qﬁnsaderatmp_._&_,

" CHAPTER III.
- OF SALES oF IMMOVEABLE PROPERTY.

n4, ¢ Sale” .is a transfer of ownership in ex- «Sale”d:fined.
change for a price paid or pmmlsed or part-paid
and part-promised.
~ Such transfer, in the case of tangible immove. Sale how made.
able property of the value of one hundred rupees
and upwards, or in the case of a feversioh or other '
intangible thing, can be made nnly by ) reglstered

*ﬁstrument -

In the case of tangible immoveable property of
a value less than one hundred rupees, such transfer
may be made either by a registered instrument or
by delivery of the property. . |

Delivery* of tangible immoveable property takes
place when the seller places the buyer, or such per-
son as he directs, in possession of the property.

A contract for the sale of immoveable property Contract for
i¢ a contract that a sale of such property shall take e
place on terms settled between the parties: -

-

* 14 B, L. R. 307, 312; N.-W. P. 1866, p. 87; 12 W. R. P. C. 6 ; W.
R. 1864, p. 222; 6 W. R. 243 Morley N. 5. 358 ; in the case of a reversion

or other mtanglble thing, delwery tnkes piace when the parties consent
to the delivery,



Rizhts and lige
1111'.1&:. of buyer
nd geller, |

L2t ]
It daes not, of ]:tSelf create any interest in or
charge on such property. . | -
53. In the absence of a contract to the contr ar}r |
the buyer and the seller of {mmovenble property -
respectively are subject to the liabilities, and have

- the rights, mentioned in the rules ne:;t'?ollowing, |

or such of them a3 are applicable to the property |

Csold: = e

(1) The seller is bound—= -
(a) to disclose to the bu}fel any mater m’l defect

- in the property of which the seller is, and the buyer

18 not, aware, and which the buyer could mt with
ordinary care discover ;. |

(b) to produce to the buyer on his request for
examination all-documents of title relating to the

- property which are in the seller’s passesmon OF
power ;. ' "

'(¢) to answer to the best of his information all
relevant ‘questions put to him by the buyer in re-

spect to the property or the title thereto ; . |

- {d)-on payment or tender of the amount due in
respect of the price, to execute a proper conveyance

of the property when the buyer tenders it to him

-for execution st a proper time and place ; -

. {e) between the date of the contract of sale and

- the delivery of the property, to take as much care

of the property and all documents of title relating:

- thereto which are in his possession, as an owner of

~ordinary p1udence Would take of such property
- and documents ; - |

(/) to give, on bemg 50 reqmred the buyers |

-L.'such person as he directs, such possesswn of the -

property as its nature adlmtﬁ y . :
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Where the effect of any transfer of immoveable
property is to defraud, defeat or delay any such °
person, and such trapsfer is made gratuitously or
for a grossly inadequate consideration, the transfer
may be presumed to have been made with such

rl = - . — - ro— o = P

‘intent as aforesaid.
“Nothing contained in this section shall impair

~the rights of any .transferee in good-faith and for

consideration. |

" CHAPTER III.
OF SALES oF IMMOVEABLE PROPERTY. |
54, ‘“ Sale’’ .18 a transfer of ownership 1n ex- «gale” dufined.
change for a price pald or PI‘OII]ISBd or part-paid
and part-promised. -
Such transfer, in the case of tangﬂﬂe immove- Sale kow made.
able property of the value of one hundred rupees
and upwards, or in the case of a reversion or other |
mtanglble thing, can be made enly by a reglstered
~Instrument. | | Ty
In the case of tangible iﬁi”mdvéable'prﬁperty of
a value Jess than one hundred rupees, such transfer
may be made either by a regmtered instrument or
by delivery of the property. |
Delivery* of tangible immoveable property takes
place when the seller places the buyer, or such per-
son as he directs, in possession of the property.
~ A contract for the sale of immoveable property _ Contract  for
is a contract that a sale of such property shall take
place on terms settled between the parties.

“« 14 B. L. R, 307, 312; N.-W. P. 1866, p. 87; 12 W. R. P. C. 6 ; W.
R. 1864, p. 222; 6 W. R. 248 ; Morley N. 8. 368 ; in the case of a reversion

or fﬁhe;- %ptangible thing, delivery takes place when the parties consent
1 18 e 17.-"‘1“.':_



N1
It does not, of 1tseh, create any 11'_1tei'e tin or .
charge on such property. - |

Rights and lia- 55, In the absence of a contract to the contr arv |
llltlE:: of buyer

ad seller. the buyer and the seller of fmmoveable property
respectively are subject to the liabilities, and have
“the rights, mentioned in the rules next ﬁ}llowm |
or such of thcm a3 ara apphcable to the proper t};
Csold: T |
(1) The seller is bound— . *-
(a) to disclose to the buyer any matm ial defect
. in the property of which the seller 13, and the buyer
is not, aware, and which the buyer could not with
ordinary care discover ; . .
(b) to produce to the buyer on his request for
exammatm .all docnments of title relating to the
- property which are in the seller's possession or
power ;. _— ' .
'(¢) to answer to the best of his infor ma,tlon all
relevant~yuestions put to-him by the buyer in re.
spect to the property or the title thereto ;
{d) - on payment or tender of the amount due in
respect of the price, to execute a proper conveyance
of the property when the buyer tenders it to him
- for execution at a proper time and place ;

- (€) between -the date of the contract of sale and
the delivery of the property, to take as much care
of the property and all documents of title relating
thereto which are in his possession, as an owner of
Jordmmy prudence would take r.}f such property
,and documents ; - -
..(f) to give, on bemg BO reqmred the buyer,

-._Lsuch person as he directs, such possession of the

‘property as its nature admts ; - -
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{9) to pay all public charges and rent accruedi
due in respect of the property up to the date of
the sale, the interest on all incumbrances. on such
property due on such date, and, except where the
property Is sold subject to incumbrances, to digs-
charge all ineumbrances on the property then exist-
ing. " | |

() The seller shall be deemed to contract with:
the buyer that the interest -which the seller pro-
fesses to transfer to the buyer subsists and that he
has power to transfer the same: o

- provided that, where the sale is made by a per-
son in a fiduciary character, he shall be-dcemed to
contract with the buyer that the seller has done no
act whereby the property is incumbered or whereby
be is hindered from transferring-it.

The benefit of the contract mentioned in- this
~rule shall be annexed to, and shall go with, the
snterest of the transfcree as such, and may be en-
forced by every person in whom that interest is for
the whole or any part thereof from time to-time
vested, |

——y —— —
—_—

-+ (8) Wherc the whole of the purcha-se-money has
heen paid to the seller, he is also hound to deliver’
“to the buyer all docunrents of title relating to the

‘property which are in the: seller’s possession or
S power s ' | ‘
provided that (a), wherc the seller retains any
pazt of the property comprised in such documents,
he is entitled to retain them all, and (), where she
- whole of such property is sold to different buyers,
- the buyer of the lot of greatest value is entitled to
such doenmenis, - But in caze («) the-seller, and



-
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§n case (0) the buyer -of the lot of greatest valae,
is bound,  upon every Tesgonable request by the
buyer, or by any of the other huyers, as the case
may -be, and at the cost of the person making the
- request, to produce the said documients and furnish
such true copies thereol or ‘extracts therefroin as
“he may require ;- -gnd in the meantime, the sailer,
“or the buyer of the lot of n'reatest ~value, as the case
‘may be, shall keep' the said decuments safe, tm-
“eancelled and undefaced, unless prevented from %o
~doing by fire or other inevitable accident ;
(4) The seller is entitled— | ~
(a) to the rents and profits of the property t‘lh
the ownership thereof passes to the buyer; -
~ (B) where the ownership of the property hag
‘passed to the buyer before payment of the whole of
thelpui‘chaee-mone}f, to & charge upon the property
‘in the hands of the buyer for the amount of the
-purchase-money, or any part thereof remaining
- unpaid, and for interest on such amount or part
(5) The buyer is bound— |
" (a) to disclose to the seller any fact as to the
.- mature or extent of the seller’s interest in the pro-
- perty .of which the buyér 1& aware, hut of whick
. he has reason to believe that the seller is not aware,
- and which materially increases -the vslue-of such
- interest ; _ ..
(6) to pay or tender? at the time and place of
" completing the sale, the purchase-money to the
‘geller or such person as he directs : provided that,
. where the property is sold free freror incumbrances,
- the buyer may retain out of the purchase-money
,the amount. of any incumlrances on the property
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exisiing at the date of the -sale, and shall pay the
~amount so retained to the persons entitled thereto g
..(c) where the ownership of the property has
passed to the buyer, to bear any loss arising from
- the destruction, injury or deercase in value of the
property not caused by the seller; ™ .

(d) where the ownership of the .pmperty has
passed to the buyer, .as between himself and the
scller, to pay all public charges and rent which
may become. payable in respcet of the property,
the principal moneys due on -any incumbrances
subject to which the property is sold, and the 1N~

(6) The buyer 18 entztled—-— | -

(a) where the ownership of the proper‘ty has
passed to him, to the benefit of any improvement
1, or increase in value. of, the property,.and to the
rents and profits thereof; -

(&) unless he has improperly dechned to. accept |
delivery of the property, to a charge.on the proper-
ty, as agamst the seller and all persons claiming
under him with notice of the payment,.to the ex-
tent of the seller's intercst in the property, for the
~amount of any purchase-money properly paid by
the buyer in anticipation of the delivery and for
interest on such amount ; and, when he properly
declines to accept the delivery, also for the earnest -
(if any) and for the costs (if any) awarded to him
of a suit to compel specific performance of the con-
tract or to obtain a decree for.its rescissien.

An omission to make such disclosures as are
mentioned in this section, paragraph (1), clause
(), and paragraph (5), clauee (a), is fraudulent,



poile uf oot 6. Where two properties are subject to =
subject to 8 com- common charge, and -one of the properties is.sold,
mon charge, - ] ‘ ]
the buyer is,.as against the seller, in the absence of
2 contract to the contrary, entitled to shave the
-charge satisfied out of the other property, so far as

«gich property will extend.
Discharge of Incumbrandes on Sule.

orovision by 5. {a) Where immovesble property-subject to
brances, and sale a1y incumbrance, whether immediately payable or
freed therefrom. |
~not, 1s sold by the Court or in execution of a decree,
- or out of court, the Court mey, if it thinks $it, on
the application of any party to the aale, d,lre«ct o
_allow payment into court, o o
+{1) in case of an annual cr monthly sum clm'ge&
. -on -the preperty, or -of -a -capital sam
charged -on a determinable interest in the
" property,—of such amount as, when in-
vested in securities-ofithe Government.of
-~dndia, the -Court considers-will be suifi-
- «clent, by means of the interest thereof, to
keep down -or otherwise provide for that
~charge, and )
{(2) ; in any -other -case of a capma] Sum: chnrffea
on the property,~of the amount sufficient
. to meet the incumbrance and any interest
. due thereon.
But in cither case -there shall also be peid inte
court such -additienal amount es the {ourt-consi-
" ders will be sufficient to meet the eontingency of
further costs, expenses and interest, and any other
contingency, except depreciation of investments,
not exceeding one-tenth part of ihe original amonni
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{0 be paid .in,unless the Court for special reasons
(which it shall record) thinks fit torequlrealarn*er
additional amount. " o
" (b) Thereupon. the Court may, if it th"inks ﬁt
‘and after notice to.the .ineumbrancer, .unless the
Court, for reasons to be recorded in writing, thinks
fit to dispense with such notice, declare the pro-
perty to be freed from the incumbrance, and make
“any order for conveyance, or vesting order, proper
for giving effect to the sale, and give directions
. for the retention- and 1nve3tment of the money in
- court. - | |
(¢) After notice served on the persons interested
in or entitled to the money or fund in court, the
Court may direct payment or transler thereof to
the persons entitled to reccive or give a discharge
for- the same, and generally-may give" directions

respecting the application or distribution of tl_]_r._le |
capital or income tnereof, . - -

(d) An appeal shall’ lie" from any declaratmn,
order or direction under thls ﬂectmn as if the same-
were a decree. SRR -_

(¢) In this section * Court” means (1) a High
. Court in the exercise of its ordinary or extraordi-
-nary- original civil jurisdiction, (2) the Court of &

District Judge within the local limits of whose
~ jurisdiction the property or any part thereof is
situate, (3) any-other Court which the Local Go-
 vernment may, from time to time, by notification

in the official Gazette, declare to be competent to
- exercise the jurisdiction conferred by this section.

e, '
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CHAPTER.IV.

OF MORTGAGES OF InMoVEABLE ProrERTY awp
CuakGEs. |

! .:,.. s

«Mortgage,” 58.(a). A mortoage is the transfer of an ﬁ'In
“mortgagor” and -

“mortgagec” d.- terest in s ecific immoveable property ;lor the pur-
o pose of securing the payment of me '“.ﬁ»adrmnced

-;.,—- J-|..---. =
f"'- T~

N

or to be advanced by way of loan, an exist ng o

futare debt, or the performange of an uwurrement

which may give rise to a pecuniary lmblhty.

T'he transicror® is called a mortgagor, the trans-
foree a niortgagee ; the principal money and inter-
est of which payment is securcd for the tume being
are called the mortg L age-money, and the instrument

: (& any) by which tue trauster is effected is called
| a mortyage-deed. o4

Simple mort-  (0). W here, without delivering possession nf the

mol‘tnaﬁed [rojerty, the moltgugor bmﬁh; mse

}elaunalb tu ld_) tlbe-mel‘tguue-moneb and aﬂ*rees,-

Cex|ressly or impledly, that, in the eventof lijs
fuiling. 1o pay dLLGldIIH" to his contract, the mprt.
gagee shall Lave a right to cause the mﬁrtgaged

Jrojperty to—te sold and ile pi1oceeds of sale to be ‘%

,h."-. e

1he mﬁligﬁge moLey, tle ensa {tIOIl 18 {alltd!a
sm:ple“ ortgase aIrd the’: i L
mortgagee. - |

conditional sale.

Mortgaze by (c). Wlere the mcrigeger c-stcnsﬂ;]y selljaﬁt’ba

mnrtgaged proporty—- |
on ccndition “that of dfeult of Fay mmt of the

r Eng ish jiactice fllencd, with Lecerssaay modiﬁdi{icfu-, b Lcm. A,
. T 109 Merigager need Lot have preseut cwnaship, N.-W, P, 1672,
p. 11, scd. qu. 12, Mocre’s L, A, 275, 306, Colebr, Dig. B.j, ¢, LIl t, 96.

.M_

‘aj plied, so far as may be necesrary, in Ia}*ﬁeﬁ of 18

==
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mortgage-money on’a certain date the sale <hall
become ahsolute, or

on condition that on such payment bemg made

‘the sale ghall become void, or

- on condition that on such payment bemn* made

the buyer shall transfer the property to the seller,

" the . transaction is called a mortgage by condi-

tionak sale and the mortgazee a mortgagee by con-

ditional sale. , |
(d). Where the mortgagor delivers pﬁsséssioﬁ of mgt"gggff“m?

the mortgaged property to the mortgagee, and

authorises him to retain such possession until pay-

ment of the mortgage-money, and to receive the

rents and profits accruing from the property and

to appropriate them in lien of interest, or in pay-

ment of the mortgage-money, or partly in lien of

interest and partly in payment of the mortgage.

money, the transaction is called an usufructuary

- mortgage® &nd the mortgagee an usufructnary

T ERRRI Tl v i gl Jhr e
mor tn‘arfee. o

(¢). Where the mortgagor binds hlIﬂSBlf to re- Euglish mort.
pa.y the mortgage-money on a_certain date, and e
transfers the mortgaged property absolutely to the
mortgagee, but subject to a proﬁiso that he will re-
transfer it to the mortgagor upon payment of the
mortgage-money as agreed, the tr zmsactmn ig called
an English mortgage.

59. Wherethe principal money secured isonehun- Mortgage when

to be Dby as-
dred rupees or upwards, a mortgage can be effected surance.

only by a registered instrumentf signed by the
mortgagor and attested by at least two witnesses.

* Manph. 8, 12, 63; K. B. Ghose, 218, 219; 2 Moore's L. A, 137,
t Macph, 83 ; R, B. Ghose 64, This applics {0 defeacancey,



Ripht of mnrt.
gazor to redecm.

Wlere tle principal meney securcd is Jess {Inm
one lurdred ruypees,.a merigege may be ciiected
ether by an instrument signed and attested as
aforeseid, or (except in the case of a simyle mort-
gage) by delivery of the property.

Nothing in this section shall be deemed to render
invalid mortgages made in the towns of Caleutts,
Madras; Bombay, Kardchi and Rangoon, by deli-
very to a creditor or his agent of documents of title
to 1mmovcable property, with intent to create &

.securlt} thereon.

Eighis and L.,abzfmes of ifortgagor.
€0. At any time after the pr111c1pa1 money has
become payable, the mortgagor* has a right, on
payment or tender, ata proper time and place, of

. the martgage-mnney, 1o require the martg’ﬁg‘ee (a')

to deliver the mortgage-deed, if any, to the mort-
gagor, (b)..where the mortgagee is in pessession of

the mortgaged property, to deliver possession thereof

to the morigagor, aud (¢} at the cost of the mort-
gogor either to re-transfer the mortgaged pmpnﬂ*
to him or to—such third person ss he may dirvec
or to execute and (where the mortgage has %em
effected by a registered instrument) to have re-
gistered an ackrowledgment in writing that any
right in derogation “of his interest transferred tc
the mortoagce has been extin ﬁ‘umhed

meded that the right conferred by tTm; JLt
tion has not been extinguishedf by act i::ﬂ" t

parties or by order of a Court, . .

5 5. L. R, 450 ;6 B, L. B. 6622 Mad420; 7 Mad, 383; 13 B, &
R. 205 N..TW. P, 1808, p. 204; O Bom. €9 7 B, L R, 126 (P, )
T 6 Bom, A, CLJ, 2651 X, ‘ﬂ' P., 1880, p, 12%



g

- The right eenferred by thls section is called &
right to redeum,and @ suit to enforce it 1 called a
suit for redemption. i
.- Nething in this seciion shall he deemed to render
inva'id any provision to the effect that, if the time
fixel for.payment of the principal money has been
allowed to pass or no such time has been fixed,the
morteares shall be eatitlel to reasonaule notice
before payment or tender of such money:

Nothing n this section shall entitle® a person Bedemption of

portion of mort-.

interested in a share only of the mortgaged pro- gazed property.
perty to redeem his own share only, on payment
of a proportionate part.of the.amount remaudng
due on the mortgage, except where a mortgagee,
or, if there are more mortgazees than one, all such
mortgagees, has or have acquired,. in.whole or in
part, the share of a mortgagor:.

61. .A mortzazor seeking to redecm any one nnﬁlg;tir;rgd;;{z
mortgaze shall, 1n the-absence of a contract to the pﬂhfﬂ:;&ﬂmtuly
eontrary, be ent.tledf -to do so without paying any mortased
money due under any separate mortgage made by
him, or By any person through whom he claims,
on property other than that comprised in the mort-
gage which he secks to redeem. .

JLLUBTRATION,

. A, the owner of farms Z anl Y, mortraz2s Z to B for Re, 1,000, A
nttcr sads morteazss Y to B far Rs, 1,000, making no stipalation as to
any allitional char, ¢ 'n 72, 4 maiy insti.ate a suic-for taz relun; itirn

piar

of tha morteazyon 2 alns,

TR NLW. I, 1857, p. 68; 20 W. K. 887 22 W, R, i, 4 W. B 24
N.-W. PO1870, p.o 4 N-W. Pu 1872, p. 925 N.-W, P 1878, p, 1435 R, B
Ghosy, 193 ; 15 B. L. B, 333,

1 6 Bom, A, C. J, 9¢; R, B, Ghose, 330, 331.



Bight of nan.
fructuary mort.
8aZ0r 10 IeQoQr
POsICRsIOn.

Aczesgism to
mortgaged pro.
. pﬂ_rrty.- . '

.. Accesinon: ac.
quired in virtns

[ 87 ) |

62. Tn the ease of a.usufructnmjy mortgare,
the mortgagor has a right to recover posscssion of
the property-— _

(a) where the mortgagee is authorized to pay
bimself the mortgazye-money from the rents and
profits of the property,—when such money 1s paid ;

(0) where the mortgazee is authorized to pay
himself from such reats and, profits the interest of
the principal l_nnney,:—-ﬁ'hen ‘the. term (if any),
prescribed for the payment of the mortgage money
has expired and thé mortgagor pays or tenders to
the mortgigse the principal mouey or deposits it
n eourt as herainafter provided,

- 63. Where mortgaged property in possession of
the mortgages has, during the continuance of the
mortgige, received any accession,* the mortgagor,
upon redemption, shull, in the absence of a contract
gagee to such accession.

‘Whers such accession has been acquired at the

to the coatrary, ba entitled as agalust the mort.

of tran-fuged expenset of the mortgagee, and is cajable of sepa-

ownegskip.,

- Tate possession or enjoyment without detriment to

the praucipal property, the mortgagor desirizg to
‘teke the accession must pay to the mortgag.e the

expense of acquiricgit, If such separate poss.§sion

~or eijoyment is not possible, the accession muss

be dulivered with the property, the mortgagor beinly

lv Lo, 309 ; k1 Bum.__j@.__
t LLLUSIRATION,
A ﬁ'rrfgagéﬁ to B & field, the trecs on which are the property of

_ Government, B entrs into posscscion of the field, and as occopant

therect buys the trees: - A redecms the fidld.  Ee is entitiud to the tieep

on payment of their cost, . "
10 Dom, 309, 871 ; N.-W, P, 1866, p, 281,
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liable, in the case of an acguisition necessary to,.
preserve the property from destruction, forfeiture
“or sale, or made with his assent, to pay the proper
cost thereof, as an addition to the principal money,
at the same rate of interest. |

In the case last mentioned the profits, if'any,
arising from the acceasion shall be credited to the
mortgagor. ' -

Where the mortgage is usufructuary and the
accession has besen acquired at the expense of the
mortgagee, the profits, if any, arising from the
accession shall, in the absence of a contract to the
coutrary, be set off against interest, if any, pay able,
on the money so expended..

64. Where the mortgazed property is a lease for Renewa! o
e - . tnortgaged leage.
@ term of years, and the mortgagee obtains a re-

“newal of the lease, the mortgagor, upon redemption,
gshall, in the absence of a contract by him to the
contmry, ¥ave the benefit of the new lease.

"85, In the absence of a contract to the contrary, Implied  cons
‘the mortgagor ‘shall be deemed to contract* with ;‘f{:ot; by morte
the mertgagee, |

(2) that the interest which the martgagor pro.

“fesses to transfer to the mortgagee subsists, and
that tae fnortgﬂgar has powei' to transfer the same ;

(5) that the morigagor will defendt, or; if the
- mortgagee be in possession of the mortzaged pro-
perty, enable him-to defend, the martgagor s title
thereto ; . . |

(¢) that the mortmgor wﬂl, 50 long as the
morteagee is mot in possession of the mortgaged

C® N..W. P., 1867, 199,
{ 8. D, A, 1857, p. 1195 ; 1853, p. 573
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~ property, pay all public charges dcctuing due’in
_ yespect of the property 5
. {d) and, where the mortgaged property is s
Jease for a term of years, that the rent payable
under the lease, the conditions contained therein,
and the contracts binding on the lessee have been
paid, "pe”l‘f'drmed and -observed down ‘to ‘thé com-
gnencement of the mortgage® ; and that the mort.
~ gagor will, so long as the security exists and the
~1oitgagee i8 not in-possession of the mortgaged:
property, pay the rent reserved by the lease, or, if
the lease be renewed, the renewed lease, perform
the conditions contained therein and observe.the-
 contracts binding on the lessee, and indemnify the
“mortgagee against all claims sustained by reason
~of the non-payment of the said rent or the non-
“performance or non-observence of the #aid condi-
“tions and contracts ;. | |
- (¢) and, where the mortgage is & second or
" subsequent incumbrance on .the property, that the
“mortgagor will pay the interest from tire to time
"sceruing due on each prior incumbrance as and
when it becomes due, and will at the proper time
- discharge the principal money due on such prior
‘incumhrance. | |
- Nothing in clause (¢), or in clause (), so far as
it relates to the payment of future rent, applies in
the case of an usufructuary mortgage.

" The benefit of the contracts mentioned in this
gection shall be annexed to and shall go with thein-
terest of the mortgagee as such, and may be enforced
by every person in whom that interest is for the

whole or any part thereof from time to time vested.

# N,.W, P, 1869, p. 128
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66. A morigagor in possession of the mortgaged Waste by mon..
e - . Zag0r i posgese.
property 18 not liable to the mortgagee for allowing sioa. |
“the px;dpért y to deteriqmte, ; but he* must not coms
‘mit duy act whlch 18 destructive or permanently
1njurious thereto, if the security is insufficient, or
“ will be rendered insufficient by such act.
- Ezplanation.—A security is insufficient} within
the wmeaning of 'ifhis section unless the value of the
. mortgared pfdp'erf:y exceeds by dhe-third, or, if
| consisting of buildings, exceeds by one-half, the
_amount for the time beine duz on the mortgage..
Rights and- Liabilities of ‘Maﬁ*tg@gm
67. In the absence of a contract to the contrary, Rizht to fore.
o 7 elosure o sale.
- the mortgagee] has, at any time after the mortgage-
money has become payable to him, and before a
"decree has been made for the redemption of the
mortgaged property, or the mortgage-money has
been paid or deposited as hereinafter provided, a
“right to obtain from the Court an order that the
“mortgagor shall be absolutely-debarred of his. right.
“to redeem the property, or an order that the pro- -
“perty be sold. a
A suit to obtain an order that a- mortgagor. shall
“be absohutely” debarred “of his right to redeem the
mortgaged property is called a suit for foreclosure.
. Nothing in this section shaII be decrned—. i
-~ {a) to duthorize|| a simple morfgagee as such to

. Masph. 1685 B, B. Ghos., 147 -

= ¢ Lewin oy Trasts, p. 203 |

"7 12 Mad 282 X..w, p, 1870, p. 311 : No forcclosure before expiration
“of period pam d. 2 Bowbh, 212 : Mortgazee's right to sale, 7 Bomb. 4, C,
. 14t ; 9"Bi_iﬂ1h_ 12, | S Lo P L e

,‘E_Simplﬂ mortgagzee, N..W, P, 1869, p. 184 : Usufructuary, N..W. P,
549, p, 59, fiﬂhl'.:l‘ 018, 573, i



Right to eue
for  mortgage-
wmouney.

institute a suit for fGTEC]ﬁSHI'c, or ﬁnmsnfmdtw|

mortgagee as such to institute a suif@f@feclosufe
or sale, or a mortgagee h}y ﬁDIldlthllﬂI sale 8 such
to %@Wn suit for sale TR
(b)) to authorize a mmtgﬂg@ Eho holds the
martgagee s rights as his trustee or legal represe
atxt*%_m who may sue for a sale of the pr :
to institute a su.t for foreclosure ; or
(¢) to authorize the mortgagee of a ra W
canal or other work in the maintenance of wluch
the publie arc interested, to 1nst¢ute a suit for
foreclosure or sale ; or Reeib o = T
(d) to aurhnuze &pa‘m:ﬂ}ter&ated in part nn1v
- of the mortgage: uit relatin,

only to a corre ‘qpmlﬂmrr pfu*t of the mm"tfmrfed
111'0pe1'tv unless the mortgagess: }mm with

a .,.-. &

un_d 1 mortgages ==
1e"'mnr'ﬁftrroo has a 1'1nht to sue the rnn“ﬂ:-
oayor for thﬂ m “:1'1: 2328- :naaey 1 the followir

cases only :— ' i
(a) wheee the mortzagor binds himself Pi’ﬁﬂ&?
the samef :

() whersthemdrizaze:is dc‘ptfwed_* of the whnle |

or part of hm semrdfy orin cc uer
wrongful act or deﬁmlt of the mar’rgarrﬂr :
(*5‘) wlere, the m ortgazee being entitled tﬂﬁ!

g ———

session of the property, the morf;mwcfr?a lﬂ” to dp-

* Cases contra, Macph. 193, 196.

+ 6 W, R. 283. :

Ijlaph 2083 20 W. . 7. :

| 4 Moore’s I A 464; Marshall 209; 7 8. D. A. 47; N.-W. P. 1860,
928 : 50 in ths case of a Kénam mortaze, 8 Hﬁi 315; 6 W, B, 233;
(power to usuiructuary mortgagee).

the
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liver the same to him, or t0 seeure the possessmn

Wf to him without dlsturbance by the mort-.

gagnr or any: ether person. e
By an} cause Gther than the ﬁrongful

ody o ,, Eecunty is rendered _insufficient
in secticn sixty-six, the mortgagee may
require the mortgagor to give hlm- within areason-
able time another sufficient security for his debt,
and; if the mortgagor fzuls so to do, may sue him

for the mortgage-money..

9. A pnwer* conferred by the mortgarre-deed Power “of sale.

=40 the mortgagee, Or On‘any person on his behalf,
gell o cur inselling, in default of payment

of” the mortgage-money, the mortgaged property,,

when valid.

or any pal' thereof without the intervention of

inthe following cases (namel} )—
::- B r.-t':.' __f.’ P ',_ ah 17 rtgaﬂ?e,

i o TR
3 e
!
i‘lﬁ in

’(’8!) Wherc the mo"" o
and neither the mortgagor nor the mortgagee is @
Hind, Muhammadan or Buddhist ;

(b) thre the mortgagee is the Secretary of

((‘) #vhere ‘Ehe mcsi“ﬁg'ﬂged property of any part.
thercof is situate within the towns of Calwt%&,,

Madras, Bombay, Kardchi or Rangoon.

principal money

or on one of several mortgagors, a-nd default has

e e

3 =

* 8 Bom, A, . J, 1412 ; Muvhammadan Law, Macph. 2,

i

~_But no such.power shall be EKEYEi'SéﬂitlnléSS and

!l
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been -miacde in payment of the principal money, or
of pa.rt thereof, for thrce months after-such ser-
vice ; or

(2) some intcrest under the mortgage amourt-
ing at least to five hundred rupees-is in arrear and
unpaid for three months after becoming due.

When 2 sale has been made in professed exer-
eise of such a powen; .the ithe-of the purchaser
shall not be impeachabie -on - #lie grownd that no
case had arisen to authorise the sale, or that due
notice was not given, or that the power was othep-

* wise improperly or irregularly exercised ; but any

person damnified by an unauthorized, or improper,
or irregular exercise of the power shall have his
remedy In damages against the person exercising
the power. |

~“The money which is received by the mortgages,
ausmg from.the . gale, after discharge of prior in-
cumbrances if any, te which the sale is not-mude
subject, or after payment into court whder section
fifty-zeven of a sum to meet any prior incum-
brance, shall, In the absence of a contract to the
eontrary, be held by him in trust to be applied by
him, first, in payment of all costs, charges and ex-
penses properly incurred by him as incident to the
sale or any attempted sale ; and, secondly, in dis-
charge of the mortgage-money and costs and other
money, if any, due under the mortgage ; and the
residuc of the money so received shall be paid to
the person entitled to the mortgaged property or
authorized to give receipts for the proceeds of the
sale thereof. .

‘Nothing in the fmmer part of tlus section
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4 phea t& poirs’;em acmferred before this Act comes: -
5. e s
.' ::

he pcrwepa and provisions contained in sections 1

r'_'!r"-..'u‘.. —

| mx___ta fween (both inclusive, of the Trustees.and

'ﬂ"h?-lﬂ-

rtoaoces’ Powers Act 1866, shall be deemed

| to ALJ[Jl} to ]311!_':-‘115 3}53&;{5%&8, wherever in Entlsh

B e B g el g m ks e o i cn e o el
i [

a-Hmdu? \Iulmmnmdtm or Buid]ust

- e T

i 40 If, after the. date of a mortgage, any acces- Accession to.
s mortgaged  pros
; sion” is. made to ‘the mortgaged property, the perty.
mnrtn'an*ee, in,the absence of a contract to the con-

% -shall, for the purposes of the security, be
entitled to such acccssmn.

e e .

ILLUETMTIG*:E : | _

e

T S

u‘l'-w..-

(a) A mortgazcs to B a certain ficld bordering on & river. The field is
increasad. by a. luvion. For the purposes of his e arity, B is cntitied
to the increas:,

::

3 7 m%#

e (1. “ hen the morfgftfred property is a lease fop Renrwal  of
{ _ oo i T mortgagel lease:
vears, and the worigagor obtains a re-

new al GF the lease, the movigages, in the absence of

- the C-‘Jllil‘ ary, Sl.;i‘[l f(}l‘ thc 11111‘1]0363

of the scenr! ty, be entitled to the new lease.

- 72, When, during the eontinuance of the mort- Rizhtsof morte
Eﬁ:re‘ the I'IlDTf”ﬂ”G“ takes IOQSPHS on of tl c mart razes in possece

- sion.-
i | rred promrf; , fe may spend wch money as is
B | L""
. ne f__-:._ ,a._q;h,, e : <l : =
I-_ ‘ ;. |~ - -.‘.—-- .-':::':='."-:_¢l 2_ I«; =
md the ["i’)“('(‘flﬁn nf the rents t‘} pmﬁts thereuf
% | * 11 Bomb, 52,
:_;' T M::ph. 109, 113, 252 ; 1 Domb, 199, 203 ; 5 Bomb, 4, C, J, 109, 116, :
i
rg ; : n
L e ...'F; i 5 « ﬁ
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() for its preservatign* Ifrom desty ut:tzon, fm‘n
*feﬂule or sale ; : e

(¢) for suppﬂrtmg'i' the mortgag or’stiﬂe to-the
property ; - ’ | B

(d) for making his own title thereto good agamsi
the mortgagor ; and, .
| (¢) when the mor tgaged pmperty 15 & renew a.blﬁ
leaaehﬁld for the renewalf of the lease ; - - .- . -

and may, in the absence of a contract to the
~ contrar 'y, add such money to the principal-money,
at the rate of interest payable on the principal, and
where no such rate is fixed at the rate 0f nine per
cent. per annum, | T

Where the property ‘is by its nature insula.ble,
the mortgagee may also, in the absened of a con.
tract to the contrary, insure]| and keep insured
against loss or demage by fire the whole or any
part of such pr operty ; and the premiums paid for
any such insurance shall be a eharge on the mort-
gaged property, in addition to the principal money,
with the same-priority and with interest at the
_same rate. But the amount of such insurance shall
not exceed the amount specified in this behalf in
the mortgage-deed or (if no such amount is therein
-8pecified) two-thirds of the amount that would be
required im case of total destruction to rematate-
- the proper ty insured. |

Nothing in ‘this section shall be deemed ‘to
authorize the mortgagee to insure when an insur-

— T - - el

* N..W. P, 1867, p, lha
- T 1W. . 133,

1 11 Moore's I, 4, 241,
it 2 Dav, 606G, -

-
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ance of the proverty is kept up by or on behalf of
- the mortgagor to the amount in which the mort.

gaﬂee 18 hereby authorized to insure.

73. Where mortgnged property is sold through o re0 o pro-
‘failure to pay arrcars of reveuue or rent due in e
respect thercof, the mortgagee has a charge® on the
surplus, if an Y. ‘of the :_p_rﬁcecds, after payrment
thereout of the said arrears, for the amount remains
ing due on tle miortgape, unless the sale Las been
occasioned by some defuult on his part.

iy - y . T ocons | - Right of !ﬁh-
4. Any seccond or other subsequent mortgagee & of wib-

may at any tme afier the amount due on the next Srior I;:rt‘;{,;ﬁ d
prior mortgage bas become payable, tender such
amount to - the next prior mortgagee, and such
mortgagee & bound to accept such tender and to
give a receipt for such amount ; and {sulject to
the provisions of the law for the time being in
force regulating the registration of documents " the
subsequent mortgagee shall, on obtaining such
receipt, acquire, in respect of the jroperty, all the
rights and powers of the mortgazee, as such to

whom he hn.s made auch tender.

75. Every second or other subscquent mmtmﬂ'ee Righty  of
mesne mortgagee

has, so far as regards redem;tion, fUI'LL].GElll‘ and against pri.r and
1 £ th d e, } ‘ subseq tent morte
sale ol the mortgaged property, the same rights gagees.

‘against tle prior mortgagee or mortgazees as his
mortgagor has against such prior mortgagee or
mortgagees, and the same rights against the sub-
sequent mortgaﬂ'ees (:f an y) as he has against his
mortgawror, R
; .
_l-l—_—___________ —

* Macph, 113, 234; 1 W, B, 270; 16 W, R, 222, .
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m'ff%‘fi’;‘j; p;;f 76. When, durirg’ the continvance of the mor-
BoBElGL. gage, the mortgagee takes possession of the mort
‘gaged property,~—— | -

(a) he must manage* the property as a person

of ordinary prudence would manage it if it were
~ his owny- 0 7

-(b) he must uset his best endeavourﬂ to collecﬁ

~ the rents and profits thereof ; . "
(¢) he must, inthe absence of a contract to the

contrary, out of the income of the property, pay

the Government-revenue, all other charges of a

public nature] accruing due in respect thereof

durirg such poseession and any arrears of rent im

default of jayment of which the property may be
~ summarily eold ; ~ -

(d) he mustﬂ, in the absence of a contract to tha
contrary, make such necessary. repairs of the pro-
perty as he'fan fay for out of the rents and profits
thercof after deducting from such rents and profits
the yayments mentioned in clause (c) and the in-

. terest on the principal money ; |

(¢) he must not commit any act which is des
structive or permanently irjurious to the property;

(f) wlere lie has insured the whole or any part
of the yproperty aga'nst loes or damage by fire, he

* A morpapee in pemessi B of land is bound to cultivate the best
orep which it is ordinayi'y carable of ylelding.—Girjojl B. Sovar v,
Keshavrav N. P, Hinze. 2 Bom. 222,

Act IX of 1872, 6. 151 ; Fisher, s, 1530,

4. ©han, Div. 427; N.-W. P., 1875, n. 100, y

§ A mertpagre in jorseceien 3s entithed tobe a'lowed for expenses
incuir¢d ip ecrrcctien with the Revipie I;T'FF‘\'." of the land mnrtgopell
¢> him. Farusa Lin Sadashiv v. Bamji tia G-opa.lp. -2 Bom, 231,

~ Masrh 118 119, )
i 9 W, R, 488; 4 Y, and C, Appendix, §07 ; Fisher, &, 153€,
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must®, -1 case -of such logs o damage, apply any
‘money whicl lLe actually receives under the policy,
or so much thereof as may be nceesaay , 11 rein
stating the property, or, if the mortgagor so directs, .
-in reduction or discharge of the mortgage-money.;
“(9) he must keep clear, full and accurate ac-
counts of all sums reccived and spent by him as
mortgagee, and, at any time during the continu-
ance of the mortgage, give the mortgagor, at his
request and cost, truet copies of such accounts and
of the vouchers by which they are supported ;

" (k) his receipts] from the mor tgaged property,

* Macph, 118, 119, citing 7 N.-W. P, 436; 9 NoW. P.1; Act [ of
1877, 8.5, = o | o

- T The wiortgagee need not personally attest the accounts, if he Has
no personal knowledre of them, Prasumptions against mortgagees for
~ mog-productions of accounts must have reasonable liraits, and not be
mere conjectures o1 based on in exact data, The nature of the accounts
which & mortgagor may call for from the mortpagee, e:plaiue:i.%Shnh
Makhanlal v, Srikrishne 8ing. 2 B. L. R, (P, C) 44, . e
"5 W. R, 53, 271, &o.  Macph, T19, =~ - | i

-1 In taking the accounts as between a mortgaror and & mor Lagae
in possession, the interest may be set off from time to time against the
rents and profits, the morigagaes only accounting to the mortgagor for
ALy rents, profits, and interest on the same which he may have received
over and above the interest due to him upon the debt, Radha Benode
Migser v, Kripamoyee Dabes. 10 B, L. R. (P, C.) 386, |

A mortgagee in possessiod is liable to account for prnﬁt; arising from

trees planted by himself on the mortgagor’s land. 12 Bom, 88,

- A mortgagee in possession is, in the absence of any epecial contract
to _the contrary, chargeable with a fair occupation rent, in the case of -

building personally occupied by him for the purpose of residerice or
carryiug on trade or business, and in the cage of land personally accu-
picd or cultivated by him, cither with a fair occupation rent or with the
actual net profit realized from the use of the land. In ascertaining .
what those profits are, with which the mortgagee onght to be credited
in reduction of his mortgage debt with interost thereon, the mortgagee
ought Lo be credited for his expenses in obtaining produce from the land
and a moderate interest on the amount of such expenses. Principles
laid down on whieh an aceount should be taken from a mortgacee in
poscession,  Probhakur Chintamun Dikshit v, Pandurang Vinayak
Dikshit. 12 Bom, 88,

5 Bom. A, C, J. 196; N..W. P. 1866, p. 132 ; N.-W. P, 1868, p. 168,
When he cultivates, T W, R, 244 ; B, B, Ghose 262 ; 2 Moore's I, A, pi,

r
1
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or, where such property is ﬁersﬁnally occupied by
him, a fair eceupation-rent in respect thereof, shall,
after deducting the expenses mentioned in.clauses
(e) and (d),and interest thereon, be debited against
him in reduction of the.amount (if any) from time
to time due to him on account of interestt on the
mortgage-money and, so far as such receipts exceed
any interest due, in reduction or discharge of the
mortgage-money ; the surplus, if any, shall be paid
to the mortgagor ; o
() when the mortgagor* tenders, or deposits’in
manner hereinafter provided, the amount for the
time Being due on the mortgage, the mortgagee
must, notwithstanding the provisions in the other
clauses of this section, account for his gross receipts
from the mortgaged property from the date of the
tender or from the earliest time when he could
‘take such amount out of court, as the case may be.

h:; his ?&iﬁ?ﬁd ~If the mortgagee fail to perform any of the duties

imposed upon him Dby this section, he may, when

accounts are taken in pursuance of a decree made

under this chapter, be debited with the Ioss, 1f any,

occasioned by such failure.

Receiptsinlien 77, Nothing in section seventy-siX, clauses (Z)),
(d), (g) and (h), applies to cases where there is a
contract} between the mortgagee and the mortgagor

il

* Macph. 159, 160,
+ The necessity for an acconnt ariscs, and need only arvise, (1)
when the mortgagor has deposited the principal, leaving the
question of interest to be settled om an adjustment of the accounts,
- {2) when Be has deposited all that he admits or alleges to be due, or
(3) when he pleads, and undertakes to prove, that the whole of the
‘principal and interest has beem liquidated by the usufruct of the Pro-
perty. Forbes v. Ameer-oonissa Begum, 191 Moore’s I, A., p, 340,
~ gov, 333; See 10 Moore's I, A, . 340, o 5
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A
that the reccipts from the morigaged property shall,
50 long as the mortgagee is in possession of the
-property, be taken in lieu of interest on the prin-
cipal money, or in lieu of such interest and defined
portions of the principal. |
Lriority.

78. Where, through the fraud* misrepresenta-  Tostponement

. - _ . piior mortga-
tion} or gross neglect] of a prior mortgasee, another see.
person has been induced to advance money on the
security of the mortgaged property, the prior mort-

gee shall he postponced to the subsequent moyt-
gagec. .
79, If a mortgage made to secure future advan. Mortgageto s

clire  uncertain

ces, the performance of an engagement or thesamount  when
: maxunam 15 eX-

balance of a running account, expresses the maxi- pressed.
mum to be secured thereby, a subsequent morteage

of the sanmie property shall, if made with notice of |

the prior mortgage, be postponed to the prior mort-

gage 1 respect of all"&dvances or debifs not ex-
ceeding the maximum, though made or allowed

with notiee of the subsequent mortgage.

ILLTSTRATION,

A mortpares Sultanpur to hig bankers, B & Co., to secure the balance
of his account with them to the extent of Rs. 10,000, A then mortgages
SBultdopur to C, to secure Rs. 10,000, C havine notice of the mortgage
to B & Co., and C gives notice to B & Co. of the second mortgage, A
the date of the sccond mortgare, the balance due to B & Co. does not
exceed Ra. 5,000. B & Co. subscquently advance to A sams making the
balance of the azcount against him excced the sum of Rs 10,000, B &
Co. are entitled, to the extent of Rs. 10,000, to priority over ¢,

* N.-W. P. 1868, p. 402; 2 Moore's I. A. 487; 11 W. R, 284 : Hindu
mortgagee in possession, 8 Bom. A, €, J, 50, 3. I. L. R., 1 Al 303,

+ Ber sec. 116 of the Evidence Act.

I The mere possession of the title deeds by a second mortgagae
thoueh a purchaser for value without notice will not give him priority.

There must be romg act or default of the first mortgagee to have this
eflect, 4 Mad, 3689 | .
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. Tawking  abo-

TR

80, No mortgagee paying off a prior Mortgage,

whether with' or witheut notice of an intermedigte

mortgage, shall* thereby acquire any priority-in
respect of his original security, And, escept.in

the case provided for by section seventy-nine, no

mortgagee -making a subsequent. advance to the
mortgagor, whether with or without nolice of an

intermediate mortgage, shall thereby acquire any
-priority in respect of his security for such subse-

Marshalling eg~
¢urities.

quent advance,
Marshalling and, Contribution.

81.. If the owner of two properties mortgagest

them both to one person and then mortgages Olbo

-

11 W, Ro810;2 B, L. R, App. 43; 5B, L. I, 463 I, L, B., 4
J&]-L 85- | | . | |

tW.OR 1864, p 374 1 W, R, 333; 7 W.R. 48312\ R AIg:
" Macph, 186, 205, T

“ Ordinarily, a subsequent purchaser of one of the estates has lust as
strong a claiwn as & mortgagee. There is, Lowever, this difference be-
tween the position of a purchaser and that of an incumbrancer. ' Tn the
case of a purchaser, if the purchase was made with knowledge of the

mortgage, thers i3 no rcason why, as between the purchaser and the

mortgagor, the burden shomld be thrown in the firet instance on the
mortgazor; althongh, as I have already endeavoured to explain, the
person who 18 compelled to pay the whole would be entitled io brin Zan
action for contribution. A mortgagee, however, stands upon & Qilcrent

footing. e has a right to enforce the payment of his debt, and whe-

ther the mortgage to him was or was not with notice of the prior fa.

cumbrance, the mortgagor canuot compiain with reason of any facility
which may be offered to the gecond mortgagee by compelling the priox
mortgagee to resort, in the first instauce, to the estate which is not the

snbject of mortgage to the puisne incumbrancer,  The case, in fﬁct, i3

—_

_ Bualogous to the familiar case of a mortgagor redeeming the first mort.

gagee, Buch redemption enures to the bencfit of the prisne mﬁﬁé&gee,
and the mortgagcor will not be permitted to ay to him “ you shall satisfy
yourself only out of the equity of redemptitn on which alone the debt,
was secured.” The point is a very important onp, and must be carefully
borne in mind,” R, B, Chese PPr. 288, 269, |
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of the properties to another person who has not:
notice of the former mortg&ge, the second mort«
gagee is, in the absence of a contract to the con-
trary, entitled to have the.debt of the first mort-
gagee satisfied out of the property not mortgaged:
to the second mortgagee so-far as such property
will extend, but not so as to prejudice the rights of
the first mortgagee or of any other person having:
acquired for valuable consideration an interest in
either ‘property. |

82. Where several properties, whether of one mgﬁzggg‘g;gg to,
or scveral owners; are mortgaged to secure one.
debt such properties are, in the absence of a con-.
“tract to the contrary, liable to contribute rateably.
to the debt secured by the mortgage, after -deduct--
- ing from the value of each property the amount of

any other incumbrance to which it is subject at the,
date of the mortgage.® |
“*Where, of two propeértiés belonging to thie same
owner, one is mortgaged to secure one debt and
then both are mortgaged to secure another debt,
and the former debt is paid ouf of the former pro-
‘perty, each property is, in the absence of a contract:
to the contrary, liable to contribute rateably to the-
latter debt after deducting the amount of the former
'-‘debt from. the value of the prepelty out of whlch_
_: Bt has been paid..

y r.:.Nothmg' in this section applies to a2 property?
Hable -under section eighty-one to the clmm af the.

second mortgagee. |
m__-____—‘_ﬂ-m
* Fisher, 700,
.1 Fisher, 701,
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.Deg::o.s'w n Court.

-

Power todepo- -83. At any time after the principal money has

sitincourt mouney

dug on mortgage. Y become payable and before a suit for redemption. of

eposited
morigagor,

Cesagtion

Anteresty

the mortgaged property is barred, the mortgaoor,
or any other person eutitled to institute such suit,
may deposit, in any court in which he might have
instituted - such suit, to -tlte "account of the mort-

. gagee, the"trﬂoun* remaining due on the mortgage.*
“Right tomonsy

The Court shall thereupon cause written notiee
_of the depos:t to be served on the mortgagee, and -
the mdrtgagee may, on presenting a petition (veri- '
fied in manner prescribed by law for the verifica-

.- tion-of plaints) stating the amount then due on the

. mortgage, and his willingness-to acoept the money
80 deposited in full discharge ot such amount, and

on depositing iu the same court the mortoage-des

if then in his possession or power, apply. for and

receive the money, and the mortgage-deed so depo-

sited shall be delivered to the mortgagor.or such
other person as aforesaid.f |

84. When the mortragor or such other peraon
as aforesaid has terdered or aeposited in court up-
der section eighty-three the amount remaining duoe
on the mortyage, interest on the princiral Mo
shall cecase from the date of the tender or as soon
as the mortgagor or such other person as aforesaid
has done all that has to be done by him to nabl&-

the mortgasee to take such amount out ﬂf' court,
a3 the case may be.J

* Beng. Wee, T of 1798, 9, 2; Maéph. 171,
¥ Do, ; Do,
I Macph, 159, 166, -
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Notling in this section of in section eighty-three
shall be deemed to deprive the mortgagee of his

right to inferest when there exists a contract that
‘he shall be entitled to reasonable notice before pay— - -

ment or tender of the miortgage-money. -

-

Suits for Foreclosure, Sale or Redemnption.,

‘85, Subject to the provisions of the Code of Partics to suits

Civil Procedure, section 437, all persons having an
interest in the property comprised 1n a mortgage
must be joined as pwrties to any sult under this
chapter relating to such mortgage : Provided tha.t
_the plaintiff has notice of such interest.*

__ Fu}*cci’ogwe and Sale,

86. In a suit for foreclosure, if the plaintill suc-
ceeds, the Court shall make a decree, ordering that
an, account be taken of what will be due to the
- plaintifl {for principal and.interest on the mortgage,
and for his costs of the suit, if any, awarded to
him, on the day next hereinafter referred to, or

declaring the amount so due at-the date of such

decree,

‘and ordering that, upon the defendant pa,ymﬂ to

the plaintiff or into court the amount so due, on a
_day within six months from the date of declaring
1n court the amount so due, to be fixed by the

for foreclosure,
sale and redemp-
{ion,

Decree in fore-
closure-sult,

(/0111‘13 the plaintiff shall deliver up to the defend-
ant, or to such person as he appoints, all documents,,

in liis possession or power relating to the mort-

* 14 Moo, I. A. 101 ;1 Wa R, 176 ; 21 W, R. 428 : explained by Macph.
146 ; scton I, 442 Sce Act X of 1877, gec. 32; 5 Boin, O, C, 4. 76 (Irgal
representative ol deceased morlgagor) ; Marshall 202 ; claimants of right
of rcdemption, N.-W, D, 1868, p. 14i; purchaser from mortgagor a
Becessary party, 8 B, L, R, (7, (\) 104,
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waged property, -and shall transfer the property to
the defendont free from] all -incumbrances.created
by the plaintiff or any person claiming under him,
or, where the plaintiff claims by® derned title, by
those under whom he claims ; and:shall, if neces-
sary, ptt thé defendant into possession of the _pro-
perty s but L

that, if the payment is not made on or before
the day to be fixed by the Court, the defendant
shall be absolutely debarred of all right to rﬂdcem
the property.

Procedure in K7, If 3T T ST
qarrocedure in E paynient is made of such amount ang of
of amount due.  giich subsequent costs as are mentioned in section
nety-four, the defendant shall (if necessary) be
put into possession of the mortgaged property.

Crder absalutﬂ
for foreclosure.

If such payment 1s not so made,-the plammﬁ'
may- 2pply -to-the=Ceurt for an order that the de-

fendant and all persons claiming through er under

him be debarred absolutely of all right to redeem.

the mortgaged property, and the Court shall then—
" pass such order, and may, if necessary, -deliver
- possession of the property to the plaintiff.

P to en- : .
targe time, “*  Provided that the Court may, upon good cause

shewn, and upon such terms, if any, as it thinks

fit, from time to time pastpom tl1e day appmnted
for such payment. | e e

On the passing of an order under the second .
paragraph of this section the debt secured-by:the
mortgage shall be deemed to be discharged.

In the Code of Civil Procedure, schedule IV,
No. 129, for the words * I'inal decrce,” the words
“ Decree absolute” shall be substituted. |
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88. In a-suit for sale, if the plaintiff succeeds, Decseeforete,
the Court shall pass a decree to the efect mention-
ed in the first aad second paragraphs of section
eighty-six, and also ordering that, in default of the
defendant payiny as therein mentioned, the mort-
gaged property or a sufficient part thereof he sold,
and that the proceeds of the sale (after defraying
thereout the expenses of the sale) be paid into
court and applied in payment of what is so found
due to the plaintiff, and that the balance, if any,
be paid to the defendant or other persons entitled
to recelve the same. ’
In a suit for foreclosure, if the plaintiff succeeds
and the mortgage is not a mortgage by conditional
sale, the Court may, at the instance of the plaintiff, Powertodecree
: : . sale in fore-gloe
or of any person interested either in the MOrtgage- sure-suit.
money or 1n thne right of redemption, if it thinks
fit, pass a like decree (in liew of a decree for fore-
closure) on such terms as it thinks fit, including,
If it thinks £it, the deposit in court of a reasonable
sum, fixed by the Court, to meet the expenses of
sale and to secure the performaince: of the terms.
89. If in any case under section cighty-cight the FProcedurewhen
. . - defendant pays
defendant pays to the plaintiff or into court on-the s gue.
day fixed as aforesaid the amount due under the
mortgage, the costs, if any, awarded to him and such
subsequent costs as are méentioned in seetion ninety-
four, the defendant shall (if necessary) be put in
possession of the mortgaged property ; but if such
payment i3 not so made, the plaintiff or the defen-
dant, as the case may be, may apply to the Court Orer absclute
for an order absolute for sale of the mortgaged for als

property, and the Court shall then pass an order



- Recovery ol

Jbalance due on
morigage,

Who may sue
for redemption,

Ji

3

that such property, Or a suldilcient part thereof, he
sold, and that the proceeds.of the saie be dealt with
as 1s mentiomed in section ‘-'eié'ﬁity-ei‘ght-; and there-
upon the defendant’s right to redeem snd the xe-
carity shall both be extinguished:

-90. When the nett proceeds of any such “sile
are insufficient to pay the amount due for the fime
being on the mortgage, if the balance 15 legally re-
coverable from the defendant cilierwise than ou 6f
the property sold, the Court may pass a decree for

such smm. -

-

dledenip tion,

91. Besides the mortgagor, any of the following
PErsons may redecn, or institute a ¢nit for reglesnp-
tion of, the mortgaged property ;- o

(¢) any person (other than the mortgagee «f
the interest sought to he redeemcd ) Laving ARy
interest in or charge upon the property ;. . . _

(&) any person* having any interest in, or charpe
upon, the nght to redeem tho property ; |

(¢) any surety for the payment-of the mortgage-
debt or any part thereof |

(d) the guardian of the property of & mingr
mortgager on Lekalf of suclhi mines |

.(e) the committee or oiher legal curator ola
lunatic or idiot mertgager en Lehalf of suca lunaiic
or idiot : |

(7) the judg—men_t-creditor of tic mortgager,
when he has cbtained execution by attachment of
the mortgagor’s interest in the property |

{g) a creditor of the morigagor who has in g

_——, —_—— — —_— e . - - T
Ju— —_ -~ r -

AW L0 g WO vun ds Tt soi 1E W, I, a7e

e
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suit for the administration of his estate, obtained
a decree for sale of the mortgaged property.

99. In & suit for redemption, if the Ijl‘a.intiﬁ" . Decres in ree
| emption-suif,
succeeds, the Court shall pass a decree® ordering—
~ that an account be taken of what will be due to:
the defendant for the mortgage-money and for his
costs of the suit, if any, awarded to him, on the.
day next hereinafter referred to, or declaring the
amount 8o due at the date of such decree 3
- that, upon- the plaintiff paying to the defendant
~ or into court the amount so due on a day within,
six months from the date of declaring in eourt the
~amount so due, to be fixed by the Court, the de-
fendant shall deliver up to tlie plaintiff or to such
- person as he appoints, all documents in his posses-
sion or powecr relating to the mortgaged property,
and shall retransfer it to the plaintiff free from the
mortgage and fronr all incumbrances created by the
defendant or any persom™claiming under him, or,
when the defendant claims by derived title, by those
under whom he claims, and shall, if necessary, put
the plaintiff' into possession of the mortgwed pro-
perty ; and | |
- that if such payment is not made on or before
the day to be fixed by the Court, the plaintiff shall
(unless the mortgage be simple or usufructuary )
| be absolutely debarred of all right to redeem the.

property;- or (unless the mortgage be by cnndl,- |
tional sale) that the property be sold, z

In case t;uf Te-.
33, If payment is made of such amount and of demption, posses-

mch sul szquent ‘costs as are mentioned in section B

_-—"“'."—._'-_'-—_';—-—-'—-'——_——————q

# N,-W, I., 1870, p. 207,



L 59 L
ninety-four, the plaintiff shall, if' necessary, be put
into possession of the mortgaged property.
E{;lsiﬁi‘;]}mfg” 1 such pn:yment 18 not §o made, the defendant

may (unless the mortgage is simple or usufruc-
4uary) apply to the Court for an order that the
plaintiff and all persons claiming through or under
him be debarred absolutely of all right to redeem,
or (unless the mortgage is by conditional sale) for
an order that the mortgaged property be sold. -~

- If he applies for the former order, the Court
‘shall pass an order that the plaintiff and all per-
sons claiming through or under him be absolutely:
debarrved of all right to redeem the mortgazed pro-
perty, and may, if necessary, deliver possession of
the property to the defendant.

If he applies for the latter order, the Court shalls
pase an order that such property or a suificient
Part thereof be sold, and that the proeceeds of the
sale (after defraying thereout th® expenses of the
sale) be paid into court and applied in payment of
what 18 found due to the defendant, and that the-
" balance be paid to the plaintiff or other pel SONg €11~
titled to receive the same.

On the passing of any order under this scction
the plaintiff’s right to redeem and the “secur ity

shall, as regards the proper ty aﬂ’emed by the order,

both be extinguished :

e time . Provided that the Court may, upon good cause

shown, and upon such terms, if any, as it thinks

{it, fron time to time postpone the day fized under

sectlon ninety-two for paymeng to the defendant.
Costs of mort- 4. In finally adjusting the amount to be paid

aree subsequent . .
' _igu deozes, %% 40 a mortgagee 1n case of a redemption or a sale by
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the Court umdsi thm chapter, the Court shall, na-
less the conduct of the mortgacee has heen such as
to discntitle le to costs, add to the mortgage-
money such ccsts of snit as have been properly in-

curred by hlm 1NCe the decrea for foreclosure, re-
~demption or sale up to the time of actual payment.

T N Charge of ome
95, Where one of sev eml mortﬂ'agors redeems of  several oo

. mortgarors whe
the mortgaged property and obtains possession rteas
thereof, he has a charge on the share of each of the
-other co- mmortgagors - the property for his pro-
portion of the expenses properly incurred in so re-

deeming and obt&mng possession.
Sale of Property subject to preor, Mortgage. |
96.. If any property the sale of which is direct- Salc of proper.

ty subject Lo prior
ed under this. chapter is subjoct to a prior mort- mortgage,

gage, the Court may, with the consent of the prior
mortgagee, order that the pr opel*ty be sold frec
from the same, giving to such prior mortgagee the
same interest in the proceeds of the sale as he h id

in the property sold

_— —
—_——— ——r—

97. Such proceeds shall be 1'0ught 1nto comt Application of
and applied as follows :— ~ proceeds.
first, in payment of all expenses incident to the
sale or properly incurred in any attempted sale ;
- secondly, if the property has been sold free from
any prior mortgage, in payment of whatever js
due on account of such mortgace ;
thirdly, in payment of all intercst duc on account
of the mortgage in consequence whercof the sale
was directed, and of the costs of the suit in which
the decree du'ectum the sale was made ;
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fourthiv, in payment of the principal money tue

" On account of that mortgaee ; and

lastly, the residue (if airy) shall T paid to the

person proving himself to be interested in the
property sold, or, if there be more such persons

Mortgage not
described in se-
tion BR.  clauses

(), (2), (4) and
£e),

than one, then to such persons according to-their

respective interests therein or upon their joing

receipt. * *

Notling in this section or in section ninety-six
shall be deemed to affect she powers conferred Dy
scction fifky-seven,

¢ Anomalous Mortgeges.,

98. In the case of a mortgace* not being 8
sunple mortgage, a mortgage by conditional sale,
an usufructuary morteage or an Enslish mor e
or a combinagion .ofu tie first '&ndg thirél, if %}g
second and third, of such forms, the rights and
liabilities of the partics siall be determined by
their contract as evidenced in the mortgage-deed,
and, so far as such contract does not extend, by
local usage. |

T e S e r——— e e o m L e

* By an agreement reciiing that A. had executed 2 bond in favour of
B. for a certain snm of money, A., % in order to repay the bond-money
in the terms in the bond contained,” dzclared that, “until the TepnY-
ment of the money covered by the band, he would not, from the date of
the agrecment, convey the property mentioned therein to any nne'?ﬁy
deed of sale, or deed of conditional sale, or mokurar] patta, or deed of
mortgage, or zur-i-peshpi ticea patta. Shonld he mike any of iheds
transactions in respeet of the said lands, the instrument rejat; fthﬁ&'g
shall be deemed invalid, and as exceated in favour of oniih -"'?gta-"rtim
for evading payment of the moncy covered by theeaid landa,” Held
{Markby, J., doubting), that the instrument operated as a mortrase ia
A. of the lands comprised therein, No precisg form is required to ereate
2 mortgage. Raj Kumar Ramgopal Naravan H'in;:h vi Ham Dipgig
Chowdry, V, B, 1., L. T, B, 2i4,
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Attaclment of Mortgaged LProperty,
99. Wlere a mortgagee in execution of a decree " i%iﬂﬂﬂﬂ;f
for the satisfaction of any_ claim, whether arising perty.
ander the mortgage or not, attaches the mortgaged
property, he shall not be entitled to bring such
property to sale otherwise than by instituting a
suit under section sixty-seven, and he may insti-
tute such suit notavithstanding anything eontained
in the Code of Civil Procedure, section 43.

Charges.

100, Where immoveable property of ene persen
1s by act of parties or operation of law magde secu-
rity for the payment of money to another, and the
transaction does not amount to a mortgage, the
latter person is said to have a charge on the proper-
ty ; and all the provisions hereinbefore contained as
to a mortgagor shall, so far as may be, apply to the
owner of such property, and the provisions of sec-
tions eighty-one and eighty-two and all the provi-
sions hereinhefore contained as to a mortgagee in-
stituting a swit for the sale of the mortgaged pro-
perty shall, so far as may be, apply to the person
having such charge.

Nothing in this section applies to the charge of
a trustee on the trust-pmperty for expenses pro-
perly incurred in the execution of his trust.

101. Where the owner of a 'chargé or other in- Extinguishment
cumbrance on immoveable property is or becomeg ©f charges.
absolutely entitled to that property, the charge or
incumbrance® shall be extinguished, unless he de-

L

* Generally speaking, a purchaser of an cquity of redemption with
notice of subsequent incumbrances, stauds in the same situation, as re-
gards such subgequent incumbrances, as if he had beenlhimeclf the

Charres,
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clares, By express words or Iiecesmry implication,
that it shall continue to subsist, or such centinu-

ance would be for his benefit,

Notice and Tender,
Serviceortender 102, Where the person on or to whom ARy No=
«0R or to agent. ) . o m .
fice or tender is to .he served or made under this R
chapter does not reside in the district in which the
mortgaged property or some part thereof is situate,
service or tender on or to an agent helding a gené-
ral pewer-of-attorney from such person or .other-
wise duly authorized to accept such service or
tender ghall be deemed sufficient. |

Where the person or agent on whom such notice
should be served cannot be found in the said dise
trict, or is unknown to the person required to scrve
the notice, the latter perzon may apply to any
Court in which a suit might be brought for re-

mortgagor : he can neither set up against such subsequent lncumbrances
& prior morigacre of his own, nor, cobsequuently, @ mortgage which Le or
the mortgagor may have got in, 11 Bom, A, (', J. 41,

In 1840, A, morigaged ocriain lands to B., which he had pranted in
patni at a rent of Rs, 145, Subscquently, in Seplember, 1844, A, grant-
ed a fresh patni at a reduced rent of Rs, 90 ; and on the 9th October,
1814, A, mortgaged the same lands to €. 1In 1836, C, obtained a decree
for the redemption of the mortgage to T.. and he paid off 1the debt to
B.: but it did not appear that he took an assignment of the mortgage
for the purpose of keeping it on foot as 3 security against incumbrances
created by A. subsequently to ithe dafe of that mortgagpre, and prior to
that of the mortgage to himself ; and in 1862, he obtained a final decree
for foreclosure against A, In a suit by C. to set aside the lease of Sep-
tember, 1844,—held, that it was valid and binding upon Him, Semble.-—
The English principle of tacking docs uot apply to morteagzes of land
in the mofussil, Gaur Narayan Mazumdar v. Braja Nath Eandn
Chewdhry, 5 B, L. R.453, | |

A prior mortgagee having purehased may still use his morigaec a< 5
shicld against the elaims of subsequent moricagecs, 7 Mad, 229, Hee
also 11 W. R, 491; 3 O’Kin, 184 ; Swinfen v, Swinfon. 20 Deay, 199,
Adams v, dogedl, 5 Chan, D, 631, 643,
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demption of the mortgaged property, and such
Court shall-direct in what manner such notice shail
be served, and any. notice served in compliance
with such dircetion shall be deemed sufficient.

Where the person or agent to whom such tender
should he made cannot be found within the said
distriet, ,_Qlf_?_;q;_,:upkndvvll to the person desiring to
maﬁeﬂyﬂleﬂiﬂé&nde]; the latter person may deposit in
such court as last aforesaid the amount é{}ugh-t o
be tendered, and such deposit shall have ihe cffect
of a tender of such amount.

103.. 'Where, under the provisions of this chapter, 0t &0 de

1 or by person ibe
@ notice 1s to be served on or by, or a tender op COmPetent tocons

deposit made or accepted or taken out of court by, e
‘any person incompetent to contract, such notice
may be served or tender or deposit made, accepted
or taken by the legal curator of the property of
such person ; but where there is no such curator,
and 1t 1s requisite or desirable ifi the terests of
such person that a notice should be served or a
tender or deposit made under the provigions of this
chapter, application may be made to any Court in
which a suit might be brought for the redemption
of the mortgage to appoint a guardian ad Litem for
the purpose of serving or receiving service of such
notice, or making or accepting such tender, or
~making or taking out of court such deposit, and
for the performance of all consequential acts which
could or ought to be done by such person if he
were competent to contract ; and the provisions of
Chapter XXXT of the Code of Civil Procedurc
shall, so far a< mav be, apply to such applieation

*
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tnd to the parties thereto and fo the guardian ap-
pointed thereunder. _

mi‘t;:wer tomake 104, The Hj gh Court may, {rom time to time,

| make rules consistent with this Aect for carrying

out in itself and in the Courts of Civil Judicature,

subject to ifg superintendence, the provisiens con-
tained in this chapter. |

CHAFPTER V.

OrF LrasEs oF IMMOVEARLE ProrrrTY.

Lease defined. 305, A leage of immeoveable property 18 a trans-

fer of a right to enjoy such property, made for s

certain time, express or implied, or in perpetuity,

in consideration of a price paid or promised, or of

money, a share of crops, service or any other fhing

of value, to be rendéred periodically or an specified

occasions to the fropsforor by the transferee, who

accepts the transfer on such terms. |

The transferor is called the lessor, the transferes

18 calted the lessee, the price 18 called the premium,

and the money, share, service or other thing to be
50 rendered is called the rent. | |

cortate mom s &f 106, In the absence of & contract o local law or

fomence of 4 usage to the contrary, a lease of immoveable pro-

Jocal usage. perty {or agricultural or manufacturing purposes

shall be deemed to be a lease from year to year,

terminable, on the part of either lessor or lessee, by

3IX months’ notice cXpiring with the end of a veary

of the tenancy ; and a lease of immoveable property

for :ny other purpose shall be deemed 1o be & lease

(]

Lot mounth 1o wonth, terminable, on the part of
. .

Leanor, leasee,
premium and rent
defined,
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~either lessor or lessee, by fifteen days’ n'oticeje'x;
piring with the end of a month of the tenancy.
Every notice-under this section must be in
writing, “signed by or on  behalf of the person
giving -it, and tendered or delivered either person-
ally to'the party who is intended tg be bound by
it, or to one of his family or servants at his resi-
dence, or (if suclrtender or delivery is not practi-
cable) affixed to & conspicuous part of the pro-
 perty. g h .-
107. A lease of immoveable property from year Teases how
- to year, or for-any term exceeding one year, or re- made.
serving a yearly rent, can be made only Ey a re-
- gistered instrument. | | o
 +All other leases of Hnluoveable property may be
- made either by an instrument or by oral agreement.
108. In the absence of a contract or local usage  Tights and Ea

hilities of Jesscr
to the contrary, the lessor and the lessce of jm-and lessee,

moveable property..si.against one another, respec-.
tively, possess the rights and are subject T8 the
hablhtles mentioned in the rules next following,

~or such of them as are applicable to the property
leased : — e

A. —R?gfafs a?zd Lzabzfetze& qf the Lessoa_ | f
(@) The lessor is bound to disclose to the legsee
any material defect in the property, with reference B
to its intended use, of which the former ig and the
~ latter is »ot aware, and which the htter could Im:t |
with ordiﬁ&ry care discover :
() the lessor is bound on the lessco’s request te
put him in possession of the property* : L

12 W. R. 49711 W, R, 278;6 B. L. R, (App)u 39; 15 W. R,
#0;9 W, B, 582; 3 B, L, R, Appen, 119,
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() the lessor shall be deemed to contract with

the lessee that, if the latter pays the rent reserved
by the lease and performs the cantl?actst--binding on

the lessee, lie may hold the property during the

time limited by the lease without interruption®,

The benefit of such contract shall he annexed to
and go with the lessee’s interest as such, and 'may
be enforced by every-person-iri Whe that interest
is for the whole or-any part thereof from time to
. time vested, . - -

BRI @ Lialiliiies of e Lessee,
() It during the continuance of the lease any
-aceession is made to the property, such accession
‘(subject to the law rclating to alluvion for the time
being in force) shall be-deemed 4o beiecomprised in
the leaset : Y SR |
(e) if b}f fire, tempest or flood, or violence of
an army or of 2 maeb, or other resistible force; any
material part of the property be wholly destroyed

or rendered stibstantiall y and perm anently wunfit.--

for the purposes for which it was let, the lease shall,
at the option of the lessee, be void 3. e e

- Provided that, if the in; ury be oecasioned by the
wrongful act or default of the lessee, he shall not
be entitled to avall himself of the benefit of this
provision :. | .

() if the lessor neglects to make, within g reg-

sonable time after notice, any repairs which he is

bound to make to the property, the leséce may

make the same himself, and deduct the expensc of

e

" 28 W. R 1215 15 W, R. 230; 14 W, K. 43, 08, 1 5, L, L. 87: 1%
W. R, 213, T -
i 8L, L B, 78; 5 Calo, L, T, 33, .

*
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such repairs with. mterest from the rent, or other-
wise recover i{ from the lessor : | |

(¢) if the lessor neglects to make any payment
~ which be is bound to make, and which , 1f notmade
by him, is recoverable from the lesseé or- against
the property, the lessce may make such payment
himself, and deduct it with interest from the rent,
or otherwise ;jqejlf;:qiajer it from the lessor:

(%) the les'iﬁﬂl_geﬂ_rmay remove®, at any time during
the continuﬁnce of the. lease, all things which:he
has attached to the earth ; provided he leaves the
pmperty in the state in which he received it : |

(?) when a lease of uncertain duration déter-
mines by any means except the fault of the lessee,
he  or -his-legal representative is entitled to all the
crops planted ‘or sown by the legsee and growing
* upon the property when the lease determines, and
-40_free ingress and egress to gather and carry them ;

- (3) the hamay..tmfer'{' absolutely or by way

of mortgage or sub-lease the whole or a7y part of
his interest 1n the property, and any transferee of
such interest Or part may egain transfer it.. The
lessee shall not, hy reason only of such transfer,
cease to be subject to any of the liabilities attach-
ing to the lease: |

nothing? in this clause shall be deemed to author-
.ize a tenant bhaving an untransterable right of
. 0ccupancy, the farmer of an estate in respect of
which default has been made in paying revenue, or

* 8 B. L. B. 237; 14 B. L. B. 201, 205; B. L. B. F. B. Rulings, 595,
$ 5 8.D. A 205; 5 Mad. 120, 227; 7 B, L. R. 152 ; N.-W. P, 1875,
181; 12 W. R. 451 ; 16:W, R, 112; 15 W, R, 449 ; 6 8, D, A, 67

+ 8B, L. R 239;12 B. L. k. 82,
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the lessce of an estate under the reanagement of g
Court of Wards, to aéslgg his interest es such
tenant, farmer or lessce ; | T
(%) the lessee is Lound to disclose to the lessor
any fact as to the nature or xtent of the interest -
- which the lessee is about-to- take, of which the
lessee is, and the lessor is naot, aware, and whieh
materially increases the value of such interest :
- ({) the lessee* is-bound to pay or tender, at the
proper time and place, the bremium or rent to the’
lessor or his agent in this behalf: =~ B
(m)*the lessee is bound to keep, and on the ter-
‘mination of the leass to resfore, the property in a3
good condition as it was in at the time when hLe
was put in possession, sulject only to-the changes
caused by reasonalle wear and tear or irresistible
force, and to allow the lessor and lLis agents, at all
lrvist}ﬁh_lle times during the. term, to enter upon
the property and inspect the ¢ondition thereof and
give or leave notice of any defuct in such condition ;.
and, when such defeet bas been caused by any. act
or default on the part of ihe lessee, his servants or |
agents, he is Lound to make it good within thyee
months after such rotice has been given or left :
() 1f the lessee becomes aware of an y proceeding
to rccover the jroperty or any part tlLereof, or of
any encroachment made upon, or any interference
withy th= lossor’s rights concerning such progerty,
‘he.is lound to give, with reasoralle diligence,
notice thercof to the lessor : |

-(0) the lessee may use the prorertyt and itg
L3 —-‘ -

* 23 W. R. i,
t 5 B. L. R. 401, 416; 8 B. 1. ¥ App, 70; 10 B. L. R. App. 41; 18
W.R.360; 17 W. R, 416 ; 23 W, &, 298 ; W Sp. (18%4) 36,



g broducts (if any) as: a perstm of ordinary prudence
~ would use them if theywa:m his own j but he must

" not use, or permit another:to use, the. property-for

- a purpose other than that for which it was leased,

or. fell timber, pull down:or dam -hmldlﬂgs, |

mgﬂ; mines or quarries not. open-when the lm

- was_granted, er commit. any other act which is.

deﬂtructlve or perm.anently injurious thereto :-

(p) he must not, without the lessor's consent®;

~_ crect on the property any permanent stmcture,

&xcapt for: agrienltural purposes : .

(¢) on the determination of the lease, the lessee

" mhound to. put -the lessc-r into posammﬁ the

pr&lm{}:_, oo
transfers the property‘r leased.', Rights of lese

s | ‘sor’s transferee. .
or any part the1 -ecf, or any part of his interest
therem the. transferee, in the absence of a contract

o the. cont ,_“g* :shall posseas all the rlghts and, if
tla.e.leame ts, bes 2ct 1o.¢ h&bllltw&
of the lessor a8 to the proper y or part 2

ong as he is the owner of it ; but the lessor '

shalI not, by reason only of such transfer, cease to
 be .subject to any of the liabilities imposed upon
him - by the lease, unless the lessee elects to treat
the. transferee as the person liable:to -him : |

Provided that the transferee is not entitled te.
arrears of rent due before the transfer, and that, if
mseer not ha:vmg reason to believe that such
tl‘ﬁﬁﬂ er ‘has be ‘ aQ ;.'P&}TE I'ellt-' the less “: ?-'ﬂlﬂ'-
lessec shall nok be Tiable to pay such rent over again,
to the transferee. |

A

FEB LR e

e = Tl ——

— g s -

i 14 W, R.83; 24 W, B, 68,

FI

il
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The lessor, the . transferce and the lessee may
determine what proportion of the premium .or rent
reserved by the lease 18 payable in respect of the
part so transferred, and, in case they disagree, such

~ determination ‘may .be made by any Court having
Jumsdmtmn to entertain a suit for the ‘possession . of

the property leased..
ﬂafxnlusiﬂﬂ of  110. Where the time limited, by a lease nf im-

term cﬂlr;m:g;:ﬂh moveable prop\,rty is expressed as commencin o
| from a particular day, in computing that time such
day shall be excluded. Where no day of com,
mencement 18 named, the time so limite d begins
from th® making of the lease..
Duration  of * Where the time 8o limited is a year or a number
Ipase for a year.
~of years, in the absence of an express agreement to
the contrary, the lease shall last during the whole
anniversary of the day from whlch such tlme com-
mences.” | |
o 2ption 10 de- Where the. tlme S0 hmlted is expressed 10 be
terminable before its expiration; =t the lease omits
to mention at whose option it is so terminable, the
lessee, and not the lessor, shall have such option.
Determination ~ 111.” A Tease of immoveable property deter-

-of lease, s vy
mines’ T
(a) by eflux of the timet limited thereby -
"* 7 W. R. 283. B

: 1
s - AL . ame o om R

" 3°8 Moore’s I. A, 251. Where the question was, whether a lcase for

& term .continues for the specificd term to the ‘heirs of the Idesee dying
within the terms, or whether, in the absence of specific provisious to
the contrary, it terminates with his life, if was HELD that-any leasehoid

- - ———
el ks B S i =

- estate, when mot expressly limited to the life of the lessee, passes to his

heits in the same way that any other property belonging to him da-
volves on him, snd that if the heirs take the estate of the deceased
lessec, they take it with all the rights a11d*re*-:;mm1b1ht1es attaching to
it ; and it is only in case of their refusal to accept the inheritance that
the engagements entered into by the decensed cease-to operaie from the
date of bis death, 10 W, R, 147,
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(6) whore ‘Béeh tiwo s limited conditionaliy--op
the bhappening of some event—by the happening'

ofsuchevents .. . | |
~(¢) where the interest* of the lessor in the pro.
perty terminates on, or his power to die pose of the
Same extends only-to, the-happenin g of any event——
by the happening of such event : |
- (&) in case the interests} of the lessee and the
lessor in the whole of the property become
vested ut the samne time in one person in the same
(¢) by express surrender ; that is 5 say. i case
the lessee} yields up hisinterest under the'lease to
the lessor, by mutual agreement between them -
. €f) by implied surrender ;. | I
(9) by forfeiturs] ; that is to say, (1) in case the
lessee breaks an exprass eondition which provides

that, on breach thercof, the lessor may re-cnter,

~er the lease shall-bacoma. woid ; or (2) in case the
- lessce renounces his character as such ljy?etting
up & title 10 a third person or by claiming title
in himself; and in cither casa the lessor or his
- transferez docs some act showing his intention to
determine the Jease - | ) _ -

(%) on the ex piration¥ of & notice to determine
the lease, or to qu.t, or of intention to quit, the proe
perty leasild, duly given by one. party to_;..the
other.

Bt . Pl

¥ Lease oy 1inda widrw,
T 3 0'Kiy 130; 1o W, R, I3, .
I N-WL 21859, 465 9 . I 147,

Ui W s dus; 20w, o 4sie 18 W, R, 465;22 W, B, 448; 25
W, R, 147, : | S

% 28 W, L, 233, 771,

L )



L By
. JLLUSTRATION TO CLAUSE (F),

A lessee accepts frem his lssora new lexse of the prdperffféa?eﬁ, te

. take effect during the continuance of the existin giease. This is an impiied
.. .Sarieader of the former lease, and such lease determines thereupon.

waiver offore 112, A forfeiture under section one hundred and

t_eiture.

K

eleven, clause (g), is waived by acceptance of rent

~which has become due since the forfeiture, or by

distress for such rent, or by an y other act on the
part of the lessor showing an intention .toﬁ_u'éat,t;he
lease as subsisting.: - - L
Provided that the lessor is aware that the iora
feiturg has been incurred: - 0 777 - |
. Provided also that, where rent* is accepted after
the institution of a suit to gject the lessee o the

ground of forfeiture, such acceptance is pot a
walver,

Waiver of no« 113, A notice given under section one hundred

Aios to quit,

and ‘eleven, clause (&), is waived, with the eX Press
or implied consent_of thg persen to whom i ig
given, by any act on the part of the person giving
it showing an intention to treat the lease as sube
sisting.

, ILLUSTRATIONS,

(a). &, the lessor, gives B, the lessce, notice to quit the property
leased. The notize expires. B tend=18, and A accepts, rent which has
become due in respect of the property since the expiration of the notice,

. The notice is waived. |
_:A{b). Ay the lessor, gives B, the lesses, notice to Quit the property

“leased. The notice expires, and B remaing in possession, A gives tp B
"~ a8 lessee & sccond notice to quit, Tle first noticeds waived, y

Relie? against - 114, Where a lease of immoveable prop@ftyf has
t ‘ . .
fuﬂ:f;imu;:mnt fc; determined by forfeiture for non-payment of rent,

teut.

and the lessor sues to ejeet the lessee, if, at the

kN T —

| * 2 Bom. 73, _ W
- N.-W, P, 1867, p. 1; 2 Bom, 70; 8 W, B, 225, |

-
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hearing ‘of the suit, the lessee pays or tenders to
the lessor the rent in arrear, together with interest

~ thereon and his full costs of the suit, or gives such
sevurity as the Court thinks sufficient for making
such. payment within fiftcen days, the Court may,f?
in lieu of making a decree for ejectment, pass an
order relieving- the lessee against the forfeiture ; and:

| thereupon the lessce shall hold the prﬂperty lease«i

..as if the forfeiture had: not occured.. -

115 LThe swrrender®, express or implied, of a Eftect of sur.
render and for-.
Iease of immoveable property does not prejudice an f:il;ﬂ on under-
undcr lease of the property or any partr thereof
premously granted by the lessee, on terms and
-conditions substantially the same (except as re-
. gards “thé” amount of rent ). as those of the Ungmal
lease ; but, unless the surrender is made for the
| -purpose of 'obtaining' a new lease, the rent payable
by, -and the Toritracts hinding on, the under-lessee
“shall be respectively payable to and-enforceable by
‘the lessor. ~ | -
“The “forfeiture of such a lease anmuls all such B
under-leases, except where such forfeiture has been-
procured by the lessor in fraud of the under- lessees
‘or. relief against the forfeiture is- granted under
aectlon one hundred and fourteen. .

116, If a Iﬁnseef or under-lessee r:::f' pl Gperty te- Effect of holge
] mains in possession thereof after the determipation g over
"of the lense granted to the lessee, and the lessor.or
~ his ]egal representative accepts rent from the lessea
.or under-Jessee, or otherwise assents to his coﬁ,tif;:

vl

" IOW.R.384; 13W.R. 280; N.W. P 1871, p. 63,
+ 3 Bom. . C. 3, 27;12 B. L. R. 263; N.-W. P. 1870, p. 2043 7% R,
152; 16 W, L. 185 ; 22 W, B, 394, 548 23 W, R, 271 ; 25 W, B. 234, |
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nuing in pe&.seasmn the lease is, in the shsence.of
an agrecment to the contrary, rencwed from year
0 year; or from month to month, according to the
‘purpose for which the property is leased, as spea- |
fied in section one hundred and six, ' |
| ILLT.TETRLTIG"?B. _

{a.) .& Ieta 2 house to B for five years, ‘B unch,rlets the house to C
-at & monthly rent of Rs.100. The five years “expire, but C continues in
possession of the house and pays the rent to A U lease ia renewed - -
from month to month. ‘

(A lets a farm té B for tho lifz of C. C-diss but B continues m
possession with A’'s assend: - B's loass is renewed from -yea.r to year. -

1 Exemption u*if 7117, *None of the provisions of this chapter ap |
taral purposes. - ily to teases for arrrlcultmal pur poses, except in 80 .
far as the Local Government, with the previous
sanction of the Goverpor General in Council, may
by notification published-inthe local official Gazette
declare all or fmy ﬁf‘sﬁch provisions to be so ap-
plicable, together Wlt,h: Er'sﬁfjéat to, those of the
local law, if any, for the timg heing-in force.
< Such nomﬁc&tmn ‘shall” not take effect . until the
expiry- “of six months from the date of its publi‘ca-

“tion. -

CHAPTER VI
Or EXCHANGES.

“E:chlnga" "‘1‘1% Whvn twa peu{ms mutually transfer the:
getne. nwnelahip of one thing.for the ownership of an-
Gtlier,. neither thing or both things being mcmey

“only, the transaction is called an ¢ exchnge.’
A transfer of property in completion of an ex-
Fanco can be made only in manner provided for



i{ _:..-;5 ] -

119, In ,__t?hhe -&bsence of_ a contract to the contra- ﬂgjigiaff fﬁg
ry, the_ pdl‘ty deprived.of the t]:ging_or pa,l_‘t thereof received in ex-
he has ’_ received in.exchange, by reason of any de- change.
tect in the title of the other party, is entitled at

“his option to compensation or to the return of the

E

thing transferred by him. o

120. Save as otherwise provided in this chapter, Rights and 1.
I ' - foo er ta , . abilities of page
“each party hasethe rights and is sibject to the ties.
liabilities of a:geller as to that which he gives, and

‘has the rights and is subject to theilﬁ'ia.bilipies of a

- buyer as to that which be takes,

121- Oll a1l. exchange' ﬂf mﬁpe}ri each P&I‘ty .Elﬂhﬂngﬂ' ot
 thereby warrants the genuineness of the money o
given by him, ;

'h-

-CHAPTER VIIL.
- «F GiFzts,

P g

o122, « Gift” _i8 the transfer of certaﬂi—;ax'islting + Giitt” Qefined.
_foveable or immo veable property made voluntaril y

and without consideration, by one person, called

the donor, to another, called the donee, and accept.

ed by or on behalf of the donee.

Such aceeptance must be made during the life. Acceptance
y - ‘ . . when fo be mada,
time of the donor and while he is still capable of

~ 123. For the purpose of making a gift of im- Transfer how
-~Moveable property, the transfer must be effected Sected.
_ by a registered instrument signed by or on behalf

-of the donor; and attested by at least two witnesses,



, [
For - the ruarypose of ma-ﬁirn a gift of movenble
property, the transfer - may be effected either by
a registered instrument sivned as af'uresmd or by
déliveryw «
Such delivery may be made in the sume Way a8

goods sold | may be delivered. ©

Gift of exist- . . JUTIN
g and fome 124. A gift comprising both existing and future

property. prgperty is void as to the latter,

Gift to saveral, - ) A ey . . e e
of whom one dogy _125 A gt Of a thing to two or more dcmees._.

Dot aceept, of’ whom one does not-accept it, is void as to the
interest which he would hme taken had he ace
GEpteJt e

e I ™

be“;ﬂf; ﬂt‘;‘flz;"‘g 126. The "donor and Jdonet may agree that on
revokud. the happening of any specified event which does
.not dvp&md on the will of the donor a. Ulft shall be
sus cnded er revoked ; but a gift which the parties
agrec shall be remcnble wholly or in part at the
mere will of the donor is void wholly or in part, as
the caze may be. |
A gift may also be revoked in any of the cases
~(save- want or failure of consideration) in W_hlch,
“if it were a contract, it might be rescinded.
-Save as aforesaid, a gift cannot be revoked __
Nothing contalncd 1n this section shall be deemed

to affect the rights of transferees for consideration
without notice,

Pl MFESEFIPNE T MR TR T

Iz.msrmrmﬂa. )

(a). A gives a field to B, reserving fo Limsclf, with B's acgent; tho
rizht to take back the field in case B and his descendants die before A,
B dic s withcut dercondants in A% jifetime, A may take lack the field,

(b). &4 gives a lakh of rupees to B, redorving to himsclf, with L
gssent, tho right to tuks ‘back at pleasure I's. 10,G00 out of the lakh,
The glft holds gm:rd as to IRs, £0,000, Lt i 18 void as to Rg, 10,000, w h:.c.’a.

T R PV S, P ~I-n. Y
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12( ‘Where a. ﬂ'iﬁ is -in, the form of a single - Onerons Eﬂﬁﬁr
transfer, to the same ‘person of severnl things of
which one is, and the others are not, burdened by
an ebligation, the donee. ean take nothing b_} the_,
gift unless he accepts it fully, | :

Where “a, gify, is in the form of two or more,._
sepamte and independent transfers to the same
petson -of several things, the donee is at hberty to. .
accept one of them and refuse the others, although.,
- the., former, ‘may bgﬂ beneﬁcml and the latter.
Dnerﬁu&.. o e e s T

A donee not competent to contract and accept- sﬂﬁiﬁ?ﬁl:fﬂ;eﬁ
ing property burdened by any obligatién is not zor.
bound by his accepta,nce But if, after becoming
competent to contract and being aware of the obli-

gation, he retains the property glven, he becomes.
$0 bound...

- LLLUSTRATIONS, .

{4). A has shares in X, a pmsp{,muﬂ ]mﬁtmmrﬁ also
shares-in- Y, a joint stock company in difficulties, Heavy calls are gx-

pected in respect of the sharesin Y. A gives B all his shares in joint

-stock companies. B refuses to acce:pt the shares in ¥, He cannot take
the shares in X, ' s ' '

(v). A, having a lease for a term of years of a house at a rent which.
ke and Lis representatives are bound o pay during the term, and which
_.i8: more than: the house can be let for, gives to B the lease, and aleo, as
_® scparate and independent tra.nsn.ctmn, a sum of money. B refuses to,
lu::cept the lease. He does not by -this refusal forfeit the money,

I 148. Subject to. the pmmsmns of section one Universal donee,
~Hundred and’ Ltwenty-seven, where 2 gift consists of

“the donor’s-whole property, the donee is personally
liable for all the debts due by the<onor at the

time ‘of the gift to the extent of the property com-
']}11‘!{‘1’1 ‘rhcrean S o
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Baving of do-

pations ©. O do- 129, Nothmg in fhis chapter relates to gifts of

| g:;ﬁm ﬁgﬂ | o movea,ble property made in CDHtEIﬂplﬂtLOH of death,

-or shall be deemed to affect any rule of Muha,m-
~madan- law, or, ave ag provided by section one

~hundred and twenty-three, any rule of Hindu or
- Buddhist-law:

CHAPTER VIII.
22 0r TRANSFERS OF ACTIONABIE CLATMS.

Actionable ~280:- A claim which the civil Courts recognise
claim. . a8 affopding grounds for relief* is actionable whether
& suit for its enforeement is or is not actually ‘pend.-
mg or likely to become necessary.
N . 181.-No transfer of any debtf or any beneﬁcml
Transfer-  of
debts, interest in moveable property shall have ANY Operae
tion against -the' debtor or against the person in
whom the prﬂperty 15 vested, antil express notiee of
the-transfer is- given: to him, unless he is a party
to or otherwise aware of such transfer : and cvery
dealing by such debtor or person, nﬂt_bemg a party
to or otherwise aware of, and not having received
express notice of; a transfer, with the debt or pro- .
perty shall be valid as agamst such transfer.

g ILLUBTRM:IDN.

& YWET mionEy *t6 B, who transfers the debt to C. B then demandu
the debt from A, who, having no notice of the transfer, pays B, The
Pa}rmmt is valid, and C cannot sue A for the debt. :

152, Every such notice must bein ﬁrrltmg signed
by the person making the transfer, or by his agent
Noticetobein _™ S .
writing 51gned, dlﬂy ﬁllthDI‘lZEd in thlS behalf’

.

" * See the PAPER on “UAUSES NOT A.GTIUHA.BLE" 1% the Eecﬂnﬂ
volume of the Lbgal Companion.

1.1 Mad, 150; 5 W, R. 230,



ca.n buy any a.ntmn&ble claim falling under the

| [ 30 ] s |
133. Qa recatviny such notma, th’* d buOI‘ or eﬁi‘ibfﬂim; .
pﬂfaon in- whom the property is vested shall give. .
. effect to the transfer y.uleas where the debtor resides,

~or the property i situate, in a fureign country and -
the ftitle of the person in whose favour the trangfer:

is made is nat?complete acoordmg to the law of
such couutry. 2 S ———

134.. Where the tr fms"'el or Of a deljt warrants Warranty of
salvency uf deh- .
- the solvency of the’ de‘bter— the wam'ﬁty,m the tor. ~ .
- absettee ot 4 EShtrACE to the e contmry, applies only -
to his"solvency at the'time of the transfer; and is
limited, where the transfer is made for egnsidera-
tion, to the amdunt or value of such consideration.

135. Where an actlomlble chaim is sold, he Disc hﬂ-l'gﬂ of -
©_person against

against: whom 1L' 1& madt, 18 “ holh dlst..harged by Whnm" clalm is.

-.--::...-,,.,rw i i D

~paying to the Luvet‘ the price and incidental ex-

~peuses of the sale, with inter est on the Erjge fro;n
: £ 3 T
~_the day that the Luyer pa;d it.

. Nothing_ip. Lh&,ﬂnmﬁr\_ww of this section ap-- _
_"'pll.es—- )

= :--A-I‘-Eh-""-ﬂ-' roy "'E 3......- "'"l- y - e

(a) where the sa,le 18 rﬁa.de to the co-helr ta, or:
ca-propmetor of, the claim sald ;

(6) where it is made toa credltor in 11&5 ment
of what is due to him ; |

~ (¢) where it is made to the pessessor of a - pro~
- perty subject to the mctsonahle claim;

9 S

- (d) where the judgment of a eompetent Caurt
has been delivered uffirming=the claim, or w}]erer

the elaim- hds" hean’ "madt, clear by evldencc and 13-
rea.dy for julgment, ™= = >

136, 'No julgs, p[eader mukhtdr, clmk bailiff Tﬂcﬂpﬂ"ﬂr of

: offizers conn:cted
al;bm uﬁc*r connected with Courts of justice with Couts of

justice,



Liability
trausferce
giebt.

[ st
Jurisdiction «of the Courtin which Le excreises i
functions,

o 137. The person to whom a debt or-charge is

" transferred shall take it subject: to all the ‘113.b1~11t1eq~

to which the transferor was subject ia mospect |
thereof.at the date of the transfer.

TLLy ETIH.TI{}H

A debenturc is lﬂluLd in freud of a pubhn company to. A, A selleand
transfers the debenture to B, who has mo notice of the :fmud Thl de-
benture is invalid in the hands of B,

Mortgageddebt. 138, When a debt is transferred for the purpose

of securing -an existing or future deht, the debt so

transferred, if recovered by either the transferor or

iransferce, 'is applicable, first, in payment of the
costs of such recovery; secondly, in er.towards
satisfaction of the amount for the time being se-
cured by the transfersy and the residue, .if any,
<oelongs to the transferor. -

“Savingof ne- 139. Nothing in this. chap‘tﬂ applies to:nego-

“gotizble inatry.

ocuts,

tiable instruments.

‘THE SCHEDULE.
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THE SCHEDULE:

(). STATUTES.

¥caz and chapter...

"

-

Bubject.

Extent of repeal,

bl

27 Hen. VI, & 0,
43 iz, ¢, 5,

27 Ehiz, e, 4,

-

—

L B

A Yhom, & dary; e 16, ..

||

itk

- Frapdulent: cnnveyances

amaul.

Uses

© Krandulent conveyances
Clandesting mortyages:

The whole.

...l" The whole,’

The whole..
The wholc.

s sl

"(b). Acts oF TAE CoOVERNOR GENERAL IN COUNCIL,

Number and year.

——

-" .

IX of 1842
XXX of 1854
X1 of.1855

XXVIT of 1868
IV of 1872 -

%X of 1875
XVILT of 1876

I of 1877

{

. Modes of conveying land ...}
" Mesns

.‘Pj

Bl Act :

" (Central

. Bpecific Relick:

profita im- |

.provemonts,

Indian Trastce Act'

. Provinces Lawsl:

Act,

- ——

Oudh Laws Act =

Subject, Extent of repeal,
x | £
. Leage and relcase The whole,

Section 17,
Section 1 ; in the tltle the-
words * to inesne prnﬁta
and"” and in the pream-
ble *to limit the liabi-
lity for mesue profits.
~and.”

...] Section 31,

So fnr as ik relatesto Bens.
al Regulatiops I off
798 and X VI of 1R06,

50 far ag it relatcs to Ben-
pal HRegulations T of 1798

uud XVII ol 1806,

80 far as 1t relates to Ben-
gal Regulation XVII of
1806.

In Sections 3b and 36, the

words “in writing.”

(¢). REGULATIONS,

|

Nuamber and year,

-

Bubject,

R —

Extcent of repeal,
O

I ':H_

1748,

Bengal Regulation XVII

of 1806,

Bombay
of 1827.

Bengal Regulation I of

Regulation, Vi

—

Conditional sales

Redemption

Intercst :
PNSKESIIOMN,

-I.'li-.

A RY

Acknowledgment of debte:
Mortgagees in

The whole Regulation,
The whole Regulation,

Noction 15,

Pl

[



INDEX.

Accession acquired in virtue of transferred ownership, ‘s." 68.
~Accession to mortgaged property, s. -63, 8. 70,
Accumulation, direction for, 8. 18,

Actionable claims, transfers of, ss. 130 to 139.

 Agricultural purposes, exemption of leases for, s. 117,

Alienation, eondition restraining, s. 10. -~
Apportionment of benefit of obligation on severance, . 37
Apportionmeut $f periodical payments-on determination of
interest of person entitled, s. 6.
Attachment of mortgaged property, s. 99.
‘Burden of obligation annexed to ownersmp but not amount--
~ing to interest or casement, s. 40.
Burden of obligation imposing restriction on use of Iand 8, 40.
Buyer and seller, rights and hablhtles of, s, 53, o
- Charges, s 100.
" extmﬂ‘mshment of, &. 101
Class, transfer to, 8. 15, 8. 22+ —-
Co-mortgagor, charge of, who redeems, s. 93.
Condition restraining alienation, s. 10."
_ Conditional sale, mortgage by, 8. 8.
Conditional transfer, 8s. 25, 31.
- ., to one person coupled with transfer te
another on failure of prior disposition, s, 27. |
. ulterior transfer, on happening or not happen.
tng of specified event, 8. 28. | e
. ‘transfer, on performance of act, 'ﬁb time 'bem#

specified for performance, s. 33.
v _— time being speclﬁed 8. 34,

73 73
Contingent interest, s. 21,
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| 8¢ ]
Contracts, enactments rela.tmg to, to 'be taken as part of
Act 1X of 1872, s. '
Contract for sale, 5. 534. = _
Contribution to mortcran'e debt 8. 82.
- Co-owner, transfer by one, s. 44.
yy transfer by, s. 47,

Costs of mortgagec subsequent to d&cl e, §, 94,
Debt, mortgaged, s. 138.

-,, transfer of, s. 131."
Decree in redemption suit, s. 92, -

, . foreclosure suit, s. 86. .
4 for sale, s. 88,
Deposit, ss. 83 to 85. |
. w . powerto, in Court money due on mortgagpe, s. 83.

Donee universal, 8. 128, ] |
Election when necessary, s 35,
English mortgage, s. 58.
Exchange, 55.7118 to 121.
Foreclosure, ss. 86 to 990.
Forfeiture, waiver of, 5. 112,

yw - relief against, for nOR-pay ment of rent, s. 114
Fraudulent tr ansfer, 8. 53. |

Gifts, ss. 122 to 129. =
»  onerous, s, 127, - -
,  to disqualified persons, 8, 127,
Ty When may be revoked, . Y126
s y» . suspended, s. 126
Holdmg over, effect of, &. 116,
- Immoveable property, transfer «{Jf 88. 38 to 53
" “Implied contracts by mortgagor, s, 65.

Iumvements made by bond ﬁde holders unda defecnve
. titles,.s. 51, e

Inewmbrances, provision by Court for, 5. 57, .

_n—-—""
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Insolvency, condition making interest determinable on, & 12
Interest, contingent, s. 21.. -
" receipts in lieu of, s, 77, |
Ry vested, s. 190,
Interpretation clause, s. 3.
Joint transfer for conmdemtlcn, 5. 43.
Lease, 88. 105 t0 117.
‘Lessee, ss. 105 and 108, *
Lessor, ss. 105 and 108.
Maintenance, transfer where third persen is entitled to, #.:39.
Marshallinﬂ' securifies, s. 81,
Mortn'ages, s5. 58 to 104..
Mortgage-m oney, suit for, 2. 68.
Mortgagee, rights and liabilities of, ss. 67 to 7.
Mortgagor, do., ss. 60 to 66. o
. Negotiable instruments, smfmg of, 5. 139
‘Notice, 8s. 102 to 104. ,
Officers connected with Courts mcapable of purchasing ac-
tionable claims, 8. 136,
‘Option to determine lease, 5. 110.
Oral transfer, s. 9. -
QOrder absolute for sale, s. 89.. . .
- Ostensible owner, transfer by, . 41,
- Pendente lite, s. 52.
Perpetuity, rule against, s. T4,
s transfel in, for.public benefit, s. 174 |
. Policy, transfefe’s right under, s. 49,
Premium defined, s. 103. |
Priority of rights created by transfer, s. 43.
Prior mortgage, postponement of, 8. 78.
., 8ale of property qub‘]ect to, s. 96.
Procéeds, application of, s 97,
* Recovery of balance due on _mortgage,* 8. 90,
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-2 Redeniption, 5. 91 £6-95.
Renewal of mortgaged lease, gs. 64, 71. -
"Rent bond fide paid to holder under defective title, s. 50.
Rent defined, s. 105,
Repeal of Acts, s. 2.
Restriction repugnant to interest created 8. 11,
Revoceation of gifts, s. 126,
Rule against perpetuity, 8. 14.
Rules, power to make, s. 104.
. Sale of immoveable property, ss. 54 to 57, |
Saving of certain enactments, mmdents, rlghts, liabilities, 5. 2
Seller, rights and liabilities of, s. 55,
Surrender, effect of, on unaerleases, . 115. |
Tacking abolished, s. 89
- Tender, s. 102,
Transfer, conditional, s. 2'5
4 7 contingent, s, 23.
. . In perpetuity, s, lZ..
~ of property, s. 5
- operation of, s. 8.
s -~ omly8 9 - e
‘persons competent to, &, 7,
w - to take effect on faﬂure of prlor, 8. 16. |
Unborn person, acqulsltlon of Vested interest by, on tra.ns,--
fer for his benefit, 5. 20. - |
4 transfer for benefit Of s. 13
Usufroctuary mortgage, s. 58; |
- Waiver of forferture, s. 112,
. notlce' to quit, s. 113,
4 - Wwaste by mortgarrm n possessmn 8. 66. o
What may be tra.usfeued 8, 6. ~ o
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