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PREFACE.

R

Tur first -edition of “The Bengal Municipal Act”
was exhfiusted long ago, and the work, therefore,
appears to have been fonnd useful. In the present
edition the notes to the Muuicipal Act have heen
carefully revised, and some twenty pages of z}ddi-
tional notes have been added. The Circulars, issued
by the Bengal Government under the Act, have
Heen appended as Notes to tile Sections to which
they refer. The amendmenjs relating to the adul-
teration of food made by B. C. Act III of 1886
have heen inserted.

The Rules for the election of Municipal Commis-
sioners have been revised since the issuc of the
fipst edition. Account Rules have also been issued,
and are appended for ready reference. The rules
relating to the preparation of the Annual Report
Mrg also given.

A set of Model Rules for the donduct of business
at meetings have been inserted as likely to prove
useful. These rules are based on the General and
Model Rules issued by the Lieutenant- Governor
under the Local Self-Government Act ; but other-
wise, of course, possess no official authority. As it
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seems probable thar {f the larger Municipalities
must sooner or later framé Leave and Pension Rules,
those whkich are in force in the {Calcutta Corporation
are given as a convenient model.

All the Acts to which the Commissioners are
likely to have to refer in the ordinary execution of
their duties have been added to the present edition.
The Tramways Act has been omitted, as the' number
of Municipalities in which it is likely to be in force
in the next decade or so, is extremely limited. The
Cattle-Trespass Act has,. of course, been added on
account of the management and contrcl of pounds,
siiuated in Municipalities, having been everywhere
made over to the Commissioners.

R. 8. C.
Ronerore, May 1887,
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ADDENDA.

SEcrion BY.
% Persons occupying holdings.”

To constitute occupation in regard to rateabiliby three elements are
necessary, viz., possession, actnal user, and permanence, Title is im-
material if possession exists,

The following extract from the judgment of Lush, J., in B. v. 8.
Pancras, 2 Q. B, D., 581, refers to all these elements :—

“ It is no?ensy to give an accurate and exhaustive definition of the:
word ‘ occupier.” Occupation includes possession as its primary element,
but it also includes something more. Legal poesession does not of it-
self constitute an occupation. The owner of a vacant house is in
possession, and may maintain trespass against any ome who invades it,
but ag long as he leaves it vacant, he is not rateable for it as an occupier.
If, however, he furnishes it and keeps it ready for habitation whenever
he pleases to go to it, he is an occupier, though he may not reside in it
one day in a year. On the other hand, a person, who, without hgving
any title, takes actual possession of a house or a piece of land, whether
:ij leave of the owner or against his will, is the occupier of it. Anopher

ement, however, besides actual possession of the land, is necessary to
constitute the kind of occupation which the Act contemplades, and that
is permanence. An itinerant showman who erects a temporary structure
for his performances, may be in exclusivi possession, and may with
gfrict grammatical propriety, be said tg. occupy the ground on which
bis structure is placed, but it is clear ti#t he is not such an cccupier as
the Statute intends.”

POSBESBION.

* A person who has only an easement, or license, or anything short
of possession of the soil 'is not rateable, This is recognized in SBir
Anthony Karby's case, in which it is specified that assessments are to
be made according to ¢visible estates’ The limitation of rateability
to ‘visible estates’ excludes incorporenl hereditaments, such as ease-
ments and licenses in the nature of easements, and it proceeds apparent-
1y on the ground thatdhere can be no occupier of property whick is of
such a nature that possession of it cannot be delivered, possession being
essential to occupation,”’—Resher on Rating, 38.

“ To form an element of rateability, possession must be free from the
c8ntrol of paramount occupation in a superior, and must also be sole
andsexclusive. * The original occupier may grant away something which
sppears like the occupation, but if he retains to himself a right of (a)
entry on, or (b) general control over, the propfrty, he retains to himself
A paramount occupation and is still rateable, or rather it would be more
correct to say that, if he has made such a reservation, he has not.parted
with the possessibn, but has granted only the exclusive enjoyment of
it, A grantee who has nct the right of exclading the grantor is not
in rateable occupation "—Ibid, 47,

On this prineiple it has been always held that the landlord of a lodger
i the rateable occupier, if he retains dominion and control over the
building as a whole.

¢ As a lodger is not ratesble on account of the paramount occnpation
of the landlord, 20 one who resides in anether's house as his servant is
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not rateable. The sexrvant has the use of the rooms, but hus no cocupa-
tion distinot from, and iudependent of, that of his master, and the
oocnpation of a servanmt, as servant, is in law the ogoupation of the
master, and the masster is the rateable ocecupier. In R. v. Tynemouth
(12 East., 46) where it was attempted to vate s man who resided in a
lighthouse as servant of the owner, his duty being to take care of the
light, Lord Ellenborough, C. J., held, that the ocoupation was clearly
that of the master, by his servant, and not that of tho master himself.”
—7Ihid, 61, 52. A familiar case for the application of this principle in'
India, is the occupation of a cutcherry by a Gomashtah on behalf of &
non-resident zemindar,

AcTUAL USER.

The second essential required to constitute rateable ocoupation is sorae
amount at least of actual user. Legal possession of itstdAf does no%
amount to occupation ; but legal possession plus even a slight amount
of actual user does. The case of an owner furnishing a house and keep-
ing it ready for habitation, referred to in the judgment above quoted,
is an example of this principle.

PERMANENCE,

Permanence in regard to rateable occupation refers to both time and
placé. In the judgment above referred o, Lush, J., said: * As the poor
rate is not made day by day or week by week, it would be as absurd to
holé that a person who comes iato a parish with the intention to remain
there a few fays or a week only, incurs a liability to mcintain the
poor for the next six months. Thus, a transient, temporary holding of
land is not enough to make the holding rateable. It must be an
occupation which has in it tue character of permanenae; a holding as a
settler, not as o wayfarer,” :

Occupation does not, however, fail in permanence merely heoause the
user is intermittent, nor on account of the shortness of the notice by
which it may be determined,

(Bection 69.)

It is obvious that the Municipal Fand cannot legally be expended
upon any purposes not specified in this and the preceding section.
Expenditure upou ceremonies, entertainments, testimonials, etc., cannot
therefore, be met from it, and should be defrayed by private subscrio-
tions. It was held in re Corporation of Sunderland, T. 8., 1878, that the
Corporation could iu no case have a right to spend any part of the
borough fund in the entertainment of Ganeral Grant, In Attorney-
General v. Mayor of Batley, 26 L. T., N, 8., 392, it was lield that the
Corporation clearly canunot buy the Mayor'a gold chain, such an article
being utterly unnecessary. ) ¢

In Attorney-General v. Muyor of Norwick, 2 Myl. and Cr., 406, 425,
428, the Lord Chancellor remarked that the clause in the Act of 1885
authorizing the payment of expenses not otherwise provided for, which
shall be necessarily incurred in carrying into effect the provisicns of
the Act—*° Cannot merely mean expenses to carry into offect that which
must be done to set the Act of Parliament in operation, but must mean
also those expenses which would arise out of the duties imposed on
the parties by the Act.” Ou this principle, it has been held that the
oosts of litigation undertaken bond fide, aud on reasonable grounds
for the defence of the corporate rights, may be paid out of the publio
fand, though such litigation is eventually unsuccessful.—Reg, v, Mayor
¢f Tammworth, 19 L. T., N. B,, 433,
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BENGAL MUNICIPAL ACT,

BEING

B. C. ACT III OF 18834.

—_———

[NoTE.—The numbers in hrackets denote the corresponding sections of
Act V of 1876, The sections marked with an asterisk have been
reproduced rerbatim.]

An Act to amend and consolidate the law relating fo
Municipalities.

WHEREAS it is expedient to consolidate and ‘amend the
law relating tos Municipalities within
the territorjes subject to the Govern-
ment of the Lieutenant-Governor of Bengal: It is enacted
as follows :— '

Preamble.

PRELIMINARY,

1. This Act may be called “ The Bengal Municipal Act,

Bhort title and com- 1884 :”
wencement. And it shall come into furce on such
date as the Lieutenant-Governor may direct, not being
more than three months after the date on which it may
be published in the Calcutta Gazette, with the assent of the
@overnor-General,

But any notification, order or rule, and any appointment
to an office, may be made, or election® held, under this Act
at any time after it shall have received the assent of the
Governor-General, but shall not take effect until the Act
comes. into force.

2. (2) On the commence:qar:it dof thi; Act, }fhg 1llam!.cii-

. ments specified in the sixth Schedule
o sl | bep repealed to the extent men-.
tioned in the third eolumn thereof.

C., B. M. A, 1



] Preiminary.

But this repeal shall not revive any office, aunthority,
or thing abolished by any such emactment, or affect the
validity of anything done or suffersd, or any right, title,
obligation or liability accrued, before the commencement
of this Act.

And all rules and bye-laws prescribed ; assessments,
valuations, measurements, divisions, and appointments
made ; powers conferred, and notifications published under
any such enactment; and all other rules (if any) now :
force and relating to the matters hereinafter dealt with,
shall (so far as they are consistent with this Aet) be deem-
ed to have been respectively prescribed, made, conferred,
and published hereunder.

And all references to any such enactment shall (so far as
may be practicable) be deemed to be made to this Act.

And all proceedings now pending, which may have been
commenced under any such enactment, shall be deemed to
be commenced under this Act.

In mespect of all the matters aforesaid, the Commis-
sioners urtder this Act shall be substituted for the Commis-
gioners elected or appointed under the Bengal Municipal
Act, 1876. :

How'ble Mr. Reynolds—* With regard to what fell from the Hon'ble
Mr. Dampier, he might say that the point had been cousidered in Com-
mittee, and he understood it was the opinion of the Legul Members of
the Council that section 2 was sufficient to cover the levy of tolls now
raised on roads and bridges."—P. C., February 23rd, 1884,

Jt is important to note that all rules and bye-laws made under the

former Act will still remain in force, unless inconsistent with the pre-
sent Act.

3. (3) Every place which has been constituted a Muni-
cipality under the provisions of the
_ Bengal Municipal Act, 1876, and has
not been withdrawn from the operation of the said Awt
before this Act comes into force, shall, from the time when
this Act shall come.into force, be deemed to be constitutéd
a Municipality under the provisions of this Act.

It will be observed that this section does away with Unions and Sta-
$ions, by omitting all mention of them. It also cmits the distinction
drawn between firat class and second class Municipalities by the corre-

nding section of the former Act. The subject is referred to as follows:
in the * Statement of Objects and Reasons :” -
“The present Act V of 1876 relates to imstitutiens of four different
kinds : Municipalities of the firet class, Municipalities of the second class,
Unions, and Stations, It seems unnecessary to retain these distinotions,

Existing Municipalities.
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There is practically very little difference between the two classes of
Municipalities ; and there are only two Btations under the Act, both of
which can, withogt difficulty, be raised to the rank of Municipalities.
Unions are more numerous, and it will perhaps be found that some of
these are not sufficiently advAnoced to be enmtrusted with Municipul
responsibilities. y ”
. " Buch Unions will be placed under the Local Boards, which it is in-
tended to establish by a separate Act of the Legislature, while the more
fully developed Unions will be treated as Municipalities.”

4. (4) Al property, moveable and immoveable, and all

All property of late interest of any kind whatsoever, de-
Commissioners vested rived under any of the enactments
in Commissiners un- gpecified in the sixth Schedule, or
det fhia Aok otherwise, and vested in, or held in
trust for, the late Commissioners under the said Bengal
Municipal Act, 1876, shall become vested in the Commis-
sioners and their successors; and all rights of whatso-
ever description used, enjoyed or possessed by the late
Commissioners under any such enactment shall beebme
vested in the Commissioners for the purposes of this
Act. .
5. (5) Notwithstanding anything contained in section

o6 ot o bo extend.  three, this Acteshall not take effect

tocantonments with- i1 any cantonment without the con-
outconsent of Governor- sent of the Governor-General in
General. Council previously obtained, nor shall
¢he Local Government extend this Act, or any part thereof
to any cantonment without such consent.

This section reproduces section b of the provious Act (Beng. Act V of
1876), with the exception that the term * Local Government” is substi-
tuged for * Lieutenant-Governor.” This change has been made throngh-

ount the Aoct.
Under section 21 of Ket T1T of 1880, the Local Government may, with

the sanction of the Governor-General in Council, by notification in the
official Gazette, impose in any cantonment any tax which can be imposed
in any Municipality ander the said Government, By section 22 of the
sam@Act, the Local Government may, by notification in the official
Ggzette, apply to such eantonment the provisions in force for the assess-
ment and recovery of any tax in any Municipslity under such Govern-

ment.

‘ 6. (6) In this Act, unlessthere bs
Interpretation. something repugnant in the subject

or context,—
(1) “Carriage” means any wheeled vehicle with springs
' used for the conveyance of human
“ Oarriage.” beings, and ordinarily drawn by
animals. '
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(2) “Cart” means m‘g cart, hackery or wheeled vehicle
* Gazt® with or without springs, ordinarily
drawn by animals, and not included
in the definition of “carriage.”

These definitions are taken verbatim from the former Act, With
reference to (1) the point has been raised as to whether a bumboo cart
can be regarded as a *wheeled vehicle with springs, on account of the
bathboos acting as springs. It is obvious that it cannot be so regarded,
The word ‘‘eprings” in the definition must be taken in its ordinary
and definite sense.

(8) “Holding” means land held under oae title of
. agreement, and surrounded by one
“ " ab ’ 2 .Y

Holding. set of boundaries.

Provided that where two or more adjoining holdings
form part and parcel of the site or premises of a dwelling-
house, manufactory, warehouse, or place of trade or busi-
ness, such holdings shall be deemed to be one holding for
the purposes of this Act other than those mentioned in
clause {a) of section eighty-five,

Explartation—Holdings separated by a road or other
means of communication shall be deemed adjoining within
the meaning of this Proviso.

"I'his definition is new and very important. The Select Committee
remark in their Preliminary Report: *“We desire to call special
a‘tention to the modification we have introduced in the definition
of a holding. The present definition (if indeed it deserve to be called a
definition at all) bas practicully the effect of giving the Commissioners
power to divide what is really a single holding into as many ecparate
holdings as they think fit, and thus to evade the provisiou of the law
which limits the amount of personal tax which can be imposed in re-

apect of boldings. Cases have been brought to our notice in which thia
power has been improperly exercised.”

(4) “House” includes any hut,
- shop, warechouse or building.

(5) “Immoveable property” and “land” include (besides:
w“ lmmo‘rsab}e pm..(. lan ) bencﬁts alising Ouf- Of ]&hd,
perty” and “land.” houses, things attached to the earth, or

permanently fastened to anything attaclied to the earth.
(6) “Moyeable property”  means
“Moveable property.” property other than immoveable pro-

“ House,"

perty. ” ,
- (7) “Magistrate of the District”
mg".l?m“ of the  means the Chief Magistrate in a Dis-

triet,
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(8) “The Magistrate” includes the Magistrate of the

4 The Magistrath.” Dls_tr_lc_t., the Magmtr_&te. in _c_har > of

L. a division of the District in which
division & Municipality is constituted, and every Magis-
trate subordinate to the Magistrate of the District to
whom the Magistrate of the District may, have made over
any duties under this Aect.

(9) “Municipality” means any place in which this
Act, or any part thereof, is in
force.

The term is unknown to English law. The corresponding term in
English law is the word * borough,” which is defined in section 7 of
théa Municipal Corporations Act, 1882, to mean a city or town to which
that Act applies. A *“ Municipal Corporation™ is defined in the same
section as “* the body corporate constituted by the incorporation of the
tnhabitants of » borough.” Under the present Act the body corporate

is constituted by the incorporation of the Commlissioners, and does not
include the inhabitants of the Municipality. See section 29.

¢ Municipality.”

(10) “Offensive matter” means dirt, dung, putridor
putrefying substances, and flith of
any kind not included in the term
“sewage.”

¢‘Owner.” (11) “Qwner” includes—

(a) every person who is entitled for the time being to
receive any rent in respect of the land with regard to which
the word is used, whether from the occupier or otherwise;

(b) a manager on behalf of any such person ;

(¢) an agent for any such person ;

(d) a trustee for any such person:

“Provided that no such manager, agent or trustee shall be
liable to do anything required by this Aet to be done by
the owner, nor shall he be subject to any fine for omitting
tq do such thing, unless he have sufficient funds in his
hangds as such manager, agent or trustte to do such thing.

“# Offensive matter,”

% part” (12) «Part” means a part of this
' Act.

(13) “Road” means any road, street, square, court,

« Rogd.” alley or passage, whether a thorough-

fare or not, over which the public
have a right of way.

Public have a right of way.—The definition of road here given is simi-
lar to that of a highway, which has been defined as a passage which is
open to all the king's subjects. “ It may be a footway, appropriated to
the sole use of pedestrians ; a pack and prime way, which is both a horss
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and footway ; or a cart way, which comprehends the other two, and slso
a oart and carriage way, Co. Lit., 56. But to whichever of these classes
it belong, it is still & highway, for ‘highway is the génus of all public
ways, a8 well cart, horse or foolways’' " 2. Smiths Leading Cases, p. 187.

A highway ordinarily ' derives its existence from a dedication to the
public by the'owner of the land over which the highway extends of &
right of passage over it ; and thia dedication, though it may not be made
in express terms, as it indeed seldom i8, may and will be presumed from
an yninterrupted use by the public of the right of way claimed. R. v.

Lieyd.,, 1 Camp. 260. . . . . . . . . . Anopen user asof right
. by the public raises a presumptive inference of dedication requiring to
be rebntted ; and when such user is proved, the onus lies on the person
who seeks to deny the inference resulting from it to shew negatively
that the state of the title was such that no one could make a valid de-
dication. R.v. Petrie,4 BE. and B., 437" (ibid, p. 40). “ No particular
time is necessary for evidence of a dedication. If the act of dedication
be unequivocal, it may take place immediately. Fot instance, if a man
build & double row of houses opening into an ancient street at each end,
making a street, and sells or lets the houses. that is instantly a highway.”
Per Chambre, J., in Woodyer v. Hadden. 5, Taunt, 125.

It is an established maxim—once a highway, always a bighway—for
the yublic cannot release their rights, and there is nc extinctive pre-
l}umptiou or prescription. . . . . . See the judgment of Byles, J.,
in Damwes v. Hawkins, 8. C.B.N.B., 858." 2, Smith's -Leading Cases,
p. 144. Compare, Empross on the prosecution of Jodunath Ghose v. Brajo-
nath Dey, IL.R., 2 Cal,, 425, quoted in the note to 8. 201,

(14) “Rubbish” means broken brick, mortar, broken
“ Rubbish.” glass; kitchen or stable refuse, or
. R refuse of any kind whatsoever mnot
included in the term * offensive matter.”.

(15) “Schedule” means a Sche-

[ ”n
Sbedle/ dule annexed to this Act.
i Baction.” (16) “Section” means a section of
) this Act.
(17) “Sewage” means nightsoil
“Sawage.” and other contents of privies, draius,

and cesspools. .

(18) “The Comm’ssioners” means the persons for the
time being appointed or elected’ to
onduet the affairs of any Municipality
under this Act.

(19) “Year” means a year beginning on the first day
of April, or on such other date as
may hereafter be fixed for any Muni-
cipality by the Local Government by notification in the
Culeutta Gazette.

No other date having as yet been fixed by the Local Government, the
Municipal year commences, as before, on the 1st April,

“ The Commissioners,”

“ Year.”
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PART L

OF THE CREATION OF MUNICIPALITIES.

7 (7) In every.place which, in accordance with the
s < sion. Provisions of section three, becomes a
emnﬁimegx?;ri'::;m:&:g Municipality under this Act, every
and taxes temporarily person who hes béen appointed, or
emsinnad, elected to be a Commissioner for such
place under the Bengal Municipal Act, 1876, and who is
holding office 'as such Commissioner at the commencement
of this AcY, shall be deemed to be a Commissioner duly
appointed for such Municipality, until such time as the
election or' appointment of Commissioners in respect of
such Municipality shall take effect under the provisions of
this Act. And in every such place in which a rate on the
annual value of holdings, or a tax upon persons, or a tax
upon carriages and animals, or a fee upon the registrasion
of carts, or tolls on roads or on ferries, or a fee under
Bengal Act VI of 1878, may have been levied by thé Muni-
cipal Commissioners before the commencement of this Act,
it shall be deemed that the said rate, tax, fee or tolls have
Ieen duly imposed under this Agt, and such rate, tax, fee
or tolls shall continue to be levied accordingly until the
Commissioners at a meeting, with the sanetion of the Local
Government, shall ‘otherwise direct.

Bengal Act VI of 1878 is the Latrines Act, and has been repealed by
the present Act.

8. (8) Except as is hereinafter otherwise expressly pro-
Local Government vided, this Act may be extended by
may extend Act. the Local Government by notification
published in the Calcutte Guzetle, and in the manner pre-
seribed by section three hundred and fifty-four, to any town or
villhge not being within the limits of the ordinary original
jlrisdiction of the High Court at Forgy William in Bengal,
from such date as may be specified in such notification ;
and save as is hereinafter otherwise provided, this Act shall
take effect in such town or village on the date so specified,
and the said town or village, within the limits mentioned
in such notification, shall be deemed to be created a Muni-
cipality for the purposes of this Act:
rovided that at least six weeks before publishing any
nobification as aforesaid, the L.ocal Government shall cause
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to be published in the town or village concerned a notice
of its intention to declare the said town or village to be &
‘Municipality, unless good reason to the contrary be shewn
within one month,

Any objections which may be made to the proposed
measure shall be, duly considered by the Local Govern-
ment, before it causes fo be issued the notification declar-
ing the town or village to be a Municipality under this Act.

very notification declaring a town or village to be a
Municipality shall specify whether the name, of such
Municipality shall, or shall not, be inserted in the first or
second Schedule of this Act, and shall further specify,
subject to the provisions of section thirteen, the number of
the Commissioners of such Municipality.

9. (10) The Local Government may, on the recommend-

Vagiation of limits ation of the Commissiovers at a meet-
and power to withdraw  ing, by a like notification, at any time
from operationof Act.  ygyy the limits of any Municipality
or subdivide any Municipality into two or more Munici-
palities, or withdraw any town, village or land from the
operation of this Act, or alter the number of the Commisg-
sioners of such Municipalit;".

The provision for subdividing a Municipality is new, and is rendered
necessary by sections 88 and 102. Under those and the corresponding
sections of Act V, when the Act is first extended to any place. no tax can
be raised until the following quarter. Now. in the absence of a distinct
authority to subdivide a Municipality, the only legal method of forming
it into two isto withdraw one part from the operation of the Act, and
then to extend the Act to it a8 a new Municipality.

Consequently, in such a case, no tax can be levied during the first
quarter after the Act is so extended. This diffictity actually occurred
when the Bally Municipality was formed by the separation of that town
from Howrah, and one quarter's taxation was lost. The provision for
subdividing a Municipality, contained in the present section, is designed
to meet such cases. Authority being given under the Act for such &
subdivision, the provisions of the Act, and taxes already in force umiler
it, would continue in force after the subdivision was carried out, :

The section, however, does not provide for the joining of two Muniei-
palities into one, and precisely the same difficulty would occur in such a
case, The only legal method of carrying ont such a unipn would be by
withdrawing under this section each Municipality from the operation of
the Act, and then, by extending its provisions to them jointly under
section 8, One quarter's taxes would, however, be lost, as the joint Muni-
olpality would be exactly on the same footing as a plgea to which the
Act had been extended for the firat time.

Government has been advised that the phrase “like notification,” as

used, is to be understood as denoting merely the same form and
method of notification as that referred to in the preceding section, but
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not to include the provisions of the second and third paragraphs of the
same, The provision contained in the phrase “on the recommendation
of the Commissiohers at a meeting " sufficiently provides for discussion
and publicity., (L. R.) .

Hon. Mr. Reynolds.—*1 ought also to call particular attention to the
alteration made in section 9 of this Bill, as compared with section 10 of
the present law, The present law permits the Government at any time
to withdraw any place from the operation of the Act, The Bill declares
that this shall only be done on the application of the Commissioners
themselves.” (P. ., January 12th, 1884.)

10. (11) This Act shall not be extended to any town or

Conditionggn which  Village, unless the Local Government
Municipality may be ghall have been satisfied that three-
oreated. fourths of the adult male population
of such town or village are chiefly employed in pursuits
other than agricultural; and that such town or village
containg a number of inhabitants not being less than three
thousand, and an average number of not less than one
thousand inhabitants to the square mile of the area of 8uch
town or village.

11. (13) The Local Government may, from time to time,

Local Government DY Dotification in the Calcutta Gazette,
may unite places to a declare that an¥ place in which three-
Municipality. : fourths ofethe adult male population
are chiefly employed in pursuits other than agricultural
shall be united with any town or village as aforesaid for
the purposes of forming & Municipality :

Provided that no such place shall be so united unless
some part of such place be situated within the distance of
one mile from some part of such town or village.

Every such declaration shall specify the boundaries of
every place so to be united.

Every town or village with which any such place is
united, and all places so declared to ,be united with any
such town or village, shall be deemed, for purposes of
tAxation, and for all other purposesgto form part of one.
and the same Municipality.

This section is practically unaltered. A Cantonment, having a distinch
legal status, cannot be united with a Municipality under thissection, (L. R.)

12. (14) Notwithstanding anything hereinbefore con-

Land between-Munj. tained, whenever the Local Govern-
eipalityand placeunited ment shall declare any place or places
to form part of Munici- gag aforesaid to be united with any
pality. town or village for the purpose of
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forming one Municipality, the Local Government may sim-
ilarly declare that any land by which any such place is
separated from the town or village with which it is united,
end any land by which any such place is separated from
any other 'such place which is united with the said town
or village, shall be deemed to form part of the Muuicipality
for all purposes other than those of taxation.

And such declaration shall specify the exterior boundaries
of the entire Municipality as constituted under this and
the last preceding section.

The only change which has been made in this section is in the substi-
tubion of the words‘ Local Government ” for  Lieutenant-Governor."
This section evidently refers to large expanses of arableland lying be-

tween towns or villages. It follows that the taxation of arable landsin
Municipalities was contemplated by the Act. Compare note to section 98,

PART 1L

OF THE MUNICIPAL, AUTHORITIES.
Of the Constitution of the Municipality.

13. (15) The number of Commissioners of a Muni-

Number of Commis- cipalitv constituted before the passing
sioners. ot this Act shall be such number as
may be specified in a nolification of the Local Government,
to be issued immediately after this Act comes into force,
and to be published in the Caleutia Gazette, or in any
subsequent notification under section nine.

The number of Commissioners of each Municipality creat-
ed under the provisions of section eight of this Aci shall
be such number as is specified in the notification of the
creation of such Municipality, or iu any subsequent notifi-
cation under section nine :

Provided that the number of Commissioners of & Mu.i-
cipality shall in no ¢ase be more than thirty or less than
nine :

Provided, further, that no act of the Commissioners, or
of their officers, shall be deemed to be invalid by reason
only that the number of the Commissioners did not, at the
time of the performance of such act, amount to the number
specified in the notifications aforesaid.

.. Under this section the number of Uommissioners must be determined
by a notification of the Local Government, published immediately after
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the Aot comes in force, and after sach publication the number can only
be altered on the recommendation of the Commissioners at a meeting,
a8 provided in section 9. Under section 15 of the former Aect, tho Lieute-
nant-Governor could, within the limits laid down, vary the number at
any time. The mnotification referred to in the first clamse was pub-
liahted in the Caloutta Gazette of the 6th August 1884, and-will be found
ost.

? The last clause follows clauso ( 4 ) of section 22,0f the Municipal Cor-
porations Act of 1882, by which it is provided that * no act or proceqding
of the council or of a committee shall be questioned on account of any
vacanocy in their body."” In Rawlinson's M. C. Act it is remarked that
while this clanse will prevent any ill-effects from death, resignation, or
absence, it will probably be held never to obviate the necessity of the
number pref®nt at any meeting of the council being not less than one-
third of the whole council—that being the quorum fixed by the Act.
Compare note to section 42,

14. Two-thirds of the number of the Commissioners of

. each Municipality, fixed by such noti-

otcé’:;t::i‘g‘i%’;eﬁ_may fication, sha]II be ilected as hereinafter

provided by male persons, resident

within the limits of such Municipality, who shall have
attained the age of twenty-one years.

The remaining one-third of such Commissioners shall
be appointed by the Local Governmgnt immediately after
the result of the election hereinbefore mentioned shall have
been notified to the Local Goveshment, and such appoint-
ment shall be deemed to have been made on the date on
'which such election takes place:

Provided that the number of persons holding salaried
offices under the Government, and appointed as Municipal
Comumissioners, shall not bear a larger proportion than
one-fourth to the total number of Cowmissioners elected
and appointed under the provisions of this Part :

Provided also that, in cases where the whole number of
Commissioners is not evenly divisible by three or by four,
the one-third or one-fourth shall be ascertained by taking
the®number next below the whole number, which is evenl
divisible by three or by four, as the namber to be dividec{

This is altogether new.
Rezident within the limits of such Municipality.—The term “ resident ”
Seottan: ki must here be understood in its legal and not id
s its ordinary acceptation. The legal meaning of
the terms “ residence,” “dwelling,” ** domicile,” and * home," all of which
appear to be synopymous in law, is discussed at some length in
Chunder Sirkar v. Kurnodhar Moochee and others, 349, C.R., 7 W.R., from
the &l}dgment in which the following extracts may be quoted—
“ Now the word 'dwelling’ is synonymous with the term ‘place of
abode ' or ‘residence.’ It ie the place where a man lives and which he
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congiders hig home, A dwelling is constituted by an actual occupancy
coupled with sa intenbtion to give the character of permaneney to such
oocoupancy. ‘Residenss,’ said Park, B:, ‘means a domicile or home,’
Zamb v. S8mith, 16 L. J., 207, Exchequer. +

““ A man's dwelling is primd fucie the place where his wife and family
reside, and if he has a family dwelling in some place, and he ocoupy a
house and oocasionally sieep in another, he will not be & resident in_the
latter place, for his residence is his domicile, and his domicile is his home,
and g home where his family reside (Story’s Conflict of Laws, 63; R.v.
The Duke of Richmond, 6 T.R., 561); and whers a man had a shop and
private parlour in which he carried on his business and entertained his
friends, but neither himself nor his servants slept there, the Judges held
that such occupation did not constitute a cwelling (R, v. Martin, . &
R., 108). A man may have two dwelling places at the same'cime. Thus
it was held by the Judges that, when a man has two houses and servants
in hqth, and lives sometimes iu one and sometimes in the other, both will
be his dwelling-houges (C. Rep., 369), and during his temporary absence
each house, although empty, if there be the animus revertendi, will yet
be his dwelling-house (Hex v. Murray. 2 East P.C., 496).

“ 8o slso in the case of Whithorne. Appellant, v. Thomas, Respondent
(7 Map. and Gr. 5), where the question was as to the meaning of the word
‘ residence’ in the Reform Act, Earle, J., said: ‘ The fact of sleeping in &
place by no means eonstitutes a residence, though, on the other hand, it

- maynot be necessary for the purpose of constituting a residence in a
place to sleep there at all. If a man's family are living in a borough,
and he is absént for six months, but with the intention of returning
there, he will still be considered as residing there.”

Bee alao Kashi Nath Kover v, Deb Kriste Ramanooj Dass and others,
%42](1}1251 16 W. R.; Futima Begumy v, Sakina Begum and another, LL R,

., b1,

On the other hand, it has been held that where a person is regularly
employed in service in one place, and his family reside in another place to
which he has no immediate or definite intention of returning, he may
correctly be said to reside or dwell at the former place. Puargash Paray v.
Hachim Khansamah. 417 C. R,, W.R. In such a case, for the purposes of
this seotion, it would probably be correct to consider such & person a
resident of both places.

Since the above note was written. a definition of the term  resident”
has been inserted in the Election Rules.

15.7 (16) For the purposes of the atoresaid election of

Rules to be laid down Commissioners, the Local Government,
for election. with respect to each Municipality,
shall lay down such rules, not inconsistent with the provi-
sions of this Act, asait shall think fit, in respect of the
division, where necessary, of each’ Municipality into wards,
and the number of Commissioners to be elected for each
of such wards, the qualifications required to entitle any
person to vote for a candidate for election, and in respect
of the mode of election. And the Local Government may
at any time cancel any rule made by it under this section:

Provided that every male person who is at the time of
such election, and has been for a period of not less than
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twelve months immediately pracedii% such election, resi-
dent within the limits of a Municipality, and who

(1) has, during the year immediately preceding such
election, paid, in respect of any of the rates imposed by
this Act, an aggregate amount of not less ‘than three
rl.lpe&S ; or, .

(2) being & member of a joint undivided family, one of
the members of which has, during the year immediately
preceding such election, paid, in respect of any of the rates
imposed Ry this Act, an aggregate amount of not less than
three rupees, is a graduate or licentiate of any University,
or holds a certificate as a pleader or a mookhtear, or holds
any office or employment carrying a salary of not less than
fifty rupees per mensem,

_shall be entitled to vote at the election of Commissioners
of such Municipality.

No person who is not entitled to vote at the election of
Commissioners of a Municipaiity shall be deemed gual¥ied
for election to be a Commissioner of such Munigipality.

The rules laid down by Government undeg this section will be found
ost.
'? By comparing this with the precedigg section, it becomes obvious that
an elected Commissioner must be a fesident of the Municipality, For
the electors must be residents (section 14), and the elected Commis-
gioners must be gualified to vote.

No such restriction exists in the case of nominated Commissioners.
They need not thercfore be necessarily residents, or otherwise gualified
to vote.

Joint undivided family.—It may be noticed that the term * family,” and
not “ Hindu family ” is used. It would scem therefore that the applica-
vion of clause (2) is not restricted to Iindn families ; and that it has no
reference to the techudcal meaning of * joint undivided family ' in Hindu
law. If the members of the family live together and have their expenses
in common, the clause would seem to be applicable, whether they are
Hindus or not. *
% In the corresponding section-of tha formersct, the Lieutenant-Gover-
nod was empowered to lay down rules as to the qualification of candi-
dates. This provision has been omitted in the present section. The only
restriction as regards candidates is contained in the last clause, and it
follows therefore that any one entitled to vote is entitled to come
forward as a candidate, The following extract bears upon the matter:—

1t is not, we'think, desirable to have any separate qualification for
candidates for election. In Burdwan and Kishnagur, any resident rate-

yer may offer himself for election, if only he can read and write.
g;oh an educational test as this seems to us superfluous. It is moat
improbable that a totally illiterate man would offer himself for election,
ar would be elected if heshould offer himself. A more practical diffoulty
has been raised by some eritics of the Bill, who have urged that the
absence of a special qualification for candidates may lead to the election
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of persons of inferior susjal statns, with whom respectable gentlemen
would be unwilling vo sit. ‘While we admit a certain foroe in this objen-
tion, we do not see how the difficulty conld be met by any form of
qualification which could be devised. A mere property test wonl
evidently be insufficient, and, on the whoie, we are not inclined to fetter
the choice of the electors by imposing any qualiffication.” (2. C.,January
13¢A, 1884,

The tﬁrgz “rates” is not defined anywhere in the Act, and gues—
tions will very probably arise as to its meaning in this section. It is
defirted in Webster’s Dictionary to be '* a tax or sum nssessed by authority
on property, for public use, according to its income or value; as parish
rates, town rates, hihway rates.” The following extracts from the Pro-
ceedings of the Council (March §th, 1884) have reference to the point : —

Hon, Mr. Beverley.—* 1t had been assumed by the Hon’ble Mover of the
amendment (and & good deal of his argument was based on the assump-
tion) that fees for house-service, levied under Part 1X of the Bill, would
be taken into account as rates under secticn 15, It seemed to Mr. Bever-
ley that this was open to question; &nd if it was the intention of the
Hon'ble Member in charge of the Bill that such fees shonld be taken into
consideration in estimating the property qualification, Mr, Beverley
would suggest the expediency of amending the wording of the section
%0 that effect.”

Hfn. Mr. Reynolds—"*In answer to the Hon’ble Member on his right
(Mr. Beverley), he said he certainly understood that rates included the
payment of fees.” :

There can: be no doubt that fees under Part IX should be ineluded
in the rates referred to in this section, as although termed fees in the
Act, they are really ratcs on the annual value of holdings.

The term rates in this section must, therefore, be held to include :

(1) The taz upon persons occupying holdings levied under saction 85,
clause (a).

(2) The rate on the annual value of all holdings levied under seetion 84,
clause (&).

(3) The water-rate on the annual value of holdings levied under
Part VII.

(4¢) The lighting-rate on the annual value of all holdings levied under
Part VIII..

(5) The fees for house-service levied under Part IX,

The opinion of the Hon'ble Mr. Reynolds above quoted is to the effect
that mafes included the payment of fees. It seems probable, however, that
the Hon'ble Member had only the particular class of fees nunder discussion
(i.e., fees under Part IX) in view at the time of speaking. For the term
rates is obviously inapplicable to fees for the registration of carls
under section 143, to fees for permission to enclose or otherwise deal with
roads under section 234, to fees for licensesund er section 261, and to other
sections where the tern® is used. None of these fees cun be held to
be rates, as they are not rated or calculated on the value of any property.

For the same reason it would appear that the tax levied upon carriages,
horses, and other animals, under section 131, cannot be régarded as a rate;.
and, therefore, cannot be included in the rates referred to in this section.
For it is not a tax assessed upon property according to its income or
value, but & fixed tax levied without reference to the value of the pro-
perty assessed. At the same time, however, the term rafes in the present
section is obviously not used in a very strict sense, as otherwise it wounld
notinclude the tax apon persons levied under section 85, clause (). Snch
» tax is not, strictly epeaking, a rate, as it is levied according to the eir-
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oumstanoes of the person taxed, as well as with reference to his property
within the Municipality.

The taw upon pareone levied under section 85, clause (2), must obviously
be intended to be included in the term rates for the purpose of this section.
For; in many Municipalities, i is the only tax in force, and if it is not
8o inoluded, none of the inhabitanta would be gualified to vote, whatever
the voting qualification might be fixel at. Although therefore it is not,
correctly speaking, a rate, iv must be taken as one for the purposes of the

resent section. *

It is obvious that the qualifieation prescribed hy this section is mei'ely
a maximum, and that the Local Government can reduce it at discretion,
By the rules in force the gualification has been reduced and the term
v rates " has been defined so as to include the five classes of taxes above
mentioned, well as the tax upon carrianges and horses levied under
section 131, and the fees for cart registration undersection 143. The
~oocapation of a holding, in respect of which rates are paid by the owner
;also, in certain cases, confers a qualification to vote.

The question arises as to whether the managing director or manager
of acompany, residing and transacting the business of the company
on premises for which the company is rated, will be qualified to vote
under this section. The point was raised under the English Municipal
Act of 1836 (Hex v. Fripp, M. T. 1836, Glover on Corporations, 693). oLhe
Court of Queen's Bench declined to decide on motion the sufficieney of
such rating or occupation. 'The question is, therefore. a doubtful ona

1t has been held under the English Act that payment of rated to enti-
tle a person to vote must be a payment by his own act or authority.
Payment by another person acting as a volunteer, and without any
suthority from the person liable, is not sufficient. Reg. v. Mayor of
Bridgnorth, 10 A. & E., 66. * But a payment by the landlord in conse-
qflence of an arrangement hetwoen bimy and the tenant has been con-
sidered a sufficient payment under the Reform Act (1832.)" Ramwlin-
aon's M, C. Aect, 82,

16. The first election of Commissioners under this Act
Firstelootionof Com- 1may take place at such time, not
missioners, being more than six months after this
Act comes into foree, as the Local Government shall direct.
If the persons entitled to elect Commissioners fur any
O fillsie o plois Munilcipality fail, within -t.he time
tion, Commissioners to appointed for the first election under
be appointed by Gov- this Act, or foy every subsequent
orament. election within the time preseribed
by the rules mentioned in the last peceding section, to
elect the whole number of Commissioners allotted for
election to such Municipality, the Local Government may
point one or‘'more Commissioners to complete the number
80 allotted as aforesaid.
17. Every Municipality mentioned in the first Schedule
Certain Municipali- ©f this Act shall be excluded from
tiee excluded from the operation of the three last preced-
eleotive system. ing sections : and, in any Municipality
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g0 excluded, the whole number of the Commissioners shail
be appointed by the Local Government; subject, however,
to tﬁa proviso contained in the third clause of section
fourteen. _ .

It shall be lawful for the Local Government at any time
to remove the name of any Municipality from the said
Schedule.

These two sections are entirely new. It will be observed that ex-officio
Commissioners are abolished by sections 14 and 17.

The provieo in the third clause of section 14 restricts the number of
Commisgioners holding salaried officer under Government to one-fourth.

The only cases in which the Loeal Government can makb additions to
the Schedule in quession, are. in the case of new Municipalities created
under section &, and of Muniecipalities in which the Commissioners have
been superseded under section 65, Compare sections 8 and 66,

18. (20) The Local Government may, from time to
time, accept the resignation of any
Commissioner appointed. or elected
under this Act.

By section 22, a Commissioner who has resigned under this section,
may be re-appointed or re-elected. ;

Resignation of Com-
missioner,

19. (21) The Local vaernment may, if it thinks 8,

Removal of Commis- on the recommendation of the Com-
sioner. missioners at a meeting, remove any
Commissioner appointed or elected under this Aect, if such
Commissioner shall have been guilty of misconduet in the
discharge of his duties, or of any disgraceful conduct.

The words * if it thinks fit " and * at a meeting " are new. the remain-
der of the section being unchanged, The term “disgraceful conduot™
has been often objected to as being too vague. It is difficult to see,
however, how any more precise term could be used. The following
extract from the Proceedings of the Council, when Act V was under
consideration, bears upog the peint :—

“The Hon'ble the Advocate-General thought that the term ¢ disgrace-
fol conduct’ was not in any way vague or indefinite, , . P
was conduct unbecomiftg the position of a Commissioner.” (February
19th, 1876.)

It is obvions that the Local Government has no power of removing
the Commissioner unless it is proved that he has been guilty of mis-
conduct or disgraceful conduct. Section 8 of the Town’s Improvement
Act (Madras Act 111 of 1871) provides that the Governor in Council may
remove an elected Municipal Commissioner for misconduct. - In a smif
for damages brought against the Sscretary of State by a Municipal Com-
missioner for wrongful remova’ from office —Held, that the defendant not
baving proved misconduct, the pluintiff was entitled to damages. Vijayas
Ragave v, The Secretary of State for India, 1. L, R., 7 Mad., 466
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By seation 22 a Commissioner removed under this seotion cannot be
elected or re-elected without the sanction of the Local Government,

Thesection is prabably not intended to have retrospective effect. Com-
pare notes to next section.

Commissionec who 20. (22) Any Commissjoner who,

nagtliaets to ‘ati‘.cud Without ]I&Ving obtained permission
meetings, or is con- s : %
victed of mon-builable {rom the Commissioners ab a meeting,

offence. to cease to be shall have omitted to attend six conse-
Commissioner. cutive meetings of the Commissioners,
and any Commissioner who shall have been convicted
of & non-baglable offence, or shall have been declarved insol-
vent by a competent Court, shall cease to be a Commis-
sioner.

The words “ at a meeting "’ are new.

The second clause formerly stood *shall have been sentenced to im-
prisonment.”

The provision as to insolvents is new.

The section is not meant to have retrospective effect. and the conviefion
or insolvency must, therefore, have occurred subsequently Lo the election,
or appointment, of the Commissioner. (L. R.)

Under the Municipal Corporations Act of 1835, an uncerfificated
baukrupt was held not disqualified from being elected a councillor or
alderman, although by that Act shonld any person. while holding the
office of mayor, alderman. or conncillor. be sdeclared a bankrupt, he
womld immediately be disqualifiel.— Rer v. Chitty. 5 A. and E.. 609,

The six consecutive meetings must hawe all been held under the present
Aot (L. R.)

21. (23) Every Commissioner shall vacate his office
at the end of three years from the
date of his appointment or election
as such Commissioner,

Tenure of oflice of
Commissioner,

Under the former Act the Commissioner, unless he had previously
‘retired by rotation, vacdted his office at the end of three years from the
firet day of the year next following the date of his appointment or election
as Commissioner. The rule of rotation is abolished by tHe present Act.

22, (28) Any person who has retigned the office of

When Commissioner CoOmMMissioner under section eighteen,
may be re-appointed or or who has ceas®l to be a Commis-
re-elected. sioner in consequence of his failure to
attend meetings, or in consequence of his insolvency, as
provided in section twenty, may be at any time re-appointed
nrre-eleeted a Commissioner ; but no person removed by the
Local Government from his office uader section nineteen,
or who has ceased to be a Commissioner in consequence of
being convicted of a nou-bailable offence, may be elected

C, B. M. &, 2
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or re-elected a Commissioner without the sanction of the
Local Government.

. It is, no doubt, intended that a Commissioner, who has vacated his
office under section 21, may be again appointec or elected,

From some of the opinions submitted on the Draft Bill, this does pot
geem to have been generally understood. It would have been more
satisfactory if the Act had contained a distinet provision on the subject.
The N.-W. P. and Oudh Municipalities Act and the English Municipal
Adt both contain distinet provisions on the point. The corresponding
gection of the former Act (Aet V of 1876) also provided for the re-election
or re-appointment of retired Commissioners. The last Bill of 1872 con-
tained a similar provision. ;

23. The Local Government shall appoint the Chairmanm

Appointment of of every Municipality mentioned in
Chairman. the second Schedule of this Act.

Every Municipality, the name of which is not included
in the said Schedule, shall, at a meeting, elect one of its
Commissioners to be Chairman; or may, at a meeting
attended by not less than twa-thivds of the Commissioners,
request the Loeal Government to appoint a Chairman.

Thé Local Government may at any time remove a Chair-
man appointed by it.

The Local Goverrment may at any time remove the
name of any Municipality from the said Schedule.

This section is new.

It is clear that the constitution of the Municipal Corporation is pot
legally complete, and that the Commissioners can, therefore. have no
legal power, and can transact no other business of any kind, until a
Chairman has been appointed or elected. The saving clause at the end
of section 13 has reference only to the number of Commissioners, and
not to the corporate officers. Compare section 29, from which it appears
that the Commissioners without a Chairman do not constitute = body
corporate. The election of a Chairman is, therefore, a statutory duty
which must be performed without any avoidable delay.

It has been held under the English Municipal Corporations Act that
no other business can be discussed before the Mayor and Aldermen
have been elected. —Rex v, Parkyns, 3 B, and A., 658.

An appointed Chairman need not be a resident of the Municipality.
An elected Chairman must, however, be a resident. unless he is a nqmi-
nated Commissioner, asan elected Commissioner is necessarily a resident,
(See note to section 15.)

The question has more than once srisen as to who ought to preside at
a meeting of the Commissioners called to elect a Chairman. If it is the
first meeting of the Commissioners, or in other eases if the former
Chairman is not present, it is clear that they should elect one of their
number to preside. But supposing the former Chairman is present,
should be preside. and can he iusist on presiding as aamatter of right?

If the Chairman is a candidate for re-election. it is clear that it is not
desirable that be should preside, for. by so doing. he may bave to decide
questions in which he has a ‘direct and personal interest. It further
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neems doubtful as to whether he can claim the right to preside. For the
niost reasonable view of the matter would appear to be that, as soon as a
meeting is formed to elect 8 new Chairman, the old Chairman resigns his
officse. By the Commissioners Clauses Act (10 Vict., e. 16, 8. 38), it is
provided that the Chairman goihg out of office may preside, if willing
to do so. But the inferehce would appear to he that, without such &

peoial provision, the former Chairman would not be entitled to preside,

n the whole, the best course for the meeting to follow appears to be
to choose one of their number to preside, the former Chairman not being
necessarily excluded. -

Another question which arises is as to whether the Chairman at such a
meeting has a second or casting vote. As section 41 applies to all ques-
tions which may come before the Commissioners at a meeting, it scems
Jear that he hgs. Theimportance of choosing a president. who is not a
Jandidate. is therefore all the more obvious, By the 10 Viet.. ¢. 16, s. 38,

is provided that if a tie happens at the election of a Chairman, the

nestion shall be settled by lot, and the provision seems a salutary one,
| By section 59, the election of a Chairman is subject to the sanction of
the Local Government.

It is not necessary that a candidate for the office of Chairman should
have a majority in his favour of the votes of the whole number of
members present and voting. It is sufficient that he should have mgre
votes than any other candidate. In an English case— Oliknow v. Wain-
wight, }. W, Bl,, 220 ; 2 Burr., 1017, decided in 1760. and still cited as an
nuthority onm the subjeet, it was held by Lord Mausfield that®in an
alection to a corporate office, where out of twenty-one clectors present
nine voted for the election of a particular candidate, eleven protested
against his election. but did not vote for anyorg else. and one declined
to egpress an opinion at all, the candidate in question was duly elected.

e only cases in whick the Local Gogernment can make additions to
the schedule, are in the case of new Municipalities formed under section
8. and of Municipalities in which the Commissioners have been super-
seded under section 65.

24. Notwithstanding anything in section thirteen con-
His status and tenure  tained, every Chairman appointed
of office. under the last preceding section, if not
already a Commissioner of the Municipality of which he
shall have been appointed Chairman, shall, from the date of
his appointment, during the term of his office, enjoy
all the rights and privileges of a Commissioner of the
Munigipality to which such appointment relates, but shall
notebe reckoned in calculating the propogtions of one-third
and one-fourth under the provisions of section fourteen.
Every Chairman, whether appointed or elected, shall
hold ogce for three years from t.Ee date of his appointment
or election, and shall be eligible for re-appointment or re-
‘election.
N A Chairman ‘elected under the last preceding section
ay at any time be removed from his office by a resolution
of the Commissioners in favor of which not less than
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hole number of the Commissioners have
es at & meeting specially convened for the
purpose.

This seetion is new.’ -

An appointed Chairman, if not already a Commissioner, does not become
one by his appointment. He. however, enjoys all the rights and privileges
of a Commissioner during his term of office. Under scetion 17 of the
former Act, the Magistrate of the District and the Magistrate of the
Division were cx-officio Commissioners, and one or other was ordinarily
Chairman of the Municipality.

The removal under this section of a Chairman from office is by
s. 59 subject to the approval of the Local Government. .

Semble, that the * whole number of the Commissionurs™ means the
number as fixed by the notification issued under rection 13. and not the
pumber of those who may happen to be holding office at the time. This
js the construction which has been placed npon & corresponding provi-
sion in the English Act.

25. (30) The Commissioners at a meeting shall elect

Election of Viee- one of their own number to be Vice-
Chairman. Chairman. He shall hold office for
three years from the date of his election, and shall be eligible
for re-election on the expiration of his term of office.

The Vice-Chairman may at any time be removed from
his office by a resoiution of the Commissioners in favour
of which not less than two-thirds of the whole number of
the Commissioners shall have given their votes at & meet-
ing specially eonvened for the purpose.

Under the former Act the Vice-Chairman was not necessarily a Uom-
missioner before his election, He must now be a Commissioner before
he can be elected,

The election of a Vice-Chairman is no longer subject to the approval
of the Lieutenant-Governor.

26. The term of three years mentioned in sections
Tenureof officeunder  twenty-one, twenty-four, and twenty-
sections 21, 24, and 25.  five shall be held to include any
period which may elapse between the expiration of the
said three years and the date of the next subseqlent
appointment or election, not being an appointmeut  or
-election under the next succeeding section. '
-27. - If any Commissioner, Chairman ot Vice-Chairman
inoinbient axdisoe shall be unable to complete his _fuli
arol Comminsionge: term of office, the vacancy caused by
Ohairman or Vice- his resignation or removal or death
Chairman for unexpir- ghall be filled by the appointment or
od term of office. election, as the case may be, of another
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person; and the person so appointed or elected shall fill
such vacancy fer the unexpired remainder of the term for
which such Commissionet, Chairman or Viece-Chairman
would otherwise have continued in office.

These two sections are eutirely new,

28. The Chairman and Vice-Chairman of any Munici-
Allowances of Chair- Pality may, if the Commissioners
man and Viee-Chair- think fit, receive such allowances out
man, of the Municipal Fund as shall from
me to timé®be fixed at 2 meeting by the Commissioners,
By 8. 59 any resolution passed under this section is subject to the
pproval of the Local Government.

" Under section 30 of Act V, a salaried Viee-Chairman might be elected ;
but no provision was made for granting allowances to the Chairman.

*29. (31) The Commissioners shall, in the name of their
Commissionersincor- Chairman, by the deseription of “ The
porated. Chairman of the Municipal Commis-
sioners of " be a body corporate, and haves per-
petual succession and a common seal, and in suth name
shall sue and be sued.
Such common seal shall have the name of the Munici-
pality engraved thereun in legibleeharacters in the English
language, and also in the vernacular of the district.

¢ We have already remarked that there is o species of lay corporation
which is erected for the good government of a town, An institution of
this kind has, in modern times. beeu termed a Municipal Corporation ;
aud may be defined generally as a body politic or corporate, established
in some town to protect the interests of its inhabitants as such, and the
maintenance of order therein ; and cousisting of the burgesses or free-
men, that ig, such persons as are duly and lerally admitted as members
of the corporate body.” (3 Steph. Com., 31.)

It will be noticed that. under this section, the body corporate is formed
by the incorporation of the Commissioners only.

By section 7 of the English Municipal Corporations Act, 1882, a Muni-
cipal Corporation iz defined as ‘the body corporate constituted by
the incbrporation of the inhabitants of & borough.”

« 5 the name of their Chairman,” ete.—" When recorporation is erected,
o name-is always given to it, or, supposing none to be given, will attach
to it by implication, and by that name alone it must sue and be sued and
do all legal acts, though a very minute variation therein is not material,
and the nameis capable of being changed (by competent authority)
without affecting the identity or capacity of the corporation in other
réspecte. But some name is the very being of its constitution, and

hough it is the will of the Sovereign that erects the corporation, yet the
3 is the knot of its combination, without which it cannot perform
ita corporate functions.” (1 Steph. Com., 11.)

Derpetual Succession.—* Corporation or body politie, artificial persons

eaﬁab[ﬁled, for preserving in perpetual succession, certain rights which
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being conferred on natural persons only, would fail in proocess of time.
w « + « « + . Ithaspower tomake bye-laws for its own governmeot,
and transaots its business under the authority of a common seal—its
and and montbpiece; it has neither soul, nor tangible form, so that it
can neither be outlawed nor arrested ; it only-2njoys a legal entity, sues
and is sued’ by its corporate name, and holds and enjoys property by
such name. The several members of a corporation and their snccessors
cobstitute but one person in law." (Wharton's Law Lexicon.)

«Common Seal.— It is a general rule that a corporation must contract
by its common seal, but wherever the observance of this rule wounld
oceasion great inconvenience, or tend to defeat the very purpose of the
business, it is not observed.” (Ibid.)

A corporation. “ as the general rule, ean be guilty of po crime in its
corporate capacity. Yet it is liable in certain cases to an indictment, as.
where it allows a bridge the repair of which belongs to it by law to fall
into decay. And it is capable of sning or being sued for breach of
contract, and for many other kinds of eivil injury, ns for example a
libel.” (3 Stepk. C'vm., 13.) * It must alwaya appear in Court by attorney,
for it cannot appear in person, being, as Sir E. Coke remarks, invisible
and existing only in intendment and consideration of law.” (7bid.)

“ A corporation may (. ¢.. in certain cases) be proceeded against crimi-
nhlly as well for o misfeasance as a, nonfeasance. Keq. v. The Dirming-
ham and Glouwcester Ruilway Company, 3 Q. B. Rep.. 228; Heg. v, Scotf,
3 Q. B. Rep,, 547 Lteq. v. The veat North of England -Ruilway Company,
9 Q. B. Rep., 315.°—1. L. R., 3 Cal., 762.

An action for malicious prosecution will lie againet a corporation.
Edwards v. The Midland Raiieay Company, 6 Q. B, D, Rep., 287.

A Munieipal Corporation is not a public servant within the mea:.ing
of section 39, Act IV of 1877 (epealed). and may therefore (in certain
eases) be prosecuted nnder the Penal Code without the preliminary sanc-
tion of the Government required by that section. Ewpress v. The Wunis
cipal Corporation of Culentta, 1, L. R., 3 Cal,, 758,

Act IV of 1877 was repealed by Act X of 1882 (the Code of Criminal
Procedure). Section 197 of the latter Act is, however, practically to the
rame effect as regards this particular matter as section 30 of the former,
It follows, therefore, that the above ruling now applies to &1l Munici-
palities, and that the sanction of Government is not requisite for the
criminal prosecution of any Municipality. )

Section 39 of Act IV of 1877 referred, and section 197 of the Criminal
Procedure Code refers, to a public servant not removable from office
without the sanction of Government;and in the case above quoted it
was held that a Muuicipal Corporation does not come under this deserip-
tion. Whether a Muuicipal Corporation can be considered to be d*public
gervant at all within.the meaning of section 21, Indiau Penal (ode,
was held to be very doubtful. In the case above referred to. Whita, J.
remarked : I think it is open to much doubt whether the Corporation,
as distinet from its individual members, i8 a public servant at sll,
as these words ave defined by the 21st section of the Indian Penal
Code.”

This view of tho matter appears to overlook the definition of the term
“ person” given by section 11 of the Penal Code apd wns apparently
differed from in Kharak Chand 'l v. Tarack Chunder Gupta,I. L, R.,
10 Cal.. 1030, and in an unreported case quoted in the note to s. 286,

A Municipal Commisrioner is s public servant,~esection 21, Indian
Penal Code.
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Of the Property of the Commissioners.

30. (32) Afdl roads, bridges, tanks, ghats, wells, chan-
Public roads, &o., Dels, bnd drains in any Municipality
vested in the Commis- {not being private property, and not
L being maintained by Government or
at the public expense), now existing, or which shall here-
afterbe made, and the pavements, stones and other materidls
thereof, and all erections, materials, implements, and other
things provided therefor, shall vest in, and belong to, the

Comuissiowers.

But the Local Government may, from time to time, by
notification, exclude any road, bridge, or drain from the
operation of this Act, and may cancel such notification
wholly or in part:

Provided that, if the cost of the construction of the
work shall have been paid from the Municipal Fund, such
work shall not be excluded from the operation of this Act
without the consent of the Commissioners at a meeting.

. This section differs from section 32 of Act V of 1876 in omitting em-
bankments, wharves. and jetties from the first two clauses. The words
‘ at a meeting.” at the end of the third clanse®are new.

! %he provisions of (his section cannot be held to interfere with th
rights of the public. (See note to sectidh, 201.) !

The reservation,  not being private property,” appears to be unneces-
sary as regards roads, on account of the definition in clause (13) of
section 6. A road over which the public has a right of way cannot be
considered as altogether private property. As regards the actual property
in the land over which the road passes, it usually remains with the
owners of the adjoining lands. There is a general presumption to that
effect. The provisions of statutes vesting highways in local authorities
are not intended to deprive persons of private rights of property in the
land used as such highways., As long as the land is used as a highway,
such private rights necessarily remain in abeyance. They are merely
dormant, however, not extinguished, and if the land ceases to be used

as a highway, at once revive. See Nikal Chand v. Azmat Ali Khan,
I. L. R, 7 AllL, 362.

81. (33) The Commissioners at awneeting may agree
o with the person in whom the property
wffﬁ'l‘o“.ii?&ii??w?;ij in any road, bridge, tank, ghat, pweli,
take over and repair channel or drain is vested to take
Rocln oo over the property therein or the con-
trol thereof, and after such agreement may declare, by
notice in writing put up thereon or near thereto, that such
road, bridge, tank, ghat, well, channel or drain has been
transferred to the Commissioners.



o4 LProgerty of the Commissoners.  [PART M,

Thereupon the property therein, -or the control thereof
(as the case may be), shall vest in the Commissioners, and
such road, bridge, tank, ghat, well, ehannel or drain shall’
thenceforth be repaired and maintained out of the Muni-
cipal Fund.

This section also differs from section 83 of the former Act (V of 1876)
in emitting the words ** embankment.” * wharf,” and * jetty.”

The words " or the control thereof ” are new., The control of the
property can now be made over to the Commisrioners without surrender-
ing the proprietary right.

The word “ road ”” here apparently means a private road. gnd the section
seems tc‘r; overlook the definition of the term given in clause (13) of
section 6.

32. (34) Every hospital, dispensary, school, rest-house,

Existing hospitals, ghat, and market, not being private
schools, rest-houses.&e., Property, or the property of areligious
may be vested in the institution or society, and all medi-
Cuimissioners, cines, furniture, and other articles
appurtenant thereto, not being such property, which at and
after the<commencement of this Act shall be found within
any Municipality, may, by oxder cf the Local Government
duly published on the spot, be vested in the Commissiongrs
of such Municipality ; and thereupon all endowments or
funds belonging thereto shall be transferred to, and vested
in, such Commissioners as trustees for the purposes to
which such endowments and funds were lawfully appli-
cable at the time of such transfer:

Provided that no such order shall be published until one
month after notice of the intention to transfer such pro-
perty shall have been published in the Culcutta Gazetle,
and within the Municipality in the vernacular Janguage of
the district.

The only change made by this section is in the use of the term * Lncal
Government; ” for * Lieutenant-Governor,”

*33. (85) Ifthe Commissioners at a meeting shall, after

Transfer to be condi- publication of the mnctice mentioned
tional in certain cases. jp the last preceding section, object
to the transfer to themselves of any hospital, dispensary,
school, rest-house, ghat or market, on the ground that
their funds cannot bear the charge, then such transfer shall
not be wade save under such conditions as the Commis-
sioners at a meeting may agree to accept.
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34. (36) The Commissioners at a meeting may pur-

Power to purghase, chase or take on lease any Jand for the
lease, and sell lands. purppses of this Act, and may sell, let,
exchange, or otherwise dispose of any laud uot required
for such purposes.

The word ‘“exchange ™’ is new. )

This provision for the sale of land must be held to be subject t6 any
public or private rights which may exist with regard to the land in
question. For instance, the Commissioners would have no power to
sell a public road and thereby deprive the public of their right of way
over it.

“ While cePtain land formed part of a certnin public thoroughfare, F
had immediate access to such thoronghfare and the use of a certain
drain, The Municipal Committee sold such land to M, and constructed
a new thoroughfare. M used and occupied such land so as to obstruct
F's access to the new thoroughfare and his use of the drain, F, there-
fore, sued him to establish a right of access to the new thoroughfare over
such land and a right to the use of such drain. Ifeld, that having
suffered special damage from M's acts, F had a right of action
against him, and that such right was not affected by the circumstance
that M had acquired hir title to the land from the Municipal Committee,
inasmuch as the Municipal Committee conld not have dealt with the-old
thoroughfare to the special injury of T, and. had it closed the same,
would have been bound to provide adequately for his acceds to the new
thoroughfare and for his drainage.'—4uzal Llak v. Haka Chand and
another, I. L. R., 1 All, 557,

35. (87) The Local Government, on the application of

Land may be taken the Commissioners at a meeting that
up under Land Acqui- -any land be acquired for the purposes
sition Act, 1870. of this Act, may, on being satisfied that
the Commissioners are in a position to pay for such land
either at once or in such instalments as the Local Govern-
ment may think proper, notify under the provisions of the
Land Acquisition Act, 1870, or any similar Act for the
time being in force for the acquisition of land for publie
purposes, that such Jand is required for a public purpose,
and may cause such land to be acquired under the provi-
sions of such Aet; and on payment Ry the Commissioners
of the compensation awarded under such Act, the land
shall vest in them for the purposes of this Act.

No alteration beyond the usuai substitution of * Local Government ”
for * Lieutenant-Governor.”

*36. (38)" The Commissioners shall be bound to pay
Commissionerstopay t0 the Government the cost of any
cost of such land. land which may be acquired for them.
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on their application under the provisions of the last pre-
ceding section. i

‘By section 56, India Act X of 1870 (the Land Acquisition Act), the
charges incurred by the Coullector in acquiring land at the cost of a
Municipal Fund shall be defrayed by such Fund:

87. (89) The Commissioners may enter into and per-

Mode of executing form any contract necessary for the
contracts, purposes of this Act.

Every contract made on behalf of the Commissioners
of & Municipality in respect of any sum exceeding five
hundred rupees, or which shall involve a value exceeding
five hundred rupees, shall be sanctioned by the Commis-
sioners at a meeting, and shall be in writing, and signed
by at least two of the Commissioners, one of whom shall
be the Chairman or Vice-Chairman, and shall be sealed
with the common seal of the Commissioners,

Unless so executed, such contract shall not be binding

on the Commissioners,

Under section 3% of the former Act it was held that the section did not
authorize the Commissioners to enter into a contract with a company
for the condtruction and working of tramways. such construction and
working not being one of the purposes of the Act. This objection has
now been obviated by the wclusion of tramways among the objects to
which the Municipal Fund may be applied by section 64,

Section 39 of Act V provided ulimit of Rs, 200 in respect of second
class Municipalities. The distinction between first and second class
Municipalities having been abolished by the present Act, the higher
limit has been aiopted. .

The contract can ouly be varied by the Commissioners at a meeting.
Government bas been advised that the Chairman has no power to
grant an extension of time to a contractor in respect of a contract above
the limit laid down in this section. (L. R.)

The section authorizes the Commissioners to enter into contracts
necessary for the purposes of this Act, and therefore implies that they are
prohibited from entering into any contracts not necessary for such
purposes, Such other contracts, though duly executed, would not he
binding on the corporation. :

‘¢ Corporations, said Baron Parke in an oft-quoted passage, ‘ which are
creatures of law, are, when their seal is properly affixed, bound jus: as
individuals are by their own contracts, and as much as all the members cf
a partnership would be by a contract in which all coucurred. DBut where
8 corporation is created by an Act of Parliament for particular purpases,
with special powers, then indeed another qguestion arises, Their deed,
though under their corporate seal, and that regularly affixed, does mot
bind them, if it appears by the express provisions of the Statute creating
the corporation, or by reasonable inference from its enactments, that the
deed was ultra vires, that is, that the legislature meant that such a deed
should not be made. "—Smith's Leading Cases, I, 851,

A contract entered into by a municipal subordinate, in respect of a sum
below five hundred rupees, would be binding on the Commissioners, if such
snbordinate had anthority to make it, or the Commissioners subsequently
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ratified it, but not otherwise. In such a case the agent counld not be sned
on the contract unless he had contracted personally or pledged his own
credit, He might be liable. however, to an action in tort.—Mohendro
Nath Mukerjee, Defendant, 200 C.R., 9 W.R.

Of the Mode of Transacting the Business-of the
Mumicipality.

38. (40) The Commissioners shall meet for the trans-
Commissioners tomeet  action of business (if there be any
ordinarilyonceamonth. business to be transacted) at their
office, or at some other convenient place, at least once
in every month, and as often as a meecting shall be
called by the Chairman, or, in his absence, by the Vice-
Chairman,

If there shall be no business to be laid before the
Commissioners at any mounthly meeting, the Chairman
shall, instead of calling the meeting, give notice of the fact
to each Commissioner three days before the date whieh is
appointed for the monthly meeting.

Notice of all meetings. whether ordinary or special, shopla obviously
be eerved upon all the Commissioners. The omission to serve a notice
upon any Commissioner within nummoning; distance would probably be
held to invalidate the .proceedings.

* Vestrivs Act. 1818, section 1.—A meeting of apublic body is not a legal
meeting unless a notice to attend is ®rved on all the members. Dobson
v. Fussy, 9 LJ (0.8,). C.P., 72: 7 Bing.. 305,

A public body entrusted with the performance of a publie duty cannot
hold a valid extraordinary meeting except all the members be summoned
who oan be summoned, unless the unsummoned members are actually
present at the mecling, The proceedings at a meeting at which any in-
dividual is not present. who might have been rummoned, and was mnot,
are void, though the omission be accidental, or thongh the individual has
given a general notice that he wishes not to be summoned. Hex v,
Langhorne, 6 N, and M., 203 ; 4 A, and E., 538,

Where certain acts of a corporation are to be performed at a special
meeting, all the persons entitled to be present must be summoned if
within summoning distance. The omission to summon any one so entitled
renders invalid the procewding at such meetiny in his absence. On the
pafy who supports the validity of such proceeding in the absence of a
person who ought to have been sumamoned rests the onus of shewing a
sufficient cause why such person was not sumioned. With one person
absent, who ought to have been summoned. even a unanimous decision of
those present would be void. Smyth v. Darley, 2 HL.C.. 789,

In his absence.—The absence of the Chairman from the Municipality,
and not from his ordinary place of residence. is here referred to. By
section 30 of the Bill of 1872, it was provided that * the Chairman, or, in
his absence, the, Vice-Chairman shall exercise all the powers vested by
this Aot in the Commissioners.” The following extract olearly shews
the meaning of the word ‘absence” in this proviso—

# The Council would remember that the Municipalities where the Magis-
trate was resident were comparatively few, - In many placea all over the
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oountry there was no resident Magistrate. If the Council would look to
the provisions of the Bill, they would find that not only on the delega-
tion of the Magistrate, but also in his absence, the Vice:Chairman wounld
exercise the full powers of the Chairmau. The consequence would be
that in many Municipalities, where there was ro resident Chairman, the
Vioe-Chairman would be for most purposes the Chairman, and the most
ample opportunities for self-government would be left to the people in
those Municipalities.”—P.C., 20£h July, 1872.

*39. (41) The Chairman, or, in his absence, the Vice-

And at other timeson Chairman, shall call a special meeting
special requisition. on a requisition signed by mnot less
than three of the Commissioners. '

This section does not mean that special meetings can only be called in
this manner and in no other, The Chairman, or, in his absence, the Vice-
Chairman, can call a special meeting at any time. The object of the
section i8 to compel the Chairman or Vice-Chairman to eall a special
meeting when three or more Commissioners require him to do so, and not
to limit his power of doing so at other times. The distinction between
an omdinary and a special meeting is. that any business can, subject to
such rules as may be in force as regards notice, be taken up at the one,
whike the other is called to consider certain specified -subjects and no
others. An extra meeting hela for the transaction of oidinary business,
and at which. subject to the provisions in force for giving mnotice,
propositions of any kind can be brought forward, is not a special
meeting. ° . ;

“ Meetings are of two kinds, ordinary or general, and extraordinary
or special. The former are held pétiodically at appointed times, and for
the consideration of matters in general. The latter are called upon
emergencies, and for the trausaction of particular business.

“ Extraordinary meetings being thus summoned unexpectedly, tle
notice to them ought to specify very carefully and exactly the occasion
of the summons. and all the business proposed to be transacted thereat,
80 a8 to call the attention of each member to the circumstances.”—Irice
on Ultra Vires, 840.

When a special meeting is requisite to do an act which is heyond the
eompetence of an ordinary meeting. the court wilt require proof that a
full and clear intimation was given that the epecial meeting would be
called to consider such matter. In the absence of adequate notice to the
parties entitled to attend, the decision of these present will be decmed
invalid. Vale of Neath Srewery Company,in re, 21 LJ., Ch, 638: 1
De. Gex. M. and G., 421.

Under the provisions of this and other Acts, the following subjects
must be dealt with at specfal meetings only :——

(1) Removal of Chairman, section 24.

{2) Removal of Vice-Chairman, section 25.

(3) Framing rules for pensions or annuities, or for Provident er
Aunnuity Fund, section 47.

(4) Imposing tax upon persons or holdings, section 85,

(6) Imposing additional taxes, section 86.

(6) Extension of special regulations, section 221.

(7) Framing of bye-laws, secsion 350,

(8) Arranging for registration of birthe and deaths, section 11, B, C.
Act IV of 1873. ;
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(9) Applying to Local Government for rnnction to the comstruction
of a tramway. section 3, B. C. Act 11l of 1883, . !
By section 69 grauts for schools. hospitals, dispensaries, or the promo-
tion of vaccination must be mgde. either at a special meeting, or after
special notice, that such matters will be considered at an ordinary meeting.

* 40. (42) The Chairman, or, in his ahsence, the Vice-

Who to preside at Chairman, shall preside at every meet-
meetings of the Com- ing, and, in the absence of both *the
mibsioners. Chairman and Viee-Chairman, the
Commissioners shall choose some one of their number to
preside.

« Absence of appointed Chairman.—The absenco of the appointed Chair-
man cannot withhold a meeting from the transaction of the business for
which it has been convened. The meeting, save in case of express provi-
sion to the contrary. as a wmatber of course proceeds to the election of one
of its members as Chairman. Nor is any time limit usually placed on
the exercise of this power when a meeting, composed of a definite num-
ber of members, is duly assembled, If the appointed Chairman be not
present at the hour fixed for the meeting. the election of bhis substitute
may be effected at onceas is provided by the stabutory rules for the conduct
of loenl aud school boards and boards of directors, and nunless gtherwise
ordered. he retains the chair during that sitting, although the appointed
Chairman may subsequently join the meeting. The movement to be
taken for the election of an occasional Cliairman may accordingly be left
to the discretion of the meeting.

® i It is undesirable, however, that a meeting where attendance is large,

and the occasion of special importanc®. shounld be called upon forthwith
to fill up the vacancy caused by the absence of an appointed Chairman,
and the rule prescribed by the Companies Act, 1862, to meet such an
emergency might gencrally be followed. This rule enacts that if there
is no regular Chairman of o shareholders’ meeting or * if he is not present
within fifteen miuuntes after the time appointed for holding the meeting,
the members present shall choose some one of their number to be Chair-
man. "— Palgrave’s Chairman’s Handbook, p, 12,

The most important duty of the Chairman of a meeting iz to main-
tain order, or, in other words, to sce that the proceedings and discussions
sre regularly and properly conducted. He must take care that there
js a distinet motion before the meeting, and should allow no speeches
to be made which are not stvictly relevant to that motion., His deeci-
sion on all points of order is virbually final, * The duty of deciding all .
quastions as to the admissibility of motions and amendmnents under the
wples in force as to notice, or in regard to_the terms of the notice
couvening the meecting in guestion. is espesially imposed upon him.
He should insist upon the use of decorous and temperate language, and
call any person to order who indulges in unwarrantable personalities,
or imputations, Where two members rise at the same time, it is for the
Chairman to decide which is entitled to speak. When a motion or
amendment is made, and the mover resumes his seat, the Chairman should
allow no member to speak unless such member declares that he rises to
second the motion or amendment. Tiie Chairman is entitled to insist
that all speeches should be addressed to him. and that members shonld
not speak on the same motion more often than the rvles permit. The
gen¢ral rule is, that, excep’ in the case of a mover summing up by way



a0 Questiohs how decided, [PART 1L
of

f reply, no speaker iz eutitled to spesk twice. “Perhaps it will be
safe in & general way to allow a man to speak a second time, if he
does 80 in good faith. for the purpose of commenting oy some new’ point
that has arisen since his first speech. or of making rome new. suggestion
of his own, it being clearly understood both by him and by the meeting
that he speaks by favour, and not of right "—Chambers” Handbook for
Publie Meetings, p. 25.

Where business -involving many details has to be transacted, it is
better that the meeting should resolve itself into committes, thereby
suspending the ordinary rules of debate, and permitting a general dis-
cuseion unfettered by them,

According to the procedure generally follewed in England, only one
amendment can be before the meeting at the same time, that is to say,
that the Chairtnan must not accept & second amendment watil the first
has either been negatived, or accepted as the main question. In this
country, however, a different practice prevails, and several amendments
are commounly before a meeting at the same. time, the last one made
being put to the vote first. It must be remembered that an amend-
ment, as ita name implies, professes to improve by alteration the
original motion. An amendment cannot merely negalive the original
motion. * A person objecting to a motion in fvfe must be content to
vote *No® when the question is put from the Chair.” When once a
motidn or amendment has been duly made and secon‘led, it becomes the
property of the meeting, and caunot be withdrawn vnless the meeting
consentsr

For full information as to the powers and duties of Chairmen in
regard to meetings. reference may be made to Pulyruve's Chairman's
Handbook and Chambers Handbool for Public Mectings.

41. (43) All questions which may come before the
Questions to be decid- Commissioners at a meeting shall be
ed by msjority. decided by a majority of votes, unless
otherwise provided in this Act.

In case of equality of votes, the President shall have a

Casting vote. second or casting vote.

The words “unless otherwise provided by this Aet™ are new, but
vbviously necessary. In certain cabes a majority of two-thirds of the
whole number of the Commissioners is necessary.

For making rules under section 47, a majority of two-thirds of the
Commissiouers present at a meeting is required.

Second or Casting Veto.—" By common right the Chairman of a
meeting bas, if the number of votes is equal, no second or casting v.te.
The House of Lords, in this respect, follows ‘ancient rule’ and th:
t pon-content’ lords ‘ bave it'in case of an equality of votes. In the
House of Commons, if the number should happen to be equal, the Speaker
(and in Committee the Chairman of Ways and Means) who otherwise
never votes, must give the casting vote. A thinl mode of solving this
difficulty is established by the Legislature. A Chairman of municipal
councils, local and echool boards, vestries, and of board or general meet-
inge of companies is empowered to give, in the first instance, his vote
as 8 member, and then, as Chaitman, a second or casting vote in case
of an equality of votes. Zuf when a Chairman votes as a member, he
should give that vote before ¢ eciaring the number of voters for and against
the motion,” Palgrave’s Cl airman’'s Handbook, p. 13, !
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42. (44) No business shall be transacted at any meeting:
of the Commissioners. unless sucﬁ
meeting has been called by the Chair-
man or Vice-Chairman, nor unless a quorum shall be present.
A quorum shall be, in any Municipality in which the
Commissioners are more than fifteen, five;
in any other Municipality a number being not less than
one-third of the entire number of Commissioners.
If, at the time appointed for a meeting, or within one
; : hour thereafter, a quorum is not pre-
Agjommedguesting, sent, the meeting shal.ll stand adjougned
to some future day to be appointed by the Chairman or
Vice-Chairman, and three days’ notice of such adjourned
meeting shall be given. The members present at such
adjourned meeting shall form a quorum, whatever their
number may be.

The last clause is new, and is taken from the Caleuita Municipal %et,
1876, section 49,

For certain purposes a quornm is practically two-thirde of the
whole number of Commissioners. Thus by section 23 a resolution
requesting the Looal Government to appoint a Chairman canuot be passed
unless the mecting in att:nded hy twa-t.hirds:, of  the whole number of
Cognmissioners. Cortain resolutions (seotions 24 and 25) require n vote of
at least two-thirds of the whole numbegof Commissioners in their favour,
It is therefore obviously a waste of time to discuss them unless there is at
least that proportion present.

By section 3 of B. C. Act III of 1883, the quorum for n meeting to
pass a resolution in favour of applying to the Local Government for
sanction to the comstruction of a tramway is two-thirds of the number
of Commissioners.

“ The maintenance of a quornm during the holding of a meeting in the
first instance devolves upon the Chairman. He is bound to ascertain
that a quorum is present before he permits the meeting to proceed to
business ; but custom, atter the sitting has commenced, lays that duty on
the members of the mneeting at large. This is the practice of the House
of Commons itself ; though for select committees the House adopts a
stricter method. The clerk of the committee is specially charged, when-
ever a quorum is not preseut, to bring that fact to the attention of the
Chairman, who is thereupon to suspend the proceedings of the committee
urftil a guorum be present. or to adjourn the cgmmittee to some future
day. This regulation might be generally adopted, coupled with the
limitation provided for the school board for London, which sanctions an
interval of five minutes as a period of grace for the possible reassembly
of a quorum before its presence is officially declared.”— Palgrave’s Chair-
man's Handbook, p. 17.

For the purposes of this section the number of Commissioners must
always be taken.to be the entire number as fixed by the notification
issued under section 13, This is the construction which has been placed
on the corresponding provision of the English Act.

Except in the cnse provided for by this section, notice is not required of
any adjourned meeting, as such a meeting is held to be a continuation

Quorum.
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of the original meeting, and is not competent to transsot any business
save that which the adjourned meeting left unfinished. The adjotrn-
ment must-be to some day certain.

* 48. (45) Minutes of the proceedings of all meetings of
_ Minutes of proceed- the Commissioners shall be entered in
ings. a_book to be ket for the purpose, and
ghall be signed by the President of the meeting, and such
book shall be open to the inspection of the tax-payers.

The proceedings of a Municipal Committee can be proved in any Court
by & copy certified by the legal keeper thereof, or by a printed book pur-
porting to be published by the authority of such body.—Evidence Aet
(Act I of 1872), section 78, clause (5). .

Minutes of Proceedings.—* The precise form in which the minutes of
a board should be kept, and whether letters and other documents should:
be placed thereon., or entered upon detached appendices, are matters
which may be left to individual experience, so long as an adequate
method of arrangement and of cross reference be provided. The entries
essential to a due record of procedure aras as follows :—Resolutions in
the precise form in which they were put from the chair ; every guestion
proposed or put from the cbair, whether withdrawn. negatived, or
superseded ; the names of thoro who voted, together with the number of
the votis given upon each division ; the names also of those present at
each divisien, who, if usage so permit, took part in the debate, but
abstained from voting ; Chairman’s decisions upon matters of order
and statements of their opinion regarding practice or procedure; the
day and hour upon which a postponed or adjourned proceeding is to be
considered. If a special form of notice of business involving the appoint-
ment or dismissal of officers, or other importaut matter is prescribed, the
fact that such notice has been given should be recorded. Indexes also to
the minutes and appendices should be kept up systematicully, so as to
form a complete annual register to the proceedings.”— Pulyruve's Cheirs
man's Handbook. p. 97, -

It is provided by section G0 that a copy of the minutes of the proceed-
ings is to be ** forthwith " forwarded to the Magistrate of the district. It
appears probable.therefore, that it is not nesessary that the minun*es shounli
have been confirmed before a copy is despatched. For, by the usual prac-
tice of boards, committees, and councils of all kinds, the minutes are
confirmed at the next meeting. This would usually be about a month
later, and to send a copy after a delay of more than a month would hardly
be to doso * forthwith.” It will be observed that the section does not
enact that the minutes are to be signed af the meeting. This procadure
was prescribed by the English Municipal Corporations Act, 1835, which
provided that the minytes of each council should be * signed by the
Chairmon at euch meefing.” As this provision has. however, since been
repealed, it would appear not to have worked satisfactorily in practice.

It has been held in several English cases that u statutery provision that
minutes are to be signed by the Chairman of the meeting to which they
relate. is complied with by the same Chairmar signing them at the fal-
lowing meeting. West London Railway Company v. Rernard, 13 L.,
g.l‘i;, ('ii'fi 3 Q.B., 873 ; or at 4 subsoquent time. Miles v. Bongh, 12 L. J.,

. B., 74.

There can be little question as to the truth of the following remarks in
Mr. Palgrave's excellent work :—*The verification of minutes, it is needless
to suggest, would be avoided if, according to the Parlinmentary system,



