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PART IL.] e Contraets.

corporation is created by an Act of Parliament for 'Rxmcnlar purposes, with
elr

ial powers, then indeed another question arises. ir deed, though under
: gr ogofpomf’.e seal, and that%t}agula;rly affixed, does not bind them, if it ap-
pears by the express provisions of the Statute creating the corporation, or by
reasonable inference from its enactments, that the deed was ulfra wires, that
is, that the Legislature meant that such a deed should not be made.””"—Swmith’s
Leading Cases, 1,351, i - .

A contract entered into by a municipal subordinate, in respect of a stm
below five hundred rupees, would be linding on the Commissioners, if such
subordinate had authority to make it, or the Commissioners subsequently
ratified it, but not otherwise. Insuch a case the agent could not be sued
on the contract unless he bad contracted personally or pledged his own
credit. He might be liabi? however, to an action in tort.— Mokendro Nuath
Mubkerjee, Defendant, 9 W. K., 206 C. R. ' ;

 Shall not be binding on the Commaissioners.”—If not binding on the
Commissioners it follows that it is not binding on the other parties to the
contract. When a Corporation is not bound by a contract by reason of their
common seal not being affixed, the other party to the contract is equaliy
free from obligation. Thus a Municipal Corporation and Local Board caused
certain tolls to be put up for auction, and the highest bidder was declared to be
the purchaser. He sulsequently, however, dechned to carry out the conditions
of sale, and on an action being brought against him for breach of his agreement
to take the tolls, it was held that the contract was one which required the com-
mon seal, and not having been sealed by the Corporation orsigned by any person
authorized under their seal to sign it, he was not bound by it.—Kidderminister
(Mayor, dec.) v. Hardwick, L. R. 9 Ex,, 13,

“37A. The Commissioners of any Municipality may

é _join with the Commissioners of any other
gorigmien of Suixt one or more Municipalities, or with any
District Board or with any Cantonment

anthority, or with more than one such Board or Cantonment
authority, in constituting out of their respective bodies a
Joint-Committee consisting of not more than two memberg
from each of such bodies for any purpose in which they are
jointly interested, and in delegating to any such Joint-Com-
mittee any power which might be exercised by either or any
of the Municipal Bodies® or District Boards, or Cantonment
authorities concerned, and such Joint-Committee may from
time to time frame rules as to the proceedings of any such
Joint-Committee, and as to the conduct of correspondence

relating to the purpose for which such Joint-Committee is
constituted.” :

“* Section 22 of the Bill (37TA of the Act) has been re-drafted on the model
of section 30 of Bengal Act 111 of 1885 and sgetion 27 of Act XX of 1891, The
pro new sections of the Act (37 B to 3/M), dealinf with the introduction
of the systems of water-supply and drainage, have been drafted for the pur,
of giving effect to the recommendation of a Conference which met at Belvem
on the 18th July 1892, to discuss these subjects. The Select Committee in their
preliminary report explained that they had been unable fully to consider these
sections. ~ We have very fully and carefully examined them, and have introduc-

ed considerable modifications into their form as originally drafted. Itis now -

- distinetly enacted that the local authorities shall ofdinarily take the initiative in
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introducing a scheme of this kind, and that Government will intervene only in
case of necessity and in the event of the Commissioners omitting to take action,
Ample provision has also been tade for the full” consideration of the seheme by
| concerned.”—Final Report of Select Committee on Amending Bill,

“37B. Whenever it appears expedient to the Commis-

¥ oinihatly intradus: sioners of any Municipality, or to the

. tion of a water-supply Commissioners of a Municipality acting
orsystemof drainage.  conjointly with the Commissioners of any
other Municipality or Municipalities or with one or more of
any of the local authorities specified in the last preceding sec-
tion to provide a supply of water for domestic purposes, or
to introduce a system of drainage, they may cause to be pre<
pared a scheme and estimates of the cost of the works necessary
for the purpose, together with such plans and specifications of
the same as may be necessary, and may submit the same to the
Local Government through the Commissioner of the Division
within which the area, or the larger portion of the area, which
it is proposed to supply with water or to drain is situated.”

“37C. The Local Government may refer such scheme,
TR .. plans, specifications and estimates to the
S %“;},‘;’.}Q’;’“ {ﬂ ‘:.‘,t,h Sanitary Board, who, in consultation with
sider and report on 53 (Committee consisting of one member to
scheme. . £ A
be appointed by the Municipality or
by each of the Munici?ulities or other local authorities
concerned, and one member to be appointed by the Commis-
sioner of the Division within which the area, or the larger
portion of the area, which it is proposed to supply with
water or to drain is sitwated, shall consider the same and
report thereon to the Local Governmént.”

Sanitary Board is defined by section 6, clause (14A).

2 S “37D. The Local Government shall
to sanction, modify consider the report together with the
S Jchom, plans, specifications and estimates, and
may therenpon :—

(a) sanction the scheme, or

(b) add to, alter or modify the scheme and sanction
the same so added to, altered or modified, or

(¢) add to, alter or modify the scheme and refer the
same so added to, altered or modified,

together with the pkwns, specifications and estimates, to
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the Sanitary Board, who, in consultation with the said C# j
mittee,sshall further consider the scheme so added to, altered
or modified, and report thereon to the Local Government.

«37B. (1) When the scheme recommended for sanc-
tion extends to two or more Munici-
palities or other local areas, the Sanitary
Board, acting in consultation with the
| said Committee, as eenstituted under section thirty-seven
| (4, shall include in their report proposals for distributing the
| cost of the scheme, including its maintenance and working
: expenses, between or among the local authorities benefited.
(2) In the case of Muuicipaliti.es, such distribution shall
| be in proportion to the income derived by each from taxation,
| allowance . being made for any difference in the degree of
| benefit conferred on each, such as, in the case of a water-
| supply scheme, the pressure at which the water is delivered,
the facilities for procuring water, the distance from the
head-works, and the like. .

Distribution of costs
of scheme.

“37F. (1) When the scheme has been approved by
the Local Government, there shall be
published in the Culcutta Gazette, and
locally in accordance with the provi-
sions of sections three {;uudred and fifiy-four, the follow-
ing particulars :— .

(a) a general description of the scheme ;

(b) an estimate of the cost of carrying it out ;

(e¢) an estimate of t.hp cost of maintaining it ;

(d) the source from which the cost will be met ;

(¢) the amount of the loan, if any, the annual instal-
ments by which it will be repayable, and the
number of years required to repay it ;

and where several local authorities are concerned

d (/) the distribution of the loan ;

- Al

- (2) Where the scheme is for providing or improving

the water-sapply, the following additional particulars in

- respect of each glunicipality. concerned :—

(@) the total annual charge to be incurred by reason
of the water-supply and to be met by a water-
rate ; .

¢, BMM 3 A

Approved scheme to
be published. ~
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) the percentage of such water-rate on the annual
g value of holdings 3 ‘
“(¢) the average incidence of such water-rate per head
of the population.

. “37G. After the expiry of two months from the date of

such publication, and after consider-
ing any objections or suggestions that
may be submitted, the Local Government may sanction or
reject the scheme as published, or nlay refer it, with such
suggestions as it may think fit, to the Sanitary Board, who,
in consultation with the same Committee as aforesaid, shall
consider the scheme with a view to its amendment, and
when the scheme shall have been so considered, it shall be
forwarded to the Local Government, and the provisions of
this and the last preceding section shall he applied.

Sanction of scheme,

Sanitary Board is defined by section 6, clause (14A).

“37H. When a scheme has been sanctioned by the
Local Government under the last preced-
ing section, the Commissioners of the
Municipality or Municipaliries, or the lo-
~eal authorities concerned, shall, if the rate and other moneys
to be collected, received or recovered for or in respect of
the water-supply or drainage system be sufficient for the
'_ﬁurpose, proceed to carry it out, and where two or more
unicipalities or local authorities are concerned, a Joint-
Committee may be formed for that purpose according to rules
to be framed in this behalf by the Local Government.

Scheme to be carried
out by Municipalities,

“371. The Local Government‘may order the works
Local Government Specified in any scheme, plans, speci-
mngxzfgr&:l;%gikcsr ﬁc:ntlon.s and estimutes, or any porti(')no

thereof, to be executed by an officer to
be appointed by it, and shall fix the remuneration of such
officer (provided that the cost of the scheme as sanctioned
be not exceeded): and may specify a period within which
the work shall be complsted, and m:ly extend such period
from time to time as may be necessary.

“37J. The cost of making plans, specifications and
Cost of the scheme ©Stimates, and the travelling expenses
‘t;rube :g:?:cneg from incurred by the members of the Com-
pu - mittee in attending the meetings of the
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Sanitary Board for the consideration of the scheme, and e
cost of carrying out the scheme if the same be proceeded
with, may be advanced from the public funds on the security*
of the fund or funds of the Munieipality or Municipalities
or other local authority or authorifies concerned, and shall *
be recoverable under the Loans8Act, 1879, and all the
provisions of that Act and the rales made under it refer-
ring to the recovery.of loans shall e applicable to such

advances. 2

“37K. (1) When it appears to the Local Government
Compulsoryintrodue.  that the Commissioners of any Muni-
“tionof water-supplyor  ¢ipality or the Commissioners of a
el of Aexings: Municipality, acting conjointly  with
the Commissioners of any other Municipality or Municipal-
ities or with one or more of any other local authorities speci-
fied in section thirty-seven A, should be required to provide
a supply of water for domestic purposes or to introduce a
system of drainage, it may call upon such Commissioners
to show cause within a specified time why they should not
be o required, and the Local Government shall consider
-any objections which may he submitted by the Commis-
sioners, and if it considers such objections insufficient, it
may, after publishing in the Caleutta Gazette a full state-
ment of the reasons which have led to action being taken, ®
by an order in writing, fix a time within which the Com-
missioners shall submit such a scheme, plans, specifications
and estimates as are referred to in section thirty-seven B,
in the manner therein provided :

Provided that when the Commissioners of one Muni-
cipality are required to show cause, as aforesaid, a resolution
against the introduction of such scheme passed at a meeting
specially convened for the purpose, in favour of which a
ajority of not less than two-thirds of the whole number
of Commissioners shall have vated, or when the Commis-
ioners of two or more Municipalisies are required to act
onjointly with each other for that purpose, a similar reso-
lution passed by the Joint-Committee constituted under
section thirty-seven B, in favour of which a majority of not
less than two-thirds of the total number of votes-allotted to
such Municipalities and apportioned to each of them, accord-
ing to their respective incomes shall have been recorded shall |
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'#ﬁiial, and in either c¢ase no further action shall be taken by

the Local Government under the provisions of this séction.
(2) When the said opder has been complied with, the
rovisions ‘of sections Shirty-seven C' to thirty-seven J

inclusive shall apply.
(3) If defanlt is m

in complying with the said order,
the provisions of sectiof sixty-four shall apply : Provided
that in the case of a Municipality mentioned in the first
Schedule and not requiked to act cofijointly with any other
Municipality or local aithority, if within two months from
the‘date of the publication of the particulars of any such
schenge in the Caleutta Gazette under section thirty-seven F,
a petition is presented to the Local Gevernment by a major-
ity of not less than two-thirds of the registered rate-payers
of a Municipality objecting to the compulsory introduction
of such scheme into such Municipality, the Commissioners
thereof shall not be compelled to carry out such scheme.

“37L. The provisions of Part VII shall, notwithstand-
ing anything in section cighty-six, twe
Part VIL to apply to hyupdred and twenty, two hundred and
& Municipality. -
twenty-one, two hundred and twenty-two,
two hundred and twenty-three, two hundred and seventy-nine
or two hundred and eighty-seven, apply to every Municipality
in which a water-supply is provided under section thirty-
seven K.
As amended by Act 11 of 1896, B, C. =

“37TM. The powers conferred on the Commissioners by
“Chairmannot toexer.  S€Ctions thirty*seven A to thirty-seven
cise powers of Com- L inclusive shall not be exercised by the
i o Chairman under section forty-four.” @

Of the Mode of Transacting the Business of the Municipality.

38. (40) The Commissioners shall meet for the trans-

Commissioners  to  #ction of business (if there be any busi-
meet ordinarily once nesy to be transacted) at their office,
or at some other convenient place, at
least once in everv month, and as often as a meeting shall
be called by the Chairman, or, in his absence, by the Vice-
('hairman. : v

1f there shall be no business to be lald before the Com-
missioners at any monthly meeting, the Chairman shall,
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instead of calling the meeting, givcgv notice of the facﬁ‘ﬁf;‘.-
each Commissioner three days hefore the date which is
appointed for the monthly meeting, :

. » 3 . i Wk .
Meeting not invali- Accidental rission to serve notice
dated by non-service Of a meeting omany Commissioner shall »

of notice. not affect the validity of a meeting.”

The addition made to this section is very necassary, as according to the English
cases even aceidental omission_to serve notice onany Commissioner would invali-
date the proceedings. Now oftly an intentional omission will have that effect.

Vestries Act, 1818, section 1.—A meeting of a public body is not a legal meet-
inyg unless a notice to attend is served on all the members.— Dobson v. Fussy,
9 L. J.(0.8.)C. P., 72 : 7 Bing., 305.

© A public body entrusted with the performance of a ghlic duty cannot hold a
valid extraordinary meeting except all the members summoned who can be
summoned, unless the unsummoned members are actually present at the meet-
ing. The proceedings at a meeting at which any individual is not present,
who might have been summoned, and was not, are void, though the omission be
accidental, or though the individual has given a general notice that he wishes
not to be summoned.—Rex v. Langhorne, 6 N. & M., 203 ; 4 A. & E., 538.

Where certain acts of a Corporation are to be performed at a special meeting,
all the persons eutitled to be present must be summoned if within summoning
distance. The omission to summon any one so entitled renders invalid the pro-

. ceedings at such meeting in his absence. On the party who supports the
validity of such proceedings in the absence of a person who ought to have been
summoned rests the onus of shewing a sufficient cause why such person was not
summoned, With one person absent. who ought to have been summoned, ey

a unanimous decision of those present would be void.—Smyth v. Darl
H. L. C., 789.

Notice to all the Commissioners of the meeting being a material part of the
machinery provided by the Act for imposing a legal tax, was a condition prece-
dent to the validity of that tax, Consequently, where a resolution was come to
without eonforming to those provisions, it was held to be not legal, and whether
sanctioned. or not by the Government, it alwaysretained its inherent defect.— ‘o
Joshi Kalidas Sevakram v. Dakor Town Municipality, I. L. R., 7 Bom., 399.

In his absence.—The absence of the Chairman from the Municipality, and not |
from his ordinary place of residence, is here referred to, By section 30 of the |
Bill of 1872, it was provided that ‘‘the Chairman, or, in his absence, the Vice- A
Cuoairman, shall exercise all the gowers vested by this Act in the Commissioners,”
The following extract clearly shews the meaning of the word ‘“ absence” in
this,proviso :—

. 'he Council wonld remember that the Municipalities where the Magistrate.
was resident were comparatively few. In many places all over the country there
was no resident Magistrate. if the Council would look to the provisions of the
Bill, they would find that not only on the delegation of the Magistrate, butalso
in his absence, the Vice-Chairman would exercise the full powers of the Chairman.
The consequence would be that in many Municipalities, where there was no resi-
dent Chairman, the Vice-Chairman would be for most purposes the Chairman,
and the most ample opportunities for self-government would be left to the

people in those Municipalities.”—P, C., 20tk July, 1872,

*39. (41) The Chairman, or, in his absence, the Viece-

And nt other times Chairman, shall call a special meqti:?
on special requisition.  on g pequisition signed by mnot less th
three of the Commissioners, . - o

| :
gl
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o Xf the Chairman or Vice-Chairman fails to call a special

Meeting within thirty days after any such requisition has

been made, the meeting may be called by the persons who

signed the requisition. BB L
(Act I of 1896, B. C.) ‘

This section does not mean *lmt special meetings ean only be called in this
manner and in no other. The Chairman, or, in his absence, the Vice-Chairman,
can call a special meeting at time. The object of the section is to compel
the Chairman or Vice-Chairman to call o special meeting when three or more
Commissioners require him to do so, an® not to limit his power of doing =0 at
other times. " The distinction between an ordinary and & special n-eeting is, that
any bnsiness can, subject to such rules as may be in force as regards notice, be
taken up at thte ene, while the other is called to consider certain specified subjects
and no. ethers. An extra meeting held for the transaction of ordinary business,
and at which, subject to the previsions in force for giving notice, propositions
of any kind can be brought forward, is not a special meeting. .

* Meetings are of two kinds, ordinary or general, and extraordinary or special.
The former are held periodically at appointed times, and for the consideration
of matters in general., The latter are called upon emergeneies, and for the
transaction of partienlar business.

* Extraordinary meetings being thus summened unexpectedly, the notice to
them ought to specify very carefully and exactly the occasion of the summons,
and all the husiness proposed to be transacted thereat, so as to call the attention
of each member to t! e"circumsmncﬁs."—-ﬁrirc on Ultra Vires, 840,

When a ial meeting is requisite to do an act which is beyond the eompe- |
tence of an ordinary meeting, the Court will require preof that = full and clear
intimation was given that ‘the special meeting would be called to consider such

r. In the absence of adequate notice to the parties entitled to attend,
tHE' decision of those present will be deemed invalid.— V'ale of Neath Byewery
Company, inve, 21 L. J., Ch., 688 : 1 De Gex. M, & G., 421. .

Under the provisions of this and other Acts, the following suljects must be
dexnlt with at special meetings only :—

(¥) Removal of Chairman, section 24,

{2) Removal of Vice-Chairman, seetion 25.

(3) Framing rules for pewsions or annuities, or for Provident or Anunuity
Fund, section 47.

4) Tmposing tax upon persons or holdmgs, section 85,

{5) Jmposing additional taxes, section 86,

(6) Extension of special regulations, section 221,

(7) Framing of bye.laws, section 85(. o

(8) Arranging for re:istration of births and deaths, section 11, B. C. Aet
TV of 1873,

“{9) Applying to Loeal Government for sanction to the eonstruction of ©
{rimway, section 3, B. C. Act 111 of 1883,
By secticn 69 grants for schools, hospitals, dispensaries, or the promotion of
- vaccination must be made either at a special meeting, or after special notice,
_ that such matters will be considered at an ordinary meeting,

a

40. (42) The Chairman, or, in his absence, the Vice-
Bk th poaisde ut (1hair,_umn, shall presit!e at every meeting,
meptings of the Com- anid, in the absence of both the (‘hairman
missioners. and Vice-Chairman, the (lommissioners
shall choose some one of their number to preside.
. 47 A%lm.efa pointed Chairman.—The absence of the appointed Chair-

mar mot withhold a meeting from the travsaction of the business for
whicl'it has been copvened, The meeting, save in case of express provision

e ¢
. I
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“to the contrary, as a maftter of course, proceeds to the election of one of it
weinberg as Chairman.  Nor is any time limittusually placed on the exerei
‘of this power when a meeting, composed of a definite number of members,
is duly assembled. If the appoin Chairman be not present at the hour
fixed for the meeting, the election of his substitute may effected at once
~ a8 is provided by the statutory rules for the conduct of local and school
hoards and Imn.nfs of directors, and unless otherwise ordered, he retains the
% chair during that sitting, although the appointed Chairman may subsequent-
ly join the meeting. The moment to be taken for the election of au occa-
sional Chairman may accordingly be left to the discretion of the meeting.

“ It is undesirable, however, that a maetirf where attendance is large,
and the oceasion of special impertance, should be ealled upon forthwith to
il up the vacancy 1 I®the abse of an appointed Chairman, and the
rule prescribed by the Companies Act,-1862, to mect such an emergency
might generally”be followed. This rule cnacts that if there  is ne. regular
Chairman of a shareholders’ meeting or “if he is not present within fifteen
minujes after the time appointed for holding the, meeting, the members
present shull choose sume one of their number to be Chairman.’”— Palgravé's
Chadirman’s Hawdbool, p. 12, -

The most important duty of the Chairman of a ting is to maintain
order. or, in other words, to see that the proceedin, a.n_.s diseussions are
regularly and properly conducted. He must take care that there is a distinet
wiotion before the meeting and should allow no speeches to be made which
are not strietly relevant to that motion. His deecision on all points of order
is virtually final. The duty of deciding all questions as to the admissibility
of motions and amendments under the rules” in force as to notice, or in

« regard to the terms of the notice convening the meeting in question, is
especially imposed upon him. He should ‘insist upon the ftse of decorous
and’ tomrcrata langnaze, and call any person to order who indulges in un-
warrantable personalities, or imputations. Where two members rise af
same time, it is for the Clairman to decide which is entitled to s -

i motion or amendment is made, and the mover resumes his seat, the Chairman
should allow no member to speak unless such member declares that he rises to
second the motion or amendment. The Chsirman is entitled to insist that all
speeches should be addressed to him, and that mewmbers should not speak on the
sime motion more often than the rules permit. The general ruleis, that, except
in the case of a mover summing up by way of reply, no speaker is entitled to »
speak twice. ‘* Perhaps it will be safe in a general way to allow a man to speak
a second time, if he does so in good faith, for the purpose of commenting on
some new point that has arisen since his first speech, or of making some new
snggestion of his own, it being clearly understood both -h?- him and by the meet-
ing that he speaks by favour, end not of right.,”—Chambers' Handbook for
Pullic Meetings, p. . 5.

Where Lusiness involving many details has to be transacted, it is better that

‘#th§ mecting shouid resolve itself into committee, thereby suspending the ordi-
nary roles of debate, and permitting a general discussion unfettered by them.

According to the procedure generally followed in England, only one amend-
ment can be before the meeting at the same time, that is to say, that the Chair-
man must not accept a seeond amendment wntil the first bas either heen
negatived, or ncce}itud as the main question. In this conntry, however, a differ-
ent practice prevails, and several amendments are commonly before a meeting at
the same time, the lost one made being pnt to the vote first. It must be remem-
bered that an amendment, as its name implies, Professes to improve by alteration
the original motion, An amendment cannot merely negative the inal
motion, A person objecting to a motion {x toto must be content to vote *No*
whon the guestion is put from the Chair. When once a motion or amendment
has been duly made and seconded, it becomes the property of the meeting, a%i

~cannot be withdrawn unless the meeting consents, - et ¥

For full information as to the powers and dutios of Chairmen in to
meetings, reference ma;l"ua made to Palgrave's Chairman's Ha . and

Chambers’ Handbook for Public Meetings. o
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o (il (43) All questigns which mayli come hefore the
. g Commissioners at a meeting shall be
Q“ahg;’nﬁj‘;;t;‘” " decided by a majority of votes, unless
. otherwise provided in this Act. -
In case of equality of votes, the President shall have a
Casting vote. second or casting vote.

[PART 1L

*

The words ‘‘ unless otherwise provided by this Act” are ohviously necessary.
In certain cases a majority of two-thirds of the whole number of the Commis-
sioners is necessary. L.

For making rules under section 47, a majority of two-thirds of the Commis-
sioners present at a meeting is required.

Second or casting vote.—*‘ By common right the Chairman of a meeting has, if
the number of votes is equal, no second or casting vote. The House of Lords,
in this respect, follows ‘ ancient rule ’ and the ‘non-content’ lords ‘have it’ in
case of an equality of votes, In the House of Commons, if the number should _
happen to be equal, the Speaker (and in Committee the Chairman of WHS and
Means), who otherwise never votes, must give the casting vote. A third mode
of solving this difficulty is established by the Legislature. A Chairman of
municipal eouncils, local and school boards, vestries, and of board or general
meetings of companies is empowered to give, in the first instance, his vote as a
member, and then, as Chairman, a second or casting vote in case of an equality
of votes, But when a Chairman votes as a member, he should give that vote before
declaring the number of voters for and against the motion.” —Pulgrave's Chuirman's
Handbook, p. 13.

case of the election of the Chairman or Vice-Chairman is an exception Lu
rinciple laid down in this section. It iv not necessary that there should be

an absolute majority of the Commissioners present and voting, in favour of a
icular candidate for the office of Chairman or Vice-Chairman, to render

im duly elected. The term election implies that the votes for each candidate
should be counted, and that the candidate who has most votes should be return-
ed as duly elected. e i

e

42. (44) No business shall be transacted at any meet-
ing of the Commissioners, unless such
meeting has been called by the Chair-
man or Vice-Chairman, or undér section 39 by persons
signing a requisition, nor unless a quorum shall be presen.

A quorum shall be, in any Municipality in which Bhe
(Commissioners are more than fifteen, five ;

in any other Municipality a number being not less than
one-third of the entire number of Commissioners.

If, at the time appointed for a meeting, or within one

hour, thereafter, a quorum is not present.

Adjourned meeting. . : ’ > .
o % the meeting shall stand aljourned to
‘some future day to be appointed by the President, and three
days’ notice of such adjourned meeting shall be given. The
‘members present at such adjourned meeting shall form a

quorum, whatever their number may be.
As amended by Act 11 of 1896, B, C.

Quorum.
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»

The last clause is taken from the Calcutta Municipal Act, 1876, section 49.

For cestain pur%:lsea a quorum is Pra.otlcnlly two-thirds of the whole number of
Commissioners. us by section 23 a resolution requesting the Local Govern-
ment to appoint a Chairman cannot be passed nnless the meeting is attended by
two-thirds of the whole number of Commissioners, Certain resolutions (sections
24 and 25) require a vote of at least two-thirds of the whole number of Commis-
sioners in their favour. 1t is therefore obviously a waste of time to diseuss them
unless there is at least that proportion present. !

By section 3 of B. C. Act 111 of 1883, the quorum for a meeting to pass a
resolution in favour of applying to the Local Government for sanction to the
construction of a tramway is two-thirds of the number of Commissioners,

“The maintenance of a quorum during the holding of a meeting in ghe first
instance devolves upon the irman. He is bound to ascertain that a gquorum
is present before he permits the meeting to proceed to business ; but custom
after the sitting has commenced, lays that duty on the members of the meeting
at large. Thisis the practice of the House of Commons itself ; though for
Select Committges the House adopts a stricter method. The Cl of the
Committee is specially charged, whenever a quorum is not present, to bring that
fact to the attention of the Chairman, who is thereupon to suspend the -

= ings of the Committee until a quorum be Eresent, or to adjourn the Committee
to some future day. This regulation might be generally adopted, coupled with
the limitation provided for the School Board for London, which sanctions an
interval of five minutes as n period of grace for the possible re-assembly of a
quorum iv?fore its presence is officially declared.”— Palgrave’s Chairman’s Hand-
book, p. 17.

Forpthe purposes of this section the number of Commissioners must always
be taken to be the entire number as fixed by the notification issued under section
13. This is the construction which has been placed on the corresponding provi-
sion of the English Act. v

Except in the case provided for by this section, notice is not required of any
adjourned meeting, as such a meeting is held to be a continuation of the ori

- meeting, and is not competent to transact any business save that which the
adjourned meeting left unfinished. The adjournment must be to some day

certain. :
3 4&?&45) Minutes of the proceedings of all meetings of
Minutés of the Commissioners shall be entered in a
Proceedings. book to be kept for the purpose, and shall

be signed by the President of the meeting, and such book
shall be open to the inspection of the tax-payers.

The proceedings of a Municipal Committee can be proved in any Court by a
e copy certified by the legal keeper thereof, or by a printed book purporting to

he published by the authority of such body.—Evidence Act (Act I of 1872), see-
tion 78, clause (5). :

Minutes of proceedings.— * The precise form in which the minutes of a
should be kept, and whether letters and other documents should be m
thereo'na or entered upon detached appendices, are matters which maygeleft
to individual experience, so long s an ms’:q\mee method of arrangement and of
cross reference he provided. The entries essentinl to a due record of procedure
are as follows ; —Resolutions in the precise forrg in which they were put from the
Ch&h',_ every question proposed or put from the chair, whether withdrawn,
negatived, or superseded ; the names of those who voted, together with the
number of the votes given upon each division; the names also of thoese
present at each division, who, if usage so permit, took part in the debate, but
abstained from voting ; Chairmen’s decisions upon matters of order and
statements of their opinion regarding practice or procedure ; the day and
hour upon which a ‘postponed or adjourned ing is to be considered.
If a special form of notice of business involving the appointment or dismissal
of officers, or other important matter is prescribed, the fact that such notice

.




- has been given should be recorded. Indexes also to the minutes and appendices
should Le kept up systematically, so as to form a complete annual register
~to the ;n-oeaesl = Palgrace's Chairman's Handbook, p. oi xie
Tt is provided by section 60 that a copy of the minutes of the ?mceedmgs is to
be “ forthwith" forwardad to the Magistrate of the district. It ?penrs prob-
able, therefore, that it is not necessary that the minutes should hive opeen
confirmed before a copy is despatched. For, by the usual practice of boards,
committees, and oounui‘; of all kinds, the minutes are confirmed at the next
meeting. This would usually be about a month later, and to send a copy after 4
deluy of more than a month would hardly be to do so ** forthwith.” 1t will be
observed that the section does not enact that the minutes are to be signed of
the meeting, This vrocedure was prescribed Ly the English Municipal Corpora-
tion Acty 1835, which provided that the minutes, of each council should be
*signed by the Chairman at such meeting.” As this provision has, however,
since been repealed, it would appear not to have worked satisfactorily in

practice, -

““When a statute requires that something shall be done ‘forthwith’ or ‘im-
mediately’ or even ‘instantly’ it would probably be understeod as allowing a
reasonable time for doing it.”— Murwell on the Interpretation aof Statutes. - 1t has
heen held in several English cases that a statutory provision that minutes are to
be signed by the Chairman of the meeting to whi:{: they relate, is complied with
by the same Chairman signing them at the following meeting.— West Loundon
Igdw' y Company v. Bernard, 13 L. J., Q.B., 68 ; 3 Q.B., 873 ; or at asubsequent:
time.—Miles v. Bough, 12 L. J., Q. B., 74. 4

There can be little question as to the truth of the following remarks in Mr.
Palgrave's excellent work :—** The verification of minutes, it is needless to sug-
gest, would be avoided if, according to the Parliamentary system, the record of
each sitting was issued without delay under the anthority of the presiding officer.
1f printed forms were El'el'"‘“-‘d to be filled up as occasion required, a prompt and

issue of the minutes might bhe obtained, and verbal inscouracies

*Jnightbe corrected under direction from the Chuirman of the next meeting, o
~ his sttention be called thereto, either at the commencement or the close of the
sitting,” - The Chairman's Handboolk, r 19,
In the case of large and important Municipalities, the best plan to adopt is to

- print the minutes as soon after the mecting ns possible, and to furnish each

Commissioner with a copy, sending at the same time copies to the Magistrate of
the district. At the ensuing meeting nny inaccuracies can be t, and
if it is admitted that there are none, and that the minutes are ite, they

can be taken as read snd confirmed at oace. :

Confirmation of minutes.—** The confirmation of minutes is, it must be remem-
bered, a formal proceeding, designed solely for the ratification of the record,
No discussion can accordingly be raised thereon regarding the policy enforced by
the minutes ; far less can general debate be alowed ; nor ean any amendment
be moved to that motion,"— Palgraie's Chairman's Handbook, p. 17.

_ “MReg. v. York, Mayor. In the case of meetings of public bodies, ‘ confirm*

i% commonly used in the sense of to ‘verify." Per Lord Campbell, C, J.:—Tog&

confirm the minutes of a meetin: means not to give them force, but to declare

them accurate.” (1 E. & B., 588, at p. 504.)

f t is sometimes supposed that the resolutions are inoperative or invalid ualess

until this * confirmation " has taken place, but this supposition is incorrect,

~ The object is that the minutes, which are the permunent record and the primd

ie gvidence of the acts of the anthority, shall be as accurnte as possible ; they

are in order that the members may have the opportunity of ealling atten-

tion to inaceurscies in them, andowhen these have, if necessary, been corrected,

may declare them to be aceurate ; and the Chairman then signs them by way of
attestation. —(/bid, ) I -

*44, (1) The Chairman shall, for the transaction of the

1
R, . business connected with this Act, or for
Hairmat " ghe purpose of making any order autho-
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~ powers of the Viee-Chairman are precisely what the Chairmansmay choose to

tion prosecutions, ses note to section 363,

- nate oﬁicer.,, ser\'unts and collectors M taxes or tolls ‘muy

o o i %

rized thereby, exercise ail the powers vested by ‘this Act in
the Commissioners :

Provided that the Chairman shall not act in opposntlon to,
or in contravention of, any order of the Commissioners at a
meeting, or exercise any power which is directed to be ex-
ercised by the Commissioners at a meeting.

The Commissioners cannot set aside any act of the Chairman which he had
authority at the time to perform. They can, however, pass a resolution, that hd
should not perform siilar acts in future. After such a resolution, such acts
would be invalid. The resol®ion, however, conld only have prospective aud not.
retrospective effect. :

The proviso to this section and the above note only apply to the case stated in
the first paragraph of the section, i.e., where the Chairman exercises powers
vested by this Act in the Commissioners. When he exercises powers directly

and definitely vested by this Act: in the Chairman, the proviso does not apply.
Compare note to section 46.

By section 37M the powers conferred on the Commumoners by sections
37A to- 37L inclusive shall not be exercised by the Cha.lrman under this section.

45. (47) The Chairman may, by a written order, dele-

Chairman may dele.  Zote to the Vice-Chairman all or any of
gate his duties to the duties or powers of a Chairman as
Wig v, defined in this Act, subject to such res-
trictions as may seem fit to him, and may at any time by a
written order withdraw or modlfy the same :

Provided that nothing done by the Vice-Chairman, whlch
might have been done under the authority of a written order *

from th@#Bhairman, shall be invalid for want of or defect
of sue itten order, if it be done with the express or
implied consent of the Chairman previously or subsequently
obtained.

The Viee-Chairman has no independent or original powers under the Act,
exeept in cortain specified cases, in the absence of the Chairman. When the
Chairman is absent, tha Vice-Ch 'irman can call meetings, and preside at meetings,
evhether ordinary or'special.  When the Chairman is present, the duties and

delegate to him.

It is hardly necessary to note that the Vice-Chairman cannot  del

any of his duties or powers to another Commissioner. Delegatus delegare
potest.

Tu regard to the delegation hy tie (Jhm?'(mun of his powers to direct o@- ;

= o
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46. (48) The Commissioners at a meeting shall, from
Appointment of sub. time to timey decide whether a paid

ordinate officers,  Secretary, Engineer, Health Officer * or
Assessor " is required or not, and what number of subordi-
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b@‘nemésnry for the Municipality, hall, from time to
time, fix the salaries to be paid to sach persons respettively

_out of the Municipal Fund, and the allowances to be granted
to such persons during absence on leave. :

Subject to the scale of establishment decided upon by the
Commissioners under this section, the Chairman shall have
power to appoint such persons as he may think fit, and from
time to time to remove such persons and appoint others in -
their places : ;.

Provided that no person shall be appointed to an office,
the salary of which is fifty rupees per mensem or upwards,

- without the sanction of the Commissioners at a meeting ;
and that no officer, whose salary is more than twenty rupees
per mensem, shall be dismissed without such sanction.

In the former Act the limits were Rs. 200 and Rs. i), respectively.

This section is controlled by section 61, which must therefore be read with it.

This question has been more than once raised as to whether the Commis-
sionebs at a meetinz have the power to pass a resolution directing the dis-
missal of a subordinate drawing more than twenty rupees per mensem, and
whether the Chairman is bound to carry such a resolutioninto effect, Con-
tradictory opinions on these points have been given by two different Ad-
voeates-(teneral. The correct view appears to be that this section leaves
I e matter to the discretion of the Chairman. If a subordinate is drawing
} . than twenty rupees per mensem, the Chairman has an ahsolate power of
issal. Tf he is drawing more than twenty rupees per mensem, the order
- of dismissal must he sanctioned by the Commissioners at a meeting, on a

+ reference by the Chairman. But the initiative must be taken by the Chair- *

man and not by the Commissioners at a meeting. Tt does not a that
the proviso to section 44 has any application to this section. o proviso
o;\ly mhes to the case stated in the first paragraph of the sect when
tha i ;

rman is exercising powers vested by the Act in the Commissioners.
It does mot applv to powers which, as in the present section, are definitely
cynfemd by the Act on the Chairman, independently of the Commis-
sion

ers.
By section 111A. the Local Government caw only appoint an assessor in cases
where one has not been appointed under this section,

47. The Commissioners at a meeting, specially convened
o for the purpose, may, by a resolution in
m Tﬁ?.”g{h,ﬁ”;’l favour ::& which not less than two-thirds of

sions and gratuities or  the (lom#hissioners present at such meeting
;’?o‘ ?‘&“ﬁ“ﬁ.&'u; shall have voted, from time to time make
Fund. rules Yor— ;
(a) the granting of pensions and gratuities out of the
. Municipal Fond ; or :
(b) the ereation and management of a Provident or
o Annuity Fund, for compelling contribution there-
o Pt to o;: the part of their officers and servants, and

A
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for supplementing such contribution out of the
Municipal Fund. T RS

And may repeal or alter such rules. e

The Commissioners at a meeting may, from time to time,
in accordance with such rules for the time being in force,
grant such pensions or gratuities, or grant allowances or
annuities out of such Provident or Annuity Fund to any of
their officers or servants, as they may see fit. :

No other business can be transacted at a meeting called under the first clause
of this section. This is obviously implied by the words * specially convened
for the purpose.” ;

Two-thirds of the Commissioners present,—that is to say, two-thirds of the whole
number of Commissioners present, whether yoting or not.

Where a Statute requires a vote of a definite proportion of those present to
render valid an act, those who, being present, refuse to vote cannot be deemed
absent— Eynsham Ratepayers, In re ( Lighting Act, 1833 ), 18 L. J., Q. B., 210.

By section 59 any resolutions passed by the Commissioners under this section
for the making, repeal, or alteration of the rules referred to are subject to the
approval of the Loeal Government.. 3

raft Model Provident Fund Rules will be found post.

Municipal Cirenlar No. 34M. of the 16th December 1893, is as follows :—

¢ It has long been a well-established and well-known rule that service under
a Municipality does not carry with it a claim to pension or gra.tui ; and
although Government in the notification, dated the 9th February 1877, published

_at page 211 of the Calcutta (fazeite of the 14th idem, made an exception in favour
of such employés as may have special claims, the integrity of the general principle.
has always been maintained.

2. Wheu the present Municipal Act became law, section 47 provided that 2
Commissioners of a Municipality might, subject to certain restrictions, make
rules for the granting of pensions and gratuities out of the Municipal Fund ; but
lest that power shoufd be exercised injudiciously, section 59 further provided
that golution passed under section 47 should be subject to the approval
of the IGovernment.  Several municipal bodies have taken advantage of the
powers given by section 47 ; but the Lieutenant-Governor, as has been stated in

paragraph 4 of Government Order No. L % 59, of the 25th July 1890, has

decided that such rules, when sanctioned, are to be prospective only, and are
not to confer on persons in the service of the Municipality, when the rules were
sanctioned, any claim for pension or gratuity on account of service rendered
before that date,

& 3. Notwithstandinng these orders, however, special representations are not -
.unfrequently made to Government iy Municpalities, the rejection of which is
eonsidered a hardship ; and the Lieutenant-Governor therefore thinks it well to
vdraw the attention of Municipal Commissioners to Article 867 of the Civil
Service Regulations, in order that, when special representations for the gramnt
of a pension are considered appropriate, may be upon the provisions
of that. Article and submitted fer the ers of. Government with renc
thereto. Full particulars of the rules of the Postal Department relating to the
}mrchm of pensions or annuities may be ebtaigied from that Department: but,

or the presens information of Municipalities in your division, I am to append &

talile showing the sums payable for SJe purchase of a fixed monthly allowance,
the amount of purchase-money varying m%ﬂe age of the pensioner.”

48, Inthe case of a Government official employed By

Pensions, &c., to the Commissioners, the Cothmissioners
Guvernment officials, may— ' s

By
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his services are wholly lent to them, contribute to his
pension, gratuities and leave allowances in accord-
ance with the rules of the Government Civil Pension
and Leave Codes for the time being in force ; and

(2) if he devotes only a part of his time to the perform-
ance of duties in behalf of the Commissioners,
contribute as above in such proportion as may be
determined by the Local Goyernment. )

This section is taken almost verbatim from the N.-W. P, and Ondh Municipalities
Act, India Act XV of 1883, section 37.

49. (49) The Commissioners may take such security as
Security from officers  they may think proper from any officer or
or servants. servant in their employ.

The former section only referred to collectors of taxes or tolls, and persons
whose duty it was to receive or expend money. The present section applies to
all municipal subordinates. It is obvious that the nature aud amount of
security to be taken rests entirely with the Commissioners, and that the rules
in fgpee as to the securities of Government Ministerial officers do not apply to
nu&;al subordinates.

Though not provided by the section, it is obviously deswrable that the

issiouers should determine at a meeting the nature and amount of
ity to be taken from each class of municipal subordinateg, nud nat leave the
i r to the sole discretion of the Chairman.
S7"By Rule 7 of the Account Rules, the secretary, accountant, tax-darogah, cashier,
“and tax-collecting sircars must furnish security.

Of Ward Committees.

*50. (50) The Commissioners at a meeting ﬂ% divide

Power to appoint any Municipality into Wards and there-

Ward Committees.  upon appdint, or cause to be elected, for
each Ward not less than three proper persons, whether
such persons be or be not Commissioners for the time being
to be members of the Ward Committee ; and the Commis-
sioners at a meeting may define the limits of the Ward for®
which any Ward Committee may be appointed or elected.

It has been held that the Commissioners have no power of-'mnking rules for
" the appointment and constitution of Ward Committees, their powers in the
matter being clearly defined and limied by this section. (L. R.) b
Section 15 authorises the Local Government to lay down rules *“ in respect of the
divigion, where necessary, of each Municipality into Wards " for electoral pur-
poses.  No such rules have been daid down, A parently the Wards for electoral

ymrposes may be altogether independent of the Wards defined under this section.

51. (51) The Commissieners at a meeting may lay down
S may  Fules, mot being inconsistent” with the

lay down rules for provisions of this Act, in respect of the
eloction. - qualifications  required  to entitle any

N -
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person_who is not a Commissioner to stand as a candidate
for such election, and to entitle any person to vote for any
candidate, and in respeet of the mode of election.

And the Commissioners may at any time cancel any rule
made by them under this section for such election.

y * 52. (52) Each Ward . Committee
m,ﬁ}“:,‘,‘;“v‘i’f,e_‘éi‘,:fji may, for each year if it sees fit, elect its
man of Ward Com- owm Chairman and Vice-Chairman (if
isdoe. necessary) from among its own number :

Provided that if one or more Commissioners are members
of the Ward Committee, the Chairman of the Ward Com-
mittee shall be a Commissioner.

* 53. (53) The Commissioners at a meeting may dele-

Cittakien way - 80e o a Ward Committee such of the
delegate powers to powers of Commissioners under this Aet
Ward Committee, as to them'may seem fit ; and such de
(ommittee, within the limits of its Ward, as defined by the
(Jommissioners at a meeting, may exercise all or any of such
powers, and shall be liable to all the obligations imposed bg‘
this Act on Commissioners in respect of such powers. =

All acts done, orders issued, and assessments made by
Ward Committees, shall be subject to the control and revi-
'sion of the Commissiomrers at a meeting, who may at any
time withdraw all or any of such powers.

It has been held that the Commissioners have no power of framing rules for
the guidance of Ward Committees, as their powers are limited by this section
to defining the powers which they may wish to delegate to sach Ward
Committees. (L. R.)

v

54. (54) The provisions of sections thirty-eight to forty-
® Chrtain soctions an. V€ (both inclusive) shall, as far as pos-
plicable to transaction  Sible, be applicable to the transaction of
of business by Ward husiness by Ward Committees, and the
eyt e Commissioners shall sanction the estab-
shments of Ward Committees in accordance with the
provisions of section forty-six. ®

* 55. (55) All questions regarding the removal, resigna-
Removal, resigna: 010D, @nd appointment of members of
tion and appointment  Ward Committees shall be settled by the
plamembe. Commissioners at a meeting. e

It does not a‘»peu that much use has been made of *these sections in Munici-
palities generally, - : ¥ S5 4 :
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8w e (56)/No Obminiissioner oF Memi-
i Behi et 5@; of a Ward Committee shall be per-

Ay »Jiiability of Commz:sm

©ommissioneror Mem- !
ber of Ward Com- ally liable for any contract made, or

- expense incurred, by or on behalf of the

(Commissioners. :
Every Commissioner or Member of a Ward Committe

shall be personally liable for any wilful misapplication of
money entrusted to the Commissioners to which he shall
- knowingly have been a party, and he shall be liable to be

sued for the same.

“The distinction between Corporations and Trading Partnerships is this, that,
in the first, the law sees only the body corporate and knows not the individuals
who are not liable for the-contracts of the Corporation in their private capacity
+ « . . . but in the latter, the law looks not to the partnership, but to the
individual members of it who are therefore answerahle for the debts of the firm
even o their last shilling and acre.” (Wharton'’s Law Lericon, Art. Corporation.)

The personal liability of Municipal Commissioners is discussed in Soonder Lall
v. Dr. p B. Baillie and another, 24 W. RY, C. R., 287, in which case Macpherson,
J., rked as follows :— ‘

“The Judge speaks of the protection offered liy the Act, which he says must
be taken to extend to cases where the defendant bond-fide, though erroneously,

y special protection afforded by the Act (IIT B. C. of 1864), excepting that,
- Munder section 22, relating to contracts made on behalf of the Commissioners

!meeds the powers given him by the Act. We are not aware of there being

“for which no Municipal Commissioner is to be personally liable. - Municipal
(Commissioners under this Act aud their servants incur no personal responsibility
for what they do, so long as they act in the line of their duty. Butif they do,
or order to be done, that which is not within the .scope of their authority, or if

~they are guilty of negligence or misconduct in doing that which they are em-

.~ powered to do, then they render themselves erson:-lly liable for an action,
| That is the law in England as to Trustees and Commissioners of Public Works
' and the like, and it is equally the law here. There is no special law extending

to members of Municipalities which protects them so loug as they act bond-fide.

The law of England as to Trnstees and Commissioners of Public Works
referred to has been thus s'ated: ‘‘ And yenerally, as with all other cor-
poratiors, their powers, duties, und liabilities will be determined directly
or implied by the statutes and other instruments appointing them. |
juriediction, the rights and the -responsibilities i:-:ﬁ]ud upon them i

long to them, but no others. For the due and ca carrying out of their
authorities they must provide: and in default of this—if anything be done
directed or concurred in negligently by them; or through
to be so done or directed— they will be answerable in damages for injury result-
ing, even if they have no funds to pay such damages ; and even though they are

y a public body, and deriving personally no profit or advantage whatever

rom their position.” (Briwce on the Doctrine of Ultra Vives, p. 234.)

- We briefly repeat bereca most important principle of corporation law
 which hal: before beenhadve;md to, n;imaly,ththatha e ation is not
|~ responsible as a corporation for acts w ough eolourably corporate
o3 actd, ave not within the competency of t 'co?onﬁon_topoﬂoim;inluch

case the individuals who take part in the preteu mmu acts are per-
sonally responsible. Thus, when the majority con in placing on the
| corporation books a resolution hbolhng.s Court of Justice, the individuals

_eomprising the mujority, were held liable to a criminal information ; and

30 in cases of contract.” (Gmnta» the Law of Corporations, p. 281.)

4
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‘one which the Commissioners were legally empowered to make.
‘:E:om: which the Commissioners are empowered fto make

h are necessary for the purposes of this Aet, If they enter into

any contracts not wfor_tha purposes of this Act, such contracts will be
w_n{l as against the corporation on the d of wultra*vires ; and the qummig.

sioners may incur personal liability. mpare section 37 and note, :
57. (57) No %ommissionerl cla;' hMemhzr ofl .a Ward
b ommittee shall have, directly or in-
dam%& directly, any share or interes{ in any
share or interest in  gonftact “of any  kind whatsoever io
i which the Commissioners are a party, or
shall hold any office of profit under them.” and if any
Commissioner shall have such share or interest * or shall
hold such office,” he shall thereby become disqualified to
| continue in office as Commissioner, and shall be liable to u
fine not exceeding five hundred rupees : :
| “Provided that” a Commissioner shall not be so disquali-
| fied by reason only of his having a share or inferest in—
(a) a contract entered into between the Commissioners
and any incorporated or registered company of

:, which such Commissioner is a member or share-
holder 3 or S
i (b) any lease, sale, or purchase of land, or any agree-

ment for the same 3 or _
(c) any agreement for the loan of monev, or any secu-
~ rity for the payment of money only ; or
(d) any newspaper in which any advertisement relat- |
ing to the affairs of the Municipality is inserted.
But no such Commissioner shall act as Commissioner or
Member of a Ward Committee, or take part in any proceed-
ings relating to any matter in which he is so interested. '
.'.'a‘gg&mon&, paragraph is taken from the English Municipal Corporations Act

ﬂf p-

By section 12, clause (1) _(1.:] of the Eunglish Act, a person is disqualified for
election as a Municipal Councillor if he * has directly or indirectly by himself
wor_his partner, any share or interest in any contract or employment with, by or
on behalf of the Council.” The fellowing commentary on this clause may be
quoted from Rawlinson's Municipal Corporations Act : 5

* The ﬂbﬂ of this clouse, which nced rerbatim from section 28 of
the Act of 1835, clearly was to prevent all dealings on the part of the Conneil
with any of its own ‘members in their private ecapacity ; in other words, to
‘prevent a member of the Council, standing in the situation of a trustee for the
gr“m]:mm ‘: r W!dh:?pr profit out of the trust fund, ur:;::g mtt:;l:

r syment, m the ma or regn hﬁ:gn!-whioh nE one Coun
#rad 1 contemplated b evident and the words general, they
~will be construed to extend to é‘ﬁ.ﬂ‘ma ome within the mischief int
to be guarded against, mm.mm Do briught witbin the ubove words.
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Upon this principle, n person who had enterod into an existinge contract for
pm with tlj!: Glg‘l)lnﬁl wlms held to be d’mq?aliﬁad,‘ even though, by msonof its
not being under senl, he could not have sned the corporation on the contraet,”"—
Reg. v. Francis, 18 Q. B, 5265 8, C,, 21 L. J., Q. B.; 304, ;

“The word eontract, if the above view i= correct, wwidﬁtpngi to all eases of
supplies of goods to the use of the borough, co tion, buildings, ete., when
orgered by the Council ; and this, though the order be a single one of small or
large amount, or relate to the su 1pl;' of a year, or for a longer or shorter period.”

In the case of Heq. v. York, 2 Q. B., 847, 8. C,, 2 G. & D., 105, the point
was raised as to whether u lease granted by the corporation was a *‘contract”
within the meaning of the above words. The Court expressed a decided
opinion that it was, but took time to consider whether the particular lease,
having been granted by the old corporation, coxld be said to be a contract with
the Council under the Act. Judgment was ultimately delivered, deciding that
it was a coutract with the Council.

In uence of the inconvenience arising out of this decision, the Statute
5 & 6 Vict., c. 104, was passed, by which it was enacted that the word contract
as used in section 28 of the Act of 1835 shonld not extend or be construed to
extend to any lease, sale or purchase of any lands, tenements or hereditaments,
or to any agreement for such lease, aale or purchase, or for the loan of money,
or to any security for the paymeont of money only. The provisions of this Statute
have been reproduced in the English Act of 1882, and in the above section.

Directly or indirectly.—The same words in section 28 of the Act of 1835 were
held to inelude the case of a lease granted by the corporation to the trustes of
a eouncillor.—Simpson v, Ready, 12 M. & W., 736.

Where a person contracted to sell land to a Board of which he afterwards
became a member before the completion of the purchase :—Held, that he was
not disqualified, the contract not being of a continuing character.— Woolley v.
Kay, 25 1. J., Ex, 351.

r Formerly the Act contained no provision as to the anthority which should
- Ldecide when a C issioner had t disqualified under this section. Secton
20 now empowers the Commissioner of the Division to do so by an vrder in writing,

Section 12 of the English Act excepts the Mayor and Sheriff from disqualifi- -
cation on nceount of holding any office or place of profit in the gift or disposal
of the Council. Under =ection 28 the Chairman and Vice-Chairman may receive
allowances, and in such a ease would hold an office of profit under the Commis-
siopers. But it seems evidently the intention of the Act, that they should not
thereby become disqualified or liahle to a penalty under this section. 2

A person v ho, in the ordinary course of his business, sold guods required for
the execution of public works to the contractor who was executing the works
for the Town Council, was beld not to be disqualified under the Municipal
Corporations Act, 1835, as having *‘ directly or indirectly, by himself or his purt-
ner, any share or interest in any contratt or employment, with or by or on
behalf of such Council,”—Le Fewrre v. Laulester, 3 K. & B,, 530 : 23 L, J., Q. B.,
9254, A sub-contractor, however, who performed part of the contract work for
the contractor was, under the Actof 1882, beld by Field, J., to be disquali-
fied. — Tomlins v. Joll'ffe. 51 J. P., 217. ]

Aet as Commizsioner.—Where, by a local paving and lighting Act, a penalt
was imposed upon any Commissioner * acting as such " in any matter in whic
he might te personally interested one of the Commissioners, being personally
interested, in a foot-path, attended =n meetiry of the l.l<al'nmiuuimnel'«J anil
spoke npon the mode of comstructing such foot-path, keld, that this was
sufficient evidence to T[j to the jury of his acting as a Commissioner.— € rles-
worth v. Rudyard, 1 C. M. &R, 498,

“ 58, (58) No Commissioner or Member of 2 Ward
Kibainatin. Committee shall vote on any matter
oualified from voting affecting his own conduct or pecu-

- oo certain questions.  piary  interest, or on any question
- wbich regards exclusively the nssessment of himself, or the
e g
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wssioners.
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valuation of auy pri éréf!' in respect of which he is directly
or indivectly in any way interested, or of any property of or
for which he is manager or agent, or his liability to any tax.

Control.

The following extract from the Report of the Select Committee explains the
object of these sections :— . g 2

¥ We imagine that the principle will zenerally be accepted, that it is desir-
able to leave the Municipalities the greatest possible freedom of action, so
long as precautions are taken to ensure that liberty accorded to them will be
rightly used. It isin the npﬂlicntmn of the principle that differences of opinion
will be found. In our view the necessary precautions do not lie in the direc-
tion of restraining the power of the rate-payers to elect their own represen-
tatives or of the Commissioners to elect their own Chairman. We should

refer to attain our object by providing—first, that the Magistrate shall have
gnll opportunities of knowing what the .\rlunicipw is doing or resolving to do;
secondly, that power shall be reserved torestrain the Municipality from doing
‘any specific act which may be dangerous to the public peace or injurious to
the common interest ; third/y, that measures shall be possible by which a
Municipality may be compelled to .perform any specific duty which it may
have neglected to fulfil; and fowrthly, that a Mu icipality which may show
persistent neglect or incapacity shall be liable to be suspended for such
time as the Governmeut may direct. To these safe:uards we are disposed
to attach much importance, and we have not only included them in the Bill, but
have emphasized them by classing them together under a sub-head of ¢ Control’
in that part of the Bill which describes the constitution of the Municipality.

¢ For Corporations, be ng composed of individuals subject to human frailties,
are liable as well as private persons to deviate from the end of their institu-
tion. And for that reason the law has provided proper persons t» visit, inquite
into, and correct all irregularities that arise in such Corporations either sole or
aggregate, and whether ecclesiastical, civil, or eleemosynary.” (1 Bl. Com., 480,)

Chrtith “Hesolobions 59.  All resolutions passed by the Com-
subject to approval of missioners under the foliowing sections,
Government. s

that is to say—
(a) under section twenty-three *“or twenty-seven” for
the election of a Chairman ;
(b) under section twenty-four for the removal of a
. Chairman from office ; ‘
* ° (e) under section twenty-eight for the grant of allow-
ances to a Chairman or Viee-Chairman 3

(d) under section forty-seven for the making, repeal,

or alteration of rules for the grant of pensions
or gratuities or for the creation and management
of Provident or Annuity, Funds,

shall be subject to the approval of the Local Government.

60. A .co,py of the minutes of then,_prooeeﬂx;gs of all meet-

Copy of minutes to  1ng3s of the Commissiondrs referred to in

 besont to Magistrate.  section forty-three, shall be forthwith for-
_warded by the Commissioners to the Magistrate of the District.
‘ dn TR : . i 1o _ ’vﬁ. : ‘u-. 1|
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note.
i '%tmh\nguhnllbedm‘w
: -‘hmntl.y it would probably be und
3 oing it —Mazwell on the Luterpretation of
dmd moum, the 11& Aprile 1891, has roference to ‘this

'ﬁ. i
mooofmm | Municipal Act, TIT (B.C)nf1884,a i
utes of the prooeedgl‘g! of thdpgommmmm in oqt‘
forthwith to the Magistrate of the district. The ohjeﬂ

that the Magistrate shall be in a bom

provision of the law is to
watch over and contro *proceedmgs of the (ommissioners on behalf
‘Government ; and while It is incumbent on Magistratesto be careful not

or hasty interference, especially in matters of detail,
::u*wdl; their dﬁy to drnvy;r attention to auy -{u?;homble action, espe-
«wially as regards the expenditure of pubhc money in any doubtful fashion,
‘any serious departure from accepted Eﬂnmploswthepnnoftbo(&m
‘m‘. The Lieatenant-Governor some  reason believe, from
which have eome to his notice, that there isa to overlook the
ity which is im on Magistrates by this section, and he desires
4 to remind themn the prozeedings of anmpal Oomm issioners in

wm at 'hmldgfe Rt I[m::gd&n hould 1 fzmmrm" hy 5
t copies mporhnt ings should be A

strict H-qutmte for the information of the Commissioner of

& discretion in such cases mnst rest with the Magistrate.
2. 1 am to request that thenaorders may be communicated to a.ll Mm

lmmhsmyour Division,”
wooetis: ' The appomtment by the Commissiorier of subordmate
| Sanctiontomumeint. | OfHicers, as provided by section forty-six,
S gient of s ~shall be subject to the followmg
: ﬂ(a) No a.ppomtment, of which the salary is two bun-
dred rupees per mensem or upwards, shall be
- created or abolished without the mnausn he
Loeul Government. : Yase
s shall be appointed to, oi'dism
an office the salary of which '
_rupees per mensem or upwards
sanction of tbe (,ommlssloner uf




m;{:osés of this Act, in the possession or unde the contmt
Commlssloners. :
This section is ta.ken from the Central Provinces Local Sau-ammmmtw

Magistrates

(India Act [of 1883), section 28, By it the District and Subdivisional
are appointed Visitors of the Corporation, o

63. TheCommissioner of the Division or the Mzwwh-ute
Power to suspend  Of ghe District may, by order in wntmg,
action under Act.  suspend ‘within thie limits of the Division or
‘Distriet (as the case may be) the execution of any resolution
- or order of the Commissioners of any Mnmcl ality, or prohi-
bit the doing within those limits of ﬁlch is about to
be done, or is bemg done, in pursuitnee of or under cover
- of, this Aect, if, in his opinion, the resolutlon, order, or act
is in excess of the powers conferred by law, or the execution
of the resolution or order, or the doing of the act, is likely
to lead to a serious breach of the peace, or to cause serious
injury or annoyance to the publie, or to any class or body
of persons.

When a Commissioner or Magistrate makes any order
under this section, he shall forthwith forward a copy thereof,
with a stitement of his reasons for making it, to the Local

~Government, which may thereapon rescind the order or

direet that it continue in force with or without modification,

permanently or for such period as it thinks fit.

This section is taken almost werbatim from the N,-W, P. and Oudh Munici-

palities Act (India Act XV of 1883), section 60.

Bengal Govt. Municipal Circular No. 9 T. M. of the 6th July 1885, hasreference
to this section, and is as follows : .

“ An instance has lately occurred, in which a District Officer was compelled,
in the interests of the public to suspend under section 63 of the Benzal Muni-
*gul ‘Act, 1884, the execution of an order of the Commissioners of a Municipality.

o avoid delay the Magistrate submitted a copy of the proceedin.s direct to
Government for orders, instead of transmitting ‘it through the usual official
olmnnel As, however, a question of sueh a delicate nature could not be dume\'l
- of by Government without obtaining the views of the Commissioner of
Division on the subject, a rnfmnoe had to be énadu to that officer, Thus tbe

irootvalfmcﬂhd. and greater delay was eventually occasionedin the dis-
posal of the quession. Althok'doesynot t l.xlylly
illmkm,snduthembmmonof

:gedowu the ohannohotj -

submitted to (;overnment.
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* direct to Government a copy of his report to the Commissioner ; but i seems to

* the Lieutenant-Governor unlikely that cases of this nature will be of efrequent’
“occurrence.”” % i

64. If at any time it appears to fthe} L%i:al Govemmer;::
on the report of the Magistrate of t!

(;offl‘iﬂ.':en‘lfinléf.ﬁﬁ Distriet, or of the (‘on11n§sioner of the
Apanlt - Division, that the Commissioners of any
Municipality have made default in performing any duty
imposed on them by or under this of any other Act, the
Local Government may, by an order in writing, fix a time
for the performance of that duty.

If that duty is not performed within the period so fixed,
the Loeal Govermnen&may appoint the Magistrate of the
District to perform it, and may direct that the expense of
performing it shall be paid, within such time as it may fix,
to the Magistrate from the Municipal Fund.

If the expense is not so paid, the Magistrate, with the
previous sunction of the Local Government, may make
an order directing the person having the custody of the
balance of the Municipal Fund to pay the expense, or so
much thereof as is from time to time possible, from the

~ balance, in priority to any or all other cYmrges against the
same.

N.-W. P. and Oudh Municipalities Act (India Act XV of 1883), section 62
The procedure prescribed in this section is only applicable to cases where
there has been a distinct default in performing or an omission to perform
a statutory duty. The procedure conid mnot properly be applied to any
ease in which there was room for difference of opinion as to whether there had
been any default or not. :

65. If, in the opinion of the Local Government, the
i e Commissioners  of any Municipalit;
o e e are not competent to perform, or pe
gl imcompetency; do- sistently make default in the perform-
fault or abuse of o= ance of the duties imposed on  them

by or under this Act or otherwise by law,

_or exceed or abuse their powers, the Local Government may,

by an order published, with the reasons for making it, in

' the Caleutta (Gazette, declare such Commissioners to be
incompetent, or in default, or to have exceeded or abused
their powers, asgthe case mav be, and snpersedaem for a
period to be s in the order. :

* This is taken from clause’(1), section 63 of Act XV of 1898, The words * in

 the opinion of the Local Goverument " have been inserted in oﬁn‘ww
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litigation, as, without them, legal proof might possibly have been required that
the Commissioners were not competent, or persistently made de t, &ec.

66. When an order of supersession shall have been
passed under the last preceding sec-

%“”q“::gz;’_f SUPEr  tion, the following conse?l'uences shall
ensue: —

(a) All the Commissioners shall, as from the date of
the order, vacate their offices as such Commis-
sioners.

() All the powers and duties of the Commissioners
shall, during the period of supersession, be exer-
cised and performed by such person or persons
as the Local Government may direct.

(¢) All property vested in such Commissioners shall,

during the period of supersession, vest in the
Government. :

On the expiration of the period of supersession specified

in the order, it shall be lawful for the Local Government

to direct that the Municipality shall be entered in the first
Schedule, or the secend Schedule, or in both the first and
second Schedules ; but otherwise the Commissioners shall
be re-established by appointment and election, and the. per-
sons who vacated their offices under clause (a) shall not be
deemed disqualified for abpointment or election.

This is evidently taken from section 63 of the N.-W. P. and Oudh Muni-
cipalities Act (Act XV of 1883). .

“66A. (1) If any dispute, for the decision of which this
Act does not otherwise provide, arises
: between the Commissioners of two or
ore Municipalities constituted under this Act, or between
- the Commissioners of any such Municipality and a District
Board, or Cantonment authority, the matter shall be
referred—
(a) to the District Magisirate, if the local authorities
concerned are in the same district ; or :

Dispntes.

(Lo
v +  Division or Divisions, if the local authorities

~concerned are in different districts ; or

2 T%Commissioners of those DiVisions cannot agree.

. - . - . & ol
the Commissioner or Commissioners of the

(¢) to the Loca! Government, if the local authorities
~concerned are in different Divisions and the

e
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refer er th tion shall be final. B
(3) If, in the ease mentioned in clause (a), the District
Magistrate is a member of one of the local authorities con-
cerned, his fanctions under this section shall be discharged
by the Commissioner of the Division. LB Sl

A
o
8

e PART 1IL

67. (59) All sums received by the Commissioners, and
. . all fines paid or levied in any Munici-
mghfﬁh”&..ﬁﬂfﬁ_ pality undper this Aet, and all gther sums
Fand. whiei)l, under the sanction of Government,

~may be transferred to the Commissioners, shall constitute a
fund which shall be called the “Municipal Fund,” and snall,
together with all property of every nature or kind whatsoever
which may become vested in the Commissioners, be under
their control, and shall be held by them in trust for the
purposes of this Act. on oy

This section provides that all sums received by the Commissioners shall consti-

f’ “ Municipal Fund.” The following two sections specify upon

~ what purpeses the “ Municipal Fund ” may be expended, and the first of them
euumerates certain purposes which have prior claims on the Fund.

It is clear, however, that the general provisions contained in these sections
st be held to be overridden by the special provisions contained in other parts
of the Act. Thus it is provided by section 307 that the witer-rate levied under
Part VII can only be expended on purposes connected with the supply of water,

? Again, section 318A provides that the lighting-rate shall be spent in lighti

| each of these rates must be credited to what i¥ for alltﬁmtioul purposes a sepa-

rposes. As regards the house-service fees their application is expressly limi
{;;r‘ncﬁon 322 to the purposes of Part I1X. It ul;)p onvious tbéreg‘re that

rate fund, and that none of them are available for

eotbergmeulpnrpoha
specified m sections 68 and 69, e

ot
68, (60 « Except as is otherwise provided in this Aet,”
2 the Commissioners shall set apart and

e e apoly annually oueof dhe. Muniiyal

- (a) jirstly, such sum as may be required for the
~ of the interest which may fall due o1
- contracted by the Commissioners ;

payment




(¢) thirdly, such sum as the Local G

7 direct towards the cost of audit,
of establishments i?l any office of ace
b el ~any treasury, “and towards the salary i
| &7 s;yz;;ial ofﬁ?xg who may be appointed mnder seetion
: - eighty-two:” ' e

Provided that the total amount which any Municipality
may be required to pay under clause (c), “ otherwise than
as the salary of a special officer appointed under section
eighty-two ” shall not in any vear exceed two per centum
on the amount of the Municipal inecome for such year. :

India Act XI of 1879 enacts in what manuer loans may be raised by Municipal
Committees and other loeal authorities, ,

B; tion 8 it is ted that, exceptas provided by the Act and the rules
mm{; thereunder, no local authority shall, for any purpose, borrow money upon
or otherwise charge its funds ; and any contract made for that purpose after the
- passing of the Act shall be void. { i
This section, it will be noticed, no longer provides for the payment of Muniei-
‘pal establishments enteriained in the offices of the Magistrate and Commissioner
of the Division ; on the other hand, the provision as to the cost of establishments
' in any office of account or in any treasury, is new, The cost of andit was debita-
ble to the Commissioners under section 73 of the former Act, o

_ The provision for the maintenance of the Municipal Poiice force in the corres-
ponding section has been omitted. i b lan o

Municipal Department No. M ?—]-;-A—Z, dated 14th Febrnary 1889, eonh\ns '
the following :— 3

_““In supersession of previous orders the Lientenant-Governor is now pleased to
' direct that, with effect from the 1st April next, in all municipalities (except
Caleutta) an audit fee shall be levied at the rate of one per cent. on income,
subject, in_the cose of municipalities with an annual income of Rs. 20.000 and
| less, to a maximum fee of Rs. 150, and in the case of municipalities with an
income excceding Rs. 20,000 to an additional Rs. 100 for each additional
Rs. 20,000 (or part thereof) of income. It is estimated in this office that under
these orders the receipts from municipalities will increase to about Rs. 19.600. o
Turning now to. the question ef tees for control, banking, and account, the
- Lieutenant-Governor considers that the one per cent. rate charged in municipal-
‘ m;:igfxee:’: mt the cnst: o!ndtho:e whio!liido not bank with Government) should
ne at present, and, in_ accordance with your proposal, is pleasedto
sanction the levy of asimilar rate of one per cent, on tie income of Distaet Bnu:ﬁ |
and'll , excluding the an from Government. This order will

so take effect from the 1st April next, and the consolidated recovery of Lﬂ%

A
aater”

per cent. will cease from that

1) After the said sums have been set apart under
suwhich  Section 68, the Commissioners at a meet-
ing shall, as far as the Municipal Fund
rmits, from

w69,

time to time cause
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ar&my, except as is otherwise provid&ad in this Aect, and
subject to such rules and restrictions as the Local Govern-
ment may from time to time prescribe, apply the Municipal
Fund to any of the following purposes within the Municipa-
lity, that to is say,— ;

(i) the construction, maintenance and improvement of
roads, tramways, bridges, squares, gardens, tanks,
ghats, wells, channels, drains and privies ;

(ii) the supply of water, and the lighting and watering
of roads 3

(iii) the erection and maintenance of offices and other
buildings required for municipal purposes ;

.(iv) the construction and repair of school-houses, either
wholly or by means of grants-in-aid ;

(v) the establishment and maintenance of schools, either
wholly or by means of grants-in-aid :

(vi) the establishment and maintenance of hospitals and
dispensaries ; :

(vii) the promotion of vaccination :

(viii) the acquiring and keeping of open spaces for the
promotion of physical exercise and education ;

(ix) the training and employment of female medical

ractitioners and of veterinary practitioners ;
(x) the establishment and maintenance of veterinary
dispensaries for the reception and treatment of
horses. cattle and other animals ;
(xi) the appointment and payment of qualified persons
to prevent and treat diseases of horses, cattle and
other animals ; *
(xii) the improvement of the breed of horses, cattle and

asses, and the breeding of mules ; Tl
(xiii) the establishment and maintenance of free libraries ;
(xiv) the maintenance of a fire-brigade ;

(xv) other works of public utility caleulated to promete
the health, comfort or convenience of the inhabi-

tants ; -

(xvi) the establishment and maintenance of es for
the trial of offences under this Act y bye-
Jaws made thereunder ; and e

(xvii) generally, to carrying out the purposes of this Act :
Provided that no_portion of the Municipal Fund shall be
applied to any of the purposes specified in clauses (viii) to -
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(xiii), both inclusive, unless a majority of the _C‘bmmfss%'ers
present ‘at the meeting are satisfied that the other purposes
specified or referred to in this sub-section, or such of them as
the majority consider it necessary to carry out, have been
sufficiently provided for. ‘

“(2) The Municipal Fund shall also be applicable to the -
payment, at such rates as the Local Government may from
time to time direct, of travelling expenses incurred by any
of the Commissioners iff attending meetings convened under
the rules made by the Local Government
in pursuance of sub-section (4) of section 1
of the Indian Councils Act, 1892, for the purpose of recom-
mending a person to be nominated as a member of the Lieu-
tenant-Governor’s Council.

“{3) The Commissioners may do all things, not being
inconsistent with this Act, which may be necessary to carry
out the purposes of this section.

As amended by Act IT of 1896, B. C.

For Rules under section 69, see post.

The note to section 67 explains the necessity of theaddition * except as is
otherwise provided in this Aet.” For example, the application of the water-rate
| and lighting-rate is otherwise provided for in the Act; and those rates cannot
be ap(}:lied to the other purposes specitied in this section.

B. C. Act III of 1883 provides for the construction of tramways by Municipal
- Corporations and other local authorities. By section 3 a resolution in favour of
an application to the Local Government for sanction to the construction of a
tramway must be passed at a special meeting of which at least a monuth’s notice
must be given, and at which at least two-thirds of the Commissioners must
- attend and vote.

The following extract will explain the object of the amendments made in
this section. On a proposal to include a clause for the construction and main-
tenance of serais, ‘‘The Hon'ble Mr. Reynolds thought the words unnecessary,
as clause (4), which mentioned generally other works of public utility, was
sufficient to cover serais. He might explain that some of tge works specially
mentioned in the existing Act had heen advisedly omitted by the Committee.
Embankments. for instance, were not considered proper objeets for municipal
gxpenditure, and ‘jetties and urinals,’ the mention of which was also omitted,
were covered by clavse (4); nor did it appear why they had been inserted in
the Act of 1876, Urinals, moreover, were covered by ‘latrines’ The only sub-
ject of expenditure which was intentionally omitted was embankments; the
~other omissions were merely meant to be verbal improvements of the section.”
(2. C., February 20th, 1884),

Tt has been held that section 61 of Act V id not enable the Commissioners to
spend any portion of their funds in earrying out a census, as it is not one of the
purposes of the Act. (L. R.) :

- It is obvious that the Municipal Fund cannot legally be expended upon any
purposes not fied in this and the preceding section. nnditm upon
ceremonies, er inments, testimonials, etc., cannot therefore be met from it,
and ahould be lefrayed bg private subscriptions. It was held in re Corpmut"on
of Sunderland, T. 8., 1878, that the Corporation could in no case have a right
to spend any part of the berough funds in the entertainment of General Grant.
In Attorney-General v, Mayor of Batley, 26 L. T., N. S.. 392, it was held that
the Commﬁon clearly cannot buy the Mayor a geld chain, such an article -
being utterly unnecessary, T 2

55 & 56 Vict., ¢, 14,




v ~otherwise provided for which shall be ;n_eqein:qrily
into effect the provisions of the Act—*‘cannot mmz
mean expenses to carry into etfect that which must be done to set the Act

Parliament in ‘but must mean also those exgmm which would arise
out of the duties i | on the parties by the Aet.” On this principle, it has
been held that the costs of iitigation undertaken hond fide, and on reasonable
grounds for the defence of the corporate rizhts, may be paid out of the public
funds, though such tion is eventually unsuccessful.—Reg. v. Muyor of

Cirenlar No. 32 M., 22ud A?afgm 1894,

“In connection with a recent case of embezzlement in a Muuicipality, the
uestion whether the cost of pr ting a Municipal servant for defalcations
ould be borne by the Municipality or the Governnient has heen reconsidered.
* The Lieutenaut-Governor considers that the enforcement of honesty and

probity on the part of Municipal servants is an important step in carrying out

the purposes of the Bengal nicipal Act as lnid down in sectiov 69, and that
the Government cannot therefore he equitably called upon to meet the cost
of such prosecutions. The point was referred to the Hon’ble the Advocate-

General, and he holds that such expenditure may under the law be incurred

out of Municipal Funds. This opinion is, therefore, circulated for communiea-

tion to all District Officers and Chairmen of Municipalities in your Division.

Expenditure on prosecutions of their servants must in fature be met by Muni-

cipal Commissioners, The Government orders contained in Circular No. 10

T. M., dated the 30th June 1884, are cancelled,”

B,.n

OPINION OF ADVOCATE-GENERAL OF DENGAT, 4

T AM of opinion that the costs incurred in prosecuting a Municipal servant
guilty of defalcations ean legally be charged to the Municipal Fund, Under
section 69 (9) of Aet III (B.C,) of 1884, the Municipal Fund ean be apphed

“* generally to carry out the purposes of that Aect,” The guestion I have to

. eonsider is whether the costs incurred in prosecuting a Municipal servant guilty
of defalcations are covered by the word “purtxwes " as mentioned in the Act,

1 am of :Fnionﬁmt they are. As pointed out by Sir George Jessel, the late
the Roll« in the case of the Attorney-General versus The Mayor of

Brecon—L. R., 10 Ch. Div., 204—Municipal Corporations are not in the position

of owners of property but are trustees of property, and as such are not free to

%d their property in any way they thought fit, They are empowered

] evote their income towards expenses '‘ which shall be necessarily meunrred
‘in earrying into effect the provisions of the Act, and in case the borongh fund
shall be more than sufficient for the purpose afore<aid, &c., &e.” Sir Geo: i
Jessel at page 215 states as follows :—* Now, it is manifest, the moment ;&
“read the Ml!gnreuj‘purpoau’ume&ninzmly‘expm wes,”
a ati ould be left in this position—that they could not even defend
] very existence against attack, If, therefore, the word
* purposes’ is to be read in the narrowest sense, that is, as meaning the purposes
expressed by uame in the Act, this wonld follow—that if an nction of ejectment
0 ek o e s o o] ot e s AL e
- Co to e e a w
: d, under the } Act, in incurri «
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whether by utien at law or by Bill in Pnrﬁament or e ;
reserved tg them.” It appears to me that the Muni lity ‘M
proteet its funds from the likelihood of any future defalcations, by it
one of their servants fuﬂty of defaleations, and that, according to e decision

of Sir George Jessel, the expenses incurred in that behalf would be considered
to be for the * purposes” of the Municipal Act. Furthermore, as I huve suid,
the position of the Municipal Commissioners is that of trustees of Municipal

Funds ; and, under the general law, 1 should say they would be. eutxﬂed to pay,
for these expenses, i
Section 352 of Act TT1 (B.C.) of 1884 has been relied upon as being exhamﬂ—

. tive, and giving colour to the opposite view, but in point of fact it only sets out
| and defines a part of the purposes under section 69 (9), and does not exhaust
E them. If section 352 had bee® omitted, the expenses of the prosecutions and
oroceedings mentioned in it would have been met under the powers conferred

*)) section 69 (9).

The 3rd August 1894. G, C. PAUL.

“69A. (1) The Commissioners sha]l cause to be kept,
s s e aanh hospital - and dispensary vested
e dndmsalie ST them, accounts, in such form as may
hospitals and dispen-  be prescribed by rules made by the Local
m Government, showing—
(a) all endowments, fands- and contributions received
by them,
(b) all sums directed by them to be applied to establish-
ment or maintenance, and
(e) all expenditure incurred by them. :
(2) No money which has been received by the Commis-
- sioners on account of any hospital or dispensary, or directed
by them to be applied to the establishment or maintenance

of any hospital or dispensary, shall be expended on any
other object.

“69B. The Local Government may
from time to time make rules— :
(a) prescribing the qualifications of candidates for erh-

ployment under clause (xi) of section 69 ; and
(#7) genemlly, for the guidance of the Uommissioners
in all matters connected with the carrying out of
the purposes of sections 69 and 69A.”
: Sectmns 69A and 69B added by Act IT of 1806, B. C.

(62) With the consent of two-thirds of the Conimtlbs-
- : sioners obtained’in writing, and with the
‘Con&n!mtjmfher sanction of the Local Government, the

Commissioners may contribute a pomm‘ 4
of the Municipal Fund towards the expenses incurred in
any other Mumcxpality, or elsewhere, for any of NW"
po:ses men(nmed in eectxon 69, suh-aedion (1) i ’Ql'

Power to make rules,
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the salary of any officer dndfer another authority whose ser-
vices are employed by them ; and also towards the expenses
of making, maintaining, and repairing any work for the
improvement of a river or harbour ‘by whomsoever such
work may be done). -

But no contribution shall be made under this section to any
work, unless the same is calculated to benefit the inhabitants
of the contributing Municipality. )

Notwithstanding anything in this section, the Municipal
Fund may be applied, by the vote of the majority referred
to in the provizo to section 69, sub-section (1), and without
the consent and sanction mentioned in this section to meeting
expenses incuarred beyond the limits of the Municipality in
the training of female medical practitioners or of veterinary
practitioners.

As amended by Act IT of 1806, B. C.

“The Hon'ble the Advocate-General said that he considered this section
to be avery salutary provision, as it provided for those cases in which one
Municipality might not alone be anle to undertake a particular work. The

object of the section was to enable two or three Municivalities to club together
to achieve a common object.”—( . C., Febraary 26th, 1376.)

71. (63) The account books of the Municipality shall be

Account hooks tobe  OP€N to the inspection of any tax-payer
kept open and quarter- at the office of the Commissioners on a
ly statement published.  Jay or days to be fixed in sach month.

An account shewing the receipts and expenditure during
the quarter, arranged under the proper heads and duly
balanced, shall be prepared immediately after the close of
each quarter, and shall, with the account books, be open to
the inspection of any tax-paver, «

A similar account shall be prepared for each year as soon
as possible after its close, and shall be open to inspection
as aforesaid.

The former section provided that copies of the quarterly sud yearly state-
meunts in l’uelt.lon should be forwarded to the Magistrate of the Distriet.
Rules 55—08 of the Ascount Rules refer to the quarterly and annual accounts,

72. (64) The Commissioners at a meeting held at least
Annual estimates to  two ‘months before the close of the vear
be shall prepare in detail estimates shewing
the probable receipts and expenditure during the ensuing
year, and the objects in respect of which it is proposed to
ineur such expenditure. \
“Three mouths before the close of the year” in tho former section,
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_ The Legal Remembrancer has pointed out that the fact of estimates having
been prepared under the corresponding section of Act V in no way prohibits
the subsaquent levy of a tax not estimated for, The estimates are merely intend-
ed to shew what the probable receipts and expenditure will be during the
year, and there is nuthmgoin the Act which prevents their being increased by

b,
the levy of other taxes. mpare sections 85 and 86, which enaet that the Com-

missioners may, from time to time, levy taxes, &e.

The estimates should be carefully prepared after a thorougll’:h consideration of
the probable wants of the Municipality within the year. e more carefully
they are prepared, the less difficulty will be experienced in carrying on the
Municipal work, without supplementary budgets and transfers.

Rules 10 and 11 of the Account Rules relate to the budget estimates,

73. (55) Copies of the estimates and translations there-
; of in the vernacular of the district shall

Esgmmeg?be be lodged in the office of the Com-

missioners.

During fourteen days after the estimates shall have been
so lodged in the said office, of which due notice shall be
locally published, the estimates and translations in the
vernacular of the district shall be open to inspection at all
- reasonable times by any tax-payer of such Municipality
- who may desire to inspect the same.

Any written suggestion which may be deposited in the
office of the Commissioners shall be recorded and laid before
them for consideration at the next meeting.

74. (66) After the expiration of the said fourteen days,
Estimates  to be nd after such revision as may appear
transmitted to Magis- requisite,, the estimates shall be trans-
| trate. mitted to the Magistrate of the District.

75. The Magistrate may either forward the estimates

Magistrate may  to the Commissioner of the Division,

record remarks. or may return them to the Commissioners
with such remarks and suggestions as he shall think fit to
record. And the Commissioners at a meeting shall take
into consideration the Magistrate’s remarks, and shall either
adopt his suggestions or shall record in writing their reasons
for refusing to do so: and the estimates shall thereupon be
returned to the Magistrate for transmission to the Com-
missioner of the Division. :

~

76. The Commissioner of the Division may either
Power of Com- sanction the estimate as it stands or may
; xx}issl;)ner as to es- cause 1t to be returned to the Com-
i e ; missioners for such modifications as he
may think necessary ; and when sucB modifications have




g ivision, fsuch modifica-
as may be reco led by the bommlssioner of the

Division are not made, it shall be open to him' to make mh

alterations as may seem to him fit :” ﬁ

~ Provided that the Commissioner of the Division shall not

raise the total of the proposed expenditure above the sum

shown by the estimate to be at the dlsposal of the Commis-

810001'8- Kl

. (68) The Commissioners at a meeting may, from
time to time, revise any estimate of
ma‘;‘;‘l’fé expenditure with the view of providing
§ for any modilications which they may
~ deem it advisable to make in the appropriation of the amount
at their disposal, and such revised estimate shall be published
and forwarded in the manner heremlwfom prescribed ; and
the Magistrate and the Commissioner of the Division may deal
with such revised estimate in the manner provided above.

“*The Magistrate and the Commissioner of the Division" have been substituted
for ** the Commissioner of the Division and the Lieutenant-Governor” in the

latter part of this section,

78. (69) After the estimates of the Municipality for
Disbursementof ex. the year shall have been sanctioned
I:-dlm sanctioned @s above, the Commissioners at a
Stimate. meeting may, from time to time, by a
general or a special resolution, authorize the expenditure
of any sum provided in such estimates, or any part of such
sum, for the purpose to which it has been assigned in such
¥ xotwithshmding anything contained in this section,"
the Local Government may lay down such rules as it
“may think fit, limiting or regulating the powers of any
-l[lmmpahtv in respect "o the expenditure of money for
wiucb are prouded for in the budget esnmabes

of z: ear, '

“d%m%:ﬁmwwhmm
‘»-xvﬂmdbmm of this section were until m.ntl ululy
Accountant-General has stated that ‘‘the fact

,W ~have been :pprond by the Commissioners and

i the Mi of « the lmp onhn,vd in the estimates.” u
c e
“o practice was, fl!. however, undoubtedly illml. mma *.;v;-

-
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~PART 1L]
L oty Ak naoting ought to be taken Selmskal for all expendi-
ture. » section 84, second 5’3\159 of which distinctly enacts tha:

no order for the payment of money shall be issued unless the expenditure
has been authorized by the Commissioners at « meeting as provided in section 78.

79. (70) If any work is estimated to cost above five
Power of Local Gov.  thousand  rupees, the Local Govern-
ernment, if work esti- ment may reTlme the plans and esti-
mated to cost more mates of such work to be submitted
than Rs. 5,000 * ,
for ifs approval, or for the approval of
any officer of Government, before such work is commenced.
And may require statements of the progress and completion
of such work, with accounts of the expenditure on the same,
to be submitted from time to time, in such form as it may
prescribe, for its approval, or for the approval of such officer.
‘ Five thousand ™ has been substituted for *three thousand ” in this section.

The Account Rules suggest that a Sanction Register should be kept up, See
Rule 95, post.

*80. (71) It shall not be lawful for the Commissioners
. Disbursementof ex- t0 authorize the expenditure on any

cess expenditure.  object during the year of a sum in excess
of sthat which has been sanctioned in the estimate of the
year, or in a revised estimate, for such object ; but if it be
found necessary in the course of the year, the Commissioners
may recommend to the Commissioner of the Division that
the allotments which have been made to the differsnt
heads of the estimate shall be modified by transfer of
any amount from one head to another, and the Com-
missioner of the Division may sanction such transfers of
allotment.

The practice of transferring and expendinf such amount in anticipation of
s is illegal, and should be avoided. If application for sanction be made

ue time, it cannot be necessary.

The amount of an estimate sanctioned for a given year for expenditure on
any object must, of course, be expended within that year, or it lapses. The
practice of drawing out such unexponded halances before the close of the
year and keeping them in deposit, in order that they may appear in the accounts
as disbursed in that year, is quite illegal and improper and an evasion
of the budget system. It is not, %owover, an altogether unknown practice,

8L (72) The Commissioners shafl, at such time and in
An annual report of  Such form as the Local Government shall

coedings, &<, to direct, furnish annually a report of their

executed b sums received and expended

~ proceedings and statements of the works
by them. &

b

Saiw
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~ The report and t"n‘{ orders which mnylz_ be passed theteon
by Government shall be open to the inspection of the tax-
ayers at the office of the Commissioners, with the account
E:oks and the quarterly and the annual accounts.

The Commissioners should obviously have an opportunity of considering and
amending the report at a meeting before it is submitted. : :

The former section provided that the Lieutenant-Governor might cause any
such report to be published in the Calcutta etle :

Municipal Circular No. I. T. —M. of the 29th April 1886, prescribes what the
annual report should contain, and the date m\yinubmissiou. It wiil be found,

post.

“82. (73) The Commissioners shall keep such registers,

Keeping of registers  Use such forms and submit such returns
and submission of re- as the Local Government may from time
Jarns, to time prescribe.

The municipal accounts stll be andited each year in such
manner as the Local Government may direct :

“ Provided that if the officer appointed to make the yearly
audit in any Municipality shall report that the accounts are

Tl 0 in such confusion that the financial posi-

overnment . . . . . : ;

may appoint special tion of the Municipality cannot readily be
officer to examineand gscertained, the Local Government may,
T st e by an order in writing, require the Com-
missioners to submit, within a time and to a person to be
specified in such order, the accounts duly adjusted, and if the
Commissioners fail to comply with such order, the Local
Government may appoint a special officer to examine and
report upon the accounts, and shall fix the salary of such
?cial officer, which salary shall be paid from the Municipal

und, unless the Local Government shall otherwise direct.”

83. (75) Unless the Local Government shall otherwise
Custody of theMuni-  direct, all sums received on account of the
cipal Fund. Municipal Fund shall be paid into a Gov-
ernment treasury, or into any bank or bramch bank used us
a Government treasury in or near to the Municipality, and
shall be eredited to an account, to be called the account of
the Municipality to which they belong : :
Provided that the Commissioners may invest any moneys
not required for immediate use either in Government
- securities or in any other form of security which may be
approved of by the Local Government. :

The words “ unless the Local Government shall otherwiss direct ” are new.
** In the Goverument Savings Bauk, " has been omitted from the second clause,
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PART 1] Orders for Payment. : s . 67
*_ Rules 1621 of the Acconnt Rules relate to transactions with hanks dnd
Government treasuries, Rules 32—41 refer to cheques. By Rule 16 all moneys
received fust be remitted to the Municipal banker, and no claims can be liqui-
dated out of them.

84. (76) Unless the Commissioner of the Division shall
Orders for payment  €Xpressly extend (as he is hereby em-
of money. powered to do, on the recommendation of
the Commissioners at a meeting), the limit of the powers of
the Chairman or Vice«Chairman in this behalf, all orders for
payment of money from the Municipal Fand, if for a sum
not above five hundred rupees, shall be signed by the Chair-
man or Vice-Chairman ; and all orders for larger sums by
both of the said officers or by one of the said officers and
another Commissioner.

No such orders shall be issued otherwise than for the pay-
ment of money of which the expenditure has been authorized
by the Commissioners at a meeting, as provided in section
seventy-eight.

“ Commissioner of the Division” has been substituted for *‘ Lieutenant-
Governor” at the be:ginning of the section. The other changes in the section are
in consequence of the abolition of the distinction between first and second
class Municipalities,

The second clause is important, though its provisions were until recently com-
monly disregarded or misunderstood. The authorization here referred to is re-
quired in addition to a provision in the sanctioned budget estimates, though the
two things were commonly confounded. The Chairman or Vice-Chairman is not
justified in signing the order for payment unless there has been ‘a distinct
resolution passed at a meeting, authorizing the expenditure for the porpose in
question, Such a resoiution cannot be legally passed at a meeting, unless there
is a provision in the sanctioned budget estimates of a sum for the purpose in
question, covering the proposed expenditure. Compare section 78 and note.

Rules 2231 of the Account Rules deal with the payment of claims.

Circular No. 15 T.—M., of the 28th July 1885, in the Municipal Department
has reference to this section, and i< as follows : —

¢ It has been brought to the notice of Government that differences exist in
m to the interpretation put upon the words ‘orders for payment of

the Municipal Fund, ’ which occur in section 84 of Act Il (B.C.) of 1
In most cases these words are understood to refer to orders on the treasury, t.e.,
cheques on the treasury issued by the administrators of the Fund. This inter-
pretation, however, 1s not only incorrect, but gives rise to considerable difficulty in
the keeping and checking of the accounts of Municipalities, which might otherwise
be obviated, for when a cheque has once been signed, the amount for which it is
drawn must be immediately entered in the cash-book of the Municipality as &
payment from the Fund, even though the cheque be not immediately made over to
- the payee. It frequently happens that the Chhirman and Vice-Chairman of a
Municipality are absent when a creditor presents his claim. The creditor goes
away leaving his bill, and does not return again perhaps for a month or more.
Meanwhile a cheque is drawn for the amount of the bill, and is charged off in
the cash-book as a paymeat, although no payment has actually been made, and
no voucher is forthcoming. Added to this, there is the danger, insuch a case,
of the signed cheque being abstracted, since it is always made payable to
“bearer’ and represents so much actual cash. These diffculties would dis-
appear if the correct interpretation were applied to the words above quoted, and
= |

L
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i in the Municipal
m-:.? The mere order dues not constitute

ent, and cheques should be drawn on tation of the order

uniel)

“j}-’ the gé:‘ The signing of the ohequu may, in the discretion of the

missioners, be left either to the Chairman, the Vice-Chairman,

»
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PART IV..
Or Muxicipan Taxatiox.

‘ 85. (77) The Commissioners may, from time to time, ab
tax upon # mMeeting convened expressly for the
worholdmsv purpose, of which due nofice shall have

'hen given, and with the sanction of the Local Government,

within the limits of the Municipality one or other,
or ” both, of the following taxes :—

(a) a tax upon persons occupying holdings within the
Municipality according to their circumstances
and property within the Municipality :

Provided that the amount assessed upon any person in
respect of the occupation of any holding shall not be more
than eighty-four rupees per annum ; or

() a rate on the annual value of holdings situated
within the Municipality :

Provided that such rate shall not exceed seven and a half
per centum on the annual value of such holdmgs, except
within the Munxclﬁulltles of * Howrah, Patna,” Dacca and
‘Darjeeling in which it shall not exceed ten per centum on

- such annual value ; and provided also that no rate shall be

imposed on' any holdmg of which the annual value is less

~ than six. ru

pees :
“ Provided farther that both the taxes shull not be in foroe

'ut the same time in the same ward.”

h-mu made in this section provide that the two taxes referred to are
umm., but that both may be in force at the same time in

thoughnoﬂnthome'ud The difficulties in regard
taxes at tho same time, and the theoretical objections to
. ml&hdhrﬁnroumthio note,
' h 1' n Enylmui.—'l‘bo lollowiug sketch of ﬁod"dmtd

her on Rating
u K‘?. s is the
2 “M“mu-)'“ ’&i’é‘uwwﬁ%
uhmumm
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Two capacities are herc designated in which a man should be liable to be
rated. He mgght be rateable as an inhabitant of dwtgz.rﬂs. or as an ne‘m
of property of one of the descriptions specified in the statute. In ratir
us an occupier, the measure of his rateability is the annual value of the y
occupied ; in rating him as an inhabitant, the intention of the statute was that
he should be rated according to his ability, as measured by his visible estate in
the parish, both real and personal. ; M

The earliest authorities unhesitatingly so interpret the statute. In Sir
Authony Barby’s case (2 Bulst., 364) it was held that assessments ought to be
wade Seoodinng to the. vislbis sstate af the inhabitants in the pari Sell il

and personal. ; !
However, it appears that {n some parishes personal property never was rated
and the custom of abetaining"from rating it gradually e very gencral.

This was probably owing to the difficulty and inconvenience experienced in
attempting to assess it. e question as to the rateability of personal property
was from time to time brought before the Uonrts, and they usually - declared it
rateable, though the reports show that the custom of not rating it had become
very general. Finally, in the latter part of the eighteenth century, the Courts
began to show a disposition to hesitate in affirming the rateability of personalty
apart from the usage hitherto prevailing in the parish in question. S
The Parochial Assessment Act of 1336 (6 and 7  Will. IV, c. 96) seems to
assume that the rateability of personalty was. then obsolete, as it makes no.
allusion to the rating of. personal property or of an inhabitant as such, The
question, however, being still disputed, the 3 and 4 Viet.,, c. 89, was passed
in 1840, which finally declared personalty to be generally not rateable. . 524
Subject to certain exceptions, the general rule in England is that real pro-
perty is rateable, but that personal Empert is not. . . :

* It will appear from the above that, although the rating of personal property
was legally permissible in England for over three centuries, the practice of
rating it never bhecame general und at last became entirely obsolete. e reason |
is no doubt, as sta by Yates, J., in 1769, that personal property cannot be
accurately rated, without inquisitorial proceedings which the law does not
sanction. Real property, en the other hand, is visible, and can be rated com- |
paratively without difficulty. -

Hid:r! of the tax on persons in Bengal.—The following extract from a note
compiled by Mr. Risley gives the history of the tax :— :

* Hist of the tax.—The earliest mention of the tax on circumstances and -
property that I can find is in section 10 of Act XX of 1856, an Act ‘to make
etter provision for the appointment and maintenance of Police chaukidars in

cities, towns, stations, suburbs and bazars in the Presidency of Fort William .in

Bengal." This section says: ‘The tax to be levied in any city, town, or other

place as aforesaid, for the purposes of this Act, may be either an assessment

according to the circumstances and the property to be protected of the

liable to the same or & rate on houses and grounds according to the value

themog.' Section 11 limits the former tax to an average of two annas per men-

sem for each house, and provides that the amount assessed on any one house

shall not be more than t!gw{ of a chaukidar of the lowest e, It next

appears in a slightly modi orm in Bengal Act VI of 1868, an Act for the
better regulation of the Police in towns, and for the conservancy and improve-

ment thereof. Section 44 of this Act runs thus:— :

‘“ The tax to be levied in any town for the purposes of this Act shall be an
assessment according to the circumstances and the m to be ‘
of the persons iirble to the same, Provided that the sum to be raised
by such tax in any year shall not exceed the sum which would be produced
by an wverage rate of two rupees and four annas per annum for each holding,
and the amount assessed in respect to any one holding shall not be more than
seven rupees per vnenlem. . N e
| *‘ Dengal Act VI of 1868 was intended for the class of towns which were
[ en dered not sufficiently advanced for introduction of Ben;

ﬂ.«m unicipal Improvement Act III of In such towns A

of 1856 rres which

866 was in lomik.u' ‘the .
(vide section l,' Act XX of 1856), but funds were required for

%4 - o
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Police, and logal diffcultios had arisen *a; mm For this
y

& le retaining the mode in fogce under
- Act XX of 1856, to which the people were accustomgd, viz, ‘an assessment
ing to the known circumstances and property to be protected of the
tax-payer,’* raised the maximum leviable per house from an average of two
annas to an average of three, the difference between the cost of Police and
the total amount raised being devoted to comservancy and local improve-
ments, As the Btllortgmini stood, the power to impose a rate for an annual
value conferred by Act of 1856 was retained for cantonments, but this
v “A"Vloﬁw"&mm:mfmvonss der which ever
et was re y Act 76 under which every
phce&wng:ln Act VI was in force became a d class Municipality, and
place where Act IlI of 1864 had been in force a first cless Muni-
mty. In first class Municipalities the rate on annual value was levied :
in second class Municipalities the tax on circumstances and pros)erty. Both
forms of tax were recognised by Act XX -of 1856, Act III of 1864 adopted
one form for largze towns: Act VI of 1868 took the other form for small towns.
Act V of 1876, the tax on circumstsnces and property was muintained by
v 77 (a), which suthorises the levy of ‘a tax upon persons occupying
_holdings within the Municipality according to their circumstances and property
~ within the Municipality.” The proviso contained in the lust sentence of
. section 44, Act VI of 1868, was re-enacted in the same words.
* % This brings us down to Act III of 1884, which re-enacted the provisions of
77 (a) of Act V of 1876, omitting the portion rclating to an average rate of
- 'Rs. 2-4 for each holding.
“ Without then going back to the earlier Regulations repealed by section 1
of Act XX 1856, it seems that this tax may fairly be described as a tax

|

;e

g

that no house should be required to pay more than the
ry of a chaukidar of the lowest grade. After the Police had been paid,
charges for supervision, collection of the tax, uniforms, badges, weapons
contingencies had been met, the Magistrate was empowered by section 36,
th sanction of the Commissioner of Cireuit, to ‘appropriate any sum
y be available to the purpose of cleansing the city, town, or place, or
or otherwise improving the same.’ e was anthorised, in fact, to
uniei the unexpended balance of a Police tax, As time
the Mumicipal element became more prominent, while the Police
element out of sight, so that at the present time, where Municipalities
have been wholly relieved of Police charges, the tax is commonly believed to
bave been originally devised for Municipal purposes,

** Judged by ,monLrn English practice in respect of Municipal taxation, the
tax on circumstances and property is open to ohjection ; but the English system
is & peculinr one, and has a curious history which does not concern us here,
In Prussia and, I believe, throughout the German Empire, the chief Mupicipal
tax is an income-tax pure and simple, levied in the form of a varying rate,
added to the Provincial income-tax and collected with it. As usually admwinis-
tered in Bengal, the tax on circumstances and property is in effect an incone-
tax. That is to say, the Municipality fixes a percontage, say one cent, : a

' waluation is made of the assessee’s ‘circumstances mdp'rrrany. and the ta

EHE
1

122
22
.33;

is arrived st by appl the percentage to this valuation. By what-
procedure i{":{o‘-mbod, it nidonﬁynppmobudaﬁly’t: that

“”2 n‘a 'm-uhum:l Au opinion of the Legal Remembrancer,
; ncul:, G "—An opinion
in 1892, is as follows :— '

originally levied for the purpose of maintaining a town Police, wnd limited
the condition

FEN
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gﬂ; bouse which, lying within the Municipality, are protected by the Municipal
officers. 5 ;
. The correctness of the ahove ruling is open to considerable question.

According to it a miser, who, though worth many lakhs, lived in a poor house
and spent little on servants, furniture, etc., would almost escape assessment. It
seems much more_prohable that ¢ circumstances” refers to pocum:? position,

- and therefore mﬁzﬂy means ability to pay.  Circumstance and property
within the Municipality ” in clause (a) of the present section have probably
almost exactly the sue meaning as the provision for the taxation of inbabitants
in 43 Eliz., ¢. 2, under which an inhabitant was to be rated according to his
ability as measured by his visible estate in the parish both real and personal.

The principle of the faxr g persons is that of an a ionment.—It will be
observed that no percentage is fixed for the tax, and that the Act contains no
provision to limit the amount to be assessed on any one person, except the limit

~of the maximum of 84 rupees. What then limits the amount of assessment on
person not liable to pay the maximum tax ? 3
he answer is ‘* two different things ;” one is the total amount of tax required
to e raised, and the other the provision that such amount is to be rateably
levied from the assessees according to their circumstances and property. The
prinoi[ivlle is, therefore, clearly that of an apportionment, unlsss we are to sup-
that, except for the limit of Rs. &4 as a maximum, the scale of taxation
18 a perfectly arbitrary one. Moreover, the provisions of Act XX of 1856 and
Bentgnl Act VI of 1868, giready referred to, appear to indicate that the principle
of the tax is apportionment. Under the former Act the total amount tu be
levied is limited to an average of two anmas per mensem for each house, and
under the latter to an average of two rupees and four annas per snnum for each
holding. Assume that the principle of the tax is that of an apportionment, and
we at once get the ratio which fixes the amount of tax to pe paid by each
asses<ee. The amount of tax which exch assessee has to pay must bear the same
proportion to the total amount of tax required to be raised, as his circumstances
and ‘;.)ro;my in the Municipality bear to the total circumstances and property
of all the assessees in the Municipality. Assuming that the principle is not that
of an apportionment, there is obviously. no standard on whiog an average income
should be assessed, and the tax is an illogical and arbitrary one. It mustthere-
fore be taken for granted that the principle of the twx is that of an apportion-
ment among persons occupying holdings within the Municipality, according to
their circumstances and property, e theory of the tax beinz that of an
rtionment amongst all the occupiers of holdings in the Munieipality, the
difficulties in the way of applying 1t to certain wards only in a Municipality, in
accordance with the changes made in this section by the amending Act, are
obvious. They are referred to in the following speech, which also points out the
objections to introducing two ditferent modes of taxation in the same town.

The Hon’ble Mr. Collier said :—** It appears to me that the Hon'ble mover of
this, amendment has failed to recognize the actual nature of the tax on persons,

s or-he should have seen that his proposal is, for arithmetical reasons, an 1mpossi-
ble one. The fallacy on which the amendment is based is the assumption that’
the tax on persons is a kind of rate which could be levied on @ prior principles,
on a single rate-payer or in a single street, or in a single ward of a Municipality.
But the tax in question is obviously not a rate. Its principle is si that of
mrdonment, that is to say, that you must first fix the amount of tax to be

und then apportion it amongst the rate-payers md&:f to their circum-
stances and property. If you do not know the amount intended to be raised, you
N Mok Ty ol of h
on| nd of a t
g S Y pportionmen o{thetuonpenouptqvido&forby

t 1 persons ing holdings through-

~ out the Muw ty.'m.wﬁm:"e:gﬁmmﬂu-ymnn%‘
* member provide that one or more wards may be excepted from this general -
~_apportionment and taxed on another system. But it is clear that if w.:::r
-.m‘umnﬁofmaumu:lnmmkmupm. .o
. “The Hon'ble member might possibly urge thék to hold that section 85
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“No',ldonotthinkﬁbmmﬁonwnld hlotmd.”ﬂlﬂ d
section 85 seems to imply that it only authorizes a la

But for urgument’s sake mucoopﬂhi.ennhnﬁon. ell, the oultywhm A
now confronts us is that we cannot apply the principle ofnpporﬁo’n

certain wards only, anw.donotknoww atwehve to apportion. The lacﬂaa

gives no power beforehand the amount of taxation to be raiseéd in each

ward, orin all the wards in which the tax on persons is to be leviéd, and until

zil is fixed, the principle of apportionment canngt be applied. * The principle

gives you no assistance in do?‘rmidmx amount of tax a
ward t to pay. It merely enabléd'you to ppnrﬁun the tax after
the amount is You can tax a whole Municipality on the pﬂnciplo of

portionment, because you know beforehand what income you want to raise.
cannot tax one or more wards on that prineciple unless you have power wum
moh ward: have to pay.
~ “There are two ways in which the section mlghtboamendednouw earry
out what is evidently the intention of the Hon member, One way is as
follows :-~You must that the Commissioners shall first fix the total
amount of taxation to be raised under this section Next, that th?: shall then -
apportion such amount among the different wards. Finally, that
b..!nll l‘mnbdocido in theh m each vmrd“!l whotborhetbo ammr::‘ fixed for it
)y & rate on or according to ti ap]
ment, that is to say, vy the tax on persons. An obvious .g‘mpctm".tomcm
mld be, that to confer on the Commissioners the power of deciding what
of the tax each ward should pay, wontd be to confer a power of
arbitrary taxation. The other way of amending the section would he
u!ollon —-llbothhxeumtobenuodmtbe-m unicipality, the section

'P'M?.m provide that the Commissioners shall first decide the total amount of taxa-

rt\utobouu.d They must then decide in which wards the rate on holdings
y force, and estimate how much it will yield, 'l‘bey must then proceed
to raise the required balance in the remaining wards on prinmplo of nppur‘

rtionment, without any suggestion as to
to be fixed. Tt is like a pmg;x-l to apply
the pdndplo the lover mthout a fulerum, and is elearly impossi

¢ Apart from these considerations, any ﬁtopo-l to luvo two different kinds
f side by side, in the same Municipality is to grave ohjec«
tions, With your permission, Sir ,Iﬁ]lmdmetmtmngmﬂi!pdnt'
from the report which I wrote on the original draft Bill, »

“This to me to be a most extraordinary suggestion mfpiﬁ
examined, I i llbofoundtoboimmonnlnndimprlcﬂubh. Even, it te

- Rgrme gl :{d"o'z',w” y ‘i‘&";i oyt indoed,

portant vious pri e of ruting, or of

form of taxation, is that p d be .ooocdimtothdrm‘z
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ever standard is , the results cannot be absolutely correct, because the




assessees is to be arlitrarily divided into two groups, the
mtobﬁzl:pa;;don:'with ) butnot\uﬁin'ﬁ:f
; ohject of this strange procedure ¥
? to taxation of the whole of the inhabitants of
s to do anything of the sort, and the procedure is
1f the object is not to compare . the respective liab: of
the whole of the inHabitants of the town, the proposal sins against the most
important fundamental principle of taxation. Obviously, the proposer of the
provision in question is on the of a dilemma. 3 AR
“Tt is interesting to note that the proposition that two different modes
assessment may properly be employed in the same assessable area was condemned
by English Judges as long ago as 1633, in what is known as Sir Anthony Earby's
case. It was then held that afsessments of rates must be one and equal, that " is
to say, in proportion to the property of the assessees ; and that in order to be so
*  they must be made in an equal manner. The latter proposition is simplv a logi-
TN uence of the former. As Rosber remarks in his Treatise on the Prin-
eiplet of the Law of Rating :  “In order to rate in accordance with the principle of
equality, a method of assessment is required that will affect all occupiers fairly
and equally.’ The ruling in Sir Anthony Earby's case has been settled law ever
gince. Two and-a-half centuries of English law look down on the rash innovator,
who would propose that two different modes of assessment should be in force at
the mm%:ime in dthc;l mx:: towr:;)Md 4 1d be Habl o
“ 1 have said that the p vision wou iable to the grossest
abuse, and I snbmit that this is tolerably obvious. To allow the Commi 5
of a Municipality the option of assessing »ny person, either on his real pro; %
or on both his real and personal property, for this is what it comes to, is obvi i
to allow them a dangerous amount of lat;tu:lie in Mkit?gery assessmd ;:::“.‘ u’l‘he aeti]
1 a r& to me to open a very wide door to j an .
l mnm%op::v of surh a proposal, with the remarks m):de on the subject o?nnfuir-
ness and partiality in Municipa! assessments in the Government letter, and with
t:{orta;nl mv’iniom of the Bill, seems to me to be somewhat striking.” (P. C., 14tk
mAnuual valwe,—Annual value means the annual letting value. The
must evidently be read with section 101. See Nundo Lal Bose v, The il
Jfor the Town of Caleutta, I. L. R., 11 Cale., 275, and compare section 101 and
note.
Under the Municipal Taxation Act, 1%81 (Act No. XI of 1881), section 3,
the Governor-General in Council may. by an order in writing, prohibit the
levy by a Municipal Committee of any specified tax payable by persons
residing, on military duty, within the limits of a Municipality, or by
Government itself. ]
By section 4, as long as such an order is in force, the amount of tax incurred
asuch person on military duty shall be paid by Government : Provided that
vernment shull not be liable to pay any taxin respect of a horse which
cc: person is bound by the regul,:hmu of the service to which he belongs
eep. ) i
By section 5, as long as such order is in force, the amount of tax due on
account of Government in its own hehalf shall be such as an officer appointed for
ch% ‘;“30: by the Local h(:ovemmcnt shall decide :‘o be fair MW. i
! ore persons having separate sources of income, in
severalty the same holding, may, it would be separately sw:du
clanse fa), Tu such a case it avpears somewhat Iti«.mbt'.fnl whether each could be
nssessed up to the maximum of Rs. 84. or whetper the total assessment upon all
the ooo&’ s of the holding mnst be within that amount. Probably the latter

one, :
The proviso attached to the definition of “holding” in clause (3), section 6,

*

.

must be borne in mind as regards {a) of section. Where two or
more djol - holdi form . : {
hatdt mu&‘d Wﬁo‘:’ site or premises of certain z

9’. 0 a dwelli
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ﬁi’l‘:i holdings, up to the limit of Rs. 84 per anoum. If, on thecon snch
ing is built on one holding only, the amount assessed cannot ex Rs. 84
. rer annum, whatever may be the unnual value of the building. In the case of a

munufactory or warehouse, it is, therefore, very much a matter of mere

o

W& Ad&aomi Tﬂ‘m--"*é

accident whether it can be adequately assessed or not in a Municipality where

tax on persons is in force. The tax in question appears to be quite unsuitable
to any very advanced Municipalities. It is admittedly illogical and arbitrary,
thoufh it may work well enougi as a rough-and-ready mode of assessment in
small Municipalities, where the incidence of taxation is very light. “The most
serious objections to it are that it is practically an income-tax without any
machinery for ascertaining income, and that the low maximum laid down eqablu
wealthy persons to escape due assessment. The following remarks on this tax
may be quoted :— o :

“ The Hon’ble Mr. Dampier said the scheme of the tax was none of his own.
The Bill merely continued the rough mode of assessment which was in fo
throughout the length and breadth of the land, and had been so for th«:i
score of years, At the same time, he admitted that this tax, if you

to look at it through a miscroscope, and to test it critically, was absolutely -

indefensible ; it was a rough and crude mode of taxation, which, on the whole
was well adapted to the circumstances of the country ; but he should be glat‘i
to improve upon it if it could be done,”—(P. C., February 19th, 1876.)
The proviso that the total sum to be raised under clause (a) shall not exceed
_the amount which would be produced from an average rate of Rs. 2-4 per holding
has been omitted. The following extract explains why :—

The Hon'ble Mr, Reynolds moved to substitute the following proviso for the
proviso to (section 85), clause (a): *Provided that the amount assessed on any
one person in respect of the occu}mtion of any one holding shall not be more than
eighty-four rupees per annum.’ He said that this amendment was rendered
necessary in consequence of the amendment which had been made in the
definition of holding,’ the effect of which would be to diminish the total num-

ber of holdings in Municipalities, There was some danger in retaining the words

4dn the first part of the proviso: ‘The total sum to be raised by the tax in any

ear shall not exceed the sum which would be produced by an average rate of
2-4 per each holding.’ ”— (P, C., March 15tk, 1884.)

86. (78) The Commissioners may, from time to time, at
a meeting convened as aforesaid, and with
the sanction of the Local Government,
order that the following tax, fee, tolls, and rates or any of
them be levied within the limits of the Municipality in
addition to either of the taxes mentioned in the last preged-
ing section :— 4

(a) a tax on carriages, horses, and other animals named
in the fifth Schedule ; :

(b)) a fee on the registration of carts;

(e) tolls on ferries and (subject to the provisions of
sections ong hundred and fifty-eight and one
hundred and fifty-nine) tolls upon %)ridges and
metalled roads ; '

(d) a water-rate not exceeding “ seven and-a-half”
per centum ou the annual value of holdings
when the houses and lands are situated in streets
supplied with water, and not exceeding *six’

Additional taxes.

PERG S IR 'S
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per centum when the houses and lands are
situated in streets not so supplied ; :

(¢) a lighting rate not exceeding three per centum on
such annual value ; '

(1) a fee for the cleansing of latrines :

*  Provided that the taxes mentioned in clauses (d), (¢), and
(f) shall not be levied in any Municipality unless
provisions of Part VII in respect of clause (d), or of Part
VIII in respect of cliuse (¢), or of Part IX in respect of
clause (/) sgall have been extended wholly or partly to such
Municipality in the manner hereinafter provided.

Clauses (d), (e), (f), and the proviso at the end of the section are new.

The fact that any of the taxes specified iu this and the preceding section have
not been included in the estimates does not preclude the Commissioners from
levying them in the manner prescribed. Compare section 72.

Or THE TAX ON PERSONS.

87. (79) When it has been determined that a tax shall
Adassaridit Nt bo be imposed on persons occupying hold-
be prepared. - ings within the Municipality, according
to their circumstances and property, the Commissioners,
after making such inquiries as may be necessary, shall
cause to be prepared an assessment list which shall contais!}‘
the following particulars, and any others which the Commis-
sioners may think proper to include :—
(a) name of the street or road in which the holding
is situated ;
(b) number of the holding on the register ;
(¢) name of the person occupying the holding, whether
such person be assessed or exempted from
3 assessment ;
(d) description of the holding, and of the property,
+ within the Municipality, and the profession or
- business of the person assessed ;
(% amount of annual assessment ;
() amount of quarterly instalment ;
(9) if the occupier of the holding is exempted from
assessment, a note to that effect.
The tax upon persons shall be payable in quarterly instal-
ments by persons occupying holdings.
Such tax shall not be assessed or levied on any person
in respect of the occupation of any bujlding which is used
exclusively as a place of public worship, - ! =

!
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burning ground registered under section two hundred and
fifty-four.” : : ;
It will be observed that the exemption in respect of the occupation of arable
lands has been struck out hy the Amending Act. :

i\

“or in respect of the oceupation of :&ny public burial or

The holding may possibly not be situated near any street or road, and in such .

a case the omission of the particuiars required by clause (@) could not reasonably
be held to invalidate the assessment. '

“Shall be payable in quarterly instalments.” This provision imposes on
the Commissioners the duty of collecting the tax gnarterly, and they are not
justified in collecting it half-yearly. They have o¥viously no power of collecting
it half-yearly in advance as the tax-payers are only bound to pay it quar-
terly in advance. There is nothing in the Act which compels the Commissio
to maintain a staff for collecting the tax from door to door, though Q%
“is also nothing to prevent their doing so. They may require payment
their office if they are so minded. ( Ll.,gR.) .

As a place of public worship.—The feeding of Brahmins is not an act of
public worship within the meaning of section 119 of the City of Vladras Munici-'
?a;‘ A‘\Lct Ggf 1878.—Thambu - Chette Subraya Chetti v. Arundel, 1. L. R,

ad., 63.

A gomastah resided in a cutchery situated within a Municipality, in which
a tax upon persons was in foree, The zemindar, his employer, was a non-
resident. Held, that as the gomastah paid no rent, and resided in the building
solely to earry on the business of the zemindar, whose representative he was, the

indar must be considered to be the Berson oceupying the holding under
section, and to be liable for the tax. (L. R.)
| I the holding is occupied in severalty by more than one person, each of
| such persons may apparently be separately assessed under this section. For
' fax is not assessed on holdings, but on persons ocenpyinggholdings ac-
ing to their circumstances and property within the Municipality, 1t seems
bable in such a case that the total assessment must not exceed the maximum'

i, Rs. 84, :
E “ Except in the case of a joint occuPation. there cannot be two persons
| liable to be rated for the same thing.” Per Field, J., in Smith & Son v.
Lambeth, 9 Q. B. D., 585,
““ Persons occupying holdings.—To. constitute occupation in regard to rate-
ability three elements are Yy 12., PC ion, actual user, and perma-

nence. Title is immaterial if possession exists,

The following extract from the judgment of Lush, J., in R. v. 8. Pancras, 2
Q. B. D., 581, refers to all these elements :—

‘It is not easy to give an accurate and exhaustive definition of the word
‘oceupier.” Occupation includes possession as its primary element, but it also
includes something more. Legal possession does not of itself constitute an
oceupation. ' The owner of a vacant house is in possession, and may maintai
trespass against any one who invades it ; but as long as he leaves it v t, he is
not ra le for it as an occupier. If, however, he furnishes it and keeps it
ready for habitation whenever he pleases to go to it, he is an occupier, ¢h ke
may not reside in it one day in a year, On the other hand, rson,
who, without having anf title, takes actual possession of a house or a

of land, whether by leave of the owner or against his will, is the occupier
of it. Another element, however, besides actual ssion of the land,
is necessary to constitute the kind of occupation which the Act contemplates,
and that is permanence. An itinerant showman who erects a temporary -
structure for hi s, may be in exclusive possession, a m:i

his
with strict gramma ropriety be said to occupy the ground on whi

']

-

i tical
his structure is placed, gut it is clear that he is not such an occupier as the A

Statute intends,
POSSESSION.

“A who has ofily an easement, or license, or anything short of

possession of the soil is uot rateable, This is recognized in Sir Anthony Eurby's
e
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. case, in which it is specified that assessments are to be made according to

“Vidible estate. The limitation of rateability to * visible estates’ e ﬁd-_.-rv"
incorporeal hereditaments, such as easements :na  licenses in the natu

of easements, and it proceeds apparently on the ground that there can be
no occupier of property which is of such a nature that possession of it cannot .
be delivered, possession being essential to occupation,”— Rosker on Ruu:{ 88.

On this principle, a ferry-farmer could not as such be held to occupy a holdi
and therag‘ren to be rateable, unless he hud exclusive possession of plots of

" Jand used as landing places in connection with the ferry. %

Tolls per se are not rateable hereditaments, though the right to take
them may enhance the value of the occupation of land in respect of which
the tolls are taken: Reg. v. Casswell, L. R., 7 Q. B., 328, and stalls in a
market-house not fixed to the soil, l«t to persons who have the use or oceu-
pation . of them onl{ ou certain days, and between certain hours, and at
other times are excluded from the market-house, are not rateable in the
w.a of the persons to whom they are let.—Spear v. Bodmin Union, 49

o o . . %

“flo form an element of rateability, possession must/ be free from the
control of paramount occupation in a superior, and must’ also be sole and
exclusive. The original occupier may grant away something which appears
like the occupation ; but if he retains to himself a right of (a) entry on, or
(b) general control over, the property, he retans to himself a paramount
occupation and is still rateable, or rather it would be more ¢irrect to say
that, if he has made such a reservation, he has not parted with the posses-
sion, but has granted only the exclusive enjoyment of it. A grantee who
has not the right of excluding the grantor is not in rateable occupation”—
Rosher on Rating, 47. g

. On this principle it has been always held that the landlord of a I ‘ }
the rateable occupier, if he retains dominion and control over the building
as a whole. :

“As o lnd‘r is not rateable on account of the paramount occupation o
the landlord,*so one who resides in another’s house as his servant is not
ratenble. The servant has the use of the rooms, but has no occupatio
distinet from, and indeperident of, that of his master, and the occupatiom =
of a servant, as servant, is in law the occupation of the master, and the
master is the rateable occupier. In R. v. Tynemouth (12 East., 46), where it was
attempted to rate a man who resided in a lighthouse as servant of the owner,
his duty being to take care of the light, Lord Ellenborough, C. J., held, .that
the occupation was clem;l}v that of the master, by his servant, and not that of
the servant himself.”—7bid, 51, 52. A familiar case for the application of this
principle in India is the occupation of a cutcherry by a gomastah on behalf of
a non-resident zemindar.

AcruaL Usgr.

The secand essential required to constitute rateable occupation is some amount
#t lenst of actual user. al possession of itself does not amount to oceu
tion ; but legal possession plus even a slight amount of actual user does. e
case of an owner furnishing a house and keeping it ready for habitation is an
exampw this principle. ‘ . )

PERMANENCE, s

Permanence in regard to rateatile occupation refers to both time and place
*In R. v, 8t. Pancras, above veferred to, - Lush, J., said : ** As the poor rate is
not made day by day or week by week, it would be as absurd to hold that a -
person who comes into # parish with the intention to remain there a few days
or a week only, incurs a.liability to maintain the poor for the next six months
Thus, a transient, temporary holding of land is uot enough to make the holding
rateable. It must be an occupation which has in it the character of perma- "
‘nence ; a holding as a settler, not as a R *
S tion does not, however, fail inm:m merely because the user is
intermittent, nor on account of the of the uotice by which it may be

N
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88, (80) Save as is herein otherwise provided, every«
Duration of assess-  assessment of the tax upon persons shall
ment. take effect from the beginning of the year

next following that in which the notice required by section
one hundred and twelve is published, and shall be valid for
three years and until the beginning of the year next after
the date on which a new assessment of valuation may be
published, or until the assessment and valuation be revised
and amended : e : i
Provided that when this Act is extended to any place,
the first assessment may take effect from the beginning of
the quarter next following that in which the said notice

shall be published.

It follows that when the Act is first extended to any place, no tax upon per-
sons can be raised during the current quarter. For the assessment cannot take
effect until the beginning of the quarter following that in which the notice shall
be published, so that even if the notice is published directly after the Act is
extended, no tax can be raised until next quarter.

When under the former Act the Bally Municipality was formed out of a

rtion of the Howrah Municigality, it was held that no tax could be collected

uring the current quarter. For the Act containing no provision for the divi-
sion of a Municipality had to be extended to the place as if it had never been”
. in force there, and the notice referred to had therefore to he published,
&S@cmm 9 of the present Act authorises the subdivision of a M';ninipality. and

#

' therefore provides against similar difficulties in future.
89. (81) In any Municipality in which the tax on per-
Assessment of pub-  Sons is imposed, no tax shall be assessed

lic buildings.  on any person in respect of his occupation
of any holding which * contains any building ” the property
of Government, “or of a local authority,” but a rate not
exceeding seven and-a-half per centum may be assessed on
the annual value of every such holding, to be ascertained
in the manner prescribed by section one hundred and-one,
and such rate shall be payable by Government “or the Jocal
authority concerned.”

_Act XI of 1881, the Municipal Taxation Act, has reference to ‘tion of
Government property in Municipalities and will be found, post.

It is not very obvious why it has apparently always been taken for ted
in this country that Government property in Municipalities ought to be rate-
able. It is not rateable in England, where the law on the subject has been '

thus stated : — -
“ The law is primd facie presumed to be made for subjects only, and itisa
woll-rmmpr;h that the Crown is not bound by a statute unless named in it.
“The is not named in the 43 Eliz., ¢. 2, and, therefore, when property
is occupied by the Crown there is not an occupier within the statute, an’t{,

. therefore, no one who can be rated. e
“The exemption from ‘rateibility which exists when the property is in the
oecupation of the Crown includes cases when the occupation is that of the

-
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i servants of the Crown,; occupying for the purposes of the Crown. The par-
poses of the Crown ecomprise the carrying on of the Government of the
country, the administration of justice, and the discharge of such other duties
as are theoreticully the p tives of the Crown. Accordingly, it has been
held that property is not rateable when occupied for the purposes of the Royal
Army and Nuavy : or of the Post Office ; for Assize Courts, or Judge's lodgings ;
or for Prisons,”—Rosher on Rating, 75.

90. (82) Whenever any tax shall have been assessed on

Procedure if nggre- 8Ny person in respect of his occupation
gate amount of rates  of two or more holdings, and the aggre-
dasossed e P%  gat® of the amount so assessed upon him
per annum. shall exceed eighty-four rupees per annum,
such person may, within fifteen days of the publication of
the notice required by section one hundred and twelve, apply
to the Commissioners to cancel such assessment, and to sub-
stitute for the total amount of tax so assessed upon him, in
respect of the said holdings, a rate to be calculated at seven
and-a-half per centum on the annual value of such holdings ;
and the Commissioners shall, thereupon, substitute such rate ;
and, for the purpose of calculating the amount of such

+ rate, shall determine the annual value of the said holdings in
the manner preseribed by section one hundred and one.

Every rate imposed under this section shall be payable by_

the occupier of the holdings so rated.

‘W.QL (83) The Commissioners may ex;,tnpt from assess-
7 ment any person who may by them be
deemed too poor to pay the tax ; but the
nameof the occupier of every holding shall be included
in the assessment list, whether he be assessed or exempted
from assessment.

Powerof exemption.

92. (84) If any person mentioned in the assessment

Power to apply for it shall, at any time after the publica-
reduction of assess. tion thereof, have ceased to occupy any
:&‘:‘e‘:‘“““ @r- holding in respect of the occupation of

’ which he has been assessed, or, if

means and property in respect of which he has been so
assessed shall have been reduced, the Commissioners may on
his application exempt him from his assessment, or ma

revise the same ; and such exemption or revision shall take

. effect from such date as the Commissioners may direct.

The following extract bears upon this section ;—

“The Hon'ble Mahomed Yusuf smoved that the gords ‘the Commissioners
- shall,” in line 8 of section 91, be substituted for ‘the Commissioners may ' in

7
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. line 8of section 91. The section gave power to apply for a reduetion in ©
 altered circumstances, but left it optional with the Commissioners tp grant or
refuse reduction of nssessment in such cases. He contended that reduction of
assessment should be imperative where the means yand property of the assessee
had been reduced, and notice of exemption should be given where a holding has
ceased to be occupied.” . ; ! : E
“The Hon'ble Mr. Reynolds remarked* that the amendment would require
the Commissioners in these cases either to pass an order of exemption or to revise
the assessment, but the clause did not apply only to the case of a man who
ceased to. occupy Eremisea, but also to reduction of assessment. He, therefore,
could not accept the amendment. Hegnderstood the object of the amendwent.
to be that when a man had d to oceupy the Commissioners must in ‘that
case exempt; but the fact of ceasing to oceupy’ need not necessarily in every
case give an absolute right to exemption. He should, therefore, prefer to give
the Commissioners the diseretion provided in the section, The words ‘may
uenépt * ampose on the Commissioners the duty of exempting if cause be shewn.”—

(2. C., February 20th, 1884.) ¥ g

.- 93. (85) The Commissioners may, at any time after the
Power to alter as- publication of the notice - required by
: sessment. section one hundred and twelve, assess
| any person who was without authority owitted from the
assessment list, or whose liability to assessmeut has acerued
‘thereafter, and may enhance any assessment which appears
 to them to be inadequate, and to have been so made owing
= to mistake or fraud.
i Any assessment or enhancement made under tjnis section
_ shall take effectufrom the beginning of the quarter next
¥ following that in which such assessment or en ncemem

made.
s; The following extract from the Proceedings of the Council when Act W was '
~ under { jon is important as clearly showing the object and eff this
section :— :

“The Hon’ble Baboo Kristodass Pal moved the omission of the words ‘to be
| inadequate and ’in linc 8. He said that this section provided that the Com-
5;‘, missioners might, at any. time after the publication of the assessment list, assess
| any person who was without authority omitted therefrom, or whose liability to.
. assessment had accrued thereafter ; and might enhunce any assessment ﬁgim
| appeared to them to be inadequate, and to have been so made owing to mistake

or frand. He wished to be informed whether this enhancement ht be
“during the currency of the assessmont, that was (o say, within 'i!lxx?w qﬁj;

- for which the assessment was to remain undisturbed. [1The Hon’ble
‘pier said thot it was so.] Then this section would override the other sections
a8 to assessment. The ground of inadequacy was after all a very slender
ﬁnnd, and would be open to misconstruction. He submitted thit where there
o been mistake or fraud which could be proved, the assessment ought to be
~ revised ; but no ent ought to-be enhanced merely because it appeared
3 ou allowed the assessments whicz were made for three
on so slight a ground, it would open a wide loophole for

le Mr. Mpiorexphined‘ that tho“ £ thi DROVIRED. Wias -
 that the assessment was made by mistake or fraud ; mo:a? :ol’;g‘ l:; -
‘it must bave been inadegnate und have beén so made hy mistake or fraud,”—
b R w1 et - J

to be i




to cease.

{3 el

pAﬁ’fﬁﬁ:[V,] Rate. oﬁ"- Holdings. ; 3 : 8‘*1
. :

1t is clear from the above that the only cases in which 'wen_sm'enhu;:be.

disturbed before the expiration of the three years, is where there has been
mistake or fraud. :
* *94. (86) The Commffissioners may at any time substitute for
any name mentioned in the assessment list
Procedure on change  the name of any new occupier of a holding
of oceupation. ‘
and may assess the tax on such person,
and such person shall be liable to pay such assessment from
the date on which his occupation of the holding commenced.

-

*95. (87) It any holding shall become vacant in the
Assessment on va. course of the year, the assessment on
cant holdings when account of the occupation of such holding
shall cease to have effect from the first day
of the quarter next following that in which it became vacant.

Of the Rate on the Value of Holdings.

*96. (88) When it has been determined that a rate shall
Commissioners tode. € impose:d on the annual value of hold-
termine the valuation ings, the Commissioners, after making,
ot Rolings. © " such inquiries as may be necessary, sh
determine the valnation of all holdings within the Munici-
pality as hereipafter provided. :
97. (89) Save as is herein otherwisé %provided, such
Biltion of assess-  valuation shall be valid for “five” years
ment. from the date on which it first takes effect
in the Municipality, and until the beginning of the year next
after date on which a new valuation may be madey or
until the valuation be revised and amended. :

“97A. If within the period prescribed in the last pre-
ect of alteration  ceding section the percentage on the valua-
of percentage. tion of holdings at which the rate is to be
levied is altered by the Commissioners under the provisions
of section one hundred and two, the amount of the rate and
the amount of the quarterly instalments thereof payabld#
in each case shall be altered accordingly in the rating list,
but the Commissioners shall not thereby be deemed to have
made a new or revised assessment list.”

98. (90) The rate on the value of holdings s*ﬂot be
Holdings exempted  Assessed or levied on any holding which
fromtax. is used exclusively as a place of public
worship, or which is duly registered as a public burial

q’ B& . 6 ‘
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~or burning ground under section two hundred and fifty-
four. i G A i
“The Commissioners at a meetinganay, with the sanction
Exemption of ohari.  OF the Local Government, exempt from
table holdings. from assessment anyv holding used for purposes
e of public charity.” ’

““Public worship” bas been substituted for *‘ worship.” The object of the
alteration is ovvious. Under the former section, places used for the purpose of
private worship were exempted. The feeding of Wrahmins is not an act of public

- worship,—Thambu Chetti Subraya Chetti v. Arundel, I, L. R.,-7 Mad., 63.

The exemption of duly registered public burial or burning grounds is new.

It will be noticed that aralle lands; which were formeriy exempted from the
tax on persons by section 87 are not exempted from the tax on holdings under
this. section. e ordinary and obvious mference appears to be that the inten-
tion of the Act is that they should not be exempted. As, however, contradic-
tory opinions on the point have-been given on high authority, it may ve as well
‘to see what evidence exists as to the intentions of the Council-on the subject.

Before Act V of 1876 was passed, arable lands were expressly exempted urder
both Act 111 of 1864 and Act VI of 1868, Under the former Act a rate on
holdings was in force, and under the latter a tax on persons. Arable lands were
therefore at that time expressly exempted from ali Municipal taxaiion. The
following extract from the Proceedings of the Council, when the Bill of 1872
was under consiceration, will shew, however, that, by that time, there was a

_strong opinion on the part of Government that they ought to be assersed : .

“Section 45 related to the tax upon buildings (holdings?) and exempted
buildings used exclusively as places of public worship or applied svlely to chari-
table purposes.”

*“The Hon'ble Rajah Jotendro Mohun Tagore meoved the irsertion of the words
“and arable lands ’ after ‘purposes,’so as to exempt arable lands from the tax.”

< *“The Hon’ble Mr#Beaufort said that he would move as a counter-amendment
that the following words he added to the section :—* Provided that the ]
value of any arable land shall be deemed to be one-half of the annual ren
which such land may be reasonably expected to be let.”

““The Hon'ble Mr. Bernard said, it mivht be explained that lands taxed by
Municipalities were exempted from road cess under Act X of 1n7leof this
Col , and if arable lands within Municipal limits were exempted taxa-
tion under this Bill, they would escape taxation altogether. The amendment
which the Hon'ble Member in charge of the Bill had proposed would reduce the
rate on arable lands in Municipalities very nearly to what they were assessed
for road cess outside Municipalities.”

- “His Honor the President said roads outside Municipalities were to be made
by those taxed outside liy the district road cess, and inside Municipalities, #y

. Municipalities ; and it was only fair that arable lands within Municipalities, -

~which were exempted from the district road cess, should pay a tax such as the

- same lands outside Municipalities paid under the road cess,  He quite thought

grith the Hon'ble Member that it would be hard that arable lands sithin

1 icipalities should pay a tax as high as that paid by houses and shops ; and

1 ore it appeared to His Honor that the hulf-rate, which the Hon’ble Member
“in charge of the Bill had })roposed, would meet the diffivalty.”

. “The Hon'ble Rajah Jotertdro Mohun Tagore said, that after the explanation
' that bad been give would withdraw his amendment.” - L3 -
{» “The Hen’ble M ufort’s amendment was then agreed to.”—(2. C., 15th

) le of the amendment in question was accepted by the framers of
the Draft Bill which afterwards became Act V of 1876, as section 69 containe
 clavse identically the sume us M. Beaufort's umeadment, ‘Lhisclause was, ho

omitted by the Select Lommittee. The only possible conclusion w
from this omission, i3, that they were of opinion that t

¢
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be assessed at the full, and not at the half-rate. The fact having been already
recognizeds by the Draft Bill, that arable lands were assessable under its general
provisi ns referring to the tax ou holdings, it would have been obviously neces-
sary to introduce & distinct*‘rmvmon on the subject, had the Select Committes
intended to exempt them altogether. Moreover, it appears from their report,
that they had no such intention. They specify the classes of holdings which -
they have exempted from Municipal taxation, but arable lands are not among
them. :
When the Bill was considered in Council, a provision was added exempting
_arasle linds from taxation with respect to the tax on persons. No such provision
was inserted with regard to the rate on the value of holdings, and the ebvious
~inference is, that it was nog the opinion of the Council that they ought to be
exempted. Cevs y .
in the Act now in force the provisions on the subject are tuken from the
former Aect without alteration. It may be ncticed, however, that the

Bill, before it came into Council, contained a clause exempting arable and

pasture lands from the lighting-rate, though it contained no such provision
- with regard te the rate on holdings. This exemption as regards the li%bting

rate was deliberately omitted by the Council. Compare note to section 311.

The correctness of the opinion expressed in the atove note is now (1894)
generally admitted. It is noet now disputed that arable lands are liable to
the rate on holdings. By the changes made in section 87 by the Amending
Act, they are now no longer exempted from the tax on persons. As the gre-
sent section has been made applicable to the lighting-rate (section 311)
arable lands are subject to that rate also. The pravisions of this section
also apply to the water-rate (section 280); but section 279, as amended,
exempts lnnd used exclusively for purposes of agriculture from that rate.

The report of the Select Committee on the Amending Bill recognizes that
arable lands are subject to the rate on holdings :— ; »
~ % By section 3% of the Bill now presented we withdraw the exemption in
section 87 of the Act of arable lands from consideration when a personal
tax is assessed, but exempt burial and burning grounds, our object being
to muke the exemptions in the case of the rate on holdings and in that of

,t%x on persons similar.”
) ¥
%99, (91) The Commissioners, in order to prepare the
R oy b valuation list, may, whenever they think
roquit@or ascertain-  fit, by notice, require the owners or
ing antiual value. occupiers of all holdings to furnish themr
with returns of the rent or annual value thereof ; and the
Commissioners, or any person authorized by them in writing -
i that behalf, at any time between sunrise and sunset,
may enter, inspect, and measure any such holding after
having given forty-eight hours’ previous notice of their
intention to the occupier thereof : o
 “Provided that where an Assessor is appointed, such
_Astessor shall not be competent to authorize any other
* person to enter, inspect and measure any such holding.”

100. = Whoever refuses or fails to furnish anthxch re-
Penalty for defaultin  turn for the space of one week from the
 farnishing retwrt, . day on which%e shall have been required
to do so, or knowingly makes a false 8r incorrect return

¢ lighle to a fine not exceeding twenty rupees, und
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to a farther daily fine not exceeding five rupees for

eachr day during which he shall cmit to furnish®*a true
and correct return ; and whoever hinders, obstructs, or pre-
vents any Commissioner or any person appointed by the
Conmnissioners as aforesaid, from entering, or inspecting, or
measuring any such holding, shall be liable to a fine not
exceeding two hundred rupees. :

A sentence hy a court inflicting a daily fine until such time as an aceused
person shall desist from committing a coutinu®us offence, is bad in law, —
In ve S;iu_r Datt, 1 B. L, R, 0.Cr., 41;20 W. R.; 6 Cr, R, 21 W. R,
Cr. R, 31.

101. (92) The gross annual rent at which any holding

Anmual  value of Ay be reasonably expected to let, shall be
holding how to be us- deemed to be the annual value thereof,
gortained. and such value shall accordingly be deter-
mined by the Commissioner, and entered in the valuation
list :

Provided that, “ except in the Darjeeling Municipality,”

if there be on a holding any building or buildings, the

actual cost of erection of which can be ascertained or esti-
mated, the annual value of such holding shall in no case be
deemed to exceed an amount which would be equal to seven
and a half per centum on such cost, in addition to a reason-
able ground-rent for the land comprised in the holding :
Provided also, that where the actual cost so ascertained
shull exceed one lakh of rupees, the percentage on the
annual value to be levied in respect of so much of the cost
as is in excess of .one lukh of rupees shall not exceed one-
fonrth of the percentage determined by the Commissioners

ander section one hundred and two : '
Provided further, that, in estimating the annual value of

a holding under this section, the value of any machinery
that may be on such holding shall not be taken into
consideration.

.

The first paragraph is unchanged. The remainder of the section is entirely
new. ;

As regards the comstruction. to be placed upon the first paragraph, Gov-
ernment has been advised that, in a town where there are both h{,réd and
nohired houses, ‘““the annual value of unhired houses should be derived
from A cwrhon of them with the hired houses in the vicinity, making
such deductions from, or additions to, the rent of the latter as circumstances
raquire.”

““'T'his is the construction which has been put on the 6 and 7 of William
1V from which this section is taken.”

“The law does not jlistify the Commissioners in going into caleulations
and determiuing what ought to be the rent from the capital expended on

~ [Pagr .
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PART 1V.] ~ Law of Rating.

the holding; nor, on the other hand, to take into consideration the eontin-
. wency of all the houses being thrown into the market. In the one case the

Commissidners would be levying a tax not according to the actual or pre.

sumed letting value, but ofi the capital : on the other, they would levy the

rate on a hypothetical condition of things which had no ‘existence in fact.

What they should suy in connection with each holding is: ‘other things bm.l:g

as they are now, what do we, from a comparison of this unhired holding wi

such and such a hired holding, consider a reasonable rent? " (L. R.)

In Nundo Lal Bose v. The Corporation for the Town of Culentta, 1 L. R.,
11 Cale., 975, it was held that an assessment of rate upon a supposed snnual
rent caleulated on the basis of the cost of the bnildings and premises is
illegal _as being an arbitrary test which the law does not sanction. Per
Garth, C. J.—That section W4 of the Culentta Act providing what shall be
deemed to be the annual value of property must be taken as explanatory of
the other sections in which the term ‘ annmal value" is used. Per Wilson,

“J.—1It seems doubtful as to whether such a provision is of the nature of an
interpretation clause, or merely directory as containing instruction to the Com-
missioners how to proceed.

As regards the present section, there seems little room for doubt that the first
clanse, at all events, must be considered to furnish a gencral definition of annual
value, though the remaining clauses would seem to be rather of a directory
nature ; the third and fourth are olwvionsly so,

The main principles of the law of rating as stated in Rosher on Rating are os
follows : —

(1} Rating must he equol, that is to say that the method of assessment mnst be
such as to affect all occupiers (cwners in respect of the rute on holdings) fairly
and equally in proportion to the value of the p operty.

+ (2) Property must be vated * rebus sic stantibus” that is to say, (a) it must be
nesessed at the value it possesses nt the time the nssessment is made ; if it increases
or diminishes in value from time to time, there will be a corresponding increase or
diminution in the rate, for that must be always proportional to the then exis
value, and the value of the property in the past or the future is immate
Moreover, (#) the hypothetical tenant must be assumed to use the perty in
the same way as the actual oceupier, and to have the same facility for deriving

fit from it, no more and no less. In Staley v. Castleton (33 L. J. M., C., 178 ;

B. & 8., 505), Blackburn, J., said : ** The Legislature intended that the rate
should be made upon the rent which might be reasonably expected from a tenant
who took the property from year to year rbus sic stuntibus.

(3) Property must be vated at its value *‘ communibus annis,” —This principle is

wmf!ls‘mentary to that of rebus sic stantibns.

Although by the principle of rebus sic stantibus property is to be rated at its
{:resent vilue, it must be added that its present value means, not the valne shown

y the balance sheet of the particular year, but the value which, under present
circumstances, it would be worth to let ©n an average wear, or taking one year
lith another. This is the principle of communibrs anads.

(4) Property must be vated in accordance with the principle of enhanced value."—
Since the measare of the rateable value of a hereditament is the rent which it
might reasonably be expected to fetch, and since that rent would he proportional
to the benefits the tenant would derive from the occupation. it follows that any

fits which the tenant would receive in virtue of the occuyation must be taken

into consideration in making the nasessment.

It matters not that these profits are of such a nature s to be not rateable
per s, 1f they are due to the oceupation, they are to be taken into consideration
in estimating the value of the occupation. The®practical result of this is that
trade profits are indireetly brought under contribution to the rates ; when, that is,
the oceupation of somalhmg thatis rateable per se is the meritorions cause of their
existence and so far as their existence would influence the rent oltainable in the
market for the oceupation. Lord Denman, C. J., said in B. v. The Grand Junc-
tion Ry. Co., 15 L. J. M.C, 94; 4 Q B., 18:—“If the ability to carry on a
guinful trade on Jand adds to the value of the land. that value cannat be excluded
on the ground that it is referablo to the trade,” und i K. v. G. W. Ry. Co., 15
L. J. M. C., 80; 6Q. B., 179, he says that although the profits of trade carried

-
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on by the ocenpier of land upon it eaunot b2 made directly the subject of the
rate assessed in respect of such occupation, and the value of the occupation
alone is the proper subject of rating, yet in that valueis to be included whatever
at the time forms of it, whether permanently or not, and from whutever
source derived, and, therefore, of course. not the less so although derived
in any prop rtion from the fact of the trade heing so carried on upon it, Tt
must he borne in mind that trade profits, however directly arising out of the
ocenpation, cannot be directly rated ; the ratz must be upon something which is
per se rateable, but in assessing anything that is so rateable, regard moy be had
to the fact that it is enhan in value by being available for earning profits.
For instance, a railw y compuny is practically rated on profits, but it is solely in
the capacity of an occupier of lrud it is rateable st all

Now, although a railway company is practically gated on its actual profits, the
profits made by an ordinary tradesman, who conld remove to another shop next
door or in the next stroet and still make the same profits as hefore,do not affect
the a t of his ent. His profits are not due to the ocenpation of a
particulsr hereditument, but the profits of a railway company are attached
to the partienlar hereditament they occupy.

The principles of the English law of rating ns applied to Municipal assess-
ments in this conntry have been disenssed at consideratle length in The Secretary.
of State v. Madras Muwicipality, 1. L. R., 10 Mad., 88 :—

* Under section 123 of the City of Mudras Municipal Act, the gross annual
rent at which a luilding might reasonably be expected to let from month to
month or from year to vear is for the purpese of assessment to house-tax vnder
the Act, to be deemed the annnal value of such building, The Lying-in Hospital
at Madras, huilt and supported Iy Government, having been assessed by the
President of the Municipality as on a rental ¢f Rs. 1,000 a month, the

Magistrates, on appeal, reduced the assessment, finding that Rs. 7,920 per |

aunum wonld be a reasonable rent, baving regard to the letting value of the
buildings in the neighl ourhood. but. at the request of the Mumicipality, referred
the following questions to the High Court:

* Whether ( as contended by Government ) the property in questiou shoul! he’

valued and assessed on the rent which, on the property being offered in the
open market without reserve, a person desirous of securing it would have to pa ;
or whether ( ax contended by the Municipality ) it should be valued and assessed
on the highest reserve rent which an owner of the property offering it in the
open mark- t would reasonubly demand, and below which sum he would not be
willing to let :

“ Held, that the standard value was what the hypothetical tenant requiring
the huilding for nse as a hospital would be willing to pny rather than rent a less
suitable building and adapt it to his requirements at his own expense. and that
in this sense the contention of the Municipality was correct.”

As the questions involved are of very great importauce, the following extract
from the judgment in the above case is here given :— '

* The standard of vilue i+ certainly, ns observed by the Mngistrates, the value
of the property to the owner, which is to be mensured, whether he ocoupies thd
E:oport himself or lets it to a tenant, by the amount of rent per sunum it wonld

Wi to a hypothetical tenunt on the terms iaid down by the Legislature.
Having regurd to the course of deeisions under the English Statute, there are
sev matters which ought to be kept in view in fixinys the rateable value, The
standard value is the rent which the luilding would he werth to a hypothetical
tenant on the terms lnid down by the statute. The terms on which any particular
property is, in fact, let are, therefore, immaterial, und the tenancy from month
1o month or year to year is pr8scribed asthe standard by which all buildings
should. he wvalued in order that their assessments might be equal, Again, the
~ standard value is the value which the building possesses at the time the nssess-

ment is made: hence, the value of the property in the past or future is
immnterinl. The present value is not the value of any exceptional year, but
the value which, under present circumstances, the building would be worth to
let in an average year or taking one year with snother. either exceptional
repnirs nor exceptional proéits made in a particular year are to he considered,
JIuletting s building from yeaf to yeur, the rent would ordinarily bo regulated

[PanT 1v.
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by two matters, as ohserved by Blackburn, J., in The Queen v. London and North-
Pestern Bgitway Co., T, R, Q. B, 134, on the one hand by the benefit which the
tenant could be likely to derive from the occupation, hecause he would not give
more ; on the other hand, by the uature of the property, such as local situation
or the number of persons there are who coald supply him with an equally eligible
building and be willing to let it to him ; for while he would not be willing to give
more than he expects to gain by the occupation, he would not give even that if
he could get a similiar building at a lower price. Further, in rating pro-
perty, it must genernlly be assumed that the hypothetical tenant would be
i the same position, and use the building in the same way as the party
rated, for the obiject is to ascertain its intrinsic value to the owner in its
resent condition. In The Quesn v. The Sehool Bowrd for London, 55 L.
= B. D, 53, it was cofftended, duter alia, for the respondent before a
Divisional Court of (ueen’s Bench, that the rent which the School Board
might be supposed to be willing to give for the school premises if the Bowrd
were in the market anxious fo rent premises suitalle for use as a school,
was a fair test of rateable value. On the other hand, it was urged for the
appellant : 1st, that the School Board owning the premises should not be
sup d to be in the market anxious to reat premises, but should lhe
excluded from the number of hypothetical tenants who might be supposed
to be willing to reut the school premises; and, 2ndly, that the only true
indication of rateable value was the rent for which the premises could in
their present condition be let to a hypothetieal tenant from year to year,
su]p}ming they were not used for Board Schools but were applied to wny
other use or purpose for which they could re made available for a tenant.
The respondent’s contention was aliowed, and the appellant’s objections
over-ruled. Cave,J., said: * When yon want to find what a hypothetical

* tenant will give, you must not take a man who does not want the premises

for the purpose for which they were built, but wants to use them for some
other purpose, unless you eun first show that they cannot be let for the
purpose for which they were built. If they cannot be let for the purpose for
which they were built, then, no doubt, you may go and see what you ean do
with them for some other purpose, and the best subsidiary purpose you
could put them to. But ns long as they can be let for the purpose for
which they were luilt, it seems to be idle to say well, if this man were not
occuﬁing them, they could not be let to anybody else.’

““The Court of Appenl confirmed the decision (the cese is not yet
reported). Lord Esher, M. R., observed: ‘In this case there was no
tenant, as the Board were owners and occupiers. All possible tenants
must be looked at. In estimating the rent, no tenant was excluded, and
the actual occupier might be included and the owner, if he was the ocenpier,
as to whom it might be cousidered what rent he might be reasonably
expected to l}my. The School Board might be tenants, and therefore the
rent they would be willing to pay might be considered, ’

“Lord Justice Brown says: ‘The test of rateable value was the  rent

which the premises might reasonably be expected to let to a tenant.
In estimating that, in the predent case, the rent for which the premises
might be reasonably exrected to be let to the Board themselves may be
considered, for how could the only body likely to require the premises be
excluded from the estimate, that is, why should the only body likely to
require or use the premises be excluded from the estimate of rent payable 17

** Having . these principles in view, we are of opinion that the Lying-in-
Hospital should not le valued at the rent which it would fetch if it were
offered in_the &osen market without reserve.® Admittedly there is but one
building in Madras npmll{ eligible for use as a Lying-in-Hospital, and
it is ocenpied by the owner. If the owner, the only person likely to require
the premises, were excluded from the market, then the hypothetical tenant
would tuke advantagc of the absence of demand for it and pay no more
than those who require it for use other than as a hospital would choose to
pay. No pmdan_t landlord, who is aware of the fact that .only one person
n_gum the Imilding for use as a hospital, would offer it in the open market
without reserve.” (e
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~ ““Nor can any reserve rent which the landlord may arbitrarily demand, he
taken to represent the standard value, If such demand is far in excess of the
y conveni or benefit which the hypothetical tenant can expeet to:
erive from the occupation, the tenant would prefer to rent less suitable
buildings and adapt them to his requirements, though at some expense, or
to forevo the special convenience if it is not indispensable,”

The proviso that the annuval value shall in no case be deemed to exceed 7}
per cent. on the cost of erection- merely lays down a maximum. The gross
annual rent which the hypothetical tenant might be presumed to pay is the
annual value. Should such gross annual rent exceed 74 per cent. on the cost
of construction, then the proviso in question limits the annual value. If the
gross anvual rent payable by the hypothetical tenant fall below 74 per cent
on the cost of construction, the proviso of durse has no application. It
obviously confers on the Commissioner no power of always estimating the
annual value as high as 74 per cent. on the cost of construction. The mean-
ing of the section is that the annual value, for the purpose of rating, shall
be either the rent payable by the hypothetical tenant, or 7} per cent. on the
cost of truction, whichever s less.

The Darjeeling Municipality has been excepted from the proviso in ques-
tion on account of the heavy expenses of that Municipality, and of the fact
that while rents are very high there, the cost of the construction is often low.

102. (93) Subject to the provisions of section eighty-five
Determination of rate the Commissioners, at a meeting to be
of tax on holdings. ~ held before the close of the year mext
preceding the year to which the rate will apply, shall deter-
mine the percentage on the valuation of holdings at which
the rate shall be levied, and the percentage so fixed shall
remain in force until the order of the Commissioners deter-
mining such percentage shall be rescinded, and until the
Commissioners at a meeting shall determine some other
percentage on the valuation of holdings at which the rate
will be levied from the beginning of the next year :

Provided that when this Act is first extended to any
place, the first raie may be levied from the beginning of the
quarter next after that in which the percentage has been
fixed by the Commissioners at a meeting.

1t follows that when the Act is first extended to any place no such rate ;:an e
levied during the quarter then current, Compare notes to sections 9 and 88,

*103. (94) As soon as possible after the percentage at
Preparation of valua- Which the rate is to be levied for the
Jtion and rating list.  pext year shall have been determined
under the last preceding section, the Commissioners shall
cause to be prepared a valuation and rating list, which
shall contain the following particulars, and any others
which the Commissioners may think proper to include :—

- (a) name of the street or road in which the holding

" is sitnated ;
(b) number of tue holding on the register ; -



PART 1V.] Valuation ﬁ R‘afg‘;llist. :

(¢) description of the holding ;
- (d)* annual value of the holding ;
(¢) name of owner ;
(/) amount of rate payable for the year ;
(¢) amount of quarterly instalment ;
(4) if the holding is exempted from assessment, a note
to that effect.
The rate upon holdings shall be payable in quarterly
instalments by the owrler of the holding.

s

It is obvious that tbe information required by clause (a) cannot always be
forthcoming in Mofussil Municipalities, as the holding will often not be
situated anywhere near a street or road. In such cases the law will be
complied with if the remaining particulars are recorded.

Compare section 358, by which no assessment or rating shall be invalid for
error or defect of form.

The tax being payable quarterly, it is olwviously the duty of the Commission-
ers to take proper measures for having it paid quarterly, and they are not
justified in collecting it half-yearly. Half-yearly collections in advance are
illegal, as the rate-payers are only bound to pay quarterly in advance. The
Comnm:issioners are not bound by the Act to collect the tax from door to door,
but there is nothing in it which prevents their doing so. (L. R.)

104. (95) If any house belongs to one owner, and the land
on which it stands and any adjacent land

_ulzgwf e o oss  which is usually occupied therewith, be-
solidated tax for house Jongs to another, the Commissioners may
:&ig:"d on which it ¢ylue such house and land together, and

maygimpose thereon one consolidated rate.

The total amount of the rates shall be payable by the

owner of the house, who shall thereafter be entitled to dedaet:
from the rent which he pays for the land such proportion of
the rate so paid by him as is equal to the proportion which
such rent bears to the annual value of the holding.

If the owner of the house and the owner of the land do
not agree in respect of the proportion of the rate so de-
ducted by the owner of the house, the Commissioners shall,
on the application of either party, make an award declaring
the amount payable by each, and such award shall be final.

*105. (96) If the sum due from the owner of any
b ko holding remains unpaid after the notice
on-

resident owner may he  ©f demand has been duly sert.fed., and

:eoo::;e%f!(‘iomtotécu i- such owner be not resident within the
T u . . .

him from his rent, ©  Municipality. or the place of abode of

‘ such owner be unknawn, the same may

be recovered from the occupier for the time being of such

o4
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lolding, who may deduct, from the next and following
- payments of his rent, the amount which may be so paid by
or recovered from him :
Provided that no arrear of rate, which has remainea due
from the owner of any holding for more than one year, shall
be so recovered from the occupier thereof.

*106. (97) Whenever from the circumstances of the

Power of Commis. €252 the levy of the rate on any holdi_hg
sioners in cases of ex- in the Municipality would be productive
cessive hardship. of excessive hardship to the person liable
to pay the same, the Commissioners at a meefing may reduce
the amount payable on account of such holding, or may

. remit the same.

The ‘excessive hardship’ here referred to must he caused by actunal indigence.
The words cannot reasonably be held to apply to the case of any person who
can, without difficulty, afford to pay the rate.

*107. (98) If the valne of any holding shall be dimi-

Application for re-  nished from any cause beyond the control
duction of assessment. o the owner thereof, the owner thereof’
may apply for reduction of the valuation of the same.

108. (99) The Commissioners may, at any time after

Power to revise the publication of the notice required by
valuation and assess- section one hundred and twelve, value
e and rate any hold#ig which was, without
authority, omitted from the valuation and rating list, or
which has become liable to valuation and rating after the
publication thereof ; and may enhance the valuation and
rating of any holding which may appear to have been in-
sufficiently valued or rated through mistake, oversight, or
fraud ; and may re-value and re-assess any holding the value
of which has beén increased by additions or alterations to
any building thereon.

Any rate imposed or enhancement made under this sec-
tion shall take effect from the beginning of the quarter next
following that in which the rate shall be imposed or
enhancement made. :

The note to section 93 may be taken into consideration with reference
- to this section. The only case in wluch, the Commissioners can enhance an
| insufficient valuation during the time of its currency is where there has been
_ mistake, oversight, or fraud. Where the value of a f:olding has been increased
by building on it, they may at any time re-value and re-assess it. Where a
" holding has been omittdl from the list without authority, they may at any
time value and assess it, R

"
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