; PART VI.]

. VO g et i §
A s f i i By e ;
of Commimioners, .~ “242A. (1) Any person aggrieved—

(a) by the prohibition by the Commissioners under
section two hundred and thirty-seven of the
erection or re-erection of a house, not being a
hut, or ;

(b) by a notice from the CJommissioners under section
two hundred and thirty-eight or sub-section (3)

. of section two hundred and forty-one requiring
the alteration or demolition of a building, or

(¢) by any order made by the Commissioners under the
powers conferred upon them by section two
hundred and forty-two, may appeal within thirty
days from the date of such prohibition, notice or
order, to the Commissioners, and every such
appeal shall be heard and determined by not less
than three Commissioners, who shall be appoint-
ed in that behalf by the Commissioners at a
meeting, and no such prohibition, notice or order
shall be liable to be called in question otherwise

y than by such appeal.

(2) The appellate authority may, for sufficient cause,
extend the period allowed by sub-section (1) of this section
for appeal.

(8) The order of the appellate authority confirming,
settinﬂ{ aside or modifying the prohibition, notice or order
appealed from shall be final : :

Provided that the prohibition, notice or order shall
not be modified or set aside until the appellant and the
1?ommi@sioners have had reasonable opportunity of being
. heard.”

243. (261) 1t shall not be lawful for any person to erect

SR WAL YR hut, or any range or block of hats or
to beunder the control  sheds, or to add any hut or shed to any
of the Commissioners. _pange or bloek already existing, or to
enlarge any existing hut, without “one month’s ™ previous
notice to the Commissioners ; and the Commissioners may
require such huts or sheds to be built so that they may stand
in re‘gular lines, with a free passage or way in front of *each
line™ and between * every two lines ” of such width as they

%
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may think proper for ventilation and to facilitate scavenger-
ing and with such number of privies and with such.means of
drainage, as to them may seem necessary, and at such a
level as will admit of such drainage, and with a plinth at
least two feet above the level of the nearest street.

A breach of the provisions of this section is punishable under section 267.
For note on the meaning of the word ‘‘ hut,” see section 245.

The provisions of sections 175—184 apply to any requisition issued by the
Commissioners under this rection,

*244. (262) If any such huts or sheds be built without

Power to direct re. S1VINZ such notice to the Commissioners,
moval of huts built or otherwise than as required by the
Spviont notice, Commissioners, the Commissioners may
require the owners of the land on which such huts and sheds-
are built, and the occupiers of such huts and sheds, to take
down and remove the same within one month, or to effect
such alterations as they may deem necessary.

Disobedience to a requisition issued under this section 1s punishable under
section 267. The Commissioners may also proceed under section 18(), and
remove the huts or sheds themselves, recovering the costs from the persons

upon whom the requisition may have been served. The provisions of sections
175—184 are applicable to any requisition issued under this section.

Of Sanitary Measures with regard to Blocks of Huts.

*245. (264) Whenever the (Commissioners at a meeting

Power of Commis. are satisfied, from inspection, or by report
sioners asto inspection  Of competent persons, that any existing
e b block of huts within the Municipality is,
by reason of the manner in which the huts are constructed
or crowded together, or of the want of drainage and ihe
impracticability of scavengering, attended with risk of
disease to the inhabitants or the neighbovrbood, they may
cause the locality to be inspected by two Medical Officers,
who shall make a report in writing on the sanitary condition
of the said block of huts ; and shall specify, if necessary, in
the said report, the huts which should be removed, the roads,
drains, and sewers which should be constructed, and the
low lands which should be filled up, with a view to the
removal of the said risk of disease.

In an unrogorwd case—Golbind Lall Seal and others v. The Howrah Muni-
cipelity, decided on the 16th Janunary 1884—Mr. Justice 0'Kinealy made the
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following remuarks with regard to the interpretation to be placed on this
section :— : .

“The question in this case appears to me to be simp]ya.a:t:stionof con-
struction,—that is. to say, the constraction to be put upon the report sub-
mitted by two Medical cers to the Corporation authorities under section
264 of the Municipal Act. . . . When the Commissioners at a meeting are satis-
fied of a certain state of facts, they may cause the locality {o be inspected by
two Medical Officers, who shall make a report in writing on the huts, B::drsins
and roads and sewers, which are to be constructed with a view to the removal of
the risk of disease. By the words ‘risk of disease ’ is meant the risk of disease
referred to in the previous part of the section. In order then that the
tion could proceed to exercise the very summary power given to them by the
Act, it seems to me that it was absolutely necessary that the medical certificate
should cover what purported to have been done under the Act.

“ Now, on turning to the medical certificate, we find nothing of the kind.
1t runs as follows : * We, the undersigned Medical Officers, have the honor to
report that, at the request of the Municipal Commissioners, we have carefully
inspected the blocks of huts situated within the lecalities specified below, and
we are of opinion that the huts are so crowded together and so irregularly
situated that there is risk of disease to the inhabitants, and there are no
means for effectually scavengering the localities, and there is a want of drai =
We have specified below, in detail, what improvements we consider to
necessary in the way of making roads and drains and removing huts.! The
crowding of huts is a matter which gives jurisdiction to the Commissioners under
section 264. Irregular building does not. So, looking at the certificate, we
must read it to be that, so far as the huts are crowded together, there is risk of
disease. Further than this we cannot go, for it certainly does not state that
insufficiency of scavengering of the want of drainage is attended with any risk
whatever. The order cannot go beyond the certificate, I think, therefore,
that so much of the order as refers to the crowding of the huts and the removal
of them is good, while the latter portion, which refers to the insufficiency of
scavengering and want of drainage, is bad.”

The question has been raised as to the meaning of the word 4ut. The term
is defined in Webster's Dictionary as * a small house, hovel or cabin ; a mean
lodge or dwelling ; a cottage. It is particulurly applied to log houses erected
for troops in winter."” There can be no doubt that the term is not intended, in
the present Act, to refer to pucea houses however small, but merely to the
ordinnry mud or bamboo and mat habitations of the poorer classes. Tt has been
held that it does not include a structure with kuteha-pucea walls,

A suit was instituted by one Okhil Chunder Dhang of Bajulparah, in the
Moonsif's Court, to restrain the Commissioners from carrying out bustee
improvements on a piece of land which he alleged was in his mowrosee tenancy,
on the grounds that the structure ordered to be removed was not a hut, becanse
it had Eutcha-puca walls. The case was decreed in favour of the plaintiff.
As the }:noinl: involved was a \'or¥ important one, and as the judgment of the
MoBnsi arpenre(l to be doubiful, an appeal was filed in the Court of the Judge
of Hoogh ."-—-R;{m’( of the Howerah ﬁuu’ripﬂﬁtu Jor 1882.83, On appeal the
judgment of the Moonsif was upheld by the Judge.

T e R T

246. (265) On receipt of the said report, the Commission-
On racsiptaf re ers at a meeting may require the owners
Commissioners may O occupiers of the Quts, or at the option
e 5 A be ~ of the Commissioners, the owner of the
y land on which such hats are built, to carry

out and execute, within a reasonable time, to be fixed by the
Commissioners for such purpose, all or any of the works
specified in the aforesaid report or any portion thereof
respectively, and if such owner, owners, or occupiers shall

"
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il to comply with such 'requisitiiﬁr, the Clommissioners
- themslves may execute all or any of sach works, »

The provisions of sections 175—184 are ap'plicable to any requisition made
under this section, X

*247. (266) The Commissioners at a meeting may order
Expenses may bo re- that any expenses payable in respect of
covered by instal- any work done by them in consequence
ments or remitted in  of the failure of the owners or occupiers
s to execute such work when required to do

so under the last preceding section, shall be recovered by
instalments from the person liable to pay the same: or if
it should appear to them that the said person is unable by a
§ reason of poverty to pay the same, may order the same,
~or any portion thereof, to be paid out of the Municipal

Fund.

*248. (267) If any of the said huts be pulled down, the
Commissioners shall cause the materials
of each hut to be sold separately, if such
sale can be effected, and the proceeds shall be paid to the
wner of the hut, or, if the owner be unknown or the title

isputed, shall be held in deposit by the Commissioners,
until the person interested therein shall obtain the order of
a Civil Court of competent jurisdiction for the payment of
the same.

S&le of huts.

Of the Regulation of the Sale of Food,.Drink, and Drugs.

*249. (271) Every owner, or occupier, or farmer, of
Markets, slaughter- any place for the sale of meat, poultwmy,
houses, &c., to be pro-  fish or vegetables, or of any slaughter-
<o S house, within the limits of a Mnnigipali-
ty, shall cause such drains to be made therein as shall be
wconsidered sufficient by the Commissioners, and (if required
so to do by the Commissioners) shall cause all the floors
and drains to be paved with stone or burnt brick, and shall
also cause a supply of water to be provided, sufficient for
keeping such place or slaughter-house in a clean and whole-
. some siate. 2

Non-compliance with the orders issued by the Commissioners under this
section is punishable under section 268, -

.I ¥
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* 250. (273) Any Magistrate, on the application of the
Sale of unwhalesome  Commissioners or any of their officers

food: or drink, setting forth that there is just cause to
believe that any article which has been rendered or has
become noxious or unfit for use as food or drink for man
is in the possession of any person for the purpose of
being sold, or offered or exposed for sale, within the limits
of a Municipality, as food or drink for man, may grant a
warrant to enter upon the premises of such person, and to
search for and seize such article.

And if it appear to the said Magistrate that the same
is noxious or unfit for such use, he shall order it to he
forfeited and disposed of in such way as to him shall seem
proper.

A written application to a Magistrate by a Municipal Officer is exempted
from stamp-duty—Act VII of 1870, section ]%, clause (18). L 3

251. “No person shall sell to the prejudice of the pur-

T L chaser any article of food which is &(])t
qaropibition of the  of the nature, substance or quality of the
not of the proper article demanded by such purchaser under
| substance or 4 penalty not exceeding oner hundre{}f

rupees : Provided that an offence shall
not be deemed to be committed under this section in the
following ecases, that is to say—

(1) Where any matter or ingredient not injurious to
health has been added to the food, because the same is
required for the production or preparation thereof as an
article of commerce, in a state fit for carriage or consump-
tion, and not fraudulently to increase the bulk, weight or
mésure of the food, or conceal the inferior quality thereof :

(2) Where the food is unavoidably mixed with some ex-
traneous Mmatter in the process of collection or preparation.

The term *food’ shall include every article used for food
or drink by man other than drugs or water. ;

In any prosecution under this section, it shall be no
defence to allege that the purchaser, having bought only
for analysis, was not prejudiced by the sale.” i

: “A. No proceedings shall be institu-
haﬁ‘?‘mm?g‘; ted under t{]e last preceding section
the Commissioners,  Without the order or consent of the

Commissioners,” o
¥

Ao
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~ “B. The Commissioners, or any person authorised by
' them in that behalf, may, at all reason-
 Powst' of Ooimuiy, ; able- 4imes enter into and inspect any
?&ﬁ"ﬁ:ﬁ:{;’:ﬁog market, building, shop, stall or place
&c., and to seize un-  msed for the sale or storage of articles
;,T,‘:,‘d“’;;‘:‘m?_‘°‘“ ®*  intended for food, or as a slanghter-house,
: and may examine any such articles which
may be therein, and if, upon examination, such articles, or
~ any of them, appear to be unfit for food, may seize the same.”
“(C. Upon the seizure of any article of food under the
Power todestroy un- ~ 1ast preceding section, the same may,
wholesome articles.  if the owner or the person in whose
possession the same is found consents, be forthwith de-
& stroyed or so disposed of as to prevent it being used as
food, but if the owner of the person in whose posses-
sion the same is found do not consent, then, if it appear
to a Magistrate upon sufficient evidence that the same
is unfit for food, he shall order the same to be destroyed
or so disposed of as to prevent it being used as food, and
" impose a penalty not exceeding one hundred rupees
upon the owner or person in whose possession the same was
found, such person not being merely a carrier or bailee
thereof.”
“D., If the Commissioners, or any person authorized by
M sdeiog o them in that behalf, shall a'pply to
sell any articleto Com-  purchase any article of food exposed to
missioners liable to  sale, and shall tender the price for a
i quantity not more than shall be reason-
ably requisite for the purpose of analysis, and the person
exposing the same for sale shall refuse to sell the same, such
person shall be liable to a penalty not exceeding fifty rupeeg,”
The origiml section has been altered, and the additional sections A, B, C
and D added by B. C. Act 111 of 1886. L
Selling, or exposing for sale, any food or drink, knowi the'ame tc be
noxious, is an offence punishable under section 273, Indian Penal Code, with
i us imprisonment for six months, and fine of Rs, 1,000,
Adulterating food or drink intended for sale, so as to render it noxious is
punishable to the same extent under section 272, Indian Penal Code.
252. No shop or place shall be kept for the retail sale
Registry of shops of drugs recognised _by the Br.itish
for sale of European Pharmacopeia, not being also articles
drugs, - of ordinary domestic consumption, unless
the same shall have been registered in the Office of the

Commissioners. Any keeper of such shop or place failing
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to register the sa
shall come into force, or within two months from the
date of the establishment of such place, shall be liable to
a fine not exceeding one hundred rupees. The Commis-
sioners shall, upon registration, grant the keeper of such
shop or place a license which he shall be bound to display
in some conspicuous part of his premises. :
No person shall compound, mix, prepare, dispense, or sell

“within' two months after this section

Roiina B & ik

Certificated dispen- any drug in any such registered shop or

sers. place unless he be duly certified as a fit
person to be entrusted with such duties under rules made
for that purpose by the Local Government :

Provided that the provisions contained in the second claunse
of this section shall not come into operation until after the
expiration of a period of six months from the publication of
a notification to that effect in the Caleutta Gazette by the
Local Government.

Nothing in this section contained shall be construed to
apply to the sale of drugs used by practitioners of indigenous
medicines, whether recognized by the British Pharmac&ei’a
or not, when such drugs are not sold in a shop or place
where medicines recognized by such Pharmacopeeia are dis-
pensed upon prescription. ¥

This section is taken verbatim from the Caleutta Municipal Consolidation Act
Amendment Act, 1881, section 23. Using such a shop or place without its being
registered is an offence punishable under section 275. Breach of the provisions
of the second clause with regard to the compounding, ete., of drugs is punish-

able under section 276,
For rules preseribed under this section see Appendix.

253. The Commissioners, or any person authorized by
them in that behalf, may, at all reason-
able times, enter into and inspect any
place kept for the sale of drugs, or in which drugs are sold,
and if they have reason to suspect that any drug in the said
place is adulterated, or by reason of age or the effect of
climate has become inert or unwholesome, or has otherwise
become deteriorated in such a manper as to lessen its
efficacy, to change its operation, or to render it noxious,
may remove the same on giving a receipt therefor, specify-
ing the nature and quantity of the drug removed, and its,
approximate value ; and if it appear to a Magistrate that
the said drug removed as aforesaid is adulterated or has
become inert, unwholesome, or deteriorated as aforesaid, he

e
-

zmpection‘ of drugs.
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~ may order the same to be destroyed,
~as to him may seem fit. e | .
- If it shall appear to the said Magistrate that the drug
Compensation if drug 80 removed is not adulterated or has
be not adulterated. ot hecome inert, unwholesome, or dete-

riorated as aforesaid, the person from whose shop or place

it has been taken shall be entitled to have it restored to him,
and it shall be in the discretion of the said Magistrate to
,* 5 " .
award him such compensation as he may think proper, not
exceeding the actual loss which has been sustained.
If the drug removed as aforesaid is not brought before a

Magistrate, it shall be restored to the person from whose .

shop or place it was taken, and such person shall be entitled
§ to compensation for any actual loss which he may have
sustained by the removal of the said drug.

Mhis is also taken from the Calcuvta Municipal Consolidation Aet Amend-
ment Act, 1881. section 24. The last para, is taken rerbatim from seetion 277
of Act V of 1876,

Adulterating drugs intended for sale is punishable under section 274, Indian
Penal Code, with six months’ imprisonment, and fine of Rs, 1,000, Selling, or
ex 'n‘f such adulterated drugs for sale, is similarly punishable under section
27h i

ian Penal Code.
Under section 521, Criminal Procedure Code, the Court can order the de-

struction of the drugs in addition to any punishment inflicted.

% Of Burial and Burning-Grounds.

254. (278) Within three months from the date on which

istration of ex- this and the nine next succeeding sections
isting burialand burn-  may come into force as provided in
K graiads. section two hundred and twenty-two,
every place which is used as a burial or burning-ground for
corpses shall be registered as such by the owner thereof in
the office of the Commissioners, but no fee shall be charged
for such registry. .

The object of the section is to obtain a correct record of the burial :;nd
burning-grounds actually in use, and all such must be registered gwithout

charge during the period specified,
255. (279) No burial or burning-ground, whether public

%so disposed of

o0

or private, shall be made or formed, or

NS Ofbgg.“i:;‘f having lapsed into disuse shall be again
place henceforth to be  used as such, otherwise, thanawith the

used without leave of  pepmission of the (‘ommissioners, or

i o o under the authority of the Local Govern-
ment.

It has been held that the Commissioners have no poweryto levy fees npon inter-
‘mentsor eremations in new burial or burning-groundssanctioned wnder the section,
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The only case in which-'-Qi are justified in levying such fees is, where they
have themselves provided, out of the Municipal Fund, fitting places to be nsed as
burial or burting-grounds according to the Erovmions of section 259. (L. R.)

No burial or burning-ground . . . . shall be made or formed. _plainly
refers to new grounds which might be made or formed after these sections come
into force. If made or formed with the Permiasion of the Commissioners, such
grounds must (having regard to sections 257 and 274) be registered.

,;].

Hoving lapsed into disuse. The question has been raised as to whether these

words refer t grounds which have been registered under the preceding section,
and then fallen into disuse, or to grounds which had fallen into disuse
the extension of these sections, In all probability the latter case is referred to.
1f the Commissioners permit disused grounds to be re-opened, registration of
such grounds is obviously necessary with reference to sections 257 and 274,

By sectioft 20A the powers and functions of the Local Government under this
section may be delegated to Commissioners of Divisions.

256. (280) If it shall appear to the Commissioners at

Commissionors may ' meeting that any public or private
order certain burial or  burial or burning-ground is dangerous
burning-groundsto be  to health or offensive to the tax- yers
closed. s 4 o B
» or to the inhabitants of the neighbour-
. hood, and also that a suitable place for interment or burn-
ing, as the case may be, exists within a convenient distance
and is open and available to the inhabitants of the Muni-
cipality, the Commissioners shall give public notice of their
intention to close such burial or burning-ground, and shall
consider -any objections which may be preferred within
fifteen days of the publication of such notice ; after con-
" #idering such objections they may, by notification to be
affixed on some conspicuous part of the ground, appoint a
time, not being less than two months, for the closing of
such burial or burning-ground.

If any building is attached to, and used in connection
with, a burning-ground closed under this section, the (lom-
missioners shall, if the owner of such building make an
application to tl'lem -iu that behalf, take over the same on
payment of a fair price therefor.

" Under the corresponding section, the sanction of the Commissioner of the
Pivision was required, before the issue of the notification in question.

Semble that the objections should be considered at a meeting. Cf. Muiiei-
pality of Poona v. Molanlal, T. L. R., 9 Bom., 51.

“256A. When notice is given of ‘the intention to close
Private burial-places  any burial-ground under the last preced-
may be excepted.  ing section, private burial-places in such

burial-grounds may be excepted from the notice, subject to -

such conditions as the Commissioners at a meeting may

impose in this belalf : - : S

\id %
\ A 3 . \
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Provided that the limits of such bur&iﬂ-piaces are defined,
and that they shall only be used for the burial of members
of the family of the owners thereof.”

“256B. Any person aggrieved by any order made by the

B ST R S Commissioners under the powers confer-
under sections 256and  red upon them by the two last preceding
2564, ' sections, may appeal to the Nﬁlgistrate,
whose decision shall be final.”

“The Magistrate " is defined in section 6, clause 8.

257. (281) After the expiration of the three months

Plohdiition 40 bury m‘entl.one.d in section two hundrefl and
or burn in unregister- fifty-four, no corpse shall be buried or
ed ground. burnt otherwise than in a place which is
borne on the register of the Commissioners as an open burial
or burning-ground ; but the Commissioners may grant special
permission for a corpse to be buried or burnt elsewhere.

A breach of the provisions of this section is an offence punishable under

section 274. : 2
The words ‘‘speciai permission for a corpse” clearly show that a separfate’

special permission must be given for every such corpse, and that tne Commis-
sioners have no power to grant a general permission to any person, or to the
public generally, to bury or burn in an unregistered ground,
258. After the expiration of not less than twenty-four
hours from the death of any person, the
Commissioners may 1 P - p - i
et 6 ~bo Commissioners may cause the corpse of
purnt or buried ac- such person to be burnt or buried, and
cordingtothereliglon®  the expenses thereby incurred shall be
recoverable as a debt due from the estate
of such person. In every such case, the corpse shall be
disposed of, so far as may be possible, in a manner consistent
with the religious tenets of the deceased.

No. 532 T.—M. of the 12t* May 1884, in the Municipal Department, orgem
that the following clause should be added to Rule 8 of the ‘“ Rules for report-
ing, transmitting, and disposing of intestate moveable property : "—

“The bond fide expenses incurred by a Municipality on _aecount of the cost
of the burial or cremation of the corpses of persons dying intestate within
Municipal limits, should also be included in Form III, and should be paid at
once from the estate of the deceased to the Vice-Chairman of the Municipality,
on his presenting a duly receipted bill for the amount to the Judge.

259. (283) The Commissioners at a meeting may, from
e time to time, out of the Municipal Fund,
Pmcf,'s;” m’;:"wmb{ with the sanction of the Local Govern-
SPodon i b . B provide fitting places to be used
i s ‘as burial or burning-grounds, and may
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i T .
impose a fee not exceeding two rupees in respect of every
. . 5 4 . .

corpse bunied or burnt within such burial or burning-ground.

By section 29A the powers and functious of the Local GGovernment under this
section may be delegated to Commissioners of Divisions, ;

*260. (284) The Commissioners at a meeting may, from

Commissioners may  time to time, out of the anmpal.Fund,'
provide for burial of provide for the burial and burning of
paupersfree of charge.  panpers free of charge within the limits
of the Municipality.

. 260A. (1) The (‘fommissioners may, from time to time,

Power to license Srant licenses to persons applying for the
fuel shops at burning-  same, for the sale at burning-grounds of
grounds, fuel and other articles used for the cre-
mation of dead bodies, and in case any such license shall be
granted shall, at a meeting, prescribe a scale of rates for
the sale of such articles ; and any person not so licensed,
who shall, within three hundred yards of any such burning-

round, sell or offer for sale any such fuel or other articles,

~ shall be liable to a fine not exceeding fifty rupees.

(2) The Commissioners may, on good and sufficient cause,
revoke or-withdraw any such license they may think fit, and
any person to whom any such license is granted, who shall
charge for the sale of any such article any higher rate than
the rate fixed for such article in such scale, shall, at the discre-
tion of Conimissioners, be liable to have his license cancelled,
and shall be liable also to a fine not exceeding ten rupees,”

““ At the instance of the Commissioners of South Barrackpore, we have
introduced by section 69 of the Bill a new section (260A), giving the Mupicipal
Commissiopers power to grant licenses to persons for the sale of fuel and other
necessaries at cremation grounds and to prescribe a rate for the sale of such
articles.”—Final Report of Select Qommitice on Amending Bill, -

6f certain Offensive and Dangerous Trades or Occupations.

" 261. (285) Within such local limits as may be fixed by

Certain  offensive the Commissioners at a meeting, no place
:‘;2 gowgt::t: J-’?S’SS shall be used without a license from the
within limits to bleﬁx ‘Commissioners, Whlg]l shall be renewable

Z;l‘ by the (zommlmop annually, for any of the following pur-

o poses, namely-— :
melting tallow ; -
boiling offal or blood ;

~skinning or disembowelling animals : - - .
as a soap-house, eil-boiling-house, dyeing-housé ; - - .=~ "

0, BMM , 11 :
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!

as a tannei'y, slaughter-house, or kiln for making bricks,
pottery, tiles, or lime ; :

as a manufactory or place of business from which offen-
sive or unwholesome smells may arise ; -

as a yard or depét for trade in hay, straw, wood, thatch-
ing grass, jute, or other dangerously inflammable material ;

as a store-house for kerosine, petroleum, naphtha, or any
inflammable oil or spirit ;

as a shop for the sale of meat ;

“as a place for the storage of rags or bones or both ;”

or as a lodging house or a serai.

Such license shall not be withheld unless the Commis-
sioners have reason to believe that the business which it is
intended to establish or maintain would be offensive or
‘dangerous to persons residing in or frequenting the imme-
diate neighbourhood.

“The Commissioners at a meeting may, in accordance
with a scale of fees to be approved by the Commissioner
of the Division, levy a fee in respect of any such license and
the renewal thereof, and may impose such conditions upon
the grant of any such license as they may think necessary.”

It wounld seem that this section does not apply to cases where the premises
are only temporarily used for the purposes specitied, for private convenience
and not in the way of business or trade. There is a High Court ruling with

to section 77, Act IIl of 1864 (B. C.), which appears to be in point,
as no distinction can be drawn between the two sections in this respect. In
In the maiter of Sveeram Chunder Haldar, Glover and Birch, JJ., remarked as
follows:  We think that this rule must be made absolute. The Junior Govern-
ment Pleader, who has appeared on behalf of the Chairman of the Municipality,
says, that no one is permitted to make bricks, whether for his own use or for
sale, without taking out a license. The only section of Act IIT of 1864 (B. C.)
which could be applied to this case refers to making bricks or doing other things
with reference to trade. There is nothing in the section which applies to a
ﬁrson making bricks for his own use or which makes it an offence &gu@st

unicipal Regulations to make them without first taking out a license . . ™ .
1t appears to us that this fine has been improperly levied on the petitioner, and
that it should be returned to him,”—65 Cr, R., 20 W. R.

One Deno Manjee was prosecuted by the Howrah Municipality for using a
straw depdt without a license. He was acquitted by the Honorary Magistrate
who tried the case, on the ground that he had petitioned for a license,
and that the order of the Secretary refusing the same was not according
to law, The acquittal was set aside by the High Court, on the ground that the
only question which the Bench had to decide was as to whether the accused
was mrmg on his business without a license or not, and not as to whether his
. petition been properly dealt with.— Unreported Case, ‘ !

The offence of using any place for any of the s detailed in this section
without a license is pumshable under section 27;, clause (2) ; a breach of the
conditions of the license is punishable under section 273, clause (3).

I:h:ppem that the only person liable to a penalty for using the pret‘x‘lim forany

of specified is the owner or occupier who carries on the 3
His urvmg cannot be held to be liable, neither can the customer be held to be

“
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liable. A butcher, therefore, who slaughtered cattle in a shﬂ%l;ter-houae for
which no licgnse had been taken out by the owner could not be held to have
used the premises as a slaughter-house within the meaning of this section. For
the offence consists, not in the isolated act, but in the carrying on of the
trade or business without a license—Municipal Commissioners of the Suburbs of
Caleutta v. Zamir Sheik, 4 Cr. R., 16 W. R. L

The definition of * owner,” given in section 6, clause (11), must, however,
not be lost sight of.

The scale of fees now requires the approval of the Commissioner of the Divi-
sion.  This provision follows the example of the Punjab Act. The provision is
a salutary one, as. the section has been much abused. It is obvious that the
power of demanding a fee for the grant of a license is not a power to tax a
particular industry at discretion. The scale of fees should be moderate and
fixed for each class of industry,

By section 46 of B.C., Act I of 1893, this section is repealed as regards
inflaimmable materials, in the Municipalities to which that Act is extended.
The Act will be found post.

262. (287) If it be shewn to the satisfaction of the
Commissioners at a meeting that any

_ Commissionersmay, place licensed under section two hundred
;’l‘w“e‘f;‘;";f“‘f{z‘:;g‘{ft‘éﬁf and sixty-one is a nuisance to the neigh-
houses and the carry- bourhood they may, notwithstanding any-
ing on of dangerous  thing contained in the said section, give

and offensive trades, " A . A
tosbe discontinued. notice to the occupier to discontinue the use

of such place within one month after the
date of such notice :

“ Provided that in this case the Commissioners shall re-
fund so much of the fee levied under section two hundred
and sixty-one as may be proportionate to the unexpired
portion of the year for which the license was granted.”

This section is apparently based on the ruling in Municipal Commissioners of
the Suburbs of Calcutta v. Mohammed Ali, 6 Cr. R., 16 W, R., in which it was laid
down that a previous sanction to the establishment of a trade does not entitle
the proprietors to continue the business after it has become a public nuisance.

In the same case it was raled that ‘‘no one has a right to corrupt the air of a:
particular locality by the practice of a noxious trade, simplgebeoause, at the
commencement of the nuisance, no one was in a position to be injured by it ;

no “prescriptive right can be acquired to maintain, and no lenith of enjoy-
ment can legalize, a public nuisance involving actual danger to the health of
the community.”

““ Another species of nuisance is the carrying on of an offensive or dangerous
trade or mnnu%ucture. Such carrying on when only occasioning injury to some
private individual may form the subject of an action at his suit ; but when it is
detrimental to the pubiic at large, it s a criminal offence punishable by fine
and imprisonment ; and it may be remarked that to support an indictment for
such nuisances as these, it 18 not necessary to prqve that they are offensive to
health, if they be manifestly offensive to the senses.”—(4 Steph, Com., 245.)

“262A. Within such local limits as may be fixed by
Commissioners may ~ the Commissioners at meeting, no place
prohibit private kilns.  ghall be used as a kiln for making bricks,
pottery, tiles or lime for private purposes.” e L
This section has been adied with reference to the ruling- In the madter of
Srivam Chunder Haldar, quoted in the.note to section 261, - . - ...

A
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" Disobedience to an order issued under this section is punishable under  section
273, clause (2), et -
263. (289) Within such limits as the Commissioners at

Milkaian, 8. aot ® meeting_may determine, no milkman,
to keep animals orcat-  cartman, livery stable-keeper or keeper
tle without license.  of hackney carriages shall keep horses,
ponies, or cattle, for the purpose of irade or business, ex-
cept in a place licensed by the Commissioners. :

he Commissioners may license places for such purpose,
and may levy a fee not exceeding one rupee on the issue and
renewal of any such license. Such license shall be renewed
in the first and seventh months of each year. '

It shall be in the discretion of the Commissioners at a
meeting to grant any such license subject to such conditions
as they may think fif.

A breach of the provisions of this section is an offence punishable under
section 273, clause (2). Breach of the conditions of the license is punishable
under section 273, clause (3).

The words * exceeding ten in number ” after * cattle ” were struck out by
the Amending Act. 3

264. The Commissioners may provide public stables for
Commissioners may - the accommodation of horses and cattle,
provide publicstables.  and may direct that, within such limits
as they shall at a meeting determine, no person shall keep
horses or cattle exceeding ten in number, for the purpose of
trade or business, except in such public stables, or in places
licensed under the preceding section.

The Commissioners may charge such reasonable fees as
they shall think fit for the use of such public stables.

This is altogether now and is founded on a suggestion made by the Army Sanita
Compission.” A breach of the order is punishable under section 273, cylauae é)y.

265. (292) Within such limits as the Commissioners
Conditions for keep-  may direct, no person shall keep any pig-
ing pig-sty. sty adjoining or near a road unless 1t is
shut out therefrom by a sufficient wall or fence, and in no
place within such linsits shall more than ten pigs or more
than twenty sheep or goats be kept without the written
permission of the Commissioners. ;
~ The Commissioners may charge an annual fee not exceeding
two rupees for such Eermission, arid may impose such condi-
tions in respect of such permission as they may think necessary.
§ugishable under section 273, clause (5), & TR e

3
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266. (239) Any person constructing a privy within a
Failing to shut out ~ Municipality, and failing tovgave it shut
. privy from view. out from view, as in section two hundred
and twenty-five required, shall be liable to a fine not exceed-
ing twenty rupees.

267. (263) Whoever erects a hut, or any range or block
Erecting huts without  of huts or sheds, or adds to any hut
BoHme: or shed, or to any range or block
already existing, contrary to the provisions of section two
hundred and forty-three ; and whoever fails to remove such
huat, block of huts, or shed, when required by the Commis-
sioners to do so, shall be liable to a fine not exceeding
twenty rupees for every such offence, and to a further fine,
not exceeding five rupees, for each day during which the
offence is continued after he has been convicted of such
offence.

A further fine. The sentence of a Court, imposing a daily fine with pro-
spective effect, is bad.—In re Sugur Dutt, 1 B. L. R., O. Cr., 41. For other
references see section 156,

268. (272) If any owner, occupier or farmer of any
Disobeying requisition  place for the sale of meat, poultry,

under section 249, fish or vegetables, or of any slaughter-
house within the limits of a Municipality, after notice in
writing given to him by the Commissioners, that such
place or slaughter-house is defective in any of the parti-
culars specified in section two hundred and forty-nine, and
requiring him to remedy the defect specified within not
less than thirty days, makes default therein, he shall be
ligble to a fine not exceeding twenty rupees for every day
during which such default is continued after the expiration
of the period mentioned in such notice.

See note o preceding section,

269. If any person, in order to provide for the passage
Cutting up road for ~ of water, or for any, other purpose, shall,

passage of water.  without the consent of the Commissioners,
dig or cut up any public road or thoroughfare, he shall
be liable to a fine not exceeding twenty-five rupees, and
shall, in addition, be bound to pay the expenses incurred in
filling up any excavation made by him or on his behalf in
any such public road or theroughfare. S

2N T
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270. Whoever, within a Municipality,— i
(1) (236) without the permission of the Commissioners,
Throwing rubbishinto  throws . or puts, or permits his ser-
i vants to throw or put, any sewage or
offensive matter on to any road, or who throws or puts, or
permits his servants to throw or put, any earth, rubbish,
sewage or offensive matter into any sewer or drain belong-
ing to the Commissioners, or into any drain communicating
therewith ; or .

*(2) (287) causes or allows the water of any sink, sewer,
Allowing water of OF cesspool, or any other offensive matter
any sewer, &c., torun  belonging to him &r being on his land, to
J I, run, drain or be thrown or put upon any
road, or causes or allows any offensive matter to run, drain,
or be thrown into a surface drain near any road ; or
(3) (248) constructs a latrine, urinal, cesspool, house-
Constructinglatrine, drain or privy, in contravention of the
&c., in contravention provisions of sections two hundred and
of sections 230and 251 {1ty or two hundred and thirty-one ;- or
(4) (250) without the written permission of the Com-
g missioners, digs or makes, or causes or
suffers to be dug or made, any exeavation,
cesspool, tank, or pit, in contravention of the provisions of
section two hundred and thirty-two ; “ or
(5) makes or repairs a roof or wall with grass, leaves,
Making a roof or wall mats or other inflammable material in.
& gram, $o, contravention of the provisions of section
two hundred and thirty-six,”
shall be liable for every such offence, to a fine not exceeding
twenty-five rupees. ;

Making excavations,

@

- 271. Whoever, within a Municipality, fails to comply’

Eiactiating soquis with a requisition issued by the Commis-
tion vnder sections Sioners under the provisions of sections
ﬁ,%, 227,230, 221 “two hundred and twenty-four,” two
ek hyndred and twenty-five, *two hundred
and twenty-seven,” two hundred and thirty, two hundred and
thirty-one, * or two hundred and thirty-eight” shall be liable,
for every such offence, to a fine not exceeding twenty-five
rupees, and to a further fine, not exceeding five rupees, for
every day during which he shall continue to make such
default after service on him of such requisition,
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272. Whoever, within a Municipality,—

(1) (241) without the written consent of the Commis-

Altering, &kc., drains  S10DETS previously obtained, makes or
leading to public causes to be made, or alters or causes
il to be altered, any drain leading into any
of the sewers or drains vested in the Commissioners by this
Act ; or

(2) (245) constructs any branch drain, privy or cesspool,

Making drains con. CODtTary to the directions and regula-
trary to the ordersof tions of the (Jommissioners or contrary to
the Commissioners. — the provisions of this Act ; or, without
the consent of the Commissioners, constructs, re-builds or
unstops any drain, Frivy or cesspool which has been order-
ed by them to be demolished or stopped up or not to be
made,

shall be liable, for every such offence, to a fine not exceed-
ing fifty rupees.

273.  Whoever, in a Municipality,—

* (1) (255) begins to build or to take down, or alter
Offence under sec- Or repair, any house contrary to the
tions 235, 238,241,242 provisions of sections two hundred and
thirty-five, “two hundred and thirty-eight” or two hun-
dred and forty-one, or lets a house for occupation contrary
to the provisions of section two hundred and forty-two ;
or, without written permission, erects or sets up any hoard,
seaffolding or fence whatsoever ; or who, being permitted,
fails to put up such fence or hoard, or to continue the same
standing, or to maintain the same in good condition ; or
who does not, while such hoard or fence is standing, keep
the same sufficiently lighted during the night ; or who does
not remove the same within eight days when directed by the
Clommissioners ; or

(2) (286) & (290) without a license uses any place for
Offence under sec- any of the purposes specified in section
tions 261, 263, two hundred and sixty-one, or section
two hundred and sixty-three ; *“or uses any place as a kiln
in contravention of the provisions of section two hundred
and sixty-two A ;" or
(3) (291) being a holder of a license under section twc
Offence under sec- hundred and sixty-one or section two
tions 261, 263 hundred and sixty-three, breaks any
condition of such license ; or ‘ :
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(4) after the issue of an order under section two hundred
~ Offenico under sec- and sixty-four, keeps horses .or cattle

. tioms36d . exceeding ten in number in contravention
of such order ; or ‘
(5) (298) keeps any pig-sty, pigs,

Offence under sec-  sheep or goats contrary to the provisions

: of section two hundred and sixty-five,
~ shall be liable, for every such offence, to a fine not exceed-
ing fifty rupees, and to a further fine not exceeding ten
rupees, for every day during which the offence is continued
after he has been convicted of such offence. :

“ A further fine . . . . forevery day.” A sentenceof a Court imposing a
daily fine with prospective effect is bad in law.—/n re Sagur Dutt, 1 B. L. R,,
0. Cyr., 41. See note to section 156 for other references.

274. (282) Whoever, within a Municipality, after the

Burying or bumning ©XPiration of the period mentioned in
corpse in unregistered  section two hundred and fifty-seven,
grounds. knowingly buries on burng, or causes,
procures or suffers to be buried or burned, any corpse in or
on any ground not registered as a burial or burning-
ground, shall be liable to a fine not exceeding one hundred
rupees.

275. Whoever, within a Municipality, uses any such
Offence under sec- place as is mentioned in section two
tion 252, Eundred and fifty-two, without the same
being registered, shall be liable to a fine not exceeding
one hundred rupees, and to a further fine not exceeding
twenty rupees, for each day during which the offence is
continued after he has been convicted of such offence.

276. Whoever, within a Municipality, not being the
Uncertificated per-  holder of such certificate as is men-
sons dispensing drugs.  tioned in the second clause of section
two hundred and fifty-two, shall compound, mix, prepare
or sell any drugs in any registered shop or place, sEall, on
conviction before a Magistrate, be liable to a fine not
exceeding fifty rupees for each offence; and any owner,
occupier or keeper of any such shop or place, who shall
employ any such uncertified person to perform any one or
* more of such duties, shall, on conviction before a Magistrate,
be liable to a fine not exceeding two hundred rupees, and
shall be further liable, at the discretion of such Magistrate,
to forfeit his license ;
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Provided that this section shall not come into operation
until aftersthe expiration of a period of six months from the
publication of a notification to that effect in the Calcutta
Gazette by the Local Government. :

This section is taken from the Calcutta Municipal Consolidation Act Amend-
ment Act, 1881, section 23, clause (3).

277. (288) Whoever, within a Municipality, after the

Disobeying notice  @xpiration of the time specified in a

under section 262 notice issued by the Commissioners under

the provisions of section two hundred and sixty-two, uses,
or permits to be used, the place specified in such notice in
such a manner as to be a nuisance to the neighbourhood,
shall be liable to a fine not exceeding two hundred rupees,
and to a further fine, not exceeding forty rupees, for each
day during which the offence is continued after he has been
convicted of such offence.

If the nuisance consisted in vitiating the atmosphere so as to make it noxious
to the health of persons residing in the vicinity, the offence is punishable under
seetion 278, Indian Penal Code, with fine of Rs. 500; if in voluntarily corrupting
or fouling the water of any public spring or reservoir, the offence is punishable

with imprisonment of either description for three months and fine of Rs. 500,—
Indian PPenal Code, section 277.

A public nuisance is defined in section 268, Indian Penal Code, as ‘‘any act
. .+ . orillegal omission which canses any common injury, danger or annoyance
to the public or to the people in general who dwell or occupy property in the
vicinity, or which must necessarily cause injury, obstruction, danger or annoyance
to persons who may have occasion to use any public right.”

““ A further fine, ete.” A sentence by a Court imposing a fine for an offence,
and a daily fine for such time as the offence may be continued in future, is bad
in law. Zn 7e Sagur Dutt, 1 B, L. R., O. Cr., 41. See note to section 156.

*278. (294) Any Magistrate before whom .any person
Suspension or revo- 18 convicted of an offence contrary to
cation of license, &c.  the provisions of this Act relating to
the use of any place for a purpose for which a license is
required, or of the non-observance of any of the bye-laws
relating thereto made under this Aect, in addition to the
fine which may be imposed on such person under this Act,
may suspend, for any period not exceeding two months,

any such license.

And the Commissioners, upon the conviction of any person
for a second or other subsequent like offence, may cancel his .
license.

Tt must be remembered that this section, forming part of Part VI, is not in
force in any Municipality to which it has not been expressly extended.



T — e
R . R o S E T S 3

7y, 4
< ¥ [

PART VII.

Or A WATER-SUPPLY.

“279. (1) In any Municipality to which the provisions
Imposition of ~ Of this Part shall be extended in the
Wwater-rate. manner preseribed by section two hundred

and twenty-two, it shall be lawful for the Commissioners
at a meeting to impose a water-rate not exceeding seven
and-a-half per centum on the annual value of holdings when
the houses and lands are situated in any road supplied with
water, and not exceeding six per centum when the house
and lands are situated in any road not so supplied.

(1la) With the sanction of the Local Government, the
amount of the water-rate imposed under this section may
vary with the distance of houses or lands from the nearest
stand-pipe or other source of water-supply, and the amount
may be ﬁigher in the case of premises to which communica-
tion pipes are attached than in the case of other premises,

(2) In fixing the amount of the rate, regard sball be had
to the principle that the total net proceeds of the tax, together
with the estimated income from payments for water supplied
from the works under special contract, or otherwise, shall
not exceed the amount or amounts required for carrying out
the purposes of this Part.

(3) The water-rate shall be paid by the occupiers of the
holdings by quarterly instalments in advance : .

Provided that such water-rate shall not be levied upon-—

(a) any house or land, no part of which is within a radius
to be fixed by the Local Government for each Municipality
from the nearest stand-pipe or other supply of water available
to the public ; or -

(h) any land used exclusively for purposes of agriculture ;

(¢) any holding consisting only of tanks :

Provi({;d also that nothing in this section shall prevent
the Commissioners from making any special arrangement
consistent with this Act with persons residing beyond the
radius fixed by the Local Government,” : »
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The provisions of this Part are taken from the Caleutta Municipal Consolida-
tion Act, 1876 (B. C. Act IV of 1876). This section is taken from section 88,
clause (b) of shat Act.

““In Part VII we have made some changes which are calenlated, in our opinion,
to render this part of the Bill more generally suited to the conditions under
which Municipalities in the Mofussil are likely to avail themselves of these pro-
visions of the law, ThLe sections as originally drafted were taken from the
(laleutta Municipal Act, 1876, which contemplates a supply of filtered water, and
a general connection with dwelling-houses in the town. It has been represented
to us that the water need not in all cases be filtered, and that some Municipali-
ties may desire to lay down water in the streets, but may not be able to give a
house supply. We have modified the sections accordingly.

‘“ A doubt has been expressed whether the provisions of Part VII would be
applicable to towns (such as Darjiling), which have already supplied water at the
cost of the Municipality, and we have been urged to insert words expressly in-
cluding such towns within the operation of Part VII of the Bill. But we feel
no doubt that the wording of the Bill as it stands is safficient to provide for
these cases. It will be only necessary for.the Municipal Commissioners of
Darjiling (or of any other town similarly circumstanced) to apply in the pre-
seribed manner for the extension of Part VII (either wholly or partially) to their
Municipality, and they will then be entitled to levy the water-rate authorized
by section 85 (now section 86) of the re-amended Bill.”—Rep. S. C.

The provisions of sections 37-A to 37-M are applicable to this Part.

By section 280 the provisions of section 98 apply to this Part. As shown in
the note to that section arable lands are not exempted from the rate on holdings.
Clause (b) of the above section is therefore necessary to exempt lands used ex-
clusively for purposes of agriculture from the water-rate. The term ‘‘ used ex-
clusively for purposes of agriculture ” would not include pleasure gardens.

PART Nk~ Water-Supply.

280, The annual value of holdings shall bhe the value

Valua ot ™ aatons- determined }?_v the Commissioners for the
ment and collection imposition of the rate on holdings under
of water-rate. the provisions of Part IV of this Aect,
or, if no such rate on holdings be imposed, the annual value
shall be ascertained and determined in the manner provided
in that Part. And the provisions of sections ninety-six
to one hundred and nine (both inclusive), and one hundred
and twelve to one hundred and thirty (both " inclusive),
shall, mutatis mutandis, and so far as they are not incon-
sigtent with the provisions of this Part, be applicable to the
assessment and cellection of the water-rate.

This is altogether new. As the provisions of section 98 are hereby extended
to the assessment of the water-rate, places used for public worship and register-
ed public burial and burning-grounds are exempted from it.

ith the sanction of the Local Governmeént any holding used for purposes of
public charity may also be exempted from it under that section.

281. Whenever tha person by whom the water-rate shall

i . have been paid, or from whom the said
waob::-‘;g‘t:rm:{;nd};é:c% rate shall have been recovered, is not the
one-fourth for rent owner of the houseor land in respect of
e et which the water-rate shall have been

assessed, such person may recover from the owner one-fqm'th
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of the water-rate so paid or recovered, and may deduct the
same from the rent payable by him to such owner.,

This section reproduces, with sowe slight verbal alterations, section 98 of the
Caleutta Act. T

282, Whenever any house or land has been unoccupied

When house is un. during an entire quarter, the owner of
oceupied owner topay  the said house or land shall pay to the
one-fourth of water- (‘ommissioners one-fourth of the sum
g which would have been payable as water-
rs’mé by the occupier if such house or land had been occu-

ied, .
3 The sum payable by the owner under this section shall -be
deemed to be due on the first day of the quarter following
that in respect of which the said sum is payable.

From section 99 of the Caleutta Act with verbal alterations.
The definition of “ owner " in section 6, clause (11), is important,

283. Whenever any quarterly instalment of the water-

Refund of water. Trate shall have been paid in respect of
rate when house censes  any house or land, and such house or land
%0:ba gocupled. shall, during the quarter for which such
instalment shall have been paid, cease to be vccupied, the
person who shall have paid such water-rate shall be entitled
to be repaid by the Commissioners three-fourths of such sum
as shall bear to the amount paid by him the same proportion
which the residue of the quarter bears to the entire quarter :

Provided that notice shall have been given in writing to
the Commissioners of such house or land being unoecupied,
and that the application for refund -be made within six
months next after the date on which the house or land ceas-
ed to be occupied.

The date on which the said notice is delivered at the
office of the Commissioners shall, for the purposes of this
section, be deemed to be the date on which the house or land
ceased to be occupied.

B. C. Act IV of 1876, section 93, with some alterations,

284.  Whenever any house or land which shall have been
Rate payableon house unoccupied shall begin to be eccupied
being re-occupied.  during any quarter, there shall be forth-
with payable by the occupier in respect of such house or
land a sum caleulated at one-fourth of the rate that would
have been payable if the house or land had been occupied
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during the entire quarter for the period during which the
house or land was not oceupied, and the full rate for the
residue of the quarter.

And such oceupier shall be entitled to deduct from the
rent, or otherwise recover from the owner, one-fourth of
the water-rate that would have been payable if the house or
land had been occupied during the entire quarter.

Section 96, B, (. Act 1V of 1876,

285. - Whenever any person holding any house or land
. from the owner thereof has sub-let the
Person sub-letting > ,
to sevéral different Same in severalty to two or more persons,
tenants to be deemed  the person holding from the owner shall,
¢ g i for the purposes of this Part, be deemed
to be the occupier of such house or land.

““ He that holds lands or tenements in severalty or is sole tenant thereof, is he
that holds them in his own right only, without any other person being joined or
connected with him in point of interest during his estate therein.”—(1 Steph.
Com.. 335.) #

286. The provisi}clms o; sections three llllundred and twelve,

three hundred and thirteen, and three

rate 1o cettam other hundred and fourteen shall be applicable

cases. to this Part, provided that the owner shall

not be entitled to recover from any occupying tenant more

than three-fourths of the water-rate that would but for this
proviso be recoverable by him under the said sections.

The sections quoted refer to lighting rates. Section 312 provides that in
cortain cases the rate may be levied from the owner ; section 3183, that rates
paid by the owner may be recovered by him from the occupier ; section 814, that
the owner shall have the same powers of recovering such rates as if they were
rent.

287, In any Municipality to which the provisions of this

R Part shall be extended, the Commissioners
to provide water-sup- Shall provide a supply of water within the
ply. limits of the Municipality ; and for this
purpose it shall be lawful for them to cause such mains and
pipes to be laid, and such tauks, reservoirs or other works
to be made and constructed, as shall be necessary for the
supply of water in the chief public streets ; and they ma
also erect in all such streets sufficient and convenient ;imdz
pipes or pumps for the use of the. inbabitants of the Muni-
cipality for domestic purposes,

Section 129, B, C, Act 1V of 1876,
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1
288. A supply of water for domestic purposes shall not
Whatarenotdomes-  include a supply of water fer animals
o ‘porpeves. or for washing carriages, where such
animals or carriages are kept for sale or hire, or a supply for
any trade, manufacture, or business, or for watering gardens
or roads, or for any ornamental or mechanical purpose.

‘ 'i'[;mn'i‘ VIL

This section reproduces, with slight verbal alterations, section 130 of the,

Caleutta Act (B. C. Act IV of 1876).

289. The Commissioners at a meeting shall determine
Pressure at which ~ what pressure of water shall be main-
water must be kept.  tained in their service pipes and mains,
and during what hours such pressure shall be continued ; and
any rule made under this section shall be published in such
manner as the Commissioners may direct, and shall not be
altered except with the sanction of the Commissioners at a
meeting.

B. C. Act 1V of 1876, section 131.

«290. Whenever the Commissioners deem it practicable
and consistent with the maintenance of an
efficient water-supply, they may at a
meeting and subject to such rules and conditions as the Local
Government may make and impose, allow the owners and
occupiers paying the water-rate hereinbefore mentioned to
lay down communication-pipes from the service-pipes of the
(Commissioners, for the purpose of leading water to their
premises for domestic purposes.”

Communication-pipes.

291. The communication-pipes and all fittings thereon
S leading water from the service pipes of
pipceg’ml;:f“:"“lt‘t"g& the Uommissioqers into any house or
made to satisfaction !an_d, and the pipes, works, and fittings
l«:&t};;t:; .Df the Com-  jnide the house or land, must in all cases
be executed subject to the inspection and

satisfaction of the Commissioners,

Such communication-pipes, works, and fittings, may be
made by the servanfs and workmen of the Commissioners
upon such terms as may be agreed upon between the Com-
missioners and the person requiring the supply, or subject
to such charges as may be fixed by the Commissioners ; and
the Commissioners may require the amount necessary for
the execution of such works to be paid or deposited before
such works are executed : : SR,
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And such charges and expenses shall be recoverable in
the same manner as the water-rate.
This section reproduces verbatim section 137, B, C. Act IV for 1876,

292. Any officer authorized in that behalf by the Com-
Power to enter pre-  Missioners may, between the hours of
mises. seven in the forenoon and five in the
afternoon, enter into or on any house or land supplied
with water as aforesaid in order to examine all pipes, works,
and fittings connected with the supply of water, and to
ascertain whether there be any waste or misuse of such
water :

And if such officer at any such time be refused admittance
into such house or land for the purposes aforesaid, or be
prevented from making such examination, the Commissioners
may forthwith cut off the supply of water from such house
or land :

Provided that mnothing hereinbefore contained shall
authorize an entry into any room appropriated for the
zenana or residence of women, which, by the custom of the
country, is considered private, unless a notice in writing of
not less than four hours be given.

This section reproduces, with one unimportant verbal alteration, section
138, B. C. Act IV of 1876.

293. In the event of any pipes, works or fittings con-
When ol nected with the supply of water to any
en pipes are out 5 - &

of repair, Commis. house or land being at any time found,
sioners may turn off on examination by any officer of the
e Commissioners authorized in that behalf,
tosbe out of repair to such an extent as to cause waste of
water, the Commissioners may cause the water to be turned
off from such house or land, after giving notice in writing
of not less than twenty-four hours, and may recover from the
occupier of such house or land the expense incurred for
turning off the water.

Section 139, B. C. Act IV of 1876, with merely verbal alterations,

294, The Commissioners may supply water for purposes
other than domestic purposes, and may,
subject to such charges and rates as may
have been fixed by the Commissioners at a meeting, lay

Supply for business,
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down, or alloﬁ to be laid down, the% necessary pipes and
works of such dimensions and character as may be approved
by them. ‘

- .
Section 182, B. C. Act VI of 1876, The words *‘ through a meter ” have
been struck out by the Amending Act.

295. The Commissioners at a meeting may determine
SRR what quantity of water shall be supplied
to cortain supply of to the occupier of every house, free of
water for domestic further charge, for every rupee paid to
o the Commissioners as water-rate on
account of such house.

If the Commissioners have reason to believe that the
occupier of any house consumes more water than he is
entitled to as aforesaid, it shall be lawful for them to pro-
vide a water-meter at their own expense, and to attach the
same to the water-pipes of the said house : and any water
which may be used over and above the quantity to which
the occupier is entitled as aforesaid, shall be paid for by
him at such rate as the Commissioners at a meeting may
determine. \

Section 133, B. C. Act IV of 1876,

296. It shall be at the option of the Commissioners to

bt st provide filtered or unfiltered water for
provide filtered or 8ll latrines and water-closets ; and it shall
unfiltered  water for be lawful for them to require.that all
lgiriges, latrines and water-closets supplied with
water, filtered or unfiltered, shall be provided with a cistern of
such size and description as the Commissioners shall direct,
and all such cisterns shall be put up at the cost of the
owner of the house or land so supplied with water. .

Section 134, B. C. Act IV of 1876,

297. If any person supplied with water shall neglect

B iy e ot to pay the water-rate hereinbefore men-
off on neglect to pay tioned at the times of payment thereof,
the rate. or the charge made for the said water
when supplied for other than domestic purposes, the Coms=
missioners mag-tm’a off the water from the house or land in
respect of which such rate or charge is payable, and ma
recover the expense of turning off the water from suc
person ; ‘ ;
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Provided that the stopping or cutting off the supply of
water shall not relieve any person from any penalties or
liabilities which he may have incurred.

. Section 140, B. C. Act 1V of 1876, with verbal alterations,

298. The occupier of any house or land in which water

T R e supplied by the Commissioners under this
bouse water is wasted  Part is, from negligence or other circuin-
liable to pena ty. stances under the control of the said
occupier, wasted ; or in whose house or land the pipes,
works, or fittings for the sapply of water shall be found to
be out of repair to such an extent as to cause waste of
water, shall be liable to a fine not exceeding 20 rupees.

Section 141, B. C. Act IV of 1876, with slight verbal alterations,

299. Any person otherwise causin
Pg”‘; B by lﬂiiglg waste of water supplied by the Commis-
x,a:,e,,ﬁty_ . sioners shall be liable to a fine not exceed-
ing five rupees.
Section 142, B. C. Act IV of 1876, verbatim.

300. It shall be within the discretion of the Commis-
28, sioners to allow any person not residing
o otion may  Within the limits of the Municipality to
allow person cutside take or be supplied with water for domes-
the town to take o yge on such terms as the Commis-

water. . . . .
sioners in meeting may, from time to

; time, prescribe,

And any person taking or causing to be taken for use,
outside the limits of the Municipality,
water supplied by the Commissioners,
without the permission of the Commissioners, shall be liable
to a fine not exceeding fifty rupees.

Section 143, B. C. Act IV of 1876, with slight verbal alterations,

301. Before a connection for the supply of water from
~ the service pipes of the Commissioners
Before connection

on clioor of the Com: 10 30Y' hpnse or land is sanctioned, the
wissioners to cause il - Commissioners may tause all the works,
works and pipes tobe  pipes, and fittings, within the said house
g, or lad to be inspected by an officer
appointed by them in that behalf. :

And the cost of such inspection shall be payable in

advance by the person applying for such connection at
¢, BMM 12 i

Penalty.
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such rates as the Commissioners in meeting shall, from time

to time, direct. et . 7 e Ve ‘
And until such officers shall have certified to the Commis-

sioners that the works, pipes, and fittings have heen executed

and put up in a satisfactory manner, a connection with the

Commissioners’ service-pipes shall not be permitted. ;
Section 146, B, C. Act IV of 1876, with alteration.

302. The connection with the service-pipes of the Com-

Connection with ser. . THISSIONETS, as also t!w laying -of supply
vice-pipes to be execu-  pipes under any public road or thorough-
e o ooy an officer  fare, shall be executed by an officer of the

" Commissioners authorized in that behalt

and by no other person. - 3t e o g

And the expense. of making such conuection shall be
payable in advance by the person applying for the same.
at such rates as the Comumissioners in meeting shall, from
time to time, direct.

Section 147, B. C. Act IV of 1876, with slight alterations. -

- 303. Any person who shall unlawfully flush, draw-off,
Obstructing or divert- divert or take water from.any water-
ing water. works belonging to, or under the control
of, the Commissioners, or from any water or streams by
which such water-works are supplied, shall be liable to a
fine not exceeding one hundred rupees.
Section 149, B. C. Act IV of 1876, with slight verbal alterations.

304. No works for introducing a supply of water to any

Bkt bie aid wpod- house shall be commenced by the owner
fication of workstobe Without sending a specification and esti-
sent. mate of the cost thereof to the occupder,
nor by the occupier without sending such specification and
estimate to the owner.

Section 153, B. C. Act 1V of 1876, verbatim.

305. Except in the case of a special agreement to the
Owner to keep works ~ Contrary, the owner of any house or land
in' repair shall bear the expemse of keeping all
works connected with the supply of water to such house or
land in substantial vspair : j
Provided that nothing in this section shall affect the
liabilities of parties under leases executed previous to the
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extension of this Part to the Munlcipahty in whlch the said
house or land is situated.
Section 156, B. C. Act IV of 1876, with verbal alterations.

306. All public tanks, reservoirs, cisterns, wells, aque-
Tanks, &c., vested in ducts, conduits, tunnels, pipes, pumps
the Commissioners. - and other water-works, }ijether made,
laid or erected at the cost of the Commissioners or other-
wise, and all bridges, buildings, engines, works, materials,
and things connected therewith, or appertaining thereto,
and also any adjacent land (not being private property)
appertaining to any public tauk, shall become vested in the
Commissioners.
_ Section 1568, B. C. Act IV of 1876, verbatim.

307. The water-rate and all moneys collected, received
or recovered for, or in respect of, the
Application of rates .
and moneys received Supply - of water or the execution of
from the supply of works, and all fines connected therewith,
i or in any respect relating to the water-
supply, shall be applied by the Commissioners in defraying
the expense of making , extending or maintaining the water-
werks, “in-the pnyment of such a proportionate share of the
cost of collection and of general supervision as the Commis-
sioners in meeting may from time to time direct ™ in paying
the interest of money borrowed for the water-works, and in the
liquidation of debts incurred in connection thérewith, or for
some other purpose connected with the supply of water.

Section 160, B, C. Act IV of 1876, verbatim.

By this section it appears obvious that the sums raised as ‘water-rates must be
credited to a separate fund, and not to the General Municipal Fund. For they
can only be expended on purposes connected with the supply of water, and are
thegefore not available for the purposes to whlch the General Municipal Fund
may be devoted.

\ PART VIII.
 This Part is taken from the Howrah Lighting Aéct, Act V (B. C.) of 1873.
Or LicHTING WITH (GAS.

308 In any Municipality in which® this Part shall have
Musieipal Comiis been introduced in the manner provided
sioners may submit to 11 Section two hundred and twenty-two,
the Local Government it shall be lawful for the Commissioners,
& §l48. Sou lightng- from time to time, to submit to the Local
Government, for its sanction, a plan for lighting with gas



AT ! A
3 }

180 / f L:gitmg-.&afe '. [PART VHL

any portion of any area situate within the Municipal limits,
whether so lighted already or not, such portion of the said
area having been previously defined by the Commissioners
at a meeting held for that purpose. The Local Government
shall cause the plan to be published for one month in the
Caleutta Gazette, and the Commissioners shall publigh it in
the vernacular within the limits of the Municipality : and
after such publication, and after consideration of any obj
tions which may be raised to it, or alterations suggestﬁm
it, the Local C)i’overnment may, if satisfied that the lightin
proposed in the plan is proper and sufficient, sanction sue
plan, or may refuse its sanction thereto, or may return it
to the Commissioners for alteration in certain particulars to
be specified by it, and when altered may sanction it as
altered. The lLoeal Government shall cause its sanction to
any plan to be notified in the Caleutta Gazette, and shall
at the same time cause the plan sanctioned to be published
in the said Gazette.

Section 2, Act V (B. C.) of 1873, g

In the manner provided in section 222. That is to say, by publication of the
G vernment order extending the Part in the Calcutta Gazetie: by ting a
copy of the same, together with a translation in the vernscular, in the Muni-
cipal office and at other public places, and by public proclamation,

309. After notification by the Local Government in the

e last prgcedling section :ngnt-ioned, it sl_mll
e:]:o%dint&g'ﬁ:m E‘m be lawful for the Commissioners to im-
seabam e, slher - pose rmt annu;ultlr]-a!;e, not ex]cee(}mg three
: o crma per centum of their annual valune, upon
o s holdings situated within such mn};:n
of the said area for the purpose of defraying the whole ex-
pense of lighting : g

Provided that, as regards any portion of the said area

Proviso as to por-  already lighted with gas, for the future
tions already lighted.  Jighting of which a plan shall have
heen sanctioned by the lLocal Government under the
provision of the last preceding section, if it shall appear
that the estimated proceeds of the said rate at three per
centum will not be sufficient to defray the whole expense
of such lighting, it shall be lawful for the Commissioners to
impose a rate sufficient to defray the whole expense of light-
ing such portion.

Bection 3, B, C. Act V of 1873,
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“ Local Government” has been substituted for * Lieutenant-Gevernor,”
otherwise no change has been made. ;
“Holding ” i8 defined in section 6, clause (3). Under section 318A the rate
" raised under this section must be credited to a separate Lighting Fund and'
cannot be expended upon any other purpose.

310. The rate imposed under the last precading section
Rato payablo by oc. 1pon holdings shall be paid by the oceu-
cupier quarterly in piers thereof by quarterly instalments in
advance, advance ; but no rate shall be leviable
until the lamps in the portion of the area to be lighted shall
have been lighted ; nor shall any rate be leviable for any
quarter or portion of a quarter antecedent to such lighting.
Section 4, B. C. Act V of 1873,

311. The annual value of holdings shall be the value

Valuation, asess. determined by the Commissioners for the
ment, and collectionof  imposition of the rate on holdings under
highting-rate. the provisions of Part TV of this Act, or
if no such rate on holdings be imposed, the annual value
shall be ascertained and determined in the manner provided
in that Part. And the provisions of sections ninety-six to
one hundred and nine (both inclusive), and one hundred
and twelve to one hundred and thirty (both inclusive), shall,
mutatis mutandis, and so far as they are not inconsistent
with the provisions of this Part, be applicable to the assess-
ment and collection of the lighting-rate.

Section 5, B, C. Act V of 1873.

Hon'ble Mr, Reynolds :—*“1t seemed unlikely that this part of the Bill would
ever be extended to places in which the tax on holdings was not in force ; and if
1t was so extended, 1t seemed proper that the valuation on holdings fer the
assessment of the lighting-rate should be made as it was for the water-rate,
even though there was no valuation on holdings for general purposes.”—P, C.,
March 1, 1884,

By this section all the provisions of the Act relating to the rate on holdings,
except those contained in seetions 110 and 111, are declared applicable to the
lighting-rate. It follows, therefore, that all those classes of holdings which are
liable to the rate on holdings are liable to the lighting-rate. By section 98,
holdings used for public worshii, or dulv registered as burning or burial-grounds,
are exempted from the rate on holdings, and are therefore exempted from the
lighting-rate. Any holding used for purposes of public charity may he exempted
from the rate on holdings, and consequently from the lighting-rate, with the
sanction of the Loeal Government. Aratle lands will be liable to the lighting-
rate if they are liable to the rate on holdings and nots otherwise. The lability
of arable lands to the rate on holdings is discussed in the note to section 98.

In the present Act, as originally drafted, arable lands and lands used for pastu-
rage were distinctly exempted from the lighting-rate. The following extract
explauu how this provision came to be omitted :—

“The Hon'ble Mr. Reynolds moved the omission of the second clause of
section 3)9, which provided that arable lands, places of public worship, ete.,
should be exempt from the lighting-rate. He said, there was a general exemp-
tion clause in section 97 (now section 98) relating to the house-rate, and there
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seemed no reason for hsvil¥ a different procedure for the lighting and the
water-rate.—P, O., March 1, 1884. ¥ y

It istnot quite clear from ‘the above extract. whether the fact was recognized
that arable lands had not been exempted under section 98; but it is obviously
improbable that it should have been overlooked. )

’

312, If anj ﬁolding shall be occupied by more than one
Power to assess tenant holding severally, or shall be of
owners in certain less annual value than one hundred rupees,
- it shall be lawful for the Commissioners
to recover the rate from the owner of such holding.

Section 6, B. C. Act V of 1873.

The definition of ‘“owner” given in section 6, clause (11), must not be lost
sight of.

313. Whenever any rate shall be recovered from any
Owner to recover Owner of any holding under the provisions
from the occupierrates  of the last preceding section, it shall be
pod Ry ownar. lawful for such owner, if there shall be
but one occupying tenant of such entire holding, to recoyer
from such tenant the entire amount of the rate which shall
have been so paid by such owner ; and if there shall be one
occupying tenant of a part of such holding or more than on»
occupying tenant of such holding, then to recover from such
tenant or each of such tenants, such sum as shall bear to the
entire amount of rate which may have been so recovered from
such owner, the same proportion as the value of the portion
of such holding in the occupation of such tenant bears to
the entire value of such holding, subject, however, to the
provisions of the next succeeding section.

Section 7, B. C. Act V of 1873,
©

314. Every owner who, under the provisions of the last
Owner may recover  Preceding section, may be entitled to
rates so paid asrent.  recover any sum from any occupying
tenant of any holding or of any portion thereof, shall
have, for the recovéry of such sum, all such and the same
remedies, powers, rights, and authorities as if such sum
were rent payable to such owner by such tenant in respect
of so much of such holding as may be in the occupation of
such tenant.

Section 8, B, C, Act V of 1873
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315.. Every occupier shall be liable to the lighting-rate
Occupier dalle to for the time of his occupation. When
the rate for time of any person shall have heen an occupier
pipic e g for a part only of any quarter, he shall be
liable only for so much of the rate for that quarter as may be
roportionate to the number of days during which he shall
Eiwe been an occupier. s
If he shall have paid the rate ‘in ad-
vance,the amount paid in éxcess of the sum
due under this section shall be refunded.
No such rate shall be chargeable to any
reon on aceount of any unoccupied
Iding for the time during which it may

Excess paid in ad-
vance to be refunded.

No rate to be charg-
ed during vacancy. Ee
0

remain unoccupied :
Provided always that when any person ceases to be the
Rath . occupier of any holding upon which the
otice of cessation .
of occupancy to be Tate has been assessed, he shall give the
IpiTen Wikin, | beven Commissioners notice to that effect within
i seven days from the date of the cessation
of his occupancy. If the occupier fail to give such notice
within such period, he shall be liable to the rate assessed on
such holding for the whole quarter, although he may have
occupied for a part only of such quarter ; and in cases to
which the provisions of section three hundred and twelve
apply, the rate assessed on such holding for the whole quarter
shall be recoverable from the owner, if such owner has failed
to give notice that such holding is unoccupied, within seven
days from the date on which it ceased to be occupied.
Section 9, B. C. Act V of 1873. -
316, When the name of the owner or occupier of any
oUnknown owner or holding is not known, it shall be sufficient
:fgc::t':(; how to be de-  to designate him, in any notice served or
2 proceeding held under this Part, as the
owner or the occupier of the holding on which the rate is
assessed, and without further deseription.
Section 10, B. . Act V of 1873.
817. If the Commissioners deenr it necessary for the
Sitastion of was. Purposes of this Part to raise, sink, or
pipe or other gas.work  Otherwise alter the situation of any gas-
to be altered at the pipe or other gas-work laid in any portion
exponse of the Com-  of the said area, they may, from time to
time, by notice in writing, require the
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person to whom any such pipe or work belongs, or under
whose control it may be, to cause forthwith, or as soon as
conveniently may be, any such pipe or work to be raised,
sunk or otherwise altered in position, in such manner as the
Commissioners may direct : ,

Provided that such alteration be not such as permanently
10 injure such pipe or work, or to prevent the gas from flow-
ing as freely and conveniently as before, and the expenses
attending such raising, sinking, or altering, and full compen-
sation for the damage done thereby, shall be paid by the Com-
missioners out of the Municipal Fund as well as to the person
to whom such pipe or work belongs as to all other persons.

Section 11, B. C. Act V of 1873,

318. If the person to whom any such pipe or work be-

longs, or under whose control it may be,

oot owner, &c., neg- o not proceed forthwith, or as soon as

tions, the Commission- conveniently may be, after the receipt of

gy, Sy the  cuch notice, to cause the sume to be raised,

sunk or altered in such manner as the

Commissioners require, the Commissioners may themselves

cause such pipe or work to be raised, sunk or altered as they
may think fit :

Provided that such works be not permanently injared
thereby, or the gas prevented from flowing as freely and con-
veniently as before.

Section 12, B. C. Act V of 1873,

“318A. The lighting-rate and all the moneys collected,

S o paveh received or recovered for, or in respect of,
and moneys received lighting or the execution of works, and
for lighting. "~ all fines connected therewith, or in an
respect relating to lighting, shall be applied by the Commis-
sioners in defraying the expenses of making, extending or
maintaining the lighting system, in the payment of such a
proportionate share of the cost of collection and of general
supervision as the Commissioners in meeting may from time
to time direct, in paying the interest of money borrowed for
lighting and in the liquidation of debts incurred in connec-
tion therewith, or for some other purposes connected with
- lighting.”

This section supplies an omission in the Act, and makes it clear that the lights
ing-rate must be credited to a separate fund, and is not available for general
purposes, i
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819. The provisions of this Part shall apply, so far as

Provisions * applica.  M2Y be gossible, to any sch?m'e,l,whlch &
ble to other systems may be adopted by the Commissioners of -
of lighting, any Municipality for lighting the Muni-
cipality under any system involving the laying of pipes or
wires or other similar apparatus. o

This section is new, and obyviously has reference to lighting by electricity.

PART IX.
This Part is taken from the Latrines Act [Act VI of 1878 (B.C.)].

Or THE CLEANSING OF PRIvATE Privies axp CErsspoors.

820. In any Municipality to which the provisions of
Notice to be issued  this Part shall have been extended in
by the Commissioners.  the manner prescribed by section two
hundred and twenty-two, the Commissioners may issue a
notice declaring that, from a date to be specified in such
notice, they will maintain an establishment for the cleansing
of private * privies and cesspools,” within the limits of the
Municipality, or any part thereof ; and the Commissioners
shall make suitable provision accordingly.

Section 2, B. C. Act VI of 1878,

The changes made in this Part by the Amending Act are thus referred to in
the Final Report of the Select Committee :—

“ After careful cousideration we recommend that the present system of levy-
ing fees for the construction and cleansing of privies and cesspoois may be left
unaltered, We have, however, meuosed (section 81 or the Bill) to exempt from
taxation under this Part of the Act holdings which do not contain dwelling-
houses. We have also exempted jails, reformatories and lunatic asylums, in
which an establishment is maintained for the cleansing of privies and cesspools
(section 85 3}' the Bill), and we have allowed a remission or refuad on account of
vasant holdings (section 83 of the Bill).”

321. When such provision has been made, the Commis-
Commissioners may Sioners may levy fees, to be fixed on
levy foes. such seale, with reference to the annual
value of holdings * containing dwelling-houses” or privies
within the limits of the Municipality,’or such part thereof
as aforesaid, as the Commissioners @t a meeting may, from
time to time, direct ; :
but the fee shall not exceed three rupees per annum where
the valuation of the holding amounts to, or is less than,
twenty-five rupees ; . :
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‘and the fee on any one holding shall not exceed four
hundred and eighty rupees : s
' Provided that if, on the commencement of this Act, the
owners or occupiers of any holding are already under en-
gagement to pay to the Commissioners an annual sum ex-
,eding four hundred and eighty rupees for the cleansing
their premises, such sum, or such other sum as may
from time to time be agreed upon between them and the
Commissioners, may be levied from them in accordance with
the provisions of this Part.

Section 3, B. C. Act VI of 1878. .
‘“Twenty-five rupees.” The annual valuation of the holding is obviously res
ferred to.

The alteration made by the Amending Act in this section is important. For-
‘merly no class of holdings was exempted from assessment. Now only snch
holdings as contain dwelling-houses can be assessed. If the holding contains a
dwelling-house, however, the annual value must be calculated on the whole
holding, including tanks, gardens and arable lands, ete.

“322. (1) The said fee shall be payable in quarterly in-
stalments by the occupier for the time
being of the holding or by the owner
thereof if there is no occupier, or under the provisions of
the next succeeding section, and shall be recoverable in the
manner prescribed for the recovery of the rate on the value
of holdings in this Act, and the provisions of section one
hundred and ten shall be applicable. ‘

(2) Every instalment of the said fee shall be deemed to
be due on the first day of the quarter in respect of which
such instalment is payable.

(3) The net proceeds of the said fees, after deducting a pro-
portionate share, to be fixed by the Cominissioners in meetirfg,
of the cost of the staff employed in collecting and in super-
vising the collection of the fees and in keeping and auditing
the accounts thereof, shall be applied to t{;

Recovery of fees,

e maintenance of
the establishment referred to in section 320, and generally
to carrying out the provisions of this Part.

(4) A list of the -said fees, and of the persons liable to
pay the same, shall bé published once in every year as
prescribed in section three hundred and fifty-four :

Provided that no such fee shall be levied in respect of an
shop or place of business which does not contain any pri-
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vies or cess pools, when a fee under this Part is levied from
the occupier thereof in respect of his dwelling-house within
the same Municipality.” et

. 1t is to be noted that this section merely provides that the fees shall be recov-
erable in the manner prescribed for the recoverg of the rate on holdings. The
provisions for the assessment of the rate on holdings are not applicable.

By section 15, clause (¢), fees paid under this Part are to be reckoned l*
amount of rates conferring a qualification to vote. -

Clause (3) of this section makes it clear that the fees levied are to be credited
to a separate fund.

Under the former section it was held that the owners of vacant houses could not
be.called on to pay the fees. Under the present section it is distinetly provided
that they are liable to pay such fees. Under section 110, which is now made
applicable, half the fees are, however, to be remitted, if a holding has been
vacant for sixty or more consecutive days during the year.

323. If any holding is occupied in severalty by more
; than one person, the Commissioners ma

In certain cases fee . 3 5
may be levied from 1evy the said fee from the owner of sue
SORGL who Ay ay: holding, who may recover from each oe-
COver Trom oceiper: - cupier such sum as shall bear to the
tire amount of the fee so levied, the same proportion as the
value of the part of the holding in the occupation of such
person bears to the entire value of such holding. ’

Section b of B. C. Act VI of 1878, verbatim,

“ He that holds lands or tenements in severalty, or is sole tenant thereof, is he
that holds them in his own right only, without any other person being joined

or connected with him in point of intertst during his estate therein.”—1 Steph.
Com., 335.

324. Every owner who, under the provisions of the last

Owner mav recover Préceding section, is entitled to recover
fees from occupier as any sum from the occupier of any part of
o) a holding, shall have for the recovery of
the said sum all such and the same remedies, powers, rights,
#nd authorities as if such sum were rent payable to him by
the occupier in respect of such portion of the holding as
may be in his occupation.

Section 6, B. C. Act VI of 1878, werbatim,

325, The Commissioners, at theit discretion, may com-
pound, for any period not exceeding one

conc“;,'f,'u'“und with ocon. year, with any occupier or owner as afore-
FA uhaer ol S said of any railway premises or of any
tain premises for fee. 1, remises used as a factory, dockyard,
workshop, cooly depot, school, hospital, market, court-house,
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or other similar place, for a certain sum to.be paid hy such
‘occupier or owner in lieu of such fee. = o
Section 7, B. C. Act VI of 1878, verbatim.

326. The Commissioners may, in lieu of the aforesaid
*m;nmnm may fee, lavy a rate per head, to be fixed by
leVy arate per head. the said Commissioners at a meeting
on the number of persons living within, or habitually resort-
ing to, any such railway premises, factorv, dockyard, work-
shop, cooly depdt, school, hospital, market, court-house, or
other similar place. ,

This =ection reproduces section 8 of B. C. Act VI of 1878, with the difference
Gth:t the rate is to be fixed by the Commissioners, instead of by the Lieutenant-
vernor.

327. Repealed by Bengal Aet IV of 1894.
328. Repealed by Bengal Act 1V of 1894.

~.329. No person liable to pay a fee or rate under the
‘Bxemption from provisions of this Part shall be punish-
A u;{gn under ed with fine for neglecting or refusing
: e to keep his privy in a proper state under
section two hundred and seventeen, clause (3).
Section 11, B, C. Act VI of 1878.

330. All servants of the Commissioners emploved for
Powers of servants  the purposes of this Part may, within
of Commissioners. ~ guch hours as may be fixed by the Com-
missioners, enter on any premises of which the oceupier
or owner is liable to pay a fee or rate as aforesaid, and do
all things necessary for the performance of their duties under
this Part.
Section 12, B. C. Act VI of 1878, 5

331. The Commissioners at a meeting may make an
Commissioners may  Order requiring all persons employed in
:qk:iretn_izhtmen to  the removal of sewage within the limits
- of the Municipality, or any part thereof,

tf: tdl‘xe out licensesé andl to be servants of the Commissioners
r the pu of removing sewage from premises within
_the said inﬂts. : > 2 2 :
The Commissioners: at a meeting may: grant such licenses
subject to such conditions as they may think fit, and may
impose fees in respect of the same. A &
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Subject to the approval of the Local Government,. the
Commissipners may make rules to define the duties of such
persons, and from time to time may alter, add to or repeal
such rules ; and any breach of such rales shall subject the
offender to a forfeiture of license, and to a fine not exceed-
ing twenty rupees. ]

Section 13, B. C. Act VI of 1878. *

By section 355 all fines under this Act may be imposed by a Magistrate an
may be levied under the provisions of the Code of Criminal Procedure.

By section 29A the powers of the Local Government under this section
may be delegated to Commissioners of Divisions,

832. If the Commissioners think that any latrine or
L additional or ecommon latrine should be
Nq"::fﬂ“’m‘:;ﬁg’i;“ﬁi provided for any house or land within
constructed, and in the limits of the Municipality, the owners
default may cometruct  of guch house or land shall, within
fourteen days after notice given by the
Commissioners, or within such longer time as the Commis-
sioners may for special reasons allow, cause such latrine to be
constructed in accordance with the requisition of such notice ;
and if such latrine is not constructed to the satisfaction of the
Commissioners within such period, the Commissioners may
cause the same to be constructed, and the expenses thereby
incurred shall be paid -by the owners, and shall be recover-
able as Yrovided in section three hundred and twenty-two,
Section 14, B. C. Act VI of 1878,
333. The Commissioners may, for the purposes of this
Commissioners may Lart, by a notice in writing, req;ire
require list of persons  the owner or occupier of any holdin
%% holdtng, to furnish, within a time to be specifi
in the notice, a list of the number of persons residing in,
or habitually resorting to, such holding.
tion 15, B, C. Act VI of 1878, :
334. Whoever, being the owner or occupier of any hold-
ing, fails to furnish such list within the
time specified in such notice, after being
required to furnish the same by the Commissioners, shall be
liable to a fine not exceeding one hundred rupees.
Section 16, B. C. Act VI of 1878, vrbatim.
“824A. The provisions of this Part shall not apply to an
Exemption of jil, reformatory or lunatic asylum in whic
jails, an establishment is maintained for the
cleansing of privies and cesspools therein,”

Penalty.
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PART X.
¥
This Part corresponds with Part IX of the former Act.

~ RecuraTioN oF MARKETS. 2 ‘
3385. (800) In any Municipality to which this Part shall

“Power to constract  have been extended in the manner pre-
markets. seribed by section two hundred and
twenty-two, the Commissioners at a meeting may provide
land for the purpose of being nsed as a Municipal ‘market ;
and may defray the cost of providing such land and of all
expenses necessary for the establishment of such market
from the Municipal Fund, and may take a lease of any
market : :
* and may charge rent, tolls, and fees for the right to expose
goods for sale in such market and for the use of shops, stalls,
and standings therein. e .
All such rents, tolls, and fees may be recovered as arrears
of tax under the provisions of sections one hundred and
twenty to one hundred and twenty-nine, both inclusive.

Under the corresponding section of the former Act, the sanction of the
Lieutenant-Governor was necessary for the establishment of a Municipal
market.

It will be noticed that section 301 of the former Act, which provides for a
separate Market Fund, has not been reproduced in the present Act. The
profits derived from a Municipal market will, therefore, credited to the
General Municipal Fund.

« Municipal Markets are usually farmed out, but it does not appear that the
Act gives any express sanction for such a practice. - vy

The establishment of a Municipal market gives the Commissioners no powsr
of 'imhibiﬁng rival markets in the neighbourhood. The only class of markess
wi h 'b8i§7b the Commissioners have any power to interfere is that referred to. in
section 337,

. 336. (302) No place shall be deemed to be “a Municipal
Definition of  Muni. Market ” within the meaning of the last
cipal market.” preceding section, and no place shall be
deemed to be a market to which the following sections of this
Part apply, unless at Jeast thirty shops, stalls or standings
are erected therein for the sale of goods# .

The next section gives the Commissioners the powér of ordering that, within
such limits as they may fix, no land ¢ball be used as a market for the sale of
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certain highly perishable commodities without a license from W.
resent section 1t is obvious, that if the number of shops, stalls, o
s than this¢y, no such license i3 necessary. e

e
)

-

*337. (303) The Commissioners at a meeting maysorder

Commissioners may that, within such limits as they may fix,
prohibit use of unli- no land shall be used as a market for the
censed markets, sale of meat, fish, butter, ghee, fruits,
vegetables, and similar. provisions otherwise than under a
license to be granted by the Commissioners.

The words * similar provisions” in this section refer to provisions of an
equally perishable nature as those specified, and not to provisions generally.
L. R .

The object of the section is a sanitary one, and it empowers the Commissioners
to order that certain kinds of provisions of a highly perishable nature, and
which become highly offensive when decomposed, shall not be sold in a market
which has not been duly licensed for the purpose.

There is consequently nothing in the section which renders it necessary for
‘any one, under any-circumstances, to take out a license for a market in which
only provisions which are not of a highly perishable nature are sold. - No/license
is required for a market in which only dAan, rice, pulses, or other grains, salt,
sugar, gur, spices, and any other provisions not of a highly perishable nature
are sold, The correct interpretation of this section is often overlooked.

¢ Shall be used as a« market.” . ‘ ‘ %
- The meaning of these words has been discussed in two Bombay cases,—In re
Raja Paba Khoji, 1. L. R., 9 Bom., 272, and Queen-Empress v. Magan Harji-
van and another, 1. L. R., 11 Bom., 106, In both cases it was ruled that the
selling of - articles in a private shop or shops, could not be held to bé using such
shops as a market. - See also Queen-Empress v. Baodar Bhai, 1. L. R., 10 Mad.,
216, in which it was held that a butcher’s-shop is not a private market.,

The Municipal Commissioners of Madaripur at a meeting passed the follow-
ing resolution :—‘‘ That the provisions of section 337 of the Municipal
Act IIT (Bengal Act) of 1889 be extended to this Municipa'ity.” A landowner
on whose land a market had been held for some years ‘was prosecuted under
section 344 for using such market without having obtained a license under
section 338,

Held, that the resolution of the Commissioners was not an order such as is
contemplated by section 337, as it was not sufficiently precise to convey any
definite meaning, and purported only to do what the Bengal Government had

eaiuly done some time previously (i.e.,, by extending Part X to the Muni-

ity). . /

Held, further, that the conviction and sentence must be set aside, there being
no proper order under section 337.—Queen-Empress v. Muktunda Chunder
Chatteryee, 1. L. R., 20 Cal., 654,

*338. (304) When the Commissioners at a meeting shall
Power to grantlicenses  Dave issued an order under the last pre-
for markets, ceding section, they.may at a meeting
grant a license for the use of any land as a market for the
sale of provisions as aforesaid within the Municipality.

' Provisions aﬂnﬂmid 7 that ia to say, provisions of a highly perishable nature,
such as meat, , ete, R ) D
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hver—y license granted under this Part shall
be liable to the payment of a fee not
exceeding twenty-five rupees, and shall
, : be in force until the end of the year,
(fommissioners * shall, as regards markets lawfully
established at the time of the extension of this Part to the
Municipality, and in all other cases” may, grant such license,
year by vear, on the certificate in writing under the hand
of the Chairman, annually renewed, that the land is fit to be
used as a market for the sale of provisions as aforesaid.

The provision for the levy of a fee is new. It will be observed that although,
under the following section, the Chairman is bound to grant the certificate if the

land is fit for the purpose, the granting of the license is at the discretion of the
Commissioners. )

It is not a reasonable ground for the refusal of a license to a new market, to
shew that its establishment will cause pecuniary loss to the proprietors of a
neighbouring market. The interests of the public are what the Commissioners
have to especially regard, and monopolies are inimical to those interests. The
existence of two or more marketsin the same neighbourhood ensures competition
and reasonable prices.

It would appear from the preceding section, that the license must be granted
or renewed at a meeting, This and the preceding section must be read together,

The addition to this section has been made in consequence of the remarks of
the High Court in the case of Moran v. Chairman of Motihari Municipality,
1. L. R., 17 Cal., 329. In that case while holding that the section as it previ-
ously stood left it optional with the Commissioners to grant or refuse the license,
notwithstanding that the Chairman’s certificate had been obtained, the Court
remarked : ‘ We think it most lamentable that Acts should be drawn, as they
too often are, without that intelligent consideration of, or that anzious regard
for, private rights, which ought to be the study of every Legislature that springs
from English authority.”

*340. (306) The Chairman upon the application in
Chairman bound to  Writing of the owner of any land, shall
certify fit places.  grant such certificate, unless the land be
defective for the purposes of a warket in _drainage,
ventilation, water-supply, or proper width of paths and
ways. W
(807) The ownerfg orﬁessee]s of all land used as markets

: or the sale of provisions as aforesaid at
Existing markets. 1o time of thep extension of this Part
to the Municipality, shall be entitled to receive a license for
the current year without the certificate required by section
three hundred and thirty-nine, but in subsequent years the
license shall not be renewed without such certificate. 23
-h‘ﬂnuuolwmexhﬁ;ﬁ.lttheﬁmeolthou%ndwdﬁh Part &

unicipality, the section com the Commissioners to t a li or
current year without a certificate. In subsequent years, .au.n w& '

‘utely necessary,

1;‘ . -,




i

N2 i ARl R LR AT 9

Cvant X1 Regulation of Markets,

. *341. (308) Every license under thi
o registered in a book to be
purpose by the Commiss
office in which shall be stated— -
(a) the name and address of the owner of the land and
market ; il i
(b) the name and address of the lessee thereof (if any) ;
(¢) the extent and boundary of the market ;
(d) the description of articles sold therein ; and
(¢) the days on which the market will be held.

*342. (309) Every transfer of interest in any such
Transfers to be re- Market shall be registered within two
© gistered. months after the date of transfer.

*343. (310) Any market, the license of which, or the
: transfer of interest in which, shall not
red mar- : )
ke]ti"to deemed nn. have been duly registered under the
licensed. two last preceding sections, shall be
deemed to be land used as a market without a license.

: UW to%e regis-
tered.

¢ Any market,”—that is to say, any market of the kind referred to in
section 337,

344. (311) Whoever, being the owner or occupier of
_any land, wilfully or negligently permits

3 :
Lg‘{f;g&";;;g:g the same to be used as a market for the sale
of meat, fish, butter, ghee, fruits, vegl?ta-
bles or similar provisions without license under section three
hundred and thirty-eight, shall be liable to a fine not exceed-
ing two hundred rupees for every such offence, and to a
further fine not exceeding forty rupees, for each day during
w.hich the offence is continued, after conviction of such offence.

For meaning of ‘ similar provisions,” see note to section 337.

The further fine referred to must be adjudicated on a subsequent conviction
after the offence. An order by a Magistrate imposing a daily fine for such time
as an offence may be continued is bad in law, as unpoamg Kenalts for an offence

utt, 1 B, L, R., 0.

which has not yet been committed.—7n re Sagur D Cr.,41. See
note to section 156,

345, (312) The Magistrate, on the application of the
. Commissioners, may order any land, in re-
°:)‘{:,““f‘h‘ ect of which a conviction shall have been
obtained under the last preceding section,
closed as a market-place, and thereupon may take order
such land being so used ; and every person who

BMM 13

er to
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shall sell, or expose for sale, meat, fish, butter, ghee, fruits,
vegetables, or similar provisions, on any land which shall
have been so closed, shall be liable, for every such offence,
to a fine not exceeding ten rupees.

In the former section ¢ may appoint persons, or otherwise take order.”
For definition of ‘“ the Magistrate,” see section 6, clause (8).

PART XI.

This Part reproduces, with only some unimportant verbal alterations, Part
VIII of the former Act.

Or THE REGISTRATION OF BIRTHS AND DEATHS, -

346. (295) The Commissioners of any Municipality,

e ) when required by the Local Government

Reg‘“:;‘:lt‘ggazﬁs}’mhs to do so, shall provide for the registration

of births and deaths within the limits of

the Municipality in accordance with the provisions of Bengal

Act 1V of 1873 (for registering births and deaths), or any
other similar Act for the time being in force.

This section is practically unaltered. :

By section 11 of Act IV of 1873, the Commissioners must make such arrange-
ments at a special meeting ; and are empowered to doso of their own motion,
that is to say, without a requisition from the Local Government. The Act will
be found post,

_ Circular No, 48 of the 31st December 1891, circulates the following letter to
the Secretary to the Government of India, Home Department, for informa-

tion :—
¢ With reference to your letter No. 307, dated the 7th September 1891, in
which the Government of India again comment unfavourably on the results
attained in the registration of vital statistics in Bengal, I am directed to say that
the Lieutenant-Governor has given the subject his careful consideration, and,
after enquiring into the question in the Municipalities which he has visited on
tour, has satisfied himself that the duty of collecting and recording vital statistj
cannot properly be entrusted to Municipalities in Bengal. It demands for'ﬁ
uate performance more continuous care and attention than Municipa! Com-
missioners are ordinarily willing to give to it, and it seems doubtful whether the
object of reco such statistics, and the necessity for aiming at a high stan-
dard of accuracy, have been at all generally realised. The results at any rate
are so unsatisfactory that the Lieutenant-Governor has decided to introduce a
complete e of system, and to transfer the work of regist.ntion to the Town
Police, with effect from the 1st January 1892, Municipalities will be relieved
of the hitherto mmﬁ'red' under this head, and His Honour has directed
that the thus set free shall in all cases be applied to the advancement of

i education.

2 « ; am to add, with reference to your letter No. 256,
1890, that the Lieutenant-Governor has decided to introduce birth ogistra-
tion into rural as well as urban areas with effect from the lst Jan 1180%
His Honour trusts that under the system now introduced, 3 ) th
work of will be conducted entirely by the

and with greater attention that is now {)Oin‘ pdd%
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fegisﬁdim of both births and deaths will attain more sa
than has hithe:to been the case,”

347. (296) The Local Government ma requifg the

e e o Coml.mssxoners of any umclpahty' to
Government, Commis- appoint and maintain, at any burning-
sioners toappointSub-  ohut and burial-ground, a Sub-Registrar
Registrars at burning- % ¥ 5 5
ghats and buriai- for the re%lstmtlon of all corpses brought
grounds. to such burning-ghat or burial-ground
for cremation or interient.

The corresponding section contained the words *for natives” after the word
¢ purial-ground.” The section is therefore now applicable to burial-grounds

of other nationalities also.

*348. (297) Whenever a Sub-Registrar shall have been
i reriatred - appointed for any burning-ghat or burial-
by Bengal Act IV of ground under the last preceding section,
1473 to be given to information of the particulars required
such Sub-Registrar. 1,0 saction eight of Bengal Act IV of
1873 to be known and registered, may be given in respect
of the death of any person whose body is brought to such
burning-ghat or burial-ground for cremation or interment
to such Sub-Registrar, and information so given shall be
deemed to be information given to the Registrar of the
District as required by the said section.

Section nine of Bengal Act IV of 1873 shall be applicable
to all Sub-Registrars appointed under this Act.

|
| Section 9 of Bengal Act IV of 1873 is *as follows: ‘ Any Registrar who
l refuses or neglects to register any birth or death occurring within his district,
| which he is bound to register within a reasonable time after he shall have been
| duly informed thereof, or demands or accepts any fee or reward or other
gratification as a consideration for making such registry, shall be punishable,
at the discretion of the Magistrate, with fine which may extend to fifty rupees
fol:l{wh such refusal or neglect.”
e particulars required by section 8 of the Act are such as may be
prescribed in the forms which the Licutenant-Governor may, from time to

time, sanction,

- 349. (298) Whenever a death shall occur in any hospi-
i ; tal within the limits of any Municipality
'"f"'i':‘lfmi‘t’:lf”“h” in respect of which ,the Local Govern-
: ment has directed that all deaths shall be
registered under Bengal Act IV of 1873, it shall be the dutz
~of the Medical Officer in charge of such hospital forthwit
1o send a notice, in writing, of the occurrence of such death
to the Commissioners in such form as the Local Govern-
“ment may prescribe ; and in such case no other person shall

A
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be’t_equiréd:f“o"give information of such death to a Registrar
under Bengal Act IV of 1873, or to a Sub-Registrar under

this Act.

“ Local Government ” for * Lieutenant-Governor; *' otherwise unaltered,

“ PART XIA.— FExtinction and Prevention of fire.

“349A. For the prevention and extinction of fire, 1ihe

; Commissioners at a meeting may resolve

maistonanes o fee. to establish and maintainga fire-brigade

teigada. and to provide any implements, machinery,

or means of communicating intelligence which the Com-

missioners may think necessary for the efficient discharge
of their duties by the brigade.

“349B. (1) On the occasion of a fire in a Municipalit‘y,
Power of firebri. ANY Magistrate, any Municipal Commis-
gadeand other persons  sioner, the Secretary to the Commissioners,
orsuppressionof fires.  any member of a fire-brigade maintained
by the Commissioners, then and there directing the operations
of men belonging to the brigade, and (if direcied so to do by
a Magistrate or by a Municipal Commissioner) any Police~
officer above the rank of constable may—

(a) remove or order the removal of any person who by
his presence interferes with or impedes the opera-
tions for extipguishing the fire, or for saving
life or property ;

(b) close any street or passage in or near which any
fire is burning ;

(¢) for the purpose of extinguishing the fire, break into
or through, or pull down, or use for the passage
of any hose or other appliance, any premises ;

(d) cause mains and pipes to be shut off so as to give
greater pressure of water in the place where the

re has occurred ;

(¢) call on the persons in charge of any fire-engine to
render such assistance as may be possible ;

(/) generally take such measures as may appear neces-

: sary for the preservation of life or property. -

(2) No person chall be liable to pay damages for any act
}iqltlf by him under sub-section (1) of this section in good
aith, ; ,

¥
f



PART XII.,

MISCELLANEOUS.

350. (313) The Commissioners of any Municipality
Powerto impose 10ay, from time to time, at a meeting
enalties on breach of which shall have been convened expressly
s for the purpose, and of which due notice

shall have been given, frame such bye-laws as they deem fit,
not being inconsistent with this Aect, or with any other
general or special law for

“(a) regulating traffic, and for the prevention of ob-

struction and encroachments, and of nuisances
on or near roads ;

(aa) prohibiting the letting-off of firearms, fireworks,
fire-balloons or bombs, except (1) with the permission of the
Commissioners or a member of the Ward Committee or a
Municipal officer empowered by the Commissioners in this
behalf, and (2) on payment of fees at such rates as may be
sanctioned by the Commissioners at a meeting ;

(b) regulating the use of, and the prevention of nui-
sances in regard to, public water-supply, bathin
and washing-places, streams, channels, tanks an
wells ;

(e) regulating the disposal of sewage, offensive matter,
carcasses of animals and rubbish, and the man-

. agement of privies, drains, cesspools and sewers ;

(d) regulating cremations and burials and the disposal
of corpses ;

(e) preventing nuisances affecting the public health,
safety or convenience ; and

(f) giving effect to the objeets of this Act.”

And may by such bye-laws impose *on offenders against
the same such reasonable penalties as they think fit, not
exceeding the sum of fifty rupees for each offence, and in
case of a continuing offence, a further penalty not exceeding

twenty rupees for each day after written notice of the
offence from the Commissioners, s

!
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A

' “Bye-law,” or gerha. more correctly “!by-law," is derived from the
Scandinavian “by” a ?an or borough, and therefore originally meant a
town or borough law. Tt afterwards came to mean a rule orlaw passed by
any Corporation. Wharton defines bye-laws as.  the rules, lations an
constitutions of Corporations for the government of their members.” Black-
stone remarks, that it is one of the inherent rights of Corporations ‘‘ to
make bye-laws or private statutes for the better government of the ro-
tion, which are bindi on themselves, unless contrary to the law of the
land, when they are void. This is also included by law in the very act of
incorporation, for as natural reason is given to the natural body for the
governing it, so bye-laws or statutes are a sort of political reason to govern
the body politic.”"—(1 Bl/. Com., 476.) * And this is held to be a right so
much of course, that when a charter of incorporation gave to a select body
of the members a power to make bye-laws as to certain specified matters, it
was held that the body at-large was nevertheless at liberty to legislate with
regard to all matters not so specified.”— (4 Steph. Com., 13.)

Grant, in his treatise on the Law of Corporations, expounds the law on the
rmb‘joct as follows :—

““Where it is necessary for the accomplishment of the objects of their in-
corporation, a body politic has, as an incident to it the power of making bye-
laws, and of enforcing them by penalties ; and such hye-laws, in the case of
Municipal Corporations, and of other corporations entrasted with loeal, popular,
or territorial Government, will bind both members and strangers, and not mem-
bers of the Corporation only,

‘A bye-law 1s a rule obligatory on a body of persons or over a particular
district, not being at variance with the general laws of the realm, and being
reasonable and adapted to the purposes of the Corporaticn; and any rule or
ordinance of a permanent character, which a Corporation is empowered to make
either by the common or statute law,” :

The following important provision contained in section 313 has been omitted
from the present section : ‘‘ Provided that no fee or toll, which is not expreasiy
sanctioned by this Act, shall be levied under any such bye-law.” At first sight
the effect of this omission would appear to be to legalize the levy by bye-laws
of tolls and fees not expressly sanctioned by this Act. It seems, however,
very improbable that the omission has been made with any such intention.
The cases in which tolls and fees may be levied are distinetly specified
in the Act, and it appears highly improbable that there should have been
an intention of giving, in addition, a general power of levying other fees.
Supposing, however, that such fees and tolls could be imposed by bye-laws,
it does not appear that they could be recovered under the Act. ’I’)hey would
not be recoverable under section 360, as that section only provides for the
recovery of fees due under this Act, and a distinction must obviously be drawn
between fees due under this Act and fees due under bye-laws made under
this Act.

It is more probable that the provision has been omitted on the ground that it
embodied a legal principle so well known and accepted, that it was not likel$ to-
be disputed.

‘1t is, however, a rule of law, which has been designated as a ‘legal axiom,”
requiring no authority to be cited in support of it, that no pecuninry burden
ean be imposed on the subjects of this country, by whatever name it may be
called, whether tax, due, rate, or toll, except upon clear and distinct logal
authority, established by those who seek to impose the burden,”—(Broom's Legal
Maxims, 4th Ed., p. 4.) :

“Soa !Ko-law may levy a toll or tallage on the members of the Corporation
towards the necessary expenses of the Corporation ; though clearly a bye-
law to levy money of the subjects generally would be bad."-l-lfllmnt on. Corpora-

tions.)

_’H;efollowiw vision of section 313 has also been omitted : “The Com-
missioners may, from time to time, at a meeting as aforesaid, repeal, alter, or
add to any such bye-laws,” This has probably been omitted as unnecessary :
“ Every tion too has a right, as of course, to alter, or repeal, the bye-
laws which itself has made,”—(3 Steph. Com., 13.) g
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The object of the changes made in this section is to legalize a number of
useful bye-laws which have heen made from time to time, but for the mak-
ing of which the section. as before worded, furnished no sufficient authority.
Instead of the words which have been inserted, the section before si ply
contained the words ‘for giving effect to the objects of this Act.” Nowa
large number of the bye-laws which have been passed from time to time,
t%:oughtvery useful and necessary, had no reference whatever to the objects of
the Act. .

¢ Continwing offence.”—A person having been previously convicted under a
bye-law for having built a party-wall not of the thickness prescribed by the
bye-law, was some time afterwards again summoned and convicted in respect
of the same wall, and adjudged to pay a penalty of five shillings a day
for seven days as for a continuing offence. But the Court held that the con-
viction could not be supported, The words ‘‘ continuing offence,” the Court
said, must be read to mean an offence which was from its nature susceptible
of continuance—sueh *as ‘improper drainage, etc.—and could not apply to
the case of a party-wall when once finished. If the offence were within the
bye-law, it would be more proper to hold the bye-law unreasonable than to
allow a penalty to be enforced which might continue for the length of a man’s
life.—Marshall v. Smith, L. R., 8 C. P,, 416, Compare Corporation of Calcutta
v. Jadub Dooley, 1. L. R., 20 Cal., 605,

A bye-law can be made for the regulation of any trade carried on within
‘the bhorough, but must not be in restraint of it.— Everett v. Grapes, 3 L. J.,

In Blwood v. Bullock, 6 Q. B., 383, a bye-law that no person should erect
any booth, or place any caravan for the purpose of a show or public enter-
tainment within the borough, without the license of the Mayor, and that any
such license, given at any other than fair time, should be revoked by the
Madyor, if three inhabitant house-holders, residing within 100 yards of the place
for which it was granted, should memorialize the Mayor to revoke it, was held
to be nnreasonable and void.

A bye-law that ‘““no person not heing a member of Her Majesty's army or
auxiliary forces, acting under the orders of his Commanding Officer, shall sound
or play upon any musical instrument in any of the streets in the borough on
Sunday” was held to be unreasonable and therefore bad, as it was not confined
to cases in which a nuisance was caused.—Jokuson v. Corporation of Croydon,
L. R., 16 Q. B. D., 708,

In Hoplins v. Mauor of Swansea, Lord Abinger observed :— ¢ The bye-law
has the same effect within its limits, and witb respect to the persons upon whom
it lawfully operates, as an Act of Parliament has on th: subjects at large.”

Per Pollock, C. B., with regard to bye-laws wltra vires : ** Persons empowered
to make bye-laws have no right to invest themselves with powers which the law
will not sanction ;” and per gramwell. B.: ‘“It is about the same as a policeman
who thinks that he is not entitled to a staff unless he breaks somebody’s head
with it.” —Brown v. Holykead Local Board, 1 H. & C., 601.

.

“350A. The Commissioners of a Municipality, wholly
Additional power to  OF in part situated in a hilly tract, may
Moge byedawsin Hill- - at a meeting, in addition to such bye-
o laws as they may make under the Iast
preceding section, make, repeal or alter. bye-laws : :
For regulating or prohibiting the cutting or destroying
of trees or shrubs, or the making of excavations or removal
of soil or quarrying, where such regulation or prohibition
appears to the Commissioners to be necessary for any or all
of the following purposes : -
(a) the maintenance of a water-supply ;
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(b) the preservation of the soili;' S
(¢) the prevention of landslips ;
(d) the formation of ravines or torrents ;
(¢) the protection of land against erosion or the deposit
thereon of sand, gravel or stones.”

351. (314) Bye-laws made under this Act shall not take
effect unless and until they have been
submitted to, and confirmed by, the Local
Government ; nor shall such bye-laws be
confirmed— :

unless one month at least before the making of the appli-
cation, notice of the intention to apply for confirmation has
been given in one or more of the local newspapers circulated
within the Municipality to which such bye-laws relate, or if
there be no such newspapers, then in such manner as the
Commissioners may direct ; and unless for one month at
least before any such application a copy of the propcsed
bye-laws has been kept at the Office of tge Commissioners,
and has been open during office hours thereat to the inspec-
tion of the inhabitants of the Municipality o which such.
bye-laws relate, without fee or reward.

The Commissioners shall, on the application of any inhabi-
tant of the Municipality, furnish him with a copy of such
Broposed bye-laws, on payment of four annas for every

undred words contained in the copy.

Local Government 1he Local Government may cancel its
may cancel its confir- confirmation of any suchbye-law, and there-
mation of any bye-law.  ypon the bye-law shall cease to have effect.”

This section is evidently based on section 184 of the Public Health Act, 1875,
38 and 39 Vict., c. 5b.

Bengal Government Cireular No. 24 of the 6th December 1887, directs thatial
bye-laws or rules framed by Municipul Commissioners, and requiring the confir-
mation or approval of Government, should be submitted through the Legal
Remembrancer,

Confirmation of bye-
laws,

A *351A. (1) The Commissioners at a
as to business and Meeting may from time to time make,
affairs. repeal or alter rules as to— :

(a) the time -and place of their meetings, the business
to be transacted at meetings, and the manner in
d - which notice of meetings shall be given ;
(1) the conduct of proceedings at meetings, the due
record of all dissents and discussions, and the
adjournment of meetings ; ¥
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(¢) the custody of the commonr seal ; o )

(d) the division of duties among the (‘ommissioners,
and the powers to be exercised by sub-commit-
tees or members to whom particular duties are
assigned ; |

(¢) the persons by whom receipts shall be granted for
money received under this Act : .

(f) the duties, appointment, leave, fining, suspension
and removal of Municipal officers and servants,

(9) and other similar matters.

(2) Rules made under this section, consistent with this
Act, shall be subject to the sanction of the Local Govern-
ment, and shall, if sanctioned, be published in such manner
as the Local Government may direct, and shall have the
force of law.”

352. (316) The Commissioners may direct any prose-

Commissioners may CUtion for any public nuisance, and may
direct prosecution for order proceedings to be taken for the
SPNES Mo recovery of any penalties under this Aect,
and for the punishment of any persons offending against the
same, and may order the expenses of such prosecution or
other proceedings to be paid out of the Municipal Fund.

Practically unaltered. A complaint tiled by a Municipal officer is exempted
from stamp-duty—Act VII of 1870, section 19, clause (18).

353. (317) No prosecution for an offence under this Aet

3 or any bye-law made in pursuance thereof

an pbrosecution for (1411 "be " instituted without the order or

Act to be instituted consent of the (‘ommissioners, and no

&m‘i;siofl:‘:f’“t = such prosecution shall be instituted except

within six months next after the commis-

%ion of such offence, unless the offence is continuous in its

nature, in which case a prosecution may be instituted within

six months of the date on which the commission or existence

of the offence was first brought to the notice of the Chair-
man of the (‘ommissioners : :

Provided that the failure to take, out any license under
this Act shall be deemed to be a continuing offence until the
expiration of the period for which such license is required
to be taken out. ; :

" 3 5 ” . . N * .

rieres Bt g gyl g Mg S

a8 an
an adjudication in respect of an offence not yet committed.—In re Sagur Dutt,
1B. L. R., 0. Cr,, 41, Seealso 9 B. L. R., App., 35 #
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Under section 44, the Chairman shall exercise all the powers vested by .thts
Act in the Oommfssioneu, except such pewers as are directed to be exercised
by the Commissioners at a meeting. Under section 45, the Chairman may by a
written order delegate all or any of his duties and powers to the Vice-Chairman,
provided that nothing done by the Vice-Chairman which might have been done
under such a written order shall be invalid if done with the express or implied
consent of the Chairman, In the case of Kleroda Prosad Palv. The Chairman
of the Howrah Municipality, the Calcutta High Court held that a general dele-

tion by the Chairman of his powers under this section must be in writing.

he judgment is as follows :— i

*“It is unnecessary, in the view we take of this matter, to consider more, than
the first objection raised to the conviction and sentence under section 218 of the
Municipal Act of 1884, . That objection is that the prosecution has been insti-
tuted without proper authority within the terms of section 353 read with sections
44 and 45 of tj;e Act. It is not denied that no order or consent of the Commis-
sioners was previously obtained before prosecution, nor has it been contended
that the Chairman, exercising the powers of a Commissioner under section 44
ordered this prosecution, nor that the Chairman by any written order ge]egnte'é
to the Vice-Chairman this duty, But it has been stated by the District Magis-
trate who heard the appeal— and this bhas been repeated in the explanation
given on the issue of the rule—that some months past the Vice-Chairman had his
express consent to institute proceedings under section 353 of the Act. It seems
to us that the law requires not express consent, but a written order where such
general powers are delegated by the Chairman, No doubt the proviso sets out
that nothing done by the Vice-Chairman vhich might have been done under the
authority of a written order from the Chairman shall be invalid for want or
defect of such written order if it be done with the express or implied consent
of the Chairman previously or subsequently obtained. But we do not under-
stand that Yroviso to altogether override the body of the section to which it is
annexed. It scems to usrather that the proviso relates to specific Acts in which
an express or implied consent may have been given or held to have been givea.
In this particular instance the authority contended for is a general authority
which had been given many months previously. We think that is not the
authority contemplated by the Act. We think, therefore, that the prosecution
has been improperly instituted, and that the conviction and sentence should
be set aside, —-—ﬁeh R, 20 Cal., 448.

454, (365) Every bye-law, order, notice, or other docu-
ment directed to be published under this
Act shall be written in, or translated into,
the vernacular of the district and deposited in the office of
the Commissioners, and a copy shall be posted up in a con-
spicuons position at such office, and in such other public
places as the Commissioners may direct. -
And a public proclamation shall be made throughout
such Municipality by beat of drum, notifying that such copy
has been so posted up, and that the original is open to inspec-
tion in the office of the Commissioners,
355. (366) Fines under this Act may be imposed by a
e Magistrate on any person who is convict-
4 ed of the offence to which the fine attaches,
and may be levied under the provisions of the Code of
3rimina{Procedure, 1882. _

Section 555 of the Criminal Procedure Code enacts that a Judge or Hﬂ:nh
shall not, except with the permission of the Court to which an appeal Ary

Publication of order,
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or commit for trial ease in which be is a party, or personally interested, but
provides that such Judge or Magistrate shall not be deemed to be a party or
;-ersonall'i interested merely because Lo is a Municipal Commi s

Notwi nding anything contained in section 555 of the Criminal Procedure
Code, a conviction for an offence against any Municipal law or regulation tried
before a Bench of Magistrates which includes a salaried officer of the Municipal-
ity, is bad.—Nolin Kvishna Mukerjee v. The Chaivman of the Suburban Munici-
pality, 18.911.. R., 10 Cal, 184 ; Wood v. Municipality of Caleutta, 1. L. R.,
3 Cal., 881, .

In n case decided on the 22nd August 1884.—In the matter of Kharak Chand
Pal (Petitioner) v. Tarack Chunder Gupta, Municipal Overseer [upﬁlonfle Party),
1. L. R., 10 Cal., 1080, ~the Court, per Prinsep, J., ruled as fo :—*The
petitioner has been convicted under section 188 of the Penal Code of having
disobeyed an order of the Munieipal Commissioners of Commillah under section
256, Bengal Act V of 1876, dated the 20th March 1883,

“On enquiry we have ascertained that the District Magistrate, who tried and
convicted the petitioner, was present as Chairman of the Municipal Commis-
sioners at the meeting of the 29th March 1883, when the order was passed, the
disobedience of which forms the subject of the present case.

* Section 555 of the Code of Criminal Procedure provides, that no ‘ Magis-
trate shall, except with the permission of the Court to which an appeal lies from
his Court, try or commit for trial any case to or in which he is a party, or perso-
nally interested." (No permission has been applied for in the present case.)
The explanation to section 5556 futher declares that ‘a Magistrate shall not be
deemed to he a party, or personally interested, within the meaning of this
section, to or in any case, merely because he is a Municipal Commissioner.’

That explanation, however, does not, in ovr opinion, apply to any ecase in
which a Magistrate may have been personally concerned as a Municipal Com-
missioner in the matter which forms the subject of trial before him. It is
rather intended to prevent an objection being raised that from the mere fact
that the Magistrate might hn]]:u n to be a Municipal Commissioner, he was
necessarily disqualified from holding a trial in which some municipal matter was
involved. It is avery different matter when in the present case we find that the
il;lfistrate is practically one of the prosecutors and the judge.”—Conviction set
aside,

The guestion arises as to whether the above ruling would be held applicable
to the case of a Magistrate trying offences against hye-laws, in the ing of
which he had been: personally concerned as a Municipal Commissioner, The
distinction, on the score of personal interest, between a bye-law and such a
general order us the one in question is not very obvious. It is at least open to
question whether the above ruling does not carry the doctrine of disqualifica-
tion by interest too far, especially as the current of the more recent English
decisions appears to have set in the opposite direction. The Court foliowed Sar-
geaut v. Dale, L. R., 2 Q. B, D., 558, a precedent of a very general nature, In
A more recent case, however, Reg. v. Handsley, 8 Q. B. D., 833, it was held that
When by Statute a member of the council of a borough may act as a Justice of
the Penoe in matters arising under the Act (34 and 35 Viet., e. 154), in order
to disqualify him from so acting, it is not sufficient to shew that, as a member of
the council, he has a pecuninry interest in the result of the information or
complaint, or that the Co, tion of which he is the member are the prosecutors ;
but 1t must be established that he hus such a substantial interest in the result of
the hearing as to make it likely that he has a veal bias in the matier,

The Court in this case (Reg. v. Handsley) intimated their disapproval’of Reg.
v. Gibbon, 6 Q. B. D., 568, the facts 'l-n'y)which Yere as follows: By a Local
Twprovement Act the Corporation was made the authority for the execution of
the Act with to direct tions for this purpose. An information for
an offence the Act ha been preferred by an officer on behalf of the
Corporation, a summons was upon it by a Justice, who was also an
alderman and member of the Corporation, but came on for hearing before
Justices, none of whom were connected with the Corporation, Held, notwith-
standing, that such Justices could not proceed with the hearing of the summons
for it had been issued by one who was virtually prosecutor. .
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In Req. v. Mil 4Q. B. D., 332, and Reg. v. Lee, QIQ. B. D., 304, it was
‘held mt when mncﬂ or has '-t:&n part ‘i!g passing a resolution divecting
_prosecution, he is disqualified from acting as a Justice in respect thereof. These
rulings do not appear to necessarily conflict with Reg. v. Hundsley, above cited.

Tn Reg. v. Juttuoes of Great Yarmouth, 8 Q. B. D., 525, the Mayo of Yarmonth
was the Chairman of the Magistrates at a special sessions for appeals against

rates, and was himself an appellant in one of the cases. After taking part
in the decision of the other cases, he left the bench, when his own case came on,
and conducted it himself. On a certiorari to bring wp all the orders for the
purpose of quashing them, held, that the Chairmar being  litigant in a case
similar to the other cases lefore the Court, was disqualified from acting asa
Justice, and that the orders were bad. In this case the disqualification arose ont
of a personal and iary interest. , R

Another case, in which it was held that interest is not a disqualification,
unless it is sufficient to cause a real bias, is Reg. v. Mayor and Justices of Deal, 45
L. T. N, 8., 439. In thatcase the petitioner had been convicted and fined for
eruelty to a horse upon the prosecution of an officer of the Society for the
Prevention of Cruelty to Animals, Some of the Justices who took part in the
eonviction were subscribers to a branch of the said Society, Held, npon a rule
for a certiorari, that there was nothing in these facts to create a real bias in the
minds of the Justices which could amount to a disqualifying interest.

An objection was taken to a conviction under an order made by the town
council of a borough in pursnance of the Dogs Act, 1871, that the convieting
Justices had been parties to the making of the order ; but the conviction was
upheld, Reg. v. Huntingdon, JJ., L. R., 4 Q. B. D, 522,

On an information laid under a Local Improvement Act by order of a Corpora-
tion, who were the local board, for violating a bye-law in deviating from a plan
of building, it was held that the convicting Justices were not disqualiied merely
'i])ecansu they were members of the Corporation. Harring v. Stockton, 31

. P., 420,

See Rawlinson's ‘“ Municipal Corporation Act,” Eighth Edition, p. 246, where
the strict rule of disqualification is spoken of as the ** old rule,”

By section 4, clause (p) of the Criminal Procedure Code *‘ offence” means any
act or omission made punishable by any law for the time being in force, By
clanse (r) of the same section ‘‘bailable offence’” means an offence shewn as
‘bailable in the second schedule, or which is made bailable by auy other law for
the time being in force. Under the schedule referred to, all *‘ offences agninst
other lawa” (i.e,, not under the Penal Code) which are punishable with fine only,
or with imprisonment for less than three years. are bailable. It follows that all
offences under the present Act, with the exception of that punishable under
section 366, are bailable offences within the meaning of ‘the Criminal Procedure
Code ; and that the provisions of that Code referring to such offences apply to
them. By the same schedule they are, with the same exception, cases in which
a summons shall ordinarily issne in the first instance, .

By section 1, Act V of 1867 (B.C.), the word *‘Magistrate” includes all

- Persons exercising all or any of the powers of a Magistrate. "

Ohjections have been raised to this section to the effect that it is at variance
with Government orders regarding Municipal Benches. The orders in question
direct that at least two Honorary Magistrates must formn a Bench for the trial of
Municipal cases. The present section enacts that n Magistrate may try such
cases, Therefore, it has been alleged, the section and the orders are contradic-
tory. The answer to the objection is, that a Bench of Magistrates is a Magis-
trate within the meaning of this section and of the Criminal Procedure Code,
and that Honorary Magistrafes are not usually vested with jurisdiction to tr
cases singly. Were they ted by Gover t. with the necessary loca
jurisdiction they could of course do so,

‘¢ Fines under this Act,”"—There is an obvious distinetion hetween fines under
this A.cwd under bye-laws made under this Act. This fact is recognized by
section 3563, which refers to a ** prosecution for an offence under this Act or any
bye-law made in pursuance thereof,”" thus obvionsly implying that the former
does not include the latter. The same distinction was observed in 5 and 6 Will,
4, ¢, 76, 5. 91, which provided that all the provisions thereinafter contained
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relative to offences against the Act shall bo taken to apply to all offences commit-
ted in breach 0lf any bye-law or tion made by virtue of the Act. Aet 111 of
1864 contained a practically similar provision, which was re-enacted in the Bill
of 1872, but omitted from the Act of 1876,

The omission is probably accidental, but does not a}vpear to be of much
consequence, as the general provisions of the Code of Criminal Precedure
appear to apply to offences against bye-laws and are to the same effect as
t}:u section under consideration. In fact the section is clearly redundant,
having regard to the provisions of the Criminal Procedure Code. The
breach of a bye-law comes under the definition of an offence in section 4,
clanse (p), and the geneml provisions of the Code therefore 3}:%} to it.

It may be noted, however, that by the common law ngland penalties
under bye-laws are ordinarily only recoverable by action of debt or assumpsit,
and that an indictment does not lie with regard to them,

By section 67 all fines paid or levied in any Municipality under this Act,
shnﬁ be eredited to the Mlimicipul Fund, The following. cirenlar relates to
certain other classes of fines:—

Municipal—No. 25T—M., dated the ith April 1885,

“1 am directed to acknowledge the receipt of your letter No. 126L—GM.,
dated the 8rd February last, in which you suggest that, as the charge of
maintaining the police in Municipalities is now borne by Government the
following fines realized within Municipal limits through the action of the police
should no longer be credited to Municipalities, but should form assets of the
Provincial Revenues :—

(a) Fines levied under section 14 of the Gambling Act IT (B. C.) of 1867 ;
() Fines levied for neglect of duty, absence, &c., from Police-officers
paid by Municipalities ; and
& (c) Fines levied under section 34 of the Police Aet V of 1861, for
nuisances committed within Municipal limits,

2, In reply, I am directed to say that, after a full consideration of the
question, the {‘ieutanu.nt-(}u\'emnr is pleased to direct that fines levied under
the Gambling Act, and those realized from the police in Municipalities for
neglect of duty, &c., should be credited to Government with effect from the
1st instant. Proceeds from fines levied for nui committed within
Municipal limits should, however, be made over to Municipalities as heretofore,”

#356. (367) Every notice, bill, form, summons or notice
Lisealtoo of demal\;ld under this Actdmtzytge served

oy be served. . personally on, or presented to, the person

ey Fo whom the same Ii)s addressed : 5

or-be left at his usual place of abode, with some adult
male member or servant of his family ;

or if it cannot be so served, presented or delivered, may
be put on some conspicuous part of his place of abode,

or of the land, building, or other thing in respect of
which the notice, bill, form, summons or notice of demand
is intended to be served.

®357. (368) When any notice is required to be given to
Siiartte . i the owner or to the occupier of any land,
owner or occupier of Such notice, addressed to the owner or
s occupier as the case may require, may be
served on the occupier of such land, or otherwise in the
manner in the last preceding section mentioned : .
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Provided that when the owner and his place of abode are
known to the Commissioners or other authorities igsuing the
mnotice, they shall, if such place of abode be within the limits
of their authority, cause every notice required to be given to
the owner of any land to be served on such owner, or left
with some adult male member or servant of his family ; and
if the place of abode of the owner be not within such limits,
they shall send every such notice by post in a registered
cover addressed to his place of abode, and such service shall
be deemed to be good service of the notice.

When the name of the owner or occupier is not known, i
shall be sufficient to designate him as “ the owner™ or * the
occupier ” of the land in respect of which the notice is served.

*358. (369) No assessment or rating of tax on property
P shall be invalid for error or defect of
Tax not ivalid for  form, and it shall be enough in any
assessment, valuation or rating for the
purpose of making such tax if the property so assessed or
valued is so described as to be generally known, and it shall
not be necessary to name the owner or occupier thereof.
It is to be noted that this section merely provides that ““ error or defect of
form " shall not render an assessment invalid. The section will not apply to any
.«case where the property is not liable to assessment.
*359. (870) Every person to whom a license has been
Holder of license Sranted under this Act shall, at all
to produce it when reasonable times, while such license shali
yeds remain in force, if thereunto required by
the authorities which granted the license or by any person
authorized by them in that behalf, produce such license to the
said authorities or to the person so authorized.
Whoever fails to produce his license when requiredht(Y
produce the same by any person autho-
e rized under this sec{ion )t,opdemand the
roduction thereof, shall be liable to a fine not exceeding one
undred rupees.
360. (371) All costs, expenses, fees, tolls, or other money
paE due under this Act to the Commissioners of
ery of moneys S . s -y
dne to the Commis- any Municipality, may be recovered in the
shory, manner provided in sections one hundred
and twenty to one hundred and twenty-nine, both inclusive.

That is to say, by presentation in the first place of 'a_bill, to be followed, if
necessary, by a notice of demand in the form marked (A) in the Fourth Schedule,
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and finally by distress and sale of moveable property. Section 129 affords the
alternative course of bringing a suit in a Civil Court,

Due under @is Act.—1If, therefore, fees could be levied under bye-laws made
under section 350, such fees would not be recoverable under this section. Fees
due under bye-laws could not be held to be fees due under this Act. Compare
notes to section 350,

1t is obvious that the Commissioners have no power to levy fees without distinet
authority to do so. The practice, therefore, said to prevail in some Municipalities
of levying fees for the consecration of pipal or other sacred trees on the sides of
public roads, is absolutely illegal.

361. (372) If money be due under this Act in respect

Power to sell un. 0l any holding from the owner thereof,
claimed holdings for 0N account of any tax, expenses or charges,
money due. recoverable under this Act, and if the
owner of such holding is unknown or the ownership thereof
is disputed, the Commissioners may publish twice, at an in-
terval of three months, a notification of sale of such holding,
and after the expiry of not less than three months from the
date of the last publication, unless the amount recoverable be
paid, may sell such holding to the highest bidder, who shall,
at the time of sale, deposit the full amount of the purchase-
money.

After deducting the amount due to the Commissioners as
aforesaid, the surplus sale-proceeds (if any) shall be credited
to the Municipal Fund, and may be paid on demand to an
person who estab.ishes his right to the atisfaction of suc{
Commissioners or in a Court of competent jurisdiction.

Any person may pay the amount due at any time before
the completion of the sale, and may recover such amount
by a suit in a Court of competent jurisdiction from any
person beneficially interested in such property.

Under the corresponding section, the surplus-proceeds were repayable within
three years, and if not claimed could then be credited to the Municipal Fund.
Under the present section they will be credited at once to the Fund, and the
ordinary law of limitation is the only restriction on their repayment. Similar

alterations have been made in all the sections of the Act which deal with the
matter of surplus-proceeds.

362. (373) The Commissioners may make compensation
: out of the Municipal Fund to any person
C"“‘mg“ for  sustaining any damage by reason of the
exercise of any of the powers conferred

by this Ast.

“ Damage ” is defined by Wharton to be “a loss or injury by the fault of
‘another, e,g,, by an unlawful act or omission ; any hurt or hindrauce that
& person receives in his estate ; also the compensation to be fixed by the jury
‘when they find a verdict for the plaintiff.” The object of the section appears



to be to give local authorities the power of co%grpmiaing civil suits to recover
damages which may be brought against them. The next section provides that
they must always have an o] nity of so doing. It does not, ap pear that
the section is i ed to confer a power of giving compensation in cases of
damnum ab rie. where no action would ordinarily lie.

By the Railway Clauses Consolidation Act, 1845, section 6, it is provided
that the Company shall make full compensation for all damages sustained by
reason of the exercise in regard to matters specified of the powers vested in
the Company. In Ricket v. Metropolitan Railway C’mrg;any (L, R,-3 -HY L.,
175), it was held * that no case comes within the Statute unless when some
damage has been occasioned . . . . in re:(swect of which, but for the Statute,
the complaining party might have maintained an action . . . . . . Any
other construction would open the door to claims of so wide -and indefinite
a character as could not have been in the contemplation of the Legislature.”
Semble, therefore, that the present section would apply to cases where in
consequence of the statutory powers not having been properly exercised or
having been exceeded, an action would lie, and also to cases where damage had
been occasioned by the proper exercise of the statutory powers, for which an
action would lie save for their existence.

A person who sustains injury from the execution of works authorized by a
statute is not, generally speaking, entitled to compensation under the compen-
sation clauses of the Statute, unless the injury sustained is such as, had the
works not been authorized by the Statute, would have given the claimant a
right of action. Therefore, where a Company on the execution of works
authorized by a local Act which incorporated the Waterworks Clauses Act,
1847, intercepted water from percolating underground into a well, and also
abstracted from the well water which had already so percolated into it, it was
held that inasmuch as, apart from the Statute, no action could have lain against
the persons who executed the works in respect of either the interception or
abstraction of such water, the Statute gave no right to compensation in respect
of either.—New River Company v. Johnson, 1 L. T. (N. 8.) 2&)5e

363. (374) No suit shall be brought against the Com-

No action to be Missioners of any Municipality, or any
brought against the of their officers, or any person.acting
gm“;‘:“h‘l’f:&:‘x; under their direction, for anything done
month’s notice of under this Act, until the expiration of
cause of action. one month next after notice in writing
has been delivered or left at the office of such Commissioners,
and also (if the suit is intended to be brought against any
officer of the said Commissioners or any person acting under
their direction) at the place of abode of the person against
whom such suit is threatened to be brought, stating the
. canse of suit and the name and place of abode of the person
who intends to bring the suit ; and unless such notice be
proved, the Court shall find for the defendant.

Every such action shall be commenced within three
months next after the accrual of the cause of action, and not
afterwards. :

If the Commissioners or their officer, or any person to
whom any such notice is given, shall, before suit is brought,
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tender sufficient amends fo the plaintiff, such plaintiff shall
not recover. : ‘ :

To what classes of suits similarly worded provisions in o Acts
apply, is o point which has given rise to a considerable amount of  dis-

and to some mnﬂicﬁnﬁydedsiom Thus, in Poorno Chunder Roy v.

Balfour, 535 C. R., 9 W. R., Bayley, J., held, that similar provisions contained

in section 87 of Act III of 1864 applied to a suit to recover possession of land.

Phear, J., questioned’ this, but concurred in dismissing the suit on other
unds. In Abloyanath Bose v, The Chairman of the Municipal Committee

whaagur, 92 C. R., 7T W. R., Norman, J., held, thut the same section a
to a suit brought to restrain the Commissioners from interfering with a road
claimed to be a private one. In Price v. Khilat Chundra Ghose, 5 B. L., App..
50, it was held that the same section did not apply to suits to recover posses-
sion of immoveable property, but only to actions for damages, In The Muni-
cipal Committee of Moradabad v, Chatri Singk, 1. L. R., 1 All, 260, o similar
view was taken. In Mayandi v. Meguhae, 1. L. R., 2 Mad., 124, it was held
that a similar provision in Madras Act 111 of 1871 (section 68) did nos apply to
a suit to recover money due under a contract, a breach of a contract not bei
a t.h'af done under the Act. In Manni Kasanodhan v. Ureole, 1. L. R., 2 All,
206, it was held that such provisions only apply to suits in which relief of a
pecuniary ngture is claimed for something dore under the Act, and for whieh
the persons performing them are personally liable for damages.

It may be now accepted as established law that the provisions in question
only apply to suits arising out of a pecuniary claim for acts done by the Com-
missioners or their subordinates in excess of their statutory powers.

The leading Bengal ruling on the subject will be found in the Full Bench
dectsion in Chunder Sikwr Bandopadya v. Obhoy Charan Bagehi, 1. 1. R.,
§ ¢al., 8, from which the following extract may be quoted :—

“As the relief which has been decreed in these suits is for the specific
recovery of land, irrespective of any damages for the plaintiff's dispossession, we
consider that the 87th section of Beugal Act I11 of 1864 does not apply.

“ That section, as it seems to us, is applicable only in those cases where the
plaintiff elaims damages or p tion for some wrongful act committed by
the Commissioners or their officers in the exercise, or the honestly supposed
exercise, of their statutory powers.

*The notice in the earlier part of the section is meant to give the defendant
the opportunity of making some pecuniary amends for the wiong without
incurring the cost of litigation.”

. Ina case reported in L. L. R., 8 Bom., 421, a somewhat wider in

is placed on a similar provision in Bombay Aect VI of 1873. It was that
** Section 86 of the Act is not confined to an action for damages, but is appli-
cable to every claim of a pecuniary nature arising out of the acts of Munieipal
bodies or officers, who, in the bond fide discharge of their public duties, may have
Tittad illegalities not f)t;sﬁﬁedelay their power.”

o cause of action will be allowed to be raised in asnit to which this section
applies, unless disclosed in the notice of action required to be given.— Ullman
and others v. The Justices of the Prace for the Town of Calcutta, 8 B. L. R., 265,

Municipal Commissioners are entitled to the motice referred toin this section
only when they have becn acting boud fide, in the belief that they were exercis-
IE powers given to them by the Act. Where their proceedings are not bond
fide, and are only done colcrably under cover of the Act, th% are not entitled
to uny notice.—Gopee Kishen Gosaia v. Ryland, 279 G. R., 9W. R.

A distinet notice of action is absolutely . A notice objecting to and
asking for reconsiderntion of the order phi:g against is not sufficient. —
ﬁbﬁ;w Bose v, Chairman of the Municipal Committec of Krishnaghur, 92 C.

inlmiﬂortbormuryofdnﬁonmu‘ntdthedounﬁon of an omni-
and of a daily fine imposed by the Municipality of Howrah, such detention
B ot " o, e Sy s o S 1 sl upts
the seisure of the omuibus, and not upon the order of the High Court w
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~ allowed the conviction to stand as to one rupee, and that he could not under the
cireumstances treat the continued detention of the omnibus as a fresh cause of
action from day to day, and his suit not having been brought within three
months was barred — Hughes v, Municipnl Commissioners of Howral, 19 W. R., 339,

**The plaintiff on April 1883, sned the defendunts for damages for injuries
cansed by the defendants’ works to his houses. On the case coming on for hear-
ing, it appeared that the notice of action served upon the defendants was de-
fective m form, and the suit was, on the 11th December 1888, dismissed, with
liberty to the plaintiff to bring a fresh suit for the same cause of action.” 1

On the lﬁrﬁ December 1888 the plamtiff served the defendants with a fresh
notice, and on the 15th March 1889 iustituted the present suit. It appeared
from the plaintifi’s evidence that, in the beginning of December 1888, the house
had beer reduced to such a condition that 1t was ineapable of sustaining further
damage. Held, that the right to sne accrued to the plaintiff on the happening
of damage by reason of the subsidence arising from the defendants’ act ; that
the plaintiff had not shown that a right to sue upon which the suit could be
maintained had acerued within three months before the institution of the suit
ns required by section 350 of the Municipal Act (IV of 1876), and within the
terms of the notice of the 18th December ; and that the snit was therefore bar-
red.— Ihearkanath Gupta v. Corpoiration of Calewtta, 1. L. R., 18 Cal,, 81.

The followin: reported cases may also be referred to with regurd to the
interpretation to be put on this section.—Joxki Katidas v. The Dakor Town Mu-
wicipality, 1. 1. R., 7 Bom.. 399 ; Joharinal v. The Municipality of Almednugar,
1. L. R., 6 Bom., 580 ; Surabji Nussarvanjiv. The Justices of Peace of Bombay,
12 Bom, H. €, Rep., 250.

There is no objection to serving the notice referred to in this section by regis-
tered letter (L. L),

Auytiing done vnder this Aet.—In the Eoglish Municipal Corporations Act,
1882, section 226, the words used are “ for any act done in pursusucs or execn-
tion or intended execention of this Act, or in respect of any alleyed negtect or
defanlt ¥n the evecutron of this Act.” In a memorandum prefixed to the Bill
when introduced into Parliament, it was stated that the words in iwalics had
been inserted with reference to the ruling in Kiug v. Burrell, 12 A, & E., 460.
In that case it was held that a notice of action in a suit for an omission or neglect
was not pecessary under section 135 of the Act of 1835, as, by that section, ‘such
notice was required only in actions for anything dexe in pursuance of the Act.
‘I'his ruling, if correet, is evidently applicable to the present section. It seems,
however, to have been differed from in Wilson v. Mayor of Halifor, L. R., 3 Ex.,
114, See Rawli 's ** Municipal Corporations Act,” 6th Edition, p. 314,

It is important to notice that when duties and powers are conferred by
Statute, no action will lie for damages resulting from the exercise of those
powers or the performance of those duties nnless there has been negligence in
suel cise or performan Thus it hus been more than once held that a
Railway Company is not liable withuuusrmr of negligence to injury caused by
sparks from a locomotive engine, as under its statutory powers it L authorized to
run locomotive engines,—Halford v. Kast Indion Railway Company, 14 B, LER.,
1. Butif it neglects to avail itself of all such contrivances as are known in prac-
ticau use to prevent the emission of sparks from engines, it will be responsible for
such neglect. (Addison on Torts, 5th Edition, 342.) On the same principle it
was held that a Corporation authorized by Statute to make excavations for
drainage was not linble to damnges thereby cansed to a neighbouring
house, when it had entrusted the execution of the work to skilled and compe-
tent contractors.— Ullman and others v, T he Justices of the Peace for the Town of
Calcutta, 8, B, L. R., 265. * .

* The following Circular has reference to civil litigation carried on by the Com-
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- No, 2424 T—M,, dated Darjecling, the 26th October 1885.

T am directed to acknowledge the receipt of your memorandum No. 43 MM,
dated the 10th June last, submitting, for the orders of Government, a copy of a
worrespondence between the Magistrate of the 24-Pergunnahs and the rman
of the Naibatty Municipality, in which the question has been aised as to whether






