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as it may prescribe, for its approval, or for the approval of
such officer.

“ Five thousand” has been substituted for * three thousand ” in this
sectiqn.

*80. (71) It shall not be lawful for the Commissioners
. to authorize the expenditure on any

Disbursement, of ex- ohjqet during the year of a sum in

cess expenditure, v b i

excess of that which has been sanc-
tioned in the estimate of the year, or in a revised estimaite,
for such object; but if it be found necessary in the course
of the year, the Commissioners may recommend to the
Commissioner of the Division that the allotments which
have been made to the dificrent heads of the estimate shall
be modified by transfer of any amount from one head
to another, and the Commissioner of the Division may
sanction such transfers of allotment.

The practice of transferring and expending such amounnt in anticipa-
tion of sanction is illegal. and shovld be avoided. If application for
sanction be made in due time it cannot be necessary.

The amount of an estimate sanctioned for a given year for expendi-
ture on any ohject must, of eourse, be expenled within that year, or it
lapses. The practice of drawing out such unexpended balances before
the close of the year and keeping them in deposit. in order that they may
appear in the accounts as disbursed in that year, is quite illegal and

improper and an evasion of the budget system. It is not, however, an
altogelher unknown practice,

81. (72) The Commjssioners shall, at such time and in

An annual report of Such form as the Local Government
proceedings, &c., to be shall direct, furnish annually a report
submitted. of their proceedings and statements of
the wevks executed by them, and of all sums received and
expended by them.

The report and any orders which may be passed thereon
by Government shall be open to the inspection of the tax-
payers at the office of the Commissioners, with the account
books and the quarterly and the annual accounts.

The Commissior:ers should obviously have an opportunity of consider-
ing and amgnding the repnrt at a meeting before it is submitted.

82. (73) The municipal accountsyshall be kept in such
form, sod shall be audited each year
in such manner as the Local Govern+
ment shall direct.

The power of directing in what manner the municipal accounts ghall
be kept, conferred on the Local Government by this section, is new. .

Formand andit of ac-
counts.
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83. (75) Unless the Local Government shall otherwise
direct, all sums received on account
of the Municipal Fund shall be paid
into a Government treasury, or into
any bank or branch bank used as a Government treasury
in or near to the Municipality, and shall be credited to an
account, to be called the account of the Municipality to
which they belong :

Provided that the Commissioners may invest any moneys
not required for immediate use eithes in Government secu-~
rities, or in any other form of security which may be
approved of by the Local Government.

Custody of the Muni-
cipal Fund,

The words ‘ unless the Local Government shall otherwise direct ” are
new. ‘In the Government Savings' Bunk' has been omitted from the
second clause,

84. (76) Unless the Commissioner of the Division shall

Ordersforpaymentof expressly extend (as he is hereby
money. empowered to do, on the recom-
mendation of the Commissioners at a meeting) the limit
of the powers of the Chairman or Vice-Chairman in this
behalf, all orders for the payment of money from the
Municipal Fund, if for a sum not above five hundred
rupees, shall be signed by the Chairman or Vice-Chair-
man; and all orders for larger sums by both of the said
o_fﬁcers, or by one of the said officérs and another Commis-
sioner.

No such orders shall be issued otherwise than for the
payment of money of which the expenditure has been
authorized by the Commissioners at a meeting, as provided
in section seventy-eight.

“ Commissioner of the Division " has been substituted for * Lieutenans.
Governor” at the beginning of the section. The other changes in the
section are in wonsegquence of the abolition of the distinction between
first and second class Municipalities.

The second clause is important, though its provivions are commonly
disregarded or misunderstood. The authorization here refgrred to is
required in addition to 8 provision in the sanc{ioned budget estimates,
though the two things dre rommonly confounded. The Chairmen or

ice-Chairman is not justified in signing the order for payment unless
there has been a distinct resolution passed at a meeting, suthorizing the
expenditure for the purpose in question. Such a resolution cannot be
legally passed at a foeeting, unless there is a distinet provision in the
sanctioned budget estimates of a sum for the purposs in guestion,
‘coveriug the proposed expenditure. Compare section 75 and note.
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PART 1IV.

Or MuxiciPAL TAXATION,

85. (77) The Commissioners may,from time to time, at

Alternative tax upon @ meeting convened expressdy for the
persons or holdings, purpose, of which due netice shall
have been given, and with the sanction of the Local
Government, impose within the limits of the Municipality
one or other, but not both, of the following taxes :—

(@) a tax upon persons occupying holdings within the
Municipality according to their circumstances and property
within the Municipality :

Provided that the amount assessed upon any person in
respect of the occupation of any holding shall not be more
than eighty-four rupees per aunum ; or

(b) a rate on the annual value of all holdings situated
within the Municipality :

Provided that such rate shall not exceed seven and a
half per centum on the annnal value of such holdings,
except within the Municipalities of Dacca and Darjeeling,
in which it shall not exceed ten per centum on such annual
value; and provided also that no rate shall be imposed on
any holding of which the annual value is less than six
rupees.

-

Under the Municipal Taxation Act. 1881, (Act No. XT of 1881). section 3,
the Governor-General in Council may, by an order in writing, prohibit the
levy by a Municipal Committee of any specified tax payable by persons
residing, on military duty, within the limits of a Municipality, or by
Government itself.

By section 4, as long as such an order is in force, tl® amount of tax
incurred by such person on military duty shall be paid by Government.
Provided that Government shall not be liable to pay any tax in respeoct
of a horse which such persou is bound by the regulations of the service
to which Be belongs tg keep.

By section 5, as long as suckL order is #n .Jrce. the amount of tax due
on soccount of (Government in its ¢ #n behalf shall be such as an offiddr
appointed for that purpose by the Local Government ehall decide to be
fair and reasonable.

The tax upon persons under clause (z) must be coftzidered a rate within
the meaning of section 15, as otherwise, if none of the special rates
referred to in the present At were in foroe, none of the residents.contd
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be held to pay any rates at all, and none of them would be able to vote
at the elections of Municipal Commissioners.

Two or more persons having separate sources of income, and ccoupyin
in peveralty the same holding, may, it would seem, be separately naneeseg
under clause (2). In such a case it appears somewhat doubtful whether
each could be assessed up to the maximum of Rs. 84, or whether the
total assessment upon all the occupiers of the holding must be within
that amount. Probably the latter view is the correct one.

The proviso attached to the definition of “holding " in clause (3), see-
tion 6, must be borne in mind as regards clause (@) of this section. Where
two or more adjoining holdings form part of the site or premises of certain
classes of bpildings, they shall be deemed to be one holding, except for the
purposes of the Act mentioned in clause (a) of section 85. If, therefore,
s dwelling-house, manufactory, or other building of the kinds specified, is
built npon several holdings. the owner thereof can be separately assessed
in respect of each of such holdings up to the linit of Its. 84 per annum.

£, on the contrary. such building is built 6u one holding ouly, the amount

geesged cannot exceed Rs, &4 per annum, whatever may be the annual
value of the building. In the case of a large manufactory or ware-
house. it is, therefore, very much amatter of mere accident whether it can
be adequately assessed or not. in a Muunicipality where a tax on persors
is in force. The tax in question appears to be a quite unsuitable to any
very advanced Municipalities. It iz admittedly illogical and arbitrary,
though it may work well enough as a rough and ready mode of assess-
ment in gmall Muuicipalitics, where the incidence of taxation is very
light. The following remarks on this tax may be quoted :—

** The Hon'ble Mr. Dampier said.—the scheme of the tax was none of
his own. The Bill merely continued the rough mode of assessment
which was in force throughout the length and breadth of the land, and
had been so for the last score of years. At the same time he admitted
that this tax, if you came to look at it through a microscope, and to tesl
it critically, was absolutely indefensible: iv was a rough and crzde mode
of taxation. which. on the whole. was well adapted to the circumstances
of the country; but he should be glad to improve upon it if it could be
done.”—P, (., Frby. 19, 1876,

The proviso that the total sum to be raised under clause (a) shail not
exceed the amonnt which would be produced from an average rate of
Re. 2-4 per holding has been omitted. The following extract explains
why-—* The Hon'ble Mr. Reynolds moved to substitute the followizg pro-
wiso for the proviso to (section 85). clanse (a) :—' Provided that the amount
assessed on any one person in respect of the occupation of any one hoid-
ing shall not be more than eighty-forr rupees per annum.” He said thot
this amendment was rendered necessary in conscquence of the amend-
ment which had been made in the definition of * holding, the effect of
which would besto diminish the total number of holdings in Munici-
palities. There was some danger in retaining the words in the firet part
of the proviso. *The total sum to be raised by the tax in any year
shall not exceed the sum which would be produced by an average rate of
Rs. 2-4 for each holding.”” s-(P' C., March 15, 1884

-86. (78) The Commi%sioners may, from time to time, at
Additional taxes a meeting convened as aloresaid, and

* with the sanction of the Loecal
Government, order that the following tax, fee, tolls, and
rates, or any of them, be leévied within the limits of the
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Municipality in addition to either of the taxes mentioned
in the last preceding sectjon :—

(a) a tax on carriages, horses, and other animals named
in the fifth Schedule ;

(b) a fee on the registralion of carts;

(c) tolls on ferries and (subject to the provisions of
sections one hundred and fifty-eicht and one hundred and
fifty-nine) tolls upon bridges and metalled roads ;

(d) a water-rate not exceeding six per centym on the
annual value of holdings when the houses and lands are
situated in streets supplied with water, and not exceeding
five per centum when the houses and lands are situated in
streets not so supplied ;

(¢) alighting rate not exceeding three per centum on
such annual value ;

a fee for the cleansing of latrines.

Provided that the taxes mentioned in clauses (d), (¢), and
(f) shall not be levied in any Municipality unless the
provisions of Part VII in respect of clause (d), or of Part
VIII iz respect of clause (¢), or of Part IX in respect
clause (f) shall have been extended wholly or partly to such
Municipality in the manner hereinafter provided.

Clauses (). (¢), (f). and the proviso at the end of the section are new.

Of the taxes above enumerated, (4), (), and (/) must be considered to
be rates within the meaning of section 15, but apparently not («) and ().
See note to section 15. (r) isof course out of the question.

The fact that any of the taxes specified in this and the preceding

section have not been included in the estimates, does not preclude the

Commissioners from levying them in the manner prescribed. Compure
section 72.

Of the Tux on Persons.

87. (79) When it has been determined that a tax shall

Assessment list to be be 1mposed on persons occupying
prepared. holdings  within the ¢Municipality,
according to their circumstances and property, the Commis-
sioners, after making such enquiries as may be necessary,
shall cause to be prepared an ussessment list whieh shall
contain the followIng pariiculars, gu8 any others which the
Commissioners may think preper to include :— -

() name of the street or road in which the holding
is situated ;

(&) number of the holding on the register;
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(¢) name of the person occupying the holding, whether
such person be assessed or exempted from assessment ;

(d) description of the holding, and of the property
within the Municipality, and the profession or business of
the person assessed ; '

(¢) amount of annual assessment ;

(f) amount of quarterly instalment;

(g) if the occupier of the holding is exempted from
assessment, & note to that effect.

The tax upon persons shall be ‘payable in quarterly:
instalments by persons occupying holdings.

Such tax shall not be assessed or levied on any person in
respect of the occupation of arable Jands or of any building
which is used exclusively as a place of public worship.

% Public worship " has heen substituted for ‘‘worship™; otherwise
unsaltered.

The holding may possibly not be situated near any street or road, and
in such a case the omission of tae particulars required by clause (a)
could not reasonably be held to invalidate the assessment,

« Arable " is defined in Webster's Dictionary as * fit for ploughing or
tillage, hence often applied to land which has been ploughed or tilled.”

¢ Tillage " is defined by the same authority to be * the operation,
practice or act of preparing land for seed and keeping the ground free
from weeds which might impede the growth of crops.”

In the case of a petition filed by certain pin-growers in the Baidyabati
Municipality, Government was advised that pin gardens are arable lands
and as such are not liable to taxation under this section.

Orchards and pleasure-gardens are ohviously not arable lands.

“ Bhall be payable in quarterly instalments."” This provision imposes
on the Commissioners the duty of collecting the tax quarterly, and they
are not justified in collecting it half-yearly. They have obviously no
power of collecting it half-yearly in advance, as the tax-payers are
only bound to pay it quarterly in advance. There is nothing in the
Act which compels the Commissioners to maintain a staff for cellecting
the tax from door to door, though there is also nothing to prevent their
doing so. They may require payment at their office if they are ao
minded. (L. R.)

A Gomastah resided in a cutcherry situated within a Municipality, in
which a tax upon persons was in force. The Zemindar, his employer,
was a non-resflent, J/vld, that as the Gomastah paid no rent, and
resided in the building solely to carry on the business of the Zemindar
whose representative he was, the Zemindar must be consjdered to be the
person occupying the holding under this sectiou, and to be liable for
the tax. (L. R.) ,

-If the holding is occupied ia severalty by more than one person, each
of such persons may appsrently be separately aesesped under this section.
Yor the tax is not assessed on holdings, but on persons occupying hold-
ings according to their circumstances and property within the Munioi-
pality. It seems probable in such a case that the total assessment must
ot exceed the maximum of Re. 84.
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88. (80) Save asis herein otherwise provided, every

Duretion of assess- assessment of the tax upon persons
ment. shall take effect from the beginning
of the year next following that in which the notice required
by section one hundred and twelve is published, and shall
be valid for three years and until the beginning of the year
next after the date on which a new assessment or valua-
tion may be published, of until the assessment and valua-
vtion be revised and amended :
. Provided that when this Act is extended to afly place,
the first assessment may take effect from the beginning of -
the quarter next fellowing that in which the said notice
shall be published.

It follows that when the Actis first extended to any place, no tax
upon persons can be raised during the current guarter. For the assess-
ment cannot take effect until the beginning of tha yuarter following
that in which the notice shall be published, so that eveu if the notice is
published directly after the Act is extended, mo tax cun be raised
until next quarter.

When under the former Act the Bally Munioipality was formed out of
a portion of the Howrah Municipality, it was held that no tax could be
collected during the current quarter. For the Act coutaining no provi-
gion for the division of a Municipality, had to be extended to the place
ag if it had never been in force there. and the notice referred to had there.
fore to be published. Sectiony of the present Act authorizes the sub-
division of a Municipality, and thevefore provides against similar
difficujties in future. The section (9), however, does not provide for
the uniting ol two Municipalities, and precisely the same difficulty
would occur in such a case.

89. (81) In any Municipality in which the tax on per-

Assessment of pulic sonsisimposed,no tax shall be assessed
buildings. on any person in respect of his occu-
pation of any holding which is the property of Govern-
ment and used for the purposes of a public building, but
a rate not exceeding seven and a half per centum may be
assessed on the annual value of every such holding, to be
ascertained in the manner prescribed by. section one
hundred and one, and such rate shall be payable by
Government,

90. (82) Whettver any tax shgll®ave been assessed on

Procedure if aggre- any personin respect of his occupation

gate amount of rates of two or more holdings, and thd
on
::ueese;i ol o tfnl’sfeﬁpar aggregate of the amomnt so' assessed

iy upon him shall exceed eighty-four
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rupees per annum, such person may, within fifteen days
of the publication of the notice required by section one
hundred and twelve, apply to the Cominissioners to cancel
such assessment, and to substitute for the total amount of
tax so assessed upon him, inrespect of the said holdings,
a rate to be calculated at seven and a half per centum on
the annual value of such holdings ; and the Commissioners
shall thereupon substitute such rate ; and, for the purpose
of calculating the amount of such rate, shall determine the
annual ¥alue of the said holdings in-the manner prescribed
by section one hundred and one.

Every rate imposed under this section shall be payable
by the occupier of the holdings so rated.

These two sections are practicaily unaltered.

*91. (83) The Commissioners may exempt from assess-
ment any person who may by them be
deemed too poor to pay the tax; but
the name of the occupier of every holding shall be in-
cluded in the assessment list, whether he be assessed or
exempted from assessment.

92. (84) If any person mentioned in the assessment list

shall, at any time after the publication

Power to apply for :
reduction of nssessment  thiereof, have ceased to vecupy any
in altered circumstan- holding in respect of the occupation of
ces. which he has been assessed, or if the
méans and property in respect®of which he has been so
assessed shall have been reduced, the Commissioners may
on his application exempt him from his assessment, or may
revise the same ; and such exemption or revision shall take
effect from such date as the Commissioners may direct.

The following extract bears upon this section :—

“ The Hon'ble Mahomed Yusuf moved that the words ¢ the Commissicn-
ers shall,’ in line 8 of section 91, be substituted for ‘ the Commissioners
may ' in line 8 of section Y1. The section gave power to apply for a
reduction in sitered circumstances, but left it optional with the Com-
missioners to grant or refuse reduction of nasscssment in such cases.
He contended that reduction of assessment should be imperative where
the means and property of the assessee had been redneced. and notice of
exemption should be giver where a holding has ¢2ased to be occupied.”
+ ‘'The Hon'ble Mr. Reynold#remarked, that the amendment would require
the Commisgioners in these caser either to pass an order of exemption
or to revise the assessment, but the clause did not apply only to the
case of a man who ceased to occupy premises, but also to reduction of

assessment, He, therefore, could not accept the amendment. He nnder.
stood the object of the amendment to be, that when a man had

Power of exemption.
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to oooupy, the Commissioners must in that cose exempt; but the fact
of“ ceasing to occupy need not necessarily in every case give an absolute
right to exemption. He should, therefore, prefer to give the Commis.
sioners the diseretion provided in the section. The words ¢ may exempt’
npose on the Commissianers the duty of exempting if cause was shown."—
P. C., February 20th, 1884.

'93. (85) The Commissioners may, at any time after the

N pubdication of the notice required by
meng T toslterassess:  section onme hundred and twelve,

assess any person who wasgwithout
authority omitted from the assessment list, or whose liabi-

lity to assessment has accrued thereafter, and may enhance
any assessment which appears to them to be inadequate,
and to have been so made owing to mistake or fraud.

Any assessment or enhancement made under this section
shall take effect from the beginning of the quarter next
following that in which such assessment or enhancement
is made.

The number of the section referred is necessarily altered. but other.
wise no change has been made. The following extract from the Pro-
ceedings of the Council when Act V was under discussion is important
a8 clearly shewing the object and effect of this section : —

» The Hon'ble Baboo Kristodass Pal moved the omission of the
words ‘to be inadequate and’ in line 8. He said, that this section
provided that the Commirsioners might. at any time after the publica-
tion of the assersment i'st, assess any person who was without authority
omitted therefrom, or whose liability to assessment had accrued there-
after ; and might enhunce any agsessment which appeared to them to be
inadequate, and to have been so made owiug tn mistake or fraud.
He wished to be informed whether this enhancement might be made
during the currengy of the assessment. that was to say, within the
three years for which the assessment was to remain undisturbed. [The
Hon'ble Mr. Dampier said that it was so.] Then this section would
override the other sections as to assessment. The ground of inadequacy
was after all a very slender ground, and would be open to misconstrue-
tion. He submitted that, where there had been mistake or fraud which
could be proved, the assessment ought to be revised, but no assessment
ought 40 be enhanced merely because it appeared to inadequate ;
for if you allowed the assessments which were made for three years to
be disturbed on so slight a ground, it would open a wide loophole for
enhancement.”

“The Hon'ble Mr, Dampier explained that the essence of the provi-
sion was thot the assessdhent was made by misteke or fraud ; according
to the wording it must have beun inadequate and have been so made'
by mistake or fruud "—Afarch 2, 1870.

It is clear from the nbove that the only cases in which nssefements
can be distarbed before the expiration of the three ye#rs, is where there
has been mistake or fraud.

| 4
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#9094, {88)""THe Commissioners way at any time sub-

" ptitute for any name mentioned in the

ofm“;;:n change  gssessment list the name of any new

i occupier of a holding, and mayassess

the tax on such person, and such person shall be liable to

pay such assessment from the date on which his oecupation
of the holding commenced. .

*95. (87) If any holding shall become vacant in the
course of the year, the assessment on
account of the gecupation of such hold-
ing shall cease to have effect from the
first day of the quarter uext following that in which it
became vacant.

Of the Rate on the value of Holdings.

*06. (88) When it has been determined that a rate

Commissioners to de- Shall be imposed on the annual value
termine the valuation of holdings, the Commissioners, after
of holdings. making such enquiries as may be
necessary, shall determine the valuation of all holdings
within the Municipality as hereinafter provided. '

97. (89) Save as is herein otherwise provided, such
valuation shall be valid for three years
from the date on which it first takes
effect in the Municipality, and until
the beginning of the year next after the date on which a
new valuation may be made, or until the valuation be
revised and amended.

98. (90) The rate on the value of holdings shall not

Buildings exempted be assessed or levied on any holding
from tax. which is used exclusively as a place
of public worship, or which is duly registered as a pubiic
burial or burning ground under section two hundred and
fifty-four.

“ Buildings exempted from tax” in the margin is an obvious mis.
take for “holdings exempted from tax,” * Public worship” has been
substituted for * worshi_.." The object of the slterntion is obvious,
Under the former section, places nsed for the purpose of private worship
were exempted,

It will be noticed that arable lands, which are exempted from the tax
©n persons by sectipn 87. are not exempted from the tax on holdings under
this section. The ordinary and obvious inference appears to be, that the

Assessmunt on vacant
holdings when to cease.

Duration of assess-
ment.



PART Iv.] Arable Lands: £+

intention of the Act is that they should not be.'exdmpted., As, however,
contradictory opinions on the point have been given -on high authority,'
it may be as well to see what evidence exists as to the intentions of the
Council on the subject,

Before Act V of 1876 was passed, arable lands were expressly exempted
under both Act III of 1864 und Act VI of 1868, Under the former Act
a rate on holdiugs was in force.and under the latter a tax on persons.
Arable lands were therefore at that time expressly exempted from all
Municipal taxation. The following extract from the Proceedings of
the Council, when the Bill of 1872 was under consideration, will shew,
however, that. by that time, there was a strong opinion on the part of
Government; that they ought to be assessed : —

“ Section 45 related to fhe tax upon buildings (holdinga) and ex-
empted buildings used exXclusively as places of public worship or
applied solely to churitable purposes.”

“The Hon'ble Rajah Jotendro Mohun Tagore moved the insertion of
the words ‘and arable lands' after ¢ purposes,’so as t0o exempt arable
lands from the tax.”

“The Hon'ble Mr. Beanfort said that he would move as a counter.
amendment that the following words be added to the section :—* Pro-
vided that the anuual value of any arable land shall be deemed to be
one-half of the annual rent at which such land may be reasonably
expected to be let,”

“ The Hon'ble My, Bernard said it might be explained that lands taxed
by Municipalities were exempted from road cess under Act X of 1871 of
this Council, and if arable lauds within municipal limits were exempt-
ed from taxation under this Bill, they would escape taxation altogether.
The amendment which the Hon’ble Member in charge of the DBill had
proposed would reduce the rale on arable lands in Municipalities very
nearly to what they were assessed for road cess outside Municipalities,”

“ His Honor the President said. roads outside Municipalities were to be
mads by those taxed outside by the district road cess, and inside Munici-
palities, by Mnuicipalicies ; and it was only fair that arable lands within
Municipalities. which werc exempted from the district road cess, should
pay & taxsuch as the same lands outside Municipalities paid upder the
road cess. Hequite thought with the Hon'ble Member that it would
be hard that arable lands within Municipalities should pay a tax as
high as that paid jy houses and shops; and therefore it appeared to
His Honor that the half-rate. which the Hon'ble Member in charge of
the Bill had proposed, would meet the difficulty.”

“The Hon'ble Rajah Joteudro Mohun Tagore said, that after the
explanation that had been given he would withdraw his amendment.”

+The Hon’hle Mr, Beaufort's arnendment was then agreed to."—P, C.,
18th July, 1872,

The principle of the amendment in question was accept®l by the framers
of the Draft Bill which afterwarde became Act V of 1376, as section 69
contained & claase identically the same as Mr. Beaufort's amendment.
This clause was, however, omitted by the Select Committee, The om
poasible conolusion which can be drawn fromghis omission. is, that they
were of opinion that arable lands should b# assessed at the full, and not.
at the half-rate. The fact having been already recognized by the Draft
Bill, that arable lands were assessable under its general provisions refer.)
ring to the tax on holdings. it would have been obyiously neceasary to
introdnce a distinct provision on the subject, had the Select Committee
intended to exompt them altqgether. Moreovgr, it appears from theix,
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report, that they had mo such intention, They specify the classes of
holdinge whichthey have exempted from municipal taxation, but argble
lands are not among them,

When the Bill was comsidered in Council, & provision was asdded
exempting arable lands from taxation with respect to the tax on persons.
No such provision was inserted with regard to the rate on the value
of boldings, and the obvious inference is, that it was not the opinion of
the Council that they onght to be exempted.

In the Act now in force the provisions on the subject are taken from
the former Act without alteration. It ma) be poticed, however, that the
Bill, before it came into Council, contained a ¢clause exempting arable and
pasture lands from the lighting-rate. though it coutaired no such pro-
vision witk regard to the rate on holdings. This exemption as regards
the lighting-rate was deliberately omitted by the Council. Compare
note to section 311.

+  As the present section has been made to apply to both the lighting-rate
and the water-rate, it appears that arable lands are subject to both,
though this fact has possibly been overlooked. There are no exemptions
as regards fees under Part 1X; and they are therefore subject to latrine
tax also.though in caxes of hardship the Commissioners have power under
section 327 to exempt them. As wection 106 has been extended to both
the lighting-rates and water-rates. the Commissioners have a similar
power with regard to these taxes also.

#99. (91) The Commissioners, in order to prepare the

What retuin sisy b valuation list, may, whenever they
required for ascertain- think fit, by notice, require the owners
ing annual value. or occupiers of all holdings to furnish
them with returns of the rent or annual value thereof ;
and the Commissioners, or any person authorized by them
in that behalf, at any time between sunrise and sunset,
may enter, inspect, and measure any such holding after
having given forty-eight hours’ previous notice of their
iutentiou to the occupier thereof.

100. Whoever refuses or fails to furnish any such

Penalty fordefanltin return for the space of one week from
furnishing return. the day on which he shall have been
required to do so, or knowingly makes a false or incorrect
return, shall be liable to a fine not exceeding twenty
rupees, and: to a further daily fine not exceeding five
rupees for each day during which he shall omit to furnish
& true and correct return; and whoever hinders, obstructs,
or prevents any Corpmissioner or any person appointed by
the Commissioners as aforesaid, from entering, or inspect-
.ing, or measuring any such holding, shall be liable to a fine
not exceeding two hundred rupees.

This is new. A sentence by a Court inflicting a daily fine until such
time a8 an accused person shall desist from commitiing a continuous
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offence, is bad in law. 7In re Sagur Dutf,1B.L. R., O.Cr., 41; 6 Cr. B,,
26 W.B.; 31 Cr. R, 21 W. R.

101. (92) The gross annual rent at which any holding

Annual valueof hold- May be reasonably expected to let,
ing how to beascertain- shall be deemed to be the annual value
ed. thereof, and such value shall aceord-
ingly be determined by the Commissioners, and entered
in the valuation list:

Provided that, if ghere be on a holding any bufilding or
buildings, the actual cost of erection of which can be ascer-
tained or estimated, the annual value of such holding shall
in no case be deemed to esceed an amount which would be
equal to seven and a half per centum on such cost, in
addition to a reasonable ground rent for the land com-
prised in the holding :

Provided also, that where the actnal cost so ascertained
shall exceed one lakh of rupees, the percentage on the
annual value to be levied in respect of so much of the cost
as is in excess of one lakh of rupees shall not exceed one-
fourth of the percentage determined by the Commissioners
under section one hundred and two.

Provided further, that, in estimating the annual value of
a holding under this section, the value of any machinery
that may be on such holding shall not be taken into
consideration.

The first para. is unchanged. The remainder of the sectivn is entirely
new,

As regards the cBustruction to be placed upon the first para., Govern-
ment has been advised that, in a town where there are both hired and
unhired houses, ' the annual value of unhired houses should be derived
from a comparison of them with the hired hounses in the vicinity, making
such deductions from or additions to the rent of the latter as circum-
stances require.”

“ This is the construction which has been put on the 6 and 7 of William
IV. frora which this section is taken.” o

*“The law does not justify the Commissioners in going into calenla.
tions and determining what onght to be the rent from the capital
expended on the holdiug; nor.on the other hand, to take into con-
pideration the contingency of all the houses being thrown into the
market. In the dne case the Corsmissiondrs would be levying a tax not
according to the actual or presumed ietting value, but on the capital ; on
the other. they would levy the rate on a hypothetical condition of things'
which had no existence in fact. What they should say in connection
with each holding ia (other things heing as they are now), ‘ what do we,
from a comparison of this unhired holding, with such and such a8
hired holding, consider a reasonable rent? " (L. R.) :
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102. (93) Subject to the provisions of section eighty-five

Determination of rate the Commissioners, at a meeting to be
of tax on holdings. held before the closz of the year next
preceding the year to which the rate will apply, shall deter-
mine the percentage on the valuation of holdings at which
the rate shall be levied, and the percentage so fixed shall
remain in force until the order of the Commissioners deter-
mining such percentage shall be rescindad, and until the
Commissipners at a meeting shall determine some other
percentage on the valuation of holdings at which the rate
will be levied from the beginning of the mext year:

Provided that when this Act is first extended to any
place, the first rate may be levied from the beginning of
the quarter next after that in which the percentage has
been fixed by the Commissioners at a meeting.

It follows that when the Ast is first extended to any place ne
such rate can be levied during the quarter then current. -

*103. (94) As soon as possible after the percentage at

Preparation of valua- Wwhich the rate is to be levied for the
tion and rating list. next year shall have been determined
under the last preceding section, the Commissioners shall
cause to be prepared a valuation and rating list, which shall
contain the following particulars, and any others which
the Commissioners may think proper to include :—

(@) name of the street or road in which the holding
is situated ;

(b) number of the holding on the register ;

(c¢) description of the holding;

(d) annual value of the holding;

(¢) name of owner;

(f) amount of rate payable for the year;

(g) amount of quarterly instalment;

(k) if the holding is exempted from assesSment, & note
to that effect.

The rate upon holdings shall be payable in quarterly
instalments by the owmer of the holding.

It is obvions that the information required by clause (2) cannot always
be forthcoming in Mofussil Municipalities, as the holding will often
not be situated anyghere near a street or road. In such cases the law
will be complied with if the remaining particulars are recorded. )

Compare section 353, by which no assessgent or rating shall be invalid
Yor érror or defeot of form,
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The tax being payable quarterly, it is obviously the duty of the Com-
miesioners to take proper measures for having it paid quarterly, and they
are not justified in collecting it half-yearly. Half-yearly colleotions in
advance are illegal, as the rate-payers are only bound to pay quarterly in
advance. The Commissioners are mot bound by the Act to collect the
tax from door to door, but there is nothing in it which prevents their
doing so. (L. R.)

104. (95) If any hoase belongs to one owner, and the

Powes o assaes upg:  1o0d 60 which it stands and any ad-
& house consolidated jacent land which is usually pccupied
tax for house and land therewith, belongs to another, the
on which if stands. Commissioners may value such house
and land together, and may impose thereon one consolidated
rate.

The total amount of the rates shall be payable by the
owner of the house, who shall thereafter be entitled to
deduct from the rent which he pays for the land such
proportion of the rate so paid by him asis equal to the
proportion which such rent bears to the annual value of
the holding.

If the owner of the house and the owner of the land do
not agree in respect of the proportion of the rate so
deducted by the owner of the house, the Commissioners
shall, on the application of either party, make an award
declaring the amount payable by each, and such award
shall be final,

Only aslight verbal change has beeu made in this section. The words
“guch award shall be final™ imply that a civil suit would not lie as
regards the propordon in question. This appears to follow from the
decision in I. I R., 1 Cal., 409, referred to in the note to sectica 114,
and also from the provisions of section 116,

*105. (96) Ifthe sum due from the owner of any hold-
Tax due from non- jng remains unpaid after the notice of

resident owner may be
Suet wanpd Froiii Dogug |iF demand has been duly %erved, and

and deducted by him such owner be not resident within
from his rent. the Municipality, or the place of
abode of such owngr be unknown, the same may be recover~
ed from the occupier for the tim® being of such holding,
who may deduet, frem the next and following payments of
his rent, the amount which may be so paid by or recovered
from him :

Provided that no arrear of rate, which has remained due?
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from the owner of any holding for more than one year,
shall be so recovered from the occupier thereof. ’

*106. (97) Whenever, from the circumstances of the

Power of Commis- €8¢, the levy of the rate on any
sioners in cases of ex- holding in the Municipality would be
cessive hardship. productive of exeessive hardship to
the person liable to pay the samg, the Commissioners at
& meeting may reduce the amount payable on account of
such holding, or may remit the same.

. The ““excessive hardship” here referred ‘to must be cansed by actaal
indigence. The words cannot reasonably be held to apply to the case of
&ny person who can, without difficulty, afford to pay the rate.

*107. (98) If thevalueof any holding shall be diminished

Applieation forreduc- from any cause beyond the control of

tion of assessment. the owner thereof, the owner thereof
may apply for reduction of the valuation of the same.

108. (99) The Commissioners may, at any time after the

Power to revise valu- publication of the notice required by
ation and assessment.  gection one hundred and twelve, value
and rate any holding which was without authority omitted
from the valuation and rating list, or which has become
liable to valuation and rating after the publication there-
of ; and may enhance the valuation and rating of any hold-
ing which may appear to have been insufficiently valued
or rated through mistake, oversight or fraud; and may
re-value and re-assess any holding the value of which has
been increased by additions or alterations to any building
thereon.

Any rate imposed or enhancement made under this
section shall take effect from the beginning of the quarter
next following that in which the rate shall be imposed or
enhancement made.

Practically npaltered. The note to sectien 93 may be taken into consi-
deration with reference to this section. The only ease in which the Com-
missioners ean enhance an insufficient valuation during the time of its
eurrency is where there has bheen mistake. oversight, or frand, Where
the value of a holding has been increased by building on it, they may at
any time re-value and rf-asmess it. Where a h&dinz has been omitted
from the list withont authority, they may at any time valne and assess it.'

The words “ mistake " and * oversight” would appear to refer to mis«
take or oversight as to some existing fact, and not to errors of judgment.
For instance, if two buildings were. comprised in the same holding, and
the assessor. nnaware of this fact, and nnder the impression that one of
$hem was comprised in some other holding, only valued one of them, the
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holding would have been insufficiently valued by mistake. If the asses-

sor overlooked the existence of one of the buildings—as in the case of a

range of stables in a remote part of a compound, the holding would be

insufficiently valued by oversight. But in the oase of a wrong valuation

of the holding. simply from defective judgment on the part bf the asses-

;or. it does not appear that the Commissioners have any power of inter-
erence. .

The following has an important bearing upon this section :—

. *The Hon'ble Baboo Kristogas Pal moved the insertion of the follow-
ing words at the end of paragraph 1:

** A notice shall be served upon the owner or occupier of every holding
which may be ro d, or the 1ent of which might 1? fixed at &
‘higher sum than was prevafling at the time being.

“ He thought that in every case where an nssessment was increased or

newly made, notice should be served on the owner or occupier. That was
not clear from this or any subsequent section, and he therefore proposed
the amendment.
' ~The Hon'ble Mr. Dampier saidl he thought the Hon'ble Mem-
ber would withdraw his nmendment if he looked at sections [104
and 106.] Any body who had an assessment imposed upon him for
the first time. or whose assessment was enhanced in any manner what-
ever, might appeal according to the procedure laid down for the review
of assessment<. Now, when was this appeal to be made? Section
[106] said within one of two periods, whichever should last expire;
either within one month from the publication of the assessment list
(which would not apply to a single assessment made within the year), or
¢ within fifteen days from the date of service of the first notice of demand
for payment at the rate in respect of which the application is made;' so
that. practically, there were fifteen days given to apply for a review
whenever an assessment was altered,” (F. C., Murch 2, 1876.)

*109. (100) The Commissioners may, at any time, sub-
Power to reviseassess-  Stitute for any name mentioned in the
ment list. valuation and rating list, the name of
any person to whom any holding mentioned therein shall
have been transferred.
Such person shall be liable to pay the rate payable on
such holding from the first day of the quarter next after
the date of the transfer.

110. (101) When any holding has been vacant for sixty

Remission or refund OF more consecutive daye during any
on account of vacant year, the Commissioners shall remit,
holdings. and, if the rate has been paid, shall
refund, one-half of so much of the rafg of that year as may
be proportiondte to the number ®f days the said holding
has remained unoecupied :

Provided that the owner of such holding, or his agent,
has given to the Commissioners notice in writing of the
vacancy thereof, and that the application for refund ig
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.made within six months from the date on which such notice
is givered at the office of the Commissioners.
e amount of tax to be remitted or refunded shall be
calculated from the date of the delivery of such notice.

The proviso at the end of the second para. is new, and is taken from
section 82 of the Calcutta Municipal Act. Its object is obvious.

“The Hon'ble Mr. Reynolds said,—he wyould take this opportunity of
mentioning that a representation had been made by the Deputy Commis-
sioner of Darjeeling with reference to the necessity for a definition of
& vacant HJolding. The Deputy Commissioner eaid, it was a common
thing for &n unoccupied bouse in Darjeelinf to be kept more or less®
furnished. and to be left in charge of a chowkidar or caretaker, and it
was a question whether, as long as the owner received no rent, the hold-
ing should be treated as a vacant holding. Mr. Reynolds did not think
that the holding should, under such circumstances, pe considered a
vacant holding, and he had not therefore brought forward any proposal
for defining a vacant holding."—P. (., February 20th, 1864

*111. (102) Whoever, being the owner of any holding
Penalty for which a remission or refund of the

) rate has been made under the last
preceding section, fails to give notice of the re-occupation
of such holding within ten days of such re-occupation, shall
be liable to a fine not exceeding three times the amount
of rate payable quarterly on such holding.

Of general provisions velating to the tax on persons and
the rate on holdings and to the recovery of the same.

112, (103) When the assessment list of the tax upoa
o . persons, or the valuation and rating
otmﬁ;"n’:ﬂ'_’f motice  Yist of the rate on theannual value of
holdings, shall have been prepared or
revised, the Chairman shall sign the same, and shall cause
it to be deposited in the office of the Commissioners, and
shall cause the notice in form (A) or the notice in form (B)
of the third Schedule (as the case may be) to be published
in the manner prescribed by section three hundred and
fifty-four.
Practically unaltered.

*113. (104) Any p8rson who is dissatisfied with the

Application for re- amount assessed upon him,or with the
view. . valuation or rating of any holding,

or who disputes his occupation of any holding, or his
#iahility to be assessed or rated, -
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may apply to the Commissioners to review the amount of
assessment, valuation or rating, or to exempt him from gfje
assessment or rate.

Buch an application does not require any stamp,—Aoct VII of 1870, sec-
tion 19, clause 21,

*114. (105) Every afplication presented under the last

Procedure upon re- preceding section shall be heard and
view. datermined by not less thag three
Commissioners, who shall be appointed in that behalf by
the Chairman. The Commissioners so appointed, after
making such inquiries as they may deem necessary, may
pass such order as they shall think fit in respect of such
application.

The decision of such Commissioners, or of a majority
thereof, in such cases shall be final.

This section reproduces section 105 of Aect V, and is practieally to the
same effect as regards appeals from nssexsmenta as section 33 of Act ITLof
1864, The ruling in Mawessur Duss v. The Collector and Municipal Come
misgioners of Chupra, 1. L. I, 1 Cal., 409, with reference to section 33, is
therefore. applicable to the present section. In that ease it was held that
no suit will lie in a Civil Court to set nside an order under that section,
GantH, C. J.. remarking. that * some actions may, no doubt. be brought
against the Commissioners for a great variety of acts which they may do
under oolar of their statutory powers and nuder a mistaken view of
their duties, but not an action of this kind, Their decision upon an
appeal aguinet a rate assessment is absolutely final,”

115, (106) Unless good cause shall be shewn to the
satisfaction of such Commissionérs for
extending the time allowed,and saveas
is otherwise expressly provided in this
Act, no such application shall be received after the expira-
tion of one month from the date of publication of the
notice required by section one hundred and twelve relating
to the list containing the assessment, valuation, or rating
in respect of which the application is made, or after the
expiration of fiftegn days from the dgte of service of the
first notice of démand for payment &t the rate in respect of
which the application is made, whichever period shall last
expire.

Exoept as regards the number of the former section referred to, this
section is unaltered.

Limitation of time for
application of review.
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*116. (107) No cbjection shall be taken to any assess-
ment or rating, nor shall the liability
hmg’m’d‘; et of any person to be assessed or rated
be questioned, in any other manner

or by any other authority than in this Act is provided.

117. (108) - By notification to be posted up in their
office, the Commissioners shall declare
mafice hours for pay- a4 what hours of each day (not being a
0 Sunday or other recognized holiday?)
the office shall be open for the receipt of money and the
transaction of business.
The words “ and the transaction of business ” are new.
118. (109) The amount due by any person on account
- . of the tax on persons, or the rate on
vany Paysble In ad- },,14ings, shall be deemed to be the
amount entered in the lists the notice
relating to which is published under section one hundred
and twelve, uuless the amount entered in such lists is subse-
quently altered by the Commissioners as provided in this
Act; in which case the amount to which the assessment or
rating is so altered shall be deemed to be the amount due.
Every instalinent of such tax or rate shall be dcomed to
be due on the first day of the quarter in respect of which
such instalment is payable.

Unaltered except as regards the number of the section referred to.

*119. (110) For all sums paid on account of any tax or
rate under this Act & receipt, stating
the amount and the tax or rate on
account of which it is paid, shall be given, signed by the
tax-collector, or by some other officer authorized by the
Commissioners to grant such receipts.

The receipt ghould be gigned, and not stamped with a facsimile signa-~
ture, a8 the legal validity of the latter is doubtful,

Receipts to be given,

120. (111) At any time within six months after any sum

Bill and notice of de- _has become due on account of any tax
mand to be presented. “or-rate, the Commissioners shall cause
to be presented to the person liable to the payment thereof
a bill for the said sum, which shall contain a statement of
the period and of the tax or rate on account of which the
charge is made.
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If the amount mentioned in such bill be not paid on
presentation thereof, a notice of demand in the form
marked (A) in the fourth Schedule, with copy of the Hil
appended thereto, shall be served on the person liable to
pay the same, and such notice of demand may be served
at any subsequent time :

Provided that no charge shall be made in respect of the
service of such notice. '

Such notice shall be signed by the Chairman or an officer
authorized in that behalf, and shall be served by g person
authorized to receive payment.

Practically unaltered., 1t is obvious that the bill must be presented
within six months of the amount falling due, but that if this has been
duly performed. the notice of demand can (subject to the ordinary law
of limitation)be served at any subsequent period. If due cause is not
shewn within fiftecn days for the nou-payment of the amount, and if it

be not paid, the Commissioners can distrain under the provisions of the
next section.

If the bill has not been presented within six months, the Municipality
can only recover by a regular suit under section 129.,

121. (112) If any person, after service upon him of such

1f not paid in fitteen bill and notice, shall not, within fifteen
days. process of distress days of the service of such notice, or
&Y 15508, from the date of any order made on
an application for review under section one hundred and
fuurteen, pay the sum due, either to the Commissioners at
their office, or to sume person authorized by them to receive
the money, or shew to the Comumissioners sufficient cause
for not paying the same, the amount of Lhe arrear due,
with costs on t{e scale shewn in the table of fees marked
(B) in the fourth Schedule, may, at any time within three
months after the date of service of the said notice, or of
the order made on an application for review as aforesaid,
be levied by distress and sale of any moveable property
belonging to the defaulter, except ploughs, plough-cattle,
tools, or implements of agriculture or trad®, wherever
found, or of any moveable property belonging to any other
person, subject to the same exceptions, which may be
found within thg holding in respect of wwhich such defaulter
is liable to such tax or rate.

If the said property or any part thereof belong to any
person other than the defaulter, the defaulter shall be
liable to indemnify the owner thereof for any dawmage he
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may sustain by reason of such distress, orrby reason of eny
payment he may make to avoid such distress ér any sale
uader thie same.

This section is practically unchanged.

122. (113) Every warrant of distress and sale under the

Distress how to be last preceding sectionshall be issued by
made. the Comm?ssioners, and shall be in
the form marked (C) in the fourth Schedule.

Distrngss shall be made by actupl seizure of moveable
proper:§, and the officer charzed with the execution of the
warrant shall be responsible for the due custody thereof.

Such officer shall make an inventory of all moveable
property seized under the warrant, and shall give not less
than ten days’ previous notice of the sale, and of the time
and place thereof, by Leat of drum, in the Mubicipality or
Ward in which the property is situated, and by serving on
the defaulter a notice in the form marked (D) in the fourth
Schedule : -

Provided that if the property is of a perishable nature,
it may be sold at once with the consent of the defaulter,
or without such consent at any time after the expiry of
six hours from the seizure.

Under the former section perishable property could only be sold with

the consent of the defaunlter, after the expiry of twenty-four hours from
the geizure.

Huts are not moveable property within the meaning of this section.
For a hut is a house [section 6, clanse (4)]. and a house is immoveable
property [section 6, clanse (5)]. The fact that the hut may, according to
the custom of the country, be removable by the tengnt, does not make it
moveable property. See 8 B. L. R..517, where the question as to what con-
stitutes moveable and immoveable property is discussed very thoroughly.

%123. (114) The officer charged with the execution of the

Officer may break warrant may, under the speeial order
open door. of the Commissioners, between sun-
rise and stnset, break open any outer or inner door or
window of a house, in order to make the distress, if he has
reasonable ground for believing that such house contains
any moveable propecty belonging to the defaulter, and if,
after notification of hi§ authority and purpose and demand
of admittance duly made, Le cannot otherwise obtain
-admittance:

Provided that he shall not enter or break open the door
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of any room appropriated for the zandna, or residence of
women, which, by the usage of the country is considered
private, except after three hours’ notice and opportunity
given for the retiroment of the women.

124, (115) If the sum due he not paid with costs before

Sale how to be con- the time fixed for the sale, or the war-
dueted. rant be not discharged or suspended by
the Cominissioners, the moveable property seized shall be
sold by auction, at the time and place specified, in the most
public manner possible; and the proceeds shall bd applied
in discharge of the arrears and costs.

The surplus sale-procecds (if any) shall be credited to
the Municipal Fund, and may be paid on demand to any
person who establishes his right to the satisfaction of
the Commissioners, or in a Court of competent juris-
dietion,

The tax-collector or other officer authorized in that
behalf shall make a return of all such
sales to the Commissioners in the
form marked (E) in the fourth Schedule.

*125. (116) All officers and servants of the Commis-

. . sioners, and all chaukidars, constables,

bigfawf':sﬁeﬁ?&pﬁﬁ; and other officers of Police, are pro-

at sales. hibited from purchasing any property
at any such sale.

No penalty is laid down in this Act for & breach of the provisions of
this section. In the case of public servants such an uct,in face eof the

rohibition here enagjed, would be punishable under section 169, Tndian
§ennl Code, with simple imprisonment for two years and fine. Cou.
stables and other officers of Police are of course public servauts. What
classes of Municipal subordinates can be held to be public servants is a
gomewhat doubtfnl question. There is no doubt that, under clanse (10)
of section 21, Municipal assessors and tax collectors are public servants.
Other Municipal snbordinates whose duty it is to receive or expend money
would also come within the terms of the clause in question. It is doubt-
ful whether any other classes of Municipal servants woull be considered
to be public servants. Labourers aud menial servants generally, cer-
tainly would not. Such persons when employed by Government have
been held not to be public servants.—I. L. R., 7 Mad,, 18,

, )
#126. (117)" The Commissionert shall cause a regular
Commissionerstckeep 8ccount to be kept of all distresses

account of disresses levied, and sales made, for the recovery
snd sales, of taxes under this Act,

Return of sales.
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*127. (118) Ifnosufficient goods or chattels belonging

Sale of property be- 0 & defuulter, or being ‘upon the pre-
yond limits of Munici- mises in respect of which he is assessed
pulity. . or rated, can be found within the
Municipality, the Magistrate may, on the applicaticn of the
Commissioners, issue his warrant to any officer of his Court
for the distress and sale of any personal property or effects
belonging to the defaulter within any other part of the
jurisdiction of the Magistrate, or for the distress and sale
of any p2rsonal property belonging to the defaulter withip
the jurisdiction of any other Magistrate whatscever, and
such other Magistrate shall endorse the warrant so isaued,
and cause it to be executed, and the amount, if levied, to be
remitted to the Magistrate issuing the warrant, who shall
remit ¢he same to the Commissioners.

An application filed by a Municipal officer in a Criminal Court requires
no stamp,—Act VII of 1870, section 19, ctause (18). ** The Magistrate” is
defined in section 6, clausc (8) as the District or Subdivisional Magistrate
or any Subordinate Magistrate to whom the District Magistrate may have
made over any duties under this Act.

- Goads or chattels —Chattels personal are evidently referred to hers,
and mob chattels real as well as personal. The word * chattel” in.
cludes certain kinds of immoveable property as well as moveable, bub
must be talken here as referring to the latter only. ‘* Any estate in lands
and tenements, which amounts not to freehold. is consequently a chattel,
but inasmuch as it concerns, or, according to the technical expression
gavours of the realty, it is denominated a chattel real, in order to diatin-
guish it from things which have no concern with the gealty, viz., mere
moveables and the rights counected with them; and such things as
these are, on the other hand often described as chattels personal.”
(1 Steph. Com., 278.)

“The appellation was originally derived from,the technical Latin
word eatalla, which, among the Normans, primarily signified only beasts
of husbandry. or as we still call them cattle ; but, in a secondary gense,
was applicable to all moveables in general, and not only to these, but to
whatever was not a ficf or frud to which, among the Normans, there
were two requisites, a given degree of duration as to time, and immo.
bility with regard to place.” (Zbid.)

*#128. (119) No distress or sale made under this Act

'Distress or sale not Shall be deemed unlawful, nor shall
unlawful for want of (any party making the same be deemed
form. a trespasser on account of any error,
-defect, or want of form iuthe bill, notice, summons, war-
rant of distress, inventory, or other proceeding relating
thereto, '
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preceding section, aud may at any time withdraw such
order. _

The provision for the payment of reasonable compensation by the Com-
missioners to any farmer who had entered into a contract to collect tolls,
and who might have suffered loss in conrequence of an order passed under

this gection, has been omitted. Probably,it waa considered to be unneges-
sary, a8 the right to compeasation would be obvious.

_PART V.
This Part corrasponds with Part VI of the former Act.

MUNICIPAL REGULATIONS WHICH SHALL BE GENERALIY IN
FORCE IN ALL MUNICIPALITIES.

General.

1738. (177) The provisions of this Part shall be in

Operation of this force in every Municipality, unless
Part. and until the Loeal Government shall
otherwise direct,

174. (178) The Local Government may, at any time,
Local Government may Make an order directing that all or any
order provisions of this of the said provisions shall not be in
Part £0 be not i“l,f'?’“’e force in any Municipality, or in any
ia eny Municipality. — payt  thereof; and the provisions
mentioned iff such order shall cease to bein force in such
Municipality, or part thereof, from the date speeifiad in such
order.

The Local Guvémment may, at any time, cancel or modify
any order made under this section.

#Local Government” has been suhbstituted for ** Lientenant-Governor ¥
in the corresponding section.

175. (179) Whenever it is provided in this Part or in

Procedure.when own-  Part VI that the Commissioners or
g‘“;:::‘f'ge:;il:“ﬁg the Commissioners at a meeting may
COmmigginnerg_ reqﬂll'e t}le Owner.% or the Occllplel's, or
the vwners and<stPupiers, of auy land, to execute any work
or to do anything within a specitied time, such requisition
shall be made, as far as possible, by a notice to be served
as provided in sections three hundred and fifty-six and
three hundred and fifty-geven, on every owner or occupier

6
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whois required to execuie guch work or to do such thing;
but, i.f]"(ﬁmre be any doubt as to the persons who are
gwners or occupiers, such requisition may be made by a
motification to be posted up on or near the spot at which
the work is required to be executed or the thing done, re-
quiring the owners or the occupiers, or the owners aud
occupiers, of any land, to execute such work or tn do such
thing within a specified time; and in such notification it
shall not be necessary to name the owners or occupiers,
Everygrequisition as aforesaid shall give notice to. the
persons to whom it is addressed that, if they fail to compl
with the requisition, or to prefer an objectin against such
requisition as provided in the next succeeding section, the
Commissioners will enter upon the land and cause the
required ywork to be executed, or the required thing to be
done ; and that in such case the cxpenses incurred thereby
will be recovered from the persons who are required in
such requisition to execute such work or do such thing.

*176. (180) Any person who is required by a requisi-

Person required to tion as aforesaid to execufe any work
execute any work may or to do anything, may, instead of
prefer objection tothe executing the work or doing the thing
Commissioners. . = & are

required, prefer an objection i wriling

to the Commissioners against such requisition within five
days of the service of thie notice or posting up of the noti-
fication containing the requisition ; or, if the time within
which he is required to comply with the requisition be less
than five days, then within such less time-

Except as provided in the next succeeding section, such
objection shall be heard and disposed of by the Chairman
or Vice-Chairman.

Such an objection under section 6 and Schedule IT, No. 1 (a) Act VII
of 1870 reguires a one-anna stamp, as it relates to comservancy and
improvement. * :

*177. (181) If the objection shall sallege that the cost

i e of executing the work or of doing the
objecting alleges that bAing requirea will'Cuzeed three hun-
work will cost more dred rupees, such objection shall be
$henRa; 300; heard and disposed of by the Com-
missioners at a meeting ; unless the Chairman or Vice-Chair-
man shall certify that such cost will not exceed three
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hundred rupees, in which ‘case.the objection ghall bé heard
and disposed of by the Chairman or Vice-Chairman :
Provided that in any case in which the Chairman or
Vice-Chairman shall have certified his opinion as aforesaid,
and the objection shall in consequence thereof have beemn
heard and disposed of by the Chairman or Vice-Chairman,
the person making the objection may, if the requisition
made upon him is not withdrawn on  the hearing of his
objection, pay in the said sum of three hundred rupees to
the Commissioners as the cost of executing the gwork or
doing the thing required ; whereupon such person shall be
relieved of all further liability and obligation, in regpect
of executing the work or doing the thing required, and in
respect of paying the expenses thercof; and the Commis-
sioners themselves shall execute such work, or do such
thing, and shall exercise all powers necessary therefor,
#178. (182) The Chairman or Vice-Chairman, or the
Chairman, &c., may Comnissioners at a meeting, as the
wmake order after hear- case wmway be, shall, after hearing the
ing objection. objection and making any inquiry
which they may deem necessary, record an order withdraw-
ing, modifying, or making absolute the requisition against
which the objection is preferred ; and if such order does not
withdiaw the requisition, it shall specify the time within
which the requisition shall be carried out, which shall not
be less than the shortest time which might have been
mentioned under this Act in the original requisition,
179. (183) If ghe person making such objection be present
Order to be explained  at the office of the Commissioners, the
orally. said order shall be explained to him
orally ; and if such order cannot be so explained, notice
of such order shall be served as provided in section three
hundred and fifty-six on the person making the objection ;
and such explanation of, or service of, the notice of the
said order shall be deemed a requisition duly made under
this Act to execute the work or do the thing required.
Practically unaltgmes,

*180. (184) If the person or persons required to execute
Powss o Oarnuiies f}he wm'_k or to qo thg thing fail, with-
sioners on failurs of in the time specified in any requisition
personto execute work. g3 aforesaid, to begiu to execute sych
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‘work or to do such thing, and thereafter diligently to con-
tinue the same to the satisfaction of the Comnmissioners until
‘it is completed, the Comnmissioners or any person authorized
by them'in that behalf may, after giving forty-eight. hours’
notice of their intention by a notification to be posted up
on or near the spot, enter upon the land and perform all
necessary acts for the execution of the work or doing ot
the -thing required; and the ékpenses thereby ineurred
shall be paid by the owners or by the occupiers, if such
requisitiyn was addressed to the owaers or to the occupiers
respectively, and by the owners and the occupiers, if
suc% requisition was addressed to the owners aud the
veeupiers.

Provided the expenditure is reasonable and is proved to have been
actually made by the Commissioners, a Civil Court will hot interfere,
Within reasonable limits the Muvicipality has discretion as to the manner
in which the work should be carried out. The fact that the rates
charged by the Municipality are higher than those which could be obtained
by other persons will not of itsell consuitule a ground for interference
on the part of a Civil Court.—2856 C. R., 16 W, R, also unreported case
quoted in note to section 209,

181. (185) Wheneverany expenscs incurred by the Com-

Cummissioners may missioners are to be paid by the owners
apportion  expenses of any land as provided in vhe last
among owners, preceding section,-the Commissioners
may, if there be more than one owner, apportion the said
expenses among such of the owners as are known in such
manuer as to the Coinmissioners may secm fit.

Aud whenever auy such expenses are to be paid by the
occupiers of any land, ns provided in the last preceding
section, the Commissioners may, if there be more than one
oceupier, apportion the said expenses among such of the
oceupiers as are known in such manner as to the Commis-
sioners may seemn fit.

“8uch of the owners as are known " and “such of the occupiers rs

are known " have been gubstituted for '“such owners” and “ such
occupiers " respectively.

182. (186) Whénuver any expensés incurred by the
Apportionmentamong Commissioners are to be paid by the
owners and occupiers.  owners and occupiers of any land, as
provided in section one hundred and eighty, the Commis-
sipners may apportion the said expenses among the said
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owners and ocenpiers or such of them as are known in such
manuer as to the Commissioners may seem fit.
Practioally unaltered.

183. (188) Whenever any works or any alterations and

Occupier may re- jmprovements, of which the Commis-
dis ?:tfi:";g::;:; sioners are authorized by this Part
from owner. or Part VI to require the execution,
are executed by the occupier on the requisition of the
Commissioners, or are axecuted by the Commissiogers and
the cost thereof is recovered from the occupier, “the cost
thereof may, if the Commissioners shall certify that such
cost ought to be borne by the owner, be deducted by 8uch
occupier from the next and following payments of his rent
due or becoming due to such owner, or may be recovered
by him in any Court of competent jurisdiction.

Practically unaltered.

184. (189) Any owner or occupier of land may contest his

Liability to pay ex- liability to pay any expenses or fees
penses or fees may be under this Part or Part VI, or may
contestedin CivilCourt.  gontest the amount which he has
been called upon to pay, in a Civil Court of competent
jurisdiction :

Provided that the fact of such action having been insti-
tuted shall be no bar to the recovery of the said amount,
in the manner provided by section threc hundred and
sixty.

Practically unaltemd. The manuner provided in section 360 is‘ the
manuer provided in sections 120 to 129, both inclusive,” that is to say, by
the presentation in the first instance of n bill, to be followed. if necessary,
by & notice of demand in the form marked (A) in the fourth Schedule.

and finally by distress and sale of moveable property. Section 129 afforda
the alternative remedy of bringing a suit in a Civil Court.

185. (190) Where any damages or compensation, other

Damages and com- than compensation payable under see-
pensation how to be tion thirty-five, ave by this Act direct-
determined. ed to be paid by the Commissioners,
the amount, an®71f necessary, the *apportionment of the
same, shall, in tase of dispute, be ascertained and determined
by a Civil Court of competent jurisdiction.

Bection 30 refers to compensation for land taken up under the Land
Aoquisition Act,
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Of Sewage, Offensive Matter, Rubbish, Privies and
Dyains.

186. (193) The Commissioners shall provide all establish-
Establishmentsforre- ments, cattle, carts, and implements
moval of sewage. offen- required for. the removal of sewage,
sivematterand rubbish.  gffensive matter and rubbish.
€« Sewagg: in this section is new, apd iz gefined to mean “nig’htmil.
and other éontents of privies. drains and cesspools :" section 6, clause (17).

# Offensive matter '’ meana dirt, dung, pntrid or putrifying substances
gnd filth of any kind not included in the term * sewage:” section 6.

clansé (10). .
“* Rubbish ¥ means hroken brick. mortar, broken glass. kitchen or

gtable refuse. or refuse of any kind whatsoever not ivcluded in the
term * offensive matter.”

187. (194) The Comnmissioners at a meeting may, from

Hours and mode of tilne to time, by an order published as
removal of offensive prescribed in section three hundred
matter. and fifsy-four, appoint the hours with-
in which it shall be lawful to remove offensive matter and
the manner in which the same shall be remnoved, and may
provide places convenient for the deposit thereof, and may
require the occupiers of houses to cause the same to be
deposited datly, or at other stated intervals, in such places,
and may remove the same at the expense of the occupier
from any house if the occupier thereof fails to do so in
accordance with this Act.

Practically unaltered.

188. (195) Whenever such order shall have been publish-
Mehte ¢ o ed, no mehter or other servant ot the
ra must give O ke

one month's notice if Commissioners employed to remove
theyleave the service of or deal with sewage, offensive matter
the Commissioggrs. or rubbish, shall withdraw fromr his
duties without the permission of the Commissioners, unless
he has given notice in. writing not less than one month
previously of his intgntion so to withdraw.

Any mehter or otheér such person who; after the said
publicntion, withdraws from his duties without giving such
notice as aforesaid, shall be liable to rigorous imprisonment
for a term not exceeding one month, and shall forfeit all
algry which may be due to him.
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189. (196) The Commissioners at a meeling may, from

Commissioners may i€ t0 time, by an order published as*
appoint hours for plac- prescribed in section three hundred
ing rubbish on public and fifty-four, appoint the hours with-
Tossl, in which only every occupier of any
house or land may place rubbish on the public road adja-
cent to his house or land in order that such rubbish may
be removed by the CommYssioners ; and the Commissioners
may charge such fees as they may think fit in respect of
the removal of such %Yubbish, with the conseng of the
occupier of any house or land, from such house or land
or in respect of the removal from such public road of any
rubbish which has accumulated in the exercise of a trade or
business,

No change has been made in this section except in the number of
the section referred to. The following extract will be useful :—

 The Hon'ble Mr. Reynolds objected to the amendment. He thought
there war some misapprehension of the ohject and forece of the section.
The three cases for which the section provided were scparate— First. there
was the ordinary case in which house rubbish was placed in a convenient
part of the road, and then removed in the ordinary duty of sanitation ;
then, there was the proviso for charging fees for the removal of trade
rubbish ; the #hird case was that in which rubbish was removed for the
convenience of occupiers not from the road. but from private premises,
The word ‘consent’ did not apply to the charging of fees, but to the
removal of the rubbish.”

* The Hon'ble Mr. Dampier asked if the meaning waa that the Com-
missioners and the owners of premises might enter into voluntary agree-
ments for the removal of rubbish from the premises themselves, what
was the use of stating in the law that they might doro?”

#The Hon'ble Advocate-General explained that the section empow-
ered the Municipalitg to enter into this particular kind of contract.”—
P. O, Fehruary 22, 1884,

Non-compliance with an order issued under this section is punishable
ander section 216, clause (1).

* Rubbish " is defined in section 6, clause (14).

Drains, privies, &c., 190. (199) All drain ,privies and
under control of Com- cesspools shall be subject to the inspec-
XLRSIOOSTR, tion and control of the Commissioners.

Practically unaltered.

*191. (200) The Commissioners, or any officer author-

Inspection of drains, ized by them in that behalf, may
privies and cesspools.  jyepect all privies, drains and cesspools
at any time between suarise and sunset, atter six hours!,
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notice in writing to the oceupiet of any premises in which
such privies, drains or cesspools are situated, and may, if
necessary, cause the ground to be opensd where they or
he may think fit for the purpose of preventing or removing.,
any nuisance arising from such privies, drains or cess-
pools ; and the expenses thereby incurred shall be paid by
the owner or occupier of such premises.

192. Whenever the Commissioners are satisfied that

Commisgioners may the EXiStence Uf Sllch pl‘ivy, drain or
direct the Wee of disin- cesspool is attended with risk of
;g;’_:f:}tﬂ (;’:mgif’g‘::gj disease to the inhabitants of the
&o., #s are in a noxions Deighbourhood, they may direct the
state, use of such disinfectants or deodoranta
as they shall spccify in such privy, drain.or cesspool, in
such quantities or for such time as they shall think fit.
The Commissioners shall, if necessary, themselves supply
such disinfectants or deodorants for such use at cost price,
and the expense thereby incurred shall be considered as an
arrear of tax, and be rccoverable as such from the owner of
such privy, drain or cesspool; or the Commissioners may,
if they think fit, order that such expense shall be paid from
the Municipal Fund.

This section is entirely new, and obviously very useful.

*193. (201) The Commissioners may provide and main-
tain, in sufficient numbers and in
proper situations, common privies and
urinals for the separate use of each sex‘and shall cause
the same to be kept in proper order and to be properly
cleansed.

Common privies,

194. (202) The Commissioners may license such neces-

Licensing of public saries for pnblic accommodation as

neceasaries. they from from time to time may
think proper.

The penal provision at the end of the former seotion has been
omitted, but is included iu‘aﬂn.g.inn 217, clause (2). Tuger section 202. the
Commissioners had the power of withdrawiug the liceuse. By section 278,
the Magistrate, before whom the licensec is convicted. has the power of
suspending the license for two months, and on & subsequent convioti
the Commissioners may cancel it altogether. It must be remembered,
however, that section 278, being part of Part VI, is ouly in force in

oMuuicipalitigs to which it has been expressly extended. -
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195. (204) Whenever any land being private property,

Vi %6 egtis within any private enclosure, ap-
owners to cleat noxions pears to the Commissioners, by reason
vegetation and to im- of thick or mnoxious vegetation or
prove bad drainage. jungle, or inequalities of surface, to
afford facilities for the comunission of a nuisance, or by
want of drainage to be in a state injurious to health, or
offensive to the neighbo®hood, the Commissioners may
require the owners or occupiers, or the owners and occu-
piers of such land, within fifteen days, to clear al‘? remove
such vegetation, or level such surface or drain su¢h land:

Provided that if, for the purpose of cftecting any drain-
age under this section, it shall be necessary to acquir€any
land not being the property of the person who is required
to drain his land, or to pay compensation to any other
person, the Commissioners shall provide such land and pay
such compensation.

The provisions of the scetion regarding inequalities of surface are new.

Non.compliance with a requisition jssned under this section is an offence
punishable under section 219. In default of compliance the Commis
sioners can carry out the work themselves under section 180, and recover
the costs from the persons to whom the reqnisition was addressed.

In Browne v. Umeskh (hunder Roy. 213 C. R. 7 W. R.. it was held
that if the Commissioners have cleared away jungle, upon default after
notice on the part of the owner or occupier. they are entitled to recover
the expeunses. They were not bound to visit the spot personally or hear
evidence in order to satisfly thumselves, in the first instance, that the
jungle should he removed. They were justified in acting on the reports
of their subordinates.

The wording of the section is peculiar, If by reason of thick or
narious vegetation op jungle, the land appears to afford facilities-for the
commission of a nuisance, the Commiskioners may require, ete. There
are. therefore, two conditions precedent necessary for the interference
of the Commissioners: (1) the land must be covered by thick or noxious
vegetation. and (2) such vegetation mnst afford facilities for the com-
mission of a nuisance. Now. if the vegetation is wowiows, by which
term mnoxious to health appears to be meant, it counstitutes a nuisance
without the other vondition. and there seems to he no reason why the,
Commissioners shonld not have the power to order its r@moval, Under
secbion 73 of Act III of 1864, they had such power without the second
condition referred to,

196. (206)~=R1l sewage, rubbish,®and offensive matter
Al rubbish conected  c0lected by the Commissioners froms
to be the property of Toads, privies, sewers, cesspools, and:
Munioipal Oommission- other places, shall be the property of
ok ‘ the Commissioners,. who shall have,
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power to sell or otherwise dispose of the same; and the
‘money.arising’ from.the sale thereof shall bs carried to the
3 Iy . 1
eredit of the il_q_mtﬁpa.l Fund.
“ Bewagd™ is added, otherwise the section is unchanged. *“Sewnge" is
defined in section 6, clause (11) to mean nightsoil and other contenta
of privies,, drains, and cesspools, ‘‘ Rubbish” means broken brick,

mortar, broken glass, kitchen or stable refuse. or refuse of any kind
whatsoever not included in the term * offensive matter.” Section 6,

clause (14).
*197. (207) All existing public sewers, drains, and
Sewers, Yrains, &e, other conservancy works shall bé
under control of the under the direction and control of the
Commissioners. Commissioners, who shall have power
to construct any further works of that nature which they
may consider necessary.

Of Bathing and Washing Places and Tanlks.

*#198. (208) All streams, channels, watercourses, tanks,
reservoirs, springs and wells, not being

" M:D ‘l::blic] streams, private property, shall, for the pur-
Cyy under direc- i L 5 I
tion and control of the 1'05¢s of this Act, be under th:a direc
Commissioners. tion and control of the Commis-

sioners.

199. (209) The Commissioners may, by order published

Commtsslpners, sy B such places as they may think fit,
make provision for Seb apart convenicnt tanks, parts of
drinking water, bath- rivers, streams, or channels, not being
ing places, &e. private property, for the supply of
water for drinking and for culinary puMposes: and may
prohibit therein all bathing, washing of clothes and ani-
ruals, or other acts caleulated to pollute the water set apart
for the purposes aforesaid ;

and may similarly set apart a sufficient number of the
same for thegourpose of bathing,

and a sufficient number for washing animals and clothes,
or for any other purpose connected with the health, clean-
liness, or comfort of the inhabitants.

The Commissioner§ may similarly tal®=cach order as
they think fit with the private portion of any stream or
channel used as a part of the public watersupply.

. Disobedience of an order issued under this section is puuishable by
Joction 217, clause (4),
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The last clause is new. and mnst’obviously not be vonstraed too liter-
ally. 1t is probably intended to have referemce to he first olause of the;
section only, and not to the second andl third, Okbetwise it.would appa-’
rently authorize an nnjustifiable interference’with. E:livata rights.  If
the private portion of the stream or channel supplied drinking water to
the public. it would obviously be justifiable, on sanitary grounds, to pro-
tect it from pollution under the first clanse. But to set it apargfor the
purpose of bathing, or for washing animals or clothes, might, under
certain circumstances, be a serious interference with private rights, which
the law could not possibly contegpplate.

200. (211) The Commissioners may require the owners
; o occupiers, or the owners gnd oceu-

Power to require un- : e 5
wholesome tanks on piers, of any land, within eight days,
private premises to be or snch longer period as the Comgymnis-
Sleasied, or dralned, sioners may fix, to cleanse any water-
course, private tank, or pool thercin, and to drain off and
remove any waste or stagnant water which may appear
to be injurious to health or offensive to the neighbour-
hood ;

Provided that if, for the purpose of effecting any drain-
age under this section, it shall be necessary to acquire any
land not being the property of the person who is required
to drain his land or to pay compensation to any other
person, the Commissioners shall provide such land and pay
such compensation.

Neglect to comply with & requisition issned under this section is an
offence punishable undear section 219. The Commissioners may also pro-
ceed under section 180, and carry out the work themselves, recovering the
oosts from the person to whom the requisition wnas addressed,

Where o Municipality eleared out and re-excavated a wunk after default
on the part of an owger to comply with a notice to carry out such work,
Held, that the Munleipality hud a diseretion as to how the work should
be carried out, and that even though the rates charged by the Municipality
were higher than those which could be obtained by other persoms, there
was no ground for the interference of the High Court. 285 C. R.,
16 W.R. A similar decision in an unreported case is given in the note to

section 209.
Under the former section the requisition had to be muﬂg at & meeting.

Of Obstructions and Encroachments on Roads.

201. (213) The Commissioners may close temporarily
Power to close orea1 20y Toad or paﬁ‘. of a road for the
or part of a road for purpose of repalrmg such road, or for
repairs, or other public the purpnse of constructing any sewer,
purpose. drain, culvert, or bridge, or for any
other public purpose : 5
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o Provided that the Crmmissioners so closing any road
ghall be bound to provide reasunable means of access for
persons occupying holdings adjacent to such road.

Whenever, owing to such repairs or constructions, or
from any other cause, any road or part of a road shall be
in a state which is dangerous to passengers, the Commis-
stoners shall cause sufficient barriers or fences to be erected
for the security of life and propefty, and slill cause such
barriers or fences to be sufficiently lighted from suuset to
sunrise,

The second para. is new ; the remainder of the section being the same
a8 be&'-re.

It will be observed that the section merely empowers the Commis-
eloners to femporarily close a romd for certain specified purposes. It
gives them no power to permanently close or divert a public road. Suech
an act was held by the High Court to be illegal in Ewpress on the proses
oution of Judunath Ghose v, Brojoncth Dey, 1. L. R, 2 Cal., 425,

The facts of the case quoted were briefly as follows. Within the
Municipality of Serampore, there was a lane through which the publio
had a right of way. and which ran through the garden of the defendant,
After some litigation the defendant applied to the Municipal Commis-
gioners for permission to close the lane on such conditions as might
appear to them to be reasonable. The Vice-Chairman passed an order on
the petition granting permission for the closing of the lane “ on condi-
tion that the applicant make at his own expense & road ten feet wide
round the south and north-west side of his garden" so as to afford
thorongh communication.

In deciding that this order was one which neither the Vice-Chairman
nor the Commissioners had power to make. Murkby J . remarked. that tha
general sectious of the Aet (IIT of 1#64) which vested pnblic highvays
in the Commissioners. and which empowered them to hold properties
movenble and immoveable, and to dispose of the snme. must be considered
to be centrolled by the specific provisions which define their powers over
guch properties. For if the mere fact of propertwbeing vested in the
Commiscioners gave them full power of lealing with it according to
their discretion. the sections which define their power over such property
would be meaningless.

& Rond " is defined in section 6, clause (13). Trom the definition thers
given it is obvious that the present section does not apply to private
roads over which there is no public right of way.

«
202. (215) The Commissioners may issueanoticerequir-
Removal of futureob. 1D &Ny person to remuvve any wall
structions or encroach- which he may have built, or any fence,
mentsinoronroad. 4y post, or other~ebstruction or
encroachment which he may have erected in or on any road
or upen drain, sewer, or aqueduct, afier the date on which
the District Municipal Improvement Act, 1864, or the

District Towns Act, 1868, or the Bengal_ Municipal Act, 1876,.
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as the case may be, took effeet in the Municipality ; or in
case none of the said Acts was in force in the Munici-#
pality before the commencement of this Act, then after the
date on which this Act may have been extended thereto;
and if such person shall fail to comply with such requisi-
tion within eight days of the receipt of the same, the
Magistrate may, on the application of the Commissioners,
order that such obstructiop or encroachment be removed;
and thereupon the Commissioners may remove any such
obstruction or encroachment; and the expenseg thereby
incurred shall be paid by the person who erected £he same.

No person shall Le entitled to compensation in respect
of the removal of any wall, fence, rail, post, or ®ther
obstructivn under this section,

A motice was issued under section 215, Bengal Act V of 1876, requiring

" A to remove an alleged obetruction. The requisition was not complied

with, and A was prosccuted for non-compliance therewith under sec-
tion 216 before a Bench of Honorary Magistrates. Held, that the Court
Lad power to enquire whether the alleged obstruction was in poing of
tant an obstruetion or not,—1I. L. R,, 9 Cal., 35,

Non-compliance with a requisition issued under this section is an
offence punishable uoder section 218, .

The Magistrate acting under this section, and the Commissioners
carrying out his orders, are protected by Act XVIII of 1850. See sec-
tion 205 of the present Act.

Encroaching upon a road, drain, sewer or aqueduct is an offence
punishable under section 217, clause (3).

203. (217) If the person who built or erected the said

Procedure when per- Wall, fence, rail, post, or other obstruc-
son whoerectedobstruc-  tion or encroachment is not known, or
tion cannob be four®  oyy110t he found, the Cominissioners
may cause a notice to be posted up in the neighbourhood
of the said wall, fence, rail, post, or other olstruction or
encroachinent, requiring any person interested in the same
to remove it, and it shall not De necessary to name any
person in such requisition ; and if the said wadl, fence, rail,
post, or other obstruction or encroachment be not removed
in compliance with the requisition contained in such notice
within eight days of the posting up of the same, the
Magistrate nedy, on the application of the Commissioners,
order that such ohstruction or encroachment be removed;
and thereupon the Commissioners may remove any such
obstruction or encroachment, and may recover the cost of
such removal by sale of the materials so removed.
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The surplus sale-proceods (if any) shall be credited to the
SMunicipal Fund, aud may be paid on derhand to any per-
son who establishes his right to the satisfaction of the
Commissiouers, or in a Court of competent, jurisdiction.
The Magistrate acting under this section, and the Commissioners
earrying out his orders, are, under section 205, protected by Avt XVIII

of 1850.
. Under the corresponding section, the surplus sale-proceeds, if unclaim-

ed, could be credited to the Fund after the lapse of one year.

204 (218) The Commissioners faay give notice in writs

Projectionsfrom 1ng to the owuer or occupier of any
housegs erected infuture  house requiring him to remove or alter
to be removed. any projection, encroachment, or ob-
struction erected or placed against orin front of such house
which may have been so erected or placed after the date
on which the District Municipal Improvement Act, 1864,
or the Distriet Towns Act, 1868, or the Benga!l Municipal
Act, 1876, as the case may be, took effect in the Munici-
pality ; or in case none of the said Acts was in force in
the Municipality béfore the commencement of this Act,
then after the date on which this Act may have been extend-
ed thereto, if the same overhangs the road, or juts into,
or in any way projects or encroaches upon, ov is an
obstruction to the safe and convenient passage along any
road;

or obstructs, or projects, or encroaches into or upon any
aqueduct, drain, or sewer in such road.

And if such owner or occupier shall fail to comply with
such requisition within eight dzys of the receipt of the
same, the Magistrate may, on the application of the Com-
nissioners, order that such projection, encroachment, or
obstruction be removed or altered, and thereupon the Com-
issioners may remove or alter such projection, encroach-
ment or ob#ruction, and the expenses thereby incurred
shall be paid by the owner or occupier so making default.

No person shall be entitled to compensation in respect
of the removal of ang projection, obstruction, or encroach-
ment under this sectiorE

Non-compliance with a requisitior 1ssued under this seetion is punish-

able under section 218,
. The Magistrate and the Commijssioners are protected by the next

upwﬁon.
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An application to-a Magistrate by a Muniﬁpal officer requires no
stamp-duty—Act VII of 1870, section 19, clause xviii.

205, (220) Every order made by the Magistrate under
Effect of order made Sections two hundred and two, two
under ss. 202, 203, 204, hundred and three, two hundred and
238. four, or two hundred and thirty-three
shall be deemed to be an order made Ly bim in the dis-
charge of his judicial duty ;eand the Commissioners shall be
deemed to be persons bound to execute such orders of a
Magistrate within the ineaning of Act XVIII of 1850 (for
the protection of Judicial Officers). /
. 1Act XVIII of 1850 contains only one section ; the whole Act iggiven
s An Aet for the protection of Judicial Officers,

For the greater protection of Magistrates and others acting judicially,
it is enacted as follows:

1. No Judge, Magistrate, Justice of the Peace, Collector or other
person acting judiciaily shall be liable to be sued in any Civil Court, for
any act done or ordered to be done hy him in the discharge of his judicial
duty, whether or not within the limits of hix jntisdiction: provided that
he at the time. in good faith. believed himself to have jurisdiction to do
cr order the act complained of: and mno officer of any Court or other
person, bound to exeente the lawful warrants or orders of apy such
Judge, Mayistrate. Justice of the Peace, Collector or other person acting
judicially shall be Jiable to be sued in any Civil Court for the execution
of any warrant or order. which he would be bound tv execute, if within
the jurisdiction of the person issuing the same.

206. (221) Whenever a.n}; house, part of which projects
R beyond the regular line of a road, or
wgg“ﬁfﬁg“ﬂf E,?,gl b(?; drain, or beyond the front of the
drain when taken dowp  house on either side thereof, shall be
%0 bo e baok. ~ burnt down or otherwise destroyed, or
shall be taken down in order to be rebuilt or repaired, the
Commissioners may require the same to be set back to, or
beyond, the line of the road, or drain, or the line of the
adjoining house, and may pay reasonable compensation
to the owner of such house if avy damage shalt be thereby
sustained,

In the former section “shall make reasonable compensation,” other-
wise no alteration has been made in the scctign. No penalty has been
1aid down for digBbedience to a requisitior® issued under this section.
Failure to comply with a requisition issued under section 221 of the
former Act was, under section 223, pnnishable with a daily fine of
Ds. 10. The only course open to the Commissionérs if they wish to
enforce this section, is to enact & bye-law prescribing a penalty for
non-compliance with a requisition made under it.
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207. 'Wheneverany private house, wall, or ‘sther erec-
tion, or any tree, shall fall down end’
Fallen house, &o., as .
obstructing road or ©Obstruct any public drain or emeum-
drain, to be removed by  ber any public highway, the Commis-
owner, sioners may remove such obstruction’
or incumbrance at the expense of the owner of the same,
or may require him to remove the sawe within such'time
s to the Commissioners shall seem fit.

This is new. No penalty is laid down in the Act for non-compliance
with a requisition under thissection. The Commissioners could, under
section 180 make the removal themselves, and recover the costs from

the owner.

*#4)8. (222) The Commissioners may require the owner

Power to trimhedges OF vceupier of any land within three
and trees bordering on days to trim or prune the hedges
roads. bordering on any road, and to cut
and trim any trees overhanging any roal and obstructing
the same or causing damage thereto.

Non-compliance with the requisition 1s punishable under section 218,

Of General Conservancy and Improvement,

209. (224) Tf any well, tank, or other excavation,

Wells,tanks, &e.,tobe  Whether on publie or private ground,
secured. Lie, for want of sufiicient repairs or pro-
tection, dangerous to passengers, the Commissivners shall
forthwith, if it appears to them to be necessary, cause a
temporary hoard or fence to le put up for the protection
of passengers; and may requirve the owners or occupiers, or
the owners aml oceupiers of the land o which such tank,
well or other excavation is situated, within seven days,
properly to secure or protect such well, tank or other exca-
vation.

“ Within seven days™ has been substituted for “ forthwith.”

Section 219, provides a penalty for the neglect of an order passed
under this seclion, and section 180 empowers the Commissioners in the
case of such neglect, to exccute the work themselves, the expenses being
paid by the owners or occupiers.

The Municipal Commissioners of Howrah enclosed a tank, alleged to’
be dangerous to passengers. under section 76, Act 1T of 1864, and sued
the owner for the costs inburred. amounting to Re. 117-10. The Courd
of first instance awarded Rs 30"ouly, on the ground tha: the Coms
-mipsioners had put up a very expensive enclosure. On appeal to the
High Court, a decree was granted for the full amonnt claimed, on the
ground that the Gommissignars must be authorized to execute the neces-
_ sary repairs or ggotection in a sufficient and durable manner, and that,
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*129,+(120) -Instead of proceeding by distress and sale,
or in case of failure to realize thereby’

hr&m:ﬁ:io:f; e the whole or any part of any tax, the
dist.rg;ining oron failure COMmMissioners may sue the person
of .distress. liable to pay the same in any Court

. " of ecompetent jurisdiction,

#180. (121) The Commissioners may order to be struck
off ti® books the amount of any tax
or rate which may appear to them to
be irrecoverable.

Irrecoverable taxes.

Of the Tax on Carriages, Horses, and other Animgls.

131. (122) When it has been determined that a tax on

Tax on carriages, carriages, horses, and other animals
horses, and other aui- specificd in the fifth Schedule shall be
mals. imposed, the Comgnissioners at a
meeting shall make an order that every carriage, horse,
and every other animal of the kind specified in the said
Schedule, which is kevt or habitually used within, or
which is let for hire within or without the Municipality,
and habitually used within it, shall pay the tax, and shall
eause such order to be published in the manner preseribed
by section three hundred and fifty-four,

Suach order shall be published at least one month before
the beginning ot the half-yvear in which such tax shall first
take etfect ; and shall speeify at what rates, not exceeding
the rates given in the said Schedule, such tax shall be
levied. " 3

But such tax shall not be imposed on—

(«¢) horses or pouies belonging to ofticers doing regi-
mental duty, at the rate of oue animal for each
officer;

(b) animals exempt from any Municipad tax under

' section 25 of the Indian Volunteers’ Act, 1869 ;

(¢) carriages or animals belonging to Government, or
to the Commissioners, or for keeping which for
thes execution of their duty an allowance is
made by the Government or by the Commis-
sioners to any of their officers;

(d) animals used by, or exclusively for the purposes
of, any regiment;

5
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(¢) horses or ponies used by police officers, at the
rate of not more than one for each.officer;

(f) carriages the wheels of which do not exceed
twenty-four inches in diameter;

(g) carriages or animals kept for sale by any bond fide,
dealer in such carriages or animals, and not
used for any other purpose.

This section is practically unaltersd, except that the exemption of ani-
mals under eleven hands in height has been omitted. On this point the
Select Comnittee remarked in their Preliminhry Reporb as follows :— .

« We hav * struck out the exemption of animals under eleveu hands in
height. It bas been represented to us that the effect of this exemption
is, thet ponies under eleven hands are commonly employed in order to
avoid faxation in drawing heavy carriages, and that much cruelty to
animals is the result.”

Section 25 of the Indian Volunteers Act (Act XX of 1869) isas
follows:—

+ Every mounted officer, and every mounted orderly of a Corps of
Volunteers, and every member of such Corps, while he belongs to a troop
of eavalry in such Corps, shall be av liberty to keep one horse without
being liable to pay in respect thereof any Municipal or other tax
imposed upon horses.” :

It will be observed that carriages which are kept within the limits of
a Municipality are liable to pay the tax. whether used or not. On a
reference from the Dacca Municipality, an opinion to that effect was
given by the Legal Remembrancer, who has also held that u carriaye ro
damaged as to be unfit for use is not linble to the tax For the defini-
tion of a carriage is a vehicle used for the conveyance of humsan beings,
ete., aud if it is unfit for use, it obviously cannot convey human beings.

 Habitually used within." The word * babitually” here probably
means ** usually,’ * generally.” See note to section 142,

*132. (123) Any order of the Commissioners imposing

Tax so fixed tocon- & tax under the last preceding section
tinue in force until shall continue in force until rescinded,
altered. and the tax shall be levied at the rates
specified in the order published as aforesaid ; unless and
until the Commissioners at a meeting, held not less than
fifteen days beforve the end of the year, make and publish
an order specifying any different rates at which the tax
shall be payable for the ensuing year.

133. (124) Inany Municipality in which a tax has been
Licenses how to be imposed under sectior one hundred
obtained. and thirty-one, the owner. of every
carriage, horse, and other animal specified in the said Sche-
dule shall, within the first month of each half-year, forward
to the Comuggssioners a statement in writing, signed by
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him, containing a description of the ca.rria%es, horses, and
other animals liable to the tax, for which he is bound toe
take out a license.

Such owner shall, at the same time, pay to the Commis-
gioners such sum as shall be payable by him for the cur-
rent half-year for the carriages, horses, and other animals
specified in such statement, according tu the rates specified
in any order for the time bging in force under the two last
preceding sections.

.This section is practically mnaltered.

134. (125) If any person acquires possessioh, at any

Proportionate tax ou 11INE after the commencement ofany
carriages, &c.. acquired half-year, of any carriage, horse, or
during half-year, other animal specified in the Schedule,
in respect of which no license has been given for such half-
year, he shall forward a statement as above required within
one month of the date on which he may have acquired
possession thereof, and shall pay such amount of the tax
as shall bear the same proportion to the whole tax for the
half-year as the unexpired portion of the half-year bears to
the half-year ; and such amount shall be calculated from the
dage on which such person may have acquired possession
xforesaid.
" Praotically unaltered.

*#135. (126) On receiving the amount of the tax due as

On payment of tax, aforesaid, the Commissioners, or some
Commissioners to give person authorized by them in that
& license.  behalf, shall give to the person paying
the same a license for the several carriages, horses, and
other animals for the period in respect of which the amount
isreceived.

Such license shall be for the current half-year and no
longer.

*136. (127) Whenever the owner of any carriage, horse,

Carriage, &c., lisble 0T Other animal liable to pay the said
to tax although, the tax is not residen® within the limits
owner be absent. of the Municipality to the Commis-
sioners "of which the tax is due, the person in whose
immediate possession the carriage, horse, or other animal is
for the time being kept shall take out alicens'for the same,
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187. (128) Whoever keeps, or is in }ilossession of, any

' carriage, horse, or other animal, with-
out the license raquired by any of
the three last preceding sections, shail be liable to a fine
not exceeding three times the amount payable by him in
respect of such license, exclusive of the amount so pay-
able.

This section is practically unaltered. <

Penalty.

138. (129) The Commissioners, at their ldiseretion, may

Commissners may Ccompound, for any period not exceed-
compound with livery 1ng omne year, with hvel'y stable-
stabl. eepers. keepers and other persons keeping
carriages or animals for hive, for a certain sum to be paid
for the carriages or animals so kept by such person, in lieu
of the tax at the rates specified in any order made by the
Commissioners under sections one hundred and thirty-one
and one hundred and thirty-two.

The numbers of the sections referred’ to are, of course, different, but
otherwise no change has been made,

¥139. (130) The Commissioners shall, from time to

List of persons li- time,cause to be prepared and entered
censed to be prepared.  in a book, to be kept by thewn, and to
be open to the inspeetion of any person interested therein,
a list of the persons to whom, during the then current half-
year, a license has been given, and of the carriages, horses,
and other animals in respect of which they have paid the
tax.

*140. (131) The Commissioners, or any person author-

Pt 55 1m0t ki ized by them in that behalf, may, at
ble, &c., and to summon 811y time between sunrise and sunset,
persons liable to the enter and inspect any stable or coach-
payment of thie tax. house, or any place wherein they
may have reason to believe that there is any carriage,
horse, or other animal liable to the tax, for which a license
has not been duly takewn out.

And the Commissioners may summon any person whom
they have reason to believe to be liable to the payment
of any such tax, or any servant of such person, and may
examine sunﬁ person or servant as to the number and
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description of the carriages, horses, and other animals in,
respect of which such person is liable to be taxed.

141. (132) On proof being given to the satisfaction
Refund of tax in cer- Of the Commissioners that a carriage,
taln cases. horse, or other animal for which a
license has been taken out for any half-year has ceased to be
kept or to be used within thg Municipality during the course
of such half-year, the Commissioners shall order a refund
of so much of the tax€or the half-year as shall bear the
same proportion to the whole tax for the half-y#ar as the
period during which such carriage, horse, or otheranimal has
not been kept or used in the Municipality bears to th@®half-
year; but no such refund shall be allowed unless notice
be given to the Commissioners within one mouth of the
time when such use of such carriage, horse, or other animal
ceased, and, except for special cause shown, the Commis-
sioners shall pass no order for refund until after the
close of the half-year in respect of which the refund is
claimed.

The words ** except for special cause shown " are new ; otherwise the
section is unaltered.

© Has ceased to be kept,y or to be used” This must be read with section 131,
and the meaning becomes obvious. The word * kept” refers to car-
riages, horses. &c.. kept w:thin the Municipality ; and the word * used "
tu those kept owfside. If the carvinge. horse, &c., kept outside the
Municipality ceases to be used inside, a refund may be claimed If kept
inside, no refund can be claimed, whether is is used or not. See note
to section 131.

“ Within one month of the time when swek wse, £e.' The word “use”
here is probably means to include keeping, and to have thereforc a more
general signification than in the former part of the section. For it
would appear to be just as necessary, that notice should be given of
oarriages, &c., having ceased to be kept within the Municipality as of
their having ceased to be used within i, and it is not probable, therefore,

that auy distinction is inteuded to be drawn between the two cases in
this respect.

Of the Registration of Curts.

142. (133) The Commissioners at a meeting may make

Registration  and and publish an oyder that every cart,
number of carts.® which is ket or habitually used
withine 8r which is let for hire within or without the
Municipality and habitually used within it, shall be
registered by the Commissioners with the name and resi-
dence of the owner; and,shall bear the numlser of registra-
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fion in such manner as the said Commissioners shall
direct :

Provided always, that such order shall be published at
least one month before the beginning of the half-year in
which such order for registration shall be enforced.

This section shall not apply to—

(a) carts which are the property of *he Government or
of the Commissioners ; ¢

(b) carts which are kept without phe limits of the Muni-
cipality, nnd are only temporarily and casually used within
such limivs ;

(c; ;JHowrah or the Suburbs of Calcutta.

The second paragraph is new, otherwise the section is practically
unchanged. Some difficulty has been met with in construing this
section from the fact, that the terms * habitually,” * casually,” and
“ temporarily ” are all somewhat vagne. Habitually mesans, according
to Webster, “ by habit. customarily, by frequent habit or use.” Casu-
ally means “accidentally, fortuitously, without design, by chance.”
Temporarily means “ for a time only. not perpetually.”

The most reasonable interpretation to put upon the section would be to
consider the word * habitually " as meaning * customarily.” or “ generally.”
If the ocart is generally used within the Municipality, it would be liable
to be registered ; if grnerally used outside, it would not be so liable,
There can be no doubt whatever lhat the practice which prevails in
some Municipalities of exacting registration-fees from carts, which only
come within the Municipality two or three times a week is ahsolutely
illegal. It has be:n reported by the Chairman of ome Muaicipality
that some officers have considered that a cartcan be said to have been
habitually used in a Municipality if it has been used twice a week.
Such a view is obvionsly incorrect, It is to be feared that this section
is sometimes misused,

*143. (134) The registration of cavts under the last
preceding section shall be made, and
the numbers assigned yearly or half-
yearly, upon such days as the Commissioners shall notify ;
and such fee as they shall from time to time fix and notify,
not exceeding four rupees if the registration has effect for
a year, and not exceeding two rupees if the registration
has effect for half a year, shall be paid for each registra-
tion.

1
*144, (135) Any person becoming possessed of any cart
Proportionate pay-  Which has not been registered Jfor the
ment of fee, then current period of registration,
shall register the same within one mouth from the date on
which he may have become passessed thereof, and the

Fee for registration,
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Commissioners shall grant registration in any such case
on payment of such amount of the fee as shall bear the
same proportion to the whole fee for the current period
of registration as the unexpired portion of the current
- period of registration bears to the whole of such period;
and such fee shall be calculated from the date on which
such person may have become possessed as aforesaid.

*145. (136) When the ownership of any registered cart

Transfer of owner- is transferred within any period of
SHp. registration, it shall be gegistered
anew within one month of the transfer in the name of the
person to whom it has been transferred, and a {pe not
exceeding four annas shall be paid for every such last-
mentioned registration,

146. (137) Whoever keeps,oris in possession of, a cart
not duly registered as required by any
of the three last preceding sections,
shall be liable to a fine not exceeding three times the amount
payable by him in respect of such registration, exclusive of
the amount so payable; and whoever, being the owner or
driver of any cart, shall fail to affix thereto the registration
number as required by section one hundred and forty-two,
shall be liable to a fine not exceeding five rupees.

Unaltered save as regards the number of the section referred to.

Penalty.

147. (138) If any person owns or keeps any carf here-
inbefore required to be registered with-
out having caused the same to he
registered, the Commissioners, or any
person authorized by them in that behalf, may seize and
detain such cart (provided the same be not employed at the
time of seizure in the conveyance of any passengers or
goods), together with the animals drawing thg same; and
all police officers are required, on the application of the
Commissioners or of any servant of the Commissioners duly
authorized in that behalf, to assist in the said seizure.
After sucheseizure, the Commissioners shall forthwith
issue g @otice in writing that, after the expiration of ten
days, they will sell such vehicle and animals by auction at
such place as they may state in the notice; and if any
registration-fee, together with the cost arising from such

Seizure and sale of
unregistered cart,
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seizure and custody, remains unpaid for tén days after the
dssue of such notice, the Commissioners may sell the
property seized for payment of the said fee, and of all
expenses occasioned by such non-payment, seizure, custody
and sale.

. The surplus sale-proceeds (if any) shall be credited to
the Municipal Fund, and may be paid on demand to any
person who establishes his right to the satisfuction of the
Commissioners, or in a Court of competent jurisdiction:

Provided that if, at any time befofe the sale is concluded,
the persda whose cart has been seized shall tender to the
Commissioners, or to the person anthorized by them to sell
the Trt, the amount of all the expenses incurred, and the
registration-fec payable by him, the Commissioners shall
forthwith release the cart so seized.

Notwithstanding anything contained in this section, the
surplus of the sale-proceeds of a cart seized under this
gection may be devoted to thepayment of any fine imposed
under the last preceding section; and any cart which has
been seized under this section may be sold for the realiza-
tion of any such fine.

Only the third clause of this section has been altered. Under the
former section the surplus sale-proceeds were to be returned, if a demand
was made within twelve months, and after that period were to be credited

to the Munic¢ipal Fund. Under the present section they may be refunded
at any time, subject to the ordinary law of limitation,

Of Tolls on Ferries.

148. (139) The Local Government may,with theconsent
of the Commissioners, make over to
the Comnmissioners any existing public
ferry within or adjacent to the limits of the Municipality,
to be adninistered by them until the Local Government
shall otherwise direet.

Every fefry, while so administered, shall be deemed to
be a Municipal ferry, and the profits derivable therefrom
or such part of the profits as shall be agreed upon between
the Local Government and the Commissioners, shall be
carried to the credit of ‘the Municipal Fund. ’

-
In the former section ‘‘such part of the profits as the Licutenant-
Governor shall order.”

A distinction is evidently meant to be drawn between a * publio ferry "
aad a " Mynicipal ferry,” and it appeara that a Municipul ferry is uo longer

Existing public ferries.
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& public fexry within the meaning of Bengal Act I of 1866. For sec-
tion 2'of that Act enacts that “every ferry which has been or may be
deolared to be a public ferry, .. .. shnll belong exclusively to Govern?
ment," It follows that the penal provisions of Act I of 1866 do not apply
to Municipal ferries, und hence the necessity of reproducing them in thie
and the former Municipal Act.

149. (140) The Commissioners may also, with the sanc-

Other ferries may be bion of the Local Government, declare

wdeclated to be Munici-  that gny other ferry within, or adja-
?“l" : cent to, the limits of the Municipality
18 a Municipal ferrysand the profits derivable therefrom
shall thenceforward be carried to the credit of ghe Muoni-
cipal Fuud :

Provided that due compensation shall be made & the
Commissioners to any person for the loss which he may
bave sustained in consequence of such ferry being declared
to be a Municipal ferry. :

The amount of compensation due in such cases shall be
ascertained and awarded by the Magistrate under the pro-
visions of section four of Bengal Act I of 1866 (fo amend
certuan provisions of Regulation VI of 1819), or auy
similar law for tle time being in foree. '

Practically unaltered.

Section 4. Bengal Act I of 1866, is as follows: * All ¢laims for compen-
sation which may be preferred by any person or persons for any loss
which may be sustained by them in conscquence of any ferry having
heen declared publiv az aforesaid shall be enquired into by such Magis-
trate, who shall awara compeunsation to any ruch person or persons who
may appear justly entitled theieto. Sunch compensation shali be calcu-
lated upon an estimate of the annunl net profit actuully realized by such
person or persons from such ferry on an average of the five years next

preceding such declaration, and shall in no case exceed the amouni of
fifteen times such net profit.”

*150. (141) Every Municipal ferry shall be maintained
Duties of Commis- DY the Commissioners, and they shall
sionersin regard tosuch o all things necessary to provide for
ferries. the safety and conveniefice of travel-
lers, and the safety of property to be conveyed on such ferry.

151. (142) When it has been determined to impose

Rate of tole to be tolls on Munigiptl ferries, the Commis-
establishgd and publish- sioners at & meeting shall make and
. publish an order specifying the ferries,
aud, with the sanction of the Commissioner of the Division,
the rates at which such tolls shall be levied.
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Such rates may from time to time be varied with the
dike sanction,
“Commissioner of the Division" substituted for * Lieutenant-Governor.”

*152. (143) No person shall be liable to pay any toll

When person crossing for crossing any river or stream at or

; ¢ liable to toll, . 12¢ar & Municipal ferry, unless he avails

S ¢ himself of the means provided by the
Commissioners for crossing such’ river or stream.

153. (144) Every lease of a ferry given by the Commis-

Cancellafon of ferry ~sioners as hereinafter provided shall be
lease, &o. liable to be cancelled at once, if it shall
appewr to the Commissioners at a meeting that the lessee
has failed to make due provision for the convenience or
safety of the public within fifteen days after being required
to do so by a notice in writing from the Commissioners.

On the cancelment of a leass, the Commissioners may
take possession of all boats and other appliances which
have been used by the lessee in the working of the ferry;
and may either retain the same permanently on payment
of a fair price to the proprietor, or may retain them for
such time as may be necessary, not exceeding three months,
until they can wake arrangements for such other boats
and appliances as may be necessary, in which case the
Commissiouers shall pay a fair sum to the owners for the
use of the said boats and appliances:

Provided that within a week of taking such possession,
the Comumissioners shall be bound to give notice to the said
lessee of their intention to retain the said boats and appli-
ances permanently,or for aperiod to be specified in the notice.

The only alteration is & verbal one at the end of the third para.

*154. (145) Any collector or lessee of tolls, or his agent,
may refuse to convey any person or
goods across a Municipalferry untilthe
proper toll has heen paid, and may require auy person who
refuses to pay the toll to leave the boat and to remove his
goods from it.

Any person who refuses to leave a Municipal fexry-boat
or to remove his goods therefrom
when required to do so under this
section, shall be liable to a fine not exceeding ten rupees.

Toll must be grepaid.

Penalty.
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*155. (146) No person shall keep a ferry-boat for the

Keeping of unautho- purpose of plying for hire within @

ferry. distance of two miles above or below
any Municipal ferry without the previous sanction

of .the Commissioners, if he plies within the limits of the
Municipality,

of the Magistrate of the District, if without such limits,
_orof the Magistrate of ¢he District and the Commis-
siollers, if one of the two banks between which he plies is
within, and the other bank is without, such limits.

This section shall not apply to any private fegry which
may be in existence at the commencement of this Act.

A boatman or fisherman who, while employed in his ordinary avﬁbions,
consented to cross a passenger over a river, and received o gratuity for
doing eo, could not reasonably be held to have committed the offence
contemplated by this and the following section. For the offence consists
in keeping a fevry-boat for the purpose of plying for hirve, and not in the
onsual and unpremeditated ferrying over of a passenger,

*156. (147) Whoever keeps a ferry-boat contrary to the
provisions of the last preceding sec-
tion, shall be liable to a fine not exceed-
ing fifty rupees, and to a further fine not exceeding ten
rupees for each day during which the offence is continued
after he has been required by a notice in writing to desist
from such offence.

“ A further fine,” A very common misapprehension with regard to
sections which provide for daily fines is, that a Court has the powsr to pass
asentence directing that. in addition to any fine or vther punishment then
inflicted, the accused shall pay a dnily fine us long as he perseveres in
the offence. Such a sentence is, however, absolutely bad in law, and
obviously so. as it inflicts a penalty for an offcnce before it is committed.
In re Sagur Dutt,1 B. L. R.. O, Cr,41. In re W.XN Love,9 B. L. R,
App., 8356; 6 Cr. R, 25°W. R ; 31 Cr. R.. 21 W. R.; and several other cases
in the Weekly Reporter.

Of Tolls on Bridges and Roads..

157. (148) The Local Government may, with the con-
2 sent of the Cominissioners at a meetin
Existing toll-bars. 1 2ke over to the Commissioners a.ng
existing tolldar within the limitseof” the Municipality, to:
be adgpamistered by them until the Local Government shall
otherwise direct; every toll-bar while so administered
shall be deemed to be a Municipal toll-bar, and the profits
derivable therefrom, or such part thereof as shall be agreed

Penalty.
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upon between the Local Government and the Commis-
sioners, shall be carried to the credit of the Municipal
Fund.

The words “at a meeting” are new. In the former section ¢ ston
part thereof as the Lientenant-Governor shall direct.”

158. (149) The Commissioners at a meeting, with the

Commissioners may sanction of the Loeal Governmént,
establish toli-bar. may establ’sh a tol'-bar and levy te¥s"
on any bridge or metalled road which they may have con-
structed after the commencement of this Act, or at any
place wit' in the Municipality adjacent to such bridge or
metalled road at which tolls may conveniently be levied
on veticles and animals passing over such bridge or road;
and the profits derivable therefrom shall be carried to the
credit of the Municipal Fund:

Provided that no such toll-bar shall be established, or
tolls levied, otherwise than for the purpose of recovering
the expenses incurred in constructing .such bridge or
road, and in maintaining such bridge or road in repair
for the five years next after the construction thereof,
together with interest on such expenses as hereinafter
provided.

“ Local Government. ™ as usual, has been substituted for‘* Lieutenaut-
Governor ; ' otherwise the section is unaltered.

*159. (150) Whenever a toll-bar shall have been estab-

Commissioners  to lished and tolls shall be levied, as pro-
publish expenses, &e., vided iu the last preceding section, the
of toll-bars. Commissioners shall, at the end of
each year, publish, by causing it to be posted up at their
office, an abstract account shewing—

(1) the amount of expenses incurred in the construe-
tion of such bridge or rvad, and in the maintenance of the
same ; :

. (2) 'the amount of interest which has acerued due
thereon, at the annual rate of six per centum; and

. (3) the amount which has been received from the pro-
fits of the said toll-bare since its establishmer.®.

And as soon as such expenses and interest ¥anl]l have
been recovered as aforesaid, such toll-bars shall be removed,

a.g;ld tolls shall no longer be levied on such bridge or
FORd
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160. (151) When it has been determined that tolls shall

Rates of tolls to be De levied on any such bridge or roady
established and pub- the Commissioners at a meeting
lished. shall make and publish an order wit
the sanction of the Commissioner of the Division, specify-
ing the rates at which such tolls shall be levied.

Such rates may from time to time be varied with the
_Lil.:& sanction.

“ Commissioner of the Division " has been substituted for ¢ Lieutenant-
Governor,” ¢

*¥161. (152) Any collector or lessee of tolls may refuse to

Power of collector or #110W any person to pass through any
lessee in case of refusal Municipal toll-bar until the proper
to pay toil. toll has been paid.

*162. (153) Whoever having driven any vehicle or

Penalty for refusing animal (not exempted from toll)
to pay or avoiding pay- through a toll-gate, refuses to pay the
ment of toll. toll, or, with intent to evade payment
of the toll, froudulently avoids passing through such toll-
gate, shall be liable to a fine not exceeding fifty rupees.

163, (154) 1f the toll due on any vehicle or animal

Yo it A R is not paid on demand, the person
ment of toll, vehicle, authorized to collect the same may
%c., may be seized and  seize such vehicle or animal, or any
sold. part of its Lurden of suflicient value
to defray the toll, and shall give immediate notice of such
seizure to the Commissioners.

After such seizure the Commissioners shall forthwith
issue a notice in writing that, after the expiration of ten
days, they will sell the property seized by auction at such
place as they may state in the mnotice; and if any toll,
together with the cost arising from suchy seizure and
custody, remein undischarged for ten days after the issue
of such notice, the Commissioners may sell the property
seized, for discharge of the toll and of all expenses
occasioned hyg such non-payment, seizure, custody and sale.

The gurplus rale-proceeds (if any) shall be credited to
the ﬁcipal Fund, and may be paid on demand to any
person who establishes his right to the satisfaction ‘of
the Commissioners, or in a Court of competent jurisdiction.
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Provided that if, at any time before the sale has been
coucluded, the person whose property has been seized
shall tender to the Commissioners, or to the officer appoint-
ed by them to sell the property, the amount of all the
expenses incurred and of the toll payable, the Com-
missioners shall forthwith release the property seized.

Notwithstanding anything contained in this section,
the surplus of the sale-proceeds of any property seized
under this section may be devoted to the payment of any
fine imposed under the last preceding section; and any
property iwhich has been seized under this section may
be sold for the realization of any such fine.

The ¥nird para, formerly ran * any balance that may remain out of
the proceeds of the sale shall be returned on demana, if made within
twelve months, to the owner of the property, and if unclaimed after
such period shall be credited to the Municipal Fund ;" etherwise the
ge:tion is unaltered.

The provision for refunds in quesiion is now only subject to the
ordinary law of limitation.

Of general provisions relating to Tolls on Ferries
and Roads.

*164. (155) The Commissioners may grant a lease of
Lease of ferry or any Municipal ferry or toll-bar for
toll-bar. any period not exceeding three years.

#165. (156) A table of tolls legibly written in the

Table of tolls to be vernacular of the district shall be
hung up. hung up

in some conspicuous position at each end of every muni-
cipal ferry ;

and in some conspicuous position near every Municipal
toll-bar, so as to be easily read by all persons required to

pay the toll.

*166. (157) Whoever, being a toll-collector or lessee of

: a Municipal ferry or toll-bar, neglects
to hang up & table of teils as required
by the last preceding section, shall be liable to a fine not
exceeding fifty rupees, and to a further fine, not exceeding
ten rupees, for each day during which the offencg is con-
tinued after he has been required by a notice in Writing
to desist from such.offence.

# A further fine.” An order of a Court imposing a daily fine for such

Penalty. -
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future time as an offence may be continued is null and void. In re

Sagur Dutt, 1B.L, R, 0.Cr,, 41. For other references, Bee note to
saction 166.

*167. (158) The Commissioners, or the lessee of any

Composition in res- Municipal ferry or toll-bar, may com-
pect of toll. pound with any person for a certain
sum to be paid by such person for himself, or for any
_.\;ghicles or animals kept by'him, in lieu of the ordinary toll
pay able.

"#168. (159) No tolls shall be paid for the passage of
Fxaxphions, troops on the march, or of #nimals or

vehicles employed in the transgert of
such troops;

or of military or Government stores, or the persons in
charge of them ;

or of military or police officers, or of any public or
Municipal officer on duty, or of any person in their custody,
or of any property belonging to them or in their custody,
or of any vehicle or animal employed by such persons for
the transport of such property ;

or of eonservaney carts or other vehicles or animals belong-
ing to the Commissioners, or of the persons in charge of them ;

or of any animals, whether belonging to Government or
otherwise, which aie attached to a regiment or a Military
Department, and whieb pass through a toll-bar, provided
that tolls shall be leviable for couveying such animals
over a ferry.

And the Commissioners or their lessees shall not be
bound to allow any person or thing not specified above to
cross a ferry or to pass a toll-gate without payment of
the prescribed toll.

But the Commissioners at a meeting may exempt any
other class of persons or things from paymegt of the said
toll: and in granting a lease of any ferry or toll-bar may
stipulate that any Municipal servants and property and
any other persons or things shall bLe allowed to pass
without paygent of the toll.

*109 \160) In all cases of resistance to the person

Police officers to assist  2UThorized to collect tolls, police offi-
cers shall assist when required, and





