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mterdl (and in thofe cafes the nnC)lI'er ""3 . .'1 (nrONI US"), , .. hiell fOlT\C'· 

times were fhereupon anfwered immcdj1lldy by St'.mung or denying 
[hem. And fometimes tllCY wert by the king's c:ij')Ctu.J dI,.~;!Hon Cent 
unto [he proper courts, and moll ordinllIily untO the chsntcr),) with 
thi, ind01fl:ffiCDf, foil JrJil lair.J :lS upon petitions of rigbL; :lnd (omc
times were by the king intirdy referred to be .1nfwtrcd by fome of bis 
council 01 a committee of them, :too tOructim~ in ~rli.\mt.,t time 
to a (eleCt .umber of lords and judges and grt'at otfu;Cl1> of the coun .. 
cil fin.1l1y (0 anfw('r them. Thus it was dmf. "lI! . f41i't. q. E. ,;. 
,J. 2.8 . 2.9. \\ here befidcs the gencmi oliJi/ort s ptJilicltf#'H u/tx /0iI1 ".'!tlt 
.ti, fin' fllr prliliolts 1-01'.111: r(gr, \'i z. one biOlOr, one carl, one baron, 

five judges, IlJlo.-iu I: rbtUlCflltr tl It'll/Nrlr glilinl brjill,7'" Im'f', Aml 
r()t. pari. 36. E. 3. N • .;] , where it is fpecblly orde,·d. Ih:n th:: lords 

.:ulci olhers :lITigned [0 he IlItJi/oru prririomnH m:ty IOgerher 'Ailh the 
chancellor, trca(urc:r, and Olilcrs of the council, anfwer and indorfe 
nil pelitions in parli;unen~ wilhom mak ing all iluio.iement fo .. ·.m' ,-r:t 
only. 

T HIS dired.i\'c p<1Wer of the C'()Jfj/iNItt rfIis i. wc:1I defcribed rlll. 

pari. 2 . R. 2. parre 2.. n. 49. 

F OR in 1'0/, pari. l. R, 2, H. 87' thecommoJ1S pclition, 9'1( 9Ntrtlu 
illter partirs Nt [viOII Of/tlllpUS lie I(rmints par jriglltlil'S lit ojft(,tt's Jt 
roullull. mf11'1t In rommlmc tty ('OPr;t funs t}lrt /01'" par Iu.'r t;':.s lifll):, 
011 iis foloiot/ d' Oll(iull WHpS dlrt I(},nlinr.s, ji "j foil lid ql'rrflf tl ftIl'Olm. 

T,rji gralld fJlrJoII . fl Ut hontt lit filppcft ai/lours J'IIt;)oir ar{lil.-R£$I' . Lc 
1'0) It VOI/ . 

TH E claufe of ... his fintlltC COltfirmed b}' the king" a.n(wer rfJt. 

pori. I . H. 4, fI, 1 62 . But this was no net of parii.1mCnt. for the 
petition was for;: one thing nnd die :lnfwcr for :1.ilother, 111C petition 
:10<.1 anfwcr I'\lU ,hus, Itml, .f u/,pliIJll f Its (ommUf!N , 'lilt tom! til le1l1/1 

dt RicharJ na~(ai".s "0) ad t}lt 44, qUt plltjollr! prrJo'lflts n8ions ph,. 
O!tlre parrie tI ;artit, "Mt p"iJ!ml tjlrt tlUtrtf,inavh pllr 10 (Omfill'nt Iry 
,J'bgkurrt, par nlOinWtaHCt tit ftU 'lilt Olllfl t}1t dt (ollnfrill till iiI 
Rich(1rJ nlldgtlirs rOJ, pur br(J{ngt Il tuX jail, ils jirtnl1.,tl1ir dtnm/ tllJo' 

E 2. plu/offr.s 



"LOIDf 
jiltIfnrs tin .l1li1" Jiiglurtr II ,~..H' ~ ill priw /Stl. <11 JI!!tI 
" p.rlit j/II.,"", pot' tj/rt I';, """'" ~, de I'if-Il MliMo 
tkt".",i"ahk por la rO"'''''''t ky tfbgl,I""", JqM nftll"s "aiolU In, l1li-

9~rt p'l1,lallls t. diftujjion , fJIlr md;'lfltJUlna it mix '1'u Jont aljwn • 
Brifl.v;, p"" I'Ii.1Ivtyi co"jtiJJours, ,n grunk drjlfJl3io" tin diII Jilitl t«{I,.t 
jdglWfT Ii rt!,)', (/ tH derogation Je /0 COr01lf, tl anrilllij{tnml! 4' ~ (O",~ 
Mmt I:y.' PIt'je II Ilojlre Irts w:UJubJe [t:glltNr Ie 1'0)', PIU lU:t;,)'S dt fln 
hn JIgt co:mjedl, ordtigntr en ujl prife,,/ parl/llltnl, 91ft 10liZ ",;lnners 
anions ptljonells par tnlrt pllTtit tI parlie, dont It roy ,,'rjI partit, dl cym 

avant POilllt tIre IritZ par la (omll/une /9', II nt'"Jl devalll Ie (olllljtiU ltO}lrt 
[eigntHr It 1'0), par 1Iulk leltre de pri'fJt foal, Itt por nu/It Qlltre fQu~; [ug
gtjlion quiroH111t oj foUlt del partie: (I qlll' 1011% Its a8io1ls ptrfoneus, iJjinl 
pur drollnl res htl~rtJ dtpcnd4lllz drvanl Ie tounfiiJJ dt Richard nadgo1irs 

'oy, par tlllrt part ji ll partit, lJllt ""quore [ont tn dijtl'ffi, Joitlt/ atbtullex, 
II odjoNrlltZ a /a communt ley, pur dinl, tl til «vrt dt charilte. 

Rnsp. $0;1 ftjlotlll ttlt fait UIIIX tt gardex, /a ou rime par/it tjlfi 
grau,,, tI ricbe, (I 1'lIl1lrt parlit fi pMJrt lJu'U tit purra Ol(lrtlfltlt/ovolr 
r(C(flJtrtr. 

THE truth is, th3t of 1. R. 2. was never drawn into an ad of par
liament; and this of 1. ll. 4- could not be drawn into an Illt, for 
the anfw. was of a thing not ddircd by the petition. 

BOT the commons finding the inconvenience of the laR. exception, 
for under colour thereof many fuits were brought before [he council, 
endeavoured to r.uify it by a more general petition, viz. 

I.OT. porI. 2.-. R. 2. fJ4rte + n. 49. /It", I_ppl;tll/In COM_IftS, '1"1 

nu/ brltf jffi h6(S de 14 chOllct/Jarit, tit kUrt de privt foal flit, dirt8 a 

If"l(y, pllf III) foirt vt"i, Je.va,,/ It (ONllull dlt rl!)', 011 ti'Mltrt a rrfpondrt 

tk 10" frod /ttlfmtnt Olt Ch~foJ appllrltlUl1ltJ iJ J'ctlk, (Ollft orbll( ~oil atIiJ"/ 
us h~rrs; miJis foil lo ((I1tI"'"111 kJ de iii Itrrt WI/J;lIlnrll ti' awir fl" 
j/roil (Oltrs. 

THO 



CRAPTIII IV. ., 
TH. anew.,. .. ell dd'cribes the dUcai •• power of !be COUIK'il abcwe. 

mentioDed, b\., fubjoi .. fa_bing of junfJiClion, whICh will be fur· 
ther coafido'Cd he~after, \'i z. 

RESP. II Jlt jt",j/, "'J't rr.if'oll"b1t qUi It ,.~ 1Ir:JlI'I foig",,,r ftuJl( rtf 
trtild qu';/ IN MurrIJif pur refontlbJt (,'Uft t/ItIuitr p"" fls litgtS, "Mis cttlr, 
lju; /<1'1'0111 "1-voilS droa,'tl k OtIi1:iCJJ, a 10llr '/,','/lUI "t jtrront my rofllptllfJ 

a y rt!pondre jillo/nlulf/ dt Ion frank Itlltmml, tilts [trro,,' d'i1!(){ljU1S 

COII':10;(% as plaetS Oil /a roy It Jt.m.wd, (f It (as rrquitfl, rl ",is til It d"o;1 
tour... PUl'1JtIl':. touttS '/.loitS, 911' 1I [flilt tit porlit, ou It roy It [on fo"fti1 
fll'ront crrobkmrnt tllj(Jrmn., fjllt pfl' ,no;nUKan(tS IJp;mjiolfs II aNlrts 

ou/roglS d'olU,'U1U tfl PO)S, It communi ky nf p",,.O Q'l.'oit" Jlltn:.>'" filii (01(1'1, 
fjllt til litn ((11 ~t con/til purra "rl..'oi" plJur la ,,,;i)1l1 de 'i"; In pl4i1ac rjI 
/aill, pour lui mr/lre a "'/pom dt fa mrfjirifion, (I '" oNltre POf Jour bont 
difcrelion de flli (oll/pelkr 0 Jain fiNI'let par fi-rtlffeHI, ~I tn mllrt lIIiJJUre, 

}irotHe fimbltra mitltz a foil'e, dt Joll bone POI", tf qll'il tit /trro par Itil 
,It par oMlrt mainltnanrr, " 'QNfrt ,itllS, 9"' puna Jt}lollrbtr Ie CONrs ie 
commNnt ley, tIJ opprtjJitJn "U ptNplt. This anfwer mentions cheir direClive 
power and their coercive power. The former was of greac ule in 
parliament time to djfuunhen the king and his boufes with unnc
ceffary or unfit petitions, and was oftentimes of great ufe to the 
fuitors in putting them in a right C01ll1C of proceeding. But the 
fending ouc pracefs upon fuch. pcrilions, though no morc,as donr 
upon them than barely direCtion, efpecially nut of parliament time, 
was a great grievance, and often complained of and difcountenaDccd 
by atts of parlia.DlCnt, d, 9uo CHAP, XXX . 

• 

• 
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CO~CElUHSG 1'ft,. J,UR I SD1CTfON' A~n CO!.RCIVE 

CONSILIUM REGIS. 

I 
rOWER pP Tl1lt 

JURISDICTION may be taken tWo ways. J. Lefs properly for 
:l~'ls of voluntary jurifdiaion, which alfo takes in l1lak.ing con(tit\l

lions and orden :md ordinance 11. Properly for (har judicial and 
coercive power hI foro rOllll'1llinfo.-l Olan fay IOlUclbing touching the
power of the cOllndl in both t.4t:fc cali. s. 

1. TOlTCU,lNG ordinances and orders of lbe council, they WCl'C 
anciently of tWO kinds.-1. Such m:lU(n as the peticions of the COI1l

IUOtiS and by con(ell( of the lords in parliament were dertrcd to lY.' 
fettlcd and ordered pllr 1IMrt ftigntnr Ie n~ tl Jon hcm foun('(J/. Anet 
(here ""ere very many of this kind, t,.{pecially in Ole times of E. ,3' 
where tbe commons lbewcd their griev:t.ncc, bur, not being fully ad
.. ifed concerning the remedy , dcfircd lhe king by the ad .. ice of his 
cOllncil to .pmvidc Ihe remedy therein. And in thc:fe cafes tbe con

O:inltions and orders of the unci l wert of great &uthority, and next 

, to tbe obligation of an act of parliament. But the inconvenienrc 
hereof was in procefs of rime found; fol' by colour thereof they often 
proceeded too far. And therefore in after times either the remedy 
W:lS provided in the petition; or if things were tbus genca:ally rccom

mcndd ttl thc ordcr of the council, or of the king:md his council, 
Ihey wet: for the moll: p:m f~ch as cpncerned fhe king·.s immedi:llc 
intcrcft, or fuch wherein the king and his council could hlakc refnr_ 

rQt\tion without authority of parliamclu.-2.. Such ordinances and 

cQnfi-irutions were made by the king and his council , or by the- council 
with the Ling's confent. And of fuch we ha\'c fevC'mJ inlbnccs in 

4ncient 
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oncicnt .-do; tI I W' -J ...... obeJ ""-.. .. &r ...... 
their own petw ... 

INSTANCU of ordinances nude by the council are IN.Dy. I Jhall 
mention but a few. 

CLAUS. 2.3. E. 3- par. I. tn,8 . titJrfo, an ordinance of the council 
touching labourers. 

CLA us. 2.+ E. 3. por. 1. WI. J 5. thr[o, an orditunce of the council 
couching the payment of the king's aun.-oms. 

CLAUS. 2.5. E. 3. po", 1. ttl . 10. 30 ordinance of lhe council for 

(he due regulation of the city of London, and againO: fore

nallers, &:c. 

CLAUS. 30' E. 3· m. 2.2 . an ordinance of tbe council and procb
m:uion thereupon touching prices of wines III" p«n4 !orisjIJElllu, but 
luperfedcd (limj. 3 t. E. 3. m, l'. rid. clOIij: 2.9. £. 3. m. 38. tOuch
ing the fame matter. 

CLAUS. 38. E. 3· m. 12.. an ordin:loce of the council touching the 
fiilimongers, drapers, and vintnU's.. 

BOT, as I t"cforc (aid, m3llY times !.lley exceeded their power both 
in the matter and the manner of their ordi1l.lnCCl;t which occa.fioncrl 
complaints in parwment. 

ROT. pari. '3, R. '2.. n. 30. Itt", pritnt les ()1IJ(}1IS, <tilt k (bowltt/kr, , 

1ft It toun/tJlIt "~', aprts It pttrKtnllfl finy [4ftnl nul ~,.Ji1f(J"ft ttlto""ltf 

It (0111011 Ity lie les aunciell! (ujlolflrs dt 14 /trrt 1ft us jill/liltS JrolllU ctS 

ht.rtl 011 iJ tmkintr til ",~m~ tt./tlli parklnell', tins curge k t()!fI1J1I by 1110111 

k 

• • 
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I, p"'p/' •• i",r/all, '" 9"' _0/ j..w- rbliil ]'oi' .4""" fon, du, pro · ; 
rife d, It). 

• Rup ......... SOit ufo come ad tJfre Uft dWIlHt I kll.rts, ijiflt tJNt Ie egary d~ 
I'(lyjoil [r",uu; tlfi a/am [oil/em grrvt, .monjlre,1' fpec;al , sf aroi ItJi fora 
t tli!. d! 

IT. As to the jnriCdiB:ion of the council ill f oro tonttl1liojo, it was 
I.:XCl"c ifcd one of thefe three ways.. (1.) Either in parliament time, 
'Iilen tbey [.1.( either with the lotUs or as affifian ts to the-ro. (2 .) Or 
when a (pecia! power was commit,ted to them, (omerimes in pa:tictJ

lar petirions or cauCes, fomerimes upon many petitions together. 

4uthnrirau parliamenti. (3·) Upon dle ·fingle account of theif C\\,11 

;l.uthority merely as they were f'olljiJiuni )·egis • • 

(1.) TOU CHING the firll: of thefe, it is true, th:lt in ancient times , 
cfpccially in the times of E. I. they did in parli':l.!nem Lime fomctim(:s 
alone, fometimes in conjuntli <;m Wil\l the lords hO\lfe in cafes of great 
moment, exercifc an ample jurifditl:ion. The book in the T owt.:r, 
O:ylcd Flori/a Parliamt1lti , now entirely printed by mr. Ryley, gin:s 
us many in£\.ances of it, too many indeed to be here repeated ; Uilli 

therefore thither I !hall rct!:t the reader.- But, I. lf they were C:ltcs 

of [mallcr moment, tiley were by the indolfement of the petition 

rcfl.:n ed to the ordinary cOllns with fOllle fuch indorfemcill as rhis, 
fo'lutllur 1I,d cqmnnlllem legtm, as is above Olewn.-:z.. If they were cafcs 
wberein remedy was to be had only by a new aCt of parliamellt :lod 

nOl othcrwiff, they were difmiffed, as well where the couneiJ alone, 

as the ior(fs ~oufc together with.. the council or with their aJfUlance, ' 
'were confulted, wfth this anfw(lr, Ity nlrj1 unrort ordtpt til. rto rafl , or 

'IOn tfilr.t: on/inata, il lit poel 1Irt /a1lJ7/Guyc1 Iry ordoile in etO raft a qUit 
chofi loirt It colftJ1louallJ dt la Itnt Ht 'Vtlllt ny uncorl' 0.fTttUtt . See for 
thefe and the like anfwers, Rylcy, 652. the cafe of J ohn de Xir-

brookc, 
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brooke, who Jm-yed remedy (or ,,:Uk done by tt~nts in LUI after 
poftibility of orue extinct. [bid,,,, 4"9. ,he cr.fe of Mani. Chlllnb<r!.4n. 
pmylhg reftiruuon of • tnsnor given by his tlocdlor tu tnc (cmplau, 
m be delivered t.o him 3! hit dune upon the ditWhlcion of (heir 
IJrdcr. l !idtltl 619' ;,tltr /'<.lilio1l(1, 18. E. 2. . upon l\ ,ene-ral pc' iQn 

of owntLS of boo in fordts to lrnprO\'e their lands \\iI.hout btring pbt 
(0 rue:t licence. An'" therefore, although it is genera II) (.'lid, Lh:1C 

the {()1/filitml rt:isJ or etcn rhe lords hOl.:(e in p.11li:lment, ought 
nyt to pt'oce~d in e&fCi wllt;f the party ball. I'eruo.ir Ol.i. L1W, it fula 
10w5 nOl, dut th-:y have power to rt"iic\c in nil e&l.c. IlOl tol .. ..,l ,:.:;,It· bv 

l:lw, Lr that ... e~ t~e_ u~le wholC' J~fbtl\"e r \~'<::I to the houfc 
of lord, or NHijtJ;,. rtgiJ; but it ;; only then to be i:ut:l\ck..J., Ih'lt J 

where the cnrc is rcmeJbhlc by laws ":tlrtady in t'.Jru., h~ (ume 

oTJ!bdC--:'~5 in th':t ir'7rJe~~he proceeding :l.t'" lJ'II', lU:I.II n;it:"Pryer 
of the king arlome t~l cOllfLtlcl'llCY 3n-a Cotnbio..\tlon by pcrfons 
in power, they ma.y in fame cales remove m3t ol:.fUc1c or il1lrcdl~ 
menl, if it C:l!lnot othcf\\ire be femond. UUt of this mo(c hc.'Tt • 
.afrer. 

(1.) As [0 the fecond of lhefc, n:\mely of fpecial 1)C·· .... er com .. 
mined to them to dt'tennine m:..ttc" by ('onfent of p:ulbmclI1 , there 
Wl·t't of tWO kinds. I . When ijlCcio. l acts of pllrli ,lmCnt were m:lcte 
gi\ ing the council power to hcur ahd d<'1cnnine futh or (ucll c:lU~ 
or maners. And there WtTC [eventl ruch aft of p,rli.aftlC'm C\'cn 

before the natute' of 3. H. 7. whidl ereC\:ed the eourt oflbr.d.:lrnber 
in dut form as it is thereby fettktJ_ As for inib.nce, a Frlf",~lti .. e 

for fuing in the coun of Rome, &e. by lhe fiatute of 17. E_ 3. CIl;. J. 

J~' p:-ovijors ; by ,be flatute of 12. R. 2.. flIP. 2.. fbr jeIJJfJ.IUIIJ f1I4Igna. 

IN'''; by the nature of 13. 1/. 4. Clip. 7. for great rioLS; 3" H. 6. 
tIJP, 2_ 'for riots :l.ud opprcffion; I. N. :1 _ cal'. +- mainren:lnce. 1. Again, 
d\CTC were many ~ti(ions rc erred to cl-.t counci l (rom (be parIlI.. 
mcnt , (ornecimes by the :mf. ·eJ of p:micvur petitions; and Ibme. I 
limes ",hole bundl~ of petitions in p:lrliamenr, wbit.h by ~C'.1(l)O of 
the di{folucion of the parliament ,ould nOt be there determined, were 

F rcr:rred 

• 
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referred in the clofe of the parliament, fomwmes to the council in
gentr.li, and fometimes (0 the chancellor; and this I take to be the 
U'ue origin:!.l of the chancery's jurifrlit\:.ion io matters of equity, and 
\\'h~~e d~e rire of thofe multitudes of equitable caufes to beherc: 

arbitrarily dClenninccl . 
• 

AND there are infinite inftances of this nature, !is well of the peri
tions of the commons, as of private petitions referred aUlhoritate 
parliomt'llli, fometimcs (0 the cllaoccllor, fomctimes to the council 
with the advice of the judges; only with this difference, that the 
general references of the petitions of d lC commons, dl3.C were unde
termined at the clofe of the parliament, were fo referred at the re
queO: and by the confent of the commons, or othcrwife they were 
rc[umed in the next parliament. Yrd. rot. flarl. 4. H. 6. n. 2. t. 6. H. 6. 
11.45. 8. 1;1- 6. n. 69·' And then the anfwers to thefe Petirions 
w.ere equivalent to a determination of both b?ufes of parliament. 

BUT many times pal1icuiar petitions, ulough 'promoted by the 

commons, or by the paniculnr petitioners themfelves, were referred 
to tht roundl , either by the king arone- or by ·the king and lords, 

either to the ch:mcellor on:buncil without the requeil: of the com
mons; and yet frlirly indorfed, flit Cl petitioll mantle al C/JUllrtll a Jtte,.~ 
miner AUTllORl"rATE P..ARLIA~rENTt, as if it had the con(ent of 

hoth hpu(es. T ouching which there ... "as grcJ.t complaint made by 
[he commons rot. pari. 3. ~H. 5. rnencionedJupra CHAl' . Ill. And al
though this indorfemen[ thus made without the conrem of [he com· 
mons gave :l countenance to their dccifion; yet it was of no greater 

fflrcc, tban a decifion made by dle council alone or by the UIWcf Jloufe 

and coundl~ Vid. rot. pa"l. 50. E. 3.n. SI . 140.16+ 141. f56. 160. 
172.182 . Rbt.parl. 9. H. 4.11.31. 32. 37· J, H·4· n. 50. 3· H. 5· 
p. l. II. 43. 4·1-· 4· 1/. 5. n. 1 S. lS? H. 6. II. 33. 34 t. And (hus 
• 

• 
t R,/.ftlrl. 6.11.6. II. l7. 8. H. G. n. 21. f:f G9' 

fur 
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far touching the jurifdicuon of the council by n kind of delegation 

by ad: or confent of parli:unent. 

(3.) I CO)\l£ now to confider the power of jurifdi.:tion of the 
(.onfiliu1II rtgis !imply confide-red as fuch. 

TH E time of c>:elcife of their jurifdiCtion (which lllay make fQ!1\c 
djfference) was either in time of parliament and upon t:oltlplainu 
or petitions in p.uliament, wh ich I Ihall confider fpccially hereafter, 

or elfe out of parliament and without rebtion fhe:~unto, of which I 
fhall f:l.y fomewhat here. 

THERE be rom~1 that ::d'f'crt n primitive and original jurifdiaion in 
the ronfilium rtris in all matters or controvcrfics as Wl-U ('h·jJ a, 
criminal. And they infer it , 

1. FRO;\t the oath they anciently took, q/lod viJt 35. E. f. ~y/ry 

3 I 7. whercio there are thefe articles, I. of advice or council j %. of jUM 

rifdiClion, viz.. '1lit vous 1ft j(£'rts ptr omour ,tt p/lr boour, ptr bollt g''tf 
lit ptr ,,,,rotis lrtt.; fjJ(t 'VOllS 1ft faul fairt 0 chtftun lif 914(/ tjllltt OM ron. 

dicion droylUrt tt rt(ljon folont 'lJ(lfirtpoiar It 0 'l1(Jjil't rfritHt; t/ 'lUI t/ulJi 

ritns prtndrtz pur torI fairt fit drO)'J14rt dt/I1)'t'r ; et gUt Itt juJgt"unt 0* 

droitur( fairt la ou 'I10US Itrts {/JligntS nOIiS n'.!ptrlllrts nulli p.r baMttj's 
011 povtrtt nt pur richrjfo 9Ut droit nt loil foil . 

2. ACAIN, they infer it from the frcquentexercife of jurifdidion 

almofl in all kind of caufes, whereof the Pituita PorlioHltnli E. J. 

are full. And there art: many inftances extant thereof almof't in all 
ages rill rhe very ereaion of the court of flar-chamber jn 3. l/. 7. 
which was but a kind of new modelling of this (olfjilill"l r(gis, and 

rerai:ted the name of con.//iu1" r'gis in all the procefs lh('y made. 

s. B ECA USE notwirhfla-nding rhe abridgment of their power in 
(orne cafes by the fratures of '.15. &I 42. E. 3. whereof hereafter; yet 

F. ili~ 
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they had Ilill the count........ of .as and proceoding. of parlia
mem In other cafcs (onlreaurelers fuio and fuggdtions were puniJhed 
with n greater fc,'crity) as appears by the ftantres ?f 37. E. 3. cap. 
lS. 38. E. 3. iIIp. 9. 17. R. 2 . cop. '6. the peticions and an[wen 
YOI. par/. 1. R. 2. 2. R. 2 . pm'l. 2 . 11. 1. SO. E. 3." So: in 
malter of repri(lli; ibM. /1. 140.164_ ill cafe of riots ; ;bid. n. 41. in 
c:trc~ of combinations to hinder trade; ihid. n. 160. merchants dif
:l\fowing their faaOfS ; ibid. ft . 171. uf\lrp~lIions by tile c,i nquc ports ; 

ibid. 182. mifdeme!lllors of b:tilies, and infinite more matted of the 
like nature, not only proceeded in by the council, bur as it were 
mcit.ly admitted eyen in parliament to bclol)g to their cognizance. 
Yill. Crompl. JrtrifiliCl . COllrlJ, pag. 6 1. 62.. 63' 

ON the other fide it is contended, that the (OItjiJium ,·tgis had only 

a power of ad\·ice and direCtioll, not a. power of decifion or dettnnina
tion of caufes either civil or criminal, but thar what they did in th; s 

kind was illegal and incroachmem upon Ihe common law ; {hat the 

{btuees of 2.5. E. 3. rap. . and 42. E. 3. were but affirmances of 
tbe com mOl) law, and theftarute of AfaZlIo Charta. And therefore in 
all ages there hnn~ been continual complaints of the commons, not 

only againft lbe arbitrary proceedings of the chancery, but even of 

the wy,/i(lJ11 n!gis, yea of the houfe of lords, for their procefs by 
jubp.r1Ja, by privy feal, by general proccfs ClI·tis tit catYts, and the like. 
Viii. rot. part. 21 . E. 3. n. 28. 25. E. 3. 11.16. 42. E. 3. II . 12. 
45 . E. 3. N. 41. 1. R. 2. n. 23. 2. R . 2. pari . 2. n. 49. 13. R. 2 . 

".33. 17· R. 2 . II. 10 . 1. JJ. 4. n. 160. 2.. H. 4. n. 69' 4. H. 4· 
n. 78. 79. 3· H. S· parI. 1. n· 46. 9. H. 5. pa/"l. 2. 11.25 . I. H. 6. 
1t.41 . 2..8.6.11. 15' 10. 1f. 6. n. 35. ' 5, H. S. ".25. and the 
futures dra'.,'D up upon fame of I.hefe "petitiuns, viz. S· E . 3· cap. 9. 
2.5 · F. 3. ['1jJ. 4. 28. E. 3· cap. 3. 42. E. 3. cap. 3. But not to , 
ravel infO this bnlinefs t OO far, 1 Ihall only give an account of what 

occu,rs touching this bufinefs in order of time. 

1. IT 
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" I. IT is ctrtun, lhOlt in ancicnt tim~s the- {OIl ii/iNN ,-tgit, as well 

out of parli:unenc as in it, excrcilcd :1 ,'ery s~at juri[chtlion both in 
caufes criminal and civil, as ;1ppC.1fS ahulId.Ultly in the PW,":t" 
Parlialtlenfi of £. I. 

2 . B IIT this power and the excrcifc thereof were much ab.-.ted , 
cfpeci:lUy in the ti me of E.3. by nct of p:1t'Li:unent: as - S' F. 3. 
rap. 9. that no man be attached by any nccufiuian nor forejudsc<\ 
of his life or limb, nor hi s I:mds tenements goods or ch;m Is icited 
into the king's h:1nds, ag3.inft the form of the steal charter amJ the 
law of t.he land.-25. E. 3. (,'p. 4. that none fhaJJ be f1.kcn by peti. 
tion 01' fuggdtion ( 0 the k ing or his counci l, unlefs it be by lndia~ 

ment or pre[enullent or by writ original at the common law, nor n,all 
be put OUl of his frnnchife or freehold unlefs he be duly put to nnCwcr 
and forejudged of the famc by (hlc coune of l(1w.- 28. E. 3. (tip. 3.
B)' the 'fl:atute of 42. E. 3. Clip . 3. which takes notice of penons uccufed 
and taken and caufed to come before the king's council by writ and 
otherwife againft {he 1.1w, it is affented, lh:tt no m:1./l be PUt to :m{\ver 
withom prefenttncnt before jUlticcs or matter of record, or by dl~e Pl'o .. 
cefs and writ original according to the old law of the I:\od. The 
p:uli:ul1('ot roll is fomewh:u fuller to this purpoft, ,·jz. "0/. pi/rl. 4~. 

E. 3. n. J2.- The I1o.tllte or 4- H 4. ((II· '13. Whcr<::u in pleas real 

:md pcrfonal, after judgment given in the king's COUn5, the partic" 
be m:t.dt to come noder grievous pain, foml..ti01C bc.fore the king 
himfelf, fOIl1!:time before tbe king's council, and fomctimes to du.: 
parliament to anfwer thereof :UICW, to lht: great impo,'criOlmcnr or 
the parties and in filbverfioll of dle common law of the land; it i5 or
dained , that afrer judgment given ill the king's coUrtS the plrties and 
their heils !hail be thereof in pc.'lce until the judgment be undone by 
nttaint or by error, if there be error, as hadl been ufed by we lllw! 
in the time of ule king's pr mtors. 

YET it feems for alllhis, the fuggeruons to the king or his council 
were continued, though not in the faille mea!'ure as formerly; r",r 

fCVCr:l1 
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fc\'eral IbMes were made to force them to sin illlettes to prove the-if 
fuggenions, and to punifh them if· tb,ey failed jn proof; as 37. E. 3' 
(Op. IS. 38. E. 3' (ap. 9. 17. R. 2. cap. 6. 15' H. 6. mp. 4- which 
argue the q(e of (here proceedings before the council were continued, 
though probablJ not fo much as formerly. t 

3. BOT be{ides rllefe am of parliament abridging lhe power of 
the cou"cii, there were other circunlfiancc:s nnd occurrences, thltt 
did gradul.lly bring it into gre:1t difufe, though there remain (orne 

ftraggling fcotneps of tJlcir proceeding down {iUncar 3. H. 7. "iz. 

- I. The fubftitution of lhe fludiJort; pt t;tiolluIJI in par:i:lmcnt, 
whicll did moA: of their bufim:fs touching petitions in parliamcm.
z. And alfo in plJ'liamcm the lords of the upper boufc of parliament 
.took much of thcir parliamemary bulinefs touching pClitions in par

li:uncnt OUt of their hands, :tJld afi"umed it to themfelves, and only 
made ufe of the conjilillfN regis as affi£bnLS'-3' The many b\llillcffes 
orebte :md public .drail's fo tm .. k lip lilt time of the council, Ihat thc:y 
could nor attend lhe difiXltch of pri\'ate petitions.-+. The :m cnrlancc 
grew grievous, and the d,arge exceffi\'c, to d,e very fu irors d,CIU. 
Ich·cs, as well as dIe defendants; for fomctirues they could not have 
a difpatch afrer a long attendance., but it may be when all was done 
they were fcnt {O lhe ordinary courts, who made it lheir ccnnant 

bufinefs l O :mend the caufes that came before them; and therefore 
people chofe to begin their fuitS r:uher in the ordinary COUltS, ",hete 

(hey might bave convenient difp:1tch.- 5. When any matter of fad 
was in ifiue before the C01lllCil, they did not as now try it by exami
nr.rion of witneffes (which .is a civil Jaw procead.ing, and brought in 
by lhofe ~'\Ocellors and officers wbich for the moll p:m were c1ergy~ 
men, and liftter liked tht: civil bw tI'ial than that of ~le common 
law) but either [pecial commiffions ,;fiued to oJ the jefues of faCt, 

which were remitted to them with the inquificion! [hereupQn fuund ; 

or which ·was moft ordinary, and is in rjl::my cafes :u. this day tired in 
chanccIY, the record itfeif was delivered either hy the chancellor or 

by 
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by order of council to the king', bench to be triM, and then tho 
whole proceeding both of judgment and cxe('mion \\a~ in the king" 
bencb, and the record enlereti rb<..,.c, of which th~ are infinite in
fhnccs in :J.ntient record", C\'cn in the PI.I(;I,' P.lrlitl",~ti. I'i'e 
R)'ky, Pituita Par/iam!"li, pogo 41, 55. 6;. 14. t q . 's, t6.l6. 3 ... · 
41. 48. 98. t80. 1 12.. And. this i ! one reafon, wh}' moft of the pro
ceedings in thcf(' Ploci/a ParJitmml1i are nO( only cmcred here, but 
alfo in dIe king's bench, as that of dIe carls ofGlo~lccrler and I fcrcfQrd, 
th:1t of the archbiO\op of York and billlop of J)lu'hnm, dun of the 
prior ofTinmudl,that ofWilliruu de Valentia, and many more; fe r they 
had for the man part their trial and fmal detcnninauon in the king's 
bench. And this was a great charge and trouble to fuirors, and did 
by little :lIld little wear out the exercife of jurifdiCtion by tbe (oVi-. 
/iu/lt rtgis. - 6. Again, the contlnual complaints of lhe commons 
againft lhe proceedings before Ule conncil in GluIes ch'i] .. nd crimi. 
nal, althongn (hey did not always 3ttain their concelJibn, yet hrollglll 
:'l difrcputation lIpan the proceedings of the council, as contrary to 
J\1agna Charla and lhe known laws.- 7. Yell the judges IIlCmfelves 
and the f."Lges of rhe law, though members of this to'rfiiillm, yet did 
not much countenance the proceedings in cauCes coram (Olyi/;O, erpe. 
dally when [6 nuny ills and procious in parliament were Ilgninlt jt. 

AND therefore, although fome :lllt.ieur records in the time of E. I . 

and before fell us of rC\'erfnl of judgments by writs of error (OY'U" 

(olljilio rtgis ; yet ycry few of them, if any Ilt all, were before tht 
(olfjiiiunt rtgis, bUt either in the lords houfe in parliament, or in the 
king's bench, in both which the (ollfilillfll rtg'is were in namre only of 
affit'lams. 

PLAClTA Pllr/iJmtllli P..) 1. R)'1tJ 57. The abbot of \VcluninRer 
complains of an erroneous judgment given againR: him in the king's 
bench. The complainl. y;as r~gi tI (o,/filio. The judgment w:as 
revened. But it is euccrCd i"ur plafila parlianlf1l1i; and, as 1 have 

fhc:wn, 
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(hewn, co'!filium is often intcnded of the lord. houfe ailifred with the 

(o"./iJillm ~t'J;"(Jr'i/J11I. 

hlJ), pag. th . Peter M:l\llore complainc\llorm", d01!l;'fO rfg~(f 8/fU 
f01!f1ltO (1,/ pl1rliamtnht", LB. E. I. concerning an erroneous jlldgmbnt 
ginn in the king 's bench, which is in p:lrt affirmed. This was i~ 
the parliament tit fi,,~rn. . 

PAC. 169' l67. Upon :l complaint regi t.1 ronftiin by the bithor" of 
Durham of an erroneous judgment giyen'againfl: him-t>y [ire juftices 
ilinernm in the coUnty of Nottb\lmberland, conjidm;tflI11 .:tfi per :p/ym 
".elt"' el tonfilium, 1"M judirillm re'tJoctjur tI tldf1t{lktllr tf iibcrl4fts rrjli
tuanU,r. Th.is being ill parliament time fcerns to be by the lords 

houfe in parliament. 

In l DB'\l 145. 150. A judgment given at Edinburgh coram jf'.f/i
rwriis tl flfldilorihus quCrtLl rum r~lt; S(OI;.f is brought (oram r'le ~t 

(;fllm/io, nnd errors are :lffigned :llld the jlldgmcnr reverfcd. This 
recei\'es the fame anfwer. 

lBID.EM 175. An ol1rJ:r~vry in felony before jnllices iliner-J.nt 
:l.O'ainft R obert StUteville is b)' writ· of cerlioror; l'eroo~ed rormlJ IloiJis c . 

lIbicunqllr 4 1 ir.de jnciamtls gUlI,t lit ((lI/filio "o,Pro dJ(xtrjmlls ordbJanJum. 
Erron are aOigned; tf plr -ipfillli d(l1llfllt/m rlgem II co".filium JUlim C(JI/. 

(ol'daJuT1l rjl, 91(od f!jI:igmda pulata rt'L'ore/ur (I Olllllil1o odnllJltlur, 

Pag. L83' It feemt this was in the kiqg's bench; for coram trllbh 
,/biw llf/ue, &c. is the proper flile of that court, though the entl)' of 
the jtll.lgmcnt and procecdings be COIWII rrgt (I (onjilio. 

\ 

l DIPt:\1 192. 199. a judgmcnt gi\-en' in Ireland, before the chier 
5ufticc there, ill the prefC'nce of divC'rs of the cOlloci l, between \Vi!· 
li3JU Vefey and John Fitz..Thomas, WlU 'ought inw the parliament 

of England 2.3 . E. 1. and lhence continued Itjque r'-Ol.'i~Uim pnr/idmnt~ 
111111, 



0Ibct par~ :lJ iJ'"'I'f,Hn"tl/llrJ" ",.,. 
""lff p.rttS ;/1 prtIIrih fJlrfimi.' 4)rom ipfo JOtJUrJD rrgt (/ tjlll ,~¥ftIifJ; aad 
ypoo. errors aftiped, CfIIjMrll/IU" tjl /J'r ip/um rtgtlll (/ COltjil;1I111/1UI1'{, 

fllod'prldillus pril:trJfilS t%/iUr adnulJtlllr. This appcJC$ to be a pro_ 
ceeding in lJ3.r1iament; for the rule is pJarila tI mrUlorlU1'a (oram don,illo 
rttl Ila j>ilrliamenlulII; the continuances are ntl par/iammtllm; nnd 

. tho\Jgh the judgment be entered pty rtgul1 tl (onjilium, yct that .muO: 
be intended in the lords haure in parliament, to whkh the wonl ron
(Ilium is often applied, :\5 appears in thJs record and thofe before 
mentio~ed CHA·P. II. 

IN DEED in lJil. 3. E. 1. rot. 8. dorf. judgment in :lOire by Henry 

de NfJ'lJO Burgo againft William Je Moyn was removed into the king':
beqch, and there judgment revcrl"ed ; a.nd a complainr thereof to the 
king, that [he reverfal was erroneous: thereupon a fl'ire focia! to rhe 

~ 

panies, quOd fint (oram domino n:ge ub;cunqlle, &e. ad faciendum ef m:i. 
pielldum ; where vide/llr domino "Igi It tjus rOn jilin." that the reverfal was 
erroneous, and judgment given for the plainciff jn the affifc. The 
reverfal in the king's bench reverfed in the fame coun per rrgtm rl 
(ollfi/ill"'. 

BUT whether any of cilefe judgments in ancient times were by me 
cOlifi'ium l'egis or not; yet certOlin it is, that in aftCNlgC!: the tonnant 
opinion 'and practice was to difallow any rC\'erfals of judgmentS by 

the council, which appears by the notable care of 39. E. 3. J 4. In 
an alTlfe the defendant pleaded in bar entitling himfelf as fon and 
heir of J. S. who d.ied [ciiCd : the pkl,iotiff c1aimlng as daughter 
pleaded the defendanc was a bafhrl) : tbe bifhop certifies, that the 
defenda:lt is a baltard becaufe begoucn upon the wife of J. 8. by C. 
during h:re1opernent in :t.d\llt~? and (0 a baClard: the tenant fearing 
judgment Dlight be gin.'n ~gainft him complained in parliament, 
that the lJilllQP ce~6ed c~ntrary to the common law of Engbnd. 
And thereupoD a writ iKued under the great feal to dle juftices of 

omr. to furccafe proceedings. Y C[ they took tlIe atTn. in right of 
G damages, 
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damages, and adjourned the parties into the common bench. Then 
thl!rc ilfued a writ to the comrnop bencb to remove [he record into the 

council before the biiliops of B.uh and Ely, to try t whether the fpt:~ 

cia! matter were fllfficicnt to baftardizc the iffucJ :md they judv;ed it a. 
good certificate upon the matte[. Et ptlis p',tY ceo que Its jlljlices d'a.f1i e 

prijl"tnl r oJlifo ttl dloi, de dn":dgC>S enrOl/Ire k brief q"i vielll J It cbnuA
al/o,' rcvcrfi I( jNJgemenl a,'zum/ Ie lou"ceU, 011 iJ Jut oJjI((lge en ,,/tllU Ie 

com's c01lle J't'z'f./9Ut llfi certify (I 1110milr 'ornremo;1I It record tn blJnck. 
EI/a, PI" r~o fjllt ftvrJiJue II}I C4rtifj, (J'tl It te1l011/ filiI pkineNunt /;oflord., 
.fui/ngard, que Ie plttitlfijf reco'l.'troit fa leifi" II Irs JamagtS. ]t.1es ks jl/J
fia; Ht priJltrtnt nul regard ai rt'fJerjrr drootl ! It cONnelll, pur aD que ce 11t 

, fuii plot"t Olt jllg~"mll pun'oil ej/rt reverfi. And therefore although 

50. E. 3. B. R. 'J"01. 46, clivers of the judges of the common bench . 

el alii prorcrts It magNates de (onjilto were prefcm at the examination of 
infancy in :l writ of error upon a fine ; yet the judgment was given 
by the COUlt' of king'! bench according to their ordinary and fetLled 

j ucifd.iCtion. 

1 lt~VE given the cafe of 39. E. 3. at large, becaufe it fully 
ferdes rhe exclufiQ,ll of any j urifdiaion in the council as [ud1 to 

reverfe judgmenn, ana. Ihe:\.\'s orner points of learning, which wi~ be 
of ufe in this argument hereafter. 

"BUT now by what hath been [:lid it :tppears., that the power of the 
r.o'rfiJillHt rlgis was much abridged and abated. Yet it d.id not wholly 
ccafe, but was exercifed in ~ny cafes not committed to them by 

aas t)f 3mboriry of pMliamem. , 
] T is true, their power in civil caufes ,vas but rarely e;xercifed. 

BUl yet cxercifed .it was under another title; namely by the chancery : 
and tberefore we raay obfe{Ve, thatjn thefe frequent complaintS againft 
tlle cncro'\chmenrs upon the common ~w,.the council and the chan. 
eery are commonly joined. 

A. 



tHAP'!"" v. 
A. to tbelt exercife of power in criminal caure, It nppea", thnt it 

was DOt altogether difllfed a.fter the fiAt\UCS ",hove nlcntionetl, though 

more r:11'cly pri1Ctifed than formerly. And this appelU J 

1. By the frequent proceffcs by fubpa:na and pri\'y fcal and rome~ 
times ferjeanu at anm jffued to appear coram rtl e (!/ (0,1/jo. Ytne 

Rrgijlty 12.4.1 91. C/auj. 20. E . 3. pars I. tI1 .~9t. dWr. pars 2. m.ll . 

dorf. C/ouf.,1. E. 3. pa"'.,. m. 2'1. I!J 39. darf. 18. E.. 3. pa,.,. I. 

m.22. dorf. amif. 20. E. 3. part. I. 111. 13. 

2 . By the frequent complaints in parliament agninft lheir proceed .. 

ings, whereof before . 

. 3. By inllances of record and proceedings before rhem in com,·· 
nal c:luCes, fome whereof are mentioned by my lord Coke in his 

jurifdiCl:ioll of COllits touching the fur cbamb<:r, page 61. [0 which 
may be added many more. CIoIfj. 3 1. E. 3. WI. S. for the carl of 
Ormond j dtlllf. 29. E. 3· nT. 17. between dIe ch:l.l1cellor and mayoc 
of Oxon ; clauf. 24. E. 3. p/lrS J . 1ft. It. darj. againLl the mayor of 

Newca!l.Ie for forgery ; 43 . 4ff. 34- Ed 38" 

AND thus the cafe flood with the cOI[/iJium regis, till it received a. 
new model and an accers of jurifdiction by tilC fbulte of 3. H. T~ 

cap. I. 

BUT now by the fl:alute of 17. Car. J, Clip. 10. as well the court 
of {tar thamber, as aU jurifdiaion of like n.1ttlfc and form, is taken 

away and abolifbed. Yet I have been the longer in this difquifition 

• touching the (anjilillm ugis; beeaufe it: gives fame light (0 antieot 
reeoros and proceedings, and is of ufe to be known in order to the 
bettcr profecution of what hereafter follows, 

• 

C HAP. 
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C HAP. VI. 

CONCERNING , oH£ CONSILlUM REGIS, AS IT STOOD IN RELA

TION TO on CONJUNCTION WITH THE COURT OF CHANCER\~. 

ACCORDING to the method premtled, I come now to confider 
of the {'ollfilium ,Otgis as it ftood in relation [0 or conjunCtion 

with the other great coum or the king's principal officers of {bee. 
And therein I begin with the court. of chancery j and I {hall confider 
it in relation to the court of parliament in the taft place, bccaufe 
then 1 thall confider of parliamentary proceedings. 

Tux coUrt of chancery is a very great and amient court. No time 
can be nffigned for its beginning; though as to feveral accaCians of 
fome points of its jurifdifrion, we may trace their original, or give 
probable glleffes at it. 

THE chancellor having the cufl:ody of the great feal, the cOHfilium 
rtgis borrowed their pracers for the molt part [rom it; th01.1gh fome
rimes they ifl"ueo proeefs under the privy [eal, wb-ich was in the cuf
tociy of the clerk of the privy feal, and fometimes under the Ceal 
of the txcheql.ler when the matter concerned [he revenue. 

THE proec[s tmder the great real was by Jubpf»"a, and [ometimes by 
Z,lIbtas corpus (oratll conjiJio or (oram coflji/io in caned/arid j a.nci there 
proceffes were r(mrnable for tbe moll part in the chancery, rea, in 
cafes where the caufe wns depending fingly coram confilioo elau[. 
'20. E. 3. pars 1. 111. 2.1 . dorf. pars 2.. In. I I. tlor[. 

AGAlS' in [orne cafes, where yet tIle chancellor was the ordinary 

judge, yet many of the confilitl/1l rfgis were co-affelfors, and ga\'e their 
o acivjce, 
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advice, efpecii\~y the judges, according to which nd"ice the 
chanceUor gave judgment, as {hall be fllewn more particularly in 

tills Chapter. 

AND hence it came to pafs, that the proceedings in m:my cafes in 

chancery were {tiled coram c01!filio domifti rtgis in. coltu//orid, and fome~ 

times generally coram cOl!.filiu. 

43. Ass. 35. a complaint of a procefs DE R EC TO 01 chaulfctllor·tt 
('OUltu/J lt0flrt fiiglJeur Ie roy: yet rhe [uit was in chancer),. 

J 8. Ass . 18. Cl ifford's cafe. P rotefs returnable in chancery to 

refeize lands for the king, par ovije Ie {'otmu/J /( roy, ('olll'f fllard, que 
Its Uf/enmttJ foirnl ftift en mailles It rl!)'. 

43. Ass. IS , in the cafe of the Ducby of Cornwall, upon an in
quifition found intiding the king [ 0 a wardfhip, par tigard de foul Ie 
counce/! Ie lard fuil ftift en moines Ie nry : yet the pleading was ill 

chancery upon an inquifition there remrned. Regifler fo l. ~67. a. 
!diola rxaminondo {'Dram (onjilio : yet it is done in chancery ,!fIidenlt 

confilio. 

AND infinite records might bc added to filCW, dl:l[ many pleas ill 

chancery are friled (Dram rOI1.fiJio in canul/arid and coram (Ol!.filio, who 
are fometimes naml-d; fometimes the nca(urer, juftices of both 
benches, b.1.rons of the exchequer; fome(imes only tbe juftices; 
fometimes ptr l oilim confiliunl. T ake dlefe inO:end o( many more. 
Clauj. 2.9. E. 3. t11 . 2 . &1 4. ClalfJ. 26. E . 3. m. zoo dorJ. ClaNJ. 20. 
E. 3. parI. z . t1l. J 1. dorf. Clauf. 19' E. 3. pari. l. m. S. dorf. ClaNj. 

30. E. 3. "'.2 . dorJ. Clauj. ~3 . E . 3. til. 1. Clauj. 26. E. 3. m. 20. 
dOlf For all which, and manY'more that might be cited, the (uit 
was in chancery, and yet !tiled coram (ollfi/;o; becaufe divers of the 
conjiliu11I orJinuriulII were clIere pre[ent, :md gave their advice, yea 

and 
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and (ometime. the judgment liven IS well by tbe ",.J .... "zi'" by 
the chancellor. though that rann of entry wu afterwttds altucd, as 
fhall be {hewed. 

Al'D hence it is, that in many petitions in p.1.rliament mentioned 
In the former Chapter, and in the ftar. of 3 I. H. 6. rap. 2.. and fome 
adlers, the chancery and council arc ufed promifcuoufly to exprefs 
the fame thing; for it was . but coff./ilium 1't'gis in concel/arid. 

~UT to defcend to particulars.- The jurifdifrion of the court of 
chancery is of t\Yo kinds. I. The equitable or Englilli jurifdiCUon. 

II. The legal or L atin jurifdittion. 

1. T OVCIltNG the equitable jurifdi8:ion, though in ancient time 
no (ucb dling was 'known ; yet it .bath now fo long ob~inedJ and is 

fo fitled to the difpofnl of lands and goods, that it muO:. nor be fil:l.ken, 
though in many things fit to be bounded and reformed. 

Two things might poffibly give its original, or at lean: fiU h 
contrib1.1te to iu enlargemcnt.-l. The ufual committing of parti
cul:lr pctjtions in parliament not there determined unto the detcm,i
nation of the chancellor, which was as frequent as to tbe council; 
:md when ruch a foundation was laid for a jurifdittion, it is not 
difficult for i~ to acquire more.- 2. By the invention of \ICes, which 
were frequent and necc{[1ry, efpecially in the limes of the diffentibQ, 
touching {he crown. 

IN thefe proceedings the chancellor took himfdf to be the only 
ilifpenfer of the king's confcicnce ; and ~offibly the counc,il were 90t 

called either as alfUbnts or judges. Yet 'liM. 2. 7. H. 8. 14. the fe
cretary fat with the chancellor. Pollibly tc was by way of advice, 35 

fometimes the judges are called to the chancellor's affd1:anc:c. 

II. 
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CHAPTER V1. 

n. TOVCHrNO tbe legal or Latin fide, the proceeding is of ftvt.:rnl 
kind" 

t . T ilE y proceed againfi: officers of the court of ch:mccry by bill 

or for them by writ of privilege until the panies def(.cnd to iffl.lc ; and 

then it is fent into the king's bench to be tried, aud there aIfo judg
ment is given without remanding it (0 tbe chancery. 

2. . THEY proceed :1lfo in ftire [nrias upon recognizances taken 
in that COUrt ; and if the parties be at iffuc, it is fent as above into 
the king's bench to be tried, and there judgment is given. 

I N neither of there cafes the rOllji/itlnl rtgis is concerned ; hut the 

chancellor proceeds as an ordinary judge : yea and in fome rerpeCt in 
fubordination to the king's bench ; for if judgment be given in thefe 
cafes in the chancery (as it muft: where it is by default or confeffion) 
a writ of error lies thereupon in the king's bench. 14. Wh. Dy. 31 S. 
And fo in a procefs upon a ftatute merchant certified imo chancery, 

17. 4(. :10. though fome books feem to admit it an election to bring 
error in parliament. 37. II. 6 . 13. It. E. 4. 8. 

THEY proceed in fome cafes by virtue of aas of parliament giving 

the chancellor power to hear :1.nd determine tllC fame j fomet:imcs 
alone; fomerimes others of the council joined with him, as in the 
cafe of diffeflmces arUing in the ftaple, flatuttlm jlapttL~ :17. E. 3. 
cap. :14. fometimes with the advice of one of (he judges, as in cafes 
of robbery:1.( fea by the ftnr. of 31. H. 6. (. 5. rid. 2. R. 3. :1. 

3. THE y proc;eeded anciently in moll: cafes of moment, that cpn
cerned more immediately the king's ioterefr; as for inftancc, the 

determination of the king's right to wards (before the ereC\!ion of 

the court of ward!) and pmitions thereupon made, or dower claimed 

of 
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of the ward's lands in the chancery, peritions of rip, monjlrans of 
right, rraverfes of right, rege it/con/ulla, an~ nid-pryers of the kmg ; 
in which cafes they pleaded in chancery and rhewed dlcir titles, arKl 

ill fome cafes procedtfldo granted, in fome cafes finally there deter

mined ; and if ilfue were joined therein, then the record rent into the 
king's bench and there tried, and finally determined. Vid. 38. E. 3. 
14. So in/eire facias to repeal Jecrers patent. 

AN D in thefe cZ1fq the tiding or nile of the record in. chancery 

was fometimes placito ;n ctJl1ctllarid, fometimes placito cordm fege ;JJ 

raNerI/arid, (ometimes coram conjilio in catlet/Jari«. ClaT/j. 24. E. 3. 
m. II. dorf. 

AND ancJcnuy d ivers of the conjiiiuJ1I t'egis ordinol'iul1l, but c(pe

ciaUy the judges and barons of the exchequer, were, co· afieffors wit,h 

ute chancellor. 

AND fometimcs the nrry of the jndgmem in lhe chancery in tltde 
cafes is as given by ule chancellor and council as by one joint jUdicature. 

As clOHf. 19. E . 3. part. 2. . m. J1. darfo, in the cafe of Clifford, which 

is the fame cafe reported 19, A.JJ. placito ultimo. Et fllper hoc habitd per 
(allullol illm thtfaurarium jujliciarios tt l1"illidmo de Shartjbut capi/ali 
baro'lJ- de ftaccario delibtratior.t , &ie. de commtmi aJfinju cOfltndl1lJ call~ 
ttiwrii Ibtfourarii jujliciariorttm barrmis ct aiiol'lml de cOl!filio difli domini 
rtgis (onjiJero/umfjl, &Ie. Clauf. 26.,£' 3. tJI . 2.7. dorf. in the cafe of 

Clt.'C, d1C~ parties 'U(fltrttnt in Cl11ieellarid coram C()IIjilio damill; rtgis, priC· 
I n/ibus Simo"l Ilr"'irpifiopo Call11lor;,r (({lIetllaria, IYi/Jirh"o Ci(tjlmJj~ 

tpjjiopo, IVtllielmo Sbartjbul capilali jujliciurio, tI aliis -J, lon./ilio llilfj 

liomiNi fcg{S, Edc. EJ habili/ Juplr hoc,tr diCllII" (OiifiliulII J~libr,."O/iolld 
dWren/i, &c. 'l.,idtIUr tidt", (of/filio , quod hie, Clu'ill 11011 bdb,,/ cogllofiert, 
£.t<. l)to ro!l}idmlll!1n t}I, quOd tltl jint nit. So that it fcents a com

mon jlldgmenr given by all, and not bartly by the chancellor ~utho· 
riutin.'ly. 
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-rlt1threly. The ll1c.e we may find tld!'f. 19 . £. 3. :dr'. I. "" 1 i. dnrj. 
ClaNf. 2.8. E. 3. nI. z. & + Clut/j. 33. E. 3. m. 2.. d()lj~, and in di· 
verfe other reconls. 

BUT it is true in fome records, though the judgment IX' Gin"" 
dt IIVijOlJltlllO (I a./fonfu (oJljiliiJ it is authorit~tively gin'n by lht' 
chanceUor or court of chancery. and although :It [his day m c~Ii.." 
of this )lature he doth and incleed ought to call the judges to hi;> 
affifiance, and to give judgment according to the advice or the 
greater pan; yer the form of the entry or authol'itlti\'c part of die 

judgmem is by the chancellor or COUlt of chancerr. r ill. N(f1) . 1!.1l~ 

lip 404- &1 483. £1 fllper bot hllbiJrl 1Im/ltrd t'I diJig" ,,1l deJib,ratiant, 
dt advifanunlo jufiidariorllm dt 1I("'1U( bmlco tl nlil)rNm ptli/Ol'klll .j{t (()fl. 

}i!ia domini rtgis ill ttfdtm (urid (anccJ/uri~ t.riJI('JJtillm, ctJJtjitimJ/ulIl d 

durtlum 11 ptr Willt/mum afchitpi[copul1I Call1UOY{1t' ctnJCtlinrill1ll .tfJ!g/j~ 

II curiam calfcel/ari., pr~difJalll , qu?d "taIlNS nomjllt regis o1ltO'ZJtonl"'·. 
J9. H. 7. So that rhough the judges gave advice, yet the :mthori. 

utive judgmenr was given by tbe chancellor and coun: of chancer,... 

IT is (me, thac in ancient time, judgment given ;n chancery, in 

cafes of thi s narure, as well a5 in thofe others abovementioned, were 
revcrfi bJe jn the court of k ing's bench. At It"aft the p:ttty h:t.d 

eleCtion (0 bring rus wrjt of error there or in parl.iamcnt. IIJ. 
39. A.JJ. 18 .• 41.. . A.fJ. 2.2 . upon a partition .m3de in chancery. BlIt 
I do know, that in cafe of a judgment gino in .tbe chancery 
upon a rrg( i"conjulto upon an aid.pryer, in the cafe of Squibb 

for a teller's office in d~e exchequer, the then lord keeper would noc 

grant a writ of error in the king"s bench, bur only in [he p;lrliamcnr. 
And the ooly ~fon that can In:1 inl.3ln this decifion, and givc a dif
ference lxtwern th.is and a flidgmem.in :1. jc;u facias or fuic by pri
~j1cge, muft be dlis ; bec.1.ufc this is one of the caft:s, which is 

M \)re tM jceper or ch .. mcellor and [he cw!.ft/ho/l ftgls, whereunto 

H the 
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the judges are or. Jhould be called, and give _ lean: their advice: 
and ro jt.is one of thofe cafes abovementioned, which are of a higher 
namre than ordin;1ry cafes: and it is no feafon, the judges, who are 
prefumetl at lean to give advice in there cafcs, lhould be the judges 
of the errors of that judgment, wherein, by the confiittltion of the 
couns themfelves, they are to be public affift.an~s and advifers. 

A~D thus much {hall fuffi,ce to (hew, how tbe (onjiJiunJ rtgis 
m.ingled with the chancery, and derived even the \Tery name of con~ 
filium rtgis (0 it, though with me additioll for the ruoO; pan of CQnj. 
lillm rIps i" (.anuUari4 • 

• 

C H A 1'. 
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C HAP. VII. 

tONCl:.lllll(G TK1I. CO SILIUJ.l REGIS, AS IT STOOl) f lf It "LA rrox 
TO AND CO}fJUNcnos W1TU THE KING'S DBl:CH . 

T .prE (oll",6lillm regis in ancient times did fo often fie jn the 
court of king's lJench, and ",,'erc fa ofeeo mingled in and "with 

that cOUrt and the tnlnfattions thereof, that the nile of that COlin 

many times was plod/Q (Dram cOllfilio regis, and fomecimcs ccram Ttg,tt 
coltjilio. For inftance, T. 37. H. 3. AI. J. E. 1. & H. I. E. 1. plocillt 
coram rege e/ cOI!filio, pJanta coram (onfilia, plbcillJ (oratll r~t 1:1 rrgillil 
it conJitio ;' H. 1. E . 1. 1'01. I. pi.JcilP coralll r'IJ{' e/ confiJio; P. J. E. I . 

j l1 [chetillld coram confiliv; and the cominuances coram I'rg' ':.Jel ,jus COl/. 

filio, in an appeal of I'Obbery. H. 2. . E. I . rot. 17. Htref. in an aWle 
between Penbligg and Mortimer the entry is, pojleo coram 1' 1. dt Lit~ 

IfjbHrg magij/'ro Ricardc dt Sianes I I Nicholao dt SIQ.pkIOIJ jujli;iariis "d I 
'placilfl domiJ1i rFgis Itrminondo aJ!tgRl1tis, tra/le,.o d( 1I1i/lo llihC rall 

ce//:rrio, ROb"IO tie Burnell, tt a/iis dt (oJijiJio dDmin; r;g;;: Note the I 
jl.ldges named in the firft. pbce. If. 3· E. I. rol. S. in an affife bt 
Montford me record removed (oram dOl1liflfJ '!gl (which appears to 
be the king's bench), tt vidt/llr domill(J regi el IjllS lOltjilifJ , quod miltt s 

ril? proce.ffirrmt lid capti01lem offilL, and die judgment for the defendant 
by the juilices of affife there revened and judgment for the pbinritf. 
P. 4' E. r. the rule of the court is pldcila corO"l dOfUillo r'gt'; and yet, 
ibi4elll 1'01. 28. JIncf. in the cafe between Bohuu and \Villi:tll1 de 
Va.lcAtia touching the profiu of the coun of Pcnhcach, the proceeding 
is ffl(tlln- colf/dio dOll:illi ,·tgis.-ViIi. ll1. 9. & t.o. E. t. coram ,·tgt rol. 2.40 

~ a ~udgmen[ ginn juHiccs itijlernm in dower. The re\'crfal is in the. 
king's bench. Y Cl the eotl"}' of tb~ judgment is, -::ij!mJ dl tomilf(1 
1'egi it 0/111 ~nJiUo mnifljl, .. j1 crroIHI". 

H. 
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AND wben after about 10. E. I. the ftile of tho king', bench can 
gcnernUy plarita roram domir.o rtJt and not rDrIlflJ (0,,)1:'0 j yet there 

were ordinarily fome cafes, wherein there was a communication. 
hc(".-een lhe (OIljililllll regis !lOci the king's bench.-1. Dy way of \ 
:vlvice a:nd diIeCtion~. ' Vhen difficult cafes occurred in the kjng'J 
bc'nch, they oftentimes refarred to the' council fur thei r adyicc, as 
19~ E. j1uigHtenl '74, touching dlC judgment for lors of lhoAland in 
cafe of ftriking in preft:nce of the coun:. And fa 39' .AI. ' 9, fOllCh

iJlg fetring a fine in divet{e otl~er intlances.-z. In cafes of ifiues 
joint-d. before die co,yil;"", ordinarittm either in chancery or our of 
chapeery, the record was commonly (cot, fomclimcs bywrir, rome. 
times_ by dcli"cry by the chancellor propriis mmlib"s, inco the king's 
bench_ And then lhe whole record is entered in the king's bench, 
and judgment mon commonly there given.-3_ In cafes of great 
momcnt and cl::atnplc many times tbe (ol!/iJill)1l ,·tgis f.1.t with the 
judges of the king's bench and gave dleir advice. M. 33. 34. E. I. 
rot. 50. when the king of Scots clid his homage to the king of E~g
bod. H. 32.::E. J. rOf. 19. coram fig! inter rtgtm tl priortm IVigor
JIlL judgment given for the king, (oram 1010 ronjilio, 14111 tbtfauraria 
d berol/ihus at Fauario, qllam callccl/ario U cltricis cQl/ct/lIlritt , (I (Iiam 

Jrrfljcioriis J~ ulroq."! bmlco. The. like P. 35. E. 1 . rOI. 45. Norlha"lp~ 
IM/ h (oram 1010 conjilio. 'l. 24. E . 3. '·01. 32.. OttO de B olland duEius 
IJJ banal'! tro lftopio (omitis de E'Zu confJobularii Han(iA' 'oraM Jomil/o 
fttt , "J!ult"lwus c!wctllario, IhtJaurario, comhibllS< Arlln4tl II HlIlI'. 
Barlho. de. Burghtrjh, N i,hoJno tit NorJhburgh cltrico tit privala Jigillo, 
}lfflirwriiJ dt buIICO,. where Otto was committed.~ the marlhall. 

• 
'BUT ulougn !be (;()nfi/iNm fometimes fa t with them; yet the 

<tau:\) jurifditliOD was in the court,. and the .ficting of the council 

• 
• fI. ~ j. E. 1. ", _ 71. . a forged line la.ke:n off the fi1e Itr aMJijctc,., .. I l/ilU tl,!/ilii 

tf_bu rI~iJ~ ttllll malI/DIll", f '/Uhf Q/i'r... It r"~ it " 'U the 10Ida houCc ill parlia.· 
.nell!. . 

with 
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with them WH cithcr for the greater folcmnitt or at molt: but by way 
of advice, :md the court in aftCNimes grtw more corious therefore 
in their entries, t113.( the authoritative judgment might appe:l.f to be 
in tbe court: a.nd not iD the affdTofs (as was likewifi:: done by the. 
chancellor, a.s is before lhewn). 

Al' D therefore P. So. E. 3. mi. 46. /JnwI. in a writ of error by
J ohn Pomroy and his wue: [0 rcverfe a fine for the non-age of tbe 
wife lile record runs, 9,,,1 j,~(PtCld (oram jlffliriariis tl jlljliri41'jis de bon((} 
t l nliis prorrrib«s tl 1tUlgnoliblls de c01fjilio domini frgis (x'bi, (Qu/t! JIJ i
tfcm fxifitlllibks, ft diligentlr nomi1fo/{f, ViM/MY tis, quOd diBa Jo/Jamto 

tltotlo non 11 infra ~f(ttflll, lite ad Ji80m 'I'lindmom Pafi-b.-r prlt'ltrihllll 
fuil infra tt'Infuft, per ql(o.1 ipfo qd ftE.lam pudiElam in Jormtf prlt'ditM 

facicndam non dl tldmiltendo: jdeo Johannes Cary eat fine di(. It fholl!d 
fe('"t11 this examination was in parliameut; for )[! appea.rs tbe record 

was rent into 01<': king's bench by writ dated 10 May' 50, E. 3. An,l 
yet it is obfervnblc, that the juftices of the king's bench !1re n:1med 
even before the proures and mtlgnaw; becaufe in tnuh it was moft 
properly within their jurudittion. The like method is If. 2.. Eo.. I. "01. 

l ,? Hmf 

AND jt is obfcrvable, that maR: of the great cafes, whicll are 
recorded inter placito parliament; E. I:'" which were in their nature 
cognizable by (he king's bench, nre Jjkewj(e entered i"/~" plar;", corp", 

" fge, as if tranfafred and judged in thill COlin, efpeciaJly where they 
werc-.criminatcauf(:'s. For infbnce, 

THE great cafe of the prior of Tinmuth, which WIlS in the nature 
of a quo wan'OftlO, j ~ emered ;IfUr plnei/a porlia""III; E. I. But it is 

... lfo entered and the judgmen; given as in the king's bench, ll. 20 •. 

. F... I. roJ. 5]' NDrthlfmur. plod/If P"r/imnrn/. Ryley 25 . 

• 



TRa care toUChiDg ,helibc!lJ' of the county of Ptmbroke, },f. '3-
I .... E. t . 

THE proceeding :l.gainfi. the nrchbifhop qf York for excollUlluni .. 
uting the bifhop of Durham, H. 2. I. E.. 1. entered inttr Pla(~/a 

Par/ian/oil. R yley 135. 

Tn E grt:n cafe between the carls of GJouecnC[ and J,fcreford, 
Hill. 20. E. I. & A1. 19- 20. E . 1. yet entered lib. J1arl. Ryley 7-+· 

TH E cafe of Nichola!! Segmve in /;6. pad. Ryley 266. is entered in 
the king'! bench P. 33. e~ j. rot. 21. Norli'ompl . 

!ytA~ y more of this nature appear; and the rcafons uhcrcof were 
thefe.- t. Sometimes the Ittorc1s themfclves were dehvcred out by 
the lUng's comm::md' to the juilice"s of the king's bench, an infr.1.nce 
wheteOf is in the p3.rl. of 2.0. E. 1. Ryley lOl ........ Again, 2. jn all or 

moft cafes, where .Ul iffue was j oined upon a complaint to the (onfilill"l 
,,'tis either .in puli:unent or out of parli..'Ullcm, the ilf\:tC was tried j 

by commiffion and returned to the council, bm molt common.iy by 
the court of king" bench either at bar or by nifi prius, and thell it 
W'as ncccffary me record fhould be entefed there. - 3. I h:x.ve fdme
times thought, that it was for the better and more authentic pro
cccdil1g ; for the court of king's bench having a fixed jutifdia-ion ,; 
in molt of the cafes'thus cnt~od bt:.forc them, efpecially in criminal, 
and the~bcing 3.1ways pre-fent with lhe Tefl of [he foHjiliNm regis, where 
theft... matt.en were bandied and judged, it was in effeCt rhe j\ldgment 
of the king'" bWch irfelf in thelt: ancient timrJs; which . wa6 no fmall 
fccuriry and ad mncage to the proceedings, the record Ihereof beil)g 
maue aXid entered in the com't of king~ bench, \vho bad unquefiion .. 
able jurlfiliClion in cile cafe, which poffibly might not be fo clear :lt5 

to the Ix1.re authority of the co;:jilium rt:i!. 

C E AI'. 
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C HAP. VIII. 

CO~C'£RN1:jG TITE RELATION AND CO~jU~CTION O)t ,·11£ 

CONSILJUJ.{ REGIS TO TTfE COURT OF llXCflEQjlER, COM 

MON PLEAS, AND PRIVY SEAL. 

As to the COUrt of exchequer, there ,verc and ate great officer, 
belonging to it, who were alto moft commonJy members of the 

c01JjiJiu11l ordittarium, namely, the ueafurer the chancellor and under 
treafurer of the exchequer, the barons and l,he chamberlains of Ihe 
exchequer, and had a fpsi!-l feal , namely figil/llm [cllccilrii, in ,he 
cuflody of the chancellor of the exchequer. --- -

A'ND upon thefe accounts, and bccaufe the bnfind"s of the king', 
rc,Yenue ~as a large bufiners, thofe great officers did fomctimcs call 
other of dlC eOllfiiium orduloriuHI UntO their aClifiance touching matten 
Qf the revenue. And oftentimes petitions to lh.e council either in or 
au[ of parliament concerning the king's revenue were rt.-fecred to 
[hem. 

AND upon thefe accounts many times perfons were called by writ 
under the cxcbeqller fcal to appear cora"" IhifaMmri, tl con/ilio uptU.l 
fuggeft ions.J whicb writs were general ctrlis ik (aNjis. 

AND this appears by the complaints in parliament made againfr 
thefe proceedings;n the excbequer by fuggefiion and procefs ctrlis at 
'i'iufit. Rot. parI. 47. E. 3. n. 34- J.H. 5' pari. 2.. 'I. 46 . 

• 
AND yet it feems they rull held the fame cO\ufc of proceeding, as 

appears by the cafe ofChcfrc!rfield 39. E. 3. and the caf. ofFord 
17. H. 6. cited by -my lord Coke in his j udfdicrion of courts 

under 
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under the title of tbe!4r chll11ber. r. 33. Eo •• 'A~ 371. Ai'." ,'-,. 
/4l1rtJriMm, 9"; CQA'o(lIfis fibi jl'jJ;/ ktriis tl {'f"!Ji/i~ iljills JIJ/IIi!d f,tSif .pln 
l'tltlwa focial jl!flifiAIJI. And. poffibly (he cafe o( .01 J. fl.! ;;8. mi&lit be n.. 
proceediog in the exchequer lOrMJ ((Jltjili(). 1 

TnE place of the convening or the Muncit W;tS t i,n rhe exchequer 
1:hamber, where they heard c;lures criminal :t'l well.as ('kit D}" \:;i\l ill 
£nglifh or Frencb if they concerned the revenue. 

T UE crimin:ll jllrifdiaion is taken aW.!l}J to aU intcnts by 17. Cur. J. 

up. But rheir power in ci\'~1 f~its ('ooccming the l"evcnu~ or'the 
king" fee-farm debtor Or ac.commnnr cominucs, :lnt! [0 hath long , 
done. flide. .fin/uti 33. H. 8. (dp. And the ordinary .judges 
therein are the ttcllf\lrCr chancellor and barons of lhe exchequer, 
La whom die ref\: of dlC council were jn n:lturc of affifbnts wben 
called, ::lS tbcJ were (0 the c-h:mcdlor in cafes there. 

T OtteRING the common pleas, I do not at all find them :ls fining • in that court called (oly;lillm rtgiI, though they were members of dle 
.£OIffilitrl1l orJil1oriion. For lhey were not concerned bur only in civil 
(uies, and th3.t for the moll: part: between p:lrty and party . Only jn 
caIi 5 of aid-pryer of the king lhe pArties were fent od fiqtUI1Jtllll do
f"ilUfHI "gtlll or L.,;IIS cOI!filiulH in callu//Ilriti. And many times t-hc;:y 
.uh·ifed wiah the «()nfiJi«m ordhJarilim in cafes of diffiGUlcy depending 

before t'hem. And fame inllances may be given in grear-and emillf'nc 

'(aCts depending before (hem, that fome of the conjiJium fat by them 

in point of ~dtice but n,ot of jurifdicrion. ... 
, 

I 
, 

TOUClll~G me keeper of the privy real , \\>hich was anlicndy ek

,irus ti, pl'itralo jigillo, he was a member of the (Q1f}i/ium ardjlli!fi:~/", and 
(0 
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fo continues, though with " higher title and prt"Ccd~nce; and 
having the clli"tod), of rhe pri\'Y teal, which 'the C01.lIlci.l made often 
ufe of as well in proce[s as orhcrwife, by the ad\"anragc thereof and 

by colour "of (ome references made often to him by the (:()uncil, nod 

jn conjunB:ion with the mafter of requcfi, he gained of late ,il kind of 
court 2f._eq:tit}·JO and i,ffued praccfs of privy fC2T.co parties U~l 

~ petitions, or biUsnow fonnally preferred, though antiettly OIl]Y referred 
to him by the conjilium regis or by the king. This COlin he held for 
a while, but being tmeler :1 difcountenancc jt harh now for IlHlIlr 

years lain alleep. This COUlt" dt lafla \v:~o orher b \l t :t br:mch ' ;r -- --
the councIl, wherein the lord pri\'Y feal bl.:ing ,Idn,need f<J ~I ltg leI 

~ fonnei'Js prefinclL 

, 

1 C HAP. 
• 

• 

• 
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C HAP. IX. 

COKC~RNJNG THE HABITUDE AND RELATION OF ~HE 

CONSILIlhl1 REGIS TO THE LORDS HOUSE IN PARLIAM~NT, 

A~D lHl::lR CONJUNCTION THERE\\' ITIi, 

I I-I A VE hitherto confidered the (Onji/hUlI rl'gis ordilfarium, what it 
'"Was, of what r erfons and officers it ord inarily confified, how it 

flood. in its own fimple conftitution, and what its power and bllfincfs 
and jurifdiB:ion was, And I alfo have confidered it in its relation 
\mto and conjunCtion with olhcr ordinary COUl1s of juftice. 

A~D now 1 elmw nearer to what was my principal defign, namely, 
the confiderJ.rion of the lords houfc in parliament, and as necclTarily 
pre\'ious thereunto the confideration of the (Mfilium rtgis ordillarium 
in relation to and conjunfrion with {hat houfe. 

AND to [.1.y the truth, although much of the antient power, jurif
diCtion, and confifiency of the ((mfi/iulIl ,·egis, is altered by procefs of 
time and feveral atts of parliament, as is above mentioned CHAP. 

V. yet, in the great coun: of parliament, at leaft the figure and 
model of the rOl!jilili11l rtgis and [he perfons whereof i[ conGfted is 
to this day prefcrved in [he lords honfe in parliament. For thither:1.re 
Illmmoncd the grClt officers, whether they are peers or not; as the 
chancellor, tfcafufcr, privy feal, fecretaries of lbtc, judges, b:1.fOnS 
of the exchequer, millers of chancery, king's fcrjeant ana attorney, 

the trtafill'er of '_he houfehold, fteward and chamberlain (If the houfe~ 
hold, and maft if not all lhe king'!f,privy council. And although 

they arc fummancd by writ, and fit in the lords houfe; yet their dif
tinCtion from the lords fpiritual and -temporal appears, t. In [he 

:mnC'r of their [ummons, thofe ha\-ing this c1aufe in their writ, 
ad 



• 
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tul trnlllmdulU 1iObifmm tJ Clml r.tttri! pr~LlJis p,'ouribll! 81 Nug/ltJtibllJ; 
and (hare of the council, od Jrall;wJlflllllo/Jifilllll tl (11111 c.!'/cris"~ ro"jiJio 
tlo./Iro, us before is nlCWl1, 2. In the felts of their fining ; the peers 
and bilhops fitting on {)cnches, thofe of the (QnjiJium if not peers 
fimng on the ~voolp:1.ck~s in the middle of [he h::mfe. 3.]1\ the extent 

of their fl1ffrlges ; thofe that arc peers or lords of pa.r1bme:1l having 
voices in the legiflilti\'c power, but rholl: of the j'()'!J11.:uJ,I o;-:/;I'l1riuIII 

having no voices th('[{.:in. 

AKD yet we arc not witham an infl:.:mce of lhdr protcft.1.tion 

('ntcr~d agniu~th:l.t \'.ere highly dcragtttory to t h~ com:';;;) 

law, nnd agailll1 the judgmenr aud opinion of the dl:UlceJbr and 

j\ldges. &1. pori. 15. E. 3, II. 42. . 

BUT as to their fuffrages in point of judic;ltI,U:C in the torl~ s houff', 
it. {hould feern hy the many infbnce"s f";;;Ptncila P.Jl'iillllh·i/li IJiIJPClt 

E. I , fome whereof are before mentioned, ther had thei r ,-oites all 
.fuffrages [hereil1. Dm abOllt the time of E. 3. they began ro be but 
in nature of at1irhms or adyifcrsJ ulld the authorit:ltive and jmiiri"J.ry 
power reftcd in 'he lords houfe, which wh.lt il was we fil.:l.ll here
after fee. 

YET in matters of ~w their opiluon (of the j~ldge) .c-fpecial1y) J 
when they beca.me but 10 nature of affiO:ams, was. 10 matters of hlW 

and judicial proceedings of fo great weight and authority, that the 

advice by them given was the rule of the judgment of lhe lords houfe. 
fro;; which the~-;;;:cly if at all dep:me. - his appea~s by inn
nire inftances. See fo r lhat purpofe the {btute of 14, E. 3· (lip. 5 . 
in the conftituc ion of the coriun iffion for remedY 'of delays of ju(ticl.:; 
rot. l)/fr/. 14. E. 3: n. 30. on S" lOlon's cafe, where the judgmeot, nOt 
ont)' of the lords haufe, but of bo(lI hOliCes of parliament, W.lS guitlcJ 
by the judgment of the chao&eUor, treafurer, lhe major "9ice of the 

jufl:ices and barons of the e.l:chequer, tJ uUlrtllle COUl/ctlJ at 1-., tn Ie 
1 2 till 
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lfil par/tmt1tf. The like rot. p.:rrl. 9. H. S. n. 12. concerning a prohi- ' 

bition in the cafe of Cooke, (Xlrfon of Somertham t the judges and 
barons gnve lheir opinions in parliament, that no prohibition lay ~ 
whereupon. the fll}ibs A"gli.t' and 10rds awarded It/one l'aJ.Jijt dt I(~ 

jNjlir('s it barons, q;/I! /ltd prohibition iiJoil fllY k ",alltr. And infinite 
inftances of tili, kind might be found in antient records_ , 

YE.\ nod in )arerrimcs alfo. l,H' 7. 19' In cafe of a writ of 

errorjn.. parliamtnt, the lords pir cOltji~lIm jlljffciarirmnn proceed ad 
t'rrt1t¢!tJ un·rrgrndHm. And therefor~ in die cafe of the earl of Oxon. 
and L~ndfe)! r.ouchiug the, office of gre:at. chamberlain, now reported 

by j ullice jones P~t l.<i0. me lords ~ve their judgment conformable 

to lhe rcColurirm Of the ,grclter number of the Ju~es. And in .the 
bcKimung of-the par1iamept l640, in the cafe for the barony of Gray" 

de Ruthen bet-ween Langreifu. !l.nd the. carl 06 Kent, where die que(~ 

tion W'J5~ ,whether the .t\lle of poffiJlio !ratf;s de jeodo fi'lflpli~i focil flfO
,·UIl b.!1"d.'m extended to a barony by wril, it was· reColved by the 
opinion of the judges delivered in the lords- haufe, that it did nor. 
Though thefe were cafes only of advice and concerning matters of, 

honour; ret .the-lords gi!-?C' their judgmenh-conformable to the opinion 
of tl;e judges. 

Now it is to be noted, db,c, :llthougb die ({1/1filium regis (at in par

iiarofr'.t, }T C we muft remember, tliat. tbey were Joll under a double 
C":l.patlt.}I-, \'lX. 

OWE,. as iliey were coHji/;,tm -regis ardinariullt •. In wIlich reCpea, 
as tlley b:t.d pecicions depending before them before the par
lilO1e.D.f ; 10 they, had in the time of parlirunent other pecigops ddivercd 

to them or ~ th~ k.ing, lUlU delivered over or refcrJcd to them, 
which· did not: C:xl ern the parli.:lInetit:tt all. And upon thefe they 

proceeded to gio.re anCwers accord ing. rot the n:uure of them as. at-other 

times .JUt of p:trliament, al.ld they were receil'cd as formerly by the 
dqk of the counci l., T OllChulg rJHJe J ;lDcl what they might or 
mJghl,DJr do ·n them, is at Jarge du:larcd fopro ClI.H. lV. 

THEY 
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Tzu y had another capacity or confideracion, as being part of the 
king's gre.1t council in parliament, or at leaft as great and nece1farr. 
affiftants thereunto. And though till about the middle of R. z. all 

petitions, as well in parliament :lS OUt of parliamenr, were d ireCted , , 
(lither to the king or the king and his councilor to the k'in g's cOllncil ; 
yet the parliamentary pe{ition~ had a diilinClion from thofe that ordi
narily concerned the council as [\leh. J. Mon: of tbe parliamcntru'Y 
petitions bad [omething in the ftile or body or prayer of the petitiQIl, 
which made it appear, that they were [uch; as for infunce, 1114 ,.~ ti 
a Joll ((JuRrdl tft pOrUnItRJ ; or it prays tbat a record may be brought. 

into the parliament, or that relief may be given par r'!1 tt Jo" lrtl fate 
cotlllall en parlmultt. 2. The petitions in r.urliament had always a. 
rime prefixed for their delivery, , ·iz. four or fix day.s in the beginning 
of the parliament. 3. For the mon: p:lI't.[hefe parliamentary petitions 

,')crc delivered to certain examiners appointed by the king tile fi rtl: 
-day of tile parliament, as !hall be fhewn morc at large in lhe next 
Chapter. Bur thofe that were not parliamentary petitions were re· 

oel\\cd,of. cOUl{e by the clerk of lhe council. . ,&tl tic his plus in/fit 

, 

C 'I-! A P. , • 
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C HAP. x, 

COSCER.~I~C l'BE. YARfOUS NATURES 01' n : T1T10;NS, AND lJOW 

ENTERED. 

\ 

1"" HE parliamenrnry petitions l\'ere of l'~'O kind.s; 1. Such as 
came up from the houre of <::ou1010n5, as being affentcd unto 

by them and rent to cllC lords. 11. Such as were peritions of privllte 
• pelfons. 

I. TOtTCRI NG the former of thc(e L nl~\11 l1l-Y fome-what, but not 
much, becau(c it is not tile thing 1 principally intend. Of lancr 

rimes, efpecillly rowards the latter end of H. 6. and fo downw.:uds, 
ach of p:lrii;unent were dr:twn up in their full form, ::md fa fent to 
the ether houfc or {Q the king, fOJllcrimcs in this form (when it 
came fronl the commons), Itrm qUtrJIIJIl ptli'io libtrota fu il, &c. formam 
tIJ1Js in ft (()1ffinms, 'l.:iz. and this ~l\'oidcd many great nllct'lt!l.inries and 

inconveniencies, which the courfe anciently ufed had occ:iiolled. 

BUT in the elder times dowI} fo low as N. 6. the peritions of the 
('o:nmuns did not contain the fl,)rmality of aCls; bur after the con
c,hUion of the parlirunt:m the judges principally were employed, Out 

of the ~ition and the king's anfwcr, to draw out a formal ill , , 
which was fem by proclamation into all counties; and the:tCh, 
which were thus drawn up anti proclaimed, were clltered upon an. 
other roll, viz. dIe' {brute roll . Rot. P,lrI. 2. fJ. +. 11. 21. lUI/! hos 
rD'mIlD;!S pritrtJtI a 'UJjJrt jeigHtlfr It rf!>', ~{(e Irs bcjoigJtts l .. its ()M a foife 

til aj/l,arWfft!lt1 flhill ma8s rl ingrQ!fos l/~""'ar.t Ie Jtpttrltr itS J:'.fiirn, 
Illnl (()III~ ils ait'ltl tIl/our mnJlOlY a 'lItO; kul' flli1 rifpoifl/uS, 9ftt k fieri'" 

Ae par/mltHI Jura Jol1 drvo)'f.'r ttlr tlla{f~,. (/ lJlgr(ljfor Ie fu!:'plUlct d:l pm'. 

1:/I:r,;1 
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It",fllt par aJ.uift tits jllfiicts, (I PN;S It nwnj,,(r til "'] t' IlI/til"t/trS du 
park""., IlIr /(IfJ{f'.p Inr aJvift. ' 

A....~D this made up the ftamte roll in thefe elder times. 

THX petitions delivered by the commons wet"e of two (orts. Some 
,,:ere public; Come were private petitions, prefented fim to them, and 
by them preferred to the lords, which yet were reckoned amongct: 
the petitio/us c(lmmmlildtis. And it (cerns, that there were immediately 

indorfcd"'as bills now are, fl it"'baJl llu jrigllttlrs j and if 31Tenrcd umo by 
the lord~ and king without any alteration, they did nOt life to indorfe 
the bill as now,fo71 PQ)'1 ou rl?)', but it wa.s de1h'-cred to Ihe clerk of 

the parliilment to be cnlolled; and if it began with the lords, it W:l1 

not indorfed as now, foil b(l)'l al commons, bur Cent down without in

dorCement. And the commons illdorfement is, let townOlls Jollt nffi1ttld. 
33. H. 6. 17. 18. per Kerb)" And when anfwered and :lffemed to by 
rhe king they then were filed, and were rhe warrant for the drawing it 
up into an aCt:; though in trucil no fueh indorfemcOl now appears, 
bceaufe the -petitions themfelves are not exr:lI1t. 

AND as far as J C:lI1 c;onjeftme, aU rhofeptliliOl1tS c(JmnWtila!is, whe. 
ther private or public, were delivered immediately to the lo/'ds, as 
bills now are j :md [ueh of them, as were agreed lO hy the haufe of 

lords, though it may be rejetted by the king, were emered upon dIe 

parliament roll. F or it is evident, that the plrJilmcnt roll was 

made up in the lords haufe, mort commonly by 'the clerk of the 

parli:..mem, but (ornecimes b)' the clerk of the crown; and allhough 
no cxprcfs a{fcm to thofe petitions is entered to be made uy tbe 

lords, yet it is nor to be thought, th:l.t it would he encered ill the 
prliaOle;u roll in the lords houfe, \lolers a(fenred to by them.-And 

• thus far of the petitiO/Its communi/alis • 

• 
FOR 
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SChu;, wqe immediately prcCe-.nred, to the' lord,s-..cit;he:r by the parties 

~lhemfclves, ' or elf'c rent th,ilhc:r by the councilor rt!U/iIOrtS ptrmollll,Jrt. 

Both thcfe, if received and a.dmittcct 1Jy tbe haufe, were 1i\.:cw,fet 
J:ArCl'ed on che parliament roll .. 

SOlom again were ddi\~ered oyer by the r~ciVcrs of l.'Ctlt,Jor..s, 
.either to th.e ronjililllH ,·tgls or the attlfifDrlS pctiriol1/{'''; 'nndDY them in
dorfed. ,And thefe petitions ~rc nQt Cl}tcrcd on the parli+lJ,l1ent roU, 
bUt were entet'td in blllll/cllh ptlilio"IOH pllrli,lnllitli with their anf.wccs. 
Some of eacb bUIlp.ic :lre prc(cr\'cd [0 this day J but divCl1C . of tht:m. 

Joft or o\iOaid. 

So d\3t betides the Journals of parliament we f\3.\'e til[Ce not1blc 
mcrnorials of parliamcnto.ry n:anfaClions . 

.I. Tn E bll~Ues of pctitiOflS \\jl!l thci~1' anfwCI:S ; which by r1~e 
lwWs of the recei\'crs of petitions were qelivered, fometill1cs to the 
CBlncil, fomctimes [0 the a\ldieors of "the pctitions~ :lnd by tbe 

.councilor auditors of the peritions a.nfwcroo without u·oubling the 

.lords with them • 

.a.. TilE par' ment rolls .... oonfiltin-t; among(\: other thillgs o( the 

peduO'IU of Ule- cotnWon:llry wllClhor publi..: or rrivarc, and :lfiented 

to by the Jorth ; and of lhofe. petitions. ,"'hich wert hnmedi:nely 
".admbd by lhe lords from dlC pCtidoncrs themfclvcs; or of iik:11 
flri\-!lle petitions as were turned oyer to the houfe by the ouiilOl'ts pui~ 

'~m or council. 
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3. THE lIBtute roU made up and cou.aed out ~ die petitions 
prtfented by the common. Iffentod to by the lords, aad tba>ef'co:e 
."tered upOn die parfwnent roll, and Jikewife a1fented to -t.y the 
kin· " ". 

Tun is my conjdture touching ule records of parliamentary 
< !itions~ and their entry UPOII t~le parliameut roll or bundle of 
~~tion$; which though it feems p;wbabJe, yet is but a fOt!., . 

jetrure, for th~reco.rdsArf; dark abel ,Ob{cure touching..it. . 
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. C II A P. Xl. I 
1':OUCIlJNG TilE TRA~SMISSI0N OR DELIVr:RY or PARLlAMJi~TAR,Y 

J'ETl'JjlO!<S 1['0 AN"O FROM THE CPl'.;~S- ILJUAt[ REGIS. 

ANTIENTlY, as I h:1ve fonncrly.raid, all petitions, as well 
parlmmo-ntar.y as others, were direCted to t.he king, or to the 

\"'ing's council, or to the king and his council j which tiding of 
private parliamentary petitions continued with "cry Jitlle if any varia
tion till low.:trds the middle of R. 2. and then [orne wCl'e direCled at 
t·~, il 01 twMt fiignfNrI nJJmlblt til por/mma ; wh ich la.t.rer lilling btC;Ul1C 

more common and ordinary in the time of H. 4- and fo' downward. 

BEFORE 8. E. I. it fhould feem, that as well parliamentary as 

other private: pctirions of this nature were received by the counci l 
lhcmfelves, either immediately, or by the hands of the clerk of the 

council. But enfuing times made great cha.nges in the Qlanoer 

of tr:mfmitcing of parliamentary petitions to the. council. , 
CLAUS. S. E . ..t . Rylcy 44Z. It was then fettled, that thc par-

\ lilmcnmry petitions filould tlccording to dlCir fcvt:ral naruces be 
delivered to the judg.es of the re[peCtive courts tb whore ju~fdiCt.ion 
they did refpet\:ively belong, viz. ruch as concerned thc chancery 
-lQ the chancellor, fuch as concerned the exchequer [0 the exchequer, 

fuch :1.s.c.onrerbed other couns to other courts (only .if the buGnefs 
was great 00 :l1erei y depended upon the k ing's grace, then rne king 
to be acquain\:ed ,,;irh it, before any tlhing be done by them there
jn) and that fo no peticion come to th~K.ing ·or his council by other 
ham!s, th:u fo tbey might h'l\'e lcifure to attend the weighty bu-

• 
linefs of the kingdom, &c. 
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CLAUS. 21. E. 1. "1. 7. in /UdlllJ, Ryley 459' it was ordained, 
91'( tqules ptlltions, que dtfi til avant forrultl liveries tn p(1rli~",tI1(J foient 
livtdts tJ mIx qJle. Ie rt?)! ,!/ligne a rert'L'Oir Jes, (/ 'JUt foules les Pdt/ions 
foim! 101 a primer aprts qu';/; font rtce'l.m bit" t,tlJ",il1tS .. tt que eels que 
tyuchent 7a chanctlaire foient mifis en 111/ ~)'az /tVtra/mtnt, tt (Iu/rn (JlI' 

tou(hent Iu tflht.fJUtr til mllyt (yoz, (I avJ1i [oil fnil Je uls qut toufbell' It! 
jlljlictJ t/ puis (tin que, et puis fe/a que flrront neVO)l1 Ie roy (I fln COllfaU 
/tVtrnllmutt m arllre {yoz, et oujJi ceks. 9'" averoll' rj1e re[polln" droanl m 
Jeveral [yoz. Er Qui flient ies r.hofts report dtvQflf It roy nroallf ((0 qu'it 
les (Of111/unet II dtJjv(rel'~ 

CLAUS. 3. E. 2 . tn. 23. in ftetlu14, Rj,lcy '52,4. w'bich wa.s :iller 
renewed ;n to/idem verhis. 

CLAUS. 3. E. 3. trI. 13. ;11- ]ClnuM, the receivers of ,petitions in ruch 
form as they were after in effeCt nfed were eftablifhed al lite requdl: of 
the commons, viz. ruticle It fi/llttJ ljue les chtfJoltrs gtn/J ift cil),ts de 
DNrgb; t/ marts vilis, ljUt fllll V(lIIfS a pllrlnflmt par Jon (ommmuin1ttnt 
pur ttl» el pur Ie ptople, tl Dnl ptlilions a li'Utrtr pur lorIS II pNr grpolaJICfS 

foilS a en', qUt 1ft poelll dirt rtdrr1Je par com1llune ley Wt en aulrt ",altm: 

Jans Jjuia! garran/, il 11t trove homf, que bur peliliolls 1,t(tiVt fi (o,ne 
foloil rjlrulJ If",p; Ie I'd) fon PlYt til parlmunr, tI tit &t primt It gract rt 
·nmtdy.-u r'!,Y ':IDe", gNC tn jts parltmenls tltforllltI gmts fiiml aJ/lgnt (I 

r.eaiVl! ptliliorts, ti qu'ilJ foitlll tlt/ivrtJ par Jon cOllllcellllHjJi Cutllt rj/rt /olt;it 
()I tunps fo" ptrf.-D t li'llftS tar Jon COtUlCt1/ is intendcd of dif p:uched or 
~nfwercd by the council. 

BUT although the council received the pctitions from the h:tnds of 
the receiver~; yet they mrely (if at all) exercifed any dccifioll or 
deciflve jurifdiB:.ion upon them, but only a kind of deljberative 
power, or rather direction trlnfmitting l,hcm to the proper COUItS 

places or perfons where they were proper to be decided, al1d fome~ 
times wholly difmiffing them o ec:lUfe no law is ordained in the care 
01' fit poeJ t}lre fa;1 fons novtl ley. Hence, it is, that moll of the nn-

l( 'l [weI's , 
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fwcn, tAat tbe council gave. ,'I'ere in nature of rQliffiom of the 
peritions to ~oCc perfo.ns or COUIt-5, that bll.d prol'KU'ly- tlu: cQgl.liUl)lce elf 
the c:lufcs. . 

IF clle pa.rlio.tr.~ntflry petlllOnS were n. men,: matter of gmoe, 
concerned the king mon: immediately in 'pOint of incerea, the in
dotfemcllt was coraw regf. ' . ." 

I 

IF tbe pcQti~ were:. properly . relicyuble in (he ordin.:lry coutts of 

.• law, the indortemcn,t was, ftqufllltr ad cO",1?lIIncw}/ttm. 
J 

I p r:he bufinets concerned ~l,e ordinary proc:cedings in the chan
,cery, then tlle an(wer was., 1Il[darur ljIa plfilio ;'1. CIlII(tllo,.iam, el ibi 

fiat jujliria ; :l!1d ~f there were m::llters of facl::inquirnble-iu order (0 

,(he dctcTluinao<!1l of the petition, mi/fatur if." petitia in cl1/1ulbrria1/t1. 
tl ranctllarius 'facial Cl)fflmiflhmem adlllqtlinmium de conltntis ill peliJione 

returnable into chanccry~ tt !lIbinJt fiat jt!llitio 1(1' ranaJlnrium. ThCf~ :III 

kinds of ;nquifitions were thofe., dlat came under the ride of brtvia 

y(gis in "'he .renurcs, which were inquilitioos taken by commiffions 

and rcwrned into chancery, nnd Jlereupon fo.metimes nmooto} '"(1I1I1S, 
{omecim~ flirt farins granted. 

IF the buCint:rs concerned the exd\equer" then the peuoon .was 
fcnt inco (he eX,chec;luer., fometimes without w,r..irs direCting the\l" 

proceedings, fomctime, wieh writs to _the tt:.eafurer and barons to 

make allowances or difcharg,es, as the cale required. 

So tho< I CD hoi AAd any coafidpahll: difference in the jlI:O.c<ed, 
-ing'! Qf the cou it, either in pa,rlijinew: upqq p:uljamen(,.-y ~,nsJl 

or 0\\1: of plltuameDt in the ot1~ ~~ (9 ~ COQnt;iJ, Ii tQ pow 
of decifion or d£I;"'l'i0n pf 1',,*"'''' ~ ~ lb,elnJ for 
~e greate!]: buJine[s tP"Y did or jUiijil~on lJ>,ey e:<crcifpd I/IereiQ was 
¥e!piJl"llln of petitions \0 their proper ",d qr~\"y jQri{~R. 

ONLY 
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ON L'Y there were thefe differences betw~cn.the .remiffio1l$, 

THE ordinary petitions de confitio were commonly remittetl to 
the ordinary courts or pla.ces, where they were dct{'fmin:l.l.de 1\1 

above. ' 

• 
>BUT parliamenul), petitions, that rnme to the council from rhe 

receivers eidier medhtely 0 Immediately, had two kinds of remirIions, 
th:lt were not fo u(uaJ nor indeed praaicablc ou( of parliament, which 

"Were principally t1~fe two. 

..t . VVIfE-bl' tbe lIudifores pml~ lIJ~re nppQ:lntcU III parli.lfl1Cut, 
as we 'hall fee in t~ 'nt'Jlt ·Cht\pt.er, th~ were an{icndy for the Ill.o!b 

pl~ ct,rttlin fCleCl: lOfClp <hofen by l'be-1king, 'fornctilues fuch a" w~·r.e 
of llis council." i~ctitne8 others ad.d(,.'d~ nnd a (del\: numbtr of lhe: 
judges, tOgether with the chancellor and treafurer, which were a kind 
of committee of the council. And fometimes the petitions, then 
C:lI.UC..ro dloL:! lIa4i.t~rts pu,ilioIUUlJ, were by them refcITcd to the 
whole CM,JliNN 9riirtarj:JIII, ;l.Dd a.c.cordingly the peciuon was iDdotfcd 
<oro," cqnJJiA. 

AlotD therefore in the parliament roll of 8. E. 2. there is a fpccial 
tirlipg of one of the rolls, viz. 111. 5. '~"4111 toto colt/diu; n.nd the uext 
rpll after, viz. m. 6. rt!ponp»ls coram rlgl fI 1Itagno lQnjilio; 'Wi~joh, 

feem~ to enforce th~ diff:rel;lce. 

AND yet ~mo~ thefe very peciciol;ls, t;h..c: were a1'l.(\\fcred tprIJ", 

("(g' tl "Jilgno C{J'!/ilio, the word6 /.DIIIHl ~fljli"pt a¢ ",agllltlli colfilium 
are ufed promifcuO'Jfly. 

• 
ROT. pari. 8.!k 2. 1#.6. peJili() hOm;HlJrn,df--Lt(witbie1 concerning 

the coipage of tin, we ~WF js-, .ilitklllf aff4iJoribllJ peltl19num, mllc 
clle 
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the coinage lhould be at Ltfl:withiel, r((.i/(1I;1 petilion! et rtfp(Jlljiont' 
(oro", /010 ronfilio, plact! regi et conjilio, 'luod pr~nlijfo fiflnt • 

. 
RO T. pari. 8. E. 2. . m. 6. the titling of the record is,. rtjpolljiolltJ 

(oram rtle It fll(Jgnp (o/Wlio in porliaf1un,o. Ibidmr,. m. 6. pro com-ill 
.Athol. CtjJ peliliou fuil I"t par cOf1l11londmunt nojlre jtignt 'jT k "I!Y tn 

pki" par!flllellt U('I;'ont prt/au eOUltles (/ borons (l tous ou(res, et rifpolJ(iu~ 
par offilll. 

h'tDEM, m. 7. under me fame title of rtJpotifollu coram Tege ef 
mog/lo conj/io in the cafe of a p~·ohibition (0 tbe bifhop of Chicheft:er 
and a petition therellpon to the king and his council, Refp. JTidelur 
('01tjiJio, qllOd forma b,'rois non eft concepto jecunJum "iNm (.allcel/(]ri~, tUU/1! 
rOIf!uundum rjl Juptr hoc cum domino regr. Poflea ~ habi/(} colloquio e:e 
pI,r:( magni (ol!fili; cum domino rege concordaflftn dl, 'l.uod brro( rroo
c(l!Jr. 

2. AGAI N, m1l1y times the confiJjuJ1~ ordinarium oy their indorfemem 

(ent the~ petition coram 111agno ccnjilitJ, and (ometimes coram rtie. (/ 
",agno cpnfilio in cafes of great weight and difficulty ; and the like 
was done alfo by the at/di/ores petitiolltl111.: 

BtrNDELr.A petilicnum inftrli ttmpqri'S Ed .• 3. R yley 651 , in the cafe 

of the priol: of Tykford, chere are two intlorfements, one by the 
confilill.111 ordinariulIJ, or at leaft P" qIldilOr(S petitionum, viz. coram 
t-ege d magr,() co'!filio; tbe odler it fecms by the magnum confilium, Ie 

co#ftil tit a.ffeJd J?:,int, qU( crjl choft foil jaile. .T he like ibidem in the: 
cafe of StunTlY c~rdm rege el "tag'IO conjilio, and then by the grand 
council tk,wrt 7Jitu:C profits._ 

• 
A"J) fome-times the aofwer of the iI,lJiu)I'u or of me confilirll1l or-

Jinar;I(IU being read before the grand cO\lllcil, the former anfwer was 
corrected 
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correCted :lOd altered by (mother :mfwcr of the gr1nd council, [0 lill! 

{hey were a check and comroul upon them. 

ROT. purL 8. E. 1.. m, 10. dOtf. \Ippn ;'l complaint m.ade or rhcfltptf'.J 
by Cecilia Beallchamp agaliill ' -VilHarn rnge, the :mfw('r of the COIl · 

}iliulIl ordiJzoriu", is corrOCtcd by the grand council. nddkr fOlljiJio , 

Ijllod ttullum remedium ptJlt}l firr; 'fltrJtlS If/iUitlmuIIJ de IJt[f! olt fe'lJ1jJIfI ii', 

quirafur de Jaflo 'Uhf-romiJis. Pojlea petitio UIJ /:8,1 cOl"am magl1(1 ((}1tjili(l 
<;lififiI· flatu/is , E!!t . diltum 11, quQd (llpillt brroe 11Qmi"e "'tis v:r!lls 
WillicbflJlWI Ingt,filJ,i vide,.il txprdil't. EoJrm ,'o/IfIo,1 m. • l'~ 
the p~ririon of Thom'lS H.litings, lfid<!/(lI" fOHji!W, .Ii ~JI,inQ I't'..ti 
plawa, fJu~d aiEt,l (/ijuJia 11 ,.r!uttftml" in tJ/{1nU11I rrgis, &r. But 
afterwards in the fame roll the former petition and anrwc:r being rCa 

m ined (orOIll magna cot(/i/io received quite a di fferent anfwer. 

]N the fame parliament roll '" J oan BO!Tcfden prayc.d, that ale 
might not be barred by the warr1nty of her mother without a(fc(s to 

demand the heritage of ber f.·uher. The (olifi1imJl re.ris were of api, 
Iliou Ole ought not to be barred, and that it was with in the rear on of 

the future of G loucdler. 8m thc magm'''' "ro'!fiJit!lll diaikcd this 
:l-ofwer, and gave another, VIZ. qwa pt/ilio ilia non polrjJ fino/iltl" tXpt

diri fint expkmaliont, ideo fI}1ntdafur coram majorihlls, tl fiat if/de ,,,', 
planatio. 

N ow what this maglilim cOIl/i/illm in parii:unem was, p:mly :lppe:us 

by what hatll bcen before faid ; and I 111:1.11 further illufi.ratc it. 

(1 .) IT was not meant of tlH!-l"onfiiillm ofliinal irwI; for by what goes 

bcfure i ~ appcars, that the anfwers by the tOll/tlillllI and lllc magnum 
• • 

ronfi/ium were many times diOerent; and the lancr fometirnes allowed, 

• 
• h i: the roll not of 8. E. 2 . but of 8. f.5 9. E. : . m. %. "~if.- F. H. ' 

fOnluimcs 
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(..,metim~ c:orrefud the anfwer as weU of tbe CQt{fiJiunJ ordi"ariH11I a!:

the Q:lditorts petitionlim. 

(2.) IT W:lS nOt intended of both hau[c:s of parliament i and th 
railie-r, became in the 6& and fecond membrane of chat parliament 
touching U1e horpital of St. Thomas of Aeon coram (onfi/io, and the 
ho(pit:tl of North Allerton (oram magne C01Ifiiio, and from thence: 
adjourned into chancery"', U1C ...e.etitiops were bodl begun in .the lords 
boufe...;. 

(3 .) And it kernS' [0 mc..t diat it was not barely the hOllfe of'. 
lords, as it. conf.fted fiDgly of. tbe prelates and nobility j and efpecially , 

for this fearon. 

1 JIAV..E before obferved, d13t tliefe petitions of the commonalty, 
dt:lt are entere<,l opon the parliament roll, are fuch as were atfented 
to by the lords of pa.riiamenc. FOIJ 1. .'¥e have no reafon to thin~ the 
lord;, in \\llofc. heufe the parliament roll. was entered, would have, 
cr.'tcrf'd it. among dle reoords of that houfe. 2.. We hf\ve no other 
e-."idcncc of their confeoe, b\lt tbat cncry ; . and yet we ~re (ure they 
coul..i.not pafs mto a law wimom it. 

Al<"-D yer we O\all find in In:t.ny p:ll'liament rolls many of tlie com
mons petitions, that. were there entered upon tbe parliament rolJ.., rc~ 

fared to the grand coundl. Which. could nOt be rcafonably applied 

only to the lords iI;l parliament, who had befopc given their confeut 
to the pairi':ln. P}J. rol. pari. 50. E. 3-'1. 181. It 79.178.176. 
J 'f2. . 160. 1+1. 1 ¥ . .and many IJlOte'~ 

, 
1 T HINK therefore tlIe JIItllnfbn {onfilitnn in p:u'li'ament \V:ls the lords 

houfe. as it h:ld l.mired or joined to it tho. c()Nfilium rtgi; ordinarium. a 

round! v)ithin a council; and that in anriC'llt time thofe things, that 
were 
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were uanfaCted in tbe magnum (OIJfiUum, came ns well under the 
fuffrage of the clWlcellor, trea(urtf, juiticcs, and barom of tbe ex
chequer, as the lords. Indeed they had no \"oi("(! in paRiJJg of bw,; 
but in matters anu pointS of jurifdiClion and judicial proceedings ther 
(pake their judpmeDt :lnd gave (heir rcafons. 

AND although in pracers of time they c:une only Hnder the notivJl 
fUld tide of affi{bnts; yef they were aflifbtnts of fueh a nalure qua. 

ijry and weighr, that their advice gui,dcd matters judici:tl and judi. 

cial proceedings in the lords haufe. But of this hen:atter. 

By what hatn been before (aiel, 

(1.) IT [cems, that in Ol:lOY times the anfwcr! given by the (H:.t:. 

lorts ,pttition"", were viewed by lhe /()/um nmjiJiflIN, -and .-00 berore 
them, and fomecimes hefore the mogJluf1tcDlifiJiut/l j but commonly if the 
parties concerned in the anfwer were not fatisfied with dlC anf ..... er, the 
party concerned did obtain a review of the anlwer by the councilor the 
ml1glttlltl (onjiJium, which IOlllerimes affirmed, fomecimcs correCted tile 

:lofwer. 

(2.) TAElike may be conjeauredof the:l.l1lwet3 g1vcn by the rotrfiJilt1n 
orJinar;lIIl1. They were read before the 1fItI$'JHIII coltplium, either of 
courfe or at the inftance of the party concerned; and fomet.imeti 
affirmed, fometimes correCted, by tbe magnum conjilitlm. 

(s.) THAT thqugh the ordinary eourfe of reeeh'iog p.1rliamentar, 
petitions, and handing them over to the ronftlillm ~rJilfariflllt, or (0 

(he auJiJurts pttitionufIf, was -by the receivers aI,>pointed by tbe !dog t 
yet it was not always fo. For1• I. It leems, thar me ptliliQf{4 (oli/mll-

• "jlati;, wh-elher general or in the behalf of particular or privatcr'per_ 
fons, were immedi3f:ely deliicrcd to the lords by the commons, Or 
their (peaker or meUenger by them fenr. 2. That many times, when 

L g~u 
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great perfons w..., perl.;nom. or if they could set the 6w_ oi Ib& 
hou(e, pri .... petUiorIs ....... read ~ ia !he bouCe of lords, 
and there anfwcrcd or proceeded in .. the cafe ""'luircd: and (lOCh 
were oftentimes ~Drered upon the parliament roUs, as appears . n 

moll parliameru!Y;u the beginning of the parliament roll,. 

AND thus far touching the receiving and tranfmining ot petitions. 
by the receivers, rom~imes to the co".ftliltm rtgis, fometimes to the 

oltJilortJ pttitiollum, fomerimes to tbe lords hauee or magnum (onfi/ill"' .. 
Only I Olall add this onc thing, that as jn the beginning of dlC par~ 
li.unents, efpecially after 3. E. 2. the king :lppointcd the receivers of 

petitions ; fo there was always a Chart time prefixed, within which 
parliamentary petitions fhould be delivered, fometirne.s a week or 
lers, to prevent the overcharging of the parliament with privale pc. 
titions. 

.. 

C' H A P • 

• 
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C HAP. XII. 

CONCERNING THE AUDITORS Alt\D TRIERS Of' rETIT10~S. 

T HE firll: day of the parliament the king appointed tile recei,'ers 
of petitions, commonly three for England, nnd three for Ire

land Wales Gafcony and foreign parts, and prefixC'd a time fOI 

the delivery of petitions to them. 

HE did likewife appoint two ranks of auditors or triers of peri
tions, viz. fome for England, and fOOlcthnes for England lre1anc\ 3."d 
'¥ales. &c. and fome for foreign parts. I Jhall meddle princip111y 
with dlOfe, chat concern Englal1? . 

THIS nomination of auditors of petitions 'vas very anuent j fot' 
though in tbe moIl: ancient rimes, as hath been before obferved, the 
cOlfcilill1n ordinluiu"" for the man: part, if not altogether, anfwered par. 
liamenqry petitions of private perfaos (for [ fpeak only of clIefe) 
yet to difburthen the council of that great incumbrance, lhat they 
might the bener employ themfelves in matters of public importance, 
thefe auiitorts pttitiotl.tim were fubfl:ituted, and gave anfwers to parlia
mentary petitions, For we find as anciently as 8. E. 2. . anfwcrs given 
to fuch ~ticions by the auditorts petitiollUf1I. 

ROT. parI, 8. E. 2.. m. 3. Upon the petition o~ Katherine Giff.trd 
the anfwer is, videtu1" quditorihus ptlitionllm; and nl. 6. dorf upon 
the petition of the town of I..fl:withic1, vidttur attditoribtll pe/ilionlIlH, 

• &fe. Y ct: .:he petitions were (Q the king and his council. 

• 
TRESt: were (tiled a"dilorts ptliliontlm, amI. affigne\.l f{ll11ctirncs PUI' 

o)'tr Its Pt/illons, and fomctimes l'ttr rrJjC.1ikr III fe/ilions, and fom~ .. 
L 2. llm~ 
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times ''" '!W It I,)" In pmli .. ,: _ this IIiIe they contiaued in 
their affignarion umit after 2.8 . E. 3. Ailc1 dUring aU that time they 
bad power to indorf\! an an(wer to petitions. This appcus by tbeir 
authority dcfcribed by tbe kiDg in the dccla.r:uion of the came of 
fummons, rol. JMrl. 2.8. E. 3. If. 3. U littet (attft tjI, gltl ma, ,ttt 

'11ft pt/itionJ a ",itltr til jNlrlmtal plfr gn:vanus 011 tfmtlrtJ IljoigntS, i)lU 

r.t It/froil," tjlrt (,"(pIO)., hor J de pnrlultrnt, Its utJ(1'Onllll cltrls flu/ecryrs 
It Its tIIfltrt t!I parltlllillt, II It ro; offil1frra urltins prtl.t~ It I1l1lres gra11lz 

it us "/po1tdrt Ed rnt faire droit. And then the receinrs and auditors 
.of the petitions arc rumed. 

BUT aCret 2.8. E. 3. t11(~y loft the narne of al/diloTes pnllionl/tI1, and 
only were afiigned to be triers j whereby we may reafonably conjec
ture, that after 2.8. E. 3- they gave not anfwers to petirions, bvt 
only examined, whether they were proper for the parliament, and 
then delivered them over, eithcrtothe cD'!ftlium rtlis, or to tbe magnum 
cOlljilillm, to anfwer. 

A'f'.D poffibly this may be the reafon of the petition of the ~ommons 

in parliament, 1'01. parI. 36. E. 3. n. 31. 1wII pllr lanl flit rd/ par
Itlflf!!' flujl/umlnon pur "drdfiY! divers ",iftbitfs II grt'lJallCts fdiles al 
rommolt!, tt qUf cbefell" 9'u ft [tf'lil grroe ",eltroir jon bil/, el ftrroienl 
It} friJilttlrs (I all/Ttl aJftgim tit Its oyer; Its quell;r fligne"rs ijJi»1 aj/ignes, 
.Ii nhn IO:Jrbe It r~, fOllI enthJctr les oWes CorQm rtge, fl tJli1l1 rietts ~fl fail, 
III 1(1 grroanfts til rirns redrefttz: pleft a fa bon, gract d'ordtiner, 

tjlt, us RilZ bills foienl 'lmllS 4WalJl III dill ftignturJ et cbasmerUlr ,I 
Irefortr tI alllI, s d( cOl/Null dt rfIJ, rfJPOlldlts, tl e"'(JCes, I" IIIallfrt, Ctmfe 
droit eI reafo4- ~m1Indtttl, pur Dielt d en DtVre de cbarill; tl (l devmlllt 
#kpartir at iii parltmrnl.-REsr. Lt Roi It voel. , 

FOR indeed thore petitions were indorfed (Or8", regl, that concerned 
more efpecially his interdl or his fped:ft grace, and were referred to 
tbe king himfelf. Yet ."iil. "ol.par~ ,+ E. 3. ','90 _ bi/hop • 

• '4. _ 
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one earl, one baron, and fh"e judges, calling the chancellor and 
(rcoJorer when needful, wcre fpecia.lly affigned to fit upon the peti. 
t ions (oro", ffl', befides the general :l.UdilOfS of the other petitions. 

THE firftdireCt:ion :md orderfng of the petitions in parliament by 
the otlliircrfs ptlitif)nllm in the time of Edward the third is that in the 
'parliament of Hit. 6. E. 3. m. 1 . 2.. & 3. where \vere afiigned by the 
king three binlOpS, tWO oo.rons, and four juilices, a tr;;'tr II tmnilltr 

Ju pili/ions d' Angkurrt; and others for foreign pC1.itions. And j[ was 
accorded, that they calling the chancellor, chief jufiice, and treafilrcr, 

or fome of them, filOUld proceed to try and dttCmline rhe petitions; 
:lod that the petitions fa tried. anel delermined by them be;: fent into 
the chancery under one of their feals, and that the remnant J,of peti
tions 010uld remain in the hands of the clerks receivers \U\der the 
feals of the tryers till the morrow, and fo from day to da.y j III 911t ItS 
Pt/ilions, 'lilt Jont a 'r;'tr tt dtltrmintr dtVtmllt rOj, Joit/II Iryes dt'llatll lui, 
appdits a lui litis (ome il voudra j tl que ",t!mtS ItS pttiIions dtlf/ourttitl 
flUlh Its foals dts audilmrs 011 aft"" dt tU~', tlll/qllt ils flJlI rtpor/I's dtt'(MI 
It r'!>'. 

'AND becaure thefe aud/lores prlilionum after tlleir conilitution did 
anrwer private petitions in' parliament, and fupplied the place of the 
rOJljiliu11l ordinariuw, and eared them, and the bufinefic:J that came 

before them was for rhe mon part in rebrio!,! to fuits at law and irJll
'fies, the perrons, that were antiently nominated audilOteS qlftrtll1:lIm, 
were for the moft part f\Jch, as were of tbe council judges and mC'n 
of ability for that employment. Bur in after-times, as the grandrUr 
of the lords prevailed, fo by degrees the power of the auditOrs and 

• (oJljilium decayed, L.-y Curcharging them with a numerbus company of 
prelates and lords, which poffibly were unacgoainred with matters of 
this nature; '::l.Od fo the dif patches by the auditors ;md (olifililltn wec.e 
impeded an1 incumbered. 

• 
1 Wl,LL 
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t....u "'eI.1Ore cab ... eru ...... of tile .",." f"",kmt .. .. a 
lh<ir qaality. It they ftood anticntly, and how gradually they _-e 
altered. 

14. E. 2. r(JJ.pdrl. Ryley 186. for anfwering the petitions of n
gland, three billiops, one abbot, two barons, and five judges. 

ROT. pDr-/. '4. E. 3. n . .2.I. fourbinlOps, two .carls, three barons, 

four judges. 

}tOT. parI. J 5. E. 3. n. 3. two biihops, tWO earls, '(,wo barons, 
three judges. 

17. E. 3. two bifhops, two earls, two barons, four judges. 

IS. E. 3. cwo bithops, two abbots., twO earls, three barons, four 
jlldges. 

2.0. E. 3. one billiop, one abbot, one baron, four judges. 

:1 t. E. 3. three billtops, one abbot, one prior, two earls, four 
barons, four judges. 

25. E. S. three bilho'p~, three earls, two abbots, one baron, four 
j\ldges. 

~8. E. 3. three bilhops, three earls, one abbot, two barOIl5; rour 
judges, ~ 

, 
AND ia all cllefe earn the chanc.Jlor and ueafurer were alfo to be , 

cs1led, when there was occa,6cm. How many, or whkh of tbe bi-

{hops, earls, or barons, were of the council. it doth not appear. 
Pofiibly many of them were fum. But hitherto there W3$ areafonablc 
babulce held in tbe c:onftitution of the IllUiitorts 9l1trtlttrum, between 

Ule 
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the prelates and nobility of one part, and the d4DceUor crraCllrer 
and juftiees of ,he other port, 

BUT wrw:uds, viz. after 28. E. 3. when there OllliMtl became 
only tryers, the proponion of the nobility and prelates much 
exceeded. 

36. E. 3. fix bilhops, two abbots, three earls, one baron, three 
judges. 

37. E. 3. four bifhops, three abbots, one duke" four caris, five 
barons, five judges. 

50. E. 3. nine bifhops, two abbots, five earls, three barons, four 
judges, calling (he chancellor [reafurer ftew:u-d and chamberlain, 
as there ihould be occafion. 

AND afterwards the number of the nobility rather incrcafed among 
the. fryers. 

So that as 10 time the foblUnJt:ion of the ouditoru ptlifio1ltIM 

took up much of that bufincfs, which was 1.Jcfore done by the coun
cil; :md as they grew to be only tryers of petit~ons; Cu their autho
rity letrcned. And now the very rryers of petitions feem to be but J.. 

piece of fonnality; for the bufinefs fonnerly unnfacted by the confilium 
auditors or tryers is now for the moO: part tranfa8:ed in the lords 
hotlfe, or by co~jttees of petitioDs, and other committees of their 
own nomination. 

• 

• 

• 
• 

C HAP, 
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C H A 1'. xm 

A BlUEl' RECOLLECTION OF WHAT HAnl BEEN SAID TOl1CUING 

TilE POWER AND JUR.ISDICTION OF 1·11£ CONSILIUft1 REGIS 
AND THE AUDl'IORES PE'(J'(JONUM 

I HAVE in the foregoing Chapter gathered out of old and obfcure 
records the co'!filiulII rtgjs, who they were, and wbe their power 

both out of p3r1iamcnt and in it ; and have brought tbem to their 
(;onjunction with the MUre of lords in parliament, and fa making up 
that grc1t coun and council called the mogmlllJ fOfifjliu11I. I have alfo 
confidered the aHdirotu ptlili(JUum, ::Iud what they \'-ere, antI how rhey 

fupplied the place of the (olljilium ,,o%il in anfwering parliamentary 
petitions, and their various conftitutions and modificatiom. 

IT will not be amifs [0 make a fummary coUcaion of ruch dlings 
as have been before promifcuoul1y delivered touching (he confi/rum 
"'gis, 115 may be of ufe in what follows. 

I . THE COnj/iUIIf, though in conjunCtion with Ule houfe of lords. in 
parliament, had never any \Toice an paffing of bill' or in the Icgifla
live power; but the fame refided in the king the lords of parliamem 

and the commofi' •. 

2.. BvT herein ~ey had only a power of advice and affill.aace wben 
called tbel'C\l4O : "wbich power of advice had a double refpcCt; one 
[0 me lords, to.ffift and :uivi(e them in palling bills; another to tbe 
king, when the biD paifed both houfcs~ to gi\'e Lhe king their ol'j. 
nion touching ruch queftions as lhould be by or for bim moved in 
council touching [he fame. f9f both which advice! they wele quali
fied by their experi<Dt<, education, and learning, IUld by bdng 

preCeol 
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,prd'ent in the lords houfe or at UIC committee tLppointed touching 
1iJdl bills and bearing "the debates. 

3. THEY had no voice in d\c trial df a pw, unlef$ they were 

peers themfelves; but were only nffi.!bnts to the court of high Reward 
to give their opinions in m:ttters of lnw when required by {he coun. 

4. THEY had of right no jurifdittion to proct'ed crimin!!.lIy to 
1;:enfure any perion, bec,l\l(e rdl:mincd by the afu of 25. E. 3. and 

42.. E. 3. But before that time, at Ieail': when in conjunchdn with the 
l.ords haufe, they did together with the lords ~'I{ercife a jmi[dicrion 
in criminals. And [orne few infhnccs of criminal proceeding befure 
the confilium rtgis were ured, (orne by virtuo of certain aCts of par· 

liamcllt gi'9ing them jurifdiCUon in fame cafcs, and fome by way of 
u(urp!uion, tillS' H. 7. 

5. THEY had not power to determine righcs of freehold betwcen 
p:lrty and party; for it is rdtmined by the {be 1e of Z5. E. 3. 

6. TUEY h:ld power in conjunCtion with the tords to proceed in 
errors \lpon judgments in the king's bench, until by degrees thnt 
power was appropriated to the lords; bue even then dlcir advice in 
maq:.ers of law ollglll de jure to be demanded, and_without apparcnr 
and glCat caufe to be followed. 

7. B OT out of parliament they ll:\d no power to hold plea upon 
writs of error, but had only an :tff"illing or advifll)g ~ower. 39. E. 3. 
14· J. H. 7· 19. 

• 
8. THEY had power, bot.h in parliament and out of parliamenr, 

upon petitions coming befor~ them, to remie and fend the petitions, 
fame-times by writ, fometimes by indolfement, fomcUmcs wid, pani

cular direCtio:J, fometimes with fpedal diredion" fo:netimes only 
M gener:l1ly. 
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generally, to the proper courts to which the remedy of the matter 

complained of belonged; but nOl to determine finally caufes, that 

were rdicY:lble in other CO'\1rts. 

9. TIIF. y had power, both in p:'lrliament and out of parliam t, to 
procec::1 to the determination of fome eaures, that more fpecially 
oncerncd the kiog's intereft; fometlmes by virtue of an indorfement 

by the king foil droil fiJi! , as in petitions of right; fomttimes by 
their own power, as in cafes of aid-prayer of the king, proctdtlldo ;,Z 
/Qqlft:lJ f t ad judicium, flirt jocias to repeal patems, partitions, 
dower, and liycOCS of lands in ward to the king, tr:lxerfc3., ImOH_ 

Jlrans de droit, jdiotd tXD",intlNdo, dalt probanJd, and fORle others. 
And theCc. were fometimcs determined by this cOJIjililtlfdn parliament, 
fometil;nes Out of parliament; bur mort cO[J1IJ1only by lhe chancello.r 
:tnd council, and of btter times by the chnncellor widl the advice Df 
[he council. 

10. BUT in all cafes, where a matter of faa: was rither put in iff"ue 
or inquirablc, it was not done-as no~Jn c~ccry by examination-of 
witneffes, unlcfs ill ~amirui'uon of an ideot: but either rhe 

1 f~'t was inquired preparatorily by an inquifition taken by"'Vinuc of a 
co::nmiffion OUt of chancery; or if an iffue were joined, it was Cent 
i:no the king's bench to be tried, and then judgment was given in 
~e king's bench, and ro it is to ems dar. To (his purpore fee the 
!lou.hle record '-0/ . parI. 9. E. 2 . m. T. where- upon a campfaint in 
parliament by B.'ldlcmire, conflable of the cafUe of Brifrol, for divers 

riot. and mifdemeanollrS, diey were called corom conjilio. and the de
fendants b ~toorQeY'ppeared .and pleaded not-guikJ, and a jury of 
twenty-fou .. k.nights re.rumed coY/un confilio found them' guilty, and 
tht")' made fine to 4000 marks. rid. jlttiit rot. port 5. R. 2. 11.43. 
,,'here Cli,'edon accufet Cogan in parliament of uc:afon,. and he 
f'le:uJed nor guilty, t/ tif poc pollil ft f/(fK~falriaI!lJ and the cafe there
upon difmiO"ed to a tri:u at law • 

• 
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AND thiS held, not only in tbe cafes mentioned lan, ~'hcrein . lhey 

had a decifive power dt jure, or in car~ criminal or civil depending 
before them before 25. E. 3. but alfo in thofe clfcs, wherein they 
by their power fometimes ufurped juriftliltion afrer that fbn.lf(·. 
For rrjal of cnn(es by wjmc(fes 'examined by commiffion wns brought 
jn by clergymen, who were chancellors, and wcre cilher doctors of 
tll# cjvil!aw and canon Jaw, 01' much fa\'ouroo it; thOtlgh. nOW hy 
io long \lfage it is nOt in pnldence to be Ibaken. 

• 

• 

• 

• 
• 

C HAP • 
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C H" A P.. XIV. 

CO NCI.RNING TJ1E LORDS R011SE AND 'tHEIR Jt1RltDICTlON •• 

THE lords heuCe may be confidercd two ways.- l. Either fim.· 
ply as confifting of the lords fpiri tual.1nd temporal ; and upon 

that account they had a \'oice in the legiflacive power; and the (on· 

}ilium regis ordinaritun, whetllcr judges or others, unlers {hey were alCo 
lords of parliament, Iud no voice at ~ with them, but wero. and 
full are only to advife and afftft when called tbereunto.-Or 2.. as me. 
",apwn confi/i""" confilling of a conjuncUoD of the lords of parlia. 
ment and the ronfilillm regis. 

w whether their ex-ercife of jud(diilion, that: is, decHicn of 
ca~es civil or criminal, were lodged in the heuCe of lords in the fuft 

capacity or in the fecood, or in neimer, is here con6derable. 

AND it (ecms, that in two fpecial cafes they had and ruu have 

jurifititlion-fiml:VY in the fin~ cap.1.City j namely, I. in cafes of brel\Ch 
of their pn\'"ilcge by ~rrefls or fuirs in inferior couns :- 2-. in cafe of 

trial of 1,peer in cafe of lrcafon felony or miC}?rilion of treafon by 
u:mpor:lliords. 

BUT as to other CIlUreS, efpccially beovcen party and party, or jn 

critninal caltfcs lhat conccrn not peers in capi[al offence~, mifprifion 
of ueafon, &c. wf muft diftinguifh the times . 

• 
IN antifn! times, c(pecialJy in the time of E. J, they did tit 

/l1ffo exercife a civil and criminal jurifdiQ:ion, and had a great cw;tcnt 

of prattice and countenance of hw iD fo doing, as appears by the 
nu~ judgments gil'en by them in Ille tim. of E. J. Ii .. ·• p.r
/i{l1'1tll!i. 
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AND it (eems, that this juriCdia:ion was fo cxercift.;d in thorc times 
in the recond capacity; nOt (imply as they ~'cre lords of parliament ; 
but as together wich the coltflffus (ol;jiJij ordinarii they made up th::lt 

great court called magnum tOJljiJi141J1 ill porlitJ1Jmlto Or curia parlilJmtnli. 

AND this I am pcrf1.1.1.der1 [0 believe upon there accounts fpeciallr. 

- 1. Bec.1ufe the fum mans of the lords is ad traElandunt I"pe' ardllis 
Iltgo/iis regni: and tbough it i9 not impoffibJc" tba~under that gen.,eral 
title they may be ordinary judges of private differences between party 
and party i yet ruch fecl1l to be too low and inferior to the cnd and 

rcafon of their convention j and if it were ndlllitted would pofIibly 
con[ume their time about l)(:tty things, (0 ule detriment of tbe grell 
end and bufinefs for which they were called, ardllfl ntgotia tcc/ljram r! 
regnrmz {!Oncernrnl;a.- 2. Becaufe we nlall fmel the conjiliU1Il retis 
great offiCers and j\ldges gave their conlents and fuffiages with the 
lords in-parliament, as appears by tbofe many inUances that:til arc ill 
the placito parliammli E. J .-3' Bccaufe when the caufes deduced by 
petition in parliament were not- fent to the ftveral couns, as was 
ufual, but> finally decided in the lords haufe j they were many time .. 

derermined by the (ollji/ium oYflillorium, if they were fmall ant.l of 

little moment, or if dIe lords were uken up with matters of greatcr 
moment. 

• 

AND thus feems-to lie the fi'ate of this hufmer, in thore elder umes . • 

BUT in la.c.ct times it grew to be olherwife. The lords being grCAt 

mtu did by degrees gain ground upon the (onfilium v dilUlrilml, efpe. 
dally about (he t ime of R. 2. and fo downwards, -and thc:l.uLhori
(ative Jurifditlion was claimed and ured by the lords (pifku:!.! and 
temporal; and the concurrent!e of the judges and (onjililfm oft/iuo-
rium was uferl by w.ay of alfill:..1nce, though not without great deference 
and rerpea-. So that as in the lcgifiacive jucifdiClion thejudgesaud 
(Oltji/iwn ortiiffo61{JJl were but to adviCe and affiff when called; fo h 

wa$ 
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was alfo ured in mauers of j\1rifdicUon ",here caufes came to be 
heard in Ule hauCe of lords. 

As to lhe king's conrent in matters of contentious juriCdi&ion, It 

is frequently mentioned in the judgments given in the lords bOJJfe, 
as well antiently as of btter times. 

THIS affent of his was of tWO kinds.-l. Atlual, which was m(\ny 
times de fa80 given, but rarely-jf at 311 denied, whcn [he houCe gave 
their judgment. And thi s cooCent of the king is entered of record 
very frequently, as we (hall have occauon to tee hereafler.-2. Vir

tUal: for although the king ga\'C nqt his attual aifent; yct, it being 
fuppofed that the jucifdiC\:ion was lodged in the mognum '{'()'!JiJiJ(f)J, or 

the houCe of peers by the law of .lhe land being convenc:d by the 
king's writ, it was t3ken, rh3t Ule king's confent is involved, though 
he were not aCtually prefene. Yolun/as regis in curid luctl, nell in 
camerd. 2.. R. 3. :IS when a judgment is given in ,tbe king's 
bench, itis filppofed to be \tirrually given by the king, when done by 
:virrue of his commiffion 3\\thoriry and the law of rhe land. 

ALL tliis hitherto in this Chapter is raid only by way of conccllion 
.or admiffion of tbe jurifdiCtion of the houfc of lords in decifion of 

callfes. But that !lmll be more ftritUy confiiered and examined in 
what fuUows. 

• • 

• 

• 

• 

'C HAl' . 
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C HAP. XV. 

CO:':CtRSING TnE JURlSDICTION OF THE LORDS nov s£ 

~PEC1.'LLY: AND }'IRSl' CONCERNISG TUElR J"RISDICTJON 

IN THE FpUT INSTANCr. • 

. 1""HE jurifdiClion, as fometimes it hath been de faBo cxercired, 
and hath been heretofore by fome clifpucccl, is of two kinds.

I. That, which is exercifed in the firfr.jnftance or by way of origin:.1 
fuit or petirion.- 2. That, which is exercifed in the fccond infuncc, 
either by way of adjourtung ca\lfcs tbither, Of by way of writ of error 

or appeal.-As to the farnler of thefe, nnmel}(, jurifdiClion of caufe! 
in the firO: infrance, they are in theif natures of tWO k inds: 1. tuch as 

arC criminal eaufes; 2. {uch .as are civil caufcs. 

A"D' certain it is, diat- tit faRo fomccimes they have uken cogni

zance of eaufes by petition in the (irfi inftancc, 35 weJJ llntienrJy 
when the co'!.ftlium '"lgis feemed to have Do concurrent voice, as tinct 
they came (0 be afftIl:mts only. 

AND although th"e moll ordinary :!ond j~decd the tme legal Ole. 

rhod df handling parliamentary petitions, as well by the (olffiliul1J 
n:gis when before tbem, as the oudilorts pililionu," when before them, 

" nod the IlIogIJ'm conjiliuIIl or houfe of lords when before them, W:l.S 

not to decide them, but to remit them l O proper Ilrdinary coum of 
jllfi.ices, fometim~ generally, f-omeumes with [pecral ditetlion ; yet 
it cnnnot be denied, but that (oll1etimes, as well antienlly as mo. 

~ uernly, the magnum c0nJilium or lords..houfejll parliament did proceed 

to decide and determine caufes brought before them by orig!nal 
petiuon. But how far or b·ow juilly by the 13ws of the land this 
might be done, .fuall be confidcn.'d, (I.) in general; (2.) in (re-

cial, 
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00, under lbe (c\'er:ll <lifrribudon of thef. origm31 cour .. mlO cauf .. 
crimiDOlt and C:lUreS ci,oil. 

(J.) CF.RT Al~L Y tbe oriCin'3.l coar;iz.aA:C' of ctt.uft"ta in the lerd 
.hOLlfc was :ahva}'s bighly iOCQngrt.lOUS and prejudicial to the people 
in many r"rpeas : as-1. By rofon of the grt:lt attendance that it 
{equircd, in as much !lS necc:ffaniy I.hefe caufes and their hearing 
I~un gj,·c vlay to lrcighticr m:WCI"S.-2. In. rtfpeCl: that :uliaments 
TItre of no la.ng continuance .lnticn~I,. , -and many timea prorogued 

or diiloh'cd before [uch cauf(!s could be heard, and then the [uicor 
and ddendant loft their labour and expencc in :mend:mcc'-3' The 
ancicuc coune even in parliament W!l.S, if a matter were put in iffuc, 
th~ either commiffions iO'ued Ollt of chancery (0 try the point rcturn

::tblc thither, or dfc the r-ecord WlS fu:li: into the king's b'!nch to rry, 
'\vbo alfo g<lve. judgment.; fo thAt they were fain to gu through 

fcveral toum before ..chey could come to :l conclufion of th~ callfC', 

1 never rC':1.d oT anr trial in capital c.:lufes by a jut'): Ill" tl1e lo~s har, 
but. only in the qfh of Tho:n.:l.s lord Berday, + E. 3. for the death 
of E. 2. . Jt IJIIO i"fo-n.- f . The modern courfe of trial by enmination 
of witndfcs, cidler ViV li !'OCt or by commiffion, js tcn limes worfe, 
bec::lUfe the lords arc thereby judges of £18:: as wcl1 as of law j and 

\vhcreas if a jury give a f::llfe \'erdiCl an attaint lies, here he is reme
dilds if c.1be lords make' a wrong colleCtion or cOI1clu6on upon 

\\"itnefI'~ ~ "he {Wt¥ Ius lofl: th:lt tri3.llh1t the 13'111 of (he laod 

:md AIJgno Charla fa much a{l'ett, the kgaie juditiltl1l pnrilllJl /,J,'Ufff. -
5. But th3t, wh.icb is morc than all tbe rdt, the lords arC' grea.r per
fons; and if (her give judgm91t againfl:: llw. (here I, no apI>C:ll tp 

:lny bUt themre{v~s. 1£ there be :10 appenl to the houfC of tomJnons, 
the lorCt will nQt allow it: if to both hOllfes~ the f1me mufi: par,,, 
through (~ howe of lords, who will Qe dou.bt1cfs panial to their own 
judgment op,ce gi\'~n: jf the appeal be to another parlia.ment, it 
is tn1t the lords may rcve:rre the judPiDt givCA by thcmfd",'s; but 

"ho can ~ they "ill do it1 

:( .. 
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TIlE \\irJom of me laws of England is rC1U:l.rbble in [here pt~tl 

'Culars.- l . That although the judges ru:e conftitlltc:l by the king 
:lnd chofen all( of learned men knowing in [he laws; yet they arc 
f'l.~ nobles, nor peers of parliament, or ruch :lS would be too grt,u; 
to be called in queflion for corruption, 01'" their judgments to l>c 
enmmed if there be cau[e. - z. That the ordinary courts of juftice 
are ilill under the check of a review by writ of error, if lh~ be 
caure : the judgments in the common pJe:t.s cx:t.tninable in the king',s 
bench, thofe for the aloft part in the exchequC'r chamber, thofe in 
the excheqner IJCfore the chancellor and trcarurer, and all of them 
either nlediatc!y'"er immediately in the court of p~llament\ 

BUT to begin-~wi[h au original petition in. the lord:! haufe, which 
li now li.m.ply rhe COUlt of the IaU: rcfon for appeals, is prepofrerous 
and infinitely prejudicial to the people. · 

So thar if we nuy judge what is unla;."ful by what is l1ighly incon
venient, we have no reaCon to think fuch a kind of jurifdittion in 
original fuiu was lodged in the lords houfe. 

(2..) BUT befides this topic of inconvenience, there :ate not only 
fllndry petitions of fhe commons againU: chis lcind of proceeding in the 
lords houfe ; but the futures of 5' E. 3. cop. 9· z5· E. 3. fl. 5- cap. 4. &1 
42 . E. a. cap. 3. are general, that none be put to anrwer in criminals wid I " 

out prefcntOlem, nor touching his freehold wicllOlJt due proeers of law, 
: which extend to all couns, and fome of the parliamentary peritions 
agai~ proceerungs upon fuggefiion even in tit court of parliu. • 
mem. • 

BUT I Gull defcend to p:uticularsl . -
, 

• 
C II A 1'. 
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C ONCERN I NG T HE JURISD ICTION OF THE L ORDS nOUSE 1-

C RlM I NA L CAUSES. 

CRIMINAL c:lufes :ue of two kinos.-J .Such ns are capital, where 
the judgment is lofs of life, as treafon and fclony.-2. . Such as 

arc lees than capiul, where j udgment commonly is fine, impri(on
menr, and [omecimes other corporal punilhmenr, as the pillory, &c. 

As to lhe former of thefe, chere were anciently in parli:tlllenr thefe 
(everal ways of proceedings. 

I. By way. of auilipritativc declaration of treafon PllrfU:l.nt to the 
c1aufc of 25. E. 3. touching rreafons not therein fpet ified. And this 

was and ought co . be done by the king lords and commons by aa of 
parliament - , And lhis equally concerns aU per(ons whether peers 
or other. Such wCfe the declarations of treafens touching J ohn 
Impedal fot. pari. R. 2 . the trearon of + for breaking 
priron, NIt. pari. H. 6. And therefore the declaration of the lords 
only :l.cquitting the- fat\: of the carl of Nonhumberland from tre3rOn 
"01. pari. 5' H. 4. bcingonly by the lords, was not fuch a. declaration 
as wa~ war~nnted by 25. E. 3. dt protiitiu"ibuJ. But this concerns not 
the bllfinc:fs in h:t.nd. • 

2. TnERE WilS 3ntiemly a courfc, upon an accufarion in the behalf 
• of the king or by his command, to give judgment of death by the ' 

lords with 11" k.:i~'s aff'enr. And ruch W:loS the proceeding 1'01. parI. 

• NOI_, the cafe \}f the judgment of the ~rl of SnlilblU)' though drad ~. I/. 4, n. 30. 
wu u?On n. ki.nd of conditional :&haindcr'by nEt ·of parliament I . H, 4. ft, ,if they 

- tboulil after take p:m with R.:. P/tuittt ~~1I.r;1I parlllUlU,.t. 1. H. 4. ft. 10. upon the 
1 Milian of the commons. • 

t T he c:ue of lir John Mortimer in .:: . H. 6. is. probably meant. See m. /M/. 
'V. 3,1. aOJ .- F. H. 

4· E. 
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4- E, 3. againfr (orne peers, as Mortimer and M:ttT1lvers, about the 
d eath of E. 2.. at which cime al(o the lord Thom:ls de B:\rcby, though 

he were unqlle.llionably a peer of the realm, and was Cummoned co 
and fat in divers parliaments before nnd after, yet waived his ni~1 
by peers and pleaded not guilty to tile accufation, tl dt boNO d lIM/O 

po,.,;1 ft fUpt,. p01ria",; and a trial W:15 thereupon had by twelve 

knights and efquires of the cOlinty of Gloucefter ill pltllQ par/hlllt~,'/() at 
the lords bar, and by them he was acquitted; - the only precedent 
that ever I (:lW Of a trial of :l peer by other than his peen, anu Ih:lt 

by a jury appearing at the lords bar in parliament. 

. BUT betides lhefe peers, that were tried upon :lO :lOCurntion of trC~'

fon thus exhibited, there were Come that wetc not peer, had judg

ment. of death gi-.:.en ;UPI?D them, as ,aercs ort "'i:1Ul'fley and others 
for the fame offence. Blit there js 3. (olemn memorial entered Upol\ 

the roll 11. 6. fIt troha/ttr ;/1 C0".fr9McttliOIH, ,,·i7.. 

EST affin/u tl accQrdt pcr noIre fligntttr It ro) el10uls lu fligntlirs tn 
. plrin parlellleHl) <jue 11)111 fli t 1/ que I!s dils pura "f11C il/dltS tit pafltmtftl. 

tntpfijir.cnt en In prcfolICt nolrt [rig//(ur It r<?)' " flHre el J'tH,lre Irs diu 
jlldgtmttt fs ptr a.ffill f dlt roy fur nlletlntI JI! elt.'C 91ft 11e fuuenl /idI Itur plrU, 
tt ct par t1t~bt.foll de tIIMrdtr dt foig#tflr lige el dtjlrllfflil1" tk uJ,,; que IN! 
IJ pres de fanc "D)'all et filZ dli rl1;. ~e pONI'/m'l, qui leI d(ts pert: 'lite pre 

jont, Of Its ptrts <Jut:ftr01l1 a I(}ISPS Il 'lJt"~r, ttt flltttl l~ts ItnllS 1ft cbarltS 
a rmdn: judgtlllt1f f fur autrts IJUI filr ptres, nt a C( faiu. MtI a)"'tl- us 
perts ik la tml potr rilts de reo pur louIs jours flient difthargts tl quit,s. 

• Et <Jilt lu avant dilS j tuigllm:tJ ore rendlls tJI: flie: , "!Y lrele tn fIl. 

fismp/e. n'm cOllftqut.nre tit femps (It venir, par flll1i Ie, dils perrs pNij't1ll 
tlrt cporgrs tkforts d'tfdjlulgtr IJulr(J que iNr ptru.conlre It ky d4 la I!rre, 
fi l1ut ic/ 14tfo a'IJtiJ{nr, qllt di,'u rf~lId . 

THOUG H this declaration J5 in part to own their power, but co dif· 
own an)' com;mlfion upon them LO give judgment uPI?n olhernh:t{l 

N l. their 
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their peers ; yet the condufion tells us, tha«"f~h n judgment is 
againO: the hw of the land~. And it is obfervable, that though 
the cafe ulcn in h:md was a judgment of death, y~ the tenor of the 

doclamtion ~s gtlltml. t 
AND yet the lords were not as good as their 'voros; .for in the cafe 

of Gome-nics and 'Vcfton J. R. :1. . though they "'ere no peers, 
judgment was given againfi them for [rcafon ; and the like was d:me 

in Hall's cafe 1 . H. 4. 
-l • n ~ 

'y ET it feems, even before 'the futore of I. H. 4. Jlercafrcr men-
tloned touching appe:U.s of treafop and other mifc1emeanors, the 

panyaccufed by fuch a. private impeachment might decline the trial 
by the lord, by cxanlmanon of \vancffes, a.nd pu81imfelf upon a 

I trial by th~ coumry. 

AND thus rof . parI. 5. R. 2. n 43. when Clivedon accufed Cognn 
jn (he loreb houCe in l?arlia.ment for :1 treafonable offence, the parry 

jmpe:tcbed, beiog only a commoner nnd no peer, pleaded not 

guilty to the impeachment, tl de (to it Juy melte de bone eJ male 
t- fur It vuJit de payis, nyu,. ce al fyne de CI.- parltmenl !Nt,.t1t1 k s p!1rl)'tf 

IlJjoJlrnes droant Its jufiices a 10 CDflJlffUn It) tit qlUIRl qlll apparlitnt Q U 

{j 1<). • 

AND this is agreeable to MagnQ Charla, cop. 1.9' net Juptr tllm ibintlls 
tlifi P" k1I(f/~jll"jdu1lJ. parittm !utJrUhl . And this being dt~y conlidered, 
may pCI(hance r:.,o fa r in impeachmems of commoners, cfpedalJy • 

by private 1'lTJ hmencs, and poffibly by others, as to the point of 

, trial by examination of witnefies before the lords m criminal '" 

. cauie.. • v.~" ~h I • 
1 .-' '1Vf~'" 

Sota. indeed have thought this dccl4lr;cion of 4. E. 3. beinp done ... 

• 
• Fi'. ] "".. D'M, Pm. z 'JII'J J689._F. H. 

I , , , thus 
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thus folemnly b, p/tffO parJiamulto was a futute - or ad: of I'J.rJia . 
ment. But that {cerns nOt fo clear. But it was cenninly M folem.n 

a declaration by the lords as could be made leCs thnll nn atl: of par

liament, and is as high an evidence againIl: [he jurifJiction of Ihe 
lords to try or judge n commoner in n criminal c:m(e as cn.n poffibly 
be thought Of ~ 1. becaufe done by way of declaration to be againlt 
law: z. bec:\ufc it is a declaraLion by the lords in dif:lffi rm:l.nce of , 
their own jorifdiCtion, which commonly judges chure rather to am. 
plify, if it m:ay be, than to abridge. 

3. TilE rhin.l method 0 proceeding in capitll cnfes, as alfo 
fQlncrimes in caufes merely crlminal, "':1.5 by a kind of p:tIli3mell
tary appeal by certain lords :lppellants. Thus it was done in [he 
great p~ocers in parliament 11 . R. 2. by the lords appcLbms, and 
afterwards in 2l. R. 2. by lords appellancs of die contrary fillion. 
And this~ not only, where peers were appealed but where com
moners were alfo appe:l.led, who had in thore cafes judgmcru of 
death. 

• 
4. THE fO\uth courfe of proceeding c\'en in capital caufes Was by 

articles of impeachOlCllt by the hOtl(e of commons. And this was 
commonly ufed, nOt only before the fiature of 1. lI. 4. ,; IJIIO illfro, 
but after, as in the impe:lchments of Gomcnics and Wefton ,and 
the bilhop ofNoJwich J . & 7. R. z.. Lyons and4Wice Peres So. E. 3. 
the d;ke of Suffolk in 28. H. 6. the duke of'Butkiuglmm 3. CLIO. the 
earl of Strafford in 16. Coo . .;lnd divers others: and that nOt only in. 
cafes capital,· bur (udl as were only mifdemennors, 

• • 
Now to give an ccount how the }:lW h:uh been taken touching 

thefe kinds of proceedings~ and what bath intervened touching 

them. 

• 
.. The juage in 1689 indined lO Chifopun.on. See 7(11'11. D,m, P"r. 2 7,,'.1 ,689' 

_ F.H. 
J. FOIl 
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. 1 . Fo~ the firft ofthefe then: is no qnefiion; for fuch decbratiom 

by the kin~ and both houfcs in purfuance of tbe !brute of 25· E. 3. 
,,!rc of the fuength of aCts of parli:lmem. 

2.. FOR the fecond of thefe, viz. impeachments of treafon by tit 
king's miniR:ers, as his attorney general~, this hath been held againR: 
law, and panicularly agninCl the !btute of 25. E. 3.jl. 5. (Ilp. 4. before 
recited. And though it were a turbulent time, yet it was fo granted by 
the lords lhemfelves in the imJ>C?chmcnt preCenred by mr. attorney 

H erbert agninft lord .Kimbolton and thc five members of the houte 
of commons, and the profecucion thereby dcfifi,:d ' from, and the 
accllfatiol~ withdrawn. And indeed the fl:alUtc of - I. Ii. 4. fcems to 

include this cafe. 

- . .. 
3. As to appeals of creaton and mifdemcan.ors, though thcy were 

in ufe ~t the common bw, as appears by Britton Cl1p. ~ • and 

InUcll \lfed in parliament, efpccially in [he time of R. 2. ye{ by the 
{hrute of J. }J. 4. (op. t 4. all appeals of trcafon and alfo of mifde
meanors in parli:l.Incnr at the profecurion of any private perron are • wholly taken away. For the words arc general, thAt no appeals be 

rom hcnccfolth,made or in anywifc purfued in~ 'P:lrliamcm in time to 

,\OD1C. rh!. rol. pori. 8. H. 6. 11: . 38 . 

. AND therefore in this parliament now continuing by prorogation, 
where the carl of Briftol delivered in :ut.icles illtided of high treaCon 
and other mif<temcanors again(\: the earl of Clarendon, upon~:I. Colemn 

J cfcrence by the hOllfe of lords to an the judges, it was"un~imo\lf1}' 
refolvcd and fo re gorred, thnt bOlh as to rhe matters of mifdemea
nors;15 \\ell :.1S thofe of high [reafon this impeachment wns againIl: 

bwand againll the !tniUle of 1. H. 4- Ct.14' 

IT is true, thar "ol~p(lr/. 15. E. 3. 11. 41. thote was a judicature 
ftt up by aet of p:uliament in die lords houfe for mifcatTiage of 

public minifters, VIZ. gill foiml Gujlts et p'lJli/ts par It judgenl(lft itS 
perrs 
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ptrts tI Olllrts co'Uenables y mifis j II jur Ct It roy flrro prononri« tl fairt 
txttlltion fans dtlay /ohmc It jlldgtmtnl dis ptrts til parltmml. Bot tllis 
jurifdiction Iafted not long ; for by tbe parlia.ment of 17. E. 3. n. 13. 
that whole parliament is at once repealed, tl plrdu 1! Itolm, dt fiaiul 
tomt a / '1"'t}I prtju"l/;c;(lJ tt cOlt/rairt os IO,ts tt :ifagrs J! rtolmt it cs 
droils II prtroga/ivts de nqffrt fiigneur It roy, and was never cnlCtcd 
agam. 

4. BU1' as to a criminal proceeding upon an imptachment fent up 
to the lords by the houfe of commons, that was~evcr efteemcd 
within the prohibition of (he fi:a.rutC of I. H.4. and accordingly it 
was declared by the judges in that rcfolution abo,'e mentioned in the 
caf(i betwecn the earls of Brinol and Clarendon. And the reafon is j 
bccaufe the acct'tfation or impeachment of U\c hOllfe of commons is 
in nature of the highffi: prefentment or indiCl:ment by the grand in~ 

qud\: of the whole kingdom. 

] N rol. pari. 1. H 4. 1/. 30. afrer the making of the {brute of 
1. H. 4- there was a. Change judgment of HeaCon given againfl: (he 
earl of Sali!bury after his death by "(he houfc- of lords. . ROI. pari. 
~. . 5: p. I . n. 12. a petition or en or by his heir was prcfecred 

nnd received by the lords ; and among other nppar("nt errors, which 
are entered rol. pnrt. 2 . H. S. p. 2 . n. 13. he affigns tbis fur errol', -that tl1e judgment was given fans Pllilio11 au gjint it rO"''''/fnrs til Ie 
dit par/Munt, queu,'( ilt droil flrron! puiriolurs au nj[tJlIOUrS dt (to que 
firm ordtilu J'ur ley en parll",mt. The lords m'vcrthcle(s a.ffirrucd 
their judgment j and in 9. H. S. (he earl obtaine~ an aCt of rd1.illl
tion. 1 only mention i{ to this purpofe, that n~[withft.'lOd i ng the 
ftature of ']. H. "l- an impeaclunent by the commons was alw:l) S 

• 
• But "~4 this judgment agll.inR the earl of Salilbllry after his dea.th wai in putfllante 

of a kind of tondiUonal att.ainder. if ever he took pan wilh R. %. r,d. "'.iuul . • 
1. Ji. 4. 

allowed; 
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Rllollted . and accordingly j[ hath been pratUfed in all fucceeding 

~~s £l1ce. 

TIIJ:' caufes before mentioned ~re indeed princiyally capital canfes~ 
as trca,fon and feloflY . But with~ l (he rtf'olutions i n the cafe of the 
cnrls of BriJ1:ol and Clarendon extt'nd the ftmute of I. H. 4. to cri. 
minal cnuCes [hat are not c:lpital: :lnd the plain words of die !brutes 

of 'Z5. 28. &1 41. E. 3. ag3inftputting men ,"0 :mrwer upon Cuggeftion 
\\ilhout prefcnuncm extend equaUy to all crurunal caufes as weU as 
capital. 

AN» yet I mufb gront, that ICven in criminals dlC bonfe of lords 
did cxercife.. a... jurifdifrion :lS '{vlll1fter rhofe f\.oill11tcs as before. 

1. IN all cafes, whpre by (pedal ills 'of p:lflla.men~ the king'lt 
council had jUJifdicuon, \\lhich are rtmemoored fllpra CHAt-, lV. 
there the magllMm colljilillm or be lords hou(e had a jurifdiaion. And 
Illthough it feems, that at firA; or in the more aoLicnr times the J ord& 

and co'!filillm rlgis made as it w~rc but one mlf,fIlUm cOff/tIiNm in p:ulil
mt:nt; ret when in procers of tillle d,c whole power was a{fumed by 
tbe lords haufe, (0 that they became the court and th~ judges and 

J 

others of the cOI~/;",,,. QrJilUlriflflf became: but allifianrs, die lords in 
parliament cn.rried Wjdl them the am.l.loritariye jurirditl:.ioll m rhefe 

car"" 

2. W IJEltEAl by the tacit coneeffion of tbe commons ~titiol1 in 
partiunenr rCf. "I.t. I • .R. z. n. 8, •. ana the fullerenforcemcot' thereof 

rot. t,ol / . z. R. ,2 • • p. 2.. 1t.4. both mentl"oned at large llllra CUAP.IV. 
there was a 1'ooCc- left for fome jurifdittion in tne council, where the 
offenders fcemcd too great for an 6rcliriary profecucion, or the nature 
of the offence earned on by oppreffion with a high h.1nd; the houfe 

• 
• YiJ. 1'"./1:"'. I. H.4. II. J6z. ~rlllin, &:he fbtutc I. R. %. 

of 
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Qf lords after lllC abo\'emenuoncd natures did many times iOlcrpofe 
with their )lovier, and called the offenders before them UI>OI\ COnl~ 

plaint of pri,'atc pCl'folls. But it rarely ended in any judici:ll 
punifhmentJ "mlefs the panies fubmitteti. thcfalnro; but only ;l due 
provifion to amcnct dle inconveniencC'. 

SUCH \Vere there that follow. 

R o"l', pa,.l. 4. R. 2 . 11. 17. touching tome ding<=I'OUS letters fup .. 

pored to be ' ''Tinen by Ralph .ferrers found to be forged, and UH:re
lipan rot. pari. 5. R. 2. 11.42.. difcharged. ' 

ROT. pari. 5. R. 1. n. 45. a grCAt riot by the town qf Cambridgr 
upon the f cholars. They (llbmir themrelves tit a/IO t't btljfo to the 
king's detcnnin3tion; par 'Ver/u dt qllel jubmijJioll ie ro)' ttlr advlu dr 
Ireta/lS t'l f tiglltUrI til Ct parJemllJt teizas their frnnc.hife, and g1ve~ 
pnn to dIe univcrficy, and Jc.1i:wts theJ'elt to the town. 

ROT. pari. 8. R. 2. n. E1.. · '~md i£h. upon the ~ornplaint of the 
'Chancellor for 3. fcandalous defamation,by a petition. He Candif'h 
is fined and itnprlfon~d . But this i:: but purf\l;lnt to the ad: of paJ;. 
oliament Ilgainft- thofe, that rajl in proof of their pcritions. 

IBIDEM n. 19' the townrmen of Bury ndjndged by the lords l O • be bound to the abbot in bon~s with cemin conditions, nit'" o6jlanl It 
-commune If) de. lerre (/I encottnL" ce.fl graullI tl orJo"nonre; for it was a 
capitulation by the townfmen by confent to gain a f ardon . 

• 
ROT. pari. 15. R. 2. (1 . J6. tlpon the petition of the prior of H al. 

la.nd couching a riOt apd fOllCible ~nt(y, 3. commiffion iITued to a . . ., 
• Thrrt is an error in this rd'rmlce; PI • • .,. of 8. R. s. being tin: care o( Walter • $ibill, who \YIU intd aDd iqlprifened fqr dr(amjng Robert de Vere, earl of Ox(onh 

-F. H. 

• 0 fCQcant 
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ferjeant at arms to take and bring in the ooren. They came and 
conferred the riot ... and were committed to the Tower till they made 
fine to the king, which they did. This is the only cale of lancr 
ti mes, wherein offenders of this k ind were 'fined: but yet it w:t.S 

agreeable to Jaw ; for they had by the aCl:: of + cognizance of 
fuch cafes.. 

hlDE~l n. '7. the abbot of St. OfYlh complained of oppreffion 
:md maintenance by John RQkell. He was committed ; and after 
the difference ended by the award of the duke of Guyen. 

hlDEM n. 19. Brian committed for putting a papal bull in exe~ 

cution. This was, wilhin the cognizance of the lords by the {hI.tute 
of provifors, which refers it to the conjilium regis. 

IBIDEM u. 2.0 . 2.1. Hardinge committed to the Tower for a falfe 

accufation againfi: the archbifilOP of Canterbury. This was but inci
dem to their jurifdid:ion. 

• • 
R OT. pari. 16. R. 2.. n. 19. Richard Gomcfi:er complajriing of die 

power and opprcffion of his ad\'erfary referred to an award; and if 
not ended that a good jury be rerurned in tbe [uit in the coun 

beinw. 

, 
ROT. parI. 17. R. 2. It . between Windfor and Scrope touching 

C'hamperty. The defendant acquitted by the judgmcQl.of the lords 
(plriiunl and temi'0ral. 

• 
ROT. pm-I. 4. H.4. '1. 19. between Pomeroy and Courmey touch

ing a riol, forcible entry, maintenance, and oppreffion in a fuit at 

l:m. Dire-aion given only that a good jury be returned. 

hlDEM, 

• 
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hIDEM 1f, 10. between lhe abbot of Newnh:lm ;and Courtney 
for n forcible entry and other outrages. Courtney committed a.nd 
ordered to' keep th: peace. 

IBIDEM n. 11. Panington againfl. the fame Courtney for opprcr. 
fions and undue obtaining of rdcafe. The releafe, by caoCellt of 
Counney and judgment of the lords and king"t!l<:rC\lj>on V;\C:1.tco, 

nnd a fpecial nOire direCted. 

ROT. pml. '3- Y. 4. 11 ,12. between the lord Rofs and Tin\!l in 
for riots. R eferred to tbe archbilhop's award, and by him ('ndecl. 

AFTER the time of H. 4. T find very little foJotfl:cps of procecdi~~ 
in the lords houCe in c:l.fes criminal! but people took their ordil1!1.ry 
courle at Jaw; or if they rcfaned to parliament, they beg:lIl in the 
bauCt: of commons, nnd {hen it was rranfmitrcd by them to the lords, 
and jt cnded in a bill or act of pa'r1iamcrtt • 

A ND tht)(e cafes abo,'C' mentioned arc lhe moO: th:lt ( find af(("r 

25. E. 3. wltich nevertbelefs nppear for lhe nl()fi part to bc,....cirhcl 
in 'fuch cafes where the houfe of lords as the mag"ulIl conji/fum rtgil 
had jurifdiClion by :laS of parli:tmcnc, as in great riots, falre aCClI

fa{ion~ before lhemfch''Cs; or where by the powel' and outr:l.geom: 

opprcffion and violence of men of power the proceeding of thc COIll

mon law ..... at obfuuttcd; :lOd ' by the power of the lords hOllfe :lOd 

their'interpofition that obftruCtion removed, and. fuies remitted [0 

their ordinary regula comfc in the ord inary courtS ~f jufucc. 

• • 
AND indeed in thofe curbulent times there was great neceffiey and 

ufe of fuell ioterpofition of \hc lords haufe (Q preflT\'C the relce, and 
to :liford thc bw its due eourfe and em-rent; ilDd thercl'"re in tbore 

o • aBo 
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,as of t. R. 2. . and 2. R. 2-. above mentioned tacitly allowed even 

to the co'!f!!ittm ordhlUri:tm. 

ASD hence it W:lS, that when 1'01. por!. 2., 11. 6. n. 16. the pri\'at 

found l of tbat young prince was dt.'lbliOled, :md their power dQ
c1:ucd by aCt of parliament, it is fptcially provided, lb~t all bills 
btforc chem, tha~ comain m!lttcrs tcnninahle at common law, be rc
IhiueJ th(;!(c [0 be delcn:nincd; but jf fa be the ' f.Hfcrcrion of the 
council feci toO great might on the one fide and unmight on the othc:r, 
~bere they might difcreetl}' interpofe , that (uits be fairly carried. 

'. 

AND tl\ollgh poffibly as w'dl the lords haufe, as the ling's cOll llcil,. 
by occhfion of there admiffions and exceptions, might in fome cafes
e xceed 1- yet neither the one nor the other took upon them an lInivcr. 
fal or common jurifdiCl:ion in criminal caufc!O, but left them ordinarily 
to the ordiruLry court-s of jufrice .. 

BOT in· aU cafes, where the cviderx:c of the f~ ~a!O not clear by 
.be confedion of the partics or great notoriety of the :ltl:, the party 
(:omplo.ined of might plead the general iirue, aRd put himfelf upon c: 

~he COllntry~ And then the compLiint was"cither rent into the king' s 
bench wbe cried, which was the ufu:tl cOUlfe ; Of fpecia l commiffions 
Of enquiry ifi"ued to try it by inquefi:; or (which wns very rare) it 
was tried by a jury returned cora,,' rtte tl cOlljlio, as was done in the 
e>afe between &rtholomew &dlcftner conftable of the callie· of 
Brinol :lnd the cn.'lyor and commonalty of Brifiol; ,.here the jury 
'''as returned ,0rl1'" co"fi1io, and found the defendants guiky, for which 
tht.'Y m:lde fine CJ,f '"wo hu ndred marks, rDJ. pari. 9. E. 2. n. 7 .. 
which though it \ll':re a procefs cor/J"I cOHji/iu, yet it fecms to be in 
the lords> hOl1ft~ in parlt.ament, bc:caufe emered there of record ; the 
oIJ1y example of fuch a trial in pariiaf."'lent, except that of 4. E. 3 .. 
o( the lord Barclay abovementioned, and that of Alice Peres, rol. 

parI. I. R. • • who pleaded Dot guilty. wi ,,:IS uicd by a kind or 

JUry, 
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AWD thus much of criminRl proceedings in the: lord. houle-. 

Wherein I meddle noe with proceedings in cafes of breach of pri\'i~ 
lege, bccaufe of another n:Lture. Nor have 1 mentioned many CAreS 

before 1.-5 . E. 3. in the times of E. J . and fome in the beginning of 
E'3 . bccal1fc before the {brutes of 5. 1j. e!i 41. E. j. which were. 
maJe againfr proceedings without due prtfentment. Nor h:l.V~ 1 

menriont.'d the proceeding againt1: Lee rot. pari. 42. E. 3. n. 21.12 . 

&c. tbJ.t againft. L yons the lord L'ltimcr and otbers rOI. part. 

50. E. 3. n. 17· 20. againft GO.IUioes and 'N cfton ,.M. par/. I. R. 2. 

'1. 38. [hat againrt tbe biJhop of Norwich, t R. 2.; tll:lt againO: the 

dukes of Surrey ~nd Aumerle marquis of Donet carl of Glouccflcr nnd 
J ohn Hall touching the murder of the <.luke of Gloucen(T!: for 
he, dulC carefully looks into :111 parts of the records of there proceed
ings, wi ll find them, either by the promotion or petition of rhe 
houfe of commons, or in purfuance of ads of parli:lmcnt dired:. 
109. ; and therefore 1 do not mention [hem. 

AND the like method of impeachments of the houfe of COlllmon,. 
delj\'ercd into the lords houfe, againll: as well commoners as peers, 
hath been frequently ured in la,rer times. Whereupon the lords. 
took the defence or anfwer of tile perfons impeached; received 
proofs; and upon a private debate among theQ1rcl\'c! fide had, 
agreed touching the cenfure whether guilty or not gujlty j llnd jf 
guilty, . lhen procecded to the paniculan of their (cnfure, and often. 
times acquainted the king with their [cnlence. And when the 
lords were :lUted of their judgment, they fent (0 lhe houle of COIn-

• mons to acqu:lint them they were ready for judgm~nt. 'Vhere~ 
the houfe of commons came up to the lords . houre with their" 
(peake •• and demanded judgment againfi: the pelions impeacbed; 
and the lords: being in their r~s, the chancellor or other fpeakc:r~f 
the lords boufe read :lnd pronouns:;cLi the judgment of the lords. 

Tbis was the method ufe4 in the parli:unent 1610 in 1 S. Jam. 

t Rot.,arl. 7. R • .2. • .t, IS.- F, H. ~. I.N ••. -F. H. 

againfr 
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againft the lord chancellor Vcrulam, 20. Marm 1610. 3. Ivlilij J 6'2.1 . 

4. Maii J 611. againft fir Thomas Michel; ",. A£zii 1621. again£\: 
Yelverton; '5 ' Alaii J61l. againft Flood, , .. ho was firft cenfured 
by the haure of commons, (whereof the lords complained a~ an 
intrulion upon their judicature) and then after a conference between 
both houfes cenfured by the lords, 5. Maii r6 21 . 25' Mah 1621. 

The like method of proceeding in all points in the parliament 

.2.1. 70111. as againfl: the lord treai1Jrer, viF. the earl of M.iddlc~ J 

:as appears b)' the journal book of. that parliament. 

, 

" 

• 

r{; tf A P . . 
• • 

• 

• 

• 
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C HAP. XVII. 

CON~£I\NnfO TPE J URI!IDl,CTION OP TllP. nouse OF 1. 01\1)5 IN 

CIYlL CAUSI!.S I N THE F I RST J:; STANCE. 

I COME to confider die jurifdittiQn of the houfc of IOI'ds in ci dl 
caufes by original petition or in the firft infiance. ' 

THE cxercifc of jnrifdiCl:ion in cafes of tllis nature is of ' f\Vl) · 

kinds.- l. By way of tr:mfi.lliffion.:-lI. By way of dccifion If fui.1l. 
determination .. 

. 1 . As to the former of there, it is without qucllion, tbat the fame 
was always exercifed by the canji/i"111 rfgis as well in parliament as ou~ 
of JXlrliament, and by lhe magnum cottji/iu", in palliament, and by 

• the houfe of lords when they afi"umcd the judicirl}'Y power [olely to 

,hemfelves. 

AND this was nothing eire but a remitting of petitions and peti
tioners to the ki ng's ordinary courtS; (omerimcs generally; fome. 
times fpecially, widl fpccial diretlion either {Ouching the procefs Of 

fome circurhfiances or direcuons of proceeding, whereby the ordinary 
COUrtS were i lfUl:ed and proceeded to the final determination ·of 

• caufes: and was indeed rather an ill of advice coundl and di« .. d:ion,~ • 
(h:m any decifive Of detemlining jurifdiCtion.. • 

Af'L of fuch kinds of dir&tlions both the anticnt and later p:v~ 
, lia.!l1ent rolls and bundles of petitions are full; and it was and is 

unqueftionably allowed (0 tpat holift, and was of great ufe [0 lhe 
people. 

If. AI 
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]1. As to the fccond, the decifivc or dctcrmini)1g jurifdiClion, rueh 
a jurifditl:ion as cnded in a judiclt.Il fchtence or judgment a~d coer
cion or execution thereupon. And this is confidembJc under {\ 0 

refpcB:s at relations :-( I.) 10 (uirs, where the king's intereq: waf 
concerned :-(2.) In fuits or petitions between parry and parry. 

(I.) T01!CmNG tbe form~r of dtefc, it is certain, that in m:lOY 
cafes the lords had juriCdiction to give 3. dicifive judgment. Such 
were cafes of petitions of right indorfed by the king to t'le hall(e of 
Jords; mol!.flffIJu de droit; or.dering of pr()(rtk"Jo ill JOflftM or ad j/{di. 
rium ulon lljJ..F)'tJ-S 'Of ,rtgt ,1t(,(NJ/Nlto upon ducuffi'on of the cafe, 
.~falt pro],o.tJJ, i'diott£ t .wlmil/ando, interpleading upon li,-ery prayed. 

And hithclto ma.y I)e referred many of the cafes iflltr plarila parlirl. 
JJJellti Edu'Ilrdi prim;, the-picas Cor41f1 mngno IIjiliu 1'01. pari. 8. E. 2. 
Ill. I. & 2. for the llofpicals of Thomas Qf Aeon. and North AUenon, 
"01. pari. 9' E. 2 . tH. 3. dOIf, .the grca+ plea for a li lieryb)l.dlC finers 
.and coheirs of Gilbert of Clare enl of GlouccJl:cr <lgainIl: the widow 
{',f the f:lid eaN, who [0 obftrud: the liver0Jallet:fged fh~ was witb • 
child; where, afler many tranfaCl:ions at le6glh coram Ql'chitiiftopo 
Cantltori;( . &1 aliiJ pl'llnriJ t / rom;/iblls ei baronibllS", "icauctlia~i()y 'hefIIN-
1'Orio, jujlirillriis 1k u/rofjlu ba"ro, tl1Jfuliario tt Z,aroniblU 1/1 jcaccario, 

flericis dt eOllullol'M, tl aliis dt ebl/filio doll,;"i rtgis, ibidtm .f'tt'i/afIlS filii 

10ffts p rorrjJlts; eJ quia appa~t, quOd ItlllllUN It1!fporis tlapJMIII fllit 
4 WHlol't ~rlis fir~dil1i (omit;s, C(JReOrMl,,,,t e)l, quod eohltr"tdes ad htrrt
ii/awn romil;s 1111"';UllNfUf. 

• 
TilE like W:lS that great plea of tl\e bi(hop ,<>fL>urhllm, ;fio. ",. B. 

for rOy:ll t:fche.-'lts, and infinite more . 
• , 

AND hidlerto may be referred the cafe$ of tilles of honour and 
precedence between the nobility; tbotth regularly fuch cafes come 
firfl. to lbe king, and by reference from him to !.he lords. For thefe 

mateer, 

• 

• 
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l.n~1tcrs of honour, whereof the Jards are proper judges, fuch were 
'the cafes rOI. pari. 11. H.6. n. 32. for the carl of AruQdcl, where 
judgment is given for him by the king dl atf-ci/t,.'tltnIO (/ offillfu pu
latonlln d"clim comiruHJ tI barOltlfm in parliam4Nlo. '\ 

B UT it is (me rot. porI. 3. If, 6.11. t J . i l\ the controvcfCy for pre .. 

ccdence between the e;).ds m",rOlill a.nd War,,/ick it is judged by 
the king, dt I1vijlJJlmllO (/ o.Denflt aomi"orum fpirilliolililn (/ umpof'4litfflf, 
ct communi/atis "(gnj~ menon, jtljliciarioflon, forvieilliMm domini ,.'tis 
ad ItgenJ, tllliiorum Je confilio, that rhe cui madhal as fon and heir 
of the duke of Norfolk n()mifU jJilo el honott NOlfcft jol! gomleo1/ It u/alur, 
and (0 had precedence. 

R OT. pod. 17. H. 6. 1'. 18. th'e cafe of precedence between the carls 
of Arundel and Dcyonfbire, and refemxi to the judges. They re
turn their anfwcr, that the cafe ought to be dete.cmined b}' the king 

and his lords, and not otherwife . ... Judgment givcn by dle king by 
the adyice and affenr of we lords fpiriw:ll and temporal for the 

• earl of Arundel to el~oy the place and precedence by reafon of the 
cartie and honour of Arundel. And of tbe fame nuture were the 
decifions of the ho.uCe of lords on lhe titles of the office of grC'J.t 
chamberlain and e:lrldom of Oxon in 3. CiI,.. t. :mti of the title of 
lord Gray de Ruthen in tile beginning of the parliament of I C. r.ar. I . 

by refe,cnce from rhe king to the howe of lords. 

• 
(2.) BU'T i s to petitions between party and party concerning mal? 

tcTS of private interdt, how far the lords could or ~ould not exercife 

a dccifive or judici:1rY dercrminaLion in the firll in nee, hath of hue 
been a greatcau(c of couccmion . 

• • 
To come thc.refore to fome certainty in that cafe, \VC mufl fup

poC.: the IUatte(-S, wherein t elief is dcfircd by rueh petitions, f.'lU 

nccdfarily unde!! one of· tbeCe (\Vo heads, viz. FI RST, Eicher they 
P MO 
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~re ruch as are relievable in the ordinary coori, of jufticc : Or, SJ.~ 

caNDL Y J They art not Klievable In the ordin.~ry towfe and COUlts 

of jullicc. f 
As to the F IRST of thefe cafC9, it is cerrain, that the lords nnd 

no decHive jurifdiCt.ion in fuch cafcs; but were only to indode the 
petitions wah a. remiffion [0 the ordinary courfe and courts of 

jullice. 

Tnt5 :lppea.rs abundantly, 

I. By ule co~ant dcclar:loon of the king and bach bauCes of 
p."lrliamenr declaring their jurifditlion, to extend only to ruch cafes, 

qUI tie PNt'''1f1 tlP/oJI boo til p.rkmlfll, it would be roo troublefome 

to fct down all the p:uticular- word! of the 'declarations of parlia

lTlent in ruch cafes.. Take theCe few infianccs, for many mor6 that 
might be given, plainly exprdTing this afi'eruol\' : Rot. PO"/. 2.8. E. 3. 

n.3. ". H·4· n. 15· 4- H. +. n. '3, '" '4· , . H. 5· p. 1. n·5. 
p. 2.. n. 4. • ~ 

2. By the affignation of triers 6f petitions in parliament, whofe 

office if was (0 garble the parliamentary yetiLions, and to difmifs as 
they found remedia.ble or dererminablc jn the ordinary courts of 

jufticc to their proper judicatures. f 

3. By the c:onftant form of the indoJfemcnrs of parI(amenrary pe~ • 
r.itions detenniuable by the ordinary' courts of juftice, remitting them 

to their ordin3ry .:'ourn, vi'z. ft'lllo/ur ail rommutttm IIgU" i fiquallty in 
ClUTu/lariJ ptr l;rf'lJt origj1lo/t ; hablal hrt'VI formattlm in CltnulJarM IN
ptr raJum ; and many more to tbe fame.eifeCl:, the numbers whereof f 

were Almo!\: infin ite bo,h in [he parliament rolls and bundles of par-
liamenuu,), petitions. 0 

+ By 
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4. By the jlldg""",ts of the lortls th.mIL;v~s in !Xlrfumcut. 
AOlGngfl: mlJlY till{ m.ight be ~nfr.anc.oJ, J {hall onJ}' QU:Ju.iOJl two 
or dU"ee; wtlich, being given by th_cmCchtes in .cij(a.ffin~nce of 
their own jnrifd.iCtjon, are of tl,)Ore :weight aud value than a whole 

cart.Joad of infb\nces of pr.ivalC ca.u(es heard :lrtd determined by 
[};lem ill the fifft inftance, where poffibly the defend aut dudl nat or 

did nOt plead or except to their jurifdiCtion. 

R OT. p.rI . • B. E. I. Ryley p. 33. 35. The bUhop of Wlnton 
being qucftioned in parliruncnr nr the fu it of the king and his mOllie;r 
touching the 'patronage of the hw,Pitnl of St. JuUan's jn SQuch\lo)p· 
ton, JIC pleads, that he fouod his .church feired .thereof, and \Ie .. 
mandsjudgmenc-,fi dcbtlltjinl hr('/j( nomillj regis iI/de rtholld,,!. Judg .. 
men[ tbereupon given, i.Ji!Q quoad hoc jill! dit 1111 p,..I}IIS ; t~ MlltinfJs 
YO: hllhtat brt()t 1Jtr/us ip/lIm, 9110d rcd4a1 ci Q¢WCOI;Otlffll; ('I ~u04d 

tjcClioNWl wjlqdis in9uiralur v..eritlls ptr pOlriam. 

PARL. 18. E. 1. Ryley !J.3 ' upon a fuic inparliamcQt bct\Veen.t\d:un 
c1lliming the lands of Henry Edelinglhorp as his fon and heil' againll: 

• Hugh L owther, Hugh pleads, th;n ilk", A4111tl aBio}1Cm /lIa", (ji 91141/J 

hilbert Jebeal) P" a,ffif/im mortis mmrtj[oris per If gem ,(J»Jmlhltm i,l raj., 
coJ'jimili babut po./fii et fllMm jus rt,u/J'rart , & pnit jNdi&illm, fi dt 
libero ttn,mUllo [liD ptbc.al hi, rtJ;tmtfert jine brtfJi ; d qUia oBit) de 
pudiBo lenelne/no PetelU/4 tt e/jam rWIperort ftlllm, ji quid hab,re ddral 

• 
'Vel poffil, tidem Adamo per aJJiJam mortis a,.ttr~fJorjs (OI1l}tl"C debtl, NEe 

EST JURI Co,.~SONtT:o.1 VEL U A,CT.ENUS IN CURlA LLLA USI1'ATUM, 

QJ/OD ALfQ,Y 15 S1NE LEGH COMMU,NI ET BREVI l!B C .... SCELLAR I.,. 

DE LIBERO TtNEM"i:NTO SltO n.E5PO~DEAT, ET )tAXUI¥ IN CASU 

UBr U&..&VE DE CANCE.LLARIA LOCUM HABERE POS51T: DiBllm ell 
title~ Adamo, quod fibi ptr'i,,,-iJ' lt pcr brtvt d, cat/etlJarid, ji jib; vide' tI 
t _rjI(dirt. 

• 
Rq1-. put). t,3. R . .z. 11. 10. in the cafe of AdAm de Cuangcor, an 

01 i,inal petition wa$ prefem,d -to the lonls to\lcbwG the foncjture of fl 
P 2. 11lorrgage. 
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mortgage. The caufe was heard, and the lords J!::lVC this jlldgment :: 
It fimhlt ol ftipuurs, que]a Jilt pelilion n'rjl pelt/jew de ~parlt11wll, tblS 

fj!lllo m({lire til iet! comprift deu) rib'! di[t:ftS par 1o rommUlI1! tty ; t l pro 
,to Ilgat'dfetJJI, que k dif Robert in'oi l ml foils jour, it 9"t lr di t AddfH 
1ft prmriroil ,.itllS far fa fuil, tiNS qH'iJ jU!foil par 11 commun Iry, ji lui 
ftnwltroil a-. j"jre. 

NOT A I. there \Va! matter of great equity i n the cnfe; for though 
the money were not, it may be, paid precirelr:l.c the day j yer all' or the 
greaten part thereof was fatisfied.- 2. Note the judgment is not 
barely a pjece of kindnefs of the lords. The words are dfUJI t./lrt 
diftlls por la COmfllJlHt ley, and not in parliament, for lbat very 
cl\\l fe. 

s. By trle acts of -parliament of 5. E. 3. 25. E. 3. 28. E. 3. 
42. E . g. n o man nulll be put to anfwer touching his freehold widl
our original writ and due proccfs of law, which indeed is no other but 
in affirmance of the common law of the landL 

So that upon the ·whole matter it is apparent, that for matters re
mediable in ule ordinary COllns remedy ought not to be given in 

the lords houfc; tlnd indeed it js :t.gainft all renfon it fhould invert 

the whole reconomy of dIe laws of Englandl as IS fuewn fi/pm 
CHAf' . XV. • 

I N the SECON,D plaee therefore I come to confider of cafes not re-· 0 

lievable in the ortii na.ry courfe of juftice in the king's ordinary courts, ,. 
ami how f:u- joM the houfe of lords hath jurifdittion or judiciary 
<\ecifion and coercion in ruch cafes", <I 

A ND touching there there Will be this diverfity, which will be 
applicable to this inquiry :-1 . Some c~res may not be relievable in. 
the king's ordinary c;ounsj becaufe in truth there is no law already 

c!\ablilhe<l 

• 
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eftablifhed for their ..relief, thou'gh it may be jult anti reafonabie, that 
a hw fuould be provided for rhe cafe Qr cafes of like namre.-2.. 

Some cafes are not relievable in the ordinary couns of jufi.icc, by 
reafon of faille collateral impediment or acciden.t, that obfrmds tbe 

relief in the ordinary courts, though the Jaw itfelf be more defeCtive 
therein. 

1 . As to tbe former of thefe it is ccrtnin, the houfe of lords hath 
no jurifdiCtion or power of relief in fuch cafe~ ; for that were ro giye 
up the whole legiflative power unto tht ,houre of lords. For it.is aU 
one to make a law and to hayc an a\lthoricadve power [0 judge ac
cording to that, wbich the judge thinks fit OlOuld be law, though in 

muh there be no law cxtant for ie. In fuch cafes therefore me 
whole parliament is to be fefofted to, either to make a new gene.ral 

law whith may comprehend the- cafe in quell:ion, or to giye par
ticular relief to the cafe by [he fu ll legi1btive power and by ad: of 
parliament. • 

AND thar- this is fo appears abuncb.ntly by the inftances hereafccl~ 

given, and many man: mlf might be g iven in tbe cafe: 

Ro-r.parl. 14. E . 2 . R yley 409. Ad ptJiti{)tttm Aftlrtitti Chomhlf
lall to have a manor held of him by the Templars now di1rolved .. 

ila rt/!xmJ1I1II tfi, NON :EST LEX ORD I NATA. 

TEMPOR~ E . 3. R yley 653. At the ~ition of J obo Kirbrooke 
to have remedy for wille committed by tenant in \'nil after poffibility .. 

- . dorio, LEY N ' EST &1 )' UN COn. ORDEIN EN Cit CASE. 

• • • 
~ETIT. pari. 8. E. 3. n.44. At the petition of Lucas Burgh lhe 

king's attorney praying an el'igent upon Ii judgment in attai nt 

affirmed in the king's benc.h ngainft fir Ralph CamoysJ rtfpollf. 
l L 
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!L SE"I1!LE A eOVNCELL Q,yZ L'EXICEVT WE l'Ot T E~"R{!. ACARI) 

.eN C[;T CASE 51 CEO HE SOlT OR'DEn,£ PAR }COVEL L~Y . 

ROT. p(Jrl. S. E. 2. "". • dorJ. Jooo de DotTefden fetitione , 

th:l.t {he might be harrod. by the collateral wemmef of her mother 
without a{fets. 1;11e cDlifiJi!.l11J artlitwri ", tbought it to be widlin the 
reafon of the future of GJouce.ffcr, \"hieli tukes away the bar by the 

warramy of the rather t1l11efs :diets de(cend, and lhel'cfox anfwe.rCd 
accordingl}'. Bllt t;hiS" anfwer bcing ~ecited ClJrnm magno crmfl/it} 

was <.lifallowed. Et quia ijia petitio non PcJtj finalilfr (''1'ediri SINE 

llXI'LANATlON"E STAl'VTI PR1E.DICTl, idto ojlentlal1(r crmutl MAJO

RHUS" el fiat iJlJr exploRaNe. And certainly dut, which was meant 
by MAl ORI'eU S, \~S lhtcnded of the whole parliament ,to provide an 
c,",planntory .ad:. 

ROT. pari, . E. 3. . upon a petition for the owne.rs / to 
impro\'f ,v:U\:es jn forens, the anfwer was, Clo tie poel tjlrt fair SANS 
l'OVEL LEY, It f{tlt Its commune; lit fonl uncor odvije d'o.lfonler. 

13VNDELL. petition, 8.,E. 3. n, 41. upon the petition of J ohn de 

Rages defirlng to be difcharged of a {btute merchant extorted from 

him. by his guardian d.uring llis minority, REsroNs. S'il foit uncol' 

dli"s ale, il ad /a /Hil dtVant Ie 1"'!Y; tt S' I L Sa l T DE PL£ IN E A.PE, 

·).'AVERMENT NE MY GIST, 
• • 

By there and the like i nftances it is app,arent, the cafes nor rc· 
)i:o\'able by the law were not relievable in the loras 11O~lfe in parlj~ .. ,. 
nellt if [he un · lie\'ablenefS w.er.e for want of a bw to relieve " . 

them. 

'A ... n dlercfore duriqg the fitting of' this parli:::tment t, when·the 

• 8. t:J 9. E. 2 . If. 3.-F. H. " 
t Lord Hale me:ans .he fecor:a p:trli.m.efIt of ClNl. 2 • ...aich btogaa 8 May 166 . , 

.Jjnd wns not diffolved till abo,. (CI't'ntceD years afterwards, ruundy. till 2 .. Jan. 1688'9. 
_r'.H. 

coheirs 

• 
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ti70heirs of V:mtore petitioned againft a fine obtained from the lady 
Powell by a. great force ufed upon. her and by frnudultnt contri . 
vances of 3. very high nature; yet they could not have rell. in th:l'
way) but were conilra.ined to ayoid it by p,n a8.o£ jXlrli:tmrnt.; and yet' 
not without great difficulty, notwithftnnding the cafe of E. I . 

wbere a fi ne was avoided b}' reafon of the fr:ma of an :lttoJ:ney inferr
ing morc bods than were intended. 

AND hence it was, d lat alcbough it was nototiotls, that the 
Spencers by rbeir great wer and fllVOur in the lime of E. 2. had 
obtained fines anti recogniiances of creat vall1e, dM;re W:l.$ a fpecill l 

:La of parliament tJntKJ J. E. 3. cap. 1. to avoid there fint.'S and re
cognizances, which could nOt otherwife have been :lVoided, no not . ~ 

by a Judgment of dlC lords boufe . 

2.. THEREFORE weare ,to refort to the fecond kind of unrelievuble-• 
nefs of cafes, wherein yet there was relief fa be had in lhe lords houfe 
in parliament; namely, when it was by reaCon of forne colJarernl 

obftruCtion lhat hindered the relief . 

AND this was principally in there ca(es.-1. When the king's 

intcrefl: was concerned, who could not by law be' fued as a common 
perron might, but it !null: be by petition, as in cafes of petitions of 
right, mOllfirans of nghr, aid prayed of ltrc king, f"its for livery, and 
the lil!c; all whicb , though many of them .might be proceeded 
upon in chancery, yet were frequently begun and many times con-• • 

Q eluded, fomctimes befoJ;c the lol{/iiif(m ol'l{;uQl'imn, fomctimes in the 
lords houfe in parliament.- z... Where; the pany :defelldant was (0 

poteo , and his praai("~ fo turbulent, lb3.t the ordinary courfe of 

j ufticc was obfrtuB::ed, as by 'fio[s, maintenaQ,.Ce, &c. whereof befQl.'c 

• C HAP. t . in which cates the lords'did oftentimes interpo[e tbeir 
• , 

• Se:e: private:..as of I ) . mld 1 4~ Ch«.::. (1xI,. 21·-F . .H. 
t CHAP, XVi. Ste before p. ¢. to lOO.- .F. 'H. 

aUthority 

~--~, •. --------------~--------~ 
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authority to remove [uch obftru~.~ions and to give the ofdinury conrfe 
of law its current; and they had the countenance or parliamentary 
ncts of cOQceffiOr:lS for fo doing, as is before !hewn CHAP. 4; • 

$. In the c3fe of corruption or bribery of tho judges, chat were tJ 
determine caufes, or when they unduly made ufe of their own powe 

pb.ce and allthor1ty in 'cafes of their own interefl:, of which we have 
had formerly inO:anccs. 

THESE were the cafes for the moO: part, wherein the lords decifi\'e 
jurifdiction was exercifed; becallfe no relief could be ordinariI), had 
otherways; and this is accordingly fa expounded by tbofe aCts or pa.r
liamentary deliberations in I. &1 2. R. 2. ment ioned in the former 

Chapters. 

• ell ..... XVI. p. 96. 99' l QQ.- F. H. 

-
, 

• • • 
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CONcE'l.J(UlG TAE JURISDICTION OF THI!. LORDI HOUsl Uf TUB 

SECOND INSTANCS, VIZ. IN CAUSES OB.1GUlALLY B-ZOUM IN 

OTHER. COURTS: .AN;D FIRST 01\ VOLtTNTAI.Y ADJOUllN'MENT" 

I COME now [0 confider of the jurifdiCtion of the lord. ha.rc 
in the fecond jn£b.nce; D3.Oleiy, in caufcs originaUy begun in 

other courts. 

AND this is in two kinds :-1. in relation to pleas orfuits drpending 
and not determi.ned in the courts below :--or ~ . concerning fuits 
determined by judgment. 

THE firfr: I call pleas removed by way of adjournment. The 
£ec~nd is in cafes of writs or petitions of errors or appeals • 

. ·As touching adjournments, thq arc: of rwo kinds, viz. 1. Such 
as a~e voluntarJJy made by tbe ' courts below themfclvcs in cafes 
of doubt or ~culty. 2.. Where it is done by the pt'("-Ct'pt: 0(' 

order of the court of parliament or lords houfe or by the ling's 
• writ. 

• 
CONCJ!.IUHMO voluntary adjournments of man~ into the lord. 

houfe, it was freqll'"'ntly done, (. in cafes of g~ difficulty j 1. in 
cafes of great weight, mO'nll:nt1 OJ:" concernment: bof:h which were 
fometimes of the whole cauk to receLve its detennination thc:N, 

• Wmctimes onJy . of {orne partic.ular point or qucftion • 

• 
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ANn this was Qfi::clttimes of great uCe to .the ..mIiaary (OIl" 

jufiice; for here W1S a kind of concenrratioa. at' the men of gtC*tdl: 
learning in the laws, :u the chancellor, juC'J«!I, king'$ (cljc':mtt, 
millers of chancery, tlnd other of the king's (oJtjili"". ordiNa..El,'m! 
and betides this there wa9 the repuwian "nd authority of the nobility 
.nd clergy. 

Tuus in 40. E. 3. 34 $. the judges ndyifcd with the lords in Pl.'
!iament touching .the confl:ruClion of the Ilatule of amendments. 
And thus ir W3S frequent for whole caufcs ro be thus adjourned 
into the lords boufe. P. 4. E. 1. 1'01. • cor.:1iN "It, 1'. J 5. E. 1. 

jhid. r~. . y: St. E. 1. 1'01. 34. ibid. P. 9- e. z. iMd.rol. 112. 

fot. pari. 9. H. 5. 1'.2', n. 1 t. 12. touching a prohibition j{fuing out 

of chancery. 

SOM£TU'U tbe- c:m(es \\'erc of that moment, that Lhey could not 

well be fettled without the joint advice of bOth houfes, who \"erc 
thereupon called together. Such an infiance we OlaU in the next 
Chapter meet with, 1+ E. 3. Staunton's cafe. 

AND th,is coOOe oj adjournment, efpccialJ)' for ndvicc, into the 
parliament is no other bm whar is direCted by the Ilarute o( \VdlOlin· 
Her 1.. cap. 1.+ Srribant mlus, itt qllibNJ cOlfcordare 110n. poj[u1f'; tf re
fcronl tOJ "d proxi",Nm por[;alllt1lIl"" . And the like direCtion i~ c.:fttd: 
is gi,'cn by the natUte of 1 + E. 3. in cafes of delays of judgment by 
reafon of diverCity of opinion difficulty or weight. wher¢Df hereafter. 

< 
BuT this cou1r~ hath not been much of life in hncr ages, by re-J.fon 

of [he delay ~l gave in procecdings and the intcrvention of puhlic 
b6fUl<.1s. But in cafes of difficulty iii l::mer ages adjournment of 
caufes into rhe e.zcllccrJCr chamber for advice hath fupplied in a 
great meafure thefe difficulries. n 

• rut. M. +0. E. 3' 1'.ti" 39. 
C HAP. 
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co!':cnaN I!'fO TIJ& ~IMOVAL or lBCOIlJ). lN1'O 'AILIAMllCT 

lIEFO{!.g JUDGMENT flY THB Kazo', WRIT OR COMMAND or 

THE LORDS, A1O> ANl'JCIPA'nON OF JUDGltENTS llY TIIE~I 

IN )NFERIOR COVill' S. 

I T is regularly [me, that anciently the lords in p:uli:lment did (omC'. 
times upon complwlt of delays of proceeding in judgment ill rh,c 

ordin1uy courts of juftice, either by reaCon of difficulty or [ollle adler 
marter, indorfe petitions with advice and remembrance: to t;he [UOOl'. 

dinate judges to give ::t.ll ·due ex.pedition to buGncffes fo depending_ 
Yea and many times before the futute of I. E. 3. rt1}. S. fometimcs 
by order of the lords, fometimes by the king's writ under the grc:H' 
or privy feal, upon petitions in parUament, (ceord, were removed 
our of the couru below into parlinment before judgment, which 

" wt:l'e for the mon part reOllnded again widlout any thing done l.hrre~ 

upon. I1d. PaJcb. 33. E. 3. B. R . rot. 5. Vaotqrt's cafe, 7'. 3 t. £ . r. 
B. R. rOI.34. Momford's cafe, ami diven40thers in thofe elder 
rimes. But thefe mandates tending to the delay of juilicc were 
afterwards difufed, efpt:ciaUy by reafon of the (btutc of .1. E. 3· (Ilp. 8 .. 

• 
BU1' it \\'.:1.9 neither ufual nor regular fo~ them, at any time before 

• jL1dgment gi-..en in the COUrtS below, to ((move the records before 
tbelllfe1vc:s or hefore the council to direCl what judgment £hould be 
Wven in the courtS beJo,t', and [0 ptT fo/ftUlI anticipate the dcJiberar 
tion and refolution of the ordinary ~ounsJ unlefs jn two cafes :-
1. "vben it W3!I delired by th!' courts bclow fOf their own fatisf:tftit,n 
in 'tafes of w~bt or difficulty, as in rhe precedent Ch:tpter :-0. 
2. in the ordinary cOllrfe of an aid-prayer of the king in the courts 

below) or in iJTuing a Wflt of 'tg~ ;,,({)1t!ulfo where the king's imaeft 
0..' was 
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was concemed.--such anticipations as there, as they iOucd OUt of 
chancery ordinarily, fo fomccimes in cafes of weight. it Wa! done by 
the king'! mandate or the command of the lords in ~rliament. B~t. 

this being but in naNre of an ordinary procefs, I {ball not furth 
enlarge upon it. 

AND that the anticipation of judgments in this m:Ulllcr by the lords 
was neimer ufual nor regular, vide rot. parI. 8. E. 2. m.18. Upon 
the petition of Thomas Hobledon, praying that a record depending 
by writ of error in the king'! bench might be removed in plenul# 
ftar/jam~lIfllm, bec:1ufe it had been long delayed; the an[\vcr ",as, 
Sequ(J/ur pliJcitum C()1'am rege 9//01l/911( rt<lJf)Clltum 'Uti affirmatum fUlfil, 

with a monition only to the judges to proceed to judgment '11m ttl 
u/eri/4ft 9ud jieri J>qtt}J jtClmiJum Ifl,m Cf cOItflltludinem regni. And to 
tbe very like effetl: a like anfwer is given upon the like peLition, 

bUl/deJJ. pttitiG~ 8. E. 3. It. 1+ 

FOR it is an unreafonable thing upon the halDners of 3. fuitor to 

deny the ordinary COutU of juftit:c their due time of deliber3cion, or 

to fuppofe before-hand that tbey will not do what is agreeable (0 law 
in c;wfcs depending before them. 

YET I do confefs, that fometimes (he impormoiry of petitioners 
to the lords have put them upon fuch anticipation, but rarely with 

any [uccers, but delay and inconvenience to [uitors. 

AND this autidpation wu fometimes by writ under the great or 
privy feal, fomeumes by order of me lords. 

BlIT by the natute of I. E. 3- CIlp. 8. whereby it is enUted, that 
not",itbftanding commands under the grxat or privy {cal the juftices 
proceed to do ri&ht in their courts, the commands of this narure grew 

~. 




