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3. THAT thcdec:ﬁveg:ower b‘r.‘thn o lebtng'to :
wclllﬂthe;udguus mthofe'l'o'iﬁs and they ‘had &' /
not only of advice, but alfo oE{uﬂ'nge.- A
* wifdom ofpnrhammum s.l!.agm ; to be mllchg

by the judges and thofe that arc m‘.m.lhe M& e
when matters of chat kind were in dcbaw. Merik iR ,g,:,
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CONCERNING THE JURISDICTION OF THE LORDS HOUSE 1IN
CAUSES IN THE SECOND INSTANCE, VIZ. AFTER JUDGMENT
GIVEN IN THE ORDINARY COURTS, VIZ., WRITS OF ERROR

i } L B!

AND APPEALS.

NOW come to what I principally aimed at in this whole dif-
courfe, viz. concerning the jurifdi¢tion of the lords houfe in

cafes of the fecond inftance by writs or petitions of error-and appeals
after judgment.

Axp this will concern two forts of fuits or proceedings in the ordi-
nary courts, viz.—F1rsrt, upon judgments given in courts of law,
where the ordipary remedy is by writ or petition in nature of a writ

of error :—SEcoxDLY, upon decrees in courts of equity, namely, in -

the chancery,

I suaLyL firlt difpatch the former of thefe, and conclude with the
bufinefs of appeals from decrees in equity. :

Ix *the full examination of the former of thefe, namely, writs
or pctitions'of error, 1 fhall, as near as I can, hold this method. |

1. Out of what courts, rccordn or Judgmcrﬁs are or may be
removed into the psrhnment for ervor.
N o
2. Into what cmﬁ@ are or may be removed, viz. whcthcr
.i:;torthe ﬁ‘lll parhament,& dy:ne to be determined, or into the lords
oule, s,

R 3 Waati



B'r what method the {'amc is to be done, whether by petition
or wm.

5. "How and’ when and in what manner the record is to be brought
into parliament, and the errors are to be affigned.
B A
6. WraT procefs is to be made againft the defendant in fuch
writ or petition of error, and where and how to be returnable.

7. How and by whom the judgment of affirmation or reverfal is
to be given, whether by the lords and commons, or whether by all
the lords, or whether only by fome, and by what advice and order

they are to proceed.

8. How the judgment of affirmation or reverfal is to be executed.

9. WaaT is the effect of a prorogation ‘o-xl‘-.al.:ljournment of the
parliament before the final Judgmcnt of affirmation or reverfal be
glvm

10. AFTER thls I fhall conﬁder of sppeals touching decrees in
courts of equity.
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OUT OF WHAT COURTS RECO¥DS MAY BE REMOVED FOR ERROL,
AND WHEN.

L]

EGULARLY when a judgment is given in fuch a court, as

hath no court immediately fuperior to it, where its errors in
Judgment may according to the common law of the land be examined,
but the parliament, there a writ or bill of error lies in parliament.
But if by the conftitution of the common law, it ‘have another fupe-
rior court, wherein its €rrors may be examined, it is not to go per
Jaltum into parliament by writ or peticion of error, Particular in-
ftances will make the learning hereof more plain, :

1. As to the parliament itfelf, if a judgment be given (fuppofe of
attainder or of reverfal or affirmance of a judgment) by full parlia-
ment, viz. by the affent of the King and both houfes of pariament,
this indeed ‘may be reverfed in pleno parliamento; but cannot be
reverfed or proceeded upon by way of error in the lords houfe
alone. : ;

Tiers was the cafe of Richard Arundell, ror. parl. 4. E. 3. m. 13
who petitioned the king and his council in parliament (which was
plainly the mpper houfe of parliament) for the reverfal of the judg-
ment of attainder given againft his father ; but cou}d not be admitted,
becaufe the judgment agaihﬁ'his father feuft affire en pariement.

Bur if a Judgmcnt of m:;mnder or affirmation or rcvcrfal be gn-cn

in the lords honule mp’hdmtncm, a’ writ of petition of error lizs at

“another i'efﬁpu in the finte lords houfe to reverfe their own judg-
ment ; and pofiibly it may be done even the fame feflion. Many

R 2 _ inftances



wloflsmry‘md;o&m for wlm:h fee ror.

2. H.s.p :.'#,,rg.. p 2. u.,h. \ 3.H 5 p 1 n.:s 9. H 5
A1g.

) (s

2. Ir a judgment be gi'\'fcn in the king’s bench in Ircland, it is
uue a writ of errot lies into the king’s bench of England or in the

v&#&e M 5 101 -

: Parﬁameng of Ireland ; and if the judgment be afirmed or revesfed

in the pari?ﬂn’:cnt of Ireland, no writ of error lies in the king's bench.

of England upon fuch affirmance or reverfal in the parliament there,
buba writ ot error lies in the parliament here upon fuch judgment
gwm in the lord; houfe of parliament in Ineiand Rot, parf 8. H. 6.

#..70 uhe-cafe of the prior of La.nthony.. ;

3. Ira Judgtm_!nt be given in the chancery of England upon a fiire-
' facias, upon a recognizance, or in cafe of a fuit by privilege, error
lies in the king’s bench ; and therefore a writ of error lies not in the
lords houfe in parliament, for then it would proceed per faltum. - Vid.
Dy. 318, 18. E. 3. 25. Errar 71.

Bur if an erroneous judgment be given in a partition, or in a
~ traverfe or monfirans de dyoit or petition of right, a writ of error lies
immediately into paliament ; becaufe thefe are in truth placita coram
confilio regis, whercunto the Ju{hces of both benches are o be called

and to give their opinions; and it is not reafonable for them to be - |

judges in the writ of error, where they are in effe@t judges in the firft
inftance. An& thus 1 knew it ruled in the cafe of a judgment given

in chancery for the king againft Squibb upon an aid-pryer and rege
inbonfulto about 20.Car. 2. And with this agree in cafes of like

nature 42. Al . . and rot, parl, 2. H. 4. n. 37, 38 .39 in Baffet’s. -

cafe in cafe of a livery. ‘ T
e S Ir
) .



o

ber; yet hc hnr.h dc&;on io bnng 1t m
if he once make his eletion to bring it in ri:e

it feems he has concluded himfelf, and fhall not wme x‘t.a.nd brmg ac g

writ of error in-parliament, but at beft, if he do. Jt,uu fhall be no
ﬁr_pe; fedeas, g »

Ir a judgment be gn'en in the king’s bench in Ircla\nd in an wjec-i .

tione ﬁrm for the complama.nt, and that judgment is affirmed in the
king’s bench of England or reverfed, a writ of error lies in the lords
houfe in parliament upon that judgment given in the king’s bench

here. And note, that a mandate fhall ifite out of chancery by writ +

by command of the lords in parliament unto the chief juftice of Ire-
Jand to iffue a writ in-nature of a feire facias againft the defendants

|

ad audiendos errores in the parliament of England directed to the -

theriff of the county in Ireland where the land lies. And thus it was ,
done in the parliament of 18. Jac. per ordinationem 25. Maii 1621.

in Stafford’s. cafe.

TR judgrﬁent givch in the exchequer is not reverfible by error

in the king’s bench ; but was antiently done ‘either * by the king's
{pecial commiffion rot. parl. 21. E. 3. n. 26. et yot. parl. zz2. E. g.

4 250 -

b
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But yet g writ of error did lie in parliament in fuch cafes, as it |

feems § for the commiffions were but in nature, of acts of favour.

Vide accordingly H. z-,g_..g. “coram rege rot. 96, an the cafe of the

men of Lementon, where upon fuch a writ of error in parliament
, ., 4 = 1 B ™

« The word cither isin the original. But ualefs this was by miftake, which is pro-

.=' bable, the fenfe is Anperfe&, and there muft have been anomifiion; for in the following "

pmafthctﬁmefenmee,o:ﬂymmodcofmerﬁng erjors of the exchequer is

the

e
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_ 37.* E 3. tha.t gwes powcr o0 th c’ha‘nce!lnr aind treafirer to cxa-
- tnine and reform errors in jndgmént in ﬁwmrm, a writ of error may

liein parlumeﬂt, as'well as in the inftance above given touching the
: kmg s bench. 'ngr: mn:gn, for T'have not known it done.

5. Ira Judgment of aﬁirmatlon or reverfal be given before the
commiffioners in a writ of error out of the huftings of London in an
aftion, it hath bcen ruled, that a writof error lies upon fuch a _]udcr-
ment in par'lmment And accordmgly it was done in a judgment of
_ wverfa.l by fuch commlﬁ' oners in an-altion of wafte by Coke againft
 Forth; aqd the judgment of reverfal fo given was affirmed in the
*lords houfe;, ‘and the tenor of the record removed by certiorari into
chancery, and thence fent by minimus into the king’s bench, upon
whlch a feire facias there iffued, and exccution thereupon awarded
about 20. Car. 2.

R Ir a Judgment be givenbefore juftices of affife, oyer and ter-
miner, or in eyre, or in the court of common bench, no writ of -error
lies immediately from thcnec into_parliament, till the judgment be
affirmed or reverfed in the king’s bench ; and then upon that _;uﬂg-
ment fo affirmed or reverfed, a writ of error i*ws in parliament : for
the writ of error muft not be brodght in Parhament per faltuw, but
after it hath paffed the ordmary way and metrod of examination in
~the king’s bench. Am{’uccordmgly it hath been ruled in parlia-
_ment.~ Rot. parl.,8. E.'2, 7 18, &’ 50+ E. 3. m 48, the bifhop of

7+ Winchefter lm‘m&:.

‘ | * It thould be 31.—F. H,

e
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CONCERNING THE COURT OF PARLIAMENT, WHEREIN RECORDS
WERE REMOVED EXAMINED AND DETERMINED BY WRITS OR.
PETITIONS OF nnaon. ‘ ', >
HAVE before fhewn the difference, between the p!mrm parkms-

tum. (confifling of the king and both houfes of parliament, and
fometimes applied to both houfes only) and the cwria parliamenti,
curia in parliamento coram nobis, and confilio noftro in parliamento, &c, ;,

which are oftentimes intended of the upper houfe of parliament, ax b

well as coram preclatis pracmba: et magnatibus in par fmm'o. 3
AccorpiNG to this (uﬁﬁbucion we (hall find, elpecially in antient

records, two kinds of courts (if I may fo call them). wherein errors

were examined,, viz. errors iz pleno parhamma, and errors examined
m:hclordshoufa :
ToUCHING examinations of errors # éu}lrﬁameﬁn, and the
decifion thereof by confent of both houfes, this I call an extraordi-
nary way ; becaufe of latter ages much difufed. The other I call
ordinfry ; becaufe it is that method of examining errors in parlia-
ment, that now is and for fome ages laft paft hath been moft if not.
altogether in ufe. % o _

- . . t
Touemuc thc fmmcr, there are many anncnt inftances, where,

upon pmnon of parties unduly attaint or their heirs, the recordg of

the atainders were hrought in plenum parhamm, and errors affigned

and _]udgmems ﬂuxp\lpon pwcrfed. :

3 :.,‘i' f CLA"," [
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1] ,'_ént* 5 E; g., fot thc rever-
it into par t, and errars
pﬁ*}rmm r;g?m proceres et

" mgna:eq ot totam famm)r*rrwm“iu garlran:enta, and his pofleflions

L:\.

-|E1

reftored. Thxs wgs in the par:hamentof 1 L 3

N

' Cravs, 3. E.3. }‘rzﬂ; t, . 33. ‘the like was, done in the fame

parhament byrflebng ﬁm’ls and comn‘lons far., thc reverfal of the
Atta.mder of ; ;thc‘b.tﬂzop of Hcrcford., s TR
‘I'ma lﬁﬂe qm donc for the bll'hop of Carlxﬂc, ~and ,for Roger
e, mthe pmltammt of 1. E. 3. upon tl‘g’l qke attamdcrs
s £
Yrr bbf@tve, Ehat in thefe :::ﬂ‘cs th: petmon, upon ’whlch thefc :
méards were cntered, is exhibited coram dommo rege procer ibas: et.mag-
us regui et 'confilio ipfivs. domini “regis ; ;.and the flile of the roll of
&8 record of reverfal is placita. coranf domirio repe et co;yﬁ'{po Jio in pree-
fm?rﬂ ipfius regw;prj&rum et magnatum in: parliomento ;- yet the judg-

mcm: - given as well by the can»mqal{y as thc l‘r:‘lug and -lordn.

*ln
- l

Moxwxunn earl of Man:h m conckmne{.L for" treai'on touching

'thc death of E. 2.y da;Judﬁﬂ:em of the Jords-in  parlisment
:Z B 3s Efmon his fon &

h_cu' peﬁ‘mans the king, that the record
‘his father's attainder fmmm ‘dewant vous et les peres de la

“derre, ghatthc errfrs, tﬁencin may ‘be examined and corrected and

) ngiu done. Rot.parl, 28, E %’ 335 par vertu'de. quel petition le roy
et

N fifk venery devart ‘h&f Let
?

duc. dé..{maﬁcr, prdl?es, conntes, |
barons, et peres de ,&dur{;{;@.zs nh%%&mm DES cﬁ'&‘uﬂs ET :ror'zs_'

i LES AUTRES cowuoﬂs, ﬁfﬁdﬂ"ﬂ‘ ety whléh%thgxemercd

He afligns errors, and ﬁr:nupally—m tbatlfb was ;,ucfgcd{o death.

w«uhom: beL?g arrzugncd of put to a,nf\\c;?.gtg‘{itr cey ene ému deﬂﬁfﬁra.

gl -k)n.

l
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Ju ﬁm, er agaﬂ*
the king's bmcil :

Ror parl. 2.8‘. E- 3. m (-3; gld\ll‘dﬂl‘?ﬂg .
to the king prays, quu‘ﬁnwtc made 1, E. g&,. ,.'

father's attainder foir { esamiiic W
 and that he bgrc&dredm pmfmnw

| . ﬁfmm‘u d:ﬁa&n, end
&ame ﬁ@ﬂaﬂaﬂ"p&f ‘nofire ﬁ!'gw mrd'm pf‘ﬁlﬁ ’,
; ?m \MS d’bunés u Ms N8|
€ _’*.ﬂmgm et wilt, ot quid foit fqhm-

- 10 bnng the record wit
_-'.
| whe the _;;,“. and qimdgm
(5 whtc;l_t;_ o wfuﬁtqﬁ& ‘the wfnélm
":‘;“ 15 (0 : "‘ﬂ— ?‘,, p I 3
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oaﬁfdfthcageandhurzmadn
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01'3311 m{tgﬁces o ﬂiﬁ‘wm'c in peﬁisons‘;pf error might be
given, as mt.:_pai' z!mEz 3. n.65. 25 E. 3, , 54 ‘for John Mu
travers ; ibidem n. 8.2 g. “pro comite Arundel, b= b f

YBA, and it fhould feem in fome cafes, though uhe pcnmons of
errors were to the king and lords, and the record theréupon removed
| into the lords houfe; yet the commons were called up, and the
Judgment of affirmance or reverfal and the award of cxecution there-
upon #n p!mo parliamento. Thus it {eems to be done in the cafe of
the prior of Mountegne againft Seymer, rot. parl. 17. R. 2. #. 20. ¢t
8. R. 2. #. 15. which T fhall mention more at large hereafter.

Axp thus far touching the severfal or affirmance of judgﬁfénts
-upﬁ;peﬁtions of error in pleno parliarrwnm.

SQMEWHAT I fhall add rouching reverfall and affirmance by writ
of ‘error in pleno parliamento, which were not in antient times {o ufual

~ as petitions of ‘that kind.

e
..."

'

Ture only precedcnt, that I find of this nature by writ, is that in
Raﬂxﬂ s Entriestitle ervor en parlement, which appears to bea writ of
crmrbrought as I take it in the parliament of 1. H. 7. upon a judg-
ment given in the k,l.ngs bench in the time of E. 4. The writ was
to remove the :econd coram nobis in parhamm, uty infpediis recordo et

r% pradictis, ngs, de confilio et aduifamento dominorum Jpiritualium et
tempordﬂm ¢7 COMMUNTTATIS in parliamento noftro pr.rd:&b exiflentium,
wlterius pro errou}ﬂo:omgmdo Seri facrms, quod de Jura et ﬁc:mdum o
!:gdn et conﬁ:ema’:ﬁem regni ,dnghe fuerit fdcteadxm. ! '

¥




that obtained in latier ages, mi ‘insl:» upéﬂ"'-f- a writ the
commons would have been interefled in the judgment, as wdﬁps m.'-l
the cafes of thepmcaed1ﬂg upon petition of error abovemenw
where the commons had alfo /4 concurrent voice, d;oug'h ﬂlﬁ hﬂi'
been long dlﬁlfed. ks

]




H u}' lntlgn\fhm there were pq,mm,.md poﬂibby
it %ﬁ hrcladiﬂ intereft rlwcmﬂmmsinpomt
i difafient to- the Jndgl:nent yetel
A ngs are td i’oted -¥1£'Th§1 even m?h& mmentei’c
_ o .ife".l’xave’ iny hemonirls of rc:o;d“"as :hq nmes of
Ei1i Eige and R 3 the petitions and writs of errormthe houfe of
_ lords were more fre!;um and more frcquently thérc dctcrmlged than
t#Mn pd'i‘bam‘!xrs —~2; That from the begmm "of Richard the -
¥ _“___j_,.s't;mé downw mﬁ‘:ﬁ*ﬂu&day there are very, W J.any pﬁmdns"
i o orw'ms of error brought before both houfes m":d&miﬁncd by them,
bueonly mﬂ¥ houfe of lords, except ?ﬁat one inftance mRnﬁhll 5
ies 'abov;mgnuoned &*h!&h mvenheicf' is encountered by ‘the
n 43 i.,}:ll 7 19 Knd t]ns efpeuﬁfaﬁﬁ'the
: e houfe

S

et _ﬂﬂ' al romuﬂe.r,
'&:; _;adgmmm pur

] t .'sm‘qﬁamaprn
s pa ,&'ﬂ&nb efque a‘cﬂ‘ﬁw:{hrr par...
ca»made des,  communes font. wuicam o

| &Mms, aﬁ ?Wi .. e




L& IR b e "'
“Axp now I fhall pmectﬂ to Ihew:he
the houfe of lm'ds in cafes of ma; or pe
hiftory thcreof in. ﬁzcccﬂion Of ag.es. R
Writs or petitions of error or falfc Judgment m’; oF a hlgher
nature than other kinds of “cn il ﬁnts ~They are 9:@6 ng@nuu :
to the k:hg’n {petial cogmzance And therefore by d*ﬂ:a.mte of
Mailbredg cap. 20. rmllus excepto domino yege t.mar plum in cdr:d
fud de falfo judicio in a:m‘ !é;um‘fm Juorum, guia. lf&guﬁ%ﬁ Lyﬂm %
jj:ecmhrer pertinent ad coaamm o d:gmmmn domml regu. AN

'y o ; =}-I
Am: hence it is, E_hat. even in the gneatc& ccmrts of ouhm _;u, il
rifdiction, the king’s bench or ;om;non pleas, thofe courts m
barely by virtue of their ordma.ry Jun{'dﬁhon}, w1thout the k@g‘i
writ under the great feal, hold plea to reverfe a Judgmb.nt given in
an inferior court of remfd no, nat {o- much w“apdgmem ma
court baron or bundred court, thoug!: no.courts gf rccard :

Aunthereafomarc the{'e two pnnmpauy. , b
- f q..

g % ;2 refpeét of the king, all Junfdlc?aon is med:at&ly or immet
diately derived from him ; and the courts of all kinds are his ocnptsi
. and have thet file (unlefs in counties palatine where. the W.“;
n that is durwed from the'cmwn), and con- B
. nts there given are vircually given by the king ; and
' ﬂmeﬁuwtt is. n& md'mb},c ro?mrc them exan;ma:t; but by the

ek w‘tw ha'mgm ms courfeto ' ;
in: courts=of J‘nﬁwcrhiﬂ“}_:f-_ n-
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of his councxl a.lfca. Sl P il

Bur the reafon h&lds morc et ﬁ%&}fi‘s o'f errors brou ht

m parhameut upon the('c accounts. = - A
:." " v o *f‘ _' '

L X THOUGH the. court of pa.rli;.ment be tfne lughcﬁ: court  of
juftice ; yetit is an extraordlnary court, and the pnmmvc and prm-
‘cipal end 15 to advlfe the kmg circa ardya regm. And therefore it is
not teaf'on to “take up thexr ume, in qagxters *oflefs moment and
where the common bufi nef's of the kmg d’ kingdom is not' fo
much cqncemad, thhout the king’s fpecial command; fuchas
writs and pqtrtxons of etror between party and party ' "

J "l.

MMW timcs fuchwms or petmom of ;;rmr woﬁ!d bc brought
in parhmiem in tnv:al c:;ufcs and: for dclay, and without any juft
caufe, whu:h is fit by all reafonable ways to be: avcnde

3 Tz procecdmgs m Parhmnent muft necc{fa.nly be very dila- «
“tory and expenfive, in rcfae& of the intervention of pubhc bufi-
nefs, and  their frequent adjournmcnt prorogations and diflolutions.

-

. And therefore it is not reafonable, that they fhould be ordinarily

‘profecuted in parliament, unlefs in cafes of great moment, and by
the more fpecial direction or command of thne kmg and fometimes

4. “Tue fmts ﬁ:r error. in parl:amcm are for the moft part upon
judgments gl,vd,n in the hlgh,eﬁ court of ordinary juftice, viz. the
kmg‘s b&"wh“ %érc't-ﬁfé procecdmg is coram ipfo rege, and the

' dﬁmﬂ‘m of ‘ciufes by Jﬂdﬁﬂs of great learning and experience.

And ﬂacrefore it is

, that Judgmcm, which are in

. ;oﬁ'e& gwm “more’ efpééia.ﬂy ﬁyﬁthe 'klng than.;n other: courts,

ORI S AN G el ihould
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AxD upon thefe reafans‘ thoughﬁ the ordmry‘ courts qf _)uﬂ:lce the .
writ of error is'breve de curfir, and granta.ble in chancery of courfe ;
yet to remove a record for error into. parliament, whether it be by _1 5
petition or writ, it is not to be’ granted without a petition the
king and a bill figned to ‘that effe®, as fhall be fhewn ; ; for
fuch petitions to the klng were to be preliminary before m}r fuch
writ or removal of {4 record into parliament, to the end t.hat the
king might advife ‘with his council,—whether the writ of error
lies or not; or if it hgs, wh\:th_cr it muft be according to the na-
ture of the caufe in pleno parliamento, or in the lords houle; whe- '. ]

o ther the cafe be of that moment or weight as to be brought into par-
liament ; and whether there be p‘tobablg caufc of crmr, or it be only

for delay. « _!. J s 6 e
e At

Tuese and the like were the reafons why always parli?a(méﬁeary
, petitions were made to the king, and fometimes to the king and his 3t
" council, and fometimes to the king and nobles, before any rccq'd.
was to*be remoyed in parliament for error, or fo much as a writ of -
crrot iffued for that purpofle, as fhall be fhewed more at large.

Tu1s being therefore premi{'cd we are to know, titt there arc and .%
have been two methods of removing records mto parliament, or mxo.
o the lords houfg in parliament, by way of error. A

< 1. By petition to thp king, or to the king and his-council. m«par—
o liament, or to the king and_ lords in parliament, fetting forth the

caufe.of compiamt; and, praying that the record may be removed
into pkw;parzmqgum, o into the lords houfe in parliament, to
examine thaen'o:s,,md donghtwthc paty. Andr.hcmgﬁdn :EH
i 15 "t- __; o _ - -,lhﬂt
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C 1 A P XXV ?
CONCERNING THE ANCIENT FORMS OF PETITIONS FOR REMOVAL
OF RECORDS INTO PARLIAMENT FOR LERROR.

s
’I‘HE petitions for examining of errors in parliament, or in the

Jords houfe in parliament, were in the moft ancient times only

R the king, or to the king and his council, or to the king and his
' council in parliament. ' And thus it was conftandy ufed till fome
time after the beginning of the reign of R. 2. Bur after that time,

rhougﬁ -gh,ait:’form was, fometimes ufed ; yer commonly. the flile of

- peritions of error was al roy ¢t al nobles, or nobles [eigneurs en parlement ;

' as 7ot. parl. 16. R. 2. n. 18. in the cale of Shepey ; ibid. n. 19. in the
. cafe of Baffel ;. 1. H. 4. » 19, in the cafe of Hexyy 2. H, 4. 7. 37.
“in the cafe of Holt; ibid. 1. 39. in the cafe of Baflett ; rot. parl.6. H.4.
e 61, inthe cafe of Dcyncoun 1. H. 5 n. 19. in the cafe of Gun-
fh wardby ;3 ﬁ' 5. 19. in the cafe of Colerman ; and 8. H 6.

7. 70. in the cafe of the prior of Lanthony.

| o

Now touching, the matter of fuch pcnuons, it wa.s for the: re-
“moval of the recoid, to the cnd that the errors may be examined.
And thefe penuons, as in reference to the removal of the record,

*were of four Kinds. -"'Ih‘Tg remove the record in pa-liament, to
:hc cﬁd the errors may be_ examined in pleio parliamento. . Such -
o ‘were thofe, which Ihavgm 'hrge declared ﬁpra. Cn.u' X.k ap.gl
thcrefmc 1 (hall fay no more thereof here,—II. Such aswcrq«t&
mme thc record coram rege et c@{g@, or coram regud ragﬁ?m- fi par-
o "‘ »Iamm.‘a.—lil Such as were to remove. the rcc&tf corlm pm.’auf‘
mgna!bm et p: oceribus in parlfmxm.—l\ Sjl:h, as wcre to- remove -
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appoiated by :kan}g,a&;; 3

\e - 4

I1#, As to Lhc {econd of thefe, viz. to rcturn the record rorx‘d
wobis ¢t confilio, which fometimes is fo in the pcuuon, fnmc@”%
the indorfement of the pctxtlon, and moft ordmarll} in the feire faci
ad audiendum erroves ; it is to be obferved, as 1 have bcfore nated‘
the confilium ordinarium had no power or juri(diftion to e;ami‘ﬁe
errors and reveife judgments, unlels chey were embodicd in the par-
liament : guod vide 39. E. 3. 14.—But when the parliament was fit-
ting, the confilium ordinarivm was concerned.in. petitions of error:

»  but how far we fhall fee hereafter.—~And thus muft thefe rccordsof
reverfals coram rege et confilio be neceffarily mtendcd not of re¢
fals by the king's ordinarium confilium, out of parliament, but ﬁy. :
the king and his council in parliament.  Rot. parl. 18, E. 1. Ryley
p. 57. the petmon of error by the abbot of Wefltminfler 5 ikid. p. 62..

+ upon the petition of Peter Mantar ; ibid. 144. upon the fuit before .
the auditores querelarum in Scotland ; ibid. 168, 172. of a Judgment
before juftices itinerant : though I muft confels, fometimes coram
reve et confilio is intcndcd'in the king's bench in thofe ancient ymes.
Ryley 174. 183. in thc cafc of error upon an outlawry a.gmnﬁ.
Stutevill.. i » R s

L] ; . 4 .
g Tae ancient t’ormwf \vms and pcunons of error and ﬁ'rreﬁ:cu.r
+ thereupon %ranted rug many times thus, viz. to,have the record o
Jfo appear coram et confilio in pzkr.'mmm:g? *ut infpetis, &e. Z; o
© advifamento confi Vi woftri ﬁm Sfaciamusy® quod & jhrc et fecundion mnﬁm
' om regni moftri Atg!m Jowerit f#wadm: This was the anglquifi
%lﬁm of error in the ‘parliament ; which continued in ufe moft %

till & ﬂm b&gmnm of R. 2., ]

"‘glwqg( ri bqﬁ_‘ e g . Be¥ ..u_
‘%emﬁrmnﬁngﬁcmw.b glmbeforc,pagesgsa——rﬂ .
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1. Tuar writs of e crror d:d not he cm ?a.gff:d unlefs it were in
parhamcnt, as T have obferved upon :l{,;bmk of 39..,E 3. 14
E,“ ’ w J' P}J
2. Tuat by this writ og,fqrm of removing of records coram conjfilio

L pbrlx‘kmex:o the records. wq.‘c to be removed into the upper houle of
parlxame.nt. :

3. Tuar by this writ and forti‘:“ﬁf removing of records and to

procecd de. adv.:}bmnm confili it {eems to me, t]nat in ancient times,

as of E. 1. E.2. and the beginning of E. 3. the confilium legale,

viz. chancellor; juftices, &c. were mot barely afliftants, but had a
voice of fuffrage as well as of advice in the affirming or reverfing of
judgments, &c. though in procefs of time the grandeur of the

lords got in effeét the whole jurifdiction from the ran‘tﬂ:m ardmar:m,

and left them only as aﬁ'lﬁants and advifers, which feems thus to

ohmn about the b:gmmng of R. 2.

4 Tn.l'r ye'r even in thefe ancient times the confilium ordinarium
was not only that which was mtendcd by the words de adw.;/' wmento_
conffii moftri, but it alfo included the lords in parliament ; for the
words confilium yofirum in parliamento moft ordinarily ‘intended the
whole upper houfe of parliament in writs of erTory | and moftscom=

monly in other _]u&féul ploccedmgs in parliament. "
- h S

5 Tuar M@.cu by thc power and grandeur of the lo;ﬂs they ob-
' tained as it wuﬂﬂ;e whole Jlﬁ'lfd!fhﬂn, and the myﬂbam ordinarium
. bcca.mc but ig mature’ of afiiftants, &c, the words coram confilio and |
j it e a:.'.n!]'menm confilii with the addition of thofe words in parliamento

“were ap?f'cablc ana wfually agp‘kqd to the lgo_!ﬂs in plﬂm!ﬁ. " -
o . i %, ww-i

- S u. .-.4‘
J_- - ‘f 2 ;_-. =
o g T

ne to mﬂe good thefe cnllé&noni; g




the a.rchbﬁopﬁ is, pirop: ﬁ@'-l‘gem baroies _M- ;
<ciarios et omnes '@}c_émluo domm rgf: mmmr ordinatiun Q@}
" —And the lik m 1:65». in the cafe of the prior of Bcrmondfcy,
et fuper boc in can o babito trallatu, €c. Here the lords, as
well as the _;uf’aces, and t&cfc as woll as t’anc, come undcr:thc name
or ftiles of confilium regis. i i 4% |

~o el
AGaiN, rot. parl. 1. R. 2. m .29, & 2. R 2. jw'f.z n '1-9,&&01 :
the petition of error hy the carl « ‘of Salifbury againft Mortimer is, thgr.
the king would command the record to be brought devant vous et votre' "
tres fage councell en ce prefent parlement, and procefs %am[t Mommcr
10 hear the errors.  Thereupon it is commanded par Jes prelats et Jeig=
neurs peres de parlement to Cavcndtﬂl the chief jultice to brmg the
record, which was accordingly brought into the lords houfe ; and
after errors affigned a fiire facias iffued againft Mortimer to appear
in the next parliament ad audicndum errares, which recites the f;‘pu-
tion, et quod nos, fupplicationi preedidti soauu'f annuenltes, rmmﬁm" el
proceffim predictos tam coram nobis quam prelatis et magnatibus in'diddo ,
parliamento venmre fecimes; and it is thereby commanded to thc fhe-
riff of Salop to fummon dcfendant, “quod fit in prﬁwa parlianientoy
whrmqae tunc fuerit, auditurus recordum et procgﬂ'm,ﬁ ulterivs faguras
et recepturus quod tunc ibidem confiderari contingeret, &'c. Hcrc coram 1
rege gt confilio in parliamento in one part of the n::.'?rd is coram wﬁ;.f <
prelatis et magnatibus in another part of the record : and yet alt th;s 3
tranfacted ip thcimds'hwfe and by thc lords in pa.rhamcnt "' e oy
A A 1 |1 !
“UAND Llp:rs cmyfzmu Mrbamm uqsph to m Swdu in
- ~parliamgnt and to their Juraﬁizchom So as ta the Zogdhqum ngﬂra* .
“in parliame __"'hncl curia nq,é’m g eg&, thofl‘@:

%
i
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§ S cipiendum quod curia noftra parliamenti copfideraverit.  And in the

the fﬂ"f fﬂcm i, m’ﬁ ﬁ“ﬁm- nobis in pa
dum & recipiendum quod curia Wa Wm&&-—-‘ﬂoﬁ. parl..17. R. 2.

13,8 140 1. H. 5 gurg. 3,1-!.5 . 19, it 18, ad faciendum et re-

L

chiﬂ;er 17. the foire facias 1s, quid fit coram nobis et confi'io noflio
#a parliamento, &3c. et _ulterius ad faciendum et vecipitndum quod curia
noftra parliamenti .confideraverit.  In all thefe and infinité more
it appears, that procefs in and upon writs or petitions of error
coram nobis in parliamento; ov coram nobis ¢t confilio in parliamento, or
facere quod ‘tunc et ibidem contigerit oxdinariy or quod cuvia rafl-a confi-
afn'avc;}'ii-, or quod curia nofira parliamenti- confidéraverit, or quod &e
advifamento confilii noflyi in paxliamento ordinari contigerit, are but fo
many expreffions of the lords in parliament or lords houfe in parlia-
ment in cafe of procefs upon writs or petitions of errcr.

Axp thus far touching writs or petitions to remove records accord-.
ing to the ancient form, which was fometimes coram wobis in parlia-

mento, fometimes coram nobis et confilio in parliamento, and fometimes.

i curiam parliamentiy &Sc. X

1o

I, Tar next form was more explicit, viz. to remove records

o coram nobis _prtlaw et proceribus in parliamento, and_fometimes coram

nobis in M!mmmm, but to proceed de advifamento prelatorum magnatum

ot procerum in parliamento, exprefly limiting it to the lords in parlia-
mgnt“ and though it were fometimes the form in the time of R, 2.

.»yct after the begifining of H. 4. it became the ufual f'ule exprefly m- -
'f—"' menuon l.hc préhtss and lords,,

Axp this, it {bcmsz .obtained upon twa rea!'ods.-—:. Becaﬁfe the

lords were intent as n'g,uqh as poffible to. emﬁqge ﬂlc, «commons from
a concurrent judicature in fuch cafes, ““which pdﬁbly was not fo
wcll obviated by the gencral words of parliamentum or mm

s




petition or procefs camm .pl'elam prom‘r@m‘st awgmuéxs in par.’mmm,, $12

than by the words coram uobis et confilio in parliamento, which pOﬂH:ly e
by a liferal conftrution might intitle the caqﬁhm w‘d:mrxmto a volct.r
in judicature. > e

- '*1“ :'r—’ :

- Tauz inflances of thefe yarhﬁns and various forms in peuuom. :
writs, and procefs upon“:m'q;-,rw'll be given hereafter in the {'em:ml :

kings reigns. 45 e

1V. Tue next Kind of forms in procefs upon errors in parliament
was, where, although the records were removed into the lords houfe
By writs or bills of error, yet the difcuffion of the errors was com-
‘mitted by the king toa fele&t number, fometimes of lords and judges,
o fometimnes of judges only. But of this more at large in its proper
place hereafter. -




| CONCERNING REMOVAL OF RECORDS INTO THE LORDS HOUSE
BY WRIT OF ERROR..

L}

1N the former Chapter I hate gwcn an account, that there are two
ways of removing of a record into the parliament for error, viz.—
by petition, which was the more antient and more. ufual in antient
times j—or by writ, which hath been the common courfe of latter
eges to bring ot rcmou a rccord for error into the lords houfe in.
pzu‘hamcnr ’

Ev Y
a1 g

I rcfpc& to the latter, 1 fhall confider thefe thmg.'r—x. How the.
ufval form of the writ runs. 2. How it is to be obtained.. 3. ‘When.
it is to bc ﬁwd and how made returnable..

1. As to the form of the writ, it ufually runs thus. Rex capitali’,

ey Jufliciario, &c. quia in recordo et procefJu et redditione judicii loguele, &,
ad grave damnum pradicti 1. 8. ficut ex quereld fud accepimus, nos, erro-
remy fi quis fucrity debito modo corrigi, et partibus preditis celerem Jufti-
tiam in bdc parig fieri, volentes, wobis preecipimus, quod, fi judicium inde
redditum fit, tunc recordum et proceflum preditla, cum omnibus ea langen-
tibus, wobis in prafens parliamentum (if the pa.thamcnt be fitting) or

: nobis_in parliameytum nofirum _apud Weﬂmmﬁmum diey &o. proximé |
1¢aeudmu (if the parliament be not fitting but only fummoned or
undl:r prorag&n@n) Jub Jfigillo moftro diftinté et aperté Jine dilatione
wiittatis, et hoc breve 3. ut, infpectis recordo et proceffic preediftis, wlterius
mde de ﬂ_ﬁ}n tfu dominorum [piritualium et temparalmm in. codem park&mnto

- exiflentium pro errore illo corrigendo ﬁm Jaciemus, qlmddc Jure et * fecun-
dim_ legem et mnfuemdmm ﬂgm Jloﬁ's .dqlu fuerit ﬁa‘mdml
Tefte, &c.
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noflri in parhmm,

exprefsly limits it, itz guod fie downinorun
L lium fixi faciamus, 8&c." When thet.l}‘lteﬁ.ﬁo
5 _-whom, cannot eafily be fmn:fﬁ Il the a
b of 'et;ar, many whcnmf were lon;ﬁ;&" br nuﬂa:d.

,g'r.

N £ ]
e 2. As to :he uiquner of its obtaining, it is true, a wiit of

ibﬂnrlmnent is 3:m‘de cmyi; as to fome ptrrpafes, and themfd,e t;
made by the curfitor but yet for the reafons given in Citar. 0"

* it ought not o p the feal without a peuuon or bill to lhckn!t'.
that bill igned by hﬁﬂ I And the writ itlelf was mltlcntl]f, and

|
|
|
|
|
@lloug}lt to be. per. regem, or per warraitum. domini regis; and thll i
Fe
|
l
i
|

- appears expre{'slybythebbo,lu of'22. E. 3. 3. 1. Higl 19.°F
dew's'cafe; and Dy. 375. and by the conftant indorfement of th"ﬁ"
m, viz. per regem.

Cl’

 Ans thu courfe anncntly obtained till the long parhamcnt ; where,
by tealon qf the king’s abfence, he that then excrtifed the oﬂit;o oﬁ
¢+ attorney gmeral.dtd grant his warrant to the curfitor for the” 'h

? of,%m of crrer reﬁlmablc in parliament, and the wit was ind

Pper z,m? rantunm duoman domini regis gvmra.’::. And upon that : m v‘;*
rastifed finc the king's rcﬁoranqn, whwhllgu. T
reformed ¢ '% : Lot

3‘4&3'@ the umc of 1ﬁ'umg ity altﬂough out of pa.thamen; “ At
yca ough“,n paﬂmmcnt be mot fummoned, the king may upon a’
t a warrant forﬁwmofmor :q.ﬂnqaﬁ‘uml. Yetit feems
ﬁ'ot po zﬁgm ull a pa e it - e
écthig pobuin, as” it ou@fﬁm for the chief Jmm ;

ord. 4 *'?'»b.;sdcs it would be to no- pm'pofc' for if
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coxcznutﬁ 'rilt‘?.ﬁiﬁon r nuofnm mn RECORD
PARLIAM ‘;am'b -: mocaanms ramzvroﬂ. _'

. .‘t" e ,- —l"t- - ; . -”‘f

:. d“' " - i

I HAVE in the former Chapters laid down the warrant for femov-
ing of a record for error into tht lords houfe in pm*hamtm, sz*,-‘- |
ts»w.h,cr by - petition to the king, or to the king and his council, oro
il rhe“’img and the lords fitting the parliament, and the king’s. anfiver
"thém: ,bba.nt be done ; or by petition to the king for a writ of
wdt, @mhﬂl figned thereupon, and a writ iffued upon fuch bili

|

i E ,. IJ\‘
' -.' :

b SRS

.

. ~ Tuesk are in nature of commiffions from the king for the exami-
nation in parliament of errors in the king’s bench or chancery, or fuch

, -other courts, as are as it were immediately next below the lords houfe |

- * in parbament, or upon judgments given inthe houfe of lords id'elf.

.Bu'r hecanfc fuits of error m parliament are for the moft pan: upon
Jjudgments given in the | lm;g'sbcnch, and the method ufed in parm- i
‘ment upon fuch jud.gment!l doth in effect mutdtis mytandis fqmrewlﬁ'*h
- errom in parliament ‘out of other courts, 1 fhall keep myfelf pm;c:- 9
pally to_ fuch inflanceg as coneern  error upo.ﬂ Judgmcms gwen in . »
.I *. the k.mg'agea;h. F . .4 4 | {.' ;’:

: Ly ‘-i R P A : . . _"'.‘,"‘*'
A warrant for the examinatioh of the m&abeuwj‘j_‘ |
~ petition in the padi nt,-a.nd not by writ of error, the u@rﬁ
o qud guiden P,;:ﬁqukﬂdnandm! preceptum ¢ff L. C.. mpiuti Jgﬁ N’f’*
- rio; fometime wamm st w}afw.»m&bf Mortimer,

.r. -F. o




. &z;g:: pmﬂ@w fﬂ«,m the aghtd“y;ﬂrce to bring the record pmfenﬂy i
B i mtorp:trlmmcﬁt. '_‘3' BT i o 51 ‘“.‘ ‘i :

%:s bemg dom:,' iht:n the errm‘s are 1o be al‘ﬁgned ' nbcﬁgl;

‘many times antiently the errors were aﬁignzd in the petition, and 4

 Jeire facias thereupbnf granted, ‘But this was irregular; and - there- i

~ fore when in the parliament of &B. R.z. t;ht‘,te wnf a judgment gwcn
foﬁﬁi'e prior of Neﬂ@ort-Pagndl reverfed in parliament, the prior

b'hus'ht a petition of erfor again in-the lords houfe, and affigned for
ﬁfm!a ~that ;he Jeire facm iffued. before the record of the firlt judg- |

b2 ,n:;mt bri:uglx into parhﬁncht. Ro:.,qanr a.H4.a.43 and rot.

'_ And&cndxepmtymmphmngaﬁignedhumommmmg
1er po,n had a ﬁm facias to warn the defendant in the error

-‘f:twasforla.n& &e -fqurf_ 103085

";\I{tﬁ"w in the next parliament or next feffion of parliament ad
_ 5“_ wdiendum errores direfted to ‘the theriff d@tr«ammt}' whm nhe‘iand



n,x,5 iR the: prior of Moum.egnc s cafe ; and 16. R.o2, m 18

s cafe—2. Sometimes the chief juflice upon the pew.m
_& - 1% record, and the record thereof  was entered agam Qil

y-the clerk k of the p:u-lm.rmtnl:,P M;ﬂlm they mlgmm

;-_-Yf..n gy;ﬂ?aﬂ 28. E. 3. m 8. inthe cal'e ofMommcr.-gs But-"‘

TSR fy P o

w_ﬂ 4~ that courfe was fctth.d wlnch hath obtaindl ©

i Jdﬁbéw demmanded cither by petition of error or by writ of oﬁor
B w“brmg the m into parliament either indilaté or at a day nﬁ

v .h\: b:aught up"the roll ‘and a tanfcripe of the record, and left the
"* tranfeript and roll with the clerk of the parliament to be examined, -;
and then t.hzﬁmc day or fome fhort time after the rolls. thanfei,vc: i
;nto sr.hg mu].fwy And this hath obrained t 10  this
rlian ) Eﬂ Jac. when thc chief juftice of dm
T of &c lords houfe by commd!ion oa

' -5 *c;.
_ fdrm, when tflcparqhamw s .




. In this matter t;r(;ﬂuags a;‘:: i
$oid wntw—z The nmc of its mmm _ .
1, 'I'Hn form of thc wm af ﬁ:w fawu hath in fomc circ ¢os

&‘iﬂ'ered in feveral ages. Sometimes, quod fit coram. nobis m. zm.
| mento, &c. tali diz ad audiendum recordum et. zrocelfum et errores- pre=
d;&os, et ulterius fa&xru: et recepturys, gﬂad per legem terre cmyf"der‘sfam
fpmt in bdc parte, rot. parl. 16. R.2. 2. 18, mShepey s cafe. Somge f
- times, ad fanmfum et recipiendum, grmd mrm parliamenti mnﬁdemwrir, |

;," u;}ﬂmn, 3 H. 5. n 19. Ca.tcmmues caﬁ'. *R@;Er. 17 q:roa’ curia
2 mﬁm Confideraverit in hdc paﬂz, m:.pabd. 8. R.2. n a5 in the
..‘g% prior omemgnes caﬁ:;"' g, _.‘_'mf’ef rmptvrm qxad tunc et ibidem |
Confiderari contigerit, rot. park ‘fz. R 2. par. 2. n. 19. 3—and ad fdmndm
" et recipiendum quod nos de qfe@gﬁt Memw [pmmzltmqt temporalium in,
-~ codem parhammto duxerimus .ordmmdnm, as in the modern fire facias ';
_ npon writs of error in latter ages. L : e

5@ ol A ‘toﬁ;e fg&e of the ﬁ' ire facias Jﬁ“ the return thereof, regu-

aily the fiire fasias ad mdmdm errores was rewurnable the next par-
Ham: "‘. m' the next fqﬁon arliament. &:t though the awail was
fuch, yet the writ was Wg at allaken ouwll the new parliament
Bk oned ; for ti)l tie fum:uons '(H'ued for the parliament or a cqﬁdq
da -vh by rofc _'on{ ;t‘bwuaﬁﬁccmn, whether or “E",‘E‘P‘

. 1ibe ,ﬁnrﬂyby:'heRr 1

‘ 8. R.'%.‘d.




Tnn“ordmary tuthm@f th(: frm ﬁma.r was ad prmmm parbmm«-
tum ; ’}"qﬂhmr feffions were thort and uncertain ; and if it fhould be
mlc at a day certain (as it mult) in the fame feffion, the feﬂ!@
m‘@hr end. before the return of the writ. Put in cafes where no
cm ﬁcﬁfiﬁm iffie, aswhere the king was party, the errors ‘\?e&

ﬁ‘mmnes e:istﬁ:'med the f.-une parhnment wherem the pmmq&
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& 3 ‘Bv:‘ in. the’%q-le king’s parliaments that antient courfe was altercd o
: fo: ﬂ:ey ma&twms of error returnable in prafens parliamentum, am?
ve notice by orders from day to day to the defendant. And this
ceuﬂ'éhdds now in ufc, the old way of fire facias returnable the nm
parﬁa;::fer;t beuag laid afide : yet without any law at all to warrant 1
for the record cannot be reverfed or affirmed without making if
‘defendant pasty by wnt, unlefs he appear gratis without a fiire f&;m,
and plead to the errors. _.1';}‘}‘.\13‘1,5 now the common courfe, anc r.hcé
% defendant com?nly,m:igon orders of the houfe without any:
Jiire fa agm, and pleads 0 S gratis ; which therefore bei

gc gratis. fupphcd the dcfé&af E tzgu]ar procefs, which y%, 1-1
mggmﬁ& upfon if hewn{,l- y . o il

e e R - o b
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hg'l

g' ' HE d&fénamts appearing gram or by procc{'s, ‘and [ﬂeadmwﬁp 3
5 "i ~the errors in nullo erratum, the next thmgtonﬁdcmbléﬁs,
N >

BF‘% Wh(?m thc Jlidgment m glven. ." Byt ' ."_ 11’3 ot RO s e
-'u“ ‘ﬁ"w "”!‘08 a writ of crror-—c:ther thc whdlc Qetermmanon df' the

ﬂ‘ﬁmds wpon the ‘matter, as it appears upon Eﬂrccord :—or there.

?i‘u -a matter of fact to be firft f tled before the errors upon
55.':.1*‘1 &emrd can be examined or determined. which - commonly is in
" 5% mo ‘kinds or cafes ; 1. where the—em flign ﬁ an error in fat,

P a.snonage coverture, &c. 2, where a 'of fact is pleaded in
53 ~ bar or abatement of fuch writ. of error, or a matter triable by the
-;& " country arifeth upon fuch a plea; as where a releafc is pleaded and
. »dnmed or a fine is mmdadandmmw%i&w;am ey
I sHALL begin with this latter confideration ; namely, \;hqpet
attér Gf fa& is aﬁigncd for errer or arifes upon pleading.

&.k:i';g A '\‘_-Jn L 3 2k 48 Iu»l‘.--
BTA k'xuwr.a knew an'éﬁ'm‘ in fact aﬂignedup:on a writ of en;at_ inEar
?Mm nelther mdccd is it needful i fhouhi for the km@’s bench,
d#ﬁﬁal court «out of which records: are ‘removed¢by writs &fr‘,.
ug@:pt‘o.paﬂ;ment, may reverfe t];e,m own _mdgments before lhcg.l**‘-;'
: T ermrsi}: “"hﬁd {o ehere Ace \,_-ﬁ‘wrlt ofaeﬂ-or mpaﬁ‘a,amh
W upon fich Seafion ’*“’W"‘*: g

R~ "'t- St ek % Aok

‘Buor ﬁippofe, that & w&«-n&eﬂﬂr&' t P




n iffue. in :
tried, tﬂgsbmchﬁnﬂijr.
the. chmcery. }'etpoﬂibly

e iﬁi"

in the 1ondsmfe.¢ nd alth po&ibly, heia :hemxupm
- errorin fadk is found for the plmnnﬂ‘m#efcndmt, or for the defenda
. upon a plea of releafe, there is no inconvenience, if the Jud.gm'_
e be given in the king’s bench ; yet if the iffuc upon the-rd# '

 found for the plaintiff, it feems neceflary the recy ild be rem
4 _.m:l becaufe the judgment cannot be reverfed n&witbﬁmdmg M"&a
 verdid, till the errors upon the record be examined, which is propen
. to he .d&m: only in parlizmeat.

e

F=
4

.

s refume the former conﬁdcmlon, where i wully

‘mﬁlermm affigned of record, how and in what

: ‘E“ "> :;’B'U"‘-m_': :

g mannermd bgwhomw'ihc Jjudgment given either of aﬁirmanoeﬂr




- to be gwcn and enﬂot{ea Wlﬁ!’ sill

conuniffionate the lords in- parlw.n‘icm, : .
buline(s is committed, to proceed in vm of 'thckmg smhomy
And fo the kmg is virtually confcntmg to the judgment.l; “them
‘given 3 which.i1s.1n law aseffeGual, as if he were actually | and

© . ioined in the judgment or prgnounced it himfelfin perfon wtrhcooafen:

of the lords, &c. and warrants the entry to be perdanlum )"cgem or
ex affenfu domini regis, as if ‘he were actually prefent.  How far the

king, after fuch removal of a record by his confent, rﬁf&ﬁﬁmﬂ :

. his affent or have a negative voice, 1 fhall not here examine. "L_’BLR it

feems to me, that he can no more deny the affirmar ever(s
fuch a judgment, than he can fufpend a Jndmnt eﬁ ﬂmmnce or
rever(al in the king’s bench by the ‘ordinary judges of that court,

 though the pleas be there held coram rege’s for he hath committed

7

v o

e were: Judices ordn?gm and lf' )

the ordinary jurifdiction in fuch cafes to his ordinary judges.

v -

i . IF a writ or petmon of error. be before both houfes of parha-
ment, as in the cafess of the earls of T.ancafter -and March and the

“‘ Amo‘p of Here?ord Jupra Cuar, XXTI. there both houfes of parl:a—-
_@:nhnt are to be confenters to the reyerfal or aﬂirmme, or nothing is
s eﬁe&edn, for by the kmgs cgnquﬁion both houfes aws made as it &

h houfes confent not, nothing can
A hhﬂlaorwntsof error, though

153 ahedont. But as fath been {
%’#’ u{eaﬁ;mmmes }\a.nd yc:.‘hm smelydmmm mues, ]:uwbeeq wy
Iohgﬂutof ufe. : e ¥

g :j-'f ‘!\‘a)m P2 _gr,?_

| ;




can#emém %
in their way 3 ﬁﬂ'thu&gh tﬂi‘fu oral Jords age ufially of a7
extraltion and generous educamn; and poffibly well acquainted
the methods of govermment; yet it is smpombie they fhould

* great fludy and experience to fit perfons theretnto. ‘And befides

o many of them are young and unacquainted with' bufinefs, efpcmlly A

Gf this nature ; many of them may be abfenr, and commit their
~_proxies to others. - So that certainly it is a great inconvenience, that

e eftates and:gh:rdh and the judgments of learned judges given

bt"‘?sﬂw
a,?hm-‘t

nd advice, fhould be fubjett to be fhaken,

by, it may be, one fingle content or not

" "™ content. Whne#zﬂhe"ﬂ&n&:on of men be, yet they are not born
‘with the . kmwkdgc of rhe mumc;pal laws of a kingdom, nor can

l
|

amentiy fometimes per qu-érn&“
y done at this day by mnjomf,
ling hath been 'lound.a;gru: e
-‘lords fpiritual be learned men

‘h'_.; ~ fkilied in judicial proccedings and matters of law, which mﬂ'“"‘j




cel,lor trcafurqaad Jjulices, hagm -but
':,; nffuﬁ‘ragc*: &meywhm&&»__ 3 ﬂ‘}: '_»b}"
the inftance of the flatute of 14 E. 3. Mm&adgcmf@;edc-
',"'.@mg delays in judicial proceedings, confilting of lords fpiritual,
lsrds u:mml chancellor treafurer and judges, wherein :iw.ydgcs
hada coordinate voice as well as the lords, as appears by the ftatute:
itlelf s a;n& as likewife appears by the compoﬁlre lﬂﬂzw; -
4"“‘”"‘& 9’4‘“’&"“ appointed by the king in parliament ; whick
' confifted as well of the chancellor treafurer and juftices, as of lo _‘.‘
~ and their power not only preparative to the houﬁ; oi ”le; '
five, as appears before in this track., o R 7,;-;: :

- Bur yet further it is moft evident beyond m dxfpmr, thae
,-”\_ Mgh the record either by writ or petition were removed into the |
- lords houfe, and virtually and interpretatively the judgment of affit- “
- -mation or reverfal was theirs; yet the aQlual decifion and detegmina--
tion (in antient times even after the decay of the power of the -

. JHiwm vegis) was gwcn by a felect number of lords and judges, nomi
; 1 by the king in parliament, opgt‘lcdt.hg the king mththcqlvwe |

s .wf Wy “'"IJ 4\-_- ! fi' > o . :
AT i ﬁ‘ L ’ |
‘Qppcm by the ;! Bc :l:; of u..g 31- 3, upnﬁapeungn of !

r by Hadelo is wife in parliament upon a judgment given
 the k "g’s jkmzh. W erds of the book are,—’inr&gupg:- _
on fuit fue al roy devant ceo. m,k breif fwwmi» &r m le
procefle et jugement ﬁvm,. fw t en' parlement par
& Jir: glkam Tbo’?e Sar gu lg rg- 7




the ! ’;!’len of I.:rnmgthn nmhn
17. 873 | and procefs were removed into
‘ﬂ\l”'eﬂt and‘ﬁm: ﬁb pﬂefﬁtp& y mittimus to the juftices of
beﬁdi'by the king's mandate, quid Difis et examinatis
et pititione priedictis, wmﬁu corant eisevocandis, et
n'a:mrMmeﬁﬁ, wlterius ad errores prda&@yﬁ gqi:fx rin
*,:'- d de jure foret faciendimi. And now up on complaint by the' |
tioners of delay in the judges, a writ "Il:'li'; ﬁiﬁt&"ﬁ by
Efing’s bench to poceed b5 fhie- deteriAGA bR ihoserrors - WISl
p ' the juftices of the king’s bench aﬁrﬂf&egudgmént; *mﬂ%‘- & -
ordingly ga.\chudgmcnt of affirmation, aﬁd‘&ﬁiﬁoa made in o
‘f“"Sl a ¥ Wy T

'M ,m- ﬁ;m de cette o0 '
sppear befm’eﬁ!



ﬁ:me fele& pérfans‘of the kmg aqﬂiﬁ‘ﬁwt,:h, nto appmwd by sh}:
32 'H;_lﬁ, or at leaft by the king and mmmmh their gﬁ'cnt cons
1:‘-_-;-&% t@ 'the bﬂ:dk &,%353:%3‘ ', I
e 2 ~ v ¥ ’»“
"'ly if‘th:e cm;d}; w&re held, it would be not oh[’y);
vatc df hnﬂ'hefs of this nature ; but alfo. wcmictay ,Rho@-.‘
:pa‘p,y muomgnmﬁmcs, which m{h by determining of errors and
atters in law by the majority of voices, wheie it may be, that one
p ¢ ﬁf‘rth part of them that give the judgment are wholl)r &mngm to the
\.Sum-fcof law and of Judlcml proceeding, TS
-‘» A L™t :
It ois true, the cour(e abovementioned is now mﬂh;mch out of
We, and the lords give the judgment themielves, 'But yet even
i thcmh fince the time that the whole decifion of errors have been

ractifed in the houfe of lords by their votes; the judges have begn
fzfrﬁn
28

ays confulted withal, and their, oﬁmon held fo facred, that the
lords have ever conformed their judgments thereunto, unlefs in cafes
- avhereall the _fudgcs were pa.m« wthe fémer judgmem, as u; the
‘ A ; .
(3
‘mas fome ‘whereof are gmu
~ befo . In thuhaokof L H. 7. 19. quam cito billa. |
o fic indoyfata ) m:, et irmve de errore -errran_[mpzm ﬁrcdi&au parﬁa.
\' 3:5’ Mermar, ck'rrms $arlm»mﬁ habebit cuffodiam md'e, o P
domizos tantim, et won per mnmmgﬂ:m, affignabitur ﬁmfcama, qui
5 ﬁirﬁuﬂ:&w et rmpomltlm PER couqxuw Jp-s-:g;;..
= b 23




Amp he, ﬂlﬂ,l:“ce h?cg:{’&j
olutﬁmandqﬁamnufthc
lmis ﬁ'&‘h&mcnt, and how conformable :égtMythe"jud
 the lords hath been to the opinion and advice of thrj\'ﬂ?ﬁ'
mattmmhw tranfacted in the houfe of lords, angl how the f
" of 14. E. 3. joins the advice of the jud;es tt?,l:hgh[damﬁ '
 commiffionated for redrefling delays in juc
 Hhough for many years It pat chey have ba
m&&ancc not authoritative or decifive ;
w'ﬂmsmm whereby the lords “36
mﬁ hw, efpecially between party and parey, unle{'s the

\ ‘n

;{%‘ ’gua&:‘mn t;oudun chc nght of f{ucceffion of t.he ‘.‘,;r
E . H. 6. % or d;;_rnﬁlegcs of parliament, raz. pdnl- 3,3
"--'ufcs that * concern the liberties and



( e that judgment was glven,g wiz}

: mtha mandate to the juftices to iffue exmuum

_ cgd.uaglythcncdone. Fid. accordant . 3.

.+ And accordingly in the reverfal of the at-

ommga,rl qﬁde:, which was done by the king

ds uid commﬂm “rot. ﬁtr?. 28, Ei 3. & 8. thegrmdpd ‘of the

1 and l‘gfhtunon was fent by~ writ 1
g's bench, “with a command ;1'%4_ :
tenants for the earl’s reftitution to his 1

.m'lﬁint'hgking!s bahds. .
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a remittityr the coum of

ﬂmt record.

'I‘ nrREFORE if the parliament be dlﬁ'ol\'cd ore any
(rt&(ﬂﬂirmanccmreverial upon a fuggeftion thereof upon the roll in..
.};ﬁi khgsbench the court of’ﬁug& bench thall proceed upon the
4 ‘efore them, 1thnuwa!§ere be no remittitur of r.he tranfcripe -
r‘:w of dﬁ'gulmu.em into the kmg, s bcm:h. Ly
_“‘ s e
} A Junmnr is gimn for nlie ‘defendant in the }mlbngs-of London:
= m an a&mn of wﬂ:&; ,syheu: it fhould have been given for the plaintiff.
"Thﬁt Jjudgment is m%rfcd by writ of error before commiffioners at
s 'ﬂdlm: Martin. le Grand according to the cafe.  Error was thereupon
Mﬁght in parlmncnt,t nd the laft judgm " ' ":tmd The pars
,1 \ll;mcnt is adjourned before any cxemﬂﬂn nade. The plamuﬁ“ to.
‘}uve his execution, removed the t.cnor‘df_ﬂ&e record of the affirma-
: _'tlon into chancery by certiorari, dlrc&cdctb the clerk of the<parlia-
nicat ; and thence it was fent mm‘eﬁ.%,t} ’s bench by mitthnus
3 -untfﬁ' e grear feal glammzmdmg hat court proceed to executlon,
whichwas accofdingly done in the King's

-Z}J.r Jin Cole’s cafe GFM g
%_ ﬁ“,«#,_,,__,‘; b % "
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e
g.of alts, lmhcan;xot be without thc :
gi:{,commom and chis is indeed the fupreme co

RE %,
$i Asthc parliament }xath itsebeginning by the king’s
;mlcr the great feal ; fo it hath us prorogation and con
.ﬂi_e like writ qrdmmly.
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: by the kin;

iﬁfﬁi‘mns and Qtfore th?';dly obeion appornte& by the
@l’ﬁi% unto fome othcraday, and fomeumcs to fome othcr

8 el f2. 6. m. 15, dorf.

; farther day and place, .as in frr_qucrit mq

gation reciting the former fummons, atah

euthr. caufe of promgamon, forncunﬁs

dictum ufyue fuch - miLs prnragaudm, per quod ad Ei&m !
ot Iotumflf?m cedere vos non oportet ifid wice, with a c&n— N
to appear at ‘the day given by the prorogation. ~ And fomé-
it is prorogued till a new feffions, which in effed is 9 diffolu-.
& former furnmons. Thus rkug‘“ ‘tﬁl. E. 3. part. 2, M 170



'ns,.. ,m;s tmcg cm';; de. m;ﬁ.; .afrg;ﬁq.
: dic us abbrevianduwnt, et parlia “ '
.Wqﬂhqmﬂem in 1 qﬂmo fﬂ&l Maﬂbd m

are *begun andheld. 9Thefe are oftentimes cailcd proj
?"M the word mragudwn was fometimes ufed ;hcrun. R ,-3”
- t.' 1r A
‘%Cuws. 21, Re 2. 1. 19. dorf. Thd‘*';gg. Tecites Lhe{m
b parlament Iﬁt lunze poft feflum fm&z mumlzmo preet
Gl : &8 uig em'du,s materiis_ et wegoriis h,,wem p
a rammmk Mderviina®i npi pm

' fandti mmf mximi futuram




€ C ng-
-gnty dm}e m_&ue%s houﬁ:

. ," 't‘.‘I\

I o

M 'Fon"immes 1ﬁu& ‘a writ to call ié lq,;ds to

'dtme in the cafe of 21. R. 2. beforcmcnuou- ;

th the eﬁ'&'gc -and operative adjournment Bwin$
ha:g gwfeﬂ-.nt by the mouth of t‘he chancellor, or { S

djournment 3 yet mtrmﬁmdﬁéﬁphc:y
&r-ﬂ'ﬂt is before thc dgyﬂ!&’f e i a e
: :

c “.\r




m A rmomuw befosgq,fﬁon doﬂ: not dﬁ'chnﬁue a"'wm- ‘

.‘,z‘\% error, nor a féire facias thereupon, but carries itwermthe d&g

gwm.by prorogauon. _ _
|r Jzﬂ- "?'l g - " f';.’ £ iy
-r’ NS ﬁu adj oummem of the parlmmcnt by the king, or by his =
be m‘uﬁmon, in fuch manner as is above declared, what effeét it hath,
-* was a bufinefs formﬂ.lg'?bf'gm debate : but now it is by ufe and

~cuftom and pardy by declarative orders fetded.—1. As to wud ,¢£
!.'_ error and caufes depending there as a {eparate court from ¥
IE.. mans,u%muaforenmm held, that an adjournment without'
|

5 ﬁﬁdﬂo adjourn all caufes in fatu quo - had dikcontinued ail
'ﬁt;ﬁ!pmeeodmgs in the lords houfe, and they were put to begm all |
a;g}am. And thus I remember it was ruled in the houfe, h'idgm

:t -TB% eeper. - But fince that timie upon fearch of precedents ithath, |

4 been ordered and declared by the lords, that no difcontinuance_ |

b% uxfctﬁ inn fuch cafes by adjournment, but they are to proceed as ;heyr

."lcft sthe caufe the Jpfl feffion. And truly it ftands with reafon 3 for |

- thtfe proceedings awe in the lords houfe asa diftintt court.—2. But <
f-‘, . then what fhgll be done as to bills or afts depending in ecither foufe?
; Ineshc parliament of 18. Fac, Covemryrhcn'attog'lcy reportcd, that
carch he found not the word provoguing in fuch adjournments ;
'-11, in, thet. parliament reported, that, ﬁziﬂm [
ninies commirtees, butnote bﬂlS. o Bue this port, |
siried ; for it is the conflant uff after {ugh adjouri=- |
o by his commiffion, that %l bills and matters.

th hmfmﬁob@ndem,as mﬂﬁlﬂbnpnmm.

':'&Lwalon Forthm:ﬁproocedmg bdﬁ*ﬂlﬂqvﬁbmh

- cou dg‘dlfb a grcat couneil whe nh&a):.,_r;




’f,'l'&bel Beauchamp, }vns not nonf-

aﬁsoimblc de:laygf juftice 5 for no g

ummoned in feven years ; i and k gw
.Iﬂwntiiﬂ‘ s execution upon a judgmmu obmm@:

Wk

“‘;Al{ thc wnt of error haﬂ;‘




'ami is o be :
dayfﬁ mn#emng it but wqthﬁli‘&ﬂ‘crcn '

- byadj@tmmenmrpnq:mnbeaﬂamnmea&w he iffuing of

!,udwnt of " g.rro: it is daeq)hl%ﬂ fu,oei{fi-Jm to t}lem RN e 7
c;ecqqgu, as fﬁor 1 'fcthem bears te.ﬁin' i 3

3 becaule here no xﬁé’m-'t&m .:.
% 'a&ﬁd actoﬁpgi; this-holds upon’ writs of error in the ¢

 chamber or King's bench. - tm if a term incervenes between the gefl
,‘ arullowancc of the writ of crror and the day of ti!Joummerf the

:“ wem, -as if the wric comes to be allowed in Trinity term, @nti:
Y uf@mnmeut of the pm'hamep,:, whén the writ of error ra” B
v 'aﬁ‘-ﬂllﬂ'y term ; this is no fiperfedeas of the execu-
et the writ of error muit be allowed) for the great d:hr“
hqman, to thofe that have had their judgments, by thii5

'i:‘.*f‘

polition of a term. And this I have known many times ruled, 4
" u#ﬂ. ‘upon writs of, error in parliament, as upon writs. o{ error in
tha exchequer chmher._ ) e r-"x

-.‘.»7_‘ - ! i !"‘

&

in this cafe differs fromethat bcfow!‘mennone& whmﬁie plf-.& =
ned or prorogued either to a fhort day or long &1)“',"‘
cemovegl, and a*long day upon the writ of error before
;Aft.-thc formcma.fc the d:ur; of* pa.ﬂnmehﬁll

.r,_d

n‘..;

\“-
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nwuur :mbmzl or wgm oF namn., 43 'ran ac 3
" THE uu"‘mumr aox.m sa.ou THE azannmm 'b’F*h jt“’a

3 b e .‘». "'. _" i I“‘.».
P ""EL?” : 5 G ..:-);-"}. :'*f,; ﬁ,

- SHALL mvr, as. I pru%ﬁ'ed, give. an aecomn‘ Gfthh'" q 4
“writs or petitions of error in pa:ﬁamenf from the fift yct; 7]
Ea‘mdmgm& to the begmng of Henry mcfwmm,&-‘ =
wmmmm&m\rmm thereupon ; 5

qiam much of m;rham bcc.n before delive

4 "‘ -j- 4...E,g.n. 1..2..8 3. Amnderof R.ogerMom:ner :md‘Smwng
ord for the death of E..2. and of John Matravers for the carl
Kent.—N° 6. Decfammns. des feigneurs en. plein _parlementy que
]spww Jur Simon .Bemﬁwd et autres, que ne muw peres
2% TRAHATUR IN CONSEQUENTIAMy«par guoi les dits peres puiffent
Fat ] gﬁ-ed;m ge Reﬁm adjuger autres que lour gm\mrre k")‘qle M\?‘g‘,ﬁ
"“W*vkﬁmgm Fpe i R SR,




.lﬁ‘ i‘
- S A t

b m ___‘ v
| janar;ghtdom Pa;r mrm de mz ym
; er  d li et le princeet duc de mm, M:,rr
_' __nm, de *am,,kl chivalers des conntees et totes les autres

‘ MJ: rwd el me#leh lstlmg eﬁlﬂqﬁ' *'1




a.nd em:gneﬁ ni ﬁg 'ﬁeﬁ&m Qﬂﬂ ﬁdfﬂr I;:':M‘. ot 'ntendx pﬁr _tm'a .
[e*gmzr 1 wy,"ﬁreﬁm, ,pr{m:e de ‘Gales, dne de Lancafire; - countes et
- ‘harons, peires de la Yerre, et ebivalers des countees et totes auties WCOIMUNGS
ﬁ ia terre, illoegue “affembles, riens eff comprife forfjue recital da ﬁaiﬂd &5
ﬁ'aﬁ:r ceo cue. Lbone-deliberation par notre Jeigneur le roy prc!m‘e: pm:cfja: .
fmﬁrﬁ I barons avantditsy 11 appeirty ‘que Efnond count de dyimdel
ﬁrt nﬁd«mmr mis al morty . par quoi notre feigneur le voy prefates
pmm due connrﬁr et barons, par affent des chivalers des countees et des
“edits communes’ ajugent la rew;mon,' fs‘c. ervoneons et nulsy and that |
b ""mchmﬂ bmfmd, &c. Fosr T 35

C.th 1L E. 2. part. 1. m 21, a'orf * Hem-y f:ro:her and hcxr
u.; earl of Lancafter wenit in iflo parkiamento, et exbibuit coram

F Jm” vege proceribus et magnatibus vegni- et confilio ipfius regis tunc
.« :b;dcpumﬂeﬁh&: petitionem, A wotre feigneur et a fon councel prye
" Henry,” &c. that the record of his brother’s attainder being in the -
chancel*y be examined and redrefied.  Fratextu wujus petitionis Cictum
fuit gancellario per ipfim regem, quid deportare. faceret yecordum i p,o-

* ceffiom in parliomento 5 which was accordingly ﬂere: and errors
s alﬁgﬂeﬂ - Et quis :a;[pe&:s et plenius intededlis recordo ¢t proceff pre-

}qfﬁ.q’;&y c@@a atum ¢ft b
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éq}m wﬁ_nr votre tres j&ge cmcd en ce prt).?nr pcr!cmm:g ‘:;‘ d procef
Mﬁjmrrfohcarthcmrs, &c.  Quel petition ' t enfendue
a pﬁ:{qm, mmda fuit en cof parlenient par les. prelss’ et ||
figurs pecs de parenent o Tobin Cosend i chie ulic, ' f
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‘Ror. parl. 13. R. 2. » 16, Errorin parliament by peridon ﬂi rty
et feignenrs by John Mothan for erroneous charging him as abettor
in an appel de mort at soo marks. The record brouphr‘mto parlia-
ment : 4 fiire facias thereupon awarded returnable @ prockein parie-
ment a eyer les errours, and to receive ce que en le dit prochein paylement
Serra adjgpe, and thatthe record fhould be there, and the petitioner’s
bail to pay the damages ftated or render his body.

Ror. parl, 16. R. 2. ».18. a petition of error by John Shepey
upon a judgment in the king’s bench divected o/ rorre feignear I roy
et al mobles feigneunrs, and prayimg gue plefe al roy et al feignenrs, de faive

.
ment. And difld petitione in parliamento leéld confideratum eft, quid
", Jobannes babeat breve de feire fucias veturnable proximo parliahento ad
audiendos errores, and ad wlterius fasturum et veccpturum quod pey legem
lerre co ;dem?uﬂi faerit in bde parte ; and the record to be in the next

. * parliament.— And now the writ abated certis de caufis; and a new’

Seire facias was granted revurnable ad proximum parliamentum.
° . v :
*(6: R. 2. n. 19. the like petition a roy er noblys+feigneurs by.Eﬁnond
Baffer. The petition contmucd till the negt parhamcnc in flatu

9!‘0 nunc.
* . ‘

i &nr. pafl. 17. R. 24 m a1, ® et foquentibus in this parliament held
'. in quindend Yillarii a petitior® of error by the *degpn 2nd “chapter of
\ Wd againft the prior of Newport : et diétd Spetitione % parlia-
mkﬂd de affenfu ejufdem parliamedi confideratum ¢ft, quid habeant
&rm de Jeire facias returnable proximo parliamento, ad adiendum errgres,

1- et adgfaciendum ulterius et recipiendum qwd per legem sterre in cddem
| parbamnn adyBdicaretur in hdc parte;; ; et quod recordum et proce(Jus prt-

» 3 R 1 -mq; mhcpnmdnlh.-—FH
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vener le vecord en ce parlement, et a faire parmir leprior d'cfive & ce paries”
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A?Ba ﬁzr in proximo parlmmm o mnfl ?rrdcﬁd ‘The petition was -
al feig’s&r Ie roy at a les nobles feigneurs de ce par!mmf.-—The Jeire factas
iffued 15. November 18, R. 2. returnable co/am #nobis in parliamento
noftva in quindend Hillarii proximd futurd :emmfa, ad audiendum rrw{'dum
et ervores, et ad faciendwm et vecipiendum quod curia nofira confideraverit in
bde parte, which writ is then accordingly returned by the (heriff.—
This writ iffued after the new parliament fummoned. There-
upon in eodem parliamento praceptum ¢ff capitali juflitiario !mnrr regis,
guod recordum et proceflus . praedicta in dictum parliamentum Jr.ﬂw el :
which he accordingly did, and the record entered in hac verba. The
dean and chapter affign errors in parliament upon the judgment of
reverfal given in the king’s bench. Super quo wifis et examinatis
recordo et proceflu pradittis, widetur curie in iflo codem parliamento, quid
prediéti juflitiarii ad placita coram rvege tenenda affignati erraverunt :
ideo confideratum ¢ft in codem parliamento, quod judicium revocationis
primi_judicii redditi, &c. caffetur et pro nullo habeatur. And the {rit
Judgment in the common bench affirmed. Er praceptum ¢ft in eodem
parliamento cancellario domini regis, quod faciat executionem. Intentionis
tamen cuffodis Anglie et dominorum in eodem parliamento exifieiftium efl, i
guod decanus et capitulum habeant tantiom” wnupt annuum redditum viginti
librarum. This judgment of reverfal was in the lords hoyfe., Yer
the words of the whole procceding are as applicable to the whyle
parlidment, as that “before of the prior of Mountegne. = Nota this
parliament held Ry thé cuflos regai. o

i .

1. H. 4. n. 9o. Thomas Haxy’s Setition of error upon attainder _
of treafon, a noflra feigneur le roy et a les feigneurs du parlemmt nWe >
e a gud Petitipn ov€ record et proces d'icel lue et entendue, noftre. ﬁ;}gﬁ?ﬁ‘
le yoy par adw{ﬁ\ et qﬁsz des fe:!uwr: Jpirituall et temporall ad ordein ci’

/_:f;ﬁf(, que le d;r Judgment vendu in parlibment 20. R. 2. foit de tout.
“caffe r

evers ef repealt, €c. et gue le dit Thomas Haxy Joit rq}?are, &e.
<y ' i ;
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- The record is¢gntered at large.

~;the commons, and by' them prefented inter pmrm;w :

and the king anfwers, k roy woet dadvife et affeut de /"ff,’ﬂmrs 1. .

et temporalls, que le _,rmfgmem foit revers, ut j! s S0, i e -'aﬂ?
an act. ! E‘?

e T
. L

01"

2. B 4. 1 37, John Holt and William Burgh attaint in. Lhe pars
liament pf 11. R. 2. petition the king (al'voy notre feignenr) de granter
et adjuger, q'ils foient veflores a lewr terves, &6 The record thereupon
brought out of chancery devant le voy et les feignears ¢n parlement ; e
illoegue lue et entendue, error y ad apparent 5 pur que accord eff par les feig-
neurs fufdits de affent le voy, que le record et judgement foient coffes admulles
el reverfes, et les petitioners reflores a leur ferres wnd cum exitibus, And
a writ to the fheriff of Somerfet under the great feal to reflore thcr.),'
to pofleflion wnd cum exitibus *. b

Teip. n. 38. A roy notre feignenr a petition of érror by Efmond
Baffet upon a judgwent in B. R. given againft him in B. R. for king
R. 2. ina feire facias, que plefe al roy et les nobles [eignenrs avantdits,
a faire wvener record et proces devant ewx en c¢ff prefent parlement, et a
corriger les erreurs come ley etY¢/vn demandent. The record is accord-
inglyYeémoved, and continued ir fatu quo nunc ull the next pa.r’lm:neu;.
L . » 5 O .;

Inw. g 4 Jeigneur le voy et fon tres fage councel en prefent parles
mﬁrg‘hppke Roger cofit et ‘bga e *Simond de Bun'e_y, que plefe a granter,
gﬁe un ﬂdg'emeut rendus ervers Simond en le perlewent 11s Ro2. Joit

W‘ﬂ adnulle en cefl prefent pay Immfr. Affentuz Yf et aclrdez par

&x@m Tes feigneurs en ceft parlemm!, gue le judgement envers Simond
Blwq Joit revers et aduull: '-——‘\IOTA la petition al roy et munre%

-

* The pnnted'nllofpadmnsnmmﬂ:! fame words of reverfal as are gi
bere ; an®the reflitusion is filent & to profits of the lands, whiltt out ofpoﬁcnof

m m amﬂ:dlperfom.-—.-i'. }l'
LA .
R s $ Aaz v ® reves, .rd
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 xeverfal par rayerﬁzgmm &lt Wﬁw Ievcvfal md,nottd
‘extend to certain lands granted to the free chapel of Saint Stephen.—
¥id, mote of this matter rot. park. 5. Ha 4. n. 54
Is1p. 2. 40. Petition of error for the prior of Newport Pagnel,
A Jeire facias granted and now returnable continued iz flotx) quo to
the next parliament. Ef wide rot. parl. 4. H. 4. n. 26, Thg, error
was brought upon the judgment of reverdal given 17.& 18, R, 2,
in parliament, And now the errors afligned by the prior principally
were, that a fire facias was granted in parliament before the record
brought thither. Sed nibil actum ulterius, ;
6. H. 4. n.61. % A notre foveraigne [eigneur et a feigneurs en ceo
prefent parlement the petition of Roger Deyncourt againft a judgment
given againft him in a feire facias in C. B. and afirmed in B. R,
upon a forged fine, ¢’il plefe a wotre gracieus feigneuric et a wotre
tres fage councell em ceft parlement affemble, to grant to the petitioner
de fuer devant vous en ccft prefent parlement et aillours par arz&onree
dicelle d’adnuller the note of the fine) although il ue foit Party ou. .
. privy, and that the record foit envoy devant wous en parlement, et
appellez devant vous et votre dit confeil the dcmaudgm d’oyer et terminer
les ervewrs. T Rr.sponsm Pur efchuir les perils et inconveniencesy Yue
purrolt advenir en ce ra.#; le roy par auttoritée du parlemrm voet qﬁiggn.
certeins feigneurs opefph les juflices, dexaminer la mative comprife en
cefle petition : et fur ce aient mefmes les feigneurs et juflices poiar, par
aultoritée [uifdite, de purvoer de remedesen ce Jcas, come mieuld leur Jem-
tlera par lewr ,fages difrecions—Nota ghe petition read, and the
record brought infp parliament.—Nora this was a petition m S
moted by the comrhions as it feems {, and fo in nature of a. bm."

.ﬁ.!,ﬁualfcu 2T, mthepamwdmﬂaofplrhmmt.-—-—l"ﬂ e
anfwer here given is from :hegrnmd roll'of parliament ; the ‘extradt i in the

mufc!npt being imperfectly and inaccurately given,——F, H.

o 1 Seca. 63, of'thepmt(dmﬂ-afpulnmtofi H.é.——IH ;
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m’ and the fecord enteret] iz hac verba. The earl afligns ¢
Wand.anong olhemﬂm the Judgmut was given by lerds tem

prefenr _parkmut a petition of error by John Gumlrardbjl uﬁq
Judgment in B. R. at the fuitof John Wihdfor in a reverfal dﬁ‘”
aflize. Plefe al roy et feignenrs a faire wener record devant ewx en'ce’
prefent parlement, et a gardir Fohan Windfor doyer Je record Je prwtml |
pariement.  'Then ex precepto domini vegis de affenfu J&wmarw in eodem
parliamento affiflentium, capitalis  jufticiarius detulit in hoc pariiamento,
recordumy et proceflum prediéla ; quibus recordo et proceflu lehis et auditis
et plenius intelleilis in prafenti parliamento; necnon ervoribus per pra<
dictum  Jobannem Guuwardby allegatisy conceffum ¢ffy quod babeat ﬁfﬂ'. )
focigs werfus Fobannem Windfor veturnable in proximo parliamento, in
grocunque loco teneri contigerit, ad auditurum recordum et erroves predictos,
et ad faciendum et vecipiendum ulterins quod CURLIA parliamenti adtunc
in bdc parte confideraverit—NoTa better order now fettled than for-.
merly, viz. the record brought into parliament and read, and errors

, affigned and read, before any fiire facias iflued.~Norta the fire

facias returnable proximo parliamento.~Nota lords houfe called curia
parhawm‘: —Nora rof. pemt. 2. H. 5. part. 2, n.11. a parliament
. held uitimo Aprilis 2. H. 54 The feire fucias bears weft 18. Feb,
1. H. 5. returnable in parliamento apud Lincolniam ® wultimo Apnh;
prodimi ﬁdﬁri tenendg.  So ¢ was not takeh out till the parhamen:
ﬁmfmohed.—NOTA it agrees verbatim with thc. ayvard. ¥
Ror. parl. 2. Hi 5. part. %, + 7. 12. The cail of Salifbury peti-
' tions % notre ﬁfgmm‘ le roy forerror in a judgment given againft his
fukqg 1. }’"4:. “Jherehy ke wa8 attaint of treafon after his death.

" It W‘» gie *te recorll et proce®del judgement foient faite vdner devant wous
t,ngg: e terre to examine errors., The rccorcr of the ﬁ.ldgmcnt

5 id@m“uon is brought out of the chancery into the parlia-

-nwmm——&& .
*.huwmmmm b F. H.
PTINERL B o Tt only



owly &,ﬂ,f, ,-pg,:, and without :hc aﬁ‘ent of the commons, gww
de d-oit Servont peficioners ou. affentonrs de-ceo que fera ordein par ley e’
parlement.  Continned - to ‘th

given rot. pard, 2. H. 4. #. 30~Nora the judgment affirmed, per
dominas in prafenti parliamento de affenfu vegis, quid judicium verfiis
Fobaunem Contitem Sarum affirmetur. * Rot. parl.-2. H. 5. part. 2.
ne13. & 14, And ror. parl. 9. H. 5. n.19. afpecial att of reftigstion.
A
3. IL 5. . 19 Richard Caterman petitions a uaffye foveraigne roy
et tres mobles feigneurs en ce parlement pur errewr fur jugement in B. R.
in wefpafs; que plefe roy et feigneurs.a commander cheif juftice, de faire
vener devait eun le record et proces, et de faire garnir the plaintiffs in
the aftion par agard de mefme cgfl parlement d'¢five al prockein parlement
doyer les erveurs which fhall be affi igned. Qud quidem petitione in par-
Liamento ipfo publict leétd, de affenfu ejufdem parliamenti confideratum cffy,
qr:ad Rickardus habeat breve de fiire facias returnable the mext parhia-
ment, ad audiendum erroves, et ulterius reccpturum quod per legem terre in
curid parliamenti contigerit adjudicari in -bdc parte—NOTA 1N PAR-
_LIANENTO, DE ASSENSU PARLIAMENTT,and CURIA PARLIAMENTI.
Yer all'in the houfe of lords.
0 o e o
Rog. parl. 8. H 6, 1. 70, Al roy et al j}xg&ears Jpiritual et tempotal
ence parlement, the petition of the prior of Lanthony againft an erro-
neous judgment g.vcn‘m the parliament ©f Ircland in reverfal of a
Jjudgment in the king's bench in Ireland, b&aﬁft the juflices of' tfie
king’s bench in England + #'ont ﬁom jugﬂ' ¢ tnwkrr cz‘a que. fuift
fuit cn parlemeit d [reldad. .

U LS

10. H, 6. 1 52. "A notre ﬁgﬂgr ??rqy Jupplie ?J.bw & aﬁcm
agor in a judgment againft her for thcﬂ;mg inva Jeire facias’ um

1. "'"'I\

ru

T.‘ 2
% nizance. Plefe a vous a ﬁurc wener vecord et pr ‘oces devant wous
it i &
* Thatis, the judgment of attainder,——F. K. ° ¢
t 1. E 4 7 15. 35 : e % '
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'«o;%-c parkmt, et :Ho:gws par a_ﬂm des ﬁ:gneur.t j}:rfml! ot te
et par autloritée dewotre dit parlement corriger et amender. #hﬂ

o, Super quo preeceptum oft capitali gﬂimno, quid recordiom et
" in dictum parliamentum deferrety hsch is done accordingly and entered
in 1§¢c verba. Qﬁi%gfﬂ‘ ‘anditis fhe prefently affigns her!"_’ o
_in wrmng 4 Andﬁrféﬂd ciria parliamenti nonduh advifatury:

confidegatum efly quid Johana habeat diem ufque proximum parhamud,
quodque yecordum™® et procgfxs cum omnibus ea tangentibus in dicto parlia~
mento continwe fint parata, et interim fuperfedeatur e.rfcurtam.—-NQTA.
no ﬁ,xre facias, becaufe the king party only +.

. Rt X ; :_.

o R s T &

t+ It is obfervable, that though lord Hale at the begioning of this Chapter exprefies
an intention of extending his account of writs of error to the beginning of the reign of
Henry the feventh ; yet here he flops at the tenth of Henry the fixth,——F. K.,
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- ;tuﬁqﬁgﬁ: PLEAL -masvansu.s omicnns INCH mcniv,
L AND THE m&mmm OF THE Lon.ns HOUSE IN RELATION
ﬂm&nurw. it v
I HAVE. becﬁr the longer and the more particular in the difcuffion
of the jurifdi€tion of the lords boufe in writs of error or bills of
error, partly becaufe the learning touching it is not fo common'y
known or underftood ; and partly, becaufe it makes way to the -
better difcovery of the lords juriftiction in point of decrees in coufts
- of equity, and their examination by way of appeal or petition of -
_'s"reve:fnl, which hath caufed fo great and warm contefts berween the
~ two houfes of parliament. ’

Touvcuing the jurifdiction of the court of chancery in caufes of
_equity, certainly it was not very ancient, as I bave before {Hewn #
wherein I have alfo thewn the degrees and methods whereby it hath
attained de fuaéto that ample jurifdiction 1w caufes of equity, thatnow
it hath ih effect fwallowed up the courts of law, and indeed itiea
- great ‘meafure altered ahd in effect abrogated the common law.

v €8

hUT this court hath now fo long been i m the poffeffion of this equit-
able ‘jurifdiction, and the eftates coptracts and aflurancee of lands
and perfont ar¢ fo mych interefted in tl'w.t Jurlfdlfhon, that 1t is not
onlya van thing 'for any one perfon to contend agamﬁ ity but a
fudden: alteration cherein may be of very ill confequence to ﬂﬁ
pnblxc Neither is fuch alteration or abridgment of the power of &
, hancery to be attemptcd without authority of parfiament; and
alfo with: great and deep, deliberation, and with a convefiient ¢
time given before fuch alteration madc, that men may accerdingly

“ 4 * Secbefore, Caar, \m——ﬂsq o Sy
i, e i
L © : I ME e ._o ]
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vt yet the hte:-lmnlaf rﬁvm
ﬂgmfd:&mn m\diuéedsfw.*c this effet,
ancient records and monuments frequent p cede g
our inquiry touching this matter of appcqlﬁ. Bue ﬁl‘lQ M ﬂmﬁn&
we can {ake herein will be,—I. To examine the matter by reafon.— -
1I. To examine it by the analogy, that it holds or may. havc.wath
writs of “error and reformation of Jjudgments In the cowts of com-
mog’ law by the lords in parliament.~I11. To confider of what _"
antiquity fuch reverfals are in the lords houle of decrees in chan-
cery, and how made.—IV. To confider fome things de bowo, what -
is fit. to be done, as well as de wero, what may be done, elpecially”
where there is difficulty in the matter of faét, ' A

.

Preriminary to this argument we are firll to confider thofe
methods for the reifying of erroncous decrees in courts of equity, -
« which are not relative to parliament, and touching which there is .

no colour of controverly. And the methods arc three.

e 1 e o
- %% BY a rebearing of the caufe by the chancellor himfelf, whigh he
may do, and & he fee caufe may alter his dc:.rcc But this muft bc
before'the decree be enrolle® of record ; for wher®ic is fig igned and -
emoﬂcd b‘the {hlc of that court it cannot be reheard.

.. % e
’ .
zra. B\' bill gf ‘review in thc ame court.. ' And tllis is_aies the
f«-.-'._' {gned and.;cnrolled But thlg 15 {'umcwh;t a {lmu‘accd re-

3 mﬂiy., ’For ‘they neither’ examine, nor read the propfs-in the caufe,
B whether th the del ither is this bill of review allobed, 4
o ey warrant the decree ; neither wed,
unld? the degree be pcrfonned, if iy, concern piyment of money.
But A1l ghe matters, thatemaintain fuch a bill of review, mult be
l‘umc crrafi sgpcarlﬁfg’p the’body of the decree or in the proceed- ®
; B b o o ings

“’%h-a
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ings of record, or fome matter x pqﬂ fa&o, which hath happeﬁed
fince the caufe or come newly to be difcovered, which, had it been
known and alledged and due proof thereof madeupon the hearing,
~ would probably have fufpended or altered or annulled the decres. ‘ ;
3. By appealto the king, by petition, feting forth the miatter of
the deeree, the unwarrantablencfs of the decree by the proofs dn the
cafe, the untruth of the fuggeftions on the decree, and thereupon
praying a rehearing of the caufe cither before the king himfeld or
fuch commiffioners as he fhall affign by commiffion under the great
feal to hear examine and determine the caufe. And thereuponthe
king ufually iffues his commiffion under the great feal to fome of his
privy council and to fome of the judges for this purpofe, before
. whom the caufe is to be heard de movo from the beginning, and to
. be aflirmed or reverfed as there is caufe. And fuch commiffions as
| thefe have fometimes iffued ; and the reafon, why they have ot
iflued oftener, is in rcfpc& of the great charge and delay in fuch
| commiffion, and the unccrtamty “of the fuccefs becaufe of the great
'cuncertainty and arbitrarinefs ufed in equitable proceedings. But that
this is the regular and legal way of appf:ahng from and reverfal of
decrees {n chancery, we have not only the judgment of the Tords
_ themfelves in the parliament of 21. Fac. in Mathew’s cafe hereafter
. mentioned, but the refQlution of all the judges, lodg before this
qucf’uon ftarted, }fzﬂ 13. Jam. Roll's Rep 331. and Bulfr.¥ in the
cafe begween Vawdry and Pannel, and Mich. 42. 8 43. Fliz. in the
cafe of the, countefs of Southampgon agam{’c the earl of Worcefter
certified bly the _;udgcs “under all their hands ¢
o
‘;AND whetherithe petition of appeal be made to the king in fuch
4" cqﬁ: ﬁ! parliament or out of parliament, “fach a commiffion may be
t];mmpon iffiibd’; for it is the king’s comtmﬂion, that gm:% the
vwfdx&lon in this cafe. ‘e

- 2 "
©

:‘ Ro, Rep. 331, 3. Bulft, -nﬁ,—g—'-ﬂH. b =
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alﬂ'wer e ufelf a comuuﬁion accordmg to the tenor &' t}w tndn;:fe--?':
ment, “and gives as full a power to thoft to ‘whom the hearing lnd
determining of the complaint is referred, as if it were a commiffion -
under <he great feal; and though this latter be nlore regular and
formaly yet they are both equally effetual.  And therefore if the peti-
tion be jndorfed, foir cette matiere oyde et terminée par-les feignenrs fpiri-
tuall et temporall, én parlement, or par les juges, or:by a feledt numbcr
of lords and judges, or by the awditores querelarumy it ‘gives them 4\
full, commiffion for the determining thereof, as if it were by com-
miffion under the great feal: for the petition and the king’s anfiver
indorfed are a record ; and by what before is thewed touching writs
of crror, a petition of error thus indorfed is as full a commiffion o the
lords in parliament to examine and reverfe or affirm a judgment ac
latv, as if it had been done by writ, for in thele cafes the king’s
anfwer is an effectual commiflion according to the tenor of it,

* Axp%herefore if in parliament there be a petition of appeal againft |
a decree in chancery, and the king indorfes the petition, foir mande as
Jeigmeurs, fpirituall et Jemparadl, or to a felet number thereof, a oyer ot
tesmmer ceft appeale, there is no queftion to be made, as I L'ongeivc,
but that accogding to the tenor of endorfeménr there way be a pro- *
ceeding in parliament to hear and determth® x entegro the juilice ¢
‘or® ijuftice of fuch decree; for the king, that is the fountain of ju-
nfdid:ton,.hath hereby dalegated the fame by fuch his endorfement
of the petmon as cﬁe&tually as if it were don by, commllion under
.mwfcal. L e ¢ s '
; Taﬁ true ﬁ:ate thcrcforf, of this queftion is, whéther the houfﬁgﬂ
lorcb, by a kind of innate inherent jurifdiction, Jave power, withot
£ any fuch coulmﬂion or. dclcgauon fidm the king, toteceive appe
againft®decrees in chancéry, and to hear and dctcrm;nc them upon,
¢plenuyhmngoftﬁecmﬁ'e or not, s
> Bb 2 _ ‘ Axp
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m&m and dmmﬁs\efm appeals. For therein 1 thmk
' this difference will obtain. ifthbmzfcofappealbef '
-matter, as the party peupomqg . may have remedy by bill of revi
+in the court below, then Itbmk;hc ought not per faltum to camc o
-~ the lords before fuch bill of review had and finally determineg ; for
it is a proceeding per faltum, and extraordinary remedies ali;mm to
be ufed till the ordinary remedies fail ; as in the cafe of the bithop of
- Norwich, ror. part 500 E. 3. n. . where it was refolved, thata writ
of error lies not in par.lmment upon a_judgment given in the cqm-
.mon pleas, till the fame is affirmed or reverfed in the king's bench.
. And thus I hwe km\m it often refolved in the lords houfe in_par-
liament, vh;.re petitions of appeal againt decress in chancery have
‘been difmiffed, if they contain only matter of 1eview remediable
below, and no bill of review either purfued or finally determinedtin

the chancery.

|| .

- [ :
«  Bur the quc{’cion in controverfly is touching fuch appeals, as re- -
quire an entire rehearing of the caufe upon the proofs had therein ;
* which cannot be done by bill of review, but muft be doné .int ‘an-.
' "othereway. . This is “that, which is the true matter and ftate of the

Jqueftion. & H0® y
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. rm. RBASONS A&wau ron, AS Aoamsf, THE Juummﬂﬂn'f“
J os THE LORDS aousn‘ks SUCH IN ca.sns OF unu.i FROM
m:’cuas IN nqyr'rv ‘ s LR

: THE reafo:: afferting this _]l.lnfdl&lon inherent and radical i m the:
lords hou['e are as fbllow o

It feems a thmg highly unreafonablc, that the decree df a
chancellor, who may err as well as another man, fhould be fo con- '
clufive, that the fame fhould be unexaminable by any other court,
+ Byt be binding as the laws crfthe Medes and Perfians, or as an aét of
parliament.

I PuE court of parliament, as ﬁmng in the lords houfe, or the:
lords fpiritual and temporal aflembled in parliament, are the higheft’
court of juftice in whe realgp : and here the judgments at law of the
grcz.tc& ordinary court of juftice, namcly the kmg s bencle, are ex-
aminable and reverfible for error.  And what "reafon can there be,»
that a decree in a court qf equity fhouldehave 3 greater facrednefse

7 thaa a_]udgmcm:at law 2
: - . Lo L]
5 3. THERE are’ fevu'al pl;(:ﬁlttls in the logs houfc ofs reverfals of

! decrees in courts’ *equity and fentences in the courr. of gtar-cham-

: ‘be:;, upon peut:m immediately pgeferred to ohc houfe of lords,
without any commiffion of indorfement of a petition by the king ; L
efpec:ally in the long: parhamenr begun in 1640. And now®muft

'!' %,)1 %thofe rewﬂils fall to the grownd, upon ﬁpp&uon that &g
lold! l:ad no yxnfﬂ:&.londx the cafes ? Nay, there are fome inftances

mthef pm'lumentofg. Ctr. 1. ancfpoﬁiblﬁm

- ‘l_{;-‘l _.., ”,
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fu;ther fmcﬁ‘&h&e may be m%,pfecedcnts found much more.

L ‘mm - .__ 3 3'!\ - £

Ox the other ﬁdc, aherc are reafons of great wg;ght againft an
‘original inherent jurifdition in the houfe of.« lords, without a {pedial
commiffion or qgggaplqn of chh authority from the king, either by
-commiffipn under the great feal, or by pndorfqmcut of {uch p&mon
or bill of reverfal firft made to the king.

L

1. Artioven that the Englith monarchy is not in all refpetts
abfolute and unlimited, but hath certain qualification of monargchi-
cal power, efpecially in point of making laws and impofing taxes
upou the pCOQIs:, yet certainly, ﬁnce the denomination of govern-
ment is ad p{qrmmm, the govemmcnt 1s' monarchical, and not
arlﬁocratlca.luqr democfatical. And hence it is, -that gll jurifdiion
in this realm, whether ecclef aftical or civil, is derived from the
crown ; and that the exercife thereof in the minifters or judges, fo
whom it is fo delegated by the crown, is in right of the crown and
by virtue of a delegation from it. And it were a thing fcarge con-,
ﬁﬁ:.nt with the monarchical government, that thofe {entences Judg-
‘ments or decrces, which are prpnounccd and ‘given by the King’s
authority ;and commiffion, fhould be cxammed By an original Jhnl-
d&ﬂxoﬂ lodged in tife houfe of lord§ thhaut efpecial authonty

i «given by the kmg by ,v.;xt commiffion or enddrfement.  This were
/ to make the bafis' of the government arlf’coc.mtncal fince the laft
| divolution of appeals would be, from the kmg and the _]udgmf:nts

’ given by hig au;bomy, unto the lo;ds 9

n
b ‘

2. Tplve ar e lhqu, in the ¥ Chapter, that chq :
rcngw or reverfyl of _;udgments gwcq in the king’s courts is nter *
1 ‘M Mmgaros, and cannot be put in ure fe jﬁma!: mandato. . And

therefore judgments” given in the loweft courts cannbt be reforfoed
without a wiit of falfe judgment, and ludgmenﬁs in the king’s courts

LS ”

. See before, Cuar, XXIH P 153 --l--F H. _.-,.'_ “ond
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- not to be examined in the lords houfe without a peuti’on to ﬂ:e
king and a bill figned or writ of error under the great feal,  And the'
fame reafon holds in decrees in chancery ; for (as by ufe and long
cuftom the fame has begn pradtifed and fettled) thofe decrees are
made, by the chancellor by the king’s authority, and in his right,
and asthe ordinary judge in caufcs of equity theretinto deputed by
the kimg, and therefore not to be examined or fhaken withour the
king’s gonfent. For it were an effort to fet a fuperintendency of the
Jurifdi¢tion of the lords houfe above the jurifdicion of the crown in
cafes of appeal : for it carries over the dernier refort in cafes of this.
natyre fingly to the houfe of lords.

3+ Sinc¢k there can be no jurifdiction in this kingdom, but what is:
by charter, or by.commiffion from the king, @ by ufage or preferip-
tion, which always impliesa tacit derivation ; and fince there is no-

« thing of fuch jurifdition given exprefly to the lords, for the writ
whereby they are {ummoned is ad traflandum nobifcum fuper arduis ne-
gotiis regni 3 it remains, that they, that will affert this juri{diction in. /

.+ the lords - houfe in cafes of appeals without any particular commiffion #
or authority by, bill figned, muft make it out by proofs of record of.

unclutﬁlbnable authdmy and good antiquity ; which can gever be }

done ; but the contrary thereof will appear, when we come % ans-,

fwer the reafofis afferting tlu.s Jurifdiétion, o o o ; B

;\I;w 2§ to t.hc wafons of the affirming affertion. .
* 2
1, As 0. the ﬁr?c, it is certamly moft Ju& arfd rcafoniblc, that
;hem fhould be by law appointed fgme means for exammmg and
reﬁmhmg errors in decrees. The law itfelf and the goverhment
..' ‘were la.nie and defetive *without it. This thereforc is nof thu
L quefﬁon Buy the qud:uon is, whether the houfe® of lords have a.
radical end lnherent power to do it without a fpccml gommiffion _
ﬁ'on the forof'all handl it is agreed it may | bé done by fpe- *
I

cial.



“. l‘“ i V&un thG famc dnfwa' is to*tim {econd éafbn.. Though #h
': urt of j@arlzﬂﬂent o?‘ t‘h& lords houfe wcrc the higheft « ;
Lourt yet that oth not fhcrcfarc enable them to reverfe ju gments
2 or dccrecs without a {pecial commiffion by letters pa.l.cnt bill ﬁyed or
“writ of the kmg enabling them thereunto. The king's bepch out
- of pm‘hament is the h:ghe& «court of ordinary Juﬂxcc yet they cannot *
;;verﬁ: Jmﬂgments an.,m'fcuar courts without a wric of - error under the
grcat {'aal Sh SE RN s Py g L ,;
Bu:r 'by thc g@y, though the e’otm' of the Ierda h0u{'e in parhamen;
43\: higher than other ceurts, yer we | ‘hot takeit to be the fupreme
court ; for fuch only 15 the fupmme’ it of parliament, confifling
» of the: kmg as'the head and the twa:hmfcs of parhamcm, confli-
+ “tuting all mgethc; g fqvcrclgn court *,"

iy s 5k . O
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CONOERNING THE PRECEDENTS OF THE nxnncr(n oF Jutsmc
11d% IN THE LORDS HOUSE, IN REVERSALS OF DECREES uﬁ
CHANCERY IN CAUSES OF EQUITY.

o i

IF thc lords could give us good evidence of record, of their an-
cient and common practice of reverfal of decrees in chancery
byan inherent original jurifdiftion refiding in that houfe withour
commiffion or delegation. from the king, it would be of great
moment for the affering of then' _rurtrdnihon in this particular, 1

But upon a ftri&k fearch dnd i mqulry, we ﬁmll find & great, de.fe&

« in'the proof of the fact..

.
. IT isytrue, there har.h been fince 1. Car. 1. fome inflances, and
: 1' nce 16. Car. 1. many more in the long parliamient, of fuch rever- *
fals, of decrees.. A.qd this practice had its nfe upon thd'e three %
occ.a.ﬁops : AT .
: . ,!‘ L ? .
1. THE lb;d' Verulam bgng cliancclbr'nfd-_i'hig.ny «decrees ugon * |
meftygrofs bribery and corruption, for which he wag deeply cenfured.
in the parla;ngmof 18 ?aa Ang this gave fuch a difcredit and brand ‘1'
to the decrees thus abmngd tha they were cafilys fct-aﬁdc, and * |
mmade way in the Barhamqp'l;g_of 3. Car. ;&r the hﬁe attem'u agatnﬁ_
decrecs madc hy oﬁg: thee!iors _ _ 3 4
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“hwdd “which whfdohc and. prcl'gn&d ‘to the Idﬁg and hy the
* ordertd to be bound: ummﬁmw&w
~ dence of their Junfd&&:on and pnwlega&; ‘as appears by ﬂ&e mqm!
of that parliament, viz. 3o, Novemb. 1621 and 15, Dec. 1621.
“which book iy ﬁdl referved among their- archuel and is printed.
And this book gave the lords occation: of loohng into the elacita
Parliamenti temphre Ex 1. which they’ Qﬂalmd Aingly to the hqufe of
\\ lords; and thereupon began in the p.tr]m.ment following, yiz. EI
Juc. to enlarge their jurifliction, not only to cauies of “appeals, bm' 1
 almoft to all kmdof;ur{dléhonmtheﬁai’c inflance : &MM
o wsmmu@, butihat#beyhd gotten it to be a{cmhdm
- by petition to themfelves in all caufes as well civil as criminal. - But
~ this held not long,. :

B - Y .
3 Ac.a.fm, when the. long parliament came after intermiffion of
parliaments, and the grievances of the fubjects by the reafon thereof
 were very manyand hnportunate, fuch a throng of complainants prefied
~into parliament, efpemally into the lords houfe, as tranfported pro-
mdmgs in that houfe beyond the known ancient and regulaf bounds
mof Cumplamts of decrees fentences and judgments came in
apace, and were promifcuoufly heard, #nd indeed it would bertoo
| w;m for any perfon to juftify all proceedings of that irae to
" be canfon&m to tl:cra?CIent and rcgulsr proceedings of parha-

"l!letm- 8 3

. “Turse then were the reafons thatelet e Yoot . e ‘et

o j\nﬁ'fdlaion of gppéals, ;&ﬂ!ppoﬁdtdim ridically nfferent in"the

" houfe. And T coid never yer fee any precedent of greater antiquity .
than gu Car. 1. l\ay fcarceh&q& 16. Car. 1. of aayfuchprbcwdmg
nahe lords honfe. i R R o _

Bor 1 all’ now nm wh&um the ﬁﬁta&mwa? fe!nn_‘g up -
mmmmMMhm aadwh&&mermm .
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mex tha pﬂnm of 18, Jac. wherein the lord clmuﬂor
walecnﬁn'odﬁl'wmpnon the courfe for reverfal of décrees

| was, —cither by petitionto the king, and thereupon a commiffion
ifued to examine the decree and proceedings, whereof there are

fome precedents ;—or elfe to fet it afide by aét of parlisment; and

fuch vas the proceeding of 26. Maii 21. Jac. for r¥verfing a decree
for the felt-makers and {ome others abowt that time, *

BU'T, even in thefe latter parliaments in king James's time, the
reverfal of decrees by the inherent power of the lords houfe was either
nogknown, or fo new that it was fcarce adventured upon by the
lords.

Ix the parliament of 18. Fac. wiz. Journak of 3. Dec. 1621. fir
John Bourchier petitioned the lords againft a decree by the then lord
kéeper in mature of an appeal, becaufe his witneffes were not read ;
and prayed the lords, that they would rehear ghe caufe upon the
*proofs, - The lords referved the bufinefs to a committee to examine

» and report what had been done in like cafes.—1oth December the lords «

referees report, that they could find but one of that nature againt
Mithaglede Pole lorl chandellor, and that upon bribery and corrup-
tioR.* *The lords thereupon examined partics, whether the proofl
were refufed o be read in fir John Bourclucr‘l cafe and finding up-
‘on cxammatton, that all mdberial proofs “that were Sefired by fir ]ﬂ\u
were read _they eaufed, fir ]ohn Bourchier for the feandal pyt ppon

d:ckeeperae afk }us'pas'don hit would never proceed to rchw ]

the caufc upon d\e merits tﬁemf as- defired by zhc p&nmn.

R the pm'ﬁamttﬁu. Yac. the cafe ofMarhcws, as it*is re~
- ported ‘By the Journal of i lords houfe, is very fignal, and exprefly.

" i
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hegnngs by the lords committees for. petitions, the lords committees
28, May :62.4. feport. their opinion to the Koufe ; which was in gffect
‘o reverfe the decree, and to charge the lands of George Muthew
Wxth the debt, *and that the execution hereof be referred §o the
chmcery The fame 28. Maii in the aftérnoon George Mathew
prefers his_petition to- the: iiords fecting forth, that the decree had
‘been long fince fibmitted to ; that to Tear a caufe after & {ubmiffion,
no corruption appearing, would be a dangerous precedent ; and nhat
it had “not been the courfe of this houfe to reverfe decrees by peti-
tion, but by bill legally exhibited, efpecially no corruption appear-
ing =i He prays, that he may bave the liberty of a fubpana, and
that he may not be concluded, nor a decree fubmitted unto overs

~thrown, not his inheritance taken from him by this honourable houfe

only upon a petitign. Thereupon four lords were appointed to fet

- down an order in this caufe, viz. the earl of Montgomery, the b:ihop

¥

rc, a'
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cof Lincoln, lord Say, and lord Denny.—29. Maii 1624 thefe .

lords report their order, viz. that the caufe depending between
William and " Geédrge Mathew be reviewed in_ckancery by thedbrd
keeper, affifted d byduch of the lords mament as fhall be"nbfix-
“ nated byr%:t houfe afl by any two of the _;udgcs whom the lord
“kedper (hall names for' which end the lord keeper is to be an huinble -

mhﬁ majefty from the houfe, for a gommiffion unto hirfif€lf

and the Jords that fhall be named by, the howfe, for the faid &vu:w and
final deternfinatton, of the caufe, fs to them Thall appear juft snd

" realonable; aud thrat the lords defire may be done with all conVe- ¢
 nient fpeed. gm “which ordef being read, the houfe appmved‘

w And thefe fords were named byuthe houfe w0 be _qomed in

. i g l'}

* The petition 26 M.tcﬂ, tlﬂ.t the deme was m‘yn the hfeaf'igg petisiener
' George Mathew’s father, and that George Mathenw bmﬁlf uq: newer m une& _{xir,
’uam dbirs. ke et any fuit uudm; —F. a. :
] g, 0 Loy




act-of Monrgomuf theuarl afﬂndgww dg,lordsbiﬁha*
Durham and Rochefter, the lords Denny and Haughton: and the
" houfe ordered the caufe fo be heard and determined the. bcgmnmg of,

next term,—And note chis parliament continued by feveral ad_}dunx-"ﬁ
mente from 29. Maii to 2. Novewbris, and dfnce tll 16. Fe

h'nar‘t 2 . 6 .

* ° Now herc was the true and regular way of reviewing ‘a decree ;.

namely, by commiffion.  And this done; not upon a fudden, but
-~ after feveral hearings and a report from the lords committees of pe-
titions for vacating the decree. Yet after all this the lords them-
felves put it into a commiffionary way ; which is an inftance of
greater weight againft the inherent jurifdictign of the lords, than a
cart-load of precedents fince that time in affirming of their jurifdictjon.
And fo much the rather, becaufe this method of reverfing of decrees
in chancery holds an analogy with the reverfal of judgments in
- parliament, wherein the king’s commiffion, either by writ of error,
, ‘or by thdorfement or anfwer of a petition of error, or both, always
precedes the lords proceeding to reverfe judgments for error ; and
“ holds- apalogy with ¢he ftagite of 14. E. 3. touching delays in judg-
e, , wherein therc 1s direfted, that a commiffion iffue winder the |
great feal to,the lords and judges appointed for that purpof®; ande
« agrees with the conftant Jayd of this kingdot#,euhat lodges the originale
of muifdiétion primitively in the crown, whence it is derived by-
dmtet.oannﬁﬂion of WIjt to the, courts of juftice. 92

- . .,. L TR ' » e

’ lnnxsb aftcrwa.r&s in the parliament of 1. Cag. the lordls, ﬁndlng .

A% eghat no gommuﬁoh xﬂ'aegl, blamed she lord keefler Wdha.ms for not

.

ﬁe&.ul.l profecuting tl‘l'at.ordcr "The lord kegper *excufed it; bes
caufe sl;}eT king a.bfnhmely refufed to iffue any .corpmnﬂion but By his’ f
dates Yerto gwe a counttnance to theit pnfdx&wn, 23, 4

qu' imhgh; Y gubhc acknowledgment in the [prds houfe, -
thrc

“ .tlnr. :hq&‘uﬂm ?&d.t.lﬂ', md to afk . pardon ﬁcom the houfc.

ﬂ\vri g | T
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myﬂ.’bythehﬁyobfcrﬂ, tﬁmnﬁtmnum mpded bvf
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So thatuponthc whoh: matter, xftheqmﬂaon bedbwmer &ﬂtn,
there is no fuch Tadical inherent jurifdiction in the houfe of Mrds,
without a {pecial® authority defived to them, cither by the hug’s
commiffion, or by indorfement of a petition of review or reye:fal,,
to examine errors in decrees in the chancery.

Axp thus far fouching the queftion weri or juris of the lords jurd=
diftion in this cafe.
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TOURIING 'mn quesTio® DE BONO; Axp wm.r EXPEDIENTS
“mAY BE THOUGHT oF,  FOR ACCOMMODATION OF THIS DIF-
. FERENCE, WITH A DUE SAVING OF THE KING'S RIGHT, THE
¢ INTEREST OF “THE PEOFLE, AND Y% HONOUR OF "THE
PARLIAMENT. '
- ot s
hath been faid, that the method of reverfal of decrees in chan-
cery by the houfe of lords, upoa the account of their own inherenr
radical jurifdiction and as juftices of the laft refort, is moft fafe and
convenient for the people.  For what if thv.ﬁe.mg will grant no {uch
c.pmmlfﬁon to examine an erroneous decree, fhall the fubjedt be
without remedy ?—Again, we know, the king by his commiffion

. may name whom he pleafe, that may be perfonsaumindifferent.  Nay,

r
.

«if it flould be placed in the judges; yet the judges are all made by

the king’s commiffion, and may be fuch as may be at the king’d
plcafurc removed, and are inder greater danger of being overbiaffed.
W’,l;cg‘:as the lordS are judices nati, fixed, perpetual : agd though
dheir honours be derived from the crown ; y§t being once fo derived,”
2 hereditary in their blood, and fo they de.rg\c lefs ca.pable tQ ba
orqqut or overpowered %y other mﬂucnccs

e *

To thlnl'ﬁy, th&,-—a-: % Thl!dsmd of reafpning feengs a¥ flrongly
m‘cn;tcfude that M jurifdiction fhould be exd‘c:fcd by the lords, |
Whuem we know, that by the fgitled laws of this kingdom u!l
“the juglges of \Weftmmfter-hall, juftices of gaol- ddlivery oye® & for-
sminer l;mc\ peace, commiffioners of fewers, &c. are.all conftined by

hie the!kmg, and fo have always beeg; and th The' $lminiftration of

- jultiedn all ages pc!fil!mﬂ by perfons thus commiflionateds, And

w‘ﬁyﬂ* &ﬁb. Mof gemcﬁcemema:m to the down, that fisclt
£l com-
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" commiffioners and guftices fhould be apgmntéd ds afc both: lea.med
and Juft ; for otherwife the damage will be of greateft moment to thee
crown. And befides, as his own intereft and the interefts of his fub-
jeés oblige him to be highly careful in fubftituting fuch judges and
commiffioners as may beft perform that employment ; fo he is under
the folemn obligstion of his coronation oath to be highly carn{ﬁl in
this bufinefs, that, juftice be duly adminiftered. Otherwife the beft
firength of government will be loft or fhaken.—But z. Who confti-
tutes new Jords, who conftitutes the lords {piritual 2 Yet thef® have®
their voice in the reverfal or affirmation of judgments. And yer the
fame objection may be made againft their fuffrage in this cafet—
Again, 3. The fame kind of reafoning would give the lords an inlle-
rent radical jugifdiGtion, without writ bill figned or commiffion, to
reverfe judgments at law; which yet are not examinable by them
without the king’s writ, “or at leaft a petition to the king indorfed or
an{wered te bring the record into parliament. v

Bur on the other fide, if we look upon inconveniences, we fhalk

. find it highly inconvenient, that there fhould be fuch a #adical,
jurifdiction in the houfe of lords, efpecially in relation to decrees in

equity.

L .

.
v ..
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1. T4 s true, the lbrds are of a noble extrafion and cducation.;

thcy Jnay be expencnc.rd n pelitics, in military affairs. * Yet no one !
will fay, that eo nomire that they are lords they are all compegent:
judge$ o‘f cafes of law or equity. Ho;v many }roung lords gre there,
that are no# thirty years old ? ¢ "How, masy are *‘garcquainted
cutterly withy the proteedings or rules of law or eqfiity ?  Yet one of.
thefe may have uhcrqdd cafting, voice, which fhall overturn judg- ,
ments Or decrees' made with greateft delibefation. of, moft l;arncd

chaficellors or Judgcs

.
Ll

l' . .

- 2. Kcaty, as t6 matters of equity, thq?’ure govcmtd in & great

mesfure by cucumﬁa.nees, and are nos undcr"fuch exagt mlcs, as
€
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. Wpreat adveryence and attention, l:h&tmeequitynft caufe is no? lo.
gaily dilf&r'ed -and therefore it s, that there daily happens great
diverfity®of opinions among learned men, when they come to particu-
lar cafes of equity. . “What kind of uncerminry fhall” we then find,
whengan hundred or more unexperienced men Rall be judges of
caufeg of equity ? . The antient rule is a certain trugh. Better a mif-
chief m a particular cafe, than a common inconvenience. Itwere
o Tar better, there were no relief at all in caufos of eqiity, than to
have every caufe under the various fentiments of a hundred judges. -

.3. Aca1xN, we daily obferve, that in particular cafes, when they
come before a multitude of judges, efpecially that are great men and
therefore not eafily controulable, perfons ?ncemed in fuits meet
with fome, that are their kindred friends favourers landlords
*« tgnants or relations. And itis grown a fathion.in the lords houfe,

* for lords to patronize petitions: a courfe, that, if it were ufed

o by the judges of Weftminfter-hall, would be lobked wpon, even by

. “wthe patiament icfelf, as undecent, and carrying a probable i unpumuon 1

or temptation at leaftto partiality. “Such addrefles as thefe are unde< |
ceng agd unfafe, and indged intolerable to be found among judges,
wha muft not know perfons in judgment, nor be fweetenal by fuch
kind of applications. Yet I leave it to guy obferving peifon t0s
confider, ;whether he thinkgit poflible, ar adlgaft probable, that thefes
#pplicgtions can be avoided to {o many and fo great perfons and of

fuch extepfive re]aﬂongn’.. ., _ > .
- . . - » ’ -
.18 Tnzsx and maly more inconveniences auand this Jt)fllcamrc ac
large in‘the lords houfe. - | X ¢
, oo, S AP »
*

*+. Aw ndwetherefore t? bring this 'buﬁnc{'s d.fhig book to a con-
dui'noﬂ, I fhdll advcn:uf‘ to propound fomething, that fpay prevent

»md rcn:wdg thefesgafid thc like inconveniences ; an.d that may pre-
D d ferve
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t. Trat the appointment of tryers of petitions, which is'mgfa |
done by the Kingthe firft day of a feffion, may not be @ piece mﬁ
of ramvé and forfality, as it is now ufed ; buc that a felect néimber
of the moft judicious lords fpiritual and temporal, and' that got in
to0 “exceflive & nuniber, togethér with the judgges, be appginted),
and thefe to be commiffionated’ under the great feal for that purpofe,
to whom as occafion requires petitions for reverfals of decrces may
be referred. ~ And the like commiffion for examining of judgmegts
in writs of error. Ohly the judges of that court, out of which the

- record is remoVed, to be omitced in that commiffion’; and only to
be prefent if occafion rgquire to hear the reafons of their judgments,
as in error out of the exchequer chamber before the treafurer and
chancellor. : .

g T acconﬁ;g to the antient courle, all petitions of reverfals ¢
of detrees in chancery preferred in parliament be dire@ed *fo the’
Ring or the king and his council, .and delivéred to" the'receivers of
petitions ; and the king and his councileto be yuended by she, te-

. ceivers of petitions, and endorfements to'be thereupon made aecers
mg as'the cafe Hail requl;e. Soit cette pdimm bayle @ wyers de peri-
“rions’ &3¢, a oyer ek 16 Mifter “folone droir @t raifon's et eux: o affuns «
6 &c. deur, quorum &'r. And becaufe it may not' be détmnﬂae?j
in that feffion, then a fpecial commbﬁ'mn"t&thﬂal'j'ers whE?édf' forme

of the guortm te. xafine and defermine the “crfors int thedccret 3
' and {o in Writs of e.gror -
1 5 < i ol

:I'Hlls courfe, = e : o

r.‘Pk:mzmrtsfﬂ:c King’s'right as the fon&rpatﬁ:of’jdﬁﬁj{&ioh ,and

s thét decgees are patfed by the lungshmthority, fo by’ the Yame
wthod‘ty they aé'e-afyo:ded- if tHewhe ceufc, add not ¥y a kindf
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ﬁumthehngtothelo:d.eby anmhemntnghtof‘n'
dernier ‘?e{'ort, which feems not agrecablc torheconitlmuun nf &e

Enghfhgovemmmt. Y P Loewtom Siee i
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2. ,:,[' #1s method 'smpﬂ: {uirable to the method that the parhatnent

. hﬂhghalkcd out in cafes of a like nature, as any man that asen-
> tively reads the ftatute of 14. Eliz. cap. 5 furd‘amaﬂqn of delays
in _;udgments may cafily obftrvc. ;

_ 3 Ta1s method fuits with the antient form of reverfal of Judg-
ments in the lords houfe 5 which, as hath been at large fhewn, was
antiently by a feleét number of lords th o appointed by the
king, and no bill or writ of error in parmt without a previous
Retition to the king and a bill figned for its allowance.

«. 4 Tmis prevents the many mifchiefs and inconveniences, that
* “happén upon promifcuous determining of fuch caufes, by the.fuper- " 2
numerary vote poflibly of one pet{'ua, and he pofiibly not fo compe-
tcat,,agudge in fughcafen* !
o -t..) 4 C 4
s Tnu,, preferves a handfome decorum and dlg*hxty in the lo:dso
. houfe, wherein fome of thdir members re iﬂqs P commiffion wpon?
tm?oouﬁon.

o _‘.-1 o B

SRy, '!,}us mAna td have f?nb:hty and firmaefs in brqceedmgs ;.I-
° ‘Men’s-ecrecs Thall not be broken, nor reverfeq), withouk juft caufe 7/
“*and due examination $py perfons cfperienced daa Jparned i m;nattcrs
of thi§ nature ; forthey.ﬂgcs!wrcarcmtnn]ywbeaﬂﬂhmgtoi
. adfife, bug commsﬁom to_affent or difafitnty ag® rhcy are by the
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"‘proceedmgfor rw:r{'n.lof dccrcu'maquuyl. Il .J ‘3
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8. Thrs is ag{;z means, a;*m B oo biod, o kiee. mﬁhm
“cellor or keepereand judges untiari-f]dt care that their d:cricf -
- judgments be well grounded ; for there is a due and regtlar thod
of apluql l'[o on the other hand is a good fecurity proﬂdcd ot fixch
*as have: nbw run it may be a long and expenfive fuit for the obtaining
% of-a decree or judgment (and poffibly all the fubftance of himfelf
- and his family or fome purchafer for valuable confideration ave laid
upon it) thateit fhall not be lightly or loofely thrown off’ by perfons
unacquainted with p ings of this nature, and. yea and poffibly
by the vore of fuch a¢ never heard the caufe (if proxies be allowed,
~which I know not whether they are or not) or poffibly by the vose
of one that never obferved or heard one half of the caufe, or if he
‘heard it yet never leard a caufe before. :

o E J . \ bt
Tars method of proceeding, as well in writs of errorupon judg-
ments as in appeals from decrees, would. render the proceediner of
the Jords much, more regular and orderly, much more agreea.b'ﬂ 1o
< the lafs of the %ingdom and the king's juft right, myuch more fafe:
wfor the people mld corfiriant Yo the true fnd antient ftile and order -

of parllament wx‘r.h leff expence. And bu{mcg'cs of this naafie
woulll geceive their determination bcfonn Q’c nmiffioner:, though

the parfiament fhould be proroguet: ad_;mmlcdaor difide+éa;,. wvitheut

L fnrcmg the compl%m.nt to begin all anew. ' {
4 £ - .
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FoR. a conclufion of this difcourfe, 1 mu{t nceds takc noﬁt:e of
~ fome extrav acr&u aﬁ'emons, thét have bc:in ufed by s{'o&nc m;;hw'
aifcrqng the lurdsjuh{'dxéhon. y O g R,
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he place d _yunfd:&mn unto which is the hﬂ‘ appeal, ehe dun‘ie:‘ :
refort :Dwhich expreflions, as they are very ugtrue, {0 they are very
unwanly ufed by them ; and I dare fay, they ‘&pr do *not under-
ﬁmdp or do not confider the confequence of theni
= .
- Ty regiment of England is monarchical, and the king :s..thc :
,fupreme head thereof. This is the chief article of the oal.h of
fupremacy.
ﬁBv-r it is true, that in fome points of fupreme government this
monarchical regiment 15 qualified. . The king cansot make laws,
nor impofe taxes, without the advice or affent of both his houfes of
parliament. But when laws are {0 made, yct"thcy are the king's
faws, though not to be altered or abrogated without the like confent
" by which they are made.
5 . .
" A% the fupreme court of this kingdom is neither the haufe of "o
~lords alone, nor the houfe of commons alone ; no, nor both houfes
+ wirhoyt the king.—The high court of parliament, confifting of the
déagoand both hdufes, i the fipreme and only fufreme cdure of this,
g gdom., from which there is no appeal. 'Wh!nw the dernict
4 vefort iy there muft ncofls be the fvveﬁ\gnty andfpthzsw.:rdh
Peenftantly ul'ed a.nd 1omcd with it.
9 29 oey '
Wes 31?36 E."g ngpr gave thcopnntgg;hwdf Mm1u
» 1 the Pﬂnce, thly forgot to infert or Wcli expeefs the fove.
cignty that the kmgnumded to, yeferve to Jadmlelf, the jus ﬁm
~ Thereupon hese was a dcclara.nonnhu& (which You may
--&Ji Titles of Honor, page 461 %) by the king, gm'k Yiredt -

k ; W,‘m& la ﬁwq’aag, et kjkﬁﬂ , Joient e?@nurm:: a ta:gom:
ato

=D

.. G A 2

a? : %;Q'-o.‘.ﬁ'._- ‘hﬂ(ﬂﬁ@nﬂf tﬁst. l?mpagnuy.dhgﬁ' §rvep,

= i @h a{ _ ¢ @ty
f"uﬁ‘. {B‘ -3 x L A f"':""_ :,__,_,q'- \q T '



4 5 g R A o
do af dwww the kmssamhoﬁq\mg
efer -the dernier refoit and appeal to hignfelf :
~w1nch by thc ﬂiatutes 0524..6“& ¢. 12. & 28. H. 8. c. 10. was
Wumcét{o the crown, and the lait divolution of appeals to the ﬁn
‘_ Mﬂdﬂdmf-byﬂ.hat former % {tatute that the king within Lb\ls Aing-
“dom is the feat of jurifdiction as well ecclefiaftical as civil, and that”
“| thde:mqrmﬁmmsto beto him and not to any foreign power. o
i ;&uvmiw let any man eonﬁdm;ﬁ;c rathaefs of the beforementioned
a(ﬁ'»u&h, »lhat thie dernier refort in all cafes is radically in the houfe
of lords ; which mﬁ«a@y is one of the greateft points of - querexgmy b
~ahat can be and is coincident with it. A

Aca1x, if this fhould be, that the fupreme jurifdiGtion withour e
& 'a_p;iea{. the dermier refort, were to the houfe of lords, therras ther -
Jegiflative power virtually and confequentially there alfo ; or at leaft
that power lodged in the king and both houfes were infignificagt. .
« For wha,( if thelords will give judgmemn againit an a& of pa.alu_
“ment, ‘or deq‘un:ﬁ t nuil and void ? If they haye the dgrmcr reltsy e
thiy/declaration or ‘udgrafnt wiuft be abféyed and obeyed cand- fub-
mitted unto m‘cmcﬁably ; for no appeal lies from their Judgmggug
af thcy bc the fupreme court.  And jE.i= G L‘fﬂd!,\ this ¢hall not be
prcfumed ‘they vl do: o fay, if tm. pofition wkre truey k. y if
"y they will 3 “nd the RNk T Einddam Wi becis $60id r e
preférvation both of 3 yhe king’s r'ghts and the people’s, thm to put
dhem and all e Jafo of the kingdom inte the powe:-of the ords,
Lhovgh orhcrmﬁ. 3hcy' ju‘.'hce lhould be unqueftionahle. i b ,;
& ¥

,' all “_'M&m&.&fﬁ.
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1t the king nmq :ha
fur . be' thus in the
King, \n&—ﬂb‘bﬁdﬁ&‘ mdi ﬂbfumadiu‘ﬁv? power of jurifs
diction and démier réfort fhould’ bé radically it'whe lofds, and
fo aﬁqomnmr Thietefore'it is not only de i tride in our w
'® ment, St it is moft néceffary, that the fupremie decifie power or'
jurifdiéon and thie dérnier refore mult be where' g legiflarive power _'
is; g And' it i8' impofiible it fhould be otherwife, tmlefs we wheily
diffolve the legiflative power of the whole body of the parliameny,
king lords and commons, and put it into the heafe of lords ,’
whb, by their fupreme decifive ‘power without gppeal,” ahd as the
* dernier refort originally sadicated in them, m& at thele pleuﬁ:ro &
rehd!:r the legiflative power idle vain and mﬁgmﬁcant.

* 'A‘B‘n' by this, which has been faid, any man witl®hglf an eye may
Ve thfgrutj.inconvtxiiencé-of lodging-iny‘ judicato

whiesgpeat reafon this _]unfdxfhon catne to be difufed by eir noble
ancelyfhs, whole fehfe of the common good of thking aMd king-
~“dom, yea agd of their own poﬂ:cnry, did, &, la(asghinguith thc '.
ne{erclﬁ: of jurifdition ﬁnﬁy for fome'hu.llbals years, — Anduit *
’

istifs. o Sl - :...__\ P
. Tag @n‘ court.o? parﬂ:ﬁnen;conﬁlhng wf ¢ mﬂnd, both
» fhc'houlg of pnﬁ.n;tmgm are certainly the only {ugrernc cow? of this
*ringdom, to whom tfje divoluti the larap eal or derflicr
refore doth belong.  Andethe lords are a comftitucnr part cﬁ' this
o fuprerfe court ; withour which as no law can bgmade, fo no® fiftal -

uml?cglahﬁ:lud gment n be givén. Though Ir ’cannot ﬁnaily
and without sp@.l veg by t thc:‘ fo it canpot bc-gl vep without

. o )
r_hgm'. ' g'tbwﬁ) ¢ logfs thould hayff a powex of | v adiction, an
5 L p T .’? ii / appeal
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¢ repealed, i eyﬂ:hmd Exvmemdbjmﬁ apq;s
. cial Junfdléhon, be prejudicated nmeﬂ'mly by their o gment,

~and an 'aﬁtiq\P_ o of that determmanon, which (as of the
- true fupreme pofer) they muft now reverfe. And fo the nuconterdt
i,‘ . of the fub_]c& ter have his 1a.&appeal his dernier refort, to the true
fupreme court, the high court of parliament confifting of king, lords

and commohs, is loft, or muft neceffarily be fruitlefs ; be{;t fe thc .
lords, . who as part gf the parliament muft have voice in thatra.ppca.l,

- are already prejudicated by their own judgment and anticipated

o, T A

3 o

¢  Axp all this incgavenience would be remedied, if, according to
the antient courfe #h writs. of errar, and -according to the methode
propounded as well in writs of erfor as appeals from decrees,oa
.+ certain fele&t number of the lords with the judges were commiffionated
by the k'-ing tp_examine hear and determine i:rrors in judgmcnts and®.
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