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TO THE

K ING

May st pleafe your Majefly,
HE Subje& of the enfuing
Difcourfe, it is humbiy pre-
{fumed, may not be thought altoge-
ther beneath your Royal Notice; as
it is fo intimately connefted with
the Laws of your Majefty’s King-
doms ; and as the w11e.Proviﬁonq of
our moft excellent Conflitution re-
lating to it, have been too general-
ly mifapprehended, to the greet In-
jury of many of your Majefty’s moft

faithful Subjets.

A Controverfy upon this Topic
.arofe in the Reign of King Charles II.
which
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which fo much engaged the At.
tention of that Princey that the Caufe
then depending, was, in Purfuance
of his fpecial command, adjourned
for the Opinion of all the Judges.

Your Majefty’s Royal Patronage
to this Eflay, is moft humbly defired,
not with a View to preclude, but ra-
ther fo countenance and encourage,
the ftrictelt Examination of thefe
Principles and Decifions which fo
fiongly affeCt the Happinefs of your
Majefty’s Subje@s ; who, from a long
Experience of the paternal Indulgence
and Proteftion, by which your moft
aufpicious Government hath been fo
cminently diftinguithed, place their
entire Confidence in your Majefty, #s
the Father of your People, and the
generous and wazilant Guardian of all
their Civil and Religions Liberties,

That
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That the diffufive Influences of
your wife and gracious Adminiftra-
tion may be long continued, for the
Joy of the prefent, and the Admi-
ration of future Ages; and that the
-Proteftant Succeffion in your moft
illuftrious Family may convey to
diftant Generations all the Bleflings,
which the Acceflion of it to the
Throne of thefe Kingdoms fo hap-
pily refcued and fecured, are the moft
fervent Prayers of,

May it pleafe your Majefty,
Your MAJESTY’S
moft Dutiful,
mof} Loyal, and
moft Dewoted Subjed,

JOHN FRY
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T may not be improper to introduce
the following treatife to the candid ex-
amination of the public, by exhibiting
fome account of the advantages which
may probably arife from a difinterefted
and careful difcuffion of the fubjet-mat-
ter of ity The profeffed defign of it is,
to ﬂxcw?e lawfulnefs, and, in fome cafes,
the expcdiency of marriages between per-
fons near a-kin: which is an affair of fuch
extenfive connexion and influence, that,
perhaps;, there are but few families, but
b may
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may have, either directly or indirectly, fome
concern therein; and the great import-
ance of it we may eafily difcern by the en-
fuing confiderations.

Many and very injurious confequences
evidently follow from the erroneous’ {en-
tuments which have been too generally en-
tertained concerning it. For if marriages
contracted between near collateral kindred
are warrantable, both by the law of na-
ture and of revelation, as the author ap-
prehends he hath demonitrated in the fol-
lowing differtation, then the feparating per-
fons fo married, annulling their marriages,
baftardizing and difinheriting their iffue,
and utterlv ruining whole familieg, driving
fome out of their native countryg aad lay-
ing cxorbuant and oppreflive files upon
others [2], muft certamly be unjuftifiable
and iniquitous,

[2] Things fiequently done by ecclefaftica) courts.
And
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Afid as thefe fevere and pernicious prac-
tices are profefledly founded upon the
prohibitions contained in the xvirith chap-
ter of Leviticus; this fhews the neceflity
of making an vnbiafled and careful ip-
quiry into the real occafion, and genuine
defign, of the Mofaic conflitution, in this
refpett: that, by having the fulleft con-
viction, that there i1s not any foundation
in Scripture, for an opinion produétive of
the moft calamitous effeéts, it may be ex-
ploded and renounced with a general con-

tempt.

To have a true and confiftent idea of
this affair, more immediately concerns the

welfage Bf the public than many are aware
of; ﬁom the numerous branches of the
prefent royal family, from woom, under
providence, the nation fo juftly felicitates

itfelf, upon the moft promifing profpeéts
b 2 of
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of extenfive advantage, it may, on tmany
occafions, be judged highly expedient, that
intermarriages fhould take place between
fome-of their near kindred. The confe-
quences of which may be not only cons
ducive to their own perfonal fatisfaction
and felicity, but hkewife intimately con-
nefted with the national fecurity, and the

eftablifhbment and enlargement of the Pro-
teftant intereft.

Again, the conduét of the enemies of
our holy religion, fuggefts the propriéty
of a critical and free decifion of this fub-
je¢t.  In their abufive infults on revela-
tion, fome of them having urged, with
a peculiar fatisfattion, the advantages with
which they pretend the Scripture hiftory
hath furmfhed them upon this head.

“Thus the author of ¢ Chriftianity as old
a5 the Creation,” hath charged with im-
morality
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merality that renowned Patriarch Abraham,
on this account.

¢ Was not Abraham [fays he] though
¢t a prophet, and fo dear to God, that he
¢¢ would not defiroy a neighbouring town
¢ without acquainting him with it, guilty
¢ of an inceftuous marriage, his wife
< being his fifter by the father’s fide [4]2”
whereas if it appear, on an impartial re-
view, that this, and fuch other marriages
as the following differtation attempts to
juttify, were not contrary to the law of
nature, nor forbidden by any pofitive law
of God before the introduction of the
Mofaic difpenfation, no juft caufe of re-
proach’ gan be alledged againft the al-
liance Abraham contrated with his near
relation ; but the fevere afperfion caft upon
him, on account of his marriage, muft,

[£] Chap. XIII, pag. 219. Serond edit. $vo,
b3 in
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in the judgement of the imrartial, be al.
together groundlefs and unjuft.

The late Vifcount Bolingbroke hath,
indeed, attempted to difparage the Scrip-
tures by a different meafure. He was of
opinion, that marriages between near col-
lateral kindred were not forbidden by the
law of nature, but that the Scriptures had
prohibited them. From hence he endea-
vours to vilify the facred writings, as being
inconfiftent with the law of nature. Bug
it is prefumed, that m the enfuing tray
ir is clearly proved, that the inconfiftency
is not real, but only pretended and ima-

ginary.

By the inftruftions and promifes of the
Gofpel, which are entirely confiftent with
reafon, we are poffefled of advantajges for
the knowledge and performance of our
duty, which are far fuperior to the dif-

coveries
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coveries of the light of nature, which
cannot fully afcertain the reftoration of
penitent finners to the hopes of immor-
tality. But, through the free and un-
deferved goodnefs of God in Chrift, there
is undoubted affurance given in the Gof-
pel, that repentance towards God, and
faith in our Lord Jefus Chrift, exerted
and difplayed in the fruits of piety and
holinffs, will avail to acceptance unto
eternal life. This glorious revelation we
fliould highly venerate and efteem; and
by its facred inftructions and precepts,
which conftitute a perfect rule of moral
duty, as well as an unerring ftandard of
divine truth, our fentiments and proceed-
ings, in all affairs of religion and virtue,
fhould be uniformly and perpetually re-
gulated and maintained. But farther

With regard to the particular fubject
of inquiry now laid before the public,
b 4 the



( xvi )
the author apprehends, he hath fully de-
monftrated that fome marriages, which have
been commonly cenfured as unlawful, are
not only lawful, but, under fome circum-
ftances, fit and expedient: and, in par-
ticular, that fuch as are contratted be-
tween an uncle and a niece, and with the
fifter of a deceafed wife, may be fuf-
ficiently juftified by thé authomnty of the

law of nature, and the laws of our national
conftitution.

All the ftatutes that concern this af-
fair are herein particularly confidered, and
feveral great and materal miftakes and
omiflions made by the colleGors and pub-
lithers of them, gs printed in the ftatute
books now in common ufe, clearly thewn.
And all thofe parts of them, which con-
cern this fubje&, are herein inferted at
large: and, in particular, the flatute of

the
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the y M. 1. Seff 2. ch. 1. (fo remarka-
ble in this cafe) which is not a tempo-
rary fatute, nor ever repealed, yet hath
been left out of all our ftacute books now
in common ufe, 1s here printed from a

copy thereof, compared with, and correct-
ed by, the parliament roll,

And the principal adjudged cafes in
the™ooks of common law relating to this

fubject, are reviewed and fet in a clear
and confpicuous light. The canon law
relating to .this affair is alfo herein ex-

amined, and fully exhibited to the reader’s
view,

‘The table fet up in our parith churches,
which prohibiteth the marriages herein

vindicated, is fhewn to be now of no au-
thority in law.

And
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And it is herein alfo fully and clearly
proved, that the cogmzance of this mat-
ter, as the law now flandeth, rightfully
belongs to the courts of commén law,

and not to the ecclefiaftical courts, though
they would arrogate to themfelves the fole

right to it.

All which is humbly fubmitted to the
candeur of the public.

ADVER-



ADVERTISEMENT

To the Firft Edition 1756.

HEREAS there are fome Au-

thors cited in the enfuing Differta-
tion as now lrving, who have been forme
Time dead, and others wnder a lowwer
Character than they now bear, it tnay
be fit bere to advertife the Reader, that
the enfuing Treatife was written a con-
Sfiderable Time fince, and the greatefl
Part of it printed of laff winicr,
though not publifbed till now.

C ON-
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OoF
MARRIAGES

BRETWEEN
NEAR KINDRED,
Pirticularly confidered, &c.

HE cafe of matriage between near

" relations is 2 point both of a moral
Em&lcai nature, that has ot (as I
iwm*biy conceive) been hitherto well un-
erffdod : a candid attempr therefore to
;'t in a better light, needs no apo-
g¥: - This therefore I fhall endeavour 10
ﬁ;@tfoﬂowmg method.

B 1,1 fhall
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I. 1 fhall confider the original inftiew.
tion of marriage, by almighty God,
at the creation of our firft parents.

1I. Examine what light the holy Scrip-
tures afford in the point before us,
from that time to the giving of the
Mofaic law.

I, Shall enquire how the cafe ftood un.
der the Mofaic Difpenfation, and whe-
ther the law of Mofes made any al-
teration in this matter.

¥V, Shall then proceed to confider the
law of nature; that we may fee,
what help may be drawn from this
quarter to determine the point in
queftion.

V. And laftly, I fhall reduce the point
to the laws of our land, that it may
appear, whether there be any law in
force here, aganft the marriages [
am pleading for.

I. Firft, I am to confider the original
inflitution of marriage by almighty God
at
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at the creationi of our firft parents, which
is thus given us by Mofes.—The Lord
God-caufed a deep fieep to fall upon Adam,
and be flepty and be took one of bis ribs, and
clofed up the flefb inflead thereof ; and the
rib, which the Lord God bad taken from
man, made be a woman, and broyght ber
unto the man. And Adam [aid, ihis is bone
of my bone, and fiefb of my flefb : fhe fhall
te called woman, becaufe fbe was taken
oyt of man. Therefore fball a man leave
bis father and bis motber, and fball cleave
unto bis wife: and they fball be one flefb [al.
Or, as it i1s in the Samaritan Pentateuch,
and in the Sepssiagint ; they twe fhall be
one flefp. Our blefled Lord and Saviour
(who we are fure could not err) frum
God’s making at firft but one man and
one woman, joining them in marriage,
and ordaining, that they sweo fhould be
one flgfb, argued againft the Jews, and in-
ferred the unlawfulnefs or unfitnefs of po-
ligamy and divorces [4].

fa] Gen. fi« 21, 22, 23, 24.
[6] Mar. six, 4,5,6. Markx, 5 6, 7, 8, 9.

B2 Qthers
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Others have inferred from thefe words,—
A man fhall leave bis father and bis me~
ther and cleave unto bis wife, the unlaw-
fulnefs of marriage between parents and
¢hildren ; and I think with good reafons
for fince the command herz, with refpet
to marriage, is—that a man’ fall leave
Jfather and mother, 1 think it is very plain,
he ought net to, marry his mother; and
it 15 much the fame as to father and
daughter, and confequently, between pa-
rents and their grand-children, and great-
grand-children ; for in the afcending and
defcending line, the further removed, the
more unfit and unreafonable it appears, that
they fhould marry one another.

Let us next confider the cafe with re-
fpett to collateral marriages; and here
it is very obfervable, that when our great
Creator formed the firft woman, that fhe
might be a fit wite for Adam, he made
her not out of the esrth, but out of Adam’s
own flefh, fo that fhe was truly a pare
of his Hlefb before fhe became his wife;
and when the Almighty prefented her to

bim,
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thim [c), he faid, Tis is bone of my bone, and
Jefb of my flefh, a phrafe ufed for kin-
dred [4].

And by making at firft but one pair,
and commanding them to multiply, fo that
all mankind might defcend from them;
it became abfolutely neceffary, that the
next marriage fhould be between Zrother
and fifer, and that by the fovereign and
rightéous will and abpointment of God
himfelf.—Had there been any impurity in
fuch ‘marriages, we may be wery cerrtain,
that infinite power, direCted by unerring
wifdom and goodnefs, would never have
inftituted marriage at firft, between per-
fons of the fame flefh, and, by the original
conftitution of the human race, made mar-
riage betwixt brother and fifter neceffary,
when he could as gafily have made two,
.or more pairs out of the earth at his firft
creation of mankind, as one man only,

[c] * God himfelf (faid Bifhop Patrick) made the
“¢ efpoufals between them, and joined them together
¢ in mamiage.” Patrick on Gen. il 22.

[4] Gen. xxix. 14. Judges ix, 2. 2z Sam, v. I.
and xix, 12, 13. 1 Chron. xi, 1.

B3 and
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and then there would have been no necef-
fity for marriage between brother and
fifter, nor between pcrfons of the famc
fleth. And, that there is no impurity in
fuch marriages, will, if I miftake not, be
made evident in the further profccunon of
this fubject. I therefore proceed,

I1. To examinge what hght the holy ferip-
tures afford in the 'pomt before us, from
that time to the giving of the Mofaic law.

Till the time of Abraham, which wag
about two thoufand years after the creation,
the Scripture gives us no particular ac-
count of intermarriages, only in general,
the fons of God took wives of the daughters
of men[e]; thatis, (as I think it is gene-
rally underftood) the off-fpring of Seth
took wives of the apoftate race of Cain,
which was fo difpleafing to God, that it
feems to be reprefented as one reafon of
his bringing the floed upon them. Bur,
as this text may admit of another inter-
pretation, and it is not certain which is the
right, I lay no ftrefs on it.

[e] Gen. vi, 2, &c,
The
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The firt marriages after the deluge, of
which we have any particular account,
are thofe of Abraham and Nahor, the fons
of Terah, and we find they married their
near kindred [ f]. Abraham married Sarah
his fifter, his own father’s daughter; and
Nahor, Milcah his brother Haran’s daugh-
ter. Abraham is renowned in holy writ,
as one of the grcatcﬁ and beft of God’s
fervants. He is thes firt that has there
the title of prophet [¢], and the only one
that, had the honour to be called the
friend of God [4#]. He was the father of
God’s covenant people; and it is obfer-
vable, that he not only married his kinf-
woman himfelf; but, when he was old, and
thought himfelf near his end, he 'took
care his fon Ifaac fhould do the fame. He
made his chief fervant, the fteward of his
houfe, fwear to take a wife of his kindred
unto his fon [4].  And accordingly, by the
fpecial providence of God [4], he took

[f] Gen. xi. 29. {g] Gen.xx. 7.
[#] 2 Chron. xx. 7. and St. James ii, 23.
[] Gen. xxiv. 3, 4.

[#] Gen. xxiv, 13, to the end of the chapter.

B4 Rebekah,
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Rebekah, of his uncle Nahor's houle to be
his wife. By this marriage he had two
fons Jacob and Efan. Efru (not regard-
ing the command nor example of his fa-
ther and grand father) toak two wives of
the defcendants of Canaan, which we find
was a great grief to his pious parents [/],
on which Ifaac charged his fon Jacob to
take a wife of the daughters of his uncle
Laban, his mother’s brother [m], which
command he carefully obeyed.

Efau, obferving that his parents were
grieved, on account of his marrying with
ftrangers, in order to pleafe them in future,
marnied his uncle lfhmael’s daughter [#];
and though he had two wives before, we
don’t find he was ever blamed for this;
his firlt wives being fuch as he ought not
to have married.

We have no particular account who-any
of the Patriarchs, the fons of Jacob, mar-
ried excepr Judah and Jofeph.

Ja1ah alfo, difregarding the commands
and e ample of his pious progenijtors, mar-

n vl 34, 36, and xvil. 46,

Gonaxix, 19, &¢, {] Gen. xxviii, 8, 9.
ried
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ried 2 Canaanite, the daughter of Hirah,
and by her had three fons, Er, Onan and
Bhelah [o]. The two firt of thefe were
firuck dead for their wickednefs [p3.  Yer,
by the account holy Scripture gives us of
their marriages, it 1s plun, that it then
was become cuftomary, when a2 man died
and feft a widow without a child, for the
next brother to marry her, which cuftom
was afrcrwards turded into a law, by the
divine lawgiver, as I fhall have occafion
to obferve in another place.

Jofeph underwent many vicifficudes of
fortune, till at laft, by the fpecial provi-
dence of God, he was made governor of
Egypt, by king Pharoah; who appointed
for him Afenah, the daughter of Poti-
phera, prieft orf On, to be his wife; but
as he was under a neceffity to accept of
her [¢], nothing can be inferred from this
marriage relating to this point.

[r] Gen. xxxviii. 1——5.  [p] Gen. xxxviii, y—10,
[g] Gen. xli. 45. See alfo My, Chandler’s de-
fence of the prime mimftry and charaler of Jofeph,

The
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The next marriage mentiaped in Scrip-
ture, that gives any light in this cafe, is
that of Amram with his aunt {[r]. Amram
was the fon of Kohath, the {fon of Levi;
his wife’s name was Jochebed, and it is
exceeding clear in holy Scripture, that the
was his father’s fifter [s]. By her he had
Aaron and Mofes, even that Mofes by
whom God gave thafe laws, that have been
fuppofed to forbid fuch marriages.

Mofes having offended Pharaoh king
of Egypt, was obliged to fly out of -his
kingdom to fave his life. He therefore
went into the land of Midiap, and dwelt
there with Reual (who was alfo called
Jethro) a prieft or prince of that coun-
try {¢].  And after he had dwelt with him
many years (as is probable) and not know-
ing whether it would be ever fafe for him
to return into Egypt to his kindred; be
married Zipporah one of Reual’s danghiers;
yet it is certain, his marriage with this
woman (the not being of his kipdred)

{r] Exod. i1, 1,
[s] Exod. vi. 20, and Numb. xxvi. 58, 59.
] Exod, ir. 15~22»
produced
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roduced fome trouble to him after-
wards [#].

On the whole, it is plain, 1ft, That
fome of the 2z of God’s people, not only
married their kindred, but when they were
old, recommended the {ame to their chil-
dren; aclear evidence this, that they knew
no law of God againft it; and confe-
quently, that therescould be no fuch given
by God to all minkind before the efta-
blithment of the Mofaic law, as fome have
apprehended there was.

2dly, It is alfo farther evident, that thofe
who married their near kindred had the
bleflings of God more confpicuoufly on
their offspring than thofe that married re-
motely ; which feems to me an indication
of his approbation of it; at leatt, it isa
further illuftration of what was obferved
at the clofe of the laft general head, viz.
That there is no impurity in fuch mar-
riages [w]. I come now,

[»] Numb, xii. 1.  And Miriam and Aaron fpake

againft Mofe:, becaufe of the Ethiopian women whom
he had marrxed See alfo Exod 1v. 24, 26.

g.»] Pag. 6,
7 IIL. Ta
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T11. To enquire how the cafe ftood une
der the Mofsic difpenfation, and whether
the law of Mofes made any alteration in
this matter ; the laws that have been for
fome ages taken for prohibitions of mar-
riages between near kindred are contained
in the eighteenth chapter of Leviticus.
And the punifhments which were to be
infli¢ted on the grofs and notorious breakers
of thofe laws, are in the twenueth chapter
of the fame booi added to cach particujar
precept.

Thefe laws are more than three thou-
fand years old, and the cuftoms and ufages
of thofe times now but little known, nor
can they be Known by us, any further,
than they may be learned from the wri-
tings oi Mofes, and other antient authors
who hived nearelt to thofe times; or, from
thofe who wrote at any time under the
fame divine influence and dire€tion which
was given to the Hebrew lawgiver.

It is generally allowed, that the beft way
Lo come at the true meaning of antient
laws, is to examine in ‘what fenfe the words

and
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and phrafes, in which the laws are expref-
fed, were ufed at, and before the time
they were given. And what evils the laws
were intented to prevent, and what thofe
who broke them were blamed for on that
account.

Firft then, let us examine in what fenfe
the words and phrafes, in which the laws
were exprefled, swere ufed at, and before
the time they wére given. The precepts
run thus, Nome of you fhall approach to
‘any that is near of kin to bim, to uncover
their nakednefs. Leviticus xviil. 6. and

Ver. 8. The nakednefs of thy father's wife
thou [hait wot uncover.

Ver. 14, Thou fbalt not ancover the naked-
nefs of thy fatber's brotber, thox fbalt not
approach to kbis wife.

Ver. 16. Thou fhalt not uncover the nak-
ednefs of thy brother’s wife.

Ver. 20. Thou fhalt nos lic carnally with
thy neighbour’s wife, &c.

All the words that need explanation, in
order to underftand the true meaning of
them, are, thofe which are here rendered
wear of kin, the phrale uncover the naked-

L ITEN
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#ef5, and the word wife; for I think thé
word approach, notwithitanding the criti-
aifm fome learned commentators have' made
on it, is of itfelf fufficrently clear.

I will begin with the phrafe uncover sBe
nakednefs, which, for fome ages, feems to
have been miftaken in thefe laws for a pro-
hibition of marriage, though it is never
once ufed in that fenfe throughout the
whole Bible, but ratherHor a breach of it.

The word DY, nakednefs, is put m
many places for the fecret parts, and then
to uncover the nakednefs, is literally to
gncover the fecret parts, {o as ro expofe
them to public view; in this fenfe it is
ufed, Genefisix. 20,21, 22, 23.—~Noah—

- drank~—wine — and was uncovered within
bis tent. And Ham~faw the nakednefs of
bis father, and told bis two brethren with-
out 5 and Shem and Faphet took a garment
and lmd it ypon both their fhoulders, and
went backward, and covered the nakednefs
of their fatber, and their faces were back-
ward, and they faw not their father's na:
kednefls. Exodus xx. 26. Neither fbalt thou
go up by feps unto mine altar, that thy na-

kednefs
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kedne[s be not diftovered thereon; i« e. left
it be expofed to public view.

And the xxviil. 42— Thou fbalt make
them [namely, the priefts] linen breeches
10 cover their nakednefs; 1. e. to prevent
it from being expofed to the view of the
people.

The fame word is ufed for feeing the
weak or unguardgd parts of a counury ;
in this fenfe we find it ufed, Genefis xlii.
9.—Xe are fpies, to fee the nakednefs of the
land you are come. ‘'Thatis, to view fuch
snguarded parts of the land as were unfic
to be expofed to the view of adverfaries,
o1 thofe that might in future be fuch.

It is alfo ufed for any unclean, filthy,
indecent or fhameful thing; as, in Deu-
teronomy xxiii. ¥4.— There fball thy camp
be boly, 1hat be fee no unclean thing, DY,
nakednefs of amy thing in thee, as the mar-
gin of our Bible renders it.

The fame word is ufed in that remark-
able text, Deutcronomy xxiv. 1. When a
tnan bath iaken a wife and married ber, and
it come to pafs, that fbe find no favour in
bis eyes, besaufe be barh found fome unclean-

e
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nefs in ber: then let him write & bill of
drvorcement, and give it in ber band, and
fend ber out of bis boufe. And—fbe may
go and be another man’s wife. The word
here rendered uncleannefs, is the fame which
in Leviticus is rendered nskednefs ; and the
margin of the Bible here renders it fom¢
matter of nakednefs. What is here meant
by the words, fome upcleannefs, or matier
of nakednefs, is not wery plain; butit is
clear from the words of our blefled Sa-
viour, Matthew xix. 7, 8, g, that it muft
be fomething lefs than fornication ; for he
there fath, that Mofes gave them that per-
mffion for the bardnefs of their bearts, and
that from the beginning it was not fo. And
then gave his own command in oppofi-
tion to it. That which feems moft likely
to be intended by it, is fome fuch leofe
and immodeft bebaviour in the woman, as
caufed her chaftity to be fufpeted; bur,
whatever might be underftood by it, it 13
evident; 1t was fomething for which Mo-
fes permitted them to put away their wives,
and to diffolve their marriage.

1 have
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1 have examined the holy Scriptures,
withall the care and impartiality I am ca-

able of, with relation to this point; and
fthink, I may fafely venture to affirm,
that the phrafe, ancvvered the nakednefs, is
never once ufed in Scripture for marriage,
nor yer for the lawful ufe of the marriage-
bed : but a phrafe which is quite contrary
to itgis there ufed jn that fenfe, namely,
Spreading a fkirt or ghrment over a woman,
and covering ber nakednefs.

Thus we have it, Ruth iii. 9. Spread thy
firt over thy bandmaid. That is, marry
me; or, as Mr. Poole in his note on this
text exprefles it, ¢ Take me to be thy
¢ wife, and perform the duty of a hutband
“ unto me [¥].”

God’s covenant with Ifrael is reprefent-
ed in Scripture as a marriage covenant.
Turn, O back-fliding Ifracl, for I am mar-
ried unto yau[y] The making of that
covenant is by the prophet Ezekiel thus
exprefled,~——-Wbhen I pafed by thee, ard

[¥] Mr. Poole on Ruth i1, 9. and Dr, Hammond
en 1 Cor. v, 1.

[r] Jer. il 14,
C Jozked
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looked upon thee, bebold thy time was the
time of love, and I fpread my Jkirt over thee,
and covered thy nakednefs: yea, I fware
unto thee, and entered into a covemant with
thee, faith the Lord God, and thou becameft
mine [ z].

Afterward, in the fame chapter, their
breach of covenant with God by their abo-
minable tranfgreflion of fome of thofe
laws, in the elghteen..h of Leviticus, is fet
forth [2], and Almighty God is thus re-
prefented as fpeaking to them.— O barlot,
bear the word of the Lord. Thus faith the
Lord God, becaufo thy filthinefs was poured
out, and thy nakednefs difcopered through
thy whoredoms with thy lovers, and with
the 1dols of thy abominations, and by the blood
of thy children, which thon didf} give unto
them ; bebold therefore 1 will gather all thy
lovers, with whom thou baft taken pleafure.
I will even gather them round about againft
thee, and will difcover thy nakednefs unto
them, that they may fee all thy nakednefs. And

{=] Ezek, xvi 8.
[a) Euck xv1. 15—34. 9.
I will
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I will judge thee as women that break wed-
lock and fhed blood are judged [b]—

And in the twenty-third chapter of Eze-
kiel, we have much mote to the fame pur-
pofe (to which I refer the reader).

The word nakednefs, and uncovering or
difcovering of nakednc[s, is often ufed by
the prophets in this {enfe, viz. When peo-
Ple are expofed to fhame on account of
their finful rt.voltlng from God. Thus it
is ufed concerning the daugbrers of Baby-
Jon, Ifaiah xlvii. 1. 3. And thus it is ufed
concerning Nineveh, Nahum . 4, 5. And
concerning  Jerufalem, Lamentations i. 8,
9. See alfo Ifaah i, 16, 17. and Jere-
miah xii1. 22. 26, 27.

On the whole it 15 plain, that for a man
to {pread his fkirt over a wowan, and to
cover ber nakednefs, in the Scripture phrafe,
fignifies the fame as to marry her (as has
been obferved by many learned com-
mentators [¢]).

[4] Ibid, 35—38
[c] Dr. Hammond, Mr, Poole; Bithop Pauick,
Mr. Pytle, &c.

C 2 And
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And to uncover her nakednefs is the
feverfe of it, and is put for fomething that
is a caufe for breaking or diffolving of
marriage ; and when it is ufed for carnal
knowledge, always (if I miftake not) adul-
tery or fornication is to be underftood by
it, and never the lawful ufe of the mar-
riage-bed.

Now it is well known, and indifputable,
that adultery is a breach of marriage. The
command, Exodus xx. 14. which, in our
prefent tranflation, is, Thox fbalt not com-
mit adultery; in our old Englith Bibles,
was, Thou fhalt not break wedlock.

And, I think, according to our bleffed
Saviour himfelf, fornicatwon alfo, when
committed before marriage, but not dif-
covered till afterwards, is allowed by him
to be a juft caufe for a breach or diffolu-
tion of marriage, Matt. xix. 9.—JI fay unto
Jou, whofoever fooll put away hbis wife,
except it be for formication, and fhall marry
another, committeth adultery : here you fee
pur Saviour, when he prohibits a man’s
putting away his wife, excepts the cafe of
Jormication : fo that fornication, as I faid

Ime?QB‘I?Pqu‘/O 'M before,
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before, was allowed by him to be a fuf-
ficient caufe for the breach of marnage:
that is, as Dr. Whitby on this text ob-
ferves, fornication commtted before matris
mony, and found after cobabitation.

From what has been obferved, it is
very evident, the phrafe uncover the na-
kednefs, though never once ufed in Scrip-
ture for marriage,*is there ufed in an ex-
tenfive fenfe; not only for uncovering the
fecret parts in a literal fenfe, or for feeing
them, and for debauching the perfons there
mentioned ; but alfo for any thing that
is flthy, fhameful or immodeft. And
therefore it may be reafonably underftood
in thefe laws, to be not only a prohibition
of the at of uncleannefs, but alfo of every
thing that may be a temptation to it.

Let us next examine what is meant by
W3 IR, tranflated near of kin, in Levi-
ticus xviii. 6, The word IR, tranflated
kindred (faith Dr, Willet on this text) fig.
nifieth properly a remainder, becaufe the
kindred is zanquam aliqguid carnis, as a
part or remnant of one’s fleth; but Mr,
Ainfworth, in his note on it, affirmed it

C3 fignificth
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fignifieth fleb, and for proof of it cites
Pfalm Ixxiii. 26, Prov. v, 11, and xi, 17,
as WD alfo doth, and is ufed for kindred,
Gen. xxix. 14. He tranflated the words
near kimdred of bis fleb.  Our old Bibles,
vz, Tindal's, Matthew’s, and the Great
Bible, all render it zeareft kindred; moft
of the other tranflations fince (except that
now in ufe) have rendered 1t, kindred of
bis flefb s and though our prefent tranfla-
tion has rendered it, wear of kin, yet in
the margin it is put, remamder of bis flefb.
And Bithop Patrick and Bifhop Kidder
both think this to be the meaning of the
Hebrew. < It muft be confefled” (faid
Bithop Patrick, in his comment on this
text) ‘¢ that thefe words, #ear of kin, do
< not fufficiently expre(s the full fenfe of
* the Hebrew phrafe, nor are they of a
# determinate figmfication.”

On the whole, it i§ plain, the phrafe
muft mean, one that is fleth of the fame
fleh. Now I beg leave to remind the
reader what I obferved under the firft ge-
neral head; mamely, that God Almighty
himfelf, at the frft inflituton of mar-

' riage,
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riage, in the time of man’s innocency, or-
dained the firft marriage to be between
perfons of the fame ﬁefh and thereby
made it neceffary, that the next marrj
fhould be betwixt brother and fifter: and
I further obferved under the fecond ge-
neral head, that fome of the beft of God’s
people married their near kindred; and
that thofe that did @, had the blefling of
God more confpicuoully on their children,
than thofe that married otherwife; and
particularly, that Mofes himfelf, by whem
thefe laws were given, was defcended from
a marriage of a nephew with his aunt.

Is it not abfurd then to imagine, that a
holy and righteous God fhould prohibit
marriage with fuch, under the denomina-
tion of the abominations of the Egyptians
and Canaanites, for which he catt them
out of the land, when he was bringing
into their room, a people that were de-
fcended from, and contrated the like mar-
riages ? If this is not an abfurd fuppofition,
I know not what is. I take the prohi-
bitions to be pointed againft all carnal
impurity, as well as that foul and de-

C 4 teftable
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teftable fort of it, which was fo cuftomary
among the Egyptians and Canaanites,
Aund if fo, they muft be of a moral na-
ture; and it may be obferved here, that
all fuch prohibitions ought to be taken in
their largeft and moft extenfive fenfe for
preventing the evils againft which they
were intended. This 1s a rule generally
allowed. I will give an inftance or two.
It 15 agreed that the command, Exod xx.
12. Hopour thy father and mother, &c.
1s to be extended, not only to our natural
parents, to whomr it moft immediately re-
lates, but to ralers and governors, and
other fuperiors: and there are many that
alfo extend 1t to equals and inferiors. Sa
the command, Exod. xx. 14. Thou fhalt
wot commit adultery, is extended, not only
to the a& of uncleannefs committed by
fwo, onc of whom 15 a married perfon,
(which is the meaning of it, finctly taken)
but it is extended alto to formwcation and

all approackes ta ungleannefs of any kind.
And by the fame rule it is reafonable
to taxe this prohibition, now under - con-
fideration (if it is indeed a moral epe) in
3 R
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its largeft fenfe.  So that the words here
tranflated, mear of kin, which, according
to the Hebrew, might have been render-
ed remainder of bis flefb, muft be extend-
ed, not only to all fuch as we ufually call
kindred (chough they are efpecially includ-
ed in it) but to all that are defcended from
the fame flefb.

So that the ﬁxth verfe of the eighteenth
chapter of Leviticus may be thus para-
phrafed ; ¢ None of you (namely) no man
¢ fhall come near to any that are de-
¢ {cended frum the fame flefh, to do any
«¢ ation, or ufe any fuch freedom, as may
¢ be a temptation to hin to commit adul-
¢ tery or forpication with her,” Nay,
may it not be extended to any woeman what-
Joever 2 all the offspring of our firlt pa-
rents being as much [the fame, or] ome
fie/b, as [the fame, or] one blood [d].

I come

[n’] Olntior dwag &'vegww@‘ a'u@gw"rrw % Pl Al
¢ men naturally a1e of kin and friends to each other,
« fach Anftotle. Et fraires etiam veftrs fumus jure na-
 tura mal¥is untns: We are all your brethren m the right
$¢ of nature, our common mother, {aid Tertullian of old, 1n
¥ the pame of the Chriftians w the Heathens, Weare
“ but
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I come now to examine what is meant
by the word MR wife. Now it is well
known to the unlearned as well as the
learned, that the word wife fignifies ge-
nerally a married woman, her hufband
being alive; and after his death fhe is
commonly called 2 widow, rot a wife.
Yet it muft be confefled, that this cannot
be inferred merely from the ufe of the
word itfelf; for the Hebrew word MR
fignifies no more than a woman, whether
married or unmarried ; it is therefore ‘by
the context and connection we muft judge
when 1t is ufed for a man’s wife, and
when for a fingle woman. By this then

¢ but feveral ftreams iffuing from one primitive fource;
<« feveral dranches fprouting from the fame flock, feveral
¢ {tones hewed out of the fame quarry,~~One blood
* fiows 1n all our veins ;—we are only diftinguithed by
« fome accidental, inconfiderable circumftances of age,
« place, colour, flatwe, fortune, and the ltke; in which
¢ we ditfer as much from ourfelves in fucceflion of
€ time '

¢ So that what Ariftotle fmd of a friend, 13 applica-
“ble to every man: every man’s i da®« asrig,
<t angther ourfelf,” Barrow’s Waiks, Folo, Vol. I,
Serm, xxx.

let
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Jet us examine hpw the word is to be
underftood in the 8, 14, 15, 16, and 20th
verfes of the 18th chapter, and in the 10,
11, 20, and 21t verfes of the 26th chap-
ter of Leviticus, where the laws, and the
punithments for the breach of them, are
fer forth., The 20th verfe of the 18th
chapter runs thus, Moreover, thou fbalt not
he carnally with thy ngighbour’s wife, to de-

Jile thyfelf with ber.
" And in the 20th chapter, verfe 10, where
the punithment is fet forth for the breach
of that law, the words are ; The man that
committeth adultery with another man's wife,
even be that committeth adultery with bis
neighbour’s wife, the adulterer and the adul-
gerefs fhall furely be put to death. 1 fup-
pofe it will be admitted here, by thofe that
are in a different way of thinking from
me, in the main point, that the word wife
in thofe places, denotes a woman whofe
hufband is alive; otherwife this muft be a
prohibition of marrying a widow-woman,
(in which fenfe, indeed, fome of the Jews
took it) but that fenfe, I apprehend, to
be plainly contrary to the doétrine of St
) Paul,
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Paul, as well a5 to the -opinion and prac-
tice of chriftians in general. Let us then
examine into the meaning of the word
wife, in the other places above mentioned,
that relate to the point, chap. xviii. ver.
8. The nakednefs of thy father’s wife thow
falt nat uncover, it 15 thy father’s naked-
nefs. Ver 14. Thoy fbalt not urcover the
makednefs of thy fatBgr’s brother, thou fbalt
not approach to bis wife, fbe is thy aunt.
Thefe words here tranflated, fbe is thy aunt,
might as well have been rendered, fe is
thy father’s brother’s wife, as was noted
in the margin of fome of our old Bibles,
though it is omitted in the tranflation now
in ufe. Ver. 15, Sheistby fon’s wife. Ver.
16. She s thy brother’s wife; it is thy
brother’s nakednefs. And chap. xx. ver. 11.
The man that heth with bis father's wife,
bath uncovercd bis father’s nakednefs. Ver.
20. If a man fball lie with bis uncle's wife,
be bath uncovered bis uncle's nakednefs. 1
think the phrafe, i is thy fatber.r naked-
nefs, in the 8th verfe of chap. xviii. and
the words in the 14th verfe, which, as was
-oplesved, might have been rendred, fe.

is
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ss thy fathey’s brother’s wife; and in the

15th verfe, fbe is thy fon's wife; being all

in the prefent tenfe, fhew it is meant of
their wives, they being living. And the

words in chap. xx. ver. 11. bath uncover-

ed bis fatber’s nakednefs 3 and ver. 20. ke

bath uncovered bis uncle's nakednefs, alfo

fhew, it is meant of their wives, they being

alive; for after their deaths, it cannot be

properly faid i is, Sut only i was their

nakednefs. For as the apoftle argues,

1 Cor. vii. 4. the woman is the hufband’s

as long as he lives only; afterwards, ac-

cording to the 29th verfe of that chapter,

fhé is not fo. The 21ft verfe runs thus—

If a man fhall take bis brother’s wife, it

is an unclsan thing, be bath uncovered bis

brother’s nakednefs, they fhall be childiefs ;

or, (as it is in the Samaritan copy) rkey
Shall die chbildlefs. The word here tranf-
lated an unclean thing, lignifies, as the mat-

gin of our Bible obferves, 4 fepgration

the meaning therefore of the whole verfe

may be thus expreflfed, * if 2 man take

.#¢ his brother’s wife, to commit lewdnefs
$ with her, he hath thereby made a fe-

© % paration
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¢ paratioh betwixt her and her hufbatid,
* and done that wicked thing, which the
s Jaw I gave you (chap. xviil. 16.) was
« principally intended to prevent; they
¢ {hall therefore, for fuch their wickednefs,
¢ be put to death, and not {uffered to
¢ have a child by fuch an unlawful and
¢ deteftable act.” So that, hence alfo (if
I miftake not) it is plain the word wife
muft be taken property for a woman, whofe
hufband is living; how elfe can it be a
Jeparation berwixt her and her hufband ;
and how can he thereby uncover his bro-
ther’s nakednefs, fince her nakednefs was
his brother’s no longer than doring’ his
life? If, then, it is unreafonable to under-
ftand the word wife for a widow woman,
in the 20th verfe of chap. xx. (as is above
thewn, and is in itfelf very evident); it is
alfo unreafonable to take it in that fenfe
in any of thofe other texts here examined :
from hence therefore arifes another good
argument to prove, that the phrafe, uz-
cover the nakednefs, in thefe laws, when it
is wied for carnal knowledge, muft mean
adultery or fornication with near kindred,

and
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and not marriages with them ; which will
be further evident from what 1 fhall ob-
ferve concerning  the evil praftices the
laws we have been confidering were in-
tended to prevent; which I will now thare-
fore proceed to examine,

The introduction to them is (], After the
doings of the land of Fgypt, wherein ye dwelt,
Jhall ye not do and after the doings of the
land of Canaan, whitper I bring you, fball
ye not dos meither fball ye walk in thesr or-
dinances: and at the end of them it is ad-
ded [ f), Defile not yourfelves in any of thefe
things, for wn all thefe the nations are defiled
that I caft out before you, and the land is de-
Jfiled : therefore do I wifit the iniquity thereof
upon ity and the land itfelf vomiteth ous bis
inbabitants.—T'hat the land [pue not you out
alfo when ye defile it, as it fpued out the
nations that were before you : for whofoever
Jball commst any of thefe abominations, evem
the fouls that commit them fball be cut off
Jrom among their people 5 thercfore fball ye
keep mine ordinances, that ye commit not any

[€] Levit, xviii. 3.
L] Ibid, 24, 25. 28, 29, 30.

of
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of thefe abominable cuftoms which were comi
mitted before you, and that ye defile not your-
felves therein.

And in chap, xx. after the conclufion
of#he penalties that ate added to each par-
ticular precept, [g7] 2e fball not walk in the
manners of the nations which'I caft out be-
fore you: for they committed all thefe things,
therefore I abborred them.

Is it not very plaindrom hence, that the
fins forbidden in thefe precepts, are all of
them fuch as were abominable in thofe
heathen nations; and therefore fuch as
were fo in their own nature ? things that
were not only pra®ifed by them in theit
lewd frolicks, but were fo common among
them, as to be called theit ordinances (4]
and cuftoms 3 and pradtifed too, as expref-
five of a religious veneration, and as cere-
monies in the worfhip of their fhameful
and deteftable "deities, Every abomination

[£] Levit. xx, 23,

[4] % The word in the original (faith the Rev. M.
¢ Mofes Lowman) properiy fignifies fome conflitution,
¢ as a’law directing a thing to be done,” Rational of
the Ritual, p. 9.

.
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te the Lord, which be hateth, bave they
done unto thewr Gods [i].

It 1s furely then altogether unreafonable
to fuppofe the things here forbidden, were
any of them fuch as God himfelf made
neceffary to be done at the firlt inftitution
of marriage, in the time of man’s innocence;
or, which the beft of his own people, even
the fathers of thofe vgry perfons to whom
thefe laws were efpeeially given, frequently
pracufed, and that not only without blame,
bat even with approbation., Thus much
in general.

But it may be fit here to enquire more
particulaily, what the evil praétices of the
Egyprians and Canaanites were, that are
called in chap. xvii. and xx. of Leviticus,
their ordinances and cuffoms, that we may
the more clearly fee what the abominations
were, that the Jaws we are confidering
were intended to prevent. And in doing
this, 1 fhall not confine myfelf to the hea.
then cuftems only, but, as I proceed, fhall
alfo examine what were the abominable

[:] Deut. xii. 31.
D practices
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practices of the children of Ifrael, after
they had mingled themfelves with thofe
wicked people, and learned their moft
fhameful works; and alfo obferve, what
the fins were that the prophets reproved
them for. That the Hraelites broke all
thefe laws, is very clear.,

They did not defiroy the nations concern-
ing whom the Lord commanded them, but
were mingled among the beathen, and learned
their svorks : and they ferved ither idols,
which were a fnare unto them (k). - They
did according to all the abominations of the
nations which the Lord cat out before the
children of Ifrael [1).

Firft, they practifed the moft unnatural
and barbarous of all crimes, viz. Burning
their own children in the fire, as facrifices
#0 their idols[m]. This is an abomination
forbidden in Levit. xvii. 21.

And yet, as thocking as this was, the
children of Ifrael did the fame; they alfo
burnt their innocent babes to death as

{4} Phal.cvi. 34,35, 36, [1] 1 Kings xiv. 24.
[m] Deut. xii. 31. See alfo Whithy's Neceflity and
Ufefulnefs of tte Chriltiag Révelation, p, 210, 221.

facrifices
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factifices to Moloch, Adramelech or Anam-
melech [#], which are fuppofed by forhe [ 4],
to be only different names for the fame
idol.— They facrificed their fons and ther
Baughters unto devils, and jfhed inmocent
blood, even the bload of their fons and their
daughters, whom they facrificed unto the
idols of Canaan : and the land was polluted
with blood [ p).

Secoridly, They committed the unnatu-
fal and deteftable fins mentioned in the
z2d and 23d verfes of the fame chapter.
The firft of thefe had been long common
amobg the Canaanites [g]. And as for
the fecond, Bithop Patrick, on the text,
hath fhewn from antient hiftory, that ¢ the
Egyptians did it in the wotfhip of Pan—
openly—in the view of all; and that 1c

{#] 2 Kings xvi. 3. and xvii. 3¢, 2 Chron, xxviii. 3.
Jer. vii. 1. and xix. 5. andaxxi. 35. Ezek. aviiao, 21,

{o] Lowman on the Civil Goveinment of the He-
brews, p. 24, 25.

[#] Pfab ciiis 37, 38.

[g] Gen. xix, 5. See alfo Whitby’s Neceflity and
Utfefuldefs of the Chriftian Revelation, p. 22§, 216,
227—280, and Bifhop Gibon’s fecond Pafioral Let.
P27

D2 was
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was fo far from being kept fecret, that
they rather made offentation of it, which
1 look upon (fays he) as an argument,
that 1his had been an old prafiice [r).”
Thefe crimes are called by the common
pame of fodomy; and (fhocking as it is
to nature) they committed all thefe abo-
pinations as facred rites to the deities they
worthiped [s] : and’yet, as fhameful and
deteftable as thofe things were in them-
felves, and fo plainly forbidden in their
law, the Ifraelites committed the famé atro-
cious crimes—There were fodemites in the
lond, and they did according to all the-abo-
minations of the nations, which the Lord caft
out before the children of Ifrael [#]— The
boufes of the fodomstes were by the boufe of
the Lord[4].

Thirdly, They committed the fin pro-
hibited in the 1gth verfe; as alfo the other
crimes mentioned in the faid chapter;

{r] Bithop Patrick, on Levit. xviii, 23.

{] Deut. xii. 31.

{£] 1 Kings xiv. 24. and xv, 12z, and xxii, 46.
[#] 2 Kings xxiik 7.
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as is evident from the 24th to the 27th
verfes thereof.

The Ifraelites did the fame. Iz thee
(that is, in Jerufalem) bave they bumbled ber
that was fet apart for pollution [w].

Fourthly, They were guilty, not only
of the indecent ats of uncovering and ex-
pofing thofe parts of their bodies that mo-
defty requires thould be kept covered, and
which our firft par®nts made aproms to
cover [#] ; but they alfo committed fhame-

ful

[w] Ezek. xxii. 10, See Poole’s Annot. on that
text.’

[#] Gen.iii. 7. Mr. Weems obferves, that ¢ when
¢ the Ifraelies were coming out of Egypt, travelling
¢ towards Canaan, the .ord forbiddeth them to follow
¥ the beaftly idolatry of the Moabites, to difcover their
“ nakednefs, as their priefts did.—This filthy dolatry
© (faid he) was the worfhiping of Baal-peor, who was
 glfo called Priapus, This Priapus was a young man
+ in Hellefpont, who was expelled out of the country as
¢ a corrupter of youth. He wentinto Greece, where
s¢ beaftly perfons made a god of him. The Moabites
« made choice of him alfo for their god, and he was
4 called Baal-peor, becaufe he was made with his naked-
# nefs difcovered—Thefe filthy Moabites made choice
“of a god like unto themfelves; and as their god

D3 ¢ Baal-
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ful and deteftable adulieries and fornicar
tions,

¢ Baal-peor was a filithy god, fo were his priefls, 1p
¢ thewing their nakednets,” W cems’s Works, Part L
P 7475

Ba-peor is mentioned, Numb. xav. 1—8. and
called by the prophets [ Jer. w1, 13. 15, and Holea iy,
11.] Thar framefu! thing,

Du. Fuller fag+, ¢ he took hus name from a wotd which
¢ figmifics to liv open, ai) 1dol, which fhewed all that
# Adam covered with figficnes ™ Pufgah Sight, 1w
ch. vit. ftét. 26,

And Mi. Poole, n his Note on the word Peor
[Numb. v, 3.7 A wab (fath he) figiitying to
** oper or uncover, becaufc of the obfeenc potne in
# which the 1dol was fit, 15 Priapus was, or becapfe of
¢ the filthires which was everafed in his worfhip.”

Bithop Pamick, on Deut, xxm .17, fauh, * How abeo-
“ minable weie fuch perfons as proftituted their boures
¢ 1n honour of Venus and Priapus, and fuch filthy
¢ daties ! of which fort there were both males ard
s temales, confecrated to fuch impure fervices,  And
¢ this (fays he) was practited n the days ot Mofes, as
¢ appears trom the hiftory of thofe who commited
¢ fornication with the daaghters ot Moub, who eapofed
¢ themfelves 1n hoaour of Baal-peor.”

“ What {fiys Dr. Whitby) cin fke a greiter hor-
# ror into our thoughts than rhis confiderarion, that
* they worltiped 7d dpgfla pepia, what mededty will not
¢ permit s fo mention, paying their wor{hiP to Pia-

1)

pusy
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tions, and that too, with their neareft
kindred [ y).
And all thefe things were done by them
publickly in the worfhip of their deities,

8¢ pus, and faying, #3 N uégiar 78 cdpal® 73 vhg yericiog
4¢ airlar Tipdodas agsrmnéilug, that part of the body was
¢ fit to be worthiped, whence we receive our being.
% Diodorus Biculus informs us, it was not only wor-
4 fhiped among the Egyptans 1n the Sacra of 1fis and
# Ofiris, aAra % Tor arelhin oAl xagugou'vm x&TE TR
“ radlas, but in the folemnities of many other nations,
#¢ e, —Theodoret adds, that in the Eleufinin folem-
4 pittes they worthiped Peclen muliebre, as the Phallus
¢ was reverenced in the folemnities of Bacchus.,” Neegf
of Ch. Rewel. p. 226, 227. As for their adultery, fee
Ibid. 272, &c

See the ftory of Ifis and Ofiris, in Mr. Chandler’s
Defence of the prime muniftry and chara¢ter of Jofeph,
P- 512,513, 514, and 570, §71.

{»] Bithop Jer. Taylor tells us, from ancient hitlory,
that from the time of Nimrod, among the Perfians,
lying with their motbers, daugheers, and fffers, was
made a qualification for the priefthood, Duét. Dubit.
B, ii. ch. ii. feft 23, p. 224,

Mr, Jurieu, a learned French proteftant divine, well
read in antient hiftory, tells us the fame, and adds, that
this cuftom was carried by the Magi into Egypt, and
feveral other countries, General Hift. p. 213, See
alfo Whitby of Ch. Revel. po 275, And the late
Buhop of London’s Secord Pattoral Letter, p. 28.

D4 as
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as tokens of their obedience and venera-
ton. Deut. x1i. 31, Fvery abomination to
the Lord, which ke hateth, bave they done
unto thesr gods.

Thefe are the tlunps forbidden in the
cighteenth of Leviucus, from the {ixih to
the twenueth verfe; to prevent the chil-
dren of Ifrael from commitung the like
enormous crimes.  Is it not fhocking then
to find, thar, votwithidanding theie plan
prohibitions, the fate of thofe heathen na-
nons, and the many great and fignal ta-
vouis Alnughty God was pleafed to be-
ftow upon the Ifraelites, bringing them into
that dehightiul, rich, and plenuful land, in
the room of thefe wicked people, which
he caft out of it for their execrable wick-
ednefs, they fhould be guilty of all the
jame grofs enormities ? And yer, it is evi-
dent this was the cafe (as hath been al-
ready obferved)— They did according to all
the abominations of the nations which the
Lord caft out before the children of Ifrael[z].

If we attend to the reproofs given them
by the prophets, for their breshing the

[=] 1 Kings xiv. 24.
Jaws
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laws God gave them: in the 18, 19, and
20th chapters of Leviticus, it may throw
fome further light on this matter, Con-
cerning their adulteries, the prophet Jere-
mizh thus exprefles 1t, When I fed them
to she full, then they committed adultery,
and affembled themfelves in troops wn the bar-
lots boufes. They were as fed horfes in the
morning : every one neighing after bis neigh-
bour’s wife; fpal} I not vifit for thefe
things? faith the Lord[a]. The prophet
Ezekiel was more particularly command.
ed (as I take it chap. xxii. 2.) te thew her,
(viz. Jerufalem) all her abominations, that
is, all her grofs and heinous crimes ; which
he did wvery concifely. He began with
their bloody idolatty, from the 3d to the
6th verfe; the fame, I apprehend, ithat is
forbidden, Leviticus xvui. 21. and xx. 2,
3, 4, 5. of which we took notice before,
p- 35. Next he proceeds, ver. 7.

To their undutifulnefs to their parents,
forbidden, Levit. xix. 3. and xx. 9. See
alfo, Deut, xxvii. 16,

[a] Jer.w. 75 8, 9
3 And
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And in the fame verfe, their opprefion
and wexing of the firanger, fatherlefls and
wedew; forbidden, Levit. xix. 33. and
Exod. xxii. 21, 22.

And in the §th verfe, their propbanation
of the fabbath, forbidden, Levit. xix. 3. 30.

The gth verfe mentions, tale-bearers to
fhed the dlood of their neighbours ; forbid-
den, Levit. xix. 16.

He proceeds thus, In thee they eat upon
the mountains, in the mdft of thee they com-
mit lewdnefs. This (f 1 miftake not) is
pointed aganft ther obfcene and unnatu-
ral crimes prohibited, Levit. xviii. 22, 23.
(which they practifed as facred rites in their
idolatrous worfhip) referred to," 1 Kinga
xiv. 23, 24. and 2 Kings xxiii. 7. And
heresn before tréated of, p. 35. For
the word NM®% which is here tranflated
lewdnefs, and in the former traM{lations of
the Bible, abominatzon, and in Leviticus
xviil. 17. and XX, 14. is rendered wick-
ednefs, fignifieth more than wickednefs (4],
viz. “ an execrable and deteftable degree

{#] Bathop Patrick on Levit. xvui, 17. and the

Afifembly’s Annor. on the fame text.
“ of
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# of wickednefs.” As I fhall have occa-
fion again to obferve.

What follows next relates more par-
ticularly to the cafe in hand, ver. 10. I»
thee bave they uncovered ther fatber’s na-
kednefs.  You fee this is the fin exprefsly
forbidden in Levit. xviii. .

Then he proceeds to mention the fin
prohubited in the fame chapter, verfe the
1gth, taken notick of before, p. 36.

Ver. 11, He comes to their grofs adul-
tery exprefsly prohibited, Levit. xviii. 20,
which was then become fo common among
them, obferved before, p. 41. from Jere-
‘miah v. 7, 8, 9.—and proceeds to their
moft infamous practices of debauching
their near kindred, parucularly forbidden
in Levit. xviii. 8, 9, &c. The whole verfe,
in that tranflacion of the Bible which
was in common ufe before our prefent
tranflation, ftood thus— Every one bath
committed abomination with bis neighbour’s
wife, and every ome bath svickedly defiled
bis daughter-n-law; and in thee bath every
man forced bis cwn fiffer [¢].

[c] Ezek. xrii, 11.

But
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But in our prefent tranflation this text
is greatly altered. It is there rendered
thus— And one bath commitied abomina-
tion with bis neighbour’s wife, and another
in thee bath lewdly defiled bis daughter-in-
law, and another tm thee bath bumbled bis
owr fifter— You fee here thz univerfal
terms ¢very one are changed into the par-
ticular terms ome and another, contrary (I
think) to the plain feme of the Hebrew
R, contrary to the vulgar Lasin, and to
its rendering in all our old Englith tranfla-
tions of the Bible [4], and alfo contrary
to the rendering of 1t in other places in
the fame tranflation. In this text the word
®»RY occurs three umes, In the frft
place, inftcad of every ome, it is rendered
on¢y and in both the other places (with-
out the leaft fhadow of reafon, as far as I

[4] In Timnd1l and Coverdalc’s tranflation of the
Bible, printed m the year 1535, it was rendred every
cne; fo 1t was i Maithews of 14537, and 1n the great
Bible of 1539; and in the Geneva tranflation of 1560 ;
in Bihop Parker’s of 1568 ; and, as far as I have been
able to learn, 1n all the Iunglifth tranflations of the Rible,
ever printed before that now 1n ufe.

<’D
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can perceive) another : but the authors of
this tranflation in the margin, with a note
of reference, have alfo fignified to the rea-
der that it may be rendered every one.

It may be fit to obferve here, that it
muft not be underftood, as if every in-
dividual perfon among them did it; but
that thofe horrid crnimes of debauching
their near kmdrcd were become common
among them: and as hath been obferved
by the learned [¢], they likewife committed
fuch fhocking debauchery, as religious
rites in their idolatrous worthip, which the
Canaanites did before them; who were
driven out of the land, or deftroyed, for
fuch deteftable wickednefs.

But, befides this general account, we
have particular inftances of great and re-
markable perfons, who brake fome of thofe
laws: let us here alfo take a view of them.
The firft 1 fhall mention is, that of de-
bauching or forcing a man’s own fifter:
this horrid crime Amnon, king David’s
foh, was guilty of, as is evident from

[e] See Mr. Poole’s Annot, on Ezek, xxii, 11, and
chiap, viii., 14.
1 Samuel
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1t Samuel xiil. 11, 12, 13, and 14. for
which he was put to death by the means
of Abfalom her brother.

And yet Abfalom alfo was guilty of a
moft notorious breach of another of thofe
prohibitions [ f ], viz. defiling his own fa-
ther’s wives [g], (thofe called concubines
in Scripture, were wives [b]) for which
crime, with that of rebelling againft his
father, he alfo (by the nghteous providence
of Gad) came to a thameful end [7].

Reuben /Jacob’s eldeft fon) was guilty
of the like erime before thofe laws in Le-
viticus were given [4]; but it was a fia.
in him notwithftanding that ; for it was a

{ 7] Levit. xviil, 8.

[£] 2 Sam. xvi. 21, 22,

{71 ¢ After the phrafe of Sciipture, a concubine is
“an honeft name, for every concubine is a lawful
“ wife.” Vid. Homily, intituled, ¢ An information
“ for them that take oftence,” &c. Part 1k,

¢ Certain it is [faid Bithop Patrick] fuch perfons
* were real wives; and it was adultery in any other
¢ perfon that lay with them, bat they who had mar-
“ ried them.” Patrick’s commentary on Judges xix, 2,

[:] 2 Sam. xwiii. 14, 15,

[#} Gen. xxxv, z2.

tranf~
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tran{greffion of the primary law of nature;
and accordingly it was refented by his
father, and for which he loft his nght of
primogeniture [/].

And it was for a crime of a like na-
ture (though in fome circumflances dif-
ferent) that the Apoflle St. Paul reproved
the Corinthians [m],

We have Likewife 2 remarkable inftance
in the New Teftdment of a great man’s
tranfgrefling another of thofe laws [#], not
much unlke the laft mentioned, faving
only in the difference of relatian, that being
adultery with a father’s wife, and 2bis with
a brother’s [0].

Okjeit. But both thefe laft mentioned
inftances have been often produced by way
of argument againft marriage with near
kindred, on {uppofition they were inflances
of perfons reproved under the gofpel dif-
penfation for marrying fach: though when

{f] Gen. xlix. 4. 1 Chron. v. 1,

[m] 1 Cor.v. 1.

{»] Lev. xviti, 16, and xx. 21,

{0] Matth. xiv. 3. Mark vi. 17, and Lake iii
19, 20.

rightly



( 48 )
rightly underflood they will be found to
be nothing at all to the purpofe. Let us
examine them.

St. Paul’s words arey Iz 25 reported that
there is formcation among you, and fuch
Jornication as is not named amongft the Gen-
tiles, that one fhould have ks father's
wife (2]

By having the father’s wife here, is not
meant marrying the father’s widow (as
many feem to think) but taking the fa-
ther’s wife from him to his great wrong,
and adulteroufly living with her in his fa-
ther’s life-time; as is evident from 2 Co-
rinthians vii. 12. [¢] in which commenta-
tors are generally agreed.

If the Apoftle had meant & of mat-
rying the father’s widow, he would not
have faxd it was fuch fornication as was not
named among f# the Gentiles : for, marrying

1) 1Cor. v 1.
{q) 2 Cor. vite 12. Hherefore though I wrote unto you,

1.did 1t not for hes canpe that had done the wrong, [4 e
-the fornicator mentioned 1 Cor. v. 1. nor for bis cqufe
shat fuffered wnong [1. e. the father of the fornicator,
who was injured by his fon’s wickednefs, &c.}

the
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the father’s widow was not only named,
but allowed, and frequently practifed a2
and Jefore that time by many gentile na-
tions in the neighbourhood of the land of
Canaan[r]; which-I take to be another
unde-

{71 It is obferved by Bithop Jeremy Taylor, that
“in Syria aud the Pontick kingdom, befoie his [St.
&« Paul’s] time, it [viz. mamying the father’s wudow]
¢ had been named and pradtifed and pafied into a law,
¢ and yet that kingdom confifted of two and twenty
¢ nations of different languages,” Dud. Dubit. L, ii.
¢ 1. 1. 1. fect. 6. p. 174,

Syna lies on the other fide of the land of Canaan.
Anrd Dr. Hammond tells us, ¢ among the ancient Ar.-
 bians it [vize marrymg the fatho’s widszv]  was
« yled, und the enflom fo deferibed by Al Moftratraf,
¢ Ebnol Arhir, &c. that when a woman was left 2
¢- widow, or put away by the hufband, the eldeft fon
¢ fhould take her by inhentance, and caff his gar ment
 over ber as a fign of 15 or if he would not, then the
¢ next heir; and fo the fon, they fay, fucceeded to the
¢ father’s bed, as well as wealth, by inheritance.~
< And fuch there wcie of the tribe ot Bamkais, who,
¢« three of them, one after another, had marmed his
s¢ father’s wife. Now it was a cuffom among the
¢ Arabians, %when any man was feparated from
“ his wife by death or divorre, his eldeft fon, ifhe
» wanted her, caff bis garment wpon her 5 that ss, took

“ Ler
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wirdeniable proof that the fornicator’s eritae
here mentioned was not marrying the fae
ther’s widow, but adulteroufly living with
his wife.

The other inftance is that of Herod
with Herodias. Fhe cafe is thus related
by St. Matthew [s]. Herod bad laid bold
sf Fobn, and bound bim, and put Mm in
prifon for Herodias's fake, bis brother Phi-
up’s wife. For Fobn faid umto kim, it is
wot lawful for thee to bave ber. ‘This hath
been alledged as an evidence of the un-
lawfulnefs of marrying of a brother’s wi-
dew. But thit notion will Ye fufficiently
confuted, by only relating the true ftate
of the fa&, as given us by Dr. Whitby [/}
from Jofephus, and the Old Jewith Chro~
nicles, which in fhort was as followeth.
This Hered was married to the daughter
of Aratas king of Petrea; yet (im breack
of faith with ber, and violation of the mar-
riage covemant, foe being them living, and

S Jer to wwife; or if he wanted her not, one of hig

¢ brothers married her.” Dr. Hammend’s Annot.
on 1 Cor. v, 1.

[s] Matth, xiv. 3, 4.
{¢] W hitby on the fame texty

ks
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bid lawful wife) be took away Herodias bis
brother's wife from bim, and kept ber as
bis owon wife: which was a moft grofs alt
of adultery. Therefore (as Dr. Whitby
tightly obferves) John the Bapuft might
well fay, 1t is not lawful for thee to have ber

There are fome other objetions that
may be’ fuppofed to lie againft my notiont
of thefe laws, which I will now proceed tg
confider.

Qfjeld. 2. The Jews (to whofe forefa-
thers the laws now under confideration were
particularly given) muft be fuppofed to
pinderftand thetr own laws, and they took
them to be prohibitions of marriages with
the perfons therein mengioned ; therefore
we ought fo take them in that fenfe.

Anfwer. There is ho reafon (that I can
find) to think that the Jews took thofe
laws to be prohibitions of marriages with
near kindred, il fince the time of ther
royal prophet king David, but great rea-
fon to think the contrary [#]. And after

that

[#] Nay, it is more probavle they never took them

for prolubitions of marriages ull after the umes of
E 2 thewr
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that time they fell into the moft deteftable
idolatry (as has been already fhewn) and
before the reign of Jofiah king of Judah
(which was more than iix hundred years
before the time of our blefled Saviour)
it feems, they had forgotten what their
law was, (Hofea iv. 6. 2 Kings xxii. and
xxiit. and 2 Chron. xxxiv. 18, &c.) no
wonder then if they had forgot the. true
fenfe of it

All the Jewith traditional books were
compofed long fince the times of their
prophets ; moft of them fince our Saviour’s
time [w]: what authority, therefere, can
they be of ?

Our blefled Lord himfelf, when here on
earth, obferved that the Jews by their

their prophets: it is not evident to me, that they ge-
nerally took them in that fenfe, ull fince the times
of our blefled Saviour, and the Apoftles, when they
entertained the moft abfurd nouons concerning them,
{w] Mr. Poole tells us, that < all the Jewith writers
st which are now extant, lived and wiote fince Chrift’s
¢ time, when the doctors of that people were very
¢ ignorant of many great truths, and of the plan
 meaning of many Scriptures.”  Anrot. on Job xix,
25, Sec allo Dean Prideaux’s account of the Jewith
writers. Connet. Part IL
traditions
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#aditions tranfgrefled the commandments
of God, and made them void and of no
effect [»]. No regard can be therefore due
ta_fuch traditions [ y].

Objefi. 3. But there were a fet among
the Jews, commonly called the Karrites,

{2] Matth. xv. 3—6. And Mark vii. 8-—13.

{.#] Mr. Mofes Lowman, in his differtation on the
civil government of the Hébiews, from page 151 to
158, hath obferved, that i fiveral cafes the authority
of the Talmudift and Rabbinical writers is very loy
with learned men: in his minth chapter concerning
the fenate of Ifrael, page 154, he faith, ¢ The Rab-
¢ binical writers have greatly davkened, and even con«
¢ fourtded this queftion; they have given us thejir
“ own chunerical imagunations, inftead of real hifto-
¢ rical fats, For though they could have no other
“ good foundation to build upon but the Scripture
¢ hiftory, yet they have given us fuch an account
¢ of their Sanhedrim, as the Senate and fupreme couyt
“ of the Hebrew nation, as is no where to be found
% in the Scripture hiftory, and is in many things ab-
¢ folutely inconfiftent with it.” And one that has a
mind to know what notions the Jewifh traditional
writers had concerning marriages betwixt near kin-
dred, may find enough of their moft abfurd affprtiops
in Mr, Jurieu’s general hiftory of all religious wor-
fhip (both true and falfe) vol. I. chap. xxi. from pages
go0 to 212,

E 3 who
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who rejefted their traditions, and thofg
alfo underftood thefe laws as prohibitions
of marriages with near kindred; therefore
we alfo ought to adhere to that fcnfe of
them.

Anfo, The Kainites were a fet that
fplung up among the Jews fome hundreds
of years fince the time of our bleffed Sa-
viour (juft as the Quakers fprung up among
us); and as thofe Karrites rejected tradmon!
they could know no more a3 fo this poing
than we can now. It would be as reafon-
able to appeal to the opinions and prag-
tices of the Quakers, in order to difcover
what the do&rine of the church of Eng-
land is in the cafe of fwearing before the
civil magiftrate in matters of truth and
judgment, as to appeal to the Karrices in
this cafe. 1 know no other way that can
be fafely depended on to find out the
true fenfe of thofe laws, but to fearch and
examine in what fenfe they were under-
ftood by the infpired pefrmen, at, and
fince the time they were promulgated,
which is what 1 have endeavoured with
she utmoft care tQ do: and for the more

¢ fully
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fully perfeling fuch examination, fhal
be glad of the aid and affiftance of any
Jearned and honeft enquirers,

Objefi. 4. Is it not evident, from chap.

ijl. 17. (which is a prohibition of un-
covgring the nakednels of a woman and
her daughter or grand-daughter) when
compared with ch. xx. 14. (whére the
punithment is addeds for taking a wife and
her mother) that both relate to the fame
thing? (fince all the difference is, one
mentions the mother firft, and adds the
grand-daughter; the other mentions the
daughter firlt [2], and omits the grand-
daughter.) And confequently that mar-
riage muft be underftood to be prohibited
by the phrale uncover the nakednefs i the
17¢h verfe of the xviiith chapter, and there-
fore likewife throughout the whole chap-
ter. And may not the fame be alfo in-
ferred from the 18th verfe next following
of the fame chapter ?

[z] We have 2 like inftance in the tenth command-
ment, in the xx of Exodus ver. 17. the neighbour’s

boufe is put before his wwft: in Deuteronomy v, z1.
his awf is put before his houf yet the command is

{ame,
Pl E 4 And
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And then (as matches betwixt kindred
by confanguinity arc forbidden from the
7th to the 16th verle, and the women here
prohibitcd are of kin to the man only by
affinity) may it not be further inferrert
from hence, that 1t is as unlawful to marry
kindred by affinity as by confanguinity :
and that therefore it is no more lawful for
a man to marry his yife’s fiter than his
own fifter.

Anfeo, 1ft. T admit that it is probable
thofe texts, viz. chap. xviil. 17. and 'xx.
1.4. do both relate to the fame thing, not
only for the reafon mentioned in the ob-
jection, but alfo becaufe the heingus na-
ture of the crime is prohibited in both
places by the fame word 7123t which is tranf-
lated ““ it 25 wickednefs,” as before ob-
ferved. But Bithop Patrick, in his note
on the word, tells us, * it imports more
¢ than wickednefs.” And another learned
commentator [ ¢] tells us, 1t fignifies, ¢ an
« execrable and deteftable degree of wick-
«¢ ednefs;” which word no where occurs

[2] Sec the Affembly’s Annot, on Leviticus xx. 14«
cither



C 57 )

either in the faid xviii or xx chapters,
but only in thefe two places; for the
word which in the 17th verfe of the xx
chapter, is rendered it is a wicked thing
is 10N which is a2 word of a much mil-
%ﬁgniﬁcation than the word 2% before-

entioped. And as thofe texts belong
both to one thing, it is reafonuble to fup-
pofe, that by comparing them, the one
may give light to the other.

But then, fecondly, it is very evident,
that the marrying a mother and daughter,
or grand-daughter; or a daughter and mo-
ther fucceffively one after the death of
the other (which is generally underftood
by it) cannot be the thing here prohibited.
For it can be no greater crime for a man
to marry his mother-in-law or daughter-
in-law, than his own mother. But 1t is
plain the crime here prohibited is a greater
one, it being fet forth by a more empha-
tical word, as a high and extraordinary
wickednefs : and the punifhment to be in-
flied for the breach of it, the moft fe-
vere of all the punifhments mentioned in
the Levitical law, viz. burning with fire:

and
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and that not only the man and woman
that might be fuppofed to be guilty of
this fin after the mother or daughter’s
death, but be and tbey, both the man, mo-
ther and daughter, or grand-daughters
which is a demonftration that it muft ®e
for fomething done by them whillt they
were all living: fo that if marriage is
meant here, it muft bc the marrying the
mother and daughter, or grand-dapghter,
both being living and confenting to it.
But neither is it likely that this is the
meaning of the precept: for let it be re.
membered (as hath been already obferved)
that the things here forbidden were the
abominations of the Egyptians and Ca-
naanites, their cufioms and ordinances, fuch
as they practifed in, or with relation to,
their religious worthip [4]. Butit is nog
Yikely that marrying a mother and daughter,
or grand-daughter together, was a thing
commonly practifed by thofe people (or
any people) much lefs that it was done by
them zs an a& of worfhip, or in the fer-

[2] Deut. xii. 31,
yice
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vice of their gods (though the defiling of
them might be fo) : for had that been the
cafe, there would have been no need to
have added the moft dreadful of all deaths,
as a punithment for the breach of it. For
bt is not probable any woman would be
fo fond of taking her daughter as a co-
parmer with her in her marnage-bed; or
thar any daughter would be fo fond of her
mother in the fame cafe, as to make it
needful to inflict fuch a punithment to
deter them from it.

But if neither of thefe things is to be un-
derflood bere, what can be the meaning of
the probibition ?

If I can give no fatisfattory anfwer to
this queftion, it will by no means follow
from hence, that the words wuncover the
nakednefs muft here figrify marriage, (and
much lefs in other parts of thofe laws)
though I think what hath been already
faid 1s fufficient to thew the improbability
of the words being ufed in that fenfe
here. It was obferved before, p. 38. that
when the phrale wncover the nakednefs is
wfed for carnal knowledge, then always

adultery
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adultery or fornication is to be underftood
by it. The woids of the 17th verfe of
the xviii chapter are* Thou jfbalt not un-
cover the nakednefs of a woman and ber
doughter, nether fbalt thou take ber fon's
daughtery or ber daughter’s daughicr, to uncol
wer ber uakednsfs. Now accordingrothefore-
mentioned fenle of the words, this muft be
a prohibition of debauchiug thofe perfons.
In the 14th verfe of the xxth chapter, the
words are, if anan fske a wife and her
mother, &c. 1t hath already been ob-
ferved, that the word rendered wife figni-
fies woman in geneial, whether married or
unmarried; 1t 1s the word which is tranfe
lated woman in the 147th verfe of the xvhith
chapter, as alfo in the 18th and 1gth verfes
of the fame chapter, and in the 18th verfe
of the xxth chapter; and there is as good
reafon to tranflate it woman in this 14th
verfe, as there is for rendering it fo in the
17th verfe of the xviith chapter.

This 14th verfe, therefore, I think thould
be tranflated thus, If ¢ man take ¢ weman
and ber mothery, &c. viz. to uncover therr

naked-
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nakednefs, (that is) to debauch them. For
the words, o take a woman, may as well
fignify to take her to debauch her, as to take
her to wife: fo we read Gen. xxxiv. 2.
concerning Dinah— And when Shiechem the
fon of Hamor, —faw her, be zook ber, and
lay with her and defiled her.  This I think
is clear.

But then perhaps it may be afked, "what
need was there of fuch a prohibition as
this [¢]? and of adding too, a more fevere

punifh-

1] Bithop Patrick in his commentary on the 23d
verfe of the aviith chapter, hath ftarted the like queftion
concerning the ciime of beftiality there prohibited :
his words are, ¢ fome are apt to {uy, what neced was
¢ theie of fuch prolubitions® when it 15 fo monftroufly
¢ unnatural to mix with aeatures of a (ifferent {pecies
4 from us, as all beafts are. But fuch perfons (fays
st he) do not undetttand, that this was not only prac-
“ ufed 1n Egypr (againft whofe dungs he cautions
¢ them, ver, 3.) but was alfo made a picee of religion —
« Goats, which wae thete allo worfhiped, lay with
¢ women—openly—in the view ot all,” for the proof
awbercof be crtes antbors of wndorbred credrz, and then
adds, ¢ how long this beaftly «uftom had been among
¢ them none can tell.  But thle words [wh/ e bad
¢ wted] import that then 1t wis notorou 5 and fo
¢ far from being kept fcaet, that they rather made
soan
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punithment for the breach of it, (viz, Jurvs
ing with fire,) than for the breach of any
other of thefe laws ?

It is obferved in the notes, p. 39. from
an ancient hiftory cited by Bithop Jeremy
Taylor, and Mr. Jurieu, that from the
ume of Nimrod, among the Perfians, ly-
ing with their mothers, daughters, and
fiters, was made a qualification for the
priefthood [4d]. And as- the Canaanites
were much addiCted to the moft abomina-
bly idolatrous cuftoms, there might be
fome cuftom of a like nature among them,
though now unknown to us, which feems

¢ an oftentation of it: which I look upon [adds he}
* as an argument that this had been a very old prac-
% tice, otherwife they would have blufhed at it.”

[4] Whatfoever is made a qualification for any office
muft be done fo publickly, as to be capable of being
proved &y awutngfes: (this is the cafe at prefeat
among us, as to the facramental t¢ff ;) and the crime
prolubited by this precept, muit likewife be of fuch
2 nature, as to be capable of being fo proved: and fo
muft all the other crimes mentioned in thefe laws be,
where death js the penalty : for without two or three
witnefles no perfon by the Levitical law was tv be put
to death, Numb, xxxv, 30, Deut. xvii, 6. and xix, 1 4.

probable
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probable from the prohibition itfelf: for
it is obfervable, that this prchibition, as
above explained, is an exprefs prohibition
of that moft fhocking cuftom: [for he
that debauches his mother, and fifter, de-
bauches a woman and ber daughter ; and
he who debauches his mother and his
daughter, debauches @ woman and ber
grand-daughter.}

Now, fince te be a prieft in Egype
{from whence the children of Ifrael were
brought forth) was to be a2 man of great
dignity ; (for the priefts were nobles and
nrivy counfellors in thofe countries [¢]) it
s no unreafonable conjetture to fuppofe
that people might be afpiring after gran-
deur then, as well as in latter times; and,
therefore, that not only the man himfelf
might defire it, but his mother, fifter,
and daughter might permit it to be done,
to qualify him for fuch preferment, which
might be a caufe of their advancement alfo.
‘The temptation, therefore, being fo greas,

f¢] Mr. Chandler’s Defence of the prime miniftry
and charatter of Jofeph, p. 493, 419, 421, 4232

and 424.
and
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and the wickednefls {0 beinous, no punitha
ment could be too fevere to deter them
from it.

The 18th verfe in the objeftion men-
tioned, is another very difficult text; many
learned commentators have tried their fkifl
on it, and have {carcely been able to fa-
tisfy themfelves as to 1ts true fenie.

This, howsver, I think is plain, that
whatever fenfe is put upon it, the words,
uncover her nakednes there, cannot fignify
marriage. Mr. Awnfworth, who gave us
a more hiteral tranflation of the Hebrew
text, than that in our Bible now in ufe,
rendered 1t thus, And a woman unis ber
Sifer thou fhalt not take, to vex (her) to
uncover ber nakednefs upon her in ber hfe.
Many learned men have thought it to be
a prohibition of polygamy; but that fenfe
of 1t is rejected by the beft commenta-
tors [ f].

Mr. Poole obferved, from a learned man,
whom he doth not name, ¢ that this text
¢t doth not fimply forbid the taking one

[ 7] Bihop Patnck, Bithop Kidder, &c.
<« wife
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% wife to another; but the doing it. id
¢ fuch a manner, or for fuch an end, that
¥ he may vex, or punifh, et revenge him-
t felf of the former: which, (lays he)
¥ probably was a comnion motve among
t’that hard-hearicd people to do fo.” Bi-
fhop Patrick and Bithop Kidder fay, there
is the like reafon to underftand the word
fifter properly in the common acceptation
of it in this place, as the words, daughter,
mother, &c. in other places in this chapter.
If* the ohfervations of thofe learned
commentators be right, may not the fenfe
of the text be, ¢ Thou fbalt not take thy
Y wife's fiffer and debauch ber in thy wife's
Y prefence, or before ber face, therehy to
% gex, or be revenged of thy wif,” that

being the troft effectual way to vex hér.
But be it as it will, furely 1t is altoge-
ther unreafonable to make the dark and
obfcure parts of Scripture a key to exs
pound thof¢ that are plainer. And as to
the tonfequenee drawn at the end of the
objetion, if what hath been before obs:
ferved be of any force, the whole founda-
tion of it is deftroyed. bur if all § have
F faid
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faid on thofe texts in the objetion meri«
tioned fhould ftand for nothing, and it
could be proved that the phrafe, sncover
the nakednefs, did indeed fignify marriage
(the contrary to which, I think, hath been
fully fhewn); yet, even in that cafe, the
confequence would not hold good. For
the perfons in the objetion mentioned are
m the alcending agd defcending lines
therefore, to argue from thence, that be<
caufe kindred by affinity in the afcending
and defcending line are forbidden to marry,
therefore collateral kindred are fo, is very
weak and inconclufive.

Ofjedi. 5. If marriage with near kin«
dred is not the thing intended to be fot-
bidden in the xvuith and xxth chapters
of Leviticus, what need could there be,
after the general prohibition of defiling alt
fuch, to proceed fo particularly to the kin-
dred following, viz. the facher, mother,
father’s wife, fifter of the hLalf blood, and
of the whole blood, the {on’s daughter,
and daughter’s daughter, the father’s fifter,-
and mother’s fifter, the daughter-in-taw,
the brother’s wife, the father’s brother’s:

wifey
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Wifé, &c.? Doth not the particularity of
thofe precepts clearly fhew, thar marriage
with the perfons there named, is the
thing chiefly intended to be prohibited by
them ?

This objection contains the moft plau-
fible argument, and feems to carry greater
weight with it, in oppofition to the notion
I have advanced, thao any other that cver
yet was, and, I think, that can be offered
in oppofition to it. And I am fully per-
fuaded; it is this confideration, together
with the prejudice of education, that has

ept {o many great, learned, and worthy
men in that way of thinking : yet, fpecious
as 1t is, I doubt not but it will admic of
.2 clear and full anfwer, I fliall endeavour
to obviate the force of it by fhewing:

Firft, that it is ufual in the law of
Mofes to prohibit exprefly fome particular
aggravating circumftances of fome fins, ot
account of their heinous nature, the dan-
ger people may be under of being tempted
to the commiffion of them, and the dread:
ful confequences that muft attend them

if committed; notwithffanding they are
F 2 included
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iicluded under fome general prohibition,
as many other fins of a like kind are, that
are not particularly prohibited.

Secondly, that the defiling of near kin-
dred are fins of that nature, and therefore
fit to be particularly prohibited on that
account.

Firft then, J am to thew, that it is ufual
m the law of Mofes to prohibit exprefly
fome particular circfmftances of fome fins,
en account of thewr heinous nature, &e.
notwithftanding there are many others of
the hike kind alfo unlawful, though net
fo particularly prohibited, I fhall in-
ftance, firft, in the cafe of profane curfing,
I fuppofe it will be allowed that all pre-
fane curfing is finful; yet becaufe it is
more hemnous to cuife fuch as ought to
be feared, reverenced, amd bomoured, than
to curle others; therefore thofe are par-
ticularly  prohibied, though others are
omitted: thus it is prohibited to’cur/e their
parents, and that under pain of death [g],

{g] Exod. xi, 17, Levit. xx, g,
and-
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and their rulers [b); alfo they were pro.
hibited to curfe the deaf [1].

Secondly, it will alfo be allowed, that to
&g or opprefs any perfons is finful; yet
becaufe it is more barbarous with refpect
to fome than others, therefore the oppref-
fing of fuch is particularly forbidden: as
to opprels a franger [k, a widpw, and fa-
therlefs children [/],0and a hired fervant
that i1s poor [m].

Thirdly, they were commanded 1o do
no unrighteoufnefs 1 judgement [#] to any
perfons: yer becaufe 1t was a more ag-
gravated <rime 1o wreft or pervert judge-
ment, by doing wrong to fuch as are lefs
able to defend themfelves; therefore it is
in that cafe exprefly and particularly for-
bidden. As to wrong the poor [o], by
perverting judgement, the ftranger, father-
lefs. and widow [p].

(4] Exod. xxii. 28, [¢] Levit. xix. 14.
[#) Exod. xsu. z1, and xxin .
[/] Exod. xxii. 22, [=] Deut, xxiv, 14.

[#] Levit, xix. 13. [¢] Exod. xxii. 6.
{ﬂ Deut, xx1v, 17,

F3 Fourthly,
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Fourthly, they were particularly com-
manded to do no unrighteoufnefs in mea-
Jure[g]. And yet after this swo meafures
were particularly mentioned [r}: 4 juft
ephab and a juft bin fball ye bave. They
had other meafures, whicn, by the general
command to do no unrightepufnefs in mea-
fure, they were obliged to have juft, But
becaufe thole two pa.ticularly mentioned
were ip more common ufe among them,
they were under greater tempiation to have
thofe unjuft than others; therefore this'is
particularly prohibited.

Fifthly, the making any fort of idol]
gods to worfhip was exprefly forbidden.
Theu fbalt bave no other gods before me.
Thou fhalt not make unto thee any graven
image[s]. Turn ye not unto idols, nor make
20 yourfelves molten godss [ am the Lord
your God.

And yet, after the general cuommand
fome idols are particularly Proh’;bited (1

(4] Levit. xix. 35.

[7] Exod. »x. 3y 4o Deut.v. 8.

[} Levit. xix. 4o Excd, xxxiv, 12,
!t] Exod, 3%, 23
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Ye fpall not make with me gods (that isy
ddols) of filver, weither fball ye make unto
you gods of gold. It was as unlawful by
virtue of the general command to make
idols of &rafs, irom, woed, or flone. But
becaufe idols ot gold and filver were more
pompous, and more generally efteemed than
the others, and on that account they were
more likely to be tempted to worlhip
thefe than others, thérefore thefe are par-
ticularly prohibited, while the others are
omitted, I could produce many more in-
ftances of the hike nature to prove this
point, but I think thefe already mention-
gd are fufficient. I fhall therefore proceed,

Secondly, to fhew, that the defiling
near kindred is a_fin of a more keinows na-
ture, and mult be attended with more
dreadful confequences than the defiling
other people, (to which they were yet very
likely to be tempted by the gvi/ exampies
of thofe natigns, as well as by the frgguent
apportunitics that muft offer for commit-
ging this fin;) therefore it was as fit to
be particularly prohibited (though before
F 4 included

-
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included in a general command) as thg
others abavementioned.

It is evident, that near kindred, fuch
as are of the fame houfe (even by the tieg
of nature) are much more pbliged to aid,
affift, dire€t, and admonifh one another,
to fave apd prevent each other from fuch
evils as they are likely to be tempted to,
than others arc; infomuch thar, under the
chniftian 1nfticution, he that neglected thefe
duties 15 faid to be worfe thau an infidel (4]
Perhaps 1t nay be faid, that thefe words
of the Apolile have refpeét there to the
fin of a man’s negleéting to take due care
for the tempoial welfare of his famuly;
and I doubt not but this was the more
unmediate and direét intent of them. But
certainly not 1o take care of the fouls of
his houfhold muft be rmiore heinous; as
parucularly not to take care of their pu-
riy and chaltity, What greater injury
ran be offered to a virtuous woman, than,
inftead of preferving, to violate her hon-
our, and debauch her ? The fons of Jacob

[«] 1 Tim. v, 8.
highty
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highly refented this, when done by She,
chem to Dinah zbeir fiffer [w]; as did
Abfolom, when Amnon defiled Tamar his
fifter [#].

How great then muft the crime be,
when fuch as, by the ties of nature and
#lood, are peculiarly obliged to defend one
another from fuch injuries, become them-
felves the authors of them! And when
it is confidered that the injury is done to
perfons of the fame family, to friends, it
adds a peculiar ftjing to the remembrance
and recolle€tion of it. See how the roy-
al prophet David fpeaks of an mjury done
him by one that ought to have been his
friend : Jr was not an enemy that reproach-
ed me, then could I bave borne 1t,—but it
was thou, a man, my guide and mine ac-
quaintance [3]. Injunies from fuch piefs
heavieft upon the mind, and are of all
pthers the moft difficult to be borne.

From hence then it plainly followeth,
that as the erime in defiling the kindred

[w] Gen. axxiv. §, 7, and 264
[x] 2 Sam. xin. 13, 28.

[_y] Phal Iv. 12, 13.
) of
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of a2 man’s own houfe is greater than i
defiling others, becaufe it is generally like
to be attended with more fbocking confe-
quences; as the temptations to it were
firong from the frequent pradice of it
in the pations around them; and in con-
fideration of the numerous opportunitics
that may offer in this cale for the commit-
ting that Gin.

So, if any e¢rimes could delerve to be
fpecified w1 particutar probibitians, aftex
having been included 1 a general one, it
mult be that of defibng our ncar kindred s
which is accordingly drawn out into fe-
veral cafes, and in each diftin@tly for-
bidden.

Thus have I proved (if I miftake not)
that marriages betwixt near kindfed are not
prohibitcd by the Mofaic law, and have
confidered and anfwered the objections that
feem to lie againft my notion,

Yet, before I proceed to confider what
the law of nature teaches in. the cafe, 1
fhall make fome farther obfervations from
Scripture, for the clearer and more full
confirmation and illuftration of the point,

by
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by fhewing, that marriages detwint meay
kindred are not only not prokibited by the
Mofaic law, but were well approved of,
and in one cafe exprefly commanded there.

I will begin with the cafe of the daugh-
ters of Zelophehad, where we find five
brothers marriced five fifters, all of them
brothers children,

This happenedsin the time of Mofes,
by whom the laws we have been explain-
ing were given, and under his infpeétion
and approbation. [Numb. xxxvi. 10, 11.]
Even as the Lord commanded Mofes, [c wid
the daughters of Zelopbebad : for Moluab,
Tirza and Hoglab, and Milcah and Noah,
the daughters of Zelophebad were married
unio their father's brother’s fons.

So we find, Judgesi. 13. that eminent
fervant of God, Caleb, gave Achfah his
daughter to Othniel the jon of Kenaz, bis
youngss brother, to 'w:fe

And Ruth faid "unto Boaz (Ruth iii. g.)
Spread thy jfhirt over thine bondmaid, for
thou art a necy kinfman. In anf{wer to her,
Boaz faid, (ver. 12.) It is true, that I am
thy mear kinfman; bowbeit, there is a kinf-

man
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man neaver than I And in the next
verfe, he promifed her, that if that kinf-
man would not marry her, he would. For
that I take to be the meuning of his
words. And we find, in fa&, he perform-
ed his promife.

Hence 1t :s evident, that the being near
of ki was then made a reafon for mare
reage, and not an odyedign agantt it.  And
as the kindied there mentioned was by
affinity, it may be turthcr inferred, that
the neater any collateral kindred wefte,
they were then efteemed more fit to be
joined together in matrimony.

And as to collateral kindred by confan-
guimty ; though 1t is probable that mar-
riage betwixt the near~ft of them, (viz,
orother and fiffer) was unufual; yet from
the ftory of Amnon and Tamar, it is high-
iy probable that fuch > marriage was not
then deemed anlawful: for furely, if thefe
laws in Leviticus had Been ther waken for
prohibitions of marriages with near kin-
dred, King David, whofe delgbt it was to
ftudy and excreife bemfelf in God’s law day
end night, mult have been well acquainred

1 with
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with them. And as there are therein com-
mands to teach the law diligently, unto their
children, &c. without doubt the royal pro-
phet did it; therefore, if there had beea
therein any prohibitions of marriages with
mear kindred, his children certainly muft
have known it. And if thofe faws had
been then taken for fuch prohibitions, as
Tamar could not have been ignorant of s
herfelf, fo the muft likewife have known
that her Jrother Ammon alfo knew 1.  But
by her words to him, I pray thee fpeak unto
the king, for be will not with-bold me from
thee[z], viz. inmarriage ; it1s plain fhe knew
‘of no law againft fuch a mairiage; from
whence it is, therefore bighly probable thefe
laws were not then taken in thar fenfe,

But that which puts it beyond all doubt,
is God’s abfolute command[a’}) to mairy the
JSifer-in-law. 1 take this to be a full de-
monftration that the law relates not to
marriage.

For certainlg Almighty God, who is in-
finitely holy, and hates all manner of im-
purity, and every thing that has any ten-

[z] 2 Sam.xilie 132 [4] Deut xxv. 4.
deney
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dency to it, would net have gjven fych 4
command, if there had been either the
lealt impurity or unfinefs in fuch a mar-
viage.

In order to datken the point, this ex=
prefs command has been reprefented by
fome to be only an exception to the pro-
hibition of Leviticus xvini. 16, which they
mifunderftood for a prohibition of mwarry-
§ng a brother’s widow, suppofing it to be
like the allowance that Mofes gave the
Ifraelites to divorce their wives [4].

But the cafes are quite different; in one
it is {aid, When a mwan bath taken a wife, and
married ber, and it come to pafs that fbe find
%0 favour in bis eyes, becanfe be hath found
fome uncleannefs (or matter of nakednefs)
wn ber, then ket him write, &c.y which it is
plain was but a permiffion, according to our
bleflfed Saviour himfelf, Matth. xix: 8.

But in the other cafe (Deut., xxv. 5.) the
words are: If bretheren dwell togerbér, and
one of them die and have ng child, the wife
of the dead sHALL NOT marry without unto
ufiranger : ber bufband’s brother sHaLL go

{8] Deut. xxiv. 1.

it
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in unto ber, and take ber to bim to wifey
and if he would not, he was not only to be
then treated contemptuoufly, but was alfo
to bear a perpetual reproach for his re-
fufal, as appears from the 7, 8, g, and 10th
‘verfes. So that it is plain this was an
exprefs éommand for marriage in the cafe
there mentioned betwixt brether and fifter-
in-low. They were at liberty, by the
Mofaic law; to marry, if the brother, at
his death, had left children, as I think is
pldin from what hath heen proved in the
former part of this difcourfe : but if he left
no child, the brother was under an exprefs
command 10 take her to wife.

By this law, and the inftances mentioned
under the fecond general head, men of
learning and judgement have been convinced,
that there could be no immorality in fuch
marriages: for though, through prejudice
of edycation, and for want of a more free
examination of the cafe, they have gene-
rally taken the laws we have been confider-
ing to be prohibitions of marriages betwixt
near kindred; yet, becaufe they have beerr
convinced as abuvementioned, that fuck

marriages
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sarriages could not be contrary to the law
of nature, they therefore concluded that
they were not #oral but only pofitive proa
hibitions.

And as to their being fpoken of as the
abomination of the heathens, they (fome
of them) have been inclined to reftrain it
to the moft abominable things mentioned
in thofe chapters, and not to the marriages
in general, which they thought to be there
prohibited. The learned Grotius was of
this mind.

But, in anfwer to this, Dr. Hammond
well obferves,—¢ how ill a precedent this
¢« 15, and how dangerous a way of interpres-
v ing, to refirain, where the Jaw doth fo
« diftinétly not reftrain; to except fome par-
“ ticulars, where the words are repeated
¢ over and over in the moft unlimted com-
¢ prebenfive form of univerfality : defile not
“ yourfelves n any of thefey for in all thefé
¢ the nations, &c. ver. 24. And e fball
“ wot commit any of thefe, ver. 26. for all
S thefe abominations, {Jc. ver. 27. And
s« whofoever fball commit any of thefe abo-
“ minations — ver. 29. And fo again,

“ ghap.,
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% chap. xx. 23. The nations commitied alf
& thefe.

« Tt ié not poffible [fays he] words thould
k& be more providentially formed to ex-
¢ clude all exception or reffraint, and to de-
¢ fine every of the forenamed practices 1o
¢ be abominations (all of them) for which
‘the Canaanites were raft ont [¢).”

And therefore the learned Dotor (who
alfo thought that fuch marriages could not
be tranfgreflions of the law of natare, but
only of fome pofitive law) concluded they
were prohibited by fome pofitive law, long
before the law of Mofes was given, viz. to
the fons of Adam or Noah, and 1n them
to all mankind. But what I have obferved
under the fecond general head, is a clear
corifutation of that fuppofition [4 J:

For if God had prohibited marriage be-
twixt near kindred, by a law given to the
fons of Adam or Noah, and in them to all
mankind, by means whereof they became
fo abominable in the heathens, as to pro-

(<] Hammond’s letter of refolution of fix queties
in the firft volume of his work, Q_ zd. Seft. 38.
[4] Seep. 6, to 11,
voke
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voke God to caft them out of their iand
on that account, furely fuch marriages
would not have been contracted by the
deft of God’s own people, ahd that with-
out blame too. It is, therefore, an un-
1cafonable and abfurd fuppofition.

This law then for the marriage of bro-
ther and fifter-in-law, in the cafe above-
mentioned, compleats the demouftration,
that 1t was not marrying with, but the de-
filaig of, near kindred, the laws which we
have been confidering were defigned to
prevent ; that is, upon fuppofition they
are moral laws; and if they are not, they
do not oblige us as chnftians [e].

But

[e] It they are not wmal laws, they fland on the
fune toot with thofe laws in Levitcus, chap. xi.
that prohibit the eating divers kinds of meats, as bares,
Sveney, Eoo Lber fefp flall ye not caty and thewr carcafe
Aall yenor romh,  And tbe law that forbids wearing
‘a garment of lucn and weollen, Lev, xtx. 19, And
the senniding the corners of then heads, and marring the
caners of ther bewrds, vei, 27. Thefe laws never
obhged any people but the Jews only: and even as
to them, o all of them that embraced the chriftian
seligion, it was abolithed at our Saviour’s death, See
Dean Prideam’s Coennc&tions, part II, Preface; acd

De
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But were there then no matriages for-
bidden in Scripture 2 Yes; [ have obferved
under the firft general head, that at the
original inftitution of marriage by Almghty
God, he commanded them, with relation
to marriage; to leave father and mother,
by which I think it 1s very plain marriages
between parents and their children were
probibited, and conleguently all marriages
in the alcending an.i tefcending line. And
as to marriages betwixt kindred, (if I mif-
take not) this is all that 15 prebdited in
she boly Scriptures: but fome other mar-
riages were there clearly forbidden to the
children of Ifrael, and that not in dark
and doubtful expreflions, but in fuch plain
words as cannot be miftaken.— Thou fhalt
make no covenant with them [viz. the Ca-
naanites, and other inhabitants of the coun-
tries that God drove out betore the chil-
“dren of Ifrael]l. Newher foalt thou make

Dr. Benfon's ¢ffay concerning the abolyfing of the cere-
momal law by the death of Chriff, at the end of his
paraphrafe and notes on St. Paul’s epiftle to Titus.
The learned are well agreed in this; I menuon it for

the Gke of the unlearned only.
G2 marriages
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marriages with themy thy doughter thow
Jhalt not grve unto bis fon, nor bis daughter
Shalt thou take to thy fon [ f). You fee
this law is fo plain, that it is Ycarcely pof-
fible to miftake it, as the laws of Mofes
generally were (though te us, at this dif-
tance of time, and by alteration of cuftoms,.
it may not be fo eafy to find out the rea-
fon for which fome of them were given).

And it 15 very evident they alfo broke
this law, and were feverely reprehended
forit. [g] Ezra the prieff flood up, and
faid unto them, Ye bave tranfgrefled, and
bave taken flrange wives to nmerecfe the
trefpafs of Ifrael.  Now, therefore, make
confeffion unto the Lord God of our fatbers,
and do his pleafure; and [jeparate your-
felves from the people of the lond, and from
the firange wives. Then all the congrega-
tion anfwered, and [md with a loud voice,
As thow baft Jard, fo muft we do,—We are
many that bave tranfgrelled in thes thing.em
Let all them wbhich bave taken firanmge
WIVES,—=COME aF appointed times, and with

[ ] Deut. vit, 2, 3.

L&l Ezrax. 10, 11, 12, 13, 14.

I them
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Them the elders of every city, and the judges
shereof, until the fierce wrath of our God
for this matter be turned from us.

[6) Again, In thofe days alfo faw d Fews
that bad merried wives of Aded, of Am-
mon, and of Moab : and I contended with
them, and curfed ithem, and fmote certain
of them, and plucked off thewr kawr, and
made them [fwear by God, [aympg, ye fball
not grve your daughters unto their fons, nor
take their daughters unto your fons, or for
yourfelves.  Did not Solomon king of Ifrael
fin by thefe things {— Shall we then—do all
this great evil, to tranfgrefs agamft our God,
in marrying frange wives[1]?

Do we find any thing like £his with re-
fpe@ to marriages betwixt zear kindred?
Do we find any where in Scripture; that
any were feparated, or in the leatt dlamed,
on that account? Is there any thing like
it in the. whole Bible ¢ Shew me but one
inftance, and I will give up the whole
point.

[#]) Nehemiah ayp, 23. 25, 26, 27,
{#] 1 Kings xi. 1, 2, 3, 4o

G 3 The
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The quite contrary is the truth. The
being #sear kin (as hath been already ob;
ferved) 15 there (#) made an argument for
marriage, and thofe that married their near
kindred are commended for it.

And (as Bithop Jeremy Taylor obferv-
ed [/)) it was « the moft general praétice
* [of the liraclites] to marry their own
¢ near hindred 1n their own tribe.” And
this practice cortinued among them until
after the times of our blefled Saviour;
as 1s eviden: from Jofephus and othet hif
torics.  And not among the Jew« only,
but among {everal Gentxle nations alfo in
the ncxghbourhood of Canaan. < Ng-
< thing has been,more frequent ip all ages
in the eaft’™ [faid Mr. Jurieu] ¢ than
¢ marriages betwixt brother and fifter [m1.”
And Bithop Jeremy Taylor faid,—¢ that
< among the wifelt nations, fome whom
“ they efteemed their bravelt men, did
¢ this. Cimon, the fon of Miluades, mar-

[#] Ruth iii, 9. Numb. xxxvi, 16, 11. Tobat i,
o and ¢h, . 15, and v, 12, 13

{11 Du&, Dubit. B, 11, ch. ii. § 84,

=] Criucal Hiftory, p. 211,

s ried
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% ried His fiter, Elpinice, zom magis amare
¢ quam patrio more duftus, {nd Amilius
¢ Probus, not only led by love, but by
“ his country’s cuftom. So Archetolis,
¢ the fon of the brave Themiftocles, mar-
<’ried his fifter Mpnaliptolema; Alexan-
< der, the fon of Pyrrhus king of Epirus,
“ married his fifter Olympias. Mithu-
“¢ dates married his fifter Luodice. Ar-
« temifia was fifter and wife to Maufolus
¢ king of Caria. So was Sophrofina to
« Dionyfius of Syracufe. FEurydice to
< Prolem®us Philopater,  Clespatra 1o
<¢ Prolemzus Phyfcon. Arfinoé to Pro-
<« jemzus Philadelphus.—But 1 need nor,
<¢ [fays he] bring particular inftances of
¢ Bgyptians: for Diodorus Siculus af-
% firms, that they all efteemed it lawful.”
As he further tells us other nations ulfo

did [#1.
This

{27 Duft. Dubit, B. TL ch. fi. rule 3. Sed 24, 26.

. 226, I do not menton this, nor did the before
pitcd learned authois, to briag mariiages betwixt bro-
thers and fifters again into ufe, (thewr opinions, ag
to that, may be knotvn by what they added arterward
in the fame books; as mine may from what I fhall
G 4 obferve
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This then being the cafe before, gnd
even to, the times of our blefled Savmur
(who ceuld not but know all this) thcre
was the  greateft reafon to expect, that if
there hed been any lmpurtty in fuch may~
nages he fliculd have fhewn it: it was
his conflant piactice, to take all oppor-
tunities to retity the erroneous opinions,
and reprove the wicked praQices of his
followers. We have an inftance of this
(among many otheis) in the cafe of di-
vorce [0},  And though it is certain, that
the cafe of marriage betwixt brother and
fiter-in-law came before him [p], yet we
do not find he fpake one word againtt it.

Neither did the holy Apoflles (who were
fent by him, and to whom he gave the
fpirit of trath, to lead them into all truth;
and who [q] kept back nothing that was pro-

obferve concerning 1t under the next general head) but
ohly to let the reader know how the cafe then flood
as to martiages betwizt near kindred, amohg fome of
the Gentiles, as well as among the chuldren of Ifrael,
[e] Marth. x1+. the 3d to tl e gth verle. Mark x. 2,
[#3 Match, axi. 24, %&c.  Mark 31, 19, &c.  Luke
xx, 28, &c.
17] AGs xx. 20, 27,

fitable,
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Jrable, but deglured all the counfel of God)
Jeave us ope line againft marriages be-
twixt near kindred. No! the greatelt
and moft famous prohibitors of fuch mar-
Tiages were a quite different fort of people.

For inftance, Alexander the Great fas
he is wont to be called) was a wery fa-
mous prohibiter of marrages betwixt near
kindred ; for he djd by a law forbid fuch
marriages [r]. But what was his cha-
ral&er? he was, as Dean Prdeaux tells
us, a man noted for robberies, plunders,
and murders, and for the deftruétion of
cities and nations [s]; and of fome of the
beft of his friends too, and that without
any provocation. ¢ Were al]l his aétions
¢ duly eftimated,” (fays the learned Dean)
¢ he could deferve no other charaéter than
< that of the great cut-threat of the age
¢ in which he lved [4].”

His_pride and vanity was fo great, that
by corruption he got the oracle of Jupiter

[#] Prideaux’s Coinect. part I B. iv. Anno 486.
p- 226

{s] Ibid. past I. B. vi1, and viii.

{#] Connedt. part I, p. 489. Anno before C, 332.

to
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to declare him Jupiter’s fon{#], and en-
deavoured, by many ats of violence and
cruelty, to make 1t pafs upon others that
he was fo[w]; and after that, required
drvine bonours to be paid him (as a God)
which he affected to be thought: and ac-
cordingly commanded that all who were
admitted to make addreffes to him fhould
adore him [x].

He was a moft exorbitant drunkard, and
{fo much given te debauchery, and particu-
larly to the thameful and deteftable crime
of unnatural luft, that he pardoned Nabaz-
zanes, a Perfiar nobleman (who had moft
treacheroufly confpired the imprifonment,
and afterwards death, of Darius his king)
only for the fake of Bagaas, a young eu.
nuch, which he prefented to him as a Cata-
mite for the {ervice of his luft.

And afterward he facrificed Orfines, a
noble Perfian of great wealth, as well as of
ancient nobility, though he had been his
taithful friend, and done him great fervices,

[#] Connet. PateL. p 492. Arno befere C. 332,

[w] Ibid p. 493 (] P. yog
at

L
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at" the infligation of the fame vile Cata-
e[ ¥ 3.

The great impoftor, Mohammed, was
another notable prohibiter of fuch marriages;
witnefs the fourth chapter of his Koran, en-
‘titled, #Women, But then what was his cha-
ratter? He was a man, who {as the learned
dean, before cited, tells us) * much de-
“ lighted in rapige, plunder, and blood-
¢ {hed [2]. His two predominant paffions
«‘were ambition and luft. The cowlfe he
f¢ took to gain empire, abundandy fhews
€ the former; and the mulritude of women
s« he had to do with, proves the" latter.
¢ And indeed (fays the Dean) thefe two
< run through the whole form of his rel-
¢ gion, there being fcarce a chapter in his
¢ Alcoran which doth not lay dowa fome
¢ law of war and bloodfhed for the pro-
¢ moting of the one ; or elfe give fome 1i-
« berty for the ufe of women here, or fome
#¢ promife for the enjoyment of them here-
f¢ after, to the gratifying of the other [4].”

y] Page g12.

Ez] Life of Mahomet, 6th Edit. p. 116.
[2] Prideaus’s Life of Mahomet, 6th Edit. p. 116,

Yea,
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Yea, 1f the ftory Dr. Willet meationg
'of him is true, no one could be more aban-
«doned to brutality [£].

Surely fuch men as thefe were worfe thaa
brute beafts. Can it be imagined then, that
they prohibited marriages betwixt near kin-
dred out of zea! for pur:ty? No! you may
as well luppofe it of the dewi! himfelf,

It 15 very probable (fays Bifhop Jeremy
Taylor), that thofe barbarous people (the
Goths) were the gieat precedents and in-
troducers of the prohibition [¢].

I wll mention but one more, and that
fhall b2 « man of 2 much better charaGer
than the others before named, viz. the elo-
quent and renowned philofopher, Cicera,
who fometumes ¢ fpeaks agarnft the mar-
¢ riage of coufins; fo that (lays Bifhop
¢ Jeremy Tavlor) 1t is but too reafonable
« to fuppele he did 1t to remouve f{ufpicion
“ from himiclf ; it having been objected
¢« againft him by Q_ Fufius Calenus in Do,
¢ that he was too kind and amorous to his

1#] Wille, Hexapla, on Lewiticus, chap. xviii.
€r-23. p- 434 )
[r] Duct. Dubute B, IL ch..h, N, 64. p. 237,
%6 ow?
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* own daughter. Frlia matris pellex 15bi
“ jucundior atque obfequentior quim parenti
“ par ¢ff 3 fo unequal, founcertain, a way it
¢ i5 to truft the fayings of a man, when
¢« fo frequently the man’s opinion is not
“ caufed by his reafon, but by a fecret in-
« tereft [ 4].”

On the whole, I think, I have clearly
proved, that marriage betwixt near kindred
ts not proabited 1n the xviith and xxth
chapters of Leviticus; but that the prohi-
bmons there given were intended to pre-
vent all debauchery, even the begnings
of it, and all temptations to it, efpecially
betwixt near kindred ; but have no relation
to marriages between fuch.

Let us now proceed,

Fourthly, To confider the law of na-
ture in this cafe; and here it may be b to
obierve, that according to the ftate and
condition of mankind, and the relation
they f¥and in towards their Creator, and
~one another, there are fome things in their
own nature fit, and others unfit, o be dope,

[4] Dué, Dubit, B, II, ch, ii« Rule 3. N, 78
P 240
as
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as is very evident to all rational and con-
fiderate perfons: and as our great Creator
is a being of infinite tvifdom and re&itude ;
it cannot but be his will, that whatfoever is
fit to be done, fthould be done; and what-
foever 1s unfit to be done, fhould be left
undone. All this, I think, is plain and
clear.

To apply it then to the cafe in hand; It
muft be obferved, that by the relation pa-
rents and children bear to each other, theie
are fuch rcletive duties which they owe one
another, as makes it #nfit for them tc be
joined topether in marriage.  This is nog
only granted on all fides, but is infifted on
by thofe that difter from me in the cafe of
marnages betwixt ncar kindred in general ;
which makes it needlefs ro enter into a par-
ticular proof of 1. I fhall therefore only
further obferve here, that as marriage is
unfit, and therefore unlawynl, betwixt parents
and children; fo it 1s hkewe equally, or
rather more fo, betwixt parents and their
gromd children, and all others in the right
afcending and defcending line : for the fur-

ther off in that line, the more unfit that
they
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they fhould be joined together in marriage ;
becaufe to the natural duties that fubfift
between fuch, there is to be added alfo that'
of inequalrty of age; which (where it is very
great) I look upon as another moral 1mpe-
diment of marriage: for the inconvenien-
cies and evils thar naturally follow from iz,
are fo great, and fo very plain and com-
mon, that every confidering perfon muit
have obferved them.

Let me therefore add here, that as mar-
riage in the right afcending and defcending
Jine, Js thus prohibited by the law of na-
ture 5 {o, proportionably, all fuch as ftand in
the place, or are the reprefentatives of fuch,
as all fathers and mothers-in-law, and all
that are appointed guardians, with thofe
that are left under their care (ac lealt as
long as they are fo under their care, and
till their truft is legally difcharged) are to
be looked on as -efefually barred from
marrym‘g one another. This hath been fet
forth by ih: learned in different lights,
and is fo plain, and I think fo intirelg,
agreed on all hands, that I fhall infift no
longer on it;

But.
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But fhall proceed to confider the cafe of
marriage betwixt colfateral kindred on the
foot of nature; and here, if 1 miftake not,
it will be found to be vaftly d.fferent. Moft
learned and judiciods authors that have
written concerning it, both ancient and mo-
dern, have agreed in this, that marriage
betwixt near kindred is forbidden by the
law of nature in the afcending and defeend-
ing line only {e}, which exactly agrees with
the Chriftian Jaw in this cafe, as was well
obferved by Bifhop Jeremy Taylor: his
words are, * Of that which Chnift faid, the
“ fum is this only: For this caufe joall
< g man leave father and motber, and cleave
€ to bis wife, and they tavo fhall be one flefp.
¢« By which words he did eftablifh all that
« was natural and moral in this affair. [A
¢ man fhall leave father and mother.] By
« thefe words are forbidden the marriage
¢« of parents and children. [He fhall
“ cleave to his wife.] By this is forbidden
“ concubitus mafculorum. [His wife.] By
#~this is forbidden adultery, or the lying

[c] Du&t, Dubit, B, IL ch.ii, Rule 3, N, 15.ps 222,
“ with



( 97 )

«“ with another man’s wife, and extra-
* nuptial pollutions. [Erunt duo.] They
“ tawe, by that is forbidden polygamy. [/
« sarnem unam) fhall be one flefb. By tins
«’iy forbidden beftiality or the abufe of caro
“ gliena, the flefh of feveral fpecies; which
¢ (faid be) are all the unlawful and unna-
¢ tural lufts forbidden by God in the law
“ of nature[ f].”

Thetrue dithintion between morz/ and po-
Sitive laws, is this 5 moral laws flow from the
nature and reafon of things, and are immuta-
ble and uncbangeable, and not only obligatory
on all rational creatures, but alfo a rule of
altion to Almighty God himfelf, by which
he governs them : for’though he cannot be
bound by any ewxternal laws; there being
no power comparable to his,—none¢ but
what is derived from him, and depends
upon him; yet he is obliged by lus -
Jfnite wifdom, and the refPitude of bis own
nature, to do that which is holy, juft and
good; and cannot will or command any
thing to be dose that is unjuft, evil, or

[f] Du&. Dubir. B.IlL ¢h.ii Rule 3. N. jF,
P- 234 _
‘ H in



( 98 )

in any wifeunfic to be done: but psfirive
laws are of a different nature, they depend
on the will of the lawgiver, and may be
varied and altered at pleafure. Lecarned
and ingenious men, therefore, generally
allow that marriage in the afcending and
defcending line onlys is prohibited by the
law of nature (the mearef collateral mar-
rigges having been made neceffary by God
himfelf ) : yet they now as generally think,
it is more fit that marriages betwixt bro-
thers and fifters fhould be prohibited than
allowed: they feem to make fuch mat-
riages ftand as a medium between the Jgw
of nature and paefitive laws. Dr. VWood
(who hath publithed a learned inftitute of
the civil law, as well as of the laws of
England) concerning marriage betwixt near
kindred, thus exprefles himfelf, ¢ the law
“ of nature forbids it in the afcending
“ and defcending line; the law of nations
¢ between brothers and fifters; and the
“ civil and pofitive laws, where there is
% any other prohibition [g].”

[ g]b Woaod’s Inftitut. of the civil law, B. iii. C. x.
ar. 6.

Many
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Many have offered 1cafons for prohibits'
ing marriage betwixt brother and fifter.
The pious and learned Bifhop Taylor (be-
fore cited) when he was confidering this
fcruple of St. Auftin’s [as he calls 1it] viz.
“ There is in the modefty of mankind
“ fomething that 1s narural and laudable,
“ by which they abftain from congreffion
% with chem, to whom they own the hon-
““ our of reverence and modeft bafhful-
““ nefs,” (faid) < this indeed 15 a good ac-
“ count, where the modefty of nature
¢ does really make reftraints, and owes
“duty and reverence; and therefore is
‘s one of the moft proper and natural reas
“ fons againft the marnage of parents and
‘¢ children, and is by the allowance of
“ fome proportions extended to biother

and fitter; bur if it be fent out one
¢ ﬁz further, you can never ftop it more,
¢ biw it fhall go as far (as) any man pleafe
¢ 1o fancy: therefore let it flop where
* God and nature have fixed its frft
“* bounds, and let not the pretence of »
“ patural reafon or inftinct carry us whi.
¢ ther nature¢ never did intend; for it is

H: “ certain
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« certain fhe gave larger commiffichs, how-
<« ever the fears, or the feruples, or the
< intereft of fome men have made them to
¢ {peak otherwife. [4]

It hath been faid by others, that ¢bé
familiarities and freedom with which they
converfe together, would give occafion to for-
wicattons and adulteries, if fuch amours
might terminate in @ lawfal marrisge :
therefore fuch marriages ought net to be
permitted. .

This hath been fet forth by different
authors in various forms of words, and
mentioned by many cafuifts as the reafon
of prohibiting collateral marriages betwixt
near kindred; and perhaps as to brothers
and fifters, who now ufually are, from the
time of childhood, brought up and freely
converfe together, there may be fomethirg
init: and therefore, as all temptatioms’gn
fin ought, as much as poflible, ¢& be
avoided, this may be worthy of the con-
fideration of our legiflators on that ac-
wount. Yet the learned Dr. Hammond,

[#] Du&. Dubit. B, IL, ch, ii, R. 3. N. 78. p. 240.
though
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thopgh a ftrenuous oppofer of fuch mar-
riages, did not feem pleafed, that this
fhould be urged as the reafon of their pro-
hibition.

For, fays he, ¢ 1. By that reafon imceft
¢ fhould be forbidden only to keep men
¢ from fornication, and fo formication be
¢ the greater, and inceft the leffer fin; as
¢¢ that, certainly, which is therefore forbid-
* den, that it may fecure another preceps,
“ is to be looked on as a /ighter fault than
« the preach of that precept, as the means
« are inferiov, becawfe fubordinate 1o the
¢ end.” This no doubt is true; but the
learned Do&or further faith, ¢ by this
« reafon, thofe fevere penalties thould only
‘ have been made againft fornication or
“ gdultery committed with thofe with whom
« we moft familiarly conver/fe, but not againft
k"1>~«i1;a.rrying of them. For, fuppofing 1t

Jgre full lawful for brothers and fifters
“to marry, the making it capital for
¢ them to commat uncleannefs one with ano-
« ther out of marriage, wounld as much
¢ deter them from fuch uncleanoefs, as
s f it were alfo capital for them to marzy.

H 3 « He
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« He that were fure to be hanged for
« fwearing, would be as certainly deter-
“red from fwearing, as if the fame pu-
¢ nifhment were denounced agzainft fwear-
« ing and cur/ing alfo; which [fays he]
¢ makes it probable, that the ground or
“ end of thofe probibitions was {not) the
< Jeffenang of, or refiraining from unclean-
“ uefs 2], but more probably that peace
« and amity might by this means be ex-
¢ tended more largely, than the matural
¢ bands of relation had extended jt, as both
¢t Platarch 1n his 101t Roman Quettion,
¢ ana St. Auguftine de Civ. Dei, L xv.
¢ ch. s\i. have affirmed [£].” The learn-
ed Doctor thought the laws in the xviiith
and xxth of Leviticus to be prohibitions
of marriages betwixt near kindred, which
was a thing generally taken for granted

as [ conceive, without due exammnagi.
For (if I muftake not) I have demonftgy .d

[] Thus you fee in the judgement of Dr, Ham-
mond, the prevenung of uncleannefs 1s no good reafon
for prohtbiting maritage betwise near hindred

[#] Dr. Hammond's lctter of refointion ot fix que-
ries. Query 2. § 22.in the firft volume of his works.

they
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they ought not to be underflood in thes
fenfe s but were given to prevent fornica-
uion and adultery between all perfons what-
foever, but efpecially betwixt near kin-
dred, by prohibiting all temptations to it;
aiid the fewere penalties are only leveled
againtt the grofler acts, viz, of fornication
and adwitery committed by fuch, as the
learned Doctor faith they fhould be, on
fuppofition the preventing of uncleannefs
was the reafon of them.

The preventing of uncleannefs therefore
(as families are now generally circumftanti-
ated, male and female children being ufu-
ally brought up together) may, notwith-
ftanding what the learned Docttor faid to the
contrary, be a gaod reafon for the difcoun-
tenancing of marriage betwixt brother and
{iter; bat then it cannot reafonably be ex-
texded amy further; for if you extend it
ur, ¥urther than to brother and fifter, you
magr as well extend it to neighbours, Jchoal-
fellows, and all other perfons that ufe 1o cop-
verfe freely together. And as to the other
reafon which the Doctor hath mentioned
for thofe prohibitions, inftead of the above-
' H 4 mentioned,
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mentioned, viz. the extending peace and
anuty more largely, or, as others have ex-
prefied i, that new acquaintances, and
thereby trade and commerce, might be more
largely extended, and not reftrained to par-
ticular families: it i1s not {as the learned
and judicious Grotius obferves) ¢ of fo
¢ much weight and confideration, as to,
€ mal-e one' behcve that marriages con-
“ trary to fuch an end are to be 'eputcd
¢ yoid or unlawtul; for that which is lefs
< vfetul 15 not merely upon that aceount
“unlawfol.  Add to this, that it may pof-
¢ fibly 11) happun that fome grearer advan-
“ tage, powever gieat this may be, may in-
¢ terfere with and oppofe 1 [/].”

And 1t may cafily be fhown, that there
often bas bappened, and probably will often
happen, greater advantages to oppofe 1t.

Befides, let me obferve here, that thigsthis
never made by ourall wife Creator ang, end‘
of marriage: univerfa] love and ¢har:ty was
ordained for the end abovementioned.

{11 Grotiws of War and Peace, Eng. Twnf. B. IL
ch. v p.1gg.
Al
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Al] the ends for which marriage was or-
dained, are excellently well fet forth in the
matrimonial office. ‘The third whereof, viz.
¢ the mutual fociety, help, and comfort,
« that the one ought to have of the other,
“ both in profperity and adverfity,” is many
times not very confiftent with the above-
mentioned reafon: for experience fhews,
that thofe married people who were well
acquainted with ohe another’s behaviour be-
fore marriage, and were ufed to the fame
cuftoms and manner of lving as neigh-
bours, familiar acquaintance, and near re-
lations ufually are, are more likely to prove
helps and comforts to each other, than
thofe that were ftrangers, and lived at a
greatdiftance, are.  And therefore wife and
good men ufually advife their fons not to
go among ftrangers to take wives.

So Abraham (who himfelf married his
salf fiter) made his fteward fwear to take
a wife of his kindred unto his fon; and
Ifaac gave a like charge to Jacob his fon;
which I think was well approved of by all
the prophets : and after their times ye fitd
Tobit, who had himfelf married his kinf

worman,
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~woman [m], thus inftructing his fon, Be,
ware of all whoredom, my Jon, and chiefly take
a wife of the feed of thy falbers, and take nat
o firange woman to wife, which is not of thy
Sather's tribe: for we are the children of the
prophets, Noey, Abrakbam, Ifaac, and Facob s
remembery my Jon, that our fatbers from the
begimming, even that they all married wives of
their own kindred, and were blefled 11 thesr
children.  Now thereforé, my Sony love thy
brethren, and defpife not 1he fons and daugh-
gers of thy people, 1 mot taking a wife of
them [n].

And further T obferve, that if the fore-
mentioned reafon of extending friendthips,:
&c. proved any thing, it would prove tao
much; for it woull prove we ought to
marry none but ftrangers, which is much
more than 1s intended to be proved by it.
That argument, therefore, which proves tog
much, is generally allowed to be good f

)

nothing.

And this (if T miitake not) is a fault all
the arguments are {ubject to, that can be of-
feieqagamtt any marrages betwixt kindred

[#] Tobiti. g wi. 13, [#] Totntiv, 12, 13
that
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that are more remote than brothers andl
fifters. Some of the Canonifts (as Bifhop
Jeremy Taylor obferves) were for extend-
ing the prohibitions of marriages to a great
length; fome to the fourth, others to the
Jeventh degree. ¢ They that were for four
¢ gave this grave reafon for it. There are
¢« four humours in the body of a man, to
* which, becaufe the four degrees of con-
¢ fanguinity do anfwer, it is proportionable
“ to nature to forbid the marriages of
¢ coufins to the fourth degree. Nay more,
<¢ there are fourelements. Ergo. To which
<t it may be added, that there are upon a
“ man’s hand four fingers and a thumb.
¢ The thumb is the ftirps or common pa-
<« rent; and to the end of the four fingers,
< that is the four generations of kindred
 we ought not to marry, becaufe the /ife of
‘a2 man is buta fpan long. There are
< alfo four quarters of the world; and in-
« deed*fo there are of every thing 1n it, if
« we pleafe, and therefore abflan at leaft
¢ till the fourth degree be paft. Others,
“ whe are graver and wifer, (particularly

¢« Bonaventure) obferve cunningly, that be-
¢ fides
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¥ fides the four humours of the body,
< there are three faculties of the foul, which
“ being joined together make feven, and
¢ they point out to us, that men are to
# abftain ull the feventh gencration. Thefe
« reafons, fuch as they are, (fays he) they
4« therefore were content withal, becaufe
« they had no better; yet upon the ftrength
s of thefe they were bold, even againft thc
« fenfe of all mankind, to forbid “thefe de-
s grees to marry {0].”

Such reafons as thefe need no confutativy.

It hath been (I think) the general opt-
nion of the beft and moft learned authors
that have treated of it, that no good natural
reafons can be affigned for prohibiting of
any marriages, but in the afcending and
defcending line only, except that of brother
and fifter (where inequality of age, guardian-
fhlp, or the like, do not intervene to h
der it). Concerning this point the learn cf
Grotius obferved, that ¢ the queftion about
*¢ the marriages of thofe who by blood or
¢ affinity are related, 1s a nice and difficult

{o] Duét. Dubitan. B, II. ¢h, ii, Rule 3. N. 66.
P 2375 238,
€ pomt,
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& pointy and which has frequently beeit
¢ managed pro and cox with no little. heat
& and commotion. For whoever attempts
« to affign certain and natural reafons why
¢ fuch marriages are prohibited by the laws
t< and cuftoms of nations, will by expe-
« rience find it a tafk not only difficult,
¢ but impracticable [ p].” Bithop Jeremy
Taylor fully agrees in the fame fentiment.
His words are: “ Whofoever thall ga about
¢ to affign the proper reafons why certain
« deprees are forbidden to marry by the
¢« law of God,” [Theprous bifhap meant by
the latws in the xvuith ayd xxth of Lrooics,
awbich be took to be probibitions of fuch mar-
riages) * will by experience find it be too
¢ hard for his head [4].”

The learned author of a work, entitled
Scripture vindicated, faid to be Dr, Water-
Tand, on this point, thus exprefles it, ¢ cer-
¢ tan it is, that in thofe early ages of the
¢ world,” [viz. the time of Abraham,]
¢ the rules about marrying with their kin-

[#] Grotius of War and Peace, Englith Tranflat.
B. II. ch.v. par. 2. feft. 1. p 194, 194,
4] Duét, Dubuan, B. Il cb.u. Rules. N.74.

23Q.
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& dred were not fo ftri&, neither was there
« any réafon that they fhould[r).” And
the pious Bifhop before cited faith, * no
s nation of old did obferve all thefe Jaws™
[of Mofes;] “ and there was never any
« fufficient argument to inforce upon us
¢ their obligation, becaufe it muft needs
 remain to us as it was before the law;
¢ if they were not obliged then, neither are
s« we [5].”  And in the next fection he fur-
ther faith, ¢¢ That all mankind was not
% bound by all thefe laws of confanguinity
¢ and affinity, appears in all the foregoing
« inftances: and the marriages of the pa-
¢¢ triarchs muft conclude them to be as im-
¢ pious as the Canaanites in theirs, or elfe
¢ that thefe laws did not oblige all man-
¢ kind; and if not from the beginning,
< then not now: if thefe laws were not na-
*¢ tural, they are not Chriftian [£].”

Thus have I confidered all the argu-
ments (that I know of ) that have been
urged from the nature and reafon of things,

[71 Sciip. Vind, Part1. P 461
[s] Duct. Dubit. B. II. ch. ii. Rule 3. N. 36. p. 233.
{4} Ibid. N. 3%, p. 230.

againft
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againlt marriages betwixt collatera)l kina
dred, that feem to carry any force with
them: and, if I miftake not, have fhewn
that when they are extended to any kin-
dred more remote than brothers and fifters,
they are all inconclufive, and of no force.

Let us next try, whether nothing can
be faid for the expediency of fome of thofe
marriages, and whether 1t cannot be fhewn
from the nature and reafon of things, that
it may be fit and reafonable, under fome
vircumfiances, that matrimony fhould be
contracted betwixt fuch.

I obferve then, that next to procreation
of children, and the concomitants of ir,
the chief end of marriage is, mutual fociety,
belp, affifiance, comfort, and fupport, both
in profperity and adverfity: and therefore
thofe matches muft be the frteff thar ae
contracted between fuch as are moft like-
ly to anfwer thefe ends. Now the nature
and reafon of the thing itfelf, as well as
conftant experience, both in ancient and
modern times, thew us, that the foremen-
tioned ends are much more likely to be
anfwered, when the perfons contraéting

matrimony



{ 113 )

matrimony are fuch as were well acquaint:
ed with each other’s life and converfation,
domeftic cuftoms, and manner of living
before marriage, than betwixt fuch as were

firangers to each other as to thefe things.
Now let us put a cafe. Suppofe a
younger brother to be defcended from pa-
rents that have a large family of children,
and that his elder broth¢r hath a daughter
Jor age agreeable e bis, a virtuous woimnar,
educated, and in all refpets accomplithed,
according to his heart’s defire ; and for
whom, therefore, he hath defervedly a great
efteem and veneration, and a ftrong inch-
nation to her as a partner for life. Sup-
pofe too, he is fo happy as to find that
her fentiments on this head are the fame
with his own, and that their parenss alfo
on both fides approve of it; and confe-
quently that the marriage (if contracted) is
Likely on all accounts to be agreeable and
happy, what marriage, in fuch circumftan-
ces, can be fuppofed more fit and proper ?
Again, fuppofe a man had married a
virtuous woman, evety way fir for him,
with whom he lived happily, till it pleafed
6 God
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God to take her off by death, leaving hird
a widower wrnh young children, and his
circumftances fuch as made 1t fit for him
to marry again, and his deceafed wife had
a maiden fifter much hke herfclf, and
therefore on all accounts fit for him, who,
on account of his kind and obliging be-
haviour to her ffter, had concewved fo
good an opinion ot hiny, and {uch fond-
nefs for his childien, as cngaged her con-
fent to fupply her fifter’s placc_, can any
reafonable perfon fay it would not be fir
for him to marry her{#]2 But if, mflcad
of her, he marniecd one who was not of
his former wife’s kindied, and had chil-
dren by her; 1s it not reafonable to think,
that nature would prompt her to love her
own children better than his former wife’s

[#] A learned Treatife, publifhed in the year 1752,
. mvo volumes, enntled, T Srinir or Laws,
tranflated tiom the French ot DI de Swondat, Baton
de Monteiijueu, fpeahing of maniages between near
telations, mentions 1t as a cuftom 1n the Indies, that
¢ of a hufband has bff bes w fe, /' decs not ful to mary
¢ her fffr . and thus (s he) a8 extremcly natural, tot
his new confott becames the mother ot her hiftec’s
¢hildien, and not acruel flep-mother. Vol IL B xavi,
#h. xiv. p. 209,

I children,
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children, and that the would thew it plaia
enough in her behaviour towards them ?
In that cafe, would it not be his duty. to
interpofe in behalf of his former wife’s
childien? and is it not highly probable
his doing fo would make her uneafy, aid
fufpect he loved his former wife’s children
better than her’s, and that her relations
and intimate acquainfance would further,
and promote fuch fufpicions; which cer-
tainly would create great uneafinefs in the
family, the confequences of which mighe
be deplorable ?

But if he married his former wife’s fifter
(being a perfon of the character befére
fuppofed) thefe evils might be in great
meafure prevented; for though he had
children by her, and nature prompted her
to love them better than her fifter’s, yet
it is probable fhe would have more regard
for her fifter’s children than for ftrangers.
But (however that might be) 1f it was ob-
ferved fhe made confiderable difference
between them and her own children, on
informing her parents or neareft relations
of it (they being as nearly related to his

Arh.
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Prfb wife"s children as to her’s) would, no
doubt, readily admonifh her of her duty
in that refpet, by means whereof the evils
beforementioned might be better prevent-
ed; whereas, in the other cafe, the near
relations would be the great furtherers and
promoters of fuch evils.

More examples might be added, to il-
luftrate this point; Qut I humbly conceive
thefe are fufficient to fhew, that there are
fome marriages with near collateral kin-
dred; which, for fuch reafons as thefe, will
appear to be fit and night, and, on that
account, muft be agreeable to the will of
God. Itis impoffible, therefore, that any
thing of weight can be faid agamnft them.

Oljedt. What! can there be nothing of
weight faid againft thefe mariage<? what
think you of the laws of our land againft
them? will you fay they arc to be con-
fidered as of no weight? have not we, in
our books ef Reports, cafes wherein mar-
riages within the degrees abovementioned,
have been adjudged unlawful ; and inftan-
ces of marriages diffolved by ecclefiaftical
fefeence on that account ?

I 2 .d”f'WO
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Anfw. If it was true, that the laws of
our land did indeed prohibit thefe mar-
riages, it would, in my judgement, be the
ftrongelt objeftien that remains againft
them,

But I conceive this ebjetion is wholly
built on a miftake of the law i this cafe;
which, with humble fubmiffion to our re-
verend and learned Judges; and Students
of the Law, I fhall endeavour to fhew.
Which brings me to the laft gemeral head,
which was,

Fifthly and laftly, ro examine, whe-
ther there is any law ia force here
againft the marriages I am pleading

for.

And to do this, it will be fit to begin
where the ftatute law did; which was in
the 25th year of the reign of King Henry
VIil.; for before that time, I know of no
law pretended to be in force in this king-
dom, relating to this point, but the camon
Jaw, and that was varied and altered at
different times by the popifh clergy, as
beft fuited their intereft or inclinations 5
fo that, on difobliging them, they could em

fome
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fome pretence or other by them invented,
diffolve almoft any marriage; fo that no
man was fure, without a difpenfation, to
keep his wife [w}]

. But, on giving them a fum of money to
their coatent, they would procure a dif-
penfation from the pope, to marry any
kinfwoman they thought fit; and then
(how near foever they were related) all ob-
jeétions were fupprefled.

There have been five aéts of parliament
made touching this point.

The jfrff was that of 25 Henry VIIL
chap. 22. concerning tbe fuccefion of the
crown.

The fecond was made in the 28th year
of the fame king; chap. 7. for the eftablifp-
ment allo of the fucceffion of the crown.

The rbird was made in the fame year
and feffions of parliament, chap. 16. rela-
Ying to pretended licences and difpenfations
Jrom the Jee of Rome.

[x0] See the preamble to the ftatute of the 32 king
Blowey VI3, ch. 38, herein after citeds

I3 The
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The fourth was that of the 28th-year of
the fame king, ch. 38. which wholly con-
cerns marriage, viz. Precontrqfis of mar-
riages, and touchng degrees of confanguinity.

The sth and lalt of thefe ftatutes was
made in the firf year of thereign of Queen
Mary, fefl. 2. chap. 1. declaring the queen
20 bave been born in a moft juft and lawful
matvimony, and alfo rgpealng ali afls of
parhament, and fentences of divorce, made
or bad to the contrary. All thefe aéts (ex-
cept this laft menuoned of the firft of
Queen Mary) have been repealed, and
fome of them again revived by atls fince
made. And as to one of them in paf-
ticular (viz. the fecond of the abovemcn-
tioned acts) it 1s a difputed cafe, whether
it 1s now in force as to the pomnt at pre-
fent under confideration, or elie repealed
and void. And as the rightly determin-
ing this, is a matter of great weight and,
confequence, in order to difcover what
1s law with relation to marriages betwixt
ncar kindred; I fhall therefore endeavour
to inveftipate this with the uimolt care
and impartiahity, and treat of each of thefe

alls
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&éls in order, and give a fhort account
of the occafion of making of them, for the
better underftanding thereof.

The occafion of making of the firft of
them was as followeth.

‘King Henry VITI. when young, mar-
ried the princefs Catharine, his brother Ar-
thur’s widow, with whom he had lived
above twenty years, and had by her two
fons (that died young) and a daughter cal-
led Mary (afterward Queen); who being
about twelve years of age, a treaty was
propofed by King Henry her father, and
the French king, for a marriage between
her and the duke of Orleans, the French
king’s fecond fon.

On which a queftion was ftarted (it is
faid) at Paris, whether or no fhe was lepiti-
mate, being begotten by the king on his
brother’s widow ; by means whereof a fcru-
ple was then (it is faid, not firft infufed,
but) revived in the king’s mind of the un-
lawfulnefs of his marriage, which was alfo
ftrengthened by one or more learned men
that were of his council: on account where-
of, our two univerfities, and feveral foreign
' I4 ones,



( 120 )
ores were applied to for their opinions in
the cafe, and anfwers obtained from fome
of them under their feals, That the king’s
arricge with bis brother’s widow was un-
lawful. -

Upon which determination, Bifhop Je-
remy Taylor, before cited, made the follow-
ing remark, that ¢ learned men upon that
#¢ occaflion gave too great a teftimony, with
* how great weaknefles men that have g
¢ biafs do determine gqueftions,and with how
¢¢ great force a king that is rich and power-
¢ ful can make his own determinations.
¢ For though Chriftendom [faid he] was
<« then much divided ; yet before there was
< almoft a general confent upon this pro-
¢ polition, that the Levitical degrees do
¢ pot by any law of God bind Chriftiang
¢ to their obfervation [x].”

On the abovementioned decifion of the
untverfities, the king and queen were fum-
moned before Archbafhop Cranmer, &c,
and a fentence of divorce paffed, by which
his marriage with her was declarer’ null and

{x] Du&, Dubit, B.II ch,ii. Rule 3. N, 17,
L. 222, .
yoid,
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woid, and the king married the Lady Anne
Boleyn; and upon that aecount the fir#
Statute (25 Henry VIII. ch. 22.) was
made, intituled, An AF declaring the Suc-
ceffion of the King’s moft Royal Majefty in the
imperial Crown of this Realm, to confirm
thie faid divorce, and ro eftablifh the king’s
faid marriage, and fertle the fucceflion of
the crown on his heirs by the faid Anne
Boleyn, and to make it high treafon to fpeale
againft the faid marriage, and to confirm
the fucceflion fo fettled by an oath to be
taken by all the king’s fubjects in fuch man-
per as he fhould appoint: and therein was
particularly fet forth the degrees of con-
fanguinity and affinity within which mar-
riage was tben afferted to be forbidden by
God’s law.

But this act was clearly and fully repealed
by two fubfequent a&s [y], as herein after
will plainly appear; ard yet this ftatute is
fairly printed in the late pompous colle&ion
of the ftatutes at large, as collefted and pub-
hthedNyy Mr. Serjegnt Hawkins and others, ,

[»] 28 ¥, VIIL ¢c. 7. and 1 M. Sefl 2. c.i.
6 in
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in fix volumes, in the year 1735, withou¢
the leaft notice of its being repealed; and
both of the alts that repealed it are left out
of that colletion; by means whereof all
ftudents of the ftatute law, who make ufe
of that colletion only, muft neceffarily be
mifled in this point.

About the beginning of the 28th yeat of
the king’s reign, anno 1536, an accufation
was raifed againft Queen Anne Boleyn, for
which fhe was tried and condemned, and
on the 2gth of May beheaded in the Tower.

The mext day, the king was married to
the lady Jane Seymour; and the morth
following (viz. in June) the parliament met,
and made the fecond ftatute (28 Hen. VIII.
ch. 7.) intituled, An A& for the Eftablifp-
ment of the Succeffion of the Imperial Crown
of this Realm. By this a&t the laft mentioned
(of 25 Hen. VIII. ch, 22.) and one other
a& (of 26 Hen. VIIL. ch, 2.) intituled,
Ar Agt ratsfying the Oath that every of the
King's Subjefis bath taken, and foall bereafter
be bound to take, for dug Obfervatior’of the
A& made for the Surety of the Sufkeffion of
she King's Highne(s in the Crown of {the Realm,

being
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being therein particularly recited, were both
repealed in the following words :——¢¢ En-
« acted by the authority of this prefent par-
< liament, that the faid two adts, and everg
 of them, and all claufes, articles, and pro-
« vifions therein contained, from the firfk
¢ day of this prefent parliament, fhall be
“ repealed, annulled, and made fruftrate,
« and of none effet.”

And therein both the king’s two former
marriages were declared void; and hig
daughter Mary by the firft, and Elizabeth
by the fecond, (afterward gueens) were de-
clared illegitimate; and it was thereby made
high treafon for zitber of them to claim any
right to the crown, and for any other per-
fon to affirm they any fuch right; and the
king’s marriage with the Lady Jane Seymour
was confirmed, and the fucceffion fettled on
his heirs by 4er; and in default of iffue by
her, on his heirs in general, whether male er
female, by any ozber woman he thould marry;
and m default of any beers of bis body, on
fuch péy{on as*hc king by his letters pa-
tent, or I laft will, thould appoint: and
it was alfd made thercby high treafon for

either



( 522 )

cither of the king’s children, or any other per-
fon, to claim any right, or to aflert that any
one had any right to the erown, orlerwife
than as fo fettled and appointed by him.

And all the king’s fubjeéis, when it age,
were thereby obliged to fwear to maintain
the fucceffion, as it was Jestled, or fhould
be fettiad and appomted by the king, ac-
cording to this act.

And therein was again particularly fet
forth and prohibited, the fame degrees of
kindred that were before prohibited by the
firft abovementioned aét.

But this 4 alfo was afterward wholly
repealed and made void, as far as i re-
lated to the point now under conlidera-
tion, and was generally allowed to be fo.
Mr. Raftal, the fr# confiderable colleor
and publifher of the ftatutes at large,
marks it as fuch. Mr. Polton, the next
collector and publither of them, at the
end of the ftatute, tells his reader, it ws,
altered by 35 Henry VIIL, ch. 1. ard re-
pealed by 1 M. 1. Mrﬁ*ble, e next
publither of the flatutes, left it t;ut of “his
colleétion, and only gave his feader this

fhorg
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fhort memorandum of it, viz, “ chap, 7
An A& concerning the fuccelffion of the crown.
(and then adds) alt. 35 Henry VIIL ¢, 1.
repealed 1 M. 1. And I think al the fa-
tute books publihed from that time, till
the lat pompous collettion of Mr. Ser-
jeant Hawkins, &c. abovementioned, fol-
lowed Mr. Keble in leaving it out, with
the fame memorandum of alt.—rep. &c.
And that collection alfo has Zft # out,
and given the fame abbreviated utle; and
in the margin, overagaintt it, faid, altered
35 Henry VIIL c. 1. rep. 1 M, fefl. 2. c. 1.
and fo far it agrees with the former pub-
‘lithers : but then adds, revived 4y 1 EL
C I.

This is the firft time, as far as I can
find, that any one of the publifbers of the
Jatutes affirmed this ftatute to be revived.
But, fince it is here fo affirmed, I think in
fuch a colletion of the ftatutes, which
retends to fo much accuracy, the purcha-
thereof had reafon to expeét 4/l the
that were in force, as ¢bis is therc
pretendyd 1o e, that they might have had
an oppojtunity to have examined what it

was,
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was. But it may be plainly proved, thae
all the colletors and publifhers of the
ftatutes fince Mr. Raftal Lave made a
miftake with relation 1o it: they all in-
deed affirm, it was altered by 35 Henry
VII. c. 1. and that 1s right; for by that
ftatute, both of the king’s daughters were
intirely illegitimated, and cut off from the
fucceffion to the crown. But by 35 Henry
VIIL c. 1. in cafe of failure of other beirs
of the king’s body, the crown was intasled
on them. But what the publithers of the
ftatutes all next affirm, viz. that the fla-
tute was repealed by the 1 M. c. 1. is a
miftake; for though that ftatute did in-’
deed clearly and fully repeal again the firft
abovementioned ftatute of 25 Henry VIIL
c. 22. (which, as has been obferved, was
fairly printed in the new ftatute books,
without any the leaft notice of its being re-
pealed) yet it did not repeal the 28 Henry
VIIL c. 7. any further than as it Telated
to the king’s firff marriage, and £
Mary’s legitimacy and night of inherjfance,
as in and by the faid ftatute may bg; clearly
feen. But though 1 M. 1. di{ not re-

pead
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2¢al ity the y and 2 of P.and M. ch. 8,
fe&. 17, plainly did, as far as it related to
the probibited degrees of marriage, in the
following words: ¢ And al(o all that pare
“ of the aft made in the faid eight and
#¢ twentieth year of the faid king, intitled,
¢« An A& for the eftablithment of the fuc-
« ceffion of the imperial crown of the
“ realm, that concerneth a prohibition to
¢ marry within the degrees exprefled in
« the faid at—fhall from henceforth be
¢ repealed, miade fruftrate, void, and of
¢ none effeft.”

And this repealed part of the faid at
of the 28 Henry VIIL c. 7. was fo far
from being revived by 1 Eliz. ch. 1. as,
in the margin of the forementioned book
of ftatutes at large, is gfferted . that, on the
contrary, the faid repeal1s thereby frengthen-
ed and confirmed, as will (if I miftake not)
be fully fhown, when I come to confider
what Sir John Vaughan alledged for the
jval of it, on Hill and Good’s cafe,
ever, (as this point hath been made
f controverly ; and becaufe that
is aét which relates to the cafe

under
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tnder C¢onfideration, was not repealed, till
after the other ats herein after mentioned
were made; and the whole at, as was
before obferved, has been left out of alf
our ftatute books that have been publith-
ed, fince the time of King Charles:) that
my readers may have a full view of ig
as far as it relates to the cafe in hand, I
will here fubjoin [2] all that part of it

that

[=] ¢ And furthermore, fince many inconveniancie¢
# have {allen, as well within this realm, as in othersy .
« by reafon of the marrying within the degrees of
¢ marriage prohibited by God’s laws; that is to fay,
¢t the fon to marry the mother, or the flep-mothery
¢ carnally known by hus father; the brother the fifier;
¢ the father his fon daughter, or his daughter’s
“ daughter; or the fon to marry the daughter of his
# father, procreat and born by his ftep-mother; or
“ the fon to marry his aunt, being his father’s or mo-
# ther's fifter; or to marry his uncle's wife carnally
s« known by his uncle; or the father to marry hir
¢ fon’s wite carnally hnown by his fon; or the bro-
t ther to many his brother’s wife carnallydknown by
s s brother ; or any man married and carnally kngr”
*1ng his wife, to marry his wife’s daughter, s/ hu
¢ wite’s fon’s daughter, or his wife’s .dau0hte,sﬂs ‘daugh-
« ter, or his wife’s fifter.

¢ And furthcr, to dilate of declare the, mﬂmng of
t thefe prohibitions, it 1s to be underffo d, that if it

€ ¢hance
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that caricerned marriages betwixt near kine,

dred in general.
The

Y chance any man to know carnally any woman, that
“ then all 'md fingular perfons, being mn any degice

b of Lonfanvmmty ot afhnny, as 15 ubove wiitren,
‘¢ to dny of the parties fo carnally offeuding, fhall be
“ deemed and adjudged to be withun the cafes and
* lunits of the fad prohibiions of wmurage. Al
¢ which marriages, albes they be plamly prohibited
“ ‘md detetted by the laws of God, yet neverchelel,

at lote tumes, they have prucetde under colours
¢ ot difpenfitions by man’s power, which is bue ufiip-
“ ed, and of rght ought not to be granted, admut-
¢ ted, nor allowed. Fot no man, of what eftate, de-
 grce, or condition foerer he be, hath power to dif
# penfe with God’s laws, as all the clergy of this
¢ realm 10 the fard convocations, and the moft pait of
¢ all the uniserfrmes ot chnftendome, and we alfo do
¢ affirm and think.

“ Be ir therefore enacted by authority atorefaid,
¢ according as it 15 declared and contained in the {nd
s« alty made w the Iaft parliament tor the eftablithment
« of your fucceflion, that no perfon or perfons, (ubjects
s or refiants of this realm, or in any your dominions,
f what effate, degtee, or dignity foever they be, thall
henceforth marry within the dcurecs afore rer
“ hew what pretence foever fhall bc made to the
“« comrary jereof.”

And then gt followed —in cafe any perfons had

been married Yithin any of the dcurees above gx-
K preﬁcd
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The third alt %as made in the fame
year, and feffions of parliament, chap. 16.
ntituled,

An AgE for the releafe of fuch as bave ob-
tained pretended lwcences and difpenfations
from the fee of Rome. And contain in pa-
ragraph the fecond the following claufe,
wlmch relates to the point.

¢« —Enacted,—that all marriages had and
¢ folemnized within this realm, or in any
« other the king’s dominions, before the 3d
“ day of November, in the {ix and twenti-
“eth year of the king’s moft gracious
s rexgn, whereof there 1s no divorce or fepa-
“ ration had by the ecclchaftica) laws .of
“ this realm, ard which marnages be not
¢¢ prohibited by God’s laws limited and de-
¢ clared in the aft made in this prefent
«¢ parliament for the eftabhfhment of the
“ king’s fucceffion, or otherwife by holy

prefled, and by any archbithop, &c. and afierwards fe-
parated,—fuch feparation fhould be good.

And n cale they nad not been fcp.:rdtedﬂzy}ﬂ'xould
be feparated, &c. without —eany—App: to the
cmgt of Rome.—

ut all this was repeaied by 1 and 2 Pf and M. chap.
vithe§ 17. as hath been already obfervyd.
3 s Scripture,
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& Scripture, fhall be by authority of this
t¢ prefent parllament good, lawful, and ef-
¥ fectual, and fhall be from the beginning
¢ of fuch marriages reputed, efteemed,
& taken, adjudged, received, approved,
t¢ and allowed by the atthonty of this pre-
“ fent parliaent, to all and fingular pur-
¥ pofes, effects and -intents, as good, as
& fufficient, and ag available, as though
* no impediment of matrimony had ever
t been between them that have contradt-
¥ ed and folemnized fuch marriages ; and
¢¢ that all children procreated, and to be
¢ procreated, in and under fuch mar-
% yiages, fhall be lawful to all intents and
¥ purpofes.”

Though I do not think this to be now
inaterial in the cafe, yet it is fit it fhould
be laid before the reader, becaufe it has
been made ufe of as a medium, to en-
deavour thereby to prove, that the fecond
bS the abovementioned ftatutes, viz, 28
Heniy VIIL c. 7. was revived by the 1
Eliz. ch. 1. which fhall be herein after par-
ticularly confidered.

K 2 The
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The fourth alt that concerns the paint,
is the 32 Henry VIIL ch. 38. intituled,

“ An At concerning precontralis of mar-
€ yiages, and touching degrees of confangui-
6 mt_y.”

This aét related to two things, as the
title thereof fets forth. One of them,
the making void marriages by reafon of
precontraéts, and the other concerning the
prohibited degrees, ©

That part which related to precontralts,
was repealed by 2 and 3 Edw. Vi, ch. 23.
but all the other parts of the ftature which
relate to marriages witbin the probibited
degrees was thereby confirmed. Then this
act, and the laft mentioned of 28 Henry
VIII. ch, 16. were repealed (among many
others made againft popery) by rand 2
P. and M. ch. 8. but were both particu-
larly revived by 1 Fhz. ch. 1. This is the
moft confiderable ftatute now in force re-
lating to thus point; and, as far as it re.
lates to marriages ,betwixt near ?&yﬁcﬁ,
is acknowledged on all hands r¥“be in
full force. I will therefore give my
readers the fubftance of it, “with fome

notes
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notes thereon for the better underftanding
thereof.

THE ACT.

Whereas heretofore the ufurped power
of the bithop of Rome hath always in-
tangled and troubled the mere jurifdittion,
and regal power of &his realm of England,
and alfo unquieted much the fubjetts of
the fame, by his ufurped power in them,
as by making that unlawful [ 1], which,
by God’s word, is lawful, both in mar-
riages and other things, as hereafter {hall
appear more at length, and till now of
late 1n our fovereign lord’s time, which
is otherwife by learning taught than his
predeceflors in times paft long time have
been, hath fo continued the fame, where-
of yet fome fparks be left, which hereaf-
ter might kindle a greater fire, and fo re-

NOTES,

[1] N. B. It is here afferted to be ufurpation
to make thgt unlawful in marnage, which by
God's word is lawful,

K3 maining,
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maining, his power not to feem utterly
extin&. '

II. Therefore it is thought moft con-
venient to the king’s highnefs, his lords
fpiritual and temporal, with the commons
of this realm affembled in this préfent par-
liament, that twe thmmgs (2], {pecially, for
this ume be with diligence previded for,
whereby many inconveniencies have ep-
fued, and many more elfe might enfue and
follow.

2. As where heretofore divers and many
perfons, after lang continuance together in
matrimony, without any allegation of either
of the parties, or any other at their may-
riage, why the famse matrimony fhould not
be good, juft and lawful, and after the fame
matrimony folemnized, and confummate by car-
nal knowledge, and alfo fome tmes fruit of

NOTES:.

[2] Two thing.] One of them wholly related
to precontraéts, and all that was repealed by the
2d and 3d Edw. VI, chap. 23. and is therefors
here printed in a different charader, to diftin-
guith it from the other part which was by the

Tame Statute of King Edw. VI, confirmed.
children
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chsldren enfued of the fame marriage, bave
neverthbelefs, by an unjuft law of the Bifbop
of Rome, which is, that upon pretence of
a former contralt made, and wot confummate
by carnal copulation (for proof whereof twe
witnefles by that low were only required)
being  divorced and feparate, contrary to
God’s law, and fo the true matrimony, both
folemnized in the faée of the church, and
confummate with bodily knowledge, and con-
Sfirmed .alfo with the fruit of chiddren bad
between them, clearly frufivate and diffolved.

3. Further alfo, by reafon of other pro-
hibitions than God’s law admitteth, for
their lucre by that court invented, the dif-
peniations whereof they always referved to
themfelves, as in kindred, or affinity be-
twten coufin-germans, and fo to fourib
and fourth [a) degrees, carnal knowledge
of any of the fame kin or affinity before
in fuch oytward degrees, which elfe were

[4] This feems to he a miftake. Sir Peyton Ventris,
one of the judges of the court of common pleas, cites
it in the fecond part of his reports, p. 14.~~and /s to
fourth and fift degrees, which is more likely to be the
true reading here,

X 4 lawful,
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lawful, and be not prohibited by Ged's

law,

4. And all becaufe they would get ma:
pey by i [3), and keep a repurasion of
their vfurped jurnfdiction, whereby not
only much difcord between lawful mar-
ried perfons [ 4] bath (contrary to God’s ors
dinance) arifen much debate and fuit at Jaw,
with wrongful vexatign, and great damage

NOTES.

[3] It js be doubted that lucre hath been too
much the motive i other courts befides that of
Rome.

{41 Manyand great are the mifchiefs and incon-
veniencies that gencrally attend, and cannot but
attend, the hindering and diffolving of lawfal
marriages ; the confequences of fuch difiolutions
have been moft deplorable; many honefl famihes,
which otheiwife might have been ufetul mom-
bers of fociety, have been utterly ruiged by at.

Not onc half of the 11l confequences can fal-
Jow from permitung ten doubttul maiuiages to
continue undiffolved, as may by the difiolving one
lawful mairage; therefore great caution vught
to be obfuived 1n this cafe, and no marriage dif-
folved that 1s not plainly and cleaity contrary to
God's law,

of
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of the innocent party hath been procured,
and many juft marriages brought in doubt
and danger of undeing, and alfo many
times undone, and lawful heirs difherited,
whereof there had never elfe, but for theic
vain-glorious ufurpation, been moved any
fuch queftion, fince freedom in them
was given by God’s law, which ought to
be moft fure and cerrain [ 5].

5. Byt that notwithftanding marriages
have been brought inte fuch an uncer-
tainty thereby, that no marriage could be
furely kmit and boundes, but it thould lie
in either of the parties power and arbitre,
cafting away the fear of God, by means
and compafles to prove a precontral?, a
kindred and alliance, or a carnal know-
ledge, to defeat the fame; and fo under
the pretence of thefe allegations afoic re-
hearfed, to live all the days of their life

NOTES.

{5] All marriages wherein freedom is given by
God’s law ought to be moft fure and certain. It
was the exprefs command of our blefled Saviowr
himfelf, what God hath joned together, let no man
put afunder, Matt. xix. 6. Mark x. g. )

n
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in deteftable adultery, to the utter de-
firucion of their awn fonls, and the pro-
vocation of the [6] terrible wrath of God
upon the places where fuch abominations
were ufed and Huffered.

6. Be it therefore enacted by the king,
our fovereign lord, the lords fpiritual and
te wporal, and the commons in this prefent
parliament affembled, and by authonity of
the fame, that from the firft day of the
month of July next coming, in the year
of our Lord God 1540; all and every
fuch marnages as within this church of
England fhall be contracted between law-
ful [7] perfons (as by this act we declars
all perfons to be lawful that be not pro-
hibited by God’s law to marry),

7s Such

NOTES.
[6] Obferve, It is here aflerted, that the break-

ing of lawful marriages are fuch abominations as
provoke the terrible wrath of God upon the places
where they are fuffered.

[7] Here it is plain as any thing paffibly can
be, that all marriages arc by this ftatute declared
t¢ be lawful, good, juft, and ndiffolvable, that

arc
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. Such marrigges being contra® and
folempiged in the face of the chyrch, and
sonfummate with bedily knowledge, or

NOTES,
are pot prohihited by God’s law ; and that the
making and declaning this tq be fp, was the main
defign and intent of this a&t.

May it not then be reafonably affirmed, that
the fpiritual courts oaght not to be permitted to
diffolve any marriage, but fach as is plaidly prohi-
bited by the law of God, and mot fuch as are only
judged to be fo by far-fetched inferences, and
doubtful reafonings, about which pious and learned
men are much difagreed ?

As it hath been thewn to be the defign and in~
tent of our legiflators in this Ratute to put the cafe
of marriages upon the foot of God’s law, aad to
ena& and declare, that all marriages not prohi-
bited by that, fhould be good and indifiplvabie.

So here in this claufe they took care to repeal
and make void every thing that was contrary to
that end and defign ; any prefcription, that is, any
ancient ufage or cuftom, any law or other thing,
granted or confirmed by aét [of parligment] or
othergife. Now, therefore, no law, no a&t of
parliament, nor any ancient cuftom, can legal'y
be pleadec‘ againft any marriage not prohibited ¢ y
God’s law, )

fruig
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fruit of children, or child being had there.
in between the parties fo married, fhall
be by authority of this prefent parliament
aforefaid, deemed, judged, and taken to
be lawful, good, juft, and indiffolvable,,
noswithftanding any precontralt or precon-
tradis of matrimony not confummate with
bodily knowledge, which either of the par-
ties fo married, or bothyfball bave wmade,
with agy other perfon ar perfons before the
time of contraliing that marriage, which is
Jolemnized and confummate, or whereof fuch
fruits is enfucd, or.may enfue, as bforefaid,
notwithftanding any difpenfation, prefcrip-
tion, law, or other thing, granted or con-
firmed by alt, or otherwife.

8. And that no refervation or prohi-
bition, God’s law except, fhall trouble or
jrapeach any marriage without the Leviti-
cal degrees [8].

NOTES,

[8) The Levitical degrees.] This is the darkeft
and moft obfcure part of the whole a&k, and, there-
fore (with humble fubmiffion to the Reverend
the Judges, and all others legrned in the Law) I
lumbly conceive, not fit to be made the ftandard

whereby
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NOTES.

whereby to explain the whole of it, as it was by
that great and eminent Lawyer Sir Edward Coke,
in his Comment thereon, which fee, in his fecond
Inftitute, p. 683, &c.  He thought thofe degrees
‘were truly fet down n 2§ Henry VIIL e, 22.
and 28 Henry VIIL c. 7. as he obferved in &
marginal note on the faid Comment,

But Sir John Vaughan abfolutely denied this[a7,
and affitned, That fime marriages within the Levi-
tical degrees may be lawful[b], and that the Levi-
tical degrees qua fuch, are fet forth by no all of par-
liament [ ¢}.—Nor is 1t faid 1n any af? of parkament,
that all marriages within the Levitical digrecs are
profiibited by God's law [ d]

Many cafes [he affinmed] may be found to prove
amarriage may be lawful, though 1t be withu the
Levitical degrees [¢].

Which is undoubtedly true, according to his
and the Civilians way of expounding tiic Levitical
degrees.

But then he alfo affirmed, That the aét probibits
the impeaching marriages only which are abfilutely

{a] Hill and Good’s cafe, Rep. 307, 308.
[6] Page 305.
[€) Page 319.
{d] Ibid.
{e] Page 321,
wihowt
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NOTES

without the Levitical degrees—[ f ] though they 43
lewful marriages,  In which 1 humbly conceive
he was muiftaken for the alt plainly declares and
enafls all marriages to be lawful that are not pro=
hibited by God’s law, end reprefents it as ufur=
pation and fin to make any harriages unlawful
that by God's law aie lawful.

And on Harrifon and Burwell's cafe (ifi the de-
ciding whereof all the judges of England were
concerned) it ivas declared, that fome marriages
were forbidden by the ftatute of 28 Hemy VIIL
c. 7. as they were not by the Levitical law j For
sithin the meaning of Leviticus, and the conflant
praftice of the commonwealth of the Fews, a man
was probibited not to marry bis wifé’s fifier, only
during ber ife 5 after be mght [g].  This was the
determination of all the judges of England, ac=
cording to Sir John Vaughan’s own 1eport of it,

But thut which puts it beyond all reafonable
doubt, that the Lewitical degrees, as they are coms=
monly underftood, cannot be the proper key to ex-
pound this ftatute by, is d determinatjon made
by our legiflators themfelves, who by Sratute
1 M. Sefl. 2. ch. 1, determined that the mar-

L] Page 320, 321.
] Hill and Good'scafe Rep. p. 240, 241. Ses
alfo Venttis, vol, I, p. 16. 17,
Tiagt
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9. And that no perfon [g] of what
eftate, degree or condition foever he or fhe
be,

NOTES.

riage therein memtioned between the king and
his brother’s widow (which hath been commonly
taken to be within the Levitical degrees, and
certainly was within the degrees mentioned in
the 28 Henry VIII. ch. 7.) was in very deed not
prohibited by God’s faw ; as by that ftatute may
herein after more plainly appear. The Levitical
degrees indeed, as fet forth in aét 28 Henry VIJL.
ch. 7. was the rule as Jong as that law was in
force ; but after the repeal of all that part of the
att that concerned thofe Levitical prohibitions,
ft then (it is humbly conceived) ceafed to be
any longer the rule in this cafe : but the law of
Geod, in general, was then the rule : and all mar-
riages that cannot be proved to Le contrary to
God’s law, are to be deemed lawful ; for what
God hath joined together, let no man put afunder.

But, note, thofe that marry (being under age)
without the confent of their paients, are not le-
gally married, and therefore a:e not to be deemed
as joined together by God.

[9] This laft Claufe of the a& clearly demon-
fuiartes, that the fpiritual courts ought not to be
fuffered to impcach any marriages that are not

prohibited
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be, fhill, dfter the faid firlt diy of thie
month of July aforefaid, be admitted in
any

NOTES.
prohibited by God's law oh iy pretence what-
foever, whether they are fuppofed to be within or
without the Lewvitical degrees, accorcfing to the
vulgar expofition of them. For the words of the
alt are, © no perfon fhall be admitted in any of
« the fpuitual courts withen this tealm to any
«¢ procefs, plea, or allegation contrary to this aa

By which words his majefty’s temporal courts,
and not the ecclefiaftical ones, are plainly made
the legal judges of what mairiages are, or are
not, prohibited by God's law ; as was determined
by all the judges of England, on the forementioned
cafc, where three queftions were ftarted, which in
{ubftance were 3

Firft, Whether the marriage then under con-
fideration, was a lawful marriage within thé
meaning pf the aét of 32 Henry VIII. ch. 38.?

Second, Whether the temporal courts were the
proper judges of it ?

Third, Whether the temporal courts of the king
can take cognizance in general, that it is not an
inceftuous marriage by the {aid a&, and confe-
quently prohibit the queftioning of it in the ec-
clefiattical courts ? '

In anfwer to the firft queftion, it was refolved

that
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any of the fpiritual courts within this the

king’s realm, or any of his grace’s other
lands

NOTES,
that the faid marriage was a lawful marriage, per
32 Henry VII1L. ch. 38.

To the 2d, That—% the temporal courts have,
“ by that and other allts of patlament, tull cog-
“ nizance of mainiageswithin or without the Le-
 witical degrees.”

To the 3d, “ That as the law flands at this
¢ fimg, the king's tumporal coarts at Wellminfter
 have full cognizance v hat mainages are in-
® ceftuous or not, accurding to the law of the
“ kingdom ; and may piohbit the ecclfiattical
¢ courts from queftioniug marnages as inceftu-
¢ ous, which the faid courts, n their judgement,
<« fhall conceive not to be fo.” ‘

In difcourfing the fecond queftion it was fuid,
¢ There was a time when the tempoial courts
% had no cognizance of lawful or unlawful mar-
“ riages; fo there was a time when the eccle-
¢ fiaftical courts had no cognizance of matters
¢ teftamentary, and probat of wills ; but the law-
¢ oraking power of the kingdom gave them that
« which they had not beforc, and the fame hath
“ given the tempoml courts this now, which

& thcy had not in former timnes,”
L And
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NOTES.

The like may be feen in Sir Peyton Ventris's
report of the fame cafe, "who, towards the end
thereof, after having mentioned the objeétions
made by the Cvilians, one of which was, that
the temporal jndses could not decide queftions
of this nature, becauife they did not underfland
the original tongues, &c. and 1t was a hardfhip
they [viz. the fpounal cowrts] thould be de-
pived of thein powd? ) thus concludes, © there
4 5 a full and flar antiver to tlus; this fRatute
* makes 1t not at all cognizable by them, for
“ where any comt has cognizance, the party
“ muit have prowess, &c, But now heie m the
“ cafe of this flatute, 1t 1s enaéted, I'hat no per-
“fon, &c, fhall he admitted to any of the fpuitual
¢ courts, &c. to any procefls, plea, or allegation,
<« contrary to thus atuicfaid aét: and therefore all
« cognizance of that nature 1s taken away from
* them [r]”

Thus you fee it is plain and clear from the
frarute itfelf, that not the ecclefiafhical, but hus
majefly’s temporal courts are the proper judgesof
what marriages fhall be legally deemed to be
contrary to God’s law, and what not fo; and that
in the opunion of 3ll the judges of England met
together by the king’s order, on purpofe to con-
fider the cafe.

[<] Ventris, part Il p, 21,
L2 Fifth



U 1478 )
NOTE s
The like may be feen in Sir' Peyton Vertris's
Teport of the fame cafe, *who, towards the end
thereof, after having mentioned the objedtions
made by the Civilians, one of which was, that
the tomsporal judges could not decide queftions
of this mature, becanfe they did not underftand
the original tongues, &c. and it was a hardfhip
they [viz. the fpmtuul courts] fhould be ds-
prmd of their powel} thus concludes, * there
4 is a full and flat anfwer to this; this Ratute
4 myakes 1t not at all cognizable by them, for
« where any court has cognizance, the party
“ muft have procefs, &c, But now here in the
“ cafe of this ftatute, 1t is ena@ted, That no per-
“¢fon, &, fhall be adimitted to any of the fpirstual
“ courts, &c, to any procefs, plea, or allegation,
“ contrary to this afurefaid aét: and therefore all
# cognizance of that nature is taken away from
“ them [{].”
Thus yoy fec it is plain and clear from the
flaratg itfelf, that/not the ecclefiaftical, bt hjs,
majefty's temporal courts are the proper judgesof
.what marriages fhall be legally deemed 1o be
contrary to God's law, and what not fo; and that
in the opinion of all the judges of England met
togethier by the king's order, on purpode o cone
fider the cafe.
[i} Ventris, pare 11 .5 2a.
Loay

Fifih
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Fifth Statute. I proceed now .to the
Jifth and laft Statute, which touches the cafe
(viz. 1 M. Seff. 2d. c. 1.) intituled,

An Ag declaring the Queen’s Highnefs to
bave been borne in a moft juft and lawful
matrimonic, and alfs repealing all a&s of par-

bament and fentences of diverce made or bad
to the contrary.
The occafion of maling of it appedrs
plan enough in the preamble thereof [£],
in
[4) As this a&, though never rcpealed, hath been
Iefr out of all our ftatute books that have been pub-
lifled fince the ume of King Charles, and therefore
probably hath been feen but by few, and perhaps may
not be ready at hand to be confulsu by the generality
even of our ftudents of the law; I will, therefore,
here give my readers the fubttance of it, taken from a
copy theieof correcied by the parliament 1oll—¢ Truth
¢ (being of her own nature of a moft excellent vir-
¢ tue, efficacy, force and working) cannot but by
¢ procels of ume break out, and fhew herfelf, hoy-
¢ {oeves for a while the may by the iniquity and
* frailty of man be fuppreffed and kept clofe; and
‘¢ being revealed and manifefted ought to be embraced,
¢ acknowledged, confefled, and profeffed in all cafes
“ and matters whatfoever, and whomfoever they wucls
““ or concern, without refpelt of perfons, but n fuch
“ cafes and matters efpecally, as whereby the glory
«and honour of God in heaven Twho is the author
“ of
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in which you fee our legiflators fet forth,
¢ that procefs of time had brought frush
(1] 1}

« of truth, and truth itfelf) 1s to be fpecially fet
‘¢ forth, and whereby alfo the honour, dignity, furety,
f and prefervation of the prince, and the ruler un-
¢ der God in earth dependeth, and the welfae, pro-
s fit, and fpecial benefit of the univerfal people and
¢ body of a realme 13 to be contained and maintain-
s ed. WE your hlghneﬂ'es moft loving, fwrhiul, and
¢ obedient fubjects, uhdetflanding the wery 1 ur/’; of
¢ the flate of matrimony, between the two moft excel-
¢ lent princes of moft worthy memory, king Henry
¢ V111, and Queen Katharine, his loving, godly and
¢ lawful wiie, yowr highnefle lawful tather and mo-
s¢ ther, cannonbut think ourfelves moft bounden, both
“ by our duty §f allegiance to your maefty, and of
# confeience towgrds God, to fhow unto your high-
¢ nefle, fu{t how he fame matnmony being
s¢ contrated, {folemnized, and confummated, by the
¢ agreement and affent of both their moft noble pa-
“ 1ents, by the tounfel and advice of the maft wife
“ and gravelt men of both their realmes, by the de-
<t liberate and mature confideration and confent of
¢ the beft and moit notable men ‘in learning in thofe
¢ days ot «husftendom, did cven fo continue by the
4 fpace of twenty yeurs and more between them,
# to the pleafute of Almighty Geod, and farisfaftion
“ of the world, the joy and comfort of al] the fub-
¢ jecty of phis realme, and to their ‘own repofe and
t¢ good coptentment, God givipg for a fure tohen
¢ and teflimopy of his good #eceptation of the fame,

L * hot
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 to Kght, and that they then underfiood
“ the very t1ue fiate of the marriage in the

(14 a&

“¢ not only godly fruit, your highnefles moff moble pex-
¢ fon twhom we befeech the almighty and e er-living
** God, long to profper and preferve here amongit
t% us) and other iflue alfo, whom it hath pleafed God
# 10 take aut of this tranfitory lite unto his eternal
¢ glory; but glfo fepding us a happier, flounthing,
«¢ and moft profperous commonwealih 1o 3ll things.
8¢ dud then afferwards, how* that the malicious and
s¢ perverfe atfections of fome (a wery fiw perjons) en-
« vying the great tcliary, wherewn, by the goodnefs
#¢ of God, your faid moft noble father and mother,
¢ and their good fubjetts lived and continped in mauy
*¢ years, did for their fingular glory, and vam repu-
¢ tation, concejve fundry fubule poid difloyal prac-
*¢ fices, for the inteirnption and ¥reach of the faid
£ moft lawtul and godly ~ne=, and navellirg 1o
& put the fame in ure, devifed fufl to infinuate a
¢t fcruple into the king yow rather’s confcience, of
« zn unlawful mamage between him and his moft
«¢ Jawiul wite, the queen, your mghnefles mother,
“ piciending for the ground thereof, that the fame
s was againt the word of God, and thereupon ceafed’
*« not to pesfuade continvally unto the fipd hing your
*¢ father, that he could not without damger of the
@ Jolle of s foule continue with his faia maft Jaw-
* ful wife, but muft be feparated apd divorcew from
4¢ her. ,
“« And to this intent cauled, the fiales, as” well of
o caiain waverfitgs i faly agd France to e gotten
' (an
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¢ att mentioned (which was 2 marriage be-
¢ twixt the king and his fifter-in-law, viz.
¢ his

¢¢ (as it were for a teftimony) by the corruption wuth
#¢ money of a few hght perfons, fchollars of the fame
*¢univerfities, as alfo the feales of the unrverfities of this
* realme to be obtained by great tiavell, flumfler svorking,
8 focret threatmngs, and entreatings of fome men of au-
* thority, fpecially fent at that tune thither for the fame
#* purpofes. And how that finally, Thomas Cranmet,
“¢ then newly made archbifhop of Cunterbury, mott un-
# godly, and aganit all laws, equity, and confuence,
¢¢ profecuting the faid wicked device of divorce, and
“« feparation of the faid king your father, and queen
¢ your mothy, called betore him (ex ¢fhcro) the heaning
* of the {aid mtter of mainage, and takeing his tound-
** aton partly u his own mnadvied judgement of the
e Scnpmre, joimiixgherewith the pretended reflimomes of
* the faid hnwﬁﬁtu&"m.pxnly upon bare and moft
¢ untrue conjectures, gathered and admitted by him
‘ upon matters of no ftrength or effect, but only by
¢ fuppofal], and without admitting or hearing any.thing
¢¢ that could be faid by the queen your mother, or by
“¢ any other on her behalfe, in the abfence of the faid
* late queen your mother, proceeded, pronounced, dif-
#¢ cerned, declared, and guve fentence, the fame moft
#¢ Jawful and undouhted matrimony to be nought, and to
“ be contracted againft God’s law, and of no value, but
¢ lacking the ftrength of the law. And the fuid mott
“¢ noble king your father, and the faid noble queen
¢ your mother, fo married togeather, did feparate and
# divorce ; and the fame your mott noble father, King

L4 Henry
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s« his brother Arthur’s widow;)—that the

« faid marriage in very deed was not pra-
“ bibiled

¢ Henry VIII. and the faid moft noble queen your
¢ mother, from the bands of the fame maf lpufidl - w12~
¢ wrmony did pronounce and declare, by the fame his
«¢ ynlawfull fentence, to be free, difchargec, and fett at
¢ liberty.
« Which fentence and judgement fo given by unlawe
4 fuil and corrupt meanes and wayes, hy the faid arch-
¢ buhop of Canterbury, was aﬂcr.vards, upon certain
¢ affe@ions, rauficd and confisiwed by two feverall adts,
“‘ the one made wn the 25°h yem of the reigng of the
“ fad Ving, your highnels tfather, and inutuled; An
“ A& declaring the ftabhifhment of the {paceflion of the
« Kmg's moft Royall Majelty of the /mperiall crown
4 of thus rcalme.  The other Wt offparliament made
«n the 28th yeare of the fud ki
¢ farher, intituled, An Af* tawsfle ftablithment of the
¢¢ fucceflion of the imperiall crown of this calme, Tn
¢ which faxd twe alts was contained the illeginmation
¢ of your moft noble perfon, which sou fid moft no-
¢ ble pairn, being bane in fo folemne a maniage, fo
s openly approved in the world, and with fo good taith
«¢ both firf contradted, and alfo by fo many yeares con-
# tinued between your faid moft noble parguts, and the
¢ fame marriagy sn aery deed not besng probibind by the law
< of God, conld nor, by amy rcafon or equity m this cafe be
“ fo jpotted.  And now we your highnefle fud mofl
« Joving, faithfall, and obedient fubjely, of a godiy
#¢ heart and true meaning, freely and franchly, without
§¢ feare, fanfie, or other coprupt motion, or fenfusl af.
% fection,
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# bibited by God's law, and therefore could
$ not by any reafon or equity be jo
11 -/?0:_

¢ feltion, confidering that this aforefaid marriage had
¢¢ his beginmng of Gud, and by him was contnued,
#¢ and therefore was ever, and 1s to be taken for a mof
o true, Juft, pwfully and (o all rdpuds, a fineeve and perficd
¢ mar11age, nor could ne onght, by anwv man's pover, ans
< thority, or jurofdiftiony b diffolved, broken or jiparated
¢ (tor whom God joyneth, no man can, ne oughe
“ to put afunder.) nd confidering alfo, how du.
* ring the fame marriage in godly concord, the realme,
¢ in Nl degiees, flounthed, to the glory of God, 10
“ the honour of the prince, and the great reputation
<« of the Mjedds of the fame ; and on the other {ide,
 underftandiyg manifeitly, that the ground of the
¢ faid device, Mqd praétice of the faid divorce proceed-
& ed firft, of makce and wam-irv, and after was pro.
“ focuted and folivend 2bq  afiedion and finfial from
¢ tafie, and finally execute  ind put in efiect by core
St vuption, 1gnotarce, and flatery.  And not only feel-
““ ing, 10 our great forrow, damage, and regret, how
¢ (hametull 1gnommics, 1ebukes, landers, contemptsy
* yea, what death, peflilence, warres, difobediences,
¢¢ rebellions, inlurrections, and drvers other great and
s¢ grievous, plagues, God of hus jufice hath fent upon
* us, ever fythence this faid -ungodly puorpofe was
“ firft begun and prafhied: but alfo feeing evidendy
“ before nur cyes, that unleffe fo great an unjuflice
£ as thus hath been, and yet continueth, be redubbed,
¢ and thatthe fud falfe and wrongfull procefle, judg.
# menty, and fentence, with their dependencies, be

“ zepealed
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« sed—but—to be taken for a moft juf,
 Jowful, and to all refpells, a fncere and

[13 Pe’feﬂ

* repealed and revoked, nothing is lefs o be doubted,
* than that greater plagues and firokes are hike 1o en-
*¢ creafe, and continue duily more and more withmn
« this realme, do befeech your Moft Escellent Ma-
*¢ jefty, as well in refpect of your own henour, dignity,
¢ and jult tdde, as for truth’s fake, wherewitn (we
# doubt not) but your hxghncﬂc alfo will be fpecially
* moved 1n confuence, and $ifo for the entre love,
“ tavour, and affetion, which your majelly beaieth
* to the commonwealth of this realme, and fer the
¢ good peace, unity, and reft of us, your moft bounden
*¢ fubjets, and our pofterity, thar 1t mge be enacted
¢ by your highnefie, with the confgff the lords
* fpintual and temporall, and the ofmmons in this
*¢ prefent parliament affembled,

“ And be it enacted byelmtfnority of this pre-
¢ fent parhament, That all and every decree, fentence,
* and judgment of divorce and feparation, between
¢ the {ad king your father, and the faid late queen
* your mother, and all the proceffe commenced, fol-
«lawéd, given, made, or promulged by the faid
“ Thomas Cranmer, then archbithop of Canterbury,
“ or any other perfon or perfons whatfoever, whereby
¢t the fame moft juft, pure, and lawfull marriags, be-
¢ tween the faid late king your father, and the fad
a late queen your mother, was, or Is pronouncel, ot
* in anywie declared to be unlawfull, or unjut, or
* againft the law of God, be, and fhall % from the
. bewnmng, and from henceforth, of no force, va-

 hdity,
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$¢ parfes marriage, that could not, nor
“ ought, by .any man’s power, authorily

* lidity, or effedt, but utrerly nought, void, fruftrate,
“ and adnihilate, to all intents, conitructions, and pur-
* pofes, as if the fame had never been given or pro-
* nounced,

¢ And be it alfo enalted by the authority aforefaid,
«¢ That s well the faid act of parliament, intituled, A»
“ A8 declarng the effablifbment of the fucceffion of the King's
“ moft Rovall Majefly of the imperialt crovme of this reatme,
# made 1n the 2 §thyear of the king yoar fatbery be repealed,
¢ and be word, and of none effet 5 as allo, all and every
¢ fuch claufes, articles, brancbes, avd matters contared and
% cxpreffed in the afereard all of parkament magde 1n the fard
© 2816 yedr of the reigne of the faxd late king your
“s father; or N any other ait or afls of parlament, as
#¢ whereby-you. &hxghueﬂ'c is named or declared to be
¥ sllegitimate, ordthe fud marriage between the fard kung
¢ your father, aud theya sy your mothery 15 dedared o
¢ Je agamfl the wor dof God, orby any meanes unlnrofull,
3¢ fhall be and be repealed, and be void, and of no force, nor
55 effel?, to oll wntents, confhiushions, and purpofes, 38 if the
*¢ fame fentence, or adls of parliament, had never be had
“ ne made. And that the faid marriage had and fo-
+¢ lemnized betwist your faid moft noble father, King
s Henry, and your faid moft noble mother, Queen
«t Katharine, fhall be defimtrvely, cdecrely, aad abjolutely
¢ declared, decmed, and adjydzed to boe, and fland wuth
 God's law, and bis mofl boly sverd, and to bee ac-
«t gepred, reputed, and taken of good ¢ffel?, and walidity,
# to 2l intents and purpofes.”

“ﬂr
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s or gurifdifion be difforved, broken eor fo-
“ parated.”

And on the other fide, they afferted
they underftood manifeftly that the ground
of the faid divorce proceeded firft of ma-
Jice [17] and wain-glory, and afiec was profe-
cuted and followed of fond affeition, and
Jenfual fantefic [m), and finally executed
and put in effeCt by cgrruption, ignovonce,
and flattery ; and perticularly that the feals

(7] Cardinal Wolfey's malice againft the queeh, who
reproved him for his wicked lite, as alfp againit the
cmperor, who was her nephew, for havigf decerved hin.
by falle promy’s of the bifbopric of oltdo, and the
Popedome,  See Camden’s Hiitory fof Q. Ehzabeth,
Inuodwetion.  And Sandford’s Geslealogical Hxﬁory,
p- 486  Buinet’s Hufte#7 of ‘the Reformation, B.i.
p- 4. and B.ii. p. 37, 38,

[m] Sce a pamphlet pnnted for J. Churchill, at the
Swan 'in Patcr-nofter Row, annpe 14714, intituled, Love
Lesters from King Heary VIH 2o Arne Bolyn. And in
particular her lait Letter to the king from the Tower,
which 1s alfo printed in Bifhop Burner’s Hiftory of the
Reformation, Vol. J. Collethon of Redords, B, iii.
N° 4. p. 154, 155; in which are thefe words:—
¢ For the ground of my prefcrmenr being o ha furer
¢ foundation than your grace’s fancy, the leait alterps
¢ tion I knew, was fit and fufhicient to draw that fomy
“ 1o fome other fubjeét.”

3 of
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of the univerfities in Italy and France were
gotten by corruption with money [n]; that
the feals of the univerfities of this realm
were obtained by great travel, finifter work-

1#] This Bithop Burnet cndeavours to prove a mif-
tahe, and labours hard to perfuade his readers to be-
leve it But he diops fome things in his hiftary,
which I take to be fron er ew dence of what 15 by our
legifl~tors heie afferted th in ¥ he has advanced to the
contrary.

For firit he acknowledyed, that Chook. who was em-
ployed in that affarr i Italy, in riamy of /15 Leress fuvs,
s« "That 1f he had meurr enoughy he did not doubt but he
“¢ fhould cret\he hands ot all the o ~ nes 1n Imh ; for he
« found the greaeft part of them a’ e conayy”” Hiftory
of Retonmation, Partl. B.1v. p.go. Andin a lctter
of Ciuok’s, which he hath given us at large in the col-
lechon of Remrdc;, Nezs.qp- 88, Crook fays, the
feal of the univerfity of Pudua woft him 10o crowns;
and that the Canomft of Ferraia had determined for the
king, yct afked for therr feal 150 ctowns, which h<. re-
tufed to give that day, but would have done 1t " atter-
ward, but then was refufed, and could not afterwards
obtain it. Hift. of Ret, p. g1,

Secretary Knight, and Mr. Gardner, employed by
the king, gave Cardinal Sanftorum Quatuor goo0
crowns, and his fecretary 30 crowns, for the Furtherance
of the king’s caufes, viz, relaung to the divorce. See
Knight's Lerter to Cardinal Woifey, in the collection
of Records, N°® 4, p, 21, 22, 23. Ibid. to the King,
p. 24 25- .

ings,
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ings, fectet threatenings, and intréatings
of men of authority fent thither for that
purpofe [o].

And that the faid divorce, founded partly
on unadvifed judgement of the Scripture, join;
ed with the pretended tefimonies of the
faid univerfities, was profecuted contrary to
lew, equity, and confcience.

Here it is plawn what ghe judgement of our
legiflators, after mature confideration of the
cafe, was. Apd it is very obvious they did
not ground this their jxdgement of that mar-
riage on the pope’s difpenfation, A% thofe of
the papacy did [ p] ; buton its not being pro-
bibited by God’s law, and that the divorce
was through an_gadvifed [or mlﬁaken]
judgement of the Scriptures, &c. And it
feems to me evident, 1t continued to be
their judgement in the time of Queen Eliza-

[s] The truth of this is evident front the hiftorical
accounts we have of it,  See Bihop Burneds own ac-
count of the affair at Oxford. Hift, Vol. I¢ p. 85, 86.

And of that at Cambridge, ditto, p, 86, 87. and more
largely in Gardiner and Fox’s Lewer. Collection of
Records, N° 32, from p. 85 to B7.

[#2] Particularly Cardinal Pole. Hift. of Ref.
Vol. Il B. ii. p. 260.

beth,
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beth, when the fpirit of the Reformation
revived: for, after the marriage of Queen
Mary with Philip of Spain, when popery
again recovered ftrength here (g1, in order
to reftore the popith clergy to their former
power,and {ubject the people again to them,
all the als relating to this affair were re-
pealed (this lat mentioned one of the firft
of Queen Mary only excepted), and alfo all
other ats made to abiidge the power of
the fee of Rome [7]; and the cafe of mar-
riage was brodght back ta the fame flate it
was in before any act of parliament was
made concerning it. But after that queen’s
death, viz. in the firft year of Queen Eliza-
beth, our legiflators rramed the forementi-
ened Ratutes of 28 Henry VIII. c. 16. con-
cerning licences _and difpenfations from
the fee of Ron%, and 32 Henry VIIL
c. 38, aforementianed, which enacted, that
all marriages mot probibited by God's law,
Soould &e lawful; and many other adts
made againft popery, that were repealed

{¢] Viz. inthe firft and fecond years of P, and M.
fr] Viz, by a& Bth of 1 and 2 of P. and M., c. 8.

by
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by .the faid a&t of 1 and 2 of P. and M:
c. & but did mor revive the att of 25 ot
Fenry VIIIL chap. 22. though it 15 now
fairly prinied in our new flatute books, as
before obferved ; nor, as 1 bumbly con
ceive, that of the 28 H. VIIL ¢, 7. [ for
reafons, which foall be hereafter mentioned ;)
but rather confirmed the repeal of it

Yer it muft be acknov:ledgcd, as to this
lalt menuioned act, that the point hath
been difpused.  And 1t hath been afferted
and adjudged by a very great auzhomy;
no lefs than that of the honourable Court
of Common Pleas [s), that the aé&t of 28
Henry VIIL c. 7.-was revived by the firft
of Elizabeth, c. 1. But upon what grounds,
and how righcly,’ff was fo adjudged, is
the next thing, with humble {fubmuflion,
to be ‘examined.

The cafe was thus: One Thomas Hill,
after the death of bis firf wife, married
ber furviving fiffer ; upon wbich being pro-
Secuted in an ecclefiafical court, be fued out
@ probibition from bis majefy’s court of com-

[} In Trin. Term; .25 K. Ch. I, Rot, 1488

Vaugh. p. 302.
maon
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mon pleas, before which the cafe was béard,
Str Fobn Vaughan being Lord Chief Fupice.
The queftion was, ** Whether the mar-
*¢ riage of the hufband with his wife’s fitter,
¢ after the wife’s death, be fuch a mar-
« riage as by the a& of 32 Henry VIII,
¢ the temporal courts may proliibit the im-
& peaching or drawing it into queftion ir
¢ the fpiritual courty; in order to a divorce
“or feparation of the parties ?” Rep.
P- 305;,

In anfger to which, Sir Fobn Vaughan
faid, He conceived they could not, for thefe

reafons.

Sir Jouw Vavenan’s Words.

Firft, I affirm, (faid he) chis Marriage td
be exprefly prohibited in,xviiith of Leyi-
ticus, and then it mult be within the Levi-

tical degrees [1]. i
Secondly,

NOTES.

[ 1] This is diredly contrary to what was obferved
and detetmuned not five years before &y all the
Fudges of England, Sir J. Vaughan himfelf being
#me of them, on Harnfon and Burwell’s cafe, as

M by
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Secondly, if it were not fo prohibited,
yet it is not a marriage without the Levi-
tical degrees, but within them; and there-
fore no prohibition will lye for impeach-
ing it ; for marriages not to be impeach-
ed, mult be without the degrees, and for
shat fome marriages withm. the degress may
be lawful [2].

Thirdly,

NOTES

By his own Repert of it, p. 241, where are thefe
words !

¢ —Within the meaning of Leviticus, and the
“ praftice of the commenwealth of the Jews,
“ a man was prohibited, not to marry bis wife's
& fiflers only during ber hfe ;s aftery be might.”

[2] This affismation [ take to be diretly con-
trary to the forementioned a&t of 32 of K, Henry
VIIL ch. 38. For in that a&t (as hath been here-
in before fhewn) 1t is as plainly enaled and de-
clared, as 1t poflibly can be, That all marriages
that be not probibited by God's law, fball be dzemed,,
gudged, and taken to be lawful, geod, jufly and in-
diffolvable.

And laftly, it enalls, < That no perfon of what
“ cflate, degree, or condition {oever, fhall be gd-
“ mutied 1n any of the fpiritual conrts ——within this,

 yealsppen
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Thirdly, that if this marriage be withs
tut the Levitical degrees, yet it is a tmars
riage prohibited by God’s law, and there-
fore to be impeached; notwithftanding
the ftatute of 32 Henry VIIIL whofe words
are, no martiage, Gnd’s law excepted, fhall
be impeached, without the Levitical de-
grees, Rep. p. 305 [3).

‘When an att of parliament declares 4
marriage to be agzinft God’s law, it muft

NOTES

& pealm—1s any procefs, pleay or allegation, con-
 trary to this aid)’ Therefore, it 1s plain, the
king's temporal courts may prolubit the ec-
clefiatlical courts, when they attempt to impeach
any marriages which are it their judgement
probibited by God’s law,

[3] If this his thiid affertion could have been
fupported by good evidence, 1t would have' been
full to the purpofe.

It would then in verp deed have proved that the
faid marridge naght juflly and reafonably have
been impeached.  But how does be do this ®

Is wnat he fays fufficient evidence of it? Pray
obferve, how he endeavours to fupport this bis
third affertion.

M 2 be
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be admitted, in all courts and proceeding
of this kingdom to be fo [4].

By an a@ 25 H. VIIL c. 22 intituled,
An A& declaring the eftablithment of the
fucceffion of the king’s mof royal majetty
i the imperial crown of this realm [5]:°

Among {undry marriages declared by
that act to be marriages within the de-
grees of marriage prohibited by God’s

law,

NOTES.

[4] This I readily grant; and let me aad,
When an at of parhament declares a marnage
to be 1n very deed not probibited by the law of God,
a8 1 M. Seill 2. c. 1. did a marriage contralted
between the king and bis brother’s widow (which as
to neanets of kindréd is the very fame with that
i they cafe), 1t muft in like manner be admitted
x0t 1o be fo.

[5) Hue you fte he cites the repealed a& of
the 25 Henry VIIL ¢, 22, (declaring that mar-
riage to be prohibited by God’s law) as, evidence 1n
this wafe: but he planly acknowledges 1n the next
paragraph, that this a& is exprefly repealed by
by 28 Hemy V1L, (, 7,

Why then does he cite it ? He himfelf tells us
in his own Report of this cafe, but two pages

furthes
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taw, the marriage of a man with his wife's
fifter is exprefly declared to be prohibited
by God’s law, and that a divorce fhould
be of fuch marriage, 1f any fuch were,

-But this att 15 exprefly repealed by 28
Henry VIIL c. 7. intituled, An A& for the
eftablifhment of the imperial crown of this
realm.

He next proceedsp p. 323, to cite that
part of 28 Henry VIIL. ¢. 7. which declares
what marriages were thereby afferted to be
pmbz!zifbl by God’s law, which 15 the [fame
I bave given you heresn before, p. 122,

nd ther be adds, p. 324. of bis reports,

But this claufe alfo of this a& of
28 H. VIII, asfome conceive, is repealed by
1 and 2 P. and M. c. 8. in thefe words,

And allo all that part of the aff made
in the faid 28 F. VI, wtituled, An A
for the eftablifbment of the fucceffion of the
imperial crown of the reaim, that concerneth

NOTES
further on, that ¢ An A& repealed is of no ef-
¢ fe&, more than if it had been gever made,”

Pr 325-
: M 3 apra-
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a probibition to marry within the degrees ex-
prefled in the faid aft, [ball from benceforth
b2 repraled, made frafirate, void, and of none
efesz (6]

By the aft 1 and 2 P. and M. twq
other laws are likewife repealed [7], which
goncern the queftion before vs; viz. An Act
in 28 H. VIIL c. 16, intituled, An A&
for the releafe of fuah as have obtained
pretended licences and difpenfations from
the fee of Rome. And the act of 32 H.
¥IIL c. 38, which have been often men-
tioned.,

NOTES.

{6] It is not plain This claufe, and all that part
of this all that concern the queflion, is repealed, by
the words which he here cites ?

{7] By that act not only the fwo lazws he here
mentions, which concern the queﬁnon in hand,
but alfo feveral other laws which were made to
take away the power of the pope and popifh
clergy in this land, were repealed, and their power
again reftored, as by the faid aét, relation being
thereunto bhad, may plainly appear. Pray ob-
ferve, what he here fays, It 1s the plain truth,

Put
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But thefe 2wo lgft are revived by the ai? of
1 Elizabeth, c. 1. and 1 force ; but neither
theact of 25 Hen. VIIL nor 28 Hen. VIII.
. 7. are revived in exprefs terms; and
not only fo, but the a&t of 1 Eliz. ¢ 1.
hath this negative claufe, that all otheér
laws and ftatytes, and the branches and
«laufes of any act or ftatute repealed by the
Jaid af2 of repeal pnade in the time of the
faid King Philip and Queen Mary, and
not n this prefent act fpecially mentioned
end rdvived, fball fand, reman, ond be
repealed and woid, in fuch hke manner and
form as they were before the making of this
2 [8).

NOTES.

[8] You fec he here acknowledges that neitber
of tht afts, viz, of 25 Henry VIIL nor that of
28 Henry VIIL c. 4. (now under examination)
are revived in exprefs terms ; let me therefore add,
if not 1n éxprefs terms, then not at all,

If this aét now under confideration is not there~
in fpecially mentioned and revived, it1s fill repaaied
and woid by virtug of the claule of the g Elizabeth,
mhich he here cites.

Mg Whence
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Whence it follows, That this marriage
is not now proved to be againft God’s
law, by ether of thefe repealed ftatutes of
25 Henry VIII. or 28 Henry VIIL <. 7.
unlefs it be made out, that ong of them at
Jeaft remams at thisday jn force [g).  And
as for that,

The att of 28 Hen. VIIIL. c. 16, which
makes void ail difpenfations from the fee
of Rome, and exprefly'revived by 1 Eliz
and all branches, words, and fentences
thereof, hath thefe words, A5 a grate of
tbe king to divers of bis fubjelds, who bed
married by difpenfation, notwithftanding this
att made all difpenfations from Kome

yoid [10], Al

NOTES:.

[9] Here you fee he fpeaks of both thofe aéts
as repealed afts, as 1t is plain they were ; and ge-
nerally fo deemed till this time,  Let us {fee what
he has to offer to the contrary,

[10] The a& of 28 Henry VIII, ¢, 16, which
Sr John Vaughan here mentions is indeed ex-
prefly revived by the 1 Elizabeth, and hath, the
gorts which he here cites ; but that cannot revivg
tht 407 of the 28 Henry VIIL ¢. 7. which relates

2
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All marriages had from the third of
November 26 Hen. VIII. for which no
divorce or feparation is had, and which
marriages be not prohibited by God's
laws, limited and declared in the a&t made
this prefent parliament for eftablifhing the
king’s fucceflion, or utherwife by holy
fcriptures, fhall be good.

By which words I conceive the claufe
of 28 Henry VIII c. 7. repealed in Queen
Mary’s tigne is again revived.

It\may be oefed [11], the claufe of
28 Henry VIIL c. 7. concerning marnages
prohibited by God’s law, continues f1ll re-
pealed, becanfe 1t is not fpecially mentioned
to be revived by the a&t of 1 Eliz. And
therefore no act is in force declaring the
hufband’s marriage with his wife’s fifter
to be prohibited by God’s law.

NOTES.

to the cafe in hand, mo, nor any claufe of it, asy{ 1
bumbly conceive ) will be herein after planly frewin.s:
[u] Pray mind this objetion which he here
mentions, it is a weighty one ; and obfeyve hoy;

he endeavours to anfwer at,
Anfw,
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Anfw. An A8 repealed is of mo effelt,
esere than if it had been newer made,

By the a&t of 28 Hen. VIIL c. 7. all
marriages prohibited by God’s law, limit-
ed and declared by the claufe of that adt,
were unlawful, notwithftanding any difpen-
fation had defore the repeal of that clanfe 121,

By the reviver in 1 Eliz. of 28 Hen.
V1L c. 19. and every, claufe in it, all
marriages prohbiged by God’s law, limit-
ed and declared by 28 Henry VIIL c. 7.
were again unlawful, as before the sepeal,
parwithftanding any difpenfation [13].

There-
NOTES.

{127 The truth of this clanfe I think was never
dened, ‘

By that a&t wll the marriages therein limited
and declared to be prohibited by God’s laws
were cnafted by authority of parbament to be
unlawful, before the repeal of all that part of 11, but
after that repeal it was of no gffel? mere tham if #
bad been never made.

[13] The revived a& of the 28 Henry VIII,
¢, 1b. enalls mo Juch thing, nor any thing hike it,
it anly enadls, that the marriages not declared by
the a& of the 28 Henry VIIL c. 7. 10 be probic

dited
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Thentfore the fatute of 28 Henty VIII,
£. . was revived by the reviver of the ftas
tute of 28 Henry VIIL c, 16, in the 1 Eliz,
and made as effeCtual as before it was re-

ed, and fo it continues.

If it bad been enafled by parliament after
the repeal of the claufe in 28 Hen. VIIL-
t. 7+ That all marriages probibited by God's
law, limited and declared by 28 Hen, VIII.
. 7. foould be unlawfyl, notwithftanding

NOTES.

bited by Goa’s law, fhould be good. But it enafted
pothing conccmmg the marnages that were
therein mentioned, but left them in the fame
flate they were in before that revival, ¥iz. on the
foot of the ftatutes herein before mentioned, and
fet forth,

How can the revival of one a&k revive” another
shat enafls nothing concerning it? The negative
claufe in the fuft of Elizabeth before cited by Six
John Vaughan himfelf [which fec st p. 167, here-
¢f ] was added in that ftatute, on purpofe to pre-
vent any fuch conftruction, Therefore 1 think
jt is plain, that no fuch confequence can follow
{rom the premifes by him here advanced.

any
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any difpenfation, that enacting had re-
vived the claufe in 28 Hen. VIIL. c. 7. [14])
Therefore the fame thing being enaét-
ed by the revival of 28 Hen. VIIL c. 16.
muft have the fame effet of reviving that

claufe in 28 Hen. VIIL c. 7. [15]
I will put it for more clearnefs, by way
of a cafe[16]; a man before the third of
Novem-

NOTES.

[14] If it had been fo ¢nacted after that, epeal,
it would, no doubt, have been egusvalent to fuch a
yevival: but in very deed, no fuch thing was ene
aéted by that revival, thereforc it could have na,
Juch effecl.

[15] Pray obferve how he goes on, endeavour-
ing to anfwer the objeéion, in order further to
clear up the point.

[16] 1 have nothing to objett againft what he
afferts in this paragraph: but defire my reader
to take notice, that be bere afferts that the mar-
riage of the wife's fifier's daughter, though prohibited
by the canons of the church, is ot @ marriage pro-
bibited by God’s Jaw; but was by the cxprefs
words of that revived aft a marriage 0 continge
goed, as not excepted out of the grace intended
by that a&.. Now all marriages probibited by

Holy
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November 26 Hen. VIII. by difpenfation
from Rome, had married bis wife's fiffer's
daughter, which matriage was prohibited
by the canons of the church, and no divorce

NOTES,

Holy Scripture, as well as all marriages menti-
oned to be prohibited by God’s law, by the a&ts
of 28 Henry VIIL c. 7. were excepted out of
the grace intended by that a&. It muft there-
fore be Sir John Vaughan's judgement, that zhat
marriage was not prohibited by Holy Scripture, And
yet m‘?my perfons have been profecuted 1n eccle-
fiaftical courts for marriage in thar degree ; and
moft deplorable have been the mifchiefs that
formetimes have enfued thereon : marriages which
might have proved very happy, have been difolved,
and families uiterly ruined, on that account.
Some have apphied to the king’s temporal covrts
for rediefs in the cale: and though we have per-
haps twe or three inftances of perfons that have
been relieved; yet generally the Doors of the
Cinil Law have overborne them: notwithftand-
ing the alt of the 32 Henry VIIL. c. 38. enafls,
that all marriages not probibited by God's law fhall
be lawful, and that no perfons what{oever fhail be
edmutted to any fpiritual court within the realm to
any procefs, &, contrary to that adt,

had
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had been attempted in the cafe, unti] af.
ter 1 Eliz, and the reviver of the ftature
of 28 Hen. VIIL ¢, 16. which made void
all difpenfations from Rome,

It is plain, That this marriage being not
probibited by God’s law, limited and de-
clared in the act 28 Hen. VIIL ¢. 4. was
by the exprefs words of the revived a&t
of 28 Hen. VIII. c. 16, a marriage to con-
tinue good without f¢paration, notwith-
ftanding all difpenfations from Rome were
nulled 3 becaufe it was #o marriage cxcepi-
ed out of the grace intended and given
by that at to the King's fubjeéts, married
by difpenfations before November 3, 26
Hen, VIII. and not then feparated.

But if a marriage before the third of
November 26 Hen. VIIL had been by dif-
penfution between the brother and fifter,
or as this cafe is between the hufband and
his wife’s fifter, and gpo feparation at-
tempted, until after 1 Eliz. and the re-
viver of the aft of 28 Hen. VIIL <. 16.
thefe marriages were not to continue good,
and without feparation by 28 Hen. VIII,
¢. 16. becaufe they were marriages par-

7 ticularly
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ticularly excepted out of the grace gramt-
ed by that act, as being prohibited by
God’s law, limited and declared in the
act of 28 Hen. VIH. c. 7. which proves
28 Hen. VIIL c. 7. to be in force by the
reviver of 28 Hen. VIIL c. 16. and con-
fequently the marriage in queftion to be
clearly apainft God’s law, which is the
thing to be proved [17].

NOTES.

[+7] It is true, if a mariage had fo been be-
tween a man and his wife’s fifter, it was not to
continue good and without feparation By force
and virtue of the alt of the 28 Henry VIl c. 16.
becaufe 1t was not comprehended within thae alt
any more than 1t was 1n any other at wherein
it is not mentioned. But as, on onc hand, it was
not to continue good by force of that al?, on ihe
otber band, 1t Was not to be made void, nor-the par-
tre5 feparated by fo1ce theresf; for no fuch thing ia
enated therein.

But if s plain to me, It was to continue grod,
and without feparation, by force of the aft of
28 Henry VIIL c. 38. becaufe iz is a marriage
ot probibited by God's law ; as 1conceive 1 have
herein before fully and clearly proved : and there-
unto let me add the spinion of ol the judges of

England,
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NOTES.

England, as delivered by the mouth of the fame
Sir John Vaughan, but a few years before, om
Harrifon and Burwell’s cafe ; as by his own Re-~
poit of 1t, page 241, wherc are thefe words:
« Within the meaning of Leviticus, and the
¢ prattice of the commonwealth of the Jews, a
¢ man was prohibited not to marry his wifes
¢ fifker, only during ber life, after he might. So
“ the text 15, Thou fhait not take a wife with heor
“ fifler during ber life to vex her, &c.”

Therefore all that Sir John Vaughan has faid
on this point, does not prove the a& of 28 Henry
VIIL c. 7. to be in force by the reviver of
28 Henry VIIL c 16, nor that the marriage
then in queftion was contrary ts God’s law: nol
nor any thing at all concerning that marriage,
Confequently the abje?ion by him ftarted s prot
anfwered.

For let it be remembered, The opjection was,
« the claufe of 28 Henry VIIL, c. 4. concerning
< marriages prohibited by God’s law, continyes
« full repealed, becaufe it is not fpecially mentioned
“fo be revived by the'alt of 1 Elizabeth. And
« therefore no act is in force declaring the huf-
# band’s marriage with the wife’s ifter to be pro-
¢ hibited by God's law,”?

“F'he whole paragraph of the reviving a& of the

3 Eliz, to which this objeftion refers, is as fol—
loweth 5
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NOTES

loweth : Par. 13, “— Enaéed, by the authority
« aforefaid, That all other laws and flatures, and
¢ the branches and claufes of any aét or ftatote
“ repealed and made void by the faid a& of re-
¢ peal made in the time of the faid late King
“ Philip and Queen Mary, and not i this pre-
“fent alt fpecially mentioned and revived, fhall
< ftand, reman, and ke 1¢pealed and void, in like
“ manner and form as they were before the making
“ of this af?; any thing herein contained to the
¢ contrary notwithftanding.”

The plain queftion on the foot of the ob-
jection is, whether that part of the a& of 28 Henry
VIIL c. 7. which concerns the prolubitions to
marry within the degrees thereby prohibited, is
therein [pecially mentioned and revived, or not?
if it is not therein mentioned, 1t 15 plain 1t is not
thereby revived, Andthat it is nottherein men-
tioned, viz. in the a& 1 Elizabeth, may be Teen
by any one that will pleafe to read thataé with
dttention : and isplainly enough acknowledged by
Sir John Vaughan himfelf in the words before
recited, viz,—Neither the aé? of 25 Henry VIIT,
nor 28 Henry VIIL: c. 7. are revived in expref
terms, &c, It therefore clearly followeth that

the faid at is {o far_from being revived by the 1ft of
N Elizabeth,
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In the ftatute 28 Hen. VIIL ¢, 7. thete
are two claufes (18] concerning marriages,
the firft declaring ecertain marriages there
recited to be within the degrees prohi-

NOTES

Elizabeth, that on the contrary the repeal thereof
35 thevely confiy med.

T cannot thunk Sir John Vaughan was well fa-
tisfied with Ius own arguing for this revivery
for he laid no manner of firefs on it, but took
another method quite contrary to the former, to
endeavour to fiew that that part of the ftatute
which related to the point then in difpute was in
force ; for itherto, you fee, he fuppofed 1t had
been repealed, and attempted to prove it was again
revived. but next, he endeavours to thew it was
never repealed.  Let us examine what he fays in
fupport of that.

[18] There are at leaft three ¢lanfes concern-
ing marnages in that aft,

N. B. He faith this firft claufe concerneth
the prefent quettion, which was, Whether the
marriage then in difpute, was prohibited by Ged’s
law, or not: 1t is plain it muft therefore be in-

cluded in the general words of repeai as well as
the following ones.

bited
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bited by God’s law, which claufe concerns
the prefent queftion, and 1s before cited.

The fecond claafe, in thefe words, be
it therefore enalted, that no perfon or per-
fons, fubjedts or refiants of this realm, or
in any your domumons, of what eflate,
degree or degrees foever they be, fhall
from henceforth marry within the degrees
afore rehearfed, what pretence foever fhall
be made to the contrary thereof,

Then it proceeds,

That if there were any divorce or fe-
paration made of any fuch marriages, by
the archbithops or minifters of the church
of England, fuch feparation fhould remain
good, and not be revokeable by any au-
thority ; and the children procreated upder
fuch wunlawful marriage fhould be . ille-
gitimate.

Ang if any fuch marriages were in any
the king’s dominions without feparation,.
that there fhould be a feparation trom the
bonds. of fuch unlawful marriage.

Now we muft obferve the a&t of t and’
3 Phil. and Mary, c. 8. doth not repeal
thiv 2@ entirely of 28 Hen. VIIL c. 7.

N bus-
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but repeals only one claufe of it{19]; the
words of which claufe of repeal, are before
tited,

NOTES

[19] It is true, indeed, the aét of 1 and 2 Phil-
lip and Mary did not repeal it entirely; for it did
not repeal that part of 1t that related to the fet-
tlement of the crown, viz, on the king and the
heirs of his body by Queen Jane, &c, But it
clearly and planly repealed all that past of it
which concerned the probibition of marriages with-
in the degrees therein mentioned, and not one clauﬁ
of it only as is here afferted; for there is no
mention of one claufe only, but of all that part,
&F¢. viz. all the claufes that concerned that point.

Sir John Vaughan's reafoning here is wonder-
ful! 1 will fet before the reader the late Bithop
Gibfon’s obfesvations on it in his Codex,—
“ Agamﬁ thrs diftin&ion 1t may be obferved,
¢¢ that the enumeration of degrees not dxfpenfa.-
“ ble. by the pope, which was begun and car-
“ried on 25 and 28 Hem'y VIIL was in order
“ to difanulthe king’s marriage with this qpeen’s
% mother, and in effeét to baftardife the queen;
* whofe parliament therefore cannot well bc
“ prefumed to have fpared thefe two clzu{es (9
% and 10) when they repealed the 15th; fpe-
“ ciglly fince the words of the repeal are amch’

< more
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eited, and manifeft this fecond claufe of

NOTES.

% more naturally interpreted of the whole : and it
“is certain, that the church of Rome thought,
“ at leafl one of the cafes fpecified in thefe two
“alts as expiefly agamnft the law of God (viz.
# the marrying of the Lrother’s wife) to be a
¢ difputable cafe.” Gibfon’s Codex, vol, I,
P- 490.

There were (as before obferved) three claufes
the firft particularizes the degrees; the fecond
dire&s how they fhould be expounded.

The third enafts, that none fhould marry
within the degiees therein {pecified : and if any
had fo married, and afterward been feparated,
fuch feparation fhould be good; and if not fe-
parated, they thould be feparated, &c. without
any appeal fo the court of Rome in the cafe.

The three claufes are all dependant on e ano-
ther, and therefore (as I humbly conceiwe) o)
planly repealed by the words before cited.

Is it poffible then, that Sir John could perfuade
himfelf that bis reafoning in fupport of this fla-
tute was ﬁtﬁcimt # from his not infifting on it
in the refult, it does not feem very probable;
for from hence he pafles to the canon law, and
gn that he chiefly refts the point. Let us fol-
low him there alfo.

N 3 the
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the aét of 28 Hen, VIII. and not the firft,
to be the claufe intended to be repealed,

For there was na reafon to repeal ‘the
claufe declaratory of marviages prohibit-
ed by God’s law, which the church of
Rome always acknowledged; nor do the
words of repeal import any thing con-
cerning marriages within degrees prohibit-
ed by God’s law.

Rut (as the time then was) there was
rea! n to repeal a claule, enacting all fe-
parations of fuch marriages with which
the pope had dipcnied, fhould remain
good agamnft his avthority; and rhat fuch
marriages with which he had difpenfe@,
not yet feparated, thould be feparated.

And the words of the claufe of repeal
manifeft the fecond claufe to be intended,
viz..all that part of the aft made in the
faid 28th year of King Henry VIII. which
concerneth a prohibition to marry within
the degrees expreffed in the faid adt, fhall
be repealed, &c.

As it is true, that if a marriage be de-
clared by a& of parliament to be againtt
God’s law, we muft admit it to be fo?

for
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ment) it is fo declared.

By the fame reafon, if, by a lawful
canon, a marriage be declared to be againft
God’s law, we muft admit it to be fos
for a lawful canon 15 the law of the king-
dom, as well as an at of parliament [20].

And whatfoever is the law of the king-
dom, 1s as much the law as any thing
eMe that is {o; for what is law doth not
Jufcipere magis aut minus[21].

NOTES.

[20] Ason one hand a maimage muft be ad-
mitted 1n owr comts of judicature to be contrary
to God’s law, it by an aét of paihament, (1
ferce and wnrepealed) 1t 1, declared to be fo:
fo, on the other hand, it muft be thac admt-
ted, that a marriage 15 not contrary to° God's law,
when it is declaied by an at of paihament zot
to be fo; as it was between the hing and his
brother’s widow, by adt 1 M, Sefl, 2. ¢, 1.

[21] Is then a canon made by the clergy in
convocation, though confirmed by the king, of
equal authority with an afl of parliament # hath
the clergy in convocation, by their own and the
king’s authority only, without the lords and
€OMUNONS, 4 vightful power to make laws Lo bind

N 4 all
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NOTES.

all his majefly’s fubjelts, #he kity as well os
clergy # 1s this affertion agreeable to the econffi-
sution of Great. Britain, and confiftent with the
nghts and hiberties of the people >

“1 hold [faid Judge Tyrrel] the king and
¢ convocation, without the parhament, cannot
*Smake any canons which foall bind ihe latyy
“ though they may the clergy.” *

What power the clergy had to make canons
was then (viz. 22 Ch, 1. Eafter Term, in C. B.
en Grove and Elliot’s cafe []) difputed by the
court, and 1t was on the refult agreed on all fides.
that  ne canons could be made to alter the law
« without parliament,”

[4] Ventris, p. 41 t0 44.

The fame (viz. That no canon made by
the clergy, though confirmed by the king
binds the laity, and particularly that the
canons of 1630 do not,) is proved in Fura
Ecclefiaflica, vol. i, from p. 162 to 165,

—¢¢ The reafon given wherefore the laity
* were not bound, was that fundameniaf
“‘maxim of our government; that wheni
& bound all, muft be affented to by all; and as
“ to the canons, they were not made with

“ the
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# the affent of the laity; for that the laity
¢ are not reprefented in convocation,
¢¢ cannot be bound by their a&ts, without
“ an a® of parliament. 1 Peer Will. f. 29
%0 33, Moor 755.” And the Grounds
and Rudiments of Law and Equity, pub-
lithed in the year 1749, proves the fame by
many great authorities, p. 184 and 185.
And that even with refpect to the clergy,
the canons are bux of flender force 12 com-
partfon of an aél of parhament [5].

If any are bound by the canons (with-
out doubt) it is the clergy : yet, is it not
evident from their anfwers to the diffenters
on this head, as well as from their general
ractice, that even they do not think them-
felves bound eithcr in law or confeience to
obferve them ?

Clear and plain inftances might be given
of many of the canons that are very little re-

(6] Sre more with relation to this in a karscd Trea-
tefey wntitdlled, dn Examination of the Scheme of Church
Puwer lasd down in the CopEx Juris, &c, Printed
tor J. Robeiss, near the Oxford Arms in Warwick-lane,
2 1735, p- 148, 149, 160, and 152, fad to be

n by a learned Gentleman, fiow 1  high and:
honourable ftauion in the law,
garded
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garded even by the generality of the clergy,
Asthelft, the XXIXth, LVth, LXVIth, &c.
But for brevity’s fake I will here tranfcribe
only part of the LIXth, which enjoins “ every
s¢ parfon, vicar, or curate, upon every Sunday
“ gnd holsday before Yvening Prayer, for
¢ balf an bour or more, 10 examine and in-
¢« ftrut the youth, and ignorant perfons of
¢ his parifh in the Ten Commandments,
¢ the articles of the Relief, and ‘n the
< Lord’s Prayer; and diligently hear, in-
¢ ftruct, and teach them the Catechifm
¢ fet forth in the Book of Common-praver,
« &c.” I cannot find that any of them
do this ; there are very few, if any of thcm,’
that catechife youth ore balf of the Sunday.’
and holidays in the year: and of thofe that
do catechife fometimes, fcarce amy [pend
balf am bowr in it, An undeniable evi-
dence that the canon is not regarded by
them.

Nar does it appear to me, that the eccle-
fialtical courts pay any regard to the canons,
any further than it fuits their intereft; no
not even the prerogative court of Canter-
bury. ‘

For
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For canon CI. enjoins, that ¢ no Ji-
#¢ cence fhall be granted for {olemnization
# of matrimony betwixt any parties, with-
¢ put thrice open publication of banns——
$¢ but-wunto fuch perfons only as be of
¢ good ftate and quality, and that upon
& good caution and fecurity taken.”

And as to the fecunty, fome of the con-
ditions by the CIld canon are to be, ¢ That
¢ they have obtgined thereunto the exprefs
¢ confent of their parents (if they be living)
¢ gr otherwife of their guardians or gover-
¢ nors,” And ¢ that they fhall celebrate
¢ the faid matrimony publicly in the parith
¢ church or chapel where one of them
¢ dwelleth, and in no other place, and
# that between the hours of eight and
¢ twelve in the forenoon.”

And by the CI1Id canon, ¢ For the avoid-
¢ ing of fraud and collufion in obtaining
¢ fuch licences and difpenfations:” It is
further, appointed, ¢ That before any li-
« cence for the celebration of matrimony,
¢ without publication of banns be granted,
s it fhall appear to the judge, by the oaths
¢ of two fufficient witnefles, one, of themn’

3 [13 to
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« to be known either to the judge himfelf,
« or to fome other perfon of good reputa-
¢ tion then prefent, and known lkewife
¢ to the faid judge, that the exprefs con-
¢ fent of the parents or parent, if one of
¢« them be dead, or guardians or guardian
¢ of the parties, is thereunto had and ob-
¥ tained.”

I.cannot find that thefe three canons were
obferved (before the making of the late
marriage act) by any ecclefiaftical court in
England.

1 never knew nor heard, that any of them
enquired into the fate and quality of the
perfons that applied for licences; or that
they ever denied a licence to any, on ac*
count of their poverty, provided any one
would pay them for the licence, I have
known licences granted (contrary to the
Cift canon) for celebration of matrimony
betwixt paupers relieved by their refpeétive
parifhes. .

And in difregard to the CIId canon, they
frequently grant licences to marry in parith
churches and chapels, where neither of the
partics gver dwelt; and fometimes for mar-

riages
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riages in private boufes, and that t00 even iy
the wight.

And in contempt of the CIIId canon,
they grant licences, without firlt requiring
WO fuch witnelfes as the canon direfis, to
teftify on their oaths, that the confent of
parents, &c. had been thereunto had and
obtained; though this is in itfelf very fit
and reafonable : and the mifchiefs and incon-
wvenieneies that have arifen on account of
their difregard to thefe canons, have been
fo great, thag our legiflators have thought
fit 1o pafs an a& of parlianfent to prevens
this evil(c].

If then the clergy, and ecclefiaftical courts,
which the canons more properly concern,
do not obferve them: is it not highly ab-
furd, and unreafonable, to expeé that his
Majefly’s temporal courts fhould pay any
regard to them ?

{] It ipay be fit to obferve here, that nothing herein
contained can reafonably be deemed contrary to any
part of the late MARRIAGE AcT: for the marriages
enadted and declared by that act to be ! and vu;d, are
no other than fuch as are contrattéd contrary to law,
and are therefore in very deed in the eye *of the law

O Marriages,
But
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But if the canons did oblige the laity
(as I bave fhewn they do not), yet the table
is of no authority 5 the canon does not affirm
that all the marriages forbidden in the table
are contrary to God's law.

It only fays, *“ no perfons fhall marry
¢ within the degrées probibited by God's
¢ Jaw, and exprefled in a table, &c.” So
that no marriage is prohibited by this
canon, unle(s it is really and indeed com-
trary to God's law, as well as afferied fo
to be in rhe table, But as neither camon
nor fable are of any authority to bind tht
laity, it is needlefs to infift any longer upon
it. Let me only add, that if the canon
had affirmed that all the marriagés men-
tioned to be forbidden in the table, were
forbidden by God's law, it would bave
been abfolutely on- all confiderations am un-
lawfal camon; it being not only contrary
to real fa&, as has been herein before
fully thown, but alfo dire2ly contrary 20 an
altof parliament. For the a& of 1 Queen
Maxy, herein before inferted, exprefly af-
firmed and enafted, that the mnrring
thercin mentioned betwixt the king and

his
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his brother’s widow, fhould be ¢ deemed
““and adjudged to be and ftand with
“ God’s law, and his moft holy word,—
“and of good effe€t and vahidity to all
% intents and purpofes.” And yet a mar-
riage in that degree, and in 2 degree more
remote than that, was afterwards forbid-
dep by the table, in diref? comtradiétion to
the [au alk of parigpment.

Thus have I gone through what Sir
John Vaughan mentioned, as alledgad
againft the legality of that marriage, on
which the judgement of that honourable
Court was then founded, according to his
‘own report of it; and have fhewn (as I
humbly conceive) that, that judgement wds
grounded on feveral miftaken fuppofitions,
and therefore ought not to be made ufe
of any more as a precedent in this cafe.

Since the determination of this cafe,
viz. of Hill and Good, many marriages
.have been contratted within «the degrees
prohibited by the table; and fome of the
perfons that contralled them, have been
profecuted for fuch their marriages in‘ec-
clefiaftical courts, and have applied to the

courts
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courts of law for prohibitions, as may be
feen in the books of reperts, but generally
with very lictle effect,  Fot the courts of
law were then, I imagine, (with humble
fubmiffion I mention it) too much in-
fluenced by a ftale obje&tion of the Civi-
lians, mamely, that the determination of
the lawfulnefs or unlawfulnefs of fuch
marriages is @ matter of ecclefiaflical cog-
nimance ; for -divines better know how to
expound the law of marriage than the com-
mon lawyers, who (as hath been afferted)
do not underftand the language in which
it was written.

This objestion was ﬁrenuouﬂy urged;n
and fully anfwered, on Harrifon and Bur-
well’s cafe [d); yet becaufe on the fremgtb
thereof probibitions have been densed by our
courts'of law, it may be fit here to give it
a more particular confideration.

On thte foot of this objection two quef-
tions may arife.

1ft, Of the rightful power of his ma-
Jefty’s temporal courts to the cognizance
of marriages betwixt near Kindred,

{4} Vaughan's Rep. 207, 308, Ventris 21.

ad, Of
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2d, Of the fitnefs and expediency of theie
exéreifing of that power.

' As to the firft, The rightful power of his’
majefty’s temporal courts in this cafe, "
think I may fafcly venture to alers (have:
ing, as I humbly prefume, not only the:
cleareft reafon on my fide, but alfo the
opinion of the whole bench of judges, when
met together by the king’s cominand fe],
on purpofe to confider the cafe) thar hs.
majefty’s temporal courts, by virtue of the
laft claufe of the ftatute of g2 Hen. VIIL.
ch.:g8. herein before inferted, p. 143, have
the  whole and fole cogmzance in this cafe,.
" as all-cognizance thereof is taken awny
fromy the ecclefinftical courts by that clanfe:
And as it was a fettled point lnng before:
that time, that all affs of parliament aré
parcel of the law of England, and do belomg
to the judges of the common law, and Jhal
be expounded by them, and not by the 'Civi-
lians and Canomslis. even thoush they ipncets’

(] King Charles the Sccond, Sge Ventris ‘10
and 21,

Q the
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the clergy, and ecclefiaftical jurifdistion [ f 1.
‘Fhis then being fufficiently clear, we pro-
ceed to the next queftion, where all the
difficulty (if there 15 any in the cafe) lieth.

od, The fitnefs and expediency of their ex-
ercifing that power. ‘

And as to this, If 2 marriage is contralt-
ed betwixt perfons, who (after a careful
examipation of the laws of God and man)
think in their confaience they may lawfully
marry, and have the approbanon of therr
pareats and friends alfo for it; and they
are profecuted for {uch their marriage in an
ecclefiaftical court, 1o whom fhall they go
for redrefs ! where fhall they fly for pro-
tection, but to the lew [g], whicli was made
and ordained for the protection of the in-
nocent? If then they apply to a court of

[f] Coke's Rep. B.aisi. p. 4.
] * It 3s mott proper for the king to hinder the
“ vwolation @t his laws, by impeaching of marriages,
“which the law will not have impeached by incroach-
* ing junfdiction, as ro hinder them from impeaching
* or drawing into quettion contracts for lands, or other
# things whereof they have not cognizence.” Vaug-
" 20Q.
law,
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law, that hath a rightful power to re-
lieve them, will any reafonable man af-
{err, that it is not fit that court fhould hear
and confider their cafe, and give them fuch
redre(s as they find to be jult ande reafon-
able?

But here again the gaeffion occurs— How
can they judge in the cafe? They do not un-
derftand the langyage in which 1he law
is awritten, and tbercfore cannot underftand
the law; and confequently are uncapable of
making a right judgement wiuth relation fto
1.

This affertion is not only contrary to rea-
‘fon, but is alfo direétly contrary 1o the
do@rine of the church of England, as efta-
blithed by the law, viz. by the aét for uni-
formity, &c.

For fhe afferts in her Homilies, That ¢¢ in
¢ Holy Scripture 15 fully containgd what
¢ we ought to do, and what to *efchew.
¢ And, slthough many things ip the Scrip-
¢ ture be fpoken mn obfcure myﬂeries, yet
« there is nothing fpoken under dark myfte-
4 rigs in one place, but the felf. famc thing

O 2 ““in
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¢ in other places is fpoken more familiarly
*¢ and plainly, to the capacities both of the
“ learncd and uNLEARNED [5].”

And this is agreeable to the opinions of
her bet divines ever fince, even home to
this prelent time, as might be eafily and
clearly (hewn, by great numbers of citations
from their works : but, for brevity’s fake,
1 fhall add one only from the learned Dr.
Johin Conybeare, noweLord Bithop of
Bniftol.

“ The moral rules” [ fouzh be] * are
[v12. 15 Sersptu. ¢ +¢ plain and clear in every
* refpeét, delivered with the utmoft fim-
¢« pheny, and enforced by the ftrongeft
“ mouves ; fo that he who errs m 1hefe,
“unft be enturely without excufe. Matters
“ of pofinve inftitution are plain and clear,
t as ta the meaning of the precept, though

« poffibly in fome other refpects involved
% 10 darknefs ¢1].”

[+ Fift Homnily, Dart 1ft'and ad.

[:] Sermon on Seripture Difficulties, preached at
Exon, Aug, 31, 1733, p. 13,
The



( 197 )

The fame (+f I miftake not) is alfo ge-
nerally held by thofe that diflent from the
church. ¢ God hath condefcended to
¢ favour us with his wntten worp, in
¢ which is contained aLL that we wneed
¢ to know, deleve, and do, in order to our
“ falvation. And whatfoever is wneceflary
¢« hereunto, he hath delivered there with
“ fo much éntellmible plarnnefs, that it will
“ be a man’s own fault 1f be perceive 1t not.
<« This word he hath given and appointed
“ to be the common rule of every man's
¢ faith and praétice [£].”

And the learned Bithop of Briftol, be-
fore cited, rightly obferves, that ¢ a law,
¢ as far as it is unatelligible, ceafes 1o be 4
“ Jaw [1)7

“ To give alaw; to promulge; or to
4¢ afford means of knowing it, do fignify
“ one and the fame thing. What we are
4 capable of difcovering to be fit and rea-

[£] Doltrine of the Tiinity ftated and defended, by
fome Lonaon minifters, p. 126.
[7] BithopConybeare’s Defence of Revealed Religion,

P #e
O3 < fonablg;
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« fonable; and confequently to be the wi
s of God, i to us @ law.” Again (fays
he) ¢ I maintain, that no man is, or can
“ be obliged to rules he is abfolutely une
¢ capable of knowing [m]”

Thus You {ee what the Proteftant doc-
trine is, viz. ‘T hat whatfoever is meczffary to
be known and prafifed or avoided,, is plain
and clear in Holy Scripture to aLL, viz to
the unlearned, as we'l as to she learned ; and
confequently that which 25 not fo, is not ne:
ceffary.

If this is true, certamly it is altogether
abfard and wunreafonable 1o affert, that the
laity are obhged to obferve (or that they
deferve to be pumfhed for the breach of )
any laws, which men of fuch fuperior parts
and Jearming, as the honourable Judges of
our law are, cannot underftand and explain.

Cbyefi. The Judges have not time to ftudy
the Scnptares, in otder to judge in fuch
cafes. The {tudy of the law is a hard
ftudy, and the apphcation of it to parti-

[#] Bifhop Conybere’s Defence of Revealel Re-
ligon, p. 101, Seealfo Vaughans Rep. p. 208.
cular
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ylar cafes, in order to pafs judgement ity
he numerous caufes that come before
them, is very laborious, and employs all
the time they have to fpare.

Anfw. I humbly conceive, it isenot ne-
ceflary for them to beftow ong hour the
more in ftudying the Scriptures on that
account,

When a cafe o9 a doubtful marriage is
before them, may they not proceed, as (I
take it) they ufually do, in other cafes,
viz. to hear what is alledged on each fide
for and again(t the lawfulnefs thereof ? And
as the ftatute of 32 Hen, VIIL ¢, 38.
plainly ena&s and declares aLL marriages
to be lewful that are not probibited by
God's law : whoever excephs againlt any
marriage as an unlawful one, owght to
produce the law of God which prohibits
it, and make it appear plain to the fudges,
that the*marriage in queftion is forbidden
by that law, and that the law *is ndw obl-
gatory on us. If all thefe things cannot
be made clear, I humbly congeive there can

be
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be no difficulty in determining what is fit
to be done in the cafe.

It is a maxim in law, That fuch interpre-
tation ought 1o be had of all laws, as that
zbe innoeent be mot injured. It is generally
deemed Zester and morg fit, that feveral guilty
perfons efcape punifhment, than that one in-
nocent perfon fhould fuffer.

When therefore a cafes of marriage ap-
pears doubtful, ought it not to be confi-
dered on which fide the greateft danger kes,
if a muftake fhould be made concerning
i?

If a Levitical law is urged and pretend-
ed to be a prohibition of the marriage in
queftion, concerning which the learned
greatly differ; while fome infift that it is a
prohibigon of marriage, others as abfo-
lutely deny it.  Again, while fome of thofe
who takg it to be a prohibition of mar-
riage betwixt the perfons therein men-
tioned, afferty that it is a moral law now
obligatory on Chiiftians ; others, not in
the leaft inferror to the former, either
for paris or karming, who take it as 3

probi-
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prohibition of marriage, infift that it is
only a pofitive precept given to the Jews,
and not obligatory on us. When the
learned thus differ in opinion, and on that
account the marriage in difputg appears
doubtful ; if the parties fo ma.rried thould
be permitted to live together unmolefted,
whar evil can thence enfue ! No one’s pro-
perty would be invaded, no perfons injured ;
at the worft, only a Levitical law perbaps
might be broken.

" But if this doubtful marriage fhowld
prove to be a lawful one, and yer (being
by miftake deemed unlawful)} fhould be
permitted to be diffolved by ecclefiaprcal
fentence; in that cafe, a lawful marriage
would be broken, children lawfully begot-
ten baftardized, and a family which might
have been otherwife ufeful to fociety per-
baps usterly ruined,

When the cafe is fuch, can there be
any room to hefitate on which fide to de-
termine ?

All the other cafes mentioned in the
baoks of reports of prohi’biciong applied’

for
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for to the courts of common law (con.
cerning marriages between near kindred
only) and denied, or granted, and after-
wards confultations granted ; they are re-
ported fo, fhort, that but little or nothing
more can be learned from them but this;
that the probibitions were densed, or where,
they were granted and afterward confulta-
tons granted, 1t was akwgys upon [uppofi-
teon that the marriages they concerned, were
contrary to the law of God : or that it was
a matter of ecclefiaftical cognizance, ard did
not belong to them to judge whetter it
was, or was not fo. But 1 hope 1 have
herein fully and clearly proved both thefe
to be miftaken fuppofitions. Therefore it
would be mif-fpending my own and my rea-
ders tume_to enter into any further exa-
mation of thofe cafes.

I thall therefore conclude with the words
of Sir John Vaughan, on Bole and Hor-
ton’s cafe, 383.— If a court give judge-
‘¢ ment judicially, another court is not
“ bound to give the hike judgement, un-
¢ Jefs it ghwk that judgement firflt given

¢ was
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® was according to law. For any court
“ may err; elfe errors in judgement,would
¢ not be admitred, nor a reverfal of them.

< Therefore, if a judge conceive a judge-
““ ment given in another court to be er«
‘¢ roneous, he, being fworn to jedge ac-
¢ cording to law, that is, in ys own con-
¢ fcience, ought not to give the like judge-
“ ment; for that were to wrong every
““man having a,like “caufe, becaufe an-
“ other was wronged before.”

F I N I S,
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