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married with his father's ~probation could 
'be no longer fOld as a flave ~ By anO\Iw law 
of 'he (,tnt king, which ha. ,been prtferved. 

and affords a curious fpecimen of (he ~ 
cie.nt "alin Janguage" a concubine was for ... 
biddm to marry, unJefs in an habit 9f re .. 
pentance with ber hair dilheveUed file of­

fer~ a propitiatory fa.:rifiCC' of ~ female Jamb 
to ,/1100. The goddefs of cbane and wedded 
love '. after the ahropt\on of the IDa-. ' 

Jllrcliy th. fame objech were attended to by 
the fenate and people.. Early proofs are to 
be found of the privileges granted to thoCc 

who had children '. It was a par't of the 

, Plut. !\um~. p. I$S. E.d. Drr· 

• I'dlc". a("m Junolli5 ne u gito, fei tagit, ·JuMnei 

cn:ndm, dimiJfei. I(Dom fl'mina m cltdilo. f'cflw. voce 
rc!l~x. In after timts.. this WOld acquired a peculiar ficniM 
iic.J:tion. It ",II then cquivu!cnt ~o Amic,J:. &.. ...... If. 
Dc Verb. Sig. 

I L i\' . 1. ~. c. 9' 
The I. ... made in bQoolr of the c"r~ij . Ind which 

r~h[iflcd ~ the lime of DiGny(j\ll ~aIiCllrnall'enm; thilt 

the)' "ho had three children ill iI. birth Ihould bC ppinllil'lecl 
011 tbe expmJ"' or che public, may be 'referred likcwi(e to 

,bis bead. £ct. HYdr. p .• 54. 
c,"foria! 
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c.nforia! ofli« to prevent celibacy, by a dif­
tribution of rew3.rds and punilhments •• and 

the fine which wat impofed, under .the name 
'llQf Ac,; U xorium, fcrved at once to enforce 

the b.ws arfd to cnr;ch thetreafnry II, ~hen 

Qilintus Metdlu. filled that high ftation ", 

he propofl.-d a hw that cvrry man fhou!d l:e 
comp:llcd to marry. The event of this 3t-.-
: .... mpt hali nut been h3ndcd down to us, .... b .; t 

a part' of Ill(: oration which he ,dclh·crcd . 

upon tlu.! ot(:aflOn is Rill extan1: amongft 
the \-':llu:thlc fragments of antiquity, and 

was repeated by Auguflus upon a ftmilar 
()(c;divll ¥. 

Notwit~l Jbndillg: I lid!: l'r; IlJations, an 

avtrfion froll1l nl :lrri;!gc \\.":lS an inherent and 

uncoriquCfable defeCt in the manners and 
ideas of the Romans. It is .fcribed to the 

gcntnl proillig(lcy of the men, thc' .. pride,. 

extravagance,. and wantonnefs of the ma-

Cel1-he. dTe l)f~ ibenlo. Ci~. de u,. "A. Gel. lib. 4. . , 
c. to. Plul. CHl'ltH . 'p. 186. .. A. U. C. 61'L 

" 

". Pril. !.iv. I. 59. A. Cel!. lib. 1. e. 6.. ,' 

trOllS. 
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tron., and the uncommon attentions and 
'hon<?urs which wc:r,e paid to thofc who were 
rich and .childlcr.. Thee" might be the im­
mediate cal1fes, an.d·they exifted as early aj. 

the ~edIl1.d Punic w:Jir ,; but we may perceive 
that the real foundation was 13id much 
deeper, in the law., themfeh·es. The ma­
trimonial yoke, in the foleOln marriages , 

-wlNch were 6.r11: in ufc, was too l'height and 
'gaIFng; , in the ,Jers ceremonious kind, which 
gradually-Cupercedcd them, it was too 13lC. 

Originally, the hufband purchafcd his wife 
of her father for a valuable confideration, 
:md /he was transfe,rred. in full right of pro­
)~erty ¥ . like any other domefiic animal. 
Such a fiate of {)avery was intompatible 

with the notions olf a polifhed people, and 
the matnmoniill co,nnexion of an eafier na. 
ture was introduced. It was an equal con .. 
tratt, between two independent periODS, and 

. . 
, In PI.lltw. Mil. Clor;o.. All. 3- Sc. r. P,eriplec­

IPmcpa, a bc~noknt. blJC fomewiw loqkw.u, old IDVI, 

&I\·t:t a jj"eJ,. de~rjpttoo ,of ahe Roman ""~, ,,,,, qw: in.. 
tercfttd kiocloO& of bit n:btion.. .. 
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bore IIIlICh reIC:mblancefi> an ordinary part. 
n ... lbip~> Eith',r party might diffolve it at 
..... ure. and whilft it continued tile union 
~, very impt:rfcCi. Each had their diftinCt 
property ; ~he hulband acquired nothillJ: but 
,mat .wa, e><pre{sly de6nod ~y agreement; 
eY.et1 of the ma.rriage portion he: was allowed. 
.only the ufujlrua, and in 'cafe of deatl;, or .... 
feparation, was 'ngidty accountable f()~ 

{ubfl 'nte. AUI til. law, looked rather to "'"., 
I'00ibility of • ditfol'l1tion. than <if' the ~on~ 
tinuance of l~he· ·. _ connexion, and, in that 
view, married pec(ons, 'to prevent rhe ad­
vanr:lges which might be: taken of an un· 
guarded affc:Clti01l in the fond hours otco~ 
jugal dalliance:. were even incapable of mak .. 

" ing valid donations to 'each other, which 
might prove injurious to tqcmfelvc:s or fa. 
niilies. 

Such looK hand. were not likely to con. 
tribute to tl!c'happine{, of the married ftate, 

. A}.a41.",!ho ~ broug~t whh ,ber. and eeC 

wmed, a Ia~!:!,: fortun>:, '!'1Mcb :./he couW 
IIl{tl.foe to any otber' objo/i·tier- indiftriions 

',' f, ," 

4 might , 
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might lead her to piefe ... was not li~eIy to 
make a very dutiful or obedient wife. A 
buCband who had married a,.rich woman, who, 

might divorce him when Ole pleafcd, mll~ 
h.;tve yn ill ,a fiate of fubmiffion and fla~erl 
lIot much to be Cllvict.t . The fatyrifts, co ... 

mic writers. and cpigrammaruts. have railed 
both· our indignation ~tnd our,mirth, :J.t ·the . 

lll.illJY hoftid and h.ldicrous 9fccnes which 
(l;s.h aLfllnl fitu~tions., I1.lUfi necdrariJoy ha\'c 
:;Ivcniitt:' ; 0. If ii fro'm this independence 

of rhe Roman wivt5, that we may t;lfily de· 

duce that impropriety of COllrlutt. which 
\\ a:; the great obftadc to marriage. 

Two thirds of the cilizens of llomc had 

pcrifhed in the conten~ for power whith 
cnfanguined the latter c'lays of the rcpu"blic ~. 
This exbaufied conditi(:tQ of the fta tc, which 

appcart!d upon the ccnfus made by Julius 
• 

c.rar: fuggefted to that gr~t man the ne-
~cffity of employing ne,w c);!>edicpts to en .. , 

• In the year of Rome ,611"2. 1!1e num!t:r or ci'tiu".t 
"''- 450.000. (Ep",t Llv. rib.. 98. );.iu 70S. !I~i' wc-rf 
r~ UI JSo.ooo. '(1d. .Jib. iI 5·) 

courage 

R(ruI1-
I"'''. hr 
J"lou, 
C.,b,. 
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courage marriage and population ". rh~ 
particulal1 of his regulations arc not eX,tant; 

except that he div.ided the Campa~ian terri­
JOey amougtl: twenty thoufand citizens. who 

had three . children or more '; a01,_ prohi. 
hited women, who wefC unmarried or . 

chi1dlef,. and und!.'f forty-five years of age . 

from the uf<: of liners. purple garment s • 
• 

and pearls d. 

His fucceflor Augu{\us pur[ue4 'wnn VI­

gour ami reri.c\'crance the fame pri ncipl:-s of 

plllicy. The hiftoryof his CI,:Jd ll.lt ed iaws 

upeen this {ttbjed. the Lex Jub. and the 

Lex P.lpia Perpa, affords [orne (lHi~ 

circumfianl.:cs, highly jllufirativc of lhc fpi-
" f it ~md the 'ID.1l1ners of the time!. The 

artful conduCt of that aul~ prince to (:00· 

«at his 'power. by prcferving the ancient 

forms of the republic. is well known~ Thore 

forms rlquin:d that every law filo~l(r be ap-

Diodib. 4,. p. O;S6. " ..J.It. ... w,.".b,,.... . 1 •• '., ••• ..,.,..,...,... .l\~.;. ate. ~"","".&..A ' .. 

I Suet. c. ao. • Id. c.43. ;iI1d Eu{cbiu. tbtre 

fllIOIid iP cbc ~t 'of the learacd editon. 

proved 
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pn:r,d by the fenate, befure it was propared 

·in the aff'embly of the people. \Vh~n the 
qudtion was br0u,;;ht: forwards, it met with 

violent oppofi[jon [rom til(; fen.llors. they,. 

compl~d much of the pfofiigac;y of both 
[.:.\cS';"" wl~ich was tht.: great impediment to 

mati imony. · and hinted in pretty broad 

telm'S at Auguqus himfdf. ~h,:) was cer­

!a~r!Y ,.t· the purcft example of C'onjugal 
,l tl,:.l ll ity. Th.: l'mpcror replied, .. that no-

o ~ ~~"" lnorc WJ.S in his power th:m to 
' . provide fuch Jaws as were moO. beneficial 

" . to the fLu e ; bu t that :h~' cOlT~·Ction and 

" amelldment of the private morals of 

' ~' wives depended more up:.m the conducr 

H' of hufbands thcmfdves, who~ duty it 
h was to rdh,l.in tht~ir improper behaviour 

" by falutalY precepts and admonitions. 35 
II he had never failed to do in his O\'m fa· 

,. mily." llis opponents were curious to 

know· what were the lcffons which he had 
inflilkd unto his Li",i.t._H They reb,ted to 

\ . her drees, her frequenting public places 
" and the· g'r'cral lmodefty of her bella-

u yiour;" 

4) 











tit"' ••• ,I, removtd in part!, 
• . and married 

I of twenty 
twenty-fivcand 
• 

IM~Wi •• "Hlrut;, ere intitled 
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s relating to cootubiJtes, and 

• 
. timatc children. I 

according to' 

• 
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i_~ . the law relating to all the ot 

• 
'1 alte tions took place in fubfequent 

~.... The capability of contraCting law­
riage WlS communicated. with.:.tbe 
. vii e of cit~fbip. to all the tn- • 

"tan of the Roman world, by the .con-
ftitution of Caracalla q. T b Barbarians 

• 
t rward. ceptcd r. But fo indiC-

s t a quali~, that if a man and 
hi wife w r rs by the enemy, 

child born d r p ·vity, if t y 

.,"V_ln citizen by captivity, 
em by a pofilinU .. 

• 

• ~ljJd~ffl'dtri_.u, to prevent im­
__ 'PlAlauIJ~ became obfolcte 





the profdTed objeCt: of marriage to 
{opply the £tate with citizens, and thefe te- . 

onl ere calculated to prcferve· the . 
puri of the Roman blood, :1nd the diffinc-
• on. of rank and family. But it 'Vas 

thought expedient to make fame aJlowa'ac • 
for the frailty of human n dre; many 
perfon, might be defU'OUs of enjoyin~ the 
confolation a~d cfomeftic cares cf. an amia­

un illing to haiard 



the ex ce and bu 





,tr Itltl, do not I)ICdliJriJ 
Ia in every calC . ........... ! 
be fo underftoocl 



un1l0DfiCU •• V ~,.na 

4D*bOI~' whicb are adduced in 
• 

aft] .. 
oro.,.··· domicil 





ration p. So 'if a Gave was retained in 
capacity by her mafter, the acquired-her 
tJ at his death without manumiffionq ; 

a ars by a fragment of Iptan, 
bich has not found its ay into the dig ft, 

in • time, when a man's goods were 
nder the fentence of a court, his c n .. 

hine nd n ral children were e~ccpted r. 



INTRODUCTORY 

Ii muddy ater hen he m y fj tisfy h 

" t irft from the pure ft am • 1" How 
far hi condu a conformable to hi 
I ws and dotlrin , may b fc in 
hiftorians of his life. 

onftanlinc, had all, without di . er 
the fame gcn ral right and incapKiltiel 

• 

To fcertain there • 
it is neccfi"aty ctiftinguHh their COII.IJII:01 
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before the time of Coniantine, the altcra­
". • which en t~k place, and after­

, till the law 'as finally {ettied by J uf .. 

he legal condition of baftards during the 
ira riod 60 naturally. from two p . n­

de: firlt, that the law did not recognize 
• Y COIU Clion whatever between the father 

d child; but, in the (<<ond place, th 

ion fubfifting between the mother and 
spring was acknowledged as perfe ly 

in,the cafe of legitimate children..!. 



From hence it folIo ed that the very e t 

rdib ry p tema! po r, hich a peculi 
to R~man father;;, did not xtmd to th . 
ill g . mate childr n. If they oj yed t • 
e)(ercifed a y authority t it aroli (rom n 

: turai affeCtion, and the influence 0 de-
pendant fituation. 

The ( ther was ot com~llable to e do 
hi natural daughter -, If he di intetl'at. 
his na ural childr n could inherit no rt 

o( hi property, H had no ~w r of ap­
pointing guardian, for th m, brc u[e th t 
l'ignt d pend d upon the paternal autbo-

• 

fit L. 8 fr. De oftdit. 
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rity 1. either could the agnates, or the 
"'tl+i'Ift'n. on the fathert fide, be entitled to 

c legal guardianfuip· J becaufe, the fieft • 
liok failing, the chain of confanguinity was 
entirely broken, and no agnation fubfifted. 
But the Atilian Ja ,which direCted the }>ro-. 

tDaJiftrates, where there was no tefta­
mentarf, or Jegal guardian, to appoint' one, 
and the further regulations upon that head 
_ .... rVl,.,d no doubt to natural children & • • 

. h ref~ to marriage the Jaws of na- . 
ture, and decency were obferved, and the 

bibition of inceft comprehended the ilIe-
aitimate as well as the legitimate relations 

. in the fame degrees " • 

• 
B t there incapaci its were carried no 

further. The free right of difpofing of his 
• 

ft. I. I. 13. S 3- De Tateli .. L. r. fT. De Tella­

Jra"'''' tQIe)a. L 40. 6n. If. Dc Adm. Tut. L. 7. 
Ccmirmaaclo TU1Ore. 

3. C. Q,udo Malier. in ~. Lelitima tllleJa 

_,*. .... 3-5' § of· 



1 

property, which every citizen enjoyed b 
law of the tw lye tables, as not inf,in 
upo in this caf~. H as at Ii y to 
provide for them or hi concubine, eith r in 
his life time, or by will to any xtent, ith 

• no 'other reftriClions than thoft hich 
plied to 311 ftrangcrs to his blood 
ral 

On the contrary the relationfhi 
mother a perfeCt and compl te in 
refl a. 

She communicated to them her condition 
or ftate in fociety ". Jf the unfortun 
olfspring of a female flave wer tl propert, 
of her maeter, the childr n of a free woman, 
whoever might be the father, or hnw~ ... 
difapproved, 6r ~ven prohibited the COft 

nexio , inherited from her all the . b 
. and prerogatives of a Roma citizen " 
infamy or legal blcmilh at ched to the 

• t Thi. it dear rrena L. 45. Ludua. 8'. DC v ... ~-. 
• L. 24. If. Dc Statu. 

Jal. I .•. 



~ 

gitinllcy of their birthJ they were capable 
of taking by will f. and were not even dif. 
qualified for holding the moft honourable 
offices in the !tate I, though in the compe-
ition between the candidates they who could 

bOa(\' a more virtuous origin were intitled· 
to 'the pr ference h. For it was humanely 
obferved that they w a were futferelS by tho 

• 
fault of others were d ferving of ·compa.mon 
rather han punilhm nt. 

As to the fucc m n to her property they 

• 

the f: me footing with 
and fliccecdeU equally 
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By the Jaws of the twelve tables all fue­
cell\on to the eftat of inteftates was con­
fined to the narroW limits of fuch children 
only as ere und r the wer of the pa­
rellt, from hom they claimed an inhe . 
tance, and of agnates, or fuch kindr \ 

related ir. the male line only. It fol­
lowed that mother nd their hildr n could . 
not reciprocally fucceed to each others pro-

• 
erty, or the children to their rebtio on 

the moth r fide. A remedy. how v r, w • 
appIie by the Prret r, whofc office it was t 
rdax the harCh rules of firiCl Ja by the 
milder principles of equity. He could not 
.odeed v it in them the legal {l.ate, hich 
the law had denied, but he admitted them 
to the poffilJio oonorum, a fort of pofi"dfory 
) ight, which in effetl was equally benefi­
cial, and which he extended to ilJegitimare 

• 
. as well as lawful children'. In filCceedirig 
times, this Pnctorian was cony rted into 
legal title by th TertylJian and Orphitian 
decrees of the fenate, in the reigns of H • 
drian and tonious, and- by other Jaw 



• 

In othrr 
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and conftitutions, in which illegitimate-chil­
dren were likewife included k. • 

So if their mother omitted them in her 
ill, or difinherited them ithout juft ca.ufc, 

nd did not leave them a legitime portion," 
th y might inftitute a fuit to annul the in 

." 

officiou t {1: ment 1. She was obli d to 

apply to the magifrrate for the appoint01ent 
of, tutor to her children, in the f~me man­
ner as if they were legitimate m, and they 
were equally bound by the reciprocal duties 
• 
of maint nance II. Exc pt in very particu-
lar cafc s, of which the Prretor was to judge, 
it as thought inconfifient with. the duty of 

child to·bring an aCtion againfr its parents. 
The fame reverence was enforc d, and th 
{ame prohibition was extend:d to the natu­
ral mother, though perhaps not to the fa-

• 

If 



If it tie alked ho far the confc n 

quite out of the quefiioll, as to the validity 

f Inll. De Nupt. L. 2. If. e Rit •• II • 

1 L lS.' c. Dc Ilpt. L. 9. 10, II. a: De R. N • 
• 

L .• ~ If. eocL 
r 1;.. '5. t. toeI. 

• 
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of a contraCt which could not be entered 
into till the age of puberty, when his aqtho. 
rity became totally extinCt ; nor was that 
of curators r quired, whofe office might 

then commence. fince their power was .li­
mited to the care of the miI),ors property I 
only, and did not affi a his pcrfonallibe~v '" 
The mother was not at all confulted either 

during the rfe, or after t1~c death, of. th 
# 

fatller '. 
The 

• .. L. 8. C . De Nupt. L. 20 • .ff. De Ril. Nupt. 

• 10 InlL De Ad pt. I cannot b Ip noticing a p If .. 
in ir ~ i1Jiam BI knone', Commentarie , book. the 6r1i, 
c pter tbe feventeenth, in which he gives an account .0£ 
tbe ci iI bw relating to tutors and cur tor.. He fays, 

.. The guardian with UJ performs the office bOlh of the 

.. 111101' and (/11'111,,. of the Roman law.; the former of 

.. which had the charge of the majfttenance nd eauca. 

" tion or the minor, the latter the care of bis fortune; 
.. or, according to tho IloCUage of the court of chan • 

.. eery. tile 'ul,r was the committee of tbe perfon. the 

U ntrtlt", the committee of the eftate. But this office .. 
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The amiable facility of the female {ex 

req ired a longer continuance of the paren­
ta! care. Amongft the 1 ws ind cd upon 
this head, as they no ftand in th Code of. 

lu.ftinian. there are fame contradictions. , 
which ha occafion d confiderabJe perpJe ity 

ongft the commentators. The difficulty 
has arifen from fuppofition .that, at hat­
ever periods the Tefl eaive conftitutions there 
introdu~ed m y hay been originaJly . pro-

mulgated. 

6ve. " Pupilli cum pu e elTe pe,rint a tutcla 1ibe nlur. 
u L. 1. C. ~ In a lilt. vel CUt. em deflnunr." t(bIfJ!, 

that tbe tutor h d th ntire n em nt f the in~ nt'. 
roperty, well of hi perron. all tb ti I. I t • 

• 
in to thi. fubjea, from bicb thefl la I ma be flltllt , 

" D tOJ tutor d uni erfum patrimonium datu ft. L. 2 •• 

4' fT. De Excufi t. Tutor domini loco baberi de . 1..: 27 • 
• 

cc fT. De Adminill. Tut. Cum tutor non UI dunt at (cd 
U elia mOlibu. pupilli prileponatur. L. u. \ 3. De Adm. 

co Tut. A tutorib • c. pupillorum eadem diligen!ia cxi • 
.. genda eft circa adminillntioncm rerum pupillorum quam 
"paterfamili rebus fui pr /lire d bet. L. 33. cod. tit. 

~ Inventario lto rea ei t dUnlur. L. Ult. ~ t. C. Arbi!, 
" Tut." ,ThirdIJ. t t no cur tor waUvtr appointed whilll 
there was an efl'eaive tutor; aod 1)' iu tbe cafes o( hiI 
iaupatity, "ab_cc rcipublic& aura, _. he 

3 

• 
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muJ~tedJ they alJ acquired a ne\v, equal. 
contemporary authority from this republi­
cation. ~he evid ot oppofition between 
them nas heen accounted for by taking a 
difiin i n tween advice. and politiv in­
jun . on. and y fup oling that the confe'nt 
of certain perfon) req nir d by one law.., 
which another p c1 es to be perti tHy nee1-
Jefl, wa dire ed to be obtaine<t for ~he 

fake of d ccney only, and not as of legal 
n Cit)', But: this interpr tation can. 
fcarc ly be admitted. becaufe it is the office 
addl nguage of 1- w not t counfel, but t 

c 
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a4 ab og ted and obfolete law, was ex I, 
• declaied long aft rwards in the eighty-ninth 

novel j hich affigns a reafon why· they 

ere both {uffered to remain notwithftand~ 
ing. which was, that many families founded 
th ir legitimacy upon the effi as of that law I 

hilft it continu d in force . 

• 
It O}ould feem then, that, bY' the ~1der 

Jaws ~, -as in the cafe a fon, no other con­

fent was neceffary to the marriage or 
daughters, than that of the father, and that 
only whilft the child waa under his power; 
and it was expreii ly d dared, that the con­

~ nt of relations was in no cafe nec {fary. 
But, under fubjj quent conftitutions", be. 
fides the regular paternal authority, a girl, 
Jlnder twenty-five years of age, who was 

• 

• 
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emancipated, could not marry 
father's confent, even if fh wa in ft te 
of w1dowhood; unl '{i t indeed, in that fitu-
tion file h d obtain the jus liberorum , 

till that age, Ii e ife, if th fi ther 
d ad, the conli nt of the moth r a, nd of 

e n r ft r I tions, was requifite. In cafe 
neit r parent was in xifi: nfe, he advice 
of thofe r a' 11 fc m to hay n called 
in; and if he w r unabl to deci e u on 
the cl ims and m cit of the rival competi­
tors for the fair hand of a minor. who 
was too mode(\: to d clare her own ~r: 
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, the choice as referred to tb rna­
g' rate a. 

Wbilft the office of perpetu tutor was 
in ufe, h' conf. nt w s. of courfe, neceffary . 
at ev ry a e; that of the ord'nary tutor was 

qui d to the . aJidity of the efpou als 

. his aed, po was necelfarily under the 
years of pubtJ'ty It; but tbe rey,d , as well a 
tJie m pupil. w s alwayy'fn e from any . . 
authority 0 h r urator, upon this head C. 

nfent of 
er wn n c::{fary to 

of their ill bi im te fon I b~­

caufe the wen.: not under the paternal 
pow r, h'ch was the only ground of that 

ftri8ion. Bur though dau hrers w re to­

t lIy inde nt of th ir natur 1 fathers, 
y t by analogy to the laws relating 0 legi-




