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thar he could not or would not take It, 
k would accrue enClrc to J.1I the oth~r 
Heirs without DifiUlction, ac{"ord1l1g 
to their Portions in the Inhentll1ce t 

; Ha::redes II ne p:1I ttbus utrllm CO n)un tt 'ru an fe
parallm Cwbantul, hoc inrerdl:. quod {i l]lIis ex 
conjunEl:I' deceITH, hoc non ad omlles, fed ,~d rel!
QU06 qlll col1)uncb eran! pcwller. SI alllem ey [cp,t
railS, ad orones qUI !rlbmellto eodem (U'pli lu!)t 
ha::rcdes pOrtiO qLls pemnet. I. 6~. ff. de "'.tn!. 
inll. 

Si qUld:lIn ex harcdlbus iDfillLllIS vel fubl1ltllu; 
permixtl (Ullt, & alII wn;unlhm, alII dl~Iuna'llI 
nuncUp3t, :.QIn( 11 qUldcm C"X I:olliunchs alJqUls de
firl.!!; hoc lIllwI l11odo ad folos COll)Ull.:tOS cum [uo 
vent.u onere, IJ eft, pro pane h.!?1 edlla!l~ 'lUX ad 
cos VerTcnrr. SUl amcm ex hiS qUI dlsJunCtlU1 [wI'
tJ funt, al,quld evanefCat, hoc non ad j olo~ ,l!"UfiC
to~. fed ad omne~ lam con/unEl:o, qLlam euam dl/-, 
junao~ fimilucr cum fuo onere pro poruoue ha:le
daatis pet>cWJt. Ho,- Ita ram Tarle, qllla conJunth 
qUldem propler unl[.nem fcrmOlll5 l]U.;aO III unUlll 
corplJ~ rcdacb funt, & pallcm COn,lll1ctOi um fibl 
h.cledul1l qnafi fLlJJn pra:occupam; dl~,untb velO 

ab Ipfo rejtatorlo ICllnonc apemfimle funt dlfuetl, 
lit fUllm qUldem habeam .11Ienum autlln non foli 
appCIJm, /(.() ell!;) ommbu> cullZ cdlbu~ fUI' MCIPI' 

aUf I. till. §. 10. C. de .at/uc. toll. Sec: ,he fol· 
lOWing AI ude. 

IX. 
9. Tim IF ill the CaJt- of the precedIng Ar
FIf/,hthllth t:clc, all thole who were cJlIed to a. 
plate a- Pm non diflllll.!. from the orhers were 
t7.h~"nf, c,.- ll1clpable of fl1ccecding, 01 f110uld rc-
tin Wf)O 

4r£ not nOUilcc thclI PC! tl<)ll, u\C Right of Accre-
€mjom.d. th);l, \dllcl! WI)1i place only amung them 

f,'r tht:lr Parts, ;{S 1, Ilg a~ ;my one of 
tht:m ,vas c.'p3blc of [n'Ccecdtng, would 
p:ds to tlie. other HeIrs of the' other 
IJ,,)rtJ(JIlS, and that Portion which 010uld 
bt'qllG~ vacant wOllldacc1"l1c to 'em. For 
ill that Caft:) feeillg that Portion could 
nor rcmam \/J,cant when tilt.! e is an 
Heir to the other, 11c would have the 
whole; and ht,.. could not confine him
(df to his ·own PortIOn, and l'Cll0nncc 

that wll1ch had become vacant, altho 
it fllOnld be fom'ld to be burdenfomc by 
rea(cI1 of the Charge!> lalJ upon It; be
<:au{e t!IC Inheritance, as has been {aid 
illthefixth Article, i<;indivlliblc: And 
the H.eJ.r who 'happells to be left alone, 
altho he VIas iufl:ituted Heir only for.a 
Portion, ought to accept the whole 
lQheritaQ.cc 1. 

l Su the ftT.th Artl~le, ant4 th, TtxtJ mltl 0"' ;t, 

::x. 
lo.A"...., .It ,is ,uot the fame thing. ac; to the 
Lelal", of R~iht of Accretion, between Legatees 
'h anil as betW~~J.l Coheirs or Co-EJl.t:cutors ; 
~h~4m:h~re for ~he Right ,'(0 ,tbe Inheritance being 
fn4'j b, an u~verf41 RmPt, and indiviGblc, 
'rm.,~, there i$ always :fmong Coheirs or CO" 

EAL'Clltol'S a Rir;ht of Accretion; but 1,( a R,g/J: 

LCg'I~'IC<' bClnh" rcfirllllcd to the Tl1m ',> vf ,jl riO 

bequC.l.thcd, ~ hich mlY be dlvlJcU ~t "/,', 

1l'.lH: by tJtimJtlOn, altho the Thmgs 
(botlld be ll1Ji ~ iiiblc in thell" own N a· 
[ute, J t I" not nccclbry that t l1p re filOllld 
be at wa)., a Right nt' AccretIOn amon o 

L 
b 

cgatcc<, But the'.' clthcr hc:l'-'C or han_ 
not rill" Ridlr lIIlO;'W tltelll .1ccorJmg ...... ,-" .. 
ac; the E'pn.:J1lo11 of the Tdbror m:1.V 
gne it rhem, or (').( h!Jc them from it, 
as ilull be nplalllcJ bv the Rules wIm!l 
follow m. . 

.'II :'ee 'he f n!lou'l11g Arltdcr. 

If aT dlltcr bC'1l1CJ.ths one and the .", Time 
[arne tillng to r" () 01 more Legatee~ II a l(l~ht 

. I ' . . .' '·"f Anre-
'''It lOUt ,ltlY 1ll(.;ntWI1 ur PortIOn'! • .1<;, It fnntJ!lJong 

he pvcs and beqllcath~,.l lIoufe to 1,[atm 

{uch a ant:, and {ucll a. one, theft: L.'- w!)v are 

cr;:ttecs belD'" conjoined b}' the rhlllg bc- ron om, ,l 
t'> h J ~ /;"1 I!)I 
(]lIcar e • there \\'J11 be betV\ cen thc'll i t )11:(1 

a Rigllt of Accretion, III tile CIIl1C man- ~. 
ncr a~ If the Tc1b.tor h 1 d addt:d, that 
the thing fhouJd bclon:: \. ntm·ly tu hlln 
of the n\ a Legatees \\ ho 1110UlJ be left 
:11(;11(' to rcap the Benefir of tlle Lcgac\<. 
Thus it i" ()oIV thclr Concunenc~ th:~t 
dl\"ldc!' tht: LcgJ.l.Y between them) :lnd 
gn Uo. to cvery one hIS Parr of 1 r· And 
if one of them C:U1I1ot. or \\ III nut I e-
cc 11 e IllS Port ion, 1 t remams to tho{e 
\\ ho have tal.cll, or !lull takl: their<, ,1. 

II COlllllllil:un ha:I'eJ.,~ loflin.lI, :llli COlljlll1tllln 
leg,lrl, hoc cll, tOt3111 h.cred,l.lWill &.. Idl.t 
lc~.1Ia (lllgul,s dar:! dIe, partes Jurem wllnrrlu fi~lI. 
I. Sf). fl. ric Ir~ilt. 3. 

'Iolles ell ILJ~ Jlcrefcendi ('Ifu«mflu)) qllolie~ In 

duobu~ qUI rn (olldu11l habucrunt, collwdu JIVI(US 
ell:. I. 3. ff. .ip TijUj,. rmrejc. Llf'. III, 24. §. 12. 

See Ihe fifteenth Arucle. 

XII. 

If a Teflator had bcquc:nh'd the 1,'2. 1f 
f. 1 L I i" [11m' 
arne t ling to two egart'es 'Y two Jhw~ ISb,-

dlftercnt EJipreffiolls and [cPJ.taccly, as que.uhrd. 
if having bequeathed a HOllrl;) by J 10 twoP,r
firftClau{c to.l fidt Legatee he be·fpMl''Jluo 

I d · . fi .1' h Clau[es qUCJ t It 1 t agaIn a rerwaru!l to anot cr M,I; h;s a 
Legatee by another Claufe, [uch a Lc- Right to 

gacy might be cOl1cei~"cJ in three M:lll- the l.{l/Joi(, 
ners, whIch would have three dlflcrenr but their 
Effects. The tirft in Cuch a manlier, as Concudr-

1 . 1 r . rt~lCt ,-
t lat In t Ie H~(,Olld Legacy the InrentJon 'w_ies It. 

of the Teftator fhould appear to be to 
lcvolcc the former; and in this Cafe. the 
firft Legacy would remain null. The 
fecond~ fo as that he would have each of 
the Legatees to have the whole Legacy, 
the Houfe going to on~,· and the Heir 

beinl: 



Tpe C I V lL L A'V, &c. Boo K III. 
being ch.lrgcd to r.n~clJc V.t!ne of it 
to the Nher Lcgatc{~ ; Wlll\ h \\ llt~ld be 
c)..ccutul> pro\lucd the Cud IntclltiHll 
""crc C,PI (E and Ck:llly c\plaincd. 
The rilial l~ If bv thl.: twoCLltlft:5 of 
the Tdl..mcnt the Hou[cwerc bequeath
ed inllre tll t.J.ch of the t\\o Leg.ttcc~. 
.:1nd In tIll'> c~ft: the:} both acceptJl1g the 
LcgJcy, tlteir COl1cnrrencc '''ou l ,] di-, 
viJe it, alld each of them '\, auld h3\'C 
the half of the thmg beqllc.ttht.:d III tIll.'> 

manner. Hut jf III chi') Lrft C~(c there 
fhollld be one of the t\'I,'O LC:~J.ncc!) \\ I!o 
either could not, or would ,\ot 11<l\'c a.-
11) (h,' rc 111 the Leg.IC'?, the whole 
would bcfung to the other; not (0 
much hy RI!jht of Accretion, :.IS til.it bc
C.lUre tIll' whole was gn cn hUll, and 
tha.t,hi~ Right not being dimmi/hcd by 
the Concurrence of t}\e other, It would 
rem.un intirt! to him, but wHh the 
Chalge& ,dJich ought to pafs to thi<; 
Leg:lIlC, ac<-ortimg :1,1, the Dlfp(lfitlO!1 
of the 1'l'H.ltM J1lOuld Jem.'nd It ; f:)r 
there might be [orne of the Ch.lrgcs lI
mited to the PUr,!} of the otbet Lcrza-
tel..' \\ 110 wOllld t:.11w notIHllg. ~ 

" H'. matr /I(e cf IhlS Example, ~L'}mh In all 
4tPelllflTlle'l.l'l/l not hl1l'pm , but It IS b;r.1r1(. It tS 

frrq,r'l1t m the Rom:u\ l,at!'~ ,t/ltl ,/;,,/ it e>.pJllms 
on, of 1/," A:.rnrU'rs 4 ITtmTI ttY ConlUI1Nlon Jpoktn 
"1' 1?1 'he fill/I Arucle. II uo] thn mannt!r that If 

ts /'11.1, II)at one and the )ame Ibmg molY /;r ill
t]UfdUlj.J 10 two I'rr(i,(lj Je/,arllrel'Y,.dl~jun{blll, fcpa-
13"m; fwd II COYljOlm Jhe Legfltfes by the JI)/7'l' 
1 hlJ L Inll"7Il. ,on had I ,'/1 J Fff'd{ In liJe ,/tjncnt J,RUI 

Df tl:l, Rumam, Ihpi cad, of t tJOjB Ley.aces hlta 
tI_f tl'ho/t!lt, Ihllt IS, Ollt tbe Ih.ng, and th8 o. 
tl)~r rlu l'a114C of It. Wil,eY; UJas allered by JUl. 
tllllan, and H~Ut4tfti In thr mariner al /, I, t~prtf 
let! II> 11m .JlrlHle, RI-:tJli be (em b;; the Ie"" 'WhICh 
t~llov';. 

fwdt, tunc non varu:ltur palS qu~ deficit, nee aliis 
anrch It, Ul e)u', qUI PI'IllUl\ ncct'pH, legatum au
gela vld~'ltur. fed apnd lplum qlll ha!,Jet (Qlida rema
J1<:al, nulltlls concUI'fu di)llll1l1ta. lit id<,o fi onus 
fnell! III perfona e,us :lPU(\ quem remanet leg~tum 
adtcllp1ll1l1: hoc OOllllmodo implcat, lit \'oluntdt' 
tdt.H<lIls p~1 c3tur. Sll1 3mem ad deficielltl~ pedo
nam he,< onll, fuel it co!latul1I, hoc non {entiat is 
qlll nOli ahellum, {cd (U1I11I talltum legatulll Immi· 
nmum haber. Sed & vader,lUI nOn in occlllr() fir 
ratio: clIm ideo \'id~aILH teftarm dlS)lInallD ho~ re
hqudfe, lit nnufqllHque fuum onus, non ahenum 
~gIlO(l.lt. N~1Il fI conrrdl'lUlll vold>lu, nulla em 
d.tfilUlta~ collJuocblll e:J dtipullcre. t. un. §. 11. C. 
d~ ellll" ,oU. , 

Si 'luidrm cVldrnufillTIe..appalllellt, :u~'nptione:l 
prlOlC IcpUArIO betti, ad {ecuudum legalum refiaw· 
rem COnl'olaffe, {olum pottcflOl'em aJ Icgarum pel· 
Venne pla<et. SID allf<'m hoc lJlinlml apparere po. 
ten, 1'10 l'IIlh 1'KJ11I"1l~ ::lli legarUlll llnln~s venlle: 
('II,eet, mil I pre tdhrOl /')( {ell pml':J lllanifdlHlimlls 
dt, UtlLllJlCjlll! eorum foliJulll aCClpcle volmfT'e. l. '3~. 
fT. de Ir,~at. l. 

Alt"o IhH laft La11' be t4ken alit oj the ])fgcjlr, 
'Yet thllJc who .. T e Ifcquamttd :ulfh the Sute ~f the 
IlnTlent Lall'YP". the Authors or the. f,;.;S whlth 
arc cDllenl'd I vgcther 111 t ')c Dl_~. {Is, and With th", 
of Tl'lbonl.lII, WIll en(dy percclv~ t bat theje /';00 

prrOiolH 111 e of IJ/s Mill'; and that hr t)llJ (1C(omt?ll1-
r/fltB(l tim 1 aw to tb. Cl_amte lI'hnh ,ultlll',m had 
111.1de I,'Y th. otf;6f La'i{' v,I.,;"; haJ b;en )I'll rJOW 

'1 'w d, having .Ibc,ll(hed flJat RnllCIJt L 14» whIch 
gave the whole thiTJg to M(h oj the L~palrl/r III 

TI,llom It ,,:a< b.qu,·ath~rl !ej>rlratcly, m the 17M/mer 
I/~l'l(lmcd I1J 1 h/J Arllcl •• 

We haw (aId at Ibe end of the Arllt/e, thai the 
Legatee.who (/'all haw t/}f whole le~llly jI).111 dUl'ltt 

thr Char~ei whICh ought to j'ajs to 'JIm 4ccordmg t~ 
the D,/pvjitlo7t rf the lcflut~r, <lmI 'We baw'Jot fazd. 
In gmtra!, Il> 11 IJ e'tprcfJ"t/ at the end (Jf th. jirft of 
,J)tie fWD Tllxts, ,hat he would 1;01 b8 I,OUl1d (ar 
the Cbarge, whICh the 'fellator "ad /If/po(ed on the 
ollJer Le,~(/teeJ of the fame Ih/tl~, and 'r;,hh jlJouhl 
tllLe no -ohare m.,. For lIft }tS that it If 'l'erv 
difficult, llilt to jay impoJit'/,/c, Fr a Le'l,fJtn 10 r~. 
ju}',; a Leg,l€'y, If the ChRrgc does noJ <,;o'creci the V 4-
lUI 4 It, 'YfJ althtl thu Cafe jh(lutd happm It 

wo"ld be by the ClrcumjlarJCcs, IIlId b'J the l1:an
ner in whteh the TeflRtor hila exp·efJctl hl11'./"I[, 
that 'WI ought to 1udge If 1m InISn/IOTI waJ, th,J.f, 
tbe Cbarge rmpoJed, on ,he L'gatt~, 'W/)O j/;Quld. 
lake no PRYt IIJ' Ihc Le.~d'y, jlJollid be !11111#d t.1 

hiS Pcrfoll, or t/'at tI {I"mld affl~l the thm'{ 
b,qut4t1mJ~ rmd thaI It ought to pllji to tb, 
Leg"te~ 'Who j7Jould have the whot.. £"1"'1 to 
hlll1 fllf, ., 

XIII. 

\ Ihl le"at~1 il "e\ flcitlcommdf.mi duo force, vel 
rlulcs CU~t <]lI!buI IIhqllld rehctum (il-Sm ~u
tem di<Jhllc1lm IIlem rclldum; (J qmdcUl (Jmnes 
ho~ ace. pt'l e & pCllI1cn nt & mali~rint, fUartl quif. 
que paneh1 pro vlnli F0ftIOM alflllilk. Et'Jlon fi· 
bl blandl~mrur tIt UDIU quidcll'I rem, alii aute\J1 '{in' 
guh fO)Jd.1m' ejll~ rei a:{bmalioncfil acdpere deliJe· 
rent : ctlnt hlllutillOOI legatariOfllm avariuam anti 
qUIt<'S varta mente (u(cc:perii, in \lltQ tantUm gener' 
lcgatQfutn e~m ,acdpien~, in al4s refpLlendam c:1l1 
ellJ/hmans. Nos autem olnni'mbt3o repe1hmw, u- ". • i, " , i ' ' .. 

nam' omnibus n,lturam Iegaus 'Be 6d~JCommtlIis 1m· If the fame t,l}~g ,]$ ~ue$r~td, to Ii: 4· 
ponentes, & amiquam dl{fonant~a4'. 1~ uDlU:~,tta. rwo, or ~ore L~~'I!ees, , b\.lt,' ~9, as, that mung Le
hottt¢Hom;oldram. Hoc autem Hil tierl ,fanclmus, the To!hnor ,divO!es it a.moltg ,them, as gattI,S b'1 
nlli ~~a:,.tor 3pertlm~e. & eX'pr~~ ,d~fp()~ucrl~ if -he ,beqlltHL$'hit to t!h in. 'J", 1 ,pmmJI 
ut unl'~ldeQl les (ollda, alliS alltCm ~iiWGlltio reI p" " id::' , ,e, >qy cqu~1 »h", II no 
Ilng~1I8 in 'f~hdunl ~1'Znetur. Si? Vt;J'b ~ ,QUlnes, ortlOrts, ~r ~~~t~s to . eVeryone hiS ,4',m#7J. 
)c!~al.l.H, quiba" (eparauOl !'es leJr~ ttr~ 'In tJ"s ;Ie- o~n, ther~ ;Jl?ill;)eno n.g~tf pf ~fre1 
ql~fit ionenl ('oncurrant ; led UI1I1I rcane ,am 3((;1" ,t'1()1,1 among, ,t'bent : '~\,*J~ir::IJ:'t~/:~i. 
pl.'!: hre. folida OJLIS ~rf '4u1a IcrlnQ, t~atorls ~~" vides the~ ,>4nd ,~ic{.riv.J~ "o~' h~ 
nrbu~ prIma fa~,l~l,idUrn affign:utl VJdClur: allis, 1\ . ...J' 'f.! i .:.. 'r. I ',,.j.,7;:~' • ..;J.. 
fupmentenllbu~ pll~! a ,Prlo!e ~blhahentib~,,'uf , 15>lt.tO ~iI$~g~r, ~~a1:eQ\~~~at 
ex ;lItOl'lInl qUldem ~rfu pn~rtS legatwn~" , ,~. 't~e othcl:'s$,.and:re~r.uned t~~IOIW'11 
tur. Sm vero ncDlO ~ :VCl1Iat, vel,! v~ 1'0" Portton. ,SO: that It any" oi16W Itbe 
, ':;. '" I i,: "I, " , Por~iOlls of, tJ'Jofe 4~t¢t:.$,j,;~~~ 

'<l' tllP. ]11. 24. s~ I2,!V3~i c;ome vacanr;':;_i.~f.i'~t4.~tFlrtj 
'l'\.~~ 



Of Tefiaments. 
Right to it p; but it woulJ go eIther 
to the Heir or E~ecutor, if it was he 
that was charged with the Lega.c\, or 
to a Legatee, if the T-efl.a:tot hd.d chJr
ged one Legacy \\ ith this other; a .. Jf 
be had devl(cd a Land or 'l'cIlement to a 
Legatee, and had charged hun to gIve to 
others either a POrtion of the (.tid Land, 
or ~he UfufruEt of the ;whole? or of a 
part thereof, or a Sum of Money to be 
divided among them. 

p ~oties ulu~ftuau5Iegatuseft, a.l inter fiuctl.l.l
rios eft IUS accrefcend., fi cOI)IUnGtim tit ufusfrufrus 
rehctus. Czterum Ii fcp.traum unlul.que pards l'e' 

ufusfruftu5 fit rehthla_ fine dubio )'- accrefcendi 
\4;effat. I. 1. ff. d, Hf,.fr. 4"rl/(. 

XIV. 
-' 

14. Dwm If it .ihollld happen that one and the 
edits of fame thing bein~ bequeathed JCHntly, 
./I"retlon anJ without ddtlnction of PortIOn'i, 
hetween r }> rIb 
JOint Ltg", to lcveral erwl1S, as las een mCIl-
tees, tioned In the cleycllth Article, one of 

the Legatees bwng a pofrhumou'i Child, 
ihould not come mto the World, or that 
another Legatee fhould happen to be 
dead. befort.: the mJ,king of the Tena· 
ment, and the Te!l:ator J,'new llothmg 
of Jt, the PortlOllS which by thefe E
lcnts \\ ould become vacant would ac
cnle to the others q. And It would be 
the fame thing If one of tI.cle J~egat(.'es 
who" l~ aln e \\ hen the 'reH.lIncnr \\ as 
made, fhould happen to die before the 
TdLltor r. 

If Si T1\10 Be pofilUUlS legatlln1 fit, nOn nato 
pOfiUIIlO, torum Tltlus vIOJh:ablt. I. 16. §. 2. ff., 
de 1.1.4/. 1. 

1n Pfll1l0 ttaque ordlne, ubi ptO non (CflpUS eH'i.
clebanmr C.l quz pc:rfoOls J31ll ante tdl:amemum 
DlonUI~ ~eflator donafiet, ft.ltutum fuerat, Ul ea 
omnia hanoi DliUleren( apud eO$ a qUI bus fnerant 
~efe'bda: n.n vacua!is vel fubfbtUIUS fUJ'Pofitus, 
vel tOtllUtilhu fuerat ag~reg~tus. Turu: emm non 
li\c64;itiliant, fetl ad ,llo~ PCI vcmcbanr, null{) grava
llltnC (nili perrarQ) in hoc pro non lef/Fto (uper. 
venlellte. Q!I(Jd &. nofha malofla. quafi antiqllot:' 
benevoleptllt' tonf~nt\neutnl &. naturall ratione (ub. 
IUXQm, mtaawn atque 11hbatuin prxcep.t cllO:odlri, 
in O~IIC tempus 1'11L\urum. t. 14#. t. 3- C. a, til
du" "ll. 
• ,. ..Pro flll1UI1\fo "el'O ordtno, ill ~ G verte~an
tut. ~ iIt,~JiIiil Cdlb.l fieu eonutliJebant, fClh~t 
aill I"gw'a@,.:~lvtl tdbtore 4ec.bat: ft. eo aafu 
(Mitt ~ .chcctet¢Jt JegaCUlb \1,\Ol onere. 
J.lt .... +-~,' ~ .( 
~lt itt' til> XV t'1 1 ' 

~'1P1 ~ ~j .«"" ~d 

·lfri~~.b, •• aJl the RWb$wh~Qh havo 
I~ • .A'~ oeC .. llIC<l~_N_l. that the Right of 
ZllIn ,tj t ,. 01' J:;)',eeutorS, 
gaelll "e- ,vhich Ot'-
SutttffWIPI; be di ... 
,~ ACe,. .. 
folJ!lP~ 4/ ih::tU <gO 
rh~ a,pd paN: 
ltI"iliI,n' ; the ta id 
'" tlH " ; th,Urg' it felf~ th.t. 

Tit. t. Sed:. 10. 
that IS, by the Inheritance. From 
'\ hwu..: It follo" s, that the Illhc.rirance 
owht to gl) lI1tlrc to him '" ho hap
pens to bl,.. the o1lly Perron \\ ho 1', to 
iltccccJ, \\!hetber he \\-.Is Ulltrcd to ow 
thcr~ by the E"\.prcffion; or W 4'> c.JUeu to 
the SUltcffiol1 fep.trately, orrhar hu \\ as 
even rdl:r:uncJ to one dIlttnct POl'tlOll : 

For feclI1g tillS POI tlOll CJllnot lemJ.in 
to him fingle by it{dt: it dra\\ <, to him 
the Portions of the oth(.,r~ \\ hen t lCY 

become \'acant; 1'0 lh.lt it i<; J.lwa)'~ 
by the thing that 1It.1l~ I)r £}'cclltOl 51 
are conJ()jnc~{ WIth one another. And 
among Leg.ttces the RIght of Accre
tIOn IS likc\\ ICC an E1tcCt of thcu being 
conjoined by the thmg, as appcan by 
the Rule... c1(pla inLd 111 the Amdcs 
w!1ll'h relate to the LegaCltS I. 

s SI totam, an paltem e)( qua qUls b£les IOllItlitus 
eft tacite rogatu~ {it le!l:itut're, appall( mhtl (I de
here accrefcere, IJUIA rem nnn vl.lctltr i)oIb~le. 1.8:l. 
If. de acqUlr. vel omit. h;£led, 

Wt do not quole he,.t tIm Tlxt beclfufo of the 
RI~le (hilt IS rxpllltnca m It, that he 'U IJO IS (har
g6d with a laClt 1ruJI of Ihe lllherual1cc) br a 
pnrl of If, haJ nut the Right of Accretion, f~r if 
the p,dUl,ar1 Blqulfl bll In fAvour of a per/on 10 
Whom the Teflllior (ould mt gWI llny Ihmg, mI· 
ther the P,rjlm for whum tht ,,,,,Ii If created, rlor 
I"~ Heir that IS charged WIth ,t, Wl/l have amy 
!'Jtlre in ,he FIJI/rlarry Bequt{1. Ami If If be m, 

!tlvour of a 1'0 fun to whom IhOi Ttf/ator 11J1ght law· 
[uUy give, It Wilt be very evu/mlly Ih~ Peri'" fo,. 
ubom !,,_ Iruft IS, whJ u..lil h"'V6 the Bmt# of 
IIIf l\t~ht of A •• , erum, If It IS 10 take plaet; alld It 
WIll /;~ 1m Eu/me!s to uglliate 1t wui) th, Pfl jJn 
who I! charged tn rgflore to hIm the wJJ~/e 1ntJ'''
Innce, or A parI of It. But ll'U hnve put jow". 
hrre IhlS 'lext enly on account of tlnfo ljJf~ Words 'n 
,t, qUJa lem non v.Jcnn habere, bccaufe thery Jhew 
thai It IJ to t"~ 1 hili!. 1/) .. 1 the Right of Accrellon IS 

allnned; u I}/ch IS a prmtlpli that 1ue '1)~uf.J}t ne~ 
ce!fiJry 10 be n:plamed In IhlS AnHle. See the 
1 cxt~ cued on the etc:'1emn Arncle, 

SEC T. x. 
Of the Right of TrilllfmifJioll. 

W HEN an Heir or Executor has 
accepted it Succeffion, sf he dlcs 

aFt;fwards, it is without doubt that he 
uantnaits the {aid Sncccffion, that IS, 
makes it to pars to his Heirs and Exc('u
tors with his other Goods: If a Leg-J
we aris l&fter he has acquired hl~ R.g,ht 
to the Legacy, he tranfmlts, it in t~e 
fame m:1lluer to his $ucccflor; and It 
is Dot of this manner of tran[mming 
that wc trea~ here. But If the Heir or 
;a~e(utor, or Ug.ltce die'> before he hilS 
knOW.ll o~" nerci(ed IllS R.i.ght, it does 
npt ~ppeaiJ: to be. fa (:et't~lnt ~a.t th~y 
ttAlltroit it in thIS cafe to theIr HeIrs 
an~ Executors. ,And this ~'9ubt .had o gIVen 
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given occafon 111 the Romim L~w to ma- the Ro111I111 Law: but it was limited to 
ny QH.:il iom, concernll1g" h)ch fc\ er.l./ rhe Children who v. CI e under the Pow(;r 
Rules h.l.ve been made, "birh math dlf- and JLlq(didioll of theIr Fa.rh('rwhcn he 
ftrem)\,' 111 ,,,har CJ.ics Hem and Le- died, and who wer« called JUt /;:credeJ. 
gatces'tran(mlt, or JOllottranfmtt their And the Childl'en ~ho were cll'Iancipa.
Rlghr to thelr Heirs; th.tt is, in what ted uot bcmg Jtti h.fHdcs, they hJ.d not 
Conu I tlOn rilelr Right ought to be at rhi .. RIght of Tran!iniffion, Itthey UH: .. J 
the: t1l11C of their DeJrh, ill or~r to before they knew and had exercl[cd their 
11Hllw It pars from them to their SllC- Rtght to tpe Inheritance a. Alld it 
cdlors. '~l'; the (.ome thing, and that with much 

Alrho the Right of TranCiTIlffiol1 in more n:afol1, as to the othel' Heirs of 
the Rom{/n LJ.w • rcfp('tt~ SUC! eilion ... of Ulood b 
Intcl1atc~ as well ;t\ Tefl J.IDcntar) SLl('- As for Tefiamentary Succeffionc:. 
cdl1(ll~, and th;lt It may (~cm tor this there was no Tranfmiffion lt1 them, Ull
Rc:don that \\(" ought to h.!\c treated le[s the TcftJ.Jnentary Heir or E\ccutot" 
of tLi., M,ltCcr amon~ thoft, which are had ]lI1own and excrdfed his Right ( ; 
common to the t\"O [ort<; ofSucceffion .. ; and cve:n Children who were mfiit'Utcd 
yl't v. c have plafed It among the Mat- Heirs, or E~cutors by the Taflamcllt 
ler" relatlug to Tdl:amems For in our of theIr P.1rentrl, wercdeprH ed of it as 
Ufagc there can be no difficulty a~ tu , .. ell as Str.lrIger~, and they began to 
the l'ra\l(mIlTi~'l1 of Lcg.il ::'uC('Cffi0I15. have the RIght of 1'1' .1.1lCmiIIiQI) of the 
bC'catlf<.- of (All Rule, 11m tbe Dend giIVeJ 'I'elh.memary SuccC'ffions of thelf A[
{u(zlt t(J the Ll'i'/J'Ig, :lS 111a[l be c\plaincd cenJant<; only by a Law of the Empc~ 
hereaftcr. 1 hm the Rules v. hlCh coo- rors Tbtodrfiw and V(t!on~mial7, who gave 
CCIII the Ddhclllrie!> of 1'rall[milllf'n to Chlldrcn and otht:r Defccndants this 
are in 011\' U (a~c lunitcu to tefl:amentary Right of Tranfmiffion) not incilficrt.'llt
I>ifpofltiom, ~ Jli;rllcr it be for Legacle.,~ Jy to traflfmit the TeHamcotary SlIcccf
.lIlt! Fu!uuJrY Bcqudlc,;, or for Inhcri- fious of their Afcendal1t'i to theIr Exe
t,UlCe&. cutors, \\ hetber they were SrI angers or 

We may malIc the fame Remark 011 Rcl.itJon<l) but only in favour o( their 
the Rules of the Romnn Law \\hich Guldl'cn and other Ddcell<.i.!nt<; d And 
conrClll the Right of Tranfmiffioll, a~ feeing rhl.., Law fpeah onl) of Tena~ 
\\ t h:l\" made on thofe relal.l.ing to the mcntary SLl('ccfIi()n~) ~nd not of Suced· 
RIght of Accrctton, That the Origm of lion'> of InteJ1:ates, the moO: learned of 
'fro1ofl11iffion, a \ ,\ ell :15 that of Accre~. tbe Interpreters has been of opinion that 
tion, is fOllnd in lht· natural Order of it made no change in the Succeffion'i 
Legal SucceiIiom. For as the Right of of Tntcflates, and that the Children \\ 110 
Accretion betweel1 t\l. 0 Children, for a.rc not lui ha:redn have by thi:.new Law 
c"(a.mplc, "'ho [un'jlc their Father, is the Ttanliniffiol1 only of what Goods 
fOl1nded upon rhj$, that it is natur.tl, cClme to them by virtllc of the Teaa
whell tbe two ('OnCl1f together, for the!l1 mentary DlfpofitiOllS uf their Afcen~ 
to divide the Inhentatlce b .. twcen them, dant~; alld rhat a~ to the Suclcffiol1~ of 
and tha.t it onc l f the two be left a.. 11lteft.tte~ the anricnr Law fub11ih, ~ hich 
lone, he fhoulJ hAve the whole; the does not give rhe Tr .lnfmi1fton to Chil~ 
Right of 'l'ranfmiffion is tOUl1dcd upall ciren who are etnauClpated, blJt omy to 
thi~. that It i<; natural alfo, if a Son thofe who being under the i'ol,t~r-s 
'Who has outlIved his Fathc( happens' to lurifdiaion, were Illi h~rldll. TIllJ$ \U 
die before he has cntred upon the Sue· fee that by the Roman Caw th~ l'raul
tcffiOr1, Dr e~"Cl1 bcfsrt he;: knew of his miffiotl has p1~~e in Tea:arnen~ry Sue-
\parl~er'! Death, that ,he fi1ou~d tra.llfrnit (:effiolls only fur ~hildren. ,~u~ itl legal 
W,I1lS Children the Right WhICh he had, SucceiIions ,-Iy,'rol" lUcb Q,udl'en ;,lS 

tid that his Children tal(ing his P1ac~ were pot e~;ateq. And.l$ for .all 
fhotfM (tfe h11. Right, ,vhjcb peoomes other I Heil'S, ~~her Heir$ q.X Ted&.., 
tlwitf" 1rbus he trQ.nf~t.uo ,rh~ tile ment, or ,H~F. at Law, tller, J'lad 1'I9t 
Right 'W~ich he haa a<"')ttired by' the this Right :iiif'l'~hf:Y titea, t'<ifore du~r 
I)C3.th at his iather, anq he

l 

'Would. ko()w tha.t me Suc(!cffi¢Q W:J,s fatten tG 
tr .tl1fiuit it)n thd11a:nC m~nuer tQ other 4 L. 4'.c. !~ Iillm. ';~"'':'~If,ft. iiI- L' ~ 
'Heirs, ,vi"$t:htn' ~lt'rs by 'tefia.t;n¢nt (It 'C •• d ."I#.~~, I" '; ,.' ~~ •• ;'~i;. i. 
Heirs at Law; :QeC~l.lfe thiS S~u:t;p.~ \.,'- 1.. 9.,JMN;pi1J0'*+. ~m(J. '"~~'.'. ! 

ba.i n:1fi'eJ ')~U:l!;' ltd him 4$' 'I;l$ ,'4i lkt"tUte~ aili _It ~ tl~ 
• iff. r i' 7'G...wM "1" b!r.:,. , ffiOl't$conli~~ntl uccnJ»,. ;. l). .50 'S. 
~~e a part '01 \ ,. ~\!~ ~l If"'j n NC.lI.' _H;', tfll. ;' I \. r " ·1/t,~".r!"\\) . 
IllhernjUlcc. It '\\'2'5 ~ .tI;us ~~r ' 4 4"', C.~.~." ftiM~~~: -II H~. 
tha.t the~~lJfe' of'Tr.itlion h.-l3lD .. S.C~,l. de &4JI«,t~11. \~ 'rffn~ .. ~)" l'\ 
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OJ Tellaments. 
thein, or before they had entered upon 
it t. And this Rule was fo ftridly ob
ferved, that altho it wefe becau(e of 
Abfcnce that the Child was ignor;\nt of 
the Death of his Fa.th~r, he had 110 

Right of Tranfmiffion, If he dll:d in 
that Ignorance of his Right. And it 
-was out of mere favour that the Empe
tor Antottin excepted tl\e Ca.fe of Ab
fence on account of the Pub lick f. . 

There was another Ex.ception in fJ.
vour of Heirs, whether HeIrs by Tef
tament or Heirs to Intefiaeec;, who 
died within the time which the Law 
gave the Heir to deliberate whether he 
would accep):-'Gf the Inheritance or re
fuCe it. And they who dIed wIthin 
the faid time, without explaining their 
Intentlolts therein, tranfrnitted their 
Right to their Heirs g. 

As to Legatees, their ConditIon, in 
what concerned the Right of TraLlf· 
miffion, was more adrantageous in the 
Roman Law than that of the Heirs or 
Executors: For they acquired ,their 
R.ight the Moment that the Teftator 
died, if the Legacy was pure and fim
pIe; and if the Legacy was conditio
nal, the Right of the Legatee depended 
in that cafe, as ir was but ;ufr1 011 the 
Accomplilhrnent of the Condition, and 
he did not acquire it till the Condition 
wa~ accomphfheJ h. Thus the Lega
tee of a Lc£;a.cy pllre ~lld Limp1c hap
peningro die afrcrthe Tclb.tor, without 
knowing aoy thing of the Lcg.tcy, 
tranfmittcd his Right to hi') Heir; and 
if the Legacy was conditLOnal, and the 
Legatee died before the ConditIon was 
fulfilled, as he had acquired nothing n1ln
felf~ fo he tranfmitted nothing to 0" 
thers; whiCh Was alfo natural and 
jufr. • 

This Difference between the Condi
tion of Legatees and that of Heirs or 
Executors, as 'to what concerns the 
Riclrt: of Tr.a~r.niffion, had been efia
b11ihed .in okl«r to avoid aD Iuconv~
niCl'lce, whicb WOL1ld b.a.V£) jappened If 

1 ~ )'~ t 

• L. 1: :Cfll~. ' .. r~ Jel"'. J. iii#. $- s. C. ,JHIi· 
d_'ol~ ~y\" /' ":' 

., L • .a 4!',~: Ie' .C!~ ""I ,,,,itt. ,,~twJ. · J"-.~~ irtU:kl of dtit S.D. -Th.,.t. ~Mhw ~r_'.h. agman ,t4W, 
:t!"'- ..."" "'r4"JWl.tf~ '''',' lttght I 
if ,hi r;,;~1ii ~,4 "0» fIJ, J_itA"~'. 
.,., P, &. III., no CQIlj'".,njl'1 'IIIuh tIUi' 
~., ' ,tiI~"'-'irI iI lim; mil 1.IIf ",!"J 
--_"~. -0/ if i- H prill'i tb4fo whfl 
_igh'~r,,;,. w.'lPfJ/fi ·f." Ib, OmIJT»", (ln4 
""Ii •• ~I'II "~.,, ii ,,, ttl pf~ 
,.,-' '1I\'II.'l;'~"" __ .u... 1.1"'" 
•• ~ 4e "'*1~~ " I, ) 

W·SllltWn't,i4 :Wtfll#!tb Artlt/II q 
IiUI ~.",. f I ! (J I 1 ~ .'~ii1lr ~ 
~\ '""l" Vp,L.n. , 

Tit. I. Sect 10, 

the RIght of the Legatee had nor 'eficd 
10 him J.t the Moment of the De.nh of 
the Teil.ltor. Flor feeing in the R01nrln 

La w the ValIdity of the Legacic,> de
pended on tlte Acceptance of the Inhe
ntance, (0 that if the Heir or Executor 
reno~l1ccd the Inheritance, the Leg.tcics 
remamed nllll, a., has been explained 
in its proper PLace i, it might have 
ha.ppened that if the Right had not ~cf
ted in the Legatee but by tho Execlltot'S 
A(;ceptancc of the Socccffion, which de
pended Oil the E ,ecutol, and \\ llllh 
tllC Exemror mIght put VIi, the Le
ga.tee ',,'IIO fhould die in rlw Interva.l, 
between the De.tth of the Tdhtor 
and the Executor's Acceptance of the 
InhcrltJ.l1cC, "ouid hJve loft hi'S Right, 
and h.(, t: tr .tnfmlttcd nothl11g to hl<, 
Helrs. It \\ ,1<' f,)r [he prcvcntlll<T ot 
this InconvcOlclll't', th:lt It v.. a') I ~glL
lared, 111 reg.ud to LcgJ.tcc\, that 'the 
Rlgnt to the Legacy (hollrd be ,dkJ. III 
them at the Momcnr of rile Dea.r:h of 
the TeIl:ator, that the, might J1J.ve the 
Right of trallfmitting It to their Hem. 
Thus it was .t Favour which was 
gt'antcd them, to dlfiinguith their COll
dirwn from that ()f the fieirs or Execu
tors, Il1 wlut COllCert1~ Tran{miffioll. 
And as thIS Favour was gl'antpd only to 
prevent that Inconvenience, fo it had 
not pl:tce in the Ca[c~ v; here rhe II1<'Oll

vcnicnce was npt to be feared. 'rhus, 
for Legacies which could not be tran(
muted, fuch as a Legacy of the U [u
ti utt of .lny thing, or a Legacy of L1-
berry to a Slave, ,\,.I11ch are Legacies 
confined to the Pcrfons of the Legatee!>, 
the Legatees did not arquirc }hClr Right: 
to them but from the Day of the Heir's 
entring upon the Inheritance I. 

In ollr Ufage the Tranfmiffion of 
Succcffions of InteO:ates talles {,lace in
ditlerently not only for Children, but a]fo 
for all the next of kiD, whether they be 
Defcendants, Afcendallts, or Collate
r.ll Relations. }<'or according to our 

; Su th, n'n"'m~h Article .of thl fifth $,ffIdlJ of 
"m'rilll, /lTlft ,h; B,mllrk 'hat'll tfJ4de *~n rt • 

't to. un. §. 2. f. qllll1fl4l1 dlls II/us/r.leg. "d. I, z. 
0' I. 8. if. quando d,lS Irg. "d • 

Bitt If tim ugtU" ", .,. UfufruCl h4'11J1Jg furvl· 
'V,iI tb. 11/14ur 4 who', r./lr, h .. tl dllet btfm Ih, 
Hftr,IMd ""4t,4 til, $~C#jf""t 1~:ItIJd,t kaTIe bun 
j_jl tilM ,~, HI'" of thl. /II,a UfufruH".r"j jf!&ultl. 
J/lfo th. Frrnts d" tbtU rMr! Tiw IJlffitult, &4n

"lit b"lptn m 814r VJAI't whirl l"qwlJ W()uJd J" 
Ju/1ICII tD ,b, tl/"jruct •• r,. H ID h,s He,r. AtJd 
I17JII til' .h" () f ,1Hn11!1#"la hlWI tm Frlflls winch 
#Mlht 'h b,Z,1Jf '0 hPn frDm the 1m,. thAt th, Sue,,/fo- '/.WI""}!,,,. ~tmbng to tb, Dt/pvjiItQ'iI sf fhl 
T.ft.'Dr, Mi# /lfur4i»g til ,h, k,d'J if U/ufrl<lll, 
whith 4Im 61$ ,,:plMntd i. rh, tIel, 8J ,b4' 
MIII'rt;-

o~ Rllie, 
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Rule, The D.wl grver Sf{/itt tl' the LIV11Z~' HeIrs, If he died within the Time 
hi! lJl!xt llhe,ll Bur ubo II c({pable of JIU- wludl t.lf' Law allowed to Tellamen .. 
ceedl1ll! 1 ' hm, of whIch mentJun ha'> bcr:n cary Heirs or Executors for delibera" 
mad~'Hl another place m. the Heirs or ring, J!, hJ.s been already obfen1ed. 
Blood aClJlllrc chelr RIght to tht: Suc- It reclUs t'cry firange that by this 
cclfion the ,'cry },,1orncnt that It l~ Law the TeltalUentary Heir, who h:ts, 
open, altho the Death of the Pcr~m to known hc!; RIght, and neglected ie, 
"hom they fl1c('ccd h(' un!'!1o,,, 11 tv fhuuld tranfinjt to hj~ Heirs the Succef
them, ~nJ dlU,t tlwy be ignorant (It thc~r l10n ,that was faMen to him; and that if 
Right to fuccccd, and do not [0 much tilt' [..lme Helf had been ignorant of his 
;l,~ know thJC the Deee.tfcd wa" tht.:1 r RIght, he could hare tranfmitted no
Relation, It follow~ from tim Rulj::, thing. Till'> Inconvellience might have 
th.lt if the HCll ..it Law, or lll:xt of been fllfficient to juilify a Rule, which, 
Kin, \~ 110 {lllTi\ cd but 0[1(.' Momt'nt the at the fame tIme that it removed the 
Perron to whom he had Rlghc to {uc- Inconrcnicllcc, would have bc1ides been 
cced, happens to dw immediately after 11 fc ful to pur an end to all the Difficul
him. \\ ithout having ncrcifcd or Imown tieS of thic,. matter, And it is without 
his Rlg:ht, he tranfmlts It to his Heirs. doubt upon trlis Conficlerltion, that in 

As for Legacies, our Uf.t~c gives to Olle of the Provinces of Rlm.'e, where 
aU Legatees the Right of '1 ranfmiffion the Roman Law is moft (ollowed, they 
of pure ;rod fimplc LcgaCle~) which m.ly have efl.lbliihed it ;;1.~ a Rule or Cufiom, 
pars to thetr Heir.s; and if the Legatee '1'bllt tM Dead :.',J'VC,I Sei(in to tbl.' L1VI1Z~' in 
'who has li.1T\>1\cd tile Tc1btor cites be· 'U'/'nt mamm (orvel /J./ji:ueftil, w!JiJtlJer 6y 
fore he Iud ~11()\\ ledge of th~: Legacy, 'Te(lamcut, or 71Jtt1107!1 'J ejiamctlt n. And 
he rranfmlt., It neverthe1ef., to hl~ Heir, jf thts Rule be juLt III the Rr)man Law 
11' the fame mJnncl .til the Bdr:1t L:tw, fJr Lcgatee~1 that the" fhould h.lvC 
or next of I\in, trj.nfmits to hIS Heir tht"it Ri~ht at the Moment of tht: Delth 
the lnhel Hance. of the Tc!bror, what InjllfliGc ","ould 

There rl'm.til1~ then no other Difficlll- t!lere ,be in It, d it thould tal,e I'I.!cc 
ty, excc11t in the Tranfhliffion of Tdb- hkewlfe for the Teit.tmcntary Heirs or 
mcntary Succeffions; and there would Executors? tincc it j" true of the Tef
remam none even in that, if the R uk tamcntary Heirs, as wel! as of Lega
which gives the Right of Tranfiniffiol1 tet:s, that they hold their Right by the 
to Legatees when they have out-hved fame Title of the Wi\'l of the Tefrator~ 
the 'J 'eH:a:tor, had been nrended to Tcf- , and of the La.w '" hich authorizes the faid 
tamcntary Heil s or E:xecutors, A Rule WlII, and that this Title IS fUll more 
fo c:lfy, and fo plain as this, would favoUl·able for rhe faid Heirs or E "cen
have rnt an end to mallY Difficulties tors than for LcgJtl~ec;, v. hom the Tef
'Which flill remain in the PrincIples. of tator hath IcC:" (,onfider'd than his Heir 
the R01'/1(m Law concerning this Marter, or Executor; and in a 'Word, that the 
and '\!Vould h:weremo\'ed.lncol1vel1ience~ Tefiament IllvlI1g its EReCt by the 
therein, wInch feemcd to dcfervc thOlt Dea.th of the Tcfrator, It is at the 
fame Provifion llwtlldhave been made Moment of the f~lld Death that the 
to guard. againfr them, as ",,:ell as chofe Teilamentary Heir ought to take the 
rel;1ting to Legatees. For if it would plac~ of hinl to whom he fucceeds. 
be h;trd for a Legatee who fhould :die Atld it is alfo the Rule, that at what 
bcfor~, the E:\ecutot~S accepting of the' umc foever afterwards tite ;'(aid' liei.r '~r 
Inhentance, that he oould not tl"C\nfmit ElI.ceutor accepts of 'tb~' lriheritallce, 
his Right to bi~ Heirs, itw~uld not be he i~ confidered as if 'he bad :u;c~te~ 
'le.fs hard for Children, or other Sllccef~ ;t at the MoUtent':bf, the laid,':'Death 
rl)r.~ , of an Executor, that becaufe he flod' ,is bO,U'nd. In me' 'Wuc, ',:manne~ 
w,ils ~gl~raot of his Right tD th~ Inhe~ for a~l the "OI)arse~ that. Were f.1ll~n' 
r.iran~., whether, tht'ough ,Abfen(!e~ 'or due before "~I,~.e~ed, 'the 'Suece{~ 
fo~_or ':CauCes, ht)' cou~,f.t'it)ttran(mit 'lion (l. " :, 'i':,I' ,; , ' , ;, 
it if tie'cUOd'in this Ignorall~; \ a.,a that ': W ill it' b~4eaed agaibft ,rb,(},~t~n{:. 
t~t1S 'a. ~e C~llnce ih~ld difHnguilh 'miif~n of .";Jn~etita1?~' 'in t~)I" " ': 
hIS COl1llit~(;m £rom.'tftat o£ 'to E~~clltor' where 'tile, ',f'ell-amcut'llly I Heir, 4 
'Who fllbuld ~U~"~frer he 'liad JtQown. of without kt~ow::t.~g :mytbing,Ofj~~, "f .. 
his Right, artl!oJle/~ad ~ade' bo; "S~ep '~meut, that'_,e CI1:UiGt adqui",'~~ht 
towotrds exerCliUlg: '~t .. ~1 Fat tie: ~Ould 1"1,.:'" ,h,cN1Jmu e! lS~dea~~~ "~;:f'<I1 ',,.,, 

neW~thelefs tranfsni\l;',~~ Right'to his Guibnn~"..4r~icl' 74- " , I ' :i",,, \(,,;;.~ry q~, 
i '" 'I "'\;",.", c '~' " 8,01" ftft'~.;.trJM,~".,~ __ IIiI:pf 

m S~",m.fr'It¥"'."hU,p~~i/. f~rt~ ."",b.;. R,srlllnil E~".rH"tm''Icn'''~:'':~:'' 'I ',:,: ::';, ,1. 

Wbi~ 
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wllich they know nothing of; and that 
the Qyaltty of Heir or Executor, 1111-

plyi~g Engagements, It IS nccc{[lry tor 
acqumng all Inhcl'ltJ.oce th.lt the HeIr 
or Executor lhould know the Right 
which jr; fJllcn to him; and that thcIC
foro he hJ\'mg been Ignoranr of it, Ius 
had no ShJ.rc jn the Inberit.1nce, and 
confcquclltl} could not tranfmlt it to 
his Heirs? But tilde Reafon .. would 
prove 10 rhe [..l.me manner, th,lt there 
w<)uld be no TranflmlIion even in Suc
ceffious of 1l1teilatcs, and they \\ ould 
prove likewifc, that the Legatees who 
,bad kno\\ 11 nothing of the LegaCIes lcft 
them, could oot tranfmit thcm to their 
Heirs" a.t leafi thofe whore Leg.LC1CS 

{hould be fubjett to fome Charges. 
Will it be 1:lid, tbat the 'fellator has 

confidered only the Perfons of hj~ Exc
cuto~, and not the Pl'rfOIl\ of their 
Suc(~cilors, and that therefore the Execll* 
tor being dead \\ithl>ut havmg acquired 
the Inheritance, his Heirs or E ,<ccutor~ 
ought to have no Share in it? Bu.t this 
Re.lfon ' .... ()uld prove the fame thing a~ 
to Legatees j and {inee it proves notlllOg 
with refi1cCt to them, neither ought Jt 
to prove any tll1ng with refred: to EJ>c
clItors. Thus the only n<Ltllral Eftcd of 
t:his Reaton would be to prove, tilJ.t if 
he '" ho i ~ inUitllted Heir or Excll1tor 
dle~ before theTufl:ator, the Inftitution 
does not pars to hi-; HC1!~; bUl if the faid. 
Heir or Executor fLlrvivcs the Teftoltor, 
it 'Would be againfi his Intention to de
prive him of the Right ot T'"Jllfml[
lIon, {inee every Tefi.ltor meJ11'>, that 
if thofe "\, hom he in[htut('~ hi& Heirs 
or Executors do (urvlve him, all thc 
Good!> oj the Inheritance ilioutd be 
theirs ill the Moment that his Death 
1harI div~ him of them. To which 
\\'e may likewj[e add this (:()ofidcri
tiO&1~ which is c;ommon both to tile Exe
cutor and to the Ltl!?;J.tee, tha.t it it. not 
abfQhltely tnlJ:) that the Tefi:J.tor hath 
only cOtttidetl'd their Perfom. For it is 

~ ""cry lAfual fot a 'Friend tl.\ iniHtute his 
Fr4nd ht~Jleir or Executor in to~!ide
ration ~"Ils Children, and to leave a 
,r~g~trtQ a. "F:rjeild upon the (ame Mo
tives ,CO<.t 1lbe'1'lranfm{ffion in thefe 
Ca 'U'aG~~bte (0 the It1teI)tion of 
th~ . " Bt¢ ~ven itt the Cafes 

,"Where' tt~~~i()tJ of the TeftatoT is 
(.~ft. ,t(h~ i~tePerfon of the Exc
~0(/aIli.ll:.6~t"" 'the Right ofTranf-
,mifRiitJB'n ., ~ ~ Ids compre-
Jte~d in ' '. 6,Uoo of the refia
~or: FQr"~i# " ~ the Itttfre1l: of the 
€~t!'Cutor ai\ti I .' '~,lMatee, .that the 
G~ whicb cqmttlttlfbtn by", 1'efta-

Tit. l. Sed. 10. 

mcur fllOlIId paG to the Ufe of thell 

Att.ur'>, '\\ llether it br to acqul! their 
D,"brs, or for othef U res, '" bit lj Ul1-

?ot be dOlle except by the RIght of 
1 ranfJmffion. Thus it m.l), be f..tid, 
that the RIght of Trall(mdTioll bC1I1g 
fOl1o,dc.d on all t!,cfe Pnnciplc\ of ~ !]UI

ty, It '''JS not Jo much a F,nollr done 
to the LegJtee~ 1I1 the Rom,zrl LJ W, a <; 

an, ACt of ,~lI[bc(, in gn 111;'; rhem the 
RIght of 1 runfll11Hiull, :t.ltlh)ugh tll;Y 
fllOlIld happen ro dIe bJ')IC they I.m w 
<lily thmg of thL Lcg .. c), Iud th,n the 
fame Julhce mlgbt be 1t1,C\'.Jrt' c\tcnd
cd to Td1:amCl1t.lry Heir~ or J~~eclltor~ 
WIthout allY IncolII Cl1l~ nee. 

Ie [ccm<, re.lfollJb!e to n)nclllde fi"om 
all thdc RCnt'diol1~, tilJ.t hl1lC neIthcr 
l1J.tural EqtlJ t} llor RI l[on T\ neel tb<.: 
Condinon ot till. TcJt.UlH.n~.uy Heir 
'\\orfe thJ.11 tlldt of tlt, it ~.n_I., it 
v. ould have been jlln tl) !),l\ '- n,' de It 

equal as to tllC Rlf,llt of TrJ.nU11l1T.on; 
and that the Rule ,,11H h ihoukJ hJ.I C 

ordelt'd it [0 bc:ng f(llll1dc:d on {lunu 
pies [0 natufJI as thd,', ,\ oulJ hJ\l 
beelJ much nJIJI"C u!efuI than the fCH r.>1 
Subtiltics " hI c h onl' mcct~ WJtiJ in till.., 
Mattu, :.is '" ell ,16 in vthcr~ of the Ru
rUd'l Law. ~o that it wonld h.lVC beell 
conl't.nicllt th.it the Rull, 'ZI'I! D£ 11.1 
giver Sl'f{in to tb, J riJtng, hJd beLli tnJ.UI.: 

common througlto.lt 111 Sllrceillom by 
Teftatnent, .1'> \\ ell J.~ thoro VI !thollt 
Tcllamern, as \\c ha\.c (Lcn t1~.Lt It i<; 
in one of the Provinces ot F, allU!, V. ht"l e 
the Romall Law is moLt in ufe, and ~ he! c 
the) ha.ve VCI'Y pludently jlldged, th.lt 
it i.., mnch mOIC ufdu! to clIA>!ifh TnL1[~ 
mIllion \\ Ithom dlIhnCtio[] 111 all (ort<; of 
Succclliol1<;, "hcthcr it be JJl Heir that 
fucceeds by Tcfl.unent, or without 
Tefl:amenc, whether he lmew of 1m 
Right, or dIed before he luiew lny thing 
of it, than to Ulcmducc Diflindion<; 
full of Inconveniences ". ithout any Ad
vantage, and (erving fOf no Qther U(e 
thlltl to give occafiOil to many Lav. -Suit~. 
It is without doubt lIpon theft; Conlidc
rations, that altho thi~ partlcul"u'Cllftom 
in one Province, which it. gotrcrned by 
the ,",'Titten Law, recIlls to intl!lllJrt.; 
tha.t in the other~ thev follow the R,I'1UlIZ 

Law., vet {ome Authors have rhoijght 
that tlW Ma'Xint\ That the DI(ld giver 
Seifin to the Li'IJing, is btlComc urtivcrfJl 
tbrollgbout t~e whole Kingdom 10 rre[
tamtl1tarr Succcffions, a ~ \.\ ell as ill Suc· 
ceIDQos ofIntcIWtes. 

It (s ~o be remarked on tbi'\ Ma~ter of 
TranCrnHIiOll~ rh<lt it ('on~ains fome par
ticular Rules which w()uld be of neec!-=
fary Ure, even altho Tr~11fmlmOU fhould 

tahe 

10 I 
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take pl:l.ce in Tef1:<tmcntary Succeflions; 
a~~ for example, that winch concerns 
the Tr:lofmiffion of conditional Di{po
litiollS: And that there are .d{o other 
Rl1lc~ whIch relate to the'l'rallfmiJfion 
of leg.!1 Succeffions, filch as thofe which 
ar~ c>.plained hI the lirfr Articles, which 
lcgal'd 111 general the Natllrt' of Tranf
mimon. 

All thefe feveral forts of Rules {hall 
be explained in this SeCtion, and {hall 
tal(e in every tiling that belongs to 
dlls Matter llf 'frJllfmiffion But fee
lIlg the Ufc of Rules and Pnnciplcs is 
much faCJliratcd by the Application of 
them to the pamel/lar Cafes to which 
they may agree; and tha't we have been 
obliged to explain many of thefe Cafes 
in the ninth Seaion of the Title ofLe
gaclcs; the Reader may be plca~'d to 
have rec(mrfc to that Sretton at tbe fa.me 
tim(: that he reads this. 

The CON TEN T S. 

[. DLjZnltlol1 (f 7 fanjmljJi(Jjl' 
2. To what <b(mfm1ffion 1f limited. 
:;. TYanjmlfJifm taker place when the Right 

If acqutred. 
4' Tbc Ttan{miffion depends on the Cfmdi

tion in 'Which the Right is at the time (If 
the Death 

5. There IS UD Tranfml/Jioll, if the !l'fla
mentar) HeIr or Legatee dm before tbe 
T eJ1ator. 

6. The Injlittttiolz m!d the Iega,y mm ~e 
conceived in Trrmr wbhh makt· tbern to 
parr to tIn' HetY"J. . 

7. The A,c.ePt,llIC': of the Inheritance gives 
thf R,x,ht of Trnnfilliffion. 

8. 7"'be r eftamtntary Heh', who dies 'Withtn 
the T,me allowed for de/zbmlting, tra1JJ
mitt hI! /tight 

9. W.ben the Iu{iitutiolz or Stthflitution of 411 
Heir t! cOllditional, _ hllJ' 110 Right eo 
tI-anfrnit, un/cis the COIJdition be come to 
ptffl· 

10. 7'ran!Jni!Ji-IJ1I of a Legacy that i! purt 
alld .fim/Ie. 

~ I. TranJmifJion oj' a. tQiJJiti~Jal ugacy. 
'I ": -rrlln{mijJiOJt qf a IAt..1-ry to an uncw-, ~'I'I Day. ',' 
1 3 .. ~ Rnles of 1hmfmtffion mtf} be ap
'pnt«\~ Suf,jlittl#O"S, and t~ P1_iary st •. _I11• l", , 

f~'" , 

die before they have exercifed theif 
Right a. 

a Succeffio nem ad h:l!redes fuos tr:\nfmittere. 1.1. 
m ,: c. de jrm deub. See ,be Preamble of tbl' 
SectlC)l1. 

II. 
lt refults from the Definition ex- 2. Xowhar 

plamed in the preceding Article, that TTan(mtJ
when the Heir or Executor has entcr'd fi.o~ " 1,-

I I I · d h L murd. upon t Ie 11 wrltallce, an t c: egatee 
has recch'cd the I.egaey, it is not any 
longer by the Tranfmiffiort that their 
Right paiIes to their Heirs, but barely 
by Succeillon, in the f.lme manner as 
their other Goods h. For Tranfmiffion 
is underflood only of the Right which 
[he Heir, 'Or Execl1tor, or Legatee~ 
may have to coavey to his Heirs aRight 
which he himfelf had never exercifed, 
and which may have been altogether 
unknown to him, as will be feen ill the 
Sequel of this Settion. 

" ThIS u a Confeque"" of tht Definition of th. 
KIght o!Trll»(,mjfon. 

III. 
The Heir or Execl1tor, and the Lc- ~. TranI

gatce have this in common, that both m~jfiD1J1 
I d I h 1 h R· h f fillies p a" 

t le onc an t lC ot er lave [e 19 to when fhl 
Tranfmiffion l at the fame time that the RIght IS 

Right to the Inheritance, or to the Le- 4uJ.l4iml.' 
gacy, vefrs in them. For having at 
that time their Right in their own Per-
{nns, it is a. Con(cqllenctl thereof, that 
they Ihould trallfmit it to their Heirs-. 
even altllough they themfclvcs fhonld 
die before they had received any thing, 
the one of the Inheritance, and the 
other of the Legacy: As, on the con-
trary, if when they die the}' had no 
manner of Right in their own Perfons, 
£hey could tranfmlt not bing to their 
Succea'ors c. . 

e a" thl followm: Artku. (II IIlfo 'h, 'igblh 
11»1 t",l'h .ATI'eh,. • ~ 

s" ;n rt14tJo/i II Ihis Arnel, aml tlm-fo,htu fill
l#w. ,h, jixlb 4111l1lJ' ,'her IlIlldwing AnillH Df ,h. 
n;",t; $Ilt~n " L"";'~. • 



Of Tefiaments. Tit. I. SeCt. 10. 

v. 
S. There IS There is likewife this common to the 
110 1ranf Tefl:amentary Heir, and to the Legatee, 
mtjfion, If that altho their Rights have the Tel1:a
,he 7 ,fla- fi h' 'Iv 1 h I r l1mlfary ment or t elr It e, } et nc'v er t C CIS 

1°3 
tranfinit to hi~ Heirs the Right to ;:;;1~ ;;!I~/II of 
ther III the F.fletts bcIongil1()' to it. for li/lJ/j1I11{

by his A("ceptaure of it: h~ had .l( C}tU- fleTi. 

red the ~lality of Heir, and the Rl"'I'ht 

Bar or Lt. if it happens that they die before the 
gam tim Tefia.tor, altho ;tfrer the making of the 
brjm ,h_ Teftament, there is in that Cafe no 
1ejlaM. Tranfmiffioll; for the Tefiament was not 

to have its EfieCt but by the De,lth of 
the Tefiator. So that when their Death 
precedes that of the Teftator, they have 
no Right, and confeqllcntly do not tranf
mit any thing e. And there would be 
niU It:fs ground for Tranfmiflioll, if the 
Teil:amcntary Helr ()r Legatee were al
l'eady dead before the Teil:amcnt was 
made, it being poffible that the Tcfl:a
tor Imew nothing of their Death f. 

, P10 non fCllpns fUllt lis lcJicb qUI VIVO rella· 
tOle decedunt. ex §. 2, & 3. t. un. C. de (aaue. 
toll. 

I Si eo tcmpore quo allau legatum adferibebatur 
in rebus humat)r3 non erat\ pro non (criplo hoc ha
bebhur. t.4. if. de 1m qu£ pro min Jcript •• 

VI. 

6. Th, l~. We may add, as another Rule that 
film / IV1/. is common to l'efl:amenrary Heirs, .and 
ami thr to Legatecs, that if the TcH:awr h.ld 
Lc,vlrl conceived IllS Difpo6nons in {uch Terms 
:=~rl';~ld .11> to lhew that it wa'> Ius Will, that 10 

.,1 1 emu (.a.ft.: hi" Hci r, or Executor, or Ius Le-
wfurh gatees, fhould chance to die before their, 
make dmn Right: tell to them, the, (aid Right {hollid 
to p<JjJ to I I' Ch'ld '" 1 tv H pa s to t 1t.'lf ,l ren, or 10 genera to 

ems. tbeir Heir«>; filCh a Dlfpofition would 

to the Inheritance h. Thus thi~ Rig/Jt', 
as welJ as :1.11 the others which he might 
have, ,would pafs to hiS Heirs i, and 
that with much more reafon than in the 
Cafe of the Rule that follows. 

b See the /irfl Article of Ih, th"d ,seCt,O") how 
on, ACqlllrlS 4n Inherltallce. 

, H.£res in omne IUS n10rtUI non talltum fingula. 
rum I trum dominium fiH:ce.hr. l. 37. Jf. de'.,'!. 
vII {It".. h&rtd. 

VIII. 
. If during the Time that the Law 8. T/;r 

gives the TcfLtmcntary Heir to delibe- Teflamm. 

rate 1n, w hetber he will acccpt or refufe t4
h
r
y ld"ielr 

h S 
u' ~ It! 

t e ... u("~cffion, he happells to dw with- 7.VlthJn the 
out ha.vlOg donc anyone ACt :1,<; Heir, hc time at" , 
Imow 109 of the TcfiJ.mcnt, '" bether it lowed (or 
be that he wa.src.llly dchbcr .Iting about dd,!" ra-
't" h I 1 d' tm",trAnf I, 0; t at. Ie Il.a not Il1 .lily manner mit, 1m 
explamed hIS Mmd therein, but only RlgIJt. 

that he had not rCl1ol1l1ccd the Inheri-
tance; the Law rre[umcs from his SI-
lence t~at he w~s delibc;rflting, and he 
tranfmlcs hiS Rlght to Jus Hcir&, who 
ma~' III thcir own Right accept the In
heritance, or renounce It t. 

I SanCimus fi q\lis vel ex tdhmento, vel ab in. 
tdl:aro. vocatUS dehbcrallOnem merucm; vel. G. 
qurdem hoc non Ic::,cm, non taillen filcccffioni reo 
nuntr3Vem, ut ex hac c:m(a dellbclare vldcJtur; fed 
net illrquld gelfenr, quod adltloncllI vel pro hlZ!re' 
de sdhonclll indue.lI; pr:rdrCl:um a:bltflUllJ In fill:"' 
ceilioneru (uam trall(mlttat. .• • Et Ii qUldcm ipfe 
qUI [Clen. hZredll:1rCIil vel ab mteflato, vel eX {db. 
mento fib! clfe delatarn, ';chbcl;luonc wrnllllC pe. 
ma, lIlua annale rcmpu~ dceelferrt hoc 'l!~ ad 
fuam filcce!lionem Il1l1a allnalo lempL1~ ex,enda,. 
t. 19. c. de Jure dQltb. Sin autem mll-.lme (cropare 
~ecelferlt, Iellquum tempus J)IO adcllnda h;rrcdltate 
fUL~ fil((elfo ... bu~ hoe aliqua ubiera(t: Ichnquat: quo 
(ompleto, nee ha:redlbus eJus ahus regrc!liu in ha:. 
red!tatcm habendam fen'.lbmrr. d. I. 19' , 

have its .Etfctt not fo much by the Right 
of Tr Jnfmtfficn, as by the proper RIght 
of the (did Children or HeIrs of the 
Tcfbmcntary Ddr or 'Lega.tee, who 
would to' rei's Cafe be called by the 
Tcltator by way of Subfiitution to the 
()ther .. g. 

g $;"C6,In Will of "the' Tt~4tDr hol4s the placs ' We have not fet down in the Ar-
~ a Law, lJ~th"" ~/Iid hind,,. (Iit/1 II Di(pofttm, tic1e that which is (aid in the Text 
frDm .ba~g tli ,,:.fiN. .Ana WI bR'IJ~ {it down That the Heirs of the Heir have n~ 
Ibir .!til" h,l't, heialifo II ir a l'rl&4At;o" ufotl b, mao more Time for deliberating, than what 
"''.[01' tr,,,mui 'fth, hmts 'u/hJ,bIN4b th, 7rllIJr remained to the Deceafcd. For if there 
!'II!!7J, ' ~h ,4ktlrl: M" 1/1 J,jJ.1JI adtkd to thll • d I 

;

' ifJ', '''1114t~r" 'wht"~1 #1ht;1I WtlllhAt remal1~e on y two or three Days, or 
,it;' 14l4,'if1!i.tfo"'"f, ~"trBjffon 1~1f" 'rIt4:'Y,hiWI this (0 little Time d~at it ,,)Vas. not pomble 
, ,$I,'Q '~;;f"J~ J1"/JIht41lct D~ :tht t'l~r'Y to p4fs for them to excrclfe tbelr Rlght~) Equity 
1~"l",h, ,:1,'!f;r~ ,'f4i~~/I#llrlj !/,,,,or Mg8' would require that, theY ihould hil1f~ a t. bir 'ff:',rJ#rP ~ I'" ~t./4r 'xJ.mpJ,~ '11m Ionl7M'Delav • And"ts it is not agree-, 
~ ¥''''~ii~ft' r,jl4tpr g~1 to fut:b, a one b~' I'Ur. 
.qd 1u .. ~1'';''''';'1~''''',' ,;~, • ,., ' ablet'? OU~ !ageto.be fo very ri~o-
, , ," ','"' :"~~!,'1,,,i, ',,:,,""'.' '. rous ltt [nch hke C.1fes, it wOldd feem 

/,\\'/f'~t)"ftf,:'ll'J;·~'t " , 'IN,.... , . n ' r D ;' "J, ", 'l":l'~lt ':;',:~~'F, /, ", .'" , ll1l1·to grant u~to them !ht lame clay 
,. Thf4;-~'~' lr~ ,: 'h1MfU)ed .Heir hy a that"the Qrdu~;anee ot 1667., 1it~ 7· 
ttP'r.t. ~lt~m~n¥: ' , .. eiiepted of the In- Art'. f,. gi~~s to lIcirs to deliberate jn~ 
~~nQ':" '~e~i~e, :.uS' >':" .;0 die before , feeing t1ut :Delay is on~y fot~y ~JYs af-
il'V"r'" '~~d'~'1 di:", "f. c'h~' QuId ter dle Itw~tltary. ~, ,,,,,,~, , "", I 'Vf We 
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We have mentioned 111 this Article \ ell to t11C Heir at Law to dem:l.nJ the 

only the GJ(c \\hcre rIle TdlimentJry PoJkIliol1 of the Go()d~ that \\-Cle faUell 
Heir Irnew of rhe TdLuncnt, and died to hun) {ild not nm .tgainf!: the Hem 
\1. irhlll the Time allov. ed by the La w '" ho wa1> ignorant that the SucccJTion 
fot dclIbcratmg; and h,we [.ud nothing wa.s fallen to 111m c. And if It IS jufr 
or tLc: Colfe where the HeIr who knew to grJ.m a Delay to the hving Heir y. ho 
(,t tilt,; Tdbment had let' the Time for W.t') 19nor.mt of his Right, alt:lO the 
(klJbcl.tting flip, without maHng any 'J'ime regulated by [he Law be explrr.:d, 
])\.cl.!r J.tion, and died afte:- the faid as that Delay is gr.Ulted by an c\prefs 
TlI'lltl WJS expired. For although by Rule of the Ordl11.mce of 16(7) 1;t. 7' 
the Roman L.n', that Heir did not A, t, 4 is It not as eqllitJ.blc to gr;ultto 
tral1fnl!t hi\ RIght to his HeIrS IJ, ) ct the Snccdfor of this Heir, wllo begins 
our Ufage fccm5 to be oppolitc to that to know the Right of the Deccafed, 
Rigour. the fame Delay WlHCh would have been 

And [L(~ing by the Ordinance of gr.ll1ted to tlie Dcccafcd, had he been 
1667, the Delay for dchbcr:mrtg is Ot1~ In a Condition to dern.llld It? And 
h, .,\ ha.~ becn already mentioned, of a& it has been found jufr in the Ro
forty Da)'s after the Invcntary, whereo:ls 1nILn Law, that the HeIr who knew of 
by the Roman Law they had whole Years hio; Right, atld died wlthlll the Tlme 
to dcJihel'arc Hl, and that this Time allo\\ ttl for dehberating, fhould tranC
d torry Day" would be too fhort a rime mit It to his SucceOnrs, altho he had 
to talle auay the RIght of Tr.anfml[- done nothing to !hew h;o; Acceptance of 
1i0J1, It docs not fuit '" ah our Ufage; the InheritanccJ provjdt:a only that he 
a ~ hJ.'i bU,1l hlw\\-lk J Ircady tolkcn notice had not renounced it; may it not be Cud 
of: to ouferve tim Rlgour in the Cafe'> of the Heir who die~ In 19norall( e of Ill'> 
at Non-performance of thatwillch ought Right, that the TIml' tor dehbcrating 
to be dOlle 'Yo ithin a. certain {pace ot ought not to run againfi: him? And lt hJ.
Tune, unlefs there ,\('re [orne EqUIty \Jng beelllmpo!Tiblc t()r him to dchbe
In the {hid Obfervlnce of the [aid Ri- flte, fome Time for ddibcrarmg ollqht 
GOUI": as, fM example, to exclude one not to be rcfuCcd to 1m Succejfor. From 
,~'ho had a Right to difiolve a Sale by whcllcc it follow .. , that the'1'r,mfitu(
\ irt'lie of a Power or Equity of Redcmp- fion to thi" Succdior is as juH ai> rh.n to 
tlOO, and u ho fbould nor come"" ithin the Heir of him, who havmg il110\Hl hiS 

the Time fixed for bringIng the Action Right had m:gletted it to the Time or 
for that purport), Thus the Heir and hi~ his Death, whIch ll.lppcncd \\ irbin the 
SllC( clll)r 'Yo ould be :dwa.y~ receIved to TJlne allowed for deliberating, ami 
c}'crdfc thcil Right, and would not be wl)o dId nt\'ct'rhclcf., tr..ln(mit tht: S!lC

nfl/fed all fuch Dtl.1Y.'> as fhol11d appe.tr ccffion to h,s Heirst ;t('cordiug to the 
to be jua anu nccdl:uy h. Rule explaiQ,ed 1ll thIS Article. 

nut If the Teli-amcIJtary Heir fhould The Read<.'r may join to there Con-
('h~('e to die bcfi)fC he knew of his fld~rattons the Re/1(."1(ions which have 
Ri¥fht, would he t r:11lfmit It to his Suc- been made on thh SubjeCt in the PI eam
ceflol ~ whether he died WI thin the Time hIe of this Settion, a.Dd pa.nituI::u Iy 
aHowcd f(lr dclibcrlfmg, or after the tbat which has beCll remarltcd touchiug 
(<lid Time? It migh1: be urged in fa- the Sentiment of rhofe w.ho chinle that 
vour of the Tran(mWiou, tha.t as in the it is at prefent the gCl1eHlJ UCage of the 
IVmMII Law the Heir who knew of his Kingdom, th4t tbe Rule. The De-tU/gitltJ 
Right did not trallfmit i~, if he died SL'1ft.'l to the Li'IJ1n,g) ext~$,'tb Te~amen
wirhQut declaring his Mind, h~w~'lg ;et tary Sucreffions. 
the, TJMe par; which the Law aUQwed , Q.utcunqu~ djUle(4iClrit~'alu'nQI,(pp\\letit, n:11-
l)rm for ut·W)cratil'rg"; a$ has b~n ju(}; III dubmltio cLt CJ.lIi. c«-- cJ ItIlI) +. J. t. if. 1t4U 

.now nbfel ved; fi) it w(JI.\ld fee-m > to fol- mJo 'It bon. Jl-f'jlr'III t • 'Q.ukufl~ ri. ~ paren. 
talV by the tt4tQ of COdtl"tt'lCS) that tUlllt vel prol(~~"J.t~ fu"~1liofle lure :fibi. co • ..,.-
'i~ ... ~. tIn. h tete clian~ir .. ~llWi lion tlbelfc n pet' ~'UnlClt.mtlt 

t~~l$I,1 J~e O~.tU· t'lqt, ~Q rtt~ agt IJ~ t e \'~1 ignorantia. t'-I., vel ilQfeq~,1~~ V~\ <Ju.unl\~" 
Het,~bo fu()uld ~h'C 'W{Cn0I!t f"",ow-' qlo/'¢ allam r~",imra pn,~irUh1i~l"1S~ 
lcdgb' 6~) 'his l~.i~ht; in th<; r .. e ml\ttt- rllm pctreal~.,.:rNl'l~e Pttiilt'o~~*I11"{ ,~ 
i1er a~1d:t4e R~1t Law tft6<1'ime'gi.. .~ h'z( ~ bu/urmIMi r.t,IttlP~ '~I~ ~~I" 

";;1 Jt:.....' " \ "I~, ,.r.\U , __ : I. s.' c. 4"i,1ll~." f,)1f~ t-fPf:. 
<I Sf ip~(~"'.T~~j~jtUJlt'(k.,_. 'w.. " .," , , 

dC'll C\1t~ Wlcall,ltn f\lure; UIl'tlp()rt. trllnU4~ ~ltiil ' , ' IX 
tC(lIlil, tx quo yer,~ ~I're~.nd.in. <, l' • 

hifK~lt!l~em nl'l\1'lr,~"':f.lcutniwc~('lil\f' ,,1
1

1f "I-I'!.' . ,,.' r.lw<l 
,,*Jutil»fl'+l:odi b~~Qt.,J.19' c. b J"" 1Ii" H', .an q.ultUt~I t;,t· 
Ih~ , 'J • ", 11r ' eltl ora Sub:ft~mlJ~. \ 

.b $,' tIl; ()'4m~~ tf ~$1. tit. 7- Art. 4, <Il3l, and the ~d~~ not, 



Of Teftaments. 
Hllr IS to paf$ at the Time that the SucceffiQIl 
(ortdllfO- fell, or that the Subl1itution could have 
TJof/, h, k r {j ,. 
has nil t:t en place, the Hejr orthe PerlOl1 Uu-

RIght to fiitllted to him, !bonld happen todie~ a~ 
tranfmlt, he would have had no Right himfclf, Jo 
unlef$ the he could tran(mit nothing to his HCIr. 
~OIldltl°t: Thus, for example, if 'a Teftlror had 
;:/s:me inlhtutcd or filbll:itnted one of hi .. Rt-

lations or Friends, 011 condition thar he 
had Children, or in c.lfe he were mar
ried, his Death bappenillg before the 
Condition, v:hcthcr before or after that 
the Succefllol1 fcl1~ or that the Subfiitu
tion could tal{c place, would have JI'\

nulled in his Perfon all U [e of the 
Right to itlherit the SUCCCffiOll, and to 
tranfinit it m· -" 

m H:l'fes & plJre &: filb <onditione intl:mll pOlell. 
§. 9. ,nfl. d, h~red. Infl. 

If ;s fhe Nature oj' Condltlom, that what de
ptndl M them fhoultl ha'IJl Its Ejfeif, or remain 
mIll, accord,,,g liS the"} bappm, or not haptun. See 
the fid't AlUcle of the elgbth Seltion. 

x. \, 

10. Tranf As to the Legatee, if the Leg~y is 
TIJ!f/iOTJ of pu.re and limple} that is, without Om
a Le~ac"} dition, his RIght "ens il1 him a.t the 
thtH IS pur, time of the 1~efl::l.tor's Death, as i~ (:'x-
antiftmplt. I' d" I i 'f h I P ame 10 It'> pace n. am 1 e (, lJIH.C<; 

to die before he has demand(;d, or even 
known of his Legacy, h~ tranCnut!> hi., 
Right to his Heir'> o. 

1J See the Pream/le of lin, s.nIOlI, lind tbl' jirl. 
(econd, and thIrd Arndes of the mm/; !>rcltcn of 
LegaCIes. 

o SI pUlum legaturtl ell, ClC dte mortis dte~ ell" 
(edit. l. ~. !I. I. ff. fJ",alld din Jrgat. v,l lidfll. mi. 
I. fin. §. J. J1~. f. c. de .ad. roll. 51 po{blrem 
l~gatl cedentem leg<ltall\ls decelTcllt, ad ha.r<!dem 
fuum transfelt le:ga\l.ulI. t. ,. 11. quand. d,es legat. 
'!Jet fid •• ed. 

Tit. 1. Sect 10. 
JJad none Ilim(clf p 

p Lel.'1ta Ji,b conditione re!l[la non {htim, (~d 
cum condulo extrrt'nt, c~berJ 1O~'Plllnt; rdt·oqw.: 
IIltCf1lll deJct,;lrl non po'm,1 unto 1. 41. If. d .. COT/d. 

&d'TlI. 
lutelcllt.! lC!!,~lIlm fi ea perrona de~etrel1t, cui 

legarum dl fllb condllloM. I. 'it;. '01. 
Sec rhe tOl/l eh and elevenrh AI tides of the nllllh 

S:lboo of Lc~acIC\, 
It IS n'(fUa~'Y to remar~ on tim ArtICle tht tli/ft

flma ft'huh Ih~ T aWJ mal,:e btt'Ulcm COlldltltnH In 
11'(lamentI, and thlJL or CO'llmanlJ. Tbe Iltffi. 
relICt conflfls m thll, That m Ih, D1ipo/ulPns of 
Tc/i4ton, thel e IS only the T,jiallll Imr.(dj 'U.!ho re
gltlllw the 1 !ftt'f of t,l, DI(P1 (mOll, 4l,d If II dOCI 
Ilot eXl',,{ly ,ompreh,ml rbe lidn oj him In wlJiJ(e 
Iti1/JoNr the Dl(pO{ltlOrJ Is madr, It IS IlJIlltrrl to hi< 
Perfllh, t j,at IS, t hat If the RIght 1$ not acquit til 
to thf/ Perlon dUrin!, hJS Lr!f, ht (art fUW!" It 

1J.Mh",Z of It to 1m 1i8tr. Rut In C/lvenants l/;erl' 
lire two Peljo1lS, who trial botl) (or thetrjc!v,s o'lid 
jar :helr liw 5, If tlJf'j are not e,xCtj"d. TIJUI 

tJ,~ fjfftf Of LOT/dlllOrts In Covenant, pr'lf J 10 th~ 
HUrl. See tilt" till! t(.ellth Article o{ tbe I\)u"h Sec· 
tlon of Covell~ms. 

XIT 

Ab there arc Legacies" hich arc made I ). 11>1"(' 

to UtlCerralll Day,>, an(,t wlw'h are COt1- lIiIO· 11 of 

dinonaJ> :is has been c).plaincd in its a IPZiJ i 
f.)l h fc r f' L' -n dll 111.-
J; ace q, tee lon<; 0 c!laclC'<; are o~ rellilln 

the r..,tnt; nature with thow ~ hlCh de- Do'lY. 

pend (~n other fort'! of Conditions: 
And as. to \\ hat COnCel'l15 the Right ot 
Tl,wfrniITion, the) :1.rc rcgtllatcd In the 
Lunc fllJ.n,1er as other coudit 1011:l.1 Lc
gJ.Cle'> 1 

q ~re tl" fwd/:b and thirteenth ArtlcicJ of the 
ct~hlh 5cff,orl. 

r It Jr a c.:o;'fo'lumce oj till! Nature of I)U/' L,· 
IltWS, w/mb be11lg r01ll11t1OnaJ, art not tranfmllted. 
exctpt In the e.l/, J hilt the Cont/Illm be cortle to tuft 
b~jure the Dliltl; of Ihe Ugaree, liS has bem fa;,) ttl 

the pre.dmg ArllCJ~. 

XIII. 
XI. The Rlllc~ which concern the Right t". The 

11 •• Trtmr- If tile Legacy'\vas conditional, that of Tranfiniil10n for Tefi.JmcntJry Heir!> R~'" oj 
,mUwn oj is, ifit de~ded 011 the Event of a €on- and tcg.ttec!>, may be applIed to thore lr{m[.. 

:AlroLn,dg'at:~. ditiou, the Right wouLd tlO! yell; ill the '" ho are fubfiitnted to them, and to 'l'J1JJIJ,'~ 
.. >J'L "11 1': h I'i'< d" h d I I". f' I r A l' mlly ".tt-ega tee tl aJt~r t c ~on It'lon J. t 101C or \\ )ljlO ccount any t ling 1<, phd t~ 

happened; ~nd if the Legatee died bc- devifed ill trun to others, '" hother 1 t ~!<bftIfTi' 
..£ore, lte,nad.ano Right to the Leg.tcy be the whole Inheritance, or (wne par~ t/OrJs an,} 

(0 lle would tranCrnit none to titula.r thin" which the Heir or :\. Lc- to jidfill' 

h 1:" h " it ary /". AIlQ <J,ltQo t:he CMdition gatee .ad been c i\.rgt!/L4 to re ore to ':l'~'11s 
to' J,l4n. llfter them, according as there Rules may be . 

ret this applkabJe to thC1U. Which it if)' eafy 
to <his' Heir- to di{ccrn, and thetefmc no ways l1e~ 

if a 1"e'tb.t0r had cefl"arv to repea.t the f.atne Rules \\ lth 
his Hdt r41glif8 f() them, Thus, 'When a 'reft;l .. 

atid it tor. bath fub{l1irute-d to his licit another 
~jPt'iXI di¢d' before Hdt, to facceed to him in cafe the Jirfl: 

1Ml~1I~d'4 died ~~~lt either (:ould not or wonld not accept 
be {lf~lo(~ the SucC'clJion I or that he has obliged 

• was alr~y his Heir :to re£l;ore the Inherit~nce to 
t~ pad a-nother P.erfo" whe{l"the [J,id lieir tba}1 

he Ilffinn I die; or tlu¥f a T -e1b.tor b.~ ~lub;gep hIS 
• '" ""Q P lieir , 



I06 The CIVIL LAW, &'c. BOOK III. 
Heir, or.a Legatee, with a Sum of 
Money in trun, or Vo ith other Th~l1gs 
which ought to pa[~ after their De~th, 
or \"irhin a cel'tam Time, to other Per
fom: In all thefe Cafes the Pcrfons fub-
111tutt.d, .md the Pcrfons for 'Whofe a.c
COllnt the fiJuciary Bcquefi: is made, fur
l il 1l1g thoCe after" hom they arc railed, 
and h.lppening to die afterwards before 
they I,new alld cx.ercifed their Right, 
or bd()J'c the Event of the Conditions, 
If there \\ere any, tranfmit or do not 
tr.1nfmit their Right in the fame man
ner, and accorclmg to the fame Rule<;, 
which han' been jnft now expt:uned for 
Heirs and L<.gatecs s. .. 

$ SI fidclcomnllilarlUS ante (condlttClmr C'lJtntum) 
dec~lTenr, ad hzred<:m {ULUll ntbil tran1\uhff'e videlur. 
I. II. § 6. fl. d, ltJat.~. 

Torlei vldetur ha.lCS IOfiitull1~ etiam in ClIufa rub
rblullonis ad,{fe. quoties acqUirele fibl poIlit; nam 
fi mOI!Uus efi'et. ad h;tredem non transfelret Cubitl
tUU<lI1em. t. 81. tJ. {ie ar'lulr. v,l om. hllr,d. 

SEC T. Xr. 

Of the ExcClitJon of 1efl4'I1e»ts. 

r1" HE Execution of Teftaments i" 
natlll nil y the Duty ot the Tefia.

mc-ntary Heirs, whD remall11l1g Mafiers 
{1f the Go()(h, drc bound for all the 
Ch:lI ge~. And the Legatees on their 
p.lft, anJ .111 the other Pcr[ons lOtcrofl:
cd ill the ExecutlOn of the Tefiaments, 
h.we the liberty to look after it, and 
to procure the Executlon of what con· 
eel/15 rhemfclves. Bur feeing there ate 
{('mc Dllpofitions of Tefiators~ the 
E"eclltlOll of which depends {oielyon 
tbe Integmy of the Te!tamentary Heir, 
and that thofc very Difpofitions of 
v. hleh the ll,arties concerned ma.y (ue 
tor the Execution, may remain without 
elh;a:, either bv rea1i.m of ~heir Death, 
or by their Abrcnce~ or by the Knavery 
of the Heir, or fot other Caufes; care 
has been taken, by the Ure of E1COCll-

l.tOt'S of T~ltarrtcnrs, to have the Wills 
1)£ l'efraton, aecomplilbtd without any 
r~~rd to the HOl:lc!l:y or Knavery of 
tb¢:Nr,J'~ftatlwl1ta)'y Heirs. .' 

with the entire E"ecutlon of rhe Tq{l:a
mcots ; whereaqhe U fc of .Executors of 
Tdlaments is fo much approved and fa
\'oured by our Cufroms 10 FralU~, that 
they ordam aU the Moveable Goods of 
the Succeffion to be put in the hands of 
thof(· to whom the 'refiator commltS this 
FLlnttton ; and (or chi .. rca (on the E ~ecu
tors are obUged to make an Inventary of 
the Goods, and the Heir ounht to be cal
led to affift at the maklllg of 11:: Or the 
Tcfbtor may, if he pleafes. when he 
l1ame!> .m Executor, order a certain Sum 
of Money to be put illto his hands for 
executing the Difpotirions which he 
01..111 ,'ommie to IllS Care. 

.l\.lthough there Difpofitions be not 
common to aU the C~fl:oms, and that in 
many of them, as well as in divers 
Places which are governed by the writ
tt,;n Law, there IS httle or no Vfe of 
,E:..t:clltors of TeRaments; yet feeing it 
i!> every where free for Tefiatcl"s to 
name them, and that in general due 
Care ought to be taken for the E>.ccu
tiOD of Teftamcnts, we {hall cJ-pI.un in 
tlus SeCtion what' is cffential ro this 
Matter, and what m:ly be gathered 
from the R07llaJJ Law concernillg it. 

[The Law of Fngland takes notlCt of thrtl1 '<!.,dJ 
of E).tcl4tllrs; or P,rjons, 'Who "{we 11) tletll wIth 
the /!xecutum of dead Mens WIlls, anlt Drfpo
fitlon ~j their GOqJJ, t'l,lIT'Y Olle of whom h4'IJ~ ,hll, 
(e'lJtrJ/lOffim. The jirji h"th 1m AuthmlY from 
the Law, and thlU Is tht BIf1J~p or Ordinary of .VI· 

,y Dloce(f, tD whom the ex/Clitton of Tej/,mmltl 
and taft WIlls dotl) b,lrmg, wlwlJ 110 F-c.tutor /I 

Q/,/,omted by th, Tefl,,/or -' lind th,{tr have Ilad 
the lApprol"ilI01f of Te(la"'t:~ts withm Ihu Realm 
of FnglaDd /1)1' lIme ImmemflTJaJ:I. .t1nd h, 
;s therefo" 'Idl,d EXClcutor LegUtnlUS, Legal E.'tWl

tnr, be.4uft hi only IS tlpjlolnr,d by rh. L"Ut, 'WIN" 
no E.XeclltClr IS 4PP~tnt'd by ,IJt njtator. 

1 he flc!>nd ~'nd tI. the li1t:erutor who d6fl

'/II,h 1m Au,hml'Y from the Blfhop o,On/lIla,y. 
and ¥ IJ, whom we (all ArJmmJjirll.tof. For wh", 
'h' F.1I:~cutor nAlhtd In rh. TljlAmlnt dRlh rlfllji 111 
bl, (Jr cannot be FJlieelVor~ lind whm no E:ct,/lfor 
;$ nam,d tn ,h, W,lI, " it ""~l Jilt thl1 Jrjhd, DI' 
Ordmar'j to ~mmJf AJlt;JfDl,Ptlltio)f1 lind till ~DtU1C 
fhl W,ll to th. U#tll'$ of .AJmm.'jfra#". h., ""-lJtJ 
thIS .ddm,mjirarDI''' uJJ,,;l t'ncluor Oath·lts, b,~ 
ClI.Nfo h, II g''111n 111' II/Pgnld by ,b, OrJinIl,.,. '/0 

whom mgmalty, rm4l1 ZllilV. tim ~UM .uib 
AlIeN,,;.. ' , 't I 

:th, swd kmtl fI!~qJI"tt "'MIt Jb~ AM,h •• 
rir, Jr"" ,h, TtfoitDt, AN n _ Wlal ;, ,..,./l 
Eltltlilfgr tD tIMJ'1ft __ t, Dr ;"'~"""flH '.f
elll/Db. oj rh, 7:'/1. __ ' it ,.",m#t~ "i the J.t,4 
Ad.n. !'hi! lSK'~" t,N1R<l Elct(u~ t",~ 
cai'lu9~ ., T'fI~ E~ec",~, _1;"'PIt"~:_ 
t~'tt') ;~ (rqI'M fhl r'fl .. rl1r",·+I[,~ 
tht Plrfo. af tbt j,/UJ 4(4". • 4'u~:,~ ,.. \ 

\. tl) lU I,~ R.oman Law we fee vert' f~w 
Exot,h~$. Q£ tbe C:t[e where' the TeAa
t('ll" C'O'.t.i1'ts to other Perr$ns tb~Q (0 
the Teft.a~ta.t'y.l:leir himfclf the ,E~ .. 
ccudon of his Di(pofttiOllS; al'IA we do 
.,,)t find tbere ~ / Jlllle which; ha.th 
t~i,lblifbed i~~~~,t,?e pre of R"e~ 
cur~s of Tcftiamtftttr ~ho a.re thar,ged 

,a LybJW~ Prov. lib. ~ ttfi*U.4 ~11t: ' 
'~lI¥ (',ap. ~tlJtrml~ Vetb. 1I~"JJ41)",,' 
~ 114. ))ott. aDd Scud'. h4 h' 
- :b 'Stat. ~1 Etfw, g. c.p.~~ '~~ .. l 
~~'1 I\.bndp~nJ. W. R!:'II.lI: .Mll-

.,A" I .. ... "" J~~,. ~ ~~!~ \ 



1. The 
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f , .... !, r 
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tNents, If, 
that tbc'J 
bE kn~U'r" 
Imd .leIo. 
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fomt pub
lltk plac,. 

Jiftr i~ Nattlri fm" him wh~ ;1 ,alhtl in thl c/· 
'IIiJ Law HilEres t. 

, :E%ecutore~ univerf;des, qui loco H~redJ$ runt. 
I..'J)la'I.IJlloJ tI, TtJhm. e_,. SrJJt''''~m, 'JIerb. ItJttjla. 
ttl, 'ltg. 11'1. Swulburn of 'I·ell.l'Ilem~. part 5. 
§.1. 

The CON TEN T S. 

1. The firft $eG'tl;Y ity for the Execution oj 
Teftamentr, JS that tht'J he known, alld 
deM./ited in.fome pbltck Pillee. 

~. 'fbi lIfr tf &etutortfJj' Tejt",metttr. 
3. ExeGu'iNl r>f a Difpfljtzon wmmttted to 

the 7'e/lamentary Heir, or to another Per-
fin. ~, 

.... , Security for coudit/Ollal Legaciej. 
5. Executiun ef indejinfte D~(PofiHon.r. 
6. Execution of Difpofittons whi&.h {lre nt,g

leEled. 
7. The Executur is to give an 4ccoum. 

I. 

The firfi Precaution ncceffary for the 
Security of the Execution -of the Wills 
of Tdtators, is, that the Teftaments, 
or other Aa:s~ which contain their Dif
pofitions, be known to all Perfons who 
have any Interdl: under them, and that 
they be depdfited in fome Cafe Place, 
~hcre the Parties concerned may have 
free. Accers to them as occafion requires. 
And it i-; for tim RC.i[on tha.t the Te[· 
t~mct1~~ \', hich are fealed op, and kept 
feeret, are OMlled in the manner which 
has been explained in its Place a, and 
that the others remain in the hands 
of publick Notaries who toolc down 
t~ MlOLltes or InftruCtions thereof, that 
they may give out attefl:ed CopIes there
of to [heh Perfons whom the [aid B1fpo
fitions of the }'efrators may any way 
C0l1Cel'11 b . • And there are evt!l1 fome 
Difpofiti'ons whicb for the greater Se
Ctlf'tty ()tl~ht to be made publici, in a 
Court of Jufiice; and enrolled, that is, 
entred in the p~bHck Regifter, that the 
Mt~,?fy cf tbem may be prt;fcrved c. 

, -, A ~,'~" fitb',mth lind ,un'''*lh ..4 rtides of 
~'" l~ Nnioll. 
" • '-,,iIM 6"" ",:,,;,U ./ "" I"JI 8"' •• " 
"Jf~J '£)""""'" ". CI-'XI"""J, 
,1, (e W.#eJJ' '~""iI ",",in S"lrflit.t;on" th" 
t~I'" :~':",~~, .s flHaU b, [aid", 11$ 

ill/'" ~, se:c;' tbe EII~ of we Pr.-mble to ,bfo 
'~~~, " <it:~he fi~ hOb "~! 

~ I ", • 

Tit. I. &el:. II. 
it is free for Tellators to commIt to o
ther Per1Ob$ the:: Exccutionof their Dif
politions which they are not ":'llllng 
ihould depend a.ltogether on therr Tcf
talllcntary. H drs; and the Pedons to 
whom the l'c.Hators give this Power, 
are called Executors of Tetlaments d. 

i In teftamemis quzdam fcribunrur, qua: ad 
aUaOm3!em dUntax3r ii:nbentis I eferumnl, nee ob. 
Jlgarionem p3f1Unr. Hac aurem laha (Unt, fi Ie hit
redeoo folunJ mftltuam & (mbam; Uti m(lnrmm:. 
tum m,h, &trta pecunia ftwa$. Nu1l3m enim obli
geuoncR) ea rmptura retlpit: ieo Illlfromattrn meam 
ferV3ndam roteris Ii veils farerc. ilhl~' :uquc G, 
cohzrede vbJ datO item [cnpfero. Nam five Ie fo
lum damnavero. Uti motulmentum fanas, col11t.res 
tuus agl:"l e tt:cum poterit f:llmha erci(cundz, uti fol
CLa~: qllom.lm U1tercft illlu$. ~Ilrl ctlamfi ultique 
luCri enls hoc facere, invlcem aCl:ionem habebius. 
I. ,. fJ. de a11n •• {fgat. V' jidm. SI qUis TI\JO Jc~'eln 
Icg:wellt, & rogavcnr ut e3 refill1l3t MiYVIO : M.I:
vlufque fuel I! mortuus, Till! commodo cedi!, non 

, ha:redis nrfi dLlI1!~Xat lit l1)/nljirrms TLUUIn elegit. 
I. 17.Jf. de IrgIJI. 2. 

Si tellaror defignaverJt per quem deflderat re
demptlonem fierI ,.ll't/volum, is qui tpeC1Jlrrer 
defignatus tlllcgati vel fidcJcOmmlffi habeat eXl~en· 
dl bcentlam: & pro fua confcJenna VOlum :ldlm
pleat teftalOris: fi n auu:m perrolla lion detftJnara

I tcltator llbfolute tantumm\)Jo (ummam legatJ vc! 
6deJcotnootffi taxaverir, qua: dcbeat l1lemOrallr: cau
fre pronceu:, viI" reverenJJ{jimus Eplfcop~i ililus ci
vitatis, ex qua fellatOr oritllr, habe.lt faculralcm exi. 
gendl qnod hu\us rei gratia f'uem derelitltm, plum 
defimct! propofitum, fine ulla C'unftatlone. lit can
venit, il,llplelurus. '" 2S. § I. C. de Eptft. 0' 
Cillr. 

We fie In the firl' of thlfo Textl, that (or 'U',IIU 
oj i3 Pe~fon who might oMlge tlw 'Jejillme1Jlllry U,lr 
to eXleut, tt., ,,,,rill or tin 'lrj/atllr, Ihe Heir It left 
at ubtrt'J til do It (lr 1I0t, 41 he plt(lfoJ; whir" jlJt'U, 
tl}t ufo and ntC~JIiI'J of !i.xecuNrs oj Ttjlil1»CI1IJ. 

It mil') b, rlmiJrktd on the /elond of tlufo 'ltl:ff, 
fhilt a ~lIm of Money ml,~ht be "ut mto tl" HllllJs 
of Il I "2llref, ,fJ1l1 he TnIJht tlifpofo rht,,~of IlS Ex~ 
Nllor of tlJC Will IlJ tbe rtf/Alor, 'Which was kTlQwn. 
to hIm, Ut nunillruOl. 

As flJT the third'lext, It IS ntctjfllr"j II) foe the 
Jixth Arm/e, 4nd thl Remark ",pDn tt. 

We fie Iii the 68th Novel or thE Erhp6ro, Leott 
th, UJe of EXICutorl of "fe/lammls, quibui lend
lores bona Jllorum exiftnnanone mati, tefhmentol' 
rillS de ,ebus {UJI prll£c:ripuoJla commJuunc. en, CharIl.U~r, 'I Ez:tculor, as defmb,d 11HblS 
ArtICl" ;1 ",ore "/pbc"bl" With UIIII England, .to 
whItt JIIIe ,till 111'1 OVe,(eer of" Will, than to th, 
£"1'14(0", i~r fl"'~ T4flalllrl ha'IJmg nam,d Ex"u
'ItrI of ,h,;, WJlI.r, dD alJo "PJllti", flm. P,'{om 
whIm Ih,'Y hll'IJt a mql'f Ii'Cl41 r,."jl and Co"jid,nn 
;n~ ,,.·b. o'ZJ"jfm of ,IN., Wdls, thaI h, to fit U 

thl tlu, Plrfor",., «nd E:JIICMtf(I" IJ/.I/ Ih, II
'fJIr,1 J.)ij}()flIl~1IS in Ihm Willf. BtU (litho ,hert 
fJmlltl b,.fI. [uch O'IJ~rf"rl II/,t_tt., 'Y't it II lU' 
t»I4CJ. ,. ,b, q.,ft,,..rJ,' .,h.t dIU e,l" wiU be r4~p;. 
tD obtigt tht l!.x,.,rr to "Jir;tl P,T/ormanc, II], alt 
t h, DifPOJitlDni iiFih, Wd4 bIJ ,he PI( fom whf) fl ... ll 
b.~ "" Int",.,ji m thl f41d DJ/plljitldnS, Ifhd wit, 
"",·iIl h.'IJ' lh, .AUt of 'hI I.lIw Ii ,0m;1l tb. Eu
cHlWS to "rf,. :,hI wHl It, the DI&I"J,d.) 

III. 

, ~he Tetl:at~ who n~,itv:tr'l Tef- :t~,,'E:t:· 
t~ttIe"nta:ry He1ts, aI'Jd ~ho 'conndes Dlfp0PIIf" 
,1 P " more "mmm,. 
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to ,hf ref 11101 C ill 0111: of them than in the others, 
t,;m,"I"'y nIl' I' I tl JJ l;l,V C large llm l!l p.tI"rICIl ar WIt ) lC 

(0 C~;;O'~;fr E '\~("lltwn of fome DdiJOfil ions of his 
i'%r.. 'tcftan1t;nt, impo,\ ('rlOg hirl! to t::l.t' out 

4, Smllity 
jnr cmdJ. 
tlor-IILI.f· 
~<lCIiS. 

of the EJ1atc the Fund wlllrh may be 
llCL<.' ll.!ry tor the E '\ccut ion of the (aid 
Dl{pc~it'wns: alld he may Hkcwl[e com
lnlt th1S C<lre to a L(.'~atee or :lll'!'Olnt 
. .' , I 

fome other PerCon ftlf it, alrho he 1110Uld 
gil c him llothing for his trouble, 111 
clJIllicicration of the Q!l<llitv of tlie' 
'J drator, and of th.lt of the h:-.eclltor, 
Or that he 1hould leave him a. Legacy 
for hIs pains, as It IS Ja\\flll fur 111m 
to do t. 

t Si a l'Juribn~ I!;cre'llbll~ legata (int, 1'3'lue unus 
t')" 1m pl.H' P("('C ,ube;1!lu> & pra.fiare: in potd\:a te 
.rOt,tllIl (]lllbu, lit ICg,3IUIIl, debelc elfe all, UlIlImne 

a (1I)bltll~ hOlleJlbll~ I't'tcre velinr, :lI1.ab co 41u1 pIa:. 
~Ip("f< fil )U{lll~. lta(1111' eum qUi pi :rcipel'C IlitlilS elt. 
C.lvert debelc cokucd,bm, IOdelTllleS eos l'lxftan. 
I. ) 07. j}. der~ellt. I. . 

~, kJlptlIs ('x I',me hXlt~ log.1tU\ fu fi'of!lp,re pea 
'''IIM1~/. C7 tl!, q,,,bul Ir(iame",o lqolum tllll, dlf 
trJbtl~1 f: 1,1 quod ltlb (OndIlIOIlC lCg31111fl ell. tunc 

111 a.cl\lcl ~ debeblf, cum conditio clIutcm: Intellln 
aUt CI, :111[ IllS, qUlbus Jegalum ell. farhd.l1'i oportec. 
I. 96. S1. i. ,~d. 

Sec the Te"ts lired 011 the hHl!Y"h1; Ah.de. 

IV. 

cl1:trilJbJe Wodes, without determining 
;my thing in p.trticular; leaving it to 
rhe Pcr(:m whom he tball have named 
ill his 'fe[);amenr to apply the Cha" 
ricy where be fllall think, it mbll; pro· 
per h, 

" See the twmt'j eIghth Law, Cod. de Epifc. &: 
elel C1e .. {~ on the {t~07ltl Artit!,. 
~" tbc lllilowmg Arndt, and lin Rlml2rlt tiP

on II. 

VI. 
I~ tlw Tefrator bavins- narn~d no 00- d: Exec,," 

dy for the Execution Qf his 'rcfiament, II~: ~f D'/~ 
th '1' fl. H ' f. . pOJUlons 

C cu.3mentary Clr fhollld all [0 u'IJlch II'" 
acqt~: 'the (.,haritablc Legacicf> left to mgkfleJ. 
[o~t.. Church or Hofpltal, the Officers 
of J'll1:itc mi~ht ralre care to (cc the 
Will of the Dccca{t·o executed. But If 
the Leg.lcy were indefinite, fnch as that 
of J. Sum of Money to be difiributcd to 
r~or People, the Telbtor leaving the 
Dl~po{al thereof to his Tcfiamcntary 
Hell', he could not be fued at La",· for 
Lcg..1cic') of thi~ ktnd ; for he molY have 
acquitted them very honellI)' ; and 110-

Llung would (Jblige him to give an ac. 
cOunt thereof, (ccmg the Tdb,tor had 
CACl1(CU him from dOlllg It I. 



01 Tefl-aments. 
c~nt how be has di(po(ed of the Goods 
which have been put into his hand c;, to 

"troduc ti• Acqmlt,H}ccs of the Legacies, 
&lnd of the other Ch.u·ges, except as to 
what the 'l'cl1:.!tor had a mind to trufl: 
to his 0\\ 11 Integrity, ;Jc, in the Cafe of 
the fifth Article, and he may llkewlfL. 
pnt down in hi<.. ACI.onnt the ChargclO 
w hlclt ht' has heen at ill (.>..ccutlOg the 
Tcfiamt.nt' 

t TIm rs tin C(l~fiquel'J" of the F,mtl/on of thr 
Lx,cut~,. af a Teflammt. 

..... 

TIT L E II. 

Tit. 2. Sed. I. 

them, or rnalong no ITIclllion Crf th • .rn 111 

the Teilamctlt, ",IJicil is cJlIed Ll rllt
Rom.In Law J!rttcrmOIl, and J~ dJiLlIl
gudhed from an cxprefs DI1hen{oll by 
thi~ Dlfh:rcllc(', th.tr ,."herc.J.\ J Ddhc
Ilion may be )ld.t 1f thc.re ale jllH Luile" 
for 1t, PI CtcntlO11 cannot bur oe ullilln, 
there b(,ln~ 110 Lw(e .dfifl'lled. 

To foften whdt a Com~11.uL1r of UIl· 
dl~tlfull1t.[<; 111lght cont.lln 1!1 It, that 
mIght be ll'JL1riou~ to the l\lLmorj of the 
Teit.Hor) tilt) gJ\C to tim CompLullt 
in the Romtl1l LJ \\ tlK jJrcte \ t of .t PI e
ftlmption th.lt the J\[tatnr h.d l1)t rill 

free ufe of IllS ReJfon, ~nd dllt It W.l\ 

for want of 11m ight bcn(\:\ th.l. he mud..: 

0/ an Undutiful Teftammt, 
of Dtjhertfon. 

{uch.l UJfpolitIOl1~. Dut Jl] our Uf,lgC 
we dQ not obfu \ c t hi \ PI CC.H!tJOll, and 
"''' chJ.rgc tht. 'l'dl.ltor \l q Ii e{'/y 

and \\Jtll Inhuln.llllt}, 111) Ifhu., . nd J-L.lrd
flllP~ or '" HI! 11.\\ ll1l~ bu. II ll111W .. lwcd 
by PJ.iIiol1, .J.l1d l'll' InllJ '.Hlon'> or .~ 
l'vfotht.r-ln-L,t\\, 01 01 funH otd .... l )1(.1 

~ T1 E Liberty v"hich the alltieot follS. 
~:!J~ RomruJ Law g.lVC to P.trcnts tQ. The [.lmc J:<'qtllty \\ IIH,11 m.ldl: tlw 
~ ddinht:rit their Childreu with· Cornplal11t ot ChJldlcn to be leU;'1\'ld 

out .lIlY Caufc, a'i hat, been obfcrved in aga.mft the untilltltul Tcll:.tmc.nt~ ot thell' 
the PrdJ.lt~ to this fecond P.lrt (t, ,'ao; PMent~, rn.Hil- hl.t'm irc the COl1lpl.ilnt<., 
£oll<w cd 0) fo grc. ... t a tlumber of D.f- of FJthcu>, Jlhi .Mother ... , .lnd otlu.r 
ht.11fullS/;, that It \\:1S found llccdlary AfccndJnt'>, robe ICLclIcdagaillfl: rlIG 
to kt bounds to 1t, hy gn tng to thc 1 dl.11l1cnt'> of thClf Chtldl en, who dc- . 
Chlldl en \\ 110 OlouJd pretend to be un- pll\ cd them of thur ~LlCU 1Il(\11<' ~ IthoLlt 
jufily djiinh~filcd, \\ hether by thur Jld!: c.mft-, ,,,IH .. ther bv oprlfly dtllnhcn
FJther~, or Mn~her'>,. or Oriler AfcLll- tlOg them, Ot p:tlllng thel1l by \\ Itilollt 
dant<" the Klgllt ot (omplJlIllllg of tJlnog allY manner of notltC ot them. 
thole DdrofitlOtI\ .... llIch were L:lIkd lIn- III theIr '1 clhmcnn. 
dl1t1flll, bcraufe rht..y were Lontrary to 
thl Dut) ~,f P<trcnr." VI- hleh tic.. them 
to lca\ e thell Goods to tbell" Cl111drLl1, 
'" 110 \1.1\!;' done notluoq to dt fl.:n t.. the 
b("111!; dcpnvcd of them And J.t 1.111 
,]ujimian regul.lted by 'lll exprefs L.lW 
the C:.\u(es which might defcrye ,hlin
her1tmg 

'rhey ca11eo the Action, w hieh the 
Law gave to ChIldren agamfr the Tef .. 
ramL"llts in which they were diCinhcllred, 
the !2!u'Tflc, ,hat h, th~ Compl,unt of 
Undutifulnefs; and it wall permlt~cd 
J1ke~fc to Ihllkc (lkh a 'C .. nupLtillt a
..g.JitltL { lIfcffi\'t: Donations a.nd Mar-
.rio s ,giv~n to fome of the 
,~' " • ro other Perfons, if the 
~J)i ·bm were Updutlfutl thatl';, 
if~htl}' id u~ t¢~vt: to allllheChildrcn 
ti"''iJ~L~~ttittte ~r Chijdis Part. 

, :f.iB~f'~ ajlfiJlh~ritingj 'Which may 
) l:Je';;:i ~ju[;) there IS ;lp:orher 
~~~ I iYing Children of the 
, 1&~ that is by not Qaming 

> Q~Su'~';f jt'~li ~,7' \ 
f 1.:'$dQnduf41 " h;j~ clfe moffi(loU qlle. · +- I. Ii_" i.JA1l$ ~ 

c Hoc (Olole Il1officlO((l tdhmcnto agmll 'llnfi 
nOll (ana:: mentJ~ 'UCHlIlt III dbmclltulII DidIO 11 elU. 

L[ 1m, dlUIlIi, llunqudl \llcfullO!lh vd Jrnwn, 
left lilt; II[. i d ,e{L qUidelll iL~lt lell.IOlt·I1lUm, 

(e,) hun n o!llllV p etall~ N <1m {j \ ClC flu lujU\ 

eller, vcl dellllu;, l1ullul\1 eft teti:amelltllili. t • .!. ff. 
d, muff. t,[I" 

[1 h~ l'I.llTlt, ,y Allton, m tbc C;ifi' of an IIndufl
julle/tament, wInch tiJe (.'t!l/I,lId Lilli feil:Jmc:n 
[lIm loofficw[JJn, h n1t IIIIlJe WIt/) IH In Lng,ldnd : 
I'or by the (ammon L~", the Tcjl.lt(l( 'wi Ihnm 
a fret: ~ Itt ~f "'}P Jjtng o/Im Goryd, .lnd ( I Itirl J In 

fuch marmer as he tlJougbt bell ; and 1& Jhl! onl) {y t hr: 
partlull .. ,. CuJlom.l oj fame PLllet's tl''It tblf F~lJrr 
was ref/rained. !'o ,bM tl C Wilt nimh 11 tal1(,/ 
Breve de ratlolldb!ll parte bOJlOrUIll, nbl,,/J fh~ 
Wife or Cbildren hid t&gaill/t the ExecuJDYJ for tl" 
R..tcovell Df pari of tl;e (joods, was no' gellt'l II 
tbr~ltt.bo~t the Wl)a/.I! Kingdom, but pm,/iil' to «r· 
1a'ft Coltn1rreJ. f¥Jhere tbe clffiom war. th04t LJ l,t. 
killt. tllll, tbe /{enrllinder j1JQf,(/d be dl1Jldui IntQ 

tbreufJlfA1 Par/J; 10 WII. one part to- fbI WIj,. fbI! 
IJJ/J&) tq 'he ,hllt/.,It. Itfld the Ihird t(J. be /tIt H t'iJ.: 
w,JJ of tl;e l'eft1ttor. Cowcl', Jollie. Book ~. 
Tlt.J:'S. ' 

This CliftO'" of rrfer1l1llf. " rt'tI{on rl Jt' P4(t oj Ihl' 
GooJs 10 the W,dil»'S alii Cb,idtm cj nfl.ltors, If 
ftill In forle tn tbc Cily of Lond6n'j 41 to tee W,
dows apJ CbJldren of }It/wnen. /Jut 111 rnber P,/rt, 

\ of tbe 1(IIIt,d"", where tilt, cuftom rJ,d formerly ta~e 
;Jlltt, It hilt hetn /4bolJj1lf4 hy AJ, of Par/lamellt; 
fI/ b} Stilt. ~ S Out. e< Mar. CilP,~, The Inh;tbl-

lartts 
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'l1li'S" ,Ilt Pro'll'ncr of York IITt i.JlPtred to 'If. 
pofe 0{ their perIanal Eftlltes hy their Wills) IIOhriIho 
ft~"l the CI4}16m ~f tbd Fto'IJ;nce 4J to Ih, rellfo
liable l' art clAimed by tbe WJdoJl1s and ChUdtffl. Bid 
Ibis All excepts the eitiu oj Yo.rk IUId Chefter. 
}1oJPl!1JCr the fame *'IIS afterward, t:dmdeJ. 10 thr 
ireemen of theC;I, of YorkbJ Stat. 29 at J~ An
J1ie,cap. S. And b,StatlltqO &. 8Q Gut. 3. cap. 
38. the ja",e CIIHam of the R.ea/ollillJte PIITI WIU a
hltfl.ed In the PrmcipIIltt, of Wales. 

By the Law of Scotlaad" the Tejl"tor CI/Ilmt II, 
lAs Teft.une", deprive his WIfe or CbfirJren of the;; 
LegItime or IUlf{onable Fart. Stair's lnftlt. of the 
La ..... of ScotilUlJ, ltb. 3. tit. 8. num, ~2. Mac
kenzie's Inftlt. book ~. tIt. 9.] 

SEC T. I. 

Of the Perfons who ma) complain of " 
TeftAm~nt or other unJullfol bif:' 
pofttion. 

W E {haH not infert in this Sec
t10n that Law of the ROm(lnJ 

which allowed Baftard Children to' 
compl.in of the Undutlfulnefs of the 
Tefiament of their Mocher!. fl For 
in Fral1ce Bafiards are mcapable of 
all legal Succcffionst as has been obfer
ved m its Place b, 

It IS to be remarked, ~hat we ought 
not to reckon among tbe Children who 
are allowed to complain of their not 
beinginferted in the 'fcfiamcnts ofth~ir 
Fathers alld other Afcendants. Daugh
ters wl'w have renounced their Right to 
the Succeffions.: For feeing they cannot 
{ucceed to one who dies intefiate while 
there~re M:tlc Chi1dren, or any de[cen
dcci of Males, there 1~ no Obligation 
to raU them to the Succeffion by Tefta
lTlt.ot c. 

3. Preurition of Chtldren hath thefame E/-
fea (If Difherifln 'Wlthom Cau[e. .~ 

4. And ttlfo the Preterit/Ott (1 Paren.tr. 
5. Pall'uts cmmot drJil2htrlt tlJetr Chlldl"tn, 

altho they leave them thelf Chl/els Part by 
other Dlfptijiwms. 

6. Undutift;' Teftammts are annulled (u to 
the undutiJid InjfitllttOn. 

7. JIq"J) the Comp/aJ'l'lt of Undut,fulneJs 
paJfes to the Hem of the PerJon dijinhe
rtted. 

S. Au in7.Joluntnry Pret~itiDn. 
9, If of two or more Cbildrm one alone is 

dijinhented, without iJemg partICularly na
med, the Di}btrifon is null. 

10. ,,j'l'bvljIOIJ fot tbe Son whet lJ dtjinherited~ 
pendmg the Appeal from the Sentence gi
ven In his Favvur. 

Il· ThlJ Portion of tI CIJlld whofe Di/
hmJon fubJifls, lwrues to the other Chil
d,ell 

12. Cbzl4ren to 'whom tbm Parents lea-we 
/efs thqn tbm Legttime or Cln/d's Part, 
htrlJi' tile Supplemem oj tt. 

13. The Favour of the Perron 'Who is injllfll
ted Heir or Exeattor, 'Will mt make th~ 
Difhmfim to [ubftjl. 

14. Blothen tlndSrfterr cam~ot comp/allt of 
Il Ttjhlmeilt, a' bemg undutiful, unle{; 
the Perfon mflmtted Heir or Executor be 
all illfamolu Ptrfon. 

I. 

Teftators who have Children, or 0- t. Chi/
ther Defcendants, whom the Law calls dren can
to fucceed to them if they die illtefbtc, not be tit{-
according to the Rules wh ich have been tnhe;i'ttJ 

1 . 'd' h - d'G h 1UltI'Jout 4 e?,p am In t elf place a, cannot 1 tn e- 1uft CIIUJt. 
rtt them, unlefs they have fome one; of 
the Caufes which fhaU be explained in 
this Title' ~. 

II Se, Ihe flrmd Srclll>n, in 1!!n.u ma1llUr Ch.jl. d,,,.. ruc~,d. • 
b Primllm ilaque dlud en cogitandWllt quia tef. 

tanribus alliS quidem neceffifltW impoaie ~ daf. 
tribuer~ qU2ndarn partcm penonis qulbafdam, t:Ul
quam hoc fecundum ipfam ll .... m cl. dttbeatar, 
quale eft fillll lit nep0libua, LIe· patribus atque rna
li'iInIS. No'f.. 1.;n /Irq; S. ~ 

Llbens de inoffi<io{o licilt dlr~. t. 1.,.", 
"lff. "ftllm. ' , J • 

Sanci~U5 igitur nem 1I~ pcuiN*Jltrr vd. 'nUUri. 
aut .vo vel avia:, pr(jl~ vel 'pfQ.viiFr ~ fiJillOl 
Vel fillatn, vel meroi liheroa pmerire. IIIU 4-
brede' in foo to:li_onlo facere, niG forfan pr ... 
buntur ingrati. .n. US, t. 3-

Sec the S~. ~ and dtitd Attida of tlto 
Cecond Sctli"a. \ , . 
1i' 

II. 

The Ttftarors who have no~ .. Slit"-, 
4D~ who are furvived by their ~rs, """!'.I. 1,/ 
orMothersJ or other .Af~.ts, ta.I3"!~ N"~ 
not ditinherit th~m, lll\tcfs lOt fQmC ~e :...r" r-

of f.",,'. 
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of the CaliCes which thall be like,,, ire 
e1tplained in this 11tle c. 

, Onullbus lam parenubus quam liberis de inoffi
aolO licet dlfputare. I. I. ff. de muff. "flam. Nam 
C!tfi pareDubus non debelur filiorum ha:redlt3s, 
PfOpter VQlum parentum, & naturalem erga !llrO! 
-aritatem ; turbato lamen ordmc nlorraiJt3US, non 
minus ~parent,bus quam Ilherl6 pie rehnqui debet. 
1. I~. it; d, m~ff. IIflam. 

SanClmus non hcere hberls parentes fuos przte. 
rire, aut quohbet modo a rebus propm~, In qUlbus 
habenrrelhndl !Ieenuam, eos om nino altenare; 01· 

fI caufas quas cnumeUVlmus in [UIS teA:amentls fpe
dahter nomlllaverint. Nov, 11 S. ,. 14. See the 
fourth Arnelc of the fecond Seth on. I 

III. 
3· Pret,. If a Father) or other A~~dant, 
~;:~~r:~ without expreOy dilinheritmg one ot. 
h"t" tht his Children, makes no mention ot 
film, FI- him in hlS Teframent; this Sllence, 
fi .... E as Df which is called Pltftel dlon, i<; confide
htr·fon red ill the fame mJnncr as Dil'heriflll1 
WIt bout ' J h ,auft. wille 1 as no CaLlfe d. 

d HUIUS verbl Je trI0ffirlOfo ttflammtt! VIS lila ell:, 
docclC: Immelcnrem fe, & Ideo iruhgne prAuruu"" 
vd C[f:UU c:xiJa:redlcalfone fUQJmotum. I. 5 if. 4e 
moJ!. t.flam. L 3. loa. No'll. lt~. ',3. See the 
Text~ quoted on the firft Ailidc. 

IV. 
4- And The Preteritton of Parcnts in the Te(-
·lfo the tamcnts of their Children, to whom 
PretentIon. h h 'R' f ~rPareml. t ey ave ~ Ight to (ulCee(: 1 they die 

lOtellate, If there weI e no Dcfcend . .tnts 
to cAclude them from the Succeffion. 
hath the fame Effect as the Preteiltzon of 
ChIldren in the Tefiamcnt .. of their F;t
thers. For altho by theOldcr of Na
ture, Parente; are not called to fuccced 
to their Clu!dren, and that they ought 
not to expect this forrowflll Succoffion ; 
yet it is jufi:, that if contrary to this 
Order the Parents furvivc their Chil
dren, tbey fhould not be deprived of 
thelr Inheritance e. 

, $,; Ib, T,~" Clled u~n the firJl ArtieZ't 4S .ifo 
upn th, ,h"tl.Artlfl" 

v. 

redes In fuo facere Idlamento: nee {i pet q!J1mltbet 
donauonem, vel legatu,n, vel fide,comm!fiuln, vc\ 
ahul1I qUCiTIcunqull modum el5 dedem le~lbu~ de. 
bltarn portionem: nifi forCan probabuntur IOgrau : 
& Ip[as nominatim mgratnudlOls cau/as parentes 
IUD mferuenntteO:.tmcmo. Nov. J IS' c. 3. 

, It may be remarJ{cd on tIlh Tc!\t, 
that the Interpreters, even the mofl 
~Icilful among them, have been of opi
nion, that the Meanlllg thereof I~ That 
tom.lke the l'efl:ament of a Fatl;er va
lid, It IS ncrcflJ.r} tildt" hat he leaves 
to his ChlldrLl1, fh.)tlld be given them 
by WJy.of IllLhtlltlon, and that othCl
WIfe the Tefbmem In v. hlCh their tl11al 
Port ton, or Child's Parr, IS Iete them 
without the ~Iality of Heir, would be 
null. And tIm OpinIon JS fo ul1l\·crfJ.1 
that it pal1cs tor a Rule; allho it b; 
cer~aUl [hat the Author of thofe l:.x
traCt'i willch arc commonly l.llled Au
thellrlcks, taken Ollt of the Novds of 
J4fmlail, and ,dllCh are inferted Jll the 
PIJces ofche Code to Yo hicb they ha~ e re
lation, [ecms nO[ to have undelll:ood thIS 
Text in that Score. For in the Allthen
tick, 110ll IlCet C. de /dJ, pr.:cU'l. "" l11ch is 
taken from thence, he has made no men
tion of the Ncceffity of leavmg the fi
lial Pornon to the Children by way of 
Infhrution : '" hich he ought not to have 
failed to do, If It had been hl~ 0pulIon, 
fc<..mg In the ,lllthelltilk Nl!'vlffima C d~ 
lIuff. lef/mn taken out of rhe eIghteenth 
N 0\'c1, ellilp. I. he had been careful to 
in(ert m lt what was crdallled by the 
[.lid Novel, that the filt.!! Portion might 
be left to them nor only by W.1y of In .. 
fiirutlOn, but ,llfo by a bare Legacy, or 
a fiduC1.lr} Bcclllcll:. S,ve (pm dlud In
fitttlflOWI modt!, fiu per le~atl, rdem efi d,
cere, 6- Ii pel {ldf!lCommlffi relll.quat occa
flomm. The{c are rhe Term') of that 
eIghteenth Novel, which he has con
tr.:l(::tcd ill thac authentlck NIJ'Vljjima, in 
thefe words, qu0'luu reltEfl tItulo; \\ Inch 
is direcUy contrary to what this Opi
nion v. ill have to have been reO'ul.tted 
by the hundred and fifteenth NO\~eJ. So 
that this Auchor h.lvJllg conceived in 
thefe Terms the authenrick M'{)f/Jima, 
and haVing in the anthentick Non l,eet 
ma.de np mention of the Neceffity of 
this lnfHtut1on, it {e~ms plain enough 
tba.t h~ did oot believe that this hun
dred and tifceC:l1th Nove~ ougIlt td,he 
taken in t;his Senre. And if we e;xa
miRe carC1fully the Terms of this hun
dred and 6tbeenth Novel, either in the 
original Gree}, or in the Latin, we {ball 
not find t:ha:t it is {aid there that the Ie
gitime- or fil.?} portion ought to be left 
by way of mtlitutioD i but oniy tha.t It . ~ 

III 
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ir-. there f.lid, that F.uhcrs and Mothers, Child is difinhcrited or' omitted) bile, 
and other Afcendant~, callnot dllinhc- that he nle.lnc only to oniJ.in thc,:rcbr~, 
rit their Children, nor paf~ them over in rh:lt a FJ.ther, or otl1(;r Afccndal'lC, 
tikncc in thelf TeHamcJlt~. even altho fhould nor only not have power to dif
they Iud left them theIr hli.ll Purtlon inherit 1m. Chlldrell without C.lllfe. bUE 
fome by DOI1J.tlOll, LcgacY3 0\" fidu· cvcn not to pa[., them over in tUencc 
ciary Ikqucfi, or in [ome uther manner 1fl a Tcfi:amcor ; anJ that [ueh a Tefra
,,[udlJCn:r, lInle[') there were jlllt CIU - nwut fhould be nutJ ~ altho the TeClat or 
fer., for cllliuhcriting them, and t!Jat the had given to hi" Children by fome 0-

fl,mc wcre eJo.prellcd in the 'j't'fiament. ther Title their Child's P.ut. But cven 
Sanclmus non l/tm: UJerOf prtttertre, aut I'X- .:lItho that other Tnlc fhould be a J'cfra
IIICrL'f/PI t11 fllola~eret£ftamento; nec, ftper ment, by which the Children had been 
'luamM,ct drmfltto12em, 'lJcllegamm, 7.,d fi- infl:imted HClrs or E"ecutors, ,,,'hcther 
tll!homllllffum, vel altum qllem,unqll(! mo- fLlr their Child's Part, or otherwift:, 
d1l1ll, III \ {Ic:delit tc,~/b .. s dellltam pm tlOucm : that Inlbtution would not hinder the 
Mfifmjtl,J prob.lImJl/flY 7'{'l.1I1ti, &' IpIII no· NullltY'pf a fecond Tcf!:ament, in which 
mmatllTl ,,,g,-atdudi,1?J (all/as pa, entes [itO, they lIlould be p:lflcd over in filcllee, ot' 
m!e,m' j lilt iljlamento. WhIch Wordsfccm difinheritcd; which is the Subject-Mat
oi1ly to imply, that it i" not lawful to ter of JTljlmian's Rule, explained in the 
dllinhcrit Children, or 'pafs them over Words above cited, and which regard 
iJ1 fileJH c in a'l'eibmcnt, altho by 0- only the Nullity of a Preterition, or 
ther Dlfpo£i.tlOllS, of what nature [0· unjl1il Dlfheri[Ol1, and which he judges 
ever they may be. the Parent had given to be fuch mdependently of all other 
th('ITI thor l1!ial Ponion, as bv Dona- DifpofitlOn~. by whu:h the legal Portion 
tiN''> or Codieih; and that 'if after due to the Cluldrcll may have becn lcfc 
thcft: Dllpotltwm. .t Father, or oth'er them, 
.A[C( .. ndant~ maliell a Teltamcnt, he is We may likewife add 011 the famo 
obh ged co m:lhc mcnnoll t hcnj 11 uf illS ~ubJeCtJ that 'Juftlilum has been careful 
Cbildrc.:n, ~lJlcl callnot difinherit thcm to ob(crve in fcvcral Places, that he httd 
wJthout Jufl: eall(e, And to fhew that not !tlfkred .my thing to be pllt into 
tillS Senfe IS altogether narunI, we 11l~ Code, which was l'onrrary to other 
rt1ight add, that (ecmg ']ujt;.lirt11 (pcal~s DJfpofitions therem cOtltaioed; and 
in this place only of a Teflament 'which dun he has rc:newed the f.tme Obfc:n'a
lliould contain u, Di{hcnfol1 01 Pr cteri- [lOll on the Matter com crning the Suc
tion of Childrcll, as appear'> evidently ('cffiom of Children in one of his No .. 
from the Word .. which have been jilit \ e1s fl, where he prm'Ls that he h,13 not 
llOW quot~d, it [cems to [0110\\: from abrogated a Law of rhe Emperor ThL'o
thl.!nC'l:, th.lt when he fays that d dlnhc- d~jiuj, and that it canl10t be pretended to 
riting was not allowed by a Tefil- be contrary to onc of his, for tbl~ rea
mellt, altho the Children hJ.J thcir fon, bee,mft" th'lt lJaw of'JIJI'Ol/rjiw. is in 
Child's P.u t kfr. them by DonatIons, his Code. Fl"Om whence Ol'lC might g;t
LqJ.t(,J":s, or flduci:u'Y BcqucHs; he ther, if 1his Dec1ararion t:f Jujltnian's 
mCJ.nt only other DifpofitlOnss, and not w~rc perfectly li1re, that It "J.S not his 
the l'd~J.nlcl1t it [dC, in whith he fi.tp- Intention ill this hundt"ed anJ fifteenth 
port·s them to be Jianhcrite~i, or otnit- Novd to make it necelb.ry tha't the Chil ... 
ted. 1 Qr on anyone fAY that a Et.· dren filould be inftitutea Heil,'s~ in or
tber, who Jilinherits his Son, could der to prevent:1 Comfl<tint' of 'Onduti ... 
'ever tfupk of leaving 'him hi!. fili.tl ,Por- fulnt:fs; fincc., be6des :ihe',\()igh~~l'1ih 
tio~ by a. Legacy or fiduci~ry B~que!l, Novel, we find in the Colic of dw~ Em
jn' t~1e fam(: ,,!ret1arr.cm by, ,'\\ hlc~ be peror many Laws, 'and even rome ofbis 
Ai,fibhcrits . him r Aud much lef" Call 0\\ n, ~ hich forbid' the Cd~U.illt', ,of' 
'l~i$ bt: f:Lid ~If a Tefi:.attlCllt w hCI'oin the U odutlfulneC<;, " w~l~n" t~e :r~~;',:has 
$btl is p.l.fli:d OV~ jn,tilcncc;'~y,a.'Pret¢... ,left any thing ·to, ';~$. ~h)~drcrl::-~?iwhat;' 

, :io ~hat \!ite ni~y: {a.y~,:that 7t{@i- Titl~ foeve~., wbCtIi~r ,'of' .!f:S!'1 :~r 
, [aid that· one c.1iitlp~ dihtl- . fidUCiary Beqll~tt ~;, arid wlucb 'Ill thIS 

~i!:t~1\-!;g'afs.,~d\l in filet1ce, :,,;:h.141101:11, Cafe ~he 't~~&iMren 9,ut$ i:li~ht W 
~~vell altho their '!filial deman~ a, ':S~p~lePltnt or the 'Por,rio.; 
. left them 'btf~ BOli'a-' 'd~ 1'.0 them'})" La.w. "" ,,',/,';1 

,\pn~ .a.'Le!'I_I'~· .l fidudart~letl~,. " ',;We ~a~~ nilt ~d~:1''h,i~" R~k,:~.~ 
«)1', iQ':,.fl~Y, wkat.oevcl', jl(~l, 'Ofl'oGrlOll '~(vtbe Qrd~ltffSe 

,drdll':"i oeherlllautllt}.",of,' ,;'~ 1~t. ~,I,<"f'" , , ""';,,~,"r I', " r. 
\\I " fitt,~ , / "" '~.". A.+ N9TJ~ 1,-01 c:' .. I. It· I~t.( / ~ ..... r' 

gi~itm to~' :ulOllld be JU' ,~IJ,i. M' ,~." 'i1-"~;'''k1.P.f.'1..' 
tbe'~'1;~ntl, '. ,\"~~"''Yhich 'the § •. ~'~"f!,f:" 't! "r '" l, '~,;id". 



Of Teftamei1ts. 
bo~y giVf:S to this hundred and fifteenth 
Novel,. nor to cotlclemn the Ufotgc of 
'this Senfe thereof, which has pa{led in
to a Rule, (inee It may be faid other-

, wife that this' Rule is altogether equita
ble, and that it is juft, that the Chil
dren being called by their Birth to the 
Inheritance of then Parents, it (honld 
be left to them with the Title of 
Heirs, whkh, Nature and the Laws 
give them. And this Rule would be.: 
p:lrticula.rly ;ufl: in the Cafes where Pa
rents fuould call to their Sucreffion 
other Heir~ together with their Clul
arell. But jf a Father, having many 
Children under Age, h:\d ill!litl~ed fo~ 
his lIniverfal Heirefs their Motller his 
Wife, of whom there was 110 rea[on to 
fear that fhc wQllld have other Children 
by a. fecond Ht1Sband, and that he had 
fJtled to make u(c of the Name of Heirs 
with rclation to IllS Chtldrt:n, fl'ang 
only thett' filittl Portion or Chtld\ PJ.rr 
at ~crtain Sums; there would be fome 
Inconvenience in annulling a Tefiament 
of tillS nature for that DefeCt: As there 
would be ltkewi(t~ all Inconvcmc~ce to 
annul a Tdtament, wherein a Father 
had made a Partition of hi .. Good" 
among hIS Children, without glvinK 
thelll in the Tdlament the Name ot 
Hem;, if no other Fault were fOllnd in 
it, And feeing it happem of len 1ll 
tome ProvII1c(',> which ;lre gm"crncd by 
the wrinen Law, th.1t Father .. make 
filch DilJ:')QjitlOn!> for the Good of' their 
Children who arc under Age, infl:ituting 
their Widows Hcircifes, and regulat1l1g 
at certain Sum~ the Portions due to their 
Children by Law, in orda to avoId the 
Cha.rges and Trouble of Seals, 100'cn
taries, and Partitions, and upon other 
reafonable Coniiderati8bs; ,~e have 
thought it proper to ma.ke this Ob{er
vation; aM we have becnlikewlfe in
duced thereto by the Fidelity that is 
dtlC to the true Sen[e of the Laws. 

Tit. 2. Sect I. 

vu. 
If the Perron who hld a. Right to 7· Hru: 

compbm of an undutiful Teftamcnt had plff)e (0/"(-

Cl (1'71/ 0 

1l1drcn, and chanced to die before he Cin,!rdr/Hl-

hJ.d excrcifcd hi~ Right, and made hIS nl'[' f'JJ/{e( 
Demand; the Children might complain 10 ,{" lhm 

of the [.ud Tdl:ament in the Ri""ht of flO! (11:/";-
L Dr' b on "'J/II"~' tile ecc;:l1cd, unlels he had appro\'ed riled. 

the 'I'eHament before IllS Death b. But 
It' there were other HeIrS, they could 
not exercifc the Complalll[ of Undlltl
fulnc[s, unlcf" the Decc1Ct:d ha.d cntcr'd 
the Comp.laint ill his own LiCe-time i. 

h J~bemus ill tali (pecie eadem jllla nepo!! dJri 
qlla: filius h.lbebJt, et Ii pra:pa!'3tIO falb HOll eO: ad 
1Il0ffiCIOfi qucl'elam Il1fbruendam, tamen polfe \lC
pm em c:l.l1dem cauf.1m prt.lpOnere. t. i4. C. de m
off. tej/am. N lfl palel, ad hue {UpclitcS, repUdl;JVlt 
quelelJI11. d. I. In J: 

51 qUls ,u(l!tuta acc-ur.1tIOnc llJoffiuofi d('ccLI~lIr, 
an ad hxredem fUUln queH1am llJI1',{Cldt ~ P<lplnla-
11I1S le[pondlt, ('luod &- '1ulbu{d~m I cru lPt1~ hgnt
ficatur) {j poll: agnltJm bOllOI urn poHe1honcm de
ce{fertt, elTe fuccelTionem JCCUfalloOls. Et li non 
fit petIta bonO! um polTelIio, Jdlll lamen (.l'pIJ COI\" 
tl overli.l, vel pr::rpa\ .lta: vel {i cum venit ad mo
ven.lam inofficloli quercl.1m dcccUir, puto Jd ha::re~ 
delU u anlil"e. I. 6. §. ult. /1. cua. 

i Ad C:lltraf'lWS ha:redcs tUIlC tantummodo (lranf 
mlt/et querelam) qUdOdo annqulI llbds Illccnam fol
Clet {>lxparaUOl!eID. t. 36. in f. C • • od. 

~ 1t may bcrcmalhd on this Article. 
tJut It follows from till: firft ofthcText!. 
that are cited on ltJ that the Clllldren 
of the Perron dJ[inhcrited are excluded 
~!S \\-ell as he from the Inheritance, and 
thlt therefore when .1 Father difinherirs 
Jus Son who hlS Children, the Difhen
«m which deprives the Son of the 
G()od~ of the Tcft.itor, cut'> olf hl{c. 
w&: hi~C111ldren, Jnd all that arc de. 
fCl.!ndcd of him, from having any fllal"C 

or benefit therein. For if it were the 
Jntention of the Law to exclude from 
the 8ucccffion only the Per!on of the 
Son dilinhcriteq. and not his Children. 
and if they might fuccecd in their OW11 

Right, in default of their Father who is 
diGnherited, It would not be necdllry 
to give them the Right of complaining 
of the UnJutifu!nc[s of the Teftamcnt 
after the D(.!ath of their Father, Llnlc[s 
it were only to vindicate the ReDour of 
his Memory, which is not the Cafe of 
this Text; the Sequel of which ihews, 
lhat the Son who is difinheritcd r.anf
mits to his Children the fame Right 
which he had to compJain of the Tefra.
ment. From whence it follows, that 
the Law gi vipg thi~ Right to the Chil
dren, it fuppores that in their OW" Per
fons they have no {hare in the Inheri-

Q. ' ranee 
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tancc [rom whi('h their Fa.ther has beep. 
eXcluded, lmlds they jufhfy his M~m()
ry, and gt.t the Dlfhcn{on annulled. 
A nd altho it Lc f;wi ill another La w, 
that tilt.. Son who IS (hfinheritcd lS con
lidcred JS bl'ing dead, and that his 
Children fllcctt.'d in his place, Debent 
Jlc/,otc'J "d/llltt! itllm cxh.rredatuJ.}ato forum 
flO TJil rfilO ha!i/'fl/l. /. J, §, 5, it dt! lO;Zjl(/lg. 

wrn ml1,/i. lib ''JUI, yet thi., TC>..t has 
lcbuon to a fort of dlfinhentmg whlrh 
".\S fl(;'1t1Ll1t in the JlltientRr-manL:lw, 
• md h,tJ nothing odious 10 It, not being 
founded on rhe Ingratitude of thc 0111-
dn;n; but It tWlled fvmetlmes to their 
Advantage, Multi 1101l1l0t.t: caUjil exbtlre
d,I';! ffll!J, }fC, TIt elf ob(int, Jed lit eif con
j.'/.Wf (lit PlIt,l IIllpu(;eo/;us) cirque fidei
u mlillJ! 1111 /;",-, eilltatem dlU1t. I. 18. ff. de 
[,1m. 0- prft But the Ddhcrifon which 
~t Son mJ.Y have dcferved by his bad 
Condm::t, is a PUlliOlment "hich ought 
to cAtcnd to Iii.., Children; for otllcr
wIfe It '\ ould bt: l1fckf.~, and would not 
nen , .. nett the SOl'. who is dlflohentcd, 
once he \\ nuld ha\'c by mean .. of hi~ 
ClllJdrl'll tht' Vii.: of the Goods wluch 
he wuld noi ha ... e himrel£ 

VUI. 

or Mother, ha\'ing no Children ~t .;bC 
Time of making thcir 'I'eftament, '~W 
infhtuted other Heirs or Executors, it 
wOllld be annulled by the Birth of this 
Child, either as being an llndlltiful 
l'dhmePt, or as being vacated by the 
[aid Birth m· 
danda etl. ~Iar(' nho cuo cui nihil pl'xter m;!~r· 
num f,tnlln unputari poteft, peri ode Vlrilem polllO
nem trIllllt'ndJm el1c cc:nremus, ac fi omlle, filios 
ha:ledts Inftl!lUl,I.rt. ~1I1 autem 11a:l'ede~ (Cllpl! extra
nei er.lnt, tunc de inofliClOfo rellsmenm actionem 
m{\:ltuere non prohibctur. l. 3. C. de I/Iojf. 4t fl • 

~ee rlJc jiJf.th ...1rru/I of the fifth Sttbo1t Df TtJla-
mentl. ' 

/ IX. 
If a Father, who had two or more 9· If of 

Children, havJIlg a mind to dilloherit t7')0 '(Ir, I 
. r.' r: f' more ,11/. 

one of tbem, JJd exprCIS lumlel 10 t/ren otiC 

[uch a manner at; not to d~ftjngui!h tum alon; IJ • 

from the other Children, raying only d,(inhmt
that he difinhcritcd his SOil, without ~d, ,1,).'/11). 
r 'f 'b N ' d r 'l out ucmp; 
IpeCI ymg hU1\ y arne, or CICrI )lOg /,llrll(lJiar-
hon by (i)tnc other Mark; thi~ Ddheri- Iv rwmd. 
[on, ,,111ch ,-;ould llot £.Lll upon onc Son thf nil"" 
more rhan the others, would be \\ ith- rI{"n 1& 

fl ' L' h' h ' 'h nlllI. ont e t!Lt, C\'en a, tu 1m w om It mw t 
be reafona.ble to prefumc that the fa
ther intended to Jerri vc of Ius Sllcct..f
lion 11. 

',A,. m
... III (ht.fry 

1', 1<11-

H a F.l.thcr or Mother, who had two 
cr more Chtldl en, having difpufcd of 
tlll'lf GOt)ds among them by a Tcfla
ment, happt:Jl'd aftcrwards to ha.ve anD
thCI Clllld, of which no lUC!ltioll was 
m.lde in tilt. TcHament, and dIed" ith
out .tltt:nng it; this TeH:ament v. auld 

n Nomlllatim e;\hreredatUs films & ila videtul', 
filim mClIs e'!ba::l'cs efio. II nee nomen ('JUS ell pi ('[. 
fum lit: fi modo Ullieus fit. Nam (j ptures fUllt 
filII, ben,gna IIIterpret:uione pOUU9 a l,)cllfglle re
fpondelur, nulhllll exlm:red.ltum elT'e. I. 2. ff, de 
lIb. C7' P~J1. 

J • ...,v. 

x. 
do no prcjllJiccto the Rights of the [tid 
Child. Fl"lr if it was thro Negligence If the Son who is difinhcrited baving 10. P'O-
that the [;l1d Tcfiamcl1t \\ .lS not rcform- procured the Tellament to be declared .Jljlon for 

('(\, l't" onld be :Ulllndutiful one: And undutiful bv a Sentence be who ,\ 3,<, tIlt' Sm -. ft' d H' . E' , I d n'/,,, IS d'J. if it "J.'\ a pure Efid.:t of a (uddtm artd III ttute . elr or ~x(.c.-utor therem nl! miJmtrd, 
ttnf.)rdCl'l1 Death; ac; if it wa~ a Mo- appealed frOlh the Sentence J .1Od that l'm dill (!" 
ther who died in Child· bed of tllt: {.lid peuding the Appeal, the SoP fhould dc- tId A/'P8a1 

Child. , .. hofe Birth file IJcrhaps waited maud a. Provilion of Alimony oUt of the from th. , Efl. l' p r. . d Srnlence for, in oll.ler to fettle her Will; the nate; t \IS roV1110n would be.decree gl'lin> m 
Prdilml'tion that fhe C'ould not ha\'e for him according to the Vaille of the I.-'m fa'TJullr. 
the fald Clilld any other than the ten- flare, and his ~lality 0 •• 

ocr Scntimcllts of a Mothel', w{)uld , Dc moffic:iofo teA:amento nepos C'Otltra patrUlUn 
fuprly the want of a Tcfiament, which fuum, vel ~hum {criptutl1 hrer~ fro pqFliono 
thi5 llnforefeell Accident had put her egm[ &. obt,lI1u~rat., Sed fWflW~ he", 1lp1Jt~1~-

o Cd" 1 S I Verat. Platult, InrerlJtt, propter Utopiam l'uplll~ 
O.ll~ ot ,J. on ItlO? to rna {e. 0 r lat almtenta pro modo facultauma, qua; per )1'I()ffidou 
tl)l s C1H IJ \1, (luld IbU h.a ve the fame Por- te6:allleuti :'Iccufationetl1 1"0 1'ule -ei viftdi*lItti\lr 
tilll'd of the Inheritance which he ought decerni: eaq" •• dverl8rillQl -ei tbbmini6:rare ne-
fO ba"'c had, if there h:ld been no Tef- , nfi'e habere, ukt"e ad nnCllllit/$. l.27· §. 1·1· 
tafnen~,4(.a,U I. But if rhe raid Father d, IDO!.II/Itun. ' 

I Si ~~ fiti~ duobus hzredibus bl(titut~ let'-
tio port tdl,uU$ltmn fil(cepto, cum nllital'c idem 
tdbmenrult1 ~f)~t, hoc facere negl/lXifftt ! Ine
r1tQ~ utpotl! fIOtl ",lis rati()nibull .negled:m d. Htof-

, Btu.ro qu~Mllaln itIl\it.-. Pl'l~rjt. Sed cum eIIU'I In 
ptltrFI'IO vita J~ .-,pnna,. rept'!Jtln1 ofus 
It)Iqul!,u ptr 'Q*~ atcrna; plctatiB Ci:hlllo 

XI. 
If of twO Children whom a 

bad dilitllterited~ one of them 
no COmfilaint againn it. h. ' 
the Inheritance for his l?afq~ 

, " l' 



Of Teftamen~s. 
< , ", II 

fllbfiJft~ having ,enteted his ~mplaint, he has 
.'~r,.,d' beeA ~d~red to be' d~ly and ;cifHy dif,,,,o:h,r inherited, arid the other dillaherited 
chu,frdJ. 

Child oj') his part gets the Te{bment to 
be aDDuUed, a.nd::~Comes in forhh 1hare 
m.,the ,rnh(:ritance wirh the other Chil
dren; ~17ety one of them will ha.vein 
the Partition of the Eftate his Portion 
aceoloding, ,'to their Number, \\lithout 
taking hirtl..1n who is found !o be ju{Uy 
diti~berited, Qr who has renounced. 
Fot .))~"havjng DO fhare in the Inhcri
tanc~ :t'he Porti()n which he ought t'o 
have b1d., r(p\ail1s in 'the Mafs' of the 
Efiate, and accl'ues to him who was un
julHy diftoherittd in conjunCtion with 
the other Children. And if thts Child 
fhould happen to be the only one re
lUAitting, he would have the whole 
EfHtd, p. 

I c:tui r~pudi.nr;s animo non venit 3d 3ccuCa
tioarem inbfticlofi renamenti, pal~em non faclt his 
q\Ii 'caatdl:m querelatll movere volum. U nde ft de 
inollidlJfb tefiamentb parris, :alter ex LJberis exh;c
redali. age~ quia 'reCulI"o te{\amento alter quo
que (uceeffionclll' ab intefiato vae.1tUl'· & 
ideo univenam haereditatem Iton teae vin~tcarret, 
bie (i obUnUft't, tater«or rei judicaltz aufroritate ; 
qunti centum '\lin hunc (olum hilUm in rebus huma
nls eD:"e nunc. cum facerent intellatum crediderint. 
I. 11. ff: th ",off. tljl. Y. t. 16. cod. Exhzt'eda-' 
fUS pro mortua habetur. I. J. §. ~. if. d. e~fJjlltJg. 
MPJ el7llZl'lc. IJb. 'J. 

If MU ., the S~tJs J/jinhmtcd had only dela"jed 
,~ brmg h,s Atll6n, without Ap)rr)'tJmg of 1m bemg 
JrjinhrrJZed, or rmcuncl1'lg ,1" Inheritance, hu Por
TIIIn ttlTUtd III1t "cerfle to NUl otber Chlldrm b'J tim 
S,lenre. .But r/,c o/hus ,night oblige him,o expltUn 
I",nltlf; al,d It 'Would be neaffllr, 10 hllve the 
'il.!!ejIJon about his D1}hmfon )flamall<y diftufftd, 
,n cafe hw ("auld not acqllu[ce under JI. V. 1.8. 
So 8. tf, de moffic. teA:am. 

XII, 

Tit 2. Sed:. I" 
tamcnto ,,£\Ionem movere patera nt, ho.: reple31U\ 
ne occafiObeminoris quantll3tJl' tefi.lmemum I eklO~ 
datur: ho, in pl-refenti 3ddcIIJum ell;" cen(emuI, m, Ii 
condltionibua qulbuCdam vel dilaClonibu~, aut ,,11C1U.l 
dlfpoutlone moram, \'e\ moduUl vel aliu':! gravamen 
tntroducente eorum lur .. , (lui ad memor:tr'am acbo
nem vocabanrur, lIumunita c11C nde.mcur, I~r~ COIl

omol vel dllatio, vel aJia difpofit1o moram vel quod
(umque onus Introducens, tollaWf: &. ita I'(S pro
c~tlat ql1afi 11111,1 eorum relbmenlo addnum eaer. 
I. 32. Co de l1loff. te(/am. I. 29. ,0, 6- 3 I . tod. 
~e tbe fifth ArtIcle, and the Remark tholt I. tbere 

made on it. 

XIII. 

115 

\Vhatever'may bl. urged, caher on r~. '.lhf 

the (core' of Plt~ty Dllt~ or other F(lW',., '" 

Co Ii · ." the Pe Ie n tderanon wi1:ulocver, In f.lVonf of I ') n 
th: Dlfpofi tion of a '1 'cf1:ator who had ;;;;;t,/~ Ill

unJuil:ly diCinheritcd one of 111<; Som, 11m' or 

the Tdbmem would nC\'crthc!c[s be hemtor, 

annulled. For the Infhtutwn of Chi1· WIlt nOh' 
I . h fi ft [ , m'l~e t r ( ~en lS t c r Duty 0 P ,lrcnt~ 1n th~ll' DJj"~n/m 
1 eftamcnts r. to fij"6Jl~ 

r Si ImperJtor lit ha:res Irttlmllu~, polfe tJ1ofli· 
ciO(Ull'I dlei teflamen:um, f.tpiflime ae,\cll\Jlum eft. 
t. 8. S. 2. Jf. de moff. rejlllm 

'1 h, Gille IJI thIS Text lli'Pettrs to be (0 dtjJtrwt 
/rom (llIr Ufflg4, that we dId not thml: Jt pr~per (0 
gt\le fuel, an InftlZnce. J<IJr 1J)ho wlIh us> 10 make 
the Drfotrifon lit 1m children 10 f~bjijl. 'Would evCI 

Ihmlt of mftilHI11PK Thl Kmg hIS Heir lAnd 'jlfl thlt 
Cafo mlffi nmis hava attn 'II~r<y jl'llqrunl /III Rome, 
ji,mg it is folii in th~ Trn that it has {1Iff» oftm 
dend.d, that <litiJO the Prmce 'IJ.,'In mjlilMtea 'Jf~lr 
b<y an undutiful rtftamtnt, ,et thAt flould b, no 
h",drance wh'Y a CDl7lplttlnl agamfl it, 4S br"'g un· 
du~if14l, jlJDuld nor be rrC4J'lIed. 

XIV. 

Of :111 the Per{ons whom tbe Law J4. 8"0-
calls to the Sucr.effions of Pcr[ons dy- then IIntl 
log intcfiate, ids only thofe l\'ho arc ill 5'rjirrs ran
the Lme of Afccndants and D~fcendant~pn!ot CC~:-
f" l' n ~m~ a 

12. Cl,ft- tf 'rhe Children have no other ground rom the cuator ~ho may complain Trff,umnt 

~"n to of C(hnplaint againil: the Teftamcnt& of of the Tcfiament as being undutiful. <I' I;tlnl • 
"UhJhom their Parents, but lfJat dle Pottien left And this R1ght docs not pars to any oumtmjlll, 
t fir PII· he h ' {( 1 ba the Col1areraJs, not even co Brothers upr.'jt~' th~ 
rents ltln;e t m 'J:, erplD 1;; :nOt 0 It'ge as W t nd S' Il. A d I tr OTt //l-

Ie/I ,hall they b .. ~e Q Rlgh,t to by ~a~, or 't~}at a literS = 0 t ley fannot complalll jhl'4td 
th,;r Lil" the 'lfeftator ,batb made hiS Dlfpofinon of tlho Tefiaments of their Brothers or !-lair or 

tl~ ~r wh~h 't'elate:s \0,1, them to depend on Sitters who ioftitute other Helrs or RUMor 
~htltJ h.flfl fOltt'e lGt1Dditi9n, or on a Ti-me which E1I.ccutors, untefs the Infiitutioll were be an I1Ifa-

'h-:~IIP'lt. .EleCt thereof;' there would ruch .a~ were contrar), to good Mannel'!) fl;~i Per-
""",1/ GrQupdli .fol."having and Decency, becaufe of .th~ ~lality 01" 

- )" y,o-id,',61\ ,account of the Perfon who is lDfiitutcd lieir or 
.~[Il~J.ft1J. bitt>th~ 'c-0uki on .. , E»ecutar." as tfit were an infamous Per-

-5uclruemtll::tt ·of 'the P0r'" fon s, " 
by 'i,and ,the ':1 ,Cognati j)ropt!ie'qQi func"ultra Jratre~ mel"" 

(j,~lter"'C4ttlr~' Delay, farirendHe,{lUIlpdbUllitJiUlibl.l$:o.On Y"ent; cum 
" ,as "that ~bth,~ccdplU1'J Jll,ln _~F. "/. 'I.'JI. J" i~ ~!I,. 

, l:i b' , Nefuo coru. "1q:',~I11l\r«(a,UOt:a 'VenJltw, 'a· 
"'m~\iih!&i~h'~' .... ""*f..~ ... t,~t ~.,rrame ,tt'f~,t ~Jnoi&cl.di qu~,14 .. 
lIIJ .." "!,~I''UlC'y minlaWr. "J.,*l .. ".C;~.rr4. ' -, ", ' 

',';e" i,i, , ':," , '~tn!.w,J ,~ ... mi 'ab inoffwil)ii,~tle 
" ' ," c.nt1"il"Wlb1l'tll'l\~'(rarm '111 fororis ~:\Jcall-

;~~~~~~lli~e=~~~i' 'tur. Omr.i1!f.\i~,' chtrantt:'~'(~l ~ i~t:ra· ___ i&;at!~.i'ltd 'v~~f~1s de 
f»f. cjtlflO \q~i«I'Iem ~CI.~ Ii ,kripti 

;&e "~rea. 



2"he CIVIL LAW, fs'c. BOOIt III. 
h1;redc~ infl'lml>1:, ve\ t\1Il',tudi[lis, vel levIs notlE 
macul;! af"I'ergal1lur. 1,27. c,60d. 

JUftiOHIn ha'C-'/lIf!, alvl,./lltd Ij" ]l1f{acnCl between 
the A\~nall and CognJti b,y hi' h"mlred .tnd 'Igh
tCd7ItJ; Novel, wh'j {bo',ld Ilot IfJt Urothers by tin 
Mot JurI l,d, have ,he (ame RI"ht as Brothers b, 
tlJe f.llht"1 pIle I And u'oliid It not al{o bllIJlma. 
blf, thilt Ih, orl'rr ne.n RA.lI/.Cns, beyond rl), D~· 
cru oj Brorhtrs, jiJ<Juld hav, a RIghI to {mnuJ an 
Inf,,,,.,olll lrlfllluflIJn, jmce It would be n('llt/ thtlf{s 
lO,l/'an 1,1 Decency an'! lood Manlltlf, arid i1/,ilm(l 
the Sp".: of Ihr 1.aw, alelJo the Teflator jbfJulJ 
"'ave mil her Brothers /lOY l>Ij/trs? 

SEC T. II. 

Of th'e Ctfu/es ",huh remler a Vrf 
her~/Olg j'1f . 

The CON TEN T S. 

1. ChildreYl ({WilDt be drjillhclltcd Without 
11 Jllft Caufe, 

2. Two flrrs (if Cal/(,'f of d4i'''1C11tzn~ 
3. D,ver; Call leJ of difit/!Jerrttt~'l, Ch,/dreu. 
4. Drl'cil ell/res oj dtj1rrhertthtg ParentI. 
5. 7'be CtJl({i:s II difirdJl'Ylth~'l, oug!;t to be 

pro'l'cd. 
6. 7 "he filii Dallfl iJ nllr .-1.'/", :-:.!cd vf />1 I 

lVrfr'1 D01L'J, Io( tI'r "~~I tttitudc of b" 
ll/i,(. t01Vil,dr theParelltsw/Jogavclt. 

I. 
• ; chil- SEE 1 N G Nature and the Laws 
Jrm •• HI which C.iU Clllldren to the Suc-
TJDt bl dlf ffi f h' r I] I 
mhlr/ted ('(~ IOJn 0 f t fur areng, abO { up?n t lC 
WJtJ,out a 100 sot Ie Plrcn ts as clongIng al
lllj1caufo. ready to the Clnldren, even 111 the 

LIfe-tIme of theIr Parents; they C.lJl-

110t be deprived of them, If they have 
not deferved fuch a Punithment, wInch 
rakIng from them the Goods, does at 
the fame time ft.am thctf Honour) and 
cxpo[csthern to yet greater EVIls TI1U~ 
the La\\s h3.\'C reftraincd the Liberty 
of dlfinheriting, of ~ ... hICh fathel"S 
nHght be apt to make a bad Vfe a, 
either thro all unjufi Paffion, or by the 
Impreffions of a Mother-in .. Law ~ or of 
other Pcrfons b: A tld they have regula
ted 'the Caufes whu;h may deferve dif
.inheriting c. 

"{4 lnftimtitl.ttts benlgne accipiunlur, fXh~reda' 
'liObor autern non adjuvllJlda:." I •. 1'9. in f. f. de 
li"".; U' toP h~red. 'nfl. v~l ~xh.r,d. 

Hujllf.v¢Zbi 1/., infJffiCl~fo~ vis ilia en, dOc~re im· 
merr~)~ At U!oo iudigne r'3!:teritull? vel txhlr' 
redailtD\l'::t~~j.~d ... ;nojf. "ft. ' ' . " 

. 11 la()m~ teftamentum dkore, hoc eft, al. 
Jegarll q~~ vel pr~iri deb~t. ' Q!lOd 
plt'ruruquc acci~~" (Urn falfo parentes mftunulati, 
llbel"QIi' ['10, .et, ~ccf~llt, V~\ pra::tereunt. 'l. 3. 
~'Dil. " " . I" f ' f,','~I\) ,! 

Non ttl enial' ~4iil~'" parentUrul qui ,ino 

jlll'iaDll adv,tf\lll llberot;: ~ , ;, CllltilD;tlltl) md_t. 
t ' 

~od plerumque faciunt maligne circa fanguil' 
(uurn mferentes ludiclum, nonrcalibuJ deliniD) 
tit 1Il11lgalilmibuique corrupt'. 1. 4. 'D4, 

Cum If' pleta!l~ reltgionem non violaffe, fed ~ 
rill (ollJugmm quod fuera~ (onita diftrahere nolll ' 
ae }H'Optel ea ()ffcnfuOl .1tque iratum patr~m ad ~ .. 
h;J:ledauontl nOlam plDlap(um elIe dl(a~, inolficio
fi tdhmentl qucrelam mfcne non vetaberis. l. tao 
c. ~ad. 

c See the Art/drs wt1/tb Jollpw. 

II. 

The Canfel) of dlfinheriting Children fl' 7'w:;' 
m"y be d1l1mgulfbcd into two forts: ~:~{e: I1f 
One, of thofe winch concern the Per- J,finhmt· 
fon of the Parents, a~ if ; Son has at- ing. 
wmptcd any tll.ag againft the Life of 
1m Fatlfer: And the other is of fliCh as~ 
\\Itliolll .memptlng any thlDg dlreltly 
~lgainl1 the Per(ons of the Parents, may 
defcrve their Dlfpleafurc; as, if a Son 
engage .. himfclf 111 all infamous Profef-
fi 00, as {hall be mentIOned in the fol-
10\\ 109 Arrick. Hut altho thefe Caufes 
be dIfferent, accordmg to thefe two 
Views, yet the Law~ glve the Name of 
Caufes of Ingratitude to all thofe ~ Inch 
molY d( fcrvc dllinhcrJtlllg d; quahf} 109 

,\ Ith thl~ N.lmc every tlllng that IS COll-

trary to rhe Duty W[Jl(.h Children owe 
to thclr Parcnt~, For tim Duty im-
piles the abl1dimng from every thIng 
th:lt m,l)' juilly draw upon the ChIldren 
the WI .nh of their Fathers . 

d Caura~ aUlCIll ingramudlOis has tire decct!\IQ1us. 
51 qUIS, &c. Nov. II S. C. 3-

III. 

Father .. and Mothers, and other Af- 3. DZ1Jm 

('cndants, mlY di611hcrit their ChIldren C4UJt; ~f 
If they have attempted to take a,,, ay difJlehl'~lt 
1 ' L f . I b r mgCm" 

t leir 1 e, elt ler. y POllon, or by a"". 
other ways ~: If they ilJVe {huck 
them f, or .1buicd them, or committed 
any gncVOll'S Offence againIl: them g : 
It' they have not relieved them our'of 
Prifol1, byengagmg to preCent them in 
Judgment, or to poly ~he Debt for them 
as far as thelr own CirClllnfian('.J!s will 
allow them h: If they have Cuffered 
them to remain in Ca.·ptivity, while, 
they were aule to redeem them;: Jf the 
Father having ~et~'rna.d, theyhad,neg-

, Si vi!zpal'enUJm fu'orum per "enl!nll~'tUt alio 
modo infidtari tentaVeri~' N~'lJ. 11~. t.~. §. S" 
See on thi' Article" th~ 'third Sctlion 6f &irs anel 
Executors in gettera1: " , ' ," ,- . 

f Sf quis pareJltibl.u lU!. ~anus intuIerlt. tI. t. ~ . 
I §. r. .'';' ' 

g Si gtavem $( iu],ontillln'l In;Uriam cis mit 
J. c". 's. 2. ' ,;' -" : tt: Si qut~h'bet a. ra:dilti. parentlbus usc. ) ~\{ 
e . ~ildgrut'dlk~.~: S. 8. .': i ,~ 

• ox Ullllm e ......... 1 ..... parcnrlbus Ql ~. 1~~ 
deuneri toorigll'rir, ~c.' d'-c(. 50 13. " t 'It ' 

, U' 



OJ Tefiaments. 
:d to perform rhofe Offices towards 
, which that O'ndltion may have 
lired I: If by any Violence, or other 
.n"ful \\3)', they had hindrcd lum 
n dl{poling of his Eftate by Will : 

And if the F'J ther had died v,! thOllt 
being able to make his Will, and to <.11(
inhent the Son who had been guilcy of 
th1!> VJOlence, this Son \\ ould ncver
thelefs be deprived of the Inheritauce m : 
If they have accufcd thea Parents of 
other Crimes belides Treafon agatnfl: 
the Khlg, o~State n: If a Son has 
committed Inee with hls Mother-in
Law 0: If he ..g>ntraCtcd any Fa
miliarity with Scelera~ aad. led the 
fame kino of Life with them p: If he 
ha~ taken up an infamotl1> ProfelTion 
which his Father dai not follow q: If 
a Daughter 1'refers an 1llf.lmomi Lir.: to 
a m.uried State )'. 

l 51 quis de pl.tdltbs parcnubus [uno[us fuellt, 
&c. d. c. §.12. 

m SI conVII~l:m fucllt ahqms IlberolUm I'X eq ql\Ja 
proh,bucrlt parcntcs fUlls conden .. td\:amrnlllm, &c. 
d. c. §. 9. See the tenth Alflclcof the third Sec
tion ot Hc:hs and ExecurOiS in genclal. 

" 51 cos in crnmnahbus cJ.ufis accu(avent, qua' 
nOll runt aoverlus pnnClpem, five relnpublic:all1. 
d. c. §.7. 

5, delator COntra puentes films extlteW, !t per 
fuam deiatlonem gr3\'13 cos dlfpendlJ feeem (ulh
ncre. d. c. S.7. 

,,5, noverc;e {llir fiil1ls [ele ll11ml[,uellt. d. c. 
S·6. ._ 

P Si cum maflfiClS homlOlbus at maleficus veda· 
tur. d. c. ~. 4. 

Jf u m the Greek IJA-rrl qittfl.ul!wv cum v('nefiCl~. 
Xut whattvlr I>l7lfo 'U e gl'lle to tJm W~rd, It would 
{tem that thIS Caur. of dlfinhemmg oUJbt not 10 

he confillCd to the frequmnng of the Company, and 
irm/Illmg tllf E.>.amp/e oj one kmd onJ'Y 9} wl,"~d 
Perfonj. 

'1 S, prortcr voluntatem pal'cntum Imer arenal'o~, 
v(·1 milllo~ (erl' filIUs {ociavcllt; &. III h1C p,otef· 
fione l'erman[cm : I1Iti lorlit<ln e!lanl l'arentes e,lIf. 

dem profdTionrs fuerlOt. d. c. §. 10. 

r Si ahqui eJe prwdu9:is parentibus volentl (uz fi~ 
11a:. vel nepti Dl311tUOl dare, &. dotem (eCUl1ClUm 
'WJrI!:& fubllantiz (UIiI: pro ea przllare, lila non ~on
{enfcm~ fed luxurio(am de~ere Vitam elegeut. d. c. 
So II. 11. 1. 19- C •• ddnoJ/. t,fl. 

W, ha'll' not J1Iferud In thIs ArtICle th, hjt of 
the Cuj,s Df dljinherltmg, u.JJIlh lufiim311 bas 
uU,tI,tJ ~i'J Ih,S hllnd"d and fifteenth Novel, whleh 
is UH#,,, Hmf'J. For the Vfag~ ~f thIS G4'4[r ha-

I 'llin,( "-fltJ /br " lDng tIme In France, whllfl the 
P'P'I(IA I lutl ,h, free E;t;rrafo ff tbur Relrglon, It 
"tIth~ , ,it:r'n~ lrefmt Srtuation of Affutrs for 
,1ft ~t • .. nI" in ,b., fh, I"" Ed,ct anti De-
;~b"",j,t 'lhA, from ,!mrJ thaI LIberty 
,,q ,.! \It, """'lrl, i.njQf}od. 
~ • " 'r .. )lr-4uud J~8 r:414fos lor dif-
;u"~~,, 'II tbo[l,wbif/J,1II,'lb.wl jllJl now 
'n~4, .~ JwJ rljrflttl .Jl "lnr~, 'itl w, ""'111 

~ ~l~:IfanC. IIlMfh". C414fo Qf.:difinhmu1Jl. irfINght tn.
, "ffr'frbtJ lb. O,JJ1f4n'"~ 1,Vh,cI; haw gJ'fJIII P,rmt{
,i:j4 II} F./lms " tJ!flnhl,u tblll' Chlldr,n wbo 
I >;. ~rry "t4f1ljl tlHir,CD"f",t~ ,lIlU'Wmg ~l, So~JS Iff
l'" th''J h~ IIf~lijlitdl#lJirty T,,,rl6j Age. "TId 
8;.~h'ftS Riter t~ ~~ ~ ?;.,." _ 11/J1n1"j, " 
,~ "_lJ' 

Tit. 2. SeCl.2. 
marr'Y themfolvl'I, afrel they have 111 ,\ ouufu\ 1T11l1. 
nCI dea,'ed the Counfcl and J\d\ ICe of Ihlf F;lllllrs 
and Mothels a. Al1d 1'1lghl not t!;flf {" 011", 1 Ijl 

Cml('es oj dl{lnherltlnj, I As, for 111ft""',,, If /I S,,, 
bRa Iltremptor! to ",unftr hli MotJnr-m I au 1m 

I. • ' Fal J~r r Wife: 11 on an y ncrajlqn he fllld f.u/,d III 

,my '!Ten/I,li DUI'Y tot! IIrds ;". Partllls. /iIClJ <II 10 

(ulml" /hl'm UTI" lIraf/.llus rn tl",trWants. 

a Ed,a of H!m) II. 10 the Yc~r 15S6 , Odj· 
nance or EIOH, All •. p. 

IV. 

I 17 

Children cannot ddillhellt thur Pa- 4- 1111'~1 
rc!lt<" I!xccpt\\l!l:re they lIne a jLlflCvv"rj 

C r ~-. . I tllJ nl "'1t· 

d
ame lorIIt; a~, II tlL} Ina .l~tempt- In,!-" 

C any t nng J.!:!.lIoJI: rllt Ir 1 l~':!' It IIMs. 

they luve pur them I!1 d.lI1"L:r uf lofin~ 
It by (.,mc <\'ccuCttH 11, C"(~'pt: It b" In 

the C.tfc of TJ e.Jol1, ll,cl1tlOncd 10 the 
foregumg ArtIcle t: If tllc Fathcl lI"s 
bcen gllllty uf Inn;fl: \\!tll the Wd"c of 
hiS Son ,I _ 11 tht P.trcn • ., b \ C 1 111t'lo \ -
cd lln1.t,\tl,J me.lll:> tv J.ill<.L, t1JUl L!ld-
dn .. 11 from m,lI\:n~ the,r rlln.ll1'Cn~s "\ 

If they h.lve .lb,lllcioneJ t:lcm H1 thcu 
M;H.inc(~ y, or in tht.'lf C lPtl\ tty.:. 
A,ld if the F.tthlr or Mothcr 11;\\ C Jt

tempted to r.tlic ,l\\ ay the Llrl or S(.nk~. 
the 01lC of the 0c1wr, In P')lfon, or ,)
ther" If" thci r common Child Ill.!}' dliln-
hcnt the Aut/h)!' of (,Jell a Cnme fl. 

1 51 venel11s. Jut m.\leficii~, alit :1110 modo pa 
rente, IihulI\H\ 'Ita Il1lidldtl ~l\ubJbllntm. N,,'TI. 11~. 
C.4- §. l. 

t ~I pal ente~ ;Id l1uerirum Vita: hb~ro' ruo~ tr:ldi· 
derlm: citra tamCII clUfam qUJ: del mdlcftatelll pel
illiCIt: cugnofmlll. d. '. 4. !:I I. 

14 SI pAter 0111111 fUa! fc[e 1U1ll1lkuel il. d .•• 4. §. 3. 
X SI palente! fillo', fUl'" tefl.mlenlulll eondelc pro

hlbUClInt, 111 rebus III qUlbus habem IdbnJl lI.en
flam. d. c. ~. 4. 

'Y $. llberlS vel uno r){ hIS ,n furore COI1/1'((I[O, 

p3Ient~5CO; ClItille nc::\le~ellnt. d. {. ol. §. (. 
t H,~ 'Jflbll~ !:U.lm dadcm (JptlVitdllS ad)llog} 

IllU~, &c d. c. 4. ~. 7. 
a '51 COl1t1gt'rrt ;lIllCm Virum ll){Ori fu:r 3d Illleri

tum, aut 3ltenatiOncm ll1enll~, dale venf'nurn: alit 
UXlllcm mama, vel aho modo alttlum VIIi\. alttrlU5 

infidlari: lale ql\ldeOl, utpore publrcuOl Crimen can
flltutum. (ecundum leges cKaminan, & V1l1dltt;tm 
Icgmmam l'romererl decernimu~: libem alltem eire 
ltcentlam llIhii In fllis tefhmenus de facultatlbu~ 
fillS Ill. perronz rehnquere qua: tale [~Ius Jlof~ltur 
cotnOllfiffc. d. c. 4· S. S. 

V. 
It 1S not enough to juflify the diiin- S~4' 

heriting, that the P.lrent~~ or the Chll- dC'1. 1b·'J Dft 
. h C fi f" '.lin 'TI -drcll, montlon t e au es 0 1t 1D their mg ~ught 

Teft.1mcnto;, but tho Perfons who arc 10 b, ,rp· 
mfriruted Heirs ~ E;t(ecutors ought to ved. 
prove the F:tCl:s upOn which the diftnhe· 
riting is grOunded: And if they prove 
them not, it will be null b. 

b 8~ lb. "nt"'" R«Mn Law, IhI S,n who Wolf 

djjinhmt'd, tmtJ '/Phi h(1.4 a ~i.a to cri>l, hit 
Co"'llaiJJI IIP'Fnjllf, lIIi1s ~DlJZd '~m4kt IllIppl.' 

, thll' 
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th.u 1)1 -va' lin'ljlly rll(inhllm.i. JIll/US vl.'rbi de 
mrf!imfo \ I~ IlIa til, oncel " (mlllel entl'ffl (I.' & IdcI.J 
rndl 'ne 11 {lU 1[1)01 vtl e[1 1111 e\lJHedauonr (um-

b" r. 
marum. i.~. g. ,if m,1/. Ie/I. Llben de motTie/olo 

'7 The Comp/I1mt OIl the fiore of UtIJutz!ttl
I ncff, dOff uot ex.llldc the .1[/;01'1 on the 

If, 'II oj BI/:ge,), nor the Aftlon of Rn'
,f{i I Y, the Compllufit oj Ulldlltr/rt/mjf. 

qLl~ldam contra ,dlamcnlulll !'1[f'rnum movcntC'~. 
pr{Jbaool1cllI Jcllt"nt pi atl.1I t, (Juod ob(equllun de-
1m II III ,LI';lr,'r PIOLIt 11'1111\ 11 HlIl.!. JcI'glO flagltllbar, 
Flrentlhm .,J)/lUlleruH ndi fUlFil ha'J edes ailen 
delllilJI~u III Iflgr,ltO~ I,belos (omra p:hCIllCS (:\(1-

IIlk i.2M. c. de trlojf. /eft. I ut JllfiulJJn ordrrtd 
r/;.If 1m Ci1l1jH nf 1i!(i~J};antmg /hould I'r provod, 
n'r, forr.lll plobabulllUl '[)gI1'1 N/)~. 115, t.3. 
A,l'; It fj 11/)0 the geJwlll }",ll, thai no A'.'lf.t!t~/'} 
IS u.~aydcd ~1It.)J It be proL.d. 

VL 

6 1hr Altho Parcnrs m,lY depnve their 1I1l

H~jb4"d grateful ChIld, (. 11 of tlilif E!l:..1te, and 
I~ Iwl d6- LH J1 rnol.c D()'1JtlOll~ v. hlch they may 
prn ~d ,,; 
1m Wife', hJ' {. m,id" 111 theIr f.lvollr, ac; ha~ been 
.Dfl11 'Y, Cud In Jt~ place c; yet If a Daughter 
(01 hr Iv· '" ho ,., as endo\\ cd by her Father or 
,',It.tllae 1\10ther, or any other A[cendant, had 
I'f hI )V,fe f..lllcn mto the Crime of IngratJtude, 
tfJ"Vf,l1d$ ""-

tty, PfI- the MarriJ.ge PortIon that wa'i 'given 
rent' who or promtfcd to the H!l50:J.l1d would I1e
law ,t. rerthclc,!<. be due to him. For:l~ to him, 

tIlt: Ch.u gt:<, of the- Marriage ,~I1lch he 
Ie; hound to beM, al C a jl111 Tnit' for 
JJlJn to I.eel' the {.llJ l\.fan i,lg(" Por
tIOn, OJ' 10 demand Jr, without .my re
gard to the Faa of 1m. Wife d. 

, See the fmnd. ArtICle pi the Sefllon oJ Dona
tlons. 

d P.ltrona dotem pro 1,bert3 Ime r.romlfT.1m. 
CJ.Dod elClltellt ingratJ, non retrneblt. .69' §.6. 
If. ,u ]ur~ dot. 'l1. I. 24. C. eod. 

SEC T. III. 

Of otber Cat'.fes which make the Com~ 
plaInt dg 4tnft a Tefl amenf, aJ be
zng undtttrful, to ce.tje. 

r. 77Je Comp!tlI~lt t~gaJllfl a Tcfillmcl1t, (If 

bemg undutlf:d~ wifes by the Appro['a
flon 0{ the 7'eflmmmt, 

J:. If tbe PC} IOd tltfil;heuua, llemg a Vga
tee, relClv~s the Legacy, ht approves of 
tht, Dljhmjon. 

3. T47htlt a GuardIan doe.r JOY Ms Il-fouw 
ought not to hw t h111,fe1{, 1tOr what he doe~ 
for him{elf to be of any Prejudice to 1m 
MtPWI'. 

.,. "lie 1tf1ho apprO"UC'f of the Tejlament f;.y any 
Aa, ir fXc/uded from mtTing a Complaint 
ngalnj1 it, (lJ I,ebzg ""-dutiful. 

5. Thir C:O~JJzltlt prtfcrihes i'n five rears 
time, if there /;e no Ju(l Caufo ~f Excufe 
fer the Delay, 

6. if tbe A1'lton rif ~'ilIJaint if let drop 
jor "vmlt of Proftdltirm, it U 'IlCt after ... 
'1.vards rl(eh"ed. 

i 

8 0"" mrt> plead the Ntdhtif'J Ilf the TC:.f
wment, or Ihe Undmt/ulillp of tt~ /tt,
cc(j:'7.I£/y Olle aJtel the other. 

1. 

I F tile Perron who is dilinherited, [. Th, 
altho WIthout jufl: Caufe, had once Complal1Jt 

aprlro\-cd of the Tell:.1~.li:," ~he Dl[- ~flamjl /I 
Y. "E I I Je ament 

llen{on "Oltld have It~l flett, W Jet ler liS bm/of • 
it wa~ by an exprcfs htt that the Tefla- undutiful, 
mem had bCJ}n""'-approved, or by Acts eel/res by 
w lllch did imply the ra.id Approb3.tion, ~!Je. Ap/JYn
as !lull be explained by the Rule5 wlllch tZ:I;:;t. 
tollow ft. 1n6/'Jt • 

a q,llld ergo ft arias voluntatetn 'telbtori~ proba
VeIIlJl" Plltd in tell.lmento adfcnpferim poll mar. 
telll patns, confenure me? Repellendus fum ab at
cufJtl!)n~. I, ~,. In f. if. de Inoff. t,jl. See the 
follov.mg Articles. 

II. 
If In the (ame Teflamcnt which COI1- 2. If th, 

taiJ1\ the DII'hcrifon, thut: ~erc a Le- p~;fondd'r-
• PntJry,te • 

gary left to the Perron dlfinh{.nred, a." bung II L,-
If *a Father ha\'lIJg ddinhcritcd hIS SOI'l, yaw, r~' 
h.ld left lum a J~cga('y, faymg, Th,it ce/'lJ8S th, 
altho he were un'" orthy to have any Ltgac,), he 

Ih.lrc at all in his Sll~ceffiat, }et he left :£~r;'j~ Dj 

hIm out of Comml[er.1tWn a certain hmfoll. 
Sumt or a Pcnuon for Alimony; and 
tlllS Son had rccciH;d the Legacy, ,he 
would thereby have approved the TeLl-a-
mem, and conld not .lny more complain 
of hiS beIng dl{inhcnted. But If tillS 
Son v. ho IS dliinht:rtted, d1Jl1ced to 
dlfcover fome Flaw in the Tcframent 
that ,,"ould be rllffiClCl1t to annul it, as 
if it was forged, Ol null, thro rome 
Nulhtv which had been hid; the Le-
gacy which he had reccl\'c~ "tould not 
bar him from the Right of Impugnillg 
filch a Tefiamcllt t. 

b JIIud notilTulIum ell cum qui legacum p:rcepe. 
rir, non rectI.' de Inofficiofo tdbmcnto ~1Cl:urum. 
l.10. §. I. Jf. de mo/f. u{l. 

Poll leg.uum acceptum non ntntum licebtt fiatrull1 
arguel e rdbmentum, fed & non jure fa&um can. 
tendere: illOfficlo(um autclXI dICere non ~ittitur. 
I. s. jf. J~ h151fU~ lit irultg. 411/", Setl tho f.ventb 
and eighth Arttclcs. 

III. 
If it fboufd happen that the Perton~. What. 

who is diftnherited is Guardian to 'ODe 0114,11111_. 

I th T n. fi Le dOls for hIS to W 10m e enator hal Ie t a ga.cy Mdwr. 
by the fame Tefl:ament which contains ought :", 
the Difherifon, and that by virtue of t~ InIrt 
his OSice of Guardian he h;ui nteoited hlmfilf} 
the Legacy left to his Minor; this, WQtdd~ ~:rd=S for 

nQt 



Of Tefi:aments. 
Io;mfolf to n'ot be an Approbation of the 'J\ nJ111CIlt 

he ~{1T1Y with Yl'f:Ject to lllmli:Jf; and ,~h.lt the 
~;fk] ~/' Interefi of 1m Minor Iud oblIged 11111l 
rlor. to do, "ould be no HIndr.lII\(: 10 11l~ 

'"rit. 2. Sea. 3-
thereof fjom 111m 1'110 .... /11<0 iJim t(. :1, I~" " 1,'.'> 

}-It'll" ()r L~-,\(·c[r:'t..'r ,'d itt: h.l({i1Jred of lit!!', ,P,'i/J
r
, (" 

[om( I rOll,; bdOI1~, ing to rhe Sun eJfi()11 ) :: /,~':: 
It he bd pJid him a Sum of MOlle; 

\\ Inch hr:: \\".," Indebted to the 'J dLlt'Jr. 
01 L.ttl ret ~ 1< l d Payment of a Sum 
\\/lHh rhe (lJd J<",en;tor, ora Lcp"ltCl, 

had bcen dl.Ll r;cd b) the TdL.ltM to I~:Y 
whim: Till (.,; l,mJ" of :\8\, .Inti u
thcr~ of the llhc I1JtUl e, "ould be A p
prohatlons or" the TcJbmLllt, \\ lli(!1 

would b.lr hun fmtll b(Jl1['t!l[T .t Coal
phlllt agJinfi the [,1111C', .l~' b" ;nf! 11I1llL; 

ritlll c. 

bringIng hi~ Compl.llnt: 111 1m U\\ II 

N.lmc ;lgJlllfl the faid TclbmcnL, a, 
being LlOOlltlful. And 1f on the (Ulltr.l

ry, a Father ha~illr; ddinhaireo 1m Sl'l1 

who 1S a MiIWI, h.ld by the i.une J ct
tame!1t left a Leg-.w), to one \\ ho bp
pens aftt"!'~.J~b to be apPoll1ted GlI.J.r
dIan to the f.liO~on thar l~ ddlnhl.lltcd ; 
the Complaint "luch the FUl1t'1:rnn of 
this Gll:U d1an \~ olii~ lum ro cntCI' 
a~j'lI1fl the [.lid 'fdlament, .l~ ~t'lJ1g llll
durtluI, woullj nut render fllm un" ortilY 
of rhl'> Legal)'. And L!tl'v..l[C the De
mand of the Legacy \\ Ollld not c,c\u(k 
him from bnI1L;lI1~ a Complall1t agalllit 
the Tclbment, .!'. be f!1~~ unlit; t dul, on 
the hellal f of 1m 1'\,11110;, 1 t' it b.: w \ 11 
el")lll1ded (. And Jl ,\ oltld bl: t il<: CllllC 
ri1ll1g 11 a (,lI;lIJI.l11 "'CIC b,Hllld, a\ 
fueh, to Illl}k'Jch tIlL Tc1blll'':lJt of the 
F.lther of hIS Mlll(ll", as being lorg,:d, 
If III the Cud Td1.1111l'nr, ,\I11('h by the 
I~vcllt W,l., decla.red to be g<:l1uinc, 
there "ere .t LCf~,l(,y kit to tile {.lid 
CUll di:m d. hll' in :tIl thefe Cdc~ the 
(~lIJ.rdJ.ln cAcrClfe<; til(': Right~ of t\\ 0 
Perron, who ;Irc dIllmg-mllled Ir1 11111l, 
tll.lt of the.: Gnardl:tll and that of Iii" 
0\,11 , /() that I,l' JOLc Illm[Llt' no 1~IT1'!
(lice by an;' thing willcit Ill~ 1>[.1 y of 
GU.lniJan It; (1 111 I <:\ of 111[11. 

C ')1 I lito,' nomine I'llplll" CtlJIIS lutcIJm gelcb It, 

('Y lell.llne.,!" P3tll' Illl kgJtlliU .1cCCpCl.lt, lum 
mhll er.li 11'1[ tUI,,11 I elittul11 a pJtrc ((lU ; IlIlnloPII
llU' p":~nt I1OJ1"n~ fUll de lnol1'l'ofo pari IS 1e/i,1. 

mellto age, c. §, 4. mil. de Jr)(jf. trl/am. 
~cd [i'e rul~tnllo pllpdh 1l0mll1C, WI 11,1\111 ,1.,. 

rum fllclar d~ Inofbllofn e;tllt, &. fllp~lalll' ell, It'll
(tUtlll) quod fibl In tdl.l1ncnto eocl~1ll leg.Hum Ie' 
It'hlm dl: non alllltlit. §. S.'{I{I • 
• TmOlem qlU "lmp1111 flu •• omll1e, fal(um vel mol
f.Clolul11 tdtJmrnrUftl UIXlt, nOll perd('le :ua legara, 
1i non obtmllPllt 0ptW1J latlOae ddcndltlll. I. 22. 

ff. de 1m '1' .... Ilt lid • (-l!lll ()fliclI I1c(L(JlrJ~, & IU
to." fi,les r'\(Uf;/t,l die debet d. I • 

.:I TutOlibll~ pupl\h IInmll1C, fine PClILIlio elliS 
q1.1od teftalTlcnto UJtlUI\ eO: .1~cl·e (I'offc) ,1l lIlofh· 
ciolo, vel falro tcH.lIl1cmo, dlVI Sevrlu~ & Antoni
IIUS ref Cl'i pfe runt. f. ~ • ~J. 1. tot!. Sc .. the tltth AI
tIde of the tkond 5ec1,on of L~IiI(les, .lnd the r~· 
\lentil and cil,lhth A\Ildcs \)f tbl~ "eftl"ll. I ht 
foul TUJors would be V'''' ,I. ad'tlljed, 'I they P'ould 
tlmlt to make the Protejfat,ons wJ1/,h lar, Iljl4t1t1y 
m,uu jn ,," I,k, Cafos. 

IV. 

e SI h.J:ledltarel1l all h,lIc1d,u~ /lin 11l"c,L.l,r,il 
tI t'l1lcrunt, vel re. jlll!'~ll.l, ["CIlICj eo; b,lICJt., 

(<lIt') aut wndll\'rlllilt I" d I, ahu,h {' qUid IlIlld<! 
f Clrlul1t ; vel lolvl'llIllt II" I. ,I. 'lilod I drawn dell{" 
bant: Ilhi'CIllIll ,idurlcb Il~noflele \Idenllll, ~ J 
'plel d,] CUill,JllIltlll. l. 2;:~. J. ff. ,I,· mnll I. Ii. 

~, cOnd'tlOIlI 1'.llelC t~lt ltol 1,;tlc,'CIII lu:bt III 
prl1uIl1 filII, vd ,li[CI'Il' 'llll (and, III 'Ji" d ITII nlu

'lil' I'",e!l' be loell," ~C"I"t \iJtndtlll1 lit' 1h In 

OtT" IU/I quelcla e'(cluJJ!lll • ,ldt'1l0\ It ,'PIIII Jl,dldllm. 

l.ielll ('f1-, & Ii ]c., 11.11 ,u, u, \cl /blu Lk'i d",;ll: 
L"'-: I'dt{'lt clilt CXdLl~1 wm. llI.lImn<' II kueclcm l! 
luller.)! .1.11 c. t. '{. 4i 10, {, d. 

(~~II alllcm agnt'l It ,udlCltllll tldul1,t" (") '1"0,] ,ie· 
bllUlll p'lel ntU;, plV h,LI'eda,IIl.1 pall: pellvillr, I d 
alto iC~I!1mo modo 1311'!cltr. (':1,1111 it [lllllm 'ltt,lm 
IT dd);b.ltul, Ichchlllldi. It "1ll.110I \1']ll1l1 ,]lllll
l]t1e .1111111 <"11, .K(Uf.II" U\ lI1o!lillOf~llU H.lllll [.Hem 

r.lllI" quam plOba, II, llUII plltdl. I.~. ~. 1. 
(. I-O,t. 

v. 
If lhl: S()[1 tlJ.lt J\ ddlnh..:ritt'd being 5. /1,,; 

01 tull AgL, h.ld let Jive Y('.!P. p .. t1\ (a,"/I"".( 

I l · E' J t ~","/~"''l \\ it IOllt lllLl lllg II': ~ornp .lmt, a t~T '[II' j,,' , 

he ],1lL-\\ hI.' w.t~ dilll1iJenl~'d, ,mo that /J'III, /' 

blln~ pldl·m 011 tl,c Pl;)('l;, he h.ld [llf. Ilrer, " 

tl red the PCI [un \,,110 \\ .l', lIl11itlllc'd ?I' , ,f 

I ' . L J I :-. I (.1'"1' ,,' lur 01 ;\t;culOI, \, lL't lcr 1l \ '.t~ ll~ tiJt I'.!.IY, 
Bruther 01 .111\ other Pc r[() 11 , to COlltl-

mIl.' III rC.lCC.lt;lc I-,(lJ1dJoll ot the Good~ 
uf \\ IHeh the Ddbcnloll ILld tillpt him, 
without being able to .ll1cdge any E '(-
cu[e \\ 11I('h ~had hindcn.:d hun from 
hI inging IllS Action, thi<; \,oluntJ.ry Si-
knt c, bung jOlllcd to the Prl fumpti('lll 
that the Dlfpo/itwn of hi~ I Mher W:l') 

Jun, would nuke it be jllc(umed, under 
there eil cllmliJl1cc~, that he had ,lp-
proved of It, :llld t ltneforc Ius Com-
plaint ought not aftn th.u to be reo' 
cClvcd j. 

f Adolefcenti.t: tempus non impntar, rn d 'l~III~ 
quennium libel IS, CUJUS pl~krlptlO /cram II1(Jfiluoh 
qu.tili(lncm moYentlbU5,oPPOn! (olct, maolfelle all
te defCllpfimus. i. 2. C. m qu,b. cauf. III I I1 /,£r. tejl. 
Tter n. t/l. 4· I!~'~~ ,'If he who wOllld complain of .a Dif

.£p:P;II.' ~herifon or of (ome other undutiful Dlf
~~;ef:~ '.~.6.tlO~; l-iad. ~eared w j th th~ PCI r~m 

\;'1'1.Afl~' Itsnitl1ted HClr ()r Ex~utor, eIther tur 
·hfJ(~' .. d'~ r~(~holc Inilerit..'toce, ora Part <?f'~lt ; 
fi~ .. ,,'.. i~~~e had bought any of the Ettctts 

Nlfi pater adhuc lilpe!'nc~) vel I cputi.laYlt quel!': 
lam, ,'al qmnquenOlo t:lCUlt. /, 14. m j •. (.J. d, .r;ojJ: 
nfl. Phne Ii potl qumqllcnlllulll tnOffiClOklm dlCI 
ccrptum tft, ex magoa ~ luna '3U[.1) &c. t. 8. ~. 
"It. if. ,od. 

',m:" ' , Altho 
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, Altll\) ,lib Prcfu'!f,tlt,1l of" fivc 

'cal"<, 111.1\ {C\:I:J t'} bl tdO fll')lt a tim~ 
to l,,~Il\"I't111 a Dl11l:lI1d of an Inhcli-, 
t.lllCC, .Pld t11.," .w HUI lll.lj' bl'lng 111'> 
AIO' 11 I~ll' .tIl lr:!:l n t.tn( c .tt any UIl1t. 

"lell!ll tilllll yc.ln, yet \\e uUiJlt tu 

111 ILl ,\ glL.lt D,rl',rcn(,l bd\\CCIl tile ~l-
1111 l (} I dl1inhcl'Jtul ~on "lwf'lIDCrtl<; 
t, '.' I'lmLl1lL IJI'. AC'tl(\J1 I'J,~k:- I'll' ( It

I llmlL nl t" C),pJ.ul1Ld in thl" ArtlCil., 
.Ind tilt. SI:l'I1( C (It .Ll1 HeIr v. 1JO 1., Ilut 
lll'I'rI\cJ of the Inhuirancc by Jll Aer 
ct Dl IIICll (Oil' [0'- \\ hen:.L" hL \\ hi) is 

Ih't dtllll:lcnu d 11.'<' nnlv tile 01 dllurv 
l'n!~ fjPtluJ' to bl :Jtr.u(( of, al1d th:lt 
J I,!ZIL:/', anUl11', llltlle \\1 1J11t the tlmc 

<It LI'.i[· P,t J( llptlll11 ]<; not c~'i ... jrcd , the;; 
~I'n \' ilClI\ (\JtinhClltcd j, C\r111JCJ trum 
rk ::-;Ul (l (lion by .ttl CApl <..CS Title '" Juett 
deptJ,,<;hnl1of It, ,tndmal,c<,1t to p:tf\ 
tll .l\l(.thcr. So th:1.llt IS bl.llh hI'> ])utv 
~Uk~ hi~ Iutetdl, JIH.\ tor hl\ HC'I1Llllr, t~) 
anm,] tfl(' Cud 'J It!c, if It 1<' p(lfllbk i'1r 
IlJlll .1l1d tl he :l r, till- livc ) ( ,iI S run, 
11.1\ li'lg llrJ 1 '('Ilk to plead, I, m.l) bt.: 
:.11, d~tLJ ,1~JJlln llllTI, (Jthcr th.!! he h:l', 
iuttCl ((1 rhl~ tlfl1C to pJ.l~) tilat tilciJro( h 
of tll C.1U(l' d tilt .. D,;ht:I'ICnll Ililgltt 

pi nl/., 01 rItat hi!> Silence ,~ .. ) l,'llJ}' 

the lllt.:ct of 1m COnklOtlfnefs th,\t he 
\\ ,1'1 JuHly ddtnhcnted. 1r IS lx.can{c 
<tf tb<..f...: ConfideratlOn<, tll.lt w(. IL.IVC 

jndged till, Ttulc of the Rf)fl'fltl L1W, 
'" hlCh m.t/-c<; the ComplaInt ag.unH an 
l1J1dl1tlFlil 'J'dl.lll1l11t to ccafc aiter 1WL 
Ye,lr, SIlclHc, "hell thcrc.lppcH<; no 
jlll1: Callf( (or the Delay, to bl: jllft <111d 
c'llllt.1blc. c(penally under the L11(,lIIn
Il.IO:':l'" \\ h lch "c h:t\ C J.ddul, and tbat 
t hll~ 0111 U (.lg~ might J.l'prOH: ot It. 

VI. 
6. If the If ~t Sun w! j() I., dillllhcllted Ii:!, lllg 
../1t!1vI1 rj" enter 'J 1m Cumplaint againH the '] 'dl:.t
( orlJ l'[c/tnt l1lcnt, let,', hi') ALtIon drop flll' w~nl of 
t,/erdlop r' 1'1' 1 d 
r, proH:rUtlllg It ,\ It 1m t lC tHl'lt' Imlte 
,or ~tant 1 J "S I N r p/ Pro/e- >)' .J.\\, tll1~ ~ 1 lIlCC, or on-prOll'rll-
"Wo", It two of tlJt; SUIt, ,~olllJ be lllJ1cad of.m 
I) 1101 '-'f- Apprdb.ltiOI1 of the Teflamcnt, againft 
UI Nr,/s \\ hl! h he h:ld brOllbnht his Complaint f. 
71 (CllJtd. c, 

". 'llle 
C,;mp:1,nt 

g S! qlll\ J)(l11 rrO! Inofficiofi ordm~tam, l,tem 
dClelrquClII, pullca llOll 311dletUl. I. S. §. ). it: ,le 
iTloJl~ t'll. 

VII. 
If he \\ho is difinhcritcd by a Tdb

mCllt \'vhich he pretends to be forged, 

II,n jog flrn cntred Iti, ACClOll 011 the tin Ilie 

{\ or", (J 1'01 ~e!'\', h.!J ken (lIl 111 it , ~cr"I: o 'f' 't 
' • , • , "(lJItr I • 

tlut \\ (l,IJd not ku- III m hom bnnglllg rleJs Ii" $ 

hl~ COlTIp):lJl1t ag.unfl the Tdiamcnt, TJ()/ txdad, 
a~ bClOg ul1lhmful I· or altho tIle 'J dta- the At'fioIJ 

menr ,\ cn: not l()1"[,l'd, \ l·t thc nljh~rt- Oil IIJe 
, . f J)rad "f 

ion l111f-'lt Df. 1l1l)111l \ tid I on the ('011- b,~", y, 
tr.ln, h.l\'l!1~ brpl'l1 "lth IllS Compl.lIIlt nor the 

ag.lln:L Il'S bUIlf; (1 tfil:/>en r cd, lIe b,ld b.:cn /UI71I If 
dedan'l\ to h.1\e bu.t1 July diJIllhclitco, J.usr"f, 

. I I f I 'I' r fig Lom-
, .- -- ram 0 

he nlIgtlt nC\ CI t 1(.' l ~ %In ugn t lC u- bi r f' 
t,llnCl1t, :1~ III Int-: fOl ~;" i For It tht: lImlutrf"l. 
TdLw1t Ilt 1 ~ forg'd, I h Difllcn[011 '- .1.11- nrj>. 

not {ublijl, C\ln ;.I!i.,~ h h.lJ bl'cn 1 J.Ll-

fiLd Jll JmJ~mt'ifr'/; 
h I lUll Ill}! ulOffiuufi '1uel clam JdJt;\ln non r/.' 

nun, J f~ll! .htllfJIIOllC nun fllbrll('YUI I'l.lUi't lel'lIl 

ob(ell.iIUI, 0,. II C ,,'llt,1l1O Llllr (1I!TIllle rnn("!!r() 
VII.'tll>, pllfica ...I" molIiCl(){() JCllOnem exer .. clo! IllJ
lUCHt, I. 14·, G. d~ In~Jf, t.fl. 

VBl. 

Jt he who had fight t:) complaIn (l :l 8. {Jnr 

Tcflamcllt ,l~ blll1g Ulhiulltul, ih()llld 1f/.lllir,ltJ 

111,1.;\\'IJc prctc:nd that the. c \~.1'; [unH' IIJI' iI< .. I/~
NuIlHi' III th( Fo,'Jn of the l'dlr..lllcm, tl(;I;I! 1I>'e 

.1 • - I • .lnJ' 11 t, 
..tl1u tliat tor lLc l]lllcllcr Dlfp:lt<.h, <tnt! M rhe (Ill' 

to .1\ cud ~ SUIt about the Undu!J' ,luIJ/:/IMj', 

fulncf\ lIe ill()ldd ddin. that the: ~JCr- '1 It, /.t,
tIOn tollrllmg the 1\"ulllty nll~ht be (hr. u(/ruc/y 

11 I I f- [j. 1 L ! l M.e .l/lfr 
ell L( 111 t It: (ric n .ILt', Jt \\ (lU1.. ll. II II r r )~ 0 Jt ... 

jnfl. and nltlltJ.blc to begin firfi "lrh 
thJ.t Qlt:fi lOll; and If he fbould bt: 
('.1f1 1\1 tbat, to .ldtl1lt him .lftcn~J.ld ... tl) 
l)i~ COn1l'lJim ~tg:llllJ1 the TdLuncnt, ,1<; 

bclt1; undutiful. Or If havlflg bLgllll 

with t1u~ Compl.unt, hC,kHJ ddl m lieu 
atiu \\ Jtds fOinc NullIt" 10 til': Tdl.t
mcnt, ;,t~ II" f~)mt.: of the \\7ItnC{k~ \\ LTC 

under fome JncapaCltlC~ \\ IJIch }jJ.J 11<)t 

bl,en 1\110\\ n, .:lnJ wflll.-h (;lmc .Llter
ward, to be ,1IfcLHcrcJ, It \\oulJ bc)ufl: 
to admIt th;'.t t\l1egatlUlll, But Jt the 
Clrcumll:~Il(t,'" do not rcqn.re rh.lt rhcfe 
two (auJc~ Olol\}d oe JiV1Jtd, It ,"ould 
be proper to join them together m one 
and thc (J.1llc., Athoo l. . 

t COlina nLa,OltS vigmtl quinque anms duphcem 
aCtrom.1ll wlci emes, pi Imam 'lliafl tefia1l1entuIl1 non 
fit ,Ule pcrfectum, alteram ql1afi mofliCJ()fum liccr 
lUI e perfttl:llm, plil'fCflptro ex plioris ,UdlCIl mOla 
'lurnquennal" rempQri~ non nn(wl!r. ~Ia! officcre 
non ceflantrlms non potdt. t. 16. C. de irwp: tdllfm. 

l 51 qms 11iItUm ,d~c3r tc1hmentum~ vel ruptum &
InoffiCiofurn, conditio Cl defcl.! dtllet Ull Ulil prius 
movele volet. I. B. ~.12.fJ. to/i. 

We h.:ve added lIvtje 'aft Worth t~ 11,( Arflcl~, 
becau{e It 's 0111' Vlage not 10 dIV,dt.t!ci,om that ffl4"J 

l>e Jomed mDne. 

SEC T. 



OJ Undutiful Tefiaments. Tit. 2. Sect. 4. J Z) 

SEC T. 1\7. 

Of IIJ(, tjJel1~ of t/lf Complaint .1-

t .1Injl a 'j fjlltllJ/ fit, a~ bemg lmdtt
ttftd. 

The CON TEN T S 

if ,h,' 'Ttf/tlm,' h.II [,/1 hJs t/11W flJ.' 
LP~/t,",~w:tlon dll': VJ Li/7.V, It (Jllght 
to VI! m,d( III' 

=. Tile T.(l,tllll'l,t " ill; ,lcd-I(Cd U,J {hi I [I:l, 

Il!! t/ll (l,dd,tIl flull J.....t!l T/ th,'fl b,u! 
/lI!I',I,lII 7~(I"I)I<'llt ,L1 dl' ~-

1 A Cd/,> ;('/111 [' I h, (llilp/.lInl of Uill,'/ltr 

ill {tld\ (trlg/Jlew I 11)(' IJol"tlOJt of I he St ,t 
'('/l,1 11 Iillillilfl'I/' 

4' E"" n'(l~/lJ1t DUI/,tt ,1,1\ li/(/ {j,r, J" Ill,,' 

"IINT/.I/hc.I, to /lid, If' //l,J"gltllll' (J, 

Po, li(':" ,lil( b) J .n) I) ('/1 /,/, "I (I, 1'<1-

~ 'If), r C( ,ldL'! oj tlll wid/rtl}' t 1:jl,II/'''''t 
(ld'llf, " 

1. 

1. If Il,t IF tht: ComrlalI1t ()f Undlltlfdlnd" 
J./IIIIV, \, cre :l.g llnH " 'J'dbm('nt 111 \\ l11<.h 
IJ:>ltl,/.111' nu othL I \\/[011 cr \\ ('I e done to the Pi.:r-
~~I~ ~ 

1',(11111)1 l\,n \\ lHl C'l'tnrLt,Il\.f Jr, Ie \ ('l\,t tkl' hl 
OJ I'MIIOTI v.t\ thule I)\' reLiucLl: to ,\ POI tl\Jf\ ld-" 
d'JI I'J tll,n \' h H '\\ .L\ d ,l' td 111111 bV L.,\\, 
111",I( "fth"I: ill.'ndlflCT IllPl\',nll .m,\ JCCll-
~I/ I,I I, /, 

<,,,d, "1'. 1,1' 1(11\, t Ix 1 ~iL":l (t ('\(' Ce11.'pl.lInt 

"(lI,ld only k to PIll(llIL hlm,lSuPl,k-
11)(,11' ( { h1\ 1.cprlll>L, 0\ P'JI t\(ln ,int' b; 
!.;l\I, r. wlJ .!\ It 0 11;.;ht to lH', ,t~'L, ~ 
II) the R\1k, \\ blt h {h til hl l \.pLl.l·~. 
It1 tlte l:,llo\~ l11g rnk ,l. 

d ~l (P',J 1l1111U, le~ItIlJ).l 1'''1 [Wll(' L" d"n 1i(111t1. 

11,. qllI c\ .Jl\tltlll1~ lqlbus de '1l0fllllOlu IlH.lllKnto 

actloncm movel C POtCIl\1ll, hoc leplcJtllr Nt: nc' 

CJIJOIW IH11101 WI '1U,1I1!l!.ltl' [lH,llllcnlum 1 c(, ,nti.HU1. 

I. iZ.l. dl'mo!!, t,(l. t. 3'>. ("t!. Set· the lilt/) AI _ 

!Ide of rhe filll- Sctbon, Jnd thle n cmark Ill,on It. 
• 

n. 
2. Thr If the Tefbmcnr 1\ dccLlrt'd to be 
n(/amtrlt tmdutiftll, tht: 4ni11tllllOll of th~ HClr~ 
b,e mg

d 
de, or E xccUtor<; \\ b,,111 the Td1 Jtor had 

'art un- p. h C 1 dim/ill all put 11ltt~ the lace (It t e omp a tn.tnt, 
the Ch~J- will bo vacated, If the Cud Heir" or 
tlren (Mt- E>.ccutors Wt'lC othcr~ tLJll the Clul
'~'d AhS If oren of thc 'l'cfrator, And if the" 
tONr, ad h' ~h'ld I I fl' been nD were ISC t rco, " 10 (lU(~ It to IJrc 

i'ltlfe P01't1011 ,,111(.11 he \\ouhl h,1\(.' Iud 
111 thl,; In1.el It.tnC{,, 1\ there Ilold b~\"~ 
11.) TdbmcJ1! at J.JII~. 

b ~~ntLUn ad h1i1mltlOnCIll hxrccWm PCI t l1et, 

le1t,\!l](nto C'~cuato, ~..: palrrHlIITJ ha:lcd'tratcm Illlr 
ro, t.1I1l'1LJ3m ~ b mtefbw c, .r.qUJ pane pel' ellil e. 
,'I,ov. [I).c. >'lJj. 
.}; 11 mid [i.cm as If tlJl} Tnt r~fatd "nl,,! /0 tht 

NI<lltly vf lh. )n(llllllJ(nJ of Hen' thin ,'ICI; ~f'.tl 
ger" m ,/'" room oj rlJc CI;r/,/rtll ,111I/therll.,: ~ Ill,; 
Ilhlt as II" un j'lIlfJJllljlamem ",m'I'lll"i ~N/I' •• , 

10 ,that C,I/(Lrll' tlJI tI'/lf,1i I /'11, ,m,t rlJilt tiJl: 

i'!',acles b"jluatJJI I tlJ"fJIJ I" "d/l/I, .H J'IIIII., 
fll

e.vn 11/ [/)( fit/f, AIl/lit, 111/, 11111!or /"l'um{! 

dl{llllJefllCJ orH) "'It ('f 'II' {. fIU/fI'. "1'/ llJitJtlHI'" 
lIS ofho (hz/111m In 1III'M"'! I u, 1'"11 If -I' I I flu" .. , I • .. 

I (,~1'tJ not to be 1J2:' (('"ull (It: I ., 1 I ~ ¥ !1 117 ,lOr 

II,'IIC, 1/,,/1 the l\'ufluy "f tlJf ])/IIA' J,' 'I (, Ii, 
'"l,/er i/)(' Conriu/orl or 'ht (;1 .. 1." .. 'I,d, ,11m !, 

,he rather had rir!lllIfllJ,/'''/ I y If' If III.' 1 "I u I j, r, 
rullr'It (ome IJllt, .. 1"01 of IfIlI1U', fI',11 fhl) flul, 
ouel t ndy I' (Omplel'efld 1/" ["p, \'''!/fI'V III rl;r 
DI(her/I"'" "c<' Ib, tvlk)"111 • ,'\'lIde, ',ll'ti tb
Itt'ln.l1k UllJ( \)1\ Il. 

Tlr 

If.t Tdhto)' h.i\ltlS- tiillS(tn~, luJ ' A( l~ 
1I1Ultlltc.d one of thl'ln hlS HClr at J£rl'if 

L xeclltLlr for .1 le[., IJ prtlulI thJn th.lt 'f; 1m! 

I I ' I .. t-
V lH 1 would h,t \ C '0:11C to hl" filJrl ja/nr 

It" h,<, r,uher h.ld dlCLt IntdLltl., and tllll'.mrrltJ 

"'h1.tI,ing no n1f'I1t1on ('[ tl](, other :'011, I," rPoor!I"" 

or dlljnht:ntJll~ h1ln, had lI1(l:!tuteJ .1 r rl" '.nn 
S J JI . - .(1"0/' tn-,tnLnl~(;1 1l~ (.1f nr ['_" CCut,lr tOI rh(; jJlfl4/1d 
3111 piu" 01 hI'; 1 II.Ltt', the f.l\d lnJbtu- • 
tl,1I1 lJl-lllf,!; m,ldt: \ (l](j 1)('I.tuk of till: 

Prell fItton ('I Dlfht'fllllll, rllt. Com
pI lin: of Vndur I fuInd., \\ oltld h:(\ crill'> 
i'.ne ,'t, that the 1 nhcrtt .mel' \\ oldd be 
dn lded bet', een the two Snm, a\ it 
the t t' Iud oeen no 'l'dLtment mad..: 
Bv \' Jill" 111<.:.111\ l~ \\ ouJd. happell rliJt 
lh .. S,lll \\ho \\.lS lI'\fbtllteu, rroht1n~ 
by th, ("l1Il'l.l1llr of tilL other ~()n \dj~) 
"J<' l'\lludld, and tlltrt.b} g~tting ~t 
MOll,tv of tilt.) Efl:ltl., ~ ould ha\'c 
mot L ttl L 1\ 11'.1I ethan \, .1'> ldt hun by 
the T crl.l l11C 11 t (. 

( Mltel dc(cdell' cxtr3nCIHll ex dod. Jnrr h,urdrm 
1 1111 1tllll, liltJIll unarn eli qu I,ll ante, .lltcram pr.ne
lilt: h.l( l\c l1Iul11(IO[O egll 0.. olmnult_ ~10I!1O, ("ip 
t;L fili,£ (ju(Jmodo (ulculIcndum fit l Re(l'0nd,. fill.l 
p •. ue\ll \ 1(\ Vmd\lJH debct t11.lUd lmefiat.I mane ha
blfUlii dIet. i. t Q. If, de mrfi teflam, 

1 here If 11m D1if" crlCr I clwem tre cafe 01 rlJl. 
Artu/c, liNd I holt or tbe /{ema,' wh,dJ hal belli 
mad, on thejl11Cf.(lmg 4rt/r/e, [b,t! m th" /11$ be
e/mi' of thc L ~dl4fiorJ oj the .~tra"'J'er HeIr, t!Jar the 
Portion of thr len 1.Ubo was not dljmlJermd harltlH 
to be aUJ;lIIl11tcd 

IV. 
Tl(tAmCl'lt the lnherltan('c With him 'A 110 wa~ Ull

a, all.. ju{tly ddinhcritt:cl, thdl P,mlOnc; would 
bc dlmilli{hod, by taking from them not 
barely the LegitIme ()r Portion due by 
Law to the PedOIl ditinherited, but the 

If a FJ.tilcr, or other Afandant, had 4. FXlra

made DonatIons either to [orne of hl~ v"sa~/l)o
Chlldrell, or to other Pcrfons, or fetdcd n4110nlanlJ 

D M P r Dowrws 

V 01. II. 
ownes or arnagc ornolaS, 10 a., are tlm,,-

R to nljI/cd, (0 



J'22 2~he C I V I J-A I~ A W, ere. Bo 0 t{ Ill. 
1fU!~f up to dj!Jjimlh )1''> r r: .:tL: jll (Lleil J mJ.n· 
til' I,;.'" ner J.S tb.;tt r!IUL \\ I"j!...l Jlot re'n.LUI Ef· 
I,'jelt', flr 

}'OUI(ITJ( fC.Lt~ en<JHgn ro LtL~(\ the Lt'giun1c, 
dlt. h '41'1' or P\,nwll!> dnc by L,lW to lilt; ()ther 
II} Uli. Cluldr.::n ~~'{ (WIlmeT IIlW the ED-au.: the , /'1 

11m 1 ,,~·t, rtlates to ,;,« nf/.rmlllts ~f Chzld7l'11. 
and Jhr j:IfJJt tlnng 's ""d,Jm-ed 4t the IT.d of the 
followwy, Chapur w/t~ rf!ptl-"E to the T.jlaments of 
PII' ~nll. 

51 qllld JI.lem p~o Icgatl~, five fidclI:ommiffili, & 
JltJcrtallbu~, & tutOrum d,ltlonibus, aut qu,bufiibec 
01111' C,lPltuhs, in .. IllS lC~lbus lOve mum fuwt hUle 
conflltu,jemi (OntrarlUlll, llOc nullo modo volumus 
obllner(.'. d. No'IJ. ellp. 4. In jim. 

j 5et t/;f (ix/emf;) Artille (1/ ,h, fiflh 5tflttm of 
'Ie(l'lfI1U1tS. '. -

,'\ '- II 

, By the antient Roman Law the Le-
gacies of a Tei1amcot which was de
c],ned to be nndunful, w ' ..becaufe 
of a Ddllenfon or Pret Itioll, were an
nulled a!> well as the InfhrutlO11, and 
tha.t for tll1S ~fiJ;' ecau{c tI,e Tef
tament ~·.lS 'confidcrcd a!> having been 
made by a Man out of his Scnfes. FiNo 
pnrtc1"Ito, qUI fUit in pl1tll.l poteflate, neqltt' 
l,bel tnt£' ( compettt1lt, nequc legata prtrjla;z
tur 1. 17' a: de mjLlfi. rup.ur. faCt tell:. 
CUIlt tn~fJzcioft/m tejl,lmfntum arguttlti·, J21hil 
I'X co'te{lamento valet 1. '2.8. tf de lllof{ 

tlT<'/l ~r Value \)f the lbll1g~ gn'cn awa.y. thefe 
J'arcflu. c\ tr,H'.W.' nt DonJ.twn ... ~Uld DOWl'lC'I 

wu[,jd 'l~1.: lJ.lblc to bc comp1.l!lIlui oi~ 
;is l~lll1~ LvlllfJ.rj to the Out)' of p, rcnt~ 
iO\\ ,Hti~ th":lr Cbil\[n.H, '\'Cl t: there a 

'[ cJl.l1TJ( nt (JI not, anu [,1 nUI\ I ...... ould , 
be edt (,11 fi om th ... (dId Don.lti(ln<; and 
Downc'" :1\ would be nccdtln' to mlkc 
IIp the Icg.il PlHt 1011'1 of t be "Chddrcl1, 
CI<"/1 :lItho the DOllwl>. <lnd the Daugh
tt'l s whll bad bct'n l"lldo,\'cd) f110llld bc 
wlllmg to abilJUl from the Il1hcnt.mcc. 
A n,l 1 t l he Dull()r h,1\!n~ no Childrcn, 

)1,5 ~lHLdfi'1!1 "CIt: to go to hi~FJthcr 
or lltht'1 Afcl'lld:mts, they might dC4 

tllJnd III the Cl111(, mJnner their Legl
tHnc or Legal Purti(lIl of the Inhert
tance out of the {,ull e:llcc1i~rc Dona
uuns d" , tdlarn.· And if thl'Legacles had been 

p,ud, the Legatees were bOllnd to ro .. 
d. V. Toto THill" Cod. dr molf. don. I. un. CoJ. 

drinoff dor. & NoV.1,i1. 10 avwl the Lmzth flj {/:orr.: them. Nee lrgatr' dePenttly, (ed (o~ 
t7iur;y LlfaJ1V~II, tit" rej(r the Reader IiI thoff 71t/", Imll 1 epct/lllt71l. I. 8.~. pen eod: 'rillS 
Ih" Sub/lanet t;f rI-,huj, 15 (ompfch"rld,,' III thl; .lfr· Rule Iud It~ JuflilX) (uppofiog a Dil1H!
fI&. ~ee Ihe 11,,,d Arndc 01 !l ... du.J :'tLhm of nfon or Prercritl(![} to be altogether un~ 
the follow,":! Tide. It. 11 B r:' .. dId ~ ,U. nt leclllg It IS very rare, all Jar 

• V'. 

'1' "1/ t T ~ The Tefbment wfnch 1 <; undutIful 
gulll f of becall(c of an unjl1l1 Dlfhcn fon, or .t 
,ni ,aJdu" p' tl' d 1 [. f tlll</1e//a. rctcntloll, IS m.1 e \<01 on y \l\ 0 .l.r 
711fnt (;~b- as ,concerns the InfbrutJon of "\1other 
fiji. Hdr or E"ccutor In the place of hIm 

who i ... dllinhented. Thus wh~n he 
'who is infiitl.ltcd Hell· or £'t:'clIror lS 

, (ome other Perron, and not one of the 
Chl1drcn. thc InIti tutiOll l emaim wJtit
OLlt any t ffcct at J H ; J.nd if they be Chil· 
aren ,dJD ':;-t~ mfl-itlltcd by the llndlJtJful 
'l'dl:ament, thoir 111{htutlon is I educed 
in fneh a m.mner, that ht' who '~as 
unjLlflly dlfinheritcd hJ!> l!> llluch as he 
~O\.tld h:wc. had if there had hccn no 
'1'cfiall'l.:nt.it :tIl, as has becD {.lid in tile 
fecoud Article. But the LegaCies, the 
Fiduciary lkquelh, and all the other 
Difpol1ttons of the updudful Tefiament 

,fublifi, and have their Eftc¢}, whether 
the Pt;tfOtl dlfinhcmed were a Ve[ccn~ 
dapt or,an Afcendant e, a$ has been re
roaMed'in another Placf;: t-

Il st,' '\lI!~ ContiSerit in' qUib",rdam ta'Jbu5 •• ' 
me(l~if.q_lt;l Jegata~ vel 6acll:<UQ/lliffit, 311e libetta
les, aut,~ ciatiCllles 1I!IIIiqui,1111 qua:labetaJla (a
pilula Cttlilcell'it fegl\Jlu DOmlhari6 'ta omnia jubemlll 
adlmp1er~ 'tIc"Jjati ·~lis '1uibus tttdrim .dereli£ta, 8t 
un'l\laD) in !toe non refcirum ob(jnqt tetbuut4tlUDo 
1l~"II. liS', ~".i· ~.foH. 

t 

to be lInagined, thlt Parents ''''11l be 
rmH'cJ to dlfinbcnt theIr Children, or 
Chlldrcn thelr Pa.rents, witllOlIt great 
Caufe; It has been thought eqllltd.ble 
on tll1~ Confideration, to ratIfy and 
conflrm the Lcga('lt!s and other Dlfpo~ 
fitwtls of Tefb,mcnts wluch contam 
D1il1crifdm that arc annulled. And al
tho It does happen from hence, that the 
Cmtlttloll of the Legatees proves to 
he more f,lVourab!c than that of the 
Perron who is illlhtl1tetl Hetr ot Execu. 
tor. whom the Teflaror nCl'crthelefs 
valued more than the Legatees, a~ it 
Illl)' fll! OLlt on othcr occaftons, as 
has been already remarked In <:lOother 
Place !If ; yet this Event in {uch.a. Cafe 
would caufc no Inconvonience. For the 
Condition of an Heir or Executor. 
wb~ potTeJled unjufiJy the mace of the 
Penon dillnhcrtted, and ~ho perhaps, 
c~Jtttributed to the gettiJJ! him 4~ftllhe ... :' 
"Ited, .ought Qot to be fo favOlltable as' 
th~t of ,tfie Legatees,' fcei~:tihe Di(po--c 
lit\oos tn which 'they are concerned,' dO 
not'the fame Inilr~ to the Perron difi~' 
herit:e.d. ,j , , ' 



Of th~ Legitime. Tit. 3. Se&. J. 

TIT L E IlL 

0/ the Legitime or Legal Po, tio" 
due to (btldren or ParentJ. 

, 

mE have i"en in tile t)regoing Ti
W tIe, that PJrems ought to leave 

to their (jJ~ki ~cn, and ClllldrCll 
to their P ,.trcnt.!>, .1' Ct'l lSi In Por

tion of their Eflate It 1<; thl') Portion 
that IS called the Legitime. or Legal PO(

ttOn, which Jhall be the fubjctt MJttcr 
of this Title. 

1 he Legal Portion of Children was 
by the antlent ROma(l La," only a fOllrth 
part of rhe PortIOn WhHh they would 
have had If the Parent had dIcd mte!~ 
tate a. TIlL1!> an only:-,o11 had for hl~ 
legal Port1Qn the fourth part of the whole 
Ellate; and 1£ therc wcre t\\ 0 Sons, 
they h,ld each of them thc fourth parr of 
one h,M of the E.ftate, that is to fJ', 
an eighth part of the whole; and [0 In 
proportlOll accordtng to theIr Num
ber. 

Thi-; legal Portion was fixed to tlli<; 
fil1aIl Ploportion of the E:fl:atl', at a 
tlmt. '" hen they bt:gal1 to, Jet fonlt! 
bound.!> to the Liberty that everyone 
had to difpo[c of hi., Good., :l~ he 
thOl'gbt befl b, .ll1d even to dcprhc 
their Clllldrcn of theln And \\ herc..l~ 
it ft.-cms natural thJ.t the Children 1hould 
hate eIther the "Whole Llbtc, 01 the 
greaten part of it, ~l£Id that the Llbcl~ 
ty of bequeathing Jhould. be llmitcd to 
fome ftnaU Poltion of the E{tatc, 3.<) it i~ 
regubted t,y our cunom~ ; the Romanr 
left the greateft Share of the Efiare to 
the free dl[pOG'\j. of the Tdbtors, and 
refl:rained the Right ot the C:llldrcn to 
a fmall Portion, So th;tt \\ hat I ~ {aid of 
Legacies in a Law, \\ hich call'> them a 
{mall lliminutlOl1 of the InhcntJ.oce, 
which Qught to belol1!! ,\<holly, to the 
~ir Of £~l,tor '1 'Would ~C' ruorc ap
plicable to 'tHis legal POl"tLOn of the 
Childnm, whIch is ill eRect only a fm.ill 
RetreQdJ1llt,~t l)f tho Inheritance, the 

I • 

• 'Qtzatta ,4Io1b>- p6rtiQhis. !. H. §. s. if. d, i#¥ff. t((I. i 'r',- . " 
It Uti quflq,i\e l~:a(fj t de rc (~ It;! jU$ ella. J"p. 

b 11$' 'E,m.-.x C \:1. ta,bb • .NQ1J.22. cap. ~. 
, teQttllltlleft: '~UbatIQ h.ereditaU5, qua tdtaror 

e1I;)cc, ctttarl un.ivett~.e,:ljsroret,~ali('UI qUl4 col· 
llI&mn v~1tt. I. P~"'fII ~~.l •. 

Vo L. II., ~ . 

'" hole of \\I !lich may be left to (JIlL Cule 
Legatee, ot whom one \I. ould bl.." ll'\ 
much in the wrong to [.lY tholt 1m L~. 
gdcy \\ ere only a [m,tll DirrUllutioll ot 
the Inhenta.ncc 

14l:wwn '" a<; [CIlfiblc that tim POl -
tlOn allotted to the Cluldrm bv 1 .. \\\ 
~as not fuffincnt , and he allg1~l'nreJ 
It, but \'.lth 11oderatlOn, dJfbllf1;Utfhll1O" 
the legal PortIOn according to tht' Illlln

b 

ber o.f the Children, and glVlIlg to them 
all, If they were four III number 01 

under, a third part of tbe whole I:.Jt:ltt·, 
and the half of the EfLtlt: If the Chil. 
dren were five or more in number: ~() 
t1~J.t this tlHrd, 01' tim halt~ 1\ c(JLl.ill> 
dlvlded among the Childn11, and tilt' 
n., 0 thIrd" Ot the other h:tlt: remJ.lIl f.lr 
the Lt:gJ.CICS Tllll<;, ",h,lt nmuoer 
(ocvcr tliere be of GllIldn,n. tIte 1L'~.t1 
Portwm of them all togcthct, \\ lllll 
they are red llced to It, al C J.t tn, II b" t 
etl11a~ to the Share of the Lcg.w ...... ', , 
~lI1d If the ChIldren be fewer J1l number 
th:m live, the Legatees 11:1\ c doubic rile 
POrtIOn which fs rdcrved by La\\ for 
the Clllldrcn. 

Our Cufl-oms in Frmue have almoft all 
of them dilbngLldl1t'd between tile ( .. -
Vt.-fJ.[ [orts of Elbtes and Good<;, bc
n\ ecn E{htc~ of Inheritance alh.! E:fl:.ttl''> 
of Purchaft', between Good" Muvcable 
and Immo\ e.lble; and au,ordinrl to 
thefe dillercllt forts of Eltatec; b":lnd 
Goods, they have regul.lted diHcrcnrly 
thl Liberty of Tcfiators) not on! y \\ It It 
rcfpeet to the Children, but eVen 111 fa
vour of the Heir,> of Blood the ITIdfl: 1 c~ 
motc, "hom they C.l11 01111' OCprtl'C or a 
{crt.UI1 POI tiOll of l''(b.tcs \)f Inheri
tance. And [ume LuHoms iI.'n' m,lde 
no manner of DlftlOCtioll of (~ood .. , 
bllt ha\c rdl:r.tincd the Liberty of dif
pofing by l'cHamcnt to a !iu.lll Portion, 
furh a~ one fourth pJrt of all the Goods 
in general; and referved threc f.)UI til 
Parts of the whole to the Helrs of 
Blood, whether they be Cluldr ell or 0-
there;. T1US thefe Cufl:om~ gl\'c ol grcJ.t 
deal mOre to the moll: dIfl:al1t R~l:ltlOn~, 
t~'lan they allow to ~e given to Lega,J.
rles; and the PortIOn of the Efbtc 
whkh they app~opriatc to the Heirs of 
Blood, and whtch they cannot bt- de
prived of by a l'elhment, I'> much (!r,a~ 
ter than th~ Legitime, or LegatPor
tion, of the Children, in the Plovinces 
'" hich are governed by the written 
Law 

tr is not Ol~r butinefs to examine here, 
which of thete twO' Laws is moO: juft 

R ~ add 



The CIVIL LAW, &c. Boo KIll. 
and equitable, whether the ROll1m. Law, 
or the Law of our Cnftoms .1 Both the 
one :ll\d the other may be ufcful In thelf 
dlfkrtnt ",aye;. For If 011 one hand It 
be 'ttll. riJJ.t fJb.tes (hOllld be appropria· 
tcd to lile r JmllIe<;, and th.tt the great 
LIbert) that IS tJkcn 111 making Dlfpo
iil ,on, \cry oft(.l1 IInjuft, thollid not {hip 
I he (11 !drCll and the other Hon ... of 
lllood , [0 on the other hand It tuJ., be 
oC ft-n ice, If the [aId HeirS, and dpe
(. lall} the Children who arc lDc,lpable 
of bCll1~ wrought upnl1 by better ~o
tn C<', lx.l,cpt to t~elr Duty out of fC..ir 

ot Jc(. mg themfl.., T.'l" I educed to a "l ry 
fm.tI' PI. (1on II-kn cJ to them by the 
L.l\\ 

A 11 ,'lL- RLllc<;. rclJ.tmg to tillS l\1atter 
or the Lt prune, or 1c~J.I Port ion, rc
ipt'ct either the Pufon<; to whom a Por
UOll1\ oue byLa~, or the~antityof 
the lJld PortIOn, or the Gooch out of 
whlrh It i<; tallen, and the M.ll1l1tr In 

whJth It J~ lC'guLtt'd, which (ha[l be 
the [ubJccc M.lttc.r ot three SeC'tlons • d !,C6 what 1)4' PWI Jald 0" this SI~bJeCl In th~ 
Plfj1(r totIJl!.jerJl'Z-t PlYf, 111""'.7_ 

(Whlt lhl C,vIII.lm ("all Iheleglllme, IS thl" 
fanie with tilt H cd{onJble P;m ,h~t was tounerly 
ouc Ii> \Ihdo", and Children by the paltlndar 
Cu(!om~ of lome P.trtl In 1: nY.l41Jd, as p.1l!tCul:uly 
In the: PII1Vlnce 01 York, and Prmclpa\lry 01 Walel, 
Winch (. ufiom remains ibn m [olLe In ,he CIty ot 
London, as to the Wldow~ :md Clllldlcn of her
men~ but hJS been abohlbed In other Parts of 
Tngland by feveral late Acts of Parliament • . ~lat. 
41> 0' 51.' Gul. I!:J' Mar. tap. 6. Star. 7<,) C9':)v Gill. 
i. l1P· JR. Stat.2 Q V' ;<> AmJ41, cap.). But 
there 1~ tblS Ddferellre bet\\-I'w the LrgltlJllC of the 
(.1\ II Law, and the Reafonable Parr al\~ by [omit 
Lufi"oms In 1<nglaml, tliolt the t ('g'lllll!: W1S due 10 

'Palents as well :lit CI111dll:n. hut DOt 10 Wldo,,,s; 
where.1~ the Ica[onabl,. P'm It(e\ved b} theCllftomt 
in Ln!,llllld, W,lb due to Wlduw~ and Cluldn!n, but 
not 10 P.lrenrs. ~"tllt Remar/. 0" the pr",mbl. 
of thl !uregomg Title. J 

SEC T. I. 

Of the NattJrf of the Legtttme or Le· 
gal PortIO'J, 4nd to whom it IS 

.iltf. 

Portion may prove to be lcfs than the 
Legitime which would accrtlc to them 
by Law out of the Good~ of theIr Fa
thers who have endowed them, }ct the 
U ncertall1ty of the L vc.nts which may 
dimmilb the faid Goods, IS one of the 
1\1otJvcs whIch JUfilfy the RenuncIation 
of a furure and uncertaill Profitt for a 
eel t3lU and prdellt PortlOn a. 

We rolla hkewHe taI,e 110tIce in rela.
l.lriou to tim> Matter of rhyJ.,cgitime, 
of tho Rcgula.tioll that was made for 
the Le~Itlme of Mothers out of the 
Sue( effions of their-€luldren, by that 
Ordlllanec-which IS c.tlled the EdiCt of 
Mothers, of whIch mcntion hac; been 
made in the Prc.unble of the lira SeCbon, 
III \l, hJ.t manner Father~ and Mothers 
fuccced 

a See concernrng th'jf R8mmCMtlil1ll, what ha: 
been {(lid rn th~ l'reambt, t~ :I" 2d SUllon of Hfln 
and Tx,~"lors In general. 

The CON TEN 'I' S. 

I. De(illJtJ!!11 of the J4p,~Jtmle 
2. The VglftmL jj tltf( to DeJ,endant~. and 

AJcudatlts. 
j. A/I CIJlI,jYeiJ wh() art cdpaf,jc of mile

rrtmg, have a )J~ht to It Le'l,ltl11fe 

4 '1hL Le1.,tlmeoj tbeC.hd,lren oj the fijI de .. 
gne Z f re'1,ult1tl'd Il(rm d'flg to tlJl'lY rl.!anbet. 

5. And that oj U"ldrmof !emot!:1 Deglets 
2J 1 fgulntcd by theIr .'·'tOCk1 of whom they 
(lye defiendLd. 

6, Amol1!!, 4fiendlu1f' fir, Dglttnze tJ JUt 

only to the nem efl. 
1, 1/ the A/cenr/lmtJ tl1 p man V 111 the fame 

degree, one half oj th, Le~ltlIm ,r.oer t" 
tho{e of t/Je .Atther' \ fUe, and the other 
half to tl](Ue of the ll!othpl) ~ fidt" 

8. Brothers hClVe: no Lrgltlme. 

I. 

The Legitime, or Legal Portion, is 1. Dtft~j· 
a certain Share of the Ittheritancewhich tlqn oj Jh~ 
the Laws appropriate to thofe Perfous LegItIm,. 

who cannot he dt'prived of the ~a1ity of 
Heir, and to whom they give a Right 
to 4=omplain of undutiful Wills. And 
this has occalloned tbe Liberty of devi-

l T jo; neceffary to make the {"me Re- flng bY' Will to their prejudice to be re
mark here, as has heen made m the firained, fo as tha.t there may remain 

fut'C~ing Title, that we are to ex~ept for them a fbaro 'Of the Inheritan~e, of 
Ol1t or the number of Childre" to whom which tbey caunot be deprived by any 
a Lcgitim.e, or Legal Portion, is duco"f Difpofition a. > 

D.mgbters wIto by their Contratt /I Debita pordo. I, g. §. ! 1. if. J. ""'If. tiP-
MarrIage have renouuced thejr Right 1J),1blntlb eontJrum fubut/JUQl. /.1 1- C. J, *'ff. 
and. Pretenftons to th~lr Parents ,In.. rtU

.' ~od ad fuhmovltndam i~iofi ,¢Ii_Ii 
hermu\cc, 10 c.onflderatlon of a Mar. 1ao:s .. Oil inJlatil liberia rcIiAqW ~ t(l 
riage~Portion. For altho this M4lrlage .. , .. 1.1. J ,,) • ,,' • 

NK 



Of the Legitime. 
Hoc ObCel"V3ndum in omnibus pClr()nI~ 111 qlllhus 

ab initio :lntlqua:: quart I': ratIO de moffiCiolu Jc~(' 
dc(;rctJ eft. N01J. 1~. ,apt 1. II) f. :'cc the follo\'<
ing Article. 

II. 

"r L,· There are two Order.. of Per[ons to 
e IS whom the Laws give a Legiridlt'; to 
,0 ~C. Children out of the EIbtc,> of their Pa~ 
;~:n. rents, llnd to ParentI!, out of the [fhtes 
s: of their'Chlldrcl1 Btlt if in the [J.mc 

~uccefiion there are both Children of the 
Dcceafed and alfo Parents, there '" ill 
be only a Legitime for the ChIldren: 
For they exclude the P Jrents- from SlIC
ceffion~ h. 

h 5'8 thE ArtICles 1vlltCh jol!c-w, lind ,hI firfl TI' 
il, of the fi,ond B~olr. 

Ill. 
':to AllchJl· All the Children of both Sexes have 
;/,.n who ¥ j thant dlfbnCtlOll the Right to demand 
life capable J Legltlml:, or Legal PortlOll, whctha 
of mhe

h 
I'J tht.) be in the firll degree of SOI1~ or 

1m", IlV6 I h b d r " :r;z,ht to Daughters, or \' het ler t ey c elCcl1-
II LrEU/me. ded one or more Dc~recs lower, provl" 

ded only that the) ~ c.1lled to the In
IIcl·it.tnce, whether It he in their ow 
Name. or by Repl dentation, J~ has been 
u.plaiut'd In It~ proper place , 

c Chddren arc tailed to the Ltg/lIme m the lame 
D/ der as 10 th~ bUlle({im of one who d,es mtl/lalr, 
a(~ordmg tu tJ'elr Rank tI>:pliil~ed lIZ tha '].d Book) 
lltlr I. MellOn 2. 

IV. 
4. The Lt· When there are only Cluldren of the 
j'lflTnr of firHDcgree, they ha,'c earh ofthcm their 
1he chll- Legltime by equal Sl1.1n..~. And If tht.rc 

t
dl.'m/fjl are' at the fame tIme Cllllclrcn of the lirH: 

Qt IJr , 
Rmu IJ degree alIve, and Grand-Cluldrcn de-
re~ulllf.d fccnded from others deceafed, the Suc
arclIdl1lg ceffion i" dhnded according to the num
~u~b~. bel' of the Children of the fidi: degree 

who are {hU aljve, and of tho{j~ who 
bcmg dead have left Children who re
prefent them j and thefe Grand Chil
dren ha.ve only among thcm the legal 
POl"tion which the Perfon whom they 
reprefcnt would have had: For it is tha~ 
legal PoniQq which falls to their 
Share J. ,if 

4 l"klf.it 4 C{m{'!J"'.' D/ th, ftmglJinf ~l'ritUJ 
.rut 'f ,1;. OIr.r f{ I., SIIWtjJiun ,/ Ch,Urm. 

v. 
'" So Ani It the.tb w.ere no ChUd of the lira 

that if DCi~ 'aliv~,. btat fev~r'al Grand-Chi1'" 
Ch,ldw. ~r~tt Or the ~_~4 Degree or other 
~e;;:~t:; pegl'6e mo;c'~e ~ ~boy ~ould have 
Tlgul4wt aU o( them thcnr lcgll?ortions~ not~-

Tit. 3. Se&. I" 
COlJll1g to their nllmber, bu!- til" DC'- ~ I t'il.' 

iccnd.lI1t, of each SOll v. olJ!d liHC ,1- ,- ".} 

I h- \ '1/1' " 
L110nf:' t lCl11 the Lcgltllnc ,~ teh tilclr:l, J ' • 

I'ather wOllld I1JVC had. And C.Cl Y Q!1I~ d j'. J I- 1. 
of theft: Defrend.mts would ha\ c thu r 
Share in tlH.: Cud Legitime, greater or 
Idler, accordlllg as the\' are mOlL- ()I 

fc\\-cr in numbe; e. • 

e ThIS IS a CO'P[equente of t/;D filme 0/ !!I. 

VI. 

The ftlcond Order o[ PCI fons to "hom fl. Am?',"! 

a Lt.gitimc or Leu-al PortIOn 1\ due, l~ dA/'Fn- I 
I f P 

v. ~, ,tJJf< f Jr 
tlato Jtt;l1t'>, that 1<;, ot Fath{'I'~, 1nd IC~III"" /I 

Mothers, and other Aftend.allt<, j But dill' nl"j 

there i~ tIns Dlticrcnrc between t\tem u tlJr 
and ChiJdrt-n a<, to \\ hat COl1l crm the l;caHjl. 

Legitime, that [l clIlg the 11e' .lrelt Af
cend.mts exclude the remotclt fl din t!lC 

SuccdIions of Defccndal1t\, auu tlnt III 
the Order of A[cendant<, time 1\ 110 

Right of ReprcfcntJ.tlOl1) as there l' 11l 

the Order of Dcfcendants, It is only 
the neareft AfccnJants to whom a Le-
gitIme i~ dlle g. 

f Pdmum itaque !lInd ell cog'tandunl, qu:a lCr

tanubus alliS (I'"dcm, necelJil3lem ImpoOiI It¥ d.f
trlbuel C' quand.llT1 palttm pel(om~ qUlbu(d.lm, lan
CJuam hoc {lcunnum Ipr.lm natLll'am els debe.ltur. 
~cle eft filIIS, & nep'lt1bus, & pambus Jtque ma
trlbu~. Nov. I. m Pra}. §. 2. 

g Sec ,h4 '2ti Book, lule 2d, Satlton 1{J, Artl' 
d, Sih. 

We mufi t4~e thli Article in th. fame <j(nje 11$ 

'what has be~n jatd oj tiJe su,,,tJion of .Afi~nd""t!, 
fo as that the., may prt!jer",c the RIght of Rr'I.Itr(,o" 
of I jI at!'l tt)at are fubJ~l III II. See the: :;. d 
Sdholl of the f.:lme 2d Tide. ~ 

VIr. 

If the neard!: Afccndants happen to 7. If tbe 
be many in the fJ.mc degree [ome pa- .Ajeer: 

, ;!antj /Jr-
ternal .l.od .lome maternal) the Total of man'V m 
thclr Lcgmme WIll be d1vided, not by the j.lI71/' 

rhe Head according to thelr numbc.r, (Jegrfl!, one 
but in t" 0 Parts, one for the Afcend.l11U. half nf 

f I I~ h • fid d h . thr Lrtrl-o t le -< at er S 1 e. an t e other tor t .> mJt (1on, 
the Afcendants of the Mothcr'~ .fide; 10 Ih;fo tt/ 
a.i.ho the Number of thofe of one tide ti,e I a· 
be orcatcl' than rhe numBer of thofe of tlw', Sid;, 

t 1;> I A d f and 'h, 0 tne ot ler. n l there be Afccndant'i I. 'h If' 
• J ," a 

only of onc fide 10 the fame <legl ee, to tbofe4 
theIr Legitime is divided by He3d~ h rhl!: Mo· 

thlt's ~/(it. 

vnI. 
Altho Brothers may complain of all 8. R,o

undutiful Teftamtllt of theIr Brother, then ha'l.e 
in the Cafe of the Jail Ardde of the /10 L~gl: 
fidr SeCtion of the toregoing Title, yet tlml. 

they h~ve not for.tll that a right to a 
Legitime. For 'in that cafe it IS the 

whole 



The C I V ILL A W, f5c. Boo K. III 

1. DIJfe
"mQuo
til'S fit the 
Lrgltlmc. 

,\vhole Inheritll1cc that the Law gives 
them, and 111 all other Cafc<' they may 
be dernvcd by Tdl:ament of all Sh:uc 
in the Inhent.l.ncc 1. 

t ~ft tlJt lajlArlJcJ, Dj tht firfl Stflion of the 
't'rccdm? J Itle. 

SEC T. II. 

1"'hat 1; the Quota or R!.umlity of 
the Legtttme or lrgal Portion. 

Tht' C () N TEN T S. 

I. D1fCl em QlOta'~ oj the Le¥itl7ne. 
: '1 bi! 1.cgltlme of Cbtltl;en differs acwrd

dUN to tbelr Number. 
:;. l(tbefe br jour ChrIdlen, or tinder that 
- Number, they have a thad Palt (If the 

Eftatl! 
4. I} th£lf bt' Jive .or more Chtldfen, they 

bfJ'Vt a MOiety of the Ellat!'. 
5. ThoJe 'U.:ho .ome by Rep' ejematlOnJ h.'Ive 

ollly one Shme a11'l1m,g them. 
6. '1 in' Legrf'7iIC If thl' A.r:.endl1nt f, If tJ,,, 

tlmd P • .,t (lfthf Ejlate 

T. 

T HE Quott~ of the Legitime is thc~ 
PortIOll of tbe whole.: Goods (It 

the Inheritance, w hich l~ approprtatcd to 
him to whom a LegitIme 1'> due And the 
[.iiJ Portion h differently regul~ted, a~ 
flull be explalllcd by the follo\\ tng At
t1c1c~ fl. 

II Subfianti.e pars. No'IJ. 18. cap. I. Ddlnha 
mcn1Urii. d, c, 

II. 
:.lo Olt Le. With terpett to Children, ~hc Law 
gJt/7lI~(lj hath differently reglll~ted theIr LCgl
Cf~~ldrm time according to thelf Nllmber b, by 
dlJJers 114)-. the Rllle~ whi('/l follow. 
tOrtilll" 
tIJ "m~ " Sit fb, fI1J/~wm.; AtllrlMJ. 
Numb". 

IV. 
It" there are five Children, or a 4. If lime 

fTf'cater Number, they have all of them he fi'llt'holr 
t>" h . L .. 1 h If more C ,amo11g them h)r t elr egltll11c t.le a . .i,m, the, 
of the Elbte; fo as that the [atd half h,I'Ve a 

be dlri'iled among them aU according to MDtetyof 

their Number each of them havl1lg for the t.jlal,. 

hi'l Legitime' Ius Share ~£ the, raid 
Moiety; and that It rcmam ely",re to 
one only Child, if there IS but ....,ne d. 

d ~I vero uhra quatuor habuerint lilios, mcdiam 
~I~ IOtJU\ fub!htlllJ: reitn'lLl1 p.anem, Ut fcxunClLl1ll 
fir omnino quod debelllr fmguhs ex :t.quo qUddrtun
cllIm "cl fexuc.dum dlVldcnuo, No'll •• ~. C. J. 

V. 

We mull: underHand the two pre- s. TIJ~ft 
ceJmg Articles in the Scnfe e>. plamed whv lPme 

in the third, fourth, and fifth Articles ~Y Repre· 
~ - r. ,tnlatlon-

of the firfl ~echoll; 0 as that the Clul- hllvlonly 
drcn \\ ho come by Reprefent.ltlOn, of one Shar. 
'What Number [ocver they confift, may 4mung 

have among them only the SJ1J.re of the tbcm. 

Perf un whom they have right to rcpre-
fent e. 

t See the [dill ArtI~i'~ and the ficond Boel, 
Tit. 1. setl. 2. 

VI. 

Seeing the Lt!girime or leGa! Portion 6. The I.t, 

oi' the A{cclld.lllrs J~ 1)ot marc f.n ourl- f~:";,r;;rt. 
ble than that of the Chlldren, and that dan!s ,e 
there IS for the Lcgitllnc of an onl Ihe t,:/rd 
Child, and elyen of fOl.r Cluldl en, but Pdrr of fh, 
a thild Part of the Ell-lte, tbere is [{l4U. 

hltt:Wlfc only a third P.m for the Af
ccnd.ll1t", to be divided among them If 
[hey :ire more in Numbcr than Olle f. 

f lIoc obfervando ttl olllnlbllr pel (OlliS III qlllbus 
ah ;lllnU anr1'lllll? qu,lrl.L 13110 Jc lIIoffidofo lege de
clcta dl:. Nov. 18. caj. I. mjint. 

, It is certain that a Leg;rime IS dllC 

to Afrencia.nts, feeing the Law gives 
them a Right to complain of the Un ... 
dutifulnefs of their Childrens TeL1a
~tS, which it wlJUld 'not give them, 
if it did not appropriate to them ;t 

part of the Inheritance, which c.a~ot be 
takell1~way from them. But When Jtlf 
tini~n' 'regulated tlw <legal 'Portions by 
hi'S eighteenth N!l)vel, the Texts whereof 
have been c;ittd on the pr¢ceding Ar ... 
tic1cs~ he c::on,tined himfelf tf),\the Legi ... 
time! of Chlldren,and did not exprefp 'r.e
~late tbai:.~f,p'rents. Sp tltaeiilllA];'m\ 
doubted w~erthe Le~itli~d'ffateu1:1t 
ought to (bo the fa.me with to at," wruch 
~$ be¢n' fettled for tlle Qiil~e;'1~i .. ~;And 
feeiug'by this Rcgu1ati~,.'Of"_"~·s, 
the Legitime of ~he ChilG~ has been' 

eli· 



Of the Legitime. Tit. 3- Sea. 2. 
diverfified 3("cording to their Number, a~ does not Catisfy him; wh(!thcl in 
having been fixed to a third Part of the tillS Cafe, the Afcendu,m's LegitIm~ be 
Inherirance wh~n' there are only four the third Part of the whole Efiatc, or 
Children, or a leffel' Number, and to only a third of the Portion which 
the Moiety when there are nve Chil- the [aid Afccndant would have haJ If 
tiren, or upwards, a~ has been [.ltd ill there had been nu Tt::fhmcnt, the Bro
the third and fourth Articles; there \Va!> tlwrs concurring with him. 
ground to doubr whether after tlll<; Re- Of thefe t\\ 0 PartJes, one pretends 
glllation., the ;A(ccuclants ought to have that rile Lcgltlmc of P.lrel1t~ i., .11\\ .1YS 
ejther a ',T~t~~ or a Moiety, or only the fJUlc, ,;)/,z." J tllIrd P.m lIf tilt: Ef
the'~ant'icil1t; Legit1me, which wa .. the tatt:: .,nu tht: orhcls will h.l\l' tilt, Lc
fourt P~rt Of what would hare fJlTell gitimc in this CJfc to be only J. Tlmd ot 
to then, had the Pa.rty dted mtefratc, the Share thJt thc Aft:t:nJ.mt would have 
as has b{~C~l raid'1O the Preamble of this had. If there hJd bet'll no Tdbment. 
Title, This QJcfiion Ila;; been deciJed So that if, for c.\ampk! then:'~ ere t\\. u 
by Uflgc, and by the Opi~icn~ of In- Brothers, as the AfcenJJnt's P ... 1I't(Ol1, 
terprett:rs, who h:lvC jlldgea tlmt the If there \Vere no Tc1l:amcnt, wOllld be 
Legitime of Parent') ought to be a tlJird a ThIrd, as h:1S been [he,\ n in 1t'> 
Part ot: the Inheritance. And thlS Op1~ place', Ill, LegItIme.: ought to be a 
nion may be groundcd,on thc 1.1[1: Wont-. Tlurd of that ThIrd· And thl" l~ their 
of that eightf:enth Novel of JuJI/12laJl; Reafon, wluch has gIven nfc to tim 
for :1I1CI' h.1vit1g there regula1!cd' the Le~ ~ldlrlll1. They cfiablifh for a Prll1C1-
giclmc of Chddren, he fays that the pIc and general Rule III the M.lttcr of 
fame lhll1g fh~.l1 bc obferved with re- the LegirIme or lcg .. d PortlOll, That 
fpeLi to .111 Ptl1[OI1S to whom the anrient every Legttime is nothJl1g clre but a 
Law gave tbe Right to comphm of a Portion of that Share of thc lnhcrt
Tdlamcnt a.s ul1dutifLlI~ and a fourth tanee which would have accrued to him 
P.Lrt: of the Inheritance for their Lc- who dcmands his Legitime, in cafe 
giumc, floc ohJ~r'Val1do 1IJ omfubm per- there had been no Tefiamcllt, From 
j)}W Ii) Q1l:bUJ ab olltio (l/It"Ju~ quartiC ra- whence they infer, that when tbe De
tt" ,!e' irtlffiuofo lege dfc~eta t'fJ· Thefe cea[ed leaves bdllild him BrotllCrs by 
\VU! d\, winch are the [J.me that have the [.tme Father and Mother, the Legi
bC(.'1l Quoted 011 rI)I~ ArtH Ie, [t:em to tIme of tile A[(.t:l1Liant is dilluni(hcd 
('omprChl'IHi ('k.Hly cllougli the Afi'c/l- accordmg to theIr Number; fin('c when 
(L.lIt~, .I11J ('an be under finnd only of there is no Tcfb.ment, thl) hundred and 
(Ill( L~'lrltlmc, \\'11 hout difl:inrtlOn of eighteenth Novel, Chap. 2. call!. to the 
tbol' r...i~l1lber, (Jl}c.c \\It.: ought not to Succeflion tlIe Brothers of the whole 
fllpp,J~ that then: are more tha.n f()LU' Blood, togetha with the Afrcnciallts, 
/I (L'cIH.l.illtS ('oncllrring together to the by t,<Jl1.1l PortIOns. From whence it 
Slll~'( Ilion. Thll'> it would teem I'CJ.- follo\\'~, accordl11g to their Principle, 
fonablt on that J.( COUllt, that their Legi- tln1' the Legitime of an Af('cndant, 
time .ihould be rcgul.ttcd to :t thm! Part when the Dece..tfcd JCAVC~ behind him. 
at le~fl:, :ro WhKh ,,,e may add, that Brother'i, i~ only a third Part of the Share' 
,'I/fillimtt fpc-Ill11lg of the Legitime due whidl lie would have had in conjllnc
to P.tJ"CIltS in the eighty ninth Novel, tlt)l1 wlrh the Brothers, If the Deceafed 
Chap. 12. §~ 3, fa}ls there, That llc has had <.lied mtdlatc. So th.lt if there 
alrc.1~ hl\cd the f~jd Legitime. Sz 7.le- were, for m!hmcc, [even Brother." the 
YO h.dJl{eu1f.t IJj quo! /'YtC.ii>.imus alil"[f-los AJ- Lcgiwne of the A(cendant, who would 
tf,:deIJtwm, legitwzom eis )clmqutlnt parum have had, if there had been no Tcfta
lJum1i Ie:>. & 1I0S conftltulmm. ,Which..:an ment, only all eIghth Part of the Inhcri
,be ;lPPUcd W "orhing el[e but to the rance, would be only a fOllr and twen
Regul,' .I~(~ his eighteenth ,N~vel. tieth Part. ADd to this Reafon they 

TM, "rQueftion ,co,ne~ the add, that if the LegitIme of the A[cen-
Leg i ei' . tlCe:nJants", bas Men f01- dants were always a third Part of the 
Jo~ etl~;b'Y Q,fiIN.her, wbic;h has divided whole Et1ate, it would fall out that their 
the rA~~t~rPre,t¢ts intoltwb Parties. Legitime might be much greater than 

·It i$,iif'tl;~,~o Ot' ~ Tet1atC"r, who ha- the PortIon which would have fallen to 
vjllg·tt~l~rep.leaves behi nd him. one their Share, if.,fhore had been no Tef· 
A(c6n~ Brothers of tlu: whole, tament; fince in this very Cafe of the 
J»ood;,j~ ;inLPt~tcs c\ther his ,Br&- [even Drothers~ the pOt'tion rhlt would 
t~.prSJ';'<l,r~~1'\UjJets~ ,his Heirs or -Eucu.- tilU to them in cafe there were no Tef
"tO~' :le4.~:~!~: i',~, A(ce~ldJnt only a ... s,. "h, r"';'"tb .Artiek of th, ftr(J $,fliqll if 
.... an, 'fOAQQQ' !~l(h.e lij4¥rJt<tnce, a~d1 ,h, flfon4 'Iitll 'I the imnd Bo#lt. , 

, . tament 



The C I V I I~ LAW, &c. BOOK III. 
t.l.mcnt: \\ (tlll~ 1., ,)IJ: •• >11 l'lf~hth Part, PortleD which he who demands the Le .... 
~lnd Vct m \ "rtm'lt {, ri'C1" Lq:~ltirnc giWlll would h:n'c, l~care he (uc.;eed .. 
\'(Iul,! be .i t l1J)-d, ,\lll,:h they f:.LY t:d alone to th~ Perfon dying intefbte, 
'HH1!d be .( ~rc:tt he utH clllt:ll("C, or tl .l.t no body concurred in' the SUC~ 

'll.l \,~hl't ~> 1.111 the contI .11')', hJ.vc ccf{lon ,,'ith hun, except Perfoll<l to 
be!,11 lit ol.il1ll'll, tiJ.,r the 1.t:gItJlnl.: of whom a Lq;lClmc would be l1kewiCe 
j\ i( 11~".11"~, 111;, \l (. ire., \\ ht:l'c:..' it 0ught dilC For irl thl!> Scnfe it will alway .. 
ttl t ,:,i pl.:ct', I' .11\\.l:".t Tllild(,f the hold true, accol(jlllg t9 the antient 
]11: '.' j ,l1 i.; ll' bl ~! I v .,led amollg ,til the Ln\, that tlle Ll'gltime win be ,a. Por
j\ k t 'ld, mc" :l~ tll. t (It the (ll1i,!ren is tiOIl (If \v h.tt oue wOllld"liav'e if the 
.11",,'\) LI::lcr a Th,ld, l)\ .. H.dt", :lC- lkfCJ.fco bad died II1tdlate, as mjqbe 
<'utd.ili; to their }.ium,bcr, to bt.~ Ol.lrcd fcen in the Legitlme of Cluldrc,I<:' regu
am\.I1·tI,1I11 \\'llIlhl~f~)llI1Jt'd(dlthc L,Ucci bYJ'li'fltatl; !inee it is certain 
RCln,~;k', tl'.I,t Inl'c b"L'n iuft no\~ m,.Hic, that rhe l'lurd or Half of the Eflate 
:Lld 011 tJll~, 'j],.n the Rule of tht: an- which ite gives to the Children, makes 
tJl1lt Rum"" ! .'W, \dlJc!J fixed the Lc- a 'J'lJirJ or..Halfofrhc Succcffi'on, which 
girnlll ;', [.,111 til P,lft of rhe POfllOO they ,,'onJd have elJtirc~ If there were 
thar ",o::ld be due If there \\ ere no no D1CpoGtion that curtailed them of 
Tdbl11cnt, b.\S been ~lt('red by 74ir· It 

;tuW, \\ htl ha~ rL!?,tl1:tt('d the Lcgmmc, The, only Difficulty then that re-
not at a Portion of tht.: Shal t: that would maIns, is to know,,, hcther Jufliuimr, 
bll to them 1£ tllcrc \\ ere 110 TC(bmrnt, when he 'granted the Favour to Bro
but :\t a certlll1 PrHll'1l uf the l'ot.ll thC1S of the \\ hole Blobd to call them 
of the lnhcrJ rall,e, to \\ ir, a Thll d. tu the StKccHioll V. nh the Afccndant'!, 
or:t Mnii..'l)'. TIllls tiw Leg:! ill'{' l~ 111 JIltcnded thereby to make Clleh a Confu'" 
dcplll~kni d' th,' PUl'lHln, t~rl.hCI' oJ!' lion as to overtnrn the Order and the 
Id~, ,\ !lJ(-h (1n..: ml[~ht h,lve III cafc the!c Princlplc~ ot the Legmmc or legal Por
"crt" no Ttrl.{mt'l~t Tl1 ""lllell the\' riom, :ll1d to IllJI,e a. Rllle WhiCh, v.irh
aJd, th.u tllL EJrothcrbjJ"'~-Jng 110 Lcgl- Ollt oemg all\, W:l <; expJ:lIm:d, fllOUld 
t I me 1 (i( r\'cu to Ullin hy Ln',-, the) C.Ul- h.tvc till <, EtleCt, that a Te1tJ.tOl lca\'lllg 
not l 011](" 111 flll- ~llly Share ot the Legl- bc/llnd him a father aud ek"t:1l Bro
tillle of the Akendants to dimlili ih it. ther~, mighr gl\'C to Ill', Father only .1 

One fcc.;~ that there Dlflitllltics arc ,l fix and rhlrticthP,trt of 111~ Efiate, and 
Conbjutnce of the L!lW of JII(lWIf!11, nothlllg at aU to 1m. Brothcr~, leaving 
VI,hich ha<; c:tlled the BIOlhcl!, of tIll: the lwe and thirty P()rrions to a Stl,tn~ 
'whllic Blood to the SUCCCffilll1 \\ irh the ger, Nothll1~ oblige., us to judge that 
A{('lJlddnt~, wllt.'11 then; is no Tdb· Jlj(fil1lflli'S Law, "..lJl( h cJ.lh the Dro
mcnt, for i~ the HI ot hers at the", hole rlJer~ togcther with the Afrend:wl s til 
Blood <hd not (OnClIr ll1 the Succdlioll the lnhcntanrc of their Brother,>, oughr 
with the Af< cl1{lants, no more tkm the to mahe futh J. Clunge in the Lcgmmc 
Brothel~ by the MI)til(r'5 fide only, of the A CcCilliant'i ; but tbis Law is It-

,there 'A Ol1ld ne' ct' have been any dOllbt n11tcd to the SUl'C'dlions of tbofi~ who 
concclllillg the m.LOner of regul.l.tlllg die mrdtate, And altho it l11,a), happen 
this Lcgitllnc ~)f the A[cend.UlI;S. rl~)m by This Law, th.lt tile LcgltlJIlC (If an 
,",hellr~ it [cern!> rea{onab1c to conrluJc, AJ( end.mt may be IlllJ('h greater thall 
that tl't:l11g tIle whole DdTictllty rro~ the PortWl1 he "ould have had In the 
c(,Ll.h bJrcly Crom the NmcllY of tlldt Inheritance, If the ~ceaCed haa died 
I ... tV< W11i('11 tltmll1inw:; the PortIon of ihrefiute, yet this is' rio grea.w~ IDron
A randanr, fUllc('dmg to Oll.C who dlCs venicnce than tlut Whl('h happens with 
interbce, when thel e are Brotht..'r5~ and re£peEt to the Legitime of Ghildrcl1, 
that there I~ no Proof tbat tyujimirlt'z in- that when th~y <l'rC'''only fQur,i.n NnID<
tendtd by that Law to lefWl1 the Legi- ber"thcJr Legitime'; whi'e'p'o!lght to be ' 
time ~)t Afccndallts, 110r to render it greacor than if ih~ey ,were "JiW! in Nutn-

. uncert,ut1, .1t:l'orciing as "the Brothers ber, ',:& nevct'thol~f5' frriart~I'.' < F'or in 
{b~~lJ b~' 111 a glf:.ltcr or,letrer Nu~bcr ; this Cafe tt",~.y, <lne of tire fopr Cb:i.l~ 
tflQiC ot the [ccol1d P,uty'may agr\:e, dt:en has onry a fC\.lrtn Part of a,'third, 
wir1leut, any prc;udke ,to their Cau(c, ",hich is only' ... 'tWelfth Partj whereas 
that t'hc·'I .. cgltimc dugh'i'to be;t Portion', among'five Children, eacbo,f,dHiiU has, 
of that ~ha.re, whiel! one would have if "a fifth P4tt:~f a M.eiery,) 'whi~~;"makes 
,the Dcccafod had dted lIlteflare j add-' "a tenth 'P.art or 'the wholc':~', TheIe 
ing to it what 're~m~ to be agreeable' ;.kinrls Q'f'Cotlfequel1ces are ~'tMil.;, to, 
to Rcafoll and Jufiice, to ~,it. -tbat arbitrary Laws, 'a.s has:l::Jcen'M~d:in> 
this Rule ough

1 
t to be undedtood Qf the ~" 'other Places, and art: JiQt {~!!~t~D"~~~'J 

"Dle'nees ' 
I. ~ \', ,i ", 



OJ tbe Legitime. Tit. 3. Sect j. 
Aienees as c,ugh~ t() make an¥ Gbange 
.in them. ~~ ~. 

It feems rea.[04able to conclude from 
.all thefe Refiexious, and from the 
Words of the eighteenth Novel quo
red. upon tbis Atticle" that 1teflmiav. 
has fixed .the £<l.1TU( Legitime for Afcen
dants a~,fortQUI9ren;l- Wben they have 
4 Thirdi ~ that this Le~time of the 
A~dabt$l is alwaY$ the ume, whe
ther _e be Brother~, who cOn<:ur 
with them In the Succeffion, or whe
therthere be nOne. And this R.ule ca.n 
be attended wIth no Inconvenience, 
whatever Cafe may happen."" For if we 
fuppofe that a Son infiicutes his Father, 
OT his Mother, aud his Brothers of the 
whore Blood, his Heirs or Executors by 
eqtal Portion$~ the If~thfi\f and Mother 
could not complain' of a Tefial'QQnt 
whtdl gives them all they would have 
had by Law, had there been ITO l'ef
tament. But if this Son had infiitu
~ed a Stranger his Heir Of Executor [0-

sether with his Father, leaving his Fa
tber not fo much as wha.t tbe Law al
lots him, it would be for the lorereLl of 
tbe Brothers that the Father .filOnld 
have a third Part, fet;ing this Third 
would come to them after the Father's 
Death And in finc, if the Brothers 
were in11:ituted with the FAther or Mo. 
ther, but by unequal Portion5 t fo as 
that the Father or Mother fboukl have 
Ids than rome of the Brothers, it would 
not be juft, nay it wonld be a Hardilup 
111 the Brothers, to reduce their father 
or Mother to a thIrd Part of the. Por
rion, which each of them would have 
if there were no Teftament. 

.. .. 
7· The Leglflmt! cannot be ji,tjd't to any 

Charge, DElay, M' Cotuittlon. 
8. Th(! LegitIme (If Children of d,ffcw.r 

flr'L'lr1flges is not dtflmguifocd. 

J. 

SEemg the Legitime 1~ a Portion of I. Ih.;IJ 
the Illhentance, It is out of all the gW"',f IS J <J dr· rcgu 4U,. 

00 ') 1D grOl~ that It ought to be ta· IworJmg 
ken Q, not by diViding e.lch Land or to tl!, Vtl 

Tenement, each Right, orotherGood'l, lila of til, 
feparately by themfclvf'~, III order to gi ve Goods, 
a part of every onc dlereo£- to hIm to 
whom a Legitime is due; but by cfh-
mating the whole Effctt1> bt.long·ing to 
the Inheritance, and (0 to gH'c hlln hiS 
Share of the [aid Etlett~ to the V.tlue of 
Ius Portion. 

4 Tertia plOpllol: fub0:3ntl.£ pars. N~v. 18. '.1. 

II. 
If he to whom a Legitime i:- due m. 2. The n~. 

fills 011 havin~ his Share of the Irmell~ f1i,.1l1ri of 
. lb' d' t , Le~,-ta~ce not In . a nt, ut In here !Cary trrnc, II a 

Effects, the HeIr or Executor/cannot re- Demand 

fLl[e i(. And if they do not agree among of a i'M

them(c1ves~ it is necefbry to ma),e ~t tltlorr. 

Partition, and to give fot" the LegitIme 
Good!> of the Inheritance which may 
malce it up. For the Legnime beIng 
a part of the Inheritance, the DernJ.nd 
of a Legitime i .. in effeCt a Demal1d of 
a. Partition /; > "hich ought to be made 
accotdmg to the RLlIes explallltd in 
their place c. 

" S~ndmus repetitionem Clr rebus fubllantia: pa
UlS nell. I. 36. l":. dtmotJ. rtfl. 

c Sr, the 1/11e D/ PaT/If/On!. 

IJI. 
, Seeing the fecnring of a LcgitJmo to 3. GlJod~ 

~I E C T. III. 

ONt of wh4t Goods the Legitime 
t4kell, 41Id how it is rrgut.ted. 

the Pcr[ons to whom it JS due, is to gr'IJcn 01-

hinder any Dlfj,olitions that might di .. way In ~h' 
• miniih their Share in the Eftate of him LTtrj1larry J 

h h 1 h'L' Ie-tim" 
U W a aug t to eave t IS cgltune; it 4ft fllbJ,tl 

muft be taken not only our of the to ,h, If
Goods which be has left behind him glflt}}" , 
but a![o OUt of the Goods wlJieh he may 
have difpofed of by Donations made in 

4IoVI;ln1lR" 21 Yfgulaled flfCDrJlllg to his Life...time ta his Chlldret), or to 
G(}pds. ,; 'odler Perfons, or by Marrjag~ Pottior..> 

The C·O N T Ef N T S. , 

D"'_~4' tke LegitinH ~s Il De- tQ Daughters; for other\\ife thefe ldnds 
1i'.ti't.H" .. < " • of DiCpofit'ions might quite defiroy a 
" ...... "" .. ' .... ~h'T'tflillrw'l Ufo- lpgitime. Thus it. is taken out of the 

the Legitime. ' -GQQds;aIi~1)~ted h',uJ1,is manner, a:s ~ 
t.trt 1JUI'JUs..i:~'tz!,- as dut ot t~ 1t!ii~h remain in thrJ 1ft.. 

I#Ij,UIf4@CI; 6111 rp,JtDo- h~ritat'lc~ tl. { . 
!-e!~..., tJ ISi'(~t'1lUeJWS) mlrer_:t'etlr. ad e1~in~ 

..aT" .rkko~~' at" dt4itloJi. q~tlad'l, r'tIe unwer(aB fa~tttt!, fhas. 
• 'y,- <t ' ,': 4if'lt1D ag~""d~ rct:iu, bwnaOlS, fa$s 49,lIlau®lbU5" 

, .... :: ~.l.r ... ,~ nvc In lJU()~ bbetO., live III ex~rlInt~1 ollhllU6t: 
..,.~ ~ Ir .,,,. 4IQ ~ft~ )'Of $'X duabu. unciis -k¢ir-llllittdes: cafque 

;~ .• ~ , h$ll'i!:1t ~oamiffi. cxi";n1re j efti¥i't, nOn in~i; 



1"he C I V ILL A W, e5c. BOOK lIt 
tia i\llbQ formam de mo!hllo[() le{\amemo con{\ilu· 
t:jm, (ub¥l:plfl VObl~j ulpote qUdltam parrem nOli 
ba~cntlbu., defidefalls. i, •. c. d, tn#D. dana,. "v. 

tor, h lit. \5' t. un. C. de mnjf dot. l<J~-U. 9a. See 
rhe fUlIrlh Allicle of the fuuuh SetliOQ of Ihe tore
gOIng Title. 

IV. 

4 The If the Children to whQtn the P:lrents 
CIJ/idrm had m.tdc Donations, or given Mar
'Il.h~ 1m riJ.p:c~Portlons, to the prejudice of the 
DonUl d "- d d rna,; ah- Other Chi! YI.",l, lUoul preten to (:00-
flam from tent themfelves WIth what had been al
tilt [nhe· I-cady given.them, .and ofter to renounce 
rttarrer, their 5hare in the Inheritance; they 

n
hUf 

,he.r mIght \'cry' "ell .lb£l:ain [rom talting up .. 
onatlonJ (), • 

lire JubJdi OU rbcm the xua1ny of HeIrs, and by 
te thr le- that mean" free themfclves from the 
glllme. Charges of the Succeffion; but their 

DonatIOns w()uld be liable to be dlm~"\' 
nifued in order to maJ{e up the Legi
tIme cf the other Children e. 

,Non.valentlbm 611is q"l donati,*ibu~ honorati 
tum, dIcere, conrento~ fe qUfdem eire Immcnfis hiS 
aonatlonlbus. vlderi autctn abllmere paterna ha:redJla. 
Ie : fed neque cogendis qlUdem, fi content! {um do
n:\tlQnJbus fufc'pere hlrrcdltiuem: neceCIil3tem au
te,,", habentibul omnIbus mo(hs complere frambus 
quod ha:c defer' fecundum quam (~lIl'fimus men(u
ram. l'Vov. 9 '2. 

v. 
~.D'Wfm All the kinds of Goods whkh may 
(ma Giftl be liable tp be brOl1ght into Hotch~pot 
tm m/tM' in cafe of a Partition, fuch ac; the Do
,d tiS ~ h na.tions mcntitd in the foregoing Ar-
p'Irt OJ t, . ~I d h h' h h b Llgltlme. tlu.C-, an t 0 _ W lC may ave een 

VI. 
Seeing "the Legitil1le is due at tbe !nO- 6. 1'kt 

ment t,hat the Succeffioll is open, the "";Is ~I 
Pruits a.nd other Revenues of it are like- ~~' Ltgl

wife due from the {aid moment: And;: ;::n 
the Tefiator cannot hinder it by any tht II"'" 
Difpofitiong. th, Sll~ 

M d' 'b . hI" ~'I ~'Ifio" g 0 IS omnl "S el U\U$ egltlmz partf~ Dl ., '/In. 
nuot deput\l\llmUS, Bt ufwnfrudum. infupc: i5t pro
pm:tatem reliaquat, NDV. 18. Co i' 

VlI. 
1f the Tdiator had made fome Di~ ,. The l.t

pofition Which he intended 1hould be in 11';;"'j.:-
. lieu of the I.:egitime of one of his Chil~ j,~ ,: :,,; 
dren, and havmg fettled it either at a Ch"rg~, 
ccrtalD Sum, or in fome particular D,l"oy, or 
Goods, or e\T~n at a certain Port1On C'nd"'lIn, 
of the Inheritance, he had added 
thereto fome Condition, or fOllle De-
lay for the Delivery or Payment of 
what he had left, or Come other Charge; 
thefe Conditions, thefe DeI.tys, there 
Charges would be without eftea, if 
what he had gl ven did nOt exceed the • 
\I alue of the Legitime. For a& it is 
nothing elfe but a certain Portlon of the 
Inhcntancc which cannot be dlmlmfbed 
by the Tefiator, he can neither charge 
it with any burden, nor retard the 
Payment or Delivery of a thing which 
ot)ght to go to his Children at the time 
of his Death, and that without any di
minution h. 

h Si condniollibus qolibufdam, \ el dllationllmf. 
aut altqua dlfpOfitlone moram, vel modum, vel a: 
hud gl3vamcn IIItroducente, corum iura qUI ad mc
mor'tam a£bonem vocabanrur, immanuta eife vi. 
dcantur: ipfa conditio, vel dil:uio, vel aha dlfpofi. 
tiD, m()l'3~ vel qoodcunque ou.U$ introducens, tol. 
lalur: & Ita les procedat, quail Ulhil corum in ref
tt\menlo addllum elI"er. I. 32. C. tl, ;nb!. lefl. 

VIII. 

made to the fam"e Per[ons "who dem:tnd 
a Logitirn~, enttl' into the Mafs of the 
Go6as from whence the Legitime is to 
be taken, and ('ontribate tQward!. it. 
Thus Wh(lfl the Le~itim~ is due to him 
who ought tq Pring in Goods to th~ 
~ of ,the' Inheritance In cafe of a 
P.f,rtitioo, he ougbt to reckon what lIe 
'bas received at a't>art pf his Legitime, 
sbd whdt .~1' be wanting to make it If there are two or DJDre Children of 8~'rln l,i. 
up, is ei~ 'taKen fr~tn the others, or i t~ fame Father Qr Mother by diftereht ':J'm: l- ) 
-out 6f the Btl1k of the Inherit,ance. ~lag~s, their'L~gi~lmes will not be ~rt; ~i 
.And if he 'Who demands the Legitime .dlQiu~dbed by the Difference of thofe d,.jfmnt 
t~ reeei ved nothing, he takes it out of Marriages; ! but aU ,tiffQiJdtcn of the.·~lIr'illgu 
.'whQlc Inheritance: !find. the Donees fame Father, or oi't1le fame Motber, .... lJDf •• J-,,* have fcce~ved too m.w:h, ought to .altho,bl'rditfer(m~iMa*!i~ge$J win hav~ t,,,g";jb,tl. 
~It-"f~lllt,.. to It 10 prOlWrtlon f. each ()tthem the~l..e81time, accordi~ 

, ~.. ~ .... ...:. ~ .. L" as th~ numberJot{titcp?- aU tQgethedba.f1'· 
part~m, aw 1l1t( • ..,.~_""" 1J29""guu demand if. I , 

dorella $cam, quam aMe nupdaa " ~ '."'"ft \ I. I ~ , J 
..,olio 'Q\~a\tJ:I\nari: Ii ex ;. Ufque ad ~;CJ'li<lem fiJIOft~(. prieN Be 7 

da\cajUl ~ijrtlr.'PW'~ recUblfc)mcrimQ~~ unriu ~~ d~! 
"JI. St,c i titlo Mltbe 15IWS; G aQloQl ~f (w,'.~ ... >tr 

)~~. .J.,~\'. ~ t.wi~ ) 'r'l"'}1~ 



OJ the Difpofitions, &c. Tit. 4. Secl:. I. 

•• "$*~m*:.~H~~' 
T { T L E IV. 

! • 

of 'the 1JijpofitlQns of tbofe who 
. hal'e married a fecond time. 

Ii ~~ 

m V E ll¥ body IS fenlible of twO 

E Tnltlls in relation to fecond 
Ivfarriages, alld both the one 

and ~pe other are eqn.aUy agre~able to 
Religwn and to NatUl'e. ~Onc IS, that 
fecond Marriolges are ~lOr u1113.\\ flll; and 
even the Church condemns t'ho(e ",ho 
efteem them [uch a. Aod the other i '>, 
tba,t the Liberty of man'ying a fecortd 
time, how(oever lawful it may be;: even 
for (ucb if) have Cbildren 'b~ a former 
Marriage, is neverthelefs attenq,cd with 
fome Mal k of Di(tiucl:ion, bv" hich the 
J~aw!. of the Church anti o'f the State 
difiinguifh the CondltiCll of cbofe who 
marryagaill, from that of Perfons who 
ha.ve not ta.ken the fame liberty. As to 
the Church, the Canofl Law foruids the 
receiving into holy Orders thofe who 
have been t\\ ice married /;. And It 
males like" 1 fe h)tnc other Difl:illCtions of 
fecond MarrlJge~ whidl are fufficicntly 
Jmown, and wl11eh It is not our bufincfs 
to fpeak of Ill:rc. A<; to the Laws of 
the Stlte, they have fet bounds to rile 
DlfpoiitlOllS \\ luell P<..rfon<;, who having 
ChIldren Jo marry a {~LOllJ nrne, may 
make of thell F [Lnc<;. 

Th(' Motives of there La\\S of the 
ChUrl'h Jnd of the State, 111 relatIOn to 
[econd MJ.rriage<:, Jre diRerent accord
jng to their ditfcrcnt V lews. For the 
Church confider~ in them a kll1d of In
continency, which it tolerates, but 
which mat.es the Perrons appear In her 
Eyes lc[~ pure, and by that means lef~ 
fit to e~erclfe thofe facl'ed FunL-l:;olls of 
which the hoUdl Perfons otJght to ac
count themfelvc1- unworthy. And the 
Laws of the State confider in (ecand 
MarrIages the Inton~enieJtte of 'the 
Wrolli wluch Perfons who marry again 
do tt> t~,CbHtlr.~n. And to ,prevent 
the n~4i101i~ "'Inch ParentS:.:'whofe 
AfeaiQ\) 'iYt fheir- Children may be a-
lien ~ '61 I~.rv ~d Marriage, rqjght 

, "$cir p-ejudite, 'the lAws Jiave 
a att:4to ~:cmldren the Goods 
wtnc!ff~ l.~mw Farhers~)Io-
~\l~ r.~"r~~~of t~e tw~, who 

1111 ~~ .. q. .l.I';!·Jh~;\ts .. 
~,t. 1-.r*. 9' •. WI' A', ftf .Iit. d, bll.7tJ. 'lotI or

.. I 'V,tN.'fI' 6. ~ .,, .' 
V:ci,t. It .. ' 

marrIeS ag.un, Th("y bare hl,cwl[e re
fl! aincd the DJfpofltiolls whIch the Sur
"Ivor who marries :J.£Jin might make of 
theIr own proper Goods in favour of 
the fec.ond Hu~band, If it i~ the Mo
ther, or of the (eland WIfe, if It is rhe 
Fatht:r who Ita, married ~gain. And 
they have given the Name of Puni1h
ment of fccond Marriages to that whIch 
they flave ordaIned on thl~ Subject 1Il 

favour of Itbe Ch.lldren,of thofe Pl.:r[ons 
W no marrv again, 

It is th;[e R ulc~, "Iudl rcHram in fa· 
vour of the CJuldrcll the DJfpoiitlOllS 
of Fathers and Mutller .. "" hv marry.1,
gaUl, that", e arc to treat or under thIS 
Title, and which our U[1ge nao; tdJrcn 
from the Roman Law. For even that 
Ordinance \\-11llh 15 ('ailed the Edict 
of iecond Marn:tges, m.lUe by FranCH II. 
lothe Yeolr 1 ~ 60, hath bt.cn taken from 
thence, as \\ c 01.111 obfcrvc on the Ar
ticles of thi ~ 1'1 tic v. fl1('h hd.VC rdatloll 
to thafe of the fa1(\ Ordmancc 

By fccond Marriages, "hether It 
be that of the HmbJllcl or of the WJfc, 
is undcrftood every MarriJge which 1S 

not the firlt; and whatever number of 
Marriage.; there may bavt. been, they 
al'e all comprehended under this Name 
of {ecolld Marriages with refpfict to [holt 
P Jrty of the 1113.l'ried Couple who had 
been marrIed before: For as to the o
ther Party v. ho had never been mamed 
before. it rannot be ["id to be a. [e
cond MarrIage 

It may be remarked here, that hefidcs 
the Puni{hmcllts of [c(.ond MarrIages 
which relate to the Difpofitions of 
Goods, there \\ ere othe rs in theRQman 
Law agamfl the Intempcrance of Wo
men Thlls thofe who married again 
withi 11 rhe Y car of mourning were no

t;(cd "ith Infamy d. And there wefe fe-
veral other Pun Hhmenrs ordained againft 
them e. Thus {he who abandoned her 
feU to a Slave, became Slave to the 
Maner of him t-o whom 1l1e profiituted 
hcrfclf, jf ihe per[cvered in that A
mour, after a Denunciation made by 
the Maner of the faid SIa\/c; which 
was abolifued by ,]uftm,an f. Thus 
C(JI1j1antil1e declared the Crime of thole .. 
Women who prc;>ilituted themfelvec, to 
their own Slaves, even ill private, to be 
capiUllg. . . ' , P(EIU\ ,ont~ ,\bin~s • .ND'V. 2. c. 2. §., I. 
Communis mllh*«ec. 'iti mulAa. NOfi, 21. c. -3. 

J i. 1. C. d,r"."N.1." 
• d. I. ,. 1, 2. ,oJ. • 2:t. c. il, uml11. ,;l1li. ' I 

ft. @. <;.Ih'S,mrt.ct4Nd. toll. ,j. 
J I. IIn.r;. fU m,dlBr. 1"t fo IfPpr.~. i!!DN. 

S s Of 
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The e,I V ILL A W, &c. BOOK II 
Of theft [c\cr:t1 /orcsof P I!lJf1uuents 

tlllYC is OLJh rh.lt \\hll..h IllJ.re~ to the 
h-( @d M.l1; J,l:J,L of J. \V !d(~w witlul1 
het Yt.;1r(.lf ~a'H1111Il1g that hac; bCUl rc
(,cl\td mw t1k ,\ Itl{ us, bllt c\-c;n till') 
I\1!1I1liment IJ 1<, been JbL)lifbcd, .md we 
()b/( 1 Vl the CJllon-Law WhlCh has re
}l II u1 J l I' ror.il tho the Incontmency 
(It .1 \V 01l1.tn \ .. no marrie~ .tgain '\\itllln 
1;. \ \ <.,.11 of Momninr, give'> he\" jllfHy .t. 
iw.1 Rcput:tuon, ~ll1d that grea.t 111(,011-

H'l1lt.ndl<; may follow from It, becauk 
ot the Doubt th.lt rnay ay&~, \\luch of 
the t\~o Hmband., mould b" ndODcd 
i'.nhe! (1f aChllt! ",ho fhould beborn, 
tOI c"amplc, f<.,vcn or l'lght Months af
ter the 1\1 (mage of a WiJO\~) \\ luch 
fhe hJ~! cllntrach:d "I til 111 two months 
:1ftlr the Dclth ot htr fIrfr HmbJ.I1d : 
'It the Chuf( h tolLl at1l1g thck forts of 
h1.1rn.tges to aVOId a greater Eql,~1: 
abioh c'> from tht: k~al In{amy the Vli
rlO\\ '> \\ ho mat ry again before the [,dd 
Term. A nd a ~ for the l.lthcr Punifh
mente; '0; hidl do not fillt "Jtb our Poll -
LY, ,dllch dOL~ not adflllt at S]:l\C'> , 
t bok L:l'" <; h~l\ e fcrvcd ,l~ a P .Lttel 11 W nh 
11" 1m the RegulatlOn whIch wa~ mollie 
by Olle of lIlt' Artli 1('<; (If thr St:ttc:; u[ 
BllIlf, by \\hlCh It '\\';1<; ord:umd, thJt 
W1JO\\ r, "ho lnllYllui agfllll JcJoltj/ti) to Pel· 
fold that woe um.vo,/hy, fhould not have 
PO\ .. cr to make any 1.fpotitlons 111 fa
vour of {uch Husbands, and that they 
fhould be e\ en wterd,Hcd tire jrn Ad"r/ll!
fft at/(J11 oj then E{ttltl J i. 

A~ to the (ub)ctt Matter of this TI
tle, it lS lIt'ceilary to dlfiillgttifh t,~ a 
lot ts of Rl1k~ which lJa\ c becn madc 
concerning fecol1d Marrl.tgt.!', III OJ d cr 
to prc[crvc the Right!> of the Childlcn 
\' hoCc Father or Mptitcr lontract a [c
ctmd M.l.rrl.ige One i~ of thotc Rule .. 
\\ hl{ h fC'<..ut<: to th~ Children the Good" 
wItkll theu rathel' or Mother who rnJr
des 'lgaiI1, inherited from the Father or 
Mother ot th~fcCluldrenv.ho di~d nrfi. 
Ami tht; other is of r~h Rules 3.'> rela.te 
m gcncra1to .111 the other Goods of the 
Perron '" ho h;t~ colltrt:lCl:ed a fecond 
Marrttlgc. And thde t\\ 0 [ort.s of' 
Rules fuall be the fubjea Mattc.'r of 
1:\'\0 Sections, ,,,hich ihaU be preceded 
by a firfi ~cCtiOll, v. herein it is necefiary 
to dLibogUlfh the fcveral forts of Goods 
w~~.a Per[OA whQ marri~s agallllQay 
be~~~ of "I 

h ~.jMJfIl'. 0' lilt. de r".llI"~ 
, Or'" Pi lllolli» .Amiot, lE2. 

SEC T. I. 

Of tbp je7Jcral forts of Goods fl'hich 
Per{ons contr.Cfing " jecona. M"r
rtage UIi!Y be pofJefJed oj. 

The CON 'I' E N T S. 

1 Three (rntsoJ Good) b.longmg to tie Fer .. 
(oJ21 'Wbo 111M)) a recond tIme 

2 1WQ (O, tr of Good! wlmh thl' Illtsu,md 01-

WIfe may 1)(fVf from one anothf!l. 
~. Good! ~'J11ILh th~ Hus6atzd tlCf/lltl'Ff from 

tbe 117z f~., or the WtJe fi om thl! HUJ"and, 
try t/;en Man·1I1ge. 

4 Gocds 'lLhtcb com~ to thi' Father 0' to the 
jl{utlm, from tb!lY Chddmz. 

5· Good, rd 'the Father or Mother coming by 
fJt/;cr Tttle!, 

6. The{e jevt:'ral forts oj Goods bave their 
different Ru/e). 

I. 

W E muG dil1ingnifh three forts of 1. Thm 
Goodr, "htch a Periol1 who forts ~j 

t ;::. r d MI' Good, he-(011 ra\"l~ a !Cron arnage, lavmg 1 t 
Cl 'ld b {' o/1>gm~ ~ 

11 r~ll ya rormer, may be po{le{fcd thl r;,-
of. Thof~ which came to her from her [om WtlO 

firfl: Husband, if it Ie; the WIfe, or from many" 
the firfi Wife, if lt i" the Huc;uand, (nnd 
thore whirh come to the Husband or rmll. 
Wife from fome olle of thell" common 
Childrctl; and thofe "\\ bich they may 
have acquired fome other way a 

.a There can be TID Goo,'s WhlflJ art not crmpr, 
hcmkd 111 thIS Dlv1fion. 

II. 
A Wife may hall" ftom he.r urft Huf- 2. T'Wn 

band) or a Man from 1m firil WIfe, ~rf~ of 

Good? of t,\ 0 {orts; that which any .U!~;,.~ ,b, 
one ot them lDolY hdVC a<;qutrcd by thelr HUlbantl 

COl)tra[t of Marriage, and that which fit Wrje 

the Party", 110 dlC\i' firfi. ma" have left Irma, htl'll' 
• I ~m 

to the Survivor by .. Tcframcnt, or IInlJ,/Rt; 
other Dlfpofition 6. <' • er. 

" TJJlfi tWD- kinds tbm~tU1It"d /lit. See the tirft, 
fuond, and following Atuc:la ¢f the fecond Sec-
tion. • ~ • 

Thilfd part of. tI!iJ ..,f,tiel, is t~ be fmderjlood 
of DJ "Dns wh,~~ .r'I4I~d limAI,.n. HusbAnd 
I1lId . For tlllr, IIY~ C~"'5 whieh f"hlbll d,r-
flrmtl, theft DjfH.(U,.,,~, 4! bill 0.". ,libAr1l,!fl .. 
the Prumbl,oj"iIU [MDrld s,a",. oj H'lr~'.lIptl 
E •• 'lIrs m g#",,..~. '! ' 



II'} ",tot 

M4rri:~ 

, " 

"'J'r'I~,it (elf, or given by the Law or by 
!.",~ :torn, without Stipulation, In favouroL 
';~J. Pa.rty, ont of the Goods of the other, 
whether the f.lId Goods, fiipulated or 
not, have any peouliar'Namc, fuch as 
~hat of Nuptial Ga.ios, Dower, Aug .. 
mentation of-Dowry J or any Oth(~r [uch 
hire Name, ,.or that'it be fome othe,r 
Right whi,cl\:~as no particular Namec. 

c ~ ,hI firn Ifnd follolvi"J Arttrl~! (If the fl
(onil SectIon, and th, Tu;" cufd on thofe ArtlCks. 

IV. 
\ 

4· Gooa; The Goods which mav ('ome to the 
whICh Father or to theMother frOID fomeofthcir 
ta,.,' to d . 
the Father common Ctul ren, conlifi either In thc 
orto ,h~ ,UfufruCt they may have of the Goode; 
Motllrr of their ChIldren, «in the Property 
from theIr of what may fall to -them-of' their Suc-
Chlldre». ill h h b l' " {t :.. I ce tOn, W ot or y e laluent, or W len 

they die inteilate d. 
d See ,h, firft and ficond Serf,oro, m wlu~t man

ne,. Fathers fuecled, &c. 

v. 
c;. GDods All die other Goods which Fathers 
(If the and Mothers "ho marry a fccond time 
ratJJhu or may have, arc thofe which they have 
At ot er re- hi' I f' J' p' mme by 0- al elt leI' 0 t lUIY own .ltnmony, or 
11m TlfleJ. h~t\'e aC(}lIir<:d by thel!' Indufiry, or 

by other Title" uelidcs thofe which have 
been jUfi. now fpccified e. 

~ See touclJlng tlufo fort ~ oj Goods the thIrd 
~dllm. 

VI. 
f, Theft It has been neccflary to difl:in~utfh 
~vera,ll thefe different kinds of Goods. For 
J orrs OJ I' f I I I' Goodrh"ve t lc~e 1<; nollc 0 t lcm out ,\ lar 1<, the 
the" tltff,- fubJetl: Matter of [orne one of the Rule., 
rmt Rilles. which follow l-

f w, ",up "mp"r, the Ar/ldtl 9f this S,EI,on 
with thoft of .J" two [aUlJwing Selilom, Accordn,g 
liS thry h4v, r,zallm to 0"',4nI11h". 

-------------~------~~-------

TIt. 4: Sect:. 2. 

1 

W II E N a 1f.111 "ho {iIl'\lVC, his ,. TIlt 

L.. WItt:, or .1 Wlfl: W~ll) [llrnvcS f.;)::d~m 
ncr Husband, ('ontrltt<, a fcc()nd Mlr- nl~hI Jo 

riagc, hanng ChildlCI1 by lhL f,)nl11l) ,h. Goo,1, 

al! the Good .. wIlJch LIme to rhcm frl\1l\ ',hub 
the Parcy dcccaf~'d WhClbu on tht.: ,.1I1lC 

fi f ( ' ) . . -, f I om t/;~" 
l'O\"(' 0 Jaws .1cqmrcd by rhetr (,Oll- J..llhl'r nr 

trat-t of Mart'lJgl', or by Dlfpolitinm, Mothel til 

,dwther the tJme arc to have their ef- tllc PnfalJ 

fett in rJIC Life-time of the Giver, or U'110 I1Mr-

fi h· D J rlts a"all1_ 
a rer IS elt 1, or Ill, any 01 her man- " 
ner whatfoevor, are appropriated to the 
common Children from the moment of 
the (ecdnd Marriage' <1, as {hall be ex
plained by the Rule~ which follow. 

a See the Jollowmg Artlclls, and the Texts mcd 
(In them. 

II. 
Of all the fortS of Goods mcntlO~'~d 2. Th, 

ll1 tht' precedinfl" Article, the PI0pcrty Ch,lJrelJ 
h c ::1 I Cl' 1 f a'9uIr' th, t Creal al'l'nlt:~ to tIe 1lll ren rom Propf"rI'Y 

the Moment ot the [ccond Marriage of 0/ the [hu4 
the Father or Mother: and the' Pedoll Goods by 
who marries a fecoud time, Ius only the fleond 
t~~ \l(~fruct of thefe forts of Goods Ju- :;a;;;';t' 
rmg LIfe, and cannot malrc any Alie~ Fa/her Dr 

nation, Bng.lgcmellt, Donation, or other Mother. 

Difpo{itlOn ef them b 
b F.:mm:e qua: fllf~epm ex priore' m"'t~ilIJOnio 

filll&, ad fCCUlldllS (paft tempus 1u&1I ltatlttutll) 
llanGerint nnptl3S : quidquld ex facultaubus priorum 
l'rIamorllnl (pon{alhun IUle, qludq,ud etiam nupci3-
rum (olennltDtC percepermc, aut qUldquid mol'tls 
cauf. donationlbus [aCtis, aut tc/tamcmo Juro dire .. 
to, aut fidl!.1cummlffi, vet legati tmll0, vel cUluflib~t 
munifica' liberahtatls pra=nllo ex bonis (ut diCtum ell) 
plioruq\ marstorum ftJe~~'nt adfecutre: id tOtum, Ita 
ur percllP~inc, integrum ad tilios, quos ex p'd:,e
dcnte ~onit.lglo habue(illt~ troanflllitlanr. J. 3. C.' 'til 
f •. m¥pt_ J:la~'1l .~lbtem poffidcndi tantQQ.'l 
atque fruendi 111 .m!,~.J non etiam allenlll'ldl'f". 

, culr8{e c:on~jfa.f4. l.~: .N!~. 2oC. 2. Nf1'tI<~'l., c • 
.2 3 f3" 24, t. "It, C;. d, him. milt. ,'II, <,' 

G' 1'·L' r ~~ , ' , meta It... Cenlell1~S, quocunque 'i.,....y tQritHm. 
lionet aNte ha~c legem mulin-em ti,ett_ (Communi
bill, tnO)'le mariti nllltrirpol.ll) dl{fQ~, CllIz de bo
nis mariti',~ ,tam de,oiUla fuo,t" r~arc lalU'~unt : 
~~ c~lb~;~Wwm quoque ,. de' polli, ~~-

Item 



1 •. n,tld 

the Goods 
briang ta 
them ~y t 

qUoll i'or' 
11,;1/ s, 

4. We a" 
nor d,jlm
gUI)" Ihe 
Ongmo} 
tl;e Goods 
lIZ 'wkmh 
the flu! 
b,m" or 
Wlte havo 
th~1r 
Gams. 

The C I V ILL A W, fs'c. Boo KIll. 
Ilr'U~ :1-1 curn devol11t~ Cunc mone fl1uhel1s mati im-o
nlo dlllOlllto. C(ll1lmulllbu\ 1,hCl1~ [clv.tre. I. ~. C. 
J, fl', '111/'1. 

It i; fi~m tlleF L,111i) thttt th' (ecoml Head (If 
tiFf Jodl"'1 oj Jul)' 1 S6e> has bUll l.tJ.n:, whnb pro~lo 
bit s IVldo.t, '. 1t'h(l marr,,! a frr ond IIfllej jrl)m gl'l:im~ 
fo therr new f]lJ!banils any {lJlllt Df the Good$ whHh 
'hry I,ad £y tI,e Gift and Llbetltllf'J lif 'hllr d,
reu/I d HUll,m,!s; a/'ld amEls thar rhe laid Goltd. 
rndy be PI ,(Jr1IUJ to their tomm~ CllilJrm.; IIlnrJ 

OrOI/Ins ti'r lame thmg Wit/; (c{ptEi t~ HI4!~4nJl. as 
'0 th~ Goo,is u. huh cam~ to them :11" 'their WI'\JII. 

III, 
Tlll~ Property accrues to the {aid 

Children by equal Portions. And the 
FJ.tbcr or Mothn \\110 marries again 
L.1S not the hbc.rty to chure among their 
Childl t:n lfI order to prefer or . bene-, . 
fit [orne of them before the other~, nCl-

tht'f 111 the total of thefe forts of Goods, 
rlor ill a part of them. For the fccond.:, 
M am~lge iH"quall y prejudicial to them" 
all, and thl:'Y arc all of them equally 
concerned and imcreited then'in c. 

c Vcnient aUlern taha lllcr3 ad filto$ ornnes eX 
pnOrlbll~ I'uptils. Non eniru permlClIlnm Jl,rcnu
bus non lrftc Inrroduli:,l[n el~thonelll In eos; ne
t]ue ah qUldcm fiiHlrum dJl'I.', OIllum vera ClI'bOnOla

fe. Omnes cnim (ecundls {iwEillel exhonor<ltl tun t 

nurms. NuT.!. ;12. r ~~. 

IV. 

Whether the Wlfe~s Ma.rrlage .. Portion 
was of her ov.n proper Goods. or whe
ther it c~e from {orne other haud, 
and that III con!ideration of her Mar
riage, her FJ.the.r, ()r rome other P~r
{ons, had glvtn It her; aU the G.lms 
and Ad":IIotages WhlCh may accrue to 
the Husband out of thcfe forts of 
Goods, are confidet"d as tome from the 
Goods of the Wife, and are fubje(.l; to 
the' Rules whic:.h have been jufi now ex
plained. Aud likewlfe the G,aills and 
Adll.allta~~s wbitb the )\life may have 
Ollt' of the Goods of the Hu!)bat1<i, 
whatever way he, came by them, otre 
conftdercd aSJGoods ('oroe, from, the 
HU!ib~nd,~~d ate fubjelt to the rame. 
Rules·,~. . 

Ii Non difcet(1imut de dote, & able nllpUl\S do
Mtiollc utrum 11,ft h;'tnc dt.:krmr per fc c;ol'ltrahenres, 
~n. :diqui alII PI'O ei~ hoc egt'dn~: five ~ genere. fi· 

'to their Father 01'- their Mother. And, 
the Children who are their' Hclt'~1 
will not exclude thore who 1halt 'b;nfc' 
renounced the Inherita.nce. flirt if any 
one of the [aid Children, whether ~e 
L>e Heir ot· not, either to the Father or 
to the Mother, having once acquired 'his 
Right, happens to die, leaving Chil
dr~n belllod him; he may,difpofe of 
thefe Gains, among them u~qually~ in 
the fame manner as he mav of his ot(ler 
Goodse. . 

e' £t Cuper hl~ quoque lucri., qua:cunqu~ ad Ceo. 
cUSHlol venrt!ntibus vOla parc:ntibus, perclp.unt, nOll 
perfcrutamur, utrutn ha:I'edes adlant aut pr~moo 
nenll6 palentir, aut (ecund. morientis, nee fialir qui
deo1 h.rredes eXIII:ant, a'1l1 vera non. Sed Beut (uperius 
dlxllnu~, pr:rmium ei$ camus hoc, five h:rredesfiant, 
five ettam non: & hoc ex zquo perclpiolnt fpC. qui~ 
dem (uperlhtes: ,urn el." autem IX dcfunltr fiJii, 
genltorls acclpjen~s pattem. Nov. 2:2. e. 26. So I~ 
1.7· G. de fee. ",,,,,. Ehgendi quos voluermc elC 

JrbcII5 iuper{l,ublU. non adesppta Jict:lltia. d. I. 7. 
mf· 

VI. 

If one of the Children whofe Mo- 6. Whm 
thcr had married a fccond time, lliould thr Chll. 
happen to die, IcavlDP behind hIm his drt~:'t 

~ Id 'nttJ.4t~ l.ud Mother and Brothers; he WOll tbt F4- • 
have the liberty to difpo[e 10 f.:lVour ofhi~ tim .,r 
Mother of all his feveral forts of Goods, Mother 

and even of thofe Goods of hi~ Father's who mllr~ 
h' h h ' h d.J:'l. f' rlur a {e-

W IC ad come to 111m by t e cncu 0 cmd tIme 

the Rules which have been jufl: now'cx- has tJ" J 

plained; and his Brothers would have /htlrc in 
110 right to claim either the Ufufr~ or the GlJodJ 

Properry of the tlungs Jeft to theIr Mo- j,'h~c~t~e 
ther by ruch Difpofitlon r But if the ;:en ;n~;" 
Son had died WIthout dJCpofing of IllS ntalfTMP 
Part of the Goods which he had from thm de
his Father, the Mother would have no UJ.tl/edF40 

R f . h r t ~tr or , 19ht 0 Property 111 thtlll'l, t C lame Molh,r 
remaining to the other Children, whe- • 
ther it be that f"he marrIed again the 
fecond time b~fore the Dea,th of het' 
Son, 01" only after g. For feelOg the 
Goods which are appropriated to thf,:
Chddrtn by the feeon'a M:ar~age '0(, 
their Mother, do' i>elo,Og; to ~bern all 
equaUy by the Title which:is 'common 

f Matri relinqllC~ns itv ... 'Inllitatlone. five lega. 
tum relte 4ctelinquat at ~rjiuUl Bt u1iun, five ex: 

, rr.hus q.' "~~tfjnfeqll ,_eae'ium. f'uerlt faadtas, 
, " " .. ,five ex pa_nls : ~'.'~ frat~bl"'S~ODtradiceIe, 

ve lIli. e"utn(ecus. ND'I!. 22. e. 23' '''' I· , 

~,~, ;.,", . V. , ." v~lent,iblll. N't! .. "'i~~6."~ s.,,.r. Hlb~t~; 

~' ',. ··':O:h R '!lht of the Children to dlludIUnl eft aut d~.,1c lecundum ~~ , 
~. Th,fo ,4 'r e l..p .' , & flltl.lndum ur~, ... s. .._ ,~: 
[i"i/l$ .!C- the e, (l' Goods whtch., have beel\ 't' SI autem it1t~~~1 moriaM'ja'm tIIAcw.- . 
m~fto ,h, ;lIfrt1o:W'~'tioncd'il1 the pr,ecedl~ ArM. ,du ~ veni~~ aut~ft.,yeNo'/"fvo/: 
CbJldrdlJ. tidesi'~~ts 'w, them by the bare t',(-,',,:'c:etur ~em&~ .. ~,~ii~il'~,~~.: 
alth,thl'J feet ef>'\li.t..~'i«~1ta'Marriage~'>f theF.a.:.,',;'d~ tiOari1tn "~~~_ 'lib llltelt~aa eju.,z 
6ult l1tlO , P " " '. ;.. ~ , ' '" , flltaffiQt1M1'1.! $eil' qllaltta CJUidern ~ ~ •.• j 
,llbdf'tll tQer'or 'M~"~f4$",hlls been lOud UlJ~pe 'it.uu:.b lad filiwn,perVenerulttt emuip (G1"~:~ 
,h, F/" f~,bud, Artkt.,:; "h~e woods do ~g ,* 'Qtim:l ael': Teruncla. ' ()rnnIQa~ 'ti,e PtiIiII('~ \ 
rhtr Dr to them, althti'l t~,b:I .. ~ J{~rs ~,~ " po(lel'VQI_ ttu~ l. t. 46. It: fa. ''',~t1li ' , ' 
Allfl/mr. ,', '".,,' I :',f,I' ' '. , ',," ~ , " to t 

, , 'i 



,./;/ tot b~pofitiOJ1S, &c. 
.,~ I' ,,' " , 

Tit.,4- gecl:. 3 . 

s E 'c T. III. 

'" ,t'.-~m, they h.ave ,a.rnollg 'them' r-he 
I, 1~~of AccretIOn therein. But as for 
t~e U(utruCl; of that filaro of the Fa
th~rts-Goods'which bela~~ to, the de
ceifetl;Son, and for aU' ,the other Goods Of the Dijpofttiol1s ~hi,:h Perfans w/J() 
'~taic1t he mayhavc' 'h~~ any othcr'wa" 1}4-~e married tWIce may make ot 
t~n by his ,Father, or that he might th G J 
hp,ve acq~,ife4 py'his o'w.o Irtduftry, or '1 ,elr own proper OOfA,$~ 
~:y lSutcdl4Jn:' or othe'rwife, the Mother 
wOtild fucceed to them, either as to the 
Property,or UfllfnlCl thereof, according 
to the Rules which have, been el\Plaincd 
in their Place IJ.) , 

It s" thl R.m.r. 1m .the S~mf!ion of MDth'rI ::." 
u,uod ~f th. PN,U"bie (~ the l~d., In 'What man. 
.,. '1«II",s fuc",d, "lIdth, fl"rlh Arti,le oflh, 
firft Sttl'D~ of the JAm, Tltll) " l'~: 

" 

The CON TEN 'f S 

1. 'The Perforz who marrl/!I tWJ~'(!, "".ttl-lOt 
gi'lJe mor!! to rhl.' fecund HrlJba;u/ or 
Wtfe, thltri they I"(lve to {iILh ~f tbelr 
Child~'elz lir IJtlJ the leaft Sburt! (1' tbw' 
Eftate'. • 

2. Mabe.- d;reGly tIm" mdireflly /Jy 'tbc In
'ierpoJit,on oj otber Perjol'll. 

). Tht' CmnputllttvJl of tlJ/! GuodJ lJ made 
accordmg (lJ they {loll! jO/llld tit 'the tJll1e 
(If the Death. 

4' 'U/hm ;j wt off fiWll the Gift, btlung, at 
common to the Chtldle1l of tbe jItj! Alm
riage. 

5'. The ClJzlJ, en of diver! MarrJ(~~rr ttlke 
each oj them the Goods 'Whicb their Pd
)'ent had by tilt M(wriflge of which they' 
are de/i ended. '" 

6. l'he f.[fuftufllejt to the Survivor, if no, 
/fljl by the flcond Mt1.'I"'lage~ t~nlRft tt 'Waf 
left on that Conditt on. 

", We have ~Ilrailled,the Rule ex
p1ained in this Article to \ the Mother 
only, without extending it to the 
Father, b~caure the Nm'el of 'JLlflt
nian) from whence the Rule has been ta
ken, is limited to the Mother; but It 
would feem that their Conditi9n ought 
to be 'equal. And feeing the Rules ~x
plained In the preceding Articles) which 
by the former Laws related only to 
Mothers, have been extended to Fathers' 
by fubfcquent Laws, as appears by the 
Jail: Text cited on the fecond Article, 
and that JufltlUan has in other Places 
made this general Remark, that all the l,,~, 
Puni~ents of fccond Marriages are AL THO the ~~~her or, Mother 1. The 
(;00'1. to the Husband and the Wife; Who has marrMd a (econd time Perfon 

it [eerns that we may jufily conclude retalD the Property oVV'lill their Goods, ::,,:"/;::; 
from this Principle, that this Rule, as e"cepting'what is appropriated to thoit' C4"~t~, 
well as the others, ought to regard the Children of the firIl: Marriage, pur-"f1/orHo;h, 
Men as much as the Women. C(mtra In- fuant to the Rilles explained in the pte'. fl,o~d 
nt,/,os pa!lZ~ CommUJU'f & 'VM fum & mu- ceding S'eCtion; and that nothing ,~~, :-:v;rJ 
/tms. Nov. 2. cap. 2. in firJ. OJmmlmis ders them from alienating the' (aid Ih.» rhl'j 
mulieris (:; 'Vir; 1f1ulEta. Nov. 22. cap. :2.3. Goods, and even giving them to 'rJ,. 114"'. 
To which we lWly add the Example of cher ~er[ons) provided they do' llot taflich 
another La",+, of the fame Emperor, who thereby enctoach on the Legitime~ or ~ft~tlr 
havingenadedmuchfe,'ererPunilhments, Portion referved by Law to thei'r CbiJ· 4tbll;m. 
ag!infi the W01t1en when they ferarated dren; yet this Liberty is bounded by Ih,I,IIft 
from their Hus-binds without jut ,Caufe, one of the Puni1bmenrs of r~nd"l.far- fhm ~( 
than againLt thc.Men for the"Came cate. riages. For it is not allowed to t:I~'Wife jt·" f· 
did~,a.ft:e.-war:dt1'Alke thofe,PuniChm.ents . who>' ,lo\a.vmg Children by a lormcr 4ft. 

cqu4l, al)d t4it'fo~ ~bis re~f()lt .. , that in Marria.ge, has married a fecol1a 'time~ 
aJike(J.ce:*eir,,~unmuner,lt ' ought'". to difpofe .of any. fort of her Goods in 
;tq,~~*~,fa~,,~rl~ deli£!o tilt~m~f!ltdi, p'" 'f~vot1t', of the (ec?nd ~usband; nefto 
'~f#'#v~t,"'i.,enaJ .jufl~i:iJfl jJ1l1~ the ausb~nd to d,fpQfe .. n favour of tlte 

.",>J<~1/W~ ~,7 T~,~, 1;he Spt~ '~ond Wzfe, whether Jt'be by thetr fe-
r, ,. .' ~s'Je~s"I"tiO requitf' tlltttd' Contra'a ,of 'Martia:ge 'under the 
t~~' " d be~~litflletVleen, Title"f' Nut'~al,(#&ins,,:llowet, or~; 
the ~'d.dte:,M'.;t0r',alt'. Con.. ~het' DifPolirihn ,.,hatfoevet, 'wh~~~r 
foqdo~t1~!\'~~f,r~"i~r:f' 'the Came be to take:' e~ in the L~fe~e I , . . ",' ,)f.frt,', I" ,,',,1";' '.' ''''>,', ' of,thc.,GiV~1 or afterfheir Deadt';:1t&o 

lets\ltiht'f""p~e to evcty·,,_~:of:'.,.the 
,,~mJ~.~.'>., '~~'~$ ~s~~v~i~-Y; ~d 
. ~~1<r~ft:, . "~' ltJSU~ ,trtl'the PomOD 
.~Wi o-~. ~tfn wlwha$:,,:blarrkd the 

fecond 



r ~() The CIVIL LIW" PSt. ~Bo:~lCII~~ .. 
feeond time ihall have left of theit,£
flate to the Cbtld to whom they 'have 

Ilta:1 have the lea~ ~I:td be ma~ ,:~~ 
to It c. ' ,~ / 

\ I , ,<\" 

left the lea.n: Shar, a· e 0ptimuM'nobis \lifum ell' eG'e, _ti..~bl 
II Non Iite3t pIlls no'Ve;~ veJ vluico t~IUI14nto p31elllis obferVlId reJllp"s, Np1J. ~2. c'!J.{Jifo" E· 

relmqucrl'vel don:m', fell doti,net ,an~,n~ptias do. verneRtes ('frw~ ,c~a[ios 7yentu~ r~prl$,,~pe· 
llationts titulo c:onferret qWlll\ ".litH ·teI61i. habet, " Fa,mul. J~ c. Autferre qlWd trallr~n{Jk, ~T"~ & 
CUI mlnOI portio u\timll VQIIUl# 4etelitb vel da~ 61u8 applical'e. ~,e. ' , 
fuew. J. 6. C. ii, foe. ",.pt. . 

it IJ (mTltbu LII-ow ,biJ~, 'thl Pr'jl' HI4a {}f tIJ, 
EdiCl of July, r60 is I.~~t ,w/lieh prohibits We. 
men who ha1J, mArrmJ. f'W~"*"I(i.lvlng lin,! }HIrt of 
,Imr Goods or M6't1t.bllJ {}f ,hv, " whu;h the., 
th~mfil'tlll have purch4fod"".,him <~J "I""" to 
them It"} d'fiml/rom ,ht,r AnctjloYl, til their new 
Rustlmds, to the 'Father, ."vlothlY~ Dr Ch,ldll",. of 
,Imr jald Husb.md" Dr lither Perron, 'Who If/_, be 
1"'eJIf'Mtd to b~ In t, ufl for them, more sh4n what 
they J,;ue gl'tleIJ tv fueh oj' their chlldrm to whom 
thry I/(Iti~ gIVI1l she lenfi j/J4Ic of ,h~1f EftAttll; '. 

II. ' 
2. Nelth" If to elude the Rule explained in the 
:~ec;:,l. foreg?1ng Article, .the Perfon who has 
rem" by mamed a fecond time, ,had made fome 
the inter- Difp6fition In favour of PerrODS inter
pufitul7J of pored, in order to tran[mir by them to 
j,~hrt Pr,· the fecond Husband) or to the fecond 

IJns. Wife, marc than what had been left to 
any Child ot the firll 1v1.<lrrjdge who had 
the lcafl iliare; the (.lid Dlfpolition 
would be reduced iu tbe f.lIne manner 
as If it had been maae, in exprcrs Terms 
to the fec:ortd Husband, or to the [e
~ond Wifeb. 

b Dmm clccttmrcrlptione, fi qU3 per inltrpofi
ram perfonam, vel 11110 quoculU/uc lUQdo filer it ex
cogrr:Jt3, (eiThllle. 1.6. C. de fic. mlpt. ){fJlI. 7.2. 
{;,21· 

'lhis tS {o rtgllUzt~tl b-j fh, EJrt1 ~f July IS60 
tlmtfTnmg J"oud ,M4rri4gls. iu hilS bw/.,.'ftJllrlced 
on 1114 fmgo,ng :4rlid,. 

This Diminution of the Gift made to 4- Whiff is 
the fecond Husb:tnd orWife, doe~ #OtjtlltDffh 

h
. ,rllm I , 

accrl,Jc to t at Chdd who has the, ieaft,:tlfr he-
Share In the Parent's Efiste; but it longs in 
goes to a.U the Children together by ,omman 

equal Portioos. For it is in f.lvour ~:1; 
of _ t?em,lll , that the Diminution IS 01'- of :h;ft,fl 
dam d d.", ' M4mRZ', 

d Q!tod plllS'cft in eo quod teliCium aut datum 
en omnmo aut 110v~cu: aut yitrlco etc {i,neque 
{cripIUtJ,l, nequc reltftum aut datum ~el OQl1dtttBl, 
compellt fillls ; & U\ll!t eos rolo$ ex a.'qIlO dwidltur , 
lit oportet. No'll. 22. cap. 27. 

v. 



Of the Difpoiitions, &c. ~il! 4. Sed. 3· 
VI. 

" The u- Jf . tbe (urviving Father or Mother 
~;frutl had an U [ufrutt which the deccJfcd 
IrJt tv trJ8 Bu!>band 01' W ift had left them by any 
;-, ,nH!Wr Difp~fitioll wh.J.tfocv·cr, they would 
~ '~'L't J(cep It althotllOY mamed a [ccolld tIme, 
'~71J Mar- lI11lc[~ it had becnlcfr them on coudition 
• lag!, un' that their Right to it {hould ccafe up
Ic!' It was on their marrying again~~. And the Fa
left 0; that ther who marries again retains with 
con ItJ07l. much more Reafon the UfLlfruCl: which 

he had of the GOOd5 of his Children, 

Vo i. II. 

and even of thofe Goods which the [.Lid 
Children had of their Mother h. 

g Volumm vel fi ulufrufrm detur per largitatem. 
aut InolttS caur~ donatlonem f.1lhm Inter VIVOS III 
qUlbus heet etiam donal I, fi retlllquatur, & aCCt~en~ 
ad fecundas v~ni3t nupll3s, maucu! fie quoque ufum 
donee [upelfit qUlimnc habet ufumlil1ltllm : nlii cx= 
plcfiim tile qUI don~lIonem (ficu! did-urn ell) fecit 
aut hune rehqull, five mafculu~, fivt fccmind, dlll:e~ 
!'It velIe, ad lecund~s venteme nupuas eo qUI ulilm
hufrum acceplt, lolvt cum, & ad fuam leVCrtl PIO-
1'lIet:llem. No'v. 22. c. 32. 

h Patres ufumfructum matclnarUnl rerum, edam 
fi ad fecundas mtgraverint nuptla., line dubio habe
re dl!bebu11t. I. ult. C. de bon. ma(. 

~ H E 
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NATURAL ORDER. 

BOO K IV. 
Of Legacies, and other Dijprfi,ti011S made in, 

Vie~ lof Death. 

-.-...".----., E C~ A C I [ S and the otb<.r 
Di{i1o/1tions made In \ ic,~ 
of Death, \~ i11ch afl~ to be 
tlca.tcd (l ltl thi" 13001<, 
.1\ I. dtltinl.4ui1hed fron Td

tarncllts. "hi, 11 have been difCourkd I)f 

one mJY give LcgaC1(,';, and m:ll<c orfwr 
1JJi[,l)fIUOl]<; III \ Ie" or IJt,:nb hy mho' 
Ad'> tkll1 a 'J'e/bment, 1 t iJ.\ ~ been 11(.'

( l ll.\! Y to dtI!.inpnll1 thdc 't\\ 0 Maner'>, 
wd to gi \ c to every OIlC- ItS [epatatc 
Rank ' 

~~~~w~~~~:.q:~~ 

TIT LEI. , 

Of CodIcils, and of 'Donations it! 
profpeR oj 'Dfltth. 

ill the prclcdlllg Bool\, in tim, tbat It 
j<; c1lCntial to J. Tdhmcnt that It 
C(lllt<lJn .. n InHitutJon of an Heir (ll' 

1 ',('Utt()r} \\ Im'll i .. a Fenctal Dlfpo{l
tillll ot all tll\ Tdl.l.tOl .. Goods, altJlI' 
t,hp'l: "Cll uotlJing eire in the Td1.J.
ll.4'!tJt l)( helc .. thl:5 bare lui1itllrion, fcc.-
4Jig the Hell" or E>.cct!tor is univcrfal 
Su("<;eHor; ,~hcreas tilde other Difro
!iti6ns a.1'C ouly p:lrtlcular DifpoutS(Jns mOdieHs are Dl{poGtian~ U?'iQ9 In 
of ("crntin things. Ami it is for this' C viewofJ)c.ltb,whic1d:~diftiJ]-
1 c: fotl, th;tt altho one may ma~c there guifuecl. from Telhunimts by, 
ftll ts of Di(l'Qhtiom in a 1'efl.'ll.bll£ttt, as J:WQ CharaCters, One i-s- ~hat 
"00(, may lU,lIkc a"f'dlament wit1t6Qt af'Y of their It'ormalitics; whkh (l..re fewe"r 
other DifpofitIotrtjtlld.c;i the bare 1ofH.. thaa thofc of Teft:unents; ~n4 the Q. 

tudon of <L11 Heir or tixecut'(>r, and that thOP if:, that of their U ft·~ w~j~h is hrni-
ted 



OJ Codicils, esc. Tit. I. Sed:. I. 

Diffln'mce vet7.l.t'1'rt t/JfJ t7LO fin ts (lj Co
dlC/!j. 

8. Tbe Codnil bath Itl ejfofl, a/tho It b,· 
not exp~ f'Jlr (ollfo;ned by the 7ljlament 

ted to Legacies and fiduciary Be- 7 
quefts, whereas a Tcll:amcm ought ne
ceffarilY to contain an Infiltution of an 
Heir or Executor. Thus all DJfpofi
tions made in view of Dea.th, in which 
ther.c is no Heir or Executor named, 
win only have the Nature of CodicIls, 
of' Donations in profpeCl: of Death, and 
nJ.: of a. Tefbment, even altho they 
ni!nld have all the Formahties H.gusred 

9. One wnnot tmpoJe 1'1 "Codwl a Condi
tIon on wlJl£h the lrzjltttttlfJ/Z of the H~jl 
0) Executor flail depmd. 

to a Tcfi.ament ; which mufi: not be un
derilood in the fcnfe of the Roman Law) 
and of the Provinces where the fame )s 
obferved. For In the Cufioms, as they 
admit of no teilamentary Heir, the 
Dlfiinchon oct" een Teflaments and 
Codiclls IS then' altogether ufelef~; and 
they give there the Name of Tefl:a~ 
ments to all Difpo{ItiollS made in prof
pea: of Death. 

10 Five l~tl1eJfes me 1 I'tpW ed tCi a Co
dl£1l. 

J I. Ruin oj Tejfmnems .... ul!ld) a~),JI' to Co
dICIl •. 

I 

A CodicIl J~ an AD v, luch ContllO~ l. Dtfim
Ddi10fitJOl1s In prolpert Death, 1111/07) of II 

n f ' H CodlCll. wIthout the In ltlltwn 0 n ell or 
EJl.ecntor' tl 

a C Od'Cllh~ llal ednas neqlle J3T1 neque 3(liml po 
left, ne conhlllJatlll fIlS leftamcnturUlll &. codlelllo. 
rUIl!. §. 2. mjl. de codlc.l. 1. G. el d. 

II. 
Altho tht. eodlcJi do not LuntalO the 2 To make 

Infiltutlon of an E:%.ecutor a!> a Tcfla- a rodlClt, 
ont mu}l 

mLnt, ) ct no body can make a C~dIClI have pOllrr 
If he has uot J Right to m.tke a 1 eHa- to make a 
ment. F or the hbert~' of dIfpofing of 1.ejlanml1. 

a part of onc's Good~, fuppofcs the 
(dme ~lalltJe.s as thofe that are nccdla-
I-Y for difpo'fing of the ~ hole v. Thus 
they who are incapable of makmg a 
Teitament, cJ.nnot mal!t~ .l eodied ,_ 

We {hall not repeat here touching 
the DIfference bctwecn the ure of Tef. 
tamcntc; and that of CodIcIls, what hd.<; 
been (aId thereof In the fourth SeCtl(Jn 
of !J'eftd.ments, whcl'e the matter of 
the COdIclllary Claufe, which is often 
infel'ted in Tefiamcnts, hath been hand
led The Reader WIll be pleafed 1 It 

rC.ldtng thIS Tale to confult rhar Sec
tion of the Codicillary Claufe, whel e 
,ve have been oblIged, In order to e}"
pl.un the Etlf'tt of the {:tId CI.111fc 111 

'Tefblments, to cxplalll ~ome Rule~ 

'
\Inch relate to tht.. qfe of COdICtl~; b COdlCillo£ I~ dernurn heer ... potdi qUi & rena-

mentum (acel e poteft. I. 6. § 3. fl. de; ure cod. 
4nd bt- "'111 find there at the fame time c ~ft, 19uchmg the CaujlJ Uhldi mal:e tillS In-
the Rule') of the Ramal. Law (onccrn- • capaflly, rbe fwnd !>tt[mJ oj Ttflaments. 
ll1g this Matter, whIch he might eJl.pett 
to meet with here. 

We fJY nothing here of DonatIons 
made 111 profpet( of Death, \\ hICh LhaH 
be the filbjetl: Matter of thr till! d 
SeCtion. 

b& 

SEC T. I. 

Of the Nature. And Vfo of CodIcils, 
ana of thetr Form. 

The CON l' E N T S. 

1. Definitton of a Codir.rl. 
2. '10 'llta1..f a Coaleti, one muft have power 

to make Ii Tl'jiament. 
~. On, may mnke a Codml, either ~l)lth (l 

- 1'eftdlllnZt (fy wtthom a T'etlam811t. 
4- ,0"" iliA] make ff!'1Jer'al CodicIls, 'Wh,ch 
~ fo/,fift aU together. 

5. TI,t-CoJicil makes {l ptlYt of tlJlJ Tefla-
. 7I1ent7 when the,re;s ({nt, 

($. The next qf 'Kin is 'charged 'With the 
Extcmi(Jn if the'Codicil) j 'Uihen there IS 

• no 7'eftamem. ' 
Vo 1-. II-

III. 
A~ it 1<, free for everyone who has 3. One 

pm' cr to mJkc a Tefl:am<..n t , etther to may fflak. 

l ' fl ( , I 1 " Lodwl mattc a C raml'nt 01 a ... 0' ICI ,one may 11th" .p/ih 
equally make eIther the one \\ lthout the" Tlfia. 
other, or both together d, \\ hether in dl1~ ment or 
laft Cafe the Tc1l:amCl1t precede or fol- Wtthollt" 
low the COdICd, or that both the one J.,jl.m,nt. 

and the other be made at the f.!me time, 
and whether alfo thc Tefiamellt confirm 
the CodiCIl that is alreJdy made or to 
bemadce, or that it mahe no mention 
of it at all, provided only that the Tef-
tament which is made .after the Codl-
("il do not annul It f And the Liberty 
of all thefe different Manners of dHj}o-
fing L the cA-ca of that which every 
one has, who has a Right to make a 
Will, to difpo[e either of all 111'> EffeCts 

d Non t.antum aut(llJ teftamllnlo {llao poteft 
quis (O(hcillos £acere, fed & intelbtus quia de<:e. 
dens fideicommhtera codlClllis poteft. S. , • • nft. 
de Cld. 

I Codicilli aLit in futurum confirmantUf. aut 10 

prllterrtum. I. 8. if. tU }~r' Cu. Aut u:fiamenro 
faao t au.: fine tedamentO. d. I. 

f s" ,h. _,h ,ArtICle. 
T ~ by 
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4. one 
m4'J m.v.e 
/tvtral 
Co.t! ,11 
u Iml. 
m1'V /"h· 
fift allto· 
gether. 

by a Tdbmlllt, flJlning an HeIr or 
E·>.l'Cll! 01 (r ollly ot .1 p.lrt ot them by 
Leg.lcll''''' .1Ilt! orhcr p.H ticlliar Di[po
ficw{l'. III <1 CodIcIl. If lit' 1I1tcnds to have 
no OC/1C..r HCll'~ bcfiJc<; thofe of his 
Blood And one m.ty mewifc make fe
l 6r41 COdICIl", either at the f.J.mc Time, 
or at dlHtrent TJmesg. 

f. C()dlCllIo~ autem ellam plures qUls facere potefi. 
f). tllr. m/I. de codIC. 

IV. 

Belid(!s the DIfference between a Tcf
tamcnr ~ CodICIl, whIch reiult') from 
the Rult~~hp llned 111 the tId1: Article, 
lt IS Ill'l eil.u) to rem.lI If J. fecoud ])If
It:1CIl(C \\1)1(h1<;., Cunflquenrc of the 
f( ,mel, lhJt (et:ll1~ the TefLurent con
tams an lIIJ1VClf.l1 Dlfp0lition of the 
Totalit) of the 'r dtarOl '., Good", there 
cannot be {eH·r.t1 l'efl: ... menrf> of whIch 
all the Dlfpt hrwns {ubfifl: together, and 
tlte laft rJ dtJmC:l1t .1llDUls tht Dlfpoli
none; of the formu, If It Joe'S not cx
pre(1y C0uhlm them h BUr L(JJlrlh (On
t.umng llul y p:ltticuJ.lr D\fpo(Jt 1011S of 
.a p.al t ot tIle GUlJd." .,1" T1l \~ l'I1 J..~ f.~ 
,'elal (\)ilh II'" a~ ha<; be-en LUi In the 
rrecedlng '11 tIde, Jnd the) full/lil all 
of them 1, (\ (~Pt the Cha.nges vdllrh a 
Tcftamenr or the l.dl: Co<h61s may have 
made I. 

I> Tef:\:4mentum rumpitur aho tefia-menlO. t. 1. 

pc mJufl. rupt. Pofiellore IcitamCl1Io quod lure 
I'erlcll:um ti\: rupellu~ IUmplTlll. ,.2. 111/1. q,"b. 
mod. tf/I. mform. See rhe fidl: Altlde 01 tl.t filth 
Sechon of 1 efiJmellt§. 

, C.odlctllos & plures qulS f,,(cre potdi. I. 6. If. 
de JurI coalC. 

I See fb. ",hth ArtI'~' 

v. 
s. Thf Co· When th(.re IS together both a Tcf
tlltilm.~$ ul.nel1t and a CodICII~ whether they be 
4 p.sn ~f made at one J.od the fame TJmc, or at 
the Te(- dlfterent Times and whether the Tt'[-
t4l1UHt. ' f 
'Whl1Jthm utnent or Codini make mel:1tlOn 0 

U pn". one 3ftotner, or make 110 mentIOn, [he 
C.odidl I!. C( nfidcred as mtlking .1 part 
of the Tdlament m. For the Difpofi. 
dons both of the onc and the other arc 
equally the lall W 111 of the Teftator, 
lU1d the p.tTtlcu]ar Dlfpofitions of the 
~il oLlr'ht to be confidcred as 
COllt~ed I~ the general D,fpofil!ioQ 
'Wlftcb i$ efientlal to the Tefi:ament. 
Thfts the, Difpofitions of the Tefi:a
",ent, and wofe of the Codicil, are 
interpreted ~be one by the other, and 
arc recotltifed with oile another in 
fw::h l'hH1g~ a.s may lublin both of tllo 
one and the other- '! Bu.t if one of tit. 
makes any Alteration in the other, the 

t 

lal1: DI4'olition, even in the Co. 
v. ill have 1 ts eJreCt in that Vi hidl 
be regulated by a Codicli n 

m c,odlCtlli patl imelliguntlU tcllamenti. 
nult. if. "flam. qu.zmlld. aptt. 

Ad tellamentum quod quoqllO tempore fClCilfet 
pemneflt (odl(llIl. l. 16. If. de Jure coJ". 

n W, I"''VII added tl'JIfi laJI Wordl, bICall/i, ~ 
flJlI" b, follt m the mnth .ArtIe/I, on, Ull'II#f1t 'J;j. 
role of the lnhsrU4nc, In 4 CD.ml. ~ 

VI 
As when there is a Telhmcnt, he 6. Tn, 

who IS int'htuted Heir or Executor is ~'%h' ~f It~ 
b d .. IS' "g'" oun to execute the DlfpofJtlons of With the 
the COdlClis, fo w hen there IS no Tell:a- E;ucllt'01J 

ment, It IS the HeIr at Law, or next of of the c~· 
Kin, who IS charged "ith the Execu- dl

h
Clls,whC1# 

fh h( .'"eunlJ tlOn 0 t em 0, 10 t e .lnlC manner as If T,jlarn,nI 
he were inlhtuted Heir or Executor by . 
a Tdl:.lment. For he mlght' ha.ve been 
depnvcd of the InilerJtance ;. and it was 
out of free Good wlll that the Decca.fed 
ha<; left 1t to him p. TIme; the Difpou-
tlOlI'i of a COdlCd have, ,I lch regard to 
hun, the Lme eHca a<; If they weJc Or-
d,Ull('d by a Tdbmem, 111 wluch he 
"" I.It: lll. de He1r or .t>.ecutor 'i-

o QUicumqur ab Inrcftato (uccelferir, IO('UOl ha. 
bent wd.c.llI. I. 16. if de Jur~ <odJ(. 

l' Ideo fidelwlllllll{fJ dlfl POffiWl ab Inte£bto fuc~ 
cedenllbus, qlhlOl.lIlJ crrdICUI p1rerf.l11ll113! fpontc 
fua hiS re!tQquerc legl.llTl31.ll h;l:' eJItJLLllI. I. a. §. 1. 

ff. de JUrf tor)", 
'1 ('odlllllorum UlS fingulare ! n, Ut qUXClImqlJe 

in 1m fer bUl1tUl, permde habeanlur ae h In ud\a
mento fcrtpta dlent. I. 2. §. 2. tod. 

VII. 
It follows from the two foregoll1g Ar- 7. Ilz{{e

udes, that there 15 a D:t fference bet" cen rtnre b,· 
the two rort~ ofCod2Clh, that 1'" thofe twte~ thlf 

",hich happen to be ac('onlpamed with nvo Jortt 

l ' 11 I h r L ofGodttlll. a el~arnent,,, let er the lame rollow 
or precede the COdlClh, and rhofc of 
PctlOllS "ho die without .I. Tcftament ; 
th .. t theJc IJ.il J.re 10 lJeu of a Tcflament~ 
comaming all the D~rjofitl()06 of the 
Dee-cafed, in the fame manner as if he 
had made a Tefl:amenti and named 
therein his Heir at Law for his Execu-
tor, charglOg him With what fbould be 
comatned 10 the Oxucil: Whereas the 
Codicil of him. 'Who has likewife made 
a Teframcnt, has relation to that l'efra.,. 
ment r, and makes a part of i~, as has 
been {aid in the fifth Article. , 

, lntdtalo pltrefinnilias mol'ruo, titbit ~ .. 
tam: C(JdlcIIU: fed vicern teftamenti elClJ.. 1'. 
t.mo autem faao~ jus fequwuur e,jus.t. r4 .. ;. f. 
f- til j"'" *r&, 
" W, .",4"/ ti'rl' to tMt X,¥' 1M MHni1Jt ~ 
Ut'this Jlrtul,J, 4ltho it h~ ./IIIrh" whUh jhAIJ H 
""ntil",d m tb, ftImlrt. In'" filWth ~ #f 
thl /ol/vtlml StH,on. • 

VIIL 



VIII. 
1he who had made a Coclidl, makes 

: ~rward~ a Tell:ament, iJt which he 
.Jfori, lu~es no mention of the Codicil, the 

,dtho It l, Codicil will neverthelefs. have its etleCl:. 
"1 01 rXfipr~r- For altho It be not exprelly confirmed 
'I (all rm., • fi d 

Itl by tire bYlfhe refiament, yet It IS con rme ) 
TfJiament. 11l fo far that it h""s not been revoJH:d. 

And it is pre fumed tbat the 'fellator 
h:'s perfcvercd in the fame Mmd, {inee 
he has ordered nothing to the contrary f. 
But If the Tcllamcllt contaIned any 
Difpofitiolls contrary to thofc made 10 • 

the CodiClI, or if it made any Altera
tion jn them, the Ian Will would be the 
Rule t. 

I Dlv, Sevel'us & AnwnU1US refclipferunt, ex ils 
codIC:llhs qUI tcO:amemum pr.cccdullr, poffc fub. 
coron:llifultl peci, fl .appal cat eum qUI te~;wlentUm 
tcClt, a volumate quam mcodldlhs exprcllelar, nOll 
rec:eI!IUc. ~. I. m f. 'njt. de ,oJ". TeO:amemo 
'Jltll, cUoimft Cod!cllh m co (Qnhrmau 11011 cifcnr, 
VII C~ '<lmen ex. co taplitll!. I. 3· §. :J. ff. rill Ju,re 
LOdIC. 

, ~cd IIOIl fel vabunrur fa de qUlbus ahter defunc· 
tus nOVlfilmc /UdICJVlt. l.~. IQ f. if· d~ Jur, 
'Q,t,c. 

IX. 

9. 07U As one caunot b~ a Codicil make an 
clln,m ,m· Heir or Executor, 10 hl,ew Ire one can
'ole by a nol l,lkc a"',lY the InhcntanLe by a Co
L.rim/ II dlnl, nor confeqllently ImrO[C on rhe 
Londllwn h 
tm wlmh Bur or EXCClIlor a CondltJon on W leh 
Jht iT/fil' h 1hDUId dLpLtlli ,\ hLthcr he ihould be 
I.mon of Hc.:lr or nOl, .nor CJ.ll he taJH: J.W.1y J. 

the Herr (".,nJlCIOl1 ot tim Nature impo(ed by 
;:, flJ:~7 tile fdt.uncut ror thefe fort~ ot Dl1-
tlrptnd. p(ditiom ,~ould h.lvC the Eftect to tallll 

Otway and gi\ e the Inheritance; whIch 
cannot be done but by a Tcframent, to 
which more Formalities are required 
than to a Codiul It. 

10. »V, 
W"'nt/fol 

"" "quI
nd tD 4 

C~dlCll. 

,. Dlvi 5eVl'rU5 &. AmonillU6 refcripferunt, nihil 
egifie Itlatlem ,\ua:. ... um pure: ~Iberos lues ha:rcdc:s m· 
inDent, condition em t:milnClpatioDlS cod,.clJhs adJ~' 
dr. Q9ia neque concllUonem h;m-edl lllfiuu(o cod.· 
C111is adjicere. neque £ilb{htuere ducae poteft. I. 6. 
if. 4, Jure eDdie. §. 2. '73ft. de codIC. Hzredl quem 
Mlame~to pure i~ItIII[, codu:tlhs fcripfit conditio· 
neIL Q!\!ero lin CI parcre necelfe habe .. ,;l Modefti
*-1S re(pondtt nmrMn3s codlCtlhs neque adlml poteft. 
P4tlo In defeau condidonis de ademplione hiEred.
laiii coJitalf'e inrclhsilut. 1. n. §. 1. jJ. Ik &b1zdu. 
~ .. , ' 

A. 
F.()~~t'be Validity of a Codicil, it is 

llOCdary that it lbould be atccll:ed by 
five ~$ Qf the fame Q..uality with 
thofd~~o are allowed to be Witaeifes 
to a Td.ent 'X. 

• in omne ul~' \'~, exceptQ ttftatMllW, 
quinque teftcs vel i''Jarl, 'fcl qui fortuilu vcnc:rint 
III uno eodomqqc uriDpOrc, debonl ~dhi'Hn. I. ,,11. 
t. 'fIr. C. I{' "di~. 

Tit. I. Sect 2~ 
The P,rma/tttts tlf CodICils, II! w. li 41 t»o[e If 

T~jlamenls. def'"'' 1)1) th, U/tl~e ol thr P/arL'l, olS 

"al "'co {aTd ctm.cermng '/vII FormlllJlm oj Tella 
melt/f. See the firft Artu:le of ,he ,hlrd SelhO;1 uf 
Tcftamcms. 

[In England we male no DI{blltllOn between 
the Numbcl of Wltnelle:s reqUll'ed to ;] Codlct!. and 
tbc.fe reqUIred to a Tefial'l'll!nt. TWlI.1I e {uJnclcllC 
III Written Tcftaments willch COntJIn Dlfpofillons 
of Per{onal [lhte, and rhe (arne Numbf'f is requi
red III Codicili. Bilt If the Codicils (onl31O any 
Devlfes of Lands and Tenements, till'!! three: Wit
ncffes 3re neceaJrv, as ha:, been .11ft Oldy obferved. 
Swmb. of Wltl,. 'part I. Iij. 9 • .)((</. 29. Car. 2. 
CII}_ :;. §. 22. Set the Ill'lll.ltk on Ih~ tuft hrude 
of the third Sdbon oj 1 cHalllcl1I., J 

XI. 

Wern:IY ,Hid, 2\:L 'aft Rll1cof rhcNa.- II. Rut" 
tllre and Uft, of CndH th, that we muLl oj TeJia-

I I I 'fc f 11 ments 3.,PP }.,t:ot llm, ~n(n()b crvc Inl ~ llcm;J. tll/;,.h a-
t Ie \'Lllc~ of J'c t,m!~nt., \\ He) may gm to CIl
hav(, relatIon to and. :.lgrt'c \\ Ith COdl- ilml!. 
cil.. Thll~ \' t may ar~pl\' to Codll'tls 
the Rult:~ \\ hlCh relate to till Cap.lllty 
or Incapacity of Perron'>, w hetl.t r to 
make DI{ro{itlOn~ m pro4l(:tt of Dc:J.th, 
or to receive any Llbcr.tlny by filCh 
Ddpoii tlOllS, the Rules t011c"/llng the 
InterpretatIOn of the [.lid IJd'\I(,)utlons, 
thoft! or Conditiom, and ll1 glUelal.tf( 
the other Rules of Teftamcllt':i ·whtc.h 
may be applIed to Codicil., y 

y Onr mll'J be able to Judge of the 1 rush 41)d Ufo 
of tim Rul" by the relatIon winch the l~ulO! '0'1-
cfrnmg 1~j/"/lJemf, u filCh h,we ~tCII ~ll cady t:r.. 
flamed, have tD Cod'Clls. 

-
SEC T. II. 

Of the CaaJes winch anntil CodiCIls. 

The CON TEN T S. 

J, The Cl)dlCf/1f null for wllnt of the 1tecc{-
far) Formalltlej, 

2, Ot d tt if revoked hy a ficond, 
~, Or b)' a Tf!Jr{~ment. 
4, the Em" oj a Chdd Il}mulI the 1f:fla

ment, and Codicil. 
5 Othey Calt}r whah mlnul C(}dmli-

1. 

T HE Codicil if) null, if it wanrs J. Th. c,
tile Number of five Witndle<;, who {h"t " Dull 

have the Qp.a.li·fications necc{u,ry fort.;. for wa,,~ 
. T Jl.' 'f . of then,. vmg eiHmony, cr l It wants .1Oy e ,ej(a'ryFor-

of the other Formalities explained In mlll,tm. 
the third Section of Tefiamcnu a. , 

'" 
" S" th, T ... , rited DB the tenth Artjd, (If /hll 

fofl SeBl/IJ', .,.a the a"n4'1c I!II th, (."" .Arllt/e, 
.rul ,h, ,_Ill SrSH8 of 'njiAflJIt,m. 

II;s #lItIIJf4t'ly I~ IIb[HCJt, 41 II) ,. i"",Al;';11 ,,, • 
. '"",Jl ;.' tklll tfmd Serf/en ~ r,jl4ll1l,nu, th4t 

Ihm: 
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thllr, Afll {ome Rules oj that Sttlum whlrh d(l not 
agree H COdICIls, It>, jllr example, thoJe of ,hI 
rumh an.d tmth Armies, whICh jay, that the HII, 
(1, E).tcuror, 1m Cin/dlm, hIS l.tther, "'tid IllS 

Broth,fJ, rannnt be WItT/rUo 10 Ih. Tef/Rtnmt ; for 
In R CodICIL tbere IS no liClr or f;).ecutor. 

II. 
2. 0, ,f't A firIt Codicil is annulled by a [t:
JJ revoked cond ,\ hirh revoke., It b. Bllt If the 
by '" ft· fecond makes only fome Chalwc<; in the 
condo /;" 

firfi, botb the one .md the litlle! WIll 

fubfifl 111 wh.lt the fccol1<l ilul1not have 
("hanged. And if the (eermd mal{cs nQ 
AI~er;ltlon at all In the hI fi, both of 
them "ill have theIr Efl~tt t. 

b Cum proponatls pnp.tlorum ll1J!lem \ elll mum 
drverfis tempollbus, :Ie dd1(lOl~ volnntaubus duo~ (0' 
d"Jllos oHllOal1e: In dubltlnJ non venn, Id quod pdorl 
coJICJllo m(cllp{erat, pt· I emn, In quem poA:ea fecreta 
voluntatlS fu;r contulel3t, fi a priom tenOH! dl{cre. 
pat, 8t contrariam vo\umarem contlnet, revocalum 
c{fe:. I. 3. C. de codlc. 

c Tim IS a CO'llfe'1uence 9( the Power whuj, ()ne 
bas to 'make [v'lJeral CodlClll. Set' the foUl th ALt!
de of the firt't Selhon. 

Ill. 

',. 0, b'Ya A 'l'efiamcnt fubfequem to a Codicil 
1cJlammt. may either nmfirm Ir) or rcvnh· It, Cr' 

make {orne AlteratIon In It, WIth muC"h 
more ReAlm than a fecond eodied 
may: WlllCh depend., OD the manner in 
which the l'eaator fuall have explained 
himfelf in the raid Tefiament d. 

4. The 
Birth Dj' a 
Ch,ld an· 
nuls th, 
Tefif4ment 
ami C:~dl' 
,It. 

J s,ob,fDurth. fifth, and tlghth ArtICles of the 
firft S,n/lin. 

.. IV 
,If he, 1\·ho having no Cluldren had 

made a Codicil and a Tcflament, bap
pens afterwards to have Children. the 
Tefiament and the Codicil" ill be vOId e. 

e Rupto tefl:amento pofihumi agnallone, codicil
los quoque ad tefiamentum pcrtmentes non valcre, 
ill dubi\lDl non venit. l ••• C. t4 rodl(. 

, This Text relates only to the Cafe 
wheie there IS both a Codicil a.nd a 
Tefiament: And it 1S faid in anothcr 
Te,.t, t11at when there is only aCodicil 
wIthout a 'I'efiamcnt, the Birth of a 
Child does not annul It. Agnatione jui 
ht£ycdrr uemo dtxel'lt CodicIl/Oj e'lJamtijfe. I. 
P'~IZ. Jf. de Jure Cod. I. 16, eod. TillS 
Difference, which the Roman Law makes 
bet'ween a Codicil wtthout .l Tefl:a
ment, and the Codicil of him who had 
al(o made a Tefiament, is founded up
on this, That he whD makes a Codicil, 
and dies withQut maldng any Tella
mcnt, dieS with an Intention to leave 
IllS SucceffiOn to his Heir at Law" 'and 
that therefore his Intention is that his 
Heir at Law Ihould., elfetute the Cod i-

cil; ",heteas, when there is both a' 
Tcfl:ament and a Codicil, it is a Rtdc . 
in llw Roman Law that the Codicil 
ilull fo110W; the ConditlOn of die Tefi,,
ment, and that It fuaU fubfiCi: if the 
1"efl:ament ou-ght to [ublill, or that it 
be vOid if the Teftament IS annulled. 
IllteJl.lto pat! efar11llw\ mortua nihil de/ifle-
1 allt Codntflt, Jt'd vmm teJ1ame'llt1 exh,bl'nt: 
LPjlam('1lto autem faElo, Jttf !equtmtur tJU!. 
I 16. tn ftnt If de Jute Cod. , 

Tim Law, WhICh makes all the Co
dlols of thofe who have made no Tef-
~tament to fub(j.fl: without difhnetion, 
migh t In certain Cafes trefpa[s agamfi 
Eql1lty. For jf we (uppo(e chat a Mall 
who \\o<lS not marned, and had no 
hopes of havUlg any Children, had 
made a CodlClI, In which he had dl(pO
fed of the grcatefi Pjrt of hi~ Efiate. 
dunking to leave the Remainder, which 
,,"ould be the leafl: Part of It, to Ius 
Heir at Law, a collateral Relation, 
and one \\. 110 did not fiand ILl need of 
it; and that afterward .... he iliould hap
pen to man)', and to have Children, 
and to dw without rc\'ok1l1g tillS Codi
t'lI, clther thro Forgctfulnefs, or bc
caufe he had bl'cn [UI prilcd by Death j 
it wonld {eern very hard to m.lke filch a 
Codicil to fubfifr, 1Il a C.de where 
even a Tdl:amenr would be annul
cd, not only as to the InaltlltJOll of 
an HeIr or E"ecntor, but a!. to all the 
other DlfpoGtions thereof, even the 
mafi fa.vourable *. AmI. if Equity re
qUires that the BIrth of a ChIld fhonld 
annul 111 its favour all the DlfpofttlOl1S 
of .l Ten ament, the fame Equity ,\ ould 
(cern likcwlfe to require that the Birth or 
a Child 010uld annul :wfo the DIfpofitions 
of a CodIcil, altho it be not accompa
nird wirh a Tdlamcllt; fecmg this 
CircllmfianC(, is wholly Il1difiercl1t to 
the RIght of the Cluld, y, h~) is a~ much 
or morc mjured by the Dlfpofitions of 
fllCh a CodicIl, as he can be by a Tef .. 
tJ.ttlent, So that feeing the Motive 
which has Induced us ~o receive into 
OUf Ufage the DifpoGtions of the Ro
man Law, IS only tbe Equity thereof 
which renders tbofe Difpolitions of 
the Rommt Law.·~ \'fhich we obferve. 
jun in all Places, a.nd at all Times, and 
that we rejer9: (uch Difpo(ition$ dtercof 
as feem to deviate from that' E'quit1, 
and which faMur too much of more 
Nicet!es which Y'e fee fo frequent t~ClI'e$ 
lV\} did not think 1 t proper ro\{et it 
dQwn as a RIde, That the Birth of • 
Child. does not annul a Codi~i1J wlIen 

,. $1; tIl" [tji""th .4rllC/' of th, ftfill $tlli,.,,/ 
r,/I.umm. . 

t tbore 
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is no Tcftamcnr. Neither have 

l~ down tllt.' contrary in thlC, Ar-
but V·iC have contented our (d ~'e') 

wlth making till .. Remark here COIl(,.~I·n
iog this Difficulty, in which we {honld 
be afraid to trcfraf~ .1ga,mfi Equity, If 
we {bonld lay it do", I} as a general 
R\lle, eitber that aU COdlCib are VJ.

Hd when there is 110 Tcfiamcnr, or 
that they are null when there is a Tcfl:a
meet which is found to he null. For 
this firfi Rule" auld be attended wIth 
the Inconvenicnce that has been jufi: now 
taJ.cn notice ot: if the Birth of a ChIld 
fhould not annul a Codled that IS not 
~ccompJ.med' \.\ ith J. Tdbmcnt, And 
It may be [aid of the other Rule of the 
Roman Law, which .lIll1ub IndIfferently 
~1l CodIcils, ,..., hen there is a TefiJll1cnt 
whIch provc~ to be null, whether the 
Tdl:amcnt be m.1de al'tt:r or before the 
COlliCll, or be m:lck at the Lune tunc, 
tholt it may a:[o hJ.ve ib IIlCOnVClllCnCC~, 
cJ.ccpt ill' the C.l(e,> wbere the CodiCIl ... 
and T'cfiamcnt~ bave fuch a COnllCAlOn 
\\ tth onc another, th.!t the Di[rofitIOns 
which they contJlI1 ought all of them 
eIther to fubhfl: or pcnfh together; as 
for c,-"mplc, if a Tc1btor "'ho, hav1l1g 
no mllllt to c),pl.l1tl hl~ polrtlcular Difpo
JirlOrl'> by J. 1 dLJmClli, Iud only named 
Ill!> Hell & or E \.c( utOI S ll1 theTcH.:uuenr", 
rC'llllring them to cAceme th<.' Dlfpo
fiuOlI' ,,1w'h be {houlJ afterward~ mal.t' 
by J. COdlCJi, .lIlU lU orJlI1gly nnJe .L 

Couled ~hllh umt.ullcd LegaCies With 
'\\ hl< II ht: bLll uencd IllS HClrs or E:xc
cutors OIH:Llcntly .lllU apart, om: with 
fimw, anJ the utllel ~ W Jth other~, and 
th,n It hdPpl:l1cd tlut this Tdbmcnt 
pi oved to be null, .,lthn uy rca[ol1 of 
tht: IncJPJeity of the HellS or t.\.ccu
rots, or for "Jilt of k)me Formalities. 
one might'" Ithotlt tr.mfgrefllng againrt 
Juflicc or l'qLliry annul this CodiCIl [0 
linhcd and united to thIS Tdlament, 
But if a Tclhtt.)r, \\ ho, "" ithollC ally 
Dcfign of making a Tcfiamcllt, had fi~'f1: 
made a Codid, <'omaml11g fome Dd
~fitiom in {.it'ow· of poo\" Relatwll" or 
Sen ants, or for Come charitable U {C$, 
:filould aften\ ards ch.ll1Ce to m3hc a 
Tq{laaten~ ano ml1itl1tc for 1m HeIr 
ctl'.xecutQr eirhcl hi~ Heir at Law, or 
eV41 rome otber Pedon; would it be 
necdr~~y. i11ordt.r todo Jllfiicc, that If 
~his,,'l!e!h\.l,nent' ilioulJ piove' nLlll~ the 
C()d~l1 {bolild li\rewif-e \.Jc 3 l1Itu1\ed , 
bec3.11fc it is the Rule in the R011/.fln Law, 
thatwhcQ there is a l'dlament, aU eQ
c.iicits are to {ollow tbe Fate thereof? 

An that has been (:tid hen;: touch
"1.p~ the Diflercnce of Codtcils 'in the 

Tit I. Sect. 3. 
CJ[(':S where there is no Tl11:.tf)1\.'~lr, 
and 10 the Cales where there 1~, \..(111-

CCrlI!) only tht. Prov ltlcCS WhICh .,n; gv
verneJ by the Written L.1W. For J.t> 

to the Cufloms, the Reader lw; alrl:~
dy been fuffiticlltly 111f:mllcd, thlt J~ 
all the Dl[po(iti\lllS which arc IUJd .. 
there Me only COdlClh, [Cl1!lg they 
cannot there mJ.l(e an Heir by .t Tdb
ment) thi., Diften:ncc i~ oC no mJ.nner 
of life in tltcm. And a~ for the Pro
vince') which arc gO\ Cillcd by the \\ rit
ten Law, we have 11.'f'1l there, and thCIC 
is Hill ttl be [eeo at tll\~ D.w (c\,cI .. 1 
Law SUIts which .H'c occ.liI01i~d b} thl
Utflieultics which an(~' from CeTtJ.m 

Cafc~ whIch arc pretended to he except
l:d fWIll the Rllk of the ROlilLlfl Law, 
wInch annul~ .111 Codicil., ,\ hw there i'> 
a '1'cHallH .. nt v. hich l~ found w be null. 
It 1'> c.dy to lIDagllw that the Ltbelty 
of cAccpting certain C,t[c<, l'i a SOH\'(.C. 

ot many Law Suit,> \VhH h nukes it to 
be \\ ilhed that there were on rhl!) :'ub
jcct [orne Rcgl1latIOn, wlllch fhou1d 
mJke tll(; VuhdlCY of embeJ!" (,lther 
to depend ab(olutely on that of Tdht
ment~, v. hen there J.rc an)" 01' to b~ 
wholly independent on them, or whIch 
fuould gn'c rome Temperament thct l:to, 
If ,lIlY that i~ jufl and l1t!ccO:try CJfl Ul: 
found, 

v, 
We may adJ, for J. l.dl Rule concerll- ~. OtIJrr 

lIlg thc L.tufe:, ",Iud In:!}' alJlllll aC<'dl c.l't/a 
'I I 11: ' 1 r ~ ':1J1'ICh 4n· n. t l:ll \\0 Il1U j')J1l to t JOIL C,lUk~ £' J 

d 
... l1U/'~lh J ... 

"hIGh pron.:e Irom the want of F\)r- ,lis. 
malltln, .lt1J to the other .. thJ.t lu"e 
been il1n: now C'"pLUIlCd, tome others ot 
tbe Number of thoCe \vhi<.h annul .11(.) 
Tdbmcllt<, , [uch as, if th0 P~r[on 
"\\- ho had llude a Cudicil, dlc', under an 
IncapaCIty incurrcd by a St..lltCl1("C of 
Condemnation, If tilt. Codil.ll h.t'> been 
m.luc by Force; If he who m.tJc ItJ> 
duJ afterwards cancel it (. 

f Sec th! fifth Sdllon of Tel/amen/,. 

SEC T. Ill. 

Of D01J4t/OIlS made itJ .pYf1pec1 of 
Death. 

! T lli necetI:try to drltingm{h III this 
Word of Donation m rrof~lect of 

eatb, two different IdL:1S oi' two 
ThlOgs, whir,h it figni/ies ill its tom.
mon AcceptatJoe with LIS· For we may 
undcrflaJ3,a by this Word tqe Deed or 
Writing which contains the Difj,oli. 
tion of the Donor, 'lS we ulldcrl1and 

\)y 
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by the Word Codicil the. Writing 
which contam.:; tilt LcgaC1e~; and 
'We may ji/lc" Jfc unJl'1 {bnd by thi'i 
\Vord n~ DOI1,lt;OIl 111 pro [pcct of 
DCJth, the t CI r D[fpolitiou it {elf, that 
j ", th..: Bt'I1ctiCL'I1CC (ontained in the 
Writ/nl!, ,!S the L<:ga<,y is conralllcd in 
the C dl(lI. Tbll~, v.here.!) \\ Ith n;
[pdt rc Lq.~,lcic<; ,\C m,i\{c ufe ()~ tv.o 
(Idhnct WOI d!>, to wit, that of LoJi, 
ClI, which fignifie<, the Writing in w 111Ch 
the LcgaciM arc contained, and the 
Word Legacy, wh1ch figmfics.the Di[
pofitions made in the COdICll, 10 the 
C.de of Don:ltlon<; made 111 pro[pctt of 
Death, \\C JJJ.~c only rhJ'> one Word 
\\ IUl'h ha~ bllth ~cn{l<;, .1l1d wluch fig-
111 fies equally the Difpofiri!)o of the Per
fon \\ho give<" and the Wriqng whu;h 
contains the [.lid Diq)ofitlOn; '\\' hich 
may proceed from hellrc, that u(u.lI. 
ly the Word Donation in pro[rcCt of 
Death, i<; only madc ure of when thl..re, 
is one ~nly Donation made by a p.lrti
cul.lI' Aa. 01 Writ lIlg; ~herea~ Codi
nI<. m.1Y contam one orlnore LcgnClc", 
~l1d hl,cwI[e other DI fevfitl.m:.. 

It ~ a<; llCcclTar) to obfcl tC the Di[
tJlJCtJOIJ of thcfe two Me 1l1Jng~ \du('h 
the WOld Vonation in profpcct of 
Death, may h.ll'e, in order to prevent 
the Readc:r's fllrttllllg to hlmfelf a wrong 
Idea of \~ hat is the Subje&-motHer or 
thl~ Scttion. foJ' he might Ima.gine 
that till" Scttlon iliOllld com:tm all rue 
Rules ,d)l('h mdV H'lntc to DOI1:J.tl(·nr; 
made in pI o[pccr'ot Death, clther'a~ to 
the FOlmalmes of the Act<;, or Wilting .. 
,\ hich .(:ontJ.lll thefe fMts of Difpoh
tIm)'» or J." to their Nature. And he 
InJghr 11Itl'\\l[c fane), that as 10 the 
prec(.uing !:iot1ions VIC h;nc t;).plained 
ouly what concerns Codi.;:iIs, \\ irh
out ta,) lng ,my thing ofI.cgadc~, \\ hrch 
.ih.llt be the SubjeLi-mllttcr of the fubfu
q~tent 'titlc; f() VI e llwuld mahc the. 
lIke difiinc!:ioll in Don.ttions berau(e of 
Veath. liut (incc we nre to el.pbin 
the Detail of the Rules relating to 
Legacies only in the fOllowing Titk, 
and that the f.l.!d Rilles are apph~ble 
t411()l1Jtions made in profpcdof Death, 
t~y being of the nature of Legacies, 
~~ .Ql3.11 ""pl.lin i.n this ~~icm ~qly 
Cutb Rule~ concerning DODatlOl1S made 
in, pr~ of neath as ought to be fe
l,aratcd \ U:ofll thore of l..egacie'S, '" he
thcr it oe(~ .. ~ the faid R.ules relate to 
the U()l:utti. it [elf, that is, to the Li
ibet'ality G.f rneJDou(lr, or to the Wri
'tWg ~ hkh oonttih4~~'f and it wjU~e 
ea(r t:o JifHngllUh ifl"I:Y Article: wha.t 
it l'!,fLares to, ' 'I' 

Before we proceed to the Expl:lnlltioD 
of the f<. w Rules of whIch tillS Sectten 
cantU!:", it 1" proper to obfcnte, th.1t 
ft'CJ11g the bare \V ord Donation COlU

prchl~l1ds the Donation<, that arc to take 
clfeCt ill the Lifc-tIInc cf the DOllor, as 
al[o tht: DonaClono; th..tt are to ha\'e their 
el1Lct only after the Donor'f, Dl:ath,7ic: 
i<; I1ccclfary to dlfi1l1gmfh aright the 
N.1turc of there two forts of Don:tti0l1s~ 
and for that end to con[ult whlt h:lS 
been {aid of this Matter in the Pream
ble to the Title of Donatiom whkh 
arc to have thelr effeCt in the Donor's 
Llfe-time, and likcWl[C what 10; there 
[aid of the Ma:ximJ to give, {lill to H'

tarn, tf good jor ;lothil1.~; wluch hJ.50 bL\.:ll 

explalllcd In the f.llUt. Plate 

The CONTE N 1'S. 

I D~fillJtlon of a Donation madL ill profpeR 
of Delllh. 

2 lVll{ r£zn D Jnrltl/Jlll made m profl't'{l oj 
Detllb, flnd ('OdIU/J drJ II:!" I!l, dllil'1..u/;£11: 

m thq differ. 
3, Fr))"1I1alltll'f oj DO/l(/tIOil\ m(/de Oil (lUOllllt 

oj Deatb. 
+ lf71J1) mlly mille DOll,JtllJnJ 11l jJll~/!,e[i oj 

Dcat/; 
5. TIlL' Rule (ll Codli-d) a.~,el' to Do,ztU IIllI 

m(l~C fit /,Jldpdl of Dl.?rJt/i 
(j And alfo the Rule' of the Leg,uit·l. 

1. 
A Donan,)11 made 111 pI of peet (,[1. D. ~I/l' 

D j I) r. r. 1 1 I tlOIl of 4 
c.lt I, H a IJpOUnOll mauc »)' 1l:n'_D1fl.'IlDn 

v. ho not being "llhng to fb JP hllnklt marie 1'1 

in hi& Llfc-timt.. of the th1l1g whtth It\.: proll'(tfo/ 

JJ1tcnds to Awe away, dclin's that after v,.JIh. 
hIS Ik.lth It may L;O to tht: PCI[OLl , ... hom 
he Ila.~ J mInd to [.lvnur \\ ttll It, aod that 
he (hould luve It rather thall hi~ H urs a. 

II MOIIIS caula don~no ell, Clun 'lUIS habere (c 
\ lilt YU;\/ll cum elll doua,: magi/que eum CUI donac, 
qUJl1I haredem luum. I.~. fl. de mort. ~"Jlf. dD""', 
§. 1. m f. mfl. do dmIJ'. 

, In the Roman Law they dHHngllHh
cd three forts of '.Qooations bec.llI[~ of 
Deatb. 'fhe fim.b >Qf thore, where, 
without allY prefeut danger of Death, 
one gives out of 31 View that he mull 
rome time or 9ther die. The frcohd is 
of thofe, where the 001101', Jinding 
~imfclf ill tome danger of Death) \$t~e$ 
14 IUcll tot manDer, thdt he ltrips \Vmfc1f 
of, the t~jng WIllch he give .. away, ~" 
conveys it to the Donce, wbom 'he' 
m:tJ,cs Mafier of it, And the ~hil"d is 
of thofc Dona-tions, where, 1Q the tatne 
Cafe of a. dallger of Death, on~ gives 
in filch a manner that the Thing givJm 

mall 
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"J'I,tOt belong to the Donee till after 
,~plJ?,"'s Death. JullflllUJ li6ro fipt1mo 
,#;z1Jl,.,j'Dlj;tflrmI7fl. tm tjfe /pedes 7fl.OYf;J caufl~ 
Jcnationutn ait.' Unam cum quis nullo pr 4!

fintis periculi mew CO'l#trr;tuJ, fed Jola tO~ 
gitatitme mortlllitattJ donat. Al,am eff/! 
Jp,dem mornr caufa donattonam alt, cum qUI i 

tmm;nente JWrii'lo tOmmotu5, ita donat, fit 

foatim fiat acttfientis. TertIum tife gmus 
J{)natioIJtnn ait, fi quis periculo mottlfnon fic 
Jet lit flatim facwt accipientlI, fed tunc de
mum cum mor.r foerit Jecuta. L. z. ft: de 
morr.cauc. donate §. 1. loWt. de donat. 

We (ball not fct down here as Rules, 
thefe three ways of giving in profpeCt 
of Death. This Difhnetion does not 
agree '" Ith Ollf Urage; for it is to be 
obferved that the fecond of theCe three 
forts <;>f Donations 111 profpcCl: of Death , 
has a Charatl:er quite oppofite to the 
effential CIJaractcr \\c gIve to Dona
tions made in view of Death, \\ hlCh is 
that they arc revokable, and that they 
do not put the Donees 10 pofieffioh till 
:after the Death of the Donor. Whence 
it follOWS, that this fecond fort of Do
natIon would be a Donation that take<: 
effea in the Donor's Life-time, linee it 
would, put the Donee immediately into 
poffeffiol1 And it IS to be obfervcd a1-
fo that by our Ufage thofe who are in 
imminent dang<;,r of Death, thra Slclr
ncG. or otherwife, cannot make Dona
tions tiJJt ate to h.lve their effeCt in the 
Donor\. Lifetime. As to the two o
ther forts o[ DonatIOns in profpecc of 
Death, according to our 'Urage it is in
GIlle-rent ""herher the Perfim who makes 
the Donation becaufe of Death be in 
immedlatc danger of It, or ue not. And 
they muf!: ali of them be 10 Writmg, and 
made in due Form. . 

What has been jufl: now [aid, that by 
our U fage tpoCe who are in imminent 
danger of De.lth cannot make Dona
tions that are to have efi'eti: in the Life. 
time of the Donor, is to be underfiood 
of Donatiolls of immoveable Goods, 
or,of Sums of' Money, or of other 
tbings that are n'?t, ,aCtually delivered to 
«'he Donee; for ",",h'. is a6tq.a1ly deli .. 
v~'dJ the Donation 'thereofis good and 
valid"p.nlcf,sit be done in r.'ilud of the 
L~i~1\Of'Cuito11),. beyond the'bounds 
of' -;fl~,~ne ~a, give away i~ profpea 
o(,~;, " . , 

they called mortir £autl rapiD; as if a 
Father ga~e {omcthing becaufe of the 
Df'~th of hiS Son." It would be needlefq 
tc? tnfiance in .more Examples of [his 
kmd, there l>emg nothin~ In this mat
ter [hat dcferve'i Ollr ()Q(ervation. V. I. 
8.12. 18. & H.ff. de mort. cauJadcnat. & 
capron. 

II. 
T.h~re is [hIS Dlfference between a 2. Whlrt

eodled and a Donatwn in prof pea of in Dlmll
Death, that the Name of Codicil is gi- ~.()ns f!IIaM 
veo indifferently to all Alto; which con- '~ PDror"'h

fl 

. h r D '{j OJ ,At, tam r e leveral 1 politious which one 4"d Codl-
may malccintbe pro[peCt of Death befidc5 fils tlp 11-

that of the Infiitution of an Executor grtt, """ 
whatever number there be of the faid u,:hlr~~:._ 
D fi fi · cl f t",~ "'m'· 

l po ItlOns, an 0 what nature [\le-
vel' they may be; but by a Donation in 
pro[peCt of Death is properly underflood, 
only one lingle partlculJ.r Difpofition. 
Thus he who b'cfides maklllg a Tefia-
ment and CodIcils, if he had a mmd to 
m:l.ke any, ot" WIthout makino either 
~efiament or Codicil" had a ~ind to 
dl[pofe. of a Sum of Money, or other 
tI~lOg, 10 favour of fome Perfon, might 
give to the Act or Writing that 
fhonld !contain t1~e [aid DifpoLition, the 
Name of DonatIon becaufe of Death 
which one doe~ not: give to the othc: 
Acts Whl~h contain feveral Difpofitions: 
But }~e might hkewife give to this Di(
po~tlon the Na~e of CodiciL Thus. 
It IS the [arne thlDg for a Donation 10 

profpcet of Death, whether it be ex
prefied under this Name in a Writing 
made exprefsly for. that purpofe~ or 
whether l[ be contalOed I 10 a Codicil 
either under the Name 'of Lega.cy 0; 
under that of Donation b. ' 

b SCI the {lxth ..4.rlir:l# of this Sethn .. nd,ht 
thIrd ArtIcle of tht /irft &tlum of ug;cus 4T1t/. 

thl T":11 c/tld Qn them. As to tbis whole kide 
rhe Reader may c:onfult the Preamble of th~ 
Se£t,on. 

III. 
Donations made in profpe8 ot Death l' Form4-

bei~()f the fame Naturo with Codicils V'liS o( 
F . . ' O""',UlI 

the ame ormalmes ought to be ob- mlltU 0" 
ferved in them: And as Eve WimeLfes "'~U"1 oj' 
are required to a Codicil, the fame D,,,,h. 
number is likewife necefiilry to a Dona-
in prof peer of -Death c. 

e s,. thl 'X,,,, "t,d II. ,h, lOt}} .;t,tiek ,I't, 
JirJl S,EhDn ,1/ Cliluus) .ntl thl aetlurr" ibm t/I.iI, , 
If!''' it. , 

~qae,tcftibllS ,rzfclttibur. I •• 11. C. '" tU." 
'~f. morl. ' " ''"{, 

"\ IV. 

')'<I~~'~l'ikewire be remarked ~em· 
R<~~.;Vfage of rheRDfflIIn Uw:as'to 
J.Mlaf~s "in pr9fp~a '~f Death~ that 
the,y' reckoned' in' .(be: number d fuch 
'J)oDati~$ the oille{:\v,ays by which it 
~y, happen that .• ,h3S {omet~ng ~e. 
~(~, of the ~th ,Q-f anorher~ which 
< ,,~~t.lL 

, The fa~e Perfon, wh~ may 'or maf 4· WIt. 
not n,Wto T.na.r!le:.its or Codicils, rna] "''''1 "'!" •• 

U "lifo I)",,,",,,! 
, ' 



TJJe C IVI L LAW, ~t. BOOK IV. 
Donat/ons alfo" or may not mJ.ke Donatior.s be-
11'1 J',vfl'efi caufe of Death. For the (.lmc Ca~aci ... 
.j Vl4th. • 'd r h' r L' D' ft ty is requlre lOr t I~ 101 t Ol I po 1-

tions as for the two oftlers d.) 
tl S" the f~'Dnd Sifiton 0/ x,jlam.tsA 

v. 
~. Th~ We ought to apply to the A(}s or Wri
Rules of tings whICh contain Donations m3dc in 
CodlCllJ ro- profrett of Death, the other Rules 
grit to Do- I' h 1 Cod' , 
1M/loris \'II lIC re ate to tells, as they may 
mtlde In agree with them. And it ~ ill be cary 
1m /Pin ~f to diftern thore Rllles~ without rcpeating 
Death. them in this Place e, , 

6 And 
a/fa the 
RuleJ of 
LegIlCIIS. 

t S" Ihe IUlP /,TI&'Pl»t S,fiJP1)5. 

VI. 
As to what cei1cerns the Nature of 

Donations ..made ~in prorpe8: of Death, 
it being the fame with that of Le~a
des f, they h4ve alfo rhe [arne Rules, 
whlch {hall be explained in the follow
ing Title. 

I Morus ~ura dOn3tiones ad exemplurn I~!!;ato' 
rum lcdafta: funt pel omma. !t. I. mfl. de donal. 
"', l. "It. G. de donllt. (auf. mor/. 

.~~~~~'j~~ 

TIT L E II. 

D! LEG.A C 1 E S. 

m,EgaCiCS ctre partIcular Di(poli
L nons on account of Deatl-a, 

which dlfringutfh the Legatees 
from the Heir or Executor, ill that the 
Lega.tees fucceed only to tbat which is 
taken o.ff from the Inheritance to be gl
ven to them, and that they are as It 
were partii:ular Su,ccelfors; w here.a \ the 
Ueir or E~ecutor is univerfaI Succelfor 
to the whole Mafsof the Goodf" 

,'here is tikewife this Difference." be .. 
tween Legatees and E)(.ccutors, that an 
Executor cannot be made but bv a 
Teflament) where~ Legat~es may be 
mado DQt only by ~ Te:ll:ament:, but ,al(o 
by a Codicil. And it is the fame thing 
.fGt' the L~gacics, whether they IJt! f;OO: 

t,il.u:d in one Of o.tbenof there twO funs 
• or'Pi{J¥llirions, \Voi.;b a.re diLHo-&uifb'd 
witb.r~gard to Legac,ies 1,)111 yin tWs. that 
th.., Lea~'4;jes left by a Tefta.me~t arcoue 
from ~ Ex"tltor, ;lnd tho(" Jeft' in .;& 

Codicil, ~iihout a Teilametlc, are due 
frotl'l ~he • .iifat Law, orne'Xt of ~i •. \ 

1t is needl¥ry :tlfo to remarkhClrelf I as 
'" have done in t>ther Places, that i~ the 
Ct.t.Cto~.of Frlln~ if. t'cllator ittlUMes 
a~othet' Pcrroa t(,f .• ,.fJiror E*u~or 

befides him who hao; a right to fucceed 
by La.w, if there were no Teftamcnt, 
they <10 not give hi m the Name of Heir, 
but only that of univerCal Legatee. For 
altho he fucceeds to all the Goods, and 
to all the Rights ",lllCh the Tefiator has 
power to dd pofe of; yet the Cufloms 
give the Name of Heir only to the 
Hen' of Blood, to "hom they appro
priatc the Goods , .. hleb they do not al
low the Tefiator to d ifpo[e of: And 
thi.!> Legatee is dllhn~uifbed from pare 
tlcular Legatees by dm ~la1ity of ulli
ver[al Legatee. ThtlS the l>lfpolitioll 
made in hlS fa\"our is not called the In
heritance, even ale-Ilo it fhould com
prehend all the EtfeLts of the Tcl1:ator, 
if he had none but what he had po\\cr 
to di[rofe of j uut it is only called an 
unu'er[.il Legacy. 

Seeing there are fome Matters which 
are common both to Legacies, and to 
the Tnfhtut\on of an Heir or E}'cclltor, 
and that It was nece[fary to explain 
them under the TItle of Tcftaments, 
we fha!l not repeat here \\ hat l;1.;ls been 
already explained o[ therr Maner .. , ~l'" 
tbat wl11ch CI.'lncerm tlJC Rules of the 
Interpretation of the DifpofitlOIl'> of the 
T~/1ator, thore relating to Conclitions, 
DLfcriptions, and other ManneI'll \V hieh 
may dnerlify the [aId DJfpofitlOn<>, the 
Rules concerning the RIght of Accre
tion, of Tranfmi ({ion, and others ~ Inch 
hare been explained under the Title of 
'l'cfiaments. Neither 1b.!11 we CdY any 
thing here of the Form,lIitic<; nccc!r.lry 
to Lcgacic~, rillS Mlttcr ha\'wg been 
cxpl.tined m the f.lIDe Title of Tdb
m(.t)cs, and iu that of CudIcils, v; Inch 
are the DifpolitiollS by WhlCh Le
gacies are given, And in general the 
Rea,dcr ollght to apply to Legacies all 
the Rule 1> e:\ plaint"d In thofe ocher Ti
tlcb, according a~ they arc capable of 
being applied thereto, And under chis 
Title we null treat of the Rules which 
are l"ccul iar to the Marler of Legades. 

It is further to be remarked, that un
der the N arne of Lc~acr, it is oecciTa.ry 
to comprehend t~~iud of Diipofitions 
on account: of ~'whi,ch a.re caUed 
particular FiduciarY Bequefis ~ diiHn
guj~cd from LeS4cies jn the am-iene 
RIJ'IIWJJ Law both by their Name and 
theIr Nature, but confounded with one 
an.o~hef by t'h~ lattet Laws, which ha~e 
~veA co the (aid-FidUCIary Beqpdis the 
Nilturc of ;Legacies, and ha.re ,I'll'" 
tbt;fc two forts of DifpoJitiODS equal' In 

. em:?, (hing (4. But becaufe tll9f~ 1'; ill 
A 'tt OQ\Ili. cxa'quatil tAInt I.~~ ,~~ 

I. I. f. 4, Utili. I. 

**ty 



Of i Legacies. Tit. 2. Sed. J 
t.eality rome :Difference between Lega. 
cie$ a.d partIcular Fiduciary Bequens, 
and that we ihau be obliged to make nfc 
of this Word of Fiduciary Bc:qucfl:, and 
to quot~ Laws in which it is men
tioned; it is n~ccaJ.ry not only to in
form the Reader thereof, but to explain 
here on this SubjeCt that which ought 
to pr('cede the Rule~,1 is, order to make 
them righdy underlloc1d. 

A Fiduciary Bequefr is a Difp06tion 
bv which the Tettatot' pra.ys his Heir 
or Executor to deliver to fome Perron 
either the whole Succeffion, or a part 
thereof, or fomething In particular. 
The lirft Ute of Fiduciary Bequefis was 
ruch, that it depended wholly on the 
Heir or Execuror, either to comply 
with this RequcCl: of the Tcfiator's, or 
not to compI}' with it. as he thought fit : 
and it was from thence that the Latin 
Word Ftdeicoml1ZTjfum came, becau[e it 
was commItted or remitted to the Faith 
and Integrity of the HeIr or Execlltor ; 
but afterwards the Heirs or Executors 
were compelled by Law td execllte 
thefe forts of Dlfpotiticns!'. 

The Fiduciary Bequefl:s of the whole 
Inheritance, or of a part of it, are a. 
Matter," hich !ball be explained under 
the third Title of the fifth Book. And as 
for particular Fiduciary Bequcfis, altho, 
as has been ju£l: 110'\ Nmarked, they have 
been mJ.oe h)ce unto Legacies, jet It 13 
m.:ceffar) to dlIbnguifh in thefe FIdu
ciary Bc(]ucfis t\\ 0 forts of Rules: Thof&; 
'\\ hlch arc common to them and to Le
gaClC!> , ,,111eh {hall be explained under 
thi.!. TItle: And fome others that are 
peculiar to them, which {hall be explam'd 
in the frcond SealOD of the rhml TItle 
cf tbe Jifrh Book. 

It .is neceOJry finally to remark on 
the fubjctt Matter of this Title, that 
Donation.!. ',maoe 111 'pro[peB: of Death 
being difl:inglHfhed from Legacies only 
by Na~, as has been remarked ill the 
third SeCtiQn of the preceding Title ; 
\V.c mot! ~ly"" ~¢ thofe Donatlons the 
Ru~C4,'w.h.ich \flla.u be explain'd under 

:''t!ris'Title. il'h~,)6e R.c~~er mutt re
\.em~r tha.t 'Whaiiill be ,here faid on-
f,' '01,' o~frt tikewi(e to b(l UD-
\! "fic,iuctary '8e~O;s~ -and of 

'eanf. of Dcath;au1¢fs;th~ 
ty" rti1c:~ .. bich ~r will be .. 
(J~ ~;' . ~~;\ ' ~1'~"" 

'It qi ~tledtbl JIh 'f'xpl.ti'll 'bete 'ffle 
rditte 'lkfnds 1 of' ~ies whith had 
~<~~ ii(Ufe ip ~e ~ Law. "'or al
"$"h.o tIllS l{~cnV~e :might .be of, ufe 

'. v. tit" i»jt" ~.h~r""~ ';"'.111/"'1-\.d. fi'.1 . l.oJ.d: ' 4 '1' .,,, " 
, 1.r:":,,1.Ir ulUDm. ~ 'I-. 
\j ('W~j)l.. U. 

" 

for the right underfianding of the Tc:. t.> 
of rome I~a\\S, Juflb#4N haVIng C~)O
fuunded aU rhclc fort's of Legaclel, to
gether, g" ing to them all the fame Na
ture and the fd.me Eft\!&" yet the Ex
planation of this Dl1tinetion would be 
u[clcf!>. However we may take notice 
of one way of bequeathtng, which had 
been rejected by the antlent Law, and 
which Jllftmian ha~ allowed, and which 
with us might eaher be approved or re
jeCted, accordl11g to the Clrcumfb.llCCiS. 
It was that Manner of be quea. thins which 
they caUed by the "ay of Pum!btuent 
Pa!nlt nomme d, when the Tefiator ordain
ed or forbad fomething to his Heir or 
Executor, or impo[ed fome ConditIOn on 
him, adJll1g thereto a Penalty eIther of 
doing or gn mg fomething, in cafe he 
fhotlld fJIl to execute the WIll of the 
Tefiator. Thus by our U [age a Tefia
tor might legally 01 der the Payment 6f 
a Legacy at ruch a time, and impofe the 
Payment of Interell:, as a. Punifhment 
for his delay to make Paymell t. Thus 
a Teftator might require his HeIr or Ex
ecutor to take into Partnerihipwith him 
10 his Commerce a Perfon to whom he 
had a mind to procure that Advantage; 
adding, that in cafe his {.lid Heir or Ex
ecutor would not receive {uch a one for 
his Partner, he £llould give him!l cer-

• tain Sum of Money. But OLlr Dfage 
would not approve of a Tefi:u:or's ell
joining Ius Heir or E:xecutor to marry~ 
or not to marry his Daughter to (u(:h a 
one, or if he lhould cOntratrene his Or
der to gin: to filch a (Inc the Sum of fo 
much. And altho fuch a Legacy feems 
t<;> be approved by Juflinioil, contrary 
to the anricnt Law which condemned 
it e, yet it would feem ro be a.n En
croachment all the Liberty of Mar· 
riage, and by that means be contra
trary to Decency and Good Manners. 

I: §. 2. ",ft. d, "gllt. I. ,. C. c;,n",. al leg.,. 
d §. ult. infl. df ltl. I • • ". c. 61 hIS quit 

'~tJ. 110/1. 
I p. J, S. ul,. 

h ) 

SEC T. I. 
, 

Of the N,ttlre of Leg4cies, IlfId "l 
pm;,,*illr FidflciAry BeqlleJIl. J 

T HE &.mark which bas been m.de 
,in tb~}J(eamble of this Title) 011 

Fidw::iaTY J3Cque£h, explains-the Reafon 
why w~add to tpe Title of thils SeCtion 
IP3ttieml\I\,Fi4"eiary Be~s. 

U 2 The 
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). DIIi,,;
lIol'Jllf a 
Legatry. 

2. Definz. 
Hon of a 
!ATUmlaT 
Fl/jJlClaT'Y 
Bequeft. 

The C I V ILL A W, €Sc. BOOK/IV. 
The CON TEN 'f S. 

J. Dejimtl(l}1 of a Le.!,tJl y. 
:2. DLfimtMJ {f a pmll(uJIlY Fidt/CUlIY Be

qUtjl 
3. Ltgaw:., p.lJtlCul.l( Fiduciary Bequefts, 

Iltld DOllltt(hH bl!catt}1I cd Death, me 1111 
oj tho fame NUtUI e. . 

4 H7mwl (uujijlJ tIle l:dzd,'} of tluff 
Dl/Pl)jiti011I. 

5. 'Thel( Natlwe, and tbe Form/little. tQ be 
ob(erv,d 111. them 

6 Effwtittl Chm a£1ey. of tlJe{c DI/pofitlOlir 
7. A Tr(itltt»)" may bUlden the Legmees 'i.I"Jth 

l.e~aLJ(" tC' ('thCI [lei {tmr 
8 A t1mzS left to (.VI!I{l/ PelJOlI' IS drvtdl!d 

equalt; amo".~ them. 
9- A Lt'L~atec oj jeveral I"cgnut!J canllot rt

firtl1n himJelj to tho{e thi/t (II I! wfthout 
Burden. 

IO Llga~1ef aI e only tilte nftel aO the Debts 
are patd. 

I 
A Legacv is a partIcular Dlfpo{itlOn 

bcc.Lu(e ot Death In f.Wodr of (orne PLr
fun, elther b) aTcft'l'ntnt or Cod",! 17 

1/ Lr~alurn dl d01l3t10 tellamento rchll:a. 1. 36. 
if. de /rg.1/. :.. 

J~egJlurn dl: dona!!o qll.-cdam 3 defllnll:o rclllta, 
ab borreCe pra:fianda. §. 1. mjllt. d. ltg41. 

Lcgatulu eft deltbatlo h.p:eduatls, qu.l tC(btOl e" 
cO quad un,lVcr[um ha'Tedls fortl~ ~hcul qUid (;olla
tum \ \lilt. l. 116. if. dei_gilt. I. 

II. 

A particulal' Fiduciary Bcqud1: is a 
DifpoLitlon by which the L"ecntot' or 
a. Legatee is i,prrcated to refrore> ..or to 
glve to a third Penon a cer(am thhlg h. 

b Potc!\ 'l,IUS cuaU) Cingulas res per fideKommllfum 
relinquer¢ : "CMI f~m, aigefituill. bqmllltln, 
ve.R:"I'n. 6;: pergJllatn bumerataill. f.t vel jpfum 
ha:r~,=J'I\ l'0a3l'e Ut all'::l\.1 relbtuat> vel lesatarlum. 
.nfl. di ji"l,. ,..h. plr ji~Mm. ,.,tttl. 

/ 

Jumfelf to the 'E\,ecuror, he cxp~aiC1.5 his 
Will, the l.x,ccl\tor W 111 be bound tQ ~x
CCllte ji d. And Jl is the fame thing if it 
IS a Legatt e \' hom the Tetlator re
qUlI es or mrrcarl) to give or rea,it 
J. Sutn of Money, or an y othet th i ng to 
a thu d Perron p. 

d Omne verbum figmficans rcfbtorli legitimum 
fenfum legare vel fi4ou.ommlttere volentl£, utile at
que valrdum ell five"dirdtis verbis, quale eft, J"ND~ 
torre, five prccalus ur3lur {cftato], quode eft "g". 
'£1010, 11l/md~. fldcII:ommltto. L. 2. C. com. J. II,tIIt. 

I Et hore dtfpofwmus non (amum {I ab btcdc 
fuem Icg:llum dell .. hdum vel fidetcomml{fum, fed 8c 
{I ~ leg'1larlO, \ e1 fidc"omrnlfi'auo, vel aha penon. 
quam grOlvare fidclcommlJIo PQtl'umu5, fidClCQmollf. 
IUln culdalll lehnqualul. I. 1. C. 'Dmm. tk J4,. 
Sec the (evelJlh Amcle. 

IV. 

The Val1dlty of LegacIes of Fidn- 4· Whm; 

d f D ' m conftftt 
Clary Bequefls, an 0 OllJ.t10ns on ac- tilt Valrdz. 

coUnt of Death, Implies two thiugf>, the ,ry of th,!, 
Q'J.hty of the Difpofitlol1, '" hlCh is D,fpofi
that v. hert in theIr N atnre dO<.'s cOl1fill:, tums. 
and the Fonn..lhtlcc; of tilt' ACts whidl 
COlltalO them, whethcl tilt: y be TeIl:a-
mente,) c..()dicll~, 01' Don ... tl~ns J. 

I See thefollDw/I1g Artlck 

V. 

The Q.lahty of theee Dlrpofitionc, ". Their 
which con!.htutes their Nature, confift<; Nalu~l!. 
. ) h and tile 
In the eficptlal Chara¢tcrs W He tilt. I'DI mal,. 
La" ~ pl"cf( ribc, and on \\ hieb It dc- tie, to be 
pcnd~ \\ hether they have theIr EffeCt, or objel vrd 

wlll.ther they be null And the Forma- In them. 

IJtiG'> rcfpeCi: the Ads or Wtitmgs \\ Inch 
cotnam tht;(e DIfpotitlom, and whIch 
are tbe Proof of their V lllty ; which 
~s hdd to be well cfl-abh111cd when the 
f:ud ACts are accordin~ to the Form re
gulared by Law. l~hc[c r()rmalicie~ 
ha,,~ been c)'pluined 11l their proper 
Places g And.1\ for thc'Natlll'e ~lld 
CharJCt.ers of thefe Dl('pofition~. we 
rnu{t jNn to wh~t h4\s. been f.li4 ~ that 
Muter ilJ the tbr~ £ir£t; A(~1o&; all 
the Rules of this''ritlet ~d Yof the ~re-
ceding Title$~ iQ CQ far u we ~r ju4ifc 
they have any CO mem. 

g $" ,h. ''';,~fJ' 1 ~I X_ji4IPI,nts, Un pt}f 
r;n'(iDJI, 0/ CIJPu:ilr.' ,11,,1 th, th""Jl Article 4' rh~ 
IJHf'.4 8rC1J./ln if,,,,,,,., l)tl,. 

"', , i. 

; ~1I (l, Ii 
J.. LI '\I. 1'\"" ~ JJ \ J~ 

" It is e~ftJtijl to the V ~lid~~: tW?fe 6. EIfon
three {~drDlfpQfitWn~t ~the Per- t~~h".:& 
11 ' ,I.,. -. h b...L "_Hrl "I -t;lDs WIIO rt.\~»e t em ay~ Willi p()'IIet t. Ibt!ji Dtr 
do it: J '~t 't.hofe in favout (i ""'ttl ~Jit"'.s. 
t/l~r arel~~ be Cl().1) i~oOJ them; 
cia' .. ~r.~b~$.~ll are ~ed 

> 9fbe lilth J$lJUlY be d~~«. rwo 
" lllrft 



,Of Legacies. 
three ChAraCters fhaJ1 be the (ubjc8- Mat
ter Of'fhp two £~)Uowing SeCtions, where 
v. e mufl: Yliderlbod what fhaU be faid 
only of Legacies; as if it had been .lI
fo cl'pre{fed of Fldudary Bequefis, and 
of ponations becaufe of Deatb h. 

b Su Ih, tw,I' follqwing S.Cfio"s. 

VII.' , 
,. A Tef. A 1'efiator may burden with a Le
taror may ~a('y, or a Fiduciary Btllucfr) not only 
burderJthe • E b 'l'k', L 1 y.aw 11& );ecutor, ut:, 1 eWl e a eg:ltef', ' 
;:'sh 1.:. as has been {aid in the third Article. 
ganel to And If he had made a 'I'efiamcnt, or a 
Dther Per· Codidl, or a Donation becaufe of 
fDns. Deatb, he might burden by new Dl(pO-

iiti00S thofe to whom he had given 
fomething by former ones, which ha
ving been made only in pro[petl: of 
Death, may fuftcr thi" DinlinutlOll i. 

.; Eorum, quibus mortis C3ufa don3!Um eft, 6,. 
deirommllti {lu<lquo tempore pOfefr. L 77. §. 1. 
ff. de legat. 2. See the laft of thr, Texts CIted on 
sbe thIrd Aillde. 

w, havI added in the Article, that ,I" T,jlillor 
trJ4'Y charge wtJh L'g4e"s th,fe to whom hI has gt
'IIIn fome/hing by precedIng DifPofihons mad, in 
profpefE of DUilth ; /Dr he could nqt ,,,,pO/1l n,w 
Blirdms on thoft to whom he IJall made fimple Do
mIllDn!, that Wete to ha'll' tlJlllf Effotl tn 1m Life· 
lime. 

VIII. 
s. A flung I [ one and the fame dung is bc
[rji to fl' ql1c.l.thcJ to twoormorePcr[ons, with
'Vcrnll','r out ddl:tnttiol1 of Portiom, it will be 
jOriJ H Ii,· \1 I d d I fh d ""dr,' f- l'l!lla Y llVl (' among t Jem, are an 
1Ufl /ly fl- 1h.1 re .).1 die I 

I In legato plu'lbus reliC}o, Ii rartes ad,eeta: non 
funt, a:qnz fervantur. 1.19. §. lilt.ff. de leg. 1. 

Tit. 2. Sed:. 2. 
the Debts owing by the Tefl:.ttor, C\'('l\ 

thofe that are rhe Je.tfl: farollrabk arc - , 
prcfen'ed bef..1rc all hi .. Dirpo~tions of 
what kind {(Jc\,cr they he 11. 

n Sieutl leg3t3 lIOn debentur, DIU deduClo ~rq 
alieno ahquld fuperfit. nee mOl U! caufa donationes 
debehufitUl, fed mfirmallTur PC'f Z~ ahenum. ~3re 
fi immodlcum Z~ ahc-nulll IntervCOl,rt C'l: re mow:. 
cauf.ltib, donata nihil ahquis confeqml~I.I. 66, §. I. 
ff. d8 l'g. Falc. 

SEC T_ II. 

Jtr1ho mltJ give Legacies, and who mtlt) 
receIVe them. , 

W E mufl: underfiand what fllaU be 
[aid of LegaCies hereafter, ill 

the Senic '" luch comprchend~ partlcnlJr 
FiduCl-ary B('qtlc{h, and Donathills be
cauf!: of Dt::atlt, as h.l~ been .1lrcady ful-
fielcntly remarllcd j and it 1<, tor H)'l:vI
viry's fa.ke we infert here only the WOld 
Legacy. 

The CON TEN T S. 
, 

1. U?'ho may give l.egacies, 
2. At whitt tane me u:eto wlIfider the Ca

paCIty rn l}ltapa~-,ty of th;' Per-Jon ·u .. ho 
icaver the l.egruy. 

:;, Irho rna)' receive Legacie,. 
4 P<?I(l1Zl unworthy of Lt'g~Clel 
5. 7 he ;;lTl1f. 

6. Partrculm Rule) concentmg Pt'rjUJIS w/JIJ 
may rul'l'VC' Lega,,'es. 

7· One 11IflJ bequeath AllmollY to a Perjim 
incapabll! of othe~' Lega<.zeJ. . 

8. Tbc Tejlator mny leave a Lcgrtt.J to hi> 
Rxt'cuton. 

9· A Legacy !I/ft to two E:xl!Ctttors haw to 
be divided. 

10. The 7't.flmnentary Hell", wbo is alfo a Le
gatee, may h·ep to hiJ Legacy, and re
nounce the !nhn-itfl,m;e, 

I ~, .. ~nt may leave a Legacy to emkmY'.vn Per-
10m, and zn whllt Senft. 

ll. A Legacy to ant ()f many Per{onr. 
lJ .... 41.egfl;cy to a 7'o'qm, or other Corpo

)·If,t.WIt. 

I. 
The f<troe Perfons, who may make a l~ ~~~ 

Tefl:a.menwt maY~iv~'·Lega,cies. Thus,"'L 4"J K!'" 
} . p q. L ' 'fI4~I'" to (now a' e I;)n m~y gIve a ega-

c'1~ we Jl'Ulft exatnlnc if he is not UDder 
{ot:t;Je of the .DC~acities which hi'\ider 
a MilD from- ~~tf1g, 2 'l'eJ1:an1en~~ and 
;vhicb h~q l¥en exp1a.ined..is· ;t~ir prQ-
per Plac., ITt '. 

. II,:""''' ~ s,;I;Qtuf 'IljlmltIIs • 
.', ' 

II 
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II. 
2. At What Seeinl1 tht: Rule.) toU{ hmg the Inca ... 
mne 4rt pant) ~t lH.qu<.athmg ~re the fame 
1t'e':'''dcDn'~,\ ith the 1e of the Incapaclty of maktng 
cU"JI er , I ' 

ceafed, :l.nd that he oaly exetcifed !
Right which he ought nOt co be clepn
ved of by this Legacy, notbing co~ld 
be imputed to 111m that 1hollld render 
him unworthy of the ,Legacy .. But ~f 
this Legatee, after haVIng receIved.hls 
Legacy, lhould impeach the Will as be
ing forged, pretendmg that the Exc<:u
tor had made it, aDd the Wi111hould be 
confirmed by Sentencty) he ",ould lofe 
the Legacy becaufe of the Injury he hlUi 
done to thIS Executor. B~t if the Le
gatee who is next of kin, having re
cei ved the Legacy left h j m, fhould after
wards attempt to anllul the Tefiament 
becau[c of (ome Flaw therein, which 
ought to have this effect, [uch as the 
Illcapacity of the Perfon inll.Jtutcd Heir 
or Executor, hi~ A8:ion would be re· 
ceived, and it would be no bar to 
him that he had approved the Tefl:a
ment by receiving his LegJcy. And 
ill general when the ~lefhon is, whe
ther a Lcg:-ttce who receives hlS Legacy 
lo[c~ the Right whIch he rna}' have to 
the Inherltance; it IS by the <.. trcnm
flances of his Perf on, of 111~ COl1djt1on~ 
of hi~ A~e, and others, tRat it ought 
to be decided f 

Iht cat. a WJlI tll<.- Ruk!> concernIng t lC tIme 
Clly or!~ '" hen'", C a.rc to confider the Incapacity 
capacll'y vf of the Petfim who clt{poft:s, are the fame 
Ih II'trjGn" ith rdireCt to Ler7acies~ a~ with re-
'i.t'bo M"fiU I fi' .r. f E 
rheLtf.'H'J. (ped to tbe 11 Jtut1~n 0 ,an xtcntor, 

j. Who 
may reo 
CtlVf L,. 
,dClCI. 

and they arc e).p1:l1ned 10 the fame 
Pl.lce b. 

b See' tb, 14th Armle, lind thof, II1fd follow, 
fJ{ the ad Seftl~n ~f 1,jilllmntJ• 

III. 
All Pcr[Olls who are capable of being 

named Execlltors of a Will, are alfo ca
pable of rccClvil'lg Legacies; and it is 
only (uch as are capable of being Exe
cutors that arc capable of being Lega· 
tees. Thus, in order to know who 
thofe Pcr/l)llS are, we need only to con
fult the Rules which are ret down in their 
pi opcr Place G. 

~ S" the punt 2d Sefiwn ~r Tof/aments. 

IV. 
4, Perfon. We mufr not rank in the ntunbcrofPer- f llie qUI non ,ure fattum (telhmentum) con; 
f4nUlorrb., fons in("a~able of Lega.cies thofe who lendu) ncc obtanUlt, non leprlillur ab ~o quod me
'/ Lega'Jcs. A r 1 orthy of them rult. Ergu qUI I.gamon feClltU5, poll", hllLlllI dIXit 

ren~er t emit ves unw aDlHtere debebu quod confew U~ cll. nc ro V(,IO 

Thus, for example, a Legatee who by qUllcgatUlIl accepu, fi Ile~et ,ule factum elle (clh
«ollulion ,\lith the next of lon, or out of . mentum, Dlvus PIU~ Ita refcllptit: (0 'nail \opIJro
fc)me other MotIve, {bould (onceal the nlS lltet ab butde tnflltuti1 acceperam legata, tamm 
T II: t 'nl hich he had a Legacy left ji If I)US ~~ndll!ormjuem 1II/u" ut obtmrle tI.trr il' 

e amen I v., f lillie", n~n poUlt, (7 Jure mtefii/.tl 4(1 cos ",'gn.J.1 j per--
him, would render 111mf~Jf ullwortby 0 tIIut, P"~,,, hAr,d/14tem tHo jim poterulI, Pro-
it d. And every Legatee 10 '\\ hom lhouJd hlbendL aute:m lint an non, ex CUIU('1u~ PCI funa, 
be found any O11e of the Canfcs which conditione, OI![,lte, ro~U1ta caufa a Iud Ice cOIl!btUen-

. dtr the Heir or Exec"tOf unworthy dum eril. I. 7·~. 1. Jf; de 1m 1U& utlnd. aNf. ~t:e 
refn I I I· d 1 h h 'e the: !etond and followJn$ Arucle~ 01 the third ~e,,-
o t Ie n lcntancc, at! w 11C a~ don of an unduuful Teltament, 
been explaintd in their Piac~; would be 
al[o unworthy of the Legacy e. VI. 

d 5, l~atarius vel fideicommllfal iust cela\Terit Altho for ullderftanding who the 6. P.r,.;. 
tlaaMCnUutl~ lot pollea hoc in lucem emerferit, 'an Perrons ate to whom J eu:ldes mal! be tular Rultt 

1 poifttlc:gatum flbi reltaum is qlll celaveri~ eo r'_ " !\r<-cr":'" 'fl. ,on nml 
i'qta.a~I!(o vindu:arcdub1tabalUf, quod onmilllllnbi. len, it be fufficiellt to know; tha wh9- p"fi:. 
bell{lisM elfe (<<nfc:mus, Ut non amrjat fl~1I1 f~ ever is nOt incapa1:de of belng Heir or wb/VM'J 
dUI!imkis. qUI v?lUlc bzrcdem ~~ltllte lila de- Executor may he a Lel.at~ ,; yet' thete rml'll' L,.. 
fraudare. sed hu,liinodl ~atlun ill; 9,uldl:ltb DUfe- are in relation t~ ( .... is S:-,:,\J:~Cl fame pat. IJI'"S' 
Nt!Ir. Mancat *,tM quaa pro lIOn kttpto apud -b:e- • 'I.... R-" ) "j'" ~). ~,JQ 
red.m: Ut qui alu nw8o_ CI~ dlmav", ,ipfe tl~t.1~t we~, ,"~~' ~t is nece£(art 1'~ !iM. {cnuat jailpr'llI. I.~~. C • .,Itg,t., , djG:nm~iIh ~\~JllS general R\Zle, ' ... 
~';" $u fh, 3j WI;' 1/ lUirr __ 1$"""'~ _;becs:u{t J:bef Ire bceptliotlS to it • 
• ..-l. • or for bthetr~4era.tioQ$, \\Vbio~~'bM 

V. , '" Witt be aMei to judge of iW}* ~ 
' .... n ... e" ... ~i~ ~I dlr', t.a.a_" which tollow'g.1 ;', . 'Ii " 
~.~ r eKe... I:DC t"el""" , 1 J, I, ~ 

{o~s' tb>.: of Legaciei, r '1ft" ~I!t I, 8~ .~A""$,."'i 
b¢ioiT It It{~ l\im~ h~d' impA ...... &R',2!I., ~" r' ·~If.~;~~ 'I" ,I, , 
, Q b ';,fA";"~' b' h ' S"!""'"' u,n'" [. ~ 'I .~~, VJt ' \ ... ~11 t 6, ~I@.~~t; W 1C ~ont:~,IIea,:a- f~.J'.,- ~;~ '''lit \ ""tiil:'" 

r' I' cjr:m his ~lQIlf' 'For ulfh~~b~~' :~ J n.., ~Qr ~~. , or re. 1. o.t 

" ~'''''~tlli"" ..... ibfs" ~~ 'J!ioaoIit b~ JOme llii tino .. -.:; 
, JRotl, ye(' r ir Utd l1lQt ~l"~ 1J1Wie' Jh proCpea: of Dea.th., oes ~t~"., 

waY' lojurc tho ODOUr of dw I)ci.. comprehcQd Legaeie$ of Alimony.: >.- liP.;} 
~ ~ 



OJ. Legacies. 
tneAp4bil the fa.mo being of an abfoltlte NQceffity 
ofotherLt- to who(oe\'er lives it is but eqwtablc 
gams. that aU PcrfonswhJ~roeverthould be ca. 

pable of receh'ing it. Thus one may 
bequeath Alimony even to thore who 
are under Sentence of Death, ot 'Oll~ 
delDned to other Punifumcnts which 
jmply Civil De:l.th: And whilft they 
continue in Life, they may enjoy a Le
gacy limited to this U (e h. 

If Si in metallum daml'l;1to quid extra cau(am :lit· 
i'01:'I!torum re\lfium fuetit, pro non fcrip!o eft, nee 
ad fifcum pertinet. Nam p«nil' (ervus ell, notl 
Czearis. Et Ita Dlvus PIUS refcrapfit. I. ~. f. de hIS 
1u.l'ro non fer'pt. 

'I he /tI1IU Aj()t;'II1S 'U·hich ,mIke a Ltg.1C"J 0/ Ali-
1110/'/'1!' " Perro,. condemnLJ loDuuh, or '0 AnY'otlJer 
Pllmlbwk/'Jt 'Z.vh/(h Implies CiVIl Peath, t(J jNbfijl, 
fiem to ju/lify Ih, lIt I Lelary in f.1vour of a" 
Alit" who jbouid jiand In nmJ 'f Ihlt Rclttf: 
lind Jm Ituaf.wy,/ .1I1H,.,tmg ought nos to exclude 
hI11l/ro .. II" blntfo of 4 LtgtfC'Y of IhlS "",ure. 

VIJI. 

\(7·}he A Tefl:ator may'leave a Legacy not 00-
'Jlator 1 . t'I4~' Irave y to other Pedon .. hetide,> hlSE;\eeut'ors, 

a 1 elac"j but even to the EMcutors themlelves, 
to 1m if they be more in Number than onc ; 
/'J.Wltors. for one Executor alone having all the 

Good:. of the Inheritance, be cannot 
Owe himielf a Legacy. Thus, whelc 
there arc two or more E).ccutors, the 
'Tcfl:ator may bequeath eithertoany one 
of them alone, or to everyone of them, 
what Ill' t111nl.s fit, and difiinguiOl them 
bv particular DJfpofitlOnS of certaIn 
Things i 

, ~l \lui ex knedlbm fucl'it leg:;uum, hoc clcheri 
t'i oili.,o Illd,<IS famlhx c:rcircund:,r mOlnifcllum eft. 
I. 17, §. 2. if. de leg. I. 

IX, 
~ 

9· A r.e- If a Tdb.tor had left 3. Legacy in 
gary left common to two of his E>.eclltors or 
Iff 1.1'0 l' fi 11' I d 
E'CIUIOYS, e arpentary ,ueJr~ t ley ",oul fllare 
pov' to hs Jt by equal Portionb, altho their Por
J·rl'icd. tions in dlC Inll(:ritttnce were uneqnaJ, 

un~efs th.., Tefrator h.1~ diftingl1jlhed the 
Portions of the Legacy, in the f.tmc 
~l1qer ~s thafe Of t:h~ Inheritance. .aut 
llot Jla,ving done it, their Conditioo, 
altho different in \"~f~ of the Inh~ri
ta,ce.· Js the ~c: ill f~e Log,~y J. 

1 51 ex p~bus p.edibus AUC di£padlMts partilms 
'r4~i ~_ ead,tin ~C$ legata lit: hilredes, 
Ililil 1"9 .r~iCJt.l, J'<)I'wll:t~ fed prb virUi ~ I •• • 
tum.~\~ 1.67-'~ 1. fl· a, lI,.1, 

',X. ' 
to: '1'1,. • 1f tl10 'refiameut.fY Heir) who is 
Iiftll7l1'~~· liI\cwife'a, Le:ga.ree, ,ieJ3cwftces tho l11he
""y 1!elr. ritaUt"e, he wilNJocbi 'for rlJir;iJeru-iv'd 
Whqulltlfo C h' 'L ,.-I' i "liAf:. ~ 
II'Leg4". 0'0 JS cgacy. .i"'or r ,\\,aSl ~ ~r 
mil'] 1tI,,' rlt~ tQ ~bl1aiu £oom one of the ~,o Fa .. 

Tit. 2. Se&. 2~ 
yO~lrs, and to Irccp to the other 111 A no to I'IS {e· 
If It was a S6n that was iufiituted Hc~l' gilry, art! 
. d d L nIIOUf'6,' In p.1rt, an name a cgatec bt, the t' J I 'f fl: I ,Jt' 111',}cr. 
~ amcnt of lus Father, he might ltkc- lan{C, 

wl[e keep to the Legacy, without bt:Jn<' 
cha~~cd with cOlltravening the Will (~ 
the I efiator hIS Father; fillee he mirrhr 
very decently C~Cll[C himfelf from m~d-
ling 111 the Affair .. of the Inheriranrc. 
and leave It to thore who \\ ere calkd to 
the Succcffion with him n. 

m Sed & fi dbfti'nutrtt fe ha:redit3tt', cl)n(c.'qui ~Ilm 
hoc le~~lUm poKe conftar. I. 17. §. 2.ff. .J~ t".~ I, 

n FIlla pater quem III potdl~te lel1mur, htlt'di 
pro parte mftlluw, legarulli quo'IUi! rebnqlllf . du 

. lIilima fcntenti.1 ell nlllJmanlllllll d~n~~.1fl.l.tlll LI 

legati ~tillonem, fi patm ab!bnuerlt IJa'lcdnarc, 
non.ellll'll I~npugllatlll judiCium :Ill eo ()lll )uil!1 11· 
lIonlb\l~ nO,UIt neg0tl\s hZledllarhs u})ph,~ra. I. S7. 
cod. I. l2. C. de leg. 

Xl. 
A 'reaator may Ie.lVC a Leg.lC\' to a IT. 0:(1" 

Pcr{(l0 unlmown, and e\'cll Ull, crui1l, "',1', leaa 
'd d I r C 1/ L, 'a<y p~OVl e t llt ,ome IfCUmflJnl es m;tl It Ie I';}' 

hIS Intention, and the J\1orn'(;) rilJt in- ~1JOll n 

duccd 111m to it, by whIch we may Por)"}", 

come at tile li.llowled<1c of the: Pel [Oil and ITI 

to whom he has left theLcgacy. TJlLl~, ~'~:.r 
for c:\amplc, if a Telbror hud bc- J,lt,,'. 
qucath eJ a Sum of Money to a Perfon 
who {liou1d 00 [uch a Piece of SCfvi<'e 
either to himfclfJ or rome one of ill') 
Chlldrm, or ot his Friwds; he who 
OltlUld h.lppcn to oc the Pel [on who 
rendaed tIllS Service, would be the Le-
gatee, altlh> tIle Tefiator bJd died 
wirhoLlt IOlOwing who had dont: him 
tha.t good Office Q. ' 

o ~udalU lelei!atus fa{\:o telhmcnto, poll hxre. 
dis mf\mllionem, & poft leg:ll~ quibufdilJl dam, na 
fuP}em ; SJ IjUIJ t/X Jured/bus, (iIlle,,!'!), amICI!, quo
rum hoc Irj/il11Jeffto Hlm/lenem IMbul, ji1J' 'lUIS ii/HIS 

reflllutlomm m/hl ImpflTiI'II'Tlt oib .mptratorf, V' 
lint' d,r:cfJ~ro) qlMm IJ grilt/IIS 4gertm ; vQla d.lrl 
eI qlll,d rgent, (J "ttris heredib", 4"'101 /ot. lJ
nus ex hIS quos h..l:1 cde~ f,,,(,Cer3t ImpeLraVlt ei re
filtutJooem, &. anrequam Id f(lret dccc{IiI. Cum 
de fidelCornDllifo quarerclul, an debc:nmu' COil (ul. 
tUS Julianu, ref}lOndl[ deucri. Sed etiam d non hoe. 
res vfllleglltariuB, fed alius ex amlCl5 nll",n'lt CI,IID re
flltui, ~ CI fi~ci~'9DlmdJum pr~nafl. I. 5' f. d, 
rlit. d/llt. 

XII. 
One may leave a Legacy to one Per- J 2 • .A t,. 

[all illlong Illaoy, as to Olle of the Chil~ ljf,,~].& 
f S f R · f ~"e PJ ma~ 

dren 0 a on, or 0 a elation, or 'J) "'Y Pt(. 
a Stranger; wberiJcr the Tdlator ex'" (ms. ' 
pla(n die Circu.l1d~ntes which might 
di!Hnguifbtbis Legatee, or that be 
lca:vestbe Cloice of him to his Heir til' 
a"ecutor1 or to fome other Perf on. .And 
in me firl~ Cafe, if the Le~~t(!e is fuf~ 
ficieptly djniQgujtb~d~ he alo,ne wiJ,l 
hif,ve rhcrLega.cy_ or if he is not fuBi .. 

cicntly 
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cientfy difiingnilhed : aU the Children 
w III ha\'e theIr :)hare in it. But jJl the 
fecond Cafe, he who !ball have been 
no!Il1ed by the Heir or Executor, or 
othet PerCon, to whom the l'eltator 
had gIVen tlie Power of naming, wi11 be 
the Legatee And if he who had the 
power of naming, dies without having 
named anyone, the Legacy 'W ill belong 
etCher wholly to one Child alone, if 
there remains no more than one, or it 
will belong in common to thore who 
thall remain. Thus) altho the Legacy 
wcre deilined only for one Child, yet 
none of them being diftingUlfl1'd from 
the other<:, it would go to them aU p. . 

P 51 bxrcs damnatus elfet, decem uni c:x libertis 
dare, IX non (onihtuent cui daret; bzres omnibul 
eadem decem przfl:are c:ogertd~ eft. I. 11- §. J. If. 
del'g. ~. 'V. I. 2~. tod. 

'S1 clIm forte tres ex familia cR"eilt eiua qui (flni 
e'llt /lImilM) ~dei('oll1m1lfwn reliquit eodem vel dlfpa
ri ~ranu: fatis erit un!' reliqui{fe: nam poftquam 
pill'lwm eG volunrati, ca:rcri condiuone deficlUnt. I. 
6 ,. ~ 2. Jf. de/tiM. 2. 

l(lIg/) fundum (urn mOYllrll repttUlls, ,x Ilbrrtil 
('flI vull!!. ~od ad verba acriner. tphUS edt clec-
110. Nee pete~e qUlrqu~m poterir. quamdiu pra:
few alillS pOlcl1:. neflll'lto eo, priulquam ehgOlt. 
pecent omnes. IColque even!IlI, ut quod LIm dalum 
eft, VIVIS pluribus unus petel e lion poffit. fed Oln
ncs petam quod non omOlPu.s dJlUm eft. Et WI 

demum petele poCiit unul~ il fohu moricluc eo fu-
perful!. 4. J. 6,. §. 1., . 

XIII. 

nefit . of die. I..egacy, either every"pne 
for lumfclf In particular, or for the So
Society in general, whell it thould be 
efia~li{bed, the Legacy m!ght fub6£t ac
(ordmg to the CircumO:ances s. 

sCum Senatus temporibus DiYI Ma~d permiferit 
c?lIe~i,s legare : nulla dubzcatio eft. quod fi corpo
fl CUI Itcet cOlre legausm fit, debeatUr. Cui autem 
non licl!r, {j legctur, non valcbir, niG fil1~li's lege. 
tur. Hl cnim, Don q1lJU tollegium, fed !JUaG. 
«l'U homine, admittentur ad l~atum. I. :<'0. ttl th 
rd. dub, 

SEC T. III. 

WhAt things mAl be de'lliJetl. 

As to things that may be devifed. 
it is necel1ary to obferve a Dif

~inCtlOn of LegaCIes of two fort~. On~ 
1S of the Legacies of things of which 
the Property pa{fes to, the Legatee; and 
the other is of Legacies which do not 
convey to the Legatee the Property of 
any thing, but only an Enjoyment, or 
tI.le Vfe and Profits of a thing for fome 
time, or during his Life, filch lS an Ufll
fruCt, a Pennon, A limon V, or other 
Annuity. The Legacies of the firfl: of 
thefe two tunds fuall be explained in 
this and the following Sechon, and 
thofe of the fecond fort {hall be the 
fubjea Matter of the fifth Seetion. 

The CON TEN T S. 

13' .A Lt O,)e may leave a Legacy to a Town, 
f:.Z:D 

II or other Corporation whatfoever, ~. he· 
~:h,r ~;r- ther Spiritual or Secular, and dlrect that 
pcrllllOF1. It be M'plied to fome honelt and lawful 

ufc, fuch as ,tin- pl1bl'ick BmJdmgss ,£01" 1. One may devtfi every thing that ;1 in 
mai11tainiog the Poor,. or for othel' chari- Commerce. 
table Ufes, or for the publick Good of z. One C4mtot Jevife things that a."e luhlick 
the (aid Sodety '1, Al1d we muLl confider llr confecrated. . 
as a Legacy left to a Town or other 3· One m~v llCfjtltath a thmg belonging to 
Corporation) that ~'hich is left to thofe I!.nother PerJon, 
'who rompore the (aid Body, as to the 4· A TeftatOY may {,equenth a themg 'Which he 
~ha~ital1ts of fuch a Town, or. other kn()'W! is not his own. . 
P)~ce, to the Canons of fuch a Chap- 5· Tht Lega~y i.r null if the 7iftator tbot«ht 
~r, to the Monks of fuch a Monan~ty t. thauhtthillghe ht'Jwafhe.4 ~ h;s~0Jm • 

. But we'muft not reckon in th~number of' 6. Exception tube forego;¥.. 41414. ., 
': ~~i~ tions capable of Legacies, thore. 1· If the thing "e~n:.s t? t~fta7111lllary&ir 
.:,~~ch are. not duly etbbJilhed and a.p- or Executor, ,t 1S,~i.rtmr,,11II, 'WlJet.her tM "I.e-d. But if the Legacy were left. Teftiltor knews, or ~'~.ant oj this FaQ. 
'. : '.(~~n'y to the l"articuJar Perlo~s who 8. ,:1/ tl,t tl,liHg ~W, '~long$ d/r'"~ 
" '!~~AlJ,nd to form therofelves llJtO a . ttJ the LtgatH~ 'lIfl.tga.CJ tr ujeje/r. , 
,SOC 't~.' :that they might '~p toe Be- 9~!t. the J.:egat"lJflllItfj",red '?J"'IIbpt/thlt, 

• • € • :.i .. . . :'.:" ·~itU 'What I'WIU .b''1UB4thttl " ",~,: • 
. . f ~ qUidi"U~ qt CIVltatlbus ~~ v~, 've , . l.;egacy will ~t . .0. . ,.), i'" ',. 
~. dllUl~.re~Uatur, fiVe! jn Opul, live ., '\",r, .t.;-fi . "·""'·ir.~.J t;~~. ~, 
.... ali~.,~ in .uditionem puerol1ltQ,'·'iIte qlJi<l 10:" .4~!JI.4tJ ,fJI, Jr:J a".21,,«"''''']Jt!'II. 
aliW"'t .. t~.~'J;\.~.t. . \: ~erD1I;)}tufoi/,ef.'4U)';J.' . ,':~'~''''. ":,,.;(f/;, 

.~ . ·'~.m a!l~~·lttlltN pnta In£ir~ (f~ " 'J l~ 'WO I4lrcMf rJf one dltJ the· ,., ~I: 
~~., puellifque) felilbam fuel'lt, ad hOQNCm : ate tJOt~ 1 '-&;'1 t~ thtfi .J.:I.o.t., 
~ilptrtioeteterpoll~_' I.IU.,H. "." :'~" 1'M '" .i~~' 'J'~...J. a!!~,:!",: 

, . '.ylt,~bus ('ivitatis ~. 1VC1 6d~ .,. ~. - l1" ~. a ~ or ,H~ ,M 
~ ;.ti .relittwb ~. (II. ~ f.' IH ~i. ", tiikif.ft,. Tlljllltqr h4$ '~flItIl II· SiJJtrt, ~;I 
J4 • e \,.,' , , '"' '¥eau"to thllt Share. " 

1 I )~ 

, 'u~'~ 



"\~legatie§. T4t. 2\ &cl 3-
13' ..tI t«dI! to a 'blb.'q.f whnt 'he ow'I.r. 
J 4i-. tr,hll ~, fJ/ 'Wb4t is Jue fro", one 

if 1/iho.tPn ~ns 1bh~ art indt&ted for the 
jam, Sum, aCf/."Iits only 'him to wb. it 
is left. \ 

1 5. The ug/ltJ of a Delay of P ftymem to a 
Dehtoy, difchat'gtl him of th~ lmel"tjt for 
that lime. 

16. In. what fonfo the Fl'ther who tJ Guar
dian to 'his Son may lie d,fl,hargeJ 
~m gZlIing ali accofllft.'if his Admini
!flration. 

17' .If lJg'(lcyof a tbing laid in Pawn. 
,.g. One may Ikqueath things tlJat /lye 'not In 

being. 
19. A Ltgacy of t1 certain QuaiZtity of 

Corn to f,e'lla/r.en out or a trl)P, dr om of a 
·t:e,'tltin Pillce. 

t:o. Ali i7Uiefimte Legtlcy of Mrwetlb1es. 
: r. The Legacy (If II <Yhing fpectjled Its /)e

Jo~Hig to the 'rr ejllltoy, IS null if the 
T);ing il not found among hlJ G(Jods. 

? 2. A Legacy of a tbtng indctcrmzned In tts 
ktnd, how it ought t(l he u11llerjlo?d. 

" 3' .A 'Ugary ()f a Work to be done., 
"4. An itzdefirtite Devifo vf n. Lan'tl or 7e

mment is null If tbe 7fftator has none. 

1. 
J. On ONE may devife all fortsoftbing'i, 
m.,"j dc- Moveables or Immoveables,Righrs, 
vh'{~ f'llthr"j 5ervices and things of any other 
1 mgt at '. d h 
j, I~ Com. kmd that arc lO Commerce, an t at 
m.m. may pafs from the u(e of one PerCon to 

that of another a. 
II Corpora l~fI omnia lie IUr:J, & fervimres 

pofi"unt. I. 4 t. ff. d, llgat. I. See the fol\awing 
Al1Ide. 

II. 

III. 
Altho one cannot di{poCe of what bc~ ~. Q", 

longs to 'c;thel'!i, yet a Tefiator may 00- mil., "h" 
qucath a thing which belongs to ano- :::,':; b: 
ther ,". And fuch a Legacy may have longing" 
its effeCt, or not have it, according to tl7Iothtr 

the Rules which fonow. P,rfon. 

, Non Culum teft:ltoris vel b2redis rell, (ed ttiam 
aliena legari potel!:. §. 4. '"ft. rh l'l' 

, Altho it may '(cern fomewhat 
firange that one can bequeath a thing 
which he has no right to difpofe of, ami 
efpecially a thing which he 'knows to be 
:tDother~s, and that it docs not fecm 
poffibie chat one :in his right Senfes 
fbo111d make fItch a Difpolition; how
ever feeing a Tefrator may oblige his 
Hei!;" or Executor to purcha(t: an Efrate 
for the u[e of a Legatee, .thIs woul~ be 
in effea to bequeath a th1l1g that IS a
nother's. Thus we mufl underfland 
what !hall be {aid in the following Ar~ 
tides, as meant of J)j[pofitions of this 
Quallry, or {ncb that onc may judge 
that the 'fefrator did not intend, to 
make a ridiculous Legacy of a li('\ufe~ 
for infl:ance, belonging to his N eigh~ 
bour, without ha.ving any Citcufhftance 
that Ula y juflify {nch a Difpdfition. from 
the Imputatiollof Ettravagallce. For 
it ought to have fome Foundation and 
{orne Motive that may agree with good 
Senfe, and render it jll!t. 

It would [cem that it IS only in this 
Stnre that we are to underfbnd the 
Rules which we find in the Roman Law 
touching this Matter, and thac the Au
thbrs o( thofe Rules neither could, nor 

2. OTle Since one can devife only what may intended thereby to authorize the im~ 
tll»YJOI J,- pafs to the Ufe of the Legatee, the . D'C! fi' f h' s tl 
'VJ.'fe Ihmg. Legacy of a publ:i('k thing, or of a con- pertlDcnt. 1 po moas 0 t 1J~g .0 
t 'lit IIrs P db' h Eff:!l. which neIther the Tei'i:ator nor hlS Helr 
publ,clt Dr fecrated la(je, woul e Wit out ne,-1., or Executor had any right, and when 
conjiml' and the Legatee 'Would not f6 much as there was no CircumA:ance that could 
ted. ha'Vc the Value of thelb Corts<()f things, make fuch a Difpofitioh appear to be 

whecl1er the Tefrator was ignctl1!tt of reafobable; as 'We onght likewife to be
the Q!lality I Qf the things, or :t:ne-w . it. lieve, tha.t by permittiRg a Tefi:atoT to 

, AIW in this laLlCafe {weh a Dl1,po!inon bequeaeh what did not belong to him, 
.ould.be the Aa:tif a Maf.bnanb. tbf1 did not thereby mean that a TeLla-
_ ~ ~ Ipar~J1I; ,alit 10rUftl aJIin3JUlQl, vel tot might in confcience give away, or 

4dCD\ Q"~MprLnod. po[c c:o~t. Sed 6t ea A- Legatee retain a thing bequeathed, 
!~~._itt 'tonnam. ,.JtPnonu r~na which belonged neither to the Toftator, 
.' ~~, patt~QnU rant. fi '!:gcn!ur. DIM; "'or"o his Heir lOt" Executor. We add . ~«tW.onf1b c1~t przttari. I. ~,. S. j,1IIdt. t!J' R .... • 

,'~tjl. • .t. 't:o 'fW'io.ij. ell: tatlll legitl teft.- this 180ft Reflexi0n, ,btcaufe of the Sen~ 
'~~(f ~.~ h So ~. il'f ,., time-ht of fOUle Author'S, who have been 
1\ fl, , .' ~1#:~hil.tlrlltl"I,.,~":trlit!tJ'PJ~ of opinion that the Canon Law ~(!jIl1. 
\ U~~!t:ii ~~~ fifo; ~~:.~ 4emns as ~,mu all hLe~~~ of 
~7i~I;>: 1), #;, rU;iIS' 8.f'; ~ belo~JtJg 'to or er renOU; 
J/.I~I!"" __ "1"~i, 4 Chill'll fit ,11. aft" 'Which "they U;UfId upon the ~1W4 of 
-'#hf.~l'-fo •• ,. "'~l'id ,h. t:htt~~." t11~ 'f*lth ·'o.aptcr ilt teflamtntil; a&ho " :~c:;,~i _,:;:.::~~ th.1t ~l be only in a.~u~l' 
'ru.""btJmginf" ,,~ . <2m~ ~ Cafe, ,w~ere the Leptet MitB.t1l pb-

'V II < X (e4ioD • 01.. 



feffi~ of the Thmg bequea.thed, r!'fn
fed to live it back. pretending to found 
~4 Right to the Thing on the ~lel of 
the CiVil Law, which had ~rmittCd 
the Tefi:ator to bequeath it to him. No 
Perfon ('auld ever llnagine~ that in ruch 
a Cafe the Legacy ought to diveLl: the 
ProprIetor of his RIght- Thefe are the 
Words of that Decretal: Aliter nofler 
F c()n'lue(ius eft, quod '{Uo1Jdam p. pater 
fuus a/Hlua Ecclejia 'iJeftra, .{ep'tlturl£ fua 
gf'lUla, Juris alilf,nt relt9"it., Et quidem, 
leges hUJuJ {i£tteli hoc habmt, lIt ht£I'es ad 
folruendu~ f,lJgAtur ji (lUaOr eJUs rem /ega'iJtt 
alwZfl1n .' fetl qura lege Del, non aUtem lege 
hUjUf f.r,ul, rui>JtmuJ. v(dde mthi '1Jlfutur 

injrlYiUl» ut I'ti tiP, le!,atll. qUit cUJu.Jdarn, 
l:'.ccJejite eife perhihentur, It te teneantur, qUi 
altclul ye/lttuere debtllfll. It is true, tliat 
the Terms of this Decretal feem to cotl
demn in general the Rule of the'Civil 
Law, a~ being oppofite to the Divine 
Law; but feelOg It is only with refpcCt: 
to the Iojunice of this' I.ega.tc,e, and 
that,a, Legacy confOlmable to the Re· 
mark we hfl.ve jufl: ItOW made, cr to 
the ~a{e wh!ch 1hall be ("plained in 
~h&.:. llxtll Article, wou~d. have nothing 
10 It contrary to th(; Dlvme L:nv. il l~ 
nccefia.,ry, in order to gIve to this De
~retal its ploper and jLlfi Meaning to 
app~ it rather to the bad U fe that ~ne 
,~·ould make of the Rule of the Civil 
Law~'~h~n to the Rule it felf. 

V: 
If it is not ,proved that the Teftator ~. Th' 

knew that the Thing which he' be- L'I'''' ;, 
q~eathed was not his own, the Legacy :::IT:~ •. 
,w1ll be ~ul1. For it is prefumed, that lor thDught 
?C gave 1; a.wa.y ably becaufe he thought Ih,,! the 
It was illS own, and that otherwife he Tlm.g h. 
would not have charged his Tefl:amen. h'q,,'.th~ 
ta H' 1:;' ·.L • f,1I 'W.s h" ~y elror ~xecu[or Wl\t.l, a Legacy 0 ,wn. 
thls Natureg. ' 

. g. QpQd aurem dixlmus aliellam rem polfc l~riJ 
Ita IhcelhgendlU1l eft, {i defunfius YC'iebat alienam 
rem dre, non Ii 19ftorabat. Forfitan emm fi {e!VIf. 
fh ahenam fern e1fe non legalfet. Et Ita DI\lUS 
PIUS refcnpiit. S. 4. mfo. d, Ug. 

VlderJ pOilUS quod habere (e ... ret~~ret, q~m quod 
onerare bredes veller, legaffc:. I. ~6. ", j. Jf. th 
lifo CiJ' uJ"fr. ieg. .. 

VI. 



, f 

,OJ f,.Agacies. Tit. 2. Sect ~ 
1"IJtthcl' ctoo' altho this T~llatol' had believed 
the Tef/a· tbat >the 'l'hin~ was his OW11 yet we 
I" Jrrow z", ' 
or l~ trllo-~ht not to prefnmt: JO thIs C.t[c, that 
rl1ntO/thlJif he had known that it was not his 
:IaCI. own, he would not: ha~e bequeathed It, 

and ~o.uld not have been willing to 
buraen his Te£b.mcnrary Heir \\ ith the 
prOturipg it rome ot'ffiN' way; IiB<le he 
might have very teafor/ably judged that 
it would be .1$ eafy for his'rcHamcl1ta
ry Heir to ~ive that which was his own, 
a~ that whlch fhoald be a part of the 
1nheritance. Th\f~, we ought to pre
fume on the contra.ry, that he h'\v ing a 
mind to leave chic; Legacy, w0u~d not 
have been diverted trom dOing it, altho 
he had lcnown that the Thing helonged 
to his'I'efiamentary Heir or E '(ecUtOr /. 

~ Si ""' warn quam eXlftimaaru me"m, tt" ha:· 
tede inlHtulo, Two legem: non d~ Neratll PllrCI 
fcntentl.r, lice con{\ltu:ioni locu~>: qua l:lvetUl, non 
cogendum pla.fiare le;:lttllTI h:tredem, N:lm fue· 
cutfum eft hzredlbus, 11(1 cogertntur redlmel'e, quod 
td\"tOt [uum exdhmans rehqmr. Sunt ~nim magis 
in legandl3 CUIS lebus, quam In ahems comp;u.mdls 
8t pnerandls hreredlbus facihoYt5 volulltat~$. ~10l1 
in hac (pecre non even It, cum dominium rei fit 
apud bzredem. t.67' §. S. ff. d, ltgllt.~. 

VIII. 

~\. Jf the If the Thing bequeathed did belong 
~:::fh:i to IJthcFLegahcce, tdhC Legacy,\\. ould be 
helongs al. nu. or e coul not acqL11re a new 
Trar1~ to Right to what was already entirely his 
the Ltga· 0\\ n. Ar,d \\ c ought t<;l prdiunc that 
fe" t/,c If the Tcfbtor ha.d known it, ht: would 
I?[~~?:s not ha\"e made ruch a DlfpoGtion. Thus 
ti,t t)... iI' 

1t woulc remaIn .always llull, alt 10 Jt 
{11ould afterwards happen that this Le
gat!;!c fhould alienate tbe Thmg that 
""3& bequeathed to him: and he could 
nBt fo much as -demand the V J.lue of 
iti. 

I S.d fi rem legatarii "luis ei legaverit. inuu\e eft 
legatlUi ~ quia quod propr1llQl ell ipGlIs. amphu~ 
eJl)s fUfi no~ pcncil. :Et Ikef alienavmt tam, non 
4ebe\ur Iilec ipfares. DCC a:tbmario ejus. ~. J Il. /11ft. 
Ih It$,-.J. /.1)_ C. ,qtl.. 

IX. 

'fhing bcqtJe.athcd WQuld remain null, 
ll.nlef& it filoutd appear that hi~ Inten
tIOn was that tho Legatee {bonld ha\ e 
j~ thi~ C~fe, beG des tbe !'hing it (elf, 
hkcwlfc lts V.tluc. But If this Intell
tlOn wa3 not very evident, it would be 
fufficicnt for the Legatee to have wlth
ont any Charge!> the very Thing which 
the Terrator intended to give hun, altho 
he came by 1 t another \\' a y, finre by 
that the Intcl'J(ion of the TcfiJtor w()u~d 
be a.ct.otnphfbcd. m 

,., Si res aliena legara fuerir, &. elU~ reI vivo rel-
1.1(01 C leg.uarius doltJlnw Inltu~ fuent: li q!ll~ ell) 
ex Wlu(a emptlOI1IS, U leltilmento act.one pl'fliUln 

(oo(equi poteA-. 5r vetO ex caula IUlratlv~, ve1utl 
e'( ~Ona[lOne. vel ex alia t'imih ("aura, 3gel e IlQ/) 
poteR. Nam [rae.blUm ell duas ItlCI";ttlVD$ caU!.1S In 
eundem hOlllmem, IX eandem rem concurrllre non 
polfc. §. 6. mli. de {rolli, 

d • b 

FI I!lCOOllJllffulll rellltu01, & apud eum, CUI Ie· 
hltUll:' cO:, ex (aUra IUtl atlva IDvemUIII, l.\.t'I11;1II 
pldC"UI!: mli delunltu~ x!hmationclII quoque qilS 

1".t.llari vol lilt. 1.21. §. J. jJ: d, leS"f. {. 
~larQ cum COrpora legata elmm nUlll ("x hili:! 

!Iva caufa polftdeancul', :10 a [ubGIlUIIS PCII p(JIlIII. 
Rl'fpondl) lIOn poffe. I. S8. §. 1. ", j. de i.g. ;. 

X. 
If it {bould happen that two Telt.ttors ,0 . .4 If

hJd bequcathed the Came 'rhing to one '~~''j /1 
d f. tfilt Jam, 

an the .lme P~rron, and that by the Thing to 

~ftett of one ot the two Lcgacic .. the thr faTAle 

Lcgltary had been made Marter of the l'er(071 fry 
Thlllg bequcathed, he could not pre- t:vo 7cfta. 

d l L 
t",r. 

ten 'Y the other cgacy to lu:tvc the 
Va.iuc of it. r01" the lntention of both 
the T'efiators would be fulfilkd, liDee 
he \\' onlt! have that \\ hich both the one 
and the other had a mind to give him. 
But if he had received by one of the 
tWO Tcfi.lmt:nts the Value of the Thin~ 
before he had the TIling it lelf, \\ hich 
mIght afterwards come to him by the 
other Legacy of the Tc!tator, \."ho wa~ 
Maller of Jr, he wlluld have the Bt:nef1t 
thereof, and the Tcfiamcntary Heir 
would be obliged to give it hIm n For 
the Valuc "illch he had already recei
ved, \\-ould not difcharge the.Tcftamen
tary Heir of him who had bequeathed 11 

Thing which waS his own, .1l1d ltv-culd 
not be juft that thi~ Tcllatnenrary Heir 
{hot1td reap the profit of the Thing be
queathed. 

" Hilc; ratione. fi ex duobus teftamench eadern 
J1ts el~m dcl"elllur: lt1terrft~ mrum rem, an .rib· 
.J:IliltiOnem eli: reftamentc» confeeullIs fit. Natu it 
I em t .. '-er qere non potefi; quia habcr eam ex 
~au[a Iucrativa, !i. zftlltullionem, ager.: POlefl-. §. <d. 
In j; ,,.fl. tU legal. 

XI. 
We mutt not reckon among Lega.cies n. Ttt~ 

of Qnc and the {.we Thing thoCc LtgIlCJ', If 
. X ' I' h one lind 

J Z W.UC 



TIJe C I VI L LAW, &c . . Boo1\. lV. , 
he [4T11' which coniifi in J. lilte Sum of Money, there be Goods enougb in the lnheri
um" lire or in a like I\uantity of thoft! (orts) of tanee to fatisf,y aU the Creditors ....t'tne 

rl!lt 'W11 • 'C N b .. yo .. 
LegaCIes pi Thing., tljat arc glVl:l1 by um er, Tdbto'r, and hkewJ(e the Falcia;an Por-
Jhe/aml WeIght, or Meafure; but only thofe rion due to the Tefiamentary Heir, as 
thmg. where t~ 0 1 'ellatorc; happen to deviCe .(ball be 1hewn in the following Title q. 

onC' and the fame Land or Tenement, or q LtberationCln debllori l'oifo leaari ,am CCflWO 
other pJ.rtJ('ular Thing which is the eO:. l. 3. If. ae l,b". leg. 
fame 111 Subfiance. Thus, the Lega- OQlnlbas ~'tor,bQs ea quz debent rettc'leg.n-
cics uf the like SUlm of Money to one 'lar ~ hcet domini corum fint. I. I. If. tId. 

and the f.ame Legatary lQ the Tdl:a
ments of two ddlerenl Ptrfons, would 
have their Effect: And if two Tefta
tors had bequeathed each of them a 
Penfiou) or Alimony, to a. Legatee, ei
ther of the fame or different Sums, both 
thcLcga6cs would be due; for it was the 
Intcntlon of each of the two Tefl ators to 
gIve to the Legatee a part of hi~ Goods. 
Thus, the Legacy of the one would not 
hinder the EffeCt of the Legacy of the 
other. And it would be the fame thing in 
the Cafe of two Ant'luities, or Rents of 
another nature, if the Legatee hav;ng 
acquucd one of them by.a DOllltiol1, or 
by fome other Tide, the othcr ihould 
he afterward~ left him by a 'fefta-
ment Q. 

,0 TId:! Seio ,e£rer:ml frLlmrnr:lrlam compalOlri vo· 
]urt poft dIem trrgelimmu a mone Ipfiu~. ~;:tIQ, 
cllm SCIUS, VIV.' teftatuce tl!Jfcrolm frum~ntarlam ex 
cau(a lucratlva habere ca:ptt. nec poffie ui, quod 
habet petere: an ei albo cornpetat. Paulus re
(pondk ei, de quo qllreritur, pretium te£I'era: pr:!!o 
ftllndum. ~oruarn talc fidCl1(Ommlifwn mag.15 In 

guantitate quam In corpore confifht. l. 87. Jj: ile 

li4~' 2. 
XII. 

12. The If a Tdl:ator .. havlOg a Land orl'e
DltJl/uf 4 nement in common wlth .'loother Per
L .. .,tl or fOll, had devifed the fame, witbout 
n"cm,lfl . J' p . f . I. 1" 
in whIch mentIOnwg 115 orruJn 0 It, out laylllg 
,In Tepa· barely, that -he devlfed the [aid Land 
__ ,Iltll on· or Tenement, the Dea ife would have 
~. 4hll", I.ts EffeCt only for the Portion thereof 
~ ~b~,;"il that did belong to the Tdlator. For :hltr, it would be prefumed that he meant 

~ ()nly to give .lway the Share that he had 
in tho {aid L41ld or 'rcncment p. 
l' CUITI fundas communis legatlJ$ fit, Don adielta 

ponione, fed meum nominllvl!ru, portlonem dcbed 
I(onlbt. J. 5' §. 2. if. d, kg. I. 

, It appears from thefe two Texts, 
that it Wolf> a Doubt in the Roman Law, 
whether a CredItor could bequeath to 
his Debtor that which he owed him. 
The Doubt was founded, as appears by 
thefe ~ords, Lhet domini forum fint, up
on tillS, that one cannot bequeath to a 
Perron \\-hat is already hlS, and that 
what is due by a Debtor I') Ibll the 
Debtor's, until he H:rips hlmfdf ofit by 
paying it to hIS Creditor. \V c make 
tim remark only bccaufe of the DlfIi
eulty which the Reader might find in 
thefe Texts. For as to the Valtdityof 
fuch a l.egacy, ",ho can douht of It ? 
But.we mufi add On t/w; Subjdt one Rc
fleXion more, Wbll.h another Text, re
lating to the M,mner 111 \\<hich a Tefia
tor might difcharge III'> Debtor, (eem') 
to d~fer-ve. It is a Law m wllich it is 
[.lId, That if a Creditor, being fick, 
had delivered into the H.mds of a. 
third Perron the Bond or Obbgation of 
the Sum due to him by one of his Deb
tors, charging the fald Perron to give 
him back the Cud Bond or Obligation 
10 cafe he fhould recover, alld to dell
ver it up to the Debtor In cafe he fhould 
die; and that rbls l.lfr Cafe ha.ppelJed, 
the Heiror.Executorofthe faldCrcdltor 
could not demand the faid Debt of the 
Dt"bror *. It is to be remarked on thi<; 
D~ciljol1, that filch a Difpofition would 
not be ;uIl:, and ought not to be exe
cuted except with {c\·er<ll-Precautions. 
whIch divers Circumftances might de
mand. For ttl the /itft pl,acc, it would 
be null if it w~re ·aade"t~<M'f~'!~ 
Creditors ()f th~ P~m:m [itl1o lhould 
give fuch an Otdefl • ..,:'Atid t~ondly, 
ftnce this Di{~cioQ, w.ould be only a 
Donation in profpdd: ()r,t)eath~ it wo~d 

~ XIlI. , be liable ~ PQ -"uttailed, both (or the 
IS' A r,;.,)p~A Creditor may bequeath to his F'\l~idian ~ott.iql,9E tQe,J~eCt.u:~.~ 
gltt"j" a Debtor all that he owes h~ or a Heir, Whldr 41Jaij be ~~~ ~~. 
Dft(J~~f part .9fit. But this Legacv,' as all the foltowil14it):'itle, a~lbttl;o"T~~ 
w",af,,; y' d ~ d' :... I: -tJ"'1S','III"'-: ~~d .'1 
Dum_, other ~~~tIes, oes na prcJu lce to ttlue .or w:; 0+. "' ..... ?QS, ",. ~ 

I, t~c Cre(b~Gr$ of th~ Tefl:ator, who are . And It wo ~~~w.re he , to"_ 
"f,%'cferred to' an the Lc;gataries, as, has ... Si ~ '~G,birograplntm Sm T~io ~~ 
f!cn mentiop~ in tl<e laft Att'i~le <If dait: Vijll~!JI.,. Ill" -'~J -.f/.llJJ.;r- ' 
I.~ tidl Section i ~'pd the Debt'ot~''Wb()-l' !:'e)jill( rlfJi~t I Dttld.t Tftius, <lef~o ~ODa. 
li$ tc~atee for w,hae' he owes, win not'·,. s~a: ::,~a! ; 1'!-~~ 
b~ difeharged Etdm his Dc:bt unlcfs ",,.J. "-""~~--- I ~'3 ....... 1I~ • 

, t ' ." IIC ~ DiD ... 
... ~ ~r ~ ,'\ '" 
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Dhninution which the" Cufi:oms m:alr-e of 
alpf)Jf~fttions made in 'I'rcfpetl: of 
Death, in favour of the Heirs o£ Blood. 
But altho there fuould be no Caufe for 
diminifhing or reducing the fame, and. 
that the ~o.fi:ion were only about the 
Validity ot fuch a DifpofitlOD, yet the 
Circumfiances thereof might give;,rie 
to Difficulties, Thus, for example,' If 
we fuppo[e that a Creditor, to Whom a 
Rent was due, had depofited the en
grolfed Copy of the Deed, by\vhich 
the Rent was confii tuted, into the hands 
of a third Perf 011, that he might deli
ver up the fame" after, his Death to his 
Debtor; feeiug there would be no other 
Proof of this Win of the Deceafed be
fIdes the'DeclaratIon which the Depoli
tary ihould make of it, and that the 
Title or Deed by,,, hich the Rent was 
confiituted would remain entire, the 
onginal Minute thereof being lodged in 
the hands of the Notary Pllblkk; the 
bare Declaration of thiS Dcpofitary 
would not be fufficient to prove a Di{
polition made in pro[pea of Dcath~ and 
to annul a Debt, the Title whereof 
'Would frill be fub6fiing, and of which 
there would appear no 1.)1fcharge or Ac
CJUlttance. But 1£ we [uppofe that the 
Title by 'Which this Rent was conlhtu
tcd were an Obligation, of which there 
?"ere no orig,inal Minute, and thllt the 
He!r or Executor of this Creditor had 
can[ed the [arne to be feized in the 
11:lnds of the Depolirary before he had 
delIvered it to the Debtor, pretend
ing to difpute the Validity of f11ch a 
DifpofitlOn, or not agreeing that the 
Deccafed ever had [uch an Inteorton; 
the ~efilOn in fIlCh Cafe would reem to 
d.epend on the 'Ci rcumftances of the 
Sum, the ,Go~ of the De«;eafed, the 
Quality oJ' the Depofitary, and other 
,Clrcumftanccs which might, help us to 
,judge, whether the'Declaration of the 
c ,pf\1!0(Jtary oo.lJht to fupply the want of 
'& DjrpOf~ion In p~o[pea: of Death made 
,~c",o~dj~S' to l'o~m.': 

will not be any ~ ays accol1nt.iblc j(lf 

the Portion of hlS Fellow-Debtor, who 
will owe th~t aU alone r, But if lh<.:!e 
Debtors were C(;partl1ers, and it: ap
peared that tbe Intention of the Te(
tator was to annul the Debt in favour of 
the Company, the Leg.Lcy would be 
common both to the one and thc o
ther s. 

r Si cum aho tim debitor, pilla QUO rei luimlts 
prOmltten-dl, & nllill loll reftJ!l>1 (eml ulJUIIJ ,ohm; 
agendo con(equar, non (II .1lU·Pl') It.:JC\ el, ne edam 
COflreU$ mew liberetUl conn ... !e{htl~rlS '1l1'I.H1l~1ll : 

fedrpa&o liberator. t.:;. §. i. tJ. ,f. illm, It~. 
s Con{equcnter qll.rdtur, all & Ille [OCI\I~ ",ra 

legararro habeamt cUlUS nomen in t·lhlll1~I1[() [wI'
tum non e!t: I:ccr comlllodutn c,,( Idt.lIMOIO aJ 
l1t1umque perllneat, {i (ucli Gilt. et en velUm non 
(olum eum, cuiu. nnmen 111 rellolnlenlO !cflptum 
eft leg;ltariulU haben,lllOl, vrrUlll ~lIrn quoqlle qUI 
non ell fenptus It & CJ!II wtmlllpialtonc IllJ"1 aile) 
rehela eifel. rI. t. 3' §. 4. 

XV. 
A Teilatot may bequeath to Iii .. DciJ- I" TId 

tor a Refi)Jtc Jor the Payment of that / C! L Y o{ 

which he owes lJim. And rlm; Le r7 .lcy I1rD,;I,,'Y 
'11 h h' Ea' I h T ~; 0 "y-WI ave t IS I1ett, t l:lt t e eL1-ator ~ f1jt71t to a 

Heir or Executor canpot (or the Time Dtbtor-, 

of that Forbear<loce dCluaud any JlltC. dJ[ch.ngn 

rea. And much It:(') could he pretend hlfn o~tI" 
to Coil.., and Damage'), if the Debt i::e;f!;,t 
were of [llch a nature as the Dctlult ofr""/. 
Payment might gIve a handle for (llch a 
Demand t. 

~ llIud Vllif'nOllm en, U\ elUS tl::mpol·j,~ intra 
quod petcre h~lc~ ventus ell, vel ufulas \'d po!nls 
petere poltir: &. Prlfcus NeratlUs exiftimabat C()Rl

miuere eum adverfus re/lanlCnrum, fi pCflil~t: Q..uod 
verom fIt I. 8. §. l. J]: de lIb~r.ltg. See the tbud 
Article of the fecond SeaJon of lntereil. Cotls, and 
Damages. 

XVI. 
If a Son, whofe Fa.ther had been ;6: lh 

hi~ Guardian, happening to die with- u:hatSm(i 
out Chtldrcll, before the Father had tmFatfm, 

made up the ,account o£ his Guardian- ~h" Z 
{hip, had ordained by his Tefiatnent, 'jj~:~ s::, 
that his Executors, If he had natn('d 0- may b, 
thers together with his Father, {houJd dlflIo4r..~d 

,,1l0£' demand of him l'B account of his /rom gt-
A.l_··ft· I . '{j r. • vm~ an 

wlllDl ratIOn, t 115 1 ponttoIl'would A((~unt of 
have its intire cacti: : forit \\ as in his hIS Adm,. 

140 xi.' - ";\J:i ~;:T~t9t, , to wh~m two Debtors power to give: nothing at all to thde 0- m/lrlltitln. =, " , , ~ed tAch of them for the ther ExecLltors. BUJ:, if this Tcflator 
M' ' ,'P~peCJw:aths:~d'onC()fthe two Iud Children to whom'theGrandf:!thet 

',XIV. 

nu If' oWeS'him, thi$Legacy will ought to gi ve an acc9UQt, itwouJd be;,rea-
brforil , , L-e, ll<;ltce, "pd', the,~ther [onab~e to give to 'fuch a Di fpo{irioQ th~ 
VI ... • ~'t .. ~:. ,..iiut~ b d I:': 'hi P T b 'E '. . .wo. ~~e "d\)r' " s, ortion. " empe.ramentst a.1: qu'uymlghc requ~re ""rhb_ '.}'t, 1 l: I,: 't. ' , ,'If': b d £ d h C 11 r fwt",,"~,\'&'ot,a,'tAo,t~e,\,! ,tee was,' Oun or, acc~,a;~ It:1gt~;~ e 1rCUmHances,l~',asnot 
(MtIJ Ifmi,' the ,;wijot~, l)etJil , t~~ ~gac::y would ,to ()blig~it.h~ (irahdfather. to' [0 firiCbm 

";,, ~I'hav~ ','t~ ,. .0' , " bY''Uifenarging , -accounJt:a,:s rn~ght be reqa~~ed of another 
~1~Jl,l~~:O(~1US Sl{ ,·t~,~~V~~i~~"e, ~e" "Gua.rdial::'~',:,~~C;t ljkewife ¥~ to (h'h~ny 

- ,\ J.' ~ , \~ 1 ' ~ I , ~) j t. no 
;, 11ft. ,,', " '''1:1 
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thing to the prejudice of theChildr(.:l1, 
under pretext of the Favour that ought 
to he l11owo to the Grandfather tt· 

#I Ti:iUi lefiamento faao,s.: filllS ha:redibus inan"!II, 
de pane IUtorc roo quond.lIb fatto Ita loquutuf eft: 
$~/um patrtm ,.I!um l,b"atum ,1ft 'V~/Q 4b tl/ilQrle 
tmei£. Q!lero, hlt'c verb.l quarenus acc,pi debeor,ld 
ell, :111 pCCUnl;\S, quas vel ex: vendltionibUs rerum 
laths, aut 1l001llllbus exachs, In (U05 u(us corrvtllil) 
vel nornme (uo (rener-Wit, lililB ~ ha:redibu5 tefta
tOil), nepoubus (UIS debeat reddere ~ Re4}Ql\d't, 
cum, C1I,U$ notlo eft, zlhmalllrulIl: prlEfumptio cnun 
}>topter naluralem affedum faClt, ,omnia pard vldtfl 

concdr" : mfi aliuJ (c:nfifii: teftatorem ab ba:redl
bus c,u~ approbetur. I. 28. fj. ~. If. dl! Itb;,. lfg. 

IUQl rehGb .. h~s lucre.debet. Maxime ~ teft.· 
tor coodrtlonrmt t!Ol'1I01 non ignorJvlr, aUt t1 (curer, 
lcglltlW5 ribl alit~ qUQli minus tum elfer, tu,fn.'t '$i 
vera a adJrore dlibad:a funt, prerium hsn'es extol
VCle J;ogitl;1r: ndt cont.aria defooaJ voluntas lib hz· 
rede oftendatut. I. 6. C. dB jidelc. 

Quod (i tdbtor eo anit'llo fuil, ut q\.lablquatn Ii
berandol'lIm pra;dlotuln onus ad blllred~s fues perri
herlJ nomer/I, non t,1,lllen arem: utique de hIS l,be
ran4i$ feaferit: polent fidCII'ObJl111l.fallus per doli 
elI:tl'ptioncm a w:duor)bu5 qui h~potbccar,a (ecum 
agerent (onrequi, Ut at'iJone, lib, clIhtberernut_ 
Q,uoJ ~;\!DqLlam fuo tempore non tecerlf, IlJ1llel'1 
per ,url(did:lollernyrad~dlS PtOVjllcilC ld ef praldabr. 
lur. t. 57. in 'J.1I~ t/., leg""" ~·.I. I~. If," 'IIte 
pr.I'g. §. ". mft. Ik I,,,,,t. See lhe fifiecDlh Artu:1e 
of the c:leventh Sea,on. 

, It is to be rema.rked on the Rule '~' 
c:.\plamed in this Article, that \\ e have . , We ha\ c not put down in this Ar-
turnt:'d Jt 111 fuch a manner as to accom.. tlc1e chat ~ hich is {aid in the 5tll t. info· 
modatc: It to our Urage. For \\c!hould de legat. that the teftameotary Heir is 
not oblcrve the Rule, ruth as It is eA~ not UOlll~ to redeem the thing bc
plamed in the Text quoted on this Ar.. <)ueathed, e'Xcept 10 the Cafe" hen the 
tide. Atld iPa Father, who had had 'reHator knew thdt it was in pa" n. For 
the 'Pttitinn of "one of his Children ha.. befides that it is .11wa)'s to be prefumccl, 
vlug alfo otherChildrcll, had jlle~a.ted that every Man knows wh.!.t i~ of his 
the Goods of the Child wbom he had own Faa: and Deed, and that a Debtor 
had under hI'I l'uitiol1, al1d had Gathl'r'd is not ignorant that he is indebted, and 
in rome of llis Debts; he \\ auld be bound that his Goods are mortgJgcd for Ius 
to give an account llf them to his Gr:mJ- Debts, whether he have l.ud Jny partl
children, Heirs to their Father '" hofe cubr thing in pawn in the b .. l.l1d~ of his 
Guardian he wa<:, Lince it would not be Creditor,' or that he has only mortgaged 
jufr that his adler Children lhould ha.ve hIS Goods in general, it mJY be lem .. rk
the Profit of the Goods of their Bra.. ed that in the firfi Text cited 011 this Ar
ther to tAe prejudice of his Children tide, and likewl[o ill the bt:gmnlDg of 
their Nephews. the 57th Law de legato l. it h f,ud, that 

It may be ob(cl'ved in relation to the dlC Legatec is not bound to redeem the 
Accounts of the Adminifiration which thing bequeathed, altho the 'I ~fiator 
Fa.thers may have of tbe Efultes of was ignorant that it was jn pa wn, if '\\ e 
their Children, that by the DJfJ:loLition judge th.tt jf the Ten.HI)r had known It 
of ()~e Cufioms the Fatherc; are Tu. .he w~uld have left allother J~t.'g.1cy of 
tors, Guardians, o( Stew3.rds to their equal Value to that Leg:l.tce. Thus tbis 
Chi)tlrenJ and have the Enjoyme1lt'bf Prdi.1tnption beutg always natural 'c .. 
tl~~lr Revenl.le~ without being liab'~ to nOt1gh~ it is al£9 natural rha.t the tena
gIve an account. ~t this i~ to be on.. mCJltary Heir fhould redeem the thil1g 
Iy of what the Father may conflllne for that is bequeathed. To" hi,h '\\ e ma.y 
his own l1ee, but Itot of what he roay add, that by the recoRd Text cited upon 
alienate. thJS Article it would fecm tha<t the Lega... 

. ~.' ,XVll. ~efi ~s not' ..bound to acquit:the De~t un .. \' 
17. if. yO") . Ii 3. Tefiator bequ~aths a thing which C Ii le be charged Ie ,to ~o tho' .\ ~'.(01J 
g4''1 ""&,; ht Jlad pawned to a CreditM, the linell-' Qlel1t'i and th~t' if·ho,ir$ .,01) r~~ 
h ~ I ,may ~et: hi1l1feff tU:b't fultA{itlfteCi to the \ 

t ~ / 'tQt 'win be bound to pay the Debt btor.... CreclltOli, in OFde:l'dtMec()V~ ~<:ml 
m • l.cr to rtdeePl,and deUycr to the Legatee teftame,rttary He" ~~e :ll14Jl 

tlte thing bequeathed. nnrds the Words paid tOtrtdeemipg1t~'1.~Cr." A~I:~I 
'<I'! ~~e,Lcgacy) or ~her Proofs~ tho~.¥- a ' it 1J1ay.be niia,hjr act·:ot1l_~ •• ~ 
Zli~\tlt appear th~t It was the Intention our 
~ ~ Tefrator to t:harge ttle Le~at~ry /. 
Wir~.'1tmcn~ of tnt Debt,' .t if' , ...... cl'l . ..,.;ee 

the Ple4jc !~d Deen (old for th, llcbt, : has t\eql~atIMdll 
by ~ Cr~4;i_1I ttle t'teflltClrwoQld'be ' \ 1U't'i'ilrdU\lf'itIt,,>l.t'b:fIl' 

b~ .to pC; the V illle of i~ "1',. ~ 
Itegatee, tl11lcfs ~ fbo\lld prb\te tf1 
~tion of ,the'TefAAtor Wa"tblf ~<"IJ.tfflltJiJItt~Wllrtlfi)'~~_t 
Lopqdho~d be t~( (:1$ k!" I ~, " '..,de ' . , ~'!j'i{W I, t "'~""'IC,~ 
~'~~~,f~, ",vcl~d", ~~. ~ 



()j, Legacies. ' 
which .if&a ia~erat ~11 the Godls of 
,t1)e lWbtor, we ought always to {up
I'rof'. "tbat the.Moriftge was known to 
'tht'bebtor. ADd In the cafe,of a Le~ 
gacy of. MoveabJes .;, that 'have been 

,pawned to' a Ctie<iitor, the Tefbtor can 
'Dever ptetend to be ·ignorant of that 
Engagement.i 'Thus it is not likely 
,that''ln our Ufage there {bonld ever be 
occafion for: is Proof of the Knowledge 
which ~e Teftato~ mignt have of the 
EDga~mellt of the thing bequeathed) 
:thefe forts of Proofs being otherwife 
direttly contrary to out tUage. So that 
excepting the Cafe of an exprefs Will 
9f the \' Tell.ator, which fbould. ~ oblige 
the L~atary to redeem the thing be
l:nea'l:hed. it wo~d foem that the Bur-

of it oug~talways to lie on the tcf-
tam~ry HeIr. ' . 

"7' 
XVIII. , 

lB. 0". ODe may bequeath thing~ which are 
",., hI- not as yet in being, but WhICh are to 
,1I,iJtb come' as the Fruits that {hall grow on 
thing! that filch ~ Ground Or the Profit' thI1t thall 
art not",. ~, C R_A 
bung. be made of a (,cream ommerce : ~ 

thefe fott's of Legacies imply the COft
clition that the tbing thus bequeathed 
~nhdPen in its time, and they have 
their ,tied: accqrding to the Event y-

, !cial1l Clap futun runt l~r' polfunt. I. 17· 
ff. Jr leg. 3- _1'f': 
~od in rerum natura adhuc nO,n fir, legari p~lIe. 

"c1uu quidquid ilia :lQcilla ~peruret. I. t4· ff. d, 
I'tRI. I. 

Tit .. 2. sea. 3; 
or whether thero were none at aU 6. 

" Si pccunil lepta in bonis logantU non fir, fol
vendo tameo bzrCdiw lit: hzres pecuniam legatam 
dare rompellitur: five de fuo, five ex venditionI! 
rerum hzredltarlatum, five wijc .CJtueril. 1. 1:2. ,. 
at I'glll. 2. 

xx. 
When a Tefiator hath bequeathed 20 • .An In

Moveables, (uch as his Hangings <lnd 0- de{in1l6 
therFumiture of his Haufe, or theMove- ~:~_,! 
abIes of a Country Houfe that {erve for MIs. 
the Management of a. Farm, this Legacy 
will have the BoUilds or Extent that the 
Etpreffion and Intention of the Teftatot 
may give to it. And if it appears that 
his Intention was ~ gke only what he 
had ar the time of making the Tefta-
melle, what he Jhall happen afterwards 
to acquire will not be comprehended in 
the Lcg'.1.cy. As on the contrary, if it 
appears that the Legacy IS meant of the 
Moveables 'that !hall be found ar the 
time of his Death. it wlll ('Olllr>rehend 
every thing dta'::, tball be then found. 
which is of tbe Nature of the things 
bequeathed c. , 

~ Lucius Tirius mndum, uti «at inGruaus, '.' 
vent. Q,u.:firuDl etl, fundu5 Inftrnt\us quem!ldmo. 
dum dari debat: utrum acut int'lruttuB luie morris 
pattisfamd,z lenlpOfC, lit que R1Cd,O t1!mporc ad
gnata, aut in Il1n<ll1.1I Illata IUIlI, hs:redis fUIt: In 
vero Ulftrl1ltU$ lundu, eo [empOIC infpid debeat, 
quo faltum eft teftamenrum, an yero eo temporlt. 
quo fundus pe!j capcl'lt. Ut qUldquid e() ttmpore Jfi' 

!trumtnll depn:hendatur. legatarlo pcofi[lat. Re
fporuht. ea qUlbuJ InllruChu fir fundus, fecundum 
verba legad, qlll!dint in c:ol~<'Ul caufa. cwn dies l~ 
gati cedat, inflrumento tontinen. I. ~B. f. J, in/l,. 
tlelmJr. J~g.t. 

5i ita atfet legatum 1I,ft,,,, nullm, IIrj.mum .''''''. 
19. A L,.' If a. Teltator had bequeathed a',,¢er.. • tla","'.41 'flu dare .: id legatlfU1 vlde!ur, quod teft,· 
gary of A tain ~l}tity of Carn to be taken out me~tltempore fllill'et •. ~Ia przl'clII tempus f1'tll-
certain of rueh a Crop, or out of a Granary, per Ibtelbgere~u!, U iall\m ctJOlprebenfum non elfer. 

XIX, 

~4rm" d h r. 'd fl.· . . t fou d h Naill (lI111 dicit. will''' m,..", •• '$NJlllm ",~um, 
~f eml an t e lal ...cl~~~~y 1$ no. n.t ere, hac demon(\rztione mlNm' pntfms non fuwl1)tll 
roliua/t".the Legacy wlU,.oe rcLlrflllle4 to t~ templlS.o!kndir. l.,.jf.II),ut'.arg. Seetbtl~th 
III1t 0/ " Q.uanri.ty~' i~, ~~e foul1~ %.. Bu: If and t4tL Arnc~ of tbe followlRg Scaion. 
CrlJl, or the W~.of, ,a .:erQlD Q!wlt.tty , 
Hlt.1 • ' in, whence ' XXL 
"rt';" , I'·d:n.. -ty 
Pta" laJ :~antl When a Teftator,bequeadJ~ a certain 21. Tb, 

• thete.>were no thing which he (pecHies as heing his L'l'le, ~f 
;tm=l!1IbAsJIiqI.~.~ itt ~ fame OWD, the Legacy will'not 'ha'9"e its ,ef- ",:~ 

__ I Money, fe~ unlcfs that thing be fOQlld ~tmtill"~ btl6ngin, 
~,~ S\Wceffi~. /Thus. tar example;;' if If ,IH T.1j. 

tbo,ti\\l;ceflion, he had. taid 1"""""", .. 1/ t, .'J:.·~h IZ '11M I'IZV' iUDr, It " ".' , ~r /'", J.... "./ n»Jl if 
~~==::==t;~~I~egatul Wtn~h, fer 'ItI! .. Diiltlt_:Ring,i and 'that Ih, tl""g 
~~ ,.Go. ' thor.e Wefc'nct f<mQd "JD"tho,Succeffio.l1 it IW 

pfi tI~~l:. ~it~~ 'p"~mgud:"RUJg~ _r W.ech, th~' f'''"d,,> 
~:"'~,', ~'. L~,Y" WQ~4~,~uU' '. }~ut if' he 11a61 'Z:J hI: 

"1_i'f~'Ci~ft .(aid, I ~b: ,p\bl4f119"tl~Ri"g, or a h 

'i'iW~~1 ,ij;jt:d~.ri'1\'W~ibe'dwe) ~d. 
W0t!JJ4·.,Mv.¢· ~t$ ~f'-A' 'as Iball . ·beA:' 

,.
1 ~a.ill~l~~~t~'A1'cide. :',' 

' .... ~~J.,,,,r· ~1~~~"'rI,~,. : ~ 
,,·','.J:io~lt '~~~-~~"*;: 

I.' '., .....:.ac.llt~:._, ' "to~: 'gat s.:. .' :~. "i.' ' 
~ A'", t ",,,"1. I~ VI{, 1', i,I,~""'\"l..,,"~ ,"/' ,,:: I 1\.",.1'. lo!'~""fI '~,~ 

~ \'f , 



XXI1. 
22 • .A If- One Jn4} bequeath not only a cer
g41' ~I a t.1l11 dung d(lfcribf'd in particular, as 
thmg m· (lith a HOI [e [tlch a Watch, (uch a 
anert1'll· Sure of HJl1g1'llgS, but indefinitely and 
nedln,fs . r S fH . 
lund, J,.~w to gCllcr.l1 a Hone, :l nte 0 a~gmgs, 
;tollghfl~ a Wa.ttb, or other tbmg'i of the hke na
b, ,mder- tUl c. And feeing there forn; of things 
flood. may be of diftercnt ~alities in the 

fame kind, If the Legacy does not 
mark tho Price of them, or does not 
determme in particul~r "hat the thing 
bequeathed ought to be, whether there 
he {heral of that thing in the Succcf~ 
fiun 01 whether there be none at all ; 
the Execlltor or tC£hmentary Heir can
not gIve dIe woril, nor the Legatary 
chufe the beft. But this Legacy will be 
moderated according to the Circum
fiances of the ~la1ity of the TeRator, 
and of the Legatee, and the other Cir
cuntftance<; whidl may bel,r to difrovcr 
the Intention of the Teftator e, purf UJ.llt 

to the Rule cAplained In the roth Article 
of the 7th SefttonofTcfl:aments, and the 
other .... whirh Hull bl;; explained in the; 
7tb SeWot1 of the Tide of Legades. 

, L('!::3tO ~enelahttl rtlUlo, vduti hommes, Caius 
Cafiil15 'fcriblt. Id dIe obrer ... andum, De cpumu& vel 
pemOlU~ acc'piatur; qua: fl:ntelllia referlpto lml'e
utoris noll:!i & Dlvi Seveti juvatur: ~uj refcriplt· 
runr, hornine legatO all:orcm non pofl"e chgi. I. 31' 
if. A~ legato 1 • 

• lUl1d",elltln en. ha:l edetn in hoc teneti, ut non per
IimulD det. t. lIo.ead. See the zd and following 
Atrides of the 7th Sealon. 

w# mufl obfirvt tlu Dif{emm ~'tu'''n th, Gil}' 
;» (his Am,u, lind thllt of II L.gacry whICh Jhould 
t''UB til tb, Legat" tht "RIght to ,huft, whIch jlulll 
.. ,~14ined m thl sth .IIrtlclt ~f th. 7th S,CliHl. 

XXlll. 

HOOK IV. 
plai~d in the 7th SeCl:ion. But if this 
Te!b.tor wilo had devifed a 'HouCe, 
had none of his own, or if haviJ)g no 
Lands, he had devifed a Land indefi
nitely; thefe Devifes would remaill 
without ~ny EffeCt. For one could not 
know ·what the Tefiator had meant; 
and it might be [aid that the Teltator 
himfclf dId not Imow his own Mean
jng, and that he jefkd with him to 
whom he left futh a Leg%t1' g. 

g Si domns alicui fimphciter ftt le;,at3, neque ad
)tftum, qua: domul: cogenturbzrCdes, quam vel. 
let domurn ex h,s qual! toftator hobcbat, legar.arit;, 
dare. Q!tod li nallas Z@5 rehquerir, magis derilO. 
rium \:1\, quaUl utIle legatl!1ll. I. 7 •• I . .Ie I.,. 1 •• 

SEC T. IV. 

Of AccefJortes to things be'1.uetltheJ. 

The CON TEN T S. 



OJ legacies. 
ttl be feparatcd from it, and ought to 
follow it. Thus the Shoes and Ha1ter 
of a Horfe, and the Frame of a Picture 
ate Accefiories to them /I. 

}..c,tu.e rebus aw~dunt. 1. I. §. 5. defof. Ur vcr. 
lis homl1~/, cquo cavilhuOl. 4. !i. 

n 
2. Tw~ We may difl:inguit'h two forts of Ac
Jorts of cdfories to things bequeathed. Thore 
AmJfo",s. which follow naturally the thil1g, and 

which are comprehended in the Lega
cy, altho they be not mentioned. And 
thofe which are not added to the Lega
cyexcept by a particular Di(polition of 
the Tcll:ator. Thus the Legacy of a 
Watch comprehends the Cafe of it, and 
the Legacy of a Houfe includes the 
Keys thereof. Thus on the contrary, 
the Lega.cy of a HOll(e will not C"om
prehend the Moveables that are in it, 
unlefs the Tefiator have c-:\prefs'd the 
fdme b. 

l> 's" tb, Arsicltt wh"b flll,UI' 

lII. 
;. How The~ are Acceflories· to certain 
'IIIe dlflrn." things which are not (cparated from 
gUI/1i {h.lt them, fuch as the Trees planted in. a 
ll.,hl,/J " Ground: And thefe forts of Acc("fio-
.m Aac(- 1 
1"''1 /0 a nes follow .alway.., the tlung bcqueat 1-

,h'Ng. cd, it they are not c)..('cptcd in the Le-
gacy. And tbere arc Accdforicc;. which 
;ltho [cpJrated from the things, yet 
follow them bkcwlfe; fuch as the Hal'
nef~ of a Set of Coach-Horfcs, and 
otht.rs of the lilw nature. There may 
be alfo a ProgrefIion of Accefiories to 
AC('eflories, fuch as preciolls Stones fet 
in the Cafeofa Watc.h. And lafily there 
~re certain things, of which it may be 
doubted '\\I hether they be Acccfiones to 
others Of not. And this' may depend 
OD the Difpofition of the 'te£bttor, and 
on th~ Extent ~r Bounds he gives 
to his Legacies as he fees good. Thus 
there is no other general Rult in Doubts 
concerning what ou~ht ~o 1;0 along with 
the thing bequeathe& :t~ 1 ts Accelfory, 
be.fides the Intention of the Tell:atot, 
whore R~ptemon, together with the 
~il'tuma:an~sapp Ufages of the P~aces, 
If t~r:e ~~ any~' may help us -Co Jl!dgc 
wtitt Ofl~ ~X'Q'be a<;collnted Aoo~flory, 
and whi(~_,~ But if the DifpoLition 
, ~ In infi~nm. prll,fJij quibuCque proxima copula. 
fa procedoDt. Opti __ lPIo .dfe 'Pedius lIt.. non 
popriam verborlitn tign~8f1tn fcrutari: fed in 
f'imi, quid tellat(lr "c~~nlI'C valli.it: deinde 
lD qua pram~orte fUbt qui' ill "Iu.aqae regionc 
~mlur. l. la. So -3 •• '" ,. .d,t~"flr. 'WI is· 
~.lrl· ''', 
:V(t~.lI. 

Tit. 2~ SeCl. 4. 
of the Tell:ator Iea~rc tbe thin~ in doubt, 
\\ e may in every particul.:1r Cart,; judge 
of what ought to be comprehended In 
the Legacy as Acce1Tory, and what not, 
by the partlcular Rules on the feveral 
Cafes cApb.ll1ed in tht! ArticIf's which 
follow. 

IV. 

161 

If a Tefta.tor deviCes a Haufe without 4. :dmf 
fpccifying any thing as to \\ hat he ill- J;;,:;t 4 
tends Jhould be cOtoprehended in the ~ ,. 
fa,id Devife, the Legatary or Denfeo 
will have the Ground, the Edifice and 
its Dependencies, rueh as a Court, a 
Garden, and other A ppurtenance<; of 
the Hou[~, with the Paintings ill Frcfco, 
and other Ornament!> 01' Convenience .. , 
\\ hich. accordmg lO the Expreffion ot 
fome CllH:oms, are fixed to tbe Houre 
with Cr:1mp-Jrons and N.l.jl~, or with 
Plainer, 'with intent thlt they Ihould 
always remain there; for thefe forts of 
tlungs are of the nature of Immovca-
bles. But there ,~ill be no Moveable 
comprehended in this LeGacy, e).('ept' 
the Keys, and other things If tbere 
were any, which beiug of rhe like ui'e, 
would be equally IJcceflary d. 

J. ~:rcunque inhxa in:rdlfir2r3(]Ue fimr, fundo 
legato cominentul'.l. ;n. fl. de m/fr. wI. mflrU7h.ltg. 

Domo legata ricque mil:rumcntum !lIU., neque 
filpcllex al.ter legato cedit, quam li Id ipfum noml
n:ltIm exprdful1l a tefbuore luen!. I. ull. fJ. d, [u
pell. legllf. 

V. 
If he who had devifcd by Tcll:amcl1t ~. l/u [.. 

1, led J.jiclIs II" a Land or encmcnr, ma {Cs altcrwar ').11 ccr/for,) 
Come Addition to Jt ; a~ If he adds allY to the 

thing to lts Extent, or if he builds rome Ground, 
EdifIce upon it, theft: Aur.melltatiol1'i iI".~ ',ltt

h
" 

b el G d WI.JI W lit ecome part o[ t Ie roune; t an go to U RJdul til 
the Leg.:m:e, tlnIe(s the Tcfiator hath lis Ixtent. 
othcrways order'd by his Tcfiament e. 

e Cum funduslegarus fit, fi quid (ei) poll tell a
mentum fOllluD) adJcllurn ell, id quoque legato ce
dltt ~tlam (i IUa verba ad;eaa nOll fint, '1u, mlus 
eflt, {i modo teftalol cam partem, pon repar~t1m 
polfedit, fcd univerfitau prlom fundi ad/llnlClt. 1.10. 
Jf. df legato 2. 

Si arc.£ legal;!: domus impol1ta fit, debebilur Ie-
811tll1'/O, nifi teftatOr mutavem voluntatem I. 44. 
S 4· ff· de {,g. I. l. 39. if. d, ltf. '2. See the 
7th and 8th Arllclcli. Sce tbe 14Jh Artu:lo of Ihe 
6th Section of Tcftamcncs. 

VI. 
It would be the fame thing in a DeviCe 6

h
• A.nD' 

f . I Ell: . L -,J" h T f. t tr .Ac-o a pa.rtlCU ar ate 10 ;!llu, It r e e ... ee[/jr'J f 
tat or after having -devifed It', had ad .. IIi/fll~. 
ded ,to it neiw Buildillg'l, and even ."m. 
new Righ$1 'or if he had purcbaJed 
Grounds'i11' order to enlarge either a 
Park, or fome othcl' Land or Tenemenc 

f be-



Tbe C I V ILL A W, &'c. BOOK IV. 
beJ..:mging to tlte {aid Efiate. For all 
thd~ "'{orr., uf Angrnenration y. auld be 
An:d!orJc" th.lt v.ou!J follow the Ve
t I[C, eltller .bee,Hlfe ot theIr Nature of 
A( u.ilorJcs, or bee .tuic it could not be 
prcrl1l11t;d that the Tdb.tor lOrcndeJ to 
(Cp.H.lll [ lCft.: fort'> of lhlllgS~ in order 
to It,,',cthcm Vrlt/Jont the Land to III'> 
:t.}'Ct lito]" or tdbmenrJry fit-If j 

f IhlJ " a Conft'llimcr of th, prmdtng .Arwl,. 

VJI. 
7. HoU! If tl!e Legacy were of one entire rf
rhalWJ",h talc Jl\ Lan,i, ~nd if after the mJlring 
'1 ,1l1.Jea t I '1'" 1')' fI: L d dJ 'd 

II 0 I Ie C"tJ.!1lUlt t If: (, ,Hor uJ a e 
to n . 
La'lrl fhal to Jl (ome LJlld~ aclJoming, this Aug-
'J dtv1Jd, "?cnt.ltlOll might belong eIther to the 
I eiotJJ' or V<. \ tfec, or to the telbmentary Heir, 
1°;1 nol according a... the f.ud new Purchafe 
I;::i>e~u mIght UI.: confidered as an Accelfory to 
.. "foe. the LcgJcy, or ~tS being wholly 1l1de-

pendent on it. For If, for example, it 
y, erc a I>llrchalc of a parcel of Land 
m.hlc \\ itll a \ iew to make a Field 
fqual c, or to fcn'e as a Place to dr J.W 
\\J ater from fOl Ll!c; uft. 0f otlJet GruwlIJ~) 
or for rome other Sen Ire, or even as an 
Adultlon onl), to tile I.and dCl'ifed; 
theft: Argll1(itlOn~ would be Arcc11iJries 
tliJ.t would go \, ith tilt' Legacy or De
viCco 111 the fame m:U1l1er a<;' that which 
fhollld be found to be naturally added to 
it' by fome' Change tnade by the Cour[c 
o( an a.djoinmg RIver. Bm jf the Land 
that i& purl'hafcd, and w hidl bOI de!s on 
the Land that is devlfed, won of a dif:' 
ferent Nature from th..lt ,,/'ieh is de
vired, {uch as a Mcadow jOlnllle: to a 
Vineyard which the Tdl:ator h:fd de· 
vifcd i or if" the Lmd acqllired by the 
Tefiator wtrc equa.lly contiguous,W the 
Land dc"i[cd by him, and to another 
Land. which the Tefiat{,r had left to his 
E-xc(."utor; thefe fons of ArguitiLions 
'\\ ould not be Acccffol'ies to the Legacy, 
tmlefs we fhould be obliged to judge 0-

thcr\\ ays by the DiCpofiriolJ of the Tef
tator, and the Circumfl:anc~s whu;:h 
might explaill hi~ Intcntiong. 

I SI qui~ pon teR.unencum faCl:um fundo Titiano 
legalo 1':11 (I'm ahquam ;Jd,(!('erir, quam fundi Tlri.am 
d,lfnaret: J(i. quod ~fCGl:um ell, elClgi It l~:a!ario 
JIO'tI'/lt:. f,t {imihs eft.,uura alluvlOnis : (Et} ~a:rjmc 
11 ex alia agr~ qui fult tIUS, cum teR:~U1ent~1D face. 
ret. eam parlcm a(!jeclt. I. 240 §. 2. if. d, Itt. I. Si 
univeditati prlolis lundl ad,unxit. I. w. '1[. J,l.g. 2. 

it appects II, thlft ·r'XIS. th41 th'fi ..1111""""4' 
tien!", I'" Land 4re ,manr of th4t ulmeb ;1 1/14· 
dtd b~ th, ~fl'ttcr, wlt/~ mtmt til t'IUIItI it -Ilfrt 
~ tl" !..And tJM, ;1 d1lJljtd. <I,'· 

" 

Acceflory to the Land wi[) go with the ,h~ La1l1l 
Land w the Legatary, unlefs it fhould dWh'{td, 

I · 11 ' d U1 "h appear that [1C Tcuator ml:cndc to te- h41h th 
volic the Legler, (l!J bas been raid m thp t!feat: 
~lh Artlde. And if. tOt e>.::tmplc, 'a rt-voltrtht 

Tdlator h.lrtllg deV/[cd a Place in a D,vife· 
'J 'own to bllil~i Ill, and afterwards 
olllJd" a Honk In it, or if having de-
vift:J a Garden, Orchard. or other 
PlalC', he bUlld& in it a Sllmmer·Hou{e 
or, Lodge, there Bulldings under thefe 
Cncllmfianccs Yo ill belong to the Lega-
taq'. But if he had built in a Ground 
\\ h'ich he had devifed, either a Houf~ 
or other C~mvcnicncies Iteccflary for a 
Farm, to \\ IllCh he bad joined the faid 
Ground, giving tho {aid Farm to ano-
ther Ll'gatary, or leaving it to hi~ Heir 
01 EXl!CUrol", it would be jlldged from 
the ufe of the f.lid Building, that he 
had revol(cd the Legacy h . 

h 51 area: legatZ domu$ impoGta fir, debebirur 
Icgatario : nlfi tcftator mutaVerH voluntatem. 1. 44. 
S· 4. If. del,g. 1. 

Thtl Ctr&um/tancps m.ntforlC J til lig Artde fo,w 
clcarl'J ''R~ugh tin Cha71~'e 11 the Will ~J tbe Tef 
t410r. 

IX, 
If r..)r the Vft) of a Ground, of \\' hich 9· Tbl 

tllf;; Tcfi.lt()r 1J.h.l dn ifd the U {ufruCt, DGt~rf' o~: 
I Se · f If 4 rIJun", 

t Ie tV1CC 0 a P.magc thro another campre. 
Ground of tilt· Inheritallce were need·· h~71d; Ihl 
f.lry, the Execuror or other Legatee, SIr'llICe ne· 

to , .. hom the Ground that ought to be 'e!fa~'Y to 
r. b' f . 1 . the la/{~ 1ll JCct to t lC Sernce ( oc~belong, would Unum/' 

be obbged to [u ffc I It. For the- Lcga- frwn .. -

Lee ought to ellJoy t1w Ground fubjeCt 7Jfthtr 

to tbe Ufilfruc1 in the fame manner as Gm.TI,l 
. d b h '1' n I tiM. IS It wa.s cnJoye y t C C1Lator v. 10 p f 

took his P.diage thro hiS own Ground : ,Z~tl~h'. 
and thlS AcccHory is [uch, that 1t is the ntanct. 

Intention of the Tefiator that It fhould 
follow the Legacy z, 

i ~i duos funoos habeb:lt, unu~ lC!ga,it, &: al· 
tenus fundi ufumbu8:um alii legavit. Q..wero, fi frue
tuallU~ lid fundllm aln1nd~ v1am QOIl habeit, quam 
per ilium fundum qui lc:g~tus oft, an fl'lltluet:u> ret
VltUS deb\:arur. Refpondit! qu~dmodurn fi. in hE
redirott! dlct fundut per lJIeIll frutblario ~ft pr.r:
Ilari via, fl."cundum v,olu.nmem dcfunfh \1detur id 
exigere .nO h-=rcde ita" in hac (pecic non ali .. 
conl!edendum eft iegaClJio fundum vinilica~.., Diu 
pnus illS tranfeunth ufufrUlWarlo pra:ftet. tIt be: 
forma in agm (crvclur. qua 'VIvo tdbtore Obrinue.
rit: fin donee ufdlfAlfhll IMIrm:met. five dum 
ad Cuam propOctaWlU rcdierit. I. J $. ,. J.ff. '" *: 
fNfr.l~AI. ' 

.A1J'hg ,"is Tu' 1~'a1cJ only Df ,h,.8H-W&I. thAt 
'1 J'JBClfI4r, II fb' Ug.tfC tlj 4,. U/l1fr*et; 'ill 1IH 
1-, Eqlll" .,,,,,U r'(}"Irf IhM tim &Mn'" jII",ltl 
be ltlrtwifi pWlf 11 "'" LI~ af tit, ,,.,,,..,,. 

· ..... 4 ,h, hIf~;"n 'I, "" T .... ·' ...... 
~ .. '" / ... i. ,hy Lit"" laS ;,;,., ptJ",. .; 

, VUI. jif.{)f ~ "_I ~ /t_,Ntd ~ A! -~ - "'. 
It a Tdf:ator 'who had devifed a . • """~fi .ifo,4'J fl,iIf(t;u,..Jlnii~...ud. 8. An 

.Aulmtn. 
f4fW' (If L "J • d d .. haw m Ufo .J.th4t# tim $.","" 'Wliich ~" 

allu, bud s aftet\\'ar 5 upon It, thlS ,,,,hln8 HI th, 11/' ';'11' ,In TljW" bidlfolf .... 
.,' '-J' 



OJ Legacies. 
-I hi! Dwn Lima!, m m(lking one Ground ID flr'l/e 
lor ,h, neceJlizr'J PaJJi,f.t: til 4",I/m. 

X. 

10. Are- '.{r a Telhtor V\ho had t~o Houfe~ 
(Ipmll jOi1l111g to one another, devifcs one of 
~(/ V1C~ [,c- them to (lne LCCT:lrarv and the other to 
t!teC~ the d h· r ;' f 1 d 
J alee another, or enlCS one 0 t lcrn, an 
CJ!IWD J leaves the other to his Hci1' or E ..... celltor ; 
'orlll"~UOUS the Partition Wall of thefe two Houfe9, 
Houfer. which had for it') fole 0" nl'r the Tefia-

IT. "I he 
I rtf/Ill, Y 
oM-hI I~ 
h,;-:,c t!" 
uil o( the 
Ihmg b,. 
{PWItI,Cd. 

tor, will become ('ommon te, tlw tV\o 
Proprietors of thefe two Hoofes. Thu5 
the reciprocal Servlce on t[1I5 common 
W:.ll will be as an Acccfiory \duch \\ 111 
follow the Legacy /. .. 

l Si is qUldu3s a:de~ h~bebJt, una~ mill!, allmlS 

tibi legaYIt: &. medIUS pal ItS, qUI lltla(qll~ :rdl', 
dlihngu3t~ intervemr ; eo lure cum COrIllllunem no, 
bl~ dli: exLfblllo. I. 4. if. d'iw1lIt. leg. 

XI. 
If of t\\ 0 H oufes belonging to a Tcf

tat~r, whereof one.is left: r~ the lIcir 
or L".ecutor, and tlfB other gIven to a 
Legatee, or botb are gi\'en to t" 0 !--e
g,l.tee!. one of them could not be ratfcd 
higher' without taking aw.{y the Light 
at the other, or d.tln.lgmg Ill"ery mllch ; 
the E"ccutor or Legatee ".ho fhollld 
chance to have the firil Bou(e, (ould not 
fal[c It but in fuell a manner as rhattht.rc 
thOlllJ rem.lIn for the other BOllre (o 
mllch Light a') 010111d ot.' mccflJ.ry fix the 
Ufe of It. For It \~ .lS not the TeHJ.
tor'., Intention that either hIS J:.xerutor 
(ir thi!. Lc!;::ttcc (houJd render the Leg.l
c y ot the other} 10\lfe u[dd-" 1n. 

m Olli bina~ x,tes h~b~bat, fi a:tern~ leq,ihlt, non 
duhiul11 eft C}111n h,tTes ahJ, poillt aluu, tollent!o, 
ohlcur:nc IUlllllla legalllrum .ldlUlIl. Idem (hr~n, 
dum eft, 11 alterl xaes, alten ah<1rLun. ulllmbuduJIl 
Jega ... ,I/t. 1. l(J. ff. de j"'fjll. pr.(d.. 1m). 

Sed ita otfi.rerc lumllllbll~, & obftUfJl c Il'gat:ls 
«,des conce!lnur, t1t non penllus lumen I ec\ud:ltur: 
fed tanHlfl'\ rellllqu,J\ur qUJOluro lillhclt h .. b!t:lnnblls 
in ufus dlurlliluodmqone. d. t. m f. 

Tit. 2. SeCt. 4-
fuch a~ in certain Places Pre{fll~ and 
Tubs-o, 

o ellm rundu~ fine mftrumenro legalUs fir, do
lla. mol!r oltvan£ & pra:lum, & <juOEcunqur m. 
fixa in;cdJfilJtaquc funt legato condnentur. t. 21. tod. 

XIII. 
The Lepey of a COl1ntry Hou(e, to- I;' [,; 

gCLhcr '''11th what nllll be found In It wh.2t 
or C L d mannfr neechary ror clllt!l':ltlllg the .1Ilds, a.1l Amlfom 

g.Lthcnng ill the H.in efl:, cotnprchcmh tf) a c.;outJ

the Movcabks \\ 111ch m.lY fcrvc fOl t''1.lI~'I)C 
thefe Ufc~ p And If tl!u"t,; ue any ate 14/ d,r 

doqbt as to the f Hent \\ hlCh thi ~ Ll- jl<d. 

gacy ought to hal-c, It nmfi be Inn. rprt'-
tLJ by the Prcfumprions of dlC TdlJ-
tor's Inttl1tioll, whIch m::lj' be g.uhercd 
from the Words of tbe Tcfiamt:l1t, and 
£'om the Clrcllm(l:;1nCe~, and \H: m;w 
likcwife make ufe of Wh.lt LH!hts can b"(; 
had from the Ufagc of tllc rl:lc('') q. 

p lnfhumcntum eft appar;ttus IClum dlll!JlI~ man, 
filrarum line qmbu, exelcen neqlllfct polkalo. I. 
12. ff. de mftr. vel mjimm. "'gal. 

9 Optimum ergo cae Ped!u~ ;lIt, nOll J,rOpIJ31\l 
verbonnn llgll!ficariollcm fnlltan: fed Impmn'~, 
quid te!laror del110nthare voluel'\[, dcmde In qua 
pr.cfumplio!IC fUllt, qUi In qua que regione commo
rJllIlll. J. IS. §. 3. m/.tIJrJ. 

XIV. 

If a Tcfi.1tor h:.d dC\'ifcd a lIollfc 14. Th~ 
\\ ith ~11 its Moveables, thl'> Lcgarv 1fz(u~of 

d d 
~ "1/ Jirl4)e 

wonl comprehen a.ll the Movcd.b1cs will> tIS 

that were In it deilincd for the Funn· MOWi/

tnrc of the [lId Haufe: (uch :1<; Bcd~, /;lu. 

H.!lIgll1g~, Pl Ctllre'>, Table~, Chain, 
and other tlllng& (If the like natl1re. 
But If there :fhonld l'L found in it Hang-
1l1gc; or other M o,'cabk~, },1Id I1p and 
dd1mcd either for Sale, or for tile lilt.; 

of another IIlIu(c, the Leg.lt.try wOllld 
ha\ e no right to them r. And If on the 
('ontra!'), fl)mC Movt,;J.bles ot tlu!> Hou[e 
fil0uld cb.lliCC to be fomewhcre elfc at 
the time of the Tdl.l.tor'.., Death, U~ jf 
a Sllte of H.mging,> had been lent out, 
or given to be mended, '" h.ltever ~ ('I C 

out of thc Houfe upon fuch an .Lccounr) 
would ocvcrthclcf!' be comprehended in 
the Legacy s. 

r 5! fllnd\1~ leg:mn {ir tum hu 9144 tbt Irant, qua: 
ltd ten1puS lb. fum, non vldentur Icgata. I. 44-- 1/' 
de le£. ~. 

; Nequ"111lod cafu abl'(i"ct, rtunus elfc: l~nalllm; 
nee quod cafu Ibi fie m#gls cere lagatum. I. 86. ead• 

XV. 
If i:n the Legacy of a Houfe the Tc[- 1). Plf~m 

taror had CQmprehenued ~Il generJI ;lnd are tJ/ll 

indefinite Tcrmscvcry thtng that ihould iomr;
be fOHnd in t!1C faid Hou(e o1t the tin:c of ;';t~l(;n 
his lJ~adl~ wlthotlt exceptmg any tlung , of a/l 

y 2. thl~ 



The C I V ILL A W, &c. BOOK IV. 
tlJln~1 this LegJey, VI hich would (omplchend.all 
fl~u7ld In a th" movt .tble thJn~s, and U'LO the Mo-

,Qujt to 
• l1¢Y t, '" ou Id not comprehend the Debts 

oWlOg to the TcfiatOr, nor his "orher 
1{lglns, the Deed., or Tltlcs whereof 
f1101l1d be found m the [<lid. HOllfe. For 
the Debt5> and Rights do not conGl1 in 
the Paper!; \, Iuch contain the Deeds or 
THIes of them, and ha\e not their SI
tuation in J. cert.un Place It. But their 
Nature confifl:s in the Power wlllch 
the Law give~ to C' cry one to n.er
elfe them. Thlls the Deedo; or Title" 
arc only the PlOof., of rhe Righu, and 
not thl Rlghts thcm[clve~ 

t SI fundus legatlls fit CU(1'J 1m qUI ,bJ erunt, qlla: 
ad [crnpu:. Ibl funt. non VldentUi legata. bt Ideo 
rcclInzor qua f(l~nerandl can(a Ibr fuclum, nOli funt 
Jega1re. t. 44. if. d, i'g. 3. 

lhon ufumfiuEl:uro domuum & (lmnJum rerum, 
qua: In hiS ommbu~ Clam, 'MerIO argtnro, legave 
rat_RefponJ,t, exceplo argento, & hIS qua: 
mercIs (atifa ,ompal3ta (Unt, ratelOlum omlllum 
lIrulllfruthun legatallam h<lbcle. t. 32. §. 2: if. de 
ufucufuf & mi. le~. 

I1follous jr,'71j Iheft texts, t!:Jat Ih/$ Lflncy 
'U oultJ comprchtn{l the Money. If II were n~l 'x
uptld. 

II CAIUS ~"UJ pflmcpos rn.e14S hues r/llh, eflo t" femrf 
fi bDnorum rmorum, t"l;ct/ ta r/nmn tmi1, 1.7 ptIlernll, 
an qUlbus IJltblllJ, I 14m ~mnlblu 'lUll Ib, flltlt. §2.!1.t 
omma iLl45 ad porllomm !> .. "dllalts quam IIbl de
lit, nOlt /'trt/mrc. ~.lrO cum {It 10 Ius domtbus 
argelltum, nOllll!l1 ddJllo~llI> fupt/lex manclpla; 
an h.te Olll nI a, (jure 11\1(. mvenluntur ad aliOS hale
des 111!b.1urO& debeant pCl'IInete. Paulus refpondlt: 
nOllUQ!\ debn(1l um !lOll ... ommen, {ed omnIUm elle 
cpmm.unla : In (a:u~n~ vero nu[lmn prGnepotJ 10-
,urn dIe. l. 20. ff. tie leg. 2-

Dlbt S Imd odm RIghts havil not " S/IIwtlon m a 
rerMm 1'111((, and are 1I0t &omtrehcndrd In l'iaccs 
11$ rhmgs corrorea/ are. We may Tnm:rk IhlS D1f 
,,,,(Jiro" bttu ten RIghts lind o/he, 'lhmgs In A Law 
"wh/th r~Akl of It on .InQth" Deca[ion. Quod fi nee 
quot fill! funt fUfJ1ChU1t, vel nulla fint fcJl pzgnera, 
lIInt perVenlt'luI emlll 2d J/lra ". Wt for fry Ihll 

1 rxt tfit Dtjimtlllm between RI,hts /UJd 'Ch.lIIgs 
fMf'QrtRt. l 

" L. 1 S. §. 2. tn fint If. ,Ie rt Jud. 

XVI. 
1/5. The The Acrdforic,) which ought to fol
..Aueffiry low the thing bequoathf'd, ate juag,f:d 
:;"~ be; to be {lieh only by the Ufe th<lt IS mJdt, 
";:&~;Iell- of them, and not by thell' Value: So 
IIr V.lt,., that the Accefiory IS frclluently of a 
than that mU'Ch gn ater Value th.m the dlIng it 
"ltLJ,mof (elf to "hleh it is Accel1ory; and it 
, IS An 
AmJJor'J goes ne\<erthclcU to rhe Perfon to WilOlU 

. th¢ thing is bequeathed. ,)'hus$ for 
e.xamplc, precioul) Stonts fet in tbe Cafe 
of a Watch, a.re only a.n Oroa:mcn~ 
and a.n Ac:cetfory to 1t, and ~t they 
fo11o\\ the Legacy of the Watch !\'. 

". 
" Plerurnque -pIllS In ~io en quam Ul urvu. It't 

flolU1¥mC}lIam 'KllnIJ', q\d' ~cfldlt, plUrUl oft q"attl 
I,ie~\lus 9ui venit. I. 44- JI. MUll. rd. 
~fiUll fecit add«ls Ilii& gtmllll$ &: mar.aarids. 

1.6 ... 1 • .f. d.f 1It.f1. iJrt. mallil. 

¢ tt Dtltlt 

SEC T. V. 

Of LegaCIes of 411 Vfofr(tt1~ or It Pe:,·
flo,,}, or Altmony, and otber thmgs 
of the itke nat/Ire. 

W E have not put down in this 
Set-tIOO the Rule of the Roman 

La", by whlrh It IS ordcr'd that if a 
Teftator had bequeathed an tJfufnlCl: to 
a 1'0\\ 11 or other Corporation, itiliould 
l.tft .L hu[]dred YCJrs. And feCltlO' we 
h . .n c u. pl .. ll1ed ll1 another PIJce ~ the 
Re.iron why" c have not thought pro-
per to lIl[crt thiS Rille among the 0-

tlICI~, It l~ not nccetfJry to rcpecl.t it 
hCle 

a See the end of thl PrtllmbJe tlf thl Till, of 
[jujrtltl. 

The CONTENTS. 

1. A LegaL) of an dftfrttB. 
2. A Le<~{/lJ oj an U(itjruEl to five/al 

jleljonl, and of tbr: Plopnt] to line oj 
tbon. 

~ U/.t/.uct of mo've,II;le thmgr. 
4' HI7.u t/)(' Legat} (If {l Poytt011 of tlut 

P/}tltJ /11/,(iftl rl'to tlJe l.arld ZJ (UU 
5. the Ell dOl Oil a L£gacy oj 1m UJufi u[/ 

p{lfJ~s to the £>.e~tltor, Ij tbe Legll'Y doeJ 
1U t ta!..e pl/.U(. 

6, The Dlt/lance bet7Ll'fn an flJl1J11fl/ LCf1fl.:-
[y, and (l Le,~Jl( I of a,; VJlifmEl. 

7· AIl()t/m Dit/eIUUI' 

8 Another Ddfe, em c. 
V· An f1.nnual Legrlcy II aC'lrttl ed at t/lf' 

begummg of tbe "1 Mr-. 
10 A Lt!g'I~J th.lt tS pmabie 111 {c Vi I at 

It 11 r, 11 of ,lItothn Natt.[. e t/J,w flU au
nt/lll Leglll Y. 

I!. How iV! me to judge 7Lhei/;er a Legacy 
of Ii SliM of Money to be dlflnbl.Red on a 
(ertam D'ly be pe; pttJl.al) or 0Il1y for one 
jingle tIme . 

12. Legactes of AlltlfOny (I'l"l fur life. 
J 3· A Legacy of A1tPWny to the rem r of 

Pllberty IS tmderfl'fHlll JO be meant of jult 
Plt/;ert), 

14' A /'I'j!.IUy of Al,mon) comprthmis 
CllJtnmg (md L~ging. 

15· I.egn~ys of Alimony aJ'l regulatetl lIe

rordzng to the CiYCZtmflances. 
16. How a Legacy of Alimo7lJ 'fvhich th, Tef. 

tlZtor had brfln tifed to give in hIS Lifot,l1tf 
is resulrited. 

17" ~ Lt'gllf) of AJ,morty ,J Jut altho tm 
.... Legllta'l) have been mablflli1lt4.bJltf! 0-

tl)tr wliy. 
18. Lega'1'J 0/ Alimo"y 4YI/(t1.JfIIfdJ/e. , . 

I. When 



Of Legacies. 

J. 
t. A Lt-, When a Tefl:atQr bequeaths an Urll-
1;2/ffl

lln .fruCt~ or the Enjoyment of a Haufe or 
~u.,ru • ~Lner Tenement, the ConditIOn of the 

Legatee will be the fame as of othl:l' 
U fufruCl:uaries, and his Enjoyment "\\' 111 
11.aVC the fame Extent and the fdme 
Bounds. And he will likcWl[C be lIable 
in the fame manner for the Ch:lrges of 
the Houfes or Lands of" hich he has 
the Ufufruct. Thus we J1lay apply to 
this Lcgatary the Rules relatmg to U
fufruct, which have b(;cn explamcd In 
the Title of tht: rlid Matter il. 

IJ Sit tb, ITIII, (>f U{ufrutI. See Ih, ninth Am
el, of 'he preClding S,tiJon. 

II. 
'2. A Le· If a Teflaror had dcrifcd to twO or 
pary uf an more Legatees the U [utruCl: of a H ollfe 
"Jilj(rUfi, or I~ands, and the Property thereof to 
to e t'" a 
Porions, the SurvlVor of them, thIs Legacy would 
alJti (Of the regard all the Lcg.ltArlCS 10 two man
j'ro/crt'j m:rs; for it would be pnre and fimple 
to oM with regard to all of them as to the U
/JJ II;em. fufmCt, and conditIOnal ldrcwl[c in rc-

fpcet of them all lr, to the Propriety; 
everyone.; of them being calIcd to the 
Propriety then.'of upon coudlllon of 
theIr fun-iring the others b. 

b ~lOues liberis U(il~( ructll( leg3tur, &. ei. qUI 
noviOmllu fupenrl(cri[, P10l'l'it·ta, utile eft lega-
111111. Fx:,('hmo cnllll omnibus hlJcns PlOP' icratc:m 
[lib hac conditione, (i np1JIQimHs (upervlxBfll, dal1. 
I. 11. if: d~ ,e&. dub. 

III. 
.,. The Sinre one may bequeath the Vfnfma 
Ijit(ruflo!of mo\eable thinpt I if a Teflator had 
1l1o'Utllbi, be9ueathed to his Wtfe the Vfufm[t or 
thmgs. Enjoyment of his Hou[e, and of all the 

things that .thould be fonnd 10 It :l.t the 
tllne of his Deatb) excepting the Gold 
and Silver, and that there were 111 the 
faid Houfe Mercl-.tant-Goods in wlllch 
the Tcfiator traded, and whidl he kept 
there for Sale, tbis UfufruCt: 'W(lutd not 
comprehend there forts of things d. 
Fpr it wou~d be reflrli~ed to that which 
~ld' appear to be dcfiined to' be kept 
itn~he {~ia Houfe. 

$ IN th, 'third Slfliltp qf VIIl/tuR. 
d "Klri "fumfru~m domuum, &. omniulll re· 

rum, , ~ 1ft his.dotnibus erant, e:..cepto argento, 
1.vonlt,: fttdlufumfruaum fundorum &; falinarum. 
Q..ilzCuUIJI eft, art lih'31 ~ufque cc,lorls lnercis (aufa 
}litatC, i~ l'W:pura cpc in 4omlbu9 er:snt, ufuf. 
fluaus ei deberetur. R.~lt) excepw argento, 
i5c bis quc"' mer .. ~aufa, ,~ta runt, (Zlerorum 
o.auiwtl ufuml~~ habere. 1.32. S. 2. 
50 J. tlf" fJI', rI/#ffi Iil~ ~' " 

IV.;,!I, 
• J, 

If a Te{tatol' had bequeathed a Por~ 
'" , ,LJI 

Tit. 2. Sect 5. 16~ 
J 

rjo~ of the PlOdllcl.! 01' Income uf ~I 1, H.,'II 

certain Land or Tcm:ll1cnt, anJ till ,j"'L",, y 
Execlltorlli()uld afterv.ard~ [tIl tlw f.lid (/ .I! ' 

I d 
. J, 1,1' 

:an , the Legacy wllll1c\'erth('Je[~ i"idl- ,o', j., ", 

J In. A nJ it \\ III be regulated nor on til(: "'/ (t: , "/

foot of the Llllr Po~tion of tht.: llltl rell III rI ~ 
of the Pnce of rhe Sale, out .leWl Jwg I~': l 
to the Val~c of that Portion of the U ",. 

FrUIts, whether 1t ncccd the [aid Intc-
refi, or fall (hort of It. For the Lega-
cy was of that \\ hit h the [lid PortlOll 
might be worth every Y car. TllU~ thl '> 

eh.lOge Jball hurt nt:ither tht: E"cclltor, 
nor the Legatee t'. 

t Liberto filo ita tegavir : l'rljl,rrl '''/v pj'tiont, 
uftlue dum vl'Uet, qUIn'lulIgrjirnflm 011'1I11S rcdll"'J 
1U4. prllJIIS II CulOl3lS VIZ et"p;~rlt,us /ruelus ex em
!uttudme domflS 1fIPII. prf/fanlrtr. Ha:,cd~s pra:dJ;t 
wnd'derunt ex quorum ,edltu q\llnquJgelillla ,eJ,ll:.l 
ell. Q.ua:limm ell an r1etlt U(U1~, <]llX e'<conillclLldlllc 
In PlOv.ncla pr:dbrelltul, qUll1l1111~dlma d~h('~tur,' 
refpond1t, red'lu~ dumaxat CJntlhlu.l\~eflmJs les~\~() 
h,e[ pra:dlOl VCncil[3 {unto I. ;!(.jf. de 4Im.1ttillr_ 

v. 
If the Legatary of an Ufufruft Iud ). 7;,' 

bct:n burd cncd by the Tcfiator ~ i th a. BurJtII all 

FidUCIary Bequefl: to fome other Per~ a/,ga;, 
fon) and the {aid Legatary either could flll::'~t'
not, or wOLlld not accept the Legacy, paj(es fa 
the Heir or El(ecntor who ihould reap ti,e F.x"u

the Bencfit of the LcgJcy would be ob- T~r, ,f 
1ig-cd to f.lt1sfy the '[.lId F1Juclary Bc- ;;ed!:<~~:t 
quell:. For altho thl s Bcqucfr reg.l! Jed tJke pl,w. 
.only the Perfon of the LegatJrv lW(allfe 
of hi .. UUlfruB, and that the taid U(u-
fruEt dLle~ not filbfi n any longer, yet the 
Enjoyment of the thing bcqm.athcd, 
which \v:IS blll"dene(~ with this Fldl.-
Clary Bctjucll: dOC5 not go to the tdb-
mcntary Heir or Executor, but with 
this C1prge j: 

f Si ~b eo (III 1cga!l\~ clfet u(usf'lI.;tus, fidei
comml IllUm luerit I C!tl}ulll : !teet ufilsfi uttl1~ ad le
g:uarulhl non pcrvencrlt, h:crl's [;:'IHlen penes quem 
nfusfrllttus remaner, fid~l\:ommllIum pla{\at. I. 9. 
fl. de ufllo V IIfllJr. leg. 

VI. 
One may bequeath a certain Sum' of 6. Tht 

Money, or a certain Q!1311tity of Corn, lJiJ!mnce 
or other Things by way of Pcn!ioo to i>awecn 

d Y' h L ' , 1m flnlHI{l1 be pal every ear to t e egatary, ('1- Legar, 
thet· dnnng a certa.in Ti91c, or during aTU14 it
his bfe. And there is this Ditter em C EscyoJ 4)1 

betweell a Legacy of this Natu! r:, ,mU L'fi'.lrllfi, 

a Legacy {)f an V fufrucr" tha r j II tins 
laG the Legatee has an uncertain Enjoy-
me.nt, and may have either more or Ids, 
Qr {ometimes,J)othing at all; and that' an 
annual Lcgacy',of .a certain Q!tanfity is 
alwavs the' fame. There is al{o this 
Difle'l'~nce ben' cen there two J{ind~ o( 
Legacies, that" hereas the Legacy of 

all 



1. An,' 
tl;,r ])//: 
ftrmce. 

8. An~ 
rver Dtf. 
Ju·elltt., ' 

The C I V I Ij L.i\. W, &'c. 
an UfufruCt is only one Lcga( y of a 
Right to eOJoy alw:ty~, as long as it 
filajl I:lfi; an annllal Legacy contains as 
many Lcg.lClCS as It may laft Years. For 
t;~ cry Y c.ir the Legatee ('ught to receive 
of tl1C [;\ClUtor th~ Revenue wluch IS 

bcqllclthru him. Thus thi§ Legacy i<;. 
a~ It were, conditional, :lIilfitnplics the 
Condition that the Legatary ihould be 
11vmg at the begil1l1lng of every Ycar, 
JII order to have RIght t9 the Legacy, 
and to tr.mfmlt the Right of that Y car 
tJ hh HClr or Execllt<Jr g. 

rr ~, m (jnf1I~'Of annOf allCUI legarum iii: SabtnllS 
rculu~ [cnt~~I;'J Vel,\ cit) plura leg;!ra elf!! alt. Et 
prllm JllIl, t \II Lint, kql1erHlllnl condmonale: videri 
CI1I1I1 !',lor mdJL condltlonem, fi 'Vlvat; & IMo 
mOrlUO eo, ad ha redem legatunl non tr;1tdirc. J.4. 
if. tie aIm. ltg. See the following Articles. 

See 45 to what II (attl at tht tnd of this Article 
c:ollctrrllllg the lran/rm/fioIJ Df,an 4nmlal UJolCY. 
the H/t/lh Armlf; and as /()r the V/u/ru[f, the" 
;s no '1 ranfrmffion of If, jor It penf/,es /,y the Death 
Df the tr/ufrutluary. Sn the firfl Amclc br th~ 
fixl)' $,fJlm of V{u/run, tWa th, (a.rlh Article of 
the firfl SetflOl7. oj the fame Till" and the Remar~ 
there made UP(l1/ II. 

VII. 
There is likcwife this DIfference be

tween the Legacy of an UfufruCl. and an 
annual Legacy, that a Legacy of an 
Uti7ffnucanll.ot be perpetual, becau[c it 
would annul the Right of Property; 
but an annual Legacy may be perpetual, 
whether it be in favour of a Corpora
tion, orofthe HeIrS ot fome Famdy h. 

11 In annahbus leg.His vel fldeico1l1ll1iffis. qu:r 
teRatot non folLIIl1 cena: pea/(lIla:. fed &. elus h.ne
~hbus pm:ftan volult, corum ex,,{tloneh1 omnibus 
h;rrcdibus & ~OI um I I,ll edum hlrredibus fervari pro 
volunuue tdbtvlh ill'.-.:dplmu5. I. 22. C. d, leg. 

VIII. 

rI duos culeos; Ii modo ex vindemia cj[tefomm an
norum d~d poOlt. I. 17. ~. I. If. d, ami. It!,. 

(~'x fClJlel'ltl~, Ii 'VD/unriH no~ IiIdvtr{nur, mihi 
quoque placet. t. J 3. if. dt tYlI. 'tlln. vel. oj. Jeg. 

lX. 
Annual Legaciec; accrue to the Lcga- 9. An an M 

tal'Y when the Y car begm~: And altho ,Ju.l1 [ega

he dIes ac; foon as the Year is begun, cy IS ~c" 

l L f" I I I Y '1I/41rt'< ,at yet t Ie egacy or t 13.t W 10 e ear 1S the vq.m. 
due t. For it IS natural that a Legacy nmg of 
wluch 1S ill lieu of a Fund for a !vi.lin- the rear. 

tCllancc fhoulJ be aC'l]uirtld bctore hand. 
I 51 competenti ,udici 3DIlU.:t Jeg:1I3 vel fideicom· 

ml(f.\ ubi reltcla plobaverls. ab lOitio cujufque ann. 
c1('gendl e,l :l.lbeblS tacululem. I. J. c. qUllnd() 
dlBs itg. vel lid. (~d. \I. t. i. if. d, ann. leg. In 
omnibus qua; III annos (ingulos lelinquuntur hoc 
plObaverulIt, Ut /OHIO cu/urCJUC 'lIlni IIl~us leg:!tI dit"S 
(cderl!t. I. 12. If. quand. JIIS I:,. wJ. ~ee tile 
{ixth t\l",!~. 

x. 
We mua not redan in the Number of 10. A [c

~l1tlll") Leg.l("IC'I, a Legacy of.l certain J',My 11.1t 

S L J II Y IS /"jillM~ 11m tllJt IS rna c paY.l ) c cvery car lin j- l • r, . Jtl f't.cr,1 

tIl J. cenam rIme, for fomc other eaufe }""", L< 

than tIlat of a MJ.itltcllll1CC or AlImony, ~t .w,th.r 
no more than a Legacy of a Slim made N .. tult: 

payable at [everal Terms of {everal th.w.lln _ 
f ' . annuli Lc~ 

Ye.l!'.,. or thcfe ,Pa.yments bClI1g.thus gary. < 

dIVIded only to Idlcn tht: Charge ot the 
E\ccutor, thde LegaCies wOllId be of 
the f..lme Nature with others, and a<; one 
fillgJe Legacy, of whicb thcellt.lW Right 
would accruc to the Legatee at one 
and tllf hme time. So that thIS LcgJ.~ 
tt:c h;lPPCl1l ng: to die before thefe Y c •• 1'<;' 

"ere expired, he \\ollJd tl'.J.l1fmit to his 
Heir'or E"ecl.ltor the annual Pa) mcms 
that fllould remain due In, 

,,, Si Cllill pI:dlnltione annornm Jegatum fucrir. 
veluo, Tlflu dena u(que ad annOI derem' fnll.lnlls 
hbl'O tI igdimo ,hgctt"lllln {('\'Ipf.r, inlel~ne·. Et {i 
cl,udcrn allillemorum nomme lel':ltmn tucm - pluta 
dJ(· legdl:\ & fUtllI01Um atmo;~nn feO'3lum ·Jeaara. 

'" co rlLlIll mortuam :ad hox:redem Don t111,I{mittere. Si 
veto non pro alJmentl~ legavir, fed in plures P¢Ro 
{ione.£ dlvifit exonerandi b~d/JIS gratta, hoc: ~Id\uit. 
omnium 3nno\,um 111lum ·etJe le:gatmn: & intra de
cennIUm ~ll!cedentem' Icgarari~~ e!i~m ·lillul'()tum 
annorum Jegamm ad q~rodcm {uum ttanlinittete. 
Q..lIIt fcnrenll~ vera ca. l.~. jf. ,qlUUl,d. Ifg. Dea. 



OJ Legacies. ~. Tit. 2. Sect 5. 
tbould be: reiterated every Y ca.r 011 the 
{aid DdY ; we fhould judge by rhe Cir
cum!ta.nccs, '" hethcr the Intelltion of 

... this Ten.nor was to leave a Lega<"y of 
a Sum to be l)J.ld only for one fingk 
TIme, or to be pdid yearly at the Re
~urn of the [.ltd Day. Which would 
depend 011 the ~ahry of the Pelion, 
on the Largenc[s of Ius Eitate, 011 the 
Word .. of the Tellament, on the Mo
ti+Vtl of the Legacy, 011 the Fund Cet 
apart for the Cud Chanty or Dole, and 
on the other Circuml1.mces \\ iuch might 
help us to judge of the IntentIOn of rlus 
Tefrator n,. 

n Cum qu,dam decurlonibllS d,vj{jones dall vo
JwLfet die natah~ fUI: D,v. Severus & Antonmus re
fcripferu.u, nOll clfe veufirnile teftatorem ae uno 
anno fenMe:" fed de perpetuo leg3to. I. 23. if. de 
tmn. ug. 

A,tia fideicomOl,lfum hl~ velb,s rebqlllt, qUt/qull 
Imht h4res erlt, fidet eJus (Omlmlto, I4tl cit( t)(. rl 

all", unacull mel ,--'" hornl, poft obltllm, jaCtrdotf, 
Cl" Inertlph'Ylaco, 6- IIbert/!, If It m '/'0 tempore "unt, 
ilel'lau.j dfCun d,e nundmarum qua; 1&, poful. 
~Ixro, utrulll Ills dumaxat qlli eo ,cmpore quo Ie
gOibatlll, .n rebus humanls, & in eo offiCIO fuellllt, 
debItum fir, an 1:11am IllS, qUI In locum eolUUl (ue
cetlclum" R!!lporldlt, fClundum ea qua: plopone
semur, Inlmfiu lum 1l0mlll3tOrum defign3tullI, Col.

tel urn datum templo. 'ftem qU.£IO, urrum unodun
(axat anno de~cm fidelrOmlTlllll nomine debcamur, 
lin fltlam in perpetuum decem annua pla:!1:anda 
um? Refpondn, In pelpetuum. t. 20. eod. 

.J'IltiJHh'fi le:dl /'''''1 not to make thr Perpetul' 
ty of .. LtgM'J of "m kllld to depend Dl~ tbe (,tr
clHTlflances, rytt If appears eVidently thaI the Le. 
!.arl~' thert mcnu~ned art declared to be perpetual 
iJnby bl(auji oj the CtrCHmftancrs whICh rejutl from 
'lIt JJ...ullllI'J ~r ,h, jail;/' 1 e2aCll1, "Hordmg t~ the 
Ujal.e IJf rhol' TImes. .And a1 for the Pfage with 
I/j!; II IS h"rdly poJfwle tl1l11 fu,h 4 Doubt fbo/Ild 
IJPppm; (or a Ttftator Wl10 fl1Dl4ld lea1le 4 p.rpetual 
L~gll''Y pi the natu" of theft txplilwcd In Jhe Ar
tICII, would not jail to e> "refs ", arid to affi;,n a 
Flmd fOI'" CJlllrgr pj thll I{md. 

XII. 
t 1. Lega. Legaci es of Alimoo y, or of a Main
(Ies of Au· tenanct:. lu.ft during tht! Llfe of a Lcga
;°7;''' tary, unlefs the Tefrator has limited the 

or "0 Time. For Alimony, and a Mainte-
nance, left indelioitely, not bemg fe
firained to a certain Duration of Time, 
are for the whole Time that the Lega
tee1hall fiand in need of them. wluch 
cc:wpreftends his whole Life I,. 

• Mdl au, '" ptwo vel puellz alimenta rchn· 
~IU~. u(~lJe ad lWbertatem dcbt.'1 i. Sed hoc ve· 
~ '"9. ~ .lIs tl'llm dcbebilur dOllec tefiator 
\IQ .... ~ ,_c Ii non,pent quid {cl1Iiat, per totum 
*"'puI,t. d6ebunt.. l. 14. if. J. 1I""'.1Itl 
~·Itz· 

, ;JUl. 
t}: A. U. Secl"g a ~(f of Alimony, or of 
t.tty,/ A· • MaioteJ;fill'1Co,- .. a1t~ether' favoura-
"""h ,., ,. ~, it ,a Te.ftat'Ot '.d dcrifed {t;1ch a 
I 'lUJ 't 

Legacy to l.lct only until the Legatlq 01' l'lCl r

!hould attain ~he Age of Puberty, l' t, I "I' 

would not end till he h'.td attam,'J tll( :" '/I~vl tl 
vC ''''tn 

Age of full Puberty, that l~j el(!ht(..( n 01 {kif I I< ,r > 
.lcar" (omple.!t 10 Male\, ~nJ [lUI tecn btl) 

10 Fcm.tk\p 
p Cclte h uhue tid pubutatrm ~l m~rt1 rd 11 

quaDlur, fi qUis cxemplum aIIlIJUHOIUm, qua: dudum 
puerls &. puell,s dabamlll, vela (~qJ fnJl H.ltina
num confbtUltle, lit PUC'l ufque ;d'd~rmlUl11Oll:J
vum, pUCUI£ nfqu~ ad quar'uln,ICCinJlIlll annum ahn
lur, & hanc torn.am ab Hadll~n" dlf1ll1 obfelHII
dam clfe lmpt"l:lror nolter. dCllpln. Sec! t' l! gel1~
lailler pubertas non fie defiOl.rur t ,mel \ 1(' ';18 111-
tUIIU In [ola Ipecle .1'lmOltorulll !aU( tl'l11l'"S '1'all 
dfe ob(crvandUnl, non en IIlClvile. I. '4 ~ I Jf 
dt a'lI'n. vel (lb. leg. 

~et louelm)! theft two fort! of Pubtl f \ II e ],c 
mArk 1m thr olghth Arttcle 01 rJ". j".,orld '.d,OJ. j} r 
PcrJ0111. 

XIV 

A I ('~acy ot Mullit1111Wt, (11 bll .. l) q. II LI 

of Alllnuny~ lompn .. lIl11, > 1'<.lt d, R,ll-' 1 V rf 
mellt, and LoJgll1g, unk[:, .hc Il '1.l. .t1w"n~'J 
tor fball have fcr f()Il1C Bounds to It, (JQ~Pi"-

Ii", I 

for onc C.U1t1ot Ii, e WIthOl r C1othc~ and ( 10 I, '"lr 

Lodgtng. But tIllS LegJ.Cy do~ .. not d7'd 10 's' 
compri'hcnd that ,,,hllh lc1,lte~ to the mg. 
Inftrucbon of the Lega.tee, ctther for a 
Trade, or fome; ProtcUiun, (Jr fur hIS 

Learnmg It S( hoal FOt" tilde W.!Dts 
arc of another narurc, and are not fo 
ncccH".lry a~ Food, Clothmg, :\nd Lodg-
tog q. 

q LegaLis allmellu5, (Iban.!. &. vdlHus & habiratlo 
debebuur: qUIa hne hIS all wrpus llon poteft, (".c:. 

lera 'IUd: ad dlfclplmam pertinent, legato non con· 
uncnlm. /.6. Jj. de aim]. vrl "b. Jeg. Nifl ahud 
tdl.ltOlelll fenlJlfe t}IObelUr. I. 7. ~d. 

Rog,:Ims ('s u r '1uendam fllu,cs, a.d .... It.t urn nreef
fana Cl pralhle cogenJus CJ. Paulu! .. Ulr plcmus 
eft alllnen'orulll 11"t;11Ulll, ubI dIctum eLf Ix "elba· 
fllllll, & hablloltlunem (onllnen? 11111,.0 .ambo CX.E

qu.mda fum I. ult. ,od. 

XV 

If a Tefbror had bcgueathC'd All- IS. Ltga
mony, or a M.tJntcllJl1Cq, mdciimtt.1y, "Ii Df All

WIthout fpcCltying any thmg, and It ilC mon,y "'d' 
roCH at. 

had been wont to malOtalO the PerCon auotdmK 

to whom he had left rillS Legacy, It to /he Gt,.

would be regul.lted on the f.1mc tOOL cumfltm 

If not, it would be fixed eltha Jt 11. m. 

certain Sum of Money yearly, or a ccr· 
tain Q.1.mmy of Nccefianes to b{ i'Jld 
ill Specie, and in proportitm to the 
~lality of the Legatee, the Q!uIJr}l of 
the Tcfiator and of his EILuc, the 
COl1fideration which the Tdbtor might 
have had for the Perfon of thl~ Legatee, 
either out of Affechon to hIm, or becau(e 
"f Come Duty or other TIe, and accord-
ing to the other Circumfranccs ~hich 
might help us to judie of the III tendon 

\ of 
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" • of the Tcll:Hor" as has been C1.id'in' 

anothcl Place J. 

r Cum alimrllt:l po fj,!"icomn,dfutn reli£\:a funt 
non alii'll 1 (llllllrttare, JIl'e UlOid m(plcieodum eO: 
'lUX d, illnch!, f()l)[us luel3t CI pJ;(:fiafc; dCll1de qUid 
(<l.ILlll elu[jelll Oltil!11' le1'qtleru; fi nCUlrum appa
JUrl:r, !Ul1l C\ iaCl1hadbu~ defunfri, & (ant3~e elus 
elll hJ~llQmlrlltlllm datum L'rrr, modus filml debe-
0'1. 1.22. ae ailln. vr!cdJ,lrg. 

, ,\C( the 111'tl/th AII/rlr nf the fixth SffIJolJ ~f 
J rrramentl. 

XVI. 

illo m<'nolo (upel'vixit: nt:!que clbaria, Ileque vef. 
!Iowa CIS pi a:ftlllt~ cum in pctltione fideJCOmlniffi li
berti ce!f~rent. Sed & filia, poftcaquam ll1alri hzret 
ClCtltlt, q1J(lad vi,,;!, annis quaruordecim interpel1ata 
de i.fJem Colvendis non cit ~a::(jtum eft an poLl, 
mOil em filiZ a novi11imo ha:lC~de petcre poffint, & 
tam pi «term tempofls, quam fUlUli, id quod oba· 
Ilorum nomlilC &; vdl:iarn reltltum eO: iI refpondit 
Ii condlllo cxtlllHet, nihil propom cur non pofi"enr. 
l. 1 S. §. 1. e()d • .. 

XVIII. ,!, 

16, ROlli If II': "ho ~a\c alw.l)'s Alimony, or 
4Ir~o1(~V of a lVf.11l1lCL11I1Ce', to a Perrun, kaves 
""l!:mn1iV f' I f I i 

tcgacie:'> of Alimony are difHnguiih~ 18. LIZ .... 
cd from the greatefi parr of other Le- ,ItS of All" 

. 1 11l1"''J 4" 
g.lCICS~ )y the C,onfideration of the Ne:" fa'IJO"'" 

'Wh"IJth~ ,11m it .cg.lC) 0 \\ IJt lC ,,,a~ wont to 
Trjlator t:1VC \Iim, and it docs appear that he 
had 1,,,, g,l\'C 111m dlttcrcmly, fomctimes morc, 
IIjrrllo gIve JI1J romct1mc~ lef\; the Legacy will lie 
'" /;IJ 11'" reg111atcd upon the foot of what he glv'e 
II}?''; ,r few 1 fl d' I d' I' 
gu,'.Ii"J, the au tlrrte Imme late y prece 109 l1S 

Death, whether he had gi ven more be
fore dlJ.t time, or lefH. 

, Sed {i ahmema qU4. 'lJIVU$ pril.flabat, rehquerit, 
ea dcanllln plxfbbunnll qUa! mow; tempO\(' pr.rf
tare folau\. el at, ~Iarc fi forte van(" PIX/lltCllt ; 

t!IU~ tamen tempml~ pra'fiauLl f~eaabllUi Illl'ld piO' 
XJlllllnlllJOltiS l'lll~ lUll. QUid ergo fi cUnlldtale!Ur, 
IIllnU; 1,,;efl:Jb II. plu; mort/; tellll'mc, vel ~U.III.j' 
.1Jhllc U 11 dlCClhlulll, earn pr:rl1:atloncm {cquendam 
'1u;e uOYllluua fu!!. t. 14. ~ . .I.. Jf. df all/II. vel cwo 

If.~. 

XVII, 

17. ~; r e· Although LegacIes of AlimollY, or 
f,ac'J (ll Maiotco.l.nce, be ddtined for the Diet, 
Ald/mow,/ Clothing, and Lodging of the Leg.l.tt:e, 

ceffity that renders them fo favoura- bt,-
ble, that one may bequeath Ahmony 
even to Perfons that arc 1I1capable of 
other Lcgacic<;, as has been fald in 
its Place x. .A nd If a Legacy of Ali-
mony N Mamtenance, or of a yearly 
Peno, '11, ~cre. made 10 favour of poor 
Perfum, It might be ranked in the 
Number of Legacies to piOUS Ufcs, 
"hich arc the SubjeLHllancl of the en-
1Ulng SeCtlOn. 

'" Sre the fixth ArtlClr (If rhr ftr"rld ScfrlDll. 

SEC T. VI. 

Of Leg.1m'.; to ptO(J4 V{eJ. 

The CON TEN T S, 
"ItC,a- 'f 1 'J'fi H d tho tht yet 1 tllt: e amcmary elr ocs not 
Lrgafar'j fumlfh them to the IJcgatary, and he I. "'btlt are LegaLit'J to piOltJ Ufo!. 
ha'ucbel n have them fomcwhcre eIre. and .even 1. D1fel e"u UI'!7JJl'Cll I.cgmm to proll! U{eJ 
mamtamd aratis this Teilamenrary Heir, or his Ilnd other Leg<lcit!J b.r t/Jt'Jr Mt;ver and 
rome other "" • ' E . f d i ti . UTr: 'way. HeIrs or xecutors, 1 he were cae, .Inr ')(!. 

would nevcrtheJefs be accountable for 3· D1fnence hetwem a Le,.!'.ilCY to pzour VIer, 
the Arre;U'S to the [.lid Legatee. And and fl l.egaq wluch regardj th~ puM/( k 
the CclIatioo of PJyment for [(;:ver:u Cood. 
fears- would. be of no manner of pre~ 4-.4 Le<~(/(y to ,z P,OltJ Ufo, without all) 

judice to him'either for the Time pail, pmtf(u/'lr Dejimatlotl, how to &e ap-
or the Time to come. For aldlo the pllcd. . 
Motive of the TcIlator was barely that 5· Execution of Legaczer to Pious Ufes. , 

'the Legatee fhould be mail1tailled~ and 6. iJtjMlfltiolt of a piOl" Lfgacy tl), anot/J~r 
that he has had his'MaimcQttDce ~ yet Uje than that 'Wb~,h the 7dJla~or had ap-
thit. was a'Charge that the Teltator un. pOinted. . • , 
ro~'d on his TeCtamentary Jieir: And 7· Pri'llzlege of LegacieS'iJ p;om lIfes. 
(!11 his part it would be anjufi that he ,,, 
'Ill()uld rcap the Benefit of it, as it ii "," ' "", I, 
jtin Oll tht\ pal't of the Lcgatary, that LEgnc.ies to,~ioQs l1[es~re thof¢·te.-,"· Wh., 
he Jhould 'have the Advantage barh of gacles t~t are dtlhned to (q:rttO"!"'!"":" 
t~e Bou.nty of. tbis T~atotJ "'and of the: Work of ~~atdty a ~ whether',~ey': *:~::: 
[tbcrahty of other Perfulls "i"'l1ohaa" la.te to fplfle,;al or. temporal ,~., -
110urilbed and main.rained 'him,: 'or" of rhus" a .. ~~y 'of Orn~d.tS' for: a 
his ownlq4uLlry, If he :hW~ivcd:by Church~ ~~\,Lc~y,for<the~qa'Uec 
that 14"," ,: ' -, "."':AV ,()f'~,Ck.:r!Y~ to ~~),tJdOt,:Chil~ 

_ Prauri!i 1mnpQtl.' .Ii~ r.dd""'.~:, '~r,*,,' and'I},a,Le~!'fm:':"lheit">Sua~ 
J. I~. s. [. if. til .u..,'lld' ~ib.lfg,' (""\ t !,,: ;fI~J3~e, ~,Legac:l~ to f,i&JJS, llles.'· , , 

Ma"umtffi. fell.a91em~ '~I~'~' tif'tflftl -7' :,. nlffQ'~;U t~ t .. :(~. 'I, sji/':" 
Ir, """"/11,, per ~lUiO"!Im~h.' ;Micce 6rJi1N.· ""/,': t ' "~'~II'~' ~1t " 

I'" I, " L.. I., ~ ,'I I I,' I ~~'1t,,,r~:, 
. "41+ 



Of Legacies. 
iI, 

2. DiJFe· We may make this a 6rfi Difference 
mlCI b,- between Legacies to pious U{es, and 
l'WteI~ u- 'the other forts of Lerrades, that the 
gaClts to f ' q ur' 1 

UJts N arne 0 LegacIes to pIOUS leS IS pro-
~~dJ ,the: perl y given only to thofe Legacics'Which 
Ltg"c"S,'" are deftined to fome Work of Pie~y and 
Jh", MO'

d 
Charity, and which have their Motives 

lJ'U
h 

~1t .. :.n independent of the Confidera.tio~ which 
I '" OIJ" • f h L . h the Ment 0 t e tgatees nug t procure 

them" ; whereas the other Legacies have 
their Motives confined to the Coplide
ration of fome: partIcular Per Can , or are 
defiil;Jed to fame other V[e than to a 
Work of Piety or Charity, as chall be 
filewn in the Article whkh follows. 

b It is ill ,bis .M~ti'li' rh41 the tJIi.tlld '4rl Df 
Lel'''uS '11 tl~uS Ufu tlrm ""/iR. 

III. 
3. DijJe- AU Legacies which have not fo~ their 
riner b,- Motive the particular Confider:1tJon of 
"wun a fome Perron, arc not for all that of the 

P
LegaC!,:'o Number of Le~acies to pious UfQ~, 3,1-
'(Jus Vl'S, • C bl' I G d 

and a Le- tho they be de tOed ror a pn 1C' 00, 

r..''Y whub if that Good be any other than a Work 
regardsth, of Pi~ty or Charity. Thus, a Legacy 
pub//Ck deftined for fome publici! Ornament, 
GOlld. fuch a!' the Gate of a City, for the Im

bcUifhment or Conveniencv of fome 
publick Place, and others of the like na· 
tnfC', Of a Legacy of a Prize to be given 
to the Perf on \\ ho QlOuld excel othere; 
in fome Art or Science, '\\ outd be Le
gacies of another nature than thofe to 
pious TJ fes L. 

, Si qUId Ichaum fit civitatibus, orone valct, five 
in ddl:nbUtioncm relIDQu:IIU1, five an opus, flYe in 
:alimenta, vel In el"Udltlonc:m l'uerorum, five qUId 
abud. I. 117. if. de kg. J. 

Clvieallbu5 le~ari poteA: euam quod ad honorem 
ornatumque clVltati, pc:rtlnet. Ad Drmuum pu' 
ta quod ad inftruendllm forum. thcatrum, tbdlum, 
legatum fuern. Ad honQltm pura, quod ad mUDU5, 
"enationemvc, ludo, fcemcos, ludos I:lrcenfes, tC
liehim fUerit: aut quod ad dlvifionc:rn fingulorwu 
civilUll. vel epulum leliaum fllem; hoc amplUlS 
quod in ahmenta inn,ma: Ittatis, pUla Cenlonbu5, 
"el pueus puel!ifque, telitl:um fUCllt ad honorettl ci. 
vicatis pftCIftCl'C rcfJ>C'udetur. t. 12a. "d. 

Tit. 2. SeCl.6. 
would be the fame thing, if infl:ead of a 
bare Legacy, the Tefiator had tnfticu
ted for his Teftamentary Heirs the 
Church, or the Poor d. 

tI Si ql1is in nomine magni Dei &: Sah'atoris nof
tti J eru Chrtftl hzredltOucm, aut legatum reliquetit, 
jubcmus, Ecclefiam lOCI Ilhus, In G'!O tdlator do
mlcllium babuem, aCClpcrc quod diml{fum eft. 
No'll. 131. ,. 9. 

It "pp,,,,s by thIS Text, that It was Ihl Ur"gr of 
th~fo TlmlS to l,a'IJ~ LtzaCIIs to God. And If fuel, 
4 Legacy ought to beloIJg #0 th. Church ()f fh~ Plac" 
with much mIlr, Rtafon ought a Legacy that IS left 
to. th, ChMrch mdefinllel'J be/qng to the Tlfllilior's 
P IIrJfh-Church. 

,~. 

If the Tellator hiJnfcJf had not di- s· Extcu' 
rected partIcularly the Application of a t,on of Lc-

I.. . U r 'f I d g4GlfS to egley to pIOUS ICS; as, 1 he la l',g/41 Ufos, 
left a Legacy to the Poor indcflllltcly in 
a Place where there were no Hofpital, 
or for the Redemption of C.1PllVCS, 
without fpcclfying in what Place; the 
E"ecution of thefe Dl[poficions would 
depend on the Executor of the Tefia-
ment, or other Perron to whom the 
Tcftator had explallled and intnlftcd his 
Intent10n. And If [here were no Per-
[011 to' whom he h:ld imparted lJi!> Will, 
and that it were not {afe to [rull to the 
Integrity of the Teflamentary Heir, the 
ordinary Judge would give DireCtions 
therein, at the Infiance of the Pcr{ons 
whore Duty it lhould be to fee thefe Le-
gacie~ duly applied e. 

t Si quidcm ceftator delignnverit per quem deli
dtrat redemptioncm fieri captivorwn, is qUI [~ia
liter ddign;ttus efi, legau vel fidekomUlllti fi~beat 
eXlgendl hcenciam: ei pro rua confclentla Vlltum 
adimpleat telbtoris. Sin autem perfuna non dejig
natJ, tcftatdr abfo1utc tantummudo frimmam leo 
gall vel fidelcommiffi raxavenr, quct debeac mt!Jl1o
rala:: C3Ur;e proficere. vir tevc:rc:ndiffimus EplrcopUi 
ilhw ciVitatiS ex qua teft.1lor ontur bab1:at faculcatem 
exigendl quod huJUs reI gratia fuerit derehtlum, pll\TJl 
defuncti propofitum fine ulla cunaauone, ut ~(1n. 
venn, Impleturus. J. 28. §. I. C. t1, Epl/C, U' 
Cler. . 

,. What is raid iii thiS Text, that if 
the TeClator has named no body for the 
E"eclltion of his Legacies to pious 
Ufes, the Bifhop of the Place may de
mand the Sum bequeathed, in ordel· to 
execute the Intention of the Tefrator, 
is not altogether conformable to our 
Ufage. For the Bifhop may mdced 
take care that the Legacies left to tQC 
Poor be dulyappJied i but it is not he 
himfelf thlt demands and receiveS the 
Sums appropriated. to thefe forts of Le ... 
gacie~ .And if it be necelfary to (ue 
the ElIieCl.l~Ofi-at Law, this FUDCl:ion 
will bQl~~ to the Perfons who are 
charged \Vtth tbisCaro, ruch as the Go-

Z vernon 
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\ L'rn,'rs of .'1' J'!eff',t.l!, or of an Alms--" as being pri\ itegtd in the Intention of 
lLu;lfc) ':({"ldrng a, rhC(l' Legdcics the Lawg. , 
h.tfPCIl t·, k ,!dhnnl And If the Lc- g Stt1h~ pxsh Arm!, ofth6 eightpS,ff;m, and 
g.tl. \' \\ {'I' Iwt .lppl oprl.ltcd t(l .my pat- t/,e Ucmllrk on the fourth Artlell Dr the J4tontl 
tku],'rlIIJIliL, ,1. .1 LcgJ(Yllf an Alms .\ef1/Or"fCrrllCtl~. 
to he d!.lllb:ircd nil a C('ftJ.IIl Da.y in a The l-llWllr Pj' Legllt/8J to "pIIJUI Ufos mil, diflm-

/ 
. d gill}" them (rlJm othIT Lega~us ;rJ the CR/SS Im"-

u::rr.UI1 PI:l( c..., \\ lilt 1 \\ ere not ~tpplte mmti In the Places whICh we haw 1uft now JUOo 

to.LIl) rJ1tt(ui.lrBolpir,l\, or a LegJ.cy lid; all/lmgllncral, thIiFavollrmR':!b'W']lder. 
to till" P,:()l- /!1 a Place \\ here thet c v. ere cd In th~ Cafes relatmg t~ thl InterpretallDn of an, 
no H Oi, (t: .dlol tl:d fur them, the Officers DifpoJlflon lor a Leglw:; to a p/,(J/4r Ufo·, 
of .Jullirc "olfld be oblwl'd to give Di- ,\Cf c071cerni1Zg tIm Subjlfl of Pr/vrlfzes ~f Lega-

~, ms to PIOUS Ufos, Ihe Preamble to the fo&onJ !istfllJn 
rcct10\l\ tbcrc1ll at the IafhllCC of the of ,h, Fa/cuilan Purtron. . 

Kl11f~'<; Procnrltol's. WhIch docs not 
hindI. r the 1:~nlOp<; and Curates from do-
ing tilCIl Dil!gence on rheirpart to pro
("lIIe' the t.)..culllon or tiide f()I't) of Le
g.l\! l'<' We may cOIl[ult on thr~ Sub· 
jcCt the OrJindllccs ,duch hlVC pruvl
(1<:d for the Re(OVCI y, Pre[cl"valinn, and. 
Admlmftration of rht.: (ioc,ds belongmg 
to the POflr. SrI' the EtliR of 1')6 f, fhl! 
OldllWlte (:1 ~foult11s, Art. 7"1' tll"t of 
B1(,lS, A,t, 65, Cr' ()(). :m:l that (!fMclull~ 
Art. 10 

Vl 

SEC T. VII. 

or I.'--~Jlcies of one of feveral Thing!, 
at the Chotce of the Extcutor, or 
of the Lpgtttee. 



Of Legacies. 
fit~h a one tate a Horfe out of my Stable, the 
1..egaree had the Choice; for he himfelf 
took the Thmg that was bequeathed to 
h1m: And it is of a Legacy of this 
kind, that we arc to underHand the firft 
of the TeAts which have bC&n now quo
ted. And in the Legacies of the fe
cond kind, the Legacy being conccivt'd 
in there Terms, I wiD that my Heir give 
to fuch a one, one of my Hurfes, the Tef
tamentary Heir made rhe ChOIce; fOr 
it was he that was charged to give 
the Thing that was bequeathed b: And 
it is of a Legacy of tIllS fecond Iood 
that we are to l111derfiand the [e<.:ond 
Text. Thus altho tbe Difterencc~ of 
thefe two forts of Legacies, and of 
fome others, of whidl It would be to 
110 purpo[c to [pt>al{ bere, h.1Ve been 
abohfhcd (, yet Jl IS llccefiary to make 
life of them for concilIJt1l1g the Can
tranetlc'> of thefe, and of many other 
La ~ 5, \\ Inch ha ve very mllch perplexed 
fevcrallnterpretcrs, and that not "'-'lth
out reafon. And we may hkewl[e fay 
of t1lcfe twO J(Jncis of Leganes, ""hieh 
'" ere thus dlfimguifiled In the &mml 
L:l.w, that thelf different Ex prcffions 
may pomt out fame Dlfiercncc in the 
Intention of the 'I'efrator; and tlut 
that Exprc1Iion which give'> to the Le
gatee the Right to take, ft;ems to luve 
a greater relation to the Rtght of chu
{lI;g, than that wlllth chargc ... the Tef
tamcntary HeIr to gLve to the Legatee, 

We havc been obltged to make tius 
Rellt'''lOn em a Difficulty, which it WJS 

neceHary to c1cJ.r up bcfore \\ e fuJuld 
proceed to cxplalll the Rule., relating to 
thi~ Matt('\". BLlt fecmg 111 our UfJ.ge 
there is only one ma.nner of Expreffiol1 
ufed by Tefiators, which has no l'clJ.
tlOn to an}t one of thefe two «,ft!.. of 
LegaCIes tha.t were dlfi:illgUlfhed in the 
ROlnrl}l Law, and that almon all Lega
cies are conceived in thete Terms, I 
.tt,tve and be'lueat}J to Jucb a one, or, if It 
1<; in the Name of a third Perfon,. gi'IJes 
and f,efjtletlthsj thefe Expreffions mark 
nothing at all of the Intention of the 
Tc:fia.tor, that favours either the Te[
tamencary Hdr or the Legaree. Thus, 
t.mJefs the leg~cy be conceived in fuch 
a tnaDlX"t as to leave the Chotec cither 
to the :One or to the other, it mull: be 
interpre.ted according to the Rules that 
have been explaIned ill the fi~th, (e
'\tenth, eighth) I Qil1th, tenth, and cle
vemh Articles of th~ fcventh SeCtion of 
Tefiamcllts. ~ekf liace it is not proper 
tQ repeat in this ~&i()n wllJt has been 

.. v. Tit, Vip. 24-. S. 14-
\'; §. 2. I#fI. de kgat. 

VOL. II. 

Tit. 2. Sect. 7. 
f.l.ld in thofe Artlcles, the Rea.der may 
have recour[e to them, arid join them 
here. 

The CON TEN T S. 

I· rrhree manners of heql.te,lthmg 0111' out of 
feveral 71lJ1zgr. 

2. Of LegacIes wht:le no mmtlOll tJ made 
who ]hall have the Chone. 

3· if tbe E"f'ieffion vf tbe Tfjlatol" deter
mmer the CboICe, we 1'11111 bolJ tJ th,u 

4' A Legacy left to the CbolU oj tbi E>.t'
cutm'. 

5· A LegaL} left to the ChOICe r/ the Lerra-
'J " 

t,/'fy. 

6 A I egaLy left to the ChoHe of a tlli' d 
Ptlj011. 

7 He wbo Ihli tlJe C lJOt, e) Oil'! ht 1101 to de-
f e; 11. 0 

8. Pmalty wlmz the EXl.'dltor IltJe, I to m,ILe 
the ChoiLe. 

9 l'flttllty W1Jell the Lt'g,uan d.jel s to Ina!"t 
tbe Chone. 

10. If t/we remaim only one of tbe Yhmgs 
·/.vmlen! the Choice war beljJJt!IltI;ed, tt bl. ... 
J011..,{r to thl! Legatary. 

II. If afiu the Gno,,'e ir made the 7/)I}~'!, 
(hl~fc(l fJ(!rifher) the Ltgatal y hears tbe 
Iofr of It. 

12. He' who biu made IhI Choice caJZnat 
dum,ze, flnd ma!..e (lnotber. 

13. The Cbone cannot be made before the 
Exeuttor 11m acapted the Suc£eJJioJl. 

14' The Le'{iltary of what jhldl remain !If
tn the C hvice of another. will havl! all, 
if no Chont! /J made. 

I). The RIght of EleEllon pafles to tbe Heir 
or ExeLUtor of tbe Legatet'. 

r. 
One may bequeath one of two or t. Thm 

more things in three manners. Fot' M4'1wm 

one may leave fuch a Legacy without of be-
h I • f} J' 'f quult i1If m:lJ{mg mentlOll 0 t lC C lOICC; as I a une out 0/ 

TeflatOl' bequeaths limply a Horre to jt'veral 
be taken from among thoCe in his Stablc~ ,hlngr. 

a PiCturc to ue taken out of thofe in IllS 

Clofet; .1ud one may leave the CholcQ 
either to the Leg.nary or to the Ex-
ecutor a. 

4 !lee, he following A rridfl. 

U. 

If a Tefiator bequeaths a thing to 2. Of Le
be taken Ollt of {everal of the {arne kind ganes 
that fuall be found in this Succeffion 'Where nIl. 

h f I S f ' rmnllon II 
or even t at are not part 0 t lC uccc - mad, u.hIJ 
tion, and does not exprc{s to whom the foall haT/, 
Choice thatl belong, whether to the the ,hm~. 
~xecut(lr or to the LeJ;atee, this Lega-
cy will depend on the Rule explained 10 

Z l she 
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the twenty fecond Article of the tllird 
Sd-tion of tIllS Tltle, and on the Rulel:. 
~hich follow b. 

b fJ" that t1.Lt11l"j ficcnd Armle ~f tkr thml 
SeNlon ~J 1/'1J [I:le, ana fbI ,,"th Arr,ck of the 
jevUJth ~ertlm Df '1eftamenrs. See the followmg 
Rule,s. 

III. 

IV. 
If a T'cftator had bequeathed a Sihrcf 4. A v. 

Bafon, havmg feveral uf that fort, the gllcy It}1 

Executor would be at liberty to ~·vc 'h~ the 
"' co." " 

\\ hldl Stiver BJ.[OIl he pleafed e. or thll he'fu 
the Legatary would have that WhICh I~,. 
"':is left him; and thl~ IS a Con{equence 

3' if If" If the ExpreffioD of the Tdlator IS 

I!~J>tjJi~n conceIved 10 fuch Terms as to mate us 
{I/n,h, judge, that altho he ha~ not gl Vt n the 
if 4/0r Ch' I h E J dWTllJlnlJ ou:e el t lei to t C ,"ccntor 01' to t 1e 

ot [he Rule cApl.1ined in the thIrd Ar-
tide. And the t.xccutor would with 
much more reafon have thi" LiberrY7 
If the ') 'cfl:.ltor had left the Choice to 

tkt ChOhf, Lcg<l t:u y. lt1 a Leg:u"y of one out of 
'tIle ,,,,,[1 t\\ 0 or m()re thing~. Ius Intent IOn \\ J.S 

hold ro to bt(lllc,nh one of them rather than 
.114f. t!JC otllt 1', the Lcgary v. ill be llndcr

flood Clf that tlllng to ,,111ch the Tefia
tor'~ ExpreffioD {ball b..\.\ e a g,.eatcr rela
tlO11 than to the other, whother It be of 
D10rc or Icfr, value. Thus, for c).Jm-

"pit, if a Teflator had bLqucathLJ In<; 
'Iaddle-Horfe, havl1Jg [c\cr.l1 of that 
lund, the Lt.g.uy "auld be LlOdcrHood 
of the Hm fe "hleh the Tefrator lum
felf v. as \v(mt tc ride. Thm •. for ~'JO
thcrc}'ampie, 1f he who had t\\ () Houfcs, 
one In Pal 1$ 10 which he hlmfLlf dwelt, 
and the other at St. D{'J1lf occLlpled by 
a Tenant) had left a Legacy in" there 
Terms) 1 gr7.le and bequeath m'y HiJU[e to 
filch a Qne; this E"preffi()O would dt!tcr
mine the Legacy to be nleanr of the 
Honfe in which the Teltator 1h ed, un
ler .. it fhould appear by the Cncum
fiance!> that hi!. lnrention '\\'41:> to be-

him, But if the Legacy were of things 
\\ !uch altho of the fame ~!Od might be 
of dlficrmt ~alitics, good or bad, 
fu.ch ,is Horfes, Hangings, the LJberry 
o~ citufing whi( h the Executor wOllld 
have, \Hmld not extend to a Power of 
chufing J. Sute of old Hangings that 
are 1.11ltng to piecc<;, or a Horfe that I'> 
brokt·n-wmdcd. For it could not be 
plefllmcd that the Teflator had glven 
tlu'> hxtent to rht: Right of foJethon 
v. hJch be had left to 1m £"ccl1tor j. 

t scJ rtG J.Ul~em iegavcnr, nee apparucllt quam, 
:rque elelho eft h.frecils, quam velie dale. I. 37. m 
.r. tf. de leg. I. 

i 51 hzres gencrallter fel vum quem tHe voluertf, 
dare ~u!Iuo. [uen\ fUlcm ded('m, lfilllC funum le03ta
flO fc(tTlt, de dolo malo agi pu([c air. Sed ~luO
nlam Illud vcrum dt, 'JI!.:rldol'J In "or ten,> I ut 11011 

ptO,mum dct, ad hoc tencUII Ut & allUm hoo'rnelll 
l'rllfiet, &. hlllle pro nox... dediUone ldmquat. t. 
1 ~o. Jf. de le~ I. See tbe tw~nty fec.md Article 
of tbe t1md ~elbol1, ::Ind the edllh ;Iud temlt AI. 
ttdes of the {evemh ~cchon of i:clbmc:nts. ~ 

(,lueath the other. Bllt If the EJlp.·cf· V. 
fioo of the Teftator {hou1d lIot deter- Whtlt1 a TeUator gives to th<- Legata- s. A Lt. 

nune particularly for anyone of the ry the Right of chuhllg out of [~veral gary !tft 

two Hour",>, a~ if he had barely de- tbll1gs, fuch as the Hor[{.~ 10 lu& St.tblc, I~ Ih~ f 
¥ifed olle of hiS Houfes ; or if having any of them v. hich he plea[c,>, and 111 ;f~:,~ee:a. 
two lands called by the fame Name, hh~ rnantKr of other dungs; the Le- IAIY. " 

he had devifed one of them, the B,M- gat.u y 11.1'> the LIberty to chufe the moft 
cutor might give only the Houfe or the preclOu<; of them!; And "to put the 
Land that js of leaa value c, for by that Legatee in a conditIOn to make this 
he \\~U'ha-ve fat lsfy"d the Lega<:y. And ChOlee, the Executor)Jl obliged to lbew 
in g~neral in all Doubts of this natufe, all that there is 10 the Inherit;lnce of 
wh«e notl\l"g determines to one of the that kl11d of dung of '\'hkh the Blec-
thi.qgs which are comprehended in a tion is bequeathed. And if there fllould. 
LegacYJ the Pl'efumption j'j for the F~~ be • .my which by Come Chance, wirh-
ecutor, as hAS been e~pJained in 3no- out the Deed of the F.~ecutor, h:ad 
thtr Place tI. llot appcll'd, the Leg.nary who 

'$ Si de t~tO fundu unfit t~0I11or. fll!C appareat withOUt knowjn~ any thing of them, 
d~'<JlII> wgif~yerit! eieaio hat'edis erirs qu~ vrh~ had made hIS chOIce, might (htife anew 
dart; aut (i ;lppam1f. I1'C. hllldul "lndltabinJT~ I. - .after he came' to the knowledge of 
37. §. I.ff. d, hg. 1. 1.. I B 'f .. n het'c th·' 

$CIO¢X tli8u traGtatum: rum quidam ®b$1iin. ! .~lrtb 1. ut '- ~on8 0144 t l~ J.(Igs 
d~ olufdero Domj~J tlabCI\S, legaifCl wtldunI Qr, I ~IOflC$ fervl eltello vel opdo m.wr, Ieg,aWw. 
n~lta~lInt : ~ ¢fet aheJ pred. IUII,OI'l$, ~'er ~ao. Qptllblt quem veil!:. J. 2. jfo>llulI_ "',) .14f.1,,_ 
ris ~ &. llCl'C:$ qi(ttel wmorem l~tl.i1'Q •• ril:$ , ~) phi cl~e dlll~ G non OI:QnibU4 ftypb .. 
rnajo),cl1\ vulgo f.1ttbinll·, Utlque 11l1~ e~ ) ... ,labaus I • ....n. el'1!,llfcr, mrcgralh oi ..,Li9llefll 
gatto, ti mllloreJ1l non putUl:rIt do~ere '1~..n .... I. ~lIOI'e .,lac .. , N'1(l,ox lus',~ eliAet. vo-
39. §. ~.ff. de Ug. I.' ',. ~. (UP:) r<i~ 'It ,Uos dre. I. 4 .... ~ llec'~ 

d 811 t& (jxth, fi7M'lk, 4If4 Dlb,,. fol~t 4'· Jilm fi fraude It.erelliJ. (cd ctlill) Ii alia 'lIWibea M('-
tlC161 rr Ib'lnl~lath SftlMJ 'I 'ItftA11lPltl. td cvencrit. 1. ,. "fl. :'*'~ . 

the,.... 
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there fhould bo anyone that were fin
gularly nece(fary to the Executor for 
matching fome other Goods of the 
tiucceffion, it would be equitable to ex
cept it out of the d10ite of thi!) !-egJ.
tary, cfpeclaUy jf tile Executor is \\ iJ
ling to make up to the Legatary what 
this ncceflary thing fhould e:\.ceed the 
others in value, if none of the others 
be found of an equal Value to it, For 
the Right of the Lrgatary does not ex
tend fo f.;l.r as to put it in his power to 
hurt the Executor i, 

; As the h"xlcutnr or 'lilflamMta,., HefT, ought 
not to abuJe Ib, Llbert'Y oj El,tl,m, as has been 
J41(J m lbe ~,.ccet1mg Amcll ; fo 1mther ought tile 
Ltgatary to abufe It u ben he h"s It, Humme Je
gal!), a£l:O!enl nOll polfe elrgl. 1.:1,7. if. de It!>!. J. 

~e dIe [emh Ankle of tbe fe\ emh !)eCllOn of Tee· 
taments. 

VI. 
6 ~1 LI If the Tefiator Had left to a third 
J; I 'II, ft tn PCI [011 the Choice of the thing be-
.h, (i,oue 1 dOh b r J d'd 
Df 11 thIrd quCd.t lC , CIt cr ccaUle lC , not 
1 <rjolo. think the Legatary capa.ble of maldng 

the f.ud Choice, or becaufe he \~ as wit
hng to make ufe of that TClllper.lml.'l1t 
bct\\een the lnterdl.s of the E:!I.ccutor 
and of the Legatee, the Legacy would 
be hXLd hy that third Pcrfon, And If 
he ibould fJil, or rcfu[e to d~termlOr It, 
the TIght of Elduon \\ ould go to the 
Lq;atary, , .. ho mIght demand of the 
E ,\ccutor [lich of the thmgs a~ he fhould 
pitch upon, provIding it Wl'rc not the 
moH prCClOUo, of all, but .:l thing of middle 
Value bct\\ cen that \\ hich ~ ere mofl: pre
('lOllS and th.tt of kafi Value I A no ill 
(-arC they cOl1ld not agree among thetn
{elve~, the l:JcCtioll ~ auld be determi
ned by thF' ArbitratIon of [orne Perron 
\\ hom t ... ej themfelve.. fuould a.gree 
on, or whQ lhould be named Ly the 
JuJg~ m· 

1 $j quis optionem {et"Vi vel :altetiu~ lei J e!.qu,·rir, 
lion Ipll ICl!,.3taIlO, fcd' ql!3nl TIIIU5 fOI re (kgt'llI: 
TitiL~$ amCni lie! noluem eligl!re. vel non potuer!!. 
v~1 mOI'I~ fUem pra:~(!nll.$, & in ha<; fpwl" dubltaba· 
t1.l( apu" ... tt~s q\ud £btuendum iiI : UtrUIIIOC Jega
l~un Impit'et, ~ alrql.tod ei IndUC~IUr ad,UIOllUIJI, 
In lIirf ~~ .a.:bitr.lllfl.pf(),IlCdat C1CaIO, Cenft"lIIus 
it'aIifi1~. r. fil,tl"a anrt"le t..:wpus ilIe (lui fli,\!.~re turfus 
cD:ehOdi(cre {1Ip'(I({edcori(, vel mlOilne llOlLlem, vtl 
~na(W~.~ 4!lqlU~i~. jpfi JI!gol3rlO vJdcri tl1e 
ddal"¥jA;flO~i r ~ta tll.Qlen, III 11(41 optimum 
~ ~ '* ali(.i:rebQs'qUidqllom eli';' f~d mc-' 
dial ~pn\l.. Ne lIUm ltgatarillID rads eKe f~· 
v.'n~~~in~ b:tr~h t,;onlmoda de~udet1 .. 
t'tl1. I.~, '~'a.r.t~ t,,,,,,~d, k,at. 
".' ~~~lE':~li~can.dunl eft. l,'f3. ilt (-
if.;J, 'II;;. ~o " I 

"'711, D.tJ47 $1.'41~~ "rIJ-'!,;"',tl i,. tbe fir/Of 
tJltfo ~'U!U'1"~'I> ~t b4 ,4,,,,,.bu 'D "~r u.. 
(4ge "pt" tD ~'JfI.it'1.\t'.';I',Pt. ~"tf 'hi~d l'#rJ,. 
r4~1!wuld ~ t!f j.ltI»g _t~~ tJ/ , Iris ~"'I(I~ 
<W~ "Pf1(d ,ni, ,/J.at IH f1I1J...ht tfHII/crI ~ rtafo1J.iI~tt 

chOler, and tlJllt rther! can tI" it tis V ,ill as J"., It 

uMtd not be }uft to walt fo I",,! Illlme tIll he fhol.IJ 
t~ pleaftd to dct~rmme the .M.alter, tI/pm4Uy Ij ,I .• 
thmg bequeathed l' ae of /ueh Il nlllUll liS tp bl HI 

hll.r.al d of pmfhmg ,ilm"g the Delay. 

VII. 
When the.: Tcftatol' l1ath gncn power 7. H'lV/IO 

to chllfe, "hl-ther Jt be to the E "\CClI- /,Ils t/,e 

tur or to the Lcgatary, he \\ho ol1l'rht dlOl~d 
k h b O'<(',-.t '01 

to rna·c t e choice C_lnnot put it otf t" J~J;r I: 
any longer time than what the Condi~ 
tiol1 of the thmgs tball m.li.e tlecclbry, 
?r \\ hat flla11 have been reglllJ.tcd bv the 
T d1atol") or by mUtual con[.~nt of the 
P.lrtit:'i, or even by the Judge, If the 
M :uter cannot bl: othcrwi[c fl'rtled. 
And Ite '\\ ho 11.1<, the ChOICe 111 hi" 
po" cr, It he dcl.l~" to m.,Lc it, mav 
be flied uy the other, "ho rna'r <-.ltd..: 
film to be [ummoncd 111 order tIl m~ 
111~ Option; and may protcfl fOI • 

Co(ls JIlC.l J)amage~ becan[c of tlte de-
lay: Which " .. ould l1a\c the Eried that 
fhall be e;.. plaiood by the foHow ing 
Rules 'II, 

n Mandpiorum elollio 1"JIla cit. Ne venditio 
quandoq\lt ~bs¢nte te~atanQ mrerpdlttu~, dw',
nel e debet Pra:rol", mfi Inlra tempus ab ,pro plU-hOl" 
tum clcg"lfer. atl:lonem legalorwn el non compe:clC'. 
1.6. tf. de IJpt. '!Jet £uCl.l'g. I. 8, lod. 

What IS Jil/d In thIS and the other Ar/leles wlmh 
follow,' c01Jcernmg the Delay 0/ the EXI'II,tor or of 
the L,gatBt, IS 10 b, underjiood of the Cafos wJJ're 
there has bun 4 Cltlltlon of ,he Part, to come alld 
mak, 1m choice, or where 'here ;t.ppean t/J be flm' 
Knav,,.'Y In tb. drlA'] ; rfS for tzam;I" if an Ex
ecutor fo~utd ~eep up and "11'1"''' for foml1 tIm, 4 

1eJlammt or Coillcll In tthlCh /" was charged With 
II I.tga,'J ltft to 1m own ,ha,,,. 

VIII. 
If the Executor to whom the Choice 8, Pfllil!ty 

,,'as left ~ a!> In delay, and in the mean /.I J"n t/;, 

I I h h' C hO h FxrClltcr W 11 C t e t lngs, 01 W Ie one was to dtj 1 

be given to die Legatary) fho\.lld happen 1TJa~:s t~ 
to penfh, or to fu ftc !' damage, be would ,hou,. 
be haole to nl.lke good the Lol~ or Di
minution to which hjs Dela.y hJ.d given 
Q(;calion. For the Legatary might 
have pel hap~ been able to fell the ;birtg, 
or pI cvmt 1 rs periflling OJ' being da
maged; and jf the things being frill In 
being, the Legat:try had [uffered Da-
mag~~ bccaufc one: of them wa.s riot de-
livered to him, the Executor wOllld lie 
accountable for the Came o. 8ur it fome 
of the thing'> of ,,·h\ch the Choi,e v. a'3 
to be made "'erc not prefent', anc:i dut 
too long 4\ Delay wdl.lld be prejudicial 
to the Le,.\I.taty .. 'he mIght oblige the 

p Stl th, '.rfxt eittd 1I~"rI fhl l'"t,diTfR Art"I" 
w.ich ;Wltfj ~,rl' 111 WIll tp MI' Dtlll, ~f tbl J:.x~ 
CJl''''~ (u 1# tbat qf I hi LI!.""""", 

£),0-
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I~xecl1tor either to chure for him one of 
the things char were rrefcnt, or to give 
him the Value of one of the things that 
'were abfcnt p. 

thtr mo" tban thl Cbam 'UIDuld do tl,,1t w,,;,1. 
fhouid b, ,hojm. 

XI. 
If after that he who was to chu[c, It. If 4f

,,,,hether it was the Executor or the ter tb, 
Legatee, has made and declared his t/;o~e ISh 
Choice, the thing chofen iliould /tappen ':h~n;' t~O~ 
to pcnili, the 10[" of It would fall upon fin pe· 
the Lcgarary, and be would have no r1j1I1l, .thl 
nght to thofe things that fhould re~ fcgaEl~ry 

9' Penal
ty when 
,h, Lrga
tary d,
fIr; tu 
,nake th~ 
,holce. 

" 5i ~[ld1U1 aut Pdmphllus legetur, & alter ex hi! 
vel In fuga {it, vel apud hoftes; (hcendum em 
pi ;efemem pra:ftari, aUl ~brenti! :tllilIlauonem. To· 
lies eonn dcEbo eft ha:ledl commlltenda, quoties 
moram non dl: faaL\ru~ leg:ltano. 1. 47· ~. 3· ff. 
de teg. I. 

IX. 
If the Choice hclongs to the Legatary. 

a.nd he puts It oft~ he will be liable for 
the Colts ;llld D3.mages whIch may bave 
been occJ.uul1t:d by his Delay, 10 the 
Clint: manner as the Executor 111 liable 
for the Con[equcnce<; of ,his Delay. 
Thus, for Example, if two Horfes, 
one whereof (which (oever he fllould 
Chllfc) had been left him by LcgJcy, 

F I Ch ' h d dOll o 'fh rlrars th. mall!. or, t le Olce a I IOgu! ~ loft of ,to 
cd that thing which he was to have, 
and had made it his o~ n. So that it is 
he who ought to bear the laCs of it t. 

t Stichum aut. P~mphilum, utrum hanes meus vo. 
let TillO dare: {, dllltdt ha:rc:s Slichum fe velie dare 
Sticho mOrtuo liberabmu. t. S4- §. 9. ff. d, leg. 1. ' 

fOU1d happen to die during his Delav 
'mdke hi~ option, and that the Ltid Lors 

'1 ight be imputed l'O 111m, bcraufc the 
'Executor who had 110 occJlion for .lily of 

AitlJO thu 7,xt (p.aks unl, Df the Ca{i ~htr, 
tht cb.IC, "(longs If the fitu or l'xccutor, 'YH th, 
l<uie IS with much more rtllfon 111ft In '/Pc eftji 
where fb, Ltgafar, has himfolf mild, the ChOlft. 

XII. 
The Executor or Lcgatary who has Ilo lit 

o~cc made l1~s OptIOn, \\ hether judi- ... 1';'0 hill 

Cl.tl1y or extraJudlcially by mutual Con- ma,ie 1m 

Ie. Ij 
tllerl re
"",Ufts on
ly onf .f 
thltlhmgs 
·l.lIh,Yf~J' ,h, tholr, 
wlls 6,
,rnffth~d, 
It I"luflgs 
I~ rhe Le
f,lltPr.,', 

the Horfes might have been able to fell 
the Hor[e which the Legatary \\ auld 
have left him, and would not have been 
obliged to !lcep both the Hor[c~, might 
recover "gainfi: this Legatary Colts and 
Damagc~ tOl" that Expence and that Lofs, 
a.ccording to the Circumfl:ances q. 

'.I S'lIh, Tt~t "lid 01'1 thl [e'lllnth Artic/I, in 
whlth theft W~rdJ IIrt 11> be nl1J4rk,d: Ne Vlll1dl
ti~ qUclndoque eligente legatalJo imerpelletur. 

x. 

r -' ,"Qlce lent, cannot atrerwards change OJ' nlaLe ' 
o Ii cannot 

another ChOIce. For the right of chu- ,"arJf,c 

~11~, WlllCh the Tefiator had given him, and make 
IS con(llmmated by th 1~ firLl: Choice u. another. 

u Cum feme! d,xfm hzres ~trum dare velir, mu· 
tase fcntenuam non pOlent. 1. 84' S. 9. if. d, legAto 
J. Apud AufidJum IIbro primo refcrlpnun elt: 
Cum ita legatUm ell; Vejil?llerJtA, qll" vgilt, tn
dmar/II [umlto, j,f,IQII& habtlo; Ii IS dlXI!lCt, qu:r 
vellel deinde, ;Intequam ea fllmcler, aha ft'velle 
~lxdrel; mutare vohmtatem cum non poBe, Ul aha 
fumeret: qUia omne 1US legal! prima Icllatione. 
qua fumen fe ""Cllfer, confumplil: quoQlam res con· 
liMO elus fn limu\ ae {I dlxem earn fllmere. 1. lO. 
ff. de 'pI. Vlt .Iett. leg. Elclbonc: legat3, rem~l dun· 
ta'(~t 0rt~rc: po{fumui. I. ~. ff. d, t'gat. 1. I. II. 
m f. ff. de leg"'. 2. 

XIII. 

If after ·the Death of the Tefl:ator 
and be~rethe Eleltion, whether it were 
to be made by the Legatary or by the 
Executor, the things of which the E· 
lecbon was to be made, {lIould happen 
to periftl, without the Fault c)ther of 
the ooe or the other, one of the things 
is loll: [0 the Lcgatary, and the others 
to the EXeclltor r. But if ~here re- The Lcgatary who has the Ri~ht of q. T"e 
ma.in~ only one of them, it bc:lOllgS to chuiing, cannot ma.\lc hIS choice tIll the "JOIce WI

ehe Legatary. For altho his Legacy E
F

x:ecu
o
t0r has ahcccPtbe~ the SEucceflion- r:::d:' be. 

was of 3\ Right to chure, and that there or ull then t ere eJd1g no xecutor,fo,., the 
is now no room left fot' choice; yet the there woufd be nQ Party to whom he Execlltor 
16~ention of the TeRator was that the could Intimate his Choice, aug who halilctett-

Legatary lhould have onc of them,· and could either c;on.wa it or a~prove it, ts,a t~ 
d d I ...J..I. I h . Uf"n'OTJo 'tuel'cfore he ought to have that which an elVer lal'lil Jfga.cy. 0 t at It 

J.s the only one that remains s. > would ~e to. DO purpofe that he had 
,. xh, prfl ~art ~f thIS Af1uif me, h4w its ufo { made hiS chOIce "", , , 

:1$ '" C.j, wi"" fhe 'ejlam,,,tary Hm 'W~r' tc ti,· ' :Ie Option; legata, placet non POt1e Ute aditl.lll 
JIIfl tli. fale.idian p~tmn. FM' en, WI!II/d ",t r",- C hzreditatem Of Ian : & $llhi/ agl if 01*"etUr.' I. 10'. 
ko. t. hi""$ J.rt of 1m Falcldian PDrr;~* flu V",· ' If. ti, ~'t. \/, ,un. kg.t. ' 
llU Df th.t.fbmgv.,hich Ihe 1.Igal." w., t" *" 
-j,u~ "nlrJ till' ,JJJ."bmt.' 'WhICh 'Mr, III _lItll Q,IJ XIV 
kit OWb. Sel: tbe leveri(b and eigfrl'h Al'tid:e, of , • "" . 
the firft Stalon of (~~ahuJ""l I'ornou1 ': '( If. a Teft~or had bequeathed one or z..,.. Th, 

t Wh,th" th, Clmuj b,lm!, " fbi 6~fI't'~\ trr, ,two chillS' out of ~ri~ at tAA\&oice of LIt'II/I"'j~f 
"th,Ltgfftte; If ,htt. rtl1wnl ~, m, ft ptt' Le" _.1 u:....l...·_.l fu>hAt/b.lU 
zp tin L'g"lII. F,r Ijtt HWTlt #dl1'''';'''',. tbing one ga~ary, aUi,!. t e ,","'\Io'~~~l~er°'p I'IltJAIn.f 

tillt ",,,,,,nt t. be ,h, Lll",.r,'/, liS milch II' til. them to. another) and that he who 1lad,,,. tb. 
, thi$,,wU. ./ 
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",Ib,her this choice would not make ufc of hl<; 
ulzll h~' Right all the things"\\ ould belong to 
g/l ,f 0 r J " d E 'h~lCe IS the lccond Lc-gatary,.to the J~ccutor 
made. \ would ha~rc none of them. I'or the 

1.. If tbe 1lfliltIJr bar ;'~gN.I.Zle.l the r; IIdl 

and RevenIl£ I of tI~c Leg Il< y, 1m f! ';/ L 
"UJdl j:-,'vc aI Ii Rule. 

~. 1he Fl"tlltl(~f l.egacieJ 1m! duf' ouly ill'lft 
tlJe tIme till Val t' df.'manJrd. Expreffion of thofe things that lhould. 

remam after the Choice of the tirf!: of 
the two LcgJtaric~ wOLtld complchcnd 
them all, if he took none of thcm y. 

'J Cum optio Quorum (c"vorum Tltio data fit, re
liqui Mrevlo legali lint: (eiTante primo in electIonC', 
rcliquorum appellallone omnes ad M~"lum peltinent. 
1. 17. f. at Dpt. vd ,1,t1. ltg. 

xv. 

+ Tlx'llllN('11 of J.egaw' l of Jl10ney u tiM 
only 110m the tnne 4' the Dmumd. 

'i. Profit of L('y',flll(!J wbl./J Ii of mtotl,c, 
nature t/;w 1 tile Fit/ill 0, IIIfel'lt. 

6. 'I'he F; lMl (mJ lmenfi (Jf 1.(~(tC1cr to 
pmw Ufcf are due wrthuill lIily Deman'!. 

I 

I~. The If the Legatary who had a right to 
RIght of ~ chufe, dies without having made a 
l~lectlon ('hoice he tranfmits to his Heil' or Ex-
1'ai'" to 'h h' R' L 

We may dill:ingui!h m t (> three lunds ~. rIme 
all the thing') willch Tdbtors have the /I'I/S ('( 

1 b '. , 1'1 thmg! Iha: 
I erty to ewe away III LcgacH':s. Ie I (1"1 be be-

f1rH IS of 0 thole whIch ot theIr own ;uwlmJ. 
nature produce no Revenue; fueh as a II'e 11m 0' ecutor bot IS 19ht to the cg.lcy, 

becutJr and the Right of "hleLhon :t,. 

~/ the Le-
~ IlIud 4rlf illlld, rJtrum eltgmt ltgatarlf~J, nullo 

:I legar3rio delto, decedente eo l'of\: diem Jl'!:~at1 ce
demcm, ad h~redem tranfimtu placun. I. 19· fl. dt 
opt. vel c/dl. Jeg. SCle Ihe lenth and followmg Ar· 
udt,s of the tenth SeCl:tOn of TcfidllJent q, and Ihe 
fcvcnteenrb Article of Ihe nll1(h Se{tJou of Ihu; Tille 
/;If Legadef. 

---- - --- -~---
SEC T. VIII. 

Watch, a PIcture, Slln.:r PI:ne. The 
fccoou is of thofe thing·, WhKh of theIr 
own Nature proJl1cc a Revenue, as J. 

HOllfe. a MCJuow, or othn G10Ill1J. J. 

Herd {)f Cl.tt1c,H.Klcney-~ I 01 fc~ to tho~ 
who let them (lUr. to IUfe, .mJ otller 
things of the like nature. The third 1') 

of Sums of Money, '" hirh of the ir ow II 
nature produce nothing, but willch ma-
lung thc Pnce of every thing that is in 
Commerce, are the Illfirumcnt of tht' 

Of thf' ErmIS and lnterll of Leg,'fein. Commerce it (cJf: Which is the Rca[on 
why the La~ s condemn thofe who are 

By FlIlits of Legacies \\e arc to 1111- dilatory III f',lylng the Sums~hich they 
{land nor only the Pro~lll[t 0[Lal1d~, owe In Dalll:\gcs, whirh they have 

but likev.-ifc all other {ort" \\f Rt'venm;s fixed to "hat IS called Iotercfi, ()f 

or Profit~ th..tt may be nude of- any 0- v. hlC·h mentlon has ueen lnndc in it.;; 

ther tlung. And uy Illtcrdl- i~ meant proper place a. And we may place In 

the RcpJratioll of Damages which this duru Ranli all the Legacies which 
Debtor':> of Sums of Money, who f.lil arc reduced to a Valuation. Cuch as a 
to make Pa) mcnt, owe [:-om the time of Legacy which a Tefiaror fhould make 
the Demand, as ha') be(,l1 cJl.platnt:d in of fome Worl(, or other thing that he 
the Title of lntcrcfi. filould oblige his Executor to do for a 

As to the Fruits of Lands de"lfcd, Legatee, or a Legacy of a thing whirh 
it is neceflary to dif!:inguiill between the E.xecutor could not give in [pelle; 
thofe which are upon the GroLlud at for in tillS Cafe he would owe the Va
the time that it is delivcred to rhe Lc- 1uc of it b. 
gatary, and which arc commonly called II S,ethe TItle of ,h, Lean of 141m,,, and Dth" 
the FruitS h.1.ng\l1g by the Root, and things tIJ ~f reftort4 in. kmd. 
thofe which havt:' been ft'pa.rlted from b 54t the 'fixtl) Arti,lt " tb, firfl $«fllIJn dj' ,'be 
the Ground by the Execlltor hefore he /IUIH Title of the loan of M01l"Y IIna othf, Ihmgs 

~p be rtJlortd In kind. 
detiverc;d it, and which wers feparnced . Ubi q!.lId fieri ilipu1cmur• fi nort (~erit fafluID, 

'only after the Death of tht Tenator.' pc\."Utliam dad oportcre. I. 72.jf. d, 1.11111. ,bl. 
, Tbere ,.-e tht ,mb;~ Matt~f of thi~ 
Seaf~, as alfo the ,Intetc!~ and other II. 
\'\Jte!~.1~,;"werc . fallen dhe ,before If a Teftator ha.th regula.ted ~Y his 2. Ij th, 

,:,t~;;~'etlY:;~ '.~e Lt~c,Y:t and th~ ">' D~fp9lition wh~t co~ceJ:l1s the.Fnuts <?" ::!!;~o:_ 
J.iiiij.ttf~.!nti,,~ ".~b. Gr~d at, the 'other Revenues ',w~ch the tlung d"'-'l-laeed;"e 

. ,tfinfrof'tlufife1tmr are as lt, were At ... , f~d may produee~ hlS Will mufr [crve as FrUIts and 
~~O~~~l::~i~\ ,:' ~~, be~n ,~~d of ,a, Law, and tbe 'ExcCijtor will be a.c- Rt'Uenues 

, 1Q ,~hi.~ '. 1 '/ " '; , countable or not' aecO(lntAl.ble for them, of Ihe Le-
,.', '" '(' ,,'" .',' " '.1 • M :t.. T it n..,,11 h lIae", hIS 

", ,,(,' I, ,Ii .,; .... ,., , ~CO as tnC e~ator Ul.94 ave or-.. n 

: '. "?;"~'.fM':~;\" ~".~~~E N,T',_;""" der'd., .hm he who devi(esaLand';~ew::~ 
: I:" Thref:~/I" :~' ,"'''. • .>., k' /It- Playo;d~tit to be deJiyered either after Rule. 
; : ~:t.'I.J."e(fthe4. f the !.f.{arveft ~s over, or after rome dYe~rs, 

urlp~ 
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during whlch [pace of time he leaves 
the Enjoyment of itto his Executor!. 

c Semper vefl:igia vo\unlatis (eqUlmur tell:atorum. 
l. ~-.c. d. nmJl.Jtr'U. "tred. ,nfl. See tou~hing the 
lntercft of Money the founh Arucle. 

III. 
3' Tht If the Tcfiator has ordered nothing 
Fruits oj abollt the Fruits and other Revenues 
L'l4(lfIart J J I I' d' rd' h du~ on1'V \\ Hf 1 t lC t ungs eVllC mIg t produce, 
from ti,e they WIll be due only from the time that 
tIme 11,(y they are demanded. Bu't if the Execu
_,t dr'

lI 
tor hold dealt any way knavilhly, as If 

l1JAnde. he had concealed the Tefiament" he 
would be lIable not only for all the 
Fruits from the tIme of the Tefiator's 
Death, but hl{c," iic for Cofis and Da
mages, If there had been any d. 

J In legatis & fidcicomnuffis fruau~ poB: litis 
cont~ftatlol\cm 110n c'" dlc mortis confcquuntur, fi
ve In rem five III llerfonam agatul. l. ult. c. de ,,[u,. 
0' [rutilb. legat. jeu jiJ'ICom. I. I. eod. 

I~ qUI fidelCommlff'um dt>bet poO: moram, non 
tlltrum frul\us, fed ctlsm arnne damnum quo af
feltus eO: fidelcommlll.ulUs, przftare (ognur. t. 26. 
If. de leg 3. I. 23.deltg. \. t. S.l. 39' if. de U)II,. 
!lee Ihl: t~nrh Article of the filA: Section of Sub/lllU
tlons diTea and fiducial V; and tbe fifteenth Article 
1:>( the {econd Section of the tame Title. 

We II/we not put do", ninth, Arurlt that the 
F'II'IS are d,41: from rhe GmujlatloP of SUit, as ., 
JS [aid In Ih, fir{l of theft Tnr.t,; but tbM the, 
,.r, due [,.0111 the time of th, Demand. Eo' {,'1 
our Ufog" lind bPJ,hI O,dm"nm. II ugal Dnna"d. 
hath 'hI Effitl Df ,h, Cd'Jt.flllti,,, 0/ Suit In ,he 
Roman I.IIW. Sit th, R,mark lin the filtl} .ArNd, 
D" th, jirfl S,fbon of Int",jl. 

WI ha'lI 4dd,;l t~ thl Article ,h, Bxecptlon of 'h, Clift of KnavIr'Y in the F.xICUlo,. Fir ,hIS 
Rul. ,,,nnDt bB contra,,! to the gm,rat RuU 'Whlrh 
Dblll'S .v", ~navifh P6JfrJf., to make rrftmmon of 
'hi Fruits'll, WJlh much mIre rsll/on than him 
'tuh, is badr'Ward m pa'}"'g wlu,t I" (I'IIiU a(ter It 

hAS b"" deffl4YJd6d Df hlfl,. 
• Stl ,bI fPMth A1ltcl. Df ,h, tmr.81lli"" tlf 

I'IIUrejl. 

the Legatary being ignorant of his Le
~cy) the Executor who fhould know 
Of It, lind fec that he was obliged to de
hver the thing devifed, 1hould never
thclefs rctaUllt: Which feemed to thofe 
Interpreters to be contrary to Equity. 
for it cannot be fall.!, cfpeClaUy in the 
Ramal1 Law, that the things devifed arc 
a p,m of the Goods of the Inheritance. 
and may be confidered as bc1ongi.g to 
the teftamentary Helt until the time of 
their bemg delivered; feeing it is a 
PrInciple of the Roman Law in the mat
ter of Legacies, that the Propriety of 
the thmg bequeathed belongs to the 
Legatary from the moment of the 
'fellator's Death; and that altho the 
Lcgat!lry know nothing of his Right 
till a long time after, yet his Accep'" 
ranee of t he Legacy has this cftea, 
that he is accoullted to be Maficr of 
the thing bequeathed from the mo
ment of the Tcfiator's Dcath~ and that 
he IS fo much Mafrer of it, that it is 
[ud in a Law, that the thmg bequcath4 

cd pafl"cs to the Lcgatary in the fame 
m.lIlncr as the Good~ of tht: Inhcl1tance 
pars to the tcftamcntary HeIr, and that 
the tefiament:lry Heir never had any 
right to them lZ. 

Ie "ould fecm to follow from ther~ 
firfi RefleCtions, that fince tbe FrUIts be
long regularly to the Proprietor of the 
Ground, tho.Ie of a Ground devifed 
did belong to the Legatary or Devi
fce from the Death of the Tefiator j and 
that the tcframentary HeIr who was 
not ignorant of the l'efiament, havmg 
known that he was in polfeffion of 
Goods that were not his OWD, ought 
to be obliged to refiore thofe Fruits. 
Thefe Rearon" could not be unknown to 
thofc who framed thc Laws cited on 
this AnKle; and what frill augments 
the DIfficulty, is thelt Jajlmum has made 
an Exception from the Rule explained 
in this Artkle in fAvour of Legacies to 
pious Ufes, having ofdained, with ftl
f~a to there forts of Legacies, that no 
E.nquiry £hould be made whether theLe
gacy had ever been d.eDland.ed, but that 
it ihould (uflice th~t the teft~lDentary 
Heir not bavin. :~vered the Legacy. 

, !t is necelfary to obferve 011 this 
Artlcle a Diffi(:ulry which ought not to 
be fuppretfed. For betides that it has 
divj<1ed the Interpreters, it requires that 
IQJIle llecetl'ary ReBel9!ions iliould be 
~de on the Rule explained in this Ar
tide. Tbis Rule di{charges the Exe
cqtor not only from the Intetefr of Mo~ 
ne,Y, and of oth~r things which prodace 
'W>r8.evenue, but likewi(e frOm tlle 
F~ts of Lands and Tenements which 
~Quce a Revenue, IJ]d obli~es him to /I SlI~ltari~. ~ltrit. fc leglltllrl, n~ eo. 
Il!fke reftitution of there Fruits only r i-w. ~ebit\U I ~ IlOlu'e,wcilt) ex die ~ be.' 

c:. J 1 n_ dAd r.' • UlllhJris elus i.l1feJJ~. L 16. S. 1I1. th 'Itg. t~ Q!ail 
al~er a ega .uvman. n "eelng It "P le&anwr ,.. \IIa ab to ~,J .... it ad ... 
makes DO E~ceptioD? it co~prehClDds ""'~"'tI f\UJt ;~. ,~ 64. m f:.l1hlc J,;rio " : 
not only the Cafes where the ElteCQtQ( x.,aat~ illl ~iDjum rei ~1l &cit, ut~" 
and the ~p.tef ihould h,a.'t'e equa1li" dtta.~ 1ia:~IS "" i~ulaS. ~()d ~ ~ uc 4 
~nowledge of the Te!tament" aDd .te~ \~~:!tf!r*~~re~= 
the Legatee Ihould negleCt to 4~ f'Im:ad ~ u~~ f4flllt! h.,,-
his LeB4cy; but alfoJ jilt Ca.Ccs whore ilk. ,I. to..tt .. ,.... to ' .... • • 

t ~e 
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be 1hould be reclwned guilty of dcl:J.y would be mure faulty than he would be 
ipfo )UlI, tbat is to fav by the Eftett of III the Cafe where the Lcg.1tar) lumfclt 
the Law it felf b. . ought to take the th10g bequeathed to 

To refeive thi .. Difficulty, {orne of him; and befide~, the DifiinCtlOllofthde 
thofe Interpreters h3.vC been of opinion, two fort~ ofLcgacie~hath been aboltfh'o, 
that it was neccfTary to refirain the a.s has been remarhed 10 the fame PI arc. 
Laws which difchargc the tefiarncnta.ry It [ecms hkcWI[C that the firfl: of the 
Heir from the Fruits lIntIl the time of a Texts ctted on tim Article relatc<; to 
legal demand, to the Cafe of a Legacy both thefe [l)rt<; of LegaclCs mdifferem
of a thtng that was not the Tcfrator~s ly, and that th<..fc two EJ.preffiom jiue 
own: but thefe Laws are conceIved in til ~mt, jive in per{onmn a,~(ltlty, may be 
too clear Terms to admit ofJo remote underHood the onc of the Legacy per 
a Senrc. Others fay that theIr Mean- damnat1Olu:m, \\ Inch tht~ Lcgarary de
ing is, that the tellamentary Heir is not manded by a perronal AftH)ll, and the 
accountable for all the FrUIts wll1ch the other of the Legacy pel" 'Vmdl({lt!011C1rt, 
Legatary might have reaped by hi~ In· whIch was demandcd by a r(.;al ACtIOn. 
dufiry, and that he is only liable for Whencc it apP"ars to follow, that even 
thore which he has really and truly ga- when the DlftlOdlOll at" theft: two fims 
thcr'd : but this Difrinction docs not of LcgaClc1> "as in uf", the Rule C\,

flit with tbefe La", s, and does not rc- plalDt:d in tbl1> ArtH.le \\ .1', l,LllJ.llly ap
move the Difficulty. There arc fome plicablc to the onc fort and to the 
who thinlr that thefe Law'l are to be un- other. 
derflood of the Fruits which had been We relate here th\l ft.:rcral SCl1ti
gather'd before the Dcath of the Tefia- meots of thofe Interpreters to fhe:w, that 
tor, and not of thofe which ha\re becn this Rule ",hich difcharges the tefta
gathclcd !inee hj~ Death: But what mentary Heir or Executor from the 
RIght could the Legatary pretend to Fruits of Legacies until the time of a 
the Frnits which accrued to the Tef~ legal Dem,Uld, feemed to them to be 
tatol In Ius LIfe-time? Others will have unjufr, bcjng takcn lD a literal and ge
it, that the teframentary Heir i~ obli- llcr~d Scofe. But feeing none of aU 
ged to reRore the Fruits reaped after thefe Interpretations appears to agree 
Ius entering to the Pof/cilion of thelnhe- '"ith the Senre of there Laws, the 
nt:J.m:c, and not thofe re;,pcd before; Terms whereof are fo clear and dlr
hut thefe Law'l dl[chargc the tefl:Jmen- tinct, and [hat the ~xception '" luch 
tary Hctr from the Rcflltutiol1 of the Jujimuln has m.ide from th's Rule 10 
F1l1its Without" any difhnCtlOn; and 1m favour of Leg.lcic~ to pious Vfes, de
Rlght of Enjoyment takes in the Fruits termines for the Senfe which dj[charges 
prt'u·ding hiS entring to rhe Inheri- in general the tcfl:amentary Heirs or 
tJncc, fOl' they belong to him, and he Executor~ from the Fruit,> of Leg<lcies 
reco\'cr~ them from thore who had gJ.- untIl the tune of Demand, It is but 
thcr'd them. So that hIS Condition f<llr and ingenuous freely ro own, that 
()ught to be the fame as to the Fruit& of Juftiman's Intention, and that ot the 
both thefetimes. And lafrly there arc prc('cJlOg La.ws, was to make a gene
fome who have thought it necc1f.lry ral Rule of it, which, after the manner 
to dillingllith between the Legdcies of other general Rules, lhould be ob
which are called per damnat.onem, and ferved in Cafes wbere there were 110 

the Legacies ptr 'VIHdicationem, of which clufe to make .' 'I £xception from ir. 
mention has been made in the Preamble Thus Jtiflintan I excepted from this 
to the fotegoing. SeCi:ion ; that 10 th ere Rule Legacies to pious U fes. Thus one 
the Fruits are due to the Legatary from may except the Cafes where the Executor 
the time of the teftamentary Heir's en- fhould be guilty of any Roguery. And 
tring .to dte Su«eiIion; and that ill if, for example, all Executor had con .. 
thole theY: ere duo oaJ,)' frOO1 the time cealed a Gadicll which contained Lega~ 
th. ,the, ,~~"tary Heir has been cies, he would be without doubt con
gbil9'",>rd¢1.ay.~~ Bm there w01.11d be as demned to mak~ Refiitution of the 
"azJl,or )DOte '~fln tQ ~ive to:the Le- iipmits and JDtere1i of chofe Legacie!>, jf 
BAta~tte F~ £ibm the time of the . the (aid Codicil <;ame to light But 
Ten~tor' h' ~n ,the QJ.fe of a Le- when no unfair Dealing can be imputed 
JAfi ,:P#i ' "01'lPll" feeing ip this to the Executor" and that it was not 
alto 'the tetlaatel1~' Heir who was hiS Qult that the Leg-atades had n() 
chu~d to 4e1i~plit thiag lJequeatbed. knowled~o of the Telfam~nt) and h~d 

, $" tIR'l_j iniJ',,: ' not received their LegaCIes, tbe Cu-
~()~.ll. '< ~ A a CLlmfiance, 
'\ ,,\ 
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Executor, who, altho no body ill 
bc able to dif<.over and prove his 
riler}, ollght to tax hunfelf wid 
and If be \\ ould do juilicc upcn ; . 
ft'lt: ought to ref tore the FrUItS W ' , 

he had lIujufily reaped of a Land or Te
nement than, as dt...vifed, and \\ hich he 
might ha\'c ~dlvcrcd ro rht Dcvi[ce. 

IV. 
Legacies of Money, and other things 4, T/;, 

"bleiI of their nature produce no Rc- Intmfl Df • 
L,gat1~F 

venne, ought to be paid, a<; aU other 01 lI1.oney 

LcgaCll..~, .1.t the timt..: appointed by the IS due on

Tdl:.l!m:nr; 01 if there be no time: filed, 1'J from 
they ,1rc dne ,i[ret the J)\.!lth of the the tlmHj 

l ' (1 B 1 J I I. . the Dc· e [.ltor. lit l t 10 r ley 1)(; not acqUlt- ma1Jd. 
ted at the tIme app.l\nted, yet Intcrdl 
is only due froUl the time of the De
mand t; 11J]1c[~ rlw 'J'eI1:ator had or-
der'd that the Lcgatary (bould have the 
Intcrcfi j: 

c Leg,r.torum feu fidclcommi[OIum ufuras e)l. co 
telllpor~ 'l\1o!ls come(lata cit) ClU!:!} polfe mamfeflum 
eft, {cd & fructus rei um & mercedes fervorum qUI ex 
tc!iamt'nto dcbentlll, IImlhtcl prailall (olent. l. I. 
f tie UJUI. c.'" [rutl. ltg41. 

J The /mtrejt In thIS C:~Jf would nDt be u!urzQus; 
For It would not bt a Loan, but the Llb,raltly of 
tile Tt/faror wlmh WJul,J en",aJe tht Ley"'J' 

v. 

cumftances might )ufily difchJ.rgc the 
t.:'Cl'tltor from makmg Rclbturion of 
the I fLuts \\ lw h he bad clJ}oyc:d. Thu.. .. , 
for c)'.lInplc, If a r.i 'cfl,unem having 
be-en 0pL11cd 111 J. Court of Jufiirc, or 
C.:r,u{iu ... J \\ Jtll a Notary Publick 11-
VHI~ lil till: P/Jce; whcrc rhe Tcfiator 
Ih.!d III:, Abode, and it having by tllat 
mCl/l~ been lmown and made publlck, 
Lhu c wen; fume of the Leg.Hanes 
v,hu/ePl.lcc of Abode ",a.s un],no\\n, 
or (. \ ell \\ hore Perfon .. v. ere not 1\11(\\\ 11, 

or \\ lto '" crc abienr jn a remOH; COLlIl

trr, Io th.l.t It v.crc nor poffiblc [0 ac
qu . .llnt them; the E>.(Tutor who on om', 
part ollghc to lontinut: in poHeflion ot 
the GouJ~, and ll) taILe calC of theIn, 
~l11d ,dlO OIl the other p.lrt ollght to re· 
mJ.1ll ProprJcwr of what cannot be ac
qUlfcd by the Lcgatancs, whether It be 
that they cannot or will not rccelVC 
th!:lr Leg.tC1c~, or that thcy arc incapa
ble of them, may without mjufhcc rc 
main in pOilcffioJl oC all the Goods of 
the Inhcrlt..1nce, and enjoy thofe that 
had bC1.l1l bequeathed as '\ dl as the other 
Goods. So t!!lt" his Enjo}'mcnc of 
rhofe things nor being an U fu rpat ion, 
and (luce It lUJy h~H. fUniC other good 
.Follndatwl1, bdidc5 the NeglIgence of 
the Legatee, it js but jull that the Ex
ecutor under there circumftancc~ thould 
be free from any fear of being after- If the thing bequeathed wert~ of '[' LPro/it 

d fl . f r J I . (' fgR war 5 called upqn to make re ItutlOn 0 llle 1 a nature as t lar It ought to pro- m., whur 
the Fruits which he had enjoy'll wlth- duce to the Legat'lr), Profits of aoO- Jl vI <1m 

out any Fraud or Covin. Thus the ther fort thau the FrUIts of a Ground, llier N4 

Rule whIch fret.'S him from thi<. Refinu· or Intt'rcit of Monc)" as jf it were ~ 'huu .. IN,'" 
C h b f M ,. t f FrJijt. tion, hath its Equity IOlmdcd inJ t e certaw oum cr 0 a.rc!>, or a SCI 01~, lwmjl 

CircQll).fiances which may clear lum Infi:rumems .lnd Machines for (onle Ma-
from all Ro~nery ) and it hath IikCWlfe nufJCiure, the E.xecutor who IS ill fault 
its U[efull1cf~ for the p~lblic~ Good, for not delivering the Legacy, will be 
bec.lufe of the Inconveniences ",hich it arcountable f01 th~ Profits which thefe 
rCDlOVCS of an infinite number of Dif. forts of thing.) mIght yield. But If 
fic\llties that would happen if Executors the Legacy Wet e of a Stud of Mares~ 
were obhged without difiinetion to re~ the Colt~ \..,ould be a pan of the Lcga~ 
.fiore all the Fruits which they had ga- cy, and would belong to the LegatarY7 
tbcre!d fince the D~c# the t'eftator' altho the Executor had not been guijty 
And feeing the d~ Payment of of any delay in del~vCl"ring the fameg. 
Legacies may hapFet.\ ~thcr titro the g Is qui fideicQnllni!futn debet, pail Q\oram .,Oll 
Roguery of the Exec~tor, or without tantUm frufrus, (cd et~ oti)l1e d&p:mqJl'l ~o aifec~ 
any kl2aviJh deaUng on his part, and uu eft fidelco~~s pratlare cogltur. I. ~6. f. 
that fuch Knavery ought J]ot to be pre~ de 1'14t. 3· 

,futned without .ProQf, it wp,s bu~ j~ f~~:i~u~ue ~ fr:~ ),~~a: 
,to pn::fume Upugbtne[s aud IntegpeY.1n _[_r. . , 
an &ecutor "lhQ {b~14 h~ve leveral ~i. per ~qm ~ti5, f'4' .~.tw
Bxcufcs ro aU"dge. 13~t mis ~a'Y bc+ '~is flXtUJ q~.~. ~quino ... ~:r:. 
ing founded o,Dly on the ,Pre{Ql1J.Ptlon oE , t~ ~ r'* ~cWa; ~~~ J'!f' . 
the Integr~ty of tbe Execut()r~ ~nd. 0.11 :t1 Q1I ¥C t.. ,a,! . , 
the ConfeqkielWes of the puh1i<:k Good, 'VL ' 
whiCh d_~.cs that all Q~~ous of . r • 

Law-SuitS filouJd be cut off as muth as ' The ~wr w-hp d9ts nQt;B the 6. ;/' "J 
is p()ffibte~ it w9wQ. be alto~ uC'e .. ':Legldes to pious U(~ witJi~ 'tlj"'·time ~:::'r;l q 
leis for ju.fiifying tep ,{;onfclencc'of an 'SftgWatcid by~the Teftatotj :'¥ he .bas ug,""S" 

- ! 'c tcc ,pi~ 0/" 
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.. ,~ (Itif\ J fet any t.imc, or within the De-by that 
"VIJ";:'t ,.. 1S neccHary .acco,rding to the ~lality of 
:""J:' the Tcltd.tol"S Difpofit'(Hl, ,\ill, be ac-

cotlOtable for the Fruits) the Interefi, 
and ocher Re\'eoues) according ro the 
Nature of the thing hCqUt:3thc;d, to rec
kon from the Term. if there was any fet 
by the Will, (or from the Death of the 
Tefl a tor, if there wasno Term fixed /J, 

h Snpu aUiem omne tempus qllO dlftulerlOt fa
cere dtfpofita fcdpti ba::redes: eOs cogi (ol"cl'e & 
frultus IX tedlt~s & ~n.e\1l le~iumalll acceffi~nem. 
:J rernpol'e, elU5, qm d.fpofult, mOr~IS fanctttJlIs : 
non lQ(pclta Cll0ra II litis contdbtlone, alit con
V~1I0~, tcd ipfo. i~re ihrelletla (quod dlCIfUl vul· 
go) morOl pra:cdMe &. locuan habente fi'U(tuurrl & 
.. liaruw rerl:tftl accclIJone. Hoc, eodem oblmente 
& ti non ab ha:t'tiie. fed a fideito.mrnia'arao Jut le~ 
g.·uari'o re\l':hml fu~rjt hUJufmodi plum Icg~!ulJl. t. 
46. §. 4, t7 5; C. de Ep'[c. 0' ele'r. v. NQ7I. J 31. 
C. 12. 

, Altho the Jnfiicc of thiS Rule be 
fOlindeJ not only on the Favour of Le
gacies ro piOllS U{c~, but alf-l 011 tillS 

particular COllfideratlOn, that thefc Le
gaC1e~ may be Llllkno,\ n or neglected by 
the Pel [OilS who ought to call I'or them, 
[urh as the Covernol s of all Ho(pltal, 
and others who happen to be clltruiled 
",itb thi~ Care; yer this is not alway& 
precl{eLy ob(erved~ left filCh a StrlCtncfs 
!hould happen fomctime~ to degenerate 
into Rlgour. And it 1S Cl;en prudent 
for GovernOllr'i of Hofplt.t1s not to exact 
Legacies to pious Ufes 1n filch a man
ner as to make them UllC.\(Y and burdcn
fome to Fan-lilies. For futh a rigid 
ConduCt as thi'i n:ught (orne time or o~ 
rhcr divert thofe who were IIljureJ by it. 
from making theme Difpofitions in [::1.
l'Ollr; of Holj,it:tls, and incline tbem to 
difpdfe to forne Other UfC'~ cf what they 
had.' p~~u~Y ,~e figncd for the poor. " 

Tit. 2. Sed. 9. 
Cafes where it is nece{fa,ry to /hew 
(heir Vfe. 

The CON T £ N T S. 

I. 'Thc LegatmJ f1(fpllIer bis Rq,ht at the 
Injlcmt of the 'TefiatO! '\ Demh. 

2. Le,.~acier of two {(n t I, eitb" pure llnd 
fimple~ or {oudltJomt!. 

3· The pun' aud ./imple Legae~y II aC'luired 
at tbl! mom(m oj Ihl! Death oj' the 7'if
tator. 

4· A; aljo the LOririttlO/wl L,,, tlel', tIle Con
dltio~ '(.dm·e~f lS fuljilled ':ejJ/ C the 7~{ 
tat~r f Death. 

5· 1) tb~' Coudition doef not hnppt1:t tdllljf(l' 
tbe 7cjiatu/J Death, tbe l.eg.lL}' hrUb nut 
ttl l'jfl!~1 till t t hnppc·nr. 

6. Th, N' (uUj of LegdCTL'1 l'cuiTm) to I'I! t/i{
tmgllljhcd Iv, the Ej;~U of t!J~ R'2ht 'of 
the l_l~~tzt.ii \'. • 

7' DI§erenLe betwe,·;z the tane 1thL'1/1 he 1,r:
ga.y jJ aUjulYcd, find tbe time: 't"bm rt 

mil} be tlmuJ.1lded. 
8. 'the LeglltilrJ' trmljvtltJ, Or doth 110t tl'atif

mit tilt: Legarr to IItS HW'j or Exectltors 
atcordmg to' the CondrtllJn itt which hI; 
RIght tj 'U.;hm he diet. 

9 Two Cafes ill which the/I! C(1tt be 1lQ T/'tIn/~ 
miJ}llI1l. • 

10. The eO/uiit/onal Legacy zs '#'JOt tranJmit
ted. IJ tIle CondItion te not come to pa~. 

I I. The Lq,(llY IS, tl"(mfinitted, altho the Le
gatary diE 6efore the 7r~m of paymg t/II1 
LegtlCY. 1, 

12.. W/mb are the Legacit'S that art truIj 
condit lona! 

13· Th.: Le.~atm'Y who leaves his Wtft big 
with Cluid, t~anfm~tJ the l.egmy fijt 111m 

• on cf;nditttm that be h{IU CI)11dnm. 
14 Ii/de£em or tntpojJiUe CV;ld,tiQrIS do l10t 

fujpmd the Legacy. 
r 5' Legacies kit to 41Z 1(nterta;rl ttme are 

wl"dJtiOlUli. 'Example. 
16. 4,iWther Example. 

S, E.C T. IX.. 17. no VgattU'1, 'Who dies before' the "E-
, " leE1rou, tran/mitl hn Right. ' 

, :' '" IIr.teg~t"rJ acquIre,s hIS Rtght "18. Le.{acies annexed 1(1 Perfom are 1I0t 

, to l,he,: Leg tZcy.' ,tra,(,jmttted. , 
19· ,fl.'! annual Lrgacy contains je'l..,'erlll. 

, ' end of :20· £x(mlp/~ of II Legacy IlJl1JixtJd, to the 
, . of,. Perfon of' the 1A;gatm-j.' , 

Rightof Tranf-' ,":;1. 1'he Delay oj,the ,R.'ght ,['the Ex~cu
me~on ihould, I'i'" ," tor' ;Joe! mt f~/jJ,'t1)d that of' t/Je Legatee. 

, in ,~~tace, i~l"·\:ll. ~ !ega,c), w&fo Efta is ju{pendeJ, .and 
to "tlus"'''Rignt.~, ", WbFc/J tl trai1.!mltJed. 
,thef~ ,Articles ~;. The bg/U,) with whicb th., Per Jon who 
a ~etition ,.i~l'(l.bflitiiteit'Ex£cutor, is charged, is ac~ 
, ,;enclt Sec- " 'J~~1fd/;J.tbe Death Qf' the'lfljfitor • 

. ' have . "', 
I. 

I79 

Seeiri, tn. Legatee acq"ires his Right ~. Th, 
by a TeLbiment, or ,othel' Difpotition 4::::'7 

A a l made hl~ Z\ic'~ 
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lit th, In made In confideratlon of Dearb, and 
flam ~f the that thefe [art') of DlfpolitiollS are CCMl
Tt{latoT', firmed Jnd have their Effetl: at the mo
DC4Ih. rnent ~f the Death of the Perron who 

ha<, made the Dlfpofition; the Right to 
the Lcgal;y is acquired to th~ Legatee 
J.t the f JIl\C infiant tt, unlefs It be that 
the Wlll of the T~natot ha~ mn.de fomel 
Change to it; and that depends on the 
R llle~ '"' hich follow. 

4 51 purum legatum eft, elf die monis dies \!IUS 

,edir. t.~. §. I. ff. quando ~lt1l,g. vel fia. mi. 
H;r~i, aditIo mOl'am legau quu.1em petifiOOl fa

(It cellioni dlci non faclr. 7. 7. It/d. See the tenth 
J\r~lde of the lenth Sealon of Teftamfnts. 

II. 
J. U~'I' We mull dlftinguifll two forts of Le
£Tt, IIf tUIJ gacies : Thoft which are pure and fim
faIt., el' pte, that IS to fay~ wtiofe Validity doce; 

• tim /,14re not depend on any Condition: And 
IImJJImpie r· d" 1 d L' h 
Dr mId,. ' thole WlllCh a.re con ltlona, an Wille 
IIOl'Jal. have not their Effect but by the Event 

of the Condition on which they de
rend; as if a Tcltator devi(c~ .a ccr
uin Eibte in Land, 011 cOndJtlOT1 that 
the Legatary happcnsto haveChildre~ b 
And the Ri~ht to thefe feveral Le~4'CleS 
:1CCN.ICS differently to the Lcgaranes by 
the following Rules, 

b PtnUIn leg~. l. 'j. ~. I. if. tJli.ntl. d,u lr
roil'. wI foi,'" ,«t. LqiltURl rub <oMltlOo.e reli,· 
tum. d. l. §. 1. 

Ill. 

film, extelferit~ :llbollCm hu)utinod! .'acqutfl peru
itfe, diffimulare non potelis; (alva fClhcct 10 hncf 
lato tUl!tedenti quart:. portlone• I. til:. C. liN."" 
J", leg. 'lid fid,,,. etd. t.~. 'oJ. 

d Sle tb,Ullfh Stl1JQlI. 

IV. 
If a. Legacy being coodj~ional, ~I!e ~he ~::1~ 

Cond1tion was come to pars ll1 the Lde .. tJonal L,
time of the Tefiator, or at the Time of gary, th, 
his Death this Event would mAke the CD/lamO" 

condition~1 Legacy to become \'lure aDd -::7:~Ld 
fimple; -fo that the Legatary would ac~ b,!m the 
qUIre his Right to it at the Time of the Teftat,r's 
Tefiator's Death t. D,4Jh. 

t Stl ,h, pxtemth Artlcl, of fhl ,ighJh SeEE;~ 
Df T,fl4t1Jmtl. 

V. 
If the Condition comes to paf~ only.,: 11th, 

after the Death of the Tefiator, the Cmdmlln 

R· I r h L 'II ft ' aOtl not 19 It 0 t e egatee WI not ve In happen tIll 
him. at the Time of the faid Dea.th, after the 
even altho the Con<1ition .thould depend Ie/lillo,"s 
on IllS 0\\ n Fact and that he fuould of- Death, th, 
fer to perform i~) unlcf., the ExecutO'T Lhcga/.,'Y t 

, D, h L lit' no 1hould afcept 11141 Offer. Uttt t e e- Its I jfofl 
gacy wit! not be due to him tdl after he 'Ill /I IUlp
{hall have actually fulfilled the CO!ldi- Irm. 
tion. or if it '" a... indoJ'Codent ot hls 
Deed, till It !hall have come to pa[sj; 

f SI fub conditione fit legatum rehfrum, non 
'Plius d,es legau cedlt 'llS.lm condJl\£) fucnt Impleta ; 
nil quidcm fs. ea fit CO~dIUO, qUd: ill f'0te~ate /JI Ie
galarb. I. S' §, '.I. p. 1J!4411d. d~J t,Z' '!Jel jiJtIt. 
ttil. I. ""1-. S. 7. C. de wIllc. tDIl. 

VI. 
It is necelfary to diii:inguiih three 6. 'lhm 

forts of Legades t with resard to the forts oj 

Time: at which the L¢:gatary may ha'('e r:e!:;::'1 
acquired his RIght, and to the 'rime to be dlj
i,wluch he ma~1 c}.crcile the faidRi§ht: ttngu,Pud 
The Legacies thd.t are pnre and fimple !or'lllhif 
without any Term, the Leg4cies tnat E.t~';ht 
hJ.ve a certain Tum, and th~ Legacies ~i Ihe u
that are conditiOb.a.l. • A,.d ~i50~" t4lary. 
rencp hath the ntfeCt th~ Ihalf; 'b~ r ex .. 
pl:rined by the it..ulcs ~lTloh f~w g. 

I See lbe fl/JUfJI,.,., .ittIB11s. r., 
'l-h '>!If! 1\ ~~~t~'1' " ~~jj';~~'" J ;I'"'~'\ ,If 
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n him, and the LetJ3rY is ~ue.: 
: is of the fecQI1d EfiCd: that Jt IS 

llhat thea the Time is come when 
gata.ry may demtmd ?lI:~ Legacy. 

Thus, when the Legacy 1S pure and 
fimple, and without any Term, the Mo
ment of th~ Death of the Tefiator hath 
botb the(e Effects; and the 'rime is 
then come in which the Right to t~e 
l..egacy ve{t5 in the Legat.ary t and In 

whicb likewife h,e 1'I).ay demand the 
Thing bcqU4athcd. Thus, when there 
is a 'I'eon prdCribed for the Payment of 
the Legacy that is pure and 1iroplc, the 
lirl!: of thefe two Effe8:s annes to p~fs 
on the Day .of the T.eilator's Death; 
and tbe !econd .does dOt happc:n till the 
Day of the Term. Thus, .wl'len the 
Legacy 1S conditional, and 'VlmOtlt any 
other Term, it hath thefe two Effects 
at the l'Mment that thoe C<,m<iitloo oomes 
to pars j or jf it has a 'I'Cl'J!I, tlhe (~ 
cond EHea: is fufpended. t111tJl the (ald 
Term. And if the Condition is not 
come to pafs, the Time is 'Dot c~e in 
which the Ri-ght to the L~acy IS ac
qllired, and much Ids the 1 unc of .de
mandimgJt h. 

b Deberi dicimus & quod die cert:l.pra:fl:ari orar
tel, II(et dies nondum vcnerit. i. 9. Jf. ut [,gat. JIM 
foJm. HNtf. &011'1)14#. 

bl "lies :lppofita It'lgJt() non ell, pra:fens debt'llUI. 
:llJt confdhm ad cum pertanet CUI d;ltum eft. Ad
,etl:a, (luamVl) IO.ngll lit, ~ celta ell, v~l"tl ROll: 
J ~ nU;)rils centdimls, dies qUldem legau 0:3t1M cedll. 
fed nlTte diem petI non ('Q,eft. I. 2.. ff. If"Mldo 
dies leg. lid {iJIIC. &ed. .. •. 

Cod".. diem .ugnifi(at tllClpere debert pecunUW11. 
Venlrl diell'l ligt)lfica~ eum dt~m vendfe 11uO pecu
nia pell poffir. Ubi pure qUIll !llpU\;UU~ iuem; &. 
ccl'Jir, & venIt dies. UbI an diem: ceffit dtes fed 
J)QndullI velllt. 1.10. {ub comhtiont'l, neque ce({\r, 
ncque vea.i1 dIeS .. pendente adhU( condlUone. I. II 3. 
fJ: a,. w,.b .. Jipuf. 

VIII. 
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IX. 

Of what nature (oever the Legacy 9· ha 

be, if the Lcgatary was d(.'.!d at th<.. l.·ll/C~ In 

. f k 'J' n t 1{ II< J time 0 rna Ing the ClL:lrneot, or 1 riJl"f ({II 
he dies l>efot"c the Tefiator, hi!"> Heir or br no 
Executor WIll have no Righl to thc Lc- ir'll/jimf 
gacy. For the Legatary lumfdf could fion. 
h.we no Right to it but.it the time of 
the 'fellator\ Death, which was to gi ve 
the EffeCt to his Tdbmcnr t. 

I SC'lhr liflh Artld, 0{ the "nth Sdllon ofTt! 
mmtr. 

X. 
If the Lcg-acy is conditio noll, and the 10. TI)I' 

Legatary UlCS before the Condition of conditIO

the legacv be fillfillcd, he dies without naII'tegac'Y 
;t ." no 

havil1g had auy manner of Right to the Ira~lfm't-
Legacy j {o that he tl'anfmlts no Right led, If tht 
to his Heir or Executor m CondlllOlJ 

Le l/U 
tv'- &1' Jh, ellWlllh Artleu of Is" J.If.tJi 6,fl,on Dr come to 

T~jliJm""I. ~aJJ. 

XI. 
When the Legacy is pure and fimple, t t. T)e 

\V herher th~l,"e be a Term fixed for LegACY 1$ 

f . h L h b 'rR.l'ljmlt. Payment 0 It, or W eruct t: eN: e IiO ted Alth, 
Term fh.ed, the Legataty w,hQ has tk I tgll

furvi,'ed the Tcftator, having thereby w'! d/l: 
aC(juired!us Rlght to the Leg1KY, tr.:lu[- "tlpre tht 
filtS it to his Heir or EXl::cutor, whe- Teo» of, 

1: J:. T la"mg tilt: ther he d.ie bel"orc or .l~ter die erm 11. !lg,wy. 
n Set Jht Tcxts tII.cd on "he fevmr;' ,,,lid IIgh;h 

Artltles 0/ thIS SefllorJ. lI~d th~ :hlTlJ AnJd, pf ~he 
tenth Se'ftlon if n,ftllJllJentJ. 

XII. 

thefe 
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there are ('onJltlonal L(,~<lC1Cc), a.ltbp 

"r:'d ~\ the \' (It d (O"dlttofl be not c"prel ~ !ll 
tlllJ 'J'{ f1 WI< nr Dut lf the Tcfrator de
l. .r.,;~ .l L 111d 01 Tenement, on condl
tlGIl tbole the l egdtat~ {ufler ~hcl'ein a 
Su \ I(L, f..H tIle Uii. ot other L.l.nds or 
'[\.1l1l11111r ... \\ luch he uevlfcs to lome 
nthc,! P<..l {on, thi'i Exprcfixon \I: ill 10-

(ked llnpo[c uron the Legatnri' the 
Charge of thi<; ~crvKI,,) but it wi1l not 
mahe tilt: Lc~acy cumhuolul' And it 
the Lcg,ttary dlce, bdnrc tbe Right 01 
Sen Ii c hJ,vc been pllt In life, the Lcga
q. \\111 nc\utbclcf~ be tianfimtttd to 
tIl(' Ht-Ir or j<,'(tcl1tor ot the Cud Ltga
l.lry. 

XIII. 
1 • 7h If the ConJidon of a LegaC} were, 
] WIWy That the Legat.try 1hould have Cllll
'/.Il 1J11!:'~'W$ eiren, the Teitatot' having order'd) that 
'JI( l'lje .. 

110 <with when he lliould ha\;c Cluldren the b,c-
ch,ld, cutor £hou\d gn'c, hltn etther a Sum of 
tralJjtmts MOl1t'Y, OJ .! ('cHain Houfl' or Land, 
'he,'t!!.ja~ and the tnd Lcaltary fhoutd die wnh-
(y eft 11m I' fl d 
on (ondl ont lavlOg Cl1l1dl ell, but lOLIl Ie.we 
tWfJ tJ nt 11l~ WIfe bIg of a ChIld that fhould aC .. 
he ha'Ut tcrw.u d .. be.. bam, rlllS, Legacy ~ ould 
UnJdltn. h.lvc JI'i EHct\; and thIS Le~itaJ y would 

have traDfnlitted hl ... Right to hiS Ht:lr. 
For hiS Heir 'wQuld be thIS Child, whom 
the Teftator had in view when he made 
his Te!i:ament, and whore Birth had J.C
compltfhed the Condmon q. 

'1 Is cut Ita legamm ell, ~fl4l1do J,berliS habfltrlS. 

fi pn£g'Q3n1e uxore rehfra decclfenc, m[elll~ltm ex' 
pletll conditione cdc('elll!1e. &; leg:llum valel e, fi 
tarlletl poftbUll1 us natu, fuerrt. t., '1. ft. qUAnti. 
4m l'lat. ~d. l. 20. ff. ad .$,merl. l."b;ll. 

XIV. 

condttlO,\al LegaCIes. For they imply 
the ConditiQll~ that the\; thaU not have 
their Etfc[i, llOlcf~ the [,lid Time comes 
to pa.[') So that It the Legatary of a. 
Legacy of this nature lhould chance to 
d le, the [,ud TIme not bemg .1<, yet 
,'ome to pJ.{~, he \\ ould not tranfnllt the 
Legac) to ht<, Hur Ot Executor. Thus, E:"lIfflplt. 

fur example, if a TeIUtor had left a 
Sum of Money to .l Lcgatarv in cafe he 
iliould amve at the A~e of Majority; 
thl<' Legatary happenin~ to die before 
ht. 4lttJ.Illcd the Age of Majority, hi .. 
Helr or .h "ccutor would have no Right 
to the Lcgac. y J. 

~ SI CUI legellw ,um quaulordeCJm am/orum tnl : 
eeHO Jltrc U!lUIUl, ut tunc fit qu.1!uordeclm anllo
rum. (lUll .mpleveill. t. 49. JI. de legal. I. 

Non put .. bam dJem fi,1t"'"ommtilJ vemlfc, cum 
[ell.lUll\dcomum annum Inglc{fw. fudfet. ('u, uat re
lIaLlm) cllm ad Rlmfl", jcxfM1Jdullml1n te'V~nt!ftf .. 
Et Ita el1am Aurelius 1 mperatOI J\ntOnmLl~ ad ap
prl\3t10nCm ex Gl.'lmama ILlJlcavlt. I. 43. fl. de (00-

dlt, 0' dcm. V. I. 74. §. I. ff. ad !lennt. In:bcll. 

, w .... mull take notlce that \\e hare 
added to the Te xtS (jLloted ()fi tim Ar
tide the Cir.ltlOn ot the 74th Law, ~ 1. 

If ad Sl'tlllt. Tr~b bc("all{~ It 11:> (Ontlary 
to them J-.or '" hcrcas It 1') [aJd in thefe 
Texts, that If J. Legacy or fiducIJ.ry Bt
queft be left to a PCI [un "h{,ll IJe 111.1l1 
havL fourteen Years of Age, or> a!. It 1~ 
c"preikd !t1 the !econd Text, v; hell he 
fhall attalO the Agt. of fourteen, tho 
Legacy", III not be duc lIntll thefe Ye.us 
are complcatcd ; It 1'; [.lId In that othlr 
Law, that It [uffi(.cs that the~ be begun. 
It IS tfUt', thar that IS 111 :l Cafe where 
the ell cumfiancl"s nt.lde rius Declfton 
tavolirablc; but It i':>. however, the: 
fame ExpreHion cApJ.uncd in two dlf-

14-- 1nd.. It the Tefiator had made the Lega- fercnt ~en(c:!. In our UfJgc till" EJI..
(e.,!,lIl~fm. cy to o<:pend on a Condltion that "ere prefi)()n, When be jball {In l'tIe (u ruch It 
pUJ/'v f • 1 • fi . d . ffibl J' 
ConaltJo'4S e~~i.1er unJu , 1Il ecenl, Of lrt1po 1 e, Tear, or, f.Vhm be jb""ll lItt/zm to JudI II 
d, not fllf keill8 thIs Condition \\ouid be of no fear, feems to be meant of the Year be
pend tb' manner of Obligatl6n~ as, has been gun. But this other E'\preffion, J¥/)l!fZ 

LeK_Cry. file" n il1 its proper plate; this ,L~gary hI! ]haD ha.ve attarned thl! Age -qf 1'4a,thit;, 
~nu1" be of the Nlttute of a p~.and 15 not e<]U1vata~ and. demands Majo
(im~le Legl\tr1 'and the Legata:y hap- rilY, whIch is not acquired but by the 
pCnJ!l~ to ~1 before he rece1ved It, nyc and rwentieth Year belJlg comple.J.t. 
~~ld tl'aQr~t bis 'Right to his Heir ot 'For w~kh re.afOb ~~. have made ufe of 
BS1ritltor t. ~', , tI t • : ,this 'E,,,prcffiqn In trll1e 'Article, "'thllot we 

<1' Si ea condttlo htU •• <Przteif l~~ na· hligbt not r..,"'" \ ! I thing cQn~ to" 
tTIl\ dies cecltt. Id~ &'1$1 iIm~i ~iOn(t'" , ..aay (me of't ,.s~ ana .thllt we 
tlOUc, quit.~ putc,l 'h~ l~_ ~. 4. 'So might make ~ ~ with OUt' t;T4ge . 
.. 3~ (!J' ,.. ff. 1!~"n4. d", llg_ ;,4'.,,", 'Sce.e alp. '. ,\ k. , ;~. I ~' 
teenth Attidlj.t\ tiil'4h ~ethaa ,of'tdl'-tt. ~ X' 

,'J: '" ; • ~21', '~ 
~1iv. ,V""~~f 

'" ,: , at1Iothttr.~~,,pt 16 • .,{""" 
I~. Lela- .LegaC'1es, Wb~fE~& ~ .. .~,0li~4.t~~tr ,htr$1(-o 
emit/II" M ltnlcertaiA.'11d1e;' ,'~ i'S, 'hi'- which, which a~~lhQufd.-}r,· 
tln .1U~'" 
'IUII nrmr 
Are "tid"... 
.if.1. " 

therrt is t1() CertaiDtt 'that it wil1 ever ~ fuch TerlX1$'~~.itt die 
bappen. are (If the (a,me nature witb ta dopend on. Death''Of IUs 

t E<'f;~"*~if 
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1 f" al", 3' 
"U flo ,I" 
[,C(lrc Ij,t 

f hlflon 
/(;J1,'}))ltr 

!1$ llly/'I" 

OJ Legacies. Tit. 2. Sect. 9-
~cutor; a,>, If he fhould charge 111m 
give or deliver when he fhollld dle 
11 a Hl)L![t:: or Land, or other Thing, 
l tegltary. For altho thh Cafe be 

.... .er~'1t fraUl th:u- of tbe prcccciillg Ar
tide, in that It is certain that the Time 
'\\ ill (;OI11C when the [aId Executor will 
die, v.llcrcas the Majority of the Lc
gatary may perhaps never come to paL.,; 
yet in rhi& Cafl', as weI! as In the other, 
the Tune is uncertain, and it implies 
the COndltlOn, That '" hen rhe Time 
{hall wme to pJ.fs, the Legatary {hall 
be in a condition to reap tbe Profit of 
the Lega.cy, a.nd that he be then ali~·e. 
So that if this Legatee chann; to die 
before the Execntor, be" ill ha\'c ac
quired no Right to the Legacy, :md be 
",ill hdvc tran[mitted nothl11g to hIS 
Succcffors t· 

t 51 cum hlu,s moneeu!, legetur, condltlonale 
legatum en. Iilcmquc VIVO h~lcde defunClm lega. 
tanus ad bzredcm non tlJosfclt. t. 4. tf: q~land. 
dtes /, g. v,1 fid. ad. 

,. .lle Icgatum, eMil mo",e/lr hires dato: (er
rum ell: delmum 1I1~ & ramen aJ legaradum non 
rranflt, fI VIVO h:uedf' decedat. I. 13. I~ f. tDd. 
See the thirteenth AltIcle of the el~hth Secbon of 
TC£l:alllentS, aud the Remark WIHlh is (here ma.de 
on It. 

xvu. 
\Ve arc nol ro rcdwll among (ondi

tion:lI Legld('~, or th' fc whteh depend 
on an untaraill TIme, a Lrgary kft t'O 

tile (!hjWl of rhe Lega1.ary, or of the 
r,xeclItol. For altho, If the Lcg:1t'lry 
(hould happen to die before the Election 
I. ! been made, it would rcma1l1 lIncer
t.1 III \\ hll'h v. ere the Th1l1g beque.tth
nl, . nd that the I cgaC'y could not have 
iu, btl U, in order to be ~C(ll1lltcd) t)lI 
after thi~ Chuice had beell made, yet 
the Right of the Lct:atJry \\ as ydled 
in hm.} independently of tim Election, 
\J, hich was onlv to dctcrmil1c~ h.d1 was 
the Thulg bequeathed, and not to veft 
the Right to it m the LegatJry. Thus, 
altho the Lcgabary fhould die bcfure 
the EJeCtion were ma.de, yet he would 
tfiJ-nfnlit his Right to his HeIr u. 

II 1illft}. /lilt ,Ulla utrum 'Ufsri, ltZ.ltarllls, nul
IQ Il legatario elei:lQ, d~cedcdte eo poll dll!tn legati 
Cbdenfcm, ad ba:relk," ,ranUulrrt planllt. l. l!1l' 
:I~ de ppt. wJ ~left.. it;:. See thdiftee~ Auide of 
the ~VF~th Seruon. ' 

are not tranfrnittcd to his Heir. A Illl 

ir, for na.mple, a. Tcll:ator ha.d gl n~ n 
leave to one <)f hi~ Friends to dIg 
Scones oUt of a ~larry, or to u[c a PJ.f
f.1 ge, Or other ServIce, for fome Ground, 
thiS Right bCll1g only for the Ufc of the 
bid Perron, IllS De~lth would IUdke It 

to ccafe, unkf ... the Exprcffion of the 
'refiator {bollId relate l1ke\\ 1[t: to the 
Hem, of the Legatee.>.. 

x Quoties coh.uet perfon:x: id quod legatur, ve
Iutl perfonalls fet VI[ll~, ad ba:redem CJU; non rranfir. 
l. 8. §. 1. III f· fl. at hbfl .leg. 

51 <]ui~ ahcui legaverit, II(CIC lapldcm cz,iere : 
<)1I" (Hllm eft an en am ad h~(I·dpln hoc Icgdtum 
113nfe3t. Er Marcellus ne{!:lt, ad ha:redcm Ilallf· 
mit\!, mfl nomen h;eredl, ;\d)tfilll1l hg.ltO {ueut" 
J·39. §. 4. if· deJeg. I. t. 6. jJ. de yrrJlt. lrgat. 

XIX· 
The Le?:lcy of a Slim of Money to 19 • ...1'1 

be paid t:\ cry ~ Llr to a LcgatJ.ry du- a,mual 
rillE his LIfe, urlIer bv ,,:LV of Penu\)[1 lce~ry 

J.,t , l.,(JrJlalTJI 

0dr 0Jr Ahmony~ ?r o~hel\'df<.;, 1~ (Lll1ft- fC'IIeral. 

ere as cOlltammg 10 many Lcg.lc.ic~ 
as there fhall be Years 111 the Ltf<.: of 
the [aid Lcgatar y; and the LcgJcy of 
every Y car is due to lum as Coon as it 
is begun, pllrfuant to the RlJle'> cxpl.lin~ 
cq in another Place,. Thus his Ripht 
to every Legacy is acquhed accordtng 
.as he ~oes Out of one ¥ ear into the o~ 
ther. ~ And \\ hell he dies, he tranfmits 
to 1115 HeIr not onlv the Arrears of the 
Years that were ~:lliel1 due, but alfo the 
Y car which he had bcgl1n~ and which 
hlS Death has mrerrLlpted~. 

'1 See the fixth alld ninth Am"u 0/ th, fifrk 
set/,on. 

::. Cum In annos fingulos le~:lIur. nOll unum Ie
g3tUm eife, fcd plula c(Jnfial. I. 10. if. 'l"and. {lies 
leg. urJ. 

Ne.: feme! diem eJUs cedere, fed pCI fingulos an. 
nos. Sed uttum 101[10 C'Ulu('lue annl, an vero builo 
an no cedar, qu.dl:toDis luit. Ec Labeo Sablllus, & 
Cel(u~, & CalIiu~, & Juhanus III omntbu~ qu~ in 
anno~ {jngulo~ Ichnquuntur, hoc plobavl:runt, ut 
IOltIO Cu\u(que anm hUlus legati dies cederer. I. 1'2. 
eod. d. I. §. I. I. I. C. ,Qd. 

Item Cel{us [criblt, quod & Juhanus probat1 hujus 
legau diem ex die moms tedere, non ~x ql.lo adltll 
eft hrel'editas. Et, fi force poll multo$ annos adea· 
tur h~redJ[a.s, omnium allnorum legatariQ d~bcri. 
d. l. u. §.3. 

xx. 
If a Father who had twO Sons, Ol](: 20. E3&4f/J. 

Qf Age, and the other under fourteen pIe of. 
y.~a.rs~ had named them both his E~e~ Legacy ~ 

d · h J f'.. annextu t~ 
cqtors, an glven to t e young~it lome 'he per[i1D 
~s or Houfes and. a Sum ot Money .j the Lt· 
tQ be paid hilT\ a~r his Majonty, le~- I'tIt1'Y' 
ving till that time tlus Sum, and the 
ipjoyment Qf chofe Lands or Hoates, to 
llis cld~ SQrJ, on conditiQn that he 
i'hould acquit the Charges of the Efiate» 

and 
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and that he fhould give every Y car to 
their Mother J. n:rt.{m Pen/ion for the 
mainteoann: of the \ ollngdl Son; and 
tIJ.i, the ek;dl Son fhoulJ chanre to die 
bd<Jre tillS TIme \\cn.. c::\plrcd, his 
DCJ.th \\ ould tnJ.ke thi~ Et1joymcnt 
\dlll'h he had of the [,lid Lands to 

ce . .fe'; and It '" ould not go to hi!'> Cllll
drl.'ll, or other Heir!:. whom he {bollld 
leave behind him. Fu,' .1Itho rllat If hL 
h.td hveJ, the Elljo)mcnt ~,ollIJ have 
hfied to the TIme regulated by the 
'renamcnt, yet It was gin Il Ium only 
as a pcrfonal Boullty annC).ul t,) tht: 
bood Office \\ bich III': was hl render to 
ills Brother. Jnd which the F.-tther had 
conJldcreJ a!'> ,\ FunCtion of .t Turor# 
altho this (ccond Son had other Tutors. 
Thu5, the Dt:ath of the c1dcfl: Son put
ung an cnd to the. Motive of the Fa
ther, winch was limIted to the Per
Jon of the eldeH Son, would hlcc,nfe put 
at1cnd to an EnJoymcnt" illch the Father 
had left to 111m only "'Hit thi\ new a.' 

a Patcl dllo~ 61105 aqui~ ex partlbu~ inilltull hot:
relies' rnaJorclI) & nllnoreOl, qUI etlam 'mpubes 
el at : '& 111 paltCI11 elliS (:t!rtll pI a:dia rehqmt: & 
cum quatuoldecm, annos ,mpicvem (er~am pecu· 
niam el legavlt; ,dquI. ha!m eJlIs fidelcomltllGI : 
:a quo pftil In b,n verb.l. A Ie 1'flO SUI, HI lib an

ms liuDdulm 6tflflj lid Jlud/a tllenlil4 il alr1S lUI m
frnlJ 1J1I1Tn ,jlls al's7J/lfl rot u[que ad aW)QS qualuo,
aec,m: eo amplrus 'rlbulajratrlS t14' P'O C",./14 eJus 
depmdas, don" bona rl/Utuas : (J7' ad Ie reditus 
pr.td1orum ,thrum permm.hl quoad ~U'IJtn/at fra· 
ttr IIiUS lid annos quatllOrJec1m. Quil!UlUm eft, de
fUnllo malore fratre, hZlcde alio Ielilto: utlum 
omllls conditiO perc'p,cnd, leduus !ufldolUr!" ;ann~
verfana pr;r!l:etul i alta qu~ pr;r!l:aluru l ellct, {i VI
vere! SCIlIS, ad h:tledem eJu~ uanGennt: an vero 
id ornne prounus ad pupillum & turoles llan~fcrrj 
debeat. .l\.efponrll!; ,fecundum ca qux propone
rcntur, intclhgitUr Icltator quafi cum IUlore loculus: 
ut tempore qwo futela rdbLUenda ell, hiEC qua: pro 
annuls pm:fiari lu{lilfet, I'crcip,cndifque ftultibus fi· 
niaNlll, fed Clml major flatt' mone prZvcmus eft: 
omma, qua: rchth (Unt, ad puplllullJ & lutOrrs fJUS 
cunfdlim paO: lUortem trams tranfi{fe. 1.21. S. uti_ 
If. d, tmn. l'g. 

It mull £, ubferved II'l thIS 7e:tt, tlult the T14lDr
Jbip cnderlill the Age Dj' fourteen Ycars tI~'ordmg 
tD thr Rowan 1,4W, tlj hIlS b"" mBrllim,d in the 
Pm,mbl, of the l"le Dr Tutors. 

RIght [t:rurc b. 
b H.t:redls adiuo moram legati quidMh petition 

faci!, ceffionl dlel non fam, l)roinde five rUff in· 
ftltUtuS, t.ll'd,u~adeat, live (ub condiliont' per conditio· 
lleIllllnped,atul') legac:mu5 fecUflls ell. Sed &'U non· 
dum nams (it ha:res lIl£bmtus, aUf apud ho!l:c& Ut, Gmi 
lim legarano non nocebIl, eo quod die~ Il!gau cellit. 
I. 7. d.l.~. 1,cr 2. ff. quando dm lr;s. etd. Sc~ 
[he nineteenth ArtICle of [he filth Srlboll of Tefta
mcms, and tbe Remark tbal IS there mada ca it. 

XXII. 
If a Tellator had deviCed to onc of IllS :22. if Lt

FrIends.l Land which he had in Mar- Kift,7f whofs 

nagl: \\ Ith hi':. Wife, and to hi~ Wlfe lO- ;ujpc:detJ 
Head of the raid Land a Sum of Money, .mrJwh,/h 
and that after the Tcfiator's Death 111~ 1) tranf
Wlda,", delaying to mal<e her Elechon mIlled. 

whethedhe would ralic the Legacy ohhe 
Sum of Money ,or her Land, the LegatJry 
!houid happcn to die before {he had made 
her Option, he would tranfmit hi" RIght 
tolllS HeIr. And if the Widow Ihollidaf
terwarcls refolve to take the Legacy of 
tlJC Money, that of the Land whrch he 
had WIth his Wife lIlMatriagewould go 
to tht HeIr of tim Legatary For altho 
thl~ Legacy did imply the Conwtwll 
that the Wldow fhould part \v!th tht! 
Land, yet fcemg {llt: rrllght hd.VC ck
tcrmll1t~d herr elf a~ to the ChOIce at the 
moment that rhe Succeffion was open, 
and that this Dday was not ' ... ·Ithm the 
Intention of the Tefiator, a<; the wait-
mg for the Event of another fort of 
Condition wluth he had Impofed would 
Le> but tlus Delay anfing only fi-om the 
Faa of a tllird Perfon, lt l~ ,11wgct!Jef' 
foreIgn to the Tdbror\ Intention, .md 
ought not to hurtthe LegJ.tary Co 

, 51 exulllfecus (ufpendatul legatuRl. non ex ipfo 
tdlament'o; Ilcet ante decedat \ega[31ius, ad hrre
dem tranfmlfific legalUIn dlCl\l1uS ; Velull ii rem do
talC'm m"l\tUS legavcm cxtCIO, & UXOfl ahquam pro 
dacal, Ct" pcculllarn : delnde dellberolmc UlCOIC de e
lclbone dotlb, dcccilclH leg:nanu" i1rque legatulU 
c\c:gcm muller: ad ha:! edem uan{he legalUm d .. ~hlrn 
eft ; ,dque & JulianlL> \c(pondlt. Magis enUll m()o> 
ra, quam condUlo legato In,ech Vldetur. l. 6. §. I. 
ff. quando dIes I,g, CIIl. ' 

, 
XXI. , It is [aid ill thi!> Text that it was 

rather a Delay which the Tefiator had 
21. Th, When the .,Succefiion is open by the annexed to this-Legacy, tha.n a Condi. 
D,la.'1 of Death of tllt Tefiator) if it happeus tion OR whlch he had made it to de
,hl Rttht thih. there'&:' nor as yet an; tefiamenta- pend. But this.Legacy did in effeCt im .. 
oj Ih, E,,- ""'H' . h ' h 
""tor does ry' e1r or Execut 9f, as 1 e W ~ was ply this Condiucm, tbat the. Widow 
n"t [uf ~1med til) be fo were a. poffhtimoUS fhould accep~i~the Legat.y of the MOl,le}':r 
"nil thAt Child not yet born, or if the' Executor and part Withrthe ~nd. 'For 'if.ate haa 
,/ ,be L.· fbouJd defe( accepting of the Snctea,ion, taken back the Land, there wdUld have 
g.(". . or if he co"ldno~ accept it~ by.reafolt, beenno~bingfortheLega~ry,w,alefs~c 

that fome ,Qm.ditwl1 kept hu Rlght in 'fcfiat()r .had deviled to.:: him' I alt~ 
ftlfpcnce ; .. 'the Leg!'<:y is nevertheltls tl*l:cly either the Land which he bad :,io' 
vefted in thel~at~ and he h~s 'h(f )J~Mf? ,~ith his Wife, ~ .m.Su.mOf 

, , }, It I, i ~ ~ f f' , I I > I MQ.. ... 
J (~ , 



Of Legacies. 
Money. But altho the Llgacy be in 
.this Scnre conditiollal, yet feeing the 
Col~ition confifis In the Choice which 
the Wife is to make, it would not be 
jufi that her Delay flIouid make the Le
gacy to perifh. And feeing it was 
both natural and agreeable to the In
tention of the l'efiator, that tIm Elec
cion filould be made lmmedlately after 
the Teftator's Death, thl\Dclay, wll1ch 
proceeds from the FaCt of a th1rd Per
fon and not from the InrentlOn of the 
Tehator, ought not to prt;;Udlce the 
Right of the Legatary. And lf the 
Widow chufes the Sum of Money, thiS 
Election 1S confidcred J5 If It had been 
made, asit ought to have been, at tho 
moment of the Tcllltor's Death. 

XXIIi. 
21' Tht If a TcIbtor having fllbllitlltcd a (c-
L'J,ilCY cond HeIr or !:'xecntot to [uecced him 
'U'l,l;, 10 dt:ftult of the firn. by that Form of 
'.t,h'tl) th~ , . I r lId I" 
Perjon Snbfbtutloll W I1C 1 lS ~a k vu ~~.l, 
111/," II whlch Oldl1 be cxplll11cd 1ll the firfi 11-
Jul1jlltl./tr I de of tl\~ fifth Buok, had made a Be
l ;crWfor qLII.:lt \\ lth which he had charged only 
~f (J..ugr~ tht H':lr ur Exerlltor who wa<: fubfhru-
" ,2f't

UIY 
{i cl 1 d I by the tld III the ceon p ace, an /lOC Hln 

j)e,1th of V. ho W J ~ inlblnrcd JI1 the fi rH, and 
th.le}ia. that It [0 fell ouc that the Lcgatary died 
/tIr. before thc Inheritance paned to the 

P~lfo\1 fubfiitlltcd to the firll Hetr or 
t:>.cclltor, the Legacy \\ould be tranf
nutted to the HClr of tlm Lcg.,ltJ.ry. 
For tht: Inhent"ancc ,-ould not paf~ to 
the [ubfhtlltecl Hell' uut with tillS Bur
dCll, and he conllng to fuccced in the 
room of the fidl: HeIr, is repllted to be 
Hell' fron\ the Moment of the Tcfta
tOl'S Death, plIr[uanr t,) the Rule WlllL,h 
hath been e>..plamcd In ItS Place rl: So 
that he ought not to profit by the Death 
of the L-:.:garary, which happcn'J dUrIng 
tllls delay of his coming to the Inheri
tance. And it would be the f.1mc I hing 
in the Cafe of that fore of Sub{htution 
which is c.l\lcd pupillary, which {ball 
be conGder'd 1 .. the fecond Title of the 
fifth Book if the PerC on fubfl:itllted to 
the Pupil 'were charg('d with the Lega
cy t" And altho in thefe two Cafes of 
there two forts of SubilitUtion the Lega-

4 $" ,bl lifta.';" Amel, Df the firft S,fflDl, Df 
Blin "lid 'E1>,Clltllfl ill ",ural. 

, MOrtao p.nre~ li«t vl,o pupillo, dies legatorum 
a r~ diltonJrll (~it. I. J. if. tju/UJd. J,lt 
l,g. ,ttl. . ' 

5i a fub"ltUto l~tum fir teliel-um quam4iu IbAi· 
tUtUS dollMl'at 4efi.lnao legatano non noccbit, ii. 
poftca ~,es inftitutlls replidiavit: nam ad hcredem 
fuum tranftIJlerit pttllionem. TalUlut\~. ctG ab 
itJs~s fubftltuto 1cgmar ~ nam 1ld hIr1ed~ Uwm 
~ ifanlfcn. t. 1. ,. 3 C' 4. /'. mI. 

VOL. II. 

Tit. 2. Sea. 10. 

cy implies the CondItion tha~ the 1\1-
fon who l~ [tlbfiiruted {ball {UCCCll1) \l't 

it 1S not for ail that condnlOn,d, hlr 
'\\ lth regard to the Perlon fllbft,t\.tLJ 
v. ho 1~ charged With the LcgJcy, J L l~ 
pure and li'llplc, {inee It cannot fJ[J Ollt 

that he Ihould be Heir or EU~lIt{Jr 
WHhout owmg the Leg.tcy. 

SEC T. X. 

Of the DelIvery and ~r~rrjfnty oj 
tbe Thing berJluathed. 

The CONTENTS. 

. .. 
t. 7 IJe Leg atmy Oll.Z ht to have t h! I.e!, Ilr.Y 

de/rlm"'d to h.1I1, alld i.ot to luZe tt by 
• june. 

2. The ExeClttor ought to take Lai"e (Jf the 
tbIng bequetlthed. 

3. Legacres WIthout al~Y Tt'I'1n 01' C{llld,tlon 
m'e due from the time oj the Acccptfltl(( 
of tlJe SuaeJJion. 

4 The lI'lJuy ought to h del/vued m fh~ 
Place where It II at the tIme oj tbe 7'efla
tor'J De(lth. 

5 1J a HU1ji: tbt if ~i'qlteatlJed were rutl 
awn)' m tbe L1,,-tJ111f oj the Tefl,ltor, tile 
E:r.eCUlor IS not ub/Hlf(/ to m.lke ji:.lHh 
after hml. " 

6. T/Jf' Leg,ualy IS lIable to CnftJ an.l D.l-
11/(lges /01" not yeulving IJ! S J ~~(tC)'" 

7· j/.'Wflty for L~~arte) alJd FidULIIIJ) Bt!
fJlleflL 

8 .Two Cafi'J 'Whe,'(! tbl F.lth2r ,md MorINI 
bctlly, C/;~I gee! With ,l FiduCUll y Bt!qllffi tl) 

,bw Chzi,i1I.'Ii, ollght to gl'Vl' .\"e. 1/1 it). 
9. 7/)e Executol , CLO'lfCYf whru lu IhlJ lilld 

Ollt on the LegaueJ and FidllutUy Be
f}lfllj· 

10. HI.' ot~'l,bt to acquIt the Chm ges of t!J~ 
Lfl1zdJ dc'Vljed unttl tIJe tone of De
truery. 

11. The Executor bears tbe Lop, if the 
th:n,~ perifoes after his DelllY to de/h.Jc" it. 

12. All (JtiJer La/f, wiJereof notlJ/ng can he 
t1hputed to the Executor, foUs on the Le
gaul!. 

13. l¥htn a thtng IS 6equMthed inde{iwtely, 
the Exe,utor ought to 'Warrant the thtng 
'T.vhlch he gt'Vt'f. 

1+ 1II'al'r.1.ntyof thf'Legacy of a t I1mg pm· 
ticularly named. • 

15. If he 'who f'tlif1s the tlJ11Jf, from th, 
Lel."tary if olJltged to rtflOl £' the Pme, zt 
'iVtU go to the Legatary. 

1.6. The Executor cannot /;e rcfiOl'd itgclh1l 
the Payment 6f II Legacy, altho It be null. 

17. Nor /;4ewifeof n Leg ... y 'Wh"h he hrrJ 
B b ,(114 



J'fhe C I V ILL AW, f:ic. 
pad ',dole thl' COlldltlOU on wlmh It was 
I, {t waf at (, IJmpl'jhf'd. 

18. E-':"I't,olHIl tbt Jncadmg Aunle aIt~ 
t);p fiJI., I (i u1 II tim d l'ujLm. 

1. 
J. II;, [ •• SIN C}~ the Legacy Ie; to be takcn 
~'It~r j Ol1t of tllc Inhentance, the Puf-
"'/1 nf to. f f II 
h"ve th~ idlwn \\l1cICO pJ.iles 10m the T(,llator 
Leg/ICy de· to the E"cllltor, it is from hi'> hands 
iJ'lJmd ro that the Legatary ought to !lotte the 
IIIIV, ,md thmg that IS bequeathed; and 111 \\ hat 
11et to t.1~. 'I' r BIll d 
It!} fone. erms wcver the CqUCll )e (On,eHe.., 

evcn altho the TeHator f110uld ord.l.1l1 
that the L{'gatary illOUld t.t1u: the dung 
blqnc.nhcd. yet he cannot fel/c upon 
1t,.llld take It out of the puilt:filOIl of the 
L~cultor \\lthullt 11l~ Con[ent For It 
w''0111<1 be an Act of V 101cncc, , .. hleh I!> 

unlJ. '" fut. But if the ExecutOl {honld 
rdllfc to delIver the tlung to bim, be 
ought to apply to lllfhlC for an Order 
to ha\'c it dcla cree Il. 

" §1.!.lod qlll> legatorum noml7l~ non ex 'Ilo/untale 
lJ.eredlS nC(/~paVlt, 1,1 reflt/ual luredl, Etellllll:r 
'ludumnm pla:'rorr 'v I[um ell unumquemquc non fibl 
lp(um ,u~ dlcer~ OCC\lp;tu~ legau\, led ab hXlede pe· 
lere. I. 1. §. '2. ff. a/lOd leg. 

Jf Ih. Lrg .. ,y wore IJf 1m Imll1o~ eabi, Thmg, It 
~tould Jcrm tv be JejJ ,,6CIJlII'y 10 obltge Ihe L,.~.lfU 
to maAe 4 Demand oj It from the Pxeculor, In cafr 
he did 1Iot pf h,s Il'um a,cPI d offer IP delruer " ; 
bUI It mlgh, hflpptn that the cXecutor jll()uld have 
a ml1ld to (Dntejl tbr LegttC"j, Dr tbat he flIlghl "live 
a right tu retarn 'he PoJleffion of It f()r (oml1 "me, 
as 'i It were" Haufe of whICh h, h,u/ Jhe J...c'YJ, 
lind In u,Juch tlnre were Moveable! btlongtng to the 
InherltanCt; or If II 'Were fame LandJ of a/mh the 
Crop 'U as to be h,,, And there 111rght be other ,14/1 
Cil14feS 1.I.1/J'Y Ihe Vga1ar'J Jhould r~ot put hlR-ifClf 
111 poRtj{JOn of the I eg.lcy. S/I/hat the Rul, aPPIars 
to bt Jufl f()r <ill furl' oj Lrgamr 'lotl;Qut dljtmtilo1i ; 
anti '1 H (0 ord~rerll 'Y mllny (.ufl~"u, 1 he Leg{lc'Y 
~ught to b, dol/vcI'd mio61 lry the l!xtCutor oj the 
1 eJlallltnt, or I y tile Ii"" 

JI. 
2. 1 I,. F-c- \Vhilc the thing bcqllcJ. thed rcmalm. 
emtor ill the cufiody of the :b .. cc 11 to 1', he IS 

{ltIgJu fl> hound to prcferve It until he delHl'r<; 
lol{r care h L .1 'f' " rj rhr it to t c cgatary; 3Du 1 It pcnldts, 
llmlf, be· or is d.u'n..lgcd, thro hIS Fault or Neg 
'1,"allml. ltgctlcc, he "" III be aCcOLUlt.:lble fOT It: 

Fur he is obliged to take exact carc of 
it, and he ought to :l.n[" er for the Fault!. 
that arc contrary to this C.trc h. 

h Si res ahena vel ba:reditada fine culpa h;i1.edIS 
penem, vd non C:OIllPIfe;Jt; nIhIl AlJ1phos qUJm 
cat'ere eum oportebit. Sed fi culpa ha:rc:dlS r~s pe
[I~, ftaum damnanJu9 ell:. Culpa AUtem quahtfl' fit 
cdhmanda, ",deamus: an non.joll.NJl ea, qua: dolo 
'P~UlC.lmol {It, 'Vfnun c;mm qu:t: leVIS eft: QII. l\Um
qUid &. dl!Igentta qhQql.l1l Ollls,tuda eft ap ha::rede, 
quod \el'tl~' eft. 1.47. §. 4. C" ~. ff. de ltfl.ll1. I. 
See tht ek \ emb Article of the tlr!\ Seltlon ot Sub
Ihtutlonsdlrro and nduci~ry, Sec thtl -c~Jlth lv
'1!;le o( IbLi S,tbon. 

III. 
The Lcgaetco; for the Dell 

P J. ynknt of \~ hlch there IS no 1 
and wInch are nOt conditlOnal 
to be paid immedIately after t 

cutor has acceptcd the Sllcceffio 
€ Omma qll.£ teframenrl~ fine die vel 

adfcribulllUf, ex dIe admit billredltatls 1'1"'U1:lH~". .eo 
I. 32. if. de irg. l. cept4nct OJ 

th, SNCCI!-
IV. flon. . 

The thing bequeathed ought to be 4. Th, 
delIvered to the Legatee in the Place Legacy 

where Jt \\ a~ .J[ the time of the Tefra- oUf!ht lObI 

tOl'S Death , unlc(~ it 1110uld appear that detr~tI.:d 
I I . In ttll! t 

It wa.. m ntentiOD th:l.t It lhould be place 
dcll'vcrcd III another Place; iR which whm It 
CJ.fc the .tx{'rllt or muG caufe it to rs oll the 
be tr an[purtcd thl ther at Ill!> own tIme of :h' 
Cl d Te/iator s 

lJ.rge~ . D,ath. 

d Cum res lcgata efl, flLJuldem propri;t (Ulf ref-
utons, & COpl.1Il1 eJus habet hZI es moram f.lcere 
non d~bel) led cam pr;rllJre. Sed fi reS olitbl fit, 
quam ubI pe/llur, plII\lum qUldcm conA:ar, Ibl eire 
pra:lbnJ.ull, ubi Icldh eft, IlIII ahbl [elhtUl volult. 
Nam (I altb, voIUt[, Ibl pra'ltanda til, ubI tl'lh[ol 
volulf, ,c1 ub, vellfim.Je eum volUilfc. l. 47' ff. de 
!ei. I. I. 3 ')./1. de ,ud". t, un. c. ubI fidelc. pet. 0;. 

V. 
If the Legacy was of a Horfe, or of~. If a 

a Herd of Cattle, or of AOlmals of 0- llarfo th41 

ther hmds, and tha.t befol e the DeJth of II ie-I. .• 
h '1' Ii 1 H f quwl It", tee ator t lC orlc was rWl·a, .. ay, aCrt run. 

or forne of the Cattle ll:rayed, the Exe- aWIIY II) 

cutor \\ ould ngt be bound to make the Lift
fcarch after tt, and to l>ring It bad; fl:m of 

d ' I L tnt lefta • 
.1/1 It t It:! ega tee would reap the Be- toy the 

nellt of the Legacy, he would be obh- fx~,utor 
gcd to be at thJ~ l::.xpcoce himfelf. But IS not ob
If thIS Cafe h:l.d happen'd after the l,ged to 

Death of the Tel1ator, the Executor jma~'h I care a-
,.ould Lt: ubbged to be at tins expcnc~, m 111m. 

purfuanr to the Rule explaIned 10 the 
(ccond ArrJclc e· 

e Si <]\\h fer\,um h:tredis, vel alienmn leg.vetit : 
&: I~ fugltlel, (;Iu[lones imerponendz fant de redll~ 
cendo eO. Sed fiqUidem VIVO tefi:atore flJgctir, •• 
penfis legatalll redUCllur: fi ~ mone&Jl, fumpci
bus hZI edl~. I. 8 • .If. il, kgllt. 2. 

Sl fervu~ I~gatus vivo teft-arore fug,tre dicatur 1 
& impellea &: periCUlo cJIlS CUt legatl1~ fit reddi d .. 
bel : quonlalll rem tcgataro eo loCo -przfi:are _rei 
debet III qllO a .ta ... fit rellaa. I. 108. 'If. U 
kgll'. 1. 

VI. 
If the thing bequeathed were ofl Gle.h 6. Th, 

a nature as that the Legatary delayiog to LIg4tll'y 
YeCOtve 1t the Exccut«s. 1hoold ~, his IJ u"bl, fI 
d 1 r. t.r. L 1'. n .... , CfJjJs 4"~ 

e ay lufierlQDle 01$ or ~~ge, the V"magll 

LegJta.ry woukl be bound to malte itJor 1Ivl TI" 

g~. TlulSt fur ~amp1eJ if it were ai'll"', hu 
a Legacy of Cattle, rhe Leg~ woaW 1.1,4". 

De 



, 

, Qf"Legacie~~' 
h,e, Hable for ,the Charg~s of kebping 
th,~\ 0£: ~dl11g the{~l, and ~r tho ,0-

t.het,Coi\$ arid Damag~$ wlUdt the ,Ex
~'IlQr might chance to be ~t. Thus, 
for a~~er exa~le, ,if thro ~he Lega .. 
tary'~ 4¢f~*'()f re~eivi1,1gWine, Corn, 
or other things which tboul(f 'take up 
Place~ 'ot M.o:ve~~5 'nQ~efl3ry foe 0-
the'rtife8~ tbe E'l«1utor .Qloutd lo:{e the 
Occafion of letting oUt to hire the faid 
Place's, or could. no¢ lrimfelf .make 'ufe 
of them<and theoti\cr-things fo!' his own 
Conanls ~ t~ Le.atary wO\l1d be atl~ 
fwetable 'for aU ,thefe D~ma.ges. But 
the Exec\>ltor could ,not' pour the Wine 
out of the V,{fels, or tpl'QW the Corn 
ou~, of ,the,Ba~ns, tU'lder pretext of the 
Dclaff." ',," , 

f Si ~et damnatus fit da~ vinum quod io. dolhs 
eifel, & per lcgatarIum fietit, quomituU' accip,;tt : 
peric:ulofe ha:re~em faawum~ fl Id villum efl'undllt. 
Sed l~alarium pttentem \,inurn ab hztede doh mall 
exceptlone p4cuit 'fummo'Veri, Ii non l'I'.ellel, id 
qllOdproptct rt1OT:Im,~l\is'4amn~ l'lIfi"1U fit hzrea. 
J. S.1f~d6 trk. iI/n. wi (It. leg. 

, V11.; 
'/. SIC"ri- ' If ,the Legarees. 'Olould be in fear of 
.'1 for Le- loting their Legacies, a.nd fhould he uu-
1,"14("1 4nd willing to leave the Goods of the 1n
fiducIary herirauce to the Difpofal an« Manage
Jlf'1

f4lifli. ment of the Executor, they might prow' 
vi~.gai1\fi: fu~h dan~er, either by ob
liging him to give caLltion, or (orne o
ther Secllrity, or by getting an Or4er 
f{)r feizlhg the Goods\ and Cealing np 
the Places ill which', the Moveables and 
Papers belonging to the Inheritance 
filould be, in prder to have an Invellta
ryof them m,ade, atld to h~ve them c;'
pofed to {",Ie,' .if that fhould ~e necefia
ry. fot ',their' fayment. Artd It would 
be, t~~: latlJ.~\ thing for the Security of 
ftdlltJV1 J3~~ea~g. 

ug,atOlWJ_ a()tDi~'ra:ti@ari opottere pbltor 
tei4~r dari ne')'tYe vel\lit. his 

c1hIl~~·I!ef\wirrvel'.a'. l.,"~ If. 1M Jrg",. foil foiBJ(:. 
" ' 

';'~;I~ •• :,.J~~IpIIIlia~qpe Pl'~al'ldum,cfi. 

a6;, U(utl ba!' 
ita lega~ip, 

: fed aut 
jll pd'of. 
1. f. :2. 

not illtenJ' tp ~D/lntenanc, 4'fY, Itnavrjh d"'l.lwg ,n 
th, flirt (If' ,hll tlflam~lIt4,r'j tlt~r~ 

VIII. 
If 4 Father or a Mother' lnfiituting B. '111'0 

thetr Children or GrallQ-Ghildrc.a their Ca(c, 

E.x~cutors, had fLlbfrituted tO,them their ;:~~:/h' 
Ch1ldren Or other Defccndahrs, the and Mo. 
Perfons fubfiitutcd could not demand ther b~mg 
Secur)ty for the Goods of the fiduciary ChiJT,fed, 

~uolt from their Father or Mother dWllb a j'. 
" "'fh d bId h "Clar"J , 0, oul e C H1.rgc t ercwnh, U11- Beqllt/t to 

Ids they had married a feccmJ time, ul' t~Jllr t:h,I. 
that the1~efiatorJ out of a mlil.rufi of dmJ, 
their 'Condud', had, C"Xprefly order'd Dugllt to 
(' S . b' l ' gl'll' "'''II' lOme ecur,ty to C gl\ren ~. litry. 

h Si parer vel mater, fiJio feu fill" InfBtutis hoci e .. 
dibus rogavent OOs ea(\,e nepotibtls vel neptibu6 • 

• pronepotibu~ vel prone\-ltIbus, de deinceps rdHtuere 
hilfcditatem: In fUplJchtt,s cal1bus fideicomlili/fo
rum fcrvandorum fatifdatlCIIlC:111 ('caare, fi non fpe· 
claltter eandt'ln fauCd.monem tei1:ator exIgI ddpofue. 
tIt: &: cum pa~J vel mater fecundlS txiftnllant nup' 
tllS non ablilnendum. In his cmm duobll, ,afibus, 
id e~ cum tc&cor !pecial.tel. C.mfdati voluent, vel 
CUItI Jecundia,Je p~te.r vel iU311lt mammonll S ;Lluxe
rit, 1)4!IIlellO ,Iltt; uC·fadean,f.ltifdatlo pt'o legum ordl' 
no pr"t~r. l. 6. ~J, § 10 c. ad Sm41.lrtbfil • 

.A.ttJ.io th, <;e&lIri" 'mlnt'Prltd In this LIIW fima III 
IJe'tnl4(JI oj' A C4111ionpr B",I 4C&1IT1)lfJlto lin tlrdlfilt
'''j mutni., .f .hu Ward (a~~atlont:m, ,~t ,be m~/t 
1"lI'neJ ''l'''lrf''''''s ,,. Ii;" .,,,.,,.,. Sllif"~hJfb till S 
Word "111'1 /te.r, #n4 .h«t ;1 .. bll,., $N/lmijfom. 
Wh"h 'W~uld i, but -' fltntit, 9,,,,,,,il'1, ;,. (4fo t~r' 
~re (1~tafipn f.r "n'j { 1J7J6 It would 1m" as If 
'he tIft ,f Ih~s .RIfH PMghl \lfr, tnl#~h '0 o,pma /I7J. 

thaI wh#h Bq~'1 mil' WI"'rt~ ,,,",,&g ttl the 
~411l"J ,f tbt Go/lills, Iba, " the P"f~/:S, .UIfJ sht 
Otbtr CJt'clfmjlllng,s thlilr might, ,om, Into conjitk-
;-I,ll'''. 

IX. 
" If the ExecLltor who is charged. w iih 9· 1 h6 E;,;· 

a Legacy or a fiduciary Bequel} ha~ fCU'"" mo-
b h (' P r: '. 'IIcrs what cell at -any c atges lOr' the relerva tum he hill III J 
of the thing bC"lueathcd, he will reco- filiI on t~e 
ver them, unlcfs they are fbch as ought U,",res 
to be taken out of the Profits or Rcvc- and jidM. 

nues of the tiling. Thus, for example, ":~ Be 
if anlxecutor being cha\'ged with a fi- if t j. 

duciary 13equeft of a Houfe w,&cfr he 
lhould tenore after b,is DcatJJ, and the 
faid- Jioufe ha;'Viug' pedfbed; or' be-
ing dam.a.ged withOut ~y ,fault O{(his, 
he had rebuilt it; ::Ot, ,ep~ir~d it, tbis 
Expenc~ WOIlW b~Oftim~ in pltopor-
don to the quaU~' -Oil, :.nec~t}' of the 
RCfpairs, <Uld ,.t,be Cou,~itidll;'Lin which 

'1h¢ ~~tI(e was j~. tlle:,~ '0£ the Tc(~ 
""tktor, s",Death)' ,W ti_~~Jiatn had Jolfl:-
'ed, Md 'aC(l'pr~'t#'t¥;,qther Clrc~ 
~$ ''riee~f!'ary ,t" '1?ecpnfi4er.ed 111 -'tW, the !JUt! Ea~~e j. , " I 

. ,i ~~' ",duaillS ~ I\.,~~ 
extrufus,;" . . "c~jiii ~)~ b2rc· 
Gil roftit~~~" I. \10m, arbit • .l':1(ui'PJlJl ra. 
tioillbus ~,',tC'~i6ciituOl'~s ~iM' 
,ift ref~t. 'J.~".'1f. de let.. t. ~ tbe tWj\Mi 
Anlci, of ,be tint ScAion of Qire4 5ubft.iturlOnl •. 

Bb 2 , X. 
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X. a Sure of,Ha'l1gings, wj~hoij~ fp~c:if.}l~ 
10. Ii. The 'Executor is alfo bound to a.eql~it any pattu;uJar Su,te t , or am(wti6 
(IJ~ghJ til the T;l~CS, GroulId.Rcnts, 'and other Horfe, I,the .Executor ,t'ould be bot 
IlC'lUlt tJ), to ar nt I Tl' h' 1 h I 
ChargfS of Charge~ of the Things devifed, , ... he- , ,W /i t ~e. ll11

h
g. WL,lC 1, .. , e 1£ 

th, Lantis rhcr rhey fell due in the Time -of the' gwen 101' acqulttwg t, 19 IIJacy" 1 

dfVI[td 'I'dhtor, If there remai~ a:ny Arrears ,fh<?,:ld happen that the .Legatary w, , ., ' 
IInlll th, due, or fince the Tell:aror's Death du.. eVICted of it. And ;whether the 'rbi\l~ tIVU• ' 

time of ring lheTime that the Execl1r:or haQ the had been. found among' t1¢' Goods' of 
Deliver". Enjoyment of them. 'And if he- i$'ob"" the lllheailt.1.ncc, or th~ the E",ecutor' 

liged to reloore the Fruits which 'he. had falren It {om.ewhcrc elfe! a~d that 
reaped, thcfekinds or Charg('s will'be he knew Of were 19nota~t:w'hofe It WI.S, 
d~d~laea Out of them I. ~e would be boundro giVe anot~er 111 

m. place; for the Tefr~\tor meant to 
~' l:t~res cngitur legau pra:Qli folvere veaigal pr~.· 

ter/tum, vel fl!blllum, vel foLuium, vel ('lo~.alJulD, 
vel pro aqu.-e forma. t.39' §. S. fl. tI, I,g. I. ' 

make an ufcful Bequeft IJ. 

D Si ha:m; tibi, fervo gen~-:l1itft legato Sticbum 
tI-adidenr. tCque. to evittua fuUf~ t potrtto ex tet 

XI. tatnemo aie,t, LaQeo kri~Jt. Q.!Iia nop. viqetll[ 
~ ha:res deddfe, quod Ita dederat Ut babere non par. 

1l. TiJ~ If tlw Excc!'ltor bc;ing in f;u~lt fot" not 'fih ,Et boc VefUm PUt'" 1.29: §. 3- if deleg·3. 
Ewcutnf delivering ;\.u:, Thiri~ bequeathcd~ .'it Hz:re& {lItvlt~ non nominatim legiilfum craClidir. 
l""r! th~ ha t ''.lh' b & de dolo pofi:ea reproll1lfit, (ervu, eVII!!us ell. 
Lo/s, If ' ppens I o.perl , or to e ?amaged, Agere cl1In,ha!rede legatarills,ex teR:ilmentO poterit, 
the lhmg even altho It were by.an. Accldenr~ he <iuamVI~ hines alicnum c:tre 'fcrvum Ignoriverit. 
pm/lIeS Ilf- will be accountable for It. For If the 1. SR, ff. de tvifl. V. I. 71. §. J. ff. d, 1".1. 
ter 1m V,- Thing bequeathed had beet delivcJ-cd, See the following Article. ' 
l4y to de. the Legatary might ha'Vc perhaps either 
lMJM" II. prevented tbe Lnfs of ir, or mi'gbr ha"'e 

fold it m. 

m IJ,fiul quoque rei inu:rimm poll moram debet 
fiCLIt 10 ftipulau.one, fi poll moram ~es iqtcI'll;n; 
:zllimatlo ej1.ls .pr_ftlltur. t.39. §. J. Jf. ,Ie ltg. I. 

Item f~lut1~s C,", .. (Q\3te perlcri~ ~ l . .llll.:o,ait, Uti· 
que ,reftiEPQtionem nQn dtl:!~wi. Qyod ita ver~m 

-1!ft. fi (lan poil: mor.am,faebmid (Vcnerit, Potult 
,enlm eur.r1tcceptuq'lleglual'iusvenlil!te. 1.41. §.lJlt. 
,oJ. l.3. C. de "/lir. (f' frllU. leg. 

S! {erVll$ lei3tus fir & moram lIa:re~ fccel'lt pe· 
riculo IIIUS &: _vn'u, &. dettri(fr flf: ~It> It dcbilem 
forte trada~, nihilollllQ~t4~atUr. 1..,<::8. §.11. 
'tTa:, 
, U'it, wtrt '1.."ds ,r H~fos 'il}(~t 'Wm Ii-uJftd 

, 4#d "h.~ ~h,,,, pmJh ,6, tilt lJIfI"jlo<ft,"!f. 4/ II lJ..~ 
'.II,r, 4, ,'" " flud ~n tin fl.~fld IIf tktfo 16"s, It 
'Wolfld re,MlI8 parmlllilf C'r&lImjJ4nc',1 10 milh. ,h, 
,!,jla""ntllfY 1f,tr tln!tlJtr.&I, fliT IhlS toft; }flr., 
'I nct f~ tI.b to {ell. L.nd~ IJf HQ/4fiS lis II MO'IIIl4b14 
, Tltlnt.. , ' , ' , " ' 
/: > I ! " ~ \ .. ,'j " ' ' 

XII 
r ~i;~ r ~ ~J \ 

.... ", ,. 

,2 • .All f}o I 

',H,:tW •. 
;;NlJ"illlill.S :'the tegatJl'Y: Wli~J "b~'f~~g 

to litcely.e ,chb ~ lhi#g 
d$}!¢ti to do ' "the w~ ,h1'~_l~.q:~ 

.Plb$_,' 
f4a. bp f11l· 

·luwl..~"1 
th, 'I.",. , 
&/1/61:, 

(In fbi 
carll', 

, i,;which" 

XIV-
If the Legacy were of a Thing par- '4. War

ticularly named by the Tefiltor, as If ranly oj 
he had do.vlfed fuch a Gro~1lld. or (I-Ieh Ifb- L[~.~acy 

M 
. . b 0 <1 mllg 

a oveable, WhICh he behcved to e p .. rt.,UI,t,· 

his own, but whirh 10 re.!lity was not ly nllmed. 

his, the Executor wpuld be boull~nly 
to deliver the Thing. fp~cified ill' the 
TeCiamcnt, 2od'wotild nOt be 'obliged 
to warrant it. For'it would be prc-
fumed that the Tefiator had dcvifed it 
only bocaufe he toC)k himfelf to be the 
Owner of it, and ;tf:3at' hu,. would not 
ha~e ma~e, fLlCh a'~ Derif~) ,if' 'be, had 
known that the Thing !:wa;s Dot his 
own p. Thus, in a like Ca~, if a fa-
ther, difpofing of his Goods amon, <his 
Cblldr~n, bad ~harged o.neof,tho!:p:w.l:ch 
a.' ~dnclary Be·quell for, anptht.;r' or, !:he 
Children of [0Il',l-e , " 

I~:l&!h tbc 
, "bt 
't>il~,Oj Utt(~ 1;ij~'iC!~W~'t'l1 



OJ -Legacies. 
" , 

" his CoheirS'would be bound 
tt the 6.id Land or,Tenem~llt If<, to the Rules explained in their) 

, " 

, przdds, '~:"Ff.;" qui (e dominwn 
,tit verbis' iidetcommiill: Silo rehqlllt: 
fr;tribu& & coh.redibl&. a4io em. Si 

taln'::u Imer filios dlvifional1l recir~ arb't.er, conlee
tura volwu$it~ tlOIl p3tietllr cum patte~ cobzre
dlbus prrelegatas rcftfNCl'e~ 'nih P31';lti fllerint 8t ipfi 
pam~ judicIUm fratti confer\lari. I. 77. §. 8. If. d, 
/.egat.2. , 

r S,t tIJ, fi!lth .lIl,t;cu of ,h, jir/l S,mDn, fllrJ. 

,he jil'ft Arti&l, 'f~~ third &5f,on of P4rt/mns. , 

xv. 
15. 1/ he 1£ the Legatee of Lanqs 01' HoufeS 
who tVlfit be 'evicted 'of them and'that he who 
the Thl7lg • a: I' • bI!' d 11 h 
from the ev~(,;~s t!llem 18 0 .lge • to re~1:{1r,~ ,t e 
Legaf4r'Y Pnce O~ th~, ,tblS Pr1Ce Whtch ,is re
i, cU,gtd [tored W If) belong to the l.egatee, and 
to rtflore notto the Executor. For [he llltcntwo ' 
tl}e l'mc, of the TelbtOIl in deviling to him lhe' 
" WIII!'~ r. 'd L d H ~ " l' h' T 10 tl16 Le- lal an s or oUle~) 1mp les IS, :in-
gatary. tention that the 'Legatee.ll1ould at le~£t 

have the benefit of the Price. Thus, 
for example, If 'the Devlfo were of 
Lands purcha{eQ ,by the Tefiator with 
a Refcrvation of Power to the Seller to 
redeem them, whether the {aid 'Lands 
were pan of the KingJs D~mefl1es, or 
bclonp;ing to fome. particuhr Perfon, 
the "Money that ihould be for, re
dcelning the Lands, would belong to 
thi~ Legatee s. 

sCum paft Ibort~m elUp'torjs~' vendillonem r~i. 
publiCa! pi itdiol'Um opllmu~ m;!"imurque pi'tncep. 
noller S~verus Augufuts refdndl" halredlbqs pI'ello 
rdhluto, luffiffet: de pe(unia legatOlno, (ulpra:' 
dlum empcor ex ta poffdflOne legaverat, conlcl\ura 
volunl;ui~ pro .moJo a-Sl/marronis, pmem (olven
clalU dfe, ,ro(pgncll. 1. 78. § ••• JI; af legat. 2. 

" I) 

Tit. 2.~' Sed. r 0.' 

XVII. 
Since the Executor may acquit aLe. 17 J..:(,. 

ga.cy which he cannot be compelled by a'''l"Ol( I;e oj 
• ,~Jry 

Law to pay, h~ may WIth much more wIll:" lie 
Rea[on deliver rootler than he is obli- hRd 1'41d 
ged either a Legacy or a fiduciary J3c- be/or. 11)1" 

queLl, whether it be univcrfal of the Condl:lo~ 
b 1 I I ' 'I f on wmC!1 woe n lcrttancc, or partlcu olr 0 a It was lcrt 

Sum of Money, or of {orne othel'Thing, was lie

for the DeIi\/cry of which a Term was ~cml'ltfled. 
(t·t which would delay rhe Execlltion 
thereof, or even to which a Condition 
were annexed which would fufpend the 
Vahdlty "of it. ADd altho after the 
Delivery of tbe Thing the Condition 
011 whIch it wa,<; left not happc:ming, 
the Difpolltion ihould be fouod to be 
null, yet thi!> Event Vvould not have 
the Etfect to make this Payment not to 
fubfil1:. For the Executor might di[-
charge the Legatee of the Condition, 
and acquit the Legacy or fiduciary He-
quell as pure !l.nd frmplc, fince he mIght 
acquit a Legacy that was null from the 
beginni~g, as haS' been {hewn in tIle 
fixrecntli Article k. 

u '''oA: mortem {ui'lm rogtram rdHtuere h~redi
tatem, defuntll ju~icio, &: ;\tl(equam uti mUJ1US 
'O'Iplear., pofi"e Calista,ere, it! ell: reftiluere hatred/ta. 
tem, qU3rta pMre vel retent .. , vel omlfia, Ci vo
IUe! it, elrplor,lIi ,urls cO:. ,I. 12. C. de fid~,'. 

Altho n~ nnnftol'l be m"M In tin. TI", 111'11 L,
gat 'J ~r fidut~Ar'j Bt'l"lP thAI" ltll "i0» a Cf/nth· 
1;0'/, 'J.t il t4n'JfJt ~ dM4bt.d thAt th, S",t.t", 
who foouftl, blOW of th, ConditIon, "nd whD wlth
iJllt 'lP4mng for' th, A~t(}",pl'.fhm'''t ~f It j/IOIIU 
.xwir.'- ,};. DrfPofillon 01 ,he l'l(iator, tOl4ld n(Jt 
",;ok, 'his· IlpprDb4ltlln, ,f thi [aId Diffrofitwn. 
And 'his App,obatlon oug/r,t til fubftfi WIth much 
morr Rtafo" than that oj /I Dlfpo/itlon wh,./" IS 'lJD/d 

from tilt 'vrgmnmg, of wh"" nmft: hath be/In t,km 
", the prmdmg -drl,tde. 




