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that he could not or would nor take 1t,
i« would accrue enture to all the other
Heirs without Difunétion, according
to their Portions in the Inbentance -

i Haredes fine paubus urrum conjunétim an fe-
paranm fubantus, hoc inrereft, quod fi quis ex
conjunétis decefliz, hoc non ad omues, fed ad rel-
quos qut conjunéhs erant perunet. St autem ex [cpa-
raus, ad omnes qut tefkunento eodem fcopu funt
hxredes poruo cjus pertinet. L 63. ff. de bared.
nf,

Si qudam ex haredibus infienns vel fubfinuus
permixu funt, & aln conjunttim, aln dojunéim
nuncupat; ; gunc fi qudem ex conjunéhs aliquis de-
ficar ; hoc Junimodo ad folos conjun&tos cum fuo
veniat onere, 1d oft, pro parte haieduaus qua ad
€os pervenit. Sip ancem ex fus quv disunéim ferp-
t1 fune, ahiquid evanefcat, hoc non ad folos disjunc-
tos, fed ad omnes tam conjunétos quam evam dif-
junétos fimiliter cum fuo onere pro portione haie-
dutatis pervensar.  Hoc 1ta tam vare, qua conjunéts
quidem proprer unutatern fermoms quafi 1 unum
corpus redalt funr, & patem conjunctoinm fibs
haedum quafi fuam praoccupant: disjunch veio
ab ipfo reftators jeunone aperuflime fune difaen,
ut foum qudem habeant alieniwn autem non foli
appetane, fed ewn ommbus cobz edibus funs accpr-
ant L oun, § 10, C. de caduc. voll,  Sce the fol-
Jowing Aiucle.

IX.

g. This If in the Cafe of the preceding Ar-

Eught hath ticle, all thofec who were called to a

Place a- Boyrion diffint from the others were

Z:;ffzfl:: mcapable ot fuccecding, or fhould re-

are noe  DOuNCe theu Peition, the Right of Acere-

comomed. 11021, Which took place only among them
for thewr Parts, as 1 ag as any one of
them was capsble of fucceeding, would
pads to the other Herrs of the other
Portrons, and that Portion which fhould
beccne vacant would acerue to’em. For
m that Cafe, fecing that Portion could
not rema vacant when there is an
Heir to the other, he would have the
whole; and he could not confing him-
{elf to his'own Portion, and renounce
thar which had become vacant, altho
it fhould be found to be burdenfome by
reafen of the Charges laid upon it ; be-
caufe tlie Inhefitance, as has been faid
inthefixth Article, is indivifible: And
the Heir who happens to be ieft alone,
altho he was inftituted Heir only fora
Portion, ought to accept the whale
Inheritance (.

1 See he fixth Artule, and the Texts caed ow ie.

X. ‘

10 Among It is pot the {ame thing, as to the
Legatee: of Right of Accretion, between Legarees
the ‘;’;ﬁ as between Cobeirs or Co-Exccutors ;
,b,,{g There 1OF the Right to the Inheritance being
may be, 20 univerfal Right, and indivifible,

ormaynot thore i always among Coheirs or Co-

Tit. 1. Sect.g. 95

Exceutors a Right of Accretion; bug bea Rght
Legacies being reftramed to the Things o 200
begueathed, which may be divided ar *”
leaft by biimarion, altho the Vhings
fhould be mdivifible in theiwr own Na-

tute, 1t 18 not neceflary thae there thould

be alwaysa Right of Aceretion among
Legatces  But they either have orhave

not this Right among them, according

as the Expreffion of the T'eftator may

give 1t them, or exclude them from i,

as (hall be explamed by the Rules whic
follow s

om See vhe [oflowung Artules,

NT

If a Tiharer bequeaths one and the . There
fame thing 10 two o more Legatees, ”“;Z‘;f_’
without any mention of Portions, as, if U,{,M,,m,,g
he gwves and bequeaths a4 Moufe 1o 1ares
fuch aone, and {uch a one, thel Le- who are
gatces being conjoined by the thing be- o 4
queathed, there will be betwcen them :Zuw.‘
a Right of Accretion, w1 the fome man-
acr as f the Teftator hod added, that
the thing fhould belong ntirely to him
of the two Legatces v ho thould be left
alone ro reap the Benefiv of the Legacy.
‘T'hus 1t is enly there Concurience that
divides the Legacy between them, and
gnes toevery one fus Part of ir- And
it onc of them cannot, or wall not 1e-
cenve hus Portion, 1t remamns to thofe
who have taken, or fhall take thews o

n Conpunétun haredes nfhing, aut conjunétun
legar;, hoc eft, toram hareditatem & 1o
legata fingulis daw effe, partes autem concurt feir,
L 8o, . de lecar, 3.

Toues elt jus accreflcendi (fucfruffus} quoties in
duobus qui i folidunmy habuerunt,  conuutu divifus

elt. L 3. [l de njafr. gecrefe. Ulp $u50 240 §o 12
See the fifteenth Arucle.

XIL

If a Teftator had bequeath’d the >
fame thing to two Legatees by two ﬁ:f,,{?'fﬁ'a,.
differcnt Expreflions and fepatately, 25 guearhed
if having bequeathed a Houfe by a toswoPer-
firlt Claule to a firft Legatce, he be- "‘[’” byruo
queathed it again afterwards to another 49t
chatcc by another Claufe, fuch a Le- ighe 10
gacy might be conceived inthree Man- she whole,

ners, which would have three diffcrent e shar

Effects. The firft in fuch a manner, as t’,’:,’;i“j‘
that in the fecond Legacy the Intention 4, 4.

of the Teftator fhould appear to be to
1cvoke the former; and in this Cafe the
firft Legacy would remain null. The
fecond, {o asthat he would have each of
the Legatees to havethe whole Legacy,
the Houfe going to ont, and the Hesr

being
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being charged to give the Value of it
to the ocher Legatee 5 which would be
cxccuted, provuded the fuid Intention
were eapicds and clumly  evplained.
The thud 15 1f by the two Clanfes of
the T'eflument the Houfe were bequeath-
ed inure to cach of the two Legatees,
and 1n this cafe they both accepting the
Legacy, their Concurrence would di-
vide it, and each of them would have
the half of the thing bequeathed 1n this
manner. But if in chis Lrft Cufe chere
fhionld be one of the two Legatees wlho
cither could not, or would not have a-
oy fhare in the Legacy, the whole
would belong to the other; not fo
much by Right of Accretion, asthat be-
canfe the whole was given hum, and
tharhis Right not being dimmifhed by
the Concurrence of the other, 1t would
remaun intire o him, bat with the
Charges which ought ro pafs to this
Legatce, according as the Difpofition
of the Yeliator thould demond 1t for
there might be fome of the Charges hi-
mited to the Per{on of the other Lega-
tee who would take nothing. :

o Wo make wfe of this Fxample, whub m all
atpearame wall mot bafpen | but s 15 becanfc w1
Sreguent n the Roman Law, and that it explams
oric of the Aranners of Unmior ar Conjunition [poken
of 17 the ffih Arsrcle. At sof this manner thar 1t
5 furd, that one and the fame thing may be Le-
queathid to two Perfins feparately<dupundtim, fepa-
300m § and 1t conuns the Legatees by 1he thirg.
This Conpuntoron had ties Fffec s she anrient Law
of ke Romans, that cach of thefe Legutces had
the whole % that s, one the Thang, and the o~
ther the Valie of at,  Which was altered by Juf-
timan, and requlated 1n the manser as i is eapref-
fed wn this drsicle, aswtilibe feen by the Texr which
tollozrs,

Ubt legawn it vel fideicommiflani duo forte, vel
Pluies fane qubns aligud reh@um (itameewwSin dus
tem diypnédim fuernt relictum ¢ § quedem omnes
hocacaprie & potuenint & malgering, fuam  quif
que paytem pro vieili pornione adipae.  Ernan fi-
bi blandianiur we unus quiders vem, alii autem fip-
gulr folidam ejus rei aftimationen accipere defide-
rent ¢ cum hujufinod legatariorum avavivam  anii
quias vania mente fulceperif, in uno antm gener
legatorum cam accipiens, in aliss refpuendam eff

tuedir, tunc non vacuatur phis que deficit, nec aliis
accrehin, UL ejus qu pramus accepu, legatim au-
geve videawr, fed apnd iptum qu haber folida rema-
near, nulhus coneurfa dimmiwma,  Et ideo fi onus
fuenr 1n perfona ejus apud quemi remanet legatum
adtcorpuun 2 hoc emmumodo impleat, ut  voluntat
teftarons prcatur.  Sin autem ad deficients peifa-
nam hoc onus fueric collatum, hoc non fenuat is
G non alienum, (ed funny antun legawm immi-
nutm habet.  Sed & vaitetaus non in oceuho fit
ravo : cumideo videatn teftaror disjunétun hoc re-
ligude, ur unufquifque fuam onus, non shenum
agnofcat,  Nam 6 contrarmun volebat, nolla ene
difhicuieas conunétun ea dfponcere, L sm. § 11, C.
e caduc toll. .

Si quidein evidenuflime.appaiueiit, adgaptione a
privie lezatanio faéta, ad {ecundurn legatumn ceftato-
rem convolafle, folum pofteriorem ad legarum per-
venne placet.  Sin aurem hoc mimume apparere po-
teft, po vinlt porurne ad legamm omines venie 3
fuicer, i tple teftaror ex foripuara manif iffimus
eft, upumque eorum [olidum acaipere volmfle. 4,3 3.
v de levaz. 1.

Altho this lafl Law be taken ane of the Digefls,
yet thafe who .re acquamied vtk the Saile of the
antsent Lawyers, the Authors of the .ears whith
are collefted 1ogether 1n the Dig fls, and wuh that
of Tubontan, will eafily percerve that thefe P x=
preflions meof bis sides and thas he has accompos
dated this Taw to the Chance winch Juttinan had
made by the otiier Laww whiuh has been jufi now
avnigdy baving abolihed that antiens Law which
gave the whole thing io cack of the Leyaiees to
wham st vias bequeathed feparately, m the manner
explasned 1n 1hy Artwcle.

We have fard at the ond of the Arsucle, that the
Legateeswho [hall have the whole Legacy fhall acquie
the Charges which ought 1o pajs to bim dccording to
the Dfpofision of the Teflator | and we have not jasd
m general, as 14 1 exprefjsd ar the end of the firfl of
thefe 1o Toxts, that he would nor be Lound for
the Charges whrch the Teflater bad impofed on the
other Legatces of the famie thing, and whe flould
take no ekare 1 8. For Lefsbis that it 15 very
difficult, not to fay impoffible, for a Legatee 10 re-
Jufe a Legacy, of the Charge does not cxcced the Va-
lus of 125 yer altho this Cafe fhould happer, i
would be by the Circumflances, and by the man-
ner in which the Teflator bad expreffed bunfelf,
thas e onght to judge of brs Intention was, that
the Charge vmpojed o the Legaree, whe fhould
take no part of the Legacy, fhould be limited to
bis Perfon, or that u [houid affedt the thing
bequsathedy, and thar 1t ought” to pafs 20 the
Legasee who fhould have the whole Legacy to

honfelf,

XIL

exifbunans, Nos autem oinnimodo repellimus, w-
pam omnibus nacwram legars '& fideicommillis 1
ponentes, & antiquam diffonanuam 1 uoam tra-
herires concordiam.  Hoc autem ita flers fancimus,
nifi gefaeor apernffine, & expreflim difpofuerit,
ut uni‘guidem 1es folida, alus autem exiftimatio rei
fingllis in fohdum praeftewr.  Sin verd non omnes
legararii, quibus feparatim ves selicta fit; in ejus ac-
quifitionem concurrant 3 fed utia forre eam acer

If the fame  thing is bequoathed to 13, 4-
two, or more Logatees, but' fp as that meng Le-
the Teftator divides it among them, as 84 &
if -he bequeathitit to. them by cqual jomen no
Portions, or "?i’ﬁ' 1S t0 every one his decretion.

- own, there Wwill be no righﬁ’ of Asetre,

st ; heee folida epus firy quia ferma teftarorts om- ‘n-gﬂ mﬁmg “‘/«ﬁ?!ﬂ !';ﬁotw Aﬁﬁ":m’kx&f* l,}

gxbu.s prima ftda‘fngl,id:xm sffignare’ videnur 5 dliis ﬁi;ﬁ:r;ﬁ"ﬁ ;; gW?’a‘{mvayggygom,hu

fupervenienubus parees; a priore 'abﬁlahcmibng,;m" of ‘ ,‘ BMY eperared. ”,%?;hm
ex altorum quidem cpgourfa prigris legatum mings: O ﬂ.xc Othcrssu;audx:eﬂmued tﬂ‘nﬁ%ﬁ@Wﬂ
wr,  Sin vero nemo'ﬂlishlﬁ; eniat, vel, vedite po- Poruon -So:ﬁhat if aqy.,ph&wk\thc
o T . SRR Portions of. thefe Legatees fhould be-
P e 34 8. 12,0738 come vacant, heothers wonld have nd
Righy
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Right to itp; but it would go either
to the Heir or Executor, if it was he
that was charged with the Legacy, or
to a Legatee, if the Tellator had char-
ged one Legacy with this other; as of
he had devifed a Land or Tenement toa
Legatee, and had charged him to give to
others either a Portion of the {aid Land,
or the Ufufruét of the whole, or of a
part thereof, or a Sum of Money to be
divided among them.

» Quoties utusfructus Jegatus éft, wa inter findua-
rios eft jus accrefcends, i conjunétim fit ufusfruttus
relitus. Cazierum Ti feparavm unicwque partis rer

ufusfructus fic rehéhusy fine dubio jus accrefcendi
welat, L 1. £, de afufr. ascrefia

XIV.

—
14. Drvers  If it fhould happen that onc and the
Cafesof fame thing being bequeathed jomntly,
;:::;:;:: ” and withont ditin&ion of Portions,
jount Lega- TO {everal Perfons, as has been men-
secs, tioned in the cleventh Article, one of
the Legarees beung 2 pofthumons Child,
thould not come mto the World, or that
another Legatce fhould happen to be
dead before the making of the Tefta-
ment, and the Teftator knew nothing
of 1t, the Portions which by thefe E-
vents would become vacant would ac-
crue to the others 4. And 1t would be
the {ame thing 1f one of thele Legatees
who was alive when the Teftument was
made, fhould happen to die before the
Teftator ».
Si Tudo & poftumis legatom fit, non nato
po%umo, totum Tinus vindicabe. L 16. 6. 2. F.,
de lgat. 1. X
1n prnmo taque ordine, ubn pro non (eripus effi-
ciebanaur, €a que perfoms jam ante teftamentum
morturs ceftaror donafler, flatwum fuerae, w ea
omnia bona manerent apud eas a quibus fuerant
derelicta: ol vacuatis vel fubftiwas fuppofitus,
vel copandtus fuerar agoregass. Tunc enyn non
deficicbant, fed ad sllos peiveniebane, nullo grava-
mme (nifi perrard) in boc pro non ferpto fuper.
vemente, Quod & nofhia maeflas quali amique
benevolentia confentinenpm, & maturah ratione fub-
nonym, mtactum aque dhbatun praccepn cuftodirt,
in omge tempus wilgurum, /A we,§. 3.C. dr ca-
duc, toll,
= r Pro fecundo vero ording, in quo es verteBan-
tur, in,canld cadiw fieri contingeban:, feilicet
wbt logusadis Vivo téftatore decatehat ; fieo cafu
fupéelie mﬁﬁgpﬁm, giaccrefcit legatuth, cum oneye.
ke By s

w

D‘)w LS A
.‘}?"‘ P xv‘a«

o8 11 Lé-

vpretion. abng:
Eacser gy y ;mgh
Succeffions, % AR 3

the Rute which or-

% & Cono. ‘Gpins Hrkkthednberivnnecannot bo di-
Jegenes of Fided 1674 p'pare thereof hall

, ) ’
T
temy, bt
S ol X
Vo 4

4

Tit. 1. Set. 10.

that 15, by the Inheritance. From
whenee 1t follows, that the Inhceritance
ourht to go mtwe to him who hap-
pens to by the only Perfon who 18 to
fucceed, whether he was untted to o-
thers by the Expreffion, or was called to
the Succeflion{fepararely, orthat he was
even reftramed 1o one diltiné Portion ¢
For {ecing this Portion cannot 1emain
to him fingle by itfelf, it draws to him
the Portions of the others when ticy
become vacant; fo that it is alwaye
by the thing that Heus or Excentors
are conjoined with one another. And
among Legutces the Right of Accre-
tion 1slikewife an Efteét of their being
conjoined by the thing, as appears by
the Rules explained 1 the Articles
which relate to the Legacies .

s 5 totam, an })ancm ex qua quis haies influuus
eft cacite rogatus it aeftituere, appaic mitul e de-
bere accrefcere, quia rem non videtur babere, 1. 83,
ff. de acquir, vel omit, haied,

We do not quore here vhis Text becaufe of the
Rule that 1s explained mas, that be who s char-
ged wuh a tact Truft of the Inberstance, or a
part of 1ty has not the Right of Accretion, for if
the Fidussary Bequsf? be i favour of a Porfon to
whom the Teflasor could nat givs any thing, nes
ther the Parfon for whom the Truft 1s created, nor
the Hesr that s5 charged with ae, will have any
fbare in the Fiduciary Bequefl, dnd if # be 1n
Javeur of a Perfun 10 whom 1he Teflator might law-
Sully grvey o will be very evidently the Pevfon for
whom ghe Iruft 15, why will have 1he Benefis of
the Right of Aicverion, 1f 18 15 40 take place 5 and 1
will be his Rufinefs 1o vegulate 1t with the Pu fon
who 1s charged to reflore 10 him the whole Inhers-
tance, or a part of 1. But we have put down
brre this Text only on accouns of thefe lufl Words 1
s, quaiem non viletn habeve, becaufe they fhew
that 1t 15 to the Thing thas the Reght of Accrecson is
annexedy whichisa Prinple that we thought ne-
ceffary to be explamed i thic Arsnls. See the
"} exts cited on the eleventh Arucle.

S E C To x-
Of the Right of Tranfmiffion.

HE N an Heir or Executor has
accepted 4 Succeflion, if he dics
erwards, it is without doubt that he
tranfmirs the faid Succeffion, that s,
makes it to pals to his Heirs and Exccu-
tors with hts other Goods : If a Lega-
tee dies after he hasacquired his Right
to the Legacy, he tranfmts it in the
fame manger to his Succeflor ; and it
is not of this manner of tran(mitting
that we treat here. But af the Heir or
Executor, or Legatee dies before he has
kmown or, exercifed fus Right, it does
npt appedt to be fo cettain, thar they
erapfmit it in this cafe to their Heirs

angd Executors. And this Detbt had
o given
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given occaCon  the Roman Law to ma-
ny Queflions, concernmg whjch{everal
Rules have been made, wbich mark dif-
ferently an what Cafes Heuwrs and Le-

atces tranfmit, or do not tranfmit their
ﬁ:ghr to their Heirs ; that 1s, in what
Condition their Right ought to be at
the time of their Death, in orger to
make 1t pafs from them to their Suc-
ccilors,

Altho the Right of Tranfnuffion in
the Roman Law refpeéts Succeffions of
Intcftates aswell as Teflamentary Suc-
coficns, and that 1t may {cem for this
Reafon that we oughe to have treated
of tlis Matter among thofe which are
common to the ty o forts of Succeffions ;
yet we have placed st among the Mat-
ters relating to T'eftaments  For im our
Ufage there can be no difficuley as to
the Tran{mTion of Legal succefiions,
becaufe of o Rule, Thar the Dead gives
ferfia to the Liwung, as fhall be evplained
bereafter. ‘T hus the Rules which con-
can the Mifficulties of Tranfmifficn
are in our Ufase himited to teftamentary
Difpofitions, whether it be for Legacies,
and Fiduaary Bequefls, or for Inheri-
tasces.

We may make the fame Remark on
the Rules of the Roman Law which
concern the Right of Tranfmiffion, as
we hate made on thofe relaung to the
Right of Accretion, That the Origin of
Tranfmiffion, as well asthac of Accre-
tion, is found in the narural Qrder of
Legal Succeflions.  For as the Right of
Accretion between two Children, for
example, who furvive their Father, is
foundcd upon this, that it is naturdl,
when the two concur together, for them
to tivide the Inheritance between them,
and that it one «f the two be left a-
lone, he Thould have the whole s the
Riglit of Tranfmiffion is founded upon
this, that it is natural alfo, if 2 Son
who has outlived his Father happens® to
die before he has entred upon the Suc.
ccflion, or even before he knew of his
Father's Death, that he thould tran{mir
1o his Children the Right which he had,
#td that liis Children taking his Place
thodtd ule hiy Right, which bécomes
tirsied, Thus be tranfnits 5o them the
Right which he had acquired by the
Death of his Father, and he would
tranfinit it in thefame manuer to other

Heirs, whether Heirs by Teflament or ¢, ad $enar. Gugh,

Heirs at Law; becante this Snoceffon
had paffed nasuflly 0 him, aod was
fséoome a part of Hite Goods of Hi¥ own
Inheritance. Ir was in this ‘manner

that the,Jfe of Trynfmiffion began in

+ 'weteses concedebant, Hecnop p
ki ﬂc 'ﬁ‘ cadnt, vell, . rk £ "t "}Jq&s'«f‘ﬁﬂ
A Lywn. Cody rkis gumm)
oy

Boox IIi.

the Roman Law ; bur it was limited to
the Children who werc under the Power
and Juri{di&ion of thetr Father when he
died, and who were called fur haredes.
And the Children who were emancipa-
ted not being fui hocdes, they had not
this Right of T'ran{imiffion, 1f they dicd
before they knew and had exerciled their
Right to the Inheritance a. And it
was the fame thing, and that with much
more reafon, as to the other Heirs of
Blood b
As for Teltamentary Succeffions,
there was no Tranfmiffion 12 them, un-
lefs the Teltamentary Heir or Execuator
had known and exercifed his Right ¢ ;
and even Children who were inltituted
Herrs, or Exccutors by the Teltament
of their Parents, weredeprned of it as
well as Strangers, and they began to
have the Right of Tranfmifion of the
Teflamentary Succeflions of their Af-
cendants only by a Law of the Empe-
rors Theodofirs and Valenteuian, who gave
1o Children and other Delcendants this
Right ot Tranfmiffion, not indifierent-
ly to rran{mit the Teflamentary Succef-
fious of their Afcendants to thewr Exe~
cutors, whether they were Strangers or
Relations, but only in favour of their
Children and other Defcendants 4 And
feeing this Law {peaks only of Tefla~
mentary Succeffions, and not of Succel-
fions of Inteftates, the moft learned of
the Interpreters has been of opinion that
it made no change in the Succeflions
of Tateftates, and that the Children who
are not fui heredes have by this new Law
the T'ranfmiffion only of what Goods
come to them by virtue of the Teflla-
mentary Didpolitions of their Afcen-
dants; and that as to the Succeffions of
Inteftares the antient Law fubfifts, which
does not give the T'ranfmififon to Chil~
dren who are emancipated, but onty to
thofe who being under the Father’s
Jurifdi&ion, were fui bavedss. Thos we
fec that by the Roman Law the Vranl
miffion has place in Teftamentary Suc-
ceflions only for Children, 2ud in legal
Succeflions onty, for ihcfxn ﬁhﬂdt;gn as
were ot emancipated. 85 for all
other ' Heirs, ﬁﬂfﬂber Heirs by Tefta~
ment, or Heifk at Law, they had not
this Right '#f they died before they
knew that the Succefitn Vs faflen to
a L 4C. qui pdm. ad-don Spéfafi. 2. 3.
'} 1. o o AiG e egh, Bared, ., 2T
g Hx? étem% fmmb m ¢ fee
X & "ﬁ‘ ’.‘f’“

M}%« b wn,
<y al

$¢ 5. Cod. de cadne, $blhs :
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them, or before they had entered upon
ite. And thisRule was fo firi&ly ob-
ferved, that altho it were becaufe of
Abfence that the Child was ignorant of
the Death of his Father, he had nc
Right of Tranfmiffion, 1f he died in
that Ignorance of his Right. And it
was out of mere favour thar the Empe-
ror .Antonin excepted the Cafe of Ab-
fence on account of the Publick 7. °

There was another Exception in fa-
vour of Heirs, whether Heirs by Tel-
tament or Heirs to Inteftates, who
dicd within the time which the Law
gave the Heir to deliberate whether he
would accepgef the Inheritance or re-
fufe it. And they who died within
the (aid timd, without explaining their
Intentions thereim, tran{mitted their
Right to their Heirs g.

As to Legatees, their Condition, in
what concerned the Right of Tranf-
miffion, was more advantageous in the
Roman Law than that of the Heirs or
Executors: For they acquired :their
Right the Moment that the Teftator
died, if the Legacy was pure and {im-
ple; and if the Legacy was conditio-
nal, the Right of the Legatee depended
in that cafe, as it was but juft, on the
Accomplifhment of the Condition, and
he did not acquire it till the Condition
was accomphifhed 4. Thus the Lega-
tec of a ch;w[y pure and fimple hap-
peningto dic after the Teftator, without
knowing any thing of the Legacy,
tranfmicted his Right to his Heir ; and
if the Legacy was conditional, and the
Legatee died before the Condition was
fulfilted, as he had acquired nothing him-
felf, fo he tranfmitted nothing to o-
thﬁrs; which was alfo natural and

uft.
: This Difference betweent the Condi-
tion of Legatees and thar of Heirs or
Executors, as ‘to what concerns the
Right of Tranfmiffion, had been efta-
bli in order to avoid an Inconve-
aience, which would have happened it

v L 7:3 Cado s Fure delib, 'LJ #0: §e §» Co . ca-
61!}.”1% @&M‘ E b’r;#
L. ‘HE ey, vel omptr. hared.
’ gw‘ﬁ;‘e‘ ‘x;dda of this Section.
bare g Andshir Cafe’in’ the Roman Law,

swhone W By srdafmisegd s Raghr,
g A@m@‘w’ g ot imw upow Fhe ?Wimnh,

Bur feei % kg no Conformity wish our
Uage, .gl’ e’ eplitin @ bery 3 and we only
2aed thia "yatico of it barey 1o fatisfy thafa who
wight' to fivd fudlé with the Omiffon, and
hofe Wm hagii T Is it w0 w3 pro-
per C-”S M;ﬁ‘!&;ﬁi&' #f.ds Sénac. Silan, L pe-
» e q “ wt fa y
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the Right of the Legatee hadnor vefled
10 him at the Moment of the Death of
the Teltator. For fecing in the Roman
Law the Validity of the Legacies de-
pended on the Acceptance of the Inhe-
ritance, {o that it the Heir or Executor
renonnced the Inheritance, the Legacies
remained null, as has been explained
in its proper Place i, it might have
happened that if the Right had not vef-
ted in the Legatec but by the Execuror’s
Acceptance of the Succeflion, which de-
pendcd on the Executor, and which
the Execuror ymight put ol, the Le-
atee who fhould die in the Interval,
etween the Death of the Teftaror
and the Executor’'s Acceptance of the
Inheritance, would have loft his Right,
and have traaf{mitted nothing to his
Heirs. It was for the preventing of
this Inconvemence, that it was 1cgu-
lated, i regard to Legatees, that the
Rightto the Legacy thould be vefted in
them at the Moment of the Death of
the Teftator, that they might liave the
Right of tranfmitting 1t to their Heirs.
Thus it was « Favour which was
granted them, to diftinguish their Con-
dition from that of the Heirs or Execu-
tors, m what concerns Tranfmiffion.
And as this Favour was granted only to
prevent that Inconvenience, fo it had
not place in the Cafes where the Incon-
venience was not to be feared. Thus,
for Legacies which could not be trani-
mutted, fuch as a Legacy of the Ufu-
fiu& of any thing, or a Legacy of Li-
berty to a Slave, which are Legacics
confincd to the Perfons of the Legatecs,
the Legatees did not acquire therr Righe
to them but from the Day of the Heir’s
entring upon the Inheritance Z
In our Ufage the Tranfmiffion of
Succeffions of Inteftates takes place in-
differently not on?r for Children, but alfo
for all the next of kin, whether they be
Defcendants, Afcendants, or Collate-
ral Relations. For according to our

i See the ninetesnsh Arsicle of the fifsh Setbon of
shys Titls, and thé Remark that'is made upon nt.

U Lo wn. §. 2. . quawdo dies afisfr. leg, ced. 1, 2.
¢ L8, ffi quando diss leg. ced.

But of this Legares of an Uflufrutt having furvs-
ved the Leflasor a whole Tear, had died before the
Heir had accepred the Sweceffon, would ot bave been
juft shat the Hor of the fard Ufufruttuary [Mould
Uofe the Fruits of that Year 2 This Diffiulty can-
max loappen in our Ufage, where Lgmsy wouid do
ufice 2o the Ufufruttuary, or so his Her.  Apd
one or other of them wonld have the Fruss whick
ought 1o balong 1o bym from ihe time that the Suc-
ceffion wasepen, according to she Dyfpofirton of the
Teflator, and according fo the Rules of Ufufruct,
which bave by explained in the Title of rhat

Matter
02 Rule,
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Rule, The Decd groee Seifia to the Living,
biv next lmeal Her who oo capable of [fue-
ceedrug 1+ ho, of which mention has been
madc 1 another place m, the Heirs of
Blood acquire their Right to the Suc-
ceffion the very Momenr thar i 18
open, altho the Death of the Perfon to
whom they fucceed be unhnown to
them, and chat they be ignorant of thew
Right to fucceed, and do not fo much
as know that the Decealed was therr
Relation. It follows from this Rule,
that if the Hen at Law, or next of
Kin, who furvived but onec Moment the
Perfon to whom he had Righe to fuc-
ceed, happens to dic immediately after
him, without having exercifed or known
his Right, he tranfmits 1t to his Heirs.

As tor Legacies, our Ufage gives to
all Legatces the Right of Tran{miffion
of purc and fimple Legacics, which may
pafs to their }-fcirs; and if the Legatec
who has furvived the Teflator dies be-
fore he had knowledge of the Legacy,
he tranfmuts it neverchelefs to his Her,
1 the {fame manne: s the Heir ar Lawy,
ornext of Kin, tranfmits to his Heir
the Inhertance,

"there remains then no other Difficul-
ty, except in the Tranfiniffion of Tefta-
mentary Succeffions; and there would
remamn none even in that, if the Rule
which gives the Right of Tranfmiffion
to Legatees when they have ont-lived
the Veftator, had been extended to Tef-
tamentary Heirs or Executors. A Rule
fo ealy, and fo plain as this, would
have put an end ro many Difliculries
which {till remain in the Principles of
the Roman Law concerning this Marrer,
and would have removed Inconveniences
therein, which feemed to deferve that
fome Provifion fliould have been made
to guard againft them, aswell as thofe
relating to Legatees. Forif it would
be hard for a Legatee who fhonld die

before, the Executor’s accepting of the

Inheritance, that he could not tranimit
his Righe to his Heirs, itwouald not be
1efs hard for Children, or other Succef-
fors, of an Exccutor, that becanfe he
wis ignorant of his Right to the Inke-
ritanoe, whether through Abfence, or
forctither '‘Canfes, he coudd not tranfmit
it if he'died in this Ignorance ; ‘and that
thus ‘'a mere Chance thould diftinguith

bis Condition from that of an Fxecntor:

who fhbuld Hj@"z&fter he had known of
his Right, althodie had made o Step
towards exercifing it.” For He: would
noverthelefs tranidiv bis Right ‘to his
m See r{»‘f’nfmu; $ks [écmd Fart, sumb. 7.
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Heirs, 1f he died within the Time
which tre Law allowed to Teftamen-
tary Heirs or Executors for delibera-
ting, as has been already obferved.

It feems very ftrange that by this
Law the Teltamentary Heir, who has,
kmown hrs Right, and negle&ed it,
fthould tranfmit to his Heirs the Succef-
fion that was faHen to him; and that if
the fame Heir had been ignorant of his
Right, he could have tranfmitted no-
thing. Thrs Inconvenience might have
been fufficient to juflify a Rule, which,
at the fame time that it removed the
Inconvenience, would have befides been
ufeful to put an end to all the Difficul-
ties of this matter. And it is without
doubt upon this Confideration, that in
one of the Provinces of Fawnce, where
the Roman Law is moft followed, they
lw:}ve eftablithed it as a Rule or Cuftom,
T hat the Dead nives Seifin to the Living, in
what manier focver he ficeeds, whether by
Teftamenr, or withou Tefament no  And
if this Rule be jull 1 the Romar Law
for Legatees, that they fhould have
their Righe ar the Moment of the Death
of the 'T'eftator, what Injufticc would
there be in 1t, if it thould take place
likewife for the Teftamentary Heirs or
Executors? fince it is truc of the Tef-
tamentary Heirs, as well as of Lega-
tees, that they hold their Right by the
fame Title of the Will of the Teftator,

. and of the Law which authorizes the faid

Will, and that this Title 15 ftill more
favourable for the faid Heirs or E veca-
tors than for Legatves, whom the Tef-
tator hath lefs confider’d than his Heir
or Executor; and in a word, that the
Teftament laving its Efte&@ by the
Death of the Teftator, 1t is at the
Moment of the faid Death that the
‘Teltamentary Heir ought to take the
place of him to whom he fucceeds.
And it is alfo the Rule, that at what
time foever aftcrwards the faid Heir or
Exécutor accepts of the Inheritance,
he is confidered as if -he had accepted
it at the Moment“of the faid 'Death,
and is bopnd, in the' fhine “manner
for afl the Ghi“g; thit were fallen’
due before e docepted . the ‘Succef-
Oy u :

Gong i
" Will it be-difedted againlt »rhe,LTrqu |

*miffion of 4m Inheritance in the Cife.

where the Telimeuraty ‘Heir . died
without knowitg oy thing, of e Taf-
tament, that'one cantiet acquice’a Right
T’ S0 vbo Culloms of Boedeaus-bad, Cksbir oF
b T, v 4 5
o Sea'the fifitanth Arvicle of 1by 5 0.9
Hors and Exaam‘r’in’gmcﬁ;.r-%??’ W’f

;

g
e
T

which



Of Teftaments,

which they know nothing of; and that
the Quality of Heir or Executor, 1m-
plying Engagements, 1t 1s ncceflary tor
acquiring an lnhemtance that the Herr
or Exccutor fhould know the Right
which is fallen to him; and that there-
forc he having been 1gnoranr of ir, has
had no Sharc in the Inheritance, and
confequently could not tranfmur it to
his Heirs ?  But thefe Reafons would
prove 1n the fime manncr, that there
would be no Tran{miffion cven in Suc-
ceflions of Inteftates, and they would
grove likewife, that the Legatees who
ad know n nothing of the Legacies left
them, could not tran{mit them to their
Heirs, at leaft thofe whofe Legacies
fhould be fubje@ to fome Charges.

Will it be faid, that the "feflator has
confidered only the Perfons of his Exc-
cutors, and not the Perfons of their
Succeflors, and that therefore the Execu-
tor being dead without having acquircd
the Inheritance, his Heirs or Exccutors
ought to have no Share inwc? But this
Reafon would prove the fame thing as
to Legatces; and fince it proves nothing
with refpect to them, neither ought it
to prove any thing with refpett to Exc-
cutors. ‘Thus the only natural Effect of
this Reafon would be to prove, thatif
he who is inftituted Heir or Executer
dies before the Teftator, the Inftitution
docs not pafs to his Heurs ; but if the {aid
Heir or Executor furvives the Teftator,
it would be againfl his Intention to de-
prive him of the Right ot Tranfmif-
fion, fince every Tcl%ator means, that
if thofe whom ke inftitutes his Heirs
or Executors do f{urvive him, all the
Goods of the Inheritance fhould be
theirs in the Moment that his Death
thall diveft him of them. To which
we may likewife add this Confiderg-
tion, which is gommon both to thie Exe-
cutor and to the Legatee, thatitis not
abfolurely truc that the Teftator hath
only confider'd their Perfons. For it is
»wery ufual for a Friend to inftitute his
Friend hig Heir or Executor in confide-
ration & "is Children, and to leave 2
,Mgac?‘w a¥Friend npon the {ame Mo-
tive; fo.shat the Franfmiion in thefe
Cafgs, is,agreeable to the Intention of
théPeftgror.  But even in the Cafes
whete ﬁ{;ﬁﬂnmxion of the Teftator is
‘vn’cmﬁﬁﬁ to-ghe fole Perfon of the Exc-
cittor and Lématee; the Right of Tranf-
miffion it notthirefore the lefs compre-
thended in theMifpoiion of the Tefta-
gor.” Fot/it 15§ the Intereft of the
Bxecitor and of ¥he Limgatee, that che

20dts which come tothem by a Tefta-
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ment fhould pafs to the Ufe of the
Atlurs, whether it be ro acquir thew
Debrs, or for other Ufes, whicli can-
not be done except by the Right of
Iranfmiffion.  Thas it may be faid,
that the Right of Tranfmiflion being
founded on all thefe Principles of Fqui-
ty, 1t was not fo much a Fuvour done
to the LCfg.ltecs m the Romuaz Law, as
an A&t of Jufhice, in giving them the
Right of T'ranfmiffion, alchough th.y
fhould happen to dic before they hnow
any thing of the Legacy , ud that the
fame Jultrce might De fikew tfe evrend-
ed to Teftamentary Heirs or Laecurors
without any Incons enie nce.

It fcems reafonsble to conclude from
all thefe Reflections, that fince netther
nmatural Equity nor Re fon ronder the
Condition ot the Teltamentay Hetr
worfe than that of the Lot 1t
would have been juft tobave mode 1t
equal as to the Right of Tranfinnlon;
and that the Rule which fhould hae
ordered it fo being founded on Pund
ples fo natural as thele, would bave
been much more ufeful than the feveral
Subtiltics whih one mects with in this
Mattcer, ds well as in others of the Re-
mav Law. 5o that it wounld have been
convenient thar the Rule, 2/ Dead
grves Seifin to the Tiving, had becn made
common thronghout 1 Succeflions by
Teftament, as well 45 thofe without
Teftament, as we have Len that 1c s
in one of the Provinces of F, amce, where
the Reman Law is moft inufe, and whete
they have very prudently judged, that
it is much more vfetul to eftoblifth Tranf-
miffion without diftinéion 1 all forts of
Succeflions, whether it be an Herr that
fucceeds by Teftamenr, or without
Teftament, whether he knew of his
Right, or died before he knbw any thing
of it, than to mcroduce Diflin&ions
full of Inconveniences without any Ad-
vantage, and ferving for no other Ufe
than to give occafion to many Law -Sujts.
It is without doubt upon thefe Confide-
rations, that altho this particularCuftom
ity one Province, which is governed by
the written Law, feems to infinuate
that in the others they follow the Roman
Law, yet fome Authors have thoyght
that the Maximy Thar the Diad giver
Seifin to the Living, is become univerfal
throughout the whole Kingdom 1n Tef-
tamentary Succeflions, as well as in Suc-
ceffions of Inteftates.

It is to be remarked on this Matter of
Tranfmiffion, that it contains fome par-
ticuler Rules which would be of necef~

fary Ule, even altho Tranfmiffion (h(m;lkd
tahe
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take place in Teftamentary Succeflions;
as, for example, that which concerns
the 'T'ranfmiflion of conditional Difpo-
fitions: And that there are alfo other
Rules which relate to the Tranfmiffion
of legal Succeffions, fuch as thofe which
are eaplained in the firlt Articles, which
rcgard 1n general the Mature of Tranf-
miffion.

All thefe feveral forts of Rules fhall
be explained in this Setion, and fhall
take in every thing that belongs to
this Matter of Tranfmiffion  Bur fee-
ing the Ufe of Rules and Principles is
much facilitared by the Application of
them to the particular Cafes to which
they may agree; andthat we have been
obliged to explain many of thefe Cafes
in the ninth Seéion of the Title of Le-
gacies; the Reader may be plcas™d to
have recourfe to that Seétion at the fame
time that he reads this.

The CONTENTS.
. Defition f ‘Tm%mzfﬁuh.

2. To what Tranfmiffion 15 limited.

3+ Tranfmiffion takes place when the Right
17 acquired.

4 The Tranfmi(fion depends on the Condi-
tion i which the Right is at the time of
the Death

5o There 15 wo Tranfmiffion, if the :ﬁﬁa-
mentary Hesr or Legatee dres before the
Teflator.

6. The Inflitution aid the Legacy mav be
conceived in Terms which make them 1o
paft rothe Hers, .

7. The A.ceprance of the Inberitance gives
the Right of Tranfmiffion.

8. The Toftamentary Heiv, who dies withn
the Time allowed for deltbernring, tranf~
mits brs Right

9. When the Infiitution or Subftisution of an
Heiv 15 conditional, b has wo Right to
tvanfmis, wnlefs the Coudition be come to
pafs.

o, Tranfmiffion of a Legacy that is pure
and fimple.

in ‘Tmnﬁi ion of " a conditional Legacy.

13, Tranfmiffion of @ Legacy to an wncer-

" wain Day. C

13.¢The Rules of Tranfmiffion may be ape
“phidd ey Subfirusions, and to Fiduginry
Béqu‘eﬂnj . s
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Ranfmiffidn 4s the Right which
Heirs, or Exgcutors, or Légutees,

A\t
. Definr-
ton of
Ir, -
ﬁo::y il may
Succeflors the loheritance or Legacy
which belonged to them, in cafe they
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have to cdavey..down to their”
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dic before they have exercifed their
Right 4.

a Succeflioner ad hzredes fuos tranfimittere, L 7,
7 £ C. de jure delsh, See che Preamble of this
Seclion,

11

It refults from the Definition ex~ 2.Towhar
plamned in the preceding Article, that Tranfimf
when the Heir or Executor has enter’d /27 g -
upon the Inhgritance, and the Legatee ™'
has received the Legacy, it is not any
longer by the Tran{miffion that their
Right pafles to their Heirs, but barely
by Succeflion, in the fame manner as
their other Goodsé. For Tran{miffion
is underflood only of the Right which
the Heir, or Executor, or Legatee,
may have to convey to his Heirs aRight
which he himfelf had never exercifed,
and which may have becn altogether
unknown to him, as will be feen (n the
Sequel of this Se&ion.

& Thisis a Confequence of the Definssion of the
Right of Yranfmiffon.

11l

The Heir or Executor, and the Le- 3. Tran/-
gatoce have this incommon, that both miffion
. sakes place
the one and the other have the Right of ,,,, 4.
Tranf(miffion, at the fame time that the Righr s
Right to the Inheritance, orto the Le- asquired.
gacy, vefts in them. For having at
that time their Right in their own Per-
fons, it is a Confequence thereof, that
they thould tranfmit it to their Heirs,
even although they themfclves fhould
die before they had received any thing,
the one of the Inheritance, and the
other of the Legacy: As, on the con-
traty, if when they die théy had no
manper of Right in their own Perfons,
ghey could tranfmit nothing to their
ucceflors c. .
¢ Ser the followsmy Article, as alfo the vighth
and seuth Arsiclss, .
Ses in relation t0 this Article and thafe shat fol-
bow, the fixeh and the other follawing Arsicles of the
ninth SeStion of Legurits, )

‘: '.;»IV.‘ ‘
R

. Tt follows rdm sthe preceding Artie 4. Ths
cles, that whed mbvth ﬁdﬁm is about Tran/mif-
the Right of Tranfmiffion, itisnecef fo° %
fary o confider in what Gondition tho pp, cond;
Right of the Heir or Exocutor, and sios in
tg:;: oIf) the Legatee, wasat the zime ofjf"%"i%";
their Death, And this depands on'the 8 i

Rules which fhall be explained fere- .71,

§ o
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V.

5. Theress _ There is likewife this common to the
no 1ranf- Teftamentary Heir, and to the Legatce,
miffion, if that altho their Rights have the Tlefta-
”f:;;{;' ment for their Title, yet neverthelefs
Heror Le- iE it happens thar they die before the
gates dies Teftator, altho after the making of the
beforeths Teftament, there is in that Cafe no
Teflator- Pranfmiffion ; for the Teftament was not
to have itsEffe& but by the Death of
the Teftator. Sothat when their Death
precedes that of the Teftator, they have
no Right, and confequently do not tran(-
mit any thinge. And there would be
ftill lefs ground for T'ranfmiffion, if the
Teftamentary Heir or Legatce werg al-
ready dead before the Teftament was
made, it being poffible that the Tefta-
tor knew nothing of their Death f.

¢ Pio non fenpas funt ais 1eli@®a qui vivo tefta-
tore decedunt. ex §. 2, ¢ 3. Lo wa. Co de caduc,

roll,
f Si co tempore quo alicw legatum ad(eribebatur

in rebus humats non erat, pro non feripto hoc ha-
bebiwur, L 4. [ de bis qua pro won firipe,

VL

We may add, as another Rule that
is commpn to Teftamentary Heirs, and
to Legatees, that if the Teftaror had

concerved hus Difpofitions in fuch Terms
Zgﬁ'ed as to fhew that it was his Will, thatin
o 1crms  cafe his Heir, or Exccutor, or his Le-
whieh  patees, fhould chance to die before their.
make them R ohe fcll to them, the {aid Righe fhould
:2’}'{’ f pals to their Childrén, or in general to

CHI their Heirs; fuch a Difpofition would
have its Effcét not fo much by the Right
of Tranfmiffion, as by the proper Right
of the faid Children or Hewrs of the
Teltamentary Heir or Legatce, who
would iy this Cafc be called by the
Teftator by way of Subftitution to the
others g. . ,

g Simce the Will of the Teftaror holds the Place
of a Law, nothmg YWould binder fuck a Difpofitson
Srom baning s vaffaft.  And we bave fir down
Phis Ruls here, bedanfe 11 is @ Precantion ufed by ma-
2y for proventing the Fuengs uibich make the Tranfe
m{ﬁm,u‘r by rgking care te have added to tha
Difp ofit i) Teflarars, when i #s then Will that
5, fhokld Baslp, fomre, Expreffion 1hat wiay bave this
Efptt 1o Wpdikie 2Hy Yhpeviiance of th Legary 10 pafs
20ehe Supfors: vfrthe Tupaminiary Meir or Loga-
Tor ‘W thim'y 4 s, far example, this
Ropreffioss) TH8s e be Teflator ghves, 0 fuch a one
md Tua. Q“;"l,g,,', Eﬁd}“}féq‘ ¥ Dk P ,
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tranfmit to his Heirs the Right to ga- R of
ther  the Effets belonging to it. For //an/mi®
by his Acceptance of it, he had acqu- "™
red the Quality of Heir, and the Right
to the Inheritance . Thus this Right,
as well as all the others which he might
have, would pafs to his Heirs/, and
that with much more reafon than in the
Cafe of the Rule that follows.
b See the firfl Arvicle of the third Seétion, how
one acquires an Inheritance.
* Haresin omne jus mortw non tantum fingula-

rum serum dominum fuccedi, 1 37, ff. de acq.
vel orn. hared.

VIIL

If during the T'ime that the Law 8 The
gives the Teltamentary Heir to delibe- 'T"”‘"_’;’”'
rate in, whether he will accept or refufe zf;,):, ol
the Succeffion, he bappens to die with- wihun she
out having donc any onc Aét as Herr, he trme al.
knowing of the Teftument, whether it fowed for

. . . . elibira-
be Ehat he was really deliberating about ime, tranf-
it, “or that he had not in any manner i,
explained his Mind therein, but only Reghs,
that he bad not renounced the Inheri-
tance; the Law prefumes from his Si-
lence that he was deliberating, and he
tranfmits his Right to his Heirs, who
may wn their own Right accept the In-
heritance, or renounce 1t /.

¢ Sancimus fi quis vel ex teftamento, vel ab in-

teltato, vocas deliberationem meruerst:  vel, fi-
qudem hoc non fecenr, non tamen ficcedlion: re-
nuptiaverst, ut ex hac caufa dehbeiare videatur ; fed
nec abiqud geflertt, quod adwonem, vel pro here-
de geftionem inducat : pradifturn arbrriom n fisc-
cellionem fuam tranfmiceat. .. . Et fi qudem ipfe
qut faiens harednatem vel ab inteftato, vel ex tefta-
mento fibt cffe delatam, deliberatone mmme pe-
uta, mua annale tempus decefler;, hoc jus ad
foam fucceflionem 1nua annale tempus excendar,
L 19. C. de jure dolib,  Sin autem mitante wepore
deceflertt, 1ehquum tempus o adeunda hzeedstate
fns fuccefforbus fine aliqua dubietate 1elinquar 2 quo
completo, nec haredibus epus ahws regreflus in ha-
red itatem hahbendam favabuur, 4. 4 1g.

¥ We have not {et down in the Ar-
ticle that which is faid in the Text,
That the Heirs of the Heir have no
more Time for deliberating, than what
remained to the Deceafed.  For if there
remained only two or three Days, or
fo little Time that it, was not poflible
for them to excrcife their Rights, Equity
would require that they fhould havg 2
longer Delay. And.as it is not agree-
able.to our Ufage to be fo very rigo-
rous in fuch like Cafes, it would feem
juft to grant unto them the fame Delay
that ‘the Ordigance of 1667.. Trt, 7.
Are. 1. gives to Heirs to deliberare in,
foeing that Delay is only forty Days af-

ter the Inventary.
We
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We have mentioned n this Article
only the Cafe where the Telkdmentary
Heir knew of the Teltament, and died
within the Time allowed by the Law
for deliberating ; and have faid nothing
of the Cafe where the Herr who knew
ot the Teftament had let' the Time for
deliberating flip, without making any
Declaration, and died afrer rhe faid
Time was expired. For although by
the Roman Law, that Heir did not
tranfmt his Right to his Herrs a, yct
our Ufage fcems to be oppofite to that
Rigour.

And fceing by the Ordinance of
1667, the Delay for deliberaring is on~
I\, av has been already mentioned, of
{forty Days afcer the Inventary, whereds
bythe Roman Law they had whole Years
to deliberate 1, and that this Time
of torty Days wonld be too fhort a time
to take away the Right of Tranfmf-
fion, 1t does pot fuit with our Ufage;
as hasbeen likew e slready taken notice
of, 1 oblerve this Rigour in the Cales
ot Non-performance of thatwhich onght
to be doue within a certain {pace ot
Time, unlels there were fome Equicy
in the firi@ Obfervance of the faid Ri-
gour: as, for example, to exclude onc
who had a Right to diflolve a Sale by
virtue of a Power or Equity of Redemp-
tion, and who thould not come within
the T'ime fixed for bringing the Aétion
for that purpofe. ‘Thus the Heir and his
Succeflor would be always recewved to
excercife their Right, and would not be
refufed all fuch Delays as fhould appear
to be jull and neccilary b

But 1f the Teltameutary Heir thould
chance to die before he knew of his
Right, would he tran{mit 1t to his Sue-
ceflor, whether lie died within the Time
allowed for deliberating, or after the
faid Time @ It might be urged in fa-
vour of the Tranfmiffion, that as in the
Roman Law the Heir who knew of his
Right did not tranfmit ir, if he died
without declaring his Mind, having jet
the Time pafs which the Law allawed
him for deliberating, as has been jull
now bbfeived ; fo it wounld Teem ,to fol-
tow by the Rijle of Coatraries, that
eh¥s, Time onght not.to ran again@ the

Boox III

ven to the Heir at Law to demand the
Pofledtion of the Goods that weie fallen
to him, did not run againft the Herr
who was ignorant thar the Succeffion
was fallen tohimc«. And if 1t 1s jult
to granra Pelay to the lving Heir who
was agnorant of his Right, altho the
T'ime regulated by the Law be expired,
as that Delay is granted by an exprefs
Rule of the Ordinance of 1667, 1t 7+
Art. 4 is 1t not as equitable to grant to
the Succcflor of this Heir, who begins
to know the Right of the Dececafed,
the fame Delay which would have been
granted to the Deceafed, had he been
in a Condition to demand it? And
as it has been found juft in the Ro-
man Law, that the Heir who knew of
his Right, and died withm the T'ime
allowned for deliberating, fhould tran(-
mit 1t to his Succeflors, altho he had
done nothing to fhew his Acceptance of
the Inheritance, provided only that he
had not renounced 1t ; may it not be faid
of the Heir who diesin lgnorance of s
Right, that the Time for deliberating
ought not to runagainlt him? Anditha-
ving beeu impoffible for him to dehibe-
rate, {fome T'ime for deliberating ovght
not to be refufed to his Succetior. From
whence it follows, that the {'ranfintf{~
fion to this Succeflor is as juft as thal to
the Heur of him, who having known his
Right had negle@ed it to the Time of
his Death, which happened w ithin the
Time allowed for dcliberating, and
who did neverthelels tranfmit the Suc-
cefion to his Heirs, according to the
Rule explained i this Article.

The Reader may join to thefe Con-
fiderations the Reflexions which have
been made on this Subje& in the Prcam-
ble of this Setion, and particulaly
that which has been remarfed touching
the Sentiment of thofe who think that
it {s at prefent the goneral Ulage of the
Kingdom, that the Rule, The Dead gives
Stafin to the Living, exteddsto Teltamen-
tary Succeffions. y .

¢ Quaacuncque die nefltieris, atw non potwerit, mul-
la dumio :}; quin &g ¢ apn ;Wt.ffﬁ;. # ;m;
ordo n bon. paff.. Jevver. t%{:uu tes &x poren.
iy v:;kr:oxu@r m fuecellione pare £ibj compe-
tere confidit, Gldy,fibi non obeffe & per suflicuatenn,

¥ol Janorantiawy i, vel abfennam, vel quamsug-

Hetf awho fhould ‘dic witheut faow-" que Sham rifionemy, intra prefairunt feuiyius
ledge éﬁ%’:}fxius Right; in the Tm9 man-  ram poﬁ‘:mamﬂ;nfinim eriiffe, o uﬁ‘? :
Her s i@jﬁ%)&wﬁm Law, t:hc«‘%‘gmaﬁgi‘- et f‘*f M&f‘i jﬁf i m&ﬂlﬁ;’;ﬂh necelli
AR 4 etany mtﬂﬁvfl- “ o By Kie qﬂirwr)m. 4 h}ﬁ ﬁ[fg‘
a s&&pﬁ(ma}fu&mmmwimgnirwﬁthm- -, A
deap ennp vorawn fyifle, tebpore tandliplo pikd 0
;cee;;e, £ quo yel ddeiindam vu;:m; ﬁmﬂrhm, . IX.
irediriem nap .48 eum face W, - o AT ey,
b huioipols boptico diudatats, b 19. C, 2 pere Hcf:: agrzuﬁnutm iof a@‘*@}t}'ﬁmw%ﬁﬁ
\ :
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L Salfliry-
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Of Teftaments,

Her 1 to pafs at the Time that the Succeflian
;‘;’;"""" fell, or that the Subflitution could have
pas mo  taken place, the Heir or the Perfon {ub-
Righe to ftituted to him, fhould happen todie; as
sranfmity he would have had noRight himfelf, {o
2""’5‘{’?; he could tranfmit nothing to his Heir.
Tavome 1o Thus, for example, if'a Teftator had
pafin inftituted or fubftituted one of his Re-
lations or Friends, on condition that he
had Children, or in cale he were mar-
ricd, his Death happening before the
Condition, whether before or after that
the Succeffion fell, orchat the Subftitu-
tion could rake place, would have an-
nulled in his Perfon all Ufe of the
Right to inherit the Succeffion, and to
tranfinit it on ™

m Hzres & pire & fub ¢onditione infuinu porelt.
S 9. mff. de hared. wfh.

Is is the Nasure of Condstions, that what de.
pends on them fbould kave ns Effeft, or remamn
null, accordmng as shey bappen, or ot happen.  Sce
the fift Atucle of the esghth Seétion,

X .

10. Tranf- As to the Legatee, if the Legacy is
muffion of pure and fimple, that is, without Con-
fhﬁf‘zr , dition, his Rught vefts in him at the
and ”’:P[‘. time of the Teftator’s Death, as is ex-
plained in its place . and if he chances
to die before he has demanded, or even
known of his Legacy, he tranfmits his
Right to his Heirs o.
n See the Preamtle of this Seflin, and the fuff,
fecond, and thwd Arucles of the mneh Seclwon of
Legacies.,
o St putum legaum eff, ex die mortis dies epts
cedits L §. §. 1. ff. quand dieslegar. vel fiden, ced.
Loun, §& 1. . fo . dé cad. vall, St poft hem
legau cedentem legataius decefie, ad haredem
fuum transferc legawune L 5. [. quand. dies legar.
wel fid. ced,

XL
11 Tranf-  1f the Legacywas conditional, that
Z"ff’;'; o is, if it depended on the Event of 2 €on-
nal Ligacy, ition, theRight would pot veft in the
"Legatee till after the Condition had
happened; and if the Legatee died be-

fore, as hehadwo Right to the Legacy
Himfelf, fo he would tranfmir none to

Ris Hem. And altho the Condition
ﬂ%ﬁ%@@s/com@ to pals after
1‘%% of this Legatee, yer this

the: e y
E wb&»‘hfeiefs to s’ Heir.

HE
’ t\"" \R' Y e; if 3 T&ﬂiﬂ)r had

"
4 g Jan . \ .
RACY i-@qﬁv oadstion that his Heir
g Jﬁa v Children, abd it

Tit. 1. Se&t. r1o.

had none himfclf

p Leonta fub condione relila non fluim, fed
cum condmo extirent, debert mnupent;  rdeoque
mterun delegart non porvaunt, L 410 o de cond.
¢y duom,

Intesaidrt leaattm fi ea perfona deceffesrey, cui
legatum eft fob condidone. 1 50, esd.

See the tourth and cleventh Aracles of ¢che ninch
Se€tion of Legacies,

1t 35 meceffary to vemarly om ths Ariicle the dyfe-
rence which the Iaws make betuwen Conditions 15
Teflaments, and thife of Covemants. The e
rence confifls wn this, That m the Difpofictons of
Teflators, thove 1s only the Tiffator b felf whe re-
gilates the T ffock of wis Dufpdfinson | ard of s doet
uot exprefly comprebend the Heirs of bint in whofe
Ftvour the Difpofition 15 made, 1t s hanited to bus
Perfon, that 15, that if the Right 15 not acquued
to thge DPerfon durimg s Life, be can tranfw iz
nothing of it to bis Hotr.  But 1n Covenants there
are rwo Perfons, who treat both for themwclues and
Jor shewr Hens, if they are not excepred, Tius
the FffelF of Conditions i Covemants paff's 1o the
Heirs,  See the thuteenth Arucle of the towh Sec-
uon of Covenants.
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As there arc Legacies w hich are made 10 Tranfs
to uncertain Days, and which are con- %l » of
ditional, as has been cxplained in its ? f,”;””f_
Place ¢; thefe forts of Legacics are of 0
the fame naturc with thofc which de- Day.
pend on other forts of Conditions:

And as to what concerns the Right ot
Tianfmiflion, they are regulated 1n the
{ame manaer as other conditional Te-
gacies

See the rwoelfth and thirteenth Ariwcles of the
cegbith Sefton.

r It a5 a Confequence of the Natsurs of thefe Ls-
gacies, which beiny conditional, are not tranfmired,
except an the Cafu that the Condition be come ta pafs
before she Death of the Legatee, as has been famd 1tn
the preceding Arnicle,

XL

"The Rules which concern the Right ;.. 7,
of Tran{miffion for T'eltamentary Heirs rulis of
and Legatees, may be apphed to thofc Irasf

who are fubftituted to them, and to :',:f,(/“;”, 1o
thofc for whofe Account any thing 15 ,,.',e?': /m.P

devifed in truft to others, whether 1t suifiss

be the whole Inheritance, or fume par- nons and

ticalar thing, which the Heir or a Le- ¢ filu-

gatee had been charged to reftore to .0y

them, according as thefe Rules may be

applicable to them. Which it is eafly

to difcern, and therefore no ways ne-

ceffary to repedt the fame Rules with

r&?g‘ﬁ“f’@ te them. Thus, when a Tefta-

tor hath fubftituted to his Heir another

Heir, tafacceed to him in cafe the firft

either could not or would not accepr

the Succeffion; or that he has obliged

his Heir 2o reflore the Inheritance to

another Parfop when the faid Heir thall

die; or that 4 Teftator hath chirged his
P Heir,
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Heir, or a Legatee, with a Sum of
Money in traft, or with other Things
which ought to pafs after their Death,
or within a certamn Time, to other Per-
fons : In all thefe Cafcs the Perfons {ub-
fituted, and the Perfons for whofe ac-
count the fiduciary Bequeft is made, fur-
vivng thofc after whom they arc called,
and happening to die afterwards before
they hnew and exercifed their Right,
or before the Event of the Conditions,
if there were any, tranfmit or do not
tran{mit their Right in the fame man-
ner, and according to the {ame Rules,
which have been juft now explained for
Heirs and Legatees s. ®

s 81 Rdeicommiflaras ante {conditionis evertum)
deceflerit, ad haredem fuum nmibil ranftuhde videtuy,
Ltr. § 6. fdelegat,s.

Tones viderur haes inftitmuns etiam in caufa fub-
Rituvionis adiffe, quoties acquirere fibi poifit: nam
fi mottius eflet, ad hxredem non transferet {ubfh-
mtionem, L 8t. f de arquir. wel om. hared,

SECT XIL
Of the Exccution of Teffaments.

rYYHE Execution of Teftaments is
_[ natwally the Duty of the Tefta-
mentary Heirs, who remaining Mafters
of the Goods, are bound for all the
Chaiges.  And the Legatees on their
part, and all the other Perfons interef}-
ed in the Execution of the Teftaments,
have the liberty to look after it, and
to procure the Exccutton of what con-
ceins themfelves.  But feeing there are
fome Duipofitions of Teftators, the
Execution of which depends {olely on
the Integrity of the Teftamentary Heir,
and that thofe very Difpofitions of
which the Parties concerned may {ue
tor the Exccution, may remain without
etie®, either by reafon of their Death,
or by their Abfence, or by the Knavery
of the Heir, or for other Ciufes; care
has been taked, by the Ufe of Execu-
vrors of Teftaments, to have the Wills
of Teltators accomplifhied without any
rogard to the Honefly or Knavery of
diese- Teltamentary Heirs:
““Ta'the Roman Law we fee very few
Exaphs of the Cafe where the Téfta-
tor commits to other Perfons than to
the Teltanventary. Heir him{elf the Ex~
ccution of his Difpofitions; and we do
oot find theré 314 - Rule which’ hath
c&abﬁﬂmeﬁ%}ngm@;@%ﬂ Ule of Exe-

circors of Telradieits, $vho are charged

ni
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with the entire Execution of the Tefta-
ments ; whereas the Ufe of Execurors of
Teftaments is {o much approved and fa-
voured by our Cuftoms in France, that
they ordain all the Moveable Goods of
the Succeflion to be put in the hands of
thofe to whom the Teftator commuts this
Fun&ion ; and for this reafon the Execa-
tors are obliged to make an Inventary of
the Goods, and the Heir ought to becal-
led to affift at the malung of 1t: O the
Teflator may, if he pleafes, when he
names an Executor, order a certain Sum
of Money to be put into his hands for
executing the Difpofitions which he
fhall rommit ro his Care.

Although thefe Difpofitions be not
common to all the Cuftoms, and that in
many of them, as well as in divers
Places which are governed by the writ-
ten Law, there 1s hieele or no Ufe of
Executors of Tellaments; yet (eeing it
is every where free for Teftators to
name them, and that in general due
Care ought to be taken for the Execu-
tion of Teftaments, we fhall explain in
this Seétion what' is cffential ro this
Matter, and what may be gathered
from the Roman Law concerning it.

[ The Law of Fngland takes notice of three kinds
of Eaectitors, or Perfons, who have 1o dial with
the Fxecutton of dead Mens Wills, and Difpo-
fitiom of thewr Goods, every one of whom bava ther
Jeveral Offices.  The firff bark hss Authorny from
¢he Law, and that is the Bifbop or Ordinary of sve-
ry Dupcefe, to whom the Execwison of Teflaments
and laft Wills doth belong, whep 26 Fxetutor 13
appointed by the Ieftator 2 and thefe have had
the Approbatsion of Teflaments withm this Realm
of England for Tume tmmemorsal a.  And b
is sherefdre called Execuror Legiumus, Legal Execue
vor, bo.aufs be only 15 appornted by the Law, where
no Executor is appornted by the Teflator,

The fecond kind 15, the Execwtor who deri-
veth bis Auvhorsty from the Bifhop or Qrdimmary,
and g be whom we call Adminifirator.  For when
the Execusor named m the Teflament doth refufs to
be, or cannot be Fxecwsor, and twhen no Executor
is named sn the Willy 15 is laweful for thio Bifodp or
Ordinary to commis Admifiration, and tv ansiex
the Will to the Letters of Admmiffratios be, And
this ddmmifirarer §y called Exscuror Dativits, k-
canfe be i groen ar n{:‘gnzd &y the Ordinary, fo
whom originally, and by Law, this Exxeusion dokb
appertain, ’ g

The slard kind of Exeewiors deviveth Big Aacho-
rity from rhe Tefidzor, and 15 be whas Jr napwd
Exeintor 1o phe Toffamint, or 19 vhom-the Exe-
cution of the Tofldveent is committed by the dead
Man, This Exsser is ternnd Exeeuor Telamen-
wnus, s Teffapentry Executir, and hi

]

thorry i’m»lﬁlﬁ? from the Lafl ":;;:t(“
ra jlarny,
she Perfan of the dead Man, apd ﬂf;; Evmid tm‘

4 Lyndwood Brov, lib 3 tif1g. de' icélhambens .
iy wap, Swannum, veb. approbatis, 4 X

P 74 Dod. and Scud. Piak Hyhip)
Jo 5wt 31 Edw, 34 cap.@:‘ ‘

(‘MD&'I Abﬂd&‘??" mﬁ«am R
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differ in Naturs from hims who is called in the Ct-
il Law Hares ¢,

¢ Executores univerfles, dqui loco Heerédis fint.
Lyndwood dt Tefam, cap, Starwtum, wverb. Intefia-
tu, pag. 172, Sennbarn of Teftuments, part 6.
S 1.

The CONTENTS.

2. The firft Security for the Exécution of
Teflaments, 1s that they be known, aud
%ﬁled in fome publick Place.

2. The Ufe of Executors of Teftaments.

3. Exeutis of a Difpofition commared ro
the Teftamentary Heir, or to another Pey-
Jom. ~

4 Security for conditional Legacies.

s. Execution of indefinite D:fpofitions.

8. Execution of Difpofitsons which are neg-
letted.

2. The Exccusor is to give an 4ccount.

L
The firlt Precaution neceflary for the

fﬁbem Security of the Execuation of tht Wills
v 1+ tr of Teftators, is, that the Teltaments,
ahe vae- o other Adks, which contain their Dif-
Toin ! pofitions, be known to all Perfons who
ments, 15, have any Interelt under them, and that
thas they they be depofited in fome fafe Place,
beknoun, yhere the Parties concerned may have
e "dl‘iq * free. Accefs to them as occafion requires.
ﬁ,’,t,:, 1,,'21,_ And it is for this Realon that the Tef-

lsck Place, tamenss v hich are f{ealed up, and kept
fecret, are opened in the mansger which
has been explained in its Place a2, and
that the others remain in the hands
of publick Notaries who took down
thg Minates or Inftrucions thereof, that
they may give out attefted Copies there-
of to fuch Perfons whom the (gid Dupo-
fitions of the L'eltators may any way
concernt 4, , And there are even fome
Difpofitions which for the greater Se-
curity ought to be made publick ina
Courtof Juftice, and envolled, that is,
eantred in the publick Regifter, thar the
Meinoty of them may be preferved c.

% & ey the eightesnth and mnteenth Ariicles of
i thivg Bection.

& Siabé ffrienrh wdrticle of the firft Section of
Sirtishons wolly Covheiriy or Co-sxecmsors,
.%WM fanionts comtain ﬂf;bfit}tizm, they
“ouighs 'vo B4 mudepublick, as e [aid in s
Proper Plagei Seg!:he End of_the Prsambie to 1he
shicd Tk of the A Book, .

7, Q '\
L sl AR e
1L

2. Thetfe 7, Seding thienk are bften Difpofitions in

of Buokk Poflaments, the Exceprion of which

:zg}:f petids’ on the Integrity of the
.o ‘~1 ah

tary Heirs, and that many
i the‘%ﬂ@mcg thereof,

Tit. 1. Se. 11.

it is frec for Teftators to commut to o-
ther Perfons the Executionof their Dif-
pofitions which they arc not willing
fhould depend altogethér on their Tef-
tamentary Heirs; and the Perfons to
whom the Tcftators give rhis Power,
are called Executors of Teftaments 4.

107

4 In teftamentis qurdam feribuntur, qua ad
anftontatem duntaxat fenbentis 1 eferuntni, nec ob-
Iipationem panunt.  Hac aurem taha fune, fi te he.
redem folum inftwuam & fenbam ; Usi monsmen.-
tum by certa pecunia facias.  Nullam enim obli-
%uuonem ea {enpira seaipit : fed auctontarem meam
ervandam poteris fi velis facere. Alig arque fi,
coharede ubt dato item feriplero.  Nam five te fo-
lum damnavero, Uts monumentum facias, calyeres
s agese recum poterit fanuhz ercifcunda, wi fa-
cias: quonani intereft g, Quin etiamfi urrique
mif efis hoc facere, invicem aftionem habebins,
b 9. ff- de ann, legar. & fiden. St qus Titio dedem
legavein, & rogavenr ur ea reftiuar Maxvio @ My-

_winfque fuene mortius, Tun commodo cedit, non

heredis nifi dunsaxar uwt mmfrem Twum elegit,
Lo 17.f. delegar, 2.

Si teftator defignavent per quem defiderar re-
dempuianem fierr capuvoium, is qui tpecralier
defignatus eft legati vei fidacommuffi habeat exipen-
di heenttam ¢ & ‘Pro fua confcientia votum adim.
pleat teftatoris : fin autem perfona non defignara,
teftator 3bfoluze tantummodo fummam legar ve
fideicommifi eaxaverit, qua debear memoraiz cau-
(x proficerc, vir reverendifiimus Epifcopus illws ci-
vitatis, ex qua teftator oritur, habear faculratem exi-
gendi qnod hujus rei grava fuent derelié®m, pum
defunét propofitum, {ine ulla cunftanone, ut con-
venit, implewrus. & 28, § 1. C. de Epife, ¢
Cler.

We fee sn the firflof thefe Textr, that for wan:
of a Perfon whe tuught obhige the Teflamentary Her
to execuse the Will of the 1eflator, the Hesr 15 lofi
at bberty to do 1t or not, as he pleafes, which fhew,
the ufe and necffity of Execurors of Teflamenss,

It may bs remarked on the fecond of thefe 'Tixes,
that @ Sum of Money mizht be pus mto the Hands
of a Tegaree, thas be muzht difpofe thereof as Exe
cutor of the Will of the Ieflacor, which was known
fo bem, ut muniftrum.

As for the third Text, 1t 15 neceflary to fie the
Jixih Article, and she Remark upon 1.

We fee am she 68th Novel of the Eshperar Leom
the Ule of Fxacubors of Teftaments, quibus tefta-
tores bona illorum exiftunarnione moti, teftamenca-
rias de rebus fins praferipuones commutcunt,

[ The Charatter of Executor, as deferibed vitms
Ariwcle, is more applicable, wirk us v England, .zo
what we call ap Overfeer of a will, than to the
Executor,  For fome Tellators having named Execu-
sors of their Wills, do alfo appoins fomsa Perfons
wham shey bave a more fpecial Trufi and Confidencs
in, se'be Guerfasrs of their Wills, that s, o fec 10
the duc Performanze and Execution of all the fe-
wiral Difpofitions in  their Wills. Bue altho there
fhould be no fuch Overfoers uppointed, yet it 1s net
muck 16 be quafiomed, vhat due Care will be taken
t0 oblige the Exenggers to & firitt Parformance of all
she Difpofitions i tbe Willy by the Perfons who fbail
bave an Intorefl v the faid Dufpofivsons, and whe
will have she Aid of the Law t0 compel the Exs-
csnpors to perform skt Will of the Deccajnd,’}

1L

* The Teftator who namigk fevera] Tef-
tamentary Heifsi’ and who confides
2

;o Extcue
reon of a

Difpofisron
MOLe commutted
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2o e Tef-
Lasentiry

Tigr . . .. . =
,,,ca,,i,,{}:,, Execcution of fome Difpofitions of his the Perfon whom he fhall have named
verfor. Tcltardne, impowerng himto takeout in his Teftament to apply the Cha-
of the Eftate the Fund which may be rity where he fhall think, it moft pro-
necellary for the Exceution of the faid  perh.
Dufpatitions : and he may likewsfe com= 4 g the twenty oighth Law, Cod de Bpife, &
mt this Care to a Legatee, orappoint  Clew cted on the fecond Arsich.
fome other Perfon for it, altho he fhould See the following Article, and the Remark up.
give hiim nothing for his trouble, in o
confideration of the Quality of the
b 3 VI
1 eftaror, and of that of the Eaecutor,
or that he fhould leave him 2 Legacy If the ’I‘c_&aror }1a\fing named no ho- ‘6 Eﬂ;:gt-
tar tus pains, as st 1s lawfol for him  dy for the Execation of his Teftament, P',,ojf,,o,,,,'/ -
to dog. the Teftamentary Heir fhould fail 10 5,0
’ s 7 g - N > -
¢ 5 a pluribus lioredibus legaca fint, raque unus ?Cqm—blthe charitable chacm“’ left to negletted.
e fur puacipere ubeatw, & praftare: In poteftare  1OME _mmh or Hofpual, the Officers
cormu quibus it Jegawm, debeic ¢ffe aw, uoumne  Of Juftice might ralie care to fue the
a fin ks haedibus petere velint, an-ab co qui pree- Will of the Deceafed executed. But if
Cipere ficuflas, Tagee eom qui precipere ffis eft,  ¢he Legacy were indefinite, fuchas that
cavere debete cohaiedibus, indemnes eos praeftare. £.5 f it
L 307, . delegar. 1. ‘ of a Smnof Moaney to be diftributed to
S Cmpms ex parte hxies 10gatus fit prepare pe- PQOI‘ PGOPIC, the Teftator lcaving the
Chnidm, o a5, gquibus seflamento bigasuns erar, dif- lepofal thereof to his Tcﬁamentary
;"]"fc‘f‘;f 331;}';0*1 1“‘:“‘0:(;*1:‘;?‘:‘: 1:‘83:‘:": °ﬂ;tlu?f Hetr, he could not be fued at Law for
acpeie debebir, cu d XLtEri ; intetm e o 1k L .
aut ey, aut bus, qu’nbus Jegawm eft, farisdari oporter. ng.l‘cm% of this Jund ; for he may have
L.96.6. 1. eod. a'cquxtccd them very honeftly 3 and no-
See the Texts cired on the furcgoing Avude, tinng wouid oblige bim to give an ac-
count thereof, feeing the Teftator had
1v. excufed him from dong 1t 1.
4.Seansry 1t among the Legacies there ‘werca- ¢ St perfona non defignata teflator abfolute [tan-
Jor cands- ny of them conditional, whether it be tumnmodo fummam legat vel fideicommifli taxavent
vional Le- that the B o f, the Teftament 9% debeat memowatx caufx proficere : vur reve-
Yacus. 1t the Eaccution ol the ol rendiffimus Epilcopus illius civitaus, ex qua teftacor
were committed to one Of‘*thc Ic‘ﬁa" ontur, habeat faculestem exigendt quod hus rei
mentary Herrs, or to 4 p:n‘tlcnl:u‘ Exe-  pana fuent derchiétum, pium defunéti propofium,
cutor of the Teflameot; the Fund for  fineuila cun@atone, w convennr, impleturus. £ 28,
) . . o xan €& 1. Code Epifr. o Glere,
P‘!Y’I{g tl“’.ﬁ' C‘md’,t{mul cha‘ n.;i“_ould Atcording te the Ufage 3n France, 1t 45 the Dugy
remain with the Teltamentary Heirs fs of the hng’s Councel ar Law o0 apply 10 the Conrss
they giving to the | cpatees Security tor  of Fufisce jor thesr Affifar ce towards the Lxecution
their Legacies according to the Circum- ‘;’J; m&:ﬁ'r{/ofm of Difpofistons, ;f b””z are fmx"fffzd
A , , s n it ine Teftamentary Heirs ana by she Perfons ko
‘}‘ nees, as hus been C‘.\Phﬂnbd 1 1ts aught 20 iake care of the ’[md Difpsfitrons, fuch as
Place & the Governors and Adminyfirasors of Hoffusals, the
. et lefiafiacks whe are entrufled with the Admng-
See the 17tk Law, ff.de leg. 2. ceicd on #he . Eéblefiaf e n
_feffnd%’nfui;lr.ll g LAl 2 Srasvon of she Goods belonging to the Churches, and
¢ Ses the 46th Avticle of the ewhth Seftiom, O¥her Perfons who may have any ‘nweeff 1 she
and the fuventh Artile of the tenth Sethion of Le- J4sd Legacres, ) :
nacies. : [ In England it belongs mofk properly to the
- Bifhops ot the refpe@iive Digcefis, , 10 fee’ thar the
v Legacies icft by Tefkdroxs 10, chariable Ufes be duly
: . applied according to the Intentitn of the Teltators.
<. Fxeew-  The Execution of a Teflament conw S®7bwrm, Lari6.§. 1., “L?”“w“;dﬁ“u‘ 4. cap.
oo \ N f the Le- Slatutum,  And not only in England, 't in | all
d‘: ﬁ:f - ﬁﬂspot only in thf} Payml;e{:w OF th@ A€~ Chrfhian Conntries, ever  fince the Foundatiop of |
we gacies, and Acquittance of the other Chaftiany, 1t ban beea :the” peauliay Brovisice' of
Difpafin 2 FLQUILIANCE 07 ; e of he dur Avelica \
ams,  Charges, which are comimitted to the the Bithops to take .care of the due Applicarion of &

maicein one of them than in the others,
may charge him o particnlar with the

Exgeytor of .the Teliament, accor-
dicggas they are regufated jn the 1 'efa-
ment ;-but there may h{*’omq Difpofi-
tions wWhereof the Deltiasion may -de-

charitable Works, without determining
any thing in particular; leaving it to

Legacies wo charitable Ules. 4, 28. Cod, de Epifiapis
& Clericss,) - B

VL

pend o ghe ' Will of the Exeentor, or . - Seeing. the Executor,gf
other Porfbiro whem the Teltator thall - ment is to difcharge thar -

N g sV, gy
the Pefiheq: T
enéon ot L

F
-,

 haverefprrcd.iie: a8 fpr example, if he of the Stock of Goods which, fhall BE ep s
Chad tefe 2 SgafSofiMeney to be diftri- putinte his hands either by.‘ghg,% afta vesant,

501 to rédeem mentary Heir, orby Degeec of & ,

‘buted 10 pobir; 4 TG OF ST
‘ ] " out on other of Jultice, he s dbliqu,:ilé,,\gnféﬁl&anﬁ@
C

Captives, or to be 14i
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copunt how he has difpofed of the Goods
which have been put into his hands, to
Yroduce, Acquitances of the Legacies,
and of the other Charges, except as to
whar the Teftator had a mind to truft
to his own Integrity, as in the Cafe of
the fifth Article, and he may Lkewifc
put down in his Account the Charges
which he has been at in aecuning the
Teftament/

L This ws the Cor;fcqumu of the Funttion of the
Lxecutor of & Teflament.

ozeintateratoreiorotetoferotere:
\
TITLE IL

Of an Undutiful Teftament, and
of Difbersfon.

[TE Liberty which the antient

31'€} Roman Law gave to Parents to 4

[t e

difinherit their Children with-
out any Caute, as has been oblerved in
the Prcface to this fecond Part o, was
follov cd by fo great a number of Duf-
hernfons 5, that 1t was found ncccflary
to fct bounds to 1t, by giving to the
Childien whofllonld pretend to be un-
jultly difinherited, whether by ther
Fathers, or Mothers, or other Afcen-
dants, the Right of complimng of
thofc Difpofitions which were called un-
duttuf, becaufe they were contrary to
the Duty of Parénts, which ties them
to leave then Goods ro thetr Chilaren,
who have done nothing to deferve the
beng deprived of them  And ar laft
Fuftmian regulated by an exprels Law
the Caufes which might deferve dufin-
heriting

They called the A&ion, which the
Law gave to Chuldren agamit the Tel-
taments in which they weredifinhe tred,
the Querele, shat is, the Complunt of
Undutifulnefs} and it was permitted
Jikewifc to miake fuch aComplainta-

ﬁ#hﬂ«%&:ﬁﬁivc Donarions and Mar-
visggilidislons given to fome of the
Glildretr "84 -to other Perfons, if the

d Dilpdlitipns were updutrul, thatss,
i thuy d 53 ngt legve to all the Children
ey In{ gitime or Child’s Part.

p ﬁ‘%mﬁdeg”m difipheriting, which may
; MCW unjult, there 1s another
i ar ofdebriving Children of the
" Ygheritifices,and that is by not naming
27 g e thi Bnigee, w7,

. r»gr“:g:‘img‘d%%h ’l?cmhsc!f& mofficofi que
» ’fi‘“ Lifh w%% “

Tit. 2. Sect. 1.

them, or making no mention of them in
the Teflament, which is called 1y the
Romun Law Preterition, and 1s difim-
guithed from an exprefs Ditherifon by
this Difterence, that whercas 2 Difhe-
nfonmay be juit af there are jult Caufes
forit, Preterition cannot but be unjalt,
there being no Caufe affigned.

T'o fofren what & Complaint of Une-
dutifulnefs might contan w1, that
might be 1rjurions to the Mcmory of the
Teltator, they gave ro tivs Complant
in the Roman Law the Prerest of a Pre-
fumption that the 'uftator Ld e tle
frec ufe of his Reafon, and chat it was
for wanr of hisright Senfus thi. he made
fuch a Difpofition c.  Butm our Ulage
we do not ebfaive this Precaution, and
we charge the Teltator very fieely
wtth Inbumamiy, oy idhce, o nd Hard-
fhup, or with hatmyg buen miluenced
by Paffion, and tae inhinations oF 4
Mother-in-Law, o1 of fom otna Pa
fons.

The fame Fgarry wlich made the
Complamt ot Childien to be recerved
aganft the ondntital Teftamentsot ther
Parents, made hlhewife the Complaints
of Fathers, aud Mothers, and  other
Afcendants, to be 1ecenved againft the
T cftaments of thetr Childien, who de-
prived them of therr Suece fions without
jult caufe, whethier by axpradly difinheri-
tng them, ot pafling them by wichout
taking any manner of notwe ot them
in thewr T eftaments. .

¢ Hoc coloie inofficofo teftumento agin quafi
non f{anax ments fuciunt ug Lﬂ.lmcntum Oldln'll('ﬂ[-
Lt hoo wiann, non quift vae fusofns vl demens
teftaws e, 4 d reckte qudem dec teftamenanm,
fed non v offive peaus  Nam i vere funotus
eflet, vel demcens nullum eft eftanentn, 4 o f

d. tneff. e fb

([ Lhe Piamt, o Abhon, m the Cafe of an unduti-
ful Ieflamens, which the Cwtltans «all Teftamen
rum tnofhiciofumy & s i aje werth us m Logland :
For by the Comman Law, the Follator had uways
a free Wall of difpafing of ins Goods and €1 ittels
Such manncr as be thought beft 5 and 16wy only Iy the
partrular Cuftams of fome Places that thie Power
was reflrained. So shae the Wit which 15 callea
Breve de rationabily parte bonorum, whh rhe
Wife or Children had againft the Executors for the
Recovery of pare of the Goods, was mot gener o
throughout the whole Kingdom, but peculiar to cor-
Tatn Counsries, wheve the Cuflem was, thut D b
being pard, the Remuinder fhanid be diwndid inte
shree cqnal Parts 5 Sowis, ane part 1o the Wife, the
othey #a phe Chrldven, and the third ta be Ift ¥ the
will of the Teptator. Cowel’s {nfit. Book 2.

Tit, 43, "
Thix Cuflom of refervmg & veafonille Part of the
Goads to the Widows and Childien of Teftators, 15
Jill m force in vbe City of Londony as Yo the W1
dows and Children of breewnen.  But m vthey Parts
* of the Kingdom where tbie Cuftom did formerly take
place, 15 bas been abobfled by A% of Purliament 5
as by Stat, 4, 5 Gul. & Mar. cap. 6. The Inhabi-
v tants

IO9
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tants of the Province of York are impowered to dif-
pﬂﬁzf therr perfonal Eftates by their Wills, notwith

ing the Cuflom of thas Province as to the veafo-
nable Part clamed by the Widows and Children. But
#his Al exceprs the Cities of York and Chefter.
However the fame was afterwards extended to the
Freemen of the City of York by Stat. 29 & 3% An-
n®,cap, 5. And by Statuse 7° & 89 Gul. 3. cap.
98, the fame Custom of the Reafonable Part was a-
blifhed in the Principality of Wales,

By the Law of Scotlaud, the Teflator canuot by
bis Tefltament deprive bis Wife or Cimldren of their
Legitime or Reafonable Part. Stair’s Infiit. of the
Law of Scotland, kb. 3. tit. 8. num, 32. Mac-
kenzie's Inflit. book 3. tit.p.]

SECT. L

Of the Perfons who may camplain%' a
Teftament or other undussful Dif-

pofision.

E fhall not infert in this Sec-

tion that Law of the Romans

which allowed Baftard Children to

complain of the Undutifulnefs of the

Teftament of their Mothers #  For

in France Baflards are incapable of

all legal Succcflions, as has bcen obfer-
ved 1 its Place 4.

It 1s to be remarked, that we ought
not to reckon among the Children who
are allowed to complain of their not
being inferted in the Tcftaments of their

i

3. Pretevivion of Children bhath the fame Ef-
feitav Difberifon without Canfe. »

4. And dlfo the Preterition of Parente.

5. Pasewrs cammor difiuherit thewr Childven,
altho they leave them thewr Child’s Part by
other Difpofitons.

6. Undutiful Teftaments ave annulled as to
the undutiful Inftiturron.

9. Horw the Complamr of Undutrfulnefs
pafles to the Hews of she Perfon difinbe-
rited.

8. Au involuntary Preterition.

9. If of two or move Children one alme is
difinkevsted, without bemg particularly na=
med, the Difberifon is null.

x0. FPusfion for the Son who 15 difinkerited,
pending the Appeal from the Semtence gi-

wen i his Favonr.

11. The Portion of a Child whofe Dif-
berfon fubfifts, accrues to the other Chil-
dren

12. Chiddren to whom thewr Pavents leave
lefs than thes Legitime or Chld’s Part,
bawe the Supplement of 1.

13. The Favour of the Perfor who is inflirn-
ted Hewrr or Execntor, will not make the
Dufbersfor 1o fubfift.

14. Brothers and Sifters camnot complars of
« Teftament, as beng undutiful, unlefs
the Perfon nfisented Her or Executor be
an infamous Peyfon.

1.

Teftators who have Children, or o~ 1., chir-
ther Defcendants, whom the Law calls dren can-
to fucceed to them if they die inteftate, #o? be dy-
according to the Rules which have been tmbersted

] . . without &
explain’d in their place g, cannot difinhe- Juft Caufe.

Fathers and other Afcendants, Daugh-
ters who have renounced their Rightto
the Succeflions: For fecing they cannot
fuccecd to one who dies inteftate while
there are Male Children, or any defeen-

ded of Males, there 1s no Obligation

to call them to the Succeffion by Tefta-
ment ¢.

a L2y, & 1. ff. 21 inoff.véflam,

& See the aghth Ariscle of the fecond Sefkion of

errs and Executors in gemeral.
¢ Sec the Remark on the firft Ariscle of the fecond
Seftion, 1n what manner Children fucceed.

[ By the Law of England likewde, Baftard Chil-
"dren are mcapable of all legal ons by Proxi-
ity of Bload, and cannot fo much as fikcesd w0
Jheir own Mothers dying lnzeﬂu;:ﬁe: ulzem\ﬁ”a
“Bitord jn ,[udfnem of Law s nulling 5
'8hd oo be Her to any P:rﬁh- And for the
fusng foalbn itis, thar where the Sraate of 32 #. 8.
% of Wills, fpeaketh of Children, Baftard
C p are not reckoned to be within thas Stanae ;
andeth Patard of a Woman is no Child within tiat

mmw.wqaf%;:.: i, fob. 123, a.]
T CONTENTS.

1. Children cammps be thfinberited withos a

Juft Caufe. | =g

rit them, unlefs they have fome one of
the Caufes which fhall be explained in
this Title &,

a See the fecond Section, in what mannsr Chil-
dren fucceed. ¢

b Primum itaque dlud eft cogicandum, quia tel
wantibus alus quidem necefficgrem imponie lex dif>
tribuere quandam partem perfonis quibufdam, wne
quam hoc fecundum iplam naasam eis debeator,
qule eft filus & neporibus, &’ pawibus atque ma-
wibus, Nov, 1. inprefi %. 2

Liberis de inofheiofo licet difputare. & 1. ff. de
mof. seftam. ‘ foe

Sancimus igitur non Hoore pecitusgiatei vel ‘niri,
aut avo vel avie, praavo vel proavigy funm filium
vel filiam, vel cwterot liberoe prizterire, aut ex-
haredes infuo reftametito facere, nili forfan probia-
buntur inguﬂti;ﬁﬂnr. 135, €0 3 dind Avides

See the fegond and chird Arides of ko
fecond Setion. >

11

#

and, who are furvived by their Fathers,

The Téftators who have no Children, 2. Neither

Ay i
3 Nessher Fathers, %Mzbm, nor tber  orMothers, or other Afcendants, can-r;mf;ﬂ
Afcendants. not difinherit them, uniefs for fome ohe wiyr 4

of feyndpnes.
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of the Canfes which fhall be likewife
explained in this 1itle ¢.

¢ Omnibus tam parentibus quam 1iberis de inoffi-
ciofo licet difputare. 4, 1. f. de moff. tefflam., Nam
etfi parenubus non debewr filiorum hareditas,
propter votum parentum, & naturalem erga filios
Laritatem 3 turbato tamen ordine mortalicaus, non
minus parenubus quam liberss pie relinqui debet.
b 15 ff. do wneff, teflam.

Sancimus non licere libens parentes {uos prate-
tire, aut quohibet modo a rebus proprus, m quibus
habent teftand: licentia m, eos omnino ahenare ; ni-
fi caufas quas enumeravirmus in fuis teftamenus fpe-
claliuer nominaverint. Nowv. 115. ¢ 14. Sce the
fourth Arucle of the fecond Setion, ’

111

If a Father, or other Afdindant,
without exprefly difinheriting one of
bash rhe his Children, makes no mention of
fame Ff. him in his Teftament ; this Silence,
feFas Dif- which is called Pieres.tom, is confide-

3. Prets-
rison of
Children

”"’bﬁ"‘ red in the fame munner as Difherifon
:::ﬁf“t which has no Caufe 4.

4 Huyus verbt de amofftuofo teflamenzo vis illa eft,
docese smmeientem fe, & ideo indigne prasersium,
vel ertam exhzrediatione fdmmotum. L 5 ff de
snoff. teflam. I. 3. eod, Now. 11%. ¢, 3. See the
Texts quoted on the firft Arnicle.

1V.

4. And "The Preterition of Parents in the Tef-

alfothe  taments of thewr Children, to whom

f;;f;::;‘::’ they have a Right to fucceed 1f they dic
inteflate, if there were no Defcendunts
to exclude them from the Succeffion,
hath the fame Effect as the Pretes stion of
Children in the Teftaments of their Fa-
thers. For altho by theOrder of Na-
turc, Parents are not called to {ucceed
to their Children, and that they ought
not to expe& this forrowful Succeflion ;
yet it is juft, that if contrary to this
Order the Parents furvive their Chil-
dren, they fhould not be deprived of
their Inheritancee.

¢ See the Texes cted upon the firfl Arsicle, as alfo
supon ithe vhird Artnle.

, U VA
5. Parenss. Altho a Teftator who has Children
saniot dif had ‘tefe them their Legitri_‘mc or Child’s
sberit | Partiby e Donation, Legacy, or o-
;ﬁ:ﬁf‘f{ﬁ thep Diffifirion; yet he may not difin-
tho they ‘?wrﬂ'-.ft ¥ by his Teltament, or pals
leave shom them by without taking mZtmd?e of
g’l:‘;d' them;sheopin., Bic e ought to infti-
Povtay Tute thein Heirs or Executors in his
etbor' By: Teftamenr, nplels he mentions there-

pofisioks, * ip fome jufk Caufes for difinheriting

m rs T

e S A T I

ﬁ:‘f x ‘“m%m% ol its patri vel marri,

Jatdvo el i, peoabo wél proavie, fuum filium
ggﬁ Y

el cieterte Iberen ‘pratecire aug exho-

»

Tit. 2. Se&t. 1.

redes in fuo facere 1eftamento : nec G per quimliber
donauonem, vel legatum, vel fidewcommuflum, vel
alum quemcungue modum es dederit legibus de-
brtam portionsm : oifi forfan probabuntur ingrau ;
& 1plas nominaum ngratnudinis canlas parentes
{uo wferucnint reftamento, Nove115. € 3,

9 It may be remarked on this Text,
that the lnterpreters, even the moft
skilful among them, have been of opi-
nion, that the Meaning thereof 15, That
to mahe the 'eftament of a Father va-
hid, 1t 1s ncceflary that what he leaves
to his Children, fhould be given them
by way.of Inftitution, and thar othei-
wile the Teftament in which their filial
Portion, or Child’s Part, 1s letc them
without the Quality of Heir, would be
nufl.  And this Opinton 1s fo umverfal,
that it pafles for a Rule; altho it be
cerrain that the Author of thofe kx-
traéts which are commonly called Au-
thenticks, taken out of the Novels of
Fuftrnran, and which are inferted i the
Places of the Code to w hich they have re-
lation, feems not to have unde: ftood this
Text in that Senfe.  For in the Authen-
tick, non licet C. de Lib. prater, which is
taken from thence, lie has made no men-
tion of the Neceflity of leaving the fi-
lial Portion to the Children by way of
Inftitution : which he ought not to have
failed to do, 1f 1t had been his Opinion,
fecang i the authentick Nowviffima C. de
unff. teflam taken out of the eighteenth
Novel, chap. 1. he had been carcful to
infert 1 1t what was crdamned by the
{aid Novel, that the filial Portion might
bc left to them not only by way of In.
ftitution, but alfo by a bare Legacy, or
a fiducrary Bequeft Srve grrs ildud In-
[fstutronns modv, fiee per legatr, 1dem eft di-
cove, & fi per fideccommuffi velinquat occa~
fionem. Thefe are the Terms of that
cighteenth Novel, which he has con-
tracted in that authentick Nowiffima, in
thefe words, guogu velift titulo 5 which
is dire@ly contrary to what this Opi-
nion will have ta have been regulated
by the hundred and fifteenth Novel. So
that this Author having conceived in
thefe Terms the authentick Nowiffima,
and having in the authentick Non hcer
made np mention of the Neceffity of
this Inftiturion, it feems plain cnough
that he did not believe that this hun-
dred and fifceenth Novel ought td'be
taken in this Senfe. Andif we exas
mine carefully the Terms of this hun-
dred and fifteenth Novel, either in the
original Greek, or in the Latin, we fhall
not find thatit is {aid there that the le-
gitime- or filial Portion ought to be left
by way of Inftitution ; but only that it

’ 15

I1I
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is there {aid, that Fathers and Mothers,
and other Afcendants, caonot ditinhe-
rit their Children, nor pafs them over in
filence in their Teftaments, eveén altho
they had left them there filial Portion
fome by Donation, Legacy, or fidu-
ciary Dequeft, or in fome other manner
w hatfoever, unlefs there were jult Cau-
fes for difinheriting them, and that the
fame were exprefled in the ‘T'eftament.
Sancimus non Liceve liberos pratersre, aut ex-
haredes 11 [no facere teftamento; nec, fi pev
quamlibet donationen, el legatum, vl fi-
deicommuflum,  vel alwum quemcungue o~
dim, ers dedeiit legibies debatam portiotiom
IV fos Jans probuabriint iy 1ags atiy O 1pfus no=

mmenaton tigrattudims caufas paseutes fuo

snfes st teflamento. ' Which Words fecm
only to imply, that it is not lawful to
duinherit Children, or 'pafs them over
in filence in a Teftament, altho by o-
ther Difpofitions, of what nature fo-
ever they may be, the Parent had given
them their filial Porrion, as by Dona-
tions or Codicils; and thar if after
thefe Difpofitions o Father, or other
Aftendant, makes a Teltament, he is
obliged to make mention therein of ns
Children, and caunot difinlierit them
without jult Caufc.  And to thew that
tlus Senfe 15 altogether natural, we
might add, that {eemg Fufbiian {peaks
in this placc only of a Teltament which
fhould contain a Difherifon o Preteri-
tion of Children, as appears evidently
from the Words which have been jult
now quoted, it feems to follow from
thenee, that when he (ays that difinhe-
riting was not allowed by a Tefta-
ment, altho the Children had their
Child’s Part left them by Donations,
Legrcws, or fiduciary Bequells, he
meant only other Difpofitionss, and not
the Tefament it felf, in which he fup-
pofes them to be difinherited or omit-
ted. lor can any one fay that a Fa-
ther, who duinherits his Son, cou'd
ever think of leaving him his filial Por-
tion by a Legacy or fiduciary Becg:eﬁ,
in the fame Teflament by which he
Afinherits him ? And much lefs can
;Iﬂ’?iéb& faid of a T'eftament wherein the
Sop is paffed over in filence by-a Preyri-
tiag, 'S0 that we may {ay, that Fubi-

in 2" TEfEment; Jeven altho their filfal
Portion hgd been left them by Dona-

g ﬂu%ﬁi or a fiduciary BéigueR, - W , is,
‘or, in-any othen matiner whstloever, he! oppofition o, the of&inafy‘”ﬁﬂgp ey

2

- did ot mean” thag! 48 other manhes.of

givjog the fliaf Portien fhoutd be in
ehie Tefkament. ie, "{elf "by which the

niah Maving faid that ‘one caninet difin- |
et ¥iaripals over in iletce, ‘Children.

o hould be -
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Child is difinherited or omitted ; hat,
that he meant only to ordain thereby,
that a Father, or other Afcendant,
fhould not only not have power to dif-
inherit lus Children without Canfe, but
even not to pals them over in flence
1 a Teltamene ; and that {uch a Tefta-
ment (hould be null, altho the Tellator
had given to his Children by fome o-
ther Title their Child’s Part.  But even
alrho that other Title fhould be a Tefta—~
ment, by which the Children had been
inftituted Heirs or Executors, whether
for their Child’s Part, or otherwife,
that Inftitution would not hinder the
Nuthey of afecond Teftament, in which
they fhould be paficd over in filence, or
difinhcrited ; which is the Subjeét-Mat-~
ter of Suftimian’s Rule, cxplained inthe
Words above cited, and which regard
only the Nullity of a Preterition, or
unjuft Ditherifon, and which he judges
to be {uch independently of all other
Difpofitions, by which the legal Portion
duc to the Cluldren may have been left
them.

We may likewife add on the fame
Subjecr, that Fufliinan has been carcful
to obferve in fcveral Places, that he had
not fuficred any thing to be put into
his Code, which was contrary to other
Dipofitions therein contained ; and
that he has renewed the fame Obferva-
tion on the Matter concerning the Suc-
ccffions of Children in one of his No-
vels 4, where he proves that he has not
abrogated a Law of the Emperor Theo-
dofius, and that it cannot be prerended to
be contrary to onc of his, for this rea-
{on, becaufe that Law of Theod: fius is in
his Codc.  From whence one might ga-
ther, if whis Declaration of Fufbmians
were perfedly fure, that it was not his
Intention in this hundred and fifteenth
Novel to make it neceflary that the Chil-
dren fhould be inftituted Heirs, in or-
der to prevent 2 Complaint of Unduti-
fulnefs; fince, befides the.eighteenth
Novel, we find in the Cofle of this Em-
peror many Laws, and even fome of his
own, which forbid the Cotiipliint of'
Undutifulnefs, . when, the Teltaror, has
deft any thing to, bis Ghildred by what:
Title foever, whether ‘6f Legicy or
fiduciary Bequeft 4 5 arid whidh Tu this
Cafc give the@hildren only 4 Right to
demand a ‘Shiphlement of the Poyrion,
'dnc t’:O thc‘ﬂl‘ b'y* La.lW- . v ' ’; ‘lmf

We have not made this Remar k.

4

e T
R LS N
.

Ve New 1€ e x, b

i d o
b L 89, 16, 71, 336, Co de itafftoff

ety
5,‘5. V.ﬁ; 20 w t st T
b g S 4



Of Teftaments.

body gives to this hundred and fiftecnth

Naovel,. nor to condemn the Ufage of

this Senfe thereof, which has pafled in-

.t a Rule, fince 1t may be faid other-
wife that this Rule is altogcther cquira-
ble, and that it is juft, that the Chil-
dren being called by their Birth to the
Inheritance of their Parents, it fhould
be left to them with the Title of
Heirs, which Nature and the Laws
give them. And this Rule would be
particularly juft in the Cafes where Pa-
rents fhould call to their Succeffion
other Heirs together with their Chil-
dren. Bur if a Father, having many
Children under Age, had inflityred for
his univerfal Heirefs their Motlicr his
Wife, of whom there was no rcafon to
fear that the would have other Children
by afecond Husband, and that he had
fuled to makculecof the Name of Heirs
with relation to his Children, frang
only their filial Portion or Chuld™ Purr
at cereain Sums; there would be fome
Inconvenience in annulling a T'eftament
of this naturc for that Deteét : Asthere
would be likewife an Inconvemence to
annul a Teftament, whercin a Father
had made a Partition of his Goods
among his Children, without giving
them in the Teftament the Name of
Heirs, if no other Fanlt were found in
it.  And fecing it happens ofien 1
{ome Provinces which are governed by
the wrirten Law, that Fathers make
fuch Difpofitions for the Good of their
Children who arc under Age, inftituting
their Widows Heireffes, and regulatung
at certain Sums the Portions due to their
Children by Law, inorder to avoud the
Charges and Trauble of Seals, Inven-
taries, and Partitions, and upon other
reafonable Confiderations ; we have
thought it proper to make this Obfer-
vation; aild we have been likew:fe in-
duced thereto by the Fidelity that is
due to the trie Senfc of the Laws.

VL

6. Undui+” "The Teltaments which are found to
ifub Teflas Be.}agdqaiful,» either becaufe Children
ments 4re ok Pasieits'are omitted in it, or becaufe
annulled L REE RS ‘ . .

astoths they aré umjaftly difinherited, are an-
undurifyl Duiled avto theandutiful Infticutiong.

Infliention. | £ % ex'canfa de mofficiof} cognoyerit judex, &
Jpronutudaverit-edntediteftamenum, nec fuerit p.o-

Jvodea, ipl jore velciffum eff, & fuwis heres erit
Mndum quem judicatum eft.  L8ai§. 16, f. de
‘tm)’f-' teflans, o Vido, 1140 6 34 inf 0 cap, .
S
" e herenfiar the fifth Arsicle of the fourth Seftion,
and the fixteemth Artisle of the fifth Section of

-:

4‘ H yaent s ,
GWor. 1L

Tit. 2. Se& 1.

VIIL

If the Perfon who had a Right to 7: Hew
complain of an undutifol Teftamenrt had t;f,,,(,m?'
Children, and chanced to dic before he i'm.'mjgl-
had excrcifed his Right, and made his »efs pafis
Demand ; the Children might complain fo th s
of the fuid Teftament in the Right of}{n’ﬁ’/)"f‘
the Deccafed, unlefs he had approved nted
the Teftament before his Death 5. Bue
1t there were othet Herrs, they could
not exercife the Complame of Unduti-
fulnels, unlefs the Decealed had enter’d
the Complaint in his own Lifc-time .

113

b Jubemus in tali fpecie eadem jma nepon duri
quie filus habebat, et (t: pracparatio faétz non eft ad
mofticiofi querelam nftituendam, tamen poffe ne-
potem eandem caulnn proponere. L, 34. C. de n-
off. teflam.  Nify pater, adhuc fuperftes, repudiavic
querelam, 4. Ln g,

St quis nftuuta accufacione mofficofi deceffeu,
an ad haredem finun querdlam uansferar? Paprnias
nus refpondie, {quod & quibufdam refuipts figm-
ficatur) fi ﬂpo& agmitam bonotum  poflethonem de-
ceflert, effe fucceflionem accufarons.  Et fi non
fic perta bonotum pofleflio, jam tamen capes con-
voverfia, vel prepaatat vel fi cumn venit ad mo-
vendam inofficofi querclam deceflit, puto ad hare~
dem uanfive. L 6. §. uiz, . cod,

i Ad satraneos haredes tunc tantummodo (sran/
muttet guerelam) quando anuquis iibiis incertam fa-
ctet purparauohem. L 36. inf. C, eod.

% 1t may beremaiked on this Article,
that it follows from the firlt of the Texts
that are cited on 1t, that the Cluldren
of the Perfon difinherited are excluded
as well as he from the Inheritance, and
that therefore when a Father difinherits
tus Son who has Children, the Difhers~
fon which deprives the Son of the
Goods of the Teftator, cuts off lke-
wife his Children, and all chat are de-
{cended of him, from haviag any fhare
or benefit therein,  For if it were the
Intention of the Law to exclude from
the Succeflion only the Perfon of the
Son difinherited, and not his Children,
and if they might fucceed in their own
Right, in default of their Father who is
difinherited, 1t would not be neceflary
to give them the Right of complaining
of the Undutifulnefs of the Teftament
after the Death of their Father, unlefs
it were only to vindicate the Honour ot
his Memory, which is not the Cafc of
this Text ; the Scqnel of which tews,
that the Son who is difinherited tran{-
mits to his Children the fame Right
which he had to complain of the Tefta-
ment. From whence it follows, that
the Law ‘givi_ng this Right to the Chil-
dren, it {uppofes that in their own Per-
fons they have no fhare in the Inheri-

tance
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tatice from which their Father has been
excluded, unicfs they juftity his Memo-
vy, and get the Diherfon annulled.
Xnd altho it be fard in another Law,
that the Son who 1s difinherited 18 con-
fidered as being dead, and that his
Children fucceed in bis place, Debent
siepores admitts nam exharedatus paser eorum
promurtno habeturs 11, §. 5. ﬂf({u CORjrig.
cum emas hb epur, yet this Teat has
rclation to a fort of difinheniting which
was ficquent in the antient Roman Law,
amd had nothing odious in 1t, not being
founded on the Ingratitude of the Chil-
dren; but 1t turned fometimes to their
Advantage. Mult: nonnata canfa exhare-
daaut flios, mec vt ers obfint, fed ut eis con
Jotanr (nt pute anpudecibus) eifque fidei-
coonmnff mm bareditatem dawe. 1 18. ff. de
Lber.w puft But the Dafherifon which
a Son may have dcferved by his bad
Condudt, 15 a Punifhment which ought
to cxtend to lis Children; for other-
wife 1t would be ufelefs, and would not
even afteét the Son who isdifinherited,
fince he would have by means of his
Chifdren the Ufe of the Goods which
he conld not have himfelf.

VIIL

1t a Father or Mother, who had two
or more Childien, having difpofed of
their Goods among them by a Tefla-
ment, happen’d afterwards to have ano-
ther Child, of which no mention was
made in tik Teftament, and died with-
out dering it; this Teltament would
do no prejudiceto the Rights of the fuid
Child.  For if it was thro Negligence
that the {a1d Tcftament w as not reform-
ed, it would be an undutiful one : And
if it was a pure Efleét of a fudden and
unforefeen Death; as if it was a Mo~
ther who diecd in Child-bed of the faid
Child, whofe Birth fhe perhaps waired
for, in order to fettle her Will; the
Prefumption that fhe could pot have for
the faid Cluld any other than the ten-
der Sentimeuts of 2 Mother, would
fupply the want of a Teftament, which
this unforefeen Accident had put her
our of a Condition to make. So that
this Child would ftill have the fame Por-
tion of the Inheritance which he ought
ro ‘have had, if there had been no Tef-
atnenit at all . But if the faid Father

1§ redtd Blis duobus haredibus inieutis, tev-
1no poﬁ teflamentamn fuftepto, cum ngitave idem
teltathentum fiet, hoc facere neglexiffet 3 me-

tito, utpoté nod raftis rationibus neglefus de inof-
. fieidfo querelam inflitueve poterit.  Sed cum eam in

fucrpe\'lu vita deceliffe ptpponas, repentini cafis
niguiias Pex conjeChuri. Badternm pictatis men.
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or Mother, having no Children at thé
Time of making their T'eltament, had
inftituted other Heirs or Execntors, it
would be annalled by the Birth of this
Child, either as being an nndutiful
Teftament, or as being vacated by the
{aid Buirth m.

danda et. Quare filio two cui nihil preter mater-
num fatam mpueari poteft, perinde virilem poruo-
nem tobuendam effe cenfemus, ac i omnes filios
haedes inflitwiffer, Sin autem bieredes {cupu exwa-
nei erant, tanc de inofficiofo reftamento adhionem
inftituere non prohibetur. L 3. C. de maff. seft

See she fixth Artile of the fifth Setln of Tefla-
meni;. .

, IX.

If a Father, who had two or mere 9. ¥ of
Children, having 2 mind to difinheric!™ o
one of them, did exprefs himfelf in 'dr:n’ one
fuch a manner as not to diftinguifhh him atoness .
from the other Children, f{aying only difnberit-
that he difinherited his Son, without‘d; b“'“’"
fpecifymg him by Name, or deferibing ;"‘m .
him by fome other Mark 5 this Difheri- 7, 5amea,
fon, which would not fall upon onc Son the Difhs-
more than the others, would be with- 4/ #
out efitél, cven as to him whom it might ™%
be reafonable to prefame that the Fa-
ther intended to deprive of his Succef-
fion .

r» Nominatim eshxredatus films & fta videtur,
fifins meus exhaxres efto, fi nec nomen ejus e pef
fum fit: {1 modo umeus fic,. Nam fi plures (unt
filiz, bemgna imterpretatione pouns 3 plenfque re-
fpondetur, nullom  exheredawm efle. L 2. ff de
lib, ¢ pafi.

X.

If the Son who is difinherited having so. Pro-
procured the Teftament to be declared viion for
undutiful by a Sentence, he who was®? 57

Y . . who 15 dif-
inftituted Heir or Exccutor therein had ,j:,,,,,d’/

appealed from the Sentence, and that perding
pending the Appcal, the Sopfhould de-#he Appeal
mand a Provition of Alimony out of the from ths
Eftate ; this Provifion would be decreed Sore'ee
him according to the'Value of the E- i,, favosr.
ftate, and his Quality o,

¢ Dc mofficiofo teftamento nepos contra patruum
fuum, vel alwm feeiptum hievedem, pro portions
egerat & obtinuerat.  Sed {cripwis heves appella-
verat, Placuit, interivn, propter inopiam pupilli,
alimenta pro mode facultamm, quie per inofficeli
teftamenti accufationem pro parte i visdictbaniur
decerni : eaque adverfariom el fubminiftrare ne-

. cefle habere, ufque ad finem lids. 4 27. §, 3. -

de snoffs teflam, "

n XL

’ B el )

If of two Children whom a B ,ﬁéifzk
had difinkerited, one of them eiitevs Avivini)
no Comphaint againft iv, he renomiia
the Inhcritance for his parc ;. “off
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fubfifts, having entered his Complaint, hé has
acorset 30 Bees declared to be duly and jultly dif-
e i, inberited, and the other difisherited

Child on his part gets the Teftament to
be anmnulled, and:comes in for his thare
of the Inheritance with the other Chil-
dren; #very one of them will havein
the Partition of the Eftate his Portion
according to their Number, without
taking him. in who is found o be }'UQH’
difinherired, or who has renounced.
For he having no fhare in the Inheri-
tance, :the Portion which he ought to
haye had remains in the Mafs of the
Eftate, and accrues to him who was un-
juftly difioherited in conjunétion with
the other Children. And if this Child
fiould happen to be the only one re-
maiting, he would have the whole
Eftace p.

2 Qui repudianus animo non venit ad accufa-
tionem inofficiofi rellamenti, pastem non facw his
qui ‘eandem querelam moverc volunt,  Unde i de
inofficiolb teftamentd parris, alter ex hiberis exhz-
redatis ageret, quia ‘refuflo teftamento alter quo-

ue fuccellionem ' ab inteftato  vocarw - &
ideo univerfam hareditatem non refte vindicaller,
hic i obtinvetyt, uteretur rev judicare auftoritare 3

quafi centom viny hunce folum filum ia vebus bhuma-
ms effe npunc, cum facerent inteftatum crediderint,

L 17, f deanoff. tefh, V. L 16, eod.  Exhareda-”

tus pro mortuo habetur. L 1. §. 5. i, de conjung.
oum emanc. hb. g,

IF ome of the Sons difinkersted had only delayed
20 brang bis Athon, without approving of bes beng
difinbersied, or rencuncing the Inberitancs, bus Por-
2em wowld por accrue to the other Chldren by shis
Stlence.  Bur the oshurs yghe oblige him $o explan
bimfelfs and st would be neceffary to have rhe
Queftion abowt bis Dafberifon judicrally difecuffed,
an cafe be fhould wor acquiefce under . V. L8,
6. 8. ff, de inoffic, teftam,

XII.

if the Children have no other ground
of Complaint againft the Teftaments of
their Parents, byt vb?_t the Portien left
rents them thergin is mot fo large as what
,,f':',;f:f,w they have a Right to by Law, or that
their Lgs- the Teftator hath made his Difpofition
tme or which relates to,them to depend on
Childs  fome Gonditign, or ona Time which
the Supplen F1pEBAS the Effed thoreof ; thele would
waior tha Bifficient Grounds for having

ront of wi¥ : .
- pilared veid,  en account of

12, Chile
dren to
whom
their Pa-

he Supplement -of the Por-
vion ‘dap kb them by Law ; and the
'y ’"«*q.‘*ﬁ"-"‘ﬁ ~f~%€@fﬁaﬁmﬂf%§f Ddlay,

would e withéhr offed, Mo as - that
they’ight have; their, whole Righrat
ehe_Sinme wf ' Dusth by which they
acquife itige by’ < L0 0
. CTIN T A ‘ oo N R
wﬁ,@ ﬁﬂ e w&ﬂﬁmr '
. 7 alshon’ hisdere-
§ganrn, q wile nofizivio wi-

' >4g¢$iifn!, ‘bat.they could on- .

‘contra réftanyenvam fratds va! fororis pe

Tit, 2. Sect. 1.

tamento auonem movere poterant, hoc repleatuy,
ne oceafione minoris quantitans tetamemuam jefcin.
datur ; hot in preefenni addendum efle cenfernus, ut, 1
conditionibus quibufdam vel dilagronibus, auc alwua
difpofitione moram, vel modum vel aliud gravamen
tntroducente eorum jura, qui ad memoratam adlio-
nem vocabanwr, unmunita effe videantur, 1pla con-
dino, vel dilatio, vel alia difpofiuo moram vel quod-
cumque onus introducens, tollawr; & ita res pro-
cedac quafi bl corum reftamento adduum  cffer,
L 32. C. desmoff . 1eflam. 1 29, 30, ¢ 33. eod.

See the fifth Artcle, and the Remark chat 1 there
made on it
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NIIL

Whatever may be nrged, eiher on r. 24
the {core' of Piety, Duty, or other Favew of
Confideration whatfuever, 1n favour of ; 771/
the Dufpofition of a T'eftator who had firu..
unjuftly difinherited one of lus Sons, Hewr or
the Teftament would ncverthelefs be £xecror,
annulled.  For the Infhitution of Chil- 4 »of

. . male the
dren isthe firll Duty of Parentyin thar

. D:ﬂmr:ﬁm
Teltaments ».

to fubfift

r Si Imperator fit bares mftunus, pofle wofh-
ciofum dici teftamenium, fepiflime 1cfenprum eft.
L. 8. §, 2. ff. de xnoff. teftam

The Cafe of this Texe appears o be fo different
Jrom our Ufage, shat we did wnor think 3t proper to
Ztve fuch an Inflance. For who with us, to make
the Difherifon of hss Children to fubfiff, would cues
rhink of wnflirurimg the Kng bts Heir 2 And yet this
Cafe mult needs haue been very frequens at Rome,
Seesng it a5 fard in the Text that it has baen ofien
decrded, that altho the Prince were inflituted Hor
by an unduwtiful Ieftament, ye: that fhould be no
mndrance why a Complains ugainfl ity as besng un-
dusiful, fbould not be recerved,

XIV.

Of all the Perfons whom the Law 12. Bro-
calls to the Succeffions of Perfons dy- #hers and
ing intcftate, itisonly thofe who arc 1 SYfrs can-
the Line of Afcendants and Defcendants ;f:,:;i 2
from the Teftator who may complain Tefamens,
of the Teflament as being undutiful. ¢ buny
And this Right docs not pafs to any of **7«4/u/,
the Collaterals, not even to Brothers po the
and Sifters: And they cannot complain ﬂ:}rft):&m'
of the Teftaments of rheir Brothers or Hewr or
Sifters who inftitute other Heirs or Execwror
Executars, unlefs the Inflitution were & 27 #7/a-
{uch as were contrary to good Manne ;:;m ber
and Decency, becanfe of the Quality ;%
the Perfoh who is inftituted Heir or
Executar, as if it were an infamans Per-
fon s. ' \

15 Cognati proprie-qui funt-ultra fraerem, meliog
facérént fi-fe fumptibus inanibus non vexatent ; cum
gbruerc fpam puon bubevent, 4o 1. [ de inefs wfi.

" Netho eorum qui *x wanfverfa dinea veniant, ey
oefﬁs,ﬁam e fovore, ad.dnofficlofi quershasy ad-
mitestur. Sody. W, eed, Tl

" Frawes yol foroves grerini “ab inofficiofl, d&lone
‘ ; b4reean-
rar.  Confanguingi aucdr,* duranté g Cyel
non) icojttra - teftemeegnin Frariiy. ol véldorgris de
moéﬁuk*qwivm &mﬂv@»ﬂﬁu}’ A deript

hatredes
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haredes infamie, vel wuprudinis, vel levis nowe
macula afperganiur, 1. 27. C. o,

Juftinan baving abolghed the Differsnce between
the Asmau and Cognau by bis hundred and eigh-
teenth Novel, why hould not the Brothers by the
Mother’s fide baue the [ame Rithé as Brotbers by
the Farher's fule 7 And would 12 not alfo be equita-
Ble, thas the other mear Relavions, beyond the De-
gree of Brothers, fhumid have & Right to annul an
anfasmons Influutcion, fince 15 Wwould be neverthelefs
contrary to Deceney and good Manners, and agamft
the Spirit of the Law, altho the Teflazor fhould
bave neither Brothers nor Syffers?

-

SECT. IL

Of the Canfes whrch render a Dyf-
bertjor jufE.

The CONTENTS.

1. Childven canvor be difinberized without
a yuft Caufe.

. ‘Two forts of Caufesof difinhc sting

3. Drvere Caufes of drfinherreang Childrei.

4. Divers Caufes of difinhersting Parent .

s. The Caufes of difinhoriting ought to be
[J)’(J’l'f’p].

6. The Huband is nor derirved of b
11711’y Doy, for the lug atitude of b
I3f. rtowa ds the Pareats who gave it

I.

EEING Naturc and the Laws
which call Children to the Suc-
ceffion of their Parents, fook upon the
Goods of the Parents as belonging al-
ready to the Chnldren, cven m the
Life-ume of thewr Parents; they can-
not be deprived of them, 1f they have
not deferved fuch a Punithment, which
raking from them the Gonds, does at
the fame time ftawn thetr Honour, and
cxpoles them to yet greater Evils Thus
the Laws have reftrained the Liberty
of difinheriting, of which Fathers
might be apt to make a bad Ul 4,
either thro an unjuft Paffion, or by the
Impreflions of a Mother-in-Law, orof
other Perfons b : And they have regula-
ted "the Caufes which may deferve dif-
inheriting .
"4 Inftitutiones bemgne accipiuntur, exhareda-
denes swem non adjuvande.’ /4 1g. inf. f. de
liber. ey poft bared, sifl .ugl exbared.

Bujus verbi de ingfficiofo, vis lla eft, docere im-
mergneoittfe, & ifeo indigne practeritum, vel exhee-
redatomd Ky’ fuade inoff. reff. '

& 1noth teftamentum dicere, hoc eft, al.
Jegare quarelixligredari vel pravesiri debperit, - Quod

leruruque accidit . cum faifo parentes inftunulati,
Eb;msv fuos wel exhieredant, vel pravtereunt, L 3.
DB - ‘ by s %";"l‘\, L

Noneft cnim' confiniehdum paventibus qul in-

juriam adv%rfus liberos; (s teftamento induguse,

3
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Quod plerumque faciunt maligne circa fanguir
fuum inferentes judicium, novercalibus delinim
tis sfligauonibofque corrupu. L 4. eod,

Cum te pretans religionem non violafle, fed + -
rit conmgsum quod fueras {oriita diftrahere nolu
ac proprerea oftenfum atque irarum patremn ad ..
batedanoms notam piolapfum effe dicas, inofficio-
fi 1eftamenn querelam infene non veaberis, L 13,
C. evd,

¢ See the Articles whish follow,

IL

'T'he Caufes of difinheriting Children
may be diftinguifhed into twd forts:

2. Twe

orts of

Caufes of

Onc, of thofe which concern the Per- gygnberst-
fon of the Parents, as if a Son has at- ing-

tempted any th.og againft the Life of
his Fatlfer : And the other is of fuch as,
without dtrempting any thing direltly
againlt the Perfons of the Parents, may
deferve their Difpleafure ; as, if a Son
engages himfelf in an infamous Profef-
fion, as fhall be mentioned in the fol-
lowing Article. But altho thefe Canfes
be difterent, according to thefe two
Views, yet the Laws give the Name of
Caufes of Ingratitude to all thofe w hich
may dcferve difinheriting d;  quahifying
with this Name every thing that is con-
trary to the Duty which Children owe
to their Parents. For this Duty im-
plies the abftaimng from every thing
that may jultly draw upon the Children
the Wrath of their Fathers.

d Caufas autem ingratitudinis has effe decernimus,
5t qus, &c, Nov.113. C-3.
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Fathers and Mothers, and other Af- 3. Drvers
cendants, may difinherit their Children €a4/es of

if they have atrempted to take away
their Life, either by Poilon, or by
other ways ¢: 1f they have fruck
them f, or abufed them, or commirted
any grievous Offence againft them g :
It they have not relicved them out of
Prifon, by engaging to prefent them in
]udfgment, or ta pay the Debr for them
as far as thewr own Circumftances will
allow them 4: If they have fuffered
them to remain in Captivity, while,
they were able to redeem them7 : If the
Father having been-mad, theyhad neg-
¢ Si vitz parentum fubrum per venenum, aut alio
modo infidari tentaverit, Nov. 114, 6.3, § ¢
Sec on this Article.. the third Section of Heirs and
Executors in getieral. R
. { Si'quis parentibus, fols manus inwalerit. . é 3.
£ Sigravem & inboneftam injuriam eis inje
dite$ 2. .
b’ $i quemlibec de pracdittis
effe tontgerit, &e, d.r. 6,8, ‘
i Si wnum de praediCtu pasensibus in,
deaneri connigerit, X&' 4.6 .y3, '

parentibus nc. ;|
o

¥+
capt o
e '

»

difpinheri
ang Chii-
dren.



Of Teftaments.

:d to perform thofe Qffices towards
. which that Condition may have
lired /: It by any Violence, or other
iwful way, they had hindred bim
n difpofing of his Eftate by Will:
And if the Father bad dicd without
being able to make his Will, and to dif-
inhenit the Son who had beea guilcy of
this Violence, this Son would never-
thelefls be deprived of the Inheritance m:
If they have accufed their Parents of
other Crimes befides Treafon aganft
the King, orthe Staten: If a Son has
committed Ince}t with his Mother-in-

Law o: If he ontratted any Fa-
miliarity with Scclc'r%m, apd, led the
fame kind of Life with them p: If he
has taken up an infamous Profeffion
which his Father did not follow ¢4: If

a Daughter prefers an infamous Lifc to
a married State »,

{ S quis de pradiftis parenubus funofus fuer,
&c. d.c. 12,

m Stconviftus fuent aliquis Iiberotum ex eq aua
probibuenit parentes {uos condere teftamentum, &e.
d.c. 6 9. See the tenth Asnicle of the third Sec-
tion ot Heils and Execuross in general

p S1 eos in cruminabbus caufis accufavert, que
non funt adverfus prinapem, f{ive rempublicam.
doc §.2.

St delator contra parentes fihus extuerit, & per
fuam delationem gravia eos difpendia fecertt fufh-
nere. doc. §. 7.

o 51 noveice fux Gims fete immifcuei. 4. ¢
. 6.

P Si cum maléfias homimbus ut maleficus veifa.
tur. d. ¢ §, 4.

2t 45 m the Greek wend gapudnoy cum venefias,
Tut whatever Senfe we grve so this Word, 1t would
feem that this Canfe of difinkerssang ought not to
ke confincd to the frequenring of the Company, and
imutaring the Example of one kind only of 1wiched
Perfons.

q S prater voluntatem parentumn mter arenaiios,
vel mimos fele filus fociavenit; & 1n hic piotef-
fione permanferrt : wfl forfitan enam parentes epuf-
dem profeflionis fuerint, d. c. §. 10.

r Si aliqui ex pracciétis parentibus volenn fuz fi-
hiz, vel hepti mautum dare, & dotem fecunoum
vires fubftanfiz fux pro ea przflare, iila non con-
fenfent, fed luxyriofam degere vitam elegeut. d.c.
S 11, v kLo1g. C. de inoff. refl.

We bave woz inferted 1 thes Article the Lifl of
the Caufes of difinkersing, which Tuftinan bas
colletYed in this bdndred and fifteensh Novel, which
ds that, of Herefy. For the Ufage of this Caufe ba-

‘aing cafed for a lomg sime in France, whilft the
Proteflanyy bad she free Exercsfs of thar Relrgion, 1t
Wifed bu.tho prefint Sitsation of Affars for

148 Ritgfon, in thai the lase Editt and De-
ha @ibay from them ihat Liberty

N “lbichr rmerly enjoyod,

| Ay i M d. rafiramed the Canfos for dif-
inberjving Clildrem 1h thoft svbich, we'haré juft now
’”Wm and bad reeited afl others, yer we have
',;ﬁ"f ce anosher Caufe of.difinberssung broughs in-
"riiufe by the Qrdinancs, which havs given Permif.
45 to Fatbers to difinberst thar Children who
vy ‘iﬁﬁﬂ their Confent, allowng only Sons af-
v+ they bave #ccomplifire

liffeed'shicty Years of Age, and
:vi%(‘;}mhms after tiwy ars paft Tive and twenty, be

[ & L)
Ry

Tit. 2. Seét. .

marry themfelues, aftei they have m 1 duufol min.
ner defived the Counfe! and Adsice of therr Fathers
and Motheis @, 4nd r1ughs not there be pther 1 1f
Canfes of difinkersting ? As, for inflance, 1f a Siv
bad attemprad 1o murder his Mather-n Tau, bu
Facher's Wife : If on any ncrafton be had farhd 14
any flentsal Duty towards his Parenss, fucw as to
fusmfh them urch neccflaries m ther Wanss.

a Ediét of Hery L an the Year 1596, Oundi-
nance of Blos, A, g1,

IV.
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Children cannot difinhent their Pa- 4 2w
rents, except where they huve a jult €05

Caufe for it; as, 1f they have attempt-
¢d any thing againit chor Vofey
they have pur them in danger of lofing
1tby fome Acculuticn, excepr 1z be n
the Cafe of Tie.fon, mentoned 1n the
forcgoing Articler : If the Father hes
been gmlty of Tneelt with the Wife of
his Sonw . It the Parcnos b ve imploy-
ed unlawtul means to Lindor then Ghal-
dren from making ther Tellawenss x
If they have abandoncd them in thei
Madnefs y, or in therr Ciptinity <
Aad if the Father or Mother nave at-
tempted to take aw ay the Lifc or Scales,
the one of the other, by Poifon, or o-
therw ifc, their common Child may difin-
herit the Author of fuch a Crime a.

s 5 _venenis, aur maleficiis, aut alio modo pa
rentes Al yna infidiac probabuntw. Nov, 1154,
. q S 2.

t 5 parentss ad mteritum vix hiberos {uos tradi-
derint: cira tamen caufam que ad majeftatemn per-
unere cognofatmn. dee, 4. § 1.

#% 51 pater nunw fuz (efe mmmicuenit, 4. ¢ 4. §. 2.

x 51 pasentes filios {uos teftamentum condere pro-
hibueint, m rebus 1 quibus babene teftandt hicen-
tam, d.c §. 4. -

y Sthbens vel uno ex his 1n furore conftituto,
patemes cos cmaie neleserine, 4, 6. 3. 6. €.

T His <alibus cuam cladem capuvitaus adjung
mus, &c doec. g, 6 7.

a $1 contigent auem virum uxord fur ad inseri-
tum, aut alienauonem menus, daie venenuny @ aut
uxaren marito, vel aho modo alterum vaa aleerius
infidiari: tale quidem, utpote publicum cruwen con-
futuum, fecundum Jeges examinan, & vindittam
legscunam promerert decernimus @ liberis autem effe
licenuam nuhil in fuis eftamenus de faculanbus
furs dli perfonz reltnquere qua tale feelus nofcuur
commufiffe. 4. c. 4. §. 5.

V.
It 1s not enough to juftify the difin-

dip nf erst-
mn, Fd
li 26245,

5. The
Cilhfes of

heriting, that the Parents, or the Chil- ; finberit-
dren, mention the Caufes of it in their  ,ues,
'Teftaments , but the Perfons who are s be pre-
inftituted Helirs or Executors ought to wed.

prove the Fadts ypon which the difinhe-
riting is grounded : And if they prove
them not, it will be null &

b By the antiens Roman Law, phe Son who was

difinkersted, and who kad o mind 1o bring his

Complains agamfi s, was obliged i1q make it appear
' thas
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that be wac wn ofily difinhorsted. Hupus verbi de
mefficsofo yis lla eft, docere unuerentem fe & ideo
thdigne p i, vel et exbaredanone fum-
motum, L g f. de meff tefl, Liber: de mofficiofo
querelam contra teflamenium puernum moventes,
probatonem debent praftare, quod obfequinm de-
tmum juzer prous 1phing nirmg rehgio flagiaba,
parentibus adlubneriar — mifi {uipts haedes often
dere tualaes ot mgratos hberos contra paientes exa-
ufle, i 28, C.demof. tef. [ ut Juthnnn ordered
2hat twe Cawjes of difinheriteng fhould be proved,
ndt forlan probabunun mgiar Noz. yig. ¢ 3
And it is aljo the gener al kule, that no Aaufazien
15 regarded wnlys it be proved.

Vi

6 The Altho Parents may deprive their un-
Husband  graretul Childicn of thar Eftate, and
‘:_"1“;’{‘(’:‘ cven revole Donations which they may
iu e, havemade m thar favour, as has been
Doury, fatd 1nats place c; vet if a Daughter
for bhe - who was endowed by her Father or
f’f“;;”;;’f' Mother, or any other Afcendant, had
0 T fallen nto the Crime of Ingratitude,
th, pe- the Marriage Portion that was given
rent- whe or promifed to the Husband would ne-
gave #.  verthelel< be due to him. For as 10 him,

the Charges of the Marriage which he
1s bound to bear, arc a juft Title for
him to leep the {fad Mariiage For-
tion, or to demand 1r, without any re-
gard ro the Fa& of his Wite 4.

¢ See the fecond Article of the Sefhon of Dona-

Prons.
4 Patrona dotem pro hberta e
nod exntent ingrata, non reunebit.
L de yure dot. v, L. 24. C. eod,

fmmlffhm,
-« 69. §. 6.

SECT. Il

Of other Canfes which make the Com-
plaznt agasnft a Teflament, as be-
ing undutiful, to ceafe.

1. The Complanit [{Kd!}ﬂ a Teftament, as
bewng undutiful, ceafes by the Approba-
toon of 1he Teftament. g ?

o If the Perfou difckerited, bomg a 1ega-
tee, vecerves the Legacy, he approves of
the Dafbersfon.

3. What a Guardian does for his Minoy
otght 10t 10 bt himfelf, noy what be does
for bim[elf to be of any Prejudice to s
Mivor,

4. He who approves of the Teftament by any
Aty is excluded from entring a Complaint
agaifd it, as being wndutrful.

5. This Compinint prefiribes in frve Tears
time, 1f there be no guft Caufe of Excufe
for the Delay.

6. If the Aitwon of Complatur ic let drop
for want of Profecution, it 1s not afier-
wards received.

The CIVIL LAW, &

Boox III.

5 The Compliant on the fuore of Undut:ful-
nefty doer wor exdude the Ation on the
H.od of Fogesy, nor the Atton of For-
gury, the Complamt of Undutifulnefs.

8 “Oue may plead the Nudhties of the Tef-
rament, or the Undutifuluefs of i, fuc-
ceffewely one after the others

I

F the Perfon who is difinherited, 1. 7

altho without juft Caufe, had once Complame
approved of the Teﬁaﬂm.xt, ~the Thf- a{;;:ﬁz:;
herifon wonld have 1tgEfteét, whether being
it was by an exprefs A<t that the Telta- undunil,
ment hg;j been~approved, or by Adts ceafes by
which did imply the faid Approbation, zﬁ;ﬁﬁ}’m—
as fhall be explained by the Rules which |, ;:ﬂ‘{
tollow 4.

ment,
a Quid ergo fi alias voluntatem “teftatoris proba-
veum © Putd in teftamento ad{eripferim poft mor-
tem patris, confenuse me ? Repellendus fum ab ac-
aanone. L 3. m £ ff de moff. seff. See the
tollowing Articles,

I1.
If i the fame Teftament which con- 2- & tbe

X L P dif-
tains the Ditherifon, thete were a Le- me;f{izt;r
gacy left to the Perfon difinherited, as, Lemg Le.

1f %4 Father having difinherited his Son, gasee, re-
had left lum a Legacy, faymng, That cerves the
altho he were unworthy to have any f'f:g;ff;
fhare ar all in his Succeﬂ]m, yet he left ,Z’; Dif-
him out of Commiferatfon a certain hersfon.
Sum; or a Penfion for Alimony; and

this Son had received the Legacy, he

would thereby have approved the Tefta-

ment, and could not any more complain

of his being difinherited. But if this

Son who s difinherited, chanced to
difcover fome Flaw in the Teltament

that would be fufficient to annul it, as

if it was forged, or nuil, thro fome
Nullity which had been hid ; the Le-

gacy which he had received would not

bar him from the Right of impugning

fuch a Teftament .

b Nlud notiffimum eft eum qui legatum percepe-
tit, non relte de tnofficiofo teflamento diGturum.

L1o. § Y. [ de mnoff. teft

Poft iegatum accepum non tantum liceby falfum
arguere teftamentum, (ed & non jure faltum con.
tendere : inofficiofum autem dicere non permittitur,
b s. ffs de bis que we indig. anfer.  Seothe foventh
and eighth Articles.

.

11

If it fhould happen that the Perfon 3. Whar s
who is difinherited is Guardian to ‘one g"‘;ﬁi“,’,’i‘
to whom the Teftator has left a Legacy yhor
by the fame Teltament which contains sughs nes
the Difherifon, and that by virtue of s burs
his Office of Guardian he had received #m/}

. . . (3 X
the Legacy left to his Minor; this wouloc::rﬁ’df,’, for
n
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Fimfelf ¢ not be an Approbation of the T' fliment

;’;‘; ;f'y with refpeét to himfelf; and what the
vo b} ae. Intereft of his Minor had obliged him
fior. to do, would be no Hindrance 1o his

bringing his Complamt m hiy own
Name agamnft the faid Teftament, as
being undutitul.  And 1t on the contra-
ry, a Father having difinherited his Som
who 1s a Minor, had by the fame 1 ¢f-
tament left a Legacy to one who hap-
pens afterwards to be appomted Guar-
dian to lhc%?\on thar 1s difinherited
the Complaint which the Funéuon of
this Guardian w ouitrelige him to cnter
agamnfl the faid Tellament a3 Leing un-
dutitul, would not render i unworthy
of this Legacy.  And Lkewife the De-
mand of the Legacy woald not exclude
him from bringine a Complamt againit
the Teltament, as being andutfal, on
the behalf of his Minor, of 1t be will
grounded . And 1t would be the fume
thing 11 a Guardian were bound,  as
fuch, to impeach the Teftament of the
Father of lus Minor, as being torged,
1f i the fard Teltamenr, which by the
Event was declared to be genuine,
there were a Legacy left to the faid
Guardiand. Tor inall thefe Cafes the
Guardian exercifes the Rights of two
Perfons who are diflinguithed 1 him,
that of the Guardian and that of his
own, fo that he doce himfdly no preyi-
dice by any thmg which hrs Dty of
Guardmn requues of him.,

¢ Sututor nomine pupith, ayus tutelam gerebar,
ex teflamecto pans fw Jegatim acceperat, cum
mibnd etar 1pft turns seliétam a patee fuo @ mibdony-
ns poterit nonune fwo de motheolo paris efta.
mento agee. §. 4 1f7, de racffs teflam.

Sed fi & contruio puptlls nomae, cu mibntaelie-

tuin fueiar de inofhaofo eger, & fupaats cft, sple
(rutor ) quod fibi an teftanento ecoden legatun ae-
hetum eft non amitue, §. 5. 20d.
* Tutoiem qu pupi’l fur womme, falfum vel inof-
faofum teftamientum dixit, non perdete fna legara,
i non obunueiz opuma 1auone defendmm. L, 22
Al de bis gua ue ond " Quia ofhon necedlinas, & w-
ron1s fides exeofata cfle deber 4. L

d Tutoribus puplit nomune, fine peuanlo epus
quod teftamento datum el azere (poffe) de mofh-
ciofo, vel falfo teftainento, divi Severus & Antom-
nus refcripferunt, /. 3 1.e0d.  See the fith Ai-
ticle of the fecond Seclion of Legacies, and the fes
venth and cighth Aincles of this Sefton,  the
Jad Tusors would be v vy ali adwifed, of they Mhowuld
emit to make the Proseflations which are ufually
mads in the like Caftss .

IV.

4 Aswhe  If he who would complain of a Dif-
:f,g?ﬁ:ffhﬁrifon, or of fome other nndutiful Dif-
mmcby - pofition, had treated with thg: Perfon
oy 4%, jdtituted Heir ‘or Executor, either for
Hisexciud-d phemhole Inberitance, ora Part of*ir ;
Soman- 636 had bought any of the Effects

G

Tit. 2. Se. 3,

thereof fiom Inm, knowine iim t¢ o,
Heir or Laccutor, of e had hired of hoe
fome Houfe belong ing to the Succeifion,
it he had pad him a Sum of Mones
which he was mdebted to the ' eilator.
o had recoindd Payment of a Sum
which the {ud Eaecutor, ora Legared,
had been characd by the Teflator to Py
w him = "Phdfe hnds of AGs, and o-
thers of the like nature, would be Ap-
probations  of the Teltament, which
would bar him from bemgine 2 Com-
plamnt againft the fame, as Long undy

ritui e,

¢ S haveditatens ab bave Tbas ruft nes esdunedy
u emerunt, vel res finpula, Lientes eoy haredes
(fley aur conduveruut preda, alindve qud funle
fecerunt 1 vel folvenunt have i quod teftaton debe-
bane - judicm defunét agnofeere vdenun, & 3
querela exdluannnn, L2308 10 ffo deanoff 1AL

5 condwiont pueie tettwor haiedem uthe in
peifona filn, vel akerns qu candom que dhime mio-
vere potelt + & {aens s accpit videndwn ne b m
offuioft querela excludarue . adenovic eni pdicm,
Lleor eft, & U Jegatarws g, vel fhau Lba dede:
& poteft dict excluds cum, maxune {0 hacedem
jutlerac daie, 40 S, § 1o e d.

Qur aurem agnovt yudicum debunctr, co quod de-
bram prternum pro hareditana pares peifolvie, 1l
aho legmimo modo fansdear . enam i minus quam
u dt.‘bt:-b.llm, vehctumeeft o f1 v mayor vivmo quim-
que anurs eft, accufme ur moflivofam voluntatem
pauss,  quam probaviy, non poidls LS. 61
Co 004

V.

EIS}

LOTURS AUY
ST
d et

"y

If the Son that 15 difinherited bcing o ths
of tull Age, had Jer five Years pals Compbons

1

without «nuing his Complunt, ateer

Dre il !ng

ate los s

- il
he hoow he was difinhericed, and that 4,

boing prefent on the Place, he had fuf-
fred the Perfon who was mitiumed
Hcair ot Lxecutor, whether 1o was his
Brother o any other Perfon, to contt-
nize m peacedble Poficflion of the Goods
of which the Ditherifon had fiript him,
without being able to alledge any Ex-
cufc which had hindered him  from
bringing his Aétion , this voluniary Si-
lence, bung jomed to the Profomption
that the Difpofition of his Lather was
uft, would make it be prefumed, vnder
thefe Circumitances, that he had ap-
proved of 1t, and therefore his Com-
plaint ought not after that to be re-
cetved /. _

F Adolefcentiz tempus non imputan m wl quin-
quennium libeus, cupus praforpuo feram mofliciols
quaftionem movenubus ;oppon: folet, manifeflé an-
te defcupfimus. L 2, Co 1n qusb. canf. s 1ategr. teoff.
rec n. cff. .

Nifi pater adhuc fuperftes, vel rcpudiavie quere-
lam, vel qunquennio tacutt. 1, 1. n fi G de sgoff,
reff. Phine {i poft quinquennium moffciofom dici
caprum eft, ex magna & pufta caufa, &e. L 8. §.

slr. ff. eod.

j .A.l[ho

l/'en tl
i
Cuddp o
the Duay,



&, If the
Ablion of
C ommplains
a5 let drop
for neant
of Profe-
culton, 1w
1 ot af-
o0 vards
nrc:utd.

e~ Lhe
Complant
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% Attho vy Prefenption of five
Years may feaw to be too fhott a time
to c.tmgen a Bamand of an Inheri-
tance, and thar an Henr may bring his
Acoon for an Inborirance at any ume
withm thetty years, yet we opghbt to
made g ecat Diference between the Si-
fen o of 1 difinhersted Son who fibears
t weranence his Addon under the Cn-
combtonces eaplamed  inotlus Article,
and the Stience of an Hew who 15 not
deprived of the Inheritance by an A
of Drtlierfon - for whereas he who Is
not difinhertted hos only the ordimary
Profermtor to b atrad of, and that
oo Roel romans mone whidlt the tume
of Lt Predupiton is not eapired , the
Senyv o ditinherited 1 exeluded from
thie Succc fion by an eaprefs Tatle which
depticcs lum of 1t, and makes 1t to pafs
to anether. So that 1t 1s both his Duty
ana his Interefl, and tor hrs Henour, to
amnul the fud Tiatfe, i€ 1t 15 poffible for
Inm  and it he lees the tive Years run,
having no bLecufo to plead, 1t may be
alle dged againdl bim, aither thar he has
futicrcd this time to pals, that the Procts
of tl ¢ Caufis of the Dibhenfon naght
porul, ot that his Sdence was only
the Hilear of hus Conferoufnels that he
was juflly difinherived,  Ir 15 becanfe
of thefe Confideratrons that we have
judged the Rule of the Rowan luaw,
wluch makes the Complamet agamfl an
mndotiful ‘Fofiament to ceale atrer hive
Yeors Silence, when there appenis no
jult Canfc for the Delay, to be jult and
equitable, efpecrally under the Crreum-
flonces which we have added, and that
thus om Ulage might approve of 1t,

VL

¥ aSon who 1s difinheited having
cuter \d lus Complaint againdt the Tefta-
ment, lets his Aduon drop for want of
profccuting 1t within the time limired
by Law, this Silenee, or Non-profecu-
ton of the Suit, would be inftcad of .n
Approbation of the Teflament, againft
w hiich he had brought his Complaim ¢.

£ S qu poft rem wofficiofi ordinatam, litem

deteliquenn, poftea non audwen. L 8. §. 1. ff de
inoffs tefl

VIL

If he who isdifinherited by a Tefta-
ment which he pretends to be forged,

Boox ITIL

having firll entred his Acnon on the en ke

fiore of Forgery, had been calt mw i,
that wouald not harhim  fiom bringing
his Complaint agamfl the Teflament,
asbeing unduntyl  For aldho the Tefla-
ment were not forged, yet the Difhers-
fon mught be umyult  Ynd of on the con-
trary, having beson with lns Complamnt
agaumst s berng difiberited, he had been
declared to have been duly difinherited,
e might nevertheledy impuen the 'Tef-
N pc e

tament, as bong forogd™” For ar the
Felftament 1 torg’d, thf Difhenfon can-
not {ubfift, even dedvd 1 had been tate-
ficd in Jmigm®h b

b Iam quuinofiaofi querclany delaram non re
nutty 3 Al accfanone nun fubmovas plast 1dem
obfetvai, & & econtue talh comee mlemo

vidtus, poftea de mofliciofo aftionein exercers ma-
tuett, L34, C. de neff. ufl

V1L

It he who had right to complam of a
Teflament as bong undntitul,  thould
hhkewite pretend that thee was fome
Nullity 1in the Form of the 'lflament,
and that for (he quicher Dafpatch, and
to avod a3 Surr abour the Usdutr-
fulnefs, lie thould defire thae the Quef-
tion touchmg the Wullity might be dif-
culled m rhe firft place, 10 would be
jull and cquitable to begin firfi with
that Queftion; and if he fhould be
cafi in that, to admit him afrcrnards to
his Comploint agamft the Teftament, as
bung unduttul. Or 1f having begon
with tlus Complawng, hehad difcovered
attcrwards fome Nulistv in the Pefla-
ment, asit {ome of the Witnefles were
under fome Incapacitics which had not
been known, and which came alter-
wards to be difeovered, it would be juft
to adrue that Allegations. But st the
Circumftanices do not requ.re that thefe
two Caufes thould be divided, 1t would
be proper to join them together 1n one
and the fame Aéuon £

¢ Contia niajotes vigmnti quinque anms duplicem
afionem wnterentes, pimam quafi teftamentam non
fiv pue perfectum, alteram quali mofliciofam licer
poe perfetum, prafenpuo ex puoris judien mora
qlliﬂquenﬂﬂh\ rempurf& non nﬂﬁ.l(l{l‘. Q!m ofﬁccrc
non ceflanubus non poteft. L 16. C. ds jnoff. seffam.

{ Suqus sinum dicar eftamentum, vel ruptum &
mofficiofum, conditio et defens debet wumm pring
movete volet, L 8. 9. ¥2. f. eod,

We bave added thefe laft Words to the Article,

becaufe ¢ 15 osr Ufage mot 10 dvide Asons that may
be joincd 3n ome,

SECT.
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Of Undutiful Teftaments. Tit. 2. Se. 4.

SECT. IV,
Of the Efeids of the Complunt  a-
ganft 2 leflamnt, as being undn-

tiful.
The CONTENTS

T I_f?])t‘ ‘Tl_ﬂtl'ﬂf b lLﬁ 1&]] than the
LooitimemeRoition due by Lasw, 1 onghe
10 be mnde np

2o The Tifumeit
all the (Mo
bees o Teflivment at all

1 A Cafe whoe th Complana of Uaduts~
fuluclv augments 1he Povtron of 1he St
who o> anflitated-

4 Exp rvagmn Donatoaas aud DGy aee
dvmeiihed, 1o medcrp o the Logitnie o
Do trcus du by Taw o Chidven or Pu-

a2 t[(’(,l.lr‘l.’(i I fl;il/l.’/,
ol 1f there hud
’ TR

-

Pl
s T Tegraes of ae undutrfe ! Teflanca

fulf 1~
1o ahe I the Complasnt of Undutifulnefs
icflaser were agunft a Pellament m wluch
baslefs lrys < i he Po
than e M0 othat Wrong were done to the Per-
Lequtime torvwlio comyl.z.m of 30, eneept that he

or Paton v gs thaehy reducad tooa Portion [l
ducly thm whu was dwe to lom by Law,

f,f}:,’,:‘“ with ot brondme o owah any Aeca-
weadeup, Aatton, te THee b dhe Corrplamt

world ounty bo to procare him aSupple-
mens f s Legminime, or Porton due by
Law, fach 2 1t onghtto be aty *hug
to the Rules swhich flafl boe ospladme
m the followmg Fitle .

a 56 geid munas Jegituna portone las derditum
e, qui s antgqus lopbus de mofficoto reftanenco
actionem mevere poterant, hoc replearr . Ne oce
cafione nunou quanutats eftamenim vefandatu.
LoaaoCode moffe sflo loys. eode See the nbeh A

ncle of the fudl Scétion, and the Bemark vpon gt
*

11.

2. The If the Teftamenr 3¢ declared to be
Teflament yndutiful, the nfhruuon of the Hers
being des 1 F yecutors whom the Teflator had
clared un- -

dunsful, ait Pt 10to the Place of the Complamane,
the Chid- will be vacated, 1f the fud Heirs or

dren fue-  Hyecutors weie others than the Clul-

r‘z:‘f";‘{l dren of the Teftator. And if they
beem my - Were his Children, who onghe ro fharc

Teflamens the Inheritance with him who was un-

asall,  juflly difinherited, their Portions would

be diminifhed, by taking from them not

barely the Legitime ov Portion due by

Law to the Perfon difinberited, but the
Vou IL

¥2)

rtre Portion which he would have had
e the Inherttance, 1t there had been
10 Veftamen: ar all 2.

& Quantum ad iwfiutionem haredum peit ner,
teftamento ey 4€uato, aq pacennin haieditatem ibe
o> timauam ab ireftaro ev aqua parte peiyenne,
N L hya el v g,

. Lo wondd fiem a5 i this Tent related only 10 1he
Nullity of the inftitusion of Herr< thap werd St
&ersyan the room of the Choldren Sefrrberised < oaz
that as the un lusiful Leftamenr o anaslled ouly 20
fo what copeernce th, dignky twe, and that the
Lraactes boqueathi U thorcy, o 1kl as poall ve
fhewn m the fysh, Avtude, of 1l Hpitor baving
difinberied onvy one op byt e ved mifprtused
Fis other C hildien 1n Hncoual Lortion | it ol d
feers mos 1o be ameeable o) v 1 (v D f2omr
Ufare, thuas the Nulisry of the Diflney, It
rewder the Condiveon of the Chvd rian oy ot hig
the Father had diftimennbed Fy 100 000" Fay wind
rafen fome bhave bien of fituiet, that thyy hyl
oucl t anly o comprehend the bare Nulluw of the
Difberyjon.  See (he tollonuwr Avugle, “and th
Reauk made un o,

]
1y

1
If & Teftator having tvwo Song, had © A ¢ %
~ ‘ I
ifhituted one of them  bis Heoir or et
L e

Laccutor for a lefs Portion than that ST e
viich would hate come to his fharc Saine
1t his Tather had died ieeftate , and angmea:s
"mabing no mention of the other Son, 1€ Prter
or difinherieme him, had infatored 4 “"w{/'f ‘::‘
Srrunger his Her or Evecutor for the /hn:u‘d.'
Swplus ot hus b fate , the fud Inftita-

tion bung made vood becaule of the
Prewrirton v Thifherdon, the Com-

plunt ot Undatfulnefs would have this

bticet, that the Tnherttance would be
dinided between the two Sons, as i

thae had been no Teltument made

By which means st would happen char

the Son who was wflituted, profiting

Ly the Complanr of thc other Son w o

was excludid, and thereby perting a
Motery of the Eflate, would have

mote to fos fhare than was lofe ham by

the Teltument ¢.

¢ Mater decedens extraneum ex dodianre haseidern

fhicug, filam unam ex quadiante, alreram prate-

1he 2 hae de inofliciofo egit & obunue. Quaio, feuip

ta filig quomodo fitceunendum i » Refponds, fiha

pratenity id vindware debee quod inceftata mane ba-

biwa cflee. & vo. ff. de anoff teflam,

Lhere 15 this Diffurence letween the Cafe of thi,

Arbicle, and 1hat of the Remar' whieh has Lees

made on the forcgotng Acticle, Ihat wn this 1t 15 be-

caufe of the Laciufion of the Stranper Heir, that the

Portion of the Son who was nos difnbersied hargens

1o bs augmented

Iv.

1t a Father, or other Afcendant, had 4. rxers-
made Donations either to fome of his vagar:Do-
Children, or to other Perfons, or fettlcd #310%sand
Douwryes
Dowries or Marriage Portions, (0 as . g
R tO nifhed, ¢o
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malewp  to demimfh hs I'Pote in fuch 2 man.

:”" L ner as that rhore wald not remaun Ef-
e, or - -
Toreeme FCS enongn to facsty the Legitme,

due by awot Purtions due by Law to the other
10 Chal- Cinldren#reckonmng imo the Btate the
drenor \ylue of the things given away , thefe
Parertis o travagont Donations and  Dowries
woudd pe lable to be complamed of,
as Lo comrary to the Duty of Poreats
towards thar Children, were there a

Teflument v not , and o mal wouald |

be cut off ftom the faid Donariens and
Dowries, as would be neecflary to make
up the legal Portions of the Children,
cien altho the Donces, and the Dangh-
ters who had been endowed, fhould be
withng to abitaia from the Inbernrance.
And it the Donor having no Children,
h.s Suceffion wete ta go to his Father
or uther Afcendants, they might de-
mand 10 the {ame manner their Legs-
tume or Legal Portion of the Inher:-
tance out of the fuid excefRye Dona-
tions d.

A V. Toto Tunlo Cod. de off. don. L un. Cod.
deinoff dor. & Nov.y2. 1o avaid the Length of
many uirasrons, we refir the Reader 16 thofe Tutlee,

she Subflance of which es comprehended m 1hts Ay
rictr, See the dud Arude of the thind Sedion of

the followny Tule,
V.
5. 1/c7e The Teltament which 15 unduttful
gas of hecaufe of an unjuft Difherifon, or
f"j'”',”j;la Preterition, 1s made void only in {o far
ment fub- A5 concerns the Infhitnton of another
fifi. Heir or Eaccutor i the place of him
who is difinherited.  Thus when he
who is inflituted Hewr or Execuroras
fome other Per{on, and not one of the
Chaldren, the Inftitution iemains wath-
out any Fffe¢ ar all - and 1f they be Chil-
dren wio wre mflituted by the nndutiful
Teftament, their Infhitution is rednced
in {fuch a manner, that he who ‘was
unjuflly difinherited has as much as he
would have had if there had been no
Teftament av all, as has been {aid in the
fecond Article. But theLegacies, the
Fiduciary Bequells, and all the other
Difpofitions of the unduriful Teftament
fubfift, and have their Effe®, whether
the Peifon difinherited were 2 Defcen-
dapt or an Afcendant ¢, a5 has been re-
marked in another Place f. |
e Sk vepo contigeric in’ quibuldam talibus tefta.
mnciﬁ’@jq?:fn;afq legata, vel fideicammifla, aue liberea-
Les, auttudmi dationes ) ehingui, yel quachberalia ca-
piula concella fegibus nomunari, ‘ta omnia jubemus
adunpleri,, ﬂ";ﬁﬂﬁ ‘illis quibus fuerine -derelicta, &
tanquam in hoe non relcillam obanear teftamentum.
Nevs K15, cap. 3. in fino,

The CIVIL L AW, &¢
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This Text velates to the Teflaments of Children,
and the famie thing s ordammed ac the end of the
Jollowiug Chapser wizh refpett o the Teffaments of
Parenis,

S qud amgem pro legaus, five fideicomnmiflis, &
Iibertavbus, & tutorum datonibus, aur qubuflibet
alus capialis, in alus legibus inventum fuent hawe
conftuwioni contrarmm, hoc nullo modo volamus
obunere. d. Nov. cap, 4. 1 fine.

F Sce the fixteentls dArische of the fifth Seflion of
Teflancnis,

LT

9 By the antient Roman Law the Le-
gacies of a Teftament which was de-
clared to be nnduriful, w. becaufe
of a Ditherifon or Pretgfition, were an-
nulled as well as thef Inftiturion, and
that for this reafis; becaufe the Tef-
tament was Confidercd as having been
made by a Man out of hisSenfes. Filio
pratersto, quz fuit in patiry potefiare, neque
Libeitates comperunt, neque legata praftan-
tur 1. 17. ft. de mjult, rup. 1rr. fa& teft.
Curn snofficiofum teflumentum argentur, wihil
ex co'teftamento valet 1. 28. . de moff.

“tcflam.” And if the Legacies had been

paid, the Legatees were bound to ree
ftorc them. Nec legata debentur, fed fo~
lura vepetputre. 1. 8. §. pen eod. This
Rule had sts Juftice, fuppoling a Dithe-
rifon or Preteritien to be altogether un-
jufl. But feeing it is very rare, and hard
to be rmagined, that Parents will be
moved to difinherit thewr Children, or
Chldren their Parents, without great
Caufe; 1t_has been thought eqmtable
on this Confideration, to ratify and
confirm the Legacies and other Difpo-
fitons of Teftaments which contan
Ditherifons that arc annulled.  And al-
tho 1t does happen from hence, that the
Condition of the Legatees proves to
be more favoprable than that of the
Perfon who is inftituted Heir or Execu-
tor, whom the Teflaror neverthelels
valued more than the Legatees, as it
may fill out on other occafions, as
has been alrcady remarked In another
Place * ; yet this Event in {uch a Cafe
would caufe no Inconvenience. For the
Condition of an Heir or Executor,
whyp poficfied unjultly the Place of the
Perfon difinherited, and who ‘perhaps.
contributed to the getting him difinhe~’
rited, ought got to befo favograble as
that of ‘the Legatees, feeingthe Difpo~
fitions in which ‘they are conceined, ' do
not the fame Injyry to the Perfon difine
herited. ‘ o

" the fifsh Areicla of the frvench s:ﬂi@'&f
T:ﬁqg:v{r:, and. the Remark mﬁhm npodts’

1

TirLE



Of the Legitime. Tit. 3. Sed. r.

st dadhdedodhdhd
TITLE IL

Of the Legitime or Legal Portion
due to Children or Parents.

% E have ieen in the foregoing Ti-
\i( tle, that Parents ought to leave
;""&Ff,'g’,;‘:; to their Clildren, and Children

to their Parents, & ce:tam Por-
tion of theirEflate It s this Portion
that 1s called the Legrrume, or Legal Por-
tron, which shall be the {ubjett Matter
of this Title.

The Legal Portion of Children was
by the antient Roman Law only a fourth
part of rhe Portion which they would
have had if the Parent had died intef-
tatc 2. Thuos an only Son had for his
legal Portion the fourth part of the whole
Eltate ; and f there were two Sons,
they had cach of them the fourth part of
one half of the Eftate, that is to fay,
an eighth part of the whole ; and (o in
proportion according to their Num-
ber.

This legal Portion was fixed to this
fmall Pioportion of the Eftate, at a
time when they began to, fet fome
bounds to the Liberty that every onc
had to difpolc of his Goods as he
thorght beft &, and even to deprive
their Children of them  And whereas
it {eems natural that the Chitdren fhould
have cither the whole Litate, o1 the
greateft part of it, and that the Libei~
ty of bequeathing fhould be limited to
fome {inall Portion of the Eftate, as it is
regulated by our Cuftoms ; the Romans
leg the greateft Share of the Eftarc to
the free difpola) of the Teftators, and
reftrained the Right of the Cluldren to
a{mail Portion, So that what 1< faid of
Legacies in a Law, which calls ther a
fmall Diminution of the Inhentance,
which gught to belong wholly to the
Heir or Exgputor ., would be raore ap-
plicalde to ‘this legal Portion of the
Children, which isin efie& only a fmall
Retrenchwient of the Inheritance, the

'R i ionis. ! 80 S 8. . de
M%ﬁgﬁ dAgbige portionis % Rl

& Uti quiflte legaflic de ro fus wta jus efto. Infl.
de lege Fade. ex I, \ 3¢ tabb, Nov. 22. cap, 2.

¢ Legarum et ‘elibatio hareditans, qua teftator
ex)e0, quod univerfyo havedis forer, alicur quid, col-

lasur velet, L 118y g2 legas, v,
Vor. H.%M .

wholc of which may be left to onc fole
Legatee, of whom onc would b vepy
much in the wrong to f{ay that his L(-
gacy were only a fmall Dimmution of
the Inheritance

Juftiman was fenfible that this Por-
tion allotted to the Children by Faw
was not fufficient , and he augmented
it, but with Moderation, diftinguidhing
the legal Portion according tothe num
ber of the Cluldren, and giving to them
all, if they were four in number, o
under, athird partof the whole Eftate,
and the half of the Eflue of the Chil-
dren were five or more in namber @ So
that this third, or thys half, 1+ cqually
divided among che Children, and the
two thirds, or the other half, remam for
the Legacies  Thus, what nomber
foever there be of Ghildren, the feoal
Portions of them all rogether, wlin
they are reduced toir, arc at m i bot
equal to the Share of the Legatc.s,
and if the Childrenbe fewer m number
than five, the Legatees have doubic the
Portion which fs referved by Law for
the Children.

Our Cuftoms in France have almoft all
of them difingmifhed between the fo-
veral forts of Eftates and Goods, be-
tween Eftates of Inheritance and Eftates
of Purchafe, between Goods Moveable
and Immoveable; and according to
thefe different forts of Eltates and
Goods, they have regnlated dificrently
the Liberty of Teftators, notonly witl
refpedt to the Children, but even n f1-
vour of the Heirs of Blood the moft 1¢-
mote, whom they can only deprive of a
certamn Poition of Tftates of Inlicri-
tance. And fome Cuftoms hove made
no manner of Diltin&tion of Goads,
but have reftrained the Liberty of dif-
pofing by Teltament to a finall Porcion,
fuch as onc fourth part of all the Goods
in general; and referved threc fourth
Parts of the whole to the Hewrs of
Blood, whether they be Cluldren or o-
thers.  Thus thele Cultoms gIve d gredt
deal more to the moft diftant Relations,
than they allpw to be given to Legata-
ries; and the Portion of the Lftate
which they approFriatc to the Heirs of
Blood, and which they cannot be de-
prived of by 2 Teltament, 15 much grga-
ter than the Legitime, or Legal Por-
tion, of the Children, in the Piovinees
which are governed by the writzen
Law

Tt isnotour bufinefs to examine here,
which of thefe two Laws is moft juft

R 2 and
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and equitable, whether the Roman Law,
or the Law of our Cuftomsd  Both the
one and the other may be ufcful 1n thewr
differcnt ways.  For af on one hand it
be jult thar Eftates thould be appropria-
ted ro wue Families, and that the great
Liberty that 1s taken i making Difpo-
fit,ons very often imjuft, thould not [trip
the Clidren and the other Herrs of
Sood , foon the other hand it ma. be
of fervice, if the fard Heurs, and efpe-
aally the Children who are incapable
of bt wrought upon by betrer Mo-
tnves, be kept to thetr Ducy out of fear
ot fcemg chemfeves reduced toa very
fmat' Poonon 1ederied 1o them by the
| JRTS
Al e Rules relating to this Matter
of the Legiume, or Iccuf Portion, re-
ipett cither the Perfons to whom a Por-
non s due by Law, or the Quantity of
the {a1d Portion, or the Goods out of
which 1t is taken, and the Manner in
which 1t 15 regulited, which fhall be
the fubjcét Marter of Lh:ee Secrions

d Ses what bas besn faid on this SubjefE tn the
Preface tozhs fermz Purty wisoes 7s

{ Wht dhe Crvilany call the Lemtime, 15 the
fame with the Reafonable Part 1hat was tounerly
due to Widows and Chuldren by the pattcular
Cultoms of fomePaces 1n Fagland, as pauculaly
1 the Provinee of York, and Principality ot Wales,
Which Cuftorn remains fiill 1z fowce in the Cuy of
London, as to the Widows and Childien of Free-
meng but has been abohlhed n other Parts of
Tuzland by {everal late Aéts of Parliament, Scaz,
4° © 5% Gul. & Mar. cap. 6. Star.9® o 89 Gul.
3. cape 28, Srar. 2° ¢ 37 Awnne, cap. 5. Bt
there 1s this Difference betwecn the Legitime of the
Civl Law, and the Reafonabie Pare c!;uc by fome
Cuftoms m Fagland, thar the Tegrume was due 10
Paents a5 well as Chuldien, but mot 10 Widows;
whereas the 1eafonable Parricferved by the Cuftoms
in Lugland, was due 1o Widows and Chuldrén, bux
not to Parents, Ses the Remark om the Preamble
of the foregong Title,)

SECT. L

Of the Nature of the Legztime or Le-
gal Portion, and to whom it 1s
due. -

T isneceffary to make the fame Re-

mark herc, ashas been mado 1n the
forepoing Title, that we are to except
out of the number of Children to whom
a Legitime, or Logal Portion, is dae,
Daunghters who by their Contra& of
Marriage have renounced their Righe
and Pretenfions to therr Parents §n-
heritance, in confideration of a Mare
viage-Portion. For altho this Marriage- °

Boox III

Portion may prove to be lefs than the
Legitime which would accrue to them
by Law out of the Goods of their Fa-
thers who have endowed them , yet the
Unccrtainty of the Events which may
dimnifh the faid Goods, 15 one of the
Motives which jultify the Renunciation
of a future and uncertain Profit, for a
certam and prefent Portion a.

We muft likewife take notice in rela-
lation to this Martter of the J.cgitime,
of the Regulation that was made for
the Legitime of Mothers out of the
Succeflions of their-Children, by that
Ordinanec-which 1s called the Edi& of
Mothers, of which menrion has been
made in the Preamble of the firlt Section,
i what manner Farhers and Mothers
fucceed

a See concernsng thefe Ronwncrations, what ka:
been (a1d 1 the Preamole to the 24 Seftion of Hewrs
and Fxeoutors n general.

The CONTENTS.

1. Defiustion of the Legitrme

2. Fhe Legttime 15 duc ro Defeendants. and
Afecndauts.

3. Al Children who are cupable of mbe-

vitrig, have a vyght to u Leqitime

The Legstuneof the Chilidren of the fir f} de=

gree 15 vegubated accor drug to therr womber.

5. Aud that of Children of 1emotec Degrecs

18 segulated by therr Stocks of whom they
arve defiended.

. Among Afcendants the Legrtime 15 due

orly to the nearefl.

7. If the Afcendants ae many 1 the fame
degree, one half of the Lernmc goes to
thofe of the Father’s fide, and the other
balf to thufe of the Alother’s fide.

8. Brothers bave uo Ligitime.
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I ‘

The Legitime, or Legal Portion, is 1. Defini-
a certain Share of the Inheritance which 07 of the
Legutime.

the Laws appropriate to thofe Perfons
who cannot be deprived of the Quality of
Heir, and to whom they give a Right
to complain of undutiful Wills, And
this has occafioned the Liberty of devi-
fing by Will to their prejudice ta be re-
ftrained, fo as that there may remain
for them a fhare of the Inheritance, of
which they cannot be deprived by any
Dilpoficion a.-

s Debita portion 2, 8.6 11, ff. de 4

« 25,
d;Dch boabrum fubfidium. 4 ;"g dfgfwﬁ
2.

dod ad fubmovendam inofficiofi (eRamentt
lam, non ingeatis hberds yelingui agefle oft

-

Hoe



Of ihe Legitime.

Hoc obfervandum in omnibus paifonis m quibus
ab initio annque quarte rauo de mmofficiofo Jege
decrota et Now, 16. ¢ap, 1. 32 fo  See the follow-
ing Arucle.

IL

There are two Orders of Perfons to
whom the Laws give a Legitifie ; to
Children out of the EfRatcs of their Pa-
4fien- rents, @qnd to Parents out of the Eftates
s of theirChildren But if in the fame
Succeflion there are both Children of the
Decceafed and alfo Parents, there will
be only a Legitime for the Children:
For they exclude the Parents™ from Suc-
ceflions .

b Seethe Arvscles which followwy and the firff Te-
#le of the fecond Book.

¢ Le-
e
o De-
lants

IIL

.. alichi- Al the Children of both Sexes have
dron who without diftimétion the Right to demand
are capable 5 [ egyrime, or Legal Portion, whether
of '”'Z’” they be in the firft degree of Soms or
sing, bave
a right 1o Daughters, or w hether they be defeen-
a Legatime. ded one or more Degrees lower, provi-
ded only that they Re called to the In-
Leritance, whether it be in their ow
Name, or by Reprefentation, as hasbeen
explained in 1ts proper place ¢

¢ Children are called to the Legitsme n the fame
order as io the Succeffion of one who dies ingsflate,
accordmg 1o ther Rank explained in the 2d Book,
Tstle 5. SefFion 2.

Iv.

4 The Le-  When there are only Cluldren of the
pome of - firlt Degree, they have cach of them their

’di’f Chil- L eaitime by equal Sharcs. And if there
; ,::"ﬁ‘;’;l are at the fame uume Cluldren of the firlt
desrer 35 degree alive, and Grand-Chuldren de-

regulared {cended from others deceafed, the Suc-
accnding ceffion is divided according to the num-~
:,"u;’j’zi: ber of the Children of the firft degree
" who are fuull aljve, and of thofe who
being dead have left Children who re-
prefent them; and thefe Grand Chil-
dren have only among them the legal
Portion which the Perfon whom they
reprefent would have had : For it is that
legal Pottion which falls to their

Share 4. -7
d Thitir & Genjequence of the foregoing Arsitle
and of she Ongtﬁﬂ Jﬂ the Su:{eﬂimfc;f émrm. ’

V.
1t there worewms Child of the firit

5. And :
what of  Degtee alive, but feveral Grand-Chil
g"r’f":;’:w dreny of the epgq& Degree, or other

Degroe more'famite ; they would have

Degrae, N
S iaed 21l of them their legal Portions, not ac-

regulated

Tit. 3. Seét. 1. [RES

cording to their number, but the De- &y fo

{cendante of each Son would lave a- " '/

mong them the Legitime which their ;7,7

Pather would have had.  And evesy one @ -i 0
of thefe Defcendants would have thar

Share in the fawd Legitime, greater or

le fer, according as they are moie o

fewer in number e,

¢ This 1s @ Confequence of the fame O lu.

VL

The fecond Order of Perfons to whom 6. 4mswr
a Legitime or Legal Portion 16 due, 1o 7%
that of Parencs, that is, of Fathers, ind I'cqltlrm s
Mothers, and other Afcendants f  But due only
there is this Difierence between them roehe
and Children as to what concerns the #eard
Legitime, that fiemng the nearelt Af-
cendants exclude the remotclt fiom the
Succeflions of Defcendants, and that
the Order of Afcendants thae 1s no
Right of Reprefentation, as there 1¢10
the Order of Defcendants, 1t is only
the neareft Afcendants to whom a Le-
gitime is dueg.

f Piimum itaque dJlud eft cogitandum, quia sef-
tanubus alis qudem, neceflitatem mmpomt lex dif*
tnbueie quandam paitem perfoms quibufdam, ran-
quam hoe {ccundum apfam natwram és debeator,
Quale eft filus, & nepoubus, & pambus arque ma-
tibus. Nov.1.m Praf. § 2.

£ See the 2d Rook, lule 24, Settion 1fi, Arts-
ele §th.

We muft take this Arucle in the fame Senfe as
what has been fard of the Succeffion of Aftendancs,
fo &s that they may preferve the Raght of Rovirfian
of Fiates that are fubjeft to 5.  Sce the zd
Section of the fame 2d Title,

»

VII.

It the neareft Afcendants happen to 7. If the
be many in the fame degree, fome pa- :f/‘f”
ternal and fome maternal, the Total of s
their Legitime will be divided, not by she fume
the Head according to theiwr numbcr, degree, one
but in two Parts, one for the Afcendants ##
of the Facher’s fide, and the other for ¢ 1"
the Afcendants of the Mother’s fide; 1o shofi of
al.ho the Number of thofe of onc fide she 1a-
be greater than the numbBer of thofe of ¥ Side,
the other. Andif there be Afcendants ,f:,;i
only of one fide in the fame degiec, 1 thofi of

their Legitime is divided by Heads #  1he Mo-
, . her’s Sids.
b Sss ths 24 Book, Title 2. Seft. 1. Art. 6. ther's suds

VIIL

Altho Brothers may complain of an 8. Bro-
undutiful Teftament of thewr Brother, thers hate
in the Cafe of the laft Article of the 7 F*8
firlt Section of the foregoing Tile, yer
they bave nor forall that a right to a
Legitime, For in that cafe it 1s the

whoie
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whole Inheritancc that the Law gives
them, and 1n all other Cafes they may
be deprived by Teftament of all Share
in the Inheritance 1.

1 See the laff Aruicle of the firft Seftion of the
preceding A gtle.

SECT. IL

What 15 the Quota or Quantity of
the Legatime or legal Portion.

The CONTENTS.

1. Dfforenr Quota’s of the Legatime.

2 The Legname of Childsen differs accord-
diuy to therr Numbey.

3. If thece be four Childien, o under that
Number, they have a thrd Pait of the
Eflate

4. {f theoe be five or more Children, they
huve a Moery of the Eftate.

5. Thufe who come by Repicfeation, have
ouly one Share amorg them. :

6. Dbe Legirme if the Alendants, s the
thud Purt of the Eftate

1.

1. Diffe- HE Quota of the Legitime is the
ront %‘Z Portion of the whole GOOdii of
mse ¢ . .
the Inheritance, which 1s appropriatcd to
EEHIPE him to whom aLegitimess due Andthe
f4id Portion is diffcrently regulated, as
fhall be explained by the follow ing At-
ticles a.
a Subftantie pass. Nov. K3, cap. 1. Definia
menfura. 4, ¢,
II.
s the L~ With refpe@ to Children, the Law

gitmne o hath differently regulated their Legi-
Sbl(ldrm time according to their Number 4, by
gersae- b Rules which follow.

cording
o ther b See the following Arbichas,
Nunber.

III.
s, if there 1 there arc four Children, ora lef-
ictwr  fer Number, they have ail of them to-
Lhinldien, getlier for therr Legitime a third Part
o+ unday

of the Eftate; fo that this Third re-
im, shey WAINS gntire to one only Child, if there
bav s " bé md more than one, or is.‘diyided
4 u | Purt yingh takiem all, accordipg .to their
of e bl Nuaiber, ‘gach of them' having for his
' Legitime hig Share of this third Partc.

¢ 81 quides pojus oft flii puce qut marer, aut
duvium, vel wigny; vel gqiatuor, non wiuacidw efs
refiqut fLlum, fed griam spruam propriz fublianca
partern s hoc et uAcias quatuor. Nev, 18, . 1.
Singulis ex ®quo quadripacim dividendo. dic

rhar Num-

The CIVIL LAW, &.
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1V.

It there are five Children, or a 4. Y there
greater Number, they have all of them be fue, or
among them for their Legitime the half 77 %7
of the Eftate; fo asthat the faid half ., » 7
be divided among them all according to morety of
their Number, cach of them having for the Eftate.
his Legitime s Share of the faid
Moiety ; and that 1t remain enfire to
one only Child, it there 1s but #ne 4.

d 51 vero ultra quatuor habuerint filios, mediam
e1s tots fubftanux relinqui partem, wr fexuncium
fit omnino quod debetur fingubs ex xquo quadrun-
cum vel fexeadum dividendo, New. (8. ¢ 1.

V.

We muft underftand the two pre- s. These
ceding Articles in the Scnfe explamed whe come
in the third, fourth, and fifth Articles & Retre-
of the firlt Se&ion ; fo as thatthe Chil- {,’:;:';;’fy
dren who come by Reprefentation, of one Shars
what Numbecr {uever they confift, may among
have among them only the Share of the #hem
Perfon whom they have right to repre-
fent .

¢ See the faid Armg:, and the [econd Bool,
Tit. 1. Sebh, 2.

Vi

Seeing the Legitime or lcgal Portion 6- The Les
of the Afcendants 1s nor more favoura- £47¢ of
ble than that of the Children, and that ‘7, /™
there 1s for the Legitume of an onl she third
Child, and even of four Cluldien, but Pare of she
a third Part of the Eftate, there is EAase
hikewife only a third Parc for the A{-
cendants, to be divided among them 1f
they are more in Namber than one f.

f 1oc obfervando in muanibue peifous 1 qunbus
ab inino annquz quar 1ano de mofficiofo lege de-
acwa cft. Nov. 18, cap. 1. 1 fine.

§ It is certain thar 2 Legitime 1s due
to Alfcendants, (eeing the Law gives
them a Right to complain of the Un-
dutifulnels of their Childrens Tefta-
mgits, which it would ‘not give them,
if it did not appropriate to them a
part of the Inheritance, which cannot be
takengway from them, But when ¥/t
timiqn tegulated the Jegal Portions by
his eighteenth Nowel, the Texts whereof
have been cited on the preceding Ar-
vicles, he confined himfelt to.the Legi-
rime of Children,and did not cxpreﬂz“ re-
golate that af Parents. Sp thatit hig been
doubred whetherthe Legitime of Parentg
onght to be the fame with that which
has been ‘fectled for the Chitdrendsi And
fesing by this Regualavign of Filinian’s,
the Legitime of the Childrén has been'

di-



Of the Legitime.

diverfified according to their Number,
having been fixed to a third Part of the
Inheritance whin' there are only four
Children, or a iefler Number, and to
the Moicty when there are five Chil-
dren, or upwards, as has been {aid in
the third and fourth Articles ; there was
ground to doubt whether after this Re-
gulation,. the Afccudants ought to have
either 2 Fhivd, or a Moiety, or only
the.antiént Legitime, which was the
foarth, Part of what would have fallen
to them, had the Party died inteftate,
as has been (aid ' the Preamble of this
Title. This Queftion has been decided
by Uflage, and by the Opipicns of In-
terpreters, who have judged thar the
Legitime of Parents ought to be a third
Part of the Inheritance. And this Opi-
nion may be grounded-on the lalt Words
of that eighteenth Novel of Fufluuan ;
for afrer having there regulaved the Le-
gittme of Chddren, he fays that the
fame thing fhall be obferved with re-
fpettto all Peifons to whom the antient
Law gave the Right to complam of a
Tefiament as undutiful, and a fourth
Part of the Inheritance for their Le-
giume.  Hoo obforvands 1 ommbis per-
SJowns iz qribus ab imtio antigur quartaro-
tor cio iwffuefo lege decveta eff. Thele
Words, which are the {fume that have
been quoted on this Article, feem to
comprehend clealy enougli the Afeen-
dunry, and can be underftond only of
one Legitime, without diftindion ot
then Number, {ince we ought not ta
fupp.fu that there are more than four
Afcendants concarring together to the
Succeffion. Thus it would feem rea-
{fonable on that account, that their Legi-
time thould be regulated to 2 third Part
at leaft. To which we may add, that
Fftinian, {peaking of rhé Legitime duc
to Parents in the cighry ninth Novel,
Chap. 12. §.3. fags there, That Le has
alread® fincd the faid Legitime.  S; ve-
yo babnerint bi quot pradisimus aliquos Af-
cendentsum, legitrman eis yelmguant pareem
quam lex & nos Confhrtwemye. Which gan
be appliad to nothing elfe but to the
Re ‘ulif %m his &ighteemh Novel. ;

,'T'his el Queftion concernimg the
Legit*fmﬂ%@% endants, has been fol-
lowed:by anticher, which has divided
the fige Inrerpreters into®two Parties.
It is-ig'the Lalb of 3 Teftater, who ha-
ving nChildren, leaves behind him one
Afcengdanpiand
Bleod, jgnd uftitutes cither his Bro-
thers, or.Byrangers, his Heirs or Execn-
‘tors, ledvitig g the Afcendant only a

I

fmall Portion'ofithe Inheritance, fich

Prothers of the whole

Tit. 3. Sect. 2,

as does not fatisfy him; whether, in
this Cafe, the Afcendant’s Legitime be
the third Pare of the whole Eftatc, or
only a third of the Portion which
the f{aid Afcendant would have had 1f
there had been no Teftament, the Bro-
thers concurring with him,

Of thefe two Parties, onc pretends
that the Legitume of Parents is always
the fame, wz. 4 third Part of the Ef-
tate: and the others will have the Le-
gitime in this Cafc to be only a 'Third of
the Share thar the Afcendant would have
had, 1f there had been no 'Teltament.
Sothat if, for example, there were two
Brothers, as the Afcendant’s Portion,
if there were no Teltament, would be
a Third, as has been fhewn in its
place ¥, his Legiime ought to be a
Third of that Third © And thi« 1s their
Reafon, which has given nife to this
Queftron.  They cltablith for a Princi-
ple and general Rale mn the Mater of
the Legitime or legal Portion, That
every Legitime is nothing elfe but a
Portion of that Share of the Inheri-
tance which would have accrued to him
who demands his Legitime, in cafe
there had been no Tel%amcnt. From
whence they infer, that when the De-
ceafed leaves beliund him Brothers by
the fame Father and Mother, the Legi-
time of the Afcendant is dinunirthed
according to their Number ; fince when
there is no Teftament, the hundred and
cighteenth Novel, Chap. 2. calls to the
Succeflion the Brothers of the whole
Blood, together with the Afcendants,
by «qual Portions.  From whence it
tollows, according to their Principle,
thar the Legitime of an Afcendant,

when the Deceafed leaves behind him.

Brothers, is only a third Part of the Share
which Le would have had in conjunc-
tion with the Brothers, if the Deceafed
had died mreftate.  So that if there
were, for mftance, feven Brothers, the
Legitime of the Afcendant, who would
have had, if there had been no Tefta-
ment, only an eighth Part of the Inheri-
tance, would be only a four and twen-
tieth Part. And to this Reafon they
add, that if the Legitime of the Afcen-
dants were always a third Part of the
whole Eftate, it wounld fall out that their
Legitime might be much greater than
the Portion which would have failen fo
their Share, if.there had been no Tef~
tament ; fince in this very Cale of the
feven Brothers, the Portion that 'would
fall to them in cafe there were no Tef-
© % Septhe fouenth Arvicle of the firf} Section of

the fscond Title of the facend Bock. \
tament

(27
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tament would Lo vnly wn cighth Part,
and yer ncvertnelds thew Legitime
would be & thrd, wheeh they fay
would be ¢ great Tncomvenence,

T orthas, on the connary, have
been of opimon, that the Leginme of
Accsaans, ol Cifes where 1t ought
to U place, ts always A Thitd of the
Iniononcte be divaded among ailthe
Afcendonrs, as thet of the Chindren is
alwers oaer 4 Thad, o o Halt, ace-
cutding te ther Number, to be fhared
amontthem VWwhich s founded on the
Remarks that hiave boen juft now made,
aad on thus, ‘Jbar the Rule ot the an-
tyent Rupran 1 ow, wluch Ased the Le-
gitin ac ramith Part of rthe Poruon
that vould be due 1f there were no
Tcltament, has been altered by Fufhr
man, who has regulated the Legitime,
not at a Portion ot the Shate thar would
tall to them if there were no Teltament,
but at a certamn Pootion of the Potal
of the Inheritance, to wit, a Thad,
ora Maicty.  'Thusthe Legitime 151
dependant of the Porvon, graacer or
lefs, which one might have in cafe thewe
were no Teftament To wlich thev
add, that tic Brothersaving no Legt-
time reforved to than by Law, they can-
not come in for any Share of the Legi-
time of the Afrendants to diminith ic.

One {ces that thefe Dafficultios are 4
Confequence of the Law of Fufinuan,
which has called the Brothers of the
whole Blood to the Succeffion with the
Afcendants, when there s no Tefta-
ment, Jor il the Biothers ot the whole

lood did not concur m the Succeflion
with the Afcendants, no more than the
Brotheis by the Mother’s fide only,
there would never have been any doubt
concaining the manner of regulating
this Legitime of the Afeendangs. From
whence it {cems reafonable fo conclade,
that feemng the whole Difficulty pro-
cecds barely from the Novelty of that
Law which dimnifhes the Pornion of
Afcendants fucceeding to one who dics
intcftate, when there are Brothers, and
that there 1s no Proof tha;:‘/zzﬁmin,z in-

teaded by that Law to leflen the Legi-
time of Afcendants, nor to render it
*uncertan, according as the Brothers
fhopld be m a geater or lefler Number ;
thofe of the {econd Pdrty may agree,
witheut any prejudice to their Caufe,
that the'Legitime cught'to be 2 Portion
of that Share which one would have it
the Deceafed had died mteftate ; add--
ing to it whdt fecms to be agreeable
to Rcafon and Jultice, to wit, that

this Rule ought to be underftood of the
1

Boox III.

Porticn which lie who demands the Le-
gitme would have, 1 cafe he fucceed~
¢d alone to the Perfon dying inteftate,
or tla¢ no body coneurred in the Suc-
cefion with him, cxcept Perfons to
whom a Legitime would be likewife
due  For in this Senfe it will always
hold true, accoiding to the antient
Law, thar the Legitime will be a Por-
tion of what one would Have if the
deceafed had died teftate, as mpy be
{cen in the Legiuime of Childreg regu-
lated by Foftunan; fince it is certain
that the {'hurd or Half of the Eftate
which he gives to the Children, makes
a'I'hird ord alf of the Succeflion, which
they wonld have entire, 1f there were
no Difpofition that curtailed them of
it ’
The only Difficulty then that re-
mains, is to know whether Fufinian,
when he ‘granted the Favour to Bro-
thers of the whole Blood to call them
to the Succeflion with the Afcendants,
mtended thereby to make fuch a Contu~
fion as to overturn the Order and the
Principles of the Legiime or legal Por-
tions, and to mahe a Rule which, with-
out being any wa s explamed, fhould
have this I'ttect, thata )}‘cl’utm leaving
behind him a Father and eleven Bro-
thers, mighr give to lus Father only a
fix and thirticth Part of his Eftate, and
nothing at all to s Brothers, leaving
the five and thircy Portions to a Stian-
ger.  Nothing obliges us to judge that
Fuftimm’s Law, which calls the Bro-
thers together with the Afcendants to
the Inheritance of their Brothers, ought
to make fuch a Change in the Legitime
of the Afcendants; but this Law is li-
mited to the Sucecflions of thofe who
die inteftate.  And altho it may bappen
by rhis Law, that the Legitime of an
Afcendant may be mnch greater than
the Portion lie would have had jn the
Inheritance, of the Dyceafcd had died
inteftate, yet chis is'no greater Incon-
venicnce than that which happens with
refpet to the Legirime of Children,
that when they are only four in Num-
ber, thewr Legitime, whiclionght to be -
greatgr than 1if they weré five in Num-
ber, #& neverthelels {mallér... For in
this Cafe egery, ‘one of the four Chil-
dren has only a fourth Part of 'a Third,
which is only 4 twelfth Part; whereas
“ among five Children, cach of .them has .
. fifth Pre-of 2 Moiery, which makes
‘3 tenth Pare of ‘the whole,” Thefe
“dindy of Confequences are nardfdl to,
arbitrary Laws, as has beenabfeived in’
other Places, and are oot fuchInconves:
4 h{;‘?iﬁhﬂeﬁr‘v’
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giendces as qugl%a to make any Change
in thém. * .

It foems reafonal;{e to conclude from
all thefe Rellexions, and from the
Words of the eighteenth Novel quo-
ted upon this Article, that Fuffuzian
has fixed the fame Legitime for Afcen-
daots ag for Children, 'when they have
a Third; apd that this Legitime of the
Afdendants’ is always the fame, whe-
ther there be Brothers, who concur
with them m the Succeffion, or whe-
ther there be none. .And this Rule can
be attended with no Inconvenience,
whatever Cale may happen., For if we
fuppofe that a Son inftitutes his Father,
or his Mother, and his Brothers of the
whole Blood, his Heirs or Executors by
equal Portions, the Eather and Mother
could not complain of a Teftament
which gives them all they would have
had by Law, had there been no Tef-
tament. But if this Son had inftitu-
ted a Stranger his Heir or Execntor to-

ether with his Father, leaving his Fa-
ther not {o much as what the Law al-
lots him, it would be for the Intereft of
the Brothers that the Father fhould
have a third Parr, fecing this Third
would come to them after the Father’s
Death And in fine, if the Brothers
were inftituted with the Father or Mo.
ther, but by unequal Portions, fo as
that the Father or Mother fhould have
lefs than fome of the Brotbers, it would
not be juft, nay it wonld be a2 Hardfhip
11 the Brothers, to reduce their Father
or Mother to a third Part of the.Por-
tion, which each of them would have
if therc were no Teftament.

[

§1 ECT. IIL

Out of what Goods the Legitime is
raken, and how it is regulated,

The CONTENTS.

1. The ime 15 regulased according 1o
the ﬁ'w of the Goeds. iy

2, The Liemmand of the Legitime 8s @ De-
mand of.a Parition.” ‘|

2 b glyem punyen the Teftarer’s Life-
ﬁ;%, “are fubjotl to the Legitime,

(S qui why are Doneesy may'ab-
ﬁnﬁw *%k Anbyripnce; but their Do-

‘ s, ave et %’“ﬁ*’an ‘
54 fes, are yechoned a3 a
@M ,."\frv_l_; “: | .;»‘F ‘ k‘*f, ; .

5. e Frviey Ritime aredue from
Rk [ pam is. opime

7- The Legitime cammot be  fubpefd to any
Charge, Delay, or Condition.

8. The Legitmme of Children of different
Marriages is nor difpmguifbed.

1.

SEcm the Legitime 15 a Portion of 1+ Lh e

the Inheritance, it is out of all the 577 %

Goodsin grofs that it ought to be ta- e
gat to OC L3~ secording

kena, not by dividing each Land or # the va

Tenement, each Right, orother Goods, We of the

feparately by them(clves, in orderto give 9%

a part of every onc thercof to him to

whom a Legitime is due; but by efti-

mating the whole Effeéts belonging to

the Inheritance, and fo to gwve him his

Share of the faid Efteéts to the Value of

hts Portion.

4 Tertia piopux fubffanue pars, Nev. 18. ¢, 1.

IL

If he towhom a Legitime is duc 1n- 2 The De-
fifts on having his Share of the Inheri- 77 &
tance not in Value, but in hereditary re g,g,';
Efte&s, the Heir or Executoricannot re- Demand
fufe it. And ifthey do not agree among o 4 Far-
themfelves, it is neceflary to make a *™"™
Partition, and to give for the Legitime
Goods of the Inheritance which may
make it up. For the Legitime being
a part of the Inheritance, the Demuand
of a Legitime is in effe@ a Demand of
a Partition 4, which ought to be made
according to the Rules explamned in
their place c.

& Sancimus re&etitionem ex vebus fubftantiz pa-

ats i 1, 36, C. deanof. tefs,
¢ See the Lule of Partirions,

1L

. Secing the fecuring of a Legitime to 3. Goods
the PC)‘[OHS to whom :‘t 18 duc, 1S to grven a-
hinder any Difpofitions that might di- 24y # the
minifh their Share in the Eftate of him J i
who ought to leave this Legitime ; it we fubpec
muft be taken not only out of the s she 7e-
Goods which he has left behind him, sirme
but aifo out of the Goods which e may

have difpofed of by Donations made in

his Life-time to his Children, or to

other Perfons, or by Marriage Rortions

to Daughters; for otherwife thefe kinds

“of Difpofitions might quite deftroy a

jtime. Thus it is taken out of the
Lyoadsalicoated in this manoer, as Wwelk
as dut of thole which rémain in the Fne
heritance 4. K )

4 $i (urallegasis) miter veftra ad elndendam in-
officiofi, querelas,” pene umverfas faculeres fimas,
duoy agbrerdh rebus bumanis, faéts domarionibus,
Tive in quoftisin hbetox, five 10 extraneos exhaufies
st poftes yos ex duabus uncils fecit hprades © eafc{ue
Legatis& Bdéteomumifls cxin;meg”éﬁiﬁ:, non in -
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fia juxsa tormam de mofhuofo teftamento conflin-
tam, fubveprt vobis, utpote guattam partem nom
habenubus, defiderats. 4, 1. C. de nof|. donas. v.
rot, b tiss 0 doun. C. de ineff dot, Nowe 93, See
the fourds Auticle of the fourth Seftion of the fores
gowng Tule,

Iv.

4 The 1t the Children to whom the Parents
Chidren 1ad mude Donations, or given Mar-
whoare  rirge-Portioms, to the prejudice of the
mZ’y":’b other Children, fhould prerend to con-
faim from tent themfelves with what had been al-
the mhe- vready given.them, .and offer to renounce
;’:;’;::r their Share in the Inheritance; they
Donanons 1ght very v ell ubftain from taking up-

are fubett ON them the Quality of Heirs, and by
tothe Le- that means free themfclves from the
gume.  Charges of the Sicceffion; but their
Donations would be liable to be dimi-
nithed in order to make up the Legi-
tume of the other Children e.
¢ Nonwalenubus filiis qui donationibus honorati
funt, dicere, contentos fe quider cffe immenfis his
donatiomibus, videri autem abftere parerna baredita-
te ; fed neque cogendis quidem, fi contenu funt do-
pationibus fuferpere herediatern © necelluatem au-
tem habentibus ommbus modis complere framibus
quod hze defer fecundum quan finpfimus menfu-
ram, Nov. g2

V.

s.Dowrses  All the kinds of Goods which may
and Gifes be liable to be brought into Hocch-igot
are reckon- i cafe of a Partition, fuch as the Do-

;ir:;oj"tbc nations mcnti(&?d in the foregoing Ar-
Lagisme, ticle, and thof® which may have been

made to the fame Perfonsavho demand
a Legitime, enter into the Mafs of the
Goods from whence the Legitime is to
be taken, and contribute towards it.
Thus when the Legitime is due to him
who onght to bring in Goods to thé
Mifs of the Inheritance mn cafe of a
Partition, he onght to reckon what he
has received as a'part of his Legitime;
ahd what may be wanting to make it
up, is eitk#r taken from the others, or
out &f the Bulk of the Inherirance.
And if he who demands the Legitime
His received nothing, he takes it out of
the whole Inheritance : and the Donees

™

Wiho have received too much, ought to

q%pributcw to it mproportion f.
F tRiquartam gmem, adcxchiﬁ&udaﬂ;, inpﬁiﬁibﬂ
quetdleiil tam dotern datam, quam ante m?_tw
pnifato g}ﬁo ;qlﬁbﬂii!ﬂﬁﬂri tliex

ifelta fit, od'cajus tive
afl . Sec the Tile of the

e
k. by

'

o
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V1

Sceing the Legitime is due at the mo- 6, Zks
ment that the Succeffion is open, the Fwits of
Fruits and other Revenues of it are like- :,- ¢ Legi-

. . me gre
wife due from the {aid moment : And 4y from
the Teftator cannor hinder it by any zhe sime

Difpofition g. the Sug-
,  ceffion
£ Modis omnibus ei huus legitima partis/{fuam is open.
nunc deputavimus, & ufumfru@um, infupey pro-
puctatem relinguat. Nov, 18, c. 3.

VII.

If the Teftator had made fome Dif- 7+ The Le-
pofition which he intended thould be in 877
lien of the Legitime of one of his Chil—j",;; f,{:‘,,;
dren, and haying fettled it either at a Charg,
certain Sum, or in fome particular Driay, or
Goods, or even at 2 certain Portion Condisson.
of the Inheritance, he had added
thereto fome Condition, or fome De-
lay for the Delivery or Payment of
what he had left, or fome other Charge ;
thefe Conditions, thefe Delays, thefe
Charges would be without efte®, if
what he had given did not exceed the
Value of the Legitime. For as it is
nothing elfe but a certain Portion of the
Inherirance which cannot be diminithed
by the Teftator, he can neither charge
it with any burden, nor retard the
Payment or Delivery of a thing which
ought to go to his Children at the time
of his Death, and that without any di-
minution b.

% 8i conditionibus quibufdam, vel dilationibus,
aut ahqua difpofitlone moram, ve! modum, vel a-
hud gravamen mtroducente, eorum jura qui ad me-
moratam afionem  vocabantur, imounuta cffe vi-
deantur : ipfa conditio, vel dilatio, vel aha difpofi-
1o, moram vel quodcunque onus introducens, tol -

lawr ; & ita1es procedar, quafi athil eorum in cel-
tamento adduum efler. 1, 32. C. deinof, seff.

VIIL

If there aretwo ormore Children of 8The Lo
the fame Father or Mother by differeny 87 L
tarriages, their Legitimes will not be ‘,',{,‘,E’;}

diftinguithed by the Difference of thofe dferens
Marriages ;, but all ,Hie Children of the Marriages
{fame Father, or of the fame Mother, # mor &
altho b different Marriages, will have “"s¥ieh
each of them theiglepitime, according

as the number o them all together fhail’
demand 7. e ot

i Ufue ad squidem liog," '
fc_cnwuq“mrm MWM nnc?:: g:mmlg;
nienets: G ainem gltra "
* St GabRaprim

%

£

guateor fine, yigue 'ad me-
b - N"Uu a;?"fo“ﬁ:d}'“;"pv?ﬁ

i oy |y
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Of the Difpofitions,
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TITLE IV.
Of ‘the Difpofiions of thofe who

have marvied a fecond time.

. W

2=2-® V ERY body 1s {enfible of two
"{E Truths in rclation to fecond
KEERY Marriages, and both the one
and the other are equally agreeable to
Religion and to Nature. “Onc is, that
fecond Marriages are not unlaw ful and
even the Church condemns thofe who
efteem them fuch 2. And the other 15,
that the Liberty of marrying a fecond
time, howfoever lawful it may be cven
for fuch as have Children by a former
Marriage, is neverthelefs attended with
fome Maik of Diftinction, by w hich the
Laws of the Church and of the State
diftinguifh the Condition of thofe who
marry again, from that of Perfons who
have not taken the fame liberty. Asto
the Church, the Canon Law forbids the
receiving into holy Orders thofe who
have been twice married 4. And 1t
makes likew 1fe fome other Diftinctions of
fecond Marriage? which are fufficicnt!
known, and which 1t is not our bufinels
to fpeak of here. As to the Laws of
the State, they have fet bounds to thic
Difpofitions which Porfons, who having
Children do marry a {ccond time, may
makcof then Fitates.

The Motives of thefc Laws of the
Church and of the State, in relation to
fecond Marriages, are difterent accord-
ing to their ditferent Views. For the
Church confiders in them a kind of In-
conmtinency, which it tolerares, but
which makes the Perfons appear 1n her
Eyes lcfs pure, and by that means lefs
fit to exercife thofe facred Funttions of
which the holieft Perfons ought to ac-
count themfelves unworthy. And the
Laws of the State confider in fecond
Marriages the Inconveniente of the
Wrong which Perfons who marry again

do to thedin Gl
ﬂw ¥

iidren.  And to prevent
Difpofizigns which Pavents,-whofe

Affectioy for ¢heir Children may be a-
lien dﬁy ‘4" fecond Marriage, nﬁfht
makétol their prejudice, ‘the Laws have
2 N&ch“ aed to ﬂxgi’?ﬁl%'e% the ;ﬁ?ms
whtic Wmmw arhers -
:hers‘?%q ﬁ:&"éﬁry‘ié\?f{of the two who
o Sheds Noty Ehins 8.

bi th;mﬁ’f , y }Qﬁi & 4is. de bigitm. noy or-
din) Yo Rewe 6, ¢ 7

Var IL-

&'c. Tit. 4. Sedt. 1.

marries again, They have ikewife re-
ftrained the Difpofitions which the Sur-
vivor who marries again might make of
ther own proper Goods in favour of
the fecond Husband, if it is the Mo-
ther, or of the {econd Wife, if 1t is the
Father who hay married again. And
they have given the Name of Punifh-
ment of fecond Marriages to thar which
they have ordained on this Subje@ m
favour of a¢he Children of thofe Perfons
who marry again ¢

It is thefeﬁulcs, which reftran in fa-
vour of the Children the Difpofitions
of Fathers and Mothers who marry a-

am, that we are to treat of under this

‘itle, and which our Ufage has taken
from the Roman Law. For e¢ven that
Ordinance which 15 called  the Edi&
of fecond Marriages, made by Franers I1.
mihe Year 1560, hath been taken from
thence, as wc hall obferve on the Ar-
ticles of this Title which have relation
to thofe of the fatd Ordinance

By fecond Marriages, whether 1t
be that of the Husband or of the Wife,
is underftood every Marriage which 1s
not the firft ; and whatcver number of
Marriages there may have been, they
are all comprehended under this Name
of fecond Marriages with refpe& to that
Party of the married Couple who had
been marrsed before : For as to the o«
ther Party who had never been married
before, it cannot be {aid to be a fe~
cond Marriage

1t may be remarked here, that befides
the Punithments of fecond Marriages
which relate to the Difpofitions of
Goods, there were others 1n theRoman
Law agamft the Intemperance of Wo-
men Thus thofe who married again
within the Year of mourning were no-
wed with Infamy 4. And there were fe-
veral other Punifhiments ordained againft
them e. Thus fhe who abandoned her
felf to a Slave, became Slave to the
Mafler of him to whom fhe proftituted
herfelf, if fhe perfevered in that A-
mour, after a Denunciation made by
the Mafter of the faid Slave; which
was abolithed by Fufunarn f. Thus
Conflantine declared the Crime of thofc
Women who proftituted themfelves to
their own Slaves, even in private, tobe
capital g.

¢ Poena contra :binpbos. Now, 2. o 2. §.'\ .
Communis mnlmzm& Wiri muldta. Now, 2a. 6 23,

d 1 1. C. de fec. Nap.

e d. b1 b2 eod I, 22, C. deadmmm, pur.

F L un. Cde'Sonar Clawde roll.

X I+ #8.C. da mubier, qua fe propr. farv. juss.

Sz Of
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Of theft {everal fores of Puu{liments
there is ondy chat whindh iclares to the
fecond Mantage of @ Widow within
her Year of Momning thar has been re-
cenud mto tfe waeth us, byt even this
Pumithment hts been abolifhed, and we
obfaive the Canon-Law which has re-
jeacd s For altho the Incontinency
ot a Woman who marries again withmn
bt Yea of Mowning gives her jultly a
bad Reputation, and that great Incon-
ventencics may follow from at, becaulc
ot the Poubt that may anfe, which of
the two Husbands fhould be ruchkoned
Father of a Child who fhould be born,
tor example, fuven or cight Months af-
ter the Murriage of a Widow, which
fhe had contraéted within two months
atter the Deth of her firft Hudband ;
yet the Church tolaating thefe forts of
Marriages to avoid a greater Evil, ¥t
abfolves from the legal Infamy the Wi-
dows who marry again before the faid
Term. And as for the other Punifh-
ments which do not furt with our Poli -
v, which dows not aamit ot Slaves,
thofe Laws haveferved as a Pattein with
us fo the Regulation which was made
by onc of the Artyles of the Statcs of
Blus, by which 1t was ordamdd, that
Widows who weari icd agam foolyhly v Pei -
Jous that were unwosthy, fhould not have
powcr to make any Idfpotitions mn fa-
vour of fuch Husbands, and thar they
fhould be excn mterdséted the free Admyin-
fh aton of then Eftates |,

As to the fubjeét Matter of this Ti-
tle, it 1s neceflary to ditinguith two
{orts ot Rules which have been made
concerning fecond Marmages, m order
to preferve the in;htt- of the Childien
w hofe Father or Mother contraét a fe-
cond Martiage  Oue is of thofe Rules
w hich fecure to the Children the Goods
which thewr Tather or Mother whomar-
ries again, inherited from the Father or
Mather of thefe Childrenwho died firft.
And the gther is of fuch Rules as relate
10 generad to all the other Goods of the
Perfon who has contraed a fecond
Marnage.  And thefe two forts of
Rules fhall be the fubje§& Matter of
‘two Seétions, which {hall be preceded
by a firlt Sction, wherein it is neceflary
to dultinguifh the feveral forrs of Goods
whigh a Perfon who marries agam may

bosppilefied of

b c.penplt, & it de fumup
s Ordawiinee of Blow, drinle 182,
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SECT. L

Of the feveral forts of Goods which
Perfons contyacting "a fecond Mar-

rtage may be poffeffed of,
The CONTENTS.

1 Three fostsof Goods belonging to t3e Per»
fous who many a fecond 1ime

2 Zwa focte of Goods whuch the Husband or
Wife may have from one anothe: .

3. Goods whub the Husband acquives from
the Waife, or the Wife fiom the Husband,
by thesr Mparriage.

4 Gocds which come to the Father o1 to the
Muther, from thep Childyen.

5. Gooaﬁ:fg] the Father or Mother coming by
other Trtles,

6. Thefe feveral forts of Goods bave their
drfferent Rules,

L

‘ N I E muft diftinguifh three forts of 1. Three
Goods which a Perfon who /or ';"fb
contrafs a focond Marnage, having ;oo %
Children by a former, may be pofleffed ,/,,gpf,-
of. ‘'Thofe which camc to her from her fons who
firlt Husband, if it 1s the Wife, or trom marry a
the firt Wife, if 1t is the Husband , %4
thole which come to the Husband or ™"
Wife from fome one of their common
Children ; and thofe which they may
have acquired fome other way a

a There can be no Goods whirh art mot compre
bonded n this Divifion.

IL

A Wife may have fiom her firft Huf- 2. Tao
band, or 2 Man from his firft Wlfc,{:’";“f
Goods of two forts; that which any w’}fu; the
one ot them may have agquired by their Husband
Contralt of Marriage, and that which or wife
the Party who dics firft may have left 74y have
to the Survivor by # Teftament, orZ™ °P¢
other Dfpofition 4. | '

& Thefe two kinds comprebend abl.  See the firft,
{mnd, and following Arucles of the fecond Sec-
tion. s

The éuqud partof a.g;ifx Avr¥icls is 2o bo underfload

of I fons which ars allowed betzieen Husband
and Wifs. For there arse Cuflomy which probutss dif-
ferently thefe Dgﬂﬁmnq, as hus been obfirued 1n
the Preamble of ¥he [wond Seéhien of Hirs, apd
Exycutors mn general.”, ‘

« I
We mult seckan;among. thjﬁmds 'Be Goods
s

which the Husband acquire the %Zﬁ;:'
Wife, or the Wife from 'the Hughand, ypures
by their Contra& of Marriage,.4l;and srom she

every thing that is fipulated by theCon-Wif, e
vy f W tradt
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spes kit felf, or given by the Law or by
e |- Party, ont of the Goods of theother,
VJ‘W 14 N
marrigge, Whether the fuid Goods, ftipulated or
" not, hive any peculiar Name, fuch as
that of Nuptial Gains, Dower, Aug-
mentation of Dowry, or any other fuch
like Name, .or that'it be fome other
Right which:has no particular Namec.

< 5}; she firlk and following Articles of the [o-
cond Seftion, and ths Texes cred on thofe Articles,

Iv.

4. Goods The Goods which may come to the
Zf‘;ﬁ” ., Fatheror to theMother from fome of their

+he Farper cOmmon Chuldren, confift eicher 1n the
orto the Ufufru& they may have of the Goods
Mother  of their Children, g in the Property
from their of what may fall to, themiof their Suc-
Chitdren.  ceffion, whether by Teftament, or when
they die inteftate 4.
d See the firft and fecond Se€hans, i what man-
ner Fathers fucceed, <.

V.

All the other Goods which Fathers
and Mothers who marry a fecond time
may have, arc thofe which they have
Mother co- . - . .
sming by o Dad either of their own Patrimony, or
tha Tiles. have acquired by thew Induftry, or
by uther Titles befides thofe which have
been juft now f{pecified e

¢ See toyching thefe forts of Goods the third

<. Goods
of the

Father or

Seblson,
VI.
£ Thﬁff It has becn neceflary to diftingumfh
ﬁ:’::‘;j thefe different kinds of Goods. For
Goodshave there 1s none of them but what is the

then diffe- {ubje& Matter of fome one of the Rulcs
rent Ruless which follow f.

f We muft compare the Ariscles of this Seftion
with thofe of e two following Sethiens, avcordisg
as they have relation to one another,

\J

"SECT. 1L

The Rights which Chéldren have to the
Goods which their Father arMother
who maykies &, fecond time had ac-
“quired, from the Party who died

’)%1.5&:“'&11"5‘1A~7? S VA

v ¢
f gn w0, d ‘Vr . IR T

) I *
o < . )
#, : | ! 1 o
[T CONTENTS. ™
[ v ,l Ve A !
P Ty f

’ O i S .
1, The wxltfmn"if&ﬂg{qu vight to ' the Goods

" awhick qm@‘a " #erp‘ Father o Mother
. -Pv ;li; /'11 Ay .
 vuthe Perfp Imgeries again.,

:‘r?' z;@’%??é\' Hrgiﬂé d,‘:gﬁiﬁ‘%ﬁe e-iy,rops rty /'»#\"“ tbe

. i tom, without Stipulation, in favour of .

' 230" 24 lonit, C.de
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Juil Goods Uy the  fecond Masiiage of
their Futher o Mathor. c

3 And the Guods belong to them by equul
Portrons.

4 e do not diftingudh the Orizim of the
Goods, in which the Hubaud or Wife
have therr G,

5. Thefe Gaunr avcrue tothe Children, aliho
they be not Henis either to the Futher or
Mother.

6. Ilhen the Children die wut flate, the Fu-
ther or Mother who inac 1oy a fecond pime,
bas no fharc 1 the Goods whih the faid
Childien inbevated fivm then deceafed Fa-
ther or Mother .

1

HEN a Man who furvives his I 71””
Wite, or a Wife who furvives [Z“ft‘d;m
her Husband, contracts a fecond Mar- poupp 4
riage, having Childien by the former, he Good:
alt the Goods which came to them trom huh
the Party decealed, whetha on the ;‘”’“’ .
~ . PN 1om tharr
fecore of Gawns acquired by their Con-y .70
traét of Marrage, or by Difpotitions, stocher to
whether the fame are to have ther cf- the Pofon
fett in the Life-time of the Giver, or “# mar-
after his Death, or 1 any other man-"" %%
ner what{oever, are appropriated tothe
common Children from the moment of
the {econd Marridge a, as fhall be ex-
plained by the Rules which follow.
a See the followsng Articles, and the Texts gued
on thew,

11,
OF all the forts of Goods mention’d 2. The

m the preceding Article, the Property z}’:fi:”:'b‘
thereof accrues to the Children from 1"%}’”’.'7

the Moment of the fecond Marriage of of the jae
the Father or Mother : and the Perfon Goods by
who marrics a fecond time, has only ¢ fecond

the ulufruét of thefe forts of Goods du- ga:,:;ff'

rifg Life , and cannot make any Alie~ fasber or
nation, Engagement, Donation, or ather Motker.
Difpofition of them 4

b Fecminz que fufcepus ex priore’ marimmonio
filus, dd fecundas (poft rempus luétin ftatiarum)
uanfierint noptias : quidqud ex facultatbus priorum
maticorum fponfalium yuie, quidquid etiam nuptia-
rum folennitate percepersnt, aut quidquid morts
caufa donadonibus fadtis, aut teftamento yure direc-
to, aut fideicommill, vel legad tunlo, vel cupufliber
munificz liberalitatis prasmuo ex bonis (ut dicturm eft)
priorurn marstorum fuerinr adfecur® ¢ id toum, ita
ut perceperint, integrum ad filios, quos ex prace-
dente conjgio habuerint, tranfminant, 4 3, G'de
fu. mipr.  Habeant powftavem poffidendi raninm
atque fruendi i digm Ndpe, non etiam abenandi fa-
culate concefla, 4, L %. Now. 2.¢. 2. Nt 22, oo

o, miah R

Generaliter cenfenius, quocunque <3fii: dontkie
tiones attte hanc legem mulierem tiberis commani-
bus, morte mariti marimonio dilftine, gua de bo-
nis maritidd eam devolua fung,  fegvare fanxecunt :
ifdem cafibug,manrivum quoque i de bonis mu-

tieris
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iests ad eom devoluta fune morie puhents oatiimo-
mo diffolnp, commumbus hibens feivare, & 5. €,
de fec. nupr,

It i from thefe Laws thar the fecond Head of
the Ldwt of July 1980 has beea taken, whreh probi-
bits Widow . whe marry a Jeiond simey from grving
to ther new flushands any [ase of the Goods which
they had Ly the Gift amd Liberaliry of thewr do-
teafed Hudands s and direcis thas she faid Gosd
may be preforved to thew tommen Children ; and
ordains 1ive fame thing Wish refpeft to Husbands , as
‘0 the Goods which came 1o them by ‘thewr Wives,

111
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‘to their Father op their Mother., And
the Children who are their Heits;
will not exclude thofe who thalt havé
renonnced the Inherirance. Butif any
one of the faid Children, whether he
be Heir ornot, either to the Father or
to the Mother, having once acquired his
Right, happens to die, lcaving Chil-
dren belund him; he may difpofe of
thefe Gains, among them ttrzu‘f-:qually7 in
the fame manner as he may of his other
Goodse. o

40 and This Property accrues to the faid . -
3o A - ¢ Et fuper bis quoque lucris, quacunque ad fe.
2/'1” Goeds Chuldren by equal Portions.  And the  cynda vcnlrzémibus v:tg parentibus, peﬂ.‘lpl?lnt, non
:; 0"35 e Tather or Mother who marries again  perferuramor, utrum heredes exftane aut preemo-
ol oot Lus not the hiberty to chufe among their  ments paentis, aut fecunds morientis, nec fiali qui-
‘II’f" or- Childien. 1n order to prefer or bene- dem heredes exiftant, alu vero non. Sed ficur fuperius
ieus. el ’ befe PI - others . dumws, pramium eis damus hoc, five hzredes fiant,
t{ome of them before the others, nei= e euam non: & hoc ex 22quo percipiant ipfi quis
ther in the total of thefe forts of Goods,  dem fuperftites : cum eig, aucem & defanétt Alii,
norin a part of them. For the fecond , gentons acapientes partem. Nov. 22. ¢, 26, 6. 1,
Marriage is cqually prejudicial to them’ llbex C'l.u‘“' g‘('lb':'n"?" El'g;"di L "9’"’;“; x
all, and they are all of them equally %" Pem D%, non ddeppa foaa. & &7-
concerncd and interefted thercinge.
¢ Venient autem talia lcra ad filios omnes ex VI
priortbus ruptiis,  Non enim permicumus parent- '
bus non 1efte inrroduéam ele@ronem 1n eos: ne- If one of the Children whofe Mo- 6. When
que aln quidem filiorum dare, almm vero exhonoa  ther had married a fecond time, fhould ¢hr Chil-
re. Omnes enim {ecundis fimdites exhonoran funt happen to die, leaving behind him his dren die
nuptis, Novs 22. 0 25. faid Mother and Brothers; he wounld :Z:‘ﬁf"
1v. have theliberty to difpofe 1 favour of his ther or
i . Mother of all his feveral forts of Goods, Mother
4. H’sldn Whether the Wife’s Marriage-Portion  and evenof thofe Goods of his Father’s ho mar:
”::'jf“/ e Was of her own proper Goods, or whe-  which had come to him by the effe& ofc';;’d“nf:’; L_
‘E,,,gm,y. ther it came from fome other hand, the Rules which have been juft now'ex- 44, ,,
the Goods 3_“d that in_confideration of her May- plained ; and his Brothers would have fare in
m whup riage, her Father, or fome other Per-  noright to claim either the Ufufruf® or #e Goods
z’z‘; 51"f' fons, had given it her; all the Guins Property of the things left to their Mo-;”’[;‘(’i b";’
Wi g 200 Advantages which may accrue 1o ther by fuch Difpofition £ But if the %o Cot
thur the Husband out ,OF thefe forts of  Son had died without difpofing of Lis rited from
Gams,  Goods, are confider'd as come from the  Part of the Goods which he had from #herr de-
Goods of the Wite, and are fubject to  1iis Father, the Mother would have no “aféd Fa-
the Rules which have been juft now ex- Right of Property in them, the fame Mther
plained. Aud likewife the Gains and  remaining to the other Children, whe- )
Advantages which the Wife may have ther it be that fhe married again the
out' of the Goods of the Husbaud, fecond time before the Death of her
whatever way he cawe by thﬁfma 41¢  Son, or only after g For feeing the
confidercd as.Goods come. from. the Goods which are appropriated to the
‘Husbaﬂnd, and are fubjelt to tlhie fame  Chyldren by the fccond Marriage of
. Rules+d, - their Mother, do belong to them alt
4 Won difcernimus de dote, & ante nopias do-  equally by the Title which is ‘common
patione utrum 1pfi hanc dederine per {e contrahentes, L Lo
low alit pro ei< hoc epeving 3 five €x genere, fi- F Matri relinquens five s inflitatione, five lepa-
an aliqu alup gering tx genere, ' ! z
ve etiam enunfecus. Note 272, € 23448 £, tum refte derelinquar & doidiium & ufim, five ex
o . & ;rhus quée "exerinfecys . advenerdon, fueric faculras,
S V. 1ve ex. pavernss : nihilex hec frawibus ‘contradicere,
ST . _ valentibns.  Nows ah;(;pw&%- .in f. Habeuquml‘
§o Thefe ingahe Right of the Children ro ~§imuflum et 2“'.;;’“&‘%:‘* cundum proprietatem’
Gains ac-  thefe i flf .(-"0045 which, h‘“’e been, £ $1 autem im‘cﬁ'awg: bis moriatur jam ad fecun
e o v juft dow méntionedin the preceding Ar- . dasmatee venionrenapids, sut poftes venienity vo<
Clher Ticles acerues o them by the bare EC sau yide el cam il Snobos G-
TR vad Marriageof the Fa-; dun nofkam - rhtionem ‘b inveflate 9 ejus
be ot Hears Foct ﬁfﬂhﬁ’&cﬂ“ M be g i bf ?&w ' fuccelfionem, , Sed Guata quidern ex_pateine Sk,
sithor 10 ther'or Motlier; a8 his been faid mthe g0, o0 Giions pes enevuny, corutn {olimmody hes
the Fa-  faoond Articke ; thefe Goods do beloNE  best ufum ad fecundas - omniac, five ity fve
oo, o thitm, aichio they b e Heirs gither - poﬁe?wi;-hmm e qbgan e
ot v ' (RN w A - v ' N ‘ t r

{ {\
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. {'thiem, they have among them the
“aight of Accretion therein. But as for
the Ufufru@ of that fhare of the Fa-
ther's Goods which belonged to the de-
cedfed Son, and for alt the other Goods

'vﬂich he ma‘%havé had any other way |
thi

n by his Father, or that he might
have acquited by his own Induftry, or
by 'Succeffioh, or othetwife, the Mother
would fucceed to them, either as to the
Property.or Ufufru& thereof, according
to the Rules which have been explained
in their Place 4.

b See the Remark om vhe Succeffion of Mothérs as
theend of the Preambie co the Title, m what mans
war Fathers [uccoed, and the fourth Article of the
frf Seétion of the fame Tutle, - gy

9 We haye reftrained the Rule ex-
plained 1n this Article ‘to'the Mother
only, withour extending it to the
Father, becaufe the Novel of Fufhi-
nian, from whence the Rufe hasbeen ta-
ken, is limited to the Mother; bur 1t
would feem that their Condition ought
to be'equal. And feeing the Rules ex-
plained in the preceding Articles, which
by the former Laws related only to

Mothers, have been extended to Fathers:

by fubfequent Laws, as ars by the
laft Text cited on the {ggfld Article,
and that Fuffran has in other Places
made this general Remark, that all the
Punifhments of fecond Marriages are
comt®n to the Husband and the Wife ;
ft feems that we may jultly conclude
from this Principle, that this Rule, as
well as the others, ought to regard the
Men as much as the Women. Conmtva b=
nubos pens communes & ivi funt & mu-
leriss. Now. 2, cap. 2. in fin. Communis
mulieris & viri mulfia. Nov. 22. cap- 23.
To which we may add the Example of
another Lay of the fame Emperor, who

having ena&ed much feverer Punifhments .

againit the Women when they feparated
from their Husbands without juft Caufe,
than againft the Men for the'fame cafe,

did:afterwards make thofe Punifhments -

equdl, and that for this reafon, that in

a.tike ‘Offience |their, Punifiment - ought . ‘
‘favour of the fecond Husband, nofto

20, beithe {ame  Iu delitho énim aguali, fi-
mrles eis imminere ponas jufuniiffe pusa-
gy :

thitvhete

d be an

- W oD )
5 £l
feipié i Marripges.
i, g S G Ry L I p 4 .
e R ¥ AR T, '

Nt . 4, T th Spic.
o m es, c&m&v 10 reqmr&“

“ ality between
the Manand, the Wike: for all the Con-

135

-

Tit. 4. Sect. 3.

SECT. HL

Of the Difpofitions which Perfors who
have maryied twice may make of
their own proper Goods:

The CONTENTS

t. The Perfon who marveer twice, caimdt
give more to the fecond Husband or
Hife, than they feave to finh of their
Childven as has the leaft Share of thar
Eftate. .

2. Nethey dively nor imdiveétly by the In-

‘{'eTrfcy‘imn of other Perfons.

. The Computatwiz of the Guads /s made
accovdmg as they aie found at ‘the tume
of the Death.

4 What is cut off fromebe Gift, belvags in
common to the Childien of the fift M~
viage.

5. The Childien of diver? Marviages 1ake
each of them the Goods which theiv Pa-
vent had by the Marriage of which they
ave defiended. v

6. The Ulufred lefi to the Survivor, is nos
loft by the fecond Marriage, unlefs 1t was
left on that Conditton.

It-ﬁ,
LTHOQO the W'a;her or Mother 1. The

who has marri§d a fecond time P9/
retain the Property of ill their Goods, ,,,, reoten,

excepring what is appropriated to their canassgive
Children of the fi arriage, purs more tothn
fnant to the Rules explained in the pre« ﬁ‘“’;“ 2
ceding Se&ion; and that nothing ﬁm jf";,,;,:‘
ders them from alienating the' fRid sham rhey
Goods, and even giving them to ‘o= lssus
ther Perfons, provided they do:'nat #fich
thereby encroach on the Legitime, or Zai'lf‘:"’;‘
Portion referved by Law to their Chil- ;.
dren ; yet this Liberty is bounded by rke feas
one of the Punithments of fegend Mar- foare of
riages. For it is not allowed to theWife 5 £
who, Having Children I;}y a former 4"
Marriage, has married a fecond time,

to difpofe of any. fort of her Goods in

‘e
-,
|

the Husband to difpofe in faveur of the
ferond Wife, whether itbe by their fe-
cend Contratt of Marriage -under the
Title'of  Nuptial Gains, Dower, or @&
ther ‘Difgpﬁvibmﬁfhatquer, -whegher
the fame be totake! effe in the Lifdtinie
of the. Givery or after their Death jun-
lefs they feferve to every.ons,of .the

.Chiidren'ss much as isg?ch;MV: and
the Gift'wilt e limited toi'the Portion
whith thei®érion whehas harried the

fecond
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fecond time fhall have left of theie E- ﬂm}l have the leaft, and e made ,'_.,;qw
{tate to the Child to whom they have to ite. A RS

left the lcaft Share & ¢ Optimut obis vifim eft eff, “thords. Hiaubl
a Non liceat plus noverex el viico teltamanto  parentis obfervari tespus. Now 22, cap. 28" E-
relinquere vel donare, feu dotisvel ante.nnptias do.  vementes fgriana contrarios eventus fxpius  ope-
nationss titulo sonferre, quam filios'vel filia haber, » ramui. d. o Aufferre quod wranfcendk (fpm?, &
cw munoi portio wlima voluntae derelita veldaca  Hlire applicare, 4, ¢. ‘ '
fuent. L, 6. C. de for. nupt. -
It 15 from this Law thad ~:b“p% ﬁ;:f‘Hu’:l_b?f ,:fn IV,
Editt of July 560 is 1abyn, wohick probivirs Wo- e T . ‘
men wl'; ba-:’:. nfarmzi tw;i:ﬁ;owfwmg any part of  This Diminution of the Gift made to 4 What is

their Goods or Moveables of the - . - which they  the fecond Husband or Wife, does mt,;::na:ﬁ:ba

bemjfa! d hilli = o “yeomre 1o :
:h::;@;;‘f;:: }l}‘:;rczh:;{itr,'i:z:ﬂﬁ,, s beir new  2cCrue to that Child who has the. leafts,; be-
Husbands, to the Fasher, Mother, or Children of Share in the Parent’s Eftate; but it long; in

shew faid Hushuands, or other Perfen, who may be  goes to all the Children together by cmmen
prefumed s0 bz truft for them, more shan what c?ual Portions. For it is in favour g,;f;m
o

tb#y have gi-ygn tgf“(/) 0[' thewr Children to whom them H that th D. . t:. e
4 bosr Eflaiess , . . € AMmnution s OF- of ,he firfh
$hey have groen the [.Mﬂ fhare of their Ef dain’d 4 Marrrage.

L. 4 Quod plusiet in eo quod relictum aut datum
elt ommuno aut novercx aut vitrnico, ac fi-neque

2. Nether  If to elude the Rule cxplained in the  foipwm, neque rehftum aut datam vel donauwm,

drrellly
mor di-
reflly by
the Inter-
pofition of
ether Pt)-
Jons,

3 1%
Compuia-
¢

whe Gonds
is made
aecarding

foregoing Article, the Perfon who has  compeic flus 3 & wner eos folos ex zquo dividitus
married 2 fecond time, had made fome Yt oportet. Nov. 22, cap. 27.

Yifpofition in favour of Perfons inter-

pofed, in order to tranfmir by them to V.

the fecond Husband, or to the {econd When there are Children of divers s. The
Wife, more than what had been left to Marriages who come to fhare the Goods Children
any Child ot the firlt Marriage whohad  of their Father or Mother, thofe of? 4¥*
the leafl fhare ; the faid Difpofition cach Marriage tale out of the Mals g;f:'mg;:’
would be reduced in the fame manner of the Inheritance that which came by of rhens
asif it had been made, in exprcfs Tertas  the Marriage of which they are d¢ ¢ Goods
to the fecond Husband, or to the fe- fcended to their Father or Mother 27

. i ‘ 2 .. A *q.
cond Wife b, ‘ whole Succeflion they divide. And al- Lﬂ:[/,l,,‘;
b Omm arcumGriptione, fi qua per intgrpofi- tho the fecond Marriage have ngigabecn by i
tam perfonam, vel alio quocunque mado fuerit ex-  followed by a third, yet the Ch n of Marriage
coguata, ceffante, 1. 6. C, de Jeco nupt, Now. 22+ this {econd Marriage have the faume of whubk

Lo . ’ . they are
This 1 fo regulased by the Edwt of Tuly 1560 R}fh"" and the fume Appropriation of g,/ iadea,
concerning fssond Marriages, a5 has been rimarked  What ought to come to them, as thofe
on th foregomg <Artil. of the firft Marriage have in the Goods
that belong to theme. But the other

111 Goods, which are the proper Goods of

We muft underfand what is faid in the Father or Mother who leave be-
the firft Article, concerning the Reduc- hind them Children of different Mar-
tion of what is left to the fecond Hus- Tiages, are divided among them all by
band or Wifeto the Portionof the Chid ¢qual Portions; unlefs there be fome

. of the fieh Marriage who bas the jeaft, Difpoficion that diftinguithes them,

as they are uoe oF the Portion of the Goads which which cannot be  fet afide as beisg

found at

“the'time of

the Father or Mother who makes the undutifol, and which does nor, en-

e e, Difpoficion, may have at the "time of - crezch on the Right of their Legitimes

‘making the [aid Difpofitionthat istiable. of LegalPortiong fo...c ™ 7
: be reduced, but’ %atlhc bﬁ‘om'gg of o zwgdo idewm g5 ;ﬂ}marrimwnii ﬁlii,r iltiug
‘thie Goods which they fhafl be fopnd to  lucramdy dopacionradx flido quoque ex ' fagin-
g5 ac the time of cheir Deard. For - SR sy S8l R, Coetr g
the Goods may be eithor mugmented , sium venri, it 30, Now gty
by uheqifitions, or diminithed. by A- * g pracipa celiimdun effc_decersiomp; ot e
Aiesatigs-and Lofies. * And, i 15, only ¢ Quocmaue conlogs” iecpi il patyai” Aharuen
at the ie.of the Death of the Fagher, posicias reuneaty facabares, . 4, dp o, 1C, de
Mochet;ptbar it can be knwn what 5N Sl wohias bavedibinadom:
‘U’Q?ﬁa i\mgﬁ{ %m% ; s T~
v \W’ d(‘luhcv‘*i QMW% bl

Il
[

I}
‘o
4

1

,
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VL

“ TY;:, o 4t the furviving Father or Mother
mfrwt had an Ufofroét which the deccafed
igr 10the. Fusband or Wife had Iefe them by any

WU;‘;Z}} Difpbfition whatfocv‘ch they would
?y“rvbe 7. keepir althothey married a fecond time,

cond mar- unlefy it had been left them on condition
ruage, wne that their Right to it fhould ceafc up-
lef> 18 was on their marrying againg. And the Fa-
beft # that 11 or who marries again retains with
wondien.  uch more Reafon the Ufufru& which

he had of the Goods of his Children,

and even of thofe Goods which the {uid
hildren had of their Mother 5.

£ Volumus vel fi ufufruétus detur per largitatem,
aut moius caula donauonem fatam inter vivos, m
quibus hicet etiam donats, i relinquatur, & acciprens
ad fecundas veniat nupnas, manere fic quoque ufum,
donec fupei (it quihunc haber ufumfinétum ¢ nifi ex-
preflim slle qui donationem (ficur dittum eft) fecit,
aur hunc reliquit, five mafeulus, five faeming, dixe-
rievelle, ad fecundas ventente nupuas eo qui ufium-
fru€tum accepue, folvi eum, & ad {uam ieveru pro-
puetatem, Nov, 22.¢. 32,

& Patres ufumfruétum mateunaram rerum, etiam
fi ad fecundas migraverint nuptids, fine dubio habe-
re debebunt, L wit. C. de bon. mat.

Voi. IL

THE
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K 1IV.

Of Legacies, and other Difpofitions made in
View i of Death.

MEGACI LS and the other
Difpofitions made 1a vicw
# of Death, which are to be
o trcated of n o this Book,
NI 11 iftinguifhed from Tldf-
taments, whih have been difcourfed of
in the preceding Book, in this, that it
is cffential to a Teftament rhat 1t
contan Wn Inftitution of an Heir or
Tvecutor, wineh is a gencral Difpoli-
tion ot all the Tdtator’s Goods, althe
there were nothing clfe in the Tefta-
ment bohides this bare Inflitution, fec-
gig the Hewr or Exccutor is univerfal
Succeflor ; whereas thefe other Difpo-
fitiéns arc oy particular Difpofitrons
of certain things,
vezfon, rhat altho one may make thefe
{oits of Difpofitions in 2 Teftament, as
‘'one may make 3 Teftament without any
other Difpofitioniefides the bare Tnfti-
tution of an Heir or Execntor, and that

And it j5 for this -

one may give Legacies, and make other
Difpofittons inview or Death by other
Acts than a Teftament, 1t has been ne-
ccflary to diltingnih thefe tw o Matrers,
and to give to cvery onc nis fepatate
Rﬂﬂ]( . '

SRR SRR e 5
TITLE L

Of Coducils, and of Donatigns in
profpett of Death.

Sl i 2Odicils are Dupofitions made m
£1C B view of Death, which asp diftin-
S cuithed from Teftaménts by .
rwo UGharaliers. One is that
of their Formalitics, which are fewer
than thofe of Teftaments; and the o-
thee is that of their Ufe, which is hmi-
ted

1




Of Codicils, &,

ted to Legacies and fiduciary Be-
quefts, whereas a Teftament ought ne-
ceflarily to contain an Inftstution of an
Heir or Executor. Thus all Difpofi-
tions made in view of Death, in which
there is no Heir or Executor namcd,
will only have the Nature of Codicils,
of Donations in profpe&t of Death, and
ndr of a Teftament, even altho they
fhéuld have all the Formalities required
to a2 Teftament ; which mult nor be un-
derftood in the fenfe of the Romar Law,
and of the Provinces where the fame 1s
obferved. Forin the Cuftoms, as they
admit of no teftamentary Heir, the
Diftiné&ion between Teflaments and
Codicils 15 there altogether ufelefs ; and
they give there the Name of Teita-
ments to all Difpofitions made in prof-
pe& of Death.

We fhall not repeat here rouching
the Difference between the ufe of Tef
taments and that of Codicils, what has
been faid thereof 1n the fourth Se@ion
of I'eftaments, where the matter of
the Codicillary Claufe, which is often
infertcd in Teftaments, hath been hand-
led The Reader will be pleafed 1n
reading this Title to confult thar Sec-
tion of the Codicillary Claufe, whete
we have been obliped, 1n order to ex-
plam the Eftr@ of the faid Clanfe 1n
Teftaments, to cxplamn fome Rules
which relate to the ufe of Codicils ;
and Le will find there at the fame time
the Rutes of the Romas Law <oncern-
g this Marter, which he might eapeét
to meet with here.

We fay nothinfg here of Donattons
made m profpeét of Death, which fhall
be the fubje& Martter of the thud
Se&ion.

SECT. I

Of the Nature and Ufe of Codicils,
and of thetr Form.

The CONTENTS.

3. Defiuitron of a Codicl.

2. To make a Codicil, one muft have power

' to make o Tetament.

3. One may make a Codrcal, either with a
Tefament or without a Teflament.

4+, One _[;1:” make feveral Codicilsy which
ma all ragether.

5. Tiecaffil ma'ie: a part of the Tefta-
ment, when there is one,

6. The next qf "Kin is charged with the
Execirion of the' Codicils, when there 15

. 0 Téﬂﬂmﬂ“u ’

Voi. I.

[

Tit. 1. Se&t. 1.

7 Diffavence berveen the two forts of Co-
dicils.

8. The Codicil bath 1t @fcﬁ, altho at b
not exprefly confimed by the Teftament

9. One cannot impofe by a Codicil a Conds-
twon on whuh the Infhitution of the Hen
or Executor fhall depend.

de[w Witnelfes me sequued to a Co-

wik,

11, Rules of Teffaments which agee to Co-

dicils.
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Codicil 15 an A& which contains 1. Defins
Dufpofitions in proipedgot Death, 7447 1"«’ 4
without the Inftitution of am Heu or ©°%
Executor a
a Codiallis hareditas neque dart neque adim po

teft, ne confundamn s teftamentorum & codicillo-
rum. §. 2, 8fl. de codic. I, 2. C. ecd,

1L

Altho the Codieil do not contain the 2 Tomake

Inftitution of an Executor as a Tefla- @ Codicil
one muft

ment, yet no body canmake a Codicil 0,
if he has not 4 Right to make a Tefta- 1o makea
ment. For the libertr of difpofing of Tefament.
a part of one’s Goods, fuppofes the
{fame Qualities as thofe that are nccefla-
ry for difpofing of the whole . Thus
they who are incapable of making a
I'eftament, cannot make a Codictl ¢.

b Codicillos 15 demum facere poteft qui & tefta-
mentum {acere poteft, 1.6, § 3. 4. de jure cod.

c See, touching the Caufes whick make this In-
capacny, she fecond Secison of Teftaments.

II1.

As 1t 15 free for cvery one who has 3. one
power to make aTeltamenr, either to may make
make a Teftament o1 a Codicil, one may ;f/;‘:ff:”; i
equally make either the one without the 4 ..
other, or both together d, whetherin ths mens or
laft Cafc the Teltament precede or fol- wirbour a
low the Codicil, or that both the one 1efamens.
and the other be made at the fume time ,
and whether alfo the T'eltament confirm
the Codicil that is already made or to
bemadce, or that it make no mention
of itat all, provided only that the Tef-
tament which is made after the Cod:-
cil donotannul 1t £ And the Liberty
of all thefe difterent Manners of difpo-
fing 1 the cflcd of that which every
one has, who has a Right to make a
Will, to difpole either of all his Effedts

4 Non tanum autem teflamento facto poteft
quis codicilios facere, fed & intcftas quis dece-
dens fideicommittere codictllis poteft, & 3. wnft,
de Cod,

¢ Codichli aut in foturum confirmantur, aur 1n

riteritum, L B - de jure Cod.  Aut teftamento
%ﬂo, ax (ine teftamento. 4. L,
F Secshs Bth Arncle.
‘2 bv

«
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by a Teftament, naming an Hesr or
Exccutor, ¢ronly ot 4 partot them by
Legacies, and orher particular Difpo-
fittons m a Codred, of he mtends to have
no othcr Hetrs befides thofe of his
Blood And one may likewife make fe-
veral Codicils, either at the fame Time,

or at diferent Tames g.

£ Codicillos autem etam plures quis facere poeft.
§. wlt. mfl, de codic.

1V.
4 One Befides the Difference between a Tef-
may make pament agd Codicil, which refualts from
{f::"‘:;, the Rul:@bp 1ined 1 the firlt Article,
whieh 318 necellary to remark o fecond Dif-
may fub- terence which 1s « Confuquen-e of the
Ji# all 1o~ f(ymer, that feemng the Teftamrent con-
gethere pans an umverfal Difpofition of the

Totality of the T eftaror’s Goods, there
cannot be feveral Ueftuments of which
all the Dufp« fitzons {ub(ift rogether, and
the laft Teftament annuls the Difpofi-
tions of the former, if 1t does not ex-
pre(ly confitm them 5 Bur Codicils con-
taming only particular Dhfpolitions of
2 part of the Gouds, v mu m ke fo

veral Codicils, as has been fuwd 1n the
preceding Article, and they fubnit all
of thems, e cept the Changes which 2
Teftament or the laft Codicils may have
made /.

b Teftamentum rumpitur alto teftamento, . 1.
de myaft. rupt.  Pofteniore teftamento quod jure

perfeGum eft fuperus wmpinw, 6. 2. sufl quib.
mod. tefi, mfirm. See the fult Awucle of (he fifth
Scfion of Teftaments,

¢ Codiaillos & plures quis facere poteft. 4 6. f-
de yure codc,

i See the eghth Arscle.

V.

5. The Go-  When there 1s together both a Tel-
drcil makes tament and 2 Codicil, whether they be
a part of madc at one and the fame Time, or at
:ﬁfmf‘;‘r dificrent Times, and whether the Tef-
whenshere tament or Codicil make mention of
isone.  oneanother, or make no mention, the
Codicil 15 confidered as makinf)a part
of the Teftament m.  For the Difpofi-
tions both of the onc and the other are
equally the laft Will of the Teftator,
and the particular Difpofitions of the
Codicil ought to be confidcred as
contpined 1n the general Dulpofition
wifich is eflential to the Teltament.
Thus the. Difpofitions of the Tefta-
ment, and thofe of the Codicil, are
interpreted the onc by the other, and
are reconcifed with omne another in
fuch Thmgs as may fubfift both of the
one and the other. , But if one of them
mazkes any Alteration in the other, the

1-
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laft Dilpofition, even in the Co
will have 1ts effe¢t in that which
be regulated by a Codicil »

m Codialli pars incelliguntn teftamenti,
nule, ff, reflam. guamad. apor.

Ad teftamentun quod quoquo tempore feciier
perunent codiclli. L 16, ff. de jure codsc.

n We bave added thefe lafi Words, bamuﬁ,}n
fhall be fasdin the minth Ariscle, one cannor uyf~
Dofe of the Inherssancem a Coduil.

VI

As when there is 2 Teftament, he & T
next of ke

who 1s initituted Heir or Executor is ;7,7
bound to execute the Difpofitions of wus tlfe
the Coducils, fo when there 1sno Tefta- Execurion
ment, 1t 1s the Heir at Law, or next of of ¢#e Co-
Kin, who 1s charged with the Execu- 4/c/4whe®
.pthere 15 ne

tion of them o, 10 the fume manner as if Teflamens.
he were inftituted Heir or Executor by
a Teltament, For he might have been
deprived of the Inherstance y and it was
out of free Good will that the Deceafed
has left 1t to him p.  Thus the Difpofi-
tions of a Codicil have, with regard to
him, the {ume eflett as 1f they were or-
datned by a Teftamentr, 1n which he
wure o de Hetr or Executor g

o Quicumque ab nteftato fucceflerit, Jocun ha-
bent codierill, 164 fF de jure codse.

p 1deo fidercomnnfla dart poffant ab inteftaro fue-
cedennbus, quomam credirm parerfanalias fponte
fua his relinquere leguimam bhaiediatemn. £ 3. §. 1.
1. de yure codac,

q Codwillorum ws fingulare «ft, wr quarcumque
in hus for buntut, perinde habeanwr ac fi m cefta-
mento {cripea eflent. L 2, §. 2. e0d,

VIIL

It follows from the two foregoing Ar- 5. nyge-
ticles, that there 15 2 Dufference betw een renre Le-
the two forts of Codscils, thatss, thofe fween ths
which happen to be accompamed with **° ﬁ:"’
a Teflament, whether the fame follow of Codicils.
or precede the Codicils, and thofe of
Perlons wha dic without a Teftament ;
that thefe laft arein Lieu of 2 Teftament,
comaning all the Difpofitions of the
Deceafed, in the {fame manner asif he
had made a Teftamene, and named
therein his Heir at Law for his Execue
tor, charging him with what fhould be
contained in the icil : Whereas the
Codicil of him.who has likewife made
a Teftament, hasrelation to that Tefta~
ment 7, and makes a part of it, ac has
been faid in the fifth Article. ,

7 Intéftato patrefamilias mormo, nibll SkGde.
rant codiclli 1 fed vicem tefament extubapt. “Tel-
tamento autem fadlo, jus fequuntur ejus. L 6. in fo

S de jure codte,

" W may give 10 this Texs the Meaning
inthis Artesle, sltho it has apother which hall be
mentisned 10 the Remark on the fowrsh Artice of

the follggoing Seflion,
VIIL
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VIII.

\f he who had made a Codicil, makes
" srwards a T'eftament, ipwhich he
Jfot, niukes no mention of the Codicil, the
;i’f: x‘;f"r Codicil will neverthelefs have its eftect.
Iy confirm. FOT altho 1t be not exprefly confirmed
od by the byyhe Teftament, yet it is confirmed,
Teftament. 1 fo far that it has not been revoked.
And it is prefumed that the Teftator
s perfevered in the fame Mind, fince
he has ordered nothing to the contrary r.
But if the Teltament contamined any
Difpofitions contrary to thofc maden*
the Codicil, or if it made any Altera~
tion in them, the lafl Will would be the

Rules.

s Divi Severus & Antonunus refcuipferunt, ex its
codiatlis qui teftamenwim pracedunr, pofle hder.
commuflum peti, i appaicat enm qus teflamentum
feait, i voluniate quam in codicilhs expreflesar, non
receilifie. §.1. m fo anft, de codie. Teftamento
faéto, cuamf Codralliin co confirmav non effent,
vires tamen ex co capent. L 3. §, 2, f de jure

codic.
# Sed non feivabuntur ea de quibus aleer defunc-

ws novifhme judwavite & 5. m £ . de gure

codir.
IX.

9. One As one cannot by a Codicil make an
cannor m- Herr or Executor, fo likewife one can-
'L"’/;"’g 4 not take away the Inheritance by a Co-
o dicsl, nor cunfequently wmfofe on the
on which Hear or Eaecuror a Condition on which
zhe infi 3. thould depend whicther he fhould be
smor of  Heyr or not, aor can he take away a
:f'l,ﬂi’(',‘ Condiaon ot this Nature impofed by
#or i the L'cltament  Vor thefe fores ot Dif-
depend.  potitions would have the Eftect to take
away and givc the Inheritance; which
cannot be done bug by a Teftament, to
which more Formalities are required
than vo a Codicil .

% Duwi Severus & Antoninus referipferunt, nihil
egifle matiem qua cum pure liberos fuos hxredes in-
futueris, conditonem emancipationis codiclis adje-
dt.  Quia neque conditionem haveds mftituco codi-
cillis adjicere, neque fubfhiruere diceéte poteft. 4 6.
I de gure codic. §. 2. snft. de codsc. Hzredi quem
teftamento pure infiaue, codicdlis feripfit condine-
nem. Quaero an e parere necefle habeat ? Modefti-
nus refpondit haredias codiaiilis peque adum poteft.
Pério m defedu conditionis de ademptione hzredi-
tadis cagitafle inteligitor, L 27. §. 3. ff de condss.

. X,
For'the Validity of a Codicil, it is
peceffary that it (hould be attelted by
ve Wi s of the fame Quality with
thoféWho are allowed to be Witaefles

I} ament x.

x 1n omni ultiona ¥ , excepto teftameno,
quinque teftes vel rogard, wel qui formitu venerint

in uno eodemue tempave, debent adhibert, L whi.
$. uir. C. de godic,

10. Five
Witneffes
are rogue-
red 10 8
Codiedl,

Tit. 1. Sedt. o.

The Formalittes of Codicils, as w.li as thofe of
Teflaments, depend om the Ufage of the Plares, as
bas been fard concerming the Formalsses of Tefla
ments. See the firft Article of the third Sefton of
Teftamen:s.

{In England we make no Diftinftion between
the Numbei of Witnefles required to a Codreil, and
thofe required toa Teftament, Two ace fufficrent
. wraten Teftaments which contain Difpofitions
of Perflonal Eftace, and rhe fame Number is requi-
red i Codicls.  Bur 1f the Codicils contan any
Devifes of Lands and Tenements, then three Wits
nefles are neceflary, as hay been alre ady obferved.
Swanb, of Wills, ‘part 1.§, 9. Stat. 29. Car. 2.
€4pe . 8. 22.  Sec the Rematk on the hift Arpcle
of the third Seétion of Teftanien,. )

NI

We may add, as a 12t Rule of che Na- 11, Rutes
ture and Ufe of Codicils, that we muft o Teffa-
apply tothcm, and obferve in them all ”’)‘l’”/’,
the Rules of Teftumenss which may ;,:,”,;c’,.
have relation toand agree with Codi- diests.
cils  Thus we may apply to Codretls
the Rules which relate to the Capacty
or Incapacity of Perfons, whetlcr 1o
make Dupofirions inprofpeét of Death,
or to recewve any Liberality by f{uch
Dudpofitions, the Rules tonching the
Interpretation of the faid Iif]

144

pofitions,
thofe of Conditions, and i general all
the other Rules of Teftaments which
may be applied to Codicils y

y One may be able to judge of the Trush and Ufe
of this Rule, by the relaston which the Rulss cone
cernmng Tefarnents, whsch have been alieady exe
plarned, kave to Codsesls,

*
SECT. IL

Of the Caufes which annul Codicils.
The CONTENTS.

1. The Codrcrlzs wull for want of the necef-
[ary Formalitzes.

2. Or of ot is revoked by a fecond.

3. Or by a Teftament.

4. The Bivsh of a Child annuls the Tefta-
ment, and Codicil.

s Other Canfes whieh apnl Codresls.

1

HE Codicil is null, if it wants 1. The Co-

the Number of five Witnefles, who dusl s nuil
have the Qualifications neceflary for gre f2r wané
ving Teftimony, or if it wants any dne ?:frir;::’_
of the other Formalities explained in ;00
the third Se&ion of Teftamentsa. .

a Ses the Texd tited on the tenth Article of the
firft Seftsom, and the Remark on she {ame Arutle,
avd the third Seition of Teflaments,

18 3s mevaffapy 0 obfarve, as tv she Formalities ¢+
“'ained in> thag thard Section of Yaflmments, shas

there
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there are fome Rules of that Seflion whith do not
agree tc Codicils, as, for example, thofe of the
nineh and tenth Aviscles, which fay, thas the Hur
or Execator, bis Childven, bis Lathery and his
Brothers, cannot be Wizne[Jes so the Teflament 5 for
1 a Codicil there 135 no Hear or Eaecutor,

1L

2. 0rif e A firft Codicil is annulled by afe-

1 revoked (ond which revokes 1td.  But if the

by ¢ fecond makes only fome Changes in the
firfl, both the one and the othier wall
fubfift in what the fecond thatl not have
changed. And if the fecond makes na
Alteration at all in the fufl, both of
them will have their Effeét (.

4 Cum proponaus pupillorum matiera veftiotum
diverfis tempouibus, ac diffonis voluntattbus dues co-
dicsllos ordinafle 2 in dubrum non venn, 1d RuOd priort
codicillo mlaupferat, per enm, 1 quem poftea fecreta
voluntatis fug contuleiat, (i A prioss tenove difere-
pat, & contrariam voluntarem conunet, revocatum
clfe. I 3. C.de codec.

¢ This 15 a Confequence of the Power which one

bas te make feveral Codictls.  Sec the fomth Awn-
cle of the firft Seftion.

.

ooorbye A Teftament ubfequent to 2 Codiail

Teflament, may either confirm 11, orrevokeat, or
make fome Alteration 1o 1t, with much
more Reafon than a fecond Codicil
may : Which depends on the manner in
which the Teftator fhall have explained
himfelf in the {aid Teftament 4.

d See the fourth, fifth, and eighth Artscles of the
Sirft Seétson.

» v

4 The  Jf he, who having no Children had
Birth of 8 ade a Codicil and a Tcltament, hap-

ﬁf},”’,;,” " pens afterwards to have Children, the
Teflament Ei"eftament and the Codicil willbe void e.
"‘.’;‘i Cedi- , Rupto teftamento pofthumi agnatione, codicil-
cil,

los quoque ad tefltamentum pertinentes non valere,
in dubium non venwt. L 1. C. de codic.

9 This Text relatcs only to the Cafe
whete there 15 both a Codicil and a
Teltament: And it 1s faid in another
Text, that when there is only a Codicil
without a Teftament, thc Birth of a
Child does not annul 1t.  Agnatione fri
baredis wemo dixerit Codictllos evanuiffe. 1.
pen. ff de gure Cod. 1 16, eod. This
Difference, which the Roman Law makes
between a Codicil without 4 Tefta-
ment, and the Codicil of him who had
alfo made 2 Teltament, is founded up-
on this, That he who makes a Codicil,
and dies without making any Tefta-
ment, dies with an Intention to leave
his Succeflion to his Heir at Law, -and
that therefore his Intention is that his
Heir at Law fhould execute the Codi-
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c¢il; whereas, when there is both a'
Teftament and a Codicil, it is a Rnle -
in the Roman Law that the Codieil
fhafl follow; the Condition of the Teftaw
ment, and thar it fhall {ubfift if the
Tefltament ought to fubfift, or that it
be void if the Teltament 1s annulled.
Tuteflato patiefamibas movtuo nihil defide-
vant Codrallr, fed vicem teftament: exbsbént :
teflamento autem falto, gus fequuntur éjus.
! 16, n fine ff. de gure Cod. (
This Law, which makes all the Co~
dials of thofe who have made no Tef-
Jtament to {ublift without diftin&ion,
might 1n ccreain Cafles trefpafs againft
Equuty. Forif we fuppofe that 2 Man
who was not married, and had no
hopes of having any Children, had
madc a Codicil, 1n which he had difpo-
fed of the greateft Part of his Eftare,
thinking to leave the Remainder, which
would be the leaft Part of 1t, to his
Heir at Law, a collateral Relation,
and one who did not ftand 1n need of
it; and that afterwards he fhould hap-
pen to marry, and to have Children,
and ro die without revoking this Codi-
1], cither thro Forgetfulnefs, or be-
caufe he had been fusprized by Death ;
it would feem very hard to make fuch 2
Codicil to {ubfift, m a Cale where
even a Teltament would be annul-
ed, not only as to the Inflitution of
an Heir or Executor, but as to all the
other Difpolitions thereof, even the
moft favourable ¥. And if Equty re-
quires that the Birth of a Child fhould
annul 1n its favour all the Difpofitions
of aTeflament, the fame Equity would
feem likewle to requirethat the Birthof
a Child fhould annul adfo the Difpofitions
of aCodicil, althoit be not accompa-
nied with a Tecftament; fecing this
Circumftance is wholly indifterent to
the Right of the Child, vhe is as much
or more 1mjured by the Difpofitions of
fuch a Codicil, as he can be by a Tef~
tament. So that {ecing the Mortive
which has mduced us go receive into
our Ufage the Difpofitions of the Ro-
man Law, 1s only the Equity thereof
which renders thafe Difpofitions of
the Roman Law," which we obferve,
juft in all Places, and at all Times, and
that we reje& {fuch Dilpofitions thereof
as feem to deviate from that’ Equity,
and which favour tooc much of thofe
Niceties which we fee fo frequent theres
we did not think it proper to'fet it
down as a Rule, That the Birth of
Child does not anmul a Codicil, when
* See the fifteanth Arbecle of the fifth Seltion of
Lefiaments, : ,
) there
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is no Tcltament. Neither have
it down the contrary in this Ar-
but we have contented our felves
with making this Remark here concern-
ing this Di%culry, it which we fhoald
be afraid to trefpafs agamlt Equity, 1f
we fhould lay it down as a general
Rule, either that all Codicils are va-
Md when there is no Teftament, or
that they are null when there isa Tefta-
ment which is found to be null, For
this firft Rule would be attended with
the Inconvenicnce thathas been juft now
taken notice of, if theBirth of a Child
fhould nor annul a Codicil that is not
accompanied with a Teltament. And
it may be faid of the other Rule of the
Roman Law, which annuls indifterently
all Codrcils, when there 15 a Teftament
which proves to be null, whether the
Teftament be made after or before the
Codicyl, or be made at the {ame time,
that it may alfo have its Inconventences,
except 1o the Cafes where the Codicils
and Teftaments have fuch a Conncxion
with one another, that the Difpofitions
which they contain ought all of them
either to fubfift or perifh rogerher; as
for example, if a Teftaror who, having
no mind to explam his particular Difpo-
fitions by a Teflament, had only named
hits Hens or Exccutors in theT'eltament,
requiring them to eacente the Difpo-
fitrons which he fhould afterwards mahe
by a Codicesl, and accordingly mde 4
Codicid which contained Legaeres wath
which he burdened his Heirs or Exe-
cutors diffuiently and apart, one with
fome, and the others with others, and
that 1t happened that this Teltament
proved to be nall, erther by reafon of
the Incapacity of the Hens or Execu-
rois, or for want of {ome Formalities ,
one might without tranfgrefling againft
Juftice or Fquity annul this Codicil o
linked and united to this Teflament.
But if a Teftutor, who, without any
Dcfign of making a Teftament, had fielt
made a Codic1l, contaming fome Dif-
pofitions in favour of poor Relations or
Scrvants, or for fom¢ charitable Ufcs,
thould afterwards chince to make a
Teftament, aund mftitute for his Herr
ot Execntor eicher his Heir at Law, or
even fome other Perfon; would it be
neceflat y, i1 order to do Joftice, that if
this \ Teftament thould pove null, the
Codigl fhoold likewife be annuBied,
becaufe it is the Rule in the Roman Law,
thatwhen there is a T'eftament, all Co-
dicils are to follow the Fate thereof ?
All that has been faid here touch-
ing the Difiercnce of Codicils in the

Tit. 1. Sedt. 3.
Cales where there is no Teftament,
and 1n the Cafes where there 1s, con-
cerns only the Provinces which are go-
verned by the written Luw.  For as
to the Cuftoms, the Reader has alrca-
dy been fufficiently informed, that as
all the Difpofitions which arc made
there are only Codicils, feung they
cannot there make an Heir by o Tefta-
ment, this Difterence is of no manner
of ufe in them. And as for the Pro-
vinces which arc goveined by the wric-
ten Law, we have feen there, and theie
is ftill to be feen at this Day, feverad
Law Suits which are occafioned by the
Dufficulties which arife from certam
Cafcs which are pretended to be eacept-
ed tiom the Rule of the Roman Law,
which annuls all Codicils when there is
a l'cftament which 1s found o be null.
It 15 cafy to 1magine that the Liberty
of excepting certain Cafes 15 a Source
of many Law Suits  Which makes it to
be withed that there were on his Sub-
jete fome Regulation, wlich fhould
make the Validity of Codictls cuther
to depend abfolutely on that of Telta~
ments, when there are any, or 10 be
wholly independent on them, or which
ﬂmuldv grve fome Temperament theicto,
o any that is jull and neceflary can be
found.
V.

We may add, for a lat Rule concern-
mg the Canfes which may annnl a Cod:
cil, that we maft jom to thole Cautes
whieh proceed trom the want of For-
malities, and to the others that have
been jult now explued, fome others ot
the Number of thofe which annul alfy
Teltaments . f{uch as, if the Porfon
who had madce a Codicil, dies under an
Incapacity incurred by a Sentence of
Condemnation, 1f the Codicid has been
made by Torce; if he who muade ir,
did afrerwards cancel it 1. :

f Seethe fifth Scflion of Teflaments,

SECT. I
Of Donations made in profpect of
Death.

T 15 neceflary to diftinguifh in this
Word of Donation in profpeét of
eath, two different Ideas of two
Things, which it fignifies in its com-
mon Acceptatyon with us. For we may
underftand by this Word the Deed or
Writing which contains the Difpofi-
tion of the Donor, as we underfland

by

74.2

$. Gther
Cavfes
which ane
ntes Cods-
cils.
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by the Word Codicil the Writing
which contamns the Legacies ;5 and
we may likewife undarftand by this
Word of Donation m proffcft of
Death, the very Difpolition it {elf, that
is, the Bencticence contained in the
Writing, as the Legacy is contamed 1n
the G diail. Thus, whereas with re-
fpeét ro Legacics we makeufe of two
diltiné Words, to wit, that of Godi-
c1l, which fignifies the Writing in which
the Legacies arc contained, and the
Word Legacy, which fignifies the Dif-
pofitions made in the Codicil, 1n the
Cafe of Donations made m profpedt of
Death, we have only this onc Word
whuch has both Senfes, and which fig-
nifies equally the Difpofition of the Per-
fon who gives, and the Writing which
contains the faid Difpofition; which
may procced from hence, that ufuals
ly the Word Donation in profpelt of
Death, is only made ufe of when thure
is onc only Donation made by a parti~
cular A4 o Wiiting 3 whereas Codi-
cils may contamn one or more Legacics,
and Lhewife other Difpofitions.

It was neceffary to obferve the Dil«
tnéhon of thefe two Memings which
the Word Tonation in profpe& of
Death, may have, in order to prevent
the Reader’s forming to himfelf a wrong
Idea of what is the Subjeét-matter of
this Scétion.  Tor he might imagine
that this Setion fhould contam alf the
Rules which may icelate to Donations

Boox IV.

Before we proceed to the Explanation
of the fow Rules of which this Becticn
confifts, it 1s proper to obferve, that
feemg the bare Word Donation com-
prehends the Donations that are ro take
etfeét in the Lite-time cf the Donor, as
alfo the Donations that are to have thepr
eficét only afrer the Donot’s Death, fie
is neceffzry to diftinguith aright che
Nature of thefe two forts of Donations,
and for that end to confult what has
been faid of this Marter in the Pream-
ble to the Title of Donations which
arc to have their c¢ffe@ in the Donor’s
Life-time, and likewife what 15 there
faid of the Maxim, 7o give, aulto1e-
tarn, 15 good foraothing ; which has been
explamed 1n the [ame Place.

The CONTENTS.

1 Defistaon of @ Donation made in profpelt
Of Death,

2 [Vhiran Donations made 1 profped of
Death, and Codrals do aoiec, and where
mthey differ.

3. Furmalities of Donatiows made on acconnt
of Death.

4 WWho may male Donatwons aa profpelt of
Death

5. The Rule of Codiuals agiee 10 Doaat o
made 1n piofpett of Dearh

6 And alfo the Rules of the Legaies.

I

[
A Donation made m profpeér of 1- Pear

made in profpect of Death, eitheras to
the Formalities of the Adts, or Wiitings
which contamn thefe forts of Difpohi-
tions, or 4s to their Nature, And he

§ i Tn ton of a2
Death, 1s a Difpofirion made by hum, (7 =~

who not being willing to {hip hamfc 000 1m
in his Life-time of the thing which e projpectof
mtends to give away, defires that afier Db

might hewife fancy, that as in the
preccding Settions we have explained
only what concerns Codicils, with-
out {aying any thing of Legacics, which
fhall be the Subjeét-martter of the fubfe-
quent Title; o we fhould male the
Like diftin&ion in Donations becaufe of
Death.  Bur fince we are to explain
the Detail of the Rules relating to
Legacies only in the following Title,
and that the {aid Rules are applicable
to Donations made in profped of Death,
they being of the nature of Legacics,
we fhall eaplain in this Seétion only
{fueh Rules concerning Donations made
in pr@f‘ﬁﬁ& of Death as ought to be fe-
parated ‘from thofe of Legacies, whe-
ther it betlat the faid Rules relate to
the Donatian it {elf, thatis, torhe Li-
bevality of rhe/Daonor, or to the Wri-
tipe which containsdts and iv wilkbe
eify 1o diflinguifh in&xery Article what
it relares to, -

his Death it may go to the Peifon whom
he has a mmd to favour with 1t, and that
he fhould have 1t rather than his Foirs a.

a Moins cawa donano eft, cum quis habere (&
volt quam eum cur donats magque eum cur donat,

quars haredem fuum. b1, fo de morts casfs dowar,
S 1.9 f. 3ff, do donas,

9 Inthe Roman Law they diftinguifh-
ed three {orts of Donations becaufe of
Death. The firflt §s of thofe, where,
without any prefent danger of Death,
one gives out of a View that he mult
fome time or other die. The fecond is
of thofe, where the Donot, finding
himfelf in fome danger of Death, gives
in fuch 2 manuer, that he firips limbetf
of the thing which he gives away, agd.
conveys it to the Ponee, whom he’
makes Mafter of it.  And the chird is
of thofc Donations, wherc, 1o the fime
Cafe of a danger of Death, ope gives
in fuch 2 manner that the Thing given

sball



Of Codicils, &, Tit. 1. Se. 5.

£,
fhall*not belong to the Donee till after
the Donor’s Death. Fuliamus libro feptimo
decimoDigeflorum tres effe [pecies mortiscanfa
donationum ait. Unam cum quis nallo prz-
Jenis pericul; metu comtervitus, fed fola o~
gitatione movtalitats donat.  Aham effe
Jpeciem mortis caufa donationnm ast, cum qurs
imminente pevichls commotus, ita donat, ut
fatim fiat accipientis.  Tertum effe genns
donationum ait, fi quis periculo motusnon fic
det ut flatim faciar accipientis, fed tunc de-
mum cum mors fuerit fe’cum. L. 2. ff de
mort.cauf, donat. §. 1. Inftit. de donat.
We fhall not fet down here as Rules,
thefe three ways of giving in profpe&
of Death. This Diftinétion does not
agree with our Ufage; for it is to be
obferved that the fgcond of thefe three
forts of Donations 1n profpe& of Death,
has 3 Charafer quite oppofite to the
effential Cliarater we give to Dona-
tions made in view of Death, which is
that they arc revokable, and that they
do not put the Donees 1 poflcflion till
after the Death of the Donor. Whence
it follows, that this fecond fort of Do-
nation would be a Donation that takes
efic& in the Donor’s Life-time, fince it
would put the Donee immediately into
poflefion  And it 1s to be obferved al-
{o that by our Ufage thofe who are in
imminent danger of Death, thro Sick-
nefs or otherwife, cannot make Dona-
tions that are to have their effet in the
Ponor’s Lifctime. As to the two o-
ther forts of Donations in profpeé of
Dearh, according ro our Ufageitis in-
difterent whether the Perfon who makes
the Donation becaufe of Death be in
immediatc danger ofit, orbenot. And
they muft all of them be 1n Writing, and
made in due Form. :
What has been juft now faid, thatb
our Ufage thofe who are in imminent
danger of Death cannot make Dona-
tions that are to have effle& in the Life-

they called mortis caufer capio as if a
Father gave fomething becaufe of the
Death of his Son., It would be needlefs
to inftance in more Examples of this
kind, there being nothing 1n this mat-
ter that deferves our Qbfervation. V. 1.
8.12.18. & 21. ff. de mort. caufa donas. &

caproms

IL.
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There is this Difference between 2 2. Where-

Codicil and a Donation in profpe& of
Death, that the Name of Codicil is gi-
ven indifferently to all Adts which con-

in Dona-

twns mads
in profpett
of Death,

tain the feveral Difpofitions which one and Codi-
may make in the profpe& of Death befides cils 4 a-

that of the Inftitution of an Executor,
whatever number there be of the {aid
Dufpofitions, and of what nature foe-
ver they may be; but by a Donation in
profpect of Death is properly underftood,
only one fingle particular Difpofition.
Thus he who befides making a Tefta-
ment and Codicils, if he had 2 mind to
make any, or without making either
Teftament or Codicil, had a mind to
difpofe of a Sum of Money, or other
thing, in favour of fome Perfon, might
give to the A& or Writing that
fhould 'contain the faid Difpofition, the
Name of Donation becaul{z of Death,
which one does not give to the other
Acts which contain {everal Difpofitions:
But he might likewife give to this Dif-
pofition the Name of Codicil. Thus,
1t is the {ame thing for a Donation
profpe& of Death, whether it be ex-
prefled under this Name in a Writing
made exprefsly for that purpofe, or
whether 1t be contained!in a Codicil,
either under the Name of Legacy, or
under that of Donation 4. '

b Scethe fixth Article of this Sechun, and the
third Artscle of the firft Seéton of Legacws, and
the Texss cived on them,  As to this whole Aticle,
lh;t Reader may confult the Preamble of this
Settion.

gree, and
whersin

they diffar.

time of the Donor, is to bcbund(e;ﬁood 1
of Donations of immoveable Goods . o
or.of Sums of Money, or of other  Donations made in profpe@ of Death E;lﬂ’:}""‘

being of the {ame Nature with Codicils, 5,2
the fame Formalities ought to be ob- sade on
fervedin them : And as five Witnefles acooun; of
are required to a Codicil, the fame Deatb.
number is likewife neceflary to 3 Dona-
in profpe& of -Death .

¢ Sea the Texs ced on the 10th Apsicle of the
firft Sectiom of Coducils, and the Remark 1here made -
spom sk,

things that are not_acually delivered to
the %)onec; for whemis aftyally deli-
vei’d, the Donation théreof is good and
valid, unlefsit be done in fraud of the
Law,s6r.0f Cultom, beyond the bounds
o}‘ wHiL ane may give away in profpeét
0 ,,vnﬂﬂfﬁhﬁ 13 ’ - } N
. It&.;yi}iéew ify be romasked edmicern-
%ﬂ‘,ﬁ%& age ;r o;::ﬁ&;%uﬁﬂ: 0 i ;ﬂg::ieﬁ:’bl‘x{g;z&nﬁbw. b ulr. C. do donat,
they reckoned 'in the vumber of fuch ~ . v

Propations the other ways by which it . o o ,

may ha;;pen that one hgs fomething be-  * The fame Perfons wh% may or may ;ﬁ;‘h
g‘ag ?b‘;. ‘ tlhf Dedth ‘of another; which not mike Tmﬁamen‘t; or Codicils, Tl?’c’; Denrons
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Donations alfo,’ or may not make Donatiors be-
:}’ 1% caufe of Death. For the fame Calyaci-
"ty is required for this {ort of Difpofi-

tions as for the two others 4.}

4 See the fecond Sefbion of Teflammis

A%

<. The We ought to apply to the A&ts or Wri-
Rules of  tings which contain Donations madc in
Codials & profpeét of Death, the other Rules
. which relate to Codicils, as they may
mads 1n  agree with them. Andit will be eafy

prejpett of to difcern thofe Rules, without repeating

Death.  them in this Placee. .
¢ Ses the two precsding Setlions.
VI
6 and As to what cencerns the Nature of
alf . Donations umade "in profpe& of Death,
Rules of 18 being the fame with thatr of Lega-

Legacues. ciesf, they have alfo the fame Rules,
which thall be explaived in the follow-
ing Titlc.

S Morus caufa donationes ad exemplum legato”

rum tedalte funt per ommia. 8, 1, nfl. de donar,
V. L it C. de donat. canf. mort.

B e T i e
TITLE IL
Of LEGACIES.

BB Foacics are particular Difpofi-
“i';r; uons on account of Death,
& which diftingmith the Legatees

¥ P o
from the Heir or Executor, in that the
Legatees fucceed only to that which is
taken off from the Inheritance to be gi-
ven to them, and that they are as it
were particular Succeffors ; whereas the
Heir or Executor is univerfal Succeflor
to the whole Mafsof the Goods.
T'here is likewife this Difference be-
tween Legatees and Executors, that an
Executor cannot be made but by a
Teftament, whereas Legatees may be
made not only by 2 Teftament, but alo
by a Codicil. And it is the {ame thing
for the Legacies, whether they be con-
tained in one or other,of thefe two forts
" ofPifpofitions, which are diftinguifh’d
with regard to Legacies only in this, that

the Legacics lefr by 2 Teftament are due
from the Executor, and thofe Ieft in a
Codicil, #ithout a Teflament, are due

from the Hicif 'at Law, ornext of kig, *

It is neceflary dlfo ro remarkhere, 'as
we have done in other Places, that in the
Cuftoms of Frange if 4 Teltator inflituces
any pther Perfon tor Bisfeir or Exsontor
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befides him who has a right to fucceed
by Law, 1if there were no Teftament,
they donot give him the Name of Heir,
but onfy that of univerfal Legatee. For
altho he fucceeds to all the Goods, and
to all the Rights which the Teltator has
power to difpofe of ; yer the Cuftoms
ive the Name of Heir only to the
E!en' of Blood, to whom they appro-
riate the Goods which they do not al-
ow the Teftator to difpole of: And
this Legatee is diltinguifhed from par-
tcnlar Legatees by this Quality of uni-
verfal Lcgatee. 'Thus the Difpofition
made in his favour is notcalled the In-
heritance, even altho it fhould com-
prehend all the Effeéts of the TeRtator,
if he had none but what he had power
to difpofe of; but itis only called an
untver{al Legacy.

Seeing there are fome Matters which
are common both ro Legacies, and to
the Inftitution of an Heir or Execuror,
and that 1t was neceffary to explain
them under the Title of Teftaments,
we fhall not repeat bere what has been
alrcady explained of thefe Marters, as
that which concerns the Rules of the
Interpretation of the Difpofitions of the
Teeftator, thofe relating to Conditions,
Ddfcriptions, and other Manners which
may diverfify the {aid Difpofitions, the
Rules concerning the Right of Accre-
tion, of Tranfmiffion, and others w hich
have been explained under the Title of
Teftaments. Neither fhall we f{ay any
thing here of the Formalities neccflary
to Legacics, this Matter having been
explained 1n the fame Title of Tefta-
meats, and in that of Codicils, which
are the Difpofitions by which Le-
gacies are given. And in gencral the
Reader onght to apply to Legacies all
the Rules eaplained 1n thofe other Ti-
tles, according as they are capable of
being applied thereto. And under this
Title we fhall treat of the Rules which
are peculiar to the Matter of Legacies.

It is further to be remarked, thar un-
der the Name of Legacyy it is peceffary
to comprehend tgigjiud of Difpofitions
on account of Diegrh’ which are called
particular Fiduciary Bequefls, diftin-

ithed from Legacies in the antient
oman Law both by their Name and
their Nature, but confounded with one
another by the tarter Laws, which have
ﬁvcn to the {aid Fiduciary Bequefts the
ature of Legacies, and haye made.
thefe two forts of Difpofitions equal jn

_every thing 4. But becaufc there J# in

i ks
L : }:t;’ oz;n “:. u;:.rquata funt legata ﬁdmm@&
reality
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teality fome Difference between Lega-
cies agd particular Fiduciary Bequefts,
and that we fhall be obliged to make ufe
of this Word of Fiduciary Bequeft, and
to quote Laws in which it is men-
tioned ; it is neceflary not only to in-
form the Reader thereof, but to explain
here on this Subject that which ought
to precede the Rules,' in order to make
them rightly underftood.

A Fiduciary Bequeft is a Difpofition
by which the Teftator prays his Heir
or Executor to deliver to {ome Perfon
either the whole Succeflion, or a part
thereof, or fomething 10 particular.
The firft Ule of Fiduciary Bequelts was
fuch, thar it depended wholly on the
Heir or Executor, either to comply
with this Requeft of the Teftator’s, or
not to comply with it, as he thought fit:
and it was from thence that the Latin
Word FdeicommfJum came, becaufe it
was commttted or remitted to the Faith
and Integrity of the Heir or Executor ;
but afterwards the Heirs or Executors
were compelled by Law to execnte
thefe forts of Difpofitiens &.

The Fiduciary Bequefts of the whole
Inheritance, or of a part of it, are a
Matter which fhall be explained under
the third Title of the fifth Book. And as
for particular Fiduciary Bequefts, aitho,
as has been juft now semarked, they have
been made like unto Legacies, yet 1t1s
neceflary to diftinguifh in thefe Fidu-
ciary Bequeftstwo forts of Rules : Thofe
which arc common to them and to Le-
gacies, wiuch fhall be explained under
this Title : And fome others that are
peculiar to them, which fhall be explain’d
in the fecond Seion of the third Title
of the fifth Book.

It is neccflary finally to remark on
the fubje& Marter of this Title, that
Donations ‘made 1n profpe& of Death
being diftingmfhed from Legacies only
by Name, as has been remarked in the
third Setion of the preceding Title ;

wo muoft apply’ to thofe Donations the
Kules which thall be explain’d under
“this T'ifle. 'Thus, fhe Reader muft re-

“tiember that what (all be here faid on-
, -,;;5;,.- ies,’ ought likewife to be un-
“gerBdd: of Fiductary Beduefts, and of
gt biccante of Death, milefsghere
Bifferénce which it will be ea-

vl

r;';;f ) ; e e
y!?%gﬂqp needfl] 6o explain here the
i differetitkinds 'of Leggeies which had
‘been iff'wle it the Ryowan Law.  For al-
‘tho this Rnowledge might .be of ufe

b P tite infl. Be Bidbicome bateds & tits s finge
sfx“f rﬁm’:ﬁ.mmw v bared, . tits 4 fing
Ml:‘(ﬁ bﬂ:.. )IIQ

for the right underftanding of the Teats
of fome Laws, Fuffinian having con-
founded all rhefc forts of Legacies to-
gether, giving to them all the fame Na-
tureand the fame Effett ¢, yet the Ex-
planation of this Diftinétion would be
ufciefs. However we may take noticc
of one way of bequeathtng, which had
been rejetted by the antient Law, and
which Fuftmian has allowed, and which
with us might esther be approved or re-
jetted, according to the Circumftances.
Itwas that Manner of bequeathing which
they called by the way of Punifhment
Peene monune d, when the Teftator ordain-
ed or forbad fomething to his Heir or
Executor, orimpofed fome Condition on
him, adding thercto a Penalty cither of
doing or gning fomething, in cafe he
thould far} to execute thc Will of the
Teftator. Thus by our Ufage aTefta-
tor might legally order the Payment of
a Legacy at fuch a time, and impofe the
Payment of Intereft, as a Punifhment
for his delay to make Payment, Thus
a Teftator might requirc his Heir or Ex-
ecutor to take into Partnerthip with him
1n his Commerce a Perfon to whom he
had a mind to procure that Advantage ;
adding, that in cafe his faid Heir or Ex-
ecutor would not receive fuch a one for
 his Parmer, he fhould give hima cer-
tain Sum of Money. But our Ulfage
would not approve of a Teftator’s en-
joining his Heir or Executor to marry,
or not to marry his Daughter to fuch a
one, or if he thould contravene his Qr-
der to give to fuch a one the Sum of {o
much.  And altho fuch a Legacy feems
to be approved by Fuftinian, contrary
to the anticent Law which condemned
ite, yet it would feemro be an En-
croachment on the Liberty of Mar-
riage, and by that means be contra-
trary to Decency and Good Manners,

¢ 8, 2.nfb de legar. |, 1. C. comm, de legas,

d § uit, inft, de leg. L un. C. de bis g
pan. non.

¢V, de 6 win,

SECT. I

Of the Natare of Legacies, and af

particular Fiduciary Bequefis,’

THE Remark which has been made
ity thq}“ﬁmmblc of this T'itle on
Fiduciary Bequefls, explainsthe Reafon
why weadd to the Title of this Se&ion
Jparticulyr Fidueiary Bequelts.

U The
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The CONTENTS,

s. Defiustion of a Leyacy.

2. Difmpron f a partasbar Fiduciary Be-
qurft

3. Ligauser, paotiila. Frduciary Bequefls,
and Do itrons becanfe of Death, e alf
of the fame Natuie.

4 Hhaun coufifts the Lubidsts of the e
Difpafitions.

5. Ther Nature, and the Formalier to be
obfevved wn them

6 Effintial Cha akler, of thefc Difpofitions

7. A Teftator may b den the Legasees with
Legaciesze othey Per fons

8 A thing lefeto feveral Decfons 3s divided
equally amaoug them.

9. A Legatee of feveral Logacres caniot ve-
frram bimfelf to thofe that e without

Burden.
10 Ligaues e only due aftes all the Debts
are paid.
H
1. Defini- A Legacy is a particolar Dufpofition
nonef 4 lyecaufe ot Deathiin favour of fome Per-

Legary- fon, etther by aTeltvnent or Codicit

a Lepatum eft domauo teftamento reliéta, L 36.
. de legar. z.

Legainm eft donano quadam 3 defunéto rehiéta,
ab harede praftanda. 6. v, saflir. da legas.

Legatwn eft delibatio hyredans, qud teftato ex
¢0 quod unyverfum bavedis forer, aliw quid colle-
tum velito & 116, ff, de legar. 1.

IL

A particular Fiduciary Bequeft is a
Difpofition by which the Laecutor or
a Legatee is intrcated ro reftore, or to
give to 3 third Perfon a certan thing 6.

b Poteft quis eriam fingulas res per fidercornmuffum
relinquere : vehutr fundum, aigentum, bhomuner,
veftem, & pecunatn bumeratam, Lt vel ipfum
heeredem vogare ug akww reftuoar, vel legarapum.
snft. de fing, reb. per fidenom, relstf.

!

111

3 Lege-  Iris the fame thing for the Validity
are, parss- of the Difpofitions of a Teftaror, whe-

2. Diefint-
won of a
parsscubar
Fiducrary
Bequeft,

;"“"‘ Fr-_therhé exprefshimfelf in relation there-
Bequef,, to_in the Words of a Legacy, or of
i Do- & Fiduciary Bequeft, or Domation be-
nauons  gapfe of Death; for all thefe forts of
“"“{’ of fpofitions have the {ame Nature and
3{:} ot thefdme Ule . And whether the Tefta-
famss Na- tOr exprels himfelf in Térms of Intrea-
aure. ty to.fhisiExeantor, or that ‘he com-
mixﬂdﬁhx@g or that without addrefiug
¢ Bor %&@w T Ingeta fideicomusits.

id flide deghly 1 e
20, i&deimm’quﬂhq, & @znax; ci;‘:u? o ap
ne Jegari cont » A de e B
%m fi‘& dwm%mplum lg‘aﬁénm

rediCim (ant per Omrsa. §! Simfhrs, dy dopat.
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himfelf to the Faecutor, he explains his
Will, the Executor will be bound te ex-
ecute it 4. And 1t is the (ame thing if it
1s a Leégatee whom the Teftator re-
quues or mtreats to give or remit
a2 Sum of Moncy, orany other thing to
a thud Perfon e.

4 Omne verbum fignificans teltators legiimam
fenfum legare vel fideommittere volenus, wrile as-
que validum eft five'directis verbis, quale eft, jubeo,
torre, five precains utamr teftator, quale eft rego,
volo, mandy, hideicommtto. L. 2. C.com. ds legas.

¢ Et hxe difpofivmus non tanwum {1 ab hxrede
fuent legawm derciGum vel fidescommiffum, fed &
11 2 legranio, vel fidecommuffario, vel alia perfona
quam gravare ideicommiflo poffumus, fidercomai-
fum cuidam selinquanm, L 1. C. comm. de L.
See the fevemh Arucle.

V.

The Validity of Legacies, of Fidu- 4- Where:
crary Bequefis, and of Donations onac- "',::%{2_
count of Death, 1mplies two things, the ry of shee
Quality of the Difpofition, which is Difpofi-
that wherain therr Nature does confift, fons.
and the Formnalitzes of the A&s which

contamn them, whether they be Telta-

ments, Codicls, or Donations f.

£ See the following Articls,
V.
The Quality of thefe Difpofitions 5. Ther
which conftitutes their Nature, confifts N o
in the efleptial Chara@ers which the 42 "%
Laws prefcribe, and on which 1t de- i 10 42
pends whether they have their Effeét, or okferved
whether they be null - And the Forma- # them.
litigs refpeét the Ads or Whitings which
coutain thefe Difpotitions, and which
are the Proof of therr Vaity ; which
is held to be well cftabhifhed when the
faid A&s are accordine to the Form re-
gulated by Law. Thefe Formalitics
have been eaplained i therr proper
Places ¢ And as for the-Nature and
Charabters of thefe Difpofitions, we
muf} join to what has, becn faid of that .
Marter in the three firk Articles;, all
the Rules of this"Tlitle, and of the pre-
ceding Titles, in fo far a3 we ¢an judge
they have any rﬂ“b to them, '
£ Sen the third ‘M‘ 8f Teflamants, the firlt
Settion of Coduwils, and the third Article of vhe
third Setton qf;« }ffmr Title,

dowL s L

. Tt is effintial ro the Validity of thefe 6- Efin-
three {avtfdf“ Difpofitions, thatrthe Per- ‘f‘,f‘ff” y
fons who make them have the power 10 .%fff
do it; that thole in favour of mm ofisiens.
% arednade beaoe | 3
‘the things which dre ed
‘of be fiich 45 may be difpofed of. {:afe

Three

\J -
& !
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three Chara®ers fhall be thie fubje& Mat-
ver of thp two following Sections, where
wemuft yuderftand what fhall be faid
only of Legacies; asif it had been al-
fo cxpreﬂ'edg of Fiduciary Bequefls, and
of Donations becanfeof Death .

b Sve the two follorving Seltions.

VLY

9. A Te[- A Teftator may burden with a Le-
Lo ey gacy, ora Fiduciary Bequeft, not only
Zegarees 18 Execuror, but likewife a Legatee, .
wih Le- 85 has been faid in the third Article.
saces o And if he had made a Teftament, or a

other Per- Codigil, or a Donation becaule of

fons. Death, he might burden by new Difpo-
fitions thofe to whom he had given
fomething by former ones, which ha-
ving been made only in profped of
Death, may fuffer this Diminution ;.

# Eorum, quibus mortis caufa donatum eft, fi-
deicommntti quoquo. tempore poreft. 1.77, §. 1,
ff. de legaz, 2. Seethe laft of the Texes cired on
the third Arucle,

We have added in the Article, that the Teflator
may charge with Legaties thefe to whom he has gt
wven [omething by preceding Difpsfitrons made in
profpest of Death 5 for he could not impofe new
Burdens on thofe to whom be lad made [rmple Do-
nattons, that were so have ther Effett 1i hss Life-
time.

VIIL

8. Athmg If one and the {fame thing is be-
left 30 fe- queathed to two or more Perfons, with-

’“‘""”";’ out diftinétion of Portions, it will be

{U",Ziff' * equally divided among them, fhare and

qually a- fhare atike /

meng ! 1n legato plunbus relidto, fi partes adjeét non

thems. funt, xque fervantur. I, 19.§. wle. f de leg. 1,
IX.

9. AL As one may bequeath onc and the

gaecof  fame thing to feveral Perfons, fo one

feveral

legares T8Y leave vo one Perfon different Lega-
caﬁna: re- cies, either without & Charge or with 2
Sirarn bim- Charge : And the Legatee may accept
el 10 thofe which he fhall think fit, and re-
thefe that i the othors 3 unlefs it be that thofe
our Bur. ‘Which he refufes would oblige him to
dex. fome Charge, For in this Cale he conid
not, divide the Legacies, and by accept-
ing onie, he would be liable to the
Charges.of the othersm. h

‘*M“er ratis reliftis, unum qmdem repndia~
re, W%&xﬁ?mp{a&l poffe, refpondetur, Sed
iﬁunm,;?: atis ouus babes & boc repeliaws, non
d@ dﬁf‘??"’")&‘ﬂiigmﬁ %ﬁ w‘\v. “?:;':‘?T l’;'usm‘ * ﬁ‘ ’ﬁ& ‘,‘;T l"‘
et e it ETIIRE oy o
lo Ts: +| Wemay 3dd a8 438 Rufe of the Na-
mly dus T8 OF Legaéins; sid of pabigr, Difpofi-
sfera PR3 0n accoumy of Déath, shiar BceTel-
e Db $itors can difpole nly of hieir Goods,
are paid,

x i ’
' .

the Debts owing by the Teftator, cven
thofe that are the leaft favourable, arc
preferred before all his Difpofitions of
what kind {ocver they be .

2 Sicunt legata non debentur, mifi dedudto zrg
alieno aliquid {uperfit, nec moius caufa donauones
debebunun, fed infirmantur per 2 alienum, Quare
fi immodicum xs alienum 1nterveniat, ¢¥ re mortis
caufs fibi donata nibul aliquis confequican. L. 66, §. 1.
[ de leg. Fale,

s SECT IL
Who may give Legacies, andwho may

recerve them.
“

E muft underftand whar fhall be

{ud of Legacies hereafier, in
the Senfe w hich comprehends particnlar
Fiductary Bequefts, and Donations be-
caufe of Death, as has been already fut-
ficiently remarked; and it 15 for Brevi-
vity’s fake we infert here only the Word
Legacy.

The CONTENTS.

1. Bho may give Legacies.

2. At what time ave we to coufider the Ca-
pacty or Lucapacaty of the Perfon who
leaver the Legacy.

3+ Hho may vecerve Legacie.

4 Porfons amvorthy of Legacien

5. The fumne.

6. Particular Rules concermng Perfons who
may reccive Legacies.

7. Qune may bequeath Alimony to a Perfin
incapable of other Legacres.

8. The Teftator may leave a Legany to his
Executors.

9. A Legacy left to rwo Executors how to
be divided.

10. The Teftamentary Her, who is alfo a Le-
gatee, may keep to hiy Legacy, and ve-
nouuce the Inberitance.

11.4Qne may leave a Legacy to unknown Per-
Jous, and in whar Senfe.

12, A Legacy to one of many Perfons.

134 Legaey to a'Town, or other Corpo-
rakion, .

L

49

The fame Perfons. who may make a 1. Who

Teftament, may give Legacies. Thus,
to know i aPe on may give 2 Lega-
cy, wemuft examineif he is not under
forme of the ;ma?acities which hiuder
a2 Man from making 2 Teftament, and
which have been explained in their pro-
per Plac¢. @; .

- a 8ot thw 2 Sudtion of Toftammrnss. ‘
1l

may give
Lagacioss
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ceafed, and that he only exercifed 2
I Rij{ht which he ought not to be depri-
2. dtwhar  Sceing the Rules touching the Inca« V® of by this Legacy, nothing could

timne are

We b0 rone

confider

the Capa- a Will,

pacity of bequeathing are the fame
swith thcfe of the Incapacity of making
the Rules concerning the time

atyor - when we are to confider the Incapacicy

be imputed to him that fhould render
him unworthy of the Legacy. But if
this Legatee, after having reccived his
Legacy, fhould impeach the Will as be-
ing forged, pretending that the Execu-

capacsty of of the Perfon who difpofes, are the fame : i
:ﬁboll):;{:e’: with refpc&t to Legacies, as with re- " had made it, and the Will thould be

theLegacy. [pe@ to the Inftitution of an Executor,

3. Who
may re-
cervr Lo~
gacies,

4, Perfons

and they arc exaplained in the fame
Place 4.

b See the 14th Ariscle, and thofe that follow,
of the ad Sefton of Teflaments.

IIL

All Perfons who are capable of being
namecd Executors of a2 Will, are alfo ca-
pable of recaiving Legacies; and it 1s
only fuch as are capable of being Exe-
cutors that arc capable of being Lega-
tees. Thus, in order to know who
thofe Perfons are, we necd only to con-
fult the Rules which are fet down in their
proper Place c.

< See the fame 24 Sefton of Toflaments.

Iv.

We muit not rank in the number of Per-

¥

unworthy {ong incagnblc of Legacics thofe who

of Legacyese

render themfelves unworthy of them
Thus, for example, a Legatee who by
collufion with the next of Jun, or out of -
fome other Motive, fhould conceal the
Teftament intw hich he had a Legacy left
him, would render himfelf unworthy of
it d. Aad every Legatee in whom Thould
be found any one of the Canfes which
render the Heir or Execitor unworthy
of the Inheritance, and which have
been explained in their Place, would be
alfo unworthy of the Legacy e,

confirmed by Sentence, he would lofe
the Legacy becaufe of the Injury he had
done to this Executor. Byt if the Le-
gatce who is next of kin, having re-
ceived the Legacy left him, fhould after-
wards artempt to annul the Teftament
becaufe of fome Flaw therein, which
ought to have this effe®, fuch as the
Incapacity of the Perfon inftituted Heir
or Exccutor, his A&ion would be re-
ceived, and it would be no bar to
him that he had approved the Tefta-
ment by receiving his Legacy. And
in general when the Queftion 1s, whe-
ther a Legatee who reccives his Legacy
lofes thc%{nght which he may have to
the Inheritance; it 1s by the ( rrcum-
ftances of his Perfon, of lus Condition,
of his Age, and others, that it ought
to be decided f.

£ lie qu non yure faGum (teftamentum) cons
tendit, ne¢ obuinuit, non sepelliar ab eo quod ne-
rut.  Ergo qu legatum fecuws, poflea falfum dine
amutere debebit quod confecn us eft. e eo vero
qui tegacum accept, i neger jne taétum efie refta-
mentum, Divus Pus ita refoupfic: onass sophro-
nss Licet ab berede inflituro acceperant legasa, tamen
v gus condisronss fuernt vifus, ut obiinere nre i
satem non polfic, < yure snteflate ad eos wognar) per-
tikser, peiere harsdiatem spfo jure poterun . Pro-
hibendi autem fint an non, ex cujufque peifuna,
condiione, tate, cognita caufa a judice conftiuen-
dum erits L 7.8, 1. . de bis qua utsnd. anfe  See
the fecond and following Articles of the third Sec-
tion of an unduedul Teffament.

VL

d Si legatarivs vel Adeicomnullaiius, celaverit

, teflameawun, & poftea hoc in lucem emerferit, an
poflet legatum  {ibi reli@um is qui celaveri 0

seftamento vindicare dubitabatur, quod omnmmﬁ-
bendism effe cenfemus, ut non acupiat finftym Gz

cillidnatis, qu volue haeredemt heereditace fua de-

fraudare, Sed hujufinodr legatum M quidem aufe-

Altho for underftanding who the 6. Pari-
Perfons are to whom Legacics may be oular Raes
lefr, it be (ufficient to know,” thar who- S7cerming
ever is not & Perfons

incapsble of being Heir or 0 may
Executor may be a Legatée ; yet there recews Le-

arm.  Maneat e quai pro non Feipro pud b, 216 10 felation to ehis Subiject fome par- gacs

sedem : ut qui alt noctndum effe extmasis ipe ticular Rules, wiikh it is neceﬂfar; to

Gam feouac jaluram. 1,35, C. dolegas,, diftinguith frém'this general Rulc, i

e % the 34 Saition of Beirs apd Exgpwtors i becaufe they are | ceptions to it,

hitals Or”fo%bther“?éﬁﬁdcmtioﬁs, ‘Whickorie

| Voo . will be able"to judge of by:the Rales
S. The We 'mot reckon diidhg" g 4whmh follow;g.j ny
fame.fons upMorthy of Legacies, him who ' 4 S he fllwing At

being nektrvef kin, had impa ‘a8,

LAl gthé:_ ellament which cﬁnw ‘a f}?ﬁf‘»{ ” ‘ i

Jiegacy in his Byow. For althgthe  : Thefheapacityof iihetiting or re- 7. oms

n&ﬁ"mrﬁfﬁ ionfirnicd dpainfhhis™ criving &' Benefit by lome Dilpofition ™y b

: iod, yét g it did nor ‘@ny made ™ prifped of Death, . oespbtz"“”’

ways injure rhe4 onour of the De- comprehend Legacies of Alimony: - Bor o ey
the

B L
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Of Legacies.

the {ame being of an abfolute Neceflity
to whofoever lives, it is but equitable
that all Perfons whatfoever fhould be ca-
pable of receiving it. Thus one may
bequeath Alimony even to thofe who
are under Sentence of Death, or con-
demned to other Punifhments which
imply Civil Death : And whillt they
continue in Life, they may enjoy a Le-
gacy limited to this Ufe 4.

b Siin meeallum damnato quid exira caufam alt-
mentorum sehftum fuerdt, pro non {uipro ef, nec
ad fifcum pertiner, Nam paenze fervus eft, non
Calaris.  Et wta Divus Pras refenpfit, 1 3. f. de bus
que pro nen ferips, )

The fame Morives whith make a Legary of Al
snony 1o g Perfon condernned toDeath, or 1o anyother
Punifbmient winch implies Civil Death, to fubfiff,
Jeem ro julbify the lLike Legaey in favour of an
Alren who fbould fand sn need of thrs Relef:
And fus Incapacity of snbersting ougbs nos ro exclude
bim from the benefit of a Legacy of this natures

VIIL

A Teftator mayleave 2 Legacy not on-
ly to other Perfons beftdes hisExecutors,
but even to the Executors themfelves,
if they be more in Number than one;
for one Executor alone having all the
Goods of the Inheritance, he cannot
owe himfelf a Legacy. Thus, where
there arc two or more Executors, the
Teftator may bequeath eitherto any one
of them alone, orto every one of them,
what he thinhs fit, and diftinguifh them
by partrcular Difpofitions of certain
'T'hings 7

¢ Sinni exhaiedibug foerie Jegatum, hoc deberi

e oflivio Judias familix ercifeunde manifeftum eft
fv7. 62, fludeleg. 1,

IX.
If a Teftator had lefr a Legacy in

common to two of bis Exccutors or
Teftamentary Heirs, they would fhare
it by equal Portions, altho their Por-
tions in the Inheritance were unequal,
unjefs the Teftaror had diﬁinguifhej the
Portions of the Legacy, in the famc
manner asthofe of the Inheritance. But
ngt having done it, their Condition,
altho different in refped of the loheri-
tance, ds the (ame iy the Logacy L

! Siex pﬁm'btu harvedibus ex difparibus parcibus
inftinwis, duebus eadem res legaa fic: haredes,
‘nefl gp bgpradisatia pordone, fed pro virdi id loge.
tumy hibece@ebent, 5670 § 1. f- de leg, 1,

%

1f the Teftamentary Heir, who is
likewifé'a Legatee, fenotnces the Inhe-
ritance, e willyorbe for that deprivid
of his Legacy. = For ir wss'five for
hjm to abltain from one of the two Fa-

Tit. 2. Se&t. 2.

vours, and to keep to the other m And

151

to fus fe-

if It was a SOn that was inftiruted Hep £ a7d

in part, and named a Legatec by the
‘Teftament of hys Father, he might Like-
wife keep to the Legacy, without bemg
charged with contravening the Will of
the Teltator his Father; fince he might
very decently excufe himfelf from med-
ling 1n the Affairs of the Inheritance,
and leave 1t to thofe who were called to
the Succeflion with him a.

m Sed & i abftinuerst fe hareditate, confequi eum
hoe lagatum pofle conftat. L 17. 6. 2. /. de tep 1,

n Filio pater quem 1 potcliate 1ennumie, baziedf
pro parte infhituto, legarum quoque eelingur | du

. uffima fententia eft exitupanium denegandam

legati petinonem, i patis abfinyert bhaieduate,
non enim umpugnatol judiowm ab eo qui juthy 11
tionibus nolu negots hanedhtariis unphican, 1, 87.
eod. b g2. C.de log. .

XL
A Teltator may leave a Legacy to a

renonrse
the Inker,
1anc.

17, Gxr

Perfon unknown, and even ungceriain, 7 leacs

provided that fome Circumflanies mark

aleacy
to -

his Intention, and the Motive that in-éuenn
duced him to it, by which we may Perjens,
come at the hnowledge of the Perfon 474

to whom hc has left the Legacy. Thus,
for example, if a Teftator had be-
qucathed a Sum of Moncy to a Perfon
who fhould do fuch a Piece of Scrvice
either to himfelf, or fome onc of his
Children, or of his Friends; he who
fhould happen to be the Peilon who
rendered this Service, would be the Le-
gatee, altho the Teftator had dicd
without knowing who had done him
that goad Office o ‘

o Quidam relegatus fadto teflamento, pofl have-
dis inflinnwonem, & poft legata quibufdam data, 1ma
fubjecit o 81 quis ex baredibus, caierifve anuices, quo-
rim hoc teflamento mentionem habm, fivr gurs alms
reflitstionem ymht ampeiraverst ab smpiratore, @
ante deccflero, quam e gratias agerem 3 velo duare
er qu: 1d egerit, a caterts beredibus aureos ror. U-
nus ex his quos hxiedes fouplerat smpetravie of re-
ftiwvonem, & antequam ad farer decefli,.  Cum
de fidewcommiffo quareretun, an deberewr, conful-
tus Julianus refpondi deber, Sed etiam fi non he-
res vel legarariug, fed alius ex amucis cuvavit eqm res
fiui, & e fideicommidlom prafan., 4 5. fR de
rob, duk.

XII.

ar
fofe,

One may leave a Legacy to one Per- 12- 4 L

{on among many, asto one of the Chil-

Imy to
ane of ma

dren of aSon, or of a Relation, or 9 4y py.
a Stranger ; whetber the Teftator ex- fons. -

plain the Circumftances which mijght
diftinguifh ‘this Legatce, or that he
Jcaves xhe Choice of him to his Heir or
Executor, or to fome other Perfop. And
in the firlt Cale, if the Legatee is {uf-
ficiently diftingnified, he alone will
have the'Legacy. or if he is not fuffi«

ciently
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13, A Le

gary to g
Town or

other Cor-

peration.

ciently diftingnithed : all the Children
will have thewr Share init. Bur in the
fecond Cafey, he who fhall have been
named by the Heir or Executor, or
other Perfon, to whom the Teftator
had guwen the Power of naming, will be
the Legatee  And if he who had the
power of naming, dies without having
named any one, the Legacy will belong
eicher wholly to one Child alone, if
there remains no more than one, or it
will belong in common to thofe who
thall remain. Thus, altho the Legacy
were deftined only for one Child, yet

none of them being diftinguith’d from

the others, it would go to them all p.

p St hxres damnats effet, decem uni ex libertis
dare, & non confiituent cui daret : hares oronibus
cadem decem przftare cogendus eft, 1 17. 6. 1. f
deleg, 2. v, b 214 e0d.

81 cum forte wes ex familia effent ejue qui (wni
ex familia) Hideicommiflum reliquit eodem vel difpa-
ri gradu : fatis etit um’ reliquiffe: nam poftquam

aricomn eft volunrati, carteri conditone detictunt. /.
67. 6 2. ff delegae, 2.

Rogo funduwm cum marterss refittuas, ex libertis
cut woles, Quod ad verba ateiner, tpfius erit elec-
1o, Nec petere qmiguam poterir, quamdiu pre-
feri alivs poteft.  Nefunéto eo, priulquam eligar,
petent omnes.  ltique evervet, ur quod unt damm
eft, vivis pluribus unus petere non poffic, fed om-
nes petant quod non ommbus daum eft,  Er na
demum petere pofiit unus, fi folus moriente eo fu-

pechue 4, L 69.8. 7.

XIIL

One may leave a Legacy to a Town,
or other Corporation what{oever, whe-
ther Spiritual or Secular, and dire& that
it be applied to fome honeft and lawful
ule, fuch as f&r publick Buldings, for
maintaining the Poor, or for other chari-
table Ufes, or for rhe publick Good of
the {faid Society 9. And we muft confider
as a Legacy left to a Town or other
Corporation, that whichis left to thofe
‘who compofe the {aid Body, as to the
Inhabitants of fuch a Town, or other
Place, to the Canons of fuch a Chap-
_ et, to the Monks of fuch a Monaflery ».

But we muft not reckon in the number of
+ Gorporations capable of Legacics, thofe
svhich are not duly eftablithed and ap-

ipinved. Bur if the Legacy were left.

erfanally to the particular Perfons who
g4 mind to form themfelves into a
actoty, that they might reap the Be-

‘ ; Si quid pelitura fit civitatibus omnev»l@r, five .

i {iiﬂ:tmﬁwm ‘»re“d‘ varwr, five in o lm! a

n alimenry), ipel in ruditionem puerorum,”tive gui

% tn alimentaietaris puta infrma ioiriby

“Hebjpueris, puellifque) reliftum fuerit, aS bonprem

ivitatls pertiaere refpondemr. 1, 122.0d, 4
¥l Givibaw civicaris - wel fideicomnmsiffiom

i i . . . £ e 1,

4 ﬂ‘a"
1%,

. aibi #& Taftator kas'only ¢ Share, és
* . Dyeducedvo that Share. :
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nefir of the Legacy, either every one |
for himfelf in particular, or for the So~

Society in general, when it fhould be

cftablifhed, theLegacy might fubfift ac-

cording to the Circumftances s.

s Cum Senatus temporibus Divi Magci permiferit
collegiis legare : nulla dubnatio oft, quod fi corpo-
ri auilicet corre legatum fir, debeatur. Cui aueem
non licer, fi fegewur, non valebit, nifl fingulis lege.-
twr. Hi enim, non quafi collegium, fed quafi
ceib'u :o;nines admittentur ad legatum. & 20, ff. de
reb. dub,

SECT. NI
What things may be devifed.

S to things that may be devifed,
[ k it is neceffary to obferve a Dif-
tinétion of Legacies of two forts. One
is of the Legacies of things of which
the Property pafles to the Legatee; and
the other is of Legacies which do not
convey to the Legatee the Property of
any thing, but only an Enjoyment, or
the Ufe and Profits of a thing for fome
time, or during his Life, {fnch as an Ufu-
fruft, a Penfion, Alimony, or other
Annuity. The Legacies of the firft of
thele two kinds fhall be explained in
this and the following Settion, and
thofe of the fecond fort thail be the
fubje Matter of the fifth Se&ion.

The CONTENTS.

r. One may devife every thing that is in
Commerce.

2. One cammor devife things thar ave publick
or confecrated. .
3+ One may bequearh a thing belonging to

another Perfon,
4. A Teftator may bequeath a thing which he
knows is mog bis own. .
The Legacy is null if the Teflasor thoyghe
that the thing he bequeatbed was his,gum.
6. Exception tothe foregoing Rule. )
7. Xf the thing belongs ro tl:v%ﬂmmarylkir
or Executor, it is-indifferent whether the
© Teftator knows, m'““q'fif;mm of this Falt.
8.1 If the. thing ke  belongs already
.20 theé Legaree, the Legacy is ufelefr.

5.

9. If the Logatee bas acquived by 'a lucritive
Tatle whar 'war chqm:bd] to bim;she

‘ L’egacy\will’ be uwll. T i
to. A Legacy of ‘the fame Thing s e fome

¢ Perfondysun Teflgors, = L A
. ‘vx; Two Legacies of: one and the [aing Sunt,

mlfgngiv:of the fame .tbing.

'%: 16°of " a’' Lamd or Tonembiz in

2.4



Of Legacies. Tit. o1 Sedh. g,

13- ALegaty ¥o a Débsor of whar he veks.
14. The Legacy of whar is due from one
of tePerfons who arve indebted for the
ame Sum, acquits only ‘bim to whow it

is 'IIe_’ﬁ.

15. The Legacy of a Delay of Payment toa
Debroy, difcharges bim of the lutereft for
that time.

v6. In what fenfe the Fatber who es Guar-
dian to his Sm may be difibarged
from grving an accosmt of bis Admini=

ont.

17- A Legacy of a thing laid in Pawn.

18. One may bequeath things that are not 1
being.

19. A Legacy of a certain Quantity of
Corn to besaken outof aCrop, or omt of a
«certain Place.

20y An inlcfiite Legacy of Mowveables.

21. The Legacy of a Thing [pecified i be-
dJongivg to the Teftator, 15 wdl if the
Thing is not found among bis Goods.

22. A Legacy of athing indetermmed 1 11s
kind, how it ought to be underfiood.

23. A Legacy of aWork 10 be done

24. An indefinite Devife of a Land or Te-
nement is mull 1f the Teflator has none.

I

O N E may devife all forts of things,
il every ' Moveables or Immoveables,Rights,
thing thay O€Tvices, and things of any other
is m Coms- KInd that are in Commerce, and that
may pafs from the ufe of one Perfon to
that of another a.

a Corpora legari omnia & yura, & fervirures

poffunt. L 41, v dp legat. 1. Bec ihe following
Article, .

T, Que
may de-

vigrce.

11,
2. One Since one can devife only what may
:ﬁ}e”fz"ﬂ afs to the Ufe of the Legatee, the
thoea Legacy of a publick thing, or of a con-

pubisck or fBerdted Place, would be without Efte&,
confecra-  atvd the Legatee would not {6 much as
#ed, have the Value of thefe fortsef things,
whether the Teftator was igncrant of
the Quality, of the things, or knew it.
. And in this lalt Cafe fuch a Difpofition

would be the A& af 24 Madman /.

. b Gimpum mardym, aue Forum Rognanum, vel
#dem facram Jegari nog poch conflat, Sed & ea
Speadia Calaris que iy formam parumonn redafta
A4Uub peGontatore. Xmmmmi fonty fi legentur, nec
witimgtio eoruth debiet praftari. L 390 §. pennle. &
! #e bogae, 1, Furioff eft talia lepara refta-
; Gt k88 inf. -
4 ik i bbis Hresche of & wufwm!d Place
s fatitt, or confeorused
parosbysgr it

) s iy Yablite afbs futh ai &

» Elws A, For Yo dapavy of &

Houfetn mbich sherd wirk & Chapel Yor ihe afe of

. 2he [4d Youfe, wiuld-cumproband she Chapel, in

1 oSt G il e s

) Fofrcrare
*n@@hbngﬁnn o A
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I

Althé ofie cannot difpofe of what be- 3. ane
longs to ‘gthers, yet a Teftator may be- 74y be-
queath a thing which belongs to ano- f+ ¢
ghcrc. And fuch a Legacy may have tmgiga_g to
its effed, or not have it, according to ansther
the Rules which follow. Perfon.

¢ Non folum teftatoris vel haredis res, fed etiam
aliena legari poteft, §, 4. smfl. do deg.

J Altho it may feem fomewhat
ftrange that onc can bequeath a thin
which he hasno right to aifpofc of, an%
efpecially a thing which he knows to be
another’s, and that it docs not fecm
poffible that one in his right Senfes
fhould make fich a Difpofition; how-
ever {ecing a Teftator may oblige his
Heir or Executor ro purchaic an Eftare
for the ufe of a Legatee, this would be
in efte&t to bequeath a thing that is a-
nother’s. Thus we muft underftand
what thall be faid in the following Ar-
ticles, as meant of Difpofitions of this
Qualiry, or fuch that onc may judge
that the Teftator did not intend, to
make 4 ridiculous Legacy of a Houfe,
for inftance, belonging to his Neigh-
bour, without having any Circuthftance
that may juftify fucha Difpofition, from
the Imputation of Extravagance. For
it ought to have fome Foundation and
fome Motive that may agree with good
Senfe, and render it juft.

It would feem that it 1s only in this
Senfe that we are ro underftand the
Rules which we find in the Roman Law
touching this Matter, and that the Au-
thors of thofe Rules neither could, nor
intended thereby to authorize the im-
pertinent  Dilpofitioms of things to
which ncither the Teftator nor his Heir
or Executor had any right, and when
there was no Circumftance that could
make fuch a Difpofition appear to be
reafonable ; as we oughrt likewife to be-
lieve, that by permitting a Teftator to
bequeath what did not belong te him,
they did dot thereby mean that a T'efta-
tor might i confcience give away, or
a Legatee retain a thing bequeathed,
which belonged neither to the Teftator,
nor to his Heir or Executor. We add
this 1aft Reflexion, begcaufe of the Sen-
timent of fome Authors, who have been
of opinion that the Canon Law qon~-
demns as unlawfel all Legacies of
things belonging to other Perlons ;
which "theghiu upon the Décretal of
the Rfth Chaprer de reffamenris; dltho
that | be only in 2 tcufar

Cafe, where the Legatet being in pof-
* X feffion
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feffion of the Thing bequeathed, refu-
fed to give it back, pretending to found
his Right to the Thing on the Rule, of
the Cuvil Law, which had permitred
the Teftator to bequeath it to him. No
Perf{on could ever imagine, that in fuch
a Cafc the Legacy ought to divelt the
Proprietor of hts Right-  Thefe are the
Words of that Decretal: Filius nofter
E. conqueflus eft, quod quondam P. pater
Juus aligua Ecclefin veftra, fepultura fua
gratua, guris aliem relquit.
Jeges bugus fauuli boc babent, ut haves ad
folvendum cogarur fi auhor eyus rem legavit
ahienam .. ﬁj qua lege Des, non aurem lege
bujus Jaculr vivimus, wvalde mibi videtur
infurigs, ut ves tibi legata, qua cuyufdam
Ecclefin effe perbibentur, «a te teneantur, qui
aliena rvefttuere debuifts. It s true, that
the Terms of this Decretal feem to con-
demn in general the Rule of the Civil
Law, as being oppefite to the Divine
Law ; but feeing it is only with refpe&
to the Injuftice of this'I’:egarcc, and
that 2 Legacy conformable to the Re-
mark we have jult now made, cr to
the Cafe which fhall be explained in
the fixth Article, would have nothing
in it contrary to the Divine Law, it 1s
neceflary, in order to give to this De-
cretal its pioper and jult Meaning, to
applt it rather to the bad Ule that one
would make of the Rule of the Civil
Law, than to the Rule it {elf,

IV.

. At If the Teftator knew that the Thing
4 AT~ -
sator may Which he bequeathed was not hisown,
begueath  the Teftamentary Heir or Executor will
@ Thing  be hound either.to give the Thing it felf
which be' 0¢ BOURSERTES B g AL e
knows s “WOXHE Legater, i€ he can have it of the
wos bis - O'wnerat a reglonable Rate 43’ or if
=~ hecannotpurchafe it, gr will not e, te
muft'give the Valueof 1t. ' For'the'In-
tention of the Teftator'was, that the
Legatee fhould reap the Benefi of the
“Legacy.  But it will not_be prefomed
dhigt the Tellator knew that what he be-
- yueathed was not his own,’ unlels this
a8 be proved ; and it is'the Legatee
‘hat is to smake proof jt’; for he whin'is
ik Demandant is obliged to eftablifh
s Rught f. co
“%’oﬁ,gmgna (res) legari poteft, ita ut hares cogatur,
folligatie cam, : vel fi cam non poret
e, altimationem ejus dave. ' §. 4o @9, de
doge ooy o o e g,
. SV desaliedas e deves darmatus fisy niegue eas
) ' ' n&&hﬁfn‘;’ym-a
s & 200 S ultingy . dvleg. 3 o
ﬂﬁfﬁ‘#}&%@ Bl
e vt el ?ipr?i-‘“h“ii%«.’ad’w
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oga:e oportere, Tciyiffe. alisnamm rem legare de-
unltum |  non heredem probaré eportere,
roband

rafle alienam :  «quia femper aeceflitas
cumbit illi qui agit. 6. 4. inf. safl. gclq. |\ See

the following Article,

Vv

If it is not proved that the Teftator s. The

koew that the Thing which he ' be. L#4y #
. null, of

queathed was not hisown, the Legacy ;.
will be null.  For it is prefumed, that s shoughe
he gave it away only becaufe he thought shar rhe
it was his own, and that otherwile he Thint :’;
would not have charged his Teftamen- 372"
tary Heir or Executor with a Legacy of ,p,
this Nature g. ’

$ Qued autem diximus alicnam rem poffe legari
ita incelhgendum eft, fi defunétus ’fcieb';tn aliﬁaan:
rem effe, non fi 1gnorabat.  Forfitan enun fi fovife
fer alienam rem effe non legaffet. Et 1ta Davus
Pus refenipfit. §. 4. snfh. de leg.

Vidert potius quod habere e crederet, quam quod
onerare hxredes vellet, legafle. L 26, m 4. jf. de
wfu & ufufr, leg. .

VI

1f the Legacy of a Thing vl the :
Teftator took 1o be s wwvn, and wloh = -0
was not {0, b Lo cverin Lovanr of 70
a near Relatiou 1 1o Pidiang, o, wre!
a Perfon of that Conivicr i o il
would make ita Duty - the I'asior
to lecave him fuch a Legacy. it woid
have the Effe& that the Circuattsn
might demand  'T'hus, for exampi.,
a Teftator had bequeathed to his W
dow whom he left ‘without an Efare,
the Ufufru& of fome Land or T'enem: nt
which was not his own, and which, ¢
believed was his own, thinking thart the
{aid Land or 1'enement was part of a

© Succeffion that had fallen to hiin a irrle

before his Death; the Teftamentary
Heir or Executor of this Teftator would
be pbliged to pay to the faid Widow an
Annuity to the Value of that Ufufru&,
or the Ulufru& it felf, if he could agree
for it'with 'the Proprictor at a reafona~
ble Price 4. o I OTEEE .

b Cum alienam rem, quld " reliquert ﬁ%@m om
fciens; tam ex legoto ; ?m:ﬁl‘i!&aic:’mﬁi b, #b
€0 qui Jegarum feu fideid meruit, peti po-

teft, Quod fi fuam off¢ pucavis, non alier valet
proximee jpéefiarize Yek ‘mxori, " vel alii,
KN ¥

-

reliftum, nifi o
ol perfona datam iy, i Yeganitas
fe e alenam e 65 G do gas, -
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Of Legacies. Tit. 2. Sect. 3,

whether — eyan’ gltho this Teltator had belicved

2he f“’ff“‘ that the Thing was his own, yet we

18 Anew . .

or Le 1ono-@OEHE MO to prefnme in this Cafe, that

rantof thuif he had known that it was not his

Fait.  own, he would not have bequeathed 1t,
and would not have been willing to
burden his Teftamentary Heir with the
proguring it fome other way; fince he
might have very reaforiably judged that
it would be as eafy for his Tcltamenta-
ry Helir to give that which was hisown,
as that which fhoald be a part of the
Inheritance. Thus, we ought to pre-
fume on the contrary, that he having a
mind to leave this {eg’acy, would not
have been diverted from dotng it, altho
he had known that the Thing belonged
to hisT'eftamentary Heir or Execuror ».

§ 8i rem tvam quam exiftimabam meam, te hz-
pede inftianro, Tino legem @ non eft Neraw Pufor
fententie, nec confliruzioni locust qua «vern, non
cogendum piaflare lepawm hxredem, Nam fuc-
cudfum eft hxredibus, no cogerentur redimere, quod
teftavor fuum extftunans reliqur,  Sunt enim magis
in legandis fins 1ebus, quam 1n aliens compaandis
& onerandis haredibus faciliores voluntatds, Quod
in hac fpecie mon evert, cum dominium rei fit
apnd heeredern, L 67. 6. 3. fF2 de legas. 2.

VIIIL

8. if e 1f the Thing bequeathed did belong
Thing be-

to the Legatee, the Legacy would be
ueashed .
Eitongs a. Bull.  For he could not acquire a new
readyo  Right to what was already entirely his
the Lega- own.  And we ought to prefume that
tec, the f the Teftator had known it, he would
i;f[‘:ﬁ * not have made fuch a Dufpofition. Thus
it would remain always null, altho it
fhould afterwards happen that this Le-
gatece fhould alienate the Thing that
was bequeathed to him : and he could
net fo much as demand the Value of
it
§ Sed fi rem legatarii quis ci legaverit, inuule eft
legatum : quiz quod proprium eft ipf?us, amplius
eyas fieri non potefts  Et licsr alienaverit tam, non
debetur nicc ipfa res, nocxftimacio ejus. §. 10. mfh.
de id‘gjl. L 13 Cueods ‘

»
rd

¢ * IX.

9. itbe  IF 4ftes that a Teftator had bequeath-
Legaree  md @ 'Fhing which was pot his own,
f“; acqui- god awhicl bl knew wadnot bis own,
1;;,-::%.,NW' avon had acquired the Property
Tarle wht yalusble Confideration, as in
wayibe- "R ?“&f&'%ﬁgacy would fubfit, and
qanked " shg Vo g8 it wonld be due to the Le-
Lepacy % Hot6R 108 he ought to reap the Profit

wil by of theLdgacy, Bt if he had acquired
wll, " the Tiing by a hegative Title, as by
g‘dft‘, ‘or by sdather Legacy from the

iefor theredd; the Legacy of the
;!%%t‘, who was not yof the
Vou IL oo

55

Thing bequeathed would remain null,
unlefs it fhould appear that his Inten-
tion was that the%egatcc thould have
in this Cafe, befides the Thing ic fuif]
likewife its Value. But if this Inten-
tion was not very evident, it would be
{uflicient for the Legatec to have with-
ont any Charges the very Thing which
the Teftator intended to give hun, altho
he came by 1t another way, fince by
that the Intention of the Teftator would
be accomplifhed m

w Bi resaliena legara fuerit, & cpus rer vivo ref-
teaie legatariug dominus fnétus fuesit: 1i quioem
ex aufa empuonis, ex teftamento adtione prevtun
confequi poteft,  Si vero ex canfa lucrauva, ve'uu
ex donanone, vel ex alia fimilt caufa, ageie non
pote®.  Nam rraditum eft duas lucranvas caufas m
eundem homnem, 8 eandem rem concurrere non
polle. §. 6, mf. de degac.

Fideicopumfum rebétum, & apud ewm, cu 1e-
hétum eft, ex caula luaanva invenrum, exuagm
placaits sifi detunélus xftunationem quoque opus
praftarivolme, L 21, §. 1. f, de legar. 3.

Quare cum corpora legara etam nune ex lyaa
uva caufa poifideancur, an 2 fubftuuns pen poflm,
Refpondi, non pofle, 4, 88. §. 7. m £. dz 4g. 3.

X.

If it thould happen that two Teftators 19- 4 Le-

had bequeathed the fame Thing to one f/:?j:xfm
and the {ame Perfon, and that by the 1himg 1
Lttelt of one of the two Legacics the the fame
Legatary had been made Mafter of the Terfon by
Thing bequeathed, he could not pre- 12 Tefta-
tend by the other Legacy to have the
Value of it. For the Intention of beth
the T'eftators wonld be fulfilled, fince
he wonld have thar which both the one
and the other had a mind to give him.
But if he had received by one of the
two Teftaments the Value of the Thing
before he had the Thing it {elf, which
might afterwards come to him by the
other Legacy of the Teftator, who was
Mafter of 1t, he would have the Benefit
thereof, and the Tcftamentary Heir
would be obliged to give it um's  For
the Value winch he had alrcady recei-
ved, would not difcharge the Teftamen-
tary Heir of him who had bequeathed 2
Thing which was hisown, anditwould
not be juft that this Teftamenrary Heir
fhould rcap the profit of the Thing be-
queathed.

» Hac ratione, fi ex duobus teftamen:is eadent
res eidem debeaiur 1 mitereft, otrum vem, an wfhi-
manonem ex teftamemo confecurs fir.  Naf fi
1em haber agere non poteft; quia haber eam ex

caufa lucrativa, fi fbimationem, agere poteft. §.'6,
1 fi saf, da legat.

. XI.
We muft not reckon among Legacies 11, 7o

of aone and the fame Thing, thofc j:f‘:::; of
X 2 which
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he fame  wyhich confift in a like Sum of Money,
“m, 4r¢ or jn 3 like Quantity of thoft forts'of
Hat twe .
Legacses of Lhings tlat arc given by Number,
the fams . Woght, or Meafure; but only thofe
thmg.  where two Teftators happen to devife
one and the fame Land or Tenement, or
other particular Thing which is the
{ame 10 Subftance. Thus, the Lega-
cies of the like Sums of Money to one
and the fame Legatary in the Tefla-
ments of two different Perfons, would
have their Effe: And if rwo Tefta-
tors had bequeathed each of them a
Penfion, or Alimony, to a Legatee, ei-
ther of the fame or different Sums, both
theLegacies would be due ; for it was the
Turention of each of the two Teflatorsto
give to the Legatee a part of his Goods.
Thus, the Legacy of the one would not
hinder the Effe& of the Legacy of the
other. And it would be the fame thing in
the Cafe of two Annuities, or Rents of
another nature, if the Legatee having
acquired one of them by a Donation, or
by fome other Title, the other fhould
be afterwards left him by a '[efta-
ment .
. 0 Titia Seio tefleram frumentariam compaari vo-
Ture poft diem tnigeflimum a morte spfius.  Quato,
cum Sewss, viva teftanice refleram frumentauam ex
caufa lucrauva habere capit, nec poflic id, quod
habet petere: an i atho competat. Paulus re-
fpondit e, de quo queritur, prevum tefferx pre-
andum.  Quoniam wale fidescommuffum mag)s in
quantitate quam 1o corpore confifte, L 87. ff, de

leggs. 2.
XIIL

12. The  If a Tcltator, having a Land or Te-
Dsvifeof 2 nement 1n common with another Per-
Laxd or (o had devifed the fame, without
Tenerment . : : : .
inwinen  Wentioning his Portion of 1t, but faying
the Iefla- barely, that he devifed the faid Land
#or has on- or Tenement, the Devife woald have
by a Share, ;v Fffe only for the Portion thereof
:‘;:;,i':“ that did belong to the Teltator. For
share, it would be prefumed that he meant
- only to give away the Share that he had
in the faid Land or Tenement p.
¢ Cum fundas communis legatys fic, non adjedta
portione, fed meum nominavent, portionem deberi
(conftat. L 5. 6. 2. ff. de leg. 1.

. XL

o
13. 4 Lﬁqﬁ?‘%fz!\. Creditor may bequeith to his
gaeywoa Tebtor all that he owes him, ara
Debtorof gare of i,  But this Legacy,” as all
whar bi . .
swes, . other Legagies, doés na prejudice to
. the Creditors of the Teftator, who are
“preferred to'all the Lepataries, a5, has
Lﬁ;en mentioned in the laft Artigle of
ithe firft Setion ;

18 cgatee for w,hp‘.t‘ he owes, will not Seins

be &xfcl;arged from his Debe, unlefs

and the Debtor sthos

The CIVIL LAW, & Book IV.

therc be Goods cnongh in the Inheri-

tance to {atisfy all the Creditors of the

Teftator, and likewife the Falidian Por-

tion due to the Teftamentary Heir, as

fhall be thewn in the following Title 4.
Liberationem debuori pofle legari jam ¢

cﬁ? L, 3. f de liber. leg. ¥ A yim eptim

Omuibus debitoribus ea quz debent re@e degan-
tur & hicet domin eorum fint. L 1. ff eod.

9 It appears from thefe two Texts,
that it was 2 Doubt in the Roman Law,
whether a Creditor could bequeath to
his Debtor that which he owed him.
The Doubt was founded, as appears by
thefe words, Licet domini eorum fint, ap-
on this, that one cannot bequeath to a
Perfon what is already his, and that
what is due by a Debtor 1s fuil the
Debtor’s, until he ftrips himf{cif of itby
paying it to his Creditor. We make
this remark only becaufe of the Muffi-
culty which the Reader might find in
thefe Texts, For as to the Valdity of
fuch alegacy, who can doubt of 1?2
Bur we muft add on this Subjeét one Re-
fexion more, which another Text, re-
lating to the Muanger 1n which a Tefta-
tor might dilcharge lus Debtor, feems
to deferve. It is a Law in which it is
faid, That if a Creditor, being fick,
had delivered into the Hands of a
third Perfon the Bond or Obligation of
the Sum due to hum by one of his Deb-
tors, charging the faid Perfon to give
him back the {fud Bond or Obligation
1n cafe he fhould recover, and to deli-
ver it up to the Debtor 1n cafe he thould
die; and that this laft Cafe happened,
the Heir or Executor of the {aid Crediror
could not demand the faid Debt of the
Debror #. Itis to be remarked on this
Decifion, that fuch 2 Difpofition would
not be jult, and ought not to be exe«
cuted except with feveral'Precautions,
which divers Circumftances might de-
g‘xandil ‘F‘c_:r 1 the ﬁgg 91&%;;{;!5 W;:)%l;

e null 1t 1t were ‘madet "
Creditors of che Pﬁrﬁ“ﬁ%ﬁhbm{gould
give fuch an Order. +*And fecondly,
fince this Difpofition. would be only a
Donation in profpeé of Death, it would
be liable to be turtailed: both for the
f{algidiat;‘ igr&t;ﬁolfe the,mcﬁmmcmgﬁ

eir, whicly fhatl t;rcamdm)fm .
the following Title, and for the Legis
time or Legal Portions of she Chifdrem
. And it wo 1 dikewife be ﬁxfﬁ;&& to the

* §i nuis decodens Chirographum Seii Titio de”
devie; Wﬁ}ﬁm‘%’u&nﬁf auty i uu;dz}:l
zﬁ'k riddebis ¢ Deinde Ticius, defuntto doma-
Seio daderiz, & hares wjus itom,
dolf enceptionem babet. (13 Rkl B de b

aDM“
L e ﬁ’ﬂu

tore,

”l‘n Jxo
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Diminiation which the Coftoms make of
all Difpofitions made in profpe& of
Death, in favour of the Heirs of Blood.
But altho there thould be no Caafe for
diminithing or reducing the fame, and
that the Queftion were only about the
Validity ot fuch a Difpofition, yet the
Circumftances thereof might give'rife
to Difficulties. Thus, for example, 1f
we fuppofe that a Crediror, to whom a
Rent was duc, had depofited the en-
groffed Copy of the Deed, by which
the Rent was conftituted, into the hands
of a third Perfon, that he might deli-
ver up the fame aftér his Death to his
Debtor; feeing there would be no other
Proof of this Will of the Deceafed be-
fides the Declaration which the Depofi-
tary fhould make of it, and that the
Title or Deed by which the Rent was
conftituted would remain catire, the
original Minute thereof being lodged in
the hands of the Notary Publick; the
bare Declaration of this Depofitary
would not be fufficient to proye a Dif-
pofition made in profpe&t ofp Dearh, and
to annul a Debt, the Title whereof
would ftill be fubfifting, and of which
there would appear no Difcharge or Ac-
%:uttancc. But 1f we fuppofc that the

itle by which this Rent was conftitu-
ted were an Obligation, of which there
were no original Minute, and that the
Hetr or Executor of this Creditor had
caufed the {fame to be feized in the
hands of the Depofitary before he had
delivered it to the Debtor, pretend-
ing to difpute the Validity of fuch a
Difpofition, or not agreeing that the
Deceafed ever had fuch an %ntcnnon;
the Queftion in fuch Cafe would {eem to
depend on the Circumftances of the
Sum, the Goods of the Deceafed, the
guality of ‘the Depofitary, and other
Circumitances which might help us to
judge whether the Declaration of the
'Depofitary onght to fupply the want of
3 ﬁ%fpoﬁ,:ion in profpe& of Death made

-according to Form.'
- XIV.
14, ThidHf % %\Té&ﬁtqr, to whom two Debtors
e ¥ MBauld Yo cngaged each of them for the
due from, eht, bequeaths to one of the two
P'?;;ff : {he owes him, thisLegacy will
Derfoms % gy ‘ 1. the other
wibo 4t A t Legatee, and: theothe

i 1

Q&hged «for his: Portion.

indebivid 'ﬁ'ﬂ:‘vzy g -~ 7‘ R il : L ey

for the . #Fot ltho the Legatce was, bound for.
fasoe e, the Whole: Debitgeb clio Laﬁgmy would
s g have. s cpuity BB, by Silchurging
i s sy oF s Shark oF the Debe, fince he
i ey, >

Tlt 2. Seé]:. 3.‘

will not be any ways accountable for
the Portion of his Fellow-Debror, who
will owe that all alone ». But if thefe
Debtors werc Copartners, and it ap-
peared that the Intention of the Tel-
tator was to annul the Debr in favour of
the Company, the Legacy would be
common both to the one and the o-
ther s
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r 8i cam alo fim debiror, puta duo red fuimus
promuteend, & nubi fols reftares confulnm +olar
agendo confequar, non ut accepr, lserer, ne criam
conreus meus liberetn connu tettarans yolanem 2
fed’patio liberator. 1. 3. §. 3. #. 2o libur. ley.

5 Confequenter quenitur, an & slle focws pro
legatanio habeatur cupus nomen in teftamento fiip-
tum non eft:  Jicer commedum ex teftamento ad
unymque pertineat, fi fuai fint. ke et veium non
folum eum, cujus nomen 0 teftamenio {creprum
eft legatarium habendum, werum eum quoque qut
non eft feriptas 1 & cpiis comtemplatone hbeiauo
relidta eflew 4, 4 3. 6. 4.

XV.

A Teftator may bequeath to Lis Deb- 1+ The
tor a Refpitc for the Payment of that 7erryef
which he owes him,  And this Legacy # 1;,""?
will have this Efied, that the Teltaror's 2orY: .
Heir or Executor cannct for the Time Debeor,
of that Forbearance demand any Inte- difeharges
reft. And much lefs could he pretend #7 9, 1he

) . Interest
to Cofts and Damages, if the Debt g, s
were of fuch a nature as the Defaule of Time.
Payment might give a handle for fuch a
Demand 2.

¢ lllud wvidendum eft, an ems temporis intra
quad petere hees vetitus eft, vel ufinas vel paenas
petere poffi : & Prifcus Nerats exiftimabac, com-
mittere eum adverfus eeftamentum, fi pentfiec, Quod
verum eft. L 8. 6. 2. fl. dr bber.leg. See the thud
Aniicle of the fecond Seftion of Intereft, Cofts, and
Darnages.

XVL

If a2 Son, whofe Father had been 46, 1
his Guardian, happening to dic with- whatSen/e
out Children, before the Fathcr had theFarhe,
made up the account of his Guardian- **° *

. . . Guardian
thip, had ordained by his Teftament, $%i; son,
that hisExecutors, if he had named o- may ¢e
thers together with his Father, fhould d/harged
.not. demand of him any account of his /7 £*
Adminiftration, this l%ifpoﬁtion'WOuld Aecnt of
have its intire cfle@ : for it was in his b Adms-
powerto give nothing at all to thefe o- mfration.
ther Executors. Bur if this Teftator
had Children to whom'the Grandfather
ought to give an account, it wonld berea~
fonable to give to fuch a Difpofition the
‘Temperamentsthat Equity might require
accordingto the Circumftances, {o-asnot

to obligeithe Grandfather to fo ftri& an
'M‘accoun}},"a,}s mighc_bc rt.:qml;ed of another
Guardian; and likewife 80t to da any

1y

"¢ thing
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thing to the prejudice of the Children,
under pretext of the Favour that onght
to be fhown to the Grandtather .

#Ticius teftamento faéto,& filus hacredibus inftians,
de paire trore fuo quondam facto 1a loguutus eft 3
Sesurn patrem meum liberatum effe wolo ab affione
turele, Quero, hare verba quatenus acapi debent, 1d
eft, an pecunis, quas vel ex venditionibus rerum
fatus, aut nonunibus exaélis, 1 {Uos ufus conveit,
vel nomine fuo faeneravie, Rlis & haredibus tefta-
toiss, neponbus fuis debeat reddere” Refpondi,
cum, cyus notio eft, @ftimarorum : preefunptio enim
propier pawaralem affe@um facie, omnia patei viden
concefla : nifi aliud fenfile teftatorem, ab haredi-
bus eyus approbetur, £, 28. §. 3. ff- de fiber. lig-

§ Itis to be remarked on the Rule
explaned in this Article, that we have
turned 1t w fuch a manner as to accom-
modate 1t to our Ufage. For wethould
not ubferve the Rule, fuch as 1t is ex~
plained in the Text quoted on this Ar-
ticle. And if’a Father, who had bad
the Twiition of one of his Children, ha-
ving alfo other Children, had alienated
the Goods of the Child whom he had
had under h1s T'uition, and had gather’d
in fome of his Debts ; he would be bound
to givean account of them to his Grand-
children, Heirs to their Father, whofe
Guardian he was, fince it wounld not be
jufl that his other Children fhould have
the Profit of the Goods of their Bro-
ther to the prejudice of his Children
their Nephews.

It may be obferved in relation to the
Accounts of the Adminiftracion which
Fathers may have of the Eftates of
their Children, that by the Difpofition
of forme Cuftoms the Fathers are Tu-
tors, Guardians, or Stewards to their
Children, and have the Enjoyment’bf
their Revenuey withoot being liable to
give an account. Bat this is to be on-
ly of what the Father may confume for
his own ufe, but not of what he may
alienate.

XVIIL

17, Age 1f a Tefiator bequeaths a thing which

oAy
rhing
0 paRLE.

he had pawned to a Credirar, the Execu-

%; 8 » ]
' ¥or will be bound to pay the Debt in or-

"der o redeem.and deliver to the Legatee
the thing bequeathed, unlefs the Words
“of #he Legacy, or other Proofs, fhould
mi#ke it appear that it was the Intention
of the T ,
with the Payment of the Debt, "But if
the Pledge had been fold for thy Pebt,
by rhe Ereditor, the Exccutor woild'be
bound to givé the Value of it #d the)
Legatee, unlefs he thould prove thdt the

tion of the Teftator was that e,
1‘%, hat Café R

el

fhorld be nul} it that Cafe &2
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eftator to charge the Legatary " egatee fhould be bound to

:hing bequeathed, unlefs

s has kbliged '.@“»‘t’o do it.,

; according soghe' Texts that
\

'3
ok L

fum Felidta, higges were.debet.” Maxime gum teffa-
tor conditionem eorum non ignordvit, aut fi fiffer,
legaturus ¢ibi aliud quod minus non efler, fuiffelf -5i
veroa creduore dfirata fant, previum beeres exfol-
vee cogiwur ¢ nii contraria defundti voluntas ab ha-
rede oftendarue, 1 6. C. da fidese,

Quod {i teftaror co animo fuit, ut quamquam [i-
berandorum pradiotam enus ad hattedes fuos perti-
nere noluerit, non tamen aperte utique de his liba~
rapdis feaferit: poient fidacommiflarus per doli
excptionem 3 crednoribus qu hypothecaria fecum
agerent confequi, ur aéliones {ibs extuberentur.
Quod quamquam fuo tempore non fecern, jamen
per unfdi®ionem praefidis Piovincize d ef pratkabi-
we. Ly, inf, ff. delegas, 3, V.l 13, ff de dore
preleg. §. 5. 1nft, de legar.  Seeche fiftecath Arucle
of the eleventh Se&on.

.
9 Wehaie not put down in this Ar-
ticle that which is {aid in the sth §.inff.
de lugat. that the telfamentary Heir is
not bound to redeem the thing be-
queathed, except 1nthe Cafe when the
‘Feltator knew that it was in pawn. For
befides that it is always to be prefumed,
that every Man knows what is of his
own Faftand Deed, and that a Debror
1s not ignorant that he is indebted, and
that his Goods are mortgaged for his
Debts, whicther he have laid any parti-
cular thing in pawn in the hands of his
Creditor, or that he has only mortgaged
his Goods in general , it may be rem..rk-
ed thatin the firft Text cited on this Ar-
ticle, and likewafe in the beginning of
the §7th Lawde legar. 1. it is faid, that
the Legatee isnot bound to redeem the
thing bequeathed, altho the Teftator
was ignorant that it was in pawn, if we
judge that 1f the Teflator had known it
he weuld have lcft another Legacy of
‘equal Value to that Legatee. 'Thus this
Prefumption being always natural e-
nough, it is alfo natural that the tefta-
mentary Heir fhould redeem the thidg
that is bequeathed. To which we may
add, that by the {ccond Text cited upon
this Article it would feem that the Légav
tee is not bound to acquit the Debt un~
lefs he be charged fo 2o do by tha Teflas;
ment ; and that if wpﬁys %Bt,”" "
may get himfelf o fublbitured to the
Creditor, in ordertostecover fram the,
teftameritary Heir wint'ihe fhall, have ™
paid for redeemipg i Legacy’ Audy
a word, it may.be laidthat '
our Ufage it can meveér

that Blitden lies o the thfk‘tmn
nles on the:tellar)
ar ﬁiﬁiﬁ' i€ g, Taltaror Kogwe

qupted,

! ¢ Wasg
onr Ulageal]
ges e Fvwﬁez 'on Titles k!



Of Legacies.

which affe@ in géneral all the Goolds of
the Débtor, we ought always to fup-
pofe ‘that the Mortgage was kaown to
the Debror. And inthe calc.of a Le-
gacy of Moveables that have been
. pawned to 3 Creditor, the Teftator can
‘never pretend to be ignorant of that
Engagement.; ‘Thus it is not likely
that-in our Ufage there fhould ever be
occafion for ;4 Proof of the Knowledge
which the Teftator might haye of the
Engagement of the thing bequeathed,
thefe forts of Proofs being otherwife
direftly contrary to our Ufage. So that
excepting the Cafe of an exprefs Will
of the:Teftator, which fhould :oblige
the Legatary to redeem the thing be-
ueathed, it would {eem that the Bur
of it oughtalways to lie on the rel-
tamentary Heir.

XVIII. .

18 one  Oune may bequeath things which are

may b- MOt as yet in being, but which are to

wath  come ;s the Fruits that fhall grow on

thingi that ¢ b 2 Ground, or the Profit’ that fhail

are notin ¢

bemg,  bemade of a cerrain Commerce : and
thefe forts of Legacies imply the Con-
dition that the thing thus bequeathed
fhall hagpen in its time, and they have
their Efe& according to the Event y.

9 Edam ea‘gu: futura funt legari poffunt, 2 17
1 de leg. %

Quod in rerum natura adhuc noh fir, legari pqﬂ'c,
volun quidquid illa ancilla peperifiee, /. 24. . de

legar. 1.
X1X.

x9. A Le- - If a Teltator had bequeathed a'cer-
gacy of a tain Quantity of Carn to be taken out
cerran of fuch a Crop, or out of a Granary,
Duanisd and the {aid Quantity is not found there,
:{ by raien the Legacy will be reftrained to the
ot of a Quantity that is, thers found z, But if
C"P} or the éﬁguy m 055; cerg:;n Q_uahnnty
on of & of Coen, ‘withoutdetermining whence
‘;Z,‘,’:' 1t€ﬂ1d$5“be taken, the faid Qpantity
‘would be due, althp there! were no
Lorn in  the Inherirance.a, iy 'the fame
macites 134 Lagacy afa Suéof Mooy,
which yould be equatly due, whether
mmﬁw%mww&oweem,
Semproniaby

cpanim el

. quafi taxe-

.

*

i placeie ;&

oyt

dog My
1ot

;

,

‘v‘*

13
3

’ ',"’dlﬁu’
TN o

oA

i d sl 1]
i M
s 2

Pl AN
o ?",\uthu,i?mf:» qn’n:hrif. ! L
IR L AR
Wmﬂg&f’dﬁmqf, faic
ol i s oo Wkeh
b y

e L

L] A '
Tit: 2. Sect. 3.
or whether there were none ar all 4.
b Si pecunia legata in bonis legantis non fir, fol-
vendo tamen hzreditas fic: hzr:lspecuniam legatam

dare compellicur: five de fuo, five ex vendiuone
rerum haredianarum, five unde voluerit. L. 12. #-

de lagaz, 2.
XX.

When a Teftator hath bequeathed 20. 47 -
Moveables, fuch as his Hangings and o- defite
therFurniture of his Houfe, or theMove- L’f::i_'f
ables of a Country Houfe that ferve for g,
the Management of a Farm, this Legacy
will have the Bounds or Extent that the
Expreffion and Intention of the Teftator
may give toit. And if it appears that
his Intention was to give only what he
had at the time of making the Tefta-
ment, what he fhall happen afterwards
to acquire will not be comprehended in
the Legacy. As on the contrary, if it
appears that the Legacy 1s meant of the
Moveables ‘that fhall be found ar the
time of his Dchﬂth, it will comprehend
every thing char (hall be then found,
which is of the Nature of the things
bequeathed ¢.

¢ Lucius Titius fundum, uti erat inftrultus, lega-
verat. Quefium eft, fundus nfhructus quemadmo-
dum dari debeat: wrum ficur inflrutus tuic moreds
pawisfamiliz tempore, wr quee miedso témpore ad-
gnata, aut in funduw Maa funy, Lizredis fint: an
vero inftruétus fundes co tempaie infpici debeat,
quo fatum eft teftamentum, an veso eo tempore,
?*uo fundus peti corpense, ut quidquid e tempore -

cumenti  deprchendatur, legatario proficiat,  Re-
fpondit . ea qubus mftrudtus fir fundos, fecundum
verba legad, que fine in cadem caufa, cum dies fe-
gati eodaf, inflrumento continesn 4 28, . de infir,
vel imftr. a:;gar.

Siita effet legatutn veffers meam, argentum menm,
damnas efto dare : id legatum videwsw, quod tefta-
et tempore fuillet.  Quin prafens tempus frm-
per imelisgeretnr, fi alind comprebenfum non effer.
Nam com dicit, vefferms moam, argenrum menm,
hac demonfisatione mewms prafens non fumrym
tempus ofkendit. b 7. ff. d# pur. arg.  See the 13th
and 14th Arucles of the following Seftion.

XXL

When a Teftator bequeaths a certain 21. The
thing which he (pecities as being his L5
own, the Legacy will ‘not have its ef 7, o
fedt unlefs that thing be found extant in’a; belmging
the: Sigceffion. Thus, for example, if 1o she To/-
he had (aid, 7 begueth 1o fuch o me my boi0> 50
Watch, .or my Diamonid- Bing,' and " that ,,‘,f_g
there were not formd . in- the Succeffion i pos
neither Diamgnd-Ring, fior Waech, the fawnda.
acy would be oull'de But if he had w"“
s o boglieath a Dignionid-Ring, or a VP4
she Legae Tﬁwmﬂd;bé due, and
would- have ' its EfieRt; as fhall 'begk-

phmﬁﬁ;‘ﬁ;q ek mgAﬁmcle %
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XX

22. 4 7~ One may bequcath not only a cer-
gayof « tun thing defcribed in particular, as
;”"’;‘:’ m- fuch 2 Hole, fuch 2 Watch, fiueh a
ot Sute of Hangigs , but indefinitely and
kind, bew ingenerala Horfe, a Sute of Hangings,
ireughs 10 2 Watcly, or other things of the like na-
bownder- qurc.  And feeing thefe forts of things
Food- may be of difierent Qualities in the
fame kind, 1f the Lcgacy does not
mark the Price of them, or does not
determme in particular what the thing
bequeathed ought to be, whether there
be {everal of that thing in the Succcf-
fion, ot whether there be none at all;
the Executor or teftamentary Heir can=
not gwve the worft, nor the Legatary
chufe the beft. But this Legacy will be
moterated according to the Circum-
ftances of the Quality of the Teftator,
and of the Legatce, and the other Cir-
cumftances which may help to difcover
the Intention of the Teftatore, purfuant
to the Rule eaplained 1n the roth Article
of the 7th Seéuion of Teftaments, and the
others which thall be cxplained i the
7th Se(tion of the T'itle of Legacies.

¢ Legato genaraliter reli@o, veluti bosmines, Caius
Caffns foribir, 18 efle obfervandum, ne opumus vel
pelfinus acapiatur: qua fententa refcr{;to 1mpe-
1atoris nofhii & Divi Severi juvatur : qui referipfe-
runt, homine Jegato attorem non pofle eligi. . '37.
£, de legat. 1.

Hiudiveium efl hanedem in hoc teneri, ut non pef-
fimum det. L 110.e0d. See the 2d and following
Articles of the 7th Seftion.

We myft abferve the Difference berween the Cafe

i this Artule, and that of a Legacy which fhould

gove to the Logates the Raght to chufo, winch flall
bx explained in the sth Artjcle of the 7th Seftion,

XXIIL

23. AZe.  ‘One may bequeath oot only Sums of
gacy of 4 WMopey, Rughts, Debts, and all other
Sork fo ¥ things ; but likewife fome Work to be
*  done; asif a Teftator charges his Ex-
ecutor or teftamentary Heir to rebnild
the Houle of {fome poor Man, or to do
fome other Work, whether for a pub-

Yick nle, gr for fome parricular Perfon f.
§i Teftatoy duri quid julliffes, aut opus fHesi, &

*9{5. wle ff. da kgar?‘:. J ’ P

o | KXIV.

24. A A aTeltator who had two or more
3:;:&}2:‘:; goufcs;, hadtbdevifn& a Houfe ‘without

vt of dererming ircumitanbe which
o o e e a3 g Vil
is aull, o, the Devife would be'good ; and'the. Ex-
#he Toftarsoutor o refiamentary Heir 2
tor bas 3 ta g{q}‘e m@wf xhe

nane.

"
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plaimed in the 7th Se@ion. But if this
Teftator who had devifed a "Houfs,
had none of his own, or if having no
Lands, he had devifed a Land indefi-
nitely ; thefe Devifes would remain
without any Effe&. For one could not
know what the Teftator had meam;
and it _might be faid that the TeRator
himfelf did not know his own Mean~
ing, and that he jefled with him so
whom he left fuch a Legacy g.

5i domus alicui fimplciter fit legata, e ad-
mé%um, quir domus ; cggenturbm:%es, m :ﬁ-
Jet domum ex bus quas teftator hgbebat, legarario

dare, Quod fi nullas zdes reliquerir, mogis derifo-
rivmeelt, quam aule legatem, L 71, . de leg. 1.

e

SECT. V.
Of Acceffortes to things bequeathed.

The CONTEN TS.

- Defuiition of Accefforsev.

. Tww jm'n Qf Aucﬂ‘onex.

- How we diftrngufb that whick is an Ae-
ceffuiy o ath. g

. Aueffiries 10a Houfe.

. The Edifice 1y an Auceffory tothe Ground,
and Lkevnfe what 15 aaded to its Extent.

. Another Aceflory of the Jame unature.

. How that which 15 added to the Land
that 1¢ devifed, belongs or does uot belong
to the Devifze.

8. An Augmenation of the Land devifed,
w{;{cb hatl the Effett to vevoke the De-
rfe.

. The Devifeof a2 Ground comprebeuds the
Service that is meceflary to the faid
Ground, from another Ground that o
part of the Inkeritance.

1o, A reprocal Sevvice berween the Legae

zees of two contignons Houfes.

11. The Legararyvught 1o have the Ufe of

the thing bequearhed. ) '

12. The Moveables of Houfes, whether in

Town or Commtrys ave wot Acesffavies 'to
tbem_ \ : PR Frw

b W
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)
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xz.clm whar ;’WW she ?ﬂnﬁ’wm ” 8
wrhitry Houfe sveamderfiood.
14. ;.Ik@e Legacy of" 8'¥hoife with its Mowe-
ables; Tew L '

15. Papers are wib domprabended in & Sagi=
qﬁlr%@ﬁhﬁd%awﬁ" o
18, The Acceffory ' may be a thing of smuch
ii&;ﬁ'm

otk 2

Lreater Valie than that

Mecelfory.




Of Legacies.
to be feparated from it, and ought to
follow it. Thus the Shoes and Halter
of a Horfe, and the Frame of a Pi&ure
aye Acceflories to them 4.

ue rebus accedunt, L 1, §. §. depofs Ut vel-
tishomigr, equo capiftrum, 4. §

Tit. 2. Seét. 4.

of the Teftator leave the thing indoubt,
we may in every particular Cafe judge
of what ought to be comprehended 1n
the Legacy as Acceffory, and what nor,
by the particular Rules on the feveral
Cafes explained in the Articles which
follow.

161

11 IV.
2. Two We may diftinguifh two forts of Ac- If a Teftator devifes a Houfe without 4« e/
Jorts of  ceflories to things bequeathed. Thofe fpecifying any thing as to what he in- /774

Accefforses.

which follow naturally the thing, and
which are comprehended in the Lega-
cy, altho they be not mentioned. And
thofe which are not added to the Lega-
cy except by a particular Difpofition of
the Teftator. Thus the Legacy of a
Watch comprehends the Cafe of it, and
the Legacy of a Houfe includes the
Keys tlgmereof. Thus on the contrary,
the Legacy of a Houfe will not com-
prehend the Moveables that are in it,
unle(s the Teftator have caprefs’d the
fame b.

b Ses the Arsicles which follows

111

There are Acceflories- to certain

tends fhould be cowmnprehended in the
faid Devife, the Legatary or Devifeo
will have the Ground, the Edifice and
its Dependencies, fuch as a Court, a
Garden, and other Appurtenances of
the Houfe, with the Paintings in Frefco,
and other Ornaments or Coniveniences,
which, according 10 the Expreflion o
{fome Cuftoms, are fixed to the Houle
with Cramp-Irons and Nuails, or with
Plaifter, with inrenr that they fhould
always remain there ; for thefe forts of
things are of the nature of Immovea-
bles. But there will be no Moveable
comprehended in this Legacy, except
the Keys, and other things if there
were any, which being of rhe like ufe,

3. How . : would be equally meceflary 4.

we difia- things which are not {eparated from 4 1 ) ﬁy e ay A
wifh that the mp 1 . uxcunque infixa inxdificataque fine, fundo
i.};(,‘}:b 2t them, fuch as the Trees Pmnmd i 2 legato continentur, L 21, f. de anfir, vel, mji:um.leg,

an dcef-
Jory to a
#hing.

Ground: And thefe forts of Acceflo-
ries follow always the thing bequeath-
ed, if they are not excepred in the Le-
gacy. And therc arc Acccifories which
altho feparated from the things, yet
follow them likewde ; fuch as the Har-
nels of a Set of Coach-Horfes, and
others of the like nature. There may
be alfo a Progreflion of Acceflories to
Acceflories gx‘ch as precious Stones fet

Domo legata ricque inftrumentum ejus, neque
firpellex ahiter legato cedit, quam fi1d ipfum nom-
naum expreflum a teftatore fuent. I, sle. ff. de fu-
pell legat.

V.

Heufs.

If he who had deviled by Teftament 5 1h¢ F-

a Land or Tencment, makes aftcrwards 5% #»

fome Addition to it ; as 1f he adds any 1,

caffory
the

thing to 1ts Extent, orif he buailds fome Ground,
and like-

Edifice upon it, thele Augmentations

in the Cale of a Watch. And laftly there
are certain things, of which it may be

. wife what
become part ot the Ground, and goto [ "7

the Legatce, unlefs the Teftator hath u; pxrent.

doubted whether they be Acccflories to
others or not.  And this* may depend
on the Difpofition of the Teftator, and
on the Extent or Bounds he gives
ro his Legacies as he {ees good. Thus
there is no other general Rule in Doubts
concerning what ought to go along with
the thing bequeathed as 1ts Acceflory,
befides the Intention of the Teftator,
whofe Expreffion; together with the
Circumflances and Ulages of the Places,
if there be’ any, may help us to judge
what oghe ‘to-be accounted Acceflory,
and whatmat .  Bat if the Difpofition

. ¢ Ininfintoum primis quibufque proxima copula-
ta procedunt. Qptimum grgo sefle Pedius an, non
propriam verborum fi ﬂﬁbnemfauﬂri: fed in
primip quid_teftavor agemwﬁr_are volderit ; deinde
1n qua prefiumptions Gine fvi in quaque regione
qhmc;'rmmr. 18§ soim £ Fe degnfir. vl in-
m. !. ”"'r
Vo1l

otherways order’d by his Teftament e.

e Cum fundus legatus fit, {i quid (ei) poft tefta-
mentum faéum adjetum eft, id quoque legato ce-
dit, enam fi dla verba adjelta nm:x}inr, ut Mmeus
erst, fimodo teftarer ¢am partem, pon (qcparanm
pofiedity fed univerfitau prionss fuadi adpnxit, 4,10
ﬂ; de kgﬂﬁ 2

Si arex Jegarz domus impofita fit, debebitur Je-
gatario, nifi teftator mutavert voluntatem L 44.
§4 fFodeleg. 1. Logo. ff. deleg. 2. See the
7th apd 8th Arncled.  See the 14ch Arncle of the
6th Sedtion of Teftaments.

VI

It would be the fame thing in a Devife 6; 4ne-
ther Ac-

ceffory of

ofa particular Bltate in Land, if theTef~
tator after having devifed 1r, had ad-

3

fams

ded .to it new Buildings, and even newre

new Rights, or if he had purchafed
Grounds-iiy order to enlarge either 2
Park, or fome orhc; Land or Tenement

bee
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7. How
tharwhu b
s wdded
1o the
Land thay
15 drv/jed,
{elong. or
Joes not
Lelong ty
the De.

wifees

8. An
Argmen-
fatien af

The CIVIL LAW, & Book IV.

belonging to the faid Eftate. For all
thefe forrs uf Angmentation would be
Accillories that wounld follow the De-
ule, cuthier becanfe ot therr Nature of
Acccdlories, or becaufe it counld not be
prefumed that the Teftator 1nrended to
feparate taefe forts of thungs, in order
to leave them without the %.and to hus
Execuror or teltamentary Heir f

S Ths s a Confequence of the preceding Artacls.

VII.

If tlie Legacy were of one entire Ef-
tate m Land, and if after the making
of the Teltament the T'cftator had added
to i fome Lands adjoining, this Aug-
mentation might belong either to the
Ucvilee, or to the teftamentary Heir,
according as the fard new Purchafe
might be confidered as an Acceflory to
the Legacy, or as being wholly mnde-
pendent on it.  Forif, for example, it
were a Purchale of a parcel of Land
made with a view to make a Field
{fquare, or to ferve as a Place to draw
Watcr from foi Lheufe of other Grounds,
or for fome other Service, or cven asan
Addstion only to the Land devifed;
thefc Acquifitions would be Acceflories
that would go with the Legacy or De-
vife, m the {ame maoner as that which
fhould be found to be naturally added to
it by fome Change made by the Courfe
of anadjoiming River. Bot if the Land
that is purchafed, and which borders on
the Land that is devifed, wore of a dif-
ferent Nature from that which is de-
vifed, fuch as 2 Meadow joinng to a
Vineyard which the Teftator had de-
vifed ; or il the Land acquired by the
Teftator were cqually contiguous.gp the
Land devifed by him, and to another
Land which the Tefltator had left to his
Excecutor ; thefe forts of Acquifivions
would not be Acceflories to the Legacy,
unlefs we thonld be obliged to judge o-
therways by the Difpofition of the Tef-
tator, and the Circumftances which

might explain his Intention g.

£ St quis poft teRamencum fadtum fundo Titano

ato paitern ahiquam adjecerit, quam fundi Tiian
deBinarer: 14, quod adjedtum eft, exigi a legatario
poteft.  Et imilis eft-caufa alluvionis : (Et) maxime
{i ex alio agro, qui fult &jus, cum reftamentum face-
ret, eam partem adjecit. /. 24 6 2. ff. de dig. 1. Si
unive:fitati puoiis fundt adyuaxie & 50, de dsg, 2.

It appears by thefe Texss, thar thefe Awgmenta-
tions vf the Land are means of thar whch iy gd-
ded by the Teftavary, withiptens to maks it @ part
of the Land that is dpvsfed, ) .

VIIL

R
f
Fl

1t 2 Teftator ‘who had devifed a -

Land, builds afterwards upon it, this

Acceflory to the Land will go with the b Land

Land to the Legarary, unle(s it fhould ”’Z’W.
< p whickh

appear that the Teftator intended tore- %

voke the Legacy, as hasbeen faid 1 the a4

sth Arnicle.  And if, for esample, <o revoke the

Teflator havmg devifed a Place in a Pevife

Town to bunild 1, and afterwards

builds a Hovfe 1o it, or if having de-

vifed 2 Garden, Orchard, or other

Place, he buildsin it a Summer- Houfe

or Lodge , thefe Buildings under thefe

Circumfitances will belong to the Lega-

tary.  Butif he had built in a Ground

which he had devifed, cither a Houfe

or other Conveniencies neceflary for a

Farm, to which he had joined the faid

Ground, giving the faid Farm to ano-

ther Legatary, or leaving it to his Heir

o1 Exccutor, it would be judged from

the ofc of the faid Bnilding, that he

had revoked the Legacy 4.

b 8 arex leguz domus impofita fir, debebitur
legatario : nifi tefator mutavent voluntatem, /. 44.
§ 3. ff-deleg, 1.

The Circumftances mantionc ] n the Artile fhew
clearly enough the Chanre of the Will of rhe Tef
tator.

IX.

If for the Ufo of a Ground, of which 9 T4

the Teftator had devifed the Ulufruét, ‘DZZ{;‘:‘Z

the Service of a Puflage thro another compre.
Ground of the Inheritance were nccel- bends 1he

fary, the Execuror or other Legatee, Service se-
to whom the Ground that ought to be i;f{”iﬁ" ;"
fubje¢t to the Service does belong, would G,q,/,f,d
be obliged to fuffer 1t For the Lega- from a-
tee oughbr to enjoy the Ground fubjedt mther
to the Ufufruct in the fame manner as G7oand

! e t
it was enjoyed by the Teflator who PZ:‘: ;}
took his Paflage thro his own Ground : (be mbs-

and this Acceflory is fuch, that it is the rsance.
Intention of the Teftator that 1t fhould
follow the Legacy 2.

i Qui duos fundos habebat, unum legavic, & al-
tertus fundi ufumfru€um alii legavie. Quaro, fi fruc-
twauws ad fundum ahmnde vjam non habear, quam
perilium fundum qui legatus eoff, an fiuftuario fer-
vitus debeatur. Refpo:git! quemadmodum fi in he-
redicate effet fundus per gurem fruftuario poteft prec-
fasi via, fecundum volunrmem defun@i videws id
exigere ab barede, ita & in hac fpecie non alieer
concedendum eft jegatario fundum vindjcare, nifi
prius jos tranfeunds viufruttuario praftet. Ut hme
forma in agris fervetur, qua vivo teflatore obtinnes
vit: five donec ufisfrsBius permanet, five dum
ad fuam proprictatems vedierit, 4 15. §. 1. ff. de &-
Jufr. legas, ‘

Alsko this Text Jpeaks only of the Sorvice that
15 moceffary ¢o the Logatec of an Upfrufly yet the
Jame Equuy wonld requre 1hat thy Serice foowld

be hkcwsfs givan 76 ¥t Legares of the Preparsy.

" 484 the Prefumption of ths Tefiater’s Intewtiom

wonld bs toe  farme in this Ligacy as in she other 5

Jivet i canmar hﬁ.‘&s/ed thas ke insepded 10 make

& fruitlefs Devife, and. [eging shis Davifs conld met
havve its Ufe withous this Seruce, which changes
nothing in the ufe shar ths Tafiasor l:iquy‘m:‘
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of his own Lands, 1 making one Ground to ferve
fof vhe neceffary Paffage 1o anather.

X.
10. Are- “Jf a Teftator who had two Houfes

apreeil  joinmng to one another, devifes one of
Ser vice be- ehom to pne Legatary, and the other to

}’:;;f”’,h‘ another, or devifes one of them, and

of 1w leaves the other to his Heir or Exccutor ;

contiguous the Partition Wall of thefe rwo Houfes,

Houfess which had for its fole Owner the Tefta~
tor, will becomec common to the two
Proprictors of thefe twoHouofes. Thus
the reciprocal Service on this common
‘Wall will be as an Acceflory which will
follow the Legacy /. -

! Si is quidnas des habebat, unas miu, alteras
tibi legawic : & medws paues, qu unafque xdes
difinguat), intervenir : ev jure cum cornmunem no-
bis efle exifiouo. L 4. f. de forves. leg.

XL
. The  Jfof tw o Houfes belonging to a Tef-
f:{::”;oy tator, whercot one s left to the Heir
hive tfe OF Lxecutor, and € other given to a
ufi of the Legatee, or both are given to two Le-

thing be-  gatees, onc of them could not be raifed

queathed, ﬁighcr without taking away the Light
of theother, or damnagimg 1t very much ;
the Exccutor or Legatee who thould
chance to have the firft Houfe, could not
rafe 1t but in fuch a manner as thatthere
thould remam for the other Houle fo
much Light as fhouid be ncceflary for the
Ufe of 1it.  For 1t was not the Tefta-
tor’s Intention that eicher his bxecutor
or this Legatee thould readerthe Lega-
cy ot the other Houfe ufclefsm,

m Qui binas xdes habebat, f1 alteras lepavit, non
dubium eft quin hres alias poflie aldus tollendo,
oblcuraie Jomipa legatarum  adwmn, ldem dicen-
dum eft, {f alters edes, alen alarnm ulimnbiuctum
legaveur. L 1o, ff. de fervst. prad. wro.

Sed ita officere lumumbus, & obfiutate legatas
wdes cantedityr, utpon pennus Turaen 1ecludatur :
fed tantum rebaquatue quantum futhad babianoibus
in ufis diurmi waderatjonte, . 4w /L

X1

ro. The , The Legacy of a¥onfe in the Town
Mownbiipﬁqﬁ% not mmprcbmd the Moveables
o Doafesy thar are in it, wnlefs they are oxprefly
ey vatdsled by the Teftator, Nor docs the
or Coun-, Logacy bf 2 Houfe in the Country take
rry, are it ‘Whay Moveables may be in jr that
:’%:‘if- ,are pegeffany for culvivating the Lands,
e 10 e 'foﬁ;‘v’mthmng in the Harvelt #.
Bur ‘this - Legacy , comprehends the
, things fhat, re” 8@ to the Boilding,
ﬁi’":“r» ¥ Drotes ﬁxﬁ%:mw'/a‘m; vocabulyy ¢85~
"y Bppeliaptir, ‘“Eumnﬁn inftréia leganar, Jepa-
aarie nod prafdiwr. B bi§. 1. « el im-

. firum lepas. ! !

Vor. 11,

Tit. 2. Sec. 4.

,ﬁlch ds In certain Places Prefles and
Tubs .
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-

o Cum fundus fine mftrumento legatus fit, do-
lia, moke olivarie & przlum, & quzcunque mn-
fixa inzdificaraque funt legato continentur, L 21. eod.

XIIT.

The Legacy of a Country Houfe, to- 13- Iz
gether with what fhall be found mn 1t %
neceflary for coltivating the Lands, and 2?2';;;:,6
gathering in the Harvelt, comprehends o 4 Coun-
the Moveables which may ferve for ovetewe
thefe Ufes p And 1f there be any 47¢ #wdr
doubt as to the Fatent which this Le-#"
gacy ought to have, 1t muft be inrerpre-
ted by the Prefumptions of the Telta-
tor’s Intention, which may be gathered
from the Words of the Tcltament, and
from the Circumftances , and wemay
Likewife make ufc of what Lights can be
had from the Ufage of the Places 4.

p Infhumentum eft apparatus 1erum dinis man -
furarum fine qubus exeicerr nequirct pofleflio, 1.
12. fi. de anflr. vel anfirum. legar.

9 Opumum ergo Cﬂé Pedlus at, non propuam
verboum figmificadonem fautan : fed imprinus,
quid teftaror demonftiare voluern, demde n qua
prefumptione funt, qui n quague regione commo-
raguiie 4o 18, §. 3, 2 fo 00d,

XIV.

If 2 Teftator had devifed a2 Houft 14. The

with all its Moveables, tlns Legacy 109 of
N a2 Howfe

would comprehend all the Moveables o, bs
that were 1n it deflined for the Furni- aoveq-
ture of the fud Houfe : fuch as Beds, #/es
Huaugings, Piélures, Tables, Chairs,
and other things of the like nature.
Buotaf there fhould be found in it Hang-
igs or other Moveables, lad up and
deflined either for Sale, or for the uie
ot another Houfe, the Legatary would
have no right to them ».  Aod 1if onthe
contrary fome Moveables ot this Houfe
fhould chance to be fomewhere elfe at
the time of the Tellator’s Death, as it
a Sutc of Hangings had been lent our,
or given to be mended, whatever were
out of the Houfe upon fuch an .account,
wotld neverthelefs be comprehended in
the Legacy s.

r 51 fundus legaws fit cum bus qua b1 arans, qux
ad tempus b funt, non videntur legata. L 44. 7
de leg. 3.

5 Meque od cafuabefler, minus efic Jerarum §
nec quod cafis ibi fic magus efle legatum. L 86. c¢d.

XV.

If in the Legacy of a Houfe the Tel 15, paser:
tator had camprehended 1 general and are wos
indefinite Termsevery thing that fhould ;"”‘P”"

H . f -hended 1n
be found in the faid Houfe at the timeof , 7, . y
his Death, without excepting any thing , of aul
Y 2 thiy
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Thrgs  thisLegacy,which would compiehendall
{;j::}‘: 8 the moviable things, and even the Mo-
* ney 1, would not comprchend the Debts
owimng to the Teftator, nor his other
Rights, the Deeds or Titles whereot
fhould be found 1n the faid Houfe. For
the Debts and Rights do not confift in
the Papers which contain the Deceds or
Titles ot them, and have not their Si-
tuation ina certain Place n Bur their
Nature confilts i the Power wlich
the Law gives to every one to eaer=
cife them. Thus the Deeds or Titles
are only the Pioofs of the Rights, and
not the Rights themfelves

¢ Si fundus legatus ficcum bis gur abe erunt, qua
ad tempus ib funt, non videnun legara,  kt wdeo
pecunsxr qua feenerands canfa sbe fuesunt, non funt
legave, L 44. ff. de leg. 3.

Uxon ufumfiv@tun domuum & ommum reram,
quie in his ommbus crant, exceplo argenro, legave
at Refpondit, excepto argento, & his quz
mercis caufa  compmata funt, cateioium omnm
wlumfruftum legatanam hobeie, 4 32, §. 2. ff de
sfner ufuf (o red. leg.

1t follow s from thefe .‘hxr:, that this Legacy
waould comprehend the Money, 1f u were nor ex-
cepted,

% Carus Sewus proncpos meus hares mibi eflo ex femif-
Je bonorum meorum, excejta domo wea, ¢ parerna,
0 quibus habiio, cum cmnibus qua b funt. Gus
omnia fuas ad portsonem haredizatis quam tibr de-
di, mou perrmere.  Quaro, cum Ot i hus domebus
argentuwm, nomini debuofim, fupcllex manapia s
an hae omni, que e invemuntue ad alios haie-
desanftimos debeamt pertinere.  Paulus refpondrt
nonuna debiorum non contmer, {ed omnium efle
communta : 1n ceens vero nulhun prencpouy lo-
cum efle, L 2o, ff. de leg. 2+

Debts and other Rughts have not a Sttuation 17 a
certun Place, and are not comprehended in Places
as Things corporeal are. We may remark this Dif-
tintlion besu een Rights and other 1hings 1 & Law
whteh [peaks of 1t on another eccafion.  Quod fi nec
qua foli funt fufhciant, vel nulla fint fole pygnora,
mne pervemiern etam ad jrra *o We fee by this
lext the Diftmibon between Rights and aﬂ”"g‘
¢or poreal.

* Le 154 8. 20 8 fine f. de re gud.

XVIL

16. The  The Acceflorics which ought to fol-
Awefiry  low the thing bequeathed, are judged

may b:fu to be fuch only by the Ufe that 1s made
machgea- OF them, and not by thewr Value : So

ter Value that the Acceflory 1s frequently of a
thanthat mpely greater Value thap the thung it
:,",’j:fn”f {elf to which it is Acceflory; and it
Acseffory, BOES neverthelels to the Perfon to whom
the thing is bequcathed. Thus, for
example, precious Stones fet in the Cafe
of a Watch, are only an Orgament
and an Acceffory to 1t, and et the
follow the Legacy of the Watch =~
x Plerumgque plus 1 peeutio eft quam w f2rvo, Ee
SORABHGUAT VIATIS, qul_accedu, pluris ¢f quam
1s fervus qui venit. I a4, §F dr adil. ed.
Pyesiofius feat addis alis gemoous & thargaritis.
i 6»5» Iaﬁ; dwlmmrg.rmmd.

The CIVIL LAW, &,

Booxk IV.

F 3

SECT, V,

Of Legacses of an Ufufruit, or 4 Pesm
fiony or Alymony, and other things
of the like nature.

E have not put down in this

Scétion the Rule of the Roman
Law, by which 1t 1s order’d, that if a
Teftator had bequeathed an Ufufruét to
a Pown or other Corporation, itthould
Lift a hundred Years. And feemng we
have eaplaned n another Place o the
Reafon why we have not thought pro-
per to mfert this Ruole among the o-
Ihcn, it 15 not neceflary to repedt it
1I€1e

a Sece theend of the Preamble of the Title of
Ufufruct,

The CONTENTS.

1. A Legacy of an L’%fm&.

2. A Legay of an Ufufrutt to feveral
Perfons, and of the P operty to one of
thom,

Y Ulsfuit of moveable things.

4 Hrw the Legay of a Povtron of the
}'i’zuh Iulfifts a'ter the Land 13 Jold

5. The Bivdar on a Legacy of an Ulufiust
palles to the Execntor, if the Legacy does
wir take placc.

6. The Diffcronce between an asmmal Legu-
v, aid a Legacy of an Ufufrust.,

7. Anothes ])zﬁzf,mw

8 Auother Dyffeenic.

9. An annpal Legucy 25 acquned ar the
begammng of the Year.

10 4 Leguy that o5 payable v fiveal
Yews, n o)‘)' another Natw. e than an an-
nial Legacy,

11 Howweae to judge wheiher a Legacy
of a Swumof Moneyto be difpributed on a
certain Dity be perpetualy or anly for one
Sfingle time.

12. Legacies of Alimony ar for Life.

13. A Legacy of Algnony to the Years of
Puberty ss underflood so be meant of full
Puberty,

14 A Legay of Almony comprebends
Cluthmg and Ledging.

1s5. Legacys of Alimony ave regulated ac-
cordng to the CiveumjEances.

16. How a Legacy of Alimony which the Tef
tator bad begn ued to give in bus Lifetine
is reculated,

1y~ A Legacy of Alomony 15 due altho the

_Aegatary bave been maimained Jome o-
ther way.

18. Legacies of Alimony are fawmilea

I. When
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I

1. AL~ When a Tefltator bequeaths an Ufu-

%‘."yr';fﬂ‘” fruét, or the Enjoyment of a Houfe or

Jufratl. S her Tenement, the Condition of the
Legatee will be the fame as of other
U(ﬁfru&uxrics, and his Epjoyment will
have the fame Extent and the fame
Bounds. And he will likewife be liable
in the fame manner for the Charges of
the Houfes or Lands of which he has
the Ufufru&. Thus we may apply to
this Legatary the Rules relating to U-
{ufru®, which have been explamed in
the Title of the faid Matter 4.

a See the Tutle of Ulufrutl.  See the ninth Ar-
cle of she preceding Settion.

IL

2. 4 Le-  If a Teftator had devifed to two or
gacy of a# more Legatees the Ulufrnt of a Houle

K ’}i 7 or Lands, and the Property thereof to
porfins, the Survivor of them, this Legacy would

and of the regard all the Legatdries in twd man-
Profersy ners ; for it would be pure and fimple
’} o . withregardtoall of them as to the U-
o fofra&, and conditional Ikewife in re-
fpe& of them all as to the Propriety ;
cvery onc of them being called to the
Propriety thercof upon condiuon of

their furviving the others 4.
& Quones liberis ufusfruétus legatur, & ei, qu
novithmus fupervixerit, proprictas  uule eit lega-
tum.  Fxitimo enun ownibus Libens piopiictatem

fub hac gondluonc, (¢ noviffinsus fupervixerst, dau,
Lo, ffu deveb. dub,

_ I1L.

3. The Sincc one may bequeath the Ufufrud

Ufufrut? of of moneable things ¢, if a Teftator had

”;”'”“’“‘ bequeathed to his Wife the Ufufruct or

omg Enjoyment of his Houfe, and of all the
things that fhould be found in 1t at the
tume of his Death, excepting the Gold
and Silver, and that there were 1n the
faid Honfe Merchant-Goods in which
the Teftator traded, and which he kept
there for Sale, this Ufufruct would not
comprehend thefe forts of things 4.
For 1t would be reltrained to that which
fhould appear to be deftined to be kept
in'the faid Houfe.

& Soe she third Seftion of Ufufrubt,

4 Urori ylumfra8um domuum, & omnium re-
rum, . que n his. domibus erant, encepio argento,
legavarar: fem pfumfrulum fundorum X falinarum.
Quefuum oft, an line cuulque colotis mercis caufa

parate, itetn purpuree quee it donubus erant, ufuf-
ructus e deberetur, Refpondic, excepo argento,
& his qua’ mergis caufa . 1a {imt, c@terarum
ompium ulumiméi legataian habere, 1, 32. 6. 2.
g‘: d‘ I‘f‘“ U‘v mfw bz“ﬁlj’ “

I
¥ a Teflator had bequeathed & Por-

Tit. 2. Seét. 5. 165

tion of the Pioduce or Income of a4 - How
. the Lo, v
certain Land or Tenement, and the 72
- Cof a
Executorfthould afterwards fell the fiid L
Land, thel.cgacy will neverthelefs tub- « g, ..
fit. And it will be regulated not on the /it « -
foot of the {ame Poftion of the Tntcreft “ e
of the Pricc of the Sale, bur according ”“j’;[d
to the Valie of that Portion of the
Fruirs, whetlier 1t exceed the faid Inte-
reft, orfall fhort of 1t. For the Lega-
cy was of that which the {uid Portion
might be worth every Year. Thus this
Change fhall hart ncither the Exccuror,
nor the Legatee e.
e Liberto fuo ita legavit & Prafars volo Philons,
ufque dum viver, qmmfwgrﬁmam ommis redtius,
qua pradiis a colonis vel empiovibus frucius ex con-
[uesudine domus mea preffantur. Hwiedes pradia
vendiderunt ex quorum ieditu quinquagefima ielifta
eft. Quec(itum et an pretw uling, qux exconfuciudne
in Provincia pracftarentus, qunguigeflima debeacur ?
refpondit, reditus duntaxat quinquagefimas legatas,
hicee priedia vendua funt. b 21, ff, de aun. iegar.

\'%

If the Legatary of an Ufufruét had
been burdened by the Teftator with a
Fidunciary Bequelt to fome other Per- ;}L;;”ZN
fon, and the {aid Legatary cither could forrug
not, or would not accept the Legacy, pafes o
the Heir or Executor who fhonld reap fhe Exeo-
the Benefit of the Legacy would be ob- I‘;”l" )
liged to fatssfy the fud Fiduciary Be- (fdaffj,ﬁ,
quedt.  For altho this Bequeft regarded sake prace.
only the Perfonof the Legatary becanfe -
of hix Ufufru@, and thar the faid Ufu-
fru&t does not fubfifl any longer, yetthe
Enjoyment of the thing bequeathed,
which was burdenca with this Fidi-~
ciary Bequcft does not go to the tefta-
mentary Heir or Executor, but with
this Charge f-

£ 8 ab eo em legams cffer ufusfinctus, fidei®
comauium fueric 1ehum ; hicee ufusfiuétus ad le-
galal’l!"ﬂ non Pervﬂﬂen(, h:!:res tamen PCHCS quEm

wfusfructus remaner, fidecommitlum pafiat, 4 5,
- de ufu & ufufrs leg.

Sa '1/ o
Burdin on

VL

One may bequeath a certain Sum’ of &, The
Money, ora certain Quantity of Corn, 2/ference
or other Things, by way of Penfion, to i";”‘:;’: ;
be pad every Year to the Legatary, ¢i- 7,0y
ther during a certain Time, or during anda Le-
his Lifc. And there is this Difference gacy of an
between a Legacy of this Natme, ant] U,
a Legacy of an Ulnfru&, thar in this
Jaft the Legatee has an uncertain Enjc}y-
ment, and may have either more or lefs,
or fometimes Bothing atall; and that an
annual Legacy of g cerrain Qnantiry is
always the fame. There is alfo this
Difference betw cen thefe two kinds of
Legacies, that whereas the Legacy of

' an
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an Ufufro& is only one Legacy of a
Right to enjoy always, aslong as it
fhall lafl ; an annnal Legacy contains as
many Legacics as 1t may laft Years. For
every Year the Legaree ought 1o receive
of the Exccuror 1hd Revenue which 1s
bequeathed him.  Thus this Legacy is,
as1t were, conditional, and@implies the
Condition that the Legatary fhould be
living at the beginning of every Year,
m order to have Right to the Legacy,
and to tranfmit the Right of that Ycar
to his Heir or Executor g.

St finguios annes alicm lelg:num fit: Sabinus
eups fenteuna vera eft) plura legara effe an. Et
pruni annt juium, fequenaum condonale: videri
enun banc indl condwonem, ff vivar: & 1deo
morto eo, ad ha redem legarum non wanfice, /. 4.
1. de ann. leg.  See the following Articles.

Sec as to what 15 [md as the end of this Article
concerning the Iranfmifion of an amnual Legacy,
the winth Arucles and as for the Ufufrucl, 1here
#s no Tranfosyffion of 1z, for re pertfbes by the Death
of the Ufufrutiuary, See the firft Arcacle of the
fixth Seftion of Ufufrutt, and the fosrth Article of
the firfl Setfion of the fame Title, and the Remark
there made upon 1.

VIL

7. 4m-  There is likewife this Difference be-
sher Dy~ tween the Legacy of an Ufofrudl and an
Jerence: anmnal Legacy, that a Legacy of an
Ufafruct cannot be perpetual, becaufe it
would annul the Right of Property;
but an annual Legacy may be perpetual,
whether it be in favour of a Corpora-

tion, orof the Heirs of fome Fam:ly 4.
4 In annahbos legatis vel fideicommitlis, quz
teffator non folum certz peifone, fed & ejus here-
dibus pracftar voluir, eorum exsétionem omaibus

haredibus & eorum hixiedumy heeredibus fervari pro
voluntate eftarouis precipimus. L 22. C. de log.

VIIIL -

8. ams. . There is alfo this other Difference
ther Dyfa Detween thele two kinds of Legacies,
ferencer that 1t the Lands which are {ubjeé to
an Ufufruét fhould produce nothing, the

Right of the Ulufiuctnary would be of

noufe. But the Legacy of a certain
Quantity of Corn, Wine, or other
'Fhings, is altogother independent of

what may be rcaped in the Harvelt

ot. Vintage. And even altho, fuch

a Legacy were afligned to be taken

t of the Crop of .eyery Year, it

would neverthelels be due in. 2 Year

when there ~were no Crop, provided
ihar the other Years conld fupply ghe
faid Deficiency, and that the Intéptign
of the Teltator .were mor contfafy .
therero i | A

[ L
N

1] * Y "4./
14 ‘Vini Falsens quod dowi nafeorstur qpv‘ﬁhhi: in e

anmos fingulos binos culeis’ heres mess Abria duto ;,
¥tidm pto eo dnno, quo nthil vini namm eff, debe.

The CIVIL LAW, & BooxlV.

1 duos culeos: {i modo ex vindemia cxterornip ats

norum dmi pofhie. L 17. & 1. ff do ann, leg.
Qua fentemtis, fi voluntas non adverfetur, mihi

queque placet. L 12, f. de srut. wn, vel, ol leg.

IX.

Annual Legacies accrue to the Lega~g. 4z 4n-
tary when the Year begms : And altho neal Lega-
he dies as foon as the Year is begun,© ;‘“

. l . L f tl t rl l Y ar isl{lllrﬂ‘ ar
vet the Legacy tor that whole Ye the begin-
duc/. Forit s natural that a Legacy nmg of

whych 1s in hicu of a Fund for a Main~ the Year.
tenance fhould be acquired betore hand.

! Stcompetznti judicr annua legara vel fideicom.
muffa b relifla probavens, ab nitio cujufque anm
exgendi ea nabebis faculeatem. L 1. C. quando
dies legs vel fidy cods v, L g, ff. de ann.leg. ln
omnibus que 1 annos fingulos ielinquuntur hoc
piobaverunt, ut o cupulgue anni huyas legan dies

cederets L, 12, f quande dies lsg. ceds Des the
{ixth Avncle.

X.

We muft not reckon in the Number of 10 4 Ze-
annual Legacies, a Legacy of a certain &' ”"”
Sum that1s made payable every Year un ,’f/ﬂ'lllfz
til 2 certain Time, for fome other Caufe 1var., 1
than that of 2 Muintenance or Alimony, of a4 :ther
no more than a Legacy of a Sum made N#we
payable at feveral Terms of feveral :ﬁ:ﬁ:& ;
Years.  For thefe Payments being thus gacy, E
divided only to leflen the Charge of the
Esccutor, thele Legacies would be of
the fame Naturc with others, and as one
fingle Legacy, of which the entire Rught
would accrue to the Legatec at one
and the fame time. So that this Lega-
tee happening to die before thefe Years
werc expired, he would tranfmit vo his
Heir or Executor the annual Pay ments
that fhould remain duc m.

m 8i com puafintione annorum lezatum fuerie,
veluv, Tutiw dena ulgue ad annes decem » Juhanus
hbro tiigefimo digeftorum feophie, interefle,  Et (i
qn!dem almsentorum nomne legatum fuer 5 plura
efle legira & funuoom annoium Tegatum legara-
rum worwam ad haredem non tmandmittere,  5i
vero non pro alimenus legavit, fed in plures pea«
fiones dvific exonerandi havddis gratia, hoc cafa.ait,
omnium annorum unum €ffe lepatn @ & intra de-
cennim decedentem’ logarariutly, eriatn’ faurarum
annorum legaum ad hwredem fuum tranfinigere.

Quut fenrena vera oty Lgo. fo.quand. lig, ced.

I I
g -

AF a'Teftator had left a Leg:‘a}-y{na\{;: g 110 How

Cha,ﬁﬁy to be ivgn oB & certain D ~ WE aro to
or of a Sum of %/I v 237> judge whe-

: oney to be'diftrilsu-roer 4 Le-
ted, -either to the Canznspf a thpgm&r,sﬂy of a
or to the Epclefiatticks of fuch a Parith, S¥m of
ar to_fome.other fuch like Ufe,, upon 12 2
fome FeltivalorSolennity, which tiguld e

: ted on a
prs &Wmnﬂw@xe%:as onaBaing's Pay, wrrain
ot g foine Eeltivaliof fome gFsiie Myl Doy, b

terlés of Rellgion) witkdurnightionjl 24l
exprelly that the faid Charity or Dols e fogte’
- fh / d tims.



Of Legacies.

fhould be reiterated every Year on the
faid Day ; we fhould judge by the Cir-
cumftances, whether the Intention of
~this Teftator was to leave 2 Legacy of
2 Sum to be paid only for one fingle
Time, orto be paid yearly at the Re-
turn of the fad Day, Which would
depend on the Quality of the Pegfon,
onthe Largencfs of lus Eftate, on the
Words of the Teftament, on the Mo-
tive of the Legacy, on the Fund fet
apart for the fad Chanity or Dole, and
on the other Circumftances w hich might
help us 10 judge of the Intention of chus
Teftator a

1 Cum qudam decurionibus divifiones dan vo-
Juffet die natalis fn: Drvi Severus 8¢ Antoninus re-
foripferunt, non efle veufimile teftatorem ae uno
anno fenfifle, fed de perpetuo legata. 1, 23. ff. de
ant. leg,

A.tia fideicommdum his veibus reliquut, quifqurs
mbi hares ersty fider ejus commtto, wrr der ex re
disu cemaculs mer < horrer, pofl obicum, [acerdotr,
e bierophylace, é libertis, q ot im slio cempore eruns,
depariy decem die nundinaram gquas th pofus,
Quaro, wtrum tus duntaxat qui ¢o tempore quo le-
gabatut, mn pebus bumans, & in eo officio fuerine,
debitum fit, an ewam his, quim locum eoitm fic-
ceflaunt” Refpondit, {ecundum ea qua propone-
xoptwr, minfiaum nonunatorum defignatum, ca-
teium datum templo.  Mem quaio, utrum unodun-
taxat anno devem fideicommnli nomine debean:ur,
an euam in perpetuurn decem annua puxftanda
finr 2 Refpondir, m paipetsum, L 20, eod.

Althe tzufc Texts feers mot to make the Perpetst-
vy of a Legacy of this kimd 1o depend on the Cir-
cumflances, yet 1t appears evidently shat the Le-
vacies there menssomed are declared (o be parpesual
only becaufs of the Crrcumflances which refult from
the Qualiry of she jaid Iegactes, according to the
Ufage of thoje Tomes.  And as for the Ufage with
ws, w13 bardly poffible thas fuch a Doube fhonld
Lappen; for a Teftator who fhould leave a perpessal
Legacy of the nature of thefe explancd 1n the Ar-
ticle, woald not far 10 exprefs u, and to affign a
Fund for a Charge of this kind,

XII.

12. Lega.  Legacies of Alimony, or of a Main-

aies of Al tenance, laft during the Life of a Lega-

}’::’?, 2¢ tary, unlefs the Teltator has limited the

* Time. For Alimony, and a Mainte-

nance, left indefinitely, not being re-

ftrained to a certain Duration of Time,

are for the whole Time that the Lega-

tee thall ftand in need of them, which
comprekends his whole Life o,

’ ir, fi vel puellz alimenta relin-

Wl%:,h u?':;;e Id?m“:mtcrg deberi.  Sed hoc ve-

rum nep eft, temdin enim debebiwr donec teftator

wolvit: duc i non perer quid {entiat, per tomum
t:zﬂput vime debebuntur. L 14. ff. d¢ alim. vel

. XuL
135: 4 zs  Secing 2 Yegacy of Aiimonfy, or of
acy of 4- & Maintenance, is aleqgether favoura-
Tomeny ble, it :ﬁeﬁﬂ‘m fmﬁs devifed fuch a
t

the Tea

Tit. 2. Sect. 5.

6=

/

Legacy to lalt only until the Legatary o 'l r-

thould attain the Age of Puberty, 1 fy @ =r
Y N dorfioud o

would not end till he hud attawed the 77

Age of full Puberty, that s, erghtcn of 1wl 14

Ycars compleat 1n Males, .nd fourtecn ber 3

i Females p

p Ceite &i ufyue ad pabertatern almerta rudn

quaatar, {i quis exemplum alunctolum, quee dudom

pueris 8¢ puetlis dabanun, vebt feqa , faat Hadra-

num conftinmfle, w puert ufque ad d~cmumoéta-

yum, puelie afque ad quar-windeaimum annum aban-

wr, & hanc fornam ab Haduvano daun obfetyan-

dam effe lmpeiator nofter iclripfit.  Sed e fi gene-

1aluier pubertas non fic defintuur timer yicans in.

e n fola fpeae ahmentorum hoc tempns xran

efle obfervandum, non efl marvile. Loy § 1 f

de alim. wel rib, leg.

See touching shefe two forts of Pubersy 11 ke

mark on she vighth Article of the fecond “ockon ot
Perfons.

X1v

ATegacy of Mamtanince, or budly 14, o4 Le
of Alumony, «ompreacn, > Foucd, Rag- €7 v of
ment, and Lodging, unlefs che Fofta A0y

Tnre-
tor fhali have ict fome Bounds to 1t, .,
for one cannot live without Clothes and (1o by »e
Lodging. But this Legacy dous norard 10
comprehend that which rclates to the 4
Inftruction of the Legatce, cither fora
Trade, or fome Profeffion, or for his
Learning at School  For thefe Wants
are of another nature, and are not {o
neceflary as Food, Clothing, and Lodg-

IDg 4.

Legaus alimenus, cibana & veflius 8 habitano
dc’{ucbnur: qua {ine fis ali corpus non potefl, cx.
tera quée ad diferplinam peruaent, legato non con-
unenwr. 4 6. ff. de alim. vel uby deg.  Nifi alnd
teftatorens fenfifle probewur. 4 7. eod,

Rogats es #r quendam edsces, ad vidtum necef-
fana er praftaie cogendns es.  Pasulus i cur plenms
eft alimenrorum feguum, ubi d&um el & vefha-

rium, & habitauenemn conumert® uno ambo exp-
quanda funt L wit, cod.

XV

If a Teftator had bcequeathed Ali- 15, Lega-

mony, or a Mamremnm?, indctinitety, ‘-";n"fa-“f"

without fpecitying any thing, and it ne 7% °F

had been wont to mantain the Perfon ;. g

to whom he had left this Legacy, 1t s the Cir-

would be regulated on the fume foor mfian

If not, 1t would be fixed erther ara "

certain Sum of Moncey yearly, ara cer-

tain Quantity of Neceflaries to be paud

in Specie, and In proportion to the

Quality of the Legatee, the Qualiry of

the T'eftator and of his Eftate, the

Confidcration which the Teflator mighe

have had for vhe Per{on of this Legatec,

gither out of Affeétion tohum, or becanfe

of fome Duty or other Tie, and actord-

ing to the other Circumftances which

might help us to judge of the Iutcmionf
' ¢
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{ s pre 1
of the Teltaror., ashas been faid'in
anorthet Place s.

r Cum alunenea po fideicomnaffum relicta funt
non agjed quinntate, Jn'e v mfpiciendum eft
quir de anétas fohws fueiat el prgftares demnde quid
catuns epufdem ovdimis reliquertt s fi neurrum appa-
tuerre, tm ey facultatibus defunéti, & cantate ejus
e fiaeommflum dawm ene, modus fatui debe-
bu, 1. 22, de alim, vel sl leg.

¢ Soe the swelfth Aricle of the fixth Seflion of

Teflaments. :
XVI
16. How I he who gave always Alimony, or

alecacyof 3 NMauntenauce, to 2 Perfon, leaves
‘:f,f’,f”lh Gim a Legacy of what he was wont to
}rﬁator give him, ;mAd it does appear that he
badien  gave lum ditferently, fometimes more,
ufed 1o grve ynd fometimes lefs ; the Legacy will be
” bis I’f;; regulated upon the foot of what he gave
;j,”:i’ the laft rime ymmediately preceding his

Death, whether he had given more be-

fore that time, or lefst.

¢ Sed i alimenca que vivus praflabar, rehqueri,
¢a demum peltabunni qua moins tempoie pref-
tare folitus erat, Quare fi forte vane prefhicein
eus tamen temponss praeftano fpeabinu quod pro-
ximum moitts ejus {wit. Quid ergo fi cum weftayetur,
mmus prefabu, plus mosts tempore, vel conar
adhae ot dicendum, eam preftauonem fequendam
que novitluma fuit, L 14 b 20 fe de alim. vel cibe
leg.

NXVIL

Although Legacies of Alimony, or
Maintenance, be deftined for the Diet,
4 Clothing, and Lodging of the Legatee,
1 duc, al- " Py
tho e yet if the Teftamentary Heir does not
Lecarary  furmfh them to the Legatary, and he
bave been have them fomewhere elfe, and even
mamntained o0 is this ettamentary Heir, or his
]:,':e otber Heirs or Executors, if hc were dead,
” would neverthelefs be accountable for
the Arrears to the faid Legatee. Aund
the Ceflation of Payment for feveral
Years would be of no manner of pre-
judice to him'either for the Time paft,
or the Time to come. For altho the
Motive of the Teftator was barely that
the Legatee fhould be maintained, and
that he has had his Maintenance ; yet
this was a'Charge that the Teftator im-
pos'd on his Teftamentary Heir: And
on his part it would be anjuft that he
fhould reap the Benefit of it, as it is
jult on ihe part of the Legatary, that
he fhould have the Advantage both of
the Bounty of  this Teftdrer, -and of the.
Liberality of other Perfons who had,
nourithed and maintained him,  or. of
his own Induftry, if he had lived by
thatw 7 S ey
4 Praverid timpotis alimedth fpddenta m;

17w Te-
84cy of
Abnony

. "oho
[N

i 100 § 1 ff. de alomovieb cib, g, o
Manumullis ccRamene 'cﬁma‘(anm, [eom ma
sre myarabnniar, per fidgicommillum dedit,. Maser

'

The CIVIL LAW, & Boox IV.

filio tienmo fupervixit: neque cbaria, peque vefs

vana ais prafbuaty cum in pentione fidecommiffi li-

berti cefarent.  Sed & filia, pofteaquam matri hares

exuut, quoad viait, annis quaruordecim interpellata

de ifdem {ulvendis non eft.  Quafitum eft an poft/
moitemn filiz § noviffimo haxiede petere poffine, &

tam pratentt temporis, quam futuri, id quod ciba-

norum nomue & veltiarn reliftom et ?  refpondie
fi condiio extiuflet, nill propom cur non poffent.
I 185 § 1. eod,

XVIIL

¢
Legacies of Alimony are diftinguifh- 18- ?’f;

ed trom the greateft part of other Le- ::;S,,‘; oy

guacies, by the Confideration of the Ne~ fyoure

ceffity that renders them fo favoura- ble.

ble, that one may bequeath Ahmony

even to Perfons that are mcapable of

other Legacies, as has been faid in

its Placex. And if a Legacy of Ali-

mony or Maintenance, or of 2 yearly

Penfion, were made i favour of poor

Perfons, it might be ranked in the

Number of Legacies to pious Ulfes,

which are the Subjedt-matter of the cn-

{uung Settion.

X Sce the fixeh Articke of the fecond Sefizon.

L

SECT. VI
Of Legacies t0 prous Ufes.
The CONTENTS.

1« H’bat ave Legacies to pions Ufes.

2. Dyffeience berween Legacies to prous Ules
and other Legacies by thew Motrves and
their Ufe.

3. Dufference between a Legacy to prous Ufes,
and a Legacy which vegards the publick
Good.

4. A Legacy to a prous Ufe, without any
particudar Deftination, how to be ap~
pl;m’. )

5. Execution of Legacies o pious Ules.

6. Diftination of a pios Legacy to, another
Ufe than that which the Teftater had ap-
puinted. ‘ ‘. ,

7. Privilege of Legacies to pious Ulfes.

. \ L

‘ Egﬁcies’ to,piéﬁs Yesare thofe

L gacies that are deftined to fqmé;‘;:if:‘;
;W'ork oif Chq:ﬁil;tya; whether they re- a Upis.
ate to fpirirgal or temporal Chncerns. '

Thus, a Legicy of Ornaments for 5

Church, #;Legacy for the Myinterance

g

,M_‘ A ¥ Wb“

~of 4 Clefgyman to infira@poor Chil

-dren, and.a, Legacy- for: ‘their” Sufté-
mance, areLegacies vo pious, Ules.
« 4 Difpoliviones i teftoris, L 28C. de Bpifk.
drGler, - et . b %g ;ﬂ?f

9
i
i ¥



Of Legacies.

1.

2. Diff-  We may make this a firft Difference
rence b= between Legacies to pious Ufes, and
sween Ke- 1o orher forts of Legacies, that the
fj,'f,’(;:, Name of Legacies to pious Ufes is pro-
$] . . -
and orber petly given only to thofe Legacies which
Legacses,by are deftined to fome Work of Piety and
sher Mo- Charity, and which have their Motives
swesy £17 independent of the Confideration which
their Ufe. " - :
the Merit of the Legatees might procure
them & ; whereas the other Legacies have
their Matives confined to the Confide-
ration of fome particular Perfon, or are
deftined to fome other Ufc than to a
Work of Piety or Charity, asfhall be
fhewn in the Article which follows.
b It is in this Motive thas the effential Pars of
Legacles po prous Ufes docs confifl,

ITL

;. Dife-  All Legacies which have not for their
rence b= Motive the particular Confideration of
¥ween & {ome Perfon, are not for all that of the
Legacy *  Number of Legacies to pious Ufgs, al-
prous Ufes, ; .
and a Le. tho they be deflined for a publick Good,
gacywhih if that Good be any other than a2 Work
regardsthe of Piety or Charity. Thus, a Legacy
Q“bi}"" deftined for fome publick Ornament,
®®  fuch as the Gate of a City, for the Im-
bellithment or Conveniency of fome
publick Place, and others of the like na~
ture, or a Legacy of a Prize to be given
to the Perfon who (hould excel others
in fome Art or Science, would be Le-
gacies of anothier nature than thofe to
pious Ules (.

¢ Si quid 1chi@um fie civitatibus, omne valet, five
in diftributionem relinquatm, five 1n opus, {ive in
alimenta, vel in erudinonem puerorum, {ive quid
almd. L 117, ff. de leg. 3.

Cuwitaubus legari poteft enam quod ad honorem
ornatimque ovitatis pertinet. Ad  ornazum pn-
ta quod ad inftruendum forum, theatrum, {tadwm,
legatum fuert. .Ad honorem puta, quod ad munus,
venationemve, ludos {cenicos, ludos circentes, re-
liftum fuserit ; aue quod ad dwifionem fingulorum
civium, vel epulum icli®tum fuerit:  hoc ampluss
quod in ahmenta infirme wiatis, puta_(entoribus,
vel puenss puellifque, relictum fueuit ad honorem ci-
vitatis pereinere refponderar. L 1220 cod,

V.-

Legacy to pions Ufes was not
d d to any arcicular Ufe, as, ifa
Teftator had l@%: a Legacy in general
either- to theCharch, or to the Poor ;

ekt W“Chm'c}l would be for
h of the Place where

I a

- [

how 10 68 ¢ho Teflasor dived ;- and the Legacy to
Wi phe Fudbwddmh;fprthe H itZl of
that Place, if.theve-were any : It there
were no Flofpirilf, .o y would
g0 20 the Pack G dhikt Parifh . And it

"ot n

Tit. 2. Sed. 6.

would be the fame thing, ifinftead of a
bare Legacy, the Teftator had nfticu-
ted for his Teftamentary Heirs the
Church, or the Poor d.

4 Si quis in nomine magni Dei & Salvatoris nof-
tei fefu Churfh hevediatem, aut legatum reliquerit,

jubemus, Ecclefiam loct dlius, 1 quo ceftator do-

mucilium  babuenr, accpere quod dimuffum eft.
Nov, 131. 6. 9.

It appears by thas Text, that it was the Ufage of
thofe Times 1o leave Legacies to God.  And sf fuck
a Legacy ought to belong to the Charch of the Place,
with much more Reafon ought a Legacy that is left
o the Church indefinnely belong 1o the Tefiator’s
Parsth-Church.

v

If the Teftator himfelf had not di-
rected partrcularly the Application of 2
Legacy to pious Ufes; as, if he had
lefr a Legacy to the Poor indefiutely in
a Place where there were no Hofpital,
or for the Redemption of Captives,
without fpecifying in what Place ; the
Execution of thegz Difpofitions would
depend on the Executor of the Tefta-
ment, or other Perfon to whom the
Teftator had explained and intrufted his
Intention. And if there were no Per-
fon to whom he had imparted bis Will,
and that it were not fafe to truft to the
Integrity of the Teftamentary Heir, the
ordinary Judge would give Dire&ions
therein, at the Inftance of the Perfons
whofe Daty it fhould be to fec thefe Le-
gacies duly applied e.

¢ Si quidem teftator defignaverit per quem defi-
derat redemptionem fiert captivorum, is qus [pecia-
liter defignatus eft, legat vel fideicommfli habeat
exigend: licendiam : & pro fua confcientia votum
adimpleat teftatoris,  Sin autem perfona non defig-
naty, teftaror abfolute tantummodo fimmam le-
gau vel fidecommifli taxavers, qu® debear memo-
ratz caufe proficere . vir reverendilimus Epfcopus
ilhus civitans ex qua teftator ontur habeat facultatem
exigendi quod hujus ret graua fuerit derelittum, pum
detunéti propofimm fine ulla cun@arione, ut con-

vemt, implewurus, 4 28, 6§ 1. C. de Bpft. @@
Cler. )

8 What is faid in this Text, that if
the Teltator has named no body for the
Execution of his Legacies to pious
Ufes, the Bifhop of the Place may de-
mand the Sum bequeathed, in order to
execute the Intention of the Teftator,
is not altogether conformable to our
Ufage. For the Bifhop may indced
take care that the Legacies left to the
Poar be duly applied ; but it is not he
himfelf that demands and reccives the
Sums appropriated to thefe forts of Le-
gacies, And if it be neceflary to fue
tht Executor:at Law, this Fun&ion
will belong to the Perfons who are
charged with thisCare, {uch asthe Go-

Z vernors
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vernars of oo Flefperaly or of an Alms-"

Huafe, wedmg as thele Legacies
happen (o b dedlined And if the Le-
gy wei not approprited to any par-
tieulor floule, 4. @ Legacy of an Alms
to be drfiibared on a cerram Day in a
cerram Place, which were not applicd
to wny particular Holpitaly er a Legacy
to the Poor in a Place where thete were
no Houle atlotted for cliem, the Officers
ot Juftice would be obliged ro give Di-
rections theremn at the Inftance of the
Kme's Procurarors.  Which does not
hindur the Bifbops and Curates from do-
ing tiren Diligence on theirpart to pro-
cute the Eaccution of thefe forts of Le-
gicies  We may confult on this Sub-
ject the Ordinences which have provi-
ded for the Recovery, Prefervation, and
Admuniftration of the Goeds belonging
to the Ponr.  See the Ediet of 1561, the
Oi dinrice of Mouhins, Art. 73. that of
Bliis, At 65,¢5 06, and that of Melun,
Art. 10

Vi

I apous Legacy were deftined to
fome Ul wiueh could nor have 1es I
fect, asib o 'Pollatecho o Ife a Levacy
for building » CGhorch {or a Pamh, or an
Aparunemt in an Hofprea!l, aud 1 hap-
pencd either that before his Death rhe
{aid Church, or the faid Apartment had
been bl our of fome other Fund, or
that 1t was no ways neceflary or ufeful,
the Legacy would not for all that re-
mam without any Ufe s bnt it would
be laid ont on other Worls of Piety
for that Parifh, or for that Hofpital, ac-
cording’ to the Diredions that fhould
be given in this matter by the Perfons
towhom this Funttion fhould belong f.

F Legpum civitatiocliftum eft, T ex redissbus
qtietanals i o4 ervibate memoria confarvanda de-
St gratin [pestacnlnm celsbradur, quod ilic cele-
brait nonlicet, Quaio quid de legato exifhimes ?
Madeftings wﬁmpdn : cmteftator {pe@aculum edi
volpevit in civizate, fed tale, quod bt celebrari non
licets Iniquum effd hanc quantitatem quam in
fpeftaculun  defundtus deflinaverit, tucro haeredum
ceduie,. dgfor adhibuis hecedibus, & prithonbus
cviratis, difpicienduma e, in quam rem convert
debear fideicommiffam, ur memoria reflarons alio
& licno genere celébrer. L'16, f dé ufi ¢ wfuf.
ot yed, beg. .

 élththo this Text relases 4o avother firt of Diffofi-
2k, ‘wed the Rule tharvefults from w is with muck
more Reafosrvnry fufl 1n Legaites o piows Ufps.

VIL
3 '\ LN I
Since Légacies for quk&-’fdfﬂﬁ%t‘
and Chariry izve s double Favohry both .
that of their Motive for*holy. and pl+
ous Ufus, and that,of their Utigity for
the' publick Goodg-they are-contidered

as being privileged in the Intention of
the Law g

g Seetho xsh Ariicls of tho sighth Seffion, and
the Remark on the foursh driscle of the fscond
Settion of Codictls,

The bavour of Legacies to puns Ufes may diftin-
gusfh thew fram other Legactes in the Cafes men-
tiomed 1n the Places which we have juff now auo-
ted 5 and in general, this Favour may be confider~
¢d an the Cafes relating to vhe Inserpretation of any
Difpofitson for 4 Legacy to a puwous Ufe,.

Ser comcerning tins Subjeft of Privileges of Lega-
cies to prous Ufes, the Preamble to the fecond Setton
of the Faladian Portion. ‘

SECT. VIL

Of Legasies of one of feveral Things,
at the Chowe of the Executor, or
of the Legatee.

L have endeavoured to form the

Rules which compofe this Sec-
tion in fuch 2 wmanncr, as that they
may rcconctle fome Comtrarieties, at
leaft, fuch in appearance, as we mect
with in fome Laws relating to this Mat-
ter, Thus, for example, 1t isfaid in
one Law, 'hat if a ['eftator hath be-
queathed in general a Man, that is to
fay, a Slave, the Legatary thall have
the Chotce of the Perfon, Honune gene-
raliter legato, a bitvium eligend; quem auii
pevety ad legatavium poiner. la. §, 1.
fodeoopr. wel ol kg, And it 1s faid in
another Law, That 1if a Teftaror hath
bequeathed m general a Silver Bafon,
he haying feveral, and not diftingmih-
ing which Balon he intends to give;
the Teltamentary Heir will have it 1in
his Choice to give which Bafon he
pteafes.  Sed eufi bancem legaverit, nec ap-
parner i gnam, aque eleftio oft havedis quane
velit duve. £ 37, m fine ff. de beg. 1.

It would feem by thefe Texts, that
whoever fhould take bovh the one and
the other in a literal Sénfe, might think
it indifterent in point of Law, whether
the EleCiion  wore given to the Tef-
tamentary Heir, wor - to "the Legatce,
which certainly cagnot be jufts but in
order to reconcile ithem together, it is
neceflary to obferve a Diftinction of the:
antight Romam kaw: between Legacies

+ which were calted per vindicasionen, and

‘thofe that vienw calidd yer damnpiianer,
of “whicly: métition hath -been made ﬂ;'

aother Flaoe o, In‘theFegapics af the

fuk fore, she Legacy bbing iconceived
inthee ge the like Tiorms, #ugllchar
o Sinl. Bysamis of oy oideh Suith of T

W
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Of Legacies.

ﬁub aone take @ Horfe ont of my Stable, the
Lg:garec had the Choice ; for he himfelf
took the Thing that was bequeathed to
him: And it is of 4 Legacy of this
kind, that we are to underftand the firft
of the Texts which have been now quo-
ted. And in the Legacies of the fe-
cond kind, the Legacy being conceived
in thefe Terms, 7 will that my Hew give
to fuch a one, one of my Horfes, the Tel-
tamentary Heir madc the Choice; for
it was hc that was charged to give
the Thing that was bequeathed/: And
it is of a Legacy of tins fecond lund
that we are to underftand the fecond
Text. Thos altho the Difterences of
thefe two forts of Legacies, and of
fome others, of which 1t would be to
no purpofe to {peak lere, have been
abolifhed ¢, yet 1t 1s neceflary to make
ufc of them for conciliating the Con-
trarietics of thefe, and of many other
Laws, which have very mach perplexed
feveral Interpreters, and thar not with-
out reafon. And we may likewile fay
of thefe two lunds of Lcgacies, which
were thus diftinguithed m the Roman
Law, that ther differcnt Eapreffions
may pomt out fome Difterence in the
Intentton of the Teftator; and that
that Expreflion which gives to the Le-
gatee the Right to take, fcems to have
a greater relation to the Right of chu-
fing, than that which charges the Tef-
tamentary Herr to give to the Legatec.
We have been obliged to make tins
Reflexton on a Difficulty, which it was
necetlary to clear up before we fhould
proceed to explamn the Rules relating to
this Matter.  But fecing 1 our Ufage
there is only one manner of Expreflion
ufed by Teltarors, which has no rcla-
tion to any one of thefe two forts of
Legacies that were diftingmithed in the
RomapLaw, and that almoft alf Lega-
cies are conceivetl in thete Terms, 7
g1ve and bequeath ro fuch a one, or, if 1t
1s in the Wame of athird Perfon, gives
and begueaths ; thefe Expreffons mark
nothing at all of the Inrention of the
Teftator, that favonrs either the Tef-
tamentary Heir or the Legaree. Thus,
untefls the Legacy be conceived in fuch
a mannet as to leave the Chorce cither
to the one or to the other, it muft be
ioterpreted according to the Rules that
have explained in the fixth, fe-
venth, eighth, 'ninth, tenth, and ele-
venth Articles of the {eventh Setion of
Teftaments. And fince jt is not proper
to repeat in this Sé@tion what has been
b V. Tu Udp, 240 6 14,
Yo & 24 Infl. de legar,
Vour. IL

Tit. 2. Sect. 7.

fad in thofe Aruzcles, the Reader may
imvc recourle to them, and join them
ere,
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The CONTENTS.

1. Three manners of bequeathing oie ot of
Jeveral Things.

2. Of Legacies where no mention 15 made
who fhall have the Chosce.

3. If the Expreffion of the Teffator deter-
manes the Chorce, we muft hold 1o tha

4. A Legacy Jeft to the Chowe of the Ee-
cutor.

5. A Legavy left to the Chosce of the Lega-
tary.

6 Alegacy left to the Choe of a thid
DLas fon.

7 He who buy the Chorce, ought not to de-
fer at.

8. Penalty when the Exe.ntor defer to male
the Choice.

9 Denalty when the Legarary defer s to make
the Choice.

10. If theie vemains only one of the Things
wherenf the Choice was bequeashed, 1t be-
longys to the Legatary,

1. If after the Choce is made the Thing
hofea perifbes, the Legatary bears the
Lofs of .

12. He who bas made his Choice canmor
change, and make another.

13. The Chowe cannot be made before the
Exccuror bas accepted the Succeffion.

14. The Legatary of what fball remain af-
ter the Choice of another, will have all,
if no Chorce 15 made.

15. The Right of Eleflion pafles to the Heir
or Exccutor of the Legatee.

L.

One may bequeath one of two or 1. Thres

more things in three manners. For Mauners
one may leave fucha Legacy without "C ¢ii-bm
making mention of the choice; as if 2 Ly e ,,,g‘
Teftator bequeaths fimply a Horfe to feveral
be taken from among thofe in his Stable, #hings.
a PiGure to be taken out of thofe in his
Clofct ; and one may leave the Choics
either to the Legatary or to the Ex-
ecutor a.

a Seé the following Articles,

1L

If a Teftator bequeaths a thing to 2. of L.
be taken out of feveral of the fame kind gacies
that fhall be found in this Succeffion, where 7o
or even that are not pare of the Succef- 77"
fion, and does not exprefs to whom the frail have
Choice fhall belong, whether to the the chosce,
Executor or to the Legatee, this Lega-
cy will depend on the Rule explained 1n

Za she
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the twenty fecond Article of the third
Section of tlus T'itle, and on the Rules
w hich follow £.
b See that twenty fecond Ariscle of the third
Seftion af thas Ditley and the tenth Arescie of 1he
Seventh Sechron of Leflamenss,  See the following
Rules.

IIL

5. if the  1f the Expreflion of the Teftator 1s
Exfrefien conceived o fuch Terms as to male us
of the  S,dge, tha altho he has mot given the
deftasor W O .
derermimes Oholce erther to the Executoror ro the
the Chone, Legatary, 1n a Legacy of one out of
we muff  tvwo or more things, his Intention was
holdto 15 [equeath one of them rather than
Viut, the other, the Legacy will be under-
flood of that thing to which the Tefta-
tor’s Expreffion fhall have a greater rela-
tion than to the other, whether it be of
more or lefs value. Thus, for exam-
le, 1f a Teltator had bequeathed Ins
Qaddlc-Horfe, having feveral of that
kind, the Legacy would be vnderflood
of the Hotfe which the Teftator him-
felf was wont tcride. Thus. for ano-
ther example, 1f he who had tw o Houfes,
one 1n Pares 1n which he himfclf dwelr,
and the other at §t. Dewrs occupied by
a 'T'enant, had left a Legacy in®thefe
Terms, I grve and bequeath my Houfe to
fuch a one 5 this Expreffion would deter-
mine the Legacy to be meanr of the
Houfe in which the Teltator lived, un-
fefs it fhould appecar by the Cncum-
ftances that his Ktention was to be-
queath the other. But if the Expref-
fion of the Teftator fhould not deter-
mine particularly for any one of the
two Houfes, as if he had barely de-
vifed one of his Houles ; or if having
two Lands called by the fame Name,
be had devifed one of them, the Eac-
cutor might give only the Houfe or the
Land thatisof leaft value ¢, forby that
he wilthave fausfy’d the Legacy.  And
in general in all Doubts of this nature,
where nothmg determines to one of the
things which are comprehended in a
Legacy, the Prefumption is for the Fa-
ecutor, as has been eaplained in ano-
tbgkr Place 4.
'# Si de ceno fundo feofit reflator, nec apparear

déquo copitaverit 2 ele@io haradis erir, quem velie
daqu'? autgﬂ appareat, ipfe tundus vindicabiar, 1,
37. § 1. fK de leg. 1.

Scioax fido tradtatum : cum quidam duos fun.
dos ejuidens pomipus habens, legaffer fundum Core
nclmuem : & pffer shes predii majors, alter mino-
risy & hares diceret ymnorem legatum, Topmtiriug
majorem vulgo fatebitur, unque minateshs eum Jer
gatle, ff mw;omlt:g non patuenit dovere !c_%mﬂm, A

9.8 6. . delog. 0’ : -
3 d sserhe (ixth, foowngh, andotber folloviing Are
#ecios pf the fevanth Sefbon of Tefamentss

The CIVIL LAW, &..

Boox IV,

IV.

If a Teftator had bequeathed a Silvef 4. 4 r-
Bafon, having (everal of that fort, the 4y ks
Executor would be at liberty to give zzﬂ”

" vice of
wlhich Suver Bafon he pleafede. For 1, 4, cu
the Legatary would have that which swr.
was left him; and this1s a Confequence
ot the Rule eaplained in the third Ar-
ticle. And the Executor would with
muach morc reafon have this Liberty,
if the Teftator had lefr the Choice to
him. Butif the Legacy were of things
whuch altho of the fame kind might be
of difierent Qualitics, good or bad,
fuch as Horfes, Hangings, the Liberty
ot chufing which the Executor would
have, would not extend to a2 Power of
chufing a Sute of old Hangings that
are falling to pieces, ora Horfe thatis
broken-winded. For it could not be
prefumed thar the Teftator had given
this Extent to the Right of Election
which he had left to his Executor £.

¢ Sl eeli lancem legaverst, nec apparuestr quam,
xque ele€tio elt heredis, quam velie date. /. 27. 1
Jolfe de beg. 1,

J St bases gencralicer fervum quem spfe voluerse,
dare puflu,, {uens fmem dedene, fque furwum legata-
rio feccra, dedolo malo agi pofle ai.  Sed quo-
niamillud  verum elt, baredim 1n bor teneri ut non
pelfumun det, ad hoc teneun w & alumn bomimem
przfier, & huoc pro noxa dedmone relinquar. L
110. ff. dedeg 1. See the wwenty fecond Arucle
of the thid Setion, and the ehth and tenth Ai-
ucles of the {eventh Seftion of Teftaments. -

V.

When a Teftator gives to the Legata- 5. 4 re.
ry the Right of chufing out of fuveral gary lefe
things, fuch as the Horfes 1n his Stable, ’2 the .
any of them which he pleafes, and m,, | .

hike manner of other things; the Le- oy,
gatary has the Liberty to chufe the moft
precious of them ¢  And to put the
Legatee in a condition to make this
Choice, the Executor is obliged to fiew
all that there is 1n the Inheritance of
that land of thwg of which the Elec-
tion is bequeathed. And if there thould.
be any which by fome Chance, wirh-
out the Deed of the Executor, had
not appem’d, the Legatary who
without knowing any thing of them,
had made his choice, might chafe anew
“after he came to the knowlgdge of
.them & Bat if among all thefe things

nones faryi eledtio vel optio dargr, 1

opinb% qu:; vzlvix. b2 fode 3}. m '&fﬁftfﬂim
# Scyphi dedhone daa, fi mon omnibus fyphis
exhibius legarariug elegiffer, integram ei pptionem

mghere placet, Nl ax b’ te ¥o-

Tofffet, cum firmt ‘& alios efle, 4 4. epd - Nec'fo
Jun G fraude bueredis, fod etam fi alia qualibes caufic
id evenerit, 2, sueed, o,

there
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Of Legacies. Tit. 2. Sect. 7.

there fhould be any one that were fin-
gularly neceffary to the Executor for
matching fome other Goods of the
Succeffion, it would be cquitable to ex-
cept it out of the choiée of this Lega-
tary, efpectally if the Executor is wil-
ling to make up to the Legatary what
this neceflary thing fhould exceed the
others in value, if none of the others
be found of an equal Value to it. For
the Right of the Legatary does not ¢x-
tend fo farasto pat it in his power to
hurt the Executor i,

# As the Executor or Teflamentary Herr, ought
not to abufe the Libervy of Elethiom, as has been
Jaid 1n the preceding Briscle s fo nather ought the
Legatary vo abufe s wben be bas u.  Honune Je-
gaiw, actorem non polle ebgr. L37. ff. de deg. 1.
See the tenth Auticle of che fgé\ enth Seélion of Tef-
taments.

VI,

If the Teftator Had lIcft to a third
Peifon the Choice of the thing be-
qucathed, either becaufe he did not
think the Legatary capable of making
the faid Choice, or becaufe he was wil-
ling to make ufc of that Temperament
berween the Interefls of the Exccutor
and of the Legates, the Legacy would
be fixed by that third Perfon.  Andif
he thould fail, or refufc to determine 1t,
the nght of Eleuon would go to the
Legatary, who might demand of the
Faceutor fuch of the thingsas he fhould
prch upon, providing it werce not the
molt precions of all, but a thing of middle
Value betw eenthat w hich w ere moft pre-
crous and that of leaft Value/ Andin
cafcthey could not agree among them-
{elves, the Llcétion would be dotermi-
ned by the Arbitration of fome Perfon
whom tuey themfelves thould agree
on, or who fhould be named Ly the
Judge m.

1 $i quis optionem fervi vel altetius 1ei s ehquerir,
pop 1pfi legatauo, fed® qram Tius foire clegeru
Titius avtem vel noluent eligere, vel non potuern.
vel mora fuerit pradentus, & in hag fpeare Jubnubn-
tur apud veteres qud flarmendum fit 3 utrinna lega-
wm expiret, an abiquod i nducar adjmorum,
us it betm) asbitrauvprocedat ¢letio.  Cenfemus
itagye, i inora annale wempns ilie qui eligere juffus
eft-hic facere fuparfederit, vel minime potuern, vel

ndocungte decelleric, ipfi legatario videri efle

atand'eledtionedia 1 » Jta wamen, Ut nop optimunt

diz nis. We dum Jepatariom’ fads efle fo-
wnd}m_x tnas, hredts commoda defrauded~
e, A&

:ﬁ.ﬁmﬁ”ﬂm m, ule begat,
w W

: oy fibbeandom eft. 1 13.in f.

E 3’ Ul."’ 4 i R N '
“The Delay o, 41 Yok, montianed iv the firft of
thefe ;;wa‘?‘n;:, ff ba .agresable vo anrfU-
fage nor so Bguicy,s Rek Jaefng thy third Porfon
¢ Jlould pus off folok «“{M’lf 1his shyce,
Wkf manen eitly thas he might makd 4 réafonable

e M el %&ﬁiﬂs quidquam eligat, fed me- -

chosce, and that cthers can do ir aswell as be, 1
wonld not be juft cowait folomg & time tull he fhar' 4
be pleafed 10 determune she Matter, efpecially of the
toing bequeathed were of fuch a natwre as o bain
hazard of pevifbung during the Delay.

VIL

I",”g

When the Tcftator hath given power 7: & wi
to chufe, whether 1t be to the Execu- #4 #e

tor or to the Legatary, he who ought |

to make the choice cannot ]
any longer time than what the Condi-
tion of the things fhall make necefiary,
or what fhall have been regulired by the
Teftator, or by mutual confunt of the
Partics, or even by the Judge, if the
Matter cannot be otherwile fectled.
And he who has the Chorce 1n his
powcer, 1t he delays to muke ir, may
be fued by the other, who may caufe
him to be fummoned 1 order to ma
his Option; and may protell for
Cofls and Damages becanfe of the de-
lay : Which would have the Efe@ that
fhall be esplained by the following
Rules 1.

» Mancipiorum ele@tio legata eft. Ne venduio
quandoque  eligente legacatio interpelletur, decer-
neie Jeber Prazcor, nifi intxa tempus ab 1pfo prafine
tum elegiffer, ationem legatorum er non comperere,
L 6. ff. de opt. uel ele, log. 1, 8. eod.

Whaz 15 fard 1n this and the other Artscles which
Sollow, concerning the Delay of the Exocutor or of
the Legatoe, 15 50 be underflood of the Cafes where
there has been & Citation of the Party to come and
make bis choice, or where there appears 10 be fomr
Knavery i the delay 5 as for exampls, of an Ex-
ecutor fhould Leep up and conceat for fomz tune a
Teflament or Codicsl sm which he was charged with
a Legacy left bo bns own chosce.

VIL

It the Exccutor to whom the Choice 8
was Jeft was in delay, and in the mean ¥
while the things, of which one was to
be given to the Legatary, fhonld happen

hotes
/ ooht ot
put‘ it off 1e Jljl."‘ i

. Penalty
Inn the

Fxecutor

efers to

make the

to perifh, or tofufler damage, he wonld chaue.

be lrable to make good the Lofs or Di-
minution to which his Delay had given
occafion. For the Legatary might
have peithaps been able to fell the thing,
or prevent 1ts perifhing or being da-
maged ; and if the things being {till 1n
being, the Legatary had {uffered Da-
mages becaufeong of them was ot de-
Yivered to him, the Executor would e
accountable for the {ame 0. But it fome
of the things of which the Choice was
to be made were not prefent, and that
too long 4 Delay would be prejudicial
to the Legatarv, 'he might oblige the
o Seethr Texy cited upom the preceding Article,
wbick may agree as wall tv pke Delay of the kxes

cusoty as 1o shac of 1b¢ Logarary.
Eae-
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©. Penal-
ty when
the Lega-
tary de-
forsro
snake the
chorce.,

K. If
there re-
Mais on-
ly one of
the things
ubereof
1he chosce
was be-
weathed,
¥ belongs

¢0 the Le-

gatary.

Lxecutor either to chufc for him one of
the things that were prefent, or to give
him the Value of one of the things thar
were abfent p.

# SiSuchus aur Pamphilus legewtr, & alter ex his
vel m fuga fit, vel apud hoftes; dicendum ent
pizfentem prefari, aut ablentis xftimatsonem. To-
ties enun eleftio oft baveds commuenda, quories
moram non cft facturus legatano, L 47. 8. 3. ff-

de leg, 1,
IX.

If the Choice belongs tothe Legatary,
and he puts st off, he will be liable for
the Colts and Damages which may have
been occafioned by his Delay, i the
famc manner as the Executor 15 liable
for the Confequences of his Delay.
Thus, for Example, if two Horfes,
one whereof (which foever he fhonld
chufc) had been left him by Legucy,

ould happen to die during his Delay

"make his option, and thatthe faid Lofs
"Might be imputed po him, becaufe the
Executor who had no occalion for any of
the Horfes might have been able to fcll
the Horfe which the Legatary would
have left him, and would not have been
obliged to keep both the Horfes, might
recaver ugaintt this Legatary Cofts and
Damages tor that Expence and that Lofs,
according to the Circumftances g

Suashe Teat cited on the feventh Article, in
swhich thofe Words are to be remarked : Ne yendi-
tio quandoque cligente legatauio incerpelietar,

X

If after the Death of the Teftator
and beferethe Ele@ion, whether it were
to be made by the Legatary or by the
Executor, the things of which the E-
lecion was to be made, fhould happen
1o perifh, without the Fault exther of
the one or the other, one of the things
isloft to the Legatary, and the others
to the Exccutarv. But if thete re-
mains ooly one of them, it belongs to
the Legatary. For altho his Legacy
was of @ Right to chufe, and that there
is now no room left for choice ; yet rhe
Iatention of the Teftator was that the
Legatary thould have one of them ; and
‘therefore he ought to have that which
{is the only one that remains s-

4 The firft part of this Arwie may have its
& & Cafe where the teflamentary Hoir ere to
duct thy Falcidian Porsson,
kou o hins #s part of b Faladian Porvion the Va-

Ixe of thatabing which the Legasary was to have,
bus only the otbar sbings which were bo have bun

bisown, See the feverith and eighth Amicles of ‘

the firlk Seétion of the Faloedran Partion

s Whather the Choitk belongs to thé I}xepm% or,
2o the Legatce 5 of shers vemamns only e, 1t goes
30 the Legasee.  For this Evant determimes vhs thing
s a3 remans to be she Legaiary's, &i much or rar

i
7N

For ont would wot rec-"

they more than the Choice would do that whih
Soonld be chofen.

XL

If after that he who was to chufe, 11. If 4
whether it was the Executor or the fer the
Legatce, has made and declared his 2% ¥,
Choice, the thing chofen fhould happen ;/,f,,g’dmf
toperifh, the lofs of 1t would fall upon fen pe-
the Legatary, and he would have no rifbes, shbe
right to thofe things that fhonld re- ;244
mamw. For the Choice had diftinguifh- 1:;;1,«-‘ .,',
ed that thing which he was to have,
and had made it hisown. So that it is
he who ought to bear the lofs of it ¢.

¢ Stichum aut Pamphilum, utrum haeres meus vo-
let Tiio dare : fi dixesic bizres Stichum fe velle dare,
Sticho mortuo liberabitur. L 84. §. 9. f- de leg. 1.

Althe this Text [peaks only of the Cafe where
the Choue belongs to the Hewr or Executar, yee the
Rule 15 with much more reafon 1uft in the Cafe
where the Ligasary has bimfelf made the Chotse.

XIL

The Exccutor or Legatary who has
once made his Option, whether judi-
cually or extrajudicially by mutual Con-
fent, cannot afterwards change or make
another Choice.  For theright of chu-
fing, which the Teftator had given him,
is confummated by ths firlt Choice .

% Cum feme! divernt heres utrum dare velit, mu-
tase fententiam non porent. L 844 §. 0. ff. delegas,
1. Apud Aufidum libro primo referiprum ef 2
Cumita legam oft; Vefimenta, qua velse, tri-
chinaria fumiso, frbsque habeto 5 11 15 dwiflet, qur
vellet deinde, untequam ea fumerer, aha fe velle
dixiffer ; munare voluntatem eum non pofle, wt ala
fumeret: quia omne jus Jegati prma teftatione,
qua fumere fe dxuler, confumpfic ; quoniam res con-
unuo epus fir fimul ac {i dixent eam fismere, Lo,
X de opr. vel eledt. lg.  Elefuione legara, femel dun-
raxat optare pollumus. L 5. f. do legat, 1. L 13,
n fu ff. de legar, 2.

12, Mt
ko has
maide bis
choice,
cantiob
change
and make
anather.

XHI.

The Legatary who has the Right of 13. The
chufing, cannot make his choice till the cherce can-
Executor has accepted the Succellion. 7 be e
For till then there being no Executor, five sh,
there would be no Party to whom he Execuror
could intimate his Choice, and who Far aceept-
could cither conrelt it or approve it, f;d th
and delver the Legacy. Hecan:

o that it
would be to no purpofe that he had
made his choicex. | -

x Options legata, placet non ﬂpoﬁ‘e ante adiem
haxreditatem o}mm‘ : & muihil agi K opretetur, '/, 16,
I de opro web elects begar, ’

XIV.

" . 1f a Teftator had bequeathed orie o 14. Th

choice of Lgus!

two things out of miary at the o g1

one Legatary, and the Remainder-of "
them to another, and that he who had o the
' thisehoice of
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another  this choice would not make ufe of h
will hgve Right, al the things would belong to
ally 1f g0 > !
i\ the fecond Legatary, and the Executor
. would have none of them. For the
Expreflion of thofe things that fhould
remain after the Choice of the firflt of
the two Legatarics would comprehend
them all, if he took none of them y.
4 Cum optio duorum fervorum Tuio dara fir, re-
liqui Meevio legati fint: ceflante primo in elettione,

reliquorum appellatione omnes ad Mevium pertinent,
1, 17. (- de opt. vel eleit, leg.

XV.

1. The If the Legatary who had a right to
Rightof _ chufe, dics without having made a
Lietlon  choice, he tran(mits to his Heir or Ex-
f’;ff’}'m, o ecutor both his Right to the Legacy,
Eaecutor  and the Right of Election z.

of thg Le-
a8iee,

chosce 15
md(h-

2 Wud ane illud, utrum elegerst legararens, nullo
a legatario cle@o, decedente co poft diem legan ce-
dentem, ad haredem wranfimity placut. L 19. ff, de
ope, el eleét, leg.  See the renth and following Ar-
ucles of the tenth Section of Teftaments, and the
{eventeenth Arucle of che ninth Section of this Tule

of Legacies. [

SECT. VI
Of the Frasts and Intereft of Legacies.

Y Finits of Legacics we are to un-
{tand not only the Product of Lands,
but likewife all other forts of Revenucs
or Profits that may be made of any o-
therthing.  And by Iutereft is meant
the Reparation of Damages which
Debtors of Sums of Money, who fail
to make Payment, owe from the time of
the Demand, as has been explaned in
the Title of Intercft.

As to the Fruits of Lands devifed,
it is neceflary to diftinguilh between
thofe which are upon the Ground at
the time that it is delivered to the Le-
gata;'y, and which arc commonly called
the Fruits hanging by the Root, and
thofe which have been feparated from
the Ground by the Executor before he

delivered it, and which were feparated .
‘only after the Death of the Teltator.’

Thefe are thé fibje& Matter of this
Setién, as alfo the Intereft and other
- Revehpes that"were fallen die before

. the Delivery“of 'the Legacy’; and the.
Jon’.the Gromid at the '
'y: are as it were Ac-.
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2. If the Teflator has vegudued the I u.e

- aund Revenues of the Legacy, b 11001
will forve av a Rule.

« The Frueof Legacies ave due only fiun

the time they @ ¢ demanded.

The dwerefl of Tegacies of Momey 23 due

only fiom the time of the Demand.

Profit of Legacies whih 1s of anothes

uature thup the Fiuits oc Lutereft.

6. The Fiwts and Luereft of Legacies to
prous Ufes ave due without any Demand.

1

We may diftinguith into three kinds r. Ihree
all the things which Teftators have the /o f‘fb
liberty to give away in Legacics, The :,’1’""’3;: i
firft 1s of thofe which ot thewr own (1,,3“1,‘.4,
nature produce no Revenue; fuch asa
Watch, a Picture, Suver Plate. The
fecond is of thofe thing. which of thar
own Nature produce a Revenue, as 2
Houfe, a Mcadow, or other Ground, a
Herd of Carttle,Hackney-Horfes to tholy
who let them out, to hirc, and other
things of the likenaturc. 'The thirdis
of Sums of Money, whichof theirown
nature produce nothing, but wlich ma-
king the Price of every thing that is in
Commerce, are the Inftrument of the
Commerce it felf : Which is the Reafon
why the Laws condemn thofe who are
dilatory 1n paying the Sums which they
owe in Damages, which they have
fixed to whar s called Interclt, of
which mention has been made in its
proper place a. And we may place in
this third Rank all the Legacies whicih
arereduced to a Valuation, fuch as a
Legacy which a Teftator thould make
of fome Work, or other thing thar he
fhould oblige his Exccutor to do for a
Legatee, ora Legacy of a thing which
the Exccutor could not give in fpeue;
for in this Cafe he would owe the Va-
lue of it &.

a Seethe Tatle of the Loan of Money and othor
things 5o be reflored in land.

b Soe she fixth Arvicls of the firf Seflun of tie
fame Tisle of the Loan of Money and other things
30 be reflored in kind,

Ubi quid fieri fipulemur, fi non ferit fadtum,
pecuniam dari oportere, L 92 de verb. gbl.

Il
If a Teftator hath regulated by his 2. 1 the
Difpofition what concerns the Fruits or Zeﬂmr
other Revenucs  which the thing dovi- ) 7%
fed may produce, his Will muft

75

+-

5.

. : erve as Frasts and
a Law, and the Exccutor will be ac- Revenues
countable or not’ accountable for them, of she Le-
according as the Teffator fall have or- 253, - ’:;;
der’d. Thus he who devifes a Land, ;.0 44
may order it to be delivered either after e,
the Harveft is over, or after fome Years,

- during
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during which fpace of timé he leaves
the Enjoyment of itto his Executore.

¢ Semper veftigia voluntatis fequmur reftatarum,
L. 6. €. de neceff, Jerv. hered.infl. See touching the
Tntereft of Money the fourth Arucle.

1L

3. The If the Teftator has ordered nothing
{::;z’fi” about the Fruits and other Revenues
due onty  Which the things devifed might produce,
from the they will be due only from the time that
sime they they are demanded.  But if che Execu-
wede-  tor had dealt any way knavifhly, as 1f
mandel.  he had concealed the Teftament, he
would be lrable not only for all the
Fruits from the time of the Teftator’s
Death, but likewife for Cofts and Da-
mages, if there had been any d.

d Inlegatis & fideicommuffis fructus pofk litis
conteftatonem non ex die mortis confequuntur, fi-
ve in rem {ive in perfonam agaw. L wit. C. de yfur.
e fruthib. legat, fes fidetcom, 1, 1.¢0d,

Is qu fideicommuffum deber poft moram, non
tantum frudlus, fed enam omne dampum quo af-
feflus eft fidescommuflanus, praftare cogiur. 4 26.
. de leg 5. L 23.delep. o, 8. L 30. fF. de ufur.
See the tenth Arucle of the fuft Sefton of Subfhu-
uons dire@ and fidvaaiy 3 and the fifreenth Arucle
of the fecond Sethion of the fame Titie.

We have nos put dvun i the Article that the
Fruses are duc from the Conteflatwn of Sun, as st
s faad in the firf} of shefe Texts y bur thas they
are due from the sime of the Demand. For by
our Ufage, and by the Ordinances, a lsgal Demand
hath the Effeft of the Centoflatien of Swit 11 the
Roman Law. See the Remark on the fifth Aroicle
on the firft Se€hon of Intereft.

We have added 1o the Article the Exceprson of
the Cafe of Knavery in the Execstor. For this
Rule cannos be contrary 1o the general Rule which
ebliges svery knavih Poffeffor to make reflutstion of
the Fruits *, with much mere reafon than bun
avhe is backward 1n paying what be owes afrer &
bas boep demanded of bim.

* See the fonrth Artacle of the third Saftion of
Ingerefl,

§ Yt is neceffary to obferve on this
Article a Difficulty which ought not to
be fupprefled. For befides that it has
divided the Intcrprevers, itrequires that
fome neceflary Reflecvions fthould be
made on the Rule explained in this Ar-
ticle. This Rule difcharges the Exe-
cutor not only from the Intereft of Mo-
ney, and of other things which produce
no Bevenue, but likewife from the
Fruftsof Lands and Tenements which
psoduce a Revenue, and obliges him to

ke reflitution of thefe Fruits only
after a legal Demand. And feeing it
makes no Exception, it comprehends
not only the Cales where the XECHEOL,
and the Liegatee fhould have equally”
knowledge of the Teftament, and whese
the Legatee thoukd negle& to demand
his Legacy; but alfo, the Cafes where

The CIVIL LAW, &.

Boox IV.

the Legatary being ignorant of his Le-
gacy, the Executor who fhould know
of 1t,and fec that he was obliged to de-
Liver the thing devifed, fhould never-
thelefs retain it : Which feemed ro thofe
Interpreters to be contrary to Equity.
For it cannot be {aid, efpecially in the
Roman Law, that the things devifed are
a part of the Goods of the Inheritance,
and may be confidered as belongiug to
the teftamentary Heir until the time of
their bemg delivered ; fecing it is 2
Principle of the Roman Law in the mat-
ter of Legacies, that the Propriety of
the thing bequeathed belongs to the
Legatary from the moment of the
Teftator’s Death; and that altho the
Legatary know nothing of his Right
till a long time after, yet his Accep-
tance of t he Legacy has this effe@,
that he is accounted to be Mafter of
the thing bequeathed from the mo-
ment of the Teltator’s Death, and that
he s fo much Mafter of it, that it is
fard ina Law, that the thing bequeath-
ed paffes to the Legarary in the fame
manner as the Goods of the Inheistance
pafs to the teftamentary Hesr, and that
the teftamentary Heir never had any
right to them a.

It would feem to follow from thefe
firlt Refle@ions, that fince the Fruits be=
long regularly to the Proprietor of the
Ground, thofc of a Ground devifed
did belong to the Legatary or Devi-
fce from the Death of the Teftator ; and
that the tcftamentary Heiwr who was
not ignorant of the Teftament, having
known that he was in poffefion of
Goods that were nor his own, ought
to be obliged to reftore thofe Fruits.
Thefe Reafons could not be unknown to
thofe who framed the Laws cited on
this Article ; and what ftill augments
the Difficuley, isthat Fuffrman has made
an Exception from the Rule explained
in this Article in favour of Legacies to
Fious Ulfes, having ofdained, with re-
pe& to thefe fortsof Legacies, that no
Enquiry fhould be made whether the Le-
gacy had ever been demanded, but thar
it thould {uffice that the teltamentary
Heir not having delivered the Legacy,

a_Silegatarius cepulerit 2 fo legamm, n e
m‘%‘dm‘l‘!‘ 1 fi nmil‘egd ty ex (;i'; it hate'
tjus intellogiur. L 85, §. 2. dedop. 1,
ewguar leganrit, rech va b eo qui Jegavit Pad% ,
i fegaca fune eamfeant, L 54,00 f-ﬁl

atumy ita démtinitm rei logdtar:
techs ves &
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he fhonldbe reckoned guiity of delay
ipfo ywe, that is to fay by the Eftect of
the Law it felf }.

To refolve this Difficulty, fome of
thofe Interpreters have been of opinion,
that it was necefliry to reftrain the
Laws which difcharge the teftamentary
Heir from the Fruits unul the time of a
legal demand, to the Cafe of a Legacy
of a thing that was not the Teftator’s
own : but thefe Laws are conceived in
too clear Terms to admit of fo remote
a Senfe. Others {ay that therr Mean-
ing is, thatthe reftamentary Heir is not
accountable for all the Fruits which the
chatary might have reaped by his In-
duftry, and that he is only liable for
thofe which he has really and truly ga-
ther’d : but this Diftinftion does not
{fuit with thefe Laws, and does not re-
move the Difficulty. There are fome
who think that thefe Laws are to be un-
derftood of thc Fruits which had been
gather’d before the Death of the Tefta-
tor, and not of thofe which have becn

athered fince his Death: But whart
§1ght could the Legarary pretend to
the Fruits which accrued to the Tef-
tator in his Life-time ? Others will have
it, that the teftamentary Heir is obli-
ged to reftore the Fruits reaped after
his entering to the Pofleflion of thelnhe-
ritance, and not thofc reaped before;
but thefe Laws difcharge the teftamen-
tary Howr from the Reftitution of the
Fiuits withour any diftinéuon ; and lus
Right of Enjoyment takes in the Fruits
preceding his entring  to the Inheri-
tance, for they belong to him, and he
recovers them from thofe who had ga-
ther'd them.  So that his Condition
ought to be the {ame as to the Fruits of
both thefe times. And laftly there are
fome who have thought it neceilary
to diftinguith between the Legacies
which are called per dammatsonem, and
the Legacies per vindicationem, of which
mention has been made in the Preamble
to the foregoing-Se&ion ; that in thele
the Fruits are due to the Legatary from
the time of the teftamentary Heir’s en-
tring to the Succeflion ; and that in
thofe they. are due oaly from the time
thar the geflgmentary Heir has been
guilty of delay, Bur there would be as
much or sore regfen to give to;the Le~
%Q:@W{the« Fraits from the time of the

fator’sDpath’ in the iglafe of a I}.’e-
per 1 ionem, feeing in this
cafe the teflamentary ‘Heirgwho was

charged to delivergie thing bequeathed
b Son vhe laf a'rw,’m ‘
,NL ? Ie ﬂ. ’ .
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would be more faulty than he would be
1 the Cafe where the Legatary himfelt
ought to take the thing bequeathed to
him ; and befides, the Diftincuionof thefe
two forts of Legacies hath been abolifh’d,
as has been remarked 1 the fame Place.
It feems likewife that the firlt of the
Texts cited on this Article relates to
both thefe forts of Legacies indifferent-
ly, and thar thefe two Eapreflions five
i vem, five in perfonam agatur, may be
underftood the one of the Legacy per
damnationem, which the Legatary de-
manded by a perfonal Aéhion, and the
other of the Legacy per wndscationcem,
which was demanded by a real Aéion.
Whence it appears to follow, that even
when the Diftinction ot thefe two forts
of Legacics was 1n ufc, the Rule ex-
plamed in thys Article was cqually ap-
plicable to the onc fort and to the
other.

We relate here the feveral Senti-
ments of thofe Interpretersto fhew, that
this Rule which difcharges the tefia-
mentary Heir or Executor from the
Fruits of Legacies until the time of a
legal Demand, {eemed to them to be
unjuft, being taken 1o a literal and ge-
neral Senfe. But feeing none of all
thefe Interpretations appears to agree
with the Senfe of thefe Laws, the
Terms whereof are {o clear and dif~
tin&, and that the Exception which
Fuftman has made from th's Role 1n
favour of Legacics to pious Ufes, de-
termines for the Senfe which difcharges
in general the teftamentary Heirs or
Ixecutors from the Fruoits of Legacics
until the tine of Demand , 1t 15 but
farr and ingennous freely to own, that
Suftiman’s Intention, and that of the
preceding Laws, was to make a gene-
ral Rule of it, which, after the manncr
of other general Rules, fhould be ob-
ferved in Cafes where there were no
caufe to make gy Exception from ir.
Thus Fuflinian BEEH excepred from this
Rule Legacies to pious Ufes. Thusone
may exceptthe Cafes where the Executor
fhould be guilty of any Roguery. And
if, for example, an Executor had con-
cealed a Codic1l which contained Lega-
cies, he would be without doubt con-
demned to make Reftitution of the

Bruits and Intereft of thofe Legacies, if
. the faid Codicil ¢ame to lig

But
when no unfair Dealing can be imputed
to the Execntor, and that it was not
his favle that the Legararies had no
knowledge of the Teftament, and had

not received their Legacies, the Cir-
Aa cumftances
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cumftances might juftly difcharge the
Eaccutor from making Refbiturion of
the ¥ runts which he bad cujoyed. Thus,
for caample, 1f a Teltament baving
been opened m a Court of Juftice, or
¢enofited with a Notary Publick Ii-
vine o the Place where the 1'cftaror
had iy Abode, and it having by that
means been imown and made  publick,
there were fome of the Legataries
whufe Place of Abode was wnlnown,
or ¢cven whofe Perfons were notknown,
or who were ablenr in a remote Conn-
try, fo that it were not pofiible to ac-
quaint them 5 the Execator who on one
part ought to continue in poficflion of
the Goods, and wo take cate of them,
and who on the other part ought to re-
main Proprictor of what cannot be ac-
quircd by the Legataries, whether 1t be
that they cannot or will not receive
ther Legacies, or that they are incapa-
ble of them, may without njultice re
main in potlcfion of all the Goods of
the Inheritance, and enjoy thofe that
had been bequeathed as well as the other
Gouds.  So that his Enjoyment of
thofe things nor being an Ufurpation,
and fince 1t may have {ome other good
Foundation, befides the Neghgence of
the Legatee, 1t isbut jufl that the Ex-
ccutor under thefe circumitances thould
be free from any fear of being after-
wards called npon to make reftitution of
the Fraits which he had enjoy’d with-
out any Frand or Covin. Thus the
Rule which frecs him from this Reftrru-
tion, hath its Equty founded infthe
Circumftances which may clear him
from all Roguery ; and it hath likewife
its Ufefulnefs for the publick Good,
becaufe of the Inconveniences which ir
rcmoves of an infinite number of Dif-
ficuities that would happen if Executors
were abliged without diftintion to re-
ftore all the Fraits which they had ga-
thered fince the Degglii.of the Teftator
And feeing the dcfRdf Payment of
Legacics may happen” ¢ither thro the
Roguery of the Executor, or without
anty knavifh dealing on his part, and
that fuch Kunavery ought not to be pre-
fumed without Froof, it was but jult
to prefume Uprightne{s and Integrity in
an Executor whe fhoyld have feveral
Bxcules to alledge. But this Law be~
ing founded only on the Prefumprion of
the Imclgr;ty of the Executor, and on
the Confeqtiences of the publick Good,
which demsnds that all Qgcafions of
Law-Suité fhould be cut off as mwth as

~

Executor, who, altho no body fh

be able to difcover and prove his
gucry, ought to tax humfelf with
and 1f he would do jullice upen | -
felf, ought to reftore the Friuts w " -
he had unjuftly reaped of a Land or Te-
neracnt that was devifed, and which he
might have uelivered to the Devilee.

IV.

Legacies of Money, and other things 4- ﬂ”{
which of their nature produce no Re- Z;;’;{“’f
venae, ought to be paid, as all other ;¢ 3,y
Legacies, at the time appointed by the s due on-
Peftamenr 5 o1 if there be no time fised, y from
they are duc after the Death of the ::’" };"" o
Teftator.  But altho they benot acquit- ey
ted at the time appointed, yet Intercft
s only due from the time of the De-
mand ¢; unlefs the 'Feftator had or-
der’d that the Legatary thould have the
1ntereft £,

¢ Lepatorum feu fideicommifforum ufuras ex eo
tempore quo bs conteltata eft, exgy pofie manifefum
eft, fed & fructus roum & mescedes fervorum quex
teftamento debentw, ftmiliter praftau folenr, L 1,
€ e ufur. ¢ fruck. legat,

F The Intereft 1n thus Cafe would not be ufurious ;

For 1t would not be a Loan, bur the Liberality of
the Teflasor whuk wauld encreafe the Legacy.,

V.
If the thing bequeathed were of ?f f:g"i“

fuch a nature as that it ought to pro- . whu,
duce to the Legatary Profits of ano-u of ane
ther fore than the Fruits of a Grouud, #4er 54
or Interefl of Moncy, as if it were a /¥ shan
certain number of Mares, or aSet of 5, s
Inftruments and Machines for fome Ma-
nufuaélure, the Executor who s in fault
for not delivering the Legacy, will be
accountable for the Profits’ which thefe
forts of things might yield. But if
the Legacy were of a Stud of Mares,
the Colts would be a part of the Lega-
cy, and would belong to the Legatary,
altho the Executor had not been guilty
of any delay in delivering the famcg.

£ Is qui fideicommiflum debet, poft moram non
tantum frudtus, fed etism omne dagnaum quo affec-

tus eft fidewommffacius pracfiare cogitur. U, 26. f.
de legar, 3.

Equis per fideitommiffimn relictin, poft moram
fcexu? quoque preftabitur w frutus, 'fs, F e

Hiur.
is per fidcioommpiifum lagasis, rim by
gedl;;sq}%z& quogye W.M:Equimam !
eriam i mora notf i mhc? drem i fime«
¥ tus accedunts 4, 3o s ! Wg"’ﬁ"

vl
\ & the 6. Th
The Executor who dpes not pay the & 25
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is poffible, it would be altogether ufe~ - Liegacics to pious Ules within the time 70

lefs for juftifying che Confcience of an “regulated by-the Teftaror, 4f he has f:;:;ﬁ‘{-
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arsdud. ' et any time, or within the Delay that

m‘rm #% is necellary according to the Quality of
’,’,,”m.” the Teltator’s Difpofition, will be ac-

countable for the Fruits, the Intereft,
and other Revenues, according ro the
Nature of the thing bequéathed, to rec-
konfrom the Term, if there was any fet
by the Will, ‘or from the Death of rhe
Tellator, if there was no Term fixed h.

b Supra autem omne tempus quo diftulerine fa-
cere dx@oﬁu faipti hmredes: eos cogi (alvere &
frutus & rednus & omnem leginmam acceflionem,
a tempore, eyus, qui difpofulr, morys fancimus
non mfpc&a miova a s conteftanrone, aut con-
venuone, fed ipfo jure intellecta (quod g!xmux vul-
go) mora praceflifle & locum habente fructuum &
aliarumy rerpm acceflione.  Hoc, eodem obunente,
& finon ab hzrede, fed 2 fideicommiffanio, auc le-
gaario reh&um fueric hoyulmodi pum legawm, 4
46. § 4,7 57 C, de Epsfcs ¢ Cler. v Now, g31.
€ X2. \

9 Altho the Juftice of thi$ Rule be
founded not only on the Favour of Lec-
gacies to pious Ufes, but alfo on this
particular Confideration, that thefc Le-
gacies may be unknown or negleted by
the Peifons who ought to call for them,
fuch as the Governors of an Hofpital,
and orhers who happen to be cntrufted
with this Care ; yer this is not always
precifely obferved, left fuch a Striénefs
fhould happen fometimes to degenerate
into Rigour. And i1t 1s even prudent
for Governours of Hofpitals not to exa&
Legacies to pious Ufes 1 {uch a man-
ner as to makethem uneafy and burden-
fome to Families. For fuch a rigid
Condué as this might fome time or o-
ther divert thofc who were 1njured by 1t,
from making thelike Difpofitions in fa-
vour, of Hofpitals, and incline them to
difpofe ro fomc other Ufes cf what they
ba ‘pio‘pflfyugieﬁgned for the poor.

r
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Cafes where it is neceflary to fhew
their Ufe.
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1. The Legatary acquner his Reght at the
Inflant of the Tefator’s Death.

2. Legacies of two forts, eithor pure and
Simple, or conditional.

3. The puve aud frmple Legacy v acquived
at the momuit of the Death of the Tef~
tator.

4 A aljo the condrional Livucy, the Con-
dition wheveof u5 fulfilled before the Tef-
tator s Death.

5. df the Coudition does ot bappen vl ufter
the Teflater’s Death, the Legacy hath not
v effel ull it happens.

6. Thice forts of Legucies weceffry to be dif-
tigifbed for the Ef & of the Right of
the Legataory.

7+ Differene between the time whei the Le-
gawy is acgueved, and the time whon 1t
may be demanded.

8. The Legatary tranfmrts, or doth mot tranf-
mit the Legary to bis Heirs or Executors,
according to the Condrtion in which hrs
Rught 15 when ke dies.

9 Two Cafes in which theve can be no Tranf-
miffroiz.

10. The conditional Legacy s mot tranfmit=
ted, 1f the Condapion be not come to pafs.
11, The Legacy 15 tranfmitted, altho the Le-
gatary die before the Term of paymg the

Legacy. v

13. Wiy ave the Legacies that ave truly
conditional

13. The Legatary who leaves bis Wife big
with Child, tianfmits the Legacy Ieft hum

. oncondition that be have Childven.

14 Lndecent or mpoffible Conditions do noe
Jufpend the Legacy.

15. Legacies left to an wmertain time are
conditional. ~ Example.

16. Another Example.

17. The Legatary who dies before the E-
lebon, tranfmits bes. Right. :

18. Legacies annexed to Perfuns are wmor

" tranfmutted. ,

19. An annual Legacy contains feveral.

20. Example of a Legacy anmexed to the
Pevfon of the Legatary. ©

sg1. The Delay of .the Right of ‘the Execu-

3 aov daer not f!{@‘rud thar 0f “the Legatee.

W22, & Legacy whofe Effect is fufpended,sand

which 15 tranfmirted.

13.  The Legacy with which the Per fon who

" is fubfitated Executor, is charged, is ac-

“quired byshe Death of the Tefkasor.

I
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at the n wade 1n confideration of Dearh, and
Bant of the thar thefe forts of D:fpofitions are can-
gﬁ‘:;f’ * firmed, and have their Effe& at the mo-
" ment of the Death of the Perfon who
has made the Difpofition ; the Right to
the Legaey is acquired to the Legatee
at the {ame inftant 4, unlefs it be that
the Will of the Teftator has made fome
Change to it ; and that depends on the
Rules which follow.

a St purum fegatum eft, ex die moris dies vjus

cedite L 5. 6. 1. ff, quand. dies leg. vel fid cod,
Heredis adino moram lepati qudem petitiont fa-

ait, ceflioni dici non faci. . 7. esd.  Seethe tenth
Article of the tenth Se@on of Teftaments.

1L

We muft diftinguith two forts of Le-
gacies : Thofe which are {mre and fim-
ple, thatus to fay, whofe Validity docs
not depend on any Condition: And
thofe which are conditional, and which
have not their Eficét but by the Event
of the Condition on which they de-
pend; as if a Tcltator deviles a cer-
tain Eftate in Land, on condition that
the Legatary happensto have Children 4
And the Right to thefe feveral Legacies
accrues differently to the Legataries by
the following Rules.

& Pwowm legatum, 2. 6. 1. f guand. dies be-

gar. wel fideic, ced. Legatum fub condwione relic-
win, o 4 6 2.

2. Lega-
cIes of tue
foree, ess
, 1her pure
and fimple,
or ronds
monal,

1L

2. The If the Legacy was pure and fimple,
pure and  the Legatary acquires his Right to at at
fimple Le- the mement of the Death of the Tefta~
Lo e tor, whether he knew or wis ignorant
e mo. Of the Teftament, and the {aid'Deat?.
mant of And if the Thing devifed be 2 Houfe
the Death_or Lands, or fome moveable Thing be-
:f:ﬁg Tef- longmg to the Inheritance, or any nther
4" Thing thar is aGually among the Goods
of the Succeffion, it pafles diredily from

the Deceated to the Legatary, and he

is Mafter of it, and the Exector has

no mauner of Right to ipe, Owif it
be o Thing that 1 not part of the Suc-

ceffion, of 4.8um of Moncy, he has a

Right to have it debivered so him at the

Tiifme thar tlie Executar fiall be sbliged
wdeliverit d. | C ko
¢ 81 purumlegarain e, e tio ety ol cov

dit* I.R;. "g.:tt?g ji «Tuaud. dﬁi%y;. wg‘?ﬁﬁw&

Legaruinfra dominium et Jegacanii facis, ot hap-
fingules, Quod ed+ pertings)

redias haiiidis o 0 N
fi pure res ré r, B Tegatariyg b sépullideiede.
funtti volimisierts (it Via domininn, ol huw,

rediratis R, - Midn tafedr mingako
ram haredis, & 8o, #szf’fvgur. B WY, K §ieod,
1164.- ¥Nﬁﬁd‘ LN vW';\, ) | A M
& fideicommuffum ab %& {oeriy Foor] wax
wifliin codicillie, B¢ pufteeifianlios fideiooiginid:
i coffe, vebus huianss, heerignoring deiconymit

»
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aftiopem hujufimadi acquin potu-
falya feilicer ab tnsef
gquand

fum, excellerir,
iffe, diffimulare non poteiis:
tato fuccedenti quarta poruone. L wiz. C.
diss leg. veb fidess, ced. 1 3. o0d.

d See the remth Sectigne

IV.

If a Legacy being conditional, the
Condation was come to pafs in the Life~ . /7.
time of the Teftator, or at the Time of gacy, re
his Death, this Event would make the Conditon
conditionat Legacy to become pure and @here
fimple ; fo that the Legatary wonld ac- Z}:’;f e
quire his Right to it at the Time of the Teftarer’s
Teftator’s Death e.

Dsath,
e See the fisteensh Article of the eighth Section
of TeRaments.

4. Asalfe
the condi-

V.

If the Condition comes to pafs only S Ifthe
after the Death of the Teftator, the Crzdirion
Right of the Legatee will not veft in 42 7of
him at the Time of the faid Death, ﬁ;ff:':,f:”
even altho the Condition thould depend refaror’s
on his own Fa&, and that he fhould of- Death, the
fer to perform ir, unlefs the Executor £249Y
fhould accept his Offer. But the Le- 244 "%

. . s FflofF
acy will not be due to him t1ll after be 11 5 pap-
hall have_ aftoally fulfilled the Condi- pens.

tion, or if it was independent of his
Deed, till 1t fhall have come to pafsf.

f St fub condwone fit legatum rehéum, non
prics (_ilcﬂ legat cedt guam condinw fuerst impleca ;
ne quidem {1 e2 fit condiun, qu in poreltare Ge le-
gaari, b s. §.4. . quand, dies leg. vel fideuc.
ced, L.wn, §.7. Cude cadue, toll,

VI.

It is neceflary to diftinguith three 6. Thre
forts of Legacies, with regard to the /r* of
Time at which the Legatary may have “4°0°*
acquired his Right, and to the Time z”?{fz:ﬁ
is which he may exercife the {faidRight : emguifired

The Legacies that are pure and fimple forwbe

withont any Term, the Legacies thar £+ o/
have a certain Term, and rfé Lepacies :;',;,'f L’,.
that are conditional, » And t:bis% e~ gatary.
rence hath the Effect thyt fhall e ex«
plained by the Rules which foltow g
g Seethe ﬁllmmg%ﬁdu. e -
ot "/n‘ # 17 :f" 4: 43;%(1; oot
»\:‘*‘4« 3 : ¥ N NI
! .
In all forts &f Sgbkat 17 Diff-
mdﬁin%uiﬂa?% eral s1een the
Right of shellifatee, Oy
m&a;‘fedﬂ o ﬂ‘f:dv”:
qQueat EEHeT HeAN ~
mediately dm&qﬁuégﬁg?@fw o e
ffﬁmﬁgy% - d b Tims
1 W] ““‘;n”:‘ ;n itd ‘mﬂ by i’
ks p itidin b ' when
Delivesy of Br. Tr in wof i Y

fel m dt is faid, thet then 't ”4:
is some i which the L&g&?ﬁ’s R%g;
vl
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n him, and the Legacy is due:

:is of the fecond Efe& that jc is

{’hat then the T'ime is come when

gatary may demend the Legacy.
Thus, when the Legacy is pure and
fimple, and without any Term, the Mo-
ment of the Death of the Teiftator hath
both thele Effe@®ss and the Time is
then come in which the Right to the
Legacy velfts in the Legatary, and in
which likewife he may demand the
Thing bequeathed, Thus, when there
is 2 Term preferibed for the Payment of
the Legacy that is pure and fimple, the
firlt of thefe two Effe@s comes to pals
on the Day of the Teffator’s Peath;
and the fecond does mot happen till the
Day of the Term. Thus, when the
Legacy is canditional, and without any
other Term, it hath thefe two Effelis
at the moment that the Condition comes
to pafs; or if it has a T'erm, rhe fe-
cond Effe& is fufpended until the faid
Term. And if the Condition js not
come to pafs, the Time is not come in
which the Right to the Legacy is ac~
quired, and much lefs the Time of de-
manding it 4.

b Deberi dicimus & qued die certa preeftari opos-
ter, hicet dies nondum venerit, 4 9, ﬂP ot legar. fou
fidess, canf, canpat.

5 dies appofita legato non eft, prefens debern,
aut confeftim ad cum perunet < dawim eft.  Ad-
1efta, quamvas longa fie, i cataeft, velun Kal.
Yanuariis centefimis, dies quidem legau ftatim cedic 2
fod amte drem pet non poteft. 4 23, ff. qwando
dies leg. wel fiduc. ced,

Codere diein .ﬁ%niﬁcac incipers deberi pecuniom.
Venire diem figmficar eum diem vendle quo pecu-
ma pen poffie,  Ubi pure qus fhiputatus fuen 5 &
ceflir, & veme dies, Uby in diem: ceflit dies {ed
nondum vemit, Ubr fub conduione, neque cefli,
neque venit dics, pendente adhuc condione, L 243,

o VIIL
8 The Ie- It follows from the preceding Arti-

gaary  cles, that if the Legatary chances to
::"Z{;’;“‘> diq1We He has received the Thing
not sranf- DOGuoathwd, the Legacy may pafs, or
mut sheLe- way wot pals to his Heirs or Executars,
gacy 1o bis agoan o the Condirion in which
g;m ) bis Rapht s at rhetime of s Dearh,
wccording , 04 e, agfnies, the. Legacy, if the
20 2ha Come R g Mﬂg‘;ﬂ him, orhe
disonin  Biws he/Xfme was
what fis not’o gacy was'dne o
¥ b iy A

dien " Godsivom legatitlis decel:
f“wﬁ 14 ‘. nyl‘ﬁl‘f’

: i f’ 1‘“/\ yu
Ad Kty o seanit son
{% 2 fhidewtadi, o dv

Tit. 2. Sedt. ¢.

IX.

Of what natare focver the Legacy o Tuo
be, if the Legatary was dead at the ¢4
time of making the Teltament, or st /"
he dies before the Tellator, his Heir or ge np
Executor will have no Right to the Le~ Iranfmf
gacy. For the Legatary lumfelf could fion
have no Right to it but at the time of
the Teftator’s Death, which was to give
the Effe@ to his Teltament 2

i Seq the fifeh Article of the tenth Settion of Tef

ments.
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X.

If the Legacy is conditional, and the 1o, The
Legatary dics betore the Condition of conditro-
the Legacy be fulfillcd, he dics without 74t Legacy
haviag had any manner of Right to the ‘,S,;:;,,,,,.
Legacy ; {o thar he tranfmirs no Right red, s rhe
to bis Heir or Executor m Condutson

be
w 8ur the elevanth Artacle of sthe senth Seftion of o e

Comme 1o
Teflaments. Pafs.

XL

When the Legacy is pure and fimple, 11, Zbe
whether there be a Term fixed for Legacy s
Payment of it, or whether there be mo J74"/mu-
Term fined, the Legatary who has :‘},e’}':;;'
furvived the Teftator, having thereby rary die
acquired lus Raght 1o the Legacy, trani- besore she

mues 1t to his Heir or Extcu:or, whe- Term of
ther he dic before or after the Term Q‘:g;"fy the

n See the Texts cuted on the feuenth .and sghth
Areicles of thus Seitop, and che shird Arsscls of the
tenth Scttion of Tefiaments.

XI1L

We muft not reckon in the number 12, which
of conditional Legacies all thofe in are the
whach the Teftator may perhaps have ¥
made ufe of the word Condition.  For as :,:[y“,’,;
it has slready been obforved 1m its pro- dsronal.
per place, Conditions are often con-
tounded with the Charges which Tefta-
tors impofe on Legacies ; which renders
this word Condatron equivecal o. ‘But we
ought mot to call any Legacies condi-
tional, -except thofe whereof the Vali-
dicy depends on a Condivion, fo as that

«until it be accomplithed, the Legarary
tan havemo manner of Rightp. Thus,

e &wum;dk, if 2 Tefavor begueaths-a
Sum of Money n cale the Logarary be
martied av the time of .the Teilaror’s
Death, or that-he haye Children, or
that l}ﬁ be - provided of an, Office,

o Ste 1 Uonng Articles of 1he
:&bti‘sgi:ﬁ;‘%z::nﬁ 8 desice of

p Sevthe fome Arvides, as alfy vhe fecond Ar
tivle of iz Seion.

thefe
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thefc are conditional Legacies, altho
the ward Conditva be not exprefsd in
tue Tetiment  But of the Teftator de-
vfes 2 Lied o Tenement, on condi-
tien thar the Legatary fufter therein a
Sonvice for the Ule of other Lands or
"Tenements which be devifes to {ome
otha Pafon, this Exprefion will in-
deed ympofe upon the Legatary the
Charge of this Service, but it will not
make the Lepacy conditional - And it
the Legatary dies betore the Right of
Servige have been putinufe, the Lega-
¢y will nevarthelels be tanfimtted to
the Herr or Iixeentor of the faid Lega-
Lary.

XI1IL
r. 70 If the Condition of a Legacy were,
1 rasery That the Legatary thould have Chil-
Z‘“”w"'}’:"” dren, the Veftator having order’d, that
ti wieh When hie thonld have Children the Exc-
chdd,  cutor fhould give hum cither a Sum of
tranfmits. Money, o a4 certain Honfr or Land,
:”"l et and the Lud Legarary thoutd die with-
5 lefe bnm .
on eonds Ot having Childien, but fhould leave
non i ar hus Wafe big of a Chuld that thould af
be have  rerwards be born, this Legacy would
Children. 1ve 1is Efed 5 and ths Legataiy wonld
have tranfmitted s Right to his Her.
For his Heir would be this Child, whom
the Teftator had in view when he made
his Teftament, and whofe Birth had ac-
complifhed the Condition 4.

q Is cusnta legatum elt, quande hberos babuerss,
fi pragnante uxore rehi@a deceller, meelhgienr ex-
pleta conditane rdeceflifle, & legatum valeie, fi
wmen pofthumus nags fuere, L 18 y quand.
dus legar. eed. Loao, ff. ad Senat, Lrebell.

XIv.
14 Inde 1t the Teftator had made the Lega-
cent oram- ¢y 10 depend on 2 Condition that were
poffible ] . . .
Condisons €her unmjuft, indecent, or impoffible,
do nos fuf- feeing this Condition would be of no

pend the  tanner of Obligation, as has been

The CIVIL L AW, &
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conditional Legacies.  For they imply
the Condition, that thev thall not have
their Efe@, unlefs the fud Time comes
ro pafs  So that if the Legatary of a
Legacy of this nature thould chance to
die, the fad Time not being as yet
come to pafs, he would not tranfmit the
Legacy to hts Hurr or Executor.  Thus,
tor example, if a Teftator had left a
Sum of Money to a Legatary in cafe he
fhould arrtve at the Age of Majority;
this Legatary happening to die before
he attamned the Age of Majority, his
Heir or bxecuror would have no Right
to the Legacy s.

s S1cn lcgemr cum quatttordectm annorsm eriyt 3
certo pwe utihul, ut teng fic qu:ltuordccxm anizo-
rum, cwoamplevent, L 49. f. de legar. 1.

Non putabamy diem fidenommufl vemifle, cum
fexvundeasmum annum ngsclis fnfler, cur exat re-
htum, cum ad annum fextamdecimam pervensffer.
Et ita etiam Aurels Imperatos Anconinns ad " ap-

pellanonem ex Geumama jadicavie, L 48, #§, de con-
dw,cr deme Vol 740 8010 ffe ad Senar. 1relell.

Example,

T We muft rake notice that we have
added to the Texts quoted on this Ar-
ticle the Citation of the 74th Law, § 1.
ff ad Senar. Treb becaufe 1t 1s contiary
w them For whereas e 1s{ard in thefe
Texts, thatif a Legacy or fiduciary Be-
queft be left to a Perfon when Le fhall
have fourtcen Yearsof Age, or, asitis
cxprefled 1n the fecond Text, when he
fhall attain the Age of fourteen, the
Legacy will not be duc vntal thefe Years
are compleated ; 1t s fard m that other
Law, that 1t fuffices that they be begun.
It 1s true, thar thatism a Cafe where
the Cucumiftances made this Decifion
favourable; but 1t s, however, the
{ame Expreflion expluned in two dif-
ferent Senfes  In our Ufage this Ea-
preflion, When be fball ariive at fuch a
Year, or, Mben be jhuall attan to fuh a
Tear, feems to be meant of the Year be-
gun. But this other Exprefion, Men

Legacy- fhewn in its proper place; thileﬁgm"y be Jball bave atrained the Age of Mayovin
would be of the Nature of a pureand 44 fot equivetal, and meands T{'.[aj:):
fimple Legacy, ‘and the Legacary hap- iy, which 1s not acquired but by the
pening o, dig' b?FbrF he received it, fye and rwencicth Year being complear.
wijnld tranfugt his R}x*ghﬁt to his Heir ot oy which rwfoh‘ e have made ufe of
Wﬁﬁlxtor e T : . this 'Exprc!ﬁ&:%ﬂq 3 t;IArticle, -that we
+ 5i ea condwo Fuis guam pretor veiniit, Ba-  mjght not Gy /'thing contrdsy to”
fﬂt dres Q;‘“*' 14 :ﬂ?” &‘ﬁ: ‘”5"‘5:*?;‘: Anfr one of thgfe . Fexs, g:).ruzl Exh;ty we
€. mﬂm s Sa :
; ?, ’c;'q:, 3 m:m#-‘ dies g, ced ‘Saﬂi:e dgh- *Ih l.ght makﬁﬁm ) ;W ich oue W!hgc.
veenth Atticle obths sighih Sefhon of Teftutnents. ? )iW v
z}rx e - o i . s
. XV ' WWe majigife for another Examipe.of 16, Ane
1. Lega Legacres, ‘wholk Efte& om ik Mminch de , o1, gh uncgp- ther Bx-
cedlefé o gl upcertai Tithe, that Js, of which, tainTime, that which & L 'efimoor Thould smpl-
:z:m u;;::; there is no Gﬂl’tall‘lfy +hat it will ever zbcquchbh in fach Terms- 756 make the
wre conde. appen, are of the fame nature with Legacy to depend on she Dieath:of His
tiomal, t Executors,
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scutor; as, if be fhould charge him

give or dcliver when he fhould d:e

n & Houle or Land, or other 'T'hing,

1 Legatary. For altho this Cafc be
w-xergat from that of the preceding Ar-
ticle, inthat 1t is certain that the T'ime
will come when the {aid Exccutor will
dic, wicreas the Majority of the Le-
gatary may perhaps nover come to pafs;
yet in this Cafe, as well as in the other,
the Time is uncertain, and it implics
the Condition, That when the Time
fhall cume to pafs, the Legatary fhall
be in 2 condition to reap the Profit of
the Legacy, and that he be then alive.
So that if this Legatce chance to die
before the Executor, hic will have ac-
quired no Right to the Legacy, and he
will have tranfmitted nothing to his
Succeflors -

t St cum hares morieewr, legemr, conditronale
legatum eft. Dentque vivo herede defunttus Jega-
tarws ad heredem non uansfeir, L 4. [ quand.
dies bog. vel fid, ced.

‘Tale legatum, cum mortesur bares dato @ cer-
tom eft debium wy, & ramen ad legarnium non
wanfit, {i vivo harede decedat. £, 17, = fo eod.
See the thisteenth Aincle of the ewghth Sechon of
Teftaments, and the Remark which is there made

on it
XVIL
17. Te We are not to reckon among, condi-
“'/"“;” * tional Legacies, or the fc which depend
22,)10,;‘;,4, on anuncertain Time, a Legacy lefr ro
Floton e Cholee of the Legatary, or of the
rear s Boxecutor, Foraltho, if the Legatary
Fas dugrs. fhould happen to die before the Eleéion
. 1 beenmade, it wonld remamn uncer-
tam which were the Thing bequeath-
ed, .nd that the I egacy could not have
its kticét, in order to be acqutted, till
aftev this Choice had been made, yet
the Right of the Legatary was velted
in Jum independently of thrs Elettion,
w hich was only to determincwh.ch was
the Thing bequeathed, and not to veft
the Right to it in the Legatary. Thus,
altho the Legavary thould die before
the Eletion were made, yet he would
tranfmit his Right to his Heir 4.
# Hiad aut 1liud utrum elegerit legatarms, nul-
Io a legatario eledta, decededte eo poft diem legeti
cedengem, ad bacredew tranfoud placun. 4 1g.
B de opt, vel eleft. leg, See the fifteengh Asticle of
the fevgpth Section.
- XVIIL
18 Lege-  Legacies which. are annexed fo the
nexedro  Periont of the Legasee, fuch as an Ulu-
Perfons  fruit, 3n Anmpity, a Legacy of Ali-
are e mony, - and dthers: of the like parure,
::;ufml’f' »which the T?ﬁawﬂ‘ inzende L paly 10

Diftow on the Perfon of the Legatee,

Tit. 2. Sed. g.
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are not tranfmitted to his Heir. And
if, for example, a Teltator had given
leave to onc of his Friends to dig
Stones out of a Quarry, or toufe a Pul-
{age, or other Scrvice, for fome Ground,
this Right being only for the Ufe of the
faid Perfon, his Death would make 1t
to ceafc, unlcfs the Expreffion of the
Teltator fhould relate bkewtfe to the
Herrs of the Legatce ».

% Quoties cobaret perfonx id quod legatur, ve-
Yut perfonalis fervius, ad bheredem ¢jus non rranfir,
L 8. & 2. i foff. de liber i leg.

S1 quis aheni legaverit, liceie lapidem cadere ¢
qua fitnm et an enam ad haiedmn boc legatum
uanfear, Er Marcellus nepar, ad hxredem nand-
iy, mfi nomen haredis adi&um Yegaro tuent.

439 6. 4 Fodeleg . L6 jf de frrus, legar.
XNIX.

The Legacy of a Sum of Money to 19. 47
be paid every Yaar to a Legatary du- ammwal
ring his Life, aither by wav of Penfion, 26747
or Eor Alimony, or otherwife, ts conli- 1 pmar.
dered as containing fo many Legacies '
as there fhall be Years in the Life of
the faid Legatary; and the Legacy of
every Year is due to hum as foon as it
is begun, purfuant to the Rules explain-
cd in another Placey. ‘T'hus his Ri ght
to every Legacy is acquired according
as he goes out of one Year into the o~
ther. And when he dies, he tranfmits
to his Heir not only the Arrears of the
Years that were fallen due, but alfo the
Year which he had begun, and which
his Death has interrupted z.

y See the fixth and ninth Articles of the fifth
Section.

x Cum in annos fingulos legatur, non unum le-
garumjﬂ'c, fed pluia conflat, L 10. ffi quand. dies
leg. ced.

gNec femel diem ejus cedere, fed pet fingulos an-
nos. Sed uttum o cujuique anny, an vero finito
anno cedar, quaftionis fuit.  Et Labeo Sabinus, &
Celfos, & Caflius, & Julanus in omnibus qua in
annos fingulos ielinquuntur, hoc probaverunt, ut
mero cujufque anm hujus fegati dies cederer. 1. x2.
eod. do l. S 1. L 1. € eod,

Itemn Celfus [eribit, quod & Julianus probat, hujus
legau diem ex dic morns cedere, non ex quo adina
eft haveditas.  Et, {i forte poft multos annos adea-
tur herediras, omnum annorum legatasio deberi,
d.l 12, 6.3

XX.

1f a Father who had rwo Sons, one 20, Exam-
of Age, and the other under fourtcen pleof =
Years, had named them both his Exe- Legéey »
cutors, and given to the youngetl foine 53 erren
Lands or Houfes, and a Sum of Money of the Le-
to be paid him aéter his Majority, lea~ gatary.
vipg till that time this Sum, and the
Enjoyment of thofe Lands or Houfes, to
his cldeft Son, on condition that he
thould acquit the Charges of the Eﬂat«z;i

an
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and that he fhould give every Year to
their Mother a4 certam Penfion for the
maintenance of the voungeft Son; and
that the clacdt Son fhould chance to die
before s Time were expired, his
Death would make this Enmjoyment
which he had of the faid Lands to
ceafe’; and 1t would not go to his Chil-
dren, or other Heirs whom he fhould
leave behind him.  For altho rhat 1f he
liad lved, the Enjoyment would have
fafted to the Time regulated by the
"Peftament, yetat was given him only
as a perfonal Bounty anncaed to the
good Office which Lie was to render to
his Brother, and which the Father had
confidered as a Funétion of & Tutorg
altho this fecond Son had other Tutors.
T'hus, the Death of the eldeft Son put-
ung an end to the Motive of the Fa-
ther, which was limited to the Per-
fon of the eldeft Son, would likewife put
arfend to an Enjoyment which the Father
had left to hum only with this view &'

a Pater duos filios aquis ex partbus infhiune hee-
redes ; majorem & munorem, qut enam impubes
eat: & putem ems certa pradia vehquie s &
cum quatuoidecim  annos unplevert certam  pecu-
niam ¢ legavit 7 wdque fratris ejus fideicomtnufit :
a quo petit 1 bae verba. A se peso Sery wr ab an-
m1s duodecsm &tasts ad fiudia liberalia fratris tus in-
feras marrs ejns annua tot ufque ad annos quatuore
decsn ¢ eo amplins Srsbuta frasris tus pro cenfu gus
dependas, donec bona refusuas : ¢ ad te redius
pradiorum stlorum persineant quoad pervemiar fra-
zer swus ad annos quatuordecrm.  Quafitum eft, de-
funéto majore fratre, hxiede alio ielito 1 utium
ommns condio peraprendt 1edius fundoum, anni-
verfana preften § ala qua preeftatures effer, {i vi-
veret Sews, ad hfiedem: ejus unanfieant : an vero
id omne prounus ad pupillum & wtores tiansfersi
debeat.  Refpondu: fecundom ea qua propone-
renuw, intethgitur teftaror quafi cum tutore Jocurus :
ut tempore quo rurela reftinenda eft, hec quz pro
annuis pracftari jufliffet, percipiendifque fructibus fi-
nianuts, fed cum major frates moste prevenws eft:
omna, qua relicta funt, ad puprilum & tutores eus
confeftim poft mortem fratns tranfiffe. £ 21. §. wis.
I de ann, leg.

Iz mouft be obferved in this Text, that the Tutor-
Jhip ended as she Age of fourseen Years accoramg
20 the Roman Law, as has been mentioned in the
Preamble of she Tuile of Tutors,

: XXL

When the Succeflion is open by the
Peath of the Teftator, if it happens
o theigy. thix therebe notas yet an teftamenta-
ccnzor dogs Ty Heir or Executor, s if he ‘who was
not fuf- mnamed to be fo were a pofthumons
perd shar  Child not yet born, or if the ‘Executor
‘{ ‘:f‘ L+ fhould defer accepting of the Snceéffion,
g4 or if he could not accept it, by reafon

21. The
Delay of
the Raght

that fome Condition kept bis Right in

fufpence ;' the Legacy is neverthelefs
velted in the;fL&gg,gapf and he has hip

The CIVIL LAW, &

Boox 1IV.

Rught fecure 4.

& Hareds adivo moram legati quidem petition
facit, cefliont dies non faat.  Proinde {ive pure in
fhirutus, tardius adear, five fub conditione per condutio.
nem inpediatar, legatarius fecurus eft. Sed & fi non:
dum narus fit baves infticutus, aut apud hoftes fir, fimi
Iner Jegatario non nocebut, €o quod dies legat ceffit,
L7.4d L& 1,2 ff quand, dies leg. ced.  See
the nincteenth Arucle of the fifth Section of Tefta-
menis, and the Remark that is there made on it.

XXIL

If a Teftaror had devifed to onc of his 22- 4 Le-
Friends 4 Land which he had in Mar- S““?f"“”"ﬁ’
riage with his Wife, and to his Wafe 1n- 7,{/;:;;:::1
ficad of the faid Land a Sum of Money, and whick
and that after the Tcftator’s Death his o tranf-
Widow delaying to make her Elettion mited:
whether fhe would take the Legacy of the
Sum of Money, or her Land, the Legatary
fhould happen to dic before fhe had made
her Option, he would tran{mit his Right
tohis Herr. And if the Widow fhould af-
terwards refolve to take the Legacy of
the Money, that of the Land which he
had with his Wife inMarriage would go
to the Hear of this Legatary  For altho
this Legucy did tmply the Condition
that the Widow fhould part with the
Land, yet feeing fhe might have de-
termimed herfelf as to the Choice at the
moment that the Succeflion was open,
and that this Delay was not within the
Intention of the Teflator, as the wairt-
ing for the Event of another fort of
Condition which he had impofed would
be, but this Delay arifing only from the
Fa& of a third Perfon, 1t s altogether
foreign to the 'I'cflator’s Intention, and
ought not to hurtthe Legatary .

¢ St exumfecus fufpendaun legacum, non ex ipfo
teftamento ; hicet ante decedar legaraius, ad hare-
dem wanfmifific legaum dicimas ; veluu fi rem do-
talem mautus legavenc extelo, & uxon aliquam pro
docalt re pecuniam @ deinde deliberante uxole de &-
le€tione dots, deceflesic legaranus, arque legatum
elegent mulier : ad har edem wanfiie legarum dicdtum
eft : 1dque & Julianws iefpondie, Magis enim mo-

ra, quam conditio legato injecta videtur. I, 6. 6. 1o
I guand. dies leg, ced, '

9 It 1s {aid in this Text that it was
rather a Delay which the Teftator had
annexed to thisLegacy, than a Condi-
tion on which he had made it to de-
pend. But thisLegacy did in effe& im-
ply this Condition, that the Widow
fhould acceprthe Legacy of the Meney,
and part withtithe Land. For if fhe had
taken back the Land, there would have
been nothing for the Legatary, unlefs the

eftator had devifed to.him' alternae
tively either the Land which he had 'in
Marrigge with his Wife, o:,sl;s.smﬁgf

"
|
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Of Legacies.

Money. But altho the Legacy be in
this Senfe conditivnal, yet fceing the
COI:%}tion confifts 1n the Choice which
the Wife is to make, it would not be
juft that her Delay fhould make the Le-
gacy to perifh.  And feeing it was
both natural and agreeable to the In-
tention of the Teftator, that this Elec-
tion fhould be made 1mmediately after
the Teftator’s Death, this Delay, which
proceeds from the Fa& of a third Per-
fon, and not from the Intention of the
Teftator, ought not to prejudice the
Right of the Legatary. And if the
Widow chufes the Sum of Money, this
Ele&ion 1s confidered asif 1t had been
made, asit ought to have becn, at the
moment of the Teltator’s Death.

XXIIL

23. The  If a Teftator having {ubftituted a fe-
Ligacy  cond Herr or Executor to fucceed him
::Zf}; e 10 detialt of the firlt, by that Form of
perfon Subftitution which 15 called vulgar,

swhoss  Which fhall be explamned inthe firft T1i-
fubfizute L tle of the fifth Book, had made a Be-
fecnror - auelt, with which he had charged only

Larged A
ot the Har or Executor who was fubftiru-

is acquir
by e tud an the fecond tace, and not him
Deathof who was inftitated in the firft, and

the Lefla that it {o fell out thar the Legatary died
sors before the Inheritance pafled to the
Peifon fubftituted to the firlt Hetr or
Iaccutor, the Legacy would be tran(-
mitted to the Heir of this Legatary.
For the Inherirance could not pafs to
the {ubltituted Herr but with this Bar-
den, and he commg to fucceed inthe
room of the firlt Herr, is reputed to be
Heuw from the Moment of the Tefta-
tor’s Death, purfuant to the Rule which
hath becn eaplained 1n 1ts Place d : So
that he ought not to profit by the Death
of the L-garary, which happen'd during
this delay of his coming to thc Inhers-
tance. And it would be the fame thing
in the Cafe of that (orc of Subftitution
which is called pupillary, which fhall
be confider’d 1m the fecond Title of the
fifth Book, if the Perfon fubftituted to
the Pupil were charged with the Lega-
cye. And althoin rhefe two Cafes of
thefe two forts of Subftitution the Lega-
d Ses the fifreentd Artscle of she firft Sefhion of
Heirs and Exacurvr;_iu gereral, o, dieslepatorn
1] 1cet vivo pupiiio, ds m
a ;‘ub&womn op;:'teo'mm ¢“§i‘.‘PLP‘L: £ q:agmi. dies
log.ced. |
Si a fubftirno legatum fie relitum quamdin infti-
tutiss deliberat defuncto legatario non nocebis, fi
ftea beves inftivnus vepudiavits nam ad heredem

iwm tranfiulerit petnionem.  Tantundem, etfi ab
impuberis fubftwuto Jegerur : nam ad hipredem fium

te;am{rn :’tamiflm. L9 9304 f 00d
o1l. 1L

Tit. 2. Seét. 10.

cy implies the Condition thar the Poy-
fon who 1s fubftituted fhall fuccecd, yver
it 1s not for ail that conditional. For
with regard to the Perfon fubflitutcd
who 1scharged with the Legacy, 1o 15
pure and fimple, fince 1t cannot fal} out
that he fhould be Heir or Eacwutor
without owing the Legacy.

SECT. X

Of the Delrvery and Warranty of
the T/ng bequeathed.

The CONTENTS.

. -

1. The Legatary oyzht to have the Legacy
deliver’d to hom, and uot 1o sale Ly

¢ foree.

2. The Executor ought to take cave of the
thing bequeathed.

3. Legaues without any Term or Condition
are due from the time of the Acceptance
of the Succeffion.

4 The Legacy ought to be deliveced 1 the

Place where 1t 15 ar the time of the T(’ﬂﬂ‘

tor’s Deatb.

If a Hofethat iv bequeathed were run

away in the Life-time of the Teflator, the

Executor 15 nor obliged to muke ferch

afrer bumn.

6. The Legatary 15 Lrable ro Cofts and Doa-
nages for not recerving bes I egacy.

7. Securaty for Lecacies and Fiducay Be-
qguefls.

8 Two Cafes wheve the Futher and Mothes
bewg chw ged wath a Fiduciary Bequef? to
then Childyen, ought to grve Secu ity.

9. The Executor recovers what be bus lard
our on the Legaues and Fiduuawry Be-
qmﬁj.

1o. He ought to acquit the Chasges of the
Lands  devifed untd the time of De-
Lrvery.

11. The Executor bears the Lofs, if the
thing perifbes after his Delay to deliver jt.

12. Al other Lofs, whereof nothing can be
smputed to the Executory falls on the Le-
gatee.

13. When athing is bequeathed indefiuitely,
the Executor oughs to warvant the thing
which he grves.

14, Warvanty of the Legacy of a thing par=
ticilarly named. ’
15. If he who evilts the thug from the
Legatary is obliged to veflore the Price, 1t

will go tothe Legatary.

16. The Executor cannot be refloved againft
the Payment of a Legacy, altho st benull.
17. Nor likewife of a Lega.y which he bad

Bb Pmd
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paid before the Condition on whih 1t was
I ft was accomplyfbed.

18. Evveproontn the precwdmy Avele asto
the Tute, o f8 of athnd Lo fon.

L

- Il @V INCL the Legacy 15 to be taken
patary out of the Inheritance, the Pof-
o ht to .

bave e Jeilion whereof pafles from the Teftator

Legacy de- 10 the Eaccutor, it is from his hands

eredre that the Legatary ought to have the

him, and e that s bequeathed ; and m what

not £0 take g«

i1y foree, 1 Crms foever the Bequeft be concerved,
cven altho the Teltator fhould ordain
that the Legatary fhould take rhe thing
buqueathed, yet he cannot ferwze upon
tt,and take 1t our of the pofleflion of the
Laccutor without his Confent  For it
would be an A& of Violence, which 1s
uplawful. But if the Exccutor {hould
rctufe to delwver the thing to him, he
ought to apply to i]u[hu: for an Order
to have it delnvercd a.

a Quod quss legatorum nomine non ex voluntate
baredis oconpavse, 1l refirnar hereds,  Etenum a
quilimum pratorr vifum eft unumquemgque non fibe
spfum pus dicere occupans legaus, fed ab hxiede pe-
tere, L 1. 6. 2. ff. aued leg.

If the Leguvy wire of an Immor eabls Thing, at
avonld frerms to be lejs nocefJary to oblige the Legatee
20 make a Dermand of 18 from the Fxecutor, sn cafe
be did wor of bus own accord offer o deliver sr
but 1t mght happon that she Execusor flould have
a mnd to conteft the Legacy, or that he mighr have
a right to resamn the Poffeffion of st for fome time,
as of ¢ were a Houfe of which ha bad ihe Keys,
and 1n which there were Moveables belonging 1o the
Inkerstance s or of 3t were fome Lands of which the
Crop was to be bis.  And there might be othey juft
Canfes whiy the Legatary fhould not pus bumfelf
an poffeffion of the Legacy. Seo that the Rule appears
20 be jufl for all [irtsof Legacier without difhintiion s
and 1t 15 (6 ordered ly many Cufloms.  lhe Legacy
ought to be daliver’d ehor by 1he Executor of the
leftament, orly the Hesr .

Il

». 1he Fv-  While the thing bequeathed remamns
ecutor in the cultody of the kExecutor, he is
oughs te

bound to preferve 1t untl he delnvers
of the At to the Legatarys ond if it perithcs,
shing be-  OF 18 damaged, thro his Fault or Neg
queathed, Ligence, he will be accountable for 1r:
For heis obliged to take cxact care of
it, and he ought to anfw er for the Fanles
that are contrary to this Care .

& Si resaliena vel hareditaia fine culpa haedis
perierit, vel non compaveat; nhil amplus quam
carere eun: oportebit.  Sed fi culpa haredis res pe-
iz, ftaum damnandud eft,  Culpa autem qualner fic
aftumanda, videamus: an noreiolwm ea, que dolo
proxima i, verom ewam que lewis eftt an nume-
qud & diligenua ghoque exigenda eft ab harede,
quod vermseft. L 47, 6 4,00 8. R de legar. 1.
See the eleventh Article of the firlt Seétion of Sub-
flusuons direct and fiduciary, See the cleventh Ar.
ticle of thus Seéhon,

tale care

The CIVIL LAW, &
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The Legacies for the Del;
Paymient of whichthere 1sno T
and which are nor conditional
to be paid immediately after t :
cutor has accepted the Succeffio

¢ Omuna qu teftamentis fine die vel

adfcribuntur, ex die adux hereditans procacinu,

L3 ff. deleg, 2. ceptance of

the Succefs
Sion, ’

IV.

The thing bequeathed ought to be 4. 7%
dehvered to the Legatec in the Place Legacy
where 1t was at the time of the Tefta- o#cht tobe
toi’s Death, unlcfs it fhould appear that e"’;""‘
1t was his Intention that it thould be ';)’1‘:;,4
delivered 1n another Place ; im which where s
Cafe the Execnior muft caufe it to #5ar she
be tranfported chither at lus own 7% ths

Teffator’s
Charges d. Death.

d Cum ves legata eft, fiqudem propria furr tefs
tatons, & copiam  ¢jus habet hxies moram facere
non debet, fed ecam praftare.  Sed fi res alibs fis,
quam ubt petuur, prumum qdem conftar, 1br efle
praftandam, ubirehta eft, mfralibs ceftator vohut.
Nam {1 ahbi voluit, 1br preflanda ft, ubi teftare
volurr, vel ubtveidinule eum volufe. L 47. ff. de
lego 1e b 3S.ff. de wdic, Lwn. Cooubs fidesc, pet. op.

\%

If the Legacy wasof a Horfe, or of 5. If a
aHerd of Cattle, orof Apimals of o- 107/¢ thas
ther Junds, and thar before the Death of * £

[ ucaihed
the Teftator the Horfe was run‘away, Zme run
or fome of the Cartle ftrayed, the Exe- away 1
cutor would ngr be bound to make 5 Life-
fearch after 11, and to Lring 1t back ;1) of
and if the Legatee would reap the Be- :,,): lf;,ﬁ:.
nefit of the Legacy, he would be obli- Fxecutor
ged to be at this Expence bimfelf.  But 75 ot ob-
if this Cafe had happen’d after the ¢4
Death of the Teftator, the Executor}far‘zl, af-
vould beubliged to be at thisexpence, ser fum.
purfuant to the Rule explained in the
fecond Article e

¢ Si quis fervum heeredis, vel alienum lepaveritz
& s fugiller, cauuiones interponendz funt de redu-
cendo ¢o.  Sed fiqudem vivo teftatore fugerit, ex-

penfis legatain reduciur 3 fi poft mortem, fumpti-
bus baiedss, L 8, ff. de legat. 2. ’ P

St fervus legaws vivo teftatore fugffe dicawr
& impenfa & peniculo ews e fegatus fie reddi de-
bet : quoniam rem legatam eo loco praQtare hares
deber in quo a weftawie fic reli@a. L 108, ffi de

legar, 1.
VL

If the thing bequeathed were of fuch 6. The
a nature as that the Legatary delayiog to Legatary
recewe it, the Execuvers fhould by his®. ‘1
delay fufier fome Lofs or Damage, the Sf,’,’,j,,‘;’:,
Legatar%would be Bound to make it for no re-
ood. Thus, for example, if it were ceivimg bus

a Legacy of Catcle, the Legatee wmét: Logacy.
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be liable for the Charges of keeping
then:, of feeding them, and for the o-
thet Cofts and Damages whigh the Ex-
ecurar might chance to be at. Thus,
for another example, if thro the Lega-
tary’s defanlt'of receiving Wine, Corn,
or other things which fhould ‘take up
Places, ‘or Moveables neceflary for o-
ther Ufes, the Execittor fhould lofe the
Qccafion of letting out to hire the faid
Places, or could not himfclf make ufe
of them gnd the other things for hisown
Coneerns ; the Legatary would be an-
{werable for all thefe Damages, Bur
the Executor could not pour the Wine
out of the Veflels, or throw the Corn
out of theBarns, under pretext of the

Delay 0 .. | ,

St haeres damnatus fit dars vinum quod in doliis
efler, & per legawrum ftetl, quominu accipit:
periculofe haredem fadtwum, i 1d vinum effundan
Sed legatarium petentem vinum ab haerede dol mali
exceptione placuit fummoveri, i non prafter, id

opter moram. ¢jus-damnum paflss fit heeres.
28. , de trit, i, vl of, leg.

VIL

y. seuri- - Jf the Legatees, fhould be in fear of
1y for Le- lofing their Legaeies, 4nd fhould be un-
gacies and willing to leave the Goods of the In-
f;ﬁ“";‘"” heritauce to the Difpofal and Manage-
T ment of the Executor, they might pro~
vidg againft fuch danger, cither by ob-
liging him to give caution, or fome o-
ther Security, or by gerting an Order
for feizing the Goeds, and fealing up
the Places in which. the Moveables and
Papers belonging to the Inheritance
fhould be, in prder to have an Inventa-
ry of them made, and to have them ex-
pofed to fale, if that thould be necefla-
ry. fot ‘theif Payment. And it would
be the fame. thing for the Security of

fidutiaty Bequeftsg.

2 Legatorum nowine! Tuifdari opottere praor

5o (B quibus teltator davi ferve vol his

bisideiyr, el Bat. Lot} f, st legar. fow fdosc
Juroseanfiomne L '

g fo. fideicommilfis quogue probandun cft.
M.:’.u v " e T ey
" WRec Tigesraione hoe pradtori vifim eff, ficori ha-
inaietitei - pofleffiont Bptorum, i legatarios
' | “ponis defuncti . fed ant
;%5 fuds sion. sars, jn poffef
o ‘{#ﬂm Vﬂ}w‘w ‘q 14 5. :2-
el fls forsakem.
“imdl th. Lawy of
may dif

1
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) ‘-,-\*xpnnww Jre-
" Tellysnis Will, shav be did

not intend o countenance any kmavfy dealmg on
the purt of bus seflamentary Heirs

VIIL

If a Father or a Mother inftituting 8 Two
thewr Children or Grand-Children their ¢/

Executors, had fubRituted to them their 5y ™
Children or other Defcendanrs, the sng ar,.

Perfons {ubftituted could not demand ther bomy
Security for the Goods of the fiduciary charged
%queﬂ” from their Father or Mother ;""”' ape
s ucrary
h0 fhould be charged therewith, un- pegei 1o
lefs they had married a fecond time, or their chil-
that the Teftator, out of a mifiruft of dren,
their Condu®, had .exprefly order’d "fﬁ’b "
fome Security to be given 4. %ity. ‘
b Si pater vel mater, filio feu filia inflitutis hxie.
dibus rogavent cos ealve nepotibus vel neptibus,
.pronepotibus vel pronepubus, ac deinceps reftituere
haredieatem 1 i fupladittis cafibus fideicommifio-
rum fervandorum fuifdatiwnem ceflire, i non fpe-
ctalitey eandem faudanonem rteftator ey difpofue-
ne s & cum pater vel macer fecundis exiffnnant nnp
tus non abftinendum,  In his enim duobus <afibus,
id eft, cum teftator Specialirer faufdari voluent, vel
cuny fdcundi pater vel imater matnimonus juaxe-
rit, necofle eff) uteadem Grifdatio pro legum ordi-
ne pradearas. b6, dodi § 1. C. ad Senad. Arebell,
Altho vhe Securivy wenssoned 1 this Law [aerss o
be'smaant of a Causion gr Bail accordmy 1o she ordma.
ry mraning of shes Ward {atisdationem, yet the moft
lrarned Interprosers sake st inanptber Seuft which tis
Word may bear, and shar is a4 bare Swhmiffien.
Whick would be but a flender Seowrity, in cafr there
were occafion for any ¢ and it would ftem as if
the Ufe of shus Rule ought wery much 10 _depend on
thas which BEquey may require, Acisraing eo the
Guality of the Goads, tbas of the Perfons, and she
arher Gircumflanises thas suight  come ntd confide-

Fatzon, ‘
IX.

If the Executor who is charged with 9- The Ex-
a Legacy or a fiduciary Bequelt, has 4o on
been at any charges for the Prefervation , ), *7%)
of the thing bequeathed, he will reco- our on the
ver them, unlefs they are fuch as caght Legacres
to be taken out of the Profits or Reve- a7 fidu-
nues of the thing. Thus, for example, 773
if an Execuror being charged witha fi- 7
duciary Bequeft of a Houfe which he
fhould teftore after his Death, and the
faid Houfe having perifhed, or be-
ing damaged without gny fault of his,
he had rebuilt it, ‘or repair'd it, this
Expence would be eltimated in propor-
tion to the gnality dnd, neceflity of the
Repairs, and .the Conditidn.in which
she Houfe was ip, the time of the Tef

“gittor'siDeath, the time.thatit had laft-

ed, and hccording ey the/gther Circum-
flariges - vieceffary ;to be confidered in
making the fzid Eftirgte i o

+# Doimis baceedi ia;faum;;,cchmwiqmm
LA i 1

is, efM‘ ‘ }aﬁiﬁu& m“i:”““m
tls, v t. 4, 58, . 1, Sen the rwelf
Arule of the ﬁrﬁsScﬂion of :fvre& Subﬁim:iom.x

Bba2 . .
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X.
100 Hy The Executot is alfo bound to acquit
ought “’; the Taxcs, Grouund-Reats, and other
‘gf::;: o Charges of the Things devifed, whe-
the Land; ther they fell due in the Time of the
dewifed  "I'eftator, sf there remain any Arrears
wnsth the dne. or fince the Teftator's Death du~
“os o ring theTime that the Executor had thie
" Enjoyment of them. And if h&i&‘%&:‘
liged to reftore the Fruits which he 1%
re?ed, thefe kinds of Charges will be
deduéted out of them L
b Heres cogitur Jegau pradii lolvere veQigal pra-
teritum, vel mubnmm, vel folarivm, vel coataimo,
vel pro aque forma. L 19. §. 5. f de loga 1.
X1
. 7he  If the Executor being in faule for not

Executrr  delivering the Thing bequeathed, it
bears the  happens (to perifh, or to be damaged,
Lofss 3  oven altho it were by an Accidenr, he

the Thin e
P,:,,;,:,agf. will be accountable for it. For il the

zer bis De- Thing bequeathed had beel delivered,

layto de- the Legatary might have perhaps cither

loer . grevented the Lofs of it, or mipht have
fold it m.

m Ipfins quodque rei interitum poft moratm deber,
ficwr i fripulauone, fi poft moram res intenen
zthmauo ejys praftawor. 4 39, §. 1. f de bege 1.

Ttem 6 fundus chafmate penierit: Labeo,ait, uu-
que ftjpationem non deberi,  Quod i verum
~ft, fi non polt moram, faftam id evenerit. Porue
enim eund accepu legatavius vendere. 1, 4v. §. slz,
eod. L 3. C. de wfur. ¢ frubt, leg,

St (ervus legatus fit & moram bares fecent, pe-
riculo epus & vavu, 8 decerior fie: ut, fi debilem
forte tradar, nibilomunug tepeatur, LucB, §. 11,
eods, .

Ifir awers Lunds or Houfes that were devifed,
s and that they persfh by the overflousng of 2 Ri-
wer, a5 it s faid wntie fsend of thafe Towss,
would requn e partitular Circumpiances so make rhe
Toflamentary Heir anfwerable for shis Lofi s for u
isnot fo enfy ro [tll Lands or Houfss as a Moveabls
Thing. . s o \
' e \n,‘%‘yf:"“ " ¢

L* L ) .
RN X
Ifpiwas the Legatacy who, having

LRIV
R !
r

3

L

f,f,,.:fg;{,:' it in 88" power to feceive the Thing

whiietf . binmedthed, had delayed to do it, ‘the

mtbtbvz“ Cofs or pinigntion which, might hap-

s pon WO uponhim, And itowould

tba‘ixw—r“‘ ‘.')"“‘\t'h“ M&;’,:'tl‘% h 'if&*;be“whm Jbe-

cnsor, faﬁﬁ@watm had perihisd before e Fime

The CIVIL LAW, & Boox 1V

Thing indcfinitely, fuch:as a2 Ho,

2 Sute ot Hangings, withoyt fP,eci?‘

any payticular Sute, or any partict

Horle, 'the Executor would be bot

to. warrant the Thing which he !
. given for acquitting this Legacy, it
(hould happen that the Legatary w..
evicted of it. And whether the Thivg gues.
had been found among the Goods: of

the Inheritance, or that the Executor:

had taken 1t fomewhere elfe, and that

he knew or were ignorant. whofe it was,

he would be bound to give another in

. its place; for the Teftator meant to

make an ufcful Bequeft o.

o Sihaxres ¢ibi, fervo generaliter legato, Stichum
tradideswr, ifque 4 te evidtus fuiffer: pofld to ex tef-
ramemo agere, Labeo foritye, Quia nep videws

¢ haeres dedifle, quod 1a dederat, nhabere non poi-

fis,  Et boc veram pwo. 1. 29, §, 3. fF de lsg. 3.

Hares fetvum non nominatim legatum eradidic,
& de dolo poftea repromyfit, fervus ewiétus eft,
Agere cuum hrede legatarivs.ex reftamento poterit,
quamyis hares alienum effe Tervum 1gnorgverie.
L8 f deevict. V. bl 71) 63, fhrde leg 1.
See the following Article.

X1V.

If the Legacy were of a :
ticularly named by the Teltator, as if
he had devifed fuch a Ground, orfuch ./ 7% =
a Moveable, which he believed to be purricunr-
his own, but which 1n reality was not ly named.
his, the Executor would be bound®nly
to deliver the Thing fpecified in the
Teftament, and 'wwﬁl not be obliged
to warrant it, For it wounld be pre-
fumed that the Teftator had devifed it
only becaufe he took himfelf to be the
Owner of it, and that he. would not

have made fuch a: Devife, if 'he, had
known that the Thingswas pot his
ownp. Thusy in a like Cafe, if a Fa-
ther, difpofing of Lis Goods amang his
Chaldren, had charged one of themwith
a fiduciary Bequeft for another of the
Children of {fome Land ok Teneshent
~witieh the T@&@%’%&%ﬁﬁ%ﬂg}ﬁis
.own,, ke who in performapee’ of thiis
Difpefition byt he fiid Land

Thing par- 14, War-
ranty of
tbe Legacy

on the 1+ that it was to be'detibered;  wad thar *.)
‘ RO g e e VRN S o Y Y.
gt pothingeontd'be ?mimd 2o/ Bxe- Tl
3 DA n’“, B ‘w, b W e R :). “:"‘ “‘1'_ 3 oy
SO i i B Difpolie
g Wiwe il soc " made
fecerit, bt e iene
pofhea fine wthiAc el \ g s,
i condil, 4 S S ohelll
. s‘: J Aﬁﬂf’ Rl “"‘f\}“x‘u':’“&;-\; B vy w ’ 'w ‘Wé : ; 1““ »
h&m«w«) " ‘7 1?., a v‘ A " >
o W et
: ?’,"»".\'.';jiﬁy I TR R 4 PR ’w B
iwere in general ‘of e

r3. i, TF el Riegacy’ 4
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Of Legacies. Tit. 2. Sect. 10,

, his Coheirs would be bound
1t the faid Land or Tenement 4,
to the Rules explained in their

o *

» pradiis, qn% pater, qui {e dominum

7it, verbis Adeicommifh Slo relquir:

fracribus & coh#redibus aétio enr. Si

tames ey filios divifionem fecir, arbuer, conjec-

tura voluncasis, mom patietur, eum partes cohzre-

dibus pralegatas reftituere, nill parati fuerine & ipfi

iatm judicism frated confervarie L 77, § 8. ff de

gat. 2. ,

r See the fixth drticleof the firft Section, qud

the firff Article of she chird Sefton of Partisions.

XV.

It the Legatec of Lands or Houfes
be evited of them, and that he who
from whe €Victs them is obliged to reftore the
Iepatary Price’ of them, this Price which is re-
ir obiyged  ftored will belong to the Legaree, and

fo reflors ot to the Executor.
the Prire,
a will go
20 the Le-
gatary,

15, If be
who evifEe
the Thing

{aid Lands or Houfes, implies his In-
tention that the Legatee (hould at Jeaft
have the benefit of the Price. Thus,
for example, 1f ‘the Devife were of
Lands purchafed by the Teftator with
a Refervation of Power to the Seller to
redeem them, whether the faid ‘Lands
were part of the King’s Demefnes, or
belonping to fome particular Perfon,
the -Money that fhould be for, re-
deeming the Lands, would belong to
this Legatee s.

s Cum poft mortem emptoris, vendionem rei-
publice pizdiorum opimus maximulue princeps
nofter Severus Augultus refcindy,, haredibus prouo
refhuo, juffifler:” de pecunia legatano, cut pra-
diun emptor ex ea poffeffione legaverat, conjeétura
voluneatis, pre modo @Runanonis, partem folven-

dam eﬁ"e,lsrefpnndx. L78. § 1 f delegar. 2.
‘XVL

16. The 1€ an; Execuror had voluntarily exe-
Esccurer  ctited “aDifpofition of the Teﬂatda“ib%
comcle acouiiing s Logacy'or hduciary Bequel
ant oo, WICH honld be' found: to b Agll, he
FPiympne ﬂ&i@{ﬁ‘xﬂ:ﬂm {2 ‘ﬁrtila‘ @ifpute;:the Vali-
of & Logo- ity hevest. ‘For Kiving sccomplifhed

i o “whichi his Reafon and
2 ik, d 'gblied Him to approve

Jhe "could ot retoke what

& Bue’ ¢ Moivéd'Which made
' Beit 3 Daty” dncambent yon

For the Intention .
of the Teftator in devifing to him the’

v

fidigiary Dovill] the
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XVIL

Since the Exccutor may acquit a Le- 17 Ner
gacy which he cannot be compelied by ;"% ¢
Law to pay, he may with much more 5,5, 7,
Reafon deliver fooner than he is obli~ fad pard
ged either a Lega.cy or a fiduciary Be- before 10e
quelt, whether it be univerfal o{ the Cordision
whole Inheritance, or particular of a ;; Z":'Z}‘
Sum of Money, or of fome other Thing, was ac-
for the Delivery of which a Term was complifled.
fet which woupld delay the Execution
thereof, ar even to which a Condition
were annexed which would fulpend the
Validity of it. And altho after the
Delivery of the Thing the Condition
on which it was left not happening,
the Difpofition fhould be found ro be
null, yer this Event would not have
the Efte@ ro make this Payment not to
fubfift. For the Exccator might dif-
charge the Legatee of the Condition,
and acquit the Légacy or fiduciary Be-
quelt as pure and ﬁgmple, fince he might
acquir a Legacy that was null from the
beginning, as has been fhewn in the
fixteenth Article «.

% Poft mortem fuam rogatam reflituere heeredi-
tatem, defunéti judicio, & ancequam fati mupus
mnpleas, pofle fatisfacere, id eft reftiiere hmredica-
tem, quarta parte vel retenta, vel omifl3, fi vo-
uerit, explorati juess eft, L x2. €. de fidesw.

Altho no mentin be mwads i thy Texe of a Le-
gacy or fiducsary Bequefl that 15 left wpon a Condt-
sion, Net it canpot be doubted thar the Execater,
who fbould know of the Condstion, and wha with-
out waittng for' the Accomplifbment of 1 froutd
axecure’ the Dufpofiron of the Teffator, could not
revoke ‘his' Approbation of the fud Difpofition.
And this Approbation ought to fubfif with much
mare Reafom than that ¢f & Difpofition whih s void
Sfrom the'beginnng, of whnsh notice bath been taken
mn the precedimg Artucle,

XVIIL

The Rule explained in the preceding 18. £x-
Article is to be underftood of the Cafcs, eprion to
where'a Payment made before dc falls ©* prete,
due wonld be of oo prejudice 1o third ;%7
Petfons. For if, for example, an Exe- tf: 1nte-
cutor were.charged, toreftore aftdpiiis ref of a
Death, either the “whole Inheritance, “#4 Per-
ot a part of it, or aSant'ef Money, to/”"
fome Per{ony: and ithar in cafe’the Per-
fon who is fubftitated fould die before
he Execovor, the ‘TeBator had called
ahothés Perfon ta fucceed to the fame
, ecutor, Who,
havifig a'mindie favoisr che Perfon fob-
ftw&wl znrhu Rrtt plaes had detivered
up’ #’#\M‘Jthﬁ Thing which wae devi-
fed'in, Toall{ would not be t%ij«ﬁ nrged

“ifidie’ Petfon fpblitued: in the
. by






