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Application obliges him, tb joiniso his rendane
Refidence wﬁiﬁgcm areendafice prygvs 7 shar
1y ong of his Funttiohs; and even thofe T

applicaton them to difChﬂl’gc their Funétions ac-
#0 ther cording to the Rules prefcribed to them

Freiitons.
by the Laws of P molt

cereanly it is 2 duty
and that in the firft place too, to exer-
cifc thewr Funétions, which implies a di-
hgent and faithful apglicatibn to their
Funétions, and an o

form every one of them.

I’

. Ty The firft Rule of this Application
G o e Which Officers™of Juftice owe to their
slace where Offices, 15 sigat which obliges them to
ther Func- vefidence in the plate where their Func-
Zf"f are t0tions are to be exercifed; and as there
& e are fome Courts of Jultice in France,
' where the Officers do'the duty by tarns,
f_‘or the {j gice of fix mmcrclld? at.a tilnﬁc;;

o the cers appointed for gach

months ought to Pl?eofﬁérfonﬂry ﬁ}g‘w

during that time. R

J
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Refidence confifts in a continmal /a-
bode w the place wheke it is duc;.fo
shemfibses that the Offieer give diligent atvendagee
except when there, and do not abfént hilnfelf exceps
there 1 guft for fome juft canfe, of which he him-
canf felf is toj Epg, and, which he ought

to weigh in the balance of the account
whith God will require at his hands of

3. They
ought not
m M;ﬁm

the ditcharge of his Office. | .

PR - '('i W_ L I ?
4 Refidence."T'his dusge, of Refidence is more ¢fpe-
wone vfl e cially ﬁinqi&cpt on thefe. whofe bufi-
poebe nefs it Agto rcﬁbtc the proceedings in
thofe 5 Caufes, gnd’this duty, being {trongly e-
bave the noygh Rcommended to them, d‘;m

~ by
dieition of inrercft My to - lole she ifues
e Which, mey acerag, s them by the fid
for  uttendatice, it is bue feldom that they

fail 'iny that, duty s .but they whe argiob-
liged to be prelent only, at, the, titpe of

L] *

giving Sentence in Cayles, . not find
the %m; advai ) ..

; Y&
ther motive thdt obhi 5’;;

ligation to per-

Judges” wile are not 1o give Senpende
ﬁng%? themrfolves; fueh’ss the Jud
of the Courts of Juftive whith™con
of feyeral <Mtmbers, 'and who ma
therefore’ faney thar their abfence wi
be no hindrance why Juftics may net
be very well rendred by the other Judges,
are not for all thar difpenfed with Refm
being prefent at the Ridport and figdl
Decifion of Caufes 3 for this duyy '
common to them all, asid evcry*ox of
them ought to foar lcfl® his abferice
thould be prejudicial to a good Caufe:
fo that evergv one gught to'contribute
wish his|fkaill .and knowledge to the
remdiring of Jultice ipartisity, and o

fiot o excufe-himfelf from this duty by
relying on the integrity and capacity
of the other Judges; for, without en-
¢érrainin ‘anz bad théughts of them,
he mayic lowed ta feaf left Juitice
and Truth fhould not be fufficicntly de-
fended, feeing very often the ableft and
the cleareft fighted perfons may be mif-
taken, cither in the falts, or in the rea-
foning, and that she views an3 notions
which other lefs fkilful perfons have
of the matter, do fometimes bring them
over to fentiments which before they
did not approve of: Thus, every Judge
m,(%l\t to_give a diligent attendance to
his Funétion, for the difcharge of which
it is"to be prefumed that he is capable;
for if he wanted capacity,. it would be
his duty te betake hynielf to fome other
Profeflion rather than that of a Judge.

t
1 ¥

.. vy
. Befides the Réfidence and diligents. ore
' Atghdatios which Judges are obliged

‘o acgouint of their Funtions, they m;{j@ﬁ

boupd o apply themfelves with greac

: ta. the pepformance of cver
gg;;“ Hfem @%;W,,fo ;sguh -
CharRe. g 13 magner that these
dq (. pek ﬂrwt H ’Whlﬁhf yﬁﬁg
1 2 } nee naing

go duries of



OF P& Duties of other Officers, &c. Tit. <.

vo inform themfelves -exaly of the
mghts of she partics; and¥in fine they
ought to be carefl never to do any
thing that may be of ‘piejudice either
to the interelt of partcular perfons, or
to that of the Publicke.
{For explaming whae 11 mentioned b3 this Arsicle of
Reporters of Canfes, st 15 neceffary to obferve, thar m
the' Courts of Fufice m ¥rance, which confifl of many
.;ud,gw. 1t 1 the prachice, [ov the grearer difpatch of
Foflice,  for she Fudges to appornt one of they nsneber
ro examupe ele progfs shat bave been made on both
Jides, tn & Canlle dipendmg before them, and to repors
the meries therecf to the whole Bench, that they may
grve a Defiutrve Senzents theveon.  And the Fudge’
who ts fo appomsted, is called the Reporser of the fard
Cuufe, Fhus praclice 15 m ufe m the [upremo Comtt of
Fufice m Scotland, which” conffs of fifteen Fudges,
and which i sts firfl Inflitutton was smpdelled much af-
v the mauer of the Conrts of Fufbics in France, So
rhas the Gaufes dependvsg before the Comrt of Seffim in
Scotland, arc difiribyeed among the Lords of Seffion, who
bave thoy frveral Caufes 1o report to the whole Bench.
Ssars Inft, of the Law of Sradand, lib. 4. tit. 2.

® Omnis cyypicumgues majoris vel minoris ad~
mimflrationis univerfe noilre rerpublica judices
monemus  ut nullum refiriptum, nullam pfagma-
tiam fin&ionem, nullam fieram adnotationem,
que geueralt quri> vel uridmatt publica alverfz effe
videatyry, 1n difeeptationem cujuflibet litign pati-
antur proferre: fud generales facras confhitutiones
modis ommbus non dubitent obfervandas. 1 ulr. ff.

f eoar, uf. '

VIL

7 oreof  Since it often happens that Judges

feo ™ cammok attend punctually on all their

i Fuandtions, and that they may be, hin-

¢, * .. dered from it by a neceflary abfenee on

1s1, w0 {ome other occafion, and by other law-

ot agjesie ful impediments, the Laws have there-
fore taken care to have their abfence
fupplied; for there 15 no Ofhcer whole
Funtions another perfon may not ex-
crcife 1n his abfence, according to the
Orler and Regulations that are pre-
feribed in fuch” cales : “and as for the
caufes which may ferve as a fawful ex-
cul,. cither for Non-Refidehce, or for
the non-performance of fothe Funétions,
the Reader may confult the Rule. ex-
giainéd in the fixth Article of the third
Sedtion of the foregoing Title,

Vou'iL.
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TITLE V.

Of the FUNCTTONS aud
DUTIES of Jfomme other

. Officers of Fuflsce, befdes
| FUDGES, whyfe M-
fry 5 a ﬂaﬂ of the Adm:-

wiftration of Tuftice.

B HE Adminiftration of Juflice
: implies the ufe of many f{oits of
EeEns) Funttions belides  thole  of
udges 5 for whac they deace would
be to no purpole, if there were not
Minifters to put their decrees in execu-
tion: and wm order to have them exc-
cuted, it is neceflary that they fhould
be taken down in writing, and that
they thould be- depofited 1n the hands
of other perfons than the Judges them-
felves. Thus as to the Voluntary Ju-
rifdiction, whatever is ordained Z)r re«
gulatmrfv the Adminiftrution of Juftice,
the Policy, and other Matters, requures
the ufe oE, thefe two fortsof Funétions;
and they are alfo neceffaty®or what res
lates 1o the Contenuous Jurifdi&ion,
and to Decrees and Septences between
parties. It is-tor this Functiog of tak-
g down in writing, andgef keeping
the Orders, the Decrees and Sentences,
and other A&s of Courts of Judicature,
which are to be preferved, that Regif-
ters have been eftablithedy and it order
to Hput them in cxecution, it was ne-
ceflary to hmve Apparitors and Bailiffs :
And “feing’ both 1 the voluntary and
contentious Jurifdiction, there was oc-
cafion for publick Prifons for the keep-
JAng of Prifoners, whethe they were ar-
refted for Debt, or for Ctimes, or Of-
fences 5 it was likewife neceffary ‘that
there thould be perfons charged with
the cuftody of , the Prifoners; and this
15 the Fun&ion of thofe Officers”called
Jailers.  But as for the contentious Ju-
rifdition, feeing Jufkice is rendered on-
ly to thofewho defire it, ‘and P it is
for the dignity dereof that the des
mands, thedefty and ‘the other pro-
cdedings,” Which:are to be ‘smade®in the

Hhhh 2 - ‘prefence
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prefence of the Judges, be made with
that order and refpeét that isdue ro their
charaéer, and which would be often
violated by the parties themfelves, who
befides are generally iggorant of the
method of Judicial ?;rocccdin s, Proc-
to1s have been eftablithéd, who repre-
{fent the Parties in Judgment, make
prayers and requefls in their names, car-
ry.on the proceedings in the Caufe, and
perform the other Funétions belonging
to therr Offices.

Befides thefe Funétions which are ne-
ceffary for the Adminiftration of Juftice
in all forts of Affairs, {mall or great,
without diftin&ion, there are other
Fan&ions, whereby the Rights of the
Parties are to be deduced, and fupported
by Principles of Law, whether it be
by Argument at the Bar, or Pleadings
in writng, which Fun&ions have re-

uired the Miniftry ongerfm capable
thercof, and are exercifed by Advocates.
But there {s this drfference between this
Miniftry and all the others of the feve-
ral Funétions of the Adminiftration of
Juftice, that whercas for the diftharge
of the other Fun&ions particular OHi-
cers have been eftablifhed, that of ‘Ad-
vocates has -been left free for all perfons
who bave obtained "the Degrees of
Batchelor and Licentiate in the Cuvil
and Canon Law, and who have taken
. the Quth of an Advocate in & Bovereign
Court of Juftice; for, as fhall be here-
after expluned in the fixth Title, the
Funétions of Advocates are of fuch a
nature, that their Miniftry could not be
crected into an Ofhice.

It % in confideration of this peculiar
quality o eihc: Funélion of Advocates,
which doc®not require that their Pro-
fellion fhould be ercéted into an Office,
as it is ugceffary for all the other Func-
tions which are required in the Admi-
miftration of Juftice, , that ‘we have not
infereed in the foregoing Titles, and
that we fhill not put dewh inthisTi
tle, that which relages,to the Mniftey
and Functions of Advocutes, and that
we havzé%kgg t%e& f:; 3 Title a-
et W e 'Ficke. wqﬁ-
g' lldwx. . :

LYs
A
1. Belules t:fw"“ n ns of
N}_‘iﬂ ey 1 M '-n 4 mf”
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bich

B e
witice, 15 amgithes:

tions norhichy belongs to she Dzden of

thit Admipiftretidn but i manuesiels

togariier di and thayisdhe Fupos
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flablifhed for two principal wukes ‘whicls
the Ads tha are paﬁ£Wm them
have; oneis, that their $i e forves
as a proof of the truth of the .Afh
which they fign; and the other, thas
their Prefence and their $i

ives
to thofe to whom others obli
felves by Als figned by them 4 Right

of Mortgage; which t’h‘g wounld mot
have by a private A& or Writing, figne
ed only by the Party: and this makes 2
Funttion of Volontary JurifdiQion
which is annexed to their. 28
the fame¢ has been explained in'the
twenty third Article of the fivft Selis
on of the firft Title. :

Seeing thefe Fumétions of Publick
Notaries are 2 matter of too narrow an
extent, to requirt 8 diftint Tale o
themfelves ; and that, as we have juit
now obferved, they are a part of the
Order of the Adminiftration of Juftice;
we fhall explin them undey this Title,
together with the Fup&ions Of(lzfﬁlf-
ters, and other perfons, whafe Mindtry
makes a part of this Adminiftration.
So that this Title fhall be divided inte
five Seftions: the firft, fhall be of Re-
gifters; the fecond, of Profors; the
third of Apparitors, and Baibiffs ; the
fourth, of Jailers; and the fifth, ot
Publick Notaries.

-]

SECT. L

Of the Funttions and Duties of
Regifters.

F all the Funftions which belong
to the Order of the Adminiftra-
tion of Jufticé, there are none which
have {o great a copmexion with thofe
of Jud%es, as the Funétions of Regif-
wets 5 ofor it is their bufinefs 1o i
dawt};wwhat i3 dmwd ‘:;‘ onaunced
1 Bt po!
Q’Z the m  Semences, mdm
Aéts, which are to be prefervéd; wnd-co
give ‘Exemplificetions of them to the
pacties; and it is their Sighature thaeds
the pioof of the wuth of What they
G St g o e it
Vi ¥ i areithe:
ipn%?vgxda,:gmm it e ok
Bl M e T B

- Wie #ll not hewe give the

:



1. Defiurts-
on of Reglf-

ters,

5
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Ofthe Dities of oher Officers, &e. Tit. g Sect. 1.

thereof in the cighteenth Article of the
firft!Sefton of the firtk Tide ; wmeither
fhall we attempr vo exphin all the fe-
veril Pundions .of Regifters which are
different according to the different Of&
camd which in Framce are difbris
among feveral Offices, and anong
faveral Regiters, fuch a3 thefe for Pre-
featations, for the Diftribution of Cau-
fes, 'thofe where the Minutes of the
Coutt are depofited, thofe which have
the cultedy of the Dicrees, Sentences,
and other Adts of Court, the Regifiers
af Decds,” and othersy 'which detail is
fufhidictitly known and iegulated by the
Quedinances, and does not come within
the defign’ of this Book: and we thull
tonfine.our {elves in this Section, to the
neval Rales of their Funétions, andthe
&i:s which are confequences thereof.

The CONTENTSS.

1. Definition of Regifieth

2. The chief d':l:ry 0 jj?egiﬁm.

3. They art obliged to fecrecy.

4- 4t is their duty to take care of the
things depofited in their hands.

§. Other 7

wtics of Repifiers.

I

Egifters are Officers appointed to

\ takc down in writng, by the di-
recion of the Judges, the Decrees,
Sentences, Judgments, ‘and the other
Aéls which are fped Judicially, to re-
main Depofitaries of that which ought
to be preferved, and to give out Kx-
emplifications thereof to fuch as have an
mtereft therein®.

- R
* Seo the eighieenth Artscle of she i Sedtionigf the
o , :

i Ll H. i‘
N ! . : \
R Sccin"g the prificipal Funftion of Res
to
ahioh. i pronounced, oéu difkared
dges, thieit princi i3 to wribe
Itﬁg&mcméfly,ausﬂ{gai y: for 4l
the what théy write sugiyt' to be ro-
vifed by the Judges, who ;&ﬁm to-fign
#,iyet for want of due exaltuek, atd
ﬁgm fox, want Ofibﬁ&:nf i;:; the
m . m&ﬂwsl magr e Caluly ter-
o, exprefiomn maphe wdded o 1ok
m%,wmoiq' kind, orfucprides,
™ , v “m»_k"
which %@ﬂelﬁu takeg Hogike o
By fch Yadges, atagpin fo e s
a2

fet dowis in Wrinin%!g:z "
¥

not very cleat fighted, or not very at-
tentive.

} o !v:‘ III' A

B havin
ledge of whéatranﬁf%cd privately in
the Courts of Juftice, beforc the
Refolutions be taken’; and being the
Depofitaries of what is decreed, and
which ought not to be made known
to the partics till the due ume, they
are obliged to the duty of fecrecy, not
only as to -whar palfes before Judg-
ment, and which requires fecrecy, but
alfs as to what is decrced, until the
time comes that it i to be made known
to the parties.

W‘

gog

often koow- 3 They are
obliged to

inal/f"y

The Funétion of Regifters, which 4 Irsstheir
makes them Depofitaries of the De- dwy ror1ake

crees, Sentences, and other Ads, 4and

care of the
things depo-

of the Regulter-Books which are to re- jyedimsher

maja in the Office, makes it a duty in-
cumbent on them to he carcfal in pre-
fgrving. thole Recards whillt they conw
tinue in their hands, and ull they are
removed from theiy Office into the pub-
lick Archives, where they are to re-
main for ever.

V.

band,.

The other duties of Regifters are re- . o
duced i general to a capacity for their duties of
Funétions, to probity in the difcharge Regifiers.

of them, integrity and fidelity which
are required in cvery one of them, to
be guilty of no mannér of Extortion,
and to be contented with the common
and ordinary Fess.

SECT IL

Of the: Funtious and Dusies of
& . Proiiors.

) . (L )

WE give.thc general name of Pro-
curators or Attarnies, to thofe

who manage fome affairs for other per-
fons, hm‘a’i; power from them fo 1o
do and r%ﬁng‘agemcms
berween the fid ors and thofe
who conftitute them, that s 10 fay,
who nominate themy ~and commit their
Affairs to them, baye been explained in
the Title of, Proxics in the Civil Law
in i Mamaral Otder.. Thesic is mﬁo ?_f
1 thofe
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thofc Procurators in general that we
tréar here, but of thole who have this
aality under the Tite pf an Othce,
?]ut they may exerciiiha
m Law-Suits for th who jm-
power them  For it is'the ufage with
us, that whereas it was mturaﬂ)y law~
ful for the Paruies themfelves to explain
to the Judges their Rights and ther
Pietenfions, or to chufe, in their ab-
{ence, Pro€tors who fhould perform
that office for themy and that this was
alfo the ufage in the Roman Law; onc
15 obliged m Framce to have a Proétor
in all Igrts of Caufes, and they can chufe
only out of the number of thole who
have this quality under the Title of an
Office; and this ufage hath had its O-
yigine from two caufes, which rendred
it neceflary, as has been obferved in the
Preamble of this Book : For on one
part, the hbeity which the Parties
themiclves had to explain their Rights
before the Judges, was attended with
paffion, confufion, noife, and with an
ireverent behaviour, which violated the
refpect due to Jufhice, and difturbed
the Order thercof : And on the other
party, the procecdings neceffary for the
catrying on of Caules to a. final Sen-
tence have made 1t ncceflary to make
ufe of Protorg who underftand them,
and who may be abliged to obferve the
Order of Judicial Proceedings, which
the greateft part of Parties are ignorant
of, and which cannot be obferved with-

" out the affiftance of fuch perfons as are

duly converfant in thofe matters. Thus
for example, it is neceffary for carrying
on a Law-{uit, that he who is fum-
moned fhould appeat to the Ciration,
and that’ he and tus sdverfe Party thould'
explain to one another their murual de-
mands afd pretenfions, and communi
cate to each other their Proofs, their

Boox 7,

what ther Funélions are, and at the
‘fame time whae their Duties likewife
aic, fecing they ought to be pro-
portigned to the ufe for which they are
citablithed, as will appear by the Rules
which foliow. | .

The CONTENT 8.

1 Definition of Proétors.

2. The ufe and primary duty of Profiors.

3. They ought to abflain from all u;t{"air
praflices, which the intereft of

« their Chients may fland in need of.

4. They ought to exercife their Minifiry

with moderation, and to abfiain
, from all manner of furprize.

§. They ought not to protralt the proceed-
tngsy the length of which oflen
proves the ruine of all the parties.

6. The Qffice of Proiiors implies Funttsons,
whick wn the Order of rhe Admini-
Srarion o Fuflege are to be per-
formed even in unjuft Caufes.

. Sequcl of the forcgoing Artscle.

8. Proilors are not allvwwed to draw up
the Writings which fevve to effa-

- blifb and found the Right of thew
Clients. .
9. Other dutics of Proilors.

L.

»

Roctors are Officers cftablithed to« Definem
reprefent in Judgment the Parties of Trodtgs-

who impower them to appear for them,
to explain their Rights, to manage and
inftru¢t their Caufe, and to demand
Judgment=.

4
* See the mnetomeh Article of the firft Setion of she
Fof Tube,

II.

Seeing the ufe of Proftors has been,, mx #f
cftablithed in order to remove from and prme:
“Tribunals the liberty which parties had? % f
to vent their paffions, their anger, and ™
to commit irceverenges and other abu-

Writings; and their Exhibits ; “which |
makes it neceffary that Pro&ors thould be
refident in the pRice-where the Law Rig
is tobe carried on, for atherwife it wons
be neceffary that for every Affighation,

or A& fped in the! Caile, the Parties fes, which ate confequencs of . the want
who may’ chatice to 1ive in' pliced re- of :h“e*rerptﬁghﬂ is due to Judges, the

. tote froln £he 'fede 'of Jultice, Thould be

primary Fudftion of Protors, and their
put' to great’chaiges, and faffer great

chief duty is, to_lodk™tipon themfclves

delays, In (itamionipg and warging éach  as havi nifed the inteseft of rheir
othgr” 1" giv mf prefencd 'fr ‘the  Clist dgmql;% 18" defend then f;@ '
{peeding of ‘the feveial Afts; ‘and this  as Jultice' miy’ demand, and’ as W the
would Likewife be dftended with 'miny tﬁp%ﬁb}bﬁ' wege ‘the Packits ¢0hcCt
other incoieiEhcict, which it is-gor, but ;&,ﬂf' oty arkd
ncwﬁm‘ytogg i‘égﬁ@ﬁg . %m n %ﬁ&; ‘“& ng' 7i;éc& ith b we
. m g ;t';O Lc ‘c‘s f y ek B b F0 ’ R 4\"‘ It Y
mena Adea-of the Mghher of Proay Lottt hereoo. v - |5 LRS-




OFf the Dusies of othér Officers, &c. Tit.5. Sed.2. 6oy

b See whar has been frud rouchmg this wfo of Proe-
tors iz the Preamible of this Sectron, ad !
i

1L

g Ty It follows from thig frfh duty of
pught 10 Préctors, that {eeing they are bound to
;};fz‘”‘u dc‘:gend til:cir Clients onlyin what is juft,
o pras-2nd without paffion, they ought to ab-
Z‘.{f;;’;f;, ftain from nmnfair p?";é\:icgcs' which
shemsereft the jntereft of their Clients may perhaps
o ’{’j” o, Jand in"need of 5 and if their Clients
i e {hould requite fuch affiftance from them,
wd of.  the quality of being their Proctor would
bhe fo far fromm obliging them to render
them fugh {ervices, that iy obliges them
on the ¢ontrary to gainfay and appofe
fuch pratices, and rather to abandon
the defenge of their Cliegts than to be
aiding to them in any unfawful courfes,
which they ought to hinder by all ways
that Juthee #hd Prudence may require©.

© See the Ovdmances of Chifgles VII, m 1448,

At 34, apd of Francis L. in 1355. 0. 10, and
others velaviug zp this matter.

IV.

This duty of Proftors to efpoule the
mtereft of thewr Chents withont thew
S .. Paflions, obliges them to exercife their
oy wth Munfley with that moderation, that
madz-rmm«z.lnildnf'ﬁ, and that Ci\’lll[y, which is re-
and 1o ab-ciprocally due among “pltfons whofe
fian from Profeffion is to demand only Ju{’tic%
all sanner .
s Mg, Without any private Intereft 5 and th

duty mplies with much more reafon

that of an upright fidelity in abftaining
from all manner of furprize®.

& They
ouplt 20
(uvrlfe

9 see the Ovdmance of Charles VIL m 1446, 4re,
18, guaied on vhe laft druche of thy Seihon,  Alrbd’
this Qvdingrice buch not a direB vejaron to tjus Rude,
et vt mpy b applied ¢0 it

V.-

PR . ‘ b atba Togde
5. Ty 1f ProQors, in the exercile ‘of théir
ongh o ‘Ofﬁce, .are obliged, to sbilain totally

of greater or defler confequence, and
more or lefs criminaly according to the
nature of the Affairs, the varicty of In-
cudents which may happen to be joined
with them, #d the occafions given
thefeto by the confufion which follows
from that multiphicity of proceedings,
fuch as 1n Sezmes of Goods, Decrees
and Orders touching the Sale of them,
and the ftating"the clums of Creditors,
and in other affairs of the lLike nature ;
where the injuflices of multiplying and
protradting th¢ proceedings, and other
ats of greater oppreflion, do often end
in mthm% lflf;s than the Tn of many
o

Families, oti the of the Debt-
ars, and on that ofi } reditors e,
g "V H :

* Nemo ex imdufbrgy, hat jurgum. /6,
§. 4 Qod. do poftul, .

It ssmorder 1o prevent vhe multitude of proceedimgs,
thas tny are exprofly probabited fo make any yew Wrs-
wigs, or 10 add any thang o the Proc+fs ugrr the Cifs
s derermunpd,

We forlud Proftors and ol others to make an
new Wriings, or to augment the Rolls thcn:th{‘
after_the caufe das beent adjudped, under the penal-
ty of four times the valuc, to be paid by him who
tianfprefles the faid Order; which Penalty 1¢ fhall
not be in the power of our Judges to mitigate,
and the ers fhall morcover be f{ufpended
from the execution of their Offices, tbe  Ordmnes
of Lewis XIV. m 4667, Ars. 13. of Cofls.

See the xemb Article of the fame Tutls.

V1.

Alrho’ it be the duty of Proflors not 6. 71e ¢/
to efpoiife the fuftice of their Cliénts,fee of Proc
and thar it would feem for this reafon 7 ‘;”‘Pl""
that a Proftor ought not, no more that /s o .
an Advocate, .to engage in the defence orde of
of an unjult Caufe, yet neverthelels she ddm-
their Office amplies Funttions which in #/fraswn of
the Ouder of the Adminiftration of Jul- 74 #*

. D P‘r—
tice gre neceffary to be performed even firned
in Lm;uﬁ' C}a.ufcs.‘ Thus for inftance, it even m wn-
is a Rule in the Order of Judicial Pro-s#f Canfs
ceedings, that thofe who are cited wo
appear ought to give an appearance,
and to conititute #;Proftor with whem

o proved Hoen che ong ang] injuftices of their the Plaintiff may. corry on his Caufe,
::;f":z"‘cmm;?éﬁh Rore, i chey chliged aud, Uring it o Jodgmen » snd iF he
lngih of  B0O% V@ fubfiituite theit ofn paflions i, who is cited dogs 1ot appear, ¢ default
which often ﬁh& ?qubf Sﬁd&«ﬂf L i NLS, ﬂh‘dy ddﬂﬂ“d i h’:“‘, W, fhe mu{.t'
proves :b:u o 66 Aeprave- the ine of their pay the cofls: .which obliges the Proc-
o Migilig by, mixing wih 1 views of - cor who is imployed, by » Defendu
theic own proper mterell, ‘whichat'is  againlt 2 demiand that is highly jut o
oy Jor thewm Yo Pioutin theexercife prefent himfif in Ju gi:ﬁm isy Yo
g5, Whether 12 bis by, appeat for his Glicat, "thay he may prey
i “i?y’i»&“% hey vem: the taking of 4 %a%nm&
ofy fypeifiucns him 3 sod how unjull fogver-the Caute
§ and Wstings, of this cfmdgﬁ miay be, yetcheProc-
o ,eans W ch tog, who @% Jnow 1,19 be fach,

l » Sl whishare  wonld pevertheldfy be At

pear’s
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earf; for his appearance may perhaps
}};roduce a very good effet, by putting
an end to the Law-Suit.

<

1 See the Ordmance of Gy, ¥hele 4. of - Prefenta-
tidns.

VII.

Befides the Funttions of the nature
of thofe which have been explined in
the foregomng Article, Prottors may
likewife exercife the Funéions of their
Office 1n behalf of unjuft Caufes in ano-
ther fenfe, and that even in cafes where
it would not be juftifiable for Advorates
to exercife theys, For whereas: the
Function of /gl - being - to give
counfel to thel tobliges them to
difcern between enfions that arc
juft, and thofe that ate not, and not to
undertake the defence’of unjuft Caufes,
Profiors may be ignorant of thc“ﬁgghts
of the Parties,' and are not boumd to
examine nto the Qgc&ions of Yaw.
Thus they are not bound to abftain
fiom ferving their Clitnts, except in
cafes of a crying injuftice, or where
the myuftice is known to them; for in
thefe cafes they would make themfelves
accomplices in an Injuﬁic:f:i by praying
or foliciting for their Clients, what
they are ,ﬁerfuadcd their Clients them-
{clves ought notin confcience to demand,
and what it would
thems.

. Sequdl
of the fore-
goony JAr-
el d

be . unjuft 1o grant

B Seo the precedmg Article.

e
L3

CVIL

'

< IX

The other «&;:ics ~*ofhPKm&ors' koo;nﬁ& ?-o}henm.
in acquiring a thotothgh Know, of 1§ Proc-
the [%ulesn%f their Px‘%ﬁ:ﬂidn, inc:%;iy- tarte
ing'thcmfe'lvcs* to the Affairs commit-
ted to their-charge, with fuch a vigi-
lance, diligence, and care, 2s ‘that their
Clicnts may not ‘be’ any way fuiprized,
and that their Caufes be carried on with-
out any delay's and likewile on their
part that they obferve with mefpeét to
the adverfe Party every thing which
the Order of Juftice and a fair upright

dealing may require. They ar¢ to con-
tent ﬁemgflw?uwith the?;-diﬁaxy Fees
and Petquifites of their Office, with-
out exafting any more than,what is fet-
tled by tfge Rules and Orders of the
Court’; they are to {erve the poor for
nothing, as they.are required to do by
Law; \theg are to' ferve thofe who by,
realon of their poverty, or becaufeof the
power of their adverfaries, are foreed to
apply to the ]udﬁe to have a Proftor
affigned them: they are obliged to ab-
ftan from all manner of Extortion, and
to beware efpecually of the crime of
compounding with thewr Clients for
what may be made of the Caufes with
which.they arc charged, or for a fhare
of it, and of treating with them o any
manner, wiich may directly or mdireét-
ly have the like cﬂ‘yc&‘. .

% Praterea nulluth cum htgatore contradum

quemy in propriam recipie fidem ear advecatus,

- nullam conferat padiouem. [ 6, §.2.C.de poftud.

See the fifeh drocle of the ficomd Sectron of the fol-
lowang Tith.

¢

. ) }  Ste'ip velaron 20 the capurity vequired in thofe perfons
2. Poiiws  Seeing the Functions of Profors are  who rxerifethefs Mf.fzf‘&"émw 4‘@: ties
are ot al-Lynired 1o whas relates to the Proceed- she Sruauh it 446, Art, iy, quoted n the foregumg
bowed to° or Aﬂigmﬂbm' in Couft, ‘gnd the ' JArticle. e that of Lewys XIL in 1507, Are. 118.
dmwuptbe!nﬁiu&i 3 e 1) o 4Bl ... and of Henry I1. ;s 1541, 02, 9.
wremgs  1nliruction o &%Fﬂuﬁs and that 48" 00 by Gndtinesce J{?hﬂﬂzs V. 1364, 2. 7.
winch Jme no pari-of tbéw niftey 1o Wiy OF  suwshe Ordinvnse of the '36* of Angult 0536,
sooflllfi 1o argue au ‘the Bar for theiy Clicts, Ohpasezd. ... - . o i
and found o cept in fo far a5 relites to therFune- & e 00 00 T 0
tlnmght#, " "ﬁi“ﬂl' m\' . \ .
thewClienss. tions 3 they are prohibited by - Qt‘gr - : sl

nankes 'of E;c,hmﬁuw_qy Wm&iﬂﬁ; X RO

which oy frye go eftblih widrfound /- o ‘ |

the Rights of. sheir Cliedts 3 /4nd thefc . 4

forts of Weifings ought 1o he'drawn up

and figaed by Advocaws®. ", "0

.%k .’ ) :‘)@ N ! '1 f;"hw,‘iin'ﬂ\\ih‘( '\gy. :

« W Bae itz 3 %er 3, of ¥l oo ,wh;

Fomr sy geiy. g

el St g -

e, g W) kil 10 ki M#W - or Tipaiaves, anc th

W?ﬂ 1 AT R Ve f i

o o T o i

Court, 4 0o P dily examined by olir

fid Court, wl fusll-hpie. 0 il

sha Seipl in SAAG) Y, .




Of the Funitions andiDuties, &e.

who call the Caufes at the tume of
Heanng yet feeing Apparitors do like-
wife exaicite feveral Funétioms mn cown-
won ith Baibffs, as tor example, Fa-
cuuongy Ordery .of Court, Sewsures of
Goods, Imprilonments, and othersy 1t
was proper to comprize under on¢ and
the fumc Scétion. the Rules which are
common o thefe two fors of Officers,
to -avord the making two Seétions of
Rules thap are altogether, the fime:
which will be of no manner of preju-
dice to the difin€tions which are made
between them,gn account of rbeir Name,
their Rank, and of fume other Func-
tions which may ditinguith them, fuch
as thofe ‘of Appantors for the fervices
which they do about the pertons of the
Judges, whether it be m the Couwt
where they admimifier Juﬂ!&, or on
occafions of Cercmony, or otherwifc.

[W% muft cbfiroe beve, that the werd Apparitor, m
15 proper decepiation m Loglad, s mane osly of
fiaeh Officers as atsend the Sponnl Corrts, 1o forve the
Procffes thereof, and ro perfurms the other snfertor Mimi-
Sevcal AdFs whick wre v quifiee for the cue Alrtmiffrasion
of Jeftice thevam. The Ofbcers wio astead the kxecs-
twn of fufuce o the Tomiporal Cowrts s England, are
dyfinguiflnd by the napws of Balifls, Sergeants, or
Tip-ftaves )

The CONTENTS.
t. Definition of thefe two gris of Offi-

LCra.

2. Two primcipal Funflons of Apparisers
avd Batltffs 5 Inpemations and Exe-
cutiony. )

Lutimarions.
4 Loccutions.
5. Other dupies of Adppariters and Bai-

s

L.
.. Defiue P;mntors are Officers appointed
tion of thefe or execuning the Orders of the
m‘%ﬁm of Courts of Juflice 5 which implies the
Offeers.

r v, . e ¥
mﬂ‘ Appatitors.

Tunctions of making the neceffary inti-
mations, ¢ither for carrying on the
Caufes, #n order to.obrain Sentence, or
for putting’ the Sehtence in execution,

and compelling the feveral pesfons that
maybe any way concerné the ufusl
ways, 10,4 comipliance with wharfo-
ever the Ordes of the Adminiftration
of Juftite 'miay render 1 3 and
Biliffs are dfoiOhcets; 3 r

another Title exercife the *fame Fuhe-

* Sup b ity s svensy o otices of S
P &Wgﬁ;?ﬁﬁwymyﬁ'ﬁ o ¥
Nor, 1L

* ferved the Procefs,

T 5. Sect.

r).
¥ D

II.

Thefe I'w.ihons of Apparitors rmdr

Balils my beteduced to two pune -
pd Tunltions 3 one, of Intimatidns, <,

(JW)) N

[al

v

* N
Citations, and the other, of Executions. »

-~ !
and Conftramnts; and each of thefe forty 277

e Sar

of Funétrons obhges them to the duties””

7

which ate fuired to them, and wihich,, .o

fhall be explunéd mn the Rales which
follow b

»
© See the following Articles.

11

As for Intimations, or Cuations, the;

Iy

duty of- this Funttion epnfifts in giving 7"

to the peifons to whom the Lntimations
are made, Copics of the Orders or Acts
of Court which they mtrmate to thems
for 1t 15 1n order 1o let them know the
tenour of thcm that the mnustation 15
‘neccflary; and they ought o leave the
fud Copies either with the perfons
themfelves, or in their abferice with
fome of their {ervants, and to return a
Ceruficate of the day on which they
: and to menuon
therein the very hour of the Service, in
fuch cafes wheren that exaétnefs 1s re-
quired ¢

€ The Returns, 6r Certificates, made by Serzeants, m
relgtio o azy Baccweson, Seizhire or rreft, fholl e, -
tion the duyy and the rpme of the dn, wlether bifne
or after ncon, Heat the fxme bave bein whade, awd tie
Smd Sergeants fonll (&t down at the bottons of 1] ey ke
turns wiat they took for thew Fees, and [gn the fame,

&c. The States of Blas, Art 3.

See tonchng thy matcr the Ordimance of Yrancis).
Are. 11,

IV.,

As to Conftraints, Seizures, bxecu-

Funétions, the duties thereof confift in
exercifing them with the meceffury
force, but without violence, and with
that moderation and humanity which
the Miniftry of Jiiltice dogs d);;nandﬂ,
in feizing ohly the Moveables which aic
liable to®be "attached,” léaving to the
Dcbrors fuch things as the Law docs
not allow to be taken from them by
Execution, in maling an exadt Iavenra-
ry of the Goolls which they Inize, and
in mot charging the perfonsinto whale
hands the ghings arc depofitéd with more
than what 15 really d&vcmd 1@ them;
and when thereris any refiftance made
to them in rthe execution of their Of
fice, €ithei by .thi: Parties “them(elves,

iii ‘ or

'

. Fxetn-

tions, Imprifonmenss, and other the like o,
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or other perfons, they ought to make a
faithful Report. thereof without adding
any thing to the truth.

& g5 to the moderation and humanity which shofe
perfons ought to bave who exscate thefe forts of Offices,
fee the Bdil} of Ambofe, ars. 6. which firedly probi-
buss Sergeants ro ufy any arrogant or mfolers language m

the Exeiutions wheven shey happen 1o be wmployed, wpon
pamn of Corporal Pumfbment to thofe whe dlﬂl‘;.

V.
oer Al the other duties of Apparfors
dutres of and Baihffs are reduced to their being
Apprtorss well gnftrated in the duties of ther
audailffi- panétions, and the executing them with
that uprightnefs and fidelity which the

Order o§

guilty of any Extortion, and 1o reft fa-
usfied with what may be lawfully due
to them according to the Uflages and
Regulations of the feveral Courts, and
in doubtful cafes, with what the Judges
fhall order them for their labour and

pains <. _

* W enjon owr Sovertign Courts of Fuflice, as well
as all other inferiov Cowrtss to vegulate the Fess of Re-
gifiers and Sergeanes, and wiber Monifters of Fughice.
States of Blois, Art. 159, 150.

This Order does kewtfe carry, thast of they sake
greater Foes than jl:f which ‘have been vegulated by
the Fudges, they [lall be purifhed wish death.

s vo all zhe ocher dutses of cApparstors or Sergeants,
fee the Ordmances of Philip IV, in 1302, art. 18.
art. 17. of Froncis L. m 1935, rﬁ;{. 6. art. 10.
amdin 1§36, chap 20.4r2. 3. And thas of Charles VIIL
m 1490. art. 3. y

SECT. v,
Of the Funitions and Duties of
Failers. -

The CONTENTS.
1. Definition of Failers. '
2. Theyoughs to_be appointed by Authe-

rity of Fufiice. L_NE

3. Two different forts of duties of Fail-
ers. ‘ n

4" They ought to bavea

«v the prifosers. - w)

5. They ought 1o ke smore partioarly
waschful ovsr, Criminali. -

8. Bofides the care of watching the pri-
fomers, Hhey ‘gt 10, fress tpom
with a5 much "bumanity a5 it is

lawful for them 20 foety fhem.

Juftice requiresy, mot to be

Wdﬁu
0 “‘A& . &y

. L

Ailers are the Keepets of the perfons 1. s
of Priloners, whether they be com- o ef ui.
mitted for Crimes, or for other caufes.
- II.

The intereft which the Publick hath 2. 74,
in the fafe cuftody of Prifoners, doesosh » 4
not allow that there fhould be any o- /e
ther Prifons befides .thofe in .publick ; -
places, which are fet apart for that ufes s, ™
and this charge of Primrs is a publick
Funttion which a bare private perfon
cannot exercife. 'Thus the Keeper of
the Jail ought to be nominated to this
Funétion by the Authority of Juflices
and it is an Office which the King has
‘the difp*’nl of = '

* Jubemus nemini penitus licere per Alexandri-
nam {plendidiffimam  awitatem  vel Agypracam
diecehim, aut in quibuflber ampesy noftrt pro-
vincus, vel m agris fins aur ubicamque domi pri-
vau carcens exercere cuftodiamn. [ C de priv. care
nbib.

[7% England, rbe C:}ﬂmy of the County Fails 15 1~
cidenz vo the Gffice of the Shertff, and mgumm from

i, exeept m fome partcwiar cafes, as i the Prifons of

the King’s-Bench, and Marthalfca m Surrey, rhe
Cuflody whereof 15 particudarly excepted from the She-
riff, and referved to she proper Qfficers who have the
Grapt theregf,  And althe’ the Fad 1 felf does belowg

" 10 the Kmg, and is 10 be repamed at the common charge

of the Gounty, yes 1t belougs to the Shenff 10 pur m
Juch Faylers or Keepers as be will anfwer for, and from
whoms he owghe to take good Securny to sndennify fum.
Stat. 14 E‘f 3- ch.1o. 19 H.7. ch 10.]

III.

'T'his Funétion of Jailers implies two 3. T
different forts of duties ; the one is of 407
thofe which refpect the Pyblick, and/r' 7
the perfons wha.are interefted in the 7,
fafe cultody of the Prifoners; and the
other of thofe which relate to the Pri-
foners themfelves; -and thele two forts
of duties are reduced 1o the following
‘RU’CS’. . . Lo, »

’ IV - ¥ IA ' X T;fr
 The daty of Juilters towardy shé Bigh- + ™
lick, and the §

e perfons who aré interefied 24 ¥
in the fafe wgdo%vf prifoness, cdnfifts i‘;’::bfd
in having a watchful eye over chém iz 0 4e o o
that I:hcynfarchcto san{werable fOtM e pryoners-
I7:‘{45‘@“?‘5‘ iy 3613, GXCCpL Where
they ndrrefmgg&fom, ﬁbmﬁ | cannot

"be nnputed £0 1

i

\
-
e LNy

S m\‘ o ”‘wt«"_, .- . v
. ¢ R Wy ,
+ Befides 'the cdig of \’Watqfﬂng"‘*‘thc 5. Ty
0

~Prifoners, 'to prevent their eftapd,” forauh

* what
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what caufe. foever jt be that they are
commuitted to prifon, thé care of Prifo-
nedgccifed of (Cimes obliges molgc-
over the Jailers vo-keep the faid Crni-

ynore parti=
cularly
wat bf
over Crom-
uals

feeum er.mnofos ‘ncludit:  hac Jege Hoamus, ut
enggr § peenz quilmas permixuone junge .da eff,
fexu tamen difpaes diverfa cagthprum ¢ tu-~
tamina jubeantur. ! 3. C.eod.

nials' in Jvons and ‘Dangeons, vehen it 154

fo ordered by a Court of Juftice. - The
ought further to mtake care that tho
Ofienders, and all pthers who are charg-
ed"with ‘Ctimes, ‘for whofe Trial’ and
‘Conviction it miay beancceflaty thay no
Eeﬂ&n Mhotld Have any aceels 1o them,
¢'kepy finttly purfafitito the Order
that jis:gwen “#nd 'that nothihg be dé-
livetéd {ito theit b
duly vi{“rgcd ‘and examined, whethet it be
anf"tﬁiﬁ'% that may ferve as‘an Iiftrac-
tion to the Crimunals, to help them to
elude the proofs of the truth, or'fome
inftrument of death, or poifag, to thofe
of whom there may be grotfhd to fear
left defpawr fhould move them to antici-
{itmhthdr Condemnation by a voluntary
at

VI.

6 Dfides  The duty of Jailers towards the pri-
the wre o fonersy obliges them to join to the fafc
rchn ] .
s ”fs_ cuftody of their perfons, all manner of
mf«;,le,q humanity b that is confiftent cherewith,
ourkt 1o whether it be in what relates to ther
seat them Lodping ¢, and tire Furmiture thereof,
b oas :
wik therr Diet, if they bave the charge of
minch hu- . o L(y X Friend
ey a5 iby theeceiving vifits from cheie Friends,
it u/wfu:when that may be gravted them, and
for 4Uem- 0 the other civilitics and kindnefles of the
flew them Yike nature.

® In quacunque caufa reo gxhubito, five accufa-
tor exiitat, five cutn‘publica foillcitudinis cura pro-
duxerst, fatim debet quxftio fier,, ut moxius pu-
natur, snmoeens abfolvatur.  Quod i accufator
aberut ad tgmpus, aut focrorum prafentia neceffa-
ria videatur . 1d quidem’ debet qudm celerrimé’ pro-
curatl.  lateren vero reum ckinbitefh' vea per for- ¢
yeas manicas & ioherentes mitts epartet,
{ed prolxiares catenas, fi criminis qualitas etiam
catenmum dcerbitatem poftulaverit, ut & gruciatio
defir, & pértianeat fidi’ caltetlia, ' Yero
fedis mtimz tenebras pati debebit inclufitsy i u-
farpata luce vegetari, ac fublevar:: 8¢ ubi nox pe-
aminaverit cuftodwm, &y vefibulis carcerum, & G-
Roribus %m xebip1. ag rpvertente sterum die, ad

frmari dolis GRim illied o8 piblicu lumen c-
i, MG peenisccarceris pev, . gitod inno-

ands watil it he firft

e

SECT V.

Of ke Funitioms and Duties of
Publick Notaries,

+

¥ THE Funétions of Regiters and
Proftors, and thofe of Apparitors
and Bailiffs, arc exereifed either for the
Admittiftration "6f - Juttice in the Su-
reme Courts*of: Juttice, or elfewhere;
r executing the Orders thereof, and
are thereby ditingmthed from the Func-
tions of Notari¢s, which are exevciled
out of the Courts of Jultice, and with-
out dny neceflity of their having a par-
ticular order or warrant for exccuting
them : but their Miniftry is exerciled
voluntarily, to engage either by Cove-
nants, or otherwilc, thofe"who'are wil~
ling to give to their Obligations, or ¢-
ther Aéts, the publick Form which ren-
ders them authentick ; whieh is the
proof of. théit truthy and which gives
to them a full and perfeét execution, as
has been %lréady remaiked at the ehd of
the Preamble of this Title, and which
‘fhall be hereafter explaned in this
Section.

pah

The CONTENTS.

1. Definiton of Notaries.

2. Different forts of Fanttions of No-
tavies. .

3.~The) ought not to go beyowd the bounds
of their Fanghion. '

4. They are obliged tv kecp carefully and
diligently  the Original Minutes
whith are depofited with them.

g. The confequence of the AFs which they
[peed obliges them to great fecrecy.

« O Qtberdppies of Notariss.

)

erad Drer "offidiod pedue wini- . T g

petTe B o NPeie
; * 4TS - g N B ¥ sic Jp

» davgyant fibza2os sudighy E"%" ir, préfenge.the ¢ er of the pub-
ot B i o w0, St o oty o

M ¥ r T . §o 1 k Y f A& C
debigurn toropus jnedia, aut quocungue mode ali-  TICC Yyhﬁﬂl&mﬁkﬁﬁ that tho € [MAg carry
quis fratomun exbaulifit, 8 now fatim um pe-  dlong With' the e prodf-of their
mes quam-officignr cutbodix cft, slque s mii- * e " for WWidréas privafe Adts which
g:,wl, Pt Wecengtnl.‘wﬁ‘& aﬂru(ﬂvd < dré 5 ;ﬁy"i;ﬁmcw eythemfelves,
A Quoniars woun apeie conclive peiiilie  arbTiaB1E b Bo Calléd th'icfbion, un-
Vo II. ‘ Iiii 2 til

t
d,. 10 1.Defurion
in of Notartes.
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til they be verified, and proof made them, and to know how to’diftingtith
that 1hyev have been §i ncdpby the per- 1n tac Alts, where there may besocea-
fons wholc names they bear; 4nd altho’ fion for their Miniftry, betwean thofe
the truth of the faid private Ats fhould K whereof the: forms are fufficiently
be conttffgd or proved, yet they do not "known,fo them, and thofe which are
give 2 Right of Mortgzﬁ;c on the E- of fuch confequence 45 to demand morc
ftates of thofe who bind ‘themfelvesy fkill and lcarning than is requifite in
wheteas the fame Aéts fped before No-  their Profeflion, efpecially in places
taries, whether theke be only one No-  where Notarics are lefs fkilful, and in
tary with Witneffes, or that (there affairs where the "difficulties require the
be two Notarics without , Witngffes, advice of Advocutes 3 for altho’ it is
atcording to the different Ufages of the bufinefs of the Pirties themfelves to
places, are Authetitick, and have this take good advice, yet it is prudent for
effect, that their truth is proved by Notaries not to uhdertake a thing that
the Signature of the Notaried, and that 18 beyond gheir capacity, and at leaft to
they give a Right of Mortgsge. Thus acquaint the Parties of the difficulties
the Funftion of Notarits imiﬁiﬂs akind which they are not able to underftand,
of Authority, and voluntary Jurifdidti- and which it is neccffary to have ad-
on, which they haveby vertue of the julted, as in T{ania&ions and other
Title of their gfﬁccs r thele two ef- Treatics. :
felts.

v.
1I.

i

:.Diferene  Seewsg 1t is nece(fdary in an infinite
fts of  number of divers A&s, ‘that they thould
Fudivuof e Authentick, d. that they fhould
Y have this charafer-of the publick Form
for either of the effells mentioned m

the proceding Arricle, the Funétions of
Notaries extend to all forts of Aéls,

3
Seeing there are many A&s paft be- 4. 1wy n
forc Notaries, of which the Originals, o8l ¢4«
which are called Minutes, ought to befs 1 ¢
picterved for ever, fuch as Contraét ,{1','1',‘{,‘1,};’

of Marriage, Dceds of Gift, Contra®ts she mmi

‘of Sale, Teftaments which Teftators arie

Jeave 1n thew ouftody, or which after™”
thewr death are depotited, in the bhands ),

“swhere the Heirs dre Minors, or where

where this formality may be, neceffary, of a Notary, and divers other uéts;
fuch as Contrals of Mawringe, Tefta~ it is the daty of Notares to preferve
ments,  Doeds of Gift, Partherfhips, carefully, faithfully, and in good order
Sales, Exchanges, Contralts of hiring all thofe Oiigmal Minutes, and to
and lerting to hire, LFQTC;% Tranfaéti- grant. Exemphibications of them to the
ons, Compromifes, Obligations, Proxies, Parties, and other perfons who ought
or Letters of Attorncy, Aflignments, to have them, or who have a right to

Delegations, Acquittances, Tenders of ?cmand them ; and they ought to take

Money for-a Payment that-is refufed, or  for drawing up the Aéts, aud for deli-
for 2 Power of Redemprion, - and all. wering gue authentick Copies of: chem,
other Afls: Notaries may oo muke | 1o morc.than what s due by Law.
Tnwerraries of the Goods of Succeffionhs, , .

the Heirs are defirous ‘to eojoy the be- V.
Tefit of ap Inventary, or inthe'eafes of .\ py
Succeilions that are’ dbandoned, of the |

Effolts belonging €& Ba ot - many Alks which. are:ipaft

tatien " makey it 2 duty

L
e ‘cotdziquence of keeping fecrer ;. 7 w-
fére Nb- figuent Y
iicunibent on'P 4

‘thcl‘s, acc g as "‘thwﬁ im wﬁd thtm 0 .h . -bl ’ﬂl f- . l?/)ub
"t : ) , eep inviblably the fecret, 00t 5y yiin
%0 ﬂ{é“‘ﬁ‘!"‘gﬂgx by tho bartics con- wfgrémwwm bettwben phe Partics on
e ey fﬂlﬂ?‘ﬁh* for ot before thie AGs arc' fighed, bt 'alfo “of s -
e o sret Fo e s+ the Afks themfelves after: they arc -9
ks o%‘ﬁf;‘&'ﬁ’! fbﬁi‘*’ 3 ,1; +nithed.y for if Notaries are bound ‘1o
g ol 56 b oo ocrecy tven.in relion to Agls which
| Wi oy gk el S . SMR L b v S
U TR T s B e i e
v - .,'“ "‘»‘ ) T '[' 3 Ji o 3 ; ;
5 Thy | Thele Edis Pidlions 9 f &&» which they ‘cBmididniare withour pre~
onght v mﬁe’g‘, Phufevey %’YJ iy mwjng . REht of this fngm
g0 bomd chyeic’ Office, oBfifth - ehert zif”" ' g"’%vﬂmw” ts, and other Afks of afl kinds,
o shew  Place to hay apucity Sor ekernifing Wwould tend to difturb the peace of Fa;’
Frencion. jat he
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mikies, and would ocesfion other great

Inconvernencies, for which ‘thewr infi- .
delity or indiftietion would make them a;{"' st il g "-"':M‘l}
anfwerable, both towaids God and to-  ° FFIEIFIIRITER T e s J7
wards the Publick, agcording to the

uahty of the fatts and the circuffi~
ances. *

TI1ITLE VL

vi, Of ADVOCATE .4

soberdu- Al the other dufies of Notaries are
ses of No-reduced to the having fuch an enure
vares. " fidelty, and waking all poffible care to

#9|L.tho’ Advocaics e not of the
B4 number of Officer, as all

avoid m the difcharge of their Func-
tions cvery thing that may be contrary
to Jufhict and to Truth, fo that not
only they ma&' commit on thar part
nothing agamit either of them, for that
would be to violate in the higheft de-
gree thar fift and chief duty; But
that they have no hand wm any fraud,
m any furprize, and that they*even
oppofe all fuch ways if the Partics
fhould offer to make ufe of them;
and that in fine they make themfclves
inftruments of promoting Jufhice and
Peace between the Partics, da which
depends the quict of Famihes, the fe-
carity of their Eftates, the validity of
Engagemente, the ties of Partnerfhips,
and of all forts of Commerce of the
greateft moment , and that they meds
ate and negotiate affaiisiof the gieatett
confequence to all perfons, 1n a mannet
thar 1s fuitable to Funétions that are fo
neceflary and of fo great importance ;
and they dught to propertion ‘the pro-
fits of recompence whrch they may
pretend, not to this 'great confequerice
of ther Minftry, but ro that which
Ufage, the Regulations of the places,
and an upright integrity altogether woid
of nrereft will allow them to take,
and moderating even the Fees which
they may juftly clum with refpe&t to
perfons who are not able to pay, them
according to, their labour 5 and that in

nfideration that they receive  fre-

coily. Gratuites from oshc‘:agﬁrfgm

abowg what they could nably
expeCt 4ot their labour.

2] thole arc who excicile n the

PEW] Ouder of the Admintiation
of Juftice the Fun&tions which we have
been fpeaking of hitherto ; yet fecing
the defign of this Book is to explan
the Funéhions and Duttes, not only of
the Officers, b?‘nﬂb of the other pe1-
{ons who partake in the publick Func-
tions; and that thofe of Advocates re-
{pect the Publick, and are a pait of the
(grder of the Admimitration of Juftice
they are likewife a part of the fubject
matter of thus Book: fo that v is ne-
ceflary to explain herge what are the
Funtions of Advocases, and what are
the dutes which “Wre confequences
thereof.

The profeflion of Advocates, is to
give counfel m Affurs that are propo-
fed to rhern, and to plead and write for
the Parues who muuft them with the
management of their Caufes, 1f they
find them to be juft. Awd feewng there
are few perfons who do not fome time
or other {tand v need of the aflitance
of thole Functions, that mdny are ob-
liged to have frequent recourfe to
them, and that often for Affurs which:
concern their Honour, theic Eftaves,
the ftate and condition of their Perfg
the peace ahd:quict of ther Famili
and where their deareft ‘and mof im-
portagt mierefls are at ftakey the confe-
quence of this Miniftr¢t of Adlvocates

ives them in the Publick fo donfidera-
lc a Rank of Honour, that wt know
that at the time that the' Common-
w&alth og‘nfnm Walf in its moﬁl:l flou~
rithing condition, the ns'who oc-
wﬁ the firth Digaities'in the State
ihed themlelves likewile by the
Funéion of defending in Courts of Juttice
thg Caufes of thofe who made choice of
thetn for their Patrons and Defenders,
and whom they ‘called their Clients;
and they embrgced that smployment,
that’ théy might thercby haye an occa-
fion to giy?’ rgof on o hand of “their
Cougﬁge‘ (’gﬁl aufés which ' engaged
them to fand up in defence of Jultice
opprefled
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w L g
oppreffed by perfons in Power mgﬁyAg- ‘
thoritys and on the other hand tor difs
play their Learning and  their “Ele-
quence 5 and by thele two ways they
endeavowred to dcquire at the Tame time
the univerfal clteem of the whole Re-
publick, and the'lgve and affetion of

j tholc who had been their Clients.
t was becayfe of this fingular Honour
ahnexed £o a Profeflion which had all
thefc adyantagesy , ¢hat ir was exercifed
without any feg or reward, and that
fome Advocates having begun to take
of their Clicnts, either prefents, or fome
other payments,- one of the Tribunes
of the people, Cingins by name, canfed
a Law to be made, which was called
after his name the Clgcian Law, by
which this Comincreeifibas prohibited ;
but in proces of vmepeople began ro
think; thac fuch @ Commerde 'was -jult
and reafondble’s and it certdinly is
‘according to the general reafon, that
evary Service  deferves a2 Recompence,
either from the Publiek, 'if the Punc-
tions which aMfwerciféd, fegard the
Publitk; ot frém particylar perfops, if
the ‘Services whinﬂ‘nme rendred be of
fuch a nature, as that they would be
chargesble to thofe who réndér them,
when the peifons who "reccive them
would reap'a confiderble: profit thero-
by, - without making a-grateful ‘return
for them > and fince’it is juft thar the
Minifters of the Gofpel, who are bound
to ferve the Church. without Covetouf-
n;fs, ﬁ:n%’}ﬁ&“ ::;;thw gié;i's‘ tignn ';hgt
‘of “theit fivate iferedt;” hiould not be
‘without a Sbllleqed, dnd shic cite
Id betaken to give-icchem. altho’
‘they fhould" be efit in demandin,
&3 STk o e vy o
“Fmﬁﬁiﬁf’ﬁ mélgrw \?i\ ,:u-).gg‘;@?' M‘Whﬂ
extigifes-iken secnmpenct fuitab

8o':

renders.

mof

te tachis -
labour, and tmht;ﬁwﬁ@& which he |

| t ultho) the Profeflion 'k
of Advorates b€ ‘not exercifed pow- . wb"

feffion; ¢nd’ the Atr" of witting anl
Tpeaking voell 1 ‘And «ds for ¢hé" Flea;-
«&“oﬂg'tko haye ‘it #pright, apid'ts
joir to the uprightnels of his'intedtion
Pghatitable difpofitiorl ‘to” defend’ his
Chihts, " and efpecially the Poor, the

' Widows, the Orphans, and othier per-

fons who groan under oppreffiort, dnd

he otight to be armed " with 2 Refoli-
tion, a Courage; .and ‘a Zeal that ma
apimate him agaiti®’ Injufticé, 'ahd
him up to defend Juftice' and Truth 2=

ainft " all perfons ' whatfoeyer. WithHout
g?ﬁin&ion. "1t is 21}' the help of thefe
qualities thi#t an Advocabe ‘may’ acquire
an Honour far fitperior to that which
thofe perfons "#cquired - who exercifed
this Profeffion 4t Rome, Wwho had no-
thitg elfe i view befides their own
glory, and whofe merit was’ chiefly
owing to their Ambition.

3 If we have fown unto yE)u f#frit{:al things, isit
a great thing if we fhall reap your carnal things?
1 Cor.1X. 11, . ! .

Do ye not know, that they which miifter a-
bout balygings, live of the things of the temple?
and they"Which wtit 2t the lar, are partikes
with the altar? Even fo hath the Lord ordained,
that thofe which preach the gofpel, fhould hive of
the gofpel. . 26id. verr13, 14, X

« It is becaufe of the nature of thefe
Funftions of Advocates, which are fo
freqaent and fo neceffary to all perfons,
and which are of fo great com{equence,
thae it. js realomable shat every onc
thould chufe an Advocate adcording to
bis mind, wHo may hive the endow-
ments which he defires ; and the im-
-pertance, of . this., Profefion makes it

ho' . neceffary thar there thould be Advocates

of & great capacity, and of a long ex-
perience, and who tmay be endowed
‘with fingular talents for Caufes of the

atelt moment, efpecially in, the, &~
o Couas, o Tadicutart, whi af
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to any particular fet of Officers, who
fthould have the fole right of exercifing
the Functions thereof, exclufive of
others. Thus in Fréfice, for exercifing
the Funétions of an Advocate, the only
quahification that is required, s h&-an
of having the Degices of Batchiflor
and Licenuate in the Faculties of the
Canon and Civil Law in fome Unwer-
fity, and of taking an Qath n a proper
Couit of Juftice to execute faithfully
and dibgently the Funétions of his Pro-
feflion.

It is upon thefe grounds of the Na-
ture of the Mxmﬁ;y of Advocates, that
we muft judge of the d&al of therr
Funétions, and of thewr feveral Dunes:
which fhall be the fubje& matter of
two Sections ; one relating to therr
Funftions, and the other concerning
therr Duuics,

SECT. L
Of the Functions of Adcates.

The CONTENTS.

1. The firft Funflion of Advocates.

2. The [econd Funttion of Advocates, 20
undertake the defence of Caufes, 1f
they find them to be saft.

3. The third Funéhion of Advocates, to
drow up the Writings.

4. Particular Funtlions of Addvocates in
certain Courts.

5§ Affnity berween the Funttions of Ad-
vocates and Prodiors,

* The confequence and dsgnaty of this Fundbn wis
formerly fo greas that v was emeuI by perfovs of thn
bighefi Rark i the Commomwealth of Rome, an 2w
ume that s was m ats greateff [plondor; and even
At this de it procures a viry great Honowr $0 all
thofe who exercife 1z purfuant to she Rules winch fhall
be explamed, L

IL

The fecond Funétion of Advocates, 2. T fe
is to undertake the defence of Caules :":‘u";‘:;’;:
that are put into thar hands, if they . o
find them to be juft, in order to plead wnderrake
them in the Courts where they excreife she defonce
their Profeffion, whether it be the me- o €
nts of the Caufe it felf, if jt is npe for?, thy /

. A them to br
Sentence, or the Incidents which may ;..

deferve to be argued by Council b.

* Qu !nbormtiuﬁ fpem, vitam, & pofteros de-
fendunt. L 14. C de advoc droer, gmdicior.

This duty of Advetates to snderrake the defence of
Canfes which they find 10 be guft, wnples that of a-
bandomng vhem, 1f nfrnnrdjx theyy flowld happen to
difeover any wyufiice w them, -

The Miuftry of Advocases empliss two different Frenc-
teons, which are the foundations both of tba digmty of
that Profeflion, and of the Rules of sher duties, thar
of the Cownfel or Advice which they onght ro grve 2o
bhe Parvives who confult themw, and that of the d
of the Canfes which by bave aduifed to be under-
taken, In gromg Cosifel or Adwice, they perform
the Funchwon of Fudges sowards thar Chents; and 1n
the defence of Caufes they veprefent therr Clenes befors
the Fudges.  As Fudges, and the firR Fudges whroh
ther Clents have, they ave bownd s0 declare smto
then Fufice and Trsth, as pronouncing to them the
Fudgment.of God bimfelf ; and as thew Defendprs,
they ough 1o reprefent shew-Clunts drvefied of all
pAlims, and to defend them bifore the Fudges as m
the prefence of God.  So that Advocases are as n were
the Mediasors of Trwth uma detween the Fudges
and thor Cliensss for they ave the difdenfers of Truth
and Fufheo in vofpelt of the Clnts, and thy ave the
dtfenders theveof warh regard to the Fudges. "It 15 thu
digrty of therr Mmniftry which gvves thea this
2age, that asshe Stripescre bath gruem the name

God 10 thofe 1o whom God commuts this Aszhonigy,

makmg thewns Fudges of other Men, fo it has given

' . ol R A s

T The HE firft Funftion of Advocates, < o ® 4 o )

Fun&wnﬁr{} is to give their advicc concern- ¥ Juigs of #ll .

4dvoces. ing affars, about which they are con- .
fulteds fuch as o know if He who alks 11l
counfel ought o undertake a Law-Suit;
if he ouggt to fubmit to & demand that The third Funétion of Advocates, is;, 7
is made to him, or if he ought tode- to draw up the Writings thar are ne- zwd Func-
fend himelf againftiv; if he oughtto ceffary foc WZE on the Caufe, in or-#= of 44
appeal from a Sen or acquiefce in  der to eftablith the precenfions of their 772"
it; if he ought o E-:lzm a Requeft or  Cliens, whether it be by Arguments;s 1o
Petition agantt o Decree, or ¢ deduced from the Law, or proofs ofmgp.

with it; he t to regulate the Falls, ariﬁnfg from or the exa-
ipofitions of his enty the con- mination of Witnefles, or otherwife,
ditions of a Marrhage ent, of an and vo confire the contrary fions
Agteement ; and hpw he ought to car-  of the adverle by the ways,
1y hinfelf in othgr difficulties of the and in general, to draw up all the feve-
like nature, in of all kinds=. ral Writings, Demarids, nces, Re-

plications,
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plications, to prepare Arguments on ways that are worthy of it: which <_)b~
points of Law, and others, which may liges Advocates Yo the duties which
reqwire the aflutance of ther Muni-, fhall be g.‘xp!zuw in the following
frye, , Scttion 9.

* By ‘? or linance of Charles V. m 1364, Ari. 3. * See the follomng Seiton,
of GharleSVIL m 1446, arr, 24. and 37 And by *

that of Charles VIIL m 1490, art. 92. thty are re
rruncd to diaw ther Weitiugs 1 as coicife A muner

as s poffible.

v. SECT. 1L

o vamen- ‘Thete are other Fun&ions of Advo- e Daties o
tor Fawds cates, whith ate pecuhar to forae Conrts Of the D of Advocates.

cs of dhot o Jufhee, and not common # all.

e “Thus in [7 i, in fome Courts it is The GONTENTS.

carr . the bufinels of jan Advocate to pray . )
that Letters Patents or Commiflions 1+ Firfb dyty of ddvocates. '
for the principal Offices in the State be % Advoiatgs who are named Arhn‘fatam,
theie regitied, and to make an Ha- fj“ﬁ”t to have the capacity of
sangae on thar occafion. Thus i the  Fudges. .
Royal Courts, where there is not a fuf- 3+ 70ey ousht tp defend therr Canfes by
ficient number of Judges, to try Of the forve of Truth and Fufts.e,
fendens, who are to be these tried withe and_not by falfboody tfranfports of
out Appcal, by the Provofls of the * paffiony 1t rows wos sy Ke.
Muclchals of Framee, the Ordinances + They ave probubited to mantas or

dnect Advocates to he taken, to {upply defend amuft Canfes

the mumber of the Judges®. Thusin 5+ They.ought #ar 1o exercsfe therr Funi-

the fume Courts, and other 1pfer:or tions out of a motsve of Gam.

Cowts, the femor Advocate, in the ab- ‘

fence of the Judges, fits upon the 1

Bench, and performs the other Funéh-

ons of 3 Judge, as the fame is hkewife HE firft duty of Advocates, is: 1wt
dire€ted by the Ordinancesé. Thus ;- tg, render themfelves capable of o of 4/

the Junfdichons .of fome Sencichals, their Profeflion®, riot n fuch a manner* -
and in fome Prefidial Courts, the Advo- s that they fhould be obliged befoie
cates excreife the Progellion of Proftors, they enter upon the cxerciﬁ: of their
filgictions both of an  Profeflion to be capable of all the Func-
- Rpockor £, tions of it, of pleading all forts of Cau-
¢ e s Oxdnn of "“gf e g:s, ar;‘d of gx;;ng cmtmfcl :innd :{dvxcc;
e { 2 a0 arch, 1§43. ur they ob not to undertake an
o Q%’ Mf’; Jﬁ?ﬁ%‘ ;’&ﬁx% “} A"ﬁ”ﬂ’””’:”l Fun&iog, m%lcfs they have armcapacigr
we. 2. v o Deceinbety. 150, w15, o dfhs 10T 3ty nor engage themlelves any far-
of Adtscares, rhe founy Brobior ccorcles the Bwnaw  Ther than in propottion to the Experi
of J‘{a’wmu in the ‘fmnf{ ﬁrﬁﬁc’ffom ence which rhey have vauirf:d ¥ Fc'),,l

Phe tlage of che Tomds Where wf:c‘ﬂvwhﬁr " i e i \
A ?;m%’ . skt of by s SO there is this difference between the ta-

At Ordians of Orloans, whishpeenaes  PRCIY0F Advotates; and thar which is
.:!11‘!-0[4)‘?: 10 oxurisfe the, ua&«:u b;'tbwq’; A%my:: 1e to Juggéﬁ, that Advd en-

aiid petform theg
Advoupic an

and Erofier, - . , s ge. themfclves yolumtarfly in ' theth
‘ C ‘unitions, actording as they ate willi

ki £t V o ey o Y ‘;n‘ fu WM* ﬁ“‘; Qwﬂﬁﬁm mf*a\b
SRR Jadges camnor ket upon i becercife
of zheir Office, uitcll they have firft op-
0 m the very ifeang, to
5 o
'

-

i wy
u L o ) ¥ “ﬁ?\ﬁ %"’r“,

. agimy A1 tHe FunBibgl of Alfocstse’in
AN Miniftry of Jui?&cci,’.f "are
Ksmétions of paey " tber] far ‘ﬂfﬁ {labp orT 'MM df
i el £ ST

hy coft &3 Uigdions

16}, i~ ‘m;ﬁfﬂ@
"m ! th “4' &
dﬂ‘ﬂhta MQF"

ALY
v

e onarciot ”?x%mgﬁ’éf

Y.

" .

have a depree of cag;;pity 4
i

%0 For s W 0 W 050 of Frunl e
90 & s

otiie” Orditiniy, bith ghoRibts

ﬁm&m;f w&ﬁmk.w %w tog iithen tgz-r
Degrees,. which wye. M M,cm i pie

y ﬁ;{m’eﬁy. Lhanh bl ‘

See
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See the Ordmancs of Francis 1. m 1935, are. 1

[ix Englnd, wo perfon 15 admitted 0 pradhice as
an ddvocate m the Cours of ddrches, and other fupreme
Courts Ecclefiaftscal ‘Fursfdsction, or m the High
Court of Admpalty, unal tiey have regularly tiaken
the Degree of Doftor of the Cruil and Canon Law
one of the Univerfivies.)

1L

, Adwo-  Inthe cafes where Advocates are cal-
¢ « »ho led to exercife the Functions of Judges,
o d s has been fad in the fourth Avucle of
o the 21 eceding Setion, they are obliged
o byue ehe TO the fame duties of capacity, integri-
aprey of tyy and application, as_Iudg::s arc, ac-
Jege cording as has been explathed in the
fourth Titleb.

b See the fosrth Ariicle of the preceding Sedion.

.

III.

50 They As Advocates arc to reprefent their
ongr o de- Gl onts without thar pafiions €, fo they
[t ot to imploy in the defence of the
w2 rmoit it Caufes, nothing clfe but Juf-
7 .+ anditice and T'rach, and to abftain not on-
7 adiy from advancing untruths in matters
wee fib - GF fadk, from all difingenuty, from all
;flu‘ 0?;';;_ manner of furprize m therr rcafonings,
ton - and from all other unfair praéhices, but
arrs words, ikcwife from giving 1ll langaage, fiom
be. tranfports of paflion, and from every
thig which may be mconfiftent not
only with Juftice, but even with the
decorum and refpeét that s due to the
Seat of Judgment .

¢ See the lnft Areyle of the foregomg Selfron.

d Ante omnia astern univerfll advacats tta PY@-
beant patrocima jurgantibus. ut non ultra, quim
Iitim pofcit utibitas, m heentuam conviciandi, &
maledicend: temenitatern  prorumpant,  Agant,
quod caufa defiderat, temperent fe ab juna.
Non fi quis aded procax fuerit, ut gon ratione,
fed probris putet efle certandum : opinonis fuz
impunutionem patictur,  Nec enim conniventia
commodanda eft  ut quifguam, nepotio derehiGo,
in adverfaru (fu1,) contumeham aut palam per
ant fubdole. " Preetered nullum cumi co lltlme
contraétum, quem 1n  propriam  recipst s
igeat advocatus nullam’ conferat pa@ioncm. L 4,
&1 ¢ 2. C de pofful

The wdivaices of France contam the fwme probibi-
sions bork ro Advocates and Proflors, upon pain of
Jufpesins From shoee Office. and of & Fme at difeve-
sion:“ See ¢he Ordinance of Charies VII. i Apwi,
1453 &t §4u .

L]

+ Thyan EF it is mot mwocmﬁ to

proied defond Juftice by any unfir means,

0 o much lels is it ]awﬁml!zr them to main-

. Cue. 1910 of defend Bnjnft Caufes ; and

fei tha‘f;: wh.IpI tranfgrels this dury reader
or. IL

A
them{elves accomplic.  of the muiuce
of .their Chients, and ¢ ulty of penjmy
by bicach of then Qath 3 for by then
Oath they fwear to obferve the Ordi-
nances, and they prohbre them to man-
tan or defend bad Caufes ; enforcing
the fud prohibinon under the penalty
of making good to the Paitics all their
Cofls and Damages«

¢ See the ffty eighth Mrcle of the Ordinance of
Orleans

It wondd be very flyance o Advecates [hould be
allowed o defend a Canfe thag 15 m o ofePy urquft,
for « wordd be to enit the Trbunals of Fufiice o
Sanguari®® for Robbers. '

¢ By the Roman Law this Oath
was reaterated n cvery Canfey where the
Advocates after Conrellat or of Suit e ¢
obliged to [wear npon the Holy Guliess,
that they would defend with all thar
force what they fhould judge t9 le true
and jufl 5 and that they would abinion
the defence of the Canfe which they fluuld
find at firff to be wnmfly or of whih
they fhould afterwards difcover the In-
Juflice. )

Patroni autem caufarum, qui utrique
parti fuum praftantes auxilium mngredi-
untur, cium bs fuent conteftata, poft
narrationem é{;mpoﬁmm, & conuadic-
tionem objectam, 1 quahicumque ju-
Jicio majore, vel minore, vel apud ar-
bitios, five ex compromiffo, five aliter
datos, vel cleftos, facro-fanfms Evan-
gelis taltis juramentum preftent, quod
omni quidem virtute ful, omnique ope,
quod verum & juftum exiftimavennt,
clientibus {uis inferre procurabunt, nihil
ftudii relinquentes, quod fibr pofiibile
cft: non autem credith fibi causd cogni-
ti, quod mmproba fit, vel penitus def-
perata, & ex mendacibus allegatiombus
compofita, ipfi fcientes prudenteique
mali confcientid hti patrocinabuntur,
fed & fi certamine procedente aliquid
tale fibi cognitum fuerit, 4 caufa rece-
dent, ab hujufmodi communione fcle
penitas feparantes. /o 14. §. 1. C. de
Judse.

This Oath was not only taken by
Advocatesy but all forss of Fudges, and
even Arbitratorsy, were likewifé obliged 20
take if.

Sancimus omnes judices, five majores,
five minores, qui 1n adminiftrationibus
pofiti funt, vel in hac regia civitate,
vel in orbe terraram, qui noftris gaber-
naculis regitur, five cos quibus nos au-
dientiam commirttimus, vel qui 4 ma-
joribys judicibus danwor, vel qui ex
jurifdiCtione fua judicandi habent fa-

Kkkk cultatem,
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cultatem, vel qui ex recepto, id eft
compromiffo (quod judiclum imutarur)
caufas dinmendas fufcipunt, vel qui ar-
bitrium peragunt, vel ex authontate
fententiarum & partium confenfu electi
funt, & gencraliter omnes omnino ju-
dices Romaru juiis difceptatores, non
aliter litum primordium’ acciperc, mit
priits ante fedem judicialem facio-fanéta
deponantur fouptuize, & hx porma-
neant non folim in principio lits, fed
ctiam in omnibus cogmtionibus ufque
ad 1plum terminum, & defintivie den-
tenti rectationem ;  fic cnim Atten-
dentes ad facro-(anétas fa1 lptume & Dei
prefentia confecrati, £x majore piii-
dio lites diriment, fcituri,, quod non
magis alios judicant, (guam tpfi judi-
cantur : cim cuam ipfis magis, quim
pattibus, teirbile judicum eft.  Siqui-
dem ltigatores {ub bomunibus, ipfi au-
tem Deo infpectore adhibito caufas pro-
ferunt truunandas. Et hoc quidem jusju-
randum judiciale ommbus notum i,
& Romams legibus opumum a nobis
accedat incrementum, & ab omnibus
judicibus oblervandum- &, fi praterea
tur, contcmptoribus periculofum fit.
1.14. C. de judic.

V.
The Honour of the Profeffion of Ad-

+ Vvocates engages them not oply to main-

. 10 eaercife tain and defend Juftice and Truthf, and
shar Fwne-to muke ufe of no unfair praéhices in the

;"’Z;ﬂ:ﬁ ?cxcrcﬁc of
Honour de

fan,

r Mmiftry; but the fuid
ds moreover, that they
fhould embrace their Fundlions upon
other vicws thap that of gain &, and
that not only they fliould in from
all manner of prevarication®, from pyr-
chafing the Rights of their Chents, or
buganing with them for 3 fhare of
what they fhall recoveri, from pro-
tracting
counfel to both Parties®, from adting
as Judges in Caufes wherein they have
been concerned as Advocates®, and from
all other fort 8f mifdemeanour ; but
they ought alfo to abftain fromall man-
ner of covetoulnefsy and frop the, for-
didnels of being ‘too difficnit to- be
pleafed in their Fees: but they oughe
to roft fatisfied with 4-moderare recom-
pence amordm% to théix labour, .and in
proportion o the ﬂ.a&qarc*ﬂf the Affairs,

the condition of thg Clictts, snd rheir
circumitances 9 dbftaining in theirWrit-

ings fom all thw that aré ulelefs and
fuperfluous?; and chey onghy to ferve
the poar gratis, a5 they are enjoined to

the Law-fuits!,” from giving

[N

&

do by the Qrdinancesd, whijch oblige
the }udgcs to ‘affign Council t9 thote
perfons who by reafon of their poverty,
or the credit and ntereft of thew Ad-
veifaries, would be able to find noner;
apd 1t 15 on {uch occafions as thete, in
the Caufes of poor and mean petfons,
of Widows, of Orphans, and of thofe
who fuffer any oppreflion by the power
and authouty of their adverfaries, that
Advocates ought to fignalize themfelves
m the exercic of their Funions by a
generous defence of Truth and Jufhice
againt peifons of the greareft power
and mtcrcﬁa:.

f Juramentum preftent, quod owni quidem
virtute {ul, omnque ope, quod verum & juitum
extymavennt, clientibus fuis mferre procurabunt,
Lig § 1 C. degudic.

§ Apnd urbem autems Romanam etiam honora-
us qu hoc offictum  putavenut ebgendum, eo
ulue liceat orare, quoufijue mu'uerint, videlicet
ut non ad twpe compndium fhipemque detors
men hae artpratur occafio, fed hudis per eam
sugmenta querantur,  Nam 6 lucro pecumaque
capantur, velut absecti atque degeneres, nter vi-
lulimas numerabumtur. 1.6 §.5.'C de pofinl.

" Si patronum caufe przvaricatum putss, &
impleverss accufitionem, non deenit adverfus cum
pro temeritare comnnfli fententia. atque ita de
gnnﬂpah caufa denud  quaratur. Quod i uon
ocuel1s prcvaricatum, & calwpnia notaberts, &
rebus yudicarss, d quibus non eft provocatum ftabs-
tur. L1, C. de Advocat. drverf gudiceot.

' Litis caufa malo more pecunjara it promuf-
fam 1pfc quoque profiterss, fed hoc 1a jus eft f
{ufpenfz hite {octetarem futuri emolumentt cautio
poliicetur. L 1. §. 12, ff. de extraord. cogams,

S1 qui advocatarum exutimationt fux tmmenfa
arque illicita compenda pretulfle fub nomine
honorariorurn ex 1pfis negotus qua tuenda fufte-
perint, emplumenta fibi cett partis cum gravi
damne lingaronis & deprazdatione pofcenres fue-
rint iaventl, placwit ut omnes qu i huyjufmodi
{evarage permanfernt ab hac profeflione pematds
arceqntur. L 5. C. de pofiud.

! Nemo ¢x induflria protrahat gurgim;x. L6 §. 4
G, pofisl. \

* o s Ordusnes of OGob. in 1533. Chap. g
At 35, ”

* Quifguis vult effc caufidicus, non idem, in coden
oagotio fit edvocatuy & judex : quoggm,nl' pern
wter arbityes & patronos opertet efic Wi
1.6. C. de pofiul.

P é’” Orduawe of Oftober 1535, Chape 4o
. 10, + i
This Rule, wohuh Tobidi Advaares 1o a8 4y Frodges
m Cat:]h whivein tbj;rzaw appeared as ﬂvxz:,& ]
to br wndetfiood only of [ich Qrsufe:, wheve shofe whe
bave beem Advocntes in are apporaed Fudges by

net gf shofe Cufes where

the Fudges #
she Parstes agrea™B take ther Advocares for theiy

Z:ﬁhanndﬂréwm M,Mhﬁm'athﬂ-
,W»Wl& e oo

* Neto ex his, ques licebit accipire; vél dedid™
bit, afpernanten habeat, quod fibi Temab oficil ™
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tia hibero arbitrio obtulert hitigator
de paftsd. .

Nam fi luero pecunidque caprantur, velut sbjeét
stque de es, inter viliflimos numerabuarw.
41 4.5 mf . ‘

See the Ovdinance of April 1 1453 Art. a5,

L6.§ 3 C.

P V. Bafilc, 2. t.33. et -

See the Ordmances of King John m 13635 of the
twenty eghth of QQober 1446, Ar¢ 37, of Apnl
1453, P 555 of Oftober 1538, Chap. 4. Art 4.
tnd the followmy rucles, and feveral other Oridi-
nances. .

S $ee tbe Ordinance of Chales V. of 1364, Ariue
the feverth, |

* Obfervare itaque eum oportet, ut fit ordo ali-
quis poftulationum, fedicet ur omnum defideria
auduntur, ue forté, dum honari poffulantium dx-
tur, vel improbiatt cedrtur, medtbcres defideria
{fua non proferant qut aut omaino non adhrbu-
erunt, aut minus fiequentes, neque m aliqua dig-
nutate pofites advocatos fibs profpexerunt ~ Advo-
ctos quoque petentibus debebst indulgere ( procon-
fol ) plerumque foemums, vel pupilhs, vel alus
dibidibus, vel his qui fux mentis non funt, {i
quis ets petat  vel £ aemo fit, qui petar, ulrd
eis dare debebit,  Sed, £ qui per potentiam ad-
veifarn non mvenire fe advocatum dicat, =ique
oportebit ¢t advocatum dare. * Ceterim opprimi
aliquem per adverfarii fui porentiam non oportet 3
hoc eum ctiam ad mvadiam ejus, qui provincie
praceft, fpectat, {i quis tam mpotenter fe gerat,
ut omncs metuant adverfus eum  advocationem
fufcioere. ! ¢ §. 4 @5 fF de of Pro. e leg.

Sec the Qrdwnance of the thurneth of Augult 1536,
C/’ﬂf. X. Art. 38.

I Advoeat: qui dirimunt ambigua fata caufaram,
{ieque defenfioms wiribus 1 rebus {xpe publicis
ac privatis haph engunt, fatigama reparant, non
mins provideant hymana geaery, quam fi preelus
atque vulneribus pamriam  parentefque {alvatent.
I 14 C de aduocar, diver. gudie  lnborantinns fpem
¢ pofteros defundsny, d 1 in f.,

It was bycaufe of thns Honowr whicl arrends the
Fanituns of Advocares, that thur Fanéhons are pre-
fined m one of the Roman Laws to that of yudgoig
Cufes , for the Munffry of Advocases demands, not
only the capacity and wasegrity whuch are’ neceffary to
Fudges, but hibewife a mych larger extens of Leary-
1g, together with the gift-and art of fhenking in pubs
Lick, and of poinng the Omamints of & folid ence
to the force of Reafon, and o Knowledge of vhe Laws,
and becanfe an the time of ennimyg the (md Law, shofs
wh pudged Cawfes were mor always the Magifirotes
themjeives, but perjons whoms they made thowe of to
qudge by thewfelves, or whom they called 1o agft them
with ther counfel and advice, and that the Fundtion of
Advorares mught be exeraifed by povfons of 4 tmore cor
fiderable Rank than that of thife Fudges ; she quality of
Advocair was mpre confiderable than thay of the fuid.

wdges, whomight, without deragating from therr Eamour,
gt the Functon of a Fudge, Yo tus themfelues m the
Rank of ddvecarss.  Quifquis.igitur'ex his quos
agebe Perhifithus vult efle canlidicus, am folum
quam {umet fempore agendi, fibs {ciat effe perfonam
guquue waalidicus eft, Nec puret quifquim
onord fud alfquid £t derradtum, cim pfe ne-
ceffititein gl:fgh‘wm:i@» contempferit jus fe-
dcndi. I‘.M"ﬁ: ldf- C- 4 ¢ ,&m 1

[EN

I
I“ 4
Kt

B may b remarkegd bere on gl that
ba:‘{cm Jaid in this Title concerning the

dutits of Aduecates, thet there are three
VoL IL..

forts of Caufes in which they ave implov-
ed, ome fort 1s, of thofe that are notor:-
onfly waft 5 others are manifely jufl 5
and there 11 a third [mt that are donbi-
ful

As for the Canfes which are notorionfly
unjufl, whether they be comtrary ro the
Law of Nature, or agamft the Pofirive
Law, ir ir mever /ﬂw_/gu! to defend thes,

in the fame manner as it 25 weves Liwful

to flealy mor to defend an umufl act.
And if the Partic: thomfelves cannot car=
ry on thefe forts of Caujis vuthont aban-
donmg the Rules of then Conflicnce, and
comnittygpyg @ mafS envrmons crime, which
is odious in the-cye of Man, and [l
wiore abominable before Gody becaufe they
nfe bis Authority ro make it [erve as an
inflrament of their Imufluce 5 the Advo-
cates who defend and mamtain  thyfe
Canfesy are fo much the more guilry and
cremunaly n that they maoke themfelves
accomplices wn the malice of thor Clrents,
and prevariwcate i the 6’.\’07’[}/& of thewr
Funtiron, and in the moft efential duty
belonging to ity whick is that of difuad-
ing thewr Clients from profecuting Qaufes
that arcgmufi. But thofe who under-
take the Mefence of fuch Caufes againft
poor and indigent pevfonsy make them-
Jelves acceffaries to a Crime, the enormity
of which can hardly be wcll expreffed.
The Holy Scripture compares the offaging
of bum who offers to God the goods of  the
poor as an Alms or Sacrifice, to the Obla-
tiom which one would make to a Fatber
by facrificing bus Som before bis eyos .
By what words therefore cugdd it deferibe
the attion of thofec who prefoht themfeluves

before the Tribunaly not of the Mercy, but’

of the Fuftice of Gody not to offer to bim
1be Goods of other people, and to divefl
thewfelves of them, but to wreft them out
of the Poffafion of the right Owwners,
and to appropriate them to themfelvss,
and who have the boldne(s ‘to invocate
the FYudges to, Be Execktors of this In-
Jaftice.
* Whofo bringeth an offwing of the g

of the

oor,
before ﬁls father’s eyes. Ecclefiaflions xxxiv. 20,

As for Caufes that are juf} and equim-}"

bie, the only Rule is to defend them by
no other ways than what are jufly with-
out lying, and withgut tricks for if Ac-
tions that aye juff of themfelves, become
unfuft when they gre nat performed with
the circumflances of Fufrce, according to
the faying df the Wife man® much more
oughr the altigns of Faftice it felf to be
accompanied with Truth and with Fuftice;

kkk 2 . and

doth 3s one that kuleth chcm
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and if all men owe 10 owe anothery in all
their aflsonsy trath and godly fincerity,
according 10 the cxpreflon of 1. Paal,
they owe 1t infinitely wmove to God bsmfelf,
and in lis Tibunaly which is the Seat of
Jufec.

* For they that keep holinefs holily, fhall be
judged holy.  Wifd of Sel. vi 10,

< Tor our rejorcing 1s this, the tefimony of our
confcience, that in fimphaity and godly fincenty,
not with flefbly wifdorn, but by the grace of

God, we have had our converfation in the world,
and more abundantly to youwards. 2 Cer 1. 52.

As for sz/&; that are doubtful, the
chef Rule whereby Advocates are to gos
wern them/elves theycin is not th rake thofe
* Caufes for doubtfuly which may be ren-
dred fuh by covering Imuftice with the
appearapces of Fufte 5 but'to take fin-
cevely all thofe for dosbtful whofe Dectfi-
ons are wncertain, whether it be on ac-
count of the circumflances of the fatls, or
by reafon ;f the obfeurity of the Law, or
becanfe of other confidcrations, which
makes Fuflie doubtful in fuch forts of
Canft sy and Advocates ought to determine
themfelves therein according to their own
Knowledge and Confeience, o y ought
neithey 2o engage n themy, Wt to de-
Jeund them in amy other mannery wor by
any other weans than fuch 8s are law-
ful in the defemce of Caufes that are

J“ﬂ;’y ,

. 1 thefe Rules of the duies of Advo-
cates may beveduced to two Maxims; one,
never to defesd a Caufe that is wnjufls
and the othery wot to defend yuft Caufes
but by the s of Fufisce and Trush;
and thefs szw are fo effential to
the duties of Advocates, and fo indifpen-
[fibly neceffary, that althe tbey feem: o be
rather Maxims of Religion, they are bm;;-
ever in propey Yerms expreffeds in the
Laws of the Code and Dlgcfﬁ

"
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TITLE VIL
Of ARBITRATORS.

been trcated of hitherto, are
{ in ther nature {o much 2 part
yws] of the Publick Law, that
there is not any one of them that docg
belong to the Private Law, and which
has come under our confidcration in the
Book of the Civil Law in its Natural
Order; but the fubje& of this Title is
of fuch a nature, that it has relation to
both: f{o that 1t contains fome Rules
which are a part of the Private law,
and others which belong to the Publick
Law; which proceeds trom the nature
of Arburations, and from the quality
of the power which Arbitrators have
to judge of differences of which they
are chofen Judges. For it is, neceffary
to confider two things in Arbitrations:
the firft, is the Agreement of the Par-
tics, which is called a Compromife, by
which thofe who are dcfirous to make
an end of w Law-fint depending be-
tween them, or to prevent their going
to Law, give power to certain perfons
whom they make chaeice of to examine
their pretenfions, and to decide them,
and oblige themfelves to perform what-
ever {hall be awarded by thofe whom
they take for Judges: and the fecond
is, the Funtion of the Arbitrators cho-
fen by the Parties, and the duties which
are confequences thereof. What relates
to the Agreement of the Partiesy is a
matter that belongs properly to the
Private Law, and it has been difeufied
in the firft Tome of the Civil Law in
its Natyral Order, rogether with the
othet. forts of Covenants, and under .the
the Title of. Compromifes: and what
concerns the Funftion™ and®Duties of
the Arbitrators is 2 matter of the Pub-
lick Law, fecing it 5.4 kind. of -Atimi-
niftration. of, Juflice, - Thys, aleho’ we
hawe ‘slready explainied under the i
of ‘Compremifes the.quality of the Pow«
er which Arbitzators have tovjudge by
the, effef® of the confent of the Parties,
we, have, not here explajacdhe

et ;mot the .
,hlmo{,nhmel?‘unm;ﬁr. i

a4, what, has heca' |
1 1 Gompy o-



Of ArsrTHATors Tit 4. Sedhr.

Compromifes touching the Power of Ar-
bitrators,, relates only to the effeét
which the Compromuift ought to haye,
i order to give to the faid Power the
extent, or the limits which the Parues
mtend it {hould have. Thus we fhall
explun 1 ths Thwde thar which con-
cerns the Funétions a utics of Ar-
bitrators with refpeét. ¢ Funttion
of adminiftring Juftice, which belongs
to the matrers of the Publick Law, and
which we fhall make the fubjeét of
two Sections ; one, of the Funétions
of Arbitrators, and their Power ; and
the other, of their Dutics.

a

e

&

i .SECT. L

Of the Funétions of Arbitrators, and
their ‘Power.

The CONTENTS.

Y. Arbitrators bave thé fame power as
Fudges, aithy they are not Fudges,
by o Title Which gives fhem that
quaity.

The Funflion of Arbitrators determines
by their definitive Sentence.

3. Arbjtrators beng Mediator s, ave not
obliged 1o judge according to the
rygour of the Law.

4 The Ordnances of France oblige the
Paities to vefer fome affasrs to
A bitratson. ,

§. The power of the Arbtrators extends
only to the affairs mentioned 1 the.
Comprovsfe.

6. There arc fome matters which connot
be rcferred to Arbitratson.

. The Seutences of Adrintvatars have uot
the. fame &fﬂ a5 thofe af Fudges.

8. There lies an Appeal. frjpm the Adwards
of Arbitrators.

. If the Award is wot pf%oumed within
the tume limited By ke Comapro-
mift, 1t vemains without offeét.

10. Petfous whe ars mmapable of being

»

e

Qo

' Arbitvasors.
b
. I' ¢ N
Lo A Lehe' Adbitraters ate not Judges
wuorshave ;Y. by, seimue of a Fitle which gives
she fuse

poirne them, biolutely thet quality, end wha
Fudye,, af VREY ate Judges-only of tlm»lgmics who
tho' rhey ave Bave, named them, to detemnine - thit
o _'/u{&;ﬂ»% is reforsed to their Judgmens by
Zbla 1’::“ s &ftw ‘rhﬁy mréifﬂ ';he

thofliisqe 1amme Enpébiors o Judges wonld do if
quatity.  thwe Partics- wore flesdmg in Judgment.

623

Thus, Arbitretors may direct the pro-
ceedings 10 the Canfes which they mc
to judge, may giwve Tnterlocutory Sen-
tencesy may giant Delays, may examine
Witnefles, and after a full informarion
may pionhounce a Defintive Sentence,
which may put an end 1o the diffeien
ces, whereot they were chofen Judges®

* Compronuffum ad fimihrudmem  judiiorum
redigitar, & ad finwendas laes portinet, {1 o>
reus,

"Tametfi nepinem prevor cogar atbirtium rec

pere, {quontam have re, Iibera & fomt ol b extin
necellitatetr jurifiichionrs pofita ) arisnien ubs de-
mel quis m o receperit ubitrum, ad curam, 8
folhatddinem fyam hane rem pert nere prator pu

fat: non dnrurh quod fluderet lites tnurt  verum
quoniarn non deberent decapt, qui cum quah v
rum bonum icepratorem tmrer fe elegerunt, Fin-
ge o, pofl caufam jam femel, atque iterum
traftatam, poft nudir utofyue ornma. & fecrcta
negotn apeita, wrbitrurn vel grate dantem,  wel
fordibus corruptum  vel g qua ox caufa nolle
{ententiam dicere. quifquun poteft negare, aguid-
Gimum fuig pratorem nterponere debaitle, ut of
ficum quod m & recepn, tmpleret. L3 § L ff
de yecep. 4,14 §. 1. C. de guidsc

.

After the Aibitrators have pronotin-z. The
ced « Definitive Senterice, thei Func- Prrder
tions are at an end, and they have not o reer
fo much as the power to put 1t-in €Xc- by rer de-
cution, even although there fhould licfmue
no Appeal from their Sentence 3 but§eee.
the Party who intends to fuc for the
eflefl of the Sentence, ought to apply
hunfelf to the Judges 1 Osdinary, that
he may obtam thewr Order aganft him
who refufes to executogit, lo oblige
him either to ac it:('cec*lt the Award,
ar to’pay the Penalty ftipulated by the
Compromife®.

b ‘npromnilo placet exeeptionem non nafil,
fed peetiar perfecdtionem, 4 2. ff de recepr.

Accordmg; 0 ths ufage fn Frince, he who daﬁrg o
bave the Award pur @ exeenswom, applies to have o
ravfied, that 15, wnfrmed By the Fudge i Ordimary,
and if there lies an Appeal from the dward, the fame
u determmed i the manmr a5 fhall be explamed n
the aghthdricle.

111

el

Sccing Arbitratars arechofen, in or- 3. Arima-
der to accommodite’ 48 ruch as to Zr:déc’mg
judge the zﬁﬁﬁm‘ ‘ aé'put into their Medaras,
.angds, and thal ‘%iﬁ rep‘nb;bn shey- are ;:;'::' obh ,
a2s it were M &' to whom the Or- M:orjlngg
sh. Wive the names of the ri-
Arbitersy Avbittatorgind amicable Com- {2 of e
pounders, their Fun&ions are not re- """
ftrained govthe fame. feverity, nor to
the famu cxabinefs as thar of Judges:

ut
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but whereas Judges ought to regur that the fafts and circumftances may
late their Sentences according to the delerved. ' .
Rights of the Parties, without any

» . 4 S the Qrdinace of Auguft 1560, drt, a, 1,
other mitigation than what the Laws ad 4 , and that of Moulins, g:;r‘r. By, and of ;672,

allow of, according to the quality of the 1" 'of barimerps, vt g, and the follsming 4~
Affass, and according as the facts and  sules,
<ircumitances may require, “purfuant to  [ltbogh i Enghind there s no partivulay obisga-

the Rules which have been explained in  #0% bid o parsiseo refer then diffiyences 10 otrbr-

, ’ ] tration, as the c m Fiance m fhme cafisy yet
their proper place 5 the very nature of o garyeey re References to the s««a/éi and

Compromifes pomnting out to the Arbi-  more parsicularly 1o Mevchwses and Traders, 4 an ufes
eriors that each Party 1s willing to ful Exprdone 20 ond sher differences with the greaser
abate fomcthmg of what thcy nnght eafe and expedimon. And 1 ovder to grve the greater

M o Sokce and efficacy to dhe Awards of Avburaters, he
hopc for in ]ulhcc, and for the love parties are nlinwfd 10 Agree among té{:mﬁlm; tl,m’t‘m‘

of peacc to forego a part of their itC=  Submiffon of the St to the Awwrd & Umprage of
relts, this difpalition of perfons, who auy perfon or pcréom, may be made & Rule of any

inftead of the Oidinary Judfes make hﬁfg”%:u s &fdﬁfm‘ﬂs"w tbf&Pﬂm‘éﬂl‘B)in
i~ . there ly . tat 9 & to Gul TIL
choice of Arbitrators, impowers thofe cap. 1§, entled, An A& for determining differences

whom they chufe to prefer the confide- by Arburation.]
rattons of peace and quict to the 11gour
of Juftice, which might leave fill oc- " v
cafions of finfe and contention. Thus .

we {ce fometumes that 1 doubtful cafes,  The power of the Arbitrators is re- 5 Thrpw
where the Judges arc obliged to decide  gulated by the Compromufe, as to whate of réc
n favour of one or other of the Parties  concerns the differcnces which they arc """’y’”’
without any medium, Arbitrators make  to determine, and whatever they may . %,
ufe of cxpedicnts and temperaments, decrec beyond that, in relation to mat- af s me
fuch as the Parues themfelves would do,  ters whieh are not vgmpichended in the rions »
if inflead of a Sentence they thould tuke  Compromifec, will be withour effect ™« 7~
the way of terminating their differences  and as to the differences of which the? ™"
by an amicable Agreement ¢, Compromifc makes them Judges, they

have power to exeicife therem the
Functions which have been juft now
cxplamed, and what elfe may be regu-

IV. lated by the Compromufe.

© See the Ordinance of June 1510, A2, 14,

4 Theor- The motive of prcferving peace be- * De officio Arbitri traCtantibus {ciendum et

dnances of : ; re efnecially  omnem tiactatum ex 1pfo compromiffo fumendum-
France ab {t‘Wyccn- t!;c .Parglcs b{-c m% tho eli CIY fec emm dlind 1l heebit, quam quod 1bi, ut ef-
igethe  favourable in the cafe of near Relations,  feere poffit, coutum eft, non ergo quodhibet fla-

Jarties 10 and 1 Fami Afflil‘sg the Ordinal_lccs *tuere arbiter _poterit, nec i re quahber . nifi de qua
refir fone \n France Obllg('- thofe who have diffe- re compromiffum eft, L 32. §. 15, IF de recepe,

ofrs 20 yences touching the Partitions of Tnhe-
Arbiira-

o, titances among near Relations, AC  ¢@ There are two forts of caufes
compts of Guardianthips and other Ad~  gobsch male it zmpraﬁimfl;le fa;f certc'z/;n
mimftrations, the Refhirution of & Mar- Affairs 1o be veferred 1 drbitration: one
riage Portion, and of a Dowes, to v~ rojaies 10 the Affairs in which the Pub-
for the famg to Arbitrators; and. thf—‘y luck has an interefls thus as the Publick
ordain that in cafe any of the parties s concerned 1i#t Crimes fhould be punifp-
refufe to name Arbitrators op their party ed, i would e altogetber frusslefs to re-
the Judge thall name them. .Andthe (o them to drbutratior, and t Refe-
Ordinances do likewife dire&, that all jguee i fRlf would bt a proof of the
differences among Merchants io rclation  Crimes  “and the osher coufs regards the
to their Trad¥; and amon§ Parwgers in  _gffairs where the bonour of the Parties
relation to their Pastoerlhip, be deter- awho ould refer them to Arbitration
mined by Arbitrators: Shich gives ub-  wuuid be engageds for whereas one may
to the Arbitrarors, who are named for  with decewey refar s0 Arbitvation any com- '
all thele forts of differences, 2 tight 10 mon intarefly ¥4 monld Bo conthary fo ghod
wermintate, them With {ible dili~ mawners to 2xpofe 'to vhe Fulbehent of A< °
Fcn_cc_, in order ta ayofithe.delays of | bitraters an intereft of Hinsur, foeing that
Judicial Proceedingss a0 ally: 8 tight .. would be wilfutly'to buzord 196 Jofs of it
to qualify the Awards which they give . whych. ¢annot be imputéd 15 thafe who de~ '
on Affairs of tharkind withduch tem~ fend ibein Howony ;z‘bm ohe” Ordiigry
persments of Bguty, a5 they fhall Sad . Fudges, becaufe they wFe under am‘:#z’

b

to”
4



6. Thereare
fome mai- {cribed to fuch matters as

Of ArsrTrATORS. Tit. 7. Sect. 1.

o take them for Fudges thus he whofe
Legitimacy 15 called sn quefliony or whofe
Nebilsty is comtroverted, or againfl whom
any difpute of the ke nature 15 flavted,
cannor rvefer fuch a matter to the decifion
of Avbitraters. Thus it il commonly [ard
of Affarrs which perfons {lzok upon 10 be
deay and of importance to them, that they
do not fubmst them to Arbeiration: which
confirms the Remark that Das been alicady
made, that thefe who refer thewr diffe-
rences to Avbitiation, agrec to depart
from fome of therr Rights for peace and
quset fakes and which one ought not to do
111 an Affaiy whith concerns bis Honour
Juch as 35 the Ruefiron which relates to
one’s Statey to know whether be 15 4 Baf-
tard or a legitimate Son, Noble or fgno-
bley fur in thefe forts of Caufgs 1t 1s ne-
ccffary ta bawe for Judges 1hofé who have
naturally Authority and Dignity jomed
awsth the Right of judging :

De hberali caufa compromifio facto, -

rcéeé non compelletur Arbiter fententi-
am dicerc: qua favor hbertatis cft at
majores judices habere debeat. / 32.
§ 7. . de vecept qui.arb.

In liubus, 1 quibus, utrum ingenuus,
an hbertinus fir ahqus, queiitur, quin-
quenmii prasferiptionem (poft quod di-
vino adjutorio opus cfle veteres leges
precipiebant) 10 pofterum ceffare fanci-
mus* & hujufmodt htes etiam poft me-
moratum tempus, ad excmplun cate-
rarum, vel 1 provinciis apud carum
modesatores, vel in hic alma urbe apud
competentes maximos_judices cxamimari.
Quod etiam fi clanflima perfona fuper
tal condinone vel etiam fervili quacthio-
nem patiatur, tenere cenfemus. /. z/t.
C. bz cauf flat. ag. deb.

Sece the fevemth and oghth Articles of
the firft Seition of Compromsfes.

VI.

The power of Arbitrators is circum-
the parties
are at liberty to refeg to Arbrrration;
and if the’Cowpromife thould happen

Arbura- Dot to be within. thefe bounds, the

Arbitrators would give judgment to no
putpofe, and they would even render
themfel¥es guilty of difobedience 1o the

Law: Thusyfor example, it being for -

the mtereft of the Publick that Crimes
fhould be judicially punifhed, apne can-
not: compromile a Crime € ; and there
are ather magers which cannot be re-
ferrad to the judgnlent of Arbstrators,

% bas been explained in the Title of produced in Court, and the
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Compromifes, and in the Rgmark on
the preceding Article.

€ Julianus indiftn@eé feriet fi per errorem de
famoto deli€to ad arbitrum itum eft: vel de o re
de qua publicum judicwum fit confhitutum, velut
de adulterns, ficarns, & firubbus: vetare debet
prxtor fententitm dicere ner dare dicte exceutios
nem £ 32 §.6. . de recepr, quy arb

VII.

The Sentences of Arbitrators have 7. b =
not the fame effect as thofe of judges; femres o
for they oblige thofe who refufe ro;f;Z’e":;f”
cxecute them no further than to pay  fume
the Penalty ftipulated 1n the Compio-gfect as
mife: o that 1if he who finds himfelf #hefe of
aggrieved by the Award of Aibutrators 7%
chufes rather to pz:y the Penalry, than
to fubmit ro the fad Award, 1t will
rcmain without any other effeét than
that of mbithng the other paity to 16~
cover the Penalry 8.

& Ex compromiffo placet exceptionem non nafci,
fed pomne peutionem. /.2 ff. de recepr.

VIIL

The favour of Awards given by Ar-g. Thes
binators, does not hinder the parties les an 4p-
aggrieved from appealing from thcm*,PZ‘dA]:;’;';"h
and in Framce the Appeals from thofe 7 777

. of Arbitra-
Awards go direGtly to the fupreme sy,

D
Courts of Jufhice, from whence there
lics no -Appeal, whether it be to the
Pailiament, or to the Prefidial Courts
in matters which comé under their Ju-

nfdittion.

h Seo the Ordinance of Augufl, 1560, art 1.

IX.

If there is an Appeal entred from ang. If rhe
Award, or if the Award not having 4werd o
been given within the time limited by » /%
the Compromife, it remams without ef- 0" 1.
fc&, one of the parties refufing to pro- sune lome-
rogue it, thatis, to renew it, and to ed & the
grant ta*the Arbitratérs another delay, Co77-
or time for giving their Award, the™/: ” "
A&s which 1hall a to have been ur efed.
fped in execution of the Cbmgmmzﬁ:v
tor preparing the Caufé for Jn %Tnent,
will fubfift ﬂf: ceffet which th
ought to have. "X hus; for example, if
any of the patties tiad confefled the
rruth of a fafk that wis in difpute, o
if proof had'been made thereof before
the Arbitmtors, thofe Afls might be

g,Il.l.dgcs
would
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would have that regard to them, as
the quality and form of the fud Adks
might delerve .

! Ad hac gencrahiter fancimus, in his que apud
compromilaios facha funt, #i abiqusd in fadtum
refprciens, vel proteflum eft vel atteftatum, pofle
o & n ordwarus utt judicus. & pewd. m f. C. de
weccpt wb.

X.

1o refois  All thefe Fun&tions of Arbitmtors
whoare m-which have been juft now explained,
capabie of agreemng only to perfons in whom there
beuy 0=, 3 o o%ﬁac ¢ WK]Ch renders them in-
1rRIOFS.
capable thereof, one cannot take for
Aibstrators perfons mm whom there are
any fuch obftacles. Thus Women,
peifons that are deaf;, or dumb, and o-
thas who labour under the like inca-
pacitics, cannot be Aibitrators.

! Sancimus, muleres fuz pudicitiz memores,
& operum, qua ews natura permifie, & 4 quibus
e1s quffit abftinere, licet fummz atque optimx
opintonts conftitwtzr 1 fe arbitrium fufceperint,
vel, i fucrint patronse, etiam fi anter libertos fuam
interpofuerint audienttam  ab omm judicial ag-
mine fepararl, ut ex carum elellione nulla pcena,
nulia pacti exceptio adverfus juftos carum contem-
ptores habeatur. L wit. C. de recepr.

Neque in pupillum, neque in furofum, aut
furdum, aat matum, compromuttitur. Lo § 1.

I eod.

It would feem by this text that 1t is
only Infants under foarteen years of age,
that a¥s incapable of being Arbitrators,
and that an A4ult may exes cifé shis Func-
zion aficr hawng artained the age of four=
teen : but iy is fhi&f in the ffrty firf Law
of the fame Title, that it is neceflary to
bave attained twenty years of age: it is
a difficult matter for fuch cafes to hap-
peny but sf st fbould [o fall out that a
youisg mau under twenty years of age, of

an  extraordinary tapacity, "had  bees *

named an Arbitratory and bad given an
. Award n the matsey vefervéd to bim, it
wonld not be wull by the Ufage in France,
as it would bave been g ﬁ.“c by the
farementsonsd Lab, and: theve -was no
sther remedy bup that of aw Apptal.
Far wccording %o he Ufagd, in France,
the J@s in whick thore ape’ Nullitiés,
are nut wnll wntil they arg dechived to°Be
fo by & Colirt of Fuffice, obich is ¥be
reafon why it is foid sher. Nullisies* ds
wot take place:in Franok! For dve bike

no’ particklay Law that [etvlgs she age 3¢

whidh perfins miy tike upon 1Bl the OF-
fice of an Umpire.

Clhm lege Jolia cautum i, ne #2210
viginti anms Judivave cogatur @ memii
licere minorem vigintn annis cowpro-
miffanum judicem eligere, ideoque pec-
na ex fententia cjus nullo modo o
mittitur.  Majori tamen viginti .nur,
fi minor vigmti quinque anms fit, ex
hac caufa fuccurrendum, fi temeié au-
ditorium receperit multi dixerunt. 7.41.
I de secept. ’

Sons Jiving wnder 1he FurifdiGtion of
their Fathers may be Avbstrators.

Scd & filius familias compelletur. Ly,
7. de vecept.

#
SECT 1L

v Of the Duties of Arbitrators.

the duties of Aibitrators, that we

not obferve fome Rules relating to
the faid Jutics which were eftablithed
by thc Roman Law %, and among others
thrce of. thofe that arc the moft re-
markable. »

JT is to be remarked here touching
(¢

* Tametfi neminem prator cogat arbitrium re-
cipere (quoniam hec res libera & doluta eft, & ex-
tra necellitatem JuridiChionss pofita ) attamen,
ubi femel quis i f¢ recepertt arbigrium, ad curamy,
& follrcitudmem fuam hanc rem™pertinere prator
putat: nom tastumn qudd ftuderet hites finurs, ve-
rum quomiam non deberent dectp, qui cum quafi
virum“onum, difceptatorem inter fe elegerunt.
Finge enim, poft caulim jam femel, atque iterim
trattatam, poft nudata utrufqee intima, & fe-
creta negotu apeita arbitrum vel gratiz dantem,
vel fordibus corruptum, vel alia qua ex caufa nolle
fententiam dicere : quifquam poteft negare aquif~
fimum fore, pretorem interponere fe dg:buiffc, ut
officium, gquod in {& recepit, tmpleret,  Ait pree-
tar, gqui Arburium  pacusia . compromifla  yeerplt.
Tractemus de perfanis Acbitrotium - & quidem
arbittum cujufeunque dignutatis coget, offico,
quod fufceperit, .gerfungi; etizm fi fit confula-
risgt mifi t in alique magifteatu pofitus,
vel potefltne, confil fored, vel pretor: quonium
jn hoc impecium s habet. 2 3. §.-1. f oo rucpe.
qui arb. ] A

“The firlt, which ‘thliged Arbirra-
tons, aftdr diey had promiféd vo'the
Parties to decide ‘thelr d@fferdiices, ‘10
pivé their. Award, atd they: migﬁg
even be: compiiled by Law o do'¥t,
and that for this Jeafony that it might
fo happen that an Arbitrator haying
dived ‘inro the bbtton of .an Affsir,
and difcovered the feerows of the Par-

: ties,
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ties, and all their proofs, and intending
to favour, the bad Caufe, bemng emher
corrupted by bribery, ‘or by fome re-
commendation, fhould refule o give
bis Award, and by that means fhould
do prejudice to the gond Caufe

~ According to our Ufage, no fuch
neceflity is impofed on  Arbimgtors,
ahd if the Atbitrator were capable of
being corrupted 1w that manner, it
would be of no great fervice to force
hin to gve an Award under fuch dif-
poliions 5 and befides, fecng there
may happen caufes which may obhge
an Arbiteator to abftain fiom greng
his Award, altho’ he ?md promfed to
do ity and even caufes wlucL he ought
ot to be obliged to declare in open
Cowrt, altho’ he were incapable of
thele fuee of corruptions,, we leave
Aibitraters ar hberty to exercife, ot

~ A3 -

not to cwerafe that Funétion, which
ought to b [rez, and by that mewns
we avord the mconvenmiences which
1t sy to perecive, but Aibinators
do not engage themiehves, nor do taey
accept of the Compromife, bur when
thev do fome Funétion rdaring to the
martar that s reterred to themn, and
it 15 always with*a hiberty to ibttun
from o whenever they fhall think fit
fo 11 do.

The feennd Rule of the Remmr
Taw, which made a ficond duty un-
to Aibieratorsy, and which 1 not ic-
ceived m ule with us, was that which
in the cifes v here theve were only
two Arbitratois named b{ the Com-
pronnde, ordamned that ‘they fhould
be compelled by the Magmit to
chufe a thud perI)(;n, whofe Senfiment
was to be the Awamd, m cafe the
two Aibiiators could not agree b :
which would not be approved by our
Utagr, and which would be even con-
trary to Equity; for thofe who agree
to refer thaw differences, mean to huve
no other Judges but. thole whom the
themiclves make chotce of, and 1f
the  Arhitrators will have a third per-

jomned withk them, that cannot be
bt by, confont of the Parties: and
when Arbitrators are named m an e-
qual number, if power is granted them
1o take in & third perfon, it is always
vpon condition that the faid third
perfon be. ngg any ways fufpefted by
the ‘Bartics 3 which prefuppofes that
thpy. are, 1o approve of s Nogunas

W ‘
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tros {ir compeomuffum  an cogere eos prator
debeat,  firtcatiam dicere  qum res tere  fine
extu futma et propter naturalem honuaum ad
dlenticndun frehttem,  In impart emm nu-
mera fdotreo compron ffum admittitur. Non
quomam confentire omnes facile eft 1 fed quis,
thi diflentuant, wvenitw pars major, cujus arbi-
two flabitur Sed ufltatum eft enam in Jduos
compromittt & debet i itor cogere mbitros i
non confentant retiim certam e gere  perfo-
nam, cyus awthonrat  pareatur Li 17. §. 6.
cod.

The thrd oF the fud Rules, is
that which decluesy that he who

ought to be Judge of 2 Law-Suig,
cannot ‘be Aibitrator of iz It 15

true, tha¥ the dignity and duty of .
Judge requue that he hould pot -
flam fiom the exaafe of his Func-
tons, nor put hisfelf ous of a con-
dicton of rendung  Juilice whenever
any occalion tor he excicde of his
Mty thould profent s folf; and
thui thercfore a ludge, who ought
natutally to haye the d.termanarion of
a difference 1 the quality of Judge,
and not as an Arbwator, ought to
reman 1 that Stae, and nor run the
hazud of bovg dibled afteowards to
adinifler tutice, by rafon of his
engagem-nts - a Compromife, whick
might obloe hun to abftun from his
Funciioes ob Judge, errher on account
of lus bong excepted aganit, or by
redon ot other confequences of the
Compromife  fo that this Rule is
highly juft.  And there is even an
Orduagee in framce, which foibids
the Prefidents and Judges to take up-
on themiclves the Arbiwations of mat-
ters depending before the Courts, or
before the wferor Judges ¢ : which
feemed to be lefs neceflary than un-
der the Roman Law, where each Af-
far bhad not the famc number of
Judges as there are in Frame, where
the Courts of Juthice arc compofed of
many Judges; but the faid Ordinance
i not oblerved ; and it is permitted
in Francey to make choice of fome
of the Judges of a Court of Juftice,
to be Arburators of Law-Snits, of
which they ought to be the Judges,
and they prefer to that Rule of the
Roman Law, the good of Agree-
ments; and although the Parties take
care te make chowe of the ableft
Judges to be their Arbitrators, and
that it may fo happen that the in-
tended Accommodatian not taking ef-
felt, the Affair mdy come to be de-
cided without them, yet they who
chofe tlictlnl fﬂr their Arbityarors -have

uo
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no body to blame for it but them-
felves, and they will have for thew
Judges the others. of the Bench who
Temain. .Thus, if we confider this
Ufage with a view only to the pub-
lick Good, it does not feem to be
any ways inconfiftent with it; and
the favour of amicable Agrecments
may juflify the aid Ufage.

© S1 quis judex fit, arbitrium recipete ejus rei,
de qui judex eft, m re fc_compromitti jubere
prolubetur lege Jula, & fi fentenam duxerit
non cft danda poenz perfecutio. 1. 9. §. 2. eod.

¢ See the Ordmance of OQober, 1535, chap. 1.
art. 95, %

We fhall not put down in this
Scétion, amon% the Rules of the En-
gagements of Arbitrators, that of Ca-
pacity 5 for although it be truc that
in order to judge of a difference, i1t
is neccffary to know the Rules of the
matter in queftion, yet it beng for
the intereft of the perfons who chufe
the Atbitrators, that they fhould be
capable of judging of the matter,
they fgldom fail to chufe thofe whom
they cfteem the moft capable; thus
they ufually make choice of Juc}gcs or
Advocates: but if for the decifion of
2 Quettion in Law, the Parues had
made choice of other perfons m con-
{ideration of their good fenfe and pro-
bity, the faid Arbitrators miﬁht cither
abftain fiom judging, if they found
themftlves incapable thereof, ﬂé)r take
information touching the diffculties,
that they mught be able to under-
ftand them in fuch a manner as thet
the Parties ‘might have reafon to be
fatisied with their knowledge, and
ground to cxpeét from them an equitable
Award, which the faid Arbitrators
might form, either of their own know-
ledge, according as they might re-
ceive light from the feveral prereni-
ons of the Parties, or by the affiftance
of " perfons whom the %anics thould
agree that they fhould advife wich;
and fach a choige of Arbitrators as
this might be juflified bK the counfel
of St. Pau] himfelf, who for fo tri-
vial a nhin%nas a Temporal Geod,
advifes the faithful to chyfe fome of
the leaft among themfelves for Judges,
rather than carry hefore the T

nals of Infidels, pretentions whersof
none can be of fo great conlequence
as the Peace which ought to upite
them : thus there docs not appear to

be agy inconvruience in chufiag & Cie
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. st
tizen, a Gentleman, or other perfon
of good fenfe and probity, for an Ax«
bitrator of Queftions in Law.

® Dare any of you, having 2 matter agundt
another, go to law before the unjuft,* and not
before the Saints ? Do ye not koovw that e
Saints fhall judge ‘the world > and if the world
fhall be }ucf dge by you, are ye unworthy to
judge the frgne:llcft matters? Know ye not that
we ihall judge Angels 2 how much more things
that pertain to this hfe ? If then ye have judg-
ments of things pertarning ¢ this hfe, fot them
to JudEc who are leaft efteemed 1 the Church.
I ipesk to yout fhame. Is it o that there it not
a wiie man amonglt you? no not one that fhall
be able to judge gzrwem hig brethren? but bro-
ther goeth to ﬁ:w with brother, and that before
the unbebevers, 1 Cor. 1. 2, ¢re.

The CONTENTS.

1. Arbitrators ought mot to take wupon
them to yudge of matters above
their capacity.

2. They are obliged to diflinguifl rhe
Righes of the Partiecs withont

refeit of perfoms.

3. The liberty which Arbitrators bave
of mot sendring Juflice according
“ to the rigonry ought not te be
abufed by commutting  inpuflices
wnder the pietext of accommoda-

Lion. )

4. . Arhitrators ought to abflain from
Judging of marters: which cane
nat B referred to Arbitvation.

L

Lthough the choice of the Par~ 1. séus-
ties who name the Arbitrators/ors ok
is inftead of a proof that they are™ ¥
capable of judging the Affairs which ) uiceof
Are put into their hands, yet it is amarnm o
du(’*f‘:ifcumbcm on thofe 'who find e
themfelves named Arbitrators by 2"
Compromife, not to take upon them
the charge of judging miatters’ which
are above their capacity, aad to fi
nify to the Parties the diftruft they
have of their own abilities, or to ex-
cufe themfclves by fome other ways,
unlefs that after thewr ion tha
o it T
) €5y and that
proper meafures to be l:l’im&cd in
the Caufe, and regidate the differen-

ces by fuch IW of Equity
as



L W

a5 the R;gglts, of the Partics, and
the good of Peace may demand.

¢ N

vt , . .
* And the Gaufe that is too hard for you, biing
it unto me, and Uwill hear 1t Dews. 1. 17, :

Alrhough tbus
beWapplisd heve.

3

ce L

. They Secing it often happens that in Com-
are obhged promifes each Party names his Arbi-
74”i/i”;;ttg,u.mr, and Jooks upon him not fo
ld ; much as baing his Judge, but rather
0 partres 38" his Advocate, engaged to defend
wiiout re-hig interefts, and that for this reafon
fret of - they name {upernumerary, Arbitrators,
for! this_intention of the Parties docs not
" hunder the pefons. whomy they name

fiom bemng really and truly Arbitra-

tois, nor excmpt them fiom the ob-
igation of dx({,mguiﬂ'xmg juitly be-

tween the Rights of the one and the

other Party, and of forming confcien-

twondly then @numents n relation to

the differences which they have to
deteimine 3 Thus it 1s ther duty not

to look upon themfelves as®Arbitra-

tois for onc Pawy only, and obliged

1o judge 1ather m his favour than in

the favour of the other; but they

ought to confider themfelves as Me-
dutors of peace berween the Parties,

which obliges them, in their choice

of cxpedicnts for accommodating the
dufferences, not to inchng,, onf of 1ce

fpect to the pcrfons}’gbtpﬂﬁ?uﬁ% the.

the Padtics Fat

Roghts of ‘gnc of the her
than thofe of ‘the Q[h‘g'w' to havg
the fame regard¢to both Pprties wﬁxkg,

iR,

and mot to have any pthéy v
curtaling the Rights of "one of the
Partics rather thay thafe of the other,
oveept the dufference qupw he br-
tween their Rights, {aéh” a8 indifik-
rent perfons to whom the, Parsies €
altogether unknown wou
ad to; for this diffinttion

paffage relases vo Fudges, yer ie may *

L]

A 1

of v
ons would be an injuflice, wh#m:“:ﬂ
hbclrty allowed to Arbigrators o ac- il

commpdate , matters by temperaments
of iy, cannot encyle. -

' '“-'T:iaou ﬂm& ot rcf;q& 'ﬁer%ml Deut, gvi.
r9. !
9_{udge righteitly betwedd cvery mam and' s
bracber, 3, the fesnger thar is with-him. Déwe.
bodben o gl Lo T
vy Thay awh ;ﬁ altogather jaft. fhaic thou fol-
. . x, 24, !

JYcﬁ f ndr refpe@ perfons 1o /judgmene, but
you M’«W the fimall as well as the grests, you
ﬁu;ﬂ;,m;gbc afrad of - the face of mam, for-the
udgment is God's,. Doy b 47, L s
3 %.ntl?éﬁ.w %b.{v i

.

1

o

" for

13 » Q- ARBITRATORS. ; Big7: Sedt. 2.

Ye Mail db no unrighteoufndfs mm judgment ,
thou fhalt not refpedt the perfon of the poor,
nor honour the perfon of the mughty but
righteoufnels fhalt thou judge thy ~neighbour,
Levit 31X, 17,

He will tot accept any perfon
men, but will hear the prayer of
Eeclur, XXxv, 13. - )

How long will ye judge. unjuttly, and acte
the pcrﬁz::gof the f\zmckgg? Dﬁcng the poor dﬁ
fatherlefs- do' juftice to the aflifted and needy.
Deliver the poor and needy, ¢he. Pfal, Jaxuiivx,

3 4

Judges and Officers fhalt thou make thee an all
thy gates which the Lord thy God giveth thee
throughout thy ' tribec  and they fhall judge 'the
people with juft judgment  Thou thair not wreft
judgment, thou fhalt not refpeék perions, vershbt
take o gift, for a gifi doth Lind the eyes of the
wife, and et the wordy, of the righteous,
That which s altogether juft fhalt thou follow.
Denr. zvi. 18, 19, 20. ‘

ainft a poor
:ie oppredled,

) ) 7' i

Although thefe texts relate to the duty
of Fudges, yes they may be applied Dove,
eeing the perfons who are named A bi=
trators do exeicife the Funélions of Fudges.
It o meceffary to diffingmfd among the
confideratgens that an Arburates  may
bave for onc of the Partics move than

for the othery thofe which relate to the

perfon bavely on account of 1he favour
and affettion whick the Aybitrator may
have for bim, whether it be becaufé of
the confidence whicdy the Party feems to
repofe in bim by taking bim for bis dr-
bitsatory or becaufe be is bis fiiend, and
others of the lke mature, from thofe
which regard in the perfons the quality

their Rights 3 the matter in difpute

0
“é"i;gf, for cbgqm ley abour a large Sum of

Money Wasmeid &y one that is rihy frome
ane that is poor, and that by a difputed

~Sitley the confiderations of the Prft fort

dre a vefpelt of perfoms that is mever al-
Iwed 5 fdr ji is nevér lawful to prefer
in Fus t the inteveft of owe perfon De-
are thaf of anvtbers becanfc one loves
bim, eficims bidg, br has' [ome obligation
2o bim, and Juch o view as this in
45 always unjufly but it is not
vewned a re/pecting of perfons in
itration upon @ doubtﬁ/ Right,
or the [ake of peace an Arbitrator is
obliged to have recourfe 2o fime expedi-
ent for accommodating the matter in dif~
putes W if ke inciines to abyidge the
prctenfions of owg. of thé Parties ratber
than thofe ;:f the othery becaufe of the
diffevence’ thar is betwéen them, and
whieh does not progeed from the affection
which the Arbitrater ‘has for cither’ of
themy but from the qdaliry of their pre-
tenfions, and the' circumfiances either of
their Perfons or their Rights.

11 2

¢

‘
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3 Thiém! The Liberty which' Asbitrators i
7y z":” have not to ‘render Julfice acegrding
fuve of nort0 the tigour thereof, and to make
rendrmg  ufc of fome healing expcdxcnts
Fufice ac-fake of peace between the -

cordmg to hat
the rigowr,,

be 1o
ong not fo

r the
artics,
its bounds and extent according

¥, a ught $hot to Be x4

be abufed tend Faréa’as # handle y hc

by commme Arbftriftors # commit juftice

1mg mufli- prerext  of accommodatin mattcrs

she proiecgthO it is the duty of Arbitrators to
apply the temperaments of Equity

of accom-

modasion. dxfc:pt ; to chuf@a them, in,
thc»x cafes w‘ggrc g »*rcqum:,
fuch as mily not at very

quity by fome excefs, and not to ufc
any in the cafes where Juftice is due

Book II.

in ﬁﬂ fulldcxf;cm to d;mapas fhht dre

fo ALY glear,, that % dD ot
it of dmwmenc o of

adtgcultyt “y ' F afy

* "Eilot: heed wrhet do; for yg mtcfor
man, but for the LoJr: who i “%ﬁyﬁ‘ in the
;udgmcnt 2 Chrn. xix. 6,

fhall do mo nnnglltmufncﬁ in )udgment,
in mete-yard, 10 weight, or in meafure,
xix, 1g,

N
Scemg thére aré ‘matters which Ean- 4 Séurs
not be referred to Arbitration, as has ‘% sghin
been faid in the fixth Article of the ™

foregping St;&xon; if ;hcm fhoyld bem‘f,'f‘,"', ¢
any mpco{mﬁ:u cpntrafy b%.kulc, which car.
it~ weuld be the sduty’of thefe; who ™ bdr-
are named Arbxtrators abﬂ:nm from :,,,',:,,“’6"

judging of fuch mats

- !“ e A
“) H":g E
. . LI S
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Crimes and Offences.
Mifdeeds, which might 1
one and the other, 15 not
in ufe. But we not only ha
proper word, whereof thes me;

tak

ve not even any Rule or Ufage
which diftingwifhes precifely the mean-
ing of the word ¢s from that of
Crimes. -And altho’ we commonly un-
derftand by the word Crimes a Robbe-
1y, a Murdm‘, Forgery, and other wick-
¥ which dcfervc the M‘h-

G M c:ath, the Gallies, Banifh-
other great punifhments ;

and tha: the barc word of Offences is
ufbally underfood of altions that are
lefs wicked, #nd“iable to a lefler degree

in all Ciimes and Offences; bu

K  IIL

”lii)ﬂu

LE, S aad OFF.ENCES
st

¥ ;_ﬁ;

t which may never-
, punithment, fuch
or hwit i a Scuf-
,r,!hc word Offences
#xprefs the greatcit
515 lmd, that an Of-
ome dxfpoﬁnon of his
r the Offence 1s commntcd

y gen m the very act, but we ne-
o apply the word énmc to Injuries,
or to wounds in a Scuffies and to them
we give the name only of bare Offences.
Thus the word Offence is underftood
fometimes of Crimes, but the woid
Crime is never ufed to exprefs a {light
yOffence.

. It is in confidération of the want in
our lapguage of a common term which
may agree to all Crimes and to all Of-
fences, that we have entitled this Book
of Crimes and Offences : and fecin
thefe two words have different fi mhg
cations, but which are not clearly
enough diftinguithed ; in" order to give

a quit’
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a juft and precife Idea of thent, it was
neccﬂ‘my before we fhould begin to

fpeak of Crimes and Offences to make’
this firft reflexion on the ufe of thele’
two words; to which we muft likewife,
add, that in the Romas Law, from
whence the fud words have been taken,
they have not cven therc 2 meanin
that 1s peculiar to cach of them, an
fuch as may not gpree to the other, but
they are. jtcn pﬁ-c confounded toge-
ther; neither is these in the Roman Law
#y the and propor word that fignifics P
exaltly and precilely every thing that 13
containcd under thefe two woids of
Crimes and Offénces, on which it would
be f@cﬁiuous to cnlarge agy fifither
here 3 but it 15 dece(ldry to thlke nouce’
here 8f a difference ‘that w48 made it
the Roman Law of two forts of Crimes
or Offences which comprehgpded them
all, and di ided them into two hands,
which eeeflary to undeiftand be-
caufg c{ the fﬁli@on whicly they have
to our Ufage,

The firlt of thefe two “kinds of
Ciimes or Offences, was of thofe which,
waie called publick 3 and the fecond of
thofe that werg <alled puyate. The

»sublick Crimes &c‘r«: tho‘fe which the
Ltw dllowed all manner of perfons to
profccute in Judgment, altho’ thoy had
no particular interclt therein; and the
private Offences were thofe of which
the profecution was got allowed to an
but the perfons who had an_ igtere
thercin  Thus the Crimes of Treafon,
Imbezzlement of the Publick Money,
Yorgery, Adultery, and many others
were publick Trimes. Thus, the Em-,
perors rcadius, Homorins, anﬂ Theode-
fius ranked in the ramber &M{fo{
Crunes the Heref ﬁy"cif'ti‘k Aﬂni m N
Thus on the cont uries,
tory Libels, Theft, Sm l;om
kind of: Cbz enage i in bargai
fome others were private

* Hoic ituque homipm generi pihil ¢% m or
nihil .ux legibus, commuse fit cam M&m.

prumum quiders valumus effe publicuds o
1. 4. €. deharets ot

ﬂt

R W,,g&

. We fhall (hew heseafeer heny faie thig
diftin&tion berween publict Criming
Envatc()ﬁmcw ugireos with obr 13

Wt 1t is neceflary to pblerve in e i
dﬁcwhmm % ‘the Rowean T
y " the w m PASR "‘
for irivage Offentéy, " gnd.. "m%’?i ",
Critoes & publick M&»‘fg fonme
times thoy mszmm@ﬁ i g?
f'”m yand che agtng! s
ences bo mﬁw:: Critses Withoiis
dl#m'ﬂﬂ“u 4 ;;‘ﬁ L

¥
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b Stellonase, or Coumvgr ” 64
vate Offence, aad o vt Pluced 'w

o

:;nﬂnbb:flh of v forgy ﬂ: o ::lk I’M‘w
Iy

Code, # t, f:lz{ e 'ﬁa u[ )mr
Law of ‘r‘bﬂﬂm ﬁhk t*ar & i:

< Aitkg’ i fomnd 3Offhmes are mﬂ‘
Grimes, nt s vhe mmrb Section L

Law, ff, de Bdil. o, where Offinicas e oppofid to
Dubirth Crimes, quecungue comymintintur ok de-,
h;’hs, x;on p;bhclsdmmmlbu;;, Tat we fio m, ¢Jp§_
aces that the word Offence fipmfies all swanger
Pcnmn Thus m the ﬁf‘zd z,awmﬁﬁ de v¢ mﬂmﬂ,
all tlx Crimes qf Sdiers are callod Offences. “Bhas dn
1* Taw, ¥, de verb, hgmf, the wird
mm o :lc_/ilml 85 a general word, which [itafies
the chafisfement of all forts of Offences , whech compre-
berels vy claarly 8l manney of Crimes, and all man-

wer of Offences, feemg they have all of shem shur pro-
per Pureffoments, cum poena generale {0 nomen,
ommum Achi@orum cogreimo. o/

This difin®tion of the Rowan Law
between publick Crimes a@ puvate Of-
fencés, altho’ it,1s not icceved with
us i the fame manger as 1n the Rourzs
Law, yei 1t Hos been the occHfion of
i retaiming thele cxpreffions ot pub-
By k Crimies and privare Offchecs an ano-
tha fenle and meaning ; a5 to which it
15 peceflary to obfeive wherenn 1y it
tinguithed from that of the Koman 1 aw.
| omrm Law therc woe no
mt:s ut thofe whﬂ? weie

fuch by fome Law o
nd § were callcd publick
Cnmes, becy ¢ pumfhment of thun
was of impottance to the Publick, and
bcmufc for that rcafon whoever was
willing to Eroﬁ:cdtc an Oﬁ'e%: for a
CHime of this hatare, was alfbwed to
do it, as bas been jult now obleived:
and altho’ the perfon, if thepe was
who 'was injured by the Lorkne, Z%
not, : complain of it, the P
ight g0 6n to mike proof! df
 in order'to Kp
t to gundhmexgt.
vate (;hﬁ:s, it was @
wt vmc

m‘zf“‘“

B partics
red that could complan
¢ for the punithmene of
s Ias been iﬁ:ﬁ\w.a re-
e mth plmlz mm;; oé'

5 was ngt thought to be ¢
e, fﬁ%t??nwmn%e mugt‘he P
.Wthéy placed in this Ragk |
o DéBngtony Libé

lp the driving -
tile, t}w’ﬁmm; of thole who t:ut
Trees pfﬁatéfy, Stclionake; wﬁ

? has‘ ri
‘&éﬁs\ m

&*F‘

ﬁ% teld’ And Hﬁ y %
ave” A
{diction

maﬂQuhftsﬁf]



OF Crimks and OFFENCES.

jun’ﬂigtinn in Criminal matters there
arc Officers appointed, one of whofe
moft itng&rtmt Funétions is to be care-
ful and diligent 1n bninging Offenders to
Juftice, as has been taken notice of in
another place. Thefc are the Officers
who are called the Kingls Councily, who
are the Advocates and Procurators Ge-
neral in the Supreme Courts ; the
King’s Advocates and Procurators in the
Difinéts of Bailiffs, Senelchals, and
other Junfdi¢tions ; and the Prottoss,
who are called Fifcals, or Promaters of
the Office, 1 the JunfdiCtions of Lords
of Mannors, as has been already obfery-
ed in the fame place: So that thofe Of
ficers being obliged by the duty of their
Offices to fue” for the pumfhment of all
Crimes, which the Publick 1 concern-
ed to hnvc'ﬁlmﬂxcd, 1t 15 not allowed
for any particular perfon to become an
Accufer of an Offender, and to canty
on the Criminal Piofecution in his own
Name; but becaufe it may happen that
fome perfofls who haveie particular
knowledge of the proof of a Crime, and
who may 'be nduced by fomc motive or
other to intereft themfelves in getting
the fame to be punithed, they are al-
Jowed to become lnformers, that 13, to
acquaint the King’s ; ater, that
fuch a one has commit) h a Crime,
and to inform him of tMarcumitances
which may ferve to prove the fact
This Information, which is taken down
m wriing in the Regftry of the King's
Procurator, and figned by the Informer, is
kept fecvet, {o that the King’s Procurazor
docs not carry on any Profccution m the
name of the Informer, nor s therc any
mention made of hum in any one of the
Aéts # but if by ‘the cvent of the Profe-
cution the accufed Party is acquitted,
the King’s Procurator is obliged in that
cafe to gwe hum the name of his Accu-
fer, that he may fue him for having
falfly accufed him. And as for the Ac-
cufers, who are otherwife called Plain-
tiffs, and are the Parties ‘interefted, they
ate particularly nauned in the feveral Aés
of the Proceeding, which 13 carried on
in the mame, and at the requeft of the
King's Procurator, and upen the com-
plainr, and at ‘the mflance of the Plan-~
tff, who is called the Civil Party, be-
caule' he fizes oniy for his Civil Intereft.
For there is this difference between the
intereft of the Party, and that of the
Kiog’s Procurator, that all the fleps
made by the Civil Party tend only, with
!égm‘d' & him, to%btain a Sentence of

ondetntiation’ fom Damages, or a Civil
Repatation ‘of the Lofs which the

Crime may have occafioned to him ,
but he cannot demand that the parry
who 1s accufed thould be condemued t
undergo the puniffment which the
Crimie may deferve with 1egard to the
Publick s for 1t s propetly the bufinu,
of the King’sProcurator to demand that
the faid Punithment be nflicted, whe-
ther it be that of Death, the Gallies, o
other Punifhment.  And this Policy «
conformable to the Spuit of the Clii-
fHan Religion, which puts into the
hands of the Prince and of his Officers,
the Rught of avenging and pumflung
Crmesd; and which forbids piivate
G:r(ons to take vengeancee.  Thus ow

fage 15 in that refpe& different from
the Roman Law, feemg it docs not give
iberty to any private pafon 1o fuc for
the punithment of a Crime  Our Ufage
hikewife differs from the Reoman Law m
another aefpeét ;  for whereas by the
Romar Law many Crimes whicg de-
fcrved a publick punithment weie not
for all that accounted pubhick Ciines;
we place in the rank of publch
Crimes, which may be profecuted
by the King's Procurators, Crimes
which were not publick i the Ro-
man Law; fuch as Theft, the recav-
g of frollen Goods, Robbery, the

cutting down of Trees by ficalth, the

affembling together in a riotous man-
ner to do fome a& of violence, or to
carry away any shing by force, the
driving away ot Cattle, and the break-
ing ot Pnfon. For theic 1s not any
one of thefc feveral forts of Crimcs,y
which having been brought before a
Court of Juftice, the King’s Procuratos
may not profecute, 1n order to have the
fame pumfhed. For there 15 none of
thefe feveral Crimes, which may not be
profecuted at the inftance of the King,

when his Officers have knowledge of

them, altho’the party who firft brought
the cotplaint thould defift fiom it, or
agree the matter with the party ac-

cufed.

¢ To me belongeth vengeance. Dewt. xxxit, 35.

If thou do thar which 15 evil, be afraid; for he

beareth not the fword i vain. tor he 15 the mmi-
fter of God, a revenger to execute wrath upon him
that doth evil. Remi.xin. rgq.
% °Recompence to no man evil for evil. Provide
thxfr;_%\'a honeft wn the fight of all men, If 1t be
pofithle. as much as licth in you, live peaceably
with all men.  Dearly belbvm:{o avenge not yout
felves, but rather give place unto wrath. far i 15
written, Vengeance is mine, T will répayir, futh
the Lord. Rom. i, 19, 18, 19, Mar.v, 3p.

He that revengeth fhall find vengeance from the
Lord, aud he will furely keep his fins in remem-
btance. Forgive thy neighbour the hurt thar he
hath done unto thee, {o fhall thy fins alfo be fors
giwen when thou prayeft, One man beareth hatred

. againﬂ
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agroft anothor, ~nd doth he feek pnr‘don from the

Lord?  Fecdyge axvin. 1, 2, 3. -
Ul thefe froonal Covne are zanked oo the number

of private Offnices m * fovty feventh Booh of the Di-
gelte,

It wa neeeflary to mahe thefe Re-
mukhs on the d faences between our
Ultage and the Roraan Law as to the
mannet in which we confider Crimes
and Offences m wh. wever fenfe we take
tlic one and the other of thele two
woids 3 and the Reader may be able
to judge By what has been fad, that it
is of no great importance, and that it

whuid be no eafy muter to givea juft

and picafe Idea of the dutindbion be-
tween Crimes and Offences 3 and that
1t 15 fufficient to know that 1n our Ufage
we confider as Crimes, and as pubhick
Cuimes, all Crmes and all Offences
whatloever, in which the Publick s
conceined, that they fhould got be let
go unpumthed, to the end that they
may not muleply thro’ impunity, and
that the pumthments may reftram at
leafl fome of thofe who would not be
withheld by other motives  For altho’
1 be true that the greateft Puntfhments
do not totaily prevent any Urime, yet
they dmmmith the frequency thereof,
and f they were let go unpunifhed, 1t
would occafion an infinite muloude of
all forts of Crimes ; and it1s for thus rea-
fon, that when fome Crimes become
moic frequent thangthey were, the pu-
nifhment of them is made the more fe-
vere, 1 orda to reftrain the growing
multitude of Offenders.

It 15 to this Punifhment of Crimes
and Offences that all the Rules oncern-
ing this matter have a 1elation, and all
that thall be {ad thercof in this chird
Book hath its ufe only.with refpeét to
this Pumfhment, without which the
matter of Crimes would not be a fubjedt
of Human Laws, and would have for
1s Rules only the Divine Laviy 2s to
winch it is neceffary to remark the dif-
fevent ways in which the Spint of the
Diyine Law, and that of Human Laws
confider Crimes. For m this difference
confifts the diftinéhion between “the
Conduét which the Paftors of the
Church and thc Miasfters of the Spiri-
tual Power ought to hold with rc(P &
to Crimes; and that which the Mini-
fters of Juftice and of the .Temporal
Power ought to obicrve therein. ‘

The Spirit of theLaw of Gdd, who
Ercpnrcs for Critmes which he fhall not

ave forgiven in this world other pu-
nmithments than degth, and' which' are
more terrible than the fevereft punith-

ments*that can be inflifted m this hfe,
auns at the amendment of the greatett
Offenders, and at reclaminly them 1o
therr dunes, by working m them fuch
a change as may transtorm them from
being the moft profhgate Wretches in-
1o the greateft Smnts; and we fee fome-
times Offenders, whom Ged fuffors to
cieape the pumfhments inflitted by the
Temporal Laws, that he may work this
change'in them, or whofe hearts he
touches even in the midit of therr Pu-
nithments, as it happened to that Rob-
bet, who at the latt moment of his life
made his pumihment ferve as a paffuge
for bim mnro Heaven  But the Policy
ot Human laws, which tends to regu-
late the Society of Mankind, and to fe-
flaan all attempts that may diflwb the
Order thereof, hath cftubhihed Punith-
ments proportionable to the different
Crimes, and cven that of Death it {clf,
againtt fome which could not be pre-
vented by leflfer Pamifbhments;  accom-
panying ipglometimes with toiments
which firik€a greater terror than {im-
ple Death: and as “this ufe of Punifh-
ments has always been necellary in the
multitude of Crimes which have always
abounded, we have feen that in the
days whorghisend himfeli was pleafed
to governfible manner the Pes-
ple whom ¥¥d ninde choice ofy and
to mux together the Spintual and the
Temporal Government by hus Divine
Law which he gave to Mojes, he there
cftablifhes the Pamifhment of Death
agamfl feveial Cimes 8 Bur when he
{fent his Son into the Woild to plant
the Gofpel in the reom of the ancient
Law, hc feparated from the Spinirual
Minitry of Religion,” the ufe 'bf the
Pundbment of Death, and of other
Corporal "Punifhments, and left 1t {ole-
ly to the Temporal Powers, that they
nught thereby maintain, as much as 1s
puﬁiblc‘, the Order of Socicty.

¢ And the Iraclitifh woman's fon blafphemed the
name of the Lord, «and turfed. and they brought
hum unto Mefes, (and Ius mother’s name was Shelo
mgh, the daughter of Dibri, of the tribe ofeDan.)
And tliey put him 1 ward, that the mind of the
Lord might be fhewed then:, And theLord fpake
unto Mofes, fayiag, Bring forth him that hath
citfed, without che camp, and let all that heard
him, lay their hands upon bus head, and let all the
congregation flone him.  And thou- fhalt fpeak
unto“the children . of Ifwel, faying, Whofecver
curfeth his Gad, {hall his fin,  And be that
blafphemeth the name of the Lord, he fhall ﬁ“il
be put to death, and ufl the congregation fhail g
tanly fone hirg; se-well the firaniger, {a he that
is born In thedind, whea he blafphemeththe vame
of the Lord, fhell be put to death., And be that
killeth any man, fhall fuvel} be put to death. Le-
o, 3NI7. 1T, e, See Exod. X%, 23, 34. DMW
c




Of Crimes and Offences,

We fhall not enlarge any furgher on
this diftin&ion betwsen the Spirit of
Religion,gnd that of the Temy oral Po-
licy ; the Reader may fee what has been
faid of jt 1n the 1oth Chapter of the
Treatife of Lasws, and in the 1gth Ti-
tle of the firlt. Book of the Publick Law.
It futhceth that we remark here the
Caufes of the neceffity of punifhing
Crimes; as to which it s ncceflary in
the firft place to diftinguith two forts of
Crimes.

The firlt is of thofc which without
doing any wrong to any particular Per-

fon, deftroy the publick Order, and
difturb Society, fuch as Impiery, Here-
{y, Blafphemy,, the defpmr of thofe who
lay violent hands on themfclves, and
other Crimes, {ome of which ought not
fo much as 10 be pamed The fucond
is of thofe which befides the ditwibance
of the publick Order of the Society, do
prejudice to' fome Perfons in particular,
{uch as Theft, Robbery, Imbezlement of
the Publick ®Money, the copnterleiting
of the King’s Coin, Murder, and o-
thets. ‘The Crimes of the firft of thele
two forts, deferve only a fimple Punifh-
ment, fuch asmay revenge the Publick
of the Crime, and chaftife the Often-
der ; and thofe of the fecond fort de-
ferve, befides this Vcnﬁ: and this
Chaftifement, to 'be puiliihed with a
Reparation of the Pamage that is done
by the Crime, fuch as the Reftitution
of the thing flolen, the indemnnfhillga
Widow w hofe Husband has been hilled,
and the other Civil Interelts of the like
nature, to the Perfons to whom they
are due, So that therc are two forts of
Punithments for this fecond kind of
Crimes: that of the Crime it felf, with-
out regard to the Damage, by the bare
View of the Chalti{fement which it may
deferve; and that of making good the
Lofs occafioned by the Crime.

Befides this firft diltindion of thefe
two forts of Punifhments, which is ne-
ceflary for underftanding aright the
ufe of Punifhments according to the Spis
rit' of the Laws, we muft take notice
of a%econd diltin&ion of four feveral
Kinds of the firft fort of Punifhments
which have been jult now meationed:
The firft, to begin with ‘the lealt, i
that of the, Punifhments which are cals
led pecunigry, which are limited toa
Condemnation ina certain Sum of Mo-
ey without inflidting any mark of In-
famy; and we muft place in'the fame
Rank'of the firft foyt of lefler Punifh-
*ments, the Admonjtions and Reproofs

Vor IL¢ : i ’

wluch aré given in open Court, and
whith likewife do not brand with In-
famy. T1he fecond Kind is that of the
Punifhments which affect the Hofour,
and carry with them a mark of Infamy ;
fuch as a Condemnation in a Fine ro
the King, and that forc of Correéion,
which 1s called a. Judicial Reprimand.
The third, 1s of the Punithments which
are mnfhiéted on the Perfon, and on the
Body of thc Party accufed, fuch as
Whipping, Murking, the making a
publick Confeffion of the Crime in that
1gnominious manner which is called in
Frame, Amavde Honcrable * | Basithment,
and other Corporal Pudifhments, all
which are attended with Infamy.  And
the fourth is of the fevceral forts of Pu-
nifhment by Death ; fach as Hanging,
Burning, Breaking on the Wheel, and
others, .

It is cafy to judge by thefe feveral
forts of Pumfhments, of the divers
Views of the Laws which have enjoin-
ed them. The firft of thofe Views,
which is common to all the four {orts
of Punifhments, is to putrith and avenge
the Crime by the publich Satisfaction
which the Odender 15 obliged to make 4,
The fecond, which is common alfo to all
Punifiments, is to reftrain by the Ex-
ample of the Punifhments, thofe who
cannot be influenced by better Motives
to abftain from the Commiffion of
Crimes . The thit;%, which agrees on-
ly to the three firft {orts of Punifhments,
is that of the Corre&tion or Amend-
ment of the Offenders : For altho fomc
of thefs Punifhimenes have in them a fe-
verity which exceeds the bounds of Cor-
reftion, yet they all of them imply the
effeé of CoreCtion and Amendment,
by putting the Oftenders in mind that
greater Punifhments are referved for
them, incaft they fall into new Crimes ;
and there arc fome of thefe Punifhments
which ' ge Corretions from the Mouth
of the ﬁgcs, when they give Admo-
nitions to fome Offenders; for theend
of thefe forts of Admonitions is not
- { ¥ ¢ This Punifhment whichis fliled in France
¢ Amande Honorable, is when the Criminal 1s cons

¢ demned to make a publick Confeffion and Ac-
¢ knowledgment of his Crime, beng firpt naked

* ¢ 1o his Sbire, bare headed, and bare footed, ha-

* ving 4 Tasch in his Hand, and in this Poflure to
¢ 35k Papdon of God, of the King, of Juflice; and
¢ of the Farty whom hs bas injored. Imiers Pras
¢ sique Civile ¢r Criminells liv, 3. chap. 21.

b Por the Prvifbmins of Evil doers, 1 Pet, 2.
14
4:' And thofs dhick remain fhall kuar, and fear,
and fhall henceforih commis mo more any fuch Evid
among you. Deuts 19, 20.
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only to punifh the Ofienders by the
fhame of being reprimanded in bpen
Court, but alfo to amend them, and
to exhort them to change their Courfe
of Life/: And wemay add fora fourth
View of the Laws in enacting Punifhe
ments, that of putting profligate
Wretches and thofe* who are guilty of
great Crimes out of a condition of
committing new ones ; which properly
agrees only to the Punifhment of Death,
altho there be others which may have
this Effe&. \

Altho it be certain that thefeverity
of the Punifhments diminifhes in a great
meafure the number of the Crimes in
a State, and that in proportioh as the
Laws ufe more precaution, and the Of
ficers are more diligent and careful in
finding out and pumithing ‘Offenders,
there are fewers Crimes commitred ;
yet ftill it muft be owned that notwith-
flanding thefé Remedies Crimes are ve-
ry frequent ; for they camnot cure the
éaufes of the Difeale, which are the
difierent Paflions of Men, fo ftrongin
a gieat many and having fo great a maf-
tery over them, that even the fight of
the Punifhment does mor deter them
from committing the very Crimes which
they fee aduatly punifhed in others.
T'hus thofc whom Avarice has erfraged
in a2 habit of Theft, make no fcruple
to pick Pockets ina Crowd of SpeQa-
tors that are looking on at the Execn-
tion of a Thief; and the acquired ha-
bits of other Crimes, and the tranfports
of Revenge, and other Paflions, kindle
fuch a Fire as nothing is able to extin-
guith, and which takes away all manner
of thovght of the Confequences of the
Crimes, or makes themrun the hazard
of all Events lct them prove what they
will,

"It is from this Fountain that we fee
daily fow thofe*feveral ‘Crimes Wwhich
are {o frequent, cfpecially great
Towns, where the'oceafions of commit-
ting them are more common, and whore
it is eafier to conceal the Crimes, -and to
gkreen the Offenders from the hands of
Juftice.

This frequency of Crimes, js It then
become an Bvil withowt any Rémedy,
which may a¢ leaft diminifh it2 And
fs there no poffibitity'es render: thofe
Crimes lefs frequent which are 'woft

1 ‘verlocutio presfidis, quisindidin ¢ff, infaiiem
eum de Juo quaer
{pecigiter ob itjujam vol adniam vim
paus .ﬁ'a’a f;i m‘h whmsrr‘wmﬁ ;Tm

U ! 1 lngm m e
C.” 1% gusb, canfe inﬁﬁr. - # R4

coffmmen, fuch as Thefts, Rob¥eries,
" Murders ? Might not we hope from the
great and fingular Exampléyof the d{f-
ufe of Duels, which has been effe@ed
in France, to be able to procure 2 dimi-
nution of thofe other«Crimes, not by
the {ame ways which have been taken
to prevent duelling, which would not
be applicable to this defign, bur by o-
ther ways proportioned to the Canfes
of the Evil? The Caufes of the fre-
quency of Thefts, of Robberies, and
of Murders which are the Confequen-
ces thereof, are Poverty joined with a
bad Educarion, ldlenefs, vicious Ha-
bits, Debauchery, and the diforderly
Life which Perfons under thofe Cir-
cumftances commonly fall into, and
from which they are gradually drawn
into the Commifion of the grearch
Crimes. Many are poor from their
Birth, a bad Education trains them up
in Idlenefs, and the habit of doing no-
thing leads them rothe doing of Mif-
chief, which cannot afterw ards be ftop~
ped but by the Force of Juftice ; which
comes too late, and ferves cnly as a
Fence againft a Torrent, whick over-
Rows its Banks, *
t would feem therefore to be of
great advan 'to a State, toeftablith
therein fuck@Policy, asmight diminih
in it asmuch as is poffible thefe bad
Effetts, by removing their Caufes;
‘which are Idlenefs, Poverty, a bad E-
ducation, which occafion fo many
Thefts, Robberies, and Murders which
vfually attend Robberies; for thefe are
the forts of ‘Crimes that arc the moft
fréquent, and they are fo frequent only
becaufe they {fpring from thofe three
Caufes which are common every where :
8o that theére is this difference between
thefe forts of Crimes and all others;
that althe there'be many other Kinds of
Crimes, fuch 2s Treafon Both againft
God ind Men, ¥mpioty, Blalphemy,
Sorcery, Sedition, Rebeltion againft the
Orders of a Ceutt of Juftice, counnver-
fem the Kibg’s Coin, Murders, and
Afxfinations ‘on eecodnt of Quarrels
"arid onr sof@e#bnga, Poifoning; For-
, Extorfiens, Adulteries, and o-

; Yét wé Yde ag-mdny or more
Crimesof that -one kindl of Thefes, Rob-
beries, and of Murders commigted: by .
Roldsein, as of 4t the othér kinds of

Crimes ‘repother. And there is

is feciffe nol viderur:® cumijmon " Jikewife Hisethir diforence’ berwoen

- thefo'Ctimes and allthe others; that ai-
tho 'there i ne other Remedy, ito pre-
“venst the'letrieails of s fevoral Crimes

ides
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befides the Example of Pumfhﬁwﬁts,
and that it is not poflible to cure in
every one Ambition, Avirice, Debau-
chery, Libertinifm, Impiety, Envy, Ha-
tred, and the other Paffions and difor-
derly Affetions, which lead to the
Commiffion of thofe different forts of
Crimes, cven thofe Perfons who are
rich enough, and fome who have had
the Advantage of a good Education;
yet 1t does not appear to be impoffible
for a State to provide Subfiftence for all
the Famijlies in it, either by their own
Labour, if that be {ufficient, or by gt-
ving them fuch Affitance as caanot %e
refufed without Injuftices by punifhing
thofe w ho having nothing of their own
to {ubfift on, and being able to workand
gain their Livelihood, do neverthelefs
fpend their time in Idlenefs by ma-
king a diligent Enquiry after poor Fa-
milies, in order to find out and punith
thofc who do not work; by vifiting
carefully all the Houfes {ufpetied to
harbour idle Perfoms, and to receive
ftolen Goods : by making all Per{ons
whofe Condition 1snot known, give an
fccount of the Place of their Abode,
of their Family, of their Imployment ;
and 1n fine by uling all poffible and juft
Precautions for lefleninggghe number of
idle Perfons and Vagabonds, which
would of confequence diminifh likewife
the Crimes which proceed from Idle-
ncfs.  Such an Inquiry as this wounld
morcover produce this good Effcél 1n
the State, that it would multiply in it
Manufaures and Trgde, and would
add to the publick Tranquiility onc of
the beft Ways for maintaining 1t.  And
altho this Policy. does imply a neceffity
of having Officers to put the famein
execution, andof ere@ing publick Work-
Honpfes for employing the Poor; and
tho it uld confequently put the
Publick to great Charges, yet -that
would be no inconventence, for there
would be no Em rtion between the
Fxpence and the Advantages that {uch
af{’cgvdadon as this, if well concerted,
'and well executed, would produce in
tany re{peds, and even by the bare
. Effe& of diminifhing confiderably ldie-
nefs, and the Vices which are the Con-
. fequengesof it,

_As tor the other {orts of Crimes, itis
to no purpofe to bope for a total Cef-
fation of them, fio more than that of
she Wices and Paffions of Men; ind
we muft on the corgrary own thac it is

mn%r by aéingula't:%ﬂh& of the Divine
or. I

Providence, thar the number of ali forts
of Crimes 1s not much greater, as it
certainly would be, if God fhould a-
bandon every one to his Paflions ; but
his Providence over the Society of Man-
kind moderates in a great many their
Inclination to Vices and Paffions by
the bare Effc® of Reafon, and of a
lefs corrupted natural Conftitution ; fo
that the greater part of Mankind is
free from the Vices and Habits which
lead to the Commiffion of Crimes, and
chufe ro contain themf{eives within the
cxternal Order of the Tenporal Policy.
And this Order ismoreover greatly pre-
ferved by the Union of Religion and
the Civil Policy together, and by the
good Ule which ought to be made of
the one and of the other, both by Per-
foas in a private Capacity, that thev
may kecp within the bounds of their
refpedtive Duties ; and alfo by thofe
who have a fharein the Government,
and m the Adminiftration of Juftice,
that they may punith thofe who difturb

the faid Order -~
It is by the means of this Providence
of God over Mankind, and of the joint
Concurrence of Religion and Policy to-
gether, that altho the Crimes which
difturb the Order of Society are very
frequent with refpeé to the great Evils
which they caufe, yet it may be faid
in another fenfe that confidering the u-
myver{al B¢nt which Men have to Ewl,
the Crimes which are fo exorbitant as
to deferve fome temporal Punifhment
aretoo frequent in proportion to the
other Evils, which do not amount to
that Excefs : for we muft diftingmfh in
the Society of Mankind two forts of
Evils, which are caufed by the Paffions
and wicked Inclinations of the greatcft
%§rt of thofe who are Members thereof.
he one, of that ivfinite number of
Infidelities, Injuftices, Cheats, vexatious
Law-Suits, Quarrels, Enmities, Divi-
fions, and other Ewils which over-run
the Society, and which being the Works
of Covetoufnefs, Ambition, Harred,
Anger, Envy, and of all fortsof unlaw-
ful Defires, Vices and Paffions, are bé-
fore God, "and in the Language of the
Scriptures, fomany feveral Crimes wor-
thy of the Punifhments which the Di-
vine Juftice prepares for thdfe who
tranfgrefs his Law, altho they do not
amount to that Excefs as to be placed
in the Rank of Crimes in the fenfe
which is given to this Word in the Scyle
of Human Laws. And the other of
+ Mmmm 2
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thefe two forts of Injaltices is  that
which conlifts of thofe to which the
human Laws give the Name of Chimes,
and which they punifth with feveral, Pu-
nithments , and it is neceflary likewife
to difnguifh, among all thofc Injuftices
of Men, which do not come under the
Rank of Crimes, in the fenfe which
human Laws give to this Word, altho
they may be Crimes in the fight of
God, between thofe which ereate no
diftmbance in the Socicty, and which
do hurt to none but thofe who commit
them, and thofe which befides that
they do hurt "to other Perfons than
the Authors of them, do alfo difturb
the Order of the Society. The firft
fort of Injultices which crente no dif-
turbance 1n the Society that deferves
to be revenged by human Laws, and
which do hurt to no Peifon, aic proper-
ly fpeaking a Matter belonging to the
Rules of the Church, which preferibe
Remedies againft them, and dire&t her
Minifters in the Method of correéting
and reclanmng thofe who are guilty of
thom, by Ways proportioned to the
Spirte of Religion, which requires Jal-
tice 1 the inward Parts of Mun, and
the temporal Policy does not meddle
therewsth  But as for the Injuflices
which difturh the Order of the Socic-
ty, and v luch go to that Eacefs as to
e 1. nhed among Crimes and Offences,
they are not only a Matter which be-
lonzs to the Rules and Canons of the
C hutch which forbids them, but they
«te moreover 3 Matter cognizable by
the temparal Policy, and fubjeét to the
Adminiftration of Juftice, which ought
to fupprefs all Auempts againft one
another’s Right, and maintain every
one in their Property, which is the Du-
ty of thofe who arc intrufted with the
Care of the Government, and the Ad-
miniflration of lluﬁ:icc. Thus the tem-
poral Policy, whofe bufinefs it is to re-
gulate the external Order of human So-
aety, exerts it felf in two different
manners, with refpe& to all the kind.
of Injpftices that dxﬁurb the faid Order.
. The firft which refped@s in general
all fores of Difturbances, Attempts and
Injuftices, which are not of the nuin-
ber of Crimes and Offences, and which
do” mot, deferve any Punithment; and
the fecond, which relates to the Poe
nithment of Crimes and -Ofences thit
may deferve Ponifhments or other Cor-
reCtion. And this is what diftinguj-
fhes the Subje& of this third Book from
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all e other Matters of the Laws, whe-
ther they be of the Pablick or Private
Law, .

We thought it neceflary to make all
thefe general Refle&ions on this Mat-
ter of Crimesand Offences, in order to

ive an 1dca of the Rank which it bolds
1n the Publick Law, and of the Ufe of
the Laws which regulate 1t ; 1t remains
now that we fhould explain what 1t is
wheren the Detail of this Matter con-
fifts, and the Views wluch we propofe
by digefting 1t in ordcr.

The Matter of Grimes and Offences
confifts of two Parts; cevery onc of
which hath its Rules of a different na-
ture, which it is neceffary to diftin-

uifh, and which ought to have their
ﬁ:parato Rank. The firlt of thefe two
Parts comprehends cvery thing which
relates to the Diflinéions of the feve-
ral kinds of Crimes and O#ffences, and
their Punifhments; the Rules of the
Proportion of the Punifhments to the
Crimes and QO#fences, in confideration
of thetr Enormity, their Quulity, their
Confequence, the Neceffity of making
an Example, or upon other Confiderasy
tions which may .plead for 2 Mitigation
of the Puniflugents; the Rules of the
Regard which ought to be had ro the
difierent Circumftances of the Quality
of the Perfons, of their Age, the T'ime,
the Place, of the Dipofitions of the
Offenders, which diftinguifh thole who
offended with Defign, out of Rathneds,
by fome Lfteét of an Accident, and the
other Circumftances of the like natwie;
the Diltinéion which ought 10 be made
between the principal Offenders, and
their Accomplices and others who may
have had fome hand jn the Crimes and
Offences ; what the Proofs of Crimes
ought to be, and in what manner
they are gather’d, not onlff from the
Depofitions of the Witnefles, and from
Writings, if there be any, but alfo
from the Mouth of the Offenders them-
felves ; whether it be by their Confef~
fion, or by Confequences drawp from
their Anfwers, as if they.deny known
Truths, or if they affert Fa&s' that .are
notorioufly falfe; or if they vary in their
Anfwers to Interrogatories, and make
other Difcoveries by which 'they may,
be convicted; what are the Cafés Q{TJ e~

in it may be lawful Yo proceed. ro Tory
ture, which is called the Qgpeftion ;
what are the Rples of the A olj&fpﬁ,,'
Remiffion, or Pardon of Crixiaq,s),bj, )
Letters Patentof the Prince. """I;éé‘;
o . g L] K, il
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The fecond part of the Matters of
Grimes aad  Offences  contains  that
which relates to the "Proceedings in
crimunal Cauvfes, the manner of form-
ing Ceomplaints, Accufarions, Denun-
ciations, the taking of Informations
and the other Proofs, Decrces for ap-
P"ehfbn{hng the Perfons who are char-
ged with any Crime, or for obliging
thofe to appear in Judgment who can-
not be 1mprifoned, theic Examinations,
the repeaung and confronting ot Wit-
nefles when 1t 1s neceflary to have re-
courle thereto, and cvery other thing
relaung 10 the Proccedings thar are
ncceflary for the InftruGion of Crimi-
nal Caufes.

Ir is eafy tojudge that thefe two
forts of Masters being different, they
ought to be treated feparately, and
that thofc of the fecond part belong to
the Ouder of Judicial Proceedings, and
ought to be explained in the fourth
Book, where we thali texplain cvery
thing thar relates to Judicial Procced-
mgs, as well in civil as in criminal
Caufes, and che Matters touching-Pro-
eeedings in eriminal Caufes fhatl be the
fecond Part of the fard fourth Book :
So that there remain for the Subjedt of
this Book the Rules which concern the
Derad of this firfk part of Crimes and
Oftences which we have been juft now
eaplaining, and of which 1t is neceffa-
ry ro draw the Plan.

According to the natiral Order of
thelc Matters, the firt Rank ought to
be given to that which relates to the
Dittinctions of the different kinds of
Crimes and Offences : for before we
eaplain the Detail of a Subjed, 1t is
neceflary 4o the firft place to know its
Nature ; and it is from the Nature of
things thagwe dilcover the Grounds
and Principles of the eflential Truths
which relate 'to them ; and when the
Bufinefs is to lay down Rules which are
the T'ruths of the Science of Laws, it is
from the Nature of that which is their
Objett that we muft gather them,

The Difting&ions of the different kinds
of Crimes and Offences may be made
differently by divers Vicws, as by the
Difterence berween Eublick Crimes and
Privatg Offences, taking this Diltinc-
tion uj the feafe in which it is applica~
ble to our Ufuge, as the fame 1s ex-

fained {n the beginning of thisPream-
le: 6r by the different Degrees of the
Malice and Hemonfgels of the Crimes,

diftinguifhing the greater from the lef-

fer ; thus Muorders are morc hemnonur
Cruges than Thefts, and Seditons
greafer than Calinnics and defamatony
Laibels + Or by the Confequence of the
publick Intereft, winch 1s’greater m
fome Crimes than in others ; thus Re-
bethon and hfobedience to the Qrders
and Decrees of Courts ot Juftice grve
greater  Diftuibance to the publick
Tranquillity than ‘thefts ; and  the
counterferting the Com more than For-
gery: Or by the Difference of the
Objects which the Crimes may have
relation to ; thus Elafphemy, fmpiety,
Atheifm, and the other Crimes of ‘F'rea-
fon aganft the Divine Majefty relato
to God himfelf; thus all Attempes a-
gainft the Prince and againft the State,
which come vnder the Denomination of
High Treafon, refpell the Sovercign
and the Order of the Government ;
thus Robberies, Murders, Adultery,
defamatory Libels, and other Crimes,
affe& parricular Perfons, cither in their
Eftates, Honour, or Perfons :.Or by
the Dafference of the Pumifhments that
the different Cirimes may deferve, for
fome Crimes agamit the Divine Ma-
jelty are more mildly punithed than
others againfl private Perfons 5 thus
Blafphemy is not punifthed with Death,
as Mmdcris. We might Likewifc un-~
der another view diftinguifh between
the Crimes which ate cognizable by the
Judges of the Courts of Lotds of Man-
nors, as well as by the King’s Judges,
and thofe which are called Royal Cales,
or Pleas of the Crown, which are cog-
nizable only by the King’s {udgcs, {uch
as the counterfesting of the King’s Coin,
Scdition, and many other Crimcs
We might hkewife diftinguith by o-
ther Views the feveral kinds of Crimes,
and place them in different Qrders ;
but 1t would feem that the moft fimple
and moft natural way of diftinguifhing
the feveral forts of Crimes and Offen-
ccs, is 1o confider in the firft place
what 1s the Chara@er that is common
to them all, which places them in the
number of Crimes and Offences, and
to remark in every one of them whar it
has peculiar and fingular in its Nagure,
which makes it to partake of this Cha-
raéter. 'Thus Idea, which may a pear
to fome to be fomewhat obfcure] will
be eafily made clear by a bare Eapla-
nation of this Charader, and by two
Examples of fome Crimes wherein the
fard Chara@er is confider’d,
The common Charaéicr which makes
all



all Crimes and all Offences, 15 that they
difturb the Order of the Sociegy of
Mankind in fuch a2 manner as t& pre-
judice the Publick, and fo for that
reafon deferve fome Punifhment; and
this Charaer is {o eflential to the Na-
ture of Crimes and Offcnces, that as it
is in all of them, (o likewifc there arc
no Adiions which have this Charaéter
but what are either a Crime or an
Offence. Thus Sedition is 2 Crime,
becaufe it difturbs the Order of the
Society of Mankind, and is an Oftence
againft the Publick, and alfo agamft the
Prince, and theretore deferves fome Pu-
nithment. And Scdition is an Oflence
againft the Publick, becaule it difturbs
the publick Tranquillity by an Attempt
which puts thofe who ought to obey in
the place of thofe who have the Com-
mand, and which makes mutinous and
feditious Perfons become Difpenfers of
Authority : and by that means it is an
Oftence likewife againft the Prince.
Thus the counterferting of the King’s
Coin is 2 Crime, becaufe it difturbs the
Order of the Society of Mankind, and is
an Offence againdt the Publick, and alio
againft the Prince, and for thdt rea-
fon is worthy of fome Pumfhment.
And the counterfeiting of the Comn is
an Offence againft the Publick, becaufe
it occafions an infinite number of Lof-
fes to all forts of particular Perfons,
difturbs Trade an§ Commerce, and
does Injury to the Prince, who alone
has the Right of giwing Currency to
the Money he orders to be ftamped,
or of which he is willing to allow the
Ute..

We fee in thefe two Examples, that
each of thefe two Lrimes has the cha-
rafter of difturbing the Order of the
Society, and of oftending the Publick ;
and we fee in every one of them what
it has peculiar and fingular in its Na-
tare that makes it to partake of this
chara@er : Sedition, by difturbing the
publick Trapquillity, and encroaching
onthe Government and Authority of the
Sowereign ; and counterfeiting the Coin,
by canfing DifordersinTrade, 20d Lofles
to patticolar Perfons. And it is neceffa-
1y tikewife to difcern in each Crime anid
in esch Offence, this Chara@er which#s
common to them, ind vo diftingui

guifth _for the

alfo in the Nature of every one of them
that which it has peeuliar in it thar
difturbs the Order of Society, and

which offends the Poblisk ia (heh a-

manner asto deferve Punifhment ; and
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in otder to form rl:iiﬁludgment, and to
make this Diltin&tioh, it is neceffary
firft of all to confider what there is in
the Order of the Society of Mankind,
which makes this publick Good, that
is injured by Crimes and Offences ; and
we fhall cafilj perceive in every one
of them, wherein it is that its Nature
hath this Chara&er.

We take for granved here what
has been already explained in the
Treatife of Laws, touching the Foun-
dations on which God hath eftablifhed
the Society of Mankind; and as to what
concerns the Diftin&ions of the feve-
ral forts of Crimes and Offences, it
{ufficeth to confider 1n general the Plan
of this Society, aceording to the De-
fcription that has been givencthereof
in the faid Treatife of Laws; and to
diftinguifh 1 that Plan the divine Or-
der which hath eltablithed Society, and
made it to {ubfift by his Previdence,
by the Mimfiry of Religion in the
Places where it is known, by the Tlemr
poral Government, and by the Ties
and Engagements which vnite Men to
one another, in order to their formin
their Society : for itis by the Diftinc>
tions of thofe Foundations of the Or-
der of Society, and of thgfe Ties and
Engagements which make 1t as 1t were
different Parts of the Order which God
has eftablithed in 1t, that we may be
able to judge 1 each Crime and mn
each Offence, 1n what manncr it vio-
lates the faid Order,

According to thisview, we may dif~
tinguifh in the Order of the Society of
Mankind, as it were fix different'Parts
which are the Foundations of it, and
which compdfe the faid Order; and ac-
cording a5 the Crimes and Oftences of-
fend differently any one of the faid Parts,
they may be divided into fix kinds,

The firft of thefe parts of the Order
of Society, confifts in the Dependance
on the faid Order o™God ‘who has
formed it, and who geferves it by his
Providence, by his Divine Laws, by
the Rules of the Law of Nature, and
by Relipion in the Places where it is
known, . '
Tho fecond is the Aathority which
God’ {fiﬂm to the temporik Powers

overnment of the Society.
The third is the general Policy-of
each State. -
- The fourth takes i the two forts'df
natiral Ticghich God has mide ufe
of for forming the firfkind of Engage+

ments



Of Crimes and Offences,

medts which unite Men together :
Thofe two Ties are Marriage, which
unites the* two Sexes, apd Birth, which
unites Parents “to their Children, and
c.mpofes the Families, which being af-
fembled together, form the Society.

The fifth contains all the other kinds
of Engagements, which Imk Men to-

ether for all their Wants, which God

as eftablithed in order to render them
neceflary to one another, and that they
may exercife towards one another the
fecond Law, ag has been expliined- In
the fourth Chapter of the {ame Trea-
tifeof Laws.

The fixth and lalt of thelc Parts,
which oughe to form the Order of So-
ciety, relates to every individual Pex-
fon, confidering him as a Mcmber of
this Bddy, .and with refpedt to what
he awes in his Perfon to the Society of
which he is 2 Member; which diftin-
guifhes this fixth Part from that imme-
diately preceding, which relates to the
Engagements of every one towards
others in particular, whereas this laft
Part concerns cnly the Engagements of
every individual Perfon to the Publick.
Thos, for exatnple, every particular
Peifon is obliged both with regard to
himfelf, and alfo to the Publick, to
make a right Ufc of his Perfon ; which
mekes fome Agtions liable to Pumih-
ment, altho they appear to be confined
to the Perfons orthofc who commit
them, and they are, as will appear im-
mediately, a talt kind of Crimes and

flences.

Amoung all the different Manners 1n
which the different kinds of Crimes
might have been diftingafhed, as has
been alrcady obferved, we have thonght
fit to make choice of that of dividing
them, according as they offend any one
of thefe fix Parts of the Order of So-
ciety, feeing 1tis certain that the Cha-
raiter which 1s common to Crimes ccn-
_ filts in this, that they dafturb that Or-

der; and therefore it is natural to dif-
tinguith them by the Relation which
thcy have to fome ome of thefe fix
Parts, which makesfix different kinds
of Crimes aud Offences, which compre-
hends them all.
The firlt kind s of thofe Crimes
. which offend againft the firft part of
the Order of Society 3 the Charatter of
which is 1o attempt {omething direéily
or indire®ly againft the Divice Ma-
pelty; {uch as Blafphemies, Impieties,
Herefigs, Sicriloge,, Sorggry and others.

The (econd, of thole which violate
the fecond part of the Orderof Socicry,
and grhuch trefpafs againft the Puince
and the State ; fuch are the Crimer of
High Treafen 1n the Arft degree, which
is againfl the Peifon of tie Prinee; and
m the fecond, which 15 againft the
State, and the other Crimes w Arch par-
take of this nature.

The third, of the Crimes which
tranfgre{s agaihfl the gencral Policy and
publick Oraer of the State, and which
on one part do not efpecially affe& the
Intereft of any one Perfon i particu-
lar, #nd on the othar, are not properly
Crimes of High Treafon, altho they
encroach upon the Authority of the
Prince ; fuch as are the Crimes of no-
lawful Affemblies, of Monopolics, of
counterfeiting the Coin, and other
forts. .

The fourth, of the Crimes which
violate the matural Ties of Marriage,
and of Barth, in fuch a manmer as to
difturb the publick Order of the Socie«
ty, and of whirh the Confequence de-
mands a2 publick Punifhment ; fuch as
are Adultery, the having of two Wives
or Husbands, which is called Bipamy,
a Rape, the impofing of fuppofititious
Children, Inceft, Parricide, Attempts
againft the Pcdons ot Parcnrs, the ex-
pofing of Children, the Crimes of Mo~
thers who fuffocate their Children av
their Birth, and the other Crimes and
?Ecxlccs which violate thefe forts of

ies.

The fifth, of the Crimes and Ofen-
ces which violate the different Engage-
ments between parncelar Perfons, and
this takes in all the Crimes and Offences
which 1pjure any one, either in his
Perfon, or his Honovr, or in his E-
ftate, to fuch an Excefs as may defcrve
to have {fome kind of Punifhment in-
Hicted for it by & Court of Juftice ; fuch
as Manflaughter, Murder, Robbery,
Thetr, Forgery, Injuries, defamatory
Libels, and others.

The f{ixth, of Crimes and Offences,
which without prejudicing the Interefts
of any particufar Perfon, difturb the
publick Order of the Society by the
bad ufe which fome make of their Per~
fons ; fuch as thofe who {pend theirx
time in Idlencfs, Prodigals, thofe who
run into Defpair, lend Womer, and
Perfops who fall into thofe monftrous
Crimes witich are not proper to be
named:

It is eafy to perceive by this Diftine-

tien
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tion of thefe fix kinds of Criutes
and Oftences, that they comprehend
them all, and that there is not any one
of them of which we may not ar firlt
fight judge under which of the kinds
1t ought to be ranked : and it is only
necetlary to. obferve that there may be
fome ¢ rimes and Offences of a complex
nature, which confift of both Charac-
ters, and have relation to more than
one kind, but even thofe have their
moft natural Situation in one of the
two, which it is very eafy to difcern.
‘Thus, for example, a2 Robbery of
Church-Plate is a Sacrilege, and by
reafon of this Charaller it belongs
to the firft kind of Crimes ; but becaufe
this Crime does hurt to thofe to whom
the {ud Plate did appertain, it does by
this fecond view belong to the htth
kind : bur fince the Charaéiér of Sacri-
lege diftinguifhes 1t from othet Robbe-
ries, itis moie naturally qualified by
the Name of Sacrilege, and therefore
is ranked i the firlt kind.

It is according to this Mcthod and
Crder that we fhall explain in this
third Book all the different kinds of
Crimes and Oftences, not by reducing
them all to fix Titles, according to
thefe fix general Kinds, but by ranking
them under their propsr Titles, and
placing the Titles in the Order of thefe
fix Kinds, as they are in the Table,
where thofe of the firft Kind are the
firtft in Order, and the others follow,
cach in the Order of 1ts Kind,

The Matterof Crimes and Offences
takesin two forts of Rules: The firft
is of thofe which are peculiar to each
Crime and to each Offence ; fuch as are
the Rules which relate to their Nature,
their Chara&ers, the Confequence of
making enquiry after thofe who ate
guilty of them, and of bringing them
to Juftice, the Punifliients propertion-
ed to the Quality of the Crime or Of-
fence, and others of the like nature.
The fecond, of fome Rules which are
common, either to all forts of Crimes
and Offences in gencral, or only to
fome in particularn Thus the Rules
concerning the Repard which ought to
behad to the Intention of the Party that
is.accufed, and to the Circumflances,
arecommon to all Crimes and Offences ;
and thofe relating to the Effe® which
the Inrention mﬁCircﬁmﬁancesmi he
to have, in order to obtain the Pardon
of a capital Crime, gre anly to
{ome Crimes, gud do not agree to all:

Booxk IIL

Thus the Rules which relate in gentral
to the Proofs of Crimes agree to all
Crimes and Offences; +and ‘thofe con-
cerning the Proof which is drawn from
the Torture of the Perfons who are
accufed, are peculiar to capital Crimes.

In grder vo diftinguifh thefetwo forts
of Rules, and torank them éach in its
proper place, we fhall explain thofe of
the firft forc in the Titles proper to
each Crime, and to each Offence, ace
cording to theirdiflerent Natures which
diverfify the faid Rules; and as for the
Rules of the fecond fort, we fhall re-
duce them under fix Titles, whick fhall
be the laft of this Book. The firfl,
where we fhall ex;ﬂafn the Caufes of
Crimes,, in the Difpofition and Inten-
tion of the Criminals and their Accom~
plices. The fccond, of the different
Circumftances of Crimes, and the Re-
gard which ought to be had to them.
The third, of Accufations, and the
Engageménts of the Accufers. The
fourth, of the feveral forts 6f Proofs of
Crimesand Offences. The Fifth, of the
Punifhments of Crimes and O#ffences.
Thefixth and laft, of the Ways by which
the Perfons accufed are either cleared
or acquitfed 'from the Punithments dne
to the Crimes.
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TIT. L
Of Crimes and Offences.

E have ruon through in gencral

all the different Natures of

the feveral Affairs and Inter-
courfes which pafs between Men, the
Manners by which they communicate
to each other the Property and Ufe of
one anothers Goads and Labours, and
the Ways by which the Goods pafs from
one GGeneration to another. We have
likewife feen that Providence hath thus
multiplied the faid Communtcations and
Intercourfes, in order to keep Men in
the Exercife of the Law of Love. And
fecing all thefe Matters have a relation
to this Fundamental Law, all the para
ticular Laws which are the Ribles of
thele Marters, are only Confequences
of that primary Law, which is the
Foundation and Principle of all the
others; and gfage they. all tend to uggi::
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Of Crimes and Offences.

Men together, and t heep them in
Peace one with another, without which
they cannot obferve the Law which
commands them to love onc another

It is this Peace which is the natural
Work of Jultice, and the End of all
Laws; but becaufe the greater part of
Mankind neither know, nor feek after,
nor love any other Peace befides the
guiet Ule of all the Obje&s of their

elf-Love, and that the Defirc of this
falfe Beace engages often many Perfons
in the gur(uit of the fame Obje&s, they
are fo far from being united, that they
falt out with one another, and come not
only to Contefts and Difputes, which
obligethem to have them regulated by
the Ways of Juftice ; but they proceed
to Aés of Violence in order to make
themfelves Mafters of what their Inte-
refts and Padions defire. And 1t like-
wife often happens thar without Divi-
fion, and without Difputes, the Paflions
of People carry thent to Excefles of
another nature, the Confequences of
which, or the bare fight of them, gives
difturbance to the Publick. Fhus Men
are carried differently to the Commuf-
fion"of all the feveral linds of Enter-
prizes, Violences, and other Excefles,
which arc called Crimesor Offences-

Thele are the Crimes and Offences
that trouble the Peace and Quuct of
Societies in fo many different manners,
w hich fhall be the Subjeét of this third
Book, and which we arc now te con-
fider, that we may digeft them nto
theie proper Order.

By a Crime or Offence 1s meant an
Injuftice which deferves Pumithment ;
not that there is any Injuftice that does
ndt deferve a Punithment proportiona-
ble to the Difobedience to the Law
which it tranfgrefes, fince every A&
of Injuitice implies the Violation of
fome Law, and that the Effe&@ of the
Law is not only to command and to
prohibit, but likewife to pumfth thofe
whodo not what the Law commands, or
thofe who do that which it forbids:
but feeing there are two forts of Laws,
thofe of Religion, and thofe of Policy,

_the Chara&ers and Difterences of which
fhatl bé hereafeer explained, Injuftices
are differently confider’d and punifhed
by thefe two kinds of Laws; and it
o{ten happens that Injultices, whichin
Religion are grear Crimes, fuch as A-
varice, Hatred, Eﬁvy,rind others of
the like nature, Which tran{grefs the
Law of Love in a higher degree, are

Vou II,
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confiderd in the Order of the Civil
Policy only as Injuftices of a kind
which it takes gomanner of notice of,
in cafe the Crimes of that nature do
notin outward Ads proceed to fuch an
Excefs as to difturb the Order of the
Society : Sothat many Injuftices, which
are great Crimes in Religion, go unpu-
nithed by the Civil Goveinment; which
fzivcs the Namc of Crime only to fuch
mjultices as deferve a Pinifhment ac-

cording to the Preferiprion and Rules
of the Cwvil Policy. e fhall explain
in its proper plage the Caufes of this
Difference between the Conduét of Re-
ligion and that of the Civil Policy :
but it fufficcth here to take notice of
onc of the Fouyndations of this Diite-
rence, which confifts in this, that Ree
ligion does not content itfelf with the
falfe outward Peacc w hich 1s maintain’d
by Self-Love, but it aims at the cfla-
blithing a truc and folid Peace, which
is the Fruit of an univerfal Juftice, and
an Obfervance of the whole L aw ; and
that Religion hlcewife produces in thofe
who love “and obferve this Juftice, this
two-fold Effedt, of forming i the in-
ward part of the Mind and Heart a
fincere Peace, and of keeping them 1nan
outward Peace with all others, and even
with thofc who love not Pcace, or who
are Haters of it. And thus Rcligion
condemns and punithes dafferently, and
by Punithments fuited to 1ts own Spi-
rit and Conduét, ail the Injuftices which
violate this double Peace. But feeing the
Spirit of the Divine Law and of Re-
ligion tends principally to reclaim thofe
whom it punithes, and to bring thcm
back to the Peace which it recommends
to them ; this Law of Peace makes ufe
only of fuch Punifhments in this Life,
as firvc to reclaim thofe whom it pu-~
nithes, and abftains from ail thofe gu—
nifhments which are not proper for {uch
a putpofe. But becanfe this Spirit of
Religion doth not reigo in the Mulu-
tude, and doth not produce in all Per-
fons the inward Peace, God has provi-
ded by another Method of his Provi-
dence, that the Civil Policy fhould cor-
re&@ or reftrain thofe whom the Spirit
of Religion doili ot mend, and who
procecd to that Extravagance as to
commit Violences and other Excefles,
which difturb the external Qrder of
the Scciety : and it is for this reafon
that the é,ivil Policy retaining the uni-
verfal Spirit of the Divine Law for the
common Good of the Society, and in
Nnann sordey
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order to contain Men at leaft in out-
wia-d Pegee as much as 1s poffible, makes
three difterent Ules, according to the
Spust of the Divine Law, of the Penal-
tic and Punifhments which it eftablithes
cgamfl all Crimes.

The firtt, which is proper to all the
Punifhments, evcepting that of Death,
15 to reform thofe who are punithed.

The fecond, which is pecaliar to
Capital Punithments, is to put the Cri-
minals out of a condition of canfing
ncw Froubles in the Society.

Flie third, which is common to all
forts of Pimithments, s the Ufe of Ex-
ample, for reftraming by the Syghr and
Fear of Puntfhments thofe who abftain
from Crimes only out of, fear ¥ and it is
this Fxample that diminithes the num-

"ber of Crimes, which we fhould fee
multsply to a firange degree if they
v ere let go unpumifhed

Thefe are the Violences, the At-
tempis, and other Exceffes, that trou-
ble the ontward Peace and Order of
the Society, wiuch the Civil Policy 1e-
ftrains by Punifhmenrs and other Pe-
nalties.

We may confider in the external Or-
der of the Seciety three{orts of Goods,
the Ufe whereof 1s neceflary in st, and
vpon which no Man can make any Ac-
rempr  without bemng guilty of fome
Crunc, or Offence  The firft fore, is
Life, and the Liberty of one’s Perfof.
The fecand, is the tree Ufe of the Fem-
poral Goods, which God gives unto
Men, wheieby they may be enabled ro
fubfift in the frec Ufe of their Lives and
Perfons.  And the third, isthat Good
which is called Honour, and which
Men valuc above all other Goods.

Theve 1s no body but what cosapre-
hends fufficiently what the Nature of the
two firlt kinds of Goods is, anid every
one hath the fame Ydea of them ; but as
tor Honour, itis fuch a Good, thar od-
tho ir be a real one, yer it is nor of
fuch a nature, asthat it is very eafy to
conceive a jult Idea thergof: and fee-

ing the neceffity of underftanding arffht .
ar

what are the Crimes which often
ainft Honour, makes it likewife necel-
ary to know what this Honouris wisich
the {aid Crimes may offend ; wecan-
not forbear enquiring in what manner
this Honotir, which makes this third
kind of Goods, ‘is confidered in the
Order of the Laws, which take it {o far
under their prote&ion, asto infliG Pu-
*nifhments, and fometimes Death it (lf,

for the Chaftifement of thof€ who have
cither ravifhed, or attempted to ravigh
it -
This word Honour in our Language
hath divers fignifications ; for it figni-
fies the Refpec or Confideration which
oue has for Virtue, for Merit, for Dig-
nity: and it isin this {enfe that, we are
{a1d to honour one.

Ic fignifics bikewife Virtue ic felf,
the Merit, and the Digmty which pro-
cure this external Honour; and it is
in this fenfc that we f{ay, that®tholt
Ql{ahrics do honour to 2 Man.

t fignifies alfo in 2 more extenfive
and more common Senfe, that advan-
tage which thofe who Live in fuch a
mamaer, even thofe of the méanelt Con-
dition, as not to draw upon them{clves
any Cenfure or Imputatton from the
Publick, have over thofe Perfons whofc
Life is fubjet to fome Reproach, which
difcredits them in the eye of the World;
and it is faid of thofc Perfons who arc
of an unblemifhed Charucter, that they
live iike Mew of Honour.

It fignifics enac honourable State, in
w hich young Women are who have pre-
ferved therr Integrity, and Wives who
hate not vielanod therr Marriage V ws,
and Widows who live chafle. And
lafly it fismties Reputauon, thar is,
the Effecrn which all thefe diflerent
kinds of Honour procure to Perfons 1n

nblick; and 1t s mthis finfe that we
1ay of chofe who nure any one’s Re-
putation, that they take away their Ho-
nour, )

We may perceive by all thefe' dif-
ferent fignifications of the word Ho-
nour, that there is 1n every one of them
thar Charadter which is proper to ex-
prefs the mamner i which the Pubtick
confiders the Condition in which every
Man is.by his Virtue, by his-Merit,
by his Dignuty, and by his other qua-
litsed, according as the faid condition
and the {aid qualities proeure him Re-
fpe&, or exempt him from juft Re-
prozeh: fo that Honour, according to
all the different fignificationg that have
been jult now taken notice of, is a real
Good- which confifts chiefly in thofc
Qﬁalitias, which procure Eitetm, .or
which exempt from Reproach ; and that
Efteem alfo, i which Reputation con-
fifts, is a real Good : for althoit.is
not right to covet and defire that E-
fleem, yet it¥sa goed thing to deforve
it, ‘not only becanfeir is amamralGon-

fequence of Merit and Virtue, and of
other
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other good Qualines, burt likewife be-
canfe 1t i§ of importamce in a Society
that each Member thereof be confidered
in it according as lic 1s ufeful or hurt-
ful, valuable or defpicable by his
Qualities. And it 1s net only of impor-
tance to the Society, that the Per{ons
who compofe it'fhould have the Quali-
ties which may rendcer them ufeful, and
may Erocure them an Honour propor-
tionable to the pfefulne(s and advan-
tages of their Qualities ; but it is alfo
of very great importance, that the Pub-
lick fhould acknowledge and confider
thofe Qualities in the Perfons who have
ihem, and thould take care that the Dif-
grace and Contempt that People fall
mto by Slander and Defamation, do
not render thofe Perfons cither ufelels
or contemptible, whofe known quali-
ties may be &f fervice to the Pablick.
And in fine, ifs a natural ufc of Ho-
nour 1n the Order of Society, that it
fupports mutual Love, which nothing
begets fo much as Eftcem = for altho we
ought tolove thofe in whom we cfteem
nothing but their Human Nature, and
the hopes of making them good, yer
the Love whichis reduced to fuch Mo-
uves, is but of little ufe in rhe exter-
nal Order of Socicty ; and that Love
which is maintained by the Ties of
Honour and Efteem, 1s of a more uni-
verfal Ufe, bothin Religion, and in the
Cwil Government.

It is for thefe very effential Reafons,
that Honour is a real and avery great
Good, both for thqfe whohave 1t, and
for the Publick, both 1n Religionand in
the State. And this Good both in the
one and the otlier 15 of {o great a Va-
lne, thatin Religion the wifeft and the
molt humble dre obliged to prefer Ho-
pour to all other Temporal Goods, and
to defend them{cives againft the Calum-
nies which caft a flurupon it; and in
the Civil Policy the Laws confider Ho-
nourin fuch a manner, that they do not
fuffer Perfons in any Cafe either to
wougd , the Honour of thofe who have
the advantage of it, or toreproach
the waant of it in thofe who have 1t not ;
and no body can with impunity difho-
nour any Perforn whatfoever, whether
it be by Calumny, or by reproaching
sonc with 2 defe® which he really has;
and it is lawhul for none to take away
any Perfon’s Honour, CXGC?V» the Magi-
ftrate alone, who may 'di tgncwc: or dif-
honour in "2 Judical way of proceeding
thcrf% who deferve fuch 2 Punifbment.

oL
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It is therefore in this Poing that the
Importance and Confequence of Ho-
nour do confift, that ‘feeing all Men
#re obliged to make themfelves ulcful
onc to another, and to render themfelves
amiable by the good Quahities which
make them both ufeful and amiable,
onc onght ro prefer to all other Good
whatfoever that ftate of Honeur, in
which one has the Qualities which ren-
der Perfons ufeful and amiable, andthe
Reputation which puts the faid Qualt-
ties in ufe : which fhew < chat folid Ho-
nour ought not to be underftood, to con-
fift, either in vain Qualities, which with
out Virtue and without Ufe make but
an empty Merit, or in the vain Repu-
tation which all thofe vain Qualities
may procure.

It was neceflary to make here all thefe
Remarks, that the Reader may be the
better able to difcern m the fequel of
this Book the different Charaters of
the Crimes, which offead againft the
difierent Kinds of Honour; and we
may now proceed to confider the feve-
ral Crimes which encroach upon thefe
three {everal Kinds of Goods, Life, Ho-
nour, and Eftate.

The Crimes'and Offences, which at-
tack the Life and Perfon of Man, are
Aflaffinations, Duelling, Homicide,
Poifoning, A&s of Violence commitred
upon the Perfon, Blows, and all Excef-
fes which wound, disfigure, lame, or
hinder otherwife the ufe of the Mem-
bers, or which prejudice the Healch 4.

The Crimes and Oftcnces which af-
fe& Peoples Eftates, are the feveral En-
terprizes, Aés of Force and Violence,
Frauds, and other ways, by which one
encroaches upon the Goods of another,
either by Force, or otherwife, or by
other ways; fuch asRobbery, Theft,
the recciving of {iolen Goods, Ufury,
Forgery, Stellionate or Cozenage in
bargaining, frauduleht Bankrupcies, the
driving away of Cattle,the curting down
of Timber, fetting Houfes on fire, re-
moving of Laq -marks, and all the
Crimés and Offences wmd) occafion
any Lofs or Damage.

The Crimes and Offences which re-
latg to Honour, are all the attempts to
b@ﬁﬁl or wound the Honour of any
Perfon ;. which happens two ways, ei-
ther by an injurious treatment of the
Perfon,or by aflaulting the Reputation:
for grie may abufe another and offend

b A good Name is rather 19 be chofem than
greas Rushas, Brov. 32. 1.
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him in his Honour by A&ions, orby
opprobrions _and mjurious Languagey
without leffening his Reputation; and
one may caft a blemifh on another’s
Honour by words, by writing, and by
other attempts againft his Reputation ;
or onc may attack by one.and the fame
way, both the Reputation and Perfon
of another, either by an Aftign, or by
an Injury, which may have the double
Charaéter of offending and difcrediting.

Befides thefe three {oits of Crimes
againft thefe three Kinds of Goods,
there are fome which affe& differently,
either one or two of the three Kinds of
Goods, or all the threc together, and
which are fo much the more grievous,
altho they often go the rather unpu-
mfhed, becaufe they arife from the Ad-
muniftration of Juftice, and becaufe they
are peculiar to the \éﬁ:cc fosts of Per-
fons who excrcife faid Maniftry,
Thofe three forts of Perfons are, the
Judges, the P.%rties, and thofe who de~
tend in Judgment the Interefls of the
Pattes.

The Crimes peculiat to Judges, are
[Catortion, the taking of Bribes, and
other Mifdemeanours.

The Ciimes peculiar 4o the Partics,
are Calumny, and all unfair Pra&ices
to make onr a Right; fuch as Forgery,
and others of the like nature. And
the Crimecs peculiar to thofe who de-
fend the Parties in Judgment, are Preva-
1rcation, and advancing for Truths
1 hat they know to be %alfc. And all
thefe Crimes attack indifferently, either
the Life, or the Perfon, or the Honour,
or the Eftate, or two of them, or all
threc together; as if the Calumny of
the Party, or the Prevarication of the
Advocate, or the Corruption of the
Judge relate to an Accufation of a
Crime, which endangers the Perfon, the
Honour, and the Eftate, .

All thefe different Kinds of Crimes
comprehend under them all Crimes of
what nature {ogver they may bes; and
there is notny one which may aot be
reduced to{gtme gne or. other of-thefe
fix Kinds, ##ho there be fome Crimes
which belong to {everal of the Kinds

togethet ; as for example, thé Thelt of,

to a facred e,

’

a thipg dedica
w hicﬁs a Crim

ralier of the

pofed of:the dauw.
ble Charager of the firft -and fixth .
Kind ; the conuterfeiting of the Pubs -
lick Coin, which has the double Char
nd and fixth Kind, ¢ % mwat,nom =
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and others of the like nature. Apd-al-
tho there be {ome Crimes which feem
not 1o come under any ome of thefe
Kinds, as for example, the change of
Name ; itis neverthele(s true that this

rime is néver committed by any pri-
vate Perfon, but out of fome View
which gives it tMe Charader of one of
thefe fix Kinds. Thus when he who
changes his Mame difguifes himfelf wish
a defign to corrupt. the Wife of oue
who is abfent, ang to give himfelf ont
for the Husband ; the Crime of chang-
ing the Name takes the Chara&er of
the Crime of Adultery: and if this
Change is made with an isteation to
fteal, to kill, or to commit other Crimes,
it takes. its CharaGer from the Crime
with which it is conne&ed as a Circum-
ftance; and the changing of one’s Name
has always in gencral the Chara&er of
deceiving fome body, # it is not done
with the Circumftances which may
remder it lawful ¢

Seeing there is not any one of all
thefe Crimes and Offences of all the
{everal Kinds, but what deferves fome
Punifhment in the~Order of the Civil
Policy, and that all Crimes are not
equal, as the Stoicks falfly imagined,
not even the Crimes of the fame l%ind ;
itis of moment to enquire a little what
it is that makes this difference, and reo~
ders Crumes more or lefs hemous, and
more or lefs purufhable in the Cuvil Po-
licy- -

Tlhere arc three Caunfes of the dut-
ferences betwecn Grimes, or Osfences :
The Chara&ter of each Crime, and ot
each Offence ; the Motive which indu-
ced the. Perfon to commit it; and the
condition of the things which accom-
pany the Crime or Offence, which 1s
called the Circumiftances. .

The Charatter of each Crime, is
what is called the quality of the Crime;
and it is firlt of all by the quality of
the Crime, that we diftinguith between
the enormity and heinoufnefs of a Mur-
der, and the {mallnefs in comparifon of
3 blowyiith the hand in a fluffe.
Thus in te other Crimes and Ofi€nées,
the motive of the Perfon who commits
the Crime, is the Priogiple which mov-
ed him to .do it, 4ml made him.ak.
And therg are threemways in which ane
is moved, .or ed to commit &
Crime, .ar an Qffence, either.out of a

¢ & 1y . B fal, Paulws $ Senten, 24 2o, Cod,
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Of Crimes and

premeditated defign, 1 the heat of
Paflion, o thro Imprugence. And it
isealy to imagine that in the fame Kind
of Crime, a tranfport of Paffjon 1s much
more grievous than Imprudence, and a
premeditated Defign mugh more heinous
than a tranfport of Paffion. . .

There are {ome es which can-
not be commizted but out of a preme-
ditated Defign, fuch as Aflaffinations,
Duelling, Poifoning, 2 Rape, Robbery,
‘T'heft, and many others; and there are
fome which may be committed, either
out of a premeditated Defign, or in
the heat of Paffion, or through Impru-
dence, fuch as Homicide; for onc may
kill another with a premeditared Defign
to kill ; bne may kull in the heat of Paf-
fion, or through Imprudence, without
any premedizated Defign, and only out
of a Defign arifing in the height of ones
Paflion; and cne may kill through Im-
prudence, as for example, if one fhould
Jall his Friend thinking e kill a Beaft
bebind a Buth.  Andic is this difference
of the Principles and Mortives which
engage Perfons in the commuffion of a
Crinie, or an Offence, which is the {e-
cond Caufe that diftinguithes between
Crimes and Offences, and which ren-
ders them more or lefs hemnous, accord-
ing to what pafles m the Mind and in
the Heart of the Perfon who commuts
the Crime.

The Circumflances, which are the
difpofition and condition of the things
which attend the A&ion, and which
may have any relation to 1y, make a
third Caufe of the diftinGion of Crimes
or Ofences, and produce thefe two Ef-
fells ; one, to make fome A&ious ci-
ther criminal or innocent by the bare
difference of the Circumftances; and
the other, to mgke thofe which are in
reality Crimes, moreof lefsheinous and
punifhable. 'T'hus for example, Homi-
cide is an A&ion which under the Cir-
cumitances of 2 lawful War is innocent,
and which is a Crime in the cafe of g
Ruot or Sedition. Thus it ig.a fmaller
Crime to "fieal 2 common chﬁ out of

the Houfe of a private Perfon, than
to fteal a thing dedicated to a facred
Ule out of tite Church, ,

* We do not enlarge here.on the fever

ril. Kinds of Circum{taness, which are.

to be confideted in judging of Crimes,
fuch ds thofe relazinp to the Perfons,
the Place, the Time, and others; re-
ferving thi$ mattes to be treared of
when we come tosthe detail thereof:

Oftences. Tit. 1.

but it was neceflary to make thefe ge-
#ecal Remarks, in order to give the vt
Ideas of this matter, and to fertle its
Order ; and wefhall only add ewo Re-
fleCtions in relation to thé Circumftan-
ces. The firft, that according to the
common acceptation of this Word,
there arc two forts of Circumftauces;
thofe which happen in the Perfon who
docs the Acton, of which ir 1s necel-
{ary vo judge, inorder to know whether
1t be criminal or not, or if 1t be more
or lefs hemous ; and thoft Circumftan
ccs which occur outwardly. Thus we
confider in the Perfon his Quatiry with
refpe& to his A&ions ; and if it is,
for example, a Mrfon who has been al-
ready reprimanded for the fume Crime,
that Circumltance renders the fecond
Crime more heinous and more woithy ot
Punithment than the firft. Thus we
copfider independently of the Perfon,
the Time, the Place, and the other
outward Circpymftances, where the
Crime has been committed ; and theie
two f{orts of Circumftances, cither in
ethe Perfon, or withoutthe Ferfon, have
this in common, that they difcover the
difpofition in which the Criminal was,
by the Views and Decfigns which hLe
may have had, and the Circumftances
in which he was.

The fecond Refledtion, isthat among
the divers Views which we ought to
have in the matter of Crimes, one of
the chief is that of the Events, which
the Laws place 1n the number of the
Circumftances 4 which aggravate or lcf-
fenthe Crime and the Punithment: for
it is of mnportance to ¢bferve, as the
foundation of fome Principles, that al-
tho the Event of an A&ion be a Circum-
ftance before God who judges the
Heart, and that his Juflice confiders
only the Viewsof the Motives, which
arc the Principles of our Aétions, and
which give them the Charadter on
which God judges them withott miring
in his Judgments the Views of the E-
vents, which he orders and dire&ts with-
out any regard to our Views and to our
Defigns; yot it is neverthelefs ‘true
that in the Civil Policy the Events are
confidered ; and it is likewife juft that
they *fhonld be confidegmd, and ghat of
two Adions which M of the {ame
Chara&ter; both by the quality of the
Agion, and by the matigos of the Cri-
minal, thar which is followed by an
Event which gives griffeer diftutbance

4 v, 116, ff, do panis,

to
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to the external Order of the Society,
onght to be otherw ife confidercd by¥he
Civil Policy than that which givesa lefs
difturbance. Thus for example, if we
compare in two Quarréls two paflic-
nate Men who intend to kill, and make
a Pafs at their Adverfary withthat in-
tent, and if we fuppofe that one wounds
only, and that the other kills, the E-
, vent of Homicide in onc of thefe two
%mrrcls, and the Event of a bare
ound in the other, makein the Civil
Policy fuch a difference between thefe
two -Crimes, that he who has only
wounded will be but flightly punifhed,
and he who has lilled will be profecu-
ted for Murder, «and®cannot efcape the
Punithment of Death, unlefs the Cir-
cumftances of the A&ion may intitle.
him to the Prince’s Mercy. And there
is no reafon to think that there is any
thing unjuft in this Conduét, which
treats in fo difitrent a manner thefe
two Criminals, whom nothing diftin-
guifhes but the Event; foralthoin the
Hcart and before God thefe two Ac-
tions are equal, yet there are two eflen
tial Reafons in the external Order of
the Civil Policy for making a difference
between them.

The firlt is, that asthe Spurit of the
Civil Policy tends to regulate the exter-
nat Order of the Society, fo it applics
it felf to the finding out and punithing
of Crimes, in proportion to the diftur-
Bance which they gite to the faid Or-
der : ‘and therefore it is but reafonable
that it fhould confider “in another man-
ner, and punifh more feverely the Ac-
tions which gproduce 2 much greater
diftirbance in the Society than thofe
which are attended with lefler Confe~

uences ; leaving it to the rigour of the

ivine Jultice to difcern, and to pu- -

nifh more {everely the Aiens which
occafion the leaft diforder in_ the Socie-
ty, althe they be as -mmch or more.
criminal ini the Heart aSthe others.
The other Reafon is, ‘thar it isfome-
times difficult,'and eves impoffible to
difcern what has been the Metive and
the Principle, whith® has' induced him
to a& who is falien into fomne Crime,
or fome Offence; and ifthere is either
mare, Im

re, #, or ‘Pﬂmon, ory real
and tre , “when the A&iod.and., -
the other Citcumflances -

the Event, 2
“ty doobt of the difpofition

ild be unjuft l‘ofupf;ofé’

. teed to the matters which are the

1
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it appears to have been by the Event
and by the Circumftances ;"and accord-
ing asthere is room for doubting, itis
Frcfumcd, if poffible, that he has of-
ended out of Imprudence rather than
out of Paffion, and rather out of Paf-
fion than out m premeditated Defign.

Buat when Crime is fuch that it
cannot be committed either out of the
heat of Palifion, or through Imprudence,
and when it is the effe& of a premedita-
ted Defign, fuch as Robbery, Theft,
Affaffination, and other the like Crimes ;
if the defign which is conceived inthe
Mind, and formed in the Heart, hath
produced fome Motion that hath ap-
peared outwardly, this Motion is con-
fidered in the Civil Policy as'a Trouble
which difturbs the Order of the Soci-
ety 5 and although the Event has not
enfued according to the Intention, that
the Murderer has not killed, that the
Robber has not carried any thing away,
yet the Law takes for the Event the
bare attempts of Crimes of this na-
ture, becaufe thofc Attemprs trouble the
external Order of the Society, and
fhew that the Perfons who made them,
are of {fuch a Charalter as to endangcr
the Lifc and Eftate of all Men; and
the {aid Atrempts are punithed 1n pro-
portion to their Malignity, and their
Confequences.

By this time the Reader may per-
cerve thar all thefe matters of which we
have juft now fpoken, ought to enter
into this Treatife of Crimes and Of-
fences, and that it ought to contan
the feveral Kinds of Crimes and Often-
ces, the three different manners in which
they are committed, and the Circum-
ftances; and it remains that we thould
oonfider in general the other martters
which this third Book ought likewife to

- contain.
«* After this firft View of the Caufes

and Circumftances of Crimes and Of-
fences, we muft in the next place pro-
éon—

feq thereof, which are all thofe
wh%c ‘to the Punifhment of
Crim the Accufation, the Arrefl,
the Cuftody of the Perfons who are
acculed, the Proofs, the Torture, the
Sentence of 'Condemnation, the Wri-
tibgs exhibited, the Defence and Ac-
itral of Perfons aceufed, Pardons and
bolitions, or Ads of Indemmnity. . And
it is firft of afl neceflary to givetho ge-
nera} Ideasof ali chefe matters, in order

o Wids more crimihal than ° to explain them wn Tach a2 madter as

that



Of Crimes and Offences.

that they may be underftood, both ac-
cording to our Ulage, and according
to the Ufage of the Roman Law, and
that they may ferve as a Foundation to
the Principles which are peculiar to
them, and alfo in order to {ettle the
Rank of every onc of them in this I'rea-
tife.

Secing Crimes and Of#ences ought
to bec punifhed, it is ncceflary that there
(hould be not only Judges to decree the
Punfhment of them, but alfo Per(ons to
carry on the Profecutions agamnft the
Criminals ; "becaufe thofe who are to
judge, cannot exercife the double Func-
von of Judges and Parties, no more
than thty can be Judges in their own
Caufes ; and let them be Perfons of e-
ver fo great Integrity, yet they cannot
be both Profecutors and Judges, accord-
mg to the Rules and Reafons, which
Mall be fet down 1n the matter of Ac-
cufers,

This Profecution of Crimes mav have
two Views, one for the Punifliment of
the Crime, and tor the publick Eaample,
and the cther for the Reparation of the
Damagc which the particular Perfon
whio has been wnjured bas fuftained :
and as we have al'cady obferved that
according to the Conftituuon of our
Govornment, the particular  Perfons
who have been injured can demand only
the Reparation of thar Damage, and
that Vengeance and the publick I'xam-
ple are the Care of the Publick Officer ;
we have thetcfere, according to our U-
fage, two forts of Perfons who concur
with thefe two Views m the Profeeu-
tion ot Criminaks, the Party interefled
who complams, and demands Repara-
rion of his Damage, and the Officer
who for the good of the Publick fucs
for the Pamithment of the Criminal:
and they concur difierently in this Pro-
fecution,

The particular Perfons who are intc-
refted in the Crimes or Offences may
profucute, or not profecute, as they
pleafe; but when they me'ute, the
Publick Officer ought to be joined with
them, in the Profecution, and he cannot
rofufe toexercife tus Miniftry i eon-~
jun&isn with the injured Party who
complans, becaufe every Crime and
every Oftenve deferves ar Bunilbment
and fimee the injured Party cammoer’ db-
mand a publick Punifiment of the
Grime, it is neceflary that the publick
Officer fhodld"on his part profecute the
Criminal in'order to Punifhment, while

Tit. 1.
the injured Party fues for Reparation
of his Damage; and it is for this Rea-
fon that he is called the Crvil Parry,
becaufe altho he profeéutcs a Crimmal,
yet he fues only for Satibfa&ionto be
made to him of the Damage he has fuf-
tamed, or the Repatation of his Lofs,
which Is cafled Cavil Intercft, and he
can never demand the Pumithment ot
the Criminal. 1t the injared Parry do-
chnes to make his Complam, the pub-
lick Officer 15 obhiged, or not obliged,
to profecute on his part accordng tothe
quality of the Crime ; for 1t st 1s her-
nous, and deferves that the Ciimnal
fhould be made an Example of, the
publick Officer ought to carry onthe
Profecution, altho the njured Party
makes no Complaint; and there are
Rules by which he may be able to di-
funguith betwcen the Cafes where he
may be filent, and thofe where his Du-
ty obliges hun to profecute, altho the
injured Parry makes no Complasmt
There are thercfore i Eae two
ways, by which the publick Officer
ought to profecute the Pumfhment of
a Grommnal, one, when heis jorned with
the Pairfon who has been wjured, and
the other, when he fues alone, and
wicheut the Concwi rence of the 1njured
Party: and there are alfo two ways by
which private Pafons may accufe a
Crimiral 5 one, when they accufe pub-
lickly, making themfelyes Paities, and
profeccuting the Criminal; and the o-
ther, when they are only Informers
without malkung themfoly es Parties. And
this Intormation may be giten by two
forts of Perfons; for 1t may be given
by the Party intercfted, when he cither
cannot or will not cary on the Profc-
cution, and only gives m a bare Infor-
mation : and this is reccived alfo n
great Crimes from thofc who without
any perfonal Interet accufc Criminals,
and by this Accufation they engage
themfelves to furnith the Proofs of the
Crime : and altho many Informers arcex-
cited morc by Paffion than a Zeal for Juf-
ticc and the Publick Good, and that 2
Court of Jultice ought not to give ear to
thofe whoare a&ed only.by Paflion; yet
two Confiderations of importance oblige
Magiftrates to lifte® to Intormers;
one; becaufe there may be fome Infor-
mers who a& out of a juft and lawful
Mative, andthe other, becanfe the Or-
der of the Governmewg requires for the
publick Good that Goverhours fhould
immtate the Divine Providence which
know#

\‘!
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Lifows how to draw Good out of Evil,
and that they thould make ufe for the
Conviction and Punifhment of Crimi-
nals, of the Lights and Difcoveries
that are to be had from thofe Perfons
w o contribute towards it.only out of a
bad Intention.

The Accufation being formed, the
next ftep to be taken 15 to find out the
Proots of the Crime, and whenthere
appears 1o be Proof enough for bringing
the Criminal to his Trial, that he may
either clear himfelf orundergo the Pu-
ntthment of the Crime, he is required
to give an appearance ; and if the
Crume be fuch as that it may be prn-
dent to arrelt his Perfon, at the ume
that an Order sflues for his Appear-
ance, he 1s immediately ordered to be
tahen into Cuftody and  imprifoned
and i both thefe Cafes, either of Im-
g1 ument, or of his giving an Ap-
pearance without any Confinement of
hus Perfon, he 1s cxamined touching the
Acculotion it 3s brought againft him,
with a View to difcover and find out
the Truth, that he may be cither ac-
qurtted, or convicted

If the Criminal confefles the Ggime,
and the Crigne be capital, yet never-
thellfs the g:)urr proceeds to hear the
Proots tor 1t would not be jult to con-
demn an mocent Perfon on a falfe
Confeifion: If the Party accufed denies
the Crime, they go on with the Proof of
it ; and in order to finifh the Proofs, the
Witnefles are again called, and they thew
them what they have already declared
touching the Fa&, to give them an op-
portunity either to perfift in the Truth,
i they have told the whole Truth, with-
out making any alteration, or to explamn
and amend fuch part of their Depofi-

tions as they may think neceflary to be-

altcied : after which the Criminal and
the Witnefs are brought face to face,
and the Criminal is made acqnainted
with what the Witnefs has gec]'ared,
and with the other Proofs ; and when
the Proofs are {uch as to mgke it necef-
fary to ufe thc Tortare, according to
the Rules which fhall be cxplainedg in
their proper Place, the Criminal is put

to the Torture; and afterwards they .

proceed to give Hidgment, and to con-
demn him to the Punithment which his
Crime may deferve, ,
Punifhments arc the feveral Evils
which Criminals are made to f{uffer,
and which Juftice vfes, according to
the three Views, which we hiave al-
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ready taleen noticce of, either to amend
the Oftender, or to prevent his falling
into the fame Crime again, and always
to make an Example ; for Punithments
are the only means whereby it is poffi-
ble to reftrain the Licentionfuefs of
Malefadors. And altho this Reme-
dy is imperfe@, and that the force of
Pafion furmounts in many the fear of
Punifhment, yet it is the only way that
can be pradifed, for reftraining the
greateft parc of Mankind : for fince no
onc is moved to the commiffion of a
Crime exccpt it be by fome unlawful
defire of an Objc&t which excites his
Paffion, there 1s no ftopping the Vio-
lence of the Paffion but by {ubitituting
in the place of the Obje& which the
Perfon {ets his Heart upon, a contrary
Event, which may be fo difagreeable as
to allay the vehemence of the Paffion -
and it 15 in otder to give to Malefic-
torsa View of this Event, that exem-
plary Punifhments atre made, by which
fuch a Change is wrought 1 thofc who
take warning from the Example, that
the Motion of Self~-Love and of the
Paflion w hich ftirs them up to the com-
miffion of the Crime, 15 changed into a
contrary Motion of the fame Self-Love,
which without extingmthing the Paffion,
avoids either the Crime, orat leatt the
Punithment. And it may Itkewife hap-
pen that the vleof Examples may con-
tribute to keep fome Perfons within the
bounds of a true Moderation, and work
in them a.fincere Averfion, as well to
the Crime it {elf asto the Pumf{hment.

Itis for this ufe of Panifhments, ac-
cording to thefe three Views, of amend-
ing the Criminals, or of putting them
out of a condition of commtting new
Crimes, and of making an Example,
that the Laws have eftablifhed that
great multitude of feveral different Pu-
nifhments, not only according to the
different Crimes, but differently efta-
blithed in divers Places and at divers
Times for the fame Crimes.

Seeing all thefe different Puni(hments
ought to have this Chara&er, of making
thofe who are punifhed to feel an Evil
which the Crime draws upon them, and
of ftriking a Terrour into others, all’
Punifhments may be reduced to the threc
Kinds of Evils already remarked, which
Men may be made to fuffer : and ae-
cording to this View the firft Kind of
Pupithments confifts of . thofe which are
infliGed on the Perfop, as Condemna-
tion to Death, to the Galleys, Whip-

ping,
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ping, Danifhmche, the cutting off a
Member, ,and others of thg like na-
ture : the fecond Kind; is ﬁmr of the
Puonifhments whicii particularly affe&
the Honour; for altho every Punifh-
ment deftroys or diminithes the Honour
of the Perfon who is ¢ondemncd, yet
there are fome Punithments which af-
fec particularly the Honour, fuch as
thdt ignominious publick Confcflion of
the Crime which 1 France 1s called A4~
mande Honorable, and a publick Repri-
mand given by the Judge to the Crimi-
nal in open Court ; both which Punith-
ments brand the Criminal with Infamy,
altho they do not touch either his Per-
fon, or his Eftatc, as 1n the cafe of a
Judicial. Reprimand:. and the third
Kind of Punifhments conlifts of thofe
wlich take away the Goods of the
Cimunal, or a part of them; as when
he is condemned to make reftitarion,
to repair the Damage he has done, to
pay a Fine, or when all his Eftate is
declared to be forfeited.

All thefe Pumifhments have this in
common, that altho they do not all of
them dirc&ly affe@ the Honour of the
Perfon that is condemned, yet there 18
not any one of them but what carries
Dufhonour along with it ; and even thofe
Pumihments which are the {lighteft,
fuch as the being condemned to give
fome Alms to the Poor, the receiving
an Admonition, and which do not in-
it that Infamy wiich iscalled Legal
Infamy, and whicn renders the Perfons
who ate noted therewith, mngapable of
certain Functions, do neverthelefs ftan,
or blemifh the Honour in the general
Eficem of Mcn: And fometimes the
three Kinds of Punifhments are all ac-
cumulated together, as’in the cafe of
thofc whio are condemned firlt to make
a publick Confefion of their Crinte in
an ignominious manner, and afterwards
fuffer Death, and their Eftates confif-
cated, which always attends the Punith-
ment of Death, ‘

'The Perfons who are acculed may
avoid the Bumifhments three ways, by
jultifying their lonoeence, by a parti-
cular Parden from the Pringe, and by
an Abolition ot;igcnera#h& of Indem-~
LY. . T,

When the Peifon who is d jui-
tifies lus lnnocence, he ¥ t only,
freed £iom the Punifhment, but acquit-

of the Crime; and titere needs
no Pardon from tlje Prince, oor Indul-

gence from the Jpdge, to him againkt
You IF

Tit. s.

whom no Crime s proved, or who
clears himfelf againft the Proofs wlich
have been offered againft um ; and be
15 acquitted gicher for the want of Py oof
to convi&t hum, or by the effeét of the
Proofs which he alledges for his Inno-
cence, and which he confirms.

The, Pardon of the Prince, which
would be fuperluons to fuch as are
wrongfully accufed of a Crime which
they have not committed, is neceflary
to thole who have commirted a Crime,
which in its nature may deferve Death,
or who have been Accomplices i the
Commiffion of fuch Crime, butwho
arc under Circumftances which may in-
utle them to the Prince’s Pardon, and
to have the Punithment remicted. 'Thus
for example, if he who has killed a Man,
which is a Crime that delerves Death,
has killed without any tore-thought Ma-
lice, by a merc Accudent; orif he has
killed him to fave his own Lafe, defend-
ing himfclfin that manner whici in the
Civil Policy, iscalled 2 Jdwfal Defence,
becaufe in the cxternal Order of the
Cuvil Policy the ame is excufed, or for-
given ; o1 if he was prvy to the defign
of the Perfon who lulled one in his Com-
pany g 1t is neceflary in thefe Cafcs
that the Criminal thould hgve recourfe
to the Prince, to obtam%‘mm him a

* Pardoy of the Crime, and a, Remiffion

of the Punifhment : Which fhcws plam-
ly the difference betwceen the mnocent
Perfon who has not killed, and him who
has killed, or has contributed to the
killing of another, with whatever Cir-
cumftances the Homicide may be at-
tended ; becaufe the one 1s abfolutely
frec from all manner of Crime and from
all manner of Fault, and the other 1s
{o far involved in the Crime, orinthe
gault, that he ftands in need of a Par-
on.

An Abolition, or A& of Indemnity,
is neceflary for thofec who are conviéted,
and who cannot plead an cacufe from
any of the Circumftances ; for in that
cafc if the Prince 1s difpofed to Pardon,
he muft do it by another way than that
of a fpecial Pardon and Rerpiffion,
which are founded upon Circumftances,
and he muft of his own free Will and
Pleafure, and by virtue of his abfolute
Authourivy, abolifh the Crime, ,and the
Punifhment, ,out of Morives which in-
ducc hit to prefer Impunity to Punifh-
ment; fuch as the Confideration of
the perfonal Merit of the Criminal, or
the Regard which the Prince has for his

Qooo Famaly,
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Family, or upon other Views, of which
he 1s to render an account to God
alone.

. Secing Pardens, Remiffions, and A-
bolitions are in ufe only for Crimes
which of therr own nature deferve to be
punithed with Death, we have not fet
down among the ways by which Per-

{fons who are accufed avord the Purifh-
mehts, that of Death, and Flight ; for
there are Yome Crimes which Death jt

- {elf does not prevent: an Enquiry ro be

made into them, and Punifiments to be
inflited for them; and Flight is it felf
a Punifhment, ,and does not free one
from all the othier Penithments.

THE
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K IV.

Of the Ways of texminating Law-Suits, and Dif-
ferences, aﬂd of the Order of Fudicial Praceedzng:

2 T 3 not enough for the
% 7 nowledge and Excrcifc of
@ the Science of Law, to
¥ know hroughly the Ma-
I rure, the Principles, and
thc Dcmzl of all the feveral Matters
which arc the Subjeét of Conselts, of
Diflerences, of Crimes and Offences,
and al! the Divifions which trouble and
mo'eft the Peace apd, Umon that ought
to link the Membegs of a Society to~
Vou IL *

gether ; but it is hikewife neceffary to
know the Ways that arc made ufe of for
judging and decxdmg thefe Differences,
thefe Davifions, and A ffairs of afl kinds.

There are three different ways by
which an end may be put to all forts of
Affairs and Difputes between particu-
lar Perfons, comprehending und};r thefe
Words of particular Perfons, all fort of
Perfons whatfoever, without excepting
even Communities.

Ooo00 2 The
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The firft is the voluntary Agreement
which the Partics make among them-
felves, either wholly by them{elves, or
by the Mcdiation of their Friends, by
their Counfel, or by the Advice of fome
third Perfon, without waiting for any
forma! Judgment or Award.

The fecond is the choice of {ome
Perfons to whom they give power to
regulate and to adjuft’ their Difte-
rences-

The third, which becomes neceflary
when thofe who have any Difpute to-
gether, where one of them wall not
hearken to any of the two firlt Ways, is
to go before the Judges, whether it be
that one Party 1s drawn thither, or that
he inclines to draw his Adverfary into
Judgment.

We do not place in this Rank of the
Ways of terminating Differences, two
other Ways, which {feem to preduce the
{fame Effe®.  One is T'yrannical, when
one of the Parties impofes Silence on
the other by his Violencc; and the o-
ther full of good Nature, and of Chrif-
tian Patience, when one of the Par-
ties being defirous of Peace, and de-
fpifing thatr which is the Ground of
the ﬁxﬁ'crcncc, abandons, not out of
Nepligence, but out of Prudence and
a Principlc of Virtuc, either that which
he has a right to demand, or that which
is unjuftly ravithed 4rom bim. Thefe
two Expcdients cannot be reckoned a-
mong the Ways of gnding Differences 3
for one of them is 2 Crime liable to
Punithment, altho it be very frequent,
and yet feldom punifhed ; and the other
is a2 Virtue {o little known, that many
give it another Name ; and few of thofe
who know it are willing to pracife it:
And befides, the Violence of fome, and
the Paticnce of others, not rendring to
cvcr{vanc what belongs to him, are
not Ways of terminating Difterences,
nomgre than an Inability to g° toLaw,
and the other Ways by which People
may abandon their Right.

We have reftrained thefe three Ways
of terminating Differences to fuch as
are between particular Perfons, of what
Nature foever they may be; for in
Crimes where the publick Concera for
"Punifhment is mixed with the private
Intefeft of particular Perfons, altho the
particular Perfons may, as to what con-
cerns their private Interefts, make ag end
thereof by any of thefe three Ways
which they pleafe to make choice of,
yet they cannot meddle with any thing

652 The PUBLICK LAW, &c. BooxklV.

that relates to the publick Intereft ; for
the Officer who 1s charged with the
care of 1t can ule only the Way of a
Judicsal Profecution, becaufe he is not
Mafter of the publick Intereft, fo as to
difpofe of it, ay private Per{ons are at li-
berty todo with their Interefts what they
pleafe ; for this Officer being abliged
by the Duty of his Office, to fue for
the Punifhment of the Crime, he can-
not faithfully difcharge this Duty, buc
by profecuting the Cruninal without any
Terms of Accommodation, and before
the Judge, who 1s the only Perfon to
whom the publick Intereft has been in-
trufted.

Thefe three Ways of putting an end
to the Differences between -particular
Perfons, have their Naraes, their Na-
tures, and their Principles wholly dif-
ferent. .

The firft, which 1s the voluntary
Accommodation to which the Parties
agree, is called a Tranfu&ion, that is
to {ay, a Treaty concerning a Diffe-
rence that 1s cither begun, or ready
to begin, and which puts an end to 1t

The fecond, which is the Choice of
one or more Perfons who are tahen for
Judges, 1s called Arbirration, becaufe
they give the Name of Arbitrators to
the Perfons who are taken for Judges,
and to whom they give power to ter-
minate the Diflerence by a Sentence,
which is called for that reafon an A-
ward or Arbitrament, and the Treaty
by which they give them this Power
is called a Compromife, becaufe the
Parties promife mutually to execute
whatever the Arburrators thall deggec
And becaufe the Arbitrators being cho-
fen only by Perfons in a private Capa-
city, have nbt the Authorty of real
Judges, who exercife the publick Func-
uon of judging, it was neceflary to
give unso their Sentences another Farce
than that of the publick Aathority, and
fach as might be proportionable tothe
Power which the Arbitrators derive
only from the Parries who have named
them. And it is for thia reafon that
whereas the Sentences of Judges are
executed by the natural force which
thg have from Authority, the Want of
Adthority which private Pecfons cans
not give to thofe whom they chufe for
their grbitrators, is fupplied by ano-
ther Wfa% which is in the power of the
privase Perfons themfolves, and that is,
the agrecing toa Penalty to which they
bind and ecngage thcmfplwswb% the

. ' - Om-
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Compromife, promifing thereby that he
who thalbrefufc to excente the Award,
fhall be bound to pay the Penalty to the
other; fo that the whole Effe& of
Compromuifes is reduced to the Pay-
ment of this Penalty q, which is call-
ed the Pcnalty of the' Bond; and he
who 15 not fatsfy’d with the Award,
may chufe either to pay the Penaley, or
to perform the Award. ,

The third Way of terminating Dif-
ferences and Law-Suits, and wlich is
much more frequent than the two o-
thers, 1s the Recourfe which 1s had to
the Judges, which is called the Way of
Juitice , not thar 1t 1s more jull to have
recourfe to this Method, than to make
an end- by an Arbitration, or by a
Tranfattion: for on the contrary, it 1s
infinitely more conformable to the Di-
vine Law, and conlequently more jult,
and hikewife more profitable, to thun
this Way, and to {eek tor Peace, even
with the Hazard of fome Loss, rather
than to go to Law, and expofe ones
felf to the Confequences which all
Law-Suits arc attended with, and
which are cqually contrary to Chari-
ty and to Sclt-Love. But this third
Way of ending Law-Suits and Difte-
rences 1s called the Way of Juftice,
becafe 1t 1s juft that the law ful Autho-
rity fhonld judge and determine the
Law-Suits and Differences which the
Parties them{elves would not make an
end of another Way, and that it ought
to be Jultice which accompanics that
Authorizv, and alfo becaufe it is Juftice
which the Parties ought to expett by
ghis Way - And laftly, altho it fhounld
happen that the Judges who judge n
the laft Refort, and who have the Au-
thority of putting the laft end to all
Law-Susts, fhould render 2 Judgment
that were not juft, yet it isjuflt to a-
bide by it ; and there wouldbe no like-
lier Way of introducing Rebellions and
Seditions, and confequently nothing
more unjuft, than to leave particular
Perfons at liberty to refift Authority,
and to rgnder to themfelves the Juftice
which they had not been able to find in
the Place where they ought to have had
it. And it is only Sovereign Pginces,
who pwting no common Superiof from
whom they may demand Juftice, when
they cannot agree among themfelves,
are naturally engaged in the way of
Way, which is akind of Recourfe to

a Ex compromiffo plycet exceptionem non nafci,
fed poeow paitionam. L 2. f. ds receps.

the Judgment which God, who alone
1s their common Mafter, fhuil tlunk
fit to pronounce berween them, by the
Succelfs’ which he fhall give to the Arms
of the contending Parties.

Thefe are thercfore the three Ways
of terminating Law-Suits and Dutte-
rences, by T'ranfa&ion, by Arbitration,
and by the Way of Juftice, which fhall
be the Subje&@ of this laft Treanfe ;
and becaufe the particular Matters of
Tranfac¢tions and Arbitrations are of
no large Latent, and (hat it 1s na-
tural to come to the Way of Jultice,
when none of the other two Ways fuc-
ceed, this general Trearife of the Ways
of terminating Law-Suits and Dige-
rences, and of the Order of Judicual
Proceedings, fhall be preceded by twao
particular T'rcatfes, one of Tianfac-
tions, and the other of Compromifcs
and Agbicrations, and that of the Or-
der ot Judicial Proceedings thall follow
afterwards.

We fhall not point out here the parti-
cular Matters which ought to come 1n-
to the Trearifc of Tranfaétions and Ar-
bitrations, for befides that they are of
no great kxtenr, 1t fufficeth to give
here thefe general Ideas, to fhew the
Nature and Order of the faid Muttcers ;
but as to what concerns the Order of
Judicral Proceedings, the multitude and
variety of the Matters which it con-
tains, have obliged usto {er down here
the Ideas that are neceflary, for con-
ceiving aright the Nature thereof, and
digefting theman their proper Orvder.

As we have fecn at the begnning of
the general Divafion of all the Matters
of the L#w, that it is ncceflary to
confider Perfons, Things, and the Ways
by which Perfons make ufe of the
‘Things; fo Lkewife 1t is neceflary to
confider m the Matter of the Order of
Judicial Proceedngs, the Perfons who
are concerned thercin, the Things that
are there tranfaéted, and the Ways 1n
which they are tranfaéted.

The Perlons who arc to be confider’d
in the Oider of Judicial Proceedings,
are the Partics who are at variance
with one another, the Judges who are
to render them Juftice, and all thof:
whole Miniftry 1s neceflury, either to
a& for the Parties, and to defead their
Rights, or to demand that Juftice may
be done them,

The Parties come into Judgment four
Ways, which give {o many different
Names to thofe who are at Law. I:e

who
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who comes tu demand Juflice, and who
calls another nto Judgment, agamft
whom he demands Juliice, is named the
Plantit or Demandant; he agamfl,
whom Juftsce 1s demanded 1s called the
Dcfendant , and when 1t happens that
a tiaud Pafon pretends fome Right
a thing that is contefted berween the
Planuff and Detendant, and that with-
out citing any one, of being ci.ed him-
felf, he comes 1n for hus Inteieft, he1s
called the Party intetvening, and when
he from whom any thing 1> demanded,
pretends that apother is bound tor bim,
and caufts him to be fummoned, that
he may put hnnw s Place, n arder to
wanant bim o Lis Trtde and Pofled-
ien, or that the {aia Puton (fers lum-
felf without being fummoned, and be-
comes a Party, and he s called the
Guarantee or Vouchee, he beng called
or vouched to Warranty, ‘Fhus to thew
i one Example thefe tour Parts, Plamn-
utt, Defendamt, the Parry itenening,
and the Guuamee 1 Fobw hos fold
to Do antLilate which belongs to
o omer, and Petes besng in potleflion,
Hoses fummons Peter 10 give Inm back
lus Litate, and oo {emmons Febw of
wliom he bought it, to warrant and de-
tend HEm 10 his Potlefion, Famer will
be the Plaintift or Demandant, Letor
the Defenaant, and Frbae the Guaran-
tee , and if Aedrew bemng a Creditor
to James, and having a Mortgage on
the fud Lftate, oppofes Foomes his be-
ing put into pofleflion, and demands ot
hum that he be allowed to enjoy the
Fruits of the Effate for the Debt that
is due to him, he will be the Party n-
tervening. -

Thefe four Ways of gong to Law,
cither as Plamtiff, as Detendant, as
Guarantee, and as a Party intervening,
are the Ways by which Law-Suuts are
begun before the Judges in the firlt In-
flance, to whom the Parties ought firlt
to addrefs themfelves ; but the Law-
Suit being decided by the Sentence of
the firft Judges, 1f onc_of the Parties 1
not willing to abide by it, he ought to
have recourfe to the fuperior Judges,
and the Way of coming to the {uperior
Judge for obtaining a Reformation of the
Sentence, 1scalled Appeal ; and the Par-
ty who tfes'this Way is called the Appel-
lant, whether he was Plaintiff or De-
fendant, Guarantce or a Party inter-
venmng in the fith Inflance, and he
who defends the Sentence is called the
Party Appellate or Refpondent.
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The Judges ate of feveral forts, and dif-
ferently diftingrushed , exther by the Dif-
ference of Aurhoriry in the {ame kind of
Junifdiéion between the mferior Judges
fiom whom the Caufe is appealed, and
the faperior Judges before whom the
Appeal is brought - And therc are many
other Differences between the Judges.
But as to whar iclates to the Order in
Judicial Proceedings, it fafficeth to
confider m the Perfon of every Judge
his Funétion to admimiter Juftice to the
Partics in the full extent of hts Mimf-
try, which comprehends every thing
that he oughrt to regulate, both duimg
the lnflruction of the Caqfe, and at
putting an end totby 4 final Sencence,
as alfo that which concerns the-Lxeca-
tion of hus Judgmenr.

Befides the Mimftry of the Judees,
we ate to confider in the Order of ju-
dicrid Procecdings that of another hind
of Officers, which 15 of fingular 1m-
portance and neceflity 1 all the Aftairs
whete the Publick s any v ay concern-
ed, whether they be Civil or Criminal,
and who :n thefe kinds of Aflairs, and
ip all thofe which J1e committed to
tﬁmr Charge, arc i the place of Puar-
tics.

Newt to thele fafl Officers whofe
Funéuons are accompaed with Autho-
rity and Dign.ty, we confider 1n the
Order of Judicral {Proceedings the o-
ther Ofhicars whofe Munifiry 1s necef-
{ary cither to the Judges or to the Par-
tres. 1 hus Regufters are neceflary both
to the Judges and to the Pasucs, to
write down every thiug that the Judge
orders and decrees ; and Apparicors and
Bailsfls are neccffary tor executing 1r,
and for malung Intmations to the
Parties. A,

Befides the Perfons already mention-
cd who are ncceflarily to be confiderd
in the Ordcr of Judicial Procecdings,
there are hikewile two other forts of
Perfons neceflary for the Parties; for
the greatelt part of Muankind being
cither unfit or unwilling to appear n
Judgment, or occafivning a grcat ma-
ny Inconveniences when they do ap-
pear in Perfon beforefthe Judges, by
the Tranfport of their Pailions, their
Eagernels in defending their Intgrefts,
and being alfo for the moft part igno-
rant of their Rights, and of the proper
Arguments to fupport them, all thele
Confiderations of the Intereft of the
Parties, and of th¢ Decorum which
ought to be obferved 1p the Diftriburion

of
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of Jufice, have made it neceflary to
employ m moll Tribunas Peifonsew ho
may gnc ecnfiant Arrendance, and who
are througnly verfed 1 the {everal Steps
that a1¢ to be taken, i erda to have
a fuel Dection of Diterences and
Low-Suits : for winch rexfon Pioctors
have been cllublithed to reprfent the
Pariies; and out of the number of thofe
who exerafe this Mimitry, each Party
may and ought to chide one who may
pertorm for him atl “the Funétions tor
which they ate eftablithed, unlufs it be
in fach I'ribunals, where the Parties
are allowed to infiruée and plead their
own Caufe, without the Afiiftance of
Prltors,

And becaufe there are many Dafte-
rences and muny Law-Souts relating to
Murters, which requiie the Know ledae
ot the Prmciples of Law, which can-
not be had withont much Stmidy and
Lapartence, and wiuch petther the Par-
tiey, themtelves, nor then Prodtors, have
had an opportunity ol acquising ; 1t
was necceflary that there thould be Per-
fons who had & thorough Knowledge of
alt thele Moetters ond Praddiples, and
who xmght bLe able 1o exvlam and de-
tend the Right ot the Purves, ercher
by vord of mouth, or by wriung, ac-
cororme s there 15 occafion to mitrudt
the Canlos mnone or other ot thefe two
Wars, and thefe are the Perfoas who
are (aled Advocates, who excrufe, or
may excrafe, thefo three Funénons, of
giving Counfe land Advice to the Pgrties,
of witang in detenee of their Righry,
and of pleading therr Caufes for them,

Having taben this gencral view of
the Porlens who are concerned in the
Order of Todicdal Proceedings, 1t s
proper tn the next place to confider the
things which arc there fanfiéted.

- It 15 ufual to give the general Names
of A&sand Proceedings to every thing
thar pafles 10 the Order of Judicial Pro-
cecdings ; and becaufe the fad Aéts and
Procecdings are fped by certain Forms
regnlated by Ufage, or preferibed by the
Ordininces, we c¢all the manner of
fpeeding rhe fad A, Forms, and we
give alfo the fame Nane to the AGs
them{eltres. s, for example, we
fay that a Procceding is according to

- form, gr that a1} the Forms and For-
maltties bave becn obferved therein,
when 1t hzsall the A&« that are necef-
fary for making it 1egular: And it is
it this {enfe that wc {uy that the Li-
beis, the Anfwerg, and the other A&s,

are the Formalitics neceflury 1o be ob-
ferved.
that an A 1s accordime to Ferm, when
it 15 done after the manner that the
Laws prefertbe, and the Forms or For-
malies figmty 1n thes fenfe the nghe
wavsof [peeding the Adts,

It 1s nor anly to explain the Mean-
mg of thefe Words of Forms and For-
maliires that we mahe here this Re-
mark, it 1s necefltry upon another ac-
countt, which 15 of moch greater Im-
portance, and that <. ror d.feor ering

"an Abrfe that 1s vary common, which
15 ocalioned by thede two Wt ~_IS, and
{or fhowing the right ufc that ought ro
be made of them

Secing” thefc Words of Torms and
Formabties fignify idiferent!y both
the Adts or Proceedings themlely os, and
the Ways of {peednz clie fand Acts and
Procecdings, and that often the faud
Waye are  inditterent, altho the Ads
themfelics be moft necetfaty, aris dan-
gerous to confonnd the Mceanmg of
thefe Words, and to imagine that be-
caufe the Ways of {peeding” fome A&s
are indifferent, we muy {y the Forms
are alfo inditfferent, becaofe there are
Forms which are very eflential, whe=
ther we underftand by this Word the
Adts themiclues, or the Ways of Ipeed-
ing them.

In order therefore to-conceive the
right Idea which we ouehe to have of
thefe two Words, Forms and Formab-~
tics, 1t is neceflary to difbingmifhand to
confider in each Aée thar which i< na-
tural and effent1al in t, and which
makes it neceflary 1 the Procecding,
and that which is eflenrial or indifierent
10 the way or manner of dotng i, Oune
fingle Faample will be fuflicient to 1l
luffratc all that has been faid of A&s,
and of the Ways of fpeeding them.

Fvery body kaows that in order to
decide 2 Dhfference between two Par-
tics, 1tis neceffary to know the Thruth
of the Fa&s which are eflential to the
Dsfterence ; and rthat in order to know
the {aid Truth, it 1s neccflary v hear
both Parties, that cach of them may
be ablc to fhew what the other has
fulfly advanced or concealed. It follows
from thefe Principles, that he who in-
tends tp make any Demand before a
Judge, ought to bring Lus AdVerfary
befare him, and that 1t is neceflary to
have fome Way of obliging him to come
before the Judge, either to deny or to
confefs the Truth, and to own the

. Jultice

And w8 {1y in another fenft,
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f fuce of the Demand fgought againft
mm; or to defend himfelf againft it.
And tins Way that is neceflary for ob=
nging the Party to appear before the
fudge, is the fuft Aét that begins all
the Law-Suits, and which 1s {o natural
and fo neceflary, for the important Rea-
fons which we have juft now taken no-
tice of, thar there 1s no Government
whatioever where the Party who pre-
tends to make any Demand is not ob-
hged to giie notice, or caufe notice to
be givento his Adverfary to appear be-
fore the Judge; but the Ways of gi-
ving notice may be differcnt, and are
{o1n cffe¢t. Fhus in former times at
Reme the Plamtid himfelf conduéted
the Defendant before the Judge; and
now 1t 1s a publick Officer wﬁo cites
the Party to appear before the Judge,
nd mghes ann A& which 15 called a
Certififite of the Sgrvice of the Pro-
cefs, and which contains a recital of
the Time and Place where the Procefs
was ferved, and this Certificatc may
be madc fuveral Ways, which have been
varied with us acenrdmg to the Incon~
ieniences which have made the faid
Variation neceflary.

We fec by this Example that the
Certificate ot the Service of a Procefs,
«an A& fo naturat and fo eflential, that
we cannot have Juftice on a Demand
anlefs 1t be made afrer this manner ; and
we lthewifc fee that the Ways of citing
the adverfe Party are indiferent, but
become neceflary according as they are
cftablifhed - by Law and by Ulfage :
from whence it follows that it wonld
be falfe and  very unjuft te 1magine that
Forms have nothing eflential in them,
taking this Word in the common ordi-
nary Acceptation thercof, aecording
to which it fignifics boththe Aéts them-
fcives, and the Ways of fpeeding them ;
and the only true Meaning of this Ex-
preflion which is fo common, that we
oughtnot to adhere too njcely toForms,
onght to be refiramned to the Ways and
Mamners which are indifferent, and
which arc not effentizl to the Ads.
‘Thus, for ecxample, in the Service of
a Procefs, it is neceffary that it.be
done by a publick Officer, that it (houtd
have a Date, that it fhoubd explain the
Demant, thet it fhould be: ferved on
the Perfon himf{clf who is cited, or that
a Copy thereof be left at the Place of
his AbSde; and fo for thereft: Bur it
is indiffercar, whether it be conceived
in cortain Terms, and according to 3
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certajn Style ; and one may vary, with-
out caufing a Nullity, the Qrder and
the Tecrms thercof as one pleafes. And
1t 1s the {fame thing with refpe& to ail
other Judicial A&s; for in every one
of them 1t 1s neceflary to confider what
it has that 1s nat@ral and eflential to it,
and what belongs only to the Way and
Manner in which it onght to be fped 3
as to which it remains only that we ob-
ferve concerning this external Form of
Ads, that there 15 in every Place a
scertain Style, and ftated and uniform
Ways for every kind of Ads, and that
the fard Stiles and Ways have nothmg
m them that is of abfolute neceflity,
except what fcrvesto eaprefsthat which
1s natural and effential 1nthe A& ; and
it ought fo {ubfilt, provided it be done
in this manner, altho the Férm thercof
i other refpeéts be dificrent from that
of the Style.

What 15 faid herc is not ro be under-
ftood of certain Aéts, in which fome
Cuftoms have preferibed certain Terms
to be ufed, and which cannot be alter’d
without making the A& null andvoid,
not even altho other Terms of the fame

gmification be fubftituted intheirroom,
which the faid Cuftoms obferve in cer-
tain Matters ; asin the Cuftom of Parss,
with refpeét to the Form of Tefta-
ments, in the {amcmanner as formerly
at Rome, every Demand was to be made
in certain folemn Terms, which were
fo neceflary, that he who erred inonc
Syllable, loft his Demand; which fcro-
pulous and odious Formalitics were firft
abolhfhed by the Emperor Conffantine.
But excepring thefc particular Cafes,
People are at liberty ro make ufe of
what Expreffions they pleafe, provided
they contain what 1s natural and cf-
fential m the A&s. .

It remains that we fhonld make, on
Remark more in relation to what is
tranfaed in thé Order of Judicial
Proceedngs ; that ali the A&s ought to
be fet down in Wrating, to the cnd there
may remain a Proof of whathas been
well or ilt done, and that nothing bo
altered to the prejudice of Trpch.

It was neceflary mﬂiftingu:(h thefe
feveral Ideas of Ads, of Forms and
Formalities, becaufe the faid A&s and
Forms make up the whole matrer of
the Order of Judicial Proceedings, and
becaufe it is of importance to know
how to difcern aright what is nacural,
effential andmeceflary in every A&, and
what part of the Way and Manoer

thereof
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thereof it is which ought to anfwer the
Niture of the A&, and the Ufe for
which it was intended ; and it 1s for
that reafon thar we have thought it
roper 1o make here all thefe general
Remarks on this Subjelt, in order to
give an Idea of the Nuture and Foun-
dations of this Metter; and we (hail
go through in the {ame manner, and in
general the Nature and the eflential
Parts of the feveral forts of A&s which
compofe the Qrder of Judicial Pro-
cecdings, and which are neceflary in
all Courts of Judicature : But as to
what relates to the Way and Manner of
{peeding the faid Aéts, we confine our
elves to .what has been faid thereof
here in general; for 1t s not the de-
fign of this Bovk to lay down aSryle
of Judicial Proceedings. And fince
our Style and Method in Judicial Pro-
ceedings is different from that which
was obferved in the Roman Law , and
feeing we have confined our felves to
what is common to the Romanr Law
and toour Ufage, 1t will be fufficient if
we confider what 1s eflent1al in the Or-
der of Judicial Proceedings.

Secing the Order of Judicial Pro-
cecdings ought to tend only to the Dif-
covery of the Truth, and to give an
opportunity to the Parties to make it
known, and to cfiablith their Rights,
the moft fimple and moft natural Mane
ner whereof this Order ought to con-
fift, would be for the Parties themfelves
to come before the Judge, and to ex-
plain their feveral Pretenfions ; and tor
the Judge after having heard them to
admumlter to them on the fpot the Juf-
tice that fhould be due to them. Bat
this Way is not in ufe with us, except
for fome {light Diffcrences betwecn
poor People; where the Marteér in de-
bate is very trivial; and which the Par-~
ties themf{clves are able to ftate Tufh-
ciently 10 the Judge ; but all the other
Affairs of what nature foever they may
be, are not terminated in {fo fhoit
titne, nor fo eafily, bur they are wfually
[i;mra.&ed and embarafs’d by all the

ifficultics whiglpwe {ec muitiplicd in
fo many different manners. And it iy
ot ftrange thet God has {catter’d thefe
‘Thorns ina Way wherein the greatelt

e of Mmkindy are. jed wholly by the

mpulfe of Avarice, Ambition, Hatred,
Revonge, and of other Paffions, and in
which they walk in'a maomer f{uitable
to_the Inipulfe that firft moved them,

Vou. IL»

and which cnga@s them in Lymg, in
Calumny, in Cawilling and Tricking,
and in all the kinds of Injullices whici
we fee multiplied in alt Law-Suits.
The Paffions of the Parties are not
the only caufe of fo great, and fo ex-
tenfive an Evil ; for ig they are the firfh
Caufe that draws down all thele Evils,
as {o many Punihiments which God in-
its on them, yet there are other
Caufes mixed with them, which are as it
were the Hands which fcatter among
thofe who go 1o Law all thefe feveral
Evils, for the Pumithment of fuch as dc-
ferve them, and for enercifing the Pa-
tience of thofc who make a good ufe
of them.
It is eafy to judge that thefe other
Caufes of the multitude of Querks and
"Cavils that are {o frequent in Law-
Suits, arifing from fomething elfe than'the
Parties, can proceed only from the other
Perfons, who havea tharein the Admini-
ftration of Jutice ; and that if thofc who
‘have this Honour, whatever Place they
may occupy thercin, have not in their
Hearts 2 fleddy and fincere Love of

" }’uﬁicc add Troch, and if shey confider

their Mmiftry with any other Views,
they will be {o far from difluading the
Parties from making ufe of unfair Prac-
tices, that they will be ready to fug-
gefl and to countenance them according
to the Quality of their Miniftry, they
finding theiraccount in multiplying un-
fair Practices, and in prolonging the
Steps that avencceflary to be taken. It
isnot ftrange therefore thar {uch 2 Con-
currence of Pa@en in the Paities, and
of Intcrett inthe Perfons who exercife
the Fun&ions of Juftice, and the Eafi-
nefs.of the Opportunity, fhonld produce
all thefe horrible Confequences, which
the belt concerted Laws in theé World
are not ablatoputa &o§ to, and which
on the contrary make the Laws an oc-
cafion of new Inventions, for ¥
ing Law-Suits and the Prococdings.
thercin.

We could not forbear making this
Refleion, and it ought not to be
looked upon as a Digreffion, either ufe-
lefs or fuperfluous ; for it is effential to
the Defign which we have laid down of
confidering the Nawre of each Mat-

ter. . ,
Thus we have been obliged to make
this general Remark, which is abfo-
lutely neceffary for diftinguithing the
Procerdings which are natural and ne-
Pppp ceffary
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ceflary from thofe whign are the effe&,
either of the Paflion of the Parties, or
of the Mi{demeanour of thofe who are
concerned in. the Adminiftration of
Juftice ; and for fhew ing the Difference
between thofe who exercife their Mi-
niftry according to the Spirit of the
Laws, which is'the Sgirit of Truth and
of Juftice, and who bound their Inte-
reffs by the juft Rules of their Miniftry,
and thofe who abufe théir Miniftry to
advance their Intereft.

That we may be able therefore to
judge of what 1s natdkal and effential
in the Order of Judicial Preceedings,
and by the knowledge of that to dif-
ccrn what is mixed therewith thatis
victous or fuperfluous, it is neceflary to
run over the natural Qrder which onght
to be obferved ininforming the Judges
of Juftice and of Truth.

We have feen that the firft Step by
which all Law-Buits are begun, is that
of the Summons, or Citation, which
he who commences the Suit procures
to be ferved on the Party againft whom
Ie has fome Pre‘tenﬁon; and the faid
Step is followed, either by the Silence
of him who is fummoned, or by his
Appearance ; if he continucs in Si-
lence till the delay which the Law al-
lows him is expired, it i1s but juft that
he who caufed him to be cited fhould

$have jultice done him without hearin
his Adverfary, feeing he his ueglc&cg
to make ufe of that %{1ght : and in this
cafe, if the Demand be fufficiently efta-
blifhed by what agpears, the Judge may
condemn him whofe §jlence is a Pre-
fumption that he has no defénce to
make.

But when he who is cited, and who
is called the Defendant, appears to de-
fend himfelf, that is vo fay, according
to our Ufuge, conflitutes 2 Pro&or

the figit Step on his part, which is the
fec(% in the Order of Judicial Pro-
ceedings, is that he defend himfelf, or
if he has any thing to demand that may
be neceflary K ﬁls Defence, that he
explain it, and' fo proceed to his De-
fence, and that his Defence be made
Luown to his Adverfury, to the end he
may either conteft it, or confe{s it ; and
if by ¢he Demand, and the Defences
that arc made to it, the Fa& and the
Pretenfions oh both fides are fully fa-
ted and underftood, the. Judge may thea
proceed to give his Sentence.

* But if the Defence made by the De-
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fendant obliges the Plaintiff to anfwer
iton his part, this Anfwer is called a

s#Reply; and thus the Parties eftablifh on
both fides each of them his Rught by
Writings, *

All the Contcfls of the Parties are of
two forts ; for they can contelt but one
of two things, cither the Truth of the
Fa&, or the Confequences which are
drawn from it. We call thofe Queftions
of Faét where the Bufinefs is to know
the Truth of Fa&s; and we call thofe
Queftions of Law, wherc the Matter
1s about reafoning on Fafs that are a-
greed on, i order to draw from them
the Confequences which may ferve to
cftablith the Right of the Parties.

The Queltions of Faéts ave refol-
ved and decided by the Proofs which
difcover the 1'ruth of the Facts in Jdif-

uce,

: The Proofs of Fa&s arc of feveral
forts, for as we give the Name of
Proof to every thing that mahes a
Truth known, and as there are {overal
Ways of mahing known the Truth of
Fa&s,.fo there are alfo feveral Lkinds of
Proofs. .

All the Ways of proving Fadls in 2
Court of Jultice are of four forts ; the
Confeffion of the Party, the Teftimo-

of Perfons who know the Fa&, the
?Lidencc which arifes from Decds and
Writings, and the Knowledge of cer-
tain Fa&s, which are linked 1z fuch a
manner with that whereof we {carch the
Truth, that one may gather the faid
Truth from thé Conneflion there is be-
tween the Faé in queftion and thofc of

hich the Truth is proved. Thefe
%ur kinds of Proofs are commbon to
Matters both Civil and Criminal.

Phe Confcllion of the Party againit
himfelf is always a certain Proof of
the Fa& which he owns, unlefs the con-
trary Truth were eftablithed in fuch a
manner as that there might be reafon
to think that the Copfeffion is an Effe&t
of Folly or Stupidity in the Perfon who
fhould confefs againft himfelf that which
is falfe : And this Rule has only one
Exceprion in Accufasions of Capital
Crimes, where it is not enough that
the Party who is accufed confefles a .
Crime which is npt proved ; but gther
-Proofs are neceflary for putring him
to Degh befides his own Confeflion,
which might be an Effe& of Melan-
choly or Defpair, orproceed from fome

other Caule than l;hg Earce of 'I’ruy:h.I
: n
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In orde? to come at thys Proof, which
‘is drawn from the Confeflion of the
Parry, leave is given to thofe who ard
dcfirons to proceed this way, to pro-
pofe the Yadts wherdiy it is of impor-

ance to them to have cither the Con-
feflion of the Party, or Anfwers, which
may dufi over his Infincerity, when the

fhall oppofe to his Anfwers the Proog
of the Facts which he fball have denied,
or that they thall draw from his Prevari-
cations, and the other Defe&s or Cir-
cumftances of his Aufwers, the Confe-
quences that difcover the Truth.  And
according to the Ufage eftablithed in
F wiwe by the Ordinances, each Party is
at hiberty to propofe Fa&s, and to de-
mand thit the adverfe Party be obli-
ged to anfwer them upon Qath, and
to declare what he knows concern-
mg cach Fatt; ard they draw after-
wards from the Interrogatories and
ConfeMons, the Decnials, and the o-
thier Cucumflances, the Confequen:es
which may ferve to prove the Fadts,
the Tiuth of which they intend to
mike appear

T'he Proof by Witnefles 1sthat which
refults from the Declaration of two,
three, of morc Perfons, who have
Knowledge either of the Falt in quef-
ticn, o1 of others which may ferve tige
wards the Proot of the faid principal
Fatts, and this Proof hath its fgllForcc
wnen the Credit of the Witnefles is not
deflroyed by any Blemifh or Im'f:uta-
ton, which may render their Tefh-
mony null or fufpicious : for altho it
may happen that Witnefles may give
a hlfe I'efimomy, and that norhi:ﬁ
can b objeéed agamft them, yet it
of abfolute neceffity in the Order of
the Society of Mankind, that in the
infinitc multitnde of Fa&s, of which
the Proofs are ncceffary, and which
depend on the retation made by Per-
fons who are Witnefles thereof, to’ fup-
pofe that thofe who relate the Faés
declare the Truth, when nothing ob-
liges them to make a declaration con-
trary to it. And this Method of Proof
is not only groutided upon this Necef-
fity, and upon the natural Order of
Thipas, but it is alfo cfablithed by
the Divine Law, which hath made

a I\’Q[u{c.'
Wiirten Evidences are off feveral

for't?;&accox‘ding to the feveral kinds

of Afts which Peaple are defirous to

preferve the Memory of after this
Vor I

manncr, in order to makc proof of
the Truth of them , and alfo accord-
ing to the [everal Wavs of prefetung
the Adts, and of proving them by the
means of Writing.

If the Ads wheggof the Memory s
to be preferved, pajiiiin a Court ot
Jflﬁxcc, the only way of proving the

ruth of them is to have them ta-
ken down m Writing, and to have
the Writing figned by « publick Of-
ficer, who may by his Sienature bear

teftimony of the Truth ot the Ad °

which he figns. Thus n Eaue, Ap-
paritors and Bailifls fign the Certs-
ficates and Returns which they mahe
of the Procefles that they have fo-
ved Thus the Judges fign their
Scotences.  Thus the Regifters, who
arc the Depofitarics of the Scentenccs,
and who ought to give Excmplifica-
tions of them to the Parties, fign the
faid Exemplifications ; and cvery Of-
ficer figns the Aéts which are to re-
ccive their Fom and their Proof
from his Miniftry, according to the
Rules which the Ordinances and U-

Tuges of Places have ellablifhed, both

for the Quality of the A, and for
the Funflions of cach Officer. If
the A&s are not fped in 2 Cowt of
Jultice, but are fuch as that 1t is
eafy to forefee that they may be ney
ceflary, either for proving the Truth
when it fhall be required, or that
there be other Caufes which male it
neccflary to have a written Proof, as
will appear” by the Fxamples ; there
are two Ways of wruting the fuid
A&s iccording to two lkinds thereof
which may be made; for tha¢ are
fome A&s which in their Nature re-
latc only to particulur Perfons who
have Bufinefs together, or to their
Heirs : as f onc borrows of another
that which he owes him; if they
have any Account to adjuft between
them, if they fell, exchange, tranfaét,
and trcat together in any other man-
ner: and there are fome A&s which
in their Nature regard other Per-
fons befides thofe who make them,
fuch as Teftaments, Codicils, Pub-
lich Repifters, in which ought to be
recorded the Proof of the Birth of Per-
fons, of their Marriage, of their Pro-
motion to Holy Orders, of their
Death, the Deliberations of Communi-
ties, the Collations of Offices, of De-
ncfices, and in gencral all the A&s

Pppp 2 whereof

vl

656



660 The PUBLICK LAW, &

whereof the truth ought to be made
mantfelt by an Authentick Proof, and
to which People may have recourfe on
all occalions, wherecin this Proof be-
comes neceflary, whether 1t be in
Judieial Proceedi on other oc-
cafions : and alijilieA&s of thefe two
Kinds have théf® particular manhers
in which they are writtea.

The AG&s which in their Nature re~
late only to particular Perfons, who
treat together, or to their Heirs, fach
asa Loan, a Sale, an Account, an Ac-
quittance, and others of the like Na-
ture, for proving of Covenants, and
other Aftairs, may be written in two
manners, either by the Parties them-
felves, 1f they can write their Names,
or by a Publick Officer, who is the
Notary, for Perfons who cannot write.
And itis free likewife, and often con-
ventent, and even neceffary for Perfous
who can write, to have the Ads
fpedin the prefence of 2 Notary, whofe
Miuftry hath in France, among other
Efte&ts, this principal one; that the
Aés fped by a Notary, carry their
Prapf along with them by the publick
Authority which the Chara&er of the
Officer gives them, whereas private
Writings may be denied, and oblige
thofe who make uvle of them to prove
»them; and the other, that the A&s

ed by Publick Noraries give a Right
of Mortgagé on the Eftate of the Per-
fon who obliges himfelf, and which a
private Writing does not give ; becaufe
if any private ‘Deed or Whting fhould
be allowed to convey fuch a Righr, it
would be' an cafy matter for private
Rgrfons to defeat prior Mortgages, by
antedating pofterior Mortgages for
Debrs contratted after the Sertlement
of the firlt Morrgage. .

A1l the other A&s which regard o<
ther Perfons befides thofe who are Par-
ties to them, fuch as the A&Gs which
have been jult now taken notice of, a3
Teftantents, publick Regifters, Colia~
tions of Benefices, Patents or Commif(-
fions, and others of rhe like Nature,
ought to be wrirten by Perfons who are
velted with the publick Charager and
Miniflty, which impowers themh to
draw orTpved 4fl thefe different: Kinds
of Ads. s, 1 Frawce, Notaries
Piblick and the Curires of the Parith
draw ug 1aft Wills and Teflaments, and
Caodicils ; "the Curates keep the Re-
gifters of Chriftenings, Marrizges, dnd
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Burials: thus Patrons of Benefiecs give
the Prefentations; and all the other dif«
fercnt AGs ought to be {ped by the
proper Oflicer who has the Charge
thereof, and Ngritbies Publick fpeed all
Contratts and other A&s between pri-
vate Perfons.

All'thefe {everal A&s, of what Na-
ture foever they be, have this in com-
mon, that they are written Proofs, and
that the T'ruth of the A&s being proved
by the Character which either the pub-
lick Form and the Signature of the pro-
per Officer, or the Signatifire of the pri-
vate Perfons who are Parties to them
gives them, they ferve asa Proof of the
Truth of the Fa& which they declare
and fet forth. R

There is likewile a fourth Kind of
Proofs, which are called Prefumptions,
that is to {ay, Confequences which are
drawn from ccrtain Faéls that are
known. and proved, whercby to auels
at or infer the certainty of the Faét in
difpute, and of which the faid known
Fa&s are Marks and Signs; and thefe
forts of Proofsare called Prefumptions,
becaufe they do mot demonftrate rthe
Fa& it felf which is to be proved, but
prove the Truth of other Falis, the
Knowledge whereof difcovers, points
o, and gives room to conjeCture and
prefume the Fa& in queftion, becaufe
of the natural and necetlary Connetuion
between the Fa&s that are known and
thofe which we want to know the Truth
of. Prefumptions being Confequences
that are drawn from known Fads
to the Fa&t which 18 to be proved,
y are certain or doubtful according
the Cdnneéion between the kiown
Fa&ts and the unknown Fa& s certain
or doubtful : and as there are fome
Fa&s whereof the Connetion with o-
thers is indubitable, fo there are like-
wife Prefumptions which make certain
and undoubted Proofs ; but thofe which
are founded only upon Fa&s whereof
the Conneltion with others is uncer-
tatn, are not Proofs. Thus.for g firft
Example of a certain Prefumption, if
it i ih proof thit rwo Men having
quarelied, the one foliowed the other
who fled, and that ke who tled having
takenthelter in 2 Houfe, the other went
into it, and came out with his Sword

E

blood ¢ Man who wias puar{yed in
this ﬁm, being found Woundewith

1 Sword ‘in that Houfe wherein- there
was no other Perfen; all thele Falls
put
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put together carry with them a Proof,
that it was this Aggreibe who killed
the faid Man, and algho no body fuw,
hun kill him, yet it is'enough that Peo-
ple faw the Aggreflompui fuing the de-
cealed with his naked Sword, follow
him into the Houfe, and come out again
with his Sword all bloody, that they
faw that the Perfon was dead of hss
Wounds, and that no body elfe was in
the Houfe; for thefe Faéts which are
proved have a natural and neccflary
Conncdtion with the only Fa& which
remains to be proved, that it was that
Perfon who gave the thruft which no
body faw given: this Conncéion be-
tween the fud Faét and the others,
makes a rergfuthicient Proof, from which
we may certainly conclude that 1t was
this Aggreflor who gave the Wonnd of
w hich the Party died : and this Proof
of a Falt which is not known, either
by Confcflion, if the Aggreflor’ dentes
it, or by Witneties who {aw the wound
given, or by other ways, is reduced to
-Conje@ure, and Prefumprion, thar is
to {ay, to the natural Confequence by
which we gather from thefe 8igns and
Tokens, that 1t bemg smpoffible on
one part,. that 1t fhould be any other
Perfon who gave the Wound, and na-
tural on the other part that it mig
be given by hun who tollowed in this
manner, it is neceflary to ¢ nclude, and
impoffible not to judge hun rohave been
the Author of the Murder.

But for a fecond Example of a Pre-
fumption that is uncertain, if1t is prov-
ed that a Man was found all alone
ncar to the dead.Body of one who w
killed on the High-way, the Conf
quence is not certain that he is the Per-
fon who killed him; for he may per-
haps have cbme there after the Marder
was committed, and his Prefence not
having a neceflary ConneQion with the
Murder, the Prefumption remains un-
certain, and does not make an undeni-
able Proof, It appears by thefe two
Examples, that Preflumptions may be

_either certain and unqueftionable, or
doubtful and ungertain; they arecer-
tain when they are fuch, that they
+make 4 full and perfe@ Proof, and that
altho no Perfon did fee the Fadt in
qne‘{l’don, yet one may n:;c:;ﬂ:ainly c&:-
chyde thar it has happened, wien they
fee 5% Caufes, - its Sigas, kﬁﬁb&s,
irs Confequences, gnd the other Falts
which are .infcpatigle from it, and {o

connected with ir, tha it is mot to be
tmagined that the Fa& in Controverly
has not bappencd when we fee the o-
thers, as in the firlt Example: and on
the contrary the Prefumprions are
doubtful, whenthey are grounded upon
uncertain or falfe Signs, and from which
no certain Confcqucnc&an be gathered.
So that the whole Force of this kind of
Proof by Prefumptions, confifts in the
neceffity of the Connc@licn between the
known Fa&s and the Fa& that is not
koown ; and the Proofs of th:s nature
are ftrong or weak, certain o1 uncer-
tain, 1n proportion as this Conncftion
1s natural and neceflary, fure and cer-
tain, oras 1t is doubtful.

It follows from thefe Remarks on this
laft Kind of Proofs by Prefumptions,
thar feemng they depend on the Judg-
ment that is to be madc of the necefficy
of the Connexion between the hnown
Fa&s and the unknown Fas, the Truth
of which we want to know, or ot the
uncertainty of the faid Conneétion, they
depcend confyquently on making a right
judgment of the Caufes from which the
{aid Connetion may be gathered, Qor
not gathered.  And whcreas there i®ho
great clearnels of Underftanding requi-
red for diftovering the Truth of a
Fa& when 1t is proved, cither by thofc
who faw it, or by fome Writing,

a (l
great deal of Underflanding and Pru-¥

dence 1s neceflary, and alfo Expetience;
s the Cafes where it is neceflary to
judge by Prefumption, in order to dif~
cern among the Signs and Tolens which
appear, thofc which are doubtful, from
thole which are certain; and there is
ftill a greater degree of Underftand;
and Prudence required, when the Sig
and Toliens do not appear, in order ve
find themw out and difcover them. .

It is becaufe of this difficulty that the
World bas. juftly admircd the Know-
ledge and"Wifdom of Solomow in that re~
nowned Judgment which he pronounced
between the Mother of the Child which
was alive, and her who had ftrangled
her own Child ; for the matter was to
difcoverthe truth of a hidden Fa&, and
of which not the leaft Circumftance was
known; fo that aoSign or Token did
appear, from which Prefumptions might
be formed; and the Widom of this
Judgment canfifted in finding out a Fad
which might be knhown, and which
might difcover who was the Mother ;
and it was wish this Viey that Sulomon

, e“xpokd '

6614,
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=eapofed the two Women ro the danger
of fecing the Child, wiich they both
pretended 1o be the Mother of, put to
Death, being perfuaded that this dan-
ger v ould furprize and trouble the Mo-
ther, and that the other could not feel
the like lgapreflion, nor thew the like
Marks, it was the furprize and concern
which appeared 1n the Mother, which
difcovered the love and tendernefswhich
Natare had given her for her Child,
and which made Solewros o judge upon
a furc {oundation thar he was the Mo-
ther, becanfe there was a natural and
necetlary Conncdion between the qua-
Ity of a Mother and that teadernefs,
and berween the fard tendernefs and the
trouble atthe fight of fuch a Dunger :
and 1t was this Conncétion berween
thefe necetlary Lifees and  thelr nawural
Caufes, which difcovered the Mother
with greater certainty than could have
been had from the Teflimony of mng
Winefies - for whereas Witnefles may
decenie, or be decenved, and thut the
whole force of the Proof by Wirnefles
confifts in the Prefumption of therr hat-
ingufficrent Underitanding and Capa-
caity to know the Fults to which
they bear Tefimony, and of therr
Fidehty sn relating them, and that tlis
Prefumption may be ill grounded, as
was that of the Teftimony ®of the
two Elders aguinft Sufanna; the Proofs
which are drawn from the ncceflary
Confequences  of natural  Etedts to
therr Caufcs, and of Caufes to their
Efle&s, are much more certain and
more infalible  Thus, for cxample,
the fudden motion of a Paffion in lum
ho had forgor his defign to diffem-
I%c, is a moft cerrain proof, of the:
Paflion which produced that, Motion ;
and the other Efedts pointagt their
Caufes; and the only- bufisefs ig
know how to difcern the peceflity of
the Connc@ion between the Effls
and therr Caufes, and the necaffify 'of"
the Confequence between the Fils
which do appear, and that which we
endcavour to come at the knowledge
of: fo that the commdn {aying, that
we ought not to judge on Prefump-
tions, 15 both falfe and true, accord-
ing to the two ways of prefuming
which we have jult now taken notice
of ; for we conclude moft certainly the
truth of the Caufe from the truth of
the Efte®, or the truth of the Effe&
from the tmth of the Caufe, when

» Il

the Connetion 1s mfallible betw cen
the one and the other @ but we make
a falfe Conclufion, when we attitbute
to one Canfe the Ele& ot another, or
we conclude withour certainty vnder
pretext of an apparent Conneétion be-
tween that Caufe and the I fe& of
the other, when we aceribure the I -
fe€ to ss Caufe, but m a light man-
ner, 1f the Signs or Tehens thercot
arc uncortam; orif o the cafe of 2
Min being Lilled on the Thigh-wav,
where one fingle Perfon 1s found ne
to the dead bedy, 1f we judge that
the faid Peudon latled ham, we fiall
be 1 danger, either of jadeing talile,
becaufe 1t may be that the faid Per-
fon come there afrer the (liefit of the
Murderer, or of judging without cer-
tamnty, and condemning hym waong
tully, if there be mo other Tokens
or Signs which may certs n!, dirar-
mine u$ to judee that the f:d Porfon
15 guilty of the Murder, bec nde the
e bene donbtfu), 1t vwould . v
julb to cundemn him; and sris butn
to leave to the Judement of Guou the
Pctfon who 1s nuly guilty, when hus
Crime s pot {offictently proved, than
to 1un the hasard of « mdomning un-
jellly one who perhaps ray Le mno-
cent.

Prefampt ons are thadoie onls cer
tain and conduding, when the Con-
nection between the haown Fa& and
the unkoown Faét 1s (o necctouy, that
it makes us judge with  certainty of
the truth of the unkocwn 1a& by the
knowledge of the other, and tlus
kind of Preof 16 fo natnal and cone
cludirg, that the Lows have cltublih-
ed ceptain Picfumptions tor Truth.
T‘hus, forw example, in the Roman
Law 4, if 2 Manand a Woman being
agcufed of Adultery, had defended
themfelves agamft the Accufation on
rthe head of their bung teo nearly re-
fated, .dnd having been for thar rea-
fom aequitted, had afterwapds inter-
married with one another, they were
pumfhed for Adultery upon the bare
Prefumption that therr Marriage was
only an cfle@ of the fame Paflion
which had brought them undgr the
fulpicion of Adultery. Thusn Fraze,
a Woman who conceals her big Belly
and her being Dbrought to Bed, is
prefumed .to have murdered her Child,

b b 34 Cude adalt,
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if it ddbs not appegr that it was

buried or chriftened publickly 3 upon
this Prefumption, that fhe who was
vnwilling to be known to be a Mo-
ther, has made away,with the Child,
whofe Birth brought a Difhonour up-
on her,

Thete are the forts of Prefumpti=
ons which are called viclent, accord-

ing to the Espreflicn of Pope lex-

ander the Third ¢ 1n unother Example,
upon which may be grounded a fure
and certain Judgment,

¢ Alexand, 3. C.12. de prefi B
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Principal Matters-

CONTAINED IN

The Two VorLumes of The CIVIL LAW
in its Natural Ovder.

A.

BOLITINN of a Crime, how the
fame diffess fiom a Pardon, and

/ when neceffary, Vol I1. Page 649
iof ®Acoresion, how the Rught thereof takes
place i the Succeflion of Inref-
tates, 2nd how i Tefamentary
Succeflions, T1. 85 86
The Right of Accretion mn the Civil Law, 15 the
fame as that of Surviverfip w the Common-
1Law of England. 1bid. 92
The Wught of Accretion in the Cwil Law takes
plat¢ealy 1n Succeflions, and not in Dceds or
Grants. But that of Surviverfhip m England
takes place both in the onz and the other bid. g2

Among Co-heirs, or Ce-executors, there 15 always -

ight of Accrerron. thid. 03
Therdais a Right ot Accretion among I.cgatees whe
are conjoined by the thing devifed. sind, 9§
Among Légatees' by fhares, or portions, there is no

* Accrenion. ibid, 96
A of ¢ Court of Juftice ought to be taken down
ity wniting, in order to preferve the memory of
them. II. . 659
They ought to bg wWritten and attefted by the pub-
lick Otheers. who ®re vefted with the power of

fpecding them 1bud. 660
wdugeaies, ther Profeflion. 11 613
Vor. 1L

The feveral Tunétions of Advocates, 1bud. 61y
Ther Dunies alud. 616
They ought to defend the Caufes of their Chents,
by the Vorce of Truth and Juftice, and not by
Falfities  1bid, 617
They ought not to purchafe the Rights of thewr

Clents. itud. 018
4ge, of Majority and Mmority. Vol, 1 25 53§
Diipenfation of Age 1bid. . 535
Abens, what Incapacities they are under. 1. 26

They cannot mherit Lands in England, but an Alicn
who 1s not an Enemy, may be an Exccutor or
Admmftrator, 1bid 555, 5§91

An Alien that is a Subject to a Prince who 15 1n
Amity with the Crown of Great Briram, may
difpofe of his Goods and Chattels by Will. IT, 14

The Rught to the Eftates of Aliens, ibid. 376

Who are Ahens. ilnd. . 376

Chuldren of Alicns are reckoned natural bora Sub- |
je@ts of the Country where they are born. ibid.

G
Altens are incapable of Church Benefices. ibid, 5;173-

Appatitars, are Officers who attend on Courts of Juf-
tice, for exccuting ther Orders. L 559
Their Funébions and Duttes. {bid. 608

Appanitors in Exgland are the Officers which attead

Ecclefiaftical Courts. ibid. 609
£Appeals, to what Courts they lie in Englapd. 1I. 568
Q9919 Difference



A TABLE of the

Diffaence between the Judges fiom whom there
“lies m Appeal, ind thoie who judge of Appedls. 1l§
56
Appeals from Avudcs of the Spirttual Authority, 1bud.
S44
Who n 1y appedl fiom the fad Abufes. ibid. 544
Dimsto s thay Powerand 1 ngagements 1 224, 226.
Wi Lo 11y be Acbitrators, and who not, 1thid 226
Tioy cawot give then Award, unlefs they are all
together, tbid 226
11¢ Powe of Arbitrators 1s regulated by the Com-
pron it bid. 226
The T unéhiens ot Arbatrators 11, 1531
Thur | unttion determines when they have given
the r Avard 1bd 621
Arbinator bang Meditors, aie not obliged to judge
accarding to the Rigour of the Law bwd 621
In Loyglwd Arbitrators ae particularly rccommend-
«d to Merchante and Traders, for terminaung
ther diferences wirh one another 1bid 622
Somc Martere cannot be retaared to Arbieration, th.
613
The Awards of Arbitrators have not the fame ct-

fe&t 1s the Sentencer of Judges 1ind 023

Pe fons mcipalle of bemng Aibwiators ibid 624
The duties of Arbinators  1hd 624.626
Army, the dutics of thoft who fcrve ot 11 328
‘Lhe hfcipline to b obferved therem. ibid, 329

Dufobedience to Command 15 to be punithed, a the’
1t have a good Succels thd 330
W hat oughr to be the Conduct of the General of an

Army  alnd 330 331
Tle duties of the Subaltern Officers 1 an Army. 1b.
313

The duty of the common Soldiers. ibid 113

The Crimes and Offences of the Sold ers abid 333
The feveral forts of Perfons whofe Condition ob-
liges them to ferve i the Army. 1bid. 453
Other duties which the fud Perfons are obliged to,
behides that of actual Service in War, ihid. 454

A tificers, their Privileges. | 370
Their Duties 11, 408

Ats, of three {orts. IL. 413
The Characters which diftinguifh the Laberal Arts

from the Mechanik Arts ibid 413
Afcindanesy 1o what manner they fucceed. I, 663
Who 1ie Aftendants, ibid. 664

The neareft A (cendants exclude the remoteft 1bid 665
There 1s a2 kind of Reprcientation among the A-
feendants. 1bid. 665
By the Cwvil Law, Brothers and Sifters of the
wholcBlood fucceeded with the Afcendants. 1b, 66¢
By the Law of England, the Brothers and Sifters of
an Inteftate do not concur with the Father 1n the
Succeflion of the Inteflate’s Perfonal Eflat® but
they come in for an equal fhare with the Mo-
ther. 1bid. 666
Afcendants have the Right of Tranfrmffion. ibid. 667
‘The Rights which fome Afcendants may have, ex-
clufive ot the others, 1 the Goods of the Chil-
dren. 1bud, 66y
Two forts of Raghts which Afcendants have in the
Goods ot thetr Children, 1bid, 672
In what cafe the things given by Afcendants to

their Children revert to them, iid. 673
Awards, the Authority thereof. 1. 223
Arbitrators cannot alter ther Awards. ibid, 226

B.
Alliff, are Officers which attend on Courts of

Jultce I, 89

_ The Funétions and Duties of Bailiffs. ibid. 608
Two principal FunGions of Bahiffs. ibid, 6oy,
Baftards, who are reckoned to be {uch, L 20
The Succeflion of Baftards. 1bd. g55. 1L 379

Baftards do nor fobceed to Suntoftates, 1. 569. 646
The Parents of Batard Chaldren have no Rughe to
fucceed to them, ibid. 667

1

Baftards are excluded trom Legal Succeffions by the
Law of England 11 irc
Baflards not legiyymated in Eﬂg[ﬂn:l, by 2 fubfe
quent Marrage of their Parents. ibid, 308, 371
Benepices beld s Commendam. 11. 4_41
Plurality of Benefices 15 unlawful. 1bid.’ 45
The King's Right to judge of the Pofleffion of B,
nefices. ibid, (543
The Clergy cannot dire¢t Money to be levied ¢
the Temporalities of Benefices without the King
Jeave, 1bid. [54.
Birth, the Ties thereof, and the principles of the Lay
which are the confequences of 1, 1. v
Bifbwps. the manner of their Ele€hon in England. 11. 4.
Tle Seminartes of Bifhops. 1bid 4
The duty of Bifliops to vifit their Diocefes. 1b 4
In England the Biuhops vifit their Diocefes once ..
thiee years. ibid 449
Bridges, are ot publick ufe. 11 399
The Policy concermng Bridges, and the keepmg
them m repur 1bid 403
Brokers, ther ufe. 1. 244
Therr Engagements. 1brd. ) 245
The Engagements of thofe who inmﬂlcm ib.2gy
Brothers and Siftrs are of thiee knds, cither by the
fame Father and Mothei, or by the Iather only,
or by the Mother only. 1bid 651
Brothers arc the firftin the Order of Collaterals 1b.
68
Brothers of the whole Blood exclude thofe of lh:;c
half Blood trom Succeihions, by the Civil Law,
but w England they come 1n tor cquil thires v the
diftribution ot the Perfonal kftates ot Intcftites 1h
Gbs
C.

Cx.mom of Cathedral and Coliegiate Churches are
obiignd to perfonal Rudidence 1 443
Care which one 1s bound to tzke of the thing belong-
mg to another perfon. I, 43. 4
What care the Seler ought to take of the thing
fold. 1bd. 6y, 65
Carniers, thorr Fopipements, 1, 219. 240
They are anfwerable for their Servants 1hid, 240
They have a Privilege for recovery of Payment tor
the Carrage of the Goods, tbid 371
Conutions, thesr ufe, and the {zveral{orts of them. 1. 393
Cuution mag be given tfor all manner of Engage-
ments  1d 3194
The quality of Caution givenin a Court of Jufhice 1b.

- 397
Cefion of Goods, the defimtion thereof. I s21
In what Cafes 1t 15 recewved 1n England 1bid. g21

The Ceflion ought to beon the Debtor’s Oath. 1b. g22

It does not dicharge the Surenies 1bid. saz
Chavcellor, the Jurifdiction of the Lord High Chan-
cellor of the Kingdom. II,

o

Children, lawfully begotten. L 20, {SZ;S
Sull-born Children. 1bud. 20,047
Abortive Children. 1bid. 20
Children unborn. 1bid. a0, 650

Pofthumous Children. itad, a2y 647
Chuldren born after their Mother’s Dea‘r!l:gfﬁ}. 2x
In what manner Children fitcceed to Parents.
1bid. 646. 648
Children of Children, fuceced by Reprefentation witH™
the Children of the firft degree. ibud, 6
Of the Cafe where the Father aad Son W%_
fame time. 1bul. . v
How Chuldren of different Marriages fucceed. 1b. 6.
Childrens have the Right of Trandmiflion. 1bid, 6.+
Chuldren which are not bam, are neverthelefs caqp
ble of receiving berefit by a Teflament, 11,
The word Childven 15 under only of thofew "
are lawfully begotten, ibid, .
Ghurches, Cithodral and Tollsgiate, the end of the
th:ﬁi}:ﬁ?':hg'mmpor:f Povie fn wh e
o owaer segar. -
the Chureh, ibid. K ! % .
L]
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The Right of Princes over the Teriporalities of
the Church 1bad [542]
Ztason ot the Py, 15 neceMiry a all Judicial Pro-
ceedings. 11 658
Clergy, tahes in the whole Ecc efiaftical State 1T 437
The diftiméton of Clerpymen, bid 439
ThePaftoral | unétions ot the Cierpgy 1hi1d 439 445
Clergymen who are Judges m ghe Tumporal Comts
n France 1bid, 442
The duties of Clergymen, ibid 444
They ought to be modelt i their Apparel. b 446
The Cleigy not prolubited to mary in England. 1b.
44
The Clergy obliged to Refidence. 1b 44,;
Clergy exempt hom ferving sn Civil Offices 1n
Eogland  1nd. 448
The Clerpy ought to be free from Avarice. ib. 449
Coachmen, thewr Fngagements T 239
Codicels, the mature and ufe thereof, 11 139
One may make feveral Codicils, which may {ubfift
a'l rogether 1bid. 140
The Codretl makes & part of the Teftament, when
there 15 dne, id. 140
Two {nts or Bodicils. 1hid, 140
The Codral hath sts eficd, altho® 1t be not exprel-
ly confumed by the Teftuinent 1hid 141
What number of Witnelles 15 required to a Co-
dicil. 1bid 141
Caufes which annul Codierls thd 141
Com 15 the Puce ot all Flupgs i Commerce, I 31
The publick Com 1n Frgland 15 not o be altered
withour the lent of Parlhament T 111
The toping of e bang s Com o Exgland s agh

Tieafon bl 311
Collaserals, who they we, and n what manner they
fuiceed 1 680

Three diitcrent Orders of Col'aterals 1b 660 682
The Order of the Succetlion of Collaterals, 1b 682
After the Children ot Brothers and Sifters, all the
other Collaterals fucceed according to therr pros-
Tty bid 687
Collation ot Goods, the nature thercof T 687.688
What Things are cxemptad from this Collation. ib.
689, 691

All the Cluldren are abliped to 1t, without diftine-
von 1h. 689
The Law of England ditinguithes m this patticuln
the Heir fiom the other Children. ibid. 689

Of the perfons who are bound to coliate, and ro
whom the Collation 15 to be made 1bid. 690
The thngs which are fubyedt to Collaion, and
thole wiich are not. 1hid 691
The Collation rs due, whether the deceafed Jett be-
hind him a Teflamene, or died inteflate. 1b Go4
Commuerce, the nature and ufe thereof, II. 460
It 1s by Commmerce that we have the ufe of ali
thmgs. 1bid. 401
Precauuions in favour of Commerce 1bid 402
The duttes of thole who ditve any Trade or Cum-
merce 1ibid. 462
They ought oot to give one Commodity inftead of
angther. ibud. 463
They nght to declare the faults of the Merchandite
which they fell. 1bad. 463
Common, of thole who chance to have any thing 1
common together without a Covenant. T 302
The Law of Exgland diftvuguithes thofe who have
Things in commoen :nto three Clafles 1b 303
«How 3 Bhing may long in common to feveral
perfons wathou: a Covenunt, tbid, 304
The mutual Engagements ot thofe who have Things
1 common. 1hd, 304
Communire;, Ecclefiaftical and Secular T 27. 1L 243
The Engagement of a Commuuity is not divided
among all the Members, L. 296

The nature and ufc .0t Tommunities, and their

' kinds. IL .° A 473
They are of three forts. 1b. ) 473
The Order and Policy of Comsmunities. ibid. 475

v

Communit ¢s have thea Raghts, thar Goody apd
ther Stuutes b d 40
In w bt manner Comitanites delil aare abo it thar

common Allurs b d 48

No Foelduftraal Communires con be eflibuf ol
without the Pruce’s Joave thid P53l
Comf o fuzion, the natuie and «fkét thereot 1 §11

The Judge may compenine by virioo of his OF
fice 1bed §I2
Among what perfons Compenfution tikes plice,
and 1 owhat debe abid, 513
Thae s no Compenfavion agunft dubts due 1o
publick Tiws  rbud 513
No Compen{ition m a thmg depoutad abid 514
One can compentite oaly rhar vebich may e given
m payment b d i
Comypromafis, the ule wnd nrure thereot T 223 2.
The manner of procecding thuon sid. 124
The Compromfc obliges dnly to the Pamils the 124
Accufauons of Crines cannot be compromied b
- 15-
Nor a Caufe wheran the State or Honour of a pei-
fon 1+ concerned 1bid. 22§
Conditions 1 Covenants 1 48,49, 50
In Sales abid 71
What 1s meaat by the Condition of Perfons 11 409
The Crafes of the Honow and Digaity of Condi-
tions of Perfon, 1ind, JI0 412
The {overal utes of the Conditions of Perfons, ibd
. 414
Conftfion of the Party ferves for a Proof 1 45Q
The bare Confeflion of a Grimmal 15 not fufhicient
for his Condemmnstion, unleds the fune be fupport-

ed by other Crreumftances H 658
Coufifratson, the meanmg thareot T 555
Covenvat, the definition thereof. L. 14

Four forts of Covenants 1lud 14
No Covenant oblipatory without 2 Caufe b, 3¢
Somc Covenants ﬁavc a proper Nampe, and othus

not 1byd 15
Confent makes the Covenant. 1hid 35
Covenants which obbge by the latervention of a

Thmg. ibid ' 16
Covenants are cither wnitten o wnwritten b 36
Proot of unwritten Covenants b, 6
Covenants madz in the Prefence ot a Notary Pul-

hdde abad . 36
Covenants between abfent Petfons 1bid 27
Who may cnter o Covenant~, 1bid 37
Who may covenmt for othe - 1bid 18
Covenmts arc 1 the place of Laws. ibtd. 38

Covenants contam thice forts of Engagements. ib,
2
Covenants require 3 mutual por formance. 1tuid 1;
Pemalty of non-performance 1bid 42,46
A pertet lategrity required in all Coventnes b
Covenants admit of all fores of lawfu] Paéts and Con-
dittons, thid. 47
Feét ot the feveral Conditions 1n Covenants. tind.
48 49 5o
Effect ot Claufes of Nullity, and Penal Claufes n
Covenants. thid 50 51
Covenatts which are nul] frons the beginning ib. 52,
Caufesof the Nullttiesot Covenants, lﬁld. §2.53. 74
The conftquences of Covenants thatare null b ¢4
Ot the dx%blutmn of Covenants which were nor
null. 1bid. 55 56 57
The Vices of Covenants, and their effect ibid. 246
Two forts of unlawfu! Covenants, ibid, 257
Unlawful Covenants iable to Puniflun®nr, 1b. 258
Effe& of unlawtul Covenants. ibed. 258
Crednors, of that whichts done to defraud Creditors. T,
d
The feveral forts of Frauds which are Commlztscd
to the prejudice of Credirors. hid.
Engagements of thofe who commut the faid Frauds,
or are partakers In them 1bid, 343
Purifhment of the Debtors who defraud their Cre-
ditors, ibud, 343

Privis
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. Priviicges of Cazditars. 1lnd 3475, 3695
He who mnovates his Deot, lofis his Privilege 1b
375

Compctition nd Preference among Creditors who
are priviieged abid 370
Three Otders of Creditors 1bid : 176
Ot a Credstor who piys off’ a Creditor meore anc-
wnt than himfit ibd 20
Cromes, ot two orts 11 013
Means tor semoving the Caufes of Crimes ib 634
o35

The M arer of Crimes aud Offentes  hid. 630
The Chuactu conumvu to all hinds of Crimes and
Otfencer, thid. 637
The feveral hinds ot Crimes, as they difturb the Or-
der of the Society ot Mankind, b 639
What aéts ot Injuilice come propaily under the
denominmation of » Cume, 1L 041

“ here are three Caufes ot the differences between

Crimes 1bid 644
The manner ot profecuting Crimtnals 1bid 647, 648
Crrarors, thor ule, L 287

The feveral forts ot Curators, and their power b, 288
Engagements of Curators 1id. 291,
Engage ments of thole to whom Curators are af-
fipued 1nd, 292
Cuftoms, 10 what cafes the Cuftoms of nerghbouring
Places, and ot the chief Towns, ferve as Rules

to the other places. 1bid, xlvi 14
Wheretn Cuftoms differ from written Law s. 1b xhv
Cuftoms and Ufiges are the laterpieters of Laws.

bid, xlve
Osfuft abolithes Laws and Cuftoms, ibid. vt
The foundation of their Authority. 1b £
¥
D.

Amages occafioned by Faults which do not a-
mount to a Ciime. L. 317
Lamage dong by thiowmng things out of bI toufes.
wbd, 317

Damage done by living Creatures ibid, 319
Tamage done by the Fall of aHoufe bid, 322
Dumage occafioned by Faults, without an intention
ot doing harm. ibd 326
Damage which anotlic perfon might have prevent-
ed, 1bid. 328
Damage accafioned by an Accident, 'preceded by a
Fault. ibid. 329,
The feveral forts of Damages, and their caufes. 1b.
t 407.423

Dhfference in Damages, according as the perfon
who owes them has adted fairly, or unfairly.

‘ ibtd, 426
Damages may be due, altho’ they bave not been oc-
cationed by any lault. tbd, 427
Confequences which appear remote, and yet enter
mto the Eftimate of Damages. 1bid. 427
Damages for lofles which depend on future e-
vents. 1bid. 28

By what views Damages artobe eftimated. 1b. 428 *

All Damages are cftimated in Mongy. ibd. 430
Dearth, the means to prevent it in things neceflary
for Lafe, I1.

'393
The Caufes of Dearth. ibid. 394
Death, what 15 Civil Death. I, 26

ProfuiTion of a Religious Order, is a Civil Death.

I. 14
Dalegation, the definition thereof. T, 518
It requuts the confent of all parties. ihid,, 518

Difference between Affigoment ot 2 Debt, and.a
Delegation, ibid. \
Delegavion is a jimd of Novation; bid.,

* The petfon delegated connot revive the former Ob-
ligation, N 518
Delivery of things moveable and immovesble. I ~ 6o -

In what mannér things incorporeal are faid to e :

» o+ delvered, thad,

: 61
What are the effcés of Delivery, ibid, '

61,62

518
518

The place of Deliverv, abud. 63, 64,
Damages tor the dely of the Teivery, by, 63 64

Lemnpres of the Punce 11 312,363
The natwe and Linds of the Rights of the De.
nmefne shid. ’ 36

-
They are mnfronable, caceptin certan cafes, 1b, 368
Alienatrons of the Demefines of the Crown are

made with the charge of Reverbon. ibd, 368
The Demefne is impreleriptible. 1bid, 36
How Lands that were not parr of the Demefie

may become fo 1bid 370
How the private Goods of the Printe become part

ot the Demelne  ibids 370. 385
Rules conimon .to the feveral forts of Goods and

Rights of the Demefne 1bid. 378
The private Demefnie of the Prnce, ibid. 384
The pravileges of the King’s puivate Demefneab. 385
Privideges, of the Quecn’s Demelne. 1bid 386

Drepopzum, the mature thereof, 1. 139 140
People may depofite the Goods of others. 1bid, 140
In what cafe the thing depofited may be reftored

to another than the Owner. 1bid. 140
The produce of the thing depofited is part of tie
Depofir bid, ‘ 143
If the thing dcpofited belongs to fveral perfons,
the Depofitary vught not to 1dtore 1t but 1o all
of them together, unlefs 1t be otherwife agreed,
ibid 1142

If the Depofitary ufcs the thing depéfited aguaft
the Owner's Will, he commus a fort of Theft.

1d. 142
Engagements of the Depofitor 1bid 143
Engagemeats of the Depofitary. ibud 143 144

A thing depoficed docs not enter mto Compenfa-
tion thid 146
The natwme of a neceflary Depofir 1bid 145 148
Difference between a Depofic and Sequeftration. 1b,
147

Defcendants, who come under that demonunation. I
646

Order of the Succeffion of Defcendants. ibnd, 648
Defeendants cxclude the Afcendants fiom Succefli-
ons. 1bd. G5
Direifors of Companies, 1 what manuer, and by

whom they arc named 1. 293. 294
Thetr power, and the duraton thereof, ibid, 294
Their Engagements. 1bid, 19§

What Engagements the Company is under to thofe
whom they have appomted Directois, ibid. 294
How Directors may be bound in therr own names.
bid. 296
Difeomfiture, the defimtron thereof. 1. 523
Diderence between Difcomfitufe and Bankrupey.
* thid, 523
Drhersfon, what it 15, TL 10
By the Civil Law, Parents coul not difinherit therr
Children, nor Children thetr Parents, wichout a
jutt coufe. 1, . 110
The Portion of 2 Child who 15 duinherited accrues
to the other Cluldren. 1bid. 114
The feveral Canfes which render a Dithetifon juft.
_ihid. 116
Difpenfations, are granted by the Kmg, II7 s ¥
The foundation and nature of Dufpaniitighs. I. yxxrv
In what cafes Difpenfations m Englend are gringgds
by the King with confent of Parhiament. 1I. 307
Domiedd, the Rules whereby ro judge of the Domial
of every perfon. 11 e 484
Lvery one has the liberty of chufing his own Do-
micd. ibid, 486
Itmay i:zppcn that onc has no Domicil atall. ib. 486
The Widow retmis the Domicil of her decealed

Husband, ‘'wnlefs e changes . ibid. 457
The Domicil of Exiles. ilud, 487
Donnsious - which have their effedt In' the lifctime of
O Y
nations cen Min gud Wife not glowed by~

the Civit Law ibid, «, Do

. 184 188
. In what refpects they are tolerated by d’dﬂm’ﬁ
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of Franee, ard how they find with regard to

the Law of Lt o, L. 8¢
Fn;,;aguncms at tie Donar ihid 188
Logaements of vhe Donee tind 189

On what account Donitons may berevoked, ib ypo
The matwe ot Dosatens wade 1 profpect of

death H 144
Who moy make Donations tn brofpeét of death. b,

LS
The Ru'cs of Codicls and Lepacies agree to Do-

manous ™ profpeét of Drath. abad 146
Dowry, or Marriyge Poston 1 166, 170
I'ogndation of the Ruwes v Dowres 1b 167. 170
Piivileges of Dowrses, ibid, 168

The Scttlement of the Doy 1mphlies the Condi-
von that the Marnge fbali t.he offeet b 173
Enzagements of the perfons who give the Dowry
1o 173
Reve fron of the Dowry  ilnd 174
Fumgenents of the Tosbind wrth refpeét to the
Dowry, and the Retlnuron thaeof, abt! 1yg
The 1l brgd’s Fapences i aud stout things belong-
mg 1o tae Wotd's Dowry, how to be adjuted. 1h.

177,178
k.
"*‘ fogls ats efliét m Saley 1 71
b cpatien, ooy nat ol the natural Raght
of the Py crindd Power dd z

Lo 7 owis the kova o hnd, diereot which are the
Joondinan of Sueny ‘ Vi 1X
Sunw penal Rukes whidh arde fiom the fad En-
eriements b, A

A Togwumonts conrary to Law and Good Man-

rpocs ae g tul thid MV
Fi  ooments, vouatay and mutuale L x23
} ey getents which anfe irom Covenants, althe’

woo prracaluly menuooed, T 41
Foowemants wlnch aie formed without a Cove-

nout ¥ 259

Troteonents of thofe who mamge the Affairs of
others withour thar knowledge  bid 207
Ergagements of the perfon whode Aftar hath been
managed by another without bis knowledge. 1b,
300

Faggemerts of  thoft who recerve what 15 not
their due, o1 who hve m therr pofleflion the
ang ot another peifon, withour a Covenant, ib,

311.31

Engagements of the Owner of the thing which 15
i e poficilion of another without a Covenant.
bid 316
Engagements which are formed by Accidents 1bid

2

+ Tn what manner {uchFngagements are formed.lb.; 32
The confiquertes of Lugapements formed by Ac-
adents tnd. 333
Confequences which add to Engagements, or which
firengthen and corroborate them, 1bid. 34§
Confequences which aunul or diminifh Enzage-
ments. ibid, 499
Equuy, s the univerfal Law 1 g
Is the firt 'way to interpret the Laws, id. 8
‘The fntention of the Lawgives, 1 Arbitrary Laws,
fixes the tendperament of Fquity. ibud. 8
When we ought to follow Bquity, and when the
Rigour of the Law bid. 11,32
Error in Ta&, and mn Law. L 248. 250
* Error & Minors does them no prejudice. 1h. 244
Error of perfons come to full age, hath divers of-
feéks. ibid. ¢ . 249
Exvor caufed by Frand {bnd. 249
‘We age to judge of the effect of the Error by the
circumftances. ibid, ’

250

Error in compurationy. fhid. . 2;0
Bftares, of Inhesitance, and of Purchaf. 1, 31
» Eftate Patcthalaonfl Maternal, dbid. 31
Bfimarion of = thing referred to 2 third pevfon, 1. 44
Exushs, who, T, 21

Wor, 1L

Lvstion, what 1w, L. «70:
Dumanes fou Evictton, and other troubles. b 8o
If the thing {old 15 worte or better at the ume ot

Eviétion what 15 19 be recovered of the Selicr

ibid 80 L1
He who 1s obliged to Warranty, cannot eviét, ibad.
[ hz

The Purchafer who 15 molelted, ought to give no-
tiee to the pefon of whom he purchafed. 1bid

Sa

Evi¢tion takes placein Fachange, as wdl as Sale. b,
94

Laceptions, their foundation and narure I, XXX1v
Exceptions are Ruics 1lnd, 4
Two forty of Excepuon-. abud 4
Exchange, 1s more anciont than sdle T 02
It has almoit the {ume Ruler ac +he Contradt of
Sale 1bid. 93.94

The naure of Bills of Fxchange 1biud. 243
Erchegucr, the Prvileges thereof, 11 380

The Exchequer 1s always reputed folvent 1bid 381

It has the pie emption of Metals. 1bid. 381
It hus always a tacit Mortgrage ibhid 382
The Exchequer does not warrant the defeétsof the
things 1t {ells, slud 383

In doubtful caics the Exchequer isnot favoured. tb.
S4

Luentor, the definition thereof 1. 53'58
Whomay be Faecutor abud $63 5064

What perfons are accounted unwonhy ot the Ot-
fice ot Executorfhip. 1bud, 5§95 586

Perfons who con have no Executors, ibid §97

The Rights which we annexed to the quahty of

Exccutmn  1bud, 92

The {everal forts of Fngagements of Evecutors b,
79

Engigements which may be impofed upon an Exej:
cutor, ibud 59

Enpagements which anfe fiom the quality of Ex7-
ccutor, althe’ the pefon to whom he fucceeds
does not tmpofe any  1hid 599

In whar manner Executor. are bound for the
Debts, and other Charges of the Succeflion 1bid.

601

Engngcments of the Evecutor, on account of
Ciimes or Offences committed by the perfon to
w hom he fucceeds, 1bud. 604 G1o

Of thofe who are m the plice of Executors, altho’

they are not really fo_ ibid. 615
All Exccutors lave the benefit of an Inventary. ib.
619

In what manner the Executor ought to pay the-
Dicbts owing by the deceafed ibid. 623
In what cafe an Executor who has once renounced
15 allowed afterwards to retiat. 1bid. 632
One may be infhituted Lxecator, without being ex-
prefly mamed, II 16
The uncertamnty as to the pcrﬁm who 15 named
Exccutor, renders the Foftitution null. ihd 1y
In what cafes the Executor 1s more favoured than
the Legatary. ibid 61 62
The Law of Exglund takes notice of three {orts of
Executors. tbid. 106
The ufc of Exccutors of Teftaments. hid, 107
Penalty of the Executor who 1s charged to reftore
the Goods of the Succeflion. and who has neg-
lected to make an Inventary of the Effects. ibid. .

257

Exputices, are of three forts, 1. R 639
F.

243

FAHW, is.not obliged in his own narce. I.
In what mamer the power of a Fador cx-

pires. 1bid. 242
Fars, the ufe thereof. 1. \ 390. 362
The Privileges of Fairs, ibid. 393

Faleidian Pmim(, the ufe thereof, and wherein it oo
s 1L 199
Rerr ir
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s doe not take puace in Fugland 11, 199
Il Lxccutor bis not the benefit of the Talcsdan
Portion, unefs he males an Inventary b 250
It 15 taken out of the Goods which arc found 1n
the Succeffion at the ume of the Teflator's
Death bl 200
OF the Difpohtions that are fubjet to the Falordian
Portion, b1t 204
¢ vho{* to whom the Iilesdian Portion may be
duc 1bid. . 210
Caufes which make the Faledian Portion to ceals,
or wlich dunmifh at, ibd 212
Tather, who 1s laid to be a bather of a Family ana
who a Son. 1 24
What Right bathas had 1n the Goods of *then
Childien, by the Qivil Law. ihid. 670
The Father's duty mn relation ro the Goods of which
lie has the Ufebuét 1bid. 671
Parents who are poor, have a right to be reneved
out of thar Children’s Eftares sbid 671
srduciary Begueff, \he defimtron thereof 11 238
The Laecutor ought to reflore the Fruts of the
Fiductary Bequaft fronf the umc of his delay ab,
239

The Liecutor recovers the expences he has lad aut
on the Fidociary Bequeft 1bnd 240
Punitbment of the Laecutor who detatns the Fi-
ducnary Bequeft abid. 241
Children’ charged yyith the Frduciary Bequeft, reramn
their Legadine, or Child's parcgutot 1t b 241
Tihery, Reguhwions touchmg the Rught and Laberty

of Fiflung i the Seas, 11 401
The Poliey as to Frdhing in Rivers abid 401
Fawce, the nature and eff <t thacol 1 ifi. 253

We zre-to judge of the efeéts thertof by the cr-
cumftances 1hid 214
Couniel and Authorsty are not to be acconnted
Force 1bid. a5y
An Order of a Court ot Juftice 15 not Farce, ibid,
229

Forces neceffary for the Government of 4 State ITL
303

The ufe of Forces within a Kingdom. ild. 326
The ufe of Forces without a Kingdom 1bd. 328
Forefls, the Policy relating to them. 1L 40§
Many A&ts ot Parhament i England for the ncreafe
and prefervation of the Timber growing 1n the
Forefts ihid

4°5
Forfeirure, the Roght thereof, 1L 371
Two forts ot Forfetures 1nd 37t

In what manner Forleitures are acquired, 1b. 371
Frand, the definition thereot. 1. 258
It 1s judged by the quality of the Fadt, and the cir-
cumflances. tbid. 256
Fraud 1s never prefumed, bur ought always to be
proved. ibid. 257
Freemen, are thofeswho have preferved their natural

Liberty, 1 24
Friendjfups, the nature of them, and their ufe m So-
cmt(. L B xv, xyil

The chara@ters of Friendfhp, jbid. xvi

Fruns, the Firft Fruits due by the Clergy. 1L [543]
Funeral Charges, are a privileged Debt gl. 374.612
If any other perfon befides the Herr has buried the
decenfed, bow he may recover the Funeral Char-
ges abad, 612

G.

Overnmene, divers forts thereof, II. agt
'The neteflity and ufe of Government. 1b; 237
aternal Authority the firft kind of Government, fs
2

Of the Obedience due to Governors.

id. 209 ¢
Grants of Princes are favouradlysnterpreted. I, xi
Guardianflaps, of three foriz in England, 1. afis.
ot % g i Wy

I H. S

Hmmm, the definitioh thetéof, I.  196. 197
1t extpods to the whele Fumily. ibid, ~ )
A

197

The Right ot Habutauon may be transferred, !,
¢ 198
1rss for bte abad 198

9
In what cafes 1t may detcrmme before the death of
the Party. 1bid

29
Herr, the dehintt on thereof 1. 55%
Two forts of Heigs abud 558

By the Law of Eugland a2 man cannot be Heir to
Gouds ot Chartels ibud, £50
The Fugagement of the Hur has three CharaGiers.
ihid. Foo
The Heu 15 reputed fuch from the montent of the
death ot the perfon ta whom be fucceds b 561
Who may be Har L 763,564
Whether a Child bosn before its tune, bur born a-
live, can wherre, ibad $65
Who are the perfons that are 2ccounted unworthy
of betng Hews ibid §85 586
Perfons who can have no Hewrs 1h d 591
Righes annexed to the quality of Hen. sbid o2
The THeir may senounce the Inheritance 1bid 593
The fiveral dorts of Engagements of Hews. b ¢o5
Fnoagements which may be tmpofed on an Hen,
and by what kind of Difpoficiors alid.  ¢49
Engagements which anfe trom the quality of Jicn,
altho’ the perfoa to whom he {uccecds goes nos.
impofe any 1bid Fog
Engagcments of Co hetrs to one another 1h 12,
Of thofe who are 1o the place of Hens, alihe hey

are not 1eally fuch  ibid, Gy
Heir wuth the baiefit of w Invenrry o 6.8

Thellere may dediberate whether he wil ¢
Inhertance, or not. ibid

How one becomes Har with the bencft of wn in-
ventaty tbid. 021

What are the AQls of an ITeir shid, Gag

Acts which hive fome relation to the quality of
Herr, but which do notengageonein it b 618

Of Partitions among Co heirs  1hid G632

The word Her hath a more (aienfive fignification
m the Civil Law, than st hath 1 the Law of
England 11 4

Hereticks, the Penilties which the Laws mfliét agant
them, 11

X
Hermaphrodites, who 1 531
Hrghways, are of publick ufe 11. 399

Policy concerning the Highways ibid. 404
Henowr, the frveral fizmbications thereot 11 G642

The Law protects the Honour of perfons. 11 643
Hofpieals, the reafon of therr Foundation. 11, 4

Of the Goverament of Hofpitals, ibud, 518

The duties of the Governors of Hofpitals. 1b. 519
Hunewmg, the Policy which regulates 1t 11 40§
Several Regulations made in Eugland to reftrain the
lilesty of Hanting, and to prefese the Game 1b.

o
Husband, s power over the Wife 1 41;.
flis Right to the Wife's Eftate, by the Law of
England. 1bid, 569, I72
The Right of Succeflion between Husband and
Wife. ibid, 54
Husbandry, the neceflity thereof. I '+ 479

Lt is the moft ancieat of all the Arts and-@pbours

of Man 1bid. 469
The uies of Hushandry with refpect to the pul:ffak"
Order of the Society. 1hid.

7o
The duties of thafe who are employed in gﬂf-
bandry. ibid, ) o 478
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Adlers, theif Funtions and Dutigs, H, 610

By, what. Authority thuy s apppeinted. ib, 610
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; ~&ks and confoquences of the acceptance of

Jericthee. 1 . G630

thar Engagements 1 238

manner they are anfwerable for thar Do-

% 1bid. 248. 239

s-Leepers abud, 138

werble for Thetrse 1hid. 238

ot Hetrs by Contract. 1. 552

twrereff, difterent from Ulary. 1 132
Inteseflt due after,a legal Demand. 1hd, 136, 419
Intercft of Intercl yolawtal, 1bid. 136. 421
Duffuance between Interelt and Damagee,  ibud.
407411

Wherein Intorcft does confift  1hud. 418
Caules trom whence Tatereft anes. bid. 4212
Duvers views whereby to judge whether Interelt be
due ar not. i, 422
Duterpresation of obfcurities and ambiguities mna Law. [
12

A Law 15 to be mnterpreted by 1ts motives, and
the tenor ot 1t, abid. i2
in what ciffes we muft have recourfe to the Prnce
for the Inter pretation of a Law. bid. 13
Laws arc mrerpreted onc by the other. ibid. 14
Laws are interpreted by the Piadtice. ibid, 14
Rules for the Tuterpretation of Covenants. 1bud
C39.40048

Lutevsozation of Partics, the ufe thercof T 400
The fid Interrogacion muft be ordeted by the
Judge abid, 460
How thie Party who is interrogated ought to .n-
{wer abid. 460
Filec of Interrogations ibwd. 401
"Lhe, do nut hinder the (fedt ot other proofs. 1bid.
461

Diffcrence berween the Interrogatzon of aParty, and

a demund of a fight of hts Wiinngs ibid. 461
Buscflares, there me three OQiders of perioas who fuc-
cued to thom | 645
Iventary, w Eagland Al B> ecutors and Adminiftrators
have of courfe the hencfit of an Tnventary L 619

The effects of the benefit of an Tnventary. b 622 '

Faudges, thice forts of them 11 syo
Judge. of privileged perfons. 1bid, 558,568
fudges of Merchants, 1bid, 59

Judges hrom whoft: Sentences there lies an Appeul,
and thofe trom whom thete lies none b, 567
Difference berween the Judges from whom there
Lics a1 Appeal, and thofc who judge of Appeals.

hd. §68
The Capacrey rciulrc'd 1w Judges. lnd s84
They oughe to know the Laws and Cuffoms of

the Place where they exercife theirr Mumftry, iad.

By

"The Probity and Integrity requiredm Judges. i{ud
. 87

They ought to have Courage and Refolution to {hp-
port Juilice and Truth. ibd. Fo4
They ought to render Juftice without refpeét of
perfons, ibid. , 596
'fh;;)fdough: to abftan from hearing certam Caudes.
WSy 5§99
By the Congymon Lage ‘of England Judges cannot be
€ ged. sbid, $99
-Appleation. of Judges in the diftharge of cheir
Funtkions. ibid. . Goo
Yadicinl: ProceediNgs, the order thereof. 11, 651.653
The ‘ﬁ:wral Qfficers whofe Mimftry. 15 requifite in

judlml‘ws. ibid, : 654
'rhi.gormsto beferved in Judicial Proceedings.
1bid, Pt

. .6
Al the AGs of ‘Judicid Procecdings ought to =

-aken down inl Writing. ibid. 656
How'to Wfiftinguith between what is natoral and
- effentid in JodiiaP Plocetdings, and what is un-
' aceeflary uf #ﬁ?ﬂmn%tg . 648
Fhe feveral $eems Yo be taken n Judicial Proceed-
“»#"ﬁf\lﬁl. ibid, M " 68¢8
favifdiction, Agreement between the Spiritual and
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Temporal Juritthction, L 2y, afvn
In difputes touching the Junfdiction of the feve-
ral Courts of Jafbice w France, the Great Coun-
al, which has no munner of lntereft 1n the
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