ARPENDIX Parr 1.

the r7th January, ap ianovation inta the mode of trial

-of the native troops : 1 am allo deemed highly culpable
far fendipg this order to the firft brigade. I will beg
leave 1o quute the paragraph.

TS The Prefident has alfo communicated to us the or-
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ders you camled ta be lued to all the brigades on

the .y 7th ultimo, whereby the black troops are to be

_fubgﬂed to the Britith laws. Although we earneflly
Wi

to effet i mealure which muft tend to the bet~
ter regulation of our army, yet, where the life of
every one of them is become forfeitable by Jaws he
is quite a ftranger to, we think fome time is requi-
fite to inftru& them with the nature and confequen-
ces of them, ere it can be expedled he will tamely
fubmit to fuch an innovation: and as by far the
greateft part of our military force is compofed of
thofe very perfons who are thus compelled to our
.mode of government, the confequences of a re-
fraGtory behaviour muft be fatal, ard all our endea-
vours hereafter to effect fo good a purpole may be
fiuftrated.
¢« We therefore not only deem you highly culpable,
in ifluing a general order of (uch importance throughe
out the whole body of our forces, withuut previ-
oufly «Lraining our permiffion, or that of the Prefi-
dent, burt in tranimitting the fame down to the firit
brigade, aéling under the immediate orders of the
prefidency. We muft tell you, that had the Select
Committee, for fuch your condud, difmiflcd you
the fervice, they would bave but done their duty ;
but as they are willing to think that you did notpre-
meditatedly defign an infult vpon their or the Prefi-
dent’s authority, they fhall at prefent content them-
felves with direting you immediately to revoke the
order ifflued on the 17th. vltimo, in the fame public
manner as it was givesout, and with afluring you
that 8 like behaviour on any future occafion will
meet with their higheft refentment.”
If 1 ftood in nted of exculpation, the authority

which the council delegated to me, under their bands,
and the feal of the Company, dated 3oth March 1767,
empowering me to appoint general court martials, aod

to
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to carry the fentences into execution, ‘the 224 article of
the ‘11th feltion, and the sth articte of the ygth fecs
tion of the arcicle of war, would be ample juftification 5
for, according to a& of parliament, I am thercby fully
empowered to appoint general court martials for the
trial of all offences, not only on officers and foldiers,
but even in the followers of the army, and caufing
fentences to be carried into execution; and furely,
‘gentlemen, ‘there eannot be the leaft impropriety in
publifhing to all under my command that 1 am refolved
to enforce the act of parliament.

But | mean to thew, that fo far have I been from
introducing, by this general order, the fmalleft innova-
tion~ into the mode of trial of the native troops, that

ever fince I firft received the command of the army in .

1765, all offences committed by native troops have
been tried by general court martials, and fentences ad-
judged according to our articles of war; and in the
following extrats from the general orderly book, fign-
ed by a public officer, five original proceedings of Se-
poy general court martials, and an extraét of a letter
from Colonel Peach, commanding officer of the firf
brigade, dated the 28th January 1767, are the moft ine
conteftible evidence of my affertion,

Extraéts from (General Orders,

Q&ober 112th — —_ — 1763

' 15th — — —_— 1765
Juner2th = —  — 1766

18th  — —= - 1766

Beptember 18th — — = 1766
June 1t — — —_ 1767
O&ober gth  —  — = 1767
17th —_— — — 1767

: 27th — — —_— 1767
November ¢th  — —_— - 1767

Ne¢ 1, Original proceedings of a Sepoy general court
martial, held near Allahabad, June 2d 1767.
2. De — == w—  September 25th 1767
3. De o= . w= == Ocdober 13th 1767
4D e = == O&ober 28th 1767
5.D° 4 4= = December 211t 1767,
' 'F]4 All
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All which papers are .mow inclofed to-the Sele&

Committee,s by which they will perceive that fentences
have-been!udjudped according. to the rules and articles
of war, and ‘thofe.{entences been frequently carried
into exeeution, : -
.- From bhence, gentlemen, it is clearly and incontro-
vertibly evident, that I have not been guilty of the
{malleft innovation whatloever. - But it may perhaps
be afked, fince {uch has been the eftablithed mode of.
trial, where was the neceffity for iffuing out this order ?
There was a neceflity — Juftice and humanity required
it. To fet this in the cleareft point of view, 1 muit
tielpafs on your patience. .

And firft it may be neceffary to explain the mode
which is obferved in the trial.of offences commirted by
the native troops. - T'he Court is compofed of a prefi-
deac and twelve members, who are duly fworn, agree-
able to their different religions, to pafs fentence ac-

" cording toj uftice and equity. The prefident is always

the native commandant of a Sepoy battalion, and the
members are either Subadars or Jemidars, of each an
equal number. An European: fubaltern officer fuper-
intends. The mative troops are tried by their own na-
tive officers, but they are tried by Britith laws 3 fene
tences are adj. lged agreeable to thofe articles of war
by which we try offenders amongft the Euwropean
troops, and thefe fentences are carried into execution
in the very fame manner as if they were Britith fub-
jeéls. This is the eftablifhed mode of trial, 2 mode
‘that has been happily introduced amongft our native
troups, than which noth'ng could have (o effc@lually
contributed to promote that good order, dikipline,
and fubordination, which has prevailed amongit the
nazive troops throughout the brigades.

But I have frequently had occafien to obferve, that
many barbatoui and inhuman murders were committed
by our Sepays on their women, from motives of jea-
loufy.. The general orders of the 11th Jume 1766
pronounced the fentence of death on Bufwan Sing and
Dangan Sing, Sepoys inthe (8th batalion, far being
guilty .of murder. v Thefe-mer killed the wife on fuf-
picion of infidelity, the fifter for not difmetiﬂg.?hc

wife’s
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wife's infidelity, and a female @rvant for being accels
fary to the intrigue.  Although fentence of death was
pronounced on thefe prifoniers, : yet | reflefted; thataQs
which appeared 10 us fo very barbarous, thefe untappy
-men, from difference of religion and education, doubt-
lefs judged necefiary to their own honour, and I be-
lieve was the confequence of their peculiar principles,
1 hefitated, and then fufpended the execation ; for, as
I was foon to meet Lord Clive, I determined to hear
his fentiments.. At Chuprah he perufed the proceed~
ings of this Sepoy court martial ; he agreed with me
in opinion, that fome attention was due to the different
principles by which the mative troops were afuated,
and yet we both law the abfolute neceflity of prevent-
ing individuals in our army from a&ing fo diametria
cally oppofite ‘to the laws of humanity. However,
Lord Clive left it to me to carry the fentences into exe-
cution er not, as upon further examination I fhould
judge neceflary. When the fecond brigade was re-
called from Allahabad, thefe two Sepoys were brought
to Bankipoor, prifoners under fentence of death. You
will perceive by the extrafs of the general orders, that
they were condemned in June. I own [ was much at
2 lofs how to aét; I could not reprieve them, as they
acknowledged the murder; and 1 felt a repugnance
within myfelf to order their execution, becauiel knew
that, amongft their caft, it was not confidered a very
great crime to deftroy 2 ‘woman that had dithonoured
her family. They remained under fentence of death
uatil Oétober; an European avas then to be fhot for
defertion: I thought this a proper opportunity to fup-
port the difcipline eftabliflhed in the army, by carrying
into execution the decree of a Sepoy general court mar-
tial, and at the fame time to {hew (vme lenity.—The
Sepoy who actually commiitted the murders was execu-
ted, the other received bis pardon, and was fent out of
our provinces. All the troops, both black and white,
were prefent at the execition of the Europeans and

SCPO ¥ y ity ] . 4 goie i
A?lmrildn of the zqgth; battalion was lIstely tried for
the mutder of 2 woman whom he formerly kept.—The
murder was plainly provedl in'the prifoner ; but -thmughh
the
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the ignorande or inattention of the fuperintending offi-
cery the featence adju ged by the court martial was
contrary to our !am—tuttmg ofF his right hand, &c.
1 direfted the coust to revife the fentence; but-the
fentence from revifion was almoft as improper ; I was
therefore under the neceffity of granting 2 pardon to the
prifoner, although he had confeiled bemg guilty of the
murder.

The proceedings of this court martlal recalled to my
remembrance the dilemma [ bad formerly experienced
concerning thofe fepoys who were condemned for mur-
dering their women : juftice required that the native
troogs fhould not be condemned to death by laws of
which perhaps many ‘were ignorant ; juftice required
that they fhould be informed what punifhment would
be infli&ted for fuch offences, fince the punithment
would be infliled whether they were previoafly ac-
quainted or not, Humanity required that the certainty
of fuch punifhment being inflicted thould be promul-
gated to the native troops, that finte no other motives
could reftrain them from committing fuch barbarous
and inhuman acts, poffibly the dread of ignominy, and
fear of death, might produce a happy effect. T thefe
confiderations I will add, thae the good order, exa&
difcipline, and due fubordination in the army, together
with my own peace of mind, required me to give this
previous notice, A fepoy condemned for the wilful
murder of his wife or miftrefs it would be wrong to
pardon, nor could I permit the fentence to be carried
into execution without feeling that repugnance which
every man of honour and confcience ought te feel,
when he refle@ed that the life of a fellow-greature be-
came forfeited by laws of which perhaps he might be
ignorant, although his ignorance would not fave him
from the execution of the fentence. After this promul-
gation, fhould any fepoy be condemned to die for the
murder of his woman, I have dilcharged my duty by
peinting out the confequence of fuch an inhuman ac-
tion; and I thould fign a death warrant without any
ether compun(tion, than that-which a benevolent mind
will naturally feel when obliged to exercife his power
for the adminiftration: of juftice, . :
: : bave
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.. I have now fully explained what motives induced
ame to iffue out the geperal order of the 19th January.
Since the Select Committee muft now be convinced that
the trial of mative troops by Britifh laws is a pra&ice of
long ftanding, and well eftablifhed in the army, it will
undoubtedly afford them fatisfa@ion to perceive ‘their
with upon this fubje& fo happily anticipated, and that it
is attended with every advantane which they could ex-
pe&, without having been producive of any of the dan-
gerous confequences they apprehended.

You have been pleafed to dire& me immediately to
revoke the order iffued out on the 17th January, in
the fame public manner it was given out: Hereby
you have reduced me to 2 great dilemma. Obedience
is my firft principle; and yer, fhould 1 revoke this or-
der, what muft be the confequence? If the mative
troops are not to be tried by the Britifh laws, by what
laws are they then to be tried ? Are there any other re-
gulations for the punifhment of foldiers in the Com-
pany’s fetvice, whether Europeans or natives? I know
of none, What other guide is there to direét a mili-
tary court in pronouncing fentence againft a criminal ?
What criterion by which a Commander in Chief is to
judge of the legality of a fentence, before he gives it
the finction of his approbation ? | can never fuppofe
it to be your intentions to releafe fo large a part of our
army from all military oblipations whatfoever ; yer, was
this order to be revoked, the native troops might com-
mit offences of all kinds with impunity ; I have there-~
fore ventured to fufpend the revoking of this order,
until | am favoured with your further fentiments, But
I mult requeft, Gentlemen, that no interpretation of
this delay may be made to my difadvantage ; for I have
made this reprefentation to you, becaufe I thought it
my indifpen(able duty. If you ftill continue of the
fame opinion, the order muft be revoked ; but I muft
requeft you will at the famie time fend me a new code
of laws for the trial and punithment of offenders amongft
the native troops, fince we have frequent occafion to
try offences, and to is@i& punithments. -

Lyt naw reply. te.the fecond part of this accufa~
tign.e—] am decmed highly culpable for fending orders

17 to
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to the firft brigade, adting under the immediate orders
of the prefidency. To this I can only reply, that the
fecond: brigade is allo afting under the immediate or-
ders of the prefidency ; for 1 declare 1 am a perfeét
ftranger to the inany detachaients made from that bri-
gade, and yer | conftantly fend orders to the fecond
brigade. 1 apprehend the Prefidency do not fend or-
ders to the firft bripade concerning:its difcipline : I fup-
pofe that to be my province. During fixteen years
fervice, I have ever feen it practifed, that whatever
troops fend returns to the Commander in Chief, he
alfo fends orders to thofe troops. —1If at any time I fend
improper orders, [ am anlwerable to you for my con-
duét. :

T am at a lofs to conceive to what the Committee
allude, in the material tranfaétions regarding the kirg,
which have been cariied into the prefence by Rajah
Kialleram: If the committee will be pleafed to be more
particular, all the elucidation in my power to give, the
Board fhall receive. In the mean time, juftice to this
Rajah Kialleram obliges me to declare, that he has
given me many proofs of his attachment and fidelity
to our nation ; and no part of his condult pleafes me
move, than his refufing to accept thofe pecuniary grae
tifications which have been tendered to him by the Na-
bob Sujah Dowlah.

I have the honour to fubleribe myfelf, with  great
refpect,

Gentlemen,
Your moft obedient humble Servant,
RICHARD SMITH.
Head Quarters,
at Myr Abfels, 2d March, 1768,

To the Honourable Harry Vereltt Efquire, Prefident
-and Governor of Fort William, &c. &c. and to the
Gentlemen of the Sele@ Committee.

~ - Gentlemen, ;

'Ycﬁerd;{ I had the honout "to receive yout Tetter of
ths 2338 vifimo, in réply to ‘my addvefs of ' the oth,
when 1. wrote for your permiiffion to pfoceed té the

' Prefidency,
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Prefidency, that I might prepare for my return to Eue
rope. 1 requefted you would fayour me with, an .ap-
fwer as foon as poffible, becaufe I was apprebenfive,
that with 2l the difpatch I could ufe, it would be bare-
ly pofiible for me to accompih my intention, without
1 left my private affairs in the utmoft confulion. How-
ever, rather than remain longer in a fituation where [
had found my utmolt endeavours were exerted .to {o
little purpofe, and my zcal for the public fervice anly
productive of difquietude to myfelf, and too frequently
interpreted to my difadvantage, I refolved to make this
facrifice of a!l my hupes and profpeéts in the fervice,
and of every prudential confideration of a private na-
ture, to that peace of mind which [ found it was im-
poffible for me 10 enjoy whiltt I was olliged to main-
tain a conftant warfare with your Foard, in defence of
my own charaler and reputation, 2nd in fupport of .a
.condu&t, which was ever diltated by a fincere and ear-
neft folicitude for the welfare of the Company. From
your own repeated declarations, Gentlemen, I expe&-
ed that thefe motives would have infured me, if not
your entire approbation, at leaft a candid judgment of
my aflions. How much I have been difappeinted,
will fully appear to ous honourable maftersin the courfe
of my correfpondence with your Board. T welve days
fince, I expefied to have received your confent to my
requeft ; in the fhort time which now remains before
your laft fhip will be difpatched for Europe, I conceive
it would be impoflible for me to adjuft my unfettled
affairs fo as to embark in this fhip; but even if this
meafure could be accomplifhed, you have not left it in
my choice, as it is impoffible for me to quit the Com-
pany’s fervice at this particular junéture, and at the
fame time preferve that uniform regard for my own
chara@er which I have hitherto maintained. In your
letter of the 10th ultimo, which [ received a few days
fince, you have thought proper to write me, that.I de-
ferved to be difmifled from. the Company’s fervice;
that, if you had done your duty I fhould have been
difmiffed ; and afterwards, you are pleafed to menace
me with your higheft refentment, .if I fhould be fo un-
forganate as'to give ofience, '

I entreat
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T entreat you, Gentlemen, to fufpend but for a mo-
ment thofe prejudices which you feem to have conceive
ed againft me, and then let me afk of you, either as a
colle&ive body, or as individuals, whether, on mature
canfideration in your breafts, you can approve of a re=-
folution conceived with fo much refentment, and ex-
preffed with fo much afperity—a refolution fo unprecee
dented, as to pronounce me deferving of a difmiffion,
even before you had heard what I had to offer in my
own defence. How little 1 have merited this very fe-
vere menace, my letter of the 2d inftant will moft
clearly manifeft. Should I now purfue my intention
of refigning my commiffion, immediately after the re-
ceipt of a letter from you that menaced me with dif-
miflion from the fervice;, would not fuch a conduét on
my part give too much room for the world to fufpect
that I quitted the fervice of the Company becaufe I
was afraid of a difmiflion? Here, Gentlemen, con-
fcious integrity is my fupport; fully convinced of the
reQitude ot my conduét in public life, an¢ firmly per~
fuaded that no action of mine ever merited a difmiffion,
or to be menaced with a difmiffion; God is my judge,
1 know not what it is to harbour fuch u fear. It there-
fore becomes indifpenfably neceffary for me to demon-
{trate, not only to you and to my employers, but to
the whole world, that my conduét in the ftation 1 have
the honour to fill has been fuch as will not permit me
to entertain the molt remote apprehenfion of the con-
fiquences of your menaced refentment; fince well 1

know that it muft be my mifcondu&@ only which can

juftify you in the execution of it.

For the reafons becfore recited, I find myfelf under
the abfolute neceffity of fufpending my departure from
India; and as [ do not confider the permiffion you
have granted me to proceed to the Prefidency as your
confent for my proceeding thithes now that I bave ful-
pended my departure, I fhall not repair to Calcutta
until' I hiear from your Board.

If the ‘Committee thall judge, from what T formerly
urged, that | may in perfon give them a fuller informa-

tion concerning many important fubjeéts which irave’

been
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deen immediately under my obfervation, I {(hall expe&
their orders for me to refume myfeat at the Boawd.
I have the honour to fubfcribe myfelf,
with great refpeét,

Head Qsaﬂers, Gentlemen,
At Myr Abfuis, the Your moft obedient
4th March 1568, ~humble fervant,

RICHARD SMITH.

Agreed to make the following reply to the Colonel.

‘T'o Colonel Richard Smith, Commander in Chief
5 under the Prefidency.
ir,

We have been favoured with your letfers of the 16th
and 19th February, and 2d and 4th March.

We have already affured you that we fball ever re-
pofe a confidence in your condud, unlefs we fhall judge
it is tending to the difadvantage of our employers, or
to the dimunition of our authority as a Committee.
Nor would we with to reftrain a freedom of debate, or
an intercourfe of opigion between the feveral members
of the Sele¢t Committee 3 but for any one member to
alt independently, or even without previoufly confult-
ing the fentiments of our Board, is a ftep we cannot,
nor will we ever allow of. Be affured it 1s vur defirg
to make your fituation eafly. But we muflt not forget
that it is oar duty to render our own.refpeiable.

That we might avoid the difagreeable fubjeél of al-
tercation, we, in our letter of the 13th Odlober, ac-
quainted you of our having fubmitted the matter in dif-
pute to the decifion of the Court of Direflors; the fame
condut we mean to purfue, except where fome late
meafures of yours oblige us to interpofe our authority,
and to put a timely ftop to regulations which might
otherwife produce fatal confizquences.
~ We well know this government has long been ena
deavouring to intreduce inta the Sepoy corps fuch party
of the Britith martial laws as were not inconfifient with
their cufloms apd their religion. But you inform ug

Wa; the nasive thoops arg fubje&led to the Britith laws 5
an
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and fend us fom¢ courts martial as a proof of your aft
festion. By thefe trials we fee that the prifoners have
been condemried in confequence of a particular article of
a particular feftion of the Article of War, aud yet the
whole ferm of the trial is entircly contrary to that which
is exprelsly enjoined by Act of Parliament. The a&
ordains, that every member fhall be a commiffioned
officer ; that a judge advocate fhall be appointed ; and
that the prifoner fhall have received his pay in advance,
Are thefe articles complied with in your courts martial ?
It is plain, from no lefs than three you have fent dowm,
that the members pals fentence according to their no-
tions of juftice and equity, and order fuch a punifh-
ment to be inflited as is agreeable to their cuftoms,
fuch as cutting off a right hand, cutting off an ear, and
flitting an ear. The European officer {uperintending
then fearches for an Article of War that may agree
with the crime, and it is declared in the proceedings
that the court is of opinion the prifoner hgs violated
fuch a particular article.  Is this method of proceeding
according to the Articles of War ? And have you in
the leaft attended to the A& of Parliament by which
you fay you are authorized?! We will venture to declare
in the negative. Nor can we call the declaration of
an European officer (that the fentence pafled by the
Black Sepoy officers, according to their cuftoms, is
agreeable to a particular article of war) a fubjection of
the native troops to the Britith laws.

Your order of the 17th January leaves no refource,
but direéls an implicit obedience— [he natives have not
a choice left of ferving or not under the Britith laws
(a right every human being may demand who is not
bound in fervitude by abfolute tyranny). " Had the
whole corps of Sepoys revolted on this occafion, by
what law, either of equity or juftive, could they have
been tried for fuch revolt? ‘The Sele&t Committee,
too fenfible of the faral confequerces which: might
arife from fuch an innovation of the privileges of the
native troops, did ‘not deem it prudent to iflue an‘{
orders of this mnature, becaufe they merited 2 mo
ferious attention ; and indeed they are very ‘doubtful
if fuch an authority is legally vefted in thear. = Tv was

therefure
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therefore wnoft highly improper in you to také a ftép

which. they {o cautioufly avoided, without their pre=
vious conc<utrence, or that of the Prefident. :Yaut
fending this very order to troops at the Prefidency,
was afluming a command more independent of the
civil authority, than is comfiﬂe.t.with the eftablifh-
ment of this government.

- This order might with equal juftice and propriety
have been tranfmitted to the Fort Major, to be iffued
by him.in the garrifon of Fort William ; for a part
of the Sepoys may poflibly be fent to the army, and
be tried by laws which have never been explained to
them, or even warned againt,. We curfelves might’
have long remained ignorant of fuch an urder, had it
not been brought by the commanding officer to the
Governor, as a point of duty. And how inconfiftent
mutt it appear to have one part of our troops fubjected
to certain laws, of which the other is totally unin-
formed! A government thus divided cannot be of
Jong duration. Difcipline and {ubordination we muft
look for from our field officers,- but we will nevet
forget that the power is vefted in ourfelves.

. You tell us that juftice and humanity urged you to
iffue the order—we- beljeve it; nor can we entertaint
a thought fo injurious to your charadler, as to fup-'
pofe you were prompted by different motives: but
does not juftice and humanity equally cali aloud on
behalf of the crimiaal, that he thould be forewarned of
thofe laws by which he is to fuffer ?

Thefe confiderations on your conduét induced us to
pals a cenfure, which we thought you highly me-
rited, and for which, we doubt not, this commitiee
will ftand juftified in the opinion of our employers.
They alfo neceffitate us to dire, that yoa do effec-
tually ravoke the order of the 17th January, and fuffer
all proceedings of Sepoy courts martial to be conduéted
in the manner they were formerly, The order for re-
voking it we leave to you to give out, in fuch manner as
may the leaft tend to leflen your -authority in the eyes
of the army. , '

+ Wie haveilong ebferved with concern, that your
fotiona of Itﬁordinniozgud obedience have been con-

] trary
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trary to eurs; and the many difputes that bave arifen:
in confequence, the number of letters written an thefe
fubje&s, and the innumerable puges of the Committee’s
proceedings that are filled with debates, inftead of
being taken up with matters of fervice to the Com-
pany, without produging the delired effect, have de-
termined us to bringathc whole to a thort iflue, by
pointing out diftinQly to you, 3ir, that degree of fub~
ordination in which we efteem you, as well as cvery
commanding officer on this eftablifhment, towards the
Governor and the Sele& Committee.

The Governior of this Prefidency, by virtue of his
appointment of Commander in Chief of all the forces
employed under it, has an undoubted authority to iflue
fuch orders to the troops as the Sele@ Committee, or
he, may judge conducive to the better regulation of
the army ; and that it is the duty of the commander of
the forces, as well as of every other officer in the fer-
vice of the Prefidency, to obey and enforce the obe-
dience of his orders, The Governor being, to all
intents and purpofes, at the head of every civil and
military department, it is both neceflary and proper
his authority, as fuch, fhould be preferved inviolate ;
therefore it becomes the immediate duty oi the com-
mander of the forces, and of every other officer com=
manding a detachment, not only to fend returns to the
Governor, but to correfpond with him alfo; giving
him immediate information of every detachment made,
of any particular orders which may be judged neceffary
to be iffued, and, in fhort, of all material occur-
rences whatfoever ; that no military appointment fhall
be made without the Governor’s previous coacur-
rence, except in cafes of néceflity, when immediate
notice thereof muft be tranfmitted to bim, and his
approbation muft confirm fuch appointment ; for he
being accountable to the S¢le@ Committee, and the
proper channel through which their orders are con-
veyed, it canmot admit a doubt but that his orders
muft be implicitly obeyed by every officer in the

army,
'lzhefe are the points of view in which we regard
the Sele@ Committee’s and the Governar's autho=
Fities;
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rities ; and we dire@ the ftrieft obfervadce of thefe
our orders.
You have our permiffion to return to the Prefidency,
Wgi remain, with efteem,
Fort William, Sir,
the 18th March, 1768. Your moft obedient
Humble fervants,

BXTRACT of Bengal Selel8 Confultations, the 27th
April 1768,
Colonel Smith delivers in the two following mi
nutes.
On perufing the proceedings of the Sele& Com-

mittee after my return to the Prefidency, I was ex- .

ceedingly aftonifhed to fee, and for the firlt time, the
Prefident’s minute of the 1oth February. A minute
of fo extraordinary a pature cannot but engage my
particular attention ; and I requeft a copy of \it, fince
I fhall undoubtedly deliver a minute to the Committee
in anfwer to that of the Prefident.

R. SMITH.

In my letter of the 2d April I poftponed replying
fully to the Committec’s letter of the 18th March, as
I thould fhortly take my feat at the Board. I now
beg leave to lay before you an original paper, con-
taining fix articles of war, wrote in the Perfian lan-
guage ; as alfo a tranflition of the fame, figned by the

interpreter to the army. An order was iflued out by,

Major Munro, in 1764, to read and explain thefe
asticles of war to all the native troops in the army ;
and by the annexed decllaration, made by Captain
Fullarton, you will perceive that thefe articles of war,
in the Perfian language, were read to the 13th batta-
lior of Sepoys, in which he then ferved, in confe-
Quence of Major Munro's order; and you will alfo
perceive, that they were read to the gth battalien in
1765, even after the brigades were formed.

I have been thus minute and particular, the more
clearly to prove that no innovation whatfoever has been

made by me,
[G]2 The
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The Committee, in their letter, put the following
queftion :—*¢ Had the whole corps of Sepoys revolted
¢ on this occafion, by what law, either of equity or
¢ juftice, could they have been tried for fuch a re-
«¢ yolt "I anfwer, By thofe laws which bind every
foldier to a due obédience to the eftablifhed military
regulations of the ftate he fe:ves, unlefs there be fome
ftipulated exceptions to the contrary ; but I know of
none which the native troops enjoy in our fervice tc
exempt them from being tried and punifbed by our
laws. I can with equal propriety afk of the Commit-
tee, if the whole body of Sepoys fhould declare they
would not march againft an enemy, uanlefs certain
indulgences were granted to them, by what laws
could they be tried for fuch unfoldier-like bebaviour?
By no other laws that { know except the mutiny aét.
—This queftion does not fpring from a fuppofed cafe ;

_—it has happened, and twenty-four Sepoys were fen-

tenced to death by Britith laws on that occafion, and
fuffered death accordingly.

Although the members of Sepoy ccurt martials are
not commiflioned officers in the literal fenfe of the
word, that is to fay, that they do not bcar commif-
fions, yet they are, to all intents and purpofes, in ther
own corps, what commiffioned officers are in the Eu-
ropean regiments; they perform all the duties of
commiffioned officers, they receive pay in proportion,
and they are confidered in every refpeét as fuch among
the native troops. 1 own I did not expe& to have
beard fuch an objetion as this from the Seleét Com-
mittee. If a Sepoy was tried by European officers,
he might with very great propriety alledge, that he
was by thofe who were not only ignorant of his lan-
guage, but total ftrangers to his manners ard cul-
toms; it therefore fhews a great tendernefs to the
Sepays, in fulfering no officer to fit in judgment on
them but their own native officers ; and a{though they
do not a&tually bear commiffions, yet I am of opinion
they are virtually officers of that rank prefcribed by a&
of parliament; as [-4pprehend the word ** commiffioned
¢¢ officers” was inferted to prevent ferjeants and other
non-commiffioned officers from fitting on cou'rt‘marﬁt"iit;:-

¢
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The {uggeftion of tyranny certainly might have been
fpared, for the lenity and indulgence with which we
treat the native troops is confpicuous; and it is a
well-known falt, that whenever a Sepoy requefts his
difcharge from the fervice, it is never refufed. Here
then is an inftance of voluntary fervice far wide from'
tyranny, and perhaps without parallel in any military
fervice in the world.

If the Sele& Committee will be pleafed to confider,
that at the Prefidency there is a civil court of judica-
ture, to try and punifth all offenders .for murder, and
other capital crimes cognizable by the civil law, and
that at the army we have no other but a military court
for the triai of all offences, I think it will effeétually
deftroy the parallel drawn by the Sele@ Committee,
There does not remain a doubt, that if any Sepoys
now or hereafter belonging to the garrifon of Fort
William were to join the army, and fhould there be
guilty of any crime for which a court martial fhould
fentence them to death, their pleading ignorance of the
Jaw by which they were condemned would not excul-
pste them. And I muft beg leave to afk the Sele&
Committee, if the cafe would be otherways at the bar
of a civil court of judicature? The native inhabit-
ants, who are immediately under the proteion of
the Englilh government, are liable to be tried for
capital offences at our courts of juftice, and by Britith
Jaws. Are they fuppofed to be better acquainted with

the laws of England than the Sepoys? Is our con-

neftion with them more intimate than with the native
troops receiving our pay, and ferving under our ban-
ners! For in the trial of crimes cognizable by the
civil law, as murder, which is the particular cafe in
queftion, a general court martial is only the fubflitute
of a civil court of judicature, and cannot give a legal
fentence but where no civil court can be affembled.
To conclude this matter, I know not a circumftance
of more dangerous tendency, than to fuggeft to our
native troops, that even the fhadpw of a doubt is en-
tertained conmcerning the legality of their punifhments,
fince it might be produive of the moft fatal confe-
- fuences'to the fervice.  For my own part, I bave not

[G]3 the
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the fmalleft doubt upon the fubje@d: and what is of
far greater importance, the native troops themfelves
harbour not a {cruple, but. fubmit with cheerfulnefs to
our laws. Let us not therefore raife dangerous con-
jeQures in their minds, which otherways would have
no exiftence. '

It is for this reafon I have hitherto poftponed revok=~
ing the general order of the 17th January, more par-
ticularly as the revocation of that order would have
produced no change in the mode of trying our native
troops, which has been by Britifh laws for thefe feve-
ral years paft; and I was dirc@ed by you ¢ to fuffer
¢ all proceedings of Sepoy courts martial to be con-
¢¢ dulled in the manner they were formerly.”

I thought it my duty to make thefle reprefentations
to the Seleét Committee; and it now remains with the
Board to enter into what final refolution fhall be judged
peceflary, which muft be immediately carried into
execution, fince no military courts can be affembled
until I receive your orders on this fubjeét.

RICHARD SMITH.

TRANSLATION of a fet of military regula-
tions, written both in the Perfian and Hindoftan
languages.

6th Art, Any captain, any officer or foldier, or
any other perfun, who fhall begin difturbance, or all
who join in beginning it, or the man under any officer
or Jemmadar, who is gone out (on a detachment) or
on any poft, fhall behave in any manner above fpe-
cified, fo as to excite difturbance, fhall fuffer death,
or fuch punifhment as thall be infliGted by the judg-
ment of all the gentlemen,

N. B. This, in the Hindoftan capy, is ftyled the
2d article,

sth Art. Ay officer, or foldier, ar Sepoy, or any
perfon who fhall attempt to kill (in the Hindoftan
gopy it is rendered « to ftrike”) another with a fword,
e o
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or * poorz, or dagger, or bayonet, or any warlike in. * The goorz in
flrument, or pointed bamboo, or whip; or any man ;‘“"}ﬁr’;':ﬁ”‘“f
who enters into contention, fedition, or difpute with much in uref
his fuperior, or ftirs up any fedition, or of himfelf en- formedof a thort
ceurages cthers to fedition, fhall fuffer death, or fuch 11:::, ‘;';':b'“
punithment as fhall be determined by the judgment of one :,,d' cafed
all the gentlemen. with iton.

sth Section. All officers and Sepoys who have re-
ceived their pay, and every man who is in the fervice
of the Company, who fhall go any where without
permiffion, or fhall run away, fhall fuffer death, or
fuch punitbment as fhall be determined by the judg-
ment of all the gentlemen.

6th Article. Whatever centinel fhall fall afleep on
the poft where he is ftationed, and fhall go any where
before the guard is relieved, he fhall fuffer death, or
fuch punithment as fhall be determined by the judg-
ment of all the gentlemen,

13th Article. Whatever officer, or foldier, or Se-
poy fhall run away in an engagement, or fhall quit
his battalion, cempany, or guard, or fhall abandon
either the wood, mountain, or river, or any other poft
on which he may be ftationed, or fhall ufe perfuafion
with any other perfon 1o run away, he fhall fuffer
death, or fuch punithment as fhall be determined by
the judgment of all the gentlemen,

2d Article. Every mifdemeanor, of the fmalleft
degree whatfoever, which officers and Sepoys may be
guilty of, will be brought under the cognizance of a
court martial. :

(A true tranflation.}
C. W. BOUGHTON,
Perl. Int. to the army.

Captain Fullarton's declaration, delivered in by Co-
lonel Smith.

In confequence of the mutinous fpirit and difaffec-
tion of the troops, in the months of Auguft or Sep-
tember 1764, orders were fent to the different de-
tachments at Choprah, Mangic, Petarrah, and Sewan,
to read and explain the articles of war regularly; and

[G]4 that
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that the native troops might have no pretence, .on ac~
count of ignorance of what was. their duty, and of
the punifhment of any breach of the fame, Perfian and
Hindooftany papers, containing the fubfance of the
articles of war againft mutiny, delertion, and cow-
ardice, alfo the fixth article of the eleventh fe&ion,
and the fecond article of the fifteenth feGtion of the
articles of war, were fent over by the commanding
officer of the army to be read to them, which wers
read and explained accordingly in both thefe languages
to the thirteenth battalion of Sepoys then on the poft
of Sewan, to which battalion I belonged, and where
I was then doing duty. They were likewife read to
the ninth battalion of Sepoys at Bankipaur, in Sep-
tember or O&ober 1765.

J. FULCARTON, captain and aid de

camp to the commander in chief.

Agreed, That a copy of the Prefident’s minute be
fent to Colanel Smith. And the Cammittee diret the
Colonel to fend arders to all the commanding officers
of brigades, that in the proceedings of all future Sepoy
courts martjal, the article and fedtion of the articles
of war on which the prifoner fhall be found guilty
muift not be inferwed. '

Nao. 20.

EXTRACT of a Letter from the Court of
Diretors of the Eaft India Company to the
Prefident and Selet Comumittee of Bengal,
dated 11th November 1768,

Para. 40. ]T‘, is with concern we fee an interruption
tto that harmony which ought to fubfift

among thofe who have the principal management of
our affuirs, more efpecially as your difputes are with
Colonel Smith, 3 member of the committee, and a gen-
tleman
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tleman of whofe zeal and abilities we entertain a very
favourable opinion ; and we are glad to fee by your laft
advices thefe altercations are at an end.

41. We much approve your fupporting your own
authority with firmnefs and dignity, and you did right
in checking what appeared to you encroachments
thereon; but at the fame time we think you have in
feveral inftances failed in that confidence which is due
to the commanding officer, who is at the fame time a
member of the Sele Committee. Whilea gentleman
of his rank in the civil and military was ftationed at
fuch a diftance as Allahahad, we think it was a mark
of confidence cdue to him, that all the correfpondence
between the Prefident, the King, and the Vizier,
thould have pafled through his hands; which was not
a mere matter of compliment, but neceflary to make
him appezr refpeclable in their eyes, and to form his
owh conduét upon, that it might coincide with your
views and fenriments. We cannot but take notice
that the Napaul expedition was not only undertaken
without confulting him, but the commanding officer
of the detachment on that fervice feems never to have
correfponded with him, or fent him his returns, which
is contrary to all the rules of military fubordination.
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ROBERT GHANSIAM DOSS, moonfhy to Sit

Elijah Tmpey, knight, maketh oath, and faith,
That on Monday next alter the commitment of the
Mahah Rajah Nuadcomar, he this deponent delivered
a meflage to the faid Sir Elijah Impey from the faid
Nundcomar, acquainting the faid Sir Llijah that he
could pot eat, drink, or perform his neceflary ablu-
tions, in the place in which he was thea confined,
without lofing his caft. That immediately on the re-
ceipt of the faid meflige, the faid Sir Elijah difpatched
him this deponent to the faid Nundcomar, to know
how he might be accommodated, To which the faid
Nundcomar made anfwer, That he defired him to ac-
quaint Sir Elijah, that the only accommodation con-
fiftent with his caft was, that he fhould live in a houfe
in which no Chriftian or Muffulman had ever been or
thould be admitted, and that he might be at liberty to
wzth once a day in the Ganges.

That on delivering this meflage to the faid Sir Eli-
jah, he defired this deponent to acquaint him the faid
Nundcomar, that he had no authority to give fuch di=
retion, but that he would dire& the gaoler to give
him all accommodation that was confiftent.with his the
gaoler’s fafety, and that all perfons fhould have fre‘;

acce



P.II.Ne,1. APPENDTIZX.

acgefs to him ; and this deponent did intimate the fame
to the gaoler,
Sworn the 16th day

of January 1776, RoeerT GHANSIAM Doss,
before ihe,
E.ImPEY,
N‘Dn 2.

ANSWER to the Addreffes of the Grand Fury, and
. free Marchants and Mariners of the Town of Caliutta,
delivered by Mr. Elijab Impey, then Chicf Fuflice.

Gentlemen, .
I Know nothing that can give me greater fatisfaétion

than that which 1 received, by your thus teftifying
your due fenfe and gratitude to his Majefty, for ereft-
ing an independent court of juftice in this fettlement,
and thereby extending the full protection of the Eng-
lilh laws to the natives of this country, gnd to bis
Britifh fubje@s at this diftant extremity of the Britifh
empire, "

The protection of the laws is the only conftitutional
proteétion that can confilt with a free government.
Prote&tion by power only is capricious ; it may fhelter
the guilty as well as the innocent.

We can afflume no great merit in not allowing the
blank fubpcenas to iflue in the cafe you allude to.
They were moved, for the purpofe of being fent high
up into the country, though the faét charged was com=
mitted jn Calcutta, exprefuly to bring down fuch wit=
nefles as might come in, though the party applying
neither profefled to know what the witnefles were to
prove, or that fuch witnefles 2&tually cxifted, Such
fubpeenss would be coniidered by the timid natives as
mandates, and, if fuffercd to have been made ufe of
by wicked men of power and influence, you  moft
trul{ fay, that your reputation, property and lives,
gould not be fafe ; it would have fubverted that juftice
Which it is qur duty to enforce. There is little doubt,

: had

9t
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had they .beem granted, inftead of having thofe wit=
neffes produced, moft of whom you know, and fo
juftly reprobate, we fhould have had a new troop.of
falle witnefles,

Neither can we aflume to ourfelves any extraordi-
nary merit or fagacity in detefling the falfehoods of the
witnefles produced at the trial. The fubjec matter of
the evidence, the manner of delivering it, and the per-
fons who delivered, made the impofition attempted to
be put on the Court, too grofs to deceive either the
Court, or fuch byftanders as did not through prejudice
wifh to be deceived. :

Two things operate to make our ftations eafy to us :
the one,.that we have a {tri¢t rule for our conduét,
the law ; the other is, that we do not adminifter juf-
tice privately. The eyes of all the inhabitants of the
fettlement are upon us; they by that means become
judges of our condu&, and will beftow on us cenfure .
or confidence, in proportion as we deferve either the
one or the other. :

In the prefent unhappy ftate of the fettlement, we
are moft fenfibly affeéted, by receiving the public ap-
probation of two fuch refpe@able bodies cof men, as
the grand jury, and the free merchants and mariners
of this town ; of a grand jury elected by ballot from
all the Company’s fervants below the Governor General
and Council, and fiom all the fubftantial inhabitants of
this place ; of the free meschants and mariners, a body
of men from their fituations independent and unbiafled
by intereft or fear. The voice of the grand jury fo
eleCted, and of the free merchants and mariners, is the
voice of the fettlement. '

I entertain the higheft fenfe of the great honour done
me by the marks of efteem, which+you are pleafed par-
ticularly to addrefs to me. T'he firft and great fatisfac-
tion which | feel in my prefent ficuation is, the appro-
bation of my own confcience ; the next, that thofe to
whom I admionifter juftice, beftow their approbation
on my conduét, and put full confidence in the re&itude
of my intentions,

It is with the greateft alacrity that T accept of the
honour propofed me; for being unconfcious of either

exerting
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exerting or poflefling any peculiar talents, T underftand
it at leaft as much a public teftimony of gratitude to
his Majefty, for adopting the meafure of ereing an
Jindependent court of juftice in this town, as a perfonal
compliment to the humble inftrument of carrying his
gracious intentions into execution.

NOo 3.

ANSWER 1o the Hindeo Inbabitants of the Town of
" Calcutta, delivered by Sir Elijah Impey, Knight,

Chief Fuftice.

Gentlemen,
IT is a great confolation to us, that having been

under the unhappy neceffity of infliting a capital
punithment on a perfon of an high caft in your re-
Iigion, we receive this general and public approbation
of our diftribution of juftice from fo nunferous and
refpetable a body of Hindoos, among whom it gives
us inexpreffible fatisfaction to fee, there are many of
the moft principal Brahmins.

It was natural, when you heard that a new law
was formed in a remote country by a legiflatuic differ-
ing moft widely from you in religion, laws, and
cuftoms, for the adminiftration of juftice in this, that
you fhould be filled with doub:s concerning the opera-
tion of it, and be ftrictly obfervant of the conduét of
thofe who were appointed to carry it into execution:
we are happy that your obfervation of our proceedings
has created that jult confidence in us, which has fo foon
caufed your doubts to fubfide, and we feel ourfelves
the more obliged to you for it, as it hath not efcaped
us, that fome evil-minded perfons, difaffeted to the
eftablithment of an independent court, have wickedly
and malicioufly endeavoured to deftroy that confidence,
and to difturb your minds with apprehenfions of the
moft alarming nature, by attempting to perfuade y:n

' that
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that your laws and ufages, formed.on your religion
and gevernment, interwoven into your manners and
fentiments, and fanctified by the experience of a long
fucceffion of ages, were inftantly to be over-ruled,
abolifhed, and fuperfeded by the authority of a foreign
law ; to alienate your minds from the court of juftice,
and to alarm you in the moft fenfible manner, you
have been told that your marriages with more women
than one, would fubject you to fevere penalties ; than
which nothing can be more falic,

It is true, that in England it is confidered as crimi-
nal; but the reafons which make it fo in England do
not exift here. It is confidered as criminal there
becaufe the religion of England zllows but one wife
to one man, and the laws there confer certain rights
and privileges on that wife only, and fuffer her chil-
dren alone to inberit the eftates of their parents: He
therefore, who in England marries another woman
during the life of his wife, abufes his wife, who has a
right that no other fhall fhare in his affeflions ; com-
mits a fraud on the fecond woman, who cannot enjoy
the rights and privileges fhe was taught to expeét; in-
jures his offspring by her, and is guilty of a breach of
the laws, and a violation of the religion of his country.
It would be abfurd, cruel, and unjuft to treat fuch an
2t as criminal here, where no injury is done by it
to any perfon, and where the laws and religion of
the country give a fanélion to it. I dwell jonger on
this fubje@®, and am more defirous of diffipating all
doubts that either you or the Muffulmauns have enter-
tzined on it, as i’ know this has been particularly
urged, becaufe calculated to fink deep and make a
lafting impreflion on your breafts, as it muft univerfally
affect you in your domeftic happinefls, and in your
neareft and deareft concerns.

The pleafure which we feel from thefe public ex-
preflions of your fenfe of the manner in which we have
difcharged our duty, grateful as they are to us, is fmall
in proportion to that which we receive from their giv-
ing us an opportunity of vindicating our moft gracious
Sovereign from the calumny of treating you rigaroufly
and harthly in the very inftance of his extending his fa~

‘1 therly
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therly influence and goodnefs to you, and of affuring
you that the new Act of Parliament is with refpe@ to
you no new law, otherwife than in giving you an ad-
ditional fecurity for your lives and properties, by pla-
cing the execution of the law, which is to prote&t you,
in an independent court of juftice. It makes no altera~
tion in your religion, laws, and ufages, cr in thofe of
the natives of this country ; it leaves them in every
refpect the fame as they were when the new law took
lace.

i For your greater eafe and peace of mind, I make
this public declaration, that whenever occafion fhall
require, 1 hold myfelf bound to make ftri& inquiry in-
to, and to pay due attention to the cuftoms and ufages
of the different natives of this country s and you may
depend on the higheft refpect being had in our dectfions
to the Shafter and Bebhar, thofe facred depofits of your
religion and laws : We have already, in the only cafe
which required our being informed of your religion and
law, called in und confulted with thofe venerable ora-
cles, the Pundits, and were guided by their decifions,
drawn from the text of the Shafter.

It will be 2 great eafe to us in the farther difcharge of
our duties, to be furnifhed, with your obfervations on
thofe points in which you apprehend any innovations
likely to be made, that being apprifed of them we may
be more cautious in our judgments, il thofe points
fheuld come before us.

The prote&tion of you, gentlemen, and the other
natives of this country, was the firft and main object
thar induced his Majefty to place the adminiftration of
juftice in our hands; and I am fure we fhall all eftrem
ourfelves guilty of a criminal breach of truft, if we do
not in cafes of property, and in all other matters,
which may come under our cognizance, labour to the
utmoft of our power to promote your welfare and to
preferve your religion, '

Mr, Juftice Chambers, and Mr. Juftice Lemaiftre,
Wwill be forry that their abfence from the fettlement has

prevented them' from receiving this addrefs perfonally

from you : but I will with the utmoft expedition con=
vey to thém the fatisfaltion they muft enjoy ;r?m
cing
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being addrefled by perfons of your rank and.eftima-
tion,

No. 4.

ANSWER tothe Addrefs of the Armenians, delivered
by Sir Elijab Impey, Kuight, Chief Fufiice.

Gentlemen,
IT is by no means furprizing, underflanding as you

did, that new laws were to be introduced among
you, formed to rule a nation differing fo wide in cli-
mate, manners, and religion, from you, that you
fhould take an alarm. Igtwill be with the higheft
fatisfaltion 1 am enabled to acquaint his Mojefty,
through his Minifters, with what cheerfulnels you
fubmit to his laws, and with what gratitude you ac-
knowledge his royal care, extended to thefe regions
fo remote fromn the feat of his empire, and with what
warmth you wilh, that the falutary influence of his
laws may be yet wider extended, and their eftablifh-
ment (if poffible) more effetually fecured. 1 will
likewife moft faithfully tranf{mit your hopes that the
laws may hereafter be modified and blended with the
immediate national and conflitutional peculiarities of
this country,

We enjoy great happinefs from finding that our ad-
miniftration of thofe laws has tended to remove the
prejudices which you fo naturally entertained; and it
rejoices me to have it in my power to inform you, that
the fame gracious wifdom and goodnefs that prompted
his Majefly to extend the bencfit of his laws to this
country, has prefcribed to us by his royal charter, in
what manner and how far we are to introduce them,
thereby providentially guarding againft. any inconve-
pience that might arife from a promifcuous and ge-
neral introdu@ion of them,

. The principles of laws selating to property are uni-
verfal; to give to every ‘man what is his due, is the
foundation of law in all countries and in all cli-

mates j
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mates; *it-is 3 maxim that’ muft'be' acknowledged
by men of all religions and perfuafions: religion,
caftém, and prejudice; do‘ indéed make the fame adk
criminal, or more or lefs o, in one country thin in
another.

But his Mijefty has alréady moft gracioufly con-
fulted "your religion' and cuftomis, and the climates
which you inhabit, and has with ‘moft ‘fathérly ten-
dernefs indulged even your prejudices; it is his royal
pleafure that only fuch of his laws thall be enforced as
are conformable to your cuftoms, climate, prejudices,
and religion, '

We cannot but be fenfibly affe&ted by this public
approbation-of our condu, given unanimoufly by fo
opulent, fo refpe@able, and fo independent a body of
men, as the Armenians refident in this town.

Did our confciences not co-operate ‘with that ap-
probation, we fhould feel thefe expreflions of your fen-
timent as cenfures, not praifes.

We are confident, that if the laws of England are
honeftly and confcientioufly adminiftered, you cannot
be difappointed in the effelts which you fo fanguinely
expe@ from them ; and we pledge ourfelves, that it
fhall be our conftant ftudy to adminifter them in fuch
manner that you may derive from them the greateft
benefit, and the fulleft prote@ion which they are ca-
pable of beftowing. ' :

Non 5.
5 . .., Appendix to
To the Homourable the Court of Directors of the United Report of Com.
}S‘pruy of Merchants of England trading to the Eaft :;':t;eﬂ?:i:nh;?
ndm.‘ Toncheftt, &c.
re d
Honourable Sirs refrencs o
k r _ i No. 3—No. 34+
BY means of the letter herewith fent, we’ take the 1. fore0ing
Tiberty -of defiring your Governor General and addreffes, though
Council to- tranfmit the inclofed addreffes to youy ;ﬁ:{::,i::;:
rH] - which gpoengiy,
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which they by their letter herewith likewife fent have
declined. .

‘We neverthelefs thought you fo much interefted in
the public adminiftration of juftice in thefe provinces,
that we thought it would not be unacceptable to you
to receive authentic intelligence of the fenfe the pub-
lic here entertain of the benefic they receive from his
Majefty’s' having moft gracioufly erected an inde-
pendent court of juftice at this fettlement: we have
therefore inclofed them for your information ; and are,

Honourable Sirs,
With the greateft efteem and refpeét,
Youir very humble fervants,

E. IMPLY,

JOHN HYDE.
Fort William,

September g, 1775.

It being vacation, Mr. Juftice Chambers, and Mr.
Juftice Le Maiftre, are abfent from the fettlement.

No. 6.

The Depofition of Kiffen Fewin Dofi; taken upon oath
before us Stephen Cafar Lemaifire Efquire, and Fobn
Hyde Efquire, Fufiices of the Supreme Court ;f Fudi-
cature at Fort Wiiliam in Bengal, this fixth day of
May 1775,

THE deponent fays that he was in the fervice of
Bollaki Dofs for twelve or thirteen years, and
was fo at the time of his death; that he has fre-
quently feen him execute bonds, and other writings s
that he, during the time be lived with him, always
put his fign manual to them; but that he never faw
him put a chop or feal to any of them, though to his
common correfpondence ; on the outfide of his letter
he ufed to put a chop, and that fuch is the cuftom of
merchants and bankers, efpecially among Gentoos.

Being
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Reing fhown the Perfian bondy and afked if in the
courfe of the faid twelve or thirteen years he ever faw
him put a feal like that to the bond to any bond, he
anfwers, No. :

That when he figned any papers of bufinefs, other
than letters, he figned his name in Nagir language, and
not in Perfian, which language he did not underftand to
write or read it.

That he never heard Bollaki Dofs, during the time
he lived with him, complain of having Jof} any jewels
during the time of the war with Coffim Ally Caun,
though he lived with him ali that time, except fome
jewels and the goods of feveral merchants that were
mortgaged to him, but never heard Noncumar’s name
mentioned among them.

t The fignature of

KISSEN JEWIN DOSS.

Sworn before us the day and
year before written,
S. C. Lemai1sTrE,
Jorn Hype,

No. 7.

g g "1ft Count to be felalcd.
Mr.Farrer’s Obfervations. { 2dCountto havebeen fealed.
NO fergery upon B. D. becaufe it is not proved to

have been forged in his life-time.

No forgery upon the executors, becaufe the profe-
cutor’s evidence proves that they were previoufly in-
formed of the forgery, and voluntarily paid the bond.
Paid : D. exprefsly knew it.

No forgery upon the truftees, or refiduary legatees,
becaufe they had only a contingent intereft at the time
of publication, and not a vefted one. It was not an
Intereft dibitum in preferti, fed folvendum in futuro.

[H] 2 Had

99
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Had they died before the contingency pafled, the in-
tereft would riot have gone to their reprefentatives as
fuch, and as claiming under them, but to the next of
kin of Ballakey Dofs; therefore they could not be de-
frauded.

Perfian letters wrote and fealed on the cover in the
ufual mode of the country, not allowed to be given
in evidence by our laws. Letters fent in the ufual mode
in England would.

Witneflee, all dead.~Tranfaltion flale and long
known to the profecutors.

No evidence of defendant’s having forged Bollakey
Dofs’s feal, for which alone he ftands indited.

The abfurdity of defendant’s confeffing a circum-
ftance which would endanger his life to people with
whom he was not on terms of confidence. His refuf-
ing three months after to become fecurity for Comal al
Deen in his farm j—a thing trifling tn its ‘nature when
contrafted with the confequences which muft naturally
be expefled to enfue from a refufal. The fmall degree
of credit due to a confeflion made only once, and no-
body prefent but the party and witnefles, which are the
words of Comal's evidence,

Nothing anyways extraordinary in Comal’s mention-
ing the circumftances of the defendant’s confeifion, as it
is well known that in the moft common occutrences the
natives of this country form the moft iniquitous
fcheates, which are not-brought to maturity or difclofed
to the public for a much greater period of time than the
prefent, and that then truth and falfehood are fo art-
fully interwoven that it is almoft impoflible to come at
the truth,
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No. 80
Obfervations from Mr. Brix.

TMezonasrirry of the bond’s being forged :

1ft, From its being made conditional only, for which
there could be noneceffity if it was forged, as it rendered
the obligation lefs ftrong, without any apparent reafon.

2dly, From the circumitance mentioned therein of
the jewels being robbed; as that very circumftance
leffens the value of the oblipation, and might entitle the
deceafed or his reprefentatives tu relief in equity,

No. q.

The Trial of Fofeph Fowkey, Maba Raja Nundocomar,
and Roy Rada Churn, printed for Cadell, page 20.

Captain James Webber being fworn :
Queft. ARE you acquainted with Maha Rajah Nun-

docomar ?

Anfe 1 am.

Quefi, How long have you been acquainted ?
Arf. Since my arrival.

Ruefi.,  Was you bail for him ?

Anf. 1 was,

Quefi. Did you ever vifit him ?

Anf. But once; about three months ago, as the
general’s aid de camp, and attended him as my duty.

Queff.  Who were of the party ¢ :

Anf.  The General, Colonel Monfon, Mr. Fran-
cis, Colonel Thornton, Mr. Fowke, Mr. Addifon,
and myfelf. The General called on me at my houfe,
in his carriage : it was but an hour or two before that
I was given-to underftand the General meant to pay

the vific, )
[H]3 Ruefte

401
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Queft. Did you ever hear the General before or
fince give any' reafon for making the vifit ?
Anf. 1 do not recolleét that I ever did.

Quefft. Do you remember the day on which this
vifit was paid ?
Anf. T cannot recolle@ whether it was the day after
the examination, or whether it was before or after I
_gave bail. I ¢hink I recollelt it was after the firft
examination.

Dzeff. Do you recolle& what pafled at the vifit ?
Anf. No. I believe Mr, Fowke might interpret
the common compliments.

Quefl. Did you not think the vifit an extraordinary
one?

Anf. No. 1did not.

Duefl. Did you ever know thefe gentlemen pay
Maha Rajah a vifit before ?

Anf. 1do not know if they had been there before.

It is my duty to go on vifits with the General; I
generally do.

Quefl.  Did you know the charaller of Maha Rajah
Nundocomar ?

Anf. I had beard a bad chara&ter of him; butl

thought people prejudiced. I heard Mr. Fowke fpeak
well of him,

Queft. Did you know General Clavering pay vilits
to other black men ?

Anf. 1 never knew General Clavering vifit any
black man except him and Mahomed Reza Cawn.

Q;gﬁ. W hat do you believe was the reafon for this
vifit

Anf. 1 believe they vifited Maha Rajah Nurdo-
comar, becaufe he had been formerly minifter of this
country.

Queft. Do you believe they had or had not other
motives?

[ The above queftion repeated.]
4nf. 1 believe they bad,
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No. 10.

The Trial of Fofeph Fowke, Maha Rajah Nundocomar,
and Roy Rada Churn, printed for Cadell, page 31,

General Clavering’s Evidence.

Queft. IS not this profecution principally founded on
& the evidence of Nundocomar and Roy Rada
hurn ?

Anf. No.

[H] 4
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No. 1.

Lunse, 11° die Februarii 1788.

Committee of the whole Houfe on the Articles
of Charge of High Crimes and Miidemeanors,
prefented to the Houfe againft Sir Elijah Im-
pey, Knight, late Chief Juftice of thce Su-
preme Court of Judicature at Fort William
in Bengal,

T was propofed in the Committee, That Thomas
Farrer Efquire, a Member now prefent in his place,

fhould be examined on the matter of the firft charge.
And the faid Member being afked by the Chairman,
whether he would confent to be examined as propofed ;
The faid Member informed the Committee, that he
defired not to be confidered as ftanding forth as a vo-
lunteer witnefs upon the preient occafion, and pofitively
refufed to be examined as fuch if left to his own difcre-
tion; but if he is defired to be examined by the Mem-
ber who has inftituted the proceeding, and alfo by the
perfon accufed ; or if he is called upon by the order of
the Committee, or at their requeft, which he fhould
confider as equivalent to their order, he is ready to be
examined : whereupon, by the direction of the Com=
mitwﬁ
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mittee, the Chairman informed him, that it was the de-
fire of the Committee.that he fhould be examined on
prefent occafion,

To which "Mr. Farrer having confented,
He was afked,
When did you go to India?

And Mr, Farrer having defired to ftate to the
Committee what he knew on the matter of
the faid charge,

He was afked,

Will you pleafe to give the Committee the informa-
tion you poflefs relative to the tatter of the firit article
of charge exhibited againft Sir Elijah Impey ?

I arrived in Calcutta two or three days previous™ to
the arrival of the judges appointed to carry into execu-
tion the appointment of a fupreme court of judicature at
Fort William in Bengal, which was fome time towards
the latter end of O&ober 1574.—1 was the firft perfon
admitted an advocate of that court; on the very day
on which the court was formed—I continued fenior
advocate of that court during the whole of my refidence
in Calcutta.—The court was formed the latter end of
Oéober 1774.=To thesbeft of my recolleftion a term
was immediately held, but no bufinefs, fcarcely any,
was tranfacted during that term.—~I ftood for fome time
the fole-advocate of that court; and I belicve every
perfon there was very much indeed unacquainted with
what the bufinefs of an advocate was.—Some little time
afterwards other Gentlemen were admitted advocates as
well as myfelf.—7T was applied to before I bad been a
anth in Caleutta, by Mr. Fames Driver, who bad before
been an attorney in the Mayor’s court, and who had been
admitted an attorney in the Supreme Court.—Mr. Driver
[tated to me the matter in difpute between Mobun Per-
faud, as the attorney of Gungabiflen, one of the exe-
cutors of Bollokee Dofs Seat on the one part, and Ra-
jah Nundocomar on the other.

" He told me, that there then was befare the Dewan-
nee Adaulet a fuit proceeding between thofe parties, and,
to the beft of my recollection, that he himfelf was con-
serned in it—but it appeared from the informationhh;
a
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Thisproves an  had received from his client, that Nundocomar, though
inu:{rl.n-‘:f ' proceeded againft in a civil fuit in that court, had committed
rolzcuts Crl . . . -
minally long be- aﬁrgny-—-—‘?b:a.f he had advifed his client to proceed cria
fore the arrival  inally againfl him as for a forgery—by bis client I mean
of the Judges, 70, Perfuwi—and that Mibun Perfaud had acquiefced

confequ: ntly be- %
fore N. was be- 1 that adv'ce.~~That a'l the papers of the late Bollokee
come the accuier Dpfs Seat were thin in depofit in the Mayor’s court.—That
of Mr. Puilingss o rder to enable him to prefer a bill of inditment as for a
and that fleps ; e
had a@ually  fargery, it was mecoffury that be foould firft of all poffefs him-
been taken £5 LS of the original iftrument charged to be forged.—That
f::;y"_ﬂ':"’w”‘?r"f “he had accordingly, in March 1774, moved to have all
1776. The  thefe original papers, amongft which was the inftrument
judges did ot in queftion, d<livered to him, or to his client—bat that
Saverll2ohghe motion had been refufed—and that the Mayor's
lowing, court had only offered him attefted copics, to make fuch
ufe of as he fhould think proper—That an atiefted
copy would by no means anfwer his purpofe, of prefer-
ring a bill of indi@iment, and that therefore he had been
prevented from proceeding further in that mode at that
time.—This irformation of Mr. Driver’s is confirmed
by part of the ¢vidence taken in the printed trial, and
at which I was prefent in the Supreme Court when it

was tzken fromn the records in the Mayor’s court,

Mr. Farrer then read extra& from the printed
trial of Nundocomar—page 86, as follows ;

¢ 25th March 1774.

¢ Mr. Driver, attorney for Gungabiffen, read a
¢ petition from him, ftating, that by the order of
¢ the Court, all the papers belonging to the eftate
¢ of Bollakey Dofs were depofited in the Court,
¢ among which were twenty-eight bonds, receipts,
¢ and vouchers; that he had commenced fuits in
¢ the Dewannee Adawlet, and wanted the faid
¢ bonds, receipts, and other vouchers, in order to
¢ eftablith the fame; and praying, that they may
¢ be delivered to him, giving the ufual receipt for
¢ the fame. ’

¢ The Court deferred the confideration of the
¢ faid petition till next court day.

Ordered,
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¢ Ordered,
¢ That an officer of the faid Dewannce Adaw-
¢ let be permitted to attend at the Regifter’s of-

¢ fice to infpelt the books, papers, and vouchers
¢ aforefaid,”

Then Mr. Farrer faid,

The officer of the Dewannee Adaulet was allowed to
infpeét them, but Mr. Driver was not allowed the papers
themfelves.

Thus the matter refted when Mr, Driver confulted
me.—He told me that the Mayor’s court had not been
Jo entirely free from influence as could bhave been wifbed,
wwhen proceeding againfl mem of a ceriain d feriptiom. fuch
as Nundocomar 5 but that mow, that a more indspendent
Court was come out, he fhculd advife his clicnt to au-
thorize him to inftru& me to make the fame motion
before the Supreme Court of Judicature, to wit, for
the original papers—that he had himfeif male before
without effedt in the Mayor’s court —accord:ngly [ was
infiruéled, and did muve on the 2.5th January 1775,

Mr. Farrer then read extra& from the faid Trial
—ages 86 and 87, as follows:
¢ 25th day of January 1775.
¢ Mr. Farrer, advocate for Gungabiffen, fur-
viving executor of Bullakey Dofs, decesfed,
moves, that two chefts, containing papers, ac-
counts, and vouchers relative 1o ‘the ac-
counts of the eftate of the faid Bollakey Dofs,
deceafed, and alfo twentv-eight bonds and re-
ceipts belonging to the {aid eftate, which were
depofited in the regiftry of the late Mayor’s
court, at the inftance of William Muagee, who
was conftituted attorney of Bridjoo Seer Gifhain,
a legatee named in the wili of the faid deceafed,
may be delivered to the faid Gungabiffen.

¢ Qrdered,
¢ That the regifter do look into the proceed-
¢ ings of the late Mayor’s Court relative to the
¢ above papers, accounts, and vouchers, and irform
¢ the court thercof cn Monday nextthe 3othinftant.

9 ¢ January

a m & A ae A AR
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¢ January 3oth, 1775.
¢ Mr. Farrer, advocate for Gungabiffen, fur-
viving executor of Bollakey Dofs, deceafed,

¢, moves, That two chefls, containing papers,

[
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accounts, and vouchers, relative to the accounts
of the eftate of the faid Bollakey Dofs, de-
ceafed, and aifo twenty-eight bonds and receipts
belonging to the faid eftate, which were de-
pofited in the regiftry of the late Mayor’s Court,
as mentioned to this court on the 2th inftant,
may be delivered to the faid Gungabiffen.

¢ Mr. Brix, advocate for Seebnaut Dofs and
Lauchmon Dofs, adminiftrators of Pudmohun
Dofs, deceafed, who was one of the executors
of the faid Bollakey Dofs, deceafed, objelts
thereto.

¢ It is ordered,

¢ That the regifter do, in prefence and with
the affiftance of Huzzermaul Baboo and Cof-
fenaut Baboo, both of Calcutta, examine the
faid papers, accounts, and vouchers, bonds and
receipts, and feparate fuch as appear to helong
to the eftate of the faid Bollakey Dofs, de-
ceafed, from thofe which appear to belong to
the eftate of the faid Pudmobun Dofs, de-
ceafed; and that he do deliver the former unto
the faid Gungabiflen, and the latter unto the
faid Seebnaut Dofs.

¢ March 24th, 1775.

¢ Mr. "Farrer, advocate for Gungabiffen, fur-
viving cxecutor of Bollakey Dofs, deceafed,
moves, That two chefls, containing papers, ac-
counts, and vouchers, relative to the accounts
of the eftate of the faid Bollakey Dofs, de-
ceafed, and alfo twenty-eight bonds and receipts
belonging to the faid eftate, which were de-
pofited in the regifiry of the Jate Mayor’s
Court, may be delivered to the faid Gunga-
biffen, they not having yet been examined

§ < ¥ ¢ purfuant
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¢ purfuant to the order of the Court of the thire
¢ tieth day of January laft, owing to Coffinaut
¢ Baboo's not attending. '

¢ Mr. Brix, advocate for Seebnaut Dofs, and
¢ Lauchmon Dofs, adminiftratiors of Pudmobun
¢ Dofs, deceafed, who was one of the executors
¢ of the faid Bollakey Dofs, decealed, objelts
¢ thereto. '

¢ It is peremptorily ordered,

¢ That the regifter do, in prefence, and. with
the affiftance of Huzzermaul Baboo, and the
faid Coflenaut Baboo, in cafe they both attend,
or if one of them only attends, then in prefence
and with the affiftance of fuch one, examine
the faid papers, accounts, and vouchers, bonds,
and receipts, and feparate fuch as appear to
belong to the eftate of the faid Bollakey Dofs,
deceafed, from thofe which appear to belong to
the eftate of the faid Pudmohun Dofs, deceafed,
and that he do deliver the former unto the faid
Gungabiffen, and the latter unto the faid Seebnaut
¢ Dofs, and Lauchmon Dofs, adminiftrators of the
¢ faid Pudmohun Dofs, decealed within one month
¢ from this day ; and in cafe neither of them, the
¢ faid Huzzermaul Baboo and Coflenaut Baboo
do attend, that the regifter do examine and
fepzrate them in the beft manner he can, and
deliver fuch of them to the faid parties refpec=
tively as he fhall think right, within the time
aforefaid.’

‘Then M. Farrer faid,

I hold in my hand an attefted copy by Mr. Tollfree
the under-theriff, of the warant of commitment of
Nundacomar, dated the 6th May 1775—the papers
were ordered to be delivered within one month after the
24th of March 1775-

If the Committee think proper, I will read it—figned
by Mr, Juftice Le Maitre ind Mr, Jultice Hyde.

Reads

L I R T U T T T R
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Reads the warrant, as fol]ow‘s:

To the Sheriff of the Town of Calcutta, and Fac-
tory of Fort William in Bengal, and to the
Keeper of his Majefty’s Prifon at Calcutta,

¢ Receive into your cuftody the body of Maha
Raj:h Nundocomar, herewith fent you, charged
before us, upon the oaths of Mohun Perfaud,
Cummaul ud Dein Khan, and others, with
felonioufly uttering, as true, a falfe and coun-
terfeit writing obligatory, knowing the fame to
¢ be falfe and counterfeit, in order to defraud the
¢ executors of Bollokee Dofs, deceafed, and
¢ him fafely keep until he fhall be difcharged by
¢ due courfe of law.
¢ Given under our hands and feals,
¢ this fixth day of May, in the
¢ year of our Lord 1775.

¢ 5.C. LEMAISTRE, (L.S.)
¢« JOHN HYDE, (LS.

A a A &

(A true copy.)
S. Toifrey,
Under-theriff.

Then Mr. Farrer faid,

The day after this commitment I was applied to by
the attorney of Nundocomar, Mr. Jarret, and informed
of what had pafled.—Two or thres days after that (I
canmot {peak exaltly to the time) ‘he informed me that
Nundocomary being confined in the common gaol,
was not able, on account of the ceremonies of his re-
ligion, either to eat or drink, and that he took his
fituation fo much to heart, that he had neither eat nor
drank, and we were afraid he would:die for want of
fuftenance in gaol.—1 therefore direfted Mr. Farret to
apply for an babeas corpus to bring him before the judges.
~—Mpy intentions were, in cafe the habezs corpus had
been granted, to have propofed, either that he fhould
be admiitted to bail, or that the place of confinement
fhould be changed or enlarged.—I fhould have pro-
pofed the place of confinement to have been the New

Fort,
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Fort, under the charge of the gaoler, or any other of-
ficer the Court fhould appoint, if he had been refufed to
be bailed, as 1 fuppofed he would be.

I have here, upon the back of the copy of the war-
rant of commitment, in the hand-writing of Mr.
Jarret, an account of what pafled before the judges on
his application for the habeas corpus. The applica-
tion was made to Sir Elijah Impey, but it appears that
Mr, Juftice Hyde was alfo prefent,—whether any other
judge was prelent, I do not know.
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Reads what is written by Mr. Jarret on the
back of the copy of the warrant, as
follows : -

¢ On attending at the houfe of Sir Elijah T!gsjrcnuﬂ be 2
Impey, to obtain a {Babta{ corpus to bring up :l?;ij:h :mﬂs‘;“e
the body of the within prifoner, on producing underfiood it to
this copy of the warrant of commitment, and be what it fhould
fetting forth that the prifoner was ill, and in all ::'d'; :'('jf’l’m‘;"
probability muft die for want of nourifhment, up the pritoner,
as he had not taken any refrefhment fince he to which his
was confined—Sir Eljab faid, be could not toke 10t ¥
upon bim to grant a habeas corpus, as be was not of Habo3s Caipus
the juftice who committed him—that [ ought to it was noanfwer,
apply to thofe gentlemen, or one of them, Mr. what was faig
Juftice Hyde being prefent, 1 then applied to by Mr Juice
him—he allo refufed, faying, he cuuld fee no ;’ered:‘a:l::ﬂh:“e
end it could anfwer—-that he apprebended his not pug heard the
eating was through obflinacy 5 that if be died it anfwers ot tie
muft be his own fault—Sir Elijub Impsy ta the 5;::""[5' which
fame purport.  Mr. Hyde faid, it raiher ap- N )
peared as though the defire of being brought up w:::::’:;:gd
was. for no other purpofe but to make an efcape, the 6:1 May,
and therefore he could net affent to it.—8ir the Pundits
Elijab Impey fuid, that flould the flerif permit ::;:;‘_""&Fj
him to go out of the wulls of 1he prifon to eat, or 1o application was
drink, or to wafh, or ithe ﬁ(‘!,‘ff?._nr in that cafe be ?_1:.10“; b affi-
(Sir Elijab Impey) would himjelf not cail the ;l:i;;;,uTol‘n:::y,
Joeriff in any mawner to account, but that be ap- and Yeancle,
prebended this application was in dired® opvofition 208,7. E, F,G.
ta the court; that foould this man be admitted to

' z ¢ buil,
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¢ bail, ever ofier there would-be no law for a Braming
¢ that was he -appiied to-as fitting in court, he
fhould abfolutely objeét to the fheriff’s confining
¢ him in any other houfe or place than the
prifon,

>

Prefent, Major HANNAH,
Mr. ELIOT,
Dot MUCHISON,
Mr. TOLFREY,
Mr. PRITCHARD.

Then-Mr. Farrer faid:

The firft fefian of Oyer and Terminer fubfequent
to the commitment of Nundccomar commenced the
beginning of June following, Nundocomar had, joint-
ly with Mr, Fowke and Radachund, been bound over
to appear at that feflion on a charge of confpiracy
againft Mr. Haftings, Mr, Barwell, and Mr. George
Vanfittart, T think, to anfwer all thefe three feparate
charges, but I am not fure they were fo bound over. pre-
previous to Nundscomar's being committed for the forgery.

The fecond or third day of the fefion, on the in-
ftance of Mr, Fowke, I moved that the trial for the
confpiracy might be brought un, fuppofing the bills to

VideSpeech, D€ found, before the trial for the forgery.—The mo-
p. 66+ tion was reje@ed, that is to fay, that the Court would
make no order, but that the profecutors muft bring on
the trials as fhould beft fuit their ewn convenience.
Mr. Huft, not On the 7th June an application was made by Mr. Fobn
Mc. Swwarty - Stewart (the foreman of the Grand Fury I think be was,
was foreman of 4
the frand jury, and who was the alting Secretary to the Governor
Vide their sames General and Council) that Mr, Elliot might be allow-
totheir addiehi. ed 1o interpret 40 the Grand Jury who were thea fit-
ting-on the bill againft Nundocomar :—He did fo,—I
tifink he went immediately in my fight from the Court
along with Mr. Stewart.—Very. foon afterwards, on
the fame day, the bill was returned and brought irto
Courr a true bill, : ,

I beg leave to ftate to the Committee now .my ori-
ginal plan of defence :—It was, to take as broad a
ground of defence as poffible,~—to make the profecutor
fight his way, inch by inch; and to interpofe every

' " obje&ion
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obje&ion I could poffibly devife. On the Sth June,
the firft thing on the fitting of the Court was, a mo-

tion from the profecutor’s counfel to quath the indi&- -

ment for an errur in the dates.—I objeéted thereto,—
- that is to fay, to quafh thatindié&ment, tc prefer a new
one,—infifting, that the error in dates was {ubftantial
matter. The court declared it to be matter of ceurfe,
and the motion granted. ‘The fame day, immediately
a new bill was preferred and found.—The prifoner
was ordered to the bar to be arraigned,—[ prayed, that,
on account of his rank, he might not be put into the
common prifoner’s box, but have a convenient place
allotted to him nearer to me, his counfel; vor that he
fhould be obliged to ho!d. up his hand, but be allowed
to identify himfelf by declaring himfelf to be the perfon
arraigned. —My application was rejeéted.—He was ar-
raigned, and the inditment read.—] put in a plea ro
the jurifdi&tion of the Court, which was read by the
proper officer.—1I huld the original draught of that plea
now in my hand,

Reads it, as follows ;

¢ In the Supreme Court of Judicature at Fort
¢ William in Bengal,

¢ Fort William.=~T o wit.

¢ And the faid Mahah Rajah Nunducemar in
his own proper perfon comes, and having heard
the indiciment aforefsid read, and protefling
that he is not guilty of the premifes charged in
the faid indi¢tment, for plea neverthelefs faith,
That he cught not to be compelled to anfwer
to the faid indi&ment; becaufe he faith, that
the province of Bengal, before and until the
open publication and proclamation of this ho-
hourable Court within the faid province, to wit,
at Fort William aforefeid, was regulated and
governed, as to the trial of all crimes, milde-
meanors, and offences committed, or fuppo’ed
to be committed, before thae time, by Hindoo
natives refident within the faid-province, by the
proper laws, ordinances, and cuftoms of that

] ¢ province,

L L R T R I T S
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APPENDIX Part IIL

province, and not by the 1aws or ftatutes of the
realm of Great Biitain ; 2and that the fuppofed
crime of whith e, the faid Mahah Rajah Nun-
ducomar, now ftands indifted, is charged by
the {aid indi&tment to bhave been committed
before fuch proclamation and publication of this
honourable Court as aforefaid. And the faid
Mahah Rzjah Nunducomar further faith, That
within the faid province of Bengal, before fuch
proclamation and publication of this honourable
Court a5 aforefaid, there was, and till that time
had beert, and now is, a cerrain Court called
the Phoufdary Adawlet, or Zemindars Cutcherry;
and that all and fingular crimes, mifdemeanors,
and offences committed, or fuppoled to be com-
mitted, before fuch proclamation and publica.
tion, by Hindoo natives of the faid province,
apprehended or taken for fuch crimes, mifde-
meanors, or offeices there, have been, and of
right ought to be enquired of, hzard, and de-
termined in the faid Court of Phouldary Adaw-
lut, or Zemindars Cutcherry, befoce the judges
of that Court, or in fome other Courts, or he-
fore other judges within the faid province of
Bengal, and not in any courts, or before any
juftices held or appointed by or under the king
or the Jaws of the realm of Great. Britain,.—
And the faid Mahah Rajah Nunducomar fur-
ther faith, that ‘n the
faid indi€kment, mentioned the place where the
faid offences, contained in the faid indi€tment,
are fuppofed to have been committed, before
and until fuch proclamation and publication of
this honourable Court as aforefaid, was and now
is parcel of the faid provisce of Bengal.—And
the faid Mahah Rajah Nunducomar furcher
faith, That he is by birth a Hindoo, and was
born within the faid province of Bengal, to wit,
at Moorfhedabad in the faid province. And that
at the time when the faid offence in the [aid jndié-
ment contained is yherein fuppofed to bave been com-
mitted, and long before that time, and ever fince,

¢ ke, the faid Mabab Rajabh Nunducomar, was refi-

< demd
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€ dent and commorant within the faid province of
¢ Bengaly to wit, at Ca'cutta in the [aid province,
¢ And-that at the time when the faid offence in
¢ the faid indi@ment contained is therein fuppofed
¢ to have been comrnitted, nor at the time of the
¢ commencement of this profecution, or of the
¢ preferring of the faid inditment to the grand
¢ jury or inqueft charged to take cognizance
¢ thercof, nor at any time before or fince that
¢ time, he was not, nor now is, direftly or indi-
¢ reéily, in the fervice of, or employed by the
¢ United Company of Merchants of England
¢ trading to the Eaft Indies, nor of or by the
¢ mayor and aldermen of the Jate Mayor’s Court
¢ of Calcutta at Fort William arorefaid, or any
¢ or either of them, nor of or by any other Bri-
¢ tifh fubject; and this he is ready to verify =
¢ Wherefore the faid Mahah Rajah Nunducomar
¢ prays judgment, if the Court of the Lord the
¢ King bere will further procced upon the indiét-
¢ ment aforefaid againft him, and that he may be
¢ difmiffed from the Court here of and upon the
¢ premifles.

¢« THO» FARRER.’
Then Mr. Farrer faid,

15

Againft this plea the Chief Juftice immediately gave Me. Talfrey’s
a decided opinion, both as to the matter of falt and eviden-e ex-

law contained therein.—The faét which he ftated was,
That the offence was laid to be committed at Calcutta
~-the ground of law was, the Act of Parliament, 1 be-
lieve,~—the charter and uniform eftablithed praétice,

and .the cafe of Radachund Metre in particilar,

Then Mr, Farrer was afked,

Woas there any demurrer put in to the plea?

There was no demurrer-—to the beft of my recol-
leftion, the counfel for the profecution faid nothing,

Such was the Rate of the cafe to the beft of my re-
membrance.—Mr. Juftice Le Maiftre and Mr, Jultice
Hyde concurred with the Chief Jultice in opinion,—I
do not remember whether Mr. Juftice Chambers faid
any thing or aot ;—Mr. Jultice Chambers was prefent
—the plea was declared to be in go refpeét fupportable;
[1]2 but

lains thit.
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but I was offered Jeave to withdraw the fame, and take

time to amend it if I thought I could, fedente curii:

but was afked in the fame breath if T had well confider-

ed the nature and confequence of 2 plea to the jurif-

di¢tion—to the beft of my remembrance that quéftion

was afked me by the late Mr, Juftice Le Maiftre—I

an{wered that [ had given the point all the confidera-

This covld not tion in my power—that I conceived the queftion al-
be the opinion - Jyded to the prifoner’s right to plead over to the indi&-
:::h:y oleof ment, in cafe the plea to the jurifdi€tion fhould be de-
' Court, defend- termined againft him,—To that aflent was nodded,
s iy and the anfwer of yes, yes, I think, given; and I faid
et tenes that I did conceive, that in clear ftri€nefs of law, in
ticn after they the cafe of a capital felony, the defendant bad a righe
:‘]::ful:_:f;‘?go:‘“_ to plead over ;=—that appeared to me to be diffented to
thislw-s done in Dy @ fhake of the head, and a no, no, from the Bench
the Patna caufe. —from Mr, Juftice Le Maiftre [ think in particular,

;::;’.‘:;;'-‘”' but whether from the reft I cannot fay. At all events,
Reportof com- however, I faid, that the Court had a difcretionary
mitteeon  power, 1 was well cenvinced, to allow the defendant
E::‘hf:t:':“' to plead over, and that I could not entertain a doubt
Appendix, of their exercifing that difcretion, by <heir allowing

him fo to do. That alfo appeared to me not to be
acquiefced in, in the Court. The plea to the jurif-
diétion having been decided againft, Mr. Brix, joint
advocate in the caufe with myfelf, and I, confulted
together ; and it not appearing to us that the plea ad-
mitted of any fubftamial amendment, and we, con-
ceiving that we might be able to avail ourfelves of the
effeét of it by a motion to quath the indi&ment, or by
a motion in arreft of judgment; we, for thefe reafons,
but more efpecially as the Court had fo ftrongly inti-
mated an opinion, ‘that in cafe the plea to the jurif-
di¢tion fhould not be withdrawn, but left to be formally
decided againfl as upon a record, that in that cafe the
‘defendant would be precluded from pleading over, not
guilty, to the indi@ment; we availed ourfelves of the
leave of the Coutt to withdraw the plea, and it was
withdrawn accordingly. : -

Mr. Juftice Chambersimmediately called for the in-
diétment—it was-handed up t6 bim. -After perufing
‘it for fome time, he exprefled himfelf to the following
-effe@y as'well as I am able to recolle@ it<="That he

1 had
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had great doubts whether or not the indi®ment was
well laid, being for a capital felony on the 2d Geo. II.
—That he conceived that a& of parliament was par-
ticularly adapted to the local policy of England, and
to the ftate of fociety and manners there—where, for
reafons as well political as commercial, it had been
found neceflary to guard againft the falfification of
paper currency and credit, by laws the moft highly
penal.  That he thought the fame reafons did not ap-
ply to the then ftate of Bengal. That it would be
fufficient, and as far as the Court ought to go, to con-
fider Bengal, in its then ftate, as upon the fame footing
that England had been between the ftatute of gsth Why compare
Elizabeth and that of the 2d George IL.—And that hr,faie of Cal-
under the claufe in the charter, which empowers the of England at
Court to adminifter criminal juftice in fuch and the the time of
like manner as juftices of oyer and terminer, and g;-;::’:;‘::‘h.’:
gaol delivery, could or might do in that part of .ny uther pe-
Great Britain called England, or as near thereto as the riod?
circumftances and condition of the perfons and places
would admit of, the indifiment might be well l1id on the
Sth of Elizabeth.—He therefore propofed from the Vide this an-
bench, that that indictment fhould be quafhed, and that the f";"frd in Sir
profecutor might be at liberty to prefer a new one on the Ffpf:c!;,_]ml’ S

th of Elizabeth, or otherwife, as be fbould be advifed.—

his, to the belt of my recollelion, is the fubflance
of what fell from Sir Robert Chambers.

The Chief Juftice immediately proceeded to give
his opinion on Sir Robert Chambers’s propofal.—If ‘T
am afked to ftate the fubftance of fuch opinion, I am
afraid 1 fhall not b= able to do it fo as to do juttice to
Sir Elijab Impey, and the other two Judges who con-
curred with him 1n opinion, or fo as to give eniire fa-
tisfaction to my own mind; but having faid thus much,,
if the Committee wifb to know the impreflion it made
on'my mind, I am ready to ftate it 1o the beft of my
power,

That he thought the indiétmeist was prima facie well
laid on the 2d George II. That he had always conceiv-
ed India, particularly the town of Calevtta (which was
o5 far as it.was neleflary to go on the prefent occafion ), ta be
greatly commercial, and that in commercial matters, as

[1]3 well
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well as in matters of revenue, and other money tranfac-
tions of a public as well as a private nature, the moft im-
portant, as he conceived, were carried on through the
medium of paper currency and credit—and that as to the
ftate of lociety and manners, that country could by no
means be confidered as in an uncivilized or unculti-
vated ftate; but that on the contrary, civilization had
made great progrefs there, as appeared from hiftory at
a very carly period—and that it might pechaps be rather
deemed to be degenerating and redeflcending, for want
of wholefome laws to inforce a due attention to juft
dealings, than to ftand in need of maturing or bring-
ing to great perfe&ion before fuch laws could be applicd
to them.—That in fall, the particular law in quefiion
bad been before applied in Caleutta, as well as othr eri~
mingl laws of England, before the eflablifbment of that
Court—and 1f I do not very much miftake, he inti-
mated a doubt whether the inftrument charged to be
forged came within the defcription of any of the provi-
fions of the 5th of Elizabeth.—That he thought that,
prima facie, the one ftatute was as much in force as
the other—and that therefore he was of opinion, the
inditment was prima facie well laid, and thar 1he
trial ought to proceed, and in the courfe of its progrefs, evi-
dence be taken how the fafls flood on which bis opiniom was
founded —T his is the impreffion I have on my mind of
it—but I cannot {peak with any great degree of certainty
at this diftance of time, baving no note of it.

Mr. Juftice Le Maiftre and Mr. Juftice Hyde con-
curred in opinion with the Chief Juftice, without adding
any further reafon of their own—and the trial was order-
ed to proceed. I was very attentive to all that paffed,
and do not remennber or believe that Sir Rohert Chambers
expreffed any acquiefcence at that or any other time in
Court.— W hat_he might do to the Chief Juftice, or the
other Judges, amongft themfelves, I do not know—nor
how far his fitting afterwards on the bench during the
whole trial (which he certainly did) may be conftrued an
implied acquiefcence, [ do not pretend to fay.—1I moft
certainly did, and do underftand himgo have been over-
ruled at the time; nor do I remember that Sir Elijah

Lmpey
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Impey then urged any other arguments than thofe which

ta the beft of my power I have already ftated.

. 8o far as my recollcElion ferves mey evidence was taken '{'hli!_""! ek
to thefe fadls from all or mof! of the principal native inka- }::;::‘:ﬁh::
bitants of Calcutta, who were examined during the courfe preat diganceof
of the trial, anl who were certainly perfons as well qua time, to bave
lified to [peak to them as any in Caicutta, being all perfons :;:{;':f";r;'
why bud been much conve: fumt bo.ly in pudlic and private \mpey, avitis
tranfuliions of great magnitud-y to wit, Huzzerah Mul nt mentioned
Babus, Coffinaut Babos, Raja Nebkiffen, and Coja ™ Mim:
Petcule: So far as my memory ferves me, their evidence

uniformly went fir:ngly in fupport of the fufls om which

Sir Elijah Dinpey grounded thut part of his opinion, which

was founded in facty and, if I do not very much miflake

inde d, the [ame facls were alfs corroboreted by mive than

one of the Tury, I think, tws of them at leafi.—¥ery old

inbab-tants of Calcutta, and men of great bufinefs and cre-

dit, were iwarn for that pu pof during the trial. By facls,

I mean 1he flate of commercey paper currency, and credit in
Calcuttammand I find at th's moment a_firong impreffion on

my mndy of my feeling extraordinarily burt ar it, and of

my commn nicating [uch my feelings to thofe w'th whom I

was mofi confidential, the late Mr. Monfon and Sir Fobn

Clave-ing, as this ‘Wax_x."}e principal point (independent of

the merits of the cafe itfelf) on which I depended.——As 10 Vide Letter to
any particular acquiefcence on the part of Sir Rabert g‘,‘ Court ;_’f
Chambers, I can only repeat, that I know nothing of AL";ﬂ:f;'; =
it; nor do | know whether the figning the caiendar is fi.ned by all the
only expreflive of a matter of fact for the guidance of Judars; refer-
the Sheyiff, to wit, that fuch and fuch prifoners had ?:'f:;":::ﬁf.
been tried, and found guilty of fuch and fuch crimes, Farrer's evi-
and received from the Court fuch and fuch fentences, dencs, potts
which the calendar was to be his authority for carrying

into execution 3 or whether it is to be confidered as an
approbation « f the {entences themifelves.  If the faét be

that he did acquieflce, it remains to be proved when
particularly he did fo acquiefce, and the nature and
circumftances of fuch acquiefcence, Be this as it may,

I have concluded in my own wmind, that 4s no notice

is taken in Sir Elijah Impey’s printed trial of this pro-

pofal of Sir Robert Chambers’s, that may be the reafon

why 0o notice %s taken therein of any evidence given

(1] 4 to
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to that point, inafmuch as fuch evidence did not. at all
apply to the merits of the alledged forgery, and there-
fore was not evidence to the jury, but applied fimply
to the point of law, or difcretion (call it which you
pleafe), before ftated, and was therefore matter of con-
fideration for the Court only.

By the before-mentioned propofal of Sir R. Cham-
bers, I found the motion which [ fhould otherwife have
made myfelf, at lealt (o far as went to the queftion of
the indi¢tment, anticipated, for I thould not have en-
tirely concurred with him as to the introduétion of the
sth of Elizabeth; and I was ex:remely happy o find,
that a motion from fo refpectable a Judge, the next in
feniority to the Chief Juftice, and fo duly refpeétable
both as to legal knowledge, moderation, and candour,
had been made from the bench in {o folemn a manner,
as it certainly came with infinitely greater weight from
him than it could from me or any other advocate,
whofe own opinions might be fuppofed not often to
coincide with the motions they might think it their
duty to make,

1 therefore determined to let that point reft, fo far as
any fpecific motion might go, on his propofal, think-
ing it was impoffible to reft it on ftronger ground; and
I thought at the time, and even till within a few days
of the prifoner’s execution, that this was a certain pre-
iage of his life"s being fafe, let the event of the verdi&
be what it might;—and fuch my opinion I repeatedly
communicated both to the pufoner and to his friends,
as well as to Mr. Monfon, General Clavering, Mr,
Fowke, and others; and I advifed Nundocomar to make
his arrangements in time for fending a proper perfon to
England, to folicit the bufinefs on his account, and to
return with as much expedition as poffible, in cafe the
verdi& fhould ‘be againft him,

The before-mentioned point being decided, the ar-
raignment proc eeded, when I tendered to the Court the
paper’l now ‘hold in my hand.

Tt is fgncd. by Nundocomat’s own hand.
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Reads it, as follows.

¢ Protefting that I am not guilty of the crime
¢ whereof I ftand indided, I humbly claim to
¢ be tried by my God and my peers, according
¢ to the laws to which I was amenable at the
¢ time when the fuppofed fa& with which I
¢ now ftand charged is fuppofed to have been
¢ committed.’

The fignature of |
NUNDUCOMAR.

Then Mr. Farrer faid,

This was rejeted, the Court anfwering, that he
muft be tried, as any other perfon muft, by the laws
and provifions of the charter; and that they could fee
nothing particular in his cafe, or to that effedt; afking,
at the fame time, who the Maha Rajah confidered as
his peers, as ftated in the printed trial, folio 1. T'his
offer of this paper being rejected, 1 immediately tender-
cd this further paper which I now hold in my hand,

It is the original figned by Nunducomar,
Reads it, as follows:

¢ My plea to the jurifdiction of this honour-
able Court, and my claim to be tried by my
God and my peers, being over-rulcd and dif-
allowed, | am neceffitated to fubmit to the au-
thority exercifed over me ; and therefore, hum-
bly protefting againft the fame, am obliged to
acquiefce in fuch mode of trial as the circum-
ftances of my ca'e require ; which I do accord«

¢ ingly.’

L T T N ]

The fignature of
NUNDUCOMAR,

Then Mr. Farrer faid,

The Court became impatient /I beg to be unders
flood, that when' [ make ule of the word COurt, Idoe
not mean any particular Judge, when I do I will men-
tion his name), faying, that | muft very well know that
claims or protefts of this kind could not be received or

paid
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paid anv attention to. I ailedged, as 2 reafon for my
taking meafurts which might appear out of the com-
mon courfe, the uncommon circumftances and peculiar
hardfhips under which the prifoner flood ; particularly
enumerating as {ach, and contending that although the
ftatute under which he was gaing to be tried, might be
in ftri¢tnels decmed, as it had juft been done, to ex-
tend to his cale, yet that it could never have been in
the contemplation of the Legiflature at the time of pafl-
ing it that it fhould extend to that country, more pur-
ticularly to a native Hindoo, in a tranfaziion with other
native Hindcos, which had pafied fo long before the
eftablithment of that Court, and in whi.h no Britith
fubje&t was direclly or indiredly concerned, and who
was moreover wholly unconverfant and unacguainted
with the laws, langnage, cuftoms, and forms of pro-
ceedings in our courts of juftice, or to that effett —
The Court cut me fhort, and the prifoner was cilled
upon peremptorily to plead —Mr. Juftice Le Muaitire,
to the beft of my reco'leftion, adding, under the pain
of being confidered as ft:nding mute.-- He accordingly
pleaded not guilty, and complied with rhe ufual forms
without further oppofition. The two papers which [
have juft given in I mylclf drew out in Court at thz
time, Mr. Foxcreft, a gentleman then under my in-
firu&ion, fair copying the firft, while [ myfelf wrote
out fair the latter.—I gor them bath figned by the
Maha Rajah in Court, and they are the originals, with
his fignature thereto in Perfian, which 1 have now pro-
duced. A

The arraignment being finithed, and zhe defendant
‘haviog pleaded, it being then late in the day (thefle pro-
ceedings having taken up from 8 o’clock in the morning
as per Mr. Juftice Le Maiftre’s and Mr. Juftice Hyde’s
letters, now preduced, and printed trial, fol, 2.} the
Court adjourned to the next morning, when the trial

~went on in the ufual manner.

Reads the letters, as follows:

¢ Mr. Juftice Le Maiftre prefents his com-
¢ pliments to' Mr. Farrer—if the bill againft
' ' ¢ Rajah
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Rajah Nunducomar fhould be found, he has
not the leaft idea of having bim arraigoed this
afternoon ; but would have him breught up
to-morrow morning, and thinks the earlier
the better, to prevent a crowd, if Me. Farrer
¢ has no objetion.’

¢ Wednefday afternoon.’

¢ Mr. Farrer thanks Mr. Juftice Le Maiftre

€ for his information above.

¢ Mr. Juftice Le Maiftre and Mr. Juftice
Hyde prefent their compliments to Mr, Farrer,
and acquaint bim they have dice&ted Rajah
Nunducomar to be brought up to be arraigned
to-morrow, at eight o'clock precifely.’

¢ Wednefday.’

T'o report a progrefs, &c.

" R e oA w

. heoR

No. 2.
Martisy, 12° die Februarii 1788,

Committee of the whole Houfe on the Articles
of Charge of High Crimes and Mifdemeanors,
prefented to the Houfe againft Sir Elijah
Impey, Knight, late Chief Juftice of the
Supreme Court of Judicature at Fort William
in Bengal.

Mr. FARRER proceeds:
1 BEG to refer to the printed trial, fol. 2 and 3,
refpe@ting what pafled as to Mr. Elliot’s being
requefted to interpret.

Reads it, as follows:

¢ Mr, William Chambers, the principal Inter-

¢ preter, not being yet come from Madras, altll.‘d
¢ the

123
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the two affiftént interpreters, on account of their

‘imperfe@ knowledge of Englith, being deemed

infufficient for a trial {o long as this was expected
to be-—Mr. Alexander Kyn Elliot, fuperin-
tendant of the Khalfa records, a gentleman
eminemntly fkilled in the Peifian and Hindoftan
languages, and Mr. William Jackion, lately
admitted an_ attorney of the court, who fpezks
the Hindoftan tongue fluently, were requeited
by the court to interpret,

¢ The counfel for the prifoner defired that the
evidence might be intcipreted to him in the
Hindoftan language, as it was m-ft generally
underfiood by the audience; and requefted that
the interpreter of the court might be employed
for that purpofe, and objefted to the interpreta~
tion of Mr. Elliot, as being conneéled with per-
fons who the prifoner confidered as his enemies.
¢ Chief Juftice.~The principal interpreter of
the Court is ablent; the gentlemen of the
jury have heard the interpretation of the affiftant
interpreters on other occafions. Do you gentle-
men think we fhall be able to go through this
caufe with the affiftance of thofe interpreters
only?

¢ Jury.—We are fure we fhall not be able.
¢ Chief Juftice.—1It isa cruel infinuation againft

¢ the charaéter of Mr. Elliot.—His youth, juft

L T “_

rifing into life, his family, his known abilities,
and honour, fhould have protefted him from it.
¢ [Mr. Elliot defired he might decline inter-

¢ preting.] a4
¢ Chief Juftice.—We muft infift upon it that
you interpret; you fhould be above giving way
to the imputation——Your fkill in the languages,

-and your candour, will thew how lirtle grourd

there is for it.

¢ Mr. Farrer.—I hope Mr. Elliot does not think
the objedtion came from me; it was fuggefied

to me.
"¢ Chief
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¢ Chief Juftice. —~W ho fuggefted it?
¢ Mr. Farrer.—I am not authorifed to name the
¢ perfon. '

¢ Chief Juftice,—It was improper to be made,
efpecially as the perfon who fuggefted does not
authorife you to avow it.

¢ Jury.—We all defire that Mr. Elliot, whofe
¢ chara&er and abilities we all know, would be
¢ fo kind as to interpret.

¢ Mr. Farrer.—I defire on the part of the
¢ prifoner, that Mr. Elliot would interpret.’

Then Mr. Farrer faid,

It never once entered into my mind to make the moft
diftant infinuation aga2inft Mr. Elliot, of whom, not
only from what I had heard, but from what I' knew,
no one entertained a higher opinion than myfelf; but [
had reafons which, in juftice to my client, induced me
to make the objection which I then did ; fuch objec-
tions being, I}y-the-bye, by his particular dire@ions,
and which reafons 1 beg leave to ftate.

- * * *

L

[Here were the parts of the Minutes afterwards
ordered to be expunged. ]

Mr. Farrer was going on ; but an objeftion being
taken to his giving reafons for obje&ing to Mr.
Elliot’s being the interpreter, as he did not flate
thofe reafons to the court at the time;

A:motion was made, znd the queftion propofed,
That the chairman be direfted to acquaint Mr.
Farrer, That he -is not to give any reafons which
operated in his mind, which reafons he did not ftate to
the court at the time of the trial ; and that fuch .parts
of the Minutes that bave been now taken relating to
the grounds of his objeflions to Mr, Elliot’s being the
interpreter, not baving been ftated by him at the time
of the trial, be expunged.
And the.queftion being put, and agreed to,
The. Chairman acquainted Mr, Fatrer therewith

accordingly,
Then
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Then Mr. Farrer (aid,

When I made the objection to Mr, Elliot’s being the
interpreter, I do not recolledt at all the terms in which
1 made it ; nor fhould I have recolle&ed even the reafon
affigned by me, had I not read it in the printed trial—
that brings the fubflance of the tranfation pretty freth
to my mind ; and, in my own opinion, that objefion
is fairly exprefled in the printed trial ; to wit, *¢ That
¢« I objefted to the interpretation of Mr. Elliot, as
¢t being connefled with perfons whom the prifoner
¢ confidered s his enemies,”

My, Elliot afled as one of ihe.interpreters, and the trial
went on—be difcharging the duty be had undertaken very
much to the credit of bis own abilities, and to my fatisfac-
tign. I cannot pretend to {peak to the particulars of the
evidence, having no written account of it. [ em-
ployed Mr, Foxcroft, whom I before mentioned, to
take the whole of it down in writing in court, as it
came from the lips of the witnefles. e did fo, fitting
zt my elbow, from the beginning to the end of the
trial; and I from time to time referred to it as occafion
required, to aid myfelf in making to the court, and to
my client, the neceffary obfervations on the different
witnefles, and the particulars of their evidence. This
written account of the trial, together with my obferva-
tions which areftated in the Chief Juflice’s fumming upto
the jury, I, after the trial was finifhed, fent to the Chief
Juftice at his defire, and I do not remember that either
the one or the other has ever been returned to me. 1
have lately enquired of Mr. Tollfree, a gentleman who
was at that time much patronifed by the Chief Juftice,
and who by the votes I fee is ordered to attend this
Houfe on this occafion as a witnefs, to know if he could
tell me what was become of them, and defiring him to
fpeak to Sir Elijah Impey about them. His an{wer
was, that he believed he knew more of them than Si
Eljah ; and that he thought they had been forgos, and
ettt amongf his (Mr, Tollfree’s) papers. .I havé one
or two general oblervations however to make, asto
what dusing the trial.  Qur principal witnefles,
all, genersily Gpeaking, underwent very long, and very
{eyere, crofs examinations by all the judges, %c_riatim,b sir

Robert
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Robert Chambers excepted 3 by Mr. Julltice Le Maiftre
principally, Mt. Juftice Hyde next, and Sit Elijab
Impey leaft of all, except Sir Robert Chambers, whe affcd
very few queftions indeed.

One day, juft previous to the rifing of the court
before dinner (I think it was the fecond or third day,
I am not fure which), after the prifoner had entered on
his defence, Nunducomar defired leave to retire from
the court, and to fpeak to me in private. Leave was
givén, and we retited to the further end of the then
court room, which is a very long fpacious room, at
other times ufed as an affembly room. We were fur-
tounded at a diftance by the fheriff’s people. I could
not {peak the language of the country; bhe fpoke no
Englith. We converfed together through the medium
of an interpréter, whofe name was Occermanna, a
perfon in whom he placed confidence, and who afier-
wards afted as General Clavering’s Banyan. He began
by thanking me in flrong terms for the pains 1 had
taken to ferve himh; but told me he was convinced,
from what he faw, that it would be of no avail, as it
appeared to him that the court were decidedly his
enemies ; afligning as a reafon for fuch his opinion, the
diffcrent treatment his witrieffes had met with from the
court, from that which the profecutor’s had; that
therefore it was his intention not to give either the court
or me any further trouble, but fubmit at unce to his
fate. I advifed him ftrongly by ro means to give-way
to any fuch idea ; to reft aflured that the court would
do him juftice; and that though fome things might
appear fomewhat extraordinary to him, who was un-
acquainted with our courts, yet that I had feen nothing
that could warrant any fuch conclufion as he had drawn.
He put it very ftrongly and very folemnly to me,
Whether I did not think his witnefles had been.very
differently treated by the court to what the profecutor’s
had been ? and whether, in my opinion, the court did
not feem againft him ? 1 avoided giving him a direct
“anfwet, but told him, fince it feemed-to have made fo
deep an impreffion or his mind, I would thiak of fome
means of communica'ing the fubftance of what hé-had
faid to the judges; but that it was- a Very delivate

point,
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point, and that I was at a lofs at that mament how to-
do it. . I begged of him, at ail events, to make his
mind ealy, and that when he was bropght back into
court after dinner, I would let bim, kgow what I had
‘determined upan, or dong, This was the whole that
pafled between us. He returned back, inta. gourt, and
thortly afterwards the court rofe for dinners- Lfelt the
extreme impropriety that therz would be in mentioning
any thing of this fort in court, according to my ideas of
it; and 1 had alfo great delicacy, as well as confiderable

"apprehenfions, as to doing it in private. . However, as

1 thought the prifoner’s coming into. court, giving up
his defence at once, and afligning thole publicly for his
reafons, which I was really appreheafive he would do,
would be the worft and moft difagreeable thing that
could happen, I therefore determined on communicat-
ing in private to the judges what had pafled between
him and me. I accordingly, immediately after dinner,
without having then, or at any time finge,. to the beft
of my remembrance, mentioned a word of the matter
to any one, dire&ly or indire@ly, nog.even to Mr.
Brix, joint advocate with me in ihe caufe, went up
ftairs to the judges room (the counlel dined below, the
judges on the fame floor with the court room), fent in a
mellage to the Chief Juftice by bis Chubdar. He came
out to me. Before any thing particular was faid, the
other three Judges, at his defire 3s well as mine, were
fent for out, and all came. I begun by-begging that
no degree of blame might be imputed to me for what 1
was going to mention, folemnly averring, as the fa&
was, that the idea of it had not, directly or indireétly,
originated with or been encouraged by me, but that it
had originated with: the prifoner himfelf, and been
communicated to me when we retired from the Court
that day before dinner ; that it was of a very delicate

natare, and by no means, in my opinion, fit to be

mentioned in Court, and that' ] muft zgain beg not to
dincur their difpleafure, by communicating it.in the
manner 1 then propofed, which appeared to me the
leaft exceptionable; and that 1 would not have offered
to do that, was it not through the apprehenfion that
fomething, which I congeived would be more difégrglg.

' ‘ : able,
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able, might otherwife follow. After a fhort confulta~
tion amofgR themfelves, the fudges determined to hear
me. I then fated to them, as near in fubftance as [
pofibly cowld, what bad paffed as Before mentioned
between Nunducomar and me.—The following was
the fubftance of their anfwer to the beft and utmoft of
my tetnembrance and belief.

tft, That the nature of our defence, after the plain
tale told by the profecutor and his witnefles, was in
itfelf fufpicions.

2dly. That they found the profecutor’s advocates
wholly unequal to the tafk of ¢rofs-examining witnefles,
prepared as ours appeared to have been; and that, had
they-not a&ed, and did they not continue to act, in the
manner they had done, it would be, in effeQ, fuffering
the purpofes of juftice to be entirely defeated.

3dly. That as to any difference of treatment by the
Court between the profecutor’s witneffes and the
prifoner’s; in the firft place, the profecutor’s cafe did
not appeat in fo fufpicious a light as ours did : And in
the fecond, that, penerally fpeaking, I had crofs-
examined the profecutor’s witnefles as far as the cafe
feemed to them to require ; and that they, the judges,
bad in fa&k, where I had left any thing deficient, put to
them cvery queftion which appeared to them neceffary
to elucidate the bufinefs, and anfwer the ends of juftice.

In all 1 have here faid of thejudges’ an{wer to my com-
municgtion, I do not mean to include Sir Robert
Chambers, but only the three others ; and as to them,
I beg leave again to obferve, that I only ftate a fat, and
that not partially. but fully and fairly, the whole of what
pafled on both fides, to the beft and utmott of my remem-
brance and belief, and which I Thould not have thought
myfelf{'uﬁiﬁcd (ftanding in the light I at prefent do) in
concealing, 1 do not remember that Sir Robert Cham-
bers faid any thing at that inftant. He ftaid bebind
when the other judges returned into the room, or took
another opportunity almoft i?mcdiztely afterwards, and
before the Court fat again' that day (I am really not
fure. which, but think the former), of fpeaking to me,
nobody prefent but himfelf and me: He faid that the
communication 1 had made gave him great uneafinefs ;

' ' rK thay
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