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INTRODUCTION.

IT is propofed to take an hiftorical view
of the law of England with regard to
Shipping and Navigation. The increafe of
fhipping, and the improvemert of naviga-
tion, are objefts that have frequently en-
gaged the attention of the Legiflature ; and
various provifions have been made from
time to time, by whith it was endeavoured
to confine, as much as poffible, the trade
to and from’ this country, the employment
of the fitheries, and the conveyance coaft-
wife, to the fhipping and mariners of this

B country



INTRODUCTION:

country alone. The Hiftory, therefore, of
Shipping and Navigation 1acludes in it the
hiftory of the different branches of foreign
and domeftic trade, and of the fifheries car-
ried on either upon our coaft§ or -abroad ;
and we fhall accordingly, in purfuing this
enquiry, be led to confider the laws that
have been made for better regulating thofe
various objeéts of commercial policy.

Bur this, underftood in its largeft extent,
opens to us a field of more {pace and greater
variety than is neceflary for our prefent pur-
pofe ; fome limit muft therefore be fet to our
refearch : in fo doing it is meant to cenfine
ourfelves merely to fuch matters as belong
to /hipping and navigation in the ftricer (enfe
of thofe words, or at leaft in the parliamen-
tary fenfe which they have acquired from the
ufe and application of them in different acts
of parliament. Thus, whatever relates to a
Jhip, and ws qualifications of ozwerfbip, or
built, the mafter who commands, and the
feamen who navigate it, the goods and come
modities, and the places from which it may
import by virtue of fuch qualifications;
all thefe are peculiarly fubje@s of the pre-
{ent Hiftory, and will of themfelves bring
before us the trade and commerce of the

whole
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whole world. But any incidents and cir-
cumftances relating to that trade and com-
merce, and not originating from, or be-
longing to, the precife nature of fuch quali-
fications of the /bip and its navigation, are
extraneous and foreign. Thus the whole
concern of cuftoms and duties being merely
regulations of revenue; the detail for col-
lecting and fecuring fuch revenue, includ-
ing the numerous provifions abouat {mug-
gling ; with an infinitude of other matters
lying within the department of the cuftom-
houfe, are all excluded, as no part of this
work. In fhort, it is intended to touch upon
thofe topics, and thofe only, which compofe
the famous 4% of Navigation made in the
12th year of king Charles the Second, and
which has in its title the fame words in the
fame fenfe in which they are here to be
underftood : An A for the Encoyraging and
Increafing of SH1PPING and NavicaTioN.

Sven is the nature and extent of the
propofed defign; which will comprize a
hiftory of what are ufually termed The A:is
of Navigation. This hiftory may properly be
divided into Three Periods : the Firft con-
taining the laws made from the earlieft ap-
pearance of any fuch, down to and including

B2 the
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the A& of Navigation made in 1651, dur-
ing the time of the Commonwealth. The
Second will commence with the famous A&
of Navigation pafled in the 12th year of
Charles 1I. and will contain all the laws
pafled down to the time of making the
peace in 1783. The Third will commence
after the peace, and contain all the laws
which have been made down to the pre-
fent year 1792.

ArTER we poffefs the text of the law, we
become curious to learn what conftruétion
it has received, and what practice has been
founded upon it. It is intended, therefore,
to interfperfe fuch information relative to
the conftruction and ufage, that has obtained
in confequence of the pafling of the different
Aéts of Navigation, as the beft fearch has
been able to difcover. The place where a
lawyer would naturally look for materials
of this fort, is the books of reports, contain-
ing decifions and opinions of the courts.
This fearch has been made, but it has
not an{wered the expeftations that might
be entertained either from the import-
ance of the fubjett or the lapfe of time,
which promifed many occafions for judicial
difcuffion on thefe laws. All the cafes to

be
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be found in the printed books, from the
time of paffing the At of Navigation to the
prefent moment, do not exceed ten; nor
has repeated inquiry been able to draw forth
- any infarmation of this kind from manu-
fcripts.  One great fource therefore of il-
luftration, and that which principally com-
mands the attention of the profeflors of the
law, is extremely deficient in this branch
of jurifprudence.

Tai1s dearth of recorded judgments muft
furely be afcribed to no other caufe than
that there were very few worth recording :
for it is not to be believed that, among the
" “variety of matter colleted from term to
term in Weftminfter-hall, rbat furnithed by
the laws of navigation fhould have efcaped
without receiving its due portion of at-
tention : and this appears the lefs likely,
when it is confidered that fuch caufes be-
long to the jurifdi&ion of a particular court,
that they are inftituted by a board of reve-
nue, and are advifed and conducted by the
law-officers of the crown. The circum-
ftances attending thefe fuits give them a
very {pecial appearance. There are officers
of an eftablithed board, promoting and
watching the progre(s of them in every

B 3 ftage,
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INTRODUCTION.

ftage, whofe fituation makes it their intereft
to pick up every fuggeftion that can be
added to the ftock of official information ;
and it is not very likely, that any decifion
worth remembering fhould have efcaped
both the general reporters and thofe wha
colle& for the ufe of the cuftom-houfe: if
the latter will not fupply the deficiency of
the former, we may reft fatisfied that it can
be fupplied from no other {ource.

It is in the memory of many perfons, wha
are officially bound to know it, that for
twenty or thirty years back, very few points
of law have been argued in the court .of
exchequer upon any of the Aéts of Navi~
gation. From the experience of rhis pe«
riod we are enabled to form fome judgment
of the preceding; and we may readily be-
lieve, that in former times, as we know it
Isin our own, the generality of fuits ground-
ed upon thefe ftatutes, turned upon fome
point of fact, without any difpute about the
meaning of the law; and from fuch fuits
no legal materials were to be derived for
the information of pofterity.

It might be inferred from this, that the
laws of navigation arc penned with great
clearnefs,
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clearnefs, and are happily exempt from
thofe ambiguities, which have been feen to
cloud the conftru¢tion of other laws, framed
by perfons of the beft learning and expe-
rience. But in truth a want of clearnefs is
not the only nor the moft common caufe of
joubt and difficulty in the interpretation of
aws: they originate from other defeéts
han thofe in the laws themfelves: from
he conceit of the parties interefted, and
the weak judgments of their firft advifers.
Such difpofitions and fuch intellects will
eafily perfuade themfelves, that the law
{peaks the language they with it fhould {peak ;
and at any rate they will think it worth try-
ing, whether they cannot prevail witha court
to confirm their opinion. Thefe confidera-
tions have generally had their full effe®
to plunge the parties into a {uit, beforc the
matter comes into the hands of thofe, who
are beft gble to diftinguifh, but who are
then obliged to exercife their ingenuity in-
ftead of their judgement, and to torture and
confound every thing, in order to fupport
what in their clofets they would pronounce
untenable. Yet it is to {uch oggafions as
this, that we are indebted for two-thirds of
the legal argument to be found in the Re-
port-books ; and out of fuch attempts to

B 4 mif+
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miflead and mifreprefent, grow the true
expofition and the real learning of the law.

But the king’s fuits are brought into
court in a different manner: they are, in
the firft inftance, well confidered by the
folicitor of the board of cuftoms, who is
qualified by his daily prattice to form a fuf-
ficient opinion upon the point of law ; they
are ufually fubmitted to the opinion of the
attorney and folicitor general, whofe judge-
ment and difcretion are looked to for ad-
vice and direttion. Thefe officers feel
themfelves refponfible in their profeffional
character for that which they advife and pro-
mote ; and they will always have in view,
that the opinion given in their chambers is
fuch as they need not fcruple to fupport in
public argument. In addition to their own
reputation, they confult likewife the honour
of the crown, whofe rights fhould never be
brought judicially in queftion without a rea-
fonable confidence of fuccefs. While fuch
confiderations have their influence, no
points of law will be hazarded, that do not
appear reglly and fubftantiaily to contain
doubt and difficulty.

Ir
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Ir few determinations of courts are to
be found on this fubje of Shipping and
Navigation, there is not wanting informa-
tion of another kind. This is from the
opinions,_ of law-officers, which have been
taken from time to time ever fince the reign
of Charles the Second, by the board of
cuftoms, for the direction of themfelves and
their officers in points of praétice as they
arofe. Wherever this can be obtained, I
fhall endeavour to make it fupply the de-
ficiency of judicial martter, in expound-
ing and illuftrating the laws made by the
Legiflature.

T Am aware that the fcrupulous dignity
of the law of England has not been accuf-
tomed to receive, as authorities, any thing
lefs than the opinions delivered by judges
upon the bench; the arguments of counfel
in court, and their opinions at chambers,
are placed among thofe extrajudicial and
private marters that are wanting in the ef-
fential quality which fhould conftitute a
juridical authority. But it may be faid, with
due deference to the oracles which fpeak
1n our courts, that the opinions of lawyers
have an advantage which zbofe have not;
they come down to us in the writing of the

author,
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author—his own meaning conveyed in his
own words ; the opinions of courts, on the
other hand, are ufually conveyed by ftand-
ers-by; and the cleareft judgement may,
in after-time, be brought in queftion from
the inaccuracy of contradittory reports.
Indeed I can entertain no doubt but an
opinion afcertained to be really given by a
perfon filling the office of king’s attorney
or folicitor upon points of revenue and
rights of the crown, will be received by
lawyers as a very high authority ; and I
fhall think myielf very fortunate in having
had an opportynity to bring together a can-
fiderable degree of information from mate-
rials of that fort,

Wit thefe helps from the decifions of
courts, and the opinions of law-officers of
the crown, it is hoped fome light may be
thrown on the adts of parhament, which are
the object of this Hiftory.

PART
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Firft At of Navigation— Petition of the Com-
mons on the Cerrying Trade—~—dn Eafement in
Duty for Euglifh Ships—Stat. §. Eliz—
The Fifberies encouraged—The Coafling Trade
—The Plantation Trade—Aft of Naviga-
tion 1651,

HE firft provifion made by parliament
that can be claffed under the denomi-
nation of a Navigation-Ait, is ftat. 42. Ed. 3.
c. 8. which enated, that all thips of Eng-
land and Gafcoigne which came into Gaf-
coigne, fhould be firft freighted to bring
wines into England beforeall other. But this
preference (fuch as it 1s) being enjoyed in
common with the people of Gafcony, who
were then the king’s fubjets equally with
tLe Englith ; and the Englith being attually
reftrained by anether part of the aét from
going to Gafcony to buy wines, which were
to be brought only by the Gafcons and
other

PART
| S
42 ED.IL
A« D. 16
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43- ED. 1IL. TQ
A. D. 1651,

Firft At of
Naviganon.

A HISTORY OF THE LAW OF

other Aliens, this has not been confidered
fufhiciently favourable to Englifh fhipping
to be ranked among the Acts of Naviga-
tion. '

Tuat which has ufually been deemed
the firlt A¢t of Navigation, is ftat, g. Rich. 2.
ft. 1. c. 3. which is exprefled in the be-
ginning of it to be made for the increafe of
the navy of England, whick was then greatly
diminifbed.

It was thereby ordained, that rone of the
king’s liege people thould from thenceforth
fhip any merchandize in going out, or
coming within the realm of Engiand in’
any port, but only in fhips of the king's
liegeance, under the penalty of forfeiting all
the merchandize fhipped in other veffels,
or the value thereof; a third part to go to
the informer, or, as it is exprefled, ‘‘ the
“ perfon who duly efpicth and duly proveth
““ any offence againft that ftature."”

Bur this attempt to encourage Englith
fhipping feems to have been made before
the actual ftate of our navigation would
quite warrant it ; for in the very next fef-
fion of parliament it was enacted, by ftat.

6. Rick.
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6. Rich. 2. c. 8. that the {aid law fhould only
take place *‘ as long as fhips of the faid
“¢ liegeance were to be found adle and fuf-
“¢ ficient in the parts where the mercharits
- %¢ happened to dwell.” Again, in the 14th
year of that king, the fame regulation was
repeated by parliament; but it was on that
occafion accompanied with a qualification
which fuggefts an important obfervation
upon thefe laws of navigation; for when it
was enacted by ftat. 14. Rich. 2.¢c.6. “ that
¢¢ merchants of the realm of England fhould
¢ freight in the faid realm the thips of the
¢¢ faid realm, and not ftrange fhips,” this
provifo was added, fo that the owners of the
- Jaid Jbips take reafonable gains for the freight
of the fame. 1f, therefore, Englifh fhips
could not be got, or if the owners demanded
an unreafonable freight, foreign fhips might
ftill by law be employed.

From thefe conceflions and qualifications
it 1s feen how early our anceftors felt, that
thefe beneficial regulations, with all their
advantages, contained in them the incon-
veniences and mifchiefs of a monopoly ; and
that the navightion and fhipping of the
country could not be favoured without ex-
pofing its trade to fome degree of burden

and

13
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rart 1. and reftraint. Indeed it will be found,
as.zo.m.ro from the wording and tenor of various fta-
4 0. 1651 gutes made on this fubje&, that the A&ts of
Navigation werc regulations more of a po-
litical than commercial nature ; and that the
whole advantage to be derived therefrom
was intended to center in the navy of Eng«
land. We fhall find, in all fubfequent re-
gulations, that the object in view is the ins
creafe of fhips and not of commerce,and that
the intereft of the latter is made frequently
to give way to that of the former.

THERE appears to have been no ftatute on
this {ubjeét from the reign of Richard II. till
the reign of Edward IV. when it wasena&ed
by ftat. 3. Edio. 4. c. 1. among other’'regu-
lations refpeting the trade of wool, that
no perfon inhabiting within the realm of
England, other than merchant firangers,
fhould freight nor charge within the realm
any fhip or other veflel of any alien or
firanger with merchandize to be carried
out of the realm, nor fhould bring any
into it, if he could have fufficient freight
in the fhips or veflels of denizens,” or pain
of forfeiting the merchandize, half to the
king and half to the perfon feizing. But
this provifion in favour of Englifh fhipping

was
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was to laft no more than three yearss and
we find no other ftatute on this f{ubject dill

the reign of Henry VIL

Bur in the mean time a petition made
by the commons in patliament in the
18th year of Henry 6. is well worthy of
notice. It was there prayed, that thence-
forward no Italian, or other merchant of
the couptries beyond the Straits of Mo-
rocco, fhould feil in this realm any other
merchandize than that of the countries be-
yond the Straits, on pain of forfeiture there-
of. And the reafon there alledged for fuch
a regulation is, that fince the Italian mer-
chants had become carriers of the commo-
dities of Spain, Portugal, and other coun-
tries without the Straits, in addition to the
produ¢tions of the countries within the
Straits, thofe articles were not brought in
fuch abundance, nor were they {fold fo
cheap as when they were brought by the
merchants of thofe countries refpeively,
or were fetched: by the merchants of this
country in their own fhips; the confe-

x5
PART L.

L"——'V-#
42.ED. 111 0@
A.D. 16584

Petition of the
Commons on
the Carryi
Trade, i

quence of which was, not only the decreafe

of the kidg’s cuffoms, and the depreciation

of the merchandize of this realm, but alfo

a great hurt to all the navy'of the realm.
Sven
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SucH are the mifchiefs - which were meant
to be remedied ; and the benefits the com-
mons propofed by the regulation thus pray-
ed were ftated to be, that the countries
without the Straits would be more defirous
of peace and friendfhip with England, in
order that their merchants might have
fafe-conduét to bring. their goods hither;
and that our merchants carrying the goods
of this country themfelves might fell them
at the firft hand, and fo make greater pro-
fits. They prayed this might pafs into a
law for ten years; but the king did not afs
fent to it (a). In this parliamentary docu-
ment we difcover a branch of the naviga.
tion-fyftem begin to difclofe itfelf ; namely,
the confining of foreign fhips to carrying
the productions of the country to which they
belong.

It is another branch of the navigation-
{yftem to give fome favour or preference to
articles of merehandize, if imported in fhips
of this kingdom. An experiment of this
fort likewife made its appearance in the be-

(a) Rolls Parl, 18. Hen. 6. §59. The great increafe
of Italian merchants at this time led to fat. 1. Rick. 3.
€. 9. for reftraining them and their trade.

ginning
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ginuing of the reign of Henry VII.; and the
liament, in adopting this principle, carried
it at once to the extremeft length by prohi-
biting all commodities of a certain defcrip-
tion, that were not fo impoited ; for it was
enatted by ftat. ¥. Hen. 7. c. 8. that no onc
fhould buy or fell within this realm, Ireland,
Wales, Calals, or the Marches thereof, or
Berwick, any manner of wine of the growth
of the Duchy of Guienne or Gafcony, but
fuch as fhould be adventured and brought
in an Englifh, Irith, or Welfhman’s f(hip,
the mariners of which were Englifh, Irifh,
or Welfhmen, for rhe moft part, or men
of Calais, or of the Marches of the fame,
oh forfeiture of fuch wine; half to the
finder of the forfeiture, the other half to
the king.

Tuis ftatute is introduced by a preamble
exprefiing the decay of the navy and 7ke

*1

PART Is

42.FD.IIL Tﬁ_
A, D. 1654,

idlenefs of the mariners, and that if the {fame

were not reformed, the realm would not be
of ability and power to defend itfelf. Con-
formably with the folicitude there expreffed
concerning the employment of mariners,
this a& required,’ for the firft time, that 7be
mariners, as well as the thip, fould be of this
country. :

(0N THIs
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#%.ED. 111, TO
A. D, 1651,

HISTORY OF THE LAW OFf

Turs ftatute, which deferves remers
brance for having brought forward two
principles of our navigation-fyftem that
have been applied, with fome variation, on
numberlefs occafions in later times, was an
experimental regulation, and to endure
only to the next parliament. In the next
parliament it was revived by ftat. 4. Hen. 7.
c. 10. with fome alterations ; namely, it
was extended to the article of woad called
Thouloufe woad. The forfeiture was laid
not only on the article when bought and
fold, but when conveyed or brought in.
The thip was to belong to the king, or
fome of his fubje@ts of England, Ireland,
Wales, Calais, or Berwick, as owners, pof-
fefors, or proprietaries; and inftead of re-
quiring the mariners for the moft part, it re-
quires the mafter (a) and mariners, for the
moft*part, to be men of thofe places.

Tais ftatute contains a provifion of the
fame nature with the ftatutes of Richard II.
and the temporary a& ftat. 3. Edw. 4. c. 1.
¢ No perfon inhabiting within this realm,

(a) The expreflion in the ftatute is, < The mafter
“ sunder God, and the mariners,” &c. Bills of lading
wfvally begin, * Shipped By the grace of God.”

¢ other
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¢ other than merchant ftrangers, fhall

9
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“ freight or charge within this realm, or o o m.ir!_'
¢ Wales, any fhip or other veflel of any #2165

“ alien or ftranger with merchandize, to
“ be carried out of, or brought into, this
“¢ realm or Wales, if he may have fufficient
‘¢ freight in fhips of denizens at the port
¢ where he makes his frcight, on forfeiture
“ of the merchandize, half to the king,
“¢ and half to the perfon feizing the fame.”
There was a provifp that merchandize
brought in contrary to this act, in cafes of
ftrefs of weather, or enemies, fhould not
be liable to forfeiture, {o as the owners
made no f{ale thereof, otherwife than

for viGuals and neceflary repairs of the
thip.

Tag ftat. 1. Hen. 4. had, at the clofe of
it, a faving of the king’s prerogative. No
fuch refervation was made in ftat, 4. Hen. 7.
But, notwithftanding, we find that many
licences were obtained, both by aliens and
denizens, in the reign of Henry VIII. for
bringing in wine of Gafcony and Guienne,
and Thouloufe woad, contrary to ftatute;
and thefe licencts were expreflly declared
void by ftat. 7. Hen. 8. ¢, 2.; with a faving,
however, in favour of fuch as fhould be

Caz2 executed
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parT 1. executed before a certain fhort day then to
\.n-‘-v—-_’

4t.ep.urn.To COINC.
4. D, 1651,

TrE decreafe of fhipping and mariners
was again made a {ubje® of complaint by
parliament in ftat. 23. Hen. 8. c. 7.; by
which ftatute the parliament made no new
regulation, but contented themfelves with
reciting ftat. 5. Rich. 2. ftat 6. Rich. 2. and
ftat. 4. Hen. 7. which they declared fhould
ftand in full force and effe¢t. This at
being made to continue only to the laft day
of the next parliament, it was thought pro-
per by ftat. 32. Hen. 8. c. 14. 1ntruled,
Ai A2 for the Maintenance of the Navy of
England, and for certain Rates of Freight,”
again to confirm the faid ftatutes, 1n the
fame manner as had been done by ftat.
23. Hen. 8. c¢. 7. In order better to in-
fure the employment of Englifh fhipping,
this act further ordains a certain price of
freight between London and the principal
trading towns of Europe; which price was
not to be exceeded, except in times of

CINC Y

war.
Anesementin - IT (eems,aproclamationhad beenobtained
duty for En- £ he C 5 h &
glifh thips, romtne Lrown, granting to merchant {tran-

gers, for a certain time, the privilege of ime

I FEEG6 D |&]10f2010 """

W s HAHTaT
Motisml Librarv. Koliara
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porting and exporting merchandize, on
paying the fame cuftom and fubfidy as na-
tural-born {ubjefts. This liberality of the
Crown was qualified by the prefent ftatute,
which confined it to fuch articles as were
imported or exported in any jfbip, bottom, or
veffel of this realm of England, commonly called
an Englifh fbip, bottom, or wveffel; which is the
firft inftance of an eafement in duty made
1a favour of Englith fhips. But to this was
fubjoined a provifo, That fhould no fuch
Englifh thip be at the port, and the mer-
chant gave notice thereof to the Lord Ad-
miral, or his deputy, or if none fuch were
refident at the port, then to the cuftomer or
comptroller, and obtained from him a cer-
tificatc, under his feal, of fuch lack of
Lnglith fhips, he might then freight any
foreign fhip in the port, and have the be-
nefit of the proclamation.

To facilitate the execution of this a&,
owners of Englith thips were diretted to af-
fix a notice in fome public place in Lom-
bard-ftreet, for the {pace of feven days, of
their intention to fail, and the voyage they
meant to make.* Provifions were made for
the fpeedy departure of fhips, fafe ‘cuftody
of goods committed to their care, and the

C3 due
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due performance of their engagement, by
a complaint and hearing, in a fummary
way, before the admiral, his lieutenant, or
deputy.

Svca were the endeavours ufed by this
parliament to recommend, and gain a pre-
ference for Englifh thipping. But the com-
petition between commerce and navigation
had various fuccels; and we (hall {ee in the
next reign that a turn was given to the
former in prejudice of the latter. In fiat,
5. & 6. Edw. 6. c. 18. we are told, that fat.
4. Hen. 7. was fuppofed to be made for the
maintenance of the navy, and in good hope
that the articles there mentioned would be
obtained cheaper; but, on the contrary,
thofe articles daily fold dearer, *‘ and the
¢ navy was thereby never the better main.
““ tained.” -The prefent ftatute accordingly
provides, that in future, between the firft
day of February and the firlt day of Oftober,
any perfon, being of the parts or countries
in amity with our fovereign, might bring in
thofe wines, or wines of any other parts of
France, or Thoulonfe woad, in what{oever
fhips, crayers, or boats, whoever might be
ovwner (beihg of parts in amity with our

: fove.
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fovereign), and whoever might be the
mafter or mariners ().

Tue expeCtation expreffed in this ftatute
to obtain foreign goods cheaper when the
carrying of them was granted as a monopoly
in favour of Englith (hipping, was rather
fuch as would be held our by interefted
perfons who feek a privilege, than enter-
tained by wife men who look on, unlefs in
times when the nature of commerce is very
little underftood.

THE caufe of commerce was backed by
the jealoufy of foreign ftates, who retaliated
our prohibitions to freight foreign fhips,
by making penal laws againft fuch as thould
thip goods out of their countries in any
other than the veflels of the country. This
point was taken into confideration by the
parliament at the beginning of the reign of

(a) By ftat. 23. Hen. 8. c. 7. (e&. 2: no winex of
Gajeony or Guigane, or any manner of French wines, were
to be landed between the Feaft of St, Michae! the Arch-
angel and the Purification of Our Lady. This a& was
expired when the ftat. §. & 6. Edaw. 6. was pafled, other-
wife the time here llmlted for importing would in effe&
have been no limitafion at all, but an entire permiffion,
Ruare, 1f that prohibition of ftat. 23. Hea. 8. was con.
tinyed by any other fatute ?

C 4 queen
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queen Elizabeth, and by fat. 1. Eliz. c. 13,
a formal repeal was made of ftat. 5. Rich. 2.
and ftat. 4. Hen. 7.; and thereby it was
hoped to conciliate the friendfhip of our
neighbours, who were running the fame
race with us in navigation and commerce.
But that the intereft of navigation might
not be wholly abandoned, another mode
was attempted, by which iz was intended,
with lefs envy and more appearance of
equity, to accomplifh a like end. To pre-
vent a fraudulent practice, which then had
obtained, of fubjedts entering the goods of
ftrangers in their own names, and fo de-

-frauding the Crown of the aliens’ duties,

the following regulation was made ; which,
under the matk of revenue, {eems to have
nothing in view but re-eftablithing the
fpirit of the Navigation-Acts repealed in
the foregoing claufe. It was enaced, that
all owners of merchandize, who in time of
peace, and when there was no reftraint
made of Englith fhips, thould embark, thip,
lade, or difcharge, by way of merchandize,
any wares or merchandize (maft, raffe,
pitch, tar, and corn only excepted) out of,

_or into any fhip, bark, hoy, veflel, or bot-

tom, whereof the queen, or fome of her
fubjects of this realm, were not pofleffors and
' pro-
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proprietors, and the mafters and the mari-, rarTr.
ners for the moft part fubjeéts of the queen, m
thould pay the fubfidy and cuftom for the *P- *6s%
{ame, as flrangers and aliens born.

Tuus, by the laws repealed, all fubjets
were required to import and export in En-
glith fhips; by the prefent law, all fubjeéts,
who imported or exported in foreign fhips,
were liable to pay the aliens’ duties. Iris
true, the former ats were enforced by for-
feiture; but the aliens’ duties, though a
lefs {an&ion, were motives f{ufficient with
men, whofe occupation in commerce habi-
tuated them to tht comparifon of every rife
of fall in their profits. The defign and ex-
pectation of the parliament was fairly difco-
vered in the title they gave to this a&t, 4=
Ait for the Shipping in Engli/b Bottoms.

Tue aQ goes on to ordain, that no
hoy or plate owned by an® Englith fub-
je¢t fthould carry merchandize from this
kingdom to parts beyond the feas, on pain
of forfeiting fuch hoy or plate, with all the
munition, tackling, and other necefiaries
pertaining therdto ; a provifion, that pro-
bably was defigned o promote the build-
ing of larger fhips.

Ax
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Ax exception, fimilar to what we have

,,;". o . ro Defore feen, was made to the regulation in

4 D. 1651,

favour of Englith fhips; namely, that the
merchants adventurers, and merchants of
the ftaple, might, at the time of their (hip-
ping cloth and wool, twice in one year at
the moft, from and out of the river Thames,
fhip merchandize in a thip belonging to a
ftranger, or alien, at {uch tumes as fhips
belonging to {ubjelts were not to be had,
{ufficient in number and goodnefsfor the {afe
conveyance of goods to Flanders, Holland,
Zealand, or Brabant, The merchants of
Briftol alfo, who had fuffered greatly in
their thipping by enemics at fea, were al-
lowed ta fhip, within forty miles of their
city, merchandize on board ftrangers’ hot-
toms, without paying other cuftoms than
for merchandize in Englith bottoms,

Tue whole of this aé&t was only of tempo-
rary duration,” namely, for five years; and
{o to the end of the parliament next follow-
ing. But, before it expired, the regula-
tion about hoys was repealed by the Navi-
gation-A& pafled in 5. Eliz. which or-
dained, that Englith hoys'and plates might
crofs the feas as far as Caen in Normandy,
and eaftward as far as Norway. This par-

tial
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tial indulgence was taken away by ftat.

sy

PART L.

13. Eliz. c. 15.; but this laft a&t being t0 4750, 111, ve

continue only to the end of the next par-
liament, when that period arrived, the
provifion of ftat. 5. Eliz. again revived.

‘Tae ftat. 5. Eliz. c. 5. is intitled 4# cas
touching politic Confitutions for the Maint¢nance
of the Navy. In this a& were brought for-
ward two principles of our {yftem of navi-
gation, that have been fteadily adhered to,
under different modifications, ever fince.
One was the encouraging of the fitheries, as
the means of increafing our fhipping and
navigation ; the orher was, the confining
the coafting-trade to Englith fhipping,

Maxy provifions had, before this fta-
tute, been made refpeting the fitheries;
but in none of them had this fubjeft been
taken up with a view to fhipping and na-
vigation. The laws made till towards
the latter end of Edward III. related to
the inland fitheries of falmon and other
river-fith ; as ftat. Weftm. 2. 13. Edw. 1.
C. 47: Butin 31. Edw. 3. provifions were
made about tht fale in market of her-
rings, of which Great Yarmouth was then,
as now, the principal market (2z). Thefe
(a) Stat. 31, Ed. 3. £. 2.¢. 1. Stat. 31. Ed. 3. . 3,

were

A. D, 1688,

The Fitheries
encouraged,



as

PARTI.
A )

HISTORY OF THE LAW OF

were followed by feveral others in the fub.

#2.e0.0070 fequent reigns; in all of which fith was con-

4. D 3b5L.

fidered in the light of victual merely; was
often joined with corn, butter, cheefe, and
the like; and the great anxiety feemed to
be, to obtain a regular fupply, to prevent
foreftalling or regrating, ecither by buy-
ing it at fea, or taking any undue advan-
tage of the filhermen when they came to
fhore, fo as to prevent a fair and open fale
in market, for the fupply of the public on
the beft terms; fuch are ftat. 31. Ed. 3. f1. 2.
c.2. ftat. 31. Ed. 3. ft. 3. flat. 35. Ed 3.6t 1,
fiat. 6. Rich. 2. c. 11. ftat. 25. Hen. 8. c. 4.
among many others. To attain this objet,
encouragement was given by ftat. 6. Rick. 2.
c. 10. (which was enforced by feveral fta-
tutes pafled in after-times, as ftat. 1. Hen. 4.
c. 17. ftat. 14. Hen. 4. c.6.) 10 aliens, being
friends, to bring in fith and fell it in mar-
ket, notwithftanding any privileges or char-
ters granted to others.

In the time of Henry VIIL the parlia-
ment, for the firft time, exprefled an opi-
nion, that the fitheries had a connection
with the ftate of our navigation and mari-
time force. In flat. 33. Hen. 8. c. 2. which
was made for preveating the old pratice of

buy-
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buying fith on the high fea; it is ftated in
the preamble, that many towns on the
coalt of Kent and Suffex had, in former
times, poffefled wealth and grear popula:
tion, owing to their fitheries; that there
was in confequence a building of boats and
thips in thofe parts, and mariners always to
be found for the navy ; laftly, that the mar-
kets were well fupplied with fith, many
grew rich, and the poor were employed.
It then complains, that the fifhermen of
thofe parts had of late thought it more ad-
vantageous to go over to the coafts of
Picardy and Flanders, or to meet the fither-
men of thofe countries at fea and buy of
them with the coin of the realm their fith ;
whereas if they did not fo regrate thefe fup-
plies (which feems to have been the prin-

cipal grievance), thefe Picards and Flemings -

would bring their own caught fith, and fell
it here at a cheaper rate. A penalty was,
by this at, impofed on thofe who bought
fuch filh, and brought it here to market.

ANoTHER ftatute may be mentioned as
bearing a femblance of encouraging the
fitheries. By ftf. 2. & 3. Edw. 6. c. 6.
no toll was any longer to be taken by the
officers of the admizzity from any merchant

or
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or fitherman for-a licence to pafs out 61

4s.5p.m. o Voyages to Iceland, Newfoundland, Ireland,

A. D.16§1.

or other places commodious for fithing upen
the feas.

It remained for the reign of queen Elizav
beth to make fome regulations that would
plainly and materially contribute to render
the filheries fubfervient to the end of thip+
ping and navigation. This was done by the
abovementioned ftat. 5. Eliz. c. 5.

By this ftatute it was enacted, that, for
four years to come, the queen’s {ubjets
might export, in thips and veffels of fubjets,
herrings and other fea fith taken upon the
feas by fubje@s to any place out of the
queen’s dominions, without paying any cuf.
tom, fubfidy, or poundage-money for the
fame. 1In ports, cities, markets, and other
places, none were to fet a pi'icc on, or make
any reftraint, or take a toll or tax of fea fith
taken by fubjects in fhips or veflels of the
fame fubjets ; nor was any purveyor to take
the fame but on agreement with the owner or
{eller (). Nonewere to buy of any itranger,
or out of a ftranger’s bottom, any herring not
being fufficiently falted, packed,and cafked,

(o) Sel. 1, 2. 4.
on
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én pain of forfeiture, except fueh herrings
came in by (hipwreck (2). To promote the
confumption of fifth, various regulations were
made concerning the due keeping of fith«
- days (4), .with other matters conducing to
encourage and recommend the great obje&
of the fithery.

In the courfe of this teign feveral other
regulations were made upon this head. In
ftat. 13. Eliz. c. 11. which alfo is intiruled,
An A for the Maintenance of Navigation, it
was enacted, that no fith taken or brought
into the realm by a ftranger, nor fith com-
monly called Scortith fith, or Flemifth fifh,
fhould be dried within England, to be fold,
on pain of forfeiture thereof(c). Again,
in ftac. 23. Eliz. c. 7. intituled, An A for
the Increafe of Mariners, and for Maintenance
of the Navigation, provifion was made
againft the merchants and filhmongers
fending into foreign parts, and ingroffing
falted fifh, and falted herrings, inftead of
employing our own fithermen; owing to
which, the preamble of the a& fays, two
hundred fail and more of good and fer-
viceable thips, which ufed to trade yearly to

(a) Selt. 6, 7. (6 Se&. 14, 15, 15, t0 23.

(c) Sedt. 4.

Iceland,
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Part . Iceland, had now decayed; and alfo 4
mo great number of mariners and feamen fic
A+Dei6ste for her majefty’s fervice: however, falted
fith might, by this a&, be brought by aliens,

being the real owners therecof. This pro-

vifion was rclaxed by ftat. 27, Eliz. c. 15.

fo as to allow fuch falted fith to be imported

by Englifh fubjeéts, for the ufe of fome of

the northern ports of England, which, it

feems from the preamble of the ac, ufed

to be fupplied with herrings and other fifh

from the coaft towns of Norfolk and Suffolk,

uill the exportation of them had been en-
couraged by taking off the export duty by

ftat. 5. Eliz.; fince which, fo much of that

article was {ent to Zealand, France, and
Portugal, and up the Streights for Il:aly,

that the northern parts of this kingdom fuf-

fered greatly from fcarcity. The alt of

23+ Eliz. was afterwards wholly repealed by

ftar. 39. Eliz. c. 10.; and the reafon given

is, that the navigation of this kingdom was

not bettered, nor the number of mariners
increafed by the prohibition on the importa-

tion of foreign falt filh by our own mer-

chants, and that the natural fubjetts were

not able to furnith a tenth¢part of the realm

with falted fifh of their own taking ; while,

in the mean time, the foreign merchants

only
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only enhanced their prices fince the lateat rarrt 1,
of parliament. ' F urr}xcr, it allec_lged, that mﬁ
confidering the fubjets of this country A p. 1651
might carry out falted fith, it was unequal
not to allow them alfo to bring it in, but
rather to entruft this branch of trade wholly

to foreigners.

By ftat. 1. Jac.1. c. 23. and ftat. 3. Fac. 1.
¢. 12, provifion was madefor encouraging the
fithery of pilchards and fea fith on the coafts
of Somerfet, Devon, and Cornwall. And
this may be confidered as the whole of what
was done by parliarhént, till the A¢t of Na«
vigation, for promoting this branch of em-
ployment for fhips and mariners, which has
been deemed in liter times {o neceffary for
increafing and advancing both.

Wit regard to the fecond principle The Coafting
of the navigation-fyftem brought forward e
by ftar. 5. Eliz. it was enacted, that no per-
fon fhould caufe to be loaden or carried in
any botrom whereof a ftranger born was
owner, fhip-mafter, or part owner, any
kind of fith, viftual, wares, or things of
what kind or nature foever, from one port
or creek of this réalm to another port or
creek of the fame, on pain of forfeiting the
goads fo laden or carried (a).

{a) Sed. 8.
D In
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Ix addition to this, the antient regulatiots

4.0, 1o concerning French wines and Thouloufe

A.d. 1651,

woad, that had lately been repealed, was
revived. No wine coming out of the do-
minions of France, nor Thouloufe woad,
was to come into this realm of England, but
in veflels of which fome fubje&t of the
queen was only owner, or part owner, on
pain of forfeiting fuch wine or woad (a) ;
with an exception in favour of Wales,
the county of Monmouth, and the Ifle
of Man, where ftrangers might bring, in
fhips owned by firangers, any quantity of Ro-
chelle wine,and notexceedinga certain quan-
ity of other French wines, in one year (5).
A permiffion was given to all perfons, being
fubjelts, to export wheat, rye, barley, malt,
peas, or beans, when they did not exceed
certain prices, into any parts beyond fea in
fhips, crayers, or other veflels, whereof Ene
glith fubjeéts fhould be the only owners.

Tris alt was temporary : the part of it
thatallowed the exportation of herrings and
other fith free of duty, was continued by
ftat. 13. Eliz. c. 11. for fix years, but was at
length left to expire : tht other provifions
above-mentioned were kept on foot by the

(@) Se@.11i  (8) Se@. 11,46, 47, 48.

COn-
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continuing acs, ftat. 39. Eliz. c. 18, PARTL

ftat. 1. Fac. 1. ci 25 flat. 21, Fac. 1. c. 280 4200 1. 79
1 A, D. .

ftat. 3. Cor. 1.cC. 4. ftat, 16. Car. 1. €. 4. 13t

Berore we leave this fat. 5. Eliz. c. 5.
it fhould be remarked, that the defcription
which prevailed in the former ftatutes of the
ownerfhip of the veflel, whether Englifh or
foreign, was varied by this a&, which
introduced the alternative of only owner, or
part owner, as well with regard to one as the
other; and inboth cafes it had the effect of
rendering the regulation in favour of Englith
fhips more ftrict.

‘In another a& (z) made in the fame
feflions of parliament, for regulating the
cxportation of corn, the encouragement of
fhipping was ftill kept in view. The a& is
intituled, For the Increafeof Tillage, and Main-
tenance of the Navy. The exportation of
corn is required to be in Englith fhips ;
and this is done in the fame werds as had
been before ufed in ftat. 5. Elin. c. 5. before
noticed,

It was upen the regulations of flat.
5+ £liz. c. g. that the fhipping and naviga-
tion of this country depended for fupport

(a) C.13:
D2 and
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and encouragement till the middle of the
laft century; when a fet of men who had
violated all fcruples and rights to poffefs
themfelves of the government, manifefted a
more laudable courage in defpifing the
delicacy hitherto obferved towards the rival
maritime powers, and refolved, by one
legiflative act, to advance the intereft of
Englifh navigation, in oppofition to all
competition from foreigners of every de-
{cription.

Tue firlt law made at this time for the
advancement of navigation, was one for
promoting the intereft of our foreign plan-
tations, which we fhall from this time per-
ceive to be intimately connected with the
interefts of navigation and of thipping.

Txe plan of colonization, which had been
begun in the reign of James I. had,
all along, been conduéted under the imme-
diate adminiftration of the crown. The
adventurers engaged in the enterprize under
the fanftion of royal charters; and every
thing relating to their fettlement and trade
had been ordered by the King and the privy
council, without any participation of the
Legiflature. In thefe regulations wedifco-

ver
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ver fome traces of the policy then conceived, PART ™
and fince more particularly purfued, with 4.zo. 1110
regardto thetrade of thefediftant poﬁ'eiﬁons i
the ftriking features of which were, to give
encoyragement to their produtions, in pre-
ference to the like articles from other coun-
tries ; and in return for that preference to
require of them, that they fhould fend all
their produétions to this country, and em-
ploy only Englith thipping.

James 1. had unfortunately conceived
a capricious diflike of tobacco, the on-
ly produttion of Virginia, which he him-
felf was fo proud of having fettled. This
novel plant was prohibited by proclamation,
and the Virginia Company were driven to
cftablith houfes in Holland and Zealand,
for the import and fale of theirconfignments,
But the cuftoms which ufed to be received
upon tobacco in this kingdom failing, the
king was willing to come to an underftand-
ing with the Company ; and after this queftion
had been agitated between them and the
crown for fome time, a compromife was at
length agreed upon in 1623, by which
James confented to receive a duty of od.
per pound in lieu of all charges, and the
Company were to have the fole importation,

D3 upon
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upon the exprefs condition, that the whole
production of the colony thould be broughs
to England (4). Again, in 1624 the king
prohibited by proclamation the importation
of tobacco into England or Ireland, except
from Virginia or the Somer Iflands, and ex-
cept in {hips belonging to his fubjets. He
prohibited alfo the planting of it in England
or Ireland, or in the ifles to the fame belong-
ing. As acompentation for thelofs of duties
on Spanith and other foreign tobacco, the
merchandize was to be received by royal
agents, at a {tipulated price, and to be fold
by them for the benefit of the king (4).

Ix the following reign a like policy was
maintained under the authority of royal
proclamations. In 1639, inthe inftrucions
givento fir Willigm Berkeley, thenappointed
governor of Virginia, we find it alledged,
that many fhips laden with tobacco and
other merchandize bad carried thefame from
thence direétly to foreign countries, where-
by the king loft the cuties due thereon, as
nothing was an{wered upon the exportation
in Virginia; the governor is therefore di-
re&ed to be very careful that no veflel de-
part thence, loaded with thofe commodities,

{2) Chalmers Pol. Ann, pa. 52 to 57. (&) Ibid. 6y.
before
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before bond, with fufficient fureties, thould
be taken ro his majefty’s ufe, to bring the
fame into his majefty’s dominions, and to
carry a lading from thence, in order that
the ftaple of thefe commodiries might be
made here ; whereby his majefty, after fo
great an expence upon that plantation, and
fo many of his fubjetts tranfported thither,
might not be defrauded of what was juftly
due for cuftoms on the goods. The bonds
were to be tranfmitted, fo that delinquents
might be proceeded againft. It was af the
fame time given in charge to the governor,
to forbid all trade with any foreign veflels,
except upon neceflity. The governor was
alfo to take bonds of the owners of tobacco,
that it fheuld be brought to the port of
London, there to pay fuch duties as were
due (a). A cuftom-houfe regulation that
we fhall fe¢ was afterwards adopted by par-
liament, and carried into full execution.

Tuus far had the king proceeded, with
the advice of his privy council, to fettle and
arrange the trade between the mother-
country and the plantations. Some few
years after, the parliament, which had then
affumed the fovereign power, taok up this

{a) Chalm, Fol. Ann. pa. 132.
D4 fubje& ;
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fubject; and on 23 January 1646 they

4% ED.UIL. TO paﬁ'ed an ordinance, intituled, Prwrlcges

A. D, 1651,

gramed to feveral foreign Phntarrom.

Ta1s ordinance begins by reciting, that
the planm‘mﬂs in Vi rgmm, Bermuda, Barbadoes,
and other places of America, bad been much
beneficial to this kingdom, by the increafe of
navigation, and the cuftoms arifing from the
commodities of the growth of thofe plantations
imported into this kingdom ; and it recites,
that perfons trading there had been per-
mitced, for their better encouragement, to
tranfport thlther merchandizes and neceffa-
ries for carrying on {uch plan-ations, without
paymg any cuftom for them : for continu-
ing this encouragement it was now ena&ed,
that all goods exported to fuch plantatlons,
for their ufe and fupport, fhould be exported
free of all cuitom orduty whatfoever, except
that they were, for the next three years, to
be fubjec to the excife (). This privilege,
however, was not to apply to exports made
to the plantations in new ﬁmm’ lands. B

(2) There is an ambiguity in the wording. of the
ordinance in this place ; it might be read, * that they

t“were tp be exempt from the excife for the three years.”

A CUSTOM-HOUSE
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A CUSTOM-HOUSE regulation was fub. FarTL
joined, of a fort that will frequently b met 42.e0.u1. e
with in other laws relating to the plantations, ~*:® 5%
Security was to begiven tothe commiffioners
of the cuftoms for really exporting fuch
merchandize to the plantations, there to be
ufed ; and a certificate was to be returned
from thence, within one year after the
lading, of the fhip’s arrival and difcharge in
the plantations. Permiffion was given to
entertain and tranfport to the plantations,
perfons, fubjeéts of this kingdom, who were
willing to ferve and be employed in them,
provided the names of fuch perfons were
regiftered in the cuftom-houfe, and no force
were ufed to take up fuch fervants, nor any
apprentices were enticed to defert their
mafters, or children under age admitted
without exprefs confent of their parents;
and provided a certificate, within one year
of the arrival, thould be returned from the
governor, or other chief officer, that no fraud
was ufed to carry fuch perfon to any other
place.

ArTEerthefe provifionsanotherwasadded,
which more particularly belongs to our
{ubjett, and which is added in the form of a
2rovifo, and was meant as a condition to be

performed
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performed on the part of the plantations, te
intitle them to the benefits intended them
by this ordinance. ‘¢ Provided, That none
“¢ of the faid plantations do f{uffer or permit
¢ any fhip, bark, or veflel, to take in any
¢ goods of the growtl. of the faid planta-
¢ tions, from any of their ports, and carry
¢“ them to any foreign parts and places,
¢ except in Ehgliﬂl bottoms. And in cafe
¢ any of the faid plantations {hall offend
¢ herein, then the plantation fo offending
¢¢ fhall be excluded from the benefit of the
¢ ordinance, and fhall pay cultom, as other
““ merchants do to France, Spain, Holland,
¢¢ and other foreign parts.”

In this manner was brought forward
another principle of our{yftem of navigation,
that of confining to the mother-country
the trade of its colonies and plantations ;
which we fhall fee adopted and completely
fecured in the more permanentand extenfive
policy that was foon to be eftablifhed.

BerorE we come fo that, we find fome of
the foreign plantations, having attached
themfelves to the caufe ofahe exiled family,
had incurred the difpleafure of the ruling
authoriry in this kingdom ; and an ordi-

nance
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nance was pafled by the parliament, 3d Oc-
tober 1650, for difcontinuing any further in-
tercourfe with them, and for declaring them
in a ftate of rebellion. This ordinance is
intituled, Zrade with the BARBADA, VIRGI-
N1A, BERMUDA’s, and ANTEGO, probibited.
This ordinance declares thofe colonies and
plantations to have been planted at the coft,
and fettled by the people and the authority,
of this nation; and that they were, and
ought to be, fubordinate to, and dependent
upon, England ; and had ever fince the
planting thereof been, and ought to be,
fubject to fuch laws, orders, and regulations,
as were and fhould be made by the par-
liament of England. It then alledges,
that divers perfons inhabiting therein had
ufurped a power of government, {eized the
eftates of many, banifhed others, and fet
themfelves up in oppofition to, and diftin&t
from, this ftate and commonwealth ; they
were therefore declared robbers, rebels, and
traitors ; and the parliament forbade to all
‘manner of perfons, foreigners and others,
all manner of commerce, traffic, and cor-
refpondence, whatfoever, to be held with
thofe rebels. Power was accordingly there-
by given to feize and take al! fhips and
goods of perfons trading, or going to trade,

or
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or coming from trading, with them, or
holding correfpondence with, or yielding
them any affiftance. Ships and goods were
not to be embezzled, but to be proceeded
againft in the court of admiralty.

At the fame time the parliament laid a
reftriGtion upon all the plantations in gene-
ral ; which has continued, in fome degree,
to the prefent time. ‘¢ To prevent for the
¢ time to come, and to hinder the carrying
¢ over of any {uch perfons as are enemies
¢ to this commonwealth, or that may prove
¢¢ dangerous to any of the Englith planta-
#¢ tions in America, the parliament doth
¢ forbid and prohibit all fhips of any foreign
¢ nation whatfoever to come to, or trade
““ in, or traffic with, any of the Englifh
¢ plantations in America, or any iflands,
¢ ports,or places thereof, which are planted
¢ by, and in poffeflion of, the people of
¢ this commonwealth, without licence firft
 had and obtained from the parliament or
¢ council of ftate.” And power was given
to feize all foreign fhips fo circumftanced,
and not having fuch licence; and they,
with their goods, were deslared to be prize.

WitH
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With refpec to the plintations in attual
rebellion, power was delegated to the coun-
cil of ftate to grant licence and leave to any
thip of this nation to trade thither, notwith-
ftanding this a&t. The council of ftate

were alfo authorifed to fend a naval force .

thither, and to grant commiffions toenforce
obedience ; andalfo to grant pardons, and
appoint governors, and to do and ufe all
lawful means to fettle and prefcrve them in
peace, till the parliament took further order
therein.

SucH was the nature of the prohibitory
law paffed on that occafion ; and fo early in
the parliamentary hiftory of our colonies
wasa model afforded to be followed in after-
times, when it was judged that the like
remedy fhould be applied for correting
diforders. of a fimilar fort.

BuT the grand fcheme for eftablithing
Englifh thipping and navigation ona footing
of diftinétion that had never been before
attempted, was brought forward in the fol-
lowing' year.

Ta1s was the famous A& of Navigation
pafled by the parliament gth Ottober 1651.
In

45
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In this at we fhall fee the principles, which
had been gradually developing in former
laws, and which had been enforced, re-
pealed, or qualified, according as different
opinions prevailed, and circumftances al-
lowed, now adopted, and expanded to their
full extent, in one fyftem of regulation,
that has fubfilted, without any very material
change in its fubftance, to the prefent day.

THe great object of jealoufy at the time
of paffing this aft was the immenfe carrying
trade poflefled by the Dutch ; and the title of
the act is fuited tothis leading idea, Goods froin
Joreign parts by whom to be imported (a). The
portion of the carrying-trade with our colo-
nies, which the Dutch had obtained, wasthe
moft ferious grievance, and that which the
nation bore with leaft patience. Notwith-
ftanding the engagements, ftipulations,
and rcgulatic;ns, made for confining that
branch of navigation to the mother-country,
it is faid, that in the Weft-India Iflands
there ufed, at this time, out of forty fhips to
be thirty-eight thips Dutch bottoms. The
ardinance fets out with a regulation that was
to ftrike at this abufe; it enadts, That
no goods or commadities whatfoever, of

(a) Vide Scob. A&ts, ann. 1651, cap, 22.

the
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the growth, produétion, or manufatture;

)

PART L.

of Afia, Africa, or America, or of any part 4s.ep.usre

thereof, or of any iflands belonging to
them, or any of them, or which are de-
{cribed or laid down in the ufual charts
or maps of thofe places, as well of the
Englith plantations as others, fhall be
imported or brought into this commona
wealth of England, or into Ireland, or
any other lands, iflands, plantations, or
territories, to this commonwealth belong-
ing, or in their poffefion, in any other
thip or veflfel whatfoever, but only in
fuch as do truly, and without fraud,
belong only to the people of this com-
monwealth, or the plantations thereof,
as the proprietors or right owners thereof,
and whereof the mafter and mariners are
alfo, for the moft part of them, of the
people of this commonwealth, under the
penalty of the forfeiture of the goods, as
alfo of the fhip (with all her tackle, guns,
and apparel) in which the goods fhall be
fo brought in and imported, half to the
commonwealth, and half to the perfon
feizing.the goods and prefecuting them.

Haviwe thus fecured the whole import
of the produtions of three quarters of the
globe

Ay D, 10§,
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globe to Englifh fhips, it goes on to enadt,

&by, 1o Lhat no goods, the growth, production,

AL D. 1651,

or manufacture; of Europe, or of any part
thereof, fhall be imported or brought
into this commonwealth of Englandy
or into Ireland, er any other lands,
iflands, plantations, or territories, to this
commonwealth belonging, or in their
pofieffion, in any fhip or veflel whatfoever,
but in fuch as do truly, and without
fraud, belong only to the people of this
commonwealth, as the true owners and
proprietors thereof, and in no other;
except only {uch foreign fhips and veflels
as do truly and properly belong to the
people of that country or place of which
the faid goods are the growth, produétion,
or manufalture; or to fuch ports where
fuch goods can only be, or moft ufually
are, firft fhipped for tranfportation, under
the {ame penalty as in the former cafe;
and no goods of commodities that are
of foreigh growth, prodution, or manu-
fatture, and which are to be brought
into this comronwealth, in fhipping
belonging to the people thereof, fhall
be by them thipped or bvought from any
other place or country, ‘but only thofe of
their growth, produion, or manufa@ure,

or
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of from thofe ports where the faid goods
und commodities can only, or are, or
ufually have been, firft {Hipped for tranf-
portation, and from none other place or
country, under the like penalty of for-
feiture. By thefe two prohibitions thé
Dutch were cut off from the carryingstrade
of Europe, and our merchants were obliged
to fetch the productions of the reft of the
world fromthe place of their growth, inftead
of buying them in Holland. 1In the fecond
of thefe three provifions we fee that idea
carried into execution which had been
prefled on the parliament by the commons
in 18, Hen. 6. (2), and which was afterwards
actually followeq in the cafe of Thouloufe
woad, and French wines,

To thefe great lines of this act were added
the following provifos :

Firsty This was not to reftrain the im-
portation of the commodities of the Straits,
o Levant feas, laden in the fhipping of
‘this nation, at the ufual ports, or places for
lading them theretofore, within the Straits
or Levant feas; nor Eaft-India commodi-
ties laden in the fhipping of this nation,
at the ufual place for lading in any
part of thofe feas, to the fouthward and

() Vid. ant. pa. 16.
E eaftward
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eaftward of the Cape of Good Hope, als
though they were not of the growth of thofe

places.

Seconory, The people of this common-
wealth might bring, in veflels or fhips to
them belonging, and whereof the mafter
and mariners were of this nation, from
any of the ports of Spain, or Portugal,
goods or commodities that came from, or
anyway belonged to, the plantations ar
dominions of either of them refpetively.

Trirpry, It was not to apply to filk, or
filk wares brought by land from Italy, and
there bought with the proceeds of Englith
commiodities fold for money, orin barter ;
but the people of this commonwealth might
fhip them in Englith veffels from Oftend,
Nieuport, Rotterdam; Middleburgh, Ams
fterdam, or any ports thereabouts, the owner
making oath before the comptrollers of the
cuftoms, or one of the barons of the exche-
quer, that the goods were {6 bought for his
account in Italy.

FourTHLY, Tt was notto extend to bul-
lion, nor to goods taken by way of reprifals,
by thips having commiffion from the coms
monwealth, ' _

Tuvs
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Taus far of foreign trade. The next FPART L
object was the fifberies, in which the rivalfhip m.
and fucgefs of the Dutch had been long * ™%
regarded as a national lofs and difgraces
It was now refolved to give an advantage
and preference to the exertions of our own
fithermen and it was enacted, that no fore
of cod-fith, ling, herring, pilchard, or any
other kind of falted fith ufually fithed for
and caught by the people of this nation,
nor any oil made of any kind of fith what-
foever, nor any whale-fins or whals-bones,
fhould be imported into this common-
wealth, or into Ireland, or any other lands,
iflands, plantations, or territories, thereto
belonging, or in their poffeffion, but only
fuch as thould be caught in vefiels that truly
and properly belonged to the people of
this nation; as proprietors and right owners.

And the fith was to be cured, and the oil
made, by the people of this commonwealth,
under the penalty before-mentioned. Nor
was fuch fith, when caught and cured by
the people of this commonwealth, to be
exported from any place belonging to this
commonwealth in any other thip or veflel
than fuch as truly 2nd properly appertained
to the people of this commonwealth, as
right owners, and wheréof the mafter and

E a2 mariners
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mariners were, for the moft part of them,
Englith, under the like forfeiture.

Tre laft objeCt was the coafling trade, in
which the aft follows the very words of
ftat. 5. Elize It enals, that no perfon
whatever thould load, or capfe to beloaded,
and carried, in any bottom, fhip, or veffel,
whereof any ftranger born (unlefs fuch as
were denizen or naturalized) were owner,
part owner, or mafter, any filh, victual,
wares, or things, of what kind or nature
foever, from one port or creek of this com-
monwealth to another, under pain of for-
feiting the goods and fhip.

Sucn was the fcheme of navigation,
which the bold refermers of that day de-
figned for increafing the naval ftrength and
confideration of this country. It may be faid
to have originated in jealoufy, and to have
caufed the declineand diminution of aneigh-
bouring nation ; but it was founded ina po-
licy, which the neceffities and theadvantages
of an infular firuationfuggefted ; and the na-
tion having, from fupinenefs or ighorance,
permitted an active neighbour fo long to
take a thare in the fitheries and foreign trade
which belonged to us, thought itfelf juftified

in
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in aflerting, at length, its rights, and carry-
ing them into full effe& by this legiflative
a&t. And although this mcafure brought
upon the country an'obftinate and bloody
war ; and though the authority on which it
was founded was unconftitutional’ and
ufurped, yet a plan fo wife and folid was
ftrenuoufly maintained by thofe whoformed
it ; and it was-not fuffered to pafs away with
the tranfient government from which it de-
rived its origin : the great features of it
were adopted, by the lawful government,
at the reftoration of Charles II. when a new
A& of Navigation rofe out of the afhes of
this,- and became the bafis of all thofe laws
that have fince been made for the increafe
of fhipping and navigation,

E 2 PART
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P A RT 1,

INTRODUCTION,

HE f{ccond period in the hiftory of

fhipping and navigation begins with
the reftoration of Charles 1I, In the fta-
tute for laying new duties of tonnage and
poundage on the import and export of
merchandize, provifion was made, in cer-
tain cafes, to give an abatement in the
duty, where fhipping of Englith-built
was employed (2). Bur the great regu-
lation in favour of Englith thipping
was, THE A of Navigation, as it is ufual-
ly called, to diftinguith it from others of
the f{ame policy and nature. This is ftat,
12. Car. 2. c. 18. inuruled, An A for the
Encouraging and Iﬂcreaﬁng of Shipping and
Nawigation,

 Tais adt purfues the policy and detail of
the one made in 1651, ufing fometimes. its

(a) Stat. 12, Car. 2. c. 4.

very
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very words. It has made however fome

55

PART 1.

alterations, and has added confiderably to ia.can.m. 7o

the fcope of the former act. In order to
prefent the regulations of this law in & clear
view, it will be proper to clafs them under
heads. The obvious way to promote the
increafe of thipping is to facilitate its etn-
ployment. The laws of fhipping become
therefore the laws of trade ; and the heads
under which they moft naturally arrange
themfelves, are the trades in which fhips are
employed between the different quarters of
the globe. The laté at begun by defining
that fhips thould be employed in carrying
the productions of Afia, Africa, and Ame-
rica ; which might very properly be called

the Plantation trade. It then proceeded to
the European trade. 'Then it regulated fhips
as farasregarded the Fifberies; and concluded
with the carrying from port to port in this
kingdom, which might be called 1he Coafting
trade, .

- THE new aét has confidered fhipping and
pavigation as they relate to thefe fame
branches of employment. But it has made
two divifions that are importaut. The Plan-
tation trade, as 1 have ventured to call it,
js confidered fomewhat differently, when

E s carried
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carried on with our own plantations, and

1 can-uto When with thofe parts of Afia, Africa, or
4. 01783 America, that belong to other fovereigns,

Again, in the European trade a great di-
ftinction is made as to the productions of
Ruflia and Turkey, and certain enumerated
articles, and as to articles of trade in the reft
of Europe. Thefeare the pripcipal alterations
made id the heads of regulation contained in
the old a&. The new alt contains 2 head
of regulation that had not been entered into
by the old a&t ; namely, for preventing
foreign fhips paffing as Englifh, and for
afcertaining the ownerfhip and built ofe
Englith thips. Other differences in the de-
tail and execution of this {cheme will be
difcovered on a clofer comparifon of thefe
two afts ; but the leading ones juft men-
tioned are as much as nced be noticed at
prefent.

Tuis At of Navigation paffed after the
Reftoration being looked back to as the
origin and great charter of our navigation-
fyftem, upon which all fubfequent laws
may be confidered as comments, 1t feems
moft natural to purfue our‘further enquiries
in the courfe diretted by this a&, and to
clafs the matter of pur work under the heads

1nio
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into which this act is divided. Thefe are, *arT m
the Plantation trade—the trade with Afia, m
Africa, and America—the European trade—the » ™ 3733
Coafling trade—the Fi _[ber:e.s-—-and laftly, of

Britifh fhips.

- Maxi1na thefe divifions of the enquiry,
I {hall begin each with ftating the ground-
work laid by the A¢ of Navigation, and
then follow the changes and improvements
made by fubfequent laws (2).

(a) An a& was paffed in the Scotch parliament for 2
fimilar purpofe in 1661, intituled, 4n Aé for Encouraging
Shipping and Nawigarivk. By this a& goods and commo- *
dities are to be imported by Scotch fhips, or thips of the
countries where the commodities are produccd, with an
exception of the commeodities of 4fa, 4fiica,and America,
and thofe of Mufce and Izaly, until Scots merchants had
aCtual trade to thofe places. A double cuftom was laid
on goods imported in foreign fhips, except fhips of
England or Ireland ; but that exception was to endure
no longer than while Scotch veflels enjoyed the like
benefit of trade within England and Ireland. A
icheme of regiftry and certificate for Scots fhips is alfo
fkerched out in the a& *. The policy and wording of
this a& plainly fhew, that the parliament had our ftatute
in view,

C. 44.
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CHAPTER L

Import and Export in Englifb Ships—Enumerated
Goods— European Goods fent to the Plantations
w—Plantajion Bonds~—Aits of Navigation
enforced~—Relaxed and difpenfed witk~—Stat,
7. & 8. Will, 3.~Navigation Aét relaxed—
Irifb Linens—Rice—Sugar—American Aéls
Stat. 4. Geo. 3. and Stat. 5. Geo. 3. Stat.
6. Geo. 3.—Free Ports eflablifhed—The
Export Trade from Ireland=—=Import and
Export Trade granted more fully—The
Reflraining and Probibitory Aéts— Newfound-
land— Honduras—3$urat, '

n rT o THE firft and grand obje&t in the A& of”

32 c.\& .70
A.D. 1784,
PLANTATION
» TRADE.

Navigation feems to have been ke

Plantation trade. For fecuring this to the
Mother-country, 1t was ordained, that no
goodsor commaodities (hall be imperted into,
or exparted out of any lands, iflands,
plantations, or territories, to his majefty
belonging, or in his poffeffion, or which
may hercafter helong unto, or be in the
poffeflion of his majefty, his heirs, and

{ucceflors,
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fucceflors, in Afia, Africa, or America, in
any other fhip og veflel but in fuch fhips or
veflels-as do truly, and without fraud, belong
only to the people of England or Ireland,
‘ the dominion of Wales,or town of Berwick-
upon-Tweed, or are of the built of, and
belonging to, any of the faid lands, iflands,
plantations, or territories, as proprietors and
right ownersthereof, and whereof themafter,
and three-fourths of the mariners, at leaft,
are Englith, under pain of forfeiting the
goods, and alfo the fhip or veflel, with all
its guns, furniture, tackle, ammunition, and
apparel, one third to the king, one third to
the governor of the land, ifland, plantation,
or territory, where the default was com-
mitted, in cafe the thip be there feized, or
otherwife fuch third part to the king, and
the other third part to the perfon feizing,
informing, or fuing for the fame. Further,
all admirals and commanders of king’s fhips
are authorifed to feize, and bring in as
prize, fhips fo offending, and, to deliver
them to the court of admiralty. And in
cafe of condemnation, one moiety of fuch
forfeiture is to go to fuch admiral or com-
mander, and his company, to be divided as
prizes are ; the other moiety to the king (a).

() Sea. 1.
In
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Iy purfuance of the like policy, it was
moreover ordained, that no alieny or perfon
not born within the king’s allegiance, or
naturalized, or made a free denizen, fhall
exercife the trade or occupation of a mer»
chant or factor in any of the {aid places, on
pain of forfeiting allhis goods and chattels ;
one third to the king, anather third to the
governor, and the other to the perfon in-
forming and fuing for the fame. And to
fecure, as much as poflible, the execution
of thefe laws, it is required, that all go-
vernors, before they enter into their govern-
ment, {hall take a folemn oath to do their
utmoft, that the before-mentioned regula-
tions {hould be punctually and bons fide
abferved ; and a gpvernor wittingly or
willingly negligent in doing this duty is ta
be removed from his government (a).

Havine provided that none but Englifh,
fhips thould carry the plantation-commodi-
ties, it was thought proper, that the principal
articles of them, which are named in the
at, and are therefore called ensinerared,
fhould be carried only to the mother:coun-
try, that fo the profit of bringing themhome,.
and that of garrying them to other parts of

(a) Se&. 24
Europe,
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Europe, if they -were to be carried, thould
center in the mother-country.

Taus no fugar, tobacco, cotton, wool,
indigoes, ginger, fuftick, or other dyeing
wood, of thegrowth, produion, or manu-
facture of any Englifh plantations in Ame-
rica, Afia, or Africa, thall be fhipped, car-
ried, conveyed, or tranfported, from any of
the faid plantations, to any land, ifland,
territory, dominion, port, or f)lace, whate
foever, other than to fuch other Englith
‘plantations as belong tohis majefty, or to the
kingdom of England or Ireland, or princi-
pality of Wales, or town of Berwick-upon-
Tweed, there to be laid on fhore, under
pain of forfeiting the goods, or the value
thereof, and alfo the thip, withall her guns,
tackle, apparel, ammunition, and furniture ;
one moiety to the king, the other to the
perfon feizing and fuing for the fame (4).

Axp to fecure the execution of this res
ftrition, for every fhip or veflel failing from
England, Ireland, Wales, or town of Ber-
wick-upon-Tweed, for any Engiifh planta-
tion in America, Afia, or Africa, fufficient
bond’fhall be given, with one furety, to the

(=) Setl. 18
chief
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chief officer of the cuftoms at the port from
whence the fhip thall fail, in a certain
penalty, for bringing fuch commodities ta
fome port of England, Ireland, Wales, or to
the port of Berwick-upon-Tweed, and there
unload and put on thore the {ame, the dan-
ger of the feas excepted. And in the cafe
af all fhips permitted to come to the pianta-
tions from any other place, the governor is,
in like manner, to take a bond, that the thip
fhall carry her goods to fome other of his
majefty’s Englith plantations, or to England,
Ireland, W_rales, or the town of Berwick«
tpon-Tweed. And if any of the enume-
rated ‘goods are taken on board before fuch
bond in the latter cafe is made to the go-
vernor, or before a certificate in the former
cafe is produced from the officers of the
cuftoms that fuch bond has been duly given
here, the fhip is forfeited, with all her
guns, tackle, apparel, and furniture, to be
recovered as before-mentioned. The go-
vernofs are twice a-year to return copies of
fuch bonds to thechief officers of the cuftoms
in London (a).

TrE parliamernit thewed how much they
confidered the trade of the nation as*intes
sefted in preferving this policy with regard

(a) Sect. 19,
to
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to the plantations, by foon after pafling an
aét which {till more confined their trade to
the mother-country.

By ftat. 15. Car. 2. €. 4. which is intitled
An Ag for the Encouraging of Trade, the fup-
plying the plantations with European goods
was meant wholly to be confined to the mo-
ther-country. In the preamble to this tegus
lation, it is ftated to be with a view of main-
taining a greater correlpondence and kind-
nefs between them and the mother-country,
and keeping the former in 4 firmer de-
pendence upon the latter; for increafing
fhipping and feamen, promoting the vent
of Englith woollen manufactures, making
this kingdom the ftaple both of the com-
modities of the plantations and of other
¢ountries, in order to fupply ticm; and,
laftly, that it was the ufage of other nations
to keep their plantation-trade to themfelves.
After alledging thefe motives, it orddins,
that no commodity of the growth, produc-
tion, or manufature, of Europe fhall be
imported into any land, ifland, plantation,
colony, territory, or place, to his majefty
belonging, or in his poffeffion in Afia,
Africa, or America (Tangier only except-

ed), but what fhall be, bond fide, and with-
out

b |
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PART i1,
S
J3.CARH. T8
A. D. 18y
PLANTATION .
TRADE, =
Européan
Goods fent
the Plantas
tions,



ffisTORY OF THE LAW oFf

-xarT i out fraud, laden and thipped in England,
m Wales, or the town of BerWIck-upon-
Y meamis. Tweed, and in Englith-built fhipping, or

-waapk.  which were, bond fide, bought before a cer-

tain day then paft, and had fuch ceru-
ficate thereof as is required by flat. 13. &
14. Car. 2. c. 11, (an a& that will be no-
ticed hereafter), and whereof the mafter
and three-fourths of the mariners at leaft are
Englith ; and which (hall be carried directly
to the faid lands, iflands, plantations, co-
lonies, territories, or places, and from no
other place whatever, under pain of forfeit-
ing fuch commodities, as fthall be imported
from any other place whatever, by land (2)
or water; and if by water, of the fhip im-
porting them ; one third to the king, anos
ther to the governor where {eized, and ang-
ther to the informer (4).

Tuere is a provifo allowing falt to be
carricd from any part of Europe for the
fitheries of New England, and Newfound-
land ; and wines from the Madeiras, being
the growth thereof; and from the weftern
iflands of Azores, wines of the growth

{'a) Importing by land, is an expreﬂ'on to be found in
other aéts of parliament:

(%) Sed&. 6.
thereof 3
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thereof ; and fervants or horfes from Scot-
land orTreland ; and from Scotland and Ire-
land all forts of victual of the growth or
production of thofe countries refpeétive-

l)f {a)e

To f{ecure the due éxecution of this ac,
ftrict rules are laid down to be carried into
execution by the governors in the planta-
tions, both with regard to importations by
land and by water. They are to take a fo-
lemn oath for the {pecial performance of
this duty, and if they offend therein, they
are to be deprived of their government, and
be incapable of that or any other, and
moreover forfeit 1oool.; a moiety to the
king, the other to the informer (4).

Acailn, by the fame act, a penalty of
lofing his place, and forfeiting the value of
the goods in queftion, is impofed on any
officer of the cuftoms, who fuffers any {ugar,
tobacco, ginger, cotton, wool, indigo,
fpeckle wood, or Jamaica wood, fuftic or
other dyeing wood (being in effe¢t the aru-
cles enumerated in ftat.12. Car. 2.c. 18.),0f
the growth of any of the {aid lands, -iflands,

(a) Sett. 7. (%) Sc&. 8.
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FART IL  colonies, plantations, territories, or places,
bﬁ % = 1
ss.car.a1.Te 10 be carried into any other country or place

,.:;:;.ﬁ.jf;n what{oever, until they have been firft un-
T*ADL.  laden, bona fide, and put on fhore in fome
port or haven in England, Wales, or Ber-

wick ; a regulation which at once cut off

the dire&t trade with Ireland, and indeed

any intercourfe between the colonies them-

felves in thofe articles (a): though, as te

the latter, that does not feem to have been

the conftru&tion the a& received, as will

be {een prefently,

Bur this indire&t way of depriving Ire-
land of the benefit given her by ftat. 12.
Car. 2.c. 18, without expreflly repealing the
provifion refpelting bends therein made,
feems not to have been regarded as an ex-
prefs law would have been. Perfons had
refufed to give bond for landing goods only
in England; or had, notwithftandiag fuch
bonds, carried the goods to Ireland. This
practice went on till ftat. 22. & 2. Car. 2.
c. 26. was made to fet things nght, by an
exprefs declaration of the law. This a&
direfts, that the word Ireland fhall be lefc
out of all bonds takea for any thip failing

(a-) Sect. v

from
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from England, Ireland, Wales, or Berwick
upon Tweed, for any Englifh plantation in
Afia, Africa, or America; and in cafe fuch
thip thall load any of thofe commodities,
they are to be brought to fome port in
England or Wales, or to thé town of Ber-
wick, and be there unloaded and put on
thore: and fo of all other fhips coming
from any other port or place, and permitted
by the At of Navigation to trade thither;
namely, fhips of the plantations themfelves.
The reafon given in the a& for thus ex-
cluding Ireland, is, that it was England
which fuffered by numbers tranfporting
themfelves froin hence to people the plan-
tations.

"I'rE governors of the plantations are di-
rected, before any fuch goods are permitted
to be loaden on board, to take bond to the
value mentioned in the At of Navigation,
that the fhip fhall carry the goods to fome
other of his majefty’s Englith plantations,
or to England, Wales, or the town of Ber-
wick upon Tweed ; and the penalty of far-
feiture of the fhip jsinfli¢ted, if the goods
are loaded without fuch bond, or without
a certificate from England of fuch bond

F2 having
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having there been given, or if the bond is
not complied with (a).

Because many fhips belonging to the
plantations ufed to carry goods to {everal
parts of Europe, and there unload them,
the act directs all governors to make a re-
turn once a-year at leaft to the officers of
the cuftoms in London, or to fome perfon
that fhall be appointed to receive the fame,
of a lift of all fhips lading fuch commodities,
and alfo of all bonds fo taken. And in
cafe any fhip belonging to his majefty’s
plantations having on board any {ugars,
tobacco, cotton, wool, indigo, ginger,
fuftic, or other dyeing-wood, fhall be found
to have unladen in any port, or place of Eu-
rope, other than England, Wales, ortown
of Berwick, it is to be forfeited ().

THE territory of Tangier, which came to
his majefty by marriage with a2 daughter of
Portugal, was deelared not to be a planta-
tion belonging to his majefty in Afia, Africa,
or America, within the meaning of this
and the former aés (¢). '

(a) Seit. 11, (b) Seft. 13, (¢) Selt, 14.

Tue
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THE contraband trade carried on by.

plantation-thips in defiance of the A& of
Navigation, was a fubject of repeated com-
plaint : it feems, they not only carried
goods to Europe, but vended them at fea
to the fhipping of other nations, which
brought them to Europe. The a& ftates
this to be a great grigvance, confidering the
feee trade they enjoyed at home from one

plantation to another, lading and unlading.

thefe commodities without paying any cuf-
tom; while in this kingdom thofe articles
could not be confumed, butafter paying
heavy cuftoms and impofitions: it was al-
ledged, that the cafe of fupplying themfelves,
and the great increafe of their trade and navi-
gation, ought to content themwithout engag-
sng in this illicit traffick with Europe.

To prevent this in future, it was ordain-
ed, by ftat. 25. Cur. 2. c. 7. thatif any fhip
thould come to take on board thofe commo-
dities, and bond was not firft given with one
{ufficient {urety for bringing them to Ena
gland, Wales, or the town of Berwick, and
to no other place, thofe commodities fhould,
before the lading of them, be fubjett to cer-
tain duties of cuftom therein mentioned ;
and if the party had not ready money, the

F 3 officer
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officer might take a portion of the commo-

m.car o dities in lieu thereof(s), Thus was the

A.D. 1783,
PLANTATIOR
TRADE.

parliament of England induced to lay du-
ties on the export-trade from one planta-
tion to another, in order to prevent an un-
lawful export to Europe of the enumerated
articles. ‘

As the plantations were combined with
the interelts of fhipping and navigation, fo
was that grand article of produce, tobacco ;
and in the fame manner as they had been
coupled in the proclamations of king James,
and king Charles, they were now united in
feveral provifions made by the Legifla-
ture (4). In the fame feflions in which the
A& of Navigation was pafled, it was ena-
ed by ftat. 12. Car. 2. c. 34. that no one
fhould plant tobacco in England, Wales,
Guernfey, Jerfey, Berwick, or in Ircland,
on pain of forfeiting it, or gos, for every
rod of ground fo planted. This penalty
was jncreafed to 1cl. by ftat. 135. Cor. 2,
¢. 7. f. 18.  And becaufe this was not found
fufficient to reftrain the cultivation, it was

fa) Se&. z.

¢4) For the many proclamations about tobacco, whe-
ther importing or planting it, fee Chalm. Pol. Ann.

B 129,
further
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further provided by ftat. 22. & 23.Car. 2. ParTm.
c. 26, fe&. 2. that conftables {hould {earch m
out and make prefentment at the feffions, >, > 783
of all perfons who had planted tobacco, or  TraPE.
were the immediate tenants of lands o plant-

ed : f{uch prefentment was, after filing, to

be confidered as a conviction, unlefs upon

notice thercof the party traverfed it at the

next {eflions. Conftables are authorifed, by

warrant from a juftice, to pluck up and def-

troy all tobacco; and there is a penalty on

conftables neglecting to do this duty (4).

This at is continued by ftat. 5. Geo. 1.

c. 11. during fuch time as the act of tonnage

and poundage, ftat. 12. Car. 2. C. 4. Is
continued, and no longer.

In fuch manner was the trade to and
from the plantations tied up, almoft for the
fole and exclufive benefit of the mother-
country. But laws which made the in-
tereft of a whole people {ubordinate to that
of another refiding at the diftance of three
thoufand miles, were not likely to execute
themfelves very readily ; nor was it cafy to
find many upon the fpot, who ceuld be de-
pended uvpon for cariving them into exe-
cution.

(a) Sc&. 3, 4:

*Fg4 Tax
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TrE government was not flack in em-
ploying thofe whofe fervice they could
readily command.

IMmEDIATELY after paffing the A& of
Navigation, the lord admiral was ordered to
give in charge to all the commanders of the
king’s thips fpecially to attend to the exe-
cution of this aft. As accafions called forit,
fimilar orders were made upon the reft of the
king’s officers. It having been fuggefted,
that divers fhips laden at Barbadoes were
gone to Holland, and that it was common
for the fhips of Holland to bring to the
port of London, and other ports, goads
probibited by the aét in  Holland-veflels, it
was ordered, the 1gth of Auguft 1662 (a),
by the privy council, that the lord trea-
furer fhould diret the commiffioners and
farmers of the cuftoms to take care to fee
the execution of that part of the a& which
is to prevent fhips loading in the planta-
tions going to foreign parts without firft
touching in England.

WE find the lords of the commuictee of
council for the plantations wrote a circulay
letter on the 24th of June 1663 to the go-
vernors of theplantations, calling upon them

{a) Counc. Regift. .
in



SHIPPING AND NAVIGATION,

in very ftrong terms to do their part in en»
forcing the regulations of this law., It is
there alledged, that perfons traded from
Virginia, Maryland, and other plantations,
both by fea and land, as well into the
Monadoes ({o New-2ork was then called) and
other plantations of the Hollanders, asinto
Spain, Venice, and Holland; which was oc-
eafioned by the negletts of governors, in not
taking a view of foreign-built thips coming
in, to fee ifthey had a certificate of their be-
ing made free; as alfo in not duly taking
bond for carrying goods to England or Ire~
land, or to another Englifh plantation.
Thefe bonds had not been regularly taken
and tranfmitted; and the governors were
now commanded to tranfimit twice a-year a
perfe&t account of all thips that loaded,
and copies of all fuch bonds, on pain of the
penalties inflited by the act being enfoi-
ced againft them; ““ it being,” asthe letter
concludes, ‘“ his majefly’s pleafure, that
this faid law be very ftrictly obferved,
in regard it much concerneth the trade
of his kingdom (a).”

But the laws of navigation were no-
vhere difobeyed and conwemned f{o openly
(a) Chalm. Pol. An. z6o.

as

73

PARP II.

2. CARIL. TO
A. D. 1733.
FLANTATION
TRADE,



14
PART 1.
—
12. CAR.ILTO
A. D. 1783,
FLANTATICN
TRADE,

HISTORY OF THE LAW OF

as in New England. The people of Maffa.
chufetts Bay were from the firft difposed to
a&, as if independent of the mother-coun-
try ; and having a governor and magiftrates
of their own choice, it was very difficult to
enforce any regulations which came from the
Englifh parliament, and were adver{e to their
colonial interefts. Their agents however,
who were fent over to negociate their affairs
with king Charles’s minifters, knew too well
the neceffity of temporifing, not to {ubmit
themfelves in every thing to the order of the
privy council. When the Boftoners were
charged with refufing to publith the ftatute
of frauds of the ftat. 13. & 14. Car. 2. and ftar,
25. Car. 2. and the king’s different proclama-

- tions for better obferving the acts of trade;

and with imprifoning the officersof the king’s
cuftoms, and not fuffering them to plead the
general iffue in actions brought againft them
for what was done in the execution of their
duty; theydenied the charges, and maintain-
ed the difpofition of their principals to obey
the laws, in the fame manner as the reft of
hismajefty’s fubjets. They alledged asan in-
ftance, an act paffed by the general court of
Bofton in the year 1676, in porfuance of
one of his majefty’s proclamations for ens

| forcing
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forcing thefe very A&s of Navigation; in
the preamble of which a& it was declared,
that they had not before been advertifed of
his majefty’s pleafure, But to this it was re-
plied, that they had long before been ad-
vertifed of his majefty’s pleafure herein from
the circular letter of 1663, the receipt of
which circular letter was acknowledged in an
act paffed by the general court in 1663, and
printed in 1672, and publicly known, and
in every one’s hands at the time of the de-
claration made in the act of 1676. In minds
fo tempered, obedience and difobedience
were much the fame thing, as to the in-
terefts of the mother-country (a),

BuT the regulations of thefe laws were
received even by thofe colonifts who were
attached to the fovereignty of the mother-
country, with grudging and difcontent.
The complaint made by Sir William
Berkeley, the governor of Virginia, ina let-
ter of the 2oth of June 1671, is convey-
ed in words very expreflive, and fignificant:
¢ Mightyand deftrutive have been the ob-
¢ firuftions to our trade and navigation by
“¢ that fevere a& of parliament, which ex-
¢ cludes us from having any commerce

() Journ. Comm. for Trade.
“ with
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with any nation in Europe but our own,
{fo that we cannot add to our plantation
any commodity that grows out of it, as
olive-trees, cotton, or viness befides this,
we cannot procurc any fkilful men for
our own hopeful commocdity of filk; and
it 1s not lawful for us to carry a pipe ftave,
or a bufhel of corn, to any place in Eu-
rope out of the king’s dominions. If this
were for his majefty’s fervice, or the good
of the fubject, we thould not repine, what-
ever were our fufferings; but, on my foul,
it 1s the contrary for both; and this is the
caufe, why no fmall or great veflels are
built here. For we are moft obeaient ta
all laws, whillt the New-England-men
break through them, and trade to any
place that their intereft leads them to. ¥
know of no improvement that can be
made in trade, unlefs we had liberty ta
traniport our pipe ftaves, timber, and
corn, to other places befides the king’s
dominions (4).”

Acarn, in 1676 the ifland of Barbadoes

complained to the committee of plantations
of the acts of trade as gricvances, inaf-

(4) Chalm, Pol. An. 3z7.
much



