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* GHAP. ¥XV. (withoit referving any thing to himfelf), ‘bt e the
J -m-,w_ﬁugxﬁd IIL. by:henmudmo&ﬁﬁﬂdﬁﬂ&,m
. "EPW. IV. fuch proportion to each of thofe objells, as feemed good
to the perfon diftributing. It is made a queftion by Lynd-
wood, whether under the defcription of confanguinei or
propinguiy any thing could be demanded de jure by baftards
:nd ﬁmnous children which he anfwers himfelf in the ne-
: but he thinks they ought to be confidered uner
‘ﬂm‘hghtof poor perfons, and fhould be provided for per
viam eleemofyna.
Sucn was the rule of the ecclefiaftical law refpe&mg
. the diftribution of intcftates’ effefls, if that can be called
2 rule which was no direltion, and that law which had
no fanétion to enforce it ; for the proportion to be affign-
ed to each of the obje@s intended to be benefited, is no -a
where afcertained.  This was to depend, firft, on the dif-
cretion of the adminiftrator ; and, fecondly, on that of the
bithop, to whom he was to be accountable 5 andthe per~ -'
fon who was to be intrufted with this charge, was to Be -
chofen by the bithop, under no other reftriction than that i
of being next and moft lawful friend of the deceafed. T
cannot likewife but be remarked, ﬂnrﬁepo&paﬁﬂg”&‘ |
the widow to the defcendants and afcendants in iﬁm
and to the agnatiand coguati as faras thetenth degree, wasa 1
very inequitable and unjuft difpofal of the hufband’s pm-
perty, and could hardly be palliated by the probability
his ha\-mgkndn, out ofwl‘nch lﬁe would be inidled
" Tﬂxméﬁwofmmmrh&_ ough
The ratioaalii él&'whem. In d;ﬁmnt pﬂl“b a’&eh@m !dv\ |
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_Mmﬂwﬂh%mwﬂd&m :
tion of ftrangers.. In fome places it was: the cuftom, if
the deceafed left a wife and no children, that half of the
-sondtmmnﬁdoredaswamot' the deceafed, and the
other half went to his wife; the fame if he left only chil-
dren; if a wife and children, then a third belonged to the
deceafed, and the other two-thirds to the wife and clildren 5
if there was no wife, nor children, then the whole belonged
to the deceafed. In fome the wife took all; in others, the
children : and when goods were in places where differens
cuftoms prevailed, they were to be divifible according to
the cuftom of the place where they were refpe&ively
found®. If no difpofition was made of the deceafed per-
3fonsth1:d, or halfy as the cafe might be, that alfo became
_fubjed to a like divifion, according to the cuftom.
,.-Olail thefe cuftoms, that which gave a third to the
L _wife, . another to the children, anda third to the deceafed,
B g;dmcaﬁ;ofonlyamfe, or only children, the half, was
| . moft frequently met with ; and it feems to have (o gene-
rally pervaded the kingdom, as to be miftaken for the ge-
*meral law of infeflacy. Indeed this claim of the wife and
- childrgn, where it prevailed, had been carried {till further :
it had been conftrued to be fuch an inherent right in them,
P ‘_ﬁmm{tﬂmthepowof dufapgomung them of this rea-
. fonable part of the goods by will 5 the pofleflor, it was con-
tended, havinga power of difpofing by will of nothing but
4 his portion, or dead man’s part.
Wlhﬂtbeﬁnhadoccaﬁomo relate the difcuffion that

MMn&dmourtmwﬂ

‘,nﬂu, oroneﬁ;ppmud mlyhyﬁe
cultom places ; and the laft determina-
dﬂgudm.hmmmum&n

inion.  Conformably. with thole decifions, we
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. and that the action’ Jcmmmmﬁﬁ&*%
" tiined againft the executors? § fothat

‘ a'will was, in eafe of leaving & wife or children, confined

l- ’ 15 the dead man’s part. ~ This opinion W %mt“ _
' nuioully maintained by Brooke, fome time sfter the reign
of Henry VIN. Thus ftood this queftion about ficceffion
to petfonal property, whether in cafe of a will or intefta
in"the reigns- atm:ﬂs and
; S ow:v-ﬁ'amw*aﬂ‘ﬁﬁ*‘
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the goods
the executor, he mufk bring wefpats, and cauld not
this court®. So generally was it fetrled that

be fued for in this. court, and not in the tem,
2 termor bequeathed his crop, this court would hdd;'&q
of its, Where one fued in this court for goods devifed,
which another claimed by deed of gift, and. thereupon
brought a prohibition, it was held, that being a legacy,rit
could only be determined in this court®. Confide
the Jegatee had fuch action, it was held, that he could not
take the goods without the executor’s confent® ; befides, g
the law did not oblige the executor to pay them, till the ;
debts of the teftator were paid”. But where land was de-
v,;[ad. the devifee might enter immediately, as be had no
fuit to demand it in the fpiritual court 5. If any thing was
bequeathed for the reparation of the fubric of a church,
the executars might be fued in this court®,
THe article ofmheshasnothnhmobeenmmd OF tibes,
in any other way than as an objeét of judicial cognifance,
which was at different times difputed between the temporal
and {piritual courts's. It is only once that we were called
upon to notice the nare of this provifion for the clergy,
and this was on the occafion of the ftatutz of /ilva cedua *.
a no other inftance biad the logiflature thoughe ic neceflary
‘to interpofe for fetrling queftions of tithe; and oug tem-
. pﬂmm@amm&opmhshemthmﬁu
m shercfore, to alcertain  what was

s ad-m.vd-i& 3-'.3 '
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CHAP. XXV, lmmﬁhlfymds, the volumes of the canon law, and the
qlqi‘dmafw-io&w‘a “To thefe we muft now re-
EDW. 1V~ ﬁn; and we fhall, with the affiftance of our countryman

Lyndwood, lay before the reader what appears to have been
the opinions on this fubje&, which prevailed in our ecclefi-
aftical courts during the reigns of Henry VI. and Edz-

t‘v’a‘n’d .

““THE text of our law of tithes is chicfly comprifed in
three conftitutions of thetime of Edward II.  Thefe were
made by Robert Winchelfey, archbifhop of Canterbury,
in different fynods held for his province. The firft of thefe
is ftated, at the opening of it, to be for preventing dif-
putes, and for rendering the claim of tithes uniform thro’
the whole province. It ordains, that the tithe of fruits

E fhould be paid in full ), without any deduétion for the ex-
: pence of raifing them, or ‘any diminution whatever : - the
fame of the tithe of fruits of trees, the tithe of all forts of
. feeds, and the tithe of herbs in gardens, unlefs any dde-
quate ™ compofition was made for them. It declares, that
tithe fhould be demanded of hay, wherefoever it grew,
whether in large meadows or fmall, or even in the high-
ways.  The tithe of lambs was ordered in this. way ; if
the number was fix or lefs, fix oboli were to be given by
| ' way of ‘tithe ; if they were feven, the feventh was to be
] given as a tithe, and the parfon was to return three oboli
to the perfon paying it, as a compenfation to reduce the
tithe to a fair tenth ; if there were eight, the pnfm-u
to have the eighth, M@n&ﬂytmul :
1 if nine, the N the option to take the ninth,
i’. bﬂ‘. or ﬁ wmt ﬁ& :
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forbearance in, the. firt year, The fume rule which was CHa®, m
bere laid down about lambs, was direéled to be obferved in
ﬂd,&:%ﬁwﬂ- ifﬂaeepwr.refeddunng
winter in one place, and kunngﬁrmmermlmtﬁcr the
tithe was to be apportioned. Inlike manner, if in the
interval between thofe feafons any one bought or fold
theep, and it was cermnﬁ'olnwhnpmththeymc,
the tithe of fuch fheep was to be Appartioned as the tithe
of a thing which bad two domicils : if the former parith
was not known, then that parifh within which they were
fheered was to have the whole of the tithe.

It was required that tithe thould be paid of milk; that
is, of cheefe in the feafon for making cheefe ; and of the
milk itfelf in autumn and winter, when it was not yfual

© to make cheefe. But for thefe the parifhioners might
_ make an adequate compofition, which was always to be
- to the value of the tithe, and in favour of the church.
Tithe was required to be paid of the produce of mills;
of pafture of all forts *, as well that which was not com-
mon as that which was, according to the time and the num-
ber of them. Tithe was required of fitherics and of bees,
and of all other goods which were juftly acquired, and
were yenewed annually, Perfonal tithes were alfo to be
demanded of artificers and merchants for the gains of
their trade, and of all workmen receiving a certain ftipend ;
“unles the ftipendiary chofe to contribute fomething in
mﬁ; the ufe or ornament of the dmrch, and the
parfon confented to accept it*.

‘Tue foregoing provifion about the tithe of wpol feemg

 to have not fufficiently obviated the difficulties that foll

i dmﬁ@mﬁw&mmﬂuumam
To afcertain this more minutely, it was ymvl&d by a
Wmﬂ conftitution of the fame prelate. as follows :

 words in the mu- lattec fignifying polurs . s
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 tothe church of the parifh where the fheep were continually
Bw.aV. fed and couched, between the time of fheering (which

was after the middle of May, and before the widdle of
June and the feaft of St. Martin), although they were
afterwards removed into another parith, and there fheer=
,oed: Mmhmuiad&n*ptm the fheep
‘were not to be removed till fecurity was given to the
patfon for payment of the tithe. If they were removed
,ﬁﬁhMGmmWw&.mMWﬂ
receive a proportion of the tithie,. according to the portion
of ‘time ; provided that no account fhould be taken of any
fpace of time lefs than thirty days. This provifion muft
bevonfidered as applying only to the tithe of wool, that of
milk and cheefe being to bereceived inftantly at the
parith where-the fheep were fed and couched.  Again, if
the theep fed in one parifh, and couched in another; the
tithe was to"be divided between the two churches. * T¢
aﬁarthfel!tofﬁt Mirﬂnmepmﬂﬁh&bmj
and till the time of fheering were fed'in one or
feveral parifhes, cither in the pafturcs of their owners or
of others, it was orduined, that ﬂmm%‘
effimated according to the number of fheep, and tithe
ﬁmu'te'de,mmded ofﬂu: ovmers m ’wﬁa;-
m I--f Y : W .df A PR S
mmww&m mwmram
was tobe F?MMMW% and if they
wmmmmmﬁﬂwmw
»wﬁm etween"
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¥f fheep belonging to one parith were fhorn in another,
the tithe was to be given to the parfon of the parifh where

5 unlefs it could be fhewn that fatisfags
leuﬂ Mmdckrthe tithe elfewhere ®,

“T'othefe two conltitutions may*be added a third of ﬂu
fame prelate, - .in which the articles fubject ta tithe are
briefly fammed up. It ordains, that tithe {hould be paid of
milk?; of the profits of woods, pannage, of woods and of
trees, if fold; vivaries, pifcaries, rivers; ponds, trees,
_ eattel®, pigeons ' feeds, fruits, beafts in warrens; of
fowling ; of gardens ; curtilages, wool; flax, wine and
grain, turves in places where they were dug and made ;
fwans, capons®, geefe, ducks, eggs, hedge-rows’, bees;
honey, and wax; of mills, hunting, handicrafts, and
‘merchandife; as ‘alfo of lambs, calves; colts, according
to their value. In fhort, {ays the conftitution, let fatif-
faftion be made of all other things to the churches where-
unto they by law belong; no dedution being made, in
caleulating the tithe, for the expences attending the pro-
duction of the thing, mptolﬂy in handicrafs and mer<
chandife u.

In *Mg reign, 'Weﬁl'ld acmﬁmﬁ‘nof-m Sylva cathus,
bithop Stratford upon the fubjet of fflva cawdwa. Perfons,
fays that ofdinance, had refufed to pay tithe de flvis caduis,
et lignis arborum caduaram excifis, though thefe colt lefs
X m&m&ubdm; ﬂdmg dﬂthyhﬂ!

-;q' l-- v E._._
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S e . never cbefore paid it; and exprefiing a doubt, what was

vi. Propery fylva cadua.  To remove this doube it was now.
W. 1V, ordained, that flva cedua was that wood, of any kind,

which was kept on purpofe to be cut, and which being
cut, grew again from the ftump or root : of fuch wood, it
was declared that a real or praedial tithe fhould be paid *.
This is a more fatisfaftory explanation than the negative
provifion made by parliament on this head, in the fame
reign, which has been before mentioned”; and which
mercly declared, that wood of twenty years growth felled
for fhip-building, or the like ufes, fhould not be conftrued
to be fylva cedua : this ftatute, however, is a fort of evi-
dence, that the definition contained in the above conftitu~.
tion was not fufficiently attended to. i

Uron thefe legiflative regulations for the due paymnt
of tithes, feveral obfervations arife, which have not efcaped
the accurate and difcerning Lyndwood. Thefe contribute
to open fome difficulties, with which the fubje& would be
otherwife embarraffed. Asto the uniformity which the
firft of thefe conftitutions was to introduce through the
whole province, it had, according to Lyndwood, no other
meaning than that tithes fthould be univerfally paid;.for. -
the kingdom, were fill to govern with refpeé to the
modein which they were to be colledted. Various were the
cuftoms by which tithe ufed to be colleéted. Thus it was.
the cuftom in fome places to tithe cora infheaves, in others

- it was tithed while loofe; in fome it was tithed in the

field, in others in the owner’s barn; in others it was
carried to the parfon’s barn %, 'I'hctmed‘ winter and
fummer, mentioned in &eMMm depended
on the cuftoms of differcnt countries : in fome places, fheep
were removed from one pafture to another about Michael-
rs, and were there fed -till Cnﬂms, orﬁt.m,ﬂ

* Lynd, 190, ) ‘Lrui. PR P TN
? Vidoant, wol, IL 3“.
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feaft of All Souls, and continued till the feaft of St. Philip * :
and St. James; and the winter accordingly was faid to  EBW, |
commence and finifh at thofe feveral periods *.

It depended upon cuftom what fhould be paid for any
pacticular tithe : but fuch cuftoms were always (ubject to
this correion, that tithes being due, as the canonifts
held, jure divine, they could never be diminifhed in value
below the juft tenth; by any cuftom; though a cuftom
was efteemed good which gave to the church more than
the real tenth, If 2 cuftom could not diminifh the value
of the tithe, much lefs ‘would it be allowed to take away
the whole tithe : a cuftom, therefore, de non decimande was
held to be bad®.
+Trrues were divided into great and fmall, and into
preedial and perforal. Among fmall tithes were reckoned

© wool, flax, milk, cheefe, honey, wax, eggs, lambs, poultry,
* and. the other productions of animals, the fruits of trecs,
~and all the productions of gardens ¢ : the reft were confie
dered as great tithes.  Praedial tithe was that which arofe
from mills, pifcaries, hay, wool, bees, and the fruits and
produce of the carth: it was fo called becaufe it came
from a certain place?.  Perfonal tithes were fuch as were
| paid rather in refpect of the perfon thzn the foil, as from
. the profit of a man’s labour and employment. Some
articles were of a mixed nature, arifing partly from the foil,
and partly from the labour and employment of men; as
lambs, wool, milk, and fome other things; and it wasa
matter of argument among the canonifts, whether thefe
_were properly praedial or perfonal tithes. But the better
opinion fecms to have ‘been, that they were pradial.
Yet the fhepherd who had the cuftody of the fheep, was
- bound to pay alfo a perfonal tithe of his wages. It was
matesial to alcestain, whether a tithe was of the former or
¢ Lyod-1gq b, b Ihd rgg.rne (DN rgz, 4 Ibid oz,
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“ﬁl latter defcription ; becaufe praedial tithes were due to the
b ==/ church of the parith where the land on which  they arofe.
1y, was fitusted ; perfonal titheg to the church where the
perfon paymg them M m ~and received the
cbmpﬁmu for I-npp#u lmhmm%ﬂ'

mmmmuwmmm
not hold between 2 clerk and a layman.  But in this there
was a diftinétion : fuch a campofition, fﬁmm_
due, was good ; but for tithes to be paid, a ¥
with a layman was_beld not to be good, unlefs ’
by judicial authority of the bifhop, 'Ihoﬂnma
mrpohndlnﬁekwl&m Mm

" PazpiaL and perfonal tithes might, hym .
duc in confideration of the fame thing. This was the By

eaje with refpect to fith, If fifh were taken in an inclofed
place, a praedial tithe was due to the church of the parifh }
ream that from one place to another, then a per-
lue to that parifh-church at which

LiH
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§




EN'G ‘_'-tu;\xlis H LAW. 2% '
Hﬁ_wwmm mw ey

|uf" o
“!‘sﬂms; Mgtﬂthe i
WWMMu;ﬂ&a.ﬁnLﬂr
wood, could only be effc@ed by paying the tenth mea-
fure of all the corn ground there, for the benefit of the lord
or the miller. For it was not fufficient to pay the tenth’
of the rent, that being not the true value, as the tenant
a3 to gain fomethirig ‘beyond the rent; but if the lord
tithe'of the rent, and the tenant of'his gains, every
mmwwmmmm; and ifthe
parfon preferred it, the tithe might be  paill in that way.
The produce of a mill was to be tithed as a pradial tithe,
- without dedugting the cxpences 3 but if the mill was fold,
. then the expences would be deduéled ; and after that the
}‘m which was. the clear gains, would be tithed as
a, perfonal tithe. "The expences were confidered in three
Em thofe in re, thole circa rem, and thofe extra rem,
?,‘IH fuppofe a mill was boughe for 100/ this was of
the firft fort of expence ; 20/, was laid out upon repairs of
mnhhwsd' the fecond ; and 10/. in workmen, horfes,
i _ and the like, &hswuofthpldtfmt in the whale 130/
. 1fthe mill was retained for fix years, and yiclded 10/, per
’aﬁ.mqmcfuhn ten would be paid each year
in name of tithe, without any deduétion of the expences ;
* but if the mill ‘was to be fold at the end of the fix years
Wawmmﬁm paid of the profit, after
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P QUAPIEV. . fhonld be paid for:the: ghins cdé therébyby  f amkions
m mtheythatamheihould be paid upon every poflihle

EDW, 1V,

I, Perfonal tithes were duc at the time when the gain

ouwhich they arofe was received 3 but on account of the
fmalluefs of them, it is thought by Lyndwood, that they

- fhould rather be paid at the end of the year. They were

due only of the clear profit: if a thing therefore, inftead

~ of being fold, was given away, or kept by the owner, it

was not tithable, becaufe there was no profit 3 butaccord-
ing to the opinion of fome doétors, if the money where-
with it was purchafed bad paid no tithe, the thing which
came in its place thould be tithed ¥,

Tue perfonal tithe that was demandable of the ’tﬂt
on merchandife, was a very ferious confideration in towns
and cities. In the city of London, there was a ~uftom to

pay by way of offering one farthing wpon every ten fhil--

lings rent of a houfe, on Sundays and certain feafts in the
year. It had been endeavoured to reprefent this as a pay-
ment in lieu of fuch perfonal tithe as arofe from profitin

merchandife ; but Lyndwood combats this opinion with
great camnefinefs. He contends, that if this is at all to be
mnﬁdﬂdsnﬁdn,:tmapwdulom,buﬂgpdmw
portion to the rent, which is praedial ; if fo, how, fays be,
isthe paymentof a praedial tithe to be a reafon for exempt-
ing a perfon from paying a perfonal tithe ? . But the ordi-
~mance of the city exprefsly calls this an offering, and there-
fore it cannot be in lieu of any tithe whatever. Forﬁeﬂ,
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tithe of their profit in merchandife and employments . -in.
"T'0 fecure the regular payment of thefe dues, all re@ors, v,
“vicars, and chapellains, are enjoined by the above coniftitu-
tions to admonifh their parifhioners of their duty in this
refpe® to the church. IF they difregarded fuch admoni-"
tions, they were to be fufpended l&i’ugrfnadg‘t; and
if they fill continued obftinate, were to be proceeded
againft with ecclefiaftical cenfures.  And farther, if the
retor, through fear or indolence, was negligent in de-
“manding his tithes, this negle& of the church’s rights was
to be punithed with fufpenfion till he pald a fine to the
archdeacon ™, - '
“To this account of the law of tithes given by our ca-
“nonift, it does not feem at all neceflary to add any thing
from our books of common law. It was fo exprefsly laid
“down by ‘the ftatutes' of crcumfpects agatis, and articuli
eleri®, in what cafes they were objedts of fpiritual or tem-
* poral jurifdition, that there had rarely arifen any contro-
verfy upon that head.” If they were not converted into
lay chattels, or bound by any lay contra&, or in particu-
laréa(h, as if they did not exceed a fourth part of the be-
nefice, they were clearly within the cognifance of the
- court, It muft however be remarked, that there
 is'a cafein the time of Edward IIL in the exchequer,
“where a king’s debtor prayed procefs againft a perfon who
‘had part of his goods, and fo rendered him lefs able to fatisfy
‘the king’s demand ; upon which the party appeared, and
«claimed the goods as tithe ; the other did the fame as par-
fon ¢ after this the perfog brought in by procefs plead-
ed to the jurifli@ion. ‘This plea, we are told, was not
mmummw to belong to the ex-
E chequer, becaufe it was the king’s fuit. The reporter
#ﬁhm and adds, that neither the ki!l,g's

e, "M 196, 197. 'fﬂ.*ﬂ.!ﬂ.ﬂ. 216, 251,
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fued for it as a penfion in MM mw

fie*. Tewas held; in the time of Edward I11. in an affife, -
to be a good plea to the jurifdiction of the tmporal court,
to fiy that the land was a church-yard” : this was con-
wwhhthehwhe&nhd down by Braflou *; and
it was once held, that if a perfon took trees in a church-
yard, the remedy was not by u'efpafs, but by fuit in this
court* ‘That a patifh or hamlet claiming a right o
have & curate to perform divine fervice, might proceed to
eftablifh fueh right ia this court, was confidered as of
long ufage; notwithftanding, an altion upbn the cafe was
held maintainable for fuch negleét®, We find a fuit for
with-holding a chauntry was deemed good, upon confulta-
tion 3 which being within the fame reafon, gives fanétion,

..hwm to the other cafe. That parifhioners

be cited in' a caufe of contribution towards the re-

: pmonoﬂhe body ot'achurch, is proved.from the ftature

circumfpedte agatis < ; from the Regilter ¢ ; and from autho-
rities in the time of Henry VIII®. ,

It feems unneceflary to adduce any authorities from
our flatutes or books of common law, to thew whar coun-
tenance had been given to the judicature of this court, in
the punifhing of offences that favoured of impiety. If &
court chriftian has. any jurifdiction atall it is furely in
matters of this mature; and the legillature, ‘inftead of

- making any fpecial recognition of fuch authority, has

W.pﬁ.a.mmhdn general -deferip-
itwaliay or of crimes for which the punifh
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authority of the bithops®. -~
" Pamjury in an ecclefiaftical caufe, or matter, was an
o&mcpmpcrly cognifable in this court. Under the title of
perjury we come to confider the breach of a tdunmryoaﬁl,
whether taken privately, or publicly before an ecclefiaftical

judge, as was common in thefe days. “This has been fre-
quently before mentiorfed, under the term of lafie fidei, as
a difputed object of clerical judicature. The fame doubt:
feems ftill to have continued; for upon comparifon
of fome cales, in this and the foregoing reigns, there isa
contraricty that ftands in need of fome diftinction to re-
¢oncile it. In the cafe of the vicar of Saltath, who
had made an obligation, and had bound himfelf to the
obfervance of it, by oath taken before the pope’s colleétor,

it was declared by Hankford juftice, that no one fhould -
be fued before the ordinary for perjury, but where the
principal matter on which the perjury arofe was of a
Afpiritual nature ; for if it was otherwife, he might in that
manner be compelled to perform lay contraéls, which be- <
longed only to the temporal courts». A few years after, it
was likewife held, that where a man had {worn to make
a feoffment, he fhould not, for the above reafon, be fued
for breach of his oath in the clerical court!. Thefe cafes
‘happened in the reign of Henry IV. and the fpiric of them
~was maintained in fome opinions delivered in the two
prefent reigns. In 38 Hen. VI. the fame law was laid
‘down by Fertefeue, in the exchequer-chamber, and was
‘admitted by fome others of the judges, and denied by
‘nonc*.  Again, in 20 Ed. 1V it was declared by Brian,
" that where faith was made concerning a fpiritual matter,
wmuwmmw=
pnmthed in the fpiritual court ; butnonf;twag,ma

* St 2 Hen, IV, &1, wnd sl!n.ﬂf‘ >

2 Hen, V.c, 9, Vid.ant, vol.11I,  * vt Hen. IV,
235 6o, o X 38!!.:-71. 9.
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law®. Thd‘eop:m feem only to confirm |
lougﬁwebmdclnwrdbyﬂn&on" :
~ Bur notwithftanding thefe declarations of the judges, it

i beyond queftion, that. the- courts ecclefiaftical did de

fato bold plea of breach of oath and of faith fulified, or de

fidei lefione, as it was termed (which was confidered by

the canonifts, in fome refpeds, asdmbrachofacorponl

oath) even when fuch oath or faith, veluntarily taken, ,

wﬁu‘conﬁrmmgofammmponl:mddmap- \
pears not only from the teftimony of canonifts, but from

decifions in our courts of common law. Itmuftbne-
. colletted, how pofitively this obje of jurifdiction is af-
Mbytham&mnonot’Boandnmpof
i ﬁnrym in which itis claimed abfolutely, without any
- whether the caufe was fpiritual or temporal %
gmv:dndzhen was no mention of chattels: Such matters
~ are alfo admitted to belong to the clerical judicature, by
| ﬁhummuq@tﬂiqﬂu,mvﬁﬂlmymmdg-
mmdld!. Conformably with this laft idea, it was held,

: time of Edward IIL that tho' the ordinary, in fuch
- Mnﬂmmmnmmmm
- to his oath, yet he might enjoin him corporal penances ;
“which opinion was confirmed by one in the. 34 Henry V1.

M@uﬂ&nwbewlmbwghl lhﬁtﬂhmﬂ
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HE of g.ndsons .lmqnoﬁncc.
tb‘tm%}‘mndmﬁq 2 dﬂkz of fpu

court, by the ftatutes of ar:ung{icm‘qam and of artic
eleri®y and it now refted umrr]y upon the diftinétion 1

Jaid down ; fcy:twuheld in 22 Ed. 1V. thntfalg;ﬁ
beat a_clerk, and he fucd him mtl::s court for his ﬁnnf
excommunication, hcdul well ; but if he fued there
amends, a proh,lbmun would hc' That f;cnlegew
both a fpiritual and temporal crime, appears by fome cafes
at_common law of a very early date ; where it is h?d :
down, that in cafe of goods {tolen out of a church oq
nhurch-ya.rd, the owner might fue for them in th:scom't

oenﬁqp, far in tbe time of H:nryIV, it v
Tirwhity that if an ecclefiaftical perfon made %rm
benefice, be (hould be depofed d'.lap&m*‘ tor <

chwd;,mnddepoﬁmn ""P"f na. ge®,

T n-.nt,um' ':g
* ¥id. ant. vol. II. 459 Vid. ru‘m 426, "
An Apologie, &c. 56. * Lynd. 33;,
¢ Vid, ane, wol, 10, 21, 292, b3 Hen, T
s ELIY ! Lyad, 9. o
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dmmew long. . An Englith bithop, confiftent with the CHAP. XXV.

fcheupmbave;n& from the canon law*, had m"“
Twhdcﬂ'iooefe mm@‘:}. WV,

execnwdaﬂofthu charge which did not belong to the
bifhap by reafon of his order, was called a chancellor;

tho' it is remarkable that he is not fo mamed in any of the
commiffions he holds, nor executes the proper duty of a
chancellor. In early times, it is faid that bifhops had fuch
an officer, who kept their feals. The chancellor of a bifhop
in this country ufually holds two offices, that of wicar-
generaly and that of gfficial principal; both which have
been mentioned as appointments known to the canon law !,
The firft was to excrcife juriidiftion purely fpiritual ; as
vifitation, corre&tion of manners, granting inftitution,
and a general infpection and fuperintendance of things for
the prefervation of difcipline and good government in the
chnrch The bufineft of the latter (in which we are more
ly interefted) was to hear caufes. Though thefe
two offices have been ufually granted together, yet there
are inftances of vicars-general being appointed feparately,
upon occafional abfence of the bifhop; which, indeed,
was the original defign of fuch an cftablifhment. :
T'HE authonty of a chancellor, like that of his bifhop,
is generally given fo fully as to extend over the whole dio-
cefe to all matters and caufes ecclefiaftical. But a bithop
wﬂ&mfmc cxceptions to this general Jlmfdié’t:on,
ht,gmng a limited one to a commiffary. A com s
authority was reftricted to certain places, and to ¢
caufes. Thefe officers correfpond with what the cano-
nifts uﬂci ¢h: ﬁrmm'“ as if reftrained cuidam foro
only of the & A.n&her exception to the jurifdiction
g’*a Wﬁlﬁatafau archdeacon. In fome arch-
deaconries, pmlybygmm from the bifhop, and partly
by cuftom, tbeu'dham exercifes both fpiritual md]u-

> Vidamtg, ! Vid.awt 56 = Vid, am, 6.
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mma&m&%m%x#m,f
lor, inafmuch s he does nat receive it by delegation, but has.
it jure ordinario, as ordinary ;. m&whemhdorsm@ﬂc
himfelf, he appoints an éfficial, who, from hi to
certain places and caufcs, may hcxeﬁmblgd e come.
miflary of the bithop. T@uﬂsmmﬁifmm
was that of confitory. :

_Twrus there was in every. d:omfcamﬁhddhdwcm
official principal of the bifhop ; and in fome there was alfo’
one held by the bithop’s commiffary, Mhyﬂ\eﬂﬁndﬁj _
fome archdeacon.  Befides thefe, there were courts of the.
atchhuﬂ:ogu who had. m;mfd:&am; nned;nuﬁn,mp

ecltfia fanitee Marie de aradus; Mfo ﬁpp. the church.
this court was called maﬂdmmbmﬂlm held by
ﬁli(@ml mmwdd the. mﬁbl% fficialis ¢
; hrw of the arch
allo to b
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mmmmmm
fit to referve for his own determination : they prepared
evidence and other materials to lay before the archbithop
for his decifion,  This was afterwards removed from the
am%op’smmme;mfd:&lwofum&db;
the mafier, or official of the audience, ‘who held his court
mﬁeconﬁi}.ory place at St. Paul's. The great offices of
official principal. of the archbithop, dean, or judge of the
penlw‘,mdoﬂicnloflhc audience, have fince been
united in one perfon, under the general name of dean of
the arches, who is alio vicar-general of the archbithep °.
Thefe courts are at prefent all held in Do&ors Commons,
ma,lﬁ:ﬂmpremgauu court by the judge of the prero-
gative court, This court was for the cognifance of all
wills, M the teflator having bona notabilia, the proof
according to Lyndwood, belonged to-
1 Mhﬂ;opbyatbcculprcrogauu? The cwria de
arcubus was known under that mame long before the
geigy of Henry 1L,

- ALL fuits were to be commenced in the court of the
Wmd&edlm unlefs the place where the
caufe of fuit arofe was within a peculiar and exempt jurif-
w ‘whether of an archdeacon, or the archbifhop ;
and then before the official of the former, or the dean o
judge of the peculiars of the latter, as the cafe might be.
mb?lﬂwﬁomthtﬂchdﬂﬂmorhu

Rt a5 only the'court: oF e By the
op ;_ﬁwmmu#:hmm&q.;man

‘the regular courfe of appeal was to the pope.
Wﬂﬂhmﬂ per faleum from the archdeacon

?Jﬂf'msz Gib, gooq, 2 Vid. ant, 77.
- -."
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-;m to the archbifhop ; tho’ a rule of the canon law, as we have
CBENRY vi, feen, allowed fuch premature appeal to thammaw
lhgcd'dle procecding . | i ¥

" Suca were the ecclefiaftical courts, and fud: their de-
pendenuon, and relation to, each other. Suehdaeyﬁﬂl
continue, with very littlealteration, except in the point of
papal revifion and controul, which mtahenamyinthe
seignof Heary VIIE. © o T

“Tie common-law jurifdiGtion, by which ﬂuw
court was controuled and circumfcribed, feemed of late
to be enlarging its powers of attack ; for prohibitions,
which hitherto had been: confined to the chancery and
king’s bench, were now held by all the judges of the coni-
mon pleas, upon view of former precedents, to belong
alfo to that court. ~ But they made the following diftinétion
between this court and the others; that in this there muft
always be an original writ depending for the fame.
otherwife they had no authority to prohibit : inftead, th

fore, of granting a prohibition, as the king’s beneh, in’
the firft inftance, the courfe was to get an original writ of
prohibition out of chancery, returnable in the common
pleas, commanding the juftices to make attachment. It
was on the fame occafion agreed, that the common pleas

i ' hﬁdhﬁmy,hﬂnhhmmmmwﬁnd‘ew—

r : i fultation*.

E

~ Prwincilcon.  THE reader has been detained fo- ng ‘with thc&hqu
| Mewios.  ghe juridical fyftem which prevailed in our ecclefiattical
t courts at this time, that he will probably be content
g with a flight notice of what was done by the clerical
hﬂ hgiﬂinm Qur attention hasynot been drawn to the
W tranfaions of the provincial fynods, fince we mentioned
E | iheconmmmmmupmmmw%
B in the reign of Fm&tp!ﬂﬂ-dﬂwm
F prefent, the Mops of Cancerbury had held man

* Gibf. 1036, * 38 Hen, VL 14.

provincial
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!ﬁ'igh t"fyhddmm and conftitutions made by

Walter Reynolds; in 1328, 1330, 1332, by Simon EDW. V.

Mepham ; in 1342, and 1343, by John Stratford; in
1351, 1350, and 1362, by Simon Iflep ; in 1367, by Simon
Langham ; ”“'578' by Simon Sudbury; in 1391, by
William Courtney; in 1 398 by Roger Walden ; in 1408,
by Thomas Arundel; in 1415, 1416, 1430, 1434, and
1439, by Henry Chichley ; in 1445, by John Stafford.
‘While the province of Canterbury was thus. regulated by
d:ccue and induftry of fucceffive prelates, there appear no
‘made for the like purpofe by the archbifhops of
the other province, except the conftitutions of William de
1aZouche in 1350; thofe of John Thorfby in 1363,
which were' partly a republication of thofe of the former
m; ‘and thofe of John Kemp in 1444, which were
artly tranfcribed from fome of Winchelfey's in 1305.
i§ feemed a defeét in the clerical polity ;  to remedy

i which, and to reduce the order, difcipline, and judicature

of the national church to fome uniformity, it was pro-
vided in 1462, in a convocation of the clergy of York,
Thield by. Willinm Booth, that the effoct of the conftitu-

~ tions of the province ‘of Canterbury, -bud, and obferved,

and being no wife repugnant or icial to thofe of

* York, fhould be admitted into that provinee, but not ather-

wife, nor in any other manner; and for that purpofe
fhould be inferted and incorporated with them®, Thus
wﬁahﬂyd*ﬂumlmodh&df«ﬂnohfmm
ofll:cwhdrkingdon As matters of difcipline were
l'eﬂ!d Mnguﬂ;ekbmﬂakheme, and the

to it, which had been raifed by Wick-

mu s, was now filenced, the convocations had
wmmrm;wnm

fmwgwwmﬁmm body

‘ M&G‘uﬂm. vol, 11. 1463 o
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provincil fynods, and msde various conflitutions thersin, CHAP. XXV.
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| son, and the fuppofed exer-
"puma’l i%‘eryhanﬂns offence in
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" H1sTORY OF% -'r-m; Bl

P. XXV. m..'nmrﬁmkmmn s taken in exeg
; gwmmu&mafm#«*wf rtatis, at the fuit
qﬁtb#dukof'(wk,dtenamﬁéemofd;ew‘fglm _
The commons made a repréfentation of this to Lng
and lords, and they confulted the judges; who were of
opinion,, that if a member of mdwt was ar:;eﬁeﬂ for
any caufe but mTon felong, or furety of :hcpuce, or
for a;udgn-{emhnd before parliament, it was ufual for fuch
Ef&. to be difcharged from the arreft. But, notwithftan
this direét and exprefs opinion, | the lords came to l re-
folution, that the fpeaker fhould continue in cuftody, not-
withftanding h1$' privilege of member and fpeaker %, The
comnions acquiefeed in this refolution, and chofe anofﬁer
fpeaker in his place. This temper in the commons r:an
only be accounted for from the prcv:uly:g prcgud:te m
vour of that great pretender to the throne.
: Tunu feems to be the fame :rregulmtx in qg{amnal |
ings as in the former periods. Even in A us
;ranqudhty, an& under the adminiftration of tﬁe E
of Gloucefter, in the reign of Henry V1. a
was fentenced without any trial.  Sir John m ‘
beel committed to prifon, and having efcaped s w%m
forthat cfmpe the indi@ment was removed into the hol

of Jords, wherehems%dgmlty and w

Eﬂcﬁ here had been an examination ? |
 who found the bill; and we haire feen dm,’m“i& 1

lngesafour law, thatwu the un 'S
mm::le?to""“ y PSS -'

, ‘Iu }'i Vl.weﬁndavu'yﬁqu , ,‘
am&thedukeofsv.lm Thunobl__ W _' n L
by the ‘commons. Thedukzn is kne
..wholccbnge
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P Mtt;fm HOLAW m
duke, wmmhwumﬁpwandmm cHAP. Xxv, |
fiwered by referring to his former denial of the charge ; TERXTT:
and, protefting his- innocence, put himflf intirely on the D
king's mercy and award.  Then the chancellor, by the
king’s command, pronounced this fentence : © That fince
« the duke did not put himfelf on his peerage, the king as
“ 10 the articles of treafon’ was doubtful ; and as to the
< articles of mifprifion, the king, wot as judge by the ad-

“ vice of the lords, butasone to whofe order the duke had
¢ fubmitted himfelf, did banifh him the realm and other his
« dominions for five years.”  After this, the lord high-
conftable ftood up on behalf of the bifhops and lords, and
‘required it to be enrolled, that the faid judgment was by -
the king’s own rule, and not by their aflent ; and alfo re-

E qur:d.tham&ey&ortharheirsihmddhy&il

¥ mmplebebarredclfﬁlelrpemgemd privileges <.

" THe memorials of the law during this period confift

% i.iﬁhr. ftatutes, rolls of parliament, the year-books, and

o N B o -

Far ot

The ftatutes,

: law-treatifes. Many inconveniences fill arofe from

{ lh:aueat method of making the Ratuus from the petition

| u&qﬂ'm on the parliament-roll.  To remedy thefe,

| about the end of the reign of Henry VI. or beginning of

V. the pradtice wjpneduoe:uuof putting the

ol gm intended to into the full and com

B lla&cf al Pwﬂ&ﬂﬁrﬁm;ﬁ
s the ident rument that received the king’s afient.

. To l:hu:bqy to prefix this title : Jrem quadam petitio
- ¢xhibita fuit in boc parliaments FORMAM ACTUS in & can-
“tiien - atitle which imported i the terms of it a remem-
the a nt Mﬂlod tf prafefrmg a pﬂﬁ!&m.
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the former ; {u&u&ymmnchmm:hydw
than thofe of the preceding reigns. . They contain a
faller account of what p-m.n" ure; queftions of Jaw
are more thoroughly debated, and the opinions of tie
jadges given more at length. Thaﬁtmé,pdnm
VI and the whole of Edward TV, particlarly the long
Duinty us itis called, are full of excellent learning,  The
firft-part of Henry V1. is pronounced by a great lawyer to
be more barren, fpending itfelf in much . lurmngaflims
moment, and long fince out of ufe 4.

“Tuk other produclions of the lawyers of ﬂmm
which have come down to us; are fome law-treatifesi
One of thefe is Fortefeue’s book De Lawdibus Legum Ans
glia; the other hladmofm;mdmt‘iyh
added Statham's Abridgment. . ..-.h‘

- 81 John Fortefeue, who had been fome time

ng and in mm he wm
holding a converfation with the young. mmm p
ure and excellence of the laws of

the civil law, and the laws of other ¢ Ham# 4
WﬁWNWﬂfﬂyﬁgmdﬁabfm
and fhews how it excels that by witnefles. He informs
us, that fome of our princes withed to introduc
hvmuﬁyh&eﬁhdm :‘_
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wmﬁhﬁﬁp&dﬁmmmu’&
Mdmﬁﬂ&uwmhadgmmumyﬁ-
fined fyftem, conftituting, in every refped, the moft in-
mmmdmjwﬂw&m Thefe later determina~
tions had rendered the old treatifes of thehwma.pea y
degree obfolete.  Bracton, tho® more full than any of the
reft, being more antient, afforded no light in that fort of
queftions which were now ufually canvaffed, dm*”‘
of which had originated indrely fince his. ﬁmw_ﬁm
lefs was to be expeted from Fleta, Bri
m tho' of 2 later age. kﬁu&g

.qmnuﬁhuyap: dmﬁmo‘ his .
mmmMmmmm
‘mm@mmu and ti




it




Wy P -
el s







i g = 3
o
i
-

e

T

‘wi. a 2 "'
P A :
f*’im :

Tt .5,1 e

":.-.-w,-__
; el
..

‘k—

”":. ﬁ 3

5, W

' | o)
‘f“’. : :1.;(
ote. . ] his.
o rore, |
‘Jf‘.’ .-
‘in whic




g m‘wammm'ummm-

~ fuchhas been the careleflinefs of that age, or the deftruc-
~ tion of time, that nothing very authentic can be obtained
on this fubject. The firft book known to be printed by
Caxton, in England, was the Recuyel of the Hiftoryes
'f!"ﬂkﬂmi ‘While his prefs was employed in

i

3 Mngmd'm Fox, the Death of
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wmﬂmm eh o bye-Law fould be
ﬂ'mﬁﬂ ﬁlﬁehﬁgﬁm g BT R
'TS‘ &mﬁes made in this reign upon the' fubje&d'
private rights related intirely to the modes and circum-
fances of allmﬁoﬁ, whether in real or perfonal property.
i' this nature were the Ratute of fines, thofe relating to
petnors of profits, and an aét to mtdu alienations
d’}mme&s “The only a& r:?pegw perfonalty which
memaﬁmtomucc, is that for preventing gifts
goedi in order to defraud creditors. The moft re-
regullnonm this reign on ﬁwﬁlbje& of real

is the ftatute of fines, 4 Hen. VIL c.
lchﬂﬁﬂy from that in the Lﬁ' reign. This ig
has been confidered in two views ; either as intended to
afine 4 bar to an entail, or to give to this antient

Erﬁmn ﬁwﬂ;mdvﬂﬂhystpoﬂ'dﬁdatcommon

h%’umam morm.datm
. opimnnargue in this statute of fines,

by this king. It Wtfﬁms fomething more was
~ wifhied than this refolution to fubftantiate fo bold and new
ﬂ*ﬁudﬁuilgemh;ud'wmﬂyw
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M) M A T i

sellors dreafurer, or ehief juftices :
.-_ “,mu,pm Jjuftices . ! ﬂﬁ :



an

ﬁrmlhllgtt. ‘B”“’Md’m
18 Ed. L. claim muft be made within a ?whwafmmm
fine levied by the perfon next nmmdmelyhmng ig

without permiffion to thole in the fubfequent remair
claimi on his defaalt; fo that if there was tenant for
life, remainder for life, remainder in fee, and the firf
tenant for life aliened; and the mmmﬁf
fife ‘made no claim, the remainder-man mfeewuwith.-
‘out remedy. This mifchief was one of the great caufes
of making ftat, 34 Ed. 1II. c. 16% by which non-
claim was oufted; that is, a perfon’s right was no longer
barred by bis not making his claim within the year, Aﬁi
example of this kind had been given by the ftatute
donit; the intereft of the donor was there provided for :
by a claufe much in the nature of this: it was ordained,
Muhmdduothmceﬂhgﬂrﬁ;e*haﬂ,&,@ |
thofe in reverfion, to put in claim. : Great caufe of the

ftatute of non-claim was. the ing of foreign and
domelic wars, which prevented people from astending to.
deﬂipﬂt’ D i v .';-oL_:_:‘“_ ._;t*!_
;-ym.zvsn mmh WA

"'“’““""‘mmmnﬂm,.'* : S
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A e waiiaoliciartiel ‘hy i
perfons for making this famous act, Tt muft be confeifed, that
if there was any intention of giving to a fine the efficacy of

arring an entail, the ftatute is couched in thofe covert and
indireét terms which indicated an apprehenfion of fome
emaining prejudices in favour of entails; for, withoutany
appm'ept reference to entails; or the declaration of the fta-
tute de donis, that fines, as againtt the iffue, fhould be void,
sm&agenemlly, « that fines of land levied with pro-

ion fhall conclude gs well privies as firangers.” On’

| ﬁeothrhmd, there is in the preamble mention made of
 the flar. 27 Ed. L de finibus, and of the confufion intro=
by the ftatute of non-claim, toremedy which it would

E‘ imate the prefent act was defigned 5 and it was not till

nhulonyyurs after; that'a fine with proclamation was

held to bar the iffue, by conftrution of this a&';‘mdthat
. owas with fuch difference of opinion, that an a was pur-
E. go&lymadefomeymiﬁu‘wdcclﬂefuchaﬁnewbea
E bar to the iflue. added, that this aét is only co~
_ pied from one pa  the reign of Richard 1[I, who had
.. moleifure mdnm!'cﬁhunufonmpavcri&mg or humbling
s M This ion, ‘therefore, can hardly be
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Vi, ndthingpuuu!d‘&cﬂm; + and a faving to eve
and his heirs, other than the parties thereto, right as
e had at the time of the fine being ingrofied, fo as he purs

* fue his title within five years next afier the proclamation
had § and faving to alt perfons fiich right as thall ek grow,
remain, or defcend, or come, afeer the fine i
proclaimicd, by any gift in tail, or other caufe, before the
finelevied, fo that they purfue their ﬁﬂtﬂﬂﬁaﬁvéﬁﬂ
affer it accrued to them; and then they and their heirs

“might have an aétion againft the pernors of the profits of
fuch lands. Butif at the time of fuch right aocrufngm
were covert baron, within age, in prifon, out of
or 1ot of whole mind, then their right and a&ion fhould -

be reirved o them and thle beirs il dhey come o mwyz;é
one years, be out’of prifon, within this land, uncovert,
and of whole mind, fo that &ywm&m :ma'nﬁ"

-dremrymm five years after mty
and purfue fuch aaioun . All pe

their heirs thall be barred for ever, as m&ﬁm
orprivies. Themmﬁﬁugnemﬂ

vys to alledge in avoidance of a fine, thatneither the
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male. perty, which deferves notice. It was foundneceﬂ'ary:o
Wymabu&cbqﬂndbunpu&lﬁbymdom,
paMenof their dower, or of what has ﬁnés
elﬂ:d ajointure. They were in this manner
qw&uhnld,mdcon&queuﬂyohll thepmdegenammnd .
toit; and could thercfore exercife a right over it, which
laid thofe next in fucceffion quite at their mercy. To pre=
ve:pths,:twucm&ed, by fat. 11 Hen. VIL c. 20,
that if any woman, having an eftate in dower, or for life,
or in tail, jointly with her hufband, or folely to herfelf, of
the inheritance or purchafe of ber hufband, orgivanhgi"

- any of his anceftors ; if a woman, having fuch eftate,

fhould, cither when fole, or when married to a fecond
hufband, difcontinue, alien, releafe, or confirm with war-
ranty, or by covin fuffer a recovery, it fhall be void ; and-
the perfon next intitled, after the woman’s death, mayen-.
ter and enjoy the land the fame as if fuch woman was.
adtually dead. There is a provifion, that a woman may
alien for her own life, and if the perfon nextintitled agrees.
to it, fhe may alien for any greater eftate. '&mh
wdowwmmi&ommahngumd
bad been allotted to her for an honourable provifion dur
Hk;uﬂﬁemipmﬁamaﬁem
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