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(without refcrving any thing to bimfdf), but l'ince the 
fiat. 31 Ed. Ill. by the next and molt: lawful friends, in 
fueh proportion to each of thofe objeCts, as (ecm~ good 
to the perron dillribuling. It is made a queflion by Lynd~ 
wood, whether under the defcriplion of ((mfo"t ll;,ui or 
pr;Pinqlli, any thing could be demanckd at j llr( by bafrards 
... nd {purious children . which he anf~rs himfdfin the~
&ative : but he thinks they ought to be confidered UMer 
the light of poor perfons, and !bould be proyided (or lit 

'fJiam tlumljj1l/e'f. 

SUCH was the rule of the eccldiafticallaw rcfpeBing 
the dil1ribution of intefrates' effel\s, if that can be called 
a rule which was no dircClion. amI that law which had 
no (anetion to enforce it j for the proportion to be aBign
cd to eu:h of the objeth intended to be bendited, is no 
where 2f«m.infii. Thiswas todc~nd, liril, on the dif
Cf'ttion of -the :r.dminiihator j and, fecondly, on mat of tbe 
bilhop, to whom he wal to be accounlable ; and the per_ 
ron who was to be intru.fled with Ihis charge, Wat tp lie 
choren by the bHbop, under no other rc:ftriClion than dJat 
of bein:; ue.'(t:tnd molt bwfuJ friend of ~e dttcafcd. It 
cannot lilcewifc: but be remarJced, that the poBponlng of 
the widow to the ddcendanu 2nd arcendUlts in infoti!lttfI, 
and to the "1ll'Dtillnd tllllot; u faras the tenth degree, win 
very inequitable and unjull difpofal of the huJbancl's pro
perty. :lnd could hardly be palliated by the probability of 
his having lands, out of which fhe would be intitJed :10' 
dower. 

TH £ correlHon of lhe{e incon~niences was to be bight 
elrcwncn:. In dift'ertont parts of the k.ingdom particu_ 
Jar cuftoms prevailed, which controuJcd the gnrrallnr 01 

inteR-acy. The cuflom of a province, 011 count" Q/ • 
citro Of" a diftritt. was to be fooM in nultDberleli pbcet. 
and Ibe: properly of de:ceafed perfOns was tbtftby dividel 
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wjth mote ~rtainty, and with lefs lntf!rference and direre
tion of firaogers. I n (ome places it was the cuUom, if 
the deuafcd left a wiff: and no children, that half of the 
goods were confidered as the part of the deceafcd, and the 
other b.a1( went to his wife j the fame if he left only chil. 
dren i if a wjfe and children, then a third belonged to the 
dec:cafed, and the other two-thirds to the wife and clildren .. 
iT there was flO wife, nor children, "then tM: whole belonged 
to the dcceafed. In (orne the wife took all i in other", the 
children: 2nd when goods were in p1:lCes where dilFcrcn. 
cuftoms prevailed, they were to be diviflblc according to 

the euftom of the place where they wett rcfpe8ivdy 
found', If no difpotitiOIl wu made of the deceafed per. 
fou'sthird, or half, as the c3.(e might be. that alfo bKamc 
fubjeet to a like divilion, according to the cullom. 

0, all there culloms, that which gave a third to the 
wife, another to the children, and a third to the: deceafed. 
and in cafe of only a wife, or only children, the half, was 
moD: frequendy met with; and it (eems to h~ve fo gene_ 
rally pervaded the kingdom, as to be miflaken for the ge_ 
nerallaw of in~c:y. Indeed this claim of the wife and 
children, whcre it prevtiled, had been carried {liU funher: 
it had ~ncon{lrued to be fuch an inherent right in them, 
as to reftrain the power of diflpp'ointing them of this r,o_ 
foJlobk parI if t lJlI~oJs by will; the pofTefTor, it was coon_ 
tended, having a power of difpoftng by will of nothing but 
bfJ portion., or thad 11U11t'S part. 

W r. have before had occarion to relate the difcullion that 
this claim, at dijfcrent times, raifd in our temporal 
courts". The queftion hid all along bee:l, whether tpi. 
was a com~law right, or one fupponed onll by the 
epecia! cullom qJ diJrerent places j and the Jall determina_ 
IioDt io me reign of Edward JIl . feem to countenance tbe 
bucr opinion. Conformably with more deciliont, we 
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find an adion in the reign «Henry VI.' and anOdter in 
the reign of Edward IV •• againft an exttutor for 
rtafomble part, where a fpeciaJ. c:uftom d a county i, al
Jedged. There is an innance of one aaion, which was 
grounded upon the ufa~e £cnerally, without ft::ating it to be 
Of the rulm, or of any c:ounty or place". If we look 3 
little C.mher on in our Juridical hlRory, we lind it l.;I.id 
down poIirivcly by i< it2hcrbcrt and others, in the r~ign or 
Henry VIti. that thi5 claim of the wife and childmt was 
by th~ common l.w tha.t prevailed Ihrou!;h the whole realm; 
2nd that the aaion It rat;lnltlii!i partt might be m3in
dinea' ngainl't the execulors r; fo that tile power of making 
I. will wat, in afe of leavin~ a wife or children, confined 
to th .. .kad man's put. This opinion ~ms to be Ure
lIuoufly maintained by Brooke, fome lime :lfler the reign 
of Honry VIll. Thul flood this quefl:ion ::about foo:eiTtOn 
to ptrfonal property, whether in cafe of a will or intt:fl:acy~ 
in the. reigns of .tdward V J. and ~een M2ry, and for 
fome ycars after . 
• DEtORE we le::ave the fubjell: of wills :md inteflaey, it 

will be proper to lay N:f~ the reider fueh -kW notices on 
tM point of jurifdiaion, as are to be found in the bOoks 
of common b.w. And fira with I'rgard to en(:uton, and 
the (wts Ihey might bring, or be liable to, ~ find it vt:'ry 
du'ly bid down, that a man ('auk! not generally rue an 
o,eCUICt in the Ipiri tual ('ourt (or the tefUtor's debt; yet 
jf the teftalor enjoined lhe UecutC)r to pay (ueb debt, tben 
he mi£ht fue for it in the fpiritual court, be(2Vr~ of the in
jbnltion and promire: ar.d this WIS cormdtttd'as I •• , to 
I,. down as the rdgn or He...,. vm ". An cxt:C'Utot 
might rUt' artOthtt in mis COtttt (or the l'elb.tor"t podI : _ 
where goockwcrcbeqllCltbcd, and a ftrangtt oWb.a..l1WD. 
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ia beftowiot the lep:y, the executor might flte' hiln iQ 
utiscourt·; but if l~ goods be~cd ",-ere b.kcn from 
the ex«:u.lor, be muft bfilli trefpafs, and c:oWd not rue in 
wis court b . So gcner.ally was it {eulcd that legacies theuld 
be rued for ill this court, and not in the tCIOporaJ, dUE if 
a termor bequeathed his crop, this court would hold'",., 
of it c. \Vhcre one rued in this court for goods dcvifcd, 
which another cb.imed by deed of gift, and thereupol'\ 
brought a proltibitio!!, it was held, th:&,t beillg- :l legacy,dt. 
could only be determined in thi, court·. Confiderin, 
the legatee had fueh adion, it Vo':n held, thit he could 'not 
t2k.e IIle goodi without the executor's cOQ(CIlt· ; be/id~, 

the law did not oblige the ex~utor to pay them, l ill the 
debt.'i of the tcaator were paid '. But where land was de-
vifed, the devifce migbt enter immediately, as be hOld no 
fuil to delllo'\nd it in the fpirituaJ COUrt'. If 2ny thing was 
beque2thed for tbe rep:m,tion of the {ltbric of a. church, 
the. executo'1 migbt be rued in this court '. 

II 
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THE artick of tithes bas IIOt hitherto been mentioned 01 tfba. 
in a.ny other way than as an objet\: of judicial cogtlifa\lce. 
which was:lt difierent times difpured between the tempor.u 
2nd (pirltu31 courts'. It is only onc-e that we were I;a!Jca 
upon to notice the nUUrc of this proviIion for the cltl1fY, 
and fhi. was 011 the occation of the Ilatu~ o(t;/'lJQ (4tilJfI k. 

In no other infi-ance bad the logiflature thought it neceltarj' 
to imerpo(e for (culing quefiioni of tithe; and aUI; tcm1. 
poTal cOW'ts h..ad no :lutbority to prefcribe any rules on tnil 
head. Tne dcc:iuon, therefore, to afccnain "wbat W:tl 
tithe, and what .no~." remained wboll)' with the (piti tu~ 
COUrt, 2nd me clerical lesiflature. The nature of tith.es, 
in thiS country, mldt be colleaed from the coruht~tion, a( 
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provincial (ynods, the volumes of the canon law, aad th. 
opinions of kiarned dcltor,. To there we mull: now re
(art; and we (haU, with the affifbnceof our countryman 
Lyndwood, by before the reader what appears to have ~n 
the opinions on this fubject, which prevailed in our ecclefi. 
aftieal courts during the reigns of Henry VI. and Ed_ 
w~rd IV. • 

Tit! text of our taw of tithes is chiefly compri(ed in 
three eonRitutiona of the time of Edward 11 . Thefe were 
rrwlc hy R,lmt {Y,,,,lHlfo,, uehbi£hop of Canlerbul y, 
in dill'etellt fynods' held for his province. The firA of thefe 
ts Rated, It the opening of it, to be for preventing dif
putes, and for rendering the ehim of tithes .uniform thro' 
the whole province. It ordains, that the tithe of fruits 
Ibould be paid in fuJI', without any deduCtion for the ex_ 
pence of railing them, or any diminution whatever: the 
(arne of the tithe of fruits of trees, the tithe of all forts of 
feeds, and the tithe of herbs in gardens, unlefs any ade
quate" eompolition \Val made for them. It dedam, that 
tithe iliould be demanded of hay, wherefoever it grew, 
whether in large meadows or [mall, or even in the high_ 
ways. The tithe of IambS was ordered in this. wa)': if 
the number W:l! fix or lers, fix ,HI; were to be given by 
v. .. yof tithe; if thty were (e\'en, the fe venth was to be 
given as a tithe, and the Plrfon was to rewtn three tlh,1i 
to the perron »>oying it, as a eompenfation to reduce the 
tithe to a fai r tenth; if lhere were eight, the parfon \Val 
to hlVe the eighth, and gi ve: onlya denarius 1$ a compen
~lion; ir nine, the pinon had the option to take the ninth, 
and give one ~,lul· to the paQfhioner. or to wait till the 
lM:xt ye..-, when he might have his tenth larr.b. The par_ 
ron fo waiting wu .Uowed to take the fecond or rhird 
lam~ at leafi, of the fccond year" in contideration of his 
II •• ;. 
.. T .... word in lilt ot~ " « ... ,,,,,., . 
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bbc:r.raor;e ia the lirA: year. The (arne rule wllidt WU CHAP, %%1"" 
berc l.:aid down abo", Jambs, wu di~Qed to be: obfe"ed in ~ 
we of the tithe: of wooJ. But if (bccp wt:rc fed dw-inl s:.:W'~~~ 
Winter in one pbc~, and during fummcr in another, the 
tithe wu to be apportioned. In l ilc:~ manner, if in the 
interni beJwcen thofe feafons any onc bought or foJd 
lhecp, and it was certain from what Pllriib they came, 
the ti¢eof fucb I}1cep W:lS to be lppoltione:d 11.1 the titil.c 
of a thing wbich bad two domicils: if tht' form!:'r parilb , 
was not known, th.en that parifh within which they WC'~ ' 

Qleered wu to have the ~boJe of the tithc. 
IT was required that titbe: {hould be paid of milk i that 

i" of ch~fe in the (e:l(on (or m:lking checfc. apd of the 
milk iudE in autumn and winter, when it "':as lIot u(IJal 
to make checCc. But for thefe the pariJbioncrs migh~ 
Dl2lke an adequate competition, which was alW2YS to be 
to the nlue of the lithe, and in favour of the church . 
Tithe was required to be ~id of the produce of mills. 
of pafiure of all (orts·, as well th:lt which was not com. 
mon as that which WlIS, according to the tim~ and th~ num,,; 
ber of them. Tithe was required of Ii{beries and of bees, 
and Qf ;\II other goods which were ju£lly acquired, and 
w~re ~qewed annually. P~rfona.l tithes were alfo to be 
demanded of ,;u-tificen and merchants (or the gains of 
their tradeJ :lnu of aU workmen r~ct'iving "eertain lljpend • 
unJcfs the fiipcndiary chofe to. contribute (omethin, in 
certain. (or the ufc: or ornament of the church, and the 
patfon coufenu:d to accept it •• 

THI foregoing provilion about tPc fiche of wool (~ 
to have not fW5cientlyobviated the djSict4ties that follow,:, 
eel upon the. removal of lhctp from one j»llure to ~nothcr. 
To a!certain this more minutely, it was providM by • 
fubCCqu'ent cDnftimtion of the famt prclate. as foUowt: 

.. ". _cia ill tM ..- _ a.c... rlPu,iDI pCIftan ... ·CMrP • 
.. ,..ft •• i, II ,.jM,. wboc:tl .. In.,ex. DOl nII&l ... ,."l_ pbllh 
pan_of oLftioIo ..... kiMI. ill. Itw edlllMfonner,a11rom"'.)&tIlt"~. 

~ 01 1"- '**iftl; C;- .... ~. 1,11" r~ •• " Th~ 
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The titht Of -wool, milk, Ind chcefe, was to be fllll,.-W 
to me church of the parilb .. here the fbcqt wert conrinua11!! 
lied and C'OucbcJ, between th.e rime of fhcering ("'bida 
was ,.r!er the middle of M3Y, and bd'ore the middle of 
June and the fuil c( Sr. Martin), ahhoDgh tb~ Wft'e 

afterwards removed into another parifh, and there O1«r
tel: and to be certain of this payment, the (beep 

. werc: not to be remo~td till fecurity wu given to the' 

parron for JYolymcm of the tithe. If they wne remcwed 
within thore times to :!.n04:hct p&rilh., each churct. was to 
receive: II. proportion of the tlibe,. according to tbe portion 
of time; provided th3.t no account {bould be ttken of 2ny 
fpate (If time lefs than thirty daYi. Thi. ptm'iflOli mull: 
Lcl.;ollfidtred as applying OI.11y to the lithe of wool, thlt of 
milk. lind cbecfe being to be rettived inRandy It tm: 
parifh ... h~re ' 1M: Iheep were ftd and couched. Agaill, if 
the {hup fed in one p1fHb, Ind couched in another, U IC 

tiihe was to be divtded betwt'm the two churches. If 
after t~ feaft of St. Martin fherp ~re carried to ~ba' 
p1Rurcs, and till the time of (beering were ~d in one or 
feveral ~rifbec, eimer ill the ptltures of their owners or 
or omen, it W;lS ordaiucd, th:l.t the feeding fbould be' 
dHmated Olccording to the number of fh«p, and tithe 
fhould" be -dC)1I2nded of the owners according 10 luch 
elHmation." , • 

THI rithe of milk and chetfe from ("ows and soan, 
was to'" be poiid _bere. they fed :md eouched j :and if rhey 
(cd in one pariJh and couched in anodu:'I", the tithe was 
t tl be divil2d betwttn the pnCons. IAmbs, CiJYn, wits, 
IIAd other tithable younglings, Fre to be tithed propor~' 
tion.abiy, having nfp::a to the (ever&! places where they' 
'ftrc begotten, born and fed, and the 'time (hey were in 
me r~1 pariOIn. It was Itfl 10 the cufttIID «ci&Jept 
,.,. • decide .... thouJd be ~id for lillie, ~ the 
mille lOr the ~maB nQmber of C\'lW1 .as not fu5cia:tt far' 
making cbcc:&-i wtwbat for IM;Ilbs, calvr!\ C1Skt, &erca, 

" ~ 
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refCj or fIlCh thinglO n are too ffnall to pay a cutain alb.. 
Ir ibcqt were killed, or died by accident, &fu:r the: fC4t 
of St. Martin, tithe was to be paid to tbe rmiih-clwrcll. 
If iheep belonging to one 'p;iriili were (horn in loomer, 
me tithe was to be given to the pal fon of tbe pariJb wbert 
they .ere (born; unlefs it could be fhewn th.at C:u.isfa~ 
lion had been made for the tithe elfe .... here·, 

To theft: tWO conHitutions mlloy"be added a third of tbe 
,fame prelate, in which the articles fubjeCl to tithe are 
body fummed up. It ordains, that tithe Ihould be paid 01 
milk'; of the proltts of woods, p:mn:1ge, of woods and Of 
trees, if fold; vivarie5, pit'caries, rivers, ponds, trees, 
anel., pigeons '? fceds, fruit'S, bealis in warrens; of 
fowling j of gardens j cunilagcs, wool, flax, wine an4 
gn.in, turves in ploll:es where: they were dug and made; 
fw1ns, capons', gecCe, ducks, eggs, hed~-r\)ws', ~ 
honey, and wu; of mills, hunting, handic:r::tftt, and 
mt:rchandife; as a1fo of lambs, c:lIvc,; colts, according 
to their value. In (bOrt, fn)" tbe conHinilion, Icc (adf. 
f.taion be mnde of:ill other things to the churchC's "'hcre. 
(jnto they by Law belOl\g; no de\luctiol\ being m:tdc, in 
C1kulating the tithe, for the cxpenceJ attending the pro
duCtion" or, the thing, e:t..ecpt ollly in handicrafts and mer. 
chandtfe -. 

, . 

1 N" the followin~ reign, we find a conttitution of arch- ,,'-, .... 
bifbop Stn.ttord upon the fubjeClof jjhJa ((laNa. Perfons, 
iiys that ordinance, h:ad refufed tn pay tithe tk pl"h (i/eitt;I, 
If nl"iI Qrh#n,m tcdUorNm n:dfil, though Ihere cull Jeri 
labour than me fruits of tree.; allcdging that they bad 

• LruoL '91> 1,8, I,,. • 
t TIM CQ"Jtll\ll1OQ aoIoIt, that dill 

.... e...u ... pa ... III A..,.t\ ... ..n 
fS 1M OIlier _h I 11." dtrre(OI"I 
~, Ilia! ~ ~l'IIoJ 10 "
... ,,,,, w- 1..:11 lieN N''II Ihis 
monlh. Th" be"" tM principiI 
Iw'fd\ ..,...lIb, _ m"tll !bonk it 
haro:! 1<1 ~ ut. of nlJliI:, whl\o 
;hq 'rtocn:.f'l )'1CIl lIlhe 01 CQnI, ~ 

Wrr'8 obi;." to feed ,heir ~1"ftlI;'" 
wirh u.. milk. JobI'IL. C_. q ..... 
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CBAP_ :):XV, oner tMore paid it j .nd exprdDng 11. doul)t, what ~"a& 
... ~. properlyjjltJtJ cldlia. Tore-movethis daubr itwunow 

IJ)W. IV. QJdaiactl, Uliltjjltui C~41t1l wli that wood, of my kind. 
which was kq>t on purpok [0 be cut, and which being 
cut, grew again hom tbe frump or rOOl: o(ruch wood, it 
was dccl:tred that 11. real or przdi.al tithe lhould be JWd -, 
This is:l more (atisu.!tory explanation than the nesative 
Foyi/ion made by parliament. on lbis head, in the fame 
reign, which has been befott. mentioned 7 i aDd wbidl 
merely declared, Wt wood of t .... entr years growth feUed 
for lhip.building, or the like uk" Jhouldnot be conftrau:d 
to befj/1J4 c,uu: this I'btute, however, is a (ott of evi
dente, that the definition conuincd in the above conJljtlloo 
lion 1N<U not (ufliciently attenc1ed to. 

UPON wfe legi(lativt regulation! for the due paytncnt 
of tithes, (everal obfervations ,uik, which qave not efcape4 
Ihe accurate and difcerqing: ~yndVo'ood. Thefe contribute 
to open (ome di~ulties. with which the fUhjed would be 
otberwile embarrafred. As to the W'liformity which the 
full or thefe conilitulions was to introduce througb the 
whole pro\'ince, it bad, according to Lyndwood, no otbc.r 
meaning than tb~t tithes fhould be univeri'aUy paid •. for 
the different cuftom. that prevailed in various Pam of 
lAc kingdom, were Rill to govern with refpe& 10 the 
mode in wbieb they wt:re to be coIlelI:cd. Varieus"le the 
cuCtOIPS by whtch tithe ufed to be coUcaed. Thus it wu 
tbecuft.om in fome pUCCI to lithe corn inihenes, in others 
it wu tithed while loo(e; in (ome it was tithed in the 
fidei, in others in the owner', barn; in othtrs it .... 
carrie4 to the patron's barn S o The lime of winter and 
(ummer, mentioned in the abov: conRitutions, <kpmdal 
an the cuJtOrlll of diffi:reDtcountries: in feme placeI, lbeep 
were ~moved from one pafiure to another about Midlllel
mas, and were there fed till Candlemas, or St. Paler, or 

• ~.I900 
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the Annunc:dtion; ill oChen they were remo'l'ed at the. CRAP. 01'. 

feaft of AU Souls, and continued till d~ reall of St. Pbilip - ' BINa' WI. 
2nd St. James, and tM winter accordingly was raid to IIIW. IV. 

commence and finilh at tbOk [evera] periods -. 

iT depended upon cufiom what fbould be paid for any 
p:articular tirhe: but {Ileh cuftoms ~re aJWlIYS fubjcCl to 
mit corre£lion, that tithes being du~ as the cUIOllilis 
held, juri div;ne, they could never be dlminilbed in valltC 
beloW tbe juft tenth, by any -cullom . though a cuftum 
a:u etleemed good which gave to the church more than 
the real tenth. If. cuA:om could rlOt dimini!b the nJue 
of the tithe, much lefs would it be allowed to take 3wa1 
the whole tithe: a clln-om, thcri[OI'e, dt "~,, JuimoIUU was 
hc:ld to be bad'. 

T ITH!8 were divided into lrtfll and jmll14 and into 
prtltjipl and Itrfl1llll. Among finall lithH were reckONd 
",001, Ilax, milk, cbetfc, honey, wax, ('gg" Jambs, pou.ltryl 
and the othu produaions of animals, the fruits of mCit 
and aU the produaions of prOeM ~: the rd't wcrc conli. 
dered as. great tithes. Przdial tithe W2S that which areNe 
from mill" pifcari~ !uy. wool, beef, and the fruit!; ani 
produce of the eartb: it was fo ailed beC2ufe: it C2me 

ftom a i:c:rtain place·. Pt:rfotW tithes were fuch as were 
paid ratm:r in rcfpclt of the perfon th;:.n the (oil, a. froa 
Ine pfofit of a man'. labour IJ\d emplo)mcnt. Some 
article. wue ofa mixcdnatW't, atifing partly (rom the (00. 
and pardy (rom the labour and employment of men; u 
lambs, wool. milk, and (ome other things i and it was. 
matter of argument among the canonifts. whether there 
were properly pnedial or pcrfonal ti lhcs. But the better 
opinioa feem. to hayc \cen, that they were przdid. 
Yet the tbepherJ who bad the cuftody of the aiecp, wu 
bounIl to pay "Ifo a pcs{cm21 tithe of hi. waget. b 1rU 

lIlJ,tf'rial to ~ whether a tithe was of the former OC' 



·, 
HISTOKY OF THE 

CHAP. xxv. latttt defcription; beca&l£e predial tithrs were due to me 
~7f\1. church of tbe p:arifb wh~ the land on whidl they 3roMJ 

LDW. IV. was {iuured; per(onal [Ithe:! to the church wbt:re the 
perron p3ying them heard (ervice and received tbc 
facramen{s' . 

o-poI'lIioo for IT il I)IlI al a qucftion by Lyndwood, whether the par .. 
uba. rOO could enter inlO a permanent compofilwn with hie 

parithioncrs to «<eiyc kfs than a tenth ; aDd be ..u\\'«1 it 
ill the negati,e. For though, &)'5 br, a compoIitiOIl 
for tilbel might well be made bttwcen club, yet it would. 
nOf hold bctwew a ckrJc and al:apnan. BUI in thi. there 
wu a chftiollion: (llch. compofition, if for tithes altudy 
due, was good; but for tithes to be p3id, a compolition 
with :t laym"-ll was held not to be good, unld"s lanlliOMd 
by judicial :luther;tyof the bilbopr, Tt. compolition 
tbf-rcforc (poken of in there conAitutions, mua Jntan fQ 
• one al was to have no binding foree on the fucceKor, 
.nd "'~ only 10 :adjun paymcntllbttought to have been' 
nude before. Compofitions of both foru ian to ha'f'C 
been vcry common (or (mall tithes. 

P .. A:DIA1. :l.nd perIOnal tithes might, by poffibility, be 
due in cOllfid~taljon of the f.me thin" Thi~ ,wu u.. 
nrc with refpc8 to fi.lh. Jr lith were td:eD. in .an indore.. 
pact, a przdi:l1 tithe wu due to lhe church of the fNlnlb 
where tb~y were o.~n; but if chey were tak~n in a 
Arum mat p:afi"ed from one pbce to :IJlomu, tMO a ptr_ 
1On.:l1 tithe would be due to ,bat p4rilh-cburch at whicb 
the peffon taking them h~ilrd di"ime f~rvi'eand: IcceivN the 
Ucram~nls. This, bo';\·~v"". was only wbt:rc a perXan 
filhtJ without paying any thi!)&: for fucla liberty j (or 
where be paid .any rent or priu: tht:n 3. tithe of ruth "At 

or price,,~ due to tbe churcb of the parilb where lbe fiib 
~ u.ken: the Came of tbo tithe of bir. anll beaJh. 
Tbe: tithe of lilh au,ht in we fea was co.'li'uL;red br 
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fomc as pnedial j tbough the brtter opinion W;lS, that this 
was a penonal tithe I. 

THE time uf mills, ao:orwl1g Lo the above conHitution., 
cOIlfiRed in tnc ttnth of their produce; :Uld thi~. fays Lynd
wood, could only be efftBed by payini the tenth M
(ure of all the corn ground thue, for the bencht of the lord 
or the miller. For it was not ruflicient to pay the tenth 
of the rent, that being not the true value, as the tenaat 
wa~ to gain (omethir1g beyond the ~nt j but if the lord 
p!lyed a tithe of tbereut, :lnd the ttn:JIlt: of hiS gains, every 
thing that Wlii due to the church would be p3id; and if thl: 
puron p~rcrred it, the tithe might be pail! in that way. 
The produce of a mill was to be tithed as a pr;edial titllC:', 
whhout dcdudinc the cx~nccs; but if the mill was fold, 
eMn the vcpences would be deduGled j and after that the 
refiduum, which "'1lS the c1c;l( gains, would be tithed as 
3 petfollal tithe. The expences wue confldered in three. 
lights: thofe in rt, thofe tirta TIm, and thofe lxtra rtm. 
Thus, fuppofc a mill was bought for 100/. this was of 
the Iirft fort of expcld; '10/. w~s laid out upon repairs of 
jr, this was of the fecond.; :md 10/. ill workmen, horfet-, 
and tbe like, t bis was of the Jail- fort; in the whole 130/. 

If the mill was rct::.ined for ftx ~s, and yidded 101, Itr 
IUfn, produce, one. of that ten would be paid each year 
in name of dthe, withou.t any t1cdu€l:ion of the e;lCpencC'l ; 
but if the mill was to be fold at tiu: end of the fix yeus 
(or J sol. a pedonal tithe muft be paid of the profit, after 
allowing all the t:xpe~. But fome doBor" among whom 
is Lyndwood, thought that the expr:nc:es tnro run fhould 
not in this cafe be deduae~ and therefore the profit to 
be tithed, accon1ing to them, would be 30/b. ,It wu 
held, that where tithe. W2S p:.tid for milk, and cheefe wal 

~ of the ocher nine,parts, no tithe fbould be paid for 
·fllCh cheek; but if the c:hetfe 'on' fold, a pe:rfonal tithe-

Ihould 
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ihfNTd be p.aid for the- gains made thereby· I fo anxious 
were they that a ,lithe fhouJd be paid upon ct'eTy pom?!e 
gilin '. Perfonal tithn were due at the time when the gain 
on which the-yuofe wu J"I~:ceh't'd; but on account of the 
fmallneCs of them, it is thought by Lyndwood, that they 
fbouJd rather be paid at che end of the year. Tbey were 
due only of the clear profit: if a thing therefore, infiead 
of being fold. was given away, or Ite.pt by the" owner, it 
was not tithablt'~ beclUk there w.u 110 profit ~ but accord
ing to the opinion of fome dollars, if the money where • 
• ' jth it was purchafed bad paid no tithe, the Ihing wbich 
arne in its place lbould be tithed -. 

THE perfonal tithe that w:lS demandable of the profit 
on mcrchandife, WIS a very ftrious conlideration in towns 
and cities. In the city of London, there was a ,"ullom to 
pay by wly of offering one farthing upon every ten (hil. 
lings rent of a haufe, on Sundays and cert.ain feaft~ ill tbe 
year. It had been ~ndeavoured to ttprefen[ this as • p.ay_ 
IDCnt in lieu of (uC'h per(offill tithe u arofe from profit in 
InCrcbandife j hut Lyndwood combau this opinion with 
,rot enndloe(s. He contends, that if this is at all to be 
conGdffed as a tithe, it is a praedial one, being paid in' pro.
portion to the rent, whkh is prz:dial, if to, how, Cay. be, 
islhe payment of :I przdial tith~ to be a re:dem fornrmpt_ 
iAg a penon from paying. penonallithe I But the Ofdi_ 
DanCe of the cityexpreCsly calls this an offuing. and there
Corc: it cannot be in li~uof any tithe whateVer • . Forthek, 
among many other weighty rcarom, he concludes, that tbc: 
uaddmtn, artific:trs, and merchants of Loodon arc not, 

• L,IIIl. 194. p. 
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by ruron of tIIis oRmng, exempt-from paying a pt'nonal 
tithe of rheir profir in merchandirc and employments '. 

To fecure the regular ,uyment of theft d~s, all redan, 
ViC3r1, :and ch:tpellains, are enjoined by the .boYeC'Onftitu~ 
boos Co :M!.moniDl their parilbioocn of their duty in this 
refpelt to the church. If tbey dir~garded fIlCh ad(I1oni. · 

lions, they were to be fufpended .b j"rtffM mltfil; and 
if they am continued obffinate, were to be proceeded 
againfl with ecdefmflical cemurn. And farther, if the 
re8or, through ftar or indolence, was nq;ligent in de. 
manding his tithes, this negle!t of the c1,utc:h', rights was 
to be punifhed with fufpeufioD till he pJ d a fine to the 
archdeacon·. 

To this account of the la" of tithes given by our ca. 
nonill:, it docs not (cern at all necdTary to add any thing 
from our booh of common I2w. It was fo exprd"sly laid 
do"" by ' the Ibrutes of ci,.'MmJp,tlt olotis, and m,'(Mli 
turi', in what cafes they were objells of fpirituaJ or tern. 

poraJ jurirdiaion, that th~r~ had rarely nifen any contro
Yeny upon that head. 1f they were not conv~rI~d into 
Jay chattels, or bound by:my lay contratl, or in JUtticu
Jar bfes, a. if th~y did noc exceed a fourth paft of the ~_ 
nefice, th~y were ckarly within the cO{;nifanc:e of the 
fpiritual court. It-mull however be rerrurktd, that there 
is a cafe in the time: of Edward III. in the exchequer, 
when: a king's debtOr prayed proccb againfl: • p~rfon wbo 
bad partof hi .. goods, and fo rendertd him lefs 2bl6-to ('tli.fy 
the tinCt dcllWld; upon which the party appeared, and 
claimed the goods u tithe I the othu did the fame as pat_ 

{on r after thi. the perro. brought in by procefs ple:ld_ 
c.d to the j~on. This plea, we are told, .was not 

.uo.ed, but the queftion was held to belong to the ex
cboqucr, bca.1lfe it was the king', fuit. The reporter 
Ufl'dJ'n his {urpriSie, and adds, that neither the kin~'s 

! ,,~. 101." ... lb.!. I", I" . ~ ,"s4.-. \'01. U. 1". 1". 
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CIlAP. xxv. bench nor common-pic.. would ill. lib IIWUIIT enter· 
~iT VI: l;oin ruits for tilhes o. "I -his eM bappened about twcnt)j 

JaW.lV. yean anc, me proceeding (0(; litbel by ftirf/sC;(U in the 
;emporal courts had been uken amy by ft ..lIUtc:'. 

H"VIEC gone throtlgh me three points of moil intn... 
• acy in rhc common cou.rfe of dHical judicature, omc. 
of matrimony, of ttthfntou, and of tilbt's, we (haU pal5 
en to tbol'e which involve ~ di(cuffion, and thetcl'ore, 
cho' pf great imPQrtal\l.:e in themklvH, require lees atten
tip" in the Iludenr. 

• froIiitioa. THE title of benefices ecdeliafHcal, wIthout touching 
the tr.jaJ of the pa.tfOnag~ bdonged 10 Ibis court, aDd 
might t)e bro\l~bt in quellion in two ways. odlet upon 
l4e ~oid2n« or fpoliation of a bcncnce: the former 
arc &:clared 10 belong to the fpiritual judge, hy fiat. "5 
l::dward HI. pr, ,lfY', ('h. 8. They might depend either 
upon death, rcfign.ltion, depeir.ttion. CfC'2t1on, or e,.lIion. 
Whe~her a church Vt-as full or no«, or the clerk properly 
qualified, was triable by tbis coun.. ThefpoZiatioD of • 
bencfice was triable ill this co:un, only where a c1~rk waf 

in a, an incumbent; for if he wa, in as an u(urper of the 
dum::h, whlch was fuJI. or as. ttt'fpalfer, the remedy 'Was 

byaQion of tr.e(paI's, and not by luit for die fpoli~on' . 
If two incumbenu were in. and tMy claimed by difFerent 
galf9l\S, no fpo!iation would lie, becaufe the ript of ad_ 
\'OW{qn came in qudliM i bt.at where lhey both claimed 
.., one, • tWt fOr fpolWion 111" 

• 

Puuo ... pnted out of churches, mGt11Jaries, 'and 
obJatjont, bc10nted to thi. court, both hy fbt. crwmtj/J'fl)' 
.,.,;,., and by the common bw·. A penfion might 
.. be IUr:tI for at eomau"" la .. , hy writ « annuity i but 

• ,UIl , .. 
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if the d3imlor went upon II prekriprion, .nd .fk!"'".lnls 
fued for it as :I penlion in Ihis coutt, l prohibition would 
tie II. It Wllsbdd, in the rirM of EdwardJll. in an affift', 
to be a goocJ ple:l to the j urifclitlion ohhe temporal court; 
to {:1Y thlt the land W2S a church-12rd 1: this was con
formable with rbe-Iaw before bid down by Balton c; and 
it W:lI once held, that if a perfon !ook tr~, in a church. 
yuel. the remedy was not by trefpafs, but by fuit in this 
coort ". That a ~ilb or h3mlcr claimin: a right to 
have a cur;1te to perfOt"ru divine (etviet', might proceed to 
dbblilb fuch right ill thi, coUrt, ..... u cOf'llidercd as of 
long ufage; norwithftanding,:an aClion upbn the C3(e was 
hdd maintainable for ruth ncr;IeB.·. We find a fuit For 
with._holding 1\ chaunuy W:l1 dttmed good, upon confulta_ 
cion j which ~ing within the (arne reafon, gives (antHoll, 

. as it Olould (cern, to the other oCe. T lut ~rinlionerl 
might be cittd in a cauIe of UI1,,.ibtt,i.,, towards the re
paration of the bod)' fJf a church, it provedJrom the ftatute 
eimN"jpta, .,.tis ~. from the Regilter' ; and from autho
ritiet in the time of Henry VIn·. 

IT I«:ms unneceffiuy to addttce any authorities from 
bur fbtu~es or boob of common law, to !hew wh:l.t coun_ 
tenance had been gIven to the judicature of th; .. court, in 
the punifhing of offencee that ravoured or impiety. If Ii 
court chrillian has any jurifdiB:ion at all, it,. is furely in 
nuttm of this nature i and the kiinalure, infUoad of 
ma!c.ulg any fpedtl recognition of fuch authori!)', hd 
been content to par. it ~ under the Ifntr.1l dtfcrip_ 
lion of /fUrl jpi,.;""ma, or of crimes for which the puoilh. 
ment of penance ured to in8iaed ' . It i. trw:, that 01 
late yeatS the legifiature had been induced to point out 
cen::ain new feC'brie. as objeas of particular animad .. erlion J 

• 'v-ok G.)o4all , "c. 
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but they at the fame time fully recognifed the former 
atrthority of the bilbops C, 

PIRJ URY in an ccdefi.a1lical caufc, or m2tter, was Itoll 
offence prop4:rly cognirable in this coun, Under the title of 
perjury we come: to confider the breach of a voluntary oath, 
whether taken privately, or publicly bt:fore :111 e:cclcfiaflical 
judg~ as was common in thefe da}'5. This has ~en fre. 
que:lltly before mention"cd, umkr the tt'rm of lt1t}i' foI~;, IS 

a difputed obJcll of clerical judicature. The: fame doubt. 
kerns frill to have: continued; for upon comparifall 
d fome cafes, in this and the fore&oing reigns, thert is a 
contrarM:ty that IbOOs in nud of fome diftioClion to n:. 
toncile: it. In the afe of the vicar of Saltafh, who 
had made an oblig2tion, and had bound himfclf to the: 
obfervancc: of it, by oath taken ~fore the: popc', colle:80r, 
it wa& declared by Ha"lford jullicc, that no one fhould 
be fued before the ordinary for perjury, but where: the 
principal matter on which the: perjury arofe was of .a 
fpiritual nature I for if it W3S otherwife, he might in that 
manner be compelled to perform lay COtltra£ls, which be
IOllvdonly to th e: temporal courts.. A frw yean aftt.r, it 
wa,s like:wife: hdd, that where a man bad fworn. to mAke 
a fe"jfmcnl, he fhould not, for the above reafon, be rued 
for brnch of his oath in the: clerical court I, The.fe C:He, 
happened in the reign of Henry IV. and tbe fpirit of them 
was maintained in fome opiniOni delivemJ in the tWO 

prefent rei&"'. Ll 38 Hen , VI. tRe fame law W:U i.:lid 
down by Ftlrtrfttu, in the exchcquer.cbambcr, and Wli 

admitted by fome otben of lhe judg~ and denied by 
none", Again, in 20 Ed. IV. it " 'as declared by £'';(IN, 
that where faith was made concerning a {piritual blatllCf, 

.. to pay tithes 01' to marry, the: brocb tbcrrof lhouW be 
punilhed in the fpiritual court; Qut not if it w;!., upon a 

I Sea. " Hen. IV. Co ' j • .,.. 
I. M •• V. c, ,. \'14. alit. 1'Ql..IIl. 
'lS. ,60. 
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tcmpor.J.!. mauer·, Ag2in, in 22 Ed. IV. where 3n oath 
hld been made (or the payment of Dlooey, the fame opi

nion was deli verN i but the re:;lfon tben given by &iglf is, 
becaufc an alfion would lie for the money at ,"oml7'lon 
law·, Thefc opinions fcem only to confirm what had 
longlince been ddivered by BraBon·, 

BUT notwithRanding there declarations of the judges, it 
is beyond queftion, that the courts ecddiaftical dId tk 
jall, hold pica of breach of oath and of faith f,dfifie<i, or tie 
jtk; '4jiD1f', as it was termed (which was confidered by 
the anonifts, in fome refpeas, as the breach of a corporal 
oath) even wben fuch oath or faith. vehlnrarily t:tlc:en, 
Wlli for confirming of a ml.tter tempor.ll: and this ap
pears not only from tbe: tdlimony of canonifts, but from 
decilionl in our court5 of common Jaw. It mult be re':' 
coUe8ed, how pofitively this obje8 of jurifdiClion i. af_ 
ferled by the confH.tution of Boniface, in the reign of 
Henry 1lI. in which it is claimed abfolute1y. without any 
diftinCtion whether the caufe was fpiritual or temporal -; 
providC1.l there was no mention of chattels; Such matten 

are allO admitted 10 belong to the clerical judieatllfe. by 
the llatllte ';r'"mf~tJ1 .lllltir.-provided money was hot de
(Ilandt:d'. Confor01ably wilh -this bon idta, it wu held. 
in the lime of Edward Ill. that tho' the ordinary, in fuch 
e.fe., could not enjoin the party to pay the debt according 
to his o.ath, yet he might enjoin him corporal penance.; 
wAich opinion was confirmed by one in the 3+ Henry VI. 
when it was held, that where a man bollght II borCe, and 
(wore upon the Enngelifts to pay soJ. for it by (ueh a 
day, if he broke hi. faith" an aCtion of debt might be bad 
at common law, .nd alfo a fuit pr, l.ejj,tu foJt; in the 
fRiritual tourt; aod it was raid, this waWd be no Jk't:iYlliec 
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to the fpiritual COIlrt, b«aufc the twO proceedings \Vet'C' 

(or different objeeb" A new rurn~ boweve.r, was gh'cn 
to ~his doari~ ,by our courts of common law, in the 
latter codor Edwud IV. ; for it was thtu declared byBr;a". 
and LiltltlM, without anyone contradilling them) that 
;" l-rfillllfiaf; :uifinS upon a temporal matter, the (pititu. 
a1 court might punHh t~ tffiej" but not 21 the fuit of (be 
puty. This latter opinion was adopted in the next reign·, 
and is me latea opinion in our books of cC?mmonJaw upon 
this f.amoos queman. It is thought Ihe temporal judge' 
required the proc«ding to be IX '.ffid~ rather th:m at the 
fuit of a pUt)', MClufe it was prcfumed tbat the part)' 
wouJd not profccute merely (or the punifbment of the fin, 
but for pecullhry fati$fallion for the injury'. 

LYNDWOOD, however, (terns to clllC'rtaill no fuch dif
tinCtion, but fpeaks a$ if thc proceeding might be d[h~r 
way; and he givu the form of a libel, which he thinks 
fo drawn as not to be liable [0 a prohibition: this \\"e {ball 
give the reader at length, not only to iIIuilnte the prtfe.nt 
point, but as a f~dmen. ahd the: only one, of pleadings in 
this court. The form of the libel is as foJlows: ..I. pr,p,ni, iff. 
jtlJiti",lItrll 8 . fllM/idtmB.noEI su£ H,'TUPO;lTIOSI 

(Ot jl/ram",t, fir, mllii,) pnmijit it fi '!i'nnxit dift, A. 
"lUm IiIm:u tali dit fiJtlitn' filI/MIIm; f llia ttmfnl fitlrm. 
(or jurnm"dNIJI) it/tin B. di8, tfit tfd'l,1t;'fimtl promfffHm 
fuum hujll!mXii n,n firt/anM,jt' edonlr'; illJl(;/ ttlturt vtnitllt!~ 
dml11l4bilittr .,MatJit, 1fti,,;', taf/oRiN pr~undr.s ft tiw..: 
foki !tlM (or juranunl") hJttrtDPtiMt h"jlljlftldi 'fJi"c"lt; 
ft,,. lita,.i, cum 1', tJmi j Jli ;'tttrp?fititl (or jllnlmmt.m) 

hwiufmodi iplum ,ui P" 1/liffa jitlil" /t'NlIl"ia,fieundum jill 
f/rt"i1lUIIJ, "tt bljlitllftl C(l'IOI,;tO, Jub Itr,,6 puellt; II".4rlo/is 

'fttf.a/illl' #jIrh'Jttrit, it ".firingQt. !taur; fa~"ri j*~ 
p.e rtlu;ritlir ill hAe parll, p:tit,/,lJrl diSi j. F(r w. 
i,m;flullljudium Illfi,iin.m prQIINIWQri, dfC#rlll~ ,t «c/,;r# 

• J04 l'fCl. "J. 7., 
• u Hell.. \,11.11, 
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Nt"i jllpraditbu" B. prllfat_/_.e fii,; illterprJitjl1:: (or 
j"ramlllfj' TJi"cu/~) n I fiN/tUft/iliff " jn:pundllm 1"miffit '" 
ju" Ji'<J;M, II j/lKlil <tm,,,icR i'!flitllta '/fiBNa/itlr, It full 
pama /Kuali mlJrtlf/h I!flr;O,,,n It liglltllm /uijfo. rl '.1ft, 
nit "'" tll/Jll tlll B. f%n fuam (or juramtntum) hfljll/".Hii 
IImlre viQitiiP. tlf p,., vi,/a/i,II, ip[6 amlllie; pllniflrtil<llf 
fort, It "(lfi,.; J,h,r,·. 

THUS far of offences of th~ fjdt clafs: next as to thoft: 
of (he reco~d, (!pI\CC<fning which there is 1bundJnce of 
common~hw tcflill1onies. As tel ufury, wt find it declared 
by /hI. 15 Ed. Ill. c. 5. that the king tqould have c:onu_ 
ranee of ufurers dead, and the ordiJlaricl of fuch as were 
alive. This di\'ided empIre w-..s noticed before from 
Glanville-, 

l Ot . 
CHM'. xxv, 

Hl!SR l' VI. 
iDW. IV. 

NOTWITH5TM'DJNG defamation i. mentioned in Ul!: ncfanl3tioolo 

lb'utes of tirtum/fKlIt 6:61;1 and 6rl;ru/i ,flri as an ob_ 
jea of fpiritual cognif:lOcc, without adding ;tny quaJiJica_ 
tion a5 to the nature of the dchmation', yet an C?Cception 
had bccn lately introduced, fimil~r 10 mal which goycrned 
in many other p?ints of difputed jurifdi..:tion, It fterns, 
from the tenor of lianlf,rd', argum~nt in the cafe of 
the vjcar of S31~, before quoted, that if the defamation 
arofe on a tempor.ll caufr. it was held not 10 be cognifa. 
ble in the ecde/i,\fl:ic.al court', So in the reign of EdwMd 
IV, it W25 (aid, that wnere a pet(on charged another 
with a robbery, the party diffamed could not (ue in [he 
fpiritual court, ~caufe h.c might have an laion at com· 
monlaw; and where an aClion of treflX'(s W2$ brought for 
goods t:alc.cn, and the defclldwt (ued in the fpirltual court: 
for deFolm:lliOl1, a prnhibjl ion was gramed·, There iw 
:.lro in the Ret;:ificr a prohibition to a fuil far defamation, 
..nue a perron had been a wimers on an inquifi lion taken 
(or the king, and the 'P21't¥ affeded revenged himfdf in 

• Lwd, liS n. • ,Hen.1V· , So 
• \'oJ , a!'t,'I't>I.I,II,. • " MI\', 6 • 
r .\"!IJ ""','lI. I1. "7, J91. 
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this manner for Ihe lor, he thereby was likely 10 (ulbill ~ 1 

We have (ec~ thu a fiatute was made in tbe reigQ of 
Edward m. declaring, thaI :J. · prohibitioq (hould go to all 
[uils for defamation .lgainlt indi80rs e. 

THllaying of violent h:a.nds on a clerk, was an offence 
tllat was exprefsly affigned to the cogniflnce of the fpiritual 
,:oun, by the lliltuteJ of' c;rtIlWl/pt!12 Illatif and of ortielili 
(lrrj4. Uld it now rdied intitc:ly upon the J.Ain8ion there 
Jaid down ; for it was held, in 22. Ed. IV. that if a mom 
beat a cleric, and he fued him in this court (or his lin of 
~communicalioOl, he did wcll i but if he rued there fOf 

:amend~ a prohibition would lie"o That fiJ.crilegc w . .., 
~th .. fpiritll :11 and tcmpor:tl crin~. appears by fome cafes 
;&t COmmon law of a very early date; where it is laid 
down, that in cafe of goods fiol~n out of a church or 
Plurch-yud, the owner might fue for them in this COUrt 1 

the fame of tr«s growing in a church_yard'. Acco,,;n, 
toLyndwood, this was now deemed both a fpiriwal and 
temporal crime '. Dilapidations were :In object of fpiritual 
unfure: j (or in the time of Henry IV . if was held by 
r,rtuhil, that if an ecdeliaftical penon made wafte of a 
bendtcc. he lhould be d~pofc::d as a dilapidator of his 
church 0 and depolition }lias an aa of the fpiritual judge"', 
\-Ve hare the authority of Lyndwood for faying that in
edt, whoredom, and any incontinenct", timony, ufury. 
hercfy, perjufY, witchcraft, fortune-telling, druilkennrfs, 
:and the like: difordcl"5 ard imillon.lities w~re J:ri~ 

puniRt:.blc in the fpiriuul court '. 
. SUCH was the mode of proceeding, and (uch were the 
obje8s or jurifditbon in our ~detiafHcal courts, It is 
r\C:xt to be fcen what couru thek were, and who prerlded 
in them. Thi~, :4ter wh:t~ has a1rc<ldy been wd, need not 

, .. H.a. 111. w " Ua. Ill. 
Fit!;. PnWII. ,<t. d • 
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ddain us long. An EnglUh biDlop, conJi!ient with the 
{cheme we have jull giyen from tbecanon Law t, had (pi ri . 
tua! jurilllillion tbro' his w~ok diocc(e. The pc:rfon who 
executed aU of this charge which did not belon; to the 
bifhop by tUron of bis ordt'T, was called :1 ctwtcellor . 
tho' it is rtm2rhble due he is not (0 ft~mc<l in any o( the 
commiffions he holds, nor executes the proper dUly of a 
chancellor. In early tjm~, it is raid th3t hilhops had fueh 
an officer, who kc~t their (~Is. The chancellor ora bifhop 
in this country ufuaUy holds two oJJi.ccs, that of tJi(ar. 

ltlltrtl/, ami that of DjJiciol p,.intipal ; both which have: 
been mentioned as appoilltn!cnts known to the canon law I, 
The lid! was to excrcifc jurifdiCtion purely fpiritual j as 
vifitation, corrcClion of mannel'$, granting infl-itution, 
and a gcncr.tl infpedion Olnd fuperintendancc of things for 
the pr~fcrvation of diICipJine and good government ill mit 
church. The bufincfs of the latter (in which we ate more 
puticularly interelled) was to hear C"olUres:. Though thefe 
twO offices have been u(ually gr.lnte:d together, yet there 
~e infbnces of vicars-general being :appointed fc~te:ly. 

upon oc:c2fional abrence of the bifhop; which, indeed, 
was the .original defign of foch an dlablifument. 

THE authority of a chancellor, like that of his bilhop, 
is gtnerally given fo fully as to exttnd over tbe whole dio_ 
cere to all matteu and cau(es ecclefi:illical. Sut a bitbop 
nlight create fome c;xceptioos to this general juri(dillioll, 
by giving a limited olle to a lIInmijJQry. A commilTary's 
authority was rdlriClcd to certain places, and to ccrbin 
caufes. Thefe olticers corre(pond with what the cano
"ills called !lJiciQ!u pranti", :IS if rellrained cuidQIfI for. 
only of the moceft. AnJher eX(.tption to the jurifditlion 
of the challctllor wa5 thatof an archdeacon. In foine arch
deaconries, partly by s.ranlS from the: bitbop, and partly 
"r cullom, the archdNcon excrcifcs both fpiritual and ju .. 

! viti. alii. 4. ~ Viol. lilt. S. 6. ! VicI._. 6. 
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did,,1 luthortty j, and this, 25 to cauln and thiJ'lp, is of 
n;wre or lers clrtC'nt in dilferent places j Ind in (.omc is • 
pec:uliarand eUlJlpt from the: biibop, in Olhcnf)l1ly concur
rent. But this limited jurifdit\j(Jn of the 1tt1l1kacoll dif
fert (rom that of tbe commiffary, and aI(o of the: chaned
lQr. inafmuch as he_!; not receil,'c iI bydekgation, buthas 
it jun,rtfimlriD, :IS ordinary> and where he does not prdide 
himftlf, he appoinL~ aD official, wbo, from hi, reJ'triaioo to 
certlin place. "3nd cauft'S, may be rtrembled to the com. 
milTary of tbe hi1hop. The-title given to all fpirituaI courtl 
was that Of confiftory. 

THul tlKre w-u in every ~iocere a court held bef'ort tbe 
o8id~ principal of the hi/bop i and in fome there WIlS .lIfo 
Olle hrUi by the bifhop's commitrary, and by the officiaJ of 
(orne archdeacon. Bc:lidcs- mefe, there were courts of !;be 
llfchbi010PS who had two jurifdidions. one diocefan, like 
the other bi{bop5' the other W31i ~ fuperintendance over 
the bilbops of their re(peCli'fc province,;, The archbilhop 
of Canterbury was conlidercd ali wgtlflll "tltus in Engl;md-. 
He h3d five courtS; the court of ~rchcs, two t:OUrt, of 
pecl.lliar~ the court pf audience, and the prerogative; 

- 4X)Urt, The former WM ufuallybcld in Bow churd!, caUcd 
~(lltfia fanllte klll";te ti, QreMbIlI; and (0 from the' church 
this court was caUed elida ti, llrellhlll; and it was held by 
the offic:i:'Ii prindp.tl of tbe arcbbifbop. called '.!Jie;alis tit 
Ilml~II I, The ceurt of pcculiaJ'$ wu held by Ibc dean of 
the peculia r~ ha\,in,jurifdiClion over the thirteen parUbH 
callecl the peculiarli of the archbilh(lp in London: the dean 
ufed alfo to hold hili court ill Bow churd!. The other 
CCllIrt of p«uliats was held by the fame perf on by the title 
of jlltil( if thl pUII/iars, and hco liad juriCdiClion over lifty. 
(evcon patilhe!i lying in difttrcntdiocefc:s, :Iond not fuhjcCt to 
the biibcp or archdeacon, bl.ll to the archbilhop. Tho 
r~.trl if (Judul;" Wed to beheld in tbe archbifuop's podaa; 

beforo 
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'before audit,cx5, who b~rd fuc h m.atters, whether of con
tentiOl:1i, orvolullt:lJy jurijai8:ion, as the archbi!bop thoug,bt 
fit to refcrve for bis own determination: they prepared 
eviqence and oth,r materials to Jay before the ;m:bbilhop 
for his dec:ilion . This was afterwards removed from the 
archbilhop's palace, :md the jurifdi8ioll Q{ j~ exerdfed by 
the mnjl!r, or Wfdal if ,bl Qlitlj,,,u, who held his court 
in the confillory place at SI. Paul's. The great Ofti,Ct'5 of 
oQicial principal of the :nchbHhop. dean, or judge of the 
peculiu., :md official of the audience, have finet: been 
united in one perron, under the general name of de:," of 
the archet:, who is alfo vicar-geoeral of the ardIbi£hop·. 
TWo courts are at prcfent all held ill DoCtors Commons, 
as is alfo the prerovti,'c coutt by the judge of the prero_ 
g;ttive court. Thi, COUrt was (or the cognifllllce Df .liI1I 
wills, whert:, the tcJlatCK having b.no "fJtorilin, the proof 

and :l.dminifir.uion, according to Lyndwood. belonged to. 
dle arcbbi{bop by a (pedal prerogati\""e" The tlllin i, 
ortllblll was k.nown u~der that name loog before the 
reign of Henry 11. 

ALL fuits: were to be commenced in the court of the 
official flincipal of the di~efe, unler, the p!:l.ce where the 
caufe of fuit arofe was within a peculiar and exempt jwjf
di~ion, ..... hether of an archdeacotl, or the archbilhop; 
and then before the official of the former, or the dean or 
judge of tbe p«-uliars bf the luter, as the cafe might ~. 
There 1::&y an appea.l from the :archdC'~con or his official to 
the bithop. that is, to his offidal principal; and from the 
oJfici~1 principal of tllC bilhop to the uchbill,op, that it, 
to bis ot!icill principal; ~r the conlinory of the official 
principal being in efred only tht: court of tilt: bifhop, the 
"Ppe'~, if to him, would be ob ,odlHl oJ tu"dtm. }i rom the 
.rchbilhop the reg~ courfe of appeal Wai to the POpe'. 
~o appeal could be carried ptr fa/tllm (rom the archdeacon 
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to the archbilhop; tho' a (ule of the-canon law, u we have 
teen, allowed (uen premature appeal to the pope. ill any 
fiag-e of the proceeding r. 

SUCH we:re thcecc:lefiaftical courts, and fuch thtir de~ 
~ndcnce on, and nlation to, e::!.cn oth~r. Such they Hill 
continue, with very little alteration, except in the point of 
papal rcvirton and controul, which W2S taken aW2)' in the 
reign of Henry VIII. 

THt common-law jucifdi8ion, by which the fpiritual 
court was controuled and circ:umfcribcd, (ttm~ of J:ue 
to be enlarging its powers of attack; for prohibitions, 
which hitherto Iud b«n connned to the cnaocery alld 
king" bench. we(e noW held by aU the judge, of the com. 
mUll pJe.l!} upon vi~ of (QNDcr p(eccdenl$, to belong 
alfo to that court. But they made the following diftindion 
between this court and the. od~n; that in this there mull: 
always be an orig;n31 writ depending for the: (ame: mallc:r, 
othe:rwi(e: they had no ,"uthorhy to prohibit: infic:ad, thc:r#
fore, of granting I. pfohibition. 2S the: king's bench, in 
the firA inftanct, the courfe: was to ge:t an original writ of 
prohibition out of ch:ancc:ry, re:turnable: ill the: common 
pleas, commanding the: judices to make att:achm~t. It 
was on the: (ame occalion agreed, that the common plru 
had authority, in the like manner, to grant wrirs of con
fultation '. 

THE reader hn been detained (0 Ion:; with the dcuil of 
the: juridical fyftem which prevailed in our ecdc:liaftical 
courts :it this timc:, that he wiU probably be: content 
with :l night noriee of what was dOlle by the: clerical 
legH!sture. Our attention hI. not bttn drawn to the 
trsnuaions of 1he provinci!!.1 fyoods, linee we: mentioned 

the conftitutions ofarchbilbops Feckham and Winchelfer, 
in the: reign of Edward I. From that ptriod down to die 
prefent, the: archbilhops or C:ullcrbury had held many 

• 
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provincial (ynods, and rnll-de v:arious confriNtions therein. 
In 1312. a (ynod ,was htld, and conftitutions made by 
Walter Rcynqlds; in 13~8, 1330, 1332, by Simon 
Mejlhamj in 13+'l, and 1343. by John Str-ufordj in 
J351? 1359. and 1362, by Simon 1I1cop j in 1367, by Simon 
Langh3m; in J378, by Simon Sudbury; in 13Ql, by 
William Courtney; in J 398, by Roger Walden; in 1+08, 
by Thomas Arundel; in I,PS. 1+16. '+30, J+J.4, and 
'+39J by Henry Chichley; in IH5, by John Staftord. 
While thc province of Canterbury W1li lhu, regulated by 
the care and indultr), of fucceJ1ivc: prelates, there appear no 
provifions made. for the lik.e purpafe by the archbifilops of 
the other province', ucept the confti.tutions of William de 
ta ZOllehe in 13S0j thofe of John Thorfby in 1363. 
which were partly a repubJication of thoCe of the (orm.r 
prelate j and thoCe of Jopn. Kemp in '4 ..... which were 
partly tranfcribed (rom fome of Winchclfey's in 1305. 
Thit: ICemed a defelt: in the derial polit.v; to remedy 
which, and 10 reduce the order, difc:ipline, and judicature 
of the national churdl to fome uniformity, it was pro
"ided in t462, in a convocation of the clergy of York, 
beld by. Willit.m Booth, that "lhe e.1f«t: of the conftitu_ 
tioru of the province of Canterbury, had, aud obfc:rved, 
and being no wife repugnant or prejudicial to thofe of 
'York, lhould be admiued into that prov'ince, but not olhcr_ 
wife, nor in any omC'r manner. and (or that purpore 
fbould be infemd and incorpor:ltcd with Ihem t, Thus 
-,vas a body of nll.tional canons collceled for the obfervilnce 
of the whole kingdom. As matters of difci¢ine were 
firmly (cttled according "0 tbe ~omilb (cherne, alld the 
princIpal opPQfuion to iI, which had b«n raiICd tty Wick_ 
liff" s followers, wu now rilenccd, the coovoc~tionl h:u:i 
link of moment to eng-age their attention.; and we accord. 
ingl,. find nothing of importance added to the above body 

, ~'I Caom, .,ot. II, 146;r. 
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atAP. xxv. of coni}-illltioni. The whoJe of thefe, (tom tbe time of 
': .. - -V,I Lanf'r.t.nc a~ (.ar down 3$ J430, were di;CRed anu com
.-Nk)" . 

1:1>110' . IV. me-flIed Oll by Lyndwood, 2fld in that form prcfcntcd a 
valuable dtpofitory pf Englilh ccclefiaftica11aw. 

THEall is no mention that the 6rft of the Icings wbofe 
reigns we have now been reviewing, took any perfonal COII

cern in prOViding for tbe improvement of our la .... •J or 1bewtd 
~y rem:ukable regard for it. The following ralls nl>ltrU of 
Edward IV. place him in a diEferent light. It ilo raid by the 
writer of the Hi~Oly of Crowland Abbt)', that this klllg 
wenl in perfon with the judges to try criminals in differcat 
peH of the kingdom; ntmi_i. Itianfi J~"ujlit(J /IID, par
wu, gilD milJUl /t1fUlt ~""'nt, ji ill turtl fltllatr.ci"i, 
~rlbtHJIIIJlllrit·, \Ve arc told alfo, Ihat ill the fccond 

year (Jf his rdgn he fat three days together, in Michle:l_ 
mas term, ;11 the: court of king" btnch; to which atte:o_ 
clJIlCe: he W3.$ excited by a Ilrong defirt', it is faid,' lO under-. 
"an.d the: iJ.w:l. 

UPON the: whole, the law W:lI left to itfdf to maintain 
it! ground a$ it could, amid{\: the: convultions which the 
nation u"derwent during; great part of this period .. During 
the reign of Rich.rd II. the dignity of the law, toge:t~e.r 
with the honour "f the kingdol111 through the we:.kne& of 
lh:tt prince, and the diAicuhic.\ occurring in his govern_ 
mUll, feemed fo;newhat to decline 1. "hen the law had 
taken this unfavour.Lble: lUI n, it required every cllcounge_ 
men! from the frttled {b!e: of things in the reigns of Hen_ 
ry iv . :I V. to I ttO\'cr itrdf. This it c:ffi:8:u:lllydid. :'lIld 
havinS gathered ftrcfl{tth, it n to fiouri!h in a mlnller 
which enabled it to withtb.nd all !hodu from the political 
wadd. In me lauct part of the feign of Henry Vl. while 
the nation ..... ~ in arm~ :mel the Ihr<.'"c was o,'crtumed by 
ruced\i\rc l..,voJutioIL~, the COurts of lAw enjoyed an entire 

• (i;j\o:, vo'.1. n90 Wr.SUl. Sac . • ,/! • 
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peace; and juAice was adminiR:ered with 3. precil'ipn, 
learning, and dfed, (hat was not furpalled in any limes 
before or fince. I Both ther,;: rcigris aboumJed with ~mi
ner. t bwyers. 

EDwAao IV. with cll hili regard tothelaW1 " 'lI5 guilty 
of ftraining ,he conllru8ion Qf them to I;r.ltify his refent~ 
menta. It is a common (\ory of this king, that having 
killed I (,a\'ourite deer of :a Mr. Buttler. of Arrow in 
\ V:uwick!hire, that gentleman l'enu~d his rt:fentment by 
wifhing the horns of the deer in the bt-l1y of theman who 
had advifed the king to tbat infult upon him; for which 
the king ordered him to be profccuted as (or tfcafon, and 
that unhappy gentleman was beheatkd. This man is {aid 
by others to have qeen profecutcd (no doubt under a fiGli ~ 

tiou5 chuge) for {>oironing. (orury, :tnd inchantmcnt·, 
lmd th:u be was attainted b),pariiamelll. Thefc (upernatunl 
l1.i.fts were conlidcred liS common, and the ruppofed e:l(r_ 
eire of them WlIS punilhed ill a very he-inou, oftener: in 
thore times: one Jobn S~cy W;t~ ex.c:cuttd for a charge: of 
that kind in this reign • 

.RICHAlloJI, r~ifed money upon the rubjeCl-withoutcon. 
knt of Nrliamellt; 11 ftrcn:h of prer"!r-ltive which neither 
r)' IV, V. nor Vt. ever ,wcmptcd. It is remarked of the 
houfe of Lanca{lQr, Ih::1t itt princes :..Iways paid a regllrd 
to the ri;hn: of I~ people i a policy to which they adherd 
probably to 2Void exciting any (pirtl to que{tion their title 
to , be: throne. This temper in the crowlI contributed to 
hire the houfe of commons into g«1lt confideration during 
there reigns:: they became more jealous ef [heir flllli.: in 
the !tate than ever, and 'c!lI~r1y on mill (uhjed of tu_ 
alion. It is to be :tUrabuted It> this, that when Edwltfd 1 V. 
ilH'cmcd a new method of 17.i6ngmonty with$1Jt arrent of 
parliament, it was Ihouthl prudent to give it the geode 
name ')f a ImutlJ,,,u. 

TH Ea! ru.ppened in 31 Hen. VI. a faa which gready 
infringed the privileges of this rilin pan of the iegilla

! SwIH', C.'vw..41o. 
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~HAP. xxv turt. Their (pcaker, Tn.",., rh4r/", was uJc.cn in exu 
J~ cut ion in an aaioJl of Ircfpa(s til }1II1;1 a/p'rlatiI, :at the {uit 
~DW. IV: of the dUKe of York, then pte:fident of the parliament. 

The commons made a repre.rentation of tbis to the king 
and lord!, and they cOllfultcd the judges; who were of 
opinion, Ih;41 if a member of parli:lmcm was arreJled (or 
OlIIy cau(e but trca(on, felony, or Curety of the: pea~, 0' 
for a judgment h:ld before parliament, it W;I.$ ufual for fuch 
l)enan to bedi(charc;ed from the arren. But, notwithftand
ing this direB and ~prer, opinion, the lords came to ... re
{olution, that the {peaker thould continue in curtooy, nOI

witMbmling his privilege of member and fpnker". The 

cooml01l5 :lcquiefced in this rcfolution, and chofe another 
(puker i/l his place. This temper in the commons call 
only be accounteu for from the pre\'aHing prejudicc in 6-
\'our of that grc:lt pretender tothe thronc. 

THER E {eems fa be the {arne irregularity in criminal 
procceUings a5 in the fonner periods. Even in .. time of 
tranquillity, and under the adnlini!lt:l[;oll of the good duke 
of Gloucel\.er, in the reign of Hcnry VI. a ft:ue-criminal 
was fentellceJ without any ni~l. Sir J ohn Mortimer had 
been committed to pri{on, and having efcaped Wit! indided 
for that e{cape: the indiament was remo\'ed into the houfe 
of lord$, \1'here he was :nljudgM guilty, and WII executed . 
However, here had been an examination by the jury 3t 

lean who found the bill; tnd we have {een that, in the 
~ly a&es of our law, that was the utmoft which a pr;(oncr 
\\'u f'_1ltitled to'. 

b 'J.7 Henry VI. we nnd· a \'ery Jingular proceed;n, 
againtl the duke of Suffolk. This nobleman was imptacMd 
by the common.. The dl4k'C upon his knees denied the 
whole' charge ~fure the lorJs. At leu&th the kill, (Cllt 

for all the lords fpiritual and temporal then in town to his 
chamber. Tbere the chanceUor put the qucllion to the 

: Colttou, '5 I . l'o.1. Hill. nl. n .• a,. ~ ' ''aI. _. fOI. n. Jf. , •• 

, ....k., 
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.dulce, which way he would be trIed; to Ihis tbe duke an-. CHAP. xxv. 
fwcred by referring to his fOrn\ff denial of the charge; \HE-;;rv;:t 
and, prOlefiing his innocence, put himklf iutirely 011 the LOW. IV. 
king's mercy :lnd award. Then the ch;tncc:Uor, by the 
king's command, prollounctd this fClllence: "That fun 
, I the duke did not put hmidf on his pecnge, the king as 
" to the aniclei of tre:U"on was doubtful; and as to the 
t< articles of mirprifion, the king, tt~t 01 jutlgt "1 tht Di-

u 1Jitt of tb,lord" but 35 one to who~ order the duke h:ld 
n fubmitted himreJf, did banilh him the re:!alm and other his 
n dominions for fi\·c years. " After this, the:! lord high_ 
cOtlAable tlood up on behalf of the bithopf and lords, and 
required it to be enrolled, that the raid judgment was by 
the king's own rule, and not by their alIeni j and a1fo re. 
quired, that neither they nor their heirs lhOlltd by this 
ex.ample be barred of their pterage and pri'lileges c. 

THE memorials of the I:lw during this period conliil "" ....... in the lbtutes, rOils of parli:llnent, the year-books, and 
fome law_trel.tircs. Many inconveniences fiilt afofe from 
.he anticont method of making the fiatutes from the petition 
~nd an(wer on Ihe p:ulinment~roll. To remedy thefe, 
about th.e end of the reign of Henry VI. or beginning Qf 
Edward JV. the praCtice was jntroduCt.'d of putl;og the 
pro'lifion$ intended to be made, into tbe full nud complete 
fonll of an aa of parliament, ;n the Ilrfl- intbn(e; which 
was the identical iufirument that reeeived the king" allent. 
To this thcy u(ed to prefix this title: lInn IJu¢dam pttitl' 
Ixhibila fllit itt ,6" por/iammto FOIlMAM ACTI]S in ft (on_ 
t;II/nJ; a title which inlpOtied in the terms-of it:l. rcmem_ 
br:UKe of the ancient IllIthod of preferring a petiliou. 
This title is now difufed; but, excepting thu circum_ 
ftance, this i, the prd'ent way of ~ffing a.9s of parliament. 
The language oJ the lhtute$ du,ing the reigns of Henry 
VI. snd Edward tV. was fometimes Englilh, but more 
ufually F,ench. 

~ Put. Hin •• 01. 11 :7). 

• o • 
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0, the year-books of Htnry VI. and his fuc«fron it 
tnay be raid, that both the matter :md nile cf them art 

more fulttd to the reading cf.a m~rn lawyer than any of 
tltt former; (0 that they ere much more: worthy of notice 
than moCe 'of the preceding reiZt15. Tbey contaitl • 
fuller account of what ~lfed in court; qudliolls of b .... 
are more thoroughly debated, and the opinions of (he 
j~dgC'. given mort at length. The recond part of Henry 
VI. nnd the whole of Edward IV. Jnrticularly the long 
~Ilint, nl it is called, :nc full of excellent Icarning. The 
nrll p;itl of Henry VI. is pronounced by a gre:lt lawyer to 
be: more bautll, (pending iudf in much learfling of liu\e 
!)\Oment, and long fance out of tlfe •. 

. .,.... 

TH other produ8iolls of the lawyen of this period 
'Wbich have come down to us, an:: (orne law-trcatifesl 
Onc of UUICe i~ Jo'ortefcue', book D~ Ltlltriillltl Ltgllm /In 
i/i.e i the otbtr i, Littleton', 7inlfrts, to wbiclt ilia, be 
added Stotham's Abridgmtnt. 

SIR J ohn ForteK:ue, who had been fOffie time chief. 
juf!ic:e of the king" bench, is (aid to haye written this worlc, 
D, LaJlJi~UJ L'lum Anti;., while he YIaS enduring an 
('xile with the prince of W alet, and otht:~ of the 
Lanc:alhi3Jl piny, in France. Sir John was dItn rod 
chancellor; .nd in that c:huallt:r he fuppo(cs b,,-u(df 
holding a conver(ation with the young princ:e 011 the n:a.,l 

ture .Itd excdltnce of the laws of England coffip:lrcd with 
the chillaw. and the laws of othtr coun~ries. He <XI1l_ 

fid.;1"S at It:ngth the mode of trying mattert of flct by jurn 
. nd (hews how it ex(;tis that by witneJTes. He informs 
us, that fome of our princes ytilhed to introduce the ci .. it 
law mtrely for the f<lke of governing· in tM arbirrary __ , 
allowed b,lh:u. ta .... , which d«iares, ,nJ "riwdpi pl.~Il;'f 
I'lil hIlNttJ;g,,.m. Hemen proceeds to examine fome ocher 
points of difllire;nce hctween the civil and CotnOlOD 11". 
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• 
~WlI.YS decidiog in ( ... vour of our own, puticul;uolyin the 
following in(hnccs: 11M: baA:anJiz..ing the ilfuc born before 
wcdloc:lc r. partlll "~n ftlJllj~UT 'lJrntrtm, SED SEQ,yITUk 

.J'ATJlItM' &uard.ianlhj~ committed to thore who could 
not by law futtecd to the inheritance'; and in tbe puniJh. 
ment of th~t no regard paid to :l diftjn8.ion between [liT" 

lum 1rlO1IiJdlmn f!J ",,, IIJOlliJdlum ~. He concludes hi. 
book: with a ilion account of the focietics where the law 
of England was ftudiCd. the degrees Oind rallks in the pro-: 
{effion', with them3ru\~ in which they were conferrl!d : 
10 theft aTt fubjoined fome /hOCt remerla un the conduC\ 
and de-lay of ;uiu. ~ 

T IUS maliCe (c:ems to be intended aS;ln introduc9:ion to 
rome more panicular work on the Englilh law; the ob .. 
jell of it being nther to t:lke off" the difcredit which (OqlC 

civilians had endeavoured to throw on it, and to promote 
.. more gt:nero acquaintance with it among penonl who 
4id not !ludy it profeffional1y. It is writte., in a tolerablo 
Lacin, arKI dirpJay' re,rtiments upon libert! and limited go. 
nrnment; which one wouldhardlyexpc8- to hnd in a wri
kr of tbl'pcriod . There rum. dlrough the whole an airor 
probity lJ)d piety; th:ltconciliatel the attention of the rea
der, in fJlite of the many (craps quoted from the Father .. 
which are interCperfed profurdYI and ofcen \·ery much, 
but of (afon. This is the principal work: of our au_ 
thor, to whom we are indcbteJ (or fome othen Of le(, 
hate. 

J'3 

CR.U. XXV 
L- _-' 
RENA\' \'1, 
~D\\'. W • 

l...ITTLBTOt;' was a jl.t':lge of the common,pfeu in the LiEdct .. 

reign 0( Edward lV , and compoftd his book of TtlUlrll 

(or the u(e r# his (on, 10 w; om it is adtlrtffi:d. It conClim 
thlft boob; the ffrtl, upon efbtes; the t«ondi upon I 
RnutrS and (C'n'icet I .hich (WO wefe ddigned to explain • ~ 
naore at large the principal (ubjea: or tho old book. of Ct· • 

... ret: the tbird tiCJUris of fevenl incidents and coufe-
• , a.,. 40-

VOL. IV. 
ICbap ..... : Clup.,.s. 

1 • 
~ ell,,,. 41,43, t4' 

qU-' 
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qlle~ of tenures and dbtes. This little trn!ife .... 
acquired rnor. n~ice than any othrr book in the It'" 
which is to be afcribed partly.to the natllre of the fubje8, 

partly to the manner in which it is treated, and partly to 
thc great charaCl.cr « !.he writer when a judge. 

THE learning of rnl property bad In the reign of Ed. 
ward 111. been cwtivated wid!, a minute attention: the 
period which had eI:lpfed from that reign to tbe rim .. "err 
eu.r author wrott', had prodlolCCd ~ny additions and modi~ 
fications of it, tul this b~ch had &:rown into a ~ry re_ 
fined (yftem, conft:ituting, in evcryrefpcd, the moll in_ 
uicate pan of our jurifprudence. Thefe later determina
tions had rendered the old treatifes of the law in a grelt 
.tegree obfolete. Br"Clon, tho' more (..I, than any of the 
.rdt", being more antient, afforded no light in that fort of 
qudtions which were now ufually canvafred, and many 
of which had origi'\atcd inti rely fince his time: liill 
leIS was to be expe8ed from Fleta, Britton, and Tbet 
Mirroir, tho' of a J.:;ter age. In tkis Rate of thinS't il 
was an undertaking much 10 be wilbed, that COme one 
thouWexplain ina methodinl way the new l~nina ~ 
had &rifen on the fubjeB of lenUl'C'l and dbtd, .TtUt ow 
author hat done, with a fdicil)' whidl has pQce4 him in. 
rank above all writers 01\ the EncJ6law. 

IF we enquire what is the c:xcc1Iaice whic.h _ e.ntitW 
this writer to ro higb ach~, It ",ill be found to be oj 

a parti~ula.r kind. It is n(lt an accurate arrangement of 
his ru.bje8; not • remarkablJ:lP' wvifion of his atattcr i 
MIt it flriCl adherence even to his qwn pbn, bJ prefeMAc 
a clore conneGlion between tht ftllOlfU and title of a d..,.. 
ter; ia all which he is rometimt5mo~ defeftive thp_ .. 
ten of inferior nole: tht excdlmce of LitdetaP .... 
to conGa ; ... gtcat d<ptb of ru.1eaminJ, ...s G~ 
of his manJ, in a comprdltnfifC ...... 1IWotinc, .... 
• happy method 01 expl:lining; ..... a .-wa. pl."'" ,.. J'fi'"""'" of Ilyl" lh .. l .. lwa,. cbr .... ..,..-.., 

T ... 
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trHl$ author ufU1lly quotes no aUlhorit,. for wlut he ad. 
hnces. In this, ho~\'~r, hI! does l'Iot di&"er much from 
his cotemJ:lOrarics, who evch in their arguments Dnd opl
nionsdd;,ered in court, bad not got into dUll praCtice of 
touching authOl"ities which hlS obtained fo much fince. 
\o\'ncOI:vet he h3$ a point to handle V(hich is not thoroughly 
(cttled, be generally flatu the di/fcn:'nt opinions On it, 
and then gives h:s own rufons (or differing or agrceinl 
with either : and where he does not deliver an opinion 
dttl:lrcdl1 his own, the Iaft is fuppoted to be thlt whicK 
he is inclin~ to adopt. This open and candid way of dif
cuffing, added to the known abf:ities of the author, ac_ 
quired him gre2t confidence wi~h ponerit1: any thing out 
of Littleton has been uf~ly taken upon that authoriti 
alont. Thus, the want of references, whit h at lira might 
fccm :l want of 2utbentic:jty, has in Ihe rnd adminiltered 
to the hme of this writer; as opinions which otherY.'irci 
might be vouched from an adjudged cafe, are now wholly 
relled on the words of Littleton. 

THE undiminilbed reputation which tM~ author CUll 
poOelTes,' IS owing principally to the choice of hIS (ubje~l.' 
The law· of tenures and cRateS, as undcrRood in the timo 
Of Littleton, is at this day the bell: inuoduaion to the 
knowk:dge of raJ propaty; and tbough great pan of this 
.oJumc is Rot now law, yet to intimatdy was the whole ot 
ilial ryfl-em conne£ted, tbJ.t wbt remains of [e~ can
not be underftood without a know!e<'ge of w~t is abo
lilhed; and cberc(ore the pans o( Littleton which are 
nowoblolfti, are ftudied bot'h wiib profit and p1ea{u~: 
'Ve may Rill ..., what the \ uthor pronounced of hil "'ote 
ia another rdpta -: "TbougP certain Ihmgs which' are 
ell PlOYcd aocl (ptcLW in the &id book, are not allO!edw:r 
.. taw, yet rd thin,s fhalJ make thee more apt and able 
, to aaderiud and II'fRhend the argumtab _ (e&fOGS 

tI thellwt.'" 
~ t.u, Epn..r, . 

1,' BIlIgt 

CR"P. KIV. 
- . 
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CHAP. XXV. 
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M!N/I.Y Vl. 
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DESTDI thi ~. the law of t~ures and eAates tw always 
been thought t~c moll natural tnrr-anee into the ftud)l or 
the Jaw ill gcncr:.l; this Cmll! volume, therefore, bcelmc 
the fira book which was put i/lto the hand,; of the au
dent; and while it was confidered by praclicen and the 

courts as :1 ",orit of the higheR: authority, it was at the 
fame time the innitutc to Englilh jurifprudellCe. La ..... -
yen ga\"C their culieft and laa::ft application to the text of 
Littleton: every (caion lind fentence Yn' weighed. and 
every propofition confidrrcd in all its cor.requences; it 
was tr:mflateu, conlmented, analyicd j ever)' method W~!I 
contrived to gtin 11 complete knowledge of its can .. 
tents. Perh:lps no book, in lIny Ceiene!: fa confined as 
the munidp::ll bws uf any country mua~. ha$ more em
ployed the bbours of the Je,ufled and induftrious. A 
writer, who wu himCelf one: of the gr~:uel ornaments of 
Ihe: law. and whofe name nevu :IIpp~ars gr~aler than when 
acconlpanie:d with Ib,ll of our author, ftltniihed the worlJ 
with a \'~ry C"OpiOU5 and minute c:onlm~lltary on this book- i 

in which he: h:u carried his llitentiol\ 10 lilt: import of every 
word fo f;U', as to mllke intcrelling remarks on his vuy II 
(41It'OI. The fame of Litlleton bas not been co.nfined EO 

this inlllld. As the Nomun lawyers nude Glant'ilk a 
Illodd upon v. hich to form their lc'!JI_mill'", and give fyllcm 
to their juriijlrudcntt. a modern writer of that country 
has btclycompofed a commeRt an Linktor., 2S the beft. 
help towards iIIufirating lIle cuftoms and bws of that 
Duchy 1. 

' ThiJcDnlmentatnrif ::lol. RmnnI, 
:t\l"(lI:,OI. ~ lbe ".,...illl'lMlt oi SOl'"
mWy, .... nor. ed,tW;m <>f ow: (Mer 
bw h¥ts ... , ha", 1.a4 cx:ufi.cn 
'0 toar ... m ~ rt- VIII. 
_ ....... 11. _IJ.1et lbe octet. hit 
\IIVI~ 10 ~~ Ilunk'ov:h;or. 
.... tbEn Ihr ..... OIIt with "lIn! to 
HUt '_1,......,·, qtlalil'u:lliarntocmn
.... _~QPCII wr bw-. 
"',..1M.-ide we .. ~'Jpll0 

,*,iI r"",itltft· ~ (,'II' if no s"dA 
to"t'r .. ""Id ",r.te (..,cl ... _ 
t lOll! "po" L.l:lelOtl, _.rauIoI 
t. U lhe I'" to 1"0 III S ....... 
lMt of FkIs, ac-_ • ..w _ JIir
I'IlIf. WIth .. wndIl_ of UllII_ 
b.rla, cn'OtI in tbw _.. n.. 
~r .ork will~w'rl bcof ..c. .. 
Ihe COIIIIO<U> 1.>"",",,IQIJ m.r._ 
• lud'M 'tIIiIIenw ...0... hIM. 

TH' 
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I 
1'dl: learning of the law was thrown imo a more me

thodical form than it had cver yet rt'Cch'td, by Stctham, 
who was :a baron of the ~xchequcr in the time of Ed .. 
ward IV. This was in his .t!britit,tr/mt if tht Ltr.J,J; 
being: II. kind of dj~R-, cQntaining moll titles of the law, 
arr:mged in alphabetical order, and C'Omprifillg under each 
bead adjudg~ caCct:, abriJged frem the ycar.boob in II. 

concife maunu. The plan of this ',,"ork was entirely .le .... , 

and conct'ivec.i wi).h (orne judgment, though the execution 
was imperfeCt, and leftopcll to improvement. Thecafc.s 
arc nrU"g togetber with reference to notHing but the time 
of their adjudkation, without any regud to rbeC()nne~ion 

of theW. matter. Wim :111 its i(lC()mplt'tene(~1 this mull 
have been it yery valuable work at tbe time it was 
compiled, when the ~Ips to the law were few ami 
confined. This Abridgement has ferveci :lS a modd to 
oth~rs in later times; which, without the .ncrit of origi
nality, have (urpaRed their mafier', perform:lIlce in me
thod, precilion, and extent, This work. had the (:lte to 
be of lef, ufe than, prrha~ any performance that, in the 
lI~ttlre of it, fcemed to aim at fuch ~merl\1 utility. It i. 
Tery doubtful v.<hether it w:t.S printed before Fit'1.herbe:rt's 
Abridgement, whicb came out in 1514; and wkedltr i( 
wu printed a little before or a little12fter, the need of il 
was intircly fupcrfeded by the latter work, 

SOM£wHA'r prior to there, a worle of a moreexten
live, certainly of a much more difficult and laborious;, 
nature was produced on the fubjetl of out ecdeliallical 
law, This was the PrDfJin;ia/1 of William Lymlwode, 
official prinrip:!J to archb!Jhop Chichdey, The learned 
('2nonifl has here digellcd under heads the (ublljlnce of 
a&moA- eyery conftitution m2de in f,nods of the province 
of Canterbury, (rom the time of Stephen Langton dOWIl 
to uchbilhop Chicheley. T he method he has taken i, tb.u 
of the dccrecals of Pope Gt!:g«y IX, (0 juftiy elteemcd 
Ibc moO: {yfteillatic and valuable part-of the canep law. 

I 3 · To 

"1 
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CtI.\!.,xxv. To tik. digell bt hat added a very copioae: and ttl~U~ 

~rrv/ comment, replete with everli1lulb-arion thatcoWd be fur· 
!.DW. IV. niChed f.rQm an intimate aequai.nwaa: with the writin of . , 

(oreign ~~onjA:s, an,d a 10n& cxpericn£e iA our own cc
c1diaftical ~rtl: The compr~hcntiyClQldi of this, ~ 
WtlJ ¥ the Il\crit of its execution, has conaributc:d to placo 
Lyodwode. much :above his prcdecdTof 7,b" tit ~th~tf(/, 

Viho h;ad led the way in this walk of fludy, bl'his gWs 
!Xl tb~ legatine: conflitution, of Olto and Ot[Qboni. With 
this dillinCtion in fnour of Lyndwode, theft: two writers 
have obtained gl'C2.t authority v .. ith pofterity: they arc 
fcg.rdcd b9th in the (piritual and tcmpor:d coul'tSt as con_ 
wning undeniable evidence of the pn.Cl:ic:c: and law of 
thtir re(pec9:ivc periods j and u they were inftrumental in 
bing both ip aftuwtimcsJ their works 3re t;OI1ridcre:d at 
the dtpolitQricl of the c?m~otI law of tbe cbur.::h and of; 
the CfclcrWlical courts. 

Ly,,-» wool:, in (ollol"ing ~e arrangc~nt at tbe de. 
petal\ hu been tbouglM to ~cri.fice pe:rfpicuity to me
thod, or that the mAtter of our confiituuOlII docs not raU 
ufaly jnto the order i~to which he hl5 end~voured "
fOr« them. H is Gylt of commenting likewifc j, not kra 
liable to cJ(ccption. Surely noOOt wulO apprdKnfive., 
he appears, Jef\: a word of his text OlouJd pafs wimoLlt 
~eing thoroughly undcrf'tood -. ERr)' term has its com. 
ment; and rather than notCit.y foecthing. he 100 often in. 
dullC5 himfel( in unnecdJ'ary ~rb aDd dlgrcili\'c de
tails. This mak.e5 his glofs e,.-tremely minute and defat. 
tory. (0 that to reaJ it at length j, te'dious, and to fnrch 
for information on a Pl-rticubr ecWn; is generally a {rMit.. 
lcJ$ bbour. N otwithftanding there ckfc& in L)'ad ..... 
which too. pcrh3p5, were the literary I'a.W.ap of me ... 
in which he wrote, his bboutJ have nor been rurpaB'ed by 
~y (u~rior ability or irnlufrry in law times. nc PJ.IQ 

• ON. me. 11. 

• or 
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ci dliJ old wri~ and dJc Jill oWer whom we h.we jd CHA'. xxv. 
mcaaiCllleld, COQtiIt.i for _y yem the only ccAimooin ';u;ay-v / 
01 our ccddiafiicalla.. To III.tthodilC or illuftrate the t.DW.I\' , 

uiftiaa matuials, or add' co dt.cm by making public 
repotU of adjudged 12k., are the tWO ways of promoting 
legal kno,,·~; io one of which the pnaicc:rs in our 
c«JeUailiaJ c:curts have GoIlC vcr)' lillie, and in the other 
nothing at: all, fo little did they improve the advantage 
given them by Lyndwode OVtt the common-lawyen, who 
af that. time had nothing or equal c.x~nt and utiliry on the 
pRaia: of their Cooth; -, 

Tn art of prinriq,g being inb'OdltCed i~lo England by PM;' of 

Croon :.bout the clafe of this period, we a~ naturail, 1aw.:W. 
Jed to enquire what ufc was made of it towUd5 propa_ 
aating a knowledge of OW' laws and conlUtution; but! 

• (yeh bas been the cartielIDe(s of th:&t age, or the ddtruc_ 
rion of time, that nothing very authentic Cln be obuincd 
OG thi, IUbjc£t. Tile fin\: book known to be printed by 
Cutoo, in England, was the RICII!'/ if thl HijI".,tt 

.. 
t{ r"" iD 1471. Wbile hi,. ptefs W:lS employed in 
multiplying copies of Reynard the Fox, the Death of 
King Anhur, the Hillory olCbules the Great, and other 
popular f~ 20M hifhuiu wone than (abln, t.btore i. 
DO proof that the- profcJlioa of the law were indebted to: 
him foronc printed book. Thut i •• copy of Lyndwode's 
Pnwincia1c, wtl,icb hayi .. Cuton'. mark, 2.lld Wynkyn 
.. Warde'. coiopbon, wu certainly printed by the lalter, 
The btuleJ« Richard lIl. without name or date, tho' 
IIfuaIly Mtribu_ to Caxton, are eqlWJy doubtful. The 
( ... naa, be CaUl 01 tbe he. I. 1. and 3 Hen. VJJ·, • The priatca nat ill point of time wae LIN~II and. M6t/J6 
__ ..... IN ,-"1iMd ~ have been Caxtoo'. fervana, 

.... til be of tNt art 10 ".aioen 

...... "'~ .... ....w ..... '*"
• TfPOIo Au1IIi. pl. ,I. Itl. 

' .. ' 
• 
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~nd had begun to print for themfdves in partnerlhip, ilf 
the years 1480 and J481. There is an edition of Littlo
ton's Tenures prinrcd by theft;. printers, without a dSle I 
and thi5 book is fuppofe<! to have been put to the ptefs by 
the author himfelf, who died in 1481. There i5 a book 
inti tied YitIJX Abridgtml1,t "'1 SUltulrt, which, (rom the 
t~s and muD, ;5 fuppofed to have been printed at !.be 
faroe prefs and at the r~mc time. Thefe may therefore be 
confidered as the fira printers of Jaw; though they had 
nO' patent or fpecial authority (or fo dob~, Some boob 
are found widl Machli"hls name flo&ly, and othtrs nrc 
thought to be his, (rom comparing the letter and work: (If 
the fornKr kind, is the yn.r-book 34 Htn. VI.; of the 

J.mtr is the 33d, 35th, and 36th yevs of the fllme king', 
To thefe may be added the llatutcs uf the firfl yn,r of 
Richard W., About the fame tiole rome fiatuleS wtre 
rrinted under the title of N#fJa Statuto, conuining the 
f!:atutes concerning the Dd'pencers, thofe of Edward ill. 
RichardIl. Henry V. Henry V 1. and thofe of Edward IV. 
down to the 1.2d iear, All the foregoing: books were in 
folio r, 

Ml(CGlb!lNIIII THE Aourifbing llate of tbe law during this period l"JJay 
'xu. be cQl!tttW from a. Ihort account of the law-focieti~a, 

and fome circumfrances rdllung 10 their membef1i. We 
are told, that in the reign of Hctl'1 VI. there were kn 

It.-.fJ'er inns, whicb were called i,,1U _/ than",.,. each con_ 
nining at leaf!- Ol\~ "hundred It.Uckllts, ~nd fome a great 
ncn)' InOrt, 'thefe were defigned liS places for e1emenQry 
fiudiel: here they learned the n;}ture or origin2! and judi
ci,,1 writs, which wert then conJidercd as the firft princi_ 
ples of t~e law j ;lIld for tbis ,reafon thefe inns were dmo
minated from the chancery, Wilto young men had made
fame progrcfs here, and wqe more advana:d in years, 
then they were adnlitted into the ;",u if (fllr', Of thefe 
fbtre were four in number, which we hne bdOre men-

, Tn>Ot. At\tiq, IlI,lIi,lIl' , • Ib~.tI.11I5· 

ri('~ 
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1I0fl~d in the reigns of Edld 11. and IU . , iOe leaft CRAP. xxv. 

?f theM; it is (aid, cont2iMd two huodrcd Ruden" '. 'mtNG vt. 
WE Ire: informed by a wt:iter of this time, Ih.u :a flu_ .iD\~'. IV. 

dent could not rdidc in the inns of COUrt for Ids than :dfl. 
1" a"", .nd proportionably more if be had a (erT.l.nt, as 
mpfi of them h~. For this reafon, the fiudcms of tho 
bow were gener:llly ri)'" of pc'rfon. of qu~lity. Knights. 
b:lrOJls, and the grea:cft nobility of the lcingdom. oflcn 
placed their children h~, not (0 much to make the laW1 
their ftudy, as to (onn th:ir m!lnoers, and prefcrvc them 
from the contagion of vicipus habits: for, f.ll)'S the fame 
author, till vh, fUtll tCI" "ij'wmfmnrrad tIItd /;tJfIijlud, 
""tI t'fJtr! tbi"II'-' OWli tJirtllHn W#fl 1(111:111 ,hire; M'!Ji&, 
tian(ing,fmtin!, hijl,f'J l"lra! mlil ''''/t"fl, "nli (Jlh,r or· 
NmpJij!Jmmtl· . 

THE dc&:~ offerjcant at b.w was c:onlidcred in a very 
rd'peCtable light: none could be a judge in the ling's 
bench,or common-pleas, but one who bad bttn fira a 
kfje;nt; nor was a penon to be called to the dcgret of 
ferjeant, till he h~ been in the general Rudy of the law 
abovementioned at leliA: for fixteen.years, which probably 
mont (rom his firft entnnrc at an inn of chancery. The 
ceremony and expenee attending a e:u1 of fe~eant$ was at 
this time vefY great: in gc.neral, aOOut fenn Of eighe 
were c:t.flcd at a time j and on 1hzr occafion, fays our. 
author, there ~re ft.vels and ft:ailing for feven days to
gether. (II at (I (~ro"atio'" The expenee each ferje:lnt was 
at reldom feU than of 'l6oJ. out of which one-futh \'\':1$ 

ufuiUiy expended on rings. Sir John Forlaeue, to whom 
we are obliged for aU [hil information, fuys, that it «If!:: 
b,m 501. in rings: we may eonjedurc from t\lis what 
the prolits q( pra8.ke mull have betn·. They were 
Generally c.ued the lillis ftrjta"ts, becaurc tbey wt't"t 

• Viot ••• nil. U. 3)91 aM 
~. 111, 15" 

! fmc!~, d.Laor&.C" •• ',' 

, Fortefc.de Laod,·c •• ,. 
: IW.,c.~. 

• called 
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calWt.e til. bonoMr b1lboLnc·,.,., .... dleyhld. 
aluy t:ro.1hc c;rown, as wdJ ... kiD&" .... y. 

IT feerns thllt k-arned apprenticet were .... al .. ,. am. 
bitious cI the ftate and degree of :l ~c .... WI the 
contrary. when t::lllcd UJucto, lOme d tbcm bad. cried 
all ways tQ a ... oid it. There it an infta.::e of Old io the 
firdl yeu of H~nry V. in John Martin, William ltabing
ton, William Pole, 'William Wtfibul)', Jolm June. and 

• Tbomu RQW"t, fix gr.lve and (~OUI apprenric-, ... 
h .... lng wries delivered 10 t~ to rake die Rate and decrct 
of (erj~lt., I"durnable in Michadrnas term, and uvinc 
in vain fried all meal'll of C'vadj"l the direaion of tbe 
writ, upon the return ,hcl"C'Of in ehaacery GIo1dc an aIMOluCl 
rufufw.!. Upon this they were called befo« die parl~ 
that <was then fiuinj;) and theu (harp to taU ..,. 
them the fb.tc and degl'C'c of fc:~ontI, Ridl at length 
they confe.nted to do". 

THIt king', attorney was me cnl,. la .... "r of the 
. crown of that kind lin the relgn of Ec(trt.td IV. In ttl. 

firft )'tar of that king ,,'C find Rit.!u".1 ,mwwu .... 
folic;t.,. 10 the king' •• nd in .1 Ed. JV, W'tIJiaI Hrtj'n 
."as appointed llu''''',,-Ztfl,NlI in E ...... (the fi.rlI: ~ 
non ~ baYe of this ritJ~), .,,.,,..,'" tft'J:OUJ i" ""Iii, 
'-/tift "trJIltU "Plit-tt"tlj tum.. ft #t1Miu f'" It if, ,.Mi
.,.'M",'., ,.ri4 tit ,.ttl'i, I.. TbiI ~ ufcd 10 be a,.. 
po;Akd fa< Uk. 

TK~.! wn'e ufually in the coutt rI cOIqIhon.plea fj'ftl 
judges, (ometimes fix, but never morc; in the ting" 
ltent:h there Wt're (ometimts four, (omeblM'l ,~. It is 
file! that they did I\Ot lit aboft Wee hoCII'I a _y in aIutIa 
an4 th2t Wol5 (rom eight ill tnt morni", to eInm. T'Iac 
courts were not o~n in the afternoon i bur: _ timea 
'ys our author ..... s left ~picd, ror fulton to coo-

• aeM. Part. An. j a., v. , o.wa. an. ..... ., . 
• IDa. '4. ! 1bioI. H . 
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r..It with lhetr c:qaafd at ~ I, The fame writn (peats. CRD. ttY. 

~ the quaJificatiOM of a jlldge AI not to be aaained N 'a.,.";;,y VI! 
JD" uili.,; till"",. 11IC.,.t;,,,,s. auw. If. 

TN. (alari. of the judge:, in the time of Henry IV~ 
~ at follow: The chief baron and other barons had 
+0 marks per tI1III, ; the chief of tI~ king'! bt-nch and of the 
common-pleas .. oI. ~rtl1Uf . ; the other juftiecsin ddmcoort 
4Omarb~. But the gains of thepracliceuhad become fo 
great, that they cowW hardly be tempted to :tccept • place . 
(In the bc-nch with fueh low falaries: therefore in 18 Hen.. 
VI. the judges of til the couru :U \ Vdhninller, together 
with the king's anorne, and ferjeants, exhil:ited a pct-ition 

in parliam~nt concerning the regul:l.r payment of thdr 
!alarie'S, sod perquilites of robes. The king :fITented to 
dtdr req~ft, ano;t order was taken for increafing their jn~ 
corne, whkh afttrwards bec2.me la~r, at'ld more fixed: 
thi, C'Onfifted of a ("Iary, and an allowance (or mba. In 
1 Ed. IV. Mariham the chief juniee of the king's bench 
bad '10 ltUIr\r;s Itr 0/",. pc:nfi.on, Sl. 61. 64. for hi. winter 
robe" aod the fame fOr hi, Wbitfuntide robes; i,oda 
j;ntUlm (I&ys the record) clljllJtum o[1';s in pltTlit/mult, 
J8 Hen . .vI ~. Moil of the jud~. bad the honour of 
knighthood i fome of ... were Ic.nights_banncret, and 
Come h. dtt order of tbc nath·. 

THI following it me ftate of the HtJpititl, or fnns, 
lOt the rt8dtnce of JlC'afefi"orl of ~c law in the time of 
Henry VI. 

PAItTof Scrpqt's ~nn, in Ch:lncery-lane, WU inhabit_ 
ed by (ome ferjcams ill the lime of Henry rv . when it 
was caUed F4rylld411'S I".: the inheritance of it belong_ 
C'd to the bithops 0( Ely. In the rdgn of Hen.., V. the 
whok bouf'e w.u d(mifcd to the judges, and apprentices 
pl dM: bw. u appears by p accounted (or to the bi. 
Chop. In 9 Henry VI. it obtained the name of H'fpili." 

• F ..... r...... Co $h 
! ~. Ore. IO~. 

• .,... Orir· 'ot· . ... • • • • 10)-

J'!flitUJrittwm: 

, 

i 
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H[STORY OF TBE 

1f1j1itillr;",IIfI. In 2 RicJ. HI. tbae i. a leak of It 
WIder the name ~ HrJpirilml (/IUOIIi. ~rj"""1 /",,; lbit 
demi(e is at ~. /II" 0"""., It appears in 21 Hen. V.I. 
that the ferjnnts then. if Dot before" held Serjeant'. Inn, 
in Fleet.Jtrcct, under <t dcmjCe from the dt;:an and ehapta' 
of Yor~, at the rent of 10 marks ~r .""",,,e. Tbere 
wal al(o 8,r,pl', ItUf, inhabited by ferjeaots, whicb was 
I"omctimcs called ScrjC3J\t's inn. This W21 an inn during 
the rei&nof Richard Ill. and was nut to E)J~c, ap
pOOle St. Andrew's church, in Halborn', 

THJI j,m! if Wirt were the four whi4;h hue already 
been mentioned I, The ten i"", #{ (htmury in the reil'" 
of Henry VI. were the following:: CliffmJl f Inn, whicla 
was an i~ of chancery as caliy :IS the reign of Henry V. 
and had the flgn of Ihc black lio/l. Clim/llt's lN1 was. 
rdidenee for fiudenu in the reign of Henry IV. if not 
before. ~Vtw 1"" had ~ a common inn for tf'lYcUcrs.. 
1n<l, from (he lisn of the Virgin MUYt it wu (Qp..ctimes 
c:ll1cO. Our Lady's 1M. Tbis .houfe was inhabited by Ibc! 
{lulkllLS who remov~ from au old inn yf chuccry. callcit 
Ctlrgb /till, ncar St. Sepulchre's church without Nc:w~ 
g;ate. '11J1 Slrsrui "JIl, Olnc:rwi(e Cbd\cr Inn, from if, 
neighbourhood to the bilhop'" Cbdler's hou(c. Thi, 
inn, together ..... ith the church of S&..Mary k Strand, wa~ 
pulled down in Ed~J the Vhb' •• , to make: room 
(or ~1.1.ilding Somcnct.houfe. flatUl.1 J". ...,tAvc fwl 
W:l.1 a rdidencc for frudents in the rugn of Idwtrd ~ 
It was grlnted in fee to the bellchcrs of Lincoln', Inn in 
Edward" the VIth's time! Furr.~(lr$ It,., which one" 
bclMged to the lords Furnival';l1,1.u <I n ina Q{ cbuury.i1J 
gHen.,lV, The fiudents beld ituadq,~; ipdtle 
lime of Ed'N3rd VI. the inheritance was ira .. ~ .-d 
Sbttwfbury, " .. ho (old it to "" (oeiety of ~" laa, 
pndc-r whom the (ocitty of }'aAival',lnn W'CIO e ,_. 

, lMI. , Vii. -.,; "t, -. 

. 
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tenants. Stopk Inn was an mn of chancery 1M the time: of CHAP. xxv. 
Hcn. \' . The inheritance of jtw~s granted in 10 Hen. VUI . \m~iliv:. 
to the foc~ty of Gray's Inn .. Btu'narJ's I"" was a law_ f.DW • .IV. 

fotiety in the time of Henry VI. T~c tenlh was perllaps 
G"IIge', /'171 beforementioned. 

TH £SE inns of chancery bcClime all of them appcndaa:et 
to one or other of the inns of court: of rhett, fe\'t~n only 
are now fubli fiing; Strand Inn being nk:en down in the 
reign of .Edward VI.; George's Inn lon, before. and 
11uvics Ioit withm there few years, 

CHAP • 

• 

• 
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btAP. XXVI. 
'--_= J 

tDW. v. 
1l1CH. 111. 

t H A P. XXVI. 

tDW ARD V. RI C H A R D III; 

ttj1u; "II ufo II 111411 Ejlatts-Blllt1J,tmw QHr1fo1~ 
Bailin: F,/QRI bJ J"fI;m-Filla-Pr;'lJlltt AOs. 

T HE {mall (pac~ filled by thefe two kings did oat 
pars without leavillg fonte remembrance. of It oai 

dur juridical poli'1- The tranfien[ {cig-n of the 6rO: gave 
no time for calling a parliament, but the ptoce~ ot 
the courts went on at their fialed reafons, uninfluenced bt 
the revolutions that now nappencd with a rapia (uccc5ori 
in PQiiric;\ afliLirs; and \Mrt have been handed downcafcJ 
d, r"",in, 'Tri"if.t;'. Ifnllt pri"" Eth"ara ft14;IIl;, 

Hu futtelfor fummonod. parliament in the lira year 
or his reign, in which feveral ads were palkd, ~ there 
are ~ports of two ttrmt, Michulmn in tbe lirA and 
Michaelmu in the fttood )'tlt of Richara UJ. In 
Richard"s plrliament lOme ft:ItU~ oJ no fmaU importance 
were: cnllCl:edj that concemi"l (91"; fll' "" baa an uttn
five dreG} on uftS during the next rei;;n, aad great part 01 
the ruct:ccding. thofe about bailing and lines were lhought 
fuck good regubtions, that the polity of r~ .. adopted' 
in me next reign, and they were ruperfedell b, two' ilQ_ 
proved ·ihtutC! madt tor the rame purpore. ...... 4tdCc 
3gainfi: bcnevo\C'J'ICC$ might be ranktd wida .. htult' 16 
1Dllltl;' /lIn f"m"""/" and other fec-urilia 'Iaddl InJiaC' 
money wimout p:lrli2mt'rtt. We OWl now coo6der I'" 
acb more particularly. The lira three alb of Ihii king 
wue, firfl, fot en.Win, ('./Ill; fir, 11ft to difpoiir: cf the 

bod, 
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bed i G,rondly, 10 relm thcfubjed from bcntvoJenc.u f ClIU. un 
thirdly, for Irtting priblen to bail. '-;;;;: v~ 

w. hue ~ the apedimts which had already been JUCK LlL 
rd'oned to for corrtding the difficulties that followed c,;..; ,-t{6 
(rom cOPvcying land to a uk", But the evil \\ as liill jg a:IaU 1111~ 
kit, add was complained of in the pre:ambJe of this aEt 
at aiilinc i. aIJ its bee. It was (aid, u that no man 
" buying lands, tenements, mltt, feryices, Of' odltf here~ 
" ditaments, nor ",'omen wbo had jointure5, or dowers, nor 
• mens' bn wills to be performtd, nor I~ for term of 
"life or of years, nor annuUiet Sr.1nttd for h:rm of Iifc or 
" otherwifC; nor renons intetcR«t in any oi tht(c (pedes 
Ill" «proptrty. could be in tafety. bccauk of privy and un-
t( know" kotTments:" the met.ning of which wa~ that 
af\tt a fcolfmcnc or gift was n\::Ide by the appartnt owner 
of the dh~, it woWd turn out th20t he '!"U only ujlJli 
f"t "p, :and thcrtfore noc: enabled by law to do any lla 
which could charge the frttbold. It Wd thCT(,~. to re_ 
medy Ihis, now cnaded, that C\'Cf1 feoffment, ctl-alt, 
gift, gn.n~ rt:lufe, .,nr.Jmtion, and lc~l ret of boos, 
tenements, n:nl~ mien. or hcrcdibmcnls, made by 
any ~rfon of full :loC and at I:trge, 2nd aU recoveries and 
o:oc:ulioM (0 h~ or n-lt, 4t.O\Ild be good and effcctual 
apinft &be fcoffot and hil bcin, tnd hoC. claiming: any 
iJlter~ to their ufe, Thus wu theajltJ; gtJ~ 11ft empower .. 
cd to difpofc of the efbtto, in the flmc manner as th. 
1"1"" If ,'" 11ft might at common law, ]t will (OOn be 
~ that this new apedif:llt ~o r~d, the incoQ1'f:niencc 
of .. -r produced ~e adduiONI confufion which 
... ft ......,. follow II tWO pcnQIII bad an equal 
'i&btIO,,-oCdIe kme Lim'. • 

Ttfal!coDll dllpter of this at decbret, rb:at the lmt
.....,.. bad ~ F e mIItted fhoald nOt be d~WIl uno 
-Po. "" diu -.. of dwfon Ihoul~ DO Jong« be 

: VII ••. .oj, lU. ",. • ley~, 

1 ___ ..... 
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alAP. XXVI. leva. TWe kMWlIlIltl {ad bml introduced by Ed} 
ward IV. and the abolid-on of Ihis mocle t:A nifing money 
was an attempt of Richard to .conciliate 10 him the nobill!y 
and great roell, who were the principal (afFt,ren in thtfc 
inYoIuntary donations 10 the crown. 

·t~E third chapter of this aCt complains, that penon. 
were dailyarrdltd lind imprifoned (or (r:Jony, {DmC'rimu 
waugh maliq; and fometimes on light fufpicioD, and 
(0 kept witholJt bail OJ" mainprife, to thear great vuaQoa 
and trouble. The old remedy in fome of thefe cafes waf 

the writ d, odi, rt atili; in othtr~ they had no refource 
but tbcidifcretion of the (hcrift~ who :la-Cd under the al&
thorityofibt. Well-m. I~. To furnilb perlo", [0 o~ 
jlreJTeJ . 'jlb :l nlOre (peedyand Dr, redrefs, it was now 
provided, that every iuftict: of the peace (bawd have au. 
thority'by hi, direrecion to let fuch penons to bail or maiQ.o 
prife, in tbe fAme manner as if they had betn indiCled 
before the juflices at the rcOioru;. Power was .lifo .. 'ow, .... 
to dLe jufticcs to enqui" ill thcir feffion of the efape. 
iUi perlon! nrrefted ana impriJioed for felony. It wa~ 
further en3lted, th:lt no OIent, .,..fhcrilf, efcbt-'Or, , 
hailiiF. or other perfon Otould. rtizc the &000 of one who 
was arrelled or imprifoned for IC:lo.niCi, before conviCtion 
or auain~r, upon pain of forkitwg, to the perfon gril',ed. 
i!ouble the value of the chin&' fo IIM-.; wtUch r~u4tion 
was in coonrma!je>n of thc.l,aw of former times'. The 
rro"ifion mad~ by this ft;uule about bailing, was fe-con-
fidered in tI)e next reign, when a new :lCi was made, 
A~OTH6Il remarhble provifion made IIuriAl the {bon 

reign of this king wal tbe ft~te of lira, whdllike tho 
preceding; ferved as a modd fof anothe.- all in th£ nat 

reign on t.;'e (ame fubjcCl. Tbis ftawcc G c:bap. 7. of • 
Richard Ill. It ~ftll to tIM ltu.ate ~ jIriMu i aDd, tp 

incrufe the great kcurity and ton.6dtncc rep*d in Soa. 

• Vid.lfIl,~. it. '11. = VIII, G.J& ll&. 141.-"", n. ... 
it 
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if enalN, that. :Iofter the ('~rott.ng-) I:\'cry fine Ibould ile 
• nly and (aleronly read :lnd ptocbimed ill ('Ourt the 

• fame term, and the (bru !lext terms; during which «rc_ 
mony 211 pl::u thould ceafe;' and then a Ir.mfcript lhoulJ 
be (ent (rom the juftic:es to the jutliccf1 of affife of the 
county when: the !.nds lay, who werc in like m:lnncr to 
C1ufe it to be proclaimed in everyone of their feffion! that 
ytar; the famc of the juftices of the puce; which pro
clamations wcrc to be certified the: fe<:ond return of the 
following term. ~fter thefe proclamations and ccrtifi:arcs, 
(Ych line was to conclude as ~U privies :\J flra ngt'ff, ex
«pt women covert not parties to the fiDC, petrons with_ 
in age, in priCon, out of the (cUm, or not of whole 
memory; with a raving of the claims of all others having 
:I title at the time of the fine: being levied, (0 as tl\cy pro_ 
k<'uteJ their claim, by aEtion or entry, in five ~art after 
the proclamation and certificate; and :tlfo favins the righu 
of thofe upon whom a !ide defcendcd after the fine, pro
willed they purfueu their right in five yean :after fuc:h title 
aunetodtenl; or, if the perfons ~re under anydifabilities 
or defeds, .... ithin nl'e ycal"$ .:.fter the ~moval thereof. 
The J'bU1tC: h:1.5 :a c:lolUfe enabling perfons fO levy finet 
according. to this :ad, or at the common law. 

THE other::l& of this reign that::lre:at :all of a juridical 
nature, are the following: one WIS to decbre tbat wherever 
the king was co.t'eoff'ceof' lands to the ufe of the feoffor, 
d)t lalld Chould be in the o-feoffces; which was to prevent 
the conclufion of law that wouIJ give, in fuch eafe, the 
whole to the ling": :another required a ceruin qllillifi
cuion of property in jurors who ferved in the therili", 
tourn~. The ruwning:l related princip:1l1y to lradcand 
commercc. 

'fUll djJljDlUon betw«n pr;flatr Rn, (whCJk origin we 
hue conflducd in the p"eeeding period") ltnd pll~I;', was 

• Ch. s. , CII ••• 

VOL. tv. • firll , 
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~,XXVl'. firfi made in the reign of Jlwd ill. who applied tIlla 
'-II>~-:=v:-' new il1l'entiontO the purfKlkoCddlroying hit enemies by 
~H, Ju" parliamentary at;tainders. All Richard', &acUfn :m: in 

• 

• 

Englilh; and (0 they continUed to be drawQ in all fub_ 
(equent periods, Wben the: parliament of Rich:lrd is 
iOnfidered in all there lights, it bccOtnCi an objelt of 
rome note: in juridic.a! biRo')' • 
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AtlNf(iI'~ fhl Xi"g ill bi, If/nrJ-f/''lra'''I-C,rp'roti~''1 
- Stallilt ~I Fi",,-Sttltutts ./ P,r",,.I 'f Pr~tl_ 
AlIllltJrifJNS tJ JlinlrrjJtJ mndt vDid-SuifJ in brm4 

Po,?,,'; I-At/oj ,,11-$ lill/j"lll,mtn- '1D£ Star - ChQI/j~ 
htr ntw-mfli,lJttI-lnformatil1l1 lit fbi Aff~1 {In' 
StJlim.-Atptnl if /;1Nrdt .. ~Btlilinl F,I,,,, bJ J'!fiitiS 
if thl Pam- Btl/tftt if CUrD-Bartoil! ond Solt-
01 Ujt,-Cwnan/l II jJmd ftifd-Ejtnictu Firm .. 
-A!JiMI 1" AjJit,,:pJit,-Tht CbIlHUry-OI TWJp_ 
L4ru"1-SmraUtlJ"1-Kinl ond Gf11Urmnlllt-P,·jnti"t 
if Ltlw-BQI~/-A1{t;lJannul FaP •• 

T H E reign of Henry VJI. exhibits (orne rcm:uka.. 
bit inflancos or innovation upon the old law. The 

benefit of clergy was hlke-n (rom offenders of • certain 
dcfcriprioll; 21\d repbtions were made for qualifying 
thlt ancient c:,:cnlptioll. (0 as to promote a better wminif. 
tr:llion of criminal jurlice. Among the d~c:iliolls of 
t:OUrtJ, there was one concenting the .!Iion of ejra~ 
ment, which had the ~frca of bringing about a confiderable 
dunge in the courfe of kgal remedies for recovering 
land. There wen: ~rfcGfly novel, and gave rife to a 
AeW fet of principles ;tnd ideas in the law of prope;ty and 
of crim«. Other productions of this reign, though ollly 
modifications of ~Ct erlablilhmenu, are not lei's fa_ 
mlXfS in the hillory 01' ollr jurirpruUcoce: ruch is the 
'btute of fines, and that for new-modeUiIl1; the lbr-

K 2. • • chamber. 
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chamber. Many nther po" u of great impomnce at. 
ttaa~ the notice of parliamt'n', or were lIgiuted in the 
courts, which make the reign of Ihis king a period w-:1l 
worthy the attention of the hillorica! Rudent. 

is reviewing the legal tranrattions of this reign, we 
fuall begin Wilh thr ftatutes, as u(uai; fjrn noticing thofe 
which rei:llc to the king and the rights of perf OilS, and 
then proceeding 10 [hofe that affetled the law of priviltc 
righu. Af:.er the landing of Perkin Warbccl:, in Kent, 
a law was made of a new impreffioll. Apprehcnfi,'c of 
the confcqucncc of fuch :lttlcks upon his tille, Henry's 
friends prevailed on him to COlirent to fome frx:urilY fur 
them, in cafe of changes: this was done by fiat. 1 Hen . 
VJI . c. f. which ordail'15, t,h:u no penon who, in arms or 
otherwire, affifh the king (or the time being, lhould ~f:cr
wards he convi8ed or att::.inted thereof, ts o( ;n oF.ence, 
by courre of law, or -by act of p3rliament; :a.nd all proct'rs 
and 2.& or parliament to the contr.lryare decbrefi l'oid. 
Thi.s :1..9: i, faiu, by a learned and eminent \YTiter·, to be 
rather jufr than legal, and more magn:lnimou, Ihan pro
vident. It (ttms, however, to have been foul,utd 011 
prim'ipl6 of hUlMnity and good fcnre. 

T o thIn'" a rpleodor round the crown, }lenty hnd re
r(Jlved, Ihac all penolls bearing any lc!:.tion to Ihe king 
rheuM be ahout him in hi$ expellirions; and we 61ld two 
flatures m.lde for this purpore; the prll- was Rat. J J Hcn. 
VII. c. 18. which rr:quircd ail thefe who had any ollicc, 
fec, or annuity, by grant (rom rhe crown (not having the 
klllg's licence to eiccure, or:my infirmity to pre\'elll the-m), 
to attt'ud tht' king in perfon when be went to wu; :md if , 
tht'y fijiit'd, all ruch gr.anls wtre to. be v!>'d. This 'WIa1' 

)'lOt 10 extend to :my fpiritu:tl p~rfon, tR malttr of the 
rolls, nor officers or clerks ill chanct'fY. or the juftices of. 
cilner bench; nor to the barons: or the exchequer, or 
odlt'r officers of their t:uurts. die king" a1lomty or 

~ LoN. a-. 
relicitor, 
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folicitor, or his krjnnts:lt lw. This point \\"3.5 pulhed 
fUrt~r a lew pn aftcr by ftllt. 19 Hen. VJJ. c. 1. 2nd 

extended to mofc occupying: honours, c:!ftlcs, iordlhips, 
manors,lands, tenementS, or other poifdfions and hClcdita
ments of the gnnt of the ero'\ n. who w.'re thought to 
be- bound hy a ftrooger duty than thore of the former de
{criprion . By this aa fueh perfons ;:re imitlcd to the 
king's wages from their {etring out to their tcturn. The 
exceptions, in this latter aa, were ('),.tended to the cleric 
of the king's council, to perrons llbove fixty and under 
twenty-one yt'ars, and to cafes where the fI"Ift:nts mentioned 
the grant to be for a fum of money b. • 

PAR-TitULAR. privileges h:ld before this bet'n grJ.ntcd 
by Jlarli~ment to perfom in the king" {erviee. Perfons in 
the king" wages htyond or upon the fe~, were not to 
be prejudiced by any derccnt, and might make tht'ir at
torney to enttr lands defccnded, or to attorn. Thofe 
with the king in his wars, might make feoft'ments to the 
we of their wi1ls without licence; they were to have their 
own livcri~, and they had authority 10 diip<lfe of Ihe 
w:ltdlhip of their h.nd$~. Whilc Henry w~s thus lIe"dy 
in exalting due atttnd.mce from the rct2iners of the 
crown, he was equally at~ntivC' to diminilh the number 
of thofc of great lonk. He was very nrW in cnfOf('ing 
the llalules of liverit'tr The parli ament added two more 
to the number of theCe rC'gu\:nions {or leffcning the in
auence and firength of the nobility in the country· . 

THUIi we~ all the parliamellruy proviflom that 
kern to COtlCcm more particul:t.rly the Idng', penon, anJ 
do not. come and.:r any ~ the heads under whi~h the 
ocher .as of til" reign will be :lrranged. !kfoft' we 
CDCDt to tbcUon priule r[gllts, w(' flW.l bridly notice cer_ 

• St.l. 1 Hen. VU. c;. '. 1 • 
• 51.4. 1 Hf,'. VII. C. 1:1_ • ...,. 

JbL. 19 ~ VlI. f. 14 . 
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tain JaWI that wrre made b /lxmr tqWaeiag abe l<*C 
orders ofw community, ;and one that refpettl. boiic:s ~ 
litic and corpor~e. 

IT is probilble that the cdl'ation of the late civil con .. 
tellS h2d left many u~mployed perfons to become vagrant. 
and il1ftft the country j for we find tWO ftiltutes for the 
oorreGlion of this evil, which fcern to treat it with much 
fe-verity. Vagtbonrl" idle and fufpeCled perfons, were 
to bt fet in the frocks three d~ys and three night~1 with
out any fuficl\2nce but bread and W2te.r; :tfter which they 
were LO b: put out of the town. It was enjoined, that no 
one fllould give lilly thill&: eire to ruch idle perfon, under 
tbe pcl);lity of forfeiting a !hilling. Poor penOll5 not 
able tv work. wele to refort to the hundred where they 
Jaft dwdt, were beft known, or were born, and there 
rt'nlJ.ill, under the perulty of being punilhed in the above~ 
mentioned \\'3y. To fupprefs the Iluneri« of idlencfs and 
~"arY1 it WllS provided, that no anifieer, labourer 0( 

(erv:Ult, fuould pilly at Uly unlawful game!, except i. 
Chriftmas. The commoo felling of ale might be checked 
by twu jullice~ of the peace e• Several laws were made 
for the adjullmcnt of trade and commerce, the.employ
mcnt of perfon~ in lIgriculwl't, the building or houff!$ of 
hulb:lI1c\ry, the reg,ul.uing of the .... ?gC5 of artificers, the 
apprcTlti(ing of boys, and other objelb: of "" a:ronomical 
kind i but thefe were molUy experimental, and led to ina
pro\lemcl!ts of a more general fUture, in the ntXl IDIl 
fllbfcquem reigns t. 

THAT corpof1ltions might not carry Ihe right they h;ad 
to rpake byt-i:lws 100 far, it'was orJ-ained. by ftat. J9 
Hen. VU. c. 7. that all ads and ordiDlflceJ rude by 
,he: w)lrdclls,~ mane~ And fdlo'ldhips of ~rafn aod mp. 
teriei, and by tll1.ers of guilds and frmrnirin, iball be 

• SU. I' n.... \'1(. c. ~. 
nA. It Hft!. \·u. c. u . 1"A. 
1tI.1. vIII. Dl. I',. 111. , 
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~td by the chanec:l1os; kaurerJ or dtief jullicd of C HAP. 
dthcr bench, or titfte ~ them j or by the juftice5 of \ ~';,I. , 
aBi~ in lbeit cm:uit j and dlat otherwife they lbould be Hlmor VUI 

void. It wu further ordDnt:d, that no bye.law OIou1d be 
made to reftnin fuirs in the king's courts. 

THE ll:aMes made in thi! reign upon the fubjea o( 
private rights related intirely to the modes and circum_ 
fiances of alienation, whttber in real or perrona1 property. 
or this nature were the Jhtute of nnes, diOfe relating to 
the pernors of profits, i1nd an ill to prevent the i1lien:1tions 
of jOintreffcs. The only as refpe:eting pcrl'onalry wbicb 
we fba.J1 have occafion to notice, is that for prhenting gifu 
of goods in order to defraud croditors. The moll: rc. 
markable rt'gulation in tbis reign on the Cubjed of re~ 
property is the flatute of fines, + Hen. VII. c. 24. 
copied ehiter (rom that in the lall- reign. This aa: 
has been tonfidtred in two views. either as intended to 
m:tke a fine a bar to an ent:lil, or to give to this ancient 
a.lTuranee th~ force and validity it poffefiCd at common 
Ia.w before the {bru~ of non-claim. 

THOI~ who are of w former opinion argue in this 
w:ly: NOI1o"hhAanding,.y they, the blow that was given 
to tbe {'talute Jt JDnis by the determination in 'roJtoNlm', 
cafe, the elfells of entail. were viewell with a jealous eye 
by thil king. It lhould Ceem. Comething more was 
witbtd than thi, reColulion to (ubR.nriate Co bold and ne .... 
adoCmne as thacO( barring entails, and virtutlly rqal .. 
ing an ancient ibnu:e, upon which the landt<! property of 
tbe kingdom .... been '-'cd for yean. Henry raw 
that the confeql&CDOC of a free power of alienation ... oulcl 
be ... ,"dual dedie of the fta1th and imporubec of the 
nObility, an;l a proponiONte inerea.W! in that of the 
Crewa; dd bowing h9W mUCh this concurred with 
"i, favOW"ile li:hemc of aggr.wdi'KDlCllt, he procured the 
tbtu~ of 6ncs to be pa!fed. 

K+ • 
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THon who arc of the Ltet opinion, deny that tbi&.. 
fratute W3S ditbced by politica.l n:afoas; and maintain, 
that cOllfiderations adling (rom the natwe of ... fine, 2$ a 
common afi"urance of the realm, were the only motives 
for making it. By the A:atutc of IIf11UII k'fJolldi filltl~! 
J8 Ed. I. claim mull be maiJe within a ~ar after the 
nne Icvied by the FrfOll next immediately having ri(;ht, 
without permiffion to Ihofe in the (ubfequcnt remainders 10 
claim 011 his default; (0 that if there was ten.ilnt for 
life, remainder for life, remainder in fee, :lOd the lirU: 
t ('1I,lOt for life aliened, and the next remainder -man for 
li(~ made no claim, the remainde1'-m:m il) fee was with
out unlc-dy. This mifchief was one of the great cauf! 
of nI:l.ling flat . 34 Ed. Ill. c. 16'. by which non_ 
elailn was oulled; that i&, II penon's righ,.t was no longer 
barred by his not IUOIocng hi ~ claim within the year. An 
exam ple of this kind had been given by the natule th 
J,,,jr; the interefi of the donor was there provided fOI 
by a cbufe much in the nllture of this: it was ordained, 
that it ihoulJ not be ntceffary for the heirs in tail, Ol' for 
thole ill revcr(IOI1, to put in c:I;&im. ' Great caufe of the 
ftotlute of non-daim was the interruption of forcign and 
clomcffic ",-an , which prevented people from attending to 
wauers of propt'rly. 

Wtu.T!Yu. wifdom may be afCrilled to the policy 
which diCb.ted tb:ll lb.tute, it wu found that thi$ doCkrine 
of non-clalm had vexy mircb~v(\u$ confequcnccs. Finet, 
'" \tll:y thus lay open to be qucftioned, beeame of WI 
Yalidity and effeli, and were vinually "cry littk more 
th:ln feofFments of rttord. 1;0 remtdy the endleli COR
teft. and litigation to which cllates were nowezpofcd. 
.nd to reft.are finct 10 their former c8icacy. ,Jere, U i& 
OIould £eem, the principal obje\."'I, of tbt. 4 Hen. V lL 
The ...w, of rbi. all opp<U ooIy to ba", purfucd tba 
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rcalon of the COIDIDOA law, ~ to baric inte~ merely to ' C HAP. 
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claim WUOIlfted. liil'lRi vii. 
SUCH are the fewns and motiws r .. ggdtw by diifer~nt 

pcrfans fotma.king this f:unous:!lt-. It mull beconfeiTe<l, that 
jfthere W:lS3ny intention of .giving to:t fine the dlicacy of 
barring an elltail, the nature is couched in thofe covert and 
indirect terms which indicated In apprehcufion of rome 
remaining prejudices in favour of entails; fur, wlthoutan1 
apparent reference to entails, or the <kclaration of the fla
tule tit tUllis, that fines, as ag::linft tbe ilfue, thould be void, 
it enaCts generally, "that rines of land 'l"ied wiln pro
clamation fu3lJ conclude 01 WI" prif.lin 01 j1rollltrr." On' 
the other hand, there is in the pn:amble mcmion m3de of 
the fi-at. 'l. 7 Ed. L til j"Hlla, aud of the confufion intro
duced by the natute of non-claim, toremcdy wbic~ itwould 
intimate the prei'cnt atl: wu defisned; and it was Ilot till 
ncar fony yean afl(~r, that a tine with proclamation wu 
held to bar the iffue, by cUlIarutl:ion of this act· j :\nd that 
~ with fuch dilRrcllceof opinion, that:l.l1 aa wal pur
pofdyn13dc fome year.; after I to declare ruch anne to be: a 
bar 10 the itrue. Jt may be lU.lclcd, that this aa is only co-, 
pied from one paired in Ihe reign of RicMrd 1)1. who had 
no ltifure to dcvife fcheme's for impoverilhing or humblillr 
the nobility. 'flUs republication, therefore, can hardly be 
.. nnbuted to .ny perfolla! deGgn origiwling with the pre_ 
fent k.in~ . 

FINE:' levied actOl'dio: to this Ilatute, and to have the 
efreCl here given them, were to be folemnly read and pro
claimed in the three lumSlbcxt following the illgroffing, at 
four dayI in f:fft7 term, during which prod.llution til 
pleas were to ceafr. There is a Cavillg of the rights of 
ruth as might not' be in a condition to\'jodicatc their claim.;, 
rucha5~ICOftft (notbciDg panies to the fine),periON: 

~ 19 H.",. VW. I. ! 11K. l' Hm. VIII. c. 3" 
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C HAP, under twenty-one years. rLroM in prifon, out ~ ~ 
, nYII. , realm, or not M wftole mimi, at the rime or the fine Imed, 
NFNRY vu. not being particslo me nne j' and a raving to eYery ~rfOn. 

and his heirt, other than the parries thereto, of {uen right as 
he h::d It the time of the fine being ingrolfed, (0 as he pur. 
rue hi, title within five years next after the proclamation 

~ had; and (aYing to all pc-rfons fuch right as thaU nrA: grow, 
rCm3in, or dcfcend. or come, after the fine ingrolTed ad 
proclainted, by Iny gift in tail, or other caui'e, before the 
fine levied, fo th:!t they pur(ue their right witliin five yem 
:rft.cr it accrued to them; and then they and their heirs 

"might have an adion againJl the pernoI'S of the profit'i of 
ruth lands. nut';{ at tbe rime of fuc:!! right accruing they 
were cuvert lnron, within :tge, in priCan, out of the land, 
O!" nor of whole mind, then their right and aCtion lbould 
be rercfI'td to them :.md their heiu till they come to twenty. 
one felt", be out lof prifon, within thi5 land, une-overt, 
:and of whole mind, fo that tbey or their heirs take their 

' action or entry within nvc years aner fuch difability re
moved, aud purfue ruth :ldion or entry. All perCons 
hnl·jng 11 right, and being under tht above difabilitieut the 
rime uf a fi ne being levied and ingroAed, !ball tu.-e their 
a8ion or entry within li\"e yelll'$ after fodt difability is re. 
moved, ~nd purfue fllch aClion :tn'! entry: if not, thcy and 
their hcirsfhllllbe barl'C'd forever, 2$ if they b'ad been parties
orpriYies, TbereW3s II raving to evt.ry one, not party or pri. 
vy, to alledge ill av~idance of a fine, tb:ttncltherthc parties, 
nor:mytotheil'ufe, h3d-any thing in the lands ortt~t$ 
c:omprifed in the nne at the time it Wli levied. I..aRly, if 
was prol'id:::d, that fines, Icvied is the form ufed befure thit 
all, {boold hu as eftt-Clu11 as if this I\atute h.d newer bftn, 
made; and 211 perrons fhouid be 3t liberty to follow lhat 
form, or 1M form prefcrlMd by Ihis all. 

SUCH are the prol'ifions- of thit-fuwus- fbtdte, Yrfljch it 
a\t of thole illJlantti \\bere the old law, after tOme 
dw"es, W1S f'CI';vcdK and one of the principal aft'urances 

.r 
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of abtcsplKcd IIpga i&santict t foundatiao. This (brute, C HAP. 

whether canftdcrod as a regulation for qwetillg poITeJflOos, l ~. • 
or for ban-inc eatai1s, became, in aftcN.imcs an objeCl of H'i: .. a i'V1l. 
very frequent and Ycry furious difcdion. 

TNl iDconvewences ari6bg frqm the univerUJ prac_ 
tice ~ con\'cyilll bud (0 ufes, were felt more :and more; 
and the legiOaturc were frequently ftrtl&osling to ~medy. 
if po8ibk, the extreme di&icultie, under wbieh creditors 
and ptlrchaftrs. lords and thore who had title, laboured. 
(rom tbe fecrt:t and Ormlll\t claims to which land' be-
came thereby fubjell:ed. With a view to remedy thefe 
evilSt the number of ft:l.tut~ :I!;:linfi. per~ of profits 
was incrt3fed in this reign):. It W3$ provided, by dIe \('11 

6rft: {btute in this reign, that uj},ti flit uft fuould anfwt:r 
t. a fonncdoll, and the (uit be condue1ed in the fame man-
ner u if he was (ci(eJ of the l~d. It l\.as been doubted 
by fom~ whether a formedon did not lie before [bis 
lhuJ.ltt: I. A like rcclreCs, l'im':!u to that of the Uatute of 
Marlbridge: · , was provickd in favour of thc lord; who 
was CJllibled, by INt. 4 Hen. VII. c. 17. to etlablilb his 
right to wardfhip and relief ~infl: Ihe heir of 'd/«; 'llU 
ufo, if no, will was dccJ;p.rcd, 2S if the heir were: very te_ 

nant; and the heir, ou tbe: olhCf' h:md, wae furnitbed with 
'**'. of redn:fa againi the: lord for walle committed, 
.. was entitled to damag.es llgajnll him, if barred in a 
writ d ward. By fbi. '9 Hen. Vll. c. IS, the 0Kri1f 
is ~ to make execution of tbe: lands, t~lIctuencs, 

or hucdilamcnts of '!fill; fltt ufo, tbe: (ame a~ if be was 
feiled tbeteof, for alljudglmnrs, A.3tlLICS and J't(!QgJljfa,,~ 
Lords of Whllfll 6r.ch b.i,uis re heM in focag,e. Wf'te: on 
tbe death of 'tJIai fill ftji-> and no will dc'C1:ared; to have 
...,. ram of bcriol, and otN=r dues. On the Qlher Ita .... 
,tA"i ,.11 flft was to MVe: aU advantage agoUna the pu_ 
r., Wing dw euaation. as iI be was feifetJ oJ the laGd.. 

• V''''. aM • .-01.111. 1.~~. 
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If • bondman purchaf~ £ 11 land 01' tenement, and 
made an dla~ to omers to his ur~, the lord was ena~ 
to elllef, the fame as if the. bondman was feifc:d of the 
bnd. 

THua wu anothedbtute made concerning real pro
~rty. which dtkrves notice. It was found nccelfary to 
remedy :In abufe that had been pr3aifcd by widows, while 
in pofi'effionof their dower, or of what has unce been 
called a jointure. They were in this manner (tiCed of 
the frC:Mlold, a.nd confequcntly of all tbe prh ilegcs annexed 
to il ; and could tberdOre exerdfc 3. right over it. which 
bid thofe next in fucccOion quite;1[ their mercy. To pre
vent this, it w.as enaaed, by Rat. II Hen. VU. c. 2 0 . 

th:.t if :my woman, having an cRate ill dower, or for life, , 
or in tai~ jointly willi. her hufblnd, or folely to herrelf, of 
the inheritance or purchafe of her hufuand, or gi",en by 
any of his ::mceftors; if a woman, having fuch dbte. 
lhould, either when fole, or when muried to a fecolld 
huflund, dU(;OJltillue, alien, releafc, or l'onfirm with war
nnty, or by covin fuffer a recovery, it /hall be void; and 
me perfon next intitlcd, after the woman's de:.th, may~_ 
ter and enjoy the land the Ume as if fuch wo,man was 
a8uaUy dead. There is a provifion, that a womiLfl mI., 
alien for her own life, anJ if the petfoa next intitled agreea 
10 it, {he may alien for any greater dbte. Howeva, the 
widow was prevented from makinga property of Uw whic:b 
bad been allotted to her fOl" an honourable proviJion durin, 
life; and the reverhon to the hein IJf the buIb;md. and hi. 
bil)' was efFectuall, kcurcd. 

THIIlI is only one fb.tute ndaung to the right of prr_ 
tOnal propeny, which mu(;h Ikrerves our notice; dwt it, 
ftat. 3 Hen. VB. c. 4· which was made to prevent tfuso 
Inudii conlmlued on crttlitou b, perl'om, who, haYi,. 
rnade deeds of gift of their effefu, would By 10 Waauary 
and othu privileged place" ami there live upon their pro
pertYI in dc/iao\;( of chore who had dcaands on thC'm. It 

WI4 
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was ena..ttcd .... tAis btutIC', t t all denls of gift of goods C MAP • 
.. , XXVII. 

and chattth ia lT1dt for to the ute of tbe perla" "--- ' 
milc.ing them, fh~ be .-old. tuIIaf •• ". 

'tV I! thall DOW {peak of fucfl Ibtutcl .s made :myal.clll
tion in the courfe of lidminillcring j.,llice. Thtfe were 
not many i but yet, together, contributed either to rcnder 
the means of obt:liningjulli<:c mort reaely, or debys Ids 
incDmmodious. They related to writ! of error, popular 
adioru. (u:u in find PQup~ril, IIU':UntS, and the procdi 
in aatons upon the cafc. 

IT was intcn.:!ed by ib.t. 3 Hen. VU. c. 10. to prrvcl'lt 
II litigious {by of execution by writ of error. Jt ordains. 
if a defendant or tt:nun brings .. writ of error, and the 
jud&ment be affirmed, or the writ be di(continu~d, or the 
pI.lintifF in error non(uiled, he nlllll pay co(h and dam.get 
to the: other party {or the delay and wrongful vC'lr:lcion, by 
.j(eret.on of tnc COUrt where the writ of error is depend_ 
mg_ 

TH& (bt. 4 Hen. VU. c. 20. rd'peSingpopul.r .8ions, 
as it had a ,iew to the t:molumentsof the exchtquer, bo,e 
il1 it a fhiking mark of I~ genius of this reign. It h;ld 
become the praCtice of go.,unment 10 el1foru with rigour 
fuch pcnall.ws as contributed to the incre:aCe 0( forfeitures; 
and pcn-.lties; and every thing which prevented the full 
elfcc:'l:of fuch laws, wa5 to be removed. It was common 
(or o&enJel'$ [0 get a (riendly acHon brought Igllinn them 
for the p.:nl,lty tlley hAd incurred; or if an ad.,erfe pbintilF 
had commenced a fuit, they would get a friend to fue them, 
and by this coUufion .. ou1d confef$ a judgment to him, and 
plud th.u. III bar ol the other a&.ion. To prevent die 

ctrca of ruch praaices, it -was provided. by this aatute, 
IJw in the like cafes the pl.incilF may reply covin, and 
have. judgment and execution as if no Olher adion had been 
browihl i and where the coUWion if proved on the defe.n. 
daRt, he ij" to fulFer imprifonmcnt. It w;u; further pro
.. Wed, ~ no .reIe* '" any popular . tuOil by. private 

• 1"'100 
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perron fbould be a bar ttl fuch aSian or iodiClment. 
Collufio.n w» not to be n!;p~cd, where the point of the 
aaion h.1u been tried, and a. verdiCt had. • 

ALWWJNG perfons fO fue in fmnA ,.flpr,.;s, as wa& 

done by futt. f l Hm. Vil. c. 12. was a humane conlli
turi;)". Ind reCemb1ed more the l.egiO:ltion of an ima~illar1 
republic tI;Ian the pr;8ice of a8uai c;overnmentJ. It was 
onlaillod l tbatevery poor penon fhould have original writs" 
and writS of JubptrnQ without potying for the fealing or 
writing thereof ~ and the ehaoct'llot was for that purpofe 
to affigll derks, learned counrel, and anomies. If the 
Writ wa~ returnable hef..,!e the jufticcs of any tour: of 
record, they were aICo to affign counCel amI attomies, to 

;It\' without a fcc. This indul!!,cl1(''c lJUy, however, be thought 
by Come to be dangeroul>, and to need that caution and re
It.rittion which t)y a later at} h.u been annexed :0 this pri_ 
vilege. To c:n2ble one to commence a Iitil.ration without 
expeller, is tempting the refentment$ of men ",ith too 

u(y a gratifkation i and the defend.v.nt in fuc:h a fuit iii left 
in an unequal contefi. 

AT1'AINT5, tho' in the natureof a criminal proc.euiinCt 
may he mentioned in this place amollg the imp~cwemeut» 
tnade in ciyil pt'oc.efs; liS they were defi~(led for the pur_ 
pore of rendering the trial by jury as incwrupt and dfcCtiW 
as tbe nature of if would allow. It WiLl now endeavoured 
to put attaints upon a different footing than they had been 
on berore. Attaints had ~conll:very dilatory, Jailing (OO1e
bQlCi lell yon", and were :Ul\..-nde4 with great upe~ 
as wdl as impediment, in the eondw9: of them. Thefe 
cotlfi<icralions, with that of thl'l extreme rigou.r of che vil
)gi\1Ou~ judgment, induced penons rather to encIurr: the ip6 
jury they rttt'ivcd from a f..Ife ycrdill, than be at the trOU6 

hle: or redre llng themiolves in this manner, or Conu1_ 
hte toward! inl!.icling (0 cruel a pun;lbmem. AI.tub.. 

• _11}ka, VI. ( . ... YIi.l,.IQl."'" 111._7' . 
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Aitule for the ancient kverity\ a new order of proceeding c" A. P. 
and anotatr peulty was contAved by ibL 11 Htn. V D. \ ~v~. • 
c. 2..t. whkh ordained a pecuniary mula iDa~ of the op_ uanT val 
rrubrious judgment 0( the common·]a",,". This Ibrute 
heiDg in~nded as an experiment, was temporary, and af-
ter feveral continUJ.ncei of it in this rtign, t1l:pircd with it: 
in the nut, a lIew one WOkS made on the 6.me (ubjeCt. .. , 
Another temporary law had b«n made at the (;arne time 
agaiuA prrjury, mailltC'nOlncc, tmbraccry, and corruption of 
officers' j crimes of the lil.-:e nature with the corrupuon of 
juron.. ami pu.pilhc:d by num.berlcfs prcniliolls in our early 
Jaws*. A particular act wall made to correlt.the evil of cor-
IUp! jurors in the cit)' of London, who hhetofore were 
Jlot li"blt to an attaint. It was provided by this aft,· du,t 
jul'ors there lhould b:l\'c ccrll1.in qualifications of property, 
and lh2t, on a falfe verdiCl, a bill of attaint might be rued 
io tbe huiliol;' : if the jurors were con,it1cd, they . 
wt:rc to be fined 1.0/. or mOrT, at the difcrerion of the 
ClOUn . ; X, th:u aU idea of the villainous was inti rely aban. 
dooed. 

As aaiOJlt upon the cafe hld of late very much increared, 
al'll,thad fuppJiod the place of mallY llncient remediec, it was 
thought LMY thouW ~ longer be fubje.cl to tb.e del3.ywhich 
Wa!i incident to the old procefs. It w:as therefore erutled 
by Aat, J9 Hen. VU. c. 9. that the like procc(s thould be 
ill A\.'tions upon tbe cafc) as iJi aClions of trc(p3.fs and debt, 
wben fued in the king's 'bench or common-pleas. for thofe 
ODIy art' menti~ in the future. It Ihould fcem, tbu • 
altions upon tbe cafe in other courts, not being affected b.r 
thilllatutc, mu.ft be prorKuted with the common-law 
f"ocers of 3.ttachment and cflfl:re(S;, as beforet· 

AMollo the pro~ifiOll$ for improving the ::.dminifiralion 
ti jufticc, wc mull- reekOr) a 'htute tor com~aing fome 

' ... I} Ken. VIII. Col_ 
, " 1:1., VI(. '5' 
• V,i4. ~ ,91,11- UI-. 

t5Qf. ,1 Hen. \O,I,C., •. 
t V'!d, arM. wl, II'4J1. Ire. 

• abufct 



C K A P. 
XXVI!. 

'----' 1liDi.\' \.-U. 

• 

• 

• HISTORY , OF THE 

abutes in thc Iheri,.... court Thcre .as C"'t extonion 
and Cl)Uufion pradi(ed by lder.lhcrilfs anJ their dtrb, 
and bailiffs j the principal of which wu, the: mtf'ring of 
plaints without .the COII(en t" of pllintiffs,. and (omclimel 
where no (uch perrOM exil1ed j after which they omj'ned to 
att:.l.ch or rummon the defendant, but left him to incur de~ 
l-ults. (or which they made great levies upon him. To 
remedy this, no plaint W IiS to be emereu lA·jthout pledges 
being found; a penalty of forty IhiUings was impofcd all 
tbcfheriff' if he emeld morc than one plaint for one trtfpar, 
or debt. The party grieved might comilla;n to a juJlice of 
peace, wh6 had ~lIthority 10 punilb the fheriK and hi, offi
cers: (evera. other directions were given for fubmitting 

thi~ mirchicf to Iht' com·flion Of the juJlice& of Ibe peace ', 
TU!t altcr,,~,oll made in tbe law or crimes and punilU~ 

R1CIltl in this reign {eems as remarbble, lind o( .as extcn· 
five cOllfequenc; as any altCl'lltion refpeeling the law of 
property. The criminal code bc-gull now to alfurnc a (:10. 
guinary ~peuam:e, whic~ (I'ery reign finee has been 
htightenin,_ 

"fue c:han~ nlade in our criminal law confifl ~ither in 
the lIew crimeil whicb tbe It.'sifiature created. or in (ucla 
regula.tions u were made (<< the adminilkation of 
}lnice. 

01'01 trufon "':IS crelled in this reign. By nat, .. 
Hen. VIto C. lS. \l w;\S m:uic high.treafon to counterfeit 
tbe c:oin of :Illy forei~n realm permitted to be current here. 
Anotm:r aCt w.l$ mlde to prev~nl the circul:uion of clipped 
lind b~e coin; in which the eJ("porution of bUlJion to lIe. 
land, o.r the importation or gold or filvcr coin from thence, 
is pUl1ilhed with imprik.mme~t; thoU being lbe quuttt 
(rom whence this commodiry was moR frequently conveyed 
10 t~is kingdom ', 

THE huntillg in parks ""jlh ,·irol'S and pJ.i~lted (;len, 

w:l$ punifhed by Ib.t. 1 Hen. \'11. e.7 ' and if a \r.I.rrant 
• ~ II Iflu. \U,(, l.s. 

r 
• SW. I, BctI. VII. (. j • 
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w. illiaed apinft Ibch olfimtr, and be wilfully ~ 
the offence, ell' rcfiJled. er difobeyed the warrant, he w.&s 
guilty of felony. 

IT was made felony by fiat. 3 Hc-n. Vll. c. 1 . to take 
awalany woman apnA: her will u.nLawfuDy, whether (he 
be m:ud, widow, or wife j and the takers, procurers, 
:!berto~) 2nd thofe who receive (ueh woman, are all made 
principal fCJOIlS. A woman fo taken mufi have ~ubnance 
in goods or lands, or be heir app:trent, and mull: be mar .. 
ried, or dcRowercd, to make the tak.i.ng an offence under 
this at\". There was a provifo that this o.ould not extend 

to a penon who took :l woman claiming her 1$ his ward, 
or bond· woman ., 

THI 1aft new fdony we fhall mention ..... inRi8fi1 by 
nat. 3 Hen. VU. c. '4- which made it felony for any fer
v:tnt of the I;: ing, being intolled in the ch~ue-rolJ, to 
«Impafs or imagine the death of the k.ing, orof any lord, or 
privy-councillor, Reward, treafurer, or comptr+t of the 
houlhold. This oliCnce is to be cnquirt'd of by twelve 
p:rfom, inrol1~d in the chequ~-rolJ, before the Reward. 
ueafurer, and comptroller of the houfbolJ. The punifh
ing the ba.te intention to murder :llord, without any overt 
aa declaratory (If fIlCh in~ntion, m3ke$ this a very remark. 
able provifion j the kc:urlly of thefe perfonages being put 
on dte fame footing with that of the: king. The occafioll of 
dUI is ftated in dlc flatute; that fuch malevolent deligns 
amocg the houftwld fcrvams lead to attemptS which en
dangtt the kiag him(elf j and that a r~c:ent faa of that.liod. 
had indu.::ed the parliament to make this flatute . 

SOMI proYifions were r.adc for the punilbment of in
-fcrior oWen.Im. A "-uc.c was mad~ for the fupprdDng 

01 riots, :wi anot!m for Ihe better execution of formtr 
Ia .. on that bead I. The firft. paW law was now made 
apnfl: the canonical oWence of ufury. Broken of fucb 
barpitb 'ft;(C to be fet in the pillory, imprifoncd half 

• Vi4._.~ ltI.s71· ft,1l. " lho.VlI. C" l' 
I It •• II Heo. VII. c. 1. fond , 

VOl.. 1\". L a-Jar. 
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rOOng re&riaio.. on the t t:A "....,..unts to tb&s C B A P. 
--~-....... -- "_ad" tho nVu. l:XU1IWUI_, , __ ..... ur, DOtWI USA: I' ap. I _, 

parent jeaIouf1 of the council. the parliament bad, at ocherHiai W. 
times, gnduaHy rdto.ed to it klint of ill .mient 1I&tIIoricy. 
by referring to that tribu,w the cognUance of many caor-.. 
mities which were bdOre ('nquirable at common law, and 
which, :IS fucb, were not to bf: examined by the council. 
Thu~ compa..w with itJ original powers, the pre:rogative-
judicature of the king in council W3$ much reflri&d by 
pOfilive conftitutions j and (rom beinS. in lOme degrtt, 
:tbovc the law, had (brunk into a compaf. Co {1~alI, and 
had withal become {o precarioul in its foundation, that 
Henry, who mClnt to mak.e nlUch ufeofdW.~ thought 
it flood in need of fome JYoIrliamenury 6maion to give it 
{upport and authority. Thefe were the reafons which pro-
b2bly IN to cnacHng (ht. 3 Hen. VU. c. I . • rbwcewhich 
did nOt ereB, :\S rome have imagined, but only "t1II-f".thl
ltd the court of jlar-,/Jamlltr. Indetd, the elb.bl.l1bment 
gi\'cn to this court 'by the natute of Henry, was partw, 
and c.onfi~d to cemin in(bncd therein enumerated. The 
ddign, {cope, alid extent of this ail will be beR: feen by a 

"he:uf:U of it. 
Ta:u preamble fbtn, that " the kiag, remembering 

bow by unlawful nainten:mcu, giving of liveries. fig"' 
_tokeN, and4ineri by indentures, promifcs, oaths, 
writiagl, or odw:rwife, tl1lbnceracs of his fubjcds, un~ 
trUC demeanings of iberiiTs in making of pannels and other 
Y8tNe rctW'uIt by t2king of "loney by juries, by great 
riotS and unlawful afiemblics, the policy and good rule of 
Ihit realm " aImoft fubdu~i and (or the not puni(bing of 
IbcK ~e's, and by O(c;ulon of (he pramifes, 
Lue or PDtJt,iag _, be fOllNl by inq.uiry j" that is, by the 
ordinary proceedina by an iDqudl of jurors j "\\-hereby 
,_ b .. of tbc bnd in cxce&nion l1li.1 take Iiuk eWea, to -

the 

• 
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the .lncrelfe cL murders, cob'fries, perjwia, and...ue. 
ties of afilDf'n liying," &C. (or Ihe reM •• ,kt oJ ~ 
it was no)" 'Ordained, th=t"h,e dunceJlor, traflftr, .,.. 
privy.Cea.I, or two of them, calling to rhem a biibop.nd a 
temporal lord, beil'li! of the council, and the twodUef juf. 
ticel, or, in their abfc:nce, tWO other jullices, upon bill 
or information put to the ch:mclllior fur the klOg, or an, 
other, againR: :1111 perfon ror any mi{bebaviour abovemen
tioned, h(J'l)t authority to call bd"ore them by writ or privy. 
(cal the olknders and o:hets, as it tball feem fit, by whom 
the truth mlly be known; and to cXl.mincand puniib afttr 
the form and eRocI of ftatulu thereof made, ill lih: man. 
1lC'r as II)(:y ought to be puniilicd, if they wcrt: cC)llvja after 
the due order of the law. 

TIIU is the (ubnance, and nearly the very wonk. of 
the Ih.IUIC; which plainly point OIJI the occ:illon of this 
lIew rC<Juh&tion. the objeCls of cogniCance, the judgq, the 
prott(, and procceclin~. , with the power of punithmg; 
(rom which it it millilefi, that the king" council deriftd 
from thill (btute an enlargement of its judicial authority. 
Thert: is nothing prohibitory ctf tile former jurifdiBion or 
mode of proceeding here> but that is. on the contrary, re.. 
1..'Oglli7-eJ, IS it were, and allinnecl by the very cauriou. 
IIQIUlc-r III whieh the ma<l'liag part 01 db. ftaWk 'is ward
ed: (tWl inn~d of Jaying WI Ibole ~alicusjMlt ..... ' 
alollhollty. it h;arcly dccLarn that they Nvr _..." 
tMreby plaildy imilllMiRl: 3n .&pprcbenJio.oC. ~ 
Mllhamy., and only cieci"ring morepvticulat1r the ~ 
0( it ill (OInt: C'Cruiu c;a(e);. 

IT a.QU14 r.,..., d> ............ b<b'O .... -. tho 

:~~COU=1 ~~==:r~::-:~ 
~ furmik of aUlmtesauce q/ .... ~ 

for proof a1(a of whicb tbc coc Ql+'· '*sU"'" If 
I lien. 
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I c _ VI. e ..... p. '""'i"; 00", by 'h~.a, ...,. ... 
...... • ' amy, three OIlly of dat eoua, namely, 
the d ....... , ~r, apd pri,')'.kal (takin, to tbcit 
..aa...c. ochers tbrreb)' :lppointrd), _tte .. nabled tobclr 
and cteccrmrne otdin:mly of lhoCe eight uficnces abGw
tDentioned, and that witbollt any manntr of fueh fuggd". 
Don or flJmlife.u all. 

SOML defdts- of Ihi, ~:;CltC' ~"eT'e fupplied by nat. 11 
Hell. VJJI. c. 20. by which the pn:(\denl of Ihe council is 
added to the former t~ principal perf,,"s. A doubt which 
a.rofe upon th: aa, lOon after the r4ffing it c, ",'helher tbe 
b,fhop, lord of the.council, and juAiee-, wettonl), a!lithnfJ, 
or had equJ.1 luthority with the thlU gtCJl officers., was fC· 

mO\'ed by this later aa ; which declare!, that 1hc1 were only 
there for thcir advice:. IAn!y, the bill or inform;lIion. 
which by the: former aei was. to be uhibited to t.~ cha,n... 
cellor, was by the later to be put in &«llltraJl)' ~ that is, to 

the king, :lI formerly. 

Tmll by the operation of there two (btut~ me above_ 
mentioned ci&ht offrocti. whic.h bc(we were llIoAIy cogni_ 
fable by indidment or a8iol11 nlight now be arr.ligned and 
cric:u without any inqudl: or ju.ry, un the bare examinanon 
either o( v.imclfes or o( the parriu Ihcm(clycs. This 

, iAOOYatioo was dn-ikd, Cnys the ftalule. bc.cluCc the ordi_ 
lIMy proccc:ding at common bll was found urublc to reach 
(uch odCndcr\. However, the puoilhment to be in6i&:d 
was (yeh as would have followed, had the profeculion been 
at commanb. ... . 

T., ....... tnaIk to thdt: ofknce. by this 25, 
COIIIfitb ~ ill die cfrcumnan«S of proctfs, judgct, 
.... mal" !he -.n: of M.ai_ and its pullilbment re
IDIiIainc .. ir ... Wen. Ir, lbtrd'ore, the council de_ 
..... ti-om dse aal"lUCofthe p:nalty.(.It in IIny confideI' • 

• , 1Ia!. \'11" )0 

L 3 , Ilion 

• 

'49 

eRA p, 
nVIT . 

-, -' 
.. aft)' VII, 



CR AP. 
*XV1I. 

.Eli I Y. va. 

I-

, 
HISTORY OF 'I'Sl 

Itioa 01 tIae ahDe ftrirJd ~ die j •• _ of Die ...... 
tbOD law, it mull K underllOod, .... me. ka.i .,..... 
der the formu authorilY wh~-h mey ~n:sUJ paIidJDl. 
the ClOUneif 01 the ki'St and noc ~ vUwe «fbe(e Jb.. 
tua. For thai: utherity ftal...wacd; aDII &be ~ 
in tho undcrfbMing ef the taw, ad in &be u.«:Ution and 
prKlicc of wir aulh(W"ity, r ... t and atlecl in both C'apKiu.es, 
aI tppean by the: boob ci eau-ies during tbe rtigDl of 
J1q. VII. and HCQ. VJ]I. whicll two princes did often" 
Ibuc in perron, under each juriCdilUon 4 . 

IT it 10 thil mixture of judtcial pow« that the ftar
dwnberwu irukbttd for the tremendous autbority which it 
bc~'1fI to e.u:rcife rOOf! .fter Ihis time. While! the: fbtule 

of Hell. V U. gave "Vigour amI efficacy 10 iu pr~ 
thc immca(unble "tent of its :mciem judic:ltUlc Cur· 
nifbcd an iraexhauftibk (ouree of aim .... and puni(b~ 
to be caBed forth on dl occafions, an4 fur every purpofe. 
~t became:, on that account, the laappieft inflr ... ment of ar_ 
bitrary power that evc[ fcl1 undU We mmagcltlt'at of an 
abfolute (oftTti:;n i as may be fceo in die hiRory of the 
prine" of tht houk of Tudor, who owed the m:UntCnarKe 
of their .high prcrogniYC"1 principally 10 the aid q{ this tri
b_. The fhr-charnber exercifcd a mmiDaJ juri£Jtaion 
IIlmoft .. itbovt limitation, and altagc*:r without apptal i 
-lna upon ino jw:lge and .allimadftUlIpDO cnt')' ~in 
1PflIcb dulpcrnmeattfeltitfolf ilUCRfttcL Itbceasrc, in 
ttutb, .. muck a COlIn of ftolas, if. cxprc:5on mar be 
-'lowed, u • court ollaw, by punithing aU obnoxious 
,.no.., who, !ho' th.,. bod beon ,ulIty « no 'bra<b« 
...... , bid, ~ (OCW;Wl1atcder"~tbc' 
,,-.. "" miol..... "' .... _,..,. or ..... _ _ .... .-.UaI-..."' .. -. __ "" 
......, .. - - ... proc ..... r.m.... apioRot. 
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~~ of ............ -.... 'The --,-- iaIIi&d b this C B • P. 
-- -.... 1""'- 1 ¥Xl'U co." MR .-.naamI, vcrc, aod lht vuy dcbgn uf ~ _ . • 
its jildica!uft __ n:pugnanl: ~ the lPitit of • free coaftiut~ Jiim -iii. 
lion, diM: it wu always vitwrd with the greate:ft abbor~ 
>cn<e bJ 1M fubj<Cl, ..... "l<ng1h, wbcn poliric>l ~borty 
began to vindicate iudaims wilh more bold~s, wasCOQlly 
abolifhed by parliament'. 

A"OTHU, innovation upon the common i3w, and of a 
much more gencml,nau.re than the former, was eife8N 
by Ibn. II Hen. V 11. c. 3. The commencing (If profe_ 
curiO"' byinform:uiOli had gro ..... n into common ufe in the 
rcigll$ of Henry VI. and Edward IV. and were generally 
conMtd to penal fb.tu~ and likewife co the court of ex. 
chatllrr and king's bench. Hut the abovementioned Ra. 
tutt permitted jullia:s of afli(e 3mlof the pe:lCC, upon in. 
fonn:nion, 10 hear and determine widlOuta jury an olfenccs 
(attpt treafon, murder, or fdony) committed againft any 
ftatutt not repealed. This aet was probably dilbtcd bYfhat 
prc:niJing indinOiotion of Henry and h.,.miniRers to enfarce 
the obfen:mc:e of old penal flatute" or rather 10 compel 
paymrnt of ruch pc!121ties 3' were incurred by II bre'oICh of 
du~m, . Thi, (cherne of lilling hi~ exchequer wns unpo-
pubr, and therclore not fit to be trulle..!, ill any partf)( it, 
to the verdi,;} of common jurors. Whether this, or a 
pnenJ jtalou(y of the uial by jury, was the fea(on of die 
...... it ... ITgUlation not to be endurfif, and was re-
paled in tile beginning of the next reignf, 

IT ... ..,. colour of !hii all that Emp(on and DwUcry 
WCII aaabIed IOcW f&aclt i,uuulI! <wrdioQI and exaClions 
..... _ peopk. F06 chis purpuli;, too, a new Qltice was 
ertaN, ud." ..,~ wat mOldc: m".Jlm 6/ the 
1itIc',lnftil.,... TIM rabI of repealing this .a is 
... to be, "far_ ~fan:c sbereo(it was knuwtl ma-

~ If It&. .6 ca. I. I., Ita. , Ikv. vru. c. 6. c. 10. 

I. ~ • ., 
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ny {umler, cn.fty, feigMd, :pi forpi infenazuCmI had 
hem purfued again& m:tnyof"'tbe tins'. ( ,.9s, 10 lbeir 
gmt d.lm2ge 2nd vexouion." • 

SUCH were tbe inoovarions made in the jud~ro ~ 
ourcriminalcoul'tl: we are now to notice what aJtera.ttons 
~ made in the, ~ne 9f proceeding and profecution, 
wbich brings us back to the famoul fbi. 3 Hen. VI I. c. f • 

We hIVe feen, in tbe 12ft period, fome parliamentary re
gulations regarding jurors, diaated by a furpicion that
Jhey Jid not dircharge their ttuft with irnp:miality and 
truth . . Among Henry's (eheroes for it due execution of 
the law, one Wall to oblige inqudls to be vrry aria. and 
regular in m:aking their pre(tntmcnn. J II the clIIU(r of 
frlt. 3 Hen. V 11. c. I. next after that for the inftitution of 
the new for~ of the fiat.chamber, it is ordained, thAt 
juftiees oithe peace U may take by their diICretions an in~ 
!' q...ell io Mquire of the concealmc.nrs of (lmer inqucfis ~., 
;1nd every perron of fucb inquefi was to be punifhed for 
the concealmC'llt hy the difcretion of the juflices. This 
wal a frnnemcnt upon the proceeding b) inqllf:ft in ~rimi_ 
n;l) matters, :md was in the nature -of ,an attaint in civil 
caul'c$. 

AN :lIppcal of homicide nill continued a common mode 
of profecution, notwitha:lnJing the (~qurncy of inaia .. 
meats i and the genius of the limes Co difpoCcd pcrfons: 10 
favour this " jlldiaivc .alon, m:lt no indithncnt vf murdtr 
ufedto bC tritd till tbe year and Jay Il.fter thc f.&Ct (the ptJiod 
limited by law lor c.--ommencing alllppcal), lel1-tl.e offcnd
(:r, being :lIcquitted or cODyid:ed on the inc!i8ment. mi&hl 
pl9d (ueh acquittal Dr conviction in bat of lbe appcGll. 
After this fp;ice of time had cbp(cd, it or." ~ned, 
ptbcr by the ~dtb of witne:Rn, or the _ for jv!Hoc 
fubflding, that pro(rcubOo1S were entirety dropped, .
lke delip~utnt ckjtped VDpHilbed. Apin, an appelar 

I Tid._, fOI t Uf. ~50. sU. 

( 
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tnd iIt ia ~ , .. die (ait bring Ion.! In. exptnr.vC'J eRA P. 

"'t he frequnt1r ~ tired tM prof«ulion; fo rtut, I ~~. • 

!'-' with aD Wfe impediment$, juftice .-as not ~ularlr t'o_ lJliNlr 1'1L 
(oretel .pna .l. kiDd of oft'cnden. To h:!mC'dy dais 

• in fdbll'e, m. foUowing regulations 'III'Cte made by this 
;l~. lc W'U c.natled, tbat if any principal or tlCccff.1ry in 
murder b&- indiard, he may be 2traigned 2nd tried at the 
king'. (uil at-any time within the year. and 1101 tarry the 
year and day for the 3ppeal; and fhould he be acquitted, 
the jullice1 arc not to dikh:lrge bim, hut dthcr rem:mJ 
him to prifoo, or let him to bail, till the)tv and l1:Iy is 
pliO:; within wbich time the perfon (0 acqu:tted, or even. 
if he filoulJ ~ attainted (aDd not ha\'c the benelit of his 
clergy), the pe:rfnn fo iluainted me)' yet be appealed by the: 
wife or nut heir bdorc the: rhedtf and coronen, or ill 
the king'5-beJlCh, ortlilhe gaoJ.ddivcry. To f3cililatc like. 
wife the proferution of {uell appt:tl, it was allowed. t"
where battail did ~ not. lie, the nppclk>r migbt fue by oar
,orn~. 

THE pow~r of trying all offender a iC'Cond'timc (or the 
fAme off\!ncc is coDfi~ to cafes where the p:r.rty h2d not 
h:.d his cl~rgy. bc<::lufc a clerk. fo delivt~d to the ordinary 
..... ;as to be fubjcdet.l tl> canonical runifhmcnt, and was no _I 
longer within tbe jurifdithon of rhe tcmj)Ol'a! judge. This 
prov.uon, though reafonable when firll made,. has 0CC'a-

Iioaed, by the alteration that hu nm.'e t;Uc.en place in me 
dif'poCal of clerk!, a very fingular diJlinctlon; (or it IICIW 
b.appcN, chat ehough a !lUn :lcquittcd of 2n inditiment 
for murder m.,. 1'it(l'wards be appeah:d, }"et a perfo::! who 
jo; fOBJd guilty fA what is 2t;pmcllt confidtred as a kfs of_ 
fence, "nckr the n me of m. .. nfi.ughter, iJ not liab~ to be 
appe»ccl under chi tbt\lft', bccaufe hie: clergy hu been 
,.JI.-I. 

T"lothn paretof tkina-either mfor'c:ethe obfcrvance 
"r c~rt:l:in com:non-h:w proccc.ding. in c:lfe of murder, 

• "i<l. >II!, ,,01. Ill.;". 

• 0' 
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or clirta ____ ~ to .......... GIl the lib 
oec:tfion. 

b WII5 declared, in dlef'pirit oI0111'eI4_ l, dlrldlboald 
anyone be murdered in !he dly_~ and the murderer 
dcape, the townlhip fhould be amerced, and tt.I: ., wtlI 
the coroner Ihould enquire thereof' upon view af the body, 
.. jufiicc5 of the pexe, who 'tI'He to certify it inro the 
king', hench. Coroners were to deliver their inquifirions 
before tbe juftices of the next gaol...delM:ry within the 
t:otmty; and if the murde~t was in pol, they wue to 
Jlroc:ecd 10 the tlb] of h.im, or put the £aid inqui6tions to 
the king', bench. For this [rouble the coroner '&'aI 10 
hue II fce of thirteen {hilling' v,lId fourpence for me In
fluiktion. to Ix: paid by the lOwnthip if the merclcftr hili 
tlO goods: ' 11 (lV1I.lt, ·was inlliaed for negJea rL ..". 
'As. pa .... of the (ame kherr.e for prt-ftOting publiC dij:. 
.. den, and ..... «ping ... polK< _ good __ 
.-eDt, it waa dirctw, thM jufticel of the peKe o.o.w 
ttrtify at the next ICffions 211 recognifances of the ~ 
dJat the party bound might be aDed. and if bt did DOt' 
appear, me recognifance, with the NCOrd of ~ ... 
to be certified into the cbaDcery, kine's ~ or .... 
chcq"". . 

TH~ authority 01 ;.Aict. of die pNCIe' .. ,..... 

....gdlm ... by c. 3· or ....... - By .... 
• Rich. m t. nit" jufiitt 01 the peac:e .. r' " I ' • 
~ "....,'" "mtod r .. l~bt 6,1P<ioD .. -,. ... 
,.u autbom,t as it .. giftD lOftCfJ "'P;..a.., ... 
IIem abuftd, and ... , __ ai' ... .,.. ........ 
f'I'DIblelty law, Wileen ... cw; .... -~i" 
.... dais ft-, ............. .., .... ,. tile 
a.ditioael .... '-':we trill, Wca.Id la! 11) ... .a 
.... _ ... of joItico. T .............. _ --....,w ...... --.......... s-noDr. 

'''~_. "a. ... 
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that ~ paic.oC peM=- in .cry wwaty. cit)" or town, 
,,. tfJ..'~ ifl., .. ., ','!fl, 01111 \ave authority (0 let w bail 
per_ IDainpuuWc by law. to tbe next geoc.ml ft.ffions. 
or gaqi..o4kli\ ery i and one 01 tbem OIt Itan w.u; to certify 
the &au: to lhc: kftioos or !!i"oI..delivery, under the penalty 
of Jol. Sheriffs :md kerpers of gaols wtrc: to certify 
the lUmtS of , hdr prifoncrs at the next gaol..Jcliver:),. co 
be kalcndared before the juRices of the ddivcraflcc of ,he 
@aol, under tbe pc:n!ltyof 51. In this m:llll~r was Uw: 
article of lL'lilin;; fdons, and the deliver)' of gaols, begun 
t .., be put in the «Jurfe it hall cominutd in ever Iincc. 
The fLUe c:uftody of prifunc.rs was prqvidcd (or by :& 

fiau.uc, which decla~d 3.lJ county gaols to be in the keeping 
of tbe: Ihctitf~ and ordained (evcr.u pcnahies upon hilll 
and his officers, if they (uffCrcd fduns to ercape I. 

t" the nUl ~3t :II pr~vifion was made wtM('h it __ 
thought w(lulJ contribute 10 a due difcharge of tfte illl_ 

portAnt null repol'ed in there masiftr:atei. By frat. 
+ Hen. VJ1. c. 1'2.. :I pnxJamation, therein rtt fe:rm, it 
djrclted to be rt:u.l :u d)!::: (cliloLIS lour timti a-year. Thj, 
C'Xhorted perfons who h:td cau(c of complaint agaillft :till 
juRlce, ~o ft:nc their grieo.rance to :lnyof hit fcllow-ju(_ 
fictS in the neighbourhood; atld if he gave them no ~ 
drdi, Ihellw the ju(lIccs of affiCe; L'lnd tboutd they lIih 
mink hcmfdyes not redu:fled properly, to the king or lUi 
c::IIanrtll~ • 

ClIAP. 
,,"xva 

I __ • 

,ail' U . 

Tu henefit of dcrg)" that impolitic exemption, ....... 
hrgan no" to be modelbl by the les ilbturc almoll into diIw • 
• ne .... fann, and apphed to the purpore of penal rdlriaiou 
widt ral'On aDd elfect. It: became a dtftLllcuon betwem 
~ and 801: bftwuon ptflOns j and being taktn away 
from oifefJdln ill lome crimes, or rome drcumfiancet or 
crimcJ, and not in odIers. i, knred to proportion the 

'k'9, ..... vu.c. 10. 

• I 
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~ ... of ~n....,.. """'M" ... _ """"" of 
dsUribut'lYe juAice; the be..:x.( __ ... as' - , 

lIiii ' ,t"r vh. Tnn privikge being def.!peCl ... ..., ... ~ 

! -

• 

tu:ll ckrgy, WI'I, it b:$ been fee., ." ctocr-ca ..... to 

.:II \\'hoeoliid rt.ld. iUtd fa were '~I{"""" ,Jw.I.I. 
Tbou&b lh~ Gat. 't c/"." 2.5 };tI. Ill. .". ~if}'ing the 
orde-1'1 of clert.. thilt fuould be iatided to" priYil~ ex_ 
tNded adu~ l;lfnll'1l from dUNns; clergy J 1ft 'die far_ 
.... }.tit'" (oon prevailed apn, and a c:apac::it:y &0 re,-d 
became once more (ynonylnOUl .,icb cIergy-: it had life; 
Ken the ufIge to allow it to aU (ucb (eloDs i" nay ..., 
ofi~ce. T his dCI' i:ltion from the original idea, \Vhteb 
permitted ¢l'(' ry one: who could Iud to commit an,. ...". 
with impunith dlOUgh an enormo.lS abuf~ did ..r to 
fbock the under/bondings of men bigouc:d 10 :\II «de
'-,,:111 lynnny, as to excite at once an entire rdOnn • 

• The Itgin~W'e pcocecded gradually aud wltb re\'crcace 
£or tbe ancient pri\'ilege tbey wele about to invade. and 
attacking tirft thofe who hAd leall claim &0 iod~ 
.pc, (~rmtC'd all lay ol&ndt:,. to chI: .ma" of juiitt • 
'lCbt. If. Hen. VU. Co 13. laymca are alIo1ml their 
clergy only once;. lIud (pro~bJy to pteYCl'lt theil i .... 
fma on the court at II fc:cQnd trial, and praying thc.ir de". 
again) it il ordained, that evc.ty perKlo 10 conviGlcd 0:aaU,. 
If it is f"r mUrlkr, be.....,Ud wich .. AI upoa .. ' ..... 
brilwn of I~ Irft thumb, and i( fot IW)' GIbet ~ _ .. 
aT. which marb are to be midc bJ lite poIor in.,. 
hUrt in preG:nce of the j~ bt-_ the pN1.J iii dcij, ..... 
,aibe orcIinary. ThoCc who arc.acaal dtrb. -. ... 
• fo<oodtriol,;rlh<yha .. _pl, .... ,_af ...... 
nor a ani6c:ate r.bereoi haa tbe otd~ ID ... a., 
aPf.lOO*d by the jutU.n to brine them .. J aDd. if ...., 
WI .. cbc da,. tbc)' ..... lafe doc _ af dIdr dcrl)'. 
liM Uoit.trlw are DOt iAr 

• \.~_ toL W. t.&!. 
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Ttrue .. dIe-=ieatclailllafdergYbkmaw.yfrom C B A P, 
certain ,.-. .. __ ~ at JlOt anfweriog XXV'L . ~- . 
the ~cl"" properly iatitJed to thlt privileg~. ·iii'Nii iii. 
This ... IQUowed about three years :diu by .. nother 

.. RaNce, 1fhidt rm.c.I nO( to particular ~fons, but " 
panic:ulat .... rs. wbo were Ihc~br dtprived of this 
bcndit. The Lt. 1 «en. VII. c. I . having p!'<widcd. 
fevcral pcnahic:s in cafes of .fettion from the :umYl 
enaci8, that (oldien dcp:uting out of the king's fcrvico 
without the licence of their capetin, ih;lil be deemed fcloos. 
and "forarmuch (ia)'s the fiatutt:) :II !.his oJfcnce Ilretcheth 
" to the burt and jeopudy of the king ou~iUvercisn Jord, • 
"the nobles of the realm, ami of all the common· weal • 
.. tberco(," a perfon fo ofielllJillg 111311 f10t cnjoy dIe 
beadit of hi. clergy. Such prt\,;Jlcnt re~rons diJ the 
parliament think it nttdf:lry 10 lb.te for curuiJiug ... 
priviltge, which b:u1 beCll el~oy,:u by fdons for Cheral 
ttDluries. 

SOMa few years aftu,.n accidl.nt happened, which 
brought the ru~Cl of ckrgy as:tilt ull\Jcr cQ.I\fiduauon <>f 
the legilhture. One JllmtS G,am had lnurdafii ~ 
maOer, and a fp«:ill all of pilrliamem "":IS made fc.r'the 
pv.nithme"nt or Uu~ heinous ai'(;r.c~ .... hich olhcr~'i'= 

wou1J bavc efCaped .nder the C'x~m'ption of clergy. 1t 
wu Ibereforc ena&::d by fttu:. 11 Hen, VU. e. 1. that 
... ,err.a 1bouJd be attainted of the munler. as a fclon. 
ill ptdt ........ and iboulcl be drawn aOO h.;!;nged., at 

pc:riaaawt.o_ DO clerks, QOt\l.·ithllanding aJlypriva.~e 
.. da". It .... aHO flU1bcr ordai~ thJ.t lOr aOc IIA-
aue. if..,.., ..... prewnfcd.ly lI'Iurder hi .. IQrd, maOcr. 
or b-caip impni., be 0IiIIil not be 3dmitted. to w. 
cIac1. 

Tap, fir. ... _ ,......, cW 1M &cgiOItUlC ftllC.LR 

CD so. ia lIki. awar die ~ ef cLergy, clMrIJSl t~ 
JCip. n.e,. confiatd cba&lm to an inllance where' 
1M '*'1 of Ibc kin&_ WII immediattly jnloCu:nC'~ .. nd 

• .. 
J 
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c .... P. to. mrne ..wick ",DOd in the higheQ order tI prink of .. 
• D\"Il. • facts, n:llndy,per:iHlcaJon'. Wht'ndais...,.dbeigllttn
--.i" "n. ing the ~vt:rity ~ our penal ,law .... CJntf' pointed out, it 

wilt be feen in tht next and rUCt'c4ing trigm witb what 
+tick Jlcps we h:ave batk-ned to tM'R!Ife the: aumber of 
dIotC afes, in whK:b the blood of our ~lkrw-cjtizens may 
lie Ihcd by I.\¥'. It will be proper in dris platt to 00-
iTvfo, thar- we find in this reign a ftngUlar in&anc:e of 
the Iq;iaztu~ inkrpoling to give' vipr and energy to 
eM ecdeliafiical court. By fbt. I Hen. Vll. c. 4- it' 
is exprefsly declared to be tawfuJ for bil'hops and other 
OfdiJlar~ to punirb pridl:s, dNks. and rdigioul men 
lor 1 ncontlllcncC'. for which olfellce they may cOI1lmit 
,bern to prifml at their difcrctiOI1J and thall be Hable to 
.0 aaion of f:l.lfe imprifonmcnt for (0 doing. 

TUESE :lire all the alteralions made in otd"'iaw by It.
tute in this reign. From the dccilions of courts, we: !han 
ktca ruch matter chieAy as n:hucs to the new points that 
fnd bld, ~n :lgita!ed there; to limitations of d1:atcs, 
• ules, to :Klions of ~Jcttm~llt and upon th~ ok, * proceedings ill equity, ~ which we {hall add rumt few 
p:>ints uf criminal bw. It is nat for want of.mattri.l. 
mat our enquiry will be thu, circurnlCribed, but to aVQtd 
tlwt'lling upon queAiolls th:u. h3ve aJre-aJyellpll.t-d mudl oE 
.... artenlion, and tbatour Hiftory may kttppacc with tbe 
kce6ion of objectr, and duly preknl diem CO ~ • 
.,. m:&U their appearanct', or undergo ally c:Pnge in 
IIIc1r advalV:tmrnc. Allowing OIilXlytio co c-nt.arp. limo 
-ron dld"e topicr., we thaD bt ~t to remark, in t.t~ 
acral, of dl~ Idming ~ thin'Cign. thai it is .. a lift 
with tht of Henry VI. and Edward IV. 1 Ibat,..rtMIGI 
are dlk...nN with areat pm:ilion, :aud. much .. large; Ibat 
..... ypohruol4oubr: wercfanJcd ; &Ad II. die Y_..Laci: ..... k"" i& ..... ~ ~ ... Ibo_ .... 
.... ion. mort" than anyodlcriDdu: armalrolout Ia .... 

W. 
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W. ___ ......... _" ....... apon. CHA •• 
. ~ .. : ... _ Da....> ~_ .,_ .....,.. XXyu. 

perpct¥ItJ - 'Y ~ ~ -- IIQ -.,.-IQQI • • 
•• (ucb .... If. ~ ........... illl __ iJioa "'" _.f va. 
eamcbc6 - . Howeter. it fccins cohave bceD a pttvmina 
""inioo, ..... _ ~ in "'"' IhaP'o mi&IIt 
bei~ _1imic:abGlillA tall-. In II Hen. VU. a aili 
«laad ...... to a DWI in tail, with mnaindct to bia 
right bcin '" cai1. upon condition. if the tenant in tail or 
lUI bein aliened in fcc, that the donot or his hein might 
enter. Tbis condition was bdd good by all the judiccs. 
HoweYcr. it may be lCawkcd, that this refrricuoll Co far 
differed from that againa which Littleton argued, that ira 
mil tbc donor or his beirs were to ukc advantage of it b, 
e"", i there the beuc6t was to ~cJ'\le to the next in limi-
atioa. i who(e- entry, on account of forfeiture, WO!;I no( 

a.nalogous to the efbbliJbed courfe and delign of fucb pc.. 
mI c;;ondifi~ whicb were always referved to be uUn 
adYIPuge fA by the maker: :and Littleton himCdf. in 0111_ 
other place, maintains ruc:h condition to be goc:x1. when 
referved to tbt donor; and the rtafan he gives i~ becaufe 
it was in aid and to (uppon the dcfign of the llatute til 
"il -. It mull at the farm tia be obfcrved. that this rc-
~ution was after recoverie, had been allowed to bar elb~ 
tail i ud. pat partWity to entail, mY1l Rill have fl.lbfill:-
.. b the judea to cktenaiae fl.lch condition to be good, 
...... cia 01 me tenant in taU on which the conclition ,_ .. t_ mipt have been barre4, with all c1&iuJS-and 
..... wbedacr by condition or otherwifc. Bur by * ... 01 die j. in thIS cafe. it fbould feem. that 
• power to ftlraia die CuEtong II recovery was conGdere4 
• re&Ilaeia.a.-x j ftaL being a Cpec~ of aIi~ .. tion. 

Till "'mi", 01. in Ibis rti,gn raa into src.at ~ty 0'( • 

• " _" ....... _,<it <hey would of 

.nt. ..... m .. ' .. 
• • , ... VlLU. --• 
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. '. a... VII, 14-
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.. , N. If ... __ --.E_ ......... CR ••. dIe_ ... _ .... -. ...... die _..... ""' .... 

""'. .... -........ 1M ___ -.Jicr. __ n., 
yoc'" anaty .. ~i ,.. Oft -II' .. !he ..... of die 
a. .• Ili<:Ioo 10. IW 011 1M j_ hold, be coWd ... 
_ Iinr)' ..,. -...y. bocauIc doo& pow." ... ... Ii-.., tIN MI', Apia, it .... IooIdon by ill lhe joJli<oo 
q ... ccwn ....... pIeu. tIW abc r9llli flU 11ft could not lab 
...., .... 0: fcaWtt;p bil own name.. &I he had nothing" 
.. tbc~ ac the fufierance of the feoKees., who 
IDi&ht baYC the a8:ion. &ad Co tbe trcfpaffer would be pu • 
.ro.J, wicc- i but tbok to whom 'tJ-i flU .ft <:onreye4 
.., a-.ft .nder me i1btutc, mi,bt juliify in their OWQ 

_: dte fbtUla tbcrd1n fccma wboUy made in fa" ... 

~"'-', 
1_ .... fcmIlh F of die king, il ... pcod ..,. me 

..... COIII't, that execution 01 a ftatute IDCtChaDt or a.. 
,", 01'-1 mol tl"it, might be had apnll the laM elf 
~!II"I' '"' 1Ijt; (or tho' the word execurioo W'U DOt in .. 
~ ,. this COn of execurioa _ conidered u widU. 
die equity of it, bting ip etta. _fort of 110ft.. Taws it 
_dwftal, 1,1Ien. VD,'-"'"onIyaoleduuioa 

, ._lQOIRinoo la ... •• The pofN'rgiYea tDr!f1ll; flll.fo by ........... _,"""'.....a..IwiIh..,_. bot 
.... kit. it..., tugetbet wi. tbeCOllUDOa.JaW po..-
........ ., ............... _ (..do a-...-
~~ ......... mull: live rife to lIlI.ny ill ..... 
'lth,.~ .... . 

A,. to cae;" ..,. to ufn, bicbmo ft ban taka ... 
tK:. .," 51 S .M' ..... III • 11ft , but it a~ ill 
tWo .. ""'. _ ... hal .... pn/IilOd, .;.,q, 
pordcuIadr '-...... of __ m, bad mdnl, 

··s ........ . 
·, .... YR •• '. r 1$ __ YIl. a.. 

v •. IV. M 

• ,. ... VII. f. 
~""''''Jn· 

• 
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RISTO" 0 .. <rHE 

.. ". die ...... , III UlJcc ....... w is., .. : 
chis .... ., ~lq;" ."j foil' ..". _ ,_ Ita ~.: 
either the ryr,,; fltt rift '*' 10 ....... .., .. _ 

feoffee from wat rimoJlood feifed to tile rIa:I_ ~ , 
or, the bargainor bem, feiftd of....... Ii III &I., fDW 
the llUld to tM ftRdeI: ; hi' wbkb aft be" hod I:iW. .,.. 
ufe1'o iM. Tbts wa tmIf".a..I widtout ...... ..... 
hty at . ..... aft' _bold pol ..... ia ...... .,_ 
moabw, b,.irtve of the late CbnIIt·. "......., ... 
{eni: «thi. CODnyant't .per*d upGft ......... fill ... 
c .. ...a. Tbe_baY;"gJ>'WII><-r.~""_'" 
which imported in itfelf a good con6daaian. I ... "'fa 
me Wt of the two inlbnct'l betOre ftatrd, he c.w _ 
llavethelllnd, there beint no CDftvqaaceof it, lad ...... 
reall)' conlra8.ed fOr the u(e in the former, Which ,.. ... 
eaty thing reM .. in the t{lfl; fill fiJi. it .... .......,. 
........ Cbould """ • tide .. the ...... , wIIich ...... 
C'YeD '-e_ tho Iatutc of llidIard W. be air,wccd ill • 
_rtaf equity. 

Til", a bupin .1'IIl1alt reAed upon .. C. "'rf's"" 
ClbD6dc:raicm. t.Iccd, in III cafes. fo cKtntilll ........ 
iIIentioAtoKl" Mingto uk, thatil,rew~" • ..u .. 
.. wtam:. fi:oSioeat was Imdt trithwt -" ......... 
cbc uSe rtIWtd bet 110 the Wor, ... me ........ 
_ ,""y 10 !be .r. at II>< _. of 
.... 1hiI: The..,"'; ... ClDW Ioft_ 

, ..... 
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JNIn'8 dae ... " .... __ tbe i .... hl_t.. C fI A P. 
_,.. is "'- ... -", uk, .... tho p>r<:h.r" U'in . • 

.. ...... P1fI/IIII- fOIDe coafidcruiCID CO ibc .. rht it &Yrn. 
pa8Cd .taia-. . 

Hua. ........ c:onfulemion be<:atne the &teal: point 
IlfOn ....... c&.eds of coaYe)'&DCc u",ned, mat were: 
...... iavented in order 10 raife and to conYer wcs. 

0 ... of tbefc wai by way 0( 'ftJl1U~lIt. wbich bad been Cmmantf hi 

actcaq*d in this rci.&n for the 6rfl time, but wtthOUt fue. fun.I f~("'. 
ccli. The foUowing ..... cafe of that kind; It was co-
YCIWdecI by a ... and his wife and B. that.B. fbouJd have 

me I .. to him and the beirs of his bod, J .-uf upon dr:-
... uk of (uch UI'ue, that the land fbould remain to the bur • 
...., ud bit wife in fee. This wu held 10 be void. An_ 

edw.iniaDce, wbm lhis new conveyancewu ag:lin tried, 
.... wltereit was covenanted th.ll thelandtand tenmlIQt. 

ef OM .fbaWd Uj'.ttui, l'C'o'ert, or J'tmain, to his fon aod' 
heir IppUIIl& in con64crati.on or marriage, aDd to the heirs 
or hUn and his wife. It wu adjud'gtl! that this covenant 
did DOl cbJace the life, (or two reafom: one wu, dw it 
WIt a au.~r i,. fotlV'w and not executed; the odltr. be. 
caWe it w:as put in me ahentttiwe, and therefore was un-
anain wbcthcr 10 remain., renfr. It was accordina1y 
ww. cb4t t!ae partin W no remedy bu by allioR 0(:0\1(. 
_ ~.-.. connant Of awriag. of !he fame 
... _ ...... i.q..ruo.,lnuH ... VU.· ... _ 

..... -IiI ....... ... 
SIIT~'''' .......... ";e&I by the ........ of 

.................... not to allow chat 1ft me ..... ..."., ... _it_ ........... but Ibca 
cz Irql ft' _ wIda rJOJr ill .. coon of c~ I 
....., c"'t~" _ttl _ _ .aifting tnmIy 

~-"""";':_'" lio<iI"IiIrlodi ............ 
........ """- ~. deed fo pecoliarl, 

~ ""ITn&. J11' ~ ...... m "",,_ 
»2 td:apfed 

• 
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C..v. AlII' l~ l\"p.p,UIl. wbicb k 
....... , ..... _Ibq rally ;.b,. ~~~ 
..... y vu. &om. die aaany pnttdenb"DO":''';' 

....... dill m"" ..... .a- w<Oi .. ;";Oll:.lIr.. .. .r-r. 
dais ... ,. IUd ia dJe am we ~fLJJ 100· ... 

T,lflll __ were 

, 
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AN ..... "";"OI"ijctI:~ .. haRm c a A Po 

_ • --'1~""" • Wi, ..... <Ii...,." cI bit ,-~ . • 
_ ;01004_." -... .p.tI1IIo __ • 111m iii: 
"" ......... .;.am, bim. It bod .... -. <liJlO ..... ' ;"';o,p_. 
object IkNn the CIlbtr remedies in ruth carn i OM of which 
_ ...... 11 ~YCDIAI, rbePlbaa writci 'Iullrl'j"'" i1lj'rtl 
",..;".. "I'be: irft lay ouJy aaaio& the IdlOr, -and bd km& 
~ .. Ii'" me plaintiff' An7 reftitution, but mncIy Ib-
..... &be c:i~: die fecood lay only againft tbe 
alieneeClf .be Cjeaor. The (jtl1i,., fir",. save a remedy .-.a. Ibe cjcClor. but it wa oaI, ia damages; (0 that 
t;ida all dIefc ftJmas of aCtion, a termor fer ran mjghr, 
~8Ddip" be alluaDy dtp'iwd of the poGeJIion o( 
ItiI' ~ .caul rcAitllrion by tbe common IIw, if the 
.... _Jimatd in * hands 01 theejc8:or. u-ax. for,... 
__ now -I~n to be of artatrr value, (rom ,be lenpb to 
wbich it bad btcOIftt the pr.aiet- co gnnt them : acccrd-
." the eourt 01 chancery brgaa to rake Wt copi .. 
faa tJi !.him .Ilich the common b. rd'weJ, but wbkb 
docy • ,.- d.fen,ed; .... lor' rule oI.odms, m which 
&Iw court ~ de1i&b.ta, IIfod J,G dec ree: the ejeaar to make 
& ~ rdlit1llioA of ..... b dw rtmaiDiler ofw 

law "-cd latel, to Udint o:nram 
of ~ .. ""_ In.h.e 

ililllId·ly .... /1m I'oon h ... by 
lbouI<I poe. 

ia 
0( \' r,. ... -. 

:::~':~ ~r . .. =.~ 

• J" 
, W. IlL .... JII. JfO, 

JIOk. c-. .... ,. 
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• '4 1M: \·ft, ..... ~ 



H[8TOIl 
• o Y TU I: 

....... ' a.. 
... *l:fI' ........ ... 




