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CHATP. Asto the fines for alicnation, without licence, dzre&ed
% »!wmg ., by the laft aék to be paid ﬁmaa who took any frechold
Y VIl under fuch wills ; it was declared, that they fhould be Te-
rni:tecl by fuing forth the king’s pardon, and paying the
the yearly value of the “lands fo devifed : and the
was hereby empowered to iffue fuch pardons
aﬁplymg to the king. .
lr was declared, that a will of lands, tenements, or
hcl'editmjlcnts made by a feme covert, any perfon under
twenty-one years, idiot, or of non-fane memory, fhould

not be good or effeétual,

n the (pirit of 2 provifion, in the flat, Marlb®, it \ns
ordained, that if any perfon holding by knight-fervice of
the king, or another, or in chief; by will, or other alt
in his life, gave his manors, lands, tenements, or heredita~_
ments, by fraud, or covin, to any one for term of years,.
life or lives, with one remainder over in fee, or with
divers remainders over for term of years, life, or in tail,
; with remainder over in fee-fimple, to any perfon, or to
' his right heirs, or fhould make by fraud or covin, con-
trary to the intent of this adh, any eftates, conditions,
menalties, tenures, or convevances, to defraud the king
of his prerogative, primer feifin, livery, relicf, wardthip,
marriages, or rights, or any other lord of his wardfhips,
reliefs, heriots, or other profits which thould arife by the
death of any tenant; then, upon office being found, the
king fhould have his right, as if no fuch eftate had been
made, unti] fuch office be legally done away by traverfe, or
otherwife. And any other Jord might bring his writ of ward,
diftrain or avow, as the cafe might be ; faving, however,
to'the donees or devifees their intereit after the king : il

7 mm Laftly, it was provided, lhtﬁ’
g ot any lord took anyhndsmmﬂeup fu
ﬁrﬁ‘ﬁ:pﬂﬁ from whom they were taken,
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mamﬂuﬂm:‘uﬂ&nﬂm unuled:o the
odhertwo parts by bill exhibited in

Tmt is the fubftance of khe mf:mou,ﬁmm con-
cerning wills of land, Except in the inftance of land
devifable by cuftom, devifes before thefe [tatutes were in
confequence of fome feoffment to the ufe of a will, fo
that the devife made in purfuance thereof, gave only an

equitable right to be eftablifhed by the authority of the'

court of chancery, being, in falt, no more than a declara-
tion of a ufe; but now, being authorifed by ftatute, 2
will of land became a new modeé of conveyance on the
death of the teftator, cognizable in the courts of com-
mon law. Somuch of ufes and wills; the {tatutes con-
cerning which are flrongly allied to each other in their
reafon and confequences, and may be confidered as
fyftem of conftitutions, forming a remarkable period in
the hiftory of landed property.

Thous far of real property. We fhall next confider-

fome few particular inftances of parliamentary interpofi-
tion, for altering the modes of fecuring property, and re-
drefling injuries to perfonal eftates, before we come to the
general alterations which were made in the adminiftration
of juftice. . Firft, of the recognizance in nature of a
ftatute ftaple ; then of bankrupts, and ufury.

"Ta1s dew fecurity was framed by ftat, 23 Hen, VIIL
c. 6. and was denominated, after the ariginal from whence
it was framed, 4 Recognizance in the nature of a Statute
Staple.  The ftatute flaple, as we bhave feenf, wasa
charge on hnd; which was contrived as a_fecurity to be

n!'edhytho&oxﬂy who had dealings in  the ftaple ; it was -

therefore, like the flatute-merchant, confined to certain

w&maﬂpﬁm It had, however, by a fition lately
introduced of farmifing the debt to have been contracted

mwc,hwnuwad:dbeyondmmd:ﬁpa
'V}dﬂ\'ﬂ-ﬂ.;gg._
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r e A P.  apd it was now thought expedient, by a legiflative fanSior,
[ " togommunicatc the benefit of fuch a fecurity to 2ll per-
‘m fons who chofe to avail thengfelves of at; or rather, with-
p out the circuity of a filtion, to which they before reforted,
to frame « fimilar fecurity for debts, that might bé open
to perfons of all defcriptions,  This was done by the
above-mentioned flatuté, which gives the form of the re-
eognizance, and direéls all the method of proceeding
therein, It is to be acknowledged before either of the
chief juilices ; or, out of term, before the mayor of the
ftaple of Weltminfter and the recorder of London, jointly.
sotore of T B firfk ftatute of bankrupts is flat, 34 and 35 Hen.
vankrupts. VL ¢ 4. and is intitled, “ An A& againft fuch Perfons
as do make Bankrupts.”  The perfons who are the objedls
of this new provifion for the recovery of debts, are de-
feribed =5 thofe who « craftil Y obtaining into their hands
« great fubftance of other men’s goods, do fuddenly flce to
@ partsunknown, or keep their houfes ;" fo that the ftatute
extends toaul perfons whatfoever who aét as above defcrib-
ed. A new and peculiar method of dealing with thefe de-
faulters is direéted : the chancellor, or keeper of the great
feal, the lord weafurcr, lord prefident, privy-feal, and others
of the privy-councily the chicf juftices of both benches, or
threeof them at lealt, whereof the chancellor or keeper, the -
treafurery prefident, or privy-feal, were to be one, upon
complaint in w:iting by a party grieved, were to take
2 ordes concerning the lands and goods, and alfo with the
Jbody of fuch ¢fénder; for fo he is named ; and they were
cither to fell his effelts, or make fuch difpofition of them
mqud think meet, o as every creditor had 2 ratea-
ble mmk:g to his d;.—l:uud ;. and ﬁ;qt:n!‘.{!]g and
mmm as good in law, as though
fiach offender himlf. They weie authorized to call 5
fons before them, and examine tham. upon oath. m
offender’s goods. Perfons concealing effeéts of the |
L wert to forfeit double the value of them s to be «
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recovered by fuch means as the lords fhould think proper: € H A P
and perfons making, falfe claims of debts, were o fodki .
double the fum demanded.

- Ir fuch offender left the kingdom, ﬂnhuk were to
;&;‘a proclamation commanding him to furrender ; and
if he did not comply within three months after be had no-
tice thereof, he was to be adjudged out of the king's pro-
teétion ; and in fuch cafe, fhould any one help to convey
to him his effefts out of the realm, he was to fuffer fuch
fine and imprifonment as the lords fhould think proper to
infli&t ¥, The act further diredls, that after a man was by
thefe means fiript of all his property, he wis flill to be liable
to all unfatisfied demands, =5 before that a& was made.

Tais is the firlt draught of that fpecics of fummary
execution againft the perfon and effeéls of a debtor, which
has fince been modelled into a very different fhape. At
prefent, the hankrupt was confidered as a criminal, wholke
delinquency could be expiated only by paying the laft far-
thing. Later ftatutes have, befides the payment of his
creditors, provided in fome mealure for his intercfty rather
viewing himin the light of an unfortunate man : upon that
idea, his compliance with the direction of the feveral fta-

“tates is rewarded by an immunity from bis fofmer incum-
“brances*, and an allowance to enable him to try his fuccefs
" inthe world once more. Thefe qualifications of the ri-
gour of the firft bankrupt-law have been added, fince their
~ operation has been confined totally to traders ;. the'; per-
‘haps, a general policy, as well as a confideratian of the
cafualties attending trade and commerce, would. dictate
Auch a provifion. However, as the firft bankrupt-law
 completcly ruined the man who was unhappily the: abject

T T

of Jt, the modern regulations are looked on by many as

e profped of gain, at the expence of his creditors ;
4o SRs ¢ Buktuz ;
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N to courta ﬁmg.tipund;cbﬂ&-
mh,m;;%gn]uf Henry VILL they would
fhrunk with horrer : b that, if the feverity of, the

- *ﬁxﬁhmkruptabwm,amedmﬁr, the opportunity of

impofing on the €% modern ones by fraud znd collés
ﬁqg,,ngku many doubt Q{I.heirhcneﬁt to the com-

"’9““}- e
Tn :ceugmn&uﬁxrybadmn&‘ ud.nm-
m ce had taught the nation that an cftate in

momy.apwell as an cftte in Jand, might be let out to
hire, without the breach of one moral or religious duty.

# The parliament rred with thé opinion of the times,

and by ftat. 37 Hen, VIIL c. g. all former ads ® againft
ufuury, as an offence, were repealed ; and a certain fubi to
be given for the loan of money was  petniitted, under .the
following terms and precautions : In the firfk placeyit was
by this fRatute enadled, that no perfon fhould fell his wares:
or merchandize, and within three months buy ther
atalower price ; norfhould any one bymnf any
rupt bargain, loan, exchange, ‘

of any wares, merchandizes, orotherﬁahg-; qﬁyw
other corrupt or deceitful way or means, or by any covin:
qr conveyance, reccive or take for the forbearing’or giving:

day of payment for a year for his money or other thing due

for the faid wares or merchandizes, or other thing, above:
10l.; nor fhould fell, bargain, or mortgage any lands -
uponanyhxgherirmﬁ' _and thofe who tranfgrefled in
any of thefe points, were to forfeit treble the value of the
thing- bargained for, and fuffer fine and imprifonment at

by later ftatutes *.. sie s

In fpeaking of the adminiftration of juftice, we w

wm&ﬁm courtsy 'ﬂkhpﬂe
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patliament : fome of thefe concerned criminal matters, %l’-
nd, therefore, will be more properly noticed hereafter; (=
others, which were of a civll nature, may very properly m
be placed here : they all related to the better colle&ion and
management of the king’s revenue. - .
Tae diffolution of religious houfes opened a new fource
of tévénue to the crown ; for the povernance of which was
- ereted by ftat. 27 Hen. VIIL. c:27. The Court of Aug-
mentation of the Revenues of the Crown of England. This
was a eourt of record, with a fealy a perfon was to be
appointed and called chancellor of the court of augmenta-
tions. - There was befide to be a treafurer, attorney, foli- =
citor; feveral-auditors and receivors, with clerks, and other
neceflary retainers to a court.  Another was eftablithed by
flaty 33 Hen, VIIL c. 39. called The Gourt of General
Surveyors of the King’s Lands. This was to be acourt of
record, and to have afeal, Several perfons were te be
appointed and called the general furveyors of the king’s
lands ; which feveral perfons were to conflitute only one
officer. ‘Thetreafurer of the king’s chamber was always
to be treafurer of the revenues of this court; and was to
rank next to the furveyors ; the next officer was to be the
king's attdrney of this court ; the next was mafter of the
woods : then followed the feveral auditors and receivors :
. clerks were to be appointed, with other neceflary appen-
i dagestoacourt. Allfuch lands, and no other, as were
~ mentioned in a fchedule, figned with the king’s fign-ma-
" pual, were to be within the order and governance of this
courts Henry afterwards, in the 38th year of bis reign, .
' diffolved both thefe courts by letters patent; #nd by let- ‘
ters patent erefled a new court of augmentation : ‘both
* whigh aéls of authority have been held contrary to law,
- and o require the confirmation of parliament togive them
~ force, as was afterwards done by ftat. 7 Ed, VI. c. 2.
‘Bﬂtﬁejhdithis‘pe-qﬂah!iﬂ:mm-w:ihm; for g
Mary, according to a power given her by ftat. 1.0r.
A Vor. IV. S
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¢. 10, did, by letters pmntm that fame year, diffolve this
court ; and the next day, by, other létters, united the fame
to the exchequer: which L ftep was refolved afters -
wards * byall the judges tobe utrerly void, as there re-
mained after the diffolution ho court to be united'.  Such
was the fortune of thefe two courts.

By ftat. 32 Hen. VIIL c. 45.a court of the firfl-fruits
and tenths was eftablithed. This was a court of record, |
with afeal ; the principal officer of which was tobe called
chancellor of the firft-fruits and tenths. There was to be
. a treafurer of the firft-fruits and tenths ; the third perbn
" in the court was tolbe the king’s attorney of the firft-fruits
and tenths : there were to be auditors and clerks meffengers,
and other retainers. -~ This was diffolved by ftat. 1 Mar;
fefl. 2. c. 10. and the clergy exonerated from thefe pay-
ments by ftat. 2 and 3Ph. and Mar, ¢. 4. ; and though the
erdfn refumed the firft-fruits and tenths by ftat, 1 EL. o
yet the court was not revived. ! ol i

For the furvey and management of the nlmbls &-u
of tenure, a court of record was erefled by ftat. 32
Hen. VIIL c, 46. called The Court of the King's Wards.
To this was annexed, by ftat 33 Hen. VIIL ¢ 22, The
Court of Liveries; fo that it then became The Cmm*g"
Wards and Liveries. This, like other parts of the king’s

revenue, was before under the government of the exches

quer., ' SEn

Tms;udmde&lhliﬂmmhadalongerm
than the other novelties of this fort projected by Henry
and his parliament ; it continued as long as the object of
iu;diu&cqgn&hbebaaemﬁence,mﬁngmsjmf-
diction with great vigour till the abolition of tenures:
Mmdﬁch;mpmm therefore;
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" "Tars court, ‘a8 appears by the preamblé of the ok for GM
Eﬁlbﬂﬂnn;h, wﬁa"hotonly thamgementof wards -S4
- properly fo called, but alfo offidiots and fools natural in the m
king’s cuftody, and alfo for icentes to be granted to the Code of wnd
ﬂng s widows to marry, and fines to be made for marrying sud Lveries
without his licence. For managing fuch perfons and their erected.
y & court of record, with a feal, was thereby
to be called The Cowrt of the King’s Wards. A
chief officer was to be appointed by the king, to be called
maficr of the wards, who was to keep the feal ; then an-
ndm,cdbdd:ckmglmomyofrhcmrds, the king’s b
receiver-general of the lands of the wards, and two others .
to be called auditors of the lands of the wards. All lands,
and other hereditaments whatfoever, belonging to fuch
wards, were to be in the order, furvey, and governance of
this court,. The mafter of the wards was authorized to-
iffue fuch procefs as was then in ufe in the king’s Duchy
chamber of Lancafter; held at Weltminfter, for any mat-
ter or debt touching or arifing from fuch property. He
was to hold a court at the times of the four terms, and all F
procefs from the court of exchequer upon this head was in
futureto be void. The authorities through the adt are
moftly given to the mafter, with the advice of the attors
ney, receiver, and auditors : they had power to take recog- '
nifances, and to commit toprifon. By ftat. 33Hun. RAH. "
¢. 22. all tranfallions relating to the king’s liveries were .
" brought within the furvey of this court, and the mafter of
the king’s wards was thenceforth to be the mafler of the
king’s wards and of the liveries : a perfon was alfo ap-
* pointed, to be called fmayoreflhekhg’llnmm,ybo
was to take precedence next before the king’s attorney of
" Tug fat. 33 Hen. VIIL c. 39. for erelting the court
of furvejors of the king’s lands, mimnump?—.
.hﬁons applicable to all the beforementioned courts, and
wmtﬂmel)u:hy,m&mﬂofuduqm e N |
Sa -~ ( fhall 1
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(hdl hke mconly of the fnbomngyéz penera
~ tion of their jurifdiction. wcasorda'i' .
ner of debts, detinucs, trefphiics, ac
waltes, deceipts, negligencef,
plaints, riots, qnarrels, fuits, ftrifes, controverfics, fu’f
. feitures, offences, or other things, arifing in, for, or
upon any matter, caul'e, or thing, committed to the order
and governance of any of thefe courts, wherein the king
was only party 5 and alfo all manner of eftates for term of
years, between party and party, concerning the premifes,
were to be cognifable in thefe courts refpeively, with
power to correct and punifh all perfons conviéted of any'of
the above offences. There was an exception out of the
gbove gencral words, of all treafons, murders, and felonies,
of cltates, rights, titles, and inltrdh, as well of inheri-
tance as of frechold, other than jointures for term of life,
All fmw..hil!s p!mts, informations, declarations, com-
phnm, anfwers, mprmmgmmm
#nd iflues, were to be purfued, made, dnd ‘tried in fuch
feveral courts, by due examination of witnefles, writing,
proof, or by fuch other ways or means as by the feveral
courts fhould be thought expedient ™, A
Suck was the extenfive authority given to thefe new
tr"bumls. among which the court of ‘wards and liveries
was moft diftinguilhed, fmnlhhﬁadlhqmmﬁih
'Iutgaﬂldmynﬁnumwhcﬁlmdvdﬁe concerns
_d'fomulydﬁs‘ m',inmlmdeofﬁlﬁﬁ-
 iaus confequence to them and their families.
¥ Sommﬁqw by the parliament to the admi-
mm; enln&:mp&d, n order
m Mﬁﬂfqﬁl
,&hmuma&oﬂiu m H. of for-
n&m;umwawmwmﬁnaf

-”{ o ek, 57 59
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covenant and ann . of the fame A P
uity. By ch. 15. of the fame fatute, cofts %r

were glmwdﬁ'endtm, upon nonfuit or verdi®, with the
fame procefs and execution rcaoverythcwdfa plain-
tiffs would bave., This the followmg adtions : on
the ftatute of forcible entriddy 5 Rich. II. in debt or co-
+ venant upon any {pecialty or contead, detinue of goods, in

36:

b

accompt, trefpafs on the cafe, and ation upon a ftatute for «

awrong to the plaintiff. There was a provifo added, thae
plaintiffs fuing in formd pauperis fhould not, hereby, be
made liable to pay cofts, but fhould, inftcad thereof,
Auffer fome punifhment at the difcretion of the juftices ;
and this punifhment, we are informed, was ufually whip-
ping®. Again, it was provided, by ftat. 24 Hen. VIIL
¢. 8. that this 2& fhould not give cofts againfl any plain-
tiff fuing to the ufe of the king. By ftat. 21 Hen, V

c. 19 cofts and damages are given to an avowant jn re.
plevin or fecond deliverance, if the plaintiff was nonfuit,
or otherwife barred, in the fame manner as the plaindi
would have recovered them. Where lands delivered in
execution were evicted, a rcm:dy by feire facias againft
the party or his executor is given by ftat. 32 Hen. VIII,
. §. to have the part of the debt unfmsﬁud. out of other
Jands belonging to him.

 Provision was-made by ftat. 4 Hen. VIIL c. 4, for
. proclamations on exigents in forcign counties, which a&t
was perpetuated by ftat. 6 Hen. VIIL c. 4. It was there-
by direéted, that where in any a&ion perfonal a defendant
was defcribed of one county, and an exigent was awarded
into another, it fhould be lawful for the juftices to award
a writ of proclamation to the fheriff of the county of
which the defendant was defcribed 5 or if the king’s writ
runneth not there, then to the adjoining county. The

podmanmﬁmmn the effeét of the altion, and
o dire the {heriff to make three prodmw

'lllhsot g ;
e e §3 ‘ his

Proclamationg
on exigents.
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court, the third at the general feffions, requiring him to,
ysdﬁim&lﬁothe(henﬁ'of : foreign county into which
!hccxtgentmawn‘ded proclamation was to have
the fame return as the and to be made out by the.
fame officer. Any outlawry promulged in a foreign coun-
q,wubouuwéofﬁldtwru of proclamation, wzsde:,-
clared void, - A
SevERAL regulations were mad: mfpe&pg }ung,‘q..
well to fecure a regular appearanceofthema&hﬂtd.
as toguard againit or to punith perjury and mﬂ:ehavmq@ -
Two of thefe parliamentary provifions were confined to
jurors in London. In the former reign®,. it had been

eadeavoured to enforce appearance by larger idfues : dplc
being fome doubt, how thefe were to be levied, it was

now direéted », that the mayor might diftrain for them,
Thilwamnﬁnsdmu&onsm:hgmm By
the laft it was ordained, to prevent delays for want of

jurors, that in all city aftions depending in- the courts
at Weftminfter, the theriffs might fummon perfons_hav-

* ing goods 'to the value of 100 marks, as well as thofe

having lands or tenements of forty thillings value annually.
It further dirc&ts, what iffues fhould ‘be returned on

. the firft andl‘mndddhefg and all the fubfequent

ones 1.

A MORE general provifion was mdahy&n. 35 Hqu,
VIIL . 6. to offect a due appearance of jurors at, nif
prius. It was mmmmm% upon an
iffue joined, in a court at Weftminfter, were to have
wwmummfmwm |

W 15 terr, :
MMI&HM:. Mm ."Fm
not fo qualified, Jnmhnh@
Wmﬂr»ﬂm claufe, he was not to return any that

d‘;u ant. 143. b % Vid. aloftat, 5 Hea, VIIL
P 8 4 Hm, VAL, . 3. ; ; ::; _
I. e "
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atleaft, if there were fo

nuny within the hu.nd: ~ Upon,_every firft M:ds'

eerpora, or difiringes, with ng(:‘pm:, the fheriff was
to return at. leaft five fhilligks ; at the fecond, ten fhil=
lings; at the third, thirteen fhillings and fourpence ; ard
upon_every fubfequent one he was to double the iffues,
till a full jury was fworn, or the procefs otherwife de-
termined. I a full jury thould got appear, or after chal-
lenges there was_likely to be a default of jurors, the
juftice, at requeft of the glamu&' or defendant, might com-
‘mand the fheriff to ame and appoint as many perfons of
the fame county, then prefent at the affifes or mifi prius,
; lmmuldmkqupafq.ljuq, wbgihould be added to the
pannel, and their names annexed to it; thefe were to be
liable to challenge, as if they had been impannelled on the
wenire facigs 3 and if they made default, they might be
fined as jurors at common law. The jurors firft im,
wnclied were neverthelefs to lofe their iffues, the fame
as. if the jury had remained for default of jurors, unlefs
they were excufed upon any realonable caufe by the jul-
tice ; in like- manner, if the jury was not taken by rea-
fon of the. not coming of the juftices. The fubfidiary
added, according to the dire&ions of this act, con-
g::cd what were called tales de c:rmny?mmbm. “and
they were mentioned under that appellation, in ftat. 37
Hen, VIIL ¢. 22. made for continuing this acty which
was only temporary.

Now we mmﬂ:e&hp&d;umﬁ we wm-
vodua;&a;uﬁamde ﬁtlltﬂ'mglhﬁ_pfoocod!m in ate
taint, ~ We have obferved, in the, laft reign, that. the

ent had provided a new way of punifhing jurors, and
fnregone the antient villainous andgq\m& n mv

'Wznfug 3

e gk :’“"
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That flatuee was only experimental ; and therefore,
after being continued by at the beginning of this
VUL reign, was fuffered to expirg in the third year of this
king*. Atuints, therefore,fagain returned to their an-
tignt courfe, till ftat. 23 He. VAII. c. 3. which renewed
the policy of the aét of the laft reign, in the following
manner : In every cafe of an untrue verdi&, between
party and party, in any fuit, plaint, or demand, before
judges of record, where the thing in demand was worth
forty pounds, and did not concern a man’s life, the party
grieved might have an attaint againft the jurors and the
party ; with fummons, refummons, and diftrefs infinite.
againft them, and alfo the grand jury.  Every one of the
grand jury was to have frechold of the yearly value of forty
fhillings. The diftrefs againft the grand jurors was to'be
awarded, and open proclamation was to be made, and this
was to be fifteen days before the return of the diftrefs. I
the party or any of the petit jurors made deéfiule; the
grand jury was to be taken againft ‘every cne fo making
default.  Thofe who appeared, were to have no anfwer
to the plaintiff, except that they made mjmm (pro-
vided they were the fame perfons ; and the writ, procefs, -
returd, and afignment, were good and lawfl), and the
party was to plead that they gave a true verdicd ; and if
they pleaded in bar, the grand jury was flill to go on to
enquire whether the firft jury gave a trye verdict, If the
jury were conviéted, each of them was to forfeit twenty”
pounds, half to the king, apd half to the party grieved ;
they were alfo to be fined at the difcmumnfrh&juﬁ:&c,
and their oath mmm:epudiumyam “the
party’s plea being alfo found againft him, the plaintiff was to
be reflored to what he had loft, with reafonable cofts and
dm It was ordained, that outlawry or excommu.

B e el > T2 60 phiatmtie,
A tSntz.Hm\’mcu
) ¢ - nication
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niication of the phintiff fhould be a void plea, not to be r.
anfwered. Inpmuﬁd‘ day was to be given as
in'a writ of dower, and apm&mmbem
allowed. Anu:mntwn to nbm for the death of
the party, or any of the jury. ~3
Tr the verdic was for a perfonal thing, as debt, trel
p&, or the like, under forty pounds, there was to be
thcﬁune procefs and pleas, and delays were in the fame
manner to be removed: only the qualifications of the
grand jury need not exceed five marks yearly of frechald,
onheproputygfnnehunﬂred marks of goods and chat-
and the petit jurors, if attainted, were to forfeit
five pounds, and alfo muke fine and rnnfom

v cither cafu. |f there were not fufficient quahﬁed
tales might be awarded into the next county,
mwﬂy of this ftatute was alfo extended to perfons
grieved by any untrue verdict of inheritance in defcent, or
of frechold or inberitance in reverfion or remainder. /If
the. plaintiff’ was nonfuit, or difcontinued, he was to make
fine by the difcretion of the juftices. All attaints were
thenceforward to be taken in the king’s bench or com-
mon-pleas, and in no other court; and aifi prius might
begmmi by the juftices upon the diftrefs : every petit .
juror might appear by attorney,

Tnrere is a provifo, declaring, that this ftatute (hall
not-prejudice the 2@ of the laft reign *, refpeéting attaints
in the city; but that attaints might be eithér brc
there in the hullings, or under this act. To dbviate
Wnﬁmwﬁemﬂhdﬁ-&,-
it was in a fubfequent ftatute declared ¥, that in attaints for
verdi@s given by citizens, the jurors need no qualification
of frechold, butmlytohueq.ooma:hinvﬂmd’g‘d&

L]
¥ Stat, ¥1 Hen, VIL ¢, 21, Vid, unt, 143 :ua-:u-.vmf.,.
and
i .
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and chattels; and, furcher, that the juftices fhould fit at
Guildhall, or elfewhere, in the city totry fuch attaints®,

~Sucu was the new amhaeh;hnmncm.p;nn
ceeding for punithing perjury of jurors was- now
thrown : it has been very fully in the carly parts

of our Hx&ory ; and when it underwent fo important a
revolution, it feemed proper that fuch changes fhould'be.
recounted equally ar Jarge. ig

- Tre attaining of fubftantial juftice was prom
“new ftatute of amendment and jeofail : this was W
“Hen. VIIL c. 30. which took away (ome of the minute
caufes of exception to which records and proceedings
before liable. - It ordains, that after verdiét Jw
fhall be given, notwithftanding any mifpleading,. lack of
colour, infufficient pleading, or jeofail, any -mifeon-

¢ tinuance, -difcontinuance, or mifconveying of M

misjoiping of the iflue, lack of warrant of attorney of him
againft whom the verdict is, or any other default, or.neg-
ligence of any of the partics, their counfellors, or attor-,
nies 3 nor fhall. any writ of error, or of falfe j

be maintainable on account of a.nyoﬂh:dd’q&lgbm-n
mentioned, By the fame flatute, attornies are required
to, deliver their warrants of attorney tc\,bc entered of
record, the fame term the iffue is entered, under penalty
of 10l. and imprifonment at the difcretion of the court,

. Aﬁﬂd'nsa&, muchrmmwasﬁ:llhftfonhcpuhgmm
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ta. allow any exception which could, upon any fuir pre-
hmm&wv&@mﬂmﬁm

t_hemﬂlun d lﬂm, w-
delice . o fagittis, qr any
of the fame or hhuwordc,;fommdman indi¢tment or
inquifition, fhall not be a caufe toavoid fuch indictmeat or
inquifition, by writ of error, plea, or otherwife.
mlmbeennx&don the conftruction of this ftatute ;
whether it was meant to extend to all the words there re-
cited, or only to thofe which come under the videlices,
This has prevented the full bepefit that otherwife might
- bavebeen derived from this only ftatute of jeofail which

 relates to criminal proceedings. ;

As the end of all laws is the quiet and peace of fociety,
the limiting a period of time within which perfons muft
purfue their remedy by aftion, was a wife and politic
conftitution.  Some ftatutes were made for the limitation
of alliuns”.  The eruel proceedings upon penal ftatures
in the laft reign, made it neceffary to fix {fome bounds to
common informers. By ftat. 1 Hen. VIIL. ¢, 4. actions
on penal ftatutes were to be brought by the king within three
years, and by any common perfon within one.  This a@
being temporary, was continued by ftat. 7 Hen. VIll.c, 3.

A MORE general proyifion was made for limitations in
(evlui real ‘writs, by ftat. 32 Hen. VIIL. ¢. 2, which
ftates. id the preamble, two inconveniencies from. the pre-
fent length of limitation : one is, that it was above the
remembrance of any man to try and know the certainty
of the pointin iffug; and that perfons, though they and
their anceftors had been in Jong pofleflion, could not en-
joy their eftates in fafety. To remedy this, the following
alterations were made : Thatnopwfouﬁmlldfuep
writ of right, or make prefcripton, title, or claim, al-
ledging the feifin of his ancefter, any otherwife than

)
it

7 Vid aot. vol. IL 324,
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ﬁdudmwwwme&efgkdmm or bes
fore the prefeription, tul: or claimmade : That no pers
fon hould maintain an b of mortaunceftor, eofinagey
aiel, ‘writ of entry upon diffeifin-done to an anceftor; or
any other aflion poffeffory Vof -any further feifin of himfelf
of his anceftor, but within fifty years before the #/% of
the writ ; nor of his owri feifin, above thirty years before
tire teffe of the writ; ner fhould avow or make cognis
fance for any terit, flit, or fervice, nl!edgmgi‘“
thereof in himfelf, his anceflor, or‘any one whofeleftate
be had, above fifty years next béfore the making ‘of ‘the
avowry or cognifince. Al formedons in reverter and fe-
ymainder, and every [cire faciar on a finey ‘was to be fued,
wled, and taken, within fifty years after the title and caufe
of afion accrued; and if a writ was brought, preferip-
tion, title, claim, avowry, or cognifance, was made any
otherwife, and was traverfed, and found againit th:pafn
‘?émng, he was to be baryed for ever,
ArtorG the provifions relating to'the dm:mﬁmﬁ: ef
Juftice, we muft not forget one for bringing Trinity term
more forward in the year. This was ftat. 32 Hens VHI,

"¢, 21. which ftates two reafons for fuch'a change: firft,

what iy this feafon there had often happened the plague and

“other fickneffes ; fecondly, that it was a great impediment

to poor people who ought to be employed about their har-
veft. It was therefore thought proper to take off the two
Lt returns, and; inftead, to add cne to the beginning of
the term =, Feor shis purpofe it was enaéled, that this term

“fhould have only four common returns ; the firft of which

wras to be in aﬁﬁn&wﬂc‘!"m:mn, the fecond, in
“edtabis Santhe Frinitatis; the third, in guindend Sanite
“Frinitatis, a8 before ; but the fourth wastobe a die Sandte
f anlt n tres f:pnmrm, which was totake its com=

 from Txumy Sunéty inte three mm
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wﬂ was to have its mmmw day.

fom?obmulapﬂ g in quindend Stﬂc?ﬁn

nis Baptific, were th rd to be abolithed. It
‘was ordained, that this term fhould begin the Monday nexe 5

after Trinity Sunday*, for the keeping of efloins, -profers,
returns, and the other ufual ceremonies ; 3 «and that the
full teem fhowld commence on Friday next after Corpus
Chrifti day. - When  this alteration. was snade, another
was alfo neceflary for adjufting the relation the term, after
this modificationy was to bear with the oghc.rs In the old
fcale, fettledby the ftat. Dies comsmanes in Banco, all writs
iffued in Hilary term, and thofe of no other, were re-
turnable on fome of the returns in Trimity term 3 and all
thofe iffued in T'rinity, fell upon fome return in Michael-
mas : this relation was ftill preferved, but it was ordered
inthis way. If any writ, in areal action, was returnable
in oftabis Hilariiy then day was to be given in crafiine
Sanéle Trinitatisy f in quindend Sandti Hilariiy in sdan
bis Sanie Trinitatis; if in craflimo Puerificationis Beate
Mariey in qnfudqﬁ Sanéie Trinitatis; if in ofabis Pu-
rificationis Beate Mariz, then a die Trinitatis in tres
Jeptimanas. Again, if :'u.:mﬁ:'n Sanéle Trinitatisy in
-eraftine Auimarum; if in sitabis Santle Trinitatis, in
crgﬁu Sanéti Martini 5 if in quindend Sanite Trinita-
o tis, in oldabis Sanlti Martini ; \ a die Trinitatis in tres
Jeptimanas, then in quindena Sancii Martini. c
ProvisioN wae likewife made, as in the reign u‘
m to adapt this alteration o the return of writs
Xf a writ of dower was returnable ix guindend
. &yﬂkw&vgmn in mgﬂuu amm

whe lply ', -

‘ %&mmm b Tl

ath wmn San@e Trinitatis fall nn
:.ﬂ bl o e of July- %
P i

ﬁ
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354016 0 dis P in i fptimanas, i oBabis Santd
Trinitatis 3 ﬁ‘ic?d'&cmmnﬂﬁn, mﬂﬂ“

. Sancte Trinitatis 5 if a di Aﬁh‘iu M
o in crofline Afcenfionis; hﬁﬁifﬁuﬁumw

Jeptimanas. - Again, if in Sancie Trinitatis, then
in éclabis Sandti Michaelis ; if iﬂiﬂ“ﬂ%&‘*ﬁuﬁ"
tis, in quindend San&li Michaelis ; if is?.ismm
Trinitatis, a dic Santti Michaclis in tres feptiman s i
a di¢ Sanite Trinitatis intres feptimanas, then a die Santh
Michaelis in unum menfem; or otherwife,
h&wmdty&uhmcf%dg:%m
yeal writs. It was ordained, further; that all common

writs and procefles, as well perfonal as mixed, M
in “Urinity term, fhould be returnable on fome of the fout
returns directed by this act. The juftices, however; in
fuch and the like cafes and procefles, where fpecial days
bad been ufed to be appointed for the return’ of writs and’
procefles, were authorized to continue to appoint fpecial
days as it to them. The days appointed
to be given i mﬂﬂdnhﬁlm&m
and in attaint by ftat. 5 Ed. IlI. ¢, 7. uﬁra&g‘ﬂ
mmw&u:&, mmﬂmmm oy *g:*
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‘Many new Treafons created—Treafon Jy writing or ﬂamf-

ing—to difobey'the King's Proclamations—Statute of

' the Siy Arbicles— Punifbment of quming—-@f Larceny

- m—Servants embezzling Goods—Larceny in a Houfe—

+ Law againfi Gypfies— Cheating by falfe Tokens—Gaming

\==Trial of Treafon committed in Wales —and committed

out of the Realm—Trial of Piracy—Trial of Bloodfhed

. inthe Palace—The Benefit of Clergy taken away—Tbe

< Queftion of Clergy debated before the Council—Tie

King's - Determination—Abjuration and Sanétuary—

- Glergy again taken from certain Offepders—Sanétuary
taken from certain Offenders. :

HE law of ¢crimes and punithments began to af-
fumea very different appearance.  An alteration in
circumftances, and an alteration in fentiments, induced
the parliament to give 2 keener edge to the law, in many
wafes. To fuffer fuch offences asn!dqrandmhbcry

" larceny, htn:q,hd other crimes, to enjoy impunity,

through a peculiarity in legal notions, or defefls in the
courfe of juftice, was thought too inconfiltent with the
d ord Mmoffocleqwhe  longer endured.
A M*m@eﬁ dupmdﬁd
enormities. Befides this modifying of common=law of-
fences, the charaer of the times, and that of the prince
upon the throne, contributed to the enacling of new
mmmdmwmm
: wm.mmammmm
o ! introduced

CHAP
XXIX.

L —
HENRY VUL
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G‘l;’l!' mtrod-uceclm our criminal law mmy of the preceding

!lmy new
treafons cre-

ed into fuch as concern rgigion, and the king’s perfon
and government; thofe which regard inferior offencesy

and fuch as make any change in the mode of trial at com-

mon law, or in any other way affeét the punifhment of of-

fenders ; and, laftly, thofe that refpeét the benefit of clargy

and fanctuary.

Tre penal né!srehbngtothc king's perfon and govern-
ment, andito the alteration made in reli gion, conflituee
the firft head of enquiry : thefe were all repealed by ftat.
v Ed. VL. c. 12. and not one of them has any influence
on the body of our law in force at this day. Notwithftand-
ing this, they are extremeiy worthy of obfervation, when
confidered in an hiftorical light. Thefe laws were intire-
Ifiof « new imprefiion, totally differing from any that bad
gone before, both in the defcription of crimes, and the
feverity with whigh they punifhed them. In thefe fi:
treafon and mifprifion of treafon were made the confequience
of every adtion and every word that tended to affeét the
regal dignity ; the obedience of men was fecured by cathe,
and the difcovery of guilt facilitated by methods’ unheard
of in 'the common law. Though thefe {tatutes were all

'I‘m: penal Ratutes of th ;?mgu may be naturally di divid-

“abrogated, yet the offences therein created were revived in

the fubfequent with inferior penalties ; and many
of their mg&dm:'e followed mﬁmilar ‘circumftances :

Iothanherehwsymnbwunewfpccmofmmnﬂ
jurifprudence, which has been adopted occafionally gver
fince 5 tempered, however, with greater fhew of modera-
tion.  For thefe reafons, ‘as well as to difplay their pecu-
Jiar ﬁﬂnMWe, we thall treat them fully, and
that nearly inthe order in which they were made.
Tﬁiﬂﬁczy&ymdh:&n“ﬂuv

volved himfelf inc meafures which forced bim to

'hehha-orm, a$ marked bis government for

| fanguinary



manthmg,ptheptrﬁof thehcg, or . Qandes
uggugm or tothe lander or dif-

of that marriage, it was made mifpri-
Wo&f full age were to :L?:n
m Oﬁhﬁ‘ﬂwlﬁ-;md
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Iuhwmr&mﬂmmmm
ﬂmn“ all manner of fhameful flanders and %

¢ which might happen to perfon, or that
“ 22 Itwby&ﬁfa VAL c. 13 made

bigh-treafon, if any one dsdfm&wuﬂy wifby will uﬂ&-
Jire by wordsy ot | wmmg,mbymftmgme.mﬂ
practife, or attempt any bodily harm to the puﬁnm
king, queen, or of their heirapparent, to deprive them o
their dignity, title, or mame; or if any did :
auﬁmlmuﬂy publifh and pronounce, byweﬁwﬁﬂz
s, that the king was heretic, fchifmatic, tyrantyin-

' ﬁdei, or ulurpcr (whi.hlatter words were intended to bridle

the infolence of fome friars); orgf any with-held from
the king his caftles, fortrefles, or holds, or rebellioufly
detained any of his fhips, ordnance, artillery, or munition,
and did not deliver them vp within fix days after proclama~
uon.  This act, belides taking away fanctuary in cafes of
high-treafon, increufed the forfeiture upon atwinder, by
declaring, that all lands, tenements, and heredita qf
any, yhug’m.btrnm, in ufe or pofleffion, b

forfeited ; which words included eftates tail.

BY the lait ach, we find Mmmlycmmn(
deeds. (as the preceding fatute exprefled it), and writing,
but words-cxpreflive of a wifh were made treafon.  We
hall foon fee that the legillature laid the fame penalty upon
the thoughts ordelic/ of men®, i exprefied by words,
Afier Hat, 27 Hm.VIII ¢. 2. which made it treafon to

ing’s privy-fignet, or privy-
,ﬁ&,ﬂm VI c. 7. made for the




CUENGLISH LAW

nmuwusuﬁwmummuwnﬁmmpmmu
g‘::\ itwas made high-treafon to interrupt the fucceffion
iffiie; or of the perfons fo appointed by the king®.

“mmh:gh-tmﬁannr do any thingy by

words, writing, prmt;onlqi, Jor the repeal or avoidance
‘of that aft; and the flander of the'queen and her iffue,
©Or the doing any thing to the peril of the king's perfon,
was made high-treafon, in the very terms of the former

Capg
CHAP
XXIX,

NERY VIl

alk of fucceffion. It was moreover made high-treafon,

if any one by words, writing, imprinting, or any other

" exterior a&, direflly or indire@ly, acce pted, took, judged,

or believed, the marriages with'queen Carbarine and Anne
to have been good and Jawful 3 or flandered the fentences
of the archbifhop therein ; or took, accepted, named, or
called any of their children legitimate; or craftily ima-
gined, invented, or attempted, by colour of any pretence,
to deprive the king, queen, or their heirs, orthofe the king
fhould appoint, of any of their titles, ftyles, or regal
* Brr the moft fingular part of this aé&t was the following
claufe, which emafted, that if any, being required, by
commiflioners properly authoriz*d, to make oath to an-
fwer fuch queftions as fhould be obje&ed to him upon any
claufe, article, fentence, or word in that ad, did con-
temptuoully refife o make fuch sath, or, after making it,
rgﬂr]‘dn aiifiver, be Thould be” guilty of highsteeaion :
a fpecies of examination. unknown to the antient com-
mon law of the country. The at even goes further,
and fays, M“xfmypmﬁd,ﬁltﬁ'! were not
« bound to declare their and confcience, and flifly
“ thereon abided,” it fhould be high-treafon; fo litde
afhamed were the makers of this a& to be confronted
writh the mifchiiefs that would naturally enfae from it; and

Jﬁﬁmm&ﬁe«dﬂkdaﬁfs'
- . 6 5ot 18, !9’ 2¢.
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This act contained one more u'qjqnsr s
mmca{amym refufed to take the oath prefcribed
for the obfervance of it; xhefermcrmthufwﬁnﬁhn* ,
port being repealed and dif] with®.. The matterof
this act was fo various, of fuch a peculiar kind, and
the manner in which umhtbeuﬁroedfo mﬁd&on&,m
it became anengine in the hmdsofgovmmem,byuhch
they might catch any man whom they withed to deftvoy.

* "This a& is a ftrong inftance how abfolute Hensy had be-

come, when the parliament conferred on him the power
to difpofe of the fucceflion tothe crown.

Tris was followed by an at ¢ to extinguith. the autho-
rity of the bithop of Rome.  There is a long preamble,
ftating the ufurpations of the Pope in fpirituals and tem-
porals ; and that, notwithftanding the laws which had lately
bgen made, ¢ divers feditions and contentious perfons,
“ being imps of the faid bifhop of Rome, do, in corners
“and elfewhere, whifper, inculke, preach, and perfuade,
« apd from time to time ‘inftill into poor and unlettered
« people the advancement and continuance of the faid
« bifhop’s feigned and pretended authority.”  For thefe
reafons it was enacted, that if any one by writing, cypher-
ing, printing, preaching, or teaching, deed or adt, obfti-
mwlyornul;c:ounyhuldot&oodwath,wexﬁ, fet forth,
maintain, or defend, the authority of the bifhop of Rome,
mmemhnythmﬁr& advancement of it, he fhould -

.....
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fo. that .u‘i‘ppcs o reconciliation with the church of
ﬁm feemed cut off by this ftatute, . 1
HAT the king's power to difpofe of thecmwn‘ﬁ:gﬁt -
be thwarted or interrupted by the marriage of any of
hgiﬁmxiy againtt bis wxﬂ, it was, by ftat. 28 Hen. VIIL
c. 18, made high-treafon, bOth in the man and woman, if
any one :fpoufcd, married, or took to mfe any of thg
king’s children, bging law('ulh)I born, or otherwife com.-
mouly reputed for his children ; or any of the king's fifters,
or aunts on the part of the father ; or aiy of the lawful
t.h:!drcn of the king’s brethren or fiflers, or even to con-

rra& marriage Wlth them, without the king’s licence un-
69: the great. feal; or to deflower any of them, ' being

wricd. | Thele. were the pcmlhmmda mthlsmor:
par men:, in the 28th year of the king.

THE next treafon that was made, was to enforce obe- 1, difubey the
dience to the king’s proclamations. The late proceedings king's proci-
of the king about the Articles of Religion, and other in- o b
junétions- which had been pubhﬂl:d by his fole authority,
had been cxcepted againft as contrary to law ; becaufe the
king had, without confent of parlummt, altered fome
laws, and laid taxes on his fpiritual fubje&!" This oc-
cafioned the famous ftatute 31 Hen. VIIL c. 8. The -
preamble of this act fets forth ¢ the cantempt and difobe-
« dience of @x.i.z‘ aﬂombyfoﬁwivﬁodichlot'
« confider what ;, ;rmgh& wh"eﬁ,

B y ‘Mner.wlt.:;s. Y .-" ;
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B C&A‘-.r. « prejudices to the realm ; ané&lﬂhukmg by his royal
g “pomg&m:@"@d might do thany things in fuch
: .&;ﬁa" “cales;” it was thercfore enacled, that the king for the -
time being, with advice of his council, might fet forth
proclamations, with pains apd penalties in them, which
were to beobeyed as if they were made by an act of par=
liament. ‘This, however, was not to go fo far aslhanﬂ’ ;
one fhould fuffervin his eftate, liberty, or perfon, by virtue
thereof ; nor that by any of the king’s proclamations, “the
Taws or cuftoms of the realm fhould be fubverted.  Thé
flatute diredls the method in which thefe proclamations
were to be iffued, and how thofe fhould be punifhed who
difobeyed them ; and then adds, that if any offended againit
theth, and, infurther contempt, went out of the king-
~ dom, it fhould be high-treafon. The fame power of
iffuing proclamations was given to the counfellors of the
king’s fuccellor while under age, with the like penalties for
difobeying them ; a power of which the Protedtor, in the
next re:gn, avauled himfelf, in urdcr to bnng il:uu: the
changes in rdlgion‘ :
R fame parliament was pafled the famous at of the
C#xwuces,  fix articles, ftiled, «An A& for abolifling Dicerfity of
' Opinions,” by which the parliament enadled fix of the
ftrongeft points in the Romifh religion, under the fvereft
penaltics. The preamble fags, that % the king hoped
« thata full anipu‘fa&refoln of the faid articles fhould

" ‘ '-.' ‘MN*LS‘; o Sy 'I‘."._
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as dn cafe of high-treafon ; fecondy, that if any one
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preached in.any fermon, or ‘colletion_openly nﬁwwm

taught in any common fchool or congregation, of obiti-
“nately affirmed or defended that the communion in both
kinds was neceflary ; or lb:r]!y that prielts might marzy ;
fourthly, that vows of chaflity might be broken; ot
that private mafles thould not be Efed or fixthly,
that auricalar confeflion was not expedicnt ; it fhould be
adjudged felony. To thefe it was added, that if any
prieit, or any other who had vowed chaftity, did marry,
or oon,mﬂ mau-imony 5. 0r if any prielt who was or
wbcggmod, did carnally ufe his wife, oranyw'nan
to whom he was m&,a was openly nm;f
familigr with, both the man and the woman thould I:cgmlty
of felony. This fevere branch againft unchafte practices
was not selithed by the popifh clergy, and is faid to have
hmllput in by Cromwell, to make this bloody law cut with
two edges. I that was the delign, the clergy got relieved

ﬁ'om this well-intended ftroke the next year; when, by
ftat, 32 Hen. VIIL ¢, 20. this latter part of the law was
changed from felony to forfeiture and imprifonment.
Aprer this aét of the fix articles, there was another
brought.in by Granmer, which was meendod to mitigate
mhchwsmunhwmgn Il.l'el.bclcmg
qnwmd being in a war, and
liﬂ:.ing y thmg to remain quiet uhome This
w&u%&sﬂm VIL c. 1, intitled, 4 A for the
‘advancemen -Tm .Rdagul, m-kb'ﬁm» of 1hi con-
| G s o M i Vs To et W9 s

.M- . . el i

ﬁwﬁﬂiﬁy&ekm heihmld,oﬁt!he !i.rfb offende, re-

mtilf’ht refufed to recant, or offended a fecqnd time,
g By ) he

-
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ﬁhﬂd&, tmﬁ lmﬁng, arnl-éﬁ.- wmu
otlywﬁewmﬂﬁhm “They were alfo permitted to
mgﬂmﬂ}nﬁﬂr&hw‘ ' AL
" T’z marriage between the king and Anne of Cleves
being pronounced void, a:w ﬁi-ﬁﬁ_
teniée ; and it was now d ) s it had hewlm‘*h"
uurowlﬁqrasdf the fame‘kiiﬂ! ﬁtby ‘word or decd t
.wcept, tohe, ‘;mlgc,l bél’iwe,"’thu marriage to'b
that &, fhould ﬁe’h ot
% VIIL. ¢. 25.  Tin'the fa
himfic Maum

: ce an mn.

memm nzem gﬂen

VIIL <. 21. of hagh-tmﬁb “for inco

was enadted further, that if the kmg;wwww
s Mamﬂ?tﬂﬁhﬂvbﬁh%
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e of that mm as well
- www pope, rwmﬁum
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that oath, or 'to do any thing contrary to this a&, ot to’
the peril and flander of the kinga's heir, as limited therein,
Tﬁeuﬁm ftile and title ‘was fetled by ftar. 35 Hen,
VIIL ¢.' 3. in the following words:  Henry VIIL. by
“ﬂm:o of God, King of England, Franceand Ircland,
@ Pefender of the Faith, and of the Church of England,
o 3nd alfoof Ireland, in earth the Supreme Head ;” andit
was declared high-treafon mmmﬁrmdqpnwhm ofit,
'anvpm:y of p:rul!a&sthcwsqwm ‘of temper in
which is hlrﬂy to betparalleled. The paf-
thnf&ehngfeemed:obnd hyﬁc
nt, which condefeended to enforce by ft
thing he could afk or wifh 3 ordaining for law dl.cﬂ;mngc& .
inventions thatever were thought worthy to become the
objeds of penal jurifprudence.
*¥r follows, that we fhould now fpeak of fuch ftatutes
as were made refpedting common offences @ thefe, though
- pot fo numerous as the former, were of confiderable im-
portance, and are many of them in force at this day.
"T'he variation made in the crime uﬂumy by fome that
mmmmmﬁmd, requires a more particular
rotice ; after thefe, we fhall proceed o ather felonics ;
and, laflly, to mifdemeanours : but firft it will be m
to-confider two fawtes relating o homicide, which are
th: tﬁoin this reign upon Mhﬂﬁ- ko
Of{ Euqmw me adoublm-
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. or.in a manfion-houfe, meffuage, or dwelling-place ; or
Mnmmphcd to break a dwelling-houfe inﬂ
and were killed in_ fuch attempt by the perfon
they meant fo to rob or murder, or by any perfon being
in their dwelling-houfe, fo atteinpted to be ‘burglarioufly
broken ; whether the perfbn killing was'to forfeit this
goods, as in chance-medley :  to remove this,doubty the
ftatute declares, he fhall not fufferany kind of forfeiture,
hnthc.ufuﬂqummddadhfchwged, uiﬁum
acquitted of the fact. :
Tn!nﬁuhmhemmmngquncﬁe,kmyimh-

" ble; and as it enacted a new treafon, it might perhaps

have been ranked among that fecies of adls.  This is flat.
22 Hen. VIIL ¢, 9. It was occafioned by one Richard -
Rosfe, a cook, having put fome poifon into 'a velfel of
yeafl, in the bifhop of Rochefter’s kitchen, by means of
which. feventeen perfons of the bifhop’s family, and feveral
others, were poifoned, and died.  This very heinous
offence raifed 2 kind of indignation in the legiflature ; and

it was declared by that adl, that the faid poifoning fhould

_adjudged high-treafon, that Richard Reofe fhould be
attainted accordingly, by authority of parliament, and
M boiled to death ; and, as if none would commit
but fuch as were of the maﬂﬁymt
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‘on all accounts, deferved every protec-
tion the kaw could afferd it. - Stealing in this only place
of fecurity for 2 man’s property, cnlhdfonmm
plary punithment ; but more prﬁu.ﬂulywbenm
with violence of any kind. = To thefe caufes may be al-
ctibed the ftatutes made in tifls and the fubfequent reigns
concerning larceny : what thofe were we fhall now ca-

’g;u definition of larceny, after various changes, had,
as we have feen in the reign of Edward IV k. become
fettled, in the following terms: The felmious taking and
carrying wway of the perfonalgoods of another. In judg-
ing " of offences, courts were tied up to this definition,
and often found themfelves embarraffed by a firiét con-
frullion of it.  To correé this, and to punith in a
manner adequate to the crime, the aid of the legiflature
had fometimes been called in, to enlarge the terms of this
definition in particular inftances. Thus it was made
larceny to fteal hawks, by a ftatute of Edward IIL. and
to fteal records, by one of Henry VI.!; neither of which
being perfonals, could be brought within the letter of the
above definition.

Trose two ftatutes refpelted the oljes?s of larceny.
The ftat. 21 Hen. VIIL applied to ancther part of this
dﬂniﬁm, and affifted in afcertaining, atleéaft in one in-

“what fbould be deemed a &Imbmtdbng A
treach of truft, and embezzlement of effeéls confided t0
the cuftody of a perfon, were thought not to be a felenious
taking ﬂmmm Thu'l;mdof fnudhd of late

m%‘ﬂ:&x&unﬁm_t'. !

mifchief, it deferved mwmm It
was accordingly enadted, by flat. 21 Hen. VIIL <. 7.
Mammmm,]cwdsum, :
.ummmwpm w&hdn ‘,

'Tﬂ.l&lﬁbmqm ‘?ﬂvul.ul.n.qsi.ndwl.nl-su.
e felf,
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?gbﬁ‘p away with the fame, o any part thereof, with
to fteal, cantigr%e:a the. uuﬂ mi confidence re-
in him ; or mginfemce, wnhm;ﬂf\‘-nl

muhembmle the fame, wmhmsenz goﬂ:alni

convert to his nmufe, l:o*evslnc of fnrty ﬂ:xlhngg,
ﬂiﬂbefebny, Ttis melmonqi in the preamble of ths
adt, audoﬂbtwhctherﬂuskmd of taking was

a doubt raifed, perhaps, ‘bJ the cafe determined in. 13

Ed. . » whschmhavebafommﬂonad, and which is

thought, and not improbably, to have given fome occa-

fion for making this ftatute.

T'o' the inftance of bailment there before the ccurt
was, or might be thought fomething like this of trufts re-
pofed in fervants, and was determined to be- felony; yet
the principles there luid down and agreed to, almoft un-.
anunoufly, led to an oppolite canclufion ; and there needed.
all the helps of diftin@lions and technical nicety. totake -
even that cafe out of the general rule th ¢ laid dalm.
Belides, there is at the bottom of that re an opinion,
which qualifies any inference which otherwife “might be
poflibly drawn from it as to this point ; for, N{ﬁ)imngﬂl#
a cook and a butler would be guilty of felony, if they con-
multhegnods within their r:lbc&:vedemnﬁ to
their own ufe, it is there faid, that if the fame things were
bailed to a fervant, perhaps®, asthey would be in his pof-
Mon, he could not commit felony of them . Abnu;
three years before it was fuid by ene o!thejudgq,
“mmﬁnﬁibﬂmgmﬁtohts : 1%

: t take them felonioufly, becaufe they wer

-.. T Theﬁmeﬁirc& Ut

1 t 10 B4 lv.‘c :
155- 'm-w-vd'ﬁl.\ﬁo u ;
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opinion. of felony in 13 Ed. IV. mthem:htqnerct;m-
ber), that neither a fhepherd Aor 2 butler could commit
hmmyoftheltﬂwep or plate, becaufe it could not be
done wi ¢t armis®; fo much were the opinions changed
from what they had been in the reign of Ed. IV. when
thefe cafes were ftated for felony, and allowed without de-
bate.. This do&rine we have feen was again difcufled in
the laft reign ; and it feemed, in the inftance there ftated,
to be agreed upon fodecidedly againft the felony, as to call
for a formal declaration of the law by ftatute. Thus ftood
the law upon this fubject towards the end of Henry VAL’
reign, and-fo we may fuppofe it was underflood at the time
this ftatute was made. After all thefe authorities, we
may be excufed in differing from thofe * who think that
the point of law which is the fubje of this ftatute was fo
well fettled before, that the doubt about it mentioned in
thie preamble, is one of thofe which have much enervated
the principles of the common law, and could net be the
doubt of any lawyer.

Cuercy was taken from this new fehny by ftat. 27
Hen. VIIL c. 17, which flatute was i the gene~
7al repealing law, ftar. 1 Ed. VL. c. 12.5 but bécaafe the
commencement of the fefions was mif-recited, it was
held?, that the faving was of no effeét : fo that ‘Hat. 79
I-hn VIlLc, 17. flood repealed, andftar. 21 Hen. VIIL

m&;uﬁ-uhrmbh falanys m the general re-
2
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taking. There was another €onfideration of this offence
which deferves notice ; and that Wwas, the amkhﬂﬂm-
under which it might be committed.

“T'se time or place where a theft was committed, made
no part of the legal notion of it. Whether it was in a
‘houfe, orfromﬁre' (unlefsfromthepcrfonwolmﬂy
and by putting in fear, for then it was robbery, a crime
of ‘a very different nme), the additional audacity of the
offender conftituted in law no additional degree of guilt :
fo the law had been for many centuries.  The attendant
circumftances of aggravation under which this crime
might be committed, drew the notice of the legiflature
now, for the firlt time. In this and the fubfequent reigns
many laws were made concerning flealing in a houfe,
making all together a colleétion of ftatutes fo very fimilar,
as to render it difficult to dl&mgul{hthe dsﬂ"erentummi
objeét of fome of them.

Tugse ftatutes we fhall hereafter notice among thofe
wlnduookavnyclergy, but we muft rouch on them
pow, with a view of pointing fome obfervations to the

Aubjec we are upon at prefent. The firft of them is fat.

4 Hen. VIIL c. 2. which took away elergy from all felo-
nlcs committed in 2 church, or hallowed ﬂacz from
robbery or murder in the highway, or in a beujz, the
oﬂﬂr,l'nswi‘* child, or fervant, within, and put in
fear. 'This new regulstion being a temporary law, was

to their former impunity ; til ftat. 23 Hen, VIII.

w*mdt‘:giﬁw&dewho rob any perfon in bis
owner, his wife, child, or

then being within, and put in fear. -kwdnyduq
m&*ﬁﬁm&wd&ﬁ or chapel, or o
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 Tise is fomething inthe wording of this flatute that  C % A P

is worthy of obfervation : it is the different conftruction
which has been put on the fame expreflion, when applied to
different fubjes ; namely, o rob, when it is meantof a
houfe, and when of 2 perfon. The words are, if ity vob
any perfon in his dwelling-houfr, &c. and if any rob another
in or near the bighway, &c. ; the obvious and plain con-
ftru@ion of which claufes, on the firft view, fhould feem to
be, that the locality of the offence in or near the highway,
ot in @ dwelling-boufe, were the only circumitances parti-
cularly neceflary to be defined. =~
Bur doubts arofe, foon after the flatute, whether the
parliament had not fomething more in view than a mere
robbery from the perfon in @ bonfe, and did not really intend
by thafe words to fignify the robbery of a bonfe. Toex-
plain thisdoubt, and give this act the full effeét which, pro-
bably, itwas at firft intended to have, the ftat. 5and6 Fd. V1,
<. 9. was made to explain the very paflage now under con-
fideration, concerning which there had arifen fome doubs :
to refolve which that a& declares, that though the owner
hmmwdthehwfc, or precinét of the fame, yet ftill
the robber fliould lofe his clergy.  After this explanation,
the difference between robbing a perfon in the bighway
aud in a dwelling -houfe, firft originated.  For what could
this rebbing a perfon ina baufe be? Itoeulllhhesu‘ohber’
properly {o called, for that muft be from the perfon, and with
violence, which could not be the cafe here; for the expia=
natory words {ay, that the perion might be in any other
chamber of {hhaﬁq nor could it be with violence, for
mmmmummam fo V"m
%ﬁm e muq&wmppbk

boute bas tm eunftmd wﬁgn:fy “a viclenge done to
the

il
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m&wmmmmﬂm W '
bave purfued this_notion, only exprefiing it lefs equivo-
cally, in the phra.fp,d'n&mg a houfz, inftead of nl'ﬁwg:
perfonina boufe. 2

By ftat. 33Hqu VHI. c. 12. 'clergy was. takdnawq
&w:&u\s ftealing in anytof the luag’n houfes, wimhgr
with a breaking or without.

- THERE i§ only one more &mtna’llmgm mbhuy,
wlmbwm'mw mention:  We have feeny that in an
appeal, the party profecuting not only procured a punifh-
ment to be infli¢ted on the offender, but alfo recovered the.
thing ftolen. "This was not fo in an indiétment ; and as
this mode of profecuting was now more praclifed than for-
merly, it was intended to render it equally advantageous to
the perfon reforting to it. It was accordingly enacted; by
ftat, 21 Hen. VIIL. c. 11. that ifa man robbed or took
away any money, goods, or chattels, from the perfon, or
otherwife, and is indicted, arraigned, and found guilty
thereof ; or otherwife attainted, by reafon of avidence given
by the party, or by procurement of the party fo robbed, or
. the owner of the faid money or goods ; the perfon robbed,
d’ﬁeum of the things, fhall be reftored to them ; and

«of gaol-delivery, or other juftices before whoin
Mm&nnmmywi writs of reftitution, in like
manncras in.

uumw gone through all. the ﬁntuusohhum
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was 'made E:luny,,lo ‘be determined by the wardens nﬂh
Marckies, by ftat. 32 Hen. VIIL. ¢ 6. It was declared
felony by ftat. 31 Hen. VIII, c. 2. to filh with nets, hooks,
or baits] in any feveral pond, ftew, or moat, with intent to
fteal fifh, from fix in thé evening to fix in the morning,
againft the will of the ownerd; or to bireak up the head of
any fuch pond, ftew, or moat, by day or by night, whereby
any fifh were taken or deftroyed : and fithing in the above
manner in the day-time was punifhed with imprifonment
for three months. * This was the firft law which liid the
penalty of felony npon-any wrelpafics refpeéling fith,
Penav reftriftions to protect thefe objetts of diverfion
and pleafure, where the royal amufements were concerned,
were carried further by another chapter of this fame fta.
tute * ; the latter branch of which a& deferves particulag
notice; becaufe it feems to have furnithed the provifions
which were afterwards revived in the famous Black 4 of
modern times; and was itfelf framed upon the policy of one
made in the laft reign®. The following falts were made
felony . to take in the king’s grounds any egg or bird of a
filcon, gofhawk, or laner, out of the neft (which had been
punifhed with a year's imprifonment by ftat. 11 Hen, VAI.
c.17.); to find or take up any falcon, jerfalcon, jerkin,
facer or facerit, gofhawk, laner or lanerite, of the king’s,
and having on it the king's arms and verveles, and not to
bring or fend it within twelve days to the mafter of the
king’s hawks. Then follow the provifions concerning
parks. To enter into any foreft, chafe, or park, of the
lr.mg,quun, prince, or any of the king's children, or
into any other ground of theirs, inclofed with a wall or pale,
med&vﬂwhuﬁug of deer, between the rifing and fet-

‘ting of the fun, with the face Iud,ormered \mh hood or
, or painted, or otherwife difguifed, to the intent not

&I;hown,uordnrm fteal deer, or drive any them
from the foreft ; or, at any time of the day, with the}face

“'2Chm 7 Stat, g Geo, T, * Vid, ant, 144.
Vo, IV, U hid

289

CHAP
XX1X,

>



l%a hid ma.rgnfad, to kill conies' within any ground being

e theking's warren within any of the parks above-mentioned;

| m or‘in the night to enter into any park, chafe, or foreft, or

' warren, of the above dcfcnpuon,wuhlmeth fteal decr
or conies, was made fclony.

Tae ftat. 37 Hen. VII1.%. 6, contains many penalties
for the punifhment of perfons guilty of various fpecies of
malicious mifchief, It was made felony to burn, cut, or
deftroy any frame of timber prepared for building a houfe,
The penalty of 10l. to the king, befides treble damage to
the party, was given in the fallowing inftances of wilfulnefs
and malice : for cutting the head of any ponds, ftews, or
pipes of any conduit ; burning a cart laden with merchan-
dize, or any heap of wood prepared for making coals, bil-

| lets, or talwood ; the barking of fruit-trees; the cutting
: out the tongue of any beaft ; or cutting off the ear of any
fubjet, otherwife than by authority of law, chance-medley,

fudden uffray, or adventure; fome of which enormities

have been punifhed in different manners by later ftatutes.

. Amona the number of mifdemeanours for which varioug

kinds of penaltics were ordained in this reign, befides thofe

julb mentioned, fuch only ps make the fubjeé of the three

following ftatutes,can deferve a place in this hiltorical view

; of our laws : thefe are, flat. 22 Hen. VIII. c. 10, of
‘ Egyptians; ftat, 32 Hen, VIII, c. g. of felling pretenced

- titles, and embracery of j jurors; and fat. 33 Hen. VIII,
G d. of chcaxq:g with privy tokens ; with others concern-

ing unlawful games and fhooting,

Talﬁtﬂ'-ﬂ‘ thefe laws defcribes that fet of people wi:é

:;:"‘n :} ~comers in this country, as “outlandifh
' q;'fm themfelves Egyptians; uﬁgg no craft g;'

# feat of mrdpmdm, who comg into this tallt;n and

Wh“@“ﬁ“‘ place to place in great y

grear fubtil and crafty means to deceive sthe

bearing them i hand, that they by palmefiry

qcould tell men’s and women's fortunes ; and thus man
“ simes by craft and fubtilty had deceived the people
[ . 4 their

RS
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& their money, and 3lfo bad committed many heinous fe-
4 Tonies and robberies,” “This was the defcription given of
thefe wanderers. It was now enadted, that if any fuch
perforls came within the realm, they fhould forfeit all theif
ouds and chattels, and fhould leave the kingdom within
é\@e’n days after command % to do, upon pain of impri-
fonment. All fheriffs and juftices of the peace Were e
powered to feize their property for the king’s ufe.  Ifthey
were to betried for any felony, they were not to be entitled
fo the privilege of ftat, B Hen, V1. which gave a jury de
* medietate liggue. As to all thofc then within the realm,
they had fixteen days to depart; and if they overftaid that
time, they were to be imprifoned, and forfeit all their
goods and chattels, '
_The ftat, 32 Hen. VIII. c. g, ftates the incanveniene
cies which enfucd from liaaiqtcnancc, embracery, champerty,
fubornation of witnefles, finifter labour, buying of titles
md pretenced rights of perfons not being in poflefiion, It
enalls, that all former laws againlt maintenance, cham-
perty, and embracery, fhall continye in force, and be pug in
execution : and it moreover enafls, that no pne fhall
bargain, buy, or fell, any pretenced rights or titles in lafids
or tenements ; and if any fuch bargain, fale, promi%, co-
venant, or grant, be made, and the feller has not himfelf
 nor his anceflors been in pofleffion of the fame, or of the
reverfion of remginder, or taken the rents or prafits, for
one whaleyes nest beor she Gy b boyr and elle
fhall forfeit the whole value of the land, half to the king,
and half to the perfon who fues for it. A provifo was add-
el allowing perions in poetion, by aking e yearl
profits, Q,?b;g pp, pretenced tidde or right of any other

E’ﬁd\gjnhfoﬁomer fhmm;m . fw*!d
TR + ¥id, ant. vol 1L zfes . .
- Uz half
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mummmmew&mﬁaﬁﬁqk
; within ayear. The buying of pretenced titles had grown

MENRY VIIL more frequent, fince ufes had become fo. common ; and

Cheating by
falfe wkeus,

thus gave occafion to this ftatute.:

CHeATING was at commen law an offence punifhable
by fine, imprifonment, and pillory. ~ Some new provifions
are made by ftat. 33 Hen. VIIL. c. 1. refpedting onc
fpecies of it.  This ftatute ordains, that if any one falfely
and deceitfully obtain, or get into. his hands or poffeffion,
any money, goods, chattels, or other things of another
perfon, by colour and means of any falfe token; or counter-
feit Jetter made in another man’s name, and fhall be con-
vifted thereof by witnefles before the chancellor, or by
examination of witnefles, or confeflion in the ftar-chamber,
or before the juitices of affife, of the peace, or by action in
any court of record, he fhall fuffer any corporal pain (ex-
cept death) whichfhall be adjudged, It fhould feem that
10 alteration was made by this flatute in the offence, which
remains as at common law ; only the juriidiCtion over it
was extended, and the power of punifhing enlarged.  Juf-
uu’oﬁ.ﬂiﬁmd of the peace are authorifed by procefs, or
nﬂlumlfg, to caufe perfons fufpected of this offence to be
taken and kept till the affifes or (effions.

.+ AMONG the penal laws of this king we find fome refisic.

tions impofed upon certain diverfions, with a more
MMMWMWmtﬂyfm
ime, Gam the killing of game were the objets of
pacliament,  The two as that aimed di-

raﬂyltﬂwﬂm. were intended rather for the
Mmmhm mmm

e

Mdkﬂ.hﬁm:ﬁmtymmqmm:?nhm

lﬂdmﬁmlhcmﬁs!ld for every hare killed. The ftat,
* Vid, ant- val, 111, 815

25 Hoow
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25 Hen. VIIL. c. 1. was forthe prote@tion of wild-fowl,
which ufed. to be takeén while the old were moulting, and
while the young were not able 1o fly. To prevent this,
it was ordained, that between the laft day of May and of
Auguft, none fhould take wild-fowl in nets, or other
engines, onpainof a year’s imprifonment, and fourpence fine

. for every fowl, to be enquired of by juftices of the peace.
There was a provifo, that any gentleman, or other who
can fpend forty fhillings per annum of freehold, might
hunt and take them with fpaniels; without ufing any net or
engine, except it was a long bow. There were penalties
alfo on thofe who took their eggs.

THi1siexception in favour of the long-bow was in the
fame fpirit which the legiflature manifefted in the laft reign
and in this, by feveral provifions made before and after this
aét, This martial weapon, which the Englifh archers
were fo famous for managing, had latcly been going out of
repute 5 and crofs-bows and hand-guns were now the
fafhionable inftrument, whether for diverfion or ufe. Thefe
new-invented weapons, from their commodious form, had
been applied 10 the deftruction of game, which was an ad-
ditional reafon for endeavouring to difcourage them, and to
bring the long-bow again into vogue. To effed this, fe-
veral als were made, which, by a fide-wind, became in
effedt fo many game-laws. In the pmtmble of Mat.
19 Hen. VIL. c. 4. the unlawful application-of the crofs-
bow to kill the king’s deer, and the univerfal difinclination
mlﬁ&e-leng-how,thtthadmdem omebﬁlh;&b
t0 our cnemies, is very frongly and feelingly fated ; and
Jitis there enadled, that no perfon, without the k Fpacnl
licence, under his placard, figned and fealed 1|Il'n.i1 is privy-
feal or fignet, fhould occupy or fhoot in tm&-bow
w out of a houfe for defence except

i *,.hvelmda of frechold of 200 marks per
‘annum, on pain of forfeiting it, with its apparel, % any
mmwdm it Byiu& 3 Hen. VIIL c. f3.the
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qualification was raifed to 300 marks, andall licences granted.
before that aé are declared void. Hitherto the ftatutes
were confined to crofs-bows 3 but ftat, 6 Hen. VHI. c.13:

prohibited {hooting either in crofs-bows or hand-guns
which latter, probably, were juft come into fathion : bes
fides forfeiturc of the inftruthent, there was a penalty of
1ol : no man was to keep fuch inftruments in his houfe
on pain of imprifonment, and a pemlty of 1ol.  All pla-
cards were declared void; and the offence was to be exa«
mined before the council, as well as before juftices of the
peace. By ftat. 14 and 15 Hen. VIIL c. 7. the qualifica-
tion was lcflened so 100l. per ann. in 3 man’s own right,
or the right of his wife ; and the penalty was lowersd to forty
fhillings. Al placards were declared void.. Some fmall
variation was made in this regulation by ftat. 25 Hen, VIIL.
¢. 17. This, like the former adls, declared void ull for-
mer placards.

Trese were followed by ftat, 33 Hen. VIIL «. 6.
which repealed all the former laws, and is the principal a&
upon this fubje®. The chief regulations of this aét were
thele : the prohibited inftruments here mentioned are the
crofs-bow, hand-gun, hagbut er demihake; and they were
fot to be uled or kept under penalty of 1o0l. unlefs by a

having s00l. per ann.  But hand-guns that were
wot full a yard in flock and gun, and bagbuts and demi-
hakes not being three quarters of a yard, were forbid to all
perfons undes pain of 1ol ; and perfons having 100l per
ann. aight take fuch thort infiruments, or any crofs-bows,
from pcmmmm This a& contains a number

m#ﬂwdmﬂwnﬂ

banks with hand-guns of a proper Jength,

Tnmfarpmiﬁon was made for. ﬂnuwf.
weapons. Meantime, the legiflature

ukatnmul-: ugﬂwmﬁrmng&twﬁ of

the




the long-bow.  As the former courfe of als had an eye
to the unlawful deftruction of the game, the latter kept in
view the many unhw{gl games in which the people in-
dulged themfelves in prd'ercncctothnur&lmngmthe
long-bow : fo that as the former were a fpecics of game-
laws, the latter were a@s abainft gaming. The firft of
thefe alls was ftat. 3 Hen. VIIL c. 3. which a& was
made perpetual, and the policy of it purfued by flat. 6
Hen. VIII. ¢ 2. but both thefe were repealed by flat.
33 Hen. VIIL ¢, 9., This ac is fill in force, and; as
it contains more general and effe@ive provifions than
any later flatate, for fupprefiing public gtmmg-houfes.
it is particularly werthy of notice. '

Tais a purports to be made in confequence of the
complaint and petition of the bowyers, fletchers, ftringers,
and arrowhead-makers ; and it enated, that every per-
fon, not being Jame or decrepid, withia the age of fixty (ex-
cept fpiritual perfonsythe judges and juftices of affife ), fhould
ufe and exercife fhooting in long-bows, and have a*bow
and arrows continually in his houfe for that purpofe.
Fathers and governors of thofe of tender age were to
teach them to thoot 5 having for every male child of feven
years old in his houfe, till he was feventeen, a bow and
two fhafts to induce him to learn. Where fuch ygung
people were fervants, their mafters were to abate out of
their wages the prices of fuch bows and arrows.  After
feventeen years, fuch young perfons were to provide
themfelves with 2 bow and four arrows. If any father,
or mafter of a family, or fervant, failed berein, he was to
forfeit fix fhillings and eightpence. Thefe provifions are
followed by feveral about building butts, the prices of
yew, and other bows: and all breaches of thefe regula~
tions were made cognifable by the juftices infdlommd
ftewards in their leets.

- 'TrEsE are foliowed by the regulations about ur&wﬁd
gluica, which are a¢ follow : No perfon by himfelf, or
Us his

L]
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his férvant, or other perfon, for his gﬂu, inv!rv,’orilﬁng :
was to keep, have, hold, occupy,eieﬂﬁf e OF maintain
any ‘common houfe, alley, or plice of bowling, coyting,
cloyth-cayls, half-bowl, tennis, Jicing-table, or carding,
or any other manner of game prohibited by any ftatute
heretofore made, or any onfawful game hereafter to be
invented, on pain of ‘forfeiting, for every day of keeping
fuch place or fuffering fuch game, forty thillings ; and
cvery perfon ufing and haunting fuch houfes and playsy
and there playing, for every time fix fhillings and eight-
pence.  Every placard to keep a common gaming-houfe .
contrary to this at, was to fpecify the game and perfons
to play at it, or was to be void ; and perfons obtsining
fuch placard, before they putit iuto exccution, were 1o
find fureties not to ufe the placard contrary to this ftatute :
but thefe placards were declared void by a fubfequent fta-
tute,  Jultices, mayors, and other head-officers, are
authorized to enter into houfes where games are fufpeéted
to be excrcifed contrary to this aty and to arreft the
keepers and perfons there reforting, and keep them
in prifon till they refpectively find furcties not again to
offend.  Such head-officers are direfted to make fearch
weekly, or, at furtheft, once a month, for fuch” houfes ;
andyif they negleCled for a month, they were to forfeit
forry fhillings.  No artificer, hufbandman, a
journeyman, labourery or ferving-man, was to play at
tables, tennis, ‘dice; cards, bowls, or any ather unlawful
game, out of Chriftmas, under pain of twenty fhillings
for-every fuch offence. At Chriftmas they were only
torplay in the houfes or in prefence of their mafters.
None, at any time, were to play at ball in open places,
out ‘of 3 garden, or ofchard, under pain of 6s. 8. All
Wh where unlawful games were exercifed,
ﬂdrwi l’bere uemwmwa;m

AR ;
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allowing mafters to licenfe their fervants to play at cards,
dice, or tables, w:ﬂnhem, ‘or with any other gentleman,
in their mafter’s houfe or prefence ; the other allowed any
nobleman, or perfon, having 100l per ann. to licenfe
his fervants, or family, to play within the precinétof
thd-rhoufu,gardem,orordwds, at cards, dice, ta=
bbt, bowls, or tennis. All other ftatutes again{t unlaw-
ful games were repealed, fo that this act becamc the code
of law upon this important article of Police.

~ T laft penal law made in this reign was for the pu-
nifhment of an offence which had been encouraged, if not
occaﬁoned, by the many bloody laws concerning treafon
which had gone before it ; and may be reckoned as one
very ftrong inftance of the ill' confequences attending a
multiplicity of penal laws. Many evil-difpofed perfons
availing themielves of the then ftate of things, when al-
molt every public offence was treafon, and every treafon
was infallibly punifhed -as the law direcled; had endeavour-
ed to bring thofe whom they difliked under fulpicions, by
dropping papers conveying accufations of crimes againit
perfons by name. . To reprefs this abominable praétice,
it was by ftat. 37 Hen. VIIL. c. 10. ordained to be felony
without clergy for any perfon to make; or caufe to be
made, a writing comprifing a charge of treafon,
leave it in an open place where it might be found ; uni
the party fo doing fublcribed his name to.it, and withia
twelve d‘ﬁ‘w in perfon before .@,—‘m or, his
council, and there affirmed the truth thereof, and did his
endeavours to prove it. A provifion of this kind. was
never more neceffary thao at this period; although the
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#NW this mode of information,

it inflited a proper punifhment on the worft fpecies of it,
MMMM*&MM
the lives of others, this a& fo far purfucd the fpiri
old lzw, which adjudged to deadt fuch perjured S:m,
F i ey -
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CH AP as, bytheir falfe oaths, had :ﬂ”e&ddumi&m mi
m exceution of an innocent man®,

VERT VAL Twe remaining ftatutes of ﬂufmgnwhmh any way
affel our criminal jurifprudenge, are fuch as were con-
trived to bend and accommodate the proceedings at com-;
mon law, fo as to facilitate'the trial, and infure the pu-
nifhment of offenders ; fuch as extended the common-law
trial to cafes which were before cognifable by another rule
of determination ; fuch as inftituted or altered fome new-
invented tribunals of criminal juftice; and, llﬂh, thofe
that deprived many offénders of the benefit of clergy and
fanttuary.

Tue firft a& that made any change in the courfe of
eriminal profecutions, is ftat. 3 Hen, VIII. c. 12. Com-
plaint had been mide, that fheriffs and other officers re-
turned jurers for the king, who would readily perjure
themlelves for corrupt purpofes. To remedy this, power
was given to juftices of gaol-delivery, and of the peace,
to reform the pannel, by putting in and taking out of
names : this was confined to juries that were to enquire
for the king. The next was ftat. 4 Hen. VIIL. c. 2,
which has been before mentioned as taking away clergy
from certain offences. The fecond claufe of that a&m:

- pointed againit an abufe of the plea of fan&uary, when
felons ufed to alledge that t!wyhndbamukcuoutoh
privileged place in fome foreign county in order to delay
the trial, which by law ought to be in fuch alledged county.
To prevent this, it was ordained by this al, that fuch
foreign pleas fhould be tried by the jury of the county that
was to try the felony. This a&t was temporary, and hav-'
ing expired by the meeting of a new parliament in the 15
of the king, was fevived and made perpetual by flat. 22
Hen. VL. c. 2. Another devife to elude juftice was,
Tor and ﬁlnu, upon mw 0 re-

‘?-&.ﬂ vol. I1, 353.
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move themfelves and their indictments befare the king's ca B
bench, which could not afterwards remit them into the

county, till ftat. 6 Hen. VIIL c. 6. gave the cousrt that m
authority to remand both, and to command the juftices of >
gpul-d&wy, of the peace, or other, as the cale might be,

to proceed thereon. By ftat? 23 Hen. VIIL c. 13. the

challenge of a juror, in trials of murder and felony in

cities and towns corporate, for want of frechold, was taken

away,

Arrer fo far deviating from the old rule which govern- i of trea-
ed trials, as to make an incidental circumflance triable in a f:““‘:l"::“""
foreign county, the pdrhament ventured further, and
mﬁngﬁam committed in one county and place triable in
amh To remedy the diforders fuﬂowmg from the
relaxed ftate of the judicial ceconomy in Wales and its
marches, it was enacted, as has beep related, by ftat. 26 Hen.

VIIk. ¢. 6. among other regulations for the reformation

of judicature there, that coiners and felons within any
lordthip marcher of Wales fhould be tried in the next
Englifh county ; and when thefe lordfhips were divided
into counties, by ftat. 34, 35 Hen, VLI c, 26. it was
declared ¢, that this provifion fhould ftill continue in
force. o the mean time it had been enadted, by ftat.

32 Hen, VIII, c. 4. that all_treafons, and mifprifions of .
trealon, committed within the principality of Wales, md
m _marches, or whesefoever the king's writ runncth not,

| be tried by a commiffion of ayer and termiper where~

Jaever,the king {hall appoint.

. Tus palicy of trying trcafons in, ﬂ‘l’ cmy‘thi}m and committsd
king fhould pleafe to appoint, iad been fisit begun by fipy 0t o (o
26 Hen. VIIL. c. 13. which cnadled, that any qﬁnq:
made treafon by that aét, or that was before held treafon,
Wﬂ&ﬁ.&m of the realm, in any outward
. mw of in fuch ;wnryof,lhc %lm,

e l]..‘-
2w and
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CH AP and before fuch perfons, as it fhould Mﬁwtmg{:w
m appoint by commiffion : and to enforce this new met od
HENRY Vil of proceeding, it was alfo enalted, that pfocefs of out-
lawry againft offenders in treafon being refident out of
the realm, or:nanypambcyond ‘the feas, at the time of
the outlawry pronounced, fhould be as good and valid as
if they were within the kingdom at the time.  The pro-
vifion of this act was extended by ftat. 35 Hen, VIII. c. 2.
to offences bereafter, to be made or declared treafon, mif-
prifion or concealment of treafon ; and it was added alfo
by this laft fatute, that peers fiould, notwithftanding, be
tried by their peers in this cafe, as well as in others ; left
the novelty of this proceeding, enacted generally, fhould
be confidered as fo far excluding peers from their common-
law trial, ’

WEe here fee the fleps the legiflature made in the intro-
duction of this novelty of foreign trials.  Firft, coining
and felonies committed in Wales and the marches, were
to be tried in the mext Englith county, by ftat. 26 Hen.
VII. Next, in the fanie year, it was ordained, that
treafons committed out of the realm might be tried in any
county. About fix years afterwards, it was enaéted by
ftat. 32 Hen. VIIL. that treafons committed in #Fafes
fhould be enquired of in any county: and now, in the
next year we find two ftatutes which direfled, that trealons
or murders done within the realm, might be tried in
azy county the king (hould pleafe to appoint, The next

to thefe is ftat, 33 Hen. VILIL. c. 20. concerning trials of
funatics who had committed treafon, of which we fhall
ﬂgg\qnhmaﬁag After this is chap, 23, of the fame
fatute, which ordained, that any perfon being mhmd
before the king's. council, or three of them, upon
-.auh, mifprifion of treafon, or musder, wm

&lled the fime, o was violenlly, fufpedted, fhould be
by a commiflion of W«dtmwmr in fuch fire

ar ﬂ:ould be appointed by thc In fuch m
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chillenge o of 3 juror for wat of a‘hﬂfﬂanffortyﬂﬁf- cm
lings a-year was taken away Pu:mpﬁmychalkuge m
m.a, &mﬁtmm, to b:a.l-l!pwed in no ¢afe of high-trea-
fon, or rmfpnﬁon, There was the like faving of the right
of peers in this, as had been ingthe former act,
_ Tug fawte for the trial of Junatic traitors, juft alluded
to. has more remarkable circumftances in it than thofe
concesning the locality of trial ; and is a cruel inftance of
the anxiety in the government that no offender fhould, by
any poflibility, efcape punithment. It direed, that if
any perfon was of found memory, when examined before
du.hngfs council on a charge of high-trealon; and after
his examination and confeflion thereof, he fhould happen
to full to madacfs, orlunacy; yet, if it fhould appear by
the teltimony of four of the council, that he was at the
time of examination of found memory, a commifion of
eyer and terminer might be iffued into any fuch fbire as the
king leajedy where the offender was to be indicled and
argaigned in bis abfence, witnefles heard, verdi@ found,
judgment pafled, and the party to be executed thercon, as
if the procceding had been in his prefence.
Ir the fimplicity and moderation of our old law was
violated by the many new-fangled treafons and other penal- .
" ties enaéted in this reign, the candour of the antient method
of trial was not lefs deftroyed by the extravagant innova-
tion of this ftatute ; nor was that which we mentioned
next before, very compatible with themgm!mdmupm
M&odﬂmm founded.
* Tugse laft-mentioned ftatutes, as they took away fome
of the great advantages derived from the ml by jury,
tended to reftrain it; unlike that act which made m..
committed out of the realm capable of being tried
mhmm which fo far contributed to im ao
a new fort of offenders the benefit OF this tribunal. The 5.4 o
ﬁumg)cﬁlddlhumwhlchmﬂepmqm g
guble by a jury, in a procecding at common law, This '
; alt
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CH AP a8 wasmade in the following ynr, upoulhe &m ‘i&
XXX ad withthe (amie defigns.

MENRY VI,  TrERE were two flatates made for ;he trial of pirates

and robbers on the fea, ftat, 23 Hen. VIIL. c. 4. and 28
Hen. VIIT. ¢. 15. containipg the fame provifions in every
refpe@ ; with this only difference, that the former allowed
three of the commifiioners to be a quorum, the lateer re-
quired four. All piracy, theft, robbery, and mm'derﬂ
the fea, were herétofore tried before the admiral, his
nant, or commiffary, according to the courfc of the €ivil
law'; the nature of which is, faysthe preamble of the fta-
tute, ¢ that before‘any judgment of death can be given
<« againft offenders, either they muft plainly confefs their
¢ offence (which they will never do without torture qr
4 pains), or clfe their offence be fo plajnly and dlrt&ly
« proved by witnelles mdl&'cnr, fuch as faw their
« offence committed ; which could not always be got ;
“either becaufe they murdered thofe they robbed, or
“the parties who were ‘prefent at the fad, being fea-
“ faring people, were contmu.ally changing placc " Thefe
are the reafons ftated in the a& for recumng to 3
new mode of inquiry. It was therefore ordained, that
all fuclr offences done upon the fea, or in any haven, river,
or creck, where the admiral pretends to have jurifdi&ion,
{hall be enquired and determined in' fuch county #s fhall
be limited by the king’s commiffion, as if the offence
had been committed on land. Thefe commiflions are to be
dire@ed to the admiral, his liewtenant, deputy, and three
or four fuch other fubftantial perfons as fhall be named by
the Jord chancellor; authorifing them, or four of them at
the Jealt, to hear and determine fuch offences after the
:mme& the laws of the realm, incafes of treae
fon, felony, murder, robbery, and confederacies commit-
tedupon land ; with the fame order, procefs, judgment,
and execution': and plrfons convi@led thereby are to fuffcr
fuch pains of death, lofs of land, goods, and chpteels, as
if
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if ghey had been attainted and convifled of any treafon,
fclony, or robbery, without benefit of clergy or fanctuary.
This ftatute gives a common-law trial in a cafe which was
not bo&m cogpifable thercby, but only by the civil law,

HZ“ munsmuﬁ:nceb that law, as it was be-
fore this ftatute ; but i is.now fubje to forfeiture of
lands and goods, ‘like a felony. It is not made felony, nox
has it the properties of felopy., There is po corruption
of blood, nor are there any acceffaries before or after the
faék ; at leaft as the crime ftood upon this at; thoygh alter
ations to that effec haye been made by latep ftatutes©;
and it has been held, that a pardon of ali filonies does not
PR girncy '

_As the admiral had, by the common law, cognifance of
c:m on the feay the court of the conftable and mar-
fhal 5 heml and determined all offences committed on land
put of the realm : both thefe courts proceeded according to
the ciyil law; and the new regulations made by thefe three.
ftatutes relating to piracy and treafons done out of the
realm, in prefcribing thefe new modes of trial, fo far ex-
tended the jurifdiction of the common law ; and bave
therefore been held not to be repealed by ftat. 1 Ph. and
Mar, which ordained, that all trials for treafom thould be
according to the due order and courfe of the common law.

Tagre was a new criminal court erefted by ftat. 33
Hen, VIIL ¢, 12. to be held before the lord great mafter®,
orlord fteward of the king’s houthold ; and in their ab-
fence, before the treafurer, comptroller, and fteward of
the. Mar&ﬂfel. -or two of them, whereof the fteward of
the Marfhalfca was to be one.  They were to hedr and

**uwmnrnu‘n that the lord Geward of thé houfhold

s o e
A The grex efficer ""gfv*'ua'm oL, The' e

' G'l;u 4‘““ mdmwmnmu
L .‘;* lam VI, gﬂmmﬁ
‘l..’l': : d:.tcrnum
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{ is%&.r &urhﬁmaum.rms, mifprifions of treafon, murddYs,

l\',
 RENRY VIl réafon whereof blood was fhed, mﬁxinmyd'thepatatu

ters, bloodfheds, mdmi‘lmdnﬁﬁhngsby

or houfes of the king, while he was perfonally refident
there.  The enquiry was to be by a Jury of yeomen offi-
cers in the cheque-roll. The ‘punithment of malicious
firiking and bloodhed was, that the right hand fhould be
firuck off ; and, ¢ for a declaration of the folémn anddiie
« circumftance of thie cxecution,” as the flatute fays, it
affigns {pime part in this bloody rite to almoft every-officer
in the houfhold ; which is faid by the a& to have been a
ceremony of long time ufed and accuftomed. Tt probably

- weas fo 3 for the ceremonial feems to outdo even all the ex-

quﬁa-.ncﬁ of penal legiflation which we have before re- .

Jated in this remarkable reign. The a& direfts, with

great precifion, that'the ferjeant-furgeon is to be prefent
1o fear the frump, when the hand s fricken off ; the fer-

“eant of the pantry, to give bread to the offender after the
operation ; and the ferjeant of ‘the cellar, with a pot of

red wine to givéhim to drink’; the ferjeant of the w Vs

with clothsy the yeoman of the chandry, with feared

cloths ; the mafter-cook, with a' drefling-knife, !"Im is

to deliver ¥ to the ferjeant of the larder to hold- it upnght

during the exccution ; theferjeant of the ‘poultry, witha
cock to-wrap about the ftump ; the yéoman of the ﬁl&y

with a pan of coals to heat the fearing-irons ; “and the fer-

jeant ferror, 1o bring the fearing-irons ; thegroom of the

falcery, with vinegar and cold water; and laftly, the fer-

jeanit of the wood-yard to bring a block, witha betel, afta-

ﬁ,«-ﬂﬂ’w& ‘to-bind the hand upon the block till execu-'

tion is done, 7 &mﬂhty, which probably was defigned

“to fhrike the whole houthold, and prevent the
-m,smarmm to punifh, founds more like the or-
dirance of mmuw& W

than the of % wife and polifhed nation. is.

ba:lm‘o.nju we arc informed, wc&a:ﬂy exe-

: : cuted
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mﬁtﬂag@n% This was in 33&:1.\(&1-
and probably was a proceeding under this act of parlia-
ment’. It fhould be remembered, that this is a different
tribunal from thatereéted by ftat. 3 Hen, V1. c. 14 *.which
;mhmmﬁem@, treafurer, and comptroller,
for felony in confpiring the death of thehng, any lord,
or privy-counfellor. -
MMJWMW mdmmgn
m of ‘offences againft certain fatures.
“Fhefe were numerous and various; and yet hardly deferve
notice. Among thefe may be reckoned the following.
By flat. 21 Hen. VHL c. 20. an alteration, ‘which has
been noticed in another place, was made in the confhituent
‘members of the ftar-chamber. By ftat. 31 Hen. VIIL
. 8. a particular juridi®tion was. frumed to enquire of
thofe who difobeyed the king’s proclamations, which was
again qualified by ftat. 34 and 35 Hen. V1L c. 23, The'
rial of this offence was to Be in the ftar-chamber, before
certain great officers of ftate enumerated in the firft ad ;
‘but by the latter it was to be before any nine privy-coun-
fellors, two of whom were #o be the thancellor, treafurer,
prefident, *privy-feal, chamberlain, sdmiral,Sor a chiet-
m- By flat. 31 Hen, VL @ 14, the ot of the fix
..&Inedue&un was given IUMMHS

cm"e.

e

“‘wdﬂu&;mﬂi this underwent fome change

by ftat. 35 Hen. VIII. c. 5. By the former a& commif-
- fions were to be awarded to the bifhop of  the diecefe, his
changellor, commiffary, and othess, to enquire of thofe

offences.  Jullices of the peace alio, in their (cfiiops, and

w the of twelye
j. ME gur, umttq be p:?:

T B Pt * v
‘_“*Vo;‘.‘f?.‘-" il =X . peace,

Fana - . )

a prefensment or indictment found by
Mmm 3u£hcc; & the
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peace, or of oyer and terminer; and thefe were to be
found within one year after the offence committed.

A Rre1oy fo fruitful as this in penal laws, did not
want expedients for putting them in force. To anfwer -
this purpofe more effelually, the common-law. proceed-
ings were varied, mmﬁoni of a -new fort were framed,
and new methods of examinations were devifed : all this
cohtributed to introduce mnch novelty and  confufion.
Mauch of this confufion and moft of thefe novelties were
removed. by the great repealing ftatutes 1 Ed. VI, and
1. Mar. and 1 and 2 Ph. and Mar. . While thefe innova~
tions wege multiplying, we are pleafed to find fome regu-

. lations refpecting the antient tribunals. It was in cons

formuty withaformer ftatute * declared, by ftat. 33 Hen, VIIL.
¢. 24. that no juftice, nor other man learned in the laws of
the yealm, fhould exercife the office ofjuﬂ:tce of affife in
the county where he was born, or then inhabited, By ftat.
. VIIL c. 10. the juftices of the peace were sequir-
to divide themfelves, two at Jealt, into every bundred,
and hold a feffionffor fuch refpeclive divifions, fix weeks
before the quarter-feffion, to enquire of vagabonds, giving
of liveries and badges, maintenance, embracery, unlawful
games, and other offences, and hear and determine the
fame: Bu:thuﬁxwe*sfeﬁmwufoundw&mohur-

_ thenfome, and was repealed by flat, 37 Hen, VIIL e 7.

which direted the juitices to take cognifance of. aIJ,M
offences at their quarter-feflions.

W gnow come to confider the alterations muhmdn
law-of clergy and fantuary. The adls upon this head

 are fuch as either take thole privileges from certain

offenders, or fueh as make any regulation concerning pera
fons who were ftillto be indulged with them. In order to
dhew the fteps by which the legiflature advanced in abo-

: hu:mg:tw{e exemptions from the procefs of criminal

jultice, it w;li%pth[.s, the cleareft method, to take a
. &u.lna:.n.c.a.ull‘.ﬁ.ﬂl.m '
' view

+
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¥iew of them all together, in the order in which they were

pafled.
THe taking the benefit of clergy from certain offences

7

C i AP,
X,

mﬁ'_ VL

had been begun in the laft reign, when it was taken from The beneft of
the defertion of foldiers, md from petit-treafon?, It Clesgy biken
was thought proper now to purfue the fame courfe with. ™™’

robbers and murderers, who, fays the preamble of the fla--

tute, “bear them bold of theiv clergy; and live in manner
“ qwithout fear or dread ;" for reformation of which it was
emadted; by ftat. 4H¢n VIIL c: 2. that all perfons com-
mitting murder or felony, in any church; chapel, or hal-
lowed place ; or who of malice prepenfed rob ‘or murder
any perfon in the king’s highway, or rob of miurder any
perfon in his houfe; the owner or dweller of the houfe, his
wifey child, or fervant, then being thereint and put in fear
or dready fuch perfon fhall not be admitted to his clergy:

There was an' exception in favour of thofe in holy or-

ders,  This a& was only temporary, in order to try the
temper of the people, as to fuch innovatiens upon the an-
tient fuperftition of the realm: it was to laft only to the
next parliament; The manner in which this ftatute was
received by the clergy, will appear from a tranfa&tion which
we fhall relate at length: it will be thence feen with what
zeal and what arguments they maintained this claim, even
at the period when it was fo near its final  diffolution ;
and how far they had weight, even with this abfolute mo-
narch, to fufpend, for a time, the effect of his refolution
to abolifh their privileges. o

L

- In the 7th Hen. VILL. while the parliament was firting;
'mmwwmmmmmaw :

clared to the peopley that this act was contrary to the law
of God, and the liberties of the church ; and that all thofe
who were parties to the enacting of it, had incurred the

cenfures of holy church. Inw:-ﬁhudtclwm he, -

fhewed them a decree which promoun tam minores
_guam Mﬂ ordines funt /nm, _md serefore, thac all

% ¥Suat 9 Hen. VILc, 1. fiar, 14 Hen, VIT, ¢ 7. Vid qant. 136,
' X2 : who

-
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 CHAP  who had received any kind of orders, were exempt
b h_, from temporal punifbment pro caufis criminalibus, before
RY VHL the temporal judge. ‘This critical time for fo open an at-

] tack on the legiflaturé was probably chofen, in orderto
| prevent a revivor of this ftatute, which, by the terms of its
continuance, Imlnowupared. Such conduét was noticed
by the king, who, at the inftance of feveral temporal lords,
- and members of the boufe of commons, refolved, that the
| point fhould be fully and folemnly debated before the
' judges, and the king’s temporal council™. There was ac-
cordingly a mecting held ut Blackfriars ; and there ap-
- peared feveral divines and canonifts to' argue the matter
P on both fides; for the king and for the clergy. Upon this
m“‘;gm" argument, it was thought that thofe who fpoke for the
bafore the temporal power had the advantage, and many prefled that

Npac. the bifhops fhould be required to ufe their authority with
‘ the abbot, and*make him recant what he had preached 3
; bliethey ftrenuoufly declined it ; and faid, on the contrary,
that they were bound by the law of holy church to main-
tain the abbot’s opinion with all their power : and thus
the matter refted for fome months, without any thing de-
cifive being concluded upon.

Au’mmdcni.foon happened which revived this queftion,
and brought it once more to iffue in a more folemn manner.
ﬂa&w Horfeyy ‘chancellor to the b:fhop of London, had
caufed one jdﬁn Hunne to be taken up on a charge of

; berc‘fy, and had committed him to the Lollards tomsr! as it

X was called, in St. Paul’s.  Soon afterwards this man was
found hay "75“5% 'ehn'hber 3 and a fufpicion of murder
 féllupon the gaoler and Morﬂvﬁ “This was increafed
. ‘By'ﬁefot’ iking refuge in the fan@uary at Weftmin-
: m, and. e world were fatisfied of the juftnefs of their

' ‘the coroner™s inqueft found them both
L Wtrﬂ' ﬂié iﬁﬁdu'. Mt this mdi&”w given, the

. Nuuilqn’mfdd’dr_q. Ksilw, 181,

¢

bifhops,

g == 'B—m :‘W‘&;’E"",‘?‘T V ? ?"" _l-l‘
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bifhops, perceiving what courfe the affair was like'y to take;
and forefeeing the confequences it might be produtive of,
fince the late difpute ar Blackfriars, thought they would
make their ground mote ‘fure, by ftriking the firft blow;
and therefore they fummoned Dedtor Standify (who was
the principal of thofe who had argued at the late meering
againft the exemption from temporal jurifdiiion) to ap-
pear before the convocation.  Here they objeéted to biin,
that he had maintained certain opinions which were con-
trary to thofe taught by holy church.  The particular ar-
ticles were exhibited to him in a formal bill by the arch-
bifhop of Canterbury, and were none other tham what had
been the fubjet of controverfy at Blackfriars. The Doc-
tor, finding that they meant vo make this a matter of herefy,

s,f’i

GBA?K

W

i

‘applied to the king for protection againdt the perfecution of

the clergy; which he had excited only by his zeal for main-
taining the temporal authority of the king’s courts.. The
clergy alfo addreffed the king 3 protefted that they didnot
proceed againft this man for any thing he bad faid at the
conference in behalf of the king’s power, but for doélrines
advanced at certain leétures fince ; nnd adjured the king,
by his coronation oath, and as he would avoid the cenfures
of the church, to aflift them in their enquiry. The tem-
poral lords and the judges, with the commons houfe of
parliament, in their turn addrefied the king, and prcﬂ'ed
himby the like obligation of his coronation cath,
tain his temporal jurifdiction, and give all affifk
Doctor Standifh, who was attacked by the malice of the
clergy, for advancing what was the fame in a@ghc
had urged in oppofition to the fermon. of the al
4@&Wmmm=ﬁ:&ﬂ:jr :hggmu

ﬁempﬂ‘#jdgﬂ, as ufed :h;-mm WVery
Mmma,wmma the
| o 1R . X 3 £ church,
. ¢
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.' € H AP church, Henry once more called an affembly at Blackfriars,
confifting of the judges and all the council, aswell thofe of
m the fpiritualty as temporalty ", and certain perfons of the
B parliament. - There the bill againft Doflor Standifh was
read, and the whole matter again fully difcufled. The fub-
ftance of the arguments on both fides, at the former affem-
Bly and at this, was as follows :
THose who mdintained the exemption of the clergy
, from temporal jurifdition in criminal cafes, infifted on the
papal decree before-mentioned. They contended this was
exprefs, and all perfons who were of the Chriftian religion
were bound to obey it, under pain of a mortal fin; and
thevefore, that the putting of the clergy to anfwer for of»
fences before the temporal tribunal, was peccatum in fe,
They faid, the privilege of clergy was eftablifhed by the
exprefs command of Jefus Chrifty in thefe words, nelite
tangere Ghrifios meos 3 and every law of man which mili-
rated with this divine command, was damnable in itfelf ;
and therefore, they again concluded, that bringing clerks
before the temporal courts for crimes, was peccatum in fe,
They faid, that the temporal judge could no more juftify
the arraigning his fpiritual father, than he could juftify the
arraigning his natwral father, which would be a breach
e of God's exprefs commandment, “ Honour thy father,”
&c. which words extend as well to the fpiritual as. the
natural father ; and no difobedience of the fonmhuhug
this law oould be juftified by u,l'n;e or cuftom,
“To this it was anfwered, that the fat, 4 Hen. VI
" mdxﬁ m;gnm of clerks before the temporal judges,
3 T ‘ﬂe'ﬁhiﬁehﬂfﬁﬂoﬂuﬂﬂw liberties of

o st

U s A mﬁwqupw u*-_ﬂ.'s-
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‘that fach a conclufion thould be made ; for there is an-
‘other decree of equal authority, which requires allbifhops
‘to be refident at their cathedrals at every feaft of the year,
tho’ we fee that the greater part of them never comply
with it. Befides, this decree was never received in En-
gland, and therefore canndt bind here ; and the ufage,
both before and after the making of it, has always been to
thecontrary. ‘That before the time.of St. Auftin, mar-
riage was permitted topriefts ; but then a decree was
made to forbid it : and becaufe this decree was received in
England, as well as in many other places, therefore it be-
came the law that priefts fhould not marry. But in fome
sparts of the world this law was never received ; as among
Chriftians in the Eaft, where priefts had always been allow-
«d to marry. In like manner, this decree, never having
‘been received here, was of no binding -authority, T'hat
the words nelite tangere Chriflos meos were not fpoken by
our Saviour, but more than a thouland years before his
time by David ; and that the “ anointed ™ there fpoken of
were the true believers, as contra-diftinguifhed from the
unbelievers, who at that time were very numerous in
Paleftine.  As to the interpretation put on the fifth com
mandment, they faid, that it would be no breach of it for
the fon to arraign his natural or fpiritual father; and if
they fhould both be convicted, he might commit his {pi-
. ritual father to the ordinary, and refpite judgment againft
his natural father, and yet be in perfect obedience to the
commandment, But admitting, for fake of argument,

-
b,

a

CEA‘
X,

M the temporal judge could not juftify the arraigning -

his fpiritual father, the argument would not hold, nor

prove that he might not exercife the hkejudldal authoricy

over all other clerks ; for every clerk is not his fpiritual
father. anver, after all, they faid, this commandment

was 1ot to be uhamthehmsl fenfe here pug upon it;

_but was to receive a reafonablg interpretation accbrding ta
the, fubject matter.
3 X 4 Tuesz
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THEsE are ftated to be the arguments ufed by both fides
mth;sfamsmmﬁ. Upon thefe the judges gave their
Y VAL opinion ; which was, Mth* ‘of the convocation who
, Imlagreedtoﬂwqmgufi)msm&phﬁw
A A pramuiire. . Afterwards, the fame perfons met.at Bay-
e nard's Gafile, in the prefencetof the king 3 when cardinal
Wolley, in the name of all the clergy, threw Mimfeif at
the,lgmg?s feet, and making an humble pmuﬂ:mmin
maintenance of the clergy’s claim fo exemption in crimi-
nal cafes, be conjured the king to fufpend his decifionaill
the matter had been determined 4y the Pape. e arch-

btﬁop of Canterbury joincd in the fame prayero. Vbedking -
faidy that they had not anfwercd the arguments of Dodlor

Standidh 3+ and added wish iirmiehs, % Byithe opder and.
« fufferance ol God we are king of England 3, and the

1

Y

E' m“i"“" f“' « kings of Lngland who have gonc isiore, us never had any
j “ fupprwr but God alone ; and the:dore know, that we
E; “ mﬂmﬁlmn uhcpgh: of our crown and wemporal juif- -
e uwgﬂ 1 this point as o others, inas amplea
B ﬂmp,mrgq our predeceffors beve done before us., . And

« a5 to,?mr decrecs, we are well aliured, that you yous-

« felyes of the fpiriualty ack in contradiction to the words.
«of wany of them, as_has been fhewsn you by fome of

" our [pirital counfel on this occafion ; «nd befides that, -

*¢ you interpret your decrees: at your pleafure ; .therefore.
« m will not cnngwm to your will a.nd mm
; g & : rril




ENGLISH LAW,

pleaded not guilty to the coroner’s inquifition, the king’s €
attarney confefled the ples, and he was difchargede.

THE clergy feem, in this inftance, not to have loft T

any part.of 'their wonted felicity’ in contending with the .
fecular power : -they appear to have gained a viétory in the *
decifion, however they might have failed in argument. It
is probably to be afcribed to the zeal of the clergy difplayed
en this occalion, that a ftatute founded on good fenfe, and
fo neceffary for the public fecurity, was fuffered to expire:
norwas it till the king had declared hoftilities againft the
whole papal authority, that the parliamnn'ventured again
to abridge the privilege of clergy.  This was in the 23d
year of his reign, when clergy was taken from murder
~and robbery in certain circumftances: but previous to
. thaty two'aéls were made refpecting abjuration and fanc-
tuary, of which it will be neceflary firft to take notice.
Tue privilege of fanctuary underwent a like difeu(lion
withthar of clergy. On the ocealion of a claim of this
forty “made by the prior of St. John's, the general queftion
,of fancteary was brought before the councily in 11
Hen. VI The king himfelf was there prefent, and ex-
preffed a doubt, whether it could'ever have been the defign
of our antient kings and popes, in their grants of fanc-
tuary, to give that privilege in cafes of murder and larce-
ny committed out of the fanCuary fub fpe redeundiy all
which be judged to be anabufe : he there fignified his de-
termination that this privilege fhould be reduced o the
compafsof its original defign. Tt feems the abbot of Weft-
minfter, in conjunction with cardinal Wolfey, had fr
an oath to be taken by all ﬁn&m'y-pefﬁms, bvﬁ!ﬂé

* bound themfelves not to commit treafon of s
within ‘or without the fanduary, /i @, re
M'ﬁ:ﬁuﬁﬁim mfm&&u olth. '
coﬂ’- fiasd bg?s?‘fp?nud' comtfq: wjﬂq.

dﬂb"‘l Ty ..p&dk m:lc.b.bﬂhb. v
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fan&uary,
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places of fanfuary, therefore, became reforts for felons,
debtors, and delinquents of all forts, whnedveyl:udat
V1L, no fmall expence upon the plunder of the public *.

Wk fhall now fec what was done by the parliament
towards reforming the abules then complained of. It was
endeavoured, by ftat. ax*Hen. Vill. c. 2. to fecure the
departure outof the kingdom of all abjured perfons, It
enaed, that every perion who had taken fan€tuary for fe-
lony or murder, where he ought by law to abjure, fhould,
after his confeflion, and befare his abjuration, be maurked,
by order of the coroner, with a hotiron, on the brawn of
the thumb, with the letter A, that he might be known
for an abjured perfon. It was moreover provided, that
any felon or murderer who ought to abjure, refufing to take
his pafiage as limited by the coroner, fhould lofe the bene-
fit of his fanCluary, and be taken out and committed to
prifon, to be dealt with according to law. But the banifh-
‘ment of fo many abjured perfons began now to be thought
-not the wifelt policy ; as many able and expert artificers
and labourers were thereby furnithed to foreign countrics,
A new method of ordering thefe abjured perfons was
fruck out by ftat, 22 Hen. VIII. c. 14. which direéted
the oath of abjuration to be altered ; and that; inflead of
ub]urmg the xcdm, as bel'orc, fuch an oﬂ'end:r « thould
« abjure from &l his liberty of this realm, and from his Ji-
# beral and free habitations, reforts, and paflages, to and
 fram the_ uaiverfal places of this realm, which ap-
« pertained to the liberty of the king's fubjeds unde-
& famed " and having made this abjuration, he was to be
direfted by the coroner to any fanétuary within the realm,
‘which the offender fhould chufe, there to remain as @
ﬁ-ﬂrm-’aﬁﬂmd during his natural life, and to be
‘burnt in the hand, as dircted by the former ftatute.. ..lf

came ofﬁachfm&m:y,hem to fuffer
rﬁhgur::{ perfon retyming to the kingdom.  Such far
tuary -perfon committing any  petit-treafon, murdat, or

* Kelw. 188, ke

. ) MQ
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fclony ?,. enhunp oroutof fandluary, wmh&aubem- <
fit of fanétuary. Thus was abjuration pur upon a new
footing ; and fuch offenders as ufed to avail themfelves of
this privilege to elcape punifhment, were kept hereafter
within the reach of the law.

‘WHEN fuch provifion was ade for thednemﬁm-
ment of fanéuary-perfons, a like policy was purfuedinres Cprvjrne
gard to thofe intitled to clergy ; and thatbenefit wasalfo ta. certain ofiea-
ken away in many cafes where it was before enjoyed. This
was effefted by flac. 23 Hen. VIIL c. 1. an a& which

hadin view the ftat. 4 Hen. VIIL. c; 2. upon which

we have juft faid fo much ; and partly fome former Ratutes
relaiing to the purgation of clerks convi€t) The preamble
‘pecites the ftatute of Weftminfter rft, ftat. 3 Ed. L. . 2.
which enjoined bifhops not to deliver clerks indiéted of fe-
Jonywithout due purgation? : and fiat, 4 Hen. IV. ¢. 3.7
which ordained, that perfons convifted of treafon nat
againft the king’s perfon, and notorious thieves delivered
to the ordinary as clerks convi@, fhould not make purga-
gion, but be fafely kept in cuftody, according to a confti-
tution provincial to be made, but which never was made :
fince which, the ftatute complains, it continually hap-
pened, that perfons convicted according to law, and com-
mitted to the ordinary, “were delivered for corruption
% and Jucre;” or, % were fuffered to make their pur-
& gation by fuch as nothing knew of their mifdeeds.”
To remedy fuch abules, it was enated by this ftatute in
the following maaner: In the firft place, clergy was
‘taken away from certain offences ; and, in the next place,
fome provifions were made refpeting thofe who were flill

to enjoy the benefit of clergy ; which provifions were
M o rerider that benefit lefs: mifchievous than ic
hd-'lﬂ It was enadted, that no perlon found Fik,
'smm.g vm.c.ls

w ‘which gives fome M&m&ﬂﬂ.:g&

fanftuary-perfons lived in ¢ Vid, ant, vol, I, 240.

’_ M
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after the Jaws of the land, of perit-tredfon; for wilful
murder of malice prepenfed ; Ponﬁbmg of any church,
dnpé’l, or other holy places ; for robbing of ﬁy perfuns in
their dwelling-houfes 6r dwelling-place, the owrier or
dweller in the fame houfc, his wife, his children, or fer-
vants then being within, and put in fear and dread by the
fame'; or for robbing of any perfon in or near about the
hlghw'ﬂys, for wilfil Bursii of ‘ahy dwelling-houfes o
barns whersin any grain or corn fhall happen to be s nor
their ii,etmrs, procurors, helpers, maintainers, ‘or coun=
fellors, thall be admitted to the bepefitof their clergy,
except only fuch as are within holy orders, that is’ to ﬁy,
of the orders of fub-deacon * and tbove. :

As to thofe n the orders of fub-déacon znd ﬁmﬂ;
when delivered to the ordinary as clerks conviét of any of
the above-mentioned offences, they were in no wile 'to
$e fuffered to make their purgation, nor to be ‘fet at
Tiberty ; but-to remain in prifon during Jife, except they
found two f{ufficient fureties to be bound for their good
aﬁmm g. However®, the ordinary, if he pleafed, might,

by this adt, degrade fuch clerk convict, according to I!le

Yaws of the church; and fend him to the king's ‘bench,

where judgment of death might be paffed on him.

* By this fatute, 3 fevere blow was given to the benefit

of clergy, and to the perfonal immunity of the clergy

mgmm.l for thoggh they were not involved in all the
of this ad, and their lives were fpared, when they

'_; : dﬂiacﬂ':yet_they'ﬁekcoa—
-‘.Il‘-i"“ﬂ-.' TN 1&
linary fo plurm &
ﬁﬂ '23 Heu.i’fm c.'i’ M
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tention and fupport to render it effeclual m
But this a&, from the terms of it, c:aenéed onlysnﬁnch ot
perfonis as mﬁnnﬂg«dlyd’m the due courfe of the
law ; thercfore criminals, to pftvent their being /o found
guilty, would ftand mute, or by other means prevent a
verdict. Again, in cafes where a robbery or burglary
was committed in one county, and the thing flolen was
carried - into another, .the offender, if found guilty in fuch
other county, could not, under this a&, be deprived of
his clergy ; becaufe the jury could not enquire of the
robbery or burglary in the firft county, but enly of the lac~
ceny in their own. Thefe defects were remedied by ftat.
25 Hen. VIIL. ¢, 3. which ensils, that all perfons ar-
raigned for any offence mentioncd in fat. 23 Hen, VIIL
¢. 1. who fhail ftand mute of malice or froward mind, ot
challenge peremptorily above the number of twenty (1o
which number felons had been confined by a late ftatute) 3
or will not anfwer dire@ly to the indidtment, fhall lole
their clergy, in like manner as if they had pleaded and
been found guilty. And further, that perfons indicled
for flealing goods in any county, and found guilty, or
who fland mute, challenge, or will not anfwer as shove
ibed, fhall lofe thicir clergy, in like manner as if
faund guilty where the robbery or burgliry was com-
mitted.

THe fixth chapter of the fame fiatute made fodomy
felony ;*0r, as the ftatute exprefles it, © the detefiable
“and abominable vice of buggery committed with man-
s kind or beaft.”” -This crime, we have before feen, was
varioufly punithed by our old law *; but now it was: made
a common-law felony, and thofe who were convidied
th:rui' by verdi&t, confeflion, or outlawry, were to fuffer

¥ z2 Hen, VIIL c. 14. 3_mm-u.n.;p.
death
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death and forfeiture as felons 3 aﬂmm“
any. fuch offence; was to be admitted to his clergy : which
laft words go further than the former ftatute in defcribing
the perfons who fhall lofe their clergy; unlefs theysare t0®
be confidered as reftri€led by the foregoing; which con-
fines the penalty of death a¥l forfeiture to thofe convi&ted
by verdi&, confeffion, or outlawry. In the next year
an aét was made ¥ to extend the provifions of the famous
ftat. 23 Hen. VIIL c. 1. to Wales. Bl

CLErGY was taken from offenders in one or more in-
flances by other ftatutes. By ftat. 27 Hen. VL oo a1y,
clergy and fan&uary were taken from fervants i
their mafters’ goods within ftat. 21 Hen. VIII. ¢ 7.
After thefe various experiments towards the abolition of
clergy, the legillature now ventured further, and deprived
perfons in holy orders of the exemption with which they
were ftill indulged by ftat. 23 Hen. VIIL ¢. 1. and other
flatutes. For it was enacted by ftat. 28 Hen. VIII. ¢: 1.
that in all offences within ffat. 23 Hen. VIIL c. 1. ftat.
25 Hen. VIIL c. 3. and ftat. 25 Hen. VIIL. ¢. 6, (con-
cerning houfé-breakers and other offenders ftanding mute,
and concerning fodumy), perfons in holy orders fhall . be
under the (ame pains and dangers, and be ufed dnd ordemd
as perfons not within _holy orders: fo that real clerks
were now liable to s capital punifhment for fclony, as
well as nominal clerks.

THE remaining ftatutes concerning clergy are flat.
33 Hen. Vlll ¢. T. and 14. ftar. 33 Hen. VIIL e 12.
fet, 26, and ftat. 37 Hen, VIIL c. 10. which jtwo laft
we dhall defer for the prefent. The firft of thefe made it
H&uy to pradlife wirchcraft and mchanwent, under

_pretence of difcovering where flolen goods were to be

found ; and offenders of this kind, being hnfq*m.
#iétgll, were to lofe the privilege of clergy and fanctuary :

'hzsﬁm VIIL ¢ 12 !
A by &
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o mMm challenged peremptorily
nh:: twenty, or would not diretly anfwer, were not
dquiofchrgyhyxhcwords of this act. 1&.-‘!!!8 on
wthis acgount that future aéls made to take away clergy,
were more pnmmhr in ilmug all pofible inftances of
com&aonandmalmwhlchchryihou}d be loft, as will
be feen in the ftatutes on this fubject made in fubfequent
reigns.
. By ftat. 33 Hen. VIIL c. 14. perfons making pre-
tended prophecies, grounded upon coats of arms, badges,
fignets, fields, beafls, letters of names, or other fancies,
were declared to be guilty of felony, without benefit of
clergy or fanftuary : avery fharp law upon the folly and
delufions of mankind ; though a fit companion ‘to that
which went immediately before. 1t cannot be denied
that both thefe pradtices might be abufed to dangerous
purpofes; and, probably, fome experience of that kind
might have juftified the parliament in contriving fuch
fevere means of fupprefling them.

SiwcE the ftatute of Henry VIL it was proper thata
regifter of clerks conviét and attainted fhould be kept,
that fuch perfons might not have their privilege more
than once. For this purpofe it was enadted by flat.
34:md 35 Hen. VIIL. c. 14. that the clerk ofthe crown,
of the ‘peace, or of affife, within forty days, or, if no rerm,
within tweaty daysafter the beginning of the term following
the foﬁ.‘y days, any attainder, outlawry, or conviétion
was had, ﬂnll not only certify a wranfcript, in few words,
of t})cfﬂxhentmd proceedings, the name of the clerk,
ﬁiﬂ: time glld place, and certainty of the felony, to the
k,wgs I:m;h, there to remain of record ; but alfo deliver
g'm:ﬁlggch the indi¢iment to the ordinary to whom the
M‘m wpmntcd The clerk of the crown ia the
king’s bench was to receive themy and upon the requeft
.of any juftice of gaol-delivery, or of the peace, was to

cerify

‘f.i g-!‘

f y

i
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Certificatesalat~
tainder.
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e, CHAP certify the names of fuch clerks, w&h hmam
e conviction or attainder. L e s Wi e
Y viil,  Having gone -through all the flatutes that relate to
cﬁuau-yulaun clerzy, we fhall now return to the zﬁﬂt’férd"thlthng,
Sod from oetain of- 4 vake 2 view of the rqmminga&! nhmnti:eprmkge '
of fan@uary. The privilegtof fan@uary was taken from
all offenders in high-treafon, by flat. 26 Hen.VIl.c. 13*
In the following year alaw was made in aid of the re-
gulation which had been lately eftablifhed for the due
ardering and fafe cuftody of fanétuary-perfons.” Jt was
dire@led by ftar. 27 Hen. V1L c. 19. that all perfons
privileged in any fanctuary fhould wear a badge, and that
any perfon who appeared abroad, outof the fanéluary, with=
out fuch, badge, fhould immediately lofe his privilege, nm!-
be corhmitted to the common gaol. Such'prfm were
not to appear out of their lodging before fun-rifin
after funsfetting, upon pain of imprifonment ; m{ for
the third offence they were to lofe their privilege. That
the inhabitants of thefe privileged places might not look
beyond the limits of their confinement, in any cafe where
. ~ their neceffities could'be fupplied within, the governors n.f
" fach fanfuaries were empowered to hold plea of debt under.
: 40l. and of trefpafies and covenants between ‘privileged
o \  perfons and other inhabitants of the fanQuary. '
" NOTWITHETANDING this attempt to regulate the
ceconomy of fan&uaries, fome few yearsafter, it was thought
L more expedient to abolifh certaln of thefe privileged
placcl and not to allow thofe which remained to extend
. any 1mmunilyno offenders of a particular defcription. It
. was emacted by ftat. 32 Hen. VIIL. c. 12. generally, thar
all fan@uaries, except parifh-churches and their church-
“cathedral churches, hofpitals, and “churches col-
legiate, andall chapels dedicated and ufedas parith-chus .
. fhould be extinguifhicd and of no Bt But 7ells in

| ; : = Selk. 34

'

Somerfot-
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Jy L!#layﬂm, andjlnrbgﬂcr s were il to continue
plmcs of fan@uary. This a& was principally occafione dHENRY w_u.
by the diffolution of religious houfes, many of whichhad  ~ *"
privilege of fandary ; and the fcites of them would fill
have enjoyed the fame privilege, though the fociety which '
was to have the direftion and government of it no longer
exifted ; fo that great diforders would probably have en-
fued, if 4 like provifion had not been made.

It was moreover enafled, that the following offenders
no longer enjoy the privilege of fanétuary in any
ﬁlﬁe whufo_evq, namely, thofe whc; committed wilful
it , burglary, robbery in or near the hi hway, oc
ﬁz &miam the owner, his wife, chiMﬂ::':,,:g ferv{nts,
or any within the fame in fear of life; thofe who
were gmlty ‘of felonious burning of houfes, or barns with
corn 3 robberies of churches, chapels, or other hallowed
places, with their abettors and procurors ; and all thofe
from whom clergy was taken by any of the foregoing laws.
Several new_regulations were ordsined by this a& re- p:
_fpeing fan&tuaries. The chancellor was empowered to
appoint commiffioners to make perambulations, and to
fetile the boundaries of them. Not above twenty perfons
were to be admitted at one time into any fan&uary. Their
names were to, be' called over every ‘day, and if any
made default three days together, he was to lofe his pri-
vilege.

Tris was the laft law made in this reign

thefe unhappyob;eﬂs. who at this period feem to, and muft,
: ﬁ'mthemnnfthc thing, have buuwynmnb:uw,
and not to be managed but with great difficulty. The in-
ftitution itfelf, after all the care nfdwleﬁﬂm#hrgu-

-

h:r,mmuntmﬂ: evils, which never could ‘ o
died but by entirely abolifhing it, Thebeft part 8 the
~  Andiofleal of Manchefler, Chofler, by ftat. 33 Hen. VIIL, <, 15. .

Vox. Iv. Y > laws
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laws we have juft mentioned, was that which took away
this privilege from certain offences. Thefe fomewhat
abated the mifchief, till this rehck of fuperftition was quite
defbroged in the reign of James 1.”

11 may be thought, that a8 many of thefe ftatutes relate
to a fubjed which is now no more, 2 fhorter account of

_them would have been fufficient; but the fubftance of

them could not well be comprefled in a fmaller compafs 5
and if they deferved confideration in a hiftory of the
changes in our law, they deferved, at leaft, to be treated in
a manner that would render them intelligible. Tndeed, if
the confideration of a fubfequent revolution was to have
weight with the hiftorian, not only thefe ftatutes, but moft
of the many criminal regulations, on which we have juft
been fpending fo much time, might be configned to obli-
vion. For the fweeping acts of Edward VI. and queen
Mary repealed all the ftatutes taking away clergy, all thofe
for trying treafon in a way differing from the courfe of the
common law, and-all thofe creating treafons and felonies ;
and when thefe were abrogated, what remained to pofterity

.of!.hc penal laws of Henry VIIIL.?
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ENGLISH LAW. .

C H AP XXX:
H.oBiN:R f' VIIL

Ecafes for Years and a: Will—Leafes by Tenant for Life;
e Of Finey—Manner of fuffering Recoveries—Ulfes

o —=d Ule in Tail—Operation of the Statute of Ufes—

- Govenants to raife a Ufe—A Leafe and Releafe—Confiruc-

- tion of Wills—The Court of Chancery—Court of Re-

* quefis—Prefident and Council of the North—Aition of
Covenants— Of Affumpfit againfi Executors—Of Trover
—Dibt and Accompt—The Criminal Law—Of Trials
in two Gounties— The Ecelefi qﬂu‘a! Court—King and Go-
wernment—Bills of Attainder—Torture—Of the Statutes
-Of the Year-Books—Fizherbert—Saint Germain—
Rdy?n’l—f’rmrmg of Eaw Books—The R:g’:ﬂrr---
M f:tﬂasnm Fadcts.

HOUGH our courts, during this reign, furnifhed
. decifions upon almoft every queftion in the law, we
fhall only felect fuch of them as relate to the new points
then moftly agtated ; the alterations made by parliament
having taken up too great a fpace to allow us to erlarge
tnuch on this part of our Hiftory.
~ MANY queftions mngkafuofnriohhn&m
agitated in this reign; and fome were adjudged tpon fuck
fuflicient grounds, as to fland the teft of future examina-
tion without being fhaken. Of thofé which wese orly
agitated, but not decided upon; gas a dotbt upon % very
~eommon method of letting lands; whether it fhould be
conflrued a leafe for years, or at will ; this led to much en-
Y s . quiry

-
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~ Reafes for years where one had let to another to hold at bis own will ; but
sod at will,
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quiry into the nature of a Jeafe at will, and how it differed
from a term for years. '
_In the third year of the king aleafe came into queition,

it having been long laid down ¥ that aleafe at will muft be

at the will of both parties, it was held by three juftices in
the common-pleas, that this fhould be conftrued to be at
the will both of the leffor and lefiee ; for if it was at the
will of the leflee, he might keep it, perhaps, for his life,
contrary to the rule of law, which fays 5o freehold fhall
pafs without livery <.

Bur the oécalion when the properties of this fort of
leafc were thoroughly difcufled was in Potdyns's cafe, in
14 Hen. VIII. A Jeafe had been made to him in the
1oth year of Henry VIL for term of a year to com-
tence at Michaelmas, and continue till the end of the
Jaid yeary and Joto the next year, de anna in annum, as lang
as the parties pleafed. Thefe were the terms of the leafe.
Potkyns held the land for twenty-four years ; at the end of
that time the leflor determined the leafe, and hrought an_
allion of walte : upon which it was moved in arreft of
judgment, that it was enly a holding at will, and there-
tore the defendant was not liable to wafte under the flatute.
The objection was thus pointed : that the leafe being only

for a year, and beyond that from year to year, as long as the

parties pleafed, the ficft was a leafe for a year, but the re-
Mwoﬂyuwﬂ;ﬁr,hdw,wgmm&
years fhould havea determination, otherwife it is
Mﬁra  of years: and here there is no cer-

- ~ar~kuumusmmm-
Wﬂ. to.be:a good leafe for 2 year, and. the re-

mainde to be only at will. This point was frequently
argued at the bar, and when it came for the court to give
immmumadmd@mouw

W‘u u.ml.lu. 336, & 3 Hea VI Kallway 162,
£ ' the.
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the judges; for' Fitzherbert and Broske held it to
clearly a leafe at will after the firft year; but Pollard an
Brudnell the chief jultice held it to be ftill 2 Jeafe for a
year,. Asthiswas a matter of fome importance, being
that upon which it was fo.depend whether there thould be
any longer fuch a defcription of eftates as thofe at will, it
may be curious tohear what was faid on both fides.

1 was faid by Fitzberbert, who thought it was an eftate
at will after the firlt year (for there was no doubt about the,
fickt year), that ifit was not a leafe for years at the com-
mencement, it could not be made fo by cccupation.  Ard
in anfwer to what had been urged by the counfel, he faid,
it was a.conceit to contend, that if the party held from year
to year at the will of both, the will was only to be exer-
cifed at the commencement of every year : the will cer-
tainly extended to every part of the year; fo that they
might determine it at any part thereof, Again, when the
counlel had faid, that the word wi// was void, he faid it
was not fo: but that operated as a fort of condition ; for
if I Jet land for a year af my will, the leflee would affuredly
have it only at my will. Thus if I let for years, at my
will, (but leave will out) as a leafe for a year, and fo from
year to year, without limiting the years; this, for want of a
certain determination, could not be aleafe for years; there-
fore it muft follow, that it was a leafe at will.  Again, if a
leafe was made for years generally, without any certain li-
mitation of years, then, in the opinion of fome, he would
have it only two years ; for two years would fatisfy the
plural noun in the leafe : but if it was for twenty years a¢
‘#ill, this would be determinable at will by either party.
‘The ftat, Weftm. 2, exprefly requires that the leflee
fhould have fuch an eftate as the Jefior could notdetermine ;
if @ leafe, therefore, for years. was made to commence at
Afuch a feaft, this would not be good, becaufe it wapted the

other limitation, when it was to end. The comceit of -

there being fevera leafes for : yéar was reprobated cqually
3 by
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L

325
cHaAP

NENRY Vil



|~ S
= a
,u.e

g J:‘pvq

-

HIESTORY OF THE

1’ by Broske. He faid, thata leafe for years fhould be perfed
:-- bythe firft wordmg of it, or it was not a Jeafe for years:
Y VI, and this, he faid, was an entire leafe and not feveral, and

the whole commenced at once, notwithftanding this pre-
tended feparation from year to'year. Thus, if land was
let from Michaclmas next, referving renttill the Michael-
mas following, and /o the next year, and the third, this
was a good leafe for three years, becaufe the beginning and
determination of it was fufficiently certain, without waiting
for"any after-circumftances to explain it.

Tue eftates known in the law were fee-fimple; fee-tail,
for term of life, for term of years, and at will 5 and each
was created by fpecial words peculiar to itfelf: wafte
Jay againft tenant for life and for years by the ftatute ; but
tenant at will was at the commaonlaw. If 2 leafe was made
to 2 man till he was promoted to a benefice, and he had li-
very, he had an eftate for term of life : foof a leafe to baron
and feme during the coverture; becaufe thefe depended on.
a condition that had a human determination. Not fo of
other conditions ; for a leafe fo long as fuch a tree grew,
is but at will ; becaufe, faid Brooke, it is not natural for an
eﬂatc to dcpend on fuch a condition. He thought that
all eftates for years thould be certain in their determina.
ﬂon,md not at the will ofnnyoncz for that would be a
contrariety ; for which reafon he could not agree with
thofe who faid, that a leafe for ten years at will, fhould be
detemuned at will ; for the words at will were inconfift-
ent and contrary, mdthuufore were void. He admitted
an eﬁm &n-yeqn might be detu'mmab!e at willyon a con-
dition, but not otherwife ; as on condition if fuch a one s
mﬁmgﬁd, or declave bis diffent, then it fball ceafe. This

is a good condition, althaugh only at the will of 4 firanger,
H&‘uﬂmiﬁ& that to be certain in its determination, which
&ﬂkm‘.ﬁ%w conftruftion of the words creating
. “That a leate for years, be agreed, might be conftrued
for m;\\m, becaufe that fatisficd the plural term,
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and was the greateft certainty ﬂutoouldbeobtaumlm CHAP
of the words. A leafe for a thoufand days was good, 0%
becaufe it was as certain to count by days as by years. HENRY ViLL
If one leafed for a year, and fhewed the commencement

of the term, and fo thé fecond, third, and fourth year,

this would be good for foumycars, becaufe it was fuffi-

ciently certain when it commenced, and when it was to

determine; but if it was from year to year, there was no

certainty at all. Thus a leale for years, folong as I. §.

lived, if no livery was made, would be only at will, be-

caufe by the firft words of its creation there was an un-

certainty of determination; {o there was no certainty in

the firlt words of creation, when & leale was from year to

year ; but if itwas for one yeary and fo for the next year,

and fo fromyear s year, it would be good for the firft

and fecond year; but for the others, for want of cer-

tainty, itwould be only at will, He faid, be faw no diffe-

rence between the above leafe after the firlt two years,

and one for as many years as we can agree; which, for

want of certainty, would clearly be a leafe only at will,

Such were the .reafons given by the two judges who

thought this a leafe at will,

On the other fide, it was argued by Pollard, that con-
fidering how many leales were made in this way, it would
be more reafonable to fupport it as aleafe for years ; and he
thought it a very good leafe for years. He faid, that altho’
a leafe for years, and fo from year to year, would Le at wil,
becaufe it was not determinable upon any certainty; yet,
if a leafe was made for a year, and so from year to year,
@s dong as the parties agreedy the word fa implied that the
leﬂ'a:ﬂmuld have the fubfequent years in the ﬁmmncr
uﬁehdtﬂﬁ firft 5 and it would be a good leae for ten or®
twenty years, if the parties fo long agreed. The fame as
K‘dﬁﬁnggramda ward and marriage, and fo frap ward
to ward durante minare atate ; i@ which cafe, if tf ward
ﬁc’d\ﬂﬂluag!, and the next heir was likewile within

g e age,
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thepimuwmﬂdhzvcma:mrdalfo,h the fame
mmmhehadtheﬁ:h And as it was agreed by the other

HENRYVIL, fide, that a leafe for @ year, and [o for the next, was good

for the next by reference, why fhould it not alfo be good,
if from year to year ? He faid, thatif a leafe was made for
ten years at will, ‘the words at will would be void ; the
fame as in a feoffment in fee, an babendum for years would
be void.  As to the certain determination, he thought it
ought to be determivable on a certainty, or on what,
though not a certainty at firft, m:ght become cerfain
fora leafe determinable on condition was ot mtlre]y cer-
tain in its determination,  He faid, that in cafe of a leafo
from year to year at the will of the parties, when the leflee
entered into any one of the years, neither the leflor nor
the leflee could determine his will for that year; and if
they went on fo for ten years, it would be an intire leafe,
and not, as fome faid, a feveral leafe every year,

I all this the chief-jultice Brudnell agreed with Pu!hrn'
Hc 2dded, thataleafe for years determinable onan uncertain
cevent, was no uncommon thing. Thus a leafe for years
by an infant might be determined when he came of age ;
aleafe by a tenant for life was determinable by his death ;

# leafe with provifo that when the leffor had a mindto oc-
cupy the Tand, then the leafe thould ceafe, was held good,
though determinable at will, He faid a leafe for three
years, and fo from three years to thice years, was a com-
mon way of letting parfonages, and thefe were efteemed
good leafes,  Again, a leafe til] the leflee had levied 1ol
of the rents and profits, was a good leafe; and ;étﬂma
was 1o certainty when it fhould determine : the fame in

-;iﬁscn&, when the will was determined, then that cer-.

:'%n:y"e! deucrunﬁ:ﬁm hnd taken place, whdrmmu‘ks
i 3 .

. & were d!e‘ugmnu ufed unbmhﬁdu dﬁiuq

famots queftion, which iftt: all was not determined, tho®

they all agrc@d in giving judgment againt the “plaintiff,

Foy
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For notwithffanding the leafe was at an end, as ftated in € gﬁ r

the declaration, it was flated in the writ, guem TENET | =

ad terminum, inftead of tenuit; which variance was held
fatal ; and the principal queftion was left inits former ftate,
with thc addition of all the topics which this folemn dif=
cuffion had furnifhed on both fides .  In 28 Hen. VI1II,
a cafe fimilar to one that had been mentioned by the chief-
jullice, is to be found in Dyer. A parfon leafed his rece
tory for the term of three years, and after the end of the
three wears, for another term of threc years then imme-
diately pext and enfuing ; and after the end of that three

to the end of another three years, during all the

term of the natural life of the leflor: and it was held, by
the opinion of moft of the benchers of the Middle Tem-
ple, and feveral juftices of the common-pleas, that the
termor fhould have only an eftate for nine years, if the
leffor fo long lived, for it wanted words to make an eftate
for the life of the lefor ; but if it had been, and fi from
three years to three years, during the life of the leflor, this
perbaps would have done : and it was {aid, that for the
leffes to have a leafe for the life of the rector, he fhould
have livery of feifin *.

OrsEr cales upon leafes happened in this reign,
which, ‘though of lefs importange ‘than the above, are
more worth mention, becaule ' they were determined
uponand became guides in future times. Thefe not being
upon any particular head of gnquiry, can be given only in
a mifcellancous way. In 28 Hen, VIII. we finda cale
came before the court, of a leafe for term of years, with a
refervation ofall woods and underwoods ; and it was a quel-
tion, whether an aétion of walte would lic againft the
Jeflee for cutting trecs. It feemed to Baldwin and Shelley-
* that it would not; for the wood being excepted, made
o part of the land demifed, and the ftatute forbidd grafte

.
4 34 Hea. VIIL jo, b, :z"hu,?ﬁll.l. Dyer, 34. 152,
n
-



[
CH AP
XXX,

MENRY VIIL

HISTORY OE"HE

interris, befcis, feu gardinis fibi pimissis. However,
they thought there might be a remedy by trefpafs '

Tne nature of the pofiefion of lefice for years was agi-
tated in a cafe where the leffor made a feaffment while the
termor was on the land, and in vccupation of jt: it was
doubted whether the fepffee, obtained thereby the freehold
and rent.  Shelley thought the feoffment was good, be-
caufe the termor and the leffor having diftinét interefts,
the one a chattel, and the other a frechold, the frechold
might well pafs from the one without infringing the right
of the other ; though it would be otherwife, if th® new
eftate had been a leafe for years. But, on the other hand,
Baldwin und Fitzherbert were of opinion, that nothing
pafled by the feoffment, unlefs the termor agreed to it;
for the lefor had no right in the pofleffion during the term ;
and the livery and feifin being nothing but a transfer of the
pofiefion, it could not be made without injury to the ter-
mor : they held, therefore, that the common courfe fhould
be adhered to, namely, for the leffor to grant the rever-
fion, and the termor to attorn. Bgldwin added, that if
the feoffment was made with the concurrence of the ter-
mor, the term and the rent would be gone, for this would
be a complete furrender: but Fitzherbert denied this, for
the termor’s intereft could not be furrendered without his
affent 5 and he quoted feveral cafes where it had been held,
that the termor's conieat to a livery made by the leffor
was confiftent with the continuance of his term. How-
ever, after this canvafs, the point went off without a du-
cifion®.

A LEASE was not uncommonly made with aporlﬁﬁnn '
by which the leflee was bound net to alien to a
perion, It happened that a lefiee being fo bound, aliened
to.one who aliened to the perfon prohibited by the leafe :
kkﬂﬂaqmﬂim,whethu’ this was a breach lf-fﬁl

! ut‘lgn. \Tﬂl Dyery sazir0, ¢ dﬂu.\ﬁl!. Dyery 33. 13
’ ' condition ;
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gondition : it feems to have been the opinion of Dyerthat C H A P,
it was not, becaule every condition fhould be taken flrifl- | .
Jy™  He likened it to a feoffment on condition that the HENRY VIIL
feoffee thould not infeoff 7. §. and the heir infeoffed £. 8,

which was no breach of the condition. Another cafe of

this fort happened in the courj of augmentations. A leafe

had been made for years, on condition, that if the leflee

during his life affigned his term to another without affent

of theleflor, the leflor mightenter. The leflee devifed

the term without his affent ; and it was argued that this

was a breach of the condition, ' It feemed to Brocke,

and Hales, mafter of the rolls, that this was a forf:nure,

for the devifee fhall be faid to be in of the aﬂignmem made

in the life-time of the leffee ; and they took a differance

between an affignment made by the law, and by the lefiee

himfelf ; for they confidered it as a clear cafe, thathad the

term been taken by an execution, there would bave been

no forfeiture.  But this, like the former cafe, went off

without a decifion ' .

A LEASE for years was made of land with a ftock of
fheep upon ity and 2 rent was referved.  All the fheep
died, and it was doubted whether the rent thould be appor-
tioned, The ground upon which thofe refted, who thought
it fhould be apportioned, was, that it was the aét of God,
without any default in the leflee, But it'was (aid, that the
law was otherwife ; for if the fea overflowed the land, or it
was burnt with wild-fire, the rent would not be appor~
tioned, but the whole rent fhould iffue out of the remain-
der ; though where part was eviéted by an clder title, the
rent fhould be apportioned. And of this opinion were
Bromley, Portman, Hales, ferjeants; Lacke, juftice;
Brooke, and others of the Temple; but Marvyn, Browne,
jultices, Townfbend, Griffith, and Fofler, were of a con-
trary opinion : though all thought it confiftent with reafon

.
¥ 31 Hen, V11, Dyer, 45. 1. 3® Hen, VIII, Dyer, 45. 1.
and
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2nd equity that the rent Thould be apportioned. This cafo
was afterwards made the fubjeét of a Mmu&&e

v

RY VIIL, inns of cou t, as was very common in'thofe days; and

5{%

there it was the opinion of More the reader, together with,

Brute, Hadley, Fortefiut, and Bfmlfe, ]l.lﬁiczs, ‘that the
reut fhould be appottldned =

Noht:ledehau:, nor {mall difference of opinicn, amfe
epon the effed of lealts made by tenants forlife and bther
tenants, who tho® pofiefied of a greater eftite than for their
own lives, yet could not make leafes that extended beyond
that period, without infringing the claims and “tides of
thofe who followed them ; all which fhewed the need there
was fur the parliament to take up the fubject, and make
fome fpecific declaration thercon, as was aétually done in
tlus reign '

W find it laid down by Firgjames, chicf-juftice of the
king’s bench, in 24th year of the king, with the concur-

" yence of many others, that if a tenant for life leafed land

for years, and died, the leafe became void, and the rent
determined : the fame of a parfon’s leafe ; and though
his fucceflor received the rent, the leafe was not good
agaioft hio; for being void by the death of the leflor, it
could not be perfe@ed by any acceptance or ratification ™.
In a fubfequent cafe, we find 2 difference made between a
leafe for years and for life 5 for after recognifing the fore-
going opinion, it was faid, that if ‘a parfon made a
Jeafe for life, and died, and his fucceffor accepred fealty,
he fhould be bound by it during his life®.  Tn the
cufs of a lca!u for years, made by the bithop of Lon-
dor, refe'mng rent to him and his fucceflofs, it ’\ﬁi
ugﬁgd, whether it was void by llw'biﬂmp'sﬂeaﬁl; and
it wa by'inml;ﬂmtﬂwu though it was 2

ﬁnm hbbnt, bilhop, or mmwu..
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eftate of inheritance, as tenants in tail, might make a
leafe for years rendering rent; and it would not be void
by their death; but voidable only at the pleafure of their
fucceflor, or the iffue ; for if they accepted the rent, the
leafe would be good. But they adhered to the former
opinion, that in the cafe of a parfon, or tenant for life,
fuch leafe would be abfolutcly void®: and fo it was
again held, in the cafe of a parfon’s leafe, in 38 Hen.
VI

WrrH regard to leafes by tenant in taily it was held by
the juftices of both benches, where coffui gue ufé in 2ail
and his feoffees made a leale for years, and died, and the
iffue aliened the land by fine, before he had made any
entry upon the termor, or received any rent, and the alienee
- accepted the rent; they held, that the alicnee could not
have avoided the leafe, even if he had not accepted. the
rent*; and that it could not be avoided without eatry by
the iffue.

A merHOD had been contrived, by which tenant in til
could make a leafe for years that would be good againft.
the iffue. The tenant in tail and the intended leflee
would acknowledge the land to be'the right of 4. a firanger;
and then 4. would, by the fame fine, grant and render
“to the leflee for years, with remainder to the leflor and
his heirs .. This device is mentioned in 2 cafe in 36th
of they king, which was four years after the enabling
afty and the flatute which made a fine a bar to the ifiie.

. As, thercfore;abefore the one of thofe adls, a leafe letin
this ‘'way Would not bind the iffue; and after the-other,

the tenant was by law enabled to let under cestain terms ;.

fo' this contrivance feems to be mecefliry, fince thole
a&y'ﬁ ‘cafes where it was intended to grant a leale of
hﬁgermthmmnty-meyms,ordmckmﬂr
not within the other terms of the eigabling act. 3

* 32 Hen. VIIL Dyer, 46. 9. k- 33 Hen, VIIL Dyer, s1. 17,
4 Now Cales, 154 . 4§ 36 Hon VL, New C:ks, T4t
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@HAP  Frwasmoftly in conjan@ion with the prefent fithiona*
[ XXX ke conveyances, that topics of eal property were agitated
MENRY vu1, i the courts ; a fine; a recovery, a deed to raife or con-
vey ufes, or @ will; was ufually the occafion upon which
any litigation of this fort urofe. T'o acquaint ourfelvesy
therefore, more intimately with the learning of real pro-
perty ini this reign, we fhall now proceed to confider the
methods in which it ‘was moit commmlym\nlfm'ada
Firft, of fines and recoveries.

Somi queftions upon the natute 6f fines'and recoveries
were agitated in our courts, and deferve not lefs ‘atten-
tion than the ftatutes which have already been mentioned
refpedting thofe two methods of conveying lands and here-
ditaments.

In the 1gth of the king; a wvery important queltion
{which has already been ulluded to® ) was agitated, upon
the effeét of this flatute of fines. A tenant in til had
levied a fine with proclamations 3 and the five years pafled
in hislife<time : he dicd, and it was made a queftion,
whether his ifiue thould be barred?  This was argued
ut Serjeant’s-inn_before all the juftices, who were divided
in opinion. Engleficld, Sheliey, and Coningefly, thought
that the iffue fhould not be barred ; for they faid, that by
ftat: 4 Hen. VII. ¢. 24. a fine was to conclude both
privies and ftrangers, with certain favings ; namely, to
all perfons and their heirs (sther than the parties to the
fine), their right and interclt which they had at the day

' the fine was engrofied, fo that they brought their. a@iony

: or made their entry, within five years after the hgibﬁhgf
faving alfo, to all other perfons, fuch right, tide, and in- -
tereft, as would firft grow, remain; defeend; or cometo

them after the fine engroffed, or proclamiation inade, by

farce of any entail, .or other caufe or matter done before

iwymgdthﬁnh- Theymmudndyby&nhlm
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ing the iflue in tail were aided; for they are the firft to CHAPR
whom a right would defcend after the engroffing of the %
fine : and though the father was privy to the fine, yet the HENRY VIE.
“iffue is neither party nor jury ; for he claims by the donor,
and not by the donee,'notwithitanding he muft convey
himfelf to the Jand by the father.  For, they faid, it was
not like where a father difleifed a grandfather of his land
in fee, and levied a fine: then the grandfather dies,
and afterwards the father ; in which cale the fine would
bar the fon, becaule he could not convey the fee-fimple to
himfelf but through the father, who was party to the
fine, and therefore as heir to him he Wwas privy to the
fine.
The juﬁices‘ on the other fide were Fitzjomesy Brud-
nelly Fitzberbert, Brooke, and More. They faid, thatthe
F intent of the makers of the flatute, as appears by the
words of it, was, that 2 fine fhould be atan end, and thould ’
conclude as well privics as flrangers; and if no excep-
tion had been made in the above words, all perfons, as
well the iflue in tail as otherg, would be concluded, As
to the exceptions, they @id, inthe firk there was no aid
given but to femes covert ; in the fecond, all firangers are
aided who had title to the land at the time of the fine le-
.~ wied, if they brought their action, or made their entry
- within five years ; but the iflue are not aided by cither of
I thefe two exceptions. The third faving is in favour of
all other perfons, which mult be intended all firangers to
the fing, aud not privies 3 and by virtue of that faving, all
" Wpafm@.p whor a remainder in tail, or a difcent
in tail, fhall firlk accrue afier the ingrofiment, fhall be
~ aided. Thus if tenant in wil difcontinucd, and the dife  *
[ agmlmnlmd.uﬁxm with proclamations, and the five
years pafled, and then the tenant in tail died, thoilile
‘angln have another five years, by yirtue of that fwmg in
the.aft. The intention of the makers was not that he
who claimed by the fame tide as bis anceltor who levied

S e
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the fine, fhould be aided; for fuch iffue in-tail :spmy:u
his anceftor by whom he is to make his difcent, and all

HENRY VIIL privics areclearly concluded by fuch a fine : they therefore

were of opinion, that the iffue ‘in tail were barred by fuch
fine. All the juftices agreed, tMat if a ftranger to.a fine,
to whom a remainder in tail or other title firft accrued
after the fine, did not make his elaim within five years, his
iffue would be barred for ever®, This, no doubr, became
the governing opinion on the ftat. 4 Hen. VIL. till, to re-
moveall difference of fentiment, it was fu declared by {tat.
32 Hen. VIIL. as has been before fhewn,

TurRE is nothing further in the books of importanee on
the fubject of fines, till the 27th year of the king ; when
we find a cafe, where a fine had been levied fur grant et
remdre 5 in which the conufee granted to the conufor the
Jands in tail, on condition that he and his heirs earried the
ftandard of the conufee, when he went to battle:; and if he
or bis heirs failed therein, then the land fhould remain toa
ftranger. Upon its being put to the court, whether this
was a good remainder, Fitzberbert faid, he had never before
feen a fine levied upon condition ; and though he thoughe
fuch a fine clearly good when levied, he doubted whether

the jultices would be willing to take fuch, becaufe it wasa

very old language in the law-books, that finis fiem litibus

. imponit ; which feemed to him not much promoted by fuch

conditions. As to the remainder, he thought it goed;

_and that the firanger taok it before the condition broken:

and when it was objeCled that the remainder, as it
depended an a condition, could not take effect till the con-
dition was broken, he maintained what be had firft faid ;
but had it been 2 feoffment, he faid, that if the remain-
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