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A, 10 the lines for alienation, without licence, dim!led 
by the btl: :.8 to be paid b thafe who took any fr~hold 
under fuch wilts; it was dec ami, that tbey /bould be re_ 
mitted by fuing forth the king" pardon, and p2ying the 
third of the yearly value of the'lauds fo deviftd: and the 
cba or was hereby empowered to iJTue fuch pardon' 
without applyin, to the king. 

IT wu declared, that a will of lands, tenements, or 
heredita.menu lTiack by a feme covert, any perfon vnder 
twenty·one years, idiot, or of non·fane memory, fhould 
not be ~ood or effeBual • 

• It: the (phil of a provHion, in the fiat. r-.brlb" . it was 
Mrla.iMd, that if any perC on holding by knight.ferl/ice of 
the king, or another, or in chief, by will, or otber aa 
in his lire, gave hi, manors) bnds, tenements, or hercdita_ 
ft'lents, by fraud, or covin, to anyone for term of years, 
life or lives, with one remainder over in fce, or with 
divert remainden over for ~rm of yean, life, or in tai~ 
with remainder over in fee-flmr1e) to any perron, or 10 

his right hein, or ihould malee by fraud or covin, con­
trary to the inlenl of this ae1, any dbt", condition~ 
menaitie" tenures, or conveyances, to defraud the king 
of his prerogative, prime.r {eilin, livery, relld, ..nrdlhip, 
marriages, or rights, or any other lord of hi, wardlhips, 
reliers, heriot', or om!!::r profits which {hou!d arjCe by the 
death of any tenant; tben, upon offie.c being found, the 
king Ihould have his right, :Ii if no fuch eftatt bad b«n 
m:r.de, until fuch office be l~lly done away by travcrfe, or 
othe,wife. And :lny other lord might bring hi, writ of ward, 
difinin or a\'O\\l, as the cafe might be; (aving, howner, 
to the donees or devilecs their interd\. :1fter the Icing and 
lord were fatislied. Laftly, it was provided, that wRere 
the king or :any lord took any lands to mal;;t up his (1.111 
third; the penon from whom they were uken, 1hauld .. • : \ "..1. ~L fOI. U. 6J. 
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ebtain a contribution apinfl: all perCon, intit!ed to the 
other two pun by bill exhibited in chancery. 

THU is the fubJhnce o( \ he two famous /brutes call. 
cerning wills of land . Except in the in!b~ of land 
devifable by cullom, deviCes bdore thefe lbnutcs were tn 
confequence of Come fcoffinent to the ufe of • will, f9 
that the deviCe made in pur(uaocc thereof, gAve only an 
cquiubJe right to be dbbli!bed by the :HHhorilyof dtc 
COUrt of duncery, being, in (;la, no more than a declara_ 
tion of a ufe j but now, being authorifed by ft::nute, a 
will of land became ;1. new mode of conveyance on the 
death of the (tlbeor, cognizable in the courts of com. 
mon law. So much of uCes and wills; the llatutes COII­

eerning which are Rrong[y allied to eACh other ill their 
~(on and confequences, and mllY be confide-red as a. 
(!ltem of conftitutions, forming a rem:llbble period in 
the hiftory of bmkd properly. 

THUS fa r of re:;U property. "Ve fhall next confider' 
fome few p:trticular inlb.nces of parli2men.t2ry i nterpofi ~ 
lion, for altering-the modes of fecuring: property, and re­
drelling injuries to perf anal dhtes, before wf come to the 
geneNiI alterauons which were mack in the adminifi ratioo 
of juftice. Firft, of the recogniunce in nailire of a 
ftatute fbpIe. then of bankrupts, and ufury. 

THIS dew fecuri!y was framed by fiat. ~3 Hen. VIU. 
c. 6. and. was denominated, :tfter the original from whence 
il was framed, A Rlfllfniz/Ulu in tlu f/(lINrl .[ II Statuti 
Staf/t, The fiatute U .. ple, a$ we have feen'. was a 
charge on land, which was contrived as a fecurity to be 
nfed by thore only who h:ui dealings in ,Ute fiaple; it was 
therefore, like the flatute-mcefchant, confined to certsin 
~fons and pl:aces. It had, however, by a fielion latdy 
introduced of furm iring the debt to have been contUae" 
in tbe fiapie, been extended beyond its prim;uy delien; 
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(:: u ... P. aI)d it was IIOW thoughJ expedieqc, by a le~iQative (aolUon, 
XX"HI. to ('ornm\lui('a(C. the benefit of {uc~ a &c.urity to aU pcr-

.... . - ' H£NRY \·ill. (00$ who ('hefe to :11' :.1il the'I. (ei'ves of It; or ruther, with· 
# out the ('ircu~ty of a naiOfi, to which tbey before reforted, 

to (nome a fimiJ,ar recurity for .deloit$, tn;a! might ~opcn 
to perrOll$ of all deiCriptions. Thi, was done by the 
abo\e_nltotiollc4 aatut~ which gi,,'es the form 0( the re­
eogni:ullce, and direfu all the method of proceeding 
therein. it is to be acknowlw&'td before either of tbe 
chief ju1lice,; or, out of term, before the mayor of the 
JbpJe of W dlminller and the rttorder of London, joifltly. 

• 

.. 

THE firJl (latute o( banlcrupu is fial . .3+ and 35 Hen. 
VllI. c: ..... ant! is inlitlcd, u An AB :lg:Unlt (ueh PerC on. 
_I i, m(lit BllnA,.u/II." The: perfons who ate tht-objects 
o( this new provifion for the recovery of debt~ are de~ 
fcribcd ll' thofe who " Cr.lflily obtaining ioto tbeir hands 
"grt:lt fubtl:ance of other 'men's ,oed" do fuddcnlyAcc: to 
" p:ursu nknown, or keep their houfes ;." fo that the natute 
extend, to all perf OilS wbatfocver who aa as above defe-rib.. 
ed. A new ;md peculiar method of dealing; witb tbefe de. 
fa~ters is diretled: the chanctUor, ur k(cpcr of the great 

fal, the lord lfC;).furer, lord Pfelidenr. privy.fellJ, and olhers 
of the privy.counc.i1; the chief jufiicu at both ~ueh«:. or 
thrc:cof them at I~n ..... 'hereof the duncc:llor or keeper, the • 

trcafurer, preudent, Of priry.fc~IJ were to be one, upon 
comphint in writipg by a party grieved, were (0 take 
orde:r cp.w:crnillg the landg and &ooW:, and a\fo with the 
body of fu,ch, bffmdt,., for fo he is n:uncdi and th~y .... ~re 
tither lO (dl bis cffc..<u, or make fuch difpofition of them 
as they Ihuuld think meLt, (0 as every creditOr had :l ratta­

bt. po(liotl atcotdin;; to his dr:maud;. and fueb (ale JIM 
direilion was to be ;u good in law, as thouah made by 
fllC.h oifc"der hirofi:lf. They were .uthori~ to 011 per_ 
foGS bd'orc tbcm. :md cxamilll: lh.::m IoApOn oath touching 
tM offender's goo..!s. Perfon~ concealinlJ di'ctls of the 
06ender, .. -ere tQ (orfelt doubk me-\':Iluc of them;. to be 
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recovered by (uch means ~ the lords Ihould'think. pr(lpcr:. 
:u\d pc:rfOClS making. hire claims of debts, were to forfeit 
double the fum demanded. l 

IF fuch offender left the kingdom, the lords W('re to 

ilI'uc- a prodamalion comtllandillg him to furremkr. and 
if he did n~ compl)' within three months after he h,id no­
uce thereof, he was to be adjudged out of the killS'S pro­
teaion; and ill (uch cafe, !bould anyone help to COIlVI!)' 

to him his efrea, out of the, (talm, he was to Cuffer fuc:1l 
fine and imprifonment as the lords (hould think pro{!Ct to 
illBid: I, The all: furthadirel\s, that arret a ttW'I was by 
thefe means Gript of all hi); properl}, he Will {lillto be liable 
to all un(atisfu:d demands, U$ before that .a was maCe. 

THU is the firll dn.u~ht of [h:lt fpedes of fummary 
execution againJl- the perron and effeels of a deblor, which 
bas fmee been modeUed into a very dHferent thape. At 
prerept, the bankrupt was contidered as a criminal, whl,llC; 
delinquency could be expiated o"ly by paying the jail far­
thing. Later natutes have. bcfidcs the p"rmcllt of his 
creditors, provided in [on\e mu(ure for his interc::fr, nther 
viewing him in the light of an unfortunate man: upon that 
idea. his compliance with the direClion of the rC\'er~1 fb­
(Clotel is r~wardcd by an immunity frum his forrT\Cr ineum. 
brances·, 2nd an allowance to enable him to try his [ucce(s 
in tbe worM) once more. Thele qualifications of the ti­
lour of the firll ban.krupt~l:lw have been Ildded. finee: their 
~ration has been confined totally to trm!trl > tho', per­
b:aps, a general policy, as well as a conlidenlion of the 
cafualties attending trade and commuce, ,.-ould diCb~ 
ruch a provifiOll. However, as the. fira ballkrupt~law 

completely ruilled the man who wu unhlppijr the objea: 
of Jt. the modem re(Ulations arc looke4 on by m:lny at 

hokling forth to a delia;nin& trader an umnerited indemni~1, 
if not a profpc:Ct of gain, at the ~pence of hi' al:d;toT1 i 
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C It A P .• and thii hIlS tempted mao)' to coor' a fituarion and chalac .. 
,-X::~L I ter, from which, in the reign of &my VIU.they would 
IIENRYVJU, have lhrwlk with horror: i:l that, if the {everity of the 

• 

6rn ballkrupt~l:tw was carried too far, the opportullity q( 

impofing on the cafe of modern ones by rr.;ud :nd cOlltl~ 
lion, makes many doubt of thdr benefit to the com­
munity. 

Tn!!. prejudices 2.gainll ufuf}' had worn off; and:1 r:I.­

tjona) ('ommerce h2d taught the nation that an dbte in 
money, 3S wdl as an ·eft:uc in land, might be let out to 
hire, without the br~ch of DOe moral or rdigious duty. 
Tht parliament concurrni with the opinion of the time~ 
tlod by llat. 37 Hen. VlU. c. 9. all former aCh ".againlt: 
ufury, :IS ~offcncc, were rcpeal~; and 1L «min fum to 
be given for the loan of money was permitted, under tho 
following terms and precaution, : In the lira- place, it MS 

by Ibi' fhuute ~l\llacd, th.n no pt:I{on (bould fell bis wara 
or mercbandiu, :lnd within thr~e mont.hs buy them again 
:It :llowcr price; nor fhould :lny one by means of any COl'. 

rupt bargain, loan, exchange, chevifance, !hili, intucft 
of Iny ward, mercbandi'l.t'S, or other thing; or by any 

other corrupt or deceitful w<J.Y or means, or bl any covi" 
or convey.lnc.t', receive or t1kefor the forbearin(for &ivin$ 
d<J.yof payment for a yar for bis money or other thing due 
for the faid wares or e:ncrchandizc:s, or other thinK, abov-e 
Jol .• nor !hould fell, bargain, Ol mortga;::c any lands 
upon any higber intere£(: and thefe wbo tranfgrdT~d in 
any of thefe puintt, \litre to forfeit tn:bJe the value of the 
tbing· bar&.:Un~ for. and fulfer fine and imprifonmcnt at 
the king's pleafllte. T(ae proVll'ionS of this aCt luve Un­
dergone fome qualifications by later fhttLtes " 

IN (peaking: of the ~minjfhation of jul\:ice, we lhail 
I1rfl mention certain new (Gum, wbieb wen: crelled by 

• f. 11m. III. e. s· .f ltm.lTI. 
CoS:6. IIH ..... U.c . • • ~ 
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r atliamcnt: fome of thefe concerned criminal m:l.{tcrs, 
lind, therefo~1 will be mote pro~rly noticed hcruftct; 
others, which were of • civ' nature, mat \'t(y properly 
be placed here ~ eMyali n:latcd to the bCttff coli ell ion and 
mao:agtnlf:nt of the kin,"s revenue. 

Tu£ difTolution of religious hou(es opened a new (our~ 
of revenue to the crown. for.the governance of which was 
creaed by nat. 2.; Hen. VllJ. c.2.;. 1111 yurt if Alit· 
mlnltlti,,, .f tlu R l11ulutl fj tht f..:rgw" if En!/and. ThiS 
was .::1 court of record, w:th • Ihl J I. perron wa, to be 
appointed a~d caUed ch~ltllor of the tourt of augmenta. 
tion&". There W~ befKle to be a trcarurer, attorney, foli­
cito(, (cvcraJ~uditor' and receivors, with derlcs, and olher 
neceffal)' retainers to a court. AnOther was dlab!ilhed by 
Ilat. 33 Hen. V1U. c. 39. called '['ill yurt _/ GlntraJ 
&lIrf)lJ~rllf tbl Xint'l Lands. This W.l$ to ~a(:ourt of 
reeMd, and to ha.\'C a (eal. Severnl perron, wrr'e to be 
appointed Olnd called the gellCrai furveyors of the king" 
land,; which (everal perCOIlS were to confritute only one 
officer. Thetrearurer of the king's chamber wu always 
to ~ trearllrer of the revenues of Ihi5 court, and was 10 

rank. neXt to the (urveyon; the ntxt officer W:l& to be the 
king" attorney of this court j the ntxt was maner of tho­
woods: then followed the fevrral auditors and recejvOtl: 
clerks were to be appointed, with other neccUary appeu_ 
dagcs to:t cOllr:. An fuch lands, and no other. as wen: 

mentioned in a fchedule, {j~ned with the king', {ign-ma­
n~ were to be within the oraef and governanco of tbi' 
courl, Htnry :lfterward!. in the 38th year of his reign, 
ditrolved both there COUttS by letters patent. and by k t_ 
ten patent creaed a new court or -augment:u;ion: 'boIh 
lvbid1-afu of -authorily h-aV4 ~n held contrary 10 I~w, 
and 10 r~u.int t.he-coofirmarion of p2rliaJllent rogive. them 
(o~ u was a.f'tcrwards done by flat. 7 Ed, VI. c, 2. 
But the date of this rt-elh,bli(hmen. Will (hort; (or que\ n 
Mary, aocording to 2 power gfttfl her by {tat. I.jilr, 

v0l-.rv, s ;,ItY. 
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c. JO. did, by Inters patent in Ihatfamc ~u, difi'ol,e this 
court; and the n~t day, b~ other lehers, unillg ,ht foml 
to the exchequer: which ~A: Rep was refolnd after· 

wards It byaH the judges to 'be ~fterly void, as tber~ rt­

mained after tbe dift'olutJon no cou.rt to be u.nited I. Sucb 

was the fortune of th~ twO courts. 

By frat. 32. Hen. VlU. c . .. 5. a court of tht fttjl·frMitl 
."J ttnth' ..... as cflublifbed. This was a cOllrt of record, I 
with a feal; tbe principal officer of "hKh was to be caUed 
chancellor of the fi rl1Aruits lind tenths. There was to be 
a ueafurer of the 6rft·fruits and tenths j the third perf on 
in the court was w be the Iting's attorney of the firft-fruit' 
and tenth, : there wtre 10 be auditorS and dUF' melTengers, 
2nd other ret2ineFS. This wu diKolyed by fiat. I Matl 
{err. ,. c. 10. :l.nd the clergy exonerated from there pay ... 
ment' by I'tat. 2. and 3Ph. andMn. c .... i and though the 
cro",n rcfumed the firft.-fruill and tent.hs by fiat. I El. c ..... 
yet the court wu not revived. 

FOil the furvey ~nd management of the valuable {ruirs 
of tCflUre, a court of record was ereeled by fbt. 32 
Hen . VUI. c. 4-6. caUed TN' Qlm 1/ tht Ki",'1 Wart/I. 
To this was allnned, .y frat 33 Hen. V tu: c . 22.. Tbt 
GMrt " Lif)triu; fo fhat it then became fit c.urt if 
1Yll,,', anJ Lifl,rlll. This, like other puts of tbe Iting'. 
revellu~ was before under the government of the exche~ 

t1uer. 
THujudicial eJlabli(hnlent had a longer cQatinuanec 

than the other Dovelue5 of thil fort ptoje8ed by Henry 
and his pArliament. it continued as Jong as the objed of 
its judicial co~nirance had c.xiftenc~ exercifing this jtlrif_ 
dillion with great ,.igour tiU the abolition of ttnuzn~ 
An eftablithmeul of (uch importance dcferv~. therdwe, 
rome more particuJu notice among the innovations in OIlr 

ju~idical.po1i'y . 
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THrs COUrt, as 1I1?pe:1" by the pfehlnble of the 319 fet C HAP. 

n iJh ' XXV11L abr ing II, was hot only~r the management of w:ud,. \...-.--.,.--J 
properly fo called, but alfc 0 idiots and fools n:llur.tl in the f1!NRY vtu. 
king" cuRody, and alfo ,for ic:cnc('$ 10 be grllnted to the CUltt 0( w;arcU 

k{ng's widows to marry, and IlCS 10 be made for marrying . lId I • ...m. 
'W\thout his licence. For managing (ueh perfons and their ertded. 
prOperty, a court of record, with :I feal, w1$ the r~by 
erected, w be called Tlu (AMYt'.f tlH Ki"I'IIYar.,. A 
chitJ officer WIll to be appointrd by the king, 10 be called 
WUtj/If' 'I'be wll,vi, wno was 10 keep the {eal; then an. 
other, called the king'll attorney or'the wardi, ,tile k.ing'. 
receiver-general of the lands of U1C ........ dst trKI two othen 
to be called auditors of the lands of the wards. Alllands." 
and other hereditaments whlufoever, belonging to fuch 
wards, were tc be in the or«r. (urvey, and governante of 
this court. The mailer of tHe wards was authorized to 
llfue.fucb proc::efs as was then in ufe In the king" Duchy 
cbember of Lancafier,. htM 2t W cR:mlnlter, for Ul)' mat-
ttr (X" debt touching or arifing from (uch property. He' 
Was to bold" COUrt.at the times of the four terms, and all 
proce(s from the couttof exchequer upon thi, head Was in 
future to be voia. The authorities through the .a are 
mofil)' .liven to the maller, with the advice of the UfO"," 

nt'y. rec::eivot. and auditors: they had powt'r to take rtcog ... 
nifances, and toeommir toprjfon. By Rat. 33 Hen. Vllf. 
c. 22. all tran(aaiOlll relating to the kina" liveries were 
brought within ~ (urver of this court, aM the mallet of 
the lcin,'s wuds wu thenceforth to be II" mlljflr if th, 
1;",'1 Wllrds or:d if t fu/jutr;": a petrea was al(o ap" 
pointed, to be caUed (urveyor of the king" liveries, who 
was to take prtttdence Ilext before the king', anornty of 
the ward •. 

• 'lHI. flat. 33 Hen. VJIJ. c. 39- for ereai~g the crourt 
d (ur'e;t>n of the kin," lands, contains numerous PiP~, 
vilicms applicable to .all the befotethentioned coutts, and 
alfo to that of the Duchy, and court of uchequer: )ve 

S:a. · I , lb.aU 
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fu:lll t2ke notice only of the ((,nowing yery general tk*rip-­
tion of their jurifdidioll. ~wa$ ordllined, m2l all m;m .. 
ncr of debu, dctinues, trefl tres, account1, reckoningJ, 
wllR", deccipts, nc:g1ig~nc d"Dults, contempt!!, com. 
plaints, riotS, quantis, fui~J A.rifcs, controverftCS, (or. 
(eilUres, offences, or other things, ariling in, for, or 
upon any matter, caufe, or thing, committtd to the order 
and governance of :thy of there courts, wherein th& king 
"'''IS only pllty; ,lOci alfo all manner of cRates for tttm of 
)'Of'S, between p1rty and party, concerning the premifes, 
"'Cre to be ('ogni(abk in lhcfe t:ourts rtfprltimy, with 
J'/CHver lO corrt(.1 and punilb all penon! cvnvic'ltd 0( any of 
fk :lbovt ofJ'en<:es. There wu an exception out o( the 
Ilbove general words, of all trearon~, murden, ~ (elonit'l, 
"f eGate.., right5, title., and illterelis, 2S well of inheri­
nRCe ;lS of freehold, olher thall jutnturn (ot' lerm Of li(C'~ 
.All fuits. bills, plaints, inrorm:llions, declar.atioru, COIn· 

pb.ints, an{weN, trpliettions, allegations, auks, mattera, 
'lind illi.tts., wen: to be purfued, made, and tried in fue!!. 
(tV'ef'21. coutU, by due enmination of witnetrn. writing, 
proor, or by (ucl\ other way. or m~an5 a, by me (~ver;J 
court, lbould be thought ~xpedient •. 

SUCH was the exlCllliv~ authority gitoen to 'there new 
ttibun.ls, amonG which cbe court of ward. and Iiv~ries 

W:IJ mull dittiu&uilbod, from dH: interiA.in& IUIlure ", me 
(uhjeS.t of co~nirance th~r~, . 'hleh involv«! the concerns 
c:I fo man)' of th~ king" rbbjc!ts, in In article of fIlCh k. 
riQI.I' c:onft'qu~nce 10 them and tbeir filmiJin. 

So ~.1 i. attention wu p;o.id by the p1tlialUt"flt to the admi_ 
"illru.ion 01 juftice. :lnd (e\'ecl aa. werepatrcd, in Older' 
to rc::move obfbde-. :lnd aptdite the ptoccoedings and pro-­
(:cfs vi coutU. Procds of outawr, w.n allowC'd by flat. 
23 Heo, VW.c.1.4 .. in aaions on tbt. S Ricb.II. offot_ 
alt- CIIuitt j and the p'rocef~ of debt allowed in alhom o{I 

( .! $«t. Si · n. 

1 "" ... 



ENG LIS H LAW. 

C'Ov~nant :md :mn~tr' By cb. J s. or tbe (arne !t:alute, coils c n A 1'. 

Were given to t.Iefend!1Ilt~, upon nOU(Uil (,Ir venIia, with the L ~V~l. • 
(~me pracefs and t:xecUtion~r recovery thereof :as plain- 1iiNR\'f·11l. 
liffs woult.l have. This was '11 Ihe (oIlowing al!ions : on 
the Ibtute of forcible c~lri , 5 Rich. II. in debt or co~ 

, Yenant upon any (peelalty or COIII".8, detinue of goods, in 
accompt, trefp:sfs on tbe ca~ and a8ion upon a (tlilute for 
a wrung to the plaintilr. There was a provifo added, that 
pb.intifti fuilll in forma pat:/,tris thould not, hereby, be 
made liable to pdy colts, but ihowd, intlcad thcnor~ 
(u~J" COI1Ie punithment at the dircrcliOIl of lhe jul1.iccs ; 
and this punithment, we are informed, was ufuallr whip_ 
ping-. Again, it was providedJ by Rat. 2.4 Hell. YIlI. 
c. 8. that this a8 lbould not give cons againtl any plaiR_ 
tiff ruing to the ufe of the king. By Itat. 2. Hen . VIlI. 
c. 19. coil, and damages are given to an avowam.jn re .. 
plevin or f«end deliverance, if the plaintiff wa, nonruit. 
(lr ctherwiCe barred, in the Came manner as the" pLain tilt 
would have recovered them. Where lands delivered In 

execution lWre evicted, a remedy by flirt jtu;tlS _cainn 
the party or his exttutor is given by fla t. 32 Hen . VlII . 
C. 5. to have fhe part of the debt Ilnrati,ficd, out of ether 
lands belonging to him. 

• 

PaOVISION was· made by Rat. + Hen. VllI. e. +. far Pror.bnut_ 

proclamations on exigel1t$ in foreign counties, which aa <II) ni&;CWI" 

was perpetuated by frat. 6 Hen. VIU. C. 4. It W:1S thert_ 
by direCted, that where in any a8ion pclfonaJ a defendant 
was de(cribcd of one county, and an exi~nt W:tl awuded 
into another, it ihould he Ill.wful for the juAices to aw::trd 
l\ writ cf proclamation to the fberift" of the county of-
which the defendant was dcfcribcd; or if the king's writ' 
runneth not there, then to the adjoining county. The 
prodamuion was to contain the dfelt of the altion, and 
to dirta the Ibcrilf to make three procl;unations with.in 

• Wk.so\. 
S 3 , • 

, 
\ hi. 

• 

• 
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C H A P. bis counlY :at mrte dilrtrcnt days, two in full county~ 
l xxvm. I court, the mird at the general (effions; requiring him to 

H'ii .. I\Y VUI. yield him(dfto tbe Jheriff Oft foreign county into whic~ 
.' the exigent W I$ aw:mkd. 5 h proclamation was to b~ve 

the {;nne retucn 25 the dtigc , and to ~ made out by the 
(arne officer. Any outlawry promulgcd in a fQreign coun­
ty, without award of fuch wrIt of proclamation, was de. 
cl.lucd void, 

, 

SlVUAL regulations were made refped.inj jurors, as 
~II to fecure a regular appearance of them at the trial, 
as to guard againlt or to pWlith ~rjury and mifbehaviollr: 
Two of there parliamentary provUtons were confined 10 

jurorli in London. In d~c ronner "Teign·, it had bun 
Ulde-lvuured to enforce appearance by !;jfgtr Brues: thtorc 
being rome doubt, how thd"c: werc to be Inied, it was 
now direllecl', that tbe O\3.yor might diftrai l\' fOl them. 
This was confined to allions in the cit]' courts. By 
tb~ laft it was ordained, to prevent dela)'$ (or want of 
jurors, that in all city adiollS depending in the couna 
at ' 'leflminller, the theria; might fummon periOnl bav~ 
ing goods to the valu.e of 100 rMrics, 3$ well as thokc 
hiving bnds or tenements of forty {billings val~e annually. 
] t further diretls, what iffues lbould be .retIJrned on 
the 6rft and fecond diArefs, and all the fubfequent 

:me'''' 
A MOU getten.! provifion was made by llat. 3S Hen. 

VlIl. c. 6. to effe8: :l. due appearance of jurors at "fji 
prillS. It WlIS ordained, that where the jurors, upon al) 
Hfue joined, In a court at WeAminller, were to have 
forty (billings freehold, the tJmire illcilll lbould fpedfy 
1",,.l11li flliliNt III/Hilt ,Il.ilrtf:;"t. fllitlot., t,r,.te, IfIU­
m,d;, ~,J ,.,tidiflU "" mi,/lis. and the fberitf was not to 
return perfom who were not foqualitied. Jucafcs which 
did not reqWte \blot claufe, he wu not to return ~y t~t 

• ;"', ant. '4)' 
, ~ ... .. Hco, V111 , t, J . 

" \·W. aKolW. 5 Hea, VIII .Co J. - , 
had . , 
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bae not {orne freehold; and in both afes, he was to re­
turn {LX fuflicient hUIldredors, at iealt, if there were {o 

many within tbe hWldredt Upon every 6rl1: hlliJlQS 
U'P'N/, or 'i/h-i_I'U, with niji priUI, the lherjlf was 
to return at leal1: five (h.illit S i at the fecond, kn fbil-
Jingsj at the third, thirteen fhill ings and fourpcnce i and 
upon every fubfequent one he was to double lhe ilrues.. 

till a f..ul jury was fworn, or the procefs othctwife de_ 
termined. !fa full jury lhould ~ot appear, or "fter chal_ 
lenges there .....,1 likely to be " default of jurors, the 
jultice, at rcquefl: of che plaintiff or de£cndllnt, might com-
mand the fhcriff to name and appoint as many perfon! of 
(he fame county;. lhM prefent at the dlfcs or lIifi prills, 
as .would make up a fuU jul)', who filOuJd be added to the 

Fnd, and their n:lm~ 3nnexed to it: thefe wcre to ~ 
liable to dlallctlge, as if mey bad 1I«n impumellcd on the 
wflin/Q(;41 j and if they nwJe default, thcy might ,be 
fined as juror. at common law. The jurors full im_ 
pannelled wtre nevt'rthtlefs 10 lofe their ilTues, the fame 
as if the jury bad remained for defa..ut of juro~1 unlefl 
they were exe~fN upon any rC:lfonable «aufe by the juf_ 
rice; in like l!unner~ if the jury W:lS not' ta~n by rea. 
fon of the not cpming of the jufiicCl. The fubfidiary 
jurors added, according to the direc2ions of this ad, con­
'f!iuued what were called t.11I d, firu",rfi""tilnu, "and 
they wc.re mentioned under that appellation, in fur. 37 
Hen. VI1I. c. ~~. made for continuing Ihis aCl, which 
\Ir.lS onlj temporary. ' -' 

C It A P. 
XX\·UI. 

L.--..-...I 
n£.~a.y VIII. 

, 

• 

Now we are upon the fubjeCt of juron, we auy in~ AI~ 

trodlJCl a ll;uute made for altering the proceedinr in atL 
u.int. We have obferved, in the bll- reign, that Ihe 
r-r1iament had prO\·jded a new way of pl.inilhingjurors, and 
lIad foregone the antient vitaioous judgment in attllint r, 

! Viii . ani. I.t) • 
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C HAP. 1 hat fhtute was only experimental; and thererore, 
XX\"UI , . 

I _ . :Iller being con~inued b1~J at the beginning of thif 
HF. ... aY\liii. reign, was fuff'en:d to expi in the third year of this 

king", Att3inu, thctefo 'ga,in returned 10 their an-
tic'nt coutee, till frat. 13 He , VilI. e. 3. which I'C'Ncwed 
the policy of the afl of the Iaft reign, in the following 
manner: In every cafe of 1m untrue: vtrdiel, bctwctn 
party and (Urty, in any (Uil, plaint, or demand, before 
judgel of record, wllcre the thing: in demand was worth 
forty pounds, 2nd did U:K concern a m;m's life, the party 
gric\'cd might have an att~int againll: the jurors and tl,c: 

• party; with Cummons, refummons, 7.nd diftrt:& infinite 
againft tbem, and alfc the grand jury. Evcryone: of the 
grand jury WllS to h:tve freehold of the ycrly value 0( forty 
(billings. The dHhds againa the gr:md juron W:II 10 be 
awarded, and open procbmation was to be made, :l11d this 
was to be firteen days before the ~turn d the difl£efs. If 
the party or any of the petit jurors made default, the 
gBnd jury wtS to be taken _g:ainn e\'U)' one fo making 
default. Thole whQ \1.ppe~d, were to haye no anfllter 
to the plaintiff, C'Xt:ept f~nt tlHJ nuuit trut !trtlrl4rzt (pro­
vided they, wtre the fame penon,; \1.nd the writ, procefs, 
return, \1.nd Illignment, we~ good \1.nd lawful), ' ano the 
party Waf to plead thu th" It1'l)t If trru 'f)(rli!l; "md if 
rh.:y pleaded in bar, the gr2nd jury wu (liJI to go on to 

enquire whether the 6rtl jury gave _ true verditt, If the 
jury were conviCted, each of them was to forfeit twenty 
pounds, half to the Icing) apd half to the p:;Irty Grieved i 
~bcy w'tre alfo to ~ 6ned at the difc.l'Cljon of the jullices, 
:lnu their ~\h nevu more 2C.Upled in any Court; the 
~.m:y·s pita bting alfo found 3f-lin8 him, the plaintiff w:1S to 
N tenured to what he bad loft, with n:lfoll:lblc coRs and 
dilllUSu, It w;!.s ordained, th:tt outlawry or c~om.mu.-

, .! ~, 1,-lltrt. VllI, C. = •• 
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nitalian of tbe pl::tintiff fhould be a \"Did pica, not to t.c c It ,\ P, 
dT ~'r'd 1._ ' xxnu. anrwa-e. n Proc<:IS 0 Ilttamt, I., was to po; gl\lt'l'l at "----' 

in a writ of dowtT, and nO~dTOin or ptocetlion to be ult. ... al' "Uf. 
allowed. An attaint was .not to abate for the death of 
the p:1rry, or any of the jury. , 

J f' tbe verdiCt. W2S for .. pcrfonal thing, OlE debt, trcr~ 
pa&, or the lili:c, under forty pound~ there "'IS to be 
the ("me procc:fs:md pleas, and ddays were in the fame 
manner to be rcmoved: only the qu.a1i6catioU5 of the 
grand jury neal not exceed five maries yeatly of freehold, 
or the property of onc hundred marks of goods and chat_ 
tel,; and the petit jurors, if lIlraintc:d, were 10 forfeit 
ou1y /1\.c: pounds, and ;Ufo m~l:c: fine: and ranfom. 

r to either \!;Ire, if there ""'ere not fufficient qualified 
jurors, a tlliu might be awarded into the next coumy. 
'The r~dy of this (lalute wu allO extended to perrons 
grievcU by any untrue "~rdia of inherianc::c in ddc.:nr., or 
of freehokl or inberiWlCC in revemon or remainder, If 
Ibe plauuifr wa' nonfuit, or difconlinueti, he wu 10 male 
fine by the diCcretion of Ihe junKes, All .Ullint' were 
thc:ncefonnrd to be uun in the ling's bench or com­
mtln-plcas, and in no other court i and Nifi ,rlNs might 
be sr:mted by the jufiicc, upon the diftrcf. : every p'1.it 

juror might afpcar by attorney. . 

THIU is a provifo, declaring, that thi.s natute thall 
not prejudice the aa o( the 1aR: rtisn " re(pdtin, attaints 
in the city; but dat att:lints might be eimer brought 
there in the hutlings, or under this alt. To ob"iate 
fome infringement which it was apprebended the cil,_ 
priv~ges might undr:rgo by ~ gene,,] (orm of this all, 
it was in I (ubfcquent fbtutc: ~clll'cd ., that in altlinu (or 
Yffdia, given by citizens, lhe jurors need no qualilic:lIion 
of freehold, but ollly to fu,,'c +00 m:ukt in value of gf'" 

• 
! Sat. II Hnt.. \'11. t. ll. Viol • .:It. 14Jo : !tat. 3' Raa. VIU • J. 
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R/STORY OF TH E 

C 11 A P . • and chattel, j and, fun her, lh:lt the juliicC$ lbould Ii! at 
XXVllI. h . GUildhall, or 'elfewherc, in tile city to try fue attaants ·, 

pu.siy vur, SUCK ~ «be new fi~ into which this anticnt pro-
ceeding for puniiliing th peljury of jurors was now 
thrown: it has been tre2 very fully in the early parts 
of our Hillory; and when it underwent (0 important a 
revolution, it fec.med proper that fuch chanp iliould be 
recounted equally at large. 

THE atbinin! of fubJlantial jullice was 'promoted by a 
new ftatu.te of amcndm~t and jeofail! this was /hr. p-
Hen. YIn. c. 30. which look :l\Y':Iy (orne of the minute 
caufes of exception to which records and proceetiingJ were 
before liable. It ordain., that 'after \'crdi!l judgment 
{hall be gj ~ell, notwithfbnding allY mifpJeading, Jack of 
colour, infuffideJlt pleading, or jcofal!, any mirton­
liIIU'IIKC, difcQQtinua:!.cc, or mifconveying of ptoceR\ 
mj~joiuing of the illite, laele: of wzrrant of ;mornty of him 
agaioft whom the \I,erdia i~ or any other dd'ault, or I'I('g. 
ligence of any of the panies, tbeir tou.~reuon, or -altor­
nics i nor (ball any writ of error, or of hUe judgment, 
be maint:;Linable on account of :tny of Ute defet.ts above: 
mentioned. By the fame fbtute, llttotrues ,an required 
to d~li\ler tbeir warrant, of :tttorney to be enlered 0{ 
record, tQe fame tenp the iJTue L5 entered, under pellalty 
of 10 1. and imprifonme~t at the 4Iifcretion of the court .. 
Aftc.r this aCl, much room was HiIIldt fOf the parliament 
to intef\;ofc on the fame fubje8. :u has been finel! done 
by Inany ftatu\es of grCAter e).tent dun tl\e prefcnt. • 

W JIlL!! thefe pro\'ilions ~re nlade to prevem the fail" 
ute of anions on account of tri6ing dcfeCb in the proc:eed1 
ings, the anlient {l:ri8nefs was Rill prcfervcd in crimin:.\ 
prolecutions: in thefe it was thought not inconvalient 

• It 'Ilr-:w& frnm. lbe Jlf't'at/I~ of 1'- atr of LanoIon. IDd IICIC 
m thW iWme, th.c rho city privi. til. when, ."ccrt InqllifltiOll' no: 
~ Ibo.It lri.lb f\lll U-: 1'tw lin 11M ~ in .,. ... , • tIa, 
;n.,f ,"ia.1f ut IIW cit,,..,, n( .1-. In"'er of LotIdon, -'" fur tho ok. 
<1m tl\nuI.I 1M ,.ktp. 51:. M;II'. In-.,.dWpI!lg(N1W:-". 
ui'" Guild, !If' '" tile G~ 

to 
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to aUow any aception which could, upon any hir pre~ 
tenee, be ~kcn in favo ur of the life or ILberty of a defend. 

ant, after conviBion. Bllt t, Ilat. 37 Hen. V1Il. c. 8. 
ordained, that, for the (utur the words'!.'; It Qrmis, 'f.)i. 
d,,/iu/, C'llItr Nw.Jis, IIlhtlbSI ""lh./, It [«littis, or any 
fK the fame or like words, if omitted in all indkC'tment or 
inquiulion, fhall qot be a tawe to aVOid fuch indidment or 
inquifllion, by writ of error, ple3, or otberwifc. A 
doubt has been nifed on the conflrutliou of this (blute; 
whetber it W'.&5 meant to txtend to aU the words there Ie. 

cited, or only to thofe which come under the ",ideli,,:. 
This has prevwu:d the full bendit that otberwifc mig~t 

have been tkri.td from this only {blutt of jea!'ail whicb 
· relatcs tocriminal pcoc~dings. 

A, the end of ~II bws i. the quiet and ~ace of fociety, 
the limiti ng a period of time within whi~h per(on, mu1\: 
j,wfue tbdr remedy by aaion, wu a wife and politic 
C'OIlftirutioll . Some flatutes were made for the Iimit:l.tion 
of adk.n5 1. Tpc: crud proceedings upon penal fl:t.tu(es 
in the laft reign, made it necelTary to fix Come boUllds to 
fOfl\mon informel'i. By Ibt. 1 Hen. VIII. t. +. aaions 
~n penal R:a[ut~s ~·U! to be brought by the Icing within three 
~arsJ anci by any common perf 011 wiLhin ooe. Thi. aCt: 
bei,ng ~mporary, w:IS.COntinued by fiat. 1 Hen . vm. c. 3. 

A MOllE general ptovifion was made for limiauons in 
{evc:nl real writs, by fi-at. 32 Hen . VJIl. c. 2. which 
fbteS id the pream'ble~ tWO ineonvc:nient'ies (rom the pre .. 
knl length Of limibtion : one is, that ,i t Wll5 abo\'e the 
remembrance of :my man to tly and Ic.now the certainty 
pi' the point in iU"ue. and tbat penons, tbough they and 
their anceRors bad been in long poIfeUion, could not crt­

joy tbeir eRates in fafety. To remedy this, the following 
21terations were! made: That no penon lhould fue a 
~rt of right, or make prefcription, title, or claim, al~ 
'edging tile l'cilin of his anccfi~r) any otherwil"e 8wa - , 

! Viii. 11&0 ,aI. U. n ... 
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" ithin threefcore yurs btfore the Itjil of (he writ, or be_ 
(ore the prtfc::rfP.tIOO, tiUt, or d~lm' made: ~I 'bat no per .. 
IOn flloutd D1J.intain an ami; of monllunceRor, colina~ 
~id. YNit of tntry upon d' e.ifi!1 dCJI}C to an a.nctfi0l, 01'" 

:tooy odler a810n polfefory f any fUflber (eilin of bim(t:lf 
or his antenOT, but withln fifty yens bticm the ttjllof 
me writ; nor 9f his own (ciolin, abo"e thirty yOl"5 before 
ri~ t¢ft of the writ; nor iliould avow or mue cogni~ 

{ ... nee (or any "rit, (uit, or fcrnee, alledgil1g a reifm 
tbeteOr in himfdf. his 1In<:tROT, or 2ny one: whore dbtt 
be h::ld. :tbove fift)' ~rs ne..'tt before the nukrng of the 
avowry or C'ognifllnC'c. All formedonl in reverter and rc .. 
m:lindt:r, Md evCTY fnTl facias on::l finc, w::.t to be f.~ 
\I{t.d, and uken. within fifry )!'tIn .flel' the title and ctufC 
()f ;tction :lM:rued l ~nd if a writ was brought, pn:fenp­
lion, title, clalnl, avowry, or cogllirance, w:lS lIIade any 
otherwil't:, and wu travcrli:d,alld fooJnd againft lhe perf 01\ 
(0 doi",,;, he ,nl' to be b'-f'Jed for (vcr. 

Ar&ol"c the profifions relating to·the adminillratlon of 
juflic:e:, we mufr not forget one for bringing Trinity tct'm 
more forv.-ard in the ye:ar. Thn ~ fbt. 3'2 Hen. vm. 
c:. :11. whkb !htes tWO tc.afons for fueh a change:: fuR, 
that in this (ca(on there had often happened tbe plague and 
othe r lidcndfes; (ccon~ly, that it . ' ilS:I gtt'2t impedimcllt 
co poor reopk who ought to be employed about lheir har_ 
,"cll. It WIS therefore thought proper totalceoff' tbe two 
La. return" and, jnfle:td, to add one to the beginning of 
dl'C tenu s. F.r this purpofe it wisell:lI~ted, that thit Wm 
thnak{ hllYe only Four common returns; the lirA: of whic:' 
'w2t to be ill ,r'!lll •• $(1"0,, Tri"j'ati, j tbe kcond, ill 
..ot!bil Snhtt. 'f'rinitlttis; the: third, j" ,wi"Jinu 5."".­
"'r;,t;,r;1;I, u Ixrorei but the fourth WU 10 be • air 5.IflI,e 
.,-,;"il(/Ii, i" t"s Jrptitnmtl ,. which WI.S to take iu com .. 
JI"It'»C:(menl from Trillity Sunday in:o thrTe weeb I~t 
, " . ... 

• t~ tl:l~ J)b;r.nI utt,Itrt"'J OM II .. tbt, D"J __ .. , ........ SI. • 
!"~ _ t1,c) 'lll'ac bn aJjllfitlll'1 Jko. m •.• tul. 11. ,I. 
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ENG r..! S H L A "t. 
-.;no\ll'in;, :and W3S to have its retum with the fourth d:\y 

DeXt roUowing, !I w:ti lI(ua\ in the othtr returns; and the 
~turns ill trttjlilU SuO; [""il BnptiJI~, i" .oub;' 
SlUlD; 7,h'lHnis Bttptif..r,. ~ iN fujnJtMti Slwoi JtlHtn-
11;.$ B(J{IIijf6, were thenccfo ard to be aboli.lhed. it 
'Was oullined, that this term Ihould brgin the Monda)' next 
:iter Trinity Suncby·, for the kttping of elfoin!, profers, 
returns, and the ()(hcr ufual cerellloniu. and that the 
full term lhould commence on F rid:ly next after C~"PIiI 
Ckr!fti da),. When this alter;ltion was made, allother 
was alro nttdrary for adjuRing: the relation the term, after 
tbis modification, was to bnr with the others. In the old. 
fc:aJc, ~ttltdby the lbt. D ill W/IMIIIIIl ,'n lBQlftl, "II writi 
ilfued In Hilary term, and thole of no other, were re_ 
turnable on fome of Ihe- return, in T rini ty term; 2nd all 
thofe i{f~ in Trinit}'. frll upon fome return in Michael_ 
ffiM: this relation wu nil! prefen'ed, but it was ordered 
JII this way, If an}' writ, in a rdi :u9:ion, was rClIIruable 
iN .£/(,/;;1 H i/ur;i, then day was to be I:ivtn in mVii1l' 
S.,.Ote 'Trinitatil i if i,. ,"intitnA Sanl1i Hilari;, i1l "'~o~ 
/iii Salle" <[',initolis;, if i" trflJ1i1lQ PhrifiMti.nit B,tV. 
Mwitl!, in ,uinJtllli Santi. Trinitllti!. if in ,fJllb;~ £/1_ 
riji(oliOtlil Blllr" A1ttr;tI!, thtn II dit Tr;"ifllti, j" IrIS 

["';"'(1"111, A&ain, if in (rDjiill' SonOte Trinililfit, ill 
,,,rjli,,. AiJ,'",arulII; if in .t1dir Sa1/O. Trillit(ltir, i" 
,rtJjlin. S.,1IlIi MI1,/;,,;;, jf ,(, fuindmp Sl1f1l1te <['rinitd._ 
til, iJt .oIlO;S SI11/8; Mertilli; ~( 0 th', TrinirMtis in irIS 
[tpti",4116/, then in 'INilldma SMII!J; lJprli"i. 

PRO\'ISJOIf Wa! likewife rru.de, as in the .reign of 
Henry 111. to :tdapt this :oltenotion to the recurn (J{ wri r, 
of .Iowa. I f a ~'rit of dower ~ rC'Curn:lblc i" ,ui"dttui 
Pafih.J day WII to be given in (ro/lill' SUllO. Tri"ill1_ 

• The Monobyo al'w, Tualfy IHs::QI YOOS., l (jtb nf June, 'T"-
5Ir.>c!l)' Ifl. dill ~;JI 17" .... rhe DOW retum II. ,,,, Pl,,_If" " Ji, 
. Wi of J-. -' WI}'" c: ... ;!; S ..... ", r,,,,,,,,,., .... 111 (41 & ,"-
MIar~ 151h, 1! .. fu&lI"1IIo IboN"f JlIly. f . 
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~. ~"t1 .. "rrinitai.i! i if (I th'llJfthte in fliinfi/lPli1JftllllJl, 
. or i" ,,·t!Jlin. Ajalfji'/li1j th tl ~i, fonn. "lH"itati, ,n trtl 

jtpti",tl'UlS. Again, if in ( ?fIinl Sbntl~ 'Tri"ittitis, then 
;n illabiJ 5trlftli MitbOlli,; if in ,adi, '&£,,(14 1",;"ilo­
tit, jn guinda,a S,m!l; Michotlir; if in flli"dtllQ Santi. 
1'r';,,;II1';', II 6it Snn't:/i Mi&Htlir in 1m [tptimo1lQs; if 
(J tii, $a"El.e T,.iniIQti,", trtt jtptimonlll, then II Iii, Sanll; 

Mllh,ufis i" t/1Ium mtllft"" or otherwile, rafS the 38:, as 
It iii appointed by the ftatute of Marlbtidge. Thus far of 
re"l writs. It was ord:lined, further; thll.t all common 
writ. and proceSu, 15 well petronal as mixed, returnable 
in ' rrinity term, lbould be returrulble on (ome of the four 
retu rns dirtded by this aCt, The jufiic6, howner, iii 
fuch and the like- cafes and procdfes, when f~al days 
bad been ufed to be appoimed for the return of wrin and 
procefles, were authorized to continue to appoinf fpecial 
days all it feemed convenient to them. TlK days appointed 
to be gi¥en in f_Drt j"',*"i, by the flaMe of Marlbridge; 
and in attaint by fttt. 5 Ed. Ill. c. 7. as far as they Were 
not eonttllry to thi. aa, were fUll to oontinue. 

, 
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MUI, /Inti rr,6fl'" crl(Jttd-TrrnfoR II" writi", no ffi'IlJ~ 
;"1-" .if~" tb.l Xi"l" Pl'fJd"mati",s-S,.tld t " 
tin Si~ Artilus-PUlfijbllitflJ ~f P~iJinlng-Of LlJru"! 
-$",1111111 nnNuJi"l C"is-L.ttru_, in tJ H'llfi­
lAw Illai".f/ G"ju-CJuntiRI "'[111ft TIl,"I-GQ,mNl 
- Tr;ol" r,."Ifon mlfmiUt' i" IPalu -turd umm;UnJ 
,Id _/ ,h, Rttllm-Triollj P;rllt'!-Tria/ if BIHtJjhtt/ 
inti" PQ/QlI-Th, Btllrjit '.f Cllrg, 101m tlUJny-Tb, 
~uifliQII if Ci"ll tkbatttl lIif"., tht CAuncjJ-T'IN 
Kin,., Dtltrm;itati,1I-AbjuI"f,ti,1I ond So1J!fuary­
Citro ago;II tal", /r,m ur10in 0ffmtUrs-Sonllun'1 
tdln jrm. tlrttti" OffintMrt. 

T HE Jaw of crimes :lnd p'tlnifhments hrv-n to ar. 
("inea very dii&rcntappe:an;nce: An alteration in 

Circumi'taJICes, .nd an alteration ill kntiments, induced 
the parliament to give a keener edge to the Ian', in many 
uk.. To fufFer fuch. offences u mW'der ;;&nd robbery, 
l;ll"Ceny. burning, and other crimes, to enjoy impunity, 
tbrOl.t&JI a peculiarity in legal notions, or defeCts in the 
I:ourfe of jufticc, was thought too incontiilent with the 

order and peace of roc:ielY fO be an)' longer endured. 
Many fiatute:& were made for the due punithment of fuch 
enormities.' Belides fhis modifying of cornmon~law of. 
fences, the chara&:r of the timt'J, and that of the prince 
upon the throne, contributed to the enat1:ing of rna new 
aiUle$, with new methodsof trial and pUllitlunent; all icll, 
~r, exhibit a gmler {heW' of novelty than bad b«-n 

introduced 
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introduced in our crinliwf law in any of the pretedidg 

rdgns. 
THE penal 'aawfes oftht' reign may be n~tur.dJy diyid" 

ed into fueh as concern r igloo, and the King's perfon­
and government i thofe w ich . regard inferior ofFe nees J 
and fuch as male! allY change in the modI. of (rial at com· 
mon law, or in any other way afFtlk the pullifhment of of-• ftnden i and, Jadl)! thofe thl1t rcfpea the benefit of clergy 
l1t1d fanCluary. 

TH" penal. a£U rei:ttin, to the king', pr-rfon Ind govern· 
me11t, and to the alteration made in religion, conftiq,tte 
the 6rft- head of enquiry: thefe were all repealtd by fbt. 
I Ed. V I . C. I %. and Ilot one of thtm has any inRuence 
on the body of our law ill force at this day. Notwithfbnd_ 
ing this! they IIrc extremeiy worth, of obferntion, when 
confider-cd in :tn hiA:oric:allight. Thefe laws wer~ illtire_ 
1,,0( I. /lcW impreffion, totally differing ftom any that bad 
gone before, both in the dcfcripfion of crimes, and the 
fevetit), with whicfl they pUl1in)cd them. In theft Jlawtes 
trc.fon ami mifprilion oftrc;tfon were made the confl!<Jucnce 
of tyery a8.ion :and t\-ery word that tendtd to alfe8 the 
regal dignity i the obedience of mtn was (ecured hy oaths, 
and the difcovery of guilt fac'ilit:ued by methods· unheard 
c( in the common law. Though there natutes \V('fe all 

·.blogated, ~t tht otrt'ncC$ th~rtin created v,-e:t rtvivtti in 
the fubfl'qut'llt rcigll~ with inferior pc~lties; anti many 
of their regulation were followed ~lllimiJar circumthncn; 
ro that Ibeft' IlIws 'g2.Ye rife to a new fpc-cie.: of criminAl 
jurifprudc:nce, which has betn adopted «aGol1ally ('\'er 
tinct; tempereU, however, ",ith g~ater Ibew of modc.ra­
rion. For thcfe ~aJ'on~, as well as to difplay !btu- pte\!­
liar nile and rXI01vasUlc(', we lball tru t the!\) fully, Iud 
that nculy in the onIer in which they wtU ID* • 

IT was DOt all the '1Sth year of his reign, thlt Henry 
bad nvolved himlt·lf in. meafurcs which forced him to 

(uth {.as of \/iol nC'C. al mu!.:.ed hii govcrnmeot for 
flJlglJ inaz-y 

I 
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unguinary anJ lyra nicOll. Having pGltud witb his quttn 0 H)t A ... 
Ctlth.rinf, ~mbroi.1ed himfelf with the Empuor and tht, ~ U. I 

Pope; aud we-It the r('(otution of throwing off the: P'lP:d .,T.u;it¥ uu, 
.. yoke, he found himed( unde~ a needlity of {ccutin, what 

he had done by an .a of parr lent, which wU to con­
firm the divorce, and the m;u iage with .4IfM BWlifl, and 
to fettle thl/llmffim of the crown upon the iJTue of that 
marriage. Stat. :15 Hen. VIlr. c. 22. WlI paffcd for this 
J"lrpo(e. After giving the funClion of parli~ent to the 
itcps which had been b.ldy' taken by the king rd"pctling his 
two qu~ns, U. enatted, Ih:at ii any ~r(oD by writin&f 
or'imprintin,il or by any exterior att or deed, maliciouny ,. 
procured, or did anI thin, to the perit of t!'e king's ptr. !:::;,!, 
{on; or gave occalion: by writing, print, deed, or an, r ..... k'MS. 

whereby the king might be dinurbtd of the crown; or by 
writin" print, deed, or aa, procured, or tlid allY thing 
10 the prejudice, nander, ord~r~tion of queen Anne or 
her ilTue by the kin,;, fo as .to intcrrupt their title to the 
~rOWIJ, u limitc:d by that k1:, (uch offence Ihould be bigb-
trt:l.rou. And if any pcrfons. ", 'IIJ,rd, ,n", lhould pub-
lith or utter all)' thing to the: pc'ril of the king, or flander 
(If the marri36c with queen Anne, or to the Dander ordif· .. 
bcrilOn of. the d!ilc of th.at marri3ge. it,.,."; made mifpri_ 
11011 of It(·afon. All per(on$ of full 3.Q:e were to nke 1111 
<ath to fu\til alld m"inuin thc objet" of Ihat :lICt. and 
thofc who refureJ to take fuch o:l.(h, wheal required" were 
In be hdd guilty of mifprili.ofl of Uc:U'oll; the prt'(:i(e form 
of which OOIth \\'1'$ afterwards prcf .. ribed by flat . ~6 Hen. 
VI1l. c.. 2. 

WHtN the way \n! once pointed oot of furrounding 
the king" perron ;lnd dignity with nc:w·nlaJc treafon~ and 
of binding pt'f'ple to their duty and aJ1tgiance hy exprc:(, 
and forma.l oaths, we thJlI prc:relltly 4:e bow ready the 
pnliameut wac, 01\ every oc(:l1lion, to f1lbtic:atc and , iter, 
a.'1 C'ircumliances ch:lLlg~d , thc:re frt /h dcdtci for the !\cu. 
ri(yof goverumtllt anJ rdi~ion. , 
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C U A r, TN the very next ,.ear:m aa was palled, in orde, to rt_ . 
XXIX, fi-r:lin If all .nanner of lbameful thnder. and dmgtrS • __ J 

H~V.\- vlll, " which mignt hOlpper1 to rne,king's penon, or dlJ.t of the 
.. queen." It was by l1at,' 26 Hen. VIII. c. J 3. made 
iith.tntrfo", if anyone didtn;l.)iCioully wijb, will, or dt· 
firt ", WI,.,jr, or writing, or by enft imagine, invtnr, 
prn:1ife, or :luempt an)' bodily harm to the perfon of che 

• 

• 

king. queen, or of their heir apparent, to deprive tbem of 
their di&nity, title, or name; or jf any did flanderouty 
and nWicioully publifh and pronounce, by cxprefs writing 
C)r words, that the king was heretic, fchifmatic, tyrant, in ... 
fcdel, or ufurper (whi:b latter words wen: intended 10 bridle 
the infolcnce oj Come frurs). orjf In)' with-held from 
the kin!; hi calUes, fonrcffcs, or holds, or rebc:lIioully 
dct:t.incd :lily ()( his Ihips. ordnance, artUiery, or mWlitioll, 
and did IlQI deliver them up within Ctx c:bys after proclama­
tiOll , This a4. btUdts taking away fan8:uary j,1\ efts ot 
high.trtafon,. incre-.ueli the forfeiture upon anaindu, by 
6c:darint, Ihat aU lauds, te~me.llts, ;wei nereditamcncs, Ij 
1J1t} ljl.u if inlMr;16nft, in ufe or poffi:ffion. tbould be 
tOrfeitcd i which words incl\Adcd clbues tail. 

By the Ian :l{t~ we find that. not only uttr;", 11m IIlttl 

4uJI (3.5 tnc pIl.:ccdillg: fiuute exprdTcd it), ~ud. writing, 
hut w,,-Jr.cxpreffive of a wijb were made Irt:afon , \Yc 
Oull (oon fee: that th~ k&iOuure laid the fame pe.ulty upon 
tbe th'lI:bu ordllJitf of mcu a,. If cxprdl'ed by word •• 
After Rllt. 2; Hen. VtlJ, c. 1.. which made it treafOll to 
cuulIlc!fcit the king'i J'igtl-m.nual, privy.fignct, or privy_ 
ii::oJ.l. there follow fi:r.t. 28 He,ll. VUI. c. 1. made for ,ht 
jw~~~tJ '/ t~'i trr",,,. after the ue:atb of 4mu B.u,lI/~ and 
r.he king',. m.a.rliage 10 h~ que~n 16U. Tbe fonDer all: 
of {loIttciliOll wa5 thereby rc~alcd; llnd now, &milar po­
"(V)111 wcre ID*L: 1P bvour of the i~ Mcffuccclion by 
thI) pew QUln'lc, The king being empowcrtd. iA de. 

/' 
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• huh or itrue, to :appoint :l fucttffor, b1 lett~rs p:itcnt or 
by will, it wn mlde ~igh-Ire:l(on 10 int.t:rmpt the (uccemon 
'of the iff"ue, or of the perCon5 fo :IIppointed by the king: \. 
It W2S made high-lre2fOll to procure or do :1n1 thing, by 
words, writing, liri llt, ordtT./,,,llu rt~tlloravoid:mce 
of that aa:; and the Oander of the-queen :and her ilrut, 
br tbe doing any thing to the pMil of tbe Jtitlg'. perfon~ WI' madr hlgb_tr~ron, in the very terms of tile former 
.a of (ucccflion. It was moreo\'cr nlade hicb.treafon, 
if anyone by words, writing, imprinting, or any other 

• dt~rior all, dircltly or indireBly, 3cce~, took,jutl,ld, 
or belittll', the m:miage. with queen CtrtIHlri", and All", 
to have been good:uJd l:I.wful i or fbndered the fentenc:et 
of die archbilhop thc:rein; or took, ac«pted, named, or 
called any 0( their children legitimate; or craftily ima­
gined, invclltN, or attempted, by colour' of any prete~eJ 
[(I deprive the killg, quem, or their heu., otthofe the kitlS 
lhoukl Ippoint, of any of their tides, fty1es, or regal 
power. 

BUT the moll lingular pm of this al\ was the following 
dlUfc, which ena6ed, that if Iny, being required, by 
commiffioneT'! properly' au.thoriz~d) to mm (Xltll to an­
{wer ruell' queftions as fhould be objeCted to bim upon any 
clawe, lmicle, {cntenee, or word in that all, tlid con­
telnptuouny rtfvft I~ mdt pltb ,Doth, or, lI.fter making ,it, 
,.tJllftd ".II/wrr. be lhou1~ be lUilty of bigh-treafon : 
a {pedes of CX'3mination. unknown to tile :unirnt com­
mon law of the country. The:ttl even goes furth!!r, 
and (ays, that" if any protefled, that IMy were not 
" bound to tlecbre their thought and con{eience, and mIRy 
« thereon 2bided," it ihould be high-treafon ; {o litt!. 
2Thalned ftrc the maken of this aa to be confronted 
with ~ mifcbid$ dUt would mtun.lly en(oc from it ; and 
fo ready \l'Cr'e they to ulllk:rt:ake the cruel taCk 01 ob'f rtg 
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th~ confcQucllc~s of former reverilies by impofing n~w 
ours. This all contained one more ~afon; which 
WOISf in cafe :.n; one rcfufcd to take the oath prcfcribed 
for the obfervance of it i the former oath of a fimilar im­
port ltcing repealed and diCffnCtd with t. The m:.tler of 
this act was fo various, and (J( fucb a peculiar kind, and 
the m:lnntr in which it might be enforced (0 infldious, that 
it became anengint in the hanMof governmt'nt, by which 
they might catch any man whom they ..... iibed to dearoy. 
This aa is a firong inftance how ;..bfoIute Henry had be­
come, when the pltli ~ment conferred 011 him the power 
to difpofe of the fucceffion to tJle crown. 

THU w.u folw\1'Cd by an all 4 to cxlinguiib the autho­
rityof the bifhop of Rame. There is a long preamble, 
Hating the ufurp3tions of the Pope in fpirituals and Urn­
ponls 1 and that; Ilotwithllanding the laws which bad lately 
btcn made, 't divers feditious and contentious perf OM) 

U being imps of the raid bilhop of Rome, do, in corners 
U and elft:wherf', whifpcr, inculke, preach, and pcrfU2dc. 
U ami from time to time inftiU into poor :and unlettered 
.. people the advancement and continuance of the {aid 
"bilhop' reigned and l>retended authority." For thefe 
fe:uons it was ena8ed, that if anyone by writint, c:tpbtr­
ing, printing, prf'3Ching, or teaching, deed or a&, oblH­
Illttc!y or ma1iciouOy held or Rood with, ro <,xtol, ret Tonh. 
nlainuill, or defend. the authority of the bilbop of Rome" 
or invcnted :my thing for the ,.d ... :anccment of it, he fuould 
incur the pt"nallics of Qat. J6 Ric.h. 11. c. 5. that is, a 
pr~II11J1tjr#·. being a procca origin:ally t"CIntriveci for cc­
preQ:ing the incroactnnentl of papal power. To U1C3bC 
-all perConl in an exprefs obligation 10 fupport the king 

-;unll the Pope, an oath was framed, by which the taker 
renounced the PO?C and :tll his authority and jurilWtllon. and 
thirth W1swbco.k.cn by aU officers and miniItertfpititual 

. .. ,,-a, ,;. 1,S' ~ St.1t. :U\«:. Vlltc.... ~ Y..!. 1IIt._ otl". 
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31ld by. every rdig,ious p=rfon ; thore who took ortlers, 
ot :lny Jeg~c in the uf'i;<~rtitr; and it was made higb_ 
trcaCon 10 refu(e Ihr\OJlh wheil it W:lS required to be t2lri.cn ; 
fo Inl[ :111 hopes Qf recpncili:l.tion with the church of 
Rome fc:emcd CUt 0:' by thLS j\:uute. 

THAT t nc Inn.;>·s power to difpofc 0( the crown mj~ht 
not be thw.aneJ or int.:rrupted by the m:trriage of any or 
his &mLly ag:til)l l bi ~ will, it was, by fiat. 48 Hen. VIII . 

c. 18. made high-trdIfon, both in the man and woman, ir 
.my one e(pot&d, married, or took. to wife any of the 
kmg 's children, being 1.1 wfully born, 01" otherwife com_ 
monly reputed for his children j or any (J{ he Icing" fillers, 
or aunts all the p.art of the fuher; or any of the lawful 
children of tbe king" brethren or fill ers, or even tn con . 
rrad marri~e wilh them, without the Icing's licence un. 
dt:r the gre;,),t (e3l. or to deflower any or them, being 
unmarried. Thefe were the penal laws m.'l.dc ill this thort 
p:lrliame:llt, in the 2-8th rat of the kins. 

C H A. I'. 
XXIX. 

- . 

THI next treafon that was Illflde, was to enforce ober 
dience to the king>' proclam,uion5. The 13fe proceedings 
of the Iring about the Anklu of Religion, and other in­
jun iOlls' which had beep publilhed by his fole authority, 
Iud bcenexccpted Ilgainft as contrary to 13w. bt:caure the 
king had, without confent of JWliament~ , :t/tered (ome 
la.'.'-'1, and laid taxes on his fpirirual (ubjeds'. This oe­
cafioned the fAmous flatute 31 Hen. VnI. c. S. The 
prc,;unble of Ihis ill fels forth u the contempt and difobe-. 

To dif • ....,. tlte 

k"""'1'1\II;:1l­........ 

" diencc of the ~l1g~s p~am:l[iol1$ by fame who did nor • 
" confider whot II Ji"l '" bis rlJal pm:lr might d,; which , 
" ifil C'Ontinut.'Cf, would trod to the difobedience or the 
01 law, or God, and the dithonour of the I:.ing's majeily, 
II who may fuJI III be:1r it. COilfidering alto that many 0c-

t< cations might require fpeedy remedies, ::tnd that de-
U I_ring there till a parliament'" me~ might occation ~eat 

! 1lIrn. Rtf.'tIll. L 1~ 1. 
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It prejudittlo to me realm; and rhat the .. ins, by his roral 
U po\ftr ,ffien 4f GlliJ mitbt d(1 tilt1l11 things in· fucb 
II eaks jn it was' therefore c:nacted, that the king for the 
time being, with auvice of his council, might fet forth 
proclamations, with pains :'Ifd penalties in them, which 
were to be-obtycd as if they were made by 3n all of p3r­
li"merlt. 'l'his, however, W3S not [0 go fo far :15 that any # 

one Ibould fuffer ill his dbtc, liberty, or perfon, by virtue 
thereof; nor that by any of the kinS's proclanuLions-, the 
11 . .,.,,1 or cunonls of the realm iliould befubvcrted. The 
fiatute direl'ls the method in which thefe proclamations 
were to be itrucll, lind how tho(e thould be. punifhed who 
difobeycd them; and then add't that if any offended againft 
them, and, Ifl further cOlllcmpt, went OUt of the king_ 
dom, it fhould be hi~h_tm,(on. The (arne power of 
ifruing: proclamations was given to the counfellon of the 
king's fuccc:ffor while under Ige, with the like penalties for 
difobeying them; a power of which the Proteclor, in the 
next reign, availed him(elf. in order to bring "bout the 
changes in religion'. 

IN the f;lme p:trliament was p:ltTed l.~e tlffiOUS all of tho 
fix allicles, fl.iled, "An A8 for IIb,/ifoi/ll J)it-'n-fi" 'I 
Opini",s," by which the parliamellt enalled fix of tbe 
firongdl: points. in the Romith religion, under the {e"erell: 
penalties. The preamble far, that It the ollg hoped 
.. that a full :lnd perfeCt: re(olUlion of the faid article5lbould 
,. mue «ptrftl1 (llumi PK. ""i" amo"l1 .1/ bis jJJ6. 
"jtal." The rcadyway to effect this, it was thought, 
woold be, to clbblith them by law, fince the convOC:ltion 
of bilbops aocI arncd men bad agreed upon them as f«­
tied ottbodox doarine. h w:\s therefore eru.B:cd, by flat, 
3' fleA. Vlll. c. J4.firft, that if "ny one by word, 
wriling, prinWII, cyphering, or my other.ire, did rtilch, 
~, dUpulI:, or hold opinioQ asainR tb£ real prefUKC', 

, 
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he LhoulJ (",/ref death as a heretic by burning, ad forfeit C HAP. 
~ in cafe of high .trea{on; ftr'Hilly. wac if anyone ~I~. , 
~hed ill any (ermon, or coUe.!lign openly made. or tU,.":Rr vij"j. 
t-aught ill :lily common (choo! or congregation, or obfii­
n:ucly:dlillned «defended that the communion ill bolh 
kit-Ids was neccl&.ry. or thir' J". Ih::.t priefis might marry; 
or I'Nrlh'>', that VOWI of chaRity might be broken i or 
fifth", that private matr~ !hould not be tired i Of" jiJrtbf]. 
that auricular confcffion was not expedient j it Ihould be 
adjudged felony. To thefe it was addtXI, that if an, 
prien, or :any other who had \'owed cbanit)', did marry, 
ur conullCl: matrimony; or if :lny prien who was or 
lbould be: In;u-ric:d, did cunally u(e his "fif:, or:my Woman 
to whom he was contrnCled, or WIll 'P'"'' rDlftll./ItR ' .r 

jl1milil1T wilD, both t~ man and dk woman Ihould be guilty 
of fdony. Thil feverc branch :lgainn unrhane p~'liCCi 
was nOt relifhed by the popilli clergy, and i, f;lid to have 
been put in by CrllltllUllI, to m;&ke thi! bloody I3w cut with 
two edges. Jf tblt was the dcugn, the dergy got relicl'cd 
{rom this well~intcnded firoh the next y~'lIr; when, by 
flat. 32. Hen. Yilt. c. 10. this laller part t:«" the bw \\':lS 
c:has'lged from felony to forfeiture anti imprit'onmenl. 

AfTER. this aa of the fix articles., there WIS :tnother 
brought in by Couutltr, which was intemled to mitit:att­
the late laws about religion . In this mC:lfUfe the king 
'I'cry readily concurr~, king then envged in :I W21". and 
wifhing ('vc~y lhill~ to r.:main quiet at' home. Thi, 
was flat. 340 35 Hen. VUJ. c. L intitled, All AU/llr t;", 
Q,n,QIUtlfllfll if 7"rul Rlli:iolll (/11" {Jb~/ijiJJJJt7lJ if JIlt fl'f~ 
frary. One ddisn of this provifion W:l$ to put a nop to 
the ufe of 7i"daJ's tranOatiun, :lnu to promote lhe rC:ltl. 
illg the authorifed tranfi3ticJIl in LnzliO,; after which it 
enaCkd, tM if any fpiritu:ll penon did preach, [e3rn. 
defend, or maintain, any m2.tter or thing: contrary to lbe 
good innTuClions arxilktermin:l.tions thet bad 'r J\ulJ I., . . jtJ firth by the kill" he ihould, (or tlte firJ\ offen!):, TC~ 
ClIJlt j if he tcfufei to reclnt, or offended 2. fcclJld cime, 

T + he 
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he W.l! to <IIujlJf"e, lI.nd ber A (;Jggot; which if he rcfufeJ 
[0 do, or o$'nded ~ dlird time, he wu to be burnt u a 
heretic: But lay-penons fo offimding were, for the 
third or'rence. or for refuling to abjure. and be'ar a faggot, 
only to ("r(tit. 111 their g !, 'and fu~r perpetual im~ 
prifonment i' fo that the laIty olfending againf't the fix 
ankles :lnd otht'r popilh do8:rmes, were intirel,. freed 
from the haz.ar.i of burning, lind the fpiritwlty fldrered 
only On the third convi$on. They were-a1fu permitted to 
bringwituefies in theirdefencr;:~: 

Tnt. marriage ~eil the king and An/fl if CiI1J(I 

being pronounced ,(oid, an aa paired to cont"rm the fen­
~eneoc i and it was now declared, as it h:ac1 ~n on for­
Iner OCC:aUQIlS tL the rame kind, ' that by word or der;d tq 
accept, take, judge, or believe, that marriage to be good, 
or to at:empt to rep~al that :.&, 1hould pc high-tTC'Jrun: 
This was by flat . 32 Hen. VHt'. c. 25 . In the following 
yea.r, l1nothet' of this whimflcal monarch'l" unfortun1tC 
queens ,ave cXau,?n to the pen3Jtr of high_trc:lfon bein~ 
inRia~d on tranr .. 8ionlof a very nice and {jngular nuun!. 
~een ea,bnr:"1 Hnulmi wu attainted by R:tt. 33 Hen. 
VIIl. c. 2 1. of hi,5h-trc:.IJon for incontinencej and it 
was enalled further. thill if the king, or any of hi~ 
fuccdrors, fhould marry 4 wotn:lll who w:IS before lneon. 
'1Itcnt, it fhould be high-trtfroo if (he concealed it; IIl1d 
:lny pc=rron kno\fing it, aud not rcvealir;g it 10 the killg. or 
ont of his COUf1C11, before the marriage~ or with;n tw~tlty 
days after, !hould be .djudged ,uilty of high_trear"n· • 
... uttbcr. if the queen, or wife uf the princt'>, fhould, by 
writing, mtlJia~t, wOI'ds, tokens, or ot:tcnvire, move any 
one toh:t\'ccilTrUl knowledi?t with men), Qr anyO'Jlen fhQuld 
n.lo~e eitheroftbem to that end, it fhowd be high4fufon. 

A thi,.d a!l W:&i m.:ule for lbe ju,crjJim to the crown, 
\o\'bich .emirdy ovcrtuNled the former appoinuneQtJ: Ibis 
\\,;\$ 'r.tt. 3S Hen. VIlJ. ,:. r. Th~rc WOLIi :II new oath, 

• ~UJ1I. Rd. 101. J.,oI. 
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~e ... ikd in place of thnt before [worn, :IS well a"g:linn- the 
fupremacy of the pOpc, :\s to maintain the fuccellion 
~rdailled by that aCt • . It was made high.trea(on tQ rcrufe 
tbat cr.tth, or to do llny thing contrary to tnis :la, or to 
the peril and fi:mder of tht kil~'s heir, as limited therein. 
Tile kiJlg'~ Hili: and title W.lS fcttled by fbI. 35 Hen. 
VIII. c. 3, in the following words: " Henry vnr. by 
" the grace of God, King of England, FI1mCe and rre~lld, 
" Defender of the raith, and of the Church of England, 
,t and alfo of Ireland, In earth the Su'preme He:td ;" and it 
was decbred high.trearoll to aurmpt to depri ve him of it. 

c n 1\ r. 
X.\I~. 

'--.---I 
fit.:-.'.H.Y vul. 

THlS v~riely of penal hws ihews , wallt of tC'mper in 
Ihe legin:1ture, \fhich is hardly to ootparlllleleJ . The par. 
Ji..,us and caprice of the J.iing [etmed to be adopted by the 
parliament, which condcftcnded to enforce by flail/i.e every 
thing he could ark or ~j{h I ordaining for bw the {hangeR: • 
iuyention, that ever we.e thought worthy to become the 
\)bjclb of penal jurifprudenee. 

1 T follows, that we fhould now fpe:l1c of fueh natutes 
::lS were \TInde refpcd:ing common o/feJl(:c&: thefe, though 
not fo numerous as the former, were or confidl!rable im_ 
port.l.nce, and arc many of them ill force at this d~y. 
'fhe variation made in the qime of lafcellY by {orne that 
h."we alre:1dy been mentioned, requires a more particular 
notice; after thefe, we £ball proceed to otherfclonics;: 
2nd, !:amy, to mifdemeanoun: but ridl: it will be proper 
to confider twO !btutes relating to homicide, which are 
the OIIly tl'.'O in this reign upon that,hell.d. 

ON! of thefe fb.tutts was to remOl'e :r. doubt cOl1cern __ 
ing the killing a robber. 'M have fetn, that in former 

.times, a perfon lciliing a houfe·breal:.er wellt without pu. 
piJhmem-.. But now, the fiature .24 Hen. VIII. c. 5. 
rays, thetc: W:!S "a quefiion and ambi'j;ui tYl" whether, 
when peUQI)S nttemptcd to commit robbery or mur'\t. ill 
pr Jlij;h the common highway, Clr~, harre, at (901 t ar; 

~ "t.<l. ~ vol. 11 • 
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C it A P. or in .. manfion-houfe, mdTl.lIgc, or dwelling-place; or 
XXl.X. fcloniou!ly attempted to break a ctwdling.bouk: in the 

~~y vu~ nigbt-time, and wcre..l.::iIIed in fuch attempt by the penon 
they meant (0 to rob or murJ~r, or by any perfon being 
in their dweUi"g-boufe, fo attclhptcd to be burglatiou9y 
broe.cn; wht'ther the pcrton killing was ~to forfeit his 
goodr, as in chant»-medJey : to remove this doubt, the 
Ibtutc deehres. he ihaJl not {uffer any kind of forfeiture, 
but be as fuUy :LCquittN. and difc.hargtd, 2$ if he had been 
acquiued of the faa . 

.... iIh_ oC T HI: other ftarutc concerning homicide, is very ri!maru • 

.--... ble; and :lS it en¥ltd a new trufon, it might perhaps 
have been rankrd at!\P1lg that feries of alb. ' l 'his i. flu. 
u Hen. VHI. c, 9. It wu occ;a!ioncd by one Ri,hllN 
RfII/r, a cook, having put (ome poifon into a velfel of 
yull, in the bilhop of ,Rochenet'. kitchen, by means of 
whic!) (cvcotctn ['Crfons of tbe bi(hop', family, and k,enJ 
others, were poifoned, and died. This very heinous 
olfence raired a kind of indign~tion in the kginature; and 
it W3) declared by thM a&, th.at tbe laid poifoning tbould 
be 2djudgcd high-tre.fon, tbat Ri.;h(mi RHft (bould be 
attainted g~ordingl}" by authority of JW'1i&ment, and 
1hou.ld be boiled to death; and, as if none would commit 
this olltnee but fueh as were of the fame employment 
with the prerellt olftnder, it was enaacd. not only that 
thenceforth every wilful murder by GlUN of poifcm.wg 
fhould be: high-treafon, but dw. flKh olfenden fhould all 
be boiled to death . 

• 

11- h«:ame uecefwy that the crime of larcen, 1h~ld be 
punithed in a feverer m~ than it had been at commoll_ 
law, The occafions and tcmp~ion5 10 eommit this 
crime were mlKh increafcd, iinc:e the jmpro'ltmenlf 1ft 

arts and commer« had rupplied the anicles o( pe~J 
rm~Y in grcuer nwnber. and ':I.f c_ were of tea 
c('tl~. al'" clade a part of dref., or of the furoiCUR or 

< 
houCCs, mere was need of additional penalties to Guard 
them from ,·ioWion. BeUdcs theft coofiden.rioD5, a 

• d)l'cll.lll,_ 
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d.,ullln,-hou(c, on all accounu, dd'crved every prof.eC.. 
tion the bw could aifDrd it. Stealing in this only place 
or K'Curi ty for II man's propertY, called for a mQre cxem­
pbr)' punifhment; but more particularly when 2uendcd 
with violence of any kind. To thc.fe c::lu(es may be a(_ 
ccibcd the tbrutts made in t!11s and tbe fubfcqucnt rciglu 
concerning larceny; what tbore: were we thall now co.­
quire. 

Ttu definition of brceny, "frer various changes, bad, 
all we have feen III the reign of Edward IV t. become 
fettled, in the following tmns: 71u ft',ni'lls talin! and 
ta"'1i-: tlw", if the plrjlfttlltl1liJ if lInathlr. In judg­
ing of otfenceI, COUrtS were tied up to this definition, 
and alien found themfdvc$ embarr.1ffed by a J1riB: con­
flruClion of it. To correll thi ~, and to punilh ill :I 

Planner ~equate to 1be crime, the :aid of the Ie:inature 
bad fometimes been called in, to enlarge the tcnns of this 
definition in panicular inA-anea:. Thlls it was made 
larceny (0 fiesl hawks, by a fiatute of Edward Ill. and 
to fteal ret:OTds, by one of Henry VI. I • neither of which 
being p,rJi,,"is, ('ouW be brought within the lener of the 
above definition. 

THO$t!: two {larutes rcrpe8td the ,bjlfls of larceny. 
Tbe fiat. 2.r Hen. VlIJ. applied to another p:lrt of this 
definition, and affiAe<! in afcertaining, at Jeatl in one in­
{lance, wb,.t thould be deemt'd ,. felonious taling. A 
breach of truA, and em\>tzz:.icmcnt (Jf efJcCls confided to 
the cullody of a perf on, were thought nOt to be a filM,illl. 
taling and uuryilfl men!. Thi$ l:inJof fraud had of late 
,rown common, (rom the impunity it cnjl')ycd; and ma_ 
ny now thought, that, u it carried in it much of the 
mifchief, it deferyeO tnc punifbment annexed to fdony. It 
,",,'as accordingly en:l&:d, by fiat. 7r Hen. VllJ. c. 7. 
that if a ~t, to whom calkers, jewels, mont)', oeds, 
01 chattda, have been delivered ~ keep, withdr.a im_ , 
!m __ m._ ! ___ K~~_m.* 
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felf, Itnd go away with the fame, or ;tony part th~reof, with 
intetlt to Real, contrary to ,he tru{l: and confidence rc~ 

pofed in him j or if, being in fen'ice, without arrent of 
his manu he embezzle thc faOlt, with intent to tlf::tl or 
fonvcrl to his OW" ufe, to *c value of (any ibiUings, it 
lhall be rclony. It is mentioned in the pte3mble of this 
:tl, as a doubt whether this kind of ~king WlS larceny. 
:J doubt raifed, perhap~ by the cafe determined in 13 
cd. lV.· which we have before mentioned, and wruch is 
drought, and not improlubly, to have given fome occa~ 

lion for m:lking tllili ft:nute. 
Tuo' the intlancc of bailment there before the court 

U"l~, or might be thought lomethln; lik.e this of lfurb rc~ 
pofed in fcrvants, :md w:u defermined to be (dooy; yet 
the principles there lil.ld Jown and agreed to, almuft UII­

animouQy, led to 3" oppofite condunon i and there n«dcd 
all the helps of ditlinClions and teclwital Ilie,ety to we 
even th:u cie out of the gene.r.ll nile there laid don'n. 
'Befides, there is at the bottom of that report an opinion • 
• ·hieb qualifies any infertnee wbich otherwifl! might be 
poffibly dr.!wn from it ;l.S to this point; for, admitting that 

a cook. and. butler would be guilly of fclouy, if tJII~y eon~ 
verted tbe goods within their refjx:ll:ive de~mcn(s to 
mtir own ufe, it is there faitl.> [hat if tht fame tllings wtre 
bailed to:l fervant. ~YhIlPI \ as they would be ill his pof­
kffion, he could not commit felony of them·. About 
three }'C3rs before it \nJ f.t.id by one of tbe judgCi, "If 
• one com,nits the care of his goods to his fervant, the 
.. (ernnl annat take them fdotliounr, becauft: they wue 
ft in his ~mon" p. Thefe were (!irea authorities Up(!R 

the point, and, joined with the ~(ollin; upon /uJilllJ~Rt 
and ptfftJ/i6lt) fufliciently Iht:w ..... hat were the opinions of 
law~r\ in thofo limes rtfpetling this qudlion . 

.. ~. 30>1 . 'l'1li. 111, 410. , . ;--~. 
: Ij t..I. IY. 10. 

, 10 Ed. IV, '.. 8te. Cor-. 
ISS, Vola;o.~ ",.111, 410. 
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So {hialy have courts aOhertd to the notioll of palTer- c nAP. 
lion, :l1:\d its cOIlfequcnces, that in 3 Hen. VU. the t :1--=':_ • 
judges went (0 f.u uto :1grcc with Brinn (who. it m:!.y be lffil'uIT viii.. 
obferved, was one of the judges that diffentcd from the 
opinion of felony in 13 id.IV. in the cxchequer.chnm_ 
ber), m:H neither a ibcpherd Aor a butler could commit 
larceny of tbeir lhcep or plate, becaufe it could not be 
done vi tt trrm;J r ; fo much were the opinions chllnged 
from whal thcy had been in the reign of Ed. IV . when 
thc:fe cafes were lbte1l for fclony, and allowed without de. 
bate. This dotlritle we h:,l.¥c fcen W:l~ :again di(cufled in 
the laft rtign; and it fL-emed, in the il){bnce there Hated, 
to be agreed upon fa decidedly againO: (he fdony, as to call 
for a formlll declaretiun of tlte law by Ihtute:. Thu, Rood 
the Jaw upon this fuhjeCl: towards the end afHenry VlI:, 
reign, llnd 10 we may luppofe it ",,'2.5 underflood at the time 
this fbtute W2$ nude. After:lll thefe :lllthori:i~s, we 
Inay be cxcufed in differing from thefe ' \\ ho think thlt 
the point of l:lw which is the fubje8. of this ft:ltutc was fo 
well fcttlcd beforc, th:lt the doubt about it mentioned in 
the pn::lmblC', is one of thofe which have much ener\':I.ted 
fhe principles of the common b.w, 2nd eould not be the 
doubt of .any lawyer. 

CLuey was takcn from this new fclony by fiat. '1.1 
Hen. V IU. c. Ii. v .. hich fi:uuce wa.st'xeepted iff the gene~ 
-raJ repealing !:aw, ftat. I Ed, VI. c, u. ; but be~urc the 
commencement of the r~ofiions W:l$ mif-retited, it w:t\ 

held', th:lt the (:lYing w::tS of no eff'cd: (0 Ihn it:!.!. 1.1 
Hen. Vlll , c, J 7, flood repealed, :lnd fhr. '1.1 H~n, Vln. 
C. i' continued a cl~ rgyable (I:bnf, till the gencr:U re_ 
pealing aCl of queen fl.iary, WbelC, 2mong otbrr' fdonks, 
it~-u repealed; it was afterwards tt:vived by fbI . S Eliz. 
and is in fotce at this day. 

Tuu$ fill' rbe -4dinition of Urct'ny \VlS. e~ndcd in 
fome particu!:ar cafes a5 to the #lJjt/1 of it, and the n\J't if 

~ 8r9.Coro, IJ7' ~ 8aT.Sut, .,t,.". 'PIa'". ]~ 
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tdint . Thett' was anomet dlnfidt't3t1on o( this OfftllCC 
which drrt'U'ef ~tice ; and mat was, f ht drtUm)iaRuSf 
under which it might be committed. 

THL time or place where a t~eft was committed, made 
no ~rt of the legal notion ff it. Whether it W:\I in a 
houfe, or from the penon (unlefs (rom the perroo violently, 
and by putting in fOr, for then it was robbery, a crime 
of 3. vuy different nature), the addition.a1 audacity of the: 

offender connituted ill law no additional degree of guilt ~ 
(0 the b,w had been for many centuries. The attelldlnt 
circunubnccs of aggn\'ation under which this crime 
might be committed, drew the notice of the lc&ifiarure 
now. (or the firft time. In thi' and the fubfequent reigns 
many l:aws were made concerning jlla/inl ill a h'lIjr. 
m:'lking all together a collell.ion of llatutes fo very fim ilar, 
1IS to render it difficult to din-ingui1h th~ different aim and 

objdl of fome of them. 
THiS£ !b.tutes we !halt hereaf1et notice among more 

which took :l.way clergy ; but we mull. [ouch on them 
lIOW, ..... ith :L " iew of pointing feme obfervatious to the 

4"ubjed we are upon :l.t prerenr , The lid!: of them is fiat. 
<4- Hen. Vl11 . c. 2. which toOk a'.· .... y dergy frolO:ill fclo· 
Jlies commiued ill a church, or hallowed pl;ee. (rom 
robbery or murder io the hi&hw21. or ill II h~ft, the 
owner, his wiCl, child, or rerv:mt, within, and put in 
{cu. This new regulation bein:t a temporary law, W:l.S 

(ufft.~ tl) expire; 'IU'Id there offenders were Itft on~ 
~orc to their fOnneT impwlhy; till fiat. 23 Hen. VlIJ. 
~ . 1. took away d ergy from thafe who r.h a", ptpll in his 
tNllli"t4Hllft, "the owner, his wife. child, or fervaot; 
tilUl brine Within, and put in IC2f. It t2'keg away ck'll 
.uo from tbore who reb any church or chapel, or other 
holy pia«. (rom murocr; roLbery in or Ileal' tllC: high. 
"'l', from burning a dwelling.houre, or barn with c~ 
or l'ain; and (roll'l peen trearon. Tbis ftatUlC. includes 
aJfo acct:1l&rit.i> before the (;r,tt. 

THfU 
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THEI.I is (olhcthing in fie wording of thi, fratute tha~ eRA P. 
o 0 0 0 __ ' of b'- . . . th dOfli n. n., XXIX. 
IS wv .... y 0 lCryatloo: It" 1$ e I erent COOUcu\;Uon I _ , 

<which has betn puton the famecxprdlion, wbc:n II.ppliedto RENa,' VltL 
different fubjells i namely, II I"~, when it is meant of a 
houre, and wncn of:l. ~rfon. The words arc, if an, r.' 
Oil] ptrfln jll bis ~!lilll~h'uJt, &C. and if ''''1 nh ,,,,.,h,t' 
jn ~r II10r the highwly, &c.; tbe obvious :md plain con .. 
arua-ion of whic.n, cbufcs, on the lirft view, fbould fecm to 
be, that the 10cality of the offence jn or ntllY the highWil). 
or in a tluu lling-bJNjt, were the only circumlhncn ruti-
cubrly ncc::etlary to be defined. 

BUT doubt! arofC, (oon aftcr the fiatUfe, whether the: 
p:uliament h3d not Comethi"g mort in view than. mere 
robbery Jr,,,, ,bl ~rfo" in II iMNje, and did not really intend 
by thore words to lignify the robbery if a h,uji. To (')C­

pl,in this doubt, and give this au the full dfetl which, pr0-

bably, it wasat fi.rfr intendN [ 0 hnye.the frat. 5 and 6 Ed. Vl. 
C.9. wu made to explain the very pallage now under COlI· 
fldention, collC'Crning whu:h there bad :lri(cn fome doubts: 
to refolvc which th:u att: lIeclares, that though the OWN:r 
be in ""1 part of the boufe, or pr«i,ul of the fame, ytt ftiU 
the rob~r fhould IQ(e hi') clergy. After this cxpL·wati .. 1, 

the diffcrmce bctWttn robbing a perron in th~ bi:hi("oJ 
aRd in {l JuNJJi1ll. -holljt, /Va originatN. For what could. 
this rl •• i"l. a ptrfM ina bQujt be I It could no( be 1I robbery. 
prope:dy (oalIN, for thac muft be (rom the penon, and with 
violence, which could not be the cafe here, (or the expla­
natory words fay~ that the penon mi~ht be in any O(hcr 
ch:unbcr of the houfe; nor could it be with violence, for 
the lhl,lute fays, it might be committed wllijr: the penon "-,&I 
aJlecp; which is a condition not compatible with the via-­
lcnc.e neccffiaty to con(litute a proP"' robbery. !cooly re­
n)ained &0 imagioc .. kind of wy'indPi'IJt robberYt by (up­
poflGg: tile ,.iokoce committed on the houk, and Ilf 011 
the perlOn. COllfiOcntly with thi$, rubbing a pcrfotfin a 
haure has h«n conarued to "&nif,y a violeJ¥e dOM to ., 
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the hou(c by hrffti:i1l11 35 well. _. at:llli~lg. Later IlatutCt 
have purfued this. notion, only cxpreffipg it Ids equivo. 
nUy, in the pbrafe of r,bhillg II In'!/t, infiead of Tlbhing II 
,"1'11 in II h,uft. 

' lh fbt. 33 Hen. Vlli. c. 12. · clergy was ta.krh awa, 
from perrons Qealing in an~f the king's houfes, whether 
with a breaking or without. 

THIUt.& is only one more Hatuee rdating to robbery, 
which we iballnow mention. W e have feen, that in an 
appeal, the pu'y profc:cuting not only procured a punilh_ 
mcO[ to ~ inflicted on the otFender, but alfo reeovered the. 
thing nolen . 'rhi, was not fo in an indi8ment; and I!.S 

,his mode uf [, rofceuting was IlClW more prallikJ than for­
merly, it was intended to render it cquallyadl·antageous to 

the perron rerorting to it. It was accordingly enaCkd, by 
fi o.t. 2 1 Hen. VIll. c. It. that ira man robbed ottook 
,lnvllY any money, goods, or chattels, (rom the perron, or 
otherwjfe, and is indiaed, acc:licned, and found guilty 
thereof; or otherwife a.ttainLCd, by rcafon o( evillencc given 
by the p!ln y, or by 1}I'(lCurement o( the party fo robbed, or 

• the owner of the raid money or goods;. the perron robbed, 
r:A the owner of the thillgs, (ball be rdlored to lhem; and 
1M ju (l-ic.es of g:wl.dc:livery, or other jufric.es before ..... horn 
the convillion WlU, nlay award writs of rdlilution., in like 
O'Ianncras in aIlOlppcal. 

H ,H I!'G thu~ gone through all the fht utes of this king: 
01'1 the ofi~nct of btt'C.ny and robbery, we thaU proceed to 
v:amine \1.n::r.1 new fdonies were created. There are of t 
mifc:elbllCOuli nature. it was made fdony by fiat. 
~:t H(,Il. VIU. Q. II. to cut down or break up :rnypan oilhe 
p".u--dik.e, and ,k/fit/;/ ..like, in Norfolk, and tilt: Inc ofEI,. j 
.u.it wu allo to fell, C'xchange, or ddivc:r, any harfe, ge1d­
iog, ornure.', to a Scotchman,byfi2t. 23 H ell. VOL c. 16. 

01' r ~utL1nd, or the: .. batabk 10 the \ICc of • ScolChaaan 
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waII 'made fdony, to be determined by the \\~olrdeIl5 0( the 
M.arclies. by fltt. 31. Hen. VJJf. c. 6. It was dttbrrd 
k10ny by iht. 3' Hen. VUI. C.2. ro fifh with nets, hooIe,. 
or b;!it!; in :Ill}' (evcral pond, (l:e"" or moa~, with intent' ,to 

fleal fifh, from fix in the c\'cning to fi:r in the morning, 
~:ainn the will of the owner"'; or to break: 'Up'the: hud d 
2ny fueh pond. ficw, or 010:11, by d:l)' or by lIigbt, whtorchy 
lIOY lUh were taicen or denToyed: atld fi£bing in the above 
mallner in the day...time was pllniibcd with imprifnnmcnt 
for three months, This WIS Ihe firfi: Jaw which laid the 
~lla1ty of felony Dpon any l1c(p:ufcs (c(peEling fifh. 

P£"'AL refiriC\ions to protttl thefe objeCts of dil'crfion 
and pluJure, wn,ere Ihc royal anlu{cOlcnu wuc concerned, 
were carried furlher by anodIC:r chapttr of this ti&me ft,. 
tutc - ; the Ianer br.mch of which all dtferves. Jftl:rticulu: 
notice, beeauk it feerns to havt' furnHhed the provifions 
which wereaftt'n~'ards revived in the famous BJQ(i All of' 
mockrn times, l\.nd was itklf framed upon the policy of one 
made in the \aft reign·. The following falls were made 
fdouy :. to take in the king's grou nds any egg or bird of a 
fulcon, gothawk, or laner, out of the nell ( which had h«n 
puni£bcd with a year' .. impriConmenl by nat. 11 Hen. WI. 
c. 17') ; 1"0 nnd or t.1Ikc up any falcon, jcrfalcon,jerkin, 
.facer or (aeerit, golhawk, laner or lanerite, of the king's, 
.md haviu~ on it the king's arms and vcrrelcs, and not to 
bring or {end it within t ..... dve dayt 10 the maRer of the 
king's hawks. Then follow tbe provifiOllS concerning 
pirk!. To enter into any forell, chaft', or parlc, of tho 
king, queen, prince, or any of tbe king's children, or 
illto any other g,ound of theirs, inclofed with a wall or ~Je, 
ordained for the keeping of deer, between tbe riling and fet~ 
un, of the fun, with the (ace hid, or covered with hood or 
\'001, or painted, or othcrwiCc difguiCcd, to the intent not 
u .. b; known. in order to fical deer, or drive any ,them. 
froln the {orcn- i or, at :loy tilTle '1f the day, with thc1 facc 
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hid and difguifed, to kill coniel within liny ground being 
tbekingl$ warren,witltin any of the parb 1lhove",mcntioned i 
or in tbe nigbt to enter into allY park. chafe, or ro~, Of 
warren, of tbe: ;lbove derc.riptiOll, with inteqt to fieal deer 
or conies, w~ made f!!lony . . 

THE nat. 37 Hen . VIlI. "c. 6, contain' many penalties 
for ttie punilhment of perrops guilty of vuious f~ies of 
malicious mifchief, It was made felony to purn, cut, or 

dell-roy 211y fr3me of timber prerared fOf buil~ing jl. boufe. 
Tbe penalty of 101. to {he k:.ing, befides treble dam~ to 
the party, was given in the fQllowing inlla.nces of wilfulnt{s 
and malice: for cutting the head of :l.Oy pon~" ttCW5, 0' 
fipes of any conduit ~ burnin; a ~arf l;a.den with merchan­
dize, !:If any beap of Wood ptcpare~ (or m2k.ing coals, bil~ 
lrts, or ulwood; the barlc.ipg of fruit-treet j tile ('uning 
Out the tpngue of 2ny beall- j or cutting off the ear of any 
fubjeB:. otherwife thap by <luthorit y of law1 chance-medley, 
{udden ;Jf'ray, or adventure i fome of '!"!tich ellOI miti~ 
~ave been punithed in dilferent mannen by later fbuutcs. 

AMOt"G the number of mifdr.m~anours for which V3riOU~ 
kinds of penalties were ordaioetlill this reign, ~li.des thore 
jui mentioned, fuch only ~s {tlalc.e lh~ rubje8 of the three 
following flatute"ca1l de(crve a place in this h~(tor'ical view 
of our raws: thefe art", fiat. 2;' Hen. VHf. c. JO. of 
~iYpti:IOS; flat. 3~ Henl V ll f. c. g. of felling prttcnced 
tiUH, and embracery of jurors; and flat. 3~ flen. VIII. 
f . J . of choting with privy tokens j with otbers copccrn­
ing unJawf~l games and !hooting. 

THI fi.r!l:.of tbefe hlws dtfcribH that fet of people who 
were th~u new-t'OlY)ers iq this country, as « outlandith 

" pcrfons calling ttlemrc:lvC$ EKJlli01ff~ ufing no c.raft or 
U feat of mtrc.bandiu~ who C{)m~ into this ralm and gQ 
" fro m {hire to Illire and pb~e to place itl tre;l l company, 
II and flfe4 grt;at ruhlll 3ml crafty means to drc6\'e .the 
(( ~e, bearing IbeDI ;:, hand, that they by palmdhy 
" could tell men's ami women's fortunes; and thus many 
(( .times hy craft and (lIbtilTJ h~ dec~ived ~ pooplc of 

, ,~ th~ir 
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~. their tnPnc,,> and 31fo Iw:I committed many hrinous ft. C HAP. 
~lolllcs and rob~ries. " This W""~ thede!i;ription given of ~ 
thefe wandererS". Jt wu nowen.Bed, tJat if IIny fuch UJ:NIY'iJil. 
perf OIlS came within the ~m. they ihould forfeit 2)1 their 
goods and chat!e:Is, and !booM leave the kingdom withh, 
lifteen days a(u:r command to to do, \lpoJi f-ln of impri_ 
(ollment. All lhtriRs apd julliccs of Ihe peace were em-
powered to feizt their prpperty for the king's ufe. If thc, 
""ere to be tried {o:- any fdollY. they were Ilot to l>e entitled 
to the privil e:~~ of fiat. 8 Hen, V J. which gave jI. jury til 
!.mtdittalt !iii:".. A. to alltnofe: then within tile rcalm. 
tllcy had fixtc:c;n J:lYS to depart. and if they overfhtid th:lf 
time, they were to be impri(oncd, ;lOti forfe;, all their 
goods and (ihatlcl~. 

'iH I fiat. 31 fIen. VIIS. c. 9. lbatcs I~e illcon ... cniel~" 
cies which cu(ue4 (rom mainten:U!ce,clnbrxt'ry, clumptrt.l\ 
CuborIUtlon of \\"ilndTer., liulfiet lilbour, buyillg of titles 
and pretcnced tienlS of penons no~ being jp po[t'flion. ,~ 
enalb. tha t aH former lliws agaill'l majl\tenan~, cham. 
perty, and e:mbrllt'cT)" {ball J:ontin4c in forct\ and be put ill 
('xecu,ion: and it moreovcr enach, that JIO pile 111;11} 
bargain, ~lIY, or (ell, Jny p~tcneed righu or tilles inlands 
pr u:i1cmcnts.; anu if!ll1Y (ueh bargiUn, fale, prowi!'c, co­
venant, or granl, be madc, and the: feller has not hiln(elf 
nor his :l.1)Ct:ftorl' 1>«11 in polI"emon of the (;line, or of 111, 
re.vuflon or re~jndcr, or faken the relllS or prtdits, for 
one whole yea.T neXt before the fal!:', both bu,)'!:'r "'lid (e1~, 

thaU for~it the:: whole value. of the hmd, b:1Ir to the king. 
and h;tlf to the perron who (ues- for it. A provi(o was ~d_ 
ttl, aUowjng pcrfom: in poffi:l1ion~ by rlkinS' the yearly 
profits, to buy any prttcnced rille or f ight 0( an)' otber 
~rfOIl. Maintcn:r.lIce of any ruLt, embracery ofjuron, ft 
(uOOrllalion of witnelfcs, arC" (evenlly punilhcd, in addition· 
to the penalty of rOfll1er f\a.luttf~ with a forr('ir;rc ~ 101 • 
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balf to the king and h:tlf to the puty fuing, wbkh mull: bo 
within ~ year. Thi buying of ptttcnced titles had grown 
morc frequent, hnee. ufel had become (0 common i and 
thus gllVe ac:calioll to tbis fuatutc . 
CHE"'TI~O Wai at commen 1::l\v In offence punifiuble 

b)' fine, i.mprifonmC'llt, and pillory. Some new provifion. 
are made by fbt. 33 Hen. VIII. c. I. rcfpcBing one 
(peeits of it. This fiatutc ordain~ that if any olle (,dfd, 
anJ deceitfully ob~in, or gel into his hauds or polfe.trion. 
any money, goods, chand" or other thin!' of anothu 
perfon. by colour and means of allY &IIC token, or COUntC'r. 
(cit Itntr made in another man'. name, and lll&ll be coo­
,.iCl.ed mereof by witndrc, befort' the chancdlor, or by 
cx:anlinalion of wilndlCs, orconfeffion in the U.lr-chamber, 
or before thejuAiCCi of aflifc:, of the rotace, or by .lIion in 
any oourt of rttord, he {ball {ulfer any corponl pain (cx. 
cept death) wbiehOulI be adjudged. It thould fecm that 
no aher.ation was made by thil fi:uute in tbeolknce, wbich 
rem;ullt u at common law j emly the jurif~iaion over it 
was ell~nded, and the po ..... er of punilbing enlarged. Juf~ 

tiees o( at!jJe and or the ~ce Ire authotired by procef., or 
othcrwift. to atufe perfonl fufpeeled of this oJfence to be 
taken And kept till the affif~"fi or kRions • 

AMONG the pcnallaWI of'thi, king we Md lOme rdUic. 
tiona i mpokd upon certain divcrlions, with a more 
flriD: hand than tbe kginature had applied in any formu 
time. G:lming and the killin, of game were the obj~. of 
feveral all. of puliament. The t""·o aas that aimed di. 
realy at the bettr, we~ illtended rather for rtptdling tbe 
depredatiDnl of thule who hav" tince been called poacbe.rs, 
• than to cil'almlCribe the lUnuj:imM:llt of the fport6n&n. By 
nat. 14 and 15 Hm. VW. e. JO. no perfoft of whatIocwer 
etlatf", Gos,ee, or conditiorr, WU 10 trxe. dellroy, or kin 
~ 'J-&e-u. the (cow I junices of peace in thev kBions, a:nd 
il'twud. ol.lec:.-, hlClautnority to enquire of fuch ofI'endtts, 
illeS to fine them 60s. Bd. (or every bare killed. The ftaz, 
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1S Hen. VI II . c. 11 . was for the protell.ion of wild.f'owl, 
which uftd to be taken while the old were mouiling, and 
while the young were 1I0t able to fiy. To prc\'cnt this, 

it was Qfdaincd. tb:u between the latl: day of M:ty and of 
Augun , none OlouM take wild-fowl in neu, or other 
engines, on patnor a ~ar'l i rironment, and fourpence fine 

• for every fowl, to be enquired or by jufiicC:l of the peace. 
There w:ts. a provifo, that any gentleman, or other who 
can (pend forty ihillings per annum of freehold, might 
hunt and take uif:n;1 wi th (panic!!, without ufing any nct or 
engine, ex~cpt it W2S a long bo...... There were pena lties 
a1fc on thofe who toolc their eggs. 

TH I ! exception in favour of the long-bow was in lb, 
flme {pirit which the legi l1::r.ture manifcfl:ed ill the lal1: reign 
and io this, by fevt'r.U provinen. made before ami after this 
act This m:lrlial ~apon, wbich the EngJilh uc:hers 
were (0 f:..moU$ for man:lging, had l:ltdy been &oing outof 
repute. :lnd c:tofs·bows :lnd hand-guns were now the 
(albionable inflrument, whether (or divedion or ufe. TheCe 
new· invented weapons, (rom their commodious form, had 
been :lpplied 10 tbe deftruClion or game, which was all ad· 
ditional ruron (or emieavouring to dircoul'2ge them, :md to 
bring the long. bow again into vogue. To eifel\: this, (e_ 
nra! aCb were made, which, by a lide. wind, became in 
oefreCl (0 many g:lme-I::l\n. In the prc-lImble of 1lat. 
19 Hen. VII. C".4' the unlawful application of the croli. 
bow to lei!l the Icing's dter, and Ihe univenal difim::lination 
to ufe the long-bow, that had mllde vs once (0 formidable 
to ourcnemies, is very fttonglyand feelingly flatfil; Jlnd 
it j& there enacted, that no penon, without the Icing's fpecial 
lieeocc-1 unckr hi. placard, figned and(eal~ with bil priv, ­
real or fignct, {bould occupy or thoot in anr crefs-bo...­
(unler, he thot OUt of a houfe (or dd"enu thereol), C'Xcept 
he be a lord, or have lantll of frcl:.oold of 200 maries per 
annum, on pain of fc rreiting it, wi,h iu apparel," any 
penon woo would take it. 'By 11:,. 1 Hen, VIU, c, l3' me 
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qualification waf raired to 300 maru,andalilictncesgranttd 
before that all are declared void. Hitherto the HaMa 
were confine'd tocrofs-bows; bw frat, 6 Hen. VUI. c.13. 
prohibircd £booting either in cr04-boW1 or hand-guns; 
which lauer, probahlY7 were jurt- c:ome into &.ihion: be .. 

'. 

lilies rorreihlre of the inftru~nt) tbere vns a penalty of 
101.: no man was to kl.'ep rueh infiruments in his houle 
on p2in of imprifONncnt, and a pcn:1hy of 101. All pia.­
caras were dttb.red void, and the offence was to be ua_ 
mined before the council, :15 wdl a5 before jufiices of th • 
peace. :By flat. ,+ and IS Hen. VlJI . c. 7. the ql,lruifica.. 
t ion ~W:1S lelTened 10 1001. per aun. in a man's o .... n righ~ 
Clr the right of his wife. and the ptnalty Wa!llov.'trId to forty 
Ibillingt. All p1:acurds were ~Iated void. Some fmall 
'¥ari:rtion was made in this regubtioft by ltu.:15 Hen. YIn. 
t . J7. This, like the form~r acu. declared void"oill (Uf-

mer plaulds. • 
TilES! wer~ fi)l\owed by frat. 33 Hm. Vill. c.6. 

"'-'hlob repealed ~II the former laws, and is the priaeipal aB: 
upon this fubjec9. The chief regulations of thit ad WCtt 
tbefe: the prohibited inftrumeDtt btl": mentioned arc the 
crofs.~w, h:Uu:i-tlolll, h~gbu' ()(' demihakc. and they were 
DOt to be uleo or kept under penalry 0( lot unlers by a 
F~I) haying Jool. per :1M. But hand-guns th:!.t "" ere 
_ot"ull a yard in flock and gun, :md h;!gbuts and detnl.. 
bakd not being three quartelS of a yard, were forbid 10 all 
prtfons untlu paiD of 101.; and perfous havina 1001. per 
ann. Mlight 121:e fuch lllort inllru.Jllcnts, or any erofs.bowl, 
from perlillli- ",bo had them. This a8. ('omains a nwm~r 

• of pruviflOfls tOO long to enumerate. AmOllg others one 
Y.'ll~, lh:ll all pl;cards !hcluld in future be void. Lonb ane! 
&CmJcalCll, and inlubiuuu of citiu aM toWUI, micht 
ihoot at butu- or banks with band-gum of a pcoper lenClb . 

Tlt'JS br pro'¥ifion wu m3de {!)l' prtlhibiring the tseW­

mvcrfed weapons. M~'ltime. the legiQature rlid not ne_ 
,,1r:8 to make reguJal;oAf for cOCOUlliin& dac cur,* t£ ... 

• 
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the long-bow. As the former courre of aas hlld an eye 
to the unlawful delhuct'ioD of the game, the laner kept in 
view the many unlawful games in which tbe people in­
dulged themfclves in preference to that of Jhootins; in the 
long-bow! fo that as the former were a (pecics of !;I1me­
laws. the latter were aas akainCt gaming. The lira or 
thefe acts was !lat. 3 Hen. V 111. t . 3. which 28 W3' 

made ptrpetua.l, and the policy of it purfued by frat. 6 
Hen. VIII. c. 2. but both thefe were repc:l.\ed by Ilat. 
33 Hen. Vfrr. c. 9. Thi. aa is Rill in force, and, ~ 
it contains mo~ gelleral and cfl"e8.ive provifions Joan 
any later tlMUtc, (or {upprelling public SlIming-boufes, 
it is panicularly worthy ofnotict. 

THIS :1B: purports to be made in conltqucncc of the 
complaint and petition ohhe bowyers, flctcheu, Ilringcl'S, 
and arrowhclld-m3k.ers j 2nd it e.naCled, that every per_ 
(on, not being: lame or decrepid, within th~ ag~ of fix!)' (~x.­
c~pt fpiritual perfons, thc judg~s and jutlices of amre),.olould 
ufe and exercife {boocing: in long.bows, and have a ' bow 
and arrows continually in his houfe for that purpore. 
F :lthen and governors of thofe of tender age wer~ to 
teach th~m to Ihoot i having for every male child of reven 
years old' in his houk, till he was (('''('metn, a bow :tnd 
two ih.fts to induce him to it:lrn. \Vhere ruch Y'!fItlg 
people we~ fervants, their m~{ter. were to abale nUl of 
their wages the prices or (uch bows and arrows. Af'ttt 
{evenuen years, ruch young perfons wtre to provide 
tbemre)ves wtlh a bow and four arrows. If any father, 
or mailer of a family, or (crvant, failed herein, he W3I to 
forfeit fix (biUiIt~s 2nd eighfpence. Thtk pro\'ifioll, are 
fol1o~d by feveral about building bUfts, tbe prices CJr 
yew, amI other bows: and all ~aches of Ihcfe regula.. 
li~ns were made eogniCable by the jultice5 in (~mons and 
ftewuds in thc-ir l~lS. , 

THEil ~ followed by the r.gulatiom about un wru) 

game!, wtueob are 2!1 follow : No perrun by himrclf, 0 1' 
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his fCrY.1nt, or other perron, for his gain, livery, or li(ping, 
was to k.~p, have, hold, occupy, exerdfe: or mainl1lin 
any common houfe, alley, or )!tact of bowling, coyting, 
cloyfh-<:ayls, h.!f_bowl, tellnis, ljicing-table, or t:arding', 
or 2ny other manner of ~ prdhibiud by an)' fbMe 
heretofore made, or any unlawful game hcrC':1frer to be 
invented, on pain of (onciting, fortvery day of k«ping 
futh place or fufter-jug fueh game, forty (billings j and 
eYery penon ufin& and haunting fuch houf" and pia)'$, 
and there: piaying, for every time: fix fhiUing.c and eight_ 
pence. Lvery placard to iceep a common gaming-houfe 
contrary to this alt, Wail to fpt.'Cify the game :t.nd perlons 
f ro pby at it, or was to be ~oid; and per(ons obtai,lI illg 1 
(uch placard, bc:forc they put it iOlo execution, were 10 
find fureti~ Mt to ufe the placard contrary to thil flatut.e: 
but thefe p!ao:.rd5 wcre dcclan~d void by a fubft!t}ucnt fla­
tUle ~. Junices, mayors, and other hca.d.-officers, are 
authori7.ed to enter into hou(cs where games are furpeUed 
to be eKcrciICd contrary to this aa, and to and\- the 
keeptn and perfons there K(oning, and keep lbe1;n 
in pli(un till they refpeaillely nnd fureaies nOt again to 
offt'nd. Such head-officcn ;Ire direiled to make. (tarch 
weekly, or, at furthcA. once a month, for fuen" houfes j 

~~f they ncgle8ed (or a month, they w'ere to forfei t 
forty !hillings, No ~rrificer, hu!b:tmhnan, Jpprentic~ 
journeyman, labourer, or (erving. man, WilS to play lIt 

fl'Ibl~ tcnni~, dice, cartls, bowlJ, or any other unlawful 
game~ out of ChrHlInas, under pain of twenty thinings 
for every fuch offence. At Chriftrnas they mre only 
to pla.y in the houfe's or in prefe~ of their mailen. 
None. at any time, ... tle to play at baD in ope" places. 
(JIll of a garden, or olchard, undc.r pain cI 6$. 8d. AU 
Inks of bou(es, whc-re unlawful games were eurcifed, 
tTl: dc(~d void. ' l'bcre a.re two pro,iros totbi~ a8; one 

" . , 
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allowing maRc" to licenfe their (erv:mts to play 2t cardi, 
di~, or tables, with them, or with any other gemkman, 
in their maller's boufe or prc~lIce j the other aUuwed ::lI1y 

nobleman, or perron, h~\'ing 1001. per ann. to lictnfc 

)lis (ervants, or family, to ~la1 within me prccintlor 
tMir bou(es., gardeos. or orchards, at c:ard"t dice, ta­
bles, bowls, or tennis. Ail other {btutes againft unlaw_ 
ful games were repealed, fo that this .. a hearne the code 
of law upon this imporunt :lrticle of Police. 

TH E Jaft penal lay) made in this reign '"I for the pu­
ojjhmcnt of 2n ofFence which had been encouraged, if not 
ottarloned. by the many bloody laws cOlluming tTe2.(on 
which Iud gone bdWc it •• nd may be reckoned as one 
,-ery ftrong in!bJ11:e of the ill conkquenC'CS lIuending a 
multiplicity of penal laws. Many evil_difpofed per(onll 

availing tht.m(d,es of the then flate of thing!, when al­
OlOft every public oijence was tr~fon, and every treafun 
W:lS inf.illibly pIll1ifhed as the law direlltd, had endt2vCM,tr. 
ed to bring theft whom they dinited under fufpicions, by 
dropping papers conveying accu.fations of crirm:s 3gainft 
penons by rwne. To reprt"& this abominable pnllice, 
it was by flat. 37 Hen. VlIJ. c. 10. on'.:i,lncq to be felony 
without Clergy for any perfon fO mue, or c:auJe to be 
m3de, a writing compriling a charge of tTcafon, and to 
kaye it in an open plac:e where it Ill ight be found j un1cH 
the party fo doing fu brcribed his name to it, and within 
twtlvc d3yl !lppcared in pt"rfon before the king or bl,l 
council, and there alEnncii the truth thereof, and did hi'S 
endeavour. to Fove it. A provilion of this k.ind ~J 
nevCT more nectlrary thao at thl. period j ahhougn tbe 
a8 did not quit¢ difcou.ntt'tpnCt this 1node-of (u(ormatiou, 
it infr eel a prope:r punilhment on the worlt fptcits of it. 
In pu"ilbing with death thule who ro inlidioufly eodan,el!t 
the: h," of ocher~ thil a8 fo far purftJed the fpiri~ti oUl" 
. Id law, wruth adjudicd co cka~ (uch ~rjuted PCttml, .., 
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Ii, by their £aI(e oaths, had elfc8ed tbe cOllviaion mti 
execution of an illno«:nt mane, 

IUNRY Vill, THE remaining Ibtutes of this"- reign which any W'1Y 

, 

alTell: our aiminal jurifprudcns:e, arc futh il5 were con­
triyed to bend and accommodate the proceedings at com-

o 
mon law, (0 as to J:l.cilirate the trial, and infure the pu_ 
ni!bment of offenders; fuch as extended the common-law 
trial to C:I!es which were before cog:nifable by another rule 
of determi{lation. fucb 1$ infl-ituted 'Or altered fome new­
invented tribunals of criminal jufiice ; and. lamy, thore 
that drpriyed IU!1ny offenders of the benefit of clergy and 
f:tnlhtuy. 

THE lirn- llI..'l that made: any ch:tngc in the eourfe of 
«iminai profccutions, i.frat. 3 Hen. Vlll. C. I 2. . Com. 
pbint had been m:Lde, that fhcriffs and other officen re_ 
turned jure" for the Icing, who would readily pe~ure 
tbcmfdves for corrupt purports. To remedy this, power 
wal given to juflice. of gaol-ddivery. and or tbe peace, 
to reform the pannel, by puning in and tak.ing out of 
names: thi, wa, confined to juries tru:.r were to enquire 
for the king. The next W2S fbI. 4- Hell. vru. c. 2. 
which has betn before mentioned as taJUng away clergy 
{rom certain offences. The fccond daufe of th:it ~a was 
pointed agaiuft:ln :tbyf!!, of the plea of (anauarYI wht'll 
fekln. ufed to a\ledge that they had been taken OUt of a 
privileged place in fome foreign county, in order to dday 
fhe trial, which by law ought to be in f~ch aUedged county. 
To prevent Ihis, it was oniained by this ail, that fucb 
fort.ign pleas fhould be tried by the jury of the county that 
was to try the felony. Thi, aB ..... ~I temporary, and bav­
ing expired by the meeting of a new parliament in the 7th 
«the king, WI$ "\·i~d:tnd m1dc pcrpc:nw by flat. 2~ 
Ben. VW. c. 2. Another devifa 10 d~de juftice waS, 

for !fat4«cn ,mil fdons, upon llntrU( fug:gtfljo'ls~ 10 re-
I • 

~ Viol . all. n:Il. II. lH' 

move 
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move memfelyes and their indiCbnc:nts before u.e king" 
bench. which could not afterward$ remit them into the 
count)/" till lbt. 0 Hen. VUI. c. 6. gnve the court that 
authority to remand both, and to cQmm:lnd the jufticesoC 
,;lol.delivcry, of the peace~ or other, as the cafe mi&hl be, 
to proceed thereon. By fl:at ~ 23 Hen. VIII. c. 13. the 
challenge of a juror. in tri:Lls of murder and felony in 
cities and towns corpOrate, for ,wanl of freehold, wu taken 
aW3Y· 

Ann Co (":I f deviating from the old rule which govern­
ed trials, :u to make :lit in< itUnJfll rirtNtI!f/anu triable in a 
fordgn county, the parliament ventured fUrihef, and 
"wit: olJin:n committed ill one county and place triable in 
another. To remedy the dil'ordcu fOllowing (rom tluf 
rt:laxed nate of the judicial crcollomy in Waks and iu 
marches, it was cnaClcd, as h:as been related.., by Ilat. :tb HCII. 
VIn. c. 6. among Olher regul:ltions for the reform:ltiou 
o f Jooiauure theu, that cointr and fclolls within ;IllY 
lordJhip Gutcher of W;tIes JhoulJ be tried in the next 
EnglHb county ; . • nd when there: lordlhips were di"ilkd 
into couDlies, by Rat. 3~ 35 Hen, VW. c. 26. it W:l5 

Oc:darcd·, that this provi{ion thouW tlill continue ill 
force. In the mca.n time: it had bcetl eoaac", by fiat. 
3" Hen. VIII. c. 4' that aU u eafon" and mifprHiulI' uf 
Ittafon. ~nllllit1ed within the principality of Wale!.. and 
its I'l'Wchcs. or whcrc(oe ~er the kiJlg'S writ ruru~lh ,)(01, 
ihould be traw by a conuniJTW)n of 'Jr!' a"a tlrmi"tr uiJn-,· 
1M/I,. the killg fhall.appoint . 

THe policy of tryillg UCI (OIU in (III} county that the 
Jcing lhouId pleaft to :1ppoilll, had been 1irfi bttUII by fi at. 
26 Hen. VlJl. c. ' 3, which Cn;tCttd, that any offence 
nuu tl'(OP" ;, tb(u all, .,. thot «'OJ J;tjirr hdd trufon, 
c.QmD1incd OUt of tlu: limiu of the rcaJ.m, i n 11111 'MtWllrti 

14rl;u, {hall be cnquirea of in [.C/) !l1I1ft! of tbe rtalm; 
• 
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and before fuch perfoos, as it fhould ple3fe the king 10' 
appoint by commil.Jion: and to enforce this new method 
of proceeding, it was a1fo enaCted, that pfocef$ of OUt­
lawry againft offenders in ttt'aron being rcfldent out of 
the realm, or in any parts beyond the feu, at the time of 
the outlawry pronounced, mould be as good and valid a. 
if they were within the kingdom at the time. The pro­
vifion of this aa: was extended by fiat. 3S Hen. V [II. c. a. 
to offences htrlnfttr If} H math or declared treaJon, mif­
prifion or conce:llment of treafon; and it was ;added a\fo 
by this laR: {btute, that peers C;lould, nOtWitbllanding, be 
tried by their peers in this cafe, 21 well :lS in othen j !dt 
the novtlty of thi~ Ffocceciing, co.aed generally, tbould 
be confidcred as fo fu excluding peen from their common_ 
bwtrial. 

' Va here fee the flcps the Jegifiilture made in the intro­
duCtion of this 1l0\'eltyof foreign trialt. Firft, coining 
alld felonie$ committed in W-al~ 311d the marches, were 
to be tried in the nld .Englilh COUllty, by {l-,n. 26 Hen. 
VIU. Next, in the fllnle year, it was ordained, that 
lrcafons committed .ut .[ the r-t1J/m might be tried in 1J"1 
county. About fix yean afterwanif, it was ena8ed by 
Rat. 32 Hen. VIII. that maCon, commiutd in IYlJlfI 
fhould be enquired 9f in (In] county: and now, in the 
next ye:u' we find two ftatutcs which ditec:ted. th:u uc:Uon, 
or nlurden done u;;thin the realm. might be tried in 
1Jr., county the king (book! pleafe to ;l!ppoint. The next 
to thefe is flat. 33 Hen. VUl. c. 20. concerning trials of 
tun:a;cs who had committed tl'C1fon, of which we fhall 
fay more hcrcafter. After thK is chap. 2.3. of the fame. 
ftatutc, which ordaintd, that any perfon being vtamiMd 
before the king" council, or tluce of them, upon :\fly 
t~af(m, mifprilion of t'l"COlfon. or murder, am! who coo. 
fdfelt the fam!:'.. or was violently fufpcded, ibould be 
tried by a commiffio~ of '111' Qlft tt1'm;lUr in futh flirl 
~ fuoulcl be appointed by the king;. In ruch trial5, the 

clullen,e 
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ma\\enge of ~ juror for w3nt of ~ freehold of (orty ibit. c~. 
lings .... ycar W~ t:lken aW:lY. and a peremplorychlll~n~ l I 

was, for the future, to bl! allowed i" no (aft of hi£h-trea- mN.\ VUl. 
(on, or mirprifion. There was the like f.l\·ingo( tneright 
of peers in t~~,:'IS had hun i l'~ lhe fonncrIIlL 

'THI! fllliute for the trilt! or lunatit trailOr5, jun alluded. 
to) hail more remarbble circumlhnces in it than thore 
concerning the locality of trial i and i a crud inftanc:e of 
Ute anxiety in the: government Ibst no offender Lnould, by 
any pofLbility, efc:tpc punilhmcnt. It uir«lcd, that if 
ltny p=r(oo ,,"'n of found memory. when ex:unincd before 
the king's council 011 a charge of high_ trc.1fon j and after 

his cramin:ttion and confeffion IbC'reof, he: fbould happen 
tQ (;aU to m:ulncfs, or lunacy; yet, if it fhould Ilpprar by 
the tcfiitnuny uf four of the council, that he W:lS at the 
time of ~amin:lIion of found memory, a commillion cI 
.pt'llf,d t".",intr might be ill'utJ inco IIn1]Ulbfoiri III tb# 

~jnl fUtlft., ""here the offC'ooer was to be indilled and 
arraigned in his lIb]t.", witntlTes he:lJ'd, vcrdia found, 
judgmenL paIred, and the part)' to be exccuted thereon, U 

if the proceeding Iud been in his prcfcnce. 
b the flinplicit)' and moderation of our oM bw \V3,S 

violated by the many new~fallgkd tr(:afl.l'" and other penaJ­
ties en"!t.ed in this reign, the candourof the ancient method 
of trial was not lefs dcCtroyC'd by the extr:lvagant innova_ 
tion of thil astute j nor was that which we mentioned 
next before, very compatible with the original notion upon 
which the trial by jury was founded. 

THin bft.mentioned (htutes, as theytoak away (ome 
of the grcu adnntages derived from the trw by jury, 
tended to refil1lin it; unlike: that aa which made ttearon. 
committed out of the rnlm apable of being tried by a 
jury in any county. wbich fo far contributrd to impa~ to 
a new fort of offcnders che benefit 6f this tribunaJ. The. . 
{arne may be fAid of lIlat fbwte which made pirol1 cunU_ Trial. fIiI'*'. 

IJIIblt by a jury, in a proceeding at common b\". This 
all 
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act w;lS made in the following yeal; upon the fame ideas. 
:lnd with the fame defigne. 

THEBE were tWO ll::ttUtu made for the trial of pir;:lIcs 
:lljdrobbers on the (ca, Ihn. '1.1 Hen. VIII. c. 4. and 2.8 
Hen. V J IT , c. J 5. conuinigg the (arne pro~'i!iol'l$ in every 
refpca i with this only difJ'crcnce, that the former allowed 
t brtt of the cosnmitlionen to be a quorum. the latter re­
.quiredfour. All pi!ac)" thef~ robbery, andmurderupoll 
thefea, wcre heretofore tried before the admiral, his lieute­
nant, or cOffimirrary, :J.crordin j; to the coune of the civil 
bw; tncnat.,re of which is, faysthc preamble of the ih­
tute, 1< ttut before any judgment of death can be gil'(,11 
" :lg;linft ofJ'cndcrs, cithCT they mun plainly confcfs thei, 
U offence (which they will ncver d9 without torture Qr 
41 pains" or el{e their olfence be fo pl:t.in!y and din:8::y 
" prol'ed by witnelfcs indifferent, (um as faw their 
" offence committed i which could not always be got; 
"either bccaufe they murlkrcd thore they robbed, or 
" the parties who were prefcnt at the faa, being fra. 
Il f.aring people, were continually chan:ing place." Tbcfc 
are the reafons (hted in the aCt: for returTing to 1f 

flCW mode of inquiry. It ~'a! therefore ord?-incd, tha( 
all ruth offi:nees done upon the fe3, or in any ha~ ri'ler_ 
or creek, where the admir:1l pretcnd. to have jurifdidion, 
ihall be enquired and dctermi~d in (uth coant, as thall 
be limited by the king'~ ~lI'1iffiQn, u if the QWtn('~ 

lud been c.ommitted on land. Thefe cnmmifiions are \0 be 
direat:d tome admiral, his lieutenant, deWty, and thn:e 
or four fIlCh other fubn 'fitial perron. as 1hall be fl).meci by 
the lord chancellor, autboriGng them, or (our of d\t:m a, 
the kan, to hear and determine fuch offence. after lhIJ 
COnlmon cou.rfc of thc. laws of tbe rC1llm, in cafes of trel­
Ioo, (dony, murder, robbery, and confederacies commit_ 
ted.. ~pan land ; with the r .. me order, procc:($, judgmott. 
a!l4 ut(utiolJ : and pitfons convidcd tbereby ::Il'C to fuffer 
Ncb paiQ' 0( death, lori of land, good" and q,ut\" II 

if 
• 
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If th~y had been .at~in:cd and convia~ of any tteafon, 
(dony, or robbery, withoLlt benefit of clergy or fanGluill',. 
This fh tutc giVCi a cQrnmon-Ja)" trial in a cafe which was 
oot ~rore cogllifahle ther~b1, b~t only by the civil law, 
Pira~ Jlill remOlins an offence by that Jaw, as it \'1;18 be~ 
fore this ftatute j but i; is now fubjeC\ to forfcil"re of 
lands and ~pod.sJ like II. felony. It is not mad~ fttQ"J, nor 
h:ls it the propcnies of felony. There is no corruption 
of blood. nor are there :lIly ac:ct.lTuin before or after th4 
taa; at leaJl as Ihe crilllC lluod LlPOIl this a&. thoygb alter ... 
alions to thilt ef[J;:C\: haye been m~c by b~eJ flatu!es ' ; 
"nd it has been hdd, ~l a Pifdora of aU (~J011ies doc,s nol 
pardon piney'. 

As the aumjral had, by t~cOmmon law, cOY1ifance of 
crimes 'If tlu foil, the court of tbe conflable and mar. 
fh;li I bearJ lJ1d ~(CrmiIlN ~I offences committed on land 
9Ut 0( the fn1m : bot" thefe courts proceeded 3crording to 
file ci\'illaw; and the new regulations made by thefe three 
ftatutel relating to piracy and treafell! done out of the 
realm , in prefcribing.th~ fc new modes of trill1, (u (Ilr ea:­
u~ndC'd the jurifdiCtion of tM common I:lw; and have 
therefore been held not to be repealed by /tat. 1 Ph. ;lnd 
Mar. which ordained, dt:lt aU trials for treafon lhOf,lItJ be 
ilCcording ~o the due order aud courfe of the common law. 

TlUi:U Wi!-S" a new criminal court erdied by lhIt. 33 
fll!D. VUl. r, 1'1. to be bddbefore the lord great m:Ulcr·, 
qr lord Itclofllrd of the lung'l hou1hold; and in their abo­
fence, befnre the treafurCf, comptroller, and flewilld or 
the M3rlhalfn, or ~wo of them, whereof tnc Reward or 
cbe M:..rfIW{ca W'3.$ to be one. They were to hell and 

• "III. W\II , lU. :IIIId GIICI. n. 
'.J lail. III-
I VIII. ~" ...... til. 'M' 
• TI", ~. rd\tft Wllt . new 

a~t!SlNe.", lUnrr furbll 
a~........-k. (.',_~ & .... ~" dUke'" 
Ii< t. ~ ftM. ;: Hc.I. VIII . 
~. 19· b. "'1''' to :u,~ -all a¢w", 

Ihx tbc 1m! n. .. 1f1l orthebo\lll\l~d 
1urJ. Th,. td ~ ~w lIy n..t. 
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~ '\ewllfJ nflllred. TM dlle ,11 
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c: R /II. Po tIett'rm;ne.1I tru(ons, mifprifions of trtafon, murd~s,' 
, xnx. J nun£12u~hletSt ~loodfbNa, and malicious lhik:il1g~ by 

JlWlJl..V \'III, r~lOn whereof blood W'llSl'hed, within any of the pllaCes 

• 

• 

OJ htltl'ftt of'the king, while he was perron.ny relilit:n! 
thn't. The enquiry was to be by a jury of ytomen offi. 
ttn in the c~oe-roll. The punil'hment of malicious 
fhiking and bloodthed was, th:tt the right hnnd lbould be 

ftruck eff; and, "for a declaration of the (Of~mn and due 
"circumfhmcc of .the o:ecution," as the {brute fays, it 
affigru ~me part in this bloodY ,rik to almoft every officer 

ill thoi! houfhold. which is faid by the .el to have tun a 
ceremony 01 IonS Hme ured and accuflomed. 1t prOb.tbly 
.. .as fo; for the ceremoni21 fttms to outdo even all the ex­
quifi,ene(s of ~nal kgiftuion which we have before re­
btcd in this remarkable rei.;n. The ad direCts, with 

grett pre<:i{jon, that"the fcrjeanl.(urgeon is fo M. prefent 
toftar the frump, when the hand is ltricl::en off; the (er­

innt of the pantry, to give bread to the offender alter the 
oper.1tion; lind the rerjennt of the ~lIar, with a pot of 
rc(f v.';ne to give him tOo drink j the m;.iC2nt of the u .. ry, 
...ith doths '; the yeoman of tht chandry, with kirc:d 

cloth\ ; tll. m:l(kr-cook. wfth a dteffing-lenife, ,.,ho Is 
to delive.r " to the fer-jcant of the larder to hold 'it upright 
during the execution; the fe~eant of the poultry, with a 
cocle 100 wnp about tbe ftump j the yeoman of thc fculh:ry, 
with. pun of coal, to heat the karing_irons; and the rtr­
je2nt fcrror. to bring the rnriog-lrons; the groom of the­
fakery, .... ith \'incgar lind cold W4ter j and I:illly, the> (er-
pnl 01 mc-wood-ylltd to bring II Macr, wich II betel, ailt • 
JIk, ud corm to bind the h~nJ lIpon the Wack tin CXe<:u­
tidn is do)w:, "hi5 form:..! it)'. which probably w»ddi&ncd 
10 Orike tffJOr into the whole houlhold, and prC\'cnl die 
dlfo,dcrs it wtsmunt to pullilh, founds more like the 01' _ 

4u~e of eo.. nwle people in the inEa.~y of Irgin.riol'l, 
than the P'Mon 0(\ wife and poHfhtd nation, This 
twbaro.l!' judgmenr, we ue informed, Waf aCtually at_ 

cUffd 



E N. G LIS Ii LAW, 

CUfCc:l on Sir Edm.und Kniver, at G(~nwichJ for {hiking:l 
mill. melting chen being; there. This was in 33 Hen .VIII. 
ami probabJy was a procecdi0it urnkr this all of parlia_ 
ment '. It fhould be re~embeml) that Ihis is a different 
tribunal (romtbuereBed by fiat. 3Hcn. V It. c. q .•. wh.ich 
is to be held before the newar~ trra{urcr, and comptroller, 
for felony in confpiring the death of the king, IU?, lord, 
or privy.counrcllor. 

OTHU. methods of enquiry we~ COptrivN in Ihjj rei:;n 
for the determination of ofre:nccs againn ctmill)bturcs. 
Thd'e ~re numcrOUJ and varj~,; :wd yctbardJ1 dd"cr\c 
Jlotice. Amon, thefe may be reck"oocd the following. 
By {ht. '21 Hen. VIII . c. 20. ;all aIICrll,(il:mJ which h., 
been nOticed in another place, WlI.S made in the contlituent 
memben of the fbr...chamber, My lbt. 31 Hen. VIII. 
c. 8. a particular jurifui8icn W:1S fnlned to tnquirc cf 
thofc who difobeyed the king's procL'lraatiOll wbicb was 

ag:tin qualified byftat. 3+ and 35 Hen. V til .. e. 23. Ttr. 
trial of thi5 oft"e;nce \¥:IS to be in tbe fbr-eham!.ler, before 
cert2in s:r~t officers of {tate euumcrau:d in the (jrll aCt ; 
but br lhe lauer it W;\J to be before allY nine privy-coun_ 
fdlors, tWO of whom were 10 be the c:h.m~llor, ttcafurcr, 
prefuknt, . privy-real. ehambcrb:in. lcimiral,' er a chief_ 
juRiee. By Gat. 31 Hen. V II I. e. 14· the aG\ of the fIX 
·.rticles, fome dircaioll was given for enquiry COftccming 
offences avinft that .8 j aud this uuderwent fo>me change 
by tbt. 35 Hen. VI II. c. 5. By the former :119: C"OI nlluf. 
lions were to be awarded. to tnc billiop of the d1occfe, hi. 
chanceUor, commifiary. anu Others, 10 enqUire of tho(c 
ofre~cs. JuRicei of the pt:Icc aJfo, ill thell (("Hion" ~ 
{k\\oud .. of leclS, mi,ht, by the oath of Iwelve mtn, 
enquIre thereof. By Ihe liIutt, 110 one 'M'l' to b~ put to 
bi, tri:d but upon a pr("fen:mtnt or indiCtmtnt foJUnJ b)" 
twclvt men before fpccial cOlnl1)iffiom:rs, or jutticcs .." the 
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peace, or of oyer and terminer j and thelC were to be 
found within one year after the offence committed. 

A REI GN (0 fruitful as this in penal laws, did not 
want expedients for pUlCing them in force. To :utfwer 
this purpofe nlore clfcll.ually, the' common.law proceed. 

ill£-. were varied, commiffiolli of a new fOft were (rtmeJ, 
and new methods of examinations were devifed: all thil 
contributed to introduce mnch novdty :and c:onfufKln. 
'Much of filii confuflon arid moil of thefe oovchit$ were 
remo\'cd by the great reptaling fiatutes 1 Ed. VI. and 
1 Mar. and I and :1 Ph. and Mar. While theft innova~ 
tlOIl& were multiplying, we are plcl~ to find lOme regu­
lations refped:iog: lhc antient tribunals. It was in con­
(omuty with aJornlcr ftatute k de<!lared, by ftat. 33 Hen. vru • 
e. 14-- chat no junice, nor other man It'amed in Ihe laws of 
the ,realm, O~ould exercue the office of jullice of aOife in 
the COUllty where be was bocn)or then inhabited. By a.. 
31 Hen. VIII. c. 10. thejuA:icr-li of the peace wert requir­
ed to divide themfdvn, two at leaft, into every bundred, 
and hold a feffion (or fuch refpe8ive diviuonll, {IX weeki 
before the quarter.fellion, to enquire of vagabondSt gidflg 
ot liveries and badges, miointel\llncc, embracery, unlawful 
!rm«, and other oJfenoes, and heOlr and deter'mine the 
fame. But thi5 fl.x weeks feffioo was found to be too bur. 
tbenCome, and was repealed by ttlt. 37 Hen. VIII. c. , . 
which dircllcd the jultice5 to \1I.1:e cOiniCance of all tb,gfc 

offences at their quarter-Ccmons. 
WE noW' come to confIder the alttrations made in the 

b."" of clergy ancl fuC\\Ia(Y. The aa. upon this bead 
a{e filch as either take thore pti.ilegc:s from catain 
oJfeDdar~, Or (uch Ii make Iny regulation concerning per_ 
fon~ who were Rill to be indulged widl them. In ordu 10 
fhew the Reps by which the kgillitutc advuccd in abo. 

_ li(hill,l!the{e antient exemptions from the procefsof criminal 
j.JHce, it witlltc, perbalo't the cleareR mc~ to taU & 

~ b,lRit. u.,,&. ViI. •• "", w..~ 
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,·jew of trn:.m all together, in the oraer in wh~b. tbt'y wt'~ C U A P. 
XXIX, palI<d. • 

THE taking the benefit of clergy from I:ert.,irt-olfen~' HENRY VIJZ. 
had been begun in the I~a reign, when it WII$ t~kell from The bo:Qdic 01 
the defenion of foJdi.ers, :md from petit.trc:afon I. It clf'U ~"lkc 
was thought proper now toO purfuc the fame courfe with 'WI,. 

robbers alld murderers, who, fays Ike pre-arnbJe of the tb-
tute, "btQr tIN", t,/J if tbti,. dirt], tilt" IN, ;" man",,. 
" wit/mil fiar,,. Jr~IHi;" for rmmlalion of which it wa' 
enaCted, by Rat. '" H~. VlU •• C.2. that aU penon. tom-
mitting murder Of felony. in any cburt"h. chapd, or hal_ 
lowed pl:ace j or who of malice- prepcofcd rob or murder 
alit perfon in the king's highway, or rob or murder any 
perf on in bis houfe-, the owner or dweller of tbe houfe, hi. 
wife, child, or fervanl, then being tnertin and put in fear 
or dre:ul, fuch perfon {hall not be admitted to his clergy: 
There w ... an exception ill nyour of thole in holy or­
ckrs. Thi, 2tl: was amy temporary, in order to O'y dtc 
temper of the peopk, as 10 {uch innofaliCint upon the lW­
titnt (uperflition of the realm : it WI$ to !:lft onl,. to the 
next parliamelltl The manner in whieh thil aaune WlIS 
reeeind by the clergy, will> appear from a tranfaaion which 
we IbaJI re!;lte at length: it will be thence feen with what 
zeal and whJt J.rguments they mainuintd this cJ~im, even 
at the period when it ",'as fo ne~r its Iln:ll difi"olution i 
and how hr tbey bad weight, even witb rhi. abfolute mO. 
narch, to fufpend, for a time, the clrea of bj, re{olutjon 
to aboli(h their pri,·ileges. 

IN" the 7th Hen. VHf. while tltc pa,Jia~t wu fining. 
the abbot of Winchcomc, in hi. fermonatP:n,I'. Cro{s, de­
e1ared to tbe peopJe, thou: Ibi. aa was c:ontrlll')' to the- lll.w 
of God, and the libenie5 of the church; an~ thJ.t all tbore 
who were }'j"in to the cna8:ing of it, h~ ,inctlrted the 
ct;nfures of holy chW'cb. In fupport of thit dtclatarwn, he, 
{hewed them a decree: which proJtOunce-d, that II1If1 mi,,~(tI 

fllQIfI 11UljlWt:I ,rtliWI fo", fa:r;; Uld therefore, that all 

• Sbc., Ha. va,. I . fix, uB$!!. VIf , (' 1. VMI,.arII. 156. 
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C HAP. who had received any kind of orden, were exempt 
XXIX. 

• from temporal purHhmcnt pr~ ClI"!fis CriJilinnli/Ju/, before 
JlUl\ Y VIU. the temporal judge. This criti~1 time for fo open an at­

tack. on the Jcgitlatuc was prQbabJy chofen, in order to 
prevent a. reviv~ of this natute, which. by the terms of its 

• 

TI.e qudUoll or 
( .. , r.y J~bat.I 

hr.fUl't.ltlC1 

""""'. 

cpntinuancc, had now expired . Such coodua was noticed 
by the king, wlJ~ at the inftanc:c of feveral ~mporallords, 
;l.lld members of the houfe of commons, reCalved, that the 
point ihoulJ be fully and foJemniy debated before the 
jud£fS) 2nd dIe king's temporal council-. There was ac­
cordingly a meeting held :.t Blackfriars; and there ap­
peared feverlll divines and ('anania, to uguc the matter 
on bqth fides, for the king and for the clergy. Upon this 
argument, it was thought that dlofe who (poke for tbe 
temporal power b:ld the advut:lb"C, and many prefTed that 
the bifhopi thouw. be required to ufe their authority with 
the abbut, and make him rcant what he had preached ; 
Wt-they tlrcnuouny dedined it ; and mid, on t~contrary, 
that Ihey wtre bound by the law of holy church to m2in­
tlin the :lbbot·, opinion with al\ their power: and thus 
the mll.ttcr tdled for fome months, without any thing de­
clf"e being concluded upon. 

A r.; inddent fooo happened which revivet! thi~ quellion • 
• nd brought it oncc more to ifTue in a more folemn manner. 
DqI]". HQ1fi) . chanc:ellor to the biIhop of London, had 
caufed one John Hunnc to be nken up on a ch1r~ of 
heref),. and had committed hinl to the Lollards tower, 31 it 
was called, in St. Paul's. Soon :lfttrwards this mln was 
found banging in hi. chamber; and-a fufpidon of murder 
fell upon the roler and DtJlf6r H6rf". This was increa((d 
by the fotmerlaking refuge in the (anltuary at Wellmin_ 
Oet ; auJ the ", .. orld were (ati5fied of the jufinefs of their 
fufpidol'Li, \vhm the coroner's inqueft found them both 
,wilt) of the murder. Before: this verditl was given, tbe 

• 

bUhoJJ5. , 



ENGLISH LAW. 

bifhops, percti\l;ng wharcourfe the afF.air .... ·!lslikc'Y to take, 
and forefecing thc con(~uenttJ it might be produ8ive or, 
fin et: the late dilpute a[ Blad.fri:!!'$, thought they would 

make their ground mote fun:, by firildng t ~e IirH blow.; 
and therefore they fnmmoned DtlI", Stnn4ifb (who Wll$ 

the principal of thofe who hay argued a l the late meerin" 
ag3inll the exemption from tcmpo~1 jurifdia ion) to :l~ 

pe2r before the convocation. Here they objedcd to him, 
that he had maintained art:!.;n opinions which wcrt: coo. 

tr:Iry to thofe taught by hoiy church. The particular ar. 
tides were exhibited to bim in a fermal bill by the arch_ 
bi{hop of Canterbury. and were OO:lC Olher th:tn what had 
been the fubjed: of cOl1tro\'crf, at Bladcfriars. The Doc­
tor, finding that they meant to make this IlIJ'l:mer ofhcrefy. 
appliN to the king for prote£tioll :lgainll the perfceuticn uf 

the clergy, which he had excited only by his ual for m:ain­
taining the temporal :authority of tile Ling's ccurb. The 
clergy alfo addre:Red t~e king I protetl'ed that they diu not 
proceed apinll this n.3n for any thing he: bad faid at tho 
conference in behalf of the ling's power, but for doCtrines 

advanced at cer~ill leBurel fince ; a~ adjured the ling, 
by his ~oronati6n 031i1, and as he would avoid tbe cenfures 
of the church, 10 aOm them in tbeir enquiry. The tem­
pCIr:li lords and the judges, wilh the conunoru: houCe of 
parliament, in their turn adure-ned the Icing, and preU'eJ 
him-bylhe like oblig:llion ofbis cMoJJation oath, to lWIiu_ 
t:ain his temporal jurililiCtion, and give .. II :affifbnce to 
DeClor Stanuifh. who was attaClc.ed by tbe malice of the 
dergy, for :advancing wlult w;u: the fJ.OlC in enell as he 
had urged in oppofilion to the fcrmcn of the abbot; and 
that the biJhops were attempting to ell:abJiJh 311 the points 
maint:ained in that fJOlOUS difcourfe. Upon this the killg 
confulted with .Don", rtji!, the dean of the chapd j andlt 
being his opinion, thllt the making the dergyanfwlw before 
the ttnlpora1 judgl:'S, as ured ill thia count ry, was very 
compatible with the law of God, ;p,nd the libc-rties of the 

X 3 church, 
• 
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C HAP. church, Henry once more caned an aITembl1 at Blackfriarl, 
xx:: I confining of the judg~ and all the: COUl1.cil, as ~n thofe of 

MillRY VIII· the (piritualty as temporalty n, and certain ptrlOns of the 
.parlilment. There- the: bill again[i Do!'lor Standilh was 
read, and thewl\ole matter agaill fuUy diG:uffed . The rub,. 
fiance of the argum.ents on bdth fidts, at the fOlmer afi"m­
Gly llnd at this, wal u follows: 

THOSE who m:lintained the exemption of the clergy 
from ttmpora1 jurifdidion lnCTim;nal ares, iQfifted on tbe 
'papal decree kfore-mentioned. They contended thjs was 
aprcJs, and all perions who wert of the Chtiftian religion 
'Were bound to obey it, under pain of a mortal flO'; and 
,btrtfl"" ' th,u the putting of rhe clergy to an(wer for of,. 
knces before the temrora1 tribunal, wu pte,alutll i" fit 
They bid, the privilege of clergy WlS e!bb~1hed by the 
nptd's command of Jerus Cntin, in tbefe words, ",/itt 
IImglrt ChI'ffi~1 mtll • and every I&w of man which mili ,. 
rated with this divine command, was damnable in iOelf i 
~nd (Jurl/,rt, the), agajn concluded, ,tat bringing clerks 
before me tenlporal coortS for-crim«, w.J ,matum ;"p, 
They f:.id t that the temporal judge could no more juftify 
the arl1ligning his ]p;TituI'I1 lath", than he coulJ jufiify the 

4migtling his "atural fathlT, which would be z brnch 
.of God's expr_ commandment, "H~1J4UT th'/Ilthtr," 
&c. which words extend as wdl to the fpiritulli as the 
nacural f.l.mer i and no di(obc:dience of tbe fon in breaking 
this law could be jufijfied by ~fa~t: or cu(i:omr 

<" To this It was anfwerel, that the fiat .... Hen. VIlI. 
and the arraignmcllt of clerks before the trmporal judges, 

• were compatible with the law of God lrJd the libertict of 
tbe hair church . mat this proceeding bad in view the 
public tood N the whole kingdom, which ought 10 be 
hvoured by all la .... 5. AI to the plj>al decree, .nd dw: • 
J,ra,ch.of ir "'"as Pftc.'." i" fi, God forbid, laid tRey, 

, 
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thal ru.ch a conelution lhould be m2de; for me.re is an~ C H A f." 

ocher decree of equal .authoritj, which requires al~bilhClPS I xx~ • 
to be refide:nt at their cathedrals .at every feaft of the yeaf, HENRYViii. 
tho' we fee tbat the greater part of them nev~r comply 
with it. Befides, thiidttree was never rtteived ill En. 
gland, and therefore canofJl bind hen:; and the Ur,l~, 

both before and after the making of it,).:U always been to 
the contrary. That before the time of ::'1, Aunin, mar-
riage was permitted to priens; but then a decree W2S 

made to forbid it : aDd becau(e Ihis d~ was received in 
England, at weU as in many ocher places, therefore it be. 
OlUle the Jaw that prien, (hould not marry. nut in {orne 

puts of the world thic Jaw was never rec:zived; as among 
Cbrinians in the taR, where prietb ha. always been allow-
ed to marry. In like manner, this decrre, never having 
been m:eh·ed here, WaS of no binding ~authori'y. That 
the words ",Iilt tnnltrt ChrfJlDf mm were not {poken by 
our Saviour, but more than a thoufand ycln before his 
time by DtI'lJiJ; and that the U tm,i"tttl" there {poken of 
~re the true believer" as contra_diflinguithed from the 
unbelievers, who at IMt time were yery numerous in 
Paletline. A, to the interp'etation put on the fifth com-
mandment. they raid, that it would be no breach of it for 
the fon to arraign his muural or fpiritual famer; and if 
they fbould both be conviCled, he might commit his fpi­
ritual falher to the ordinary, and refpitc judgme.m againft 
his natural hther, and ytt be in perfeCt: obedience to the 
commandment. But admitting, for fake of 3rgument, 
that the temporal judge could not juGify the arraigning 
his fpirirual father, ,be argument would not hold, nor 
prove that he might not exereife the Jikejudicial authority 
over all omer clerks; for every clerk is not his fpiritual 
father. However, after all, they wd, this commandment 
was not to be taken in tbe literal fenfe bere pu~ upon it. 
but was to receive a reafonabli interpretation acc!brding tet 
dlc. f~Ljea matter. 
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T HESE are (bled to be the arguments ufed by ~Ih ftclcs 
in th is famous cOI1Ldl. Upon thefe the j udgogavc their 
opinion.; which was, that thofe of the convocation who 

had agreed to the citing of Dollar Standilb, had incurred 
~apNf:"nulirt. . Afterwards, the rime perfaHs met-at Btl)­
"Iml', Gnjlft, ;1\ the prdence'Of the king; when cardinal 
\ Vo}fcy, in the roatr.e of all the clerg)', threw I1imfdf at 
the lting'fi fcl't, and mak.ir.g an humbll! protdbulOfl in 
maintenance of the clergy's claim t'o exemption in crimi­
m.l cafes, he conjured the king 10 fufpcnd his dc.dfiot'l Itl1 
the matter h:ld lKen determineJ by me }tope'. 'J ,le rudl­
birhop of C::Interbury jui:1Cd in d~ fame pr .. ~I, 'be ki.ng 
(aid, that d)cy h:Id not anfwen.>U the argume,,:,> of Oo&or 
Standilh; •• lId added WIIA IInJ1,wfi" .. By the order :.nd 
.. fufrer;l .1<"C' of God we 1.( '~I;)~ tool Lnghmd; and the 
" kint' of Lngland whu h. .. ve. bl"Q~' ow ... ",: u) never had :tlly 

I< fupcrior but God .. Iooe; lIml tij~' "lore know, lh:1t we 
U wiil maintain thc rjght of our crown and lempi)r.11 jurif­
IC di8ion. as well in this VOint ;U HI .>lllers, in as ~mp1e a 
.( manner as o.l;Jr preJccclfors b~" c cone before UJI. And 
U 25 to your dc-cr~ "" , wc ~rc ..... dl ;.lJuRd, that)"l'U your_ 
Ie (e1yes of the. fpimu:'1II), 2e~ in contr~ 3iai()n to the .NoJds 
"of ru:l.tly of tbem , :\5 ha~ been fbC \\'Jl rou by fom of 
U our fl)irilU.li ~ounfcl on this O/;'cation. Mild bdides that t 

H you interpret your dttrccs at your pleatur!; ; therefore 
"we will oot cotlform to your will :U1d p1cillilf~ more than 
" our progenitors h:;yc." 

'tV!'IM this pcfempcory declaration of the king the bt.l­
{mea concluded . 1 he bilhops promifed th.:Jt Do89f 
$.I:2nliiOI Ihould he difch;ugt'u from rhe pracefs infiituted 
:tgainR him .. and Do!'!or Horky was fo f:lf refcued from 
Icmpnral au thority, th:1t ha\'in~ remained in a kind qf free 
cunOlly in the houre of the -archbilhop of Canterbury till 
lh~ pCIV\llar danlour v.J" fomewbat abated, be fllrrc ntlc r~'d 
himftlflilriv:ltdy to tbe: court ofking's bench i and having 

pl"ded 
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plc2ded not guilty to the coroner', inquifition, the king's 
:utorney rnnklICd the pica, and he was difcnargeil", 

1.·H..I clergy feem, in this infiance, not to ha\te Ion­
any part of their .... ,onu:d ~Iidty in contendin~ wirh the 
fecular po .... 'er: they appear to have gained a vieor)' in the: 
decifioo, ho .... 'Cver they might tlave failed in argument. It 
is proba.bly to bc.afcribcd to the :teal of the clergy dj(pJayed 
. 11 this occaJion, that a llatute founded on good fenfe, nnd 
fo neceffitry for the pabhc teeuriry, was fulfered to expire: 

nol"'"was it till the L:.in& had declared hoRilitie5 again£} the 
whole papal authori ty, thnt the parlillment ventured again 
to abridge the privilege of clergy. T his was in the "13d 
year of his reien, when clergy was taken from murder 
and robbery in ceruin circumfiances: but pre, ious to 
that, two .85 were made refpeDins ahjuration and fome­
t uary, of wbich it will be n«drary firll to t:lke notice. 

TH!. privilet;e of (3n uary underwent a like difcuffion 
with that or dergy. Un the oc~tion of a ci3im of this 
fort, made by the prior of St. John's, tbe gcncnd quc:flion 
0( fanttuary wa5 brought before th.: council, in I ( 

Hen. VUI. The king: him(elf W1I.I there prc(ent, andcx_ 
pr~1kd a doubt. whctherit could evcrhavc been the dclign 
of our antient kings and po~ in thC'it gr:InU of fanc­
tuary~ 10 give that privilege in cafes of murder ll.Od larcC'­
fly committed out of the fanBu.ary fd /PI rld,,,,,J;, aU 
which he judged to be:ln .bufe: he there (jgnifieli his de­
rt:rminat\on thn this privilege (hould be reduced 10 the 
comp:di of its original delign. It (eems the abbot of Wen-. 
nlinftu, ill conjunCtion with cardinal Wolfer, had framed 
an oa.rh to betaken by all fantluary-pe.rfons., by which Ihey 
bound themfelvcs not to commit tceafon or (tlony, either 
within or without the {anauary, III" /lJI mill/lltii: there 

was hO'll~\'er no fantl-ion to cnforce this oath, but {uch as 
coulr.l be inflicted by the fpiri tual court for perjury. '~10lt 

• 
• Ioo: ci'W". filial ISO. b. 10 Ih. b. 
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pbttS of fanauary; therefore, became morU for fdons, 
debtors, and. delinquents of all foru, where they lived at 
no fmall eXpellee upon the plunder of the public *. 

\V J/ fuall now fee wbu \\'u done by the parliament 
toward, reforming the abuTn then complained of. It w;u 

endeavoured, by fiat. ~u'Hen. VIU. c. 2.. to fecure the 
departure outof the kingdom of :Ill abjured verfolll. It 
enaded, tht every penon who had taken fanAuary for fc­
lony or murder, where he ought by law to abjurt; Cboukl., 
after his confcffion, and ~fore hi. abju~tion-, be rruo;rked, 
hy order of the coroner, with a botjron, on the brawn of 
the tbumb, with the letter A, that he might be known 
for an 2bjured perf on. It wu moreover provided, that 
any fclon or murdelcTwhooul;lu to abjurc, refufU1g to tae 
his paiTase as limited by the coroner, Ihould lofe the bene­
fit of his Cancluary-, and be taken OUt and committed to 
prifoll, to be dealt with according to law. But the banifb. 
ment of fa many abjured pcrfon, began now to be thought 
not the wifefi: I>olicy; at many able and ex~rt mince" 
anu labourers were thercby furnithed to foreign counlrin. 
A new method of ordering thefe abjured ptrfons was 
fi:fllCk. out by frat. n Hell. VJU. c. ,+ which dj~at:d 
the oath of abjuration to be altcred i and that:, inltead of 
abjuring the r~m, as before, fuch an offender ., fhowd 
.. abjure from all his lihrly of thi. realm, and from hili li­
U hera! anu free h;tbitatioos, rcrorts, and pafra"eJ, to and 
"fr.m the univerfal places of thi. rulm, which a~ 
1\ pertained to the IibeCty of Ule king's fubje& uode­
C\ lamed:" ;md having made this Olbjuration, he was 10 be 
dirolled by the coroner to Illy (anduar), within the reailn, 
which the olfel~er Jbould diufe, there 10 remain as IJ 

lu"lnary·p'rfo" IIjjJmdduring his naturallifc, and to be 
burnt in the hand, as diredcd by the former fi:atutc. If 
he ()(I.me out of filch flln8uary, he W2S 10 fulfer death a.s 
an bjurtd perfon rctIVnins- to the kingdom. Sueh fane­
\uary-perfoll committing any petit-UCllfon, murc!u, Qf • 

.. Kt'lw., 18, &Ie. 
felooy, 
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idony P, ~ither in or out of (aolhmy, Wal (olofe all bene:- C H A r • 
. n T XX1X. fit of (al""uuy. hus was abjunuion put upon a IXW \ _ , 

footing j 311d fuch offendc~ lS ul«! to anil themklve5 of HlU'aV- '·IlL 
this privilege to c(cape punithment, ..... en: Icept hcruftcr 
within the (tach of the la~. 

'VHufucb provifion was ade for the due confine.. 
mtor of f.mauary-perfons, a like poIky was putfued in re. ~.:;­
pro to rhofc imitltil"to clergy j and that benefit was al(o f3._ muia. .... 

kttll.w31 in manycafcs where it was before enjoyed. Thil .... 

was effe£kd by fiat. 2.3 Hen. V III. c. 1. an aei which 
F"ly had in "jew the nat. 4- Hen. VUI. C.l. . upon which 
:we havejuR (aid (0 much; and pan..lyfOme (ormer aalutes 

reb,\ing to thcpllrgation of clerks c(l(Ivict) The preamble 

recites the fbtuteof WeftminA:cr 1ft, fitt. 3 Ed, J. c. :1. 

which enjoined bilbops not to deliver clerks indicted of ft. 
~n1without due purgation': and nat. + Hen. IV . c. 3 .• 
which ordained, that perroru cotlyi8t::d of trQ(on not 

"pnll the king" penon, and notorious thicyetl delivered 
10 the' ordinary a5 deru c:onviB, fhould not mab purr-
lion, but be fafely kepc: in euflod" tccording: to a confti--
tution provincial to be made, but which never was nude : 
fince which, the ftatute cofnplains, it continually hap-
peMd, lba·t penons conviaed :lCCW'diJ'g to law, and com-
mitted 10 the ordinary, "were delivered for corruptioq. 
" and lucre 0" or, II ~re fuffert'd to mike their pur-
., garion by fuch u nothing k/lew of their mifdeed.,·f 
To rerMdy fuch abufes, it was cn211cd by chi. (btule in 
the following mMfltl"; In the firft pIau, ckrgy was 
taken away from certain offences i and, in lhe next piKe, 
(orne pro\'il'iO(l$ were made refpelling tbcIe who were Aill 
ttt enjoy the benefit of clergy j which puwifiOllS Wtte 
nlcul t<:d to render that bentfit lef. mifchievous than it 
Iud been, It w:1i ena!l:ed, lIlat no penOn found cuill)', 

, VIOl. tbc.ll Hen. VITI.c. 'S· theM privilop1"lxe. • 
t IM prelI .... llI. 01 .h.ch riVet fofne 
Wc.i ...... r..a-y.pca- Ii-ml ill 

• V ... . aIIl.VQ/.II, 1)4-
! , ...... , YOI,lI1. 140. 
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~tcr tht Taws of the land, of pecit-tre1fon; for wilful 
murder of malice prtpt'nfed. (or robbing of any church. 
chapel, or other .holy p~'::II:es ; (or robbing of:UlY perfonsi n 
their dwe:lIing_houfes or dwelling_place, the owner- or 
dweller in the (arne houfC', his wife, his children, or (cr-

• nnts then being within, and put in fear and dread by the 
fame; or for robbin:; of any pt'non in or ne:n about the 
highwa.ys; for wilful burning of any d\Y'ellin;;-hoofcs or 
iwlnS wher~i l1 :lny grain or corn 1h:dl happen to be; nor 
t~r abettors, procurors, hdpc:r~ maintainen, or cua~ 
(!!lIon, {hall be llJmiual 10 the beDdit of thtlr clergy .. 
t:'Xcept only fuch as are within holy orden, tl'ut is to fit", 
of lire- orders of fub-delCon • 2nd .boYe. 

As fa thofe 'in the orders of fub.deaco!1 :md :iboYe, 
when delivered to the ordinary lIS clerks convi8: of any of 
tM l1bov(:·mcutiont'd offences, they were in no wire to 
be (offered to make their purgation, nor fO be fet at 

lIberty; but 10 remain in prifon during life, Uttpt they 
fuund tWO fufficicnt (uretics to be bound for their good 
'lIIbt-olring. However I. dlc ordinary, if he pk:afed, mighl, 
by this aa, degrade (uch clerk convia, according to the 
bws of the chorch; and fend him to the king', bench, 
where jud,ment of dl."2th might be paired an him. 
• By this (btute, ;I. fevere blow was given to the benefit 
of ckrSY, and to the pcrfonal immunity of the clC'rgy 
in general; for though they were not involvN in all the: 
JlCul1lty of thisa8-, and their lives were fpared, when they 
wen: guilt)' of the above ofirnces; yet they were COll­
&:nned in fuclt cafe to perpetual imprifonmelll, and even 
to death, if the ordinary fo pleafcd to dirta, It was in 
:id of this aO that flat. '3 Hen. VItI. c. It. In:lde it 
Mon}', without benefit of clergy or c'mlluary, (or a 
C\tTl. <ollvia lO bruk the prifon of the ordinary and 
<k 

• 
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SUCH a reformation in the punifhmcnt of otrenders as 
WUllladc by f'bt. 2.3 Hen. Vllf. c. I. dcferved every It­
trIllion and fupport to tender it effcll u:d and compkte. 
Hut thit :a8, (roro tbe terms of it, extended only to (uch 
pc.rfons as were fl."d [Mil;' after the due courfe of the 
UW i therefore criminals, to p!t\'cnt their being jf found 
guilty, would Iland mute, or by other mealls prevent a 
VC'rdi .!t. Again, in cafes where a robbery or burghrr 
was committed in one county, and the thing flolen W3 

carried into another. the offen<kr, if found guilty in {utb 
.,b,,. county, could not, under this a8, be deprived of 
his clergy; b«aufe the jury could not enquire of the 
robbery or burglary in the firfi county, b~t i.lnly of the b.r­
ccny in their own. Thefe dcf«b were remedied by lbr. 
25 Hen. VJII. c, 3. which enalls, that all perrons ar­
r~gn~ fot any offence mentioned in Ilin.23 Hen. VnL 
c. I. who (h:1l1 fiand mute of m:Uic.: or froward mind, oc 
cb:ulen:;e peremptorily above the number (If twenty Cta. 
which number fdons had been c.onllnw by a hue Ibtul!;' J .. 
or will not anfwu diretlly to the il1di.!l:mcllt, Olall h>l"c 

ir clergy, in like manner as it they hltd pleaded and 
beoen found guilty. And further, that perCOni indiclcJ 
[or fi c:!Ji ng goods- in any county, ~nd found guihy. or 
who fiand mu.te, chalJcnge. or will not aufwer :I' above 
dcfcribed. than lofe ,heir clergy. in li\;.c ffl:!nner :IS if 
fOUlld guilty where the robbery or butgl.u'Y was c(Jrn­
miued. 

THE fUClh ch:lpter of the (lime ft:ltu:c m.:ulc fodomy 
fdony ;' or, as the tbttlte cxpreIfe, it, "the dctetlabJe 
"and abotnim,b~ vice of bU£b't'ry committed with man­
u kind or bc-oill.'· Thi, crime, we have before feell, w", 
variooOy punHheJ by our old Jaw· ;, but now it was made 
:l common-law fdony, and thoCe who wcre convidcJ 
dl reof by verdi..9-, confcffioo, or outlawry, were to fu8:~ 
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death and forfciture as felons I and no perfon offttuiint itt 
11"1 futh tffl1lU, was to be admitted to his clergy: whicb 
Jail word. go further than the former ftatute in ckrcribing 
the penons who {haU lofe their clergy; un1efs they:.are to"" 
be confidercd as reftritled by the foregoing, whjch con­
fines the penalty of deatb a.,m forfeiture to thare convilted 
by verdilt, confeffion, or outlawry. In the next" yrat 
:In all was made r to arenn the rrovifions of the famous 
ftat . 23Hen.VUI. c. l . toWa1c.. , 

CL£llGY was uken from offenders in one or more jn­
/tancu by other fiatutt:s. By nat. ':17 Hen. VI1l. c. 1; • 
clergy and randuary wtre taken from fcrvants embc-z.l1ing 
their maners' good. within frat . 21 Hen. VIU. c. 7. 
After thefe v:u-iw' experiments lowardJ the abolition of 
clergy, the legi.filuurc now ventured further, and deprived 
perfons in holy orders of the exemption with which they 
were frill indul~ed by fi-at. 23 Htn. VIII. c. I. and other 
{blutes. t'oritw~s ena8edbyflal. 28 Hen . VI[J.(". , . 
that in all o/iCllces within fru. 23 Hen. VITI. c. I. frat. 
:1S Hen. VIU. c. 3. ~d n .. t. 25 Hen. Vlil. c. 6. (con­
cerning houre_breakel'l :md other offenders (landing mute, 
~nd concerning rodumy), ~r(ofls in boly orders fhall be 
u.der the rarne pains and (langers, and be ufed and ordered 
;as perrons not within holy ordcr5: fo that real clerks 
were now liable to a capit~ punifhmcnt for felony, as 
we:U as nominal derk5". 

TIfE remain.ing ihtules conccrning c;ergy arc ~t • 
33 Hcn. VUl. c . 1. and 1+" {tat. 33 Htn. VIU. c . 12. 
felt-.26. and An. 37 Hen. VIll. c. 10. whicb !wo bit .c lhalJ. defer for tht; prd'cnt. Thc fjrn of thde made it 
fdooy to pr.lcHre witchcraft ::snd inchantll'lent, under 
ptetence of difcoveriag whtre froleJl good" were to be 
found; and offenders of this kind, being ltn.JJflllly tM_ 
.,iIlL', were to lofe th~ pri\'ilcte of clergy and Canauar)' < ' 

• , U . :, H~. ,·ut, c. u . 
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fo that ~d'ons who Rood mute, chaUe.ngcd peremptorily 
above twenty, or would 1I0t direeHy :an(wer, were .not 
deprived of clergy by the words of this aa. It was on 

tethis 2C ount that ruture aas made to take away clergy, 
were more particular in namillg all poffible inflanctli of 
conviction llOd trial in which dergy iliould be Ion, as will 
be fcen in the fbtutes on this fubj el\: nude in (ubfequent 
reigns. 

By flat. 33 Hen. VIII . c. q .. penon! making pre~ 
unded prophecies, grqul~ upon COalS of arms, b:tdges, 
Ggneu., fieWs, bealb, lettc'"' of names, or other fanciH, 
were declared tG be guilty of felony, without benefit of 
clergy or f:m8uary: a very (harp law UpOll the foJ!y and 
clelWions of man1:.ind; though a fit Companion to that 
which ' went immediately before. it cannot be denied 
that bed thefe pn8ict:s might be abufcd to dangeroul 
purpofes j 2nd, probably, (orne elCpCricnce of that kind 
might Mve juftified the p.1tliament ill conui\'ing fuch 
{evere means of fuppreUing tbem. 

3'9 
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JOOX. 
L oJ 

• 

SINCE the flatute of Henry VII. it WlIS proper that a ~:~cs()(W. 
regiller of clerks conviCt :md attainted fbould be kept, 

• 

that (ueh .perrons might not have thar privilege mOle 

than once. For this purpofe it W:1S ena!l.ed by fiat. 
34 and 35 Hen. V 111. c. r 4. that tbe clerk. of the crown, 
of the pcacel or of affife, within forty dJ~ Of, if no term, 
within twenty Jayufter the beginning of the tc:rm (allOWing 
the fony days, any attainder, outlawry, or couvillioll 
v.':lS had, than lIot only certiry a tranfcript, i.n few words, 
of the indiCtment-and praceeJings, the name of the de.l'~ 

with time and place, and ceruinty of the {e\OIl)" to the 
king's bench, there to remain or record ; but altO delivcr 

a tnnfcript or the iridi!l.mellt to the ordinary to whom the 
clerk was commiued. The clerk o( the crown iA the 
tint's bench was; to receive them" and upon the requeft 
.01 any ju.fiice of gaol.delivery, or of lIle peacc-, was to 

emifr 
• 
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cmify the name5 o( wcb clerks, with the C:tut<s of their 
conviCtion or atUindcr • 

HnlR\' V1lI. HA"II\O gone ·through all the Ibtuks that relate to 
~twy ~~kw derg,., we (ball now return to t!le 26th year of this king, :::;:'taIJl of~ :md uke a view of the reJ11aining a& ~bout the privilege ' 

uf fanlluary. The privileg'tof fanCluary was 12](el1 (rom 
aU offendcrt in high-treafon, by £Ut. '10 Hen. V lJ J. c. J 3·. 
In the following: year a law WOolS made in aid of the re­
guhuion which h:ui been lately d1:ablilhed for the due 
ordering and fafe cuaody of fan8-uary_pctfons. Jt was 

• 

• 
• 

direCted by ll:~t. 2.7 Hen. VIII. c. H). that all perfons 
privileged in allY fafll..'hnry (bould wear a badge, :lnd that 
.I.OY perron WhOllppe:lred "broad. OUto{ tlu: (anBuart, with_ 
out ruch bad~1 thould immroiuely lore his privilegc, and 
1>c codlmitted to the common gaol. Such pcrfOI15 were 
not to :lppear our of thdr lodgina; before Iuft-dring, or 
;I(lcr fun.l(('uing, upon p2in o( iDlprifonmellt j alld for 
lhe third offence they were to. tore Iheir privilege. That 
lhe inhabitants or thefe priYileged pl3Ce5 might not Jooit 
beyond the limits of thdr =onfinement. in any care where 
their J'leC'Cffities could be fupplied within" the governors or 
fuch rantluariei were empo\\'C'rro 10 hold pica of debt under 
401. and of ttefpAnes :md covenants between 'privileg~d 

perron, and other inhabitallts or the: fanduary. 
N OTWITU'TANDIN O this atte:mpt to reguJ;p,te the 

ceeOl'lOllllo£ ranCtuaries, romeIcwyearsartet, it was thought 
more expedient til abolifh cert:lln or thefe privileged 
places; :md 1I0t to anow thore which remained to extend 
any immunity to olrendel$ or a p:llticular defcriprion. It 
W2S ellaCkd by flat. 31 Hen. VJtl. c. 12. genenlly. that 
:111 fa.neruaries., eXct'pt p:uilli.churches and their chur'd._ 
yards., cathednl churcha, hofpitals. and cb.rcbcs col· 
legiatl.'. aoo:t1lchapels dc:diCllt.ed and ufedas (W'iJh-ehufChes, 
ihouJ.d be extluliuillied and or no eHca. .Hut IP .. lfs in 

• 
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Somcrfedhire, IYt"miltner, N.rlb(U/IAw" N,r:.lJith, rfri, C y. A P. 
'.I' :J'''' xXIx. 

Dl"rbJ, LIlUNtji.", and Maltch9/tr', were frill to conti.uue l----.I 
pllCe5 of (",n.!tuary. This a:9 WJ.S principally OC:C.ltione dft£NRY vur, 
by the dHiolution of religious houfe" many of which had 
privilege of f:.l.nB:uary ; an the (cites of tht'm would fiill 
have enjoyed the fame privilege, though the (octety which 
was to ha\'c the direCUon and government of it no longer 
exifled i (0 that gre;).t diforders would probably have ell· 

fued, Jf a like pro"jtion hOld /lOt bun made. 

IT was more~lVet enacted, In3t the following offi:rnIert 
Ihould no IOllt cr enjoy the privilege of (antiuary in 211y 

place wpat(oever; namely, thore who Commilted w;lful 
murder, rape. burglary, robbery ill or ntar the highway, ot. 
in a how!,', putting the owner, his wi(~J children, '(enants, 
or any other within the (am~ in (car o( lire: j thore who 
were guilty of (elonious burning or ho"(e~ or barns with 
corn; robberies or churohes, chapels, or o:her haJlowC'd 
pl:lCeJ, with their :tbc:ttors and procurors; :lIId all thore 
(rom whom clergy was taken by any o(the (oregoing laW!. 
Several new regulations were ordlined by this aCt Ie. 

ft,eaing Cs.nttuari6. The: chancellor was empowered to 
appoillt commillioners to make pc:nunbu]ations, :U1d to 
fc:t1.le the boundatin o( 'them. Not above twenty penon. 
wert' to be admitced at olle time: into any (antl:u:lry. Their 
MInes were to. bcf called· over every day i and i( any 
made: de(.II.dt three days together, he: was to loCe his pri­
vilege. 

THII was the: Ian Jaw made in this reign concerning 
thefe unhappy objctfs. who at this period rcern to, and mun, 
from the nature or the thing, have: been very numerous, 
and not to be managed but with grClllt difficulty. The: in­
tHtuuon iuelr, :uter aU the: care of die legiflat4fC to r~gu­
bte it, wuptq;na.nt with tvils, which I~'er could reme~ 
died but by ~ntirrly abolHhing it. T he bc:ft part « the 

, NMI iclncarJ 0{ ~lMKbtf\cz", ~ft.r, hft'bt. 33 Hm. VIII . c. 1 s. 
Vo"" I\', Y laWl • 
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C HAP. laws we have juft mentioned, W:lJ that which took: aw:ty 

~ this privilege from certain offences. Thefe fomewhat 
I It.,' l( Y \' t u. abated the miCchief. till this rclick. of fllpernitioll W3S quitt: 

ddtroyed in the reign of James 1. ' • 
J T may be thought, that a~ many of thefe llatlltes relate 

to a fllbjett: which is now no more, a (horter account of 

them would have' been fumcient; but the fubfb.nce of 

them could not well be comprefied in a fmallet compafs j 

and if they ceferved confideration in :& hiftory of the 
changC'S ill out law, wer dcfervec, at lun, to be treated in 
a manner that would render them intelligible. lndeed, if 
the conlidcot2.tion of a fubfcqucollt revoilltion w:lS to h:..ve 
\\'tight with the hiller ian, nul ollly thefe fiatulu, but moll­
of the many criminal regul:..tions, on which we have jull: 
been fpending fo much time, might be cOltfigned 10 obli_ 
vion. For the (weeping .. tt:s of EdwarJ VI. ami queen 
Mary repealed all tie fiatulC5 taking, away clergy, all thofe 
for tfying trca!on in a way differing from the coune of the 
common law, and al\ thore creating Ireafons and felonin. 
;lnd whe.n thefe were abrogated, what remained to pollC'rity 
ofthepcnallaws ofHenry VIJI.t 

C HAP .. 
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L tt/fot for litITr onti 0: 'YIU- L,n!" bt rr1lon~ /IJr Lift; 

f$to-OJ Fi1l'!,- M t/1Clu' if pffiril'lt RlufJtri,s-UjtJ 
- .A Ufo in <['Qil- OpmlliIJ1I if tb, St(lM, if Ufts­
Cowl/(lnU II r(lift (I UJt- A Ltt'{t aM R,/.·IIjt_O"tjlrut_ 
tim if Wi/h- rJJl tAMrt 0/ CinJ1lrtl'),-Qurt '.! R,­
fMtjis-Prifult1lt (l"J c.M"ti/ '/ tb, N, rlb __ .A..rfj~II./ 
ONtntllfls- Oj AlfitmtfiJ oloinji ExaMtm- O/ Trft/" 
- D,lIt Ollt/ Amm,t-TI" Criminbl Ltm'- Ojrrio/s 
in tw, Ylmtin- rJu Ea/'.finJlital Qllrt-Xilll tind G.­
fJtr"mtfll-BWs of Auainatr- <firlurt- bj th, Sio/lltts 
- 0/ tbl Tt(lr.BIJul-'i,zb,rjn-t-$pint CfflflQi,,­
Rojltll- Printinl if ~QW D~dJ-'f'h, Rtlijltr--­
Mijttilo"t/Jul F(lor. 

r-pHOUG H our couh~, during this reign, furnilhed 
~ d«ifions upon almoft evety qudHon in the law, we 

fhall onl, feleB. IUch of them as telate to the new points 
tilen moRly aglta~ ; the alterations maCe by parliament 
ha~ing t2lr::en up too great a fpace to allow U$ to enlarge 
much on this part of our Hiftory. 

MA:NT queRions concerning lub Of virioin lcinds were 
.,iuted in thi, reign, and fome were adjudged upon fucli 
fufiicient grounds, u to {bnd the teA: of (utUre CXiimina­
non without being fhak:e n. Of thoft which wde onJ, 
igitated, but not tkcided upon; .,as a doubt upon ' 'fcry 
common method or letting l:mds, whether it ihould be 
conflrued a k ale ror ynrs, or::lt will; this In! w much CIl· 
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quiry iolo the "3-turt' of a kafe at will. alld how it differtd 
from a term fOf years. • 
~ J N the third year of tM kill, a 1tr.lK: came iolo qudtiony 

where one. had let to another to hoM ot his vwn tlJill; but • it having been long laid down ". that alufe at will muG be 
at the wilt of both pania, it W2S heW by threc:jufti("tS in 
t}lc common-pleas, that tlus £bould be confirued to be at 
J1C will bodl. of the lelTor and IcITee; for if it waS at the 
will of tOe k£ree, he might keep it, perhaps, for his lifc, 
contl"":U)' to tile rule of law, which fays no freehold fh:ill 
Ilafs without liveryc. 

BUT the occ:Uion whrn the properties of this fort of 

leaf.:: were tboroughly difcu{fcd was ill P Qt/ryIlS'S cafe, in 
,+ Hen. VUl. A leafe had bec:n m:lde to him in the 
lOth year of Henry VU. for term of a year [0 com­
'fncuc:e at Mic:hadm::t.s, 3nd continue till the end of tbe 
/aid JMr, alldfot, thlluxt Ittlr, th Dnn,in aIlllU"" as bng 
:n the p;mics pleaCed. Thefe were the terms of the kafe. 
1'o11l:YI1$ held the land for twenty-four yean j at the end of 
Ibit time"'the le[er determioed the ieart', and brought an 
aaion or waftc: upon v.hicb it w:ls moved ill ~mcfr of 
judgm~nt, tbat it was only a holding at will, and there­
lore the defc:n~ant was not liable to ",'aAc under tbe (brute. 
The objclHon was thus pQin~d: that tbe leafe ~ng onJy 
f"':l 'jf:::.r, and beyond rhat from )'\'I(r to yur, as long as the 
P"Iftie. plt':\kd, the 6rtl was a leafe for a ~. but the ~. 
tl'lainder waI only:at will; for, fuid they, every lcafe fGl 
ye~ ihSlUld have a (.CIftain delermination, othcrwil"e it is 
.. .-arc for a IIf'1Ii. of yetra: and here there is no cer_ 
tain d.etermireon, for it is at wiU; tbc:refbre they con­
dulled the 6rft to be a good ie::t.Ce (or:a year, and the re_ 
maiodellO be calf at will. This poilU was Crc'll&CnUy 
.,.,uecL &1 the bar 1 and wbcn it came. for the c.oun to give 
j~lJl;llent, there W:Ii as grtat a difference of opinion ;lQlOQ&: 

• .\ lleD, VUI. lo:cUw.,., h. 



.ENG LI S H LAW . 

the j udges; for Fit~ht,lHrt and Bnd, held it to be 
clC'Uly a leur. :It will after the fjra year; but P,l/ord and 
lJruJIlt/J the: <:hic:f junltt htld it to be: ftil! a lcafe for a 
year. As this w:tS ;J, matter of fome: importancr, bein&: 
that upon which it "'~JS to depend whether there ihould bI: 
::.ny longe.r (uen II. dc:fcription of ('flatts ;u thore at }\'iII, it 
may be curiou, to hear what w:u raid on both lid~. 

IT w:l$ (:lid by Firx.btrctrt, who thought it w~ an eflate 
at will after the firA year (fot there: W211 no doubt about th" 
Jirfl year), th:n if it W2.S IIOt a h:afc for )C':lrs at the cam­
mencement, it could not be Imlde fo by occup:nion. Acd 
in anfwcr to wbat had ueen llrgtd by 11Ie: ('ounCcI, he (aid. 
it W~!I. cOOl(:eiuo contend. tb ::l t if tht patty hdd from ytar 
to )~ar at the will of both, the willwas onty to be cxcr­
cired at the commc:nccnent of eYery yt";lr: the: will crr­

rUinly extended to every part of tJle: yCOl t; fo lhn they 
might determine it :1t :my part theren(. Again) when the 
coulj(el had raW, that the word t/Jill was ~old, he (:lid it 
w:l! not (0: but th:u open.t~ IS a fort of eOf\dition i fot 
j f J let land (or a year at my will, the ldfct: would alTuredly 
have it only at my will. Thus if I Jet for }'Q1'5t at my 
will, (but leave ':/Jill out) as aleafe (or a ~3r. and (0 from 
year to ynr, without limitil)g the )'tlU i this, for want of a 
ecruin determination, could not be a leafe for years; there­
fore it mul\ follow, that it w:&J a le3(e at will, Again) if a 
ltafe was nwdc for )'t'&tS gel1e~3lly, without any ctrtain li· 
mitation of PI, then, in me opinion of forne, he would 
have it only two ytvS; ror tlll.'O years would fausfy the 

plW'al noun in the kafe: but if it WoIJ fOr twenty yeaN lit 
wiD, this wouJd be determinable at will by either parry. 
The fiat. Weflm. 2.. 6:pre(!ly re(lu~ that the ld'feo 
lhould have fum an dian:; as the lefiar could noc:determine; 
if a leafC'1 thCTefore, for yean wa. made to commence Itt 
fueh a fcafl, this would-not be good. ~Ciu(e it w3,pted the 
«her iimituioo, when it was to end. The c it of 
there be=.stg fevera JoJes for a y:ar was rtprobated equally 
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by Brodt. He fai~ that a.le~fe fOT years fllould be perfect 
by the lirft wording of it, or it w~s not a leafe for years; 
and this, he faid. was an entire le~fe and not (e\'eral, and 
the v;1lo1e commenced :It once, Ilotwithlbnding this pre­

tended rcpa~tjon from year to ).ear. Tbus. ifland was 
let from Michadmal next, re~rying rent till the 1vlich~el_ 

mas following, andf' the next year, :lnd the third, this 
\ ,":1$ :I good lea'fe for thr~ yeaN', becau(e the beginning and 
6etermination of it wa$ fuffieicntiy (emin, without waiting 
fo r any a.rter-c:ircumfr:mct:s to explain it. 

TH!!. ethIcs k.llow~ in the I2w were (~-{jmple, fee-tail, 
for term o( life, (or term of yeari, and at will ; and C2C'h 
W~ l,;u:loIlcd by (peeia! words peculiar to it(eI(: wafte 

Jay 2£ai nil tenant (or life and for yean by the !btute j but 
lenant at will 'oDS at the common law. if a Ic:tfe was made 
to a man till he was promoted to a benefice, and he had li_ 
very, he had an ellate for term of life : foof:\ leafe to baron 
:md (erne during the coyerture; becaufe thefe del)C.flded on. 
a condition that had a buman determination. Not (0 of 
~ther conditions; for 11 lea(e fo long'" fuch a tree gre ..... , 
is but at .... i;(; bcQlufc, f"id Bredt, it is not natural for an 
c{tate to d~pcod on fuch a condition. He thought that 
all e(latC1l (or years !bould be ceruin in their deter~llina .. 
tion, and not at the will of any OI"ICt for that would be a 
('ontrariery j for which reaJon he could not agree wi~ 
thol'e who raid, that a Itaft for II" ltltrr lit wil1, lhould be 
determined at will j for the words at will were inconfifl. 
ent and contrary, ."nd thereFore were void. He admitted 
an cnate: (or yt'>~ might be determinable at will, on a con· 
c! ilion. but not otherwire j as on coDdition if /urh II ,1f# ,;, 

.M ftltiifod, ,r dut"'t his di./f"fI. tht1f it /haP my,. This 
\S a good co'ndition, although only:l.t the ·will of 11 finnger. 
lie admitted that to be «min ill its «termination, whi('h, 
could b.: mide-fo by conftru8ion of the words ('nanng 
it- 'that a l.eare f.r lttl(S. be agreed, might be c:onftrue4 
t.nNI for 1W. ytars, becaufe that fatisfied the plural tertllt 
~r-: .. ~:.j 
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~nd wu the grC2tdl certainty that could be obtai~d out 
of the words. A leafe (/,If a tI"lufand dllYs was good, 
bttauCe it wu as cemin to count by days as by years. 
If one leafed for a year, and !hewed the commcnccmtllt 

of the term, and fo tnt (econtl, third, .md fourth year, 

this would be good for fou~ years, bctOlufc it was fuBi_ 
ciclltly.ecruin whell it com mcnew, and when it was to 
cktcrmine j but if it was iram ,tar t~ ]tQr, there Wai no 
certainty at all. Thus a Je.(c for years, (0 long as I. S. 
lived, if no livery was made, would be only at ..... ill, be. 
auCe by the firR words of its creation tnere was an un_ 
certainlY of determination; fo there was no certainty in 
the lirfi words of creation, when Kleafe wufr,mJlaT tl 
]IOr; but if it \vas {or ~nt y,ar, and fi fir fhl 1101:1 ]tor, 
'"l1i fo [rim J',ar (61taT, it would be good for the nrll: 
and (ccand year j but (or the others, fOf want of cer_ 
tainty, it would be only at will. He fJid, be Caw no diffe_ 
rence between the :l.bove leafe after the firfi two years, 
2nd one f~r 111 rna", Jtllrs al WI um "Ir,,; which, for 
want of certainty, would clearly be a leafc only at will. 
Such wert the reafoll§ giveo by the two judges who 
thought this a leafe at wiU. 

ON the other fide, it was argued by P~ll4rd, that eoo_ 
fu:lcring how many lofe' were mlde in thi, way, it would 
~ "'ION! rCliConable to fuppon it as a lufc for years; 2nd he 
thought it a very good Icafe for YC;'Irs. He (aid, thnt altho' 
a lufe f.r,tlm, (lnl fo [m" ,tor II,tOr, would I.e at will, 
becaufe if wu not detrrminnble upon any certainty; yf!t, 
if a lofe was madefir II T,ar, alld $0 [rIm !tar " I'lIr, 
liS I"'g #s Ibi partin lip-Uti, the word Ii implied that the 
Idree: lbould have the (ubfequent Ye41U in the (ame manner 
as he had the fidl; :and it would be a good /tICe for ten or · 
twenty ~,,, if the JUnies (0 long agreed. The (ame 2' 
if the. Icing gnmted 2. w3rd and marriage, andro [rl¥fworJ 

II Wilni JUrantl mi"", Dati i ~ which cafe, if t~ ward 
~ed within OI£t', :and th~ nut beir was like-wife within 
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age, the patentee would have that ward 31fO: in the f.me 
manJ;let he had Ihe nrR. And as it was lIgrced by the other 
fide, that a Icarc for tl !(ar, ani fo f~r tbr nr~t, was good 
for the next by reference. why {bowd it not alfo be: good, 
if p-,m !(ffr til ,rar' He faidt lhat if 2. lofe was m3de fOf 
teu years at will, the words tit wiJ/ would be void i the 
flme as in a feoffment in Itt, ;m habtntlu.m for years would 
be void . As to thc certain determination, he thought it 
olJtht tQ be determinable flU a ccrtll.inlY, or on what, 
tllQugh not 3. certainty at n.rfi, might become ('Cr~;n i 

for a it;ut: detwninaWc on rondilion W'ilS not intirc:Jy cer­
tain in its ~wrmin:ltion, He raid, that in care of a Icaro 
from )'1,;.;I r 10 )'ear at the will of the panies, when the lelT'~ 
cnttred into anyone of the ),ears, neilher lhe lerrur nor 
the le/To:c could determi ne his will for that Ye3r i ~nd if 
they went un ru for len ~ars, il Y/Ould be an intire le.fe, 
2nd not, a5 rome f.Aid , a feveralleJ.fe every year. 

IS' all this the chief_junice Hrutbull agreed with Poflnri. 
Hr::.ddcd, Ihata teaft for ycars determinable on :ln uncert:lin 
(!\'cnt, was no unCommon thing. Thus:I leafe for years 
by an inf.nt migln be determined wMn be came- of age j 

$I leafe by a ten:mt for life was determinzble by h~J death j 

• leafe witb pro\'ifo tha.t ,.,hen the Idlor had a mind,to 0\:­

(Up), the bnd, Ihen the lenfe fholl!d ceafe, W:lS held guod, 
Ihuul;h dctermi l\lble I t wal. He f:lid :l l~fe for three 
}~a.". lI.ud fu from three )'HfS to thlee ,e::a.s, was lI. com­
mon way or kiting pzrfonag-, and thefe were dteemed. 
good kares. A~ain, a Iczre tilllhe leffi.'C had levied 101. 
of the rents and pronu, w:s a sood kafe j and yet there 
W:lS no ecrt.lmy ,,,hen it fhould determine: the Clme ill 

~ this C;!rl', when the will was determined, then tl-,.u «r_ 
tainty of dctennin:uion had u.kep place, wh:ich ... ·u mark.. 
rd bJ rl]e terms of the original creation, 

SUtH ~re the It.rgun~nt'i ufed on both fides of mi, 
{;omous quenion, which trIer all W1$ not determine(!, tho' 
,~ry 311 ae;~ 1ft ,ivins jl!dgment againl\- the pl:lintiff. 
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For notwilhft:mdingthe lcare was lit an end. as nated in 
the declantian, it wu fuued in the writ, 911"11 T!NtT 

ali ttrmi"uIII, infiead of I(IIM;I j which variance was held 
(.:It:d. and the principal qu.efHolI wu left ill its former natc, 
wirl\ the addition of all the topics which this {olemn dl(­
cuffion had furni[bed on both 1ide-o '. In:18 Hen. VUI. 

\ __ I 

UENR'Yvut. 

a cafe limilar to one thilt had bee~ mentioned by the chief. 
jufiicc. is 10 be found in DJiT. A puron leafed his rec;: .. 

tory for the term of three ~:I.fs, and after the end of the 
three."ears, for another term of three years then imme_ 
diately ne.:<t .lIlt! enruing ; and after tbe end of that three 
years, to the end of another three years, during all the 
term of the natural life of the Ic!Wr: and it was held, by 
the opinion of mon of the benchers of Ihe Middle T em_ 
Ple-, and (cI'eral jufiices of the common-pbs, that the 
termor fhould have only an ef'Iatc for nille pu, if the 
lefTor (0 long lived, for it wanted wurds 10 ml k'e an dt-ate 
for the life of the leffor; but if it bad bttn, alltl fo [rIm 
tbra rtlrs II tbru ]fOr', during the life of the leRor, thi, 
perhaps ..... ould have done: and it was f:lid, tbat (or the 

lelfel: to have a leafe for the life of the reelor, he ihould 
have livcrr of feiflJl -. 

OTl"D. cafes upon leak, bappened ill this rt'ign, 
which, though of lefs import4lllcc than the ilbol'e, are 
more worth mention, becaufe they were determined 
upon and bec&l'llC guidet in future timn. Thefe not being 
upon any p2rUcular bead of enquiry, can be siven only in 
a mifccllaneous way. In 28 Hen. vru. we find II. calC 
came before the court, of a !eire for term of years, with a 
refervation ofall woods IUld underwood!!; and it was a quef_ 
hOn, whether an allion of wafie ",ould lie agaioft the • 
IdTeeforcuttiog trees. It feemed to B"ldu.'in IUld ShfllfY 
that it wouJd not 0 for the wood being excepted, n;lade 
PD part of the land demifed, and the fb,tuh: fotbidlJ'afte 

• 
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i,. ttrris, biftis, fiu gtmlil1is jibi 1)IMIS51S. However, 
they tbought the~ might b:. a remedy by trd"paf~ f. 

TliP; nature of the poffeffion of lellce for years was agi-
tated in a cafe where the lc1for m:lJe a feoffment while the 
termor Will> Oil the b.nd, and in occupation of it: it Wti 

doubted whether the fcpifecr0imined thereby the freehold 
and rem. Shlllq thought the feoffment was good, be­
"ufc the termor and tbe IelTor having diAinll intere{\5. 
the one a chaud, and 1.'1e other:l. freehold, the freehold 
might wtll paC! from the one without inrringing the right 
of tbe other 0 though it would be othcrwife, if th! new 
-:Q:ue had been. Iei\fe for yean. But, on the other hand, 
Ballwin :md Fi;:Jurl)(rt were of 6pinion, thoU nothing 
paJ'kJ by the feoffmen t, unlcfs the termor agreed to it; 
for the J,::{Tor had no right in the pollcJTlOn during the term i 
and the liver)' and feifin being nothing but a transf('r of the 
poifdTion, it could not be m:r.de without injury to tb" ter· 
mor: they held, therefore, that theoomnlon cour~ Ibould 
be adheud to., namely, for 111~ leJTor to grant the «ver_ 
ft an, :md the termor to :l.ttorn. Bq/dwl,. added, th:l.t if 
the feoffment was made with the concurrence of the ter­
mor, the term and the rent would be gone, for this would 
I,)e 3. complete fu rrender: but Fi!th,r.,,' denied thi" (or 
the tt:rmor's intere.ft could not be futundered without his 
.ut'ent ; and he quoted fever21 cafes where it bad been hdd, 
that the termor'5 confen,! to • livery made by the JdJ'0l' 

was confiftent with the continuance of his teml. Ho .... -
ever, after this canv:r.fi, the point went olf without a de­
ci(lOn'. 

A LEAU W2S not uncommonly made with a condition 
by which the leifee WlIS bound not to alien to a p.lrtieul:!t> 

• I'crrOll . It happened th:l. t a leffee being fa bound. aliened 
tn one who aliened fCJ the perron prohibited by the lure: 
it bceamc :l qudlion, whetber Ibis \It'2S a breach cI the 

, . 
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Fondiriol): it fec:ms to have been the opinion of D," that 
it W3S not, becaufe every condition fbould be taken firiD.­
b·, He likened it to II feolfmcDt on condition that the 
fcoffee lhould not infeolf I. S. and the heir illfeolred I. S. 
~'hich was no breach of l~e condition. Another cafe of 
this (ort happened in the cour, of augmcnratioll', A lc:lfe 
bad been made for years, on condition, that if the lefrco 
Juring his life affigned his term to anolher without :.iTent 
of the leJTor. the lelTor might enlcr. The lel1C:e deviftu 
the term without his a-lTcnt; and it .... .", argued that lh; ~ 
was a· breach of the condition. It feemcd to Br..clrl 
:Uld Halts, mailer of the rolls, that th i$ was II forfeiture, 
for the devifee Iball be faid co be ip of the lIffignment msde 
in the life-time of the lefrec;, and they took: II dilfenocc 
between an affignment made by the law, :md by the lelfee 
himfclf; (or wy conCidered it as :II clear cafc, thlt Imd th .. 
rerm been taken by :m execution, there would have Men 
no forfdture. But thl!, like the formcr cafe, went off 
without a deciGon I . 

A I.EAS£ for ye~f1; was m:u!e or land with .. flock of 
{beep upon i~ and a rent was refer/ed. ;til the Ihetp 
died, and it was doubted whether the rent fhould be appor­
~()ncd . T-hc ground upon which thofe rdied, who thought 
~l fhould be apportioned, was, that it WM tbe aCt. ofGod, 
without any default in the leffce. But it was faid, that the 
law w;t, olherwife; for if the rea ,"edlowed the land, or it 
was burnt with wild-lire; tile tent would not be appor_ 
tioned, but the whoJe rent fhould iffue out of the rcm:&in_ 
der j tbough where part was eviCled by an e1tkr tide, the 
rent fho~1,d be apportioned. Anti of this opinion were 
BrIIl1/f!, p"tl1llJr; HDla, ferjeanu; LH1" judice; 
Br"l,. and others of the Temple; but MIlrfJ1I1, Brlttmr, • 
junj~s, T~lfjJJllld. Griffith, and F'.fItr, were af a con. 
tur, opinion: though all thaught it conliftent withle:uan 

• 
3'}{ea.. Viti . DJ~. 45' J. 

",4 

• 

331 

C H A r. 
Xl<¥. 



• 

33' RISTORY OF THE 

C Ii A P. arY.l t<q:lity th.Jt the rtut iblUIJ be apportioned. TbiscaJo 
XXX 

\ _ _ J was :l.frerl#ards m:l.Ue fbe fubjetl of a rttJdilll iniOne of the 
):{nurul. inns of cou " as was I'cry common in thorc daY' i and 

there it W.lS the opinion of M,r.t the reader, together with. 
Brul(, HaJ!", F,rlt}"I, and Sf'tr.lJlfl, jufiices, tll3t'the 
relit thoultl be ~ppo:tioned ". 

• 

I'olittle>dchatc, nor (mall difference of opioion, :l.rofe 
llpon the: eH~a of !eafc.1 m:wc by tellants for life and other 
u·n ... nts, who r!lo' pol!eired of a greab.!r efta~ th;m for th:.-it 
own lives, yet could not make !cafes that e::tenJed beyond. 
WI pcriorl, without infringing the dai l:!1S :uad titlel of 
thofc: who followed them; all which Ihewed tht: neW there 

w .l5 CUI the " .rlillment to take up the fubje8-, and rr.ac 
'olne fpecific declaration thereon, as Will aEluillly done in 
t1~5 rei,,)l. 

W It lind it bid down by.Fitrjnmtl. chief-jun-ice of the 
king's broch, in :1+th year of the ling. with thl: concur. 
renee of m:lIly othelh th~t if ;\ ten:ln: for life I~afc:d bnd 
(or yt.-an, :md died, the leafe became void, and the rent 
d.e:.C'rmined : the fame of a puCon's leafe; and though 
his fuccefror rttcivecl the rent, the lcafe was not good 
;\~ioft. him. for being void by the dt:lth of the letfor, it 
could not be perfeth:d by any acct:ptance or r .. riflcation". 
In;\ fubfequellt Clfe, we fInd a differtnc:e madc between a 
kafe (or y:::I.1'1 and for life; foc after r«:ognifing the fore . 
going opinion, it was (aid, that if • p'r(on made a 
lelf, for life. 11m! died. and his fuccerror acccpted f:alty. 
he fuould be bound by it during .fIis li fe *, In tnc 
c::J::. of a "':lIe (or )'e:lrs, made by the btrhop of ton_ 
dtlr., ,den-jng rent 10 him :md his ftlccdrcJs, it was 

t M:?;Ut:tl. whether it was void by the bii'hop's death; and 
it W21 held by many that it was: though it W~ ;!grted, 
("'Y~ ?yer, that an abbot, bi,hop, or thofe who ba\'e an 
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efb.te of inhuit2ocC', as ten:mts in tail, might make a 
leafe for ycan rendering rent. and it would lIot be void 
by their de:uh, but voidable only at the ple3(ure of their 
fueedor, or the ilTue ; for if they :leee-pted the rcnt, thet 
le:tfe would be good. But they adhered to the former 
opinion, that in th" cafe of a pan en, or tenant for lifC', 
fueh lcafe would be abfolutdy \'oid 1<: and fo it was 
:!.gain held, in the cafe of a p;arfou's le-aCc, ill 38 Hell. 

VllI " 
WJTH regaru to 1c:ares ljy te:unt in tail, it was held hI 

the juftice!I of both benchel, where ((AMi fit.' ufo in tail 
and his feoff'ees made a leafe for yt:acs, Ol}ld died, :I.nd the 
iffue aliened the land by fine, before he had made allY 
entry upon the tennor, or recci\cd :U1Y rent, and the :!lienee 
accC!pted the rent j they held, that the alienee could not 
hll\'c :lVoided the leafc. even if he had n(lt accepuod the 
rent It j and that it coulU not be .av oided wiLI,OUI entry by 

the iiTue. 
ANITHOD had been contrivc:d, by which terun t in t:lil 

could make a le:Ue for yetrs Ll,at would be good againft 
the Hwe. The tenant in tail and the intended Idiee 
would,ad:.no;pledge the bnd to be the right of A ... ftranv r; 
and then .I. would, by the fante n.:JC, grant :md rellder 

' 10 the lclt'ee for yc:~ with remainder to tbe kJfor and 
hi heirs '. This device: is mentioned in a a.fe in 36th 
of Ih, k.ing, which was (our years afttr tbe "tfI"~'nc 
aD, and the Ihtute which made.l. filk a bar to tbe iffile. 
Ai, thercfore,tbcfore the one of thoie aets, a Jafe let Ifl 
tbis W2Y ~ou1d not biud the iffuo. and dler thc ·odlt'r, 
the ~nant was by law enabled 10 let undt'f cett:un term .... 
fo tbis contrivance ferms to be nccc6Jrr, fincc tbo!c 
alb, in cafts where it wu intended 0 grant a tare of> 
longer ~te thall twenty.one years, of th~'! lives"; or' 
nOt within the uther U!rmi of the clloibling aa. • 
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l 'r W2S moO:l,.. in conJ"nBion with the prefcnt f~{bloOa~ 
ble conveyances, that topics of tol property were agitated 

in the: coutU; 3 fine) a recovcry. a deed to ,.ife or con': 
ve, uks, or 2 wilt, W:I, ufaally the occ:lfion upon whicti 
any litigation of this (ort arofc:. To acquaint ourfelves, 
therefore, more intimately with the learning of real pro­
perty in this reigo, we {hall I10W proceed to conlider the 
Imthods in which it w;u; OlOA.: commonJ,. transferred. 
Firf\, of hnes and recoveries. 

SOMi qudl:.ions upon the nature Of IInn' :md recoveries 
\Wre agitated in Qur courts, and defervc not leri ,men.! 
rion th:m the Ibtutes which have already been mentioned' 
refpeaing thofe two met hods of conveying lands and here~ 
ditamcnls. 

It.J the 19th of the king; a very import~nt qudlion 
(which hu alreany been alltlded to') was agitated, upon 
the cffea of this (bturt of fines . A tenant in tail h2d 
levied a Sne with proclamations; 2nd the Sve reus paJTed 
in his life-time : he die'd, and it was made a qudHon; 
whether his iaue fbould be barred' This W'U argued 
at Serjeant',""inn before all the juflices. who were divided 
in opinion. E"C'tjitM, Sb,U'1. and Q"i"ltfo!. thought 
that the itrue rhould not be band; for they !aid, thu by 
Aat. 4 Hell. V 11. c. 24' a fine WI.$" to conclude both 
priYies and fltangers, with cCI'lain ravings; namely, to 
all perfons Uld (heir hcirl (IJthcr th;.n the parties to the 
fine), Iheir tight ;lI1d intcrcll which thcy had at the day 
the fine wu cngro(J'et!, (0 mat they brougtn. their affion. 
or nlaue their entry, within n\'e years after the iligioRing j 

raving alfo, to all other perfons, fuclt right, tide, and in­
tereft, &$ would firft Irow, remain, def~nd, or come to 
them after the fine cngrotred, or proclamation inade, by 
force of any entail, or otbcr caufe or matter done bcfure 
the h'v)'in! of tho 6n~ .... Tht:y contenckdTby this bft (~,~-
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Ing the ilTue in tail wn-e aided. for they are the fira to eRA P. 
whom a right would defccnd after the cosrolling of tbe L-~X' , 
fine: and though the. hther WilS privy to Ihe nne, yet the HE~n. '{ vm. 
jffuc is neiwr party nor jury; (dr he claims by tbe donor, 
and not by the donee,lnotwithftanding he mufi- COflVf:y 
bimfdf to the land by the father. For, they (aid, it was 
not like where a (ather dilfeifed a grandfather of his b.rld 
in ftt, and levied a fine: then the s;nmdfuther di~ 

and afterwar4s the father; in which cafe the fine would 
bar tbe (on, becaul"e he cotlld not cOMey the fee-li mpie to 
himfc:lf but through the filther, who was p:arty 10 the 
nne, and tberefore as heir to hie he as Jlrivy 10 th. 
fine. 

TH£ juftices on the other fide were Fit'.l.jnlllu, /), ut!_ 
",/~ FitzhtrDlr/, Br"kt, and A1~rl. They (aid, till.! the 
intent of the maker! of the: ftatute, as appc.-;l:rs by the 
words of it, w~, that I\. fine !bould be at an end, llr.d ihouW 
conclude as well privu:s ;J.i flrilngcu ; amI if no ex\;~p­

tion had bt~1I maue in lhe lI.bove wordt, all per(ons. ai 

well the ilTuc in u il as othen:, would be coocluded . As 
to the exctptions, the: (aid, in the fira there was no aid 
given but to (emes covert j in the fecond, all fil"UlgNs are 
:lided who Iud title to the 139d at the time of the fine le_ 
vied. if they hrougbt their allion .. or made their cntry 
wilhin five yean i but tht iffilc are not aided by enher of 
thefe two exeeplionl. T he third P.wing is in f.lllour of 
all other perrolli, which mull be intended all llrall~rs to 

the fine, 29d nOl: privk-s . 3ml by virtue of that f.aVlIIg, III 
firangen to 3 fint:, 10 whO:1I 3 (C'tnllinder in tail, or iI diktnt 
in oil, {hall firA: accru& after the i ll~roll'men t. th,,-II be 
aided. Thw. if tcnant in nil difcominu.c:d, and the dif. 
contipuoe levied a fine with proclamations, Ind the Ih'e 
)'e:lrs paired, and then the tenant in nil died, tho ill'ue 
mitht have another fi\'e ye~rs, by r irtue of that (lVillg in 
the all. The intention of thc makers was not dut b. 
who claimed by the (ame title ;l$ bis 'Ulcellor who levieJ 
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the fine, Ihould be aidecf'; for fueh ilTu~ in lail is pri\'Y [17 
hi l ancefior by whom he is to make his difcenl l ami all 
privie, :ue clearly concluded by fuch a fine: they therefore 
were of opinion, that the iflue'in rail wcre barred ,by fuch 
flne, All the jufrices agrt;Cd, tKat if a fira.ngcr to a nne, 
to whom a remainder in tailor other title firfi accrued 
after the hne, did not make his claim withiu Eve years, his 
ilTue would be barred for ever' . Thi" 1I0dQubt~ became 
the governing opinion on the fiat . 4 lien. VlI . til l, to rc· 
movc all differencc of fcntimem, it \nS f", declared by fiat. 
32 Hen. VIlt . as hu been before ihewlI . 

• 

TH 6.'ItE is nothing further inthcboob of impoftlnce on 
the fubjeCl of fines, till thc ::lith year of the king; whw 
lilt: find a cafe, where a fine bad b«n lc~ied jllr lr(lIIt It 

rendrl j in which the conufee grallted to the conuror thc' 
lands in tail, 0/1 condition that hc and his heirs carried the 
{bndard of the conufee, when he wellt to battle; ami jf he 
or his heirs f.tilt:el there:ill, thcn the land /bould re:m:ain 10':' 

R-rangcr. UVOn its l>cing pUt to the court, wbether tbis 
was. good rcm:.il1l.lc.r, Pitumbert fltid, he had ne\'er before 
fccn a fine levied upon condition; :I.·nd thouSh he tbou;b.t 
(",ch a fine clc:trly good when levied, he doubted whether 
the ju!lices would be willing to ~ fuch, becawe it "~ a 
\'ery old l.angua~ in the law-bookl, th:J.tfinis fiRlllllitihJls 
impfmit; which fcemcd 10 him not much promoted by fucP 
conditions, As to thc remainder, he thought it good; 

, and tlJat the firanger tQOk it be({Jfe the condition broken : 
and when it W:\J obje8ed th:u the n!maindc:r, as i.t 
dependro on a cODdirion, could not take effea till die cCtt~ 
ditioll wu brokcn, he maintained wh~t he had firfi laid i 
but had it been a feoffment, he faid, that if the remain· 
du did !lOt take effeCt: at the time It'wrJ wal 1;IlaCk, it 
could not afterwards. However, no judr,p;aenr wu 

, 
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