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CENGLISH LAW
Ii“%sicmmﬁan pra&n::tomakcz leafe for term of

hyﬂn&: “The courfe wisy firft for the leffee to ac- L%

kﬁcwkﬂge the land {o belong to the leflor, rofte ceo, &,
and then for the leflur to grant and render it to the leflee *.
Thefine fitr grant et vendre was 3 ufeful aflitrance in thefe
and many other cdfes. Where it was covenanted, that 4.

fhould make to B his wife; daughter of 7. K. a jointure

by firie, it was contrived, on account of the infancy of B.
that the writ of covenant {hould be made between 7. and
4. by which 4. acknowledged the Jand to be the right of
- come cen quey &', and F. granted and rendered it to A.
for life, withoutimpeachment of wafte, with remainder to
B. hiswife; for life; remainder to #, and his heirs Y. What
efiect a fine bad on an eftate in ufe, will be mentioned in
another place.

Tee modern method of ordefing a recovery, fo 1s to
muke it a complete bar to 1l fécret intails, and to thole
elaiming in remainder, was not generally practifed in this
reign. They often contented themfelves with a fingle

_ voucher; and they brought the writ againft the tenant

whofe eftate was to be barred ; both which were the precife
circumftances in Taltarum’s cale : and though that deci-
fion feemed a fufficient warning, they continued more
tommonly to fuffer a recovery in that way, than in any
other.  In the twenty-third of the king we find a writ
of entry brought againft the hufband and wife of land;
whiere the wife was tenant in tail, and they vouched over :
this was Meld a bar to the iffue in wil® Yet it was
faidy on another occafion; that if the hufband furvived the
wife; then as the recompence would go to the furvivor,

this fhould nof bar the iffue *. Tt was held, that where the

writ was brought againt the tenant for life, in order to
bind the fee-fimple, he ought to prayin aid of him in re-

- tuﬁm,wdtquethmtovonch‘abge&er ‘ D.tm
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held in 25 Hen. VL. (which was before the fatute for

declaring void recoveries fuffered by tenant fo;llfc}, that if

. a tenant for life vouched a ﬂrangcr, and the demandant:e-

covered, and the tenant over in value, that the land reco-
vered in value would not go to* the reverfioner after the
death of the tenant for life ; fo that, in all reafon, fuch re-
covery ought not to be a bar to the perfon in reverfion s,

. In another cafe, about five years aftery it was faid, that
where there was tenant for life, and he was impleaded,
and vouched him in remainder in tail, or for life, who
vouched over one who had title of formedon, and fo the
recovery was had ; there the iffue of him who had title of
formedon, might bring his formedon, and recover againft
the tenant for lifes for the fuppofed recompence thould
not go to the tenant for life, becaufe the anceftor war-
ranted only the remainder (fays the report), and not the
eftate for term of life ; and therefore, the tenant for life,
who was not warranted by the anccftor; could not bind
him by the recovery. In fuch cafe, it was recommended,
that the tenant for life fhould pray.in aid of him in re-
mainder, and they fhould join and vouch him who had
title of formedon; and if the recovery was pafled in thas
manner, the recompence would go to both ¢

WHERE there was a tenant for life with remainder
over, or tenant in tail, the remainder over, and he was
impleaded, and vouched over a ftranger, and the recovery
was had in that manner ; "it was held by Mmrague,
juftice, and others, that this would bind the: entail, for
the recompence would go to him in remainder. It is
~semarked upon this cale, by Brooke, that the law was de- -
termined to be otherwife, by all the jultices, in the cafeof
Lord Zouch and Stowell in chancery, and he thought the
mw:n. mmuw:w the
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teconipence Mould not go to him in remainder ; thoughit € W A P.
would be otherwile, if he vouched the donor or his heir®,

NOTWITHSTANDING thefe difcordant opinions about \ENRY VILL
the manner of ordefing a recovery, it is evident, that
{ome recoveries were fuffered in the precife way we now
fee them ; for fo early as the twenty-third of this king
it was laid down, that a recovery with fingle voucher
only gave the eftate which the tenant in tail kad at the
time of the recovery; fo that if he was in of another
eftate, then the entail would not be bound againft the
heir : it was.therefore recommended to fuffer the recovery

" with double wosicher'.  The way to effe@ this" was, for
the tenant in tail to difcontinue his eftate; by making a
freehold to fomebody againft whom the pracipe might be
brought ; that perfon being tenant of the land, and alfo
to the writ of precipe would vouch the tenant in tail, who
would vouch over fome {tranger, called the common wouchee,
and fo lofe the land. Here, as thie tenant in tail vouched
generally, and the ftranger entered with the warranty ge-
nerally, the recompence would be held to enfue the general
warranty ; in confequence of which the tenant in tail, andall
perfons claiming through him, under whatever eftate, would
be barred ; it being inthe power of none tofay, the warranty
was annexed tofome other eftate, and not to that which he
claimed. Thus was a recovery fettled upon the principle
of Taltarum’s cale, as a complete bar to all eftates that the
tenant could claim.

Tue following queftion srofe upon a recovery. A writ
of entry was brought againft a tenant in tail ; there wasa
voucher and recoveryin value againft the common vouchee;
but before execution fued, the tenant in tail died, and the «
‘iffue entered: it was fubmitted to the court, whether the

 recoveror might not enter ; and it feemed to Fitzberbert

. and Baldwin that he might well enter ; for the iflye; on
’ .

* 37 Hen. VIIL New Cafes, 252, 23 Hen. VIII, NewCales, 270.
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e gnt‘ P.  account of the recovery over in value, could not falfify the

Ufes.

recovery, as he might if there had been no recovery over in

viil. value. - But Sheliey thought the iffue were remitted by the

death of the tenant,  After the delivery of thefe two opi-
nions, the matter went off without a decifion &; and fo the
queftion remained, till it was9olemnly fettled in the reign of
queen Elizabeth. Another queftion of difficultyrefpeétinga
recovery,and alfoa fine;wasput to the courtof common-pleas,
but received no decifion. It was afked, ifa tenant in tail,
‘the reverfion in the king, levied a fine or fuffered a reco-
very, the heir would be barred. The court: feemed to
‘think that the heir would be barred, thoughit was nodifcon-
tinuance of the entail, nor had any effeét as againft theking
in reverfion. - Englefield {aid, he had before met with fuch
a cafe, and; upon good advice, it had been thought a bar
(by which it may be fuppofed he meant a bar to the king,
for the report had before faid that they had a// agreed upon
its being a bar to the iffue) ; but Shelley exprefied a doubt
of it.  'Whether it was one or the other; we have already
feen, that this dlﬁndtywmadmmtuemn&er
by ftatute "
. Thelaw and do&rine of ufes conftituted one of the
principal fubje@s of difcuffion during the whole' of this
reign ; and fo unfettled were men’s minds upon the naturce
and qualities of this new fort of property, that queftions of
this kind were agitated with great difference ‘of opinion.
To convey to-the reader an idea of this controverfy about
‘ufles; it may perhaps be the beft way to ftate the cafes that
~appear on this head in our books, in the order in which
they happened 5 as this will more nudﬂyaﬂlﬂlitﬁc pro-

. g‘eﬁol'apuﬁm

A cAsE happened, in the 14th year of the h-g.m
gwm&ﬁfy&nmwfwﬂynﬂe the nature of ufes. “The'
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feoffees had granted & rent to a perfon who was apprifed of
the ufe, and afterwards made a feoffment thercof, and the
ceflui que ufe releafed all his right to the feoffee ; the grantee
diftrained for the rent, and it became 2 queftion, whether
the rent fhould be confidered-as to the ufe of the coffws gue
#feyas the land was, or to the ufe of the grantee. It was
maintained by Pollard, Broske, and Fitzberbert, juftices,
that the rent fhould be to the ufe of cgffui gue ufe, and then
the releafe of the ceffui que ufe to the feoffee extinguifhed it
by ftat. 1 Ric. II. which allows the releafe of ceffui gue ufe
to be goodagainft him, hisheirs, his feoffeesand their heirs :
they held likewife, where a feofiment to a ufe was made,
that-the heir of the feoffee, and his feoffee, and all perfons
who were in inthe per, without confideration (or upon con-
fidevation, if they had notice ofthe firfk ufe ), thould be feifed
to the fame ufe ;- but otherwife of thofe ' who came in in the
pof2. For it was faid by Newdigate, {erjeant, if feoffees to
a2 ufe die without heirs, and the lord enters by efcheat, he
fhould'be feifed to his own ufe.  Again, if the heir of the
feoffee: was within age, he fhould be in ward to the lord,
and ‘the lord have the profits, and the feoffee’s wife her
dower to her own ufe; her’s being an eftate given her by
law; though fhe is faid to be in by her baron. The huf-
band of a woman feifed to a ule thoulddlikewife be tenant
by the curtefy; and be confidered as in in the poft, to his own
ufe.  Again, if the feoffee to a ufe was bound in a ftatute-
merchant, the land was liable to be taken in execution, The

feoffecs might grant offices, as that of a fteward, bailiff, re~

ceivor, and the like,

But Fitzherbert'fuid, that if a man made a feoffment
without confideration, the feoffee fhould be feifed to the
ufe of the feoffor, or t6 the fame ufe to which the feoffor

“was feifed ; and if a feoffee was feiled of 2 feignory to a ufe,
and’ land efcheated, he fhould have the cfcheat to tite fame
“ufe as the feignory.  Again, if thefeoffee of a feignory re-
eovered in value upon a voucher, it was to the firft ufe, To
. Z3 this
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| CHLAR.  his Palard agreci, and Brosie smittiog that the wife of

the feoffee fhould be endowed to her own, if fhe took her

SRR dowss s sosmon Jaw, thoaghe i wooldbe-afienwith i
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it was dower ex affenfu patris, or ad oftium ecclefie 3 for in
fiuch cafes fhe would be in by the feoffee ; but the other was
in by the law, as well as per®e baron, and indeed without
any act of her own. If 2 feoffee made a giftin tail, without
fpecifying any ufe, he thought the donee fhould be feifed to
his own ufe; for here was a confideration, namely, a tenure
between them, unlefs a ufc was {pecially exprefled at the
time of the gift: foin a devife by will, the ufe would be to
the devilee, unlels atherwife exprefled, becaufe there was a
confideration implied : fo a feoffment to a gorporation or
abbey would be to their own ufe, unlefs otherwife exprefled,
There feemed to be no doubt of what was laid down about
confiderations and notice ; but they all agreed in it very
Sully, namely, that a feoffment by feoffees to a ufe without
confideration, was to the firlt ufe, if upon confideration ;
if to onewho had no notice of the ufe, the ufe was
changed, and, of courfe, if with notice and confideration,
the firk ule remained.  Bruduel) the chief juflce cartied
the rule abeut feoffments by feoffees Rl further ; for he
Said, fhould the feoffees make a leafe for life, with remainder.
for life, remainder,in fee, to perfons who had notice of the
ufe, they thould be feifed to the firft ufe, notwithftanding
the divifion of eftates. All this was agreed in by the judges,
as tothe pature of ufes, and the eftate and power of feoffees to
aule ; but upon the main queftion they differed, all of
them but Brudnell holding the rent void, becaufe a man
could not have a ufe and a rent out of the fame land*,
WaEN a feoffment was made to ufes that were declared
by deed, this, like other grants, was not to be revoked ;
and any charge wpon or difpofal of the land contrary to
the tenor of fuch ufes already declared, were utterly void.
However, as a will differed fo diamctrically from a deed,

’ F'm‘ *'.
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that every later was a legal abrogation of the former, fo
ufes declared by will might be revoked and changed as often
as the teftator pleafed. Tt happened that a perfon made a
feoffment to the ufe of his will, aid added prowt in hoe
Jeripts,. namely, to the ufe of B. for life, and foon ; after-
wards he made a leafe for yedrs, and died ; and it being a

“ queftion whether this Jeafe was good, it was-held by the
court, that, notwithftanding the words prout in bec feripts,
this was clearly a feoffment to the ufe of the laft will,
which might be changed in part, or in the whole, and
therefore the leafe was a revocation pro tante. They added,
if a feofment was made to the'ufe of a fchedule annexed,
and that fchedule was made in the form of 1 will, it mighe
be altcred as a will might &,

.

343
CHA .P'

Tae queftion, whether coffuf que ufe in tail had any 4 yfo in il

power to alien under ftat, 1 Rich. TII. was again agitated’,
and was argued before all the judges in Serjeant’s-inn.
The queftion was ftated, whether if fuch a perfon made a
leafe or feoffment, or fuffered a recovery, the iffue and the
feoffees fhould be bound by it after his death, The
judges were divided in opinion : Fitzjames, Norwiche,
Fitzherbert, Lifler, chief baron, and Port, held that it
would not bind the feoffees ; becaufe the ftatute makes
fuch gifts and grants good againit the grantor and his heir,
claiming as heir to the grantor ; but claiming as beir of
. _#the body, they faid, was different from claiming as beir.
For if feoffees were feifed to the ufe of B, for life, remain-
- der to the ule of C, and his heirs, and C, was heir-appa-
tent to B, and afterwards B. made a feoffment, or fuffered
. a recovery, this would not bind the feoffees after the death
‘of B.; becaufe he claimed as purchafor, and not as heir. |
They faid, every feoffec who claimed to 2 ufe in tail, dia®
mtchunmﬂm ufe of the feoffor and his heirs, as the
flatute of Rich. 111, exprefsly requ;red, but to the_ufe of

19 Hea, VIIL, 11, ‘Vd.ﬂ.l‘o
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the iffue iauii ; and they youched an. authority in the,
laft reign'y which declared that the feoffment of cofiui qua
ufe in tail did not bind the iffue after his death. In the cafe of
a feoffiment to the ufe of an abbot, the feoffees were feifed:
to the ufe of. him and bis fuccellors, and not to.the ufe of,
him and his heirs, fo that a foffment by the abbot would
not be good.

However, Englefild, Spelman, and Shelley, were oG
a different opinion.  They faid, that before the ftatute de
donis eyery tenant in tail pof? prolem fufcitatam had power
to alien, infpite of the donor and his heirsy fo that he bad:
in.cffect a fee-fimple ; and all that this flatute did, was to
reftrain the donee and his heirs from alicning. But in the
cafe in queftion, there was no gift of land in tail ; the
land was given to the feoffees in fee-fimple, and the ufe,
though called aufe in tail, was in truth no tail withinthe fta-
tute, and. was therefore at common law, as land po/? prolem

fufeitatam ; any aliepation therefore by ceffui que ufe in tail,
after iffue, ought to bind the feoffees. They argued, that
the ftat. of Rich, 111, would become of no effeét, if feoffees,
could invalidate fuch grants after the death of ceffui gue
wfe. It was, however, agreed by the majority, that a
grant, feoffment, leafe, or releafe, by cofiui que ufe in
tail, could not bar the feoffees ™ ; and they thought the fame
of a recovery.

However people might acquiefce in the above deci-
fion, as far as it affecied voluntary grants by deed, or aéts
in pais they would not endure thata recovery, which had
]mlyheurmogniﬁda a bar to an eftate-tail in poffeffion,
Iﬁ:uid not be allowed the fame force when applied to the

.d:lw ‘inufe. This point was frequently agitated in
gn, both before and after the fatute of ufes, and
plhdiﬁrenrfucoe& It appmtd in two ﬁupes;

-‘3% gl
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wherethe recovery was fuffered by the tenant, or by thefeof- € ® “g-n
fees, The following cafe of this kind was after the ftatute. -
«~In the tventy-ninth year of the king it was held, that unmﬁ.
if the feoffees to the ufe of an eftate-tail, or other ufe,
fuffered arecovery upon -a bargain, this fhould bind the
feoffces and. their heirs, and co/fui gue ufe and his heirs,
where the buyer and recoveror had no notice of the firft
ule, To this it was added by Firsherbert (who had,
as we have feen, concurred in difallowing a recovery by
tenant in tail himfelf) that it fhould bind, though he had
notice of the ufe; for the feoffees having the fee-fimple,
might by law fuffer a recovery. It was at the fame time
held by many (among whom it cannot be fuppofed Fitc.
berbert was onc), that if ceflui que ufe in tail was vouched
in a recovery, it fhould bind the tail in ufe, both as to the
tenapt_and his heirs ; which opinion was founded, as
Broske thinks, upon the authority of ftat. Rich. IIL.»
and, moft probably, upon the reafoning of the diffenting
judys in the cale beforementioned, in the nineteenth of the
king. We find, in the next year, a doubt was entertained
whether a recovery againdt coffui gue ufe in tail would bind
the iffue ; and it is faid by Hales, juftice, that true it is,
by fuch recovery, the entry of the feoffees is taken away 5
bu;aﬁadndea:h of the tepant, the feoﬂ'uamlyhavea
writ of right, or writ of entry ad terminum qui ;rcm-m
in the pg/f, or the like writ. It was queftioned, in an-
fwer to the above reafoning about the ftatute de donis, whe-
ther a u&mtght not be within the equity of that adt; and
they reafoned upon the ftatute of Rich. IIL. jult in the
m’aut the judges who concurred in the decifion in the
nigeteenth of the king bad teatedit®. The fame year
mngietrecoveryofthsshndcamem quettion ; and this
segovery, as we arc told, had been advifed by Fitz, fer-
,up: It &:u not appurwhether that was Fitzhighert,

1 sgﬁum )!u Cafes; 129 b goEm.Vm chis,t;r.
who
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who we have feen thought, when upon the bench, fuch:
recoveries void. It happened in this cafe, that'the tenant

——)
MENRY VI, in tai] died without iflue, and the brother claiming the

N

cftate in chancery; - the recovery. was held to be good no
longer than the life of the recoveree?. Thus flood this
queftion at the clofe of the réign of Henry VIIL.

FrrzuerBERT feems not to have been al governed
by the fame general principles upon this fub:’ﬂyz for, not-
withftanding a fine levied by coffui gue ufe in tail fands
exallly.upon the fime grounds with a recovery, he gave a
clear and explicit opinion in the twenty-feventh year of the
king, that fuch a fine was good.  The cafe in which he'
delivered this opinion is worth mentioning for another
reafon : ceffui que ufe to him and his wife, and the heirs of
the body of the hufband, bargained and fold his land for fo
much money, and then he and his wife levied a fine toa
ftranger. It was faid this finc was yoid, for at the ume of
levying it, the partics had nothing either in ufe or in pol-
feffion ; for by the bargain and fale, the ufe was in the bur..
B;mec, and nothing was cither in the hnfhand the wi
or the ftranger, fo that the fine could no way be valid.
Fitzherbert obferved upon this, that he would pever buy
land, unlels the ccffui gue ufe made firft a feoffment, and
afterwards levied a finc ‘! In the thirdeth year of the king,
it was m:herthou ht, that a fine levied br :gﬁm que ufe,
though it bound him and his heirs, fhould not bind him in
reverfion, nor the feoﬁ'ees, after the death of the conufor ;
for under the ftat. 1 Rich. 111 only heand his heirs, a.nd
his feplfecs, chumng tohis ufe, were to bcbnrpd, which
was not {o here.  This doubt, as to the iffuc in tail, was
fettled By{h: 3! Hen, VIII. ¢, 36. as we have bd'we ¥
! related,

".[pretqm&pm recoveries and fings. fuﬂ'eq.-dbyu
'w aynntaﬂtorhe qmm: ofufumgemﬂ! In

!;c Hen, VIII He\yCafu,sgs. %27 Hen, VIIL, 30.b. '?‘ul.n.a;g_
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twenty-fourth of the king, we find a cafe where a man CH AR
had made a feoffment i fee to four perfons to his own ufe, 0
_ and the feoffees made a gift in tail without confideration HENRY VL,
to a firanger, whohad no notice of the firft ufe, habendum "

in tail to the ufe of cefui gue wfe and his heirs.  Ona for-
mcr occafion we met with a ¥idum declaring fuch eitate
in tail to be good ; and it was now accordingly adjudged,
by the concurring opinion of all the judges?, that the tenant
in tail fhould not be feifed to the firft ufe, but to his own,
They faid, that the ftatute de dois ordains, qusd woluntas
donatoris in emnibus obfervetur. Now no one can be feifed
to the ufe of another, but one who can execute an eftate
to the coflui que ufe, which tenant in tail cannot do; for if
he was, the iffue might have a formedon, to recover the
eftate according to the will of the donor. The fame of
an abbot, mayor and commonalty, and other corporations,
as was before faid ; for if an abbot executed an eftate, his
fucceflor might have a writ of entry fine affenfu capituli.
The fame of fuch as were in the po, as thole by efcheat,
mortmain, perquifite of a villain, recovery, dower, te-
nant by the curtefy, and the like, who were always feifed
to their own ufe. They repeated what had been faid on 2
former occafion, that there was a tenure between the do-
nor and donee, which raifed a confideration, and therefore
intitled the tenant in tail to be feifed to his own ufe. The
fame, they faid, of a tenant for term of life and years;
for where fealty was due, and a rent was referved, there,
though an ufe was abfolutely exprefied to the donor or lel~
for, yet thofe circumftances were conftrued to amount to
fuch a confideration, that the donee or leflee fhould have
the land to their own ufe. The fame where a man fold his
lands for 20l. by indenture, and executed an eftate to his
own ule, this would be a void ufe; for the law upon the con-
fideration of money conftrues ﬁehndmbemﬁev@n.

* pﬁn-vnl e,
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CHA P tislaiddown by Fitzherberty that fhould: the feofices to

 the.ufe of an eflate-tail fell the land to:one. who had tio-

NENRY v tice of the ufe, the buyer thould be feifed to his own' ufe,

and not to the ufe of the eftate.tail; and this, becaufe of
the confideration of money ; and becaufe the feoffees, hav-
ing a fee<fumple, could make 2 good common-law con-
wc I. N

Tre notion of tenure being a confideration (ufficient
1o raife a ule, they carried fhill further, They faid, that
ufes were at common law before the ftatute guaa emptores §
for, before that aét, upon every feoffment there was a
tenure between the feoffor and feoffee, which was fuch a
confideration as intitled the feoffee to be feifed to his
own ufe : but after that a&, every feoffee was to hold
de capitaii demino fedi; fo that there was no confideration
batween the feoffor and feoffee without money paid, or
other fpecial matter, in confideration of which the
feoffee might become intitled to be feifed to his own ufe,
For, according to.the opinion of Shelley, when the father
infeoffed the fon and heir-apparent {as was commeon in the
reign of Henry HI. before ftat, Marlb®,) to-defraud the
Jord. of his. ward, this feoffment was to the ufe of the:
father, who took the profits during his life. The fame;
in cafe of a feolfment made by 2 woman to a man to mar-
ry heér ; the'woman took the profits after the efpoufals;
though this might be doubted, as Brosk: thinks, becaufe
there was an expre(s confideration,  Again, it was held
by Norwiche, if a man delivered money to 7. §. to buy
land for him, . but he bought the land to his own-ufe ; yet
this would be conftrued by law to be to ‘the ufe of him

Y

ArTer all this debate upon the nature of ufes, and
wihien they had'been recoguifed both by parliament and
tire courts for - many. years, a- very fingular attack: was
{ New Cifes,1 36, * Vidiampvoll 1. 6a. * 24'Hea, VILL New Cafes,r26,
' made
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made upon them by the counfel of the crown. This CH A P
was, no doubt; at the infligation of Henry VII. who X%
had frequently expreffed his difapprobation of ufes ; and m
= after long complaint of the lofs he fuffered in wardfhips,
and other cafualties of tenare, had propofed plans for
curtailing them, which had net yet fucceeded. He feems,
this year, to have attacked them both in Weftminfter-hall
and in paciament. The cafe alluded to arofe upon the
will of the lord Dacres ; a family which, at this time, by
one dccident or ather, gave occafion to the difcuffion of fe-
veral points of law. The ftat. 4 Hen. VII. which was
one of the ftatutes of pernors of profits, and fecured to
Jords the wardfhip of fuch heirs as were feifed only of the
ufe, and not in poffeflion, had an exception in favour of
appointments by the anceftor’s laft will. “The lord Dacres,
by his will, had authorized his feoffees “to pay his debts ;
aiter which he Jimited his eftate to his fon in tail, the re-
m rover in fee,  An office was found, declaring 2l
‘this, and foggefting, that the will was made by covin and
collufion. This being returned into chancery, it was
there litigated by the feoffces before the chancellor and
all the judges of England. It was contended, in fupport
of the imyuifitiony firflt, that a ufe was not at common
law:y fecondly, that it was not tcltamentany ; thirdly,
that the prefent will was covinous. In fupport of the
il pofition, they feemed to adduce nothing to fhew tha
this fort of property was not at common law, but merely
that there was no mention of it before the time of memory
in 1 Richard I. and the following reigns.  To this fort
*  of argument the other fide anfwered, that common law
did not mean fuch antient ufage as the counfe] for the
king now called for, but only common reafon ; and it
-was realonable enough, that one man fhould confide in
‘another. In proof that the common law admitted fuch a
«confidence, they recurred to thg ftatutes of perdbrs of
profits, from the reign of Edward ILL downwasd : in fhort,
% 3 they

L ' L]
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they declated it not a point to be difputed. In fupport
of the fecond pofition, they faid, that a ufe fhould follow

MENRY VUL the nature of the land ; and as it was partible, if of gavel-

kind, and defcended to the youngeft fon; if of borough
Englith, the fame as the land, It was reafonable it fhould
not be devifable any more tl;an other inheritances;, unlefs
by fpecial cuftom. To this it was anfwered, that a ufe
might pafs by bargain and fale by parcl; and it would be
ftrange, if after that it fhould not be devifable by will ;
and that, at any rate, futh a devife was good by flat. ¥
Rich. IlL.; and they quoted a determination in 20th
year of the kmg, where, after fome flruggle; it was fo de-
termined. The third point, which regarded covin, they
feemed to found upon the ftat. Marlb: made againft covin-
ous feoffments of an anceftor to prevent the wardfhip of
the heir ; concluding; that every will which had the flh:e
effeit, thould, by the equity of that ac; be i
covinous, The anfwer to this was; that the pr
will carried no covin in it, being merely to fettle
eftate, and that it was within the faving of ftat. 4.&::.
Vil

Sucn were the principal grounds upon which. this
cafe was argued on both fides : what the decifion was,
does not appear.  The afperfions which were thrown upon
ufes by the crown lawyers on this occafion; and the
bold manner in which they controverted fuch eftablithed
pofitions of the common lawy as the lawful exiftence of
ulgs, and their being teftamentary; fhewed that the crown
was ripe for giving the final blow to this fpecies of ;
which was at length intended bydnhmzofm

this fame year.

Tue flatute of ufes caufed a great levohaonmdﬂ
title of the law. A ufe, from being an equlﬁnh
hmm-bgﬂhne; and the right toﬂufrln.

t oy Hen V1117, 0.

profits
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profits being converted into the alual feifin of the land, CH AR
mbngﬂﬁmdmnn&cf:hacomdcﬁamerytogweu TR
e}‘e& but was cognizable in the courts of common law. m‘
'fheanthonty of the court of chancery over landed pro< Operstion of
perty was byd)efe means.much abndgedmddlmmﬁtd the Qause of
This for a time had a fenfible offed ; but, when limi- "
tations of a new impreffion were brought before courts of
law, certain technical fcruples arofe, which the judges
did not think themfelves at liberty to get over, and things
in fome mﬁu-c bcgan to fall back into their old channel.
An opinion was delivered in the 36th year of this king,
that though a feoffment “ to 2 man for life, and after his
¢ deceafe that 1. V. fhall take the profits,” be a clear ufe,
and executed by the ftatute; yet if it had been, that
« after his death the feoffees fhould receive the profits, and
% pay them overto /. N*" as L. N. would reccive no=
thing but through the hands of the feoffees, this would not
be executed by the flatute. After this it was feen, that
notwith@tanding the ftat. 27 Hen, VIIL. there muft be re-
courfe to the aid of a court of equity for the execution of
certain ufes, that were particularly circumftanced.
Tk queftion on the ftatute of ufes which created moft
doubt, was the condition of the feoffees; what interefl
what power remained in them, when, at the inftant of
their, appointment, the (tatute transferted the pofieffion
out of them to the ¢¢fui gue ufe. Many of the opinions
which bad prevailed refpedling feoffces after the (tatute of
Richard 1. were argued upon after the ftat. 27 Hen.
VIl ﬁv were {till confidered as feifed in fee of
the land, nntmthlhmdmw the operation of the (latute, as
appears from many of the cafes that have been before
mentioned : o that, upon the whole, a fublifting intereft
o be attributed to them, as a kind of guardians
ftees to the cofui gue ufe 5 which intereft, l.fua.np

* 36'Hen. VIIL, Bio, Feof. a U, 53.
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timcpamﬂlx;dslbhcad could be again brought into being
by fuch an aét of ownerfhip as that of entry, or at leait by -

'm aftion. According to this notion, the ftate of the |

"'-f'mnmu e o e e

after the ftatute of Henry VIIL. continued the fame as it
was_after the ftatute of Richard III. when the concurrert
rights of the feoffecs and ofthe cffui gue ufe occafioned fo
much ftrife.  This is another ftrong inftance in which this
ftatute was difappointed of its effeét ; and &ummﬂhoe
contributed to lay a foundation for much- of‘thgmﬁum
reafoning that afterwards arofe upon conveyances to ufes.

Ir the intention of the parliament was fruftrated in thefe
inftances, fo was it by the manner of conveying eftates
which {oon followed. It was evidently a principal objest
of the makers of that adt, that land fhould thenceforward
be transferred, as anciently, by feoffment, with livery of
feifin, and by other common-law affurances ; whsé‘bz the
notoriety of the alienation might add ihhluy and quiet to
every man’s poffeflion and right : but it is
that this very ftatute, on the contrary, c Mim&e
‘end, to bring feoffments into entire d:fu&,adgméﬁ 1o
‘a fecret mode of conveying land pregnant with all the in-
conveniencies and mifchiefs before compla.mcd of.
realoned in this manper : if he who is fcifed of;hé.‘.ufe
‘becomes by force of the fatute feifed of the land, then to -
givetbeufc, is, in effed, togzvcth: land ; and the fa~
cility and privacy with which this may bc
renders it a defirable way af'eﬁ&mg that purpofe. UM
this principle, the m“‘l’"ﬁ' in pradtice were con=

tinued, legitimated as ﬂkj‘mﬁm by the o,p?:h,qnd'

bnihmmuponmm.aﬁddarsmfommnf .
ﬁﬂhm Acum&ylmc wuﬁmmw _

*dgzt;mﬂﬁﬁndﬁuméﬁéLn
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T'ug patlisment foon faw that this would b= the confe- CH A P,

yuence of the ftatute, in one inftance ; for, if the ftatute
executed every ufe that was riifed, a perfon who wanted to  HENRY vz,
part with his land had nothing to do but to raife a ufe by !
bargain and fale, as was then commonly pra‘tifed, and t
flatute would confirm the ceffni gue nfe in the feifin of the
land as fully as if there had been a tranfmutation of pof- "}
feflion by feoffment, fine, or recovery. 'To prevent the
mifchief of this in fome degree, it was enated by ftat.
27 Hen, VIII. ¢.16. that no bargain and file fhould
enure to pals a freehold, unlefs the fame be made by inden-
turey. and be inrolled within fix months in one of the courts
at Weftminiter, or with the cuffos rolulorium of the county
after which provifion; it was thought the conveyance of a
tife would be as notorious as the ancieht common-law af-
furances. As to deeds to declare vfes, as they were only
eppendages to others which made a real transfer of the
peflefion, the allowing of them to continue as they were;
it was imagiped, would not have any very bad tendency.

CoveEnanTts to raife ufes were flill in pradlice, not-
withftanding they had been reprobated by judicial opinions °
of the courts of law in the laft reign *. Ufes were originally
a matter of invention ; and they had not been fo long can-
vafled in our courts 2s to preclude every private petfon from
perfifting in fuch opinions as his fancy or judgment might
have diélated, even in oppofition to one or two declara~

. tions from the judges. With thele fentiments, many fill
adviled them as (ure conveyances ; and as fuch they were
practifed all thro” this reign, till they at length obhmd a
degree of legal recognition.. . \

T general queftion as to the validity ofa covenant 10
th:nge property, was agitated in the great cafe of the prior
of 8t, Fobn's, in 27 Hen. VIIL; and it was there agreed,

" ,#hat if 2 man covenanted, that on the payment of fosthuch
money another fhould have his lea§ of the manor of Dale, é

A ‘the other, upon payment, might enter immediately ; for
: * vid, aot. 163,
. ¥ou 1V, Aa *  his
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this bargain altered the pofleflion the fame, fays the book,
as if it had been a bargain for money?®. This was a deci-
fion which, it was thought, afforded a ground of law upon
which the force of 2 covenant to chznge a ufe tight be ar-
| gucd with great degrce of probability.
4 “I1 was probably on fuch fopndationas this that the de-
I termination in 32 Hen. VIIL. proceeded. It was there laid
~ down, that where covenants and agreements, and not ufes,
were contzined in indentures ; as if it was covenanted, that
A-fhould recover againlt B his land in D, to the ufe of the
.  recoveror and his heirs, and 1o the ufis of the covenants and
=
;

agreements in the indenture ; there, if he recovered, the
recovery would be to the ufe of the recoverer and his heirs
b only, and net tothe ufes of the covenants and agreements in
' the indentures. But, fay they, if ufes were fpecified in
L9 the indenture, and it was covenanted that 4. thould recover
& to theule of 4. and bis heirs, and to the ufes in the inden-
g ture, there the recovery would go 1o fuch ufe, and be exe-
cuted by the flatute *.  Here is a plain declaration thata
o ufe might be conveyed by covenant. Conformably with
:  this general refolution, we find two years afterwards an
opinion of all the judges, after great deliberation, in favour
of covenants to convey ufes. 1t was determined in Man-
tell’s cafe (who had been attainted with the Zord Dacres),
that where he after the ftatute of ufes had made a covenant
. for 1g0l, and in conlideration of marriage, that he and his
heirs, and all perfons feifed of his lands and tenements in
Daie, ﬁould be feifed of them to the ufe of his wife for
term of her life, and then to the heirs of his body begotten
wupon her, that this would change the ufe; and upy this
P v decaﬁou the land was faved from forfeiture <.
.' THus was acovenant executed become 2 mnveym of
- ﬁluﬁ“ !ﬁ,byﬂmufﬁcﬁm:upoqiguhd.

, -;,12“ VIIL 16, b, ¢ 34 Hen VILL. Bro, Feoff.al Ufé, 76.
¥ 8 Hew YL New G Saa. -,
- ' the
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fie effc@ of 2 conveyunce of the frechold. In this man-
her was one of the dificulties in the reign of Hen, VIL.

e |

355

égxﬁ.’ \
b ‘.- .‘ ]
as to this inftrument removed ; but the other fiill re- HENRY viL

mained : for ds to covenants executory, thatis, wa're it
was covenanted, that after the covenantor’s death his fon,
or fome other perfon; {hould have the ufe, there is no deci-
fion in this reign which goes farther thanto (hew, that the
fée-fimple was not in fuch cafe taken out of the covenantor ;
and of courfe, that he was only liable to an aflion of cé-
venant, if he exercifed the full power of a tenant i fee,
and difappointed the future ufe ¢

WHEN it was agreed thar covenants fhould be permit-
ted to raife ufes, it was expedient to prefcribe fome rulés
for their government. The firft objeé ,in this, as in all
queftions aboit conveying a ufe, was the confideration.
Andit was laid down by Hales, in 36 Hen. VIIL that a
ufe fhall not be changed by covenant on a confideration
pafied ; a5 if one covenanted to be feifed to the ufe of 7, §.
becaufe T~ 8. is his coufin; or becaufe /7. §. before had
given him 20l unlefs it was given for the fame lind.
But a confideration, prefent or future, was held to be 4
good confideration; as a confideration of 100l. paid at the
time of the covenant, or to be puid at a future day, of
to marry one’s daughter, or the like®. Covenants,
and the confidération on which they might be raifed, were
a new branch of the lesrning of ufes, and were much
agitated in the following reigns.

Berore the queftion of a covenant was fetdled in this
way, and while men were indulging themfelves in every’
contrivance to maintain thefe fecret methods of conveying
their eftates, the conveyance by leafe and releafe was
devifed by ferjeant Meore.  This is fuid to have been

?«I by that ingenious lawyer for rhe fatisfaltion of
Lo

rd Narris, who wanted 10 conceal from his femily -
.

¢ 34an0d 35 Hen, VIIT, Dyer, ¢5. 3, * 36 Hen. VIIL. New Cafes, 135,
’ Aaa z the
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created no difficulty but in the interval between the ftatute

- RY viit. which enjoined the inrollment of a bargain and fale, and

this determination in favour of covenants to fland feifed.
This method of conveying was probably copied from the
comimon-law aflurance by arleafe, and afterwards a re-
leafe, as pratifed in the time of Henry VI. and Ed-
ward IV ", The way of ordering a leafe and releafe was
this : Firfty a bargain and fale was made of a term for
years, which the ftatute juft mentioned not confidering,
we may fuppole, of fufficient importance, does not re-
quire fhould be inrolled: the bargainee being thus pol-
fefled of the term, by force of the ftatute, was in a capacity
to reccive a releaje of the inheritance. The deed of re-
leale contained the whole fettlement of the cftate fo con-
veyed, to the various ufes and purpofes intended to be
proyided for.

* AFTER attempts to limit eftates in perpetuity had been
fo often made, and fo repeatedly difcountenanced and de-
feated by our courts, thefe new conveyances to ufes were
laid hold on as a mode for making a frefh experiment on
this fubjeft.  Being a modern invention, and confefledly
in defiance of the antient courfe of the common Jaw; it
was perhaps thought that fuch eftates as might not after
former precedents be limited in pofiefion, might yet be

+ declared in ufe. The nature of an ufe feemed to favour

this inclination to convey and thift property by the limi-
tations of a deed : it was a creation of the feoffor’s, was
wholly at his difpofal, and was cognifable in a court where
the diftates of general reafon and cquity were fuppofed to

. faperf:de the rigid precedents “of a partial and antiquated

fyftem. It was probably owing to ideas like thefe, that
many of the limitations of eftates, which began to appear
about ' this time, were made. In the tlu:ty-mgbth‘&.
£ Vid, sat, vol. UL 357,
‘ Hen.
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Hen. VIIL there is mention of a conveyance of this kind, CH ARy
which was contrived for the purpofé of preventingall the S
peslons taking under it from breaking in upon the limita- MENRY VIIL
tion thercby made. 'The grantor infeoffed two perfons to -
the ufe of himfelf for life, without impeachment of wafte;
and after his death, to the uft of his fon and his heit®y un-
til the fon fhould affent and conclude to alien the cftate, or
any part thereof, or to charge or incumber it; and after,
and immediately upon fuch affent and conclufion, to the
ule of 4. and his heirs, with the {ame provifo, and fo on to
others®, It appears that fuch devifes were now verycome |
mon ; but none of them coming into courty; we know not
the fentiments of the judges upon them, and muft wait
till a fubfequent period, when they underwent fome difeuf=
fion, Thefe are * the upftart and wild provifos and limi-
tations” which are fo reprobated by a greatlawyer®, in
whofe tsme they began to graw into great difcredit, after
the encouragement they had received by fome adjudica<
tions in their favour .

Tre introdudlion of ules tended much to embrangle
queftions of real property, and the whole law of eftates :
thefe dificulties increafed after the ftat. of Rich. III.
had given to ceffui que ufe the fame power over* the land
which the feoffees had before, and fill continued to retain,
When the ftat, 27 Hen. VIIL conveyed the poffeflion to
the ufe, new perplexities arofe of a fimilar kind. Before
we take leave of this fubjeét, it will be proper to give the
reader fome inftances of thefe complicated queftions, which
we fhall now do, without entering minutely into the ar-
guments in which they were canvafied. .

I'r has been before rematked, that the cafualty of ward.,
fhip was intimately conneéted with ufes ; and this fruit of

. tenure was the topic which moft interefted the king in the
fuppreffion of this new fpecies of conveyance. *Ja . our
L

v 38 Hen VL New Cafes, 31. » Pref. g Rep. * Paticulacly by Scbola/lica’s calt.
Aag law-
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law-books, in various cafes, this connexion between ufes
and wardfhip appears ; and fome of the moft complicated
queltions relating to the latter arofe from eftates in ufe. A

“ remarkable cafe of this kind was argued in the court of

common-pleas, on 3 writ of ward brought by the abbot
of Buty againft Elizabeth Bockenham. Certain perfons
being feifed to the ufe of Bockenbam in fee, infeoffed other
feoffees to the ufe of Bockenham and Elizabeth his wife,

~ for her lifey with remainder to Bockenham in fee.  Bock-

enham died, leaving a fon under age. The lands being
held of the abbot, he brought his writ; and it was a quel-
tion, whether the infant fhould be in ward to the plain-
tiff.  After frequent argument, the judges differed : Shel-
ley and Futahérbert holding that he (hould not be in ward
to the abbot ; and Baldwin, that he fhould. No judg-
ment was given ; but it is faid that the abbothad the ward
by confent; agreeably with the opinion which after-
wards prevailed, namely, that the heir was not in of
the new ufe, but of the old one ; fo that being in the old"
reverfion as heir to his father, and not in of the new re-
mainder by purchafe, he thould be in ward .

Two fettlements made by the lord Burgh, {which have
been already mentioned for another purpofe) gave occafion
to a queftidn upon the wardfhip of his grandfon. In an
indenture of .covenant on his marriage, beforc the ftat.
27 Hen, V1IL. he declares the ufes of a recovery to his fon
and his wife, luﬁﬁobmnofthebody of his fon; after
the {tatute, the fon had rﬂ'ue and died, luvmg the iffue
withinage : the Jand was holden of the king, and it was
a queftion, whether the infant fhould be in ward to the

czo®n, or out of ward, during the life of the mother.
"This matter was heard in the new Court of Wards and

L:wuu and it was held by the king’s ferjeant and at-
tumh,, byﬁnmuneyof wards, by Brocke, mtlothm‘

f‘-&_l!n.ﬂn. Dyer, 7,11
3 that
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that the ifue fhould be out of ward during the life of the
lord Burgh, who was ftill the king's tenant ; for having
exprefled no ufe of the fee, the antient ufe of the fee-fim-
ple remained in'him ; and fo when the ftatute pafled, the
poflefiion vefted in the fon and his wife, as the ufe before
did, and the fee-fimple in %he father, who was donor of
the ufe. At the time of the fame marriage, the lord
Burgh fettled other lands by covenant in this way ; namely,
¢ that his cldeft fon, immediately after his death, (hould
¢ have in pofleffion, or in ufe, all hislands,” &c. Inthis,
as in the former, the queftion'of wardlhip turned upon
the fee-fimple, whether it was out of the covenantor;
and they held that it was not !,

T'uebreaking into old fettlements, and then refettling the

family-eftate, as in one of the preceding inflances, in a

new way, furnifhed frequent queftions of remitter. Thele
were always difficult points, and were rendered ftill more
complex by their connexion withufes.  This will be evi-
dent from the following inftances. Tenapt in tail made
a feoffment before the flat. 27 Hen. VIII. tothe ufe of his
wife for life, remainder to his fon and heir in fee ; "after
this the ftatute pafled, then the feoffor died, and then the
wife and the fon entered ; it was doubted, whether he
fhould be remitted to the entail.  Dyer feems to think he
fhould not, becaule the dtatute executed the gofleflion in
him in the fame manner in which he had the ufe, and thilt
was in fee ; but he thought the iffue would be venmi;
Again, a woman tenant in tail took hufband, who

a feoffment before the ftat. 27 Hen, VIIL to the ufe of
himfelf and his heirs, and after having iffiuc by his wiley

TN,

359

x r}

ﬂgﬁgh_ y

he died : the wife died, the iffuc entered, and madema,

feoffment to the ufe of himfelf and his wifie and his heirs,

and then died, leaving an heir within age ; then the {tatute

27 Hen. V1L was pafied ; afterwards the mi‘@dié'@ and a
: 4 _

! 34and 35 Heo, V1IL Dyer, 54 1.
Aag queftion
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queftion arofe, whetherbe was remitted to the éntail. Na
decifion was made i cither of thefe cafes; but in the fol-

111, Jowing, which was of a feoffment in fee by a tenant in

tail, who died his heir within age, after which the fta-
tute paffed ; it was adjudged, in conformity with the
opinion of Dyer before-mentiéned, that the heir was not
remitted®.  The expeélation in all thefe cales was, that
becaufe an eftate was thrown upon the ceffui gue ufe by the
ftatute, it was within the common-law notionof a remit-
ter; that he fhould poflefs not in the form in which it was
caft upon him by the Jaw, but in his better or more an-
tient: right, by remitter. But this reafoning was done
away by another which was equally technical and refined 5 -
for it was anfwered by Baldwin, the chief-juftige, that the
eftate was notcaft upon the coffui gue ufe by the law, but ©
by bis own aéf ; namcly, by an ack of parliament, to whigh
every man is a party *.  The better reafon however was,
that the ftatute gave the poflefion and feifin in no, other
wny‘tbanthllpaw had the ufe, and no feifin could be con-
veyed.to an ufe which be had not.

THs ftatute of wills may be confidered as having in-
troduged a new fpecics of conveyance. A devife became
now a commoan aflurance, whichefiected a complete trans-
fer of the freehold, We have feen, that many points had

" already beegy determined on wills of Jand devifable by

.&m.&omwmch the formal and effective parts of a will

y well fcttied ; buta new turn was now given to

thefe nts.  The practice of devifing wfes, where
it was niot the cuftom to devife the /end, bad latcly made
wills much more frequent than they had been. Thefe,

avhich were nothing more in effelt than declarations of
ufes, beeame precedents for wills after the {tatuteof wills :

! (otbl:. in addition to the loafe wording which was allowed

in wills of wmh-. and the liberal conflruc--

. uﬂn-m nnr..«-sub » 38 Hen. VL Dyer, 23. 148.
nun
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tion which ey reccived, in order by all poffie ways to, ¢ HL A P, g

give cffeét to the intention of - the deceafed, however un-
. technically exprefled ; in addition to thefe properties and
circumftances relating to wills of land, they weére' now to
be confidered, likewife, in the light of declarations of
ufes, and as fuch were w be ifterpreted with great indul-~
gence and equity.  Thefe confiderations rendered the fub-
je&t of wills of land fomewhat curious and complicated ;
clpecially when entangled in the diltinétions and refine-
ments with which entailsand limitations abounded. The
difficulty in all thefe cafcg was, how to effcétuate the in-
tention of a teftator, without intrenching oa fome rule of
law.
In reviewing what was done by the courts in forming
and modelling the law of devifes, our attention is firft
_caught by thofe determinations which illuftrate the remark
- we have juft been making on the equity with which thefe
infiruments were conftroed, and the contfa® which they,
on that account, exhibited, whlen compared with grants,
This conflitutes the molt interefting topic in‘the law of
devifes, and will demand our attention in a particular
manner, as devifes were now authorized by parliament,
and the occafions for difcufling them were more frequent.
Tae firft information upon this head “prefents itfelf
in the nincteenth of the king ; wheh Engieficld Rates it as
an acknowledged point of law, upon which he might
argue, that a devife to a man in fee, and if he dies with-
out heirs, then toanother, was void inlaw ; for a fee-fimple
could not by law depend upon anothere.  This is an in-
ftance in which no indulgence was allowed to a gift by
will, beyond that of deed. ‘This queftion was confider-
ed fome few years afterwards, when a reafon was given
why thelaw would not fuffer fuch a devife. A mgn had
given'his land toa religious houfe, by the cuftom of€.on-
YN ssgHe VL,
don,

]

361

Conftruftion of
wills,

¢ =

N



LemaAP

HISTORY OF THE
don, which allowed lands purchafed to be gw:n in mort-
main 3 with this condition; rta guid reddant fo much

‘——-v—--)
' HEXRY VLI money yearly to the dean and chapter of St. Paul’s ; and

if they failed, that their eftate {hiould ceafe, and the dean
and chapter and their fucceffors {hould enter. Upon an en-
try being made, it was htld cléarly by Baldwin and
Fitzherbert, that the condition was void ; for, faid they,
it could not remain after a gift of the fee-fimple ; the
feoffor having determined his intereft and right: befides,
a ftranger could not enter for the condition broken, but
only the heir 7. It may be remembered, that the very reafon
given by Littleton why' the limitations in ju/tice Richel's
will were void, was, becaufe the heir, and not a ftrun-
ger, was the proper perfonto enter for a condition broken 9.
The diftin&ion had not yet taken place between condi-
tions and conditional limitations.
Tug (ame fcruples which the courts had in allowing
a fee to be given aftera fee by willy were entertained re-
fpedling the devife of u chattcl intereft : they were as jea-
lous of thefe perpetuitics as of the former, though they be-
gun to relax in this reign as to the latter, A man pol-
fefied of 2 term for forty years made his will, and devifed
it to his eldeft davghter, and the heirs of her body 5 and if
fhe dicd without any, then to his fecond daughter in tail.
The cldeft daughter married, and dying without iflue’
within the term, the hufband fold it; and it was doupted,
whether the fecond daughter had any remedy. It was
there faid by Baldwinand Shelles, that fhe had no remcdy,
thre devife bcmg againft Jaw ; for a term could not be gi-
ven in remainder any more than a chattel perfonal, as. had
Qeen determined, they faid, in the reign of Henry. VI
Englefisid thought the remainder was good, confidering
it was by will ; and the intention of the teftator wastobe

. effect swcﬂ,auwoﬂld Thampomoredmv.m

" 28, 29. Ben.l-Ppr.n.q. & Vid, ant, vol. ITL 3:4.
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ather words, that if the eldeft daughter died without iffue
within the term, tie fecond (hould haveit. Tothis it
. was obferved by Baldwin, that the cafes were different ;
for he approved 6f a devife of aterm upon condition, and
that if the devifee died during the term, a ftranger fhould
have it ; for then the whole #rm and intereft would not
be given, but only fo much as elapfed during hislife. But
here the teftator made an abfolute unqualified gift to the
cldeft daughter. And he faid that he had been concerned,
when a ferjeant, in a cafe fimilar to the prefent, and that
was determined to beill”.

THE former was a devife of a term /n fail : it was af-
terwards Jaid down for law, that where a term for yen
or other chattel was devifed for /ife, with remainder ove
there, if the devifee did not alien it, the perfon in remainder
fhould have it. But if he had difpofed of it, the remain-
der-man had been without remedy . This was fan&tioning
an abfolute gift of a chateel for life, with remainder over,
In afublequent cafe it was laid down folargely as apparently
to warrant a remainder atter an inheritance in tail, if the
occupation and not the thing itlelf was given. For it is faid
to have been agreed for law, that the sccupation of a chat-
tel might be devifed by way of remainder ; but if the
thing itelf were devifed to be ufed, the remainder
would be void : for a gift or devife of a chattel, if but for
an hour, was the fame as for ever ; and the donee or de-
vifee might difpofe of itas he pleafed® : an opinion that was
not wholly novel *. "1 hus was the rigour of the oldlaw gra--
dually foftening, till thefe teftamentary difpofitions were at
length mcogmﬁ:d by the courts, under the name of executory
devifes, which ought, in reafon, to be fupported and ren-
dered effetual.

WHaENEVER the judges could difpenfe with the figour
of the old forms of conveying property, they were wady

* 18 Hen, VIIL Dyer, 7, 8. ! New Cafes, 81.
! 33 Hen. VIIT, New Cafes, 40, % Vid, ant, vol, IIL 369.
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togive all afiflance towards eftablifhing a devife. The
following is a firong inftance of this favourable conftruétion.
. A man had dr.v,ufed, that 7, §. thould have his land after
the death of his wife : they held that,Supon this devife,
the wife fhould have the land for her life, becaufe they
thoughtit evident, from the? manner of the gift, that the
teftator meant it io®.  In the following cafe, a rule oflaw
was: made to give way to the great object of fulfilling the
intention of a teflator, Land had been devifed to two,
“ et baredibus ecrum ; it was held by Lord Audley, then
chancellor, that the furviving devifee fhould not take the
entire cftate by furvivor, but enly a moicty ¥, Again, a
devife to a man and his heirs male, was conftrued by
erbert and Shelley to be clearly an eftate tail, with-
out the word bady ; becaufe it appeared the intention of the
teftator thazit fhould be fo*. Where a man willed that
his feoffees fhould make an eftate 1o 1. N. and the heirs of
his body, this was {upported as a complewe devife, becaufe
of the teftator™s intention*. If a devife was madé to /. N,
without adding any thing mare, it would, like a gift or
grant, be only for life ; but this might be explained by
circumftances to mean a larger eftate ; as where it was
faid, % paying 100l, to A. B.” this was held to givea
fee-funple 3 and if the devifee did not pay it himfelf, his
heir or executor might =
No point in thelaw of devifes had created more difcuffion
than the power delegated to exccutors to fell land. A fta-
' tute was made in this reign to remove one difficulty, but
many fill remained. The following is an inftance where
a queftion of this kind was argued with much difference of
opinion. A man devifed land to his fon in tail ; and if
' "he died witholit iffue, he willed that 4. and B. his executors
'g . fhould fell it. 4. died, B. furvived, and made M. his exe-
- " ) |
; * 34 tlen, VIIL mc«,h t 38 Men. VILl, New Cafes, 2.

%,_«," . "® 30 Fen, VIIL Ibid. 81 © ‘19 Hen, VILL New Cafesy277.
il vpy Hen VAL 2 ]
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cutor, and died : thenthe fon died without iffue, and M.
fold the land; the queltion was, whether this fale was
good.. . This cafe was argued in the exchequer-chanber
"~ before all the judges ; when it was agmd‘ by al); excepe
Norsvichs, Fitzherberty, and Maere, that the fale was not

. The three diffenting juftices urged the old rule of
law, that the will of the teftator fhould b (upported by all
intendmeants, though not uprcl}'cd in clear words. Thusa
devife in perpetuum was conftrued a fee-fimple, A devife
« to give and to fell as he pleafes,” had been conltrued a fee-
fimple, becaufe the meaning of the teftator in thele two
cafes appeared to be fuch. 5o here the teftator muft have
been aware, that the eftate tail might Jaft beyond the life of
his two executors 3 and therefore he meant that the land
thould be fold by their reprefentatives, that being the only
way in which the executors could {ell.  Thus, they faid, if
aman willed that his feoffces fhould fell; yet iF it happened
that the fand had been pafled by recovery er fine, and not
by feoffment, then the recoverors or conufees would have
the power, becaufe it was the teftator’s intent that thole
who had the land thould fell it ; and that was of more im-
postance than the particular name under which they held
it. If a will was, that after the expiration of an eflate wail,
the chief-juftice of England fhould fell the land, it mull
mean the chief-juftice for the time being, and npt ar the
time of making the will.

O the other fide it was faid, that this was net a tefla-
mentary donation, but a pewer to a particular perfon to
doa certain aét ; and as that related to the difpoiz! of Jand,
and fo required more circumftance than the difpofal of per-
fonal things, they thought it fhould be conftrucd more

firiétly on that account ; for a perfon might give a verbal

direction to difpofe of any chattel to another 3 but if

%

b
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he would give authority to ke livery of fcifin, it wiult be .

in writing. The Law fo mhch'ft‘oumi the inberita®ec in
preﬁm tolhcﬁfpaﬁ'q’on by wall, that if there was any
i thing
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thing Wncértain and doubtful, the land would go to the héiF;

Thus if a will was; that A, fhould fell land, and he dxeé
before he bad (old it, it fhould notbe (old at all ; for the heir
of H. could not fell under the words of the will, it being
a truft in H. which if he did not perform according to the
willy the Jand would g6 to the heir of the teftator, Again,
if a teftator directed that B. and C. thould fell his land, B
could not alone fell it, becaufe the traft was joint. The
fame of a letter of arlorn‘ey to two fo iake livefy; one
could not make it ; and if to one, he could nof fransfer the
truft to another. 1€ I defire a perfon to feal an obligation for
me, he could not autherife another to do it.  So in the
prefent cafe, the two executors could not, much lefs could
the onc who furvived, give the truft to anether; mamely,
to theirexecutors.

As to the intent of the teffator, they faid, that cculd be
carried no further than hls words woutld fupport ft; for
every onc muft allow, that where a will authorized fuch «*
prior or fuch a mayor to fell his land; and theré was no
fuch mayor or prior, that the land could*not be fold, not-
withftanding it was the teflator’s intent that it fhould. In’
many cafes a will failed of its intention, either on account
of the uncertainty who was to execute it, or of the pérfon
who was to execute it fiiling ; as if a teftator had willed
that his executors thould fell his land, and afterwards forgot
to name any, or willed that it fthould be fold, bur did not
fay by whom ; in all thefe cales the will would be fo far
void.  But if land was to be fold by the heir of B. this
was fuch 2 general term as would include every heir to the
twentieth degreey as well ex parts matris, 88 ex par&ﬁm: 3
but if B. died without heirs, or was am:d, the llhd‘

* could not be fuld. .
TH! teftator, in the prefent cait, beiqgegﬁn gue ufe, the
fook occafion to confider the devife in that light ; -
andit was agreed by al! of them, that before the flat.
1 Rich. IIL. a will of land made by him who had the ufe was
nat
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not good, unlefs the feoffee would concur in fubftantiating
ity and now, they faid, ‘it was only by equity of that fta-
tute that a will by ceffwi gue ufe was good. . They fuid,
+ that when this power was given to his executors, the term
executors was a deferiptio perfona, and didinot mean all
perfons who by law might become executors, as by ftat.
25 Ed. IIL c. 5. executors of executors ; and they faid,
in this cafe, if 4. and B. had declined adminiftering the
cfiedts, they, though not reallp executors, might ftill fell
under the power *.

Such were the arguments on both fides of this
queftion. It was probably owing to this ample difcuffion
that the parliament, zbout two years after, came to
a refolution to remedy the confequences which followed
from fome of the opinions here delivered for law. It was
declared by ftat. 21 Hen. VIIL. that when one or more of
the executors refufed to take upon them the adminiftration,
the others who had mighc fell. This, however, left un-
touched almoft -every thing delivercd above ; which, after
the agreement of fo many judges, muft be confidered as the
law of the time. Itfeems too as if this ftatute had
been conftrued by equity fo as to authorize certain acls,
which were not legal on the principles of the above refolu-
tions of the judges. In the thirtiethof the king, where land.
was tobe foldby the executorsafter the death of ¥, 8. andthe
teftator made four exccutorsand died, and then two of the
executors died, and then 7. 8. died; it was held by fome,
that the two furviving executors might fell, becaufe the
time for felling was but juft then arrived ¥ ; and that was
alle the opinion of Brooke <. ' .

terations and innovations that were made in our
polity by pariament have already been related. Heary
made others by his own authority. The natural coygfe of
events will always contribute to gi:e a new turn toethe

Tg next objet is the jurildi&ion of courts. *3: .

* 19 Hen. VIIL 9. : ¢ soHen, VIIL New. 21,
fja&n.mh&um‘i. B i
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nd the increafe of a&lanaammt;tﬁ-
et to thefey lhey made fome diltin&don.
%m : Mconﬁdqmda not proper fubjeéls of
| cogufhu*hen It was held in this reign, that an-aétion
= upon the ca&:gamﬁ an hoftler, for a horfe folen outof a

A comfhion ina, weuld not“lic in the king's benchs the

fame opinion prevailed, where & perfon neglignﬂy-h&&
K fire * ; and in fome other inftances. r

e courtof T is ftated by a writer of this reign, that the court o'f

T chancery would give relief in covenants ‘made without
[ e writings, if there were fufficient witnefles togmvetheui‘
| and difcovery of evidences might be obtained there, when
.._.I = the plaintiff knew not the cerwinty of them, or what they
E’ contained: A fingular piece of equity was adniniltered
R = in the following mftance, which is mentioned as 23
B * eommon cotrfe of relief in that court; A man'bound in
B an obligation was fued in & county avhere the deed was not
l- X executed.: the obligor brought his bill, furmifing, that by

fuch foreign fuit he was aufted of divers pleas which he
m@'&t have hady if the a@tion had been brought in the pro-
pe: county : thi§was conceived a proper fubjeét for relief
in cqmy 3 which was, we may fuppole, by injuncion®.
“I’ﬂa jurifdiction of this court-was ‘gﬂy enlarged dur-
iig the ‘time that cardindl Wolfey prefided there. He
cbofc to exeréife his equitable authofity over cvery thing
which could ¥ s mi\paaﬁum At lengrh,
, the number ufpeﬁﬁuugjep ;
furtqil'd _ﬂmwm he g!iir”

e
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* . four courts to be ereted by commifiion from the king.
One of thefe was ‘held at Whitehall ; another before the
king’s almoner, Dr. Stokefby, afterwards bithop of London ;
a third at the treafury-chamber; the fourth at the rolls, be-
fore Cuthbere Tunftall, who was then mafter of the rolls,
and ufed, in confequence of thys appointment, to hearcaules
there in the-afternoon ©.

“T'ri1s was the firlt inftance of the mafter of the rolls
hearing caufes, he having bf:fo’e been only the principal of
that council of mafters afligned for the chancellor’s aflift-
ance 3 nor is there any notice of a perfon being authorifed
to hear caufes in the chancellor’s abfence till now, when
not ornily the mafter of the rolls had this delegated jurifdic-
tion, but alfo the feveral courts juft mentioned.

THE cardital maintained bis equitable jurifdiction with
a high'hand ; entertaining in one department or other com-
plaints of almoft every kind, and deciding with very little re-

369
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gard to the common law. This conduc in his judicial .

capacity furnithed grounds of accufation againft him, when
articles were exhibited containing an enumeration of all
this great minifler’s offences.  He was charged with hav-
ing examined many matters jn chancery after judgment
given at common law, and obliging the parties to reftore
what was taken under execution of fuch judgments®. He
was acculied of granting injunctions without any bill filed < 5
and when thofe would not do, of fending for the judges and
reprimanding themf. There is no mention of thefe courts
which he had procured to be eftablifhed ; and which, pro-
bably, at that time were thought perfeclly legal under the
king’s commiflion. _ Afier all, notwithilanding thefe com-
jﬂqinti.cf the cardinal’s adminiftration of juitice, he has the
reputation of baving acted with great ability in his office of
chancellar ; which lay beavier upon him than it had upen
-

< B, Ohnc. §5. « Acticles againht Wolfey, ®1.
# Aﬂl-wﬁurq, z0. 118, as,’fm. ,:." ¢
VQI.. V. S BR any
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wa A P, any of his predecefiors, owing to the too great eafe with
whichhe critertained fuits, and the extraordinary influx of
m bufiniefs which might beattributed to other caufes.

“Tris ceafed with the removal of the ‘chancellor; and
the bufiriefs there foon funk to its naturel level, perhaps

. rather Below vit. It is faid, that fir Thomas More,
. “in 22 Hen, VIII, read all the bills himfelf; thut on
" fomie Of the days in termgthere was no caule nor mo-

tion ; and thit at one time he had alually difmifled

every caule in his court. The ftatutes of wills and of

ufes, in a tourfe of time, fupplied new muaterials, and fure

nifhed full employment for the chancellor, who again began

(o ftand in need of affiftance ; which led'to confirming the
. mafter of the rolls in his new judicial authority.

The charcery, S the chancellor was to adminifter juftice according
to the dictates of his confcience, fome perfons were cu-
rious te enquire to what dutics in the difcharge of his office

, the fame obligation of confcience ought to bind him. Tn
this point they feem to have rlgldly exafted 1 ferupulous

: exereife of his duty from this judge of equity. It is de-
clared by:an advocate for this new court, thav if the chan-
: cellot granted a fubpaena without taking furery, as required

B M by ftat. 15 Hen. V1. c. 4. and, thematter of the bill béing

found untrue, the plaintiff was unable to futisfy the damages

E the defendant had fuftained, the chancellor was bound in

confcience to yield them,  Again, if a bill wus' brought

after judgment pafled in the'king’s court; and he took
furetics that were afterwards found infufficient, and the bill

- was proved untrue, he would be bound to render the da -

© . mages, becaufe it was enaéted by flat. 4 Hen IV, e 23.
e ., that judgments in the king’s courts fhould fiot be examined

' in the chancery, parlisment, or eliewhere. So if the
<4 % chancellor ga w}zﬂgmmﬁupuvmm-
By - othey Information without proofy and better informatic
o was offered him, he was held to be bound in confcie
| % cither to amend his rmme,or,mh uﬁwﬁmuﬁn

(1 v
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party of all he loft byits  But ifhe proceeded ifpon proofs
that turned out to be untrue, no redrefs need be made, be-
caufe he-had reforted to that trial which was appointed by
law: for the better opinion feems to have been, that the
chancellor was to determine ﬁnn‘ allegata o protatay

and not according to his conjp&ures and furmifes, a8 fome

held, under an idea of reaching the real truth of the cafe ;
and it was accordingly held; that if a perfon had mo proof
by witnefs, in: writing, or othfrwife, he could have no ve-
medy in chancery. The chancellor, however, might fo
far exercife his difcretiony as, upon a very fpecial caule,
and nototherwife, to admita perfon, as well after publithing
of witnefles as before, to alledge any new matter that had
recently come to his knowledge. For the like purpofe;
a great Jatitude in pleading was allowed. They held alfo,
that he might fuffer the parties to change their demurrer,
which was not allowed in any otirer of the courts: Again,

37t
03&!’.

“*m '

a double plea; or departure in pleading, or two pleas, where .

one went to the whole bill, were confidered as no irregu-
lavity in chancery ; for the truth was to be inveftigated by
any pofible means, except furmife or conjecture,

SoME went fo far as to make the chancellor Hable in
confeience if he granted a fubpeena on 2 matter cognifitble
at common Jaw ; others made a diftin&ion where the mat-
ter was apparent, and where it was doubtful ; others would
make him anfwerable for unneceflary delays in fuits. - But
all thefe were refinements that ended in mere fpeculation 5
for the chancellor, being a judge of record, was not com=
pellable by law to' make amends toany one for errors of
judgment, or for any judicial proceeding direéled by him £,

NoTWITHSTANDING the chancery was now leng effa-

Blifhed in poffeffion of its equity-juriiliction, there were
fiot wanting advocates for the ancient common luw, who
took upon them to controvert this novel prathcc'&z fub-
peena; this Hml difcuffion, in which the nature of this

N ¢ Harg, Trats, vol. 1, 348,
Bbia . jurif-
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cx%:;t‘ P jurifdi€tion was canvalled on both ﬁdes very ftrenuoudlyy

HENRY VIAL

but with very different force and fuccefs.
Twaose who ‘queftioned this new judicature contended,

“that it was unreafonable for the chancellor to difpenfe with

the common law of the realm in favour of a particular
perfon, who by fome ncgligepce or folly had difabled him-
felf from obtaining redrefs in the ufual courfe of proceed-
ing ¢ that what was fo done‘in the chancery was contrary
to the commonlaw ; and if i was right and lawful, the com-
mon law muft needs be abrogated, for two contrary laws
ought not to prevail at the fame time. They marvelled
how the chancellor dared to iflue writs of fithpeena to re~
ftrain perfons from obtaining 1edrefs at the common law,
which the king himfelf could not do by law. The judges
were fworn to adminifter the law indifferently, which the
chancellor was not ; the ferjeants were fworn to fee the
king's fubjells juftified by the law, determinable by the
king's judges, but not by the chancellor ; all which was
contravened, if any man could be ftopped from his fuit by
fubpeena.  Again, if the known law of the realm was to
be over-ruled by the difcretion of one man, what depen-

. dence could the fubjeét have ! confcience, the great crite-

rion of decifion in this court, being too variable and un-
afcertained to be a rule of judicial determination,

THey attributed the great licence of chancellors to their
being moft commonly fpiritual men, ignorant of the com-
mon law ; who, trufting to their own fagacity, thought
they could correét with eafe what appeared to them to be
defective in the ancient law of the realm. And yet who-
ever locked into the Nnum Brevium would find, that the
common law had prowded remedies for moft of the inju-
ries that could be fuftained, although there was ne mention
of any writ of fubpcena ; which, if authorifed by the com-
mmhw,mﬂfumlyhavsbammfemdm for the in-
fruon of ftudents.  Finally, they contended that the
whole proceeding byfu%pmna was in dire& violation of

ftat.
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ftat. 20 Ed. I1L. by wiuch neither the chancellgr, nor any € H A P.

other, ought to fend any writ or writing to any juftices to

A

<1

prevent their proceeding according to the common law.of HENRY VIIL

the realm ; for, faid they, itis the fame milchief to fend
fuch writ to the party, as it was before that ftatute to, fend
it to the juftices ; and fuch Writ could not be juftified any
more in the one cafe than the other. In all thefe attacks
upon the court of equity, they ’cver failed to inveigh agamft
ufes, as a crafty and illegal innovation®,

On the other fide it was alledged, that writs of fubpeena
had iffued during the times of fo many chancellars both
fpiritual and temporal, in the reigns of fo many kings, that
it muft not be prefumed that they adted without good au-
_ thority of the king and his council, and with the knowledge
of the whole realm. That it appears from reports of years
and terms, that the chancellors in mdtters of doubt had
called in the advice of the judges, who had given their fanc-
tion to' the application of this writ.  They alledged the
ftat. 17 Rich. Il. giving damages, and ftat, 15 Hen. VI,
requiring (ureties of the plaintiff, which were parliamentary
recognitions of the authority affumed by the chancellor.
And as to flar. 2 Ed. IIl. c.  and ftat. 20 Ed. III. c.
they faid, the fubpeena was always dire@ed to the party, and
not to the juftices ; and therefore, when the party fur-
cealed to call upon the juftices for further procefs, they
furceafed to give it him; but if it was dircéted to them,
they need not pay obedience to the writ,

As to the objection, that giving relief in chancery cons
trary to the common law was fetting up two laws in the
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@'i-‘ P. ng&om, they fa;d, that :lthouw}} a.mnn fhill not at com-

- 0
-4

p:ry as thofe at common law, a5 they were juft thewn

mon law plead payment of an obligation without writing,

VII11." bug in chancery he fhall, yet the law in both courts, as to

the right of the debt, was the famie. The judges knew as
well.*; the chancellor that 2 payment difcharged the debt
in reafon and confeience ; but by the maxims and cuftoms
of the law of long time ufid, they could not admit payment
only as 2 fu ﬂicncnt plea, thdugh they did not prctmd thzt
fiich maxims and cufioms extended to all courts. In
like manner, in an allion on an cbligation under forty
imng_s in the county, hundred, or court-harou, the de-
fendant might wage his law ; and in London he might
conféfs the deed, and pray that it might be enquired what
was due upon it. So the fuperior courts had relpe&ively
different cuftoms. Thus in the common-pleas an outlawry
might in fome cafes be reverfed without a writ of error,
but never in the king’s bench : in the former court, upon
the firft defavit on a [feire facias, execution was awarded ;
but in the latter, an akias ufed to iflue, Why, therefore,
might not certain rules hold in chancery, that didnotholdin
the king's bench and common-pleas ? F urther, the chan-
cery differs from itfelf in practice ; for if an ofncer was to
fue there by privilege on an obligation, payment could not
be pleaded, any more than in the king’s bench or common-
pleas, without writing ; but the defendant muft pray an in-
junction, and go on by bill and fubpeena. It
therefore, to them to be an advantage to the fubje& that
the rule of law fhould fill prevail in the courts of common
Jaw 3 but that the court of equity in chancery fhould be at
liberty'to proceed without the reftraint of it -
_As to the chancellor preventing by this writ” the pro-
af‘fum. which could not lawfally be done by the
, they (id, the king's oath was, that « he fhall grant
lfmkddtbchmmm ‘of the realm ;7 but if the
hﬁsmdw&mefthemlmﬂe.ﬁwﬂim&m chan-

ta
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to be, then the chancellor might adminifter juftice by CHAR
fubpaena, * And though the chancellor was'not bound
by cath todo juflice, yet he was bound by confeience, m
and more deeply than the judges; for he muft form his
judgments according to the law of God or of rqhn, or the
law of the realm, grounded wpon thofe laws. If be erred, -
thercfore, there was greater fault in him thanin the judges;
for thefe grounds of dncifu;z were more evident than the
general maxims and fome culfoms of the realm.  For the
chancellor need not meddle with the general rules of the
law, nor with writs, nor forms of pleading, which confti.
tuted the greateft difficulties of the law. They thought
the reafon why no writ of error lay upon 4 judgment gi-
yen on {ubpeena by the chancellor, might be, becaule the
Jaw prefumed that no man could err contrary to laws fo
plain and evident; and if he did err, he wasbound to're-
form it, or to make reftitution, more fo than the judges
of the common law ; - for judges might fometimes give
judgment againft their own knowledye, but the chancellor
was never bound {o to Jo ; not being bound, as they were,
to any fpecial forms of trial or proceeding.

THEY contended, that nodanger was to be apprehend-
¢ed from the difcretion and confcience of one man, when
put in contraft with the judgment of the common law ;
for the chancellor was always a perfon chofen by the king
forshis fingular wifdom and integrity, and heowas to be go-
verned by the law of God, of reafon, and of the réalm,
not contrary to the two former laws ; and by thefe rules ¢
he was to order his confcience, Thus ify before the fla-
tute of wills, a man devifed his land in fee, the chancel-
Jor was bound to determine this will to be void in con-,
fcience, becaufe it was void inlaw,  So that it was not a
ferupulous or ‘capricious determination of the chapcellor’s
mind, but alegal difcretion dictated by the abovemegtioned
confidcrations that was to goveth him in his decifions,
“Fhey denied that the common law had provided fufficient

Bbs o  redrels
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redrefs for all injuries in the common-law courts, without
the aid of €onfcience ; and they faid it was no dbjection to
the writ of fubpcena, that it was not to be found in the
Natura Brevium, that work beipg defeétive in many other
particulars 3 not containing the ation upon the cafe, writ
of forcibleentry, and many alhefs, which were undeniably
warranted by the common law .

‘W emay clofe what is hfg faid of the court of equity
by a paflage in the life of a'very eminent chancellor, who
has been before named. Sir 'T'homas More being informed
that the judges had exprefied their difapprobation of the
injunétions he had granted, caufed a docket to be made of
every injunction, and the caufc of it, which he had grant-
ed while he was chancellor; and i inviting all the judges to
dine with him, in the council-chamber at Weltminfter, he
introduced the fubject after dinner ; when, upon full dif-
cuffion of every one of thiem, the judges confefled that he
eould have aéted no otherwife, He then offered, that if
the judges of every court, to whom it more efpecially be-
longed, from their office, to reform the rigour of the law,
would, upon reafonable confideration, by their diferetion,
and, ashe thouglt, they were in confcience bound, miti-
gateand temper the rigour of the law, no more injunc-
tions fhould be granted by him. To this they would make
no engagement ; upon which he told them, that as they
themfelves forced him of necefiity to iffue injunctions
to rtlieve the people’s injuries, they could no longer blame

Jhim. . Weare informed, that afterwards, in a confiden-

tial converfation, he accounted for the backwardnefs of the
judges in the fd[owmg manner : Thatthey faw, how; by
the verdiét of ajury, they might transfer all difficultics
and odium from themielves to thc jurors, which they con-

fidered as ﬂwrg;mdn&ncc and ﬁ:cumy.. whereas the

eflor was obliged to ftand alone the affault of every
malignant obfervation *« v
' lhrl Tralls, vd.! 337-351. ¥ Roopec’s Life of Sir'Tho, Mue, 58.
THE
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Tue court of requefts begun in this reign to be CHAP
ftrengthened by a particular commiffion, and to rife into m
greater confideration than it had before enjoyed, When mm
thisnew authority was added to it, is not cahly afcertain- o of re-
ed : itis not probable, thatitwas before the E:ﬁ year of quetts.
this king 3 forthis courthad sot then acquired fomuch no-
tice as to be mentioned by the book Of the Diverfity of
Gourss, written in that year. plt is not mentioned in the
treatife of S¢. Fermin, callfd « Doftor and Student,”
por in any of the Reports of this reign @ tho” we find that
ftat. 32 Hen. VIIL. c. g. punithes perjury committed there ;
and Lambard fays, he had feen the Book of Entries be-
longing to this court, in 2 regular feries from the 8th of
Henry V1L

TFrts court was derived from that grand fource of judi-
cature which we have fo often mentioned as refiding in
the king, to be exercifed in {uch cafes as were not provided
for in the ordinary courfe of juftice. As, fome of the
complaints preferred to the king were referred to the coun-
«il, fome to the parliament, and fome to the chancery 5
fo others, particularly petitions offered by poor perfons
and thofe of the king’s houfhold, were referred to fome one
or twp of thecouncil, witha bithop, fome doétors of the
civil and canon law, and {ome common lawyers, who were
called Magifiri a bibellis Supplicum, ory Mafiers of Re-
queffs. Thefe perfons uledtohear anddetermine themaccord-
ing to their beft judgment and difcretion.  This fpecies of
cognifance had now grown into a court of fome confequence, - |,
partaking of the nature of the chancery as to its meafure
of decifion ; but ftill confined to the fuits of poor perfons,
and thofe of the houfhold ; which qualifications were ufually |
fuggelted in the bills of complaint®. 1Inthat charafter it
fublificd for many years, till it was abolifhed, like odwrsof
3 like equivocal nature, by pa:lnmem é

! Lam. Archeion, 238, = Ibid, b ~* Namely, by Rat, 16 Car. .
Tuo'
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| @MAr. " Tro Wolfeys courts fell with hir, we find thé king

334 eruﬁﬁng feveral riew Jjudicaturesin the like way. Wehave
Eﬁf

VIIL before fecn, that Henry had cltablithed a tribunal under
the ftile of The Profident and Gauncil in Wales : this was

f_f:’.fﬁ";,“‘:,‘:c doge by letters patent, without any authority from parlia-
" Nt ment, - Henry ercéted anothier ‘court by letters patent,
calied The Prefident and Cougeil of the North, After the
fuppreffion of the lefler mogafteries, fome difturbances and
infurrections had broke out in Lincolnfhire and Lanca-
fhire, under pretence of vindicating the caufe of the in-
jured churchmen : upon which Henry, in order to pr&-
vent the like commotions upon the diffolution of'the re-
maining religious boufes, which he then had in contem-
44 platicn, as well as to prefesve the gcneral order and peace
of the northern counties, eftablithed, in the 31t year of
his.reign, this new jurifdiftion. This courr, as it was
formed after the example of the king's own council, had,
like that, a gencralauthority, not well defined : it had two
commillions ; one of guer and terminér 5 another, em-
powering them to hold plea of real and perfonal altions,
where either of the parties were {o poor as to be unable to
purfue the common courfe of legal redrefs ; and the judges
were to give fentence either according to  the law and
cuftom of the realm, or in an equitable way, according
to their wifdom and difcretion. This accommodation of a
court to decide civil queftions without the expence and te-
dioufinels of the common law, was conceded in com-
.. B m with the carneft requeft of the rebels themfelves.
What other zuthority the commiffioners had, ufed to'be
fet forthin the commiffion, which generally gave them
.pwmafﬁmnnn&mand enquiry asto the. polm;nad
crnment of that part of the country.  In after-times,
cor tﬁmﬁﬁdwhwcmhgmeﬁ way, in or-
der tqeonceal thofe extraocdinary powers with which lhq
wese to be armed 3 andtonizined a reference to feovet in-
h&om by wluch they were 1obe ditecled.  Fhefe con-
¢ cealed

'
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gealed inftrudtions, as f&y'mrned in them l'omcthmg ['uf-
picious, excited much clamour at differént times againft
the very being of this court, and at length contributed to
its'diffolution®. There wis a court called “ the Prefident
and Couricil”” ere@ed in the Weft, by ftat. 32 Hen. VIIL
c. §0. with the fame authorify as this in the North, and
that in Wales, -

SucH were the courts thal’wcrc now employed in the
adminiftration of juftice. We fhall next make a few ob-

379
CHAP

EEN

fenrmom on the perfonal ations now in ufe, having en- |

larged l’uﬁcumtlg on real remedies in the carlier parts of
this Hiffory, . The effe of covenants and agreements

A&tion of coves

was a fource of cndlefs debate in the courts of law; and pnane.

t'sperfonal property increafed in value, all contrads con-
cerning it became more ferious objeéls of litigation. The
law upon this fubject was now better underftood, and mone
fully explained than in any of the foregoing periods, In
pleading to an altion founded on covenants, they had lately
got into a concife way, which was not approved by
fome eminent judges. In 26th of the king, 'in an aétion
of debt on a bond for performance of covenants in an in-
denture contsining many covenants, the defendant had
gontented himfelf with rehearfing the condition and the
indenture, and then faying generally that he had performed
all the covenants, This general pleading was reprobated
ftrongly by Englefield, Shelley, and Fitzherbert, who re-
quired, he fhould anfwer fpecially how he had performed
every one, The latter judge faid this manner of pleading
had obtained within the lalt two years ; but it was a cor-
Tupt method, and hethewed h:ml'df refolved to fet his fat:e
It r, -
A porsT ufpleadmgwas much agitated on the oecaﬁm
of another aftion on bondfarpwfornunceaf:wmm
The defendant pleaded that the, indenture contaired two

¢ Namely, by Ttat, 36 Car, L, ? 35 Hen, VIIL 5.
, covenamnts,

LY
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comants, which he fet forth, and fhewed how he had
performed them ; he faid there were other covenants, and

. he recited them; but he added, that he was an unlettered

man, and only the firft two covenants were read to him,
which he had performed, as beforementioned, therefore he
prayed judgment of the aétion. To this the plaintiff de-
murred ; and the judges were equally divided upon the
conclufion of the plea; g:bn'b:n and Brudnell hold-
ing the conclufion to be good, while Pollard and Brooke
maintained the contrary.  The queftion was confidered

- as turning upon this point, whether the indenture was

void in the whole or in part. Thofe who thought it was
void only in part, held the conclufion of the plea to be
good; for having actually fealed and delivered it, he could
not plead non ¢ff factum, and at any rate it was his deed,
as far as he aflented to the contents. The other two judges
faid, that as only part was read to him, the whole was veid;
and therefore, after ftating in his plea the fpecial circum;
ftances, he ought to have concluded, iffint non off faétums.

‘T'uE aétion upon the cafe had become fo common, and
it had been found fo gencrally applicable, that it was laid
down by one of the judges in this reign, that where no
other remedy was provided by the law, an aétion upon
the cafe would lie*.  Some interefting points arofe upon
thefe actions, whether they were foundgd on torts, or
contraéts. It was not yet fettled that the affump/fit would
lie againft executors. A cale of this kind happened in
12th of the king: the teftator had agreed to pay for goods,
if the puschafor did not; upon this promife the goods were

- delivered,, and now an action was brought againit the exe-

cutors upon the promife. The report fays, it was held by
allthe juflices, that the plaintiff {hould recover; for two
reafons 3 firft, becaufe he had no remedy at law but by
this aftion ; fecondly, l:ecaufe the plaindff had delivered

% 14 Hen, VIIL z3. * 14 Hen, VIIL 31, -
. the
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the goods on the promife of the teffator ; and as there
were {ufficient aflets, the teflator’s foul fbould nat be put
in jespardy by the prejudice his promife had done the plain-
- tiffi  To this it was added by Fineus, chigf-juftice,
that this did not come within the rule of adie perfona-
lis moritur cum perfond, which only applied to perfonal in«
juries. A quaere is added By the reporter, whether, if
the teftator was living, this action would lic againft him ?
or, whether he might wage hi;l:lw in fuch a cafe® ?
TH1s doubt prepares us for an obfervation made many
years afterwards upon this decifion. In the twenty-fe-
venth of the king, it was demanded of Fitzherbert, whe-
ther 2 man might have an action upon the cafe againft
executors for a debt due by the teftator ; it feeming rea-
fonable, fo long as they had affets, that they fhould pay
all the teftator’s debts. To this Fitzherbert anfwered,
that he fhould not have this a&tion, nor any other ; for,
by the death of the teftutor, all debts due by fimple con-
traét died alfo. He faid, he was counfe] for one Clement,
in the twelfth year of the king, in an aftion upon the cafe
againft exccutors, (the fume which we have juft mention-
ed) and that Fimeux and Coningefby adjudged the action
to be againft the executors: Buty fuys he, I take the law
to lie clearly otherwife, and they did that without any ad-
vice, upon their own opinions merely. And when he was
told that the cafe was reported in that year, he recom-
mended it fhould be expunged from the book, for it was
certainly not law *. 'The learned judge does not give any
reafon for his opinion, An aélion of debt would not lie
againft executors for a fimple contract debt, becaule the
teflator might have waged his law; and the exccutors
not having that privilege, it was thought realonable that they
fhould not be liable to any action, Perhaps he thought this
new-fangled action fhould not have greater efficacy than
. o

* taHen. VIIL, €o 32, ! 27'Hea. VIIL. 23,
the
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the ancient remedy ; and that the- circumfiance of law=
wager not ly:ngmlhuﬂmﬂ:onld make no difference.
Viil. Whatever were his.reafons, this opinion of Fitzberbert
feems to have governed the courtsimhuremundcr of this
reign ; for in the thirty-feventhl year, it was agreed that
this action would not lie agmn& executors "

. Tae nature of nﬁmyfr, and the diftin&tion between
this aftionand an action ¢f tebt, is 2 Yirdde explained by
the following cafe. A mdg had come to the wife of the
keeper of the compter, and promifed, if her bufband would
let one Tatam out of prifon, he would pay the debt to her
hufband on fuch a day, if Teramdid not.  She related this
to her hafband, who agreed to it, and difcharged Tazam;
and upon the money not being paid, he brought an ac-
tion of affumpfit, as of a promifc to himfelf. This evi-
dence was objelled to; as not fupporting the declaration ¥
and it was argued in arrelt of judgment, that the a&ion
fhould be debr and not aflumpfic : bit the whole court
held the affumpfit to the wife to ‘be fufficient to chatge
the defendant to the bufband; and that the aftion was
right: “They fiid, that the agteement of the wife in the
sblence of the bufband was good till he difagreed :
like a feoffment to & wife; which would be good dill the
hufband difigreed, 2tid upon his agreement would be good
forever. Moft adls of the wife might'be thus ratified
and made binding in law; by the hufband’s confirmation.
As to the action, tho” one of the juftices thought that he
tight have eiter debt of affumpfit, yet the other three
were of opinion that he could niot have debt, but onqvau
sftion. “They fxid; thar debt would aily lie where m&
wis a contract 5 and in this eaft, as e defendant had

pro ur, the ‘could ot have: a&;
ﬂf—mﬁm wholly ‘on the
ml;h-mm,:umwm

= New Cafes, £

™l



— e 1 R—
. - > '. 7 7
.._'

@Gbl"su 1A W,

would have had a writ'of cavenant ; but not having a fpe-
cialty, he could only have his action on: the cafe. - Yhey
recolle@ed a cafe which had latcly been adjudged; wherea
' perfon came with a man to-a baker, and defired him to
give the man fome bread, and he would pay for it'if the man
did not ; and a fpecial actign being brought upon this
prom:fe, it was adjudged, upon dcmurrcr, that the ation
lay ; and they faid thar debt ‘wpuld not lie in fuch cafe;
becaufe there was no contra between the plaintiff and
defendant™.

" Ax idea had prevailed, as has been juft obferved, that
the aétion upon the cafe was a fort of fupplementary re-
me&ytomme inaid of fuch perions as could find no fpe-
cific remedy amm‘qud writs. (.,umufm.daly with that
ldu, it was arguml by ‘the counfe] in this cale, that as the

U could have no adtion of debt, he ought by no
means to be fupported in this new writ @ but the whole
court denied this; and it was faid by one of the judges,
that a perfon ‘might chufe which of two remedies he
would rather purfue. Thus, if a perfon bailed goods to
another, and they were dellroyed, or (poiled, he niight
have his eleftion bérween an aélion of detinue and one on
the cafe. It fhould feem from this reafoning, as well as
,froml.hecaﬁ:‘;u{l mentioned, that though thas was a re-
medy peculiarly adnp:ed to fpecial cales, grounded on P
prefs promifes,, yer it had become the praciice to, bring
this aétion for the recovery of fimple cantralt debts, by
ftating the debeto, arifec upon a promifc to pay, and. thens
when & debt, was proved, conftruing. fuch Jogal debt ta
imply a Jegal promife. When the validity of fych adtions
grounded oniy upon implied promifes, was agitated in a
tublequent rejgn,  many records of this.and an eathier pe«
undmpmdﬂcd,' to fhew thatit was no new device 3

2
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CH AP butthefe precedents all pafled fub filentio ; for there is no |
“ , mention made of any fuch in our books, unlefs the follow-
HMENRY VIIL ing may be confidered as fuch : for in the thirty-third

of Henry the cighth, in an action upon the cafe, on an
affumpfit to pay 10l the defendant pleaded that he had
waged his law in an action of debt for the fame fum ; and
this was held a good bar*." We find another action on
the cafe, for that the defendant promifed to pay xel. which
he owed to him for a horfeqand cow Y.

To return to (pecial altions of aflumpfit. We find in
the thirty-fourth of the king, anaction of affumpfit on an
infurance of a fhip : the declaration was, that whereas the
plaintiff was poflefled of certain wine and other merchan-
dize in a fhip, the defendant promifed for 10l. to fatisfy
the plaintiff in 100l. if the fhip and goods did not arrive
fafe. Befides the form of aftion, which is alone to our
prefent purpofe, it may be remarked, that this action laid
the goods, &c. to bein the parifh of St. Dunftan’s in
the Eaft in London ; and though in truth the bargain was
made beyond fea, yet they held it well 3 for in fuch an
aétion as this, which was not local, the place was declared
to be immaterial*, There appears an aftion on the
cafe, for that the plaintiff had delivered goods to the de-
fendant, and the defendant had promifed for ten fhillings
w0 keep them fafe, but did not*. This feems to be ano-
ther novel altion of ajfumpjit.

. Among altions upon the cale for torts, we find the fol-

lowing. In anaélion fora nuifance in ftopping a river, foas

" 1o make it rife on the neighbouring grounds, it-was ob-
. jeQed, that the proper remedy was by afiife of nuifance,

. and not by this aftion ; and the whole court laid down

« this diftinftion: That where a man’s way is flopped
- entirely, fo as no paflage remains, - there the remedy is

* Nev Cales, 5. ViS.P. * 34 Hen VIIL NewCifes, 7. =
3 Righ, 81, fol, 14. © . az'ﬁm. VILL New Cales, 4.
# 33 Hen, VIIL. New Cafes, 5,
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by affife 5 but where only part is fopped, fothat one may  C RAF
pals with difficulty, there it is by action upon the cafe . gl
If a nuifance was in the hng’shlghhy, and was there- %
fore a public nuifance, yet every one who received any
particular damage therefrom, might ftill have his a&ion on
the cafe, Where an allign was brought for words, in
cilhng the plaintiff beretiz, and one of the new learning, P
it was held clearly that it woyld not lie, being mergly'a
fpiritual matter ; for if the dgfendant was difpoled to jufti-
fy and fhew in what refpe the plaintiff was a heretic, the
temporal court could not judge of it, and it was not like
where the court had cognifance of the principal 1 mamr, as
where a man was called traitor, or felon. Again, ifhe
had called him adulterer, this being a (piritual matter, an
aétion would not liefor it. But Fitzberbert faid, that
where things were ofa mixt nature, as where a man was*
faid to keep a bawdy-houfe, he might elect whether he
would have: his aftion here or in the fpiritual court.

Theyadded, thatifan indi@ment of nerefy was found be-
fore any temporal judge, all he could do would be to cer-
tify it to the bithop®. Though a defendant was allowed
to juftify, and fay, that the charge was true, it was not
enough to fay, that it was the common report that he was’
a thief*.
Aw there was any doubt; whether an altion of afimpfie
ufed at this time to be brought on implicd promiles; upon -
a bitying and felling, inftead of the action of debt ; there '
the place of that of detinue : for we find more #an one
inflarice of fuch during this reign. Perbaps thatjuft men- o o
tioned, where the defeadant had promifed for ten thillings == o

to keep the plaintifs-goods fufe, might be reckoned as ® :
mmuﬁhﬁ.ﬁb would have ’aua'n'-'t-

. A\ H VIIL
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propet fubjec of detinue, Butthole which feem to carry 3
ftronger aﬁ.mtym the action of detinue, were gronnded
1i0t upon @ promife, buta fort ; and the declaration made
much the fame fuggeftion as that in detinue. “Thus one
of them charges, “ that the defendant found the goods
“ of the plaintiff, and delivered them to perfons unknown :”
another—** that whereas the plaintiff was poffefled of cer-
“ tain goods, the defmduufmthem,mdmvomdm
1o his own ufe’.”  Anotlier was, « that the goods of
“ the plaintiff came to the hands * of the defendant,
% and he wafted them®.”” In this manner did the adlien
upon the cafe, in one fhape or other, fpread itfelf over many
of theold writs ; and as it had now become applicable to
the moft ufual calls for legal enquiry, by being fubftituted
in the place of debt and detinue, it'grew every day more
common.

Tue ftyle of pleading in actions uponﬂteufem
nued much the fame as in the former period. It was moft
ufusl to deny that part of the declaration which /ed to the
charge on the defendant ; and fometimes the plea ftopped
there ; at other times, they would add a denial of the
charge itlelf; by way of conclufion. This will appear
fsom the following inftances. Firf, of affumpfit. In an
s@ion, which has been before mentioned; on the defen-
dant’s promife for ten fhillings to keep fafely goods deli-
vered to him by the plaintiff, it was held by Fitzherbers
and that non habuit ex deliberatione was agood
to pay 10l. to the plaintiff; which he owed tohim for a horfe
that he bought of him ; the plea might be, which fum he

- mw:mm% hoc, that he promifed to pay

10l which he owed to the plainuff for a horfe 5 or abfg;
hracy &uhe-um.utwmﬁa horfe!. This

Hen. VITL, New Cafet, 6. * 36 Hen. VIIL. New Cafes, 4.
'ga—vwd“:. "33 Hea, VIIL, TWid. 5.

.
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latter form of a traverfe confirms the idea; that they con- CHA P,
fidered the swing and the pronfing to pay, as - the fame
thing ; m&:mm:lummg?ﬁfmnd, the pro- HE m
mife was likewife: In an allion charging that the goods
of the plaintiff came to the hands of the defendant, and he
wafted them ; the defendant®pleaded, < that they did not
“ come to his hands ;” and éx was held good ; upon whichy
the defendant gave in evndﬂ}ce, that they were not the
plinifPs goods *,
_“Inanactionfor thaving eum novaculi immundd et infalubriy
the defendant pleaded that he did notfhave the plaintiff cum
novgculd immunda et infalubri modo et formi. In another,
for not taking care of a horfe, the defendant pleaded in
the words of the declaration, that he did ferve the horfe
welland with care, abfg; boc, that he ferved it negligently
and improvidently in the form the plaintiff had alledged.
Again, for not curing a horfe, the farrier pleaded; that
nom manucepit, he did not undertake to cure it For
negligently keeping his fire, the defendant pleaded, guid
itfe ignem Juum pradictum falve et fecure cuflodivity abfy;
bac, that he kept it fo carelefsly and negligently, that his
neighbour’s houfe was burnt for want of his care’s

SoMETIMES they would take the allegations of the de-
claration by proteftation, and then conclude with akind of
general iffue : as, in an aétion for deftroying a bond in<
trufted to the defendant to re-deliver on requeft ; the de-
fendant, protefling that he re-delivered it unbroken and |
untorn, for plea faid, thathe was in no wife guilty of the .
breaking and teasing of the writing obligatory~  Thus
were pleas in cafe conceived upon the principle of a jufti- .
fication, in the way of a trefpafs-pleading ; and it was only *
by a traverfey if ever, that the conclufion was pointed into
fomething like 2 full denial of the matter charged, !n:lhud

¥ g4 Hen, VIIL New Cafes, 6, * ®® Raftell's Entricy, 7.

2 &ﬂ'i Entries, 3. 26,426, 8. »
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the effect of a general iffue. It was an option in the defen-
dant in moft adtions, whether he would plead the general
iffue of not guilty, orngn affumpfit, as the cafe might be.

T aétion of debt continued in its former ftate, ex-
cept that it was broke in upon, and fuperfeded by the ac-
tion of affumpfit, as has alreally been thewn. In the old
law, this action had beld a (o of divifum imperium over
contracts with the action of'accompt, which alfo in like
manner with the former loft Lrunnd in proportion as the
affumpfit grew more into fafhion. The principal mdum-'
men to recur to the affionp/it infiead of thefe writs, wasb!
preclude the defendant from his wager of law : when,
therefore, a tranfaflion was fo circumflanced, that the,
law would not allow this privilege, there was no reafon
for going out of the antient track ; and if the cafe was
fuch as to be within the compals of thole remedies, it was
ftill ufual to bring debt.and accompt.

It therefore fometimes happened as fatmarly, that a
quetion would arife, whether debt or accompt was the
proper remedy in the matwer in queftion? A cafe of
this kind happened in the twenty-cighth of the Iung, which
furnifhed fuch topics as will give a very good idea of the
diftin&ion then made between thefe two adtions. 4. had
figned and fealed a bill acknowledging he had received a
fum of money to lay outat Roan in F;n,-nch pruens, and fee
thm fafely thipped. ;“H_pm tlus an of debt was

againft the g that the 315:-

nbn‘wcrcthefc Hew.chfwhmmé?w ﬁ
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for the buying of merchandize, it was clear if the mosey € I A r.
was not laid out that the action fould be accompt 3 both, ~ XXXv
for the money and the profit that had been, or might have m
been made by &eummg the money ;' for he was a receiver
and accountable, and no ation of debt Iay without a
contral®.  Thus, fays he, if] become debtor ta you for the
debt of 7. §. this does not make me liable to an aétion of
debt, for it is nudum paﬂum.\ Soif I bail to-you 20l. to
bailto B. ; here B. for the fame reafon, cannot have an ac-
tion of debt againft you. However, it mightbe queftion-
ed, whether the 5i/l would change the nature of the accompt
into a matter of debt ; but hé thought not; though he
admitted the force of fome common cafes : as wheve a
horfe was fold, and the vendee made an obligation for the
money, there the mature of the contralt was deter-
mined, becaufe he was bound to pay the money according
to the sbligatery werds in the bond : or where a judgment
was recovered ; for there the contralt was gone, being
_changed into a thing'of 2 higher nature. He admitted all
“ this ; but he fiid this was a different cafe ; for there were
in this Jill no. obligatory words, nor any thing that pur-
ported to be an obligation ; but the bill was merely a proof
and teftimony of the accompt ; and won ¢f faétum would
be no plea, as the altion was founded upon the receipt to
render accompt, and not upon the bill. He quoted a
fimilar cafe in the time of Henry VI. where a man
brought an action of debt upon a contract before the may-
or and recorder of London : the defendant there tendered
his law : the plaintiff (aid it was the cuflom of London,
thatif a man put his feal to a paper, teftifying a contract, ) _
he thould be oufted of his law- ;upcnwhichthede- .
fendant demurred, whether the iff had mot by this o -
plea abated his own altion ; and it wis adjudged by the
whole court that this well-maintained Ihc aftion, gnd did
mtalwrthtnﬂunoflhe contracl, but wase only
aproof and teftimony of the contrit. He admitted, in the

ci.l'sal.bar, that if the bill had gone on and faid, « if [

Ce 3 o & fdll |
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.f’t‘ﬁ’ < fail inlaying out the money, it thall be re-delivered o the
o o < « plaintiff;” the word % re-deliver” would have amounted
w. ¥ Vil to fomething obligatory, 2s had been adjudged in the time
. of Edward IV, But he thought this bill; as it had no
obligatory words, was only a proof of the canrrad, and

did not change the nature of |Effom accompt to debt,

Tazjuﬁlm who were of i contrary opinion, argued in
this way. They faidy that admitting there was no bill tefti-
fying the reccipt, yct by the ofiinion of all the books, it was
in the eletion of the bailor to have debt or accompt in fuch
cafe, ‘They fiid, it was ruled in the titne of Edward 11
that if moncy was bailed to another on condition that on
the bailee making affurance of certain land by fuch a day,
he fhould retain the moncy for ever ; -but on not doing
he fhould re-deliver it; ifthe condition was not performcd‘
he 'was either accountable or a debtor, at ﬁie ele@tion of
the bailor. Tt muft be the “fame, if money was given'to
merchandife with, or to bail over, as to give in alms ; ‘the
money in fuch cafes is the bailor’s, till it i¥'given a gz
1o the truft ; and he may countermand ‘the gift, and have
debt for the money. But Fitzjamer thought, in this
cafe, the property of the moncy was in the bailee till iv
vefted in ‘the bailor, by the rion-performance of the wruft.
They fuid further, that if money was bailed to one to keep
for the ufe of the bailor, and it was not contained in a bag
or box, detinue would not' lie, becaufe the money could not
bpi;llimﬁud ; but the party mighthave debt or accompt,

"They faid, " if plate was bailed o a perfon, and he altered
if,ﬂle bailor might have either detinue or an mhﬁ‘dfpoh
b . the cafe. ' They muﬁmﬁdthtstobm‘m
B {‘g{rq Edward IV, mm i :
flut the following ruled”
jre? n ﬁuéﬂv of mzﬁaﬁm
ﬁw I place; € v vendor did not perform the con~
mralt, ﬂd\nﬂuvmdeeh!ngah% , was obliged to buy
eofn cliéwhere 3t 8 grrs s ruled, that the
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vendee might have his action npnn:hecm‘e,and alfo debt, -C H AP
for the corn; but not detinue, hauufelhepmpeﬂyoould | e .
not be known : fo that they thought, in the prefent cafe, HENRY VIIL
it was very reafonable that the plaintiff fhould have his
option of two afions.
As to the bill, and the form of it, they faid, that if it was
in thefe words, “ this bill fwitncfieth that 4. borrowed
 yol.of B.” without any th\ag more, this would charge
the executors the fame as an obligation, and the tef-
tator would not havs been permitted to wage his' law
againk it. Any memorandum of owing money, or of an
accompt or an acknowledgment of a balance due, if fealed
and delivered as a deed, would be a good obligation in law,
Every man's deed was to be taken moft ftrongly againft
himfelf. ; : ;
Tuey th t that, in this cafe, the plaintiff could not
have accompt againdt the executors, becaufe they were not
privy to the tranfattion, and that debt was the proper re-
medy. They therefore affirmed the judgment ; and an in-
junétion which had becn obtained in chancery was likewife
diffelved ; fo that ¢his miatter was, in one fhape or other,
determined in three courts °.
WE have frequently obferved, that in debt, detinue, and
accompt, the defendant was allowed his law-wager in cer-
tain circamftances, but not in others. How this ftood at
prefent, and the manner of pleading in thefe a&ions, is
worthy of notice; becaufe we fhall fee afierwards that
this confideration had great influence in fettling the me-
thod of pleading in the new altions upon the cafe that were
fubftituted in their ftead. It was laid down, almoft in the
fame way as the law had been underftood for feveral years, .
that in detinue on a bailment by the hands of another, the *
ddwh:twgbtmge his law, decaufe he fhall not anfwer
uﬁwhmt,butodywh detinue : ﬂ:eramﬁadebc

* 2§ Hen, VIIL. D}U‘, 20, 118,
Cey © upen
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: upoﬁl';onm& by the hands ofmthcr ; though it.WQIM--

be otherwife in accompt by the hands of another: and the
reafon they admitted this difference in accompt was, be-
caafe the receipt might be traverfed ; fromy which we are
to colled, that it could not in the two former aélions °.
Again, Fitzherbertlaid down €his difference : where a man
came to the pofleffion of go%:y bailment, and where by
trover or finding. In the firlt cafe, he was chargeable by
force of the bailment only ; #nd if he bailed them over, o
they were taken from him, yet he was ftill chargeable to
hisbailor by virtue of the bailment. But if he cameto
them by trover, he was only chargeable on his pofleflion 5=
and if he was lawfully out of pofleffion of them before he.
who had right brought his aclion, he was not chargeable,
For this reafon, in detinue grounded upon a bailment, it
would be a good plea for the defendant to. fily'he found the
goods and delivered them to 7. §. before the action
brought ; and he might traverfe the bailment. Though
Shelley did not quite affent to this conclufion, yet he agreed
with him, that in many cafes the bailment was traverfable -
indetinue;; and he added, that the trever alfo ‘was traverfable
in fome cafes : but this was denied by Fitzberbert?. On
another occafion it was laid down by the fame leamnd
judge, that in accompt, on receipt by his own hands, even
though a deed was fhewn teflifying the receipt, yet the de-
fendant fhould be admitted to wage his law : the fame in de-
tinue; for notwithftanding the bailment was by deed, yet
the detinue is the caufe of aftion. To reconcile what
is here faid of detinue with what was laid down by Fitz-
&ﬂ'mm he muft be fuppofed to mean here a bail-
bythchandsd’umhcr and that I.hu,thnughpmql
by,g;ieed, might yet be difcharged bymguofhw,bg,
he was, Mu;wwbam here faid, only to anfwer
to the detinue. Thﬂ&ruluwill be found to govern the

® Vidantovol IMLgos,  +  Pag Hen. VIIL 13
‘::!3 Hen, VIIL 3, . %37 Hen, VILI, 22.

. plead-
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pleading in the new aftions upon the cafe, which have
Ju{ibeenmcnqmed ascommgm ﬂ:eplmeofdcunuean&

. debt.

THE :Itr.miou made by ftatute in the cri_m_iml l_aw
during this reign were very many and very important :
the determinations of the rts may be comprifed in a
fmaller compafs. There are fne which are worthy of ob-
fervation,

T re principle which goveshed the parliament in the
beginning of Edward 111.%s reign*, when they declared it
unlawful 1o kill an outlaw, feems to bave bad noinfluence
with that aflembly in a2 fimilar cafe at this time. In
24 Hen. VIIL, * it was agreed in parliament, that it was
nat felony to kill 2 man attainted in a prazmunire ; for, fays
the report, fuch alone is out of the king’s protelion, which
is the fame as if W was out of the realm and government of
the king ; though it would bc otherwife of onc attainted of
felony. .

- A MAN was arraigned upon an indiément for murder:
upon the trial, the jury found him not-guilty of the murder,
but guilty of homicide or manflaughter ; and the judgment

given in the king’s bench was, that he fhould be hanged.,

Another cafe of the fame kind was determined in the fame
way by all the judges. The reafon gwm by the report is,
that manfaughter is comprehended in murder®. From
this one fhould be led to conclude, that the precife mean-
ing of murder, as diitinguithed from other killing, was not
yet defined ; nor indeed did there feem to be any dire@ion
by which a line could be drawn, till ftat. 23 Hen. VIII.
had taken away clergy from murder with malice prepenfe ;
the form of which expreffion feems to 1mmd:g¢d:m
m@gkamummmﬂmpm& is certain
that, #Wa&,mwm as to
mlplmm;&ougiﬂn Riohphidyw

* Yid.ant, val. IL ! Bro, Cor.;397. ! Bro,Corom, 322,

393

CHA

e

The criminal
law,



o

CHA P,
r’ﬂ.ﬂ-

RY VLI,

" HISTOR Y OF THE

out by thns ftatute was not obferved by :hcm for fome
time, as we fhall again fee in the mgnd'qm Mary.

I¥ many perfons were conceriied in the commiffion of
an unlawful a&, and a murder was committed by one, all
were conftrued to 'be principals in the fa&. Thus, if
twelve or more went to do a robbery, make a riot, aﬂ'ray,
ot the like, and one of them §ntered into a houfe and killed
a man, the others were a!l pAncipals in the murder. Such
was the cafe of the Lord Dacres, who (together with Man-
tel and others) was executed, becaufe one of the company
killed a man as they were hunting together®. It was held,
that if a man was killed in joufting, or in play with fword,
and buckler, it was felony, notwithftanding it had been l&
the command of the king *.

It had been agreed by the juftices of both benches, ﬂ:u
in an appeal of murder the defendant {hould not be permit-
ted to plead that the deceafed zflautted hifn, and that he
killed him Je defendendo ; but {hould plead not guilty;and
give the fpecial circumflances in evidence ; and if it ape
peared fo to the jury, they fhould acquit bim. Nor
was he allowed to have this plea, with a traverfe of
the murder; for the matter of the plea was murder
(fays the book) : murder could not be juftified, and the
traverfe could not ftand when the inducement to it failed .
The way, therefore, was to plead the genesal iffue. A
queftion had arifen upon far. 31 Hen. VIII. which made
i high-treafon to poifonany one. A woman had poifoned
her hufband, and the heir brought an appeal of murder.
Tt was contended, that the lelfer offence was merged in the
ymu,adm that an appeal nddmthe;:nﬂb
w was held by the court =,

1 Some queflions arofe on the mnfhmy Inth
tghlmthr*dﬁtking,xwmnddbyﬂ
mmw lﬁﬁpmm if ‘a man took pea-.

'K .Ia . 34 Hen, ﬂil.lu(hr 3%, T New Cafes, 21.
-:w.cw 234, * 31 Hea. VILL, Dy. 0. g.

cocks,
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cocks, that were tame and domeftic animals, it was felony. CH AP

The opinion of E’tm&drhrf and Englefield was, that it was i 7

no ﬁ:iany 3 becﬂ tbey were firae nature as much as m

* doves ina dove-houfe ; and if the young of fuch doves were

taken, it was no felony. The fame of herons taken out of

the neft; of fwans, bucks, hinds, which were domefticated ;

or hares taken out of a garderflfurrounded witha wall ; the

fame of a maftiff, hound, or fp2Nel ; or goMhawk reclaimed ;

for they were more for pleafure than profit; which was

the cafe with a_peacock. 'Tticy agreed, that fruit taken

from atree, or the cutting of trees or corn, was not felony ;

though it would be different, if they were before fevered,

However, Fitzjames and the other judges werz of opinion,

that peacocks were of the fame nature with hens, capons,

geele, or ducks, of which the owner had property, they

having animum revértendi, unlike fowls of warren, as

pheafants, partridges, and conies, of which it was clear no

felony could be committed ; fo that it was atlength agreed

that felony might be committed of peacocks ®. A quef-

tion arofe upon the ftat. 21 Hen. VIIL c. 7. concerning

fervants embezzling their mafters’ goods. It was ufked, it

a perfon delivered an obligation to his fervant to reccive

the money due upon it, and the fervant received and went

away with it, converting it to his own ufe, whether this

was within the meaning of the ftatute ; and it was thought

not, becaufe no goods were delivered, an obligation not

being a valuable thing, but a chofe in aftion.  And

Englefield faid, if a perfon delivered to his apprentice wares 3

or merchandize to fell, and he fold them, and went away

with the money, this was not within the flatute ; becaufe

hh&&ambyd}edehnryafhismaﬁcr,m:did a

hego away with the thing delivered to him. Yetif one of o
mdehmmygoodsmmher of my fervants,

: Wbe confidered as my delivery ; and if he gmnf

* 43 Hea VIIT 3.
. with
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ﬁ-‘%’- with them, it is within the flatute. And.FMm"mm
m_', to have doubted whether obligations might not be confi-
viil. dered as goods within the a& ; for a g omnia bona et

catalla would pafs all obligations *. '
’ I the pragtice of juftices of the peace was agrecable
" to. what was laid down fok law in our courts, they muft
have been of very little uf? in affifting towards bringing
offenders to juftice. Upén a jultification under the war-
rant of a juftice, in 14th of, the king, it was faid by Firz-
berbert, thata juftice of the peace could not make a war-
sant to take aman for felony, unlefs he was before in~
dicted.  Brudnmel, the chicl-jultice, aflented to this ; but
faiid he might make a warrant for keeping the peace.
Broaoke {aid, that the juftice could not cven take one for
fufpicion of felony, unlefs upona fufpicion of his own 3
much lefs could he make a warrant for that purpofe. But
they all agreed in holding the officer juftified ; for a juftice
being a judge [of record, and having a feal of office, the
bailiff was not todifpute his suthority, but give obedience
to the command of the warrant, and execute itS.  After
all, it fhould feem that a warrant for the peace, which
the judges here pronounced to be lawful, might, without
any ftrained Action, be iffucd againft felons, and anfwer

. all the purpofe of apprehending for felony.
Situi THE old debate upon the locality of trial was not yet
two couaties,  Guicted. A man died in the county of Cambridge of a
ftroke he had received in another county, and the heir
brought an appeal in the. Mn:y of Cambridge. The
court of king’s bench opmion, that the ]uny
fhould come from both , according to a cafe in
- the time of Henry VIL - Upon this, it was obferved by
“dhe clerks, that if aman died in London of a ftroke re-,
ceived in Middlefex, the trial, according to common prac-.
tice, wis by a jury of Middlefex.  The court faid that

* 36 Hen. VILL, Dyer, s, . ¢ 34 Hea. VIIL 36,
t*“' ' e “
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was a different cafe, becaufe London and Middlefex could
not join . In thefe cafes no nifi prius ufed to be awarded,

. butthe jurors' countics were obliged to come upto

iy

the king’s benéh. A fimilar queftion had arifen, a few

before; on anappeal for a robbery. The robbery
was laid in Wiltfhire, and procurement and abetting
in London: the appeal was lought in Wildhire againft
the acceflaries, and it was obj to for that reafon. Af-
ter much argument on both fidgs, the opinion of the court
was, that the appeal fhould abate, © They laid it down as
an eftablifhed pointof law, that where the tort commenced,
there the adticn thould be brought.  They admitted, that
where goods were taken felonioufly in one county, and
carried into another, the appeal might be in either, becaufe
the property was nevg divefted out of the poflefior; but
it was otherwife where goods were {o taken by a trefpaflor,
for there the property was in the trefpafior by the taking,
and divelted out of the owner; fo that the aftion muft be
in the firft county, where the trefpafs was alone committed.
They put the cafe of a ftroke in one county, and the death
in another 3 but faid, that in this cafe there coald not be a

‘trial in both counties, becaufe thofe of London could net

join with foreigners, as had been laid down in the former

~ cafes. The offence of the acceflary was therefore confi-

dered fo feparate and diftinét from the other, that he was
to be proceeded againlt where he committed his crime.
Tir above were inftances of joining juries of different
countics, where an appeal was brought, and the iflue was
to be tried. But we find it lud down, generally, that

not only an appeal, but an indictment, might be brought m
cither county, where the goods were ftolen inone county,

and carried into another f, apon the ground of its being a
felony'in both counties.  The above cafe of the acceffary,
mmmmwmmw

" 4 32 Hen.VIIT. Dyer, 46. 8, f ukﬂﬂ- Now Cales, p. 73.
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of ftealing and killing in two countics, which were not
fettled to the mind of every lawyer, oceafioned an adt in -
the next reign, ' which has direéted how trials ﬂ:midh ;
had in fuch cafes in future.

Wik the king and parliament were engaged in' deu
ftroying the Pope’s authority, the jurifdiction and praclice
of the ecclefiaftical court not lefs queftioned by all
ranks of perfons. The proceedings for herefy were car-
ried on with fuch zeal as to ke open to much odium, and the
courfe in which thofe matters were conduéted, was thereby
more expofed to obfervation and eenfure.  “1he branch of
the ccclefiaftical praélice which was viewed with moft
jealoufy, was the proceeding ex officio. This method of
profecution was confidered by the common-lawyers in no
better light than an abufe of all law and juftice. 1t was,
on the other hand, defended by the authority of preferip-
tion, and upon grounds of expediency. Thefe topics were'
very fully difcufled in print by perfons of ability and emi<
nence. ‘The chicf of thofe who entered into this contro-
verfy, were St. Jermyn, and Sic Thomas More ; the for-
mer carrying on the attack, whilft the latter defended ﬁ&
eftablifhed order of proceeding.

O the one hand, it was complained, that perfons were
brought before the fpiritual judge for herefy, without know-
ing who had accufed them ; and were thereupon oh‘l;ged, \
fometimes to abjufe, fometimes to do penance; or pay
great fums for redemption thereof ; all which grievances
were afcribed wholly to the judge and officers of the court,
who were the only perfons vilible to the parties fuffering:
1t was contended to be 2 heayy oppreffion, that a perfon
. brought ex gfficia before the ordinary, under fufpicion of
herefy, fhould be compelled to purge himfelf at the will of
the ordipary, or be accurfed ; which was, ina manner, in-
fifting a punifiment without proof, or without an offence.

In aofwer to this it was urged, that if convening he«
retics ex officio was no lopger to be pratifed, and no courfc

> was
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was to be taken but that of a'formal accafition; it could € B
not be apeﬂo&*@lt‘pwﬁmnhu"&oﬁld ‘ever be made for -
. berefy.  Many, faid they, will givefecret information to m
a judge, who would not dare to ftund forth as parties t0
accufe ; and, if brought againft their wills as witnefles, . o
mﬂrmblymglr’glweﬂ + 'this might be obferved
not only in herefy, but in Nelonies, and other crimes.
They adduced inftances from the practice of the common
law, equally hard on an innocent perfon, and fimilar with
this proceeding.  How often, fays Sir Thomas More,
do the judges upon fulpicion award a writ to enquire of'
what fame and behaviour a man is in his' country, who
lies in the mean time in prifon till the return? 1f he be
returned good, thatis, if he beina ma.nncrpurgcd, then
be is delivered on paying his fees; if he is returned
naught, then he is bound to his good abearing. The
fame where'a man was indicted, and no evidence was gi-
ven openly at the bar, as many times happened ; for the
indi€tors might have evidence given apart, or might have
heard of the fat before they came there ; and of whom
they heard it, they were not bound to difclofe, but rather to
conceal, being (worn to keep the king’s counfel, and
theirown. In fuch cafe, who is to tell the prifoner the
names of his accufers, to intitle him to his writ of con-
fpiracy? Je is in vain 1o fuy that the indiflors were his ac-
cufers, and them he knew, for he could have no redeefs
againft them for his undeferved vexation.  And if it was'
faid, that the proceeding of thefe twelve men, without :
foexcepticn than that of 2
ceflor anfwers, that in his
experiencg he never faw the day, but he would as well truft
the truth of one judge, as. oftwojungs He thought
bercfore  right conduetin judges, without any open
formation, but mndzangmml:ﬁmodt or fecreg in-
mana,.mﬂni, as they frequefltly did, a troublefome
man 10 his good abearing. . - Asud he fays himflf; that he,
o o While
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while chancellor, had often put perfons out of the com-
miflion of the peace on fecret information.

~“Uron the whole, when it is confidered that herefy was
the firft offence given in charge at every feflion of the
peace and of gaol-delivery, and in every lect throughout
the realm, and no profecutiops are there inftituted, it feem-
ed probable, that without fne fecret proceeding like that
ex gfficio, the crime go intirely without punifh-
mentF.

Sucu were , the argumcnts for and ngmn& this
point of ecclefiaftical jurifprudence, which, notwithftand-
ing all oppofition and animadverfion, continued to main-
tain its ground.

Henry VIIL was 2 man of fome learning, and difco-
vered no fmall degree of induftry on fubje&ts where he had
much interefted himfelf : this appears by his book againft
Luther, of whichit is gencrally agreed be was the author.
He gave fome attention to bufinefs. The preamble and
material parts of the bill for empowering him to ereét the
new bifhoprics, were drawn by the king himfelf; and the
firft draught of it is ftill extant in his own hand. There
are likewife fome minutes of his relative to the bifhoprics
be then had in contemplation to ereét ®.

Turo’ the whole of this prince’s reign, he feems to
have enjoyed the full gratification of his ablolute will and
caprice. A concurrence of events had produced a ftate of
things which enabled him, beyond the example of any of
bis predeceflors, to tyrannize over all ranks of men, and
over the laws themfelves ; or,yhmﬂmmnotﬁfe, to
caufe fuch laws whwumuﬂwmtanﬂ hg‘m-
“ mate every aé of power. ,

THO’ the parliaments of this king were. whu‘ ;
commands in moft points, yet in the article
he fometimes met with aiﬁppnm In conﬁdmuou.

. nrmmnsw-dl. 997.995. 1083, * Mldenl-lc",
perhaps,
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endured this with patience ; never failing to try ail means ‘__m,w
of keeping on good terms with an aflembly which hewas HE
generally able to make ths inltrument of his defigns. -

Iy the xath year of his reign he iflued privy-fealsy de-
lmodlng loans. He mnel%:s fcheme of arbitrary taxa-
‘tion.ftill further; he publifged an edicl for a general tax,
‘which, however, he ftili calltd a loan; and under that
pretence levied 5. in the poyid on the clergy, and 25: on
the laity. In the fame year; when a parliament had been
called, and they nad made him a grant payable in four
years, he would not content himfelf with the terms the le-
"giftature had preferibed, but levied the whole in one year'.

Nort content with this; about two years after, he iffued
commiffions into every county, for levying 4s. on the
clergy, and 3s. 4d. on the laity.  But finding fome refif-
tanee to this attempt, he thought it advifible to fend let-
ters to every county, declaring that he meant no force by
this impofition, and that ke would take nothing but by
waty of benevolence.  Mean while the courtiers ventured to
contend, that the farute of Richard ITI. againft bene-
volences, as it was made by an ufurper and a faltious
parliament, could not bind an abfolute monarchy who held
his throne by hereditary right.  The judges went fo far as
to affiem, that the king might m& by commifiion any
fum he pleafed &,

Whex dofrines like thefe were phoplcrmd ﬁp@»ﬂl-
thority, the lms was encouraged in renewing at different

zn‘luﬂ:ﬂi itrary taxes. &T‘?‘;onfcdcommomwgu
fo emonfirating, that twice pafled adls for
dﬁmmgek:nghdrmtrmbxa .

5 in the lait of whlth g.? inferted mr.,

lii-i;'ili_:‘t-_&_.d;_. 'n;na s_:, , 'M.a;.

.-...-_L- L. Norwrra-
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3 CHAP NoTWiTHSTANDING thls :njuﬂtlce, he fuccoeded the
s A fame year infoliciting new loans. Befides this, he enbanced
VSREBRK k. e pAce S ooM and fibver, -ander-Brotends that v Bioald
" 1ot be exported ; he coined bafe money ; and appointed
. 3 commiflioniers to levy abenevolente, which was by nomeans

unfruitfl.  An alderman of London, not contributing
according to the expe&ations jpof the commiffioners, was
inrolled as a foot-foldier for thik Scottith war ; others were
imprifoned: fo that the king, by his prerogative, exercifed
an abfolute controul overthe perfons and property of all hil
fubjedts™.

ArL this wasowing to the tamenefs or ignorance of
parlizment : overawed by the firmnefls of Henry, unac-
quainted with the extent of their privileges, and the prin-
ciples of the conftitution, they were unable to afford the
people any prote@ion. The following is an inftance how
little notion they had of a legal government. The duty of
tonnage and poundage had been voted to former kings for
life; but Henry levied it fix years without any renewal of
that grant to himfelf : and though four parliaments had fat
dusing that time, none of them complained of this as an
mfrmgemcnt on the contrary, when they paffed ftat. 6
Hen. VIII. c. 14. to give this tax to the king for l'tfc.
they complain that he had fuftained loffes by thofe who had
difravded him of it

I~ the fume way muft we account for dmtcnraordm
flatute, by which the parliament ordained, that the king’s
proclamations wwwmmﬁrm of‘;:‘::'s‘ To ﬁ:mr.
the execution of &ﬁ aa, another was
appommg ‘that auy nine counteliors ihou!d 5"?1,%

a‘nd'_
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TuE authority given by ftat. 28 Hen, VIIL. c. 17. may C:& P
be reckoned among the fingular aggrandizements of royal | ____
aqlwmy in this reign.  That ftatute enabled any one in- HENRY VL
heritable to the crown, as limited¢by Henry VIIL. to re-
peal, after his age of twenty-four years, all ihuml to
which he had confented befgre that age.

Thus reign affords magy inftances of ewaordlmry
power exercifed as well by fubjects as by the king. In the
gth year of his reign, the king procured from the Pope
the legatine commiffion for Wolfey, with the power of
vifiting all the clergy and monafteries, and that of fuf-
pending all the laws of the church during a twelvemonth .
“This was 4 great authority ; and Wolfey, to fecure the
execution of it, eftablifhed an office, which he called the
Legatine Court. This new court exercifed certain cenfo-
rial powers, not only over the clergy, but alfo over the

- laity. It enquired into matters of confcience ; into caufes

of public fcandal ; into conduc?, which, though out of
the reach of the law, was contrary to found morals, The
cardinal went further, and affumed the jurifdiction of all
the bifhops' courts, particularly that over wills and tefta-

“ments ; healfo prefented to priories und benefices, difres

garding all rights, whether of election or patronage.

Tuk courts of law gave the firft blow to thefe great
powers.  Allen, an inftrument of the cardinal, who ufed
to fit as judge in this courr, was convifted of malverfa-
tion; and the legate thenceforward thought proper to be
more cautious in difplaying bis judicial authority.

“Tue new prlhtmentof Vicar-General, conferred on
Cromwell fome years after, delegated to that officer the
Hog&whdelMymthedmrcb, as fupreme head ,
thereof.  "This, tho' not fo extenfive as thnezerclfnaby
Wﬁuﬁ in the hands too of a more difcreet mgn, was
yet s nrym{huun, ‘and hemgcmwd for thqpur-

!lup.wl.l\’ 15
by Dd2 pofe
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pofe of making rigorous inquifition into the flate of the
religious houfes, gave Cromwell an unlimited fway. At

vm one time he publifhed, in the king’s name, an ordinance;

retrenching many gaififul fuperftitions; abrogating many
of the popifh holidays, ordering incumbents of parifli«
churches 1o fet apart a conﬁ rable portion of their in-
comes for repairs, for mai jng exhibitioners at the uni-
verfity, and the poor * 5 all which he did mmm
tion of parliament or convocagion.

.As if every confideration and every article of H!'t dﬁ
to depend on zrbitrary willy the king had appointed & com-
mifion, conlifting of two archbifhops, feveral bifhops;
and fome doclors of divinity, tochufe; among the variety
of tenets then promifevoufly heldy a form of religion for
the kingdom., T'hefe commiflioners had not made much
progrefs in. their undertakings when the parliament, in
1541y made an adly ratifying all the opirions which they
thould thereafter agreeupon with the king's affent; pro-
vided only, that they cftablithed nothing contrary to the
laws.and Ratutes of, the realm *.

1¥ Henry was regardlefs of law in clevating and main-
taining his minifters in extraovdinary authority, he was
equally void of juflice in animadverting on them. Wolfey,
by exercifing bis legatine authority, had incurred the fta-
tute of premunire. . Tho’ this was by the procurement of
the king himfelfy and had been acquicfeed in by the parlia-
meat and nation for fome years, he did not feruple to fuf-
fer a fentence of premunire to pafs on the urﬂiml , bue
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ment. Toavertthe king’s refentment, they voted him 3 € K A .

great fum of money, made their bumble fubmiffion to him,

acknowledged him to be the protector and fupreme head of HENRY VILk ;

the church and clergy of England; and for thefe conde~
feenfions obtained a pardon *.

- Tue houle of commons now grew apprehenfive that
they allo fhould be obliged to purchafe a pardon for their
fubmiffion to the legatine authority. They therefore peti-
tioned the king for a remiflion of this offence to his lay
fubjecis ; and fome time after a general pardon was iflued
for all the laity *. ;

Trus did the king himfelf encourage and promote a
breach of the law ; and afterwards tura the delinquency of
his fubjects to his own emolument.

Hexry was not contented with this fovereign dominion
over Jaw and juftice ; he attempted to govern impoffibili-
ties, and reconcile the plaineft abfurdities, by means of the
omnipotence of parliament. It being thought proper to
make fome alteration in the oath againft the Pope’s autho-
rity, certain oaths were devifed, more comprehenfive and
precife, to be taken in future; and by the fame ftat, 35
Hen. VIIL c. 1. it is provided, that they who have already
fworn the former oaths, or any of them, fall take and
oficem it of the fome ¢ffiél and force as tho’ they had fworn

" his : thus the taking of one oath is made by aét of parlia-
ment equivalent to the taking of another, In the fecond
-at of fucceflion, ftat. 28 Hen, VIIL. c. 7. feét. 24, there

" 'is a repeal of the former a&t of fucceffion ; and the cath
taken under it was now to be difpenfed witii ; the following
‘words were therefore added tothe new cath : «“ Asd in cafe
& any other oath be made, or hath been made by you to ayy
S8 perfon, that then ye are to repute the fame as vain and
- % gnnichilate,”” The like claufe was added to ghe oath in

" which the Pape’s luhomywa renounced, whickywas or-

o !Fl_ﬂhﬂ.ﬂ 106. s Ibid, 107,
foAn .. . Ddj dained
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daified by ftat. 28 Hen. VIIE c. 10. and the like was in-
ferted in the fecond cath abovulluded mﬁozmmnﬂng

RY var tbe Pope’s authority. x <

“/Ir we are to judge of the gennl ndwmﬁratim of cria
minal law in this reign, from the trials that have come
down to us of eminent perfons, it appears that the lives of _
the people were entirely in the ‘hands of the crown. A
trial feems to have been gothing more than a formal method
of fignifying “the will' of the prince, and of difplaying
his' power to gratify it.  The late new-invented trea-
fons, as they were large in their conception, and of ‘an
infidious import, by giving a fcope to the uncandid mode
of enquirythen practifed, enlarged the powers of appd.
fion beyond all bounds.

Tue cafe of Sir Thomas More is a ftrong inftance how
little anxiety there was to cftablith a capital charge by
plaufible proofs, and the little probability there could be
of efcaping conviflion. It had been made treafon to en-
deavour to deprive the king of his titles : the title of Head
of the Church had been conferred on him by parliament;
fo that a denial of that title was treafon under the new fta~
tute, After an imprifonment of near fifteen months, Sir
Thomas was brought to 2 trial for this offence, The in~
di@lment was fo long, and charged fuch a variety of mat-
ter, he faid, he tould not remember a third part of what
was objected againfthim. They then proceeded to proofs,
His examination in the Tower by certaip lords, was con=
{idered as evidence fufficient to fupport the charge ; tho'
it amounted to nothing more than a refufal to anfwer or
difcufs fuch queftions as concerned the King's or Pope's

: mor was ittill afier he had entered on his de~
fence, that Mr. Rich (afterwards lord Rich) and fome
others were examined vivd voce. Upon fuch evidence he
was cquvifted; to the entire fatisfaction: nffnm
who prefided ; and who emphatically exprefled his appro-

‘bation
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bation of the verdi@ in the words of the famous Jewifh ma-
giftrate, Quid adbuc defideramus teflimonium, reus off mortis”s

Twre ouly charze againft Anna Boleyn which was fup-
ported with the leaft degree of proof, was, « that fhe had
“ affirmed to her minions; that the king never had her
“ heart ; and that fhe had. faid to.each of them apart,

" ¢ that fhe Joved him betterthan any perfon whatfoever.”
This was beld a flandering of thg king's iffiee begotten bew
tween the king rand her 3 one of the new-made treafons,
and, what is very remarkable, defigned originally for the
protection of her own chara@er, and of that of her progeny®.

Lorp Surrey was inditted of treafon. We are igno-
rant what was the tenor of the indiétment ; but the evi-
dence againft him was, that he entertained fome Italians
inhis houfe, who were fi/pecied to be fpies ; that a fervant
of his had made a vifit to cardinal Pole, in Italy ; and that
he had alfo quartered the arms of Edward the Confellor 5
one of which was thought {ufficient evidence of his keeping
upa correfpondence with that obnoxious prelate ; the other
was judged an indication of his afpiring to the crown;
though he and his anceltors, during the courfe of many
years, had donc the fame, and were juftified in it by the
authority of the heralds, Such were the fadls upon which
this accomplifhed nobleman was conviéted by a_jury, and
was accordingly exccuted *.

In the criminal profecutions of thefe times, there are
two things worthy of obfervation : firt, the flight faéts
which were confidered as proofs of a charge ; fecondly,
the flight evidence which was aliowed to eftablifh thofe
ﬁ&s an obfervation which may be made as well upon

at common law, as upon the more decifivg
myd' condemning perfons in parliament.

Fae favourite way of proceeding agmu&ﬁuepmlﬂu
was by bill of attinder. Tlm extraordihary Jud;nent

.!lu.!'u.nlt. :Kmlwl.n’:”. * 1bid, 214,
. Ddy = was

497
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Bills of uttainder.
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was reforted to according to the occafion ; either to can-

firm 2 fentence already pafled in fome court of law, orto
1. eufure the deftrugtion of fuch as might pofiibly: efcape by
the opennefs of 4 common-law wial,  Thus the (entence
againft Emplon and Dudlcy, upona flimfy charge of trea-
fon, was.confirmed by bil of attainder ; as was that againft
the marquis of Lxeu:r, the lords Muntacutt., Darcv,
Huffy, and others, who bad all been formally tried. Thefe,
as they fucceeded a r.e;::,uLn;‘l trial and condemnation at

law, were not fo exceptionable as the attainders of Sir
Thomas More and bifhop Filher for mifprifion of trea-
fon ; which, perhaps becaule a cafe that did not extend
tolife, theyventured on without the examination of wit-

niefles, or bearing them in their defence. On the other
hand, in a capital cafe, the Maid of Kent and her accom-
plices were all examined in the ftar-chamber, though
not in parliament, before the bill of attainder paffed upon
them®. This examination of witnefles in the flar-cham-

ber was probably in order to try the firength of the evi-
dence, and to determine in what way to proceed ; though
we do not find, that the refult of fuch examination was
always laid before parliament to enable them to form a judg-
ment on the propriety of that to which they were called
upon to affent. The privy-counfellors had taken their refo-
lution ; and if they were fatisfied, the houfes feldom con-

cerned themfclves as toany further enquiry.

Tre attainders in parlizment which we have hitherto,
mentioned, were carried through with mederation and

juftice, compared with thole which followed. In the
2gth year of his reign, Henry introduced a new pradtica
of atminting perfons.  The countefs of Salifbury had be-
w*ememe‘lyobmm to him, on account of her fon,

wﬁmll’ole.-ml nothing was more defired by Heary
_ off. Various accufations were framed.
er ;- that fhe hindered memdmgomeuwiu.

* Bomn, Ref. vol. I 146.
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flation among_her tenants ; that, {he procured bulls.from
Rome, which were faid to be found in her houfe ; and

409
ca;a

. that fhe kept wp a treaionable correfpondence. w:th,hﬁm

fon. Thele charges, however, could not be fufficiently
proved, might-be invalidated by her, or would not. reach
her life. This determined the king to procure her deftrucs
tion in a more decifive and fummary way than had. been
hitherto ufed. . For_that purpofc _be fent Cromwell to
confult the judges, whether the parliament could attaint
perfons who were forthcoming, without trial, or citing
them to appear and defend themfelvesS. The judges
anfwered, (hat it was a dangerous queition ; that the high
court of parliament ought to give the example to inferior
courts of proceeding according to juftice ; no inferior
court could at in that arbitrary manncr, and they thought
the parliament never would.  But being required to give
a more explicit anfwer, they faid, thacif a perfon was at-
tainted in that manner, the attainder could never after-
wards be brought in queftion, but mult remain good in
law. As Henry did not want his judges to determine
how juft, but only how cficital this proceeding, fo con-
dufted, would be; he was fatisfied with their anfwer,
and refolved to avail himfelf of it againft the countefs.

A w11 was brought into ‘the houfe of lords to attaint
‘her of treafon.  The only thing like proof before the par-
fiament was, that Cromwell fhewed to the houfe a ban-
ner, on one fide of which were embroidered the five
wounds of Chrift, the fymbol chofen by the northern’ re-
bels; on the other fide, the arms of England ; which
banner he faid was found in the houfe of the countels. This
‘mmnﬁdemduxnevidmeeﬂmapprovihgthurebdﬁ&n

Frerees others were attainted in the fame 2&t ; fome®
pllhtn, who were friars, for faying, % that venomous
“‘&:ﬁsmﬂnbiﬂmpaf Rome was fupremeshead’ of the
# church of England ;™ others for treafon in generdl, no

* Hum. vol. 1V, 198. /
o particular
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particular fact being fpecified. There is no appearance
that witnefles were examined againft any of them ; if they
were, itprobably paffed in the ftar-chamber, for none are .
mentionedin the Journals. Thehafte with which this famous
bill paffied, is not, of all circumftances attending it, the leaft
remarkable ; it was brought in the 1oth of May, was read
that day the firft and fecond time, and the third next
day. In the fame year, the abbots of Reading, Colchel-
ter, and Glanftonbury, were in like manner attainted of
treafon by bill %,

A¥FTER the precedent had been introduced, they went
on through the whole of this reign attainting perfons in a
fummary general way ; the number of which attainders
it would be tedious and difgufting to recount. The moft
firiking inflance of thefe was, when this engine of ty-
ranny was dire(ted againft the man who, from his devot-
ed attachment to Henry, firft brought itinto ufe. Crom-
well, in the next year, was attainted by bill, without trial,
examination, orevidence. Theduke of Norfolk was, in
the latter end of this reign, attainted in the like manner,

NumEROUS 2s were the attainders for treafon, both by
bill and by common-law proceedings, thefe did not fhed
fo much blood as condemnations for herefy. The kind
of exccution for this offence is initfelf (o horrible, and fuch
feenes were fo often repeated, that it would be irkfome,
aswell as befide the purpole of this work, to do any thing
more than juft allude to them. The ftatutes lately made
refpefting religion and the king's fupremacy, had laid
many foares both for proteftants and Romaniits, that dea
feemed to prefent itfelf on all fides. The mlﬁnﬂcoqn-
dition of the people can hardly be better defcribed than in.
thphfewm of a foreigner at that time, wbowmaku.
 thatethafe who were againit the pope were bwm,uuf
h:mmm&rh;mmhugd" k2 e o

SBurn. Ref. val, L 342 * Ibids 343, where many are mentioned-
< , Ir
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17 is more to our purpofe ta obferve, that among the
pains inflicted on the unhappy fufferers for religion, them
. are twe rémarkable inftances where torture was ufed.
We are told, that the elegant and good Sir Thomas Mm
was {o inflamed with religious bigotry, as to fend forto his
own houfe a Mr. Baitham, a gentleman of the Temple,
whofavoured the new opiniops ; and becaufe he refufed
to difcover others who agreed with him in his religious fen-
timents, the chancellor ordered, him to be whipped in his

ence ; he afterwards fent him to the T'ower, and there
he himfelf faw him put to the torture .

It is alfo related?, that the chancellor Wriothefley,
having examined Anne Afcue with regard to -the patrons
fhe had at court, and fhe refufing to betray them, he or-
dered her tobe put to the torture, which was executed in
a very barbarous manner : he flood by while it was per=
fommg and ordered the licutenant of the Tower: to
&retl:h the rack farther : but he refufed, notwithtanding
the chancellor’s menaces ; who, upon that, put his own
hands to the rack, and ftretched it fo violently, that he al-
moft drew her body afunder .

Loxc and barbarous imprifonment was among the
fulferings of unhappy delinquents. = We are told that the
aged prelate bifhop Fither, being ftripped of his bithopric
and every fpecies of property, was confined in prifon above
a !wdvemonth, with fearcely rags enough to cover his
nakednefs .

W fhall now confider thelegal documents of this- mga 3
the firft of which are the ftatutes. The &atntuqum
this reign to aflume a different appearance from that which
dly had before borne, but fuch as they have continued in

ever fince. ‘This difference corfifted as well in the lan-

wﬁiﬁy&, as in the form of them.  We haye be-
[~ . F'.
‘ﬁmiwl.ﬂ‘. : Bl asher i RK
¥ Fox vol. 1. ?s’. ey T ~
P’ 'L SF L. 3 ﬁ!!t
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CH AT forefoen, that.all the adls of one feflion were fireng = ze-
XXX, iher ac chapters of one flatute, with one general title pre=
ER\' viiL fixed to the whole; but in the fifth year of this king it firft .
becam.e the caftom to puta diftinét tide toevery pamcuhr

chapter of the flatute *.
A mzmarkapLe circumftance of the flatutes of
Henry VIILL. is, the prodigious length to which they run,
The firft of thefe long ftatutes is ftat. 25 Hen. VIII, <. 5.
concerning the probate of wills ; and from that period, the
Jegiflawre feem invariably to have indulged themfclves in
the fame prolixity. To this they were perhaps tempted by
the fubjecte which came under their confideration, and
which required very multifarious provifions; fuch as the
reformation, the fucceffion, the poor laws, the revenue, and
other matters, Whatever was the objeét of parlismentary
regulation, was ftill treated with the fame” abundance of
provifions and profufion of words. The great motive to
this new manner of drawing ftatutes, feems to have been
an extreme anxicty, that the meaning of the parliament
fhould be intelligible and clear, beyond all poffibility of
queflion or cavil.  To effeét this, an adt was ftuffed with
nitmerous claufes ; and the whole compafs of language was
ranfacked for exprefiions to define and fix the precife in-

tention of cach,

_Ax a&t was generally introduced wish a_long and em-
phatical preamible, opening the occafion and abjedt of it,
by cnqmcmmg the evils and their propofed remedies.
I l}:% h before in wle, were now much
foller than fwrlx enadting claufe was conocived
gmmmmmwﬁhhwﬁn. ~and by 2 feries of

* exprefions, of a fimilar or {ynoaymous import, to ﬂmu




ENGglL1 $=1’4- LAW.

wa«m&.awm

. As this confidersbly encreafed tbelmgﬂxaﬂh:umi's FENTY Vi

allo rendered them verbole, pcrplcxod, and tedious. Thc
fenfe, involved in repetitions, is purfued with pain, and al-
moft cicapes the reader ; while he is retarded, and made
giddy by a continual recarrencg of the fame form of words
in the fame endlefs period’. This folicitude to enfure
their meaning has in fome inftapees carried the patliament
fo fary as to heap one provifo upon anather, and ometimes
to infert the fame claufe twice over®, Not content with
the aid derived from a multiplicity of words, and from repe-
titions, to prevent mifconftructions; the parliament in one
fatute,upon a fubje of a dclicate pature, added the follow-
ing remarkable claufe : « And be it finally enaiied, by the
¢ euthogity «aforefaid; That the pﬂ:!’cnt afly and every
% claufe, articley and fentence comprifed in the fume, fhalf
% be taken and accepted according to the plain words and
& fentonces therein contained, and £:31 not be interpreted
& nor expounded by colour of any pretence or caufe, or by
 any fubtle arguments; inventions; or reafons, to the bin-
“ drance, difturbance, or derogation of this aét, or any
% part thereof 3 any thing or things, 3¢t or adls of parfie-
“ ment herztofore made, or hereafter to be had, dong, or
“ made; 1o the contrery thereofy notwithftanding © and thar
“ every adt, ftatute, law, provifion, thing and things, here-
“ tofore hrd or made, or hereafter to be had,done, or madey
“ contrary to the effe@ of this {tatute, fhall be void, and
% of no value nor force * =z claufe; which s, at onee, ain
inftance of the concern und jealoufy felt by the parliament
“on this fubject; and an example of that kgiﬂ!b%llngﬂlp

Mwemebuen)uﬂ'mmrhng; A .
fv%mabmn, 34 a0 335 Han, P %

of (bt 9.5 Hep, VIIL . 24, ™S 3§ Hen o 1

L2 Vid, fe. 8 and 34 0f tat. 21 Flen. fel 3 4
'!I_lm.rg.ﬂﬁﬂ.gxndurwfﬂa. '
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legal precifion, is evinced, from its being adopted mu
ViIL about the fame time in deeds of conveyance ; where .

find the like tedioufnefs of phrafeology, and a firmilar mul-
tiplicity of covenants and provifos. The fame peculiarity of
language has continued ever fince in both.

Wirs all this precifion in wording the contents of an
alt, they feemed to pay no “attention to the title, but to
abandon that to chanceongnomm to prefix ; the tite
feldom conveying any ideaof the defign or contents of the
ftatute, and often being grofsly incorreét.

Tue Reports of this reign are contained in the Year-
Baoks, and in Dyer 3 with fome fcattered cales in Keilway,
Fenkins, Moore, and Bendec 5 and towards the end of the
reign in Leonard.  The Year-Book is a very feanty one,
compared with thofe which went before ; owing, probably,
toperfons being nolonger encouraged with a ftated appoint-
ment to execute this tafk. It contains only the 12th, 13th,
14th, 18th, 1gth, 26th, and 27th years ; and there ends this
famous collettion of Reports called the Year-books,

Peruars, fince a tafte for all kinds of learning had
begun to prevail, the opinion of this eftablifhment of re-
porters was altered, and it was thought more advifeable to
truft to the general inclination difcovered in private perfons
to take notes; who, probably, from a competition, would
do more towards rendeung this department perfec and

‘ufeful, than any temptation from a fixed {alary : whatever

might be the reafon, fuch a flipend was no longer
continued, mdth:undemhngdropped
Homvu.mﬁndmmtofrepm Thdir'begm
now to multiply ; and very foon, nl'notmllusmgh,fu.r-
nifhed, all together, a_greater variety of cafes thanufedm
be taken on the former plan. As there would I~
wu*brubcenmrepor:s,lfgenﬂanenmthc
$ad not made them, ehhcrformwuufeormdrd:-

fign
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fign to publifb, a certain diligence and attention began to c&gn

e paid to this new exercife of ability; and the bufinefs of

reporting opened a new field to the ftudious for the difplay m
' ofaccmcy,;uﬁgmt,and learning. From this period,

there will be feen to follow a train of writers of this kind,

of various charaéters and merit, to whom we are obliged

for carrying on the written annals of the law down to the

prefent ime. There is one shing common to all thefe

of this period, that they followed the language in which

their predeceffors had written, and publithed their reports

in the Law-French.
- Tug law received great improvement from the many

treatifes and ufeful collettions publifhed in this reign.

Thefe, by digefting the learning of fhe law, at once gave

a polifh to the rude materials furnifhed by former ages,

and rendered the knowledge of them more eafily attainable.

The publications of this reign may be divided into fuch

as were produccd by writers of this period, and fuch as

were written in former reigns, and were now for the firft

time put to the prefs. We fhall purfue thefe two claffes

of publications according to the courfe of time, that the

progréfs made in improving the ftock of legal learning

may be diftinctly perceived. Every addition in thefe times

to the lawyer’s library is an object of curiofity.

‘Tie moft diftinguithed writer upon law in this reign, picberbert.
is' Authony Fitzherbert, firlt a ferjeant, and fome years after
a judge of the common-pleas. The firft book publifhed

by this Tearned aathor was his Grand Abridgement, printed .

in 1574 by Richard Pynfon . So ufeful a work foan re-

quired another fupply. In 1516 a fecond edition was

prifited by Wynkyn de Worde, orperhapo this is one of the -

booh that were printed for him abroud, where the Law- ©

‘\l

'hﬁeﬂhﬂdﬁm Raf-  Abridgement. It was pyioted n
tell's preface to the Liber . ] mﬂmmmsﬂﬂw
Placitorum Coronce, that hie had fome  of it, agd of the next editionid’1 516,
haad i the m of this was forty fhilliogs,

French
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Freneh was better underftood, and where, for that tufan,
- many of our law-books ufed to be printed ». . In 1534 he
publithed his new Natwra Brevium which was, reprmt&rl

in1537% Several books were printed inthis | mgn on the
office and l.lul:y of u juftice of peace. The firft wasin 1515,

~ in which year we find two works printed by different prin-

Bsint Germain.

ters under the title of The Boke.of Fuftites of Peast. In
3534. there appeared another work; intitled; « The Boke for

“.a Fufiyce of Pedce never '{a well and diligently fet forth.”
All thefe were without any name. Afterwards; in 1541,
we find « The New Booke of Juftyces of Peacey made by An-
 thony Fitzherbert, Fudge, lately tranflated out of Frenche
% into Englibe *. ‘Thefe are all the ‘writings that are
known to belong to Fitzherbert upon the law of England :
feveral anonymous tracts; which will be mestioned in their
proper places; have been attributed to him; though'upen no
fufficient authority.

Sarsr GerMAINisan author who gained corifiderable
note in this reign, by his famous book intitled; & Dacior and
& Student.” The firlt dialogue of this work came out in
1518; in Latio; with the following tide, Dialogus de Fun-
damentis Legum Anglize et de Confeientid, 'The fecond dia-
logue was printed in Englith in 1530 ; and the next year
‘there appeared ‘a tranflation of the frft dislogue. Both
afterwards paffed feveral editions, under the title of Dofar
und Stadent*. "This authot’s writings upon the compa-

tative rights of the ecclefiaitical and temporal powers wlll
be mentioned in another phec :

OF the foregoing perl'ormanees, the .:ﬁm{gmm and
Natura Brevium of Fitzhetbert, and thie Dodor and Stu-

m%kutthe moft diftinguithed. The Homidgément Wz
or! orﬁngululmm mﬂdt:lny lfthe dateof Stacham’s

. Jirs wat-

' Antiy. 266, 154. TS m M 554
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. puldication could be afcertiined to be antecedent to this,
‘many reflaQions might be founded on the comparative ex-
eellenca of the prefent work : it might then be fiid to be
formed on'that of Statham ; that Statham®s was the com-
_ mon-plice ook of the time, and as fuch furnifhed a bafis,
_ enwhich the fuperftructute of Fitzherbert’s more enlirged
and improved Work was raifed ; that the expetience of a
few years pointed out the defedls of the former, znd enabled
Fitzherbert to make the necgflary correétions.  The foun-
dation for thefe obfervations being very uncertain, we can
only remark, thit the latter work is five times the fize of
the former ; that it contains the cafes as low down as the
time of its publication ; that thefe are abftra@ed more
fully, and conveythe fenfe of the book more fatisfatorily :
otherwifey the order of Statham’s work in the titles Teems
to be followed, and the cafes feem to be arranged with the
fame difregard to method and connexion. This Abridge-
ment was a valuable acquifition to the lawyers of this pe-
Fiod; but was fuperfeded by the Abridgement of Sir Ro-
bert Brookg in after-times : the latter abridget had the ad-
vantage of his predecefior, in poffeffing many year-books
" which he had never feen. Theoriginal cafes, ofi the other
hand, of the reigns of Richard 1I. Edward I1. Edward I.
and Henry L1, which are to be found only iti Fitzherbert,
preferve to this work a reputation entirely its 6wn. Several
in other reigns, and parcicularly about his own time,are not
* takea from any book we have ; fo that Fitzherbert's, tho’
in general an abridgement, is alfo inmany parts an original

work. ' : .
Frrzuereert’s Natura: ﬁmiung like his other per-

417
P Sy
rrian

formance, is an improvement of a more antient work ofe

the fame nature and title: It is remarkable, that this trea-
tife on the nature and effe&t of the priucipal wriss in the
Regifter; was publifhed at a tlme..w:;u&afe writs ewere,
“many of them, going into difule, %nd foon afterwards be-
ame obfolete ; fo that hatdly nine parts in ten of this work
‘make 2 portion of our prefént law. . ‘
nv“. jVo -",; - 7 E " TH'
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Taeform and flile of thefe two works have all the dry~
nefs of prbfea‘msj treatifes. = The Daior and Student is.

m a produ&;on of a different caft : it confifts of two dialogues

AT
of

$:.‘ !
L j.. . '

between a doétor of divinity and 3 ftudent of the common
law. ‘Thefe contain difcuffions on the grounds of our
law 3 and where objetions had been ftated to fome of its
rules and maxims, it is endeavoured to reconcile them with
reafon. and good confcience. ~ The whole is treated in

a popular way, with the freedom and language of converfa-
tion, conveying, by means of ob_]e&mm, and their anfwers,
not an wunfatisfaétory account of many principles and
points of the common law.

AMONG the law-writers of this reign are to be reckoned
Febn Raflell, the printer and lawyer, and his fon #Filliam
Raytell, the lawyer and printer : the former was bred a
printer, and though he did not take to the practice of the:
law, yet it evidently appears from his works, that hie had
been & diligent ftudent; the latter, though educated for
the bar, and a pradticer, fucceeded to his father’s occupa-
tion, which he feems to have united with his profeffion, till
the honours of the latter at length called upon him to de=
cl;qg it altogether.  John Raftell tranflated from the
French the Abridgement of the Statutes prior to the time
of Henry VIL. mentioned before *.  He alfo abridged.
thofe of Henry VII. and down to the 23d and 24th of
this reign, which were printed together by the fon Wiiliam

in 1533, This was the firlt Abridgement in the Englifh

language 5 and it is introduced by the author witha lopg
preface recommending the printing of law-books in Eu-oa
glith; and aferibing great praife to Henry VII, for fick
dire@ting the ftatutes to be made in the mh:r-tongtuq
‘To this writer are afcribed two other books, Les Termres -
a&zq. and The ka 1 mm:: Abridgement.

e .._..{,4
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The title of authorhip has; however, been difputed with &kr
refpet to thefe twoworks; which Have by fome been givein
to the fon William:  As to Les Tormes de Ir Ly, it was mﬁm
alcribed to' John by Bale ; but it is omitted by Pitts'in
his account of him, and peremptorily denied to be his By
Woody who as pofitively attributes it to William : That
was Lord Coke's-opinion 3 bat bifhop Tanner. again re-

flores it to Johmn: Pcrh‘tps it may be giving to cach his '
diftin& metity if we\ fuppofe that John compofed the ori-
ginal work in Frenchy and that William made the tranfla-
tion, which was printed by ltim; ahd was never doubted to
be h.ls L [="} fa
_Tuktables to Fitzherbert's Abridgement wete firft printed S
© in 1517 3 the tranflation of the Abridgement of the Statutes

~ in 1539, and again in 1527 ; Les Termes de la Ley %, in

1527 % : A
~ To William Raflell is aferibed a traét called The Char- |
tulary, printed in 1534 ; bist there feems no pretence for ]
this fuppofitiony and the work is no mote than the trad

which had before been printed under the title of Carta Fedi

ﬁwbm. How far he was author of the Termes de la Ley,

has juft been confidered. He made a tableto Fitzherbert’s

New Notura b’rwmm, and another of the pleas of the

crown. The tables to Fitzherbert's Abﬂdgemur, which

maﬁ:ﬂbcdby fome to him, are theftme'pmi&hijﬂin

wgrc before rade by his fathéry anawérdw !ly

o &».
» A:\‘:urdbg o Waod, Wiltiom  * 'n\uwu che f m‘
ﬂ:ﬂtm nideteen years ald, and only wu‘ by Wm;;m i
twao years flanding in the univerfity,
whthuhﬂtwuﬁmnmd 3 title : £y
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William,  The performances, therefore; mm ﬂ; g
!lmgmﬂaWall;amRaﬂ:ﬂ, belong to m,im;r mnd Qﬁ

in 1559 ; and his Lnutries, printed long af'.'ﬁ hisdeadl, in
1596 °.

As valuable a performance as any, pe:ﬁaps, of this reign,
is Perkyns’s profitable boke on the learning of convey-
ancing. - This was firlt printed in 1532, with the follow-
ing title : Tncipit perwtilis Tractatus Magiftri Fo. Parkins
interioris Temphi Saciiyt2c.  This book is in French®.

Besipes the writings of the above authors, feveral books
made their sppearance in this reign without a name,or afy
intumation to what name they belonged ; though fome of
them have been afcribed to certain of the writers already
mentioned.  The carlicft of thefe anonymous publications:
is the Intrationum Liber, which was printed by Pynfonin.
15104 In 1516 were publithed by the fame printer, the
bookcalled Modus tenendi Curiam Baroniseum Vifu Fran-
ciplegiis the Retorna Brevium, the Modus tenendi wunum
Hundyedum, frve Curiam de Recordo © : in 1525, the Diver-
Jfite de Courtz et Jour Furifdittiones et alia neceffaria et utilia,
attributed by fome to Fitzherbert ; and the Articuli ad Nar-
rationes Novas partim formati. In the year 1527 was
printed the book ufually called Carta Fardi : the title of it
was, Parvus, Libellus continens Formam multarum Revsen ;'
and then, Garta Fadi fimplicis cum Literd attornatoridis the
headstitle of the firft article in the book, and fo gave it af-
mbardgthat name,  This isa book of precedents offcoﬁ'a :
ments, releafes, and other conveyances, and was ﬁ'oqubntly
reprinted in this mgn, fometimes under the dtlc uf'&’h“

i mm ATh AT
Coke has been'
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mm and by fome mw to William Raflell .
In 1540, there came out a book intitled, ﬁ:g&‘m)d.ﬁm
and Caffoms and Statutes of England which be at this pre-
Jemtday in wfe®. In 1543, there appeared 2 book upon the
office’ of fheriffs, bailiffs of liberties, efcheatars, conftables,
and coroners ®, At the clofe of this reign, in 1546, there
appeared A Booke of Prefidentes, exattly written in maner of
a Regifter, and [hewing bowe to make al maner of Evydences
and Dnfirumentes,” And of the famedate !, another intitled,

Inflitutions or principal Grounds of the Law: and Statutes
of England® : and anothet, in 1547, under the title of

" The Attorney’s Academy’.

MosT of the foregoing works were repeatedly printed
by different printers in the coutfe of this reign, and many
of them were tranflated into Englith.  Some of them were
colleéted and publifhed together. 'We find, in 1534, the
following pieces were publifhed by Raftell, in one quarto
volume : Natura Brevium, the Olde Tenures, Littleton's
Tenures, the New Talys, the Articles upon the New
Talys, Diverfitic of Courtes, Juftice of Peace, the Char-
tulary, Court Baron, Court of Hundrede, Retorna Brevium,
the Ordynaunce for takynge of Fees in the Exchequer.
In his prcfacc 1o this pnﬁlicandrl, addrefled to the ftudents
of the law, he fays, that perfons begun to ftudy the law with
reading Natura Brevium, the O 'I‘enum, ahdvhttlcton s
Tm‘s ” ne 2

In the year 1544 another colle@ion was prmtnd
thelet, containing, the boke for 2 Juftice of Puee,
boke that teacheth to keepe a Court Baron or 2 Lete, the
boke teaching to keep a Court Hundred, the boke called

 Retorna anm, the boke called Carta th, lnd&oo
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