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jt:\\·~s :l common prn8.icc to make 2. kart (or te m of 
yean by ftqt: Tbe coune was:,. firll (or the letTte to :lie· 
tnowledge the land to btlong to t~ lerror, (,ml (/I; ~{. 
bod then fOr the It /T.:n- to grant and render it to the Idfec-, 
The line fur gHllit It'"rt,,;;, Wti 11 ureful atrurancc in thefe 
and many other aCes. Whl!tc it was (:O'Vcml.Jltcd, th3t A. 
fiwU[d make to 11; his wife, daughter of J. K. a jointure 
by fine, it was conttived, on account of tbe infancy of B. 
mlft the wri t of covenant thDtlld he mnde between ,. and 

A. by which A. acknowlwged the land to be the right of 
J. C011ll elf 9111, &,. and J. granted and nodered it to A. 
for life, withoutj mpcachmcnt of walle, witb remainder to 
B. his wife, for lire, remainder to A. and rut heirs'. What 
effeCt a fine bad on an ttbte in ufr, will be mentioned in 
another place. 

C HAP. 
XXX. 

Ttu mode'tn mdhod of ordering a recovery. fo ,"s to Mmncrof (ufo 
r. f.,..,nc ,tcO¥t ­

male it a complete bar to all fecr~[ int:l.ils, and to tho.e na. 
cl.l.iming in ~m .. inder, was nOt generally practiCed in (hi, 
telgn. They often cont~nted themfe)ve$ with a lingle 
toucher; and they brought the writ againft th~ dmant 
whofe efiate W2S to be barred j both which were the pretife 
circumftances: in 'f'a/t(mu,,'s care: and though th at deci-
lion (eemed a (uRicient warning, ' they continued more 
commonly to fuffer a recovery in that way, Ihan In an)' 
other. In the twenty-third of the king we lind a writ 
or elltry brOtJtht :lgainll the hulband Ind wire of Jandj 
where the wife was tenant in tall, and they ,"ouched over : 
lhis was -!icld a bar to the r/Tue in mil ". Yet it WI$ 

raid, on another occaJion, that if the hu{band rUrvived the 
wife, thea as the recompence ~'ould go 10 the fu,vj vor; 
this lhould' not bar the itrue·, It ""3' held, that where the • 
writ wu brought againfl the tellant (or li(e, in order ta 
bind the (ec.flJllple, ~ ought to pray in 'aid Ofhim in re-
,crhon, and they were then to vouch together". n. W:lS ) 
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C ij: A P. hdd in 2.5 Hen. VllI. (which was before the flatute for 
~ de'daring void rccovc:rici. fuff"ered by tenant for life), that if 
HlXRYVIII. a tenant for life vouched II firangcr, and the demandant n:~ 

covered, and the tenant over in value, th:lt the land reco­
vered in value would oot Co to ' the rcveruonce after the 
death aflhe tcnant for lite; (0 that, in all fearon, {!.Ieh I'C­

I;Ovcry ought not. to be a bu to the perfon in reveefion ". 

IN another cafe:, about five yean: after, it was (aid, that 
where thel'(' was tenant (or life, and...be was imple~ 
and voucMd him in remainder in tail, Ot (Of life:, who 
vouched over one who had title of formedoD, and fo the 
recovery was had; there the Hfue of him who had title of' 
formcdon, might briqg hi, formcdon, and rc:cover againfr 
the tenant (or life; for the fuppofed recompcnce (hould 
not go to the tenant for life, becaufc the anccftor war­
ra.o~ only the remainder «(1I~ the report), and Ilot tbti 
efiare for term of life j and therefore, the tenant for life; 
who wu not wuranled by the anttlior, COI.lId not bind, 
him by the recovery. In (uch cafe, it was recommeOOed, 
that the tenant (or life ibould pray in aKI of him. in re_ 
mainder, and they {hould join :md vouch bim who bad 
ti tle of formed on;' and j( the r«overy wu paffed in that 

nunner, the recompence would go to both '. . 

WHU.I there wu • tenant for life witb remainder 
over, or tenant in ta il, the remainder OVe!', and he was 
impleaded, and vouched over IlllrOlJ1ger, and th~ recovery 
was had in that manner j • it was held by Mirt1tJl"t, 
juftice, and others, that Ihis would bind the entail, for 
the recompe.nce: would go to him in remainder. It i, 
Jemar~ upon this care, by BrHlt. that the law 1/ra! de­
acnWned to be otherwife, by all thejufticu, in the: cafe of 
Llr~ Zfllci and SII'WII/ in dwury, and he thought .. 
Jeafoa .. ibi, ; Tbu when be .ouc.bed a ftnnp, the 
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econilknce thould notgQIO him in remli~r; thougb it 
would be otherwifc, if he vouched the donor or his heir-. 

eIlAP. 

NOTWITHSTANDING thefe difcordant opinions about 

the manner of orUcring.. ftcOVer)" it is cl·ideRt, that 
(orne recoveries were fufrered in tnt prttife .... 3y we no, .. 

IXXX. 
'-_ I 
HIXRY vm. 

fee them; (Clr (0 earl, as tAc twcOIy-third of mls k.ing 
it Wit laid down, that I recovery with lingk voucher 
only gave the c!bte wtiicb the lenant in bil ltad at the 
time of the recovery; (0 that if he wat in of another 
.frate, then the eQQ.il woYld not be bound lIgainfi the 
beir: it was therefore rc<ommt'nded to rulFer the neMer, 

· with dOilbh wlirJur'. The way to efFea chis was, for 
t he ten:lnt in tail to di(conttnuc: his tfialt'l by mlling :I 

fr~hoM to ~body again{\ whom the Irlci" might be 
brought j mal perron heins kn&nt of lb. land, Ind .110 

to the writ of ".r;I' would vOllch the lenant in t2il, who 
would voucli over fome ftrang~r, calltd the (Dm1MlI ~Dlltbl(, 

and ro io(e th~ bnd. Here, as die ~nant in tail vOIIcbed 
ttf"r.II" _nd the ftranger ~ntered with th~ warnnty t~ 
~ln/", the recompence woold be held to en(ue the tcneu1 
warranty; in confequenc:c of which the tenant;n tail, and all 
Perfons claiming through him, under whatevcr ellate, would 
be barred " it being in tho power of none to r.y, the w<lrran'Y 
was annexed to (orne oIher dbte, -and nollO that which be 
daime<l. Thll, was a rccovery fettled upon the principle 
of' TII/lllr,.".' . afe, as a complete bar to all dlaln that the 
ullantcould claim. 

THLloUowing qudHon arofe upOn a rreevery. A writ 
of entry was brought againll a tenant in tail; there was • 
• oucher and recovery in nlue avinn the common vOut"hetj 

but befOre execution fued, the tenant in t:Ioil died, and the • 
ilfue entertd : it' WlS fubm;tted to the eourt, whether the 
-recoyeror might not enter. and it fenned to Fit%htrhnt 
.nd B,,!dwi1l that he might well elller; for the ilt.e. on 
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",ccount of the recovery ovcr in value, could not falfify the 
recovery,lUl he might jf there had been,no recovery over in 
value. But ShlUty thought the i£fue w(Ore remitted by the 
<lImh of the tenant. After the. delivery of theft two opi· 
Ilions, the matter went off withoul a dcc:ifion 1:; and fo the 
qudlion remained, till it wu~lemnl)' ICttled in.the reign of 
queen Elizabeth. Anotherqucllion of diffiNltyrefpeainga 
tttOftry. and all'o a fine;wasput to the courtor commoD·pleu, 
but received no decilion. it w:lS a{ked, if J. tenant in tail, 
the reverfloo in the king, levied a fine or fWfercd • rec0-

very, the heir would be. barrt'd. The court fumed to 

think mal tbe heir would be barred, thoug~itwanodi{con­
tinuance of the entail, nor had any effea as aga.inR lheking 
in rcvemon. E"lltjitJd {:aid, be had before met with fuch 
::a cafe, and, upon good 2<ivice, it had been thought a bar 
(by which it may be fuppofed he mant t bar to tht: king, 
for the report had before. (aid that they had 411 agreed upon 
its being a bar to the iffue); but ShrHt1 ex~R"t:d a doubt 
of it. Whetht:r it was one or the other, we have a1rt:ady 
feen, tbat this difficulty was rcmov~ about lhret years after 
by ftatute ) . 

Ufd. THit law and lIollrinc of ufcs conAituted one of the 
pnneipal fubje8s of difcuJ)ion during the whOle of this 
reign j and fo unfettled were men's mind, upon the nature 
and qualittes of this new fort of property, that q~ftions of 
this kind were agitated with ~at diBtlencc of opinion. 
To convey to the n:ukr an idea of thi .. <:onuoverf, about 
uC6, it may pelhap5 be the bell way to fi;ate the ca~ that 

appe:u- on this head in our books, in the order in which 
they happened; as this will more readily exhibit the pro. 

• ,refs of opinions. 
~ eAS.! happe.ned, in the 14th year of the king, whele-. 

it was nec:dr2fY to enter tUlly iJr..o the nature of uta. TIe' 
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f'cofke had granted I rt'nt to a perron who was lIppri(ed of C HAP. 
the ure, and afterwants made. fcollment thtreof, and the I xx~. J 

ujl1l; fUI uft relufed all his right to ,he feoffee; thegrantee HiNarviil. 
dillrained for the rt.nt, ~ it bea.mc a qudlion, whether 
me rent lboold be conlidcred as to the ufe of tbe (!fI"i flU 
Ilji, as the lind W2I, or to tht: ure of the gntntee. It was 
maintained by PJJ,,,'tJ, B",,ur. and Fifdlr/Jrn, juftkcs, 
tim ,be ~nt lhould be to [be ufe of (9'''; 9/111 11ft, and then 
the rekafe of the (91"; qUI uft to lhc feoffee cxtinguilbed it 
by fl:u. I Ric. UI. which allows Ihe rclcafe uf &tjlu; fuUft 
to begoodagainft him, his heirs, his koft"tesaod their bein: 
they hdel likewift-, where a feoffmcnt to a ufe was madt, 
that-the heir of the (coHee, and his £eo~, and all penon. 
whowere in in the !lr, without confideration (or upon coo· 
frdcution, iflhey-had notice of tlu: firft ufe), lbould be (eired 
to the fame uk. but otherwlCc of thQfe who came in in the 
!"fl. Fot it wu (aid by NtWJig,"r, ferj~:IoJlt, if feoft"ces to 
a urc die withoUt bc:iN, and th~ lord ~nters by dental, he 
fhould be feifed to hi. own ufe. Ag:loi n, if t~ hdr of the 
feoff"tt wu wrthin :loge, he {bould be in w3rd to the lord, 
lind the lord have the ~fits, and the feoffee's wife her 
dower to her own uf1; hl..T'. be.iflg llll elbte given her by 
law, thoUgh the i. f:lId to De in by her baron. The huf-
band of a woman fdfcd to a ufe I'houldnikewife be tenant 
by thccuriefy, and be confidered as in in the P'.fi, to his own 
ufe. AglIin, if the feoffee to a ufe was bout\d in a {btute-
men::ham, the land was liable to be taun i. execution. The 
feolfeennitJIt grant offices, as thlt of a Reward, bailiff, re .. 
ceivor, and the bke. 

BVT Fit=lurlurt f:r.id, that jf a man made a feoffment 
'Without conlideration, the feoffee lhould be feired to the . . 
uk of mit fe<JfTor, or t6 the (arne ufe to whIch the ftoff"or 
was fdfed; :,"41 if a TeofJ"eewu fdfed ora feignory to ~ ufe, 
and loUId efcheat«l, he lhould h:rve the d"cMat to t~ (ame • '1;fe :lS the feignory. Ag:ain. if th!lofeoffec of a feignory te-

cC\vucd in value upon a \'oucher, it wu to the firil ufe. To 
Z 3 thi • 

• 



HISTORY OF TH li 

c rx~ P.. t~i, P,/l4ri agreed. and BrHtl admittinc that the wife of 
~ tbe feoffcc fbould be endowed1:o her own, if 1be took her. 
~}.lR! VII!, dowc-r at common law, thottgbt it would be otflerwiCc, if 

it was dower t:Jt ajf"ifll plftris, or,lId ljii,un m-kfi~; for in 
(uch cafes !he wOt.lld be ill., by tm feoffee; but the other was 
in by the II'W, ali well as per-ll .''''''', and indeed without 
any aet of her own. If a fcoffee maPc a gifr in tail, without 
(pecifying any uk, he thought the donee lhO\lld be feifed t~ 
his own ufe; few here \o\o'a$ a con/idaauon, namely, a tenure 

between them, unic-C, a ufc was fpecially aprcR"ed at the 
arne of the gift: fo in a deviCe by will, the ufe would be to 
t~ dtvifee, unler. otherwife exptdfed. bccaufe tbere Wall 

confidc~tiOll implied: fo a feoffment to I..fOtporation or 
flbbty would be to their own ufc, unlcU othcrwife e.lprdred~ 
1'I'hcre feemed to be DO doubt of what was laid d'!wn about 
confideraliOtls and notice; but they aU ~reccl. in it very 

.fully. name)y, that a feoffment by feoffet. to a ufe witbout 
confuiuation, was to the firA: u(e~ if upon c9.l1Iidt:ratlon.; 
if to one who had DO noti~ of the \i(e. the ufe was 
changed. and, of courfe, if with notice and confideralion. 
the fuft ~(e remained. ~r,!JntJJ., the cbief juptec, ~Irrjed 
the rul\'! abeut feolfme~u by feoffees fUll furtbltr i for he 
faid, Olould the fcoffi:rs make a leafe for life, ..... ith ffmaincer 
for lift, ~ainder in fee: tQ pc~fons who had notice of the 
uk-, they fhould be (eifed to the (lrd ufe, notwithftanding 
the dil/Hion ofeGates. All tpiswas agreed in by the judg«, 
f' lothe o:Iture of ufes, l!l9 the eGate and power orfeoffees t~ 
~ ufe; but upon th~ mail} gueAion they dilfered, all of 

t tht'm but Brutbull bolding the tt:nt v~d. becau(c a m~ 
c:ould not have a ufe and a rent out of the fame land I. 

WHIN a feoffment WII ~ade to ~fes that were ckclarc~ 
~y dt'Cd, this, like other grantS, was not to be revoked; 
and :l.Oy charGe ~pon or difpofal of d:e land contr~ t)) 
~he te,'lot of fuch tlfes ai/cady dt'clared, wert utterly I/oid: 
H(I~\,~, :IS :I will diH'trtd fo di3Dlttric-.tUy from a deed, . . .. ., 

Ibn " . 



ENG LIS H LAW. 3+3 
m at cytlylak:r was a kga1 abrogation of the former, (0 C H A ,. 
ufes Ikclued bywillmigbt be reYokcd and chan~uoftcn ~ 
as the tefWor pleal'cd. It happened that a perrOll made a H..IiWR \' VUL 
feoflinent to the ute of his will, aiH:I added pr.II' i. ;,e. 
ftril'''. namely. to the uk of B. (or Jik, and foon j after. 
wards be made a leafe for yelrs, and died; and it !>ting a 
qudl:ion whether this !eare was good. it was held b,. the 
court, tbat, notwithAarn:linl} the words prnt ill bH ft"ill" 
this was dearly a feoffmen t to the ufe of the Ian will. 
"hich might be changed in put, or in the whok-, and 
therefore me lcafe was a revocation 1'" (Dill" They added, 
if a feoffment was made to the urc of a khedule annexed, 
:md tb:u fchedule Wa.5 made in the fOrm of a will, it might 
be altered as a will might It, 

TH! qucftion, whether uJlul pt 11ft ill tail had any Ii. \1(, in ~iL, 
power to ali!'" UIIder fbI. I Rich. HI. was again agilattd I, 
and was ;ugucd before all the judget in Se~cant·s_inn . 

The queilion was flattd, whethc:rif ruch a perf on made a 
Jtafc or fc:offment, Of fuffc:red a recovery, the ilr~ and the 
feoffeel (hould be bound by it afur hi. death. The 
judges were divided in opinion: Fitzjo",u, N,rw;,bt. 
F;tzh,rDm, (.!flrr, chief baron, and Pm, held that it 
would not bind the {coffees j btt'aufe the J'btute makes 
{l,lCh gifts 2'ld gr2'1t5 good "cainil the grantor and his heir, 
claiming as heir to the gra!'tor; but claiming as hri" if 
,ht h,,,, they (aid, wu different (rom claiming u b,j". 
ror if (eo~s wereftifed to the ufe: of B. for life, remain .. 
der to the ufe of C. and his heirs, and C. W:I.. heir_appa_ 
{'ent to B, and ~f[erward5 8. m:l.de a feolfment, or fl.lifered 
a recovery, this would 11(.01 bind the feotrees after the death 
of p.; bc<:aufe he claimed :\s purchafor. and not as heir • • 
They faiP, ('Yery feoffee who ch\imed to a ufe in nil, did 
JlOt c\2im to the ufe of the feoffor and his heirs, as thl< 
&.tutt- of Rich. I ll. nprefsly required, but to the. ure of 
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c nAP. the itru~ in tail i and they vouched an authorjtf in th(: 
~ Jan reignl, wbith declared that the feoft"rpent of "jllli fll~ 
Ul!J.(R'l v,u, rift in tail did oat bind the ia-ue after his death. III tb~ cafe of 

a feoffment to the ufe of an abbo~, the f~offecs were (dred 
to the u{~ at; him at)d his fucceLron, and not to the u(e of, 
him aq~ hi. keir;, fo that a P:ofFment by the abbot woul~ 
not, qe good. 

Ho\ytv,f.,Il, Elll1tfitld, S~IItIf1". and Shell"" wert of 
It different opinion. They {aid, that ~fore lbe ftanHe ., 
d'ICi. every tellant in tail pyi prlltm Juftitlltll,m had power.. 
tp alien. in (pitt of the Pollor ami his hllirs, fo that he bad 
ip c.lrca a fu~fimple ; and all that tbis a.tute did, was to 
rdlpin!.he dontt and hi. hein f.rom al iCliing. But in the 
,cafe ill qucllion, there was no gift'.! It".d in tail; th. 
land was givcp to the feoffeu in fee-flmp\e, and the ufe, 
I,hough cilled a ufe in tajl, wasin truth no tail within the ft._ 
t).lte, and wu therefore at common law, as land NJI ,,-,t,,,, 
/flftitfltam; any alienation thercf"ore by lTjIN; fill 11ft in tai~ 
after iff'ue, ought to bind the feoffees. They argued, that 
tb$i {ht. of Rich. 111. would become of no eWcfl, iffeolftts 
could inv,alid:tte fuch gnnt' after the death of (yht; flU 

riff. It was. however, agreed by tne m:tjo~ity,) that :l 

grant, feoffment, lafc, or rclcafe, by rtjllli 'lU.I uft it\ 
tail. co~ld not bar the feoW«i" ; and !My thou..&hl the rarne 
of a recovery. 

HOWEVER peQple mil;ht acquiefce in the above deci­
fion, 2$ far as it affiXled voluntary grants by deed, orOlcb 
j" pDiJ, they would not endure that a recovery, which had 
ludy been recognifed H a bar to an eA:tte-taii in poffeffion, 
lhould not be allo~d thC' fame forcC' when applied to the 

~Iikcdhtc inure. This point was frequem]y Igitated in 
chis reign, both before Ind after the natute of ureS, and 
wi th different ruccd's. It appeartd in two fbapc:s ; either 
• • 
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~th.e recovuy w;l$ {uffered by the kOlin!, or by thcfto(. 
fI • The following ~e of this k.ind was after the natufc. 

CW A& 
xxx. 

IN lI~e It.'tntl-nilllb year of tM king it was held, mat 
if the ft.ofke. to the ufe of In dlate-tail, or other ufc, 
(uJrc.red a recovery upon a bargain, this thould bind the 
rtolfea and their heirs, and ufl.i 'lit ufo and his heirs. 
where: the buya 2nd rc:covt'ror Iud no nOlic!: of the firft 
ufe. To !.hi. it w:a added by /o'j,:Juriurt (who h.1d1 

as we have feen, cOllcuuea in difa:Uowin& a recovery by 
tenant in billUmCelf) that it (houtd bind, though he had 
noUcc of ~ ufe; for the {coRen. havina: the iff.fimplc. 
might by law (ufFe,.. recovery. It was at the fame time 
held by m~y (among whom it car.not be fuppofcd Fitl:,. 
htr'rYf Wal one), that if ctjlll; '"' 11ft in tail was vouched 
in a recovery, it fboukl bind the tai l in ufe, both as to the 
tcnapt and his heirs; which opinion wa, founded, 113 

B,.,ut trunks, upon the authority of Rat. Ri<:.h . Ill . • 
a~ men probably, upon the fearonin/!: cJ the diffrntinr; 
jud~s in the cace beforemeDtioncd, in the nineteenth of the 
kin, . ' Ve find, in the: next year, a doubt wu eliterained 
wht"thcr a ncovery aV-inn uJ1ui fNI '!Ii in tail would bu'ld 
the iJTuc; and it is b.id by Haiti, juA:ice. that tnJe it i.s, 
by fuch reCovery, the entry of the fcofrecs is tll:.:en away j 

but after the Jeath of the tellant, the feoffee. may have a 
writ of right, or writ of entry aJ ttrtrr;nllm '1tti prll'ttriil 

l __ • 

in tbe P'./I, or the lik.e wtit. It w» §ucRioncd, in an_ 
(wet to the above rcarolling about the fl-,ltute., JQlfis, whe_ 
ther a uk might not IJe within the equity of that ad:. and 
tbey reaCooed upon the fi4tute of Rich . Ul. jull in the 
"''''1 ;!ut the judges 'Tho concurred in the dec.ition in the 
ninc:tttnth of me king had Itt'atcd it e. The fame ycar e 
anotber r«overy of this kind came in qucfiion ; and tbis 
recovery, as we are told, blld been advifed by Pi/=, fct_ 
jC1Jlt. It docs not appclr whether that IRIS Fi/zh4~Iyt, 

• 
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who we nal'e f~n thought, ,,·hen upon the bench, (uc:h 
rtcoVC'ric:s void. It happened in thll cafe, that the tenant 
in tail died witbollt illu(', and the brother claiming the 
dlate in chancery, the rOCOllery. was held to be good no 
longer thau the: life of the recoveree'. Thus flood thi, 
~ue:ftion at lheclofe: of the ~ign of Henry VBI. 

F ITT.HU8U.T (cem! not to have been alW3)'1 governed 
"y the (arne general principles upon this fubjeCl; for; not­
" ithfhanding a fine levied by (ri"; 11'" lIft in tail itanth 
n .. CUy.upon the (ame grounds with a recovery, he gave a 
ddr and explicit opinion in The t~'ent)'-feventh year of the 
killg, that (ueh a fine was gOP<!. The Clfe in which he 

~divered this opinion is worth mentioning fbr another 
l'C'afon : ttflui ,"I 11ft to him and his wife, and the ht:irs of 
the body of tbe hutb~nd, bargained and fold his land for fo 
much m0nn', and then he and his wi~ le"ied a fine to a 
flranger. l~ was faid this nne was yoid, (or at tlJe time of 
levying it, the parties had nuthing either in uk or in ~ 
~ffion; for by the bargain and fale, the ure ytls in the bar_ 
g:UIlCC, and nothing was eifher in the hulband, the wife,. 
or the fttanger, (0 dp~ the fioe could ~ lW<Iy be valid. 
F jruJtrb"., 'ob(ervc:d upofl this, that he would Dever buy 
land, uoleli the ujlIJ j fur Nft made full a (~g'ment, and 
a(terward$ levied aline •. In the thirtieth yen of the king, 
it was rather tllou~h l , that a fine 1eviej! br u!,"i flU vjt,: 
thous.h it bound him 1J1d hi, heit~ fhould not bind him in. 
reverfion, nor the feolr-ttL. arter the death or tbe coburor • 
for under the fiat. I Rich . Ill. only he and his heirs, and 
his fe{>ffees, claIming tohi, 'ufe, were to be baf('ed, '\l'hic:h 
was not fo here. This doubt) as to the i~ue in tai l, was 

I: retried by ~t. 32 f~en. VUJ . c , s6. ~ w~ have bc:for~ 
• related. 

1'0 retlAln (tom recove~iC'l and finn f~ered by cdJu{ 
, II! %/t in tall ,to the Ilature of uft$. in general., In the 

t JO Hen. Yi1!..li'cvrC-'.,., 35, ' I; HtII. VIlt. 10. b. • Vil,Lmt. ~ J~: 

t'of rt)'-
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tAtcntv.fourtb of the king, .-e find a cafe where a man C 11 " ft. 
OJ );"xx. 

bad made a fcoffinent in fee co four perfGl1S tp his own ure, L • 
and the ICob made a gift in tail without conrideration ~NKY' vJ4.. 
to a fir-...nger, who Iud no .notice of the fira. ofe, habllllbtln 
iO uil to tOe ufe of ,!filii flu rtft and his heirs. On a for. 
mer excafion we lIlet with a 1Ii81(. d«laring (ueh cllate 
~ tail to be good; and it ~s now accordingly adjudged, 
by the cOQCurring opinion of all the judgnl, that the len311t 
in taiUhould not ~ (tired to the firft ufe, but to his own. 

Tbey faid, that ~c a',uule dl d~lfi, ordains, fU14 WlllNtQ I 

Ihft/Hods ,;, ,mlli.ws Niftrwtur. Now no one can be {cired 
to the We of anotMr, but one who can execute an clb.te 
to the 'dlll; fill tift, which tenant in tail cannot do j for jf 
he was, 1M itrue might h::loVc a fOrmedon, to recover the 
cllatc according to the will of the donor. The Il.me 0( 

an abbor, mayor and commonalty, and otbu corpontions, 
.s was before &id; for i( 30 abbot exeaned an dhte, his 

fuccetror might have a writ of entry ji"t -ffi"/u cnpituli. 
The Came of fuch as were in the po/l, as thore by efcheat. 
anortmai.n, perquitite of a villain, recovery, dower, te-
nant by the cunery, and the like, who wrlre always reired 
to their Own ure: They repeated what had been Caid on a 
former occalion, that there was a telmre between the do-
nor and doqee, which raifed a coofideration, and therefore 
intitled the tenant in Qil to be feired to his own we. The 
&me, thl;Y raid, of a tenant for term of life and yean; 
foe wkefe fealty wu due, and a rent was referved, there, 
though an ure was abfolutdy exprefi'ed to the donoe or lef-
for, yet thofe cirC'umllances weTC cona-rued to amount to 
ruth ~ confiderntioo, that the donee or lelTt:e lhould bave 
the land to their own ufe. The fame where a man fold hil to 

bnds for ~ol. by indenture, and executed an efbtc to bi, 
own ufe, thil would be a void u!e; for the law upon thecon~ 
~du:\tion of money connruet the land to be in the V(idee • 

• 

• 
• 
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1t i. laid-down 6y Fit=h:r-Iurt, that ihould the feofFee'po 
the ure. of an dlate-Iail fell !.he land to one who had no­

L -l 
SRT nu.. tice of the ufe, the buyer lhould be fe ifed to his own ufe, 

ellAP. 
xxx. 

and flat to thte- ufe of the eftate-;tail; Md this, becaufc of 
the confaderation of mUll!:), ; and bct:aufe the feoH"ecs, h,w_ 
ing a f •. :e-fnnple, could mallt: a good common-law con_ 
\(:yancc: '. .\ 

TH £ notion of tenure beil1!; a conJideration fuBicient 
,1.0 mite a we, they curied frill furthe:r. They faid , diat 
uf« .... "Cre at colflmon law before the Aatute filM Imptfirll j 

fOr, before thlU aet, upon every feoffment there was a 

tenure between the feoffor:and koffC't, which wu fUl:'h a 
~ ... l\fidcration as intitled the: feoffee to be (elred to hi. 
own ufe : but after that ad, every fcoKoe was to hold 
tU capitaii dI"uItQ lira; j fo !lm thut'- was no cOlilideratioR 
b«wl.-en the feo~or- and feoffee- without money paid, or 
other fpcci:d malter, in confiJeration of which the 
feoffee mig)n become inticled to be: feifed to his own ufe. 
For, according to the opinioJl of Sh,!k], when the f:ltller 
infwffed tbe fon and heir_apparent (as was common in tht> 
rcign of Henry Ill. before fb.t! Marlb·.) to defraud the 
lord , of hi\ ward, this feoffment wu to the uce of the 
(atMr, who took. the profil5 during his life. The famt', 
in cafe of a feoffment made by a WOIn1n to a man to mar­
ry her i the woman took the profits :l.fter the cfpoufals; 
though this mil:ht be doubted, II' d rHit thinks, bt'cauIC 
melc "'as an exprefs cOilfitieration, A~in, it was held 
by N'f'1IJi,b"Jf a man delivered money to T. S, to buy 
It.,d for hm., but he bought the land to his ow('I \Ire; ~ 

this would be conftrued by law to ~ to the UK of hint 
'\\(ho.dc:liyeretLtbe money·. 

Al'TtR all thill de~re upon me. nature of u~ and 
""hcl\ thcy hld broen rocognili:d both br parliament and 
me ~rts rot many yeats, 2. vcry fmgular attack wu , 
I !\'" C,u.,lj6 •• V"" _ 1-"",,11 , '''' • 14 Hfa , Vllt ~t" c..t'cs.u6 .. 

made 
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made upon them by the counfe! of the crown. This 
was, no doubt, at the inllisuiofl of Henry VIU. who 

3'9 
C HAP. 

XU. , - ~ . 
had frequently txprdft'J his difapprobOirion of u(es; ;wd IIEmVUt. 
after loug complaint- of the lufs he (utfC"rro in w::ml1hips" 
and other cafualties of 'Ienure, had propofcd pllIIIS (or 
curtailing them, which had n. t yet f~cceeded. He (c:cms. 
this ~r, to have attacked them both in WcArllinfter.b:dl 
and in parliament. The cafc alluded to afOre upon Ibe 
will of the lord D:'Icres; a fam ily which, at this time, by 
one accident or ~hcr, gave occafioll to the difcutlion of (1:_ 

yeral points of lJ.w. The fh t. <! Hen. VII. which was 
one of the fiatutes of pernors of profin, lind fecurcd to 
lord, tlte wardthip of fuch heirs as \VCIT (dred only of lh_ 

ufe, and not in po/feffion, had an exception in f.lI'our of 
2ppoincments by the anccflnr's !:tit v. ill. The lord DacrtJ, 
by his will, h:l.d aurhoriud hi~ feoffeeS' to pay his dcb~$ ; 
ali r which he limited his efbt~ to his (on in b il, rn(' re~ 
truUndcr oyer in fee, An officC': wn,. (ound, declaring:lll 
thi!) and (uggeft-ing, mat the v; ill W:l5 made by covin and 
coIluHOIl, Thi bting returned into ch3ncc:ry, it was 
there litigatcd by the feoffces before the ch:lJ1ccllor and 
all the judge. of Ensland. It was cor.tended, in fupport 
~ tna ilnluifltioll, nril, that :l 11ft w.l5 not at common 
b.w j (econdly. that it W:l' not tclhm~nl.:lr1; thirdly, 
tb:n the prefent will was covinous, In (uppart of the 
fira- polition. tht')' fmm-d to adduce nothing to thew that 
thit (ort of pr(lpcrty was not at common law, but merely 
that there W~'IlO mtiltiMof it before Ihe time of memory 

in 1 Richard I. and the following reigns, To this fort 
of argument the other fide anfwert\!, th:et common law 
did not mun ruch anrient ufage as the wunk! for the 
king now c~l1ed fot, but OI1ly common reafon; and it • 
was fearO~e enotJih, that one man fbouJd con6dc in 
ano~r. In proof mit the common law admitted> fuch 'a 
ct)nfidencc, they rccurr~ to th {I:ltutet of PCfl 'of 
profit1:, from tbe n:ign uf Edward ill, downw;aro : in {hort, 

thy 
• 

, 
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C HAP. they declared it not • point to be difputed. In fuppor 
• ~. J of the ferond port,tion, they (aid, that a we fhould (oUow 
1iiNk' Y' VUL the narure of the land; and as it wa5 panible, if of gavel-

kind, and defcendcd to the youngcft: foll.J if of borough 
Ihglifb, the fame as the land, It was fealonable it lbou14 
not be dcviuble any more: tqan other inhcrita;nces, unlets 
by fpedal cufrom. To this it was &n(were~J that a ufe 
might pars by bargain and fale by parol; and it would be 
nl'2n~, irafter that it (hould not be dc:vjfable by will i 
2nd ~:u, at any rate, (uth a deviCe was Scod by fhit . 1 
Rich. Ill. j and they quoted a determination in 20th 

year of the king, where, after (ome firuggle; it was (0 de­
cc:nnined. The third point, which regarded covin, they 
feemed to found upon the ftat. Marlb. madeagainft covin-
0\15 feoffment. of an ucdlor to prevent the wardfhip of 
the heir; concluding; that every will which had the (ame 
elrea, lhould, by the equity of tbat aa, be pfonounce 
covinous. The anfwer to this w~ that the prc6Dt 
will carried no covin in it, being merely to fettle the 
ell:ate, and that it was within the (aTing of fiat. + Ren. 

Vil ' . 
SUCH wefe tbe principal ground. upon which . this 

cUe was arg~ on both fide, : what the decifion was, 
.doe. nut appear. The afpertions which were thrown upon 
uks by the crown lawyers on thi, occ:alion, and the 
bold manner in which they controverted fuch eilabliihed 
pofitions of the common law, a. the lawful nill:ence of 
\i~ and their being: tdl.m~taryi !hewed that the crown 
was ripe for giving the nna' blow to this fpeciei of property; 
which w.u at length intended by the fbMe of ufes pail'ed 
this fame year. 

THB btute of u~, caufed a great levolution in thi$ 
title of dK I...... A ufe, from being an equitable dUlt,> 
becamt: now a lep one i lind the right to the fruits ud , 

, ~, H ... VlH. , . it. 

pro61S 



• t N G LlS!l LAW. 

profits being converkd into the aCtual (dlin of the land. eRA P. 
1 XlIn:. 

no onger ftood in need mlhe court of chancery to gi l'c it ,. __ .,....."." 
circa, but was cognizable in the courts of commoniaw. mNlv \+UL 
The authority of the court of chaucery over landed pro­
perty was by thefe me:ms-much abridged and dimindhcd. 
This for a tin1c had a renfible dJcB:; but, WbC'!l limi4 
tations of a new imprdTIon w~re brought before courU of 
law, certain technical (cruples arofe, which the judges 
did not thinle. themfdves at liberty to get over, :md things 
in fome mea(ure began to fall bad: into their old chllnncl. 
An opinion was dcliv~red in the 36th year of this killg. 
that though a feoffment <t to a man for life, and after bis 
II dtccafe that /. N. Ihall take the proJits," be 2 dellr ufe, 
and executed by the fbtute; yet if it had been, dut 
" after his (\cath the feofrCCfi tbouJd receive the profits., and 
" pay them over to I. N · ... IS 1. Jv' would r~i\'e no.-
thing Qut through the hands of the ftoffees j chi, would not 
be executed by Ihe A:.ltU!e. Aflel" this it was f~lI. that 
notwilhllanding the ftat. '1.7 Hen. VJ1l. there mull be fe. 
coutfe to 1M aid of a court of equity for the execution of 
certain ufes, that were particub.rly circumftaoced. 

THE quel1 ioft on the l1alutc of ufes which created moll 
doubt, Wll~ the ctlndition of the (colfett i what illterel1 .. 
what power remained in them, when, at the infrant of 
their appointment, the (btute transferted the pofi('lJion 
out of them to the (tjluj 'lit .ft. Mlnyof the opiniom 
which had prevailed refpe6ing fco/ftti aftt1" the lhtute of 
Richard UI. were argued llpon wter the nat. '1.7 Hen. 
V IJ I. j they v,'l:re Rill confidered as (elfed in (ee of 
tla'lIod, notwithJlandillg the operation of the lhltute, IS 
IppeUi (tom many of tbe cafes that have been before 
trItJ1tioncd : to that, upon the whole, II (ublifting lrueteR: oJ 

ietmed to be attributed to them, as a kind of guardians 
and tndlc:n to the ujllli till 11; which intcrea, if at any , 

• l' K ... VIII . 1"0. FfOE: aI l.If., p. 
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time (W'lially di(pbced, C'OlIld be again brought into being 
tiy fueh all a8 of ol4'ucrlhip as that of entry. or :at Jeaft by 
aClion. AccorJing to this notion, the flate of the lioffecs 
after the ftatute of Henry VIn. cOOlinued the fame as it 
W~ after the iI:nute of -Richard UI. when the concunent 
eights of the fcofftC5 and of.me ujlui fU I 11ft occalioned Cd 
inuch {hire. This is allother fi-rong inlhnce in which this 
{btute was difappointed of its cite!! • :rnd this dr=o:.mlbnce 
contributed to lay a foundation fur much of the curiOUJ 

1c:.u,"Jin~ that afterwards atore upon convtyancu to ures. 

IF the intention of the p:lrli~nt was fruflmted in thefe 
inflance5, fo was it by rhe manner uf COIlVCyi"& cfiatei 
which roon followed. It w:u evidently a principal object 
of the makers of tballa , that land Ihol.lld thenceforward 
~ ll'2nsferred, ali anciently, by feoffment, with livery of 
fdfin, and by other common-I:!.",-' liTuranCC'S i whereby the 
notoriety of the alienation might add flability aJld quiet to 
every OJ2n's polftffion and right: but it is remarkable, 
tOlt this very Ibtute, on the contrary, contributed. in the 
end, to bring feoflinents into entire difufe, and gave rife to 
a feeret mooe of conveying land pregnant with all the in_ 
COll\eniencies 2nd rnifchie/$ before compl.1int'd !Jf. They 
r~foned in Ihis mlnner ; if he who i5 fc:ifed of the ute 
becomes by (orce: of tne tt~IU tt' feifed or the bod, tben tc) 

give the ufc, i" in efrect. to gh'e the: Imd i and the fa. 
c~itl and pri\·:u:'Y with which this m3Y be tranfaCied, 
rcndrrs it a ddi:"2ble W2)' of effe8ing that purpore, Upon 
thiS principle, the convcy~ces before in prac9:ieewere con­
tinued, Irgitimated as they now ~ by the operation of 
the {btute upon them j 2nd othus were Coon im'entcd of 
the like nature. A convey:mcc to u(!$ became, on 11'.311, 

accounts, the commondl, and pc:rhlps the .ureA: mode: of 
U2llsIerring lund. Thefe conveyances bue concioacd ... 
pr1lltii'i:e ever finc:e; .ud 10 give etfc:8 10 tbem, is no., one 
of tile- principal opt'raticm of the {btule, 
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THE fl'lrlilmcnt lOon f:tw thAt this would b-: the con~­
quencc of the ll:uute, in one infbnc;-e j for, if tht! flll.tute 
exccur'cd CIIery ufe that was r,Mcd, a penon .,,'1'10 w3ntt'd In 
p:trt with his land had nqfhing to do but to raife :l ure: by 
barga;" ,mJ fnk, 25 \v::t~ then commonly pr!l9ifed, ana the 
fbturt would confirm the rt./ui flit 11ft in tht {elfin of the 
I:md lUI fully &s if there h:d been :\ (r::anfmut:ltion of par. 
reBion by ftOi"mcJlI, fine, or reCtwcry. To prtyent t!1e 
mifchief of this in fome degr~, it was emad br aat. 
'1:; Hen. VIII. c. 16 . tIm no b~rg3in :md F.!.!c Ihauld 
enure to pal! a frt't'holJ, uokfs thc r.lrne be: made by j"dm­
furl, and be iurolled within fix momhs in one: of the courts 

Ht.!<R \. Vtn. 

at Wellminiler, or with the (!ifI~J r.lul,r"MIII orthe counlV; 
after which provj(ion, it was thought the conl'cYllnct' uf :t 

ufe would be as notorious as Ihe aocittti common-l . ...... af­
(utam:es. As to tkoeds to declare !Ires, as thleY were 8111y 
ap~lId:tget to others "nich m"de a <Teal tl'llnskr or the 
pofit:fl'ion, the.,Jlowing of·them 10 continue liS they werle; 
it W~ imagined, wouW not hll~"eany very bad knden.cy. 

COVE:SAh"TS to raiCe u(~ wt'rc nit! in praa;ce, not~ 
withlhnding they had bHn reprobated by juul"ial optnion9 
oft~ courts oflaw in the 4ft reign - . Of,s WCrt~ originally 
• mitter of inve.ntiOll; and they had not been fo long can~ 

va{fed in our courts 2! to preclude every private perfon from 
perlilling ill fuch opinions as his f:tney or judgment might 
nne diltatel!, even in oppofition to olle or two cJed.an.~ 
lions from me "judges. With theft: (entimenlt, ma.ny Rill 
IIdvired tbern as (ure conveyances; .and as (lien thc), were 
praClifedall thro' this mgn, till tltey i1t len&th obtained a 
degree oflcgll recognition !. 

THE gencr:J qudlion as to the v.alidity oh t~mtln/l0 
ch;l.nze propert11 WtS agitatN in the treat cafe of tile: pri,r -
0/ St.J,bn's, in 2.7 Hen. VIn.; and it ~~as there ::egreed, 

. that if a mJn covenanted, th3-t on the payment of fo-tnucb. 
mont)' another fhould ha,\'~ hi. It. of the manor ofb a1e. 
tb~ othe-r, upon p:ilyment, michr ICntrf ilnm~di2tcly; (w 

V01., IV. • 
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this bargain altered the poffi:JliOIl the fame, fay" the book, 
as if it had b«n a bargai n for money·. This W3.li a dcci­
flon which, it was tbought, afforded a ground of I:!w upon 
which the force of a cow:nant to change a ure might be ar­
gued with gl'catuegree of probability. 

' I T waS probably on fuch fqu:u;l.tion as this that the de­
u:rmination in 32. Hell. VUI. proceeded . It was there laid 
dowlI.\, lhnt where covenants and agreements, and not ufes, 
were contained in indt:ll!urcs;:ls ifi l was covenanted, that 
A. lhould recovc.r agiiillfi B. his land in D. ttl the ufe of the 
recoveror :lnd his heirs, llluJ u the ups if fIJI U;'Vtl/llrlU lllld 

olrlrmtlltJ i n tbe indmtMrt j there, if he recovertrJ, the 
recovery would be to the uf: of ;,he recoveror and his hrirs 
only, and nd to the ufc\ oflhe covcna.nt~ Ind agrC'emcnn in 
the inuentull.:5 . Ifllt, fay they, if ures were fpecified in 
tht: indcntu.t;e, and it was covenanted that A.fhould recover 
to the ufe of iI. and bis hdrs, and tD thl ufts jN the ilfdln­
IU"~, there thc Jccovery would go 10 fuch ufe, and be exc_ 
cuted by the fiatute·. Here is a plain declaration that:l 
ufe might be cOlne)'ed by coven:lllt. Conformably with 
this ,bcncral refolution, ..... c find t ..... o YCiln a(terw:u-ds an 
opinion of all the judges, after great delibc:r:l.tion, in favour 
of'covenants to convey ufcs. j t was determined in Man_ 
Itlfs cafe (who had i>ttJl ateiutcti ..... ith thc L~rd DllcrlJ), 

tbat lIdlere he: afu:r thc fbtutc of ufcs h:ld made:l. covenallt 
for 100!. :lnd in conliclcration of marriage, that he and hif 
heirs~ and an pc-rfons reifecJ of his \:l.ndf and tenements ill 
Dalc, flJ ould be ftired of them to the ufe: of his wife (or 
tum orhet life, and then to th e heirs of his body begetttll 

,upon her, th;l.t this would change lhe ufe ; and upon tbis 
dccilioll the laml was Caved from forfeiture' • • 

THUS was :lcovcnant ~xfCulld become .It conveyance of 
the ufe. and, by the tlperatio.n of we natute upon it, it had 

• 
• " If'' ... VII I. ,6. h. • • 34 "CPo Vllt. Ito. FcoIf.lIl U{C'~ 16. 
~ J' lit .. , \'11 1. NI" c..rQ. '11, 
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e clrea. of a com'epntt of the f~ehold: In this im n': 

net was onc of the difficultics in the rdgn at Hen. VJI. 
IS to this infrrument rcmoved j but the ocher IHif re­
mained : for is [0 cove,nams t ... ,..~t'I)'. th:n is, where it 
wu covenanted, (hat aittr the covenantor's death hfs {on, 
or fomt' other perfon,' fnoulJ have the ufe, tll",re is no dtci_ 
fion in this reign which goes farther tllln to (hew, that the 
fce-limpk was not in (ud l cafe tlk.eu our of the covenantor .. 
and of couTfe, that he was only liable 10 an aelion of co-
venant, ir he excTci(ed the {ull power of a ten&nt in° fee; 
and difappointcd the futu re: ufe -. 

'NHiN it was agreed Ih:u cCJVenants lhouJd be permit_ 
ted to taire ~res, it wu expediC'nt to prefcrilK- {orne rules 
{or their governmcut. The firft o~jdt \in this; as in all 
qudlions about conveyinS: a ufe, was the confideratiotio 
And it was laid down by Hulll, in 36 Hen. VJH. th. t a 
ufe !ball not be ch:lnged by covenant on a confideration' 
p:lff'ed i ::lS if one covenanted to be (tifed to the ufe of T. S. 
becau(e T. $, is his coufin; or becau(e II'. S. before had 
given him 2.01. unler, it W:loS given for the fame LlIld, 
But :l conlideration, pre(~flt or futuTe, was held to be • 
good confideration; as:l confidehtion ot J 001. paid at the 
tinle of the co~'~nant, or to ht p~id:tt :l {ulure day, of 
to marc! one's daughter, or the tike". Cofcmant!., 
and the co~rideration on which they r.light be rairc:d, were 
~ new branch of the le .:rni'ng of ufc:s, and \vert: much. 
:tgiDted in the followillg reigns. 

Bt roJ.£ the qucfiion of :. covenant ~s (euJed in this 
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way, and while men were indulsing thc;mfdvC'~ in every 
COlltriV'Olncc to maint:lin thefe (~n."t methods of conveying ~ lore"" 
their dbtc:s, the conveyance by Itrrft lind rl/ltlft was t«G.Ife. 
devjfcd by ftrjlltlll MIGn, This is f.;id to h:lve been 
pmed by that ingt-nious lawyer for Ibe fatisJ:u!l!on or 
the £,,,1 N,rrh, ",ho wlnted to COIICeal from hi. f.mil, 

• 
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the feukment of his dh,te .• a m:lttcr tlut could have 
c:reared no difficulty 'but in I,he inlervaJ ~twecn the Ratute 
whicb enjoineu the iurollmcnt of a bargain and fale, and 
this determinaliou in favOW' of c.ovenants to nand feifeU. 
This mctbtXI of -cOllveying w&s probably copied from the 
common-law afii.tr.lOce by a'leafe, and aflerwards a rC_ 
!cafe, al pra8.ifeu in th: time uf Henry VI, and Ed­
ward 1 V r. The way of ordcr{ng II lure and reJe:Ue was 
this: Firfr, a bargain :lnd fale was m2de of a term for 
),'Ur!, which the {talute: jull mC'ntioncd not confidtring, 
we may ruppo(c, of rufficient importance , doe, not re­
quire {bould be inro1kd: the bargainee being thU5 pof­
fetred of the term, by forcC' oftllC' Jb,IUtC', was in a c3pacity 
to rccC'ive:l rlknfi of Ihc inhC'tili'lncc. The deed of re­
kale contained the whole fcttlement of the efiate (0 con_ 
veyed, 10 the various ures:md purpofes intended to be 
provided for . 
. ;\FTER attemptS to limit e(htes in pcrpct\lity had b«n 
fo often made, and fo repc:l!(~dly difcountenanced Ind de­
fca~ by our courts, thefe new COlwcpoces to ufes were 
bid hold on as a moUe for mak.inc; a frdb experiment on 
tbis fubj('!l:. Being a modern invention, aOO conft'fJedly 
in defiance of the antient courfe of the common bw, it 
was perhaps Ibought that fuch e!lates as might 0(1; afrer 
former precedentS be limited in pon-effion, might yet be 
dcclarf'd in ufc. The nature of an ufc fcemed to fuvour 

Ibis indirnltioll to convey "uel, tbirt projXrty by tht limi_ 
tations of I, deed: it Wi\5 a creation of the fealtOr'," wu 
wbolly at his difjX?fal, and was cognifable in a court where 
lhe dii9:atCi of l1~ncral rear on and equity wert fUPJKIfcd to 
fuperf.:de the rigid precede-IUS 'Of a p:mial and antiqulIkd 
fylleD'l. h was probably owing to ideas like Lhe~, that 
,,:lilY of me limitations or ellatcs, whkh beg2.n to appear 
abou\ ' thil time, were made. In the thirty-eighth of 

Hen. 
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Hen. Vln.lhe~ is mention ofa convepnct: of this kind, 
which W;l5 contrived for the purporc of preventing aU the 
pecfons taking under it (rom b~:aking in upon the IimitJ.... 
clan thereby made. Th~ grantor illfeoff'ed tWO perron, (0 
the ufe of himfelf for life, without impeachment of wa{te. 
a.nd after his death, 10 the ult: of his (all and hi. beitt, un_ 
til the fon lbould arrent 2nd condude to alit" the db.te, or 
:lily part metter, or to charge or incumber it; and :liter. 
::md immcdincly upon fuch anent and t"onclufion, to the 
ute of A. and his beia, with the fame provifo. :md fo on to 
otbers I , I t :lppe:u~ that (ueh de\'ifes were now very com. 
man; but nom: of them coming into court; we know not 
the rentiments of the judges UPO:l them, and mufi wait 
till -a fubfequent period, when they underwent (ome difcuf. 
lion. Thefe are It the up(brt and wilJllroyi(ol and Iimi . 
tation," which are (1.1 reprobated by a great lawyer 10, in 
whofe time they began to grow into ;;re:l.t diferedil, afte'r 
the I:llCoul'2gl:lncnt they had rcce.ivl:d by fome. adjudica­
tions in their favour I. 

THE iLilrodutiion gf u(es tended much to cmbrangle 
qtienions of real property. and the whole law of tRates : 
thefe difficu!titi incl't'afed after the nat. of Rich. UT. 
had given to uj1u; flU '1t the ("me powcr over ' the land 
which the feoff ... -es had befort. OInd Rill continued to retain. 
Wben the !lat. 2.7 Hell. VlILconveyed the polTeffion to 
the ufe, new perplexities arofe of a rimil .. r killd . Befdn: 
we take leave of this fubjea, it will be proper to give the 
~ader (orne in{boccs of thefe eomplic:utd queAions, which 
we thall now do, without entering minutely into the ar_ 
gument. in whicb they were cln\':llfed. 

IT hu been before remarked, that the ca{ualty of wtrd_. 
(hip was intimately con~8.ed with ures j :md this fruit of 
tenure wu the topic which mol~ interdlet! the killg in the 
fuppreffion of this new fpecies of conveyance . • I n our 
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4w-boob, in various cafes. this connexion bctwten urc~ 
and wardlhip appears- ; and fome of the moft complicated 
que(lions rdating 10 the lam'f arnre from cfhtes in ufe. A 
rcmarkabl.e cafe of this kind .... -as -Argued in the court of 
common~pleas, on a wri t of ward brought by the abbot 
of Bury a;ainf\. E HZlJbttb "h,d:tnhnm. Ct"rtain penon5 
being fc~(cd to the \lfe of Bulmbnm in fee, infeolTed other 
fcoffrtS to the ure of llod:,enham :md Eli~beth his wife, 
~Clr her lile, with remainder to Ikckenh;lIn in fee, Dock­
ellham died, loving :l (on undtr age. The lands bting 
hrld of the :1bbot, he brought his writ; and it was a quef_ 
tjon> whether the infant ihCH.lJd be in w~rd to tbe plain­

tiff. After f, equent argument, tbe Judges differed: SI"I-
19 and f't7.hlruffl holding tbat he thuuld not be in ward 
to the aboot ; and D.ldwin, t hat he {bould. No judg. 
ment w.u given ; ..but i~ is (aid that the abbot had the wa.rd 
by conIent i IIgrecably with the opinion which after­
wards preV'ailed, n:amely, til::'1 the heir was not in of 
the new ufe. but of the old one; fo that being in the old 
rt\'crfion'ss heir to hit flther, and not in of the new rc­
m:linder by porclilfe, he lhould be in ward~. • 

T ,,0 f-:ttlemcnts m:ade by the lord Burgh, ( which hive 
been alreaGy mentioned for :lnothrr purpofe) gave occalion 
to I quenio'll upon the wai-dlhip of his grand(on. In an 
indenture of coven:.nt on his m:miage, before the full. 
1.1 Hen. Vlll . be deci':u-u the U(Ci of:l recovuy to his fon 
and hill 'wifO, :lIld r:te heirs lot the body of his fon; ;I(ter 
It\e Ih tutt, the (on' b:ld ifi"ue and died, leaving the ilTue 
;"" ithin:lgt:: 1l)e Ia.nd \';"a$ holden of the king. and it w.u 
:l queJlioo, whether the infant fhould be in ward to the 
ero_ ol or out of ward, doring the life of Ihr mother. 
' r hi, matter wat heard in the new uurt'l TYllrdl lI"d 
Livl r ;I;' ; , and it wu held by tbe king' s fc::.rjcan t :lnd at. 
{I)fnl:,., i)y the attorney of W2rdS, by Bro.lr, and others. 
1 • • 

• _I Urn. VIU. Dpr, ,. JI . 

lb.lt ... 



ENG LIS H LA W. 319 

elf"'''. 
Xl:X. 

'---v--J 
HI!.SR\· "tU 

that the iifue Ihoukl be out of WArd during the life or the 
lord Burgh, who w~s am the I.:.ing's tenant ~ (or h~ving 

cxprelTc:d no ufe of the fee, Ihe antlent ufe of the fee·fim­
pie remained in him; al'ld fo when the {btUte palftJ, the • 
poJfeffion vtlh:J in the fOil ;lnd his wife, II the ufe before 
did, :md Ihe fcc_limplc in ' he f.'IIhcr. who was donor of 
the ufe. At the time of the (.'lrnc marriage, the lord 
Burgh fettled other bnds by CO\'enant in this W:ly ; namely, 
cc that his dddl fon, immcdi~tely aflC~ r his dc:!th, Chould 
.. have in poffcffion, or in U(l', all hi$I:1I1115," &C. In this, 
as in the former, the quefl-ion of wardtbip turned upon 
the fee-limplc, whether it was out of tnc covenantor; 
.and they held that it was not'. 

TH libreakinginto old fClllcmcnts, and then rc(cuJing the 
family-cR-att', as in pne of the preceding infiances, in a 
new way. furnirh ed frequent queflions of remitter. Thefe 
were always difficult points, and were rendered llill more 
complex by their conM)lion with ufes. Thi. will be evi_ 
dent from the fvllowing in fianct:S. Tenagt in 1::11 made 
a feoll'mentbtfore Ihe fiat. 27 H,w. VII I. to theufe of hill 
",,-ife for life, remlind~ to his fon and heir in fee ; ahcr 
[his the ll;nuu paired, tllt'n tho feoffor dIed, and then the 
wife and the (Of! entered j it was doubted, whether he 
fhould be remitted to the entail. Dyt,. (cems to think: he 

fhould not, bccaufe the ,huute executed Jhe pofTeOion in 
him in the fame manner in which he hld the ufe, and th:lt 
W:lS in fee j but he thought the iITue woold be (emined. 
Again. a woman tenant in tail l OOk. huib:md, wbo made 
a feoffment before the (hu. 27 Hen. VHf. to the ure of 
taimfdf and his heirs, and after having iifue by his \I{lfe, 
he die-d: the wife di.ed, the ilTue entered, and 'nade .... 
feoffillcnt to the ufe of himklf and his wife and hi"" heir~ 
;and Ihtn diN, Icotvint at) heir within aie ; thtn the IbUlle 
~7 lieu. Vill. w;as plfli:d ; aft~Wilords Ihe WIle di · and a 
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C If A p. queftion aroCe, ""hetherhe WlIS rcmiucd to the ent01i1. NQ 
~ ded60n Waf made in either of thefe cafl:S; b~t in the f~­
HL.\'k \' V III, lowing. which was of a fc:offmcut in fre by :I. tcll:l.nt i~ 

• uil, who died his heir within age, after which thc Ra­
tute pall~d; it was adjudged, in conformity with thc 
opinion of IJJ,r before-meuti~ned, that lhe heir was not 
remitted·. The expeflation m all thelj: cafes w;:s, th:lt 

• bec:auCe an 'eRate wu thrown upon the ujlui f.' uft by tho 
{btute, it was within the common-b,w notion of I remit­
ter, that he Jhuutd polTers not in the fonn in which it .... "15 

un upon him by the Jaw, but ill his better or more :In. 
tient right, by remitter. BUI this rearoning was done 
aW""1 by another which wu equally technical :md renned ; 
fur it was :lnfllo'ered by BalJu:i", the chief-juftic:.c, that the 
e{l",te W~$ not c.aR upon the ClJ!W flU 'ift by the law, but 
by hil ~I#n .n j namdy, by an aa of parliament, lo ... hieh 
every man is • party a, The bc!ter rcafon bowev.e.r was, 
that the l!:atute gave the poOeffion and feilin in 110 othet 
way than the pa~y Iud the ure, and 1\0 fcifm could be con· 
veycd.to 111\ ufe which he h:ld not. 

THE Hatutc of wills m:ly be conlidC'rlXl as h:lving in-
troduttd !l nell' [pecic, of COI1VC)'llnce. A dcvi(e bc.arne: 

now a com mon 3lTu~cc, wbic:heffolkd a complcle lfallS­
fer of the frcchold, We have (CCIl, lhat many points had 
al~:ady bee determined on wiU, of land devif.lbJc by 
cuftom, from which the formal and elfcaive pam of a will 
wete lvltrably wdlicttled j but 11 new tum w :tS oowgi\'c:n to 

theCc irUltllments . The pnClice ofdevifing "/11, where 
it w:lS not the cullom to Ikvife. the Ill,,', had latdy made 
wflls much mOle frcquent wn they ,hId httn, Thefe, 

... ,~hjcl! were nothing more in dee than dcclanrions of 
uf~. bt"Cllme precedentS for wills .fur the Iluutcof wiUs : 
~ tb:l.t, in addition to tbt loafi: wordin, which was aJlow~ 
h wtlls gI land at cOllll'DOn law, ,:and the libera.l cpn(h-uc. · 

.. J4 Hm. vlu, nr-• .s" !I,,u •• 11 Hca, \ 'ql. JJrn", 'J. 14$, 
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tio>n whkb du:y receivcO, in order by all poffiblc ways to 
Give effcll to the intcnfjOJl of the dtcCaft'd, however un_ 

P'" uchnicJly exprdred; in addition to theft pl'Optnic52nd 
c:ircumfbncesrdating tq ~·ilJl of land. tht'y wtre now to 
be con!idered, iikcwife, in the light of declar.nioO$ of 
ufe$, and u filch were ID be itl terpretcd with great indul· ­
gcntt and equity. ThefecOlIfldct'1l.tions rendert-d the rub­
jc.:l of ..... ills of land ((lmewh"t curiOlls and c:omplicau:d ; 
cfpc:ciaUy when entangled ill the diflil\£lions and fefine_ 
ments wilh which cnuils.nd limitations ahounded. The 
difficulty in all thefe cafci was, how to cl'fuduate the in­
tention of a tdhtor, without intrenchiilg On fume rule of 
bw. 

h: reviewing ",hat was ~ by the courts in forming 
and modelling the law of deviCes, our atremian is firft 
C:lugbt by thofe determinations which illuflrate the remark 
we have jufl been making on the equ it ~ with which the(e 
ic\tirllmentJ wert: confhoed, o.nd the contril~ which they, 
on that account, exhibited, wlgen eompan'd with crants. 
This confHtutes the molt imerefting topic iJl ,he law uf 
devifes, lind will Ikmand ollr :Iuention in a pilrticular 
manner, as devifes ~'Cre now authorized by p.,rliament, 
and the occ:t.fions for difcuffing them were more frequttlt. 

THE firli information upon this head prefents itfdf 
in the nineteenth of the king i when £"lujitlJ {tales ins 
all acknowledged point of law, upon which he might 
argue, that a devife to a min in fee, and if he diC5 with· 

C HAP. =,. 
HENRY ,'m. 

out heirs, then to another, wu void in law i for & fte.fimple 
coulJ not by law Ikpend upon another · . This is an in. 
fblllcc in which no indulgence w:u allowed to a gift by 
will, beyond that of deed. This queA-ion W:lS conlidet • • ' 
cd fOlne few ye:\rs aftCTw:ards. when a Tearon w,,", given 
why the law would not Cuffer (uch a. de\'ife. A mill had 
given htS bod toa religious heufe, by the cuftom of n· • 

: ,,11m. VJiJ, }, 
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don, which allowed I:tnds purdufed to be f;iven in mort. 
main; with d.is condition, ita f,/id ,,,,d,,,tt fo much 

money yearly to the dean and chapter of St. Paul's; :ln4 
if they (a.ile..!, that tbeir dbte thould ceafe, and the dean 
and dupler and their fuccdfon iliotlld enter. Upon:m en. 
try being madc, it w:u h~ld clearly by Ba/dtv;n and 
Fl t%.blrWrI, thllt the coudition was void ; for. f,ud theYt 

it could not rem:ain after a gift of the fee-limpJe; the 
feolFor having determined his intereft and right: belides, 
a ft~nbff could not ('nter far me couch~ion broken, but 
only the beir p. It may be remembered, that the very tutOn 
gin:n by Littleton why' the limitations in j,,!/riu Rirbrrs 
..,ill were void, was. bccau(e the hcir, and not a Ilnm. 
ger, W2S the proper perfon to entcr for a condition broken' . 
The di lli nClion had not yet 12kcn place between condi­
tions and conditional limitations. 

TIn fantc fcruplc5 which the courts had in a1lowint 
a fee to be given after a fee by will, were entertained fe. 
fpedin~ the deviCe of:!. chat'lci illtelell: they were as jca. 
lous of thefe ptrpetuitiei a' o( the former, though they be. 
gun \0 relax in lhis feign a.s to the latter. A mao poC_ 
fCKcd of a tc:nn for forty ycars made hiS wiU, and dC\'iC"d 
it 10 bis ddefl: daughter, ami the heirs of her body; and if 
flK" "'cd without any, wen to his fecoud d:lughter in t:lii. 
Thc clddl tlaughter marrie:4> and eying without iffue 
within tlle term, the h~anU fold it; an.! it Yf" douptedt 
""hctll1~r the (ceOIl? c.i:aughter had :lily remedy: I t ..... :1$ 

ther<: (.lid by &rJtiw;und Shtluj', ~~t the ~ad no remedy, 
L'te dCIUe bcill~ :.g:linR J:lW j for a krm could not be gi­
ve.n in rcmaimk:r any more th:m .... crume! perronal, as h:od 

.. becn determined~ they faid, in the reign or Ilenry · VI. 
HngbjMd thour;ht the remainder w.s good, confldtring 
it was by will; and the intention of t be tellatar v.'U to be 
dicctei !, well as it could. This was no morc tha.n, in 

, d. :,. lien. l.l)ytr.n. t! . , 
• 
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other word!, that if the eldell daughtcr died without iffilt~ 
~thjll tbe term, the {('cond (booM bave it. To this it 

was obfened by BniJ1l!in, th;u the cafes were diffcrent j 

(()l" he appro\'ed ij( a deviJe of II. term upon condition, and 
tbat if the dcvi(ee died during the term, 2. {tungC'r l11o ... ld 
havc it ; (or then tht: whole rm :ind inlereft' would not 

C HAP. 
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be given, but only Ca much llS d .pfed during hil. life. Bnt 
bere the t('(btor maue an abfolu:e unqu:l.lificd gift to the 

e1deft daughter. And he (aid that he: had been conc('r!I~. 

when Oil {erjc-ant, in a cafe: rimila.r to the pteCent, and that 
was determined to be ill'. 

TN E former was a deviCe of II. term in /(1j/: It W:l5 :U_ 
terwatdllaid down fo r b ..... , tn:lt whcre a term for )roe:! 

or other chattel WJ.S deviCeu fl,-lift, with remainder over; 
there, ifthe devirte did not alien it. the perCon in remainder 
lbould have it. But if he had difpoCed of it, the rtmain­
der_man had ~n wiJ,hout remedy'. 1 his wai f:mltioning 
an abrolute gift of a chattel fur !if~, with remainder over. 
In afubfequent cafe: itwas laid down folargely as apparently 
to warrant a remainder aiter an inherit:lIlcc in tail, if the 
occupation and not Inc thing itfc1f'l'i'as given . For it is fAid 
to ha\'1: bel:n agreed for law, that the Ht"Pat;,n of a chat-
td might be ue\'ifcd by way of rem:linder ; but if the 
thing itfdf were ul!'vifed to be ufed, the remairwkr 
would be , oid: for a gift or devife of a chattel. if but ro~ 
an hour, was the fame as (or ever; and the donee or de­
vi(et might difpofe of it as he pJeafc:d 1: an opinion that was 
n~1 whol!y Mvel -, "I bus wa.~ the rigour of thc: old law bra: 
dually foftenini:. till ihefc tc(lament:lry difpofttions were at 

length rec'1~i(t'd by the courts, under ,he name of ,~t(lil'ry 
jl1JiJts, whIch ought, in teafon, to be fupporUd:md «n- • 
c!e~ eff'echcl, 

WHE.l'!Y EJ. lh~ judgts could difptnfe with the r gour 
of 1m: Illd forms of conveying property, they were . ady 

• as Heft. V,lI. Dyer, ,;", I. 
: Jl IItI!. VIII. Nlw C,,{d, 40. 
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to &i\'c- all amn~C'e to":";Hd~ rnablilbing a m:vifc. The 
(ollo""i ~g is:'. ft:ron~ innallC'c of thisfavoUr.lble eonnruaion. 
A man had dcvifed, th::.t'T. S. lhould have his land after 
the death of his wife : they held that, upon this deYi!e, 
the wife fhould have tbe land for her life, becaufe;: they 
tbought it evident, from the" manner of the gift, that th~ 
,d b ,tor meant it fo· , In the following cafe, a rule oflaw 
~v made ~o give 1\";\y to the great objell: of fulfiUing the 
intention ofa lcOator. ~nd had becn dcvjfed to two, 
It b ttrllJ,[1U1 w'. m ; it was held by L~rJ AudltJ, then 
chancellor, that the fu rvivi ng dc\'ifcc lhould not take the 
mtireeflatebyfurvivor, but only;\ moiety-. Again, a 
devife to a m:u\ ami his heirs male, was confiruud by 

t~Jurh,rt and Sbl llfJ' tn be clearly an elhte 13il, with_ 
OUt the word hrNIJ ; bccau(e it ::ppt'ared lbe intention of tile 
lelhlor tha: it Ibould be fu -. \ Vhcre a mlln willed that 
his ftofj-i:c~ Ihould make an efbte to J. N, and the: heirs of 
his body, th.is was fupported as a comptetc devife, bec:aufe 
"f the telhlor's intention r . If a devife wn mad! to J. N. 
wilboot adsli ni; any thing mon:, it would, lik.e a bift or 
(:r.!nt, be only for life; but this mi~ht be explained by 
circumft'::lI1ccs to mean a brgef eft:ue ; as where it was 
f:tid, .. paying 10 ::)1. to A. n." this .... ·a5 held to give l\ 
fee.funple j and if the rJevircc did not pay it himfdf, his 
heir or executor might'. 

No point in thcb.w of Oe\'ifeshau c~lted more di(eu ffion 
th.ln the: power delegated to exceutors to fd! land. A (b_ 
tu:e waunadc in thi, reign to remove onc difficulty, but 
m:lny nm remaillcd. The following is an inlbnce wh.cre 
!I queAia.'l of fhi, kind was ugued with much dilFcrence of 
nplnion. A llIan dc\·ifed land to his (on in tail j and if 

t he: died with<M1't ifrue, he willed that A. and B, his e~ecutols 
1h001l1 feU it. 4. dird, B. fun'i"ed, and made M. his Cite-

• 
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.xxx:. cutor, :lIld dted : then the (on died without itrue, and M. 

IOId the: land. the que1l:ion \VOlS\ whether this (ale wu 
Sood. This cafe was I1.rgucd in the excbequeT-chlul1ilcr 
before all the jud&cs; when it was agrffil by lllJ, cxcepc 
N,rwicJ:t. Fh:.hu'jlf't, all(l Af~,rt, that the £ill! was nO[ 
gOOl.i. The r.brcc dilfcnting j!lflicn urged the old rule of 
law, that the will of the tefi'Oltor fhouid ih: fuppou«l by ill! 
intendments, though not t.xprdTed in ciur words. Thw; a 
duife in p,rpttuum was conA-nu:d a fce_fullple . A devife 

I..--v--J 
lli.~1t\: \'ut. 

.. to give and to fell as he ple:l.fcs," h:l.d Ir-cn connrued a fce_ 
limple. Ixcaufe the meaning of the ICltaux ill there two 
cafes appc::tn~d to be ruch. So here the leflltO! mull have 
been lW'MC, that the enate l.il might Ian beyond the life of 
his two execul()rs; 2nd therefore he meant that the land 
lbould be fold by their reprefcrlt<uives. thlt being till: only 
way in which the u:ecutors could (dl. Thus, they f~i;~ if 
a m::m willed thllt his feoff'ees fll ould fel!; yet iT it hnpP"lIl'd 
tbat the land had bC"tn paRi:d by recovery or nn::, :Iud Iltlt 
by feoftinent. then the recuvcrcrs or ronu(ees woulJ h;tvc 
the power, becau[e it W;\!i the tcilator's iHtellt that ~hc; Ie 
who had tbe b.od lhould fell it i and th~t w .. s of moJ'(~ im­
pof.tatlCc than the r~rtjcular n;"nc under ..... hi .. h they held 
it. Ifa will was, th:1t after the expir;lIinn oran dhtc UlI, 
the chier.jullice: of England fhould fdl the: land, It IWJlt 

me~n the: chicf-juP.ice: foe the time being, :1IIJ not a: tho 
time: of making the will. 

Of< the other fide: it w~s faid, that this wn net a tt rla­
mentar), donation, but a ~'tr to a p:micul:u pcrfov to 
do '2 «ruin aCl ; and a5 that rd:ucd 10 the difpofal of lan~ 
and' (0 uquired more circumflance than the dlfpo(;l of ~r_ 
f(mal things, they thought it Chould be conf1rued more 
nnWy 011 that accOUIll i for a pt'-rfoll mi;ht &i'l: a verbal · 
direllion to difllOfe of any ch.:ntel to :!.lIothcr. but If 
he would giyt authority to n!~h livery of fl"ili n, it 1f1uA be 
j~ writing . The I,,", {o much r.~ouJl::d tne ;lJbcritat rc ill 
pteference to the ui{pofitioll by will, that j( thl.'rt \us ;n,. 

,luu:.t 
• 
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thing uncertain and doubtful, the land would go to the bei!: 
Thus if a will wa~; th:u H. th'ould (en land, 2nd he diet! 
before he had fold ii, if (bould not be fold at aU; for the heir 
of H. could not fell under the ~onis of the will, it being 
a !tuft in H. which ifhedid not perform according to the 
will, tbe land would go to IQC heir afme leitator. Ag:J.in, 
ir a tdlaturdirtCled that B. and C. fhoutd fell his rand, B. 
could not alone fell it, beciolu(e the l rufi: ~'as joint. The 
fame of a letter of attofn'ty to two io make livery; one 
could not make it ; :1IId if to onc, he could not transfer the 
ttuft to another. ]f I defi re 1I. penon [oft':l1 an obligation for 
Ole, he could not autharifc anothu to do it. So In the 
prefem nft', the two t')Cccutors could !lOt, much Jers could 
the one who fUTVi¥cd, sive the n ul! 10 MOther; nlmd)" 
to thcir'cxecutors, 

As to the: intent of the tefralor, mey faid, lhal could be' 
( at lied no fu rther th'lI\ hIs words would fuppert It j for 
everyone rouA allow, th:Il ,,.here a will authorized fu ch a' 
prior or fueh a nt:l)'or to fell his land, and there was 00 

rueh mayor or prior, that the bnd could' not be fold, not. 
\'/ithfnndill:; it was the tc!tator's inten~ that it thould. Iu' 
IT)any cafe. /I. will failed bf its intention, either on account 
of the unccrtainty who wu to e::o:ccute it, or or the perron 
who was to execute it F.ii1ins:; as if a tefiator b.ul willed 
that hi' executol"5 thould fell his land, rind aftc:rwards forgot 
10 name any. Of willed that it fbould be (old, but did nor 
f,y by whom; in 3U thefe nfes the " 'ill would be fo rar 
"bid, But if land W:lS W) be fold by the heir of B. this 
w:as filch a gentr.tl tum as woyld include every heir to the 
t~utieth ckgrtt, as well lit partr matris, as IX tnrtt pf1tr;1 • 
but if B. died without heirs, or \\'as att:lmud.; the land' 

I could not be {<.lId. . 

THi tclhtor, in the prerent can., ~iu: (~lIj ffl ' '!ft, the 
juflicet \'ook occalion to confider the .!e\'ife in that light . 
a.'ld it W:lJ agreed by :U! of them, that before the (lat, 

1 Rich. II I, a wit! orland made by him who hid lh~ ufe wu 

not. 
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lI.ot good, unlcfs the fcoffee would concur in fubftanti;!tlng 
it ; and now, they (aid, it was onJy by equity of that na­
Me that a will by tljllli fill Uft wu good. They fllid, 
Ih'" when this power was given to his execulon, the term 
tJt«utm w:u a Jrfc,.ipzi~ pl"J~n~ 2nd did not mean all 
perrons who by law might bcfOme executors, :\I by fiat. 
~S Ed. lil. c . 5. C'xC'cutors of cxrcuOOrl ; and they fi1.id, 
in tbis elfc, if A. and B. had declined adminifl:ering the 
drell~ they, though not millJ executors, might ftiU fdl 
ucder the power'. 

SUCH were the :lrgument5 on bo:h lides of this 
qudlion. It W:iS probably owing to this :lmple: difcuffion 
that the parliament, ::.bout two yC' :1rs after, came" to 
a rcJolution to rtmed), the cO/lti:qucn~ whicb followed 
frOID fome of the opinions here Jclivcroo for lilw. It wu 
declared by {lat. 21 Hen. Vll i. that when o lle or morc of 
tb~ executors rcfufed [0 t:d>t upon them the adminifln.tion, 
the othtrl who had might fdl. Tbis. ho ..... e ... er, left un_ 
toucbfil aimofi- ' every thing delil'end :!bu ... e ; wh j,.·h, :lfter 
thc agreement of (0 mnny judgts, mull be confiC1:red as the 
l::row of t!le time. It fccms too us if thi, jbtutc had 
betn cOlltlrutd by t-quity fo as to :-.uthoriu certain ll':'h, 
which were II leg:!lon the principles of the above refO:u· 
cions of the judges. til the thirtieth of the killg, where llInJ 
was lobe folJby the cxecutorsafrtr the ue:l.lb of7. S. and tile 
tefi-:lIor made four txec utorsand died,:md then two of the 
executors died, and (htll 7. S, diecl; it helt.! by tomt'., 
that the tWO (ur ... i ... ing uecllrors might (ell, bec.1ufe the 
time lOr felling was but juU then arril'eJ .; and dUI W;tS 
air. the opinion of B,.,ut C, 

THB nut objcll: is the jurifditlion of courn. TM al­
terations and inllovatiot!S that were m:wc ill (Jur dicia] 
poIit), by parliament nne already been rebted. Henry 
madeothtrs by his OWJl authority, The natunt! co~(c of 
C\l'CJlts ""ill alwaY' conu;bute to gi ... c a nt'w lurn tl»the 

• . I, Hm,'\1flf. " . • JI;IHc, VlU,N." Cafer. I,. 
~ ~ClH.m. VII(: SewC;&!'",h. 
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C HAl". ~adice :md proc«dings of courts. 'We Iu'/e fctn ho\t 
~ t:.e king's bencb had acquired an acce1Iiou of civil bufi~ 
lUt~R ¥ VIiI, Mf, j and in w)at manner that \\~"$ illO'e2(ed by the dj(ufC 

The court or ..... ..,. 

of rc2.1 aai~ and the inc'I'coIfe of !lelicn' upoll- the tare. 
~ut with refpe8: to there, Ihey~ nlade fome dillinttion. 
Some of~lht.re \vere confil1yed as lIot proper fubjeas of 
cogulfanct: hete. It' W.$ held in this reig~ that an allio1I 
upon the care ag;tinll an hoftler, for Il hork: fio~n aut of a 
common iun, would not~lie in the Idng',.bc:nch; the 
[.'1me Opillion prevailed where a perfon negligently Iccl'l bi' 
fire·; :mJ in ~mc other inni\l1~es . 

IT is Aaled by ~ wrIter of this reign, that lhe cOO" of 
C"ru.n~ry would c:i\'c , tlief in CO'1enants mAde without 
writings, if there were Cuffirient witndfes to pl'OYC them; 
and difcovery of evidencCl might be obtained there, when 
the plaintiIJ.' knew not the certairJlY of them, or what they 
cOlltained, A tingubr piece of equity was admil.iRere4 
ill the following mfbnc:;e, whie'" is mentioned as ~ 

comm~n courfe bf rdicf in that court. A man bound in 
::n obJiI;l&tiOIi was fued in a county where the deed was not 
cKtcuttd: the obligor brought hi. bill, rurmiting, that by 
(och fordgn fuit he WllSP!liled of divers i*ilS whicb be 
mi~t\t ha\'c had. ir the 38ion hld been brought in toe pro­
~r coumy; tili' war cOllcej\'cd :t proper fubjel\ for rdief 
in ec;,uity-; which was., we may rupporc, by injunB.lo!l b, 

Tn. jurifdiDion of thi' court WlS !;rt:.ltly enlar;td dur.: 
in1 the time that Clrdimu WoJfey preftde<l Iht"re. He 
chefe to exerti(e Iii, equit"ble authority over e~ry thing 
which cOIild be.:l C1ll~t:r of judit:iaJ enquiry. At length; 
fib~in$ hi.mltlf loaded with the number of ~tition., ofum 
rull «:I_true furrnif~ and (tn'olous co:upl~jnts, he grew 
weary of :mending to aU thefe himfdf), arnl therefore, as 
.-ell for his nrc at Jill timn,..as to pro'tide perM! 1O fup­
pl1 hi~"p1ace whc:-t abrent on l)('Ilitical avocation~ be caukc! 

• Di", t1Couns. ' IIW. 
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• fout courts to be cre8cd by commiffion from the king. 
One of thefe wu held .It \V"hitehal!; another before the 
kin~'5 a1moner, Dr. Stokdby,afterwart!s bilhop of London; 
• third at the tfo(ury-cha,:"ber j the fourth at the roll5, be­
fort C\lthbert Tunftall, who wu then m:lAer of the roll~ , 

and ufed. in conkquence of th.js appointmenf, to hear cau[es; 
there in the.afternoon C, 

THI! WI5 the lirA infhnce of the mafier of the roll! 
horjng cavfcs, he having heroic bec:" only the principal of 
th;H council ofmafius affigned for the challcellOl ' .. amll-_ 
ance; nor is there any notice of a rerfe n being ;r.uthorifed 
to h~r caufcs in the chanrellor', ... bfence liU now, when 
not only the maner of the rolls h:wl this delegated jurirdic­
tion. 'but-alfo the (cvcral courtS jllfl- mentioned. 

THlt c::mIinal maintained hi, equitable jurifdiCtion with 
:;J. high haJld I entcrt:lining in one dep:\rtmcnt or olher ('om~ 
plaints 0( almo" every kind, and ueciJing ..... ilh very liule rc~ 
gard to the common law. This C(lndll8 in his juuicial 
capacit)' f"rni(bed grounds of ;ccufation again" him, when 
articles were exhibited containing an cnumer~tion of all 
thii great miniller' , ofieneC'S. He WaS charged with hav­
ing examined lIlany malters jn challCery after judgmC'llt 
given :l[ corr:mon law, and obli~ing the parties to reflore 
what w-as taken under execution of fuch j\J.d&menul". He 
WlIS accufed of granting injuna ion~ without any bi1l61C'd ~ ; 

and when 100ft would 1)01 do, of fending for the j udges 2nd 
relSrimanding them r. T here is no memion of thefc ('Ourt ... 
whicb he had procured to be cJl.blHbed ; and which, pro. 
bably, at tbat lime were thought pcrfeClly it·gal under the 
king's C(»nmiffion. After all, notwithfiandillS thefe com­
p1ainu of the cardinal'i admini"ration of j ullice. he has the 
~putilcion of baving aCl d Yo ilh &reat ability in his olllce of 
chanccllot; wh~ lay he'" ... ;ct upon him Ihall it had upon 

• Rift. Ch:lIlC. i . 
• Andn.~.u'WvUry,.n, 
VOL,IV, 

• 
• ArtidtuplrJ\ w ..trq, 'I . 
, li!.J, ". of ' I.u./I. 91. ,., 

• 

• 



Ii 1 S TOR Y 0 F T ItE 

eRA P. 
Xxx. 

<---.---J 
&liRV'.IIL 

any of his prtdccdror~, owing to the too great nre with 
which he cn~ruined fuirs, and the extraordinary inRuJ( of 
bufinefs which might be :mributed to other cauft'l. 

,. 
• 

• 

• 

>run cctft<! with the nmov~1 of the ch.:mcellor; and 
the bufir.c1. there roon fUllk to its natural levd, pethlpl 

rather below it. It is f:Jid, th:!t fir Thomas More, 
in 2~ Hen. VllI. rcad all the bills himfdf; tltJt on 
fOllle of the days in lenn,lhere was no caurc normo­
tion; and that at one lime he had aC!ually difmitfed 
every caufe in his «Iurl. The natule, of wills and of 
urn, in a tourCe of time, (upplied new materials, and (11( ­

,u(bt'd full employment for thl!! ch;mcdlor. who agai n htgan 
La {hind in need of amfb.nce; which led to confirming the 
mafkr of the rolls in his nt'w judic~ 1 authority. 

As the chancdlor ~s to adminiAer jun-ice accordin& 
to the diClates of h.is confcicnce, fome perf On! wt're cu­
rious to enquire to what duties in the uikh:l.r~e ofh!:. office 

• the fame oblig:aion of confcience ought to bind him. In 
this )'Oint they {ttm io have rigidly txaatd a fcrupuJous 
otrcife ofbis dUly from thi' judge of equity. It is de­
c!:lred by :m advoc;J.te for tllis new court, m:1t if the chan­
cellor granted a fUbpa:na without uking (ure!)', as rcquirt'd 
by nat. 15 Hen.Vi. c. 4 . and, the maw:r of the bill being 
found untrue, the plaintiff W:'lS unable to r.,tisfy the d:umges 
tbe d~relld.ot had ful1ained, the chancdlor was bolllld in 
confcience to yield them. A!r-liu, if a bill W.lI brought 
after jud&ment pafled in the king's COUll, and he took 
fureties that were IIltcrwani5 found infiiffieicl'lt, and the bill 
wa5 proved untrue, he would be bound to render the d;t,_ 
m~, becaure it was eJllt\ed hy flat. 4 Htn.lV . c. 23. 

• tl':l1 judtmcnts in the Idn,'sc:ourts rhouM not be examined 
ill the wllcery, parlhunent, or the'where. So if the 
chancellor gave j~gment upon vehel11f"lit conjeBurt, OJ" 

Ol~r \UfOtnl:ltiOIl WIthout proof, and bttttr information 
W:lS Olfe~ hiOl, he W'\I held to be bo...oo in confcience 
either to amond his {elltcncc.' , O,t;, make reftorOltion to the 

• I""r 
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~rty ofa11 heioa- by it: But jfhe proceeded upon proofs 
chat turned out to be untrue, no re(frers need be made, bc­
caufe he. had re(ortcd to tbat trial which was :lppointt'd by 
law: (or the benet opini~:m {terns to h:lvC been. that the 
chancdlor W:IS to determine I«IUI Dllrg3ltl tl pri/."t41, 
IIld DO( according to his cOI1j1:.9.ures lind (urmires, a ... (orUIl 
held, under :m idn of reaching the re31 truth of !.he c:lfe; 
and it \Vas accordingly held;t~:tt if:l penon had no proof 
by witoefs, in writing, or orht rwifc, he could have Uti re­
medy in cbllllcery. The .chancellor, however, might 10 
fin exercife his dircretion, as, up~n :1 very (pedal Cllute, 
and not cxherwif~1 to adnli t a P'!' (on, 15 ..... ell :l~~ puhlithil1l 
of wilnelJi:, as before, to :d!edge any new maHer that bad 
rcctntly come [ 0 his knowledge. For the like purport, 

I...-v----' 
lJ.~"':R '( \'114 

a great lati:ude in pl~jng was llllowed. They held alf~ 
that he mj~M: fuffer the parties to C'h ange their demurrer, 
wbich wu not :t11owed in any ol:ler of the courts, Atain, 
• double pica, or de~nure in pleaJin~. or two plclS. wbe~ 
one went to the whole bill, were CQllfidered <l5 no irregu. 
wilY in chancery; for the truth was to be invctligated by 
21ly puffible me;lf)s., except furmifeor conjet1ulT. 

SOM! went fo far liS to make the chanedlot liable in 
confl;LCnC't if he gr:a.nK'd a fubpo:ns on a maner cognililule 
at common law; others made a diltintlion wbere the mat· 
ter was apparent, and ..... here it was doubtful; olhers wou!d 
make him anfwerable for unnecefI':uy delaY' io fuits . But 
all there were refinements thllt ended ill mere {peculation J 

for the elu.11cellor J being a judge of record, WllS not com· 
pdlable by bw to mAte :1mcnds 10 :IOY one fot errorl of 
judgment, or for2ny judicial proceediog Jire8ed by him I, 

NOTWITHITANDtrcO the chancery was lIoIy long efta- • 
bJi lhed in poffdlion of iii equity-jurifdiClion, there ~ere 
not wanting ad\'oclltt'S (or the aocient common law. \\ho 
look upon them to controvtrt Ihis Ilovd pr.1c.li(.e t: rub· 
Fit"' ; this led to 11 difcuffiOfl, in a>hieh tilt n:u-ure of this 

I ltJrr, ~If fOI. I, 34" 
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THOS! who quelHoned this new judicature contended, 
that it was unreafonable for the cb.a.ncdlof to difpenfc with 
the common law of die realm In favour of a particular 
perion, who by (orne ncgJigepcc or folly had difabled him­
{elf from obtaining redrers in the ufuaJ courl"e of proccw­
ing: that what W2.S (0 done'in the cbill1ccry was contrary 
to the commonl:l.w > :md irkwas right and lawful, the com­
mon law muft nceus bC' abroga~d, (or two contrary Jaws 
ought not to prevail:lt the ra~e lime. They marvdled 
how the chancellor dared to ifiue writs of fuhpo:na to n:­
flra in pcr(Jn5 (ron\ obtaining J cJH~fs at the common mw, 
which the king bimfdf could not do by bw. The judges 
were (worn to auminifier the law indifFerently, which the 
cbancellor was not i the ferjeants were fworn to fee the 
king's fllbjeCls juftiMU by the law, determinable by the' 
killg', jl.ldges, but not by the chancellor i all which was 
contravened, if any nlan could be flopped from his fuit by 
(ubpoena. Again, if the known law of the realm was to 
be over_ruled by the difcretion of one man, what depell­
Jence could the fubje8: have 1 confcience, the great crite. 
r ion of decilion in this COUTl, being too variable and UII_ 

afcert:1im~d to be a rule ofjmlicial determination. 
THEY atuibuLCd the grc:tlliccnce of chancellors to their 

being moIl commonly fpiritual men, ignorant of the com­
mon Jaw; who, trufting to their own fagaclty. thought 
they could correa with cafe what appeared to them to be 
dcfedive in the ancient law of the ralm. And yet who­
ever loo1.ed into the Natllra BytviunI would lind, that th • 
common law had provided remedies for moll of the inju­
ric, WI eOllld be (u{b.ined, although thue WIS no mention 
(If any writ of fubpcrna; which, if :tuthorifed by the com­
mon lal'l, would furely have been inferted there (or tbe in­
Jl:ru8bn of fiutknts . Finally, they contended that the 
whole proceeding by fUbp«na wu in diret\ violation of 

'lat. 
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other, ought to fend any writ or wri ting to :,my juflices to ~ 
prevent their proceeding accord;"g to the c,Qmmoo 1:1", of HE.NRf \,lIL 

the realm; for, {aid the" it is the fame milChief to fend 
{ueh writ to the JW"ty. as it W2S before that !brute to fend 
it to tbe jufl:ices; and rueh ~rit CQuid not be jufl:ified :Iny 
more in the one cafe than the other. In all theCe attucCr 
upon the COUrt of equi ty, they }ever failed to inveigh llgainft 
ufci, as a crafty 3.nd illegal innovation · . 

ON the Olhe.r fide it was alledgcd, that writs of fubpct:na 
had ilfutd during the times of (0 many en ct'lJors both 
fpiri tual and temporal, in the rogns of (0 many kings, that 
it muft not be prefumed that they aBed without good au­
thority of the 1tlJlg and hi! council, and with the knowledge 
of the whole realm. That it appears from r('pons of )'e:UIl 

and term~ that the chancellors in m:;\tt('rll of ooubt h:ld 
called in the advice of the j udges, who had gil'('n their faot_ 
tion to the application of rhi, wOr. Thcy aUedged the 
lb t. 17 Rich. U. giving tlamages, and frat, 1$ Hen. \'1 . 
requ.iring furcties of the pl:lilltHf, which were parliamentary 
recognitions of the authority affumed by tho chancellor. 
A nd as to frat. '1 Ed. Ill , c, Ilnd frat. '20 Ed. III. c, 
they (aid, the rubp~na Wa5 al way. direCted to the party, anti 
not to the jul1ice5; and tllerefore, when the party (ur­
Ctared to call upon the jul1ices for further procr(s, they 
furt:eafed to give jt him; but if it was din:Cted to them, 
the, need 001 paJ obedience to the writ. 

As to the obje8ion, that giving rel ief io chancery con .. 
truy to the commOn law .... 'lI.5 fclting up two laws in the 

• n-r. (alCirDh:ltf are ClD"~ned J em'I)'lJ. wriUrQ in .,(wer tlJ 1"- · 
ill • ~ tratl. of tile II~ 0( (IIPl*N So:?=-f. JIll! In (1I1'pnrt 
HtlM'J VIII. "(4Ied, .. A R~. 01 wl.- 11M! bft:n ~Ieclpl on fa'l'OUl' 
.. catIIP of I Scrjunt to c.uin of IIIe: rourt tI . TIst4 
.. l'>.uu 1Illed,r4 I>y tlwl. hl«Il IWO aneimc fI'"d ani p4nttd in 
" ill 5t. Jermyn', ~\MIl" """ IhI ad volulTle uI Mr. i"brJrav ... 
thoCt _bleb IoIIow :an: ~ in. ~ of Law Tna. • 
• mmWt,ipl. uaa ucribc>l to Sr. 

• king_ 
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c ~{ A 1'. l.:ingJom, tl'fy (~;d, that although a man !baJl not at com,,: 
~ mon law plead p.1~ment of an oaligalian wimout writing, 
U!£:<)t\' VIII. bu~ in chancery he ihall, ret the Jaw in both courtS, 3S to 

the riahr of ·the debt, was the (m\c. The judges L:new as 
well as .he:. chancdlor .b;lt a payment difchOlrged the debt 
in Ceara" tud comcicnce ; bu\ by the maxi ms and cufl:oms 
of the Jaw of lon~ timr. ufcd, they could not admit p:\yment 
coly a~ a fullicie"t pIc:!, tht\lgh they did not pretend th;t 

fuch m:lxims and cufioms cw~"ded to all courlS. In 
m .e manm:r, in an :leion on an obligation under forty 
filillins$ in the county, hundred, or court·buon, the de~ 
fendant mibht wage his law; and in LO;ldon he might 
confers ,he det·d, and pny that it might be enquiretl what 
W.IIS due upon it. So ,he (uperiar coum had refpeClivdy 
diffj:rcn! cu(\oms. Thu, in the common_pleas an outlawry 
might in fome c:lJes be revcr(ed \v\!hout 3 writ of error, 
h~t ne\'t~r in the "ing's bench: in the former court, upo" 
the li.rft- dtfOlult on 2 flirt PUiDl, ('Xccution was awuded; 
but in the blte~, an DJias u(ed to !frue. Why, therefore, 
might not cemin ll~lcs hold in ch:mccry. that did nOI hold in 
the king" bench and common.plcu? funher, the chan­
cery differs from itrelfin praCtice; for if an olietr was to 
(ue there by privilege on :I.n obligation, payment coold n\1t 
be pleaded, lIny marc tllan ill the ~ing's bench or eommon­
pleas, without writing:; hut the defendant mull pray an in­
junfrion, and go on by bill lind fubp«na. It (eemtd\ 
'therefore, ~o them to be ~n advant:lge to the (ubjetl that 
the rule of law fllould frill ptt:\'ail in tbe courts of common 
law ; hut that the court or equity in ch:lnccry fhould be at 
libert)' to proc:eeJ without the reftraint oOt. 

0- As to the ch:u\ccllor preventing by tbil writ the pro-
crefs of (tlit!, whkh could not lawfully be done by the, 
king, \iley raid, the kin~·.$ oath \\"!IS, that «he fhall ~rant 
" to L'Old the \aWl and culloms of ule re2lm ;" btlt if the 
l;nn :lOd C\I!toms of the realm 3fe, :lS weli thof!! in cban­

ferj as thore :ilt common bw, as they WC're jun thew" , 
~~ 
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to be, then the ch:tncdlor might admruifler juflice hy 
{ubprella. • And though the cn:J.ncclior was nt't bound 

by oath (0 do jullicc, yt t he was bound by confcit nct, 
OI.lId moredccpty tban the judgeS ; for he tnun form his 
judgmenn '!'ccording to the lawof God or of reafon, or the 
law of tbe ualm, croun.ktl tlpon thofc: laws. If be C'rrC'~ 
therefore, there was gruler f3u]e in him than in the judgcs ; 
(or thefe grounds of dc<ifiot) werc morc c\'idcnt than the 
gene~l maxims and fome cu[l{,ms of the rculm. For the 
chancellor need not meddle with thc general rules of the 
law, nor with writs, nor fO!'ms of r-Icatling, whIch confii~ 
luted the greaten difficulties of t!u:: bw. !J'hey lhou~ht 

the rcaton why no writ of error Ill)' upon II.judgmcnt gi _ 
ven all fubpo:03 by the ch:lIlccllof, might ht-, becau(c the 
jaw prcl"un'\t.-d that no Ulall could err contt;lry to,l:lwS fo 
plain and evident; and if ht did crr. he Wat bound !o"ft!­
(orm ir, or to make rdlitution, more (0 litan the judges 
of the common law; fw judges mitht (omclimc5 give 
judgment a~inR their own knowledge, but the chancellor 
was ~ver bound (u to do; lIot being boun..t, as they were, 
to :10' fpecial forms o( trial or proc«tf:ng. 

THEY contendt:d. that 110 danger was 10 be apprehend_ 
ed from Ihe difclClion and confcic:nce of one man, when 
put in eonlraR with the judgment 0{ the common law j 

(or the chaAedlor \Vas always a perCOIl chofeo by the king 
fol"'his fingu lar wifdom and Integrity, aDd he wal to be go_ 
verned by the bw uf God, 01 rC;Hun, and of the r~1llml 

not contrary to the two former laws j and by thefe rules 
he WlIS to ord::.r his confeicncc. Thu5 if, before the Ila_. 
(ute of wills, 3. man devifed his I:md in fcc, Ihe chaned. 
lor W3 bound 10 determine this wLIl to be void ill eon_ .. 
fcience, benur.: it W;l5 ~'oid in law. So that it W2S nOI 3. 
fcrupulous ()r capricious determination of the ch3.!"cellor's 
mind, but a 1ep1 difcretion diaatcd by the : boveme$tioned 
confidcratiOl1$ Ihal W:lS to g(J\'~ him in his dcdiiuns. 
T hey deni:d that the common law Iwl provided rufficient 

B b .. • redrtu. 
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redrefs (or all inj uries in the common~law COllrts, witho~t 

the aid of coll(ciellce i and they raid it w:l5 no objeClion to 
the writ of fll b.pa:na., tbat it was not to be foulld in the 
NtJtur<J Drt'f};I;III, that work. beiug defcaive in many otht:r 
particulars; not containing the aBion upon the cafe, writ 
of forcible entry, and many Qthers, which were undeniably 
warranted by the ('"mmpn 12.w·. 

WI may dofe wh<lt j" hr ; faid of the court of equity 
by a pa([~~e in tbe life of a very eminent chancellor, who 
has been kxfort named . Sir'l homas Morc being informed 
thlt the judgc~ ha.d cxprcficd their difapprobation of the 
injun8.ions he: h!1d grant:.W, caufed a dockc:t to be made of 
every injunCtioJl, amI the caufe of i i, which he h:1d gran~ 
ed while he was ~han('e!lor j and inviting all the judges to 
dine..with him, in the coundl.('ha~bc:r at \Ve(lminn~r, he 
introducffi t~ fubj«.l after dinner; when, upon filII dif­
cuffion of cI'ery one of them, thcjllugeli cOllfdfed th3t ~ 
could nave a8cJ 110 otbcrwifc . He then offered, that if 
the judges of cvc:ry coun, to whom it mQre cfpec.ially be:­
lOilged, from thei r office, to reform the rigour of the law, 
would, upon re;tfonable confidcraliol1, by their difcrctiofl, 
and, ali he thought" they were in cOl1rcicnce bound, mjti~ 
rtc a!)d temper the rigour of the Jaw, 110 more injunc­
fions !bawd be gr3nteci by him. To this they would make 
no engagement i upon which he 10ld them, that =!S they 
Ihemfd ~cs forced him of ncceffity to Hfue injullllion, 
to rtlieve the people's injuries., they could no longer blame 

.him. ' Ve arc infOfmed, molt aftcrw.ards, in a confidt:n~ 
tial converfatiWl, he accounted fur the back\'\':Irdnefs of lbe 
j ud&es in the fallowing manner : T hat they f:tw, how, by 
the vcrdia of a jury, thty mipht transfer all difficul,ies 
and odium from themfclvl'S to the jurors, which they~ol\,_ 
Cldcrtd as their gmt deftmcc ~nd fecurit}·,; where3S tbe 
~anl.d1ur was obliged to 1I.a1~ alone the d ault of (Very 
mal;~nanl obferY.ltiOllkr 

, Jtvr;. TrJIt'U, \,tII.1. n-· l~" ' R.ot-f>Ct~$ w~ 01 5".'I'ho. ),J .... ~. t" 
THE 
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TilE court of rcqudls begun in this reign to be C J{ A P. 
ftrcngthened by a panicular commiffioll, and to rife into ~ 
gr~:1ter confider.uioll than it had. bef(.)re enjoyed. When HENRY VUI. 
thibOCW authori ty W4S ad~ed to it, is not eatily afccltlin- COIITt 01 rc~ 

.ed: it is not prob .. ,blc, that it was before tht 21 fr year of qlldts, 

Ihis king; forthil: CClurt bad. lOot then acquired (0 much no-
ike :1.5 lO be mentioned by the book 0/ thi DitJrrjity" 
C,ltrll, written in thllt year, l It is not mentioned ill the 
trealife of St. 7nm;1I, callEd .. DoClor and Student," 
pOr ill any of the Rcporu orlhi, reign: tho' we find thu 
IIl&t. 32 Hen. VUf. c. 9. punifhC! pcrjl,lrYc.:Jml)littcd there; 
;md L:unbard lays, he: had (ecn the Book of Entrie5 be-
Jonging to this coure, in a C!:~ular (erie> from the 8th of 
Henry VH I , 

T illS court wnderivcd from tim gl'2nd (ouree of judi ­
cature which wc havt (0 oftclI nlcntioned u rdifling in 
the king, til bt excrcifed in fuch cafts as wtre not provided 
for in Ihe ordin:uy courre of jufiice. As (ome of tbe 
comp1:unts preft-rn:d to the kin£ were rtferred to the coun. 
cil, (tlnle to Ibe parliamem. :md (ome tn the chancery; 
fa others, p:micularly peti tions oR~red by poor perfal1s 
and thofe of du: king's boulhold, were referred 10 fome OtiC 

or IWP of the council. with:!. bilhop, fomc doc'1ors of the 
civil :lIld clolnon law, <lnd (o,me common b.wycrs, who wele 
called .A1aclfirt U libalis SII"liculfl, or, Mnj1trs if Rt. 
9u9Is, Thefe perfons ueed to he:!.f and determ ine ,hem accord­
ing 10 their beft judgment and difcretion. Tbis (pedes of 
cogniCmcehad now grown into acourt of (ome confequence. 
p.1rtaking of the nature of the chancery as to its meaCurc 
of dc:cifioll ; but Rill confined to the (uits of poor perC Oil!>, 
and thofe of the houfhold; which qualifications wert u(ually 
fuggcfted in t~e bills of compbint - . In that ch:araCtu it· 
fublified for many ~ars. till it wal abolifhed. like others of 
a like ~quh'ocal nature, by parliament· . • • 

• 
~ Lam. ArdleioII, H1. : I bi~. u t . : Namd,., bJ' l\iit. 16 Cn. 
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TriO' "Wolfer's courts fell with him, v;c find the king 
erctlillg f~vcral new judicaturt's ill the like way. We have 
berore fecn, that Henry "3d efutblHbed a uibunal under 
the nile of Tlu P r.jiJ.'nt md CJuntiJ IN TroIa: this Wli 

P,dIJ~ A!Id 
("I~~ vf me 
J'..nil. 

• 

• 

ooJ1e by letu:rs patenl, without any authority (rom parlia­
ment. Henry e:~aed another court by letters patent, 
called 7"ht Prpdtnt and CA:t1Jr;{ if thl Nwlh. After the 

fuppreffi~n of the k-~u mO"~~erie~ fome d~nur1wlccs and 
ir.furre..1.!ons had bro.;c: out III L!Ocolnfiure '::ld Lanca­
fbire, under prttClICC of ,·indicating the c;lufe of the in-

• jured cllUrchmen : upo~ which Henry, in order to pre­
vent the Ii:"c commotions UpOIi Ihe d.ffolution of' tbe re­
maining: n:li~ious hourel, which he then had in contem­
p1.uion, :IS well ;IS In prc{e:\'1! the general order nnd peace 
of the nonhcrn counties, dbbhlhed, in the 31ft year of 
his.reign, this new jutifdi!lion. This court, as it was 
formcd artcr the eX:lmple of the kins's own council, had, 
like that, a gencrnl2uthority, not well definoo: it had two 
cOIllmillions; one of Tr (In,} ttrmintr; another, ero­
pawning thtm to hold pica or re:tl and perional :..9:ion" 
where e!lher of the parties "-eTe fo poor as to be ufUble to 
purfuc the comC1OIl courie of legal redrefs i and the jud~ 
~re to give {emence dIner \'Iccording to the law and 
c~llom Qf the Talm, or iq an equitable way, :t.ccording 
10 their wifdom a:ld difcretion. This :lccommodation of a 
court to decide civil queOions without the eX~IJCe. and le­
diou!hd3 of the corn ilion law. wa, cQncc-dcd in com­
pli!ll1ce with the C'J.mdl requeil uf the rebels Ihemfel\'es. 
Vvh:tt other :.utboriry the commiffic;)IIt:r5 had, ufed to'bc. 
fet forth in the commiffion, which generally gave them 

"I powers of rUI)('rintendaLl~;lIld enquirY:l5 to the police and 
goveml11entqf that IUft of t.he country. l n after-tim~ 
~be cO'!lmiHitm ured to be !"(lade i l\.:1 genel-:U \)':1y. in or_ 
cler ('once~ thofe e:uf;tOrJinarrpowcn; with which they 
WCI(, TO be. armN; and t on:ainro:\ rcfcrnlCC to fe:re t in_ 
fr:u ~raon' 1':)' which tht'y \\(1'e to b( ili{eded. Theft con_ 

o..!'" 
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C 11 A r. fokd illfrrutliom, ;!.! th~y arried in fh~m fom~thing fuf_ 

picious, excited mucb clamour at different times ;tgainfr 
the very being of this court, 2nd at length contribut~d to 
itS diffolution·. There w~s a court called C( the Pre.fitlent 
and Gouncil " eree\cd in t~e Weft, by flit. 31, Hen. V'IlI. 

XXX, 

~ 
H~NR\' \1111. 

c. So. with. the /':tme :luthorit,» as this in dIe Nonh) and 
Wt in Wales. 

SUCH were the courts thaJ were now employt'd in the 
adminifiration of ju!l:ice. ' :lfe (haU next make a few ob­
(c:rvations on the perfonal aClio:Js nnw in ufe, h;J.ving en- • 
h.r,bocd fufficiently on real remedies in the earlier p.1rt5 of 
thi~ HiflOl)'. The etfcCl of covcn2nts and agretment.~ M\ionof con.. 
WllS a (our~ of encllcfs debate in the courts of law j and I~t. 
llS perrOlla! property increafed in value, all contraCts con- ' 
«rnmg it btcame more ferious ubjc8:s of litig:uion. The 
law upon this fubjea. w:l$ now be:tter unt1erflood, and mol'\e: 
fully explained than in any of the foregoing period~. J It 
pluding to ;tn aDion founded on covenantt, they h3d latdy 
got into a concife way, which was not approve<! by 
fome eminent judges. In 1.61h of the k.ing, in 3n aaion 
of debt on a bond for pe:rformance of covenants in an in-
denturt' containing mallY covenants, the defendant had 
fontented bim(e\f with rehearfing the condiliQn and the 
indcntUl'1!l an9 then faying generally that he had performed 
all the coven:mts. This general pltading was rtprobatcd 
ftronQ'ly by ElIgltji,1d, Shtll,!. 2nd Fit'Z.ht,.hffl, who re-
ijuireJ, he lhould anfwer fpecially how he had performed 
everyone. The !:Iner judge (aid tbis manner of plCllding 
had obtol ined within the laR: tWO years; but it wa. a c;or-
rupt me:thod, Ind be-file-wed himfdf reColved to fel his face 

againll: it'. 
A POJS'T of ptuding W.15 much agitated on the occafion 

9f ... nother .dion on bond (or perfonn:lllce of cC»'e:ru.nts. 

The defendant ple3dc:d that the indenture eonuiJ.-d two • 
: NVI!'I17, .., nx. J6 C.v.1. ! J ~ KeD. VUI, 5' 

~ covenants, 

• • 
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covenant', whicb he (et forth, and {hewed how he had 
performed them ; he (aid there were other eo\'enams, and 
he rttited them; but he added, that he was an unlettered 
man, and only the firft two covenants were read to him, 

which he had perfprmed, as bcforementioned, therefore he 
prayed j"dgmmt if Ih l atli«f. To this the plaintiff de_ 
murred; aud the judges were equally dividod upon the 
cOllc:luflon of the pit-a; Rjtzhll'btrt and Br"dntJ[ hold­
ing the conc1ufion to be &~, while P ollarJ and Brodt 
mai ntained the comrary, T he: queflion was confidered 
21 turning upon this point, whether the indemure W'.l5 

void in the whole or in put, Thofe who thought it was 
"oid only in part, held the conc1ulion of the ple:l to be 
good; forh3yjll!; atlually {ealed and delivered it, he could 
not plead nDn tjI faElum, and at any rate it was his deed, 
2 5 fu as he affented to the contents. The other two judgCl 
faid, that as only pan was rC2d to him, Ole whole was void; 
and the~forel after {lating in his plea the (pecial circum: 
{lances, he ought to have concluded, ijJillt non 11 fallum' . 

THa aaion upon the cafe hlld become (0 common, llnd 
it had bc~n found fo generally applicable, that it was laid 
down by one of tbe judgei in tbis reign, that wh~re no 

other remedy was provided by the J.w, an aaion upou 
the cllfe would lie ' . Some intcrening painli :nore upon 

thefe Ulions, whether they were founded on lorlS, or 
contr.lb. It was not ret (ettled that the nJfompJit would 
lie a&ainn executors. A ate of this kind happened iu 
12th orlh~ king ; theteftalOf had "treed to pay for goods, 
if the purchafor did not; upon this promili:. the goods wen: 
<kilt'ered, and now an .aion was brough: a:;ainft the cxc.. 

"- cutors upon the promife. The upon {:&)'$, it w.u held by 
all the jufiicn, that Ihe pl.inlifr fhould recover, for two 
reafons". firn , becaufe he bad no «roed,. at law but by 
this ~ion; (ccond!y, becawe the pl::tintilf had delivered , 

• '4 Hi'll. VIIL 15. ~ '4 Hm. VIII , 3" • 
ch, 
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the goods on the promifc of the tefhl:tor ; and as there 
were (Wildent alTets, ,hi ttjhmr's flttl /hIllY If" ;, pilI l __ • 

;11 jnpar.lJ by the prejudice his promife had done the p1ain- H&Na ;Viii, 
tilf'. To this it W35 added by FitllllJt, chj~f-jufljC(', 
that this did not come within the rule of Qlli, f tlftl/o-
lis lII,r;lur (Ilm ptrfinu, which only applied to perfonal in -
Junes. A qU%!te is added gy the reporter, whether, if 
the telbtor was living. this . !lion would lie .lvinft him ~ 
or, wlmher he might wage hi/ law in Cueh a c:uc'? 

TH IS doubt prepares us for lin obferll:ltion made many 
yean afterwards upon thi s decifion. In the twenty-ft:­
ventn of the king, it was demanded of Fit%h'1'Dlrr, whe. 
mu a man might haye an aaion upon the cafe apnft 
txecutors for a debt due by the ItlblOt • il (ceming rca. 
focublc, fo long u they had alTets, that they (booM pay 
;ill the te!boor's debts. To this Fit't.h, rlurt anfwered, 
that he lbould not have this aaion, nor any other ; for, 
by the dram of the te!h.(OI, all debts due by fi mp\e con­
trall died nlfo. He fiUd, he W;tS counfe! for one Clement, 
in the twelfth year or !.he king, in an aCl:ion upon the cafe 
againn eXCi:lItors, (the f:lme which we have juJ~ mention­
ed) and that Fi",u and CAni,,!tfl1 adjudged the a8ion 
lO be :lgail\{\: the CXCi:uton: Bu t, fllyl he, I take the law 
to lie clearly olherwife, Jlnd th~y did lh:lt without an) atl_ 
vic~ upon their own opinions merdy. And when he was 
told that the cafe was reporTed in that year, he recom_ 
mended it thould be expunbred rrom the book, for it wa, 
ceruinly not law'. The learned judge does not give any 
reaton for hi. opinion. An action of debt would not lie 
againll: CXt'Cutors for a fim pJe contract debt, becaufe the 
tc:lbtor might haye waged hi. b.w; and the eXcc\lcon 
not having th:u privilege, it v,'l5 tbought reafonable that they • 
lbouJd nOt: be liable toanyallion. Perhaps he thought thi. 
nc:w_fangl~ aCtion {bould not hive greater effiCacy d~ 

o 
: n Hal. VUl. t. II. I tfHea. vm. lJ. 
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the :lncient remedy; and that the circ:umllUl« of law: 
waler not lyinC in this aCtion lhouJd make no differC'~. 
Whuenr wer~ his rtafOllt, Ihis opinion of FitzJn,L,rt 
(eerm to pave govenled the courts in the remainder Of this 
reign; for in the thirty.fcvendi ye:l1". it w:!.s agreed that 
thiS ad.ion wootd not lie againll ~cutors · . 

TH8 naHare of tt.1!_mtJit: and the diftin8ion ~twcen 
this a!tion and an affion "Qe~ is J. litde ap1:aincl by 
the following cafe. A m~ had come to the wife or the 
kecptr of the compler, Ino promifed, if her bulband would 
let one 'T.ta", out of prifon, be: would ply the dcbt to her 
hu!'band on fuch a day, if 7'tttam did IIOt. She re101tcd this 
to Iter tudband, who agreed to it, lind difdmgcd '-111(1'" i 
and upon the mone)' not being paid, he brcutht an ae. 
tion of t7.1fumljit, ;IS of a promi(e to bimfc:lf. This evi. 
denee was objcded to, as not (uPfKJning the dcclar:llion j 
and it "'"25 af!ued in arrefl of judoment, th.J.t the 3a.ion 
fbould be debt :and not affumpfit: but the whole court 
held the afrumpfit to the wife to be (ufficieut to cbarae 
me dc:knJt.nt to the bufband, and that the allion was 
ri~bt . They f"id, milt me 2&fCcnumt of th~ wire in the 
.b(ence of the buJb:md wu good till he difagl'C'ed ; 
like a feoffment fO .. wife, whic:h would be good till the 
hufband dililsrcd, and upon his ";;f'l:ement would be good 
fcw-ever. Moil .. u, of the wife might be' thus ratified 
and made bindins in b., by the hu/band's confirmation • 
A. to the :la-ion, tho' one or the juRic:es thought that he 
might h2V1:; eirlteT debt or affumpfit, ytt the other three 
were of opinion that he could not hne debt, but only wi, 
.. aion. T6'fJ' raid, that debt wouJJ only lie where there 
was a c:ontnct j and in this nrc, :as the defend:ant Ii3/! not 

( fr'iJ P" "" , the phinrifP could not have d~bt; but h.it' 
d:a3m ~ rountlcJ wholl)' on the ttfflltnpfit, which (ound, 
1JIen:lyln co,.entntj (0 that irtheI'C'h:ld been a (pcc:iaJty, he 

c • 
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,,'ould h:l.\'C h:uJ a wr~ of covtn:II11 ; but not hailing 01 rpe~ C ~ P. 
dalty, he coult.! nnly h:wc hi' aCtiOll on dIe c:a.fe. Tbey ~ 
recoJlelted:t cali! wnkh had latel, betn h~udged, wht:re a UI:.l:RY \lUL 
FtIOIl came with a,man [0 :l b:\ker, end tldircd him to 
giY't: the man [orne hrt'ad, a'ild he ..... ould p;ly for it if the man 
did not; and a fpeci:ll ;lai~n beino brought upon this 
promife, it wa.s adjudged, upon demurrer, that the aCtion 
lay. and they raid th:!t \1/:bt \ "'fu!J not lie ill (uch COile, 

bt'C:1ufe there was no ,-ontT;!' , between the plaintiff and 
"(ftrufant"", 

AN idea had prev:liled, as h:l.s ~en juft obfcr ... ed, that 
the :.£lion upon the c;tfc ~'as a fort of fupplementary rt­
mt'tiy to come in :lid of ruch p::rfons ::5 could lind no [pc_ 
cific remedy among the old wri ts. Co:rf.xmolhl, with tbat 
idea, it was argued by the COUllfd in t!J.;s (..re, tholt:lS the 
~Olinti!f could have 110 atiion Qf debt, he Qught by 110 
means to be fupporlcd in this new writ: but th: whole 
eourt denied this . ;md It W:'IS f.liJ by one of the judge:., 
that :I peNon might ehure VI hic.h uf t ..... o remedies h-: 
would nth!.'r purfue. 1 hus, if a perfun t'~i ! ed gooJs to 
another, :tnd they were ddhoytd, or fpoiled, he might 
have his I.'!eaion ~twec:l ::n <lci ion of udillue anti one Ull 
the cafe. It (bou.!d (eem from this rt'llfonin;, as well ;I II 

(rom the cafe juG melllionc:d, that though tlus was a fC ­

medy peculiarly a~.bp:cd to fpecilll cab, ~~ounJed on t.::­

prtJs prom.ifes, yet it h;ul bc-COllle we pl':lD ice to brill!; 
this aElion fw the recclVcry of limp!e comc:u9: debts, by 
!i:1!jng the 0 be to arife upun a promik to po""!}'1 2nd then, 
when a ""bt w;&s proved, con(lruing fucb Jrpl debt 10 

imply a legal promifc. ' Vhl.'n the validIty offu.ch a~ion. 
"rounded only ufK>n ;mplitd JWomifcs, VIas agitated ill ill a 
lil.bftquent rrjgn, m:l1J1 records uf mis alld 2.11 I.'arhcr ~ ... 
1100 ~rt producl.'tI, to thew thar it was no new dt'lce J 

, 
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but thefe precedents.all paWed Illb filmti'; for there is na 
mc:ntion made: of aJ)Y fuch in our books, I,;nle(s the follow­
ing may be confidered as {uch: for in the thirty-third 
of Henry the eighth, in an aaion upon the cafC', on an 
drumpfit to pay 101, the defeildant pleaded that he had 
v.aged his law in an aaion of debt for the fame fum; and 
this was held a good bar-. • We find another action on 
the cafe, {or that the defendallt promifed to pay Jol. which 
he owed to him for a horrc~nd cow t . 

To return to fpeciala.!iions ofaffumpfit. \Ve find in 
the thirty-fuurth of the Icing, an action of affumpfit on an 
jufurauce of a !hip: the decbration was, that whereas the 
pl:l.intiff wa, poffeffed of certain wine and other merchan_ 
dize in a /hill, the dt:fendant promifed for 101. to fatisfy 
the plaintiff' in 1001. if the !hip l .. lld goods did 1I0t arrive 

fafe. Befllles the form of attio", which is alone to our 
prefent purpofe, it may be remarked, that this aCtion laid, 
the goods, &c. to be in the pari!h of St. Dunlbn's in 

the.Eafl in London ; and though in trulh the barg:..in was 
made beyond fe:.., yL1: they held it well; for in fuch an 
at\ion as this, which was not local, the place wudeclarcd 
to b. immaterial & . Then: appean an aaion on the 
cafe, for that the plaintiff had deli \'ered good~ to tbe de_ 
fend:..nt, and the defendant had prIJMijrd for ten {billings 
!,o keep them faf~, but did not'. This teems to be aOOo­
ther novd action of nffimpflt. 

Among ail ions upon the cafe for tons, we find the £01 .... 
lowing. In an action for a nuifance in flopping a rivu) fo as 
to make it rife on the neigbbouring .groullds, i~ WllS ob­
jeaed, that the proper r('medy wu by"mfe of nuifance, 
and not by this anion; and the whole court laid down 

l this diltioeHon: Tllat where a man's way is Hopped 

" entirely, fa as no palfage remains, tl,en: the rcmfily ii 

• N..:.1' c..rtt, s- \'i4. S. p. 
s Rieh. Ill . fuI.. 1(. C' 

, II )hn. YIU.New c,rnc, s. 

• J4 Hm. VIII. NewCati:$, 1-
• ,6 Hf\l. YI U. New CaCc~, ... 
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pUs with difficulty, thtre it is by altiou upon the care ~. 

If a nuifance was in the leing's hi,r.bw2YI and was there­
(ore 11 public. nuif;&nce, Y,(t every one who received :l.ny 
panicular dJ.magc therefrom, might lliU have his :18iol1' (Ill 

the cafe c. W here an a£li~ was brought for words, in 
calling tbe plaintiff h",th, and one of ,h, '1It'W Ittlrninc, 

XXXI. 
\.---v--J 
HENAY)t'1 I. 

it was hdd ckarly that it ,,:a,,1d not lie, being mer,'y a 
fpiritual m:lUct; for if the dcfend2nt wasdifpokd to juAi­
(, and {hew in what re(~a the phuntifF waS :I htude, [he 
temporal court could not judge of it. nnd it w~ not like 
where the eourt had cognifance of the principal m:mer, as 
where a man w:lS called trailor, or klon. Again, if he 
had called him (Jdulttrn'1 this being II fpiritual m::ltter. :m 
aB:ion would not lie for it. But Fituurctrt (:lid, that 
where things ,,"-ere of:l, mixt natu~. as where a man WIS­

(aid to keep a Hwd,.hf-ft. he might eleCl whcthrr be 
would have his a!lion here or in the (pintual court. 
Theyadded, that if an indiClment of herefy was found be. 
fOle any temporal judge, all he could do would be to eer. 
tify it to the bUbop · . Though a defendant wu aUo~d 
to juRify, and fay, that the charge vn.s Irlll, it was not 
enough to I:, y. that it \Vii the common report that he wa, ' 

a Ihiif~. 
Iv there was any doubt, whether :.1n aaion of 6jJ"tmtpfit 

ufed at this time to be brought 011 imp/illl promi(es, upon 
II buying and filling, inftcad. of the a£lion of debt j there 

O!II'O"", 

is 1'lOIlC, that an :aClion had lately been framed ~rupply 

the place of th3t Of J"int: for we find more ~n one. 
inflance oHuch during thiS reign. Perhaps that.-jull: men· 
honed, whc:~ the deFe:1dant had promifed for ten !hillinss 
to keep the plaintifPl·goods f:ri"e, might be reckoned as • 
one inR:ance; for in the old 12w, th2t would have bren. 

. 1411£11. \/11I . ll. 
e :1 Hul. VUl. '7. 

Vo].. IV. 

4 ~,Hen. "111. 14. • 
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proper fubjc8 of detinue. But thofc which fc:em to cury a 
ftrongcr affinity to ,the aCtion of detinue, were groanded 
not upon a pnnniji, but a ' ,rt; and the declaration made 
much the (ame (u~e{lioll 2$ that in detinue. Thus one 
of them charges, .. th~t the defendant fl""d the good' 
" dfthe plaintiff, and ck:livefcd them to perronl unluwwn:" 

another-u that whereas the ~bintifrwa, poffttkd ofcer­
.. uin goods, tht defclldantJ,ulla' them, and converted them 
U to his own ufe'." Anodlcr was, U that tbt: goods of 
u the: plaintiff came to l~ hands" of the defc.tthnt, 
"and he W2fled theml," In thi, manner did theXlion 
upon the cafe, in ont fb.:tpe.or otber, fpread. itfclf over nlany 
of the old writs; and as if h2d now become appliable to 
the mofr ufual caU, for legal eJ~qui ry. by being fubfiirutcd 
in the place of debt and detinue, it grew every day mo~ 
common. 

THE ftyle of ple;.ding in allion. upon me de cooti· 
nued much the fame as in the former period. It was molt 
U(UJU to deny that pan of the decl:a.n.(ion which J,tI to the 
(barge on the defendant; and (ometimn the pJn flopped 
there; at other time., they would add a denial of lb. 
charge it", by way of eoncluflOll. This will appear 
flOm the following in(\ancCI. FirR, of IIffllmpfit. In an 
.61io~ whi(h has ~Il before mentioned, on the defen~ 
dam's ptumifc for ten fhillings to k~ fafcly goods dtli_ 
vercd t~ him by the plaintiff, it wu beld by Fit~lNrt 

and Slu." that nOli hllw,it IX tltli&trllti.1U was • good 
plu~. :loin, ill "II achon, rorthU the dekndant~promired 
W.P'lY10t.to theplainti&; which be oW« tohim (or a bolfe 

.. thu he bou:ht of kim; the pin might be, which r .. m he 
• hath paid to the plaintiff iliff; ilK, that he promrffif 10 pay 

tOI. whicb br.: owed to the pbillb&" for a lklrfe; oc lIiff; 
hlK, thlot he ~c}fd lot to tbe plaintiff for a horfe I. This , 

I 11 Hen. vru. N..., Cae.i;. l. • a6 Ren. VltL lIJ_ CII.. .. 
.. D.,,-~., .J __ •. I JJ lka. VIU •. 11Iiol. J. 
" 14 H.u. V til. t-. ,. c.c.. ,. 
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latttr (orm of a tr:rver(e connrm' the id... .... L"tst thcy cnn­
fidertd the: fwi,,! aml tbe- ,rflt,;!", to pay, :u the Tame 
thing; and that wht:re the OW;,,! wat uifpru'ledt tnc pro. 
tRiCe wu liuwilc, In an a6tion charging that Ihe goods 
of the plaintiff C1J1le 10 the hand" of-thc dcfcotbnl, and he 
walled the-at; the dcfendant'pleaded, u that they did opt 

It come w his hands jU and 41 was held ,GOd J upon which, 
the defendant pvc in cvidt~~e, that t~1 were mx the 
pl:linliJf'. ,Clods"', 

H1NllY VUI. 

' JN2n aCtion for ih:;!;vi ng um nruM"tfJ'; i",.:JtrJort ;1'0/d1';, 
the defendant p)eslled that he did nodbavt' th. plaintiff cum 

1Ift1tmtlti immu"IJ " i"fll"~lwj -" ,'j,,.,,,J. In anomer. 
ror noc: tak . .i.ng care of I horCe, 1M ckkndant ~td jn 
the word. of the de<::lal"2lioll, that he did rerve the borfe 

well :uw with carc, tl6f,; hN. that he rerved it nc:gJigtntl,. 
and improl"idcntl, in the form the plaintiff had gJlrdged. 
Again, for nol curing a horre, tho farrier plnc.letl, that 
,,, .. mIlRM(#pit, he:: did not undertake to cure it. For 
negligently keeping hi, fire, the defendant pleaded, f"U 
ipft ;1111111 JUMm pr.dillll11l /IlJ", It /rNlri trif/«ii,,;t, oiJlh 
hK, that he kept it fo carc::Ic::Uly and nt:gligendy, that hi. 
neighbour's boufe WiIs burnt for want of hi. carol, 

SOJl,I!.TlM£1l mey would talu~ the alleg:uions of the de ... 
daration by protellation, "nd then conclude with .kind of 
gener:ll iflue: as, in an aaion for deRro,;ng " bond in_ 
truil'Cd to the defendant to ~~dc1iver on rtql,leil ; the de::­
ft:ndant, PNtdlinl th:lt he re-dc::th'erd it unbroken and 
untorn, for pleJ (aid, that he was in no wife guilty of the 
brealdnt and teuin, of the writing obligatory... Thus 
were pku in cafe conceived upon the principle:: of It julli­
fi.cation, in the:: way of a Ird"pafs-pleading ; and it wa, only · 
bl • traverk, if ever, that the COC'IduftOn was pointed into 
Cometh;ng like a. full dmi:ll of Ihe m!ltter ch:ltg~, tnd h .. d 

t J.4 Ren, VUL )le .... ~~ ... 6. 
I ~', &nrics, J. ,' •. p6,'. 
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the dfel'tofa genua! ilTu!:. It was an option in thede:fen­
dant in mon atlion.., whetbtr he would plead the gene:1Ol1 
i{['ue of #1# gllilll' Of 1#11 a./fompfil, u the aCe might be. 

THI al'tioll of debt continued' in its fonner Ib.le, cx. 
upt that it Wati broke in upon, and fupe:rfede:d by the ac­
tion c.f fi{llmpfil , as has alrea!y been (hewn. In the old 
law, this aClion had held a (crt of diw/llm implrillm over 
contr:18s with the a8~n at' accompt, which alfo in like 
manner with the former Ion lrouncl in proponion as the 
11,ffllm,"fit grew more into fathion. The princlJ>;U indu.ce_ 
,nen to !'«urto the t1Jumtfit inRead of there writs., W2S to 
preclude the defend:mt from his wllger of IlIw: when, 
tbut.'fore, a tr;mfaBion was fo cllCUmnal\Ced, that the 
law would not allow this privilege:,. there was no real"on 
(or going out of the amicnt track; and if tnc cafe was 
fech as to be within the compafs of thole: remedies, it WllS 

fiill ufual to bring debt and accompl. 
I'r thc-refOrc: fo;netimcs happelM!d as formerly. that a 

queflion would arife, whether debt or aceompt was the 
proper remedy in the matter in qudlion ~ A cafe of 
this kind happtl\ed in the twcnty#eighth or the king, which 
f\l.fI1i{h~cl filch topics Ai will give a very good idc~o( the ­
diRintlion then made betwccn tnefe tWO a.9ions. A. had 
iigned and f~lcd a biD acknowledging he had receil'cd a 
furn ofmoney to layolit1lLRoan in French pruens, and fee 
them f!lfdy (hipped: Upal) this lUI aClion of debt w;u 

brought againfi thc:exc:cutotG of J. aU4"n& that the mo~ 
ney WD,S not laid out in pruens: a veldi.!} wu found againlt 
the derend:mt ; ;"0 though it ~:lS alled.~ed in ureR: of 
jucl;;mellt, that theprope,rumedy w3uccomp~ and not 

-debt, ~'tt ju.dtn"ent ~gi\'en, and. writ of error bei", 
bro~ght, t~ fame."mt w. ~ In tile King's Bench. 
l'i'bcn th~ jl.ldgmCAl wu affirmed with the c;oncurrence of 
i ·'jt ... j.;.41S, P,rlfM., And £Ii'",a_, l'Igai nll Lult. The 
re .. fons upon whicb the: ~enting judgefupportcd his opi­
nion were thefe. He ~ that where moncy ..... as baitcJ 

f,. 
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(or the buying of merchandize, it was clear if the: mo!'lcy 
w:as not laid out th:tt the action Ihould be accompt ; both, 
for the moocy.md the profit that had been, or mIght hllle 
been made by dwiniJlg the m~y; for he lV<l5 a re«h~r 
and accounubJe, and n~ 3C'tion of debt lay without a 
contrat\. Thus, (;als he, if\ b«ome debtor to you for the 
debt of r. S. this does I10t make me Ii .. ble to an .$on of 
debt, for it i. 1Iud",. pol1JIlIi.\ So if 1 bail to you 201 . to 

bail to B .• here B. for the (aple rcaron, cannot h::I.VC an ac_ 
tion of debt :tgainll )'ou. However, it might be qudl:ion_ 
ed, whethu the hill would changt the nalure of the accompt 
into a matter of debt; but be thoLlght not; though he 
2dmitted the force of fome common cafes : liS whcllC a 
hone was (old, :tod the vendee made no oblig:ltion for the 
money, tbere the nature: of the cOllU"a8: was deter­
mi~ bcc:aufe be Wli bound to P'lY the money according 
to the dligat"1 UNrdr in the bond: or where a judg-ment 
W2S recovered; for there the contr:.a w:\S gone, beillg 
clulnged into a chillg of a higher nature. He admitted aU 

, this; but he faid this was a difftorcnt calC:; for there were 
in this bill no ~iI;lt1t',., w,rth, nor any thing that pur_ 
ported to be ~ obligation; but the bill wu merely a proof 
and teftimony of the .crompt; and w,n tj1 latium would 
be 110 plea, as the aaion was founded upon the receipt to 
render accompl, and not upon the biU. He quoted a 
funilar cafe in the time of Henry V I. wncre a rna" 
brought an a8ion of debt upon a contract krofe tbe may_ 
or and fccorde.r o( l .ondon : th~defi:ndant there tendered 
his law: the plaintiA-' (aid it was the cunom of London, 
that jf a man put his real to a p:ipcr, tdlifyillg a contrall, 
he fhould be ouRed oI'his law.~er; upon which the de_ 
fendant demurred, whether the plaintiff had oat by this . 
plea abated his own altion ; and it w&s, :kljudged by the 
whole court tbat this wdl ... maintaincd the: a!lion. ;nd did 
not alter the nature of the COIlU38, but waSe only 
aproof:md tcll:imony of the contr~. He admittC'd, in the 
cafe at bar, that if the bill Iud gone on and (aid, " if I 

eC3 • "fail 
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« (;Iii in Il\ying out 11M! money, it {hall be re-ddinrcd to 1M 
It plailltilfj" tllll: word {' re-Ikllver'" would have amounted 
to fomttbing obligatery, as had ~n adjudged in me time 
of Edward J V . But he thoug~t tbis bill, as it hld no 
obli~ator1 won~s, was 001)' a proof af die contraCt, and 
did not change the nature of i~ (rom accol,Dpt to debt . 

TilE. ju{\ices who wcrt of) contrary opinion, argued in 
Ihis way. They faidt that ~;'itting there w:lt. no bill teAl .,. 
f}ing the receipt, yet byd~ 01 inion of all the books. it wu 
in the eleCtion oftbebailor to hne debt or :\Ccompt in fuch 
t;:t(c. They raid, it was ruled In the time of Edward IU. 
that if money wu ~ilcd to :lIlother on condition that on 
Ill!! bailer m!1kint a(i'urance of certain land by (ueh a day, 
he (hould Ictain the money for eYer; but on not doing fu, 
he !hould re-deliver it ; if the condition was not performed~ 
he w~s citlkr :tecouotab!e or :1 debtor, 2t the elea-ion of 
the bailor, It muft be the -f.,mr. if money was given to 
mep::handlre with, or to bail over, as to give in 21m!!; the 
money in ruch cafes is the bailor'" till it is given according 
to the lruR; and he mar countermll.nd the ~ft, and have 
~eht for the money. But PilZj't1Ir.,r thought, ill this 
pfe, the property of the money Wl\S in the bailee till it 
t'cll:cd in the bailor, by the non-ptrfurm;mce of the !fuft. 
The1 ("id furtht1', th:ltif money was baikd to OM 10 keep 
for the we of the bailor, :llId it WlS not contained in a bllt 

or box, detinue woult! not lie, bec:lufc. the money couM not 
be difiin&uifhcd; but tht' party mlghtbavc debt or accompt, 
They (aid, if plate was bailed.to a perf on, and he altered 
jt. the b2i1or might have either detinu~ or an a8ion upon 
th~ care, They mentioned this 10 have h«f\ decided ill 
t"etime 0( Euward tV. And in t!'!c time: or Frrw;lr, chief­

)ufike. they r.,id the following point was ugued :lnd ruled": 
A nUn hought t\ftnty qu:ar~rs of cprn to be dc:livC1'd at 
r~th • time and place; the vendor did not perform the ton· 
rratt. ~ that the vendee hing a brewer, wasobJitcd to bU1 
cQCn e.I{~whtrt !1 • 'll'a~et pric:e. lr W;tS ruled, that the 

n"" 
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1"tndee might have bis allion upon .the cafe, and :lifo debt, 
(or the corn i hut 00( detinue, beaufe the property CQuid 
nat be known: fo th:at they thought, in tbe prefent caft', 
it was very reafonable thal the plaintiff lbould have his 
option of two a.!:ions. 

AI to the bill, and the form of it, they (aid, that if it was 
in thefe words, "this bill (witnelkth that A. borrowed 
cc 101. of B." without any m\1g more, this would charge 
the executors the fame as an obligation, alld the ter· 
t:ltGr would not hl"c been ' permiued to wage his law 
agaion it. Any memor:lOdum of owing money, or of lln 
actompt or an 2ck.nowledgmcot of a b~:II\t:e due, if fe:Jed 
and delivemf as a dehi, would be a good obligation in Jaw. 
Every m:lO'$ deed was to be taken moft fi-rongly ag::.inft 
himfelf. 

THEY thought that, in thil c:lfc, the plaintiff could not 
have :lceompt againR: the executors, beeaufe they were not 
pri"I to the cran(aaion, and that debt was the proper re. 
medy. They th_erefort affirmed the judgment j and an in_ 
junCtion which had betn obtained in chancery Waf Jikewi(e 
dia.lved; (0 that this matter was, in ont: ihape or other, 
determined in three courtS·. 

Wa have frequently obferved, that In debt, detinue, and 
acc-ompt, the <leftndant was al10Wfil his law-wager in cer­
tain circllmtbnces, btu not: in others. How rhis flood at 
prefenl) and the manner of pltading in there atHens, is 
worthy of notice; becaufe Vr'e {hall fee afu:rwards that 
this confideratlon had grht inAuence in (eeuing the me. 
thod ofpleading in the new aBions upon Ihe cafe: that were 
fubftituted in eheir fiead. It was laid down) almoft in tho 
flme way as the law had betn underRood for kveral years, 
th;lt in detinue 00 a bailment by the hands of another, the · 

: defendant migltt wage his law, hl{(Jl1i he Thall not an(we:r 
to the b;tilment, but only to thc detinue: the (ami in dtbt 

• • • ~ 11 Hea. ''''In. DJa",IO. I rI. 
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upon a c.ontraCl by the hands of another ; though it would" 
be omerwife in acco:npt by the hands of another : and the 
rea fan they admitted thili difference in accompt was, be­
caufe the rKeipt might be traverfed; from which we are 
to colleCt, that it could not in the tWO forme r aaioRs o. 
Again, Fitzl)lrbtrt laid dOW~'lj, difference: where a man 
came to the poffi:ffion of g A by bailment, and where by 
trtNl,. or finding. in Ihe fi r cafe, he was chargeable by.. 
force of the bailment onl}' j ""d if be bailed lh(m over, or 
they were taken from him, yet he was frill chargeable to 
his bailor by virtue of the bailment. But if he came to 
them by trover, he W:lS only chargeable on his po/TdJion; 
and if he W:lS I:mful!y out of pofrcffioll of them before he 
who had right brought his aaion, he was not charg~ble. 
For this rcaCon, in detinue grounded upon a bailment, it 
would be a good plea for the defendant to '" he found the 
goods and delivered them to 7. S. before the alliou. 
brought j and he might travctCe the bailment. Though 
Shillty did not quite alTent to this condufton, yet he a&reed 
'with him, that ill many cafes the bailmeJ,1t was traverfabk 
in detinue; and he added, that the tr&1J1r alfo WlIS trave,(ablc 
in fome earn: but this was denied by Fituurlun'. On 
another occ.fum it was laid down by the fame learned 
jud!t~ that in accompt, on receipt by his own hands, even 
though s deed was !hewn tdtifying the receipt, yet the de_ 
(emhntlbould, be admitted to~ge his law : the fame in de­
tinuej (or nGtwithAanding tile bailment was by deed, yet 
the detinue is the caufe of acHon '. T o reconcile what 
is here f~id of .d:tinue with what was laid down by Fit~­
lur1trt before, he OIUll: be fuppofed to meau here a bail_ 

(mc:nt by the h:Ulds of another; and that this, though proved 
by a dwl, might)'tt be difcbarged by wager ofbw, be_ 
c::Lu(e he,w:tS, according to what is here fai~ only to anfwer 
to the tfc:tinue. The(e rules will be found to govern the 

• Vid,lftt ........ lI l."oS_ 
., • II Htn. V1I1. ). , " 

• 
, 17 Ken. VlIL IJ. 
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pleading in the new .'?Jons upon the aft', which hnve 
jull been mentionN as comins: in the place of detinue:mo 
debt. ---' IlENRY \ '111. 

TI-IF. alrcr.uiOQl m:ult by fbtute in the criminal law 
during tbi, reign were very many :lnd \'cry impomr.t : 
the ctelC{Clinuion5 of the C!rts may be comprired in .. 
fmallercompafs. There are (~e which are worthy of ob­
fcrvatiotl. 

THt principle which gove~"lCd the p:uliamcnt in the 
beginning of Edward 111.', reign " when I~y ck:d;ared it 
unbwfullo kill an outlaw, {e('ms IQ. have had no inauence 
with that atrembly in a fimiJar cafe at this lime. In :I. Hen. VIIL.' it was agreed in parli2menl, that itw:ls 
not felony to kill a m:lu:mllintoo in a pra::munire j (or, (:lYs 
the report, fuch a:onc is out of the king's proreflion, which 
i5 the fame as if hi was out of the realm Aud government of 
the kin,; though it would bel therwife of one attainted gf 
fcloo)'. • 

A MAt{ was arraigned upon an indictment (or murder: 

The « ;milllf' .w. 

U'pOn the trial, the jury found him not guilty o( the murder, 
but £uilty of homicide or manllaughter; and the judgment 
given in the king's bc;nch was, that he lbould be hanged. , 
Another cafe of the (arne kind was determined in the r~me 
way by all the judges. Tht rufon given by the ~port is, 
that manllaugbler is comprehended in mur<kr', From 
this one (houlJ be Icd to conclude, that the pr~ife mean­
ing of murder, as diltinguifhed from other killing, Vr.15 not 
yet dennet.!; lIor indetd did there (ccrn to be :U1y dircdioll 
_by which a line could be: drawn, till frat. 23 Hen. VIII. 
had taktn aw:ay clergy (rom murJ,r with mtl/iu prtp",ft; 
the form of which c:xprt'ffion (cems to intimate milt there • 
might be a murdzr withOt.lt malice prtpen{e.· It is certain 
tb3t, after mil aa, murder was more exalllv deli d 2i to 

its ~gal import; though the dinintlion plainly nw.rkcd 
• 

• ~-A, MIf. WIl.Il. 
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• 
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out by this Ratute was not ob-rerved by the courts for fome 
time, :IS we Chatl again fcc in the reign of queen Mary. • 

Ir many ptrfons were coocerned in the commiffion 0( 

lin unlawful lIll, and a mutett was committed by one, all 
were conrtru('d tp be princip3ts in the facL 111u5, if 
twelve: oc more went to do a robbery, m:lke • riot, affray, 
or the liEc, and one of them fnttred into a houfe and killed 
a man, the olbers wcreall ~(lciP1Is ill the murder. Such 
was the cafe of the Lord Doer", who (together v.i.th Mow. 
ttl and olhen) was txecutect, bcc:r.ufr one of the comp~ny 
kiUtd a man as they were hunling together-. It was hdd, ' 
that if a man was killed ill joulhng, or in play with fword 
and buckkr, it was felony, 1I0rv.i. thfianding it had Jx.en at 
the command of the king'. 

IT h:ad been a&rcW by the juflices afooth benchcs. th;Jt 
in an appeal of murdt'r the defendant !hould not be permit • 
• td to plead that the dcttafed zlfll.ulted him, and mat he 
killed him It tltftlllkml#; but Ihould plead not guilty, and 
give the fpeci:tJ. circul(lfianc1;5 in evidence; and if it apoo 
pnrcd fo to the jury, they lhould acquit bim. Nor 
W2$ he allowed to have thi. pica., with a travc:rfe of 
the murder i for the matter 0( the plea W2I anudrr 
(fa)'. the book) : murder could nO( be juRificd, and the 
u:avcrfe could flot Ib.nd when the induceme.nt to it failed r. 
The way, therefore, \\'lU to plead the gc:ntral iffye'. A 
4'lueltion h:tel arire" upon fr.t, 3' Hen. VlII. which made 
it high·ufe4(on to poifon anyone. A woman h:ad poi(o~d 
her hufh:lnd, and [be: heir brought aQ IIppcal 0( murder. 
1t was contended, that the Idfer offence WI! merged in the 
;;ftalct, and lhtref~ that an appeal would not tie ; and fo 
II was held by the court -. 

$0,\;": qudli",ns arofc: on the nature oflarct'ny. In the 
c:tf.ht~nlh 1f:h of the king, it wu prOftO'lnded by tbe 
~anctRor co .u th~ jlllUccs, whether if a m.m took pea. 

< 
.,. ,t"" ' /"" '.U"". Vlil t ... Cw. lil . 
• lim. C\,t u _. 

rN ..... ClfcI. ~I . 
.. , I H .... VII!, 0,. $ ..... 
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,cocks, that \n'1'e tame and domdlic animal~,it wu fdony. C H ...... 
The opinion of Fit:t/urb(rt ::Ind En,bftlUl wu, tb:llC it was \ xx.:' , 
no fdollY; becauff! they were In'l!: flatur_ as much :II ltENIt~Tnn .. 
doves in a dove-houfe; lind jfthe young offuch doves were 
t2ken, it was no fdony. The (iI.~ of berons t:l.km out of 
the neil. of {w.ms, bucks, binds, which were domcllicated t, 

or hares ul:en out of. garderturroundcd with a wall i the 
(lime of a malliff, hound, orr~ell or goOtawl: red.1imed i 
for they wcre more (or plcafure mom profit i which wa! 
the c-zJe with a peacock. T~cy agre'ed, that fruit t.l.k.cn 
{rom a tree, or the cutting of t~ or corn, was not felony; 
though it would be difitrcnP. if theywe.re before fevered. 
However, Fil::.jamtl :lOd Ihe otber jud~es were of opinion, 
th:u peacocks were of the (arne nature with hem, capons, 
Sttfc, or dudes, of which the owner had property, r.hcy 
having ""i",u11I r";trtt,,di, unlike fowls of warren, :IS 

pbeafants, p;aruid~ lind coni~s, of which it was cle:.r no 
felony c~d be C!ommiuNi; fo that it ..... as 31 length agreed 
that fdooy might be commiu~ of peacocb·. A qud"-
tion arofe, upon the Ibt. 21 Hen, V UI . c. 7

4
, concernin;-

(~I .... ntsembez.2.1ing their malters' goods. It W:l$ ;.{ked, if 
a perfon delivered an obli:;3tion to bis {enoant to receive 
the money du~ upon it, and the {crvant :eccived and ",,'Cnt 
away with it, cooverting it to his own uCe, whether this 
was within the meaning of the 6:1tute ; and it was thouI,ht 
not, bec:au{e no goods WCIC delivered, an obligation not 
being a valuable tbing, but a chofe in :Iffion. And 
£"IJtjtfd {aid, if a penon delivered to his apprentice Wllret 

or metcha.ndiu to {ell, and he Cold them, and wt'nt ;lway 
with the money, this w:u not within tbe thtute. bC<':lu{e 
he had the money by the delivery of his maflcr, nor did· 
he go away with the thing dcll"ered to him. Yet if one of . 
my Cc:rvants ck.livers my goods to another of my rCrYaotl, 

~ tball be confidercd a5 my delivery; ;l..'1d if he Ices off 

• ! ., Hen. "'m.,, 

• 

• 

• 
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C " A,.. with them, it js within the fiatute. And Filuurbtrt recms 
xxx. hd b ,_ ~ to ave oubted wl1ether 0 ligations might not be eonCt. 

lJ.1. ~'k\' VUf. dered as goods within the ad; for:a gift of ,mnia h01l1l ,t 
(QtQ/ltJ. would pars all obligation,s·. 

lr the: pra£tict of jufticcs of the pe1Ct was agreeable 

to what was laid down )0' law in our courU, they muft 
have been of very little II -: in a.'1ifi ing tOw:lrds bringing 
offtnders to jutUce. U \ :1 jufi-i6.cation uooer the WU,.­

nnt of a julHce, in J 4th o~ the king. it wu raid by Fi,z_ 
lurhtrl. that a judice of the pc:itt could not make a war­
r.:mt to tlu a man fo r (dony. ulliefs he was before in­
diClcd. Bnd/ItD, the chicf.jufiice. alTentcd 10 this j but 
hid he might make a warl4lnt for It~ping the peace. 
BrHlt raid, th3t thej ulHce could not eyen take OIIC for 
(uij)icion of fclony, unlers upon a fufpi cion of his own, 
much leis could he make a warrant for that purpo(c. But 
ibey all as:~ed in holding the officer juftified; for a j ufl:iee 
being :l judge :of record, and having a (eal of 015«, the 
bail iff was not (0 Ioii(pute hia :.uthorit)·, but give oQc.dience 
t~ theeommandof tbe Wotrrant,:md execute it c• After 
all, . it fu ould (cern that a warrant for the peace, which 
the judges hen: pronounced to be lawful, might, without 
201 firained fiction, be ilfuoo againlt felons, and anfwer 
alllhe purpafe of apprthenwng for felony. 

TH.B old debate upon the loea1i,], of tria1 was not vH 
er ~"lft J-' 
.. ~. qUIeted. A man died in the county of C;:mhridge of ;1 

Ilrolr:e he had received in another county, and the heir 
brought an appcaJ in tbe f OUnty of Cambridge. The 
Court of' Icing's bench were of opinion, th.u tbe jury 
fbould come from both counties, according to a cafe in 
the time of' Henry VJI. Upon this. it w:l.S obftned by 

( the clerlct, t h!lt if a man died in Londoo of a fuoke re­
ceived in Middleft'x, the uiil, according to common peac_ 
rict, ..u by • jury.f Midd1e(ex:. The COUrt laid that , 

~ J6 J(ca. VlIl. »ret, ~. t. : I. Jr- \'111. I', 

'''' 
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was ~ dHr~rent cafe, becauCe London ;wi Middlefex could 
bOt join', In the~ em no 1IiJi prjlJl u(cd to be awarded, 
but the jurors of both countle$ were oblig~ to come up to 
the king'. bench. A lin\ilar queAion had :Lt'ifen, a fe w 

\ ~ years belOre', on an appe::IIt (or a robkry. The robbery 

\¥:IS laid in Wiltlbin:, and tb~rocurement and ~bcuing 
in London : the appeal was ! ought in Wikfbire apinfl: 
the accdfaricr, 2nd it w:u obj to (or th:u fearon. Af-

• 

ter much argument on both fi the opinion of the court 
W;&S., that the appeal fuould abate. They bid it down a, 
an e{bblilbed point of I.",', th2t where the tort commcnct:d, 
there the allieR Ibould be brought. They admined, that 
where good5 were taken feioniouOy in one county. and 
carried jnto another, the appeal might be in either, beeaufe 
tile p~rty W:IS Ilev divcficd out of the poJltlTor; but 
it was otherwife where good. were (0 taken by .. trefp:Lil'or, 
for there the: property was in the trefp:tlTor by the taking, 
and dive-fled out of the owner i fo th'lt the attioD mufl: be 
in tbe lirfl count)', where the uefpafs was alone committed. 

Th~y put the cafe of a fhoke in one cou.nty, and the deatb 
in another; but (aid., that in this cafe there could not be • 
trial in both counties, becaufc thofe of London could not 

join with forc:igne.rl, :IS h:u.l been laid down in the former 
caf~" . The offence of the acceR"ary was therefore conCi. 
dered fo fep:lrllte and diiHnEl: from the other, that he Wat 

to be proceeded 'lgainfl: where he comlTlitted hi, crime. 

Till above were inftances of joiningjuriei of diRerent 
counties, where an appeal was brought, :tnd the iJTue wu 
co be tried. But wo find it laid down, generally, that 
not only an appeal, buc an indictment, might be brought in 
eitbercollnty, where the goods were Rolen inonecounty, 

C HAP. 
XXX. 
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• • and carried into another r, upon the ground of its being a 
(donyin bot h counties. The 'lOOt'e cafe of the accelUry, 
",h~rt a di£6culty cett2inly re,mained, and the other "lJ!Iintl 

« 
• 
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of ftcalillg and lulling in two counties, which were noc 
fcttled to the mind of every bwyer, OCt'ahoned an 2a in 
the next reign, which has cJirected how tri~s fbouJd ~ 
h,d in futh cafes jn fut~. 

WHIL2 the king and parliament wereenga~in de .. 
{haying the Pope's aurhoritf? the jurifdiClion and prall ice 
of the ecclefrailical court If;.S not IdS qudlioned by all 
nno of perfons. The proceedings for fierefr were ear­
ned on with fuch '%.eal as to ~ open to much odium, and the 
coorfe in which thofe matters \wre conduae..i, was thereby 
morecxpofed to ObfemniQn Ind cl!nfure, The br.mch of 
tbe c('deliallical pracliCe' which was viewed with mo(t 
julollfy, was the proccedin6 IX ~fi(J. This metbod of 
profecution was cooridcrell by the comnlOn-lawyers in no 
better light than an abuk of all law and juflice. It ~-a8, 
on the other hlmd. defended. Ily the authority of prefcrip­
tioll, ~nd upon groundj of expediency. Thefe topics wtre 
vcr)' (ully difcuffr:d in ptint by perfons of ability and emi­
nence'. The chil.:f of thofe who eiltered into this contro_ 
verfy, were St. Jcrmyn, and Sir Thomas More; the for_ 
mcr carrying 011 the atlJlC~ whilft the Intter defended the 
enabli(b~d order of proceedin;. 

01" the one hind, it was complained, that perfnns were 
brought before the {piritual judg~ for herefy. without k.now_ 
ing \~ .. ho had accur .. 'tl them i and wert thereupon obliged, 
fometimet> to abjure, (ometimes to do pen:mcc, or pay 
grtat fums r~r redemption therc6( i all which grievancel 
were arcribe:l wholly' to the judge and ofticmo or the court, 
who wcre the only perfons vifible to tbe partics (uffering. 
Jt W:&$ conttndcd to be • hC2YY opprdlion, that a penon 

.. brought '.T '.Bid, before the ordinary, under fufpieion of 
herd'" fllOUld be comptlkd to pur~e himre!f at the will 01 
the ord\nary, or be accur1cd; wl.ich was, in. manner, in­
Aidi'\'S a punilhme.nt without proof,orwithout an o.lXnee, 

l H ao(wcr to thi5 it-was urged~ that if cOQvcning he~ 
relics I X ~tio was 00 long!.!r to be praClilCd, and 00 tounc .... 
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w:lS to be ttokcn hut that of n fonnal attufation, it could eRA P. 
nol be c"petted that prokculiOI\9 fhould ('ytor be m;ldc for \ ~)(. , 
berefy. ~nr. raid rhf'Y, \Viii give 'feere[ information to Rr.NkT \jnf. 

a judge, who would not diue 10 Rllnt! fOrth as partics to 
accufe; 3.nd, if Iarought 233infi t~ir wills IS WilllClTcs, 
would readily enough CiVCCVir; this might be obfervcd 
not only ill hem!, hut in . Joui<!s, and OIhcr crimC$. 
'"lAc.y adduced intbuces from t ptBe1K:e of the common 
law, equally hard on an i:1I1oc. nt penon, :md fimilar with 
this proceeding. Huw often, faY' Sir Thomas More, 
do the judges upon fufpicion 2W:Hd a writ to enquire 0(' 
what fame and beh:lviour a man is in hit · counrry, who 
lies in the mean time in prifon till the return? Jr he be' 
Jewrned good, that is, if he be in a manner pur~d. then 
I;le is delivered on paying his fees; if h. is returned 
naught, then he is bound to his good :tbearing. The 
t.ame where :I. man was indiCted, :lnd no evidence wu gi_ 
ven openly :It the bar, as many limes happcn~d; for fhe 
indiaQls might ha\'e ('vidence given apart, or might have 
he3rd of the fall before th('y came there; and of whom 
they heard iI, they were not bound todifdofe, but rather 10 
cull("C:l;I, being fworn to keep the: Icing's cO'.lnfc4 and 
their own. In fueh cafe, whQ i, to tell the prifoller the 
names of hi, accufrr!" to inti tie him to his writ of COII_ 

(pi racy? )t is in vain to (~y that the imlictors were his ac-
cufeN, and them he knew, for he ct)uld have no ~ref$ 
agaiJlll them (or hi. undcfcn'cd \'cXalwn. And if it WliS 
!aid, tbat.the ~oceeJing of thefe twelve men, without 
open accufen, wu lers liable to txcrption th:rlll that of '" 
fu\gJe judge, the learnc!d d,ancdlor anfwcu, that in hi.>. 
e.xpcric~heneverfaw th~ nJY, but he wuuJJ as wcll t !VA: • 

the truth of Ollt! judge) a! of two jurici. He thought 
it therefore a right condult in judgts, without ant open 
informal ion, but merely on genet:!.1 [umour, or feerqr ill. 
timatiou, to bind, 2S they frequdltJy tlitl, a 1r(Hlblefocuc: 
D\IlIl '0 Iii. ,oud-abeuin,. AJ~ he c."p himfelf, that he. 

• wbilc: 

• 
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while cbancdlor, bad often put penons out of the com.,. 

million of the peace on fecret information. 

UPON the whole, when it is eonfidered that berefy WlIS 
the firft offence given in oharge at every feffion of the 
peace and of gaol_delivery, and in every leet throughout 

the realm, and no profeculwt,are there infritutcd, it fetm_ 
cd probable, that without Ci , e feerct proc«ding like that 
IX o.ffi,j~, tbe crime wou Q go intirdy without punifh-
ment ' . 0 

SUCH were the . rguments for :md 2gainfr this 
poillt of ecdefiatljeal jurifprudence, which, Ilotwithlbnd­
iog all oppofi tian and animadverfiull. continued to main­

tain its &room!. 

~-----
H £!IlR v Vlll . was a man of fome learning, and difco-

vered no frrull de~ of ;ndufiry Oll fubjelb where he h3d 
much interelled him(e\f : this appears by his book ;agairill:. 
Luther, of which it is genenJly agreed he wal the author. 
He gave fome attention to bufinef.. The preamble 2nd 
material pam of the bill for empo~ring hjm to erea tbe 
newbilboprics, wr.re drawn by the king bimfeJf; and tbe 
full draught of it is !lill utanl in his own hand, There 

. are likewife (ome minuteS of his relative to tbe bi£boptKI 
be then had in conternpbtion (0 erell·, 

THJlO' the whole of this prince's reign, he (cerns to 
h:ve enjoyed the full grati6c:ltion of his abtO.1ute will 2nd 
caprice. A concurrence of events had produl:ed a fi-ate of 
things which enlbled him, beyond the example of any of' 
his p~elJ'ors, to tyn.nniu over all uno of men, and 
over the laws themG:Jves;. Gr, when that was not fife, to 
caufe (,u:-b bws to be made as would wurant and legiti • 

• m~!e every'sa of power . • 
THO' tbe puliament. of this king ~rc obediCQt to hi. ~ 

comminds in moll: poiPtf, yet u. the article of ~tjon '\ 
be fom«times met witb (IiCappointment. In conflderatioll, 
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I'»erhlps, of their numbcrlc:.fs otht-rcomplianct'!j the: king 
cndured this with patience i ncvu f.tillng to Ir)' ;ul mC':lns 
of kuping on good tc:nns with an .rremM,. which he: IN;) 

generally able: 10 make. til; infirurnc:nt of bis dcfigns-. 
IN the l-+th ytar uf hii reign he ilTucd privy- fcals, de­

manding Ic.ns. He carrie~h), rthc:me of arbitrary tua­

tion fi rll further J he pub!i. ed IlIl edia for a gcner;),lt:ur, 
which, ho .... 'Cver. he Rill csi a loan; and unlier that 
pretence leviM 55. in the po d on the clergy, and 'l~. on 
th.e laity. l u the (:lItle yelt, when I pariia.rncut had been 
ClUed, ;md they r:ad m:lde him a gr;!"t payable in fQUI 

}'urs, he would not content himfclf with tl* terms the le­
gfl1:lture h:ld preftribed, but levied the whole in one rear I , 

NOT content with this, about twO ynrs :tfter, he UTue<! 
commiJlions into every COUnt)', ror levying 4" On the 
dergy, and 3" 4d. OI1d\e bity. BUl nndin: forne re/if­
urtC:e: 10 this attempt, I.e: thought it ad,if~b!c to fend let_ 
ttn to C'fItry count)'! declarin; that he meant no force by 
this impolition} ::U1d that.he would U\::e tlothin:; bUI by 
"""y of DnutJ/Jlrnu. Mean ",hi Ie the: courtiers vcntun:-d to 
contend, th;t me fhtule of Richud Ill. ag;:aillfi bene. 
volences, 3' it was made by an ufurpc:r ::lnd a f~j01l5 
parliament, could /lot bind an abfolule monarch, who held 
his throne by hereditary right. The: judgt:5 went fc. far as 
to affirm, that the king might ~.tlIet by commiffian aoy 
fum he plcafc:d "', 

C Jl .... P. 
xxx. 
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\VH!N dor9rines like there were propagated ffom 2U. 
thorily, the king was encouraged in renewing:::1 JJF."erent 
times thefe arbitrary IUts. The boule of commonl were 
(0 firfrum remonnnuing, that thty twice paned all. fur 
the remiffion of debts whj("~ the king h:ld cDntraEled by • 
thc:fc.loanr; in the'lan of whicll they infem:J ::: daufe, 
requiriftg that fuch 3$ had already obtlirn:t1 p;aymc in th~ 
trho!e or in p:tn, Lhould refund to the exchequer I, • 

• 
1 "_. N1 tv .• 6 •• '. ' l lritl. 61. 
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NOTW ITH5TAt'DING this injuflitt, h~ fucccedcd the' 
fame ,ear infoliciting ntw loans. Betides this, h~ enhanced' 
the price,pf gold and tilver, under pretence that it Ibould 
not be exported; he coined bafe mon~y; and appointed 
commiffioners ro levy a benevolente, which was by nometN 
unfruitful . An alderman or London, not conrributing 
according to the e)(pecutiom fOr the commiRioners, was 
iJlrolled a5 a foot-foldier for ttt' ScOttiih war; others w~re 
impri(ol1ed: fo that the king, by his prerogative, ex~rci(ed 

In abfolute cOlltroul over the i'Crfons and property or all his 
fuhjel"-. . 

ALL t~.i5 wasowins: to the u.mentJs or ignorance of 
parli:mlt'nI ' overawed by the: firmntCs of Henry, unac. 
qUlinted with the extent of their privileges, and the prin_ 
til)\es or me conflin.nion, Ihey were unable 10 afford the 
people :my proteCliOll . The: following is an blftance bo ... 
linle notion they had of a legal gOl'emment. The: duty of 
tonnage and poumlage had been voted to former Icings for 
life; Dut Henry levied it (lX yean without any rc:new::tl of 
rhat :;,rant to himrc:lf ; arnl though four parliaments had fat 
~urillg that time, none of theln complllintd of this as an 
inf, ingemc:nt; on the contrary, when they paired nat. 6 
Hen. VIlT.c. 1+ to givt: this t:lX to the king for life. 
\hey complain that he Iud (Ufb.iocd. loifcs by thofe who had 
dtJr6utkd him of it .~ 

Is the f.llne way mult we account for that extraordinary 
n.Uult, by which the p,uliarocnt ordained, that the king's 
procbm21ions {bould have the (orce of laws·. To fcc'lrI~ 
(he ~«I.luon of this aCt, another t was aftcrwards made. 
.ppointi:Jg :th:tt any nine counfellors fbDUld torm a JC,ial 
"ourl for punirhing an difobtdien~ to procl2mations. By 

• thefe two fLtuk:s the kina: was, in e(fett, made abiclilse. 
and m;intainN ill his own perfoll complcatly the ita-.. 
and n-c'tutive power of the nale' • 

.. .com. '!'tIl. lV'14). • !ltx. 3t It ... viti. t. " 
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Tile authority given by ltat. 28 Hen. VIII. c. 11. m:ay C ~~~. P. 
be reckonC'd among tbe (jngular l1ggrandiumcng of (0)'&1 , _ _ J 

authority in this reign. That {latute enabled :lny one in. u"tiNa01ii. 
herit2.ble to tbe crown, :loS limited by Henry YIn. to~-
peal, after his age: of twenty.four ye::ln, all lhllUtH to 
which he had confcnted beffc th.lt agr:. 

Tlm rei&:" a.lfords nupy illftan~ of t'Xtl'2Ordin:lry 
POWf'f exercifed as well by (ubje", as by the king. In the 
9th year of his teign, the kiong procured from the Pope 
the legatine commiffioll for Wolfer, with the power of 
viCatiog all the clergy and monaficries, and that of (uf. 

pendina aU the law, of the church curing a twelvemonth., 
This was a gfeat authority; and W oIrey, to {Kure the 
execution of it, eftablilbed :an affiu, which he c:all~ the 
LIg4tiIU C.rt. This new court cxcrcifcd certain «nfo. 
ri itll P9wers, not only over the clergy. but .1(0 over Ihe 
bity. It enquired ill(o rm.tten of coufciencc I into caufcs 
of pLlblic: (camdal; into cCilndu8, which, though out of 
the teach of the law, was contrary to (ound moral;. The 
cardin11 wrnt further, :l.nd alfumed the jurifdi€tion of aU 
toe bi(bops' courts, particularly that Oller wills and teRa­
mentS; he alfo prd'entcd to priories :md benefices, dlfrc_ 
garding all rights, whrther of e1eClion or patronage. 

TilE courts of law give the lira blow to the(e gt't':It 

powers. AI/tit, an inn-rument of the cardinal, who ufed 
to lit as judge in this COUrI, WOlS conlli€ted of m:llver(a_ 
tion; and the legate theoccforwanl thought proper to be 
more caulious in djfplaying his judicial authorilY. 

TH2 new appointment of Jr,((lr-C",erD', conferred 011 

Cromwell rome year, :Uter, delegated to Ih ... t officer the 
king's whole authority o\'er the church, as fupreole head _ 
thereof. This, tho' not fo extenfive as Wt exercifed by 
'Volfe)" and in the h:mds too of a more "ifcreet nl,lI, WI! 

yet 11 very eminent nation; and being created for t pur_ 
• 
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pore of m:lking rigorous inquifition into the fhte of the 
religious hould, !. ... ye Cromwell an unlimited fw=y. At 
ont lime he pubHfhed, in the king's nameJ an ordin:m~, 
retrenching many Vift!:!l fut:edlitiom, abrOllt:ng many 
of the popifh holidays, ordeling inclolmMnts" of puilb­
churche. to ret apart a conuT.r2ble portion ()( t~ir in­
(omts for rt:pairs, for m:lint~irVn; exhtbitiooers at the uni_ 
,'erlity, and the poor' ; all \0,.ich he did wIthoUt the fanc­
tion of pulian1ent or conyoc~on . 

As if tvery confidention and eYety :trride of nre ,,·u 
to depend on :.rbitrary \?nf, the king had appointed :I. com­
miffion. confining of twO archbilhups, fcycral bilbops; 
Ind fome doil.orsoi divinity, fOcnufe, alnong the variety 
uf tenell tben promifcuoufly held, a fo;m of tcligion for 
tbe kingdom. TbelC commiffioners bad not made much 
pro~rc(5 in their undetuking, when the parliament, i.n 
l"5+t, made an aa, r3tifying aU the opinions which dley 
ihould ,hlrf.p,r iI!."" J/pm tui,b the lirrts tJjJillt. pro- · 
"jded OI\\Y, that they dlablilhcd oot.hinS contrary to the 
bws aJld Aatu~i of the rea.lm ' . 

b Htnry was reCardlcf. cf law in dtTating and main­
t:uning; his milliRers in CJltr3otdinuy authorit)'J he was 
equally void of511Otce: in aniln3Jvening on them. WolfC!)'f 
by exercHing IHI lega1ilte authority, h:td incurred Ihe (b­
tute: of '''~lIIrm;,.t. Tho'tln! was by the procurement (If 
the killg himretff and had bern <!tquiefced in by dle potrli:l_ 
meet and nalion fot fome ytarf, he did not fctuple to fuf. 
m a fentenCC of ('f'fl"munire Ut pars on ttte c:lrdinal. but' 
executed pan of it very rt"3di1r, almoR- in l)Crfon, by uk_ 
Jnp; pofftJlion of his immenfe ptoperty in houf.:s. f~itur~ 

f and other \·aJ.uabkt ' . The king " .. e 'lt further: he pre­
tended the whok: chur('b h ... d incumJ the fam,c ~nahr) b] 
IUbmit~lIg to dU, ~I :lutbotity; and the a.ttorney-t;:ene­
ral ~ bt-&un to proceed againlt mem fonlUlly b>' india: ... , 

, UUIII. wt. l"f. li~ • I~ IU. 
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mCIlI. To avert the: xing's rtfC'nttnent, thty voted bim a 
,teat ium of money. made I/u jr hu.!k !dmifji,n to hin1, 
3cknowledged him 10 be the protedor and (uprcme head of 
the church and cI rgyor EnghmtlJ and for thc~ conde. 
kenlioos obtained a pudou -, 

THI houfe of common~ now grtw apprehenlive that 
lhq alfo lhould be oblig to purchafe it j».rdon for IMir 
(ubmiffion to the lqatillc authority. They mcrefore peti. 
t ioned tnc king for a remilTlOn of Ihis offence to his lay 
fUbjcCl.5; llnt! fome time after a gencnl pardon W;LS iflued 
for :!.II the l:tity lI , 

THUll did the k.ine: himfdr encourage :lud promotr a 
breach of the law; and afterwards tum the delil1quency of 
his fubjcCls to his own emolument. 

H,NltY was not C:Onlcnled with Ihis fovcreign do.minion 
over haw and jufiicc ; he attempted to go\'trli impoffibili­
titl, and reconcile the pbindl- abfurdi ties, by mean. af the 
omnipotence of p:uliament . It being thought proper to 
m:aict fOn'\e alttration in the o:I th :tgainA the Pope's :autho_ 
rity, certain 0:lIh5 were devifed, more comprehenfivt and 
preeife, to be taken in future; Md by the f:lme (lOll. 35 
Htn. V Ill. c. t. it ii provided, that they who have already 

[worn the former oaths, or any of them, jb,,1J tai, (1"d 
'.IIum it Gf fh, jamr '/fin tmtl forti as tho' they had (wont 
tbis: thus the taking of one O:1th is m:ade by :l8 of p:irlia­
ment «Juivalent to the tnking of :another. Tn the ftcond 
aa of fucceffian, frat . 28 Hen. VIII. c. 7. rea. 2+. thtre 
is a repeal of the former 3a of fuccdlioll j and the oath 
Dkcn under it was now to be difpenlCd wit.l , tbe following 
words wue thertfore added tathe new oath: "AIIIi;lI ttrJe 
" altJ IIhlr ,atb h, madt, ,,. hotb bun rruJu II] J,1l t, al 

~I "if"', tNt t/xn l' (1rl t, rtplltt tbl jamt III {la;" ami 
"(1",,;ciJi/(1u." The like d:tufe was added to oath in 
which the Pope's :tuthority w:lS renounced, whic~was or .. 
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daincd by fiat. 28.f'ien. V IU. c. 10. and th~ like was in. 
(ettcd in the (ccond oath above alluded 10, for renouncing 
the Pope's authority. 
• I .. we :ire to judge of the gencl'al adminifira!ion of en. 

mill"" law in this reign, from the trials that have come 
down to us of eminent perfon" it appears that the livcs of • 
Ihe people were entirely in dw hands of the crown. A 
trial (cern. tonave boc:n goth;ng mure: toan a formal method 
of lignifying the will of the prince, and of difplayins: 
his power to gratify it. The late new·invented tr('a~ 

(ons. as t.ht;y wcre large in their conception, and of an 
infidious import, by giving a (cope 10 the uncandid mode 
of enquirytBc:n pn,aifcd, cnlg,rged tbe powers of opprei'. 
{iOIl beyond all bounds. 

THE cafe: of Sir Thomas More is a {hong inlhnct how 
little anxiety there was to clhblilh a capital charge by 
p~ulible proofs, and the linle probability tbet'e could' be 
of efeaping convitHon. It had been made treafon to en_ 
de.a¥'our to deprive the king of his titles: the title of Head 
of the Church had bt-c:n conferred on him by parliament; 
fo that a denial of that title was treafon under the new Ib_ 
tute. After an imprifonment of near fiftttn months, Sir 
Thom:lS was brought to a trial for !hi. offence, The in~ 
diBment wu fo long, and charged fuch • v~riety of mat_ 
ter, he {aid, he tould not ~mcmber a third part of what 
w.u obje£led againll bim. They then proceeded 10 proofs. 
His examination in ,he To~r by cert1li('lior,j" was co*,­
fu:le~d II e.vidence fuScient to fupport the chuge i the,' 
it amounted to nothing o\on:: than a rc:fu(:l! to anf\\-er or 
di(cws fueh q~ftions as concerned the King's or Pope's 
lupremacy: nor was it till aflU be had ('ncertd on hi. de­
fence, that Mr. Rich (afterwards lord Rich) and Como 
otbcn ~ex:unined f,lN,J fHIU. Opon rUeft ("Vidence he 
l"U ccwviCletf, to the cmtire &'tisfalUon of the chaDCdJor. 
Who prcfided i :uxI who tmph~tically exprd[(d his app~ 

batiol\ 



e II G LI S H LAW. 

b,tioll Of the ven:lid. io tbe words OrlOe famous JewHh ma­
gi Ihatt, ~.,jd ,,,Ihtl' Jtjtitrlllllll$ I¢illlfnium. rtlJI if! I.ul rtis ' • 

TH"E only ch:tr~~e :I.~ina. Anna Bol~yn which. W3.S {up­
portrd with the Itall: deg~ r:A proof, wu , " that {he had 
c. aflirmed to her minioos, that the k.ing never h~d her 
" heart; :md that the had {aid to each of them :l.p:lrt, 
" that !he lov/:d him better.than any pt'rfon whatfocver." 
Tbi, was beld a '''''''trinZ if tbe lillg's iJliti .,!,tttn ht. 
I WUIl ,h,li"l uti htr ; oae of the new-maue tre:tfons. 
and, wbat is very rcmarbblC', deJi~ned origin;uly (or the 
prote8ion of her ownchan8er, and of that of .Jer progeny-, 

LoRD Surrey wu inditte<l oflreawn. We 2ft igno­
rant what wa s [be tenor of the inditimcllt j bit' the evi· 
dence againn him was, that he enterUined (ome ltalians 
in his boufe, wbo 'Nere f"!f~!ftd to be (pies; that a (cr¥:lnt 
of his had nude a vifit tocardinal Pole, in July j alld that 
he had alfo quartered the anns of EdwJlrd the ConfeOof i 
one of which was thought fuflicient eviJellce of hi, keeping 
up :l correfpondc:nce with that obnoxious prelate j tbe other 
was judged an indication of his aij)i ring to the crown ; 
though he and his ancc.fiors, · during; the coune of many 
ye:lR, had Jone the fame, and were jullified in it by tbe 
authority of the herods. Sucb were the faas upon which 
this accomplilbed nobleman w.s eonviaed by a ju.ry, and 
was accordingl)· executed·. 

h~ the criminal profecutions of thek times, there are 

twO things worthy of obfervation: firO, the IlIght faas 
whic:b were eonfldered as proor, of a ch:ttge; fecolldly, 
the fli ght evidence which WJlS aliuwed to c:ftablifll thofe 
faas : an obfervation which rna! be maM al wdl upon 
proceedings at common law, liS upon the more decifiv~ 
way of condemning pc:rfons in parliament. 

Tult fayourite way of proc:ecding agairUt fiate ~riminal. 
was by bill of attainder. This e¥U'aordilwy jujgmcnc 
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was rc(ort~ to according to the ocofion • either to co.n.. 
finn a (entence already palled in (orne c.cUrt of law, or to, 
cnfure the de!1-ruclion of fuch a~ might pollibly cfcape by 
tne opennd, of a conur.on. law u-ili i. Thui the frntence 
againft Empfoll andD uJlc;, upon a Itimfy cllUg~ of l rea­
(Oil, w:t~ confirmed by biM (o f attTIinder ; as wa~ that a.;ain'~ 
the marquis of Euter, the lurds l'oiomOlculc, Darcy, 
Hull)' , and othen . "be bad :.Iibeen (orm,Jly tr ied. 'J'h ('t 

as Ihey (ucceedet! a rr~'.I:i~ trial and comlcmnation at 
law, wen: oot (0 cxcevtionablc as thc auaindcrr. of Sir 
Thomas More :lnd bifbop FiJher for mi(plifion of trca~ 
fon ; which, perhaps bccauil! a c .. fe that did not t.lIlCl1q 

to Iii", w<"y vcntured un without the c);amill ~tion of wit. 
ndrc~, O~ llc::rins: them ill Ihcir dctcntc. O n toe other 
hand, in a c .. pit..l1 ufe, Ihe Maid of Kent and her accom_ 
plices were aU examined ill toe Il:ar-chamber, though 
nf)t in p:lrli;:.menl, before the bill of lltt:linder pafTd upon. 
tneOl', Thi s examination of .... itllcll't:s ill the llar_cham_ 
ber W2S prob:ably in. order 10 try the ftrength of the evi­
oenc.e, and to de~ermine ill what way to proceed ; thoug~ 
we do not find, th~r the rerlllt of fueh cx;1min.ltion was 
ah .... y5 laid ~fore parliament toenable them to rorm a judg_ 
nlent on the propriety of tlut to which thq were called 
upon to afl'ent. fhe privy.eounfellors had tak.en their refo_ 
IUlion ; and if they we~ fatisfi~d, the hou(es (ddom con­
cerned themfeh'es as to any further enquiry. 

Tlil attainders in parliament which we have hitherto, 
mention~, were carried through wilh m9CIeration and 
julHce, compared with thofe which followtXI. In the 
29th year of hil reign, Henry introduced a new pr.l8iczt 
of attainting pen OilS, The counters of Salifbury had be_ 

'tome extremely obnOltious 10 him, on account of her fon, 
qudiJUI Pole. and nothing '\o\'U more defired by ~enry 
~an to tooke ,,,:r olf. V:lrioU$ 3Ccufations were framc:<\ 
",ain!rhtr i . thst lhe hi~lcred Ibe rcading of the new tran~ 
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~ation :tmong he: tcn:tnlS ; that the prOC'urrd bulls from C.H A P. 
Rome, which ~'crc (.I~ to be f04nd ill her houre .. and I xxx. ' . 
that {he kept up a tu:afonablc correrponc.l~ wilh her HE!'IR\- ,'Ul, 
fall . Tbde chars~ ho\,\cvrr, could not b~ fuffidently 
proved, might be In\':Ultbtcd by her, or would not ~:tch. 
her life. This detl;rmined the klllg to procure her dearuc_ 
lion in a more decifivc and fum,nary way thall h:ad bern 
hitherto uft'd. for lCut pu·rll .... rl! be (tnt Cromwell 10 

~Ollfult the judges. whether the parliamellt could .Itl;tiut 
• perCons who .... ere Forthcoming, without trial , or ciling 

them to :lppc.ll and defend lhemfchcs c. TIlt jlJdgcs 
~n(wcred, ina! it was :\ C:angcrouli queflion .. that the high 
coun of pouiiamcilt ought to give the cX.lmple to inferior 
(oum of proc«ding 2ccording to jufiice; 110 inft'rior 
court could ad in lh.t arbiu11.ry m.&nner, ."nd ~hey thought 
the parli."mellt never would . Hut bc:ing required to give 
:;t more explicit llllf~c;r, th,·y f.ud, that if:l pedoll was ."t­
tainttd in that m:mncr, the altainder could never aftC'r­
'wuds be brought 11\ Gudl: iol1, but mull remain good in 
bow. As Henry did not \\ alit his jOllges t\,) determine 
ho,," juil, but only how efft'';'t" II th is procct'uing, (0 coo­
duEled, would tY.- j he \I as fatisfied with dldr anfwer, 
and refolvC'd to a\'ail himfelf of it all;ainll: thC' counters. 

A BILL was brought itlto the houre oflords to attaint 
her ofLreafon. The only thing like proofhefore the p2r_ 
Iiament ..... as, wt Cromwell fbe\\'cd to the houk a ban_ 
~cr, on one (ide of which were C'mbroidcred the five 
wounds of Chrift, the !) mbel ehofen by the nonhero re_ 
pels j on rhe other fide, the arms of Engbnd; which 
bannC'r bC' (.lid wu found in the houre of the countefs. This 
VolS confidered lUancvidC'nceofhcrapprovin~ thai rebellion. • 

FIFT!EI'J other. were attainted in the fame aCt ; fome · 
pf them, who were fr iars, for (aying, .. that veJlomous 
!C ftrpe~t the bifbop of Rome \\';15 fupreme. he:uf of the 
tl ~urcb of En~land~" others fOf treafon in gen ,no 

: UF'1'III. 1V. 19$· 
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C " A P. particular faa being fpecified. There il no 3ppcuancC 
l X"~. th3.l wltne£rcs were examined againft any of them j if the, 

· 1iIQ!iY\·ur . ... ere. it prombly p::.Ircd in tne flu-chamber, fur none are 

• 

• 

, 

mentiontdin the Journals. Thchalle with which this famous 
biU patrl.od, is not, ci all circumfbnces attending it, the lea!!: 
remarkable ; it was brought in the 1 om of ~y, was read 
that day the fiTIt and fecond time, and the third next 
day. In the fame year, th~ abbots of Reading, Cokhef. 
tH, and GlanftonbwJ, ~ in like m:uaner atuintcd of 
treawn hy bill·. 

Ann. the precedent had bt-cn introduced, they went 
on through tIle whole of (his reign atl2inting perrons in a 

tilmmary general way; the number of which atw"ders 
it would be tedious and difgufiing to recount". The mofl' 
ftrildng inftance of thefe was, when this engine of ,ty­
ranny wu diretled againlt the man who, frOQ'l hil devot.­
ed atbcb~n1 to Henry, 6rA brought it into ufe. Crom_ 
wtll, in the next year, was attainted by bil~ without trial, 
cxamin.ttioll,orevidence. The duke of Norfolk was, in 
the latter end oflltil reign, attainted in the like manner. 

NUMI!ItOUI liS were the attainders for mafon, both by 
bill and by common-law prtaedings, thefe did n{lt ibtd 
fo much blood 3$ cond~mnations for herefy. The kind 
d execution for this offence is initfclf fo horrible, and fuch 
fcwe.1 were ro often repe3tcd, that it would be irkfom~ 
as wdl as betide the purpofe of thi t work, to do any thing 
nlore than jut\ :allude to them. The Italute'S lately rrulde 
~fpc8i ng rel igion and the kin," fupremacy, had 13id (0 

mluy f"ares both for protefb.nlS and Romanilh~ that death 
feel1leo to prefent ilfelf on all fides. ~'he mil'erab1e (on-

• didon of the people: can hudly be better dcfcribed than, in 
the obfm'3tion of a foreigner at that time, who (eD\U~eG, 
'" that-thok who WCfe again£! the pope wer~ burm, -artd 
u. tnlXe who were (or him were hanged!' 

-~ &f. 'IOl. L 3~' ~ IbiJ. 34» wilen _, 11'11 _t .... 
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11" i, more to our purpofe to obfcrve. th:a :among the 
pins inlli8cd on tbe unlu.pPI fu~rers (or religion, there 

.• ue two rem:ubble inih.nces where tQrtlirl was ured. 
W t are told, that the ekgant "lind good Sir Thomu More 
wu (0 inJlamed with religious bigotry, n to fend fOTlOhis 
own bou(e a Mr. Baif.ham, :1 gentleman of the Temple, 
who favoured me new opinious j and bec:.ufc he refufed 
lD clifcovet others who agreed with him in his religious Cen­
timents, the chancellor orderrq, him to be whipped in his­
prefcnce ; he :d"lcrw:aros fem hIm to the Tower, and there 
he himrdf raw him put to the torture '. 

IT is a1fo rdated', that the chancellor V{riodlCn~. 
hning examined Anne Akue with regard to (he patrons 
{be had a.t court, and lhe refuling to heal, thelll, he 01_ 
Ikrtd bcr to be put to the torlure, which was executed in 
a "cry barbarolots manner; he fiood by while it was per­
forming, and ordered the liC'utenant of the Tower to 

firC'tch the rack farther; but he refuf~. not·l'.'ithibndin, 
the chancellor's menaces. who, upon that, put his own 
hands 10 the rxlt, am.! Gretched it (0 violently, that he al. 
mod drew her body afundcr ~ , 

LoNO and barbarous impri(onment was among the 
(ufferings of unhappy delinquents. Vle an;: Iold that the 
ag~ prelate biOlop Filher, being Ihipped of his bilhopric 
and every fpeciu of properly, WaJ coufined in prifon above 
a lwdveJOOntb, with Ccarccly ra£.5 enough to cover his 
n:tkednefs', 
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W· £ thaI! now contidcrthclcg:al documents of this reign j 
the fiTft of which arc~ the fbtu~, The {latu!cs began in 
this reign to alTumc a different appearance trom tbst which 
they had before bo.rne, but fuch as they have continued ill 
ever finet!, Thi, diffi:rclltt confified as well in the I01n_ -
gua&- and nyle, 25 in the form of theill. We h.a~e be. 

• 
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fort feen, th:lt .all the 2i9S of one ft ffi o" were fbu ng _ . .;e­
ther -as chapters of one natute, wj .h one genet ~ l tit le p~­

nxcod to the whole ; but in the fiflh year oflhi, king it fj rfl . 
bcc;ur.c the cunom to put a diftinCt tide to evel y particulon 

ehaph:r of the flatute ~. 

A RtMAIth.ABI.e circumthmcc of the Aatures of 
Henry VIII . is, the prodigi.ous IC11£:th to which they run. 

The firft of thtfe long ftntutes is flat . '11 Hen. VIII . c. 5. 
concerning the. probale of arills; ami from that period, the 

leginatun: f~m invariably to have indulgM Ihemfelves in 
the (arne prolixity. To this Ihey wen: perhap$ tempted by 
the fubjc~1:! which ame under their conlideration, 2nd 
which required very multifarious proviJiolls ; fuch ~ the 
reformation, the (:Jcccffion, the poor laws, the re \'enue, and 
other mauer!. " .... balcvcr was Ihe objc8 of parliamentary 
regulAtion, was Hill treated with tht cune abundance of 
provifionl and profu{ian of wonls. The grc:n motive to 

this new nlanntr of drawing Ihltutts, fccms to have been 
an utreme anxiety, thJ t the meaning of the parliamcn~ 
ihould be intelligible and dC:IT, bC}'cmd all po!lihility or 
qucnion or cavil. To efreCt lhi ~, 2/1 a8 W25 fluffed witJx 
I\umerous d::.urc' i 2nd the whole comp.1fs oflansuage was 
ranrackcd (or c);prcffion5 to define .and fix the prccife in­
renlic,tn of each. 

A~ a£\ \·,":ts generally introd~ with a lon; a~d enl_ 

phatical preamble, opening the ClCcafto:1 and objed of it, 
by en\lmerat~lIg tile eyil, and their propafed remedies. 
T hek prt:lmblC!, thOt!gh befo~ in we, were !\Ow nluch. 
fuller t~all rormerly. The cnaBil1g cLlure Vo'af com:c.ived 
with a view to CO~er e\'cry peffible c;Ce; <Iud by a rcries 0{ 

uprdlion~ of a limilar or fy/\Onymous impon, to obviate. 
('I'ery prel('I)(:C to rlude it. Ldl this ibouilJ not complrttJy 
al.t .. ~rthc ;lim of the p:trli:llr.eut, feVC'r:tI ero,,(ifos, qU3IiJi-, 

• 
\ HIIIII.1'OI.J V. t,j". 
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Clltion~1 ::nd occtprions were :ildJed, to n\;lrk out uillinlUy 
the dirttlicn the 3d L,oulo1 t;1Ee. 

As t!lis confidl,'.rnbl, cnc!"cafcd ,m- length or n.tu~, it 
.Ifu rCIWcrcd then, v~rb~c, perplexed, :lIId tedious. The 
fcurc, involved in re~titions, is purfued with p:1iu, Dnd :..1. 
maft C(C;lpes the Te2der. whilt he j, retarded, and made 
giddy by :1 continual recurten of the fame form of wor 
in fhe (:lime clldlef~ JXrioo' . Tbis rolicitu,~c to {'nfure 
IMir mc..ning hu in fnme in cc::; carried the patli~nlentl 
(0 far, as to ~p one provifo upon :mothu, and fomttimu 
to in~rt the (ame cbufe twice over., Not content with 
theaid dcriycd from :t muiripJirillof word~ and from ICpt­

tirions, to prevent mifconfhulJ:ions, LIlt parliament in out 
fbtut<', u.pon:1 fubjelt of a dclic2t<' n~turc, added \.he follow_ 
iog rcm:uk:tble daufc: "And be: it filially en .. ..:.leJ, by the 
u authomy afurcf:aid, Th:tt the pr('fe~t a~', :mJ evert 
U daufc, ankle, alltl rcn~ncc camprifeJ in the f .. mc, !hal! 
" I}e tUrn 2nd al;cepto::d Q:,·~,"tli:l: I. 11>, pllli" ftl,r/jJ onj 
fC /tn/out, tNt-t;n (,M.l;nrd, and r.:_11 not be in:erpl'etcJ 
h nut eXpouMcJ by culour of :my pretence C'f c:lufr, M by 
" \!ny fubtle arguments, illvclltio(1~, or rcaroll~ 10 Ih~ I,in· 
U lInnee, dinurb;mcc, 0. &"·rc-.;::tion of this na, or :mv 
« ~rl thereof} any thillg or things, 3(1 or ru.'s of l'JJ"i.<I. 
<C ment hcr:ottofore made, (It hereafter to be: I:~d, done, <.r 

If ma!!I..',IO tIll! cuntn·fllherl,.'Of, notwithflant!ing: 2nll th...t 
" t\ery aa, fi'lltutc, l:iw, prov.f,on. thinl;: anllthinl;>", hf'le~ 
" torore had or nlade, or h(ul1fter to be had,dor:e, or m:hl:,. 
U contn.ry to the fff~·a of thts (latutt·, !hall I.e ,"oid, and 
C( of no \ a1ue nor force ·:" a ciauf. , which i~ at oncc,:tlt 
infbnCC' of the com:errt and jealoofy ldl by tht" parliament 
on this IUbjtClr and iln elCmpk of thu kg,iilahve lan&\i3Sc 
..... hich we have bcenjult rcmark.ing. 

' \-.Lailmfl(inlbnu .. Ht.~",' 11 
eUI ... s fit'll. VIII . ~ u . 

• v..t. r«\.1_14ef~. ' I fun. 
TilL (. ' ) . :bIICtI.,1 and uloffta. 
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TH AT this wordy Rile is oruCe in fubjelb which req,uire 
legal preeifion, is evinool, from ils being adopted much 
about the fame time in deeds of conveyance; where we . 
find the lik.e todioufnefs of pbr¥eology, and a IImilar mul­
tiplicity of covelUnts and ,P"Ovi(os. The farne peculiarity of 
la:1guage has continu~ ever IInce in both. 

WITH 'OIl1 this prec::ifion in wording the contents of an 
:&8, they fumed to p~y no' attention ~o the lide, but 10 

abandon that to chance or ignornnte 10 prefix; the litle 
fcldom conveying any idea~o( 1M ddign or contents of the 
ibtute, and often being gror~ly incorrect 

THE Reports of t!lis reign arc cont2ined in the rill'" 
B,#Jl, and in DJlr j with lome fattered caf'cs in KlilwllJ, 
7n,linr, Afo,n, and Btnlol j and t0W2rds Ihe end of lhe 
rdgn in L""'Qrtl. The Year-Boole is a \'ery fcantyonc, 
comp:ami with thofe which went before; owing, prob,bly, 
to pcrrOllSbeing 1\0 lon&er~ncourag~ with a 1l:ncd appoint­
ment to execute this !:lIk. It contains only the J::l.lh. J 3th, 
J 4'h. 18.l., 19.h, ~6th"and 2. 71h years; and then ends thi, 
famouS colle8ion ofReporu called the Year-books. 

PUH Aps, (mee a. tafie for all kinds of It.min& had 
hc~un to prevail, the opinIon of this dh,blifhment of' le­
purters was altered, 1md it was thought more adl'ik:lble co 
Iruft 10 the general ir~linariOl1 difcovered in priV2~ penons 
to tuke not«; who, prob;tbly, from a compelitiol., would 
do more to .... 'ards render.ing this department perfell and 
llefu!, than any temptation from 1. ~)[ed (:.I;r1 : whatevu 
might be the fufon, fucll :I flipend W:lS no longer 
continued, and the undcrtalcin; dropped. 

HOWliVllt, we find no want of rtportef1. Thek-be~an 
now to multiply; :and very (oon, if nOt in this reign, fur­
ni(bcd, all together, a greater v:.riety of cafes than ufed to 
be t:l.k.e,n on the rormer plan, As there would IhencerlJr_ 
wuct.have been no n~pot'ts., if ;entlcmen in the proi'elliOJll 
ft.J not made them, ehher for their own uk .or .,ith de-

usn 
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fign to publHh, :I. certain diligence and ::utention ~ to C It A. r. 
XXX. 

be paid to this new vcercife of ability; 2nd the- bufinc{s of t....--.--J 
~port.ing opened a new field to the ftudious (or the difplay IUtNRt VUL 

• of accuracy, judgment, and leuning. F rom this period, 
there will be {ten to foUowa train of wri~rs of this lUnd, 
of various Ch:u'lcters and merit, to whom we are obliged 
(or carrying on the written annals of Ibe Jaw down to the 
prefent time. There is one abing common to all thofe 
of this periOd, that the), followed the language in which 
thdr PredCttlfol"l had written, and publi£hcd their reports 
in the Law.French. 

THE Jaw reccived great improvement (rqCl the many 
trcatifes and ufcfui colltcHORs publitbed in this reign. 
Thefe, by digctliug the learning of ~e law, at once gave 
2. polilh to Ihe rude materials futnithed by former a~es, 
aud renderetl the knowledge of them more ewly attainable. 
The publications of this reign may be divided into fum 
u were produced by writers of this period, :md fueh as 
..... ere written in former n:igns, and wtrc now for the nrA:: 
time PUt to the prefs. W e {hall purfae thefe two clalres 
of publications according to the courfe of time, that the: 
progrd's made in improving the flock of legal learning 
maybe diftincHy perceived. Every :1ddition in thefe times 
to the lawyer's library is an objeC'l: of cunouty. 

TKa man dininguHhed writer upon law in this reign, Flnl1nert. 
is Alrtb,,,, Fitz/urHrt, nrll a ferjeant, lI.nd forne rean after 
a j"dge of the crim:non-pleu. The firil book. pabliJhed 
by thislearncd author was his Grad A~rjtlg",u1/t, printed 
in 15 14- by Richard Proron·. So afeful a work foan re_ 
quired another rupply. In 15 16 a fccond edidon was 
printed by Wynkyn de W orde, or perhaps this isone oftM 
boob that were printed for him abroad, wh-:re the Law- • 

• 1t ;, eoIW\H rtlllll Jolla lta'- Abr~ It _ l¥inftd In 
"'WIJ!Afau to fheLs.tw AffiJ .... ., thtwe .oIlIm.t, in £oIiol al¥! tt\: pri~ 
l'L.o--c._, ~bebldw.n. otic, oh~ .. x"of"iga id"lJ1" 
ban;l .. tllt 'lIbl~ fIl, UliI was forfr Ibllliap. 

French, 
; 

• 

• 
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French was better underfi-ood, and where, (or that reafon; 
many of our law-books ufed to be printed p. III IS34 he 
llubli{bed his new Natltr4 Brl"iu",~ which w~ reprinttd 
in 1537~' Several books were; printed in this reign on the 
office :md duty of;t juUicc of peace. The firfi- was in IS'S. 
in which ~ar we find two works (\Iil1ted by dilt"trent prin­
ters under the tille of 'Thl Bol,-if J4""w if PIli) '. In 
i 53+ there 2p~ed another work, intit leCI1 " 'f1n Blli1lf r 
U a 7"jlya if Pella lItf.Jer It well lind Jiligtntly fit for/b." 
:All thefe were without any r.arne. Afterward" in 15+', 
we find" 'Th, NI'W B~,l,.f JuJI1m 'f Prllu , mndl by AIr_ 
ia IhM! Fit=h"./JIrt, JuJgr, /{ltr/y IrlllfjllllNi IU/ if Frmrlu 
i.. mt, E'"gltflt ". Thefe:lre all the 'britings that are 
known to belong to Fitzherbert upon the b.w of England: 
fevetal anonytnous tracb, which will be mel1tiooed in their 
pro~r places, h2ve been :ltlributed to him1 though upon nQ 
fufficient lIuthority. . '. 
SA1~T Gu,-, .\u';san author who g.2.incd confider3ble. 

nOle in dlis reign, by hil famous book intitled, !' D I!1Qr 11,,1 
"St/iIk,.t," The firll dialogue of this work came out in 
)51 8; in Latin, with the following ti:.le, Din/IIZII] it FIlIr. 
dom",';, Lttli1Jl AItg/hett rk Cmjcit"Ji6. The fec:ond dia­
logue wns printeJ in Englilh In 1530; and the next yen 
'there appeared :I. tr::tnlbtion of the firll tlialog:ue. Both 
:1ftetwards paOed feveral editions, under me title of DD{14r 
tnd S{udtlil'. Thi, autllot', writings upon the campa_ 
rali"e lights of tile ecddiafhcaI and temporal ptnVers will 
be mentiontd in another place. 

OF the foregoing performance!, the A/;ridllmtlrf and 
I\ftlUr" Byftl;uM of Fitthdbert, :lnJ toe n ... &Pr" (ulIl St •• 
tltll', are the molt Jiflinguilhed. The .. 'ill;iJ!t'1ltnt is • 
wcrle. or fingularlear~ng and utility. lf the dttle ofSudum' .. 

• T)'(q. Ani;". H 4. 
, Jt.toI. H· J1~. 
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puWic,a,ion cauld. be :I(cerrained to he antecedent to tbis, 
many refleClions might be founded on the comp:tr.nin: ex­
ttUeuco of rhe pn:(cot work: it miGht the,: be (,\iJ to be 
fbrmcd on that of Statham; th~1 St .. tham's W:l:S the com_ 
mon_place book or the time, and as (Ilch rurh~fhed l\ balis, 

_ on \thich the (t.lpc:rllrueture of Fitzhcrben'S more cnlarge-d 
and improved work. was r~ir<d j that the expericnct! nf l\ 
few yean pointed OUt the dcre,6h of the former, :md en:tbled 
Fitzherbcrt to make tbe ~ frarycorrtCliolls. The foun_ 
dation for thefe obfehations bdng very unctrrain; we can 
only remuk, thit the latter work is five limes th~ fizc of 
the former; thilt it conr:ains the cafel 3S low down as the 
time of its publk:uion ; that thefe arc abflra!tcd mQrc 
(uUr. aud convey the fcnfe oflne bOOk more Tatis(a8orily! 
Otherwifc, the orlkr of Statham's worle in the titles r~-ems 

to be followed, :IIlJ the C':Ifts (eem to be O1rrangea with the 
("me difregard to ~thod ;ll\d conntxioh. This Abridge_ 
mtnt wat 1\ valuable ;lcquifilJon 10 the hwyers of this pc_ 
Hod, but W:1S (upttfl:J.ed by the Abridgement of Sir Ro­
bert B.rook.~ in ~(ter_times : the 1:1IItr abrid~r had the ad­
hnt:ll.£e of his predccefior, in pofre8ing m.any ye:t.r-booKs 
which h~had never (ecll. Theorigina.l cafes,ori the other 
h:md, ofthe reignso(Rich.ard II. Edward Jt. Edward I. 
and Henry 111 . which are to be found only itt F'ltzherbert, 
prr(crve to tbls work a reputation entirely its Own. Stveral 
in other reigns, :lnJ pucicul.arly about his own time-rare not 
taken from any 000k: we have; (0 that Fit:therbert's, tho' 
in geoer:Ll :In ilbtidgement, is ~Ifo in many pUtS an original 
work. .. 

FIT%HEa1l!IlT" N:Jtura Brroium, like his other per_ 
formance, is an improvement of a more :lnlient work of_ 
the falne nature and title. It is rematkablc, that tbl, tre2-

tife .,n the nature and dfeti of the pri~lcipal wriu ill the 
Regiffer, was plibliihed 2t a time when thafe writs M ere, 

many of them, going into difuf~ -alxl. (oon aftetw;l.tds be­
C2me ob(oletc: j fo thlt hardl1'nlne parts in ten of thIS work 
make a portion of our p:eiCnt bw. • 

VOl.. IV. E e l'HI. 
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THltform.3.ndtlile ofthefe two worb haye all the dry .. 

IIers of prcfeffional tre:atifcs. The DoDpr DNR Stilt/tilt ill 
a produ£l.ioll of a different e:..A:: it confilb of two dialogues 
between a doClor of divinity and 3 ftudcnt of the common 
Jaw. '1 heft: contain di(cufJions on the grounds of our 
law; and Where objell.ions had 1M:en fiatta ,to fome of its 
rules and maxims, it is endeavoured to uconcile them wid .. 
ccaroll and good confciencc . • The whole is treated in 
a popular way, with the freedom and language of conver(a­
tion, conveying, by meaos of ~bjcaions, and their anrwer~ 
not all IInfatisfaCi:ory aCCount of many principles and 
points of the common hw. 

AMOh'(; the law.writers of this rdgn are to be reckoned 

"bn R.tiffrll, the prillteJ' and law~~r. :md his (on !(/il/jam 
RnJltll, the lawyer :ln9 printer; the former was bred a 
printer, and though he did not take to the praditt of the 
law, yet it evidcntly appears from his works, that he luJ 
been a diligent lludent; the latter, thoo..lgh educated for 
t)\e bar, and:l prillicer, fuecuded to his (;uher's occupa­
tion, wrueh he feems to have united with his profeffioo, till 
the bonoo n: of the lauer :\t ICllgth ('alltd upon him to de­
dine it altogether. John R:dlell tnnll:tted from the 
F~nc:h the AhrillgC'IPCJtt of the Statutes prior to the lime 
or Henry V II. mentiont'-d before·. He al(o abridged 
thofe of Henry VII. and dowll to the 23d and 24th of 
this reigo, wlli~h were priotr:d togcther b)' the fon \-Viili;un 
in 1533. Thfs was the fira: Abridgement in the Englilb 
la.llglttge ; ami it is introduced by thc author with a long 
prcF.tce recomnlending the. printing of law-books in E.n~ 
glilh; and aferibinl:: great pr:lifc to Henry V II, for fid 
direCting the Jb.tutt:S to be made in the mother-tonGUe, 
Iro this writer uc aICril>ed two other book~. ~, TentHs 
JJ t. LIf, and 17H TtibllJ " Fit:.b:rp~rt·1 ilJridgiltu",. 

The 
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Th~ title of aocbor(hip ha~, hoWt'ver, been difputed with 
rrf~ to thefe twO w6rks, which have br fome been gh"r-II 
to the fOil \Villiam. As 10 Lts Ttnfltl ,h 1ft £1], it W:l ~ 
afcriW to John by Hal .. j but it is omined b! Pitts in 
his ",ccount of him, and peremptorily denied 10 be his by 
' 'load, who a' polirh'd,. atrribu t« it to Willi:lm: Thaf 
was Lord Coke's opinion ; , \'Clot bilhop Tanner, lS2in re­
fiort3 it to John. J'crhaps it may be giving to cach hts 
dillinCl merit, if we fuppofe .Ihat John cc.mpofcd the ori­
sin:tl work in French, I!.nd that \ Villiam mmlc the trann~_ 
lion, which wu wint~ by tfim, and W3i never doubted to 
be hisY, • 
TH£I~bkstoFit'l.herl!en·sAbrJdgemeni ~de fidl: printed 

in 1517 ; !.he tr::.n!l:1.l10ll or the Abridttement of l1':c !It:1luIC$ 
in 15 1t)t anJ liIaain in 1527; Ltl rmlul de III Uj., in 
15:17-' 

To Wi!fi;un RaGen i! .lCribt-d n (faa bllled Tht Chor_ 
I lilary, prinu.-d in 153+ ; but there Ceellls 110 pretence for 
1hi~ (urpofilion, and 1he work. is no more than the tna 
which had before bern printed under the tide of Cdrtif Pttdi 
fim,lhir. How far he was aU lhor of the Ttrmu tit 10 1..", 
~1l5 jl.lll been couli.aei'ed. He made a nblc to Fit1.herbtf\·, 
Nnu Natura lJrt.'Vi.um, :\nd anoch.er of the pleas of the 
crown. The Ilbles to Fi~hetbcrt', Abriugcment, which 
arc a(cribed by (om~ to him, ate the (~n:e prob:.hTy thac 
were before made by his folme r, :lna were reprinted by 

, AC:III'dillt: ft> ,tOOl.\, W:Uilm • Tlo;. WJIII rhl! lIt, Alvcn to Ih<I 
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•• b·" 1li60:1«!1 yQ' ,oW, .. .,J <.OIV wt)'k hr W it(l.m t but ... j~ Orlt 
tw<\ J~r. a ... d.'" ~ '\101 ",,,",fuy, I'\>bIlfheJ b1jolbn. II '-n: Ihe ' ..... 
... bctr 110 .. book "'. lira prime<!. It I .... one \,11_, ~~p;fU~ T.n..."". 
", ra'II.>fbbl&.lIIx)n tl\fi ..,pcinl Of ~. ""II".'"::. " A'"." ~"...... _ 
110" pmenlpref"'H 1<>;1 .. 11'0"4."",,, t.. -jJc,,;o-,. 1t14'~/,III • ..J •• 
\\ tUo.JIT\ Qlltllol_ ~ r"""cocc. t~ _1JU; •• t". ~ L.JflJlI_,'J~ll.fI-· 
",iJ not in (he t\,n e~ilror .. c.~.(. tl'(··'f_JuIJilLtlw.L'SnI • .uldllJ, 
(ti;: u.. loa tim wl'l>l • • lhx .... 11 on flftet!f"rtP/"!:t('I~'~ In.~uoJ''''''4 
Yr..ch, aIMI ('1m tDllIl.ueJ It llltO _ .. ,j.ru. i l>III. 1\IOO,b I.!lf: ...... 
f.nplb. II 11" .. ab<w. d-. ill UtI'. In L:ltiD. the ... ork ".I11 ' ",rcb. 
f,otl,u...fI<,n.,c.rWtl1i2m maypo:r. T rP· .... ,,("I. 3J I. 4'~ . 
mps be f\lfpco.1.e-4. TIP. Aut>q. H I. • T,I'- AI"",. J16, ltc, 
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William. The JY.=rformances, mcrefor(', which mort- dj .. 
fiinguiih W1Ui"m Randl, ~Iong to a later period thM 
this rtign: thef: are his wI/tejoN if ElIglijh SWut(f, printt"d 
ill 1559; and hili Entrin, printed long after his d~th, in 

1596 b . 

As \'aluable a performll.ncc as any, pernaps, of this reign, 
is Perltyns's pr~fi'4b1t bokt ~n the It:arning of convey­
ancing. Thl. was firrt printed in 1532, with the follow­
Ing title; I"cipi! ptru/ilil 'Tr,nlJ{ttUl j'/agfJIri 1(1, Parlin' 
jHur;,r;J'Ttintl; SICii, ~,. This book. iii in FrtnC'il c • 

13ul DII S the writings orthe :loon authors, (e\'c,~ boola 
rn3de Ih c<jr ~ppearnnce in this'reig n without a name,or any 
intllnallon to what name they ~Iongcd; though (ome of 
them have been a{erihed to certain of the wri~" already 
mentioned. The carlieft of thefe ;mon)'mous public:ltions 
ii the bltrati,num LiN,., which was printed by Pynron in 
1510'. ' In 1516 were pubJi!hed by the f.' nle printer, the 
hook ('aIled MGt!UI unlt.di tAi,·jaln Bnrrm;. ~um rtf" }fnn· 
tith.;i, the Rtf,rna Brn;;"m, the il1cdll' tmmJI u"um 
l-I"lIdrrdum,ji-.J1 C"riam ,u R('(,rd,' .- in 1525, theDiwr_ 
jiu dt c,.mz I t I~u,. J"riJdifli~;''' it alirt nudJitri# tI ""ilia, 
.attributed by (orne to Fil:r.herbcrt; 2nd the A"' ;(uli ad /ltaf' ­
I'atio1f1l Nf't)(11 ,arrim /,rm.ri. III the ye:u- 151.7 was 
prinu:d the book u(u;llly called Corta F«Ji.- the title of it 
W;15, PtlrfJMS. Libtll", unli""" F,rmam ",II/t.., 14m R,rMl1f ; 
and then, Cttrta Ftrdi jimplhi, aim LittrA (Jlllrllnt,riri is the 
head-tide of the fila. article in the boo~ alui (0 Sl\'~ it :If_ 
terwards th:u name. Tbi~ is a book: of pr("Ccdent$ o( reOff. 
ments, relu.(es, and other cOllvcyancc~, and was rrequently 
reprinted in this reign, (ometime5 ullder the tide or Tbl 
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ENGLISH LAW. 

Charlu/sry, arw.l by fume is attributed 10 Willi;un Rlla~ll '. 

1n JS40' the~ came out ... boolt intitled, Th,p/indpal Lowf 
IIltrJ C'!fteml """ SIs/uta if Eng/om' which" at tbii pri_ 
jt"t'IIJ i" lIft'. In J 5+31 there appeared a book upon the 
offiee'or !hcrift"s, bailiffs of liberties, efche:;uors, c:onUables, 
anJc:oroner<:·, At the c10fe of this reign, in 1546, there 
appeared A Buh if Prtfid:l;llI) tram, writtln j'lI mmuro/' 

n R.'I!JIlr, on. jbnvilt[ hr~, t. mIMI 01 mOlltr if E"Jfft1lUI 
aM ' ''.f1rlJm,l/fu.'' And of t fame d:lIc I, :mother intided, 
J'!fiilutiltu Ir priltt;/~al G,.eu"d; iftl:, LllWl anti Sin/MIlS 
If e"EumJt: and auolhel, in ISH, under the title of 

. 17" AtllrlttJ't A(cth,,,,I. 

MOST of the foregoin: works ~rc rc(X'atedly printed 
by diift"rcllt printers in the courfe of this reign, and many 
of them were uanflated illto Englil'h. Some of them were 
colledfii :uw publifhed together. We find, in 1534, [he 
following pieces were publdhed by RaftelJ, in one quarto 
volume; Natura Brttlium, the Olde Tenures, Littleton's 
Tenur". the New Talys, the Artic:les upon the New 
Tal)"., Divcrfitie orCourtes, JuAict or Peace, the Char­
tulary, Court Eaton, ClurtofHundrcde, Rrtm!la.BrtfJium, 
tbe Ord)'naunee for ta.kynge of Fees in the Exchequer. 
In his preface to this publicanQJl. audrdred to the nudents 
of the 1a\\', he fny<;, thar pcr(ons begun to Rudy the Jaw;vith 
te3ding Nolura Bret;jlltn, the OIJ 'renures, and Littleton's 
Tenules -, 

In the year I SoH another colJetlion ~ prillted by Ber­
tbelet, conraini.ng. the boke for a Junice of Pe:u::e, the 
hoke that tcacheth to keepe a Court Baron or t. Lek", the 

hoke teaching to keep a Court HundreJ, the hoke caUed 
R lilJrna Brn.·ium, the hoke called (Arta Fa!d;, and the • 

• His .. ·!>Nt:lll', "~k. •• 
.. chylolo ~,e 10 fC(l rynt. 
.. Icrll$ IIlI !etten OUt u( At MIf, 
" (" l le, IhaI. ..,fMdO lhe ftu.l7 of 
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