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boke of the Ordinaunce to be obfesved by the Officers of
the King’s ﬂ‘nlucker for feu-uﬂhg nﬂﬁmnd _ ;
. regulating fees in the exchequer | was made in the t
Henry VI » To thefe produlions of this Hgn may ‘ﬁe
‘added two pieces that have lately been brought to light:
one m.njr,d, “ A R.:pllcanon of a Séljaunte at the Lawes
qﬁE;p&!nnd (o certayne Pointes alleagcd by 2 Student of
« the faid. Lawes of England, in a Dmloguc in Engl-ﬂ]e
« between: a Doélor of Dwih:ty and the fzid Btuclem Ft
the other, “ A litle Treatife concerning Writs of S"@- ;
“peena.”  The latter is thought to bé written by St
Grrmyn, in vindication of the puflages in his Do&lor and
Studeat that had been attacked by the fuppofed Scrjei.ntih
the former traél ©, !
SumE publications of this p:rlod, on the cun!rpwﬁes :
zbout religion, may, from the incidenta] difcuffion of ﬁerum
points of ecclefiaftical jusifprudence, be reckoned in thl: :
clafs of law-books. Such was * A Treatile co
“ the Divifion between the Spiritualty and 'Iewopky 5
which was alfo printed under the title of ¢ The Pacr..ﬁﬂ',
. gﬁ.thcl)mﬁou between the Temporalty and Sinmnahy
This.is mribuu;d to St..Germyn 5 and the prmcrpalpltt _
of Sir‘Thomas More’s Apology is levelled at this wark, To
this St. Gcrmyn replml in another tralt intitled, S Salem
L aﬁ&um, a Dmloguc b:m'im two Englnlhe Meu, "
% wheg:of one was called Salr,m, and the other Bizance,”
w}u@hqcﬁnﬂ&r Thomaa ﬂwcs “Debdiﬂm.qﬁ \
« Salem and Bizance.” The two laft works wére printed in
15331‘& %thgfe may bg added other treatifes, theag-
ou-hfivhéh are not kiown : « A Tremifc concerning
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« true Difference between the Regal Power and the Eccle-
« fiaftical Powers.” « The Liberties of the Clergy col-
« JeSted out of the Laws of the Realm, by John Goodall.”
« A Dialogue between a Knightand a Clerk on Power fpi-
¢ ritual and temporal .""  We find alfo a tranflation of the
Conftitutions provincial and legatine, printed in 1534.

NEXT to the performances of writers, thofe of printess
are to be reckoned among the helps to the ftudy of the
law. At the opening of this ®ign, Pynfon was continued
in the appointment of king’s printer, and he was fucceed-
ed by Thomas Bertheler, in 1529. Berthelet was the
fiflt who had this office grantedto him by patent : the
grant was for life, .and he kept it during the whole of this
reign®, The printing of law-books lay principally with
thefe printers, with John and William Raftell, and with
Robert Redman ; all of whom printed the ftatutes, and va-
rious law-treatifes, over and over again, :

I7 is unneceflary to enumerate the feveral colletions of
the ftatutes at large that were printed in this reign®; it is
fufficient to obferve of them in general, that they ufually
bore the title of Magna Charta, or Liber Magnz Charta,
and they commonly contained all the acts down to the time
of their publication, But fome of thofe editions deferve
more particularly to be remembered.  In 1531, Berthelee
printed fome ftatutes with the common title of Magua
Charta, ' cum aliis Statutis. Some few months after, in
1532, he printed another colleftion, with the title of Se-

" cunda Pars Veterum Statutorum. On the back of the leaf
he informs the reader, that the following ftatutes were
hmmnofcw andmmwpnntcd ﬁnthe firlt time,

" has heep attributed ' Thoklhmngne focmdh
m VI L byothers tions of the flatutes at

54
'MM'!! ‘ 3“-3‘# by Redman, in 1325, and 153’.
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kq HAP hmng been mﬂo! Mmﬂd&!ﬁﬂm
- and becaufe fome other flatutes, printed with
Vi1 'm Cbaun, were intitled Vetera Sm ‘he. w

" prefnt might very pmpcr]yheu]hd by the title he had
given them % Th;fe titles feeme;l to plq\’n;hq editor 3.
for in 1540, mﬁnddwﬁ mhmslgmnpnnh-
ed by Berthelet *. In 1543, the fame printer publithed, in
orfe  valurme, dl@;eﬁmmfmmﬁen.m to the firlt of
Hen. VIIL 7. Before that, in, 1534, there was printed by,
Redman, an edition of the ftatutes in Englifh, tranflated
by George Ferrer, which was reprinted in 1542 %,

NexT to the ftatutes at large, the abridgement of them
pro{cms itfelf. The Abridgement, mentioned in the formes
reign, feems to have been fiequently reprinted. Lz Bregs
gement de toutz les Eflatuts was printed by Pynfoninrsas 3 -
and again, with additions by Wm, Owein of the "Middle
Temple, in 1528% In 1527, an abridgement of the fa-
tutes was printed in Englith, by John Raflell *; and in
1533, with confiderable additions, by Wn. Raftell, under
the title of « The grete Abregement of the Statutys gf En-
s glond, untyll the 22d yere of Henry VIILI®5” which was
reprinted with the fame cide by Petit, and alfo by Myddyl-
tod, in 1542, containing the abridgment of fatutes down
to 33 Hen. VIIIY,

T'rus far of collections of the flatutes at large, and of
abridgements of them. We find ibme fpecimens of !.hnﬂt
p:trha.l pub'hcauons that haye become of late days very '_
common from the ufe t!&ey are of in pradlice. In !53&\
was prinwed, A booke, :um:nmg the fatutes u-b;:é e,
king hd enjeined to be put in execution by juflices of M‘ﬁ
jﬁcr;ﬁ, bailiffs, :mﬂqikz, and ather miniffers of ;&?I:ﬁi
1t fhould be added to thisaccmteftheﬂmgu, that they
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. 'Bgu m@rm year-booh was carried on with gﬂm .
great earneftnefs during this reign; but, as bas been
| before obferved, owing to their being generally printed
without a date, the time of their appearance, for the moft
part, cannot be afcertained®,, We know that they were -
moftly printed by Pynfon, by Berthelet, and by Redman. .
The carlieft that has been fougd with a date, was printed in
1517, by Pynfonf. They were ufually printed fingle;
but thofe from 22d to 28th of Ed. Il. inclufive, werc
printedin one publication, in 1532, The famous Annus Qua-
dragefimus was pot printed till 35344 Many remained
unprinted at the clofe of this reign.  Several antient law-
books were printed and reprinted,  In 1522, we find the
Nq;urc Brw:m, fince called the QM Natura Brevium:
in 3528, The Qlde Teners, newly correited®. In 1533
~ was printed, by William Raftell, The Regyfler of the
qu: orygynal and judycyall', Britton was printed by
Redman, but without a date ; as was Statham’s Abridge-
ment by, or rather for, Pynfon, who employed Tailleur,
a printer of Roan in Normandy, to print Littleton, and
many other books, amongft which this was moft prabably
pne, as it bears Tailleur's mark ¥, The Nove Narvationes
were pnnu:d‘ but without a date.
ﬁ[os-r of thefe books were reprinted by all the prin-
this 5 feign ; law-books and fchoal-books being
th& les wh\ch the carly printers were more frequently
cﬂlédupon to muf:tﬂy than any other. But none paffed :
| thrhghtbeptaﬁ[o nas Litdeton’s Tenures; the print=,

5o mum 0Ty Liber Afijaren, wihout 3% dates ®
e "__..Js_;. Al Antis lup_'&ld 1’?‘3’& 264, 265, 300
s BI. .mm 3d2. 40a.
439 394+ O Ul
flu; é Htlﬂ b 1Ibid, 294 e
the. q’&‘ﬂ, F 1IN, 475, » ¢!

)r!fnlu. annau ¥ Ibid. 241 284. 399. y
g
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Eti' e?u&x‘ - ing of which fecms to'bave raifed! & violent compet
i ., Dbetween two famous printers of thefe days’. %
| MENRY viir,  THERE was not lefs concern in this niy-anh ﬁﬁh
§ former, about thie ecelofiaftical* part of our law. Lyni-
wodé's Provinciale underwent repeated’ impreffions.  In'

1529, ‘The Legatine Conftitutions of Otho and Ottobani

were printed by Wynkyn de Worde™, We find alfo a

book without a date, intitled, Tradatus Furis Canonici®,

“W e canuot difmifs this catalogue of new-printed books,

The Reziler. without making 4 few remarks upon the moft diftinguifh~ .
‘ed of them, T'he Regifter of Writs: The Regifter of

Writs is faid to be the oldeft book in the law ; acharaéler

which may, in a great meafure, be truey but fhould not

be allowed without fome confideration. It is net more.
certain than cxtraordinary, that the forms of writs were

very early fettled, in their fubftance and language, neady

in the manner in which they were drawn ever after. How- -

ever, this uniformity was not fo cxadl, as that the writs -

publifhied and ufed in the reign of Henry VIIL were qn:gf

them identically the fame with thofe ufed at the firft ori-

gin of this invention, inthe reign of Henry IL It is not

10 be wondered that there fhould be a ditierence  in m

! lnmedltmn of Littleton, ed  off fourra polliceri fur un! reverendas
by Pynfon, in 7525, there a]l‘;“:nl- ag_fanilag iqp lngiu Jate, vereqs
luwing addrofs tothe reader, congain.  4Macs 1mpri trun verbg deve
mg ahiuer invedlive againt !ﬁh an mﬂ- tu Ligtletone fee”

Fo (i, eandide Ieiler. jam cofliga-  BENA0 el fad cura ac

prov n’ Py Mm{: dcawrrit, 11 & 'ﬁ" d’u‘m
Curarint ¢ u&qn,th.!m; nom fo. Pydmmkdhwmm&
o-txu-whr. m etiam tles tion of Litdeton, anll&m;l
antipritus tyfs or prodent fp ~ Mogoa Charta.
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mnmmi and at this advanced {tate of our.

- h#;‘!mt it is wy mnuhbhﬂmbthe difference
* fhould be fo fmall. - .
M&en&:h&"prhmdkogi&er mu&bﬁnhntobe

fuch as they wereufed acthe time of its publicatien, it will -

be curious and amufing to compare them with thofe in fe-
veral antecedent periods of ogr law ; with thole in Glan-
ville and Bra&on ; thofe in the reign of Edward 1.5 and
thofe in the Qld  Natura Bregium, in the reign of Ed-
ward III.  This we fhall attempt, by fdc&mg fome of the
principal original writs.

To begin with Glanville. We find the wtits of novel
diffeifin and of mortaunceftor, as-given by that author %
i*correfpond exaftly with thole in the Regilter, in the fcop\,
fubftance and words ; with the difference only of the tofe
in the name of the grandjufticiar, as all writs were then;
of the king’s flile, which was then always in the fingular
" number ; and of a return confiftent with the order of ju-
dicature in thofe times. On the other hand, the writ of
right of advowfon®, tho’ it agrees in the main of it with

that in the Regifter, is not verdatim thefame. The affjfa

ultimz prafentationis 9, differs only ina few words. The
writ of debt * is verbatim the fame, except that inftead of
alledging the detinet, it fays, injufié deferceat.  Thefe are
a few out of the many obfervations that might be made,
on lWiﬁm of the writs in Glanville with thele i.ndie'

Tae wﬂu in Bn‘lon, as to their compellation, feffe,
~apd re&mn, are nearer the prefent form than thofe in

Glanville.  As to the fubflance of them, it appears, that

the writ de dote unde mibil “habet®s afffa mortis antee
;.-ﬁmwmd quire_impedit”, agree with the Regifter ver-

. Hcvaak 178. 189, e vol. 1. 378,
W_q ‘,_ 4. Tr, sc.a Ve, a0r,
stim: ) i nll- 358.
T Ibid, 1 k : -va.mnu.m :
'wq-‘l:r.ll,m, % Vid, 2
‘ batime
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batim. The writ of w:l ultime prefentationis *
in fubftance, but not werbatim : m"ﬂw«tﬁt of intr
11, - differs entirely ¥ from the Regifter. -~

Ix the time of Edward L. the fubject of writs mﬁcd
with more micety ; therefore, after the near i
derice 'we have feen between the Pndeﬁants of the timenf
Henry T11. and thofe in the Regifter, we muft not won-
der to find it then fill more. In'the Staturum Vﬂ‘??w,
among the regulations made for the judicial polity of thas
ptiticipality, there are forms of writs preferibed, which,
no doubt, were copied from thofe ufed in our courts ; and
thele, with the fingle difference of the returns, and the
ftile of the jultices peculiar: to the courts there, are vera-
tim the fame with thofe in the Regifter: thefe are, the .*
writ of dower, affife of mortaunceftor, of novel diffeifin,

of common of pafture, of debt, of covenant, of appamt-
ing an attorney, and de coronatore eligends *,

Tue reigns of the three Edwards conftituted a period A
when the learning of writs was cultivated with great atten-
tion, Accordingly we find, that the forms of them were
fo completely fettled during that time, that the writs in
the OId Nuatura Brevium, a colle@ion made in the Taft of
thofe three reigns, agree exactly with thofe of the Regifter;
only the writ of intrufion®, which differed fo widely in
BraQton's time, was not yet reduced to the form of the
Regifter. In the time of Heary VIIL, the writ of trefpats
and affault, the earliclt precedent of which (except fome
records in Riley's Placita, in Edward 1.’s reign) W &q
OH thura Bramm, has a ve ry trifling dlﬁmna\@n
thatin the Regifter. The writ in the former does not
canihin the following words ‘of a agnvmun, ta. “ de |{l_d
ojus Jaﬁfm&aur, whu:h arein the latter, R

- * Li Tr 35 6T ond ~VibE Mw; ety n.r-
ant vol. 17349 351- _Viil. ant. vol.
¥ L. g Tr slft.l Vid. u.qvol.! . mm@%ﬁ’;g"
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mﬁﬁqmmayam “‘ _
ate the mnqnmni.lhe !n::ulln&od in this volume: W
It may be inferred from ﬁwommm that, the
fubftance of original writs, in their conception, drift, and
language, is very ancieat that the alserations they have
undwgonehavegun very few, and thofe oply in a finall
turn of phirale, the change of s word,. or at moft the ad
dmna of fome fmall mrcum&ancc., that thofe changes
were made in general very carly; that the forms werey
moft of them, lettled verbatim atleaft by the time of Ed-
ward 111 ; and in that ftate were afterwards printed in
the Regifter in the reign of Henry VHL '
_Tus obfervation as to the antiquity of writs, is ouly
meant to apply to thofe common-law remedies which we
have been juft recounting, and the like; for many of the

- writsinthe Regifler are evidently of later origin than the

time of Edward IIL. being fome of them framed upon
ftatutes pafled fince, and others contrived in confequence
of alerations in praélice, or for other caufes.
HAvivg faid thus much concerning the probable anti-
quity of the Regifter, we fhould next confider the con-
tents of this volume ; of ‘which it will be fufficient to fay,
that it contains writs, original and judicialy adapted to the
purpofe of redrefs in every poffible cafe of i m;ury:u the
perfon or propeity; to provide for every incident which
mayarife in the courfe of a judicial proceeding ; and; finally,
to give the full effelt to fuch proceeding by execution. . 3
It was by degrees that writs increafed to the mulitude
and variety which is exhibited in this volume. A fufficient .
foundation fecms to have been Jaid for this fuperftruéture | -
e!ll&h‘ﬁhmﬂh’sdm From the numercus writs, and
the application of them, in Glanville’s work, we can per-
“ceivey that at every turn and ftop in proceeding, whegever

there was a dignus vindice nodus, & writ was ready framed

wmﬁuﬁd d:lay, and expedite the progrefs of
the
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:u&k;&ﬁmm:vmmmﬁmummwn'~
: fuitable to very many occafions. In the time of B
¥ VIIL we find them greatly increafed ; and yet, perhaps, this in-
creafe was nuﬁ;:mhm the new kinds of -writs, though
2 that too was confiderable, asin the variety of formsto fuit
fimilar cafes of the (ame kind. Thus, forinftance; where
- wﬁndmﬂhuvﬂlconly one precedent of an original
writ, or at moft two; in ﬁu&qqﬁuremﬁrmm
feven or cight different forms, firted to the fpecial circum-
ftances of particular cafes.
IN the times-of Glanville and Br a&on, writs were for-
mata ; that is, every particular variation was formedy as
we are told, by exprefs authority of parliament, and the
clerks in chancery could not alter an iota of that which had
been functioned by the legiflature. If the increafe of writs
was fo rapid under the great dificulty of applying to par=-
liament in cvery new cafe, it is not to be: wonderedy that:
after the fltaiute of Weltminfter 2. had allowed the |
clerks to make writs, in confimili cafiiy the number and
= varicty of them fhould multiply to the degree they did;

' and that where there were feven or. eight different prece-
dents of one kind in Braclon, there (hould be ten ormore

in the Regifter in the prefent reign.  The conftrution of

Similar cafes Jeft fuch a latitude; when applied to every writ

at that time cxifting and in praétice in the chancery, that

the madters, wbowere appointed for this fpecial purpofey

devifed new writs with great readinels, on moft-occafionsy

*  where they were warranted by any colour of former prece<

.:’-n AP

" dent; fothat, in confequence of this ftatare;’ ‘the .bufi-
e nd;qfanhngmwmbecmmmdy md
I' = .mmoﬂi [ y'¥ "\L

‘W aEN things bad taken this f:mﬁ-, wittscame undena’
B very dlﬂ'gremcmﬁdcmﬁulﬂm in which they thood
b v formerly: In early timesy when ﬁ;ym*mwm
| L1 form, and that form was%n gmmmmw .
: thechnnccﬂors office, the courts ufed h«tohﬁdum
felves
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for granted that they were in the ufual courfe : bt after
| this flaute, writs were no longer a point of official kriow-

ledgé. “The mafters; whofe particular bufinefs was the

making of writs, ‘were chofen for their learning in the law ;
and as they could frame them only on principles of Ieg:d
analogy, the courts took upon: them to judge of the legality
of them, as a matter to which they were equally competent
with the matters.  Hence it was that writs became a new
the profeflors of thd’lwr' ‘and we find in
the reign of Henry V1. no lefs- than ten inns of chancery
 cftablifhed for this pasticular ftudy ;' which was confidered
as containing the firlt principles of the law, and that in
t. which young men could employ their noviciate with the
g!!n:ﬁ advantage.
Tirs, in time, had very material confequences.  The
knowledge of writs was {o far from being peculiar to the
- malkers, that they were not even the moft knowing in their
ownart. This knowledge was in the hands of every body;
‘and he who had moft knowledze of e law, was the beit
" able to word a writ. It then happened, that the mafters,
as they grew to be of lefs confideration for this particular
fkill; in time neglecied the ftudy entirely ; and the practicers

lawyers of eminence to fettle the form of a writ.

they prelented at the office to be put to the fealy under ‘the
infpection of a-mafler; fill av length even that formaiity
cellfed 3 -andin this reign it had become the pradtice topafs
w ‘thro' the curfitors’ offce, without any inter="

':rmﬁm,&mlfo prefent them  for fealing.
a fingular revolution, did the ma&mg of writs

m“‘l‘d _
oy .fdm‘ L 3 Tn
et

mﬂrwty for the fafety of their caufe, q:ieg

X b sm&nnj& ; in whicl the'
mw.mnm :&u wkat !elmd to the’

CL!P.
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ﬂ',uz mafters w&m Y, S AL T

afmdaerprofnﬁon ~they were moft of them civiliar
andecdeﬁ;&nqs(,?m%}ulmdheq_ le with the chancello
value" g A fu oy, e

WaeN thmgs were in this ftate;: the. Reglﬁ&\.hn
printed; by which this kind- oﬁgﬂmng feemed to be tnade
more declaredly pubiici ;mi‘u than ever. Whether it is to
be attributed a¢all to the publication of this book; which
might have taken off ainy ‘peculiar fandity heretofore: af-
eribed to its forms or to the inattention and want of fkill
in the then fet of maters 3 of to the unaceountable ehuge
of opinions in mattgrs of law; as well as in every thing elfe :
whatever was the caufe; it fo happened; that foon after the

prefent period, this repofitory of chancery-learning hegni
to be looked upon with lefs reverence than formerly: .ln

the reign of queen Mary, it was faid by a judge ‘o
bench, that a writ was not exceptionable becaule tiot te o
found in the Regifter : the truth of the cafe was mm,be
the guide in.drawing a writ; and not the précife form @u
wasexhibited in the Regifter <. . o 1o At
InpEED the Mc of writs had &ugh&n{og&d,
that probably the fame opinion was held refpeing this col-
letion at the time jt was publithed. = However that may
be, it was Certainly at that timé a valuable addition to the
law-library. Forshough it was not then confidered s
furnifhing a colleciion of forisand rules conclafive and
incontrovertible 5 yetit muft be feceived as 4 fét of prece=
dems of the higheft authority, and approaching nearer to
abfolute perfetion than any thing then in print. Wigh
Yegard to pofterity, it ffands in & different light. “The e
“ volution which had begun to take place in the m
of n:drefs, and which was now becoming every day more
" rendered great part of this famous volumeobfolete
tbewaddm ptmn poficfiion of it ;- uﬁrﬁtm

..;Lu 4'-1
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ik ever fitice fé¢ fo firong the ame way, dhat, at fhistime, CH .

© the Regifter is ton piece of jusidical antiquity; . “7
and is oftener Iﬂcmloﬂ & matter of hiftorical Curiofty
than of praftical ufe. The fele@ion made by Fitzherbert
is abundandly more than fuficient for the few enquinu
now made into the nature of writs:

I appears from a manufeript of this reign, rclatmg $0; At cifisnotin 1
" the government and difcipline of the Middle Temple, that .
the membrs of thiat fociety were divided into two compa- '
nies; called Clerks Commons, and Mafiers Commons. The
firft confifted of young men during their fitlk two years
ftanding, or thereabours, till they calle up to the
Mafters Commions. The Maﬂaﬁ&mons was divided
into three companies, that is, No Utter Barrifler, Utter
Barrifters, and Benchers.  The firft of thefe were fuch
as from their ftanding, of negle&t of ftudy, were not called
upon by the Elders or Benchers to difpute and argue fome

| pointof law before the Benchers: thofe difputes weis
called Mootings.  Utter Barriflers were fuch as were five
or fix years fanding, and were called upon to argue at
the Muotings ; fo that making an Utter Barrifter, was
conferring afor of degree for the M s progrefs in learn-
ing:  Benchers were fiich Utter Barrifters as had been in
the houfe fourtéen o fiftcen years ; they were chofen by the
Elders of the houfe to read, cxpound, and. declare fome
ftatute operily to all the focicty.  During the time of his
feading, this perfon was called a Reader; and nftcrwa:ﬂs
a Bewcher.

THERE were; as they exprefled it, two principal ti times
o &tfﬁ;g‘ﬁmng' thefe were called Grand Vacations.
One the firft Monday in Lent; the other, thg®
firft Monday after Lammas; each continued three weeks
and three days. It was at thefe feafons thatthcmdmg
wére i ‘the former; by th= Berichers themfelves ; 4 the
latter]" by the Readers. "The young members of two
years-were required to be prefent at thefe readings, under
phaf f?ﬁﬁﬂgﬁ‘eﬂq fhillings for every default. The-

ot rf Grand
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Grand Vacations were emploxed in other exercifes for the -
advancement of knowledge ; an Utter Barrifter was to.

;-lm'f 11 oppole fome point alledged by the perfon reading, The

yourig members were called upon to argue fome point in
prefence of three Benchers ; they were followed by the
Utter Barrifters ; and, laftly, the Benchers were to de-
cide. ‘This was all carried on in Law-French. Such
wis the form of Moﬁtmg Exercifes of this kind were pes-
formed not only in' the and Vacations, but in T'erm.

Av¥rer the Term and Gfand Vacations, fuch young
men as were No Utter Barriffers, were to argue fome
points‘in Law-French before the Utter Barrifters, who
were to decide in Englith : thefe were called Mean Vaca-
tion-Moots, or Chapel-Moots. Further, every day in the
year but feftivals, the ftudents of each mefs, being three,
ufed to argue among themfelves after dinner and {upper.

Tue Middle Temple ufed to provide two Readers, bemg
Utter Barrifters, for the two inns of chancery, Strand
Inn and New Inn, Thefe read 1o the ftudents there in
Term and Grand Vacation : the ftudents there mooted
as in the Terple, and each Reader ufed to bring two with
him from the Temple o argue and moot. It feems, alfo,
that each of the four inns of court fent two perfons to every
inn of chancery to argue, and after fuch debate the Reader
uled to give his opinion,

SucH was the education of antienttime in the inns of
court and chancery. But this was all voluntary, none be-
ing, as the fame manufeript acquaints us, compelled to
Jearn. We are informed alfo by the fame authority, that
the young ftudents of the Middle Temple bad their ftudiess
and places of learning fo unfortunately fituated, that they
‘were very much annoyed by the walking and communica-
tion of thofe who were no learners.  In the term-time,
they qnduﬁurbcd by clients and clients fervants reforting

to attornics and pratticess, fo that :hcymgh:nvdlm_

the open fireets as in their ftudies. The fame writer com-
plains, that they had no place to walk in, and talky and
eonl'vnheulnrmng, butmthcchu:dl wlnch;ﬁm,:

N
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. m—ﬁme}'hdmkmhuequwmc&thmthehr- CHAR
&G of Paule’s %, by occafion of the' confluence and con- %o
courfe of fuch as were fuitors in the law *.  Qwing to this m
houfe having no revenue'for the encouragement and fup- ‘
portof ftudents; . it is obferved by this writer, that many a
good wit was compeiled to forfake ftudy, before he had
acquired a perfelt knowledge in the law, and to full to
prafiifing, and become a typler in the law.

I the 32d Henry VIIL. an order 'was made in the Inner
Temple, that the gentlemen of that company fhould
reform themfelves in their cut or difguifed apparel, and
not wear long beards; and that the treafurer of that
houfe fhould confer with the other treafurers of court.
for an unifurm reformation, and to know the jultices opi-
nion therein®.  In Lincoln’s Inn, by an order made 23d
Hen. VIIL none were to wear cus or panfied hofen or
breeches, or panlied doublet, on pain of expulfion® ; and
all perfons were to be put out of commons during the
time they wore beards !, The firft ferjeants at law that
received the honor of knighthood, were kuighted in 26th
of Hen, VIIL*,

In the 37th Henry VIIL a further increafe was made
in the fees of the judges: To the chicf-juftice of the
king's bench, 30l. perann. ; toevery other jultice of that
courty 20l. per. ann. ; to every juftice of the common-
pleas, 20l. per ann’.  There is a manufcript of this reign
which fets forth the whale ceremony of calling ferjeants; but
1tum|nq;fordtuplase,mdmybefecnm[)quak'

cw-lllutdu,uﬁuilln Dﬂl‘-%lu o
Serjeants choofinig their
nmm-l -au.ua. Ky - -
Eﬂ-lﬁ HM knlo‘- b Thid. 241, »
1 Ibid. 144-

“dﬂ&qﬁj?aﬂ\. :Ml-;. A

‘ﬁw T. ‘lr‘ﬂ-lro .

Sl wnd
mﬂMmm@

Puu- Cant, TaLes.
* Vid. ant, vol, 1L 36e.
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mﬁ,amm eflablifed— A of Muﬁrmit}h—m Rs-
man Catholic Religion re-cftablifbed—and the Papal Au-
thovity—The Royal Autbority of a Queen—The Poor
Laws—Tipling and Gaming Houfes—Payment of ?}tim
~Traverfe of Offices—8ale of Horfes— Adminifiration
of Fuptice—Criminal Law—Repeal of Treafons and Felon
- miess— Houfe-breaking — Offences againfl the - Gomumon-
Prayer—Unlawful Affemblies—Robbing in a Booth or
Tent—Of the Reviver of Stat.-25 Hen, VIII. ¢, 3.~

- Trial of Felons in Foreign Countics—CGlerks Convigiem

o Repeal of Treafony Felonics, and Praminive—Riotous
- BYfernblies—=Punifpment of Gypfies—Stealing of We-
mewr—Of Bail—Of Winefles in 'fm%la Wi

¢
-

" I. mddhar&yhaq:ﬁn&&ﬂ&eﬁﬂipmodofwn}m
CR AT L years fhould be produdive of much alteration in our
s laws: but-thefctwo reigns, on the contrary, hold a dif-
PRAL o oGl pace oot i iry. - Amsicionto
M AR Y. thercformationof religion in the former, and a determi-«
Erivs ' nation in the latter to bring all dung;bnkmhmm
B State, almoft wholly engaged the princes on the
MWMG&W&W;‘M
p'kmln:-*ln the midft of thefe changes,
*which had great influence on ahew :
yﬁm andcth:rs, thwhw
o e vﬂﬁ
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are more particularly deferving of notice. Mean-while,
the ativity and defigns of the government were fuch, that
thele two reigns are fruitful of interefting facls regarding
the practice and execution of our penal laws, '

Tae attack made on the hierarchy in the reign of
Henry, by taking away the authority of the Pope oyer pers
fons and caules of a fpirisual nature, prepared the way for
a complete reformation, When the fyfiem of papal fub-
ordination was once broken, anew regulation in doétrine
and worthip might be accomplithed with lefs obftruction
and difficulty. This was the work of Edward VAL's reign.
 GrEAT part of the nation were difpofed to an alteration
in the cftablithed form of religion, from a conviction of
its vanities and foppery,  Thole who ftill adhered.to the
old fuperftition, faw themfelves without the fanilionthey
once derived from the holy fee, and the privileges of
churchmens ~ The clergy, now reduced under fubordina-
tion (o the king as fupreme head, had funk into the condi-
tion of their fellow-fubjeéts,  ln this ftate of things there

" was lefs danger tobe apprehended from oppofition to any
reformation that might be attempted,

Tue firft adl of the legiflature was intended for the
abolition of the mafs, with all its numberlefs abufes and
fuperftitions, which was to be done by reftoring the com-
munion to its primitive inflitution,  This was by ' flat,
1 Ed. VI.e. 1. which contains along and accurate pream-
ble cancerning the appointment of this facrament by Chrift ;
Atating, thatit is * called in Scripture a {uppér, the tableof

= ¢ the Lord, the communion and partaking of the body and
< blood of Chrift 5 but that many perfous had condemned int

% their hears the whele thing, on account of certain abuf®s
4 heretofore committed in the mifapplication of it,” For
M;Qiuut“m&d, in the firfk place, tbat who-
-foever thall deprave, defpife, or eontemn the facrament, by
“contemptuous words, or atherwife, fhall fuffer imprifon-
- ment, and make fine, at the king’s pleafure : the offence
Ffg is

CBA?- |

-

PHILIP and
M A n Y.

The Reforma-
tiﬂn MM»
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is to be enquired of, iaimoaﬂu of twelye men, at the
quarterfeflions ; the indiétment to be brought in three
mondulfterthcoﬂhce; ‘and a writ is to be direded to
thehdhaquthedlmfetpsmdmpufm, or by depu-
ty, at the fefions,

Bur the prmmpulobje&of diea&wntore&orelhe
communion in both kinds, which, the preamble fays,
% was more agreeable both to “the firft inftitution of the
« facrament of the body and blood of Chrift, and alfo more
« conformable to the common‘ule and praétice of the apof-
¢« gles; and of the primitive church, for 520 years and
“more after Chrift: and further, that it was more
“ agreeable to the firft inflitution, and the ufage of the
“ primitive church, that the people being prefent fthould.
¢ receive the fame with the prieit, than that the prieft
¢ fhould receive it alones”” Itis therefore enafed, that the
facrament fhall be miniftered to the people within the
church of England and Ireland, and other the king’s do-
minions, under both kinds ; and the minifter fhall not,
without lawful caufe, deny the fame to any perfon. How-
ever, there is no enagting claufe concerning the prieft not
taking italone 3 nor are there any penalties annexed. .

'THE next ftatute made by the parliament was flae,
1 Ed. VL. c. 2. and this had the Reformation in view.
Having Rtated that eledlions of bithops by congé & élire
delay and expence, and that they feemed derogatory and
prejudicial to the king’s prerogative, it provides, that they
fhall in future be appointed by the king's letters patent,

All procefs was to be in the king's name, but the teffein *
Wﬂh&np; m&lndﬁﬁqd&mb“
‘his own feal. LA

Tuex follows ftat. 1 Ed. V.. 12, w!udnqnh‘ﬂr.

5 Rich, 11, M.s.e.s.man 2Hen. V. c.q.mm.
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tion in the laft reign: befides thefe, it repeals ftat. 25

Hen. VIIL. c. 14. concerning the punifhment of heretics. »

and Lollards ; the ftatute. of the fix articles, 31 Hen. vir *
c. 14.; ftat. 34 & 35 Hen. VIIL c. 1. concerning the
books of the Old and New Teftament in Englifh, the
printing, reading, having, or felling them; and alfo ftat.
35 Hen. VIIL c. 5. which qualifies the ftatute of the fix

articles. Al thefe ftatutes i in particular, and every other

aé of parliament concerning doétrine and matters of rc-
ligion, were thereby repealed and made void. By the
fame ;&, there are penlties inflicted on thofe who deny
the king’s fupremacy, or affirm thatthe bifhop of Rome®,

or any other perfon, is, or ought to be, by the laws of
God, fupreme head of the church of England and Ire-
Jand,

THE laft remains of fuperftitious eftablithments were
deftroyed by ftat. 1'Ed. VL ¢. 14, which gave to the king
all chantries, colleges, and free chapels ; all lands given
forthe finding of a prieft for ever, or for the maintenance
of any anniverfary, olit, light or lamp in any church or”
chapely or the like; all fraternities, brotherhoods, and
guilds (except thofe for myfteries and crafts), with all
their lands and pofleflions. There are feveral exceptions
in this a&, which have faved fome of the leaft objection-
able of thefe inftitutions (ftripped, however, of their fuper-
ftitions), and fuch as were only included in the expreflions
of thea&, but not in its defign ; as the umvarﬁun,ind
colleges for learning and piety.

* Tris is followed by flat. 2 & 3 Ed. VI. ¢, 1. for the
uniformity of fervice, and adminiftration ofrhcﬁ:emm Y
This aét ftates, that there had been for a long time divers
forms of common-prayer ; as the ufe of Sarum, of York,
of Bangor, and of Lincoln 5 and befides thefe, many more

T : p

¥

s ¥ Seft. 6,
" -3 N - . forms

1“"
hmnndeagamﬂl.dhf&, and had been put in execu- Cxﬁ&\ P.
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forms had of ate been ufed, as well in morning and evening
W#Wmmmmoulyw the mafs +

‘that the king had endeavoured in yain to prevent other in=

novations of this kind, and thenefore had appointed the arch-
bx[hop of Canterbury and other bithops to-draw one con-
venient and meet order of prayer and adminiftration of the
facraments, to be uled all over England and Wales, which
they had now \performed in a book intitled,  The Back of
& the Common-Prayer and Adminifiration of the Sacraments,
o and other Rites and Geremdnies-of the Churchyafter the
of the Church of England " wherefore it was cnadt=
td, every minitter in cathedrals, parifh-churches, and.
other places, fhould be bound to fay and ufe the matifs and.
even-fong, celebration of the Lord’s {uppery commonly
ralled the mafs, and adminiftration of each of the facra«
ments, and all their common and open prayer, in fuch or=
der and form as is mentioned in the aforefaid book, and
not otherwife, under certain penalties which we fhall here=
after mention,  That the clergy might be relieved from
the reitraint which had been impofed on them by the Ro- -
wifh church, in violation of -the firft command given by
Heaven to mankind, it is declarcd by flat. 2 and 3 Bd VI,
¢. 21, that all laws, canons, conititutions, and ordinances,
which forbid marriage to any ccclefiaftical or fpiritaal per-
fon who by God’s law may lawfully marry, fhall be vaid :
and 10 compel the . performance. of marriage, where
en nts_had been madey the. flat. 32 MW :
3,{@\&,!8, far as concerned pre-contradts) wasyes
pededbrﬂanwd 3mvaow.mmm

'Iﬂmim-wnwmmw
and Mﬁ ammm Aofiroy i but fuch Sepnditring
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vain, untrue, and fuperftitious fervices fhould be difufed ;

. and therefore all antiphoners, miffal, grailes; procefonals, ;m o
MAB

manuals, legends, pies, portuafies, primers, in Fatin or En-
glifhycouchers, journals, ordinals, and all other books, thould
from thenceforth be abolifhed : all perfons and bodies cor-
porate having any fuch books or images, taken out of churches
or chapels, were to deftroy fuch images, and deliver fuch
books to the bifhop or his commiflary within three months
tobedeftroyed; nad perfons who omitted fo to do, were to
forfeit for every book 20s. for the fixft offence ; 4l. for
fecond 3 and for the third, imprifonment at the king’s will.
And for putting to urter cblivion, as the ftarute fays, the
ufurped authority of the fee of Rome, as well as for the
peceflary admini ration of juftice, the king was ¢gmpowered,
in like manner as Henry VIIL had been, by flat. 3and 4
Ed. V1. c..11. during three years to appoint thirty-two

to examine the coclefiaftical laws, and reform
them; and by the fame ftatute, €. 12, to appoint fix pre-
lates and fix other perfons to draw up a form and manner
of making and ,confecrating archbifhops, bifhops, pricits,
deacons, and other minifters of the church,

TrE execution of thefe two commiffions took up the
attention of the reformersyand fome time was employed in
altering the common-prayer-book, where exceptions had
been made toit, or it motkum&dmrghtemfﬂmm

| amend or enlarge it,  After this was completed, at leaft
the form of ordination and the prayer-book (for the eccle-
fiaftical laws took longer time, and after all were not finith-
mmm&mpafm aétof uniformity
fled; namely, ftat. § and 6 Ed. VI, ¢, 1. This alt

- flating,  that many pérfons refufcd to come ta

srifhschurches, and other places where prayer, ad-
fir _'Wﬂmiqmu?ed it

thereforey that all perfons fhall faithfully endeavour
10 refort to their parifh-church or chapel whera
the common-peayer and fuch fervice was ufed, upon e;z

-
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i, Ccommon-prayer and preaching, upon pain of the cenfures
_EDW. VI, of the church, which the bifhops are folemnly in God’s ,

: AL;P‘."‘“ name required to fee excedted ; and they are thereby em-
powered to reform and punifh all fuch offences.  And be-

© caufe, fays the ftatute, many doubts had arifen about the

faid fervice, “ rather by the curiolity of the miniflers and

< miflakers, than of any other worthy caufe,” the king bad

caufed the book of common-prayer to be faithfully perufed

and made perfe&, and nov annexed ity fo explained and

erfefled, to this aét 3 at the fame time adding a form and

nner of confecrating archbifhops, bifhops, pricfts, and

deacons, to be of like force and authority as the former,

with the fame provifions as by ftat. 2 and 3 Ed. VL. e 1.

were ordained ; which ftatute is declared to be in force for
eftablifhing this book, now explained and perfected, and the

form of confecration and ordination. Any perfon being

prefent at any other form of prayer than according to this

book, is, for the firft offence, to be imprifoned fix months ;

for the fecond, a whole year ; and for the third, during lifes.

for the better obfervation of this ad, curates are di-

reéted once a-year to read it on a Sunday in the church, a?

the time of the mgfl affembly. ‘The next ftatate © appoints

the fafts and feafts, as they are pow in the calendar.

TwE laft ftatute made upon the occafion of thefe altera-

tions in religion was flat. 5and 6 Ed. V1. c. 12, tocon-

firm and explain the former ftat, 2 and 3 Ed. VL c.21.

concerning the marriage of priefts.  The flatute fays, that

evil-difpofed perfons had taken occafion, from certiin words

_ mrhata&,tpfaydut:twuhutaprmﬁn,b&thnuf
< sfury and other unlawful things ; andtherefore, that children
« born from fuch nuptials fhould rather be accounted baftards”

- tian legitimate. Toavoid this flander, &AM
politively, that the mardlgc ofprwﬁuuﬂw erfons
1s trife, juft, and lawfyl, to 2l intents and purpoles
théir children legitimate, as myoﬂ:erhmuva >
muﬁenm andcverymhu legal right. . g

\ . Cmp 3.
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Iz was upon thefe als of ent that the reformed € LA P,
cl:un:h ftood at the death of Edw
Quikx Mary foon overturned cmar al)xmanvhch _ W

"been done in the former reign for a reformation of refigion. Pn': 2’1:’!?

> After an a& repealing all ncw-created treafons, felonies, '
and cafes of premunire, and another to eftablith her own E"’F f:'r':’_"‘
Jegitimacy, and declare null and repealed all fentences, ore eitablined 5
ders, and laws to the contrarf ; an act was pafied, fiat.
1 Ma. ft. 2, ¢..2, repealing ail the under-mentioned fta=
tutes, being all that were pafled in her brother’s reign for
the reformation of the church ; namely, fiat, 1 Ed.
G 1. againft fuch as fpeak unreveremly of the body a’
bloqd of Chaift ; ftar. 1 Ed. V1. ¢. 2. relative to the elec-
t{nn cof bithops ; ftat. 2 and 3 Ed. VI. c. 1. concerning
\q;;!onmg- of fervice and adminiftration of the facraments ;
3 &p 2and 3Ed. V1. c, 21, made to take away all pofitive,
laws agamit the marriage of priefts ; ftat. 3 and 4 E4. VI,
€. 10. made for the abulifliing of divers books and images
ftat. 3and 4 Ed. V1. c. 12, made for the ordering of eccle-
fiaftical mmmﬂer:, flat. 5 and 6 Ed. VI. c. 1. made for
the uniformity of common-prayer and adminiftration of @:
facraments ; ftat. § and 6 Ed. VI. c. 3. made for the
keeping of holy-days and fafting-days ; and ftat. § and 6
Ed. VL ¢. 32. touching the marriage of priefts, and legi-
timating their children : and it was moreover enaéted, that
all fuch divine fervice and adminiftration of facraments as
were moft _commonly ufcd in England in the lat yeas of .
nmqwﬂ fhould be ufed through the realm, and no_
'Iééiw the national worfhip brought back to the
&m it wumat'amh of Henry VIIL ; ‘and that it
he. periorm ee *‘lmm or impediment, it »
_ .4". 1Ml.ﬁ¢@-ﬂ,3 that any perfon who
by w "Mdpahcmlynnleﬁmyprmhcr,w
@}M in his fermon, preaching, or collation ;
u.mmn s du oy l-wful gk, plezsing o
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CHAP celebrating the mals, EFQ’& hxa vaﬁg’&m&ﬁﬂ;a
&y facramentals, as were moft commonly ufed in the laft year of
w. vi, Henry VIIL or fpoil or deface the facrament commonly-
Fay™ called the factament of the altar, or the pix, or caniopy

where the facrament was; or break any altar, crucifix, or
* &rofs, in any churchy chapel, or church-yard ; fuch offender
fhiould be taken before one jultice, who, if he thought fit
was to commit him to cuftody: and within fix days the
iame juftice, with another, was to examine him ; and if he
convided by two witnelles, or his own confeffion,
were to commit him for three months, and further
 the next quarter- -fefions ; when, if he did not repent,
be was to be again committed till he became reconciled
and penitent. 1f fuch offenders were not immediately taken,
the parifh was to forfeit 5. to be levied as in cafes ofhue
and cry by the flatute of Winchefter, and ftat, 3 Hen. VIL
c. 1. Notwithftanding this ftatate, the ordinary M 8
punifh thefe offences by ecclefiaftical cenfures, fo as \
were punifhed twice. The penal provifions of dmﬁ
much {tricter than any ‘the Reformers had made in tbe
former reign, to fecure their eftablihment, in matters of
the like kind,
 Sgverer methods were now preparing for the correc-
tion of thofe who did not conform to the religion of the
court. . By flat. v and 2 Ph. and Ma, ¢. 6. there is a-re-
vivor of !ht. 5 Ric. 1L ft. 2. ¢, 5. concerning smﬂmgnf
heretical preactiers 3 of ftat. 2 Hen 1V, c. 15,
: mpmﬁng of herefies, and punithment of herr:l.ickz % Iud:
' fiat. 2 Henu Vs €, 7. concerniog the enormity. of berefy
om8 the pogel mmay and the fuppreffion theveof, After thefe ilfice

1L
AR




ENGLISH LAW. o

knk@aﬁaw Itopensby € n‘\a
m that “ much falfe and erroncous do&rine bad been -
- WMW here fince the twentieth year EDW R
VLI fothat as well the [pisitualty as the tempo- ,,‘:{ :
« qu had fwerved from the abedience to the fee apoftolic,
< and declined from the unity of Chrift’s church, and fo *
“ continued until her Ma_]cﬁy was firlt raifed up by God
“go#ﬂm:nﬂ:hmwnad to the king ; to whem
< (s unta perfons undefiledy and by God's goodnefs preferved
ﬁm.lb common infection) anll to the whole realm, the
“ apoftolic fee had fent the lord cardinal Pole, kgﬂﬁmf
« latere, to call them home again into the right way,
E mllw had a long while wandered: that they, fecing
etrors, had acknowledged them (which thetwo houfes
mm their knees ¢) to that moft reverend father, and ,
y “by him were received, et the interceflion of the king and
. % queen, into the unity and bofom of the church ; and that
3::; then made an humble fubmidfion and promife, for a
| “declaration of their repentance, to repeal fuch acts
' %“gas had been made fiice the twemticth year of
“ Henry V111 agaiaft the fupremacy of the pope.” Th:n
follows the fupplication of the two houfes to the king and
queen, for them to intercede with the cardinal to obtain from
the pope a remiffion of all cenlures and fentences which they
had incurred by the laws of the church, and to be received
ingo the church: all which having been performed, they
now proceeded in this ilatute 1o accomplifh their promife,
and. repeal all Jaws made againft the fupremacy of the fee
of Rome.
- Mug firk repealwas of that part of ftat, 21 Hen. VIII.
c‘ﬂa-di%w licences and difpenfations from Rome | 2
: s and non-refidence 5 then the whole of ftat.
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.12, eumpped!rmmmnmm-ﬂ to be pur-
fued to the fee of Rome, fhould not be had or ufed within
the realm : ftat. 25 Hen, VIII. ¢. 19, called the fubmif- -
fion of the clergy : flat. 25 Hen. VIII. c. 20. for non-
of firft-fruits to the fee of Rome, and confe-
cration of bifhops within the realm : ftat. 25 Hen. VIIIL
¢, 21, concerning exonerating the king’s fubjeéts from
exaétions and impofitions before that time paid to the fee of
Rome ; and for having licences and difpenfations within
the realm, without fuing further for them. Al thefe fta-
witcs are totally repealed ; as was ftat, 26 Hen, VIIL c. 1.
concerning the king's highnefs being fupreme head of the
church of England, and to have authority to reform and re--
drefs all errors, herefies, and abufes init: ftat. 26 Hen. VI
€. 14. for the nomination and confecration of fuﬁlgana:
ftat. 27 Hen. VIIL c. 1§. empowering the king to name.,
tirty-two perfons, clergy and lay, for the making of ec=
clefiaftical laws: flat. 28 Hen. VIIL. ¢, 10. for extin-
guithing the authority of the fee of Rome: ftat. 28 Hen VIII-

-C+ 46. for the eafe of fuch as had obtained pretended licences

and difpenfations from the fee of Rome: all that part of
{tat. 28 Hen, VIIL c. 7. which concerns a_prohibition to
marry within the degrees mentioned in the aét: flat,
31 Hen. V1L ¢. g. authorifing the king to make bifhops
by his letzers patent : flat, 32 Hen. VIII. . 38. concern»
ing pre-contradls, and degrees of confanguinity : ftat.
35 Hen. V1IL ¢, 3. {or the ratification of the king’s ftile:
fuch purt of flar. 35 Hen. VILL. c. 1, as concerned the
mthagmnﬂ;hc fupremacy ; and all oadt;:hcmlpqnh:dq
made, and given, were declared to be utterly mdqﬂp-

pcalcd ftat. 3;Hen Vlll <17, that do&ma'l' qml

thofe Jho dcny lha lung s fupmmac) _
all offier claufes jn that adt contrary to the f :

the pope, and. all other adls crpzmw:mmas.
« ’ . twen-

L
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twenicth VI agink e opreme utborty of €30 A
the pope’s are generdlly repealed. i, .
. Bur left :hucpeal of thefe laws, and the Mon
.. papal authority in all its plenjtude, without any faving for Pﬂlkl}#
{uch eftablifhments and accidents which had been produced
of late years, fhould bring the property and condition of
many into great hazard, ang introduce the extremeft
confufion, it was neceflary to go further ; and the parlia-
ment made another fupplication to their majefties tointer-
cede with the cardinal, that the Yollowing poiits thould be
fettled by the pope’s authority, that ail sccafions, fay they®,
of contention, grudge, fufpicion, and trouble, may be taken
away : - 1ft; thar all: bithoprics, cathedrals, or colleges,
now eftablithed; might be confirmed; 2d, that marriages
. made within fuch degrees as were not contrary to the law
~ of Gad might be confirmed, and the iffue declared legiti-
‘mate; 3d, that inftitutions into benchces, and 4th, all
judicisl procefs might be confirmed 5 and laftly, that all
~ fertlements of land of bithoprics, monafteries, or other
religious houfes; might continue as they were, withoutany -
trouble from ecclefiaftical cenfures or the laws.

A suerrication likewife from the clergy ‘prayed,
that the lands and goods of ‘the clergy might remain as
they were. The cardingl made a difpenfation as ‘to 1l
thefe puﬂci‘n £, and granted them fully ; which difpen-
fation was now ratified in every point by the parliament.
Tt is;' however, in addition to this, enacted %, that all per-
fons and bnﬂles cnq!orne, as well as the crown, fhall en-

B Jd’.lll the pofleffions alluded to, as they were intitled to '
“them ba'é& the frft day of that parliament ; and =

flurances of land by Henry VIIL, and Edward V1. are >
ied. But to encourage a renewal of like monaftic
ons, it was enated, that perfons feifed in fee-might
ds to Wmnlwghw:hcence of wort-

e X ‘g%nt.-;g.ﬁ&tdl.,,.. v Sefl g2, * SeQ, 36,
L Ay main,

*.
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CH AP, meiny o wit, of ad quod damnum, notithf@nding "the
3 . ﬁatumdmmmn‘ with referve of a tenure in frank:
~ dmoigney or a tenure by divine fervice; notwithftanding -
the ftatute of guia emptores = this licence to alien in mort-
" main to continue only for twenty years. 2 e

In fine it was declared, that the fee of Rome was to
have and enjoy fuch authority, pre-eminence, and jurifdic-
tion; as his holinefs did or might exercife by his fupremacy
(and the bifhops fuch ecclefiaftical jurifdiction) before the:
2oth'year of Henry VIIL. In this manner was the Romari
catholic religion and the. papal authority again eﬁtblnhed _
hy law:

HavinG fo far confidered fuch ftatutes as effelted ‘Ihﬂ'-
stions in religion, we fhall .now mention a remarkable
one refpeling the regal ftate, and then proceed to thole
concerning perfons and private -property; with the M
niftration of juftice. ‘i

o Tue flate 1 Mar. fe&. 3. c. 1. fets forth; !hatw;‘
thorny ofa  the flatutes 6f the realm attributed 211 prerogative and pre=
yucen. -eminence to the name- of #izg, together with the punifh-
ment and correction of offenders 3 therefore fome malici='
ous and jgnorant perfons had pretended to think that the
gueen could not take the benefit and privilege of them : it
then proceeds to make a declaration of the Taw on this
point; and enalls, that the law of this realm-js, that the
kingly or regal office, with all its dignity, prerogativey
and power, being invefted gither in male or temale; onght
mbcn:fu&dtmcduduhu in the one o5 in-the aﬁs

X mdwhmmmwmtddtkmgbhnu
Lliefamctheqnmmqmjoywem& without: d
. queftion faZe B bk
. 'l"l ’

W aex the fpeaker of the houfe of wﬁm
this bill, many wondered what could be the intention of
Iwh; Iaw on a matier which feemed mum

N ety AL e

"
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by Flectwood, the recorder of Lo T.d'a lcftg':r,
 from whofe minutes of the ftory a'learned prelate has
made it public®. The bill, as mhmﬁgm in, declared
‘alfo that the queen had as much authority as any sther of
ber progenitors. It was obje@ed to this, that fhe was
thereby declared to have as much authority as William the
Conqueror, and might, like him, feize all the lands of
. Englithmen, and' give them tp ftrangers: this fuggeftion,
~ ‘together with the jealoufy then entertained of the Spanith
matchy induced the houfe to go into a committee, where
thebiu was at length qualified, and made to fpeak the lan-
above-mentioned.

. Bur the original motive for the act was this : a book
- ‘had been prefented to the queen by the imperial ambaffa-
~dor, in which were fketched the outlines of a plan of go-
vernment for the queen to adopt. She was to take ad-
~ vantage of the notion, thatall limitations by ftatute on the
‘regal power regarded kings, and not queens, of England ;
fhe was to declare herfelf a conqueror ; or, that fhe fuc-
' ceeded by the common law, and not by ftatute, which
could not, upon the above-mentioned principle, bind her ;
andthus fhe was to be at liberty to eftablifh religion and
governmént as the pleafed. It is faid, that the queen,
very muchito her honour, expreffed a diflike of this bold
performance, -and thought the defign contrary to her coro-~
nation oath ; and having communicated it to Gardiner,
in the ambaffador’s prefence, committed it to the flames,
with fome rebuke of his excellency for prefuming to tempt
her with fuch projeéts. Gardiner was alarmed at this
bold beginning of the Spanifh influence : and to prevent o
fuch defigns for the future, he drew this a&, in which,
¢ -wuwww an advantage to the queen, by
de&wm; ¥t he really meain thav

y V;m.p’ ‘ ' G g - fhe

cﬁu?
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mer kings of England had confented..
Wshavemthndecmﬁonmfpukdanypdum- .

tary provifion on the article of purveyance fince the time

of Edward II1.' * The only objeét had fince been, to pro-
cure a due and regular execution of thofe acls, without
making any new ones™ Qs a popular meafure, in the
reign of Edward VI. the operation of puryeyance was

fufpended for three years, except for barges, fhips, carts,
and things neceffary for carriages : it was provided, that
for poft-horfes a penny a mile {hould be paid ; for carts
four-pence, if for the houfehold ; if for dlewlﬁ, three-
pence®. This a&, however, had no long continuance :
butin the next reign fome regulations oflpmt
nature were made on this head. . It was ordained by ftat.
2 and 3 Ph. and Ma. c. 6, that no commiffions of pur-
wym!bculdbeﬁrmymﬂamﬁxmzﬂn they
were to contain the counties within which the purveyance
was to be made, and oppofite cach county blanks, where
were to be written the things to be purveyed in each, with
their feveral prices, and the name fubfcribed of the conftables
whowere employed to procurethem, and were privy to their
delivery ;a docketof which, fublcribed by the commiffioner
of purveyance, was to be lodged with the feyeral confta-
bles upon the delivery ; who were to give it to the juftices
of the place ; and they were to certify. the contents of fuch
dockets to the ftewards of the houfhold. All former fta-

w purteymud takers were. thmbx extendedto

;‘_ ‘*.‘_id.ﬁ.ﬂa. lhlhﬁgq
) = Vid, apt. yob 1L, 3725 273.  * Choags
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when the king or queen came there, ¢ g
Tﬂmchdwmmm%eh- W, j
comc&gremrgnevmﬂnnm; and in the follicitude T, MAR
to correct and fuppre(s the effedls of this evily the parlia-
ment, dnnugthel'em reigns, more than once changed
its!'yﬁem of condud. The firft interpofition was by ftat.
1 Ed. VL c: 3. which laments the increafe of ugnbmd:,
mddedamﬂsemmbemﬂmnmhr&u in other rogions, The poor laws,
The defign now was to treat fuch offenders with extreme
feverity : this ad, therefore; begins with repealing all
former laws for the punifhment of vagabords and fturdy
mn; it then ordains, that any perfon may apprehend
thofe living idly, wandering, and loitering about without
employmmt, being fervants outofphc&, or the like, and
bring them before two juftices, who, upon proof by two
witnefles, or confeffion of the party, were to adjudge fuch
offender to be a vagabond; and to caufe him to be marked
with a hot iron on the breaft with the mark of V, and
adjudge him to be aflave to the perfon who brought and
prefented him, and to his exccutors, fortwo years. The
perfon was to keep him upon bread, water, or fmall-drink,
mdrcfufe-mm,mﬂcwfehmwworkbybemug.dmn-
ing or otherwile, in any work or labour he pleafed, be it
ever fovile, Iffush flave abfented himfelf from his mafter
within the two years, for the fpace of fourteen days, then
he was to be adjudged by twojuftices to be marked on the
forehead, or the ball of the check, with a hot iron with
ﬂgnafms,andﬁrd;a'ad'udgrdao be a flave to his’
mth‘furam; ln&}fhemnamysfeoondm,hnm )
ﬁhll’ae:wd afelon. Any perfon towhom a man was ot
Wn@aﬁwm&mqmmam of ivo AHE
ﬁﬁh‘.}‘. arm, or leg. A fimilax courfe of treatmpnt was
g ) ﬂiufor*lhcmmﬂ, whxchwxllbccanﬁdcml

o Ggz " Avy  *
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Awy child of the age of five years, and under fourteeny
wandering with or without fuch vagabonds might be ta-
L ken, and adjudged by a juftice to be fervant or appren-
M ARy ticeto the apprehender till twenty years of age if a fe-
male, and twenty-four if 2 man-child : the child to be
treated as a flave, and punifhed with irons or otherwife,
ifhe run away.  The mafter might afignand transfer fuch
flaves for the whole or any part of their time. If fuch
flaves, cither during their favery, or after they were fet
free, beat or wounded their matflers, or confpired with
others fo 1o do, they were to fuffer as felons, unlefs the
perfon injured would take the offender as a flave for evers
I¥ vagabonds were not apprehended in the before-men-
tioned manner, every juftice was required to make fearch
for, and examine all perfons of that defeription ; and hav-
ing enquired of any one o apprehended, the town, eity,
or village where he was born, he was to fend him; with 2
writing on parchment teftifying his vagrancy and ferdle~
ment, from conftable to conftable, to the head officer of
fuch place ; to be made a flave to the inhabitants thereof,
in fome public works, for the term, and uader all the cirs
cumftances beforc-mentioned in the cafe of any private
mafter ; with a penalty on ‘the place, if fuch flave was
. tuffered to pafs three working-days without employment.
_ Such towns and the inhabitants might affign or transfer
S their flaves, irﬁma ‘mafters. If it happeried that the
> azabond was not born at that place, he was to be made
| aflave to ﬁlcmhabam‘fwdn lie he had told, and was
_ 1o bemarked with an S. Foreign vagabonds were ‘bﬂb;
. treated in the fame manner as Englifh, Wm
| 'hhhﬂ&um;aﬁ&qmmhmm.
port to work till they could be conveyed M :

w&nftlleiahﬂﬁum. 'W
g Tius far of vagabords : thofe idle perfons w
B ; their infirmities, could not be properly m#«%
[ and who were been, or had been for the moft part conver-

-
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’ fant and abiding for the {paoeehl:m years in any place, € H AP
were 16 be fouzht out before @ certain day mentioned in  XXXT-
the adk, by the head-officer of the place, and provided with

" cettages, orother convenient houles to be lodged in,
relieved and cured by the'devotion of d:egnudpeoplgd'
the place.. None but fuch as were born there, or had
been converfant and abiding for the above fpace, were
after that day to remain and beg abroad within the pre-
cinét of the place : and a penalty was impofed on the head-
officer fuffering it three days.s For the clearing away of

. fuch as were not fo fettled, head-officers were rcqulrcd to
make: a fearch every month, and fend them away in carts
o atherwife, from conftable to conltable, to their proper
fettlement, uader pepalty for negleét of fuch fearch. If
fuch -infirm perfons were not wholly difabled from wark-
ing, the inhabitants were to provide them work in come
mon, or appoint them to fuch private perfons as would ;

* and fuch as refufed to work, or run away, were to be pu-
nithed diftretionally with chains, beating, or otherwife,
For the promotion of this plan, the parfon or curate every
Sunday, after reading the gofpel, wis to exhort the peo-
ple to remember the poor people, their brethren in Chrifty
born in the fame parifh, and needing their help. |
T'uE parliament did not reft content with this aét. The
great and unexampled feverity of thofe provifions about
flavery had provented it from being carried into execution.
Something new was therefore done on this fubjeét a few
years afier. By flat. 3 and 4 Ed. VI. c. 16, the before-
mentioned {tatute and every other act on this fubjed, ex-

. cept ftat. !tl-i’eu 'VIIIL. was repealed ; and it was ordain-
¢d, that the ordering of Vagrants and beggars thould depend -
M‘!ﬂﬁn VIIL c. 12.* which ftatutc was confirmed ®
forever: in addition to which this ftatute re-cnadts all

of the former a& of this reign r@ipelling

nents, the pafling of vagranw, the providing Br the

Mﬁwmmtowt, in the very words of

® Vid. ant. 225, -
f':*’_ Gg3 that
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that ftatute, except the punilhmmt of flavery. = The di-
re&ion about children was altered in this way : theehild

was to be brought into the open feﬁoas‘byﬁe appreben.

" tilly if a woman, the age of fifteen; if a man, of cigh-
teen 3 upon which the jultices were to adjudge the child to
bea fervant, according as tb: law and cuftom of the realm
is of fervants without wages.” 1f the child “ran away, it
was tobe punifhed by the ftocks, or at the mafter’s dif-
cretion, who might alfo have a Jafhee’s warrant under the
fatate of labourcrs; and if any perfon inticed fuch child
away, the mafter might have an action on the ftatute of
labourers. T'wo neighbours might complain to the feflion
if the child was maltreated, and the juftices might dif-
chargc him from the fervice,” and aﬁgn hsm to anether
mrﬂer

In the following parliament this matter was again tlhn
up- Byﬁ:t 5 and 6 Ed. V1. c. 2. the flat. 22 Hen VI,
c.12. and ftat. 3 and ‘4 Ed. VL c. 16. were confirmed ;
fubject, however, to the following corretions. The firft
of thefe amendments has more the appearance of 2 com-
pulfory levy for fupport of the poor, than any thing we
have yet met with. In cities, boroughs, and towns corpo-
rate, the mayor or head-officer, and in other parifbes the
vicar or curate and the churchwardens, were to have a re-
gifterof the inhabitants and houtholders, and of the needy
perfons not able to fupport themfelves; and with this, they
were, in the church, quictly after divine fervice, to call to-
getherthe inhabitants and houtholders, 2nd elect and nomi-
nate out of them, mly,wommmhmun&mm
mm the Sunday following, while the people

were at church, and had heard God’s holy word, were

swdr to afk amd demand of every man and woman,
what they would be content to give weekly towards the
relief o the poor, whiclh wasto be written in the
h&cr &h, the collectors were to m and di

‘.““-".
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fuch alms weckly to the poor for thenm or to put
them to labour, as it feemed beft. mm m
to account to the principal perfons.

qw,uwhchmoftbcwwﬂ:mtghehm ,

and when they went out of office, they were todeliver over
all furplufies to the common cheft of the church. If they
refufed to account, the ordinary might pmceed againt
them with @mmal cenfures.® If any refufed to contribute,
the parfon, yicar, or curate, and churchwardens were
gently to exhort him towards the relief of the poor: if

he would not be perfuaded, then, upon certificate of the

parfon, vicar, or curate, the bifhop might fend for him,
and try to perfuade him, and fo, according to his difcre-
‘tion, take order for the reformation thereof,
© Tv thenext reign we find another 2 & for the relief of the
poor. By ftat. 2 and 3 Ph. and Ma. c. 5. the two favou-
rite ftatutes, 22 Hen.VIIL. ¢. 32. and 3 and 4 EA.VL c,
16. were confirmed, and declared to be in full force; af-
ter which, this a& goes on to exact the fame provifions as
had been made by ftat, 5 and 6 Ed, VI, about appointing
colle@ors, with their gathering, diftribution, and ac-
counts. o this it was now added, that if a parith was
too fmall to fupportits own poor; then, upon certificate to
the juftices of the county, two of them, upon examina-
tion of the matter, might grant a licence under feal to
fuch of the poor as they thought proper, to beg abroad.
In towns, the chicf officer was to exhort a wealthy pa.
rifth to qﬁ&‘a_p_ﬂbnr._ 1f perfons fo licenfed to beg ex-
ceeded the limit prefcribed to them, they were 1o be pu-
wifhed as vagabonds, {according to ftar. 22 Hen, V1II.
Suchdicenfed perfons were to have a badge on the breaft,
maeouwgamm This act was only teme
, and at the end of the firft feffion of the next pag-
expired ; fo that the regulation of thepoor, at
—“a\“ of this reign, flood ypon ftat. 22 He VIII.
ﬁmwgw 4«]‘.&:?1 <16, and flat. 5aid 6 Ed.VI.
LR ‘ 4 C 2
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c. 2. and thefe were afterwards fuperfeded by oth:r r regu-
lations in the reign of queen Elizabeth.

For the better ordering of the military ftate, feveral
provifions were made by flatute in the reign of Ed. VI,
refpedling foldiers » and mufters ; and fome acts paffed for
maintaining in vigour and readinefs the antient militia %,

To take away :emptanom,to idlenefs is the moft cﬁ\cc-
tual way of guarding againit the increafe of that order of
people who are the objeéts of the foregoing laws. A law-
was made to leflen the numiber of tipling and gaming-
houfes. By ftat, 5and 6 Ed. VL. c. 25. two juftices have.
authority to remove and put away the common felling of
ale and beer in common alchoufes and tipling-houfes, in
fuch towns and places as they thought meet. None were
to keep fuch houle, unlefs admitted and allowed in open
feffions, or bytwo juftices ; and they were alfo togive a re-
cogm&nce for not ufing unlawful games, and for. ‘the
maintenance of good orderand rule.  This was to be cer-
tified to the feffions, where the juftices might inquire by
indi@ment, information, or otherwife, if fuch pe.rl’ms
had broke their recognifance. Perfons felliag liquors with-
out fuch authority, might be committed to gaol for tﬁree
days, and till they entered into a.recognifance not to keep
any fuch houfe. The licences to keep gammg-houl‘es,
which were fanctioned, as we have feen, by the ftatutes of
Hen, V1L " wercgreatly abufed, and became the fource of
much evil. 'Fuumuly this, it was enacted, by flat. 2 and
3 Ph. and Ma. c. g. thatevery licence, placard, or gm:f,
for the keeping any bowling-alley, d:nng-holifc ar foc_
other unlawful games, fhould be null and void, \

o Tae parliament were not inattentive to fuch ohjeﬁl s
comemré the public weal, and improvement of the coun-
try. Among thef, the firlt was agriculture, Weﬁﬂa

» 8§ and 3 FOVL . nand 9 Stat g dnd ¢ Pho and Mac, 2,
fat, 4 aod s Phoand Np.goge -+ ! Vi antizge,
fatute
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ftatute of Edward V1. for the improvement of common CE&»

and wafte lands*, in confirmation of the flat. of Merton,
. € 4 and flaWell, 2. 13 Ed. L # c. 46.5 and fur-

ther, all perfons recovering in an affife on either of thofe ©

fatutes, were to have treble damges It was howem'
provided, that where houfes had been built upon wafte
grounds, not having three acresinclofed, and an orchardy
garden, or pond, not exceefing two acres, which did ne
hurt to the walte, and were a great convenience to the
owner, they fhould not be comfidered as within the mean-
ing of the above ftatutes. . This provifo was in favour of
hufbandry and cultivation, The preferring of tillage to
pafture, as had been done by former flatutes, with the
fupport of farm-houfes, and other expedients for promo-
ting hufbandry, were infifted upon, and encouraged by fe-
veral {tatutes *,

“Tue courfe of trade, and the condu® of manufac-
tures, fhill continued to engage the notice of the legifla-
ture ; but the number of acts about buying and felling,
retaining fervants and apprentices, are too tedious to make
a part of our enquiry.  The principal of thefc was ftar.
5 and 6 Ed. V1. c. 14. which gives a definition, and di-
redls the punifhment, of certain offenders againft the fair
Uealer, called ingroffers, foreftallers, and regraters.

AmonG the regulations refpefling trade, we may
reckon the repeal of the flat. 37 Hen. VIIL ¢. g. con-
cerning ufury. It is complained by ftat, 5and 6 Ed. VI.
¢. 20. that the former a& had been conftrued to give a li-
cence and fanftion to all ufury not exceeding ten per cent. 5.
But this conftruétion is declared to be utterly againtt forip-
ture, !ndthcrdwea!lpe!fomarcfnrbld to lend, or for-

b,rém  device, for any ufury, increafe, lucre, inte-®
nﬁ, Qr n whatfoever, on pain of forfemngtlnthmg,

'ﬂl.'.-lq,ﬂﬂ«;- s 1t gtat, g and 6ELVI, & ¢, Scat.
‘Mwlpl.:h and vol. 3 and 3 Ph, and Ma’c. 2,

_ﬂ-ao
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and the ufury, or intereft, andof being imprifoned and
fined ; and (o the Jaw ftood till the 13th of Elizabeth.

‘ResprcTine gamesand diverfions, an a&t was made in
the fpirit of thofe in the time of HenryVIIL. # about hand-
guns, by which fhooting hail-fhot was prohibited abfolute-
ly% even to perfons licenfed to fhoot by the former aéts.
On the other hand, a ftatute of Henry VIIL. :gamﬁh
fhooting of wild-fow! was repealed *.

A rprorer adminiftration of juftice and of fervices of
truft was promoted by ana& againft the fale of offices.
This is ftat. 5and 6 Ed, VI.c. 16, which enalls, that
if any perfon fell ‘an office, or take any money or other
profit, direflly or indireftly, or any promile of it, for
any office or deputation of office, or to the intent that any

perfon fhall have an office which concerns the adminiftra-
tion or exccution of juftice; the receipt; or comptroll
ment or payment of any of the king’s treafure; or fur-
yeying of any of the king’s caftles, manors, lands; or
any of the cuftoms ; or the keeping of any of the king’s
towns, caftles, or fortrefles ; or any clerkfhip in a court
of record ; the perfon fo taking any reward or promife of
nmd&qﬂM&&ﬂhmmwumﬁmdhhuﬂ
right, intereft, and eftate, which he has in fuch office ;
and the perfon mqiung fuch offer to purchafe, fhall be*
deemed incapable to enjoy the faid office : and all bargains,
bonds, covenants, and agreements, concerning fuch a
tranfaélion, are declared void.  This acty however, is not
to extend to offices of inheritance ; nor to the parkerthip,
or kecping of any park, houfe, manor, garden, chafe,
or foreft ; nor to_the chief-jultices of the king’s beach:
mﬁwmwﬂmummw@mdﬂ&ﬁﬂmgﬂﬁu
«he fame liberty to difpofe of offices as before thisac.

&nmuw&mumumﬁw&mudﬂﬂjh
€13 ml';h&:.ngtbepuymtoftyﬂm all which contri-

. Vid. am.a”. *5tat, Qﬂau.vl € 14 *Smt3and ¢ BdVLe 3.

buted
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pmdm&mmeclergymaummgnhnmptﬁm

inconvenient, the' fubilantial and effective, -provifion, 2

Thead begins by confirming the ftat. 27 Hen. V1L c. 20.
and 32 Hen. VIIL.c. 7, % both made on the'fame fubjest;
Mﬁeﬁmem In order to further the intention
of the makers of thofe two laws, it moreover enadts, that
every one of the king’s l’ulja&:ﬁ:lltrﬂylnd Juftly, with-
out fraud or guile, fet forth®and pay his predlahy!hes, in
their proper kind, as they rifc and happen, in the manner
they had been, or ought to bave been paid for the luft forty
years before that ack: and none fmall carry away fuch
tythes. before he has fet forth the tenth part, or agreed
for it with the parfon, vicar, or proprictor, uhder the pe-
nalty of forfeiting the treble value of the tythes fo carried
away. Sofara temporal remedy in the fecular courts is
given for a breach of this duty. In the next claufe of the
act, lremeﬂy is given in the fpiritual court for thelike in-
jultice ; for the a& f{ays, as often as the predial tythes
fhall be due, the party to whom they ought to be paid, ot

his deputy, may come and view them, to fee that they are
juftly fet forth. And if any perfon carry them away be-
fore they are fet forth, or withdraw them 3 or prevent the
parfon, vicary or proprietor, or their deputies, from
viewing them, ubeforcmmtzoned, by reafon whereof the
tylheub&, unpmmd, or hurt; then, upon complaint to
the fpiritual judge, the party offending is to pay double the
nluaof the tythes fo taken, loft, withdrawn, tﬂmed
away, befides cofts of fuit.

THesE are the two general provifions relamg m ﬂhe
‘collection of predial tythes ; the remninder of this adt is
taken up with other matters incident to tythes of various
kinds ; all of which have been confidered in a former pat

f this Hiftory?. Perfons * who depafture tythable cattle

mpwnd: whamoftbepaﬁ:ﬂns mfeemunly

.
: _\r'?w_“‘“g : !Ts‘_ﬂl « 85, :M‘, .
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CH AP known, are to pay the tithc of fuch cattle to the parfon
‘ gri or proprietor of ‘the parith, hamlet, or town, where they
EDW, % dwell, Wafte-grounds which had paid no tythes before this
R_ﬁ! nnd aét, by realon of their barrennefs, were, at theend of feven
years next after being fully improved, to pay tythe of corn
and hay growing there®,  Every perfon exercifing mex-
chandize, barzaining and felling, clothing, haudlmft,-
or other art or faculty, who had paid perfonal tythes with-
in forty years before this ad, is yearly, before Eafler, to
pay for his perfonal tythcnhc tenth part of his dmpm;
his charges and expences, according to his eftate,
tion, or degree, to be therein abated and daduﬂnﬁ[. But
thefe provifions were not meant to infringe either compo-
fitions real * or any cuftom by which handicrafts-men
might have formerly paid their perfonal tythe &, If any:
perfon refule to pay his perfonal tythe, as above ordered,:
the ordinary may call him before him; and may examine.
him. by all lawiul means other dg.n by his own chml
oath 4, concerning the true payment thercof,

Orrenines and the tythes of fifh are to be pui as hcrb—
rofore, according to the cuftom of diffcrent plncen
was provided, that the inhabitants of ‘the city of hndm
and Canterbury, with their fuburbs, and everycthzrto\m
ot place where they have been ufed to pay their tythe by
their houfes, fhall not be taken as within the meaning of
thisaét *. A cuftom which had prevailed in Wales, of
demanding a tythe of cattle and other goods given at the
marriage of any one, was hercby abrogated#..
THE refl of this a& concerns judicial proceedings for
_ recovery of tythes.  Suits for fubtraction of tythes, ‘or
e myaftbcb:ﬁntmmnmidmu. are to be in the cecle

Mcﬂmﬁmm anyeth:rjmlge" gk~
- i 3‘

vl y A 2 'ﬁ::- A .,‘
Dy T AR R e R oy
‘V ant, 93, *1bid, 13 ;
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2 pﬂydlﬁeymg&ewwm m:yhe e.wmp;
" municated; and if he wilfully fo remain for forty days.
" after publication thereof in the parifh-church or place whete _
hedwells, the fpiritual judge may. ﬁgmfythe fame. to the
in chancery, and thercupon require procels de excome.
municats capiends. That fuch fuits may not be munly
delayed by prohibitions, befare any prohxhﬂon thall be
granted, the party fuing for it is to deliver to fome of the
;udgﬁd'tbe court 3 truecwol'thchbddcpen&ug,nd
under the copy isto be written the fuggeltion ; andif the fug-
geilion is not proved by two honeit and fufficient witnefies,
mﬁnﬁx months after the prohibition awarded, there is to
confultation ; and double cofts and damages are to be
ﬁ;uvared againdt the perfon fuing the prohibition, to be
affefled by the court granting the confultation. However,
el it might be imagined that the juriftiétion of the fpiritual
© judge was intended to be hereby enlarged, it is pravidd,
that ! he fhall not hold plea of any thing contrary to flat.
Wc&. . 13 Ed. L <. 5. articali cleviy circumfpecte
atis, filva cadua, the weatife de regid probibitions, or
flar. 1 kd. 1L c. 10, * or of any matter which belongs to
.lhe kmg § court,
To ym&:h: ckrgy in anuher inﬂance. an alt was
@emﬁefum feflions to moderate ;::llq‘uahfy the pe-
‘ vation from all their eccle ical preferment,
mdl;dﬂ:g 25 Hen. VIIL . 3. on thole who were

# cem&dby:heenﬂc&ormtmhnvepadthe:ruuths It

wpmdaciarqd,byﬁat 2and 3 Ed. VL. ¢, 20, that fuch

aefaulter thall be deprived ipy fulloof that only dignity, be-
+ nefice, or other fpiritual promtion, whercof the certificate
b m,dﬂmithcyarcm!onpnobcdmbydd‘-o
Isgn tﬂjn)rlng any other benefice or preferment.
papiftical piety of queen Mary d:aam&m
n of tenths and firft-fruite of ccclefiaftical Grefer-

rhl'ha,u " Vid. mt, yob “.' 194 215, 301375, 388,
J : . ments.

c tia
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n&nf’ ments. They were by ftat. 2 and 3 Ph. and Ma. ¢. Z. no
longer to be paid to the queen ; and the tenths before that
paid according to ftat. 26 Hen, V1IL. ¢. 3. were to be em- -
ployed to other godly purpcﬁs
Tue Ratutes which next deferve our notice, are fuch as
kelate to certain fpecial modes of redrefs ; asthe traverfe of
offices, the impounding of diftrefles, and the fale of ftolen
horfes 3 after which will naturally follow fuch alterations and
improvements as were made, during thele two reigns; in
the more general remedies, ind the execuition of juftice, -
Traverfe of T ftat. 2and 3 Ed. VL c. . was made in favour of
Gifices. fuch perfons as ufed {ometimes to be precluded of their
rights * by dntrue finding of offices. As for inftance, per-
fons holding terms for years, or by copy of court-roll, were
often put out of their pofieflion by reafon of inquifitions, or
offices found before efcheators, commiflioners, and others,
intitling the king to the wardlhip or cuftedy of lands, or
upon attainders for treafon, felony; or otherwife ; and this;
becaule fuch terms for years and interefts in copyhold were
not found ;. after which they had no remedy, during the
king's pofleffion, either by traverfe or monflrans de droit,
becuufe fuch interefts were only chattels or cuftomary
hold, and not freehold. In like manner perfons having any
rent, common, office; fee, or other profit apprendre, if fuch
intereft were not found in the office intitling the king, they.
bad noremedy by traverfe, ou"other fpeedy means, without
great and exceflive charges, during the hng’mgnt therein.
To redrefs thefe hardfhips on the fubjet, it is declared,
thatﬂlpdbmia the above cafes fhall enjoy theit rights
mmmﬁuhmummmmm*ﬁu&n
. found, ot as they might if their intereft had been re g
found at the fame time i1 fuch :nqmﬂﬂbﬂ or office
ady‘w given where a perfon was found, Hml!; ﬂp
heir ofthe km;'smr; and the like. And wherea ﬁ:-

* Vidomtotyg, ! SeR3
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fon is untruly found lunatic, ideot, or dead, and in fome em&&

‘other cafes, itis enaéted, that the party grieved fhall have &
- tsaverie, and proceed to trial therein ; und have like advan-

tages as in other cafes of traverfe upon untrue inquifitions ©

and offices ™, The fame of untruc finding, when a perfon
is ateainted of treafon, felony, or premunire, the party griev-
ed may bave a traverfe, of, monfrans de dreit, without
being driven to a petition of right*.  In all traverfes taken
according to this acl, it is dxu&ed, that the perfon purfuing
his traverfe tha!l fue out a writ of Jeire ﬂz:m, one or more,
as the cafe fhall require, againik fuch perfon as fhall have an
intereft cither by the king or by lis patentee, in like manner
as upon traverfes and petitions in other cales, mdtlhh
1“ to the defendants in the fiire facias °
- Trg provifions of this a& do not come into fuch cormn-
.m-afs;n thofe of the following.. Theitat. 1 and 2 Phil.
and Ma. c. 12. has made fome regulations on a fubjeét
which had nor been touched by the parliament fince the
seignof Edward [ %, It is thereby enadted, that no diftrefs
fhall be driven oat of the hundred where it is taken, except
toa ;mmd overt, within the county, not above three miles
diftant from the place where it was taken : and no cattle or
~goods taken by diftrefs at one time, are to be impounded
in feveral places, whereby the owner fhall be conftrained
o fue feveral replevins, under pain of an bundred fhillings,
and treble damages to the party grieved.  Only four-pence
is to be taken for poundage of one diftrefs, under the penalty
of 51. For the more fpeedy delivery of cattle taken by dif-
trels, every fheriffy at his firft mmy-day, or within two
wﬂpwﬂubhrwﬂvﬁw afnﬁu, isto

m p‘ndnn-mtheﬁm-m fwr*’uw t

‘who are tohave authority, in bis mmmmm.
M@m o diftrefles, undes the pemuyg;:.m

“’!&‘. " S, 7 'ﬂ_llg | .‘"ﬂ-"ﬁfﬂl-u‘.ll__;
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Sale of horfes.

-
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. plaint was, ehat fuch horfes ufcd to be fold in b

. bnngann&:unufdeth&e or

mos-rmv M‘

w&lch 'ur.rn; s Ve ghu _

and thereby put & dicc?r upon that ¢
or fome bye- placé_,inll the toll
« the true ou’hﬂg" ﬁys the a

« fafehiood and ec

wcrchthnut = '

or chicf keeper ot‘evcry fiirand muf‘ht overt ---
a certain open place, within the town, where he
be {old at the rune of the Pai? or market; in

time or p!ms and is to have be
parties to the bargain, with the hi
.wnuemahouk,keptfurﬁm pwpferahg

at the leaft, of the borfe. Thlsbookntohe_""' . the
next day after the fair or market, to the © :
“keeper therech, who fhall caufe a note to be made of the
number of horles fold, and fubfcribe his name, wﬁt&
w.hc‘ Wy e R b e e MR LD Snpy -':'l."
e L mm&veraacm&;mﬂémsmﬁmm-

replevin for it.  The juffices
in th::r&ﬁoﬂsmyequddl oﬂw‘ei‘:maga.u.&rhm
. ‘Sm

i -
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Soitie furthe prdvmjuf the fike Eind were afierwards
made in the reign of queen Elizsbeth»,

"W come now to fuéﬁ*a&i as were mﬁewprhnph
better adminiftration of. juftice. Tt was enaed by flat.
2 and’3 Ed, V1. . 25. that whereas thccbuntyco\nmin
fdneﬂ:ﬁ‘esmhddfmmﬁx weeks to fix weeks, and at-
tornies, not aware of that private cuftom, fued out pracefy
with like returns as if they were held monthly, to the great
delay and impediment of fuitors, no county-coure fhall be
longer deferred than one mbnth. In order to quiet puf
feffions, and facilitate the giving evidence of titles; it'is
enafted by flat. 3 and 4 Ed. VI, ¢. 4. that, refpe&ing all
letters patent made fince 4th Feb. 27 Hen. VIIL. a perfon
may make title by way of declaration, plaint, avowry, tile,
b , or oﬂ!cnvlfe; to lands, honours, and hereditaments,
undenhe king's patentees, by thewing forth an exemplifi-
duonor conjiar of the letters patent, which fhall be of the
fame force and cffect as the originals.

‘T procefs of the Taw was improved in one point by
fiat. 1 Ed. VL ¢, 10. The writs of proclamation ordained
by ﬁﬂt 6 Hen. VIIL. c. 4. * in cafes of outlawry, were to
be direCed to thefheriff of the county where the party lived ;
but when the defendant lived in Wales, or a county palatine,
they were made into the adjoining county, The prefent act
direts, that where a defendant dwells in Wales, or in the
county-palatine of Chefter, or of the city of Chefter; the

. jultices of the court fhall have authority to award a writ of

proclamation to the fheriffs of thofe.places: to them

alfy are to be diredted 8 writs of capias utlagatumy as imme-

Wm-fmamauwm ‘The
_ k ;mem\a.c.».w
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Gg P. ofﬁmdadmmdmtbecoumypdmmnfcbe&r.
& , the fame provifion was made by fat. 2 and 3 Ed. VL.

»'Em;ﬁ. c.28. to give effe& to fines levied before the high-juftice

‘.,-&"“"‘d of Chefter, or his deputy, as had been made in the lafk

g reign refpeéting fines in the county of Lancafter'. By
ftat, 1 Ed. VL. c. 7. itis enafled, that no fuit fhall be dif-
continued by reafon of the king’s death ; that the fubfe-
quent judicial procefs fhall be thade out in the flile of the
reigning king, and the variance in fuch procefs between
the names of the kings fhall not be error; that no affife of
nevel diffeifin, of mortaunceflor, juris utrim, orattaint, de-
pending before thejuftices of affife, thall be difcontinyed by
reafon of death, new commiffion, affociation, or not coming
of fuch juftices ; that though any plaintiff be made duke,
archbifhop, marquis, earl, vilcount, baron,- bithop, knighe,
jultice of tiie one bench or the other, or ferjeant at law, no
writ or ation fhall be abateable ; and that 2 juftice of
aflife, of gaol-delivery, or of the peace, or a perfon being in
any other of the king's commiffions whatfoever, though
preferred to any of the above honours, fhall yet remain
juftice and commiffioner, and execute his commifion as
before.

MorEOVER it was emafled, that where a perfon is found
guilty of any felony whatfoever, for which judgment of
death fhould or may enfue, and fhall be reprieved, without
judgment, and comimitted to prifon; any who fhall
sbeafterwards affigned juftices to deliver that gaol, may give
Jndgmmtofda&,uthefomerguﬁammghthredone;
and that no procefs or fuit befon;uﬂ:mdalﬁ,m-
delivery, oyer and terminer, of the peace, or other commif-
fioners, ﬂzﬂlhed:&omuedbyﬁepuﬁlﬂngfﬁnym
mmﬁonmihmwbyahnngﬁeﬁwﬁoi&l

mumam ﬁndxemjﬁniiul
EL Y '”ﬂi-lt.un- '
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any fuit for the king and themfelves; but fuch fales muft

be on the requet of the king, or of the party fucing

‘ll tam,

. AN explamation was made of ftat. 32 Hen. VIH.c 2.* . q

concerning the limitation of ations, as to certain cafes, :

where it was often not goffible, from the natural courfe of

. things, to lay the gfplees, feifin, or prefentment within fixty

.years. 1t was therefore declared by fat. y Ma. ft. 2. ¢. 5.

that that aék fhould not extend to any writ of right of ad-

‘wowfon, quare impedit, aflife, jure patronatis, nor to any

writ of right of ward, writ of ravifament of ward, for the -

wardfhip of the body, or of any honor, caftle, or lands, nor

to the feifor of fuch wandﬂup. ;

Iu reviewing the changes made in our criminal Iaw Cimins lav

thefe two reigns, we ﬂll]].,ﬁr& go thro’ the ftatutes

d'mm VL. and then proceed to thofe of queen Mary.

The criminal law was very materially affecied by ftatutes

made in :]nmgn of Edward VI. whtch wehall now men- ¢

“tion in the order in which they wete made.  The flatute

_ «of 1 Ed, 21.:.1%,m§enkmdot,ﬁm in the hiftory of

ﬁnqa.by m many harfh laws, and making feveral -

.

mmmywuﬁmddm stﬁ!t "
n;iﬁilmh-d. ; |

MMW‘R&IM& f.2.c.9: ﬂutallﬂnes mwﬁm‘
whereupon proclumation has not been duly had, byseafon " LE} e q
of the adjournment of the term, fhall be of the fame force i
under ftat. 4 Hen. VIL. c.24. as if the term had been re- 2
gularly holden.  The fat. 35 Hen. VIIL c. 6. which §
gave a tales de circsonflantibus tow plaintiff, was by ftat. B
4 and § Ph. and Ma. c. 7. extended to any iffue to be tried 3
between the king and a private party, or fuch as purfue i

'.l pmmbhm unwvmhy of notice. l-hvmg faid, 1
“ that on the part of a prince, the people nmumrm;fo S
‘fdmmmdm.agem,mmmmm&rm- o
* Vid, ant, 367,
Hh2 3 “ nefe
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£ avoidance of fu W&mﬁam
“p “9:':' V.. Buﬂ:e%‘ ‘tempeft or mntcr;‘mmﬁ
« garment is copvenient ; i

“ more fiberal cafe or lighter

u:ﬂmxmm ohe. padliment (e 'y
“ quiring), in a more calm and uict teign
chﬁwg .‘..'_; ) m'

reafonby Gac, 2554, 1L, isnre 3, hnd By 400 PRI
l&bﬁd "ﬂl offences mad ’ﬁ[ﬂu’qhy Frmf nee
mhﬂgfﬂ&m yy ‘e repealed
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“F"T""m again®
..  fpeci :heﬁ.- ftatutes by me,
it repeals } all adgof f jament concerning d

i and matters of religon’, It likewife repqnls'ﬁar..
1:3‘%__\?![] c. 8, that proclamations made by advice of
the counc Thould be obeyed, as acts made by parliament ;
iﬂm:@gﬂen V!H’. ¢. 23. for the due execu-

, ﬁirghnsa&xsmuplqrdm mpcalmgccmmlaw:of
a fevere caft ; the remainder of it is taken up cither in

enalfing fome new offences, or ‘making fome beneficial
ﬁuﬁﬁﬁlhﬁt of criminal proceedings,

'ﬁr@ place, it was ordained, if any pcrfm.,hygpen

mg, exprefs words er fayings, affirmed that the king

*u mgt eroughtﬂottuhp, fupreme head of the church

of En and Ireland, immediately under God ; or, that

‘ofl!.omq, or any ether perfon, was or ought to

beby the aws of God fupreme head of the fume churches;

or that the king was not king of England, France, and

;orifmyonﬂiduaﬂplﬁormgme, by open

, exprels words QQT ‘to depofe the king
m“ﬁs eftite, or deprive him of his titles ; or did opuﬂy
I“'bm or f‘! that Inrperﬁnmxhﬂn the king of right
ought o be m ; every fuch offender, his aiders or abet-
w ot the MDﬂ’ence forfeltall his goods and

and promnom,fa'iga,wﬂ
.“'~ maw the
"' ﬁ@ﬂ" lfdaeuhdclﬂ'mm
."g\u.u. rs_oa_;. ‘l-ﬂ-s * %R
Hhk3 L e

oblerved, the .



:
E
E

HISTORY OF THE

were cemmmed by wntmg, printing, mndeul, or 28,
it was high-treafon for every offence *. It was, befides,
enacted, for confirming the fucceffion eftablifhed by flat.

35 Hen, VIII c. 1. * that if any of the king’s heirs, or
perfons to whom the crown was limited by that a&, ufurp-
ed the one of them upon dseother,w:mmpmdehekin;
in the quiet e:goymentoﬂhccm it ﬁmld be adjudged
high-treafon.

A¥TER enalling the sbovg treafons and offences, this
ftatute takes away clergy from perfons convifted or as-
tainted of the following crimes : of murder of malice pre- -
pmfcd ; of poifoning of malice prepenfed ; of breaking of
any houfe by day or by night, any perfon being then in the
fame houfe where the breaking fhall be committed, and
thereby put in fear or dread ; for robbing of any perfon or
perfons in the highway, or near the highway; or for felo-
nious {tealing of horfes, geldings, or mares ; of felonious

_taking of any goods out of any parith-church, or other

church or chapel. In all thefe cafes clergy is taken away,
if the party is found guilty by verdiét or confeffion, or will
not anfwer diselly, or ftands wilfully and malicioufly
mute -

For removing doubts and defining the extent of crimes,
in two inftances, it is declared ¢ that concealment, or keep-
ing fecret any high-treafon, fhall be adjudged mifprifion of
treafon ; and that® all wilful killing by poifoning fhall be
deemed wilful murder of malice prtpenfed it having been
dgclmd high-treafon in the former. gnf

“Some provifions are made refpecting madequol‘hidsy
and the like, Itudeeht@d, &mmmm&@g
mequmerlH nndanchufncf&ﬂum concerning
chd[pw for the county, hundred, or peremptory
Yenge 5 wmﬁrcﬂdfwuznﬂmmby

mmﬁmwmsaﬁodm.mummw,

b Seft. gy, = 5e8. 13
_® Vid.ant, 28e, r ! vid unt a8z,
* Seft. yeo. # Sefl. 11,

4 564, 0.
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which are flat. 35 Hen. VIIL c. 6. fat. 4 Hen. VIIL c.
2. ht.s:Hen.?Iﬂ.c.z. And wherc-cver a common ,
perfon. mg-hwohs dergy as aclerk convi® who may
make his purgation ; and alfo in all cales where the privi-
lege of clergy is taken away by this act (wilful murder and
pmﬁnugofmahbepupmfedodymept), alordofpu.
liament and peer of the reglm, having place and voice in
parliament, by claiming the benefit of this a&, though
he cannot read; without n.nébntnmgm the hand, lofs of
inheritance, or corruption blogd, is to be deemed, for
the ficlk time.only, as a clerk convi& who may make pur-
pdm 3 and fuch 2 perfon is to be tried for any of the
offences limited in this*a& by bis peers, as in cafes of
high-treafon '.

Trar thcobje&uon of bigamy might no_longer be a
caufe for precluding any one from his privilege of clergy,
i;_i.dadand; that perfons who have been fundry times
married to {ingle women or widows, fhall, notwithftand-
ing, have this benefit* ; and that the wife of any one at-
tainted, convifled, or outlawed of any treafon, petit-trea-
fon, mifprifion of treafon, murder, or felony, fhall notwith-
ﬂ;ndmg cnjoy her dower; a point which had been at-
u:m in former parliaments in cafes of felony, but with-

pmd‘s' The prefent a&k, as far as concerned treafon,
m,lnpnledl few years after, as will be feen prefently.

3[.(514.1’, refpeing profecutions it was enacted, that
nowfm fhould anfwer for any d’tbebefore-mentwncd
M bynpmmhugdmdsonly, unh:fshem

Hh4. months

cx'ar.'
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P, months®. Further it is enadted, thatno one (hall be i
DN di condmmd,or odnw&ed,ﬁraujﬂﬂfm;p&
g;, ‘trcz‘fan, mifprifion of treafon, or for any words before fpe-

; 4 cified, unlefs he be accufed by two fufficient and | lawfuf
wnnell'u} or w“ilhngly, without violence, confefs. the
fame conccrmng wh:éh taﬁ pron!ion we fhall fag more

hereafter.

A.Tjrcfcnt we fhall make a reumk Aupon one arficle of
< that claufe of the Ratute which takes away clergy from
% Houfe-bresk-  thofe whoare convicted « of Greaking of any houfe by day
t - « gy 6; mgl-t, any perfon being then in the fame houfg

« and thereby putin fear and dread.” Thele words, up-
on the face of them, appear to baye enacted a nullity ; for,
as the breaking of 2 houfe by day or'by mght, though
body thould .be put in fear, is not in itfelf a fdony,il
flands inno need of clergy, and the taking it away is in
effe@inflifting no penalty at all : however, it is not to be"
fuppofed, that an a& made upon fuch full confideration
as this fcems to have been, would have contained a fen-
tence that was neither law nor fenfe, info material a point
2 this 3 and whatever may be the modern conftruction of
thefe ‘ﬁronls, they certainly, at the time, bore a mnug
entirely confonant to the notions of law then prevailing. It
" is moft probable, that the parliazmenthere meant to takeaway
dlergy from burglary ; the defcription of which offence,
we have feen, was in early times very large, and was not
yet contradted to the precife compafs in which it now is :
and at the time this ad was ‘made, that offence m;@n, fu'
the minds of fome, be fufficiently dnﬁ:ribed.’

ﬂm ;’:m, huk I'Qu d‘ gﬁﬁ?

ghaey®, though nothi
erbert, in_ his abridge
“.‘.__.;". .

"f 19 ‘ﬂﬁwmaﬂﬂﬂ-mm m.u:.m.
"o _ _ is

g
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is mthemsmqlw.bm was added by blw‘clﬁw
gt, perhaps, be only his own opinion, or at moft
. the o@mopdihls time. Asto burglary being in the night
onlyy the firft determination, which expreily agd finally. ®
fap!hﬂmihalip:becqnﬁdemiafud.mk& the
breaking be by night, is a cafe in 4 Ed. V1. three years,
after this aéte: if (o, the bqumghm defcribed, without
any thing more; comprehended a burglary as then under-
ftood ; and probably the fpecifying whether by day or by
night, was to obviate the ddubts, which, moft likely,
long fubfifted, before it was folemnly zgrced that it mufl,
be by night.

Bur foon after this ftatute, this offence begln to be
more exprefsly fettled and defined.  After the determina-
tion in 4 Ed. VI. which confined it to the night, we find
a writer of queen Mary's time exprefsly faying, that there
muft bea felouions intestt to rob or murder ; as alfo, that
it muft be inthe might®. When ‘burglary was defined in
this manner, the ftatute 1 £d. V1. c. 12, was defrauded,
as it were, of its fubjelt; and as the words no longer ex-

prefled any exifting felony, they took away clergy from
none. But that fuch a provifion might not be vain and
ufelefs; the courts, to whom ate given the oracles of the
law, have fince thought proper to fupply by conftruion
the defeét wluch had thus accrqu!ly been brought on
thew They argued, that the breaking a houfe by
Mmtmly ‘meant, that lreaking and entering
with énte uwﬁlmf, which is now call-

_%ﬁMahnufe by day is in

therefore the breaking here meant, is fuch

ng anner were two. crimes raifed by con
-Mhhﬂmiwwnmﬂim
.fqﬂquu.._;yu&aaaw’

. L I | 'y
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'__m.:m,a a houfe after the ®
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CHAP which the flatute might have iue&'e&whhaﬁy
XXXI, ®

. - ETEY
F vi.  THe next ftatute which enafts any penalties, is llle
PRILIP and 28 of uniformity, 2 and 3 Ed. VL. e 1. which infliéts

feveral punifhments on offences againdt the book of com-
mx"ﬂ mon-prayer. Thus itis ordained, that if any minifter
 peayer, refufe to make ufe of this book, or ufe any other, or fhall
preach or fpeak any thing in derogation of it, and fhall be
thereof conviéled by verdi@, by his. own confeflion, or
by the notorious evidence of the fai2 %, he fhall forfeit the
profits of fuch of his fpiritual benefices as theking pleales,
for a whole year, and fuffer imprifonment for fix months ;
for the fecond offence, fhall be deprived ipfe faifo of all his
fpiritual promotions, and be imprifoned a whole year ;
and for the third offence, be imprifoned durmg life. And
if he bas no benefice or fpiritual promotion, he fhall for
the firft offence be imprifoned for fix months ; and for the
fecond offence, during life. Sofar of the clergy.

Acaxx, if any perfon whatfoever thally in anyinterludes,
plays, fongs, rhimes, or by other open words, fpeak any
thing in derogation of this book ; or fhall, by open fuét
or open threatenings, compel or procure any minifter in
any cathedral or church to fing or fa}- any prayers, or mi-
nifter any facrament otherwifc than inthis book ; or fhall
interrupt any minifter in fuch finging, faying, or mini{-
tering, he is to forfeit for the firlt offence 10l. ; for for the fe-
cond offence, 20l. ; for the third offence, all Imgopdund

chartels, and to be imprifoned during life; and Lfﬁnpl.
. is not paid in fix weeks after mnn&tm:,he:smhgm-
i prifoned for three mnﬂtu,ndddw zol._ummid‘m
othe (ame time, he is to 10 i
ihld{humf dl Ilnfpn

ﬂ. Chtjhul Low. v
s 1 We have hefore feen, that this
i - %ﬁq “mm In!hlllnh!.
1 have artemped * ¥id, ant. 34.

* meu&myht"
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at the aﬂm‘ér feflions, with liberty to every archb:(bop CHAP
orhlhmp 1o be affociated to the juftices. The indift- o g 2

) mﬂuqmﬁbenube next feflions or affize ; and the lords EDW. VI,
. o p‘l‘ are to be tried for thefe offences by their P:.k"é?‘,‘.‘
peers. The juridiction of bifhops is not hereby taken
away ; but they are to enquire and punifh fuch offenders
by ecclefiaftical cenfures, fo,*however, as no one be pu-
nifhed both by the fpiritual and temporal court for the
fame fa&, .
‘THEe next pepal fittute was 2 and 3 Ed. VL c. § Unlawful af-
againftunlawful affemblies; an a& which was occafioned femblies.
by the late riots in many parts of England, -and which pro-
vided fome very heavy penalties to prevent the like difor-
ders. It was made high-treafon for twelve perfons or
more, being affembled together, to attempt to kill or im-
prifon any of the king’s council ; or to alter any laws;
and to continue together for the fpace of an hour, being
gommanded by a jultice of peace, mayor, fheriff, or the
like, todepart, It was made felony for twelve perfons to
pradlife to deftroy any park, pond, conduit, or dove-
#oule ; or.to have common or way in any ground; or to
pull down any houfes, barns, or mills ; or to burn any
ftack of corn ; or to abate the rentsof any lands, or the
ﬁmofviﬂial; and to continue together an hour, be-
ing commanded in like manner to depart. Concerning
the provifions of this a&, we fhall have oceafion to fpeak
inthe next reign. Byc. 15 of the fame ftatute, thepub- .
lifhing any falfe prophecy upon occafion of arms, fields,
ahdthe fike, to the intent to make diffenfion, was to be
punifhed for the firlt offence, by one year’s imprifonment, ~
and the forfeiturg of 10l. ; for the fecond offence, by for-e
feiture of all the pasty’s goods, and imprifonment during life.
MM afls, being temporary, were left toexpirein a
few years, The remainder of thecriminal aéts pied in
nzpm. the oth, roth, and 11th chapters of flar.
5:.:1! VL Tbefammyuut:mlhws,mdm
pow under confideraion. W fhall begin"with the lait, *
~ eoncciing treafon, Turs
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“ Tuns flatute enalls ecrtain treafons of the fa
with forne’ made in &m@dmm; ¢
with fuch qualifications’as difcover more tempesiﬁgh-

4 1

g
r “‘F"“ deration.  If any perfon by open *preaching, ew

L

words or fayings, afirmed that the king, or his heirs,
mmuwmdme;gmvm c. :.ﬁ_:_r—
ing in pofieffion of the crown) was a heretic, fchifmatic,
tyrant, infidel, or ufurper, he was for the Erﬂ;nﬁmde,
to forfeit all his goods and chattels, and to be i
during the king’s pleafure ;¢ for the fecond offence, to Jofe
thie iffues and profits of his lands dufing life, and of all fpi-
ritual promotions, and fuffer perpetual imprifonment ,ud
for the third effence, he was to be adjudgeda traitor,
Bmwﬁuﬁmsoﬁmemcmudbymmg,pum
ing, painting, carving, or graving, it was made higlh
weafon in the frft inftance. ltwaﬁncm&d,thwf
any perfan rebellioufly withheld any of the king’s nﬂﬁ.;
fortreffes, or holds, or his fhips, ordnance, artillery, or
ather munitions of war, mdd;dnmg:vethemupmchin
fix days after proclamation, it fhould be high-treafon,
Tt was alfo provided, in purfuance of ftat. 26 Hen. VIIL'
c. 13 and ftats 35 Hen. VIIL c. S*Mﬁﬂmﬂ .
committed out of the realm, fhould be tried by commife
fion in any county; and outlawry pronounced againft
fich offender, though out ofthe realm at the time, wasto
be valid : to which it was now added by this ftatute, that
.fﬁxﬁ:pcrfmﬂmuldmﬂmayma&uthemﬁ:m'ym
nounced furrender himfelf to the chief-juftice of
and offer totraverfe the indi€tment, he fhall be

©2do 3 and if he is acquitted. byvéri'&,h&ﬁﬂlh w

pcharged from the cirdavery and all its forfeitures, 2 wm.ﬁ
“Psasons who committed tbF, above, 9&99: 5} n
m or words, mut ﬁm ~bech acoufed

faonths, - It declared, -gcn PR
,ammzw of highstreafon fhall forfet all lands and te-

sements in which they, bave an cftate of inheritance ;. :nd,
t » W-aﬂ- 293, . -
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il f @lat. 1 Bd. VI c. 12, fe&. 17. that wives
andsh vé&&‘m&m Bl ot have
-tﬁ?l#“""f o e
T lﬂqdhs ﬂmuei‘s much in favour of the fub-
je&. T claufe concerning mil'pnﬁon of treafon,
ﬁ%tﬁhﬂam 1‘1&! VI c. 12.; but the prefent,
by the r wordin .ﬁ,of ity evidently fhews what was
n of thefe reputed declarations on this paint : for
the i&ﬁy‘, that the cqu:eﬂmtorkecpmg fecret of any
hlgh -treafon ﬂnﬁ be dccmcd and taken orly mifprifion of
mfoﬁ r}y q;hichu was mtcndcdﬁ far to fet a limit to
ive &étﬁ:m Tha ncxt claufe contams a wile
: wu:ncﬂbs on trials; and is thouglit
mhl“y]:been mde ;n cnnfequcnoc of what pafed on t‘hc
e trial of the duke of Somerfet, when the oppreffion at-
o acontrary way of proceeding had excired a genc-
l'.if nd:gnsnm. It enals, that no perfon fhall be indi&t-
condcmncd, convified, or atainted, for
uigrtrufon that now i, or hereafter fhall be, unicss he be
tfﬁwfmfed by two lawful accufers; which, o far,
feems to be little ‘more than had been ordained by ftat. ¢
Ed. VI ¢. 12, * But this ftatute goes further : it dire&s,
3’9:& « accufers, at the time of the arraignment of
_pr%xcufad, if thiey be then living, thall be broughe
perfon before the party fo accufed, and avow and
That that they have to fay againt the party
3 guilty, unlefs he fhall willingly, without
{5 the fame.” The particular meaning
her ftatute of this king, with their effelt
, will be confidercd, whea we Heak of
tndh&ry m was fuppoled to hivu

- ITITE -—‘---v--—‘ s re TN, =

Cltl.t
XNNY.
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‘€H AP Hen VIIILc, 1, *upon which there had arifen three doubts ¢
. SS- , 1, whether the owner or dweller muft not be in the very
EDW. V1. chamber where the robbery was committed ; a doubt that

*'“"'";" arofe from a firi& adherence to the notion of a proper
' " robbery, where the taking muft be in the prefence of the
perfon robbed : 2dly, whether the offender would lofe his
chrgy if the owrer or dweller was afleep ; apprehiending,
probably, that in that ftate’he could not be faid to be put
in fear, according to the requifite of the ftatute: 3dly,
‘whether a booth or tent én a fair or market, in which
dealers ufed to dwell and fleep during the continuance of
fuch fairs, could be confidered as a dwelling-houfe under
that flatute, To remove thefe doubts, it was declared
andenadted, that any perfon found guilty for robbing of a
perfon in any part or parcel of their dwelling-houfes or -
dwelling-places, the owner or dweller in the fame houfe,
or his wife, his children, or fervants, being then within
the fame houfe or place, where the robbery and felony fhall 1

-

happen to be committed and done, or in any other place
within the precinét of the fame houfe or dwelling-place,
fhall in no wife be admitted to his clergy, whether .the
owner or dweller in the fame houfe, his wife and children
then and there being, fhall be fleeping or waking. Fur-
ther, that any one found guilty of robbing a perfon in a
booth or tent in a fair or market, the owner, his wffe,
his children, or fervants, or fervant, then being within
the {ame booth or tent, {hall :mtbeaduﬁtted:oﬂwbene
fit of his clergy ; but fhall fuffer death mﬁm& ne
mentioned in flat. 23 Hen, V111, c. 1. for. robligties.

in dwelling-houles, without any conlfideration

owner or dweller in fuch booths or tents,

+ dren, or fervants, being in the fame bue
or waking. Thelatter part of this adt"
particulsr manaer, becaufe, as We fhall prefently fee
therd® have arifen great doubts whether this ﬂat.a

¢ Hen. vm c. 3. {or_at leat ftat. 25 Hen. VIIL c.

* Vid. ant, 186, :
which
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which is 3 fupplement to it) be now in force; which, ©H & P
upon the prefent appearance of things in the courfe of this | _ Ry
Hiftory, [muft be anfwered in the negative ; 2s they were, W
" among other flatutes taking away clergy, repealed by ftat. o
x Ed. VL c. 12. {. 10. as we have before feen. '

Bur as the doubt concerning thefe ftatutes arifes upon of the revivor

the next at, namely, ftat. $and 6 EA.VI. c. 10. we (hall ‘:" . viLL,

proceed to examine that. ‘T'he preamble recites, that flat, ~ .

23 Hen. VIII. c. 1. had taken clergy away in certain rob-

beries and burglaries ; bur extepded only to thofe who were

convicted in the county where the fact was committed 3 ’

and as fuch felons often carried their fpoil into another

county, and if they were indicted there for the fimple lar-
ceny, they had their clergy ; that it was for thefe reafons
enatted, by ftat. 25 Hen, V1II. c. 3. * that they fbould lofe

their clergy, as if indicted in the fame county where the

‘yobbery or burglary was committed, Then it rec:m, that

ftat, 25 Hen. VIII. was repealed by a claufe in flat. x

Ed. VL and that fince offenders of this kind bad enjoyed

dmr former impunity; for redrefs whereof this ftatute
now enacted, « that the faid ftat. 25 Hen. VIIL c. 3.

 touching the putting of fuch offenders from their cler-

“ gy and every article, claufe, or fentence, in the fame,

“ touching clergy, fhould from thenceforth, touching
“ﬁlchcﬁncu, remain, and be in full force, in fuch man-

“ per and foravas it was before the making of ftat. 1 Ed.VI.
“ ¢, 12.” Thisis the effe&t of fat. 5and 6 Ed, V1. c. 10.

I became in afier-times a queftion, founded upon the .
eperation  of this ftatute, whether the whole of ftat. 25
‘Hen. VIL c. 3. and alfo ftat. 23 Hen. VIIL e 1. were
i not thereby revived.  The occafion of this queftion was <

s follows, A man was indifted 1 for wilful burning of 2 ®
 houfe. - This ofigace, among. others, was deprived of
m fat. 23 Hen. V1IL ¢. 1. which mad‘d
3 and acceffaries before the fal Ged
! * Vid, ant. 337, + Powlter's Cafe, 19 Rep. »
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. by verdi&@ or confefion; but did not reach the café of

‘perfons wilfully franding mute, and the like : to remedy
which defect, ftat. 25 Hen. VIIL ¢. 3. f. 2. oufted of their

. -clergy fuch offenders in thofe cafes 5 and after that, made
~ the provifion‘we have before rehearfed conterning perfons

indiéted in one county for goods taken by robbery or bue-
‘glaryin another. Then came {tat. 1 £d. V. c. 312.f. 10,

-whichy took away clergy from all felonies except thofe exu-

merated in the a&. Thefe are for the'moft part fuch as
were before deprived of clergy by ftat, 23 Hen. VIIL ; but
there is no mention of wilfid burning of houfes; nor of
acceflaries before the fact. Ttn:reﬁ:rc, as ftat. 23 Hen VI
‘and 2§Hen. VIIL. were repealed, and fat. 1 Bd. VI.

€12, had mot-provided for burning of houfes, it was &
doubt ir the cafe abovementioned, by what -exifting law
the offender was oufted of his clergy. It was there con-
tended - (and that feems to have been the opitiion of ford
Coke), that  this faat, § and 6 Ed. VI. . xo. revived the
whole of feat. 25 Hen. V1. and confequently, thatwils
ful burning being named in the firft claufe among the of-
fences enumerated in fat. 23 Hen. VI is oufted by the
general words, every article, clunfe, or fontencey contained
in'the fume concerning clergy.  Howevery others* areof
opinion, that, general as thefe words'may feem, they mult
be reftrained to that particular mifchief; which, it appears
by the “preamble, was alone in contemplation to be reme-
died: and fome* remark, very jultly, that the enadting

" chufe in the latter part of it reftrains thefe general ' words,

ihmud:mhednubyiordﬂoh, nﬁ&vﬁwa’r ii’e
ﬁmd:ffd:eprcmw

ERETERL T
. mmm ¢ Noamely, fir Michacd Fofler.
Mickasi Fefier. . . ‘&;‘
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- m‘m wmm.:w&mmm c
_in the fame offences ; but this fatute, moreover, takes it
. away from acceflaries before i wilful burning, Now M*'ﬂ
fome of the judges, fays Jord Coke, Mmm e g
the difficulty, and gave an interpretation to the former
ads. For if the principal fhould have his clergy, it
would be abliird, and what was never feen in our law, that
clergy fhould be taken from'the acceffary ; and fecondly,
it would be in vain to take away clergy from the acceflary,
and leave the principal to Mave his clergy; for if the
priacipal had his clergy before judgment, the acceflary
‘fhould not be arraigned. And ithis fir Michael Fofter
‘thinks was the real groum;upon which that determination
‘refted : fothat, upon the whole, he is ‘of opinion, that
both 23 and 25 Hen. VIH. were repealed by ftat, 1
Qd.VIrdntﬂie ftat. 5 and 6 Ed. VI. c. 10. revived
" ftar. 25 Hen. VIIL only in part, for the purpofe thercin
‘mentioned ; that therefore, both ftat, 23 and ftat, 25 Hen.
‘VIIL continue otherwife repealed ; and that the ftar.
‘4 and § Ph. and Ma. put the matter out of doubt with
regard to arfon®.

WaaTever ingenuity there may be in this way of re-
conciling the repugnance of ftatutes when they are made,
and allowing this to be a probable inference from the ftat.
4 and 5 Ph, and Ma.; yet itis very difficult to imagine,
that the legiflature, having in contemplation to take away
glergy from principals,” fhould take it only from acceffaries
exprefsly, and leave it to legal conftruction to make the .
fame conclufion as to principals ; a method hardly fuitable
1 the precifion and determination’ of a legiflative -aét,
~When ; m:ﬂfn‘m&&ﬁmgﬂ hiftory of thefe fta- &
tutes,. we want ﬁmmhwhmw
different times, which only hyaﬁm urity. The
-'-#.sud&ﬁd.\’l cg.hu, !hhﬂgmgd’

_ g o ol szs!u& - o
Vandv. T s it,
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it, to confider the fat. 23 !-kn.\i’lu. as ftill in forces for

it fays; it bath been doubted refpedting that ftatute in

fome points, and therefore provides for the explanation of -
thofe doubts : whereas, had that ftatute been looked on
as repealed ; if any doubts upon it had been thought wor-
thy a parliamentary expofition; or'gather, if it had been
thought proper to re-enact any of its provifions; that fta-
tute, it fhould feem, would have been {poken of in an-
other tenfe; namely, that it bad- been doubted. If the

* parliament entertained an ofinion that flat. 23 Hen  VIiL

was then in force, it mult bave been founded on the next
chapter of ftat. sand & Ed. VL. ; which being thought
1o revive in toto ltat. 25 Hen. \hll (an aét fupplementary
to ftat. 23 Hen. VIIL) thereby aMo revived ftar. 23
Hen. V111, which opinion we have above feen was held by
Tord Coke many years after.  Nor is it any objeclion te
this {uppofition, that the reviving ftatute of 5 and 6. Eﬁ‘-’
ward V1. is placed in the ftatute-book fubfequent to the
explanatoryat *; as there are many inftanees in this reign
where afts that are Jater in point of time, are phced be-
forc former adts of the fame feflion”.

HowEver the parliament might have formed lhelropu-

mion on this point at the time, they foon afterwards

thought differently ; for early in the next reign ic will be
feen, there happened a cafe which called upon them to
make, as itwere, a decifion on this queftion. They pafled
a fpecial alk for the purpofe of taking away clergy from an
acceflary béfore the fa@ in murder ; which offenders, as
we have fcen, are not deprived of that privilege by ftat. 1
Ed. VI c. 12,5 and they thereby fcemed to declare, that
ftat. 23 Hen. VIIL Swhick had provided for this cafe, was

- mot then in foree, ‘Purfuing the fame idea, the legifla-

ture made an 2 Mﬂ' yoars afiet, dyfagigand s

A

t .|E
o q-llﬂcai ?t ummmrumm'*

T . ghand ill;‘ﬂ.
‘el iys and fallsy wwas. .u-'h

of uniformity, cap. 1.
Ph.
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Ph. and Ma. mmydm from' acceffaries before € FA P.
in all the offences where it was taken from principals by

fhat. 1 Ed. VI c. 12. and alfo from acceffuries in arfon "m
in which this flatute is very particalar : for tho' it wasins FRILLY ,,
tended evidently as a fupplement to 'ftat. 1 Ed. VI, yetit

rather deviated from that, and purfued the words of ftat.

23 Hen. VI which was 3t the fame time regarded as'a

law not then in force; and by taking clergy from acceffa-

ries ‘in arfon, when no flatute in force took it from the

principals, created the abovd-mentioned doubt; and at

length farhifhed, as it"is' thought, the refolution of it.

Thus, in every point of YView, thefe flatutes are in-

volved in obfcurity ; and the main and only queftion

‘which renders the difcuffion of the point interefting, can

‘be folved no otherwife than bytht affiftance of i'eﬁnemrdt
“and conjecture.

%o Fetdon ' to the order of time from which we have Trial of felous
'Bgr!‘ﬂ'ed namely, ftat. sand 6 Ed. V1. c. 10. of perfons in foren
“eommitting a burglary or robbery in one county, and - e
“Ing with the thing {tolen into another ; which leads us to

mention another act made for the like furtherarce of eri-

minal jultice, and the removal of like impediments : this

was flat. 2 and 3 Ed. VI.c. 25, The preambles of the

adt ftates two defelts of the law, Firl, that wbcrc a

perfon, who was felonioufly firuck in one county, died in

another, alawful indictment could not be taken ineither ;

for gaj'qpon @f the county where he was ftruck, could
uhiatnnmgc of the de-s{h; por could thofe where

thie death happened, for the fame reafon, take cognifance

u.f rhcﬁmh i'fo thatﬂii{lﬁafﬁb way of punifhing fuch

: : mdﬁmé as the ftatute fays, b e
bﬁgﬂ : 1,!‘ mhem who had robbe
" u-ﬁﬂgﬁﬁn{toumy, : ' their unﬂc;mtoan-
,m‘inwhlch cafe, tho” the pr was attgnted in
| one county, , yat the juross of r could take do cog-

gﬁm: of fuch atainder; “and ‘Herefore the accelfary

LEEie : went
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latt reign > rha&ﬁé;fwoqd&
cle to juftice 5 and however they “‘m‘ﬂ“& ery, or
munlcr, whschwaan;complmm ""“'W&"X
Jur; of two; and tho’ an. indifment might be ﬁ:u'pg of
fuch fealing ; mtﬁm»nocau which had yet waran

an indigtment of killing, whtre the {troke was in one
county; and the death maaot}ur; but tbue s an c:-
prefs determination in the mgnosznthlL ou
fuch a murder might be profecuted by agpll, of
not by indiélment®  To remedy thefe defels, l.pdpc-
move all doubt, it was enacted] as to the firft, that the

*jurorsof the county where the death happens, may en-

quire, and an appeal may be brought, of the &mke in
another; and in the{econd cale, that an mdl&meut 2
an acceflary fhallbe as valid as if the pnnctpa'l :ﬁ':?cre
had been commitied within the fame ceunty.
commiflioners before whom the indi@ment is ;af:gn, are

to write to the cu/los rotudorum where the prineipd m
attainted or convicted, to certify whether he was: amnted,
convi@ed, or otherwile difcharged ; which, certificate is to
be upder the feal of the cuffos rotularum ; and upon ‘the
seceiptof it, the juftices are to proceed againit the accef-

fary, as if the principal offence had been r:omnmlted :n

that county.

SuME fow othzr ftatutes were made l:om::ﬂ:mg &rl’ﬁi&
and punifhments.  The fat. .25 Hen. Vil . 6. makfn
lodomy felony wtthoutdzw being. repnkcﬁu!he '

SR 40}

ral claufe of flar. 1 Ed. VL. c. 12, was mnvedw 2
And en doubte
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e¢33. that it Mould. This fingular feruple was entertainedin  C.H A .
" coufideration of this being a penal law, but the like had XXX
- mecver: been countenanced in cafes regarding property
for the ftatute of Gloucefler, giving an action of walte ®
againfk one who holds for a term of years, had always
been conftrued toextend to 2 holding for a year®.

‘THERE wuuhwmndetopundb offeaces committed.
in churches and church-yatds by riotous and outrageous
quarrels, as then often happened between the reformed
and thofe of the antient religion. Such offenders are con-
fidered in three different lights by this a®, and. differently
punifhed,  Firft, it is enadled by ffar. 5.and 6 Ed. VI,
c. 4 if any perfon, by whrds only, quacrel, chide,. or
brawl in any church or church-yard, he fhall, if the of«
fence be proved by two lawful witnefles, be fufpended, if
alay man, abingreff ecclefies if a clerk, from the mi-
niftration of his office, at the difcretion of the ordinary.
Secondly, if any one {mite, orlay violent hands upon an-
other, he fhall be deemed #p/o fadle excommunicate. And
thirdly, if any malicioufly ftrike with a weapon, or draw
a weapon to the intent to ftrike fuch perfon, and be con-
vidled by verdi& of twelve men, or his own confeffion,
or by fwe lawwful witneffes, before the jultices of affife, of

and terminer, or of the peace, in their feflions, he
{hall have his ears cut off ; and if he has no ears, fays the
ftatute, be fhall be marked in the check with a red-hot
iron having the letter F therein, that he may be known
for a fray-maker and a fighter ; and fhall morcaver be
deemed ipfs fallo excommunicate.

_ *BerorE we quic this fubjeét of penal daw, it will be o 0o
proper to mention a provifion made at the beginning of é
mmwwlﬁmw vﬁﬂﬁ which pu;iihd »
vagrancy, as we hgve before ‘feen, flavery, It was

mxzd.w mmwﬂﬂimqﬂw

-n—o.a, bty W
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e na-r mkelm purgation, mm be a flave for one year to
“p? him who would become bound, wi 'fdrns,tnzaf to
'aw VL. theordinary, to the king’s ufe, to take him into fervice ;

e a.ln 4 aridbe was then fo be treated as-vagabonds' were direted
by that alt to be treated in the like cafe. ©  Again, a clerk
attainted or convict, who by law could not make his pur-
gation, might be delivered by the ordinary to any'man who
would become bound, with two fufficient fureties, to keep
him as his flave five years, to be ufed as a vagabond; and
¢very perfon to whom fuch 2%ne was adjudged flave, might
put a ring of iron about his neck, army or lsg. This
extravagant’ punifliment, efpecially under fo hateful anap-
pellation as that of flavery, was ill borne by the fpirit of
the nation ; and was thercfore repealed by ftat. 3 and 4
Ed. VI. c. 16. as has been before related. |

Tuis was the ftate of our criminal law at the time of

;l:pe:; of rea- queen Mary's acceffion, when a flatute was made imilar

' P:,:E,,,, to that paffed at the beginning of Edward VI.%s reign; o
abolifh all new-created treafons and felonies; though the
repealing act of Edward V1. and the mildnefs of that

A reign, had left very litde occafion for fuch a flatute.

However, fuch a beginning had fome fmall ¢ffe& in con.

ciliating the minds of the nation to ‘her government, till

another fpirit could with more fafety difcover itfelf, - The
preamble of the a&,; in ftating a' reafon for making it,
feems to glance at ftat. 5 and 6 Ed, V1. ¢. 11, For it fays,
that “ many honourable end noble perfons have of late

“ (for words only, without  othér epinteny feély ‘or. decd)

« [uffered thameful death, not accuftomed to nobles:. to

“ remove the occafion of which in futurey the queen whs

. ¢ pleafed” that no a8, deed, or offence; being made

¢ treafon, petit-trealon, or milprifion of weafou, by writing,

‘eyphering, deeds, ar otherwife, fhall be fo decmed, ‘but

< ‘only Muhﬁmw .25 Ed. 1I1, And again,
thuﬁl ofeuces madu #lony (not being felony befo:e),

< appcunwd

§ 4



- - g o 3

;%K»O’L‘_I S H. .:?4 W

appoiated to be withi %Ww by, 201
made fince mm day of VIIL's gn.nulm;
repealed and void.

“Tus was the defeription of treafon. once mor:.mduapd
to the words of the {fatute of Edward I11. and the few fe-
lanies made in the laft reign were abolifhed. But, not-
‘mﬁﬂuﬂhgdusqqmummaafchmﬂwh fome treafons
and felonies were very: foon enafted by parliament.  In
the next feflions of that fame parliament, it was ordained by
ftat. 1 Ma. ft. 2. c. 6. in proteclion of & fpecics of coin for
which nolaw had before provided, that perfons who coun-
teefeited gold or filver coin, not the proper coin of this
vealm, but cusreat with tht queen’s confent {and by fat.
1 and 2 Phe and Ma. ¢. 11. thole who brmg fuch coin
into the realm) fhall be adjudged traitors; as.alfo thofe who
wountecleit the queen’s fign manual, privy fignet, or privy
deal ; for the ftatute of Henry VIII. concerning thele feals
was repealed by the general claufe of the former law.

In the fame feffion an a& was made againft riotous af-
femblies, and o repeal the law made for the like purpofe
inthe laft reign ®.  Thhis is ftat. ¥ Ma, f. 2. ¢, 12. which
together with that of Edward V1. deferves notice, as they
furnifhed 2 model for a fimilar one made in later times ;

~with this difference, that thofe of Edwurd and Mary in-
flicted ouly the penalty of fingle felony, that of George I.
of felony without clergy. The al in queftion declares it
felony for any perfons to the number of twelve, being af-
fcmbled together, to intend, or go about with force and
< arms, and of their own authority, to change any laws ; and,
being commanded by the fheriff, or by any juitice of the
- peace, mayor, or bailiff of any town or city, by procluma-
tion in the queen’s namc, to mu'tm their houles, to cons
~ﬁnmw&5mm‘ﬁ:r{uqh. ndment, or to
R Wd the nbowmnund : and if paibns

» ﬂd; ant. ”; g o
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to the number of twelve fhould go about to overthrow

pales, hedges, ditches, or other inclofures, the banks of any
fifli-pond or conduits for water, to the intent the fame
thould lic open’s or to have common there ; or to deftroy
deer or conies ; or to pull down any houfes, barns, mills ;-
or to burn any ffacks of corn ; or to abate rents of lands
or price of victuals, and fhould refufe in like manner to de-’
part after proclamation, it was made felony,  The raifing’
of people to the number of twelve, by ringing of bells,”
found of trumpet, of in any way, was likewife made fe-
lony, if the perfons fo met together came within the former’
claufes of the aét 5 and if the wife, fervant, orany other
relieved any perfons, fo affembled, with vicfuals, weapons,
or other things, they were to be deemed felons.  Thus far
of riots committed by twelve perfons. If the like offences
were committed by perfons above the number of two,and -
under that of twelve, theyweretobe imprifoned for ene
year: and finally, it was ordained, in a more comprehen-
five. manner, that if perfons to the number of forty affem-
bled for the above purpofes, or to do any other felony or re-
bellion, and fo continued together for three hours after pro-.
clamation, they thould be adjudged felons ; and any copy--
holder or farmer being required by the king's officer to
afift in fupprefling fuch offenders, and refufing fo to do,
was to forfeit his copyhold or leafe during his life. This
alt was only temporary, and foon expired.

Somk other of the penal laws of this reign were only
temporary, and expired at the demife of the crown, Such
was ftat: 1 and 2 Ph, and Ma. ¢. 3. concerning rc[.l:ﬂus
of news. The execution of fat. 3 Ed. I, c. 34. and
&R&c. II m}‘ 1:.5 W m’ebrm&a,,e&“%aw jﬂﬁmﬁ

3 t wqm#r ¢ at any perfon -
conm of e "P ‘any Naaderous {E’Iﬂf
or queen, thould, for the firft om-mce, be fet inthe
pillory, ind have both his #ars cut off (unlefs he paid 100!.)
aod fuffer three months imprifonment ; and if flanderous
‘ « . news
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néws were fpoken of any common perfon, there was the
fame panM except that the imprifonment was to be
* only for onc month ; and if ic was by book; rhime, ballady
letter, or writing, the offender was to have his right hand"

fivicken off'; and for the fecond offence, he was to fuffer’

imprifonment during life, and forfeiture of all his goods.
The queen’s jealouly of offgnders of this kind was fuch,

that an aék was made in the fame feffion© which declared,

that “ perfons who bawve by exprefs words prayed, or here-

« after thall pray, that God would fhorten the queen’s

“days, or take herout of the way (as' the conventiclers
“in Londonwere then faid jo have done), (hould be deemed

¢ traitors :” but with refpeét to offenders who had com~-
mitted this crime during that fefion of parliament, and.
were indifled, fuch perfons might, upon their arraignment,
fubmit themftlves to the queen’s merey, and then no judg-

ment was to be pafled ; which provils took off the edge,
in fome degree, of this ex pof? fuito law.

BuT the next a&t¥, of the fame feffion, went further ;
for, complaining that * the late clemency of the queen, in
“ relaxing penal laws, had given occafion to many cankard
“ and traitorous !::artk toimagine andattempr things againft
“ the governrnent " fome provifions were now again
made in the fpiric of feveral alts of © Hetiry VIIL. and of
one in the late reign.  Ifany, by open prmhfng, exprefs
words or fayings, did compafs or imagine to deprive the
Iung of his ﬁ‘ilcana honour, or to deftroy him ; or tolevy

sinft the ‘hu and queen; or did malicioufly or
-ﬁﬁ; fay that t!:e king ought not to have fuch title and
ftile ; fuch offender was o fofeit all his goods and iflues
oﬂiuhnas ing iﬂ% with ﬁbfp&ﬁl smprifonmcm ; and,
. Toda
Jhi or ﬂ:,ms m

.
' ;9"- 9% .‘% 5 Vit at. 173 194. 469.
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high-treafon in the firft inftance. There isanother treafon

made to proteét the king’s perfon, if he thould fmluthe
queen, and continue governor to the child of which the
queen was then fuppofed to be pregnant.  This aét con-
tains two claufes concerning trials for treafon, which we
fhall hereafter mention. . It requires that indi¢tments for
words, under this at, thould be brought within fix months ;
and now again declares, what ‘had been twice decided by
flatutes in the reign of Edward V1. that concealment of
high-treafon fhall only be mifprifion of treafon.

Tuese are all the penal ftatutes made refpeling the
government ; in which we fee ore caution and modera-
tion than in thofe of Henry VIII. from which they were co-
piedy though they wenta little further than thofe on the
like fubjeét in the reign of Edward VI, The remaining
ftatutes regarded common offences; and were; one con-
cerning Egyptians, another refpeéting accefiaries in certain
fclonies, and the laft about the ftealing of maidens.

'I‘mﬂamtc of Henry VIII. ¥ made againft Egyptians,
ies, was found not firiét enough to reftrain thofe
pcople from coming into the kingdom ; but many fill
reforted hither, ufing, as the prefent a& fays, * their old
“ accuftomed devilith and naughty practices and devices,
« with fuch abominable living as is not in any Chriftian
“ realm to be permitted, named, or known.” It is there-
fore enalted, by ftat. 1 and 2 Ph, and Ma. c. 4. that any
ane conveying fuch perfon into the realm, fhall forfeit 40l.;
and the Egyptian fo conveyed, and continuing here one
month, fhall be adjudged a felon without benefit of
or fanctuary.  As to thofe withinthe realm, fuch as.do ot
depart within twenty days after proclamation of that adt,
Mfo;fe:td;m:mfm be feized by mmu,wf
to the king, and half to the party feizing them: and if they -
dom‘depaih'knyiay: after the proclamation, itis -

v

; > vid, . 290.
G’ 4
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made felony without clergy or fan@uary.  Perfons who cH

leave thas way of life within the tweaty days abovesmen~
tioned, are o be difcharged of the penalties of the alts.

STAT. 4 and 5 Ph. and Ma. c. 4. to which wehave bes *1

fore alluded, takes away clergy from acceflaries before the
fadd, in the following oifences : in petit-treafon ; wilful
murder ; robbery in any dwelling-houfe or houfes, robbery
in or near any highway ; t]:c.wi!fuhhmni.ng of any dwel-
ling-houte, or any part thereof, or any barn, then having
.corn or grain in the fame. *Clergy is taken from all thefe
offenders, being outlawed, or being otherwife autainted or
convicted, ortanding mute of malice, or challenging pe-
rempiorily above tweaty perfons, or not anfwering directly
tothe ofizuce.  This act was made as a fupplement to
ftat. 3 Ed. V1. co12, which had taken away clergy from
the principals in all thefe crimes. . But_in addition to the
Atature of Edward VI. this act provides for the cale of
buwrning of beufes, which that ack had omitted, The argu-
ments und eonfequences which have been founded on this
pasticulac _ciccumitance, have been fully confidered
before £,

To this ftatute is added® claufe, which is to be found
in feveral laws of thefe two reigns, that lords of parliament
‘and peers fhall be tried by their peers, for any offence men-
tioned in this a&, as hath been zccuftomed by the laws of
the realm : a caution which probably was occafioned by
foms doubt then fubfifting, whether that privilege was al-
lowed in new-made fclonies and treafons; though one
Jhould think it was ﬁxﬂcmﬂy fecured bythe wmsof
. qu Charta®,
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fpeQing the fealing of heireffes.  As that a&t only pu3
m.mwdmm.&@g&mm

™" indecorum ever in fome inflances where fhe did confent.
Itis cnadled, that if any perlon above the age of fourteen
years {hall unlawfuily convey, or caufe to be oeavqed.
away any woman-child unmarried, within the age of fix-
teen years, out of the pofleffion, and againft the will of her
father or mother, or of fuch perfon as thea thall happen to
have by any lawful means the‘order, keeping, education, or
governance of any fuch child, he fhall futfer two years im=
prifonment, or elfc pay a ﬁne,mhu%d in the ftar-
chamber. -

Aonm:fﬁchpwﬁn fhall fndeﬁow&:hwom
child, or by fecret letters, meflages, or otherwife, contralt
matrimony with her (except with confent of fuch as have
title of wardfhip), he thall fuffer imprifonment for five years,
or elfe-pay a fine, to be aficfled in the ftar-chamber ; one
moiety to the king, the other to the party grieved. Befides
this, it was provided, that if any woman-child, above the
age.of twelve, and under fixteen years, confent to fuch
contradl, then the next of kip, to whom the inheritance .
fhall come after her deceafe, fhall immediately eapynll
ber lands in poffeffion, reverfion, or remainder, during the’
lifeof fuch perfon as (hall fo contra&t matrimony. Theof..
fences herein defcribed are to be heard and determined in
the flar-chamber on 2 bill of complaint or mfnrmog,and
before the jultices of affife by inquifition or indiCment. a

Turse areall the flatutes which were made concerning
erimes in the reign of queen Mary and her confort. I:{g-:
b mains now tq fpeak of fuch as segarded the mﬂhnda{.w-
' mgaﬁudw o' juftice, and what had been in
thefe two reigns refpeéting witnefles, pareicularly in trials

[ P e s
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ftatute of Richard TI1. * “This was intended in relief of the egr
r ject againft malicious imprifonment upon Might -mm&
ons ; but as this auhftyﬂtmw VL
juﬂi&,‘ftﬂlsﬁmﬁgﬁi‘p&o@erbyw 3 Hen. VIL . ‘-ﬁu ® AR
repeal this 2&, and gwﬂhe fame jurifdi®ion to rwe at leafl,
one to be of the gusrum, who were to bail perfons main-
pernable by law till the fefliqns or gaol-delivery, and o cer-
tify thither fuch bail, under the penalty of 10l. © However,
the reftri@ions of this ftatute hadbeendifregurﬂed and the
authority to let perfons to ball had been abufed. * For tho’
the a& requires two juftices at lealt to difcharge this office,
it becamhe ufual for one to jake the bail, and infert the name
of a brother jultice, who was feldom prefent. By this
ic ,:ﬂie bufinefs was conduéted neither with the fo-
mmty nor caution which was required ; and it often
happened that' perfons not properly bailable were let to
‘bail, under pretence that the charge amounted only to fuf-
";qlog o 8 remedy the former inconveniences, feveral
wfm were made by ftat. ¥ and 2 Ph. and Ma. c. 13.
%’::’ﬁ, as to the queftion of bail, who are and who are nor
Jntitled to thavindulgence, it ordains, that ftat, ¥ Weftar. 1.
¢. 15, fhall in future be the law of bail and mainprize.
Secondly, that whac pafles before the jultices may be
known and examinable afterwards, it direéls, that when
any one is brought before’them on a charge of manflaughter
or f:lony, or fufpicion thercof, they fhall take the informa-
m of thofe who make the charge againft the party, in
iﬂﬁn ; and fhall alfo take the examination of the party
wb.u:llhﬂ:e firft authority given by our law to
uﬁnﬂm a man as to his own criminality ; it being gene-
that nemo tenetur pradere - Thefe exa~ .
e g i b
 juftice® are required to be ﬁ!ﬁ!ﬂt at this bail-

Hnl,ﬁthdtumbe cemﬁcdalbn!he -tlitty
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, canthe accufed be admitted to bail. Y
/ ﬁhﬁbwmmmdm&m put m write

LP 3 ing the material .evidence givea upon the inqueft : and

O witnefles in
tremon,

both they and jultices of the peace are empowercd o bind
witnefles by recognizance to give evidence on the md;éb-
‘meot ; and fuch bonds and :nqurﬁnonmm be certified
in Jike manner as. dpmmmnmdhﬂmm In de-
fault of this, thecoroners and juftices mhuhleznheaﬁmd
by the jullices of gaol-delivesy. G # ;
. . As thele provifions concerning mmmmm hy
the above {tatute ordained only in cafes where the party
was Jetto bail, it is enacted by ftat. 2and 3 Phil. and Mar.
s. 10, that they fhall be taken where the perfon accufed is
committed to cuftody. Itis to be obferved, that the coun-
ty of Middlefex and city of London are not. vmhm M 1
and 2 Phil. and Mar. ¢. 13.
W thall now fpeak of the three ﬁmm;of-i‘wﬂ
VI. and queen Mary, euncerning witnefles in . cafes of
treafon ; the fate of which (tatutes has been very fingular ;
being difregatded while i foree, and even fuppofed to be
~sepealed 3 gill having Jong lain dormant, they were, npon
further condllennon, held to be in foree ; again effeemeéd
as repealed 3 -and at length regularly oh{cnrcd and looked
upon @s apart of our crimmal law. During thefe re-
verfes, dang were confidered in vatious lights, and.uubl-
weat very different conftruclions. « To mxd:rfhni.-:hq—

- forr, m‘operauunﬁwkﬁmlmhue‘bm held to

(ol B

W common faw. “’"ﬁe:hcrtﬁ" ‘f '
Bﬁvﬁq&ﬁiqﬁncxmm!hmw“

‘one another, it will be. am;ﬂwpw MMM'
feat reigns, mﬁofeumm.mumww
debated. s e
‘. 1“‘"‘*#@0@%%%#@% 0

M*"“'im

ed rule
a confir-
mation of it by parliament was thouglit expedient 3 or,
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as others think, and hiftory. proves, one witneis (or no
witnefs *) had been held fufficient to prove this, as.it was to
prove any other crime ; whatever might be’ the occafion,
it wasordained by ftat, + Ed. VI. c.12. and by flat. 5
and 6 Ed. VL. c.11. thatno perfon fhall be indicted, ar-
raigned, condemned, convicted, or attainted for any trea-
fon, petit-treafon, or mifprifion of treafon, unlefs he be
thereof accufed by two fufficient and lawful wi 5 35
ahe firft fatute fays, or two lawful accufors, as the latter
exprefles it : to which it is added by she latter ftatute, that
they fhall, upon the arraignment, if living, be brought
in perfon before the accufed, to avow and maintain what
they have to fay.  After tﬁcﬁ: two {tatutes, the ftat. 1 and
2 Phil.and Mar. c. 10. enaéls generally, that Iﬂ.gru}: for
treafon fhall be had and ufed only according to the due or-
«der and courfe of the common law of this realm, and not
otherwife. The queftion which has arifen upon this ftatute
L3y what opcration it has upon thefe two ftatutes of Ed-
ward VI, The opinions upon this queition have been
- various at different times.
+ We find, very foon after the ftatute had been paffed,
mamcly, in ® 2 and 3 Phil.and Mar. and mere folemnly in the
fourihi year, the judges came to a refolution, that the flatute
of Edward V1. was repcaled by thatof?hdlpa.ndMar}
Butthey confidered this repeal as- partial, and founded o
diftinttion upon the particular wording of the laft adt. The

.ﬂ:mu of Edward V1. rpqmrmg two witnefles to indict,

- arraign, convidty and attaint; the fatute of Philip and
Mary deciaring, that all trials for treafon fhall be accord-
ipghduenﬁhr and courfe of the common law ; they
that, at leafl qponthc triasy there was no longer
of two witnefles. :[‘hnpa&m of the courts feen®
¢ been eftgblithed in pnrﬁlmcu of this opuuon g:-

< §WQandbym 268, 28g qulmu
ﬂm&wamfu.vd. amjmlﬁ. . ‘D;!r e Q.
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. wven by all the judges; foﬁunc&ém during the
mmmuhmﬁwwmum
forzotten;  or, whea any argument is attempted to be

: gmicdm them, Mymwm]udgu as

repealed, and no longer in force.
- I the reign of Charles L. wcﬁudtbaﬂurﬂm ina
work publithed after his death *, exprefles himfelf of opinion
that the flatutes of Edward VI. are flill in force.  8ir
Matthew Hale has given divers contradi@ory opinions
upon this point. In his Summary, he is clear that two
witnefles are neceffary on the tria/, notwithftanding the
flatute of Philip and Mary*. ~ Tnhis Pleas of the Crown
h:pufnv 1y fays, thar two witnefles are required upon

|Ehncnt only, and not upon the trial?. " In ano-
ther place he reprobates the diftinclion between the indict-
ment and trial, lodking on the indiétment as an infepara-
ble incident to the trial, and in truth a part of it 4. How-
ever, in the fame pnﬂ'agc, he fpeaks very doubtfully as to
the main queltion ; though a little further on ™ be fpeaks
of two witnefles being required by the ftatute to be examin-
“ed face to face in cafes of treafon ; which muft be meant
of ftat. 5and 6 IXd. V1. "Thusdid this great lawyer differ
from himfelf upon this point.

We fhall now oufider the opinion of lord Coke ;
which, Iqu tho cifive than that of the former wri-
ter, and bicing ‘which has been adopted by fir Mi-
chael Fofter, may ‘be confidered us clofing this queftion,
A&um ‘fuch pointsas had been made mgﬁifem-
mh{amm mthefgn ‘hmi(he proceeds 1o g

culls his own opini ﬁhﬁn due ¢ tion
the mateer*.  He thinks that the fat. 1 and 2 Phil. an
Mur. does not sepeal the flat, © Ed. VI and flat: < ah
o Ed. vr*‘m that ffatute, fiys he] ‘extends only ¢
o' ol & b

fsw-t . " !H‘Lﬁammmg‘
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trial, but an information or declaration for the king + the
#vidence sf witnglés to 'the jury s mo part. of the trial; for
by law, the trialin ‘that cafe is vot by witneffes, but J?T}r
verdy? of twekoe men 3 and fo there is a malfcﬂ‘divgrﬁq
between the evidencets a jury, and a trial by jury. When
the ftatute fpeaks of trials, awarded, that expreflion, he
fays, proves thatithad in view the venire facias for trial 5
for neither the indi&ment nor the evidence ean be faid 1o
be awarded®. 'Thus far our' author has explained himfelf
upon this doubt, in a manner that may be. lhought X~
tremely technical ‘and refyned ; but he feems to Jay fome_
ftrefs upon it, and to be perfectly fatisfied that he is right.,
“Uron this idea our author goes on, and is of o
that thls ftatute of Philip and Mary had a very diffcrent
abjed from that which had i)l then been generally ‘fup-
pofed®. He thinks it was intended to abrogae all adts of
parliament prefcribing a different method of trial from that
mecording to the due order and courfe of the common
law. Many provifions introducing new trials had been
made in the reign of Henry VIIL and furely never was
there aperiod inourlaw, when a rcformauon of this kmd
was more wanted ; that the common law might, in this
inftance, be brought back to its firit ﬁrmciplu. A
“To give fome ififtances of thefe mwvatn?ns in thecourle
ofthe coftimon law ; it had been ordained by ftat. 23 Hen.
VIIL €. 4. that treafons in Wales; and where the king™s
writ runneth not, fhould be tried by fpecial comnnb‘;on in
. fuch fhires as the king thould appoint. By ftat. 33 Hen.
i_rm_ ¢. 20. perfons t:mfe&lg trealon and a&ermrds be-
- comi z _ lunatic, might fiotwithftanding be gfomded.'
gzain u_a thcir abfence, and a vmh& and fmfgmcnt gi-

i %‘:“1 aud 3 Phil. and Mu-
wnlku&mdthatuutéws. tlﬁwmﬂamﬂﬁﬂ 0
- however, glanced at by the courtin 3 berepealed. Dyer, 136
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ﬁ‘ﬁ{' ven, on which execution might be ordered. By flat. 33
Hen. VIIL ¢. 23. perfons charged with treafon, or mil-
p;l&oqtbuw& being examined by three of the council,
'g‘"-“gﬂ mﬂyfhem:'nﬂyfu[pc&ed by them, might be tried by fpe-
; cial commiflion in any county : by this a&, too, the pe-
semptory challenge of thirty-five, in cales of treafon” and
mpamﬁm of treafon, was taken away. By ftat. 28 Ed.
1L c. 13. a trial de medictate Was allowed in treafon.
A thefe ails (and there are feveral others) introduced
a manner of trial derogatory o the due order and courfe of
the common law ; he therefore confiders then as repcaled
by the ftat. 1 and 2 Ph. and Mar. c. 10. and the regular
. and ancient order of proceeding reftored .
, As to fhe two ftatutes of Henry VIIL. refpeQing trea-
“ fon out of the realm, and piracy, there is no particulac
wblervation made by our author n this place ; but in other
parts of the fame work, he {peaks of them as fill in force.
Probably he thought, confiftently with formes Jjudgments,
that as thefe ftatutes extended the mode of tial according
. to the order and courfe of the common Jaw, in the room
© of a proceeding by the civil law, it would have been in-
confiftent with the explanation above given, to have fup-
pofed thefe provifions repealed, which fo far tended to cf-
fe&t tﬁedqﬁgn afcribed to the {tatute of Philip and Mary.

(% wa.l 2 and 3 Phil. and Mar. agreed that
i& reafon, were not repcaled,by the

Imsqmmn ofhnl Coke:is adopted by fir M:dud
Fqﬂ%whbhulddedhumtbwglmupmdnw
He thinks the legiflature plainly indicated their, opinion
mngﬁlm&&em Ph. and Ma. whea by
" another claufe of it they ena, thatin all cafes of high-
mmﬂngm current withir: the mlm, or iw

: & -@h&.a, v;r L Dyer, 131, 75 :
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fhall be obferved and kept, as’ heretofore hath been ufed
by the common law of the realmy any law flutute, or
othej thing to the contrary notwithftanding : for; if the
former claufe had been intended by the legiflature to take
away the neceflity of two yvitnefles in a// treafons;, why
fhould they have added this to take it away in fome? Tt
would have been ufelefs and nugatory ; whereas it moft
certainly was meant to effeCtuate fomething which was
not within the former part of the =& He thinks this is
wade very clear by the elgventh chapter of the fame fta-
tute, which enads, that in cafes concerning, the coin
therein enumerated, offenders fhall be indiGed, tried,
conviéled, or attainted, by fuch lite evidence, and in fuch
manner znd form as hath been ufed and accuftomed with-
in this realm, at any time before the fir/l year of our late fo-
vereign lord king Edward V1. by which claufe the matter
of evidence is extended as well to the trial as the indiél-
ment ; and the time feems to be pointed out when two
witnefles firft became neceflary?.

THus, though not by the commonJaw, yet by flat. 3
Ed. V1. c. 12, two witnefles are required both on the in-
di@ment and trial for high-treafon, petit-treafon, and mif-
prifion of treafon 3 and by {ta't.'m 6 Ed. V1. c.11.
they are to be brought face to face

=)

499

.

1IN addition to what has been faid Mis fas,

mous ftatute 1 and 2 Phil. and Mar. c. 10. it fhould be
remarked, that after the claufe ordsining all trials to be
fiad according to the common laws of the realm, there is
another which provides for the trial of treafons made Ly
that aé?, much in the manner and terms ufed by ftat. 5 and
6 Ed. VL. c. 11.% for it ordaing, that upon the arraigd-
ment for any treafon mnﬁon_d-.in this aét, all gerfons
’ .
i ? Folt. 239, 4
Kka . (or
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P (e two'af them at the leaft) whio thadl Weite, declare; con-

_ fefs; or-depofe any thing againft the perfon arraigned,
M lfvlitmglldwlﬁm the realm, hchmght forth in
perfon before the party arraigned, if be require the fame,
and object and fay openly in his hearing what they can
againft him, concerning the treafons in the indi€ment.

. I fupport of lord Coke’s opjnion, it may be remarked,
that the very words of the ftatute of Philip and Mary up-
on which this queftion arofe, are ufed in ftat. 13 El. c. 1.
ina manner which plainly demonftrates them to have been.
then underftood as he fuggefts. That act fpeaks of per-
fons avainted according to the ufyal order and courfe of the
common laws of this realmy o® according to the alt made in
30 Hen. VIII. intitled, an aft concerning the trial of trea-
Jous committed out of the king's dominions. This feems
like a clear parliamentary expofition of the words, and to
be in itfelf conclufive, that they were intended to mark
the common-law tridl, in contradiftin@ionto that and
other new ones ordained in the time of Henry VI, '

Uron thefe ftatutes arifes an obfervation, which none
of the above writers have made, but which fhould
be taken into confideration, in order to underfkand this
point fully. Tnthe preceding part of this Hiftory it has
been remarked, that the office of the grand inqueft was
to prefent offenders on their own knowledge, and that it
often happened for a perfon to be indicted without any
one appearing as profecutor, or accufor. When it after-
wards became_ the cultom to hear the informations of
others, and upon this ground to find the indi€tment; i¢
wasa rule of evidence that the accufor, as he was cdldl}\
who had preferred the charge to the grand inqueft; fhould"
not be a witnefs to prove the falt in court; becaufe®
he qnghl. be fuppofed to be in the fame ‘'mind hna'k

3 . 'id.'ﬂ!. do nl ‘3‘0
when
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when he delivered his information; and inftead of a con-# ’
firmation and carroboration, as there ought to be, he could

only give the jury a repetition of what he had before faid.

- A prAcrICE like this tan only be explained by recurring © "”""
to'the original of the trial by petty-jury. We have feen 3
that the petty-jury were originally brought as Wa *
to declare on their oath theiy opinion as to the guilt or in= o
nocence of the party charged by the indictment. Tt was
therefore above all things expedient, that no perfon who
cither had been of ‘the former jury, or had appeared be-
fore them as profecutor of the indi¢tment, fhould be allow-
ed to join himfelf to thofe,who were to try the propriety of
his a&. It was, accordingly, a rule eftablithed in - the
réign of Edward I. that no indiclor fhould be on the
petty-jury®*. In proce(s of time, the petty-jury ufed to 1
take occafionally other helps than their own knowledge : 3
they ufed to read depofitions of abfent perfons, and fome-
fimes hear witnefles ; but as thefe papers or perfons were
éalled in merely as afiftants to them, and the trial was {tll
confidered as preferving the charalter of the old proceed-
ing dnaltered by this innovation, it was nothing more
than reafonable that the ancient rule fhould be ftill adbered
to: and that as thofe who had preﬁ:rred the indiétment
could'not be of the petty-jury; fo sow they fhould not,

u'l the light of witneffes, affit in informing g;tjury
§ feems to have continued mvambly the pradlice .
anyyears. We have already feen that it was enadt-
ed'by flat. 25 Ed. 111, #. 5. ¢. 3.* that none of the
m fhall be put in the inquelt upon the deliverance ;
Vehich indictors, inYhe old writers, it thould fcem, meant

a8\ well the profecutor a5 the grand inquet,” There @
ﬂ?'ﬂmﬂ&m ! ﬂcﬁlﬂqm!pmﬂ; of wit?
% were indictors®. Inthe :

ww& %mﬂmm
| % Vid. anf, vol, TL. 268, "MN :ot’ ta, 12 wd o |
* Vid, ahe, vol, 11, 459. 40 AfL h
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of felony 5 though it was faid not to held in mifdemes,
nors, contrary to the opinion in the time of Edward TII. %,

Tt appears that this rule was {till preferved at the time of
the ftatute in queftion ; for in the 4th and 5th of Phil.

and Mar. it was agreed, amongft other things, by all the
judges,  that it was 2 good challenge to 2 witnefs to fay,
he was onc of the accufors ; that is, one of thofe who
were witnefles on the mth&meut for, fays the book,
accufors and witneffes fo far differ, that the former offer
themfelves voluntarily, butthe latter do not come till they
are called ; and therefore an accufor feems hardly un-
biaffed*,

THis being the prevailing opinion, it is beyond
doubty that a new regulation refpefting evidence was
made by the ftatutes of Edward VI. independent of the
number of witnefles. The very ftile of ftat. 5 and 6 Ed.
VI c. 11. fecms to intimate, that the bringing befare the
court the accufors who had been examined before the
grand jury, was fomething new. For it enadls, with
fome earneftnefs and precifion, that * the faid accu-
“fors at the time of the arraignment of the party
« accufed, if they be then living, jfball be brought in per-
“ fon before the party fo acculed, and avew and maintain
“ that they have toufay againft the @aid party, 10 prove
¢ him guilty of the treafons contained in the bil] of indi&-
“ ment laid againft the party arraigned; unlefs the faid.
« party arraigned fhall willingly, without violence, con-
< fels the fame,”” Ifwe can ruly-qm 2 co-temp Irary €Xx=
pofition of thefe ftatutes of Edward V1. and Philip and
Mny, this was the opinion held by che learned of thofe
Cays.  Forat a meeting of the judges, to which,we havg
bLefore alluded, in the fourth ywnﬁ’hﬂipmdmm
came tothe following refolutions among® others : that.as.
the repealing facute e-am m& trealon to be ace

© 7 BV, B, Gl 16 ¢ Bro, Cor. 220,
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cording to the order of the common law, and not other~ c‘&n
wife; and asa common-law trial is by a jury and witnefis,
and not by accufors ; therefore, upon trial of any treafon '—T—‘
under ftat. 25 Ed. II1. there needed no acenfors 5 that is, ’“"“:x
the yitnefles to the grand jury were not to be called onthe
erial, and brought face to fuce to the prifoner, according
to ftat. § and 6 Ed. V1. though accufors fiill expedled to
be at the finding of the indictment *.

As to thenumber of witneffes, we find, that before the
repealing fiatute, and whilé the flatutes of Edward V1.
were unqueftionioly in force, the effels of thefe provi-
fions had been baffied by fome fingular explanations. It
was refolved inthe zft ome'y. that if a perfon knew
the falt of his own knowledge, and told it to apother,
that other perfon would make a good fecond witnefs, under
the ftatute of Edward VI.; and in the like manner, he
who heard it at fecond or third hand'. When fuch itrain-
ed interpretations were adopted to get rid of the check put
on ftatesprofecutions, while thofe beneficial laws were in
force, we cannot wonder that they fo readily availed them-
(elves of this fratute of Philip and Mary, and pronounced
it a repeal in that refpet of the fratutes of Edward VI,

W geN this point was o lettled, and trials were condu@ed
in purfuance of it, every thing fcl back into its old ftate.
Thefe two ftatutes were the only provifions which had ever
‘been made as to evidence, either defining the quality or
number of perfons whofe teftimony fhould be neceflary to
proveafad ; and when they were looked on as repealed, we

nly turn back to former periods to judge what fecu-

rity was left for perfons labouring under the weight of a
profecution for treafon. Trials for treafon at common P
law, notwithftanding the boafted fecurity of juries, were 8
certain mode of deftroying a man.  Juries feem to h’c
furrenidered to the mw-ih of m‘udm

* Bro, €or. 110, ' !m»i ' - ,
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m@. They ufed taconvict without a fingle witnes, onjy
t_!epoﬁtuoﬂs 5 thofe fometimes not figned by the party
niaking them, and the contents amounting to nothing but

B "" hct.rﬁy They might by law, and they often did in fadt, ‘

conw& upon the arratgmncnt, without any thing like proof.

'Thl.; wils a ferious wuatter in cafes of treafon, where

fion, prejudice, and intereft, carry men fo far. The hw_
was the fame in all cafes of tial*by jury, in common felo-
nies and mlfdemcanms ; but in thefe inftances, it was not
pregnant with fuch bad confequences as in the former ;
there was not ufually that heat in profecuting ; and, in the
latter, the judgment did not reach to life.

T’ ftatute of Edward V1. in enaling that the acculors
fhould appear atthe trial, legitimated a lr.ﬁlmony to which
before there lay a legal objeéétion ; and this provifion feemed
to be equally expedient for the profecutor and defendant.
The profecutor, on the credit of whole teftimony, the bill
had been found, gained, by the ftatute, a right of avewing
and maintaining what he, moft likely, wasalone, or beft,
able to teflify. The prifoner, who was thus enabled to
crofs-examine the moft formidable of the mtneﬂﬂ agam&
him, being thofe on whole teftimony the I:ull was found,
lu far obtained a great advantage, '

- HowxVER, though thefe benefits of the flatute were thus
for a time defeated, another provifion refpeding witnef-
fes feems to have had fome of thofe good effacts on trials of
fclonies, which this ftatute was intended to produce in trials
of treafon, * "The fiut. 1.and 2 Ph, and Ma, c. 13. dire@ls.
juftices of the peace to bind by recognifance all perfons .
whohdmmyﬂnngmnﬂre@e&ngmy&l@y,tonp-\'
pear at the next gaol-delivery, and to give evidence againft |
the pirty f0indi€cd, at the time of bis trials andy as it
is ghogfglly e*wc%n flat. 2 and 3 Ph. pnd Ma. c. 10,

« againi.the farty. Thefe flauites, by pro- -
ry ‘methqd of obliging perfons tc‘g!ve -
md.mmm %m at tbegl.él-ddm:y, that is,
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both on the indi&ment and on the hﬂ,mk:m’zb; CHAP.
challenge to accufors, and gave the prifoper that. cmd#. o
and open trial fo much to be withed. If we may venture 4 3
a conjedure, itis, moft peobably, from the time of thefe ',nﬁ',
two {hmtes that we are to date the difufe of this challenge %
to an ‘accufor.  This challenge was fupposted upon the
principle, thatan accufor was a volunteer, and fort of par-
ty, and therefore not entitled'to that credit which an in-
different witnefs enjoyed, who appeared and delivered his
evidence under the compulfioneof legal procefs. ~ An ac-
cufor was now compelled to give evidence equally with a
witnefs, and ftood thereof in the- fanie legal fituation *.
When perfons were bound in the fame manner to give,
evidence in cafes of treafon, there was no reafon why the
fike analogy fhould not operate with refpect to them ; and.
that the evidence of an accufor fhould in that cafe be in
the like manner Jegal and valid. This probably foon bes
came the law and practice ; for in the time of queen Eli-
zabeth, the diftinction betweenan accufor and a witnefs.
feemed quite forgotten. A veftige however of this old
law feems fill to remain in the pra&ice of indorfling on
the - indi&ment the names of witpefles examinedbefore the
gfamf' ury : this, as has.been before obferved, might origi- |
nallybe intended to fhew the court who were the accajors,
aud on that account were to be challenged, if mcn;ptccl
to be produced as switnefes b
* A¥rEr all, notwithitanding the repeal of the &mm
of Edward V1. and the many-inftances which fnllowm .
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on trials, the reigns of Edward VI. and queen Mary con-
ftitute a period when a jury firlt began to be a fair and effec-
tive tribunal, affuming te right of judging for itfelf; and
when perfons whofe fate was to be determined by their ver-
dict, repofed a full confidence in their uprightnefs, ginde-
pendence, and integrity. “There is an inftance in the reign
of Philip and Mary, where ajury perfifted in acquitting a
* ftate prifoner, againft the direftion of the court, and, it
was well known, againft the wifhes of the fovereign.
Whatever judges might pronounce refpecing the exifting
law, it never went {tom the memory of prifoners, that a
ftatute had once exprefsly declgred, there fhould be two
witneffes to prove a treafon, and that they fhould be called
face 1o face.  As to trials of felony, it was an exprefs re-
commendation of queen Mary, at the beginning of her
reign, to her judges, that they fhould fuffer prifoners to
call witneffes for their defence,

Tae defence of prifoners, in all criminal profecutions,
feemed to depend on the like indulgence, and not upon any
right to call witnefles ; forinftat. 1 Ed. VL. c. 1. fe&. 6.
where a proceeding by indictment before juftices of the
peace in feffiops is direled, it was thought neceffity to

ordain, that the party arraigned /ball be admﬂd to purge

or try his innocence by as many, or more, witnefles, and
of 'as good honefty and credence, as the witnefles which
depoled againt him,

THus many circumftances contributed altually to ren-
der this mode of trial 2 more deliberate and complete exa-.
mination of a matter of criminality than it had ever beeny
before. . While cnlarged notions refpecting the pawmi
jmportance of this inftitution began to prevaﬂ, sl: Wu
more and more confidered as independent in fome
of the cout, lﬂﬂnhnnagmnmhomfmd udimu;nf
its own j, the progrefs of Which opinions will be {cen in the

&qud' o Nt Torockaporton,

CHAP. ; |

&





