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HE new points of learning that had lately engaged

the attention of the courts received an acceflion

ﬁ'om the ftatutes of the laft reign, Thefe, whether they

reh;cd to property of to crimes, furnifhed frefh objeéts of

and new topics of argument, and drew from the

deip&vqﬂ decifjons ‘of importance during thefc two
ort reigns, y

Mau\' th :ro{'e upon leafes granted by religious

Thele bodies, hlvu:g feen the deftrullion

of fome of their prother focicties, were refolved 1o make

; 'ﬂldl'pmpcrtywhlluthcy had it ; and ther®-

gﬁhmd long leafes to their friends, and theiq former

Jeflees. The flat. 3:_Hm_.\(1ﬂ‘co_l§ i'o:tlﬁddl'oluno:f =
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CHA P of monafteries, amongft other regulations on’ this head,
BXEIL o4 declavedill leafés void, if made within a- year -before
“¥DW. V1. the beginning of that parliament 5 with 2 ' provifo, that .
}&{ ;“‘ where the leflec was at the time in poffeffion under aformer
. leafe for years, there the fecond, if made for that time,

or more, fhonld be good for twenty-one years. The cafe
of, Fulmerflone verfus Steward arofe upon this provifo’,
and many others of the fame kind were agitated in thefe
two reigns s but as. the' fubject of them was temporary,
they furnifh no enquiry that <an engage the curiofity of the
modern lawyer.
AnoTHER prov fion, occalioned by the diffolution, of
monafteries, had a greater andl more lafting influcnce.
“The ftat. 31 Hen. V1IL ¢. ¥3. abovementioned, had per-
mitted the king to take advantage of all covenants and
conditions to which the religious focieties had been parties ;
and which it was convenient fhould go to the crown along
with the reverfions which were given to it by parliament.
But this benefit not extending to the hia;s patentees
and grantees, the parliament took it into confideration,.
and by ftat. 32 Hen. VIIL . 34. gave the fame power
to them : this was thought a good opportunity to correct
Afignecial g old defed in the law, and to include aifo common
. . perfons a5 well as the king’s grantees. It was ae.
cordingly permitted to all gedntees of reverfions to avail
themfelves of covenants made to their gr!ntm's ; and lefices
in the fame manner were meant to have a reciprocal claim
upon fuch grantees, as fbe_r-befou had on their leflor. Bue
this was done in fuch an obfcure way, ﬂ!lt hw difficult
to fay, whelherthewholebmﬁt of thie a& was ot
< ﬁm&mgunmd hﬁ t@fﬂqw*’gu

éoubtful wording of the act gave occafion to the cafe
}i‘ﬂuﬂ'u. G‘mqe, ﬂi‘i“?“ matter m‘m
Lot ':bhﬂu-ﬂﬁla. Powd e Ry
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and it was refolved by all the judges of the common-pléas, C H A P,
that the aét extended to all grantees of reverfions§ a cone i
(= ftruétion which it has borne ever fince.
Tue rules that had been long laid down, and adhered ""2"""
to for the government of limitations in remainder, had not
fo precifely defined the boundaries of thefe eftates, bue
that on fome occafions arguments were found to difpute
their authority, or at leaft fo weaken their operation by
cndlefs diftintions. This may be feen by the difcuflion
which was raifed in Cslthir/? verfus Bejufbin, where a limi-
tation that feemed to be well fupported by the example of
former times, was contefted with fome fhew of reafon and
law. It was a leafe from £ religious houfe to a man and
viswife for their lives, remainder to 4. their fon for his life;
~and if he died during thelife of the hufband and wife, then
| remainder to B. another of the fons for life, /i ipfe vellet
inbabitare, ¢, which was a common condition in the
leafes of ecclefiaftical pesfons, who in this manner pro-
vided not only for keeping their pofleffions in tenantable
order, but likewife bound their tenants to perform a duty
which was incumbent upon churchmen in all inftances;
namely, to preferve fome appearance of thar hofpitality
which was one principal confideration of gifts in mort-
miajn. '
THE cbjetions railfed to this remainder to B, were
thefc. 1t was fid; that 2 remainder could not commence
ononndi.tiou “becaufe if {o, it would not pafs at the firft
hnr;, which was required in every remainder. Ab,am;
itawas incompatible with the preceding eftate ; for if it
was to commence then namely, when the eldefl fon died
before the hufband ahd wife, it muft, in taking cffedt itielfy .
m&epmcda: which was a re ugqxncyaud
r that the mw fuffer, 'f’he@ feem to .
 be the chief points relied on; and thefe were fuppofeg to be
 fandtioned by the authority of adjudged cafes. But all the 2
- judges )
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- good remainder.

Tuzy faid, &:umnmduwspw&&lywﬂemth ;

¢ the principles of law already eftablifhed : they denied; firtt,
that a remainder ought to pafs out of the leffor pw&nﬁy;
for if lmake a leale for years remainder for life, npbncnn*
dition that if be in remainder do not fuch an ad, the re-
mainder fhall be void ; here before the condition broken,
the remainder is good ; but when the condition is broken,
the remainder is out of him,cand pafles again to the leflor ;
which proves that a frechold may, by agreement at the time
of the livery, pafs from one to another by matter ex piof?
Jaéto, Thus, ifa leafe for life is ;granted, with remainder to
the king, and livery of feilin is made, the remainder
does not pals till the deed is involled. In Pleffington’s
cafe, in the time of Richard I1. *, where one condition was,
that if the lefior died within the term, the ld[‘eefayun
fhould bave the land for life, the condition was held good.
So in the prefent cafe, the remainder to B. did not pals out
of the leffor till 4. was dead, and then it pafied by virtue of
the original words annexcd tothe livery.  But it was not
to take cffect till after the death of the hufband and wife,
for that is the plam and obvious fenfe of “ them;"” and
they agreed, that if it was to be conftrued in the fenfe given
by the counfel, the remainder fhould be void.

" Y was faid by Hinde, juftice, that this remainder did

not depend upon a condition, 38 had beem argued, but on a
limitation ; for the words to mak'e a condition are fuch as
seftrain the thing given'; as upon condition that he fhall
not do fuch an aét: but here the words only Jimit the
time when the remainder fhall commence, and no'

“pftrain the thing. The commnon cafe d‘md!mmhs. '

tlllt if the donee dic without iffue, iw fhall remain ¢
3 ‘which is not a!wdmcn,huﬂm:mdhn
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chicf-juftice Miontague agreed with him entisely in this
idea ; and added, that whether it was called a condition or
limitationy yet he thought the remainder good; for the
lawful owner of land, he contended, might give it to what
perion, at what time, and in what manner he pleafed, fo
as it ®was not repugnaat to law; and this in queftion he
thought perfectly agreeable 1o ancient and modera preces
dents, Of the former kind, He quoted one of thofe common
cafes in the reign of Edward IIl. where, for the affurance of
aleflee for years, it was ufuab to make a charter of feoff-
ment on condition that if the leflee was difturbed in his
term, he fhould have the fee.  And be called to their mind
a cafe which was mentioned in the seign of Henry VILI.
of a fine to pafs lands in tail, with condition to bear the
conufor’s ftandard ; and on failure, that the land fhould
remain to a firanger . He faid, he was counfel in that cafe ;
and though Fitzberbert exprefied furprize at a fine being
levied on condition, yet the remainder was not confidered
as any thing remarkable. He was of opinion, ‘that the
remaindes in the prefent cafe did pafs out of the leffor at
the time of the livery, although it did not veft in B. till the
death of 4. ; and he hell it in abeyance until the per-
formance of the condition, upon the poflibility that it might
be performed. Thus if land was given to a married man
and toa married woman, and the heirs of their two bodies,
the fee tail pafled out of the donor immediately by reafon
of the poffibility that they might marry ; and in the
mean time the inheritance was in abeyance, In the
{ame manner, he faid, the remainder here was in abeyance,
ull the event on which it was limited, had happencd.

Uron fuch reafons, the judges agreed in holding this to
be a good remainder ™.  I'he arguments and adjudicationy
_onthis occafion tgnded'to fet in a better light the learning
- of remaiaders depending on 2 eontingency ; and the &i-
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flind¥ion between a condition and a limitation afforded 2
m:deu;whsehwuaﬁmdsm&mnﬁuf, in the
m{truﬂwn of reftrictive claufesin deeds ﬂd dcvﬂ'en:f :

: Wna-rsﬂn duubm might be mternined anquﬂf
tions that were defigned by the parties to operate in
deftruétion of cflates, there ‘was one condition “cre-
ated by the legiflature,” which infallibly annihilated an
eftate, whether for life or entail, and gave a right of entry
to the perfon next intitlell in remainder or reverfion,
‘This was the alienation of 2 womarn who had an eftate
from her hufband, which by ftat. 11 Hen, VIIL. in-
duced a forfeiture. A cafe canie before the court of com-
mon-pleas ing Ed. VI. which gave otcafion to this ftatutc
being fully examined and explained ; and as it contains
fome argument upon the new learning of ufes, it is on that
account deferving of notice. This was Wimbih verfus

. ulbis, where a feoffment bad been made By fir George

Talbois fo the ufe of himfelf and wife in fpecial tail ; after
which came ftat. 27 Hen. VIII, They had iffee Thoma
and William; and then fir George died. Thomas died,
leaving iffie Elizabeth, who married to \Vimblﬁ. A&er-
wards William by covim with his mother lady Talbois,
brought a formedon in defeendre againft her ; fhe appeared
at the firft day, and William recovered by nient dedire :

upon this Wimbilh and his wife Elxza[n:h, as heir tn fir

_Georgc,antnmdbyv:rfueorme ftat. 11 Hen, VII.c. 20.

17 was contended th;t&ﬂmcnu‘y was_not lawﬁnl,.far
feveral reafons. They faid, that lady Talbois did nog
hold fuch an eftate as was defcribed bfthcaﬁé,, 5 by the
firft brach of the a2, fhe Mhould have an eftate in dower
forﬁte.og"mmljbmdyiﬁhherhu{hnd,orfgldyto her-"
morfuherownakm?y tenentents, or other he-
Mofﬁwmﬁmuworpuchfeo( Bnﬂnnd,
Now; ndmntun; her to liaumeﬂmuiljninﬂy with her
hmhnd.d:ql’atditwu mukn&,butanlyunfc.

thofe
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thofe were two different things. ~ Again it was not ofhe €1
inheritance, or purchafe of the hufband; for the ufe was
mmbgmmmng,mhbdughcqumdﬁrk- -
ver in the hufband ; fo that fhe was not within the firft §3§‘“‘
bragch, The fecond branch fpeaks of the like eftites

,when they came from any anceftor of the hufband, which

was not-pretended to be the cafe here. And the third
branch il.when_theeﬁne comes by any perfon feifed to
the ufe of the hulband or his anceftors ; and they faid; fhe
was not within this branch,*for the ufe was appointed by
the hufband at the time of the eftate of the feoffees, there-
fore fhe could not claim from them. It was concluded;
therefore, that lady Talb8is not being within the terms of
the a&, no'forfeiture could enfue.  Further, they contend-
ed, that admitting the was, yet the heir in her life-time
could have no right to enter ; for the conftruction of the
two claufes relating to the forfeiture was; that the recovery
in cafe of temant in mlwummlyvmd,nnd that the ifluc
fhould esiter as if o recovery had been fuﬁ'erﬂ!, after the
death of the tenant, for then, aod not till then, had an heir
any right or title 5 and it was only where the woman was
tenant in dower; or for life, that the reverfioner, or he in
remainder, might enter immedidtely.

Tuese were the points upon which it was endeatoured,
ingenioufly enough, to take this cafe out of the ftatute ;
But it was held by the whale cuurt of commop-pleas, that
this cafe was within the wotds of the at ; and if not, that
it was atleaft within the equity of ity and that the entry was
Mlmymmeh&d'&mhtmuﬁ

As 1o the firft point, wheulier ¢oflui gue ufe veas within &
the aft ; it was .dmiudhyﬂab:, juftice, that an-eftate
hhfc llw but once in the premifes oflbeﬁmae
#tr'nhrm 5 bae if that daufe fpeaks
tﬂ)ﬂ'ﬂ que uft, and whatefollows r;lat:re'to reco-

. veries ‘had againft womeh, lru{;ﬁ:frdu thelr ufe; is or:h .

e VDI. N o u ’%‘;&f—r,,‘
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o mmmm denied but the pre=
fent cafe was clearly within the words of the ftatute. Itis

m t0 be-obferved, fugs e, that this a was made within fifteess

Ry years after ftat. 1 Rich. I11. which makes. the adts of

cefui gree ufe binding on his feoffees ; and perhaps :
the makers of that ftatute were alfo at the making of ftats
11 Hen. Vili wnd moft have confidered the effeét-of
the firft flatute, by which a recovery was good only during
the life of tenant in tails and fo, if Rat. ¥¢ Hen. VIL did
no more than make the recovery void againft the iffue, i
would provide only for that which needed no provifion.
Te ftatute muft be defigned to make that urlewful which
was lawiul before ; and as it was meant to' have this ef
et with régard to 4 tenant in’thil in'poffefion, it'was"
equally reafonable, becaufe it was in equil'mifehief, that it~
fhould be conftried to have the fame effel againft co/fui
¢eé 4f¢in'eall. "Thislatter confideration had always beeh *
a reafon in ourlaw for extending # ftatute by equity 'to fuch™
eafes a5 ‘were” not ‘within “the letter of it.” ‘Of 'this there™
were maly examples. This, “the ftat. Marlbic. 6. tho" -
it fpeaks only ‘of eftates for and feoffmerits, yet'is cons
ﬁr&?tb m{eae a‘ﬁ&%ﬁ,iv::rm tail to the iflise, forthe
purpofe of defrauding the lord of his wiirdi" The (e
de donis fpeaks only of three eftates taily but has-béen ex-
tended to many others.  Stat. Weftm. 2. ¢. 3. whichdi-
reéls him in reverfion to be received to defend a fisit, has -
been conftrued to'include thofe in remainder.  An altion
of account given by fatute to executors has been extended
to adminiftrators *; and MWMWM
of - x

[ o =/ . =Y 1
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dhmwﬁehﬂﬂh&ﬂ,ﬂt 0&’--
of an inheritance ; and he treated wrlll m&a W
mmmﬂmmmu - ':?:"
had q&udfw- Brittan, whole book he faid contain-
ed errors.  For himfelf, he profefled to folld
Lictleton, which he called the trueft and fureft regifter of
thegwphmdpnnctpluofout law; and Littleton fays,
" that not only what a man has by difcent, but ailo what he
has by purchafe, is an inberitance. Thus, he concludes,
the words of the ftatute are fatisfied ; for fhe has an eftate
inan bereditament (namely, in aufe) jointly with her huf-
band, to her own ufe, of*the inberitance of the hufband,
which is all required by the firft disjun@ive fentence of the

Bur if the was not within that, fhe was within the fe-
cond disjunétive fentence, or given to the bufband and wifs
in tail by any perfon feifed to the ufe of the bufband : for the
feoffees being feifed to the ufe of the Hufband and wife,
were fcifed to the ufe of the hufband (the hufband and wife
cach having the entire ufe, for there are no moieties be-
tween them), and the feoffees were the denors of the
citate, after the execution of the' pofleflion to the ufe by
ftat. 27 Hen. VIIL. for the parliament could not be faidto be
the donorsy the aét being only the conveyance of the land
from oneto another. = He faid, ithad been long fince held,
where ceffui gue ufe and his feoffees joined in a feoffment,
that it fhould be conftrued to be the feoffment of the feof-
feeﬁg for they had the greateft authority to give it, even
affer the flat, Rich: Bil. © So if one. who was feifed in
fee, and one whohad nothing in the land, joined in a feolf- ™
meot, it fhall bé faid to be the feoffment of him who has

‘and the confrmation of ‘I'hn,he cone

mkw here be mh‘h chafaohmt of the

.'a-ul'ip.-?lll_p pl. .
L12 2 feoffess
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feoffees by parliament, and the aflent and confirmation ef
all others ; and if it was conftrued- otherwife, it would be
attributing to the ftatute the power of doing wrong to the

*“‘g'“' - ﬁnmhyuhngamﬁmmm ‘making another

OF feoffecs 1o a

wie,

the donor of it.  Thus, the feoffees were xhtdumi; ‘but
f they were noty yet fir George was, unlefs it fhould be
thought a repugnancy to fay he was a donor to himfelf
and therefore the feoffees more properly were the donors,
and then the whole of the ftatute was fatisfied.  However,
if this cafe was not within the words, he agreed with the
other judges in thinking it within the equity of the ftatute ;
and to obviate the objection, that the provifion being in
reftraint of the tenant in tail fhbuld be conftrued ftriétly,
he faid it was for the benefic of the common-weal, and in
advancement of juftice; andevery ftatute which is con=
ftrued by equity, reftrains, and is penal to fomebody ; and
he feemed to think the rule of conftrution was to turn
on the ftatute being beneficial to the greater number »,
THouGH no judgment was here given, it was of great
importance that the judges concurred unanimoufly in fo
folemn opinion to bring this cafe within the ‘terms of the
aét; fory fince moft eftases in the kingdom were conveyed
toa ufe, this provifion would otherwife have become almoflt
wholly abortive. The anxiety they felt to compafs this
by a literal conltrullion, led them into fowe (ubtety
and refinement ; and though there can be very little doubt
what the makers of the aét intended, yet the wording of it
Leing liable to fomecavil, it feemed lﬁ&aﬁlw re~
folution to fupply the defeéts of it by equity. et
In thefe two reigns fome decifion. were made nqﬁ.
(which tended to hew the effed the late Ratute had upon
them. It feemed a doubt, when that flatute had orddned
st coffuj gue wfe fovid thenceforwardl’ be feifed of the
land Wrﬁm

"iMql -
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feilin of the frechold remained in the feoffees.  The courts
feemed inclined to think the fooffces, @il poffefed. of the
fame eftate and power they had before the adt; fo that
bo&dw ceftui-que ufe and the feoffee having a frechold, *H
having an cqual power over the fame frecheld,
Ities of that fort, which were experienced after
:Iie&at 1 Rich, I1I. wrefelhﬁ:rtheﬁat 27 Hen, VIII.
- Tue &ﬂlomngml‘mm&amwhere this point was
debated. A man made a feoffment in fee to the ufe of
I¥. and his heirs, till 4. paid®gol. to 77, and then to the
ule of 4. and his heirs. 4, paid to /7 the gol. There was a
difference of opinion as. to the conclufion to be founded
on thefe fadts.  Some fid, that if 4 entered, he would
become ipfe fadts feifed in fee; for 7V, being feifed in fee
by the ftatute of ufes, 4. would be able to divelt that fee,
and transfer it to himfelf under the condition of the deed.
Others, on the contrary, were of opinion, that the payment
and entry of 4. had no effect without an entry by the
feoffces.  Between thefe two opiniens Broete has ftruck
out a middle courfe, as an expedient to falve difficultics :
he thought that it would be beft for 4. to enter in the name
of the feoffees, and then, gudcungue vitd datd, the entry
muft be good, and he would become feifed according to
the termsof the deed.  T'e this be added, that a ufe might
change from one to another by fome aét or circumiltance,
ex poft facto, as well fince as before the ftawute &,
ANoTHER queltion arofe refpeting the interell of feof-
feesyin the cafe of Stepben Davis. A tenant for life, and
dtemntmm!aatnm-mnﬁahdhwdaﬁm
of the land, which Rad afterwards been conveyed to the
king ; the feoffees to the ufe prefented a petition of right :
and here two points: were made in arreft of judgment®
on the petition. Firft, that the fee fimple of the ule was Ig-
gally conveyed by the fine, and wmmﬁukh}; and

% 6 Ed. VI, New Cafes, 136.
- ¢ L if
Y .
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b "ﬁ" if it was the cafe of a common perfon, he could not enter ;
SO U becaufe not being feifed of a fee fimple, as he was be-
"ﬁ?f' before the alienation, of what eftite could he be'in ? Se-
S EAE . condly, they faid that all intereft dnd right of the feoffecs,
which was not to their own ufe, was taken away by thedta-
tute, There does not appear to be any decifion of thefe
points at this time” ; and it will afterwards be feep, that
: all thefe pofitions recaved fome qual;F&nuOn
| Dovenants 1o THue rigid opinions maintajned in the aft reign againft
e tovenants to convey ufes, were beginning to be fomewhat
tempered. A queftion arofe upon a covenant of this fort
in the reign of Philip and Mary, Sir Thomas Seymour, the
A lord-admiral, who was attainted in the laft reign, had co-
> venanted and granted to one Andrew, in confideration that
' the faid Andrew had conveyed, after his death, divers
lands in fee fimple to the faid fir Thomas, that hé would
Jevy a fine to certain perfons of lands whereof the faid ad-
miral was then feifed, to himfelf for life, remainder to the
faid Andrew intail. No foch fine was levied; and it now
. became a queftion, whether the covenant of itfelf had
- changed the-ufe, It was debated at Serjeant’s-Inn ; and
s it there appeared to Bromley the chief-juftice, Portman,
' Brown, Sanders, Brooke chief-baron, Whiddon, and Griffin
the attorney, and fir Fames Dyer, that no ufe could be pre-
fently altered by this covenant ; for it was future, angd
the covenant could not nowby any poflibility be performed.
: But they, in 2 manner, agreed that if | covenant in” confi-
~ " deration of marriage, or for 3 fum of moncy paid to me,
’ that A. fhould have certain lands, this would change the,
ufe prefently, becaufe there the eftate was not to be mude
afmrwurdas in the cafe before the judges. Te was alfo *
agreed, that if ceftui que ufe wﬂledth&ﬁkﬁu&nw
make an eftate ta F. 8 in tail or in fee, d shen died; yet
the ufe quH‘iiﬁ completely changed before the eftate was
aftually executed by the f\:clfccs '
¥ 7 Ed, V1, Dyer 88, lug. . : W Dyer g6, 41,
! Tasse
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' Tusss conceffions were a fufficient foundation for  the

™
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‘years after the following cafe happened - A covenant was -miiv 2
made that the fon of 4: fhould marry the daughter of B. T\ ¥nd

* forgwhich B, fhould give to 4. an hundred pounds ; and /.

‘covemanted with B, that if the marriage did not take place,
then A. and his heirs fhould be feifed of certain lands to
the ufe of B. and his heirs guoufque. A. and his heirs or
executors repald the hundred pounds : after this B. died, and
fomething happened to prevént the marriage taking effect ;
fo that it became 2 queftion, whether the ufe was changed
by the above covenant,  And it was held, that the ufe was
‘executed by the Ratutc®in the heir of B. notwithftanding
B. was dead before the vefufal of the marriage ; for the
covenant bound the land with the ufe in the life of B.*

A covENanNT was made upon confideration of love, fa-
vour, and other goed confiderations, to {uffer a recovery to
fir Anﬂ\pny Winghield, to the ufes mentioned in a deed ;
which ufes were contained in a claufe, wherein the faid
fir Anthony covenanted and granted for -himfelf and his
heirs, that within ¢ight months after the affurance fo.made,
he would make, or caufe to be made, an eftate to his own
mother for life, remainder to himfelf and his wife in fpecial
tail; remainder to His wife in fee. A recovery was fuffered,
bt no eftate made byfir Anthony'; and it became a doubt,
whether the ufe was changéd'by the deed, and the operation
of the ftatute upon it. And it feemed to the two chief-
juftices, jultice Stamford and fir James Dyery that no ufe
owas changed by ‘the indentare and recovery only, without
an eftate being proferly executed ; for if fo, a confiruction
of law would be allowed which might make it impoffible for
the covenantor to perform his covenant: they not onfy
held noufe to W changed undpr the Rtagute and the deed,
but t -MMW".MHE?MP:I

L]
5T 3 Mur. New Cafes, 137,
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ﬁrAqthony to carry it into execution, becasfy rherqm
aremedy at common law by adlion of covenant *,

Iz was not only gntpzinnmd!bekmrmdut
the courts of common law entertained fcruples of allow-
ing a ue to bg conveyed, wherea plain and obyious in-
tention of the parties to raife a ufe was difcoverable from
theuan!'a&lon and terms qfthednd; but we have feen
in the former reign, wher: it was direted dnt the feoffees
fhould take the profits and pay them over,to another, that
the judges beld this not to be a ufe executed by the fatute
in the perfon to whom the profits were to be paid%. The
judges did not then go fo far as they did on the prefent oc-
cafion, and declare that no fubparra would lie. It muft be
confelled, that the prefent is not foﬂ'mgaufun the
former ; this being an executory covenant, and, as fud'b
plamiy within the rule which had been laid down upon that
bead, in the repeated decifions of thisand the former reigns,
However, it will be feen, notmthﬂan&ing the court
of chancery might at this time join with the courts of law,
and deny relief in thefe executory covenants, that in after-
times perfons were cnabled moft completely to fubftan-
mtcthfedllm in equity as trufls, wl'ndlm‘hmm-
fciénce to be fulfilled.

THE like obfervation may be made on a decifion in the
latter end of Philip and Mary. It was refolved by the
wholecourtof common-pleas, in the cafe of Jane Tyrrell,
that 4 ufe could not be limited on a ufe. ymrﬂwb.,.
gained and fold land for a fum of money, m»ﬂ:
bargainee and his heirs for ever, to the ufe of the
Fane Tyrrell, for life, and after her deceafe Q&M\-‘
gnmmaﬂ,rqnmtoﬁegééﬂﬂu&hh-
sainof in feg. It was objeched, that the ufes beyond the ba-
bendum were ull void and impertinent ; for a ule could
ptbmm.q.a;nmmou;a; @@,gm

tna,m.uu-. n;-r. 163 go. 'Naﬁ.;sg
of
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of this conveyance, by bargain and fale, a ufe was fielt
transferred to the b:rglmee, before any&edoﬂ urm"e-
. ritance was vefted-in dim by the enrollment. - Themﬁn

hadhtforeem(;ewcdbquwbr, whether all the ufes be-
,yond the firft were not mere nullities ; and pow it was fo
*adjudbed by Sanders, chief-juftice, a.nd the reflt of the
court®. Here was another occalion for the aid of a court
of equity to temper the conftruction of the courts of com-
wonlaw, In this manner, after the making of the fta-
tutes of ufes, did the friétnels of the judges, in conflruing
thafe conveyances, drive ufes bacL into the courts of
equity. The chancery once more, as in the reign of
Henry V1. took up ufes where the gommon law rejedted
them ; and all fuch ufes, with moft or all of their confe- i
quences, became peculiar objefts of that court®s jurifdic-
tion, under the idea and confideration of #truffs ; which
ought, in confcience, to be cftablifhed and fulfilled, tho'
they were not wholly confonant to the rules and courfe of
the common law.

It feemed to be in confequence of the flatute of u&s,
that the judges agreed to confider a recovery where a ce/ffui
gque ufe’in tail was vouchee, to be a fufficient bar of the if-
fue 7. As the ftatute had put the cofui gue ufe in com-
plete feifin of the frechold, he was in the condition of
ether tenants in tail, and cntitled to every advantage
which a recovery could furnifh for difpofing of his eftate.

NoTwiTisTANDING the determination in the reign of
Henry VIIL. that no remitter was worked by the execu- *
tion of the pofleflion to the ufc*, this paint was brought
forward again, and grgued in the court of wards, in 1 and
2 Phil, and Mar. in Townferd's cafe. There fir Roger .
Townfend being feifed in tail in right of his wife, mad®
. a feoffment tothgufe of himfelf and his wife for life, Up-
on #o@n@mdmd’ M:defcehaalm'lunng at

. L

;mil'u:;“nr;;_tss,m * Vid, ant® 399, th- &
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his-death minor, an office was found, and amongft other

things, the jury found that the wife was in her remitter.
It was argued in fupport of this verdi, not as in the for-
mer cafe, that the remitter was wrought by the fatute,
but that it wasa remitter before the alt, and the altpughe
10 be no hindrance to it now. They faid there were two

" claufes in the ftatute of ufes ;- the firft of which divefts

the eftate out of the feoffees, and gives it to the coffur gue
;ﬁm the fame quanttty the feoffees Kad it ;. the other
vefls it in fuch quality as coffui que ufe had the ufe.  So
that notwithftanding the flatte put the effate in the wife
according to the quantity and quality of the ufe, yet wheu
itcame to the wilc, they faid, the poffefion was after-
wards c]ungod by reafon of her former right: for though
the ftatute gtvcs the feifin in the fame: quality .tsthn ufe, it
does not fay it fhall continue fo ; the ftatute relating only
1o the firlt conveyance, not to the continuance of the
ufe.! Feor fuppofing the wife had been infeoffed, the > pol-
fefiion would have pafled by the feoffment, and the remit-
ter come afterwards ; fo hese the pofleflion is given by the
flatute, and then comes the remitter ; for they ropeated that
the execution of the ule ought not to hinder the remitter,
‘Bur it was underftood in a different manner by the
other fide, and was accardingly fo decreed by the court of
wards,  They faid that the feoffment made by the hufba £
in 29 Hen. V1L was a difcontinuance to the wife, for
purging whereof fhe was driven to her cui in vitdy and
could not aveid it by entry, as fhe might fince ftat.
Hen. VIIL, c.28%. And when fhe had an afion given he;
to recontinue the poffeflion, which fE waived, and came

tnl.ik: it
utluppmd-'nges?: ‘fawhmts:o% ca ,; : }?g
otkerwife : gh mby@dfhembtgn icflion
which bigr hufband had waken from her, was the ftatute of
u!'r:s, and infwhatfoever manner the ftatute gives her the
poﬂ.c:] ion, foit cught 1o beadjudged to Yer, notwithftand-
' ® Vid, ant. 233,

ing
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hgﬁelsn hnemmt;formma-mmnnﬁmy e w
ucepmd in the flatute.  Now the eftate limited in
ule to the wife was only for life jointly with her hufband; W

and as by the ftatute fhe tould only be in fuch feifin of ’,ﬁ;

*the lgid as fhe was of the ufe, therefore fhe could not be

feifed in wil, Again, the claufe of the ftatute which limits
the feifin to be sccording to the guality, manner, and

form of the ufe, will not fuffer the wife to be remitted 5

' for fhe had the uf® of a new purchafe ; therefore the muft
have the land as a purchafer. But if the was adjudged in
her remitter, fhe would be adjudgul in by defcent, which
would be contrary to the flatute : and the afirmative words
of the ftatute muft, as inall adls, be conflrued to imply
a negative ; namely, that the cftate can take effect in no
wther poffible manner.

Tuary held, that if the firlt pofleffion did not work a re-
mitter, there never fhould be any, where the entry of the
party was taken away. But they fated this difference :
if a difleifor made a feoffment in fee to the ufe of the dif~
feifee, and afterwards the difleifee entered, there he fhall
be remisted by his entry, though before his entry he was
not, but was in poffeffion only by virtue of the ftatute ; and
when he enters he is adjudged in, notin refpet of the fta-
tute, but in refpe&t of the diffeifin, But in the prefent
cale, the entry was taken away by the difcontinuance ; fo
that if the firft eftate did not remit her, her entry or con-

. tinuance afterwards could not. They reminded them, :
that when the flatute of ules paffed, there were many
aflui gue ufe in fee, who had a right of eftate tail ; and
when the pd!i:iﬁon was conveyed to them by the ftatute,
it was the cpinion of all the judges that they were nop
thereby ummad'

Trys it was hcldnry early after the (tacute, shat exect-
uonofahepeﬂ'eﬁmw:bcufedtdptwo:kuimw The

& Vid, ant, g2z, @
i . counlel
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counfel in the. pn:ﬁ-ntc& fcemned to beaware ofthis ; and,
notventuring sew, asin the reign of Henry VIIL. to argue
the contraryy they wese content to admit fuch adjudica~
tion to be sight = but they contended further, that if the
ftatute did not give, it ought not to hinder a rmtlerc.
I he above reafoning, however, of thofe who mngu&
the remitter, went the length of faying, that no remitter
could be worked in fuch cafe “where the entry was taken
away. Yet the decree went no further than to fay, gene-
rally, that the wifc was not remirted byfntenﬁhu&,ud
the exccution of the poficfion by the ftatute ¥,

Tueclaule in the ftatute of ufes relating to jointures
was avother new fubje® of judictal difcufion.  The fla-
wute is particular in defcribing what eftate thall be allowed
a fufficientbar of dower. But we fhall fee the courts went™
further, and admitted many others, as within the equity
of the aét. Nodecifion upon this part of the' flatute in
the reign of Henry VIII. has come down to us; unlefs
that may be called one, which is reported on the will of
I¥ borewaody the attorney-general.  WWhoréwsod left eftates
of the value of 360l. 5 of which, to the amount. of 6ol. his
wifg was joint-purchafer with him : byhtswiﬂhe&:bred
that his wife fhould have, during her life, a third part ‘'of
all his fands and tenements, together with thofe fhe had
in jointurc, to be affigned by his exceutors, if" it s not
contrary to lase.  ‘The widow refufed her jointure of 6ol
and demanded 120l as the third part of the whole, in light

‘ eofalegacy by the will; and alfo 8ol. as a third of the refis

due for ber dower. Alltlnsappuredmthicmtnf
wards 3 but no regular decifion feems o have been made”
wpon the point of law ; for we are told it was by agreement
dfcreed and ordered, that fhe - {hould have the legacy of
12q). and Q.d- of the nﬁiwinﬁen of leer dowere @ fa

v and: Fiu ot Mo, Powd wr, ¢ 38 Hen, VIIL Dyer, 61, 3.
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. that this cafe proves nothing.  Butitis fuid, thatina &~
wilar cafe in § Ed. V1. wherea manor was devifed to en-

Jarge the wife's jointdre, and fhe relinquithed her jointure,
it was determined the fbould not have the manor; be-
mg:m for enlargement of her jointare, dn
intchtion of the teftator could not be fulfilled?,
RespEcTING &emddwdhug:mm;omw,
we find it laid down pofitively fer jufitiavies in6 Ed. V1.
that wherever agman makes his wife joint-purchalor with
him, after the coverture, of wn cltate of frechold (except
itis in fee-fimple) it thall bar the dower, if{he agrees 1o
it after bis death. A fee-fimple would not anfwer, be-
caufe it was not named in the aét; and further, they
helda devile of land to the wife was nobar of dower; for

‘that was a benevolence, and not a jointure ©. It was agreed,

‘that any jeint-citate of frechold was fufficient, though ot
named in the aél : and in conformity with this opiuion,
it was decided in the cale of the duchefs of Somerfet, in
the beginning of the next reign, that an eftate 0 a man
and his wife; and the heirs male of their bodies, was a
good jointure : and yet that is not one of the five eitates
mentioned in the aét ; and the duchefshad there brought
2 writ of dower, under the idea that fuch an cltate was no
bar!.

Tue remainder of what we have to add of the deci-
fions of couris during shefe reigns, will relate to the ni-
e and conduct of certain actions, and the alterations

that took place in criminal proceedings. Hitherto we have,

confidered a@ions upon the cafe u&pplymg:he place of
feveral ancient writg. In the laft reign, there is an inti.
mation of one being uled inflcad of the action of debt, in
matters of fimple contract : this was called an a/uing/i®,

ﬁﬂmﬂ an. JWM or fm-sﬁ made by
m.y.iuw £y a!ar Dyers 96, 4:.:-! 9% 48.
o the
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ﬁ%ﬁ#hﬂdﬂhﬁuww 1
_pa&viﬂnhc fa-u«ﬁmd‘s It was'as defirable to devife
fome action in the room of detinwue, as it had been to fub-
ftitute one in the place of that of M&e—md law,
being alegal method of defence in both. We intimated
in‘the laft reign, that'a new writ to this effe had been
made *. We hauemmthmrwapmkmm
of its nature, Awntuponthecaﬁ bad been framed,
which furmifed, that the plaintiff being pofiefled of the
thing in queftion, ‘loft it; and that the defendant found
ity and comverted it to his own ufe, upon which the action
accrued.  This, from the fuguéftion which gave the cue
to the demand, was called an aétion fur trover et conver-
Jfiony or an aétion of trover ; that is, grounded upon a fups -
pofed trover by the defendant of the thing: deaunduly and
converting it to his-own ufe. R
Tue firft aftion in this precife form, to be"fond'ilour P
books, 15 inthe fourth year of Edward VIt.  Again, in
2 and 3 Ph. and Mai ® there is an alion of trover ; and
from the kind of exceptions taken to the declaration, it
thould feem that the altion was confidered as a novelty, -
and a8 if it had not been long, or not'generallyy in ufe»
though it muift be allowed, that (befide the cafe in Ed-
ward V1.) the aftions upon the cafe above alluded to,
in the reign of Heary VIIL. are very fimilar to iti
However, it was not till this period thar this adtion was
fubflituted in the place of ‘that of detinue; which, {ron
thenceforward, became gradually lefs frequent. "
THe manner of pleading to this new aélion cf-trum
was framed like that ufed in the infancy of other allions
upon the cafe. The plea was drawn fpecially; pointingat:
fome material m as it was then gonceived, in the
dedmion;mdﬁ-eondﬁudeuher to the court, orthe

'\’Hllt;l * Dyer, 131. q..l

Y #5o. add fur &ufq 113. Videibid. 109,

. mm.
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®was this : that the plaintiff was in. poflefion of a chain’ - R ol
of gold, whickhe loft’; and that it came Jy finding tothe EDW. VL
defendant’s hands, who fold ity and conuerted it to hisown %’!“.”
e, To this the defendant pleaded, by traverfing the felling
-bﬁ)imi, ‘as fuppoled in the declaration 3 and then
concluded with an averment, and judgmentof the action.
To this the plaintff demutred; and it was held by the.
court, that the pleg was' good *; tho’ it was faid, that.i¢
would have been better to have pleaded wox cuipabilis
which would have anfivered, (aid the courty all the misfea~
fance alledged inthe declaration. In like manner, in the
aftion in 20 Hen. VIIL. which was againit an executor
forgmls bmhloohtne(hmr, the converfion was tra-
verfed.
5 ﬂ'ﬂr-ﬂﬁn upn which. this kmd of . pleading was
founded, we have before fhewn, is to be looked for in the
_ oldadtion of detinue. In an adtion of detioue, in 37
Hen. VIil. ' it was held, thatif a perfon came to the
~ pofleflion of goods by bailment, be was anfwerable upon
the bailment merely ; but if by finding, he was chargeable
no longer than while be was actually in poficflion of them: -
therefore, in an action of detinue, where a bailment was
fuggefted, the bailment was traverfable: and it was the
opinion-of Shelley, that, by the fame frule, the trover
(and the converfion was the fame) was traverfable. As
the adtion of trover was grounded upon that of detinue, -
it was patural that fome of its peculiasitics in gleading  *
thould be copied from the fame original, ~  ~
Tue debated quelion®, whetber afumpfir would lie
againft executors, was again brought forward in 4 and § .
Ph. and Ma: It then reccived a final determination in the
affiemative ; and that judgment has governed the eourg
evq-jun ‘“-m‘l!lﬂlﬂh caferdeuﬂ‘us Rend.

. -
‘“jﬁl;n., Tdm;!o. ' s -
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:TWM that the teftator, in confide-
ration of fo much money to him paid by the plaintiff,"
promifed and aflumed to deliver to the plaintiff, .certain *

Pt quantities of wheat at differeat. days; that the. toftator

Afuwmpfitagaint
executar:,

outlived the laft day; and altho’ the plaintiff was readyag,
the time and place agreed to reccive the wheat and %o pay
for it, the teftator did not deliver it according to his affump-
tion 3 nor did the defendants (to whofe hands fufficient of
mWSMWWW this and all other de~
mands) fince his death, deliver it, but wholly refufed.
"This was the declaration ; and to this the defendant’s
couniel, relying on the laft det::mmuon, demurred in
law.

I~ fupport of this deumrrer,k was nrm M Ihu
affumption of the teftator was no other than a cons
#rac? ; and if the executors thould be eharged with it, on
the fame reafon fhould they be charged by every contrad
executory, as well for debt as for other things; for every
contract cxecutory isan affumpfit inatfelf.  They faidy it
would be inconvenient to charge them as well by contraéls
in pais, as by fpecialties ; for of the former they could have
no knowledge. The court had diredled that precedents
might be looked for ;. many were found, and fhewn to the
court : but the counfel for the defendants faidy that in all
thefe the exccutors bad pleaded in bar, and upon the pleas
being tried for the plaintiffs, they had recovered; fo they
mmhdthupmudnotlnngagunﬁlhn. for they had
dem fo brought the point diredly in iffue. They
faid, it ad;udgedﬁagﬂcn VI. that if the executor
pleaded in bar, where he might havg waged his_law, e
Mmh«ﬂwdhmm&dmdm«

Sin enw; prefamption of ths law. ha;ng.

the debs but Iakum
hmﬂn 'm’ﬁamm;m
is rul.‘mublu he fhouldéofe the favor the law inter

whenn by this demurrer, they faid, nhq unil! npon
k-
[} i ' .é
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Wsmwm ‘contract, but prayed the °«

ﬁeﬁxdﬁh‘twim ondccount of their prefumed
? ignorance. "l‘hl,nh hefugwlﬂnnmydtbam

denh there wis but one eafe againft them, and that was

ol i.ﬂm"?lﬂ. =5 gnd there it does not appearwﬁether
*mmm or noty and if they pleaded in
bary it was no more- againft the prefent cafe, than the
: precedents beforementioned.  But admitting judgment to
‘have been given cn demurrer, they then alledged the opi-
tion of Fitzberbert, in 27 Hen. VIIL. who, as we have
before feen, pronour:é'cd it not to belaw ™,
“ "Fo this it was anfwered, that in this a&ion of  trefpafs
upon the cx!‘c, the teftatos could not have waged his law;
m)d they contended it to be a rule of law, that where the
teftator would not be allowed this privilege, the aétion
would lic againft the executors. They faid it was not
meg if ‘they had aflets to pay debts and legacies,
and alfo to pay the plaintiff, that they fhould retain the
r the goods to their own ufe, being onlyput in truft
the beneﬁt of the teftator’s cftate : that the judgment
in 12 Hen, VIIL being given by the court, was not fo
eafily to be reje@ed ‘on the mere dictum of Fitzherbert.
“Fhey admitted there might be fome weizhe in the objeion
tb ﬁé declaration not averring that there were affets after
ig the kgaties; and they thought the juftices had
give judgment upon this, than on the principal
’?r Upon' fearching the record of the cafe in“1z
VIIL. it agpeared, that the averment of affets did not
extend to Icpmf 25 the report fays, butonly to debts,
and to | fiﬂsfy tPfi p'}mﬁi‘ alfo; which uﬂf’e&ufponé.
g with t prtfaot'ﬂeﬂttmn
. _‘l;ﬁzax were the arguments unbo:n fides's ‘snd the jul-®
-.iwasa : on the fubjeét, ghat hey giee
nt for :btphmﬂ" uﬂow&n fays, wnhgut any

B e ® Vid. ant, 5St ) 'Vxlmt;ll
' ¥ou. IV, "™ m . folemn
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folemn argument. Weareinformed from the fame authority, .

that many learned perfons bad entertained doubts upon the
dccnﬁon in12 Hen. VIII. not thmkmg that cafe to be well
ad;u&ged ‘and that fuch ation’ was not maintainable by
the antient law, but that mﬁrmce had encroached the cafet
upon the common law.  He bimfelf, however, was of an-
other opinion ; and he even judged the altion to be good,
without firmifing that the exccators had affets to pny dcbﬁ”,
and fatisfy the plaintiffs alfo* : fo far washe from : ugmemg
with thofe who would bave’ bad the, averment to include
legacies.

W fhall now confider what was done by our ourts in
addition to the many alterations that had bccn made by thl;
lcglﬁature in our criminal law. The {tatutes relatl
witnefles in treafon are the moft ftriking part ofm
Jaws in this period ; and very few years e
judges were called upon to come to fome reblunom ou
the conftruétion of them, as has already been hinted wlup
we fpoke of thofe ftatutes. At Serjeant’s-Inn, in the fourth
year of Philip and Mary, the judges came to the follow '
ing refolution on the ftatutes concerning w:tneﬂi:s :
on the trial of treafon and mifprifion of treafon, thqr: m
required by the ftatutes two accufors or w;mp!&s to the
indi@ment, or fayings and accufations in writing nng!ﬁ
their hands, or the teftimony of others to fuch ac
gll,nch fhould be read to the jury on the _;nd]&me

oulddugmhsl: tbhadeada:lhctmeof
md:&me ﬂley hela it fuﬁacm: if the accufation Wns
thq h&, for then there were two w:ufoq.
likewife, that for any' treafon u.nd:r ftat.
35Edrlll.' ﬂ:mmded{m accufors at ﬁ'xc tml,f:ec fe
nwnenl&cihy‘hzt.:md 2 Ph, and Ma. c. 10.
41 trials of treafon thould be by the order of the o
law, mwm and the umww-rﬁé

,* Plowd, 180
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*by Jry and witdelles; and ot by décufors: “The famé of cm
» uedonanednbg,man&ummmatmm@ “
ment; but orly at the indiftment. But&eybald,:hatfn J
F fat, 1 arid 2 PH. and Ma. ¢. 10. there
oughPto be witaefles of accufors; as well at the indict-
ment as at thcmatgﬂmnt, puffuant €0 a claufe at the
end of dist a. Again, in’ mifprifion of treafon, there
ouglit to be withelfes or ‘accufors, as well upon the indié-
ment as the arraignment, by fat. 1 Ed. V1. c. 12. at the
end; for ftary ¥ and 2 Ph. and Ma. before-mention-
ed, repeals accufors at the trial in eafes of treafon only, and
_not in milprifion. They agreed allo, that petit-treafon
bught ta be tried as high-treafon, namely, by accufors at
the indi@ment; but that there needed no accufors at the
trial. In thefe refolutions the following perfons concurs
ted; damely, fir William Portmian, chief-jultice ; Mr. Hare,
_ mafter of the rolls ; fir Robert Brook; fir David Brook, fir
Humpbrey Brotwn, fir Fobn Whiddon, fir Bdward Saunders,
Jir William Statinforde; and majler Dalifon, jultices ; Dyer,
ferjeant ; and G#iffin and Cordell; attorney ind folicitor=
general. They agreed allo; that counfellors who give
evidence againft traitors are not accufors ; which was a
tefolution’ oré in favour of thé fubje@, than thofe which
tllowed the written' accufations to fupply the place of wivd
voce teflitiony. Tt may be added bere; from fir Robert
W-mmmu; the civil law accufors were

4 patties, and not witnefles ; for Witneffog ought o be in-
Mhﬂ'ﬂmﬂl@ are called ; but accufors

offer themfelves to aecufe ; and conformably wich dhis

ideay ouf law had allowed aagooueiajlenguoawn- .
. mefs to alledge; that he was orie of the prifoner’s accufors 7.#

“Tus judges inothe aiove refolucions went no furthgt

Mgw uport the. nﬂlabqr'of neu;ia. dnd o fay

 #We have befure abferved; that mn uuim law. Vid.
is here (aid of aceufors is whially cou=  sut. 5o5. New Oafcs, 76, "
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I Mm 2 * that




'.,
o LY

B an % ol c:c E‘-!: s s
. ﬁaﬁrm “of the sccufﬁrs to fptakof & hj:—
%nr own hwma_g‘g_gd. ﬂ:cn invmg relaterl - g
h _t_lpt her nmgb: ri@

S
,mm“w@"' i "’**"
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: a detexmination, which made it wholly unnecel-
ﬁi'fy to_repeal the flatutes ofand VT. :l: _ g afte
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two or more whwmwm W
treafon, and one of them executed it, this was treafon in all "

T feemed to- uwmmm
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fomalefemntaadahng fpired to rob the maftery _
and at the m into the houfe, ~SERE
@ and conduaed bim Witk a eandle to her ma-ﬁa,- TOW. Vi
where he'kifled him, the farvant doing and Ciying nc HILLFE
obut only holding the gandle: it was a- queftion,’ w
the “fervant was guilty of petit-treafon, omﬁdmhg e
ftranger was principal aftor, and only guilty of murder.
“Fhe judges were. divided upbn!t Portman and Brook,.
s the two chief-juftices, with Hare, the mafter of the rolls,
. cpnfidered it as treafon Brook, chief-baron, with Dalifon
and Staunforde, juftiCes, maintained the negative®. A
fimilar Gueftion had been decided in the affirmative in the
fime’ H‘f;udm'd Y. X an having {5izcd on the fea forme

. goo s of an enemy, took them into a houfe, where he was
E 'by a perfon pretending to have an- aurhorhy frofi‘\'
3 'ﬁ; admml, and fupported by a” multitude of pefons & @
iﬁ,"’\ﬁd'ront any weapon, iffted out of the houfe, and -
illed by one of the perfons who came to'take ‘the .
, and had thrown a flone at another in the gate, It ral
ing m«:!n'whedwﬂh:s was murder, the juftices anid
 ferjeants were divided; fome thinking, that if fhe came out
mt{the houfe, it was murder in all the perfons
) king“the houfe; ‘others, among whom were Brook,
i som thought oherwie for (i dhey)

- L

-



HISTORY OF THE

HAP.  was Salifbary’s cafe. The jury upon the trial put this
! queftion, with relation to'one of feveral that were indifted *
for murder, Whether ifthe defendant wasin company with
A &mwbo&nﬂuwmﬂekﬂd&edem&d,mdm
he faw them combatin mgerhermqkpmwhhd:mﬁd-
denly, mdloutanymgce and ftruck the de&d'ﬂl,
Mrvﬂdithoﬂms,hnwgmltyofmudcrormt_
faughtec ? to which the court anfivered, if hehad no mas .
lice prepenfe, but fuddenly took part wigh thofe ’
it was ‘manflaughter, and 06t murder. Theﬁﬁmﬂn
evidence being, that the intention Was not to kill the de-
ceafed, but his mafler, the judge hlddomthelawm
that head, namely, that killing one man upon a malice
conceived againft another is murder. mm‘-ﬁ

ﬁnpommdﬂtcde,vbwhmﬁ&uﬂeam
and is well worthy of obfervation. - j .-.., .
ﬂﬁm WEe have feen in the reign of Henry VIIL thataman
peeen murler  gound guilty of manflaughter, on an mﬁ&mmd'ﬂ;“
T der, 7 ko g e S
ment, and was accordingly executed %, In the t calt
the jury found that Salifbury killed the decealed, but not
malice prepenfe ; and fo they acquitted him of the murder,
.ndﬁuudhnmgmhyof the manflaughter.  Upon: this, it
tupnmlyd:huduponthebmch, th

be intirely acquitted by this verdi&t, inafmuch

mdmdutwmmm

mummmuu

e ¢ ol ot gy ety gt e i
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* was arraigned -with malice prepenfe, the
' Mhmmmmhnsm m
mmmmhnwdmwe MAR
.m‘ And though the malice prepenfe
mak® the fat more ious, and for this caufe the offender
~ fhall lofe feveral advantages which he would etherwife
mm clergy, *and the like ; yet it is nothing
of the fa&, and not the fubflance.
3‘” being both put in iffue together,
the fabftance, and not the manner, judg-
given according to the fubftance, Though
 the court were clear in dhjs opinion, they thought it better,
they were on the circuit, to take the opinion of the
ﬁdhhn;gdmhmm they granted a re-
 prieve’, Whatwas finally done inthis cafe does notappear.
. Tas difficulty was occafioned by the late flatutes of -
!Vlli- and Ed. VI, that had taken clergy from
‘orattainted of murder of malice prepente ;
e which a diftinction had arifen in point of privilege,
B ,befpuﬂwu, between felonious manflaughter,
. and felonious murder with malice prepenfe.  Before thefe
" adls, if the jury had acquitted a prifoner of murder, and
y-uhcnwﬁlhm kdlmgeun

g wm criminal law, that ﬁlﬂﬂy

g ‘Q&ﬁmdm was 10 fixon the defen- * e
~ dant the charge of felonious killing ; namely, meguiter st

. Snfeionid et pramedifatoaffidtu fecit plagam mortaiem, &' : :

}_ this was therefore moit truly the fubftance of the charge. o

| Mwnanmhnbmawm

w* e
s o
Q . !iln&m‘ . 5
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in-tisng it beeame; it _
in its cld one, and every indictment for -
was required to alledge guod murdravit VAt length' this
became the principal charge and git of every indiétment:
in the Taft reign it had been determined “to dmply malice;”
fo that smurdravit was fuficient, without theaddition s -
malitid precogitatd® ; a fuggeftion ‘which was more an-
tiently the indifpenfible :eqsuﬁw of all appeals and indict-
ments for homicide, : B
WHEN, therefore, murder me
ken the place, as it were, of fclonious homicide, ﬁm,
came the {ting of fuch indictments, the common q\pb
henfion muft be, that an acquittal of the murder and mas.
lice was an acquittal of the felonious killing. |
the. {tatutes of Hen, VIII. and Ed: V1. hdnm'
m(a-q:;j;m«mgﬁm amdum ciroume:

-‘m &w!.n.s mﬂ-,ﬂn Dyery g, %

: > ‘44‘? d'i:i :
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» of thele words, /it is-obvious, was only another term for- w
homicide ; - the latter wag to- exprefs a fudden affray, or lﬂ-mu& a
fuﬂgmﬁa it being under fuch circumftances
ths%wwhm feant to be fignified moft ufually hap-
pencd.  Conformably with this new conftruétion of the
judges, homicide is thus didided by Staunforde; who wrote
three or four yeprs after the time of which we are now
fpeaking. ~He fays, that kiling a man is either ju/tifiable,
ot fe defendendoy .ov Per mifudventure ; and if it isnot ane
of thefe three, it is veluntary bomicide, which he fabidi-
vides nito'two 5 the moje heinous fpecics, called wmrder;
the lafs heinous, calied chance-mediey®..

" 'Tu¥ judges feem to have been governed- in theit con-
fhruction of - thefe ffatutes by technical reafons like thofe
- abovementioned 3 but, however arificial it might be in
its commencement, the diftintion between ‘murder and
‘manflaughter has been fince upheld and cxplaincd upon the
beft and: wifeft principles of penal juftice. ~ A’ conviction
of the frail flate of humanity induces oae ta pronousice
itagreat defect in our old law, that no allowance was
made for the paffions of mlen: if a man was killed in a
quarrely or on a fudden affray, it was equally felonious
as if bya deliberate-adt, But fince the time of the above
diftinétion, fuch-an act, which could not be excufed under
Wd,wm nor’ibuﬁ, dbn—

=
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CH AP greatcaution, . inapplicable to, and irreconcileable withy
XXXIL e notions whichbegan to prevail from this time to the pre~ *

v, vi. fent day, This.is remarkable not only in points that arife

3_"“ about a killing on a fudden affray, but more particularly

> in queltions of fe defendendo ;. ﬂ:snldlawupon wtuch is

become almolt unintelligible.

. To return to the doubt of tha.gudgunpmlht-caﬁbe-
fore them. Notwithftanding the explicit manner in which
ditment was found, aid that, judgment of death fhould
be given, they could not mean that the manflaughter of
which he was convifted, and the murder of which he was
acquitted, were the fame degree of offence, and were to
be equally punithed by hanging ; for they had themfelves
ftated this difference, that murder was deprived of clergy,
but manflaughter was not. It fhould feem then that the
dlﬁcnlt]r intirely arofe from one of thefe circumftances ;

cither that the party had defesred demanding his glegy
nllafter;ud;;meq{of death had been pafied, or that he
wasnot a clerk; or that the judges hefmd.noubwt the
fate oftbepufnn::, but the form afmtenqg *‘J-“m
Itis only in ane of thefe ways, that the judgment of death
here fpoken of c2n be accounted for.

o o that the definition of larceny given by
Stamﬁrdt, is that which Braéton had fm fo . .
centuries before ; :ndgh:p»hld down and comm
by Stauafardess the law of his time:, though this

- . an its legal confideration, had beén much altered from the
time of Heary 1Ll and an entire new defcription was made
of ity ﬂlﬂﬂh!*bw»mdﬁwdl."-«nm

) , i the.former.part af this Hiltory "

- M&I’mm”nh ltu;u-
takes' any thing fom the perfon of angjher felonioufly, -
WM&M&&M:M‘; a defini-

) W ol 1, 4o, qum s .
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, tion which Jater writers have narrowed, by reflri@ing it to -mﬁ
a waking with force, and a putting in fear. Jewas anopi- T
nion of juftice Hules in g Ed. VL. that it was no felony W.
to take a diamond, ruby, or other ftone (ot fet in gold, TUTEL
o or otherwife} becaulg they are not of price with every one,
:hoﬁgh fome hold them valuable and precious.
It was held in4 Ed. VI, € that the breakingof a houfe
fhall notbeburghry, unlfs it is by night, This is the
fickt paflage inapy bodk where burglary is confined to a
breaking by night®, In the ol books it is faid to be the fame,
whether by night ofbyday. According to thislate determi-
nation §taunforde has formed his defcription of this crime,
collelted from the mang decifions fince the time of Bpir-
ton and The Mirreur, which is to this effe@ ¢ « Burglars
 are thofe who felonioufly, in time of peace, break a_houfe,
“ church, walls, or towers, though they take pothing from
¢ thence ; but then it muft be done with intent to commit 3
¢ felony, and in the night!.” As to the circumftance and
kind of breaking, the following point was refolved in 3
Ed. VI*: A perfon was taken in the night putting back
the leaf of a window with a dagger : this was held to be
‘burglary. The like was refolved where a man was found
drawing the latch of a*door, which was not otherwilc
faftened t. [t was bdd, that fregit alone in an indiétment
m ‘not fufficient, but it fhould be [regit et intravit™,
* ACCORDING to Stawnfords’s definition, the breaking
pi'ﬁtbe either of a houle, church, wall, or tower. It was
held, in 2 Ed. VL that where a ftable avas near a houfe, -
and inheritable as parcel of a houfe, and it was broke by
* night with intentyto rob, this was a burglary *.
- Tue law of principal and ‘acceflary always furnithed I -
mmdmdm In lclﬁ wihech l‘""“'l;fﬂq
.

' .
- "*: npr
F NySionspe. Scaunf. 30, 2. .-u«w-,i_;’t"'
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CH AP happened at Shrewfbury at the fame time with the above
XOOU oo of Saliffury, it happenied that feveral were indiéted
V. VL. for murder, and feveral others for being prefent aiding and
R v abetting. The latter were. the only perfons in cuftody 3
and it was fubmitted by fir Thomas Bromley, the chief-
Juftice, to the others in the commiffion with him, w&u
thefe men fhould be arraigned ; for although they were
principals as well as thofe who ﬁruck the blow, yet they
were principals only in the fecond degree, ¢én refpect of the
a2 of the othiers ; and if it héuld luppm that thefe fhould
be convicted, and then the others be trhdand:cqumd,
a new difficulty and inconvenicnce would follow ; for they
would be found gu'lry of abetting a fadt that was never
done 3 #nd when it is recolle@ed that in the old law per-
fons prefent aiding and affifting were decmed to be: ac~
ceflarics and ‘not principals, he thought it deferved fome
confideration. After two days hefitation, the other jufs
tices were of opinion, that thofe who were aiding and af-
filting werein truth and fad, toall intents, as much prin~
cipals as thofe who did the fadt ; for they caufed ®'terror
i the pacty, and thus difabled him from raﬁftihgani defend-
mghul!felf which was the fame as giving the firokes.
it was thergfore not proper 10 {ay, that the one mm
pals in deed, and the others in law, but theyarcall prin-
palsin deed andin ﬂ\efamdegree They faid; therefore,.
that thould the jurors give a fpecial verdi&, and find that the
deceafed was ftruck by ahntberdnp the perfon alledged in-
i ‘the indiétment to‘have ftruck him, and find thefe guiliyof
diding and being prefent, the verdidt wouid be a fufficient.
convi@ion.  The fame if thofe who gave *tbcmgl
¢ Moulddic, theiders who were prefent might be-arraigiied;
B wﬁﬂnﬁﬂlﬁyw@tmﬂ’pnﬂaﬁn%lﬂﬂ
. E‘ degree.  In this the chief-juftica, and the gﬂ
agreed, mmmm accordingly tried % .
SR ‘.m”"t'l “‘1“12411
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whether heﬂiohd be nmugmﬂ as ac the pri
cipals now pre ; forhe could not 'b\‘, arr-’ugncd as ac-

» ceffgry so nhfat 1f he was aﬂmgm.-d in this way,
he might be acquitted of being acceﬂiry to ihufe prefent,
and yet he might really pe accc{&:y to thofe who were -
abfent 5 but could nof be 2 fecond time arraigned for the
fame falk 5 for shough being accellary to one is nat being
mecﬂ'arhw anotheg, “yet the fi&, which is the death of
the deceafed, is’ an one. The juftices did not agree to
this as a caufe for deferring the arrxtgnmqnt for they
faid, though he was arrgigned as acceflary to thofe prefent,
and fhould beacquitted, he might well by law be arraigned
as acceflary to the others ; but in conformity with the
gmunl pratice, and the authority of a cafe in the book of
», they deferred the arraignment till he could be ar-
md as acceffary to all the principals togethers. Plow-
den remarks upon this pradlice of deferring the arraign-
ment of the accefliry till he could be arraigned as ac-
ceflary to all the principals together, that it was more out
of good difgretion than neceflity - itis, fays he, to fave the
country the trouble of furnithing two or three juries,
when.m:m@t do the whole; and he agrees with thofe
who faid the acceffary if acquitted as acceflary to one,
might afterwards be tried as acceffary to the others . We
find in 4 Ed. VI. fwg cafes, where 2 man who bad
been acquitted as acceflary, was afterwatds indicted of the *
fau ﬁn-y as pmph Mwwﬁh&ndmg his former

nhrtheﬁ&‘u.-v*?‘ AR 413
'ﬁmmwﬁuﬁmw ggher,.md
they did ujdwiyﬁ mxnw he@um the’
",!‘.m‘ﬂ-"lj. ~ .. " 7Hen 1V, 109, Pl.wll.;bd. . 9
!_ng. : 'um%,-s
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the arraignments were fevetal, yet as one wenire, and up:

~ on ‘that a' fales, was awarded for all, therefore :.juror

challenged by ofie was held to be drawn a;aln& But
the bench perceiving that the prifoners by thus fevering
in their challenges, would each havé'the of chal-
lenging twenty jurors, which would exhauft a preater
numiber than thofe fummoned and in the town, and 6
prevent a trial taking place; they were going to fever
the pannel, upon the authorisy of a pmaﬁt in the timé
of E4. 1V.*: fo that the fame men wight ferve for five
feveral inquefts. The prifoners feeing this, were in-
duced to agree in their challenges *. It was faid, that 2

man could not uh,ure!‘ormgh-u'hfdn there was fome
doubt, whether an uﬁmﬂcinpentuuronmi@: abjure.
There is meotion in a Chronicle of Henry VI. d?lwo-_
man abjuring who had killed her miftrefs ; but fuch writ-
ings are deceitful authorities for points of law *.

In the fhort reign of Ed. VI. fomcﬁepsw&eta‘ked‘
towards effeing the intended reformation in out cclefi-
aftical laws,  'We have feen that Henry VIIL was em-
powercd by flatute to appoint commiffionets to reform
the ceclefiaftical laws then in forge. A cominiffion was
ifucd under that a, and the perfors appdinted to execute
it had met, and made fome progrefs in the ‘undertdking
but after the ftatute of the fix articlesy iherbﬁltaﬂoﬁ&
thé ecclefiaflical law dropt with that of religion ; and Cran-

_mery in a letter, duted 1845; fpeaks of thils &ill.'.me

then almolt forgotten, and quite laid afide %
Wi have feen thers was ana& of Edward V1. to em<.

power thirty-two perfons, named by the king, t0 dnder-

this fame work, which it was intended (hould be K-
inthrec years. Bt shis alio was retarded by gac
tiows chafiges it affiirs ; dnd it was ndt till Nevember

1551, thaga m‘hmiﬁaq war iflied bﬂgﬁl‘g&ﬁuﬁ.ﬁ pree
' gBd. IV. - xnm 8. ]
¥ Plowd. 1pe. * Burn, Ref, vol. IL 133, 1“.
: pare
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* putdlemt&&c;;b; revifion of the thirty-two ; ame- CHAP.
thod which was thought more likely to expedite the under-
taking, than if it had beenleft to the greater number. EDW. VL
Thefe dight confilted of Tome bithops and doctors of divi- FIILIV 8
@ nityy two doftors ef the civil and canon law, and two
-lawyers. As two of the three years had elapled
m et :bont exgeuting the commilion, they
pn,yd to have longeg time; and they had three years
mare offered them by alt of parliament, to which a&,
hoﬁmnr the kmg‘never givc his aflent ;, owing, as it
isﬁw@t, tp&e forwardnefs in which the work was be-:
heml,m bc, ‘and thata further continuation of time was
not neceffary. The wouk was prepared by February 1552,
and a commiflion was gmnwd thirty-two perfons, of
whom the former eight were apart. It confifted of eight
lglﬁopa, eight divines, eight civilians, and eight common-
lawyers. They were to revife, corred, and perfed the
work ; and then prefent it to the king. For this purpole
they divided themfelves into cight clafles, four in a clafs :
every one of thefe was to prepare his corre@ions, and
commiunicate them to the relt,  Thus was the work
earried on andcompleted ; but before it received the royal
confirmatien, the king alcd and the proje@ died with
him. It wasPnot afterwards revived, nor has any thing
kind been attempted fince. The old canons fHill
temained in force by ufage and the flatute of Henry
V11, and fo they continue to this day”. |,

Howevzr, this compilation was printod in the reign
of queen Elizabeth, under the title of Reformiatio Legunm
Ecclefiafticarum. In the preface it is faid, that Cramwmer
execated almoft the whole volume himfelf; which ‘jufy.  °

. the opinion before entertained of him, that h& was

one of the beft® canonifts in she kingdoms Sir Poln

Cheet and Dr. HMM@W?M it intor
L

. ® o
% 2 + Burn, Ref. vol.11. 185, 136, '
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.\ praflice of the ceclefiaftical courts, m‘%

_mem!ed to be almoft
Forthis purpofe, in th ﬁrﬁ muﬂnefsj

'LA:m the %vs i}waake;d

»mmmwmwwa&
fubject. Ona.v". 2 .

m&lwtms,wcmﬁlwbcdhg . nd-w ricof our eeele:
fiaftical Jaw. Bw&e&uﬂwﬂnﬁmmn&ﬁk
&mm:nceﬂnm ¥ At

The law of matri qdhltcry{;;;d ﬁ;@:w

down, tha:mgruuuear&nm&
fuch as was madc in the fdﬂom ,
was to pablith the mfcadeamrﬁag?mi}tmﬁ ays, of
atleaft fealt-days ; at the end of which the man

man were to be prcfcntmﬁ::cﬁurchwh% lnd,m
lately osdained, was performed  fo that all @pw
learning about elpoufals and pre-cuntmétf.m at eﬁe!
done away But to puvgnt the ill cor
might fallow to young womanwholgi clded to thy
promifes and folicitations of Wm
munication was’ denounced "ﬁmmmg@
Mmgl mmp.ns chg&uy;.ud W
confent wmyﬁemmwchﬂtwﬂ" . was'
togwembcr :,rhud pauuihulodti # '

& 'mmmu:as.:u-, \Ywmﬁﬁm.{l
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e - ® s



rn;GLlsu L'Aw

Tue marriage ofchildmnlad wﬁhms was declared
* ' void, if not contrafled with the confent of their parents
and guardians; but if thefe with-held their confent without
fufficient reafon, recourfe might be had t6 the ecclefiaftical
judge, who was to decide on the propriety of thie muatter.
A ®oman at melve, and a min at l‘oumtd,and not
before, might marry. Marriage might be celebrated at
all feafons ; but it was to'be in the parifh where one of
the parties inlakjted, or the minifter would be excommu-
nicated. At the time of thesteremony any one might in-
terpofe, and fhew clufe why the marriage fhould not take
. plzce and upon giving ﬁ:cumy to prove the caufe with-
in a month, or make imsfa&wn ;for all :heexpence of
prepura.nnn for the marriage, the ccrtmorur “Was to be de-
Jayed for that time ; and neither party was to contrad
martriage during that month, under pain of excommuni-
cation, and compenfation to the party fo deferted. If
there was a fecret inability for the marriage-ftate in ei-
ther party, the marriage was deemed to be null ; other-
wife if it was known. Deaf and dumb perfons might
mny,mdthofe who were mad, in a Jucid interval, There
was to be no marriage with infidels. With thefe excep-
tians mamage was, upom this new fcheme, allowed to all

of wh‘t condition foever, and might be repeated.
tlu;mot to give licence to polygamy ; for it di-
uﬂ:. uyperfonhaﬂmm wives than one, he fhould rg-
tain oaly the firft, if fhe would have_ him for a hufband,
mdd:fllﬁalltbﬂﬂ"ﬂh their doweY, and make fa-
mn the church for hn o&'em The women

*Mw#mﬁmwmﬂ !f- . _iﬂ
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cuar fiach 2 mature as e (hall hereafter fec were grounds of 4 *
: *, divorce, Itwas laid down, that any marriage contracted |

mw—. under the influence of force or fear thould be void. Thus
?“"RY far of marriage in general 2,

TuE degrees within which mamm was prohimd,‘
were thole contained in Leviticus, ch. xviii, and xx. which
they faid was a rule not confined to the Jewifh nation
but, like the decalogue, wato-hannulhonty with all
Chyiftian men. They theyefore, declated it to be im-
piety in the Roman pontiff to arrogate to himfelf the power
to difpenfe_with thefe divine prohibitions.  As to the
conftruction of thefe prohibitions, they faid, many were
enly put for examples, and we thuft fupply others, which
ftand in precifely the fame fituation: thus,! fog, uﬂ'lnec,
if a fon is not to marry his mother, fo a daughter is not to
marry a father. They therefore Jaid down two rules :
firft, that wherever males were meationed, the fame thould
be underftood of females in the fame degree of propinquity :
fecondly, that hufband and wife made but one flefh ; fo
that in whatfoever degree of conﬁ.ngumkyapeﬂbn was
related to the one, he was related in the fame degree of
affinity to the other. They rcmned the cle notion of ihe
canon hw,and confidered any illicit connexion as creatmg
an affinity the fame as marriage ; audﬂle"hﬁtbeim
diment of affinity to continue after the death of the
But they dclared that all fpiritual cognation was mﬁuvg :

[

- ‘ ﬂmmrw&a&dﬁy%uﬂ&m&%ﬂm

longer be an lmpa"uu?ta marriage®. :
'rm-sw of our ecclefiaftical law preferibed: very
‘penalties in cafe of ' this fevers
. {:emm the me;g}ﬂ ﬁ:
maﬂ&ﬁ?ﬁ wm,wéb d

‘minifter was :
wrr. w

m-umiz

*l*rn.hl ldi.s': Inu 'Nl.qq.w"-- ﬂﬂw;
’ |

L]



B
ENGLISH L'aw 547
® wife nor children; they were to be diftributed to the poor, %ﬁ
. ar applied to other purpofes; at the diferesion of the ecele~
fiaftcal jadge : if he had ang benefice; he was to forfeieit, | EDW. VI
and to be incapable of raking another : hewas likewife to be 3 4 & V.
®fent 1@ perperual exile St imprifonment. A layman conviét-
ed of adultery was to reftore to his wife her dower ¥, and alfo
half his goods ; he was likewife to be condemned to per-
~ petual exile or imprifonthent. A wife, inlike manner, if
®  convidted of adultery, was to fagfeit her dower, anid all claim
fhe had by law; or premife, on the effects of her hufband ;
and was to fuffer perpetual exile or imprifenment. More-
over, in fuch cafe the inngcent party might contract ano-
ther marriage : this fecond marriage they thought jufti-
fied by the words of Chrift, who made an exception of the
cafe of adultery. However, they recommended that the
guilty party fhould in charity be invited by the innocent to
* return to the conjugal ftate; and at no rate fhould be
Mwmm None was to put away his wife
for adultery, and take another, till the ccclefiaftical judge
D had heard 25d determined the matter ; and if he did; he
lofk all right of proceeding againft bis wife. The judge,
th&wmdﬁwy,mm pronounce:
a liberty to the jother to marry again : there was to be a
time limited for fuch fecond marriage, 29 a year, or fix
months ;. during which if he did not return to bis firft wife, .
be might take another? JAf one of the parties with-
drew from the other, and, mwmm -
would not fubmit to gehabit, the other might, upon au-
thérity of the ecclefiftcal judge, have liberty to marcy.
If the gbfent perfon could not be found, then procefs was -
SRR
o
wﬁvthm. which_if odt done, the orher party

*m-mu:h-wu paffage, butiefs g inthe fullowing.
hlﬂuMum \ 9
N nz im-
= *
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m& mwm E’hcmleﬁaﬁml,]udy might procecd in

, thcfammlpr,whm the ablence . was on fome lawful
“F‘?{ calling, if nothing bad been heard of bim for fome time 5 *

’M TLEY 4 aad the ocher paty might, in like manner, marry : how-
ever, if the abfentee could give goed reafon form‘:mg!

detained, his wife would be obliged to receive him again :

if he could not ﬂmvgoodmw[eof ahfcpce,hcwouldbe

miihw»:b perpetual lmprﬂmmsnswthefmad mar-

mu&lbegood e

lrﬂm ‘was_irreconcileable enmkyhnmmu—

ried perfons, fo that one had plotted the other’s deftrucion,

it was a caufe of divorce.  If a hulband treated his wife

with feverity, the ecclefiaftical Judge might ufe remon-

firances, and then compel him to gwe{eamgmmh

well.  1f this did not fuceeed, it muft be attributed to ir-,

reconcileable enmity, and was therefore a good caufe of
divorce. ‘The judge might proceed in like manner with !

women who were obftinate and rebellious, In all thefe

 cafes the innocent party might marry ; but the oﬁm&r
would be committed to perpetual imprifonment.

''T'HE reformers laid it down, that an incurable difeale

eontraéted by cither party, fhowld not be a caufe of divorce.

During a fuit with his wife on. the ground of adultery oc

" ill-treatment, the hufband was required to fupport her ac-

cording to her condition, If the hufband failed in= fuit

agmithh wife for adultery, he w‘mm her

it Woker ind il claim,fhe had upon the hof

b Mnﬁ Jfrwawwwbrﬁ-’i sang
) ' Mnm& "r -__f'.i. NG

on %o the pargy calumniated l!)‘.'_,__

L - J"’m ,.
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. tjvcofmltﬂhﬁﬁwhﬂ:emm s o
o * Wane MMnmprojc&mgths change of

pencd relpe@ing a_diftinguithed perfonage, that led
*o & “public difcullion and decifion of this very point.
“The marquis of Northampton had been feparated from his
wife on ‘account of her adtiltery. + This happened in the
reign of Henry VIIL.®when it was confideredy whether
fome relief rmght not be contpived for the innocent party,
‘to whom {eparation was but a very partial, and fometimes
-ahazardous, redrefs. In the firft year, thercfore, of Ed-
‘ward VL. a commiffion of delegates was directed to ten
\perfons, of whom fome Ywere. bifhops, to try whether the
~marchiome(s was not by the word of God fo lawfully da-
- vorced, that fhe was no more the marquis’s wife ; and whe-
ther be might not thereupon marry again.  As this was 2
" pew cafe; the delegates, to inveftigae it thoroughly, took
Jonger time wgwnhm “judgment thau that nobleman chole
. to.wait; for he, in the mean while, was folemnly married
again, As the firft marriage {till fubfifted in law, this gave
grea fcandal, and he was put to anfwer for it before the
council; whtre he defenged what he bad done by faying,
that all ties between him and his former wife were dif-
charged by th&law of God ;. that making marriages indif-
foluble, was a popifh contrivance to get money 3 that fepa-
mmnl,'H to temptations; and the like. ﬂomer,

| ﬁ.‘*‘":‘;m,,q;?::m &
after 2 ng enquiry, fe delegates, in the fpirit
od reform .-:.., Imwuih fav
. _inWm
P!‘ﬁg &N;m ‘N‘:fﬁ:?& . e

-hmm tribunal ebjoined to part from his new wife

549

fora was enbrely taken away by the mformcn, as produc- © E AP

T

the old 1aw of feparation @ Menfi et toro, dn incident haps ’:*}‘ i'a':“
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;:_-'n‘ 3 make all fure, he thought it advifeable €5 geta figoen

conﬁmd by a (pecial a& of parhamehﬂ
W Tuuwasnfnvereblowugond:ecanonhw udmm ‘
:{ :‘ thought proper, in queen Mary's reign, to ran the
' hmach that had thereby been made. -An act was brought
in to repeal the ftatute made to confitm this martiage. It*
was much delmrd in the houfe ofcommons‘ and was at
1aft, by various alterations, fo quallﬁed that it threw noime
putation on the parties, but only deelared, that, in that par-
ticular cafe, the divorce was unlaw(ully made, . The act at
fieft probably “contained a claufe agawit all divorces of the
fame kind ; many of which, no doubt, had been m:.de in
canfequence of this precedent ®,

Of wills, T ne reformers deﬁgncd fm‘a!mtsqns in the law of
wills*, the principal of which confiftedin the folloWing par-
ticulars, They allowed the liberty of making a will to all
perfons of either fex, and of every condition ; butt’ncy ex-
cepted from this general authority all wives, fervi, and

. minors under fourteen years, herctics, and thofe condemned
to death, or pcrpetual exile, or chains ; whu:h two latter
puniﬂmenta we have feen were very commonly infliéted
in this new {yftem of jurifprudence. _’I"i\ofe who did not
dikniifs their concubines befome they were in extremis ;
&oﬁ' who had two wives, or two hufblmlt thofe con?i&-
ed of famafi libelli; thofe who were pro{htuaes of procuref-
fes, unlefs they had undergone temporal punithment for
their crimes ; thofe guilty of ufiwy, unlels they had re-

- . funded or made fatisfaction, or fhken mealures for fo domg.

aﬂMﬂmﬂd&M from mukwwi!h. Komer,
they allowed perfons who kept their wncuinnétf( or htd

3 ‘two wives, or two hufbands, to difpofe of their goods m

gias canfas ; and the like mdﬂgemewhﬁivtnd’ah;ph
whe'hiad made 0o reflittion, and to w
me‘r PM s 2o d T Ay
1 Bl 2T ek Eieoem B dalive

; .mq‘mm;ﬂt' ,iq&,.*w ’m“‘i‘é{.
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Tﬂlmmwmﬂmt&n the defcrip- CH AP
o tion of pie caifie were thefe : in addition tothe relief of pri- Tk
foners, and of the pogr, the alfi tance of arphans, widows,
and affliéted perfons of all forts, as was required by our ",,',“:{
old law, they particularly prefied thefe objedts ; to promote
® the ofxoquouu;, the fupport of ftudents in
the unive and the reparation of highmjﬂ If any
difpofition rather of a fuperftitious than pious nature was
m;dc, the Iuﬂ:op was jo lqterpofe his aythority, and fee
tlut:tmtpﬂld to fome pie caufe®,

Tk divifion of the sgoodl, whether by will
or m:bout-r, nqmrednobe in this manner, If he
luda wife and children, a third was to go to the wife, 3
third to thtldllldrﬂ‘l‘ agd the other third was to be at his
own difppfal. If he left no will, the wife and children
were to take their thirds, and the adminiftrator diftribute
the other third, If there were no children, the widow
bad half, and the other was to be at his own difpofal ; or,
ifbe diedinteftae, at the difpoa of the admnifiator ;
the fame if be left children, but no wife. The children
were all to take equally, unlels the father had ordered it
otherwile in bis will. If the child died, then bis_fhare
was to go torhis childre: :fhf.had.any Thq:mthe
law of diftribution, which had been {uble& to much
doubt and diffrence of opinion and practice, mgfar way
of being afcertained, if this fcheme of reformation had
gver taken place ; foqtnl.ndtiuwn, :betmrenm cafe of
3 will the children were intitled to a third, o a halfy which
wgg,mhedmgd between them ;' byt the father
mbn -wnrm that. M x‘aﬁ be-
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afonh&dhulmlmtm upouhﬁfaﬂler;lf hebld;n-
jmﬁﬁmhmyﬁgnﬂmnmr ﬁ'h:ﬁadpwfccuwdhm

x . for a crime, through malice, andndtfordicgoodd&e

flate 5 if he had laid fnares for. the Jife of his father or
mother 5 committed inceft with his ﬂ:p-moﬂler, or fa-
ther’s concubine ; if he had calumniawd'h;s father's Sood
neme, or wafted his property 3 if he had refufed to be fe-
curity for bis father. A daughiter might be paffed over'in
a will, if fhe had become a commbn prpftitute while the
father was offering her a repbtable martiage ; for if a fa-
ther neglected his danghter till fhe was twenty-five years
old, without preparing her a proper match, - this-omiffion
in the parent would abfolve the daughtcr, fay thefe refor-
mers, from any imputation of offefice, faas to preclude him
from putting her out of his family, or pafling her over in
his will. .

In like manner, a wife was not to be. exeluded from the
hufband’s will, without {ome delinquency on her part ; as
if fhe had ufed violence againt him ; had contrived anyill
againft him ; bud attacked his fame or fortune by calumny
and falfe acculations ; had expofed his daughter to tempta-
tions 3 or had shﬁntd herfelf from him. DBoth wives
and children, if they obftrultl the fathdp and’ hul-
band in making or altering his will ; if they did net pro-
1eét him when afliéled with difeafe, nor r him when

captured 3 or if theybecame heretics ; they might be pafled
wmnb;n&mwy to wm . P" of h"'i_'“'

.operty.. .'.. b 5

~*Fay declared that the &Wmmﬁa
qualified either to become exccutors, or to.‘take mim-
‘-wi:nu!erlwﬂ! hemacs, w tn
M,’@uﬁmw:m W
cb:ﬁﬂ&edblm :
:cﬂ‘punc'mp:m
‘ haqutrwy of. the
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d:cumed‘mhg the teftament, ouhcdcatheftbe CRa
® icltator, but at the time of taking the exceutorfhipy or

t::cemng l'he legacy ¥, “""ﬁ.

Tizns had always been a latitude.in the defeription of "3 o' ¥,
. Eer?u 0 whom thg ordinary was to commit adminiftra-

fion. We have feen®, that this was reduced to fome fort

of precifion by a ﬁa: of Henry VIIIL. and the intended

regulation feemts to have this laft provifionin view. For it

fiys, ‘that when g perfSn died inteflate, the wifé thould be

the firlt to have the-admini@ration; in the next place,

thofe who werenca®ft of blood; and if the judge pleafed,

he might unite thefe with the wife in the adminiftration,

If there were feveral in the fame degree of propinguity,

the judge was at libert to appoint one or more as he

SeveraAtL difeions are given for the granting of ad-
miniftration, the payment of legucies, the fees of ordi-
P paries, and the like; moft of which feem to correfpond
with the pratice of the ecclefinftical court in former times:
and finally this new fcheme diredls, that in all matters of
cm'fmverfy, upon the numberlefs queftions to which wiils
were liable, and which were not here afcertained or pro-
vided for, recanﬂe fhoukd be had to the body of Tmperial
Tew,

Tae aﬁugmt objelt of ecclefiaftical cognifunce, the
payntthb?qﬂm does not feem to have undergone any
codmerﬂaéhmge inthis intended reformation 5 the com-

appear to have prooeed'ed, in ' what ﬂ;eyafdﬂnﬂ, . -

m ﬂpni"‘ﬁt leas of our provincial conflitutions,
of which gre copied almoft in the Very words.

, it requires the late ftatute of

3 zrwmm the payment of tythes, and the ojd
foa igdiay to be obferved®. - Therg ll'unly

.h"..a.

X w‘% L‘,:&n to;. no(
g m ) .
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CHADP onemore irtidetd cceleinaftical jurifdiction which we fhall
XXX ention, and that is fdei Lofiey that has been fo often con- o
. fidered in the various difputes between the {piritual and

44  temporal courts . It feems to have been intended by the
7 reformers, that no confideration fhould be had of the ob-
jeétin queftion; but that, whether % was of a layera *
clerical mature, fuit for the breach of faith thould be enter-
taimed in this court; They declare, that whatfoever agree-
ments and promifes weie not fulilled <mor performed,
whether there was an oath taken by the” parties; or only
aftrong affirmation made, thofc wha did not keep their
faith fhould be purfued with ecclefiaftical cenfures, and
compelled to make fatisfaltion to the parties who were
deceived by their perfidy ™. '

Wrmou-r entering any further into the detail of this
ed reformation of our ccdcﬁaﬁlcal law, it may
fiice to fubjoin a bricf enumeration of fuch caufes as they

meant fhould be confid;red as ccclefiaftical, and to be
heard and determined no where but in this court : caufeg
beneficiary, matrimonial, and of divorce; caules tefta,
mentary, and for the adminiftration of inteftates’ effedts §
for fubxra&m of Tegacies, mortuaries, tyrhn, ohhmg‘
and other ecclefiallical rights; for ufasy, herefy, i

adultery, fornication, ficrilege, perjury, blafphemy, fidei

leffis, defamation, and feandal ; laying violént hands on 3
clefk; difturbance of divine fervice ; for corredtion and

ufumand manners ; accounts of churches and church-
wardens® ; dues owing to chufches and their minifiers ;
maﬁq&md&mﬁm -yards, and
q&rd&hﬁﬁﬂ .udiiw Iﬁﬁe&quk,ad their in-"

ey, “"1 " -__n.]*.,y a .” 3
\Em '“.“.“n_? ;I-.._ = )
. ol N No
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' Eq period in the Ewghﬁ hlbr: furmﬂm more in- ;
frances of an irregular and undefined conflitutio than the "ﬂ*“
reigns of Edward V1. and Mary. Many of the extrava- PH"-‘RP?

gant proceedings of Henry VIIL are raher to be awri-

’ Inmd to wilfulne(s, ®and a tyrannical fpirit, Thefe incen- King and go.
tives no longer operated; yet, under the geatle fiway of Yoo
his fonand the Prote€lor, the fame prerogatives were exer-
cifed, with no other gifference than that of their motives
and objedts. The alls of tpecoum.d leem to have been
pequd with the jfame acqmcfccnce as thofe of Heary;
and l:he commons, tho’ not held in the fame awe as during
his reign, did not however mew greater {pirit in aflerting
their privileges, or difcgver any better fenfe of what extent
Jhdc pyivileges were.

So prevailing was the opinion of the great prerogative
by our monarchs at this time, that the Scots

made it one of the principal objections to marrying
their young queen with Edward V1. that al their privileges
would be fwallowed up by the great prerogatives of the
Enghih crown. This notion had fo fpread abroad, that the
emperor, in copverfation with the Englith ambafiador,
maintained she king of Englnnd’s prerogative to be greater
than that of the king of ¥rance.

Tue ﬁr&l&oftheregtncyuppnmedbyﬁenry VL

was to alter the government which that king, undes
authority of an act pf parliament, bad made by his
will.  They delegated all their power to the duke of So- |
merfet, under the tidle of Proteétor, THis, however,

- was thought not Yufficient foundation for hi¢ authority ;
pucpmn:wﬁ-mnd&amhemk% by which
d‘rii'mnhom was -confidered as completely q-ﬁm °

3 15& m ~was thereby invelted ithy
w awanub with whdm he was

furpation wag acquicfced unger by par-

".iﬂwtu;ﬁxmnytwm nidny

- s g gt
. . -
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QHA‘!'. Tasa&ﬁﬂeﬁff’m gateilieﬁ?ceoflawstotbl
XXXy proclamations, was made to have force during the  ®
T King’s ‘minerity.  Of this the Prote@or availed
- m; ‘and proclamations were ifficd ‘on many ocea-
: fibns, where they cauild be applied o promote the great
defign of the Reformation. By one proclamatios digju- 2
rifdiction of the bithops was fufpended ; while commil-
fioners were appointed, part clergy and part lay, to make
a general vifitation in every diocefep After ‘this law had
hunrepuhd! “the Proteltay fhill iffued proclamations,
which, in their nature, could hardly be confidered as lefs
than new laws ; fuch as forbidding many ancient fuperfti-
tions, and making material almtmns in the natioﬂ:ﬂ
worfhip. v
ProcLAMATIONs had, from very early times,cbeen the
ufual method by which our kings had fignified their com-
mands, and enforced their authority. ~ T'hey were framed
for the purpofes of government and of the ftate. - They
feemed a neceffary part of the execative magiftrate’s
power; and ha\giﬂg grown up with the monarchy, they
might in thofe times be looked on with reverence by the
people, without difcovering hoty nearly they approached to
afs of legiflation, But the dtfannﬁng with 'piiﬁmb‘kﬁs
was an aét of a more unequivocal kind ; and th
‘was exercifed by Edmd—“L. ai- rather by the Protedor,
in more inftances than one.  The Prote@or procured a
patent, enabling hiw to fit upon the throne, and enjoy
. , - thefe honours and priwlegu ulually beﬂmred on princes
njllleﬁloﬁf t.htsmlpﬂin' he fta-
mmmmmmm cede fan-
mﬁvgu,'ﬂgm the convacatiol Wﬂbﬂzw

© seftraingd in theirdebate: WM&W.
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° Takhﬂ.aﬁ‘d‘ lkq king’s :gp had an n extraordinary
e: he was prevailed on bo;lgrchqﬁcceﬁm

' ol‘gkccrqgvn{ﬁ:undedongn a& of the laft, 1%
confirmed by one of the:prefent, mgd) by patent.

o judges were required to draw an inftrument to this effeét
but knowing the penalty of treafon was dcnounced on
thofe who aided in changing the fucccﬂiun, th:y at firft
refufed. The king ﬁudheumtn fhould be ratified by
parliament ; which, no doubt, would have been accom-
gﬁﬂled,.lf the king had furvived long enough’.

Ar the beginning of this reign the bifhops were con-
ﬁrmedmnkcmnmw commiffions, of thcﬁmckmdas
thofe they had in the lagter part of the Jaft reign ; by which
they fubmitted to hold their bifhopricks during the lr.mg s
pla[u:c, and were to exercife the epifcopal fun&ion as his
delegates, in his name, and by his authority . ‘This alter-
ation was defigned to forward the Reformation, by keep-

ing in dependence thofe bifhops who ftill adherced to the old

Uron occafion of the infurreflions about inclofures, and
other fubjeéls of complaint among the people, Somerfet,
who always,aimed at popularity, appointed a new fort of
commiflioners, Wwhom h {ent every where with unlimited
power to heay and determine all caufes about inclofures,
highways, and cottages®. This created fome clamour
nongt’he gentry, wbolookedou it as illegal and arbi-
trary. It was in the fapefpnm that, Somer/et had ereed
scomcfrequﬁs own houfe, for'the.tehefofpoor 3

: ed to hwmﬂm and, in

:h:rc, n fometimes happumd
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cudb ﬁmm wﬂmo favour with the populace, he drewr o
x a p:;:bﬂed degree of odium from the no~
foon fhewed him how able dltymw#h

fmnll thcﬁ:ppmbemghthnpe{hm:bcpeopk i
" Wira fo many precedents of extfiordinary preroga- °
tives before her; it cannot be wondered that Mary, who
had in contemplation to abohl/h the late innovations;
thould make ufe of fuch ready infliuments to effeCtuate
it. . Governed as fhe was by a natural fournets of tem-
per, heightened by her bizotry to the quthlic relidion, it
is not more furprifing that fuch defigns were fullowed
with many oppreffive aéls of fovereign authority.

To fupply the fcantinefs of hd: parliamentary gnm;
Mary revived the irregular method of raifing méney by
loans ; projelts which there had been no need of attempt-
ing during the reign of Edward, She levied at one
time, in this way, 60,000l: upon a thoufand perfons;
who, The thought, would moft readily comply. At ano-
ther time, {he levied the fame fum on 7000 yeomen, and
36,000l onthe merciiants.  She publifheda proclamation;
prohibiting, for a certain time, the exportation of cloths ;
intending by this pradtice to iuduce fach to comply;
whofe intereft would be thereby affeQed in the foreign
markets*. She ultd to levy fubfidies, granted by parlia-
ment; before the ftated time. She iffued privy-feals for
the fame purpofe of raifing mouqf; llnd f-nalcnrn.
viQual her thips, - without paying

PROCLANATIONS of an arbitrary 3 e
fued. One of thefe was, to enjoin thiele

aceon mﬂ:g‘dw- - h rvants, to

back © their fervice, becaufe they had bes vagraiits

and thicves 7, Oﬁ:':lt weré iffued it book

non,truf&:,pﬁlh&d?“mm- Wﬂ'ﬂnfc
i f ' o, ‘Hmnnl.l?-u;,;q. 7 14 ibid.
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» books, and did not prefently burn’ them, without reading

umnwthmhnypu‘&m it was declared by pro- "

clamation fhould be cfteemed rebelsy, and without any EDW, Vi

further delay fhould be executed by martial law *. - P&‘}'?f
®  Asan auxiliary®o the bifhops” court, a fpecial com-

miflion was appointed by the queen’s prerogative, with E;:mi—

extraordinary powers. I confifted of twenty-one per-

fons, antlanythree had the authority of them all, The

commiffon faysy © That fipce many falfe rumours were
“ publifhed amonge the fubje@s, and many heretical
“ opinions were alfo fpread among them ; therefore the
% commiffioners, or any three of them, were to make en-
“ quiry, either by prdfentment, by witnefles, or any
“ other golitic way they could devile ; and to fearch after
“all heretics, the bringers in, the fellers, or readers of
¢ all heretical books. They were to examine and punith
« all mifbehaviour or negligences in any church or cha-
“pel ; and to tryall priefts that did not hear mafs, or
“ come to their parifh-church to fervice ; that would not
“ goiin proceflion, or did not take holy bread or holy wi-
“ ter: and if they found any that obftinately perfifted in
« ('ucb chﬂes, they wegg to put them into the hands of
he ﬁa aries, to be promded agamﬂ: mordwgiu law ;
Sﬂ"ﬁg full powei to proceed as their d;fcreuons
“and. ogp{cugces ﬂ).wld diret lhem, and to ufe all fuch
M as they goq.d;hnfcnt for the fearching of the _pré-
mites;emppw d@malfotocaﬂbeforcthmﬁzch. -

vitnef plenfed ; and to force thém to make
vath ¢ %%’ as maght dlﬁ'.ovcr wh:x they. fcugh:

, 0 1350
heir Ql’f-
W‘ﬂﬂl or Ddzc.u&, that

'MI!I.W.;:; _'&tn lclvol.ll s$17s « PP =
* . 4 a’ﬂ,er

ATOH
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£ pomed, fhall declare-to the fame jultices of the ﬁea;
% the meofhwd&fddeﬂy'pcrfnm, whether it
“thmu&ﬂgwm or fuch’ orbar.lgh:
« behaviour of fuch fufpefted perfons. ,And that the fuid
« information fhall be givéh fecretly to the juftices ; and
“ the fame juftices fhall call fuch alcufcd p:l‘mw
“ them, and examine them, without declaring by ‘whom
“ they wereaccufed. And that the fame juftices Rnll.
« upon their examination, punith the offenders

« g5 their offences thall app‘ upon the lccuﬂhéi# lﬂl
“ examiration, by their difcretion, either b?oﬁ.ﬁuﬂ!-
 ment or by good abearing ®." meces i-
reéted ta_ftretch the limits of their jusidiftion in order
to punifh faéts which Mnm afma»fﬁll:ﬁho-
rifed by no law, o N o PR

o

mﬁ"lmighm to order them at their j@ﬂgjﬂdn
mmmm
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WitLe informers and fpies were' encouraged, the CHAT.
ﬁa&wdmmm pesfons of alt deferiptions, whohad
e of thecourt,  When fome of Ma-  EDW. V1.
Ty oppreffions i

“in raifing ‘men and m«my had created an ",’,{‘:;‘.’g_“‘ |
. ﬁnqﬁndﬂanidam in the nation, fhe endeavoured to
prevent fuch ill-humours from getting to any height, by
throwing into the Tower forne of the moft confiderable
gentry. That fich prjfoncrs miight not be, kriown, they
were, fore of them, carried hither in the night-time ;
others wgre hood-winked ‘and” muffled by the guards who
condu@ed them ?.  T'o prevent any one from daring to re-
fle&t on fuch proceedings, fhe ftruck a tertor into the
houfe of commons, obedient enough to the court,
bylmpﬁfoning their members for freedom of fpeech : and
when fdme had feceded from parliament, fhe di
them to be indited for it in the king’s beneh = $
- THE few trials for offences which have come down to
us, muftbe taken as evidences of the practice of our courts
* inthofe tfnics, and, asmch,’are very friking events in the
hl&org of our law. :
W againft ‘the ddke of Sdum-fct:n el
reign of Edwetd VT. are worthy of notice: Phe indi€t- Juke of Somer-
ment was for frﬁfdhmﬂ felony.  Upon® the tsial, the fer.
profecution wag ‘fupported; as ufual; by depofitions, with-
out bumng one witnefs with thé prifoner ; a-condud
which was at length thought fo extremely repugnant to
common juftice, ‘as toybgcome the immediate cavfe of
ﬂnt.‘k nd 6 Ed. VI. which ‘we have afready fo often
entioned. This phofecution is on other accoynts wor- .
"' VWWM ‘acquitted of the high-
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CH g wmnﬁemmber of twelve, with the intent

EDW, VI,

PHILIP and
MARY.

-

.

0 & Nicho-
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to commit certain afls of violence therein mentioned ;
among which, that of imprifoning a privy-counfellor is
one. The charge was, for attempting m:hnmr.narm
imprifon the earl of Warwick.

“I'nk common ftories of this prochmgmﬁrdu,"tha.t
he was acqumed ‘of the treafon, and found guilty of the
felony ; foit is related in king Edwand s journal ; and he
was upon that attainder beheaded.  Lotd Coke remarks
upon this attainder and exection, that the truth concern-
ing it is contrary to fome of our chrénicles, and” the vul-
gar opinion 3 and in fome points contrary to law. Firft,
as to the notion that he was wrongfully executed, and
ought, by law, to have had hls clergy ; he fays, that
clergy is exprefsly taken away by this ftatute. Secondly,
as to the opinion that he was indiGted on ftat. 3 Hen. VI1I.
c. 14. for going about to procure the death of the earl of
Warwick 5 he fays, he was indiGted for endeavouring to
take and imprifon that nobleman, as plainly appears from
the indiCmentf.  Again he remarks, that being attainted
but for felony, be could not, by law, be beheaded®.
Thofe who thought the duke was wrongfully deprived of
hisclergy, or rather (as it wav fiid)sthat he never de-
wanded ity and that it was not tobcgumsd by the court
but upon priyes, founded their remark upon a fuppofition
that the indictment was upon the above-mentioned fta-
tute of Henry V11, which mh:s dlat offence mlyﬁrgb
wlony. .

On mmmmm in the next
reign, the counlel for the crown hmﬂm}
confeflions of ablent perfons, ﬂﬁq the, prifoper to
aanfwer'to thom feverally, as they wte redd.  This kept
hu engaged, through Iarpds trialf in a

mmw crown-lawyers ; whefe de-

'LM’.M:: ;hﬂ.g _.l;u.u.:;.
F Al . - :

v

adu
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portment, it fhould feem, very alitou‘eﬁmnddmm the CH AP
® decorum to be obferved on fuch oceafions, Only one of W

i tﬁcdcpopcnﬁmprnduccd and that was to fwear him T
to the truth of his depofijon. The prifoner did not ob- Pgl:li.?ﬁ‘

Jc& to this mode of proof, any otherwile than that fince
® ftat.% and 6 Ed. VY. there fthould be two witneffes to
prove a treafon ; which remonfirance, for reafons which
have been confidered, was on this and all other oc-
cafions difregarded *. ®The only witnefs produced to give
evidence wivd woce, was callfed by Throckmerton him-
felf, and%was rejected by the court.

THEe prifoner, who was very able to cope with the
lawyers on the part of the profecution, prayed that he might
have the ufe of a ftatutd-book ; which was denied him,
notwithfimnding he prefied on them the plain injunétion of
the queen, lately delivered to her judges, to adminifter
juftice indifferently. He alfo reminded them of her
direction, that, in.criminal profecutions, they fhould
break through the antient ufage; and always hear wit-
nelles examined in behalf of prifoners, as well as againft
them. The harfhnefs he experienced both from the
bcuchmdduwuﬁl,-ha&mdnimudd effect ; but,
on the contrdry, perhaps sprejudiced the jury in favour
of an opprefled man : they acquitted him of the indict-
ment. Btu;h!mulmneufﬁc profecutors did not end
here ; for other cirgumftances, that deferve to be rey
membered, attended his tranfa@ion. The attorney-
general, after the acquilta?, prayed the coust that thejury  *
might be bound in regognifances to anfwer for geir ver-
digk,. Th;ym after fined and imprifoned by a
fenteace in ghe f « they werg to pay one hun.- N
drdmtb a-m to be imprifoned ul-fnﬂlrer.o
" der. oIt was fome,months before they were reloaft, gd

¢ mm Wn'md’ng
- L
L] - 3 8 ...H- ant. ‘.,b "

O .. . . >
,.n;‘,--.i. D2 L w
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to the value of their ‘effefts ; which had, in the mean tithe,

been all inventoried and tppm{edwtz the theriff for the

purpofe ', Such was the fecurity which might be repofed
in this boafted privilege of trial by a jury of equals; and

fiach the perils under which a jury exgreifed its on judg- o

ment, in oppofition to the inclinatigns of the fovereign.

During the reign of the ftar-chamber, the perfons of jurors

were e more exempted from animadverfion than thofe of

commion individuals ; every thing was reduced to the fame

Jevel of fubordination. b s

Bills of atwin-  T'HE proceedings againft Zord Seymour, in the reign of

-l ¥ dward VI. fhew how the opinions of men were now altered
refpgﬂiﬂ& bills of attainder. ?rti:lcs were drawn up
sgainft that nobleman ; which, itappears by the council-
book, were fully proved by witnefles, and by letfers under
his own hand, He was fent to and examined by fome of
the council ;' but he refufed to give any direé? anfwer, or
to fign fuch'as he had given. It was then refolved, that the
whole council thould go to the Tower and examine him.
When they attended him, the anfwer he made was, that
he expe€ted an open trial, and his accufors to ‘be brought
face to face.  After thisfruitlefs attempt, it yas determin-
ed to proceed in a parliamentary way. *Accordingly a bill
was brought ‘into the houfe of lords ﬁ:r:i'tviuﬁ!'lg!ﬁim of
wewfon. This the peets cafily pafled, i the manner they
had been accuftomed ‘to in the reign of Henry VIIL.
Howevér, fome fhow of juftice ?ls"md." All'the'

: * judges and thesking’s counfel delivered their opinion, that
the articles were trexfon : then fome of the lords were pro-
duced as witnefles, who gave their tefjmony fo fully, thdt

M all the reft with-ong veice aflented go the'bill. « .
© Wlkw the bill was fent to the wiis aecom-
’ o By ive s ’
v e N i St Tri. vol. L'p. 78, -
" . -l. v m

L]
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) We the “PF'-‘T-houfe, fhould come down and declare jt C HA P,
to the commons. In this houfe the bill met with fome P
oppofition. Many argued againft attainders in the party’s EDW, w1,
abfence:: they faid it was’a firange way of proceeding, that ’]E ‘A"';_Pﬁ"

» twoyor shree peersafhould rife up in their places, and fay ’
fomewhat to the flander of another, and that he fhould be
thereupon attainted. = Tt was prefled, therefore, that there
fhould be fomething Jke a trial ; that the lord-admiral
fhould be brought to the bar, and be heard for Mimfelf.

But herg the king 1qterpufcd and informed the commons
by meflage, that there was no neceffity of fending for the ad-
smiral. The commons, as ufual, gave ready obedience to
the pleafure of the court; and pafled the bill with- four hun-
dred voiges for it, and not more than ten or twelve againit
it®, However, a view of this procgeding againtt lord
Seymour fhews, that this extraordinary way of condemning
was npt entircly relifhed by the parliament,

“AFTERWARDS, when the bill of attainder of mifprifion
of treafon againft Tun/lall bithop of Durham was fent by
the lords to the commons, with all the evidences, which
were depolitions exhibited to the lords, the comwons re-
folved to difcBuntgpance fych a practice, and would not, at
that time, proceed upon it, ‘At another day, they ordered
the pnvy-couﬂlon in their houfe, to move. the lords,
that his accufors and he might be brought face to face
(from which we may cq:cludc,thu the examinations which
memmamqgmmy were, o .
ex parte in the flar ber) ; but that not 55“15 com-
lied with, they pafi the bill . '

Ix ghe rejgn o Mﬂy.xhem:ni;wdnhcdsbq‘ 5
Norfolk, whi in the latter end of Henrf V111e
s null and yoid ; uwaﬂ-owtﬂ&untoi
. W becaufe B04(pedal® mattcr was al-
 ledged againlt him, excgpe the wosriag: of ayoft of armi
e a » Bun, Bef, vol. 1L g3, 94 * Ibid, 13, S ®
'l Qo3 v which :
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CCHAT. which his mdhmhﬁ,mnyycmhcfmhimum 3

e , without offence ™, However fanguinary this reign was
“EDW. VL. in criminal proceedings for herefy, the court never received
":'}‘;’r‘“‘ any affiftance in its fchemes of refentment from the par-
liament ; which paffed no bills of this'kind, except thefol- "
lowing may be confidered in that light,

Tue ftatute of Edward VI, which took away. clergy
from wmcipﬂh in murder, had left acceflaries to enjoy the
impunity they derived at commoh law from the benefit of
clergy, It happened in 3 and 4 Phil. and Ma. that one
Ruffo-d had hired two perfons to murder one Bennet Smith.
This is faid by the a& in queftion, to be one of the
moft deteftable murders ever knbwn in England, The

¥, wife of Rufford petitioned the houfe of comrops, that
Smith might by actof parliament be deprived of his clergy.
Upon this, the commons fent to the queen, praying that
fhe would order Smith to be brought fromhis confinement
inthe Tower tothe bar of the houfe. He was accordingly
brought, when the other parties confeling the whole of
the matter, and Smith, at length, daing the fame, the bill
was paffed.  But when it was fent uptnthe lords, it was
there ftrongly oppofed, particplarly by the clergy, who
would not readily confent to any diminutiun of their an-
uent privileges : however, at lalt it through that

houle, and received the royal affent., next year, we

have feen, there was a lﬂr made, taking clergy

- ‘ iwayfmqmﬂilm ﬁ&,inmnrdu,mdomq

crimes ", ki

rumﬁadbembdm,mm , an inflance of &

& ~- 2ot facte law. . Tt being to the parliament,

sihiat iy congregations in the city b d God to con-

vert o, confound the quecn ; it pon .,:i&td.

atfac whofoever hd fo pyed, or thould fo pray in future,
&wauw&am il e it

e * myiti. ol 1V, e -ap.,.na;nua.w.u'w.
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T'ue principal oppreflions lnthe&tmmm by CHAP

{ummary and lﬂegz] trials, by imprifonment, confifcation,

XXNIL

exccution, qr otherwife, were occafioned by the alterations  Epw V1.
i religion ; and thefe were carricd to extraordinary, tho’ PHILIPand

not to equzl, lengths, both by proteftants and catholics, ac-
cdraing as cach pargy had, in its turn, the aid of the cxe'-
cutive power.

M AR Y.

1w the reign of Edward' VI. when the king’s councils, Judicial pro-
in matters of rﬂmon, were principally directed by the oo "% ™

candid gnd gentle 12:1-:: of (Fanmer, the government was gun.

fometimes tranfported, by zeal for the:r new opemom, be-
yond the bounds of moderation.

THrE proceedings agamﬂ' Gardiner, bifbap .fﬁ’" nchefler,
were very fevere, and On very flight grounds. He had
been enjoined by the council to inculcate, in a fermon, the
duty of obedience to a king during his minority.  He ne-
gledted to comply with this ; and had, on that account and
nio other, been throWn into prifon, where he Jay twa years,
At the end of that period, the lord-treafurer, and other
privy-counfcllors, went to him at the Tower, and pre-
fented him with certain articles, containing moft of the
points of thesreformied religion, to which :hey required his
affent. With all thefe he Promifed an entire compliance, if
he was (ufferggl to 5?: large, exceptmg ‘one article,
which contained mﬁcknowkdgmcm of his own delin-
quency : but they p!#“-lcd in requiring his fubfcription ab-
fulutely to the whole. 4 I-;e ftill refufed. Upan this the in-
come of his bifhopric sas fequeftered, and*he was required
40 conform himfelfeto their orders within threg months,
undetpin ofdeﬁr.uum. and bcmg cwﬁmdwacloﬁl

Antﬁlwmiﬁmw&m&d*ﬁ

l, A2 man fhut up in prifon 2

oy 3 and without any further” enquity,’ aftei two years,

required o give his affent mu&&t&“lﬂmr,

{npgrufmn_g from_the canon, Jaw, ml the wayof ploe ¢
Oog g rddmg
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ceeding ‘ex offieio, were thought to give a colour to this -
_ tranfaétion ; and in fome degree mm:gfe, if not to Juﬁ!fy,
" the hard meafure: this prelate fuffered °.

A1 the end of three months, a oomud!im was direted
to fome bifhops and ethers, clergy, laygen, and hwyem.
to try Gardiner. As there had been np regular charge at
firft, this was a fhort bufines. He appealed from the
commiflioners to the king, objecting P this tribunal as il-
legal.  The a.ppulwas difregarded, “and fentence of de-
privation was paficd upon hinfeby the commigiioners. His
baoks and papers were feized ; he was®fecluded from all

_company ; and was not allowed to fend or receive any

letters or meflages 7. Tunftall and other bifhops were
deprived by commiffioners of the fime kind ; whwh pre-
lates were all again reftored by a like aét of power in the
reign of Philipand Mary, by a fentence of commifioners
appointed to review the procefs and condemnation *; and
the fentence was juftificd, as undcr a fegtilar proc:edmg ox
officio.. - -

Tue method of proceeding in the bifhops’ couufnr
hm:{g, was, to the laft degree, oppreffive and infidious.
l;'heyuﬁd:oexhabumthcacmfedperfmcermnuudes,
econfifting of fuch peints of faith ®hich they knew he had
his doubts abouty or was. reputed tagdeny 5 gnd if he did
not declare his affent to'them, there wa anend of the en-
qm.ry “he was condemned and -

RE W“M ’
sy, ko
bﬂ'ﬂ's\w thofe in_queen Mary'sereign were fo nu-
mlms,u umdar&e Jhon umm.wd; this perfe- -

.'-ﬂka ?M-;ﬂ- :
Sk
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, Bucer and Kagius, two foreign M there buried,
* were cited, in the true. fpmtof the canon law, to appear
and defend thgmfelves ; and after three citations, the dead,
bodies not rifing to fpeak for themfelves, and none coming
to plead for them, for fear, as bifbep Burnet obferves, of
betng fent after tlzcm, the vifitors proceeded ex parte..
"They examined witnefles concerning the herefics they had
taught, and adjudged thém obflinate heretics; ordered
their bodies to bgtnk&l out of their graves, and to be de-
livered over to the fecular drm, A writ iflued out of
chancery for the exfution of this fentence.; their bodies
were taken up, and, being carried in coffins, were tied to
the ftakes, with many of their books and heretical writings,
and all burnt together *®

T sk decifions of courts in the reigas of Edward V1, and
queen Mary, are to be found in Dyer; who reports all
through thefe two reigns ; as alfo do Benfos and Dalifen.
Some few cafes are*to*be found in the colleftors Fendins
and anway ; fome in Moore; and a few, but thole very
important, in Plawden. There are fome cales of thefe
two reigns in Lesniardy and fome, towards thz latter end
of Philip and Mary, in Owen.
- ST Aunronns‘! Pleas 8f the Crown was. the ﬁrﬁ wark
which treated ghe fubject of criminal law profeffedly, and
in detail. . This book is written in® French: the method
of it is pufpncuous;md the matter difpofed with. .ienmmg
and accuracy, The agthpr is uncommonly full in his quo-
tations ; the ftatutes ere ‘generally givert at length ; and *
whole pages: are drequently tranfcribed from, Braston,
Nomﬂlﬁtnﬁhgﬁc alterations we have. ﬁuhﬁe..cnnml
luaw wwﬁmgn of Henry I11, yet Snpnfcrda

mdpurpamlly to recur to dul ancient wr .
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him ; as, among other mﬁanc:ﬁ, may be obferved of

Bra&ton’s definition of larceny, which, as we before ob--
ferved, was not law at the time Staunforde wrote **

In the account which thic writer gives of crimes, his"
method is to begin by ftating what they were in Brasign’s
time, and then to add the fubfcquent decifions which had
affeted the old law : at other times he entirely rclies on
his favourite author. T'bis is done ip a compendious Way,
without enlarging much on any pyrts of she fubje¢t.  On
the whole, he feems to aim at’nuthmg;nore than djgefling
in‘a clear manner what could be collected from others,

As Staunforde has the praife of being our earlieft writer
on pleas of thecrown ; fo has hig merit been acknow-
ledged by thofe who have followed him in the famg walk ;
they having, in general, adhcred 1o the arrangement and
divifions of his work. He divides his fubjed, as fulling
under three confiderations : firlt, of, crimes; next, of the
method of bringing delinquents to juftice 5 and laftly, of
trizls and puniftiment. “I'he feveral titles into which thefe
are fubdivided, have furnifhed the heads of every book
which has been written fince his time; on the fame (ub-
Je& This treatife is not voluminous ; gnd when the quo-
tations out of Brafton, and the fhmes, are taken from
it, the book is diminithed more than half, @

W g cannot but feel a fecret plczfurc when we find an
author, to whom we have before bqen under fuch obliga-
 tions, in repute with a judge of eminence and learning
upon points tn‘modern practice.  Afeer the lapfe of three

centurics, 4 wis harﬂ'ly 10 be expcdﬂftlut we fhould be. ~

ﬂﬂd‘qﬁm‘wm'u ‘our acquaintance with Brad@on; and
is inut'lqd to our acknowfedgamens for the ftfong
W u‘h'r lmmwd&c intrinfic mgrit
this father, U?" mgﬂh law, ia have
h@cn a gm mthmtj'"‘wp annghﬁr from
%@mmmm

up%qbt'beuh, ata sme when it was the fathion ta con-

' * Vil bl 538,
‘ fider
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® _fider Braton and Glanville not as authors in our law, but

r

R
”Wuw ;ﬂm Adn; Sﬁm :u' o

“to be quoted, if atall, only for ornament in difcourfe*;
and for cofifonancy and urder where they agreed with
better authorities®.

» THE prefs waseot idle durmg thefe two reigns, but
produced feveral Works of ufe to the pradifing lawyer.
William Raftell publifhed, in 1550, a colledion, in En-
gliﬁ, of the flatutes now in force, from Magna Charta
to the 4th and §th of Bhilip and Mary®, In 1553, there
came eut an abridgement of the book of affifes *.

Tromas BerTueLer, who hada patentof the office

of king’s printer for life, died in 1555. After this, in
7 Ed. VL there is fqund a fpecial licenee to Richard
"Tathile (or Tottel, whofe name like many others of this
time was varioudly fpelt), for him and his affigns to print for
feven years all manner of books of the temporal law,
called the commop lgw, fo as the copies were allowed
and judged proper to be printed by one of the juftices, or
two ferjeants, or three apprentices of the law, onc of
whom was to be a reader in court; and no one was to
print what be had firft printed, under pain of forfeiture
of fuch bobks, ; A li:a:we for 'the fame term was allo
granted him in 2 and 3 of Ph, and Ma. ; and in 1 Eliz.
he had a finfilar llcenceforhmhfg' By Tottel, and by
other printers, m thefe two reigns, moft of the books
printed in the reign gf Henry. VIIL wefe reprinted ; -but
fuch di&muedmon would be too tuhmmcnumm.

!M,sg.ls‘. ‘e muwhw yﬂljﬂﬂf

'lueh‘h ﬂnw in which to difcover that the” Yeur-book had
and Carhise Weliver them-  given him no warrant for this mon-

;ff.}? i % i et v g e ey
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g&ﬂ P. ‘The editions, however, of fiuch books as had neyer before
T v reached the prefs, are worthy of notice. Among fuch*
are the following : In 1555, was pri Tottel, a
‘Eg; book intitled, .%mn Regis Henrici P};:S: I:" contam'ing
fome year-books of that king ; refpeling which.he ,,m- L
forms us, that the firft and fceond werg from 2 new colla-
tions and that the joth, 1uth, 13th, 16th, and 20th,
had never before been puhiiﬂ:ed *. Sgme time about 1
was_printed a trat of fir John Fortelcwe with th.e fol-
lowing title, De politici xfa’u!uu}framm et Lagibiy civi-
libus florentiffimi Regni Anglie Commentarius®.
Mitollaneows I this age of reformation, an aét was pafled through
facts, the houfe of commons in J 549, for making fonfe confi-
derable alterations in the procefs of‘the comman laxv 3 but
it was thrown out in the houfeof lords. A long d:fcourfe
on this topic of reforming the common law was written
about this time, which bi/hop Burnet fays he had feen. It
is there complained, that the lawof England was a barba-
rous kind of Qudy, and did ot lead men into a finer fort of
learning 5 which made common-lawyers fo unfit for nego-
tiating foreign affairs. . It was therefore propofed by this
anthor,llm the common and ftatute law ﬂ'muli be d;gcﬁ.
ed into 2 body under titles and Mfeads, and put into good
Latin, inimitationof the Romanlaws ® ; a prgpofal which,
it thould feem, was lefs neceflary now than it ever had
been, as Fitzberbert's and Rafiell’s wofks were new, and
had at lealt made a great flep: mwg,'d. a complete digeft,
"The whim ofcimltating the. Romarr daw o clofely as to
adopt its lapguage, was taken up and exdtcuted bya writer .
inafter-times ¢ 5 the fuccels of which petformance is a
« more decifive anfwer to thc-ﬂo\r!.m tHan m&ny
ﬂwwqﬁmmmw :
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n‘jiﬁd 4 Phiand Ma. that thenceforth no attorney,

5713

or cbﬁtmoﬂfnﬁﬁnr, fhould be admitted into that houfe 1-9“’ Vi

wl&aﬁt the affent and dgrcaqcnt of their parliament.
Tm-:.grievtnoe .of long beards was not yet removed.
find an order was made in the Inner Temple, that
no fellow: of that hml-ﬁ: fhould twear his board above three
weeks growth, upon n * of forfeiting twenty fhillings *.
In 'ﬁle "Middle - ‘an order was made in 4 and §
Ph. and ‘Ma. that none” of ‘dhat fociety thould wear great
breechts in their h8fe, made after the Dutch, Spanifh, or
Almain fafhipn, or lawn upon their caps, or cut doublets,
on paumof forfeiting 3s. 4d. : for the fecond offence, the
oﬁ'ender was tobe expded.
1x 3%nd 4 Ph, and Ma. anorder was madc by the fociety
oI Lincoln’s Inn, that thenceforth none fhould be admit-

 ted into that houfe, who had net been of an inn of chap-’

cery before, for the® fpace of ohe year, unlefs he paid forty
fillings at admittance . "In r.and 2 Ph.and Ma. agens
tleman of Lincoln’s Inn was fined five groats by a fpecial
order, forgoing in‘bis ftudy-gown in Cheapfideon a Sun=
day about tep o’clock in the forenoon, and in Weﬁmmﬁer-
hnll, in :hetzrm%mc, i the forenoon &,

I 3 andgy Ph.and Ma; the follomng ordets were
agreed Gpon to be obferved inall’the four inus of couye.
That none of fhe, companions, except knights -or
bemhus,ﬁnnldweqp their deublets, or hafe, any
light colours, exceps fcarlet and crimfo ; mor wear any ~
= upper velvet cap, @& any’ fearf, or wings in thsir gowns,
white jerkins, blins, or velvet fhoes, double cuffs on
theip fhirls, (paghers br ribbons on their caps, on pain
of forfeiting 3. 4d. and for the fecond offence, of gxpil-
fiof. 'Ncuw@eym w0 be aduue«l into ahy of; the
h*a ahﬂ.m theﬂeefonmrd thi condition

‘w%*‘w : --.~’_+‘.. cRThe, tighan s

2 was

-

]

HILIT jod
MARY.



N

574 ms*ron? OF THE ENGL!BH LAW.

CHAP wasto ba;mphed that if he who was admitted pm&d’el!
X attormeyfhip be fhould be ipfe factodifimified, and have liberty |
EDW, vI.  to repair to the inn of chancery from vdunne he came, or
'gli-l;’;ﬁ to any one of them, if he were of none before. It was
required, that none of thé companies of fuch houfes
fhould wear their fludy-gowns into tht city any' furfoer
than Flect-bridge, or Holborn-bridge ; nior might they wear
them as far as the Sovoy, upon like pains as thofe be-
forementioned, Nene of the faid €ompanions, whm in
commons, might wear Spanifh cleaks, fWord and buck-
ler, or rapier, or gowns and hats, or gowns girded witha

dagger on the back, upon the like pain.

THE moot-cafes in any of the houfes of court were
not to contain more than two points for argument :
they were to be brought in pleading, and the* puifne
of the bench was to recite the whole pleading, None
of the bench were to argue above two points; if any
did, the Reader was to remonflras> with him, and
corredt it in future. Every reader of a court of chan
cery was to give the {ame orders about apparel, weapons,
and ftudy-gowns, to his houfe of chancery., Among the
fame regulations it was ordained, thatnone of he faid com-
punions, under the degree of a knight, befag in commens,
fhould wear any beard above three weeks growth, on pain
of.forfeiting forty fhikings, and double e fum every
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