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CRAP. 

T HE new points of lCjirning Wt hat! Jueiyen&2gcd XXXl I. 
. the attention of tbe courts r~eived 2/\ acceflion L .- • 

# EDW. VI. 
{(om the fratutcs of tile btl: reign. Thefe. whether tbey PHI L 11' _ 
relatcp to property or to crimes, furnilhcd {rdb objeCb of M A k Y. 
litigation, and new topia of 2TgumCnt, and drew frorn the • 
j.wges re~'eru dcd40ns of impomllce during -thcfe two 
Ibort uigns. • 

MANY queflions art'fe upon lares granted by religious 
corpofi,tjons. Thefe bodies, having (cen tbe defiruaio~ 
pf (ome of their ~rothl=r (ocieties, ~re rtfolved to mak"e 
Jhe moll of their propeny while_ they had it; .nnd ther! _ 
(orc gt2ntcd lone leaft'S to their j riepds) and the. {ormu 
lefreei. The fiat. 3' Hen. VlII. c. 13. (or tht: diifolution • 
• ~ of 

• 

• 



CIiA p. 
XXXH. 

- , 
ED\\l:\7. 

)"HILIP ... 4 
' III A 11. V. 

, 

o 
HISTORY OF THE , 

of monalleries, amongf} oth!!r ~gulatioo$ on this hrad, 
lad dedar~d alll~arcs voiu, if made within a yt'ar before 
the beginning' of d"'t parliament j with a provifo, that 
where the idlee was 2t the time in poifdlion under a former 
leafe fQ r years, there the fccond, if n:l2dc for Ih2t~time, 
or morc, ihould be good for twenty-one ye:lrs. The cafe 
of FIl/mtrjlDII~ \'crfu& Stro.Ilml 2rofe upon this provifo', 

and miny othe~ of the rame ' kind were ag.itated in thefe 
tlVO reigns I but as the ' fubjeCt: of them was tcmpor.l.ry, 
they furnifu no enquiry that O;:.m engage (he curiolity of the 
modern lawyer. • 

At"OTHEIl prO\,'fion, ocafioned by the dilTolution of 
monaGeries, had a greater :m& !Dore Idling inBueuce. 
The fiat. 31 Hen: V11J. c. ' 3. abovementiuned, had per­
mitted the king to take advanuge of all covenantS and 
~onditions to which the rc1igiou, {ocietie5 had betn parties; 
~nd which it was convenient Ihould go to the crown along 
with the rcve.rfioiU which were given 10 it by parliament. 
Hut this benefit not extenuing to the king's patentees 
;tnd gr.1ntccs, the parlilunent took it into confidcution,. 
:ind by (lat. 3':1 Hen, vnt. c. 3+ g.1VC. the f:lme power 
to th('ffi: this was thoui,ht a good opportunity to corrtCt 
an old defea in the: b. ...... and to include .Mo e:ommon 
perfons /lS wen 35 the k.klg" grantees. h ~ ac­
cordingly permitted 10 aU grilllte, of ~vedions to 3vail 
thelnfc:lvcs of coven:mts made: to their gnoton; :md Idrees 
in the: lame: manner were meOlnt to have a reciprool claim 
upon ruch g~.lnlees, :lS they before had on their leflOr. But 
~is was done in fuch an obfcure way, that it was dilBcult 
to fay, whether tbe: whole benefit of til: aCt was Dot can: 
fined to grantees of the: kin,) and of abbey-lands. This 
loubt{ul wording of the 3d gave occafton to the care of 
Ii/Ii vcrfus GrQng~1 where thi. matter wn fully c:Un'afti:t4 . .. ..... 

• 
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and it was rdoh'eeI by aU the juJgt! of the commotl-plca-'1 
Ulat: the a8 extended to all grantees of reYe-mOllS i a [:on­

- ftru8ion wbich it has borne ever lince. 
THE n..les that had be&n long l:lid down, and adhc.-N 

to for;he government of limitations in rt'mainder, had not 
fo pEttirrly dcli.ned the boundaries of Wk c{btcs, but 
tbat on fome occaliom :ugunlrnl5 ~re found 10 difputc 
their authority, or at lean to weaken their operation by 
t:ndlcfs diflinaiotwl. Th:. may be fc.oen by the di(cuffion 
which W25 r.aired in Cllhirjl v~rrus Blj.fbir, wbtre a limi­
tation th;!t fermed to be y,-c:U fupporteu by the ('nmple of 
former tim~ WAf contdiN ... ith (orne Ibew of rnCon and 
law. It was a lC::l.fe (rom :t religious houfc to a man nnd 
~ is wife for their livts, remainder to A. their fon for his life. 
lind ifhe died during: the life oj the hulbaud and wife, then 
n:marndC'r 10 B. another of the fon' (or life, fi ipft ,JIlltl 

i"btt;'·lflrt,l$,. which W;ti a conm10n condition in the 

leotfet of ccdc:liaP.ical pclfons, who in this magner pro­
vided not only for keeping thcir pofi'effiuns in tenantable: 
order, but likewifc: bound their lenanu to perform a duty 
wbich was incumbent upon churchmen in all infhnccs,' 
namely, to prefc:rve fome appc:;J.n.nct of th~t hofpi,a1ity 
..... hich was one princip~ confiden.tlon of gifts in mon_ 
niain. 

THE obje8:ious .-aired to this remainder to B. were 
,hefe. It w.as CJid, that a remainder could not commence 
on condition i becaufe "if fOt it would not pat;; at the ErR: 
livery, which was required in every remainder. A~ainl 

it .... ·u incompatible with the precedillg: cRate ; for if it 
• wu to commence Ihm; namely, when the elJdt fon dieJ 

befo~ the hul'band anJ wife, it muft, in t:tking cffi!C\ itfdf, • 
Ckflroy the particular elhle j which Wili a npug~l)Cy :md 
cOJltnriet1 that tb! law would fuircr . Thdj feeDI t. 

be the chief pbintt relied on, alld thefc were (\lpporc~ to be 
fanctioned by the: authority of adjudged cafes. tlut all the: 

judges 
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judg~ of the: commOll~pleu were clnr dut this ~':lJ a 
,000 remainder. 

THI1.Y raid, this remainder WIS peneal, agrecab~ with 
tbe principles oflaw already eRablifhed: they denied, firll. 
tb:ll 11 remainder ought to pafs out of the Idfor prefer.tl)·; 
(or if 1 make II. lcatc for yClu remainder for life, upori 001\­

dilWl1 that if he in fcm3inder do not Juch In a8, the! fe­
m:.inder {hall be void; here tieforc Ine condition broken, 
the remainder is good; but whcn the candilian is broken, 
the ft'nJ1illck, is out eM him,·and poIfres apn to Ibe ldTor ; 
which proves tlul a freehold may. by agrccmc~fu at the tIme 
of the livelY, p3U; (rom one to IU'Klther by malter 111'0/1 

/,,8,. 'l 'hus, if a IClfe for life is ~ranted, with remainder to 
lhe king. iO.nd livery of feiG.n il made, the rem.inder 
dots not pllf, till the deed is intoned. In PJtj}inzt,n'l 
(lift. in the time of Richard II ... , ... ,herc one ('orklitloll was, 
that if the lerror died within tlle term, the ItErce for years 

Id ba\'e the bud ror lue, the condition wu held Good. 
So ill lhe prefent c:zfe, the rtm:1indcr to B. did not paC. Ollt 
of the lefror till A. was dead, and then it paKrd by virtue of 
the orlgirul word. annexed 10 the Ihuy. But it wu IIOt 
to ukc cHdl till after tllC de:uh of tho,: bufband and wife, 
(or tb:lt is the plam and obVIQU fenfe of " then j" and 

theyagretd, that ir it was to be conA rued in the feme gil'en 
by the counrd, the rcmainderfh()Uld be void. 

h- w:u raid by Iiilld" jufliet; tbat this rem;.incler did 
not dept:nd upon a w •• i,i,,., as had beet! argued, but on a 
liIK;!afi,,,; for the words to make 2. condition are fuch as 
relh'Jln the thing til'en i u upon condition that be fhall 
not do ruc.h an at:t: but here: the: \;If'OI"Js only limit t1io 
time whrn the rcmaindcr flull commence:, .. nJ no W2:yt 

4,.fFftnin the tllLng. The commtrn are of an dlare tail Is,. 
that if the dOIl«' die "" ithout iuue., i. {b,ill remain to a 
dr~&er; ..... ·bich is not a '(0I'11li1io.lI, but a lunitarion. Tht , 
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~J';if-jtifli(l M,nlflgllt agreed with him. entirely in mis 
idea ; and added, that whether it was cillcd a rtndilj,1'I or 
Jimitati,,,, yet he (housht the remainder good; for tbe 
I3wful owner of land, he ctlmended, mjght give it to wh:at 
perCon, at wh:Lt timc, and in what manner he pkafed, fo 
:as it · W:;15 nO( rcpu~n:lm to bw; and this in qutftion he 
thought perfw!l ai:rcc:abJc to anc::icnt and modern pre«" 
delllS. Of the former kind. l1e quoted ooc of ,hore common 
cafes in the reign pr EdW2rd lll . where, for the alfur:mce of 
a Je£ree for yean, it was UfUil~ to mae a charter of feoff_ 
ment on condition that if the IdTee wu dillurbcd in bis 
term. he thould h:a'l'C: the fee . And be c:illed to their mind 
:a ca'= which w:a mClltiol'ltd in tbe reigr. of Hcury Vlll. 
of a nne to par, landi in tail, with condition to he.u the 
conufoc's ftandard; and on failure, that the la.nd lhould 
re:main to a Granger '. He raid., he was counfci in tbatcafe ; 
and. though Fitr.h"lt,,.t cxprdled furprize at a fine bdng 
levied on condition. yet the remainder was not conflderl!d 
ai any thillg remarkable:. He ..... as of opinioll) that tbe 
n:mailldcr in the prefcnt cafe did paf, oue of the: IdTor at 
thetime o(,he livery, i1thougb it did DOt veR- in B. tilllhe 
death of A • • ::md he held it in ailt-yanct: until the per­
formance of the condition, upon the poffibility WI it might 
be performed. Thus if land was given 19 :l married man 
and toa married woman, and the heirs of their twO bodi~ 

the fa: tail patTed out of the donor tmmedl:Hely by reafon 
of the poffibility that they might mnny; and in the 
mean time the inherit:lnce was in abeyance. In the 
fame manner, be (aid, the remainder here was in abeyance, 
wll the event on which it was limited, had happened . • 

U POI' fueh reaCons, the judges agreed in flolding this to 
be a good remainder·. The arguments :mel :uljudicali()~ 
on this occauon t~oded·to fet in a better light the learning 
of tClnaioders depending on a ~ntingellc)' ; and the !I-
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ffinBion ~~n n condition and 01 limitation affot"dcd a 
new idea, which Wai a(lerw,ud, made great Ure of, in the 

\ £-;::-;C FOnHruEtion of reftriGl:ivc daMes in ~ Uld dcvifes of 
'HlLI P oUI. '--d .fit A R y. l iO ... 

C HAP. 
lI'XXII . 

WHATE\"iR doubts might be entrrtained on tondi­
tions that ,,~e dtfigned by the parties (0 ~Pte jn 
deftruBion of C'{bltes, the~ was ohe: condition cre­
ated by the legiflature, which infallibly annibilattd :m 
clhtc, whether for li(e or entait, and gave a right of entry 
to the pejfon next intitlell in rem~indcr or rt'vemon. 
~rhis W:\S the :alienation of :l WOIlUJ'l who had an eftate 
from her hulband'. which by Itat. II Hen. VII. In_ 
duced a forkinsre. A afe canle before the court of com­
~-plcas in. Ed. VI. which gave occaflon to this ftatutC 
being fully examined and ('xpll1int'd; 2nd as it cont2ins 
fame atg1!~cnt upon the new learning of ufes, it is on that 

account dercrving of notke. This was 'rIr,,,,bijh venus 
. 'TollJ. ;s. where 2 froltment- b2d been m~ by lir George 
Talbois to the ure or himli:tr and wlre in (peeia! tail; arter 
which came frat. "7 Hc:n. Vlll. They had iR"ut Thoma! 
and William; :md then lir Gtorge died. Thomas died, 
le:1yill& im~ Eliubeth, whomlUTied to Wimbiol. After~ 
wards Wll!i:1m by COyiD' with his mother lad, Talbois, 
brought a formedon i" 't/mIlIYI agalnft ber; the appeared 
3t the lim ua;, :tnd William recovered by "i/lft tI,tljrl: 
upon this Wimhllh and hIs wire Elizabelh, as heir to fir 
George, entered by viriueol" the flat. 11 Hen. VII. c. 20. 

IT was contended dut mi, oC'ntry wu not bwfw, (or 
[e\'e r~1 tcatons. They Uid, that lady T alOOi5 Jid not 
hold ruth ian elbte :t5 Wai dcfcribed bfthc all; lOr, by th~ 

'- ~rft br.tnch of the aa, lb.e lbould h:ne 2n eClale in dower 
~r life, o~ in tail jointly with her hu!band, or (oldy to her. 
teJl~ or to her OWJI ure in any lands, tencwllts, or other be­
reditaments, of the jnheri~nce or pun::hafe o( ber hulband. 
Now,ldmittill& her to have an elh.~ulljoil1ll, with her 

c ~ulband, they (;all.! it was I1(X in lafla"J but onl, if! 11ft: and 

Ihuk 



• 

, 
ENG 1; I S a L A ,VI. 

1bofe wc:re two dilFerent things. Arin, it wu not orfhe 
inheritance or purchafe of the hu!b:tnd, for the rift wu 
ncitbtt, being: ;l new tbing, not in being before, and (0 ne­
\'er in the hufbmd; (0 th:ll: the was not whbin tbe &rlt 
bral . The feeoud br:tncb (peaks of tbe like ebs 

• when the, Clme from any anceftor of ~be hulband, which 
wu not.pretcnded to be ,the cafe ht~. And the third 
,,",ncb i~ where tbe dlate comt1 by :tnT pcrf'on (eire<! to 
the uft of the hulband or hil :meteor. ;. and they raid, fbc 
Wols not within this branch;ror the ufe \onS appointed by 
the hufband at the time of the tofble of the feoffees, there_ 
fore £be: coukl not claim from. them. It-wu concJuded~ 
therefore, that!ady Tal~i.1 not beipg within the terms of 
the llCt, no' forfeiture could cnfue. Further, they contend~ 
cd, tMI admitting fbc was, )'t1 th~ heir in bet life.time 
could b:lVe no right to enter j for the cOI,nruttion of the 
two daufc$ relating to the forfeiture was; that the recovery 
in cafe o(tcn:lnt in tail 'P1f mcrriy'void. :md that the inilc 
!hou1cJ eliter " if no rec:o,'cry h~ ~n foffc.r~. attc. r the 
deiltb of the ttnant, for then, and not till then, had an heir 
1IIny right or title i ~nd it was only wbere the ",:oman waS 
tenant in dower, or (or Jik. that the reverfioner, or be jn 
remainder. might c.ntel immedittcly. 

THESI were the S'Oin upon which it Was tndt:ri-oured. 
ins:enioullyenoogh, to take this ole out of the tlhtute J 

but it-wa\ held by the whole ctrurt af commop-pleas, thiu 
thi. ofe Was within the w\:il"ds of the all: I and if not, that 
it was at kan within the tqt1it1 ofittandthat the entry W:lS 
Jawful immedi:ltely, in the life: of the tenaht in tan . 

• 
As to the fidl point. wbCtlter hjllii fUt ufi '~;1i withirt 

the aa; it \nS admittc.d by Halll, jufiice, th:lot :IIT- etla~ 

C " A P. 
XXXlI. 1 __ ' 
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• 
in ute is mcntion;4 but once in the ptemirrs of the l1:~t~te ; 
fl!1Iy tf btrftlf,r til htr 11IJ1I tift; bot if lh;1t dllufe (peats 
only of (if I.; fur uft, and whar-fon(JWs !Jl.li,,~ to fceo­
"~rics had a~aintl womC2l, ,rell! foifitl (;I tor7r u/r, is onlf _ 
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to be referrtJ to that, It could not be ~ied bllt the pfe'­

fent cafe Wal clearly within the wOldt of...lheJbwte. It ~ 
to bc.obferved, fol)'S he, that this Xl: was made within fifteen 
yean after flat. I Rich. Ill. ... hich ma~ the atb of 
u.,IIWi fitt wft binding on his f«>fiees; and perhaps fOQ)F- 0& 
tDe maken of that Ib.tute were alfo at the maung of fiat ... 
II Hcn. Vll. ~Dd mufl: hay con6dered the elf'ca of 
the lirA: flattllr. &y wbkh a. recovery wa.s good only during' 
tho life of tenant in tail: and fo, if Rat. 1 r Hen~ VII. dKt 
no more than ll\1I\ce the r~ry void againft the ilf'uc, jt' 

""'oldd pro'I'ide only fOf 1hat which needed no pr~ifion. 
The naMe mIlA be deligned to make that unl:awful wllkh 
wu lawrul before; 1'Ind as it wt meant to han mis dJ 
fea with relPrd to :l ~nant- in tail in pofretlion, inn! 
equally rearonablc, becaufe it W'llS in equal mi(chief, that it 
fhould be confirwed to have tbe fame dfefr a&ainA: t¢llli 
tAi uji itl tail. 'This ):m:t conlider:ltion had always been 
II rcaJon in our bow for el:tending a Ibtute by equity to (uefr 
clIfe:s as wt're not within the letter of it. Of this thc-re 
were: many ex:amples. ThU!, th~ flat. Marlb. c. 6. rhor 

» (pea'" only of e:t\-ates ror Jnl's and feoffment" yet: is con· 
!tru~d to include: II ;ifNodife, orin tail to the tOue-, for w 
purpo(c of dcfnuding the lord of his ward. The ~ • 
i, d,nis (peaks only of thrt:e C'Jbt~1 t:a.il, but has ~n ex­
tended to m&ny othtrs. Stlt. Wdtm.2. c. 3. which ~ 
rcas him in rc\terlioll to be rcttivcd to drf'end a (\lit, has 
b!!~n conn-rued to include thole in remainder. An :'Iaio" 
Q( account gl\ien by fhmne to executors hu been e.t~ndect, 
to adminiftJ'llton·;. and many other infhnces \\'Cre gi~" 
of {brutes .conllrued by equity. nom all thil it ap­
\\~ed, that :II. like griev:tJlcc {hauld by equity be: ta.l:en to 
be wilhin the puniew of the:1ll. 

fl'llilltlltl the tbiif-jlij!iu Manta.r.lf,"cOIIcurred; and 
,,'Ith .rer.l..Jd '-.otbt words ~fthe aCt, wb~breq,wrtd it tct-be 

• PlOW'! • • U • 
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of the jBh~ritance or purcb"lfe cl the hulband, he rai_d, that 
being fIlCh 15 the heir mi:btinbe.rit, was the true kgaI idea 
of ~ inheritance; and he traled with contempt the dif .. 
tintlion made bet",,"n.a.n inheritance and purchafe-, which 
liad quot~ (toOt Brit/!JIt, ..ride booIc-be (lid contain.­
ttl man1 erron. For himklf, be pro(d[~ to follcllr 
Liuleron, whtch be called. the trueR: and (urdl recifier of 
the vou~ and principles;,r our law'; and ' Littlclon fays, 
Wt not only 13 man huby difant, but.lro what he 
lIu by purdllfc, IS an inhcribncc. Thu$, he concludes, 
tbe wordt of the Ilatute are fatidicd. for llle hIS an c{lalc 
in an bcreditament (namel,. in aure) jointly with her hur_ 
band, to her own \Ire. of· the inheritance of tbe bulhlnd, 
which is .n requircJ by the 6rft disjunBive fcntence of the 
flaNtt' . 

B VT If fhe was not within that, {be was within the re~ 
cond diJjunaive Centenc:c:, 'f twtn-to lin hrtfoantl S,,4 wift 
;;' t3;!., .", ptrfon ftifid " tJu tifi if tlH blljDOlftl: for the 
feo~~ being ftifed to the. uk of tht l1u!b:lIld and wife, 
were rcited to the ufe of the hulband (the hulband .Ind wire 
each having the entire ufe, for there are no moieties be­
twtt"n them), and the reotltt. were the Iionors of me 
dbtc, after the uecution of the poffeQion to lb. uft: by 
1"1.'J.7 Hen.. "Vlll. fur the parliamcnt could Ilotbe raid to be 
the donors, the.a bc:ing only the conve)'.lnce of the l:lnd 
from one to another. He raid, it bad bc:'cn long ranee beld, 
. 'here ~':fIII; ,Ill llji and bit feoffeu joined in a feoJfment, 
th:lt it lbould be con(lrlled to be: the: frolfme:nt of Ihe feor­
fees; (or thl!')' bad tlte greate/\: authority to give it, e:n'n 
aJ(er the (ht. Rich. )JJ.. So jf 00( wb9 was re:ired in 
f«.o and one wbohad nOthing in the iand,joincd in a feo lT. 
mcot, it QpJI be faid to be the feoffment of him who hu • 

rigbt .. and the ('ouirm.tion ofme other. Thus, he: con. 
dwkd, it ihould hwe bt (aiJ to the feolfmc:-nt.of IhI: 

• • 
• M. H Htn. VII. l :' pl. 

Ll. • 

• 

$15 

eRA P. 
xxxu. 

'--v--.I 
hDW. VI. 

PH1LI' .... 
:'lAlty. 

• 

• 

• 

• 



• 
'!.6 HIS,J'ORY OF THE 

C HAP. Cwlfea b~ p:rliamcnt, and tbe aamt uti confirmation. 
I XXlUJ. all others' j <3.nd if it was confrru~ otbcrwife, it would. be 
~D\\·. VI. Olttributing to lhe flatu«: me power of doing wrong to the 

. ... UILIP <aDd r •• 1r b " th' , L d ,.,. h .Jf.A 51. 1'. JCORet.'I, ~ ufolnga Ing from tm::m~ m-..ng anot ec 
the drulor of il. Thws, the fcoff'ttS were the dOfiO"i, 'but 
"if they were not, yet fir George wu, unler. it fltou1d be 
thought a rcpegnane}' to fay he wu a donor- to himfdf; 
2nd therefore .the feofrcn: mo~ properly were the donors, 
'2ndthen the whole of the (btute Wl1$ fatKfled. However, 
if this cafe was not within IRe words, he agreed with the 
ether judges ·in thinking it wilhin tbrt ~uity of the Ib.tu~ i 
and to obviate the obje8ion, that tne pro.ifioll being in 
'rdlraint of the temnl in t3il lh&uld be ("oolhued Ilrillly. 
he faid it was for ~ benefit of the comO'lOl1-wea!, and in 
adllal)CCmCJlt of jull:icc; andevcry lh.tutc which js COil-­
firutd by equity, rdll1llins, and is pena.l to (onl~bod, r 2nd 
he lCt:me:d to tbink. the rule of conftrucuon was to turA 
on the: fhll.lte being beneficial to the greater numbCl" ' . 

THOUGH no jlldgmctlt was here gil'en, it was of ,reat 
importancc that the jttdgc. concurred unanimouQy in fo 
(olemn opinion to hring thts elk: within the terms of th~ 
aCt; for, fmee moft dbtC'l in thc.kingdom were collveyed 
toa life, thil provition waUl otherwitt haye ~ Ilroo(l 
wholly abortive. The anxiety tbey fc:.lt to compaf,this 
by II liter.al coofi.ruBion, led them il1to (owe lubtlety 
lind refinement; and thougb theTc can be very litde doubt 
whllt the m:lurs uf the aB: intended, yet'the wordi", of it 
being liable to lomecllyil, it fe.emcd a (ak and !cntible re .. 
fohulQft to fupply the dcftCb: ofit by eqWty. 

of Ic~ 10 I J N tbelt two reigns fame dccifiort.. Wtte made QQ urt.& 
lliC. ~ whiCb tcnckd to thew the drca the: late lbtute !Pel upon 

• 1ItI~"I. It fttmed a doubi, when m.t flatute had urJAaed 

, 
th:u r~ut flit lIft ilunli ~rtl be fcifed of Ihc 
I:",d a.eJ rffttaeld, as be befOre wu of ell. -. whether .. ,/ 

• 

ki!i.. 
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fciflll of the freehold rtmaincd. in the koffees. The courts C H /It, p. 
feemed inclined to think the feoffees am poU"clfcd of the . 3:X:U. ~ 
tunc dhte and po~r they hat.! before the ali: .. (0 thaI -lU)W. VL 
both the ~~II; fllt,,1i and the feoffee b:wing :I frethol..l r JlI LIP ,.,,, "'J' ",/" ... NA R\'~ 

and both having an equal powtr over the fame fr«b44da 
the l Uliculties of that (ort, whlch were experienced .frtf 
the flat. I Rich. Ill. were felt after the flat. 27 Hell. V III. 

TH£ fullowing an: tome lofumccs where thi, poil\l was 
dc-bated. A m:w nwlt a {roAine"t in fee 10 Ihc ufe of 
IY. and hi. hciI~ till A. p.2id".al. to ,Yo and Ihen to ' hc 
ufc of .4. lod his heirs.. A.paid 10 I f':. the 401. There ..... as a 
difference oropinion as to tbe conclutioo to be foundN 
on thek falb, Some laig, dut if A. t'llterrif, he would 
~mc ilfo laB, (eired in fee; for 1/1'. bting; (eiCed in fee 
hr the {hlute of uCes. A. would be aWe 10 diven Ihat fcc, 
and transfer it 10 bimfdf Wider the condition of the deed . 
Othen, on the contrary, were of opinion, that the payment 
and entry of A . .h1.d no clrell without an entry by the 
fcoffees. Between there (wo opinions BrHlt has Ilruclc: 

OUt 1. middle eourrc, U 3 11 apcdicn t to r:llve difficulties; 
he thought th1.t it ","ould be bcll: lor A. to Ciliel in the name 
of the feolfoes, and then, '.0.11111"' "ito rlala, the entry 
muft be good, and he would become re ifcd according to 
the tcrmJo( the dttd. To thishc.:.dded, that a ure might 
chluge frOAl one to aaotber by Come aa- or circlIlDllance, 

IX 1AJI/oO" as well bnce a5 before the Il alu~ ' . 
A);OTHta qwefiioll arofe reIpclling tbe iAtercll of fcof-

lees, in the c.lfe of Sltplm, Dtn/;s. A tenant fO( life, and • 
the tenant in tail next ip remai ndtr in u(e, had le\·itd a 6nc 
J'me land, which ~ad afterward, been conveyed to the 
king; the fcohs to the ufe prcfcntrd a petition of right; • 
and bue two points were made in arrdl of judgment' 
OfIlht petition. fir~ th:lt the m; fimplc 0( the ufe waJi 1; -
~y conwycd b, the fine, and w:s now in the ~inl jam' 

• 
, 6 Ed. VI. Ne .. ~. 13'. • 

L I ~ • 

• 



r 

SIS HI 'S;rO RY OF T HE 

C H .A P. if it wu the cafe Qf. ('ammon perron, he could not enter l 
XXXlI. 

l _ _ J becaufe not lx-ing (eired of a fee fimple, as he was bc:-
'EDW: VI. before th·e alienation, of what eft-ate could he be in? Se_ 
, ~I Zl: \~_14 condly, they (aid that aU intereA: .tnd right of the (eoffee!, 

• 

which Wi4S not to Ihc:jr own ure, was taken away by thed!a­
tute. -There does not appear to be any decifion or there 
poinn at this time' • and it win afterwards be (ecll, ttut 
all there politions received (orne qualification. 

THE rigid opinions mainraLned in the lafr reign 3gainll 
ClVtnQntl ttl ,(JIlt") ,qts,_ were beginning to be fotnewhat 
tempered. A quellion 3ro~e upon 3 covenant uf this fQrt 

in the reign l)( Philip and Mary_ § ir Thoma. Seymour, the 
lord.3dminl, who was attainted in the 101ft reign, had co.. 
venanted and gnnted to one Andrew, in conl'ideration that 
the raid Andrew hId conveyed, after his death, di vers 
bod, in fee fimple to the (aid fir Thomas, ttu,[ he would 
If"vy a line to certain perrOi'll of bnds wheredf the raid ad_ 
mira) was theft kifed. to himfelr for life, rcmainder to tha 
(aid AnJrew in uil. No foch fine was levied; and it now 
became a queluon, whether the covenant of irrelf had 
changed the ufc. It WlS debated llt Serje:uu· •• lnn ; and 
it there appelrcd 10 Br8mw, Iht thitf~juj1iu, P,rlman l 

n,..wn, SIUI.IJm, B,."l, ehitj.!"""" Ini,tM", "", C,.ijfll 
the attorney, andjir JlJtJltJ DJlr, thltno ure could be: pre_ 
fentl, altered by this covenlnt; for it was furort'o aI1fI 
tM covenant could not now by :any poffibility be rerfonn«l. 
But they, in .. rnalU'ler, agrted th;!.t if I eO\:.tnJ.nt-in conu· 
deration of marriage, or for :a (um of money paid to me, 
mat A. lhould have cert1in lands, thil would chan&;e Ihe • ure.prcIC.n!l" bec:aufe there tbe cfbte "-as not 10 be m:ode 
afterwuds, u In the ole before the judge,_ It was aUQ I 

asreed, that if tljluJ fW uft ~'illcd that hi, feotfccs (boWd 
m~e an eI~te til J. S. in, tailor in ~ ~ Ihen died, yet 
the ufc \\(>I.dd be complettly chan!ed bcfere the dI~e .. ~. 
a8ually tx~\.Ied by tbe rWlfees'. 

! 1 M-- Prrr 96. 4T. 
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THSn: concel1ions were a fufficient foundation for the 
Cu.pcrftru8.,uc th:n was :U'terwards niled upon them. Two 
years after t~ following Clfe happened: A coVCn:a1lt W2S 

made that the fon of A: {bowd m:my the daughter of B. 
for;'l'hich B. thouJd g:il'c to A. an hundred pounds; :llld J!. 
cOyen:uHw with B. th:! t if the marrb.gc did not taice ph.ce. 
the" A. and his heirs Jh\luld be (tired of cerrain l:tndi to 
the ufe of B. and his heirs fll._/11U. A.:md his heirs or 
executon ~~Id the hundred pounOs: after this B. died, and 
fomemil1g bappened to prevent the marriage taking e/fc8: • 
(0 Ih:\t itbcc3.me :t quefl-ion, whether Ihe ufe was changed 
by the above covenant. And it wu held, th:lt ~h& ufe waa 

cx«uted by the fr:u,ute'in the heir of B. notwithAanding 
8 . W3$ dead befOft the rcfural of the marria~; (or the 

CO\'CW1nt bound the bnd wilh the ufe in tbe life of B. I 

A CO"."'Ar..'T W:tS mad~ upon conl'ideration of love. fa­
"our, :uld other goed confiderations, to ruffer ;l recovery to 

lir Anth.ony Wingfield, to loe ufe. memio!led in a deed. 
which. u(~ were contained in 2 cbu(e, wMrein the (,lid 
lir Anthony CO\'en:lntW and granted fDr himfdf aud hi~ 

heirs, that within eight months 2ftcr the aJTur:mce fo m;uie, 
he would make, or caufe to be nlllde, :1.11 ellatc to his own 
mother (or life, re:maindcr to himJel( and his wife in rpedal 
tea, ttm:linder to hiswtfe in ftt, A t'eco"uy WaJ fuli:ere:d, 
but no c!hte made. by fir Anthony; and it beeune a douht, 
whether the \lfe was changed by the deed, and the operation 
of the fiatulc upon it, And it feemed to the two chie(. 
jufl:i~, judice Stamford and fir ,)_"'(1 0,r, that no ure • 
• was changN by the inCJcnulre and recovery only, without 
an dlate being pro rly ~ccuted; for i((o. a conllrul!tion 
oflaw would be: :dJowed which might make it impoffible for 
the COI'en:lntoc to perform his covenant: they not on' r 
held n~ uk to changed un r the fl:a~te :tnd lhe dacd, 
but they alio :added, thu no /1I¥(I!1I4 would lie to compel • • 

I J lfA', lOft' 0Iit". 'J7, 

Ll. • 

• 
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fir Anthony to ca rry it into execution., 'ttl"ft ~re WQ 

a remedy at common bow by aDion of C'O~nant- , 

IT Wll not ollly in the il}ltancc- Q( tbefe ~'maptl thn 
file courts r# commO!l law clltCllaipcd (cruples p( Jllow­
ina: a uCc to hc: con\'cycd, where a plain wei obVious il\_ 
U:llti~ of the putiCli to railt: a Ifre W~S dirCOVttlble from 
t~ tr:mradioo and term. q( the deed; but lore have r.'en 
in the romlCr reisn, whe're it ~u direaed 'that the rcoffees 
ihould take the profits and pay them o.er.to anothtT, that 
t l,ejudgei held this not to be i\ ufe executed by the O:atu~ 

in the perfon to who~ the prof!t.s were 10 be paid., iq.e 
judgn ~d not ~n Co (0 ru u they did on the peerent oc.­
nlion, and de~lare that no III~a would lie. It mull. be 
conklfed, thn the prcfent jl not ro Orong a care:u Ihe 
fonner; tPis being an 'Xttllt"1 covenant, an~:u ruch) 
"lail~y within the rule which had been bid down upon that 
hnd, in the rc~tcd dccifiom of thi. ~nd !he rormer reigns. 
Howcver, it will be l'ec.n, notwithO:anding ~ court 
of chancery might at thu tirnt join with the couJ1S of bw, 
2nd deny relierin thd'e executory covcnantla that in aftcc_ 
~imes penoll. were enabled man eomp!tttir to rubltan· 
tille: thefe: clai~ in equity as tr'!fll, which CM4Ibl in con­
fd~ce to be fulfiUcd. 

TJillik.e obfervation may be made 011 a dcciliM in me: 
btu:r c:~d 0( Pbi'lip lUld Mary: !t was rt(o!vcd by the 
wholecourtor common-plea.., in the cafe of J.", Tj",lIt 
that a ufe c041d not bt limited on a ufc. 7alft Txrr,11 ba.(_ 
pined :u\d (old lahd foc a fum of monty, WtlfJ". to the: 
barpinecand his heirs foreyc:r, to the We 0( the bargainor 
1."t T,rrtU, for lifci Ind attcr ber.deceafe to tbe bar: 
(:.ai~ in I2iJ, rcmaill.cier to Ihe "re of the heirs of tbe bu­
~ltnOl in fcc . It was objee'1cd, that the ~ be}-ond lhe b.­
/1(.'"'" were all void and irupt.rtinent t lor • uCia: CCMtW 
rolbe rcrcrved, Or C2.ifcd ~t of a ufc • and by w uatute: 

< 
~1and~tba.-.., ... Dpr, \h,.~, ~\-... ICILJj I , 
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... r thil (.'OI1\'C"'lItt, by bar ..... ;n and falc, a ure ..... as fidl: c rr A 1", 
~ r e,- XXXII. 
transfcrf"C'd d) the bugainec, before any freehold or inhc:- I,.,.. _ J 
rit;U\Cf: .... 'U vcllc:d in him by the enrollment. The court tDW. VI. 

. l'l{lL I P~ 
had before coneell'cd (ome. doubt, whether all ,he ures he- M -\ 1\ Y. 
yond lite firn were flO{ mere nullities j and tl0W it was fo 

• Qdju cd by Sutftrl, chic:r-ju~icC:1 ami the rdl: uf tbe 
court'. Here wp:s another o<xruion for the ;Nd of 3. court 

olc:quity to temper the conftrutlion 0( tl!c courtS of com­
tDon law. 111 thj s manner, after the: mald'1g of the lb_ 
lutes of urC$, qld the Rrictnefs.of the judges.. ill cOfl{truing 
tho~ corl\'cy:mcc:s, grivc ures b~ck: into the couru of 
equity: The chancrry onte morc, :lS in the reign of 
Henry VI. too);: up uk. where tbe fommen III rc:jKled 
them i and aU (ueh IIfes, with moll or all ofthc:i r cOt)fe­
quellCcs, bearne ~uliar objects or that court', jurifdic_ 
tion, under the idea 2nd <;onfidef';1[ion of trtifll; wbich 
outht, in confcience, to be eA:ablifb~ and fulfilled, tho' 
they W~ not wnolly confonant to the rules and courfe: of 
~e<:o:nmon law. 

I.,. f.:cmed to be in confequence of the nature ofuG:!s, 
tb:lt the. judI" agreed to confider:l recovery wheno 11. r!flu; 
fUt ufl: in ail was v¢lchee, to be a fwflicienr bar of thejf_ 
fue'. As !.he !blute had pur th~ (!filii qUt '!fo in COIll_ 

pt~ feiJiq of the frccbold l he was ill tbe condition of 
ether tcn:llltt in tail, and cntided to every adunuge 
l"hich:t r«o~ry could furnHh for difpofmg of his eniote. 

NOTWITHSTASD1NC the determination in the reign of 
~enry V HI. that no remitttr was "'orlccd by th~ aecu_ 
!ion of the potrdlion to the ufe·, Ihis pQint was brought 
forward 2.ai~ :ll1d argued in the court of wards, in ~ alld 
?- Phil. and Mar. in TlWTljl1ftJ'J cafe. There fir R~If1' 
TfJ'W1fjmti being: feifed in uil in right of his ,"ife, mild!! 
a feoffment to th~ ufe ofhimfclf and his wife for life. UJ'"' 
on the: OCcarlO" oi one of R~I"" J dl:fcenaancs· lt.!.ving at 

• . p:not 5 P.'" M. Drer. I.H,I •• 
'Eo1. VL N'cw£olf-' ' ll' 
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C HAP. his deam a minor, an office was found, and amongtl other . 
~1. 1 things, the jury (ound that the wife was in her ~mitter. 

ED..\'. n , It wauIgue8 in (upport of this verdiCl, not as in the (or- ~ 
p ; ~L i P ~ mer cafe, that the remitter wU wrought by the ftatutc, 

but that it v.':ISalelulller before the aCt, and tbe aClQUghr 
WbctIwY fe· to be no hindranclt to it 1I0W. They (aid thef"C'"Wtt1t two .. ,u., by, \If" 

clau(es in the O:ltuu: of ufes .. the lirft of which diveJb 
the eillte out 0{ the fe~ffees, and 'gives it to the l!fllli JUt 
Mft in the fame quantity the feoffees t,ad it; the Other 
vefts it in fuch quality as ~ljJltj JUt 11ft bad the ufe. So 
tbat notwuhfl:anding: the Ouute put the eftat~ in the wife 
according to the quantity ana qwtity of the ufe, yet when 
it came to tbe wife, they faid, ~he poJTeffion was after_ 
ward, ch3nged by reafon of her (ormer right: for thou;9 
the {btute gives the feifln ill the (arne' qualify as the ufe, it 
dots not fay it (hall continue (0 i the ll:;uutc rcl.uing only 
to the liro. conveyance, not to the continuance of t1~ 
ufe. For fupp6ling the ..... ife h:ld b«-n infeofTed. the per_ 
fellion would h~ve pall"t'd by the feofrment, :md the remit­
ter come afterwards; (0 here the pofl"effion is givC'1l by the 
J'l.allltt'. and then COOlet the: rC'mitt~r; for tht'y rcpei'lteO that 
lh, execution of the ure ought not to hinder the remitter. 

BUT it was undt.rllood in a differC'nt manner by the 
other fide, and was ~ccordilT,ly (0 dccrttd by the court of 
wards. Thev (.lid that the feoffment m3de by the hu!b:nd 
in ~9 Hen. V 1 J 1. wu a difconrinu3nce to the wife, for the 
purging whcreof fbe: was drivC'1l to her lui it: tJ;t4, and 
could not avoid it by entry, as file might fmce fiat. p 
Hell. VIiI. c.d., And when the had an aCliongiven he, 
to n:continue the po!ftffionJ which 1M waived .. 2nJ cam~ 
to the rorrcffion by &fher me;lns, the ought to take it with 
fucb append2gcs as the taw limits to tho(e me2JU. and no 
OIAtfwjfc ~ }he means by ~'{hiCh the CJ.me'to that pnlitffion, 
which ht rhulband hill.,! 100kcn (rom her, was the J'btutc of' 
ufe's; .nd i rf~'h:!.tfoe"r.r riu.MCr the fbtute gi,es hu tho. 

• pofi~ffion, Co it ought to beadjudgr.d to lia, notwiihfbnd­
• Yid., aac. 'n. 

I", 
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• lag the is :. feme covert; for neither coverture nor in&ncy 
aN: exc~pted in the /btute. Now the cRate limited in 
.re to the wife was only {or life jointly with her bu!band j 
and 2S by the fuitute the could only be in tuch feifin of 

- the llilld as (he was of tbe ufe, therefore !be could not be 
feircd in tail. Apin., the daufc of the fbMe which limits 
the {ciiin to be according to the fUIlPty, manlltr, _,,; 

form of the 1Iji, wi11 not (uffi:r the wife to he remitted ; 

(Qf {he h:ul the ure of:a new ~~,.(b"fi j therdOre file muA. 
bave the land as a purchafc:t •• But if {he was adjudged in 

her remittu, fhe would he adjt:dged in by de(cent, which 
would be contr:ary to the !plute: and the affirmatiYe: words 
of the {brute mul~, as in all aCts, be coolltllt'd to imply 
a negative j namely, that the dbu: can take clftt't in no 
...wet peffible m:tnner. 

TlliY hdd, that if the llra poITdllon did not work a rc_ 
milt.cr, there never (boijld be any, where the entry of the 
party w:l5 taken away. But they fb.ted this diffi: rence : 
if a ditreiror made a feoffment in fee to the ure of the dif. 
feil'ee, :md afterwanl, the diftcifee entered, there he lhaU 
be remitted by hi. entry, though before hi. entry he was 
not, but wu in polTeffioll only by virtue of the ih.ture j :lhd 
when he enters be is adjudged in, notin refpetl of the lb. 
nile, but in rerpea of the dilTeilin. But in the prefcnt 

~, the entry was taken away by the difcontinuance; (0 

th:1t if the nrll e/late did not remit her, her entry or con_ 
tinuance arterwa.rds could not. They reminded them, 
I~r when the fiatute of ures paITed, there wert' mlny 
tlt'Jlui flit uft in fc who had a. right of eJhte lall; and 
wht'n mt' poffi:ffion was conve~d to them by the fiatute, 
it was the llpin.iOll of all the jud,es [hat tbey were 110' 
thereby remilted ' • 

• 'rutJ. it was held very early aier the fiatute, .th:lt e'Xcc.'tI-
tionofthc polTdlion to the ufe did pot work ~ remi~r. The 
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C H A Po collord in the prckl)tc:afc: ft:emcd to be3warc of this • and, 
XXXii. • 

'-"" _~ notvcntW'ingn~w, 2,S. in t.hereign of Henry vur. to U&ue 
EJlW. \'t. the COlltrary~ dlS=Y were contt:n( to admit fuch ;&djw;lic~ 

P: I; 'i::! lion to be right: but they conn-ndc:d furth.:r, that ifdhe 
tbtute did not gin', it ought not to hinder a mnitltr ... 
The ab01le .rea!oning. however, of thoM! who \V1."re ag~inR: 
the tcmilttt ~ went the length of flying. that no remitter 
f,:O\Ild be worked in (uen cafe ·where the entry was taken 
2.W:I.y. Yet lhc dttrct: .... "Cll t no further ll\;w to Cay, gene. 
nlly, that the wife wu not rcnlhted by force of the .. re. and 
the execution of the poIfcQion by thc It;llure''. 

Tu .. cbufc in the {blule of uk, rebang to joinrul't' • 
• ~s !loolber IJC'W fubjcll of juditbJ difcul'li01I. The"a­
lutC is parucub.r ill JcICribtllg what .. :fiale !hillJ be aliowN 
a fu8icicnt bar of dower. "But we fhall fee the couru went 

further, :md admitted many OI.hi.:rs, as within tbe equity 
uf the J,lt. No dcci(lOtl upon tbis put of the natUte in 
1~ reitn of Benry VItI. has t'OOlC down to U!I, oluer.. 
thllt may be called one, wiuch is ll'ponN on tile will of 
IPbWtU:o..!, tbe 2.ttorncy.gcl 1';11. lPIJ,rtW'«JJ kit ('Ratts 

,."f'wof ;w.lure of the utue of yiol.; or wbich, to the amount. of 601. bi~ 
...... .... ~t. wir~ was jointopurclufcr ""ith him: byhis",iII he d«:lared 

that his wife IbooW ha\'C', dming beT life, a tbird ~n of 
~U his bn<b.nd tenerneurs, 10000relhcr wid'l thofe (be h;\d 
in juinture, to be afli~l"ltd by hi5 exeattOts, if it {1J/fS "t;l 

t,tjlrll'1 I, /nw. The widow refuled her jointure of 6DI. 
and demaodeO l ~oI.:l$ Ille third peln of the wbok, in light 
ef a teg:I.C:f by the wiU. and alfo Sol. u a third at the rdi, 
live for her dowtr. AU this 3ppel~ in the court of 
w:1ros;, but no regular deciiion kerns (0 have bttn made· 

'- wpot.l the point of hw; fOr we are toJd it was by "!rur,un( 
dkrttd ;u,J ordered, lh:It the. {boold baY'C the kCq uf 
.~. -and ~. of the rdiduc in lieu of Iter dowt-r ~ : fa 

, . 11_ 
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that this cafe pfOYts nothill£. But it is {lIid, that in :l .6-

• mil2l' cafe in 5 Ed. VI. wbcrea m:l1lOr WOolS &:"ilOO to en­
bra!; the wife'$ joiUIUfC', and Ole rdinquifued her joiOlUrc, 
it Wit$ dettJOIiued {be fbo:ukl 'lot tr"ve che manor i 1x~ 

• ~.wre,. as it wa &ivcn for ~.l.1rltllUlIt of her joioture, the: 
illl.('~tion of the telb.tor could not be fulfilled·. 

RaSPIiCTH$G the iWUrc of the cftace gi\'<.11 in jointure, 
we I1nd it laid down pofiti,'e!y I" j'!flitiuriltl in 6.Etl. \' I. 
u.-t whc:n:ver : .. rn:Ullll:W:. hll wife: j.,int.purcl\!l(or with 
hiJll. after the c:ovcrtW't.:, ol..an cftatc of freehold (c.xa:pt 
iti$ in fec.fttnplt) it" fhnll-bu the do",-er, irlbe agrrcs to 

it after his death. .A fC'C.fimple would not lUuwcr, w­
caure it ",'U not n;,llllle. ill tbe all i and (urlber, they 
bdda devife of land to the wife w:lS "ohar of dowc:r; for 
that W'If; a bcncvokn("c, ;0.00 not a jointure Co It was a,greed, 
dlat any joimoefiatc of fl'cdlOtd \\';1$ fufJiciclII , tholl~h not 
named in the aGl.: an.! in conformity with this opiuioll, 
it ~'U deci,!..:d in the 01'= of the duchd's ofSomt',(ct, il* 
die bc,innillg of till: n~xt reigH, lh;lt all cfhuc lO a man 
and hi' wife, and the heirs male of their bodice, W;tS a 
good joillture ! and yrt that is not ooe of the five cit" 
lIlentioned in the a8: • Alld the ducbc:rs had there brought 
.a writ of dower, wllkr the: idea that (ucb an dUite Wal no 
~rf. 

Tua remainder of wfut we have to 2dd of the dcri ... 
fions or courtS (Iurillg re reign~ witt rdate to the n;l. 
wre and condud of certain ::u3:ions. aod the !1.llCr:lriuQIt 
that toOk place in criminal proceedings. Hitbuto we bave 
confldered .aions upon the c~ as (upplyiu~ the 1,lace of 
fe-vera! :tocient writ;. III tbe Jail reign, there ii all illti . 
mation of one bc:iog uCed inRad of the a..;lioll of dc:iot, ill 
mau rs of fimple contraCI:: this WllS called an lIjJilllltlrP, 
kOto tbe ruac '('1Il of all tlffuHlpli,n or trli"uft dude.by 
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C HAP. tbrderendant, for the breach of which th~ a8:ion W2S brougbf¥ xxxu. . , 
I • We {ball now ret cbis liberal .eion applied to anotber ob-

&oW. Vi:" jctl with the fime (uccds . It was ' as defu-able to «vire 
': I}: it'::" (ome allion in the room of JttilllU, 25 it had bc.~n [0 fuly­

frieuce one in the place of that of debt, the wager of laW' . 
being a legal method of defcnce in both. We inti~atcd. 
in me laR: reign, that a new writ to this eKed blkl ~n 
made 4i . W II: ba\'c now authority to (peak mott particularly 

of it. naturt. A writ upon the ~afe bad been framed; 
which (urmifed, that tile pllilltiff being p!tflCtted of the 
thing in qudlion, Jon. it; and that the defenda.nt /OllIlJ 
it, and lIltfJlfwi jt to his own ur~ upon whieb the aCtion 
1lCcrued. This) from the fugg6tlion which gave the cue 
to the detn3nd, wu calle'd an .aion plr trf'Wr it t,1ft/er'. 

jiM, or an atrion './tr6Wr; that is, grounded upon. {up ... 

pored IrfllW by the t1efundant of the thina: demanded, and 
~'IrtU,.tj1;1 it to his own ufe. 

• 

TN. firft adieu in this preeife form, to be fouftd in our 
books, is in the foJlJrth y~u of Ed\nJ'd V I c. Again, in 
2 and 1 Ph. and Ma. - there i. :1.11 aaton of trover J ~nd 

from the. kind of exceptions taken to the declaration, it 
thould f~m that the .aion was eonfldered as. novelty, 
and as if it h34 not beton long, or nor. gen~rlll)'S in ufc: 
though it inuit be allowed, dlaf (betide the care in Ed­
ward VI.) the aCtIOn, upon the Cilf'e above alluded to, 
in (nee reign of lit'nry V Hi. an \lny limilar to it. 
Hown-er, it was not rill lhil period that mil adion was 
fubnitutcd in the place of that of de!:lnue i which, (rom 
ibence(orward, became grldUlllly left (reqllcnt. 

THE tn:anuef o( pleading co this nc., atlion of traver,' 
was framed like that u(ecI in the infanc), of other a8.iolri 
uflOn ,the cafe. The: plea \\~S onwn fpt':cidly, pointing., 
(OO\~ material al~g:ttion, at it IM2S then qooceiVC'd, in dte 
declaration. Ind fo eonc.lulted dther to the court, or dw 
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country. T~ orcb.ution in thecaiejuG befomntntioned 
• was- this: wat tbe plaintiH' was in poffeffion of 11 chain 
q gGicl, whictbe..lo(l'; aDd that it came., j1fliint t o the 
defendant', h2ntk, who (old it, loci t~lMJm'" it to bis o".n 
oIl fe. To tbi, the defendant pleaded, by uaYcrfing the. fcUing 
... !J fWllli, as. fuppok-d in ll\e dedaMiltlon; and then 
ronc:Juded with an averment, ;lOci judgment of (he :aaiotl. 
To this lhe plaintiff" demurred; and it """ beid by th .. 
court, th:1t the pl9 was· good 11 i tho' it was (",jel, tbat ir 
woukt na,'c been better 10 have pM:aded 'lfn tuJ/IIJ,i/h i 
whicl'l would have anfwcted, raid the court) all the mitfea­
hnee 1IJledgtd in die declaration. In like mlnntr, in the 
action in 20 Hen. VB • • ,hich was: againll an t::xcculor 
(or ~s bailed to his ldl.nor, the convection was 1Ia­
nrftd. 

THII mafon upon which this kind of pleading w;u 

founded, we Mve before flItwn, is to be looked for in' the 
old aaion of detinue. 10 1111 a&ion of detinue, in a7 
H~. VlU . 1 it wuhcld, that jf a perron nme 10 the 
polfeffion of goods by bailment, he was anfwc::rable upon 
the b2ilme.nt merely j but if by jiflJilflt he was cnrargrablc 
no longer Ihan while be was :lCtually in pofiCffion of them: ' 
then!forc, in al) atUon of detinue, wt.crc a bailment W~ 
fuggefted, the bailment Won Ir:\"errable: :md it was IRe 
opinion -of SlltU", th:ltt by the fiune {rule, the trover 
(and the conver6oTl was the f;uue) was traverfablc. A. 
the .8ion of trover W3S grounded upon Ihat of ~Iinue, 
it W:lS mlluml that fome of its pcculi~jliOl j-u ding 
fhould be copied from tOe fame Otigin:ll. 

"fHI deb2.ted queilioo *, whether ".IJitmpfit would lie 
ah>:unft eXC<:luon, was :again brought fOr'.":ard in .. :and S 
Ph •• nd l\b. lr then received a fin~ determination in,he • 
affirmative; and ~:1t judt,O'Ient has Governed the COU~t 
ever lince. This wu in the cafe 8r N,rwu"J \e ul.R.mtl • 
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The pWutifr there declared, Ih::r.t tbe tdbtor, in coniide .. 
r;ltjon of {o much money 10 him paid by the plaintiff;· 
promiCe:d aod atrumc:d 10 dwver tel the plaintiff, cerlain ~ 

quantities.or wheat at diJ1cre:"t da}'1 '; that the lCJl~ 
ouuivro the Wt day; and :lItho' the plaintiff was rea~y a .. 
the: lime and place agreed to receive the wheat and'io pay 
for i~ the tcftatordid not cldivcr it according: to hi, a(fump.­
tion; nor did the defendants '(10 whoflt banda (ufficient of 
the tefutor" goods clime to f~i.ry' this .lnd aU odiet de­
DI::mds) {mee his death, d~live:r it, but wb~J h:(u!cd. 
Thi. wu the: dec1:ln.tion j and HI this lhe defendant's 
counfd, relying on the lart determination, dcmurrtd lrl 
law. • 

1$ fupport of this demurrer, it was argued, th:lt tho 
aJrumptiol1 ot the tclbtor wa no other than a jimp" t,n-­
Irllil; 'and jf the executors lhould be: charged with iI, OIl 

the f3mc teafon lbould they be charged by every contrail: 
executory, 115 wc!l for debt as for othe:r things; (or ever1 
couuul I;Xcc.UU:IC)' is an IlJfompJit in itfdf. They raid, it 
would be: inconvenient to charge tbem AS weU by contr.llla 
in fUlir, as by fpeei.hies; for ofthc (ormer the, could have 
no knowledtc. The court had direa d th;!.t prccedena 
miglll be looked (or j many were found, and lhcwn to tbe 
court: but tbe counfel ~or the defendants wd, that ill aU 
there the ex~Uroh boW pleaded ill bar~ and upon the plw 
bcin& tried fot the ri:&iotHf$, they had recoYered; fa they 
contendC"d thiJ proved Ilollling a&ainit th,m. for they had 
dcmunql, and fo brought t."epoint dire8.ly in i(f~. They 
[I\iil, it was aujudtttl in J 3 Hen. VI. th:1I If the e:xecutor 
r1eadcd in b:u, wben: he mi!;.ht ~\ ... waged his law ... tie 
lbuuld nOl h:\Ye :W.vantllge of it in :.rrdl: of judgmtnt, or 

'ilin error; the prer"mption of til: taw being. th." the 
~~cutor is igoomnt of me tl~bt'; but »,h(>11 he takH upon. 
him th'! k'nowicJg" ofit}by plC:lding in difcharge thereof, it 
ill ru'tma~1e be thouldlofe tbe f:l\'or the 1a.' illtended blm ~ 
whereas ~1 tbis demurrer, thcy faid, I.hcy topic upon 

diem· 

• 
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fnqnfdvcs no knowledge of tbe contr:ael, but pr.l)-ro the . . 
benefit the l:nv gave them on account of ~U" prefumed 

~ ignor;l.nce. Thus, not being within any of the p~cc­
dents, tht:te wlis but one cafe againft tbem, 2nd that was 

ein 12 Hen. VIII. ... ;>nd there it docs not appear whether 
tht J eQ.ItQrs demurred, or not; and if they pleaded in 
b3r, it wu 11'0 m.ore ag:l.in}\ the prtfent cafe, than the 
precedents beforemcntioned.· But admitting judgment to 

han ~n :;lven otl dc';urrer. tht,. then :alledged the opi_ 
nion of Flt:htrbn'1, in'7 Hen. VfII. who, as we have 
bc(on:(~n, pronounced it not to be law·, 

To tbis it w.u allr~~d, Ih:1I in this :tCliun of trefpafs 
upon the arc, the tefbtOi eould nOt b:wc wa~ his law; 
and rhe1 contcnded it tOO be a rule of law, thlt where the 
,dH.lor would net be allowtd this privilege, the .aion 
would lie againlt: the exc<:utors. They (Ilid ie was not 
reafonable, if they bad affm to pay debts and Icg;acict, 
aud allO to pay the Illaintiff, thllt they thould ret.l.in the 
rtil' of the Soods to "their own o(e, being only put in truA: 
(or the ,benefit of the tdlator's en-ate-: that the judgment 

in J2.Htn. VIII. being given by th~ court, """' lIot fo 
eftly to be reje8.ed on the mtre diEtlim of FltzhrrlHrt. 
TheYlldmitted there might be rome wc-i:h.t in the objeCtion 
to the $lecll1l1Uion not averring: th.at there were IIITets ::Ifler 
paying (he Ilgariu ; and they thouSht the jufiices had 
beuer give judgment upon this, ttlan on the prif)Cipal 
matter. Upon (euchin:; the record of the c::I(e in t % 

fica. V I II. it 3ppe:UtJ, that the ;l.verment of ;.fTen did not 
extend to /,!tlliff, ;15 the report (3)'5, but only to deb". 
a,~d to r.lti~fy the: pb.iAliff a1(0; whlc:h exilll1 corrdpond~ 
e:d with the p~rcnt decl.u;J.tion . 

Tillst were the arguments on bo:h fides. lind the jol( • • 
l ices were: (0 eafi11t(ati~flt'd on the. (ubj 't, "'at ~ey g::t~ 
judiment (or the pl:ainuff, as Plowden (dys, without ;1.111 
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eRA. P. flu"", argument. Wu.reinformedfrom thcfame :lUthority, & 

• X~Xll. , Ih:lt many le;uned ~rfom bad entc~i~d doubts upon the 

'inW'. VI. decifioo in s a Hen. V Ill. not thitlking: that cafe to be wcll 
': Ii la';' adjudged; and that fuch a8 ion' W<lS n;ot maintainable by 

• 

the antient law. but thai Clnjciuuef>oJ ", trl(Jchld tiff coft'! 
"pm tl" (f1ll1M1I lmil. He himfclf, howcvrr, wa!! of an­
omer opinion j and he even j\ldged the aelion to be good, 
without f~rmifing that the C;Io;ecutor,. had aITe ts to pay debts, 
and falisfy the plaintiffs alfo·: fo far Yo-afhe from agreeing 
\4·ith thofc who would have-had thc, averment to include 
kloc;tI . 

, VIt null now confider wh:\t was done b\' Oll r courts in 
adoition to the many alter:ltions (that had bc~n m:lde by the 
legiUaturt in our criminal law. The {btures rela ting to 
wilne{l'es in treafon arc the molt {hiking: part of the penal 
laws in this period; and very few years c1apfed be~ore the 
judges .... 'Cre c:aJled upon to c;ome to fonle refolutions on 
the con/1.ruc'lion of them, :1.5 bas already been hinted when 
we fpokeofthofe {brutes. At Serjeant's-Inn, in the fourth 
year or Philip ::md Mary, the judges came to the roflow. 
ing refolution on the Ratutes concerning- witnelJ'es: That 
on the trial oftrea(on and miCprifion oftrC3(oll, there were 
required by the ftatures two aceur~s or witllMi'C$ to the 
)lIdi Clmellf, or fayings :,md 2ccu(ations in writing under 
(heir hands, or the teflimony of others to fuch :l.ccufarion" 
whkh lhould be read to Ihc jury on the indictment. 
Should the 2Ccufors happen fO be dead at the time of the 
i'ndiamc:nt, tbc-y held it fuSicient if the ::accu(ation WAS 

there tt.frif}1ng the faa, for then there wc:re two aceufor.$. 
They held lik.ewife, that for any' treafon under fiat • 

,,:lS Ed, HI. there nCNcd 110 accufOl's at the trial, becauCc 
~'-1&5 enacted by fbt. J and :1 Ph. and M::a. c. 10 tlUl 
:t1 ulals (If U'C!I!'.fon fhoUW be by the ordor of the comnlOO 
lalY. ",-eI not othc:rwirc i. and the trial by common bw .a. , 

• PIow.t.I'~ 
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- by jurl.nd witriclfes; and not bv 2~CUron. The fame 01 
: treafon in toining, theft needed ~ .ccuforS !It the' arraiGn. 

meftt, but odJy at (be indi~ent. But the, held, that to 
JlI ueaforh un'det (b.l,. t arid ~ Ptl. and Ma. c. ld. there 

bUght to be witnelTd at accwol"$j as well at the ibdi&: 
tneht as at the arraignment, putftiaht 16 a daufe at th' 
end of (lilt act A'gai",' in' mifprifioll Of tharon.; there 
bugh't (0 be witheJfes or-aceY'rou, as Weir upon' tbe India-• • mellt as ilie a.traign.m:nt, blllat. i Ed. VI. c. 1'1. at the 
end;; for fiat: 1 anI! z Ph: and Ma. '6efore-men\ioll: 
Cd, rcpc:alsnccul"Ors at the ttiat in bfcs of treatod onl)" :lnd 
not in mifprifion : Tb'c) atte~d aI:"o, that petif-uc:i(on' 
bugbt 1<1 be tried as hiJ:h-tieafon, namely, by accuforl at 
the tndiBinent, but th'u there needed no accuforl at the 
uiu. In tb'tte refol'utions the foUbwing peiCont concur­
ted j rlamel),Jr ffliIJillmPm!iiQ1l;chief.jUfiice i Mr, H art, 
mtltir oIlhe rons • fir .Rlkrl BrHI: fir DfI'I)/tI B fIJfJK, fir 
Hllm,hrt, Brr.wn,}ir 1,bn TYhitfd,.",jir Etlw6t4 Slum',rt, 
fir fll'illittm Stulinjitd.:; and ",'!fltr Dalifon, julHces; DYlr, 
ferjeau\ f an'd GHffin ~6d Omit/I; atforney :lnd (ulicilor­
general, They :ljti'eed al(o, thit cou'nfellots who give' 

evidtnce. .Vinti (r~ton irt not .ccufor; ; whicb' was :I 
rerolution' More in favour 0( e11e fubjt-l't, than thofe which 
illowed Ihe' writterl accti(;ulons to I\Ipp\y ,be pbce of viv' 
OKI teRidiolt),: It tN.)' be adddl hefe; fromjlr R,Jlrt 

Br#l's own' won1if 'h'af by tbe civil 1~ accufors wcrf 
as parnn, and not whndfes; (or witl'let{olodgbt to be in~ 
diflcrenf,' and not come tit! the! are called ~ but accurors' 
Off!.'f tbcmfcl"e, (0 ,ttu(&: : al'ld codl'onnablt with this 
i&a, our la ... had aDOWC'd It as a good cballtn~ to a wit.o= 

. mis to a1ledge; that he was one Of the pri~r's tttu'fors , , • 
• THr judges itllthe:l ve refotutioM ~nt no .fu'rih;t 

• '. I ,-tUQ to agree upon the number of accufws i and 0 'fly 
• • • 

• w."""li.nohlet'l'*l,IMrM whIII p!idDdil\a io tt-.. e::oo law. VIJ . 
it here ra ... 01 ACalfonlll wholly $till- _. ps' New aarel, ?f. 
w...c to !be priatiple iii 'n~ 
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C HAP. that their wrilten accul:alion would be nccivcd as equally .. 
XXlr.: I1 . 

l I legal with their verb.u c\,jdencc. , In a formal trial, • 
,;.;.r, \"1. In tbe fi.-ft )'Car of the queen, it had been htld, with. • 
':1f~P~ rCi?ra to the crcdi~ility of the a·ccuration~ th:lt jr was fu{_ 

~ flcienl for one of the accuf"f$ to (pta of his own lInow-· 

lEdge, or own hcarln:; ;. and then h3.ving rcl:ued the fall: 
to another, that other perfolt mi&ht be a good llCCu(or 

under the act Thus (If Ni<:ho\z Arnold, who accufcd 
William. Thom~ of trc:UoJ.l. in fpe:lking words lending to 

we death and defirull:iou of the q ,UO!II, and made thili ae­
cufation upon his own hearing, had, at the r~q.ue ft of W'il_ 
liat:n Th~fllas, reported the (arne to {ir ];lmcr. crorlcs; fir 
James Croftes ftpDrtI:d tb~1n t~ John Fit2.william, who 

• 
"'U fup~rcd a prol?Cr pCl(on to be employed to killihe 
queell; and he told them to fir Thomas Wi;ut: here the 
court hel~ everyone of .1hefc pt!fons to be a projX'r ac­
J;:u(or: 3 determination, which matk i[ wholly _ unncce(­
filey to repeal the datutes of Edward V 1. it beillg alitr 
this in v30in to require 6fly wit.l1efies. for the lamc principle 
woulJ have fupplied any number from the knowledge of 
(m~aloue ~~ 

IN thef3omeye:u it \\'35 declared, at die e.rnigwncnt of {ic 
Nicholas Throckmonon,and W:lS repeated in theaar-c~­
\let to Ihe jury (who were -arr:ligned there fQr their verclJl; 
of =t.cquittal), brIM opinicill of the jufli(;d, th:u. wben 
I-wo or morc cOA'Pired to le\Iy .... ,r, or c(~lumt anI othtr 
ueafOll,:l.od Que of tMm executed it. this was tret!on in.2ll • ~ 

IT fecmed to be a dcttrminatioft to flrain the Jaw 
ef treafoft, as wtll printe as publiCI It WH laid d~. 

r this fame yt'ar, that if a fon OP daugMrr.in.-la .. kiD .. f~ 
(or ~nother-in_llw, .bo furniihn board or kxJging, met .. 
'f\hom Ihey do pecerrary kmces, 61ch ~ perfoa, if itadiSed. 
,r#da,rit' {baWd be fotJid g.wty of petit..tre1lOn, tbousf'I 
there Were.. DO w:fsn ~d " A cafe b:lpptned where a , 

! 1Mn-. J)ycr.-9', }6: ~ tnId4- .. 
female 
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C H A. P. was SA/ijh,,', care. 'llIe jury upon the trial put this -, . , I qlJeA:ion, with rel.rio:'! to one of feverallha~ were: indi~ 
&DW. VL for m~tdcrJ V!he~q ifrl?e qefencbnt was!n company with 
~ =- l.; iP Y.' them w~q 'Of malice prepenfe Iti\l~ the d«eafe:d, and when 
. . -. ~. . he faw th~m combating together t~k part ,!ith t!1em (ud •• 

• 

Fnly, \WIthout any mltlj~pKpenfe!and {huck. thc.' dec~afed, 
~o;e:(~f with the otber~ he was guilty of m,urder or man· 
~ltug~ted to wh!ch t~e cOl!r!·an(~ed. if bchad no m:l.­
lice P.rtpenfe. but f':l d4en1y t~1t part wisP. thofe who bad, 
it wu manflaughter, and D~ murder. The faa upon the 
~videncebe:ingJ that !he ~tentiOf\ ;,.;-... F!ot ~o kill tbe 4e. 
~td, bllt his mailer, the judge laid down the law upon 
Wt hc.u, namely, that killing one min upon a malke 
~necived againft ' another is murt.l,,·f\ There arok,ano.­
ther point in this c~e, which muft ll:i1fde a modern re:aOer~ 
~~4 iJi WJlI ~orthy qf obfervation. 

l"m¢liao.... W 8 ~ave «en i'llhe rtign of H~nry VIll. that a man :;-0:. found guilty of mann.lughter, on an indictment of mut­

W'" - . ,der. was by all fbi judg,cs held g,,!tty-of tlte whole india-
ment, a~d wu a«ordingly executed I. In the rr~:fent tate. 
#Ie jury f~nd that S.liflMrJ killed the d.f'Cclied. but not of 
m..Jicc rrepenre i IR'l ro l~y acquilt~ ~im o! the rmlnkr, 
and ~nd hjm guilty of the rulnOauah.ccr. Upon thi .. it 
wat pri!l1.:ety d~ktecl upon the bench, whether he Ibo.W 
be intirdy ac:qulued by cbi. YCrditl. jll~rflll.K'b as ht .. 
arraigned of munkr. IlKl wu quitted tbcrtof i or wIie­
ther be 4ao~lJ have jud&mcn( to 1M: banged rqr ~ mall· 
Ib~bter i Of, thirdly, wbdber dus ... erdiU fi\ou1d lerve (0{ , . 
an indjS."ept of manOaughtff, or w~t eire iboutcl be 
~ont: ~d it waF tlearly &be opi~ion of t~e whole court, 
,hac the, might &i". jdgmclt Ipui bim U) be hanked 

"'fOr .. rbanfbllgbtct. ID ~t of lhis. tbey wd., that . 
tM jyq m.!lht givc a yudi£\ at luge, ind 6n1l chc .!.ole 
ip\IU. i I, iC <onc.u .a.rrais,ncd of lae death of. m/ult 

and b~pl~ed nol £ui1;y, t~ jury might 6nd wt be k.m~ 
c .. . • 

~ V'~. _. ,n. 
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bim in hi. own deklKlt. In this cUe, tbtrd'ort", where be C HAP •• X),XIL 
• wu 2rraigrted lOr bninC a man with lD~lU ~penfe, the 4 

{ubfb.nca of 'ihc m~tt~r was, whether he killed bim or JlOt.; tl),t.. \'I. 
b 

_rr PH ILI P. 
and the malice prcpcnfc ~ ut matter VI Iqmt. or the MAR \'. 
circumflance of killi»g. And rhou,h the malice prepC'llfc 

• mak the- faa more . ous, ~d (or tbi, C1ufc the oft'er.dcr . 
(ball Lore (e,'cn.! aciVSllta&C5 whkb be wow.ld ethcrwife 
l!.avc, u Canthl2ty, clergy. ' aad the lik.e i )'f't it i. notbiDg 
more than tbe manner tJ" the fA, and DOC the (ubfiancc. 

• 

• Tko (ubfbnce and manner bcill, both pill in iB"lIt together, 
if 1M jury find the rabtlancc., anJ not the n\:lIW:a:, judg~ 
meat thall be &i ' etl KCotdi~ to the f"bftantt. Though 
the QOwt ftU clear in mr opinion, they thou"n it better, 
.s (bly wert ot! the cirellit, 10 take the opinion of the 
• of lhe law, aod in the mean time they granted a rt .. 
prievc'. Wh:lt was finally dOllr in thi. cak does not:.ppcar. 

THIS dilkull1 was ottafiooed by the lafe natures of 
Hen. V 111. and Ed. V'I. that had ~kcn cltrgy fTom 
Ibore convtCI:td or attaintN of murder of mali« prc-pc.nle ; 
fincc ~lIidl :l clHlind ion bad arifc-n in point of pri rilege, 
.Ad ro of p'lni~ment, bet:'lll'CCn rc:lonio\lS: man!laug,htcr, 
aod felonious munXf with malic:e tnpt:nre. BerOfC' tbe{e 

afut if the jury had acquitted. prironer of murder, an4 
.t themalitt.yt.t there wu flill • felonioul klllinC c:on· 
~i.ritd in the: indi&ncnt; wbicb couJd onl, be qUlllinc-d by 
Wing k to be llihft,,~., or "" h.j".,uilllll. llappear .. 
from OW' oIdeA writers upon c:rimina& law, [hat tbe only 
otJjea: ill profec.utiolU of thi, btl wu to 6x on the ~ftn. 
dant tile c:bat&e 0( fdonious killina; i namel" "<pit" It 
t.flu.i4d1r« • .JiIl1t • .f.1trt fu;t 1""" .. rt.1It, 15r.: 
this wu tbc:rd'~ m~ tnlly me rubRance of w cbsrge. 
Mllrdcr wu in former ueea ro vCly dillinch crime frol!. 
fcloniOUJ kming .. that tbey c;.ould hardly be aJlui~ 0( 

totctber i at ~ nuuder cod! MYet h!vc We,. a rubjea' 
• • • 

' ...... - • 
of 

• 
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• 
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of enquiry \!tfon: the jur7 who were to try the fdonious • killing, being OIl,,",.. to be enquin:d orby a prd'entmcllt 0( 

Englifilery'" We lrJ.ve before feen, 'that when tI;cfc pre. 
fentments were .. boIiOu:d by bw, tbe ~ml 11rlfffUr tad 
loR: all le-' meaning or ufe; till, by degrees, it crqH: • 

50'" " • 
into indictments, :uw was :tdopted, at li rll, merely to ag_ 
gnvate the charge, which was thought then to found more 
malignant, tho' it was nothcighkn"d in the eye of the law. 
However, fuCn efficacy W1S :mri!lulcd tq., this term, th!t 
in time it became, ill its atiopttd fenfe, as tt:chnical as 
in iu old one, and every indiament for fdooious kill;" 
W3S required to alkdge f/lod tntmirtroit. At Icn;th thi$ 
became the principal char -andGit of every indidmalt: 
in the llan reign it had been detctmiiu:d to Uftllt malice; 
fo that'mur:JrQfJiJ wa$ fi.ffieient, without tne ado.litiol\,11 
malitia pr.eu,itata a; a fuggdlion which was mftl'e 311 _ 

tiently the indifpenf!ble reql,fifite (If aU appeals and india. 
menta for homicide. 

Wm.l". thereforc, /flllytltr wilh ma/iu pTtprHft had I;!.. 
ken the pbce, as it were, of fclonious homicide, and be· 
came the fling of fueh indil\mentt, the common ' appre. 
henfion mua be, that an :1equitral of the murder and mt,.. 
lice was an acquiltai Qf the felonious kiltillg. But when 
the fi:uute5 of Hen. VIll. lind Ed. VI. h;td tingled out 
murder tkl'!b ma/ia prll"'ft as a mode and cireum~ 
fbnee of killin.: wbich ,Qlould 00 longer elljoy the benefif 
of clergy, the juug" ~~n Ollce more to fep2rate the legal 
ideas of murder and fdonious homicide; :u1d to fay, •• 
011 this <'Ind l&llother oce:dion wh~ hIS bt.'en mentioned, 
that there frill remained a ftlony in t.'1,\= indiCtnK'ut; and ' 
d}o' tbe pril'oner was acquiued of tlle murder, yet if the 
jury conl:!deJ him of ItiUing (without adding the qU:11i6. 
cation'of I! dtfmdrH"~, or ptr i-f.,.tulIi.lfI}, theycom'i8ed 
Nm 'of :I. . k1oouy. cfor wbidl', be fllould h:1~'e judgment t_ 

F. , " • 
, • Vid. afu. YUI. 11. u . 
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&c; and to this felonious kiHing they gavC' the mime of 
• MQJ:tJkllqbtrr, au<! fometimcs rbllllu-mtditJ. The former 

of thelC. wor;ls~ it is' Ob\' louf, \\IdS only another term fvr 

homici~ ; the latter wy to expn:f. a ruckle-n afrrAr. or 
kuBiC', rhil!lli-mtFt,; it bei ng under (ueh ci't cumfl-:mCeB 

• that ' he Kllling'here ~cant to be (tglillied mull ufually hap. 

• 

IWned. Conformably with this new corlflTu!tion of the 
j~ homicide: is thus di f ided by Staunfonle, who wrote 
three or four yelrs a er tbe time of which WI!.:tre. now 
{peaking. H e fays, tll;)t lcil~:"g a man is either jN.jlijia/;/e, 
or!t'p"t1mJ., r fIt".iforI-:m'~rI ; and if it is not one 
of Ihefe Inrtt, it is W/"1ft6ry h"'lid,lt, , .... hieh he (obdi~ 

vldd illto tWO; the mo, e heinous fpecia, callN I/t,mur ; 
the leis heinous, clllletl rhonu-mtdk, ~ . 

Tui judg~ feet)! to have ~n c:ovcrned in rbdt cnn. 
i\ nlGlion uf Ihefl! fbtutes by teclll1ic-J.1 rufons lilce thofe 
abovementioned; hUI, howe-ver artificial it mi;;ht be in 
il .. COfllm.enCCmc.nt, the diftinC\ion boI:wcell murder and 
mannilugktcr h:lS been fioce upheld IIlId uplaintd upon the 
hdt ~nd wifdl principles of penal juftice. A conviCtioll 
of the frail flate of humanity induces one to pronounce 
it II £tc::lL defc£l in our old law, that no allowance was 
made for the pa-ffioll5 of men : if a man was Idllcd in ;t 

<jU2rrel, or on a fud<kn altrilY, it was equally felonioos 
u if by a delibcnte ill. But lince lhe lime of the above 
tliRinllion. ruch an ad, which could not be cxcufed under 
the idea of fdf.ckfcncc!, <?t mifadvcnture; nor could, con­

finent with the feelin:s of the mind, as 'Well 1II the die­
tud of plain (cnrc, ~ (ligmatized with the name of pre. 
mtdit~led murder ) might yet be rubjeAed to II propot_ 
uonm punifhnlcnt, under the name of MIl1JjIII,,!bflr, or 
t1ul1ul.wutll". It fbllows, that after thi. change of {L-1l tf'_ 
mel"ll", much Of . what is delivcred in our ndier wrilcu 
and rcporh on qucnions or holti~ide, ~lItl read, with 

• • • • • " .. 
s reat 
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C HAP. e:re;at uution, as inapplicable to, and. imooncileabk wid., 
~ X~~l. I thenotions whic.b began 10 prevail from this time tothc: pre~ f) 

'nw, VI, fenl d:l)'. This is n:mark.b)e not only in points tbat'llifc ~ '.1:1: yM about a killing on 3. fudden affray" but more JWtlcwarl, 
. in queftions of fi dtfllltUtr6' j the old law upon . -bieb is II 

become almon unintclligibk.' • • 
To return to the ..loubt of the judges upon the cafe be. 

fore them. NOlwilhftauding thl:: cxphcit manner in which 
rhoy delivered their opinio/t, th:1.t tlfe (ub~ance of the: in. 
di&n= 'Gas found, "'Id duc. judKrMnt of death tbould 
be given, they could nor: mean that the man&ughter ef 
which he was CUllVi£led, and the murder of which he was 
acquitted, were the (arne degree 9,.f ofrcoce, and we(&' to 
be equally punilhcJ by hanging I lor they had tbemfe1ves 
{bted this difference, that murdc( W~ «prind of ciugy, 
but mantlau&htcr was not. 11 lbould (<<In then dut the 
difficulry intircly afme: from one of theft circuronancc:s; 
cJlhcr that the: par?" had dc:fr-rI"eu dr-lilaltUing his clergy 
till af~r jul!:meo,L of death had been parried, or tblt he 
"''lIS not it clerk t or .hat the juu;a: hcfit:ncd, lIot about the 
f,ue of the prifoner, but the form of eme-ring tbejudgment. 
It is only in OIl!: of thefe ,,"'ay$, that the jud,lllent of de:&th 
here: fpoken or can bt accounted for . 

IT is remztlcable that the definition of larr"" given bl 
Stlu,mftrAt, is that which lJ,·1Ill4,. bad formed Co man)' 
centuries before. :tad this iii laid down and comlDCntcd on 
by StlllllljirJt u the la .... of his time ... thougb this oileoce, 
Wl its kgal confule~ti~ bad been much altered from the 
time of Henry IU. and an tfltirencwdcfcription was made 
of it, ':It JcaIl by the lime of :Edwald Iy. as we bavcfec:.at 
in the formu part of this HillOt")'·. 
"Roaau Y if deinccl b, this writer to Dc, wbm 3. miD 

takes'" allf thing frOID the perfon of ~hcr fdoniout,.. -
~~o~h the Dli.,,'b,UD ~ioot ~orth a penny'; a ddini~ 

< •• 
• ,t.... l:<l,. fO!. UI 41 D. 4 stlUttl z, . a, 
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lion which Jat~ writers have narrowed, " rdlri8in, It to' 
a uking with (oret, and. :a putting in (c~r. It WlIoS an opi­
nton « julHce Hilfl in , ~d. V I. that it was no fdo!,y 
to take:l diamond, ruby. Of" other Rone (nol M:t ill gold, 

• ~ ntherwifc) b«:auli.c tI1cyare IIOf of pr~ \!ith evcfY one, • • fhnugh fome hoW them nlu.blc and precious. 
IT was held in ... Ed. V I. , that t~ breaking l' a hoofe 

thall not be burglary, ufllers it is by nith!. Thi. is the 
firA: paJU.ge in~)' ~ where burglary is confined to a 
~r'Qki"g by night', In tbeoW bopks it ii raid to be the fame, 
whetber by nightoi"byday. Acc:ordingto tbislate determi­
nation $tsN"ford, has form~d his dclhiprfon of tbis crime, 
collelled (rom the man) dCf-ilions liucc the time of Bri,­
u" Ind fi, Mirr.,llr, which is to this cffc8: ,. Burg/IITr 
U arc thore who kloniouOy. in time ofpeac~ brcak.aj)ou(c, 
"- churcll, walls, or towers, though they take llOl'hing from 
« Ihence j but Ihen it mull be done with intent to eommit \ 
« felony, and in the night I," A. to tllecircumftaoce <lnd 
kind of 'rtn1i"I, the fotlowin~ point was rcfoJved in ~ 
Ed. VI It: A perfO{l was uken in the n[ght puni,\!: bade. 
Ihe leaf of a window with a d3gger : this vr.cs held to be 
burglary. ,The like was refolved wheft a man was found 
","awing the latch of a ' door, which was not othcrwiCc 
f~{lcn('Cj,l . 1t wu hd~ thatfnr/t alone in an indiC\mcnt 
was not fu~cicntl but it {hOU'ip be [rtf;r n j"tro1/it-, 
• ACCO.D~NQ to $to,m["4"', definition, tbe bre~nt 
f11ight be either of a hourc, church, wall, or tomr. It was . . 
held. In 2 Ed. VL ttat w!~re a {lab!e 'Was near a houre.' 
and inheritable as parctl of .. boure, and it was broke by 

• night with intent.to rob, this was a burgbry·. 

Cit:" P. 
XXXII. 

'--'--" . 
JiDW. VI. 

PH1LIt>~ 
M A It. V. 

-
'I'~ law of princip;al and ac«lijryahnys fur.,ilhcd Tri_ oI ",inc.:­

!QmewbjeCl 9f argument 2nd diSicwty. ¥l" cafe wllich ,..a_..cr.,~ 
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happened at Shrewfbu ry t t the fame-lime with the a\!cwe 
cafe of SaJijMtry, it happened that (ever;J wen: indi8cd 
for murder, an$! l"e\'eral others for being prefent aiding and 
abetting. The \:mer wut the OI\Iy perfons in cullody • 
and it was (ubroitlcd by fir Thomas .. Bromlcy, lh~ chieC- • 
juQice, to the olhen in the c.ommiffion with him, whe:her 
thefe men iliould be arraigned; for although they were 
principals as well as thofe who"ftruclt the blow, yet they • 1¥ere principals only in the r~ollddegrec, in fet'ped: of the 
:let of the othcrfi; and if it ihauld happen that tRcre lhould 
be cOIwi8ed, :lnd then the others be "'tried and acquitted" 
"new difficulty ,:md inconvenience would follow j fot they 
would be found guilty of abettill( 11 faa that was ne'l'tf" 
done j OIl"" when it is recolleCted that in the old law per­
IOns prefent aiding alld affifling were deemed to be ac­
celT.'uics and not principals, he thought it deferved fome 
conftdemtion. After twO d ... y~ hefitati~ the other ju(_ 
lieN w~re of opinion, thn thafe who were 2iding 2nd 2.f_ 

f:lI-ing were;l! truth and faa, to all intents, :lIS much prin­
ciJ".ls as thofe who uid the faCt; for they caufed a terror 
ib the party, and thuscifablt'd him from refiRing and defend­
ing himfelf, which was the (arne as gi\·ing \tie ftroke i 

it was therc;forc not prO{X'r [0 fay, (hat the a:nt: were princi­
pals in drtd, .:md the others in I:Iw, but thc)9are1\U pnll­
p:!ls in dret1 and in the (;;1111': l.Iegree. ' r hcy raid, therrfore. 
tbat fhouldthejuron give 1. fpecia1.~dia, aDd lind that the 
I..'eceafcd was ll:ruck bJ another thar the per{0ll :r.lkdged in 

' the indi£trnem to'lillve flrtlck him, aftd lind there guillyof 
aiding :tnd being prcfcDt, the ... erditl v.'Ou:d be:::t {uAident 
conviction. The fame if thofe who «'IV(! the wound • 
(hollid die, thr aiders wbo wele prefent might be arraign;d; 
wtlkh Otc\Vs Lhey wero equally princip.lls, and not in tlae 
{ccon/ deg~. In this (the chief·jufiic:o. and the rtn: 
.t.gl'C'ed, -AmI t!'lt pnro~r ... be act'oniingty tried·, 

•• 
" • rIIt ... J . ,.. 
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A MAN" w:lS indic\cd:.s accelTary both to the principals 
:lbfent" and tho(~ pre-fmf i and Br."J" fbrted II. ~'uubt. 
whether he (houl.! be 2m.igned as lIccdiary to the prin. 
cipals now p"ifcnl. for ile could not be :trr;iigned :u :l.e_ PHILll'M\t 

MAlty. 
, cefij1ry to thore abtc. t. Ifhe ..... as arrajgn~.J in Ihis \l,'ay~ 

he might be aCllluitted of being accdliry to :hurt p{cfcnt, 
:I.fld yet he nUght really ~e ac«lUry to tho(e who were 
ablen!; but could no~ be ~ fccolld time: arraigned for the 
fame faa; (or ~h being accen:uy to one is 110t being 
atteffary to anothe~, 'yet dr~ fia, whicb is the death of 
the dtttafed. is all one. The jufiict5 did not agree to' 

this as :\ caure for Jererting the arraigomcm: for thq 
{aid, though he was arr~~neU as acceJr.,ry to thofe prcfenr. 
and {bould be acquitted, he might well by hw be arrlligned 
2S :1CCerrllry to the others j but in eonformity with the 
general praaice, and the audtorilyof a ('life in the book of 
ABifcs P, they deFerred the arraignment till be could be ar­
raigned as attdliry to all the principalllogeth4!r •. PlMAJ_ 
J,,. remarks upon this pra8ice of deferring the arraign­
mc:m of the accerr~ry till he could be arraigned as ac_ 
cdTary to ali the principalt together, that it w;u moreou! 
of good dif,rclion thOln n«effity : it is, fays he, to Ewe the 
country tl~ trouble of furniihmg two or three juries., 
when one might dO the whole; ;lIld he _,reel with thore 
who laid the IlIxc:/rary if :lcquittrd as :lccclT"ty to one, 
might afterwards be tried 3$ accerrary to the others'. We 
find in "" Ed. VI. twCJ Clfes, where a man who had 
been 2Cquitted as accelTarr. wu afterwards il.diCteci of the • 
(arne felony as plincip:li; and Mtwichfbndinj; his former 

• acquittal., he w:tS .,;lfU'gncd, cOllviCkd, and hanged. It 
does not appnl whc:ther this was an acedIary heforc or 
.urrr the faa·. • • 

tua.1l livct prirooen wcr.e :UI'3' n;d t.ogether,. anu 
tbey did not joiu in their ch;J1entes, it was helt that tho' 

•• 
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C 11 A Po" the ~rtaignments were revenJ, yet as one "mirr, and up~ 
xxxu. I' _ _ • on that -a tllUI~ was award~d fur aD, therefore a juror 

~1)W."l: challe-n&cd by ol\e was held to be ~n.wn lIgainll ill. But 
~~ I.!, ~P;.d the bench perceiving that the prtroner, by thus fe\'c:ring _ 

in thdr chal1eng~, would each h:1V( the libcrt}' of chI­

lenging twenty jurors, which would cxhaull :I. Creater" 
nurrlber th1l.n tnofe fummoned 'mil in the townj and Cd 
prevent:l tri:t1 taking place; theY'Nert going to fever 
the p:lnneJ, upon me authorifl of a prcce&:nt in the tim~ 

lcfclr .... iM nI 
\1 .. e«1d'1&!\/C.II. 
kW. 

of Ed. 1 V \ t : (0 thOlt the fame men Ilight (ettt' fOr nve 
{evenl inqueOs. The prironer. feeing this, werc in­
duced to agree in their cballenges It. I t W&$ {aid; that a 
m:1n \:QUid not abjure for high.tJafon ; tbe~ wu fome 
d_OtIbt, whcther lUi otftl\dcr in petit-near on might · abjure. 
There is mention in :I. Chronicle of Henry VI . df a we! 

man abjuring who had killed bet mUttefs; but ruth writ .. 
ings art dcccirf'ul authorities for points of law". 

1M "the thort reign of Ed. VJ : (orne {lepf were tiken 
tOWll ds eJted:illg the intendm rdurmarion in out kdefi! 
rdliClit bws. We bue fcen tlut Htnry Vllt: "'as em­
rOwtrNi by G.tutc to appoint commjffione~ to tefotrrt 
the cC"C'le(la{\k: .. l I1ws then in (~. A commiffion wai 
iffued uJldtr that aa, and the perfons appointed td execute 
it had met) and made (ome progrcf. in the 'ulldemk.ic:&gJ 
but afler the Ib!u!e of the: fix ahiC\a, tile reformatioil of 
the ecrldi:zllieal law dropt with tllat (If rdigiOlI ; :uld Cran-

.. mc:r, ill a letter" dated 'SH, fF:lks of this fCbeme as 
tn:.-" almolt forgotten) and quite laid ;.Iiide •• 

, 
\Va have t'ee.n tbere was an aa of Edwatd VI. to em'::. 

pOwtr thirty-two perron§, named by th"e kin" to under .. 
~e this {",me work, which it >ns inUlntkd (MulJ be 6_ 
nilbei in three yeau. BUt tftii alto was r:'urckd by fll.! 

tioll'~ chMt~ in. ~il'$ j ~rld it W!!S ndt rill Nd\'ernbet 
"5', dil.So " commifJiUfl \i?, ilTUcd fo~ht perfom, to prt .. 

• 
. , 

• ,Ed. lV. 
• l'kiwJ. 1 ... 

• 

, 

• N_~. ,I . 
! hm. Rol. t'\Il. U. liS. 11£ . 

p". 
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• puc the m:ltttr for the rcvifion of the thirty.two > a me· 
thod which was ~hou2:ht more likely 10 expedite the under_ 
taking, th'111 if it had been ltft to the g~ater number. 
Thcfc eight conlined or'fc.mc bithops and doCtors of dh' i~ 

• nity. two doClon .,( the cil'il and canon law, and tWO 

common.J:awyers. As two of !.he thn:e years hotd dapfed 

bcfo~ they fet about ex:cuting the commiaion, they 
prayed to ha\'c lange. time; and they had thn::e years 
IDQre oJfered t!'lto, by..aa ~f pariiament, to which aCt, 
however, the kins-never vc: his arrent; owing, ;as it 
is thought, to me forwardnef, in which the work was be.· 
lieved to be, and that 3. further continuation of time was 

not ~e«ar)'. The wo* was prepared by F ebru~rl t 551., 
and a cl"!,mmiffioll was gr.mlcd to thirty-two perrOIlI, of 
whom tbe former eight were a part. It confilled of eight 
bitho"s, eight divines, eight civiii;alls, and eight commOll a 
bw)'~rs. TlIcy were to (eviCe, correa, and petrea. the 

work; a"d mcn p~cJcnt it 10 the king. For tbis purpore 
they dividcrl themrdvel into eight clir,ffi.-,;, four in a c1afs; 
every <MIt of thefe was to prCp2re his carTeS ions, and 
comnlunic:l!e them ro the rell. Thus W:l,S the work 
oarrieJ on :ludcompletcd \ but befO/'c it received the royal 
conftrm:nien, the king died, and the project died with 
him, It w no~ aflerwards rcvived. nor bat :UJy thing 
ofrnc kind been lIucmpted fince, The old C~llon$ {lill 
l email\Cd in force b~ ufage anc.l the (btute of Hen'ry 
VIII. and fo they conti e to this day', • 
Ho",[V!.~) Ibi, compilation was printed in the reign 

.of queen Eljz3bcth. under thc tide c( Refm",.,;, Ltgum 
Ettll}i~i(lu"w1JI. 'n Ihe preface it js faid, that CrlJmr.(r 
exec-aced almoft the whole volume hilnrc1f; which ju,..... 
ned the opinion before clltJ:mju~ of llim, lhn ht Wit 

OIM· of the beft'" canonit'li in . the kKlg.lam.. ~i,. ] J,n 

543. 

C HAP. 
XXXIL 

'--r-J 
EDW. VI. 

PHttl hIM! 
M A I. Y • 

-
• 

O"J and Dr. Haddon had bcei ,plO)'1:d 10 !'WI it il)t(Y 

• • • • • 
• Lacin i 
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C HAP. Latin ; in performing which they imi:::ttc:d the eile or 
l ~:u. J the Roman laws with a happineflo far beyond me COO1_ • 

Ii.DW. VI. po!Crs of tbepontifical law =. 
J'KI LIP .,,,1 

M A K y, • AFT411 the taile we havc.alrcaJy h:u.l of the t l w and 

• 

pC.ltl.ice of the ccdel'iafiiul coum, "~f~eI fome cur_ fity -
to fcc. what were the ideas of the rdorm:rs upon the: (::.me 
fubjclL On a view of their .Icheme of rc(unnaliol), it 
appears tbl they worked upon the old materials, and were 
no: precipit:ltc: in making al,1J alter:ltionr of confequencc. 
~rhe C<lllon and civil law, :lnd the pr4>vincill and if'J1;3tine: 

conflitulions, w.ere fijI! to be the ground_work of our ecdc-' 
fiaO:icall:lw. But thefe underwent fome ch:lng;c ;!'Ildmo-
d,fiC':Uion in certain artides. \. 

T HE law of matr imony, adultery, and divotcct was 
intended to be: almoO: wholly altered hy th::: new {cherne. 
For this purpo{c, in Ihe lirll pbc:c, it W:l.S rxprer.Jy l;\iJ 
down, that 110 1)romj{e or contraE}: (hould be binding, but 
(yeh:los was made: in Iho folluwing ~)'. The: ... illi!tq 

w:ts to pub\i!h the intended marriJ£;C on three Sundays, or 
:ttlc~fl- {c:lfi-d3)'t i at the end of which the m;o and wo­
m:UI werc to be pre{cnt in tnc church while ,he ceremony, , . 
b tely orJained, w:a performed:'" (0 that all tke c:lnoni~ 
Jurning :1.bout efpoufals :md prc-('onttaa~ was at oneo 
dOlle a\v;,\y. nut to prevent the ill confcquencei Ih:u 
might follow La y()Unz "omen who had yidded to the 
promi(el and (olicitations of n,e~. rtll: p:nalty of excom. 
munication wa" uellounccJ ag:loini! thoC.: who ~we guilty 

of violatin£: a worn.:ln', dl3.fht)": ami if they would not 
con{Cllt to m:my the wornall, the eeclc:fi"llical judge W~: 
to gil'e to her :I. third put of hi I goods: if the goo& &-:luld 
d'ot 'F dil'idcd in that m:llIl\l"r~ he:: WQS to condemn him 
to t~e o:ue of t.ht child, :loud to wtdergoe: fueh pen:Lnl!c is 

~ f · (' 
the judge thought r.eceRiry (0 e),:piau: t!\C: (('lnc:Ul. 

" , . , 
• \rlOl. 1IIlI., I, &C. +5, k.c.. 

'tut 
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TII'- marri3ge of children and orphans was dc:dllred 

void, if not contraC\ed with the confent of their parenu 
:lnd gu:mlian'i but if thcfe with_heldtbtir conrent wi*out 
fllfficitnt reafon, t«"Ounc might be hud to the ecelefialHcal 

SH 
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• judge, w!lo W~ to decide Olf the propriety of tlu: m;lUct. • • • A wom:m !'It twelve, anJ !l m In at fourlecll, :lnd nOt 
hdore, might marry. Marri:lge might be" celcbnllM lit 
211 ~ar()nl; but it"Was to· be in the parifh whue onc of 

the jWties inliabjtcd, ~r the mininer would be excommu­
nicated. At the timeorthewteremony anyone might in­

terpofe, 2nd Chew ufe why the m:lrrbge /hauld not hike 
place i 2nd- upon giving recurity to pro¥!: the clu(e wilh_ 
in:l. month, or make j atisr.aion for all the- apcnce of 
prepuation for the marriage, the certmOni\YfU to be de- .. 
Jayed (o~ that time j llnd neirbe:r party ~:lS 10 contract 
m:lrriage during that month, under pain or excommuni_ 
cation. and compcnf:uion to the party fo defected. If 
there WlS a feerer imtbility for the mani;tge.fbte ill d· 
ther party, me mlll,iage "".u dec:mcd to be null J other­
wife if it was known . DC'af and dumb perfons might 
Q'larry, and thoG: who 'Ntre 1'IUd, in a lucid interval. There 
was to be no marriage with infidels. With thefe excer­
tions marriage wu, "po" this new (",heme, allowed to all 
penon. of whi t condition (()evC'r, and might be repca~d. 
But mi. Wll$ not to give licence to polygamy; for It di­
rc:c"b, ir any penon had more wivet than onc. he: (hould ,,_ 

t.in only the 6rIl, if ftle:. woul~ hne, hinl for a bulbaAd, 
and difmifs all tlie others with their dowct. and make (a_ 
tishalon to the ehurcb for his offence:. The women 
-alfo were to be pUi ifhed. if they were c::onfeiol,ls of the 
man J1aviog more wivestban onC'. _ 
. A l''rEa. the marriage W2S conclude-d, if quarrels :u'ftl 
met ering' arofe: tween them, and Ihey were .. nwnU ng ... .. -
10 continue togetbcr, they we~ -to be compdlcd by tc4 

cleliaftical cenfures to rccom :ftc differe ~ and liv. , 
in matrimonial harmony, urikli th'brc: differences ~re t.f • 

YOL, IV. N n • (ut' 

, 
• 
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(~h ~ nature as we Oull hereafter fee: were grounds of , • 
divorce, It was ,bid dowlI, that any marriage COllt~d 
under the influence of force or ftar !bowd be void.. Thus 
far of marriage in general-. 

THl degrees within which maftiage was prohitired,­
were thuCecontlincd;n Leviticus, en. xviii . and xx. whkb 
they faid was a rule not cOnMed to the Jewifu nation J 

but, like tbe decalogue, wn to-have :wthority with all 
Chrifiian men. They Ih.,refore. decla~ed it to be im­
piety in theRoman pontiff toarrogata to himfdf the power 
t~ difpcnfe with thefe divine prohibitions. As to the 
connruClion of thefe prohibitions, they {aid, many were 
onl1 put for examples, 2nd we diull fupply others, which. 
fbnd in precifcl, the fame fituation: thUI, fo, inllanee, 
if a fon is not to martY his mother, fo a daughter is not to 

marry a father. They therefore laid clown two rule. : 
tirft, tbat wherever males were mentioned, the farne Olould 
be underGood of female, in the fame degree of propinquity: 
k"Condly, that hufband and wire made but one IIC'1h ; (0 

mllt in whatf~ver degree of confanguinity.:1 perlon w» 
telated to the one, he was related in tnc Came degree of 
affinity to the other. They retai~ the oU notion of the 
canon 1."', and confidered any ~lIidl connexion as creating 
an affinity the fame as marriage j and th~ beld tbe impe­
diment of .:1ftinity to continue :Uter the death of the part)'. 

Dut they d.xlared that all fpiritu~ ~osnation was an invell-' 
don not aulborikd h, (cripturl!, 'And therefore ihould no 
longer be an i~pediment to marriage "II. 

1'HK ,eJOrniert of our «c:1efl2llical law prefcribed very 
beavy penalties in cafe of .:1dultery f founding- this reVere 
~urc on the Jewifb bw j which dirclled fttcb offeonder~ 
co h ftoned tode.nh j and on tbe civil law, wbich P'lni1bcd 
dr.m dpi1jallYI, \Vben, minUter w.'5'~nvi~ otadal­
~ry, fqrniotion, or inc:eft, his r;oods. if he 'WIS marriedt 
were all. totJe .. olve h, ~iI wife &ld thi!drcn j !fbe had no. . " 

! &oI'OfI8o 14·~. 37·1041' ~ MI. 4+ 10 . , . , 

• 
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• wilt not t:bildr~n) they were to be oillributW to the poor, 0 HAP. 
lUOOl. 

or a:?pli~ to O{her purpofes, lit the difcretion of the ct.'clc· • 
!iantCiI judt,e: if be hb.d any beoefi«, he ;'al 10 forfeit it, .ED". n 

d b · c •• r ,. ' h h l ' I~'~ '--_ PU1.LJl" * :an to C: tnbpalUl; 0 II 109 anoc c:r ~ e Wa! 11I'1I:1>mc to l"" N.& It. ) ' . 

- Cent ~ pefpCtuai erile~ iDlprifonment. A I:I)'tmO convid . 
ed of adultery was to tetlore 1t.1 his wife her "-'IT-, , ocI alfo 
hl1f hii good.) he w~s like'ltife to be condemntd 10 per_ 

petual exile or im~rifonftlent. A wife, in like manner, if 
conviaed of adultery, wal,ro (Mdt her J,wtr, and all daim 
{be bad by IlIw, or premin, 00 W dfeC.b of her hufband ; 
and was to fuffer perpetu.u aile or imprifanment. Mote. 
aver, in ruch cafe the innoct:nt p:Ltt1 might COIltl"ltl ano_ 
ther marriage : Ihis reco~ marriage tbry thought juRi. 
ned by the! won.!s of Chrifl:, who rode an exccpdon of the 
ca(c of aciuhery. However, they recommended that the 
guilty party !boule! in charity be invited by the innocent to 
reMn to Ihe conjugal {hue; and at no met lbould be 
allowed to marry ll:'lin. None was to put away nis wire 
for adultery, and take tnoth!:r, till the ecdeliatlical judge 
had be2.rd aAd dm:rmiDed the m:lttl:r; and if he did, he 
loa- all right of proceeding a~aillfl: bis wife. The judge, 

• when he condemned me OIlt of adulttty, was to pronounce 
.. liben1 to the ,other (0 marf1 again: there was to be .. 
time limited fM {uc:h fec:ond m:lrriagt, as a )'Of, or fix 
month, ; durin, wbich if he did not return to his 6rft wlf~,. 
he might take another: . Ir one of Ihe parties with­
drew from the omer. and, after intnaty and te~dnnrance, 
would not fubmit to c;ebabit, the other might, upon au­
tMrity« tbe ~ical judge, have liberty to marry. 
If the fbCent pesWn could 1IIOt be found, then procdi wai • 

. urued, and a term 0( two or three years W'U to be fixed ~y • 
the ectieGailiu] juige for hin;a to appear and (be~ 
auk of his ablience:; which if n& cIoJK: r£e otller puly 
was abkoIvcd from d.e ti~an4 rnigft t 1narry again " and If 
e alTcrwarduwe:arcd, he wu to be !oDMed to perpetual · • 
• ",. Wwd ... U. qio.aI • paIJqe, INtIc6t,IaIM ~. 

1M I arid. flXb. it ...,... ill LbiI 
N n 2 ~ m_ , . . , .' . 
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imprifonmcllt. ] "hc ccelefiaAiealjud~ might proceed itl • 
the: fame manner, where the abfe:nce .was on Come lawful 
callLn5, if nothing: had bee:n pC'lIrd of him for fomc lime; ~ 
and the o~he:r party might, in like manner, m:ury: how­
ever, ~f the abfentl!e could give goed [Caron for ollis ~eing . 

detained, hj$ wife would be obliged to receive him again: 
if he could not !hew good ca,j.I(e of aMenee, he would be 
punifhed with pe.rpclw.l imprifonmgnt,anJ the' fecond mar-

riage would be good . '. 0 

1.' the~ was inccoocikable enmity between two mar­
ried perfons, fo that One had plotted the other's dcflruClion, 
it wu a caufe of d!l'orce. If a hu(band treated his wire 
with feverit)', the c:cx:Jcfilniul l~udge might ufe remon­
flrances, and then compel him tt, give fecurity toJ trW bet. 
well. If fhis did lIot fueefi:d, it mull be attributed to ir~ 
reeoucilea~le enmity, and wa5 therefore a good cauCe of 
div'orce. The judge might procoed in like manner with 
women who were obllinatc and rebellious. l u all mde 

I aCes the inLlocent party might marry j but the: ofIen. !' 
would be committed to perpetual imprifonmrllt. 

, 

THE reformen hid it down, th2t ao incurable cUka(e 
_ontraltN b1 either pmy, fhodd not 'be .. c'iufc of divorce. 
Ouring a fuit with his wife on the ground of :1duhery or 
ill.treatment, the hutband was required t6 fupport her ac­
.cording to her ,."onditjen. 1r thc hubnd failed in .. {uit 
3gainl~ hi, wife for adultery, he was 10 forfeit to her 
h:llf bis good.ll and w~s 2f~:'w2rds to haye DO rowe.r 
to difpofr. of the. goods fo forfeited: .the wifc, if the Faike!, 
was to lolC her «Vlutr, and all elaitl\ (be bad upon the hfl~ 
baud's ellHls. lffuc:h:atliOll was brought by auy q,angel', 

I. he"would not be admiued to church till he made compen~ • 
f~ou '(0 me PIl91 calumniated. 1f the parly eolf~iard ,. , 
of adll~~1J' oould pro"e me other to br: cqllaJly fo, rbry 
would bot» Cl!Jftr d.e timt pUA,~mem, Md the marriage: 

' .... ould continwe Jii'l tn forct. Tbe fepar:uion II mIff/_ It 
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hr. wail entirely taken 2.way by the rcfOf : \C1'!1 205 produc.- C H A "P. 

r b r: XXlI:U. 
• l ive 0 weata I.Ilesandfcandalinthemarri:age_Ibtc c• • _ J 

• \ VHTLE the reformers were pr()jt'lting this change of 7DW~i:-
old '.1:1 • . J'HI Llto.-' 

the Jaw of ICparOltlOn p "'''';" rl t~r" lUI UK:It~.tIt hap-- M A It r. 
• lM!ned rcrpeain~ a diflinguilhed pc-rfonage. that kd 

10 !Ie public difculTion and dcciflon of this ver, point. 
The m:arquis of Nortilamp\On hld been fepatated (.om rns 
wife on ;K:count of her .mtdtt'r)', Thil happened in the 
reign of Henry VU I.· whcll it WOl5 cOllfidered, whether • 

• 

(orne relief might not be cont,ri ved for the ilU\ocent pa.rry~ 

to whom reparation ",as but a very plrlial, and fometimn 
a hazardous, rcdrJ:(', In the lidt yen, tbuefocc, of Edr 
ward VJ. a commiffioll of delegates was direded [n ten 
petfons, of whom rome . WtrC bifbops, to try whether tbe 
marcbio,.ef, w:n: nQ,t by the worJ gf God fo lawfully di­
vorced, that (he "'2$ no more We m::.rquis·, wife j and whI_ 
ther he migot "ot thereupon marry again. As this was :l 

Ijew cak; the ddeg.ates, to invdligatc it tborooghly, took: 
Jonger time (0 give their judSJll~lt thin tlI3t lIohlcmDnchufe 
to wait. for he, in the:: meJlt whik, was folcmnly flUrried 
again. As the neil marriage frilJ fubfiRed in law. this gave 
great fcandal, :r.nd he \lI:!.S put to :m(wcr (or it before:: the 
council j wld:re he' d\:fen cd wlut he had done by faym,. 
that ::.11 ties between him :md his former wife:: were di f~ 

charged by th8t:lW of God; th:!.t making marriages indif­
foluble, was Ii popin, contrivance tl) get Dloney; that fepa­
r.ttion only led to temptations; and the like. However, 
he wu by that nibunal ~oilled to pan frQm hit nnv wife:: 
till the delegates had givcn fcntence, and then further order 
Ihould be made in it: To Ihis the marquis confcllled . III 
conclution, after a tong enquiry, the dde"atC$, in the fpint 
of thl: ddign~ rd'orm;uion, :l¢tual1y determi.llcd in (avo"" 
o!tQc fccolld marriage. Upon thio; the marquis WliI. fur-
'freed al;:ain 10 ct!,abi t with hi,.~re • • bu;: af"f~'ardSf to 

• 

• 

• 

• 

-
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• m::lke all (urc, he thQught it advifeabJe io get this (ente~c 

confirmed by a fpec ial act: of parliament~. • 

THIS was a revere blow uROn the canon law; and it wu , 
thought pro~r. in queen ' M:l!Y'~ reign, to' repair the: 
breach that had thereby been made. -An act was brought 
in to repeal the ftatute made to c(ln6rm this nmti:lgf'. It· 
was mucb deb::ltt'd in the howe .of commons; and was rt 
laG, by v3rious aheraliqns, (0 qualified, that it threw no im, ' 
put;uian on the parties, but onlldetla~d, dUI, in dut par­
t icular care, the diyorce w;u,.unlawfully made. The a£t at 
firft prob:ablycontaincd a claufe aga. lll: all diVorces of the 
lame k.ind; ~an)' of wh.ich, ~o doubt, had be,!, !Dy.de in 
cOJl(cquence or tllis precedent'. 

THI!. reformers defigncJ r~\lteration' in ~ I:l\vof 
wills·J the principal or \\ hich confined ill the folldWing par_ 
ticulm. They allowed the libmy of making a ~ill ~o all 
perfons of either (ex, and of every condition; but they e-x_ 
ccpteu from this gennal :luthority ;t]J wiv~ [rrtli, :tnd 
minorl under fourtee- n ye.I'J, h~rctics, and t~ofe cOOilanned 
to death, or perpetual exile, or chains; which two laner 
punifhments we ha!e fcen were very commonly inAUled. 
in this Ilew fyRem of jurifprudence. Theft who did not 

• di"li(i their conc~bines beroc they were in rxtn m;1 , 
thof~ who had two· wives, or two hulbands i thofe convia~ 
~ of fa"." liJu lli; !hofe who \Vere proAituces or procuref_ 
res, utllefs they ha4 undergone- ccll1por:t1 punil'hment for 
their crimes; thofe guilty of ufllty, unlers they had re­
funded or m:ad~ f"tl,f.8ioll, Or dlten meojrur~ for fo doingi 
?II thefe !!ere pr ohibi~d from mlkiJIg willI. Mowever, 
they allowed pt'rfolls who kept th~r concubines, or hid 
,wo wives, or twO hufbands. to dir~fe of their g~s 1/1 
titu euflU j, and the li ke jndul~nce was kiven to ufurers 
wh~ had made no rdtitution, and 10 thofe who hadc:bce4 . . . . 
ptMitulCSOr pjtoctte~s,. 
• 

, , • Viii. JIlt. ". . ' 

TH' • ... 
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THI vticles wbich they rt'C~ wit!i.n the de!c.rip-
• ticn 01 ji_ ,_IJ!1e were the!c : in addition to the rdid' 0( pci­

foners, and of the poc:,r, the afiilbnce of orphans., widows, 
and ~iaed perrons of all forts, as was n:quircd by O\If 

pld law, !\ley particularly prclTed thefe objeEb. to promote 
• the ilm lage 0{ )'ou.g women, the fupport of ftudents i. 

the univcrCitie" and t~ reparation of highways. If any 
difpofition rather of I. fupcrftitious than pious n:Uure \\'as 
made, the bilbop wUJo interpofc: his alJthoril1~ ~nd fee 
that it wu apPli' to (ome p;~ 'il"/fl., 

7"HI diyition of . tbedecdfed'i good'l wllelherby win 
PI without t, was rtquired to be ill this manner, If be 
pc! II wife and children, a third was to go to the wife, ~ 
third to the ~ildrell, a,ld tbe o~r third was to be at his 
own difp?fal. if he 1m nq will, the wife ;md children 
were to take their thirds, and the adfllininruor diflribute 
}he other third. If there were no childrtn, lhc ..... idow 
bad half, lind the other wu [0 be at hi, uwn di(po(al; or, 
jfbe died intdb.tt, It the dirpof~1 of the adminifln.tor; 
~e (ame if he left children, but IlO wife. The childreq 
"ere all to take equally, unldS the rather had OIJu~d i~ 
otherwife il\ hi, will. If the child died, tilen his lhat~ 
w;I.I to go toohi, children\o if he h1l1 any. Thu, was the 
law of dillribution, willen bad been fubjetl to. mueq 
doubt and diA?renee of opillion and pra8icc , iq a f~ir wly 
pf being :r.(cert;'lInedl if this (cherne of reformation ha4 
~ver taken pla.cc; for ~t i,laid down, tn:r.t rYCIi in caCc of 
II will tbe children were i. titled to II Ihird, Q( II half, whicb 
was to be divided eq~lIy between them " bl,'" the (ather 
Plight, if be pluCed, apl)Qftioq that thir~ 0"' half, be­
f'i'ftn them as he I 

Th.l't weOl 01\ to dttb:re. dw: no. fon thouIJ Ile pal\d 
ovq in bil f~r', wiU, un1efs he wu exprelil,ydi6 rikd; 
iJl plain tuall. -:loci rueh difbco,uOJ' woq.ld npI: 'be 
unld. it mentioned (omt juG. ciu!i fur fueh a. ltltafW'e. 
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HISTClRY OF THE , 
a fon had laid violent handS upon bi' father i if he had in-

• jured him in :my fignal manner j if he had profecuted him 
for a crime, throuSh malice, and not for tho good of the 
{btt; if he had laid fnaru for. the life of his fuher or 
mother; committed inedl with his flep.mothtr, or fa- • , . . 
¢er'~ concubine; if he had cal\Jmn;a~d'l1is father's ~Ood 
n::mc, or wafted his property; if he had refufet! to hl' re.­
curlty for his father. A dauglitt'r might be pafTed over in 
a will, if {he had bttome a cOOlru'bn prllflifUtc while I~ 
(luher waS offering her a repfH;l:blc marriage; for if a fa­
lher negleCted his daughter till fue ~1I.l$ Iwr.nty_fi\'C' yearfi 
old, without preparing her a proper malch, Ihis omiffion 
in ti'lf! parcnl woultJ :'I.bfoh'c: the daughter, (31 thefe refor­
mers. from :lily imputation or oITe&;, fo as to preclude him 
from putting her out of his f.l.Inily, or paffing h6' over in 
hll will. 

IN Eke m2nner, !l wife was not fO be excluded (rom the 
hu(b:lnd', v.il1, without fome ck.linque.ncy on her}W't; 25 

if !he ha!l ured violence againtt him.i had contrived any iU 
againH him j It.ui au::u:ked his fame or fortune by calumny 
plld falfe accuf.lIions i hall upofed his daughter 10 Icmpt,l· 
tions j or had .. bfentcti herfelf from him. lloth wives 
and children, if they obllrua~ the .rather and bll(­
band in m:lkillg or altering hil will. if they did Ilot pro­
tea him when afRi8cd with dircafe, nor ralitom him when 
captured; or jf theybcc:ame heretic5. they might be patTed 
over, as objc&i ullwonby to enjo)\ any part of his pro-
perty. ' " 

THIY ckclared tbat the (ollowing ~rron5 {bollld not be 
qualified c1thcr to bct:or.leexccutors, or to 'ukc any koa 
ndit uutler a will: herc:1ics; thofe c~dcmncd 10 cH3rti, 
,upttual txile, or imprifonmem-. Ihoft wbo npt~­
hind'. ",ore who had two WIVtt, Of tw~ butknds i .0(,. 
C'o,~viaed of proeufhlg or ~)ubli(h;ng lihtll; j_m¢; ptocu· 
rdl~ ant. tqmmon prt.l\i.: ut~ .~d uflUCtl : aud the de. 
'"qutflC'r ot. the ilbpw f1'rfons W1;5 not to be dl1malal at • 

1M 
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the time of making tbe tdbm::nr, or tne death or tbe CHit. p • 

• Icltator, bu t :It the ti!flc of blc:in~ .the executor{hip, or xnu . • 
• rC(,(,j\,jng the legacy;. \oW:. VI. 

THllu h:I.IJ alway, hem a latitude in !.he defcriptioll of r.:l
1 ~jli ~ 

• 

• perron, to whom tn. orrJhury w:u to commit adminifira_ 
rion~ 'Ve have fcco " that this was rtduC'ed to fome fort 
ot prtlCifion by a {1:I.I. of Henry VJII . and the intendc:J 
Teguluioll (cern! [0 have this laft provilion in view. For it 
Ibys, that when i petltn died intdbte, the wife' Ihould be 
Ihe hrll to h3V'C the adm;ni~r:ltion; in the nut pl:att. 
thofe who were near!ft of blood; and if the judge pica fed, 
hI!' might unite thefe with the wife in the adminifinllion. 
Jf there were fc\'cm in the (ame d&.;;rft of prcpinquity, 
the judge was In libenl to iip~nt one or more as he 
plc:afed •• 

SZ\' ERAL diredions aTe given for the granting of ad­
",inillruion, the paym~nt of I~gaci.es, the fed of onli. 

fluies, anti the like; moft of which feem to corrd"pond 
wi:b the praBice of the cccltfinfiic:al court in fOrmer times: 
And nnally tbis Ilew fcheme dirells, that- in all matten of 
connoverfy, upon the lIunlberlefs queflion. to which wiil. 
wen: liable, and which were not bere ::&fcerrained or pro-• ,·jded for, recourre (houtd be had to the body oflmpc:rial 
b.w. • 

THE other great obje8: of ecclefaaftical cogni(,mct", the 
p3rnrent of tylhe!, does nut (eem to have undtrgone a!lY 
cOllfiderable ehan;;c in is intended reformation j the com_ 
pilers 1tppnr to have proceeded, ill Wllit ~ey ordai ned, 
wholly upon tbe Wteas of our provincial c~nftitutions, 

• m:my of which i re C()pi~ a1moft in the VCi y word,. 
Amvno: other regul;uiol1, it requires the late {brute of 
Ed. V I . I concerning the- payment (If tythet, and the c:»d 
.l~boat JjN.:I.·'./ItQ. to be ob{eryed k , Ther~ i,· onl, 

,a-r_. "".!ute. ",IO'lS' 
• \~..LaQl. ,~,. • 
j 1iColt. t l' J U, VI, c. I J. ' -14, 

• " 

, .. ' 
:oM •. -sl. 
h «m. x..e: • 
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one more article fof ccdefia flical juriKl.iction which we lhaU 
mcnljon, and that i5 flu; 14i", that ~aJ been (0 often con~ • 
fidc:red in tbe various di(pu,es between the fpiritual aniJ 
temporal coUrtS - , It (eems to haxe been i nlr~dN by the 
reformers, tha.t DO confidcra.tion lbould be: bad of the ob. 
jed in quel\ion; hut thlll, whether f~ was of a ·lar.r ~ • 
clerical nature, (Uil for the breach of faith /houl" be cntet­
tai.ued in this court. They declare, that whatfoever agree:­
plents and promif($ w~rc not fuWled nor pctforlJlt'd, 

whether there was an o:l.t~ tJiken by thc"p;uties, or only 
• tirong affirmation made, thofe wllQ) did not bep their 
hith fhould be: purfued with ccddiafrjcal ccn(ures, and 
Fompellc:d to make {atii(;ltlion to the partics Who were 
cieceived by thc:ir perfidy", '. 

WITHOUT cottrill;; any furthc:r into ~e dcb.ii of this 
prnjdled re.form:l.tiQfl of our eccldiaftical law, it may 
fuffice to fubjoi n a biief cnumcr.nion of (uch cau(es as they 
me;mt thould be confic!:.red as cc:c1eft.:lfHc:aJ, and to be 
peard and determined nn where b~t in ~is court: c.aulC4 
lIenc6ciary, m"tri~(mial, and of divorce i caufes te{b~ 
mt1ltatYl and for the ;.dmi nilhalion of lnteRates' dfeas ~ 
for (ubtr:laioq uf lc:gaci~ mortu:l.ries, tYlhes. oblations\ 
and other c:c:dc:fi"Aieal rights; for \lfUr.t'l htrefy, inceA\ 
adultery, fornication, r~crilegc:. perjury, bWphc:my, fitU~ 
/6fi~ dC&It\2tion, and (e;andOl.l j laying vjo~nt hands on ~ 
c1el-k. dillurbanc:e of divine fervice. for correaion an~ 
refocmluion of manners. accountsoS chutcbes and cbureh_ 
),'udens · . dll~ o .... ing to ehUI~hel a~ their miniAers ~ 
R:paration ;atIJI dila~dllioq 01 Cburcb~ church-prds, and 
Olbc:r cccleliaAiC1.l edificn. [n the(e C"aufts, aod their in-' 
c:idcnts ariling (rom or dep~ndin, upon them, and in a1\ 
other c:nlfel rc:btillg to the corrcaion of (ita, the cccle_ 
'aA~~1 j;tdge, :lind nQ «her. wu to have juriUjtl:iolll to 
bufand det.ermi."c" " 

• Viii. ".t, ,I. <f L 
; Refvnn. ~ • • Suit. "!All. 
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Nq period in th~ Englilh biflory fllrniihu mo~ in­
tlances of an irrtt,,\1r and undefined conllitutio;1 than the 
~igns of Edward V 1. and Mary. M~ny of the CXtr.lVlII­

pit proceedings of Henry V IU. are rather to be: attn_ 

\ - . 
• pulfd to wilfwnefs., .. nd a tyraJ1l~ical {piti!. There inccn- Kinc-' p.: 

P\'cs no longer operllted j yet, under <'the gentle (",3Y of ~!"~--:­
bis (on and the ProtcBor, me ~ame prcrogllti.~ ..... ere txcr-
cifcd, with no other i UFerence than th:u of their motivu 
and objelb. 'l'bc: aas of I~ec;ouncllitem to have betn 
received with the J3tne a~quickcnce aa thofe of Henry. 
and the commons-, tho' not held in the (ame awe u during 
his rei"gn, did not howtverlbcw greater (pirit inaifcrtiu, 
their pri\'iJeges, or di(c, ver any betler rcnfe of what ~ttnt 

fhorc p~ivilebes were. 
So prevailing was the opinion of the great prerog:ative 

porrelTed by our mon-arch5 al this tillle, that the SeOlS 
'tnadc: it Ont of the principal objelHo:l5 to marrying 
tbeir young queen with Edward VI. tliat all their privileges 
would be fwa.llowed up by the great prerOir-lti~t:5 of the 
EnglUh crown. Thi, nOlion hld (0 fprcad abrOitd, Ihar the 
emperor, in eonved.llion with the EnJ;1Hh ambatrauor, 
pnintlilintt! ~e king of England's prerogati\·t: 10 be gre:Lter 
Ih-an that of the ling or t'r .. nee. 

TH It full: fa of tbe regency appointtd by Henr, V II J. 
WJ.i to alter the governmelll which that kin«, under 
llutltority of an a&:'1 pf parliament, bad made by bis 
wiU. They dc:1eg.lled . 11 their power t~ the duke of • • 
merfe!, under tht tide of Pr(lu:ltor. nis) however, 

• wu thought nOt t URiciCllt tOuntbtian for hit authori Iy. 
J,nd a p!llent w~ 'ocured from tbe young king, by which. 
this· (uoluliM was "t'ollwu:red as completely cpnfil'mtd 
ani kgal. T~e duke was thtreby invefied .. im, rciaJ 
po .. ~r, :md II f ouncil wou api"intc~ 'iith 'f"h4m h. was 
to <idvite. ' This ururpation WaJ 'acquiefced ""ie' by par-

, ~ aa;d the oailm,· wi&bwt:ni K:twriny Il.to its validity._ 
. ' . . tD 

• 
• • 

• 

• 

• 
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• c: R " 'P. TH.J! aCl of H~nr, wlJ1ch gave the f()(ce of laws to tho. 
~ king's proclllrn.1tions, wu m~e to have force during'thc -

t,J)W. VI. young king" minority. Of this the Prote8or availed 

, : I! I:;~ himfeJf i and froclamarion, WCf.t ilfued on many OCCiI­
fion$, whe'c they could be 2pplicd to promote the g~at 
defign 0( the Reformation. By one prodamiuiol1 thlllju. -
,iCJiClion of the bilhops was (u(pended i while commif. 
fiClOCf"S were appointed, part clugy and part lay, to malc.e 
a general vi/jIllion i:\ every diocefeP Alter this law had 
bee", ~pcaled'. tbe Prott8:ar AiJl i/Tued proclamations, 
which, in their naturt. could hardl,Oc confidert'd ::s le(' 
than new laws; (ueh as forbidding m:lny ancient (uperfH-­
tions, and making material "Iterations in the natiorlal 
worfhip. I 

PROC.LAMATIONS bad, from very early times,rbeenth. 
ufu:l1 method by which our kings had lignified their com­
mands, andcllforced their autbori ty, They were framed 
{or the pUr)oftl of government and of the nate:. They 
feemtd :t. neeetrary P.1rt of the t'xctutive magillnue's 
power; al'fd having grown up with the monarchy, thq 
m;~ht in thore rimes be looked on with reverence by the: 
flCopk, without difcovcnng ho~. nearly they "pproached tb 

;I 95 of kginllion. BUI the dtf~nfing l"ith 'pofitive 1:1."", 
v.-» an :tD of a more uncquivocl.l Idud; and tbis power 
W".I.S c':(crcifedby l£dwa<·\J1

', or rAther by~e ProteGtor, 
in mort: in!bnct'$ than one, T-he i'roteCiof procurl!d a 
patellt, enabling hj,g to lit upon tdll~ thronc, and enj~ 
tbolA! honours and privileges uflUlly be1l:owed on princcs 
of the bloOd: tht, ~ a plaincUfpeafatioo ,vim theft-a.- . 
tute made '0 the iall reign to (eltle pr&{'e~ncr. On an ... 
ot.'lct otClII"-~n, when th,: cOllvO(':atiol. found th.cmfclves 
r~firain¢ in theirdeb.:au by the lbu.lIe of the lix Ut'.cld, 
the tina granted them :t. dirpetlf.non of that Ia.w before 
it WlIS rcpe1l;d.. is ~;!'5 3CWaUy done: f006 after' • 

• J,~'I ~vt.c,:."H'·i4-"'1I.I'tl· 
• ' .. 

< .' 
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, TH~ Iaft '3(;1 of this king'$ reign had an extraordinary C K A P 
:;XXII. 

appcar:lIlce: he was prcnilcd on to alt,r the luc:edlioon • _ I 

of the crown (fou~dcd on au IItt of fhe bll, and ED\\'. VL 

confirmed by one of mq)l'c(ent, reign) by pattnt. The P,!: ~L ~I't' 
• judie$ " 'cre rtquioa to drn,':m inArumcnt to this dfcCl;. 

but knowing the penalty of tr('aim wu denounced on 
thofe who aided in changing the fu cccffion, they at firft 
r('rured . The king liid he meant j't ihould be ratified by 
parliament; which, no doubt, would have been accom~ 
pli(h~if the king had/un1ved long enough>. 

AT the beginning of this rei.gn the bilbOp!l were con­
nrained to tal::c out new commiffiom, of the lime kind as 
thofe Ihey had in the la~ter part of the Jael: reign; by ~hich 
they ru~mitted to hold their bi{bopricks during the king's 
pleafurc, and were to exercifc the epifcopal runtlion as his 
del~gates.ln his name, and by hll authority I. This altcr~ 
ation was defigned to rorward me R~rormatioll, by keep­
ing in depe:ndenc~ thofc biihops whu ftill adhered to the old. 
ruperftition. 

• 

U!"ON occafion of the infurrelliom about inclofurcs, and 
other fubjcCls of complaint among the people, $gmlrJtt, 
who alwayt;.1.imed at popularity, appointed a II~W fort or 
commilfioners, Whom h.! Cent erery wncre with unlimited 
po~r to heat and determine all cauCes about inclofures, 
highways, and Cottages·, This creatt'd ConIC clamour 
amon; tbe gentry, who looked on it as illeg31 and arbi_ 
nary. II was in the~fai1e Cpitit that, S,mtrJir hadcreCled 
a court of requdls in his own houle, for'the~lie( or poor' 
{Illtors •• There.be wed to hear compl:lin ; and, in 

• confequence of ~·iat paffed there, it {ometimes happened 
thn he lVOutd illCfP .... ith the judges in matters de­
pc/ldini before tnc.. This miCed mOlt {calida!" dan ,~ 
.. ~nmiI!iOfl abeve-mtntiol eel • and though h. by ruch " ... . 

• n,1Do YOI. IV. J'J. 
, ! .lin. JUt. ,eI.. It J. • 

• 

• 

• 

• • • .pltllll 

• 

• 
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ell .'. • )Oxtn. 
means grew into great favou r with the populace. he dreW' 
upon bil"relf a proportioned degree of odium from the no-

1DW \l bility, Jho (oOn /hewed him now :l.ble they were to de· 
t; ~L~P:: reM alllhe fupport be might hope from the people. 

WITH (0 many pl'ectdena of extbordinuy j1rc:tcta- -

tivC$ IJefore her, it cannot bt: wondered that Mary, who 
had in contemp!'.ltion to :abohlh the b.tt jnn~ ... tions; 
fhould m.h! tle of (ueh reaJy inll.uments to effeCtuate 

• 

it. Governed as fhe was ~ a n~tural roomers of tem­
per, heigbtei\ed b), her bis:otty to the <SIItholic religion, it 
is not m\ll'C (urpri(ing that {ueh deligns welt followed 
with many opprtffivc aa~ of foverrign :lUlhority. 

To Cupply the (cantincf5 of hi .. parliamentary g~rs, 
Mary revived the irregular method of nifing m"lIcy by 
IOilns. proitaS which tbere had ~n no need of auempl­

ing during the reign of Edw:l.rd. Ghe:: levied at one 
time, in this w31. 60,0001: upon a tboufand peoons; 
who, (be thought. would moR: re:tdily comply: At ano­
ther time, (he lcvkd the &.mc fum on 7000 ye~men, and 
16,0001. 011 the mercuants. She publHhed a proclamation; 

prohibiting, fdr a certain tinle, the dportalio,. cl doths;, 
intending by this pr:1ooc.c to K)ducc f8ch to comply, 
whofe inteteft would be: thereby affeCted i,& the foreign 
tn.trlcc:ti-. She ured to levy fubfidics •• ranted by parlj~ 
ment, belbre the {bled time. She ilfued privy-kals for 
th~ fame purpofe of l1Iifing monef; and {eim cocn to 
. jau,1 her (hips; Yo imout paying for'i t. 

P llOCLA",ATtOI'S of an atbitnry m port wore ohtn .. 
iffuecl. One of thc.fe W2S, to enjoin dwfc:: whore drc:um_ 
{bnces had been .ffe,aed by the ~..oo wnu qn d:lIt 
act3unt hold di{char~cd fome of tbeir t'c:1"V'&I1ts, MIO tn.e them 
back 10 tlleir (erviee b«au~ they bad 1H'come vagrw1~ 
and ttievnf. Of Mis werS ilT'ued againa books of kdj. 
lion, trc':utn, ('nd hetel)'. ~ 100ft f"'ho had any of thefe 

< 0 
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• \ooks, and did not prefcntly burn them, without rc:aling 

or {hewing them to .any per(oo, it was declared by pro­
clamation !bould be enem\ed rIH/s, and without an7 

• 
(urtJlI~r delay lbould be executed by m:mi:ll 12w·, .s ah auxlliary -'to the bilhops' court, :1 fpecial com­
million W2S Ippointed by the quecn's preror-tift, with 
extraordinary powers. It confiRed of tweoty-one per­
(ons, and any three hfKI the: authority of them aU. The . . 
commiffion fays, II That linee mallY fa.lfe rumours were 
U publiil.ed amon the (ubjeds. and many heretical 
" opinions were -alfo {pread among them. merd-ore the 
{( commiffionen, or any tbree or them, WC'lC to make en­
n quiry, either by pr.cnnnent, by WitIlCfi'CS, or ally 
«other f Dlitic way they could deviCe; and to (cnch after 
"all herencs, the bringers in, the (ellers, or readen of 
"all heretical boob. Thc1wc:rc to cX2mine andpunilb 
" all mifbchayiour or ntgligenc:cs in any church or cha­
C! pel • 2nd to try all pricfh that did not hellr m3fs, or 
"comt to their parifll.church to fcrvice; dlllt would JlOt 
« go in procel1ion, or did not tak.e holy brud or holy W""_ 
" ter: and if they found any that obftinately perfificd ill 
u ruch ht.rel1ei, \hty WClf to put them illto the hands of 
4l the ordinaries, to be proceeded againftaccordingto law ; 
"giYing the~ full pOWCI" to rroceed as their dircrClion9 
" and confcirnc lhould direCt them, and to ufe aU fuch 
U means as they coul~invent for the fearthing of LIle pre. 

SS9 

C HAP • 
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n mifes ; empoworing" tl rem a1fo to call ~fore them fuch • 
" witnelftt as ihet plea(eu ; and to force them to make 
.U o.ath of fucb thJngs a!> mi1l.ilt difcover whllt t C:1 fought 

• 

• 

.. after a " • 

l:n;u·cTlt>t:"S ~e a\(.., giyen to juftkts of th~ pc 
u l.11at they Ihould nil fecrttly before them on. 0." ('o4'to 

" honefi perfons ~itbin their limoits., or.fl\fre, OIt bte;r ~if_ 
"CcelIOn, and command thtm • "am or othc . .... jfeJ thltt 

• • • ! Him. \'01. IV. -4'" • RaP. ~tf . .oI. "'1.) . • • 
• 

II tbt:y 
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I( they {ball (cerelly learn and (carch aut (ueh per(Qns as 

U thall t'\·iJ.bcluve themreh'cs in church, Qt thall clt(plfe • 
" openly by words the k.ing's or q\lccn's procetdings, or ~ 
II go abo:!! to malee allY commotion, or tell any fedicioui 
"t;tle or ne..,,'S; and a1(o tb;tt the faiipcrf'ans, fa ,to be lip_ • 
C< pointed, Olan declare to the f,lnlC jufiiccs of the T>cace 

'f the iIl·bchlviour of Ie.;.." diforJerly pc'rfons, whether it 
" {ball be for ufing tt nlawKlI 'game5, (¥ (ueh other .light 
u behaviour o((uch (ufpeded perf9~ . .And um the raid 
II information {hall be given fecfelly to 1he juAices j anJ 
U the f;une jufi-iCCI than call fuch ~~ufed pc:rf~n5 before 
U them, and' examine them, without dttbting by whom 
U tbey were ·atcured. And l}u\ the: fame juUkes thall, 
•• upon their examinaTion: punilb the ollwdcn a.ccording 
U 01$ their ofFences {hall appear upon the a.ccuftmcnt ari-.! 
U examir:alioo, by their difc~!ion, eitht'f by open pu,nifh-
U rnent or by gOOd abearing I... Thus were juruees di· 
.rc:ll:eJ tQ. firelch the limits orthcir jUfifdialUll, in order 
to punith fae s which WtI'C no crimes, after a mal a.utho­
tired by no law. 

To cllrry the aec:ution of thtfe dtfigns fiill funher, 
lelt~rs wtte wrilten to the LfmJ N~rth, and.others, to put 
fueh Qbmn:\te penons as ~'OtI!d not ton,fcfb to the up'. 

Ittr" and. there to order them lit Ib,ir ~'i{ptli:n i ~ 3. 

)ett('f was written to lh~ li~utenant of the: Tower 10 the 
fame drca-. Whelhu this pretended obftinacy w:a a 
concealing of heretics, or of thehporttn of ("Ifc new~, . , ~ . 
\lo~ Il.ut "flf'ICat. V¥batevc:r thepl'Ct~ncc: "':1f, ihe puulIlg 
people IQ the t~rI.rt, beeaufe the), ~re thought obfiin:ne 
and would 11(1[ eouMs; and the: Ita'iSrtg the: drgree urit 
to the difcretion of thofe ~ppoin~r their er.am;r~It;on i 

I'\vcre ~rtat fieps to\V'ard the: muft rigorou; put of the i'ro-' 
C'\CdiJltf' of t111.:-illquililion c. to • , f' I 

... Bum. atll' . 'U t-- , I . '47· .. 
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• . WHlLI! informen and fpies were elKOUngw, the 
priCons WE:r'C filled with perrons of 111 dt'fcriptiom, who had 

.. incurred tlie dirl)lea~r~ of die-court. \Vbcn fomeof Mll­
ry's opprellions in r2ifin:; men and money tud created an 

• une, fiud's and d:una uf in the nalion, the endeavOW'Cd to 
prevent flK'b ill-humours from -!,'t:'lting to tiny height, by 
throwhl~ into the TOW'tr [om. of me moft confidera.ble 
gentry. T hat (ucb MRlnen might not be, known, they 
were, fome of t!.m, c:IJ'ried thither in the night_time. 
olhers "'";.ere hood_wink.~d 'and" mufBcd by the guards who 
conduC\ed them I: 'ro prevent any c.ne from daring to re­
fleCt on fuch procetdin!.J'S, fbc flruck II te r into the 
houfe of commons, alWjts obedient enough to the court, 
by imprifoning their members for freedom of fpeech : and 
when fo~u: had receded from parli:tment, {be djrtCt~ 
them to be indiBed for it in the king's htnch •• 

TNt fcw trials for offences which hav~ corne down to 

us, mull be nk-en as evidences ofrhe practice of .our courtS 
In thofe dmes, and, as fueh, art "cry ft-rilcing CTtnts in die 
binory of OUf !alA'. 

C H A 1'. 
XXXII. 

Tll.llof,l~ 

Ilukf .n Sum"r­
r •. 

THE proceeding,s agairlft the duk~ of Somttfet in the 
nign of £d\Wl.rd VI. :ue wonh, of notice. The india· 
mCllt was for trctuon :mi! felony. Upon tbe tri ~J, the 
profecution WJ'f fupporred, as u(ual, bydepoGpons,witb. 
out confronting one \\.oltnt(s with th~ prifoncr; a condua 
whic~ was:tt length thought fa eItmnely repugtum to 

commonjuttkcl. as to: b,eom'e the immediate eau(e ot 
fiat . 5 and 6 Ed. V I. which we lave odrca'oly (I) often • 
rpentioned. This feeutian is on olhe'!' accQllftt'S wor· 
thy of obfervation~ , The duke was acquitted oftbe high . 
trnfota;; and ¢ at ~f the indi8ment is ht'ld ~r lord 
Coke to be ill, becaufe the overt as 'us laid onl,.. gene' 

• 
, 

• 
• > • 

nUy. The othc.'it part w.s grounded u~n tbi.ate fla-
" tute 3 I6rtd 4- Ed. VI. c. s. 'whi~tt m e ~t (cronv to call .. . - . • • • lWd. foJ . Viol, ant. f.Cl· . . . • • RIIlft. TOI. tv. 4JI. 
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tngtther perronsto the number of twti vt, with the intent 
• to commit certain aas of violence thtrtin ffitntioned; 

among which, that of imprironing a privy-counfcllor is 
OUt. The charge was, fur attempting in this m:tr.ntr to 

i111priron the earl of \ Van'Vick.. Q • 

THE commoll Roriel of Ihis proc~ding inform us,°th:r.t 
he was acql.lincd of the treafo", and found guilty of the 
felony; Co it il rebted in k.ing Edward's journal; and he 
W:li upon that att:linder beheaded. f) Lo¢ Coke rtmarks 
upon this ;lrainder and exe<.\ttioo, that the truth concern­
ing it ii contrary to rome of OI.Ir cbr61ltdes. and·tbe 'lul­
g'oll opinion; and in jime p,inu nntrfl? t, law. Firil. 
15 to the notion thu he w:tS wrongfully executed. uu.I 
~I\.l,ht, by law, to b3ve had h~' clergy; he Pys, th:tt 
dcrgy is uprefs:ly r:L~n away by this (btutt. ~tcondl)'. 

alt to the opinion that he wu indiaed on flat. 3 Htn. V I I. 
c. 14. forgoing about to prHII.rt t bl tkstb of the I:;lr\ of 
""arwid:.; he (,)'5, be was indifud for ende3vouring to 
talt t",d impriflll that no~lenun. as plainly appears (rolll 
the indiGbncnt f • Again he rem:uH, that be-ing ::lIt~inted 
but fOr felohr, he could not, by law, be behodcd I. 
Thofe who thought the duke was wrongrul~ deprived or 
hi~clergy, or fillhcr (at it wao {"id}cthat he never de~ 
ulunded it, and that it was not to be gnul~d by me court 
but upon pu.ytl", fou.nded. thri r !'emark upon a (uppofilion 
~( (he inuianlent was u.pou the above-mt'ntioned Ila.­
lute of Henry V 11. which makC$ t.h;1l oftener: only lingle 
Idol1Y. .. I " 

OH Ihe"trial of fir 1vidn/", Tbr"Vtll" '", in the next 
reigll, tbe c:oull(d for the crown PfOl.'e'tdtd in rndin'k 
conft:6ions of abkllt perron., lJuJ~unin, thl;,prj(oper to 
&l\rWU"O them (e'lcrally, as tbty.m~ rt&d_ -I'his kept 
huu\::oIiJbudy enprr:d. througb Ihe , wboIe tria~,. jn a 
(ort of altc:r.::~db CWi~ L\C crown-la.yell; whtk de-

" . 4 f' 
, (; '" .'4 t- hi. ) lnft. 1:' . 

c 
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portmen~ it rbould fcc:m, very ill correfpondoJ will, Ibe C HA P • 

• decorum to be obfcrved on ruch ocafwns. Only one of ~~ . • 
the deponents wu produced, and tha t was to fwer him EDW. VI. 

to the truth of his JCpO{jtjoll~ The prifoncr did not ob- p ~ t~ ~ r~ 
jell: to this mode of proof, ;my otbe:rwiIC: thall that finct 

• j\at.~ and 6 Ed. vT. there lhould be two witndres to 
prove a a aron ; wh1ch remonnrancc, for reafons which 
have been cOllfidc:n.-d, wa1 on this and aU other Qt_ 

CaflOnS difregarded~. - The only witners produced to give 
evidence 'l)itla ~Cfl wall., cl~d by Throckmorton him­
(elf, anJ '\¥2S rtje8d by tho court. 

, 

THE prifOt\crt who was very able to cope with tho: 
lawyers on the: part or chI!: profecution, prayed tbatbe: might 
have: the ufe of a (latut'-book; which was dc:nieJ him, 
notwithBanding he prc:lkd on them the plain injunCtion of 
th e: queen, lately dt:live:rcd to her judges, to adminitler 
juRice indi.fFuently. He alfo reminded them of her 
direllion, that, in. criminal profccution., they fbould 

br~k through the ancient ufage; and alWilY. hco.u- wit. 
neB"es eumined in behalf of priro~rs. JS well u againll 
them. The hMihllCfs he experienced both from the 
bench and the couWel, had not the intended efre£\ J bur, 
on. tbe COIIIC:'-" Jl'f"rbapl .pf"!=.iudiced me jury in favour 
of :m opprdTed nun: they acquitted him of rhe ind iCt:_ 
rnent. But Ihl vlrulence of the profccuton did not end 
here ; for other cir.s;umftancts, that Ikfrrve 10 be (e., 
membered, attended a i, tranfailion. The attornc),_ 
gcneral. after the acquir~af, prayed the cou. t lJ¥t the jury • 
mi,ht be bound in njfances to anfwcr for lJIeir ver_ 
di€l. They Wtte. foen alter fined and impri(~ by a 
fentence in ibe lbr-~harpber: they wCll to pay one hun_ 
dred r:uJa a.p~c,~ to be impriConcd till funtl'tr or.-. , 
der • • 1t .wa5 »ene. months beforc thcl wttc relctf«i, avd 
\bea not without pa~ng dHFcrcmi\:cwpclidbns, "accordlng 

• 

" . '.j,J. lilt. -4H. 
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to the value of their effects; which had, in the meal\ tirhet • been all inventoried and appraiftd by the !heriff for the 
purporc I, Such was the recurity which might be repofed 

in this boafl:ed privilege of trial -by a jury of equals; and 
furh the perils under which a jury e~rcired Its o)Yn judg~ • 
ment, in oppolition to the indin:ttiQlls of the rover~ign, 
During the reign of the frar-chamber, the pc:rfons orjurors 
were Ill.!' morc exempted from ;nimadverJioll tban thofe of , 
common indi'lliduals j every thing was r~uced to che {arne 
IcvC!! of fubordination. '. 

THE proceedings againfr lord Sry:nour, in the' reign of 
l!dwardVl. {hetvhowtheopiniollsof men were now altered 
rerpe8ing bills of attainder. 1rticlcs were drawn up 
J.~alllft that nobleman; which, it' appears by the C"ouncil~ - . book, were fully proved by witndfeSt and by Ietten under 
his own hand. He was fent to and examined by fome of 
the eottncil j but he r('fured to give any dirt8 anfwer, or 
ro fign fuch as he had given. 1t was th'en r~folved, thllt tbot 
whole council fhould go to the To~r and txllmine him. 
When they attended him, the anfwer he made was, that 
he e;ICpeClcd :11\ open trial, and his ac<=ufors to be brought 
(ace 10 fll.ce. Aftu this fruitlefs attempt, it Va! de~rmin_ 

cd to proceed in a parliamentltyt wily. -Accordingly a biD 
will brought into the noufe of lords for atfl'inting him br 
trn{on. This the ~rs ofily pal1td, m the manner they 
had been accuftomed to in the reir;n of l-{enry V JU. 
However, fome {how of junice \-IS obferved. All the. 

jLldgn amlthe-kiug's counCeI d~i:ertd their opinion, tbat 
tbe aftic~q; were lriafon: then (orne "the lords ~re pro­
dll«d 2S witneffi:r. who ga!C their fd\il1lony fo full)" tha-l 
all the reft with one: voice all"entee I"Q the biJI. t " 
• Wft\., tAe bill WAIl fent to Ihe commons; it was aceom_ 
P'JP~ witb a menage? thai, if the)' c!e'.mI to prot'eM as 
the lords bad d.!ne: (uca \( them as had ,ivCD evidtnce 

f/.. • r , 
• '" i 5.,. Tn. nL L -po "I, 

• befo .. 
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before the upper'.houfc, tllould come down and ~dm it 
to the commonS". In this houre the bill met with (orne 
oppoJition. Mllny argued :lgainA: ltt::linders in the party', 
abfem:e : they (aid it was 'a firange wlly of proe«ding, that 

• tVf~or tftree pccn~ouJd rire up in their places, and ray 
fomcwhat to the nallder of anomer, and that he fhould be 
,then:upoll attainted. It \OV"\.S prcITed, therefore, th:lt there 
ihould be Comethin, Wkc Ii trial i that t~e lord.admiral 
fhould be brougltt: 10 t~ hat. 2nd be heard for h"imfelr. 
But her. the: king i~terporcd; and informed the commons 
by me.ffilgc, that thrrt was 11' nurJlifJ D/ jinJing f.r, fht ai­
".irQ/. The commons, as urual, gave ready obcaicncc to 
¢,C pleafure or the eourt~ and paffed the biU with four hun­
dred voic;cs (or il~ and nOI more than ten or twelve lIgainR 
it k. However, Ii view of this proc~eding 3g:1infl: lonl 
SeymO!!f fhews, that this utn.ordinary way of corukmnin; 
was not entirely reliIhed by the parliament, 
- AFTERWARDS, ;"hen the bill of attainder of mifpril'ion 

of trcafon l>g2inft 'fuo/ro// bilhop of purham wu fent by 
the lords to the commons, with all the evidences, whi ch 
were dcpol'itions exhibited to the lords, the ('OllUtIOnS fC­

{olved to difc8unt nee (web a praCtice, atId woul~ 1I0l, a\ 
t~attimc, proceed lpIpon it. 'At :moth('r IbYI they ordered 
the privy_cou~lIon. in their hou(c. to move the lonl" 
that his accufors a~d he mi$ht he brought face to face 
(from which we may C(Vlc1ude, that the ev.min:niOlls which 
produc.ed the dcpofi tion\ illd~, as they !l.cneraUy wcro~ 

tx parlt ill the llar_cha~bcr) ; but that not .ing com-
plied with, tht! W;tt fM 'fI" pl1fi tbt bill I, • 

en A .p. 
.tll. 

\...-v-...J 
tDW.VI. 

PHJLlh..t 
MAR Y • 

.. 

• 1", the reign of 'I~~ Mu),.t the attaincter of th~ Jdl 'I 
/'fp'IJJ:, which1'laJ"l".iifed in the butt end of Henr! V Ill' 
was c-cprcfentcd i s f\ull:11\d void •• s wclJ 0", aclou1n of 
OWr illformaliticl, as H(aMft do.fpe I' matter wu' al_ 
ledgcd agahUl. him, aCsPt the \lICfrill, of ¥oft of arm( . ' .. .. . 

• ~ ....... a.r. fOI. IL • . h"" ~ tWo 1~\ 
003 ' which 
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C U A P. which his anccnor.s had, many years before him, worn t 

xxxn. m H " \ _ I without 0 cncc:.... owever langufnary this reign was 
~DW. \'1. in criminal proceed\ngs (or heref)!, the court nevtr received 

,'" I '!riP ral..! any affiA-am:e in its (c.hemcs of refcllImcnt from the par-
Id A . Jiament; whic.h paired no bill, of thisCxind, acepi: th~wl • • 

•• 

• 

lowing may be confidetcd in Ihat light, , 
TH£ ft:l tl'te of Edward vr. which took :l\Vay dergy 

(rom principals in murder, had left f ... cccffaries to enjoy Ihe • impunity they derived .1t cOjVmoh law front lhe benefit of 
clergy. It happened in 3 Ind -+ Phil. 2nd Ma. '\tin olle 
Ruffi fli hl\d hired two pedoni to murder one Btnnl ' Smith. 
Th is is ("ld by the lct in quellioll, to be one of the 
mil(\: detellahle murders ever '],m) wlI In EnG,l:md . The 
wife IIf Rufford petitioned the hou(e of COtntt.O\IS, that 
Smith !TIisht by ~oQf patlilUllent be depriyc:d 01' his clergy. 
Upon thir. the commons fem to the qu~u, praying that 
!he would onkr Smith to be brought from his confinement 
in tbe Tor-'cr to the bar of the hou re. He was Kcordin&lr 
brought, when the other piltlies coureains: lhe whole of 
the matter, and Smith, III length, doing the fame, the bill 
was p:tlTcd, But ",ben it wn fent up to the lorda, it was 
there Alonglyoppo(cd, panicrJarly hv the clergy, whu 
",'Ould not readily coofc:nt t~ V\y dimi lluti \Jn of the,r an­
uent pri \·ilcgts: bOl7olCYer, at JaR it gJt throu&" that 
houfe. OU)d I'«'cived the torn! ;l{['eot ,. Tb~ next year, we 
iun'e f~n. there was a £cntral law made, talc.ing clergy 
aw~v from. aCQCltiLries 'fore tM f~a) in murder, V\d OI:b~f • • 
c;rlmtS . , 

T H 1iR"'1 had bern befo~, in thi, ~ge, In lnlbnc!e of 2P 
fI,' ,..;' [ttl l' haw. It being: fu~Ald IQ (hli puli~:IIcnt, 

..\hat Uk: congtcgatiOflS in the city 'S:t-vr:llf~ G«l to coq­
' crt Cli'.confouud the: qu«o; it was lperelij)On CNa~ 
d~ \ybof'cSevtpblJ (q oPl'II)'cd, Of fbQU\4 fo pra), in ru~r., 

• {hould &.: taken fo" l (T. ilOf. , • • • 
"'~I¥"" Yllf. 1V . .,.: • Sqr..pcds l'h, aAlI~ \ 'W. _ , 491 • 
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Tile prillcipal opprcffions in thefe two reigns. whether by 
(ult,mary and iII~gal trials, by imprifuoJ1leIlt, coll6fc.arioll, 
c.xecution, Qt othCf~irc, \\'creoc:cati~led by the .!teratiou, 
111 religion i "nd thefe ,,'Ctc: c:micd 10 extraordinary, tho' 

• lIot 10 ~lI:'l1. kllg'~1 buth by prot!;flants and ciltbolics, Ole­
c~rajng u t:;l(.h ~rSl h;td , in its turn, the aid 0( the ext. 
cutivc power. 

CIIAI'. 
Xll14. 

'------' liJ)W. \ I. 
Pili 1..1'"",," 

.MAR,)', 

l~ the rtitn of Edward' VI. whcn the king's council., J"'~ pro-• 
in m:lttt rs of rqligion •• wert principally dirc8td by the =~':'Il;"· 
..::tlwid jnJ gentle reiri! of>.cttJl/mtr, th.c ~vcrnmcmt was , Mill. 

fomctimt's tran/ported, by ~cal (or their new opinions, be. 
),olld Ihl!: bounds ofmodcrOition. 

TH I> proceec.lings again ll GQrtljntr, hifol' if'Pi"rhtjltr, 
wcre vep' (evtft, and tn very flit;ht grounds, He h:ul 
becn crtioined by the: council to inculclllt, in it ferman. the 
duty of ObediClll'C to a kins ullrin, his minority. He oe. 
gleCkd to comply with this. and had, on chat accounf .:tnd 
Ilootbcr, been thrown' inluprifon, where he b.y twu yean. 
At the end of th:tt pt'riod, the lord.crc:a(urcr. and uther 

privy.counrdlors, wellC to bim at the Tower, and pre. 
rented him with certain article" containing: mon of the 
voin~ of the. reformed rcli\:ion, to which tbey required his 
;ll('enl. With all ~e(e he ~romi(ed an emirc compliance. if 
he W2J fuftert¥! [0 be at large, exccptini only olle art ide, 
which com:tinc:d an ackllowlt'dgmcllt of hi. own dtliJ;l. 
quency: butmey perfillcd in requiring tii$'(ub(cription ab-
(ululely to the whole. ; lie Rill rcfu(cd, Upon this the ill· 
come of his bithopric ...,.u (equeRcred. :md"he was required " 
)0 conform himfd r-to dU,'i, orders wilobin thrlf( months, 
untlc.r pain of dc~r.vation. and being confined 10 a clofer 
«:I.Ilt«lI' • . --"J 

ALL this was much cen(urN at the timc, at ilIq;:lI altd 
in.n~i(jturial . '" man fiun up in prifon upon a ~mp!aint ..... ... ' .r. ' • 
only; Qnd Without :my further enquiry, ilIter IWO yeus, 
, quired to give hi, a1fr:nt to a.riilicl of fai. I~owevd', 
fOUle re:l(onin,& from the ~not\ law .. and the w.yp! ~ ~ 

• Ou .. t n!dinz 

. . 

• 

• 



5~8 

C H A'. 
XX-XU. 

'----' tDW. VI. 
PH tL II' .nd 

M A "1t Y. 

• • 

• 

H I ST 6 RY o. F THE • • • 
ctetl:;ug ex ~i', were thought to give a colour to thi~ 
tr,anraCtion i :tnd in fome.degrte to excufe, if not to juftify, 
the hard mcafllre this' prel:ltt fufrered ·. ' . . 

AT the md of three monLbs, 3 Gomm;(Jion was dire8ed 
to fome bilhop5 2nd others, clergy, 1:lVmen, and lawyers, 

_C' . '. 
to try Gardiner. ~ there bad been np regul.ar char~ 'll't 
lidl, \his was 3 thOIt bufinefs. He appealed from the 
commiffionc" to the killg, o~eding ~ tni, tribu~aJ as- il-
1cial. The appoJ was difregarded. "and Ientcncc of de­
Ilriv3tion was" pafrcd upon hint.by tne commiffioners. Hi, 
books a,nd papers were feizcd j be ..... .15 .. fe-eluded from all 

• comp.wy; a~ was not allowed to (end or receive any 
leiters or mdlagCfi" T unft;,l.!i and other bilhops were 
deprived by ,-ommiffioncrs ot the dme lUnd; which pre_ 
lates were a,l1 again n::fiored by a like.ja of powe~ in lhe 
reign Qf Philip and Mary, by a fentence of comrniffioners 
appoi nted to review the pracefs and condernrution. j and 
the fent~ce was junified, as under a it:gtdar proceed ing tit 
rffiCil , • 

THE method of proceeding in the bifbops' court for 
htrerYl ",as, to the bll de..gree, opprellivc an"- illrldicus. 
They u(ed to I:xhibit (0 the accufcd perCon cer't'in artides, 
t:oulilling of fuch poinu of faith «-biGh I y knew he had 
h~ doubts aboul, or was reputed to deny; i nd if he did 
not declare his 'lffent to~them, Ihere W:LS an end of the cn. 
quity : he ""'as cOnCe\tlned and execut~. " . 
. T.~EJ.I ';Vue two executioN fOJ ~at ~ callt.d bcrefy, 

• ill the r tgnpf BdWllrd VI. The ., fuB'crers were ana­
b:l.ptifh; ~vt thole in queen Mw:y'sereign were fo nu· • 
r.l~r9~ as tp rellder the lhort time if\ \t hich this ptrfto_ 

cution raged" one of Ihe bleodicR:' the hiJldI;Y of. tbe 
reb • • '1''''- cfUcllin c;xucifed on tbe it tng have filled 

vol0 'l'~1 ~·ith.tncL:lI)ch~1 rchttiool' but ( be profccudoa 
of the de:td. whlC:b \'3$ in 'luted by the. vHitOtS of the 

• iycrlity r xford, • jl";t'fingu ' ee of legal procefl. 
~ . l ." • 

: ~ .. ~ker.\IOl. ll.lu. ;~U..,..\'aI. I V'J4S' ~ IWd. ~7j. 
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, Bu(tr and Fagiltl'l two foreign reformerS:! theft buri.cd" 
M'ere cited. in the tNe (pirit of the (2nOIl ia,w, to appea.r 
and defend tb mfel\le$ • and after three (itltion,,, the dC'2d 
podies not riling to (pealt for d~ernrclt'cs, and nODC (omiDg 
to plead for them, for fear, as bij/Hp BNnut obferves, o( . . ' ~ bdng fent after th.cm, the vifitors proceeded a partt. 
They examined witndTc:s concerning the herdics they hau 
taught, and adjud~ed thlm obfiin:ue heretics. ordered 
their bodics to tJ.1tc:1l out of their gravr:s,:md to be. de· 
livered over to the: fc(~ .tmt. A writ i!Tued out o( 
chancery for the cution. of this (cotCIlCC,. their bodiC:i 
~re taken up, and, being carriC'd, in COBi.ltst were tied to 

the: ftakes, with many of their books and heretical writings, 
and all burnt together' ~ 

THl! ~ecifions of courts in the reigns of Edwl\ni VI. :lOd 
gu~n Mary, are to be: found in DJtT, who reporlS aU 
through thefe twO reigns; as alfo do 11mlll and Dulifln. 
Some few <:afes arC Ola found in the coUeaors Jtniinl 
:md X,ilwI1J; fome;n MlJ(}rl; anJ a few. bur rhofe very 
important, in PlftlJ:Jm. There are fome cw or thel'c 
1wo reignl in umarJ) and (orne, towards tb: l:.mer end 
~fPhil ip :mu. Mary, in Owm. 

STAUNfOl.Da1 Pltastf(bt Crvum W1I1 the firft work 
which treated . he fubjcct of criminal law proldTedly, and 
in d~t2il. This book ii written in- ... tetlch: the method 

en A r. 
XXXllt 

'-- - ' E.'OW. VL 
PUILJP 

M A 1} Y. 

--'. 
of it il pufpicuou$; :md the matter difpOkd with jearni~g 
and -:aCCUt2Cy. The a~l~ is um:ommon1y (uU in his qu~ 
!Olt1oo!t; tbe flaMes. crt- °gell(r;JjIy giYe.1t at ie~th ; and, & 

.whole pages- arc . ·equendy tranfcribed fr~ . llrall'n. 
Notwirhllallding'4e :alteratiQI1$ we have feen the crjminal 

• • 

l;.w ~nder&o r~nc~.freign of Henry ill. yet Staunforde ~ 
has ventured perpetually to ucur to thi5 ancient ';ri er IJ 
3iI !utbotity, anctbu condefcendcd to tau. frolU Ilm ~ 
c.omplc.te chapters. This is in 'gtnd 4one.'With NCCe!s 

I and pr,¥ielj; Ihougb2lOmctim!s- bt, au~. {ailed, 
" 00. • • , 

• • • 
• 

• • 
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him; as, among other infian,c:e!, lIIay be: obftr\'c:d of I 
BraEton'lj definition of larceny, whkh, as we before 01.1-­
(erved, was not b.w at the time St3uilfurde ",rote.' 

I S" the account which thi,.. writer gives of crimcs, hi .. ' 
method is tD ~gin by fiating what tillf ww: in Brat/i 'i's • 
time, and then to add the (ubfcqucnt decitions which hid 
affe8ed the old law : at other VIllCS he euti n~ly relit. on 
hi5 f.lvOtlrite author. Tbl, ill done VI a compendious ~'lIy, 
without enlarging much 011 any PtrtSof .oe fubjdl:. Oil 
the wbole, he (tems to :lim 'at notbing ,more: than <ligelling 
in a clear manner wh:u could be coll('a~ from other.; , 

As SuunforJe has the praife of being our c:arlitll write: r 
on plea$ of the: crown; ro has hi" Int'ri t been 2cknow. 
ledged by thofe wbo h:m: (ollo,""ed him in the fattV' wwlt ; 
they having, in general, adhered 10 the arranlttmeut and 
di.jlions of hi' worle. He div ides his fubjc8, as f .. lling: 
uudtr throe: conflderation~: firQ, of, crimel i next, of the 
method of bring\llg dc:liuqucnu to jufii~c; and lamy, of 
tri; ls :md punifhmcllI . ' I 'he fl:ver:a/ titles into which thcEe 
are fubdividw, have furnifru:u the heads of every book 
which has bt::en writ~n finct his lime, on the f;jme fub­
jc'a, This treatise- i6 not v<lluminou,; =WId "~len the quo­
tltions OUt of Bratloll, a:-cd the ~atutes, are wen (rdlU 

it, the book is t1inl inifl,led Ino rc than half, • 
\ V I cannot bul, f«1 2. fccru ple:Lfure when we find an 

author, to whom we: have: before ~en' .nckr fucb obliga­
tions, in repute win) a judge of ClYincnCl: al'td learning 

• upon pOin~ f1f ~odc rn prJeticc: , Al'ter the bpfe of three 
centuries, .J\. W ;l$ hardly II) be: expeCk4'that we lhould be. 
t".:.IIed, up:m to reflew our,.cquaummce ",ii.h BraCton; and 

St;umfoqle i. illtitlcd (oour ackU()~ ~t:n. fot the Mong 
tell in'¥)nJ he hM siven in lau:rtimdi I() the illtrinflc m~rit 
of litis f .. lttcr, nf thej-nglilll bw. Braa~ kems 10 bave 
h\'rn a grMt 2uthilrilY witb Stllu.l'erdt ; for it appn.rs from ·_\'-t 0.. ' '1' 
me report~ tlbt he ve~ltured 10 C'~ and ~rg~e fr,?m him 

" \l~.n.tM!bf:j)ch, at a p;tlIe when it )":lJ the f.thion ~o COll-
I • VIIl. ;\011, 31 ' . 

lide; 

• 
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• lider Bnaon and Gbnvillc not -as :luthors in our law, but 
.. t. be quoted, if at ali, only (or Ofllament in difcolJl'fe'; 

:1.00. for coMon:II~Y and order, where they agr«d with 

• 

• 

Detter authorities'. . • 
• THII' ptefs was thot idle during thefe two reigns, but 

produced fevenl ... orb of ufe to the pra8.Hing bwyer. 
William R .. ntU publilhed. in 1559. a colleCliol1, in En. 
!!ilii£, of the futule. now in (orce, (rom M(Jlntl eMrt. 
to the 4th and ;-th of Rhilip.and Mary ", In )553. there 
came 1II,It an abrid~ment\ of (he book: of :lOire,", 

THOMA$ BU.THEUT, who hada patent of the office 

o( king" printer for life, died in ' SH. After this, ill 
7 Ed. ~I. there is 'Cfmc! a fpc.'Ciai licence to Richard 
T2Util. (or Tottel, whore name like many others of this 
time was variouny (pdt" tor hIm and his allig"' to print for 
(even y~1'1 aU manner of books of the IcmpoNl law, 
caileJ the commol' 1;14', fo as the copics wt:r.: allowed 
and jutlgeil proper to be printtd by one of the jufiices, or 
twO (erjeJIllS, or thrtt apprentices or the law, one . of 
whom was to be a reader in court j and no olle was 10 
print what bt hau firA: primed, under pain of forfeiture 
of fuch bof,b. A Iicel)(c ror 'the (an)c term was alfo • • grantN him in t and 3 of ['h, anti Ma,; and in fEl iz. 

he had a fin«lar licence for his Hfi'. By T,?llc~ and by 
other printers, in there two reigns, rnoft of the books 
primed in lhe reii" " Henry. VIII. " 'ere Rprinted. 'but 
fucb different editioltl> ... ould be too tedious to enumerate • . - ' . . . . 

• PIo9.·""'H7' 15'. " acIIh(wiA_bw, ~"'. ' rl~f ...... 
'Such if lh. rrr- ill whOd! lIIa,(CU'o'ft'lh;oIlhe r ...... I!oot.bw:I 

S""""'~I ~ Colli ... ;ClIffS' Ibna. ,ivnl him 110 w_ fur 111 .. _. 
kl-. in 'In. II'XII_II 41 $,...,.,..( R.--~, TI.. ruokn 0( 

• ',./0, IwJ Z&r.wrilie '1Ih III A"""~mtllU III ..... ~ IIIfILu, 
f.IIubeI.h. hcta. jlOll;-...... ,,"filll.he re-pIIIIMJ. ~ lIrfaoft 
f"llhefe a(MitIII wriwn I'II'Chl M willi ""'" r-r. lllfh authorilf. 
n'!tlifc, ..... lI&ijvft _ (he lu.."j • ;" "'''''-\111111.''1;4- • 
Me I" .. /lt1Oll11'h1d fO ~ f'utw_ • JlioL'lo. 
bell ,nb'ln "'. INt iI 00'1')",..1 ""'it;. Jwij"'ft. h. t,p. 
..,. ,,.,. _1Iul<I (00It ia H H,"~ VI. A_ii. ft., 
~ ¥rattoq " .... ,., IUtft... • • • . ~ • • • Th' • 

• 
• 
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C H A r. The editions, hoVr'tvc:r, Qf ruch boQklI as h~ neyer before 
apt •• '-----' r~hed the prefs, arc wonhy of no~icc. Among ,lIe,,-

lDW. VI. are the followinz-: In J555, was prilltcd bJ Totted, a 
'~1!:1: ~ book- intitIed, Anm R,C;S /limiti Jrptimij containing 

fome ycar.books of that king; rt'rpea;ng which. he .in­
form~ us, that the Brlt and fceond wer. from a new colla­
tion.l and that the- Joth, 1Jtr, 13th, .16th, :lnd 'loth~ 
had nevc:r before been pubJifhed", Svrne time about 1~531 
was printed a tfaa of fir J~hn fortcrcwe with the fol. 
lowing title, De p~lilira AdllfilliJlrationl t: Llgibt;,j ei'lli-

• 

, . 

, 

mil, flt;Ttntij[vni Rtilli Ang/llt! C1mmllltar;lIs·. 
IN this age.of reformation, an act was patrcd through 

the hauft: of c.qmmons in J54g, for making follfe confi-
9crabJe 3I.t.erations in the proccfs at the common laX' ; but 
it was thrown out in the houfeof lords. A long di(cour(c 
on this topic of rdorming the ... 'Ommon law was written 
abollt this timtc, which bijhDp BJlrnel (ay' htc h~ fcen. It 
j, thtrecomplained, tbu the law of Engl:md was a barba_ 

rous kind of' Ilndy, find did mt /lod IlUn illt. {/ fi,," fort if 
(rt"-,,i"l; which made common-lawyers (0 unfit for nego. 
tiatil'lg!oreign affiain:. It was therefore propored by this 
"lIthor, that the common and llatute law thouhl be digeft_ 
~d into a body under titlei and Iftads, ~d put into gC'Od 
Latin, in imitation of the Roman Jaws"; a PrtJpoCaJ whjeh~ 
it fhould f«rn, .... ':1.5 lei" nccdfary now than it ever had 
been, as F;tzhtr't~t ' .. and RdJMi's wofks were new, and • t1ad OLt lean made a g,e:tt nep lOWi:"'ll.6 a complete digdi. 
'ne whim of .. imltlting the~ Roinart ~aw fo clofdy as to 
:mOpl itl I~age, was taken II~ and elftcut~d by a writer ~ 

~ ""fter_timn ~ , the fuccers of which pcMormance is a 
mOfe deciuve anfwer to the :lbovt.q!\ tlbn mlony 

,arll:umcllu of expedience and pr.opricty. 
• t".. ' .. f 

• 'tYro AMiq.' i-o'1 ' r> .. 
! Ib>d. 54 
• :aloin!, ~t , 

C 

. . \ 
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e llA'. .As order was nulde in the ~fety of the Inner Tem-

• • pte, in 3 and 4- Ph, and Ma. tbat t~'lCeforth no :lltorner, 
or commoT\ foli ci .ir, fbo1,lld be 2dmitted into tbllt hallfe 

XlWl. 
~ 
hU\\'. VI. 

• 
withollt the arrent :uuJ :lgr ot of [!)toir parliamcnt', 

TH E. grievancc: .. of long bc::r.rds was not ytt~m(n'ed. 
\\11 find an order. w:u; m:tdc in the Inner , 'cmllic, tbat 
no fellow of that houre lhould wnt his baud above chrte 
we growth, upen ITolin" of forfeiring t~nly Ihillings ", 
I n the Middle ;temp le, an order Wai made in "" :lind S 
Ph. ~nd Ma. "that nonc· of ~at fociety ih()Utd wear great 
brec:ch~s in their h~(e, made after the Du tch, Spluiih, 0( 

Almain (albion, or lawn upon their C3ps, or cut doublets, 
on pain. of forfeiting; 35 ... d.: for the fecond ofttncc, the 
ofrender was to be ex w. 

ho: 3 -and 4 Ph. 2ml Ma. an order w:ts mnde by the (ocicty 
of Lincoln', Inn, that thcnelform nolle lhould be admjt~ 
led into th:lt houfe, who .h:ld not b«:n of an jnn of cll.II~ · 

eery IxfolT. for I hlfp~cc- of ohc year. unlcfs he paid fdrl), 
Ihillings at admit tAnce'. In J and:1 Ph. and Ma. :I. &m" 
tfemsn of Lincoln's Inn Yt';ll fined fi"e groat, by a (ped.1 
order, forgoing in bi, iludy-town in Chc-apfidl!' on a Sun­
day about ttll o'dod: in the forenoon, and in Wefrminfttt .. 
bill), in thetefln~me, ifl lht- fortlloon', 

J ~ 3 lnde4 Ph, ;nd Ma. the follo ... ing orders wtre 
.greed upan to be obfcrved ill aIr-the rOut inns of court. 
That none of the companion!!, except )alights 'Qr 
bcnchC'rf, {bould wt'V ~ their deublet!, or heft, :IIlY 
light coloW's, excep.llfc-ar}et ¥id crimfoll; Mr wear any· 

- .upper velvet up, dt any' (carf, or wings in t»iir go",:ns, 
whitt jerldlls, b~~ins, or vdvet ihon, double cu/J1 on 
thci, !hira, wa~ br ribbon5 on their aps, on pain 
of forfeiting 3s. ;1-d. and for the fecond ofl'c:nce, oJ YP"'­
(jot No attol'tiey '"' to be admitted into lIby o~ the 
bowC'5: and in aU admiffioM t~cacc:fgrl49ard th-.li, condition 

• . ~ g~'" ~ . 
, Du;./. Orre. '4" ~ IIt..l • .J41. • Iltl4. 141. I 111.:4. 1.0- 0 
- , . ' 0 1;). 
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w::I5 to be implied: tbat if he who was admitted pra£Hfed 
att,rntyjhip he o"ould be .'pji !aO,di{inHled, and have liberty .. . 
to repair to the inn of chancery (rom +nce he came, or 
to any olle of them, if he were 9f none bc~e. It was 
required., that none of th~ companies 0(, ruch houCes 
(bould we,&!' their fttuJy.gowns into Ih~ cit)' any ' fur(,lfr .. 

than flltt.brid,t, or H~fb,rn_brjdgt; nor mi:;ht they wear 
them as far :lS the SfNlll, upon: like p;ail1$;L$ thofe ,be­
forementionecl. None of the faid I!Ompanions, when in 
commons, might wear Spanup. dc:aks, t:.orsl and buck.-
ler, or n .pier, or gowns and hats, or Sowns girde4>with a 
dagger on the bad, upon the like pain. 

THE olO(lt_(':1fes in any of the houfes of court were 

not t.o contain more than twu QOint! for a,gument : 

they were '0 be brought in pl~ading, and the~ pujr/l~ 

of the bench was to recite the whole pleading. None 
of the bench w~re to argue above two points; if any 
did, th~ Ruder WilS to rrmollfi.:""1i! with him, :lnd 
corr~a it in future. Every reader of a court of chan­

cer)' was to give the fame ord~rs about app:ud, we-aponS; 
and RUdy-gowns, to his hQu(e of chancery. Among the 
S'iune re£Ul:nions it was ordained, that none of ~c (:lid com­
pnions, under the clecrte of a ~bt, bctng in commOlU", 
fhoWd "-'elrany beard above three weeks growth, on pilin 
of. forfeiting fOM)' 'hillings, and dO\l.hle ttfe (um every 
v.~k after monitiOil t . • • 

• ~ 0.1, . lCo • 
• • •• . . • ~ 
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