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H4 I ~ 0 .. 'I' 0 F l' HE , 

....,...I - W_ ~tin& "'" ,P"'I~ 
rucb wnla'l dralmftrlSliQ& their enqllities, the 
hi(lorian anay be, ~ to carry hiu';ews • 1fttIo. r!!i 
Conlideriq thecccldiaftia1cowts alcm~ in 
miniftratid'a tA juftice equany with du: tdlpora1. be will 

.. efteem the law 0( each to con{\itute only difF'ertnt parts o£ 
the B,,:lijh LIIW. and ro ilcmand a proportioned Ibare of. 
bis attentidn. The progrefs of our ha"ftoric;al ClalJUi.y 
m;k1I it ... ~cy to t\un our tliougba 1rtiIi IDItp 
eartleftnc& lothi. put of our fuhjeEl . We are Ipproachittg 
the reign fA Henry vtlI. in which many parliamentary 
regulations- were nUde for reforming our e«~ClI 
polity, and 'ludlions of • feriOUI nature with regucl to 
the proceedings. o~ ... thc c:leri~ courts were brought for
ward and difcUiIQ with grcat heat during tbAt reign. 
and thore which imlllediatelf fueceeded it. It wouldth<~:1 
forc be proper, conformably with the method wbkh 
bilhcrro been purfued, not Ie) catty 0iQ the feader to to 
pon2nt. crifis in the hiftory at" our ceder •• t 
withO\lt prtvioufty poffcffing him or ruch k.tJing cin,""" 
{bncc'; in the ronn and condu...IC\ of' that judlt2turt, as will 
enable him cardy 10 appremnd me eKeEl of (uch :alterations, 
ana the (rope orfudt contrdit'trfies. 

TKI! preknt '(<<OIS more particularly markalas the 

riod for enlar!i.ng on this branchol('OU;~'I:::i,'Y"~~~:!:~ 
VC3.rasw:& 0& our (amous C2DOPill: L 
doubu m~ hidltno have exiAc4 cUllctroiQ&. the ~."."~ 
tllhc jw ifprudl:~e wbich prcvaiaal ia \be clerical ''''\''0,1 
the)' fccm all rcmo¥ed by tbe works. oJ ... auCbar .. 
Ibc Prl1liRci./I, aod the GloP ~ it., .. DOt 

• view of {udt CORftituU~Dl as wert ~ ~ 
4olD, with the iate~ QQ them b.7 
meed proai= ODd jud",. b-::~~ 
the arjaclc: to whicb I«ouri: '. . 

• 
"'1' C~QD$ were clIO&illle. or 
of ,...i.,1 """"Ia... .~ _ ~ , . , .. 



.... ";po of H-r VI. and Ed...... :";~;ti i~~~~~;"1dl-1'~7~' j_;;"'~=~~W~d~ft;ieal '* CllAr . Jaftad th~~fure of dwell
m::1efiaA-i. 

fought ..... "ft in the former partI tA this Hillary, we Ihall 
DDW'" the borden, and explore this obfcure rtgion of 
""ChhdJtrrif~ . 

• T ~ WIt proCeMl to enmioe tM nattare and extan: 
1/1 our IIItiouI ecxleftafticallaw, it will be pr<¥t tp cab 
.'-t view of the canIm law, whkb Will me original 

.ooaor. copitd in "try i~t they mIdc in 
r ...... and prKtice of their cavtII. The underlbnd:ing 
., ~ appean .. be the bdl inttoduClioD SO a 

own. 
in imitation of d.e Jl,om&n laVlfers, and 

dia..., divlclcd the canonla ... into 
Ie"... .. ri&hCt of perfons and of thingt, the 

~"'''''i in d\'a '-ia, and the pro(ecution of oriIl1CII. 

ri~ oi peiWt., albc)l prefc;nted thcmfelves to the 01 Itt. '-I 
ofa~-.re caoI'wcd to their derical ehU'K._ bw. 
~ fua£lion. TM d&a~ rank, and privikges of all 

t'P""",,1rcq the pope and biOwpi down to titmc in the r:::::-: &taations in the ch.!cb, conA:iulted thi, 
r. dill canoftical jurifpNdcnce. Without enteJ"ing rio"'''''. iMo th~1 enquiry, we may conknt ourftlYe' 

... ~ ~ment of tbe gradation of ptrfou5 who 
tJetiul fb~ and who having bun memionN 
ia'lblf COIIrfe of d,is wo,k, outht II) bO' better 

tRy have yM hmI. Tbe wbole people 
I.vidrd aDd ec:cleJiaft,(:u 

..;, f'jod;YjrJ~,d.rks as follows: Into 

i5E:=. ":'i~~,;:::~,,":hO ~ .. cre ;" !",,.ir • 
. ~ ;11 //Uri!. Thole 

4i,ided IS wne ;11 lIfti.,., 
__ '~ tad thoC ... ;n it/trieri : in the rormn . . .. 

.... 'd i were , , . 
, 

• • 

• • 
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R 1 S T 0 I. '( JJ. F ' T H E , 
CIlAP.OJ" pendt irtretdia:, collate, inAilUtt:, COQ6rm. eleCt. prdieof, 
t :"l!ar v; .• vilit, correa, piniOJ.. difpemc, and rbc li~. Tbe# j 

&Ow •• y. rifwaion Wa5 not ~err¥d ill delegated o~ but ordi"""'1 

, , 

, 

;md the (ame 1! that. of the biShOp; {o tJaat an appea1 djc:l 
not lie from the G!otence of the vicar re the bilhop, bul tp 

file ;ttcqbHhop; ~o· from the archdeacon, and Other infe
rior prcl:ues. the appeal Wjl6 to the bilbop, This, ho~'_ 
~vcr, was FD be under/toOO of IffitiflU ,riltlip:J, who wetj: 

conftiuued by tbe bHbop in his «Ourt by jl &eneral ~_ 
miffion ... o( hi. offi~; not fuch 25 were appointed f(J( Co~ 
part of ~ Jioufc, who were calltd fl,.Il/lIi. Tbefe brur 
Iu4 a di~re .. tjurifdiruon from that of " e \)illiop. and an 

,;appeal lay from them to the bi(bop~s confiAory. Ie was;a 

rule, that a vicar could not (ubllitute another vipr in bis 

place " 
HA.Ynle. (aid thus m~ch on the "inn appoin\e:By bi

{bops,. W8lhOuJJ add .. word refpeffing tbofe whorea1t1td 
';l vic:arial authority from the pope: tbefe were allc.d'la .. 
gates, Jlnd wcre dt~ /'ltl'; a Ioftrt. "ziti mijp, or Itf"'; 
nlll;. The former werc cardinals takep, as it were.. f(pp1 
the fi4e of the pope ~d hi. {m.u, who were {ent in his 
name into dinant provinces; the (ecand were pc:OOm.(dU. 
with like authority, Qot being cardiaals i the laft wae fueb
ali had this PQ\\'cr ~ rq,foq of • ~n pri"ile&e or' 
benefice. Tbe(e vicaR carried wi~h tfm all cbe~'. 
autbDrity ~ bear ,II cau{es 31jJittJ ,,..,,,.,.;.;; but a cu. 
uin .eminence wu ti1ways attributed to tbelegau: a 14.
'tr~·. 

BUHors were !lIt'trthra ;n the hi~~,: we now 
f:Omc to thot'", Tn rhe{nferj(Jl'~ wi'ich were prtfi1teri, or 
prien,. Next to tbe~ e clerks that &-ett not ill j.-

-erri,ti" but yet were ; .;1 ~ as MIIW" "ld ft ... .",.) 
~b() wrrt: (onlctimes~ tho' m " 1y, called prieft. j for 

pridk, Ilrit5ly (~fa~, re \hofe onl", who, A. the " . • "'it~ _ ftoJ.1 0 .... 
r "". ColO, ". p' , 

• Ibid, lit J5' 

" . , 
• " • 



EN b LI S H L .... W. 7 

lInpage fl • canons, could perform the fl crific.e of the CIJ~'t. xXi': 

bodJ and blcql ' of our Lont. The deacons, confifiently. ;-l.~\'J~ 
with .origjn~ .rm'"weretoattcnd upol\.ltnuaBiathe ED'll, lV. 

biQ,opand prid in perfonniag rht diviJ\e fcrvicej "nathe 
lubdcacon was a fubordinate affiRant". Alb:r thefe fol .. 
)owed wbat--the canoailh called the uff". wi/u/, COtltain~ 
iog theft perfons who were "': i. four-tiMi,) nt( in firm'l. 
Tbefe ",e~ ord:ainod without tbe (3('ramental undion, 

• • . 

fo&d, by th: bifuop'ls benediaion, with a cer~in diftribu. 
don either 01 veaels or ¥cftrnents, and they umk'rwent 
the ,r;mI/ '1'1/_,.0, Tbe, were caUed dtbu ffolrnfftlr. 
~i"rii, un.rtl, 'I(Ort1l6, or ",,,,6i. The duty of the 
lidl was to fing; of the next, co keep the ke1' of the 
cburcb i tile ntxt, as the- name imports, were to read the 
fcriptlUcs in church, the next, lW:CQrding to the (uperfti .. 
tion-"Of t'he umcs, wtre fuppofed to drive .WIIIY evil 'pirie. 
,.; certain depreCation. Ind rolemn prayers; :md lh. l:tll: 
pfepcu-t::d the \II1'uAighrs, ,,00 rill! like. 

IT WM the ~riyill!!e of.n thefe orders, that no one 
Oaould lay yiolelU hands upon (ueh as had receh'w them, 
without incurriu~ the penalty of excommunication, which 
tQl#ld not. be fC'11lO1'ed but by the pClpC', except in the :u1i
de. of de:atb, Thor. in the lower orders were allow-td to 
c:onl;!'ad m.UdU'lMY, which ,hoCcein Ihc fupcrior orJers 
wcn!not, under pllin of being deprived of their bent.!lces. 
The grad.alion ~ which tbefe {everaJ ordl!n were ranked 
by tbc caor:-aiils, was this; a biJhop, a! priefl-, deaeon, 
r .. bdeacon. pf.drnifi, acoJyth, uorciR, reader, ofliuius; 
afu:r Ihtfe cbccanonitls placed an abbot, and a monadic,; 
for. fay the,. all mona/Hcs. if not deru. are- inferior • to cler.', "rhe.regulars, as ey wen: exempted (rpm 

cpi(copal jlri/aiCtioo.. ~rolnot favoured by the cI~ical 
cOW'llt.nd the dirl"J)fm..of'·uaice the", i and they are AIl
dirI/Jr muked by the 6anoni!h q a dillinCt w..'t of parlOn.i, 
not lntided to die privileges 0( cfe~ks . 

I 4 .... ~ ' • ' or.', JtfC;Jn, 37-
· -B '+ 

! Ibid. 3', 19' 

• NEXT 
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• 
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HII-TQ~Y Qf TflJ 

... .,.UJV. N'XT .. rjwlrip.od~~"""", 
liUiiJVt nilla p'-.d 10 ~ Ill< "Ii'" d .....",. ... rI>i"Ito 
~. Iy.. '!10<¥ Il><J diYMIcd ;"t. hi,;' .. I ... ,.,.,rNi. no for,. 

mclW.cteIG~ bc.caufc jpGi..,i""" .... ~, far" 
• • 

• 

, 

good d .... ·.lOWs. ""'" of lion ........ para!, .. 
II¥' r.~l OllIe ... ,"ftu""fu6-, ... -.. ... , ,!.,i,_, . 

'rN' ""- ..... ..- _<I> ...... "'"", 
~lpti6n) ~~ 1M ncbu#t, r""UDQ, ~or· 
.• -'- .... _ .... unEtion. /In /-_ " 
1-" ..... ~ ...... ..,.,dfajoo, ...... 
,nd.,a_ lUJ N/itH/l-. ......... ,"""", )00(. 
,,1>1& w.- tho ...,....... Q( IInogn, .""""" fiok .... 
;opI, chwd!""'" .. ~. Sad! .... (pIrttuI 
~of'COfPCI!'OI_, TI!oIioof~ ,-poooolldn4 
wen fu~ !S co'PAAcd i. jllU i ~. ~ ~ tiP! of 
1"'''''''''' ....... pI!!f- ...... f"'!.'. UN! - ..... 
...... Iy oIliod to rhc ... ~ ,...,......., ..... do 
IIOni~ ponioo; ... coofti.,... lite !'bAle pC ,..... .... 
pnonilb cqnftdued. ipritql dWap, whether COl""'. 
pI incorporcal~ ~cxt.p ~ ~ three f~bjcCb of • 
miz<d na .... bel ...... fi"tuai .... ......,.,u I II ..... 
ftrll.fruita, and ~; ,,1Ucb ...-econf'tdered u mind, 
becaufe, according fO ~ nnoDuli, ., rigbt ,., dtetD .. 
jMrl JitJ;If', whue ~ fruit,. (&da .~ .... *"pOtal. 
Uncifr ~ ti~p 01 r# t(t~ ,,,,.,.,.111, !be ~n, 
fOCk.".,d rhc ...... , ... d dtOU<b ,.. .... , ....... aood .. 
in which it coWd be... Next sa ehl,llC:h propet'ty, 
the (&nODUlI ~ the I'CIf/i.". rIni~IY1I"" and bow 
th,l'nip ...... pC ;, II!' wiJI'. 

THO _ aIieo!I ..... \,.,.....; doo ~ '" 
Jbo.......;a., _doe ~cif.~", In ....... _ 
'iIoJ w;d<o! M j..&iu. ConcOn!i",'.a;, .. W ........ . _r . . ... 

, ~. JUI c..n. ~,I. ". r...r.!rIft jw.c..1iI. t.,.. ....... . , . " , 
\ • 
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I N'G L I • H LAW. 

~tA~"~_ ,1 •• .,,.,wngJlC:ecl ~ .. ~;. 
klaill -".,...-.ul bill aoeWJIIOCICII_. to.nIt . HSliI'y 'fJ, 

aijo!lcf ...... , .... _10_, _" ........ of <QW.IY. 

uiIDII. The Cllalilb ·din.w crima into Wt ..... 
....,......... .... IiriI ud ia ... __ of Ibe Of ........ 

)4I(,iAJ la.,. Wjtbol, M, oWU~_ IIpCIn .. • 

.ar~ we OWl rake _ ewfory view of crimew., as 
d~ oa ip tbIo dui<al...,.... of puW J .. ;1'pru. ..,cc. . 

To .. bopo w;do IioaooJ', ~..". _, WI"""
nitioo. was wben aar &bini ... either ci .... or pro.iW 
fiK fpiritual dain ... or for ~ Ihill@:saoneacd co.-
,itual DPt~ at a prebend. NclO ltai' were lhe . c:rilDtl 
of J..u;fm, Sar-ur"" -1'0 bi{m, .".a.., I ...... 
bom.icidc .... b.Kb ~,di .. ided illlJD puric: __ li. ho. ~ 

IAic*, uqdw wbc they c:oa6c&Iml dao(e Glftifes 01 

~tiaiDD' dut lIad a ltIIOtncy to produce bomicick, AI 
~nu, duds, and the arc of iboorinc, all wtUtb 
were fprbid UJllicr l:c.ltfiaftica1 penalties; the crimt 0( 

_Itc:ry, jluprlltJI. incclt. rape, {amrle forn&cation, and 
(odomy; theft, ".pi"a, 01 robbery, burning, &criltgc. J;' 

Next to robbery and chefr, tbe COU\OfIiftA cbore to rauk. 
: p(li'ry, as an oKtnce.. fay tbt:y, of. .miJar nature i dM:ft 

!hI! ,n"',,, 11lfi i then /",tilrl;1I clI/u/f'I.IIia, C'ollufioq. 
A'trr ~ ~y placed ruch on were oH'cncC$ only in. 
,letb. If a c1efk indwicd hilJlfclf in the noify amufcmar: 

of hunti", i if be ftrlldc. auy one i if be (poke: ill of an, 
one. if ~ MnUnill~recJ to a pt,ron excOIUlDunicated, de
paCed, or iq,tt:rdiCkd i if a perrQD oJlic.r.d .. clerk DOC: 

winC oni.lined j if.l cleric did not obkrvc ., regular IT •• 
010 .... of "' ...... ;{,.. wa, rmi.t. d<acQOI-' ., baoI 
~I'I • rub •• 08rit or 2 priefi before a dea£:on i i( be took ' 
IDOC'C orden .... OQI at a ticu.ea or lOOk: orders by ftealcbt 
ft'1_t UGIIc:rPnc in eiamirwion of bi, qualificafions. 
,u 1lacfc wore o&enca Pllnifbable 51 the canon law. To 
there may be added .q diCoplc .... ~ l{l'I'gularitie. whlt-

., • ~ (CleVer 
• 

• I • • - • • , 



... HI'Toa:y.oF'rRE 
• 

CIIIAP. a:w. ron. eommitted b, C!ttrb in. di(cha~ fIf ~r duty 
~T 'I:' (Tbe.,..... in whidl .U canonical crima W'ft'Ie to be pro

J:I)W.IY. -...s, _ the am poiIItconliClered b, tbe-wrttenon 
die canon law. 

. , 

• , 

W I haft gi't'en thit f1Mch ~ the QIJOft 1aw in I curl'ory 
'lny for nro reAm: firft-, becaufe many-obje& of judi
Uture wblcb the canonifts claimed, made no part of the 
KcLe{,Jftic-al law in 'hi; country: (<<ondly, ~aure 
others, wbidl were admitted to \x:long to our CQurts, reo
ceiftd, notwitbftanding, foYM alter;ltion from Our ~tiOlla1 
con(\jlubOl)! or C1IftomS. \Vhat rudl alteutions we~, 
2nd what conflituted objeet. of jurndiBitfil in ourfpititual 
cOtrm, will be confidttcd in the nL'xt chapter. for the 
pre(cnt'we (b:aU be employed on a pan of the C;!.non I ....... , 
which being adopted in OUf ((tUfts with lefs refcrv~1II de_ 
mand, amore minulccOIlfiderarion than any other. Tis 
i. the count of judicial proc:eetiin!;s, whether civil or erie 
minal. 

TKIt eogni(ance of C2t1fe" or, ",. the Cl.honifts c.tlted it, 
jtldicium, was divided into ,rlftnQ'1 and IxtramlihfJ? ~ 
jUHf1M? The fonner wu, when all the folemn forms 0{ 

proceeding M:rc ob(erV~ by II libel., contcftatioo of (ait, 
and theutbcr ~P' which wilt be mentioned prefmtly. The 
extraordinary. or (umnVary, was, when thdllOlenm forms 
were difpenCed with, ana they procttded 41 '.JIti'juiiris. 
C'ith« by inquilition, denunciation. or rome other C'otlrfe 
tit ,:a"'1 as tbey termed It, apM general principles of 
equity. Another divjrion correfponcJc.ii with Inn of rtu: 
tClnpenl jlU'ifdiaion, into ,;vii and tr;"';,,,,I, • 

JUDell, in like m~r. were c~lIr.n=d.b1 the cano-. 
nifit in two ~ChtS, ordinary and ulramdinarl" or the 
f'oTmcr defcriprion were a~hbifhop5, bUbtl~ '~atts. and 
Gthu~ h,l\'inz authority fmm the pOpe. A ~ IIIJIhf 
a:IeI'dliehis jurlfdiBion iP any part of his dj~t that was 

• Ccrt JIlJ~ :I;~ ~t+ ~lfA.J .... ~la. •• . r.i1. , •• rq,"""'" 
f ~. , not 
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fOt exempt, either in penon or by another, by hearmg CHAP. XQ'f' .. 

all «dd"aaftK:al caufts, and corre&ng aU ecc1e6aftical per, HsMty ~L 
Cons wbo oWended. An arcbbiihop b~ jUljrdiClioa orir LDW. I". 
his (uiTragans, but not over the perrons widliubc dioceb 
{If his (ufFragans, untefs ill fome fpcc ial cafes that were 
nc:mpkd. An exuaordin:try judge was an orJ;"r chafen • 
,by the parties; ora .~UIQt' who rea:ived commil'&on from. 
(orne: fuperior to belt II. partic'War cauCe. A judge might 
be delegatCd by an ordinary, or by a dckgate of the pope i 
put the delegate of ;In ordinary could not dt:wgare another, 
unldi the origipal delegation tad inc1uded-F'1 c.aufes in ge_ 
,oeral. Jt was qpt oply the cognifance of a ('l1.ufe gCMrally, 
bu~ any pOJn of the proceeding that might be. dtlegated : 
thus the beginning, as the citarion, and litis '.,.t!flntil, 
migbt be tlelcpted to Ollt; the middle, containing lbe: 

tcn1'tlnder down to the definitive (cntLnct', to' anotbu i 
die de~itive (enrence and execution to l,tOther'. 

Iw conflCle:ring the nature of proctediogs ill the eccleli..., 
.Ilial court, '\Ire {b2!l. bt"gin with cj"il cauf~ lind with 
th~ ordinary jurifdi8:ion. The comrne.nc~ment of a civil 
Cuit in the ordinuy jurifdiClion, confined in the citation 

• ·o( the defend1nt, or r,us. Citations were of dift«tnt 
kinds; they were verbol or real. A verbal citation was 
either public or private. A publrc cit:.ltion was by fi"ing 
liP publicly the leucn of citation, (which too was called 
,!lilla/il ci'ati'~ Of proclaiming them by the mouth of a 
crier, or by a lwU or trumpet. A private citation. was, 
when. pcrWo W3i cited by II mclf~ger. the party, or a 
now)' at his own howe. It WI$ called • real ci.tation, if 
Jilt pcr(qn of the P!:"y was allFehended. The tit",;. 
,Ji"~, d to be m-.we ute of ollly wilqe. penon could 
nOt be PIb ... i~ ciu-d: as i(jt waJunfa{c toatttmpttocome 
tnlUm. this citatio,: 1V"oS to be aJliud if) (orne pllce near-
• lIIomicil of ,be party, (0 that. he might be rneonably 

(uppofed to have knowledge of ir. 

I Con'. JIf C. "J: to 11& , ., 
To • 

I • • • • • • 
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CILV. DIY. T. conftitutc a lep c:itltion, it ... ntCIeAry tNt • 
:.:...,: Jhoul4 be ., ..... ""'command ...... l .... by •• __ 

1lJW. IV. mor,., the inffanoe and requd! of die Mtor; wilboilt 
which no judge ("oWe! cih:: a perSOn in • prj". fuit, tho' 
he might in "public one. All paniet UICIfi.W were lOb.: 

I ~ , .tittd, unldi, indeed., thry were perfonl of digniry aDIIrank t 
I - I« Cuch ~ not to be cited, nifi w"i. ".;Ai .NIt., 

un.:kr a MaV1 penalty. ~A citation iffued not only at the 
opening of me (wt, but in dll~ various dip Or &he nue.. 
wberenr afty {#Im,;, WI' to be made 10 expedite'ie. Every 
citl,iOl\ was to contain CMain form.litie5: it 'A'U to hI.e 
the name of the judge, che'I'_" and . DI,mrun of the 
,p.\ny cited, and of him at whok fuit it iKued; lhe catlfe of 
dting, the place of judgmenr, me day and ttr",j"w, lOt 
appearing. 'The pM need only be menlioncd in caks 
.h«e ~ jud&e WZ!I • deq;n:e, Mclufe the ordinl-y's
court WlUI certaa and knowa. A cilarim wu to be m_ 
e-.. by three ,JiO., at the imernl of ten days each, or 
by OM: pctempwry edi&, containils: the-fame fpKe or 
time. ." the wee .tIilIll. .nd (~ prrempeoty time ... 
not to be fhortCncd by the judge but for {acne fpecirJ cauIt
uprdTod in &be citation. • 

Ir the put1 W'U rqularir and ""'un,. ci.t, he 08pt • 
to appear, OlMrwife beilleed not. tNt_n irrwpbr.net un. 
bwful ciQltion would be cu~ by I ""umy1 ~. 
Jjldcted .he psny', non.appnnnce would be jaitiW' i. 
DW'IY cafes: as if be had been fpofkd (1/ the chi... II' 
t}udnon. al14 wu not firft rellarN to it; if .. wu. 11m
dcrrd ~ bis adverWy j was cite. to a lIIi,hli-fr,bllDal, 
wu dtmined ~ DciuIe£"t _ or IIIICher Ji~c cnfc:: bat • fooD. 
J.II futh cmii trU ft!~. be wa\ to prcfmhli-':l( be. 
iIm: rl,1e j~. As foon u a ciLUion hal iIfifed aM .... 
~ or me ,cr.-ice ... ~I'CMGi'''' tbc ,.,t, We(df' 
.3D was c:i~ tbt':11 tbt fw t linS confickrtd in b. :as./n , 

, 
< 1. 
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IT .a.. bIppc.... cbat. aWe oace COIIIII>eftCCOI .a ... 
.:_ go off upaa an 'l- 1><,-. the partico: llililr~ 
dUa ... eitbcr by & 11ll11i,. or a Iron/alii., or by 6abmif-· 111W. IV. 
flORcoaoa.rbdnwr. Tilt lwo(ora:acr, which maypropc:rly 
bcconfidcrcd.aI jwiidal agtee:Ibcnu, were thus ddinc4 by me 
c.ancaniIb: PUlIIIfIt r.,they, i,illltrporllltl/'lul'1I111"uas 
ftrift,mi, tlt4foct la, It:i'lIl II< ... illtl c.".,.~tQ jinttlftill. 

Y"r.-IM/i. is defined, 'Ii idill" litis illltrt., Iflfi fin.jt~ 
Itli,.. tIM. ",/ mil;;;, ntIVUIt. lilly;, -, From the terms 
flntmti. aud iltifo, as wen as hom the occafioQ on which 
the canonifts mentioQ 1hdC: two agrecmtn~ Ute1 mwt. be 
coafldcred as hal itlg. I«t of judicio1llanCtC?fI i and tbey 
ucdy bring to the rwkr', mind tile account we have 
given of. line, in the earl, paru. ctf our Hiaory". A fub-
miJIion to atbitraJOfl wu IlIlOtMr .&1 of compromifin& 
cbe fl,hjcCl of a C"it: while an arbitlaUan w:aI depencli,.. 
Ibc"j.nMiiaioa of the jlldge was held CO Ite fWpendcN'. 

Ir die parUaf>OUidnoc: agrltC-co compromilC tbe matter in
~ of thefe thI'lC war-, ebey mull ldOtt to the judg,.m; 
81' &be court i in order to which it was ufual, 6rft to appoillt 
a ,TWW'4I1r, or ".n,,~ who was toad. uauonloCJthroligh 

• ~ fuit. Wbether the:. appcar.ulce \NI by proaor or in 
. pcriOP, the next fb:p .... for the ~inall( co 't&tc 

hi aaa.Ii: o£ aaion. ill Cummary AKtes .. aDd lOme otheti, 
chis mi&bt he doGe vi"ii wu, w~ any writing, either 
br cbc advoc:ace"-' in pcOOl t- but ill other ClWfe5 it w;a 

to be Uooc ill wfiring, wbich WM called 1"1",/,,41. A libel nle,i\)ll. 

ill gill ca. was dlher flt;VII,:i,ltliliJ, or Jnfil41ilIQrill'; 
... criaUqIl ,am, Qwtjatm'''f, or fltffi"..,.illlil. In Ih~ 
luIcr ca(cI. a libel w.u co contain We da.y and year t the , 
...... and "l"'lSm IJ( Inc ac4'uh ud KCuW and .,. * j. * cri .. , the: IUn¢ when.. jJ. wu comm'=~ 
..... wilb. the iJ(;riIJit-. which willbt expLaiMd here-

......... e:. .• S .. ;11' £lr.lr0ll FlflfS. 
·"'W. __ wol. L '... ThIJ 'ct'Y. / UI Con. 1$7. A M ... 

_ ' ~ rile Clri/ ... (r..- .. iiftoan CQ art>\(ntQfJ " t<l11c.I '" 
...... QlMlllIlb cook II). .. O'gnoQjfts,..,....JI-;~ __ 
........ ..,Mr.~J( ... ""oN~M. ~ 

• afl~r . 

• 

. -----------------,~--~.~.~ 
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.... XXIV. after. A conventional libt:l, in like manner, wu t6 ~ 

~ pin the nama of the parries, of the judge, and of the thing 
.IlJ'\\', IV. in queftion, with the qu~lity of the acliolq tbou,h it ...... 

not indifpenCabl, MCelTary thll! ihe name of the ICtion 
fhouJd be mentioned. The llbel Ihould be tenderM by 
the fla" hom to the judge and the ,.,uJ.. If the rtlll 
made any anfwtf, or deni~ .. p:.rt, or the wbole, this 
cQnflituted I. litis wrlljltltt,. 

PU.NA" the rtlll would r.amer chuft to m!'ct the aO". • 
in fome other way; for if he had any demand upon Wm, 
be might ru.nfJ,,,irl, as they cR1lcd it, that is, make a 
erofs demand cpon him r. A rl(''''lUlti~was proper or 
improper: the former was fuch as WIl$ infl-ituted at the 
beginning of the original cau{e, and went on ptlr; paffN 
with it; the laner was fuch:l.5 w:lS made at any time be
f()lc me-C'oncJufion of the caufC', A rtc,II1J,,,d, 'II'I,s· aJ_ 
wi.,. to be before the fame judge as the (,,,wlfti,, wbtther 
be was an ordinary Of del~g;llt~ j but not be(~ an arbitra. 
tor, nor a judge of appesl: it- miglft be hotB in all caufet, 
ucept criminal, thoft: of {poliation, and (ame kw others: 
The matttr of the rt(,rwtllt;, war to be put into a libel 
bdOre the /iti, tfllttjltt';8, or immediately aftef, and th$;n' r 
would ~o on with the otigin:l.l. (ttit! indted thty were 
conftde'red u one fuit olfly:. lOr they had the fame parrie, 
200 judge: Ihere \\'U to be one ftnlencc ~ and if an.".. 
pe:ll W:LS prohibitrd in the fiift. it was prohibited in die 
recond alfc·, 

t.,,~ r .. rl)./i., WHaN rite prqJU2lory puts of me .etion ~ gone 

, 
t , 

through, then followed the litis ""'tfl4,t,, whidl die uno
niRs called ipfi.s j.Jic~i..lri"n";um.rl [rmJII1If,,,ttJ1If. It 
was truly the found:ation of me jud~nt j fur -till mat hap
pehed, rhere could be no eumination of witneH"u, nor 
deli.nirive fcntence; and the wb~c(s, of eourl'e, .,.., 

, 
'C-.v.J~c..., I!"ke, ~ 
• RK_.,i. iI: oIofmed .,. rhe 
~ tQ be _,~ .. ,.,.,;. __ 

, 
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at a ihnd. The liti. m"!f1ot;, at. from the coaAit9 be.. CRAP. ltDf'. 
t'« n the inttnticm of tbe 1I11,r, exhibited in his Ji~l, Hr:NG~ 
aDd We anfwer of che rillS, which ougbr always to be · EDW. IV. 
calcuhted to COOleR: the ' matter there ruggeJttd. If the 
rllll in his amwer made a plaiu narration of a (aC, not 
accompanied with a denial, tb«e Will no liti, ""t!lim;,. 
A lilis "'It!llati, was regularly nec:e(lary ill every caulC 
that wu condu8ed in the ordWwy pracers, and not 4' 
plan" witboutthc hlufe and foJClIUlity ofjudgmCllt. The 

"eWell of the litis cQnttj1cJi. was. various: it ~rpctuatcd 
the jurifdiClion of the judge, ami the a8:ioof1 if temponary; 
no iunov.ulon could be made to the prejudice of either 
litigant; it pre:euu:u a prcfcriplion runni~g; it made 
the matler ill qutftion litigious j and the 1I1111r couJd not 

alter his libel', 

NaTWITHSTMlDIN-O what has j uft been (aid, there 
wue (ome caCes in w~i<;b witnelfts miaht be examint:d 
e\'cn before tb& Jitis "nlt/hui,. Th us, ir there Wit any 
apprchen60n thiJ a witnt;~ might die, or be long .bfen~ 
W judge, whother ordinary 01 delegate.., migh t admit him to 
beex:tmincd j and thi' was done l?oth in ci-..il and criminal 
awes: in the lalta, il \\'1$ nOI allowed in the abfcnce 

• or the other patty j i ll the former, it was, if there was 

any d.aagcr ill the delay; ir DOl, thI: advene ~rty {bowd 
b~ ciled to ftc &he w'imelIn (worn, aocl to Il:nder interro~ 
C'"ariel. WiU\c might be examil)ell tbus premature
ly in the fo.llowing oks; if it was a quell-ion mer~y 

fpiriwal. aocI Lovehing DO beneJit to Illy private perfoo, 
as We crime 9l htrefy. if thc public:: fafety was cndangered ) 
if"~ ~ Gf tbt chu.rc:h was cOOC#rned j in a caufe of de
nwactarion CIf« appeal ;' if the appc4ee was c:ontun:aa.c:ious. 
iG a lmuitlKlai,al au{e, if the od¥r party wu malicioulJ, 
~; in a cafe of dl~dation or purgation; whereve,. 
any 11m!: wu to be cb.e IX .foi. jf.iHis in rebcioa to 8Il • • • 

, aw.d_C.· '.s. It', ." . • . , . 
• 

, 

• 

• 

• • 
• 
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....... XXI'. aBioa. u concerning ... aI foi!, ud m all c:at' 
~. where the p1OC'Hding was .6mple, and u Jlmu • 

. tv. • WJTIU .... might be produced in thi. matmer both 
by the: 118#r and r l lll, though uiwWt clHl'ennt con6dera .. 
cions, Tat .O,r might eumine if they ftre old or in
firm, aDd be wat DOC at liberty to briag bit ailion jufi: at 
that time, as where • debe: .. dill: OD • coodi&ioa nor 
yet broken. The judp'" to decide u to 1M •• in .. 
Ihmity, 01' abCene«: ohhe witndTCI. When .. witae:Sa 
,",rt (0 l'tC'eived. the ailw was to brine: bi,.aioa within 
a year from the time a' .1Uch be .... as intidcd to an .aton, 
Of at leaJ\ deoouncc to the "'11' the 'CWipt 01 the wit_ 
nc;jk,. A rtllI, without any fucgdion 01., infirmity, 
or ab(ence, might indi6'ermdy prodac:c any witnrircs. 
prowided he W I around of exception, which, thouah DOC 
fuflicicI11 to found an atlion, might 1M: enouch to lie eha 
aCiion be apprthcadcd. \Vi_ere. exam.LaaI ia Chit 
way were to be prod~d before tbt: j~ wio WI' 

comperrnt to the prindpd caWe i u.c ..... pan,. III wu 
!"efore (aid, lhould be aced. walc& the fpocdy'" oJ tba 
\\ itnefs ..... as apprehended, an.hhen it milht be, not oal, 
in the abfencc of the ocbcr plrt)', ba, lIc:fore a judge who 

• 

- . 
"~01$ not competent to hC'2t the priDtipal. cuM·, 

MTIk cbe c:ontdlltion of Cuit, dtcro weft _raJ 
fif:ps to be taken bdOre the defi.niave ...... cauW ...... 
Thc:{c ma:y be confacMred • of tbrcc a.. ~ irt," p... 
111mt1l'm lIll"",.itlt l fec:oeIDy, the Ii'-tidnj thinly, .. 
proce& agaiuA: m. MU. Tile ~ ~ ___ ., GI' 

oem of catvmny, .. taken by kIb die ,... 1iIipat. 
who .... ,..a; • .ty ........... die "f"'> - ........... 
.... a..w be c:anMd ..... &11 .... .... }tII, for rM 
...... of jYftice, anti with _ a.licioul tWip •• n. j.Ip 
could nat i."pure tIM ............ ..u. 01 .. ... ,...y .... a-w ..................... .... 

• 
• an.,.e& ~", .,.. ,,.,. 

• '. ,,&It i 



ENG LIS H LAW. J, , 
ffltll j (dr the 08,1' would I{)Ce his aa;oo, the rllU the CHAP.XXJV. 
tlling in qudlion, liS if he had confelred the demand. AlIo 'UK"'NRy \:';. 
litigants were liable to ~lce thi, oath, .md they might tate ED\V. 1\', 

it memfelves, or by their prottors j but II proctor to take 
this oath Ibould hue a (pee;.' wamlnt, and thell he mighc 
(wea.r, ti the c:lnonirl, exprefICd it, ,.", in tmi",,,,,, "'mini 
f"."'!"."" It was to be: Ukl!n in all caures where tny 
proof wu to be made, whether· in a criminal or civil fuit. 
Betides (wearing to the jufiitt of their !;Iure, they were 
aleo to (wear that they had not' given, nor would give, any 
thin~ to lite judges or others, except Ill! honorary re..-
wards to tht IId'l/ICates, and the like lawful prefents j and 
alfo that they would not require any prouf which they did 
Jlot think. ab(oJutcly n«etrary *, 

TaE rlila:i"m, or aUowances of time: for the pe.rfor- Dil"ri_,. 

lTt.tJlCe,of any judicial aa, were termed either hill/ilor 
"r6itrari .. , the former being: fuch as were afctrtained by 
law; th~ IanOf' being dependent on the pleafure of the 
judge. who madt them ' onger or lhorter according to the 
lIatu!'¢' of the cafe, and the circumRances of the parties. 
Thefe latter diluions were to be given by ,he judge fitting 

• on !}te bcnch, in the pre{ence of both parties; to the for
mer tbe: panin \vere intitled of coone, tho' they might be 
qualified brlbe ducretion of thejucte. The u{uai acta .. 
flont on which one or ocher of them were allowed j "liS 
for producing wrtnc.RCI, {Of proving inllrumenu, for 'pur
gation. fur cume(huion of ruit-, :and the like'. 

SOME other circumllance. were confidered as {pecies of 
. dibli<tnl. Among thefe wert l'r;~J 01 ruth dayt as were ' 
always nempc: from juiici.al procesdings of every kind. 
:md the ".,1. j,",;rimlln., by which the due cowtfc of heating 
eat'n ('aufe w prefcribcd. Thus a principal caufe wu 
to be he&rd before 09C' dw wu only incidental to it; a 
crir?w c:auk 'lUI to be heard bf;fon: a civil one - , A 

• 

• Cont. J05 c... '"' l Oco. , 
VOl.. IV. It 

• 
' ...... 10 1 • • · C 
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~P. XXIV. plultn;,;" as they called it, might be rttkoned mi. 
, - . - I {he di!Qti.ner.' this was when the ntl,r demanded more 
HJ.~~.\~~ than he was by law intiiled to; in which cafe be loll his 

a8ion, and p~id lingle, double, or treble cofts, accordin, 
to the nature of the accrs in the demand . , 

o ONE inftance of the wJ, j"dhi,Y'II'" was, when a 't';~ 
tory (or, as we ibould fay in Englifh, 2l\ aetionupon the 
right) and a polTelTory au"re concurred. Thus the 00". 

going on in a pttitl" w.y, and me rt. ' complaining. pn. 
haps, of a fpoliation, made a croCi demand ~ a pofJellOry 
nature, whether of the (arne thing, or of (ome other. If 
it was of the rime thing, the polfdTory quefHon was firft: 
to be determined; and dIal upon the right, though lirA: 
hmught, was to be rufpended . .if it was for a different 
Ihing, there was !\ difiinaion; for the poIfelTory demand 
tni&ht bi: made either by way of reconvention, by way of 
"dian, or by wily uf cX«ption: if in the fidl. then the 
two q~lliolls ..... ent on together, and there was only one 
li.:nlence, as was ob(erved before": if irfthe fecood way • 
• hen the potrtfrot y quellion was firlt: to be determined" 
whetber the perton fpoiled WlS rued dvill)'or~rimin:Jly by 
the "ll". for it "''a, a rule, h.nllt lll {Inti qm.itt tjI r:tJIi." 

.. t lJUtdlll: jf in the lUlU way, theuccption of f!'Oliation waf 
tobe lim decided, and'then that upon the.right. Theper. 
kill who fued for the ri~t ..... u at liberty" beJou the COD
dulion of the CllUre, to rue for the. pofieffion. though not 
'2fn:r, unlcfs for (ome fpcc: i;).\ C2ufc. I f a perron (uai 11. 

once both for the right and poffcffiOIl. they were bolh de
termi ned hy one ~lItence; and the penon who loft upon 
.'lC poiTdIicm, mighl..tfttr'WMds o upon the right", 

, ' 
• • 

A SPOLIATION was dclined 10 be tJ;~tl"t4 p.ffiffi-is • 
,ritltfri,. It might happen botb wilh rcf~ to moveable 
.:and inlluove:tble thing"'; to rights,. and to benefices. tr. 

• • iUdre unlawfully dct:"ive<i -any oue: of hl. ri:bt by j.udg:. 

II 

"Cn.jllOCru. LC~. 

, 
• 
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~ it WlS eonfhued a fpoJiation. A pe~n who com- CRAP. "Y'"' 
manded • fpcWil.tion co be made, or who ackno..,ledged it~ lmNG v;. 
to be made in his oam~, or who recei,ed the thing from lIDW. IV. 
the (poiler,' was beld ~ Woe as the rpoi~. A perf on 
{poiled might complain either by ,CUon, reconvention, or 
~JCception: in the firft: cafe', he was to be fir(t ~Aortd i in 
the frcond, both queftions were to be beard 14ri paffi i 

in the third, be need not anfwer tiU he was reftored. A 
ttfiitution, jf m~e, was to be with the fruits, and tho 
10ft fulbined c, 

THE n~t confilkration is (be procd's which ifl'"ued 
againft thole who were-contumacious. A pt!rfon who was 
lawfully cited, and, being unde!' no lawful impedin)eot, did 
not appe2f in perron, or by a prottor; or if he appeared, 
but did, not conform himfelf, or departed without the 
judge's leave, in :ill there cafel (ueh pe.wn Was held 
contum:u::ious. A lawful citation (as has been fbewn) 
was b11hrce tdi8t1. or one perl"mptory, containing the 
fame (pace of tiPne as tk three cdills. The contumacy, 
whether of the- ,."" or tlO,,., (for he alro might be con. 
tumacious) roll punifhed differently, and according aI 

• ttit'('C Wilt a liti l untI}1Qt", or not j and the jUdge nf\t!d 
not inRia aU the penalties at once, but one after anothtr, 
as the patty appeared Ie& likt'ly to ~bmit himfeJf. 

Jp the oE/w djd not appear at the time to which he had 
<:itcd the rtlU, he W'U to pay coils 10 him, and could not 
have a new Cil:ltiofll without giving fecurity for his own 
appeann('e at the new~lppointed time. The rIIU alrc, if 
dJere had yet bet-n no lith (,nt!f1ati" might require that 
the I18w (hou'!l be cited ; and if ht\did not then appear, 
mat he himfelf might be admittd to INke proof; and fen~ 
tence .be~. if the .0,,. was contumaciouOy .brent 
after 1he lit;, e.7tltjloti., and all but fIX mO!lths of the I"".. 
pilI [i,jlo",i4 ("hicb .... uftnll, th~ YUll) wu e).pfeet. 

C Cerv. j\lI Call. lol. ~ ... ~ 11>1. c_ liII. l ' tit. 10. 

' Ca ~tbt 

• , 

• 



• 
\& KlsrOItY OF THE 

quo xxtv. the judge, if the cafe was a plain one, might proc 
'ixNit' y v/ (t a dclinitive rcntcnc~, cyen in favor of the a061', providm 

t:D\V. lV. the right W:H on his fide; othccwife in favor or the m,fl, 

by abColving him, lind condemning the afror in cofls. 

•• 
I F the rlUS.....--5 cont macious, either a mula was in-

flitted on hi.n by the judg~ or he WM condemned to pay 
the 00., hi. cons ami olher damages. or he was ClCCom
municatcd, or (uffered a "miflio in bllUI. A relll, if cantu
macious, wu fometimcs raid. to be tUrIIl, and fometimcs 
fitful: the fira was one who being perfonally citNt or by 
·three edlCls, did not appear j or appearing, would not an
{wer: the Jatterwas one who had ~en .nly cited at hi. 
houre j unlers, illdeed, the cilation had been communicated 
to 11;10 by hi, friendfi or domefiics 4: and thtre was tbis 
~ijfc~ncc between the two, that the lauer might appeal, 
but t!\e' former could not. 

THE milfo in billa was difrc:rent where there had betn a 
filiI nnttjlati" :'00 where not. After the contdbtion, ir 
the jud~e was not dear in the jumce or the ca.ufe, be put 
the party into porfeffion of'the goods of tbe mu, fo as to 
malee him only the real and true /'fffdJi,. thcreof, leaving 
to the abff:IU ,.tuS to nlainUin a quefHon UjXIA the ,.ip" . 
jf the caure was a plain one, then be patred a defuli th 'e 
fentence. If there If.Id been no conleftation, as he could , 
not Jlropcrly come to the meritS of the caure, there w;!,i 

only a limple mifo ill II,ntl, whith wa~ doue by means of a 
Ifu,.tlum. There wu a I1rft a!\d a fecond tlttrtlllm : by 
the fir{\. there was a miffi. in ptJ/lff.Ofl",fl ",,;nrJll, merely 
(or cllftody. This procc& might be h:u1 by all perfons to 
",hom t'hctt was 1111 abtoklte debt due, not by Ihok who 
hid ;I debt only f"" :"/ftliti,/ft. ~1I1ef:., indetO, where 
party W~5 a kgatte. The miJ/iI ~ nr1)tinto poftCllion 
of mow:abJes, the-n of il'AU1O~c.a~ and taftly of iocor
pore::! thin;,. Tbe;e was, howcver, a di.lttreD& be_ • ween II re:\I and per0n:al aCtion. In a rcalilllion the miffo 
WJ,S in w,fJ Pili,,,, 0( wbi~ the party becametbc trueptf-

i' • Ccn. JwCc. I", HO) III. 

11["" 
Jt . I "~1l-2otc • , • 



EN t; LIS H LAW. " 111"', and after a year, and not btforc, he might take the cu.,. ~.xl". 
\ _ , J 

fruits; within tbt)'Url the rtllJ. ifhepurgod himfeJf, roigh\J HENiy on 
• come, aod on giving fecurity to tl:wd to the- (ui.t. and pay. I>DW. IV. 

jng the colts, be wOIJ,ld have rellitution of the goods ta.-

ken. In a perfonal aGliOIl, the mijJio was i{l proportion I() 
the debt, aOO the ollar did nat obtain poUCtJion, but onl1 
beM it, together with tbe owner, in a fort of c.u.flody. The 
rlur., whenever be appcami. (etas it was before the fecond 

JMtrttunc, was to have reOirution, upon gil-ing fecurity to 
!bod to the fuil, :1I1d refunding the (Cas. 

• • 

THE fecond dl(rllum was no., neceffary for acquiring 
potfeJI'um in.a real.:allioJl, for Ihn we ha"\T(euJ was done 

- by the fitft, lult-it was nccetrary in 3. perronat 011(' j (or by 
means of tbis, aftt'f tbe ~'lJ perfified in hls comum:tcy, 
'the aO,r was put into polIeaiOll, fo as to continue the true: 
2nd uncbaugeab.le owner of the thing fu uken. This diiJ 
not iffue lill a year afu=r the lira- durtt.:lm, and was it the 
prayer of the patty. JU in the former arC, (0 heu, rr_ 
ftiwtiOQ would be made if the party appeared, or gave 
vrurity fot ftanDing to the fuit, and paid the coQs j or 
~lIdeed if any juft impeuiment could be !l;tewlIlo hal'e pre_ 
vented his <:omillg. It {cemi to have !>ten ld"t to the di(-

• crdion of the jud:;e, in whlit manuer he wouhl order the 
things take.n under a tUcrltum. ,.:rhls, he might eitherot_ 
der them to be (old. or to be delivered in payment of Ihe 
ck:mand;. if:l d!bt, he llIight either make the p8 'r real 
proprietor of them, or $i\'eJum only po«effion. The: pro.. 
ct(ior miffi-;n I'ffiffi'IIIIN was ;p,Uowed ouly ill profane mat
krs, DOt in ca~5 where any dignity or benefice. Of" mher 
ccdeliarucal matkr ..... as ill litigation; for then, inltead of 
&his pcocef~ the)' eilhd' proceeded to a dt:fillilive (cntenu, 
or the aMUUCIo cious puty was purfued by eccldiaOicaJ een_ 
(,"~ ., It is (or Ihe reaGc:r to judge whether the framers of 
OUr tu1 procc(s by caption, IS r bled in the early partS 
of tIis HiAory, bad any eye: to this ftllOJlicaJ proceeding •• 
°C-.J .. C.,. IIr, tll.-. . 

Lnof, Wt. JIB'. ~.Iib. ).111. , •• 
• \"Jd.w.'fOI.L 4'" 4 •• ' ... 
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dIA.'P.X'XlV. ANOTHER way o( proceeding in cafes of cOlltumacli 
• t-- . "aNi" Vl, rat brfi,utjlroti",. This wu dt"potiting the thing m 

tDW. 1'1. qucitiol'l, or the (ruilS o(lt, by ~nfent o( the parties, or 

, 
, , 

" o· 

by the aothority o( the judge. in Ihe bands o( ». fequeftra~ 
tor. {or (afc cuftody, to be rell-ored to the {ucce(s(u! party 
in.the fU lt i ro that It was either "nfJmti,1foJ or j.dhiol. 
That aperfonmighl not be deprived o( the porreffion r.dhly, 
whieh was like beginning ·with an ex«utioll, this was 
confined to panicular caft's. If the judge apprchen~cd 
that the parties might come to o-;Jn violence ; jf the per_ 
{on who wa5 "pffus ,." ~ffi.lfo"tm by a "ttrdUm was wafting 

• the frui rs and ·produce, and the like, fu~ war a "proper 
«cation (or a fequdlntion. Thingr, whether moveable 
or imnlOvC2bJe, were fubjell to fequdhation; though it 
woukl not be allowed of a benefice, if any quefi-ion ;U\ . .fe 
a!1ll'1ll- a:Perfoo who had been full three years in polreffion. 

A CONVENTiONAL fequell:ration paired into what they 
t: .. lIed ». fi9utj1r(J/ pljfoJ!UJ1I, unlt"fs there was an agree
ment tbat it fhould ooly be for fJfe ~uftodY' : and if it did, 
the f'equenrator had all the advantages of porreffion; that 
of wing me fru its and product', of prcfenting to bene. 
fic.es., and the lik.e. A jlldic:iotl (cquefiration did not clln.:. _ 
vey (he ,p'.ffiffifll, ~Ul that aWolitcd the definitive fentenc •. 
Any perron who bindAed the fequell:n tion of :m ecc:1d'i_ 
;t.lHca) benence, or tht" receiving the fruits of it, incurred 
excommunication, from which he eould be abfolnd ooly 
by rcftitution i and if he was one Qr the pani<-J, ke wool. 
lofe the br.nellCt", and whatt:vt:r right he had therein t. It 
Ihould be obferved, thtt the whole procefs for a miJIi, ;If 
,..ffi§itntm, and (or k<J.ueftr.lliOll, : mc aceptions to tho 
tule, that litt ~"'tlltt "ib;! tJ1tt i""ruDlld""" which wu 
100ft rigid.ly adhettd to in all otbcr r¥sl." 

T Hl,IS (ar of the rnll, ... hcn contumacious : the nett 
conftduations are whaUlc~ in ud confclfed, or dfQi~ 

• 
'c.n·J"Cm.~ " 1 "t. 111>;.1. "$_ 
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the cb:lrge 2g2in l1: him. A confdion conlificd not only ClLU'. ury. 
if a plain admiffion of the charge, but might be cqUeClcd 'm;Cr ::. 
from circumllances . the firongeft of which was mcnee. · .iPW. IV. 
If, on interrogation, h~ lhouJd contumacioully ~(uk to 

an[wer, or £bol.lld not deny the alJe~tions of bis ad. 
verr:!.!y, tbis amounted to a COllfeffion. A confeJlion 
bad tnc force of a (entente j CU as that the judge, jf pro~ 
ceeding rk pllIlI, without the (ona :lnd folemnity of a judg
lJJent, Il~ 1I0t paJs {entente upon the perf on confeDing • 
but if he was proc«ding: ill the ordinary courk, be muft 
give (entente: the fame alec in criminal matters·. 

I F the rtUI denied the libel, then the lIor W25 required 
to prove it. Pr~ was divided into artifu!ill and inarti. Of proof. 

ficial: the former was (ueh as could be dcdu«d by argu_ 
ment from the thing jc{d(: the latt~r confiiled in fuch 
thing! as Wtte out "r the caufe. as witndfes, inllrUDlCllts, 
confdIioll, an oath, and the like . Proof was again con_ 
rldered in two lights; dt,per;ll plnr(J, or jnnipIIIJ(J. The 
flrft wu {uch ., ""rou&ht on the mind of the judge pillll"" 
jiit",: (uc.h was a proof by twO witnefT"~s, by a public 
inilrument, by prcfumption, the judici~ confc1lions of a 
party, the evidenct of the thing. The latter was fuc4 ;liS 

• had only an imperfe8 effelton the judge's mind, not pro_ 
ducing {uch a faith as he ought to qC(juiefce in j as by one 
unexctptiomwle witnefs, a private infirument, comparifOQ 
of hands,an extnjudicial confeffion, argunlentation, report, 
and the liJc.e. Howevu, fcveral half proofs might be fo 
WI lOG,ether as to malc.e one fun proof; as where they 
kndcd to one end, and not to feveral; and this, whether 
they were of the (",me kind, as two witnelfcs ~ or of diffe
rent Jcinds, as one wi fi, and a report. But jf thefe 
proofs weny o different ohjeas, as one witnrfs to prove Ii 
report, another to prove a Sight, it would n.t fuffi ce i be .. 

• • • Con-. J .. am .• ~. *c • 
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HISTORY OF -rHE 

CRAP. XXIV, caufe, to make a full proof, e:ach ought to be proYed hw 
U I • tndICs itt 
Ju;siy v~ . tv!ovn . 
UlW.1V-. IN fome cafes., the canon law was content with form .. 

. thins 1e(, than proof. where a prob,able prefumptfon 
could be mired; as iT} a cafe-of fimony, which wu always 
eommitted in fecret. Proof confined either in witile1lts, 
confeffiol1, infrruments CXtcuted wi1h due folemnity, tho 

, . 

• 

, 

evidence of the faa. repotl, lImitnt boob, and writing 
"" flones or columns, letters under the feal of a bilhop.. 

«rdinal, abJlot, or chapter, common opiniCU'. i"liida 
;ntJuhitnto, violent prefumption. )f the OOlY brought a 
full proof, he,need not take an oath himf .. lfI. Two (orts 
of proofs, that which confd\ed of witnelTes, and that 
whirh dependcJ upon inflruments, deferve more particul:l.r. 
conlideratio!t: and urn. of witnctres. 

TH I competency of witnclTes was meafured by the ca-
nonifts by much. niC'Cr confideratiolls than any that Opt"l"3tM 
In our I:l.wof evidencel The objeB"ions to a witne& ""=n: 
fueh as were abfolute, or (urn u :applied o,uy ~twoen p:ar_ 
ricul:ar perrons. Of the former kinds were the JUllowing ~ 
th:at he was not arrived at puherty (unlefs indeed in car" 
of lz:fc maje.ftYt where thIS was not an obje8ion); tha~ h. ~ 
\"$ mad, orof non· fane memory; :IM inf;&mous perfoll

t 
1IJ :l.n ufurcf, or one "a)ndcmned by :a public judgment; 
one who h:l.d been convitled of r~iving money, either 
for giving or with.holding his evitknce; one condemned 
either for peculationt for:l. libelt c:alumny, or :l.dultery ; a 
heretic (but this .... as no objtt\ion where he wu to gi~e 
cvidef?Ce llg2intl: :I. heretic); :I. perjured pnfon; a woman 
~'ho was or had been 2 coqunon pr!lflirutt'; 2nd.1I pc'no.lI 
who were A:igm2tiud by the fecular 1:1,". 

B!T)\'UN puticu.l.ar pttfons, it wu be:lti thilt 2 do
meRit, a f.&miliar friend, a rtbtion ~y blood or m:arrb.ge, 
poe who could be jnJl!lIced to be a p.artial wilnefs~. all 

• 
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thefe were prohibitN from becoming witneJTn for any per_ CHAP, XXIV. 
f'o~ towards whom they flood fo c:irc:umfianced. bUI not Ht~'i~ .. 
from giving evidence againll him: nor were they pro.- • t:l,av. IV. 
bibikd from giving cvidt.ncc: in ;a caufc (or prol·jng COil-
(:mguinit)'. ouny matrimonial mattcr. On the other hand. 
a p;:rf'on wbo had confdrcd bjmfclf guilty of a crime, could 
oot be wimer, againn an accompli~c, except in ctrlail! 
heinous and mort fee ret offcn~; ;u Izfe majclly, hcrcfy, 
or limon)': 'f'- enemy could nOI be perm:tted to be a wil_ 

nefs :lvinft an cnernr j a frttdmlll1 2gainft his patron; 
a (on ag:!.inn a f:lther, or a f."\ther againfi a fOil, unlefs in a 
auuimonial caufe; nor a heretic or J ew agajnft a chrif-
tian; nor a la)'m~~ p,gainll a clerk in crimin1J caufes. A 
woman c(I!.lld not be witnds 10 a rdbmcllt j llUt in a cr!. 
rninal.caufe, if illll:ilUted crimjnally, tho' fbc might if it 
W;'5 profccuttd ci \·ilIy. No one could be witnd's ill hLS 
own caw~ norcoula the advocate or protlor l< , 

THE number of witnt'jrcs ought at JeaA: ttl be two, 
w~thcr in a c;v;1 or crimillai fuit, nor, (ay the can9fliik, 
would lefs be received even from a penon of dignityanJ 
rank. The latler were great confideratiofls in the article eX 
tcflimony ~ thus to conviCt: a c;trdillal bilhop, (evenT)'. 

· ,wo-wilnene. ~ere required; a cardiA11 prefbyter, forlY. 
(Oll( i a caNinal dcaccln, t ..... enty.rau( ; a fubdeacon, 2CO. 

Jyth, cKOrcifr, reader, olliarius, ":\'en ; and yet, ' if the 
witnefTel wefC of k.nown good life and conver(ation, 
two or thl cc, it was thOUght, might funice evcn in thefe 
cares of fuch prodigiol,li caution. Yet in the purgation of 
a bHhop tlley invariably required Iwch·c; of a prdbytf'r. 
feven; of a deacon, three: uJU:c w;lnetic$ a:(o were I'f' 

'I.um:d to ptove a will . • 
Al. THOUc.l it was a general ruk. that one Witntff . 

wba&ever wu his dignity! could prove nothing> there were 
,cxu' tions of cafes: where be was :allowed, if no prejudice 

{:ouTd taprcn to allY one: as when~it ~OU~led' whe. 

t Con, Joss <:m:u .. us' 11 
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CHM. ~"lI:IV. ther a ptrfoJl was b;aptikd, wbelhtr a church wu conle.. 

~-;;-\,I~ crated, and the like j when the will of a dumb or ex~. 
\DW. tv. "iog perC on was to' be proved; .. hen a marriage was to be 

dcftroyt'd by pr-crext of conf:uJguinity. and. as was before 
mentioned, in cafes of lzfe majeUr I, 

IT v.':lS h~ld, that a wimers fhould not offer himfelf vo
luntarily, but fhould be called, a,nei, as it .... 'Cre, brought in 
.-.gaini't his will; and a p«fon who came voluntarily, was 
c::onlidcrel.! as a fuoorfKd lionel fufpc8:ed perron. He yns to 
be produced and received after the contdbtion of (uil, 
and 110t before, unleC, there w:ts an apprthenfion of hi. 
death Of abfeuce; or unlds it ~ in a cauCe of matrimo
ny or elcaio~. or in a profecution by inq3ilition or denun_ 
c:,i:r.tiOll. The produaion (boola be before the judge who 
took cognifancc of the:: cault; unld's the witndfC::I wen: 
iufirm, old, debilitated, or very poor, (0 2$ not to be 
able to come to the place wher/: the judge was, (Qr then 
they might be examined by properpcrfoll5 who were to 
be appoillted for lh::lt purport - . 

npF'OU the judge proceeded to the ex::lmination, he 
was to admonifh the witnelTes of the hcinou(nefs Of' perjury, 
and then require [rom them 2n o:ath. An oath was takC'n 
dift~rtntly hy diR~nmt dr(criptions or perrons: thus; by 
the canon law, all {e<:tllars (wore, to!1it /0("10"n;1 f,.ip
tllr;s ; all regubrs (wore, p"'p'fitis t1JO"ltliis, ,t 1ftQlfU 4tl 
!,lIm Ddll/eta. Afrer the oath was takc~ the judge W2S 

to eIQ.mine the witndS apart, without the pre(ence of 
the l"nies, or any OIlC, excq>t the not2ry who was to 
ulce do ..... n the examination. The qudlions ~re to be 
formed upon the articles exhibited by the advene parry, 
and upon interrogatotit:s or cnqurritl concerning the per
on& of the witndb themlClves: tbt'y w~e to be atk.:d 

21 to the «calion of their knowledgc) the time, pl2tt, 
and tbe like; to all ~icb tht-y ~re bound to lnf1).u·. 

I Con_JIr;C u,. 
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kJ'ilnefs was not 10 depo(e upon his bcl~f or bearfay, co,~,. XDY. 

unlcfs it was fupporttd by (omething that corroborated, jl!1'l'R V ~t 
or where it was in cafe of (ollle ancient right, and he {poke !:DW. ,11r. 

from the reportS of old people. 

AFTER the depof:tion W2S made, the judge was to 
rc-ad the whole, whether upon the articles or interrogato
ries, to the wimers, that he might corrttt what he had (al~ 
::md lhen be was to dirn1jr~ him 'with IhiCt. injulll\ions of 
liIcnee. The judge w~5likewife to endeavour to prev!!,il 
with the parties to renounce any further produCtion of 
witndfes j othcrwife they might, within the lime :tlJo .... ·cd 
by the judge for , rexlut1ion, go 0/\ to:1 thlri! produCtion 
of wilndTc$ upon the fame articles-: but they could not 
make a fourth, unlers the party look an o:;llh of calumny. 
fi"caring that he did not do it (or v(){~l.tion, and that he 
had not had a. copy of the depofitlous; (or when the de- 
plfitions had been once publilhed or known, there could 
be no further examin:uion on thofe articles, tho' there 
ml&bt on lIew ollts. . 

\ VA !I( the dcpofilion, wue publHbcd, 2 coPy W2S to 
be gi\'en by tlte judt;e to the panics lilig:!n!, to mUe their 

. xeeptiolls if they ehole; which, howc\'cr, '01.'31 not 10 be 
oolle, unle.rs they had proldlcJ, 2nd made mention of fum 
all intentioll, euher berore or at the time of the publica_ 
lion. Such an exception was to bc Jlroved hy wilneffi 
who were c2lled ttj11f r~pr,bl1t' rjj. or by inRruments 
which might be reprobated, as they c2l1e<! H, by ochers i 
and beyond this there was no funher vying and revying'. 
When the exception was proved, tltt' judge was then to 
give fenlt'nce accoroinltto the credibility of the evidence 
on both fida .• If tht'y (<<meJ to be on a babnce, joog_ 
ment was 10 be giv('.l1 ror the r(~J, unlcfs the fide of the 
tlO,rfINU (uch as tbe 1i.w truu~d with pe;::uJiar favour; :IS 

a cak of dower. of a teRamen!, a lKlPil'lwidow, orphan, 

• Qn,J~CM, IJO . ~ "lot(, ~JI' . ) • the 
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• 
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CRAP. XXIV. the church, the fiftlU, legitimation, and rome other .... 
~. If a wimer. would not readily 1ttend, he migh t be com
.ow. IV • • pel1ed by the judge, unlefs be was privi1eg~d by fome 

lawful excul"c: thus a perfon was not to be compelled to 
gjve tdhmony againfl: a I'2ther_in_law or Con-in-law, a 
ftep.father or llep.(on, :\ coufin-germain or coulin_ger_ 

main'. {on, nor againft any penon ftanding in the Ilrft
degr« of blood; not a Ih:Nlnan againfr his malter j not 

• 

, 

a man aged and infirm; :I. (oldier, onc aMent upon any 
feo·ice, ':II bi!hoJly a clerk, or other ecclefiatlical perron. 
Yct if lhe truth could not be made out in any other way, 
the above perfom might be compcllM t~&;ve tefrimony; 
but no witncfs was obliged LG llUtn.d, unlc!s his expences. 
wqe tendered him " 

THU' far of w;tnefft.'B~ the: nc",t confider~on is the 
nature of injlrtl1tltnt1. lnll rumenn were dividf:d into pub
lic and private. Of the former k.ind were thore made by 
public perfons, as notariL"1I; or under lOme public (Cal, as 
me Celli of a bilhoj» :\ dupler, a prince t or publilbed by 
authority of a magifirate; fuch as were fubCcrlbed by the 
perC on making it. and by two witncfiCs, fo long :IS the. 
witne{fcs wcre alive; fucb :IS \vere blten out of public. 
ucllivcs. Private inAruments ",'cre tho(e maUe by ~pri~ 
vate per(ons without witndles. as accoun". printe 
remarles. letters, cautions, and the like '. There of them· 
(dves were not proof$, except a,g:ainlllhe perfon penning 
them, and lIot denyil\g them, or the perron accepting 
tbem i unl~ fs, ind~d, they wt:(e confirmed by the fub~ 
(criprion of witnetks, or the contraltipg parties, or by 
IcnGth of time. or (orne judicial tc:cOWlitioll. Rcfpcltin&: 
public infirumen:s, thcre WI~ dl.is diff'ct/.' n,c : fuch .. 
WCf'C made before a jud~e :llnounted to f~1 pr()()f, and 
no proof to the cont~r1 wnllle.! be- 2dmitted; (uch as were 
nwle by a notar 011(0, if attended \~ith all lhe due rJicm • 

• 
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nfies, amounted to rul~ pr~ i ntverth~s, a pronf ~H~.-=-)Q:. 
10 the contr.try would In thIS Clife be admitted . The. "'ii F.~ VL 

due folemnities were not the fubfcription and fubfigning lCDW. " ', 
of the contn.Cling parrit'S, aud of witudlh, but the name 

:l.nd feal of the notary. with the rear, place, and fo on '0 
Tnftruments, like witneffe5, were to be produced after the 
conte/latian of fuit, and before the judge in the (.:lure. 
If the oll,r was deficient in hi; proofs, It was fometimes 
the pra!lice to allow him to (uppl)' that deficiency by his 
.uh. 

WilEN the intmt;, of the oODr was ~rovcd in O~ or 
other of the:re w~·s, the: rnll would be condemned, unlcCf 
he could defend himfelf by fOOIe ex~ption. Exc~tiol1s 
were divided into dilatory and peremptory: the former 
were eiti'!er fuch :IS were thdir.at(Jritejudj(ii, or Ji/a/fJrite 
fohltifJIis. Declinatory pleas either went to the perf on of 
olle of the p3rties, or the proClor, or the form of the 
aaion. ,Thofe that were di/ow'ire flluf ianit were only 
to defer til: d:lim, ,-mic]) was admitted to be due, but 
not demand:lblc till a (Inure day. Peremptory exceptions 
intirel, did 2w;ly.rbe atlion; and they were divided into 

• tho!c tIll.t were p"'mtpIDr;1iI! Iit:s f.nlf~, and thoft: Jmpli~ 
,;ur plrtmptDri<#: the {urIner of thefe impeJcd the very 
commencement of the f\lit, and mitht be plellded iffo jMJhii 
liN/in! : the huer did not impede thco commencement of 
the (uit, but might be pleaded after the conteflation of 
fui t in I\ny nll~e before fentef)("co. Dil:!tl)ry exceptiotll> 
that were- Jedimll'r;.e julidi, were to be pleaded:1II the 
comn'ICncemcont of the fuil ; and, if omiucd, could not be 
pl~'aded after: Ihaft. llIat were dtili/Dt"Itt: plliti,III's, might 
be pleaded after the libel., before Cl)llldbtion, ~'ilhil1 the 
tenn aiJigoeJ by the judge; and yef a dilatory pl~ might 
crKt¥ ;afttr the contcJhtion, in foolc particular'" cafes; as 
wl~re the mllter was new; or w~erc. tough it arore be. 

'Ox ~, J't'~. ~JS' ' \ .. , 
• fort', 
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• 
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..,. XJlV. fort. it did DQ( cocne to lhe kno~ of the ~n 
'Iaooo .-..J pleadin, it tin after the contdlatiOD I if the judge had ~ 
Jrf'JiIRT VI· -I • 'f' "., 

IPN. IV: {cfl'cd to the: party fuch a grouf\d UI c::c~pt.Jon.; I It . 

excommunication. The judge had a dlkretlOn In appomt# 
iog the time for pr(')JKIonding an exception. A perlOn 
might h2ve many exceptions, and thofc contrary one. ; 
and if the judge refuft:d to adl)1it them, the party might 

• 

.pp<>!. • 
NUT to tht: exceptioo came the rt'plicati~n i and there 

the p;lrties ftof!PCd, at leafi with rd'peCt to producing wit. 
ndT'es j for to ""Did the protraGling of {uits, it was • rule, 
illlJ ttrfii rtflltm't 1Il11liut, A rt:plicatien might be put in 
at anr l1age (If the fuil. As the rtllts was not called upon 
10 prove his cx«ption till the all" had proved his ;"uuli" 
fu he n~d not prove his replication till the other hold proved 
his cxcep:ioll. The Lime for ttplying was in the dl(crt
lion of the' judge·. 

ATTn. the pleading and prooft, the jud,6e was to rro.
flounce (entence jmuuGm alltltll(l It p,'~batil. In 01'

\kr to miF, tht puliei litig~nt Wtrt: to be cited either 
by three c:omn\01I cdids, or one peremptory, containing 
tbe rpaC'C o( thu:c edias. A fcntenc:e, i( paired lepU}·~o 

:md no "ppeal 11141de from it in ten days, was confidered 
Il$ rtf juJ:CDto ' . Upon this elo.ecutlon followed. There 
w" (orne ditftrt:ncc III the (uing of execution in a re31 and 
a pc-rfon:d ac!lion. In the forma, it WlI5 to be made im
mediately upon the txpiration uf the ten daYl3110wed for :In 

:tp?C:U; in II per(olUll one, not till the end of four monthl. 
The only e. III ion allowN by thil13w, \WI by the fpir"
ruv arms which Ihe church hid #ffumrd ; by rufptnfioc;s. 
lkpolition, cxt'ommunic:u' ", or degradation. If Cd 
ec-derlaGic:&I ccnfufCi bstJ 1\0( their efFca, I~e fcc ular ann 
wn implored; and if the (~-cobr judge refufcd hit aid, 
Ihe ch\lrch pur'u,'d hi~ wilh .. communication T. 

~ c ...... JUI ('.i'I. IU 10 'S6. • ecw.-. JII$ CJn. :&6" 164. 
L,."",c,llIll. J0"<:IIJo..i.. lII, J. hi. t. '. I lbIJ . d s. ~". 
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j}A\' I NO Jed the reader through the whole courfe n( CHAP. XXlv. 

pi-Occeding in ordinary cafes, it follows mlt we lbould con~ ,,~h v~. 
fider the nature of an appeal from a (C'lI(Mee, and the exe- EDW. IV. 

~ution then~of. An appe21 might be either before or aflcr 
definitive (cl~ttnc:e, and was always from ;til inferior to a Appeall. 
fu perior judge. An appeal before a definitive ~ntence was 
from an interloc:utory ont, or ':""Y injury felt by the p:uty i 
as if be was c ited to an uufafe pm-ee, or at a {boner day 
than was cuftomary~,. For it was a rule in the QIIOIl law, 
that an appeal might be made from every t,rOVQ1nI1, by 
which a litigant fcl t himfelf injureJ; fo th:l.t :111 :tppeal was 
confider~ as a ft" cies of defence (or tbe p~~eaion of in. 
nocem:e in ;ill cafes. An appd1 after dennith'c (entence 
might be either (rom the (entenee, or the execution of it, 
if it was unlawfully Grievous, An appca~ however, did 
not lie for a perCon who war (eutenced for II relll contumacy, 
or for a manifcfi crime j or for one who had c:onfelT'ed anJ 
was c:olwi.:lcd upon ruch confeffion; nor for one who had 
bound himfclf b¥ oath t a~ WAS 1101 uncommon) to bring 
no appeal-, 

AN appeal was (0 be made g"Qdatim, from tin inferior 
to. a fupcrior judge: thus from the onlinary of the biOtap 

·to die bilhop nimfclf; from the official.~nt'ral of Ih t" bi· 
(bop, and from the bilhop, tu the archbithop. But an 
appeal might be made to the po~. or his lepte, 1I11D fall", 
without going through the imermedj::te graci.:atiolls. Yet 
an appeal to the pope did not remo,'c the caufe to the COUrt 

of Rome, but it was to be determined by dt"lef:,f";Ition ill the 
place where it arofe; wutf~ in (orne particular cafes, where 
the pope W2S (atisfied that a ddeg:uion could not be made 
without II. failure of jultke, From the pope Ihere was no 
appeal ". An. appeal lay both in a civil .nd criminal 
auk, unlef. in fome potrticul:lr ore, ""hne it \u.s prohi_ 
bitedt Thus 110 apl*al could be had (0 ~ to preveu t the 

, I , 
• c,..,. jlllem,dj.. • Oorv.]J$C;m .• 6,. "'WK • 
• l"id , ,6 • 011'8, JUt. C~. !,II. J II" 11' 

• . o~njn, 
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caM. %')MV. orening of a tefhment, and to reflrain the heir (rom COl]
HP..I\IYvj/. itli; to his right; nor from an execution, UJl1e(~ as was 
):.DW. tv.' betOrc (aid, it was unlawful and grievous c; lIor from the 

('orreaio!l of regul:ar difcipline, unlers that w:os made :tIfo 
unl:twful and grievous; nOT from :r. femence c.f intcrdia, 
and (olne others. -

As ap~ might be m:ade i,,;lanur, tliuU f]tlU" by !be 
word tlpJ;I"", before the j~dge lert the bench. or within ten 
days nfttr. If it yns from an interlocutory (entence, or 
~ny other trilTJomm, fome rea(tJ!llble caufe of 2ppe-a1 .... as 
to be llll«lged', and alfc that hi5 exception was not ad_ 
nutted; if from a definitive (entente,. neither of them 
Wu Ilecelf.try; but the p:trty appnlillg might alJedge be
fore the appellatejurifdiltion fuch grtnJalni"I7~' he plc:.lfed, 
fOlllllled 011 matter not ent~ed upon befo~ the judge below; 
and he mis ht produce freth witnelTes, frefb in(trullIcncs, 
llnd make proof of fuch things.;tI wt're not before proved : 
whercas t!t -appdlant, in the former cafe, was confined to 
the Clufe of appul exprelfed, which W:L!l' tO be determined 
imirdy on :t view Qf the proceedings in the court below. 

T tl ! caufe was difmilfed from the inferior to the appel. 
late juriCUiition by litmtJ dimffforitr, c::lled likewife by tbet 
('anonifts IJp9}f,/i. Thefe wtre to be fued fo r by the 2.ppd. 
]ant, at lean within thirty de,., from the pafling of the fen _ 
tence· ; :l.nd they were to be lIliide by the judge belo .... , and 
aJJrelT«I to lhejudge before whom the appeal was depending. 
If they were not obained within th:u lime, or within a 
{horter, if fo ilppoi nt~ by the jtulgl"J the appt'al wu conti
dered as defen:ed . Jf the judge refufed the IIptjl,li, an ~ 
would lie from fuch refufal ; and if ftc did.nO( 3ppeal frorn J.c. 
rtfuhl, fueh !lCquiefoence wouJd be confir~ as a defcrtioo 
of lhc orit.inahppeal, andtbc fentence wouldfbnd in force. o , 

W Hln~ the ar.#}I,li were ,,,,need, ' tbe a~aI was cto be 
JlutifieJ to the ~verfCt p:u ty, in onkr tbat be ttlight:J:Wtat 

• Ibid, '7" -
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bebte the new tribUnal, and wu to be prefented-wilhilill OM', tt.,.... 
catain term, to the judze ",11",., otherwife the {entenee JHIN&Y'Vi. 
.would ftand in fOr1:c. Tpe term for prcfenting was in £DIN. IV. 
Pne ~fes fixt'd by law, and in {orne wasyrd'cri~d by the 
judge, according to the ci:rcumllancts of the caure and 
the ptrties; the judge could not prolong a ega] term, 
tho' ~e might Chorten it r. After the prefeolallaD 'Was 
made, if the judge.i flttlll rtet:i;ed the appeal, tbe :a;ppcl,. 
bnt was to {efer to the judge II fU' ,he pref.enurioll, tD~ .. 
mer with rnnpulJlTia/1I and inhibition" if he requiml 
them. The c.ompulforiais were letters (e,pt by the judge 
.Ii futm to the judge II 9"'. requiring hIm ' ta tranfmit to 
him, within a cettain time, the proceedings in the aure, 
that tbe truth might be inquil't'd into; which if he neg_ 
Jelled, he mightl be compelled to do by penal mandates 
iflued from the judgend flum. An inhibition was a I ~ tt~r 
iffltCd frem the judge.fUi fll'''' to the judge Q fUIJ, com. 
manding him I,ot to do nnr tbing in the cauJe wbile the 
2ppCal depended ; ~alld w~atever- Wlt done, either by the 
judge or party) pending the appc'al, woukl be: rc:fdnded as 
null anJ void, the oRice and power of the judge being fuf. • 
ftlidc.J, as far 25 concerned that caufe. nOlwithlbnding 
which, he might yet interfere in fome particular cares. 
ThUJ, if the thing in queftion was in danger of being 
wafted by the appellant, the judge might caufe it to be fe. 
qucnered I. ami .ther diings might be done b i:be r~ge, 
if they did not prtjudicc the appeal. If the appellant- de. 
fa'O:d hi, appeal, or wu .,Jjud~ to hive appealed with-
out good C"aufe .. .be was con&mneCi in tbeexpcnces ' . 

AWOTH'" way in whirh 'a caufe might be fuhmitted to 
a fuperior judge. was by r,IQti~,., Thi. wu when fome 

• difficulty arofe, -me! the judge chefe to refer iyco the judg. 
ment: tj the pope, or lOme other fuperior llllhOJ"ity : thi, 
was tIi be before defi.oiuve fentence. • The groWllb of the 

f Ccw-t. J CII CIa. ~73' .. lJ:N.4 .11.$. ~ ~ .'~, &f1oo. 
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CittlP. XXIV. diAiculty wete to be fet down in anides, and copies gi.-n 
I. • ~ to the parties, that 3n1 omiffion might be fupplied by then'l, 
In~~RY Vi, 

EDW. IV. 2nd fubmitted to the pope, or .other perron to whom the 
rdation was madel, A/"PPIi(otiMWU" fubllitute for an 
appeal in clIfts wht: "~ the caufe was determined before a 
judge from whom there lay no appeal, and the party 
had no refource but to 3ddrefs him by pra~r and (up
plication ", A ,.".yoti; might be confidcrcd in the 
light of an appeal: this was, when one of the parties de
C\in~ the jurifdKlion of the court, on fuggclling klme 
c;'\ufe of fufpicion againfr tlte judge. This fhoold be made 
before the filis tllltlflati" unlers it arde lI.fterwards, and 
thrl1 it might be made :at any time, on the party {wearing 
that it had not come to his knowledge before. Any par
tiality in the judge was a good caufe of recufatioo: this, 
however, was to be made out within a term appointed by 
the judge; ,and if it was not done within a year, the judge 
might proceed in the fuit I, 

• 

THUS nr of ordinary proceedings, :is dileCled by the 
canon law. The extraordinary, or fummary jurifditlion, 
according to the fame law, was, as they exprdfed it, nlll 

i" figurd jliJidi, ltd IX qJici# j.uiicis, by inquifitio[l, ' 0(,
denunciation, or fome other coutfe It plsnc, and upon 
b~neral graundsof equity. In (ueh cafe there was no 
tender of a folemn libel, nor was allY cont~ftation of (uit 
Jlcceifary; the judge might proceed in times of vacation 
:lnd holiday; be might rcfufe to admit any delay. excep_ 
tion, dil;l,tory and vain appeal; he misht re.ftrain the 
fupcrfluou5 number of witneJTes; give any term he chofe 
for the fc\'eral Ragcli of the proc:oeding; and might pro
nounce (entente nen before a condufion .... -as duly made. 
Such was r~roceeding that was fotlow;d in c:luf~ 'of 
elcaion, pollu lion, provifion, digAiries, offices, P'$.bel'lds, 
tythes, ntatrim ny, ,\1fury, and others-. 

'Corv. JIIICIn. 119. ~ IhiI1. lh.-. ~ lbill. '17' 111, '79. • Jb., .U, , 
• 
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<;,rMJNAL proceedings dj-lfered wid~ly from the p;o
teedi~g in ci\'il fu'its. The pro(ecntion of offenders tn 
\he canon law might be in three W3)'5: by ttw,/utiolt, by 
;"vuijiriGn, or by dm,,,uiati;1t. \Ve fual! firfi confider the 
n:lcurc of an accufarion. 

~ AN accufadon might b:e brought by ail perl'ons that ml"e 
not )Jode! the foHowing difabilitiet: all enemy could not 
!I.ccufc an enemy,. nor could a perlbn guilty of any crime. 
It was laid down by the canon law, that a layman could" 
not profcclltt a clerk by accufation, uniers for an injury 
dont to himfelf, or :my one belonging to lrim; not a cleric 
a layman, without~} cxpref5 protefiation thll t ,it was not 
for thirll of blood, or pu!lilhmc:nt. Perrons of low con_ 
dition could nOt accufc clerb, unle(s they hai before been 
in intimacy with them -.. Women and infants were 
equallt deb:trred, unlefs they profecuted foi 8ny injury done 
to themfeJves -, In general fuch perfons were excluded 
from bringi ng an accufation as were excluded by the civil 
Jaw. However, tnefe difqualifieatiom were difpcnfcd witlt 
in the more atrocious crimes; for in laere mllj tl1y, in he
rely, and fimony, all the foregoing pufom would be ad
r.i tted_ to :.1ccufc.' . The civil I;\w w:tS likewife followed 
in prefcribing dill: pcrlOns who were not to be liable to an 
accuf .. tion; in :lddition to which thecanonifb hdd, thu a 
prince might be 3(:tufed ofhcrefy, perjury1' and facrilegei 
~ith which crime$ the canon I.w did not (cnrple to dc
the pope himfelf might> be charged. 

\N accufation ought regul:arly to be brought in the 
p ~ where the crime \nS conunitted, unkfs ~ pope 
lbouJd permit it to be btought clfewherc, or the crime 
C'OUld be examined better in another pla~, or it was all ;'tc_ 

• cuflitiOn againlf •• ithop, or the' ,."" was ",~hended in 
rome Oiher place. No OM was lI.dmirted torringll.ulI.ccu-

• Corv, j lrf C*'. 346 •• L:l1III(, {nit Jar.lib. 4.li~ r. t CotT. J ilt CMl. 34' • 
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(~on, till he had made what theyca.lled an jnftrip!;~,. or 
engagement, to undergo the If X tali,,,is, by (ulfcring mr: 
punHhment annexed to the oIfcpce, if he failed 'in making_ 
out hiS charge. A perfon who made II denunciation by rea 
fan of II public office whicb he 61led, was not bound to 
make thil infcription J nor' was one who accufed for any in
ferior crime, or for apoflacy . , 

WHEN the accu(at;on· was innitutc;.d, the caufe proceed_ 
ed by cOllten-arion of (uit, exceptions, and fo on, ll!I in 
civil (uitl; unle(. in inferior olfcnces, and tbofe of lJefe 
m:ajefry and herefy, which were judged of til plano, and 
notorious trimes, where no other proof- wa' wanted, and 
'~ere was no nr..-d of any judiei .. 1 formaliry to be obferved. 
NotOliOl,ls offences were fueh as were committed before 
the people, or :any great aJTembly of per(ons ' . The ae
cufor and accu(ed ought to be p~e(ent at hearing the a~u_ 
(;nion, unler, in (orne p:\rticuJar eafes; as where the offence 
was only tU i"juriti, and either of the parties was of (()me 
illuflrious rank, and the proceeding, tho' in form a cri
minll.l one, W3S for a civil reUre(s. 

THE mode of pro(ecution by in,"ijit;~n was wb~n a 
judge, ..... ithout any accufor !bnding forward, inqui~ tit' 
'.!fiti~, ..... hether 1l11)' and what perron had committed an 
olFence; i[ was accordingly either general or (pedal. The 
former was In inquiry made by a bifhop, or other ruper_ 
intending magiftrate, whether any offenders were within 
hi, diocd'e or difrria: the latter "'as an inquiry by them, 
whether a certain crime was cornmittt:d by a certain per
r()!l'. J"fllijiti,n might be nlade by the pope: through his 
legates or de\~.."tesi by bilbops w thd r dioce:(es i metro
poliun$ in their provinces; in thOft, by 11.1\ perfous hallillg 
criminll.l jUl%liaioll. ' 0 

, c ...... J c.,,,).,. '!'tOm _ ~;(t. in ..... irlI &. qA. 
t l..rnd_1e I; •• lb ,U', .. crl hi'" 01 O\OUonct7 _iii .. ut'e«c.i . 

~"i"- ,_ -If_I, ,..,.. ... ,t ,,', ,~.~. 
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J_Q..UlSlTION was to be made only of the more enor
mous crimes, as UInC\l1Y, lidultery, fomicarion, perjury, 
"ncell; nor was it to be made of crimes that were con
Ce3lcd and not knowlI, but 'only of fuch concerning which 
there had been an inlamia, diffumiltic, or evil report, found-
ed upon public perfua/ioll of ibe olJe-lIce hhing been 
committed, and not upon the malevolent fuggellions of 
thofe who took malignant pains to fpread the Tumour. In 
the cafe of a prelatc:~ betides the diffamati, or inftllnin. 
there ought to ~ (orne: {caodal or dall~t, olhc(wife no 
inquilition was to be made. If a "ws was Iilent, ( which 
fileuce was conllr...ed into a cookffian) he slight be Con_ 
victed without any preceding infamia, or at leaR any in _ 

_ quity into fuch exilling inftlmia ', All this relates to an 
inquilirion againfl :l particular penon; for a judge might 

make a general inquiry without :my i"lamia preceding, 
and thence might come to a fpee ial inquifition ag:tinft a 
p:atticular penon. In a fpeeial inquifiLion" the articles of 
in~uiry were to 1k: exhibited to the rtUI . and alfo the 
names and declarations of the witnclTes. I nquifitions were 
to be made by means of proper perfons, and of good ere_ 
. t, ' aDd not thro' me enemies of the party, and perfons 

guilty of perjury. To what the inquifition was to be di. 
r.t\cd, depended on the pleafure of the judge. If the 
party was conviCted of the crime by inquifition, he did not 
undergo the ordinary punilhment, hut {uch a one as the 

judge thought proper: if the crime was not proved, then 
he WOlS to {ubmit to the canonical purgationJ of which 
mOl,e will be {aid hereafter, 

~' 
IIENRY VL 
EDW, IV. 

THB third mode of ...... fttution. called Jtnu~jalj'lf, ~ " ro' - uoo,\I1I(:iallOII. ~ 

was when information was given of a concealed crime to 
the judge, without any of the formality of ,.,..(ccufation. 
-r:.he c;awnuls divided denunciation into nl'f'ltlha/J t flnD_ 

• 
.: Cor., JIIf c~, 3S '~ 

• 
~3 ' 

• 
• • • • • 

• 
• 

• 



CHAP. x,xIV. 
t __ I 

' uEidy ~. 
.t:l)w. IV. 

• 
HI S TORY OF TH E 

nifn/, and jIlJi&i(1/ -. The n,rll- ",,-as with no other ~ew 
than that of amendment of the offender j as \men a Wlk 
gave information '[0 a pri ef~ of the adult(':ry of hto.r hufband .• 
- rhe fecond W35 to prevent any thing unlawful from taking 
place j as gi\'ing information th:lt cernin ~nons ""ho wee 
'going to cantrall matrimony, were within the prohibited 
degr~s . Judicial denunciation w:lS either publi: or pri~ 
vate: ~he (.e rmer was done by a public officer, and always 
M.s preceded by an inquifition mOide by the bi(hop or other 
judge; the latter was by ," privlue penon who 'w;s con:
'ccrned in intereA to m.ake it. By the canon law, all per_ 
{MS who had fome intercft in the' fubjea might make ,,~ 
lIunti~ t;oll. and fndeed other perfnn who were aauated by 
a uill for che ~bli~ good · i not thofe who were infamou,. 
'con(pira.tors, or enemies. A denunciation ufcd to be made 
~itlluut infcriptio'n; but tho' the informer' was not bound 
in that manner to prove the crime, yet he was al'All)s IC

quircd to tllke an ~th ~f calumny, and name the' wit,;, 
ne{f($ who ~re acquainted wjth theotfence. 

IT wa' requi red r , before 3 tknunciation agail1f1: a clerk, 
th.lt there fhould'bt a charitable admonit ion. but not in 
we care of l aym~n. T 'he sre:rt objea CJf denunciatIon ~19, 
that an offt!nce be{ng Ihul known to the judge, he lboolJ 
ha ... e th~ power of nlaking further imluiry concerning the 
truth of itl' . • 

iF ... rail, who \VllS fufpe8ed of It crime, could not be 
col1viCltd Of! proof, he was I'lOl therefore 10 be abfolred, 
but l'tU requi red to mnlce out his inn«em:e by ca nonical 
pur;ation. This was fo called, bt'caufe impored by the 4 
canons, and 10 difl:inguifh it fRlm :be )'ulgar pu(gnion, 
which tO~'Ir:f1:ed in [be ordeal, IIl1d had been reprobated, 
~ong fUlee,' the cleri~all:aw. anonical purgation was, 

• C.,. Jill H!' Uators. .. 
• Dr I rtlr<~t O!IIIr.:r.ulicloo ... , cOO'. Jill ClIA. lB' 

Mnd"'"" ot1'l~1I ,,..(_ WU'/I ~ • U.d, })4' • 
~IN III ~WoetfDUlbD dc1l~ 
" . • • 
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wh~ a perron made out his innocence by his own oath, 
{wearing that he was not g uil ty. and the oaths of compur
gatorsfwbaciug that they bdicvecl him to fPC2k truth. This 
was to be direaed by the" judge who heard the caufc in 
which he was defumoo, and by no other. The j udge w_ 
reacd purgation., tither at tbe inlh.nce of the party who 
was to be purged, oc to r.·uisfy himfdf rcrpelting the 
fufpicions under which the rtul ' aboured. The judge 
might, if he plt:U'cd, th~ugh he was not bound to, enjoin 
purgation, even where the infamia did not arire from very 
probable conjc8.urcs. 

PUR.OAT10N WIIS not to be enjoined but wflOre the ' "IUT 

W,J$ a credible penon, who, tho' under (u(picioilS, would 
nat be mought very ready to perjure himfdf j and it was 
only to be where the p:Lr1)' was not conviCled, either by 
legal proof, or his own con(tffion i ~herc the crime was 
110t notorious, bllt yet he was diffiamed amoog good men 
upon prob3.ble fufpi cions. The judge wu to chure the 
compurgaton fronl perrons of hontft chaud-er, neigh_ 
bours of the TIUS, and well acquainted w;th his li fe and. 
converfation. They were to be fometim05 twelve, fome_ 
~iales. feven, fometimes more and rometimes lefs, accord_ 
ing to his difcrction, confidcriftg the circumlbnccs, the 
nature of the olfence, and the quality of the TillS and com~ 
purgators, The purgation w,as to be made where the dif_ 
i;lmarion was: thus if he was dift"amed by tbe people, it 

'filS to be before ~ people j if among clerks, before 
cleru. and the likr, 1fhe fucceedeq in hi, purgalion, he 
was liberated from the charge; if he failed, he was pu_ 
nilhed the (ilme as if 1,. was con .. iCled, or had con_ 
felTed· . 

IT appears ullllccdfary in this place to "r~(tack tochc 
,rc:adc.'$ recollellion -the conduCl of criminl1 prorceu • 

• 

• . P't ti.ona 
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CHAP, XXI" . lions in our own law, as melllioned in the carlkr p;uq.of 
~ Wls Hillery. The, timilarity between thofe: amlthd"e we 

unv. IV. "have juG been relating, is too {hong to lleed being poj.nt~ 
cd out. We naw fee, that not'only purgattcm js a piece 
of Jaw inci rely canonical, but that the proceedin.g fJt' !q_ 
mam patri"1 (rom whence wu derived tllt: prefcntmcnt 
of jurors, may be found elfewhere tban in our municipal 
cu!i:oms j at;ld Ih:lt, ltccottling to the accountJ of our c ... t_ 

Iieft writeri, it was firll practiCed amon; U$ upon ideas 
and principiet purely canonical·, 

• 

THa punifhmeuls which the eccJeGaJ1io\ court could 
inllia, were all of, . fpiritual kind; th collfilled eiwr 
in penance, excommunication, inttroia, fufpenfion, remo
val, or degradation. Some of thefe: ctnfurcs require ... little 
further coufidtration. 

EXCOMM UN ICATION was divided into what they c:allfii 
theer,.'tr and the Itfi. The latter only removed the 
perfon from a participation of the facraments, and il 
what was more commonly meant by excommunication: 
the other was called ll1lotbtlllt'l, and not only removed 
che pany from the facramentg, but from the church, and 
all communion with the faithful. Excommunication (~mc.. . 
tilliet followed itfo fllll. , upon the commilIion of .n of
(cnce: thii was called lOll,,,ira/, to diftingui(h it from 
tbat whic:h did not depend upon any eftablilhed canon, 
but upon the palling of femence by a judge'. 

THJ! fOllowing offenders wert Ipfo fo1l1. punilhed with 
the greatt:r excommunicuion: all diviners and flrtdt~j j 
heretics, theif receivers and comforters ; limoniacs; viola
tors and plunderers of churches; Wlol"e ",·ho fpoiled clerks 
going to Rome; the plunderers of the profX' rty of a bi • 

• It ma, tM ~re \lrkeJ, ttw (IlUd\N UK\. ;"./_.'" or" ,,"01\ b, 
fappo6n, thIS ~...yla. 10 ha.... P<I"l"¥>OO. wil;1IouI: ...... 01'11. to 
~ furnIej "",tit If! ~ 10 lhe ... (llhft' j"'l, .. JIIA fI.ed t., Itt, k _ 
_ bw, oor oonjeawwo.ilboot QKIOII'v" ...... 0£ j.,.~"'" 
the 0.""""-1 .... , lnllOt'_ 1M11lf"" ~ Cory. }111 C ... l}9' 
_1UOd t". ~ WIll' paf_ who " 
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lhop-..bic:h ought to go to his fuccefi"or; thoCe wtio g:lve 
lid, fav(MIr, or coullf~1 to c>.communicatcd perfons; thofc 
who laid yiolent bll.Jlds on ~Ier/r::s or religious p:rfolls. or
commanded any fo to do '. The following offi:nckn 
were il" fllB~ plIllilhcd with the IcCs e.xc:ommunic:a\jon: 
;oft pt:riOns committing :my mortal fin, 25 facrilcgioui per
([)(IS i thore who r CiVN acburch from lay hands; notori_ 
ous offenders j thoCe who ulk.,d · with. f:alutcd~ or fat at 
the 14me table with, or gave any ,ming in chari ty :0 ptr_ 
rons excommunicated by the greater excommunication, 
unlc6 tbey ~rc f:lmili.:trs ordomeRics c. 

THE greater U ':"nunicatioll could be. linfliClcd only 
by OIle having criminal jurifdielion j the leCs mighl be im_ 
pc:,fcd by '2I1J ckrk h:l.\'ing lne CIiTe of (ou\s, Excommuni_ 
cation wu a ctn;u~ lfut could pJ.fsollly againtl th~ living, 
ex.eept in the cafe of hcrery. which might be profL'(:ulcd 
.fter the ~th of the party. It coukl not from thc Ila~ 
ture of it be paired a~ainft pagans, v. ho cOllfiitutcd no 
pari of the church'. 

A UNTIiKC~ of cJ:communication wu to I:tc pre~ 

ceded by thrte monitions at tnc due imcrvals, or ont IJt
w:mpt~', containing the legal ((>'lCt of lime, with a pro.
per repd to the quality of the penon, and the nature of 
tbe bufinef$, The judicial courre 111fo ought to be obfervtd, 
tbough the excommunication would huld .... ,ithC>l.lt it, but 
not without the monition j :ond the judge who paired (en
lenceof excommunication without it, would be prohibited 
For a monlh lib i"l"d!u wIpe j alld if prQp:r, be rub
jeti- 10 otht:, penahit"$'. A (entenee of exeommurucatwn 
might pal's ab(olutelyorcoJldi!ion;l\ly ; af, II Unlt-fs you (ali(. 
e! (, Semproniull witbin Iwentydays, Iexcommunicate you." 
The lente:nce was to be put into writing, cO(ll'iining the 
caufe ~reof, and the pame of the party". An excorn-

• 

. J- c.a. 36., 
• lbod. 3", 
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munication miCbt be taken off' in (evenl ways. It IlIIight 
be rtl'oked by the judge who palf~d the (en~nce. UPflIl 

3ppelll. the j udge tllJ ffum m~bt abfolve the party. or 
f~nd him 10 the judge a fill to abfolve him. Abfolutiou 
belonged to the fame penon who palled the fentence, un
lefs in fome partKular n(el that were referred to the 
pope or a bHbop'. Abfolution in fome cafcs ufed not 
to be given. till fecurity 'w:lS entcred into by Ihe p;irty for 
making,f;l.tisfa!tion k , 

AN ;nltrdiO was ;1.1'1 ecdefiat1ical cenfure. bywhich 
a certain place or certain perfons were interdi8cd frol'll 
the particip:&tion of divine rites, fepult.re, and the (acra
ments, till the comm;l.nds <If thc church were obeye:d. 
'[hIS, like excommunication, was either ipfo flla, by the 
precifedirellion of ,he uw, or by fenu:l1ce of the junge. Of 
the former kind w:ts fuch :lS was denounced againft a con,
munity or city which did not expclufurers, or which ~r
mined reprifals againfi C'Cclefiafiica1 pcrfons, ordid not make 
them..good withi n a month; a lord who would not admit a 
legate or apofiolic melTenger witbin bis territory j a church 
polluted I with human blood, Of con(ecrated fimoniacally, 

A nP'1'!NC8 of intcrditl might be paired by all wh", 
could paf\ rentrnce of excommunication i an ordinary. 
d':kg:lte, hilhop, provincial ~vnod. An int~rdid, if for 
contumacy, fhould be preceded by monition; but lhis 
was not necelf:r.r.I'. if for lillJ o/knce -. An interdiil, if 
iftuoo againll a peopte by the tenn ",..I.r. was connru~ 
Dot to inc1u~e the clergy. DurinS:l.n interdill:, in early 
times, none of the cc.ddiaalcal ofliCC$ could be celebrated, 
nor sn) of me (.1c.ramentS, exCC'~ the baptifm of infallt~, 
:imllhe penit~'lCe of dying perfons-. This was in rubli:~ 
qlle:ll lim~ .. rcbxed; and baptifm and C'(lnfirmation were 

allowed to a11. penitence and the ~u<:harifl to the d)'ins:; 

I ('0 .... J- C;m. 1'7, 1\'. 
~ I h,;l. l'~. 
, It.o<I. 11J. ~ 

• 
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bull'not extrt:~ unaion to the laity, though it was to the CH"'P~ XXJV. 
~ ., 

clergy: 2t Icnp' they a1l0wtd mars and otber divine cere· 1tI 1'.~B.Y VL . 
monies lObe: performed ol\,Cca-weck, in (orne few church~ U>W. IV. 

and mona!teries, with a low voice, and the doors {hut" 
without ringing of bells; and afterwards they allowed it 
jn all churches, every day, though with the obfervlnce of 
the «ber rell-ridion,; WbKh, hovrever, net:d flot be ad-
hered to on cerbin great fefliv:ds ·of the year. Perrons who 
$lid not obey fuch interdid would be depofed, ;lnd ren-
.dered incapable of tllking a benefice '0 An intetdia might 
be connned to cemin perfons, or to a certain place; it 
might be removed by abfolution, a$ dcommunic:uion 
pia' . 

SUSt'£t'1Il0N w;as an ecclefia!lical ttnfure, by which a !urren/iM
(piritllal perron WBS interdicted from the exucife of his 
office, or order, or both; intirely, or in pur, for a lime', 
1)( i" ptrpttll14f11. This, like the two former, was either ipfo 
Itll1~ and canonical, or impofed by thefenttnce of:t judge'. 
R,m, t;I"', or d'p'./ifi," {which is the laIl: ecclefia{lical c('n-
(ure we have to mention), like the (ormer, only related 
to ecclefiaftic:t.l penons, who mightthu$ be depo{ed, eilhc:r 

.(rcim.thei~ dignity, order, or degree: depofition was only 

• 

b, (entenct', and the (t'lltence of a bifhop.. D~tr0datio". 

fomclimes called jQJtm" tkp.Jiti,,,, was the {olemn detrac-
,lon of the higher orders. The fol emllity wns this : I( 
an abbot was IQ be degraded, it was to be ;11 the prcfrncc 
of abbots; if a. prrlbyter, of fix bifhops . and 31(0 In the 
prc:fenc:e of the fecular judge, to whom he was to be de-
livered wben degraded . I n the prefence of thefe parties, 
the- bilhop was to thave,lhe head of the rIll!; then he was 
to ft'I"rape with gbJs or iron thofe p:ms of the head anJ 
hands \.I'hieh ~re anointed at the time of his ~rdinarion ; 
after .this, he was to take off, in an order inti rely reverfed 
fro that ill which it was put on, his clerical habit. , 

• c~rY.J!U ca! .l':4;- • .Ibid. J1S. • t bid. 116 . . 
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When thil was performed, the party became, to all pur. 
pofes, 1. layman 1 and being thus deprived of all his cle!.i
c:a1 privilege, was del ivered ov~ to the fcculzr court, to 
be punithc:d by the fecular laws. Thi. punilhment of de_ 
gradation WllS in8i Cled only in three cafes; in cafe of II 
heretic, of a faUifier of the pope', leiters, and of one who 

had praClifed againtl, or any ways calumniated, his bi .. 
Olop' . • 

, 

, 
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Falls . 

• 
SUCH was the juridical fyAcm which the Roman clno-

nilh had been labouring Co many yt:ars, with ruch 
per1evumce and energy, to clhblilh in OUT ecddialHcal 
couru: and nOlwilhflandillg Ihey "ere, as we have {een, 
in fome inllances, difappointed of their object, they Cuc_ 
cceded in gaining preCcription fo r more than {even parts in 
ten of the pontifical law, which, under contraul of the 
temporal judges, became the prevailing rule of decinon in 
the ettleflafiical courts. tt is now our bunnef. to enquire 

• mor,e particularly what was the extent of t his jL:~i fdia:ian, 
whu ofjeCl. it enlbrac~d, and in what manner it tre:ued 
Ibm ••• This hal been f1ightly touched in tbe reign of 
H enry 111 ' j but Co much time had' elapfed, and fuch 

• 
• Vid.. mI', ",",I. -4 S~ HS . "Co I II!Id 'f'OL II . n. 

controferfy 
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controverCy bad fmce happened upon queftions of ju4:l;; 
ture M-twt'el1 the c.ier;caJ 2ud fCmporal courts, that Q.e 
fubjcGt is fiilJ open 10 furtMr jlJufirali"n j and it will be 
curious 10 fce how the l.aw of anlient tiines is either cor
roOOnltN. new modelled, or altered by later opinions. 

Of u c!r(ufliQI 
jllrifdo.'Uon. 

• , 

0, the objeCts which the canonilh claimed as belonging 
to their jurij(\iaio~ our temporal courts had long appro
prialed to tbemfdves to ' decide exchtGvdy upon rightS of 
patronage, :lnd upon all crimes affecting lile and limb. 
Frith,'" and ,hllUtJ. were two other defcriptions that 
mulr.ed .han)' :lrticle! of judioture as fubjctl folely to Iht" 

decilion of the common_law couru. On tilt other hand, 
the judges fcem to have gi\'en themfe1 ... es no concern u to 
the mode in wbich the cccleCiallicill court proceeded with. 
c:lufes that were left to their determination. Th~ fpiri_ 
luill tribun:u was permitted, undillurbed, to enjoy the pri_ 

,.ilcge affumed by iIll eourl$, of forming its own courfe of 
proceeding; and it accordingly adopted, without any ma
terial variation, the pradice of the canon law mentioned 
in the foregoing c.hapter. Without, therefore, entering 
any further into the n:l.ture of judicial proceedings, we 
Ihall briefly recapitubte the feveral objc£l:s upon ",hleb.. 
they might be employe:d; moll of which' haye been fre~ 
qucntly mentioned in the (ormer parts of our Hillory, either 
from BrAClon, or the famous conllitutioll of Boniface, in 
the reign ()f Henry III j the fbmret of tirt.,,(pecfi DlDtit, 
or ortit.li ckri i or on (ome other of the many occalions 

when the jurifdiaions of the temporal and clerical COUrt 
came into competition ". 

TH! two grand de(criptions ¢ cauCes which fcctll~ 
more indifputahly than any olhers \Tilhin the crognif~nce 
of tbis tribunal, were mQtrimMitll and Itjifl",tnl(u1. and 0-

their incidents. Under tellamentaty were includcJ 1:Iit' 
Wills, codicils, legaci~ adminifi-ration and fequpdralion,-

' . 
• Viol, 1111. vol 1, 4j4; ~ ,01. 11- 19. 1.5. 19" 
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comlllonly c:a.lled ktters a' ~,lIj!tlldum. Under nt:ltri
mooial were included, divorce; ja8itation of muriagc; 
qucllions of leg itimation an,cl baR-ardr; fuits for rdHtution 
of :l man's wife taken away; fuits to compcl :t man to 
receive his wife again; and fu its (or goods promifed with 
:a woman in mllfri~ge . Thefe were the principal :md 
more importll . .nt objefls of jurifdi8:ion; the remainder, 
which may with our C3 llonHis t:e conlitkred as ri/ifufI 
jura ruklajli&o, wtre c1alfed in the following way: 

FlR.sT,fome duty arHing upon the exercifo of voluntary 
jurifdiClion, and by <knial made li tigious; filch as rtol 

wnpojiLio"s, when attempted by' fome perrOn! to be all
nulled; procurations, pcnriom, iAdemnities, fees fo r pro

bates, and the like: or (econdly, fuen demands as became 
due only upon cxercife of litigious jurifdi8ion; as fees of 
court, fees to advoCJ.tcs, proClors, appari tor!, and the 
like; or thirdl)" fueh 3$ were due to a miniHer in the 
church who had no title .; as a (alary to a curate or a 
clerk : Of fourthly, to a milliner who had a ti tle; and 
then it was either fomething incident to him, as to name 
a pari(b.deric, or concerning tbe wnoie title and intcreA: 
~ his . benefice i for though the right of patronage was 
cognif.'lhle only in the temporal court, yet the avoidance or 
fpcliation beiollgC'J to' the court chriHian. Next follow 
the dues th3t concern a mininer's maintenance j as tlthes~ 
oblations, nbvcllf..ions, pcnrions, mortuarics" church-yardr~ 
or placC1i of burial: and laAly, Cueh things as arc due to a 
whole pariih j as to have a chaplain found, or divinc fer
vice performcd, or facr~mentS admilliAcrcd ~mongn them, 
or any thing due to their Ihurch; or for a parilhioner to 
be contributory with lhc feft: to repWltion of the church, 

• for fellts, bt-ll., books, utenftls, lnd other orn:imenl$ or 
llecdi'al it1 for the chury:h. Thus far of thore things that 
were ~jetb of jurifi:litt:ion in conIiJc.r:uion of their being 
jHrll mJ,Jiojlirll. " 

THl! 
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T HE erimel and off~nccs punithable by the court 
dtriR:ian, wnc divided into fIlCh as were contrary eidwr 
to piety, juftice, or fobri~ry . • Of the 6rfl clafJ were 

"blafphcmy, (wearing, idol:ury, herefr, error in nilh, {chifm, 

apofiacy. not frequenting public prayer, negled of the 
(act"4menu, ptrjury in an ccdeliafHcal court or matteT, 
dil~urb.lnce of divine fen/icc, vi911f1ting and profaning the 
fabbath. Of the {!!Comr were fimony, UfUTY. diffilmarion, 
fuborl\ation of perjury in a court eccldi:afticaJ, violence to 
a mininer, (acrilegt, dilllpid~tiol1s., not building of a 
church u C':njoincd b) a. tdt.tof, not fencing a chun-h_ 
yard, nol. ",pairing I/. church C)r cli:mcel. or lIot keeping 
it in ~ood rep.ir; a "hurch.warden refutiug to give all 
account of the church flock alld goods. the l'i()latiJlg 
of il fcqucllration m.d~ for tithes Ilot p2id; hinuu_ 

ing to gather or C:lTry tithci; money proOlifed tor re
deeming corporal pena.nce. contempt of the n:dd'jaJli_ 
cal jurirdiClioll; t he violnioll of churches and church_ 
yards. Of me lal\: dars were all illCOfll;nence lIot maJe Ca

pit'll by the common Ill"', whether it WolS iocdl, 3d\l[tery, 
JlupYllm or fimple fornicad'on, polyg;tmy, the fol;dtation 
ofa WOmll.ll', chaftity, drunkenneft, filthy f~h. c:r ·tbt 
like irregularitiCi '. 

THI!: objeCts of clerical jurifdiaioll. when thus enume_ 
nted and placed in array, make a very fotmid:lble llpprar
.. nee; .. od when we reJl:etl, thll.t DlIny fpirilual OlkllCCS 
were the conrequences of habit and con{titutiOll; that the 
cenCures inRi8ed on filch offender. might be commuted 
far money, payable to the judge himfelf; and that there 
was fuch a judge in every J.ocele pj enfora: the excculion • of the bow; it mull br confdlcd, that the ttclefwlical 
maimained againl\: the temporJl po~t a divided COlpire, 

• Vicl. An ......... 0:,. of ",mine ,... ...... ·1Cl II'Irf l'el;IIof ct.>-~ 
r~t'lID ~W£«~U, b.ttI, P;rt1.Pl(e' ,I. -

, 
" 
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whic~ if not (0 exltafive, wu more vigilant; mote oppre!- eMU. XXY. 
five, ~ more odious to perfont of both (exes, and of Om;; vt 
every nnle. and age in the ~ngdom; and wn capable of £ow. D. 
producing grt:2t good or great evil·, 

• Our old incljlb BanI haI,ifttl attrIlIuta: to bis rtatemky brioc; 
lIS I nryrl~rile.l """,meoc upon &be Ulltapt froID tbe juri(.Ji8:00n of !hot 
prXllc.<Jf the rl'irnual COIII1, which, bilbop • • , .. (0 not liable to II. pi!. 
ifit;'noI.~",de(lII'Yftlillthc be" bf rn,SulBpnour'.~ 
credit 01 • CQlempon!} ex{!Olition nu perlaf- nlitbt be OM uv. 
of IDe cood.,a and mann.en· of itt Allr.. IIOd it xc:onIi",I, ..trow more 
nhinIn. 10 tIM c.t"1II'tIIrJ' T'"'-o ill ~ .pan tt. pCIUI' Fnar I 
Cbaucor intrud~CGI I Fri .... ,,"J. ..bo, wilen it Q.IIII to bit 111m, ..... 
Sumproour, or Af>IWit«, wllO ufeoI venp.I himfelf bf t~lli", • maUciow 
«;If_the! __ .lDda_ionsol lI"..,.oIISttmpt'lO'llr. U. Msinswilh 
tlla bilbop" _n. Tfoe uttlt" W :In.ec:allllt which fl=clllt to dt:faibto 
!hewn, .iolent; .Jjrpolit;OIlIO qUIll'. th.jllri(di8;;ou of the fpititual CIOIII't 
rcl .... ,Ib dM I'onm:r, .hoch Ih. fn.r -.err full". 

• 

WhiIOO'llIMr _ ...... mlll in !'II"OIIntlft: 
Ao :ltCbtdr.IctD, I 101111 rIf IIIJb dcs:ru, 
nUll ""I<leI, did n~iM 
In ptIIIil'hi,. f>f fomiucion, 
0( .w,tcll«nlfl. Jnd eat. 01 baudcrie, 
0( <lefamllli<la, and noutaic:~ 
Of chirc;t,...n. .... ., and of Idbtnent$, 
Of _n&, .... of belt of r_u I 
0( II(Uft. 8IId 01 limonie .1(0; 
BIfIC eel c.lcdlDurs ~ be IMdt 90 ; 
nwr I'hullkn rmpn, if that they wen henr, 
.An.! {malc hlMrawerQl foule ,lbmt: 
If :III, perr_ wo.d upon hem pbi(w, 
n..... mi&iol atktt hem ,III P'C"ni=.l peinr. 
For fmale tl\.l*, and fmale otI'mn" 
He made the reJ1Ic pkDUtlrto 6Q; I 
" or fit 1M bilbop hfDt 110m with hism:JOlt. 
".,. ... ·eren In the 1.I'dModo1ten', book I 
Tbeo Nd "'" 11Iu'l1l hiIo jurifdiAion, 
Pawa- to don 0(1 bem oorrdion. 

• or aU there romu of judicM..... to be lounif ira moI\ ~II, and 1M 
,..,... _ (0 maIM fO the ~. S!lmpnour.. .1..,. ban, f« 
IbMGI~1 thil ...... ..,014 if. n.FriII'tdblllo 

A Sumpnollf isl ~1If'''''''doWII 
Willi nundcrnau. fur ra.mc. ... , 

• Aud. , .... at evft')' tcIWIt',...w. 
ThoI FNr ... 0. fuppoe..l _. Ars. &be.,.. __ 01 

.............. ~ "" be n'ioru, lbI wchIIeac:on_ llitCOOfit ....... 

...... _ lb. pM of hil QlpIor_ 01\ ~, 

HI hid I Sum,.... "1 to bit 1k1rttf,' 
A IMr~w._iQE~. 
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flCS T O RY 0 .'- TH E 

IN order to obtain a more dear ida of the d eric:aJ j udi • 
C'2ture, we tball (low take a nearer vitw of the differenr. 

For r .. btlC, he t.6 his dpi3i!1~, 
ThM 1.0,.1\{ him w~U whet " rniJhI: OIIlllllllnile ; 
H~ cou.N Cpln 0( Icdtnom 011 0It' two. 
T o Iccbell tum to low. 1IIc11_1J mo. 

Thit (aIle 1'-1', t" SolllpDOlM' (quool lbot Ftue) 
Had a1,,'1IIJ ~ ...", to h~ hnn~, 
Ju IIIIJ' lutlh I" luro ill &glelond, 
T hat IOI~ hom atllhe frctflll 1\>K 1ne,. k..c."", 
. ·orhir xq~ "" iII _ _ ,til DCwe i 

T tIcf "' ..... hll awro-'I priftl,.. 
H e f:OCIke him!'.lf • ,...c prtiillhltbr, 
H II maU\cr knew _ alWll1 what be WlIII. 
' \ 'illlcJut&o<t mandemelll, a Ic,,'ed nun 
H. cCl\llle fompne, IIf' Pfill! of Chrirtt'. cQlie, 
And tllef were inlr ,bd to 611 his punt, 
ADcImaken him eTel fella 1\ the naIc. 
A od o,hI: • JuoS. h:odde runC!l fINIc, 
ARd Will Ii thecf, rill" fueh Ilhed w as tIC', 
H as maiR .... had", bill twf hi. duetce. 
H e Will N 1lh.al1 , ... en him billaIi6) 
A thee f, and tke a SumpnOlll", ...... I baul. 

He had .1uI we:n.r.bel at lui rutAuc. 
T hat wheth ... thai. Sir. RoINrt , .... S,"' HIH', 
Or Jaltke, or RoIUf, .... whClf" thQ iI Went 
That br br hem, Iller toW is in bis er •• 
Thus ..... tho wench Ind be of on .!fen!, 
A<Id he wuld ftCdle. (tme;! maodemenl, 
And Wmpno IWm 10 tIM dl3pil~ hod", two, 
And pilL lhe nun, .-.d let the.wentbe CU. 
Thert wold he £11, Frend. ~ iball forlh, W:.t, 
Da Rnkl IIlK Qat of oo .... lettm hlak~1 
1 t... lharno ll'Iore 1$ In I./Ik eM tnvaille, 
1 _ IllY fte'IWI, thor 1 IN, lhee a~lIl. 
CertAin he k"' .... of bnbolres !Nfl1 Il'IO 

T1\a1l poIl\htt is 10 Idyro )'ft'ft IWO , 
F OIt' i", Illis ",orI411' is doge rm- 'h" bowe, 
T'tIXun l1li hun: .r_ from an hole ' knIt .... e, 
.Ie!: ttl-. tbit Swrt~ knew l Qoc tethour, 
Gr an _ lreT, or. p>nmour I 
. nd IQr lblil ..... lhe fruit of I II hit 1'UlI, 

objdls 

, 

-
Therfono 01'1 "hot (eI,," hiI ,nttbl. (SU I'" F,,,,,', ,...1 •• 1 

The (lint which Ibft. fpim ual. 0..-, in 11M dwaAIr he IIYti 
bIIIiM wen ia m. pnEtiu of pIllJ- of ihit fflJ IkaIpnd •• Inn it". bJ fIlCh W.u_I~ Xlil'llf .. "hom aI.I 11M b""h _ ~ IIr 
.1l.iI. QlCIIlil'_. II datlUol '" u-Eriac. 

H ..... . Conlil hIfloot -' • Ion<l, 
A beuu fcbor lhulde • ~ ~ 

• • '---



tlbJe& of its jurifdiBion, beginning with Clufts matrinfO

ni:d and tethmentary, ,md then proc~ing to tithes, and 
tit\! Others before enumented. 

H e woMe rul'l'ro fot a 'llUl't of WIDf; 
A JlloOd feb. to hive bla ctln(nbine 
A 1,,'el"mOOlh, :mot enure billl N tho (1IlL 
h ill privcly I filKh eke cwcIo ~ pili!. 
And ,f lit round II ... t~ a cood fd.wf'l 
He woo"l0 lIIChen him 10 tun IlOl1 2We 
In fwio:bo. caof ttle ur.haleken'. corle, 
11\11: if ;l ",~ roule w ...... in hit porle I 
F.,... ill hi, purie hi (huldt: rpunilbfc! be I 
l'IIrle it the atebHcken'Jt.alIo, WeI he. 
But w~1J 1 W(II. he: ~ ",hI iIl"-"e , 
Of QIlfln, .,..ht.cbe lilt}' mllll him dred .. 
For clII'fc wol n"riSht • ~nDitin& ra. .. t!l, 
Al,d alro ware him of 1.I,.ifir~";I. 

0, 

In bnJer bIdde t. NIIII owen cUe, 
TM fillip ,inc. of lbe diocite I 
And kM\v hiroenfail. JIld .... or hir rd. (S" ,i. PnJ.r~ •. j 

To co on w~b ebe Fri:lt'j Talc, ,«Cation wjlh. b:illili'. 
,,~bnnS' Iheo Suml'llOW' ;nw con-

• 

Brulber, quod hc, bcre wonnetb:at old RcbdUtr, 
Thx had dmon .. Ide to Id. hIr "",itA, 
As rot to ,eve a r-mJ of hi,.. rood. 
1 '11'011", ... 'W,}V. pens II:!ouIh thx Ib, be ..."".,; 
0,.1 wol r_ b.,. 100\11' uffto:el 
And fU, God "'01, or hire know J no .ice, 

He- lilen de-fCTiIMs him :u knor.lt. 1(';1'1, "poll nit; l5Iecutinn 01 hit 
In, • the wOnlMl°. door, aod CD- offi~, in 11111 1'o1lo"'il1, ~r i 

I have, qUClli be, of "'....,.,. hera I bill , 
Up "...,. 01 c ....... loke lhM lhou be 
To_"","",e- hero« lhe ;n:hNcken", knee, 
To :IIlrw," to tIM COlIn of tenain thlnp. 

M~ I not axea libel , Sire SU"'l'lJOur, 
An4 ... rwere lher by",-" Pf"'KIIl'JWllr, 
To (widle II'IIr1c a mel'l wold appooCen .... ~ 
T_, qoo4 this Sumpnout .. I"J .I0Il, In (no, 
1We1f peas 11'1 me, 1l'1li r wol. IlMcxql'lltc, 
llb..n no proRl t- therbJ bill: lire = 
~,m.lifkor hIIh!.he 0prmc, IfMI not I , 

of, ~Iet .... ridcn haftjl" .. 
Y",11 li'ioi twelf {*U. t mar no bapr clrieo 

". feqlld of the Tale ;. Del tel I!U.Il bei"l una6l'e to '''rlhe monrll 
... pvrpo{', Utept IIw tlMl :.tic. S\lDlp!lour It r,prd"(nt~ ;w 

.ij, .to pnt'c.inr 

• • • 
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• 
H I ST O R Y OF T HE 

()p .11 articles cI judicia1 C'ogni(ance which the ec:cle
fiaflical court da.imed exclufivdy to entertain, thlt of mll
trim~nJ (eern$ to haye been lela controverted by the fem
poral judges. When marriage was admitted by the religion 
of the c!,luntry to be a dtriftian (acramenr, the juri(did.ion 
of fpirilual judges could not well be di(putcd. W e ac
cordingly find no parli:unent2ry interpofition on this he:ld, 
but the eccldiaflical (,'I(j~rt .... 'U lef[ to decide in matrimo
nial caufes upon the pure principle, of c;U\onic:al jurif
prudence. 

M,.,TIlIMO"-Y was defined by the canonilts in tbis man
ncr: flit·; rt mulinis tlrljuntJi" inmidlillm !.Iit~ "IfJutlll 
di"tm, rum dill;n; rt humcni juris nmmU7/ir(Jti~ntJ lGnti
fUlfS. Thi! Ilnion o( maJi and wife w:.s preceded by /p'''
Jalitl, or e(pou(als, the nature of which 'mull be firfl con
lida-eu, before we come to (peaL: of matrimony. E(pou
(als were the promife of a marriage that WRS to tl ke place. 
and were divided Into efpouCals dl pr~Jt"tj, and c<poulhls 
dt [uturlJ. Tho(e of 1M former kind were- cOJlfidcrcd in 
the (:lOle light u .m:arimony; fo th!lt efpouf.,ls, properly 
(0 called, were the laner; which were, when a promi(e of 
:l future marri:lge was made by words of a future .fignifO. 

prcleadm, IU /uy~ ~Clmf'OUllJod at 
the ClII!~ former .n'W; .... .V'Ifia: 
crntom;IIM tor ..... an.! IhAt Ale 
~ lK\',r r",nlto.it'''' i'-Ill: W ,no 
oICIm/p h;n,(~if. 'hClc!'!ClI. J.,. both 
d<!~. ~ 01_ he is mIIIk til Mao 
on. ~6f hc-r /~rnitw .... 

Th;, v;llIhlliv. Tall I"tt tbe 
oftj'tn of the rpirilllal CO'<In '" • 
nf)' lIill..-.accful ",tit. ",II "fa.a. 
lome Icauobl 01' Iho c'olln it/elf. 
Maktn, :ll1a..-- fOf' ''''~ooru. 
wc..may. """,,cv..r,roI\Qt)II'<>nI tilli 
.. 101 other 'If":cc., Ilia ,he oft,,,,1'1 
..r tile hUboi' "'ere j>'Iirlnrs "' nil· 
fTI4I .... '" ;v "'f'iI know!!, 100 is 
"""'" rq,u\led _ Itk.tf, "i ,he. (hf'. 
ntfl 'I~ IT'l'l!'guliII'ilir, ,1(. coo.!lICl, 
if 11_11. w-cre ~, cD .. ft~!>'I, ~ rea"". '" ,1\" ,lq,,&.LhOo> ttr rub
'-:' l i l1l\I tN! UIO f'Uwt r and jlllU. . 

, 

d~Wm (I( Ib~ tribunal "'M', lhoeto
fOIl!. WIIlinU21ly herore tt.e '1<'1 ~f 
!he ~e. SIdI Uln(odmllieas 
... Ihef. t.on alone _I flll't1Je ,rat. hat ""lIh "hid> qllCftioos of 
/lMlio:M>ll'C Wltl'e eotl!~ on buth 
(..... ,,",,'1_ the ref_l'ion of 
reh,i"" II;od IlIw .. ed lhe precm. 
ftoni of'thc cL~l'I)'. 1mI :lIlnN the 
fcntinw:ulS of the people. refpdl:il;ll 
ocfk/'",lk,olll\l,hori'r . IW b,Ihoj'"s 
~ ~(tol its jurirdio!l:ion with 
;rut tco..Junob :&nil kruple. 1111 at 
100001b k (lHlk into Mllca, Itod J1.. .. 
[I'Iofhmoobli,"i<Jn, ~/bMofUlillgs 
.. I."dellt jj \uJ m\lf;b aJW'ed. It iI 
taRry tlo>t-'lc(...nIQJj...!pl~ ... 1t 
no .... t...-Nd of allY WheN." ., m. 
a:outl> rh.or; )nO d::l\cd I~ 10 
D",~lI(j c...-." 

cationi 

• 
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cation; :IS, "I will uke you. to wife.·1 SUcb cfpoufals 
might be muill it jimplidl1, or /rJMltl, as the canoni!b 
called thelll : the {or Iller wu wbtre a mere promifr wu 
made; the l::t.t~r was whdc rome earoelt 01' prodge pre~ 

ceded, as a ring given, or m OOItft tUen. EfpouC:lIi mull: 
be COllfr Jdrd by conferll, whether aprdTed in w rds, or 
by Come Jign; :1So tha: of a ring. a gift, a kifs, or em .. 
brace j by a letter, meReng\:r, Ojr p~oclln.lor. A ring, 
to an(wer this purpok, mu{~ a1w:ays b,t :lCcompanicd with 
feme /isns to exprefs both that it w:u gil«.!O :md receivcO 
by way of cJpoufall ; :lOd any doubt 011 this point was to be 
de~rmined by the eccleli::t.flical judge. 

ALl. perCon. who had completed their (cvenlh, yctr. 

were held compc1el1t to cQlltraa efpoufals j :lOd cfpou_ 
fal, coml'lllled h 'cn bcfott tbat age, might be ratified 

'\ by a regular courene. It was no impediment that a per_ 
COn w:1J de:U a,ud dwnb, pro,,;tku he had his intelle8" 
and could exprers his nllnd by ijgns. iJpouf:Lls mighr alfo 
be conlulled b)' third penons for the party j as by a fa. 
the. for a fon, a mother for a daughter, lin uncle for a 
nephew, by tutors and curators for their pupils. But thefe 
bad, no legal efFcfr, wlle(s the party when of :&ge of pu~ 
terty lignified h.i~ con(enl; which in cafe of 2. promife-by 
a father might be 2. tacit coofenr, but i!l other cafes mufr 
be expreCs: if the J»rty was prcfellt, and prtfrrved a 
fde.oct', it was held to be a tacit allCnt. Efpou(2.1ri were 
made ejther tllY" or with appoultment of a day, or lu 
ctJlfditi'M. If Ihe promife .antained ncithc::r of the latter 
qualifications, it wu (aid to bemade lurl. A promifc on 
conditionmadr the performance of it dcprnd oUkmle event, 
aud till thal took place i~had no effeC\ j unlefs a alrllo/i, 

• {lplJia in~n·t'ned. or the condition was (ueh n. the law 
pronounced to be turpit. 

EsPbVSALS, when Glnce contraClcd, fo bouml the p2r~ 
ties, &ar they could not rctrafr, btl! each had ajlls 1M
trimll1lii) Co., to be .. bit: 10 inAitutf I fuil {or the ecelt-G. 

. t 3 a£l-ical 

• • 
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CHU. :m', .fHc;oiIIJ Judge by cenfutcs to compel tbeother party to con. 
" ntKR"f vL (ummate the marrilge'. Indeed, if a ~lIr1llJliJ upullI (ue .. 

,.;DW. JV: ueded, the marriage W2S completed without more art .. , ,. 

• 

mony; for notwithfianding lilt maxim, that "Itt mu,,"i .. 
lUI fi' wljinfu'/t1tb m4lri""niJl1N. the church pre(umed 
that by rueh lIa tlte party meant to perform his promifr, 
rather th il.n commit the fin of fornication . This was a 
pre(umption which did • .not -admit -any proof to the COil· 

mtr, and it could be done away only by (hewing that tho 
d"poufals had before been legally dilTolvcd, or wtre in them
Cclve5 null and void. If the:re were morc than one c(pou~ 
follis, the (ormer were preferred, e,en tho' the latter had 
}>ecn fanElioned by an oath j unldt indeed a f.lIrttQ/i, (,6-

,ula had l ak~n pl..ce. The eEred of efpouIals was tQ 

create rueh a rdationfhip. th.1ttbc "".f0Rguitll; of the /1'"
fio, or f1\lI.n cfpoufed, could not, upon his death, or the 
~itlolutiOll. of the efpoufali, marry with the /1111/0, lIor fJiCi 

fI"/d. 
MANY w~re the cau(es whicl\ were held by the cano~ 

nills fufficient to dilTolve cfpouf:ds. They might be dif~ 

(oh'ed by mu(II:l11 confent, even tho' fan8:ioncd by;lIl oath J 
by abfolulion of the judge; by other e~ufal$ confinned 
111" (aTtlt/li. (,p,,/a ; by affinity fupt'rvening, tho' "by :ur 
illicit (fIp"/a ; by entry into rtligi()J"I; by forni.c:ltion., whe~ 
ther co.rporal or fpiti tual, as if either party fell into herefy 
or idobtry j by lapfc of time, as if they had let the d1y 
mentioned in the contralt pafs; or, if no day wuJixed, 
an :tbfencc of three years; foait a perron ~'U abfent fucb 
a length of time without fuffil.-ient caufe, the other party 
might contraEt afrctb; by fail ure in performing a condi. 
tion, if any was ann~eU; by '!.'\>Oft of a canonical impe .. 
diment; by (apita/IS j1Jjmirl tj~ happening between the 
perrolls efpollfed i by afpetity of manners in eilher p;!,f"t)' ; 
h)' deformity, or anf contagious diforder i in all which 
p.fes other efpoufals .might be contraCted, withol.!'t the 
~uthor!.ty "f ~e judge, if \he caufe WOlS not9rio~s in point 

. . - . ~ 
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e( (aa, and Jikcwife plain in point of Jaw; jf not noto
rious, then by the fentence of a judge·. 

E SPOUSAU d, pr.efinti, as WiS before {aid. were in 

e/Fell: a contr.lCi of mar;ittgc celebrated per fJerba til 
prteftnti. The definition of ",nlrimt;niultl or nllptitt: W2$ 

given before: upon that definition it is fufficient to remark, 
mat the words Ji'Villi humoff;'/' juris {'mllluni((lti'''im~ 
exprefrt'd that the parties fuould°bc of the fame religion. 
Chrifiians, by the ~on law, could not contract matri_ 
mony with Pagans, Jews, or Turks, under pain of ex_ 
commWlication. Matrimony was confidered iu varioUJ 
lights: lirfr, it was public or dandcfiine : jlhe former was 
c.t:~brated ill the prefcnce of witnelfc:s with all the due 
folemllities; the latt('r was without either. Again, rna .. 
ttimony was divided into I,p',imlmlll ",n r ntlll11, :md ,.,,. 
t llm tl "'" "Iiti"mm., and klitimlllU tt rotlill/. 

A MARfllAC8 W2! {aid to be Ilgitill'luIN I t non Y(lllIm, if 
it was celebrated between Je .... 'S and I nfidc:ls, and it was 
called "011 Y(ltum, bec:l.ure it might be diffolvnt by repudia_ 
tion; whereas marriage among chrilHans W1l5 indiffoluble, 
and was therefore calJed rotllm ; fo that a marriage rat/tm 
,tt "ON Ilgi/imllm was fuch as was amongchriAians, with_ 
out the canonical {olemnitiet; that which W1l5 1'(J/um It 

ItgitimN1If was a marriage among chri.fi.ians, :mended with 
all the due canonical folemnitics. This is tbe marriage: 
which it is our bufinefs to confider. 

F OR a marriage to l:ie contracted in a legitimate way, it 
W2S ntteffary to have the con(cttt not only of the parties, 
but of the parent!', if they had any; and if there was any 
force, or ftar, or error, thd'e were circumftances that 
'filiated a marriage, and ~enliered it void. The mttlll was 
fuch as i" lfnjlmrttm t)n-IIM 'lJr/ /(I!minam ,.ttfl {/Jurt; and 
dU; trT,r w:1S to be conct'ming fomething neceffary to the 
l[Iarrlage, as the ideniity of the perC on, and not his qua-

• • " eon. J~ Cln. 79tO!+ W=e, lpn. I~.Can.I;b. l. tic. t, 10. 

lity 

• • • 

55 

CRAP. XXV. . _. 
pt:NiiiVi 

LOW. IV, 



HIS TOR Y O"F T H £ 

lier or btune. Thin: ~re other impediments to matri
mony than thd"e tbr~, and theft' impediments were divided 
into {ueh as imPeded the conlta8 of marriage, and, if 
completed, dilfo!vCG it i and more wbich impc:dcd, but 
did not diBOI.,e, the contrad. Of the fanner kind 'W:rc 
fora:, fur, and etror, wbich have juR: been mentioned i 
to which the canonifts added (II"IlI;" i'!/iititl pllhlitlC h,
"ifI(/I;', willm foil",,,,, "'rlJ~ crimm, ,"wi ;'rrpDttn,;a, 
eu/th "ifptrrillu. 

THE impediment of Ulnllli,,, was that upon which the 
anonia, had employed great attention; and by nrious 
(ubtlelic, they had VCIt'nded it to rUth: uoex'pedcd conk
que~' dr.I.t the compafs within wh;ch marriage might 
be contraCted, was by there-means g~y n:trrowed. 

THEY divided "lnal;'" inlO hiritlt114 uJrna/, and I'la/. 
Spiritm1 was- (uc:n :u :uofc from bartUm or confirmation. 
Thus there was a umpattT'ftillll between the fpiritu21 (3-
tberwhobtptiftd, the fponfor for the child', and mefadler 
cI it; and a pattrnitDI bet.ween the -perion bapriling I.nd 
the. child baptifed, the fponfor and the child. There was in 
like manner afrttterllitns between the cbildrt:n of the per
fon baptiftng, or of the fponfar, and the child ~ptifcd; 
al1d fueh coznation in either of thefe inftances' W205 n 
an impediment which .... ,oold both obArull marriage, and 
diffolvt it, if cono-a£\ed. Tbe canonifrs, however, had 
guarded apinn one probable confequcfJCC: of this cogna .. 
tion; for if the f .. ther or mOlhtl 0( tbe child ihouIJ hllp
pell to be (ponrors, this was n'Ot held to be a caufe of fepa_ 
ntion, tho' it was an irregubritl that conftituted a fpiri
tol1 of'fionc:e I . , 

t {l"; ,---.foJ';!'i1 ~/..,.; 1bU: 
..... cIQIe to,. th./,-r .. , .. r ,noKI_ ..... 

• The Cauncil or Trent macIe an 
~Mlllll1i5pointol (pirilual.q. 
... ionl for iI .. ·.tJ.e\lol;felld, ttui 
the prabibitioll <.of -nq. w·. GIll, 
fe lie ~wecn tbccblldand IUr'll\a" 

• 

• 
""" mutheT :lind !til: f(101l(or: Ed 
tort_"" th. pm"" -"-MIa: ..., 
lbe WIIN'P,ed, -' ia (lither ..d 
rno:her: .""'" the pufOll '-U<q ,t • 
u.. 1I_ of conir ......... I _i&hac 
UtecMlin; 1(1 the ~1I k\ .; • 
Iha- care. CorY.)_ Caa. ,0. 91. 
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THI! tflnnt;o ,.,.".H, arore eilher from conCuguioilY eM"'. xxv. 
()(' affinity. Confanguinity, which was fomelimcs flgnified NIlNUV: 
by the general appellation of (Dplllilln, is defined ~y tbe tow. lV. 
taDOnifis to be, 'VUtCW/U"l pirfin.om, 0; ";k,,, flipit, dyuH- CoufMIllIiAiIJt' 
Mnlium, wi ajt"ttlillfilim, lornoii pr~lati(Jn' i" matr;ml-
ni" tltl 'xtro iUIHI, (OHtra!l"", . There 3re three con. 
fiderations ~I:uing to this point, which are thejlipu, lilltl1, 
and ,nIJut. Thej1i~1 was tha. {lock from which tbe 
perfons, whore rtlatioll{bip was in quefiion, dcfcemkd; and 
this was never computed as a degtu. LinUl w.lli defined 
to be "fulfit prifQn«,,,,,, o~ ,""", Jlipitt 't[cmMIIlilm/, 
diwrfls (,nli""'1 g1'(((III/, il nllmtru dflii1lS'UIfI. It was 
either the right line fur/rio,., contai ning the a(ccndruus i 

or info';" , cOIl~llIiag tho dcfccndants. or trmlj''''fi, 
which wu brtwetn the brot.b~r' and other {'Ilfllti. 

Ttn: tranfverfc line. was either 'flllll, which was when 
the ca;t •• ti were equally dillant from the JliplI; or Ulfl'lllfll. 
..th.ieh W:II when the.! were: not. Thus brothen were. in an 
cquaJ line, becaufe both were diR:ant in the f.me degree 
(rom the father : the brother and brother's fon were in an 
uncqu:ll line, becaufe the brOther W:I!I dill:ant from the 
f.uhcr in the jira: dcgrec, but the brother's fOil in the fe
~ond .. A tN1.IlS, or degree, is defined, hditlld, diflan
,i.". p,r/"'RruII' filii pr'Pi"1I1italil tiijlalltja inllr p~rfollal 
liMos tid Ji'lur/tll 'ifl""itUl" The calion law, as it con~ 
fidered the d~grees with a view to m:l.rtiagc., which fub_ 
fifted by the confc.lIt of two partiell, for ,bat re.afon always 
joined two perwns in reckoning them. This was done 
difrc.rently in the right line, and in the tr:lOfverfe line; for 
in the right line, whether fupcrwr or inferior, it was a 
rule, 9ltQ' l"'trgti,,,n ,,,,t urQlttltr, til nllmtr(J1/lur Ir(If/us, ",m". Jli/it, : thus every perron, whe.ther IIfcending or • 
dtfctnding, ~d II !kgl'« . . In the tran(verfc line, if 
equU,' the ruk was, film lrflJN 1t111i/flJi/f' urum 'fl/at • 
jllP;I,; nd,m tliJlont inllr ft. Thus, !ptrlul,1 and " "fohr;,,; 

arc 

• 
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CHAP, xxv. 
I I .!.Nav vI
LDW. IV. 

......,.. 

HISTORY 0.' Til}; 

.re di.lb.nt in 1M r~cond lkgree (rom the common flock, 

and therefore, by the canon law, were deemed in the (ame 
deg~ from (:leh other; (0 that two degreu, as reckoned 
in the civil law, c:ontlitute on(y one in Ihe canon law. 

In the U'oNjVtrjt "'''9uo/ lint the rule was, f",t, lrad. 
rtnfltio, dif/flt a jlipitt, ,IIi'1':1 iflltmt ;ntrr It: rhusthe bro-' 
ther'. fon was dilhl'lt in the fccon'd d~ree from thewlCle, 
becaufe he WIlS dt{bnt (r&m the grand.fathc:r, the common 
itock, in the fecond degree. 

THUS flood the law of cOllfan.;uinit}·) according to the 
wmput:ttion of the C3nonifi$ i and the mannC'r in which 
they :'!pplied it to the fubjeCl of marriage was this. In the 
right linC', wh(1her afccnrlrng or dcfctnding, all marriage 
wall prohibited ill ittji"itu"" and rueh as were canm.Clcd 
would be ditToh'ed. In the tranfverfe line, marriage was 
formerly prohibited a~ fa r as the feventh degr«, and lately 
k'I the fotJr:h degree only indu(II'e - : however, they heJd 
that fueh prohibited muri3ges contraaed between infidels, 
who were afto-wards converted. ihould not be diiIoh'c:d. 

THUS much of c:onf3nguinity: 3ffinity. the other branch 
of cogn;!.tion, was dl!fined to be , Plrfl"orMII IUCtjJit~ti(J, II 
"jtll /JrfNt"ims, whl!ther Inwful or un!a~l. Affinity" 
howe\'cr, did not c:xtend to the o.JJi'Ms of the marriel! per
fon, lIor to tr.e ((JPI/It; of the m~n and wom:m bet~n 
thcmfclv~, 'rhe de~s of affinity wer" calcula.ted by 

the fame rule as thofe or conr~ngu;lIity ; for as man and 
wife were one Reihl fo in wh:Jtfoe\'cr degree of cOnfil,tl. 
buinity 'litius or 7itin fi.:lnd to me, in the fame deg:r« 
of affinity would '''md the hutb:lnd of the onc or the wife 
Of the other. Affillity 1\'3S of three kinds. The firtt: kind 

of :.ffinity was contr2aed by o~e penon, the fecond by 
two, and the third by three, For example, my brother is 

• Tlwl't 1ft"" l<I ha,~ 1wC!'I ft'I!M MJ;reII; .. nll)'« " ' t fir~ Ih:It (hit. ]S 
:imbi~.lr &I: \D Iha d~,r_ prulllM· Han. VIII. c. 31 . (peakl Q( l\l!t pn •• 
-..! !II P.n;):Ind. 11, a tnld\'\Ij!ionef' lIiI.iti.>n .coariMd ... rJx bLri.h .... 
Artb"'1Mr L.'\IIf,,,,.c. "" mla'~ 61th,kpw, 

, 
• 
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my WrfiJlfgMinlUJ, his wife M:evia is related to me in 
the lira kind of affini ty j if my brother died, and M:e\'ia 
married Titius, he would be related to me in the fec:ond 
kind; and if Mzvia died, ::md Tirius married another 
wife, fbe would be related in the third kind of affinitv. 
The wives or huthllnd$ of two who wcre ;c!:ltcd by coli
fanguinity, were related to t3ch other by an affinity of 
the recond kind. In ilion, the JlU{hand or wife of ont 
related to me by confanguinity, is related w me by arl If
~nity of the firft kind-i the hulband or wife of ruth rel.uil)n 
in the lid!: kind of affinity, is related to me in the (ccond; 
amI the hufband or wife of a perron rd.at~d to me ill the 
{econd kind, i~ related to me in the third kind of :l.ffinity. 

T/"H! manner in which thi's law of affinity was :applied 
to marriage, was this : in like maImer :IS marriage be. 
twee-n wrj8nluinri, ill the afcending or dcfcemling lint', 
WlI prohibited i" i"j"iIMm. it was equally fo among 
thofe related by affinity, becoIufe they were c:onlidercd i" 
/1" pnrmtllm it lihif',rwm j fo that no marriage could take 
place between me and the (fmJn1l1llilfli of my wife in the 
.right line. The fame prohibition extended to chofe in the 
tr2~rverre line, as far as the feventh dC'gree in the "I'll kind 

·of a8illit)' j to the fourth degree, in the fccol)d kind; and 
to the fecond degree, in the third kind. It mull: be re. 
marktJ, that the affinity to impede marriage, muft be 
fuch as {ublifit'd before the marriage, and Jlot fuen as 
might afterwards {upcrvene. Such fubfequent :Ulinity ,"",ould 
neither dUfolve a marriage, nor efpoufa!sliI pnr!tllti. tho' 
it would e(poufaIs ti, !utMr,. 

A1.L thefe impedimenu, wheiherfrom confanguinityor 
affiniry, might be difpeni:!d with by the pope, upon Ihew. 
ipg fome trlle and lawful caufe for fueh di(penf;l.~on. But 
e\'w OD this prerogative of the fovereign pontiff the C:l. 
ncmifii had impoff!d.(ame re1lriltions j for it was held, that 
he c:o-.. ld grant no difpenf:uion to make a m:lrriage bw. 
ru~ if the impediment W in the ri&ht line.i but only in 

11« • 
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the collaleraJ, aod ill chit too not nelrer than the JCc:ond 
ckgr~t. fur~ c....y the n llonilh, the pope in the pleD i~ 
tude of his ' power could difpen{e with the Jaw only where 
he violated Il~itbcr the articles' of ruth, nor the gc~nl 
(bte of the church . 

THE 101ft ~t of cU!;n.ltion, called "t""t'-, I,golil) is 
detinet! to \K, ItrflnNru",prDximitttJ I X ad'/'fi'M "'tillY. 
rugationt foklllfi rit/l. fana prnlllliuu. This both impeded 
and diOo!ved matrimony ~twec:n af~nden" or derceodenu, 

not only during the adoption, but enD if it """ at end; 
ill the tran(vcr(c line, only while the lldoption fubfillcd . 
But the b.wof adoption never having prcv1i.led in this 
country, 110 im~dimrll~ could arife to marriage on thit 
c<.mfidt-rlltl(lll. Thus fur of cognatIon in all ilS parts. 

T HR Ilt:~t impediment was what the c2nonills termed 
jwjiitiflp"iIlictlbDntj1ali,; and this they defined, pr/Jpjllf" ital 
IJI Jp.,yedilllu ,"""lIilltl, ,.~/II'" 'x i'!f/iluJ;,nl IUJ¢.c / 
trl1b",s ,,.,PI,,. rjnjJ..", udtji.lxmrj1all1fJ. T his both im. 
ped~d 2nd diflOlvN tn:lrriage j and it extended to the fou rth 

degree. T he vd:.w, ro/litotit fll, ,.,,,, and ".,;, IfI"", are 
Impediments th:lt ()ted no I"Tticul:u obfervation. The 
~ri",t1l I"lllltlri; became :0111 impediment in this mann~r : 
]f :lny one, duting the life m his wife, cantraCttd rnatri." 
mooyor efpou(als with another, 2nd a eilrtiBlis "/"/. cn
f~d, 3nU tbe WORlao knew he had another wife, fudl 
marriage eould not afterward, be d bblilhe4 even by the 
death of tbe li rfl wife: but if fhe was ignorant of hit 
baving: anomer "" ife, and 00 eaowlil "pilio had uken 
place, rhe marriage " light be c(lntrlCled after the death of 
tht 6rft wife. Impltmtitl, if natur:tl, would both impede 
W dilTolve marriage; and fo, if lft:cident:.I, and before the 
marriage;' but if the a«ident happened 2fter the marriage, 
H had not that lep conftqucnce. 

On,£R. impediments there were, . which only impeded, 

but did. not dilTQlve n~rri age . T hefe )'Iere f ll r"., iJltlr

iiilNm, firi"" ,atu hi/mlls, <;tlltum fonpllX, trlmn.. A 
pt:Jfon.. 

, 
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perf on who was mad, might, howe~, during a lucid 'CRAP. x~ 
interval, contraCt: marriage. The [trl'.r, within which 7ii;.:ty- lIt 
uwriagc could not be celebrated, were (rom Ad\'Cnl to EDW. N. 
Epiphany j (fOOl Septuagetima to the olbvc of Lafler ;, 
2nd from the firft Rogalioo.day to the a-"hve of Pcnte_ 
coil. Catechifm was confidered as an impediment, on 
~ccount of the fpiritual cogllation which WiU fuppofed to 
be thereby creatca. • 

THE crimes whicp impeded, ,but did not diifolve, m:tl\o. 
f iage were thefe: itudbll, Ilxw,idium, raptlls, fofClpti. 
p,.,p,.-j; filii de flntt, prrflJuridJiulII, I'tf'Rittfltill JoJ,."ir. 
The manner in which inceft was an impediment, is thua 
explained by the canon.iO:s: IT a penon committed inccR: 
with a perf on in confanguinity with lUJ wife. Iud of COlIne 

in affinity with him, lhis f'aC\ made him :dl'ume an allinity 
with his wife, fo as todifable him from claiming Ihc con_ 
jugal rit~ during ht't life, Rnd. wncn the d~d, fro nl COll
tl~aing matrimony. The impcdimrntironl re«ivins hi, 

own child from the f~nt, was, in like ntanner. thilt he 
could not demand of his wife the conjugal ri~. A ptrfon 
who killed his wife (and Co :Ufo a wife who killed her huf_ 

) •. or one who killed a prdbyrw, or who h:.d incurred 
the punHh~nt of any (olemn penance, could II()t: contraCt 
matrimony. It wu required by the canons, Ihat a mat_ 

riage fhould be celebrated publicly in the f~ of the church, 
or in fome afiCmbly of the faithful , repterenting the chutch ; 
and the pari/h-prieft, or fome OM by his permiffion, was 

• to pronou.nce bis benediction ~. 
WI /hall now add a /t;w words 011 tlufllkjJi1lr nt:Irriages. 

Thefe W«'C fo called if c!'ntr:tll-ed withou.t .·itoe~ and.
as it were by fl:eallb, without any of the fo1emnitiel re • 

• quilitc to tbe celebration of all lawfwJ marri,,&cs: 1~hc re
qllifite fakmnitie.s wer;e. that the marr..iage lhould be pro
poun~byche prieJl, wbo was to fix a [jIM, within wnicb 

~ Con. J'" c.a. 's '0 lU. ~. mit. JUl". c:..l~. %. tit. If; 11, t p. 
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thole who knew any impediment fh ould decb.te j,. The 
pridl, in tbe rn~. time, was likewifc to aamine if tbert 
was any impediment, under pa.in of fufpenfion for three
YC311 if he nc;lKkd fo to do. The confc'l.ucl"ICc of 
(ueh clandeftinc marri:1~ was, that tbe c.hildren were all 
ilIegirinu.tc! ~owcvcr, the marriage might be made good, 
and the children legitimatrd, if it was afterward, approved 
by the cburcb, or publilhcd by tbe p;lrties I, The aburt 
of dlndelHnc marriages was very early noticed by our 
provincial {ynodi. It was required byoncof our confH
tutiOOJ, tb:lt b.tnns of marriage lhould be previoully pub
Jifbcd, and that JlO marriage Ihould be celebrated but in a 
parifb-church, or chapel having panx::bial. rights, unlefs 
v.;th fpecialliccnce of the bilbop; and any prieft affifting 
at a marriage not fo celebrated, was fubjeaed to the pe
nalty of (ufpenfion k. 

THE ullonilh reckon, among others, elk- elf'eCbll.nd 
con(equencer of matrimony to be: there: that the children 
born :Ut{'rwards eithu are legititw.te, or become (0. Of the 
former fort are thofe born during the marriage j of the lat. 
tcr - , arc thoft borb before the marriage, if the pa~ots, at' 
the lime, were capable of conmBing matrimony: (~ond .. 
Iy, that they were to cohabit: thinlly, that no fimpte d~ 
nnti, il/ttr virum 1.1 I,,"rent could rrgullrly hold I. 

'rue next point [0 be confidered is div,ru. This w at 

delin", to be, 'tgitilflo morili , I uXl rit ftporoti~ tiP"; tl"' . 
,tWf',,,, jllJium, tum ca".!.. (ft"i/j,,,e, ~ tt /uffifielftt dUI 
proft'Jtjr.'l1 {a!};z. It was either tlTi, or fljl/tuli maJrimQ_ • 

"io(il . 10 dIe lirA infian~, there was III intcroillion from 
:tny cohabitation, or mutual O<flverfatton, either (or 3 

time, or t;eutnlly without any mention of lime: in the 
btter, th.e nurriagc was intitdy djjJ'olvcd for ever, The 
cau(es of divorce of ae former kjn~ were, P6pltr 0""14 
rillm, ,r'Pltr /lIr",m, ,TIP'" htertjin, , r#pt'r /tIfJ(tiam. 

I Ccn. J .. c.n. ' 01 , 10J . 
l.lime. J.!R. Jilt. c.. lib. •• ~ J. 
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With re(pea.to adultery it W2S held, that if both part~ 
were equally guilt)" or the huCb3nd profiituted the wife, 
or the nulband was reconciled \0 his wife arrer her gwlt, it 
was no caufe of divorce. The only caufC of divorce tI;n_ 

tllii mtltrim(miolis, as laid down by the pious C2Jlonifrs, was 
pr'pltr injitklitatltN, which was when one of the patties 
became catholic, and would not Jive with the orner, who 
continued frill an unbeliever. But ·this, tho' the:: only c:l.uk.: 
of divorce d vinr"J" WjlS not the only ground upon which 
a marriage might be diflOlved, fQr we have jpll been cnu
mCl'2ting many impediments which ;ntirely diflOlveU the 
l11arriage. In cafe of Il divorce fJu~d'IJ;n,.itl11l . the pa r
tie.! were at liberty to marry j but a divorce Q trn had no 
fuch effi I the parties filII continuing man and wifc. If 
either party, without a caufe of divorce, or the jutlge'l 
authority, declined the conjugal Rate, he or /he might be 
compelled I)y an allion ad ",atrim"';lIm tlfl";;"',,,. If a • 
woman, UIK>Il:il juft caufe of complaint of the huiband's 
(everity, but without a regular divorce, dcp:u"ted from him, 
the would be reftored 10 her hu~nd, if he demandcd hcr~ 
provided hc gavc fecutity for treating hcr well; but no 
, eOiluDen would be made!., if thc fexer;ty wasIueh as could 
not eafilyb:: gw.rded ~ajnA: by any fecurity j amI, in fuch 
",fc, ale would be commiued tt) the cui1cdy of fome dif_ 
cuet woman tiU the decifion of tile caufe. 

Till! canon bw put a mark 9f difapprobation upon1l'up_ 
lite fo .. ",ml.e; for fo they termed every marriage afler the 

• firft: nQ benedi8:ion could be pronounced, nor could any • prien be prefeut at the cdeb/ation of them". Bigamy w.lC 

fuell a Uigma upon a man, as to tlifqualify him for receiving 
orders, even tho' his wife was d ; nor could it be re-

C' moved by 311)' difpen6 .• ioll, But the canonins c;rried the 
coullruClion of bigamy' beyolld the: eontratling gf a (econd 
marr~ge. If a man carnally knew a woman who com-

• Con. J .... C'~ l~ill09, uo, Launc. bl\. JUI", Cu. Lb, a.. 'tt. 16. 
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mitto:l :ldulkrJ'1 jf be married a 'trOm1n repudiated, or a 
widow, he ms confidcred as a big.mill, and difqualifiecl 
for orderl. It wu held, that .,penon marrying a womaD, 
who ~ married [0 anotbtr, bur. not carnally know" by 
fuch ftr:anger. was not a b;gam~l j nor one who had bad 
Dlany concubines, if he had undergone prnancc, and h;td 
been difpenfed with. The latter therefore was not conli
dered ruth an ;"""llIls,.l'I, (for Co bigamy was termed) as 
to render . pcl ron unfit for the duties of the church " The 
crcdiuhatwugiven by our C(IW"ts of common law to tbe bi. 
fbop's certificate in cafes of ballardy and higamy, has been too 
often m:ntioned to lied Millg enlarged upon ill this place-.. 

SUCH was the lawci marria&e, a5 ddivertd by the cano
lIirts, and adopted by our cccldi2A:ic:d courtS for thclr rule, 
in decidiRg upon matrimonial caufes. To thefe it will be 

nccdf:uy to add fome pointS of :l juridical nature rdatlng 
to marri~ge, which wert: pecLiliar to our own!;aw J and OCC3._ 
tion:illy had been agitated both in our I:ly and fpiritual cowu. 
In our (pirilu:l1 courts we find a (uit (poken of by write,. 
of the next period. (;ailed jaOi,ati." if """,,int') ::w.a 
~ich probably nifted at the time of which wt: art: now 
Wrltlng. This Wllfi • proc:f:eding to clear a pcri'!ln of ,. 
ftultrimonial oonrrali, which was pretcnded to exift by (be 
ether party. A (uit, as w:lS before (een, might be brought. 
in the ccdefiaRial court by 3. man for recovcry of his. 
wi~ f fue w:t§ aken from him, provided the aCtion was 
merely to ha\'C po~tfi.on of her; and yet he might alfo 
han:. an .£\.ion (j( trcfpaf' to recoyer her. and alfo, if the 
c~re was of that (ort, an action ., JlX,1" alH/find nUrI h",il 
",rl-. If a mlln lived rcpara~~ from bit wife, an:r.aion 
nli:;ht be. had in this court to compel him to receive bet 
and cobabit with her; and this prollifion of the canon la., • 
as has jufr ~n {hewn, was (uppOr~ .to be affo &.naioncd 
by an nprc:ffion in fuu, '3 Ed. I. c. 3+'. 
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IT appears alfo.. that ,oods proroikd with a woman in 
marriaac w~rc dcmandable in this COUl', wr 'h~ mar
riage celebrated: but upan this bad arifen fome difference 
of opinion. We hare before fccn a diflinClioli between 
a contraCt to give mon~y, if 2. perfon will take to wife a 
woman, and a promife of money with a woman in mu
ri:a.gc. the former being held a temporal Ollmer, the latter 
fuch as was proper for this cOlin '. It may be doubted, 
whether the ju~cs. were now foniee ItS to make anydiftinc_ 
tion upon the wording (If form of fuch agreemwts, unites 
they were by d ti, and then there wss no difputc but they 
Vo'trc purdy Jay (olltracb ' . For in J+ Ed. IV. where the. 
decl'H:uion merely flated that be had nlarried the d:1ughtcr 
of the defendant, and that be lbould have twenty powld, 
in refpeCt thereofi all the judge of the commonwplcas held, 
that upon tl~ (ace of it, this was only determinable in the 
COUrt chril1:ian, ",ing if tJIl!m7ll: nation HI tIM worring,' ; 
and it is colleCted from th~ Regilh:rJ that for marri~ge 
IPOncy, and penfions, fu it w:lS inllari:lbly to be in the fri
ri,u .. l ~rt' , Mention is there madc of fucb a (ui l braucht 
aj.~nft lhe eXttulOn of the perron promiling, and it being 
lfld.g~, a confultation was granted -, Indeed, lhi! 
feemed to,be the fetl.led opinion, which prcvaiJed in the two 
(OUOWj~lg reigns, and long after, On comparing thefe 
car.:s, we find the law u delivered by Brac'lon at lrugth 
rt"·e(bbliilied AAd confirmed. x, it was alfo raid.lh,u .mere 
a man gave gno(b with his cb.ughlcr in marriJgc, and lhe 
was dierwanli dh'orud, he might have a (uit ill thil court 
to recover tbc: goocl51:; but this muft be WlderJlood of a 
divwce for fomc impedi..)ment, and fIOt upon the wo· 
man', adukt,., c. 
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HI STORY OF THE 

NOTWITHsTA~OIr;G wills, and the adminiftl"lltion of 

inte{b.tu' effelb, were obje .. qs of ttclefiaftical judicature, 
theft: were maut"rt' Of fuch jealops concern, th::.t the p2r1ia~ 
Ihem had more than ontt interpofed [0 lay down ruJC"S for 
the government of bithors in the article of adminiA:ration 
in (::tfes of intef'bcy. It had been ordained, fifn, Ihat the 
ordinary fhould pay the debts of the intcftate, the fame 
:tS an executor I; and, rccondly. that Ihe ordin3ry fhoultl, 
in fuch c;oSc, alvr.l)'s gr:mt :tdm'iniflration !o th!' next and 
moft lawful friends of the inteftate". ' lVhen thefe grand 
poinu were adjufted, the mode of aceomplifhing: either 
wac left to be (ettled by thettcldiaftic:tl juri(dillion. Upon 
this head fe~ral confHtutions h:ld httn made, one of them 
(0 far back. al the reign of Henry HI. 

IT wu ordained by :I legatine conlHtution of nrdinal 
Ottoboni, that no executor !hould be admitted to the ue~ 
cution of any teftament, nor !hould any teftamentbe provtd 
by him before the ordinary, according to the eAablifhed 
cu(lum. tilt he had, if a !:lyman, exprefsll renounced the 
privilege 0( his awn tempor.tl COllft. Such was the con
te{\: in thofe days concerning the jurifdili.ion over Icfta._ 
menu.ry queflions, that it w:as thought ol;:ceffi.ry.to bini 
:an executor l'ot loani! him(c:Ir of Ihis difference of opinion. 
T~ cooflitution fun her ordains, that executors., before 
thl!), received adminifil"lltion of the eli'elb, Ihould make 
:In illtelllory in theprefenceofcredible peMon!', who were 
Jlcqu~jn:cd with the dfeas of the deccafed. :md exhibit 
it to their fupetior prelate. If :lny ~ pre(umed to ad. 
miniAer belare he h:w made tn invtntory, be w:u to be pu_ 
niJbed :tt the di(C'retion of the bi J.ope . . There:are two COIl_ 

fii~utionlof Sttplm. Lit,,! ,,» on Ihe fubje8: or I~'hmentl 
m;lde hy ceder-aA.ies. Dy one it was ordained, that no • 
beneficed. clerk fhould leave any tl)ing by tefiament to his' 
t;Oncubine; and if he did, th::.t the whole bcquefllhould, 

• Vioa . iIIll· \"01. 11. 1'1. • Ibill. l '7' ~ eo-.n . O:I,:.Ib.JD. tit. I~ • 
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'by the bilhop of the diocrCt' , be coru-crled to the ute of the 
church which the d«~ penon held. .By the {ccond it 
WdS ordained, tbat religious pcrfons, lAS froll} the ddign of 
their rule anti order they \\-crc to b:l\'c no propertYI (0 they 
lhould not make any tdbment, which wu cowormabl~ 
with lhe rule of the ponci6cal bw 4• 

I rreIigiousperfooshadnopropert)' of their own, ther w.:re 
deemed unnt to be tfUfted l\'itb dl'C property of olhers. It 
bad accardi-litly Oc(Jl ordained, in a conllju~tioll of arch. 
bifhop Boni Xt'l in the time of Heory Ill. tij:lt IU) rdi .. 
'lou$ pcr{Oll$ of whatucr oriler lhould be c:xecl.ilOrs uf 
tea-amel:''', unltf by 1M lictfl~e aud plelr~rc of fht:tr ur
dirury. Thil WIIi roflen~ b)' a contlitu tion of arrnbi!hup 
l'cckham in the reign of Edward I. which required that 
110 religious (!Crfon {h0\41d be executor, unlni his flt/perior 
Wol fecurity for <l d,.,.e performance of hi' duty, nd for his 
r ndcring a faitllful :lnd true account of tbe overplus to ~h~ 
ordinary of the place: ann bce:l.ufe feme perfOI'lS wearing I 
religious habit gOt them(d ves to be appoi nlw diftri/;:mrs 
of rhe eifc:l\, of decc:af"ed penons, as if thlt was not within 
the provilions eoncemint executors, it WllS now ordained, 

at the .bol-e regulation ihould a(lPly in bOth cafet j and 
any ont: wh~ without fuch kcuri.ty. intermeddled in ,he 
e)(ttutlOIl or dillribution of &Ich dfccb, was made lillible 
to the pain of an anathc:ma. i fo that thofe \tho could lIot 

~ive {uurity, ('ould ncitbe{ be c:xc:cutN'J nor dlfiTib~rs t , 

THE next legifi:lth-e provinon on the fubjc:d. of tefla
mems, i'lo 01. eOllllltution of archbifhop .A1ephfll/f) in the be
cinning of the reign of EdW:lrd ill. This wat to p:prcCi 
:I griennet wbieb W'.' a fubjetlof grcat complaint lIurin~ 
the whole of that King'S ~eigll' It feems thOlt ordiJlaric 
uf\;d to enl't of cxe<:utors gr~t f.,curitics (or the inCinua 
don or proving of tellllments, :l1x!. the commiffiOI1 of ad .. 
Ulimnr.uion, in order'to e)ltoH ~vy (ees ::.ud douceun. 

I LrrA I (./Ii, ,(;,_ • Ibid. ,(ii, ,u. I'" 
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To ptt-vent this in rome degrC'e, it was ordained, that (or 
the inrulUation of a wiil of a poor mau, the inventory of 
whore goods did' not ('¥cecd one hundred lhillings (tetling, 
JIOrhing at aU lhoula be dem:lOdcd'. 

ANOTHER. conllitution made by an:'hbilhop Boniface 
in the reign of Henry In. W:IJ revived, and rc-enac!lcd 
by archbilhop tratford in the reign of Edward 111. 
ComplJ.i.nt had thell ~d muk, and the {arne: cau(e conti_ 
nucd in t~ latter rogn, UlU wherc"perfons, whethC'rcler_ 
gy or lay. died intdb.tc, the lords of f«s did not permit 
the debts of tbe dec-eared to be paid out c:J thdr movtablcf, 
JlOr difirihUlion to be made by the ordinary to t.ht ufc of 
the wife, children, relat ions., or others, in fuch propor. 
[ ;UII U was due (0 c:vb. according to the cunom of tbe 
country. Otbers, again, prevented penons who were aJ. 
ieyip'iti;, and of fe rvilccondition, and women, w!lethermar
riedorfingh; (rom making Iheirwili5; all which .... '21 fh.led 10 

be in viol tiPOl of the ufage of thechurch hitherto approved, 
2$ well as an offence to the Divine Majefiy, .and the eccle_ 
(!.:Ifrieal l~w. ~ich an: !lated to be the abure$ ..... hich no~ 
prcv2iled on ttJii fubjeCt. For the ~orreCtion of them il was 
now orJained, that all perfoni in fueh cafe offendin&. 
¥d be involved in a (entenee of the g~atcr excemmll_ 
niQtion. It WaJ furthe r provided, that wilen a ttaament 
had once been proved and 3RProycd before the ordinary 
of the place, it (bpuld not be required to be proved anq 
2pprovcd brfore any layman, unh:f$ by rcafOD of any lay 
fee whicb might be be'lueathc4 in futh tcfbnlt.'Dt. It waa 
enjoined, thar lIone thouhl prefume to plevem the df"Cl: 
of any Ie/lament or Jil ft will, wf\e.re lI. \)equ.efi wai war
f~nu~d eithc:r by p:uticular cun&m1 or the gcJ'lC'r:aJ bw. 
All offen'dels in the: .above cafts wert declared 10 be m
voh'~ i~ ~ (entence of the greater cxcomnmnicalion. 

~ Lrllll. '10. 
" 
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TH£ anide of inventories was again provided for in CHAP. XX¥ 
this confiitution. It was ordained, that adminiftration i"ENR):" \'/ 
fhould not be granted to lUI eXKutor, till a faithful inveh- EDW. JV. 
tory had been made of au.. the goodl, with an exception 
only af the funeral cxpences, and thafe of mnking fuch 
invCOIOfY. Th. time of delivering this inventory was 
left to the difcrttion of the ardinary. Farther, it waspro-
vidtd, as had been before dcneoin the cafe of re.li giou~ 
pcrfons, that after the will W3S proved, the admimftruion 
fbould not be committed but to Cueo perfons as were able 
to give a good 2CCaunt.r their adminiftration J and, if 
neunary, give good fecurity, and mne faithful promife 
fa to dOj whenever they (bawd be required by the ordir..ary. 
As to religious perCons, they were not to be executors 
witbout the permiAiM of their aroinaries. it was a1fo 
~ed, that (JUt of the pOrtion that belonged to the dead 
man, ' tM church £bowd r«rive its accufiomed due> 
meaning the m,,·t".,., that WOd due by the cunom of fame 
places. 

• 

T o prevent all pretcn«S that might be made ufe of 10 E .. 

embe2:.·de the clTeds of the decL-afed, it was ordained, that Xtw:«1; 

.no ' cx~cutor thould appropriate any goods af the de-
cc:ued under title af a fllle , or by any oUKr pret~nct', 

unltfs a gift of them had been madt' by th~ tdb tor ;nt,r 
tJ;"u, or by will I or they wtre given to him by Ihe di· 
redion of the ordinary for his Trouble; or any dclJt was 
owi.ng to him from the de«:1Ced ;- or they were taken as :l 
modente cotnpenfation for Ihe t'xpe:nces of the admini/lra-
tioo. H he )wi none of thefe excufes, a pelIOn appro-
priating IIny goods of the dece:afed, would be fufpendl!d 
.. inlrljfo t((Uji4; nor ~ollld be :lbfolved" till he had rc-
ftored the: things fa unjuflly appropriated, a~d ooublc 
&be value out 01 his own goods to the fabric of the church 
10 wbicb the deccaG:c! belonged', 

• 
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. Tn'! liberty bken with the goods of aeceafecJ ~rforft 
Wll5 a matter of great fcamfal to the church. :md gn'at 
oppreffion to the people, and ~:lS much. complained of 
during the reign of EdwanlIU. In Ibe 16th year of that 
king, the exttnt of thill c¥il i. trn.s flated in lhe prc:unble 
of a coofl:iwtion by :m::hbifhop Stratford. it recites, that 
(ome eccldi:lftical judges would not permit dIe executors 
(If Jrceafed perfuO$ to di(pofc of their goods according to 
the diretlion of their tdulors, and the (antHoM both of tlle 
bw and the C:lnons; d13t they took- to themfch'cs. the 
movcabl~ of teRators, and of jntefiu~ (which, a(tct the 
payment of drbts ihould be applied to pot s ufes); a.nd (0 
fomeli(l'l¢l diAribured tbem at their plca.fure, b)th exdudin, 
tbe.Jet"Ofcd and their creditors: in confiduation whereof 
many perron" when lid •• uli:d to alien their moveable~ fo 
Ih:r. t churcbea \I ere dcfrauckd; and creditorf', cbildlen. 11111.1 

wives, wbo by law :mil CUGOOl ought to have their !h:m"S, 
we:re dqmvcd of their due". Such ..... en t.~e abufeti; and 
the remedy provided for them was as fOUOW5 . It ..... as or· 
Iiained, thal bi!hop5 :mel other ecclefiafiical judgCl fhould 
not inkrmeddle ill elfC& of leGuors, except (0 far as the 
bw permittc:d, t1nder3Ilyp~tence whatfoevc:r, but.1hou14 
fredy permit the cxceutol'$ to difpo(c of them; and it di_ 
rca, rtul they {bowd dift-ribute the goods of inteft:atel in 
this manner: fuch as remained arter payment of debts, 
were tu go "d pins (QUJIl', It P"pni, tUftilrntiltltl (f/fjall. 

ruitlli" fi",i'"iblts, ,1 P""iIf9_h, feu o/ij., p,.1 dif'ndl~ 
,.ltln (f/,i/Mru", fit/utt i :md the ordinary ..... as [0 retain 
nothing to himfdf, uctpl, perh.ps, fomethi"g rt::i.lQnable 
ror hi~ trcublc, under ~in of fl\fpcnfion ah illtrtJfil «dt. 
I~ I . • t J'le l'roviliM5 of this conilltution did not yet re_ 
med\' the evil ~ inP,;ud thcrcf(n"e of calling .Vin upon me 
(lrdi~JriCi to fulfil the duty hereby e.njoined, it .-as jwfae4 
a bl..ttcr n:gulalion to remove the zdminiftruion iDUrel, 

.. Jotmi'. ~ •••• ,... •• 
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out of their hands i which was-donr, 2S we have fcen, hy CRAP. 
fiat. 31 Ed. ill. which commands the ordinary, in cafe 
of inteftacy, to dt-PlitC Ih! lItd aJfJ mfjl luwfolfritntb of 
the inteftate to admin.i!ler hi, gooda t. 

By another conftirution of the (arne ;u:shhiibop, the fees 
to be ~id in cafes of wills wert fixed. J t wu ordained, tint 
for the proving, approving, or the infillu:uion of a wil4 
nothing fbould be taken by bilhops or ordilW'ies; but to 

the clerks, a ccrni:l ~ward for their trooble Wai to be 
p:.id. Tne p:micul:tr fum ' to be paid for infinu:ltion, 
inventory, acquittances, for hearing !.he a.ccounl, an: pre~ 
kribed by this conftitution in pro}lOrtion Ito t~ value of 

me dfe8:s; if anyone-rook mo~, he .... " within a month, 
to pAy double the value to the fabric of the church of the 
plsce; if he neglelted fa to do, the offenckr, being a hi_ 
{bop, w at to be fufpcnded d ;'fIgr1fu 'Clkji., if an in_ 
ferior, ab '.ffiti# It IulHp;" till he compliw. It was alfo 
enb.intd, that no acquittaJ'lce lbould be made to an o:c
cutor, till he had given a true account of his admlnittl'll_ 
non, under pain of fuIpcnlion t1' ;"CrtJlit tultfi,te for fix 
1I1omh,l. 

• SUCII were the provi(loo, made, 1It different times. by 
the e«lefiaftic::d ktiflatul't:, upon the fubjelt: of wills ilnd 
intdbt')·. Both thefe articles are very full, conlidercd' 

~ V"04.:IIIt. ~ n . )s~. 
'lbMl. ,S" ,\I:, IIJ. There 
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~ .. ". xxv. by our two canonifts, LJtu1wwl and Jlb1l tkAtbn/(/, from 
, -- I whoCe glolTes we are to colka wh:tt were the opinion' 

lJ6HRY VI. . . 
tow. lV. prevailing in the clerical courts. refpeB:mg thC"fe tWO ob~ 

jeds of eccldiallical cognifance. W ith the aaifiancc of 
thefe writers, we lhall be abJc to acquaint the reader with 
the law upon this bead. We !halJ begin .with wills. 

01 tn. ~JmlJoi 1 T fhould ftrll be obli:rved, that will. were of two kinds t 
.,lIs, i<t. that is. tllommtum, and 'ultima 'floburlot; and all the fore

going confiitutions make ufe of bo:h thefe ttrms, (0 that 
their regulatiolls are applicable to both . The doGlors, 
however, m:adc a difference betwec:1l them. The former 
was a mMe folemn aB, attended with all the forms prc
fcribed in fuch cafes by the law boob: if any of thtfe 
form. were w:mting, it was lIot a tdhment, but a mere 
declaration of the ultima 'f)o/,mtQ,. A ndki/ alfo migbt go 
under this title: thus, in Our e<:cldiallical law, a t!f'l1-
ment and a /'!fI wiD fetmcd to be Ilt!lrly the f::tme thillg in 
dfeQ. • i and we (hall 2Ccenlingly we the werd wi". with. 
eut any rcf~nce to a dHlinliioli between that and a tefta. 
n:rQt. 

\V It have fCt'n, that the right of wives and of prrren. 
trifi:riptitii, and other5 fi",jfjs roIull,;,,,i,, (muning, proba_ 

bly, fueh as held by villai n tenure, Ihough not villains 
lhemfdveI) to make wills, wu vindiated by a c:onlliw_ 
l ien of "rchbi(hop Str.lIferd. This conllitution is (up
porttd by Lyndwood, ~o 1::1)" it dewn, that all penonl 
ll}ly make wills, except Ihofe who. come under any of 
the foIlowinguefcriptions: lirll, thofr who. had no fufficienr 
authority. as (ens, a~uaJ villilins, monn, hah .. i 
{ccondly, thoft' not having fufticWnt uDdtt{bnditlg, u an: 
infant, ma~mln, ",mu ~.,tJts, Ind prodigal i th irdl,·~ n.or. 
.... 11.0 had not fufticienl knfes, as the blind, dnI, =-I 
dumb i fourthly, thore condemned lQ death 01' 10 __ _ 

JIlent I owd, fiftbly, thole .... hofe tnte Oate ..... corJIIieioD 

• 
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was not kna.·Jt, Such perfons aR alJon by L,nd. CHAP. %XV. 

wood to be properly ~epted by aU the doB:ors from the ~. 
priyilege i:J making a will;, but as 3 married WOIJ1Oln is lOW. IV. 
not mentioned among thefe exceptions, he expreJTes great 
aftonilbmem, that in his time hulband, wdcuoured to 
prc~cnt them frtnn making wiDs; and ~ combats wi.' 
poJition with great earndlnefs. 

• 
As to the objetlion that mves have ""I/o !J~ndJ no 

goods of which to m:l.k:c a will, but tbat they ,,11 belonged 
co the hufband, fo that lhe could not m:tkc a will without 
his ptrmiffion; he faid, that this might, "ldeW, hold as 
(;If as concerned the hulband', own goods, (though there 
wen: (ome dollars who thought the marfied {btt gave the 
wife dominion oyer her bufband's good!i),.nd he :tdmittcd 
that his penniffian wu nccclTary to her .making a will of 
2ny p:lrt of ,ht",. But be contends, that there was a difw 
tindian, which mkde ~rt.\iJl goods the property of the 
huCband, and others the pr~rty of the wife; for, fl}'l 

he, the prohibirion which prevented any gifts between m,ln 
and wiie· during the marriage, could hlvo no applica_ 
tiun, unlcJs they had diftinll goods: the fame may be 
flfid Of the rule df the calion law, that goods produced 
from the goods of the hulband :Iud wife filou)d be divided 
equ;llly when the marriage ceared, and that rule which 
ga\'c the wife's portion back to her upon the diiro)ution of • 
the marri:lge. He admiu, however, that the hufb::md 
.:ad power over the wife', portion, and that what wu 
,.inw by the wife during the marriagc, was prcfumod to 
be gail~ out of her hufband'. gooes, and (be dent),. coulJ 
hOC btqueath mem, 'Qlefe rdlraints, tberefore, upon 
the wife ...:re. whne it did not appear whence. file had 

. .... bet .cquifitions j and he frtms to think, that where 
a ridI woman married II poor man, and the zcquifitlolU cf 
.. wife ('ould not be fuppofed to be made OUl of his pro-

pcrtt, 

• 
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.cHAP. xxv. ptt't)', Oae would not be rei\raiatd from maldng a wiH 
..... _oJ without btr huCband's conrem. He kan, to think, ~t 

NRY YI. . 1\... l r h' 'r.' low. lV. tue polition which made a ty.lIl7i1nd mal er 0 1$ WIll:" 
property WJ.S nue in delali •• J ; but tbis held only 'lllam· 
iii"" Iu", lubni"V/rol ; :lIId (0 long as he was not (urpeaed,. 
nor 4ecliniog in his circumAaocest he was mancr fo as to 
zdminifter them. But though he wu uminlll i" J~t#H/;Il/, 
be IdYS it down peremptorily Ih:u: he was no" (0 in rt&ur 
larl1pIJtrm.libuJ; for thefe belonged to the wife cI'en au-
1i11~ the muri:Jge. lind fhe might freely make II will of 
them without htr hulband's conCent. The DIUt(l pllrapiHr_ 
IJnlia arc tldined by Lyndwood to be, f/UIf1 uxtn' hobn 
t l'lra tUum Po Ifwc refer to the j.uugmcnt of me common 
loaw, we fmd. it b,id down, tb3t !\ wife might, with the 
Iiccuce of her hufb:llld, mllet' executors; but his agree_ 
Iptnt was conlidered as nrcelTary to make the will good; 
the might :Ufo make her hutband executor to her will •• 

NEXT to the uflatH', we ihould confider the lituationof 
the (lWlit,,., whom he deputes to execute $-lJe will be baa 
made. Many pointS of law concerning the dut), :l.Ild charac_ 
ter of executors arc "titated by],h,,,h ~tbllU1, in hi, farnoua 
alofs on a c:onfritution of eardilUl Ottoboni'. 'Ye 1euo 
from him, dl:lt a millOT of fevenleen yeats old might lJe. an 
executor by a particular cufiom, though not by the canoni_ 
cal law. It W:l.S by cu!l:om a1rc, ttllt a woman might be 
mule an CXC(:U10l'. ]t was II. point much deb:ued amOl'lg 
the canonills, whetheT an executor was compcUable CO 
ph upon bim the tTuft j and fome had held chitt he will, 

urc it was a public duty, and a public duty every one 
WIli bound to dircharge. But is opi.,ion is thouaht by 
,?ur &lolfifi to apply to what he calls Ixft/ltllr k,iJi.",. 
and not U) a ceibme:ntary C:XCNtor, who «rlaiN, "'. lit' 
Ilberty to decline: I bctauIC no mal~ could. impoi: • .., 
01\ anotber beyond the benefit he received.: Iboup .... 

, .. Uca. \'1. )1. n Hen. VI. I'. ~ Tit. 14' .... 
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he h2d undertaho ruch dwU, be might be compelled 
by occlefiaflic3l ttnfu.rcs to ftillil it. Another quellion 
among the OllloniOs wu, 'l¥hc:ttacr, when there were: more 
than onc cxttutor, they were :ill to concur in being tI!1,r 
or HilI in all aBion, or in making an agreement. If they 
~~ conlidcred in the liebe of procurators, u (Orne held, 
they could not a8. 3lone i but o-thers held, they were 
rather in the nature of lutOrs amI curators to minors in 
the civil law, and then each mIght aCt fingly foc the ,eft. 
Tbis latter was the opinion of John de Athona, who 
f.ys, the cullom of the rc;lm .... 'as fuch in the temporal 
~outtS in his day!; though he admits, t at in judicial 
ma~..r.rs it was necdfary for them all to join. 

A"OTH£R ~udHon was, whether (ucb .aion as an 
executor h;id againn. his tdlator, was c.x:lilli9: by the t'Xe~ 
cutorfhip. Some thollgh! that it was; others, that it was 
not, confidering there was mn heir :.gainll: whom an aenon 
might be brougbt: though if there was no h~ir, it was 
dat' opinion of our gloffill, that the o.eclltor might, witb_ 

C'J!Jt any breach of nuR, openly ta.ke wbat was owing to 
bim j and he add" that any legacy left to him, ought not 
te IItprixe him of hi. Dei. !liluror;o. After this, there could 
be 110 doubt. as it wa~ with fome of tlu! foreign comonifis, 
whether :any Uld wbat ~tlion cOI.lJd be brought by an 
tn'Clltor 1 diftioguifhing between t tlualJs 'xmll~r, :md 
one who h:ad 3n inlt'rell . lt was held, th3t every executor 
might bung all aaionJ tbDt related to the adminillr:ltio.'1 
of the lall will,; and if he opUued to bring fueh as wt'te 
nccdW-y, the dioctf31l nlight. Sill)ihr to the bft was the 
qllCftion, whether an exec~or might come to a compromife 
or make an, agt~Dlent with the heir or 30y '-'tblor of 
the darer. Sonl~ thougbt he c.ould not remit a debt any 
IDOle than aprmt.rllt~r.a" 1I1""II1tI, unkfs. perhaps, with 
the cOJ.f.ent of the leg'3t«:S and creditors, who we~ m:u.e
nally inlereAed i ~ he had a fpeei.r authority rrom the 
tdb.lorfo tedo. Olhert thougLt, thalas it rni"h~ be paid to 

• him, 
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him, and he might bring an aalon (or it, tfpc:ciall1 if ht 
was deficient in proofs, and a fuit would be hazanlour, he 
Inight compromife a dcbh 

1 N Ihe time of J ohn de Athona it was a queRion. whe
ther lUi cxccuto~ J'bould gh'e fecurity fot a due adtninillra_ 
lion. and dlell 11. dinindioD was Itvdc between a ufh_ 
mwta.ry c.xctutor. :md.one al,pointed by the otdinary, who 
_01$ (::tUcJ [tgitimJJJ ~ and it was held, that the forme'r need , 
1;;\,(: 110 fcc:urity: but we have (een; that by later conflitu
\;0115, ex .... cllttlrsof every kind were required to give fecu_ 
rit), '0 He a1fo cX;lmillcs, whether, in giving an account 0( 
their admilli!tr:uion, it waS fLifficiem to verify what they 
did uf'Ou theirJoaths; which points we fhall confukt 
prtit-ntly. "'hen all lk.f\ion Was brought, either by crcdi~ 
tor!! or by legatees, againft an executor. the)' were not 

bound 10 fbew the fufficicncyof the property to fatisfy 
th~ir demands, but that was 10 be prefumcd nil the con .. 
truy ..... 3.5 {he ..... n by rhlt executor. Another quell-ion lrt 
the time of John de Athona. was. whether an executor 
might buy 111Y goods belonging to tbe rcllator; but this 
W:!$ :I(u:rwards fetrled in the negative by conftitutions be
fore mentioned I . As; to the point, whether tho heir Or 
the exc.'cutor fbould be proceeded againn by. creditor or 
Jcgatl:C, it was held by (ome. that the hefr fh ould; by 
others, that It Illould be the ex~cutor, in all cafes of de_ 
m:\nds on the "loveables; but our gloffift fays, that this 
l11ufi, :lfter all, lie in the optiGll of the c!::timant ... 

W 1-1.1\'" the will was made, and the executor :lppointetJ, 
then \VJ$ the authqtity of the bifhop neceft:'ry I'Q carry it 
ioto execution . The bifhop's. aulbqrity :Ipplied to th~ 
roinn: ~e proof and inftnuuion of tbe will, the making 
an mvclllorYJ the committing of adminiftratlon to the e2_ 

cuton , ;lnd, laWy, the demanding of the CXC'CU10l" .. 

• • "' .... 1. 6,. 
: .. 101. /lUI •• ,. 
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• ccount of his adminiJh:ltion". The regular count' \\':Is, en A': U"'I'. 

that the proof of a will Lhould be before the ordillary of \HbNRY v:.. 
tile place where the u{btur died j and (ormerly, ~hen ~ J:D\\'. IV. 
perfon had effects in morc'diocefcs chan Ollt, they con .. 
tented themfclvcs with one probate; but the ordinllry of 

. , ~ach dioc:e(c was to s;ive adminiRratiol1 of the goods with .. 
in his diocCK, and was to call the cx«ulOr to !lccount. 
Thus Rood the pra&~e in the ti",c of Edward I. M.p
pears by tbe collC:itution of cardilUl Ottoboni, 2nd the 
,lofs of ,ohn de Ath.ana. t~rcon, (0 often merr~ to. 
But at the time of wruch we art now writin~1 J. different 
praaice h2d obuim:d; (or we are informtd hy Lyndwood, 
, b::..t the archbilhop of Canterbury, in his province, lOOk. 

to himfclf, as wdl the proof 2nd infinuatton of "II wins, 
:1.1 to commit the adminillration of the &ood~J and to C;J.ll 
the r:lCeCutOI"$ to :lecount, in aU cafes, wMre the tefi",uw 
bad Hnll nlta"il;a in different dux:cfes within his pro
vince. This prerogative of the arcbbifhop h;Ld .b';vr.n 
rife to m\.lch argument on the meaninG: of J,nll ",tdilill i 
and Lyndwood, upon the aUlhority of confi itutjo~ fA 
Vollon, and of K;I,(on, tak.es upon him to pronounce t,na 
",t-'ili" to be (\.Ieh, whore potieffioll would e)'cn'pt the 
()Wrl~r CrOm the Ilefcriptioll of pallptr : but, proceeds he, one 
who h2$ lef, than one hundred lhillillJ:,1 ficrl illg is tl ' 011-
pff; Crom whclK:e he concludes. that one h:lving- lefs tb:ln 
!)ne hUL1dr~ llllilings had noc. HIUl ",tl1hilil1'. 

THoll: probate (jf the will is (pokeR of under different 
terms by our great unonilh; tnc ,rtiNJ/j, or p"Uiwtitl, 
and tl>e 1l1'l,-~JUlfio or ;'1/tllIl1t;,; the two former deno. 
li;,i; the ad of $e executor j the two butt, that of the 
~1fhop. The will of tbe ceafed perCon was required to 
be p,-rr.uJ by twO wilMifes who wer. ,mit; IJrapti'fk 
IIIajw,i. When that WllJ done, the ecclc:haRiol jud..;c 
wu to give his IIpp,-,htni,n to the proof-. It was OI,ly 111 , 

f l lHo1. l i4' • 11»4. 17+r. C. b. 
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nfpeet of the ;on,'1, or movuhles and pe:r{onl!tr, th:ll J 

",ill became the obje8. of cogni(ance to the ecddiafl:ica\ 
judgt ; he pretendinG: nCo d~;m ovrr a Ue.vile of :t. '~y 
fee ; but if a will containcJ both, it was neccnary th:rt it 
{hould be approved by the fpiritual judge. 

THB making of an iU\lCntorYI which was the next 
ftc :uld was fo earncftly prctTcd by the aoovememioneli 
confiitutions, was as r!quifi te for the fecurity (if the exe
cutor as of the cfreC1:s ; for it had become a rule of the 
canonills, that where a pc~ron intcrmeddl,,-d in lilC admi. 
nilhation without baving made fu ch an inventory 'ex_ 
ttpt for the cxpcnccs of the funeml, the probate and ill
ventory, and the nccetrary prerervation of the pro~rty). 
a prefumpdon was raired of fufficient alTet~, and he was 
J>ound to anfwer to el'ery one of the creditonll ". If nQ 
inventory was made, the alIs of the executor were fiiU 
valid; but he might be removed, as a rurpeCled perfon, by , 
t he ordinaryC, It is (aid by t-yndwood, thu debts which 
were not {ecured by fome inllrument or oblig:ttion, neN 
not be inferted in an im'cntory till they were received •• ' 

TH"Efuffidm. CQuti", whicb was required by the 3bove 
confi-itutions, cre:\tcd (ome doubts :\mong the qnonifh ; 
(or a f'!!Jicitlfl ,outi. might be of three kinds: ir might be 
either pignmu;tio, fiitjJijfor;o, or jurat"ia; ::md it ICems 
to have been left to the difcrcrioll of the CirJin:ary which 
or thefe be would take, If a perron was fufpeClcd, be 
would be required to give one at the two former. if he 
was a credible penon, the bUtr W31 fufficient" . Another 
confider:lIion which wei&hed in tha point, was ,the litu:a_ 
tion of the ex~utor: if he dellil'cd any benefit undtr the 
"",II, hc.\\'3!l to give one of tbe former fecurities; but if 
lie was a mere UN'/t. ut,'ut:r, he w;lS not required to 
the either or the hi~ller feculitics. Anoth"r cOAfidtra .. 

• L,rnd, 141. It. 
o Ib.J t'?, I. 
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tion (cems to have been, whether he W2S 11 tefl:unentary 
executor or :lppoint&l by the ordinary, and (0 called u:ili-
111111, for the former, heinE a perfon entruRd by the 
tefbtof, ought not to be fufpeCled by tbe ordinary ; Ilnd 
tht-refore the latter fccurity of an oath was thought (uRicien«: 
in (Il.ch cafe. nor was that to be required till-me :!.dminif. 
tratiOn wu compku!ly fill illied·. 

AFTliR the ordinlry had commiued adminitirl.tioll, he 
mi;;htremove the t'¥eCutor, if there 'A'IlS any fug g,el1ion of 
(uud and mifrn:magement of the ciretb l , or j f he could 
not give a good accoun"t of hi. adminiO ration. In t ~ 1:ing 
2n account, the bilbop (cems to h;!.\'c ht the fame difcri_ . 
lion as in taking caution for 1:1. due admin/aration. Accord. 
ing to the cha.~Cl:er and circum/h.nce. of the p.1rcies, he 
might require 'a plmll prDhativ, or content hill){eJf with the 
ooth of the c.xecutor; and l\5 to the account, he might 
rcquire it to be more or leoti Particular ·. • 

hi giving ;I. true :'\ceount of his adminiIl:ration, it mull: 
arife very often that the executor would have a rdiduuOl, 
either by rcaron of Icglttee5 d}inS before tbe tdbtor, or by 
l"C:lJon of the effc.9.~ cxcctding the difpofitions made in the 
will: In fuch cafe, the law is thus laid down by LYllu. 
wooO : if the executor was a nlldlll mi"ijltr, who was to 
"a\'e 110 benefit, he could not apply this relidue to hi. own 
ufe> but where the executors, (;\Y5 he, are lXuul/Jrt/lI"j. 

tJtrforJ~I:'S ~~hDrum, fuch penons bei ng in IfJrfJ bterldulfI, 

WCfe to take every thin~ that was dndi(pofed of by the 
(db.tor; 2nd yet, fays he, fuch 2n exeCl."tor would do 
"''ell, if he dif[lOfed of th e overplu. by the advice of the 
ordin:uy 1. In the othcr ~afe, the tdate: would be con. 
fide:red II dying intefiate with regard to fuch u"difPored 
r opertT-

T HE confcctuences of inteaa.cy ~re not much better 
mrtained than they were before the flat. 3 1 Ed. lJI. 

" l1Dd- Jlo. II. 1 Ibz( 'n.;. ~ lbi~, ,61, 1. I Ib:d. !i'J ••. 
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·CHAP. XXV. The difrcrcnce merdy was, that infitad of trulling to the 
~ difcretlon of • bilhop (or dift-ributing the dfe& in piu 
HENRY Vi. _.J • "(I . be . d b 

1J)\Af. lV. IIJIIS, the owmlfil ration was to committe: to t e nt)xt 
and mofi bwful (riendi of me' imel'bte, who WttC to ad
miDifit'f) and difpend them for the foul of the deceafc:d-, 
The text, therefore, of the c.:mon law was fiiU the rule 
by which the admini{lr.ltion was to be governed; and we 
muft recur to our pr!Jvi~cbl confiitutions to learn what 
Will fueh an application of t he property 25 might be (aid, 
according to tht notions of thefc times, to be for the be
nefit of the deceafed perron '5 (ow. The confijwuon of 
archbHhop Stratford abOvCl1lcntiontd direas that the 
goods of an intefrate which remained after the payment 
of debts, {bould be dillributcd lid pial ,suj"" It ptrfolfis 
i tutimlium lIlIJanguintil, jenJitorilJltS, ft pnpinfuiI,ftu 
171ii. , pr~ J(IIIn~t(Jrum an/mgrum fa/uf(o 

Of r"- vb. THE interpreta tion put upon pile (ou/Ie by the c:ltlonia, 
W25 extenfivC'. We are informed by Lyndwood, tIm any 
perfonv.ho wnan ol~eaofcompaffion j an orphan, widow, 
or pauper dethtute of (upport from him(df; thofe renderC'd 
in6rm by difeafe or a~e, htiu& a1fo poor; all fuch were. 
objec.u lhllt C:Ul~ under the ddcnption of pill! ,allf~. 
They alfo reckoned unlltr the fame !.ead, the ..... a.tching of 
a city, the repainng of brid;es, ~s, w.::lls :1nJ dilChel 
of:1 city or cafile, :md the like, particub.rly in cafe, of 
ntteffity. To thefe they :1dded, as migbt be e:xpe.!ttd 
whcre churchmen were the interpreters of the !.aw, the 
ornamena alld f.lbric of cfiurcht'5J lights, anniverfariCi, 
<If'1J IIlcidc:nts rcl:ninlt to divine wor(hip : gifts pn (mm- , 
,",,,dis fortfn{1i1, :mcl pr, mal, ah/lltit, ""'ere deemed of the 
lame kind. In ~encr"J, a.ny IRing given p"~ onima, WlIS 
judged to be of thi. dcfcnption; .lnd)'tt a gift to .:t fawer 
.or mOther In ImimJ, wa~ not (0 ea~med unkf~ they 
~'Cl'e poor •• 

• Lrn.l. d c .... 
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THE pill tJ1l1#1 ~int nnkcd as dle lirfl obj~ds of con. 

fideration in chis conlliwtiol)., it (houJd (cern as if nothing 
was to go to the &llIjiurlu.inn.. :UJd the Dlhert there m~n
tiened, till fome portion h:ld been 6rJl bdlowed on Come 
of thefe righteous purports. Afler thefe follow the m,fo"· 
rlJi111i, (he- ftT'f)jt~rnl the pr'1'in'lui, and fJthtrl , The 
church had laid down to itrelf ;l diffe ~el\t rule for the:. diftri
bution of the eWeds of II layman and a clerk, and of II 
be"efi~ and non-bc,ndiced clerk. )f a benefi~d clerk 
died intella~, the goods which accrued to him by means of 
his benefice were, by the canon law, to go to the fuccdfor; 
thore that had become his property on othe perrona! con
Gdcratwns, were to go to thccrm/anlllilfti, 2nd, upon failure 
of them, to the church. The (arne of II clerk not bene
~d; only provi{ton had been made in the earl, tim~ of 
Chtilliallity, that the widow lhould come in aft~r the con

lallt"iN;, and before the church. 1n cafe of laymen in
tellate, upon failure of the "nj'(I(fluitle; and the widow, 
lhc jiJ us was to fucceed. The maNlef in which the rfn

ffl1llllitlri were to be recloned, is thus I:ttd down by Lynd
wood. The firft confider:nion, f:iYS he, in,the f;lcceffion Q~ 
;lIt!flnt" !' tbu of ~ children j the fttond, of the afcen
d&n~ with fome colbter ... ls, if any areC'xt:ult , the third, of 
thetranf\'crfe line j the lirn twobeingextended in injr.itum ; 
.... third onl1 as far as the tenth degree, w!':ether o]r:ali or 
u/'IIlti. Upon hilur.e of theft, and not ,ill tben, if there 
W. 3J1J widow of the" doee:t.fed, /he was to fucceed ~ .:md 
afee, her the fifruI·. The portion to the ftnJit~ll, was to 

be ac:cotmuc to their fcYt'r:l1 merits. P"'pinqlJlIl might be 
uodtrltood either of blood ofJlcigbbourhood, znd the Dlh,ri, 
KC'Oo""liUl& to Ly"".ooci. mull: be poor perrcms j wh? hay
inc Wore been m:i:oned :unong the P;tZ ",ufir, w'cre thu, 
cIcMIlIrI1 pnwidedi for'. The ,,>bole of the df.:8s was to be 
dilribaa:d in the above way. form~rly by the ordilil8fl 

• LpoI. lIe. ,. • I!)i,l. .h.b. i. k-
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