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the azchbifliop ;the’ from the archdeacon, and.other infe-
p,nr prelages, &gm wWas w.:hnhsﬂ:op. Tlih how-

of afficials pri

-mwmm hiscourt by :Muﬂ-

~miflion of his office ;. not fuch as were appointed for fome

-part of 2 diocefe, who were called foranei. - Thefe latter

had a different jurifdiétion from that of tge bifhop, and an

. appeal lay from them to the bithop’s confiftory. It was a

yule, MWM not: fubftitute -another viear in his

lm! ] l . |‘ e Tt .
Havive ratdmhumud:u thwmq»dm

nati. The former were cardinals taken, as i , fro
the fide of the pope and his fenate, wha were m.ua{!
name into diftant provinces; the fecond were
~with Jike authority, not being cardinals ; the laft were fuche
as had this .power By reafon of mm ore
benefice.  ‘Thele vicars carried with Pope’s

* authority to hear all caufes:as jugices cer- |

in eminence mwmwwm&h
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bloog “of ‘our Lord. < Thedeacons, confiftently, | :
Wbmmmmm mw
Yilkena 4 e - ’” ) me"mm -
WMWM  After thefe fol-
Jowed what the canonifts called the leffer orders, containe P15
ing thofe perfons who were nec qftm&tn, nec in facris,

Thefe W\eﬁdiﬂd ‘without the (acramental unction,
w;byﬂdnhﬂ:op s benedi¢tion,’ with a certain diftribu-

‘tion cither of veflels or veftments, and they underwent

.the prima tonfura. They were called cither pfaimiftr,

‘eftiariiy leétoresy exorcifiey or acolythi.  The dutyof the

firlt was to fing 5 of the nexty to-keep the keysof the

church ; the next, as the name imports, were to read the

Aferiptures in church 5 the next, according to the fuperfti-
MMM were fuppofed to drive away evil fpirits
wm and’ folemn prayers; and the laft
«phepared the wax-lights, and the like. -

1+ T owas the Privilege of all thefe orders, that no one

fhould lay violenr hands upon fuch as had received them,

without incurring the penaltyof excommunication, which

» ayld not be removed but by the pope, except in the arti-
n&bm¢ . Thofe in the lower orders were allowed to

which thofe®in the fuperior orders

mnh,. pain of being deprived of their benefices.

“Fhe gradation in which-thefe feveral orders were ranked

by the canonifts, was this: a bifhop, a! prieft, deacon,

m plalmift, acolyth, exorcift, reader, oftiarius ;

« after thefe the canonifts placed an abbot, - and a monatkic ;

for, fay h’,»ﬂlumn&m. if ot clerks, “are inferior 3 Al
 epifcopal j@riiction, w.w by the elerical !
courts,and the difpenfes,of ultie there; and heyare fhu-
- dighly marked by the canonifts a5 a diftinét fet of perfons,
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aged; churchyards, and fepulchres,  Such were fpiritual
things of a corporeal nature, Thofeof an incorporeal kind
mﬁnhucom“jwi ﬂnm‘ﬂ#*‘
mmmmm»& -ﬂnw"

ﬂimwﬁr' e 'Nmmwwmr jots of &

M
Mwngmﬁcumﬁaawm_-
jure diving, while the fruit of fuch righg wa i3
Under the title of res ecclefim temporales, m
reckoned the alienation of church property, and the modes
in which it could be made. Mnm-.. R




',' eﬂi{o robbery and m&, the m-ﬁa%mw

. _('ﬂ"b‘h. a fimilar mature ; then
then fortilegium, calumniay collufions
l'u_phg,:,,um offences. only in

e

_"' a cle indulged himfelf in the noify amuiement
qfn%g he firuck any one 5 if be fpoke il of any
ne 3, if to a perfon excommunicated, de-

, or ingerdidted ; if a perfon officiated as. clerk not
bung nhchrkdﬂumm
tuut undergoing an examination of his qualifications;
hele were offences punifhable By the canon law. To
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pmé&wm perfon or by another, hybe-‘ht mﬂu

all ecclefiaftical caufes, and correéting:

fons who offended, MMMM

s fuffragans, but not over the perfons within the diocefes
‘of his fuffragans, unlefs in fome fpecial cafes that were

‘exempted. An.extraordinary judge was an arbiter chofen

by the parties ; or adelegate who reccived commiffion from
fouu!'upenor tohear a particular caufe. ' A judge might
badslaga:edhy an ordinary, or by a delegate of the pope ;

bm&nddcpudmmwm anather,

unlefs the original delegation had included all caufes in ge-

peral, It was ot only the cognifance of a caufe generally,
‘but Ay pact of the proceeding that might be.delegated :

 thus the beginning, as the citation, and Jitis conteflatio,

might be delegated to one ; the middle, containing the

 yerffainder down to the definitive fentence, to *another ;
* thie definitive fentence and execution to another’.

~In confidering the nature of proceedings in the ecclefi-
‘aftical court, tve fhafl begin with civil caufes, and with
‘the ordinary jurifdiction. The commencement of a civil
fuit in the ordinary jurifdi€tion, confifted in the citation
‘of the defendant, or rews. Citations were of different
kinds ; they were verbal or real. A verbal citation was
u&wmhhupnm A pubMc citation was by fixing
up publicly the letters of citation, (which too was called
Mc&dﬂ‘.uwodahu;thmbythemwthnf:
crier, or by a bell or trumpet. A private citation, was,
when a perfon was cited by a meflenger, the party, or a

mhﬁ own houle, It was called a real citation, if
iha of the

MM The citatio

o b capdtiate. of iy whada pevio: ogid
Mﬁ wile cited ; as if it was unfafe toattempt tocome
"".‘"*. citation was to be affixed in fome place near

4i® domicil of the party, fothac, he might be rufomﬂy

ofed mh;ntawh@of it
* Cory: 14 Con. 165 10 172,

ME P e

e

(EDW. IV.



'Y .. ! .- W .‘;:?

n:_‘! : &

BT HISTORY or'T ﬂ

; the inftance and m«m;m
which no judge ‘in & private fuit, tho’
hwﬁhmw interefted were tobe

o mmmmmmumm
for fuch were not to be cited, nifi vewid priks impetratd,
under a heavy penalty. “A citation iffucd not only at the
opening of the fuit, but in the various ftages of the cafe,
wherever any cognitio was to be made to expediteit.” Every
citation was to contain certain formalities : it was to have
the name of the judge, the nomen and wognomen of the
party cited, and of him at whofe fuit it iffved ; the caufe of
citing, the place of judgment, the day and terminus for
appearing. “The place need only be mentioned in cafes
where the judge was a delegate, becaufe the o
court was certain and known. A citation was to be m:
Mﬁmwmﬂdﬂm% or
by one pefemptory mﬁhw w
time as the three ediciay and fuch
wuumwumuhmwm
exprefled in the citation. gt

¥ the party was regularly and Mﬂrﬂ *h‘%ll

to appear, otherwile he fleed not ; butan i
lawful citation wouid be cured bysﬂn"yM‘
Indesd the party's non-appearance would be jutified in
many cafes : as if he bad been fpoiled of the thing ‘in
g@nﬂwmﬂrﬁuﬁwmﬁm
dered by his adverfary ; was ciwed 1o 2
e desained by icknfs, o other e caute: but as éi'i“
a5 fuch caufe was removed, be was to prefent himfelf
rore the jydge. Asfoon as a citation had ifffed and s
terved, or the fervice was preventedihy the party himfelf
win was cited, m&omﬁm-ﬁ' s &
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- miffion to arbitrators was another way of compromifing.

~ the fabject of a fuit : while an arbitration mdm
w%of the judge was held to be fufpended?,

~ Ir the parties could not agree to compromife the matterin

~ one of thefe threc. ways, they mufk refort to the judgment

of the court; inorder to which it was ufual, firft to appoint

a procurater, or praélor, who was toaét asuttorney through

, the fuit, Whether the appearance-was by pro@or or in

pqﬁyp, the next ftep was for the complainant to ftate

meﬂmmmmm..
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beginning of &e»ﬁ.ﬁ“&iﬁ"@, and went on pari p

with it ; the latter was fuch as Wasmﬁ&inyﬂm

fore the ¢onclufion of the caufe. A m;w
-toﬁmw as the conventis,

lmuame j“‘gem MW

"Yhe matter of the recontentis was &mimm
before the litis conteffatis, or immediately after, and ‘then” |,
would o ‘on with the u‘ig?ilﬂfﬁ& m&y m
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ome afes in which witnefles might be examined
bel i contgftatio. 'Thus, if there was any
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» @ concerning cofts of fuit; and in all c@
'wh proceeding was fimple, and de plana.

- Wirngsses might be produced in this manner both
by the aflor and reus, though under different confideras
tions, The aétor might examine if they were old or in-
firm, and be was not at liberty to bring his action juft at
that time, as where a debt was due on a condition not
yet broken. The judge was to decide as to the age, in-
firmity, or abfence of the witneffes, When the witnefles
were fo received, the aftor was to bring his adion within
a year from the time at which he was intitled to an a&ion,
or at leaft degounce to the reus the reggipt of the wite
nclles. A reus, without any fuggeftion of age, infirmity,
,or abfence, might indifferently produce any witnefles,
provided he had a ground of exception, which, though not
{ufficicnt to found an aftion, might be cnough to bar the
altion be apprehended. Witnefles examined in this
way were to be produced before the judge who was
competent to the principal caufe ; <he other party, as was
before faid, fhould be cited, unlefs the fpecdy death of the
witnefs was apprehended ; and then it might be, not only
in the abfence of the other party, but before a judge who
was not competent to hear the principal caufe®.

 AFTER the contef@tion of fuit, there were feveral
mmumwwwp&
Twmb-m..dmmm
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fpial 3 for the asfor would ofe his ation, mfhg,@a\' X
thing in queftion, ‘a8 if he had confefled the demand.  All, SERET L.
litigants ‘were liable to take this oath, and they might take A
it themifelves; or by their proftors ; but a proflor totake
this ‘oath fhould have a fpecial warrant, and then he might
fwear, as the canonifts exprefled it, fam in animam domiri .
guimfuam, It was to be' taken in all caufes where any
proof® was to be made, ‘whether'in a eriminal or civil fuit.
Befides fwearing to the juftice of their caufe, they were
allo to fwearthat they had not given, nor would give, any
thing to the judges or others, except the honorary re-
wards to the advgeates, and the like lawful prefents; and
M‘ltﬁleymh!'muaqul'té'wy' pmof which they did
nort think abfolutely neceffary =,
. THE dilaziones, or allowances of time for the perfor~ pi s,
~ananée of any judicial a&t, were termed either lpales or
arbitraria 'y ‘the former being fuch as were afcertained by
law; thé latter being dependent on the pleafure of the
jdge, who made them%onger or fhorter according to the
nature of the cafey and the circumftances of the partics,
Thele' latter dilations were to be given by the judge fitting
« Ot the'bench, in'the prefence of both parties; to the for«
mer the parties'wereintitled of courfe, tho' they might be
qualified by the difcretion of the judge.  The ufual oeea-
fions on uﬂnch one orother of them were allowed, was
&ammg-m for proving inftruments, for pur-
gation, for conteltation of fuit, and the like 7.
- Some other circum{tances were confidered as fpecies of
mwgﬂnﬁ were ferice, or{uch days as were
always exempt from jugicial procegdings of every kind;
. andthe ordo judiciorum, by which the due courfe of hearing
each caufe wis prefcribed.  Thus a principal cavfe was
to be  heard before one that was nnlrmmdemul-huu 3
mxnﬁhm before a civil one %, A

* Corv. Jus Can. 199, Sady T Abid zer.  * 1bid, 205.
. Wor. IV. % ' C o D
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ﬂm plus petitio, as they called it, might be reckoned amogg

) the dilationes : this was when the aéfor demidnded more
than he was by law intitled to; in which cafe he loit his
attion, and paid fingle, double, or treble cofts, according
to the nature of the excefs in the demand®. -

One inftance of the ordo judiciorum was, when a peti-
tory (or, as we fhould fay in Englith, an ation upon the
right) and a pofleflory caufe concurred.  Thus the acfer
going on ina petitory way, and the reus complaining, per-
baps, of a fpoliation, made a crofs demand of a poffeffory
nature, whether of the fame thing, or of fome other. If
it was of the fame thing, the pofleflory mueftion was firft
to be determined ; and that upon the right, though firft
brought, was to be (ufpended. If it was for a different

thing, there was a diftinétion ; for the pofleflory demand

might be made either by way of reconvention, by way of

action, or by way of exception : if in the firft, then the

two queftions went on together, and there was only one ‘

fentence, as was obferved before™: if irfthe fecond way,
then the poffeflory queftion was firft to be determined,
whether the perfon {poiled was fued civilly or criminclly by
the adlor; for it was arule, fpokiatus ante cmnia off refli-,
tuendus : if in thelatter way, theexception of fpoliation was
tobe firft decided, and'then that upon the right.: The per-
fon who fued for the right was atliberty, before the ‘con-
clufion of the caufe, tofuc for the pofiefiion; though not
‘after, unlefs for fome fpecial caufe. 1f a perfon fued at
once both for the right and pofleflion, they were both de-
termined by one fontence ; and &epdnﬂhh&tpn ‘
the poffeflion, might afterwards gn-upmdnngt

‘A spoLiaTioN was defined to be vidknta p
privatio. It might happen both with refpedt to moveable 1

Wmﬁh&myim"ﬂm
{udge unlawfully Wdhﬂbm
R X~ jw&-.ﬁq. * 1bid, 209,
R S -ﬂbj
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manded a fpoliation to be made, or who acknowledged it, % A
the fpoiler, was held the fame as the fpoiler. A perfon
fpoiled might complain cither by action, reconvention, or a
exception : in the firfk cafe, he was to be firft reftored ; in .

the fecond, both queftions were to be heard pari paffu ;

in the third, he need not anfwer till he was reftored. A
reftitution, if made, was to be with the fruits, and the
lofs fuftained ©. P ; ;

" Tue next confideration is the procefs which iffued
againft thofe who were contumacious. A perfon who was
lawfully cited, and, being under no lawful impediment, did
niot appear in perfon, or by a pro&tor; or if he appeared,
but did not conform himfelf, or departed without the
judge’s leave, in all thefe cafes fuch perfon was held
‘contumacious. A lawful citation (as has been fhewn)
was by three edidta, or one peremptory, contdining the

' fame fpace of tite as the three edi€ls. ~ The conturnacy,
whether of the réus or aéfor, (for'he alfo might be con-
tumacious) was punifhed differently, and according as

o there was a litis conteflatio or not; and the judge need
not infliét all the penalties at once, but one after another,
as the party appeared lefs likely to fibmit himfelf. -

- “1¥ ‘the aftor djd not appear at the time to which he had
cited the reus, he'was to pay cofts to him, and could not
have a new citation, without giving fecurity for his own
appearance at the new-appointed time.  The raus alfo, if

o therehad yet been no Jitis conteflatis, might require that
that be himfelf might be admitted to make proof, and fen-

“ tence be pafidd.  If the afr was contumacioufly abfert

~ after ghe litis conteftatios and all but fix months of the fzm-
pus dnflantiar (which was ufeally thce years) was elapfed,

¢ Corv. Jus Can. 308, Lauac, 1. Jue, Canon. 1. 3. tt, 10,
Pt . “C2 ’ » the
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HISTORY OF THE
‘the jullge, if the cafe was a plain one, might procesdeo

iy ¢ nad&!ﬁ&?!"fenmme, even in favor of the aéfor, provided

‘l\?

Miffcin bone.

e llowace e l‘wz-Zoto

the right was on his fide ; Mmﬁmawm
by abfolving bim, and condemning the affor in cofts..

Tr the reus was contlimacious, either a mulét was in-
flicted on him by the judge, or he was condemned to ]hy
the aétoy bis cofts and other damages 5 or he was excom-
municated, or fuffered a miffio in bona. A reus, if conte-
macious, was fometimes faid to be verus, and fometimes
fitus : the firft was one who being perfomllyéned, or by
‘three ediéts, did not appear ; or appearing, would not an-
fver : the latter was one who had been wnly cited at his
‘houfe ; unlefs, indeed, the citation had been communicated
to Lim by his fricnds or domeltics ¢: and there was this
differnce between the two, that the latter ‘mighs ippeﬂ,
but the’ former could not.

Tae ‘in bona was different where therehad beerf a
litis conteflatio, and where not. After the conteftation, if

the judge was not clear in the juffice of the caufe, he put

the party into pofleffion of the goods of the reus, fo as to
‘make him only the real and true poffaffor thereof, leaving
1o the abfent rewsto maintain a queftion upon the right.,
If the caufe was a plain one, then he pafied a definitive
fentence. - If there Hfad been no conteftation, as he could-
not properly come to the merits of the caufe, there was
onlya fimple miffia in bona, which was done by means of a
deeretum.  There was a firft and a fecond decretzm : by
the firlt there wasa miffic in pofjeffonen: bonorum, merely

for cuftody. This procefs might be had by all perfons to

Mwa&kmdeu&c,mbrﬁdaﬁu

“whom there
‘had 2 debt only fub conditione  unieis, intced, -

party was a legatee. The miffio was firiP into pofeflion
dmﬂﬂmhmmw&d" Co
-poreal things. Thepe was;, however, a- nfe b
tween a real and perf@nal action. In a real ation the miffis
wwas in bond petita, of which the party became the true r&
. ‘Oon]nlmaof, 310, 3L

"_‘\
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, and after a year, and not before, he might takcthe Ws
+ within the year, the rews, if he purged himfelf, might, 3
mw&nm&myu ftand to the {uit, and pay-  EDW, 1V,
ﬁuuﬁs,\hemﬂd,hwemtmqfﬂu goqdl ta~
hvn In a perfonal action, the miffic was in proportion to
the debt, and the acter did not obtain pofielion, but only g -
held it, together with the owner, ina fort of cuftody. The
Treus, wmhwkunmmthew :
decyetumy was to have reftitution, upon giving fecurity to
ftand to the fuit, and rcfmldmg the cofts. .
" Tue fecond decretum was nmnw:ﬂil] for acquiring
pﬂ'eﬁauma action, for that we hay {::nwasdmw
“ by the firft, hu;atwuuam&qm apcrfolml one ; for by
means of this, after the 7o perﬁﬁad in his contumacy,
‘lhpa&ar was put mtopnﬂ&ﬂi(m, fo as to continue the true
and unchangeable owner of the thing fo tﬂkm. Tlusdld
_not iffuc &l a year after the firfk decretaom,. and waa at the
prayer of the party. « As iu the former cafe, fo here, re-
ftitution would be made if the party appeared, or gave
mlyforﬁmdmg to the fuity, and paid the cofts ; or
indeed if any jult impediment could be fhewn o have pre-
mwd his comiag. It feems to have been left to the dif-
cm& the judge, in wha; manner he would order the
things taken under a decretum. . Thus, he might either or-
dn"ﬂupaobe blg,gnobedchvued in payment of the
m *ﬁqdebt. he might cither make the adior real
of them, or give him only pchfﬁon The pro-
ﬁmﬂﬁ‘“’“ was allowed only in profane mat-
ters, ot ingales where any dignity or benefice, or other-
mmmm litigation ; for then, inftead of
this procefs, they citherproceeded {0 a definitive
or the contunmcious party was purfued by ecclefiaflical cen-
fw. Juis for the reader to judge whether the framers of
~our $eal procefs by caption, as related in the early parts
, Hi ,hadanycyem:b:sanomcalprouedmg
'éi" J?&:.:ﬁz.';’t’p.:.'. * Vid, ant)vol. I 417, 418, &e.
i C3 ArPTHER
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PXXIV.  ANoTHER way of proceeding in cales of contumacyy
T psbyﬁ;nﬂramx This was depofiting the thing in
DI queftion, or the fruits of it, by confent of the parties, or
by the authority of the judge, in the hands of & fequeftra-
_ tor, for fafe cuftody, to be reftored to the fiiccefsful party
R o in the fuit; o that it was either conventional or judicial.
"That aperfon might not be deprived of the poffeflion rathly,
B Y which was like beginning *with an execution, this was
confined to particular cafes. If the judge apprehended
that the parties mgbtcomcto n violence ; if the per-
fon who was miffus in paffiffionem by a decvetum was wafting
. the fruits and -produce, and the like, fugh was 2 \pro;mf
occafion for a fequeftration. Things, whether moveable
or immoveable, were fubjet to fequeftration; though it
would not be allowed of a benefice, if any queftion arufe
agint & perfon who had been fullthree years in poffefion.
A CONVENTIONAL fequeftration pafled into what they
caledaﬁfrgﬂhn‘ poffeffiom, unlels there was an agree-'
merit that it thould only be for (ife buftodys: and:if itdid, |
the fequeftrator hiad all ﬂsndmngeswpmbm;ﬂ’
of taking the fruits and produce, of prefenting to' bene-
fices, and the like. A judicial fequeltration did not conis ,
ﬂ?‘ﬂw poffeffion, but that awaited the definitive femhh
Any perfon who hindéed the fequeftration of an éccléfi-
ftical benefice, or the receiving the fruits of it, incurred
excommunication, from which he could be abfolved only
by reftitution; andif he was onc of the parties, he would
lofe the benefice, and whatever right he had therein f. Tt

! Mved,thﬂthewmwhim%ﬁl 4

exceptions to the
: l"“ which was

rigidly adbered o inall other refpefts .
of the eus, ‘When ‘confumacious ﬁ'ﬂ
w“ 'WJ”M‘M% b Ibid A% e
: 2 . od



T R T e TR Y
| ENGLISH LAW. ' 23

charge againft him. A confeflion confifted pot only CHAP. XX

a plain admiffion of the charge, but might be collected -
fx:oqu circumftances, the frongeft of which was filence.®
If, on interrogation, he fhould contumacioufly refufe to
anfwer, or fhould not deny the allegations of his ad-
verfary, this amounted to a confeffion. A confeffion
had tne force cf a fentence ; {o as that the judge, if pro-
ceeding de plang without the form and folemnity of a judg- .
ment, need not pafs fentence upon the perfon confefling ;
but if he was procecding in the ordinary courfe, he muft
give f:ur.cncc the fame aifo in criminal matters®,

IF the reus dsmed the libel, then the ador was required

to prove it. Proof was divided into artificial and inartis "
ficial  the former was fuch as could be deduced by argu-
ment from the thing itfelf : the latter confifted in fuch
things as were outof the caufe; aswitnefles, inftruments,
confeffion, an oath, and the like. Proof was again con-
fidered in two lights; cither as plena, or femiplena. The
firft was fuch ag wrought on the mind of the judge plenam
Jidem : fuch was a proof by two witnefles, by a public
inftrument, by prefumption, the judicial confeffions of a
o P the evidence of the thing. The latter was fuch as
® had only an imperfect effect on the judge’s mind, not pro-
ducing fuch a faith as he ought to gequielce in ; as by one
unexceptionable witnels, a private inftrument, comparifon
of hands, an extrajudicial confellion, argumentation, report,
and the like. However, feveral half proofs might be fo
put together as to make one full proof; as where they
tended to onc end, and not to feveral ; and this, whether
they were of the fame kind, as two witnefles ; or of diffe-
:cnthndl,uonemm:ﬁ,aqd a report, But if thefe
proofs wentgo different objecls, as one witnefs to prove a
mm&ammnm it would mtﬁnﬁu; be-

o e *va}bm.ul“&.
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F va aus,aum:wm eﬁh'ught to be prméy
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In ﬁmafcs,thecmmﬂvwmwkb&w.
thing’ lefs than proof, ‘where 3 probable prefamption
could be raifed ; as in a cafe of fimony, which was always
cummmdm&cm. Pmofmuﬁﬂedndurmmmeﬁi,
confeflion, inftruments executed with due folemnity, the

evidence of the fadt, report, anticnt books, and writing:

on ftones or columns, letmsundcrthefealofa. bifhopy
cardinal, abbot, or chapter, common opinian, indicia
indubitata, violent prefumption, If the aétor broughta
full proof, he need not take an oath himfglf%. Two forts
of proofs, that which confifted of witneffes, and that
which depended upon inftruments, deferve mureptm
confideration : and firft of witneflgs, &
THue competency of witnefles was meafured by the ca-
nonifts by much nicer confiderations than any that operated’
in our law of evidence, The obje@ions to a witnefs were
fuch as were abfolute, or fuch as applied only between par=
ticular perfons. 'OF the former kiudsmeﬁeﬂuwhge'
that he was not arrived at puberty (unlefs indeed in cafes
of lefe majefty, where this was not an objeftion); that be
was mad, orof non-fane memory ; an infamous m
as an ufurer, or one ‘condemned by a“public judgment ;
one who had been convifled of receiving maney, cither
for giving or with-holding his evidence ; orie condemned
cither for peculation, for a libel, u!mnny, or adultery ; a
beretic (but this was no objeftion where he was to give
evidence againit a heretic); a perjured perfon ; 2 woman
who was or had been a common proftitute s and all pe:hu
who were ftigmatized by the fecular laws. !
-‘Bn-rmm particillar perfors, it was hell that a h-
a familiar friend, “a relation by blood &MH&;E
pwyho could be Mtﬂbrq partial mmﬁp'”

§Corv. Jus 820, 221, &c.
o e 5
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q&wewwmwmw for any per- CHAR, XXV,
fon towards whom they. ftood fo circumftanced, 15,&% T A
from giving cvidence againft bim : nor were they pro- * EDW
hibited from giving evidence in a caufe for provingeens.
fanguinity, orany matrimonial matter. On the other hand,

a perfon who had confefled himfelf guilty of a crime, could
not be witngfs againdt an accomplice, except in certain
heinous and more fecret offences ; as lefemajefty, herefy,
or fimony : an enemy could not be permitted to be a wit-
pefs againft an enemy; a freedman againft his patron ;
a fon againft a father, or a father againit a fon, unlefs ina
matrimonial caufe ; nor a hereticor Jew againft a chri(-
tian ; nora ln)un.an againita clerk in crimindl caufes.. A

. woman could not be witnefs to a-teltament ; nor in a-cri-
minal caufe, if inftituted criminally, tho' fthe might if it
svas profecuted civilly.  No one could be witnefs in his
own caule, norcould the advecate or proctork,
+.Fag pumber of witnefles ought at lealt to be two,
whether in a civjl or eriminal fuit 5 por, fay the canonifts,
would lefs be received even from a perfon of dignity and
rank. The latter were great confiderations in the article of
:e&amny thus to conviét a cardinal bifhep, feventy-
md'uuneifcime required ; a cardinal prefbyter, !'orty-
four ; a cardinal deacon, twenty-four ; a fubdeacon, aco-
lyth, exarcift, reader, oftiarius, feven; and yet, if the
witnefles were of known good life and converfation,
two or threc, it was thought, might fuffice even in thefe
cafes of fuch prodigious caution. Yet in the purgation of

i idiﬁep.they invariably sequired twelve; of a prefbyter,
feven ; of a deacon, ﬂm: thiee witnefies alfo were res
‘quired to prove a will. * £y NCE-0E <

P Mmeultmawnk,dmtmmm
whatever was his dignity, could prove nothing ; there were
m:h.omof cafes wherehe wa;]pgcd, if no prejudice
pmﬂhsppenmanym :swbcn'nt doubud, whe-

* Corv, Jug C:lnauq, 135, 23

e ther
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'-Vl; cratedy and the like ; when the mﬂof a dumb orexpml .

“ing perfon was to be proved; when a marriage was to be
deftroyed by pretext of confanguinity ; and, as was before
mentioned, in cafes of lzfe majefty ',

Ir was held, that a witnefs fhould not offer himfelf vo-
luntarily, but fhould be called, and, as it were, brought in
againft his will ; and a perfon who came veluntarily, was
confidered 2s a fuborned and fufpected perfon.  He was to
be produced and received after the conuﬁman of fuir,
and not before, unlefs there was an apprehenfion of his
death or abfence ; or unlefs it was in a caufe of matrimo-
ny or election, orina profecution by mquif tion or denun-
ciation, L'he production fhould be before the judge who
took cognilance of the caufe, unlefs the witnefles were
infirm, old, debilitated, or very poor, fo as not to be
able to come to the place where the judge was, for then
they might be examined by proper ‘perfons whqm to
be appointed for that purpofe ™. . &

Brrore the judge proceeded to the mmm&e
was toadmonifh the witneffes of the heinoufnefs of perjury,
and then require from them an oath. An oath m.ghm
differently by different defcriptions of perfons: thus, by
the canon law, all feculars fwore, taflis facrofanitis firip-
turisy all regulars fwore, propefitis evangeliis, ¢t manu ad
petus admotd.  Afeer the oath wastaken, the judge was
to examine the witnefs apart, without the prefence of
the partics, or any one, except the notary who was to
take down the examination. The queftions were to be
formed upon the articles exhibited by the adverfe pu!,,
and upon interrogatories or enqum concerning the per.

.‘r..-:.-- 3 - - S = _.'- T b ]

fons of the witnefles themfelves : &eywesembea&ul g

‘to the ummm the time, place,
;mmqmﬁy ‘were bound ma&m

! Cory. -jﬁ' a7 = Ibid 228, » Ibid, a,:‘o_ !
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was np: to depofe upon his belicf urinﬂ'iw..m
mappmﬂ*hr fomething that corroborated,
or where it was wuﬁdfu&mnght, ndhtw e
from the reports of old people. .
AFTER the depofition was madc, the judge was to -
read the whole, whether upon the articles or interrogato- .
ries, to the witneft, that hemight corre& what he had fiid, *
and then he was to difimifs him ‘with frié m}un&:oi:s of
filence. ~ The judge was likewife to endeavour to prevail
with the parties to renounce any further produﬁlon of
"‘:(i;tﬂ’es otherwife they might, within the time allowed
by ¢ the judge for production, goontoa thirtl prodution
of witneffes upon ‘the fame articles®: But they could not
qml:cn fourth, unlefs the party took an oath of ca]umny,
ﬁmng that he did not do it for vexation, and that he
hﬂpﬂt had a copy of the depofitions ; for when the de-
had been once publifhed or known, there could
| be no further examination on thofc articles, tho’ there
B migﬁt on new onts.
"Wy the depofitions were publifhed, a copy was to
begwen by the judge to the parties litigant, to make their
cfcepnuns if they chofe ; which, however, was not to be
done, unkfs they had protefted, ind made mention of fuch >
a:rmtenuon, cither before or at the time of the publica-
tion, Such an exception was to be proved by witnefles,
% m called ¢ efies r:pro}aﬂm, or by inftruments
ich might be reprobated, as they called it, by others ;
| | this there was no further vying and revying ».
> m;ﬂg mmprqvcﬂ, the judge waathento
' - 4CCo to the credib:laty of the evldtnqe
feemed to be on a balance, jnﬁ- :
ol H m;.;,mﬂc}s the ﬁdeot'
l treate cculiar favour ; as
;;ﬂ of homer, d’auﬁmnt, nﬁlwdn)w,aﬂ’nﬁ

- : . ’lhv]w(h.l;ao ? Ibid, 231-
s . \‘ - th

. / |
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m the church,du)f{:n,iqmmm:. and famcodm?.

lf't witnefs would not readily attend, he might be com-
® pelled by the judge, unlels he was privileged by fome
lawful excufc : thus a perfon was not to be compelled to
give tefimony againft a father-in-law or fon-in-law, a
ftep-father or ftep-fon, a coufin- n-germain or coufin-ger-
mhm nor againft any perfon’ ftanding in the firft
of blood ; not a freedman againit his mafter ; not
amugedand infirm ; a foldier, one abfent upon any
fervice, a bithep, a clerk, or other ecclefiaftical perfon.
Yet if the truth could not be made out in any other way,
the above perfons might be compelled tq give teftimony :
but no witnefs was obliged to attend, unlefs his expences
were tendered him ©. 5
Tawvs far of witnefles: the next confideration is the
nature of :y?rammrs Inftruments were divided into pub-
lic and private. OF the former kind were thofe made by
public perfons, as notaries ; or under fome public feal, as
the feal of a bifhop, a chapter, a princey or publifbed by
authority of a magiftrate ; fuch as were fubfcribed by the

, perfon waking it, and by two wmc&s, fo Imguﬂ:g

witnefles were alive; fuch as were taken out of puhl!c,
srchives, Prwm mﬂrumems were thofe made by pri-
vate perfons  without withefles, 2s accounts, private
remarks, letters, cautions, and the like . Thd': of then;'-

felves were not proofs, except agmn& the perfon pt.nnmg

them, and not denying tbcqn,, or the perfon accepting
them ; unlefs, indeed, they were confirmed by the fub-
fcription of witnefles, or the cnntn&mg parties, or h;
length of time, or fome judicial recagnigion. Rcibegm
public inftruments, there was this difference : fuqh&s
were mdebefﬂeajgd;&amoumdmfdl pmf,ma
no proof to theeonmkullbeﬂmmd fuch as
ma{lgbyamnr!dfo,.tfqmaﬂd with all the dlt

1 Corv, Tns 32, Launc, * Corv. JusCag. 232,233
Salt, Jur. Can, bib. ;)ti. s LRI | SR
. / g pities,
( -
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" amounted to full proof; neverthelefs, a plniftﬁl?w
the contrary would in this cife be admitted. Thee'rroreT
Mamaﬁgwmrcﬁp&on and fubfigning ~EDW. I
‘of the contralting parties, and of witnefles, but the name
‘and feal of the notary, with the year, place, and fo on".
TInftruments, like witnefles, were to be produced after the .
conteftation of fiit, and beforg the judge in the caufe.
If the aftor was deficient in his. proofs, it was fometimes
the pm&lceto allow him to fupply that deficiency by lus
oath,
" Wen the inteutio of the aflor was proved in one or
‘other of thefe ws, the reus would be condemned, unlefs
he could defend himfelf by fome exception. Exceptions
m divided into dilatory and peremptory : the former Of exceptions:
‘were cither fuch as were declinatoria judicii, or dilatorie
ﬂlﬁﬁm. Declinatory pleas cither went to the perfon of
one of the parties, ar the proctor, or the form of the
~-adion. .'Thol'e that were dilatorie folutionis were only
to defer the citim, which was admitted to be due, but
not demandable till a future day. Peremptory exceptions
intirely did away-the action ; and they were divided into*
o thofe that were peremptoria litis fuite, and thole fmpli-
citer peremptorie : the former of thefe impeded the very -
‘commencementof the {uit, and might be pleaded ipfo judicii
Aimine : the lawer did not impede the commencement of
the fuit, but might be pleaded afier the conteflation of
Afuit in any flage before fentence.  Dilatory exceptions
that were declinatoric judicii, were to be pleaded at the
uﬁnanq:muu of the fuit; uad.. if omitted, could not be
pleaded after : thofe that were dilatoric folutionis, mgght
‘be pleaded after the libel, bcfare conteftation, within the
‘tern afigned by the judge ; and yet a dilatory plea might
N after the mﬁuum, in fomc particular’ cafes ; as
_ where the matter was new ; orwh&n:, ough it arofe be-

L5 * Corv, Jy Can. 3350 ¢
- )
AR v .

* fore,
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\», Xx1V. fore, it did not come to the knowledge of the pewn
~  pleading it till after the conteftation 3 if the judge had re-
" v, ferved to the party fuch a ground of exception; if it was
excommunication, ‘The judge had a difcretion inappoint-
ing the time for propoanding an exception. A perfon
‘ might have many exceptions, and thofe contrary ones;
m;lifﬂn;udgucﬁﬁ mwmﬁemrmisht
appeal.
Nmmduexcepummthenpkcuwn;m&m
the partics flopped, at leaft with refpect to producing wit-
nefles ; for to avoid the protradting of fuits, it was a ule,
illes tertiv refutare non licet, A replication might be put in
at any-ftage of the fuit.  As the rens was not called upon
to prove his exception till the afZer had proved his intentio,
fo he need not prove his replication till the other had proved
his exception. ‘The time for replying was in the difcre-
tion of the judge*. 4
_A¥TER the pleading and proofs, the judge was to pro-.
Wik s fikalm slegetit 4t Joabaisoan B 7
der to this, the partics litigant were to be cited ‘either
4 by three common ediéts, or one peremptory, containing
the fpace of thiee ediéls. A fentence, if pafled legally,e
and no appeal made from it in ten days, was confidered
as yes judicata*, . Upon this exccution followed. There
‘was fome difference in the fuing of execution in a real and
‘aperronala&mn lnﬂuﬁwm..itmmhm&w
ately upon the :xp:pumnfw&pm for an
. ; in a perfonal one, not till the end of four months,
“Lhe only exccution allowed by this law, was by the fpiri-  *
,'mghdid\eebiﬁihﬂcﬁ-g.byﬂ-ﬁ

ﬂl&_,qhuroh pu.r mmumm’: P e

* Cure, Jus Can. quass * Corv. Jus Can, 26
l.amlm.jnrcmt.uh;mlf !Ma‘ls. 166, "””" .
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ﬁa 'ING led the reader !hmﬂshtkc ‘whole courfe- of CHAP, X

ptoceeding in ordinary cafes, it follows that we thould con- |
fider the nature of an appeal from a fentence, and the exe-
cution thereof. An appeal might be either before or after
definitive fentence, and was always from an inferior to.a Appeals.
fuperior judge. An appeal beforc a definitive fentence was
from an interlocutory one, or any injury felt by the party 3
as if he was cited to an unfafe piice, or at a fhorter day
than was cultomary . For it was arule in the canon law,
that an appeal might be made from every gravamen by
which alitigant felt himfelf injured ; fo that an appeal was
confidered as a {pgcies of defence for the protection of in-
nocence in all cafes. An appeal after definitive fentence
might be either from the fentence, or the execution of it,
if it was unlawfully grievous. An appeal, however, did
not lie for a perfon who was fentenced for 2 real contumacy,
or for a manifeft crime 3 or for one who had confefled and
was conviéted upon fuch confeffion ; nor for one who had
I bound himfelf by oath (as was not uncomman) to bring
no appeal *.
AN appeal was to be made gradatim, from an inferior
tna fuperior judge . thus [rom the ordinary of the bifliop
*to the bifhop himfelf ; from the official-general of the bi-
{hop, and from the bifhop, to the archb:ﬂmp But an
appeal mlghtbe made to the pope, or his legate, wne Jaltu,
without going through the intermediate grudations.  Yet
an appeal to the pope did not remove the caufe to the court
of Rome, but it was to be determined by delegation in the
placewhere it arofe; unlefs in fome particular cafes, where
ﬂewms fatisfied that rdclegation could not be made
. without a failure of juftice. From the pope there was 5o
. ‘appeal®. An appeal lay’ both in a civil and criminal
caufe, unlefs in fome particular cafes whereu wvas prohi-
m “'!'husm appieal could be hadfoastop:eventth:

.

’ cnrvj:ncn.zi ‘Omv quan 26g. Launc,
* 1bid, 268, ;.lr,lﬁ Jur, Can. §ib, 3. ut, 17
£ A 8o » ogenmg
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b!ﬁmﬁld,?hewwﬂlwﬁﬂ and grievous; mﬁumiﬁu
correion of regular difcipline, unlefs that was made alfo
unlawful and grievous ; nor from .&'md mﬁ&‘
Iﬂﬁm LR e “
VAw appeal 'nnglrbe'mde :gi?umf; mﬂqﬁ, iy!hi
wiord appella, before the judge left the bench, or within ten
days after., If it was from an wudocmuryafeﬂhu, or
any other gravanmen, fome reafonable caufe of appeal was

k7 to be alledged?, and alfo that his exception was nor ad-
ﬁ miﬂni if from a definitive fentence,s neither of them
E™ wayneceilry 3 but the party appealing might alledge be-
[ ama fore the appellate jurifdiétion fuch gravamina as he pleafed,
W founded on matter not entered upon before the judge below 5

and he might produce frefh witnefles, frefh inftruments,
y e q.nd proofoffuchthmgt:sweremtbcfnupmved ‘%
" yappellant, inthe former cafe, was confined to.
the caufe of apped exprefled, which was'to be determine:
intirely on a view of the proceedings in the cwrlbeluw

'- . ®  The caufe was difmiffed from the inferior to the appel-
Tate jurifdiction by ditera dimifforiay called likewfe by ther

* sanonifts @poffoli. Thefe were to be fued for by the appel-
lant, at Jeaft within thirty days from the pafling of &efm—
tence® ; and they were to bem@byﬂaejudgehlqr,
Mnﬂu;udgehfmm&lppﬂw )
If they were not obtained within that time, or within a
fhorter, if fo appointed by the judge; dlﬂppﬁbnsewﬁ-

"~ deredasdeferted. If the judge refufed the apo/iali, an |
- wouldlic from fuch refufal 5 and if e did not appeal from the
refufal, Mwwum@-%

- of theoriginal appeal, and the fentence would ftand inforce.
Wi the apofali were granted, "the appeal w
waaa& 0 the 400:!'& pa.rty, in order that he

'bmjuﬁﬁ.“:n. & 'lbﬂ-:'n 'm:ﬁ
o é " ll.l%h
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unwhmdnmwmﬁmm of the caufe and
the parties; the judge could not prolong a‘legal term,
tho” he might. fhorten itf, Ml:r the prefentation’was
made, f&e;udgedmmud&enppcﬂ, the appel«
lant was to refer to the judge aguo the prefentation, toge-

ther with compidforiales and. inhibivions, if he required

them. - The compulforials were lcttursfe?t by the judge

ad quem 1o the judge a guo, requiring him to tranfmit to

him, within @ certain time, the proceedings in the caufe,

thatithe truth might be inquired into ; which if he neg-

i hﬂnd:hmghcbeconmdlsdto do by pqml.;m

i hb,ﬂ:ﬂuﬁgen’ guem.  An inhibition wasa letter

ﬁ'mﬁwd guem to the judge @ quo, com~

hw nufuto do any thing in the caufe while the

cal §"and whatever was done, cither by the

W"“W pending the appeal, would be refcinded as

" null and void, the office and power of the Judgebemg ful‘.
penided, as far as concerned that caufe; not

which, he might yet interfere in fome particular cafes.

Thus, if the thing in queftion was in danger of being

bythe appellant the judge might caufe it to be fe-

£ and ether dhings might be done bythe jindge,

if theydid not prejudice the appeal. If the appellant de-

ferted his appeal, or wa to have appealed with-

mm:huwﬂ

ER way i a::aufemghﬁh{ubnuuplw

, was b nlmm Thi when fome

 be befor ..;,...‘ ‘ . Mdﬁg

 Com, JuCun. 3730, ‘Nm 3%-»
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m dlﬁcuh'y were to be fet down in articles, and copies gisen
* vi® to the parties, thatany omiffion might be fupplied by then.,
.. and fubmitted to the pope, or other perfon to' whom the
relation was made . A fupplication was a fubftitute for an
appeal in cufes where the caufe was determined before a
3 judge from whom there lay no appeal, and the party
had no refource but to addrefs him by prayer and fup-
plication®. A recufatio might be confidered in the
light of an appeal : this was, when one of the parties de-
clined the jurifdition of the court, on fuggefting {ume
caufe of {ufpicion againft the judge. This fhould be made
before the litis conteflatio, unlefs it arofe afterwards, and
then it might be made at any time, on the party {wearing
[ that it had not come to his knowledge before.  Any par+
tiality in the judge was a good caufe of recufation: this,
however, was to be made out within a term appointed by
the judge ; .and if it was not done within a year, :he_,udga‘
might proceed in the fuit!,
Trus far of ordinary proceedings, 4s direfled byﬁli’
canon law. The extraordinary, or fummary jurifdiction,
+ according to the fame law, was, as they exprefled it, won
in figurd judiciiy fed ex officio judicis, by inquifitiop, oy
. denunciation, or fome other courfe de plane, and upon
* general grounds of equity. In fuch cafe there was no.
tender of a folemn libel, nor was any conteftation of fuit
| neceflary ; the judge might proceed in times of vacation -
E : and holiday ; he might refufe to admit any delay, excep~

b tion, dilatory and vain appesl; he might reftrain the
g * fuperfluous number of witnefles ; give any term he =

for the feveral ftages of the procgeding ; and might pro-
: nounce fentence even before a conclufion was dulmw
| Such was pmdmgthtt was followed in m&.ﬁg |
P eleétion, poftulgtion, provifion, mmw
tythes, matrim yfury, and others™. " ' g O

2 . ! Cory. Jus Can. 279: "Mih 'fhd.qg,:ﬂ,sfg; ‘ﬂii-sl 4
R ¢ : T CMii 5
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- CguanaL Mw differed widely from the pro-. %”3

r uadm;mc:v;Lfmu, s gro&cmam of offenders. in

the canon law might be in thr
wgu;[ tion, or by, a’mun:mkw.

nature of an nccufauon.

W An aceufation might be brought by all perfons that were .
not under the following difabilities : an enemy could not
accufe an enemyy nor could a perfbn guilty of any crime.

We fhalt firft confider the

It was laid down by the canon law; that a layman could

not profecute a clerk by accufation, unlefs for an injury
dene to himfelf; or any one belonging to him ; nor a clerk
alayman, without gn exprefs proteftation that.it was not
for thicft of blood, or punifhment.  Perfons of low con-
dition could not accufe clerks, unlefs they had before been

i in intimacy with them”; Women and infants were

i’ equally debarred, unlefs they profecuted for any injury done
to'themfelves®.  In general fuch perfons were excluded

* from bringing an accufation as were excluded by the civil

- law. However, thiefe difqualifications were difpenfed witly

- inthe more atrocious crimes 3 for in lefe majelty; in he-
refy, and fimony, all the foregoing perfons would be ad-
mitied. to accufer.  The civil law was likewife followed
in prefcribing the perfons who were not to be liable to an

agcufation ; in addition to which thecanoniits held, that a
prince might be aceufed of herefy, perjuryy and facrilege ;

_with .which crimes the canon law did not feruple to de-
the pope himfelf might be charged.

j. N accufation ought regularly to be brought in the
.\whut;he crime was committedy uniefs the pope
hould” permit it to be bgought elfewherey or the crime

Mm@bmrmanod]erplwﬂnru was an ac-

?‘Hﬂl‘m: bifhop; or the reus was a nded in

mm No one was admitted to pring an accu-

.*ﬁl'v.i'ﬁ.sﬁ. hw.!nﬂ.]wlib.ﬁm' l. rcm- ]NM;.;G.
' Ds : " farion,

jays - bx nm..r[anm, by
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. HISTORY OF THE
XXIV. fagion, till he had made what they called an inferiptiomy or

v v ,, engagement, to undergo the lex talionis, by fuffering th:

E¥ri,

punifhment annexed to the offepce, if he failed in making.
out his charge. A perfon whomade a denunciation by rea-
fon of a public office which he filled, was not bound to
make this infeription ; nor was one whae acculed for any in-
ferior crime, or for apoftacy 1.

WEN the dccufation was inftituted, the caufe proceed-
ed by conteftation of fuit, exceptions, and fo on, as in
civil fuite ; unlefs m inferior offences, and thofe of lxfe
majefty and herely, which were judged of de plans, and
notorious ¢fimes, where no other proof was wanted, and
there was no nerd of any judicial formality tobe obferved.
Notorioys offences were fuch as were committed before
the people, or any great aflembly of perfons®. The ac«
cufor and accufed ouglht to be prefent at hearing the accu«
fation, unlefs in fome particular cafes ; as where the offence
was only de injurid, and cither of the pames was of
illuftrious rank, and the proceeding, tho' in form a
minal one, was for a civil redrefs.

T'ue mode of profecution by inguifition was wl:zn a
judge, without any acculor ftanding forward, inquired o
officio, whether any and what perfon had committed an
offence : it was accordingly either general or fpecial. The
former was an inquiry made by a bithop, or other fuper=
intending magiftrate, whether any offenders were within
his diocefe or diftrict: the latter was an inquiry by them,
whether a certain crime was committed by a certain per-
fons  Inguifition m:ghtbemade by the pope through his  *
legates or delegates; by bithops in their diocefes ; metro-
politans in their provinces; in lhm, byallperfunshun%

criminal ju ion. - N R \

]

i~ - |
+ Carv. jquczn ‘R ) from 3 canonift, in :
* Lyndwaile gives us twé, verles, imuﬂmymh |
(e o ! mews nqgas,” popue we! nﬁo pm&da. 3

Fel (.,d- sivmr ecndie, mOtGia diva Lynd, 323. 0.
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" ENGLISH LAW.

IequistTioN was to be made only of the more enor-
mous crimes, as fimony, adultery, fornication, perjury,
inceft; nor was it to be made of crimes that were con-
cealed and not known, but only of fuch concerning which
there had been an infamia, diffumatio, or evil report, found-
ed upon public perfuafion of the offence having been
committed, and not upon the malevolent fuggeftions of
. thofe who took malignant pains t0 {pread the rumour.. In

_ the cafe of a prelate, befides the diffamatio or infamia,

there ought to be fome fcandal or danger, otherwife no

inquifition was to be made. If a reus was filent, (which
filence was conftrued into a confeffion) he might be con-
vifted without any preceding infamia, or at leaft any in-
 quiry into fuch exifting infamia'. Al this. relates to an
inquifition againft a particular perfon ; for a judge might
make a genersl inquiry without any imfamia preceding,

and thence might come to a fpecial inquifition againft a

pacticular perfon. In a fpecial inquifition,. the articles of
infuiry were to bie exhibited to the reus, and alfo the

names and declarations of the witnefles. Inquifitions were

to be made by means of proper perfons, and of good cre-

#it, and not thro’ the enemies of the party, and perfons
guilty of perjury.  To what the inquifition was to be di-
refted, depended on the pleafure of the judge. If the
party was convited of the crime by inquifition, be did not
undergo the ordinary punihment, but fuch a one as the
judge thought proper : if the crime was not proved, then
he was to fubmit to the canonical purgation, of which
more will be faid hereafter,
Tuz third mode of grofecution, called denunciation,
» was when information was given of a concealed crime to
the judge, without any of the formality of tion.”
‘The canonifts divided denunciation into evahgelicaly cano-
e (

X Corv. Jus Can, 3550
D3 3 sfca!,
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nefles who were ‘acquainted with the offence.” e

zhan that of amendmmt of the offender ; “as when 2 wife

" gave information to a prieft of the aduhery of her hufband.

 “The feco_nd was to prevent any thing unlawful from taking
place; as giving irfformation that certain perfons who were
‘zoing to contralt matrimony, were within the prohibited
degrees. Judicial denunciation was €ither publiz or pri-
vate : the former was dcm by a public officer, and always
was preceded by an mqu!ﬁuon made by the inﬂ!op orother
judge‘ the latter was by a private perfon who was con-
‘cerned in intercft to make it. ©* By the canon law, all per-
fons who had fome intereft in the fubject might make de-
nunciation, and mdeed other perfons who were a@tuated by
azeal for the publn. good *; not thole who were mﬁmo’ln,
confpirators, or enemiés. A denunciation ufed to be made
without m{'cnpuon but tho” the informer wis not bound
in that manner to prove the crime, yet he was a!waysﬂ-
qmrcd*to take an oath of calumny, and name tbc F
Tt was requrre&"' before a denunciation agam'& ad&k,
that there thould be a thamahle admonition ; but not in
the cafe of laymen, The grear object of denunciation waf,
that an offence being thus known to the judae, he fhould

‘have the power of ﬂukmg fuﬂher mqmty eaheermng dte

truth of it®,

© Ira rens, wbowfd‘peﬂeduﬂ crime, could not be
eumaud on proof, e was not therefore to be abfolyed,

‘but was required to make out his mﬁombynmcd

purzation. ‘This was fo called, ‘becaufe impofed by the *
canons, uﬁmdiﬁmgmﬁl it ffom’ the vulgar pmfgtﬁ”on,
which cog in the ordeal, and had been reprobated,
long ﬂwe, ﬂudcﬂca! iaw Cznonical purguipm:,

' A . W -'-"..3_ f"c. lb q.ﬁ'
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ENGLISH LAW, : '39

whet a perfon made out his innocence by his own oath, cﬂrxxn
ftanng:hn,hemim;udty.sndthemzhsofcompur- : 3T
gatorsfwearing that they believed him to fpeak truth, This “£DW. 1v.
was to be direéted by the judge who heard the caufe in
which he was defamed, and by noother. The judge di-
refted purgation, either at the inftance of the party who
was to be purged, or to fatisfy himfelf refpetting the
fufpicions under which the rews‘laboured. The judge
might, if he pleafed, though he was not bound to, enjoin
purgation, even where the.mjhm did not arife from very
probable conjectures.
PurcaTioN was not to been]omed but where the reus
was a credible perfon, who, tho’ under fufpicions, would
not be thought very ready to perjure himfelf; and it was !
only to be where the party was not convilted, either by
legal proof, or his own confeflion ; where the crime was
not notorious, but yet he was diffamed among good men
upon probable fufpicions. The judge was to chufe the
compurgators from perfons of honeft charater, neigh-
bours of the reus, and well acquainted with his life and
converfation. They were to be fometimes twelve, fome-
Qimes feven, fometimes more and fometimes lefs, accord-
ing to his difcretion, confidering the circumftances, the
nature of the offence, and the quality of the rexs and com-
purgators. The purgation was to be made where the dif-
famation was : thus if he was diffamed by the people, it
-wis to be before the people; if among clerks, before
" clerks; andthe like. If he fucceeded in his purgation, he
! was liberated from the charge ; if he failed, he was pu-
} nifhed the fame as if hg was convifted, or had con-
m. -4 ey
i mm-mm!ﬁ;y in this place to bn;:g‘&ck tothe
reades’s recollection -the condu& of criminal profecu~
s : e

* Corv. Jus Can. 338, 379, 3%
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tions in 6ur own law, as mentioned in the.carlier partyyof -

this Hiftory.  The fimilarity between thofe and theie we -

YL Im'e]uﬁbcenr:hung, is too firong tnuedhnngpomt-

ed out. We now fee, that not only purgation isa picce
of law intirely canonical, but that dw-prpgcedipg.p_gr fa-.
mam patrie, from whence was derived the prefentment
of jurors, may be found elfewhere than in our municipal
cuftoms ; and that, acconling to the accounts of our ear-
lieft writers, it was firft pradlifed among us upon ideas
and principies purely canonical ®.

Tuz punithments which the ecclcﬁnﬂlul -court. oouid-,
inflict, were all of a fpiritual kind ; they confifted cither
in penance, excommunication, interdict, fufpenfion, remo-
val, or degradation. Some of thefe cenfures require a little
fusther confideration.

“ExcommunicaTion was divided into what they called
the greater and the /¢fs, The latter only removed the
perfon from a participation of the facraments, and is
what was more commonly meant by excommunication : o
the other was called anathema, and not only removed
the party from the facraments, but from the church, and
all communion with the faithful. Excommunication fome- o
times followed ip/o fadlo, upon the commiffion of Iﬂoft.
fence« this was called canomical, to diftinguith it from

*that which did not depend uponanye&lbliﬂldcm

but upon the pafling of fentence by a judge*.

Tue following offenders were ifs fucto punifhed vmh
the greater excommunication: all diviners and ﬁrtdmi
heretics, their receivers and comforters ; fimoniacs; viola-

S . M
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o

&wq&mgwnmm; thofe wﬂom CHAP

sid, favour, or counfel to excommunicated perfons ; thofe ;:;_ .

who laid violent hands on clerks or religious perfons, or  EDW. |

commanded any fo to do%. The following offenders:

were ipfs facto punithed with the lefs excommunication :

2ll perfons commitung any mortal fin, as facrilegious per-

fons ; thofe who received achurch from lay hands ; notori

ous offenders ; thofe who talked *with, faluted, or fat at

the fame table with, or, gave any thing in charity to per-

fons cxcommumcnte&;}y the greater excommunication,

unlefs they were f; or domeftics .

THE greater ¢ unication could be, finflicted only

by one having criminal jurifdiction ; the lefs might be im-

pafed by any clerk baving the cure of fouls. Excommuni-

cation was a ceniure that could pafs only agrinit the living,,

except in the cafe of herely, which might be profecuted
} aftan.the death. of the \party.... It could not from she s,

ture of it be palled againft pagans, who conftituted no
part of the church ',

A sENTENCE of excommunication was to be pres
ceded by three monitions at the due intcrvals, orone pe-
@mptory, containing the legal fpace of tine, with a pro-
per regard to the quality of the perfon, and the nature of
the bufinefs. The judicial courfe alfo ought to be obferved,
though the excommunication would hold without ity but
not without the monition ; and the judge who pafied fen-
tence of excommunication without it, would be prohibited
for a month @b ingrefJu ecclefie 5 and if proper, be fub-.
jek to other penaltics 5. A fentence of excommunication
Wlﬂolwelyo(mgdumﬂnm, “Hnlr&puﬁpuf-

« fy Sempronius withintwenty days, lexcommunicate you.”
® The fentence was to be put into writing, contining the
caufe thereof, and the pame of the party*. An excom-

¢ Cofv. Jos. Can, 360 & Corw Jus, Can, 364

* Ibid,

* Ibid, 361,
‘M,‘J
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IAP, XXIV. munication might be taken off in feveral ways. It nwght
vy be revoked by the judge who pafied the fentence. Upen
wﬂu.wdsc ad quem might abfolve the party, or
fend him to the judge @ guo to abfolve him. Abfolution
belonged to the fame perfon who pafied the fentence, un-
lefs in fome particular cafes that were referred to the
pope or a bithop’. Abfulution in fome cafes ufed not
tobe given, till fecurity was enmml into by the party for
making fatisfaction *.
 nterdiat, AN interdii? was an ecclefiaftical cenfure, by which
a certain place or certain perfons were interdicted from
the participation of divine rites, fepultare; and the facra-
ments, till the commands of the church were obeyed.
This, like excommunication, was either ipfo fao by the
| sl precifedirection of the law, or by fentence of the judge. OF
the former kind was fuch as was denounced againft a com«
munity or city which did not expel ufurers, or which per-
- g mitted reprifals againt ecclefiaftical perfons; or did not make
%5 themgood within 2 month ; a lord who would not admita
legate or apoltolic meflenger within his territory ; a church
polluted ! with human blood, or confecrated fimoniacally.
A sexrENce of interdict might be paffed by all whes
could pafs’ fentence of excommunication; an ordinary,
; delegatey bithop, provincial fynod.  An interdich, if for
; contumacy, fhould be preceded by monition ; but ‘this
| ‘ was not necetlary, if for an offence™.  An interdict, if
£ ifieed againtt a people by the term populus, was conftrued
\ not to include the clergy. During an interdict, in early
times, none of the ecclefiaftical offices could be cel {
nor-any of the facraments, except the baptifm of infants,
ﬂmﬂmm “This was in fubfe-
quent timessrelaxed ; and baptifin and confirmation were
M‘m all; mudtth-nmhmﬁ to du:qymg;

R ¥ Corv. ]mC:m 367, 3\8. ™ Corv. Jus Can. o
. . llﬂ. ? ¢ " Thul. 3%3. 37 .
[ * abid. .
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TENGLISH LAW.

‘buwenot extreme unétion to the laity, though it was to the
clergy : at length they allowed mafs and other divine cere-
monies to be performed once a-week, in fome few churches
and monafteries, with a low voicey and the doors fhut,
without ringing of bells; and afterwards they allowed it
in‘all churches, every day, though with the obfervance of
the other reftritions ; which, however; need not be ad-
hered to on certain great feftivals‘of the year. Perfons who
did not obey fuch interdi€t would be depofed, and ren-
dered incapable of taking 3 benefice . Aninterdit might
be confined to certain perfons, or-to a certain place; it
might be removed by abfolution, as excommunication
was.
Suwzunou was an ecclefiaftical cenfure, by whicha
fpiritual perfon was interdifed from the exercife of his
office, or order, or both; intirely, or in part, for a time,
or in perpetuum, This, like the two former, was cither ipfo
faéte, and canonical, or impofed by the fentence of a judge®.
“Remution, or depofition (which is the laft ecclefiaftical cen-
fure we have to mention), like the former, only related
to ecclefiaftical perfons, who might thus be depofed, either
efrom_their dignity, order, or degree: depofition was only
by fentence, and the fentence of a bithops.  Degradation,
fometimes called folemn depofition, was the folemn detrac-
tion of the higher orders. The folemnity was this: If
an abbot was to be degraded, it was to be in the prefence
‘ofabbots ; if a prefbyter, of fix bifhops ; and alfo in the
prefence of the fecular judge, to whom he was to be de-
livered when degraded. In the prefence of thefe parties,
mmmmmmdm reus; then he was
to [Fape with glafs or iron thofe parts of - the head and
hands which were anointed at the time of his ‘ordination ;
after ghis, he was to take off, in an order intirely reverfed
l'mu ‘that in which it was put on, his clerical habit.

.‘Fﬁf!'-hcn-m- * dbid: 375, 9 1bid, 376.
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QfE celefiaftical ?ur;ﬁrﬂmx—-ﬂf Matrimony— Epoufals—
Nuptie—-Of Cognation— Confanguinity— Affinity—Of
Divorce—Faitation of Marriage—Of Wills and Tef-

" taments—Executors—Of the Forms of Wills, &e.—0Of
Probate—0Of Inteflacy— Of Pious Ufes—The Rationa-
bilis Pars—Tithes—~Sylva Cxdua—Compofition  for

+ Tithes—Spoliation Suits de Leafiont Fidei—Defuma-
tion— Probibitions— Provincial Conflitutions—King and
Government—-The Statutes—-Fortefcue—- Littleton—
Lyndwode-~—Printing of Law-DBooks-—Miféllaniéous'
Faits.

ey
NUCH was the juridical fyftem which the Roman cano~ cuar, xxv,
‘nifts had been labouring {o many years, with fuch ‘\—==~—
perfeverance and energy, to eftablilh in our ecclefiaftical H-,;I";WRY ;1
courts : and notwithftanding they were, as we have feen,
in fome inftances, difuppointed of their object, they fuc-
ceeded in gaining prefeription for more than feven parts in
ten of the pontifical law, which, under controul of the
temporal judges, became rzhf: prevailing rule of decifion in
the ecclefiaftical courts. It is now our bufinefs to enquire
more particularly what was the extent of this jufifdiction,
~ what it embraced, and in what manner it treated
them., Tlns has been ﬂt;htly touched in the reign of
'~ Henry II1*; but fo much time had elapfed, and fuch

A "Hs-*-'ﬁl-«tshus'- &c. ; and vol. 1L 79.
. controferfy

-t |



’*":-i HISTORY OF THE
. GJAP. XXV. controverfy had fince happ:ned upon queftions of judicas-
T vie ture between the clerical and temporal courts, that the.
.1v.  fubject is fill open to further iluftration ; and itwill be -
curious to fee how the law of antient tiivies is Either cor=
’ roborated, new modelled, or altered by later opinions.
© Of cartefiatical  OF the objeéds which the canonifts claimed as belonging
jurifdtion.  to their jurifdi¢tion, our temporal courts had long appro-
priated to themfelves to’decide exclufively upon rights of
patronage, and upon all crimes affecting life and limb.
Freekold and chattels were two other defcriptions that
marked many articles of judicature as fubject folely to the
decifion of the common-law courts. On the other hand, -
the judges fcem to have given themfelves no concern as to
the mode in which the ecclefiaftical court proceeded with
caufes that were left to their determination.  The= {piri-
tual tribunal was permitted, undifturbed, to enjoy the pri-
vilege affumed by all courts, of forming its own courfe of
proceeding ; and it accordingly adopted, withoutany ma=
terial variation, the pralice of the canon law mentioned
in the foregoing chapter. Without, therefore, entering
any further into the nature of judicial proceedings, we
fhall briefly recapitulate the feveral objeéts upon whiche
they might be employed; moft of which have been fre-
quently mentioned in the former parts of our Hiftory, either -
from Bracton, or the famous conftitution of Boniface, in
the reign of Henry Il 5 the Ratutes of circumfpectt agatis,
or articuli cleri ; or on fome other of the many occafions
w&nﬂ:ﬁjmﬁe&m&ﬂumpmﬂ and clerical coure
The two grand dd?:nptmns of m which w
more indifputably than any others within the cogﬂw
of this tribunal, were matrimonial and tefiamentary, :
ﬂm‘rnmde&ts Under uﬂamanuq were inc deg

% 'r‘;.z '-"‘i'
* Vid, ant. vd.l.unnlrd.ngg.us.ut. X



prem j, ;_, ‘

mMMmm of marriage ;
~ queftions of legitimation angd baftardy 3 fuits for reftitution
of a man’s wife taken away; ﬁnstacampdamto?
receive his wife again; and fuits for goods promifed with
a woman in marriage. Thefe were the principal -and
more important objects of jurifdiction; the remainder
which may with our canonifts be confiered as refigua
Jjura ecclefiaftica, were clafled in the following way :
Firsr,fome duty arifing uponthe exercife of voluntary
jurifdiction, and by denial made litigious ; fuch as real
compofitions, when attempted by fome perfons to be an-
nulled ; procurations, penfions, indemnities, fees for pro-
bates, and the like : or fecondly, fuch demands as became
due only upon exercife of litigious jurifdiction ; as fees of
court, fees to advocates, proflors, apparitors, and the
like: or thirdly, fuch as were due to a minifter in the
church who had no title; as a falary to a curate ora
clerk : or fourthly, to a minifter who had a title; and
then it was either fomething incident to him, as to name
a parifh-clerk, or concerning the whole title and intereft
of his _benefice ; for though the right of patronage was
cognifiible only in the temporal court, yet the avoidance or
fpoliation belonged to. the court chriftian. = Next follow-
the dues that concern a minifter’s maintenance ; as tithes,
‘oblations, obvengions, penfions, mortuarics, church-yards,
or places of burial: and laftly, fuch things as are due toa
whole parifh ; as to have a chaplain found, or divine fer-
vice performed, or facraments adminiftered amongft them,
orany thing due to their church ; orfor a parifbioner to
be contributory with the reﬁ to reparation of the. church,

' fd? wm books, utenfils, and other orndments or
| for the church. Thus far of thole things that

“' M@m in mpﬁderauun of their being,

. e vy Tz
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P, XXV. 'Imhrmm offences punithable by the eourt
Vie Cchriftian, were divided into fuch: as were contrary cither
W

to piety, juftice, or fobriety., Of the firft clafs were
‘blafphemy, fwearing, idolatry, Mufy,ermr in faith, fchifm,

npoﬂhcy, not frequmdng public prayer, negleét of the -

rjury in.an ecclefiaftical court or matter,
d:&sufbmu dmmm violating and profaning the
fabbath, OF thi fecond were fimony, ufury, diffamation,
fubornation of perjury in a court ecclefiaftical, violence to
a minifter, facrilege, dilapidations, not budtﬁm of a.
church as enjoincd by a teftator, not fencing 2 church-
yard, not repairing a chuech. or chancel, or not keeping
it in good repeir; a church-warden refufing to give an
account of the church flock and goods; the violating.

of a fequeftration made for tithes not pald 3 hinder- .

ing to gather or carry tithes; money promifed for re-
deeming corporal penance ; contempt of the ecclefiafti-
cal jurifdi@tion ; the violation of churches and church-
yards. Ofthe laft clafs were all i monﬂnmce not made ca-
pital by the commonlaw, whether it was i h&lmy,
Suprum or fimple fornication, polygamy, the

of a woman's chaftity, drunkennelfs, filthy Q:cech, 9: the
like irregularities ©.

* Tue objeéis of clerical jurifdi&ion, Whﬂﬁﬁm enume-
rated and placed in array, make a very formidable appear~
ance: and when we refle@, that many fpiritual offences
were the confequences of habit and conftitution ; that the

unl‘u:u iﬁﬂi&ecl on fuch offenders might be commuted

for payable to the judge himfelf; and that there

was fi tjudgerhmrydsml%mm&ﬁm
of the law; it mult be confefled, *&‘W
mnmedngmn&thctamponipmﬁguml; =
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five, and more odious to perfons of both fexes, and of m
| every vank and age in the kingdom ; and was capable of EDW. &. -

producing great good or great evil 4,

“ Our old Englith Bard has given
us a very fpirited comment upon the
pra&tice of the fpiritaal court, which,
if itis not overcharged, deferves all the
credit of a cotemporary expofition
of the condu® and manners of its
retainers, ' In the Canterbury Tales,
Chaucer introduces a Friar, and a
Sumpnour, or Apparitor, who ufed
to ferve the fummons and citations of
the bithop's court.  Tlhie Luter had
fhewn a violent difpofition to quar-
vel with the former, which the Friar

In

attributes to his fraternity being
exempt from the jurifdiétion of the
bithop, and fo not lisble to be pil«
Iaged by the Sumpnour's extortion,
This might be the trus
caule, and it accordingly drew more
ill language upon the poor Friar ;
who, when it came to his turn, re-
venged himfelf by telling a malicious
flory of a Sumpnour. He begins with
an account which feems to defcribe
the jurifdition of the fpiritual conrt
very fully,

Whilom ther was dwelling in my contres

An archedeken, aman of high degree,

That boldely did execution

In punithing of fornication,

Of witchecraft, and eke of bauderie,

Of defamation, and avouterie;

Of chirche-reves, and of e(taments,

Of contrats, and of lack of (acraments ;

Of ufure, and of fimonie alfo;

But certes lechours did he greteft wo;

. They fhulden fingen, if that they were hent,
. And fmale titheres weren foule yrhent :
If any perfone wold vpon hem plaine,
| Ther might altert hem no pecunial peine,

For fmale tithes, and fmale offering,
He made the peple pitoufly to fing ;
For er the bifthop hent hem with his crook,
They weren in the archedeken's book ;
Thmhdha.thnrghtﬁl]u’iﬂiﬁim,
Power to don oo hem corre®ion.

: Of all thefe points of judicature, to be found in moft foils, and the
none was fo froitful to the court as hmpmw-dmm&
that of incoatinence ; thiswasaweed  it. The Friar tells usy

Amh:mu'q-nddmm ;
‘With mandements for fornicatioun, 3
. And is ybute at every tonne's ende,

The Friar makes the ment, After the above account of
Sumpeou®s diligeuce to be the archdeacon and his court, he goes
wogaged ea this part of his employ- on thusz | ¥

5 He had a Sumpnour redy to his hond, 7

Ahtqﬂmhw; >,

ch;.N v . ;

. 0 .
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i . & For fublilly he had his efpiaille, e 3
- That tagght him well wher it might oughit availe ;
He coude fpare of lechonrs on or two, '
Toug-gmwlumndm_ngm

¥ %

This falfe theef, dﬁﬁqmowﬁqwiusfm)

Had alway baudes redy to his hond,

As any haoke to lure in Englelond, = f

That told him all the fecres thatthey knewe, ’

For hir acquaintance was not come of newe; .
B . They weren his approvers prively. w
il He tooke himfelf n;mproﬁuhwby, Y S

His maifter knew not alway. what he wan.

Withouten mandement, a lewed man *

i He coude fompne, up peine of Chrifte’s carfe, L

- And they wereinly glad to fill his purfe, p 4
=2 Andmaken him gret feftes at the nale.
3 J And right as Judas hadde purfes fmale,
¥ Andwas a theef, right fuch a thesf was he, ’
= v His maifler hadde but half hiz duetee. :
Y He was (if 1 fhall yeven him his laud) :

: A theef, and eke a Sumpnour, and a baud.

He had eke wenches at his retenue, -
That whethier that Sire Robert, or Sire Hue, . |
Or Jakke, or Rauf, or whofo that it were
3 . That lay by hem, they told it in bis ere.

b / Thus was the wench and he of on affent, +
» And he wold fecche a feined mandement,

And fompne hem to the chapitre bothe two,

And pill the man, mdln:h&mnﬂm !pi‘ate:

& " Then wold he fay, Frend, for

i ’ Doﬂnkaﬂncozt’ddimkﬂuﬁhk':’

E “Lhee thar no more as in this cas travaille,

3 ¢, 1am thy frend, ther I may theeavailie,

| LR Certain he knew of briboures many mo

S04

B

b

.

-

‘. . ywhu two

an huort dere from an hole yknowe, .
_%mmwm‘n&m N
©r an avowtrer, or a parnmour § T X

muumm&mmmh&m Aty
Therfore on it he fetal) his intent.

wwh:hduﬁf hlh_»
ﬂ-lmthc Seinth

u--;mm.m o X
A beter felaw fhulde & mangios fd. s




. 5 Ay
,;nnmiu fora mntwiu, 1
Apﬂﬁlmhn&lmm ’ e
mﬁ.ﬁm?umm' .
vely a finch coude '
ﬁ?mmam.m& -
He wolde techen himf to have non awe
- ln(wﬂnuofmumm'uu‘l;_
- Butif a manves foule were in his porfe;
~ For in his purfe he fhulde ypunifbed be 3
- mummmumﬁnm. .
' But well Twot he lied right indede :
‘ﬂm&gmmﬁRyMMW&
For curfe wol fle right as affoiling faveth,
And alfo ware him of a fignificavit.
lnﬁwhﬁﬂahﬂﬂh{mgﬁ,
The yonge girles of the diocife 3
And koew hir confeil, and was nl'l'ur rede. [ Ser the Prolegue,
| ‘I‘ognonwiﬂlaw Friar’s Tale, verfation with a baitift,
whurmpﬁchmpmimnm-

‘Brather, quod he; here wonneth an old Rebekke,
That had almoft as lefe to lefe hir nekke,

As for to yeve a peny of hire good.

1 wol lave twelve pens though that fhe be wood,
Or I wol fombne hire to'our office ;

And yet, God wat, of hire know I no vice.

"

. . .

He then deferibes him as knock< fering upon the execution of his
og @t the woman'’s door, and en- nﬁu,m:tnﬁul.bwm;m!
"1 have, quod he, of fomons here a bill :
Upmcohwh‘,hhmuﬂmlho
To-morwe before the archedeken’s knee, -
Tommwmwdmnm. )
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fiattical court claimed exclufively to entertain, that of ma-
trimony feems to have been leaft controverted by the tem-
poral judges. When marriage was admitted by the religion

o " of the country to be a chriftian facrament, the jurifdiction

. powlals
[
)

-
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of fpiritual judges could not well be difputed.  We ac-
cordingly find no parliamentary interpofition on this head,
but the ecclefiaftical court was left to decide in matrimo-
pial caufes upon the pure principles of canonical jurif-
prudence.

MarriMony was defined by the canonifts in this man-
ner : Viri et mulieris conjunétio, indiwiduam vite confuetu-
dinemy cum divini et bumani juris communicatione, conti--
nens, "Ihis union of man and wife was preceded by /pon-
Jalia, or efpoufals, the nature of which muft be firft con-
fidered, before we come to fpeak of matrimony. Efpou-
fals were the promife of 2 marriage that was to take place,
and were dwuied into efpoufals s pr-_ﬁ:m, and «f]
de future, Thofe of the former kind were ju:oﬁ
the fame light as matrimony ; fo that efpoufals, properly
fo called, were the latter ; which were, when a promife of
a future marriage was made by words of a future fignifi-
pfmndrnl to have eompounded at diftion of this tribunal was, there-

office former irvegularities Tore, cantinpally hefore the eyes of

WWM, and that fhe the peuple, Such confiderdtions
had never remiburied lim: toin- asthefe can alone aceount for the

damnify himielf, therefore, for buth  great heat with which gueftions of

domands at once he is made'to feite judicture were contefted on both

~ ona piece of ber furniture. . fides., When the reformation of

This vindictive Tale fets the religion had lowered the preten-
ofticers of the fpiritust cotirt in 3 flons of the clergy, and altered the
light, and vefle@ls fentiments of the Wg rofpedting

ﬁ candal on the dourt itfelf, ecchﬁanglw ﬁhup‘

mmhw
we may, hpwever, calloél from this  great
and ather notices, that the officers lengih it ;
of the hifhop were perhaps s qu-  moR intooblivion. The fateof thing:
merous, a5 well koown, and g is g much sitared. 1
much reganied as thafe of the gl:;ﬁﬂl -- aftical v
7illy that mm&lmtnuoﬁ! » where b
if koown, were a5 conflantly mu Ih‘ﬂ'ﬁ collefted

y s the depreltions uf - Polers Commni,
'ﬁu aud that the power and jurd %




y |

t

|

called them : mwwmtmpmﬂ'em !

; the latter was whete fome earneft o pledge pres
ocdcd, as aring given, or an oath taken. Efpoufals muft
be contraéted by confent, whether exprefled in words, or
by fome fign ; as that of a ring, a gift, a kifs, or ema
brace; by a letter, meffenger, or procurator. Aring,
to anfwer this purpofe, muft always be accompanied with
fome figns to exprefs both that it was given and reccived
by way of efpoufals ; and any doubt on this point was to be
determined by the eccleiiaftical judge.

ALL perfons who had completed their feventh year,
were held competent to contra& efpoufals ; and efpou-
fals contralled éven before that age, might be ratified
by a regular confent. It was no impediment that a per-
fon was deaf and dumb, provided he had his intelleéls,
and could exprefs his mind by figns. Kfpoufals might alfe
be contracted by third perfons for the party ; as by a fa-
ther for a fon, a mother for a daugbter, an uncle for a
nephew, by tutors and curators for their pupils, But thefe
had, no legal effect, unlels the party when of age of pu-
Berty fignified his confent ; which in cafe of a promife-by
a father might be a tacit confent, but in other.cafes muft
be exprefs : if the party was prefent, and preferved a
filence, it was held to be a tacit aflent.  Elpoufals were
made cither puré, or with appointment of a day, or fid
conditione. 1f the promife sontained neither of the latter

, Qualifications, it was faid to bemade puré, A promife on

condition made the performance of it depend onfome event,
and till that took place i®had no cffect; unlefs a carnalis
o ¢opula intervened, or the condition was fuch #s. the law
plnwmhmu
sALs, when dnce contratted, fo boundibepn‘-
t they could not retrad, byt each had a jus ma-

m‘mﬁ ﬁ as to be able to inftitute a fuit for the ecclefi-
& 3 aftical

.4



mony; for notwithftanding tlu.'muus that non :snab-
tus fed confenfus facit matrimonium, the church prefumed
that by fuch «& the party meant to pcrfurm his promife,
ml_ler.thp.nr.ommit the fin of fornication. This was a

which didsnot admit any proof to the con-
trary, and it-could be done away only by (hewing that the

efpoufals had before been legally diflolved, or werein them-

felves null and void, If there were more than one efpou-
fals, the former were preferred, even tho’ the latter had
been fanétioned by an ocath; unlefs indeed a carnalis co-
pula had taken place. The effelt of efpoufals was to
create fuch a rclationthip, that the confanguinei of the fpon~
Jfut, or man efpoufed, could not, upon his death, or the
diflolution of the efpoufals, marry with the ,@Mfa, nor vice
W’fa- . . =
Many werc the caufes which, were heid bythc nﬁf
nifts fuflicient to diffolve efpoufals, They might be dil
folved by mutual confent, even tho’ fanétioned by an cath 4
by abfelution of the judge ; by other efpoufals cmﬁrmed

* hya caraalis. copula ; by afiinity fupervening, tho’ ‘by an

illicit copula 5 by entry inta religion; by fornication, whe-
;bgrmpm;;l or fpiritual, as if cither party fell into herefy
or idolatry ; by lapfe of time, as if they had let the day
mentioned in the contradt pafs ; or, if no day was fixed,
an abfence of three years; fomwif a perfon was abfent fuch -

_ alength of time without fufficient caufe, the other party.

might contraét afrefh; by failure in performing a condi-
tion, if any was annexed; by réport of a canonical impes
diment; by capitales immicitie htppamug between the
perfons efpoufed ; by afperity of manners in qthq i
by deformity, or any contagious diforder ; in dl%
cafes other ¢ipoufals might be contracted, wuhgl

authority of the judge, if the caufe w;snowmus:ppmn;f

.’n L]

.
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rious, then by the fentence of a judge °.

" ESPoUSALS de prafenti, as was before faid, were in
effett a contra& of marriage cclebrated per verda de
prafenti. The definition of matrimenitm or nuptie ~was
given before : upon that definition it is fufficient to remark,
that the words divini bumaniqs juris communicationem
exprefled that the parties thould*be of the fame religion.
Chriftians, by the canon law, could not contra& matri-
mony with Pagans, Jews, or Turks, under pain of ex-
communication. Matrimony was confidered in various
Jights : firft, it was public or clandeftine : jthe former was
celebrated in the prefence of witnefles with all the due
folemnities ; the latter was without either. Again, ma=
trimony was divided into legstimum et non ratusm, smd ra-
tum et non legitimumy, and legitimum et ratum,

A MARRIAGE was faid to be lfegitimum et non vatum, it
m celebrated between Jews and Infidels, and it was

ed non vatum, becaufe it might be diffolved by repudia-
tion ; whereas marriage among chriftians was indiffoluble,
and was therefore called ratum ; fo that a marriage ratum
o1 #on legitimum was fuch as was among chriftians; with=
out the canonical folemnities ; that which was ratunt et
legitimuom was a marriage among chriftians, attended with
all the due canonical folemnities. This is the marriage
which it is our bufinefs to confider.

For a marriage to be contracted in a legitimate way, it
was neceflary to have the confent not only of the parties,
but of the parents, if they had any ; and if there was any
force, or fear, or error, thefe were circumftances that
vitiated a marriage; and Tendered it void. The metus was
fuch as in conflantemn vivum vel feminam poteft cadere ; and
the errer was to be concerning fomething neceffary to the
ﬁrﬁy, asthe. Hem'?ty of the perfon, and not his qua~

'Cﬂ"! qum 99(089 Launc, Inft. ]urCm.l:b-;.m. 9 10-
' oE 4 li:y



CHAP.

 HISTORY OF THE

XXV. lity.or fortune. There were other impediments to matri-

mony than thefe three, and thefe impediments were divided

v .i:"mﬁmhnsmpadddumnun&dmmge,md,af

completed, diflolved it; and thofe which impeded, but
did not diffolve, the contra@&. Of the former kind were
force, fear, and error, which have juft been mentioned ;
to which the canenifts added cognatio, juftitia publice ho-
neflatis, votum folemne, ordey crimeny cocundi impotentia,
eultis difparitas,

“T ae impediment of cognation was that upon which the
canonifts had employed great attention; and by various
fubtleties they had extended it to fuch unexpeéted confe-
quences, that the compafs within which marriage might
be contrated, was by thefe means greatly narrowed.

- THEey divided cognation into fpiritual, carnal, and legal,
Spiritual was fuch as arofe from baptifm or confirmation,
Thus there was a compaternitas between the fpiritual fa-
ther who baptifed, the fponfor for the child”, and the ,
of it; and a paternitas between the perfon baptifing and
the child baptifed, the fponfor and the child. There was in
like manner a fraternitas between the children of the per-:
fon baptifing, or of the fponfor, and the child bapnﬁdg,
and fuch cognation in either of thefe inftances’
an impediment which would both obftruét marriage, ml’
diffolve it, if contralted. ‘The canonifts, however, had
guarded againft one probable confequence of this cognae
tion ; for if the father or mother of the child fhould hap-
pen to be fponfors, this was not held to be a caufe of fepa-
ration, tho” it was an ﬂmlmtymmm a ﬁun-
tual offence 8, 4
f e ¢ 3 thi for: and
“%LW%&M&: mdnnﬁ:al;:f:i:ﬁmfa: and
tier. the coofivmed, and its t,m;'

& The Couneil of Trent made an  mother; and the perfon itar

sicarationin this point of fpiritualcogs  the time um
t:hi hnwnmmmq.. extending to m‘“

*

o

wisonly ther cafe. Corv. Jus Can. goy 91

to be buween thecudmd its father
ThaE

C
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unﬁnlty -Confanguinity, which was fometimes fignified
by the general appellation of cognation, is defined by the W AV,
canonifts to be, winculum pérfmarumab codem flipite defecn~ L
dentiumy vel afeendentiumy carnali propagatione in matrimos
nio, el extra illudy contrailum. There are three con-
fiderations relating to this pointy which are the fipes, linca,
and gradus. The flipes was the ftock from which the
perfons, whofe relationfhip wasin queftion, delcended ; and
this was never computed as a degree.  Linea was defined
o be colleéiio perfonarum ab eodem flipite defcendentian,
diverfos continens gradus, ¢t nymeros diffinguens. It was
cither the right line fuperior, containing the afcendants ;
or inferier; containing the defcendants; or tramfverfe,
which was between the brothers and other cognats,

Tae tranfverfe line was cither equal, which was when
the coguati were equally diftant from the fipes; or unequal,

was when they were not. Thus brothers were in an -
line; becaufe both were diftant in the fume degree

from. the father : the brother and brother’s fon were in an
unequal line, becaufe the brother was diftant from the
f.ulm in the firft degree, but the brother’s fon in the fe-
Cond: A gradus, or. dcgrcc, is defined, babitudo difian~
tium perfonarum qud propinquitatis diftantia inter pnfm
duas vel diverfas difeerniturs The canon law, as it con-
fidered the degrees with a view to. -marriage, which fub-
fifted by the confent of two parties, for that reafon always
joined two perfons in reckoning them. This was done
diﬁrent}; in the right line, and in the tranfverfe line ; for
in the right line, whether fupcrior or inferior, it was a
rule, guot gemerationes mnerantur, tot numerantur gradus,
| dempto flipite: thus every perfon, whether afcending or
defcending, added a degree.  In the tranfverfe line, if
equal,* the rule was, giwots gradu unufquify; corum diflat @
Jpité, codem diftantinser fe. 'Thus, patrucles and confobrini

.
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in the civil law, conftitute only one in the canon law.
In the tranfverfe unequal line the rule was, guoto gradu

. vematior diflaba flipite, codew diffant inter f¢ : thusthe bro-

ther's fon was diftant in the fecond degree from theuncle,
‘becaule he was diftant frem the grdeatker, the common
ﬂwl', in the fecond degree.

Taus food the law of confanguinity, according to the
computation of the canonifts ; and the manner in which
they applied it to the fubjeét of marriage was this. In the
right Jine, whether afcending or defcénding, all marriage
was prohibited in infinitum, and fuch as were contradted
would be diffolved. In the tranfverfe line, marriage w
formerly prohibited as far as the feventh degree; and Jately
to the fourih degree only inclufive * : however, they held
that fuch prohibited marriages contradted between i
who were afterwards oonw:rted fhould not be diffc

" “T'nivs muchof confanguinity : affinity, the other branch'
of cognation, was defined to be. perfonarum mgp.‘m., o
coitu ‘proveniens, whether lawful or unlawful. 1
hawever, did not extend to the affines of the married per-
fon, not to the cograti of the man and woman between
themfelves.  The degrees of affinity were caleulated by
the fame rule as thofe of confanguinity ; for as man and
wife were one flefb, fo in whatfoever degree of ‘confans
uinity Titizs or Titia ftand to me, in the fame degree
dWWM&huﬁnﬁd‘&ém or the wife
of the other. Affinity was of thre'ehmh. The firft kind
of afiinity was contralted by ofie perfon, the fecond by
two, and the'third by three. Ful mph, mm .

% There {eem: to have been fome m s iy te.
‘l tﬂ lt ed n, 35, o't
y:s:mﬂghﬂ'l luhidun-mﬁulg:m purth, o

Ai e L\nfn:c no_ marrige fifils degree, - i
was to he allowed withinthe feventh 5
| ooy
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my confanguineus, his wife: Mvia is ‘relited-to ‘me in CHAP. Xxv;

the firft kind of affinity ; if mybta&lerdwd, and Mwvia
married Titius, he would be related to me in the fecond
kind ;, and if Mzvia died, and Titius marricd another
wife, fhe would be related in the third kind of affinity.
The wives or hufbands of two who were rclated by con-
fanguinity, were related to each other by an affinity of

the fecond kind.  In fhort, the hufband or wife of one

related to me by confanguinity, is related to me by an afs
ﬁnity of the firft kind 3 the hufband or wife of fuch relation
in the firft kind of affinity, is related to me in the fecond ;
and the hufband or wife of a perfon related to me in the
j'emnd kind, is related to me in the third kind of affinity,
Tng manner in which this law of affinity was applied
to marriage, was this: in like manner as marriage be-
i tweanmy‘aaguiuci, in_the afcending or defcending line,
was probibited in_infinitum ; it was equally fo among
thofe related by affinity, becaufe they were confidered in
o parcntum et liberorum ; fo that no marriage could take
place between me and the confanguinei of, my wife in the
night line, The fame prohibition extended to thofe in the
tranfverfe line, as far as the feventh degree in the firft kind
%of aﬂimty ; to the fourth degree, in the fecond kind ; and
to the fecond degree, in the third kind. It muft be re-

marked, that the affinity to impede marriage, muft be -

fach as fubfifted before the marriage, and not fuch as

might afterwards fupervene. Such fubfequent affinity would
neither diffolve a marriage, nor elpoufals d¢ pragfentiy tho’

it muﬂiﬁ:oufals de future.

. &L,{-,the& impediments, whether from confanguuuty or

lﬁmty, might be dlgpvnﬁd with by the PopS; upon fhew-

ipg fome trye and ig.@ caufe for fuch difpenfation, But *

even on this prerogative of the fovereign pontiff the ca-
nifts hadmpo&dm reftridtions ; for it was held, thac

no. Watton to make a marriage law-

ful, lfthclmyedlmtms in the ﬂght line ; buteonly in -

the
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ﬁ?"



RELATAF

H1STORY os;imu

Wm memlhnrgadm*ummmﬁuﬁeﬁnﬂ

_'_.‘-.. .

'Vl
« V.

degree. For, fay the canonifts, the pope in the plenis

* tude of his power could difpenfe wich the law only where

" he violated neither the articles’ of faith, nor the general
ftate of the church.

Tue laft fort of cogunation, called cognatie legalis, is
defined to be, perjonarum proximitas ex adsptione vel ar-
vogatione Jolewns ritu fafia provemiens. This both impeded
and diffolved matrimony between afcendents or defcendents,
not only during the adoption, but even if it was at end;
in the tranfverfe line, only while the adoption fubfifted.
But the law of adoption mever having prevailed in this
country, no impediment could arifc to marriage on this
confideration. ‘Thus far of cognation in all its parts.

T BE next impediment was what the canonifts termed
Jjuftitiapublica bonefiatis; and this they defined, propinguitas
ex [ponfalibus proveniens, robur ex_inflitutione ecclefia)
trabens propter ejnflem ecclefia honcfiatem. This both im-
peded aud diffolved marriage ; and it extended to the fourth
degree. The vatum caftitatis folemneyand ords facer, are
impediments that need no particular obfervation. The
erimen adwlterii became an impediment in this manner
If any one, during the life of his wife, contrated matri-"
mony or efpoufals with another, and a carnalis copula en~
fued, and the woman knew he had another wife, fuch
martiage could not afterwards be eftablithed even by the
death of the firft wife : but if fhe was ignorant of his

baving another wife, and no carsalis copula had taken

place, the marriage might be contracted after the death of
the firft wife.  Jmpotentia, if natural, would both impede

and diffolve marriage ; and fo, 1f&ctduml,aaﬂbaﬂmlln_

marriage ;* but if the accident happened mmm

it had not that legal confequence. _ =
OrHER impediments there were, - wlm:honly m@bﬂ,
but did _not diffolve marriage. Thele were ﬁnr, inter=
diczuem, ﬁn‘, catechifmus, vetum Jomplex,  crimen. A
-perfon.
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perfon who was mad, might, however, ‘m-sa!udmm

merval, contra& marriage. The ferie, within which -y
could not be celebrated, were from Advent to - Epw. T

Epiphany ; from Septuagefima to the oftave of Eafter;

and from the firft Rogation-day to the oftave of Pc.m-

coft. Catechifm was conlfidered as an impediment, on

account of the f{piritual cognaum which was fuppofed to

be thereby created.

THE crimes which impeded, but did not diflolve, mar~
riage were thefe : inceftus, wxorcidiam, raptus, fufceptia
preprii filii de fonte, prefbytericidium, panitentia Jolemnis,
The manner in which inceft was an impediment, is thus
explained by the canonifts: If a perfon committed inceft
with a perfon in confanguinity with his wife, and of courfe

| in affinity with him, this fatt made him affume an affinity
l with his wife, fo as to difable him from claiming the con~
| jugal rites during her Jife, and, when fhe died, from con-
m&ugmnnmony The impediment from receiving his
own child from the font, was, in like manner, that he

codd not demand of his wife the conjugal rites. A perfon
who killed his wife (and fo alio a wife ‘who killed her huf-
$and), or one who killed a prefbyter, or who had incurred
the punithment of any folemn penance, could not contra@
matrimony. It was required by the canons, thata mar-
riage fhould be celebrated publicly in the face of the church,

or infome afiembly of the faithful, reprefenting the chitrch ;
and the parith-priclt, or fome oae by his permiflion, was

* to pronounce his benediction ¥,

W fhall now add a few words on c/undéftine marriages.
Thefle were [o called if cpntradted without witmefles, and
as it were by ftealth, without any of the folemities re-
quiite to the celebration of all lawful marriages. The re-
quifite folemnities were, that the marriage fhould be pro-
pounded by the mﬁomu fix a time, within which

* Corv, Jus Caa, (sbjg_u Lauac, Ind, ijn.Bb. 2,68, 11} 12, 13
L3 et " thofe
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¢ pricft, in the mean time, was likewife to examine if there
was any impediment, under pain of fufpenfion for three
years if he neglected fo to-do. The confequence of
fuch clandeftine marriage was, that the children were all
illegitimate : however, themarriage might be made good,
and the children legitimated, if it was afterwards approved
by the church, or publithed by the parties®. ~ The abufe
of clandeftine marriages was very early noticed by our’
provincial {ynods. It was required by one of our confti-
tutions, that banns of marriage fhould be previoufly pub-
lifbed; and that no marriage (hould be celebrated butin a
parifh-church, or chapel having parochial rights, unlefs:
wiith fpecial licence of the bithop ; and any prieft affifting
at a.marriage not fo celebrated, was fubpﬂ:ed to the pﬂ» ,
nalty of fufpenfion .

‘Tne canonifts reckon, among others, the eﬁb&l and
confequences of matrimony to be thefe : that the children’
born afterwards either are legitimate, orbecome fo. Of the!
former fort are thofe born during the marriage ; of the lac=
ter ¥, are thofe born before the marriage, if the parents, at
the time, were capable of contraéting matrimony : fecond
ly, that they were to cohabit : thirdly, that no fimple: o=
natio inter virum el wxorem could regularly hold %,

THe next point to be confidered is divorce, This was
definedto be, legitima mariti et uxoris feparatio, apud com-
petentem judicem, cum’ caufee cognitione,” et fifficiente cjus
prolationc fadté. 1t was either tord, or vinculi matrime=' '
nialis. In the fArft inftance, there was an interdi&ion from
any cohabitation, or mutual cqwnfgmr‘,c either ﬁ»i‘
time, o generally without any mention of time : in the”
latter, the marriage was intirely diffolved for ever. “The
caufes of divorce of the former kind were; propter adulte~
riumy propter furorem, propter harefiny Wﬂm

! Corv. Jus Can, 102," 103. * Vid, ant, vol L 265,

Latuc. THA. Jur. Can.lib. 2. tik 14 Corvs Jus Ca. 164 106,
L Lynd, 273, 274 277,

With
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mmuamm it was held, that if both parties: CHAP.
were equally guilty, or_the hufband proftituted the wife, ‘+=
or the hufband was reconciled to his wife after her guilt, it
was no caufe of divorce.  The only caufe of divorce win-
culi matrimonialis, as laid down by the pious canonifls, was
proper infidelitatern, which was when one of the parties
became catholic, and would not live with the other, who
continued ftill an unbelicver. But'this, the’ the only caufe
of divorce @ vinculsy. was not the only ground upon which
a marriage might be diflolved, for we have juft been enu-
merating many impediments which: intirely diffolved the
marriage.  In.cafe of ‘a divorce guzad vincwium, the par-
ties were at liberty to marry ; but a divorce a fore bad no
fuch effet, the parties flill continuing man and wife, If
_ either party, without a caufe of divorce, or the judge’s
authority, declined the conjugal ftate, he or fhe might be
compelled by an adlion ad matrimonium colendum. - Tf a -
woman, upon a juft caufe of complaint of the hufband’s
feverity, butwithout a regular divorcey departed from him,
the would be reftored to her hufband, if he demanded her,
provided he gave fecutity for treating herwell ; but no
geftitution would be made, if the feverity was fuch as could
not eafily be guarded againft by any fecurity ; and, in fuch
cafe, fhe would be committed to the cuitody of fome dif-
- creet woman till the decifion of the caufe. ; -
‘THE canon law put a mark of difapprobation upotmp-
tie fecunde ; for fo they termed every marriage after the
- firft : no benediction could be pronounced, nor could any
prieft be prefent at the celebration of them™.  Bigamy was
fuch a ftigma as to difqualify him for receivin
mmwmms dcag ao’:' could. it be reE
n moved by any difpenfation.  But the caonifts caried the =
¢ conflrudtion of bigamy beyond the contradting of afecond
Mﬂgu- - If vqlacmuﬂyhmv 2 woman who com-

%%m'ﬁﬁtu. 11, Lauge, Inﬂ-jur Caa. L. e
. v o s mitted

Ez., : e
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. X%Xv. mitted adultery, if he married a woman repudiated, o a
{ widow, he was confidered as a bigamift, and difqualified
for orders. It was held, that a perfon marrying 2 woman,
who was married to another, but not carnally known by
fuch ftranger, was not a bigamilt ; nor one who bad bad
many concubines, if he had undergone penance, and had
been difpenfed with.  The latter therefore was not confi-
dered fuch an irregularfty (for fo bigamy was termed) as
to render a perfon unfit for the duties of the church 2, The
creditthat was given by our courts of common law to the bi-
fhop’s certificate incalesof baftardy and bigamy, has been too
oftenmzntioned toneed being enlarged upon in this place %,
Suck was the law of marriage, as delivered by the cano-
nifts, and adopted by our ecclefiaftical courts for their rule,
in deciding upon matrimonial caufes. < To thefe it will be
neceflary to add fome points of 2 juridical nature relating
to marriage, which werepeeuliar to ourown law, and occa-
fionally had been agitated both in our lay and {piritual courts.
Jn our fpiritual courts we find a fuit fpoken of by writers

“d

e " of the next period, called jadtitation of marriage, and

which probably exifted at the time of which we are now
writing. This was a proceeding to clear a perfon of g
miatrimonial contract, which was pretended to exift by the
mherpﬂy A fuit, as was before feen, might be brought
m the ecclehaftical court by a man for recovery of his
wifed¥f fhe was taken from him, provided the adtion was
merely to have pofleffion of her ; and yet he might alfo
* have an aflion of tre(pafs to recover her ; and alfo, if the
cule was of that fort, an altion ds uxore abduéic cum bomis
wiri®  If a man lived feparated from his wife, an adion
might be had in this court to compel him to receive her

#  and cobabit with her; and this provifion of the canon law, &

as has juft been thewn, was fuppofed to be alfo fanctioned
b,mupraﬁonmh 13&1.&34! b vE
2w’3.‘?°‘“:“tu ‘ Rl T e .

* Goodall, of the Liberties of the .l'\'ui.lnhwl.ﬂ.;:l.
Clergic by the Lawes of the  ¢alme,
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woman, and. a promife of money with 2 woman in mar=
riage ; the former being held a temporal mazter, the latter
fuch as was proper for this courtY. It may be doubted,
whether the judges were now fonice as to make any diftinc-
tion upon the wording or form of fuch agreements, unlefs
they were by deed, and then there was no difpute but they

- werepurely lay contradls . For in 14 Ed. IV. where the

declaration merely ftated that he had married the daughter
of the defendant,  and that he fhould have twenty pounds
in refpet thereof, all the judges of the common-pleas held,
ww the face of it, this wasonly determinable in the
couct chriltiany being of the fame mature as the marriage®;

‘and. it is colleéted from the Regifter, that for marriage

maney, and peafions, fuit was invariably to be in the {pi-

 ritual court !,  Mention is there made of fuch a fuiz brought

againit the exccutors of the perfon promifing, and it being
, a confultation was granted *. Indced, this
ﬁpmndmbe the fettled opinion, which prevailed in the two
following reigns, and long after. On comparing thefe
- qilesy we find the law as delivered by Bracton at length
" re-eftablifhed and confirmed *. 1t was alfo faid, that Where
aman gave goods with his daughter in marriage, and fhe
mm& might have a fuit in this court

Whutthumu&hwdaﬁmﬁda
: Mﬂq@wﬂnw«
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VERGy,, inteftates’ cffedls, were objedts of eeclefiaftical judicature,
W. V. thefe were matters of fuch jealous concern, thiit the parlia-
ment had more than onee interpofed w‘liyddwnmh-sfor
mi::ﬂ the government of bifhops in the article of adminiftration
in ul‘es of inteftacy. Tt had been ordained, firft, that the
ordi naty fhould pay the_debts of the ‘inteftate, the fame
as i executor ¥; ‘and, fecondly, that the ordinary fhould,
in fuﬁi“chfe,‘a‘!ﬁy: granit adminiftration to” the nhﬂ
moft lawful friends of the inteftate ®. wmﬁw
points were adjufted; the mode of accomplifhing either
' was left to be ferded by the ecelefiaftical jurifli@tion. Upon
this head feveral conftitutions had been made, one of them
ﬁsfarbacknsthcmgnof“ﬂ'emyﬂf PSR
¥ was ordained by a legatine conftitution of cardinal
Ottoboni, that no executor fhould be admitted to the exe-
cution of any teftament, nior thould any teftamentbe proved
by him ‘before the ordinary, according to the eftablifhed
cuftom, €Il hehad, if a layman, exprefly resounced the
of hisown temporal court. Such'was the con- -
ic& in thofe days concerning the jurifdi€tion over tefta-
mentary queflions, that it was thought neceflary.to bind
an executor not toavail himfelf of this difference of opinion.
The conflitution further orddins, that executors, before
they receivid adminiftration of the effedts, fhould make
an ifentory in the prefence of credible perfons, who were
:qdﬁh‘md with the effe@s of the deccafed, and exhibit
to their fuperior prelate.  If any one o ad-
ﬁﬁﬂﬁu’aﬂﬁawhﬂm&in wmm




Jr memd their own, &sym _
decmed unfit to be trufted with tife property of others. It i
bad accordingly been ordained, in a conftitution of arch- "
bifhop Boniface, in the time of Henry JIL, that no rcli-
gious perfons.of whatever order fhould be executors of
tellaments, unlels by the licence and pleafure of their or-
dinary. This was foftened by a conflitution of
Peckham in. the reign of kdward 1. which required that
w0 religious perfon fhould be executor, unlefs his fuperior
‘wis fecurity for a due performance of his duty, aod for his
xendering a faithful and true account of the overplus to the
ondinary of the place : and becaufe fome perfons wearing a
religious habit got themfelves to be appointed diffrilutors
of the cffeéts of deceafed perfons, as if that wasnot within
the provifions concerning executors, it was now ordained,
ghat the above regulation fhould apply in both cafes; and
" any one who, without fuch fecarity, intermeddied in. the

executlon or diftribution of fuch effeéts, was made liable
- 10 the painof an anathema s, {o that thofe who could not

give fecusity, could neither be mmmwe
~ "Ine next legifiative provifion on the (ubject of tefta-
ments, is a conttitution of mmmmm
ginning of the reign of Edmul 1L 'I‘rﬁmm
m-m@

I

_ mw mmupavy fees and dnccurs. A
Tye o S Lykoa6s, 16, f Tbid, 167, 168, 1695 =
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s w.xxv To prevent this in fome degree, it was ordained, that for
: W‘ thcmfmumonofamllofapoormm, tbemnmryof
', Ww. 1y, whofe goods did not exceed one hqu;ﬁﬂullmgs fterling,
f " nothing at all fhould be demanded®, .«

B AnotHER conflitution made by hihp Bomfau
i in the reign of Henry IL.was revived, and re-enaded
i by archbifhop Stratford in the reign of Edward III,

, Complaint had then beedl made, and the fame caufe conti-
¢ nued in the latter reign, that where perfons, whether cler-
4 gy or lay, died inteftate, the lords of fecs did not permit
B the debts of the decealed to be paid out of their moveables,
- pordiftribution to be made by. the ordinary to the ufe of
B the wife, children, relations, or others, in fuch propors

tion as was due to each, according to the cuftom of the
r country. Others, again, prevented perfons who were ad-

Jeviptitity andof fervile condition, and women, whether mar-
ried or fingle, from making their wills 5 all which was ftated to
be in violatiop of the ufage of thechurch hitherto approved,

: as well as an offence to the Divine Majefty, and the eccle-
faftical law. . Such are flated to be the abufes which now
prevailed on this fubjeét. For the corre@ion of them it was
now ordained, thz:allperfommﬁwh cafe offending,
fhquld be involved in 3 fentence of the greater excommy.-
nication, . It was further provided, that when a teftament
had once heen proved and approyed before the ordinary
of thg.place, it (hould not be required to be proved and
approved before any layman, unle(s by reafon of any lay
fec which might be bequeathed in fuch teftament, It was
enjoined, that none fhould prefume to prevent the effed
nﬁm“h&mm where a bequeit was.

_panted cither by partcular culm, or the geaeral )
All offentlers in the above cafes were declared to be it
yolved | ina fentence of the smm&xmmm -y’
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Tue article of inventories was again provided for in
ﬂmcm{m ‘It was ordained, that adminiftration
fhould not be granted to an executor, till a faithful inven-
tory ‘had been made of all the goods, with an exception
only of the funeral expences, and thofe of making fuch
inventory, < ‘The time of delivering this inventory was
left to the difcretion of the onlmtry Farther; it was pro-
vided, as had been before done’in the cafe of religious
perfons, that after the will was proved, the adminiftration
fhould not be committed but to {uch perfons as were able
to give a good sccount ef their adminiftration 5 and, if
neceflary, give good fecurity, and make faithful -promife
fo'to doy whenever they thould be required by the ordirary.
As to religious perfons, they ‘'were not to be executors
without the permiffion of their ordinaries. It was alfo
enacted, that out of the portion that belonged to the dead
‘man,’ the church fhould receive its accuftomed due;
meaning the mortuary that was due by the cuftom of fome
" To prevent all pretences that might be made ufe of to
embezzle the effeéis of the deceafed, it was ordained, that
ono- executor fhould appropriate any goods of the de-
ceafed under title of a fale, or by any other pretence,

unlefs a gift of them had been made by the teftator inter
wives, or by will y or they were given to him by the di-
reion of the ordinary for his trouble ; or any debt was
owing to him from the deceafed ; or they were taken as a
mioderate compenfation for the expences of the adminiftra-
M#&hﬂmd’ thefe excufes, a perfon appro-
goods of the decealed; would be ﬁrfpended
greffu ecclefic 5 nox Thould be abfolved ll he had re-
“flored the things fo unjuflly appropristed, and double
Mmgﬂm&aﬁbmﬁ&ec&n&
to which the deceafed belonged®..

NIy tllqul.t?:hl‘n.
.l‘-g . Tus
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E»MM mw«mm thie goods of deceafed perfors
Vi, Wasa matter of great feandsl to the church, and great

. IV, oppreflion to the people, and was much complained of '
during the reign of Edward IIL. In the 16th year of that

king, the extent of thisevil is thus ftated in the preamble

R of a conftitution by archbifhop Stratford. It recites, that
g~ fome ecclefiaftical judges would not permit the exccutors
o perfons to difpofe of their goods accarding to
k “diretion of their teftators, and the fanétions both of the
- law and the canons ; that they took to- themlelves the
E moveablesof teftators, and of inteftates (which after. the
e payment of debts fhould be applied to piocs ufes) ; and 4o
i fometimes diftributed them at their pleafure; bath excluding
“— the deceafed and their creditors: in confideration: whereof
i many perfons, when fick, ufied toalienstheir moveables, o
that churches were defrauded ; andcreditors, children, aud
wives, who by law and euftom ought to have their fhares,

were deprived of theirdue®.  Such were the abufes 5 and

the remedy provided for them was as follows. It wasior=
wained, that bifhops and other ecclefiaftical judges thould

. notintermeddle in effefts of teftators, except o far asthe
 law permitted, under any pretence whatfoever, but thould
frecly permit the executors to difpofe of theni; and it di-

reéts that they thould difiribute the goods of inteftates in

«this manner: fuch as remained after payment of debts,
werc'to go ad pias caufar, ¢t perfonis decedentium confiin-
guineisy Jorvitoribus, «mﬂﬁ*dﬁ. m
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tohequla cafes of wills were fixeds. It was Mﬂﬂ

for the proving, apptoving, or the infinuation of a will, __

nothing fhould be taken by bithdps or ordinaries; b

the clerksy a certain, reward for their trouble was to |
puid. - The particular fums to be paid for infinuation,
inventory, acquittances, for hearing the account, are pre-
feribed by this conftitution in proportion ‘to the value of
the cffects ; if any one took more, he was, withina month,
to pay double the value to the fabric of the church of the
place 5 if he negle@ed fo to do, the offender, beinga bi-
thop, was to be fulpended ab ingreffu ecclefiee, if an in-
 ferior,. ab officio et beneficioy till he complied. It was alfo
erdained; that no acquittance fhould be made to an ‘exe-
cutor, till he had given a true account of his adminiftra-
tion, under pnn of fufpenfion dmm«ckﬁc for fix
months!,

¢ Svos were the mmﬂ?ﬂ different tlims, by
the ccclefiaftical legiflature, upon the fubjet of wills and
mm:-pv n&&*m mwwmy confidered

M". i.?nfi"%a v M
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P. XXV. by our two canonifts, Lyndwsed and Fabn de Aybona, fromt

whofe gloffes we are to collect what were the opinions
prevailing in the clerical courts refpeéting thele two ob-
jects of ecclefiaftical cognifance.  With the afliftance of
thele writers, we fhall be able to acquaint the reader with
the law upon this bead. We fhall begin with wills.

I thould firft be obferved, that wills were of two kindsy
xis, teflamentumy and ‘wltima voluntas ; and all the fore-

g conflitutions make ufe of both thefe terms, fo that
their regulations are applicable to both. The dotors, -
however, made a difference between them.  The former
was a more folemn a&, attended with all the forms pre- -
feribed in fuch cafes by the Jaw books: if any of thefe -
forms were wanting, it was not a teftament, but a mere
declaration of the wltima voluntas. - A codicil alfo might go
under this title: thus, in our ecclefiaftical law, a toffa-
ment and a lafl will feemed to be nearly the fame thing in
cffeét ™; and we fhall accordingly ufeithe word will, withe -
outany reference to a diftinction between that and a tefta-
ment. - o

‘WE have feen, that the rtght of wives mdofpuﬁu.
adfcriptitity and others fervilis conditionis, (meaning, proba-s
bly, fuch as held by villain tenure, though not villains -
themielves) to make wills, was vindicated by a conttitu- -
tion of archbithop Stratford.  This conftitution is fup-
ported by Lyndwood, who lays it down, that all perfons
may make wills, except thofe who come under any of
the fallowing defcriptions ; WMW mmul

fmadiy, thofe not having fufficignt underftar
mmwmaﬂwr
who had not fufficient fenfes, as the

dumb 5 fourthly, thofe condemned ta d th-
- ment; and, fifthly, thofe whofe true ftac d condi ' '. .
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was not known. ~ Such perfons are allowed by Lynd-
wood to be properly excepted by all the doGors from the

73
m m.
VL ':_

privilege of ‘making a'will ;; but as a married woman is kDW.

not mentioned among thefe exceptions; he exprefies great
aftonithment, that in his time hufbands endeavoured to
prevent them from making wills ; and he comhtsthn
pofition with great earneftnefs.

As to the objettion that wives have nulle bona, 16
goods of which to make a will, but thit they all belonged
to the hufband, fo that fhe could not make a will without
his permiffion ; he faid, that this might, indeed, hold as
far as concerned the hufband’s own goods, (though there
were fome do&tors who thought the married ftate gave the
wife ion over her hufband’s goods), and he admitted
© that his permiffion was neceffary to her making a will of
| any part of them. But he contends, that there was a dif-

- tinétion, which made certain goods the property of the
hufband, and others the property of the wife; for, fays
“he, the prohibition which prevented any gifts between man
and wife * during the marriage, could have no applica-
tion; unlefs they had diftinét goods: the fame may be
fsid of the rule of the canon law, that goods produced
from the goods of the hufband and wife fhould be divided
equally when the marriage ceafed, and ‘that rule which

‘gave the wife’s portion back to her upon the difiolution of

the marriage. He admits, however, that the hufband
had power over the wife’s portion, and that what was
geined by the wife during the marriage, was prefumed to
be guined out of her hufband’s goods, and fhe clearly could
mm “Tohefe reftraints, therefote, upon
the wife were, where it did not appear whence,fhe had
uifitions ; and he feems to think, that where

ch we man, and the acquifitions of

| Wlﬁﬂﬁ;:i to hmadewtd’ﬂswu-
. - - .w.
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- be reftrained from making 2 will
Mmm:. confent. - He feems to think, rhat
the pofition which made a hufband mafter. of his wife’s
property was true in dotalibus ; but this held only guam-
diu bene adminyflrat; and fo long as he was not fufpected,
mdndmngmh&mmmﬁm he was mafler fo as to

r them. But though he was dominus in dotalibus,
~Be lays it down perendptorily that he was not fo in rebus

phmddrm for thefe belonged to the wife even du-
ging the marriage; and fhe might freely make a will of
them without her hufband’s canfent.  The bona parapber-
walia are defined by Lyndwood to be, gue uxer babet
extra dotem . 1f we refer to the judgment of the common
y we find it laid down, that 2 wife might, with the
l*qcucc of her hufband, make executors ; but ’;u
ment was conlidered as neceflary tomake the wxllqu‘.
{be might alfo make her hufband exccutor to her will 7.
NEexT to the te/fator, we fhould. confider the ﬁt‘m¢ v
,Mhﬁﬂ-pmwmuuihewﬂlhh .
made. Many points of law concerning the dutyand charag.
ter of exceutors are agitated by Fobude dthonay in his famous.
glofs on a conflitution of cardinal Ottoboni’,  We leasa
{zom him, that a minor of feventeen years old might be an
executor by a particular cullom, though not by the canoni-
cal law. It was by cuftom alfo, Mammh
made an executor. It was a point much debated among
the ﬂmmﬁs. ‘whether an exccutor was mh

L] 3 i
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dpnomwemdlwmhhung taar
" Wmlnnﬂ:ﬂ,um making an agreement. 'If\bq

were confidered in the light of procurators, as fome heldy
they. could. not aét.alone; but others held, they were.
mmthenmwdmmmﬁcmntommm
the civil law, and then each might a& fingly for the
“Chis latter was the opinion of John de Athona, who
fays, the cuftom of the realm was fuch in the temporal
courts in his days; though he admits, that in judicial
matters. mmmceﬁryforthemaﬂw]mn
- Axoruer queftion was, whether fuch adion as an
muhad-:gm&hm teftator, was extinét by the exe-
m Smethwg,hnha:nm; others, that it was
there was an heir againft whom an ation
be brought: though if there was no heir, it was
inion of our gloffitt, that the executor might, with-
mybrcl.ch of truft, openly take what was owing to
‘and he adds, thatany legacy leftto him, ought not
m;iu-him of his aétis funeraria. After this, there could
be no doubt, as it was with fome of the foreign canonifts,
whether any and what adtion could be brought by an
executor 3 diftinguifhing between 2 wudws executor, and
one who hadan intereft. It was held, that every executor
might bring all a&ions that related to the adminiftration
mh&’lﬂ.’w!fhomedmbmgﬁchuﬂm

necelliry, the diocefan might. . Similar to the laft was the

- 5
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sially interefted ;, or e Gocial aniority fron the
L%ﬂl todo. %mﬁgFt,thunu might be paid to
"
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ﬁv klli:‘ mﬁhemgb'thhng,ma&imfwit, dbe(:nﬂﬁfb!

was deficient in proofs, mdafmtwml(! ‘be hazardous, he
lmght compromife a debt. .

1n the time of John de Athona it was a queftion, whc-
ther an exccutot fhould give fecurity for a due adminiftra=
tion; and then a diftinction was made between a tefta-

stary exccutor, and,one appointed by the ordirtary, who
led legitimus § and it was held, that the former need
ive

no fecurity : but we have feen, that by later conftitu-
tions, exccutors of every kind wefe required to give fecu-
rity . He alfo examines, whether, in giving an account of
their adminiftration, it was fufficient to verify what they
did wpon their oaths ; which points we fhall confidet
prefently.  When analion was brought, either by credi-
tors or by legatces, againft an cxecutor, they were not

bound to fhew the fufficicncy of the propérty to fatisfy
their demands, but that was to be prefumed tHl the cons
trary was fhewn by the exécutor.  Another queftion it

the time of John de Athona was, whether an ﬂ
might buy any goods belonging to the teftator;

|

was afterwards fettled in the negative by conftitutions be-

fore mentioned . As to the point, whether the heif 8r

the exccutor fhould be proceeded againft by a creditor or

legatee, it was held by fome, that the beir fhould ; by
others, that it thould be the executor, in all cafes of de~
mands on the moveables ; but our gloffift fays, that this
muft, after all, lie in the option of the claimant *.

WieN the will was made, and the executor appointed,
then was the authotity of the bifhop seceflary to carry it
into exceution. ‘The bifhop’seauthotity applied to thefe
points: the proof and infinuation of the will the @
aninventory, the committing of adminiftration o 1
cutors, and, latly, the demanding of the execu

L f Vidoant. 69y o 0 de Athon.. in '
! Vil aut. 69, tﬁﬂ?ﬂ. :oww _-
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hﬁ o ._""‘_. ould
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' pc:fonluﬂtﬁ:&: m,more diocefes than one, they con
tented themfclves with one probate; but the ordinary of
*. cach diecefe was to give adminiftration of the goods with-
in his diocefe, and was to call the executor to account,

Thus ftood the pradtice in the time of Edward I, asip-
pears by the oon!‘mlunnof cardinal Ottoboni, and the

‘l in'ﬂlda had obtained ; for we are informed by Lyndwood,
that the archbifhop of Canterbury, in his province, took
to'himfelf, as well the proof and infinuation of all wills,
aﬂo commit the adminiftration of the goods, and to call
ﬁmcu:on to account, in all cafes, where the teflator
 had bona notabilia in different diocefes within his pro-
vince. This prerogative of the archbithop had given
- gife to much argument on the meamng of bona notabilia;
and Lyndwood, upon the authority of conflitutions, of
. doftors, and of reafon, takes upon bim to pronounce Lena
| metabilia to be fuch, whofe pollefion would excmpt the
oWner from the defcription of pasper : but, proceeds lic, one
| who has lefs than one hundred fhillings fterling is « pau-
- per; from whence he concludes, that one having lefs than
~ one hundred fhillings had not bona notabilia?, -
“fklpohthafﬂu will is fpoken of under different
terms by our N canonilts ; the probatio or publicatis,

m u(ﬁnam; the two former deno-
ﬁu‘h;:hnr the two latter, that of the
frmi

the Qeceafed perfon was required ta
M’M “who were smsi ‘ekceptione
‘When that was done, the eccleliaftical judge

pvemenmm" [t was only i
T,‘_ "“5!"- gt 7 b ags * Ibid, 174.%. g. b,
N ', 3 " Ww
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HAP. XXV refpot of the dous, or moveaties and:perfonsley, that 3

will became the obje&t of cognifance to the ecclefiaftical

W 3V, judge; he pretending no clim over a devife of a @y

fee; but if 2 will contained both, it was necellary that it
fhould be approved by the fpiritual judge. = ' s
Tue making of an inwentory, which was the next ~
ftep, and was fo earncftly prefed by the abovementioned
J itutions, was as réquifite for the fecurity of the exe-
utor as of the cffects ; for it had become a rule of the
canonifts, that where a perfon intermeddled in the admi-
piftration without baving made fuch an inventory (ex-
cept for the expences of the funeral, the probate and in-
“wentory, and the neceflary prefervation of the pro;m:tﬂ,
a prefumption was raifed of fuflicient aflets, and he was
bound to anfwer to every ene of the creditors ®. If na
inventory was made, the alls of the executor were flill
valid ; but he might be removed, as a fulpected perm g
-
|
<

the ordinary ©. It is faid by Lyndwood, that debts
were not fecured by fome inltrumeat Oﬂ'-ﬂbllgltlﬂﬂ,‘lﬂ |
not be inferted in an inventory till they were reccived ¢, ks - '
THE fufficiens cautis, which was required by the |
conftitutions, created fome doubts among the ‘
(oraﬁﬁcum cautio might be of three kinds : nmi@t& 4
cither pignoratitia, fidejufforia, or jurateria; and it feems 4
to have been loft to the difcrtion of the ordinary which
of thefe he would take. If a perfon was fufpefted, he
would be required to give one of the two former’ if he .
was a credible perfon, the Jatter was fufficient . Anotber o 2
confideration which weighed in this point, was the fitua,
tion of the exccutor: if he degived any bencfit under the
g’@, he,was to give ane of d!e&rmrﬁacum_”' il
wn a mere nudus executsry he was ot required to
“uulhcrof the higher fecurities.
M ynd. 176 p.  Lynd, ws.'n.;_". - -
¢ Ih, R R A




mus; for N-efahw,n a mm fby the

teftator; ought not to :ﬁfrp&ﬁyam ordinary; and

ﬁ‘mmm latter fecurity of an oath was thought fufficiest

g ﬁcﬁm& nor. was that to be required till the adminil-
~ tration was completdly finithed .

AFTER the ordinary had committed admimﬁraméh
might remove the executor, if there was any fuggeftion of
fraud and m;ﬁmnzgement of the effe@s!, or if he could

" mot give 2 good account of his admtmﬂrsuon In taking

;n account, the bifhop feems to have had the fame diferes

gmn as in taking caution for a due adminiftration. Accord-
E to the charalter and circumdtances of the parties, he
‘k'; 38‘! requlrt.)n plena probatio, or content himfelf with the
| eath of the exccutor 5 and as to the account, he might
' sire it to be more or lefs particular ,
~ I giving a truc accountof his adminiftration, it muft
*& wvery often that the extcutor would have a refiduum,
. 'lhcr by reafon of legatees dying before the teftator, or by
B n of theeffells exceeding the difpofitions made in the
jill.” In fuch cafey the law is thus laid down by Lynd-
Wd if the exccutor was a audus minifler, who was to
ave no benefit, he could notapply this refidue to his own
ufe ; but where the executors, fays he, are executores uni-
.o bonarum, fuch perfons being in loco baredum,
’_ﬁﬂ’!«btlh every thing that was llndlfpofed of by the
teftator ; and yer, fays he, fuch an executor would do
lllerufe, thl; tz!htar mul,:l brqon-
with regard to fush udlfpd':d

& con ences of mte&lcywera not much 5@&'
_m than they were before the flat. 3 Ed. III.

!wqo. b ! Ibid, 77 E Ibid, 168, 1. _’ d. 179, 0.

}
E,& T B 4 The
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The difference merely was, that inftead of trufting to the
difcretion of a bithop for diftributing the effects ia’w

the -adminiftration was to be committed to the noxt
and mnﬁ lawful friends of the’inteftate, who were to ad-
minifter, and difpend them for the foul of the dccuﬁd"
The text, therefore, of the canon law was fill the rule
by which the adminiftration was to be governed ; and we
muft recur to our provincial conftitutions to Jearn what
was fuch an application of the property as might be faid,
according to the notions of thefe times, to be for the e
neht of the deceafed perfon’s foul. The conftitution of
archbifhop Stratford abovementioned direéls that the
goods of an inteftate which remained after the payment .
of debts, fhould be diltributed ad pias caujas, et pnfoif:
decedentium :ary'augumc.:, Jervitoribus, et propinguis, jill
alits, pro d: fun&orum animarum falute.

“T'HE interpretation put upon pie caufe by the cnnom&s
was extenfive. We are informed by Lyndwood, that my
perfon wiho was an obje&t of compafhon; anorphan, w
or pauper deftitute of fupport from himfelf ; thofe ren
infirm by difeafe or age, being alfo poor ; allfuchm
objects that came under the defeription of pie caufr,
They alfo reckoned under the fame head, the watching of
a city, the repainng of bridges, roads, walls and ditches
of a city or caftle, and the like, particularly in cafes of .
necefity. To thefe they added, as l:mghl: be expr.uSI:pd
where churchmen were the interpgeters of the law, the
ornaments and fabric of churches, lights, anniverfaries,
and incidents relating to divine workhip : gifts pro emen-
dandis fug‘lﬂu, and pro male ablatis, were deemed of M
fame kind. In general, any thing given pro animd, was
judged 16 be of this defcription ; and yet ag:&waﬁw-,
nrmolh:rpnmﬁnﬂ, was not fo cReeuxdeM
were poor ®.

® Vid, ant, vol. 11, 387. 2 Lynd, 180, &
§ THE
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