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THE first object, at the commencement of tbi~ queen's 
reign, was, to establish the reformation upon the foot it 
was OR at the death of Edward the Sixth. For this 
purposE: was made stat. 1 EI. c. I. which began thi'i great 
work in the manner Henry the Eighth had done, by first 
abolishing the authority of the Pope. It was thereby en~ 
acted, that stat. 1 & 2 P. & M. c. 8. &hould be repealed; 
and that the following statutes should stand revived, namely, 
stat. 23 Hen. 8. c.9. ordaining that no one should be cited 
out of the diorese where he dwelis. Stat.!t4 Hen. 8. 

c.12. taking away appeals to the See of Rome. Stat. 
25 Hen.S. c.19. ('oncerning the submission of the clergy. 
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Stat. 25 Hen. S. c. 20. l't:5trainiog the payment of first fruits 
and tenths to the &<'l of Rome, and fOl' electing and 
consecrating archbishops and bishops. Stat. 25 Hen. 8. 
c.21. concerning exactions and impositiops heretofore paid 
to the See of Rome, and concerning licences and dispens
ations within the realm. Stat. 26 Hen. 8. c. 14. for con
secration of suffragans. St~t. 28 Hen. 8. c.16. declaring 
vOId all bulls and dispensationb from the Pope. 

Be&ides the~e which more dilectly concerned the p:tpal 
authority; it was al!.o declared, that so milch of stat. 
32 Hen.8. c.38. concell1ing pl'econtracts and degrees of 
consanguinity as was not repealed by ~tat. 2 & 3 Ed. 6. 
c.23. and stat. 37 Hen. 8. c.17. empowering doctors of 
the civil law, being married, to exercise ecclesiastical ju
risdiction; and all parts of It not I epealed in the till.... ~~ 

Edward the Sixth shall continue in force. And, bn.ting 
all these acts, every othm; act repealed by the said -b"tat. 
1 &<2. P. & M. c. 8. is to continue repealed. Consistently 
with the same views tlw stat. 1 Ed. 6. c. 1. for receiving 
the sacrament in both kind~ was revived. And, lastly, 
the btat. 1 & 2 P. &, M. c.6. which had revived the stats. 
5 RIC. 2. stat.2. c.5. stat. 2 Hen. 4. c.15. and stat. 2 Hen. 5. 
c.7. against here&ies, was repealed. Thus were all the 
support'> of papal jurisdiction once more removed; and 
the parlIament left at liberty to declare, that no foreign 
prince, person, prelate, state or potentate, spiritual or 
temporal, shall use, enjoy, or exercise any manner of 
power, jurisdiction, superiority, authority, pre-eminence, 
or privJlege, spiritual or ecclesiastical, wittJin thiS realm, 
or any of her majesty's dominions; and all such power 
and authority before exercised and used, was thereby 
umted and annexed to the crown; and the queen was 
empowered to appoint persons to exercise such jurisdic
tion and authority. 

To secure a fil II obedience to this new establishment, au 
oath was devised, in which, the party taking it, declsrr/J 
that the queen was the only supreme governor of tlilS 



realm, and of all other- her dominions; as well in spiritual 
things or causes as temporal; that no foreign prince, per
son, prelate. state, or potentate, had, or ought to have any 
jurisdiction, power, superioritY', pre-eminence, or authority, 
ecclesiastical or spiritual, within this realm; that he did 
utterly, renounce all foreign juris(hctlons and authorities, 
and did promise to bear true allegiance to the queen. 

This oath was to be taken by erery ecc1esiastical person, 
offieer, arid minister; by eyery tempornl judge, justice, 
mayor, and other lay, or temporal officer or minister; and 
every other person having the queen's fee or wages, under 
no severer penalties than di~allility to hold such prefer
ments or offices. Persons before they take orden" or n 
degree, are first required to take the said oath. Heavy 
i~ties are inflicted on those who impugn the supremacy 
of the crown. 

The next ~tep in effecting this reformation was to re
vive the use of LI.e Common Prayer, and administration of 
Sacraments, a" ordained by Edward the Sixth. Thi" 
was done by stat. 1 El. c.2. whICh repealed stat. 1 Mnr. 
st.2. c.2., an act which, the parliament says, " brought 
great decay of Lhc dup honour of God, and discomfort to 
the professors of the truth of Chril>t's rpligion." But this 
repeal concerned only so much of the said stut. of P. &: M. 
as related to the said book; which book, With the order of 
service, administration of sacraments, rites, and ceremonies, 
with the alterations and additions made by this statute, is 
declared to be in full force and effect. Many penalties 
are enacted against those who use any other service than 
this, or who speak any thing in derogation of it; and per
sons are constrain~d, by certain pnins nnd censures, to at
tend at church. " 

In this manner was the reformation of religion re-esta
blished as far IlS laws could go, and consistently with the 
general inclinations of the kingdom. But there followed 
from this revolution much trouble and anxiety. - A new 
set of malcontents sprang up under. the name of lloncOll-
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formists, which kept the government in alarm; these were 
at first the Roman Catholics, and afterwards the Puritans; 
who were considered as equal enemies to the established 
church, and wel'e the object~ of many penal restrictions in 
the course of this reign. 

The next act made upon the subject of these l}ew ec
clesiastical alterations was stat. 1 El. c.4. which repealed 
sta}. 2 & 3 P. & M. cA., and thel'eby re-annexed to the 
crown, the payment of first frUits and tenths: But> all 
statutes before that made for the ordering and levying 
those dues, (except only the act~ for the erection of the 
court of augmentations, aud first fruits and tenth~,) were 
to remain in force. It is further declared, that vicarages 
not exceeding 1 OZ. pel annum, and parsonages not exceed
ing ten marks in the king's books, shall be dlschargeC. Jt-~ 
first fruits. That incumbent~ who happen to ltve cmly 
one-half year, shall pay only one-fourth of the first fruits 
due; those who live one year, only half; if a year and a 
half, three parts; and shall not be chargeable for the whole 
first fruits till they have enjoyed their preferment two 
years. 

To prevent occasions of scandal in the ministry of the 
reformed church, it \\-as thought proper to put some re
straint on simoniacal practices; which had hitherto been 
punishable only in the ecclesiastical court, by virtue of 
certain canons. It is therefore enacted by stat. 31 EI. 
c.6. that if any person shall by money, or agreement for 
money, give or procure to be given any ecclesiastical pre
ferment, these consequences shall follow; such gift shall 
be void; the presentation for that time shall be forfeited 
to the king; the person corruptly presenting shall forfeit 
double the yearly value of the living; and the per&an pre
sented disabled to take the benefice. A penalty is also 
inflicted on persons consenting for money to institute or 
admit anyone to a living; such person is to forfeit double 
the yearly value of the living; the institution or admission 
to be void, and the pa~ron aUow:ed again to present. ~,.o 
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prevent the like corrupt contracts concerning exchanges C H A. P" 

of livings, double the sum gwen to procure such chaDges ~~xur; 
is to be forfeited both by the giver and taker. ELl~AB. 

To suppress simony in its first concoction, it is more
over provided, that the giving or procuring holy orders to 
be given for money, or for any agreement for money, shall 
induce the penalty of 401., and the party so c(wruptly or
dained shall forfeit 101. Besides which, should he after
warJ}s within seven years take a hving, it shall immediately 
oecome "oid, and the patron be enabled to present afre!>h. 
All these temporal rCliulties are enacted, WIthout any pre
judIce to the jurhdlction t>f the spiritual court; WIth regard 
to which, this act can only be considered as accumulatIve j 
by bringmg before the temporal magi&trate some more 
~~ant. acts of simony. 

Some very material regulations were made in this reign The Statute 

b 1· . h lIb' f' of Labour-y pal lament concerlllllg t e poor an( a OUl'lllg part 0 ers. 

the nation. TIllS great bulk of people were considered by 
the law in three lights; snch who, by their education and 
living, were fit and habItuated to work and labour, and such 
who were poor. These latter were of two de~cl'iptions; 

the one ... ·as snch as hved in beggary, through wilful idle-
ness, and were therefore looked upon, in a great degree, 
as offenders; the other was such a~ were siLk !lnd impotent, 
and unable to provide for themselves. Under these d.re*' 
considerations were statutes now made, composing a body 
of provisions for the ordering and correction of such per-
sons; namely, stat. 5 EI. c.4. concerning labourers, w·t!:ficers, 
and appl'entzces. Stat. 39 El. c.4. concerning rogues, va-
gabonds, and sturdy beggm s.; and !>tatute 43 El. c. 2. fl1' 
the reltif of the poor. 

These statutes make very full provisions for such mat
ters as were the objects of ti.t'm; and, as they were framed 
upon tborougi. consideration, aud the experience of ages, 
that part of' the community to whom they related were 
governed by them for many years without much alteration. 
The particulat regulations of these statutes, h.ad either been. 
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adopted from pret",eding ones on the same subject~ or had 
been suggested by the defects and evil consequences attend
ing former law!>. The former statutes relating to the poor 
were many; a retrospective view of them will at once dis
cover the different ways in which this matter had been 
treated, and the degrees by which these regulations grew to 
their present size. To begin with artificers and labourers. 

The first regulation concerning them is the statute of 
labourers, 23 Ed. 3. This act is said to have been f'~ca
sioned by the late pestilence, which had carried off many 
working people. Servants and labourers, seeing the dif-

o ficulty masters were under from the scarcity of hands, would 
not serve without excessive wages; and many refusing to 
work took to begging and disorderly COUT!>es. It was there
fore thought advisable, that some compulsory "meth:>d 
should be prescribed; and it was accordingly enacted, that 
every man and woman, able in body, and within tM age of 
threescore, not living in merchandize, nor exercising any 
craft, not having of his own whereof to live, nor land 
about whose tillage he might employ himself, 1I0r serving 

l any other, such person should be bound to serve, if requirl:d, 
at the accustomed wages; and if he refused, was to be com
mitte{I to the next gaol, till he found surety to be entered 

I into service, c.l. If any workman 01' servant departed be
fore the term agreed, he was to be imprisoned, c.2. NOlie 
were to pay !D0re _t~an_~h~ Qld ~~ges, upon pain of forfeit
mg double what they so gave, .e.3.; and if any took more, 
he wa" to be committed to gaol, c. 5.; and such overplus 
wages was to be Tevied to the -ki~g's use, in alleviation of 
the dismes and quinzimes, assessed on the town or district, 
c.8. Upon this statute many commissions were gran.tled 
to make inquiry concerning the ex~cution of it. 

Bu' this statute not answering the end eff'ectnally, was 
followed by stat. 25_Ed'J!:.~1. which contained many fur
ther provisions; amongst others, carters, ploughrheU, and 
other servants were to serve by the Whole year, Or by other 
llsual terms, and not by the day, c. 1. None WaS i? go 
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out of the town where he dwelt in winter to serve in sum- C HAP. 
mer, if he could get work therein, ,c. 2. The wages of ~!.XIlL, 
certain arti6cers, and of servants in husbandry were fixed KL1;", 
bl_th~ act, c.2, 3. And, to make sure of rair dealiug!OJ 
cordwainel:S-afid-- shoemakers wel'e to sell at the price in 
2<? i);<b ~. And saudlers, hOl'semiths, taylors, and all other 
servants not mentionea in the act, were to be sworn before 
the justices, to do and use their crafts and offices in the 
ma~ner they were wont to do in 20 Ed. s.; and any break-
mg this statute, after such oath, was 4> be punbhed by fine 
anu iml!risonment, ~t discretiq!L of the justices. If la-
bourers or artificers left lhf:ir work, and went into another 
county, process was to issue to the sheriff; and if he l'e-
turned non inventus, there was to be lin exigent at the first 
day, by stat. 34 Ed. 3. c. 10. • 

By I'>tat. 12 RICh. 2. c. S. no servant or labourer, whe
ther man or woman, was to depart at the end of his term out 
of the hundred where he dwelt, to serve elsewhere, unle&s 
he brought a letter patent (namely, a testimonial) containing 
ibe cause of his going, and time of his return, if he was to 
return, under the killg's seal, which for this'purpose wai> 
to be in the keepmg of some good man of the hundred; 
"nd a servant wandering without such testimonial, 1!as to 
be ~t in the stocks tIll_ he gave surtty to return to his 
service. And he or she who used to labour at the plough 
and cart, or other service of husbandry, till twelve years 
of age, should so abide, and not be put to any other mis
tery, ~. 5. By stat. 13 RIC. 2. st. 1. c. 8. the justices 
were to settlc~ and make known by proclamation, between 
Easter and Michaelma.., what should be the ,wages of day
laQourers. 

Because many pet"sons of country towns and villages 
bound their children apprentices to trades in clti.es and 
boroughs, "for the pride (say:> the statute) of dothing, and 
other evil customS& which servants do use in the same," 
sO that there was fI, scarcity of labourers in husbandry: it 
Waf!; enacted by stat. 7 Hen. 4. c • .17. ill nfJiunance of stat. 

u 4-



8 HISTORY OF THE 

C HAP: 12 Rich. 2. above mentioned, tbat no person should put 1\ 
XXXIII, d h .. h' . bo gl '-..-' tson or aug ter apprenttce WIt 10 a cIty or roo 1, ex-
RUZAB. lcept he ha3 ~nd, or rent to the value of 20,. ph' amtutn at 

IJeaS!L upon pain of a year's imprisonment. -And every 
person offering to apprentice a child in a city or borough 
was obliged to bring a bill, sealed by two justifileS of the 
county, testifying the value of his land or ren.t. 

By stat. 23 Hen. 6. c. 13. a servant havmg agreed to 
serve another person next year, was dIrected, together witb 
such other person, to give warning to his master, at the 
midst of the term, or before. After this, there is no other 
statute on this subject, till stat. 3 & 4 Ed. 6. c. 22. 
where it was ordained that cloth· makers, fullers, sheermen, 
'taylors, and shoe-makers should not retain journeymen for 
~ess than a quarter of a yefir. And every one in these 
trades having three apprentices was to have one journeyman. 

These are the principal parts of some of the many acts 
that had been made, and were now in force, concerning the 
returning, the departure, the wages, of servants, labourers, 
and apprentices. They had been accumulating from the 
time of Edward the Thild, and had now, partly fr0111 their 
imperfection, partly from theIr contranety, as well as from 
their number, and the alteration of circum~tances, become 
ulmost impossible to be executed without oppression, 01' 

inconvenience. However, as they had all of them been 
benefiCial at the time they were passed, it was thought that 
such of the substance of them as was adapted to the pre
sent times should be reduced into one statute, which should 
comprise some uniform regulations upon this subject. Ac
cordingly, all. former laws are repealed by stat. 5 EL c.4. 
and ,by the same act, a set of rules are digested for ordQr.. 
ing these matters, which have undergone very little mu
tation bince, and are all now in force. 

The following nre the provisions made \Jy this ~t : -
':_ No one shall be retained for less than II yeal', ill certain 
trades therein mentioned, and every person, unma.rriedi 
and every married pen.on under thirtY'years of age, brougla 
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up in the said trades, or having exercised them for three 
• years, not having lands freehold, or copyhold, for term oflife 
at least, of clear 408. per annum, nor goods to the value of 
10l., and so allowed by two justices of tht' peace, Or the 
mayor, or head officer of the place where he last dwelt for 
a year, nor being retained already in husbandry, or the 
above trades, nor in any other; nor in servIce of any no
bleman, gentleman, or other; nor having a farm whereon 
tQ ~ploy himself in tillage; stich person shall seru: in the 
trade he has been brought up in, if refjuired. 

No person shall put aWRY such servant, nor shall the 
servant depart, before the end of his term, unless for rea
SQIlable cause 10 be allowed before two justices, or before 
the mayor or other chief officer of the place; DOr shall the 
servant depart without a quarter's warning, given either by 
the ma!>ter or servant. Thus far of per!>ons compellable to 
serve in cn tain tradl's. 

'Next as to llUsbandry. Every person from twelve to 
sixty, not being a servant lawfully retained, nor apprentice 
to any fisherman, or marmer, nor in service with any car
rier of grain to London, nor with any husbandman, nor in 
any CIty, town corporate or market town, in any trade 
authorized by this "tatute to take apprentices, nor retained 
yearly or half yearly, at least, in working miues of silver, 
lead, tin, iron, copper, stone sea-coaI, stone coal, moor 
coal, or charcoal; nor in making glnss, nor being a gentle
man horn, nor student in the universitIes, or in any school; 
nor having an estate for He, at least, in lands of 40s. pe? 
annum, nor goods to the value of 10l.; nor having a father 
or mother then living, or other ancestor, whose heir ap
parent he is, then haying lands of 1 OZ. per annum, or goods 
of the value of 401.; nor being a necessary and convenient 
servant lawful1y retained, as beforf' mentioned; nor having 

... a farm whereon to employ himself, lior otherwise la\vfully 
retained according to this statute; such person, being be
t~ twelve- and sixty years old, shall be compelled ro 
$eA'e in busbandry by the year, if requjred. 
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To enforce all which provisions, it is declared, that per
sons so qualifieiJ, who refuse to serve, or depart before the 
end of their term, and without a quarter's waming (unless 
for reasonable cause as before mentioned), may be examined 
by two justices, or the mayor, or other chief officer of the. 
place; and, upon its being proved, shall be committed to 
ward, without bailor mainprize, until he be bound to serve 
the party making the complaint. And a. master putting 
his servant away before hls term ended, without a quarter's 
warning, is to forfeit, in the same manner, forty shillings. 

No servant retained in the above trades and husbandry 
shall, after his term, dep:u·t from one city, town, pari!.h, 
hundred, or county, to another, unless he have a testimonial 
vnder the seal of the said town, or of the constable and of 
two other honest householders of the place where he last 
served, declaring his lawfu:l departure. Nor t:.hall he be 
again retained without showing such testimonial to the 
chief officer of a town corporate, and, in other places, to the 
constable, curate, churchwardens, where he is to be ce
tainf'd. Servants departmg without such testimonial are 
to be impnsoned till they procure one; whICh tht:y arc to 
do within twenty-one days, 01' are to be treated and whipped 
as vagabonds. And persons retaining a servant WIthout such 
testimonial are to forfeIt .5l. Thus far qf ;yearly sel"Vald:. 
In husbandry and the trades above mentioned. 

Respecting artificers and labourers, being htred for wages 
by tIle day 0' 'Week, certam orders are made-.about their 
times of work and rest; and as tv those employed in build
ing or repairing who take upon them to finish any work, 
they are not to depart, unle!ts for not paying their wages, 
or by their master's licence, before finishing, uudw pain of 
a month's imprisonment and forfeiture of 51. 

As to the wages, whether of servants, labourers, or arti
ficers, either workmg by the year, day, or otherwise, they 
are to be settled by the ju~es yearly at the Easter Ses
sions, to be certified, on parchmeBt, to the chancellor, from 
whence it is to be bent, before the tirst of September, and to 
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be proclaimed on market day, and fixed up in some Oilen 
place. Persons giving more wages than allowed by the 
proclamation, are to be imprisoned ten days; and those 
taking more, twenty..ane days. 

A servant assaulting his master is to be imprisoned for a 
year, or less, by the discretion of two justIces. The jus
tices, and also the constable, upon request, may compel 
such artificers and persons as be mt'et for labour, to serve 
if! harvest of hay, or corn, in mowing and reaping; and If 
any refuse, he is to be put in the stocks for two days and 
one night. 

The next provision of this act regards women, who, 
between twelve and forty years of age, unmarried and out 
of service, may be appointed by two justices to serve bg 
the year, week, or day, for 50uch wages, and in such reason
able sort and marmer as they shall think meet; and upon 
a woman's refusal so to serve, she is to be committed to 
ward till !>he cons('nts. 

The next description of servants who are regulated by 
this act are apprentlces. For the advancement of hus
bandry, it is declared, that any householder having and 
using half ll. ploughland, may have us an apprentice a !fer
son above ten and under eighteen year50, until twenty-one 
years at least, or twenty.four. The said retainer to be by 
indenture. 

And every householder, being twenty-four years of age, 
living in a city or town corporate, and exercising any art 
or mystery, may bave the SOil of any freeman, not occupy
ing husbandry, nor being a labourer, and living in that or 
some other city or town corporate, as an apprentice, after 
the custom of London, for seven years at least, so as the 
term do not expire before the apprentice shall be at least of 
twenty-four years. 

As to merchants, mercers, drapeR, goldsmiths, iron
mongers, embroi<wrers, clothiers, living ill a city or town 
corpomte, these being ooc1Jl)&tions of a higher order, they 
are not to take any apprentice, except their own sons, or 
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else the father and mother of such apprentice shall have 
lands of 40s. per annum of an estate of frp,ehold, at least, 
to be certified under the hands of three justl~S. 

But in towns pot corporate, so long as a market be weekly 
used there and kept, any householder of twenty-four years 
old, not occupymg husbandry, nor being a labourer, ex
ercising any art or mystery, may have to apprentice the 
child of any other artificer, not occupying husbandry, nor 
being a labourer, dwelling in the same or in any othpr 
market town. However, this is not to be construed to give 
permission to merchants, mercers, and those just mentioned, 
to take apprentice&, In market towns, otherwise than as 
before directed. 

And the son of any person, though his father has no 
rands, may be put apprentice to a smith, wheel-wright, 
plough-wright, mill-wright, carpenter, rough-mason; p1ais
terer, and &everal other!> mentioned In the act, of the like 
class. 

And to encourage this kind of service, it is enacted, that 
no one &hall exercise any craft, mystery, or occupation, 
then "sea, or occupied wlthm the realm of Englund or 
Wtlles, except he &hall have been brought up therein seven 
years at leui>t as an apprentice in manner and form abo, e 
mentioned, upon pain of forfeiting forty shillings for every 
month he shall so uo. 

None shall be apprentice to ~ woollen cloth weaver, un
less his own son, or the son of one who has !and of 3t. per 
annum of freehold estate at least, signified by the seals of 
three justices; and the effect of the indenture is to be 
registered within three months in the parish where the 
master dwells, upon pain of forty &hillings for every month 
that a person shall take an apprentice otherwise. (Repealed 
by stat. 5 & 6 ·W. & M. L.9.) 

Every cloth-maker, fuller, sheel'man, weaver, taylor, or 
shoemaker, having three apprentices, shall have one 
journeyman; and fOI" every apprentice above three, one 
journeyman. 
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Any person required by a householder, having and using ~ H A .... 
'ft plougblanrl at least in tillage, to beoome ap apprentice, in e 
husbandry, or any other occupation, and· if he shoul~ ELIZA .. 

refuse, may, upon complaint to a justice, or the mayor, or! 
chief officer of the place, be sent for j and if it appears that, 
he is a; proper person,' he shall be committed to ward tilt,1 
he consents. Ana where such master or apprentIce have 
cause of complaint against each other, they !.hall repair to a 

ittstice, or mayor, or chief officer, who !>hall determine it; 
and if the master will not agree, and compound the matter, 
he shall be bound in a bond to appear at the next sessions 
for the county, city, town corporate, or market town; when, 
upon hearing the matter, the justices, or four of them at 
the least, or the mayor, or other head officer, with t. 
assent of three other of hi!. brethren, or men of best reput-
atioh within the said City, town corporate, or market town, 
if they think meet to discharge the apprentIce, !.hall have 
power, in writmg under their hands and seals, to pronounce 
and declare that they have discharged the said apprentice 
of his apprentice hood, and the cause thereof. But if the 
def,'lUlt shall be found in the apprentice, then the justices, 
or mayor, or chief officer, With the assi!.tance aforesaid, may 
cause due correction and punishment to he administered 
to 111m. 

None but those under twenty-one years are to be bound 
apprentice; and all indentures, covenants, and bargains for 
'taking or keeping an apprentice, otherwise than is limited 
by this statute, is void j and every person so retaining an 
apprentice shall forfeit 1.ot. And to remove a doubt whe
ther such indenture, executed by an apprentice under age, 
was good any where but in the dty of London, they are 
declared legal and valid. 

This is the substance of this statute; which though 
.wholly in force, and parts of it completely observed-at this 
day, ill in IIU\ny of its directions entirely disregarded. The 
alterations of times, which rendered the old statutes of 
labourers useless and inconvenient, have brought this a. 
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good deal into.pte salue predicament; many of the requi
sites of this act become unnecessary and absuld.in the 
present state of things, which no doubt nt. the time were 
founded in good policy. 

We shall next consider the stat. 39 Eliz. c.4. concerning 
vagabonds; but before that we &hall pursue the method ob
served in the subject we have just dismissed, and take a cur
sory view of former law~ concerning vagabonds and rogues. 

There is a chapter in the statute of labourers 23 ~~. e., 
that may be considered as the first law against vagabonds. 
It is there said (c. 7.) that "because many valiant beggars, 
as long as they can live of begging, refuse to work, 
giving themselves to idleness, and vice, and sometimes 
to theft, and other abommations;" it &hould be enacted, 
that none, under pain of impri50nment, should give any 
thing to such, which may labour, so that they n11\y there
by be compelled to labour for their living. By statute 
12 Rich. 2. c.7. every person that goeth begging, and is 
able to serve or labour, shall be treated as one that goeth 
out of the hundred without a testimonial, which punish
ment has been mentioned where we spoke of labourers. 
After these there was no statute on this subject tillIl Hen. 7. 
Co 2., when it was dIrected that vagabonds, idle and sue;.. 
pected IJersons, should be set in the stocks three days and 
three nights, be su!>tained only on bread and water, and 
then put out of the town; with a forfeiture of one shilling 
on1.11Ose who give them more. Vagabon.ds were punished 
by • stat. 19 Hen. 7. c. 12. By stat. 22 Hen. 8. c. 12. a 
vagabond taken begging was to be whipped, and then 
sworn to return to the place where he was born or last 
dwelt, by the space of three years, and there to put hinuelf 
to labour~ Again, by stat. 27 Hen. 8. c.25. aU governors 
of shires, cities, towns, hundreds, hamlets, and parishes, 
were to compel ~every sturdy vagabond to be kept ill 
cQ!ltinuallabour. And furthet, a valiant beggar, or sturdy 
vagabond, was at the first time to be whipped, ant'sent 
to the place where he was born, or last dwelt, by.&he 
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sruw-e of three VPIlllllt there to get his 10 ... : ..... : end jf he eoa- C HAP • 
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ti~!led kill rog,!ish ~e,. he was to hl!ve. tb~upper part or the ~ 
~tJe ~ ~~ ri~t. ~~ _~1 ~lf; IUld if after that he was taken ELI.1OAJI. 

wandering in idlent:ss, or did not apply to his lnbow', or was 
not in service with any body, he was to be adjudged and 
executed as a felon. 

-".rhe~ next statut~)Vas, p_erhaps, still more severe: this 
was stat. 1 Ed.6. c. 3., which repealed all former laws of 
~ind; and reciting, that the multitude of people given 
tc! idleness and vagabondry was more in number (as it may 
appear) in this realm than in any other region, enacted 
such severe punishments for this ofl'ence, 3S, it'was thought, 
would surely suppress it in future. By this act any runa
gate servant, or any other that lived idly and loiteringly,· 
by the space of three days, being brought before two jus
tices, was to be marked with a hot iron 011 the breast, with 
the mar~ of V., aod should be adjudged a slave for two 
years to the person who brought him, to be fed on bread, 
w~ter, and small drink, and refuse meltt: and to be made 
worK. by beating, chaining, or otherwise, b~ the work ~r 
la{)ou1"never- so-vile. If such slave absented himself for 
fourteen "aays dur~ng that term, he \\as to be marked on 
the forehead or ball of the cheek with a hot iron, with the 
sign of an S., 'and further to be adjudge<f a slave for ever; 
and If he run away a_second time, to be adjudged a felon. 

But as much of this statute as made vagabonds slaves 
was soon repealed by stat. 3 & 4 Ed. 6. c.16., and stat. 
22 ~el!' 8. ~ 12. was revived, aU other& still continuing , 
repealed. It was moreover provided, that labourers in 
husbandry that were idle and loitered when reasonable 
wages were o1fered them, should be punished as vagabonds: -
which stat. 22 Hen. 8. c.12. and 3 & 4 Ed. 6. c.] 6. were 
coDfirmed by stat. 5 & 6 Ed.6. c.2.) and afterwards by 
Jttat. 5 El. c. 3. 

~1 dlese three first wtatutes were repealed by stat. 
1 {. 5.; and by the same aet it was ordained, that a 
v~ a\)(we the.age of fGurteen should be adjudged to 
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C HAP. te grievously ~hipped and burnt through the .gristle of the 
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year. And if bemg of the age of eight(·en, he did after 
fall into a roguish life, he was to suffer death as a felon, 
unless some creditable person would take him mto his ser
vice for two years. By stat. 1 R El. c.8. a rogue was to 

I be conveyed fr~m cor.stable to constable, till he came to 
the gaol. Which two statutes were repealed by -17.~ ••• _ 

35 EI. c.5. S.24., after which there was 110 act in force 
against these offenders till 'ltat. '39 El. c.4. was made. 
This act repeals all statutes concerning punishment of va
gabonds, and the erection and maintenance of houses of 
correction, and enacts, that the justices in quarter sessions 
shall set down order for erecting one or more houses of 
correction within their county or city; who are also to 
make orders for raising money to build and maintain such 
houses, and for govermng the same, and punishing of
fenders committed thither. 

Re&pecting the descriptIOn and character of persons 
who are to be considered as the objects of this act; they 
are thus set forth by thi" statute: An per~ons callmg 
themselves scholars, going about begging; all sea-faring 
men, pretendi-;'g IrJsses of their ships, or goods on the sea, 
going' about begging; all idle persons going about the 
country. either beggmg or using any subtIl craft, or un
lawful games and plays, or feigning themselves to have 
knowledge in phy~iognonty, palmistry, or other like crafty 
science, or pretending that they can tell destinies, fortunes, 
01' such other fantal:.lical imaginations; all persons that are 
or utter themselves to be proctors, procurerl'J, patent-ga
therers, or collectors for gaols, prisons, or hospit.als; all 
fencers, bearwar.ds, common players of interludes and min
strels, wandering abroad, other than players of inteducJes 
belonging t~ any baron of theerealm, or any other ~ur
able ~ts.e.nage of greater degree, ,to be authol'ized'~y 
under the hand and seal of arms of such batQn or per .. 
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sonage; all juggler,!t tinkers, pedl~rs, and petty chapmen 
wanderj,pg abroad; all wandel ing persons and common 
labourers, being persons able in body, using loitering, and 
refusin$ to work for such reasonable wages as al"e taxed 
or commonly given, not having whereof otherwise to main
tain themselves; all persons delivered out of gaol, who beg 
for their fees, or otherwise travel begging; all pel'sons who 
!>hall wander abroad begging, pretending losses by fire or 
~ise; and all such persons not being felons (i. e. ac
cording to a late act, 5 El, c. 20.) wanderlOg and pretendlOg 
themselves to be Egyptians, or wandering in the habit, form, 
or attire of counterfeiting Egyptians; all the above-men
tioned persons are to be deemed rogue!>, vagabonds, and 
sturdy beggars. 

Ally sllch person taken vagrant shall, by the appointment 
)f any ju&tice, constable, head borough, or tythingman (the 
tythingman or head borough bemg assisted therein with the 
advice of the minister and anot,her of the parish), ~e &tripped 
naked from the middle upwards, and be openly whipped 
till he is bloody, and shall then be sent from paribh to 
pari&h by the officers of the same, till he come to the 
parish where he wa~ born: if that is not known, to the 
parish where he dwelt for a year last before hIS punish
ment; and if that is not known, to that parIsh where he 
last passed without punishment. He is to have a te&ti
monial of the day and place of hi!> pumshment, and of the 

'- --
place whereunto he is to go; and by what time he is 
limited to pass thither; and in whatever place he shall be 
found loitering and makmg default he shall be whipped, 
and so on, till he repair& to the appointed place. And the 
vagrant so whipped, and neither the place of his birth 01' 

abode for Ii year being known, shall, by the officers of the 
village where he last pa"t through without puni&hment, be 
conveyed to the house of correction, or to the common 
gB,?l C!K the county ?r place; there to be employed in work 
till ~ in some service, and so to continue for a year. 

tt:o'Y'of such rogues shall appear to be dangerous to the 
VOL. V. c 
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C HAP. inferior ~rt or people, or not likely to be refOlmed, two 
~ justices may commit him to the llOusepf correctlOn or gaol 
ELilAll. till next quarter sessions, and then, if thought fit, he may 

I by the justices there be bani~hed 'but of the realm, tp such 
i place 'as shall be appointed by the privy council, or'hy six 

or more of them, whereof the chancellor 01 lord trea~urer 
to be one; or otherwise perpetually to the galhes of this 
realm. And any banished rogue returning, i;,hall be 
deemed a felon. There are penalfies on the con~table aT"'! 
tythingman neglecting their duty, on those who ob&truct 
the execution of the act, and on those who bnng in by sea 
any vagrants from Irelanll, Scotland, anll the hIe of Man. 

There are two sorts of travellcr~ excepted, '\"ho might 
otherwise come within the penaltie& of this act; the 
first are persons diseased and poor, going to the baths of 
Buxton auu Bath, being licensed by two justices of the 
pl~ce where they dwelt. These persons, having where
with to provide themselve~, and not begging, ar(' protected 
in going, returning, and their residence there; if they ob
serve the hmits of time and place prescribed by the licence. 

The other are seaf'lI111g men suffering ... hlpwrpck, and 
not having wherewith to relieve themselv('s in their travel
ling homeward. Such a person, havmg a te~timonial from 
one ju~tice of or near the place where he landpll, testifying 
the place whence he came, the place of }II~ birth, whither 
he goes, and limltmg the time for his passmg, may ask 
and receive relief, so long as he goes directly on, and ob
serves the time fixed in hiS testimonial. Thl~ act continued 
in force for some years (altered by I Jac. c.7. and 25.), and 
when repealed (repealed by 12 Ann. st. 2. c. 23.) served as 
a foundation and model for future acts. 

or the The next consideratIOn regards such poor persons as (10 

poor. not come within the above chara-eter; but- ar;;impotent, 
and una~e to mai.ntmn themselves. The numoer- ofpoor, 
of the former descllptiJli; a& well ab of thib, had very 
visibly Increased.' or, at ~east, .the burthen of the .. had 
been more felt, smce the 1Ilsso1ubon of the religious houses. 
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These, from the nature of their institution, were pnder an 
oblIgation to make some provision for the poor, and they 
were particularly bOlma to this duty, in virtue of the re
venue, they derived fr6m impropriatlons. In the early 
times of our eccle!:>lastical establishment, the bishop used 
to allot a certain portion of tithes for the maintenance of 
the poor; and in later timf'f> the incumbent of a pamh 
church was to assign a thml of his annual income for 
~enance of the poor, and support of hospitality, (Ken. 
Imp. 14, 15.) This was secured by a legIslative sanction: 
for stat. 12 Ric. 2. c. 6. requires, that, in every licence of 
impropnatlOn of any l'ari~h clmrch to be \ made in the 
chancery, it should be eXl'rt'ssed, that the (liocesan shall 
ordain 'lccordmg to the value of such chllrcl) a convenient 
sum of money to be paid and dIstributed yearly of the 
fruits and profits thereof to the poor. TIllS relIef seems 
to have been designed for poor In general, wlthuut any 
distinction in the objects. 

However, thi~ ",as not all the reliance the poor had for 
support; occasional provlslOIlS were made by the legis
lature for this purpose, which, however, afforded relief
only to such as more particularly stood in need of it, the 
impotent and bick. A view of the <;tatutes made on this 
head will show as well the progresb made towards (l com
pulsory method of raising a regular mainteuanre, as the 
local title by which poor persons might claim this sUppO! 1, 
which has since been called a settlement. 

The first of these btatutes is 12 Ric. 2. c. 7., which or
dained, that beggars impotent to serve bhould abide in the 
citie!> and towns where they were dwelImg at the time of 
the proclamation of that statute; and if the people of such 
places would not, or could not maintain them, then they 
were to go to other towns within the hundred, or to the 
towns where they were born, withm forty days after the 
}:Iroclamation made, and there to abIde dUrlug their bves. 
By *t. '11 Hen. 7. c. 2. every beggar not able to work 
was to re&<>rt to the hundred where he last dwelt, is best 
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C HAP. known, or was born, and there remain, upon paill of being 
~I put in the stocks three days and three nights, fed on bread 

ELJZAB. alld water, and put out of the town as a vagabond. Next 
follows stat: 19 Hen. 7. c. 12. and ~tat. 22 Hen. 8. c. 12. 
By the former the poor were re",trained from begging ut 
large, and were confined to beg withm certain Jl~tricts. 

By the latter, the several hundleds, tOWll;; corporate, 
parishe~, hamlets, or other lIke divisions, . .were required to 
sustain the impotent poor With such charitable and volun
tary alms as that none of them might be compelled of 
necessity to go openly in begging. By stat. 27 Hen. 6. 
c.25. the churchwardens, or other b .lbstantial inhabitants, 
were to make collections for them With boxes, on Sundays 
and otherwise, by their discretIOns; and thc minibter was 
to take all opportunities to exhort amI stir up the people 
to be liberal and bountiful. 

'Next to these is stat. 1 Ed. 6. c.3., which directed that 
houses should be provided for the poor by the devotion 
of good peoplf', and materials be prOVided .0 set them 
on such work as they were able to perform; and the mi
nisters of the gospel, every Sunday, were sppC'ialIy to exhort 
the parishioners to a liberal contribution. Again, by stat. 
5 & 6 Ell. 6. c. 2., the collectors for the poor on a certain 
Sunday, imm;dmtely after divine bervice, were to take 
duwn in writing what every person was willing to give 
weekly for the cnsumg year. And if any should be obsti-

" 

nate and refu~e to give, the mimster was gently to exhort f him. If &tlll he lefubed, the mlIlister was to certify such 
W refusal to the bl~hop of the diocese, and the bishop wa.' to 

exhort him in the bRme manner; and if he still ~tood out, 
the biiohop was to certify the same to the JustICes in sessioIIS, 
and bind him over to appear there. 

At length stat. 5 El. c. 3. onlaineu that the poor and 
impotent perbons of eVl'ry paTl~h should be relieved of 
that wl1lch everyone of their charity would give weekly, 
and the bame rehef was to be gathered in every parish by 
collectors as;,igned, and weekI distributed t9 the poor, 
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for none of them were openly to go or sit begging. And 
if any parishioner shO'Uld obstinately refuse to pay reasonably 
towards the relief of the poor, or discourage others, then 
the justices of peace at the quarter session& might tax him 
to a reasonable weekly sum, whIch, If he refused to pay, 
they might commit him to pnson. AmI if any pan~h had 
in it more impotent poor persons than th"y were able to 
relieve, the Justices might lIcense as many of thew fl'i they 
~ht proper to beg in one or more hundreds of the 
s~me county. And poor persons beggmg in any other 
place than where they were licensed were to be IHlIlI~hed 

as vagabonds. ThIs led to the taxatIOn of every pari;,h. 
ioner by stat. 14 El. c . .ri. Then came stat. 18 El. c. 3. 
which -directs a stock to be provided to set the poor on 
rork in every city and town corporate; fOl wilich purpose, 
Rnd maintaining house of correction, lands in socage may 
pe given for twenty years. ThIs led to the mOl e complete 
establishmf'nt made by 'itat. 39 El. c.3., which laf>t act was 
suffered to expire, and leave room for the legl~lature 

to renew its endeavours to put the relief of the poor upon 
a permanent fimndation in some new law. TIllS they 
dId in stat. 43 El. c.2. which was an improvement and en
largement of stat. :}9 El. c.3., this temporary statute may 
therefore be passed over without any remark upon it, while 
we examme the contents of the stat. t~ El. c.2. ""hirh has 
been 111 force ever since. 

This act directs that the churchwardens, and four, three, 
or ~~<>. su~stan!ial householders, as shall be thought meet, 
according to the size of the parish, to he Ilommated yearly in 
Easter week, or within one month after Ea'iter, under the 
hand and seal of two or more justices dwellIng in 01' near the 
parish, shall be overseers of the poor of the parish. And 
they, OJ' t1~ greater partof them, sImll take order from time 
to time, With the con&ent of t~~?r. m?re justices, for setting 
£0 work the children of all such parent!>, who shall not 
be~itiougnt by'the "aid churchwarden" and overseers, or 
the greater part of them, able to keep and mamlain them, 
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and also for setting to work all persons married 01' unmar
ried, having no meanb to main tam them, and using no 
trade of life to get their living. For which end they are 
to raise weeklY1 or otherwise, (by taxation of every inha
tant, parson, Vicar, and other, and of evt:ry oc('upier of 
lands, houses, tithes impropriatt', propriation of tithes, 
coal-mines, or ~alcable underwood in the parish, III such 
competent ~um as they ::,hall thmk tit,) a convellient stock 
of flax, hemp, wool, thread, Iron, and other necessmy, Wllro 

and !,~tuff, to set the poor on work; and also competent 
sums of money towards the nece:;sary lellef of the lame, 
impotent, old, blind, and 5uch other among them being 
poor and not able to work; ami also f0r putting out of 
such children appl entice, to be gathered out of the same 
parish, accordmg to its ability, and to execute amI diS

pose every thmg respecting the said stock alld poor. 
These chnrchwm dens and ove, seers are t,) meet at least 

once a month in the pmish church 011 Sunc1ayafternoon, 
after divine ~ervice, there to COIl~lllt what cOllrse or order 
they are to make respecting the dl~charge of thiS tl'u<;t. 
They are, within four day<; after the end of th(' year, and 
after other overs"er<; appointed, to make to such two jus
tices a true account of all sums raised, expended, and in 
hand, and abo of the stock, and deliver what is in hand to 
the new overseers. 

If the two Justices perceive that the inhabitants of any 
parish are not able to levy among themselves sufficient 
sums of money, they may tax, rate, and assess any I)ther 
of othel parl:;hes, or out of any parish Within the same 
hundred as they think tit. If tlwy tlunk the hundred not 
abI~, then the justices in quarter .5essiolll> shall rate and 
asseSb any other of other pmi!>hes, or out of any pari:;h 
within the county. 

The overseers are to It',,y all such sums assessed by dis
tress and sale of the offender's goods, under warran\ from 
two justices, If any refuse to contribute; and in default of 
distress, two jUbtlces may commit lllm to the county gaol 
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untIl payment: as they may such who refuse to work; and 
the overseers who refuse to account. The overseel's may, 
by the assent of two justIces, bind such children as abov('
mentioned to he apprentIces: tIll twenty-four yearl> of age, 
if a man cluld; and If a woman till twentY-Olle, 01 mar
riage. The oven,eers, under illl order of qum tel' seSSlOllS, 
may agree for building convenient homeo. on wn~tc" or 
commons at the expense of the pnrio.h, hundreli, or connty. 
-.. ,.:r!! prevent pario.hes bemg burthencd wIth unlleeCSS,tl y 
charges of the poor, It io. provided, that the father and 
grandfather, mother aud grandmother, and the Chlldl en of 
every poor, old, blmd, IUIl1C, amI impotent pen,on, 01 other 
poor PC1'o,OIl, not able to WOI k, b('ing of sufJieicut ability, 
shulll'eiieve and maintain, at their own chm ges, every ~uch 
poor per~on, accordll1g to thl' rate at whu-ll he shull ue 
as~c~,ed by the Justice" of the county where he hvel>. 

The,,? arc the prinCIpal provit,J(JIlo, of till" f,llllOll~ 5tatute, 
[or the relIef of the poor; ,~III(,h i& lIot ollly "ttll 1lI fCllce, 
but ill d:uly u~e, being that upon wlIiclt evcry paroclJial 
eo.tabli,.,llmellt for this pUl'PO~l' ,'> fOlll1l1ed. 

WIllIe th('~e schemes weI e formillg for the relief of the 
poor in general, <,ome chuuLahle llI&tltutlOlll> wele counte
nanced by the legl,.latUJ e, w IlIch, though 1110l e I mrtiul and 
cOl,filled 111 tl,elr "jel\')', contrlLHltell to promote the end at 
trlat tll1le <,0 much deslretl. Of tlll~ loud were Chu"t's, 
St. Bm tholomew's, St. Thoma;,';" and Brulcwcll HOi-pltat", 
founded by Edward VI. To ~how fuvoUl' to donatiol1& 
for such benevolent pm'po;,e" Ui> the~c, It "UI) enacted by 
stat. 14 El. c.14. that all gills by wIll or oth(,1 wise to 
hospital., then in bemg shall be good, notwithi>tandmg any 
mi;,na1111l1g of the corporatIOn. With the ;,mnc deblgn 
was made btal. 18 EI. c.3., \\hich allowed Iumh holden in 
socage to be gIVen during twenry ) Cal" for the Illuintenance 
~f hou-.es of correcttoll, and )"'wk& {(:H' the poor. But this 
1aw npt httYing all the good effect expected fi om it, prill
cipnUy because the charges of incO! poratwu lay heavy 
upou the founderl>, and swallowed up much of the ill-
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tended donation, it Will> therefore enacted by stat. 99 EI. c. 6. 
that all persons seised in fee-simple should have power 
during the twenty years next en&uir'g, by deed inrolled in 
the court of chancery, to erect, found, and establish any 
hospitals, maisons de Dieu, abiJing places, or houses of 
correction, at his wIll and plea'lure, as well for the relief of 
the maimed, poor, needy, or impotent, as to set the poor 
to work. And thot such hospitals or hOllses should be 
incorporated, and have succession tor ever of such head. 
members, and number of people, as should be app~i~ted 
by the foumler in such deed inrolled; and should take, 
hold, and enjoy lands and tenements, goods and chattels, 
so that the same exceeded not 200l. per annum, notwith
standing the btutute of mortmam. To b~ vi"ited by such 
as the founder should appomt. And to l,revent the dila
pidation of such foundations, the like caution was taken as 
had before been respecting the lease" of ecdebi,lstical per
sons and colleges. It was enacted, that any conveyance made 
by such incorporated hospital exceedmg twenty-one years, 
and that not in pm,session, and whereon the accustomed 
yearly rent or more, by the greater part of twenty ypars next 
before the lease made, was not reserved, should be VOId. 
This licence for twenty years was, by a &t3tute made in the 

t next reign, extended to perpetUity. (stat. 21 Jac. c 1.) 
These statutes, made for the benefit of the need) and im

potent, were very properly followed by one passed ill the last 
year of this reign: this is the stafJute qf Clu.4ble Uses, as it 
is called; the design of which was to guard such and the like 
institutions from fraud and negligence, and make order fgr 
fulfilling theIr original intention of them. It recites, that 
whereas lands, hereditaments, good&, and money have been 
given by many well-disposed persons; some for relief Df 

aged, impotent, and poor people; some for maintenance of 
sick and maimed soldiers and mariners, schools oflearning, 
free-schoo15, and scholars in universities; some for repair 
ofbndges, ports, havens, causeways, churches, sea-banks, and 
highways; !.ome for education and preferment of orphans; 
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some for or towards relief, stock, or maintenance for houses 
of correction; some for marriages of poor maids; some for 
Ifupportation, aid, and help of young tradesmen, handicrafts-
"~ m.en, and persons decayed; and others for redemption and 
relief of prisoners or captives, and for md or ease of any 
poor inhabitants, concerning payments of fifteenths, setting 
out of soldiers, and other taxes; which donations had not 
t;5een employed accol'dmg to the de~ign of the founder!>, by 
I~on pf breaches of trusts and omi~sions of tho!;c wllO 
should pay, deliver, or employ them; for remedy whereof 
it is thereby enacted, that the chancellor (and the chan
cellor of the Duchy of Lallcaster within hIS jUl'isdlctlOJI) 
may from time to time award wmmlbSlOns under the gleat 
seal to the bishop of every diocese (lind to the chancellor, 
if no bishop at the time), and to other persolls of good and 
sound behaviour, authori~mg them, or any four of them, to 
enquire, as well by the oaths of twelve lawful men or more 
of the county, and by all other good and lawful means, of 
all such gifts and nppomtments; and of abuses, breaches of 
tl'Usts, misemployments, concealing, or misgovernment of 
lands, hereditamenb, good!> and money, appomted for any 
of tlw charitable and godly uses before mentloned. And 
the commiSSIOners, after enquiry, shall make orders, judg
ment, amI decrees for faithfully employing sLlch gifts to the 
charitable uses and intents for which they wer~ uppomted; 
with an appeal therefrom to the chancellor. 

This act IS ~ to extend to the two universities; nor to 
the colleges of"""\\Te'ltmmster, Eton, or Wmchester; nor 
to any cathedral or collegiate church; nor to any city or 
town corporate; 1Ior to any lands given to such uses within 
a town corporate or city, where there is a special governor 
appointed to direct and dispo:;.e such lands and gifts; nor 
to any college, hospitai, or free-school, which have bpecial 
visitors, govern.0~s, or oversea& appointed by the founder; 
nor be prejudicial to the jurisdiction of the Oldinary. 

These are the provisionb made by thi., famous statute; 
which, upon the face of it, appear" nothing more than an 
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ordinance prescribing a mode of visiting and correcting the 
government of public charities, unde!; a commissiou from the 
great seal. However, the anxiety hereby shown to protect 
and encour~ge such benevolent establil>hmcnts, was, in after
times, made lise of to deduce consequence!> not intended or 
foreseen by the makerl> of the act. It has been held, that 
gift" to corporations am! bequests of estates-tail, without a 
recovery, are made valid by tRis statute, under the idea of 
appoilltnlent" to charitable Ilses. 2 Atk. 552, 553. 121!kf" 
Chao U"es, 84. 

"\Vhile the parliament were consulting for the encourage
ment and due order of the~c inl>titutions, it passed several 
actl> for the prescrvation of another kind of public plOperty, 
the po""ef>i>ion~ of the church: these had of late sulfered 
consideraule dtlapitlntlOll". The revenues of bi"llOprics had 
alway ... lam at the mercy of the cl"Own ; wInch, on the 1 esti
tution of the tempOlaltles, would rel>erve to Iti>elf out uf 
them what it thought convClllent or proper. To give an 
instance of the little scruple with which thi" was done, 
I--It'nry 8., upun the Judgment of !,ra:mUlIU (' ag,\mst Canlmal 
"\Vol;,ey, then nrch bi"hop or YOlk, .,eized Y ork-hou'le, the 
town-residence of that ~ee, and evel" aftcl" it rem:,ined tn the 
crown; the lllshop who "u('ceedetl havmg a right to no 
more thnn he was put in po~seSSlOn of, on the re~titutiol1 of 
the telJlporalties. 'Vhen the Reformation hUll begun, this 
practice of plundering the pos:"esbions of bib hops became 
more common, owing to the delmquency many incurred by 
non-conforming with tIl(' new e"tabh~hment, and the ('olour 
thereby furm"hed of seizing the whole or part under the 
notion of forfeiture. 

This \\-as one way in which the church was plundered; 
~1ut this was involuntm y. There ",as another practised by 
the churchmen tlll:!m~elves, whIch had very much increased 
of late, from the circum~tances of the times. The clergy 
in queen Mary';, til11e, pal tlCularly the blbhops, foreseemg 
a protestant 'luccession would soon take place, were resolved 
to make the most of their present possession; and exel'cised 
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the full extent of that power o,.er their ecclesiastical P}'()lo C HAP. 

perty which was allowed them by the law, in letting long XXXIII. 

leases, nnd otherwise incumbering it; little solicitous how ~ 
much they dilapidated the 'revenues of theil' .successors. 
Bishop Gardmer made 110 RCl'uple of boasting of tIus pmc. 
tice, and used to 'iay, in allusion to the length of IllS leases, 
that he should be a bi.,hop a hundred year" after he was 
dead. Abu"e like thi., ·culled for some remedy; and fiC· 

.for41I~ly several provi!:oions were made. by parhument, 
wIuch have bmce been known by the appellatIOn of tltc lC· 

" ~ 
straznmg' statyt;.s. 

These we shall mentiOn ill the order in which they were 
made. The first is stat. 1 El. c.19., and relates only to 
bishops. This act havmg enabled the ClOwn (which power 
was heretofore exel'ci.sclI by the kin3 without snch a par. 
hamelltary shnrtioll), upon the vacancy of lmy archbishopric 
or bi.sholllic, to take mto its possc~~ion as much of It!> lands 
as amouuts lo the value of the parsouages appropriate, Ilnd 
tenth., within the !>ame, belonging to the crOWlI, so that 
an exchange shall 111 that. manner he effected; Ul order 
that the said revenue of tenths and impropriate benefices 
might be in the governance and di~po.,itlOn of the cl('rgy ; 
having made til;s regulatIOn, the Statute fmlhcr ordalu" as 
follows, that all gifts, gmnt£>." feo1TllIellt." fine", 01' other 
conveyance, or estate, by any archbishop or bishop, of 
any honors, cUf>tle!>, manor£>, lands, tenements, 01' othel here
dituments, parcel of the pos~esf>ion of hi~ sec, to !lny pel ~on 
or body corporate, ot}~{'1 than tile' qu('en and 1m 'i1{CC{,~~OJ 8, 

whereby an estate should puss, other than for the term of 
twenty-one years, (~r three lives, from the commencement 
of it, !Iud whereupon the old Ilccu~tomed yearly rent 01' more 
shall be reserved, and pilyable during the twenty-one years or 
three lives, shall be void. The reservallOn ill favour of alien
ations to tlie queen was prohably only meant to be in aid of 
the provisions in the first part of tIll'> act just mentioned. 

This subject was taken up again in another way. and 
extended beyond the bishops to other ecclesiastical persons 
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by stat. 1 ~ El., ~ lO. This act contains two provlIJlons: 
one to meke ineffectual all conveyances by beneficed per
sons to defeat- the remedy which the law gives against 
their executors for (hlapidations; the other to put a re
straint upon the leases of other spiritual men llimilar to 

that imposed on those of bishops. In the first place, it is 
enacted, that if any archbishop, bishop, dean, archdeacon, 
provost, treasurer, chaunter, chanoellor, prebendary, or 
any other having a dignity or office in a cathed,!!!LF" 
collegiate church; or if any parson, vicar, or other incum
bent of any ecclesiastical hvmg, to which belongs any 
house or budding which he ought to maintain in repair; 
if any such person make a deed of gift, or alienation of his 
moveable good" and Lhattels for tl,e above-mentioned pur
pose, the succe~sor may commence a su;t against the per
son to whom the detel is made in the ecclesi.listical court, 
for the dilapidation>., in the same manner as he might 
against him If he were the executol. 

And, secondly, because long leMes were the chief cause 
of dllapidatlOns, and the impoveri~hlllg of 'luccessors, it 
was enacted, that all leases, gifts, grant:" feofi'ments, ron
veyances, or estates by the ma::.ter and fellows of a college, 
dean and chapter of a cathedral or coll~iare church, 
master or guardtan of an hospital, parson, vicar, or any 
other having a spiritual lIving (other than for the term of 
twenty-one years, or three lives, from the time any sueh 
lease or grant &ha11 be made, ~hereupon the accustomed 
yearly rent or more shall be reserved, and payable yearly 
during the term) shall be void. 

This act is followed by another made in the same ses
sions, 1 S El. c.20., in order" to prevent lIvings 1Ippointed 
for eccle~lastlCal ministers being transferred by corrupt and 
indirect dealing'> to other uses." It enact::., that no lease of 
any benefice or ecclesiastical promotion with cure, nor of 
any part thereof not being impropriated, ::.hall endure any 
longer than while the lessor 5hall be ordmarily resident 
and serving the cure, without absence above eighty days 
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in one year, but shall immediately upon such absence be
come void. The incumbent is al<;o to forteit one year's 
value of his benefice to the poor. To abolish a ehsrge 
which had bet:n imposed on many of the clergy by the 
zeal of the reformers, that of providing for exhibitioners at 
the ul1lversity, and other person!> out of their livings; it is 
enacted, that the charging benefices with cure with any 
pension or profit shall be void. However, it is plOvided, 
~o.twithstandmg the former clause of this act, that a parson 
"'wh~' ~ay by law hold two benefices may demise that on 
which he does not usually reside to his curate; which 
however is only to endure as long as the curate resides, 
without absentmg himself for f01ty clap in one year. 

These two acts of 13 El. were explained by stat. 14 El. 
c. I I. As to the last of them, it was thought that bonds 
and covenants to enjoy land, not being leases, were not 
within the restriction of the statute; wherefore it is de
clared, sect. 15. that all bonds, contracts, covenants,-and 
promises, and by "tat. (.8 El. c.9. all judgmt'nts for per
mitting any enjoyment of a benefice with cure, or to take 
the profits, shaH be adjudged of the same force as leases; 
and the like engagements made by curates are to be oon
!>ldered in the. same light as demises, i>ect.16. Again, as 
to that clause of 13 El. c. lO. which concerns leasee;; It is 
declared, sect. 17. that it shall not be con!>trued to f'xtend 
to houses, or ground belonging to houses, situated in a 
city, borough, town corporate, or market town, or the 
.mburbs of them; so as it be not the capital or dwell
mg house for the habitation of ~uch eccle!>iastical persons, 
nor have above ten acres of ground belonging to it. But 
leases may be made of such houses as before the stat. 
13 EI. c.lO. However; they are not permitted by this 
statute, (14 El. c.ll.) to !llake them in reversion, nor without 
reserving the accustomed yearly rent at the least, nor with
out charging tbe lessee with the reparatiom, nor [or longer 
term than forty years at the mo!>t; nor are any houses 
permitted to be aliened, unless there be, in recompence 
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theteet; an a~nce made of lands of as good value, and 
of ~ greet yea.tly vnlue at the lenEt, in fee-simple, sect. 19. 
It is moreover declared, that all mODey recovered by sen .. 
tence, cifmpos!tion, or otherwise, fot dilapidationsJ shall, 
within two year!> after the receipt thereot; be employed on 
the buildings, ift respect of which it was recovered, on 
painpf<f~rfeitmg double a!> much as is not so employed, 
sect. IS. , 

The next act in the statute-book concerning cQI~, 
leases i<; stat. IS El. c.6. for maintenance of the colleges 
ill 'the universities" an'J of Winchester and Eton; which 
is followed by another .in the sadie s&sioI1"s, <;tat. 18 El. 
c.Il.; intended to eXl'lain further the stat. 13 EI. c.lO. & 20. 
concerning dil.lpi(lntion.s and leases, whicll we shall first 
take notIce of as mOle intinlately connected with what has 
gone before, and close tillS 'iubject with me former of these 
two ncts. It seems, that mnny persons had avaHed them
selves of the letter of stat. 13 El. c. 10. to defeat the .,pmt of 
it, anu lmJ. made leases for twenty-one year/' or thre~ ,li~es, 
long before the expIration of fOJ:mel' years. Ir IS, therefore, 
declared, that all lea~e., of spiritual or l:ollegiate lallrl~, 

wheireof any former lease for y~r<; is m being, .ot to be 
eApired, burrendel ed, or ended within three years next 
after the making of any such new iElllse, "Ahall be vo}d. 
And, moreover, the same provision which had been made 
by stat. 14 E1. c.lI. to prevedt an evasion of the ~tnt. 13 El. 
c.20. respecting lcase~ of benefices; with cure, was now 
adopted in the present instance; and every bond and co
vemmt for renewing or making of any lease contrary to 
the true intent of this act, or of 13 El. c.l O. is made void. 
Thus f..'u· as to an explanation of lotnt. 19 EI. c. 10. 

Next, as to the stat. 13 El. o. 20., 1b ~nforce the forfeit .. 
ure there iufilcted on the incumbent of one year'b profit 
to be dibttibuted among the poor of the parish, it is 
ordmned, sect. 7., that after complaint to the ordinary, he 
lohall, withm two months after sentence, upon the request of 
the ~bur~hwardens, grant the sequestration of such profits 
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to such inhabitants of the parish as he shall think ~ C U A P. 

nient; and upon the orumary's uefaalt,. then ~et·';or," pa-- e 
rishioner msy retain his tithes, and the rnUl'Chwl'Irdens may Epzu. 
enter ~nd take the profits of the glebe-la~dFi, a1}d other 
rents and dutie." until the ordmary grants seque~tration ; 
[lnd then to yield account to the f>eqne.:;trlltors, who are to 
distribute the profits to the poor, accOrding to tile tHrec-
lions of the act, und~ pain of forfeiting douhle the va1ue 
~Ls,u<;.h as is withholden, to ue recovered in the spiritual 
court, sect. 7. 

The ~ast act is stat. 18 1<:1. c.G., wbicb relate<; lli the mode . " ' of paying the tent uron some ofth@ lease~ before described. 
Thi<; was made for' the better lllHintenanee, 3l!J the act says, 
amI the better T$hef of scholars III thl') 'lmiver:.iti,es, and 
those of Etop and Winchester; and is said to have been 
devised by~ir Tbomas Smith. It enacts,.that no Illftster, 
PI/ovos" president, waHlen, dam, governor, rector, of chief 
mler of any college, <athedmJ church, hall, 01' house of 
learlling in the unive1'sities; nor the provost, wltTden, or 
other head oflic~r of tbe colleges of EtMl or \VlIlchester, 
"hall make a le.flse of any' filrm, or lands, tenements, or 
otht:r hereditaments, to which any tithes, arabJe land, 
meadow, or lllasture appertains, e~<:.e)ll one-thll'<l part at 
th~ least of th~ ol~,lent be reserved and paid.)n corn, that 
is",. in good wheat, a! 65. W4- .!he Buarter or l1fl.dcr, and 
good malt at 55., to be .deliNeq ye~fly, at days prefixed 
nt1li{;"said colleges; and"MJ default, to pay in ready money, 
at _ille el~tiod of the lessees, after die rate at which the 
best wheat and malt in the markets of Cambridge, Oxford, 
WInchester, and Windsor, for the respective neighbour
ing colleges, is sold the next market-day before the rent is 
<Iue; and all other ~ses tq,.be void. The wheat, malt, or 
money coming onhe same;' to the use of the rehef of the 
commons and dJet of the col1c>ges; and by no fraud or 
colour to be lec or sold away, under pain of deprIvation of 
the governor and c1uef rulers of the college, aud all others 
conselltIng. These are provisions made for P,fot~ing 
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ecclesiastical altO eleemo~yn!lry corporations from dilapi
dutiif'g their poSSf'SSlOnS, and anticlpn.clng the profits of 
their r.ucce';",ors by lQIlg and rumous leases. 

There were some alterations maJe' in the rights of per
sons and of property during thIs reign, whIch now come 
under consideratIOn. That whkh deserves our first notice 
is the law agam~t bankrupt5, which took up that matter in a 
different way from that in which it had been treated In the 
time of Henry the Eighth, and laid the basis of that sys,tem, 
which has since been framed concerning this description of 
persons. 

This .act is stat. 13 El. c. 7., whlch complains, that not
withstanding stat. 84 & 85 Hen. 8. c. 4., those kind of per
som had much increa1>ed: it was, therefore, necessary to 
make better provision for suppressing them, and to declare 
plainly who is and ought to be deemed a banknJpt, whkh 
it does in a very full manner; for it enacts, if any mer
chant or other person using or exercising the trade of mer
chandise, by way of bargaining, exchange, re-change, bar
try, chevj~ance, or otherwise, in gross or by retail; or 
seeking his trade of living by buying and I>tlIling, and 
being a subject born, or denizen; if any person of that 
descriptIOn depart the realm, or begin.to keep his house, 
or otherwise to absent hImself, or take sanctuary, or s11!fer 
himself wilImgly to be arrested for any debt or other thing 
not due for any just Gause or good conSIderation; or suffer 
himself to be outlawed, or yield himself to prison, or depart 
from his dwelling-house, to the intent to defraud or hinder 
any of his cleditors, being a subject born, of hi& just debt 
or duty, 1>hall be taken for a bankrupt. 

And for the management of such a pt'l'&on's affairs for the 
benefit of his credItors, there is p0wer given to the lord 
chancellor, upon complaint in writing, to appoint, by com
misf>ion, such wise and honest discreet persons as to him 
shall seem good, who are to take order and direction with 
the body .of the bankrupt, and also with his money, goods, 
debtS, and chattels; amI such lands, tenements, and here-
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ditaments which he had when he became bankrupt; i\ his 
own rIght, or jointly with his WIfe or cbildt'en, to his own 
use; or with any other person, for sulilh interest as he may 
lawfully depart withal. And by deed indented and in
rolled in one of. the queen's courts of record, to sell or 
otherwise to order for the payment of his debts; that is, 
to every credttor a rateable portion according to his debt. ' 
And tbe commissioners are, upon the bankrupt's request, 

,toP make a true declaration of the manner in which they 
have bestowed his effects, sect. 4. 

If complaint is made to the cOnlmi&sioners by any party 
grieved. that the effects of the bankt uJlt are 111 the posses
sion of anyone, or that any perbon is indebted to the 
bankrupt they may send for, by such process, ways, and 
means as they in their discretions shall think convenient, 
und examine them, upon oath or otherw ise, concerning the 
same, sect. 5. And If they do not (lis close, upon t,heir exa
mination, the whole truth, or deny to swear, they shall forfet 
double the value of the thing so secreted, to be leVIed by the 
commissioners, of the lands, goods, and chattels, in sllch 
manner as was before appointed for ~he prinCIpal qffemte1, 
as the bankrupt is calJed, to be distnbuted for the payment 
of the bankrupt's debts, sect. 6. And if any person frau
dulently, or by collusion, claim, demand, recover, pOS'iess, 
or detain any debts, duties, goods, chattels, lands, or tene
ments, by writing, trust, or otherwise,' other than such as 
he c,. prove to be due, by right and conscience, all just 
consideration before the commissioners, he shall forfeit 
double the value of the thing in question, sect. 7. to be 
employed as the before-mentioned forfeiture. If these 
forfettures -amount to -more than enough to pay the bank
rupt's debts, the overplui is to go half to the queen and 
half to the poor, sect. 8. 

If the bankrupt withdraws himself from his usual place 
of·abode, the oommissioners, upon complamt, may award 
five proclamations to be ~ade in the queen's name, on fu'~
market-d~lS' near the bankrupt's house, ~ommanding him 

~OL. v. D 
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to return and YIeld himself to the commissioners at a time 
and place appointed in the proclamation; and If he dis
obeys, he is to be adjudged out of the queen's protectIOn, 
and every person who shall help t~ secrete him is -to be 
imprisoned and fined as the chancellor (upon the inform
ation of the commissioners) shall think meet, sect. 9. 

If the credltor& are not fully satisfied, they may have 
their remedy for the residue of their debts as If this act had 
not been made, I>ect. 10. And all future effects of tlY> 
bankrupt, whether lands or goods, are to be appointed and 
sold by the commis&ioners for the satisfaction of his cre
ditors, sect. ] 1. This act not to extend to any assurance 
of land made bonafide by the bankrupt, before the bank
ruptcy, not to the u~e of the bankrupt or his heirs: and 
where the parties to ~ hose use it is maJe are not consent
ing to the fraudulent purpose of the bankrupt to deceive 
his creditors, sect. 12. 

This was the manner in which a bar'krupt W!lS dealt 
with; ,,:llO was all through conr-idered as an oiff'nder, was 
stript of his property, both present an.d to come, and, after 
all, still left to the mercy of IllS unsatisfied creditors, witb
o~t the least means of being likely io pay them. . 

The two statutes concerning fraudulent conveyances 
come next under consideration. Several actg had been 
formerly made on this subject (stat. 50 Ed. 3. c.6. 3 Hen. 7. 
c. 4.), but none of them had gone so far as the two 
following to restram these feigned gifts. The first is 
made in favour of C) pdltors; the other in favour of pur· 
chasers. By stat. 1 3 EI. c. 5. it is complained, that gift! 
and conveyances are made of lands and goods, with intehl 
to hinder or defraud cl'editol'b and others of their lawfu 
demands; for prevention of which it is enacted, that ever: 
feoffment, gift, grant, alienation, bargain and conveyance 0 

lands, tenements, hereditaments, goods, and chattels, or c 
any of them; or of any lease, rent, common, or other proo 
or charge out of the same lands or goods, by writing 0 

otberwise; and eve'rY bond, suit, judgment, and executio 
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for any intent or purpose before tleclared, ~hall be deenll'tl 
(only as against that person, hIS heir~, successors, executors, 
admiuistt"atol"s and assigns, whose actions, sUIts, debts, 
accounts, damages, penaltie~, forfeiture&, heriots, mort~ 
manes and reliefs, might be in anywise hindered, delayed, 
or defrauded by such fraudulent practices,) void and of no 
effect. And all parties to such fraudulent conveyance, 
knowing it to be such, who ~hall put in use, avow, maintain, 
~ustify, or defend it, as made bona.pdf, and upon good con
sideratio,n; or shall assIgn the land., or tIling &0 cOlweyetl, 
shall forfeit one year's value of the lands, and the whole 
value of the goods and chattels conveyed; and Hi: much 
money as is contained in such feigned bond, half to the 
queen and half to the party gl'leved, to bc J'l'covercd III any 
court of record, sect. 3. This act is 1I0t to extf'nd to nny 
estate or mterest, made bona .fide, and upon conslderatlOll, 
to any person not knowing at the time of such fraud or 
collusIOn. 

To avoid the hke fraudulent conveyances when made to 
deceive purchasers, it is enacted by stat. 27 El. c.4. that 
every conveyance, grant, charge, le8"e, estate, lIlcumbrancc, 
and hmitation of llses, out of any lands, tenement", or other 
heredltament~ whatsoever, for the mtent to defrauu 5.uch 
persons, bodies polItic or corporate, as shull purcha~e III 

fee-simple, fee-tail, for life, or years, the same lands, or uny 
rent, profit, or commodity out of them, ~hall be deemed 
void, as again&t such purchast-rs and all persons daunmg 
und~rthem. This is confined only to real propel i!J; and 
there .... ls the samE' penalty on partIes to such practices 
who are privy to the fraud, and on those who defend the 
conveyance, as wa" inflIcted by the last statute (13 El. c.5.), 
in the very words of thAt act; and a like clause in favour 
of those who have taken any estate bona fide, and upon 
good consideration, sect. 4., only there is no mention of 
tlie requisite added in the former act, that they should not 
know of the intended fraud. No lawful mortgage made 
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to ~eturn and yield himself to the com,missioners at a time 
and place Rppointed in the proclamation; and if he di&
obeys, he is to be adjudged out of the queen's protection, 
and every person who shall help to secrete him is to be 
imprisoned and fined as the chancellor (upon the inform
ation of the commissioners) shall think meet, sect. 9. 

If the creditors are not fully satisfied, they may have 
their remedy for the residue of their debts as If this act had 
not been made, - sect. 10. And all future effects of tlY> .. 
bankrupt, whether lands or goods, are to be appointed and 
sold by the commissioners for title satisfaction of his cre
ditOl'S, sect. ] 1. This act not to extend to any assurance 
of land made bonafide by the bankrupt, before the hank
ruptcy, not to the use of the bankfl1p~ or his heirs: nnd 
where the parties to whose use it is made are not consent
ing to the fraudulent purpose of the uaukrupt to deceive 
his creditors, sect. 12. 

This was the manner in which a bankrupt was dealt 
with; W!lD wa~ all through consIdered as an offender, was 
stript of his property, both present an.d to come, and,....aftel' 
till, still left to the mercy of his umatlsfied creditors, wit!1-
o~t the least means of being likely to pay them. . 

The two statutes concerning fraudulent conveyances 
come nf'xt under conf>lderation. Several act~ had been 
formerly made on this subject (stat. 50 Ed. 3. c.6. 3 Hen. 7. 
c. 4.), but none of them had gone so far as the two 
following to restrain these feigned gift<>. The fVst is 
made in favour of credztors; the other in favour of pur
chasers. By stat. 13 EI. c. 5. it l~ complained, that gifts 
and conveyances are made of lands and goods, with intent 
to hinder or defraud creditors and others of their lawful 
demands; for prevention of which it is enacted, that every 
feoffment, gift, grant, alienation, bargain and conveyance of 
lands, tenements, hereditaments, goods, and chattels, or of 
any of them; or of any lease, rent, common, or other profit 
or charge out of the same lands or goods, by writing or 
otherwise; and every bond, suit, judgment, and execution . 
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for any intent or purpose before declared, i>hall be deemed 
(only as against that person, hl~ heir!>, succeSl>OI'S, execu'tors, 
admll1istrators and assigns, whose acttOns, ~Il\tf" debts, 
account." damages, penalties, forfeitures, he riots, mort
manes and reliefs, might be in anywise hindered, delayed, 
or defrauded by such fraudulent practices,) voiJ and of no 
effect. And all parties to such fraudulent convt'yance, 
knowing it to be such, who .,hall put 111 use, avow, maintmn, 
Justlfy, or defend it, as made boniijide, and upon good con
sideratiQn; or shall aSSIgn the land.., or thing bO conveyed, 
shall forfeit one year's value of the lands, and the wholt> 
value of the goods and chattels conveyed; and as much 
money as is contained in such felgned bond, half to the 
queen and half to the party grieved, to be recovered ill any 
court of record, sect.3. This act IS not to extend to any 
estate or interest, made bona .fide, and upon cOIlsldel ntioll, 
to any person not knowing at the time of such fraud 01 

collusion. 
To avoid the hke fraudulent conveyances when made to 

deceive Jiurchasers, it is enacted by ~tat. 27 El. c.4. that 
every conveyance, grant, charge, lease, estate, lIlcumbl'lll1(e, 
and limitatioli of usps, out of any lands, tenement~, 01 other 
hereditament!> whatsoever, for the Hltent to defraud "uch 
persons, bodies pohtic or corporate, as shall purchase in 
fee-simple, fee-tail, for life, or years, the same lands, or Ilny 
rent, profit, or commodity out of them, !>hall be deemed 
void, as against such purchasers and all persons clmmmg 
und~-r-them. This is confined only to 1 eal pI Opel Iy; and 
tiler; is the same penalty on partIes to such practices 
who are privy to the fraud, and on those who defend the 
conveyance, as was mfhcted by the last statute (13 EI. c. 5.), 
in the very words of that act; and a like clause in favour 
of those who have taken IHjY estate bona }ide, and upon 
good consideration, sect. 4., only there is no mention of 
t6e requisite .:tdded ill tht" former act, that they should not 
know of the intendtd fraud. No lawful mortgage made 
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bonafide, upon good consIderation, is to be impeached by 
this act, sect. 6. 

It is enacted, that where a perscn has made a convey
ance, wlth a clause of revocation at his will or plea"ure, and 
shall afterwards conyey or charge the same land" (the first 
conveyance not being rcvoked), such former conveyance, as 
against the said vendees or granteeE, shall be vOld, sect.5. 
It is also provided, in order to uake such tranf>actionlo 
notorious, that statutes merchant and staple shall, within,. 
six months, be entered in the office of the clel k of the re- ' 
cognizances establu,hed by stat. 23 HCll.8. c.6. Statute" 
not so entered are to be void again!'.t aU such as shall pur
chase for good comideration the lands which were liable to 
them. 

If fraudulent conveyances desel"Vcd the notice of parlia
ment, so dld those feigned recoveries which were suffered 
by persons not having an mheritance in preJudIce of those 
who stood m remamder or reversion. We have seen that, 
by stat. 32 Hen. 8. c. 31., a recovery had by r.,;sent of par
tles against the tenant for life was to be held \-oid; but an 
opinion had prevailed concerning that statute which had 
opened a way for evading it. It was held, that if tenant 
for life made a lease for years, and the lessee for years had 
made a feoffment in fee, and the feoffee had suffered a com
mon recovery 1lI which the tenant for life was vouched, this 
was out of the purview of the statute, because the tenant 
was not seised for hfe, but had only a right, and because he 
in remainder had only Po nght, for all was dlvested by the 
feoffment. It was Judged necessar)' to prevent such co
venous. recoveries effectually, and to extend the restriction 
to those who had even something mote than an estate for 
Efe. It was therefore enacted by stat. 14 EI. c.8., that all 
recoveries had or prosecuted by agreement of the parti(;S 
against tenants by the curtesy, tenants in tad after possi
bility of i"sue extinct, or for term of life or lives, or of 
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or that had right or title to any such particular cstate, shall 
bc utterly void as again!.t th05e intitled in reversion or 
remalll(l~r; though a recovery had by these particular 
tenants with assent of him in reversion or remainder, so as 
such assent appear of record, shall be notwithstanding good. 

The deciSion in the time of Queen Mary, that an entail 
in use might be barred by recovery, did not so thoroughly 
close that question as not to leave a pretence of argument 
against it; and we accordingly find It argued, amongst 
other points, very strenuously by Plowden, in Mansrl's 
case, in the early part of thiS reign, that a recovery could 
not bind an estate tail of a use. The decision in this cause 
is not known (Plowd. Mamel's ca!>c), but it seems to have 
been taken for established. law, all through thi" reign, that 
a use might be barred th~ same as an estate in po~ses~ion. 

In the course of thl!> long reign many points arose UpOR 

the nature and. effect of a common recovery, which had now 
grown to be the usual method. of conveyance where the 
grantor was seised in tail, and was applied In other in
stances where some contingent claim or latent title was to he 
harred. Thus, when a tenant in tail was married, a re
covery was as neccssary to bar th~"Wlfe of her dower as t() 

bar the issue; and in such cases th\; \\ rit used to be brought 
against the hushand and wife jointly, or they welC vouched 
jointly. A recovery of the former kind was suffered, and 
the wife surviving the hmband, it was long argued, that 
because the Wife was named jointenant and vouched as 
such, and as she survived, the recompence <;hould be 
construed to go to her; it was therefore concluded that 
the issue were not barred. But it was determined, that 
the Wife should be understood to have been named only 
to bar her of her dower: which, therefore, should be 
barred by the recovery as wel: u!> the e&tate tail. Ea~e v. 
Snow, 20 El. Plowd. 514 . 

• In the twenty-third year of the queen, two very important 
cases were determined on the nature of a recovery. The 
one was Capel'", and the other Shelley's case. The former 
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"as tlms: a tenant in tail in rt!mainder had granted a rent 
charge issuing out of the land entailed; afterwards the 
tenant in tail in posse&sion suffered a recovery, and died 
without issue; and the grantor being the next remainder
man. the grantee dlstrained for the rent, and it was retoolved 
by all the judges, that the recoverer, and those \\ ho came 
in under their e&tate, &hould not be subject to the charge 
of him m remainder; and this decli>ion they grounded on 
three rea&ons: 1st, because a lease or lent granted by him 
in possession bemg good Bud lawful, it was impos!.ible that 
a sImilar charge made by the remainder should stand with 
it simul et semel,. 2dly, becam.B it is a cOlldition tacitly 
annexed to aU such grants by remainder-men, that they 
are not to take effect tIl! the remamder comes into pO'ises
sion; 3dly, because the grantee \)f the rent charge could 
not fah,ify the recovery in the present case. 1 Hep. 61. 

Sltell:y's case was a cause that long engaged the attention 
of lawyer~. The principal point turned upon the execution 
of a recovery, and thIS involved other cOllside' atwm which 
110 not exactly relate to the present inqUIry; but on this, so; 
on former occa<'IODS, we shall not tlunk OurSclVf;S so rigidly 
bound to method, but that we may make the institutIOnal 
and systematic submit to the historical; and, tllerefore, 
consJ(lenng this case as a very important fact, we shall 
mention it at large, notwithstanding some parts of It may 
not contnbute to illustrate the nature of recoveries. The 
circumstances of this c:J.!.e were as follow~: Edward Shelly 
bad i'lslle an elder son, and a younger named Rzc:-hm a, the 
eldest dIed leaving a daughter, his \\'ife cnceint with ~~ son 
named afterwards Henry. Edward, belIlg tenant in tail, 
covenanted to suffer a recovery to the use of himself for 
life, remainner to certain persons for twenty-four year'>, 
remainder to the heirs male of the body of the said Edward, 
and of the heirs male of the bodies of such heirs male, with 
remainder over. Edward died between five and six o'clock 
in Ule morning of the first day of the term; the same day the 
recovery pas~ed, and immediately after judgment an Itaberes 
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facias seisinam was awarded, and ten days after the recovery 
was executed, and two months after the wife of the eldest 
son was delivered of Henry. The land was in lease for years 
at the time of the recovery. Rz'chard the uncle entered, 
and Henry entered upon him. And the question was, 
whether this entry of Henry upon his uncle \\3S lawful; 
and thi& depended on the point, whether Richard was in by 
descent or purchase. The busmess of Ricltard wa~ to 

,.argue that he was in by purchase, and of Henry that 
Rzcltard was in by de!>cent. 

To make way for Rzchard to claIm by purchase under 
the new settlement, it was nece5sary for him to show that 
the recovery had been completed Sf) as to bar the first 
entaIl. They therefore argued, that execution mIght be 
sued against the issue in taIl; because the judgment being 
against the tenant, and for the tenant to have in value agltinst 
the vouchee, the right of the estate taIl, shall be bound by the 
judgment, and not by the e'CecutIOn; but as the land was in 
lease, they held the recoverers had not the reversion pre
sently by the judgment before executIOn: and, then, 3dly, to 
show Richard was in by purchase, they contended that what 
vest& originally in the hell', and was never in the ancestor, 
vests in the heir by purchase, and the use in que~tIon 
vested originally in Rzellw d, and was never in Edward; 
therefore they concluded RZc/lard took it by purchase. To 
prove the minor propo&ition, they !.aJd no use could be 
raised before the recovelY executed, for the use (trlse!. out 
of the estate of the recoverers; and not belllg executed m 
the life of Edward, no use could al'lse during hib hfe, and 
it was impossible he should be in by descent; for no use, 
right, title, or any other thing touching the uses descended 
to him, but only a thing intended, and they &aid It was 
like the case in 9 Hen. 7. (9 lIen. 7: 25. a.) wllere a con
dition descends to a daughter, and she enters for the con
dition broken; and the son, born afterward!:>, !.hall never 
enter on her there, although she is in by descent, yet be
cause she was the first in whom It vested, the posthumous 
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son shall not dt:vest it. And further they contended, that 
notwithstanding the recovery had been executed in the 
life of Edward, yet ought Richard to take by purchase as 
kezr male o/the body 0/ Edward Shelley, for the subsequent 
words, and 0/ the heu smale 0/ their bodies, being WOl ds of 
limitation, have nothing to attach upon, and so can have 
no sense or meanmg, unless the first ate construed to be 
words of pUl'cha~e (1 Rep.93, 94, 95.) 

The conclusions founded on theit' three points were com· 
bated by the counsel for I-Iewy, whose title was to be sup
ported by rnaintaming the direct contrary. First, therefore, 
they laid it down for law, that exe('ution could. not be sued 
against the issue; and, therefore, the issuc, not being barred, 
Henry was mtltled uwler the fil·st entail. Ab it was agreed, 
on the other side, that the judgment only against the tenant 
did not bmd the issue, but the jndgmeut to recover in va
lue, they argued from thiS conceSSIOn, that the i&sue were not 
barred, t'Or they could not have ally recompence in this case; 
becau&e execution could not be i>ued agam~t themselve~, 
and they were not entitled to recompence III value, till eye
cution was sued againi>t them. Now execut]{)n could net 
be sued against them, because, ab they claimed by a title 
paramount to recovery, they could not be bound by it; 
though he would, if executIOn was sued in the hfe of the 
tenant, because then he would be intitlf'd to execution over. 
And they said It was the same in a fine: if the issue were 
remitted before all the proclamations passed, they were not 
barred, notwlth:;tandlllg the very express words of btat. 
32 Hen. 8. Several cases were quoted to prove, that upon 
a feigned recovery against the father, execution couH not 
be bued against the issue in tali. 

Ai> to the second point, they said, if it was necessary 
execution should be had in the hfe of Edward, that it was 
executed by the Judgment of law; for, as the recovers can
not, they !'laid, sue execution against the lessee for years, 
they shall be adjudged by law in execution p~esently; and 
this wall the dlilerence between lands in possesllioll of the 
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tenant at the time, and those in lease for years. They con
cluded, therefore, that if the judgment was thus executed by 
operation of law, then the estate tail to the heirs male of 
his body was in Ed'tkJard Shelley, and consequently the entry 
of HelZ1"!J was lawful. 

But admitting the two first points to be against Henry; yet, 
they contended, that supposmg executiOn mIght be sued 
against the issue, and the recovery was not executed 1Il 

the Jife of Edward, the. entry of Henry was lawful, WlllCh 
was the third and great point in the cause; and for tillS they 
had six reasons, which were shortly these: 1st, When It Le
came impossIble, by th~ act of God, that execution l>houJJ be 
sued again.>t Edward, no person who otherWise would 1I:1\e 
received a benefit shall be prejudiced thereby. 2dly, Then 
they laid It down a~ a rule, that wklere the hen' takes any thing 
that mIght have vested in the ance~to\, the hell' should 1)(' m 
by descent, and here the use mIght have vested III EdwaH/ ; 
and as Richaru, in that case, would have taken the use in 
the course and nature of descent, he should take It in the 
same course now. And they said, III answer to what had 
bo:'f'n alleged, that though this was neIther a right, title, 
or use, but only a pO<;~lbll!ty of a me, )et if on perform
ance of a condItion It might have vested in the ancestor, it 
should rest in the son by descent; and they dpllled the 
case, 9 Hen.7. should be under'>tood, as stated: fO!' If tilt 
daughter had paId ~ny slim of money, perhaps the Jaw 
would allow her to detall1 thc land, upon the prinCIple, that 
qui sentit onus, sentzre debet et commodwll, yet, If the conditIon 
was performed by the feoffee, the law was clearly otherwi:.e, 
namely, that the son might enter. 

Further, Sdly, they said, the execution of the use should 
relate back to the recovery, and the mdenture of covenant, 
which was the fons et orzgo of the t.ettlement, or, as they 
called it, the mother, whICh conceived the use; nnd as It I') 

;U one transaction, tte law will regard the origmal act. If 
the jndentUTC:' is to have this mfiuence, in pomt of tIme, so 
might It, in point of dIrection and limitation of the e&tate; 
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anll they diret.t that, after th~ death of Edward, the heirs 
male of his body should have the laud, and these words 
give it by way of limitation of estate, and not by way of 
purchase; so that Rzchard must take by desumt. 

4thly, In addition to thi'i, they said, it should be con
:;.idered that this was a use, and uses had always been go
vewed by the intention of the parties; and they &aill, it 
appeared from many CIrcumstances, that Edward meant the. 
son of hIS elde"t son should be benefited; andf amongst.. 
other!>, the general term, heir male, would not have been used 
if it had been designed to go to the uncle. They thought, 
upon the face of tills deed, the eldes~ son's son would have 
had the subpQ'na at ('olllmon law, and from thence they con
cluded he should be intlth>d to the exeCU\lon of the use; and 
to this may be added, that the stat. 27 Hen. 8. speaks oftrusts 
and confidences; so that although no ul>e arm,e in the life of 
Edward, yet there wa3 a trust and confidence expressed in hIS 
life; and when theu~e was once raised, it ought to vest accord
lllg to the tru"t and confidence declared in the indentures. 

5thly, If the ,\estmg of the use was not ~o depend on 
the indenture" aud recovery, but on the suing of execution, 
it would make the whole settlement depend on tlJ.e will, first 
of the receverorl>, who wele intended only as ll'struments, 
and, 111 the next place, upon the sherIff aud his officerl>, who 
might hasten or retard the execution of the writ as they 
plpa~ed, which would lend to mfimte absurdities, which the 
law would never endure. 

6th, and lastly, It was argued, that the uncle could not 
take by purcha!>e as hezl' male if the bod!) if Edward, be
cause a daughter of the eldest son was alive, and heir ge
neral; and though he might take as heir male by descent 
to the exclUSIon of her, per fO} mam doni, yet he could not 
take by purcha"e, and thIS dj"tinction they supported by an 
opinIon m 9 Hen. 6. (9 Hen.6. 24.) of a remainder to heir" 
female of the body of T. S., and T. S. had a son and a 
daughter: and by another in 37 Hen. 8. (Bro. done. 42.) 
of a remainder of gavelkind-lands to the fight heir" of T. S. 
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And when the other side contended this was helped by the 
slatnte de doms, they said, that act made no estate!! tail, which 
were not before fees conditional; and if a remainder had 
been limited in this way, before the statute, the uncle could 
not take in the life of the daughter of the eldest son. 

In answer to what had been alleged on the other side, 
that hezrs male if the body if the hm s male must make the 
first hezrs nlMle a purchaser, or they would have no semc 01 

-.effect, they laid down this old rule of law, that where an an
cestor, by any gift or conveyance, takes an estate of free
hold, and in the same gift 01' wnveyance an estate is hmited, 
either mediately or immediately to his heirs in fee or 1Il 

tail, then llf'1rS are words of limitatIOn, and not WOlds of 
pm'chase; and thIS they supported by the Pr07;Ogt if iJevl'l
lry's case (40 Ed 3. 9.), and other cases so far back as the 
leigll of Edward the Third. Therefore, in thiS ca~e, as 
EdWn1 d took an estate of freehold, the hezrs male mu~t take 
by descent, and If th~y were con~trued words of purchase, 
then all the heh s male of E{/wal£l, if not also heirs male 
of Rzclwrd, would be excluded, which would be contrary 
to the express limitation of the deed. Their constructIon, 
therefore, of the wOlds wa<;, that the former include the 
latter, so that hezrs male if tlte bo{{y were only declaratory 
of the former, and do not at all restrain them. AmI fur
ther they saId, if Richard clu1 not tllke by descent, lIe ('ould 
not take at all; fiw where an estate i~ gIven to a man, and 
111 the <;ame deed there IS a limitatIOn to hiS heir!!, the lieU' 

takes by descent~ and not by purchase; aUlllf the fil~t pel
son does not take, the heirs cannot take at all; for which, 
among others, they founded themselves on 13, et v. Rlgdl:'lI; 
where the deVisee for Ffe dying in the life of the te~tator, 
the heir of the devi&ee was not allowed to take by 1)lll'chasc, 
and could not take by descent whut never was in Jill, ancc~
tor, therefore lIe took nothing. 
• This was the subslance of the at guments used 011 both 
slde~ in thiS famous cause, wluch was argued tluee l>evelnl 
days in the cOllr~ of King'" Bench; when the Queen, to 
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prevent furthl'f litigation, sent letters to the Lord Chancellor 
Bromley, requiring him to &ummon all the judges before 
him, to have their opinion upon the point& in questiQn. At 
the first argument, the Chancellor declarf'd hIS opmion uporr 
the dun] point in favour of Henry. After one or two morc:; 
meetings, the judges, with the dissent of a puisne judge of 
the ComJDon Pleas, delivered thtir opinion, that the entry 
of Henr,y was lawful. And when tillS opinwll wa~ de

livered in court by Sir Christopher W ray, and he wa5J' 
pressed by the counsel for Hemy for the reasons of the 
judgment; he <mid, that 011 the first point, the better and 
greater part of the judges held, that executIOn might be 
sued agaim,t the issue, became the right of the entail was 
bound by the Judgment. A., to the seeond, they agreed, 
that the reVerSIOl1 \\as not in the recovert;rs immediately by 
the judgment; and as to the third, they r.ll agreed, ex.cept 
one judge of the Coni. Pleas, that'the uncle was in, m course, 
and nature of a descent, though he should not have his 
age, nor be in wdHI, &c, and for this they gave four rea
sons: ht, became the original act, namely, the recovelY, 
out of which all the ul)es and estates had their e~sence, wa~' 
had m the hfetime of Edward, to which the executIon after 
had a retlOspect; 2dly, because the use and possession 
might have vested in Edwal d, if execution had been sued 
in hiS lifetime; 3dly, because neither the recoverel S by 
their enby, nor the sheriff by doing execution, could mak~ 
whom they plea~ed mherit; 4thly, because the uncle 
claimed the use by force of the recovery and 'inder'ture~, 
by words of limitation, and not by words of purchase, and 
there were the principal reasons of the judgment; and it 
was resolved by them all, that noLwi~lJstandillg the death of 
Edward, betwef'D five and six in the morning of the same 
day, yet the recovery was good. 
Toward~ the close of'-tliS 1 eign, a case, very much like this, 

was determined l\l a manner that tended to the con!>truction 
of thiS rule, extremely exact and defined. This was of a 
devi&e for life to A., and afterwards to the next heir male 
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of A., and to the heirs male of the bolly of such next heir 
Inulp, This was AI cll£'r's case. AmI there It was agret..>d 
by the whole court of common pleas, that A. took but an 
e&tate for life; for he llad an express estate for hfc devised 
to him, and the remainllcr is lirnitpd to the next hell' male 
in the smgular number. And they held the rpmmnder good. 
although A. cannot have an heir during hIS hfe, fo!" it is 
sufficient that the remull1der ve~ts eo Z1Istaniz that the par-

,J:lcular estate determines; and further (whICh was the prm
cipal point in thi& cau5e), It was held that the feoffment 
of A. de~troyed the remuinder to his right heil i>, because 
every contingent remainder ought to V(,1>t eIther dnrmg the 
particular e~tate, or eo znstantz that It determines; now 
here the estate for lIfe determined by a comlJl1011 III Jaw 
annexed to it, and there can be no heIr of A. during his 
hfe, therefore It IS wholly gone, (Archer's case, to El. 1 Rep, 
66.) whICh pomt had been agreed by Popizam and the other 
justices ill Chudleip,lt',,- case. (Ibul.) This ca&e, therefore, 
deserve& gI eat notICe, not only for what Coke calls the 
prinCIpal pomt, namely, the feoffment of tenant for life 
destroying the contingent remamder, but also for the above 
opinion on the limitation to the II£'ZI' in the !:.ingular num
ber. These repeated opmlOlls concerning the dlstmction of 
remainders by the feoffment of tenant for IIle, and to the 
devI"e whIch was introduced some years after, of glVlllg an 
e~.tate to certain trustees next to the tenant for lIfe; who, 
upon the forfeiture of hi~ estate by alienatIOn, became 
cfltitled to enter, and so preserved the contmgent lemain
ders that were afterwards to anse. This wa" particularly 
necessary in 'all marriage settlements, where the husband 
had only an estate for life, and a remainder bemg limited, 
as in the present case, to the !zen or eldest son, for in the 
latter case he might destroy tht. remainder before a child 
was born, and In the former he mIght bar it at auy time, 
for there is no such person as hezr durmg the life of the 
anLest6T. 

But where a man anJ hiS wife were seised m tail, With 
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remainder over, nnd a recovery, was had against the hus
band alone, it was re~ol ved 'tllat It should not bind the 
remainder; for between husband and wife there are no moie
ties, and the hU'lband had notpower to seyer the jointure, or 
dispose of any l)art of the land; so that the p,mope being 
brought a~st him alone, the reeompence could not for 
any pa1'\~ure to the estate-tail, or to the remainder; for 
to the whole e&tate it cannot enure, because the wife, who 
had a joint estate With him, was not party; and It cannot be 
good for a moiety, as there are no mOltlef> between husbllud 
and wife, and the remaInder depended upon the entire 
estate to the husband and wife, to which no recompence 
could enure on a recovery agaInst the hmband solely, 
(Owen v. j}Iorgan, 27 EI. 8 Hep. 5.) ; and this reasomn~ they 
thought conformaLle WJth the deciSIOn in Pullarum's case. 
However, III CUpplfdl!.·e'~ case, In the court of ward~, where 
a man and his wife were sel~ed to them an,l the heirs of the 
husband, and he alone was vouched in a cc.mmon recovery, 
that the remaInder was bound, notwlthsta'ldmg the wife, 
who had an estate, was not vouched; f(lr thf' husband came 
in in privity of the estate-tail, and the recovery in value gOl'~ 
to tho;,e in tall and in remainder. And they held, where 
A. was tenant in tall, remainder to B. III tatl, with divers 
remaInders over; and A. made a feoffment, and the feoffee 
suffered a recovery in whICh B. was vouched j here A. 
was not bound, but B. and all those next in remainder; f<JT, 
though by the feoffment all the remainders were discon
tinued, and converted to mere rights, yet in the case of a 
common recovery, which is a common assurance of land, he 
who come!. in as vouchee shall, in judgment of law, be zn 
in privity of the estate which he haJ, although the precedent 
e'Jtate, on which it depends, be deve&ted or discontinued. 
So here, though the estate of the wIfe be not recontinued, 
yet the husband, as "ouehet', shall, in judgment of law, be 
in of hIS e!>tate tall. (44 EJ. 3 Rep. 6.) 

The constructIOn of the statute!. of Henry the Eighth, 
and that of the present reign, upon recoveries, ocC"asioned 
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some altercation in our cOlJrts. In WIseman's case, a point 
arose upon stat. 34 & 35 flen.8. c.20. A peri>on cove
nanted to &taII(1 seised to several uses, with remamder in 
fee to the queen; and it was held that this remainder was 
barred by a recovery, notwIthstanding the, above act; for 
that only related to gifts made by the crn~ or by the 
procurement of the crown; so that, in the first.sase, the 
reversion, and m the latter, the remainder in tee, wR&limIted 
to the ClOwn. 27 El. 2 Rep. 15. Again, whele tenant for 
hfe bargained and sold the land, and the bargaInee sut:' 
fered a recovery, amI vuuched the tenant for life before 
stat. 14 EI. c.8., it was argued 1Il SIr 11: Pel/lam's case, 
that this was no forfeiture WItlIlll &t[1t. 32 Hell. 8. c.31., 
because the vouchee m tIllS case was not st'i",cli for lIfe, 
bllt came in only as vouchce; and it was further argued, 
that when the recovery was executed, the entry of him in 
remainder was tolled. nut the court of Exchequer re-
solved, that this recovery was a forfeiture of the e&tate, 
for as a recovery was naY< become a common assurance, it 
was the same as If a fine had been levied, or a feoffment 
made, and was equally to the disherIson of the heir. And, 
therefore, there was .1 difference between a recovery, with 
assent, and one without, though wlthuut title. It was also 
resolved, that the entry of him in remainder was c{mgea-
ble as well after execution as after judgment; for being a 
iorfeiture, the suing executIOn could not toll the entry. 
And the court said it would be mi~chlevous, If before stat. 
14 EJ. c.S. It should be lawful for the tenant for hfe, by 
suffering a l'e.covery, to toll the entry of him in reversion 
or remainder, and put them to a real action; and 111 proof 
of it bemg a forfeiture, they adduced many cases so £'1r 
back as the beginning of the reIgn of Edward the Third, 
some of which also proved thht the sUIng execution was 
not material. 32 El. l Rep. 15. 
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The effect of a feoffinent made by tenant in tail was Feoffment 
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which occasion went fully into the nature of estates tail 
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and reversions. Sir Thomas Hzaft being seised in tail of 
the gift ~of the (l"Own made a feoffment ill fee; whIch feoffee 
infeoffed the ancestor of Halszngham. Slr Thoma~ VI as at-. 
tainted of treason io the last reign, and 111 add Ilion to the 
operation of stat. 26 Hen. 8. c.lS. and 33 Hen. 8. c.20., 
the forfeiture of all hi~ estates were confinl)cd by "tatnte, 
wIth a saving of the rights of stn'l1gers; and a bill of m
truslOn bemg brought against TJ alsZ1l{;lw11Z, it became :\ 
great que<;tlOn what estatp and right Sl1 Thomas had after, 
the feoffment, and at the time of the treason committed; 
for if he had no nght or tltlt, the land could not come to 
the crown by forfeIture, for Wal~iuglzam':, right was saved 
by the express provision of the act. It was agrecd on 
both Sides that the rel'er~lOn was not del'ested out of tlle 
kmg by the feoffment, bltt that remained rs befOle. 

But, notwithstanding thi~ COl1('e~~lOn, 1t was contended 
by the defendant's counsel, that the feoffment III fee, with 
lIvery, was "uch an act as conveyed out of Sl1 Thomas his 
whole estate and intere&t, and nothing was :eft Ldllnd to 
he forfeIted. And if it was objected that the estate tail 
dJd not pass, and therefore must continue in Wzat, they 
"aid that dill not follow, for it might be, that neIther "\\-Tiatt 
nor the feoffee might have, but It might be III aLeyance of 
law; and Littleton was of opinion, that an estate-tail once 
made might be in abeyance; for, says he, if tenant in tail 
grants all his estate to another, the reversion in tad is not 
111 the tenant, nor can he have an action of waste, because 
he has not the reversion, sect. 650., and if he had i~ not 
in that ca~e, much less has he it in this, for he ga,e it 
to the feoffee and his heirs; but Littlpton says, the e"t.ate 
tail is in abeyance. And is like a grant for life, remainder 
to the right heirs of T. S. where the tail is in abeyance 
during the life of T. S. And they said the e"tate given to 
the feoffee being not in tail, and being fOl more than his 
life, must be a fee-simple; but then a fee, determinable on 
the estnte tail, or determinable by the entry of the issue, 
which they might make after the death of Wiatt. And if 
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the feoffee had one fee-simple and the king another, it was C HAP. 

no unr,ommon thmg for these to be two fees-simple. F'I'lr ~ 
before ~tat. 34· & 35 Hen. 8. if tenant in tail, the reversion ELIZAB. 

in the king, suffered a ] ecovery, tbe recovcrer had a fee-
simple, determinable on the e~tat~-tnil, and the king Ius 
ancient fee-simple, and many other instanLcs ""ere quoted 
whE're there might be two fees-simple of the same land. 

In :mswer to thi~, it was ~aid, that no otller estate~ 
passE'd by the feoffment than for the life of Wiatt, and here 
it is not <;0 material whnt wOld~ of limitation were ubed 
as what estate the law Will suffel to pass; and as it was 
confessed that no fee-simple wa~ devested out of the king, 
it follows almost of consequence that nonE' passed to the 
feolfee, fol' none can give (hat which they h.::t\c not, and 
there was no fee-~imple III Trllltt, but only for IllS life, and 
the e~tate-lail coulll nol pab~ to the feoffee, because none 
could have that but who are comprE'henrled ill the intent 
of the donor; no)' could an e~tate Ic)]' the life of the feoffee, 
for that also would di~contll111C the le\'cI:-.ion in the kmg. 
If therefore neIther !1 fee nol' tad fol' life of the feoffee 
passed, if mu~t he fol' the life of "'?ail, for l>tlch a one he 
might make, and thE'11 by 1rzatl's death It ceases, and he 
became nn intrudel on the CI'O""Il. 

They detlled the case in LIltieton about abeyance to be 
law; for, as no other could pos~ibly have the e~tate-tail, 
to what purpose should it be III abeyance? For an estate 
i·, in abeyance only where it cannot vc~l immediately, but 
may afterward~, as a remainder to the heirs of T. S., who 
is alive. And what Littleton there says IS contradicted by 
other passage!> III his book, as where tenant III tail leases 
for years, and afterwards releases to the lessee and his 
heirs: here nothing passes but for the life of tenant in tail. 
The same where he grant~ for hIS own lIfe and releases. 
(Litt. 606. 612.) And though it was true, as. Littleton 
said, the tenant in tail shall not have waste, yet It was not 
because the graD tee has a greater estate than the tenant in 
tail, but because the estate of tenant in tail is dispunishable 
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of waste; and by the grant he had conveyed his privilege 
to do waste. So that the cast' in Littleton does not prove 
that the tail i" out of the tenant, or that the grantee has a 
greater estate than for the life of tenant In tall. 

As to the strebs that was laid on the word hczrs in the 
grant to the feoffee, they said thib dHI not make it an inhe
ntance If the grantor could not give one; but it gave 
descendible freehold during the life of Tf'tatt, and hci, s 
was ollly inserted to prevent occupancy; for it lliJ not 
amount to a fce SImple deternunnhle, a" he called it, that 
j" deterllllllablc on T. S. dylllg wlthout ibsue, for such an 
estate depcnding only on the f:lilure of an e"tate of mhe
ritance they admitted to be a tee-bimple, but yet a fee
simple determinable. Awl they inferred, from a case in 
lS Ed. 3., that .litel' tIll':> feofiillent, revcr"ion of thc tail 
remamed in lVw't. 

But however the law was as to the tenant in tail him
self, and though he "hould not be permitted to say againbt 
hi-; own feofiinent that the cbtate-tUlI contUlued in him; 
) et they ('ontendeu the crm.1l lllay say that the estate-tali 
contmucd III JVwtt. And if the feoffment could not discon
tinue the re.ersion, no more "houid it deve"t the crown 
of any advantage it nught have from the estate-LuI contt
nUJIIg: so that it bhall cOlltinue for the benefit or'the kmg. 
And for SUpp01t of this they quoted 21 Ass. 15. and 
40 As". 36. 

Plowden, who was one of the counsel on this occasion 
for the crown, made tIllb bst point a dlstinct con~ideratioll ; 
namely, whether the entail ~hould be said to be e~ tinct, 
and the Cl'Own bhouid have the land P) way of revester 
or of fOl'feltm e, and he cOl1tendt:d she should have by re
Vei>tel ; for, cOllbidering stat. 26 Hen. 8. c. 13., how bhall 
land be forfeIted to the king and hIS heIrs, where he hud 
the fee-bimple before? fot, thlb would make two fees-bimple 
iu the same person. And he contended that the king 
should hold it as in his ancIent fee-simple, discharged 
of the entail, and all leal)es and incumbrances made by 
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the tenant: and this was decided in Austin's case, in the 
last reign, upon a lease made by the same Sh Thomas 
TVtatt. 

The court of exchequer took a whole year to determine 
this matter; and in the 15th of the (fueen, Saundl7 s, the 
chief baron, informed the counsel, that after frl::qt1cnt COII

ferences with his brethren, they" ere unanimous that judg
ment should be given for the crown. He "aid, in the 
~lame of the whole conrt, that they held the enlmi to re
main in Wzatt, notwith~tandmg the feoffiuent; as none 
could ha\'e the entail, but VI h0 Wde withll1 the intent of the 
donor. They all held the difference put by Littleton not 
to be law; for when tenant in tall grallt~ all hi~ estate, ancI 
when he makes a lease fOi hi~ own life, it I~ the l>amc thing; 
[m' the le~see has it for the lIfe of the tenant, out of whom 
the entail never pas~e~, And there is no ancient book that 
warrants the idea of the tail being in abeyance; nor is 
there any more reason why it should, than where he makes 
a lease for hi~ own life, and afterward~ relea~es all lIl~ 

fight: and thi., beems proved by the worth of the Vlrit of 
l.formcdoll in dis(,Plldrr, namely, that the I ight de~cended from 

the feoffer (that IS, the tenant in tflil mfeoffing) by the form 
of the gift; and If it de~cended from him, it nlu~t be 21l 

lum at th,e ueath. And by Tlrbon0J\ cu!>e, 48 Ed. 3., tlll::: 
rever<;ioner may avow upon the tenant Ill, notwithst<tIldlllg 
his feoffment. And they agreed that 18 Ed. 3., the '21 Ass., 
and 40 Ass. before-mentioned, proved the reversion ill the 
crown not to be touched by the teoffmellt. They lleld the 
estate-tail extinct in the fee."imple VI 11lch W[li, III the 
crown; and ,to thi& purpose they approved the case of 
Austin. So they gave judgment for the queen. 

Bnt in the 17th year, the same questIOn was brought be
fore the court of common pleas in all actIOn of tre~pnss, and 
they determined it the other way. (N. Bend!. 260. pI. 272.) 
This encouraged SIr Thomas WaIsingham, in 20 ElIz, to 
bring a writ of error in the exchequer chamber, where the 
whole matter was argued again, and much the same topics 
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were urged on both sid(;:~, and enlarged upon. And in the 
21st the former judgment was affirnfoo. A flaw had been 
discovered in th~ I ceord, which operuted in favour of the 
queen; and when the chancellor wa~ pressed by Plowden 
to inform them of the ground upon which they affirmed 
the judgment, the chancellOl and the lord trcasurer de
clined it; saying, they knew the cal1~e, rt wa, not neceb~ary 
to declare it. The rcporter ~celllet1 to have discovered that 
they all agreed that the flaw was fatal; Lut that they were nif.. 
unanimolls upon the point or law. So that after all, upon 
this question, there i!> only ti,e judgment of the court of 
exchequer againl>t that of the common plea5. 

To render fines and recovcl'ie~, on ',vhich so much 
landed propcrty wa, now settled, of :lS grcat crcdit and 
authority 11<; possible, It Mi~ prOVided by st.1t. 23 E1. c.S., 
for thell' due illl'olment, in the fl)UOWlllg manner: First, of 
fines; every wlit of covenant, and othel' wril on which a 
fine I>ha1l be levied, the return thclcof, the writ of dedimus 
potestatem, iliadI' fi)r the ackno\\ lellglllg the fiL'e, with the 
return thcreof, the concOl d, note, and foot of {vel y fine, 
the proclamations made thereon, and the kmg''l silver: 
next, as to recoverIes; evel y 01 igmal writ of ent! y, or other 
writ whereupon any common recovery 'lh:111 he suffered, 
the writ of summOll5 ad ~mll anhzandulIl, wIth lh~ i'eturns 
thereof, evel'y warrant of attorney, a" well of the dcmandant 
"md tcnant as vouchee, then extant OJ' remaming, may, upon 
reque<;t or electlOll of any person, be inrolled in rolls of 
parchment; and such inrollment is to be of the same force 
in law, to all intents and purposes, for so much of them a5 
shall be inrolled, as the same being extant and remaining 
ought to be. 

To make these inrollments of further security it is 
also provided, that no fines, proclamations upon fines or 
common recoverIes, shall be reversed for false or wcongnte 
Latin, rasure, interlining, mis-entering of any warrant of 
attorney, or of any proclamation, mis-returning, or not 
returning of the sheriff, or other want of form in words and 
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not in substance. Persons taking the acknowledgment of C HAP. 
S!. XXXIII. a fine or warrant of attorney of a tenant or vouchee lor \" _ J 

suffering a recovery, shull, with the certificate of the concord EL1~B. 
and warIant, ccrti(y the day and year when the same were 
acknowledged; nol' is tht; clerk to receive the certificate any 
otherwise, under pain of st. 

To carry this act mto execution, it is also enacted, that 
there !>hall be an office called the Office qf lUI ollllu'nf of 

"writ~ for fines alHl recoverIes, undel' the care and charge 
of the pni~ne judge,> of the common pleas. As to fines, It 

is furthel directed, that the chiroglaphcl' shall l11al,e out for 
every county a table, containing the fines p!1~~ed ill every 
one term, to be hung up all the term, ne>..t afler the 
.ngrossmg, in some open place in the CI,m11l01l pleas; and 
o.haU deliver to every ~hcl Iff, befill'c the aSbIZei>, !1 copy of 
fines levied fOi Ius county, to fix, every day during the 
assisps, in some open place in COlli I, under penalty to the 
chilOgrapher unll bherifl~ whocver omitb hi~ part, of 5l. 

The conbtiuction uf the latc .,tatutes of nnes, 4. lIen. 7. Statute of 

I fincs. and 32 Hcn.8., wa<; nol "eUled lll\ aflel long dcbatc am 
some dIfference of opinion among' the judges. It was much 
agit.1tpd in the beginning of tim. reign, whether, if the five 
years had commenced, 1.1II11 upon the death of the ancestor 
the right uc~cended to nn infant, the mf,mt <,llOulrl be bound, 
or should have another five years after he camc of Rge. 
Thi, was the point ill the grcat Call&e of Siowell v. LOid 
Zouclt, in the fourth yem of the queen. The ancestor of 
Lord Zouch being (ll!.sei<;or of Stowell, the gmndfuther of 
the «emandant levied a fine with proclamations. The dis
seisee died three years after, but wlthm the five years, 
leaving the demandant his heu· within age, who came of 
full age after the five years expired, and within a year 
afterwards entered to avoid the nne, and then brought the 
prt'sent writ of entry. It wa" long argued III the common 
pleas whether the entry was ~oou. The chief Justice Dyer 
and 1Veston were of opwion It was not; fVal~h and Brown 
held that .it was. On account of this dUference of opinion, 

1, 3 
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they adjourned the matter into the exchequer chamber for 
further argument; an,I here the juuges differed. For it 
was held by rIm]h1 (who had been coun:.el for Stowell, 
and upon the deulh of Brown was made ,1 judge) by Walsh, 
and by Saunders clllef baron, that the law was with St()".J)ell; 
all the other!> held the contrary, and to them IValsle also 
came over, havllIg changed Ius opinion after the argument; 
so that judgment was given with the tli""ent only of l-Imper 
and SllUlldCl s, that the five years, when once commellced, 
5hould 1 Ull on ,,0 a" to bar an infant. 

To comprehcnd what wa" "md in support of the two 
opmiom, thc art must be cOIlSldeled a:. divided into four 
part'!; the body, the exception, the first saving, and the 
bt'cond saving; so that they made five points to diSCUSS. 
ht, Whether Stowell "hould ue uound by the purview, 
or whether he "hould be out of It by I'eason of the excep
tion. 2ndly, If he was, whether he ha" availHl lUUlself 
of the time plcscribed by the purview. Sdly, If hc wa~ 
bound by the body, and not withm the exceptIOn, whether 
he should be aided by the fir"t saving. Hhly, If l.ot, whe
ther he shall be aIded by the second saving. The fifth point 
was the eqUIty of the act. 

Those who argued for the demandant fought through 
every branch of the act, maintamlllg that Stowell WRE not 
bound, or if bound, was aided by the exception or savings; 
and the substance of what they said seems to have been this. 
They fil st considel ed the effect and operation of a fine at 
common law, and before the statutes. They admitted the 
great power that was ascribed to it by our old law; but yet 
there was always R tenderness for former right.!., and the 
time of a year and a day was liU:lited within which persons 
who had a right might put in their claim; and it was not 
till that indnlgence had been neglected, that R person was 
barred. But those who were expected to make this claim 
were persoll'> of full age, who had sufficient discretion to 
pur'me and vindicate their rights. Infants were not pre
duded e, en after the year and day bad expired; and this is 
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plainly intimated, first by the stat. de donis, which says, that 
it shall not be necessary for the revenioner to put in his 
claim, although of jidl age; secondly, by stat. de modo le
t'andlfines, willch says, ajine bars all persons belllg of jilll 
age. AmI If infants are not bound to clmm wnhm n year, 
tI.eyare bound to no time at all, not to year and day after 
they come of age. And B,own therefore said, If Ii dIsseisor 
leVIed a fine, and the (hsseisee, bemg of full age, (lie«l 
\\'Ithin the year without claim, and the right descended Oil 

IllS hell' within age (wInch W.1S precl~ely the ca~e here), he 
was not bound by the time h.tvlflg first attached In IllS 

fitther. For the hame rem,on wll'ch ex<.:!mptcd 111\11, being 
a\J infant, from maklflg ctum \\ Ithm thp- year and day, If he 
lJad lIght at the tIlne of the filJl', exemprs bim, bemg an 
infullt, now the rIght de'>Ccnded withll1 the year and day; 
for the father, "ho died before the tune ",a~ elapsed, cou1cl 

not be said to IJaye surcea~ed oUling the year and day, and 
the mfant was bound to no time, being withm the same 
ren<;on of law as whele he had nght at time of the fine. 
The same where there was tenant fol' life, wIlh I eversion to 
un infant, and the tenant alIened, and a fine wa" levied, and 
tenant dlPd Within the year, the mfant wa" at large. Thus 
the law stood before the ~t!1t. of non-claim, 34 Ed. 3., after 
which the law authorised a claim at any tinlP. 

The stat. 4, Hen. 7., they sUld, was to r~medy the mibchief 
introduced by the statute of non-claim, and to ref>tore the 
credit of fines, by oblIgtng parties to make their claim as 
at common law Within a hmited time; but that time was 
enlarged from one year and a day to five yem·s. They, 
therefore, conSidered much of the above reasonIng to be 
still applicable to all entries to defeat fines: and as to the 
sr.at. 4 Hen. 7., they maintained that Stowell was out of the 
letter, or at least out of the "ense of the letter of every 
branch of it; and if he was within the letter of any branch, 
he was at large by some other branch, and so not bound. 

Now, as to the first point, they said, that by the body 
of the act privies and strangers were to be bound, e.lCcJlt 

E 4 

C HAP. 
XXXIII. 
~ 
ELIZA". 



56 

C H,A P. 
XXXIII. 
~ 
ELIZAB. 

Hlb'TORY OF THE 

infants, &c. AllJ. how does the present case stand? Why 
Stowell, the granufatl~r, was a f>trallger to the fine, and so 
was bound; but Stowell, the heir, was B .,tranger, but he 
was within age, and '>0, by the exception, not bound; being 
excepted, he is the same as if the act hall not been made, 
unless the saving hail followed to qualify the exception, and 
that obliges him to claim wIthin five years. And because 
it was said, on the other ,>ide, that the persons intended by 
the exception were thoi>e who had right &t the time of .the 
fine, whIch Stowell had 11ot, and ~o ii> not WIthin it; and in 
proof of this they alleged the first saHng clau~e, whIch 
!>pea!"s of per'>om HAVING ri/!,iil, \"hich, they saul, must 
mean at the time of the fine. In answer to tl)i~ It was said, 
that the nct was general, ami wa:> meant to bar as well those 
who had allY plctcnckd lIght, a::, tbose who had a real right, 
for the object was to obtain peace and f)lllet, and the 5tatute 
would be a'> useful a plea 111 bar to one m. the other; and 
the clause they allege 15 gelJelal, /trlVt/;c'l. 112,/11, that i~, at the 
tllne of entry, and 110t at 'the time of the linc; an, I It was 
more matenal to um tho~e who had right at the time of the 
smt (when It was to be tried) thal1 at the time of the fine, 
fur that might aftcrwm us pal>'> away. therefore they ~md there 
was nothill~ III the excl'ption, nor in this alleged clause, nor 
the following, that bhowed the persoI15 excepted were such 
as had rIght at the time oftlie fine. Stowell, therefore, was 
within the exception; and further, if he I~ not WIthin the ex~ 
ception, he ii> not Within the purView; for it \\ auld have been 
idle to except any but those \\ho would be bound by the pur
vie\\; so that the argument was retorled upon tllO"e who ad
duced it: and qUaC1WqUe Via data, Stowell IS flot bonnd, and 
ha'J time to enter wItlnl1 five years aaer hiS f..11I age. But au
mlttmg lum to becomprii>ed withm the exception, theYbaLd he 
had complied WIth that clUU5e which bmds persons excepted 
to make their t>ntry within five years, by entering' within five 
years after he came offul! age, and that was the second point. 

Admitting the demandant to be bound by the body of 
the act, and not to be WIthin the exception, then they con-



ENGLISH LAW. 

tended he was aided by the first saving. and this was the 
tlurd pomt in the cause. Now they said the saving was to 
Stowell the grandfather and his Izezrs, which includes the 
demandant, but then it IS on condition of pursuing his 
lemedy withm five years. And here they said the statute 
ll1u!>t be construed by the usage of the common law, and 
that <ltd not requi, e infant" to pursue their Jemand!>, for 
all actions by infants would he fruitless, as the parol might 
demur, and the ltke; therefore, though the right of Stowell 
I" saved under the word 1{(,1I I, Jet when the act r.ays, so 
that tllCl; pUi sue, &c., it mllst mean r.uch heirr. as are of 
full age and able to sue. AmI 't[l[utes, they said, had al
\\ ays been com trued witb ~lIch re~er\'t'; for stat. "Vest. 2. 
c.25., which !>ay~, that a d,,,sei,,m' in assize, who vouches 
a record alJd t~uls, "hall be impl'I'>oned, hal> been construed 
not to extend to an infant; and agam, notwithstanding the 
general WOI d., of ~lat. \V cst. ',!. c. II. auditors canllot com
Intt an lIlfant to the next gaol, and so uudet' stat. \Vest. 
e.G. an inf.lnt who ravl"h('~ the klOg\ ward canllot be im
prisoned. In these amI other btutlltes, thongb an infant 
IS wItllln the letter, he has always been construed to be 
"ithout the meauing, became of hib want of discretion. 

And, in thi" case, they "md thif> conbtruction ought to 
be made, foJ' 111 preservation of It light, ,1, fight favoUled by 
the old hw, wlllch, as has been already shown, would nf)t 
suffer infimts to be ban cd by a fine; amI as this statute 
wa" in SUppOl t of the common law, It ought to be construed 
in the saUie way. And they thought this con"truction 
woulll he well warranted if there had been nothing else in 
the act to favour it. 

But this constl'Uction appear" to be pointed out by other 
parts of the act; fOl' il' the act in the exception protects 
those who had a present right, and were under the dis
ability of infancy, does not the same .intent hold place with 
iebpect to rights, wluch are not bound until five years are 
passed, come to such disabled persons within the five 
year,,? There is the same rt-ason to allow it at the end a" 
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at the commencement of the five years. And he baid, by 
the becond saving future rIghts were protected, so that they 
or their lmrs take thet. aclwn next qftel that they, &c. which 
is the same as saying, next after that he or hib heirs are 
of full age. So they took this second baving as a construc
tion of the filst, and argued that if in a future right the 
heir was to have five years after he was of full age, afor
lIOn, ~towell should have it to support a present rIght. 

Further, they baiel, as to the fOUl th point, if Stowell was 
uound by the body of the act, and is not withilJ the excep
tlOn, nOl' the :/irbt saving, he was yet within the second. 
1·'or the light came to Stowell by descent, It jil st descended 
to lurn after tlze fiue, and It dei>cendeu ~y callse 01 matter 
had 01' done before tlze .fine, for the dls5ei~in was before the 
fine, by meallS of wluch the posse,,~ion went OD€. way, and 
the right remained in another, so that every word of the 
dause i~ satisfied. And though the right was in the 
grandfather, yet Stowell wa'> the first to whom it deso::ended, 
and then it descended in another way than It was in the 
grandfather, and so may be considered as another lJerson 
than the heir of the grandfather who was of full 3~e, ffIld 
therefore he IS within the words, so they contended he was 
within the second savll1g. But, if Stowell was withm the 
body of the act, amI not compnseu lt1 the exceptIOn, nor 
the 6rst or second saving, they then resorted to the fifth 
point, and mamtained that he should be aided by the equity 
of the act. 

The justices who argued on the other side were Carey 
(who had been counsel for the tenant, and was made a 
judge of the king's bench upon the death of Corbet), South
cote, Weston, Whzddon, and the two chief justices, ])ger and 
Catltne; Bnd they began by Impressing that great con
si.J.el'ation respecting fines, namely, that they were designed 
for quiet and security of property, and that great mischief 
bad been introduced by the statute of non-claim, which 
annihilated this prmcipal effect of a fine. By this reason
ing they seemed to intimate that the governing idea in the 
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makmg of stat. 4, Hen. 7., and in the constl'UcUon of it, 
should be the silencing of claims, and the barring dormant 
rights. And they were all of opinion, that, UpOll weighing 
the statute, Stowell seemed to be entltled to no benefit of 
his nonage, but that he sllould be concluded by the pur
"iew of the act, and was not let at Iargp. by any of the ether 
branches. 

They said that the purView was as full and as ~troIlg a:" 
words could be; it declares that It shall be ajinal end, and 
conclude }JJ'lvzes as "Well as stlGllgers,. and it could not be 
said to be final if others were to ~et up clalllls agamst the 
conu!>ce, and the intention WUb not so much to preserve 
old rights as to extingUish them. And eatlzne said, aU 
infants were bound wluch were not Within the exception, 
lor If he levied a fine with proclamatIOns he couILl not have 
a Wflt of error, became he is not ,uthlll the exceptlOn, for 
those excepted are Infants, not parties to the fine; but he 
heing przvy is bound by the purview, but some of the judges 
thought this case within the exception. They all con
tended that the exception included such infants as had 
right at the time of the fine, and no others; and here the 
purview hein~ against thobe who have right, it would be 
Idle to except infants who had none. And as to what had 
been said, that the purview aud exception be construed 
as well against those who had no right as those who had. 
they said, that right or no right was of no consequence, 
for th{, fine might. be pleaded equally against both; but the 
matter was, claim of the right or non-claim within the five 
years, and that would be the issue; and in every action 
brought s right is dsimed, and by such a plea the right 
would be confessed and avoided; therefore, if no well 
~unded right, it would be still admitted to be such by the 
pleadings. Therefore, it is not proper to say that the act 
is made against those who claimed nl.l right. The purview, 

·they loaid, most certainly extended only to those who 
claimed a right, or had title or right in possession, 
reversion, or remainder to the thing comprised in the 
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C HAP. fine at the time it was levied, (lr afterwards, upon cause 
XXXIII. 
"- J arising before; and the exception of infants meam such as 

• 
ELIZAB. had l'Ight at the time of the fine, wInch Stowell is not, for 

his grandfather then had It, and the purview takes effect 
against him. And havl1lg rzglzt, &c. in the latter clause, 
they said, meant at the time of the fine. So they clearly 
held Stowell not within the exception. 

As to the fir~t say mg, they sai.l, it wns general, aud 
accompanied with a condition which ought, in rea!>on, to be 
taken as generally as the sa~ing. The saving is to all jJl:1-

sons and Lhezl' hell s, &c. so tit at they: &c.; wInch word they 
menns the persoll who had right, and lw, heirs, which 
means generally every hell', whether wlthm 01' of full age: 
again, so that thr.l;' &c., namely, he and hi~ hem" whether 
Within age or not, PUlSU(' the I emedy thele offered. And 
if the cOluhtion was construed as confined to helr~ of full 
age, It would be lame, becfll1!>e It woukl IlO~ be as full as 
the saving; and if they meant It "hould extend only to the 
beir of full age, there would have been some pr.)Viblon that 
should bmd him to pm sue IllS remedy when he came of 
age, as was done with regal d to those who hud prl'<;ent 
right at the time of ~he fine, or a futme light. But they 
certamly meant that infants should be mcludetl. And when 
it is conSIdered that the great object was to attain peace and 
security In e~tates, it was no unusual poliCY tbat a rare 
case, like the nonage of an infant, :,hollid not be f.uffered to 
impede a de!>ign willch extended for the benefit of the 
whole kingdom. For if every iufant wa!> to have five years 
de novo, the deloy and misclJief might be infinite; ror SLfYWell 
might (lie before the five years elupse<l, und leave an beir 
Within age, and he another, and !>o on Wl' It centUl'Y to 
come, which would lead to innumerable inconveniences 
and difficulties in all matters of title, and such uncertainty 
in the t1'1al of them; and this was not consonant to the in
clination which had lately been shown by parliament, as. 
appeared by the stat. 32 Hen. 8. for the limitation of suits, 
and the amendments made therein by stat. 1 Mar. c.5. So 



ENGLISH LAW. 

they all concluded, that the five years attached in the 
grandfather ought to be pursued by his infant heir the 
sam", as they should have been by himself, for they can 
admit of no intermission, but rull')t continually pass on. 
IJ..ljcr denied the case CIlloted by Brown of a fine levied 
before the statnte of non-claim, fOl" he said the infant 
heir should be bound inasmuch as his ance!>tor was of full 
age. 

As he was not aided hy the first saving, so they held him 
not aided by the <;eeond, and for these reasons. This 
clause wa" to otlta persons, wilIch, they !>aid, must be un
derstood to exclude tho<;e comprised in the exception and 
first !>aving, that is, to those who had not a prc'ient right at 
the time of the fine, and to their !Jclrs. Now the grand
father IS wltllln the first saving, but he hnd 1I0t performed 
the eomhtion of it, namely, to pursue hi!> right; and Sto".J)pll 
being hIS Itelr, IS as the bame pcrsoll wIth him, as to the 
right, and so he i~ also Wltlllll it. So that Slowell bemg in 
the first !>avmg, is excluded frolll the second by the term 
"others." Again, it was said by IJ..yrl', that he wa" excluded 
from the c;ecol1l1 saving by the word "jilst;" wInch word, 
ht! thought, put into the '>tatute for some great purpose, tor 
stat. 1 Hlc.s. c.7. had all the words of the purview and 
body of this act, except the WOld "jilst," which was, there
fore, not added fOl' nothilig ; and thiS word "IlOuld be 
joined to each of the words accrue, I'cmam, dcscrnd, or come. 
So that to take advantage of tlus clause the foundatlon of 
his title ought to be before the fine, and ought jll st to 
come after the proclamations; as, for an example, among 
many other&, If a mortgagee is disseised, and a fine IS levied 
by the dlsseu,ol', and five years pass, and tllen the mort
gagor tenders the money, ht: !>halI, by this second saving, 
have five years after the tender; and so, many cases were 
put where land might remain, descend, or come after the 
fine, upon cause arising before. But here, though the right 
first descended after the fine, yet this was not upon Ilny 
matter or cause before the fine, for the disseisin was not 

61 

CH A P. 
XXXIII. 
'-v-' 

ELiZAB. 



eH AP. 
XXXIII. 
'-.-' 
ELIZAI'. 

HISTORY OF THE 

the matter that cau~ed hi.m to have the right, for he would 
have had it without the disseisin by descent. But the 
makers of the act intended some special matter, which should 
be the efficient cause of Stowell having the right, and such 
a right as wal> not in any before it was in him, which is not 
the case here; the right having been first in the grand
father and de~cended to him, and was saved to him and his 
heirs by the first ~<lVing; and If it should be baid, that it 
was also saved to the heir by the second saving, because it 
descendrd to hIm, then one of the saving3 would be super
fluous. Therefore they all agreed Sto'a.lell not within it; 
and they likeWise held he should not be aidpll by equity. 

These were the reasons given by those who argued by 
Lord 'ZO?lclt; and they h,J(} the effect of inclucing TValslz to 
alter his opinion; so that judgment ""as given with the 
assent of all but the Chief Baron Saunders and Harpel, 
who, It n11l~l bc remel1,bcrecl, had been previollsly prepos
sessed by ut:mg cOlm~e1 (w StO'iult: and It i~ satd that Cot
bet, upon v. ho~e death Carc!) had been made a judge. had 
written dn argument all the <,tlme "ide. So that this judg
ment c:;ecrn., to be settled by very great allthonty, as well 
as upon great deltberation. h had taken lip the minds of 
lawyers for some time; we llre told each jllllge took ::t whole 
day to deliver his [lr~ument, and the cause dependefl from 
~.' Eliz. to 11 Eliz., when judgment was given in the Com
mon Pleas. (Plowd. 355. to 375.) 

A record of 11 fine stated one of the proclamations to be 
made on a Sunday; and as the pl'Oclamations m this term 
could, on that acconnt, bc only three, it was readily !lgreed, 
that 'iuch finc had not the bmding force given by stat. 
4 Hen. '7. But it was argued, thut the line was wholly 
void; for the party having the choice of levying his fine at 
common law, had chosen to pursue the statute, and not 
adhering to it, the whole was void. But all the justices 
held, that the !.tatute did not ordain a new form of a fine; 
but a fine remains in substance as it was before the act; 
and it binds before the proclamations, and the proclama-
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tiolls are a new entry, and a separate record from the nne; 
and error in them is no error in the .fine; accordingly, 
judgment was given in the King's Bench, for reversing the 
proclamations, and that the fine should stand in force. 
(4 & 5 Ehz. Ftsh v. Bro/cet, Plowd.265.) 

The object here !>eems to have been to annul the fine, 
and to aVOid the discontilluance, accOlding to the 0pullon 
of Plowden and other.,; for the plOclamations might have 

.. been avoided by plea merely; and it had been so adjudged 
two years before, on demurrer III [lllother action relatmg to 
the bame entail, amI the same partie" (Ilml. 266. Dyer. 182. 
55.) as appear~ both from Plrlwden and Dyer. 

The nature and eff'ect of the proclnmations on a fine 
occa'ilOned uew deb~tes on tlus antIent beCUrIty. Many 
doubts amse OIl thi~ subject. One ~a!>, where a remainder
man in tail granted a lea~e 011 fine sur grallt et l'cndre, and 
all the proclamations pa~setl after his death, and then the 
tenant for life of the pl'ccedlllg e~tate (hed; tlus was the 
case of Smztll v. Stapleton. and it wa~ held, after some ar
gument, that the fine \Va~ not avoided by the descent of the 
remainder, notwitll!>tall(lmg the proclamatIOns pa;,sed after 
the rel1laindel'-man';, death. (Plowd.430.) 

A fine with proclamatIOn", by force of &tnt. 4 Hen 7. 
and 32 Hen. 8. WitS construed to be a complete bar to the 
issue, whatevel" became of the estate conveyed by the finp. 
or whatever claim might be made by the heir; for after 
the p!"Oclamations passed, the heIr Voa., e"topped to claim 
any thing. ThiS appear'> f!"Om se\ el al detcrmmalJolls in 
this reign, but pal tlcularly from the fiml0us cases of Lord 
'Zouch, and those of A,c!/C1' and of Pwslowe. In Archer'/> 
case, 10 20 Elit., the grandfather and his wife were seised 
in special tail. The gmndf.lther died, alld the father diS
seised the grandmother, and levied a fine with proclama
tIOns; the grandmother died, the futher died, and it was held, 
that the son was barred, notwithstapdmg the father at the 
time of the fine leVied bad only a possibility to the estate tail, 
during the hfe of the grandmother, for the judges expounded 
~tat. 32 Hen. 8 .• , intailed to the person levying, or to any of 
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his ancestors," so as that the fine shC'uld bar the right de
s.cending afterwarns; both as to hlmself and rllOse who 
were heirs in tail to him. (9 Rep. 90.) Again, in Pm'slowe's 
case, in 24 E1., where the proclamations passed pending a 
writ of formedon, it was held by the whole court, that the 
fine with proclamations might be pleaded 111 bar; notwith
!.tanding a right of entail Jescended, and the right was pur
sued immediately by bringing tIw writ of formedon; for 
the fine wa~ the convey:mce, and the pl"Oclamations are but 
a short repetition of the fine, and to f.how that the fine is 
levied according to ~tat. 1. H(~n. 7. (3 llep.90.) 

In the case of L('nl 'Zulnh, ill 2[, EI. It \\a~ resolved by 
the ",hole court of common pleas, that the heir in tall was 
estopped to allege the "Pl~lIl nIHI continuance thereof in a 
stranger, at the time of the fine le'lde(l, or to aver quod 
parlcsjints mild hao."ci /lilt; and upon con~iJel'l.tlon it was 
further held, that even before !>tal. -1 lIen. 7, anel 32 Hen. 8. 

by the better op1l1i(,n of the book~, the I~sue ill tall were 
not at/nutted to ~ucll averments; :mcl tlJii> the,V thought ap
peared by <,tat. 27 Ed. I. c.l. dr jmzlms lcvatls. (3 Hep.88.) 

After these adJlHhcation~, some of thc~~ lUl'ics were I'e
consl(lered in the grC'at ca~e if.fines in 44 El. Tim was upon 
solemn au vice and argument before all ih~ judges. The 
case which gave occa~ion to this review ot former deter
mination<; wa~ tlus: .d. tenant for life with lemamder to B. 
in tail, the reversIOn to n. and In;,, hell s. B. ha~ i~~ue, and 
levies a fine, and dLe~ before all the proclamatlOn'l are 
passed, the is!:.Ue then being beyond sea; the proclam
ations are made, and afterwards the issue 10 tall returns, 
and make& claim on the land to the remainder III tail, and 
the judges, in con&idering this case, Chtlle to foul' resolu
tions. ht, They agreed, that the estate whieh passed by 
the fine, as to the e~tate tail, was not determined by the 
death of B. 2dly, That although a right of estate tail de
scended to the is!.ue, bepause the tenant died before all tbe 
proclamations passed, yet when they did pass, without claim 
made on the land, the right is barred by stat. 4 Hen. 7. and 
32 Hen. 8. And, 3dly, which was the pl'incipal point, it 
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was agreed by all the judges but th~, that in the present 
case, the issue being heir and privy could not by any cIa.Uv
he could mak~ save the right of the estate tail, which de-
scended to him, but after the proclamatIOns made the 
estate was barred by the said statutes; and for support of 
this resolution they rounded themselves chiefly on the above 
cases of Lord Zouch, Archer, and PursZIYWe. And their 4th 
resolution was, that the issue being privy, and out of all the 
savings of stat. 4 Hen. 7. is bound, although he was beyond 
sea, in the same manner as if he was within age, under 
coverture, non compos, or in prison; and in this opinion 
they all agreed. (3 Rep. 84.) 

The decisions in all the foregoing cases were calculated 
to give efficacy to a fine when levied, and to prevent it 
being invalidated by dormant claims, and the title conveyed 
it, being subjected to perpetual hazards. But this was only 
to secure those to whom a fine was ackno""ledged by per
sons having a good and lawful estate: and not to protect 
collu~ive practices, wl.ere the conusor had not such estate 
as he might lawfully pass by fine. The following was an 
Instance, where a fine was made use of in order to trick 
a lessor out of his inheritance: a tenant for years, and at 
will, and also by copy, demised all these several lands for 
life, and then levied a fine of these together ""ith other lands 
of which he was seised in fee in the same town; and after five 
years had passed he claimed the inheritance, as if the lessor 
""as barred by the fine and new claim. These were the 
circumstances in Fermor's casE', in 44 EI. This being a 
point of great importance, highly concerning the common 
convpyance and assurance of estates. The Lord Keeper 
referred the consideration of it to the Chief Justices Popham 
and Anderson, who thought it advisable to take the opinion 
of all the judges upon it; and after .two days' debate at 
Serjeant's Inn, it was held by all uf them, except two, that 
the fine was no bar; and for this opinion they gave four rea
sons: 1st, They said, because stat. 4 Hen. 7. ~ays that fines 
are for avoiding of strite; and covinous transactions 11kI' 
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this by lessees, to the prejucllct" of their lessors, would be 
~e cause of endless strife and debate. ~dly, Because it 
never could be intended by the makers of the act, that 
those who could not levy a tine should, by making a tor~ 
tious estate, be theleby enabled to do it. Sdly, Because 
all acts, as well judicial as others, and which of themselves 
are just and lawful; yet, when mixed with fraud and de
ceitr are, in Judgment of law, wnngful and illegal, and, 
therefore, a fine levied by covin shaH not bind. 4-thly, Be..! 
cause, by the demise for life, the lessee had so contrived it 
as to prevent the lessor of IllS remedy by entry or action, 
as he did not know of the dtmise, which did the wrong; 
and again, the le.,.,ee having lands of fee-simple in the same 
towD, the presumption mll~t be, that the fine related to 
them; and the les&ee still continued In possession and pay
ment of the rent. (3 Rep. 77.) 

The notion, that levying a fine was such on act as 
amounted to an extmguil>hment of a proviso in a deed, 
gave occasion to the gn·at debated point III Lord Cromwell's 
ca!>e, the circumstances of whIch were these. A., seised in 
fee of a manor, with an advowson appendant, conveyed i' 
by bargain and sale to Andl ews in fee. By the same deed, 
A. covenanted that the manor should be recovercn against 
him to the use of Andrews in fee, rendering 421. rent in fee; 
and it was further covenanted, that a fine should be levied 
of the manor to Andreus, and that And? e'Ws should rende," 
back the rent in fee, with provIso that Andrews should by 
deed give the advowson to A. during his life; and if it was 
not void III his life, then one turn to his executors. And 
It was further covenanted, that all other assurances to be 
made should be to the above use~. A recovery was suf
fered; and afterwards .A. and Andre'lt's levied a fine to 
one Perkins ill fee, }Vho rendered a rent 6f 421. to A. in 
tall, with remainder over to another in fee, and rendered 
the manor to Andn!J1;s in fee. All this was found in a spe
cial verdict; and further, that the fine was not levied 
on a new conr.ideration, but to the uses of the deed. 



ENGLISH LA \\T. 67 

Further, Aruirt'WS did not grant the advowson in his life C HAP. 

accordmg to the deed, nor dJd A. request him; but after XXXIII. 

AndrC'U.~~'s d",ath, and the advowson became vOId, A. en-~ 
tered for the condaion broken. And it was resolved by 
all the judges in the exchequer chamber, 1st, that this 
proviso was a condition; 2dly, that by the recovery Andrews 
had the land, and A. the rent by force of ::.tat. 27 Hen. 8. 

and that the fine levied by A. and Andrews to Pet kzn.s did 
not extinguish the condition; for it was declared III the 
deed, that all assurances should be to the u~es in the deed, 
among whieh the fine levied to Pelkzns is one; and the 
use and intent of the deed was, that the proviso should 
remain, and that the estate of Alldlf''Ws should be subject to 
It; and, therefore, the fine was so dm:Lwd by the general 
covenant, as to have a special operation, according to the 
intent of the parties; namely, that the conditIOn should be 
saved, but the right and title to the manor extlDguished. 
(2 Rep. 73.) And thIS constructlOIl was to take place, be-
cause fines and recoveries UI e common assurances, and 
always to be governed by the agreement and covenants of 
the parties; and therefore, ab well as in some other cases, 
the savmg neerl not be in the same record or fine, which 
entirely answered the objection, that land bemg conveyed 
by the fine, the saving which was in the covenant could 
not preserve the conditIOn; and thls was supported by the 
authorlty of many cases. Another reason was, because the 
bargain and sale, the recovery and the fine, though made, 
suffered, and levied at different times, constituted the same 
conveyance, agreement, and assurance. 

The next objection was, that the fine being on grant 
and rendre, imports a consideration in Itself, and therefore 
cannot be averred by parol to be to a use, though "it might 
by deed; and the finding of titl? jury was not material. And 
as Perkins had the land by fine, IllS estate ought not to be 
atl'ected by a deed made between A. and Andre'ct's, to which 
he wo.s not a pRl'ty. And to enforce this objection, many 
reasons wer~ urged, a" that the general covenant "hould 
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not direct the use of a fine levied upon a new consideration 
and agreement which this fine doe .. ; because he rendered 
the land to one and a rent to the other; because he was 
a &tranger; because the rent is in tail, and by the covenant 
it was to be in fee. But to all this it was answered and 
resolved, that where there was such a difference between a 
fine per grant and rendre and ~n agreement, it might be 
set right by parol; that Perkins had no power to limit a 
use, but was a mere instrument; that although the estate 
of the rent was altered, the jury had found there was no 
new agreement, but that the fine was to the use of the deed. 
Su that the fine was clearly held not to extinguish the con
dition, but to be to the use of the deed: and then, 4th, they 
all resolved, that by the death of Andrews the proviso or 
condition was broken, and therefore the entry lawful, 
(2 Rep. 73.) 

A fine might be so levied by tenant for life as to be no 
forfeiture of his estate; as in Breedon's case, where tenant 
for life with &everal remamders over in tail, and the tenant 
for life and the fir"t remainder-man join in levying a fine 
to one in fee, who renders back a rent-charge tu the tenant 
for life. The first remainder-man died WIthout issue; the 
second remainder-man entered, and the tenant for life dis
tramed and avowed for the rent: and it was rel'oOlved by 
all the court of Common Pleas, that the fine was no discon
tinuance either of the first or second remainder, because 
each of the parties to the fine gave that which he had a 
right to gIVe; that is, the tenant for life gave his estate, 
and he m remainder a fee-simple determinable on his 
estate-trul: and as the tenant for life gave what he had a 
right to give, the law will not constn.lc it a forfeiture. 
The rent, therefore, was held to remain after the death of 
the first remamder-man in tail. (40 EI. I Rep. 76.) 

That branch of the stat. 27 Hen. B. which related to join
tures began also now to be better understood. We have seen, 
that in many cases where a jointure was not made according 
to some or other of the descriptions in the ac~ it had been 
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attempted to recover dower, as if it was not barred; hut the C HAP. 

justices had laid it down for a rule, that any joint estate of ~!.XIIIi 
freehold (except a fee-simple) to be held after the coverture ELl~AII. 
was sufficient to satisfY the statute, vld. ant. The court 
went now still further: a fatherf'\lpon the intended marriage 
of his son, made a feoffment to the use of the intended wife 
(naming her) for life. This was Asktof/'s case, in 6 Eliz. 
It was thought that this settlement, being made not by the 
husband, nor of his land, and before marriage, was not a 
bar, and therefore the widow brought a writ of dower; but 
the above objections were overruled. 6 El. Dyel', 228. 46. 
But, on a subsequent occasion, where Sir Morns Denms 
had covenanted to stand seised to the use of himself and his 
heirs till marriage, and after marriage to the u~e of himself 
and the said Elizabeth (to whom he was to be married), and 
on a writ of dower, it became a question whether this (with 
an averment that it was for a jointure) should be a bar, 
the justices were divided; for Catlme, Saunders, and Dye'" 
thought that it was an estate within the equity of the statute, 
and the third proviso, which speaks of a jointure pro terrmllO 
vitce, or otherwise. And Bro'J:ne and Whzddon were of a 
different opinion. 8 Eliz. Dyer, 248. 78. 

Thus stood the law on thiS &ubje('t when Ferm01 's case 
came before the court of common pleas in 14 Eli? The 
decision in this cause has since been looked up to as a 
leading authority, which is more to be attributed to the full 
manner in which it is treated by the reporter, than that any 
great accession was thereby acquired to the construction of 
the"statute. A feoffinent had there been made to the use of 
the feoffor for life, with remainder to his wife for life, and 
remainder over: upon a writ of dower, this matter was 
pleaded in bar; to which the widow replied, that the above 
estate made to her on conditIOn she should perform his 
wiJI, and she prayed the Judgment of the court whdher the 
tenant should be recei vad to aver that the e&tate was made 
for a jointure; and, upon demurrer, it was resolved, first, 
that a limitation in remainder to the wife wru. within the 
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intent of the statute, and that it Wtl<i not less 50 for being all 
condition; for it is still an estate for life, as required by the 
statute, and the condition to perform her husband's will 
though a consideration; yet it might very weH be averred 
to be for a jointure, a~ one~onsideration would stand with 
the other; and all this wa., adjudged by Dyer, Monson, and 
Man'Wood against Harper, as appears from Dyer, S 17.7. ; 
for Lord Coke speakr, as If the court was unanimous. 
These were the principal points decided in this case, being 
~uch upon which the cause rested; but the subject of join
tures was very fully considered, and some other points were 
resolved, as preparatory to found or iIlnstrute the principal 
points, in the course ot ~ hich the foregoing cases were re
considered, and the judgments tl)ele given were accounted 
for upon principle. 

They said, that the five e"tates mentioned in the act ar~ 
only put for example", and not to exclude any others which 
are within the meaning of the makers of the act, and an 
estate in rem ail, del' to the wife was as beneficial as one to 
her husband and her for life. All that wa" required was 
that the e~tate should be lImited in its creation to take effect 
immediately after the husband's death; which seems plainly 
pointed out by the examples given in the act; and no estate 
should be taken by the eqUIty of the act, which did not give 
the same benefit to the wife a~ all those do. And it was 
upon thi<; principle, they said, the cases of the Duchess '!f 
Somerset and Ashton before mentioned were determined. 
And upon the same principle they held, that a feoffrr.ent to 
the use of the feoffor for hfe, remainder to the use of B. for 
life, and afterwards to the use of the feoffor's wife fur life, 
for ajointure, it would not be within the statute, even thoagh 
B. died before the feoffor. And they defined a jointure to 
be a competent hvelihood of freehold for the wife, to take 
effect immediately aftN' the dead} of the husband, for the 
life of the wife, if she is not the cause of the determination 
or forfeiture of it. 

It was said by Lord Dyer, that the averment of the estate 
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being for 8 jointure, though against the express condition, 
was justified by the case of Btttels and Beaumont, 4 & 5 P. 
& M. Dyer. 146., which was not so strong a case a~ the 
present; for the averment is given by stat. 27 Hen. 8. by the 
words, "for the jOz'nture of the wife." And he denied the 
case in Brook, vzd. ant., where It IS saul to have been held, 
that a fee-simple was no jomture, which mIght perhaps be 
true under stat. 11 Hen. 7., but is ·certainly a good joiuturc 
according to the above uefimt.lOn, and clearly withm the 
equity of the act, and the words also; for the act says, all 
estate for life, or otke; wz'se, which surely takes 111 a fee-
simple. 

One of the points which branched out of thil> ca~e, and 
which the court resolved, was, that a Widow cannot \\aIVC a 
jointure granted bifore marriage; and they thought wa~ 
plainly implied by the proviso in the act, whIch allowed a 
Wife to refuse a jointure made after marnage. And it \Va:; 

said that land given zn Palt of a jOlUture, or part of dower, 
shall not be construed a bar, but shall be held tog('ther with 
the dower. 

After Lord Dyer had concurred in the judgment given 1lI 

IT ernon's case, and has so recorded it in hi~ own report. we 
are astonished to find, two yeal s after, that he declared him
self of a different opinion; for he says of 1Iim~elf, that he 
thought &n estate for hfe to a wife, after the death of a l,ut
band, could not be termed or construed a Jointure, for two 
('auses; first, she ought to take an estate jomtly with, her 
husband, according to the etymology of the word; secondly, 
stilt. Ric. 2. c.6. stat. 11 Hen. 7. c.20. stat. 27 Hen. 8. 
c.IO. make no mention of such estates, but invariably speak 
of a joint estate. But this opinion i .. accompanied with a 
qurere, 17 El. Dyer, 340. 50.; and the doctrine of Vernon's 
case seems to have contmued in full force . 
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. The opinion of the justices in the tlme of Ed"!. 6., that a Dev"es Ily 

devise by will is no Lar of dower, but a,benevolence, and will 

not a jointure, deserves &ome consideration. It was ad-
judged in 38 EI., in Leah v. Randall, in the court of ward~, 
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4 Rep. 4., that in a devise f(\r life to a wife, generally, it 
cannot be averred to he for a jointure. First, uecause a 
devise implies a consideration in itself, and therefore cannot 
be averred to be for any other use than is exprer;sed in the 
will, and shall be taken as a benevolence, according to the 
case above mentioned. Secondly, by the stat. 32 & 34 Hen. 8., 
the whole will ought to be in writing, therefore no averment 
can be received llgain~t the express written words. But 
they resolved, that a devise may be made for a jointure; for 
as an estate made before the marriage had been held, by 
former decisions, to be good Within the equity of the act, so 
shall a devise which is to take effect aftpr the dissolution of 
the marriage by death. And thi& is one of the cases where 
an act under the authority of 11 latter statute shall be taken 
within the equity of a formel'; for a devise was not lawful 
till stat. 32 Hen. 8., which was five years after the statute of 
uses andjointtn'es. Vernon's case, 4 Rep. 1. 

A devi!>e attended with the following circumstances, oc
casioned a judicial decision upon three very materiA] points. 
A man devised land to B. and his heirs; after that he pur
chased other lands, and then B, died; then the devi!lOr 
said to the helr of B. that he should be his heir, and should 
have all the lands which B. was to have had by the will, if 
he had survived. And it was debated, 1st, WhE'ther the 
newly-purchased lands did not pass by the will; 2dly, 
Whether by the death of B. m the lifetime of the devisor 
the heir took nothing; and, 3dly, Whether the verbal 
declaration of the devisor was not sufficient to give him 
the land. All the justices concurred in the negative of 
these propositions, except that Walsh differed from Utem 
in the principal one, which wal> the lIecond. This was 
the case of Brett v. Rigden in 10 Ehz., and as it was a de
termination of some importance (particularly the second 
point), the arguments on both bides are worth remembrance. 

It was argued in support of the first, that a will is.of no 
force or effect till the death of the testator, and, therefore, 
it ought to be construed as if spoken at the last instant of 
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the testator's life; and then the gift of all his lllluls must, 
to have its proper construction, be taken to mean all be 
had at tire time of his death. It was upon this idea, they 
said, that if a tenancy escheats after a devise of a manor, 
and before tile devisor's death, it passes by the will. Again, 
if a will of land w,as made by a feme sole, who afterwards 
married, but burvived her husband, and then died, this 
will would be good, because it was so at her death; and 
if it was considered from the date it ought to be counter
manded by the intermarriage. The words were so ge
neral, that it was plain the testator meant there should be 
no exception; and they said, if a man devised all hIS plate. 
and then bought more, and so died, the devisee should 
have all he died worth on account of the largeness of the 
words. 

On the other side, the justices said, the intent was the 
principle that was always to govern in the construction of 
wills; and herp when he' !Jlade his will, his intent was the 
devisee should have the land of whlcl1' he was then seised, 
and it could not be his intent to give what he had not; 
neither had he purchased the new land when he made the 
publicatiou; anel when the will was consu)Umated by his 
death, that consummation must be consonant to and in 
pursuance of the commencement, for to make the consum
mation differ from the intent at the commencement, they 
said, would be incongruous, and not like an act (If discre
tion, therefore the intent at the time of making and of 
publication should govern; and that the commencement 
of wills was to govern was proved by this, that if a feme 
covert devised land by custom, Rnd then her husband died, 
and then she died, the devise would be void. So of an 
infant who dies of full age. So if there was a grant of all 
lands held by T. s., and afterwards ilie grantor purchases 
new lands held by T. S., they would not pass; but they 
'admitted, in ilie prelient case, if iliere had been a new pub
lication of the will after .the purchase, it would have been 
sufficient. To all wbich it WElb added by the Lord IJ.yer, 
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that by s~t. 340 & 85 Hen.8. the devi&or must be sersed at 
the tzme 0/ the 'r£ill. 

In support of the second point, it was urged, that the 
testator, by devising to B. and his heirs, certainly meant 
the heir should take. And though he might mean that 
he should take me(liately by de!>cent, and not immediately, 
yet the effect being that he should have some estate, and 
the mode of estate being only the form, it would be strang~ 
to say because he cannot take it in the precise form, that 
therefore the substance and effect of the will &hould be 
disappointed by adjudging that he should take nothing. 
As in a devise to the wife of 7: S.; if T. S. dies, and she 
marries some one else, yet she shall take, because the 
effect was that !>he should have an estate, and it was ac
cidental whether she was at the time the WIfe of 1: S., or 
of any other. Again, a devise to A. B. dean of St. Paul's, 
and the chapter and their successors, though A. B. dies, 
yet the land shall vest in the new dean and c11apter. For 
the intent was that the chapter and their succe5~or .. hould 
be benefited, and A. B. was no particular cause of the 
gift; so here the intent was that the heirs of B. should have 
the land for ever, and he himself was only one of the 
causes of the gift. It was a rule that conditions should 
be performed according to their intent, and that would be 
sufficient in law, though the words were not exactly pur
sued, and a fortIOri should It be m wills. Thus, in 
21 Ric.~. land was devised for life, remainder to the 
church of St. Andrew, and when it was said that the 
church was not pfTsona capax, yet the devise was adjudged 
good to the parson, who, though not named) was compre
hended in it. 

But all the justices, except Walsh, argued that it was a 
principle in law, that in all gifts, whether by devise or 
otherwise, there must be II donee in esse capable to take the 
thing, when it ought to vest; and here, as the thing was not 
to vest till the death of the testatoy, B. was not then in esse. 
They said, the heirs were not named 10 take immediate1y, 
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but only to express the quantity of estafe which B. should C HAP. 

have, for he could not properly be made tenant in fee, ~ 
without naming his heirs. It was, therefo~e, in favour of ELtZAB. 

B. that the heirs were mentioned, in order to give B. that 
ample and complete estate whieh he might dispose of as he 
pleased. They said, that to argue that the heir I>hould 
take it, notwithstanding B. died in the life of the te<;tutor, 
naturally led to this, that if B. had died without hell', the 
lord should have it by escheat, and that the wite of B. should 
be endowed; which, and some other conclusiom, are too 
absurd to be sought wr, though they follow from the same 
reasoning. And in cases of chattel!., it might with the 
same reason be said, where a lease or goods are devised, 
and the devisee dies in 11)e'Me of the -testntor, 11)8t tlwy 
should vest in the executor of the devisee. Therefore, they 
said, such things as would follow by conclUSIOn If the 
estate had vested, are not good causes to make an estate 
vest in others than the precise person to whom they were 
limited. These were the reasons upon which the justices 
determined this point; but Walsh neither adopted the rea-
Rons or concurred in the judgment, and as hiS reasons are 
not given, we must ",uppose he concurred 111 some or all of 
those which we before gave as the nrgument of counsel on 
that side. 

The justices were unanimous upon the third point, as 
they first were upon the firl>t. ThiS opmion thus rested 
upon the stat. 32 & 34 Hen. 8., which requires every Will of 
land to be in writing; and, therefore, the verbal declar
ation made to the heir could not amount to any devll>e. 
Plowd.341. 

These were the resolutions, and this the state of opinions 
on this subject, when C'urbefs case came before the court of 
Commort Pleas in 42 El.; and there it was resolved by the 
~hole court, that a proviso to cease an estate tail, as If the 
tenant in tail were dead, was repugnant, impossible, and 
against law, for the death of tenant in tail was no cesser, 
but only his death without issue. Therefore, the pre~nt 



';6 

CHAP. 
XXXIIL 
l J 

&I~AB. 

HISTORV OF THE 

is like a limitatioo for an estate tail to cease, as if the tenant 
in tail had granted a rent charge, or made a lease, or done 
any other thing, which was, in truth, no_ cesser of the estate. 
The judges gave their opinions severally upon this case; 
the Lord Anderson relied upon the cases of Ger~ain 
v. Arscot, which being in case of a will was stronger than 
the present, as such instruments alw'tys receive a favourable 
construction; the other was Cholmley v. Humble, which was 
a use, like the present; and it was clearly held in that 
case, and so laid down in the present, that no limitation 
could be made of a use, since stat. '27 Hen. 8., which could 
not be made of a state in possession. Walmesley agreed, 
that an estate, or part of it, could not be determined as to 
one, and continued as to anotlier; but he said it might be 
defeated wholly by condItion, or limitation; and in this case 
as the donor wanted the estate tail to cease as to one, and 
be continued as to another, during the life of the tenant in 
tail, it was therefore repugnant, and equally void, with a 
feoffment in fee to the use of A. and his heirs every Mon
day; to the use of B. and his heirs every Tuesday, and so 
on; these being fractions of estates whIch the law will not 
allow. And though an act of parliament, or the common 
law, might make an estate cease as to one person and con
tinue as to another, yet no person should do it by his deed ; 
and he gave some instances of such estates at common law. 
Glan'01lle said, no such proviso as the present had been 
seen between the time of the stat. de doms and of uses, and, 
therefore, it should be concluded, that such estates were not 
allowable by law, though he quoted the settlements made 
by Justice Rzchil and Chief Justice Kirning, mentioned by 
Litlleton, and held, at that time, not to be lega1limitationi. 
1 Rep.S". 

It is remarkable, that in this case no notice whatever is 
taken of the decision in Plowden; and it is still more re
markable, that in the following year a similar proviso Being 
brought in question in the case of Mildway v. Mtldway in 
the same court, it was held by Walmesley and Warburton 
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(who had succeeded Glanville) to be good, against Ander$On 
and Kingsmill, who adhered to their former opinion. War
burton maintained that the proviso was not repugJl8nt, and 
argued, that the possessU>D given to the use by stat. 
27 Hen. 8., should cease without claim or entry, as the use 
itself might before the statute; so that hy the going aooui, 
&c. (which was an issuable matter), the estate c.eased. And 
as to the supposed repugnancy of the words, as if he 'Were 
naturall.y dead, and not otherwise, h~ said, these were only 
of abundance and surplusage; and the sentence must be 
construed, as it lawfully might, namely, that the estate tail 
should cease during his hfe, and should afterwards arise in 
his issue, which was neither repugnant nor inconvenient. 
In answer to Corbet's case, he said it was only a feigned 
case, and ought not to bind the conscience of any judge. 
As to Germam v. Arscot, he said, that was of a possession, 
and not of a use, as thiS is; and that Cholmleg v. HumbLe 
differed from thi .. , but he did not show how it differed. 
Walmesley agreed with 111m, that the use might cease with. 
out entry or claim; and further, that the condition was 
not repugnant, and confessed that he had given a doubtful 
opinion 10 Corbet's case; but now, upon better advice and 
deliberation, he was of opimon, that It was not repugnant, 
but that the estate tail might well cease duriIlg all the life 
of the tenant, and again revive in his issue. Anderson and 
Kmgsmill insisted wholly on the reasons in Corbet's case, 
and that uses were not to be compared to devises; and that 
uses could not cease in possession without claim or entry. 
Moore, 632. What afterwards became of this case does not 
appear. 

Such were the chances and such the fate of this 'Vexata 
questio, which was agitated and determined in both the 
King's Bench and Common Pleas, sometimes one way and 
'lometimes another. The idea upon which these limitations 
wue made and taken up by the courts, was that of per
petuities; the whole consideration of which was a struggle 
between the rules of law and public expediency. Those 
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who were fol' supportmg such provisoes, and perpetuati1¥!. 
the limitation of estates in the way they had been originally 
disposet\ founded on the dlstmction between gifts to a use 
and by will, and gifts in possessiQn by deed. It was, seem
ingly, admltted on all hands, that gifts at collunon law 
could not be limited under conditions like this i and when 
it is considered that uses, since the staJute, were mere 
estates in possession, it only remained to avail one's self of 
the great indulgence the law allowed tc> wills in order to 
effectuate the testator;s intention in the manner he had 
expressed it: and if we weIgh every inference that may be 
drawn 'from the foregoing decisions, we shall perhaps find, 
after all, that such proviso in '" Ills, at least, were not 
thought illegal, tor none of the above cases, except Germain 
v. Arscot, were upon a WIll, and there, it is true, the judg
ment was against the proviso: yet, there are these authori
ties the other way j there is the unanimous decision in 
&kolastica':> case, in Plowden j there is Sharrzngton v. Mmors 
upon the identically same proviso, determined many years 
afterwards by a dIfferent set of Judges, though wlth the 
dissent of Popham; so that both the King's Bench aud 
Common Pleas deCIded this question; and the decision in 
&holasttca's ca~e IS not observed upon or denied in any of 
the subsequent decisions that went the other way, so that it 
is probable many assented to the declaration of Dyer in 
that determination, that a man's will was as an act of par
liament for the ordering of his property. This may be 
urged to show, that whatever opimon might be entertai.ned 
about such a proviso in othel' cases, it was 110t thought so 
evidently Illegal in a wIll; and when to this is added the 
declaration of Walmesley in the last ca:;e, and the equal 
division of the judges, notwithstanding former decisions, we 
are quite at a loss to say what was the governing opinion 
at the close of this reign upon these provisoes, whether in 
8 deed or a will, This point, therefore, was left for further 
discussion in after times. 

A remainder of a term for years was another point in 
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the law of devises that had oreated much discussion: two 
cases of this sort happened nearly together in the 20th year 
of the queen, in which this matter, after some consideration, 
became to be better understood. These were Welsdcn v. 
Elkington, in the Common Plells j and Pal·amour v. Yard .. 
ley, in the King's Bench. 

In the former of these, the testator, having a term of 
sixty years, willed that his wife should have and occupy the 
land, for so many of the years as she should live j and after 
her decease, he bequeathed the residue of the years of the 
lease unexpired to his younger son j and he made his wife 
executrix. After his death the widow entered; and then 
the son dying, and the widow, after having sold the term, 
dying also, the administrator of the son claimed the re
mainder of the term. 

Upon the argument of this question, it was strongly en
deavoured to prove the devise over to be unsupported by 
law; but it was held by all the court, that the remainder 
was good. For they smd, that by circumlocution the lease 
was here given to the widow fOl· her life; that is, should 
have the whole of the lease if she lived so long: and if she 
died durmg tile lea~e, that the son should have it during the 
residue of the years. And It was the business of the court 
so to marshal the words as the construction may give 
effect to the intent. Then, suppose the son's estate had 
been expressed first, and then the wife's; as if It had been 
to the s~n from the death of the wife unto the end of the 
term, and then he had further devised the land to his wife 
for life: this form of words would have served both the 
wife and son, and would have been warranted by law. 
Now, they sa1d, the present devise was this in substance 
and words j and the court mll!>t adjudge which part of the 
sentence comes first. As if a devise was made In fee to B., 
and afterwards in the latter part of the will, a rent charge 
was given out of the land to D., here~ though the rent 
came last, and might seem repugnant, yet it was good; 
and it was the office of the court to marshal the- words and 
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C HAP. make the two sel1t~nces stand together. And it Wall said, 
~!~III: there was a similar case to the present in the King's 

Bench, meani.ng that of Paramour v. Yardley, which they 
stated, and the reader will see more at length presently. 

ELIZAB. 

And this indulgent construction of the words, they said, 
was dictated by the principle on which all wills were ex
pounded: to prove which, they cited many adjudged cases, 
which were then leading authorities, and some of which 
have been mentioned before. 

In answer to the objection, that the estate limited to the 
son was uncertain, because the wife might outlive the term, 
and therefore the devise should be void for this uncertainty, 
they said, thi:;. was a certainty upon an uncertainty, which 
was no uncommon thing in contracts, as a lease habendum 
from the death of T. S. to such a time would, it is true, be 
void, if T. S. lived beyond that time, but other" ise would 
be good. Again, a deVIse of so many years of a term as 
T. S. shall name, is good; if T. S. names any otherwise, is 
\Toid. And here, by the death of the widow, the estate 
limiled to the son was made good; though it was at nrl>t 
uncertain whether he would have any at all. Agaiu, in 
answer to another objection, which was, that the wife had 
only the occupation and no part of the term, and therefore 
her occupation was no execution of the term to the son, that 
being a distinct thing (a point much laboured on the other 
side), Lord Dyer saId it was not so; for the interest to the 
son and to the wife was of one and the same thing; , namely, 
the land for a devise to occupy is a gift of the land, and she 
had jus po.~s£sszonzs. And, therefore, the execution oftbe le
gacy ill the wife was an execution to the son also, it being one 
and the same term, and the wife might b1! said to have the 
whole term, but sub modo. Her claim as legatee ought to 
be adjudged a good execution of the term, as well to the 
son as to her, for no other assent could be lia.d to the 
estate of the son in the hfe of the wife. They said, the 
Jimitation to the son was not a possibility, as Popham called 
it, but a devise of the land itself. (20 Eliz. Plowd. 522.) 
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Therefore they all agreed that the administratrix of the C HAP. 
'iOn should have the land. XXXllI. , I 

The ca<;e of Paramour v. Yar'dll':!h ~ hlch was -determined ELI~AlI. 
just at the same crisis in the klOg's bench, was as follows: _ 
A lessee f01' years <!evises hiS term to his son (with certain 
limitation!> that make no part of the que!>tion then litigated), 
with remainders over; and then adds, that IllS will was, 
that his wife should have the occupation and profits of his 
lease untIl his foon came to the age of twenty-one years. 
She sells the term, and the son at his full age enters. In 
thIS case it was objected, that the lease being given to the 
son, the latter devi"e to the wife &hould be void for the 
repugnancy; and then her entry by force of the devise 
was only as executrix, in which case hel' ()ccllpation as 
executrix could be no executIOn of the legacy to the son; 
from which they inferred, that the grant of the term by 
the widow would blOd the son. 

But it was argued here, as in the former case, that the 
law should marshal these clauses so as to give them co
herence and effect, and the same cases and the same 
rf'asomng was gone over as before; to all which the court 
assented. Again, when it wa<; urged that the devl<;e of the 
occupations and profits was not a devibl' of the land, the 
like was given, though somewhat more fully, a1> in the 
former case. When these two points were determined, 
1st, that it was a good devise to the wife, 2dly, that it was 
a devise of the land, there remained the third and prmcipal 
part of the objection to the plaintiff's claim, namely, that 
the wife being executrix and legatee when 1>he entered, it 
must be taken of course that she entered as executrix; and 
if she would have it as legatee, she ought to do some act 
that would prove she acceptetl it as a legacy; and if she 
does not that, but on the contrury does some act as exe
cutrix, such act will manifest her intent, and be a disagree
ment to the legacy from the beginning; and they said 
her grallt of the whole term was such an act, for she could 
not assume such right out as executrix. They thought 
another good reason why she should be said to have any 
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part of the term as legatee "'"tIS, necause it was fOund by 
the jury that 1 DOl., owing by the te!>tator, was unpaid; and 
also by the will, that several sums were devised; and as it 
must be intended they were not pa,d, she might alien the 
whole term to pay them; and this, they said, was another 
cause to delay the execution of the legacy. A third 
reason was, that she was by the will entrusted with the 
education of the children, and the occupation and profits 
were devised to her for that purpose; and the education of 
the children is rather a legacy to them than to her: and 
the principal intent of the testator in hi!. devise to his wife 
was to see his will performed, which purpose j:, not sufficient 
to make it a le~acy to the wife; for a gift of goods to an 
executor, to see his will performed, is no devise, it being 
what the law of itself would give. 

In answer to this, it was argued and agreed by the wholt> 
court, that the term g,ven to the wife ought +.0 be adjudged 
executed in her, and the remainder in the son: for if it 
had been devised tu a stranger, he might I!Ave sued the 
executor in the spiritual court; but when made to the 
executor, as he cannot sue himself, it shall be adjudged in 
him by operation of law like a remitter. And as it was 
better for the wife to have it to her own use during the 
minority than to the use of the testator, the law will con
strue it to be in her as a legacy. Again, by her accepting 
the duty of the testament, she has assumed to pay legacies; 
and as the devise to her was a legacy, she has, in law~ 
accepted the term as a legacy, merely by accepting the 
executorship; for the law, before any thing done one way 
or other, gave judgment, that she had Lhe term as a legacy, 
and not to the use of the testator: though it was admitted 
that she might signify her disagreement, but till then it 
was to be consttued as a legacy. Now, in this case, as she 
had educated the children, and so performed the charge 
annexed to the legacy, this showed her assent to take it as 
a legacy; and the grant afterwards was an argument of her 
inconstancy, and did not invalidate the election she had 
before made. 
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As to the debts, they said, that was answered by the 
!J>Pciol verdiet, which had found that she had sufficient 
assets besilles t.he lease; and this legacy ought to be paid 
as well as the debts. Suppose the legatee was a third 
person, the executor, who had as~ets besides, could not 
sell the lease; no more could the executrIX ill this case. 
And this being the devi5e of a specific thing, must be per
formed accordmg to the devise; though it would be 
otherwise if a sum of money was left: for then she might 
sell what property she pleased, so as the sum was paid; 
and they said, if the wife in this case had disagreed to the 
devise, that would not have defealRd the devise to the son, 
for he would have had the devise presently. And the same 
reasoning and answer might more forcibly be given to the 
objection, that the other legacies were not paid: so that the 
execution of the term, which was also a legacy and a spe
cific one, should not be delayed on account of theIr non
payment; though in the present ca~e it did not appear by 
the verdict but that they really were. 

To the other objection, that the devise bemg to the 
executor to perform his will, was no more than the exe
cutor should have done WIthout the deVIse, and so it was 
void. They said there was another CUU3e of the devise, 
namely, the education of the children, which is not a thing 
testamentary, nor a legacy to the issue, but it is an intent 
annexed to the devise made to the wife; and as only a part 
of the lease was given, it IS a dIfferent disposition from that 
the law would have made: for as a devise in fee-simple 
to the heir is void, so a devise in tail, or any le&s estate, is 
good, because it differs from that which the law would give 
him. So that none of the objections were sufficient causes 
to prevent the execution of the legacy to the wife. 

Further, they considered the deVise to .e wife and son 
as one legacy, though the estates were several; and, there
fore, the execution of the wife's legacy was an execution 
of the remainder to the son. As a reversion granted for 
life-remainder in fee, if the particular tenant attorns to the 
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tenant for life, thi", enures to hlm in remainder; for if the 
first devise had been to a stranger, with remainder to the 
son, and she had assented to the first devise, this would 
enure to the son; and the present cas" is the same in 
effect. Therefore, they held the son's entry after the death 
of the wife to be lawful. (Plowd. 539.) 

A practice had obtained fiJr pusons who were entitled 
to have the administration of intestate's goods, to procure l 
it to be granted to some stranger of mean circumstances, 
from whom they would take deeds of gifts and letters of 
attorney by means of whICh they obtamed possession of 
the effects, and yet were not subject to pay debts; and the 
admimstrator in the mean time could not be found, or if 
he could, \\ as not of' al'lhty to satIsfy out of hi<; own goods 
the devastation he had committed of the 'ntestate's by the 
above proceedmg. It WU& therefore endeavoured to re
medy thIS by stat. 43 El. c.8. which enacts, that every 
person who shall receive any goods or debts of an intestate, 
or a release or other discharge of a debt or duty upon 
any fraudulent mtent like that above mentioned, without 
such valuable comideration as shall nearly amount to the 
value thereof, shall be charged as eXf:!cutor 0f hiS own 
wrong as far as such goods, debts, or release will satisfy, 
deductmg for himself an allowance of all just debts owing 
to him, upon conSideration without fraud, and all payments 
which lawful administrators or executors ought to make. 

In the case of Gra!Jsbrook v. Fox, the nature of admi
nistration and the authority of executors were much dis
cussed. There a person had made a wlll and appointed 
executor&, and died: the ordinary, befC're probate, com
mits admimstration to 7: S., who sells certain goods; after
wards the executor proves the will, and brings detinue 
agamst the ven.,lee. And it was held by Walsh, and Dyer 
chief justice, in favour of the plaintiff, and Brawn after
wards signified his concurrence; but Weston wa~ of ~pi
nion for the defendant. 

Weston seemed to argue from the great sway the orai-
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nary had at common law in these matters, the goods of an 
intec;tate being to be disposed zn pws usus, as he should 
direct, without heing liable to the demands of the intestate's 
creditors. And so it continued, till, by stat. Westm. 2. 
c. 19., he was made liable to such suits as executors be
fore were liable to. But, because the ordinary had no 
power to bring actions, it was further enacted by stat. 
SI Edw. s. c. 11., that he should appoint the most lawful 
friend of the deceased to administer, and to bring and 
defend suits as an executor: and he said the ordmary 
might, before this act, have committed administration, as 
a part of his authority to dispo!.e: and such committees 
might be sued by equity of stat. Westm. 2.; so that the 
power to recover seems the only purview of the act. The 
'Hlministrator's power over the goods i!. a very ancient 
common law authorIty, so as to sell and dispose as he 
pleased. And, in this case, he thought the sale good; 
because, in the pleadmg, it is declared that the ordmary 
had notice of the testament. And If the executor secretes, 
or keeps back the testament, the commission of the ordi
liary is regular, and of necessity, that the goods may be 
taken care of; and he is not bound to enqUIre after the 
testament. The executor is not to avail him~elf of his own 
sllence by avoiding the sale made by the adnunistrntor. 
He said, that where executors refuse, or afterwards die 
mtestate, these were case'> not within the act, and yet it was 
usual to grant administratIOn; because the intent of the 
act was, that where no executors were to mtermeddle, there 
an administrator should be appointed. And that is pre
cisely the state here; namely, that where thete is a mesne 
time, in which the executors cannot or Will Dot execute 
the testament, the ordmary may commit admmIbtraUon, 
and his acts shall stand with the intent of the statute, and 
not be invalidated. 

On the contrary, it was argued by the Lords 1)yC1 amI 
Walsh to thili effi::ct. They said, that the defendant not 
having averred the decenbed died intestate, it ought to be 
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taken as a confussion that a will was made; and the Oftli. 
nary has no authority unless it was au intestacy. Now the 
executors are so immediately upon the death, and before 
the probate, which is but a confirmation and allowance of 
what the testator had done, and the property of the goods 
is vested in them; for they may be sued, roay alien, and 
give away before probate; and if ~O, the law never vests it 
in the ordmary, and of course not in the administrator: 
and if there was any douht of this, it is removed by the' 
probate, which has relation to the death. And he quoted 
a case in 7 Ed. 4., where Lzttlcton said, If a man is made 
executor without knowing it, the ordinary mIght well com
mit administration in the mean time; but presently, by the 
probate, the power of the admiIllstrator is determmed. 
(7 Ed. 4. c. 12, 13.) And they said, it appeared by 
4 Hen. 7., that 10 a case like thi!., the ordmary ought to 
have awarded agamst the executor to come in, and if he 
would not prove the will, then he mIght commit adminis
tration to others. (4 Hen. 7. c.} 3.) But here there is no 
such cautIOn; and for that rea~on the prohate disproves 
the admillistration, not from the time of the probate only, 
but for the whole of the time. And, therefore, they said, 
this case was not at all hke that of refusal, and others put 
by Weston; for here there was no intermedIate time. It 
was allowed, in the pre!.ent case, If the sale had been shown 
by the defendant to have been made by the administrator 
in dlscharge of any thing which he had been compellable 
to do, it should not have been avoided; but no such 
matter bemg shown, they held the sale void, and that 
the executor l>hould recover the thing sold. (7 Eliz. 
Plowd. 276.) 

The stat. S7 Hen. 8. c.9. against usury had been re
pealed by stat. 5 & 6 Ed. 6. c. 20., since which this miB
chievous practice had wnsiderably increased. The sta~ute 
of He~y the EIghth was therefore revived by stat. 1 S El. 
c.S., and it was thereby, moreover, enacted, that all bonds, 
contracts, and assurances, collateral or other, for payment 
of principal, or covenant to be performed for any usury in 
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lending or doing any thing againftt that act, where above 
10/. per cent. per annum was reserved or taken, shall be 
void, sect. 3. And because, says the statute, all usury, being 
forbidden by the law of God, is sm, and detestable; It there
fore further enacts, that all usury, loan, and forbearing of 
money, or giving days for forbearing of money, by way 
of loan, chevisance, shifts, sale of wllres, contract, or 
other doings whatsoever for gam, mentioned in that act 
of Henry the Eighth, whereupon lS rwt lfj'e'l'red 01 

talcen above 10/. per cent. for one year, or after that 
rate, for a greater or less sum, i& to be punished by the 
offender forfeiting so muclt as shall be 1 eserved by 'Wa,1J qf 
usury abuoe the principal, sect. 5. Thu'> wal> allmterebt for 
money disallowed, and that above lOt. sevel ely pUllished j 
for, besides the penalty on the principals, all brokers, so
licitors, and dl'lvers of bargains for contracts, or other 
doings against the statute of Henry the Eighth, are to be 
judged as eoUnSeUlIl'S, attornies, or advocate;, in any case 
of prtl!munzre, sect. 6.; and the principal offenders are also 
to be corrected accordmg to the ecclesiastical laws, sect. 9. 
Justice'> of oyer and terminer, of absize, and of the peace 
ill sessions, mayors, I>hel'lifs, and bailiff" of cities, may de
termine offences agaipst the statute of Henry the Eighth, 
&ect. 6. So much was the legislature sharpened ... gainst 
these pmctices as to put the cognizance of them ill the 
hands of inferior magistrates, as though they were matters 
which concerned the very police. 

The provisions of stat. 2 & 3 Ph. & M. c.7. concerning 
stolen horses were carried farther by stat. 31 EI. c. 12. r t 
is by this act required, that the toU-taker or book-keeper 
shall take upon him perfect knowledge of the person who 
sells a horse j or else, the person so selling is to brmg a 
sufficient and cred.ble person, who will testify that he 
knows him, his Dame, and place of abode; all which, to
gether with the name of such witness, and the true price 
given for the horse, to be entered in a book j a note of 
which entry is to be given to the buyer, under pain, both 
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to the book-keeper, the seller, and witness neglecting the 
above directIOns, or giving untrue testimony, of 5/.; and 
the sale to be void. The justices in sessions to have 
cognizance of these offences. Notwithstanding a sale ac
cording to all the above circumstances, an owner may 
within hix months make claim befiJre the mayor or head 
officer of the town, or before a ju;,tice of the peace neal' 
the place, where the horse may then be founu; and If he 
proves wltllln forty days, by two witnesses, that the horse 
is his, and was stolen, he may take it, upon paymg so 
much money as the then possessor will swear before such 
head officer or justice he bona fide paid for it. 

Before we enter upon such statutes as made alterations 
in the ordinary admlllistration of justice, It will be proper 
to mention $ome provisions made for determining ques
tions upon policie., of msurance.' 'Vhen controversies had 
arisen upon these mercantile contract!., they had from 
time to time been ordered by some gra\e and disc;reet 
mellChants appointed by the lord mayor, as persons whose 
experience better enable them to judge of ~\I( h matter'!; 
but it seems, that of late this course had not been generally 
liked, and suits u!,eu to be commenced in the courts of 
law agaimt every several msurer, which caused great 
charge and delay to the partie;" sect. 1. It was therefore 
thought proper to devise some method of deciding these 
questlOns more conveniently for all per!.ons interested. A 
way W!l~ marked out by stat. 43 El. c.12. which empowers the 
clluncellor to award a standmg commiSSIOn, to be renc:wed 
yearly at the least, for determinmg causes upon such po
licies of insU\'unce as shall be entered in the office of as
surance in th!.' CIty of London; which commissIOn is to 

be directed to the judge of the admiralty, the recorder of 
London, two doctors of thr civil law, two common lawyers, 
and eight grave and discreet merchants, or any five .of 
them, who are to examine these matters in a brief and 
summary course, as they in their dIscretion shall think 
meet, Without formalities of pleadings or proceedings. 
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They may warn parties to come before them, examine 
witnesses upon oath, and commit to prison such as disobey 
their final orders or decrees. They are to sit at least 
once a week in the office of assurance or other public 
place which they shall appoint. There is an appeal to 
the chancellor by bill; no commissioner (exrept the judge 
of the admiralty and the recorder) is to'act without taking 
an oath before the lord mayor and court of aldermen, to 
proceed indlflerently between the parties. 

In reviewing the statutes made respecting the adminis
tration of justice, we shall fir!>t speak of those which made 
any change in courts; and next those which regard the 
process and proceedmg in action. 

Heretofore all ibsues joined in the courts at Westminster, 
and triable in the county of Middlesex, had been usually 
tried at bar; and many triflmg actlOns had on that account 
been brought in the county of Middlesex, in order to ob
tain a speedy trial. This occasioned great hinderance to 
the business of importance depending there on demurrer 
or otherwise; and also impo!)ed an additional weight of 
duty and attendance ou the freeholders who were to try 
issues there. For these rf'ason!o it was enactf'd by stat. 
18 El. c. 12., that thenceforward the chleff, of the three 
courts, or in their absence, two judges of the respective 
courts, as justices of lllSl przus tor the county of lVllddlesex, 
may try all issues which are triable by an inquest of that 
county in Westminster-hall Within term-time, or within 
four days next after the end of every term (by 12 Geo. 1. 

c.SI. 5.1. withlll eight days after term); and commissions 
of msi prIUs are to be awarded as in other cases. 

After this new court of nisi przus was erected, a new 
court of error for Judgments passed in the Kmg's Bench. 
ThiS was by !.tat. 27 El. c. 8. which, complaining that er
rors there could only be reformed in parlIament, and that 
was not in these days so qften held as in ancient tzmes; and 
besides that the great business of the nation took up so 
much of their time as not to allow sufficient leisure for 
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such examinations, enocts as follows; where any judgment 
shall be given in the King's Bench in debt, detinue, cove
nant, account, action upon the case, EfJcctione firmd!, or 
trespass, first commenced there (which has been construed 
to signify actions upon bzll), other than such where the 
queen is a party, the plaintiff or defendant against whom 
the judgment is, may, at his elections, sue out a special 
writ to be devised in Chancery, directed to the chief jus
tice, commanding him to cau~e the record, and all things 
concerning the judgment, to be brought before the justices 
of the Common Pleas and barons of the Exchequer in the 
Exchequer Chamber, there to be examined by them (and 
barons being of the coif), or six of them ar the least; and 
reversed or affirmed tor errors, except only such as con
cern the jurisdictIOn ot the Kmg's Bench, or any want of 
fm'm in a writ, return, plaint, bill, declaration, or other 
pleading, process, verdiCt, or proceedmg. After which, 
the record is to be brought back to the King'Eo Bench, that 
further proceeding, as executIOn, or the like, mlly be had. 
But such judgment m error is nol to be so final He; to pre
clude the party grieved from suing in parliament for fur
ther examination. 

Afterwards there was an act made 31 EI. c.l. in aid of 
this, and of another, stat. slEd. S. st. 1, c. 12., which had 
erected a court of error in the Exchequer Chamber upon 
judgments passed in the Court of Exchequer. As to the 
first of these, in consideration that the chancellor and 
treasurer were great officers of state, and, owing to other 
weighty concerns, could not always be present in that 
court, and that writs of error were often (\fi that account 
discontinued, it enacts, that such absence shall not be a 
discontinuance; but if both the chief justices, or either the 
chancellor or treasurer be present at the day of adjourn
ment, the cause shall proceed, but no judgment is to be 
given, unless they are both present. As to the new court, 
in order to prevent the like discontinuances from a fun 
number of the appointed judges not attending, it empowen , 
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any three to award process, and prefix days fOl" the coo- C HAP. 

tlouance of writs of error j but, as in the former case, no XXXIII. '=- I 
judgment ia to be given without a full court as appointed ELl~" 
by the statute. 

The removal of causes out of inferior courts was put Removal of 

under some regulation by stat. 43 El. c.5., which is entitled causes out 
of mfenor 

An act to prevent perjury and subornation of peryit7'!), and courts. 

unnecessary expences in suits at law. The meaning of the 
former part of which title will be best collected from the 
practice then common in those courts: a defendant would 
suffer the cause to go on till they were at issue, the jury 
sworn, and evidence given on the side of the plaintiff, and 
then would delIver into court a WrIt to remove the buit. 
The keeping back dle writ in that manner not only put the 
party to unnecessary ex pence, but he thereby callie to the 
knowledge of his proof!>, and so obtained time to furnish him-
self with false wltnebses to meet hun at another trial, sect. ] • 
To remedy this, It is enacted, that no WrIt of habeas corpus, 
or any other sued out of n court of record at 'Vestminster, 
to remove an action out of a court in any city, town cor-
porate, or elsewhere, sl.a11 be received or allowed by the 
judge or officer, exct:pt it be delivered before the jury 
appear, and one of them is sworn, sed.2.; altered by stat. 
21 Ja.I. c.23. 

The statutes which made alterations in the process and 
proceedings of courts we shall consider, as nearly in the 
order in which they were made as is convenient. The first 
was made to enforce obedience to proceedings In the eccle-
siastical courts; the stat. 5 El. c.23. makes several pro-
visions respecting the writ of e.rcommunicato cap tendo. The 
great defect in this writ was, that it was not returnable into 
any court which might judge of the due execution of it, 
but was left enurely to the dhscretion of the sheriffs and 
their deputies, through whose negligence it was sometimes 
not executed at all. It is, therefore, provided by this act, 
that it shall be made in term returnable in the King's Bencb, 
and to have twenty days at least between the teste and 

l'rucellSand 
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return. The writ, when sealed, is to. be forthwith brought 
into the King's Bt:nch, and there opened in the presence of 
the judges, and delivered of record to the sheriff or his 
deputy. If the writ be not returned at the proper time, or 
there be any default or negligence in the execution of it, the 
sheriff is to be amerced at the discretion of the judges. 
The body of the party, if taken, is nut to be brought into 
court, but the writ only to be returned, with a declaration 
of what has been done upon it. 

If a non inventus is returned, the following process is or· 
dained. A capzas is to issue, returnable at least two months 
after the teste, WIth a proclamation, to be made ten days at 
least before the return, eIther in the county court, seSSIOns, 
or aSSIze, for the party to appear in six day!>: if he does 
not yield himself, he i~ to forfeit lot. to thl' king; upon 
which another like capias and proclamation issue .. , and then 
a third, with the penalty of 20l. for not appearing, and so 
on ad infinitum. This process always to be in the county 
where he commonly resides. The party, if taken in this 
manner, IS to remain in prIson without bllll, !l~ if taken 
upon the excommunicato capzendo, reserving to the bishop 
still to accept submission and satil'>faction, and to absolve 
and release the offender, signifying the same, as formerly, to 
the Court of Chancery. However, all the provisions of 
thi& act are restramed to the following cases: where there 
ib a suffiCient and lawful addition in the writ of excomm. 
captendo, according to the statute of additions; and where 
it appears in the szgmficavzt that it is upon some cause or 
contempt, in matter of heresy; refusing to have his child 
baptized, or to receive the communion, or to come to divine 
service, or errors in the religion or doctrine now received 
in the church of Eugland; incontinency, usury, simony, 
perjury in the ecclesiastical court, or idolatry. 

It was endeavoured to prevent the vexation of suitors, by' 
stat. 8 El. c. 2. It was common to arrest a person by 
latztat, alias or pluries capias, out of the King's Bench, and 
by bke process out of the Marshalsea and other courts in 
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cities and other places, and after that exhibit no declaration; 
so that the defendant, after being put to charge and trouble, 
could have no costs awarded against the plamtlff for the 
vexation: it was, therefore, now enacted, that "here any 
one shall be arrested, or appear lipan the return of any of 
the above process out of the King's Bench, and shall put 
in bail, if the person suing do not, withm three days next 
after such bail taken, put in a declaration, or if after de
claration he do not prosecute the same with effect, but 
shall apparently and wilfully suffer his suit to be delayed, 
discontinued, or shall bt Ilon'>Ult, then the judges f>hall, at 
their discretion, award the 1,erson '>0 ve:l!.ed his costs, 
damages, and charges. The same was cnacted, sect. 3., 
with regard to SUlts in the Marl>habea and other infenor 
courts. 

It if> likewise provided, that where anyone shall cause 
another to be arrested at the SUIt of a person who either 
did 110t exist, or djd ]Jot agree to .'>uch proceediug, and 
shall thereof be convICted by indictment, presentment, or 
~y the testzmon!J if t~I)O s1fi1iczent wztnesses, m mot e, or other 
due proof, he is to be Imprisoned for every offence SIX 

months; and before he is discharged II> to pay treble costs 
and damages to the party grieved, a:; well as 10l. to the 
party whose name he made use of. So that arrCl:,ting per
sons merely from malice, without any cause of action, no 
longer enjoyed impunity. 

The statute 3 & 4 Ed. 6. c. 4. concerning the exempli
fication, or constat, of letters patent, was, in all its parts, 
extended by stat. 13 Eliz. c.6. to the letters patent of Henry 
the Eighth, Edward the Sixth, Queen Mary, King Philip 
and Queen Mary, Queen Elizabeth, her heirs and succes
sors; so that it now became, so far, a general law. To 
avoid the great I,I.nd chargeabli> delays often happening to 
tenants and defendants, it was enacted, by stat. 14 EI. e.9., 
that in all cases where the plaintiff or demandant is entitled 
by any statute to pray a tales de circumstantibus, all tenants, 
actors, avowants, and defendants, may, upon their refusal, 
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C HAP. demand it; and in qui tam actions the defendant shall be 
~ admitted to have a tales. Then follew the two statutes of 
ELlZAlI. jeofail, stat. 18 El. c. 14. & 27 El. (:. 5., which we shall 

speak of presently. The next is stat. 29 El. c.4. For re
gulating the fees of sherIffs and bailiffs of franchises or 
liberties in cases of execution, the many proclamations 
directed by stat. 4 Hen. 7. c.24. to bE' made on fines in the 
Common Pleas had so much increased of late years, that the 
stat. 31 EI. c.2. says, it would take up sixteen days in every 
term to make proclamations upon all the fines there levied; 
when, on the other hand, the suits there had so much in
creased, that scarcely one day could be spared for pro
claiming fines. That act, therefore, ordains, that fines shall 
be proclaimed only four urnes; once in the term wherein 
it is ingros~ed, and once every of the three next terms. 

This brmgs us to stat. 31 EI. c. s., which was made for 
avoiding of secret olltlawries in personal actiom, where the 
defendant has a known place of dwelling, owing to the 
proclamations being made in the county-court or quarter
sessions at a distance from their abode, and therefore 
giving them no convenient notice of suits against them; 
for remedy whereof, it is enacted by that statute, that in 
every personal action wherein an exigent is awarded. there 
shall issue one writ of proclamation having the same teste 
and return With the exigent, directed to the sheriff of the 
county where the defendant is then dwelling. Upon which 
there are to be three proclamations made; one in the 
county-court, one at the quarter-sessions, a third to be 
made one month at least before the qumto exactus, at or 
near the most usual door of the church of the place whero 
the defendant dwelt at the time the exigent was awarded, 
upon a Sunday, immediately after divine service; and aU 
outlawries not pronounced according to this statute are 
made void. As to real actions, it is ordained, that on 
every summons upon the land, at least fourteen days before 
the return thereof, proclamations of the summons are to be 
made on a Sunday in the above manner; and such pro--
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clamations to be returned with the names of the sum-
1JJ0ners. And if this act is not complied with, there is to 
be no grand cape, but alias and plurzes summons until pro
clamations are duly returned. And before the allowance 
of a writ of error, or reversmg an outlawry by plea or 
otherwise, for want of proclamations as directed by this 
act, the defendant shall put in ball not only to appear and 
answer, in a I?ew action to be commenced, but also to 
satisfy the condemnation, if the plaintiff begins his suit be
fore the end of two terms after allowing the writ of error, or 
otherwise avoiding the outlawry, sect. S. The same provi
sion which had been made by stat. 1 Ed. 6. c. 10. for 
Wales and Chester, and by stat. 5 & 6 Ed. 6. c.26. for the 
county palatine of Lancaster, was now made by stat. 31 EI. 
c. 9. respecting the county palatme of Durham, as to 
awarding writs of exigent and proclamation. They are to 
be directed to the bishop of Durham, aJld during a vacancy 
to the chancellor of the bishopric or county palatme; who, 
by mandate, is to direct the !>hertff to execute them. 

Two very material btatutes were made respecting actions 
upon penal statutes. The first IS stat. 18 EI. c •. ? "To 
redress disorders 10 wmmon informers." It is thereby 
enacted, that 110 one shall sue another upon a penal statute 
but by way of information or original action. UpOIl every 
mformation, a special note is·to be made of the day, month, 
and year of exhibiting it in the office; nor is any process 
to be sued out till the information is exhibited in form; 
and upon the process is to be indorsed the plaintiff's name, 
and the statute upon which it is grounded. Any clerk 
making out process contrary to these directions is to forfeit 
40$., half to the queen and half to the party against whom 
the process is issued, sect. 1. No informer shall compound 
with a defendant but after answu made in court; nor then 
but by order or consent of the court. And if an informer 
delay his suit, or discontinue, or be nonsuit, or have a 
verdict or judgment against him, he shall pay costs, 
charges7 and damages" to be recovered by capias, fierifa., 
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or elegit, sect. S. And if any (CXCE>pt the elera &>r making 
out process) offeLld in suing out process, making of emn
position, or other mibdemesnor, contrary to this act; or 
shall, by colour or pretence of process, or of any oftence 
agamst a penal statute, make any composition, or take 
money, reward, or promzse qf 1e'Ward, he is to btand in the 
pillOJ y for two hours, be disabled to sue upon any popular 
or penal statute, and for every offence forfeit lOt. 

The limitations of this statute are not' to restrain in
formations for maintenance, Lhamperty, buying of titles, or 
emblacery; Of ~here a penalty IS s~veczaUy limited to any 
particular person; nor is this statute to extend to such 
officers of record as by their office may exhibit informations, 
sect. 5, 6, 7. 

Other restrictions were imposed on informers by stat. 
31 El. c. 5., w}llch enacts, that in an information the of
fence s.hall not b~ laid in any other county than where 
it W8b in truth committed; and a defendant may plead that 
the offence was not in the county where it was alleged, and 
if found for him, the plaintiff shall be barred of hi., action, 
sect. 2. There IS the like exception of officers of recordst 

informations for champerty, buying of titles, or e'Xtortion; 
actIOns. upon two particular acts made for collecting the 
customs (1 E1. c. 1 1. and 20.); and, in general, aU in
formations for concealmg or. defrauding the customs, ton
nage, poundage, subsidy, impost, or prisage; for corrupt 
usury, engrossing, or for regrating or forestalling, where the 
penalty is of the value of 20l. or above. 

All actions, indictments, or infotmations for a forfeiture, 
when limited to the king, are to be brc>ught within two 
years; when to the king, and any other who shall sue, 
within one year; and, in default of such suit, the king may 
sue within two years aftel' that year ended. It then re
peals stat. 7 Hen. 8. c. 3. concermng the time of bringing 
actiOD!' upon penal statutes, and confirms all others in 
force upod t;e'Subject of reforming disorders of common 
informers, sect. 1. 7. And it further directs, that all Suits 
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upon any statUte.for using any unlawful games, or for not 
uSing any lawful game; for not having bows and arrcws 
accordmg to law; or for uSing any aI t or my~tery, in 
which the party has 110t been brought up, accollJmg to 
stat. 5 El. c. 4. All these are to he sued III the general 
quarter-session!., or a~sIzeswhere the offence 'Va!. comnlltted, 
or in the'leet, and not in anywise out of the county. (See 
stat. 21 Ja.1. c.4.) 

The statutes of Jeofml, before alluded to, contlIbuted 
very much to expedIte the pur~lIlt of judlCliIl redles!.. The 
first of them, stat. 18 1<:1. c. 14., enacts, If nny verdict ot' 
twelve men or more shall be givtn 111 any a~tlOn, ~uit, bill, 
or demand, III a court of lccord, the judgment thereupon 
bhall not be btayed 01' reYcr&cd by rea~on of allY defilUlt 111 
form, or lack of form touchlJlg fah,e Latin, or val iallc(' from 
the regi~ter, or other default~ III form; HI a writ (H'lglll!tl or 
judicial, count, declaratIOn, phmt, blll~ SUIt, or demand; 
or for want of an OII~ll1al 01' JudIcial", lIt; or by reason of 
any imperfect or lIIsufficlCllt reWlll of a &llf'rJfI; or other 
officer; or for want of a Wal r.lIlt of attorney; or by rea!.on of 
any manner of default 1lJ process, upon or after md pritT or 
VQucllcr. This act, 110'" ever, IS not to extend to any appeal, 
indictment, or presentment of felony, or treason, or other 
matter; nor process thereupon; nor to a SUIt Llpnn D 

popular or penal statute. . 
This statute wus mtendcu to take away all trifllllg im

pediments to the effect of a smt, after the merit!. had been 
decided, upon by 7Jer dzct. The stat. 27 1<:1. c.5. had the 
like design, when the merits had been considered In another 
way, namely, upon demurrer; it enacts, that after demurrer 
joined and entered in any action or suit in any court of 
the record within the realm, the Judges shall proceed, and 
give judgment, as the very right of the cause and matter in 
law shall appe.'tl', wIthout regardmg any imperfecUon, de
fe.:t, or want of form, in any writ, retur!l, plaint, declaratIOn, 
or other pleading, process, or course of prowrdmg what-

VOl,. v. H 
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soever, except those only which the party demurring shall 
~peczatly and particularly set down and express, together 
wIth his demurrer; nor bhall juci3ment be reversed by 
errol' for any of the above causes not so set down and 
expressed; all which the court may, from time to time, 
amend. This act, as well as the former, is 110t to extend 
to criminal prosecutions, and acting upon popular and 
pennI ~tatutes. After this act there grew a dI"tinction be
tween demurrer", wInch ",ere some p,enCl al, and some spe
czal, and many que"tlolls aro"e both from this and the 
former, wha,t wasfonn and what wudanrc. So that, though 
particular ca"es were helped by 'Virtue of the5e acts, yet the 
debate upon points of pleading was, perhap5, increased 
rather than (hmini"llt'd; only much of this debate appeared 
in a new "hare, and the matter was comidered with dif
ferent VJeW ::md de;,'gll. 

For .woidmg the !lumber of small and tnllmg suits com
menced 1Il tI,e COlli ts of \Ve,tllllllbter, willch, by the due 
cOl!lo.,e of the law, ought to be determined III inferIOr courts, 
it was enacted t.y btat. 43 EI. c.6. that if tlllY ,,}.prIfJ; under
shenif, or other persoll havIllg authority, or a!.'>Jmillg it, to 
break Writ ... , :"hall make a warrant, as upon ')ome process, 
not havmg such proces~; then, upon complamt to the JUS

tIce'> of as'>I,>e, or the Judges oC the court whence the pro
cess I~suecl, not only the person making the warrant, but 
all procurers thereof; ~hall be ~ent for, by attachment or 
otherwI~e, and examinN\ upon their oaths; and 1f it is 
proved by sufEcl€nt witne55e5, or confes~ion, they are to be 
sent to the gaol of the county, or COllI t where it IS exammed, 
until they have pmd to the party gne,rpd 101., wIth u>sts 
and damage~, to be a')certained by the court ",hich heard 
the maLLeI; beSIdes whIch, every offender is to forfeit 207. 
to the kmg. Another clause of thIS act ordams, that if 
upon any personal actIOn commenced in the cOUlis at 
Westmmster, nol bemg for any title or interest of lantis, 
nor concerning the freehold or inheritance of any lands, 
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J10r for a battery. it appears to the judges of the court, and 
shall be so signified by the justices before whom the same 
j" tried, that the debt or daIIUlges shall not amount to 40s. 

or more; then there shall not be awarded more costs than 
damages. but less, at the discretIOn of the court. (Extended 
to counties palatine, by 11 & 12 Wlll.3. e.9.) 
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CHAPTER XXXIV. 

ELIZABETH. 

Criminal Law.- Q/feJlces ahllillst ReZ,glOn mid the State.- Stat. 
1 ~3 Rl. Qf TrNlwn. - .!CSUlfS and Semznar,1J Priests. - Seefa
Tlf'S. - TIle FIVe m"e All. - Com,non OjfcnCl's. - Cutpurs('s 
and Plcl.purses dCJn wed of Clergy - PUI f,n/wn 0/ Clerh 
abolz~hed. - JlrJ/lseln('G1.cr~ dept ,,'('(I if C1erg,y, - QfFnces 
agnzllst the COln.-Cyps!cs.-I¥ltchcrnft.-TVandermg 1VIa
rlncrs and Soldler,l, - PPt "lry. - For{!,cr,lj' - PU/llsll1nent if 
tl/C Fatlter o/a Baoiard ehzZd. - OJ }b/C and Cry. 

I N rene\', Ing th" I~en!tl law,> of thIs reign, we find the 
greater and more stnkIng pal t of them to be such as were 
the con~equenc('s of the latc change 111 religion. A new 
de~eriptJOn of dellllquellt" ollglllated from th,~nee, v. ho oc
casioned great alarm III the go\'ernment, :lud were thoup;ht 
to demand the <;evcre restllctJOn~ Imposed by many law~, 
v. hIch, at thIs tIme, appear 0ppreS'>Ive and ,:;anguinary. 
However, the temper and de~lgn!o of thebe noncontormlsts 
were sllch, that not ollly J'elrgion, but the !oafety of the 
state, was interested 111 the suppre'>slOn of them: upon that 
idea we may account for the apparent want of moderation 
in some of these statutes. The subject of the queen's dIg
mty and authority went hmlll III hand with that of religion; 
and so much was the protectIOn of the one conSIdered as 
conducIve to the safety of the other, that a statute, s.; El. 
c. 1., wInch contallls penalties agamst persons not attending 
dIvine serVlce; is intltuled an "Act to r'e/am tlte qwen's 
maj('st:y's sufdects In flint due obedzence." It seems then tl.e 
most natural method 01 illustrating thIS part of our criminal 
law, to take together the statutes relating to the royal state, 
and to relIgion; and ~o trace the pt;ogress Qf these alter
atIOn!> in the order in whIch they happened. 
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By stat. 1 EI. c. 1. any persons defending the power or C HAP. 

jurisrllction. spiritual or ecclc!>iastical, of ally foreign prince, ~ 
prelate, persun, state, or potentate, wlthlll t111~ realm, who ELIZAB. 

do advisedly any thing for the mallltenance or defence of Offences 
. I I" d I ogalllst reIt, t ley, t leu' al ers am abetturs, shall fOI felt all their hglOn and 

goods and chattels, real and pel'.'>onal; and If such ofiellder the Itate. 

has not good:- and chattels to the value of 20l., he IS to be 
impl'lsoned for a year, and all IllS ecclesIastical prefellnents 
are to be utterly void. For the second offence, It ib made 
a pr{(!lllumre, and the third, high treason. Prosecutions, If 
for words only, to be wiLhm half a yeal, sect.31. J\nd 
stat. 1 & 2 Ph. & Ma. c. 8. bect. 40. IS coufirmed as to all 
cu~es therehy made P'{(!JIlUll1le, ~ect. 39. It IS mOl coyer 
ordained, that no person ... llull be indicted 01 .trrargned (Ol' 

any offence under that act, lInles~ thelc are two "ufficlCnt 
WItnesses, or more, to te~tJly alld declare the :"Uld of!enccs. 
sect. 37., a provISIOn \\ Inch we more than once find annexed 
to penal statutes In tlll~ reign. The~c arc the penalties in-

flIcted by thIS famous act, III mhhtIOll to what we had before 
noticed concerning the oath of bllpremacy. 

The next is the act of 1Il11fortlllty, WlllCh ~tands also next 
in the statute book: t1J1~ compri~es the ~ame forfeitures and 
regulations as were before enacted in tlI" two a~ts of UfJI

fonmty, 2 & 3 Ed. 6. c.1. aIllI 5 & 6 Ed. 6. c. 1., III Ll.C rClg-u 

of Edward the Sixth, re~pect'ng the me of the common 
l'rayer, the speakmg in derogatIOn of It, and 1Iot rest)! tmg 
to church. The Common l~rayel had undergone somc few 
alteratIOns; therefore, It was nec(',,~my to rc-enuct tlm 
amended work, With all thc protectIOns and SeClll'lty wluch 
the former enjoyed. Thi" was done in the very word" of 
the two formel acb, with the slllgle alteratIOn of the penal
ties and forfeItures bemg m<:reused, sometimes lnOl ethan 
double. Parsons and Vicars, 01' mltllsterb, not U~lIlg, or 
spooking cont~mptuousJy of the COUlmon PlIl)er, are, for 
the iirst offence, to lose the profit of all their SPll'JtuuJ pro
motions for Ii year, an'l to be Imprisoned for blX month~; 
and, for the second ofience, fOl a "hole year, aud to be 
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ipso focto deprived of ~U their spiritual promotions; and 
the third offcnce is to have the acditional punishment of 
imprisonment for life. If such offer der has no preferment, 
he is to be lmpnsoned, for the fir~t oifem.e, one year; for 
the second, dUrIng Ide. The clanc;e concernmg interludes 
and songs in dension of it, inflicts the forfeIture of 100 
mat-ks for the fir~t offence; 400 for the second; third 
offcnce, all the off'ellder'& good~ and chattels, and imprison~ 
ment during ltfe. Tho~e not re~orting to church, in addition 
to spiritual censure~ to wInch they were hefOle subjected, 
are to fm I'eit 12d. for every offence. So far of these two 
acts, which are confined entIrely to religIOn. 

Thec;e are followed 10 the bame seo.s,ons by stat. 1 El. 
c .. 5., which enact~, that any person who &hall compas,> or 
imagine to deprive the queen 01' the heirs of her body from 
the style 01' kll1g\:y name; or levy war or depo~e them; 
and shall utter the same by open WOlds j cr publish that 
the queen is not, or ought not to be, queen, such offender 
is to forfeit all his good,;; and chattels, and the profit~ of his 
lunds during 1&: and If the same is Jone by writing, 
prmtmg, overt-deed, or act, it i~ made high t1'e,\;,on. The 
next btutute (c. 6.) extclHled the penalties of btat. 1 & 2 
Ph. and Ma. r.~. Dgain~t breaking of blanderolls words 
again'lt the king or queen, to Queen Elil.abeth, and the 
heils of her body. Both the~e ad~, from the terms of 
them, expired WIth the queen'" Me. By ch. 18. of thi., 
act WU'i revived, dUlll1g the quecn's life, stat. 1 Ma. st. 2. 
c. 12. agnimt unlawful sud rebelhoU5 assemblies. 

The ne!.t statute is 5 El. c. 1., which complains of the 
" danger~ by the fan tor'S of the u!>urped power of the SE.e of 
Rome, grown to marvellou!> outrage and licentious bold
nes'l, and now requirzng more sharp 1'estl uint and correctwn 
qfla'Ws than hitherto in the time of the queen's majesty's 
most mild and merciful reign have been estabIislled." 
Thel"efore, any person by WI iting, cyphering, printing, 
preaching, or teaching, deed or act, defending the authority 
of the see of Rome within this realm, was, by this act, 
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subjected to a pll1!muntre, sect. 2. The oath of supremacy 
ordf1ined by stat. 1 El. c. 1. was to be taken fm the future 
by all persons in ecclesiastical 01 ders; those adnlltted to 
any degree of learning in any umversity; all schoolmasters, 
and publIc and pnvate teachers of children; those admitted 
to degrees in the common law, as utter balTi-.ters, oenchers, 
readers, ancients in the inm. of court; prmnpul tleasuren., 
and such as be of the grand company of every mn of chan
cery; attornie&, prothonotaries, and plnl,zcl's; ~hel'Ifi:'i, e~

cheators, foodaries.; tho~e admitted to any llullJstry or 
office !Uthe common law; and all other officers or mini"ters 
of any cOllrt, sect. 5. And all per:,ons lefu'IllIg the oath, 
upon Its bemg tendered, \\ ere subjected to the penalty of a 
pra'llUtnlre. III case of a &cconel offence, m Jet"nellng, as 
before mentioned, the papal PO\\ er, or I efusmg the oath on 
a second tender, three month~ oftel the first, It was made 
high treason, sect. 10, 11. But no one was to be com
pelled, under thiS penalty, to take the oath on a second 
tender, unless in the followmg ca~es : - if he wa'i an eccle-
51astic who had, 111 one of the three precedlllg I eign~, an 
office, or charge 1Il the church, or should have any 1Il the 
queen's reign; If he had an office or mlOi5try in the eccle
siastical court; or rerused to ob~erve the Book of Common 
Prayer, after admonitIOn by the onlinary, or IllS officer; or 
depraved the church service; or should &ayor hear pnvate 
lUass. 

It is directed that knights, Citizen;., and burge~ses i>hould 
take the oath before the loal bteward, beftlre they entered 
into the parliament-house; but the queen wai> so a~~ured of 
the faith and loyalty of the temporal lords, that no barons 
were to be compelled to take the oath, 5cct. 16, 17. It is 
declared, that it &hould not be lawful to kill a person at
tainted 111 a prexmunzre, notwith~tanding any expo!>ltlOll of 
law to the contrary; which probably f111uded to the opimon 
given in parliament to the contrary in the reIgn of Henry 
the Eighth. 

In the next parliament t~o more acts were made, one 
H 4· 
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for the protectlon. of the queen's person, the other to pre
vent the influence of the see of Rome. The stat. 1 S El. 
c. 1. says, that it was doubted whether the laws and statutes 
then in force were sufficient for the surety and preservation 
of t~ queen. It was, therefore, thought proper to enact 
the penalty of treason in a way which would more effec~ 
tunlly reach offenders ill the fint outset of traItorous at
tempts, than the statute of Edward the Third could; as 
that always required an overt act to demonstrate the inten
tion of the mmd. This statute, therefore, enacts, that if 
any person compass, imagine, Invent, devise, or intend the 
death of the queen, or any bodIly harm tendmg to death, 
de .. tructlOn, maim, or woundmg; or to deprive or depose 
her from her style, hcmoul) or klll&ly Ilame; or to levy war; 
or to move any foreigner wIth force to mvade the realm: and 
such comr>asses, imaginations, Ulventions, devises, and in
tentions, .. hould advisedly and expressly utter or declare by 
printing, writmg, cyphering, speech, wm'ds, m sayIngs; or 
if any declared and affirmed, by express word:., that the 
queen was not, or ought not to be, queen; or that any other 
person ought to be; or should advisedly, by "'riting, print
ing, or express words, affirm, that the queen was heretic.. 
schismatic, tyrant, mfidel, usurper, all ~uch offences should 
be high treason. As also, if any ODe mamtained or affirmed 
any right or tItle 1Il succession or inhentance to the crown; 
or that the queen, "Jth allthonty of parhament, wa~ not 
able to hmit the crown; or that the present btatute was not 
good and valtd. 

And to avoid contentions and sedItious spreading abroad 
of title!> to the succeSSion, It was enacted, if anyone by 
book, or work prmted or written, dIrectly affirmed that any 
one particular person was or ought to be hell' to the queen, 
except the issue of her body; or should spread any books 
or scrowl~ to that effect; or should print, bmd, put to saie, 
or utter any such book or writmg; such offender should 
be imprisoned for a year, amI fi)rfeit half his goods; and 
for the second offence mcur a pl'temumre. So jealous was 
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this prineess concerning the d;scussion « mention of this 
point of succession, that she did not scruple to 1'evi'Ve thDN 
severe laws of her father which had been so wisely repealed. 
though in pm·t re-enacted in the last reigns, till now they 
seemed to be put In ail their origmal force. (Stat. 26 Hen. 8. 
e. 13. ~ 1 Ed"" 6. c.12. 1&2 Ph. and Ma. c. 10. 1 El. 
c,5.) 

The former act seems to be made in support of stat. 
I E1. c.5. This, which follows, 11, made 10 aid of stat. 
5 EI. c. 1., and wai> mtended to prevent the bnngmg in, and 
execution of, bulls and other Instruments from the see of 
Rome. These were observed to have been imported III great 
abundance, and that many ignorant people had been recon
ciled to the Romish church. It was, theleforc, enacted, 
that any person who shall put In use such bull, writmg, or 
Instrument of absolutIOn or re('onclhation; or who sholl 
take upon him by colour of such to abl>olve ot' reconciie any 
oIle; or who !>ball receive wtllmgly such absolution or recon
ciliatIOII; 'Dr who shall have obtallled, slllce the last day of 
the parliament holden in tlH' first year of this reign, any 
bull of any kind; or shall put It 111 u&e; shall he adjudged 
gUilty of high treason; and thobe who are alders amI 
mmntainers after the fact, Dre to incur a pra:mulIlre. Thus 
fal' of those who use or lecelve; but the act goes farther, 
and makes those guilty ofml~pn;,lOn of treDSOIl who do not 
dibdose, -witiuo SIX weeks, whellcvcr buch bull .. hall have 
been offered to him, sect. 5. 

Another speCIes of offender!> are considered ill the next 
clause: for those who brmg mto the realm any token or 
tlungs called Agnus Det; or any crosses, pictUi es, beads, or 
the lIke supert.tltlOlis thingi>' from the see of Home; or 
from any person whl) claim authonty from that bishop, to 
hallow and consecrate such. things, and deliver them to any 
to be worn; both thoi>e who f!ive amI those who receive are 
:mbjected to a pUl'mulZlre. There are provisIOns ID [3\'our 
of those who deliver up to some magistrate such token~ or 
buns to be destroyed, wlthm a certam limited time; and a 
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pardon. for those_ho, having been reconciled to the bishop 
of Rome, confess It. and submit tbemselves. 

These. two acts were made when the jealousy of the 
Queen of Scots and her Catholic adherents bf>gan to be 
serious, and called for every defence which the law could 
provide for the queen's person and government. The next 
chapter of tlus act, no doubt, had the same object 10 view, 
and was meant to co-operate toward~. keeping the bubJect in 
due obedience, untinctllred by foreign mfiuence and notIOns. 
It enacted (13 El. c. 3.), that anyone born within the 
realm, or free denizen, who departed the realm without the 
queen's lIcence, and did not retltrn wlthm SIX months after 
proclamatIOn, should forfeit all his goods and chattels, and 
profits of aU hi& lands durmg life: the same of thof>e who 
did not return within SIX months after the expiratIOn of their 
licence. This act expl red soon. 

The alarming state of pubhc affairs produced in the 
next year an act of a !>evere kind, conceived upon the idea 
of stat. 13 El. c.]. Thl" wa!> ~tat. 14 El. c. L which en~ 
acted, that anyone who should unlawfully, and of his own 
authority, compru,~, imngme, conspire, practise, 01 devl;.e, 
rebelliow,ly to take or keep any of the queen s castles, 
towns, fortrebses, or holds; or to rRlse, burn, or destroy 
any castle, fort, or bulwarks, h:lVWg munitIOn or onlnance 
of the queen's therein; amI should declare it by explcss 
W01 ds, speech, act, deed, 01 'W11tmg> should be adjudged 
a felon, without benefit of clergy. So fal" of consplnng to 
do the above acts. It wa~ further enacted, that If any kept 
or detained from the queen nny of her cas.tles, towers, for
tresses, or holdf>; or any of her !>hip:;" ordnance, artillery, 
or other IDuOltion or tOl tificatioll'i of W<lr; and did n,)t 
render them in six days, after demand by proclamation: 
or should burn or destroy any of the queen's ships, 01' 

cause any haven to be bal red; It should be high treason. 
And to secure the execution of this act, because the law 

had provided no sufficiertt pUnishment in cases of rescue, 
or escape of pnf>oner, unless the escape or rescue was 
really effected, it was enacted by the next chapter.of this 
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same statute, that it should be misprision of treason to 
imagmc, conspire, devise, i~lvent, or go about unlawfully, 
to set at large any perl>on committed for trea~on, or',>us
picIOn thereof, bcft)re mdictment, and for to declare such 
con"plring, by express word", wrltmg, or other matter. If 
after llldictment, It was to be felony l If after attainder, lllgh 
treason. 

There are no statutes relatmg to the queen's person till 
stat. 23 El. c.l. & 2., when, as usual, there wa~ one made 
concerning religion to accompany it. 

The stat. 23 El. c. 1. was made In aid of stat. 13 E1. c.2. 
concerning bulls; and II> llltended to draw closer the re
strictions on noncollformist~. It enacts, that persons who 
put in practice any pretended authOlity to withdraw others 
from their natural obedience to the queen, 01' who, for 
that intent, withdraw them from the e~tabli~lwd religion; 
0r who move them to promise any obedience to the See 
of Rome; and al~o the persons bO '\\ Ithdrawll, or who 
bhall so pmmlS(" are to be adjudged gUilty of 111gh treason. 
Every person saymg mass is to forfeit 200 mark~, and be Im
prIsoned a year; and those who hear mass, are to suffer the 
t>ame imprisonment, and forfeit J 00 mark.,. All persons 
above !>ixteen years who do ]Jot come to church accord
ing to the ~tatLlte of untforzntty, 1 EJ. c.2. fU'e to forfeit 20l. 
every month of !>llch ab~ence. Aller fl person hus !Iv done 
for twelve months, thele i~ to be a certIficate thereof tlans
mitted by the Imhop, or ju..,tlce of peace, to the King's 
Dench, and then he is to be bound with two sureties in 
200l. at least to hi!', good behaviour, and so to contmue 
till he comes to ('hurch, sect. 1·. Agam, If any person or 
body corporate, employ a schoolma<;ter who doe" not come 
to church, or i~ not allo'\\ed by the bl ... hop, they are to 
forfeIt lot. per month. However, such persons are ex
cepted out ~fthe penalties of tLis act who are usually pre
&ent on Sunday at divine service al> established by Jaw in 
his house, and does not obstinately refu&e to go to church; 
provided that they go to church four times a year at least, 
which by this act is required of every body whatsoever. 

101 

CH AP. 
XXXIV. 
~ 
ELlZAlIo 



108 

C1;J A P. 
XXXIV. 

"---" 
ELIZAB. 

HISTORY OF THE 

So much for this severe law, which is followed by one 
(stat. 23 El. c. 2.) against seditlou" rumours uttered agamst 
the queen. It repealed two former btatutes of the like 
kind, namely, stat. 1 & 2 Ph. & Ma. c. 9. and 1 El. c.6., 
and enacted that a person who spoke qf hzs own imagtn
ation any false, scandalous, and seditious news, rumour~, 
sayingb, or tales agamst the queen, should be put in the 
pillory and have both hIs ears cut off, unless he chose to 
pay 2001 , and suffer SIX months' Imprisonment; and if he 
spoke such news qf the report qf anotlJet, he was to lObe 
one of Ill'> ears, unlesb he would pay the same fine, and 
suffel' Imprisonment for three months, A second offence 
was felony, without benefit of clergy. If anyone bhould de
Vise, and write, prmt, or bet forth any book, rhyme, ballad, 
letter, or writing, con taming b'Candal and .;;edltIOn against 
the queen: or to enconrab>'€ or sur up any insurrection or 
rebellion, or should cause such to be printt'd, written, or 
published, it was made felony without clergy. And to 
prevent idle and mahcious conjectureb about the qupen's 
bre; it was further enacted, that all persons, who, by erect
iug any figure, casting of nativities, or by calculation, pro
phesying, wltchclaft, conjuratIOns, or other unlawful means, 
should seek tl) know, and should bet forth by expres, words 
or deeds how long the queen was to In'e, or whe. should 
reign after her; or should utter any direct prophecies to 
rmch intent; or Iohould by words, wnting, or prmtmg, wish, 
will, or desire the death of the queen, should be guilty of 
felony without clergy. 

The parhamcnt, which met 111 the 27th year of the 
queen, passed two acts, dictated by the exigency of affairs: 
one to confirm the assocIatIOn entl:red into for the prote<.:
tion of the queen'b person; another for suppressing jesUits 
and seminary priests. The situatIOIl of the Queep of Scots 
had become more critical; hostthties had comm'enced with 
Spain; and the zeal of the Catholics was proportionably 
quickened by the great objects in contemplation. The 
h;gislature kept pace With the discontented party, and ~w 
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devised the two statutes above mentioned, directed against 
the enemies of the established religion and the state. By 
the fOImer of these (stat. 27 El. c.l.), it .... as enacted, that 
in case of any invasiclll or open rebellion, or any act agamst 
the queen's person, by or in behalf of one who pretended 
a title to the throne after the queen'" death, or any dung 
should be compassed or Inmgmed to that intent: the queen 
might grant a commiSSIOn to certain lords, privy counsel
lor'>, and Judges, to the number of twenty persons, to ex
amme offences of that kllld, and to give Judgment, a~, upon 
plOof, they should tlJluk fit: and "uch Judgmeut being 
published by proclamatIOn, :.hould exclude from the thrune 
such agam:;;t whom It was pronoulJc~d. And all the queen's 
!>ubJect~ might lawfully by all forcible and pO!>&lble means 
pltl sue to death !>uch per!>on by \\ hose means or pnvlty 
~uch invlThion 01' lebe1llOn should be denounced in the 
above form to have been attempted, done, or Imagmed. 
And such person by whom any "nch act against the queen's 
life should be executed, &hould be excluded from any claim 
to the (,fown, and be pursued by all the queen'., &ubjects 
to death as before mentioned. This i5 the !.ub~tance of 
this famuus act, of which the Queen of Scots was eVldrntly 
the objt'ct. ThiS is the la~t !.tatute which was pa~sed in 
this reIgn to contnve any extraordinary mpuns of protec
tion for the queen's life, or to mflict any new penulty on 
such offenders. They were all made to continue only 
llunng the queen's hfe, and of course expired with it. The 
remaimng statutes on this head me confined entirely to 
religion. 

The stat. 27 El. c.2. was directed against some new object'S 
of jealousy; the jesUits and seminary priest:.. The English 
prie!>ts, who had fled to the Netherlands, assembled them
selves at Douay in 1568, and there had formed themselves 
into a college; afterwards, when they were banished thence, 
another seminary was erected at Rheims, and another at 
Rome; whit:h, as time consumed the popi!>h priests in 
En8land, might still supply new Olles, to sow the seeds of the 
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C l{ A P. Romish religion m.re. For thi~ reason they were called 
~ Seminaries, and those bred up there were commonly called 
EuZAB. Seminary Przests. Out of these co'leges were sent forth, 

into England and Ireland, many Y'1lmg men, hastily put 
into holy orders, and full of the principles there taught. 
Fully persuaded of the dIvine rIght of the pOpE' over causes, 
as well temporal as spiritual; bearing a virulent hatred 
against the queen, and hope of re~toring the catholic re
ligion by means of Mary Queen of Scots. The&e persons 
pretended only to administer the sacraments of that religion, 
and to preach to papists; but it was soon found, that they 
were sent under-hand to &educe the queen's subjects from 
their allegiance, and to prevail on them to be reconciled to 
the church of Rome. To these seminaries were sent out 
of the kingdom great numbers of young men of all sorts, 
who were admitted into the college upon making a vow to 
return again to England. The jesuits also, about the year 
1580, began to come into England. These two descrip
tions of papists were the most dangeroUl" and were daily 
creeping ~ver mto this country. Several proclamations, 
according to the practice of these times, were made agaiust 
entertaining these persons, and sending over children to be 
educated in these seminaries. (Cambd. 244, 245, 246.) 

At length the legislature came to a resolution, to pass a 
standing law against such suspicious persons. It is accord
'inglyenacted by stat. 27 EI. c. 2. that all jesuits, seminary 
priests, and other priests whatsoever, ordained by any 
authority from the see of Rome, should, WIthin forty days 
after the end of the parliament, depart the realm. And it 
shall not be lawful for any jesuit, seminary priest, or other 
priest, deacon, or religious or ecclesiastical person whatso
ever, being born within the realm, and ordained as above
mentioned, to come into, or remain within the realm, after 
those forty days, under pain of high tI'eaSl.,)n. And 'the 
knowingly receiving, relieving, or maintaining &1;11 su~ 
person is made felony without clergy. So far of pel'SOm 
in orders. It is enacted, if any of the queen's subjects, not 
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being of the above description, brought up in any college 
of jesuits or seminary beyond the seas, sball not, within 
SIX months after the proclamation, return, anll within two 
days after, submit him~elf to the law; then he shall, upon 
llis return, in any other way, without submission, be ad
judged a traitor. Those who shall spnd over sea any re
lief or maintenance to any of the above-mentioned persons, 
or to any college or semmary, are to incur a pnemunire, 
(sect. 6.) And to prevent the mcrease of noviciates in those 
places, it is enacted generally, that none bhall send their 
children, or other", bemg under their government, to any 
parts beyond seas; without special licence of her majesty, 
and four of her privy council (except those, whom mer
chants send abroad on affairs of trade, and mariners), under 
pam of forfeiting 100l. (sect. 7.) To promote the discovery 
of these offender~, any persons knowmg a jesUit, semi
nary, or other priest, to be within the realm, and not dis. 
closmg it to some justice, or other head officer within 
twelve days, shall be fined' and impnsoned at the queen's 
pleasure; and such justice not giving information to some 
privy counseUof"within twentY-Clght days, shall forfeit 200 
marks. 

Any of these persons might, within the forty days, or with
in three days after his return into the realm, liubmit himself 
to some archbishop, bll.hop, or justice of the peact:, and 
truly and sincerely take the oath of supremacy, ordained 
by stat. lEI. c. 1., and by writing under his hand confess and 
acknowledge, and from thenceforth continue, his due obe
dience to the laws, statutes, and ordinances made, or.to be 
made, in causes of religion; and should thereupon be dis
charged of the penalties of tbis act, (sect. 10.) However, 
if such person, within ten years after submission, corne 
within ten miles of the queen's residence, without the 
~ lr~ in writing, he was to lose all benefit of his 

Sr4l)lJuqion. '. 
, There was a statute made in 29 El. (c. 6.) to enlarge and 

enforce the paymeat of the penalties ordained by stat. 
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23 EI. c. 1. ~ ~es that eveII'V person, Ol'lCe. convicted 
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undt'r that act for not gOltJg to church, shall, at the Easter 
or Michaelmas, whichever follows next after his convic
tion, pay into the exchequer 201. tor o:!very month contained 
ill the indictment; and also, for every month after sllch 
conviction, without finy fre;,h indictll1ent, in like mannel', 
201. per month, as much as shall remain unpaid. And 
if default 15 made in allY payment, a11111s goods and two 
parts of his lands may be seIzed and enjoyed by process 
out of the exchequer, leavmg a thu'd part for maUltenance 
of the offender and his family. 

The two la~t statutes made in thi:. rpign, agaim,t these 
offenders in matter!> of religIOn, ,~ere in the thIrty-fifth 
year of the queen. Tbe first of these was designed "to 
prevent the inconveniences wluch might follow from the 
dangerous practices of seriztzom sect01 iCS and di~loyal per
sons." This was levelled at the Puritan,> and other Non
conformists of that descriptIOn. The mflkers of stat. 
23 E1. had probably nn eye to the new set of re]jglOus 
malecontents; as that act provide& penaltIes agmw,t such as 
refuse to attend the service of the chur~ (,the gre<lt cri
terion to discover people of these sent_ts,) and bears 
the same title WIth tillS: "An act to retam the queen's 
majesty's snhjects III their due obedience." The republican 
notions of these people rendered them less patient of law
ful authority, it wa& then thought, than the papIsts natu~ 
rally were; and were therefore considered, more properly 
than them, under the description of dIsobedient and dis
loyal. The other of these two acts was against popish 
recusants. 

To begin with stat. 35 EI. c.l. It is thereby e~ted; 
that if any person, above the ag~ of <;ixteell years, w~ ,bas 
obstinately refused to repair to church, and for~li,fo 
do for one month, shall, after forty days, •. that 
of parliament, by printing, writing, or diJe¥... ~ 
speeches practise to persuade any of the queen's ~s 
to deny her power and authority in cases ecclesiasticah or 
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to that end, shall persuaae.any one from going to church; 
or to be present at any unlawful assemblies, conventicles, 
or meetmgs, or shall himself join in such assemblies; such 
per~on shall be committed to prison until he conform, and 
make open submission and declaration of such conformity. 
And If he does not so comply within three months, bemg 
required by the ordinary or a justice of the peace, he shall, 
being warned and required so to do by a justice of~ace, 
upon his oath, in sessions, abjure the realm, and depart; 
which abjuration is to be entered of record. And If he 
refuse to abjure, or after !Ouch abjuration he neglect to de
part, or shall return without tile queell's licence, it shall be 
felony without clergy. 

However, if a person who has incurred the penalty of 
this act, shall, before he is warned and required by some 
justice to make abjuration, go to some church on Sunday, 
and there make open and public submiSSIOn to the law, he 
is to be discbarged of tbe penalty. A form of which sub
miSSIOn ib set forth in the act. This submission to be en
tered in a book in the pam,h, and to be certified to the 
bl~hop. An,..on who entertains, receives, or maintains 
offenders unde~is IIct, after notice given to him by the 
ordinary, justice ofas<;ize or oftbe peare, the minister, curate, 
or churchwarden, &hal1 forfeit 101. per momh, durmg the 
time he so does: but tiJlS is not to extend to persons WIlD 

relieve a wife, father, mother, clllld, ward, brother, si~ter, 
wife's father or mother, not !laving an!! e{'rtam habitatwn qf 
theiro'wn, or the husbands or wives of any of them, sect. 9. 
Persons abjuring are to forfeit all their goods and chtfttels, 
and lose all their lands during life, sect.IS. I t is provided 
that n~ popish recusant (who were re&erved for another 
kind of proceeding. as we shall see,) nor feme covert should be_ to abjure by virtUl~;. that act, sect. 12. These 
w c~uces expected from the sectAries, and 
su ~ ~ penalt. on those who refused to conform, 
in whlch there is nothing sangUlnar.¥i but in case of dis
obedience to the oath of abjuration~ towever, the severe 
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sanctions under which they were required to join in the 
national worship, lind to ab!>tain from their own, we're suf· 
ficiently grievous. 

It was also now thoughtt petter to order and regulate 
Poplsh recusants, than to Increase the number of sanguinary 
laws already made. The stat. 35 El. c.2. was made with 
that view, and contained some dircclion& &imilar to those 
enacClod in the last statute regardIng the sectaries. Though 
the puritan&, from their liberal notions respectmg religIOn· 
and government, had drawn upon themselves the imput
ation of disloyalty and sedition, they had never experIenced 
the free language applied to the Ron an catholics. This 
act speaks "of traitorous and dangerous conspiracies and 
attempts, dally deVised by sundry Wicked and seditious 
pel sons, who, terrrLlng th~mselves cathohcs, and uemg tndeed 
spzes and zntellzgencel s, not only lor her majesty's foreign 
enemies, but also for rebelltom. and traitol'Ou<; .mbJects born 
within her domimons; and hldlllg their most detestable and 
devlhsh purpose uI\der a false pretext of rellglO'1 and con
science, do &ecretly waw]"r and &hift from place to plnef', to 
COITUpt and seduce her maJe"ty's subJect~ to st'I' them to 
sedition and rebelholl." Thi~,_ the cha"Feter gIVen of the 
pen.on~ who are the objects of this act. They, therefi>re, ap
plIed to them a polIcy wluch had been befi)re attempted with 
regard to jesUits and seminary priests, who had ~ubIllitted, 
of confining them for a certain time to a particular distance 
from the court: thIS was now applIed, in another shape, to 
all Popzsh r'ecusants. (a) It is enacted, that evel'y person above 
sixteen years of age, being born withIn the realm, or ma.le 
denizen, and haVIng any cel talll place of dwelling, who, 
being then a popish recusant, shall be convicted for not 
repamng to church, bhall, w¥;hill forty days after such con
victIOn, repair to the pl~~ais usual dwellmg or abode, 
and shall not remove above five mile& fro,ll then .. -\Illon 
pain of forfeltmg all his goods all,\,J;hattels and his Ianos 

(a) TIlese are the first acts m whIch POl'uh recusants are menIJoned under 
that appellat.lOn, namely, S5 EI, c, I, 2, 
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during life. And those who have no certai'n place of C H A. P. 

dwelling are to repair to the place where they were born, ~ 
or where their father or mother then dwell, and there stay, ELIZA .. 

under the above penalty, se4l\ 4. And all such persons, 
within twenty days after th. coming to nny of the sttid 
place, are to notilJ their arrival, alld present themselves, 
with their names in writing, to the mInister ofcumte, and to 

• the constable or head borough of the town: the mi~ or 
curate tO,make an entry thereof in a book, and to certify it 
to the justices in sessions, who are to cause it to be entered 
in the rolls. 

But because some were not of ability-to answer any com
petent penalty, the act further provides another cour~e to be 
taken with them; for all per~ons of thllt kind (not being 
femes covert, not having land~ or hereditaments of 201. pet' 
annum, nor good~ alld chattels to the value of 40/.), bemg 
popi~h recusants, and offending as above, and neglectmg to 
comply WIth the directions of thIs act, who shall not witllln 
three month!> after bemg apprehended, conform to the laws 
in coming' to church, and making open submission, when 
reqUired by t~p or .tlce of peace, shall abJlUoe the 
realm In the lIke tnannert , , wrth the lIke penalty for diS

obedIence, after 5uch abjuration, as IS mentIOned in the last 
act. Persons by thIS statute confined to the 3pflce of five 
mIle'> round their usual dwelling-place, may exceed those 
lImIts upon ha'Hng a licence to travel, under the hands of 
two justices, wlth the assent of the bishop, lIeutenant, or 
deputy-lieutenant of the county. And persons bound to 
appear to process out of any court bonafide, shall not incur 
any penalty. 

Any person, before he is convicted of any offence against 
this act, who shall in the church, on Sunday or 
other festival day, hear di and then, before the 
sermou.or reading the gospels, Ihke public and open sub
mission (a fOrm of w. is given in the act) and declar
ation of bis conformity~' shall, in like manner as offenders 
Ullder the last statuw" be disdlarged of the penalties of this 

I 2 



116 

o.H A P. 
XXXIV. 
'-.-' 

ELIZAB. 

Common 
offences. 

Cut-purses 
and plck
purse~ de .. 
pnved of 
clergy. 

HISTORY OF THE 

act, unless' he afterwards relapses, sect. 15, I G. 18. This 
submission to be entered in a book by the minister, and 
certIfied withm ten days to the bishop, sect. 17. Any 
perl>on suspected to be wsuit, seminary, or massing 
priest, who shall refu!>C to abswer whether he is <;0, when 
examined by a person having lawful authority, shall be 
committed to pri&ol1 without ball or mainpri&e till he does, 
sec._ 

With thi'l concludes tItis head of st~tutes relatmg to re
ligion and the government. The object of these laws, as 
well as the dC~lgn and scope of them, lequired that they 
should be treated some" hat mlnutel). While they show 
the great effect which was at that time attrIbuted to the 
power;, of legal proviblon, they display, in a remarkable 
manner, the extent to which our crlmmal law was then 
sbained; aoo, 011 all account!>, dley deset've a particular 
regard in the hi<;tory of our jl1rI'lprl1dence. 

The remmnmg penal btatuteb concern common offences, 
of which those first deselve notice which make any alter
atiOn in crime<; that before eXI;,led at common Ia"" such as 
taking aW!ly clergy. WI' shall, after tta con shIer those 
whi{ h respect the coin, and t.uch a~late to common 
felonie<; Rnd mlsdemeanor<;. 

Of the former kind, the first which presents itself;s stat. 
8 El. ('.4., made agamst the cut-purscs and plck-pUl',es of 
that tIme. The preamble of this act, as It fully describes 
tbe persons agaimt whom the law wa~ levelled, and that in 
a very particular manner, is worthy of notIce. It speaks of 
them as " a certain kind of evil-dtsposed persons, commonly 
called cut-purses, or pick-purst:'s, but, indet:'d, by the laws of 
this land, very felons and thieves," who" do confeder toge
ther, making among them~ as it were, a brotherhood or 
fraternity of an art or my~ live Idly by the secret spoil 
of the good and true subjects of this realm; and, as well 
at sermons and preaching~ of t~ord of God, and ~in 
place!> and time of doing divine sertrce and common prayer 
in churches, chapels, closets, and oratories; and not oply 
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there, but also in the prince's palace, house, yea, and pre
sence; and at the places and courts of justice, and at the 
time of minil>tl"ation of the laws in the same; and in fairs, 
markets, and other assemblwof the people; yea, and at 
the time of the doing execufi)u of such Ub been attamted 
of any murder, felony, or other uiminal canse, ordained 
chiefly for tenor and example of eVII-doel~, do, Without 
re~pect or regat'd of any time, place, or persoll, o.any 
fear of God or the law, under the cloak of honesty by their 
outward appearance, countenance, and behaVIOur, !!ubttlly, 
prIvily, craftily, and felonlOu~ly, take the goods of dlven 
good and hone~t subject'> Ii'oJI1 theit' per50ns, by cutting 
and pickmg thetr pUI'~e~, and other ftlOlllOlIS ~lClg"tS and 
devices, t& the utter undolllg and impovell~lllng of maIlY." 
After thiS it i~ enacleu, thnt no per~on who :.lwH be mdlcted 
or appenled for felomon" tJkll1g of any money, good,;, 01' 

chattels, f!'Om the person of any other PJlvz!1j WIthout IllS 

knowledf.!e, in any place wiJahoever, and ;,ball be convIcted 
by verdIct or con fe:,,;, 10 11, or will not allswer dIrectly. or 
shall stand Wilfully mute, or challenge peremptorily above 
twenty, or be \lIIIIItwed, &haU be admltted to hi~ clergy. 

An exnct att~on to t.rdtllg of tIm. 8ct ha .. llIduced 
many to thmk, that tIle COIl<;lrllctlOn of It is over~lrutlled 
when applied, ill general, to modern pil,kporkets. It is 
ob:"erved, that, accordmg to the fa~hlOn of dres!> 10 those 
dayE, the pur~e used to hung at the gIrdle, and that lJIe 

persons de~cribed 111 the plcaruble were such-; who, under 
the appearance of gentlemen, could mtroduce them<;eIve~ 
into alllcompallles and places; that the cutting or pickll1g 
of purses of that kind was a very different act from the 
bllsines5 ofplCkmg pockets. To thiS, perhaps, it might be 
added, consil>tently enOUgh. the stl'lctness sometimes 
observed in, construing la very penal as tbi!', that 
when the fashion of m:e"s w¥.Mtert'd, there no longer re
mained the subject UAdt>d hy this sctf and that no offence 
could be committed u'Wler it. But this, perhaps, 110 allow
ing too great influence to the preamble of a statute, which, 
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it is well known, though genel'ally explanatory of the occa
sion of an act, is not always to control the wordmg of the 
enacting clause; dnd in thl!> instance the enacting part is 
so general, as well to warr ... the practice which has been 
founded on it for many yeM. 

This statute makes another very material provision re
spec;ting clergy. It sometimes happened that a man who 
ha.e committed some felony, fwm which, clergy was, 
taken away, would afterwards be arraigned for some !lingle 
felony upon which he would be allowed his clergy, and 
after that he could not, by law, be Impeached for the former 
offence. To remedy this, ii is enacted, sect. 4., that every 
person who shall be admitted to his clergy, amI be de
livered to the onlmary and make his due purgation, and 
shall before such admis!>ion have commItted any other 
offence whereupon clergy is not allowable, may be indIcted 
and used in all things accordmg to the law, a3 though no 
such admission to clergy had been. 

The next statute relatiflg to clergy IS stat. 18 EJ. c. 7., 
which ordams, that If any person commIt any manner of 
felonious rape, raVIshment, or~glary,., shall be found 
guilty, outlawed, or confess,. shalll'lfifer death, and 
forfeit as in cases of felony, Without any allowance of the 
benefit of clergy. And for plain declaratIon of the law 
lIpon thIS point, it is also enacted, sect. 4., that If any person 
s4all unlawfuHy and carnally know and abuse any woman 
child ulilder the age of ten years, it shall be. felony without 
allowance of clergy. 

In order to avoid perjuries IIDd other abuser in the 
purgation of clerks convict delivered to the ordinary, it is 
by the same statute enacted, that persons adftlitted to their 
clergy shall not be deh*vthe ordinary, as had been 
acc~stomed, but after c wed, and bJ)l!ning itt the 
hand, according to stat. 7. c ft., shall forthwith be 
enlarged out of prison. Hu.wev~ justice may, fur the 
further correction of sllch person~p them in prison for 
such time as they, in thelt discretions, shall think. con-
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venient, so as it does not exceed one year. By which pro
vision the benefit of clergy, after many and various qualifi
cations and changes, was, at length, reduced to its present 
appearance; for the subseq. clause of tillS act is only a 
more full declaration uf wh.~ad been provided by stat. 
8 EI. c.4. § 4. That act had enacted, thM persons admitted 
to their cle"gy should, notwithstanding, aJlswer to indict
ments for former felonies not clel gyable, if they b4AJllde 
their purgation; but now, as stat. 18 El. had takePa:way 
the necessity of making pUl gation, on that account, as well, 
perhaps, as to extend the prOVision of stat. 8 EI. to all for
mer felonies, it I!> now by th~, present act further enacted, 
that all per~ons whO' are admitted to the benefit of clergy 
&l1a11, notWithstanding, be put to answer to all othel jelomes, 
and suffer executIOn lor the same, as though they had been 
delivered to the ordmary and made their purgation. 

There are two other act;. willch take away clergy fj'om 
felons, made m the latte1 part of this reign. Stat. 39 EI. 
c. 9. takes away clergy irom th~ prinCipals, and accessaries 
before, under stat. S Hen. 7. c.2., of stealIng heiresses, If 
they are convi. or attamted f>tand mute, make no dIrect 
nnswpr, or chBnge uAttptorily abo\'e twenty Jurors. 
And by chap. 15th of ti,~me act, clergy is taken irom a 
certam specIes of /zousebreakers. To umlcrstand the deSign 
of this act, we mmt con .. ider the preamble, wlllch hus, 10 

thiS case, oeen allowed to govern, III some degree, ~he 

enactmg clause, though that of stat. 8 El., as w~e before 
ob~erved, hab been dlbregarded. It recItes that "diver!> 
lewd Abd felOnIOUS persons, of latc yearb, understandmg 
that the penalty orthe robbmg of houses m the day-time 
(no per!;on bemg in the house at the time of tilt! robbery) 
is not so penal as to co.. robbery in any hou&e, any 
person being therein at t of the robbe,'y, wluch has 
emboldened divers lewd ',to watch their opportunity 
'and time to co~y einou& robberies, zn breaking 
and .uenng divers West persons' houses, and especially 
'Oftbe poorer sort of people, wao, by reason of their poverty, 
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are not able to keep any servant, or otherwise to leave any 
body to look to their house when they go abroad to hear 
divine service, or from hume to follow"thelr labour to get 
their h\ing, which is to the lWt.derance ~nd loss of good sub
jects, and the uiter ImpoveriJ1Rng of marty poor Widow!., sole 
women, and other·people." After thus setting forth the 
occasion of the act, It IS ordained, that if any person shall 
be ~cteo by verdict, confe"o.lOn, or othel WH,e, according 
to laP,f'or iliejclonwus taXmg away, in the day-time, of any 
money, goods, or chattel, bemg of the value of five s\lll
lings or upwards, in allY dwelling-house or houses, or any 
part thereof, or any outhoul>e or outbou"es belonging to 
ano useo with any dwellmg-hou!:e, 'although no person 
shall be III the said house or outhouse at the time of such 
felony committed, then sULh person" shall not be admitted 
to their clergy. Upon thiS act it has been held, that, not
withstandmg the enacting clause speaks only of a felonious 
takmg, and, III fact, takes. away clergy from a r:.imple lar
ceny; yet, as the preamble mentions breaklTlg and enter mg, 
and robUzng, no pe1son bel1lg thelem, tIm, has been con
sidered as an interpretatIOn of' the melllilg of the legis
lature, and these circumstance. con!>i.ed as necessary 
to be laio and proved to con2~te an offence under this 
statute. 

The former acts, which had taken away clergy fwm cer
tain larcenies, had been framed With an eye to certain cir
cumstances attending this CrIme, as ]Juttzng inftar m a dwell
ing-house, Pllvzly, and the like. This is the fir&t which took 
iq,to the account of criminality the value of the thing-stolen. 
Now, therefore, as the case ofstealmg under the value of 12U. 

was not Within any of the former acts, If the thing taken was 
valued at les!> than 5s., the pjfcnder was ont of the penalty 
of dns law. As thl!. valuaA.js left to the discretion of 
the jury, who esttmate it, ~' all equitable allowances tor 
the changes which happen in the.e of money at dif
ferent periods, no great inconveniEiSs, if any, arise from 
fixing such a stated price upon a man's life; and the legis-
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Jatllre have accordingly adopted thIs mode, among others, 
of marking the degrees of tim; offence in several subsequent 
statutes. 

After the dit.cordant opintps thllt have been mentioned 
in different parts ot tIllS history on the subject of pnllClpol 
and acces!>ory, It will be a ~!llI~[acliorfto find that former 
precedents have been reviewed, and after :,ome attempts 
made to reconcile them, to see the law on tlus iIWotant 
article settled on au(horlty. Thib beems to havT' been 
done at least by the lauer end of tlus reign. In S!jel"s case, 
we find it re'iolved by the whole court, that if the principal 
is pardoneu, or lin" his clergy, the acce~t.ol y CIlnnot be ar
raigned, accordlllg to the old maXim, ubI Jad1ll1t 11l1lluln, lbi 

.fin/la lIulla, and none can be called plllll-ipal till he I~ so 
proved and adJudgt>d oy law, and that ought to l,e hy J1ulg
ment on verdict, confe'i~ion, or outlawry: and, thel'dtH e, 
when the principal 15 pardoned, or takes hiS clergy b('fiJi ( 
judgment, the acct'~,>ory shall never be arraigned, because 
thel'e ib no judgment !lgaimt the pt'lI1clpal; but If lhe pun
cipol is pardoned, or has hiS clelgy alter judgment; the nc
cessory ~hall bWI'31gned. (4 Hep. 43.) In Blblt"c'~ cu~e, 
about ~ix years"l!(fter, It. held there could be no acce::.
sory before to mauslaugfmrr, or wther, according to Lam
bard, chance-medley, because it mu"t alwny~ be 011 a sudden 
affray; and because the prmcipal hall hi!:> clergy Lcfore 
judgment, tbe acces~ories were not an nlgneu; upon the 
authority of Sycr's cabe, wllLch wa~ recoglmed a~ settled 
law. (Ibtd.4<1<.) 

Notwith5wnding the humour of the hmes was to take 
away clergy from cerlam offences, that pnvilege was in no 
dI~favollr in OUl' courts, wherever all offender wa" entitled to 
it by law. Pel hap", ~ince !tome [elomes had been depl ived 
of thi" privlit>ge, it was ~ht the leglshlture meant to 
&peak plainly, that aU other 'liOns ,vere not sudl as merited 
capital pumshm~d therefore their claim of clergy 
should be favoured W"much as pOSSible, to a'>sist the above 
distinction. It was the opinion of all the justices of assize 
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assembled at SeIjeantli'-lnn, that if a felon in a clprgyable 
felony prsyed the book, and wac: found not able to read, 
and it was recorded by the ordinary and the court non legtt 
ttt clerzeus J yet, if he should.be kept ir prison till another 
sessions, and upon being a~ked should read, he should still 
have his clergy, mfwithstanding the above record. And 
they quoted a case in the time of Henry the Sixth, where 
it is «lid thIs priVIlege should be allowed even under the 
gaUowti. Yet they stIll pretended to lay down the old law 
upon thIS head; namely, that a gaoler who taught a pri
soner to read, would be now puni&hed for a contempt. 
(3 & 4 El. Dyer, 205. 6.) 

It seems that, before the statute of the 18 EJ., the whole 
matter of granting and recOldmg clergy was reduced to a 
mere formalIty. The followwg case, which happened 10 

the fourth of the queen, \\' III be an ll1stance of thIS, as well 
as a proof of the necessIty for stat. B EI. about clergy. One 
Stone had committed two feloJlie~ in one day, olle c1ergy
able, the othel' not. He was first lIldlcted of that whIch 
WII!> c1ergyable, and beIng found gUIlty, petlt lzlnum, et 
traddo Cl tzbro lcgzt ut clerzcus, and this ~ntel ed by the 
clerk; but no such words as t,..w ordinario. And yet 
he was reprieved, Without any jtklgment being passed; and 
then, at a subsequent seS~lOn~, he was IlIdlcted of the other 
felony, and arraigned upon It: he was found gUIlty of thiS 
alSo(), et tllllC pettit lzbrum, ct lzabU/t, rt legzt, sed non l-rematur, 

neque tradztllr ordmm zo, all whIch was so entered With a 
cUl'la ali711sm r nilt, .sc. and judgment wa~ re~plted for It 

year; when the lecorder of London, before whom It had 
been brought, proposed the que5tlOn to the judges, whether 
h;~ 5hollid have judgment to be hanged, or should be deli
vered to the ol'dmary as a clerk convict; and, L€ing debated 
by the justices of both bencb"*tld aSbize at Serjennts'-Inn, 
seven of them were of one opinion, and SIX of another. 
Catllll, the chief justice; A. Dr0"\l, •. ;astice; Bendloe 
Pountrel, Welshe, and Harper, se"~nts; and Gerard, 
attorney-general, held that he should have judgment 110 be 
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hanged, because DO judgment of clerk convict had been 
given against him on the former indIctment; and besides, 
the fipcond offence, they said, should be com.trued more in 
favour of the queen; namely"that it was committed since 
the first arraIgnment, and if so, the plea of autreic)}t convict 
wo~ld not aVail hIm. On the othe..-hand, Dyer, chief 
justice; Sanders, chief baron; Whiddon, Corbet, and 
Weston, justices; and Carus and Cholmley, ser.Jeants, were 
of opimon that the not entenng the tradatu,1' mdinfIf'Jo was 
a default in the court, and should have been entered of 
course. His Me, they saId, had been once In Jeopardy; 
and It shall not be inteuueu that the felony for which clergy 
did not lie was committed before the other, for by the in
dictments they appear to be both done the same day, and 
mfavorem til/a: the mo~t merCiful .,ide should be taken. 

It is observed by Dyer, that though the present felony 
wa<; committed after the other, yet If the felon had bad 
judgment on the former indictment, as a clerk convict, 
though he was not delivered to the ordmary, he ought not 
to be arrmgned on the second mdictment; because he was 
dl5charged by the conviction from all felonies committed 
by hUll hefore the conviodon; because he ought, according 
to Staunforde (fo1. l08.), to he charged with all Ins offence~ 
before his clergy is allowed, or, at lea~t, bpfore he goes 
f!"Om the bar. For on the same day, as soon as the wurt 
have recorded quod le,!!:lt ut clCI nu.\, he shall be said to be 
the prISoner of the ordmary, though he actually returned to 
the prison from whence he wa~ brought, otherwl~e the stat. 
de clero 25 Ed. 3. c. 5. would not he ob!lerved. There seems 
to have been a difference of opinion, or, at least, of prac
tice, in the entry of the prayer of dergy ; !some would have 
it, et tmdtto ez llbro legIt ut clerlcU!', et tradatur orr/mario, 
and not in the style of a jd~nt, zdeo fladatur ordmarto, 
&c. It was saId by the clerk!. of the King's Bench, that 
the latter was" Frr, they used. (4EI. Dyer, 214. 48.) 
It appears from the case of Holcro/'t before mentioned, 
which though wao; two years after the statute, that these 
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entries of clergy were not regularly made; anu thpy there 
held that the part) should not bc prejudiced by an omis
sion of the COUl t; but, if no clergy wa~ even prayed, but 
being a clergyable offence, the Judgment was Iesplted, and 
it passed over in &ilence, as was the common \\-uy, the 
party should have the &ame benefit of It, if It was nece&
sary to plead it on any future occu"ion. 

The debated point, whether on a conviction of man
:.laughtel· in an appeal, (V1d. ant. and 3 EI. Dyer,201.67.and 
9 EI. Dyer,261.) the CLOwn could pardon the bUlllmg in the 
hand, was at length settled in Bl£,f!,en's ca~e, at the latter end 
of this reign. It is !>aiu, that an appeal heing the suit of the 
party, and by !>tat. 4 Hen.7. c.lS. the burning of the hand 
being part of the pnnlshment, It couTd not be remitted 
by the cl'Own. Dut on conference with the judges it was 
re~olved the pardon would be goou ; for the buming in the 
hand was not oruained by ~tat. 4 Hen. 7. a'l a pnni:.l,ment, 
but mm'ely to signiry to tIle Judge whether [he party had 
had his clergy before or not. Agum, It was objech>tl, COll

formably wI[h what wa<., l(lld down in [hat I<H'mer case, 
that the queen could not pardon the Imprisonment; ~o now 
it WfiS bald, though the burning in the hand might be par
doned, yet the defem]'mt might be impmoned at the suit 
of the pal ty; for now thel e wa'l tIllS addItional re{.&on, 
that by ~tat. 18 El. they c . .tnnot uellver the pl'ibOner before 
he IS burnt in the haud. nut they rc~olved, that though 
by that aLt the pri:.oner, after clergy alloweu and burning 
in the hand, should be pre~ently enlargeu; and though 
they held that act 10 extend to appcah, as well a<; indIct
ments, yet, they smd, as the queen had pnrdoned the burn
ing III the hanu, the p~trty, by con:.trnctlOn of that act, 
&hould be di:"charged of hl'J impn!>onment, otherwi"e he 
must, upon the above objection, remain perpetually in 
lwiQon. (5 Rep. 50.) 

Next follow the acts concerning the emil. It had been' 
made treason by stat. 3 Hen.5. c.6. to cItp, wash, round, 
or file the com. This had been repealed by the general 
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repealing act of Queen Mary. This practice, therefore, 
had of late been more boldly continued, as the statute says, 
for tvic1ced lucre and gam's sake, on which account it was now 
enacted by stat. 5 El. c. 11. that clipping, washmg, round~ 
ing, or filmg, for wicked lucre or gam's sake, of the proper 
money or com of this realm, or of tIte money or com of 
any other re.llm allowed and suffered to bl:: current witlUll 
thiS realm, by proclamatIon, shall be adjudged trea~on. 

But thele were olher ways of lnjurmg the coin besides 
those de,>cribed in that act, which occa~ionpd another to be 
made, 5tat. 18 EJ. c. 1., which declares, that if any person, 
for wicked lucre or gaiu\ ~uke, blj auy m t, 'ways, 01 means 
wllGtsoeve1, ..,hall impair, dlmlmsh, fill'>l(y, scale, or ltglilen 
the proper com of thi!> realm, or the roin of any other 
realm allowed and suflered to be current WIthin tillS realm, 
by proclamation, it shall be deemed tl eason. Thei>e two 
act'l extend to cOllll'>ellors, comenterb, and alders; and both 
of them &a\'e the cormptlOn of blood ,dnch would other
wise filllow upon the uttalndel', and also the wife's dower. 

In the mean time it was, by &tat. 19 El. c. 3., made mis
pri1>ion of lrea'>on filli>ely to forge or counterfclt any i>uch 
coin of gold or 1>llver as IS not the proper COlli of thl'l 
realm, not permitted Lo be current wlthlll the realm, "IHch 
ex.emb al-.o to procUJ ers, alders, and aLcttnr.,. 

We shall now go through the fC1onie~ enacted by I'nr],n
ment 111 the order In which they arose. Flr~t, we find It 
wa .. made felony, hy !>tat. 1 EI. c. 10., to cOllvey, or pro
cure to be conveyed, ulto any ~hlp or veb~el any leather, 
tanned or untanned, or any tallow, With intent to trans
port them beyond sea. TillS, however, was repealed by 
stat. 18 EI. c.9. Then stat. 5 El. c. 10. revIves the stat. 
22 Hen. 8. c. 7., concernmg 1>ervanb embeLzlmg their mas
ter's goods. which had been repealed by the general repeal
ing act, '>tat. 1 Ma. st.!. c. 1.; anll ch. 17. of the same act 
revives also stat. 25 HeJ1. 8. c. 6., made for the pUlllshment 
of buggery, which had also been repealed by the i>tatute 
of Mary. 

In the parliament of the 5th EI. there was an act made, 
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c. 20., to explain stat. 1 & 2 Ph. & Ma. c. 4. concerning 
./Egyptians. It had become a doubt whether that act was 
not confined to such persons who were torelgners by birth, 
and not to those who being born within the realm became 
'tIf their company, and counterfeited theIr speech and man
ner. It is, therefore, declared, by stat. 5 El. c. 20., that 
the former act shall continue in force; and to remove the 
doubt, it enacts further, that cver,y person who shall be seen 
in any company of \agabonds, commonl} called .iEgyptians, 
or counterfeitmg, transf01 ming, or disguising them~elves, 
by their apparel, speech, or other beha, iour, like .iEgyptians, 
u.nd shall so contmue at one 01' several tunes for the space 
of a month, shall be judged felon~, WIthout the benefit of 
sanctuary or clergy; and, moreover, shall be trIed by 
people of the county, aml not pf1' mpdtefatpm l.llgu(f!. The 
penalty of this act not to extend to chIldren un(ler fourteen 
years. In further explanatlou of the Ret of Ph. & Ma., it is 
declared that It is not to be con!>J(lerel l as compellIng people 
born within the realm to depart, but only to It.ave that 
course of lIfe. 

As a cOOlpalllon to thIS act, the parliament in the same 
ses"lOn pas"ed another, c.16., against wltchrraft and en
chantments, containing very severe and sangumary penalties 
agamst these Imagmary CIlUles. The stat. 33 Hen. 8. c. 8. 
had been repealed by stat. 1 Ed. 6. c. 12., and as no Jaw 
was now in force to pUlllsh the offenders, it was enacted by 
stat. 5 El. c.16., if any persoll use or practIse any invoca
bon or conjuration of evIl and wicked ~pirits, or practise any 
wltchcraft, enchantment, charm, or &orcery, whereby any one 
shall happen to be kIlled or destroyed, It shall be felony 
without clergy: and If anyone be thereby w8sted, con
sumed, or lamed, in body OJ' member, or any of his goods 
destroyed or impaired, such offender is to be Imprisoned 
for II. year, and to stand in ipe pIllory once a quarter during 
that time for six hours; and, for a second offence, shall be
treated as a felon without benefit of clergy. And further 
to put an end to all practices of tins kind, any person taking 
upon him, by WItchcraft, enchantment, charm, or sorcery. 
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to tell ,in what place any treasure of gold or silver, or stolen 
goods, might be found; or using the above practices with 
intpllt to provoke anyone to unlawful love; or tAl hurt or 
destroy anyone in body, member, or goods, is to suffer 
imprihonment and pillory, and for the second offence to be
deemed a felon wIthout clergy, as in case of thohe who do 
actual mihchief. (Repealed by stat. 1 Ja. 1. c.12.) 

Thus were several former act~ revIved With additional 
severity. To the&e may be added stat. 1 Eliz. c. 7., which 
revives stat. 23 Hen. 8. c.16., making it felony to sell, ex
change, or deliver wlthm Scotland, or to the use of any 
Scotsman, any horse. (Repealed by 4· In. 1. c.!.) 

The exportation of sheep was re!>trained under severe 
pllins by stat. 8 El. c. 3. Any pel'~on who hhall deliver, 
lIenu, receive, or ptocme to be delIvered, henl, 01' rel'eiveu, 
into any hhip, any ram~, i>heep, 01' lambs, being alive, to be 
conveyed beyond sea, IS to forfeit all }Il~ goods, half to the 
queen, and llftlf to hml that will sue for the same; he is 
further to suffer a year's Hnprlsonment, at the end of which 
he is, III "orne market-town, III the fulness of the market, 
on the market-day, to have IllS lift hand cut '!If, which IS to 
be nRlled up in the most public place of the market. The 
second offence is made fdony. Another fCiony Wab created 
by stat. 31 El. c.4 .. , which lllillctt- that pen'lIty on persons 
who have charge or cut-tody of any armour, ordnance, tlJUtll

tion, shot, powder, or hablhments of war, belong 109 lo the 
queen; 01" of any victual!> provIded for vlctuallmg Illly sol
dier", gunners, maTlners, or pioneers; and shall for lucre or 
gain, or of purpose to hmder her maje~ty's service, embez
zle, purloin, or clil1veyaway any of the above-mentioned 
articles. This act has a clause Similar to one we have be
fore remarked upon in a statute of Ed ward the Sixth. namely, 
that " such person as t-hall be impeached for any ofi'c!lce 
made felony by this act, sllali, fI:y .'11 lue qf thlS act, be ra
-ceived and admltu:d to make any lawful proqfthat he can, b;tj 
lawfol witness or othelWIS(', jar hts dtscha1ge and dtjimce." 
Miserable, ~ndeed, was the condItion of pnsoners when they 
~eeded the direction of an .let of parliament to secure them 
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C U A P. a fair and canJid hearinf!. as well of their defence as. of the 
~ proofs for the prosecution t 

EUZAll. The stat. 39 El. c. 17., concerning wande'l'lng persons pre-
Wandering bmdiog to be manners and soldzers, may in some measure 
manners 'be considered as a' l'a!!rant act, as to the particular per.llODfI and sol- ~ 

dlers. who are the objects of it; and, indeed, containS some regu-
lations in the !>pirit of that kmd of police whIch had been 
established by the famous statute on that subject, of which 
we have before taken notice. The preamble of this stat\l~ 
recites, that many lewd and licentious perfoolls wandered up 
and down 10 all purts of the realm, under the name of sol
diers and mannel'S; and continually assembled themselves 
weaponed in the highways in troops, to the great terror of 
the people; and many murders and robberIes were com
Imtted by them. It therefore enacts, that all idle Ilnd 
wandering !>oldlers and mariners, or idle persons wandering 
as soldiers and mariners, shall settle thcInselve<; in some 
service, or rcpaJr to the place where they were born, and 
take themselve~ to borne lawful trade; and if they do not, 
they are to suffer as jelom without benefit of clergy. Also, 
idle soldier., and mm mers, who are really coming flOm the 
sea, if they have not a proper testimonial (as mentIoned iB 
the vagrant act), or if they e>.ceed (he time of their testi
nlOniai above fourteen dny~, or connterfelt, or knowmgly 
have with them any connterfeit testimonial, it IS made fe
lony without clergy. However. th.'heavy punishment is 
so far alleviated, that the justIces may, upon the convictIon 
of s.uch an offender, lIot proceed ~ sentence of death, if any 

. honest person, appl'Oved by them, WIll engage to take hitn. 
into IllS service for one year. This offence is cognizabte 
Lefore the justice~ in Sf'~Slon". The aa contains some other 
regulations respecting these kind of vagabonds. 

Many outmges committed in the four nOl'thel'tl counties 
occaslOned st!'t. 43 El. c. l~ which enacts the pain offelony 
without cler~. on all who concur in maintaining those 
~lisorders: Sll'eh as carrying away per'lons, imprisoning; 
taking ran!>om for )'elea~lI1g them; spoiling or making a 
prey the person or goods, upon deadly feud, or otnerwise; 
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-Df"$ODey, corn, or other consideration, called- there 
b~lc-mail, for protecting persons against these outrages (as 
they were persons who In general were the head and main-
t8iners of such offenders); or the gzvtng of such money 
or other thing for protection; the burning Rny barn or stack 
of grain. 

Having gone through such offences as touch the life of 
delinquents, we come now to those of an inferior class, though 
not less deserving of notice. The fir~t that present them
seivetl in ~his reign, of that kind, art: the two statutes made 
in the fifth year of the queen against perJu1Y andforgery. 

The first of these is stat. 5 EI. c.9., an act made In aid 
o~ aod to enlarge, stat. 32 Hen. 8. c.9., which had i~flicted 
the permlty of lOi. on the suborners of witue'ises. This fine 
was too 6lllRll, and it was necessary to put a restraint also 
upon those who committed the perjury, as well as the pro
curers. It therefore enacts, that every person wft.o shall cor
ruptly procure any witness by letters, rewards, promises, or 
by any other sinister or unlawful labour or means to commit 
wilful and corrupt perjury 10 any matter or cause dependmg 
by writ, action, bill, complaint, or mformation, touching 
landi, tenements, or hereditaments, or any goods, chattels, 
debts, or damages, m allY of the courts mentioned in stat. 
32 Hen. 8. c. 9. before mentIoned; (ill thp Chancery, 
Star Chamber, WhItehall, or elsewhere withm the king
d0m. or marches of W"les, where any person has autho
rity to hold rlea of land by the king's commiSSion, patent, 
or writ, or to examme, h., or determine any title ofland 
or any matter, or witnesses concerning the title, right, or 
interest of any land'4, tenements, or hereditaments,) or in 
@y of the queen's courts of record, or in any leet, view of 
fhlnk-pledge, or law-day, aDcient demesne-court, hundred, 
or cc:nv:t btl;on, 01' in the courts of the stannery; or any 
witness sworn to testify in perpeiJIP.'fl ret mem01 iam, he is to 

1brfeil 400l..; 1lud if he has not goods or lauds."tf?~that value, 
he is to be imprisoned o~e half year, and ~d in the 
pillory 8,n bOllI', in the place where the oi'ence was com .. 

VOl,. v. x 

129 

C H "P. 
XXXIV. 
'-v-' 
&11lU. 

Perjury. 



180 

CKAP. 
llXIV. 

EWZAB" 

HISTORY OF THE 

mitted. He is nlo;o not to be received as a witness in any 
court of rec:ord t until the judgment be reversed. The per
son who corruptly commits wilful perjury in any of tbe 
above instances, IS to forfeit 201. and to be imprisoned six 
months; and his oath, in like mauuer, not to be received 
in any court of record, till the judgment be reversed. And 
if he has not goods or chattels to the value of that sum, he 
is then to be set Oil the pillory, and there to have both 
his ears nailed"; altd thenctjortlt to be dIScredited and dis
abled to be sworn, in any of the courts of record above 
mentioned. 

As to trhe cognisance of this off~nce against the admiDis-
tration of Ju!>tice; It is enacted, that as well the judge of 
every of the above-mentioned courts, where allY such suit 
shall be depending, and whereupon the perjury IS com
mitted, as also the justices of a!>!>lse and gaol delivery, ~ 
the justices ~f the peace in their ses!>ion~, may hear offences 
against this act by inquibltion, presentment, bill, inform
ation, or otherwise. This act, sect. 11., is not to e.r.tend 
to any ecclesiastical court; nor to be consh'ued to restrain 
tilt: 8tHr Chamber, sect. 13., in their juribdtction over the 
same CrIme. This act IS directed, sect. 10., to be proclaimed 
at the assises. 

These are the provl~ions made in restraint of perjury, 
and subornation of it, by this statute; there is a clause also 
l"egardillg witnesses, which is worthy of notice; it enacts, 
that persons served with process out of allY court of record 
to testify concernmg any matter~epending in those courts, 
and having tendered, according to Jus countenance or callmg, 
n reasonable sum for his costs and charges; and not ap
pearUlg accordmg to the tenor thereof, shall forfeit 101.,. 
and make further recompense to the party grieved as shall 
be awarded by the discretLOn of the judge of the court. 

The statute 5 El. c.14.Jepeals all tormer statutes against 
forgery of false deeds, sect. II., and enacts severnl ne~ 

Forgery. provisions to punish this offence., It ordains first, iliat if any 
person shall falaely forge, or make; or cause or assent to-be 
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falsely forged or made, any false deed, charter, or writing C HAP. 

sealed, court-roll, or will in writing, to the intent that the !!x..!,!~ 
free/wid or tnkeritance of anyone, in lands, tenements, or Eu~A.I. 
hereditaments, freehold or copyhold, or any right, title, or 
interest in them, shall be molested, defeated, recovered, or 
charged; or shall publish the same, and shall be convicted 
upon an action of forger of false deeds, Ol upon bill, or 
infOrmation in the Star-Chamber, he shall p'ay to the party 
grieved double costs and damages; to be assessed by .tht' 
court where the conviction shall be; Bnd shall also be 
set on the pillory, and there have his ears cut off, and hill 
nostrils slit and cut, and seared with a hot iron: he shall 
also fol"feit to the queen the profit!. of his lands during hfe, 
and suffer perpetual imprisonment. 

If the same be done with intent to claim Rny interest for 
term of years, in any lands, tenements, or hereditaments, 
or an annuity in fee simple, fee tail, or for life, or years; or 
any obligation or bill obligatory, acquittance, release, or 
othep discharge of a debt, action, demand, or other thing 
personal, or shall publish the same; such offender shall in 
like manner pay double costs and damages, shall be set on 
the pillory, and there have one of his ears cut off, and be 
imprisoned for a year, sect. 3. 

The remedy given to the party grievt:d upon this act is, 
either by action of forger of false deeds by original, or by 
bill In the Kin~s Bench or Exchequer. If by original, to 

haVe the same process as in trespass at common law, 
sect. 9, The second offence is made felony without 
clergy, with a saving of dower, and the corruption of blood. 

Two other statutes remain to be noticed, one against 
fond and fantastical prophecies; the other for the punish
ment of the father and mother of a bastard cluld. 

The former is stat. I> EI. c. 15., made in the snme sessions, 
and standing next before that qgamst witchcraft and con
~Juration, to which it may be considered as somewhat alhed: 
it ordains, jf anyone do publish, and set fortIl by writing, 
printing, signing, or any Qther open speech or deed, any fund, 
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fautastical, or falit' prophecy, by the occasion of any arms, 
fields, beasts, badges, or such like thing, accustomed 10 

arms, cognisaney, or ~ignets; or by reason of any time, 
year, or day, nllme, bloodshed, or war, ito the intent to 
make any rebellIon, insurrection, dissension, loss of lite, or 
other disturbance within the realm; he shall be imprisoned 
for one year, and forfeit JOl.; for the second offence, to be 
imprisoned during life, and forfeit <til hiS goods and chattels. 
The prosecution to be withm SIX month~. There had been 
an act of this kmd made in the reign of Edward the Sixth 
{&tat. 9 & 4 Ed. 6. c. 15.), which had expired; and the queen, 
whose apprehensions were greater on this point, than those 
of any of her subjects, was desirou!> of reviving some re
striction upon snch disturbers of hel' peace. 

The other, concerning the punishment of the father and 
mother of a bastard child, IS a provision perfectly new. 
This is made by 'it at. ] 8 Eltz. c. 3., which ()rdaills that 
tw6 justices, one to be of the quorum, in or next the limits 
where the church of the parIsh is ill wl1ich a bastard shall 
he born, may take order, ag well for the puni:>hment of the 
mother and reputed father, as also for the bettt'r relief 
of such paribh; and may likewise take order for the keep
ing of the child, by chargIng the father or mother with pay
ment of money weekly, or other su!>tentation: and if 
they do not perform the ordel, they are to be comm;tted 
to the common gaol, except they put in sufficient surety to 
perform the said order, or to appear personally at the next 
general ses&ions, and to ab]{le such order as the justices 
then and there shall take; and If they take no order, then to 
perform the order before made. But the bastards intended 
by this act are such only as are likely" to be left to be kt'pt 
at the charge of the parish where they were born, to the 
great burden of the same, and in defraudmg of the relief 
of the impotent and aged poor," as described in the pre
amble; and the statute, in the enacting clause, refers to if 
in the words" suck ba~tards." 

AmC?ng otlier regulations of the police, the new order 
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made respecting hue aod ay must not be omitted. Tbis 
ancient method of pursuing offenders, at present stood 
upon two old statutes, the stat. of Winchebter, IS Ed. 1. 
st. 2. c.1., and stat. 28 Ed. S. c. 1J. It seems this proceed
ing had of late been put in u~e more frequently than here
tofore, and had therefore furnibhed mQny experiments of its 
defects, which it was now attempted to remt-dy. It was 
thought a hard:.hip upon a hundred to be, III all events, 
lIable to the party robbed. whIle the mhabitants had, per
haps, done every thing in their power towards pursuing the 
offender, in which the neighbouring hundred would not 
assist, by furthering the hue Ilnd cry, knowlllg that they 
were not concerned in makillg good the lo:.s ~u:,tamed by 
the party robbed. Again, the person robbed, colltidmg in 
!he remedy he had again~t the hundred, would remit of any 
attempt 01· dilJgence III takmg. the offender. To remedy 
all this, It was enacted by :.tat. 27 EI. c. 13. that the 1I1ha
bitants of any humlied wherein there shall be neglIgence, 
or default of fle:.h :'nlt, after hue and cry made, shall pay 
one mOIety of the damages recovered; whIch contribution 
is to be recovered by an actIOn at the suit of thc clerk of 
tlw pp.8ce. 

Again, because the recave!'y upon the two fOllllcr acts 
used to be agalll!:ot olle or very few of tlIe IOhabltant~, who 
could not obtain by law any contri\.mtlOll from the rest, and 
were thereby often entIrely ruined; It was now ell8cted, 
that after executIOn had, two Ju~tices witlull or near the 
hundred may a:.sess I atcably and plOportlOuably all the 
towns, villages and parishes, hamlets and fraochlses., in the 
hundred towards un equal contnbutloll; after whIch, the 
constable and headboroughs of such places bhall tax the in
habitants within their district, to be leVied by distress, and 
to be paid to the justices within ten days alier collection. 
The same method to be followed withm the hundred where 
there has happened ~emult of fre&h SUIt. Further, where 
one out of many ofienders is taken by fresh SUIt, no hun
dred is to be liable. A. hue and cry will not be sufficient 
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to satisfy this act, unless it be made by horsemen and foot
men. All actions agamst the hundred are to be brought 
within one year after the robbery; and no person is enti
tled to an action, unles!> he gave notice of the robbery to 
some inhabitant of the first"village or hamlet nearest the 
place where the robbery was committed; and, unless with
in twenty days next befot'e the action brought, he he exa
mined before some justice, whether he knows any of the 
offenders; and if he does, he is to enter into a recogni
sance to prosecute. 
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Wardshzps. - Guardwn In Soccage. - Grant fJJ Entail to the 
Crown. - Prerogatwe if t/le Crown as to Mines. - Grants 
if reverszonar.y Interests. - Lea~cs. - Law (!f Dl'scent In Fee
Szmple. - The USI' if a Term not CTecutl'd h.y tlte Statute.
Of Trust-Ter'1!s, and other Tru['/s. - Tlte Court 'If Chancery. 
-Judicature '!/the ftfaster if tIle Rolls.- Executory Det'lses. 
- Covenal/ts to stand ,Ielud. - Of Ferjfres to a USf'. - Tlte 
Case if PerpetUities. - Sc/to/(Mtlca's Cau. - Law rif Fo1'-

ftlture. - Adwn if AssumpSit. - Actwm h,lJ Bzll zn King's 
Belich. - Actwn[, hy orzglllal. - Of .Ejectment. - 'j Ite State 
'!f Learning. -- COll'Vf'.yances. - Law 'If Uses. - PrOVisoes, 
Effect qf. - Pleadzng. ~ Tlte Court 0/ High ('ommzsswn -
Crzmznal Law.- Murder and Homlcule. - Qf ftfanslaugltter 
add Chance Medley. - Burglary - New C()mmtsswn of 
the Peace. - The Queen and Got,ernml'nt. - 1'1 tal 0/' the 
DuAc if Norfolk and others. - Qf Trzals .fbr Treason and 
otller Offincrs. - Reporters. - Plowdell. - Coke. - Law
Treatises. - Rastell. -Brooke. -Lamb(lrd. - Miscellaneous 
Facts. 

IN the cour&e of dus long reign, the courts were called 
upon to dete! mille questIOns of every kind; and many 
points of great !mpOl tance were &cttled by solemn adJudI
cation. It will be &ufficient for the def>lgn of tim WOl k to 
select such Ill> are more su Iklng, and relate to those !oUbjecb 

whose history we h.lVC deduwd 111 the precedmg pllge!>. 
In the reIgn of Edward the Sixth, !t had been held, as 

we are told in the case of Sir Anthony BlOwn, that whele 
the SOll of one holdmg in knigl1t's service was made a 

-«night in the life-time of his futher, he should neverthcJes." 
be in ward if his father thed before he was of age: for 
otherwise the father might procure hjm to be made a knight 
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by collusion, ill order to defraud the lord of hi» ward; so 
that he agreed with the crown for his marriage. Though 
Brooke was of opinion it should be otherwise where he was 
made knight durmg his infancy and ward&hip; for then be 
thought he was within the provision of Magna Charta, c. 3. 
(2 Ed. 6. New Case." 155.) This que'>tion was again 
brought forward in the case of S,r John RatclYfe, in the 
early part of this reign. When calle. Lipon by the court 
of wards for the value of hiS marrIage, that gentleman's 
counsel said, that as he was enabled to do knight-service 
by having received knighthood from the king, who lS the 
captam qfall chzvabg, there wa!> not the pletence of imbeci
lity and inability of an htu, within age to demand it; and 
as the cause did not exist, there was no reason for the 
effect of Jt to be made a bUl den upon the minor. And to 
enforce tIllS, they cited the ~ame pro" I!>ion of Magna Charta ; 
flOm whIch, they said, it appeared that by the common law 
If the ward was made a klllght during his nonage, he should 
be'out of ward; and If it was the degree of knighthood 
which had this effect, there ~as the same reason for the 
exemption, If it \\ as conferred III the lIfe of the ance.,tor. 

lIpon this, the COlli t took some tIme to consider the 
question; for though It had been ti efluently made, yet we 
are told by Plowden, that the parties had always com
pounded; so that the above case of Sir Anthon), Brc,wn 
seems not to be an adJudication, but only an opinion. But 
Sir John RatclIffe would not compound, but demanded law 
and justice. At. tIllS was ltkely to be a pi ecedent, the court 
were three yean, befm e they made a decree, by whICh they 
adjudged that 110 marnage was due to the queen. (6 Eliz. 
Plowd. 267.) 

Some difficulty was found 1Il the following "ase :-Lands 
descended on the part of the wife were :;ettled by fine on 
the husband and wife, and the heIrs of the body of the 
husblll1d, remauuler 1Il fee to the heirs of the wife; the hus-' 
band and wife die, lea vmg an hell under fourteen years; and 
there arObe a contest between the gmudfather on the part 
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of the father, and the grandmother on the part of the C HAP. 

JDOther, wlUch should be gllanlian in &occage. On account ~X.!·I 
of the two estates, one in tail and one in tet', which de- ELI~AlI. 
scended, ~ court of ward saw some doubt ill the question; 
and so took the advice of Lol'd D!Jer, and Saunders, chief 
baron, who were of opinion, that the ward of the body be-
longed to the grandfather, 011 the part of the father, who 
was likewise entitled to the guanhanship of the soccage 
land. (Carrell v. Cuddmgton, 7 & 8 Eilz. Plowd.295.) 

The Interest of a guardian m soccage was esteemed to be 
for the benefit of the I11fa11t, and not of the guardian j so it 
did not go to executors, nor could It be fOl felted to the 
king. It was npon tlus reasoning determJlleu In the Kmg's 
Bench, that wIlen the hUl>band of a guardian in soccage In
termeddled ~o far 8l> to JOLU in makmg a les"t!) the Widow, 
after his death, nllght enter, und aVOid It. (O~tern v. Car
den, 7 & 8 Ell./:. Plowd.293.) 

It I>eem!o strange, that so many years after the stat. de Gr.'" of 
entail to '/'e 

doms, it should be agitated, u;, a matter of doubt, whether crown. 

land could be entalled III the king and his is!>ue umler that 
act. But;,o It IS, that thl!> POInt wa<; conte;,ted m the 
fourth of the queen, in the filmous ca<;e of '1'1ll1Oll v. Belle-
le,y. A Lord Berkeley had granted land!>, With remainder 
to Henry the Seventh, and the heIrS male of his body, 
With remainder to his own )"Ight heirs. Henry the EIghth 
made a grant of the land for life; nnd then Edward the 
Sixth granted the rever!olOn JI1 fee: and now, upon the 
death of Edward the Sixth, Without I;,sue, It wab appre-
hended the estate-tall was extmet, and that the rcmamdcr 
should take eHect III pObloeloMon j and, after much argument, 
It was lwld by the court of Common Pleas (that IS, by 
Lord Dyer and Anthony Brown, the other Judge not being 
present), WIth the dllosent of Weston, that it was an entail in 
the kmg, and not a fee-simple comhtlOllal at common law, 
as had been contended. 

But Tfeston ,""gued, timt the rule respecting grants to 
the king wru. exactly the reverse of that which applied to 
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those of common perf'ODS; for all grants to the king were 
to be construed most strongly in his favonr, and against 
the gl;"antor. Thus, if part of a thmg entwe came to the 
king, the law gave him the whole; as if one of two obligees 
is outlawed, the king has the whole dut~. If one grants to 
the king all thepreosentments that !>hall happen within twenty 
years; if a stranger presents to all that happen within 
that time, the king, after the twenty year~, should have all 
the presentments. And many other instances were stated, 
which showed that the king enpyed, by his prerogative, a 
power to take thmgs in a different way than the common 
cour~e of the law disposed them. He also showed many 
instances where the kmg should not be bound by a cu!.tom 
by which others were bound: thus a sale' of I11s goods in 
market overt could not bind the klllg. And as neither the 
common law nor custom ('ould restram the king's prero
gative, so ~houJd not a statute \\ hleh {lid llot mention the 
king in express terms. Though he IllIght take advantage 
of ~tatutes in which he v.as not named, us of the Statute of 
Waste, and mony otheu,; but statutes that rebtulill shall 
not affect him, as the Statute of Magna Charta, c. 11. 
ordains that Common Pleas shall not follow the court, but 
be held III a certain place: yet In 31 Ed. 1., wherp. he 
brought a lj!tal e lTItpedlt m the Klllg's Bench, and the above 
provision was objected, the actIOns were held to lie by 
the king's prerogatIve. So the Statute of Limitations, 
32 Hen. 8., does not bInd the king. And many other in. 
&tnnces he quoted, l\here the king l\as exempt from the 
restraint of statutes, because he was not mentioned in them. 

From this he mferred, that the statute de donis was not 
to bind the king, for that was restrIctive- in three points: 
it restrains alienation; it prevents the set.:ond husband 
from being tenant by the curtesy; and it diminishes the 
estate of the don~e; and all thIS without any mention 
of the king. Again, ill this CliSe, the entail is by, the equity 
of the act, and not by the express words of the statute; 
and no statute shall be taken by equity against the king, 
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though it may against the subjec.,-1;. Further, the statute 
only restrains the donee, and not the issue; and it is only 
by equity of the act that the issue are restrained; and such 
equity shall not operate against the king. And as no p1'le
cipe lies. against the king, no recovery could be suffered. 
by him, so that he would be worbe circumstanced than 
other tenants in tall. These were the coml(leratlOns 
which weighed with the learned judge for di<;senting flOm 
the judgment given by Ius brethren. 

It was held by the same judge, that in the present limit
ation, the estate was in the kmg in his body natural; for no 
heirs, but such as are begotteu by the body natural could 
inherit under this limitation; but notwithstandmg that, yet 
his body politic was so united to the bUlly natural, that 
there could not be properly a distinctIOn; but tlle king, as 
to this estate, should enJoy all the prerogatives, to whIch he 
was entitled in hi!l politiC capacity. This had been laid 
down as the groundwork of the above argument. This 
was agreed by the otht..!" side; but they lIlsisted, that in 
gifts of land to the king, the person was not to be con
sidered, but only the estate in the land, and that alone was 
to govern. Thus a fee-simple conditional might be given 
to the king before the &taLUte, !lnd he could not alien in fee 
before issue had; for it would be a wrong in any other per
!Ion, whICh was not warranted by hiS prerogative. And 
though they admitted, that in some cases the quality of 
things was altered in respect to the person of the king, as 
the descent of land to the elde&t of hiS daughters, and some 
others, yet on the contrary in some cases; If gavelkind
land descended to him and h1s brother, each should have 
a moiety; but the king's eldest SOil should take the whole 
of his mOiety. But in fees conditional, they said the estate 
was the same in the king as in another person. And, as 
to the act, supposing it to be lll,w that the king is not to 
be bound by it, uRles& named, they said he was named; 
for it o;ays, WheH!jiJJe tke lord tile kzng pcrceivmg how neceJ

Setty a14d ttSrjtd illS, &c., .by which it appears, that the king 
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saw the m:ischIet; _ oNained the remedy; and it would 
not be reasonable that be shld wish to'be at lJbertv to 

" continue the mischief himself; but he certainly m~$Ilt to 
be bound by an ordinance, so remedial as this; and if be 
was not, the whole intent of the donor, in this c~, would 
be disappointed; and the will of the donor ought now to be 
as a law, as well against the king as any other person. 
They further argued, that the kmg by claiming to hold 
contrary to the statute would destroy his own estate; ~r 
jf he said his estate tail was a fee-simple, so would the pre
ceding tail be; and then his fee could not be limited on 
the former, but would be void; and to say the one was en
tail, but the other in fee; that is, to affirm the operation of 
the statute as to one, and not as to the other. would be a 
conl>truction not to be endured; and he should be stopped 
by the rule, quz sentzt c071lmotium, sentzre debet ct onu.~ : and 
it would also be partly destroymg the fine, upon which his 
own e!>tate depended, for it would make void the remain
der in fee to the Tlght heirs of the Lord Berkeley. And 
they took It to be Implied by the decIl>lOn 111 4 Htm, 6. 
(4 Ht'n. 6.19.) and 22 Ed. 4. that the kJllg i~ bound by the 
statute, the same as a common person, and expres~ly by 
7 Hen. 4. c.2. "here an e~tate tllll il> adjudged not to 
be f()Jfeitable for trea~on. And Anthony Brown qlloted 
the case of IllS own father, whose land being sel;,ed for the 
king'l! debt was dIscharged, because it was entailed; for 
the king Wfl~ not at liberty to say, that as to him the estate 
should be construed a fee-simple conditional. And Lord 
Dyer thought it clear that the justices ",ho took the fine, 
thought it a fee-tall, or it would have been idle to suffer it 
to pass; and those were men of great learninf{; Ilnd were, 
BHan, Townsend, Davers, and Va'Vlsor. (4 FJ.iz., Plowd.241.) 

The disul1ction between the natural and politic body of 
the king was made a !>ubject of consideration in the case of 
the Duchy of Lancaster, which was con!>ldered this same' 
year at Serjeants' Inn, by several justices, setjeants, and 
counsellors of that COUlt. The question there was, whe. 
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tber a l~ df· Ducby lands made b, Edwitd the Sixth, C HAP. 

'Was not void Ibl' his no~ This led to atl enquiry into ~ 
the nature of annexation of the Duchy to the crown; the EUZAir. 

history of which it .. et forth wIth great precision and clear-
ness. After considering the estabJi!>hment and altel'ntion 
of the conneXlOn and separatIOn of this great franchise 
from the crown, by Henry the :Foul'th, Edward the 
Fourth, and lastly, by Henry the Seventh; and though 
some did not agree to the exposition of the stat. Hen. 7., 
which supposes the Duchy not to be separated in inherit-
ance and right from the crown, and not devested out of 
the body politic of the kmg, and vested in his body na-
tural, as some of them held it to be; yet they all agreed, 
except Ruswell the solicitor to the queen, that the king's 
person shall not be invalIdated by the Duchy being given 
to hIm and his heIrs by that act; but he remains always of 
full age, as well in regard to gifts and grants of lands made 
by him, as m the administration of Justice. At a sub-
sequent argument upon this point, in the Duchy court, 
it was agreed by all present, that kmg Henry the Seventh 
had the Duchy in hiS body natural, as Henry the FIfth 
had it, dl;.joined from the crown, and 110t as Edward the 
Fourth had it: and this was .by reason of the statute of 
Henry the Seventh. (Plowd. 221.) 

In the famous case qf Mines. an important article of Prprogative 

the royal prerogative, was settled after it had been passed of the 
crown as to 

over by the statute de pr(£1'ogativa regls, and all the old mmes. 

treatises upon the law. Thi!t case depending in the Ex-
chequer, and was referred to the Exchequer chamber; 
where, in the tenth 'year of the queen, it was resolved by 
a.ll the justices and barons, on the authority of old grants 
and of long usage, that, by law, all mines of gold and 
silver, within the realm, belonged to the crown by-prero-
gative, with liberty to dig and carry away the ore, and all 
the mirdints necessary for getting the ore: again, it was 
agreed by Harper, Soutkcote, and Weston, that if gold or 
silver he in ores or mines of copper, tin, or other base me-
tal, the whole of the preciouc; and base metal belong to the 
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subject in wlfoee soil It its found, if the former does not 
exceed the value of the lnttf'r ; 'for if it did, then the crown 
should have both; and it should be called a mine royal. 
But all the other justices and barons were of opinion, that 
both belonged to the crown, though the gold or silver was 
of less value than the base metal; and should be called a 
mine royal; for they said, the records made no distinction 
as to the value of the metals; the extent of this opinion 
was qualified by act of parlIament in later times. (1 W. &M. 
c.30., and 5 W. & M. c.6. Plowd.336.) 

The point which had been decided in the last reign, in 
Tll1ockm01·ton v. Tracy, that a grant of a reversion habendum 
for years, was a good lease of the land ror years, was re
cognised and confirmed in W;-ottesley v. Adams, in the be
ginning of this reign; and furthp.r, they adjudged, that 
though the declal'ation varied from the deed, and had stated 
it as a grant of a reversion, habendum the reverszon for years; 
yet it was the same thing. But the principal point in 
this case was thiS, the reversion was granted for a term of 
years, to commence q/ter the end and e.:rplration qf the first 
termfor .years; and the first termor having accepted It lease 
for life, which was in law a surrender of the first; it was 
contended, this WllS not such an end and expiration of it, 
as should give commencement to the second lease for years. 
And the court held, that term was the emphatIcal word, and 
not years; and the term or estate might cease, though the 
yeaN were not elapsed, as in the present case; and so they 
held the second lease should commence upon this con
structive determination of the former. (1 Eliz. Plowd. 198.) 

We have seen the difficulty the courts had in pronouncing 
upon running-leases; these were still continued in various 
shapes; and wherever a lessor was contented with his 
lessee, it was a very desirous mode of tempting each party 
to conduct himself to the satisfaction of the other. A 
lease of this sort was brought in question in 6 El. in the 
case of Say v. Smith: a lease was made far ten years, 8lJd 
the lessee covenanted, at the end of the ten year~ to pay 
10,000 tiles, or the value of them in money, as a sum in 
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gross; and further, the lessor coveBanted, "if the lessee 
and his as~igns would pay to the lessor and his assigns 
tke smd 10,000 tzles, or their value in money, at the end and 
term of every ten years, from thence next following, that 
then he and his aslligns should have a perpetual demise 
from ten years to ten :yea1S cOlltinuall:y, and ensuing out of 
the memory of man; at the re.nt of four pouIJds." 1t was 
the opinion of the whole court of Common Pleas, that there 
was no lease beyond the first ten years for want of cer
tainty. It was baid, that this being a lease to commence 
on condItion, that should be performed, before the lease 
could commence. And Lord Dyer said in the case in Little
ton, of a lease for years, upon condition that, if the lessee 
does such an act within the two first year!>, he should have 
the fee-simple; he &hould not have the fee till he had per
formed the" condition, and Littleton's opmion to the con
trary was not law. So here, after the first ten years, a 
condition is to be performed before a lease can arise; and 
it must be seen whether this condItion can be performed at 
all; and they argued that it could not. For, they &ald, by 
the words of the covenant, he ought to pay the tiles every 
teu yearo; following, which would be to the end of the 
world; again, they were to be the smd tiles; now the same 
tiles could not be paid twice over, theLeforP., they con
cluded, as every ten years to the end of time must first 
elapse, and as the same tiles must be paid over again, these 
were conditions that could not be pel'folmed: and so DO 

lease took place after the first ten years. 
As they were pleased to adjudge for the above reasons, 

that thi. lease wanted a certain commencement, they also 
thought, for the following, that it wanted a certain con
tinuance. For a demise from t(>11 years to ten years (if it 
had stopped there) would have been a good demise for 
twenty years; but from ~en years to ten years continually 
out of the memqry of man, contains time without a term; 
and so does not come within the legal idea of a term for 

1"'9 

C H A. P. 
XXXV. 
~_I 

ELI~.o\D. 



C If A P. 
XXXV 

Leases. 

HISTORY 0.' THE 

years. So they agreed in adjudging this to be no kaMe 
after the first ten years. (PJowd.272.) 

On this occasion the judges delivered their opinions ~pon 
several leases of this arbitrary kind. They said, that cer
tainty was what was absolutely required in all leases for 
years; and some of these running leases were good, if any 
certainty could be made ollt. Thus a lease for teu years, 
and so from ten years to ten years, during one hundred years, 
was held good. If a lease was fOi three years, and so from 
three years to three years, durmg the life of T. S., this, they 
lleld, to he only good for six years; for the second three 
years was as much as to say, from the first three years 
during other three years, wJlich was certain; but afterwards 
it is all uncertainty; and Brown said, it had been so adjudged. 
1J1;er SRld, in hIs memory, it had been adjudged in that 
court, that a lease of a parsonage for five years, and so 
from five years to five years during hi!> life (which was their 
common way of lea~ing), was good for ten years, and no 
longer, though the lessor continued parson; because there 
was no certainty. (Plowd.273.) 

ThE' case of Bracebrzdge v. Cooke was where II lease for 
years was made by a man, and the lessee granted the term 
to the lessor's WIfe and a stranger, and the WIfe dIed. And 
it was adjudged that the stranger should have the whole 
by survivorship; for the joint-tenancy was not dissolved 
by a merger of the term in the husband's inheritance. 
(Plowd.417.) And in another case, which arose from part 
of the same transaction, it \\as adjudged, where a lease is 
made for forty years, if the lessee hves so long, and after
wards the same land is leased to another without deed for 
seventy years, this is a good lease; for as many years as 
shall remain after the first term ended either by the death 
of the lessee, or by dHuxion of time, and is but executory 
till the end of the first term, and,not executed. And such 
second lease is good, though made withopt deed. (Brace
bridge v. Clo'wse, Plowd. 420.) 

The nature of leases which were to commence or deter-
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mine, on Il contingency was much agltllted ill the Rector 0/ C II A 1'. 

Cheddirtgton's case, in 41 El. There a demise was made of ~X-!'.J 
a rect.ory to Elizabetlt usus ad jinem et durante ter1llmi of ELILA.B. 

eighty years, if she so long lived; and If she dIed, or aliened 
the land irifra pm:d. te'l'mmum of eighty years, then her 
e!>tate should cease. And the rector demised the land for 
as many years as were unexpired after the death or alIen-
atlOl1 of Ellzabetll to Ralph, pI () et durallte pt·a:d. terlllZllO of 
eighty years; and III the same manner, upon the same con-
tingency, to William, and then to Thomas, P'0 et dwalltc 
tot anms of the eighty years as shall remain unexpIred. 
Afterwards Tlwmas died, then Wlllzam, and then Elzzabetll. 
then Ralph entered into the land, and the questIOn of title 
arose between him and an as!>ignee claiming under the ad
milllstratnx of Thoma~. And It was re!>olveu, that the 
lease to Ralph and Wzllzam was vOId, because there could 
not be a residue of the term after her death, as it was, by 
express limitatIOn, to expire by that event. nut they held 
the demise to Thoma~ to be under dIfferent circum5tances, 
because it was not dt' pra:d. termmo, but de pra:d. Clghty 
yeals. Notwlthstandmg this, it was argued against the 
demIse to Thomas, whIch they said wa!> vOId, because the 
lessor had only a pOSMbility, namely, If Elzzabetll dIed, and 
that was not such an illtere!>t as could bl;; dell1ised; but on 
this the COUl't gave no opmion, but they resolved the IUl~e 
to be void for the uncertainty: for it was uncertain how 
many years would remain at the death of Elzzabeth, and, 
further, by Thomas's death during the life of Elizabeth, the 
uncertainty at the commencement wail not reduced to any 
certainty during the lIfe of Thomas, for it depended upon 
a contingency precedent, and till dlat happened, the m· 
terest or term is not certain, nor is the land bound by It: 
the lease, therefore, which never took efieet, cannot rest ill 
lus administrators; and supposing he had survived Elzzabeth, 
the lease would have been void, because it was not to com-
mence unless Ralph died before Elzzabeth, but as he sur-
vived her, the lease to Thomas could never commence. 

VOL. V. 1. 
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(So it ought to st.and; but in Colre the whole of 1.his part of 
the argument is confounned and wrong, by the mistake that 
William and Ralph both survived Eli'Xoabeth, when by the 
state of the case it appears that Ralplr- was the only sur
vivor. 1 Rep. 156.) And, further, it was said by PfPham 
(though this was no part of the decI!>ion of the court), that 
another reason for the lease being void was, that it could 
not commence upon a contingency, which depended upon 
another contingency, as that the demise 1.0 Thomas depended 
on the contingency annexed to the demise made to William, 
and the demise to William depended upon the contingency 
annexed to the demise made to Ralph. (I Rep.I5S.) But 
this rule ha& not been admitted for law in later times. 

It was an important decision that declared executors of 
executors should be comprehended under the description of 
assigns to the first testator. The case was, that A. and his 
wife leased to B. for twenty-one years. and covenanted with 
B. and his executors that at the expiration of the term 
they would make another lease for the same term 10 the 
said B. and his asszgn:.. B. dies, having made his executri~; 
and she dies, leaving an executor; and then the term ex
piring, the executor brings covenant agaimt the lessors for 
a renewal. This was the case of Chapman v. Dalton; and 
it was argued in the King's Bench, With some show of 
reason, that the actIOn would not he. 

It was said that the death of B. had rendered the cove
nant impossible to he performed; for the lea!>e was to be 
to him ana kts assigns, which was habendum to him and 
his assigns, a limitatIOn that could not now be made; 
though, perhaps, If It had been in the disjunctive (or his 
asbigns), it might be performed after his death, if he had 
named a person in his will to whom it should be made; that 
is, an assignee in deed, and not one in law, as an executor 
is. And. further, it was contf>nd~d, that if an executor was 
such an assignee, yet an executor of an executor could by' 
no means be suoh; fOr by the common law, they were con
sidered as mere strangers, and not privy to thewiU of the first 
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testator, nor able to bring any actions concerning his pro
perty; which was remedied by stat. 25 Ed. 3. c.5. And in 
addition to the above reasoning, Wray contended, that as 
this act gives ouly debt, account, and an action for goods 
carried away, the present action of covenant was not war
ranted by it. And further, he saul, if the lea&e wall made 
to the plaintiff, he would be a purchaser, and would not 
have it to the use of the first testator, as it would have been 
If granted to B.; which he thought an additional rea'>on 
why the plaintiff should be barred. 

On the other side it was answered, that in every gIft or 
covenant the words shall be taken most strongly against 
him who makes it, and most strongly for him to whom It is 
made, and so mnst the word ass'gns be construed here. If 
it is construed as a word of limItation, it would hI! a word 
of abundance, and merely vOId; for which I eason, another 
sense must be found out. And it has two senses: one 
where it signifies the person to whom a thing granted shall 
be granted by the person who has it, -as a grant in a lease, 
that the lessee and his assigns should have such quantity of 
wood, means the person to whom the lessee shall assign 
the lease; but this is not the present case. The other 
sense is, where it means the person to whom a thing shall 
he done which is not yet done. As a condition to give you 
or your assIgns a horse, there assigns are such persons a& 
you shall appoint to receive the horse. Then agam, both 
these assigns are either in deed or in law those whom the 
party appomts, or those whom the law appoints, as exe
cutors; for they represent the person of the testator in per
sonal things, and so are his assigns in law. So in the 
nbove case of the horse, the executor is the person to re
ceive it, if no other IS appointed. And by 27 Hen. 8. 

it appeared that the law was so held. 
And those who say that the lease shO".Ild be made to B. as 

wen as to his assignio, because of the copulative and, they 
:laid this was one of those bad expositions that destroyed 
the text; fOr it would be the same as saying, that were B. 
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ative, the lease should 110t be mnde to bim solely, but to 
him and llis assigm; '"0 that hil> assigns must take jointly 
with him, and the lease could not be made till he had ap
pointed an assignee; but this would be mere nonsense, for 
then his executors must be joined with him: but, instead of 
c~nstruing this a joint estate to B. and hiS assigns, the copu
lative and !>hould here, as in many other instances in the 
Jaw, be "taken for the disjunctive or. And the sense is to 
make a lease to B., if he is alive, and if not, to his assignee, 
namely, his executor. 

The objection that the executor of an executor i~ not 
the executor to the first testator, they !.aid, wa" equally III 
founded: for if I give authority to my bailiff to sell my 
sheep, this is my sale by him. And, III like manner, when 
a man makes his executor, it is thereby Implipd, that If the 
executor dies, the second executor shall be executor to the 
first testator; for he is appointed by the first executor to 
whom the testator intrusted such appointment; he is, 
therefore, immediate executor to the first testator, amI 
stands entirely in the place of the first. And _;;0 it was 
held before the stat. 25 Ed. 3., for that act WRC; only made 
to give account and an action for goods taken; hut the 
action of debt need not have been put in the statute, for 
executors of executors might have had that at commo'} law, 
as appears by a case in ] 0 Ed. 2. (Fitz. Executors, 110.); 
though as many doubted thereof, it was well to insert it in 
the act. Thus executors of executors might have all actions 
which the common law gave to the first executors, and so 
might have covenant; but if not, yet they now may by 
equity of stat. 26 Ed.3. 

But the reasons upon which the judges declar~ they 
rested their opinion were the fonowing': It was said, that 
admitting assigns to be a word of limitation, and so void, or 
admitting it to be out of the ('oven ant, then it is that a new 
lease shall be made to B.; and taken thus, they contended 
the lease should be made to the executor of the executrix. 
For in all agreements the chief point to be considered is the 
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intent; and if by the act of God, or other means, it cannot 
be performed accOiding to the words, yet it !lhall be per
tonnet1 as near to the intent as pO!lslble. Now the inteut 
here was that a DPW lease bhould be made, and to B.; and 
if B. was dead, then the lease was stm to be made, and to 
whom but to those to whom It would go, if it had been made 
to B., namely, his executors, the lease, and not the lessee, 
being the prmcipal consideration m the agreement.· As this 
lease was to be made twenty-one- years after the agreement, 
the partles must have foreseen the probability that B. might 
not be alive at the time, and so CQuid not mean the cove
nant !lhould be dissolved by hlb death: it can make little 
difference to the lessor whether he made the lease to B. or 
IllS executors; then It comes within the Lommon rule that 
agreements and conditions shall be performed according to 
the intent, If the words cannot be followed. To which pur
pose IS that case in Littleton, of a condition to make an 
estate in special tail to the feoffor and hiS wife, and the heirs 
of their two bodies, and the hu!>band dIed before It was per
formt'd: there it was hiS opInIOn the conditIOn would be 
fulfilled, by making an e'itate to the wife for life without im
peachment of waste, remainder to the is!lue in tall, according 
to the first limitation; aud ifhoth were dead, then It ought 
to be to the Issues and the heir:. of the body of the father 
and mother (Litt. § 352.) ; and many bimilar instnnces wcrp. 
put from that author, and ebewhere, on the performance of 
conditions m thll> way. 

They demed what had been alleged, that the lease made 
to the plaintiff' would not be assetb~ for the coveuant being 
made to the testator, every benefit derived from the per
formance of it shall be possessed as the covenant; so that 
he shall have the lease in the same manner as he had the 
covenant, namely, in right of the testator. 

The justices met at SerJeanu.' 1110 to consider the judg
ment to be given; and they unanimously agreed that the 
action was maintainable: and though no solemn opimon 
was given by the judgru., the Chief Justice Cat/we said, 3!. 
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C.H A P. has already been observed, that the principal reason which 
~ satisfied them was thtlt given in the last argument. (7 Ehz. 

ELIZAB. Plowd.286.) 
A case happened some time afterwards, where an executor 

devised a term that he took as executor, and the law was 
thus laid down by aU the ju&tices of the King's Bench, 
namely, that the devi&e was void; for us soon as he is dead, 
it goes tothe use of the first testator, and his executors have 
it as executors to the first testator, and to his use, and not 
as executors to the last testator, nor to his use. For the 
goods of the first testator shall not be put in execution for 
the debt of the last testator, and the last executors have 
them by relation as immediate executors to the fil &t testator. 
Yet the executor had the disposal of them in his hfe; but 
that authority cea&es With his life, and is transferred to his 
executors, who, however, hold them, not as his executors, 
but as executors to the first te!otator; and the devi:,e being 
void, the assent of the executor wa& void also. The Chief 
Justice Wi ay said, he had spoken with several of the justices 
of the Common Pleas, and they agreed that the de"lsc was 
void. (20 Eliz. Plowd.525.) 

In the course of our hIstorical enquiry into the changes 
in doctrines and opinions, there are few heads of law that 
have not become the subject of frequent controversf: the 
prinCiples of the old common law have been frequently 
altered and modified, they have been varied by statute 
Hnd overruled by the courts. Statutes made to remedy 
difficulties have become the somce of new ones, and have 
occasioned other statutes to correct and amend them. 
Every rule for the government of property has, at one 
time or other, been disputed; every remedy for the reco
very of it has been the subject of dlfficulty and doubt; and 
men's voluntary contracts for the exchange 'If property 
have furnished endless contests in our courts. Through 
all these changes and revolutions there is one title in our 
law which seems to have enjoyed a singular exemption, 
and that iI:>, "the law of descent III fee-simple." The 
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mode in which these common law estates were to pass C HAP. 

from ancestor to heir was settled upon principles so clear xxxv. 
and defined, that it has seldom become the subject of ~ 
judicial decisions. Thert are few cases of this kind in the 
books; and we are mformed by the reporter that, in his 
time, he did not know two Ca&eS upon inheritanc~ and 
escheats. (Pref. 4 Rep.) 

One of these rare instances happened in the 15th of the 
queen, in the case of Clere v.Brook, where the law of inherit
ances was l>poken upon very fully in order to settle the point 
there in dispute. The question was simply this: Clere 
Hadden dymg without IS!>UC, whether the remaindel' in 
fee, wluch he had by purchase, should descend to Young, 
the heIr of the grandmother, on the part of the father, (inas
much as he had no other heir on the part of hiS father, nor 
on the part of his grandfather on the father's Side,) or 
should descend to Clere, hiS uncle, and next heir on the 
part of the mother. To make this case, and some points 
which ari:.e III it, clt'srer to the reader, I shall refer to the 
commentaries which are in the hands of every body; and it 
Will appear, in the table of descent, that the question was 
between No. II. and No. 14. 

Before the court came to consider the principal point in 
this cause, they previously aweed upon certain points, 
which, bemg once admitted, might furnish a ground on 
which to argue and to decide. These were nothing more 
than what were very well unden,tood before, and were to 
be found, either in words or in effect, In some of our oldest 
law books. These points were agreed by the court and 
the counsel on both sides, and were three in number. 

The first point was, that in collateral descent from a 
purchaser who dies without issue, the heirs" on the part of 
the father, who are of the blood of the male ancestors in 
the lineal ascent by the father, shall be preferred before the 
heirs who are of the Wood of the females 10 the lineal 
ascent by the fBther, in one aud the same degree. Thus 
the brother of the grandfather to the brother of the grand-
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mother, that IS, No 8. to No. 11.; and so the brother of 
the great grandfather before the blOther of the great grand
mother, that is, No.9. to No. 10. And the same holds 
with regard to the brother of the great-great grandfat}ler, 
and the brother of the great-great grandmother. 

The second point was, that if the purchaser died without 
it>sue, and had no heir on the part of the father, the land 
should descend to the next heir on the part of the mother, 
which meant the heirs of the race of males from whom the 
mother descended, in preference to the others. Thus the 
brother of the grandfather of the mother of the purchaser 
~hall inherit, in preference to the brolhm of the grand
mother of the purchaser, that i&, No. 16. to No. 17. For 
the brother of the grandfather (as in the former ca&e) is 
more worthIly descended, being of the great grandfather's 
line. And in confirmation of this descent to the heir 011 

the part of the mother. on default of hem, of the purchaser 
011 the part of the father, they cited Littleton, ~ect. 4., and 
49 Ass. 4., and 12 Ed. 4. 14. 

The thIrd point was, that If a purchaser has is&ue a son, 
and dies, and the son enters and dies WIthout issue" or heir 
on the part of hiS father's father, the heir on the part of his 
father's mothel' shall have the land, and for thi1> they (Iuoted 
12 Ed. 4.; but Loveless said, in such case the heir of the 
part of the mother of such issue could never inherit; in 
confirmation of which was stated at length a case from 
39 A&s. 30., and the case of Cmel! v. Cuddzngton, which we 
shall have occasion to consider in another place; for he 
said, as long as the land contmues in descent, it shall taste 
of the first purchaser, and to his blood only shall it have 
l'espect, and not to the blood of any woman ~ho may be 
married to any of the issue. So that, in point of descent, 
no marriage i& to he respected but that of the father and 
mother of the purchaser. 

But the great doubt, aftet" these point& were agreed on, 
:was, whether there was in bemg any heir on the part of the 
father of C[elc Hadden. And it wa& contended that the 
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plaintiff Ciere was nearer In descent than Young, for the 
plaintiff' was uncle on the part of the mother, and Young 
IS 'in a remoter degree than the plaintiff' and Ciere; and 
Littleton says, that the next cousin collateral shall inherit, 
so that proximity of blood was to be considered. And they 
'Said, true it was that YOIl7lg was descended on the part of 
the f.'lther, but it was on the r.art of a female; namely, the 
grandmother of the pUl'chaser, and as much a stranger to 
the blood of the Haddens as the mother of the purchaser; 
and so, being equally strangers, It seemed reasonable to 
prefer the nearest. And so material did they conceive the 
proximity of blood to be, that they thought the law would 
countenancp. it to prevent pluralIty of claims. 

To thiS it was answered, on the other side, that the 
plaintiff and Young not being III one degree of blood to the 
purchaser, proximity is not to be regarded. But tht: blood 
between the plaintiff and Clerc Hadden came immc(liately 
from a female; but that between Young and him, though 
from a female, was derived through a male, namely, Clerc 
Hadden's father, and, on that accouut, more worthy; !>o 
that Young IS of the blood of the fitther of Clerc Hadden. 
and '.IUieton says expressly, all 0/ the blood if the fathe! 
shall inherit before they on the part of the mother. AmI 
he showed that Bl acton makes the brother of the mothel' 
of the father of the purchaser to be heIr to the purc!lIlser 
before the brothel' of the purchaser's mother, which is a 
deCision of the very point; and of the same opmlon were 
the whole court. 

In answer to that part of the argument where it was 
huggested, that much confusion would follow if proximity 
of blood was not suffered to govern, it was observed by 
Manwood Justice, that no confusion would happen if the 
more worthy in blood was preferred; but If they were 
E"qually worthy, then the nearest !>hould be preferred. For 
if the contest "\\8 .. between the hrother of the l'urcha5er'& 
.father and the. brother of the purchaser's ~rancHather, that 
I!>, No.8. and No.9., the former &hould be ptelened; be-
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cause, being t:qually worthy in blood, that is, ill the lineal 
ascent of males, the nearest should be preferred. And for 
the same reason, he said, the brother of the purchaser's 
grandmother shall be preferred before the brother of the 
purchaser's great grandmother, that is, No. 11. before 
No. 10., for they are equally worthy in blood, he says, (for 
such heirs come from the blood of the female sex from 
which the purchaser's father issued) apd so the nearest is 
to be preferred. But, on the other hand, the brother of 
the purchaser's great grandfather shall be preferred to the 
brother of the purchaser's grandmother, that is, No.9. to 
No. 11., because, though less near, he i~ more worthy; fo~ 
his blood accrues by male blood throughout; for he was son 
to the purchaser's great-great grandfather, while the blood 
of the other only accrued by a female. And this was ex
tending the doctrine contained in the first point resolved 
before, for there this preference is not carried further than 
where they are " in one and the same degree." 

In the &econd of these positIOns, where the brother of the 
grandmother is preferred to the brother of the great grand
mother, that IS, No. 11. to No. 10., the learned judge was 
not followed by some lawyers who were present at the time 
it was delivered; but they thought the brother of the great 
grandmother should be preferred, because his blood io; de
rived to the purchaser by two males, namely, the father and 
grandfather; whereas that of the othel' is derived only by 
one, and the grandfather was not of the blood of the brothel' 
of the grandmother, but of the brother of the great grand
mother, and therefore more worthy. Upon these consider
ations it was that Plowden, as he tells us, again put the 
question to Manwood, in the presence of Hal per, another 
of the j ustlces; and they both expressed themsel ves clearly 
in the same opinion, and !oaid it must be so, on account of 
the proximity, which holds place on the part of females 
conjoined by marriage to males, where such blood is once 
derived by a male to the first purchaser. And when, 
at another time, Pluwdcn suggested the same doubt to 
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Lord Dyer, he was of the same opinion with the other two; 
so that this, though no part of the cause, was agreed by aU 
the justices of the Common Pleas. [Plowden, in the trans
lation, is made to say, only, J)yer, Manwood, and Harper
which is not aU the judge ... - See the origmal, If Harper, 
another justIce, is not Harpe,' AlIiD another JUStIce.] This 
position has been examined by later writers j among whom 
the author of the CommentarIes has given eight very cogent 
reasons why it &hould not be admitted for law; one of which 
is, that it establishes a doctrine incompatible With the point 
adjudged m this very case. (Black. chap. De&cent, p.233.) 
For the principal reason that govemed in thi& deCision was, 
that the blood of Young wa& conveyed to the purchaser by a 
male, which the blood of the mother's brothel' Wa.& not; so 
that this new Idea of proximity entirely militat··s with that 
which they recognised and followed In this adjudication, 
the preference of the male blood, and tend& to all the uni· 
formity and coherence in the law of debcent&. 

Another check was now given to the statute of uses, by a 
determinat~on at common law. It wab solemnly agreed by 
all the judges in the Exchequer chamber, upon a point 
referred to them by the chancellor, that the statute does not 
execute the use of a term. The case was this: A., posse:.soo 
of a term, granted all hIS estate and mtercbt to B. and C. and 
their assigns, to the use of A. and his wife; aftel'wltrds A. 
gave to a ~tranger such interest as he had in the lease; and 
it was held that nothing passed by such gift, there bemg no 
use executed in him. (23 EI. Dyer, 369.) Thi:. was sup
posed to be supported by the words of the statute; which, 
as it only mentions such persons as were seised to the use of 
others, was held not to extend to terms for years, or other 
chattel interests of which the owner is not selsed, but only 
possessed. 

This was the opinion of the j'Jdges on the point, as a 
que&tion of law: DOr does the reporter take any notice how 
it W,", afterwards treated by the chancellor, as to the eqlllty 
of the case, which might call upon lum to do that whicha COU1't 
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oftaw would not venture upon. However, it appears that 
the court of Chancery had taken upon itself to allow relief 
in like instances, where the courts of common law had been 
over-strict in their construction of the statllte; and, under 
the name of trusts, gave efficacy to such gifts as the judges 
would not consider as uses. This seems to have prevailed 
to a gl·eat extent in thib reign, und to have been generally 
admitted, and tolerably well understood by the lawyers of 
the time. In IVztham's case, in Chancery, where a term for 
years was granted to the use of a feme sole, who took a hus
band, and died, it wa~ there made a question whether the 
husband should have the use, or the administrator of the 
feme; and it was resolved, that the administrator lohould 
have it, and not the husband; becau&e this trust if a term 
walo a thing in privity, and in nature of an action, fOl· which 
there was no remedy, but by subpama; and it was then said 
to have been so determined III a case which happt>ned in the 
eighth year of tillS reign. (32 El. 4 lnst. 87.) 

Indeed, the doctrine of tI ust<; seems to have thol'Oughly 
established itself; for, in 4~ &. 43 EI. 111 Szr Moyle Fmch'", 
case, we find the judges, to whom It had been rf'fprred by the 
queen, to reconsider the chancellor's decree, not confining 
them&dves to the mere point of law, as formerly; but enter
ing on a full discussion of the very matter of equity, as it 
was opened to the chancellor; and treating It as a &y&tem of 
learning wInch had already grown to some size, they re
solved the followmg general rules of equity: l!.t, That a 
dIs!>eisor was subject to no trust, nor could auy subpa:na be 
had agamst hIm, not only because he was in the post, but 
because the right of mherltance or freehold was determin
able at common law, and not in Chancery; that cestui que 
use, whIle he had his being, had no remedy in such case. 
2dly, That a trust could not be assigned, because it was a 
matter in privity, and in nature of a chose in action; for he 
had no power over the land, but a remedy only by SfJbpama, 
unlike a cestm que usc; for he had a possessto fralns; might 
be loworn on junes; and after btat.l Ric. 3. had the disposition 
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of the land. And it was said, if a bare trust or confidence 
might be assigned over, great inconvemence might ell~ue 
by granting it to great men. And to discourage endless 
enquiries of this kind, it was the opinion of some of the 
judges, that if a man make a conveyance, and declm e a use, 
the party himself, or his heirs, shall not be received to aver 
a secret trust, unless such trust appear ill writin~, or other
wi~e be expressed by some apparent matter. 

Besides these resolutions upon thenature of this neWi>pecler. 
of property, called tru')ts, they agreed that when any title of 
freehold, or other matter determmable at commollillw, arose 
incidentally in equity, it should be rf'ferred to a trial at com
mon law, where the party may be relieved by error, attaint, 
or an action of a higher nature; and where a suit i!. for evi
dences, there, if the defendant, in hiS answer, make title to 
the land, the plaintIff ought not to proceed; for otherwise, 
by such It surmise, matter of ordmary cogllli>ance would he 
enquired of In equity. (4- Inst. 85.) 

The power of thiS court to determme 011 resulting trU'its, 
was strongly debated in 39 & 40 EI., a cau~e where 811 M(~l)ll' 

Irinch was the defendant, and had pleaded a Judgment III 

ejectment, and demanded whether he should be put to an
swer any i>urmises that im'aJidated a judgment recovered at 
law. The Lord Chancellor Egerton was of opinion that he 
should answer the bill. And the queen afterwards leferred 
the consilleration of the demurrer to the judges. where it 
was argued, that the proceedlllg in Chancery was not to 
impeach the judgment; but havlflg admitted the validity of 
it, to relieve upon equitable considerations al'lsing thereon. 
If a man, said they, has two matters to aid him, one at law, 
and one in equity, upon failure in his suit at law, he may, not
withstanding judgment there agair.st him, sue to be relieved 
on Ii collateral matter in equity; and they showed many «Jr
i:ible precedent!> ~o this effect in the reigns of Henry the 
Eighth and Edward the Sixth. (Crompton, 58 b.) But, after 
great consideration of lhe pomt, it was resolved by all the 
judges that tht: plea was good, and that there should be no 
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further proceedmglil in -equity: for~ though the chancellOl' 
would not (as hath been said) examine the judgment, yet he 
would by his decree take away the effect of it. And as to 
the precedents quoted from the preceding reigns, they were 
treated without any regard, as founded on the sole opinion 
of the chancellor, and passing sub silentw. They termed it 
not only an inconvenience, but directly against tht! laws and 
statutes of the realm, (namely 27 Ed. 3. c.l. and 4 Hen.4. 
c. 22.) against which no precedent can prevail. ( ... Inst. 86.) 
From this it is plam, that the court of equity in Chancery 
was kept in strict subordination to the courts of law; and 
whenever it happened that they had been making precedents 
()f a new and extraordinary kind, they received a check and 
animadversion, which stamped every thing in that court with 
the name of innovauon and abuse, that had not received a 
sanction from the judges. Maxims of equity were formed, 
in thiS manner, under the control of the common law, and 
were rarely applied but in analogy to some pre-tstabhshed 
course of legal redress. ThiS was likely to contmue wIllIe 
the present order of appeal continued. An appeal from a 
decree or order of the chancellor was, by petitIon to the 
queen, who used to refer the consideration of it to the Judges, 
'a course of proceeding entirely conformable with the I'ature 
'of this equitable jUrIsdiction, which, being derived originally 
from the king in council, was properly arnenable to that 
tribunal in all instances of error or misconduct. 

The strongest inclination was shown to maintaIn this op
position to the court of equity, not only by the courts blJt 
by the legislature. The stat. 27 El. c. 1. which, in very ge
neral words, restrains all application to other jurisdictions, 
to impeach or impede the execotion of judgments given in 
the Ktng's courts, under the penalty of a pra:munire, has 
been interpreted as well as stat. Ric. 2. c. 5., not only as 
imposing a restraint upon popish claims of judICature, but 
also of the equitable jurisdiction in Chancery; and in 
the thirty-first and thirty-second years of this reign a coun
'>elior at law was mdicted in the King's Bench OIl the 8ta-
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tute of pt"O!munire, for exhibiting 11 bill in Chancery nftel' 
judgment had gone against his client in the King's Belich. 
(Crompt. 57, 58.) 

Under thi!>, and the like control, the court of Chancery 
still continued to extend its authority, supported, in some 
degree, by the momentum it acquited in the time of Cardinal 
Wolsey. The objects of exammation there had con:'lder
ably increased of late: the statute of uses had gIven rise to 
trosts, which general term also comprehendCIII infimtely 
more than had formerly come under the appellation of n 
use; and took in every just claim and equitable right to 
property, which was not substantiated by an assurance, 01' 

in some legal way. The nature of conveyancing now prac
tised contributed to increase such claim:. and rights. The 
direct conveyance by feoffment, which caused an imme
diate transmutation of possession, had long gone into disul>e; 
and estates being rarely conveyeu actually, transactions about 
them resteu mostly in covenant and agreement to convey. 
Thus the greate:.t pal t of the landed property of the king
uom was in a manner afloat; and nothmg but the authorIty 
which the court of Chancery had to compel the erecutwn 
of tllest" covenants and agreements could settle and fix it. 
So that many que:.tlolls of real property naturally became 
subjects of equitable deci!>lon, and added to the regulllr in
crease of other matters of common enquiry there, augmeTJted 
to a high degree the busmcss, character, and consequence 
of this court. 

The great difficulty this court laboured under was, how 
to enforce its decl·ees. For as It proceeded only zn per
(onam, instead of giving execution of the tbing demanded, 
,t could only imprison the party who disobeyed its orders, 
~ill he performed them. The primitive course of proces& 
by mbpama, attachment, and proclamation, was found in
effectual; and the chancellor hlMl lately added another 
writ, which was to issue upon the failure £If the former. 
(This commissioned .11 persons to take the party, as a rebd, 
Pmd contemner ef the law; a process, on that account, called 
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xxx v. - . ht ad b k' h t 't "- J :mlg proee to rea mg open ouses to.exeCll e I !> COUl-

ELI~AB. ,mands. (Crompt. 47 a b.) 

Judicature 
of t!'~" l}llUI
tet-of .tloe 
roll •. --

This used to issue as well to compel an .appearance as ~o 
enforce a decree. The chancellor went still farther, and 
took upon him to caU in the process of the House of Lords, 
the sergeant at arms; and afterwards, toward" the close of this 
reign, the sequestration was introduced. Neither of which, 
however, are mentioned in Crompton'~ Jurisdiction of 
Courts, published in 1637. The sergeant at arms was sent 
as an officer of the chancellor, specially directed, to see whe
ther the returns to the former writs were true, and whether 
the party really hid himself from justice: if lhi!> turned 
out to be the fact, then he issued a commi"sion to certain 
persons to sequester his lands. 

However, th~se two pmce"ses were not set up without 
some controversy with the courts of commoll law. It was 
the opinion of the judges ill the latter end of thi" reign, that 
if the sequestrators were resisted, and any of them killed, 
it was only homicide Sf' dr:fendendo, a deciSIOn t~at went 
very far toward~ declaring thi" new-invented proceso illegal. 
The increase of suits here, and the consequent increase 01 
the chancellor's importance in judicature, ::.upported by these 

: bold innovations, raised a great jealousy in the judges of tIle 
1 court of King's Bench. This did not proceed to great 

lengths in the pre~ent reign, but in that of the successor 
embroiled the two courts in a long competItion for prece
dence, control, and superiOrity. 

As the number of suits increased, the chancellor needed 
assistance in deciding upon them. We have seen what 
liberty Cardinal Wolsey had taken of delegating judicial au
thority to several persons. In the tlme of Edward the Sixth, 
Lord Southampton, then chancellor, having given himself 
to politics, needed the like asc;istance in matters of judica
ture; and accordingly gl'anted a commission to the master 
of the rolis, aud three masters, by whICh they or any two 
of them were empowered to hear and determine all manner 
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of causes in Chancery. in the absence of the chancellor; 
with a proviso, that all decrees made by them should be 
presmff'd to the chancellor to be signed before they were 
enrolled. This commission made much noise at the time, 
as weft because the ma~ters were usually nt that time civil
i~~ as also on account of the nature nf such a delegated 
authority. The common lawyers petitioned !lgainst it; 
and it being referred to the judges, they were of opinion 
that it was illegal, because granted by the chancellor alone, 
without the approbation of the protector and council; 
they holding, that he could not depute hIS judicial autho
rity to any other. (Hist. Challc. 86.) In the same reign 
there was a commission; during the sickness of Lord Rich, 
properly warranted. This was to the master of the rolls, 
two judges, and five masters; of whom, the ma!>t!"l of the 
roll." the judges, and two of the masters, constituted a 
quorum. 

In this reign, during the vacancy of the seal, after the 
death of SIr Christopher Hatton, a commiSSIOn td. henr 
causes was made to four judges; and afterwards, by degrees, 
it was thought proper, a1> busmess multiplied, to enlarge it 
to all the judges and masters, and to make a standing ge
neral commission upon that plan; in whICh, it is said, the 
masters always made part of the quorum. Dut this occa
sional duty filled up very little of the time of the master::; ; 
they were now entirely abstracted from the business of the 
seal, and the making of writs; and though now and then 
consulted in matters of JudicatUfe, had much leisure. 
Therefore the chancellor began some time in this reign to 
refer to them an examination into matters depending in 
court, which, at length, became their ordinary employment. 
Frpm this period. also, we may date the regular judicature 
exercised by the master of the rolls. 
/Before we leave this subject it wiH I-,e proper to mention 
stat. 5 El •. c.lB., which was made in order to remove 11 

doubt that had been entertained, whether the same autho
rity, jurisdiction, and power resided in 'a lord-keeper as 
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C HAP. in n chancellor; Sir Nicholas Bacon being, at that time, 
~ lord 1<eeper •. It was, therefore, enacted and declared, that 
ELIZAB. he hath and always had. 

Terms limited in use being, after the determination of the 
above cases, known to be out of the power of the cestUt 

que use, became a new species of limitation, in cases where 
it was expedient to restram the taker of an interest from 
the destrucllDn amI management of IllS own property. It 
was, pl'Obably, a little after this, that !>uch terms began to 
be introduced into conveyances with that intention; for 
the varIOus purposes and trust!> we often see in the usual 
forms of settlements at thib day. 

Courts began to go £'lrtlier in favour of executory de
vises than they had hItherto ventured in case of terms for 
years. The determinr.tion in the reign of Henry the 
Eighth (36 Hen. 8.) that eSlubli"hed gifts of chattels after 
an estate for life, with this qualification, if the taker for 
life did not actually dIb!Jose of it, was reconsIdered; and, 

Executory in some degree, l)) ollght back to the old not:oJl; for in 
devl!.es, 

Covenants 
to stand 
I(>ISed. 

20 EI. in Wclcd"rz aud ElkZJlgtoll, (Plowd. 519.) a remalll-
der of It term for yean, after a prim hmItation fO!' life, was 
adjudged absolut('iy good. Though even here great reli
ance wa~ had on the £1r..,t estate bCllJg expre.~scd with some 
qt13lificatlOn, "to my wife, jar as JJlatay yeal s as sl'e shall 
hve." fnd the court were there of .(Jpin~. that an entire 
unqualified estate for life would have iiwullowcd up the whole 
term, and the remamder-man have ~een without remedy. 
In 28 El., in Pracoclr'&, case, t114 couh.~~Je again called 
upon to give their opinion" \IPSll t»e Qa4lIre of these de
vises; and there, where a lesslie J+1r yeal'~ devjsed his term 
to one, and the hcirs of hi~ body ~, aRJ the devisee 
had issue, and ahened the -m. it .was held by the 
King's Bench, that a tenD f~ yean cannot be entailed. 
(4 Inst. 87.) 

Covenants to stand seised h,"" been#ilow -.tabIished by. 
solemn adjudications. J:hese instrll8tentaJ.ad been mostly 
applied to raise uses on occasion of marriage; though 



ENGLISH LAW. 

sometimes they were made merely Oll bargains for money. 
(And see tnjla.) The next point to settle was the COII

Sldnatzan upon whIch they might be gl'Otmded, so as thf 
uses might be raised and effectuated accordmg to the ap
pointment of the deed. I t had long been agreed that 
money which formerly raIsed a use upon a hargam and 
sale without wl'lting, was of course sufficient to answer the 
same purpose upon a deed. And it was now agt'eed III 

8 Eliz., after much investIgation into the natm e of dll" con
veyance, in the case of Sitar! zngtOfl mid SI1 otton, (Plowd. 
309.) that the consideration of blood or manwge is !>uffi
Clent to raise the use; und paI ticularly there It was re
solved, that the affection of the covenanter to provide fm 
bis heirs male whIch he should beget, and a desue that the 
land should continue JI1 the blood and name of Ill:, fiullIly, 
amI the love which he bore to his brothers were of th!lt 
kind. But other considerations, buch ab IOllg acquamt
ance, &c., though strong motives for llberahty, are not 
sufficient to rai!>e a ust: upon thIS famIly conveyance, willch 
was generally in consequence, or in contemplation, of mar
riage. Thus was the nature of thIS conveyance at length 
settled; that is, buch covenant., as were c.1'CC1ttcd and rc
cogrused by the coul't::. of law. But covenants executory, 
that is, such as gave"Only a future estate, rema.med as in the 
last reign, when th~ was a direct deteJ'lIlmatioq agl1i[J~t 
them. 

The nature",f uses un&rwent in thir. reign a more com
plew examina~ than they had received before. Their 
origin and progt'eM, with tbe+pperation of the statute upon 
them, abd .n i1l8 con~nces, were canvassed in every 
point of view; nud ,this ~ysteUl of property settled upon 
principles that t'csdere. it less vague and obscure, tllOugh 
much more refined, th~n hl!retofere. 

Respecting the i~rest of the feoffees, it was resolved in 
Delamere atf11 BIWnard,.in 10'Ei., that the feoffees might 
enter to revest ~ 1fIe. The case was this: -1ioh(,l't and 
his wife, tennnts in special taIl, remainder to Robot in 
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general tail, remainder to Simon in fee. Here Robel't en
feoff'ed .A., who, before stat. 27 Hen. s., enlwffed B., and 
lie enf~offed Szmotl, who enfeoffed D.; lIpon whom, after 
the death of Robert, the feoffees entered to revest the uses 
to the wife of Robert. Then it was determined, after great 
deliberation, that the entry of the feoffee was lawfu.l , that 
he thereby revived the use, and the sta.tute execut~d it to 
her in tatl; and thiS, because the feoffment was made by 
the remainder-man Szmon. And it was said, that it was 
never the intent of the makers of stat. 1 Ric. 3. that the 
particular tenant should lie at the mercy of those in re
mainder, who might thus disturb their rights; to prevent 
which, there should by Jaw be a right in the fi'offees to revive 
such uses by entry. (Plowd. 35Z.) 

This pomt was again considered in 16 Eliz. in Lord 
Pawlet's case. A feoffment was made to the use of D., the 
wife of the feoffilr, for lIfe; and If the fcoffor sllI"vivcd, then 
to the use of the feoffor himself, and such person a .. he 
should happen to marry, for term of their hves, for a jOlll
ture, the remmnder over in fee. The remainder-man III 

'fee and the feoffees, WIth the consent and rrivity of the 
feofI()r himself, Joined in a feoff'ment to new feoffees, to 
other uses, and levied a fine. The ",ife dIed, and the 
feoffor took another Wife, and died. The second wife, with 
the assent of the 6r~t feoffee .. , entered; and it was made a 
question whether tillS entry to revive the uses was conge
able. It was argued with much earnestness, and it was 
the opinion of Lord Dye" that tha;new feoffment being 
made with the a~sent and WIll of the feoffor and his feoffees, 
no injury could be said to be done to the second wife, who 
was not in esse as to her utle to claim at the time. And 
whereas some had argued that the feoffment by the feoffees 
was a mere nullity, they having no estate or interest since 
the statute: it "as answered, that Ilotwithstanding the 
statute, yet adhuc remanet qUtPdam scintilla juris et tiMi, 
quasi medium quid wter utrosque, sdlieet lila posszbilztQs,foturi 
US1(S emeT gentis, et sic tnieresse, et tziulus, et non tantum nuda 
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mICloritas, seu potesfas remanet. Bat th~ judges were equnlly 
divided, and the cause was adjourned into the Exchequer 
Chamoer, when the parties came to an agreement, and 
there the matter l"~sted. till the famous Case of Perpetuities, 
in the 36 Eliz. 

Hi!i 

CH A P. 
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TIle case of In Chudleigk's case, in S 1 EI., called the case of PCI

petuzties, this matter was again fully debated, and at length ~l::petlil' 
solemnly resolved In the Exchequer Chambel', by ten judges 
against two, that there resIded in the feoffees no 1 ight of 
entry to revest the uses, if they were distulbed by any of 
the cestui quc uses. The elise was this: - Hlchard Chud-
leigh, having i~sue several som, eufeoffed cel tain persons to 
the use of them and their heirs during the life of his elde~t 
~on; and after to the use of the fir~t son uf his eldest son 
III taIl; and so on to the tenth son; the remainder to his 
second, third, and fourth SOIlS III tatI; remainder to thp. 
right heirs of Richard. Rlchanl dies, and before is .. ue born 
of the body of the eldest son, he is enfeoffed by the feoffees, 
and then has two sons: and It was a que .. tlOn whether the 
use, which betore was in contingency, bhouhl vest in the. 
said two sons, and be executed according to the statute. 

The glUunds upon which the two judges went, ",ho were 
lor·preserving the contingent u:,e, wpre principally these: -
That the statute was not made to eradicate u .. e~, but. on the 
contrary, had advanced them, and e5t:tblished a safety and 
assurance for the cestui que usc agaimt his feoflee~. Befill"C 
the statute, the feoffees were owner .. of the land; bince, the 
cestui que use' befo~, the possession governed the usc; 
since, the use ruled the possession. There is nothing, said 
they, in the preamble of the act that condemns uses; but it 
~peaks of extirpating subtile practised feoffments, fines, and 
recoveries; which was to be effected, not by destroyi"g 
uses, but by devesting the e~tate out of the feoffees, conu .. ees, 
and recoverors, and ~esting it in cestUI que use, and to !lilY, 
'that scintilla juris remains in the feoffees is again~t ,the very 
meaning of the statute. As the statute says seised, or at 
mig time seised, the seisin of the fcoffees at first would be 
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sufficient to serve all the uses, as well future, when thf'y 
come in possession, as the present: for there needs not 
a continued seisin, but a selsm at any time, therefore, the 
first seisin, by which the fee is given to the feoffees by the 
feoffment, would serve all the uses, and nothlllg afterwards 
remained in the feoffees. So that the whole estate vests first 
in those who have the present use in esse; and when the 
future uses come in esse, then they sh311 come in between 
the other elotates whICh were before coujoined. The dis
turbance, in this case, is not to the first seisin, but to the 
seisins that arose to the cestuI 'lU/' use by the statute. The 
first seisin cannot be devested, but stIll remains, to which the 
future uses have relation; and so thtre is both a loeisin and 
a use: and the contingent Ilbes are in abeyance and pre
servation of law till they corne zn esse. 

To this it was answered, and agreed to by one or other 
of the judges on the oth"'r side, that the feoffment made by 
the fcoffees, who had an estate for life by the limitation of 
the use, devested nIl the estates and future use", notwith
standing the elde&t son had notice; for the I:CW estate 
cannot be subject to the ancient use. These estul~s must 
be &ubject to the rules of law; and the law say'>, that the 
remainder-man mu~t take the lund when the particular 
estate determines, or ch.e it bf'comes void. And as by the 
feoffment of the tenant for lIfe he forfeited hi .. estate, and 
those in remamder were not m esse to take, therefore these 
remainders by this matter ex ]lost facto were destroyed. 
They agreed to the ca:,e of Lord Pawlet. They said, by 
the statute no use i~ executed uut those in esse. there should 
be a persoR seised, and a person to take the use: and iftlle 
person or the use are not in esse, but (lnly as it were in a 
possibility to have a use, there can be no execution of the 
possession to the lise; as before the statute such a feoft:. 
ment would have devested all the uses, present and future, 
till the estate, out of which they were to arise, was recon
tinued. So, since the !>tatute, no use can be executed 
unlells there be seisin in some person subject to the use. 
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By the statute, none are to be executed but Uses in esse, in 
possession, revel'Sion, or remainder; for it says, such ceshu 
que usc shall be adjudged in lawful possc~~ion; 'l\hich can
not be said of a p"r!>on not til esse, who hath but a possi
bility, which may never happpn. So that no estate is by 
the words of the statute de vested out of the feoffees, but 
where it can be executcd in the eestUl que IlSP.. and as a 
person not ZIt esse cannot haye a use, bO neither can he have 
the po~ses!>ion by the act. 

They held, that the feoffees, since the statute, had a pos
sibility, 118 it were, to serve the future uses when they came 

m esse, if the pos!>p!>sion be 1I0t disturbed by dissclsin, or 
otherwise; and if they arc disturbtd, that they have powel' 
to enter to revive the future u~e!> accordmp: to the trust 1 e
posed in them: but If by any act they bar themsplves of 
their entry, that is a case willch is not remedied by the 
::.tatute, and remain!> as it was at common law. And 111 tillS 

case it was I1greed by all of them, that by the alienation 
of the e~tate out of whl.:h the ~ei:,in was to have arisen, and 
by the destruction of the particulm' Ci>tatc out of windl the 
contingent remainder depended, the usc was entIrely gone. 

These were the ground~ upon wluch both bides founlie<l 
theIr opinion~, and JlH]glllcnt WUb given ngainst the con
tingent use. TheJudges came also to some 1 ebolutions lIpon 
tIle nature of uses in general: it was held, that the "tatute 
bhould not be construed by equity to pre~erve contmgcllt 
u~es., which would lead to some of the rrmchiefb meant 
to Le remedied by that act. It was wrong, they said, to 
imagine that uses could be limited in a manner different 
from estates at common law; that in truth there was no 
difference at this day between estate!> conveyed in use and 
conveyed in pOSSeSi>lOn; for the estate and limitation of 11 

use ought to be known, and governed by the rules of the 
common law, and not construed so 118 to maintain an unin
terrupted perpetuity, whlch would follow from the opinions 
of those who elldeavoured to support this contingent me. 
The consideration of perpetuities alone, it wal> bllld, would 
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have been a good argument of expediency in this question, 
and would have had no small weight in the decision, could 
it not have been made on sound prindples of law. The 
consequences of perpetuities were reCOL nted by the judges, 
and reprobated with much force. (1 Rep. 120-140.) This 
is the substance of this famous case of perpetuitie&, in the 
account of which it was thought proper to be thm, minute, 
as it became a leading one, upon the doctrine of uses and 
contingencies. 

Notwithstanding perpetuities were so inveighed against 
in this case, a CUrIOUS point was decided by the judges of the 
Common Pleas in 13 Ehz., by which It was established as 
law, that a tenant in tail might be restramed for alienation 
by the original donations: this was in the famou~ cause of 
Newzs et uxor v. Lash and Hunt, or what is more fami
liarly known by the name of ScllOlasfzca's case. A person 
devised land to hIS eldest son in tail, with remainder to his 
next son, remainder to Sc1lOlastlca, hi" daughter, with several 
remainders over to others of hiS own name j and then he 
subjoins a clause to thlS effect: "That If any of the par
ties should alien, sell, pleuge, mortgage, entangle, f'Hcumber, 
or {hsmember the lands, he and his heIrS should be excluded 
from the benefit of the WIll, and the land ~hould ir:lmedi
ately descend and come to the person next in tau, the same 
as if such disorderous person had not been mentioned In the 
l\-lll." After the death of the testator, the two sons joined 
in a covenant to levy a fine and suffer a recovery, which was 
accordingly done; and then after the death of the eldest son, 
Sckolaslzca and the plaintIff, ber husband, entered by virtue 
of the clause of forfeiture, am] then brmgmg an assise, the 
above facts were given in evidence; and being demurred to, 
and argued in court, the justice!. were all of opinion in fa
vour of the clause uf forfeiture. 

The great doubt had been, whether it should be construed 
as a c01,dztzon 01' a lzmitatzoll, and how it stood with the law, 
and who should defeat the entail", and by what means • 
.{\nd they all agreed it was not a condition; for If It should, 
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then the heir should enter and defeat all the estates: but 
here it was far from the devisor's intent that aU the estates 
~hould be defeated; for his mtent was, that if any attempt 
was made to defeat them, the land should go to the next in 
tail. And to this purpose Harper and Dyer quoted a case in 
29 Ass. 17., where land was given to one for life, and that 
he should be a chaplain, and sing for hi!> soul; with re
maulder to the commonalty of the town to find a chaplain 
perpetual. The devisee entered, but bemg no chaplain, 
the heir of the testator ousted him: and It was heJd by the 
court that this was no conwtion, for breach whereof the 
heir might ellter; becam,e It would defeat the remainder. 
and so dlsappomt the mtentlOn of the testator, who meant 
to have a chaplam perpetual; so th':!] concluded, that 
words in a will seemingly tending to a condltlUl1 <;hall 110t 

be so construed, when it appears the testator (lid not mean 
that all the estates I>hould be (hsappoll1teu. llebl{les, In 

this case, the eldebt son took an estate, and it was meant he 
should be restramed; but if this was a conditIOn, he only 
could enter, and when he made a feofiillent, that power 
would go with the feoffment, so that no one would be left 
who had power to enter. They therefore held clearly that 
It was not a cond1tlOfi. 

The next enqUIry was, whether It WIIS a lImitation of 
estate; and, if so, whether entry was necessary bpfore 
1t could be determmed; and then, whether the next in re
mainder was privy enough to enter. For Lord Dyer said, 
if a gift was made in tall, upon condition, that If the donee 
does such an act, the estate should cease, that Fro'Wlcke 
held III 20 Hen. 7. the estate should not cease before entry; 
because it is an estate of inhentance, which should not 
cease by parol without an entry in fact; but otherwise of an 
estate for hfe, for that might pass in some cases by parol, 
as by surrender, and, therefore, might be determined by 
parol. ' 

And they aU agreed it ::.hould be held a limitation, that 
is, a devise ~ the party untit he does the acts there forbid; 
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so that when he had don~ any of them, it should end, ns jf 
he died without is!<ue. As where land is given in tail, as 
long as T. S. has issue; when that iS5.ue ceased, the land is 
cast upon the donor without entry. If the words, there
fore, were not aptly put, yet, as they amount to a limitation, 
they shall be taken as such, espeCIally in a will where the 
intent is to be made out, and pursued as well as possible. 
For as JJ:z)er said, a man's will IS as an act of parliament, 
so that the law submits to the matter, order, and form 
lImited therein, and requires it to be observed. A!. the 
will directs the estate bhould, so the law WIll order it. Dyer 
baid, it was like an action eausa matl nnoniz ]iraloeutt, where 
the estate should be defeated by intent, without an express 
condItion in deed. Again, where laud was gwen to hus
band and Wife durmg the coverture, or as long as such 
person IS abbot of 5.uch Ii place; these are time!. of limit
atIOn, and the estatcb would end where the event there 
mentioned had happened. 

In support of their determination, DyJcr mentioned a 
conveyance which he hnd :,een mmle by J.it;:gamrs, chief 
ju~ticc of the King\ Dench, III 25 Hen. 8., to hi .. wife; 
whereby she had an estate for hfe with remalllder over, 
upon condltion, that if she ;,hould make It discontmu
ance of other landi>, which were assured to her, then her 
estate should cease, and he in remainder enter. DyC] said, 
it was to be presumed, that he hemg chief Justice made 
thi:; estate with the assent of his brother justices; and that 
they underbtood it to be a limitation, and not a condition. 
And that if it wai> so in that instance, whIch was by deed, 
he thought, dfortzori, it was good, when by will. And so 
they nIl agreed that it was a good limitation to determine 
the estate, and that Scholaslzea's entry was lawful. (Plowd. 
408.) 

In 36 Eliz., in Bateman ". Allen, another action was 
brought upon the clause of limitation in this will; for 
the present plaintiffs levied n nne, and Scholastica's next 
r.ister made a lease, and an ejectment was brought; but 



ENGLISH LAW. 

judgment was there given upon another point, wIthout 
entering at aU on the matter in la'h. (Bateman v. Allen, 
ero. EI. 437.) So ill founded is the assertion of Lord 
Coke, that nn opinion was then deliycred by the chief 
justice and two othet·s, contrary to the resolution in &ho
lastica'~ case. (10 Rep. 42.) It is true, that he tmght dis
cover by the roll the judgment was given agnim.t the partIE's 
claiming under the limItation; and ~o it appeal's uy the 
report in Cmlte, 'l'l'ho expres.'>ly say~, that Judgment wait 
given without any regard to the point of law. However, 
it <;eems, that the judge.'> had now begun to entertain n dIf
ferent opinion of the~e provi"oe~ to cell;,e c~tates; for in 
37 EI., in the case of Gerrn!J1t v. AI'srot, it wa.'> held by the 
whole court uf Common Pleas, that snch provi"o was re
pugnant and void; and thIS was after open al"/!ument in 
court, and a conference with the othet judgcs. (Moore, 364 .. ) 

In the following year, til(' provIso in Sc7wlrz.llica'" Cllbe wn.; 
again blOUght in ql1e!'JtlOn, in the court of Kmg's Dench, to 
try the point, which wa~ avoided in Bateman v. Allen, and 
which, since the late change in opilllom, It was thought 
would be adjudged in a diffel'ent manner from the fhst de
cision in Sc1/Olastica's cabe. TIllS was In Slu/1 rl7l~ton v. 
Mmors, when it was held by FC111lCl, Gawr/!}, and Clcnch, 
that the proviso wa'> good und the entry bwful, according 
to the judgment in Plowden. But C~lIef .Jubtice Pup"mn, 
relying upon the case of Gcrm!J1l v. Arscot, '>aid, that not
withstanding the indulgence to be given to \\ ills, this was 
an impos"ible limitation; for if the estate wac; to cease, as 
if it had never hE'en made, then he would be a tre!'Jpasser 
all inifw; therefore, the construction should be, only to 
cease from the time of the alienation; and if so, it could 
not cease till the alienation was complete, and then the 
entail would be discontinued: and that discontinuance 
should be purged by a formedon, s(ating the special matter, 
and so the discontinuance might be avoided, but the entry 
could not be congeable. (Moore, 544.) These were the 
reasons of the chief justice, which seemed to be applied 
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more to the mode of availing oneself of the proviso, than 
to the proviso it&elf. 

A similar proviso was brought in qlH:stion in the court 
of Common Pleas, in Cholmley v. Humbl!', much about this 
time; and it was adjudged to be void for three real)ons : 
the principal of which were, first, becllll~e it was repugnant 
to say the estate should cease, as if the tenant in tail was 
dead; for Ills estate could not cease by that event, but only 
by the event of dying without is'>ue: sewndly, the estate 
could not cease by levying the fine, for then there was no 
estate in being. (Moore, 592.) 

A point on the law of forfeiture was settled in the case of 
Hales v. Petzt, which was occasioned b) the unhappy end 
of a learned Judge, whom \\'e have mentioned several times 
in this history. Sir Jame .• H(,les had endeavoured to resist 
the illegal proceedings of Mary With the same firmness as 
he had opposeJ in the former reign the unlawf'll attempt 
to exclude her from the throne; but this merit could not 
protect a refractory protestant: he was committed to cus
tody, and treated \\ ith gre,lt severity, till he was deserted 
by the con~tancy of mind he had before (h~co\tred, and, in 
a fit of frenzy, dl'Owned himself. He and his lady were 
joint purcha&ers of a lea~e for years, and the widow was 
now obliged, in a protestant reign, to contend with a 
grantee of the crown, If she could establi5h her right of 
survIVorship before the right of forfeiture. Dut the court 
of Common Pleas, after some argument upon the nature of 
the felonious act, resolved, that the forfeiture of the goods 
and chattels real and personal should, m this case, have 
relation to the act done in the life-time of the deceased, 
namely, his throwing himself in the water; and then, not
withstanding the wife, before any office found, be adjudged 
in the term by survivor, yet, after the office, the term 
should be adjudged in the crown: for the office, said they, 
has relation prior to her tItle of survivor, fOr it refers to 
the act done, which was equivalent to a grant by deed in 
his life-time to the king. Weston went further, and said~ 
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though the forfeiture should have relation only to the 
death, at which time the title of the wife accrued, yet, in 
this concurrence of titles, that of the king should be pre
ferred. For so, he said, It would be if a .... oman took hus
band, and had issue, alld land descended to her, and the 
husband entel'ed so as to be entitled to the curtesy, and 
afterwards the wife ill found an idiot, the kmg I>halL have 
the land, and not the husband by the curtesy; for the hu,>
band wal> entitled by the first possession of the wife, and 
the title of the king shall have relation to the first pos
session of the .... ife, in which case the king shall be pre
ferred. [Some doubt of this piece of law.] (1- & 5 EI. 
Plowd.263.) 

Between the argument and the dec ISlon of the above 
cause, and the writ of error brought, another que~tlOn of 
forfeiture was litigated in the court of Common Pleas. 
Lord Lovel had made a lease for hfe, With couultion, that If 
he (hed Without issue, then the le&see &hould have the fee. 
The lessor was attainted of trem,on by stat. 1 Hen. 7., by 
which all his lands were forfeited, With a saving of all 
l'lghts, titles, actions, and interest of stranger~. Afterwat lis 
he (lieel Without issue; an mC}lmition of office was found; 
and it was now a point of law III the case of NU'lLOI,~ v. 
Mchols, whether the grantee of tbe crown was entitled in 
preference to ium who clmmed under the condltlOlJ. 

The first conSIderation seemed to be, whether the fce 
was out of the lessor Immediately and before the condition 
was performed. And It was agreed by the coul1&el OIl both 
sldt!s, and by all the justICes, except Lord Dycr, that the 
fee did not pass tIll he died without issue, for the condition 
was precedent; and by the word thm he showed that it 
was not to take place till the conditIOn had been performed. 
Thus, if it is agreed that upon paymg 101. then the person 
paying shall have a lease, It Wli;; held in WIleeler's case, 
(14 Hen. 8.) that the lease should not commence tm the 
payment: the same in Ples~zngton's case, (6 Hle.2.) Ilnd 
several others. But Lord D!Je1' cited a case which, he 
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said, was in Frowicke's reading, of a lease fi)r years to an 
alien, upon condition to have the fee on paying a sum of 
money; the king makcs him a demzen, and then he pays 
the money, and, upon office found, F1'Owicke held, the king 
should have the fee. To which case none assented; and 
the learning of conditions precedent had been so often 
settled to the contrary of late, that the opinion of the chief 
justice seems quite unwarranted. 

After some debate how the lessee should take his fee
simple, whether as a reversion or grant, they, at length, 
concluded he should take It as an enlargement of his filst 
estate, which was merged 111 It. ,Vhen thcse point!> were 
agreed, the other doubts arose upon the act of attainder; 
and then it was argued, whether that prevented the estate 
vestmg in the lesEoee on performll1g the condltlOn. 

It was argued, that the conditIOn could not have any 
effect if the privity of e~tate was dissolved by the lessee 
ahening, for Iii., grantee could not avml lllmself of it; and 
they said It was the same If the lessor conveyed away his 
reversion, which i., really done; for the act of r..ttaincler, by 
the word "fo~fozt," has given it to the kll1g III pos!>ession. 
And they endeavoured to "how that the condlhon wa~ 1Iut 

within the words of savmg In the act; hut, supposing it 
was, the fee-simple, when vested 10 the kmg, could not bc 
divested out of h1l11 amI given to the le"see, .without mon
strans de drOll, or petition, for land cannot be taken out of the 
king, any more than given to him, but by matter of record. 
And as it could not vest in the lessee immediately, it was 
one of those cao;es where it should never vest, though & pe
tition or monstrans de droit were sued. So it would have 
stood without the office; but that has so confirmed the 
seisin of the queen, that the lessee's dd;m to the fee is 
utterly destroyed. And of this opinion was Manwood, 
justice, who thought the fee vested in the king by the word 
forfeit, and that the condition was not within either of the 
words in the saving. 

But all the other justicei. were of a contrary opinion; 
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and, first of all, they pronounced the office to be ill pleaded 
and infOlmal, and bO, as it had 110 effect, the) considered 
the case as if none had been found. And all, except 11fatl
'l!:ood, held that the word "foifCll" did not vest the re
version in the kIng; for it only gave tl right which he had 
by law before, and the kmg's title could 110t be made 
appear but by record; so an office must ah\uys be found to 
show the land in certain; and for this reason it was that 
stat. 33 Hen. 8. c.20. was made, that, in case of trea~on, 
the kmg should be 111 actual and real selbm, without officc 
or inquisition; but this happemng before that act is not 
remedied by it. Tht' jll~tlCes spoke to the other point<; 
that had been made, and they held that 110 prlVlty 'was nc
cessary on the part of the lessor; but that thc condition 
wm, an agreement real, with willch the land WIts dunged 
into whatever hands it came; 111 proof of ~hlch they I'ehed 
on Plcsszngton'" case (6 Rlc.2. Fltz. QIll'l juris, 20.), alHI ~() 

they all held but Manwood. And Hm per mgucd that the 
saving in the [lct WUb not nece:,sary to pleserve the con
dition to the les~ee, for the act wn'5 melcly It conveyance to 
the kmg, and could not be meant to do wrong to an mllo
cent person; for If the pawner of a Jewel I!> attaintcu, the 
king cannot claim WIthout pnymg the money for it. And 
Lord D:)cr thought if the flaving wac;, neCebi>ary, the word 
l1licrest would have saved the comlitlOll; but T-IG1]Jt'1' 
thought it was not saved by that or any of the other words. 
It was heM by most of them, that, SUppO~l1lg the word 
"forfozt " conveyed the pbs'>e'SslOn m deed to the kmg, the 
lessee must have been dnven to hiS petition of 1Il0nSlran.1 de 
droit. But some of them were of opinion, that, though by 
relation of the office (If properly found) the fee would be 
in the king from the commencement of the parliament 
when the lessor was attaint~d, yet it was chargeable with 
the condition, and, when that was performed, should be 
immediately devested, Without petition or monstrans dc 
drozt; for if it could not vest presently, they agreed WIth 
those who said it co"ld not vest at all; but they thought the 
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conclusion should he the contrary to that they had drawn; 
and thf'y said, it Was no uncommon thing for land to be 
devested out of the king without those formahties, as in 
case of remitter. 

At length the court gave judgment against the grantee 
of the crown, upon the ground of the condition being good, 
and having been performed. (Plowd.481.) 

In the ca&e of Alton Woods we have both a question of 
forfeIture amI a grant of the king. There the case was 
shortly this: -a person conveyed by fir,e to the king in tall, 
and afterwards the heir of the conusor being attainted of 
treason, the reversion came to the kIll6' who makes a grant 
in tall; after this, an act was passed in 2H Hen. 8., ordain
ing that the land should be adjudged III the king in fee
simple; the said fine, or any other thing, to the contrary 
notwlthstandmg, wIth a saving of the rIghts of all persons, 
except that of the conusor and his heIrs. ThIS case was 
argued III the court of the Exchequer, where the counsel 
for the crown (Colee heing then attorney-general) made 
two points: first, that the grant was void; secondly, ad
mitting It to be good, that stat. 28 Hen. 8. had g:ven it the 
king again. In support of the first point, it was said that 
the king'a intent was to grant an estate-tail, which he could 
not by law do, having hImself only an estate-tad; and be
cause his grant cannot take effect according to his Illtent 
expressed III his grant, the grant is void, and shall not be 
construed to pass any other estate than he intended to 
grant. On the other side, two objections were made by 
way of rules to govern the construction of the king's grants: 
one was, that the grant shall enure as it lawfully may, and 
so shall be good to the grantee in pos!.essic'll during the 
king's life, and then a good grant of the reveI1;ion in tail, 
for in such manner the king might grant. The other was, 
that grants ex gratia special1, certa sczentia et 'Vero motu, 
imply that'the king took knowledge of his estate, and such 
grants shall be con!.trued as strongly against him as those 
of common persons. To this it was answered, that it 
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would be a violent construction to make this grant inure 
by such fractions of estates; namely, to the grantee ill tad 
tIuring th~ king's life, whIch would be only lin e"tate pur 
autre vie, with a reversion in tail m the king, and then to 

grant his reversion to the grantee in tali, upon whidl the 
king would have a reversion ;n fpe-expeclant: nil wiudl 
was wholly contrary to the king's intent. And ns to the 
two rules above laid down, they sllid there was another, 
namely, " that where the kmg W8'l ueceived III his grant 
the grant was vOid;" and the other two wei e true, and 
ilhould be ou~erved, with an exception that they did not 
contJ'avene thIs important one. As to the second pomt. 
they saId the land was expressly gIven to the king by the 
act of parliament; lind the saving could never be construed 
to protect the rIght of the per~on pO!>~e~ .. ed of the land so 
given, for that would be repugnant lind destructive of the 
very deSign of the act. 

To this reasomng the court (lId not assent: bllt Penam 
the chief baron, and EWCIIS, against Clerk, were of opinion, 
as to the first pOInt, that the grant bemg ex Cel ta SClelltul, 

&c., was to be taken as sttongly as agaimt a common person 
heing tenant in tall, with a reVCI'510n expectant, In which 
case the e:.taLe wouJd bp derived out of bOlh the e!>tates, 
and none should avoid it but the issue in tail; and as 
to the second point, they held, that as before Ihe ~tat. 

2B Hen. 8. the grant was voidable by the i~i>lle, it was now 
unavoidable, for by the act the e!.late-t,lIi ~as utterly ex
tinct, and barred for ever. 

Upon this judgment a Writ of error was brought; and 
alter some arguments at SerJeants' Inn, an opinIOn was de~ 
livered by the two chief ju::otices, and Sir Thomas Gawd,.y in 
the Exchequer Chamber, conu.nry to the judgment in the 
Exchequer, and the reasons they went upon were much 
the same as those already urged by the attol'ney-geneml ; 
and in this they were confirmed b.V the lord keeper Egerton 
and the lord treasurer, who both delivered their arguments 
in court (1 Rep. +0.) to the same effect. 
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The establi'ihment of an action of assumpsit npon firm 
and legal grounds &5 a substitute fur debt in cases of ainiple 
contract, was an event of great consequ.ence in the course 
of remedial proceeding. ThIS action hud been used many 
years back, but had always passed sub szlentio without being 
debated at aU in court. But of late the validity of it had 
been agitated, with some difference of opinion: the court 
of Common Pleas had held that thu. action was not main
tainable; the court of King's Bench that it was. It was 
argued by those who held the former opinion, that the 
wager of Jaw which was only allowed in debt would he 
taken away by introducing this action of assumpsit, and 
the confidence between men to which the old notion of 
law-wager paid great regard be for ever destroyed; while 
those of the contrary.opinion thought that plea was objec
tionable in its very nature, and that it was full time to put 
defendants to some other proof of their payments than a 
discharge vouched only by 1\ man's single oato, and so 
bring the trial of a demand from the oath of the party and 
his compurgators to the verdict of a jury. 

At length, in 44 El. in Slade's case, the point was argued 
before all the judges, and it was resolved by them that the 
action was mamtainable (4 Hep. 93.); and to settle the 
question upon prinCIple they came to several resolutions: 
First, they resolved, that although an action of debt lies 
upon the contract, yet the bargainer may have an action 
upon the case, or of debt, at his election; which was au
thorised by precedents so far back as the reign of Henry 
the Eighth, Henry the Seventh, and Henry the SIXth, where 
the declaratiOns were, that the defendants m consideration 
of a sale to them of certain goods prom~sed tn pay so much 
money. They resolved agajn, that every contract executory 
imports in itself an assumpsit; for when anyone agrees to 
pay money, or to deliver any thing, thereby he assumes or 
promlses to payor deliver it. Thelefore, when one sells 
goods to another, and agrees to deliver them at a day to 
come, and the other in consideration thereof agrees to pay 
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so much money at such a day, in that case both parties 
may have an action of debt, or an action upon the case, 
on assum~zt; for the mutual executory agreement of both 
parties imports in itself reciprocal actions upon the case as 
well as of debt. 

They also resolved that the plaintiff in this action shall 
not only recover damages for the speCial loss, if any, but 
also for the whole debt; so that a recovery in this actioll 
would be a good bar in an action of debt upon the same 
contract, and so vice ve1'sd, as had been long before deter
mined. (12 Ed.4. c.1S. 2 Hie. S. c.] 4.) And they resolved, 
that an action upon the C!l~f' is as well a formed actiolJ, 
and contamed in the register as an action of debt. 

The solemn determination of thiS question confirmed the 
practice of bringing assumpszt in all matters of contract. 
The action of debt being consigned only to instances where 
the wager of law did not lie, as when it ~as grounded on 
a specialty on an act of pm hament whIch took it away, for 
rent, and the like. In order to accommodate it to aU the 
various instances in which it was applIed, new form" of de
clarations were devised: that in the present case alleged, 
that in consideration that the plaintIff, at the special instance 
and request of the defendant, had sold to the defendant 
such and such gram (nammg it), thc defendant as.lumerl, 
and faithfully prOlTIIsed that he would well and truly l'fty so 
much money. This was drawn with a retro~pect to an 
actual promise. Soon afterwards was formed the mrlebz
tatus assumpszt, where the declaration suggests that the de
fendant was indebted to the plaintIff in so much money, and 
being so indebted, he assumed (or promised) to pay. Upon 
the trial of which action, if a debt was proved to be due, 
the law, according to the above resolution, would raz.~c a 
promise, and thereby satisfy the whole of the declaration. 
The same of other forms, all fourvlcd upon this po~tl1late; 
as quantum merrut, insimul computasset, Ilnd the like, :Ill 
which were inventions of a later date; being, indeed, framed 
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from precedent:> then in use for actions of debt, which were 
adopted in this actlOn by sngge'iting a p1omise. 

However, the·;e bemg all cases of buying and selling, 
the supposition of a promibe was gemerally nothing more 
than was really the fact at the time of the bargain; or{ at 
least, the considering the agreement as a promise to pay 
was ea"y and consistent. But when the idea of a promise 
was suggested merely to comply wilh the form of the action, 
and was not absolutely neces~ary to be proved on the trial, 
provIded a debt was made out, it was seen that other duties 
and demands might be claimed in an action of this kind, 
where it WBI> evident that no actual promise had ever been 
made; but the law was trusted to for implying one, where 
there wa!> proved to be a duty incumbent on the defendant 
to have made one. These aCtIOns, upon pr07llZses merely 
zmplzed, wel'e of a very lIberdl conception, and were calcu
lated so as to apply them"elves almo'it to ail purposes of 
redress. The nature of these led into much debate upon 
conszdelatwns to raise such implied promises; that is, 
whether the defendant had received -a rea~onable purchase, 
or motlve to make the promi~e sugge<;ted, and to entitle the 
plaintiff to call upon the law to substantiate and gIve effect 
to it. 

We have before seen what was the course of tht King's 
Bench in the reign of Henry the Sevenlh, 111 entertaimng 
suits againiilt derendants by bill; though they had then so 
far got over lhe ~cruples of their predecessors as to be con
tented with emdence ouly of a person's bemg in custody as 
sufficient to give jUflsdiction 10 the court; yet they ex
pecteu, as indlspen::.ably requi~ite, that it should appear he 
was onre in cUiiltody by the record of baiJ. To procure this 
requisite it was 1hat they contrived about that time the pro
cess of bill of Middlesex and Zatztat; which, bringing the 
party into court on a suggestion of trespass, after ball was 
taken, and so an evidence of. their cus10dy was on record, 
they could proceed regularly, as agllinst a person in cps-
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tody of the marshal, according to the ancient practice of the 
court. 

These were the notions, while they adhered to that pri
mitive requisite of custody which introduced this process; 
but the opinion on this subject was now totally changed. 
A more advanced state of leaming lind enlightened the pre
sent age, and taught them that fictions of law, as they are 
contrived for the pUl"pose of attaining the ends of Jl1~tire, 
are to be encoUl'aged by every fair and reasonable intend
ment. It wa" in ,this ;,pil'it that they now argued on the 
proceeding by bill: As the court had taken upon It to 
fashion this proceeding ol'igmally to accommouate it to 
the ends ofjllstice, they thought tbey might carry this dis
cretionary control i>\lll further. From tht: primary reqUIsite 
of actual ctl~tody, they had already so fur deviated as to be 
contenled with the eVIdence only of cUi>tody; and there was 
every reason for dispen"ing with tillS formal evidence, and 
suppo!>ing a defendant in cu"tody of cour<;e. This had 
now become the praci~cP' of the comt: and bill" were filed 
against persons ag in cu&tody of the mUlshal, who never 
were, nor were ever Intended to be there. Every man in 
the langclom was considered m the cu;,tody of the mar:.hal, 
for the particular purpo&e of amwellllg to a bill filed again~t 
him in the King's Bench; and there no longer remamed 
any difference bf't ween a proceeding by original and by bill. 
excepting this fiction. 

When tqe proceedmg by bill was regarded in this light, 
the legal coni>ideralion<; re.<:pec\ mg it Wf're a little c1langed. 
As the precept of bill of Mlddle~ex and laMa! were no 
longer nece!>sary, in order to effect aTI acillal cu~tody, and 
so to found the juri-.diction of the cOllrt, the origmal bill, 
resuming its primary design, was considered itself as the 
ground of the court's jurisdiction. FOT, as in the first state 
of this proceeding. it wa<; the commencement of an action 
against a real, prisoner, so now, when every one wa& ~upposed 
a prisoner, it became the warrant to the court ill the nature 
of an original writ; and the bIll of Middlesex and latitat 
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is<;ued upon it as process to bring the party in to answer to 
the bill filed. 

Thus the bill, as formerly, still ga-;e jurisdiction to the 
court, upon which was grounded the process to bring the 
defendant in; in the same manner as the original warrants 
the process issued thereupon. 

The settling the proceeding by bill, upon this broad 
foundation, put the King'f> Bench in possession of a more 
extended jltrisdiction in civil matters. This court hereafter 
advanced, by very quick steps, to a partIcipation of bllsinef>s 
with the bench, and became more considered every day as 
a tribunal for common pleas. 

Notwithbtandmg that actions by 1)111 were modelled in this 
liberal way, when ogainf>t persons out of custody, yet the 
old method was preserved when n defendant was in custody: 
for all persons in the mm,.,hal's custody were brought into 
court to have the bill or declamtion delivered to them; and 
such as were in the custody of sheriffs, or mher officers, 
were first to be transferred to the custody of the marshal, 
before they could be declared against. 

The ancient method of proceedmg by original writ under
went some mutation, from the change of circumstances and 
times. The pmctice of the sheriff to take pledges of prose
cuting, before he executed the original had long ceast'd; and 
it had become the usage to put in the place of real ones only 
nominal pledge!>. After this it was no longer of any use to 
serve the original, or summom, upon it; and therefore a 
practice begun of suing it out, and getting it returned of 
course, without domg any thing upon It: and as the courts 
llnd long ceased to keep that tight hand upon the process of 
capzas, as they did in the reign of Edward the Third, and 
plaintiffs had been in the habit of taking it out of course in 
the office when the old process was spent, without applying 
to the court for leave so t(l do: as this had long been the 
usage, it happened, when they begun to return the original 
of COUl'se, and the old process upon it of summons, and at-
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tachment dropt, that the first writ the defendant heard of C HAP. 

was the capias. ~ 
These changes were effected after the reign of Edward ELlZU. 

the Third; but it is not easy to fix the penod when they 
happened, or trace the steps by which they were brought 
about. These are points of practice wIllet, are scarcely ever 
touched upon by the books, as they rarely came under the 
consideration of the court. 

However, the original was for the most part stilI pre
served, with all its legal forms: it was first Issued, was the 
ground of the action, and, as such, stated the matter of the 
action specially: being also lcgulally rehearsed as a part of 
the declarntion. Conf>istently with thiS, the process of capws 
was also special; and a copy of the onginal, and the whole 
of dle proceeding, was in the ancient mode. 

Notwithstanding thi~ was the general practice, there is an 
order made by the court of Common Pleas in 15 El. ~hl('h 
intimates that attornies had ventured to deVIate still fu!'ther 
from the old practice, and used to take out process of capias 
without any original to warrant it: for it IS there ordered, 
that no clerk shall make any proces6 unle~s the origmal 
WI its thereof be first taken out in the remembrance of the 
filazer of the county where the action is commenced. And 
that attormes might not evade this regulntion by making 
out the process themselve~, it IS by the same ordel' further 
provided, that the filazer and his clerk only -;hall make the 
process thereof, upon pain of the attorney or clerk Daying 
such fine as the comt bhall impobe. (Prax. Ut, Banc. 37.) 
This ~as a symptom of the plactice which took place in the 
following reigns. It remained for those times to establish 
these novelties; to model, transform, and transpose the writ 
Rnd process, in a manner which has totally disguised the 
regular order of proceeding, and introduced no small degree 
of perplexity and confusion. 1\Iotwithstanding the order 
of court above mentioned, this new practice received great 
encouragement from the stat. 18 EI. of jeofail, willch makes 
the want of an original no longer an error on the record. 
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The precipitating thfl process of capias in this manner 
was productive of somf' evils: for as tbe law now stood, it 
does not appear but tbat a defendant was liable to be 
arrested and held in custody, till he put in ball, in every 
action where a cap/os Jay; though the debt or namages 
were but 40s., and just sufficient to give jUrIsdiction to the 
court. The Common Plea" took this into consideration; 
and in 24 El. made an order, that in all actions personal, a 
defendant upon a capias, returned ag~inst him cepz corpus, 
or reddtdtl se, makmg appearance In proper person, bhaU 
put in good brill; and that in all actlOIlb per;,onal, where 
the debt or damage,> do not amount to 201., the party shan" 
be admitted to common bail. (PI ax. Ut. Bnnc.62.) This 
gave rehef, at l{'o,>t, in actIOns !>ued 111 the Common Pleas. 

Whether the King'l> Bench made any iOI mal order of 
the hke kind, In actIOns blOu~ht thel e by original, or a 
practice analogous to this obtained there, after this alter
ation in the Common Pleas, doC'') "not appear 111 this reign. 
But it rather seem", by borne ca!>es, in after times. that this 
point of l>pecial bllli was lert t.o usage, Without any formal 
order about it. However, there could not be the same 
Jouht, as to bills of Middle;,ex and lailiats; whlcb, being 
for trespa<:s, and containing no speCific demand of debt 01' 

damage, as they ~I e not to be governl'd by any regulation 
of that kind, still contmued in their full fOl'ce; and de
fendants were thereupon obhged to give speCial, or as it was 
then called, good bat!, without knowing the cau"e of acllOn. 

That defendants might 1I0t be haflls:-ed by altending at 
a distance from home, it wab ordered by the court of Com
mon PleDs, in 15 EI., Ihat no attorney IohDIl sue an action, 
other than debt, but 111 the proper counly, wht!re the caus\~ 
of action aro!>e, without leave of tbe wurt; under pe
nalty of 40~. for the first offence, and expu1sion for the 
second. (Prax. Ut. Banc. 5fl.) A method was taken to 
oblige ~heriffs to execute process with regularity. Not 
content with the proceeding by attachment, the court of 
Common Pleas in ] 5 El. made an order, that sheriffs and 
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their deputies ShdU return all writs and common process 
that shall be delivered to them, or of record, and deliver 
them, or send them returned into that cOUlt wlthm eight 
days aller they are returnable, under the peualty of 40s. 
(Prax. Vt. Banc. 54.) 

:lVIany orders were made at ui/fprent times by the court 
of Common Pleas to regulate the i~sue amI conduct of pro
ce<;s and proceedmgs; by \\lllCh (he several department~ 
of the filazers and prothonotarIes wele dhtinctly llIal ked; 
their duties enumerated; and such a cour~e of thing" or
dained, under divers pellaltlC~ for the bleach of II, as COll-
~lnbutcd to ploevent any unfuir applicatIOn of \\ rtt", or other 
abu~e in practiceo (PI ax. Ut. Bunc. 34.-';"20) 
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The action of QUI tOile jil mrr, \\ Ilich had becn getting ltJtctme'}l. 

into practice evel' smcc the 1 eign of Hem y tln· Seventh, 
dal, during the long I eign of Queen Elizabeth, e~tabh"h 
ibelf a" the regular and only lcmedy for obt'lInmg po~~cs-
~ion of freeholds and inhelllance<;, and for tl yll1g of titles. 
The repOl"ts of thi~ time are full of l'Jectmenb. It is re
markable that thi~ actlOn, which plOduccd so remarkable 
a change in the method of trYl11g t it\ps a~ to render all the 
old Tf'medlcs ob~olete, had l)('en applied to that purpObC, 
and had deloived 1(" whole authOrIty, or;gll1ully, from lin 

other Judicial sam lion than tLlC dictum we befO! e related 
in the lim'll of Edward the FOUlth, which W,lS ",u("ceeded 
by the adjudJcutlOIl In the time of Henry the Seventh. So 
common had they now become, tbat excepllng asszus, 
precipe quod reddat, aod fOl mcdol1s now and then, leal ac-
tlOl1S are hardly to be llll't \\hh. 

As ejectments were brought to theIr height in this lelgn, 
so were actions upon the case, '" !lich were now the most 
usual remedies m mo.,t maller", whether of tot! or conltac!. 

However, debt u~ed sometime~ to be brought, and there 
BI'e records (Cok. Enlr.) whIch c-ontam the wager of law. 

The lellrning of estatE'S \\ bich had revived llndE'r Henry The learn

the Eighth, attended with the circumstance of uses, con- lUg of 
8!!tates. 

tinued to take up much of the attention of courts. Other 
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statutes of that reign, besides that of uses, had given oc
casion to debate 00 lJoints of this sort, particularly the 
statute of wills, which~ by enlarging the powers of alien
ation, set much landed property at large, to become the 
subject of future litigatIOn. To this may be- added the 
dissolution of the religious houses, which had B prodigious 
effect in multiplying the causes of judicial detennination. 
So frequently do matters of real property recur; so tho
roughly were they argued, and so solemnly determined 
upon, that it would be difficult to say what points had not 
been more or les!> f>Ifted. Hecovcnes, fines, estates, with 
their properties and incidents, were discussed in all shapes, 
and under all circumstances. 

There had not yet been a penod of our law when ques
ttons were so learnedly con~l(lered. Whatever we have 
before saId of the time of Henry the Eighth may be re
pented of this in hlghet· term~. Besides general argument, 
upon principle, and solid reasoning, they called in to their 
aid the decisions of cases in former times: these were 
now quoted more profusely thnn ever; smce they had 
lately come mto the hands of every body by printing the 
year-books. Cases were almost a new kind of learning in 
the law, and they were applied and reasoned upon with 
great dexterity. This led to greater length of argument, 
D'l well as furnished more authentic materials, u·pon which 
to found it; nobody spoke but from authority; and it was 
expected that every thing should have its precedent: both 
sides had theirs, and the negatIve a5 well as the affirmative 
of almost every question wa, rested on authorities. ThIS 
made it necessary to weigh with much judgment tIle casef> 
quotf'd; to make sure of the facts upon which they arose, 
and the ground of law upon which they were determined. 
They were compared and examined: differences were in 
this manner often discovered between the former deter. 
mination and that under debate, to which it had been 
endeavoured to apply it. Upon these, distinctions were 
struck out; cases seemingly opposite were often reconciled 
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by these distinctions; and the true principles of decisions 
were ofte~ ~~~cted from determinations apparently con
tratlictory. 

This was the style of great law arguments at this time, 
and that in which they have run ever .'!ince. Our law is 
the werk of ages; and being formed hy the adjudications of 
courts as well as by statutes, it follows, from it'i very struc
ture, that no position ought to carry with It the weight of 
authority, unless it refer to .'!ome rule 01' prmclple well 
founded, or else to some particular instance sanctioncd 
by a judicial decision. This mm,t always have been the 
opinion of law~er<;, long Lefore adjudged cases got COUl

monly into the hands of the world; but no~, when a series 
of deCisions for many years back, and those taken down by 
persons properly appointed, had been 11J'inted (thp year
boob), it became only more usual and more fashIOnable to 
call in the aid of some case to !>upport every propoo;ltion of 
law. 

The judges entered <;0 fully into matter" argued before 
them, that the opinion of the court often containcd a hi~tory 
of the point of law in question, with aJI ib lIlcidcnts; and, 
not content with determming the single point before them 
III i<;sue, they would. set about re~olving solemnly a string of 
propositIOns, some. of them mtlmately cormected WIth, but 
some of them collateral to, It: 5uch, however, "Iucl, ,,'ouJd 
naturally follow from the main que.'!tlOn, either as con
clusions or corollaries. (1,2,3,4,5 Hep. passim.) 

Notwithstanding the number of questIOns upon real pro
peny which were argued in the courts of common law, 
many were prevented from appear'lllg there by the course 
of conveyancing now in use. Many estatcs wcre thrown 
into trust, and under that denommation became subjects 
of enquiry in the court of Chancery. There a new .'!ort 
of learning arose upon these matters of confidence: the 
practice of the bw was thereby enlarged, the scope of study 
extended, ~the objects of litigation multiplied, and a new 
tum given to the old Jaw, upon which the~e accessions 
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were eng1'1lfted. If e<;tates took a new appearance when 
clothed with uses, they were qUIte disfigured by the fashion 
superinduced on them by trusts. To presel've the ancient 
established rules oFlaw Inviolate, and give efficacy to these 
new doctrines, was a difficulty which lawyers were now 
constrained to reconcile; and this constituted a new modi
fication, if not an entire new species, of equitable law. 

As the increase of commerce brought personal property 
into higher consideration, the learning concerning it in
creal>ed in magnitude. The repOl'ts of this reign contain 
more que;,tions upon personal rights and contracts, in one 
shape or other, than, perhaps, those of all tbe preceding 
reigns put together. The law of pI ivate rights in general 
became more settled and better understood. 

The conveyances to m.es were those in common practice, 
with very little altcA ra1ion, except that they w('re more en
cumbered with bub~tiwtion<; of estale~, and with provisoes, 
covenants, and conditions; all couched in a minuteness 
and prolixity of language wlllch had been gradually in
creasing ever .. inee the beginning of Henry the Eighth's 
reign, both In deeds and IU acts of parliament. These 
conveyances were mostly covenani~ to sland seised, apd other 
C(Ji'{)enants. The conveyance by lease and 1 dease, invented, 
as we have seen, in the reign of Henry the Eighlh j does 
not seem as yet to have been very common, for there is 
no precedent of one in any of the books of precedents of 
this period. (Boke of Dec. and West's Symbol.) Feojf
menls were rarely mnde me of but whl.'n posse~sion was to 
be gained, or where the estate was smaH and the objects of 
conveyance few, and the pal'tie') could not easily bear the 
expense of the other voluminous instruments. 

The natUl'e and properties of uses underwent, in this 
reign, a more complete investigation than they had received 
before. Their origin and progTess, with the operation of 
the statute upon them, were canvassed in every point of 
vi~w; and this whole branch of learning was settled upon 
such principles as havf' governed it ever since. The law 



ENGLISH LAW. 

of uses and trust, when thus reduced into a system, became 
more refined and subtrI, though le~s vague and indeter
minate, than it had been in former periods. 

Among other points which had been agitated in the last 
reign, that concermng the interest and power of the feoffees 
was again brought forward, alld was debated with various 
success. In the loth of the queen, thl:. qllestion aro"e III 

a peculiar way, in the ca~e of Delamere and Em nard, The 
case was, that Robert and his wife being tenant in special 
t~il, with remainder to RobeJt in general tail, remainder to 
SImon in fee. Here Robert enfeoffed D., who, before the 
stat. 27 Hen. 8., enfeoffecl E., who enfeoffed &1IlOll, the re
mainder-man in fee, and he enfe{)ffed the defendant Bm
nmd, on whot'} (after the death of Robelt, the fir!>t feoffor, 
and of the feoffees), the heir of the survIVIng fcoffee entered 
for revivmg the use to the plUltltlfl~ who wa~ the Wife of 
Robe} t. The doubt, in this C8!>e, aro~e entirely upon the 
feoffment of Snllon, the remainder-man; for it was agreed 
on all SIdes, that the feoffments by Robert to D., and by D. 
to B., were all defeasible after the death of Rubo t by the 
feoffees, who might enter to the u~e of the wIIC of Robel t. 
But it was said, that when SI1Il01t made a feoffment, hI;! gave 
quite another thing than he received by the feoffment made 
to him, for he gave hIS use of the fee-~imple, wluch he had 
upon a good and indefeasible e~tate. And, therefOl'e, it 
was argued for the derendant Barnm d, that Szmon had 
given a good and indefeaf>lble estate under the stat. 1 Ric. 3., 

whlch confirm!> all estates made by cestw que use against the 
feoffor and his heirs, and all others clniming only to the 
use of the said feoffor at the time of the gift made, and as 
the feoffees claimed to the Uf>e of Szmon, as well as to the 
use of the estate-tail; and, therefore, f>aId they, the feoffees 
are barred nom claiming theIr fee-i>imple, becuLl!>e it was 
legally given to Barnm d. Not) therefore, bewg able to 
have their ancient fee-simple, they must have a new one, 
or none at all; and as to that, they sald; he had no legal 
claim to any but the oid; and if he had another there 
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could not be two fee-Rimples of the same land, which would 
not be allowed by law, and he could not have .less tha.n fl 

fee. And, in this manner, they concluded that the feoffees 
had no right of ..entry under the particular circumstances of 
this case. 

To this it was answered, that the cestui que u.se withi~ the 
stat. 1 Ric. 3. is cestm que use in pOl>session, and not in 
I'eversion or remainder; and the feoff,~es, as they claimed 
not only to his use, but to the use of <('Stu; que use in tail 
are not barred; and as the present feoffment was not 
within the letter, so neither was it within the intent of the 
act, which would never give such powe' to him in reversion 
or remainder who had no right to the profits; and they 
said, such a power would lead to all sorts of confusion. 
They said, when Robert made the feoffment, he had full 
power to uo it by the stat, 1 Ric. 3.; and the fee-simplt:. 
passed most completely till legress made by the feoffees, 
which they might do after his death, If there was no obsta
cle but his feoffment; for that bemg good only against those 
claiming to the use of the feoffor and his hein. find the 
feoffees, after his death, clmmmg not to the use of his heirs, 
but to the use of the Wife, the present plaintJit~ mey We) e 
not restIained from entering by the ;,tatute. But. in the 
mean tIme, the fee being taken out of the feoffees by the 
feoffment, the use in fee was taken out of Szmon, and dis
continued until the feoffee.'. }Jad made their regress. 

This bem~ the great difference between a feoffinent made 
by the feoffees and by ccstuz que use, m the first mo;tance, if the 
near feoffees have notIce of the first uses (whether the feoff
ment was upon consideration or not), or if they had not 
notice, and the feoffinent was Without consideration, in. 
such calles the new feoffees would be seised to the first uses. 
But, in the second instance, if the cestUt que use may law
fully make a feoffment (which is the present case), all the 
ancient uses are discontinued, though the feoffee had notice, 
and there was no consideration. For all the first estate, 
out of whIch the uses were to arise, was thereby taken out of 
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the feoffees, and a new estate made by the authority of the 
statate; which estate was always to be to the uses newly 
expressed, and to no other. Thus, then, the use to SWlOn 
was dlswntinued; so that, having only a right to a use iu 
remainder, and not an actual use m fact, he could alien none. 
In respect of that use, therefore, he could do Ilothmg effec
tual, nor could any thing he did be executed by the statute 
of uses, 27 Hen. 8., that statute conveying no posspssion to 
a right of use, but only to a use in esse. The feoffinent of 
Simon, they said, was not within ~tat. 1 Rich. 3., not only 
because his was a use in remainder, but because it was only 
a right to a use: if, therefore, it was not warranted by that 
statute, it was a feoffment at common law, and no such 
f~offment at common law could take away the entry of the 
feoffees. (10 El. Plowd.351.) 

This point was argued, at least, ten times; and, at length, 
all the justices agreed that the entry of the heir of the 
feoffee was lawful, and the use being reVived in the wite, 
it was immediately executed in her by the ~tat. 27 Hen. 8. 
They all !law how dangerous it "ould be to allow ces/Ill 
que use in remainder, by release or othe!" act, to lllnder the 
feoffees from entering to revive the particular use!., and 
that no such lllisclllef could be intended by the stat. of Ric. 3. 
Another pomt was started, and took up some debate; this 
was, as the uses were revived only to the Wife in tall, re
mainder in tail to the heirs of the body of the hUl>uund, ill 
what person the use in fee-simple should be revived: some 
argued it was extinguished, and so resulted to the feoffee; 
others said, it was revived to Simon, others mUlIltained, 
that it should be in Barnard; and reasons were given for 
the disposal of it in each of thec;e three ways. But this 
making no part of the. caUse before the court, the Chief 
Justice Catlme waved giving any opinion on a matter 
that appeared to carry some diffirulty in It. (Ibid. 352.) 

In the case of Dame Baskervzlle, this point of the entry 
of the fcoffees was aga;n agitated. A person cestm que 
use in tall, remainder over in taIl, remainder to himself in 
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fee, made a feoll'ment in fee to his own use fur life, and then 
to his eldest son and his wife for hfe, remainder to them in 
special tail, remaintler to the right heirs of the feoffor; after 
this came the stat. 27 Hen. 8.; the father then died, the son 
and his wife entered, and are ~eised of the estate tail exec~ted 
by the statute. In this ~tate of things it was made a question, 
whether the feoffees might enter, and devest the possession 
out of him and his wife, and revive the use according to 
the anClent entail. And It WHO;; the opinion of Dyer and 
Manwood, that the entry of the feoffees was unlawful, for 
two reasons: one, becau~e the fee-"imple of the use was 
legally passed away, and the rigbt of the fcoffees bound by 
stat. 1 Ric. 3., so that they could not, by their entry, re~ 
cover their ancient fetHnmple; secondly, because the son 
and heir could not have any other e.;;late, contrary to his 
own act, and contrarY to stat. 27 Hen. 8., so that he could 
not be remitted to hi~ ancient u"e: thi~ opir,ion was re
ported in Chancery, and Catltne and Saunder s joined in it. 
(15 & 16 EI. Dyer, 329. 17.) 

The above opHllOn seems not to correspond with what 
was agreed 011 all: sides in Dclamere and Barna,d, about 
the feoffmen~ by a partIcular tenant. In the foilowing, 
which is commonly known by the name of Lord Paulett's 
case, this matter was spoken to more explicitly than III the 
last, or any former occasIOn. A feoffinent was made ~o the 
use of the wife of the feoffor for her hfe, If the feoffol 
survived her; then to, the use of the feoffor, and of such 
person as he should happen to marry for their lives, for a 
jointure, With remainder over in fee; after this the re
mamder-man in fee, together with the feoffees, and WIth the 
privity amI consent of the feoffor, jomed III a feoffment to 
new feotfee~, to other uses, and the reoff'or leVied a fine to 
the other uses. Then the writ: died, and_ he took another, 
and died; after which the second Wife, by command and 
assent of the firl't {eoffees. and after five years since the 
fine, entered to revive the use, declared 111 the first feoff
ment to the second wife. It was much debated, whether 
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this entry ",'as lawful. Monson and Harper thought that 
the entry was lawful; and they even thought that the 
second wife need not have the consent of the first fcoffees j 

because they were barred of all right and interest in the 
land by stat. 27 Hell. 8., which vested all the estate and 
title of the feoffees 10 those who had the use, 10 the same 
manner, quality, form, and condition as they had the usc. 
They thought the possibility of a future use to the second 
was reserved and preserved in the custody of the law; and 
if any thing was left in the feoffees, it was only a power 
and authority to make an entry, which was no interest in 
right in the land; from .111 which they concluded, that 
nothing passed by their feoffment to the new feoffees. 
jl/onson and Harper so far differed, that the former thought, 
that If the feoffees had a title to enter to revive the use, 
then the feoffment would be 8n impeclimcnt to the entry, 
amI that such feoffment was a disseisin to the pm ticular 
tenant. The latter did not agree to that. But Man wood 
and Dyer assented to the opinion of Monson, relying upon 
a case in the time of the late queen, ~ here the remainder
man in fee enfeofied a stranger in the absence of the tenant 
for bfe; and though the tenant for life occupied during his 
hfe, this was held a Sl1ffiClent feoff'ment of the fcc; and to 
this the Chief Justice Wray and Chief Baron Saunders 
agreed. 

It wao; the opinion of Manwoorl and Dyer, that thongh 
the future use was in abeyance, and m nubibus, and III no 
certain or known person, yet when the contlllgency hap
pened, and the use also, it was necessary for the feoffces to 
enter in order to raIse this dead use, for they were the per
sons put in trust by the feoffor who created the use; and 
the feoffment and estate that the feoffees accepted was the 
loot and fonndation of the said uses, which ~prung from it 
as the branches or frUlt from the trunk of a tree. They 
said, if the feoffment to the first use~ had been before the 
stat. 27 Hen. 8., then the feoffees after the statute need not 
have entered to aW<lken th':) dormant lise, as in case offcoff:' 
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ment of cestrd que ~ J but the second will: might ~ 
entered of her own aathority: but in the present there is a 
difference; for lhlre, they said, there was a disturbance and 
alteration of the uses, and this was with the assent of the 
feoffor and founder of the uses, and of the feoffees in trust. 
They said, that at common law the feofl'ees had sufficient 
power to change and destroy the use and trust by alienation 
and limitation, against which there \\-as no remedy but to 
obtain by subpama in equity a recompence, and inflict a 
punishment for the breach of trust. 

When the new feoffment was made to new uses, by assent 
both of the feoffor and feoffee, they sa.d no injury was done 
to the second wire, who was not in psse, nor a person known 
or ascertained. They said, though by the words of the 
statute the freehold and fee-simple which was in ~he feoffees 
were taken out of tl,em, and vested in cestui que use, 
yet, said they, adhuc remanet qutedam scmtzlla juris et lituli, 
quasi medium quid wier tdrosque status, sezlieet zila possibzlttas 
foturi usUs emergentzs, et sic interesse et Iztulus, e! non tantum 
nuda aue/oritas Sf!1l potestas remanet. 

The other part of this case turned upon the e:;tate given 
in jointure to the second wife; and Dyer thought that she 
could not take any estate at all, for she was not capable, nor 
in esse at the time when the remainder fell to the baron; and 
if she could not take then, no more should she afterwards; 
the same as if it was the remainder of an estate in possession. 
However, all the other justices thought an estate in use 
differed in this particular from an estate in possession. 
(16 El. Dyer, 339. 48.) 

This last point of the contingent estat~ as well as that of 
the entry of the feoffees, was thoroughly discussed; and, 
after full examination, was solemnly decided by all the 
judges, about fifteen years after, in the case of Dillon and 
Freine, or Cltud1eiglt's case, as It is sometimes called. The 
last point in Lord Paulett's case upon the keeping alive and 
perpetuating, as it were, the contingent estates, was one of 
the most interesting topics that arose upon the condition of 
feoffees to a use. In many of the cases that have already 
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been mentioned, there was some reference to this idea; bat C HAP. 
in the cause which we are now going to consider, this be- xxxv. 
came the principal question, and, on that account, it bas ~ 
been called the Case of Perpetuities. As the nature of uses 
was fully investigated in the arguments on tllls occasion, and 
the principles then ascertained have been adhered to ever 
since, it is necessary that this case should be considered 
with great attention. The facts upon which it arose were 
these: Sir Richard Chudleigh bad issue several sons, and 
enfeoffed certain persons to the use of themselves and their 
beirs during the life of his eldest son Ghristopher, and after 
his death to the use of the oldest son of Christopher in tail, 
and so on to the tenth SOI1, wIth remainder to his second, 
third, and fourth sons in tail; remainder to his own right heir. 
Sir Richard dIed, and before issue born, ChrIStopher was 
enfeoffed by the feoffees, and after that had two sons. It 
now became a question whether the use which before was in 
contingency should vest m the sons of Christopher, and be 
executed by the stat. "l7 Hen. 8.;or, in other words, whether 
such contingent uses, before their existence, were destroyed 
and !>ubverted by the feoffment of the feoffees, so as never 
to rise'out of the estate of the feoffees after the birth of the 
issue. This question was argued many times In the court 
of Kmg's Bench; and because it was a point of great im
portance, it was thought proper to refer it to all the judges 
in the Exchequer Chamber, where it was again argued In 

two different terms: at one of which the famous Coke, then 
solicitor-general, and at another the more famous Francis 
Bacon, spoke against the contingent use. With these all 
the judges, except two, agreed and determined, that there 
resided in the feoffees no right of entry to revest the uses. 
The substance of the reasons given by the judges was as 
follows: -

Walmesley Justice, Sir Wtllzam Periam Chief Baron, were 
the two dissenting judges. They Said, that before the stat. 
Ric. 8. the feoi'ees had Dot only the whole estate, but the 
whole power to give and dispose of the Jand. After that 
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act, cestui que 'Ike bad power to dispose of the land itself; 
notwithstanding whic.h the est:lte remained, as before, in 
the feoffees, till cestui que use had mf'dc a disposition j so 
that the cestui que use was not sufficiently protected by this 
regulation, for they might prevent his availing himself of 
the act by making covinous conveyances; and often the 
one disposing under the statute, and the other at common 
law, they confederated together to deceive purchasers. 
They said that stat. 27 Hen. 8. was not made to eradicate 
uses, but, they said, it had advanced them, and established 
safety and security for cestuz que use again!>t hIS feoffees. 
Before the statute the feoffees were owners of the land, 
and since that, the ce5fuz que use. before, the possession 
governed and ruled the use; since, the u~e governs and 
rules the possession; for by the act the possession is made 
a !>ubject to, and follower of, the use. They said that 
nothing 1I1 the preamble of the act condemned Ui>es; but 
the act is expressed to be designed for extirpating and 
extinguishing all such subtle ptaetzsed feoffments, fines, 
recoveries, abuses, &c.; anu these were not to be extirpated 
by destroymg llses, but by devestmg the whole estate out 
of the feoffees, and vestmg it in ees/lIZ que use. So that it 
would, they said, be against both the meaning and letter of 
the law, to say that any estate, or nght, or sctnttlla Jurrs, re
mained III the feoffees after the statute; particularly, when 
it appears from the preamble that the statute was for eradi
cating all estate out of the feoffees, and the letter of the 
body of the act i~, that the estate which was in the feoffees 
should be III cesluz que use, which was a judgment of the 
whole parliament, that the estate was out of the feoffees. 
They said that the scintzlla jurzs mentioned in 17 El. was 
like Sit· Thomas lVlore's Eutopia, and thdt no trust or con
fidence was rf'po'>ed in the feoffeei>. Non possunt agere, 
liut perfieerc alzquld m prejudice of the feoffees. Thus far 
as to th(> meaning of the statute, and they said, that, 
accordmg to the lettrt, 'where any person or persons stand or 
b" sezsed, or AT ANY TtME Iteterifter shallltappen to be seised, 
&c. They rellCd much upon the wordf> at any time, and 
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they inferred from them that the seisin, which the feoff'ees 
had at the beginning by the feoffment. would be sufficient 
within this act to serve all the uses, as well future, when 
they came in esse, as present, for there needed not many 
seisins, nor a continued seisin, but a sei~in at any time; 
and it would be hard when the ~tatute required a seisin at 
one time only, to require many seisins, and at several times. 

Again, if the statute was to be construed as de!>tmying 
these future use~, they said the e&tabli"hed fom1 of plead· 
ing, ever since the "tat ute, should be altered, for now the 
pleading a feoffment in fee to future uses was, VI1 lute C!ylll> 

'Vigore adUs part. &c., cestllt que use was sei"ed, &c.; from 
which it appears, that, heretofore, one se\.,m was held sur
fieiE'nt. They said, as a founta\l1 gives to everyone who 
come~ in his turn hisju~t measure of water. <;0 the firstseisllJ 
and es.tate in fee was sufficient to yield to all to whom any 
use present or future wa!> hmited a competent meal>ure uf 
estate. That in the case at bar the disturbance wm. not 
to the first seisin given by the feoffment, out of which 
all the uses flowed, as out of a fountam, but the dIsturbance 
was to the other seisms, namely, those executed by the 
statute. The first seIsin, they said, could by no mean]) 
be tolled or devestt!d; for It had no essence till the future 
use had essence, which, by force of the "tatute, bhould draw 
a sufficient e&tate to it; but when the future Ube w:.>" come 
in esse, then, by reference and relation to the fir!>t seiSin, 
there was a seisin and a lise within the statute. The chief 
baron conceived that such future tlSeb, before their birth, 
were not preserved in the bowels and belly of the land, but 
that they were m nubzbus, and iu the preservatIOn of the 
law; for he agreed entirely with IValmeslcy, that by force 
of the act the whole estate wa" out of the feoffees, and 
then it must either be jn some person, or in abeyance and 
consideration of the law; and as it would be abs.unI to say 
that the feoffees should have a less estate than they took by 
the first livery, and the future use could not be executed 
till the person who ~hould take it cante in ('SS!', and nothing 
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rem.'1ined in the feoffees, it must, of necessity, in the mean 
time, be in the preservation of the law, the same as s. 
remainder limitt>d to the eldest son of A. was in preserv
ation of the law till the son was born. 

They pointed out this difference between feoffees before 
the statute and feoffees since; for if feoffees were disseised 
before the statute, no use could be executed after the 
statute without a re-entry of the feoffees, because they were 
not seised at the time of tQe act, nor would, without such 
entry, be seised at any time after, as the act required. 
Again, they remarked that the statute did not save to the use 
of any person m esse, but to the use of another, which 
should be intended when his time was come. They de
sired it might be considered how hard it "",ould be to con
!ltrue all the future uses in thi~ case to be destroyed, when 
they had been limited on good and sufficient cause; and 
the sons, then zn es~e, were not parties to Bny wrong or 
covin. [The learned Justice Walmsley concluded by liking 
uses to Nebuchadnezzal"s tree, in which the fowls of the 
air build their nests, and the nobles of this realm erect 
and establish their houses; and under this tree lie trifinita 
pecora campi, and great part of the copyholders and 
farmers of the land for shelter and safety; and he said, 
if this tree should be felled, it would make a great print 
and impre5sioIJ in the land.] He thought the mischief of 
an opinion that would destroy these uses would be so great 
as to need an act of parliament to secure them. These 
were the reasons which were delivered by the two judges 
in favour of the contingent uses, and which they supported 
by the authority of cases, some of whkh have been before 
mentioned in the course of this history. (1 Rcp. 132-134.) 

On the other side it was agreed, by ali the other judge&, 
that the feoffment made by the feoffees who had an estate 
for life by the limitation of the use devested all the estates 
and the future uses also. They did not think it material 
that Christopher had notice of the first use, because all 
the ancient estates were devested by the feoffment, and the 
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Dew estate could Dot be subject to the ancient use, as tbey 
could arise only out of the ancient estate that was now de
vested. GmuJy Justice conceived that the uses bmited to 

the eldest son of Christophel' were in abeyance, aUliI that 
the estates of the land 51.\fficient to serve these future uses 
were in abeyance also. But he agreed it was not by the 
letter of the stat. 27 Hen. 8., though ht; thought it l>hould 
be by the equity of it; for the letter of the act required it to 
be to the use of some person, and here was none: yet he 
said the uses in abeyance, by the equity of the statute, did 
draw sufficient estate to serve them in abeyance also, for 
the saving of future uses from destruction. He agreed that 
all the uses, as well present as future, were executed Imme
dlately; and that the statute was Dot designed for destroy
ing uses in any other manner than by executing and trans
ferring the possession of the land to them. He thought 
the whole estate was out of the feoffees; for no right of the 
feoffees, which they had to another's use, was saved by the 
statute. 

He said, if a feoffinent was made in fee to the use of one 
for life, and after to the u!oe of the right heirs of T. S., the 
fee-simple should be in abeyance; yet, before the statute, 
if a man had a feoffment to the use of one for year~, ami 
after to the use of the right heirs of T. S., the limitation 
hatl been good, for the feoffees remain tenant!> of the free
hold: but such limitatIOn since the statute would be vuill ; 
because, as nothmg remains in the feoffees, the freehold 
would be in suspense. For the 5sme rea:;,on, they thought 
the remainders in future were de vested and destroyed by 
the feoffment of the tenant5 for life; and although they 
were in custody of the law, yet they ought to be subject to 
the rulf#i of law, for tlIC law will preserve nothing against 
its own rules. It was an e"tablished rule, that the remain
der must take the land when the particular estate deter
mines, or else it shall be void; and here, 8l> the feoffments 
of the tenants for life determined their estate, and title of 
entry was given fur the iOrfeiture, when those in the future 
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rt'mllinder wt:te not ZIt esse to take it, the .remainders are 
void, there being no difference where the particular estate 
determines by the ,le<lth of the tenant for life and by forfeit
ure. Jf the son of ChrIStopher had heen born at the time 
of the forfeiture, he might have entered. Thus they held 
there was no difference in this point between estate in pos
session and in use; and III this the two dissenting judges 
agreed, contrary to the opinion in which all the Judges, 
except Dyel, concurred In the above case of Lord Paulett. 

The following reasons were dehvered by Baron Ewens, 
Owen, Beaumont, Fenner, Clark, Clench, the Lord An
derson, am] Popham cluef Justice: - They held, that at 
the common luw, as \\eU all future or contingent uses, as 
uses in esse, would be devet,ted and discontinued 'by di&
seisin, or snch feoffmcnt as the prel>ent, tIll the first estate 
out of which they arose wa5 lccontinued. Now the statute 
27 Hen. 8. does not tranf>fcr a possession to a use generally, 
but to uses Z'l esse, and not to uses in.futuro or contmgency 
till they come in esse, which appearf> by the expre;,s letter 
of the act; for as there ought to be a perl>on zn <"Sse ~('ised 
to the use, 1>0 there ought to be a Ul>e in esse to ri~e out of 
the estate, and a person m esse to take the use, betore any 
possession can be transferred to the use; for if the persoll 
who should take the me be not ZIt esse, or if the person be 
in esse and no use zn esse, but only a posslbzllty (as Lord 
Anderson called it) if a use, there can be no t:xecutioll of 
the possession to the use. Thus, if there could be no use 
at common law, if there wus no seisin to it, so, since the act 
no use can be executed without a seisin, and of course a 
person capable of the use, for the statute speaks expressly 
of persons sezsed: and to the use qf any pl'1son. Again, they 
remarked, that the act speaks only of persuns haviqg a use 
in possession, reversion, or remainder, without any word of 
possibility 01' contzngency, therefore, persons in esse are only 
within the act; and no e'itate is devested out of the feoffees, 
but when It can be executed in the cestui que use. And they 
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said, those who argued on the other sIde had dropped half C HAP. 

the sentence; for they only said the estate should be out of xxxv 
the feo.ffees, to which they should have added, that It should ~ 
be in the cestui que use,. but that they sa"" or at Jeast it was 
plain from the statute, could not be, till the person and the 
use also came in esse. They said, therefore, that It appears 
from this clause that no estate of the feoffees should be 
transferred in abeyance, and vested in nobody, Of be trans-
ferred to a posSIbilIty of a use that had no being. 

They said, that the feoffees, since the statute, Imd a P0l>

sibility to serve the future uses when they came m esse, and 
that in the mean time all the uses tn esse should vest; and 
when the future uses came in esse, then the feoffef$ (If their 
possession was not disturbed by disst:isin or other means) 
&hould have sufficient estate aud seisin to -,>crve the future 
uses; and they said the seisin and executIOn of the us(' 
ought to concur at one and the same time. 

This case, they said, was not to be resembled to cases at 
common law, for an net of parlIament might make a (hvi~ion 
of estates, and therefore it is not necessary the feoffees 
should have their ancient estates. TIllS, they SaId, was just 
Ilnd consonant to reason; for by thIS construction the in
terest and power that everyone had would be preserved by 
the act; for if the possession was disturbed by disseisin or 
otherwise, the feoffees would have power to re-enter Rnd 
revive the uses accord1l1g to the trust reposed in them: and 
if they bar themselves of their entry by any act, this not 
bemg remedied by the act would remain at common law. 
But at any rate no use could arise to per&ons not in esse 
till the impediment was revived, and the estate of the fcoffees 
was recontinued. 

They said, if such a construction of the stat. 27 Hen.8. 
was admitted, as was made by those who argued on the 
other side, so as by the equity of it to maintain and preserve 
future uses, greater inconvenienc(:s would be introduced 
than those complained of before the act. It would in effect 
be estal>libhing a perpet :.Iity of estate, wlth all tho&e griev-
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ances which had been 80 lon~ felt from the statute de donn, 
if they continued undisturbed; but if they were broken in 
upon, all those mischiefs would happen which were com
plained of respecting uses before the act; such as dormant 
claims and insecure title. This topic of perpetuities they 
thought sufficient reason to determine the question upon, if 
they had not had the ample grounds of law, upon which 
they had endeavoured to found their decision. (a) (1 Rep. 
Chudleigh's case.) 

This is the substance of the reasons given by some or 
other of the judges who were of opinion against the contin
gent use. The arguments on this great question have been 
given more at length than we have usually allowed ourselves, 
on o.ccount of the great importance of the subject; and be
cause this case became afterwards a leading decision not 
only on uses, but on all contingent limitations.. 

In tracing tlle progress of uses, the next subject that 
presents itself is a covenant to stand seised to a use; a con
veyance which has frequently been mentioned already, 
and which, after long doubt and several discu~ions, had 
at last been recognised by the courts as a legal title to 

Ii use. But the validity of this conveyance depending 
wholly upon the consideration that moved. the grantor to 
make it, an opening was still left for argument; and the suf
ficiency of the consideration was debated with almost as 
much difference of opmion as the covenant itself had been 
in former times. In the eighth year of the queen a case 
happened, where, after some argument on both sides, certain 
principles were laid down which have governed ever since; 
this was in Sha,.,.ington v. Strotton. An indenture of cove
nant had been made, expre~sing the gfantor's wish that the 
lands should continue and remain ill the family name of 

(a) The opinions of the judges as spiculty in the argument which pre
c:ollected and blended by Lord Cok~ cedes them; and WhlCb, probably, was 

are not, perhaps, the most satisfactory his own argument in court, as counsel 
part of his report. The whole SUbject agaill8t the contingent use. 
IS tl'ealed with more method and per-
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Baynton: for the good will, brotherly love, and faTOW' which 
he bore to his brother, he made several limitations in favour 
of his brother and his brother's wife, and then of his own 
male issue. 

This covenant was brought in fluestion, and several ob
jections were stated to it. It wac; maintained that no use 
was conveyed to the brother by this coveuant. The grantor, 
if he wanted to convey Dny use to a stranger, should have 
taken one of these two ways: either to part with the po!>
session by a feoffment, nne, or recovery; or to keep the 
land in his own hands, and yet do some act which, because 
it imported in itself a good and sufficient consideration, 
would cause the use of it to he to another, as a har
gain and sale, or covenant on considerlltion: as a bargain 
and sale for money, or a covenant, if the Cf)venantee will 
marry the covenantor'!> daughter; the one was a benefit, the 
other a satisfaction and comfort, and so held by the law to 
be a good consideration, and such was always necessary to 
create a use de novo, where there was no transmutation of 
possession. But the causes mentioned in the present deed 
were not such. The 18t was, That the land might descend 
to and remain in the heirs male of his body; 2dly, That they 
should continue in the name of Baynton; Sdly. The good will 
and brotherly love and favour he bore to his brother. 

They said, none of these imported any lccompence to 
the covenantor; and, therefore, it was a sort of nudum 
pactum: they said, there should be an act done, or some new 
cause, as to marry, 01' the like; but here the issue male of 
the covenantor, his name, and blood, and brotherly love, all 
those were not tht: 1ess so, if there had been no covenant. 
They said, the law required some new cause as the occa
sion in consideration of these covenants; that estates as they, 
at common law, passed by "0 notorious an act as a feoffment 
wa..c;, might not be passed in secret by these new-fashioned 
deeds; and if the makers of the statute of enrolments had not 
thought that some notoriety of consideration was necessary 
to give legal validity to these covenants, they would have 
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required them to be enrolled, the same as a bargain and 
sale. They quoted and relied upon the determination in the 
reign of Henry the Seventh, (21 Hen. 7.) against these 
covenants, (Plowd.302.) 

The other side of the question was supported by the 
famous Plowden, whose argument is at length in his Re
port; and there he maintains the above three causes of the 
deed to be sufficient considerations to raise a use; in sup
port of which opinion he is not content with such topics as 
are furnished by our own law, and the favour and pre
ference which it shows, in many instances, to such relations 
and ties, but travels into Aristotle and the Old Testament 
for the rules of natural and divine law upon this subject. 
However, as the above were considerations that had a new 
Rppearance, he called in the assistance of another, which 
was better known ill our courts, and said, that the covenant 
was founded upon a fourth consideration, which was the 
marriage of his brother, for it ic; evident, though not so 
expressed, that the deed was made for securing a jointure 
to his wife. They admitted, that III the case in 21 Hen. 7. 
no use could be raised, because it was future, and also un
certain; but this was very different. So confidently did 
he rely upon the goodness and sufficiency of the consider
ations here alleged, that he said they would mist; a use 
even without a deed. 

But they went further, and said, that admitting the con
siderations to be insufficient, or admitting that no consider
ation had been expre;,sed, yet the covenant of itself w0111d 
be sufficient to raise the use. For the party could have >10 

advantage from the deed, if It would not raise a use. He 
could not have an action of covenant, because there waff 
nothing executory; for the covenantor had covenanted that 
he, and all persons seised of the land, shall be seised to the 
USE'S limited; and if they did not stand seised, there was no 
default in the covenantor. For an action of covenant mu&t 
be fur a thing done or to be done, as in the case in 21 Hen. 7. 
where it was covenanted the land should rQ'ert and de-
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scend: but here he grants presently to stand seised; and if C HAP. 
the law permits the uses to arise, he stands seised to them; xxxv. 
if not, there is no default in him. Therefore, they inferred, ~ 
if no advantage could be made of the deed, but by raising 
the uses, rather than '10 solemn an act should be dis
appointed, he said the uses should be raised; and if they 
objected that there was not sufficient consideration, he 
went further and said, that though In contracts by parol a 
consideration ought to be made appear, yet, where there 
was a deed, that was an net of such delIberation, that It 
imported a consideration in itself; as a bond charged the 
obligor without any enquiry into the cause of it, so, he 
said, ought this deed; and tIus he supported by many old 
authorities. The court gave no opmion upon this point or 
the marriage, but held clearly the three cvn<;ideratlOns to 
be sufficient causes to raise the use. (Plowd. 303--309.) 

Plowden's opinion, that the above considel ations would 
raise a use without a deed, was debated in court some few 
years afterwards. A father, upon a treaty of marriage of 
hif> younger son, promlf>ed the relations of the wife that, 
after .the death of himself and his wife, the son should have 
the land to him and his heirs; the man was f>eised in 
demesne, and not in use, and it was held by aU the four 
justices of the Common Pleas that the lise was not changed 
by such nude promise. This is called a nuat; promise, be
cause the special verdict stated that it was WIthout consldt:r
ation ex parte mulzerzs; but when it also states, that the mar
riage was had, it is difficult to say, upon the principle of the 
cases that had already been determmed, that this was no 
consideration. (12 & 13 El. Dyer, 296. 22.) This question, 
whether a freehold should pass by parol, on consideration 
of marriage, had been agitated in the reign of Edward the 
Sixth, when all the justj.ces agreed that it should: con
formably with this opinion, in the case of Collard v. Collard, 
some judges argued ,in favour of a UJiie so raised; but when 
that same case came into the Exchequer Chamber, in the 
38th of the queen (Poph. 47.), it was strongly denied 
(2 Anders. 64.); though it was, in the mean time, in 87 El., 
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as strongly bdd in Corbin v. Corbin, by three judges, that a 
use might be raised by parol on such a consideration. 
(Dyer, ibid.) 

By the decision in Sharrington v. &rotton, a covenant to 
stand seised was rendered a more general conveyance than 
it was before: it was more usually confined to cases of 
marriage; it might now be applied on aU occasions of a 
family-nature to settle estates. However. the courts seemed 
inclined to keep it within the bounds that had now been 
set to it. Therefore, where persons attempted to extend it 
further, by stating otller good causes and considerations as a 
ground for the grant, they held that the&e words were too 
general to raise a u&e, unless some special averment could 
be made that valuable, or other good consideration was 
given. Again, they would not suffer uses to be raised to 
persons named in the deed, if they were not within the 
considerations that had effect With regard to others. Thus, 
where Lord Paget covenanted, in consideration of blooQ, 
payment of his debts, and discharge of bis funeral expenses, 
to stand seised to the use of B. during the life of the said 
Lord Paget; and after hi" death to the use of D. for twenty
four years, for payment of his debts and funeral e .... penses ; 
and after the end of that term to the use of his eldest son in 
tail, it was adjudged that the term was void, because it 
wanted a good consideration. For D. not being executor, 
Rnd so not liable to the payment of debts, he was not privy 
to the consideration in the deed. (In the Redor of Ched
dington's case, 1 Rep. 154.) Where a person covenanted, 
in consideration of blood, to stand seised to the use of hlID
self and the heirs male of his body, with remainders over 
to his brothers, and remainder in fee to the queen, it was 
held, in Wiseman's case, that the queen. took no estate,. 
because she was not within the .consideration mentioned. 
(Wiseman's case, 2 Rep. 15.) 

It was no uncommon thing for a de~d conveying uses to 
have a proviso, enabling the maker of the estate to re'tJOke 
the present disposition thereof; and declare a new limitation 
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of the 1l!U.' Tbis was an improvement on this new method C HAP 
of ordering property, and seems to have first been attempted xxxv .• 
in t.he beginning of the present reign; for there is DO ~E 

• LIZ ... 
questlOn hi our books upon these deeds of revocation till 
past the middle of this reign, and those are all upon deeds 
made a very few years before. One of the first instances 
of any debate upon this new device is Alban71's case. wInch 
was decided in the 28th of the queen. A 'man there had 
enfeofl'ed certain persons to the use of himself for life. with 
remainder over, in which there was a clause, providing, 
" that if A. died without issue male, it should he la'liful for 
kim, at all times, at his pleasure, durzng kt's life, by deed in-
dented to be sealed and delivtlrffi in the presence of four 
credible witnesses, to alter, chauge, determine, diminish, 
or amplify any of the uses limited in the :said feoffment." 
These were the terms on which this power of revocation 
was usually reserved. The feoffor after this made a feoff-
ment to other uses, and after that he made a deed in 
which he renounced to the feoffees, and cestui que use in the 
first deed, the power of revocation he had after the death 
of A.; he therefore released to them the said proviso and 
covenant, and further granted to them that the said power 
and authority should be null and void, which was putting 
it in as full a way as it could be worded. After argument 
upon the effect of the feoffment, it was resolved by Wra'y 
Chief Justice, after conference with Anderson and other 
justices, that a power to revoke as well as to limit new uses 
may be eXtinguished by a fine or feoffment; and he was 
inclined to think that the release also entirely extinguished 
the power; but at length the court agreed, that if the 
power of revocation had been present as the provisoes of 
revocation usually were, it might have been extinguished 
by a release made by him who had the power to any 
who had an estate of freehold in the land, in possession, 
reversion, or remainder; and so the estates which were 
before defeasible by the proviso would by such release 
become abselute. When this second deed could no longer 
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Q,B A P. be efrective as a reloose, they argued it as 8 fbfoastmCl!, 
,XX~'::J and the whole coUrt agreed that it was; and that it was 
EuZAD. reasonable that the proviso might be annulled by the same 

parties as were concerned in the making,land in the benefit 
of it; they therefore determined that the above was a de-

feasance, which defeated and annulled as well the cove
nant which created the power as the power itself. (Albany's 
case, 1 Rep. 1l0.) It is evident from the report of this 
case thati the whole of this was a new topic in the courts; 
the arguments being founded on the analogy of some old 
common-law cases of release of covenants, conditions, war
ranties, and th~ like. 

In all these cases persons were held to a strict adherence 
to the terms of their deeds. In Dzgge's case, the proviso 
WAS, to make the revocation "by deed indented to be 
enrolled in any of the 'lueen's courts." The person au
thorized made the revocatlOn, but expressed in the deed 
that It should be enrolled in the Chancery.; instead of 
which it was enrolled in the Common Pleas; and then he 
levies a fine, and after that the deed was enrolled in Chan
cery, as it should have been at first. Upon this, it was the 
opinion of the court, that the deed was not a perfect re
vocation till it was enrolled; for notwithstanding the pro
viso of revocation would be satisfied by an enrolment in an!} 
of the queen's courts, yet as the deed of revocation limIts 
the revocation to take effect after the enrolment In. Chan ... 
eery, that must be complied with before it can be said to 
be complete; and then, consistently with the resolution in 
Albany's case, they determined that the fine, coming be
fore the revocation, wholly extinguished the power of 
making it. 

The court, in this argument, came to sc\'eral resolutions 
on the nature of these revocations. They confirmed what 
was said concerning a release in Albany's case. But Pop
ham Chief Justice said, if a feoffment was made by A. to 

certain u~es, with proviso, that if B. shall revoke the uses 
should OO/ISe, there B. could not release the power. They' 
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resolved, that ot,Jier uses might be limited or raised by -the 
same eonveyaace wQich revoked the ancient one; for 
ioasmuch as the ancient uses ceased IpSO facto by the 
revocation, with claim, entry, or other act, the law will 
adjudge' a priority of the operation of one and the same 
deed; ss that it will be first a revocation of the old, and 
then a limimtioq of-the new. Thej· also held that, in this 
case, where Ute proviso Will> to revoKe" at any tz1fte during 
hiS lifet" he might revoke part at one time, and the residue 
at anoth.er, till he bad revoked all;' but he could revoke 
one pa~y once, unless he had a new power of revocation 
annet.ed to the uses newly l~mited. (42 EJ.. Digge's case. 
1 Rep. 178.)· 

The attainder of Sir Francis Englefielrl gave' occasion to 
a ve~y s'ingular question upon a revocation. Ha, had cove
nanted to stand seised to the use of himself for life, remain
der to his nephew in tail, remainder to him<;elf in fee; and 
because he did not think it conveQient that this settlement 
should Temain ab<;olutely in his nephew, who was then 
young, and his proqf not yet seen, it was provided that if 
the uncle, by himself, or by any other, during his natural 
life, deliver or offer to the nephew a gold ring, to the intent 
to make void the u,e<;, that then they should be void. ThiS 
deed was made in the 18th of die queen, and in the 26th 
Sir Francis was outlawed for treason., And it became a 
questioI\ whether this was not such a conditIon a'i should be 
given to the queen by stat. 33 Hen. 8. c.20. In the 31st 
year, letters patent had issued to two persons, authorising 
them to make a tender pf a ring to the nephew, which they 
accordingly did, ."d read to him the patent, hut he refused 
it: all this being certified into the ExchequE'r, it came on 
to be arguffi on an information of intrusion. It \\-I\S ob
jected on the part of tile nephew: lst, that this was a c()n~ 
dition annexed to Sir r'ra"cis Witll sucb inseparable rrivity, 
that it cannot 00 given to lYlother. as it depended on his 
opinion. of'; the young man, whedler. thought worthy to 
retiu the~ inten~d him or not: 2«1, thE'Y said, by the 
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C HAP. 83l:Ien. 8., pu]y conditions separable, aud. such as ~ht e be Performed by ~ts,. were given tp the king: !d, they 
EtJZAIIo &aid, that though. Vte benefit of the condition might, per

haps, be given to ... the king, yet the performance, that is, 
the tender of the ring, must be by the- covenanto;'~. 
: l'o .pis it,w~ answered, and ~greed by the whole ~ as 
.~ two first .objections, that the whole fqn:e ~~d eft'ect of 
.. don~ consisted in the tender of t\le ring; i&I1d as to the 
CP&:e .00 ~tiQD of the covenantor" thich indu£e£l lUtn to 
~~~ ~ power as a bridle m l!is, own hand.,; that, 
they IBid, w. PCRMt9f the proviso, but afltmrish, as-tbe chief 
baron ~ it, and pr~mblel (or nothing was part oftM ~n
clition but 'What came flier the pro.iso~ and that was the ten
der of the ring",. And as to that, tht> distinction above made 
was admitfed by the whole court, between conditions per
sonal and individual, which could not be performed by any 
other, and those which were ,Dot 50, inseparably annexed 
to the person, but that., they might be performed by an~ 
o~her. Thus, they sai~ it haP been resolved in the case 
of the Duke of 1iorfolk, wbQ in 11 El •. .conveyeq his lands 
tq the usc of himself for life, and afterwards to the use of 
his eldest son, Philip Earl of Arundel, in tail, with diver$ 
remainders over; with this proviso, that he might alter and 
revoke the use, upon signifying his intention zn wrdi1lg, un
der hzs proper }tand.Qnd. .~eal, and subscribed by ,three credible 
witnesses. The duke being attainted. of treason, it was held
this condition was DC)t given to the queen by the .statute, 
because the perf~mance of it was per;sooal and insepar
ably annexed 10 his person; as. nORe ~d signify the 
duke's mind under his pafld but ~ du¥ himself. And, 
upon this point, all the l~ so Scttl~ were saved from' fttr
feiture. But, pi tbci present, ,case~, t~ J8.id" IJ,ny other 
person might ~er ~ riol'.s well ., ~r ~ancis, the 
same as in the payment of money, deltvaring gt1t $pUfs, and 
the like. Then, as to the third point, they Said, when the 
s~tute gives the CQfIW,\jgn tp ~ ~Jl', it .n~s the n.r'"" 
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fonnance else); for it puts the king in the place of the person C HAP. 
attainted. xxxv. 

It is said, tliat in the argument manl cases were adduced 
of person~ attainted of treaso/" who bad power of revo
cation J -.rId t1pon full consideration and coinparison of 
them, tbe'to"urt gave judgruent for the queen. J'he cou'n
sel, it is said, were very dissatisfied with this deeislon, ccU
sidering the condition lUI iuseparably ann~ed to the ~rsOtn 
of Sir Francis; and they advised 8 writ ~ errot: But, ht 
the ReXt parliament, .. hich was the s5th EJ...: '. ipeclll ad: 
waS nuade to esta~h the fOrfeiture... tlJJi"'l1HmciJ ~ 

fold's case, 7 Rep,l 1.) So little confidence had they, that 
the point might be readily admitted for general law, which 
many 10rds were,' perhaps, by the terms of their settle,ments, 
interested in; and which, perhaps,' they might'1hink they 
weakened instead of confirming by a special statute against 
an obnoxious offender and an outlaw. 
• Another instance, in .bich the crown felt an interest 
arising from these rcvocatiottSt was where a fine 'was' due 
from a tenant 1n capite for alienati'on. The VisCount Mon
tague had obtained a licence to alien to A. and B.: he after
words ('ovenanted 'with A. and B. that they shou!d recover 
certain lands agairust him to Certain uses, with a power to 
r{Woke those uses and d'ecla~e others, by arw writing, during 
his life, or by- his last will, and that the recoverors &hOllld 
stand seised to the new uses. By his last will he revoked 
the ust!s, and dtlelared new ones; and it was resolved by 
the j/.1dges that; ill the first place, no fine was dpe for the 
e'jtate executed ip the ,cestt1:i que rue by the statute; and, 
2dlyz tba$ none was' ~ for tlioM newly declared in the 
wilL For notwithstanding the king's tenant was altered 
by these mew limitations, yet there being a-licence.to allen 
to the ~tors·~ enou~ 'for all the uses arose out of 
their~. i's:&1. the Viscount Mtmtogvrs case, 6 Rep. 
~'1.) , 
, ~tbese~did~'uthori~1'evoke 

the wbble of the settl~_t, but -t, pArt of it, and that 
p'i 
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for particular purpuses: -tPese were provisoes which hM'e 
siote been 'bette\" known by the name of JK1I.Of!1"S: and cer
tain restrictiOAs were imposed on them, similar to those by 
which the raising of the original uses was governed. Mild
ways case,' in 24th of the queen, gave eccasion to the 
n~ture of powers being better ~xplained. A person there 
covenanted in consideration of blood, and other good and 
just oonsiderations, to stand seised to the use of hlmself for 
life,. with- seyetal' limitations, by way of portion to his 
da~ and their husbands in tail; to which was added 
this ~iso: that be should be at liberty, by will, io 'friting, 
to limit any part of the land to any ol\e for life, lives, or 
years, for pl\Yrnent of debts or legacies, preferment of ser
vants, .or any other reasonable consideratio~, as to him should 
seem good; and all persons seised should stand seised thereof 
to such uses as he should so appoint by his will.· In pur
suance of this power, the covenantor did, by his will, give 
a great part of that which had been before limited, for a 
portion +t6 two of his daughters, for the advancement of 
an.ot.tier named PI!Jff and her husband, and the heirs of her 
body, for one thousand years, without reserV$tJOn.of allY 
rent. And, after long argument, it was "resolved by all the 
judges th~t where uses are raised on consideratIOn of blood, 
&c., and a proviso is added that the covenantor, for divers 
good considerations,· may make leases for years, the cove
nantor cannot make leases for years to any of his blood 
(much less to any other person), because the power to make 
leases for years was void, when the indenture was sealed; 
for the ~ovenant upon such general consideration cannot 
raise the use j amI no particular. averment could in this 
case be admitted, because his intent was as general as the 
consid~tion was,-namely, to demise to anyone whom Be 
pleased. But if it was upon a feoffinent, fine, or reco~, 
there, as no consideration was uecessary to. raise the uses, it 
would be'different. Again, in the pNSeIlt Q\Se, the power 10 
make estates would dekat or encumber thqse already made 
em good Consideration. Further, they held, that otiler .COD-
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sideration must mean other than ~ advancement of a daugh
ter, whieh was mentioned before. And, further, they beld the 
term for one thousand years to be "against the intent. of the 
parties, and the words of the proviso; for the design being to 
provide-for aU the daushters, this term tertded to encumber 
and frnstrate the portions already given. 24 El. 1.Rep.175.) 

'\¥hoever compares the pleadings of this reign with·those 
of the two former,. and of Henry the Seventh aud Henry 
the Eighth, will not find any very materialdi1ference. The 
formal part of pleading was much anoierater ~, • .1 Of 
those ~eigns; and ~be most approved style had been~settled 
either before or during that time, so that in the actions 
mostly in use there was little room left for jmprovement. 
Debt, detinue, trlspass, replevin, covenant, all these being()]d 
remedies, their pleading was long ago debated and agreed 
upon. 

But actions upon the case were of a later date, the con
stitution of which had not been sufficiently experienced, 
nor the power and direction they would take; . and were 
capable of, fully comprehended. It was natural, therefol'e, 
that the pleading il\. these new actions should be as yet 
fluctuating and various. 

The answer given to declar'alions in case, whether those 
that were grounded on a contract or tort, wt::rc 'Iometimes 
special matter, concluding with a traverse or a kind of 
geoerafissue (Cro. El. 147.634. et passim), as was slated to 
have been the praetice'in the preceding reigns; but more 

'frequently the general plea of non assumpsit and not guzlty. 
(ero. EI. ) so. 625. 929.) 

As to the action of assulTlESit, so closely did ~hey adhere 
to the supposition of ,an adual promise, that where the jury 
.found the promise on :a °ditFerent day fl'OUl that laid, it was 
beld not to Support the dec1at'frtion. (era •• El.) ~gain; as 
it was marle a substitute fa .. the actioo of debt, they resolved 
it should, in eID8 ilistllnce, be tied down to the tule which 
govern«l in that: for where. the declall'8tion was for 501., 
and, a flerdict was k>l'I.4<'7I., and as to the. residue, the jury 
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found that he did not promise, the verdict was set ' aside; 
because, damages were assessed to a'lesser amount thllD the 
sum alleged tC be oue. (Bagnall andf'SachevereIl, Cro. 
EI. 292.) 

The old pleading in trover still continued, but-drew from 
the cofui:s tbme opinions which naturally led to certain altet'
ati~. In 97 El. (Cro.E1.433, 43+, and 436.} there ate two 
actions of trover: in one, a sheriff was deitmdant, who jrlstified 
under an ~xecutiOil; in the other, the~efendantjustified dis
training damage-feasant, and set forth all the special ma.ttel" : 
the pleas in both cases conclude absque hoc, that he converted 
them aliter 'Vel alio modo. There were demurrers to them: 
and the plea in the first action was held bad, pr incipa/J;y 
(484.) becaase there was no conver1>ion CtWlfessed, as there 
should have been, conformably with the traverse; so that ~ 
court admitted the substance of 6uch a plea to be good, if that 
requisite had been complied with. But, in the- latter case, 
they said, the plea amounted to the general issae, and it 
should h~e been not gu;lty. (435.) However, notwith
standing these opinions had occasionally dropped from the 
lJench, the practice continued all through this .rcign ill nil 
actions of trover to plead such speciat matter as amounted 
to a justification of the defendant, and so conclude to the 
court or with a traverse in the manner' before stated. (Cok. 
Ent. 40 b. 41.) Both these methods were again allowed as 
good, the former in' 38 El., the latter in 39 El. (38 El. Cra. 
El. 485. 39 EI. Cro. EI.554.) Stich repeatea declarations 
in favour of these pleas could It'ave no doubt of their ~uf
ficlency ; and though the gerreral issue bad been, as we have 
seen, as authoritatively declared. good, the prevailing habit 
was to bring every thing to th& judgrpent of the court by 
these justificationst> in preference to lhe trial by the lay
gei'lts; to which they would be subject by the plea of not 
guilty. 

W\eh "these and some few other particular exceptiOns, 
it may he prOllounced, that tqe geneml cast of ~niDg,in 
the days of Queep Elizabeth comes within the ,bulk pf that 
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kind of law whicb is now in use. The long period of this C HAP. 
reign gave sutli~nt opportunity for the discussion of xxxv. 
almost every legal question; and ~e learning. of former ~ 
times being 1ald open to the world by the late publications, 
the whole..of the Jaw seems to have undergone ~ reconsi-
deration as it were; and those parts which were then mostly 
in use were settled upon principle, and SO delivered down 
tq ~ucceeding time$. To us, who view th~ngs in the re-
trospect, there seems to arise a new onieJ' of things about 
this pme, when the law took almost ~ new face. At this 
perioo are terr:ainated in general our legal enquiries, as "few 
are at the pains of lookiug further back than the writings 
of this time, ol'cxaminingverymioutely into the mines where 
the lawyers ofQlleen Elizabeth's days dug for tqeir learning. 
We are usuaily content' wjth such portion of that ancient 
matter, and that shape in' which we receive it from them, 
(')f even from writers of a later date; and a man is es-
teemed no superficial' reader w,ho lIas collected his know-
ledge from this souree. . 

When we consider. Queen Elizabeth's reign, in this view, 
it becomes. a very in1leresting period in the history of our 
jurisprudence. From hence th~ commencement of modern 
law may be dated. While the decisions of the earlier 
periods are looked' into with diffidence, anrl a suspicion 
that they may have been overruled or explained away, pre 
~nd those of this reign repeatedly quoted as incontro
.ertible and ~fn,g authorities: they are within the compl\ss 
of the student's reading, and the reference of the man of 
business. 

.Befoie we enter OD the criminallaw'of this reign, it will 
~ proper W mention a court, whose au~rity, though' fl~ta
blisbed with a view to the-ecclesiastical state, may be CO/l

..idered as a crimmal-jurisdictioo of the mq,st lievere kmd. 
ThiS was the Ourtrl qf HifAJ?!!!l! ... flliuion. 

th,: first 1!tatUte'ot this reign had conte~red on t~queen 'fhe court 

the saprepuwyioter t¥ church ia as ample a manl,ler as it ;!!~ ... 
had been eojeyed by Henry the Eighth and Edward the sion. 

r 4 
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C 'H A a f Sixtb. (Stat. 1 Ei. Co 1. s.1 'i.) < There is a clause in this 
(!XV' I act.which empowers the queen, by ltUer~ patent, to name 
ELl;:;' and au~ ~ often, as ,she shall tbittk meet, for such 

time as she shall please, such petioa c;r persons, being 
natural.borB subjects, as she shall drink fit to _ecute aU 
jurisd.itetioD concerning spiritual ra-.tters within the realm; 
and 110 visit, reform, redress, order, prrecl, and amend all 
errors, heresies. schisms, abuses,'~ contempts, a.n9 
~rmities "'whatsoever, whIch belong totany ecclesiastical 
authority (sect. 18.), iltIS a restri~_·;()U the authority of 
such ~ommi~ionel's. It -was ~ by ~her clause of 
the same ~ct (sect. 36 .. ), tbit Uo. ~ter _sbau be adjudged 
here~J, but only such' 8& ~ ~q SO ·adjedged by th,e 
canonical scriptures, _ by -me 41st four ge~eral councils, 
or by l'~y other generat coondl .. herein the siune was de
clared hflresy by the e.ren ancl plain words of the canon
ical ~tu~; .p"41.t;may heresfter'be adjlldged 
heresy by pM!iawent witiUlte assent of the convocation. 
So that charges or hel'e~y were not left so moth' at hage as 
they had been in the preced,ing reign. These were the 
powers given hy the statute. 

The first com"mission grab ted under the authorjty of this 
act was in 1559, when one was mnde for the provinee bf 
Canterbury, and another for that of York. The preamble 
of t.he ca.m~sion states, that the queen intended a general 
vi&itation of the whole·kingdom; and, therefore, she em
powered the commissioners, or any two of tbenh to examin~ , , 

the true state of all churches" to SIlspend -or deprive such 
c1ergym!ID as ;w~re unworthy, aDd w put 91hers.iDJ;o tbeN' 
pJace~; to rr~ ~jnst, those whG were OOstinatlt by 
imprisoDlpeQ.t, chptdi-censur~, or ~y oOtber ~l way! 
they were to reserve pensioIlM for such as': woulf not con
tinue in their· ,benefices,. but -flut~·, them. by voluntary 
resignation; to exam~e all tbose w\~ ,were'imprisoned I?n 
account of religioA, and to diBCharge..dullD;' aud to rest~re 
all sllch.to their heliefices~ had been.tunta~full~ t,med out 
in the late reigns; which lal>t two directions were ill favour 
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of those who still lay lindeI'. the weight of Mary~1i prase- • HAP. 
cution. XXXV. 

This was the.first high commission: .it.. dlfters from the "E::' 
like .authority which, had beeR delegated, in the reign of 
Henry the Eighth, to cmmwell, with the title of vicar-
general, inasmuch as it 'fnls given to 1OOt'e than one person, 
whom it 'W1l& not thooght proper again to trust with such 
ample powers. Ttjili tlommission was directed to 'per!oons 
both cl~rgy and lay., t2'Burn. Reform. 858.) ~ It Walt of a 
confined nature, de~ merely tq assist in completi~ 
the r~formatioD, and w"'''iaed to the particular objects 
t.ber.eiA specified. Hmrever', exception was takeJi 10 this 
commission at tIM tiR)(l'~~'Principal complaint w-', that 
tbe qBeen should give ta .wtors _thority to proot!ed by 
eeclesiastic8l censures; '.!':~~, co~idering sOJ!le <! them 
were laymen, seemed a grUt stretch of sup!em~ This, 
on the otheMl~cJ; was 4efe~'y' ~i'"thai tRis was 
no more than the lay-chaneetlor ordinaply "aid in the ec
clesiasticar court!!, which Bishop Burnet thinks was only 
makiDg one-abuse an excuse, for anoth~r. (Ibid. 371.) 

This commission expired with the occasion of it. From 
the year 1568, the Puritans had grown to a great number, 
and gave much uneasiness to the queen, who was always as 
jealous of the sectaries' as of the Romanis18. Archbishop 
Grindal, who had a bias this 'fay, had so dig'iatisfiedothe 
queen by his remissness in .uppressing their meetings, that 

e was proceeded against in J:he Star-Chamber, and seques
red fl'om his .rchiepiscopal functions. , When Wlzttgift 

succ~ed him, he infbr~ _ the queen that the spiritual 
autl10rity of the bishops was not sl11loient without the 
ass~tance of too crown. By his at"lflCe, 't~fpre, '8 new 
eommiiS~ was issued, ~pointing forty-foUT cOlDmis
sioners, of wlJom ...",.W Q.n1y wen!~le&illstics: three of 
the persons ~ roustitnted all.lIOnun • 
• "The ju~ 'Of tms new ecrelesiQtical commission 
ut~ oyei an tlH\ kIDgdom, aad over Ml descriptions of. 
IDea. . 'IDe commissboors were empowet.:ed to visit and 
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r~ferm all errors, lleresieg, and schisms, in the terms and to 

the ~xtent prescri\red by the statute"; a~d they were .di
rected to make ~,y by juries and 1rit;ne$SeS, and all other 
means and ways 'Wkiolt they cqu/,t! devue; which seems w 
authori~ ,eYery inquisitorial power, the ratk, th~ torture, 
and impriSonment. 

Beside" they were not confined to maUers merely spiri
,tool; bat they had also ~wer to punish incest, adultery, 
jtorn~tion, with all misbehavlOurs and disorders in mar
r~se. Thus, with all unlimited authority to enquire, 
without prohibition or appeal, in spirituals and concerning 
Imorais and behaviour, by a summary method of trial, and 
/with their -own discretion only to restrain them, in punish
'l.ing by fine and imprisonment, this court had all the appear
ance of an inquisition. -(.5 Hum. 263.) This cOurt and the 
Star-Chamber const.ituted two engines of 3rbitrary pi)\y~r. . \. 

which, perhaps, never were surpassed by any Ct9ntrivance of 
government to keep the people in continual awe o( the 
sovereign authority. 

The criminal law was reduced to a greater certainty by 
several decisions in this reign. 

The crime of murder and ~f hbmicide was discus:.ed in 
many points of view, fI..nd settled by frequent decisions. In 
tI).e 15th of the queen, 8 remarkable case happened at 
-lVarwick .:\ssizes. One &lunders, wanting to get rid of his 
w~f~ had, by the advice of Archer, mixed arsenic in a 
roasted apple, and gave it to her; but ah~ after ~sting it, 
gave it 'to a child of theirs; and Saunders,. though fund of 
this child, did not offer to take it from her, .lest he should 
be suspected. Th.~ child died, and'the wife recovered; &pu, 

,.upon al! indicttnent,- it was made a questioq whether, he was 
guilty of murdering the child. ',ll1e,Ju!ttict;s, 'After s~ con
sideration, .gr~ that,..it was mur~r; and tee reason they 
gave was this: that Saunders administered <tHe poison. with 
an intent to kill a penclJb, and when death "followed, thougia 

,to another. 'Person, they.thought lie should be punWuld, 
rather than the d~ go unrevenged; for the wife, ,yhp 
'Was ignorant of the poison, was tel'tainly innocent of- the 
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death. And this seems consonant to the old law; for it 
bad been long held, that if a .man of malice prepense shot 
an ·arrow at a man with intent to kill, and be killed another, 
the onme of murder ..... as eqoaHy imputed to him. (Plowd.!.) 
The same of lying in wait for one person.and ~illing an
other J>y mistake. 

But the difficult part of this case, and that which m'ied 
most doubt with the justice~, was, whether Armel' should 
be adjudged accessory to the murder: for Archer's advice 
.nd aid was in order to kin the wife; and although it so 
hapPened that the daughter was mUTdered by the principal, 
yet be COJ.lld not well be said to procure that conselJuential 
act. This. matter was therefore adjourned, till the opinion 
of the rest of the judges could be obtained; and having 
depended in this JI1anner for three years, the judges at 
feng.tl agl-eed that Archer was not accessory to the murder: 
for the murder of the daughter being a di~tinct fact from 
wha~ he had contrived, they thought bis assent should not 
be drawn further than he gave it. But rather than make 
a .xecJent of t\lis judgment, it was never delivered, but 
the offender was respited from time to time till he obtained 
his pardon. (Plowden, 473j . 

. This opinion of the judges on Arcber's case is approved 
by Plowden, who thinks it reasonable that hp who advises 
or c~mmands a thing to be done should be judged acce~sory 
to aU that follows from that thing, but not from any distix\ct 
thing; as if I command a man to rob another, who resists, 
and; a combat ensuing, the robber kills him, J tfuan be 
accessory to the murd~; bullOse, as he waS' pw:suing my 
command, I was in atl reason a party to eyery thing that hap
pened in the execution of it. So, if I command o~ to beat 
a penon, and be kills bin; or to burn a man's house, .. and 
in eonseq\leJl()e of that another takes.fire, I am accessory to 
th~ facLwbiclt happened (and in the nature of things was 
@tely to happenj in eoosequenceoflh6 first. But if I com
manti him to burn the bouse vi .A., and he bums the house 
Of B.; <Or to steal a 'arose, BQd he slleals an ox; or to rob 
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C H A. P. such a goldsmith while at Sturbridge fair, and he robs his 
,xx~V. I pause in Cheapside; these are distinct facts from thm;e I 
ELI~A1I. t/gave my assent to, and therefore! am not in law accessory 

thereto. Yet if I command one to kill an6ther by poison, 
and he ~ ,it with a sword; or to kill him in the fields, 
and he dOes it in the city; or to kill one day, and be aoes it 
another; there I am still accessory, because the deatl ... ·was 
the principal matter, and the other but fonn and circum
stance. However, if I command a person to do a felony, 
and afterW8l'rls chm-ge him not to do it, and he does it, J am 
tJItIt aCcessory theretq, though I !oftoold be accessory if he 
had dOlJe the fact before, notwithstandmg any secret repent
ance of mine. (Plowd. 475.) 

The distinction between murder a:ad manslaughter still 
occasioned sdme confusion, in consequence of which there 
is disco,:erable a want of uniformity in 'the practice of dif
ferent judges; some com,idering them a~ distinct offences, 
others as two names for the same offence: it is only upon 
this difference in the conceptions of. lawyers on this subject 
that we can account for some singular p~ssages in tlJe re
ports. In the ninth of the queen, a man being appealed of 
felony and murder, was q.cquit,ted of the latter, and found 
guilty of the felonious killing: upon 'this Dyer says, it was a 
doubt, in the Queelf's Bench whether, upon this verdict, the 
defendant should be dischal:ged of the appeal, though be 
could not read as a clerk; that IS, whether an acquittal of the 
murder was not an acquittal of tbe whole offence charged; 
this was ugon the idea that the murder and manslaughter 
was the sp.me crime. But the court seem at last to have 
agreed, that he s~buld be burnt and'imprisoned for the 
mansla~hter, as they made it a question whether the queen 
could pardon tlie burning. (9 El. Oyer, 261. 26.) Again, in 
25 El., OD Darky beiDgl-'Lppealed of murder~ was fovnd 
guilty of homicide, anClhu his clergy,'as in the above case; 
hilt afterwards' an i~nt was pl:EfelTed against bim fot 
murder, as if his formfr -conviction for homicide diet". 
include the offence he was'DOW char~ with. But the~ 

~ 
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there held, that the former conviction was a good bar to this 
indictment: they emphatically declared, that it was a gooc.l 
bar at common law, a~d restrained by no statute; intimnt .. 
ing, probably, the reason npon which the contrary opinion 
might be founded: they said, it was one faet, an4.,po man's 
life should be twice put in jeopardy for one aud the 'same 
offence. (4 Rep. 40 a.) 

Several years after this, in the case of Wroth and Wigges, in 
an appeal of murder, another difficulty arose; for the evi
dence being, as the court of King's Bench thought, such as 
to convict him of manslaughter, the jury ga:te a genellk 
verdict of not guilty of the murder; and being l\Bked if 
he was guilty of the roapslaughter, they answered, they 
had nothing to do to enquire of that. The court being 
sta~~_~!h this a,nswer, sent Justice Fenner to consult 
the jYdges of the Ooromon Pleas how to act. who thought 
the jury were not compel~ahle to enquire of the man
slaughter; upon which the verdict was taken, and the pri
soner discharged. (Cro. El. 276.) Much of this puzzle 
arose wom the,.~rm manslaughter being originally a ge
neric expression, including murder as well as other sorts 
of lcil~ and therefore it was improperly applied to a 
species or sort of kiHing; for which reason they had lately 
invented the term of chance-medley to supply this mpdern 
applicatiap of it. A very correct writer of this reign Lakf'..s 
notice of this confusion (Lamb. Iren.218.), and says, that 
he shall use the word.manslaughter, as Bracton and Staun~ 
.fome had rightly done, as a general,expression, including 
as well murder as other degrees of killing;- and he dis~ 
cove. SOIl¥' i.nf;ligudtion at those unskeiful men (as he calls 
them) who now-a-days would needs re$tram it to man
slaugh.teF by ~ance-mecfley. 
rh~ new di&t~ction between ~er and maaslallghter 

le4ro a JingDlaT eonstnlction be~t upon stat.. S Hen. 7. 
Co 1. . & die 20tb ot'tbe QueeD~"'ILoJcrOfl was' appealed -:.\U'tler" and in bar of the -appeal be pleaded an indict
~ for nlanslaughter., and that he confessed the indictment. 
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C HAP. Now, notwithstanding, at the time of making that statute, 
,Xh<r;X:. , murder and mamlaughter were in law the sllme thing, they 
ELJ~AlI. resolved, clearly, th'llt a conviction of manslaughter, and clergy 

Ilad, was a bar to an appeal under that act, upon the idea, 
prob~bly,,thatclergy being taken from one attainted oft mur:
der, to !Ae the statute some force, it should be construed to 
mean.sudr Attainaer for killing as might have clergy, which 
was manslaughter. In thir. case they ,uso came to some 
material resolutions upon the wording of the 'act: for it 
"as 'objected that the defendant being neither acquitted nor 
attainted, be was not within the letter of it. But they re
solved the bar to be good at the rommon law, and not 
l"estrained by the act; for if the defendant had had his 
clergy, then the appeal would not lie; and ifhe is attainted, 
and has his clergy, it is excepted out ~f the act, and left to . 
the common law, a flrtiOl i, if he is con'vict, and prays his 
clergy. They said, that the' words attamted qf murder 
should not be in~ended only of a person who had judgment 
of life, but also one convicted by confession or verdict; for 
one attainted is a person convicted~ and mote; and if it did 
not't'xtend to pefsons convicted, the whole purview of the 
act would be lost. Thus, stat. 25 Ed: s. c. 2. says attainted 
by verdict, which means only convicted by verdict; and it 
was commonlyoin our old law books, to confound conviction 
and attainder. They thought it singular that the appeal 
should not lie against persbns can'lJicted, when the statute 
allowed it against persons acquitted. Again, tbey said, th~t 
though the statute speaks of the heir t#'kim, yet it had'b&n
determined in the ease of one Agnes Gai1ffOhi that the 
heir of a 'Woman sRould have an appeal onder thill act. 
(1 Anders. 68. 4 Rep. 45 b,) Tlte same point as' the .above 
was 1Igain decjded in Wrothe v. Wigges, hi the S40iL 'f)f the 
queen •• 

It was laid pn~ tIM! 'IIIIJbole court ~ ~OImg'S ease, that 
if the constable .. ~sti,.ghi~ to'SUppres8 aD 
affray, and preserve the peace, dd he or his astistants 'ate 
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killed, the law will constru~ it malice and murder; although C HAP. 
the murdere~ did not know him, and though the affray was xxxv. 
sudden, because they acted under authority of law: the ~ 
same of a bailiff executing prooess" or a watchman doing 
his dqty. (4< Rep. 40 b.) 

It seems the term manslawghter had begun in lttis reign Of man

to receive the sense it bears 'Ilt this day; but ~ was not ailldughhter an c_ 
established as the te!!hllical sen&e of it adl'Dit~ by all medley. 

lawyers. The writer whom we have before quoted {Lamb. 
lren.218.) says, he shall use the word man~aughter as 
8 general expression, including as well murder as the other 
degrees of killing; however, unskiiful men might re~rain it 
to manslaughter by chance-medley. (Supra, 221.) 

After this observation 'on the chanse which had lately 
taken place in the meaning of this term, he proceeds to 

consider this offence in the following way :-Manslaughter 
might happen in four ways: it might be such manslaughter 
8S is allowed by law, th~t is, upon It certain necessity, in 
execution of jpstice, in defence of one's house, goods, or 
person (Ibid. 230.); or it might be manslaughter upon 
premedztated malice, commonly called murder, and in some 
~l instances petit treason. Murder was defined to be'~ 
where Qne man of m8Ii~ pr~pense killed another feloni-' 
ously that liveth within the realm, under the, protection 0 . 

the queen (as it was then), whether it be openly or privily, . 
and whether the party slain be English or alien; which 
latt~r ~peclfication referred to the old notions comprehended 
in this term in the days of Glanville, Bracton, and the later 
times down to Edward the Third. The two other kinds 
of voluntaiy homicide witholU preceding malice are stated 
to be, the one that commonly called manslaughter, bllt 
more pr~rly says this writer (Lamb. lr~245.) komicide 
by chance-medle!l; the other is se dJ;fendendo: The to'flIler 
was IiO named, bequse it siguiPei, .,~ruw _hen people 
w~ 'fI"ddJed,IOl ~~ ~ tt, .... aiance, upon 
S()meunlooke4-for occ:asiaR<{lbid. 24+.), without any fonner 
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C II A P. malice. The lattel' is a killing jp one's awn de./i!llce, how
xx-xv. ever, not such 8 one 8.!> is ju~tified as those mentioned 

\.&;;.AJI. above J¥lder homicide. allowed by law; nor again such as 
'is attended with circumstances of heat and sudden affray, 
as that before mentioned. The last of all is manslaugllter 
by misadventure, which explains itself in the very terms. of 
it. (Lamb. Iren. 250.). 

Burglary. The (:rime of burglary gradually became more aCCD-
rately defined, and the circumstances constituting it more 
nicely ascertained. In the ~6th year of the queen, it wa..<; 
agreed by all the judges assembled at Serjeants' Inn, that 
if one broke a glass in the window of a mansion-house, 
and drew out carpets \\>ith hooks, and took them away 
feloniously, this, if ,done in the night, was bur~lary, though 

Ithe perSon doing It neither broke nor entered the house in 
any other way. The abov.e ca<;e had been put to tlile judges 
for the information of the justic('s of assize in the county, 
where !luch a fact was to he tried. At the same time it 
was moved, whether, if thieves came in ~he mght to a 
mansion-house; and the owner bemg therein opened the 
door, IJ.Ild when he appeared .. one of the thie\-es, intending 
to kill him, shot at him with a gun, and the ball, missing 
him, broke the wall on the other side of the house; and it 
was agreed by thel1l all, thai this was no ·burglary: But it 
was .to have been held to be burglary, when a person, in 
the night, intendmg to kill another in his houie, broke a 
hole in the wall of. the mansion, and ~rceiving wherll the 
person was, shot at him .. thl'ough the hole with a gun, and 
missed hKn. Again, where 9ue had bro1!;e u hole in fa 

wall, and perceivillg one who had a purse of mhney hang
ing at his girdle coming by the hole, snatched at the purse 
and took it. And likewise a.nother 'case was menii()ned, 
where one ca~e to the study-window, and seeing a casket 
with money, he dre~ it to the window, and took the money 
out. All. these ha.d been adjudged to be. purglary; which 
the justices approved, considering them as amounting in 
law to a, breaking, which bemg at night. and for the pur,,: 
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pose of committmg a felony, was burglary. But the C HAP. 
XXXV • .. hooting with a gun in at the door, and the breaking the \ _" , 

waH with a pellet, they said, neither of thc"e was a break- ELI~AB. 
ing of the house wjth an intent to commit felony, and, there-
fore, no burglary. (26 E1. I Andel's. ] 14.) 

We are told it was holden by Anthony Browne, Sir 
Edward Montagu, ",nd Su' Robert Brooke, If one do but 
make an attempt by mght to enter mto a house to commit 
a robbery, if he turn 0. key, being of the inner side of the 
door, If those within, upon a burglarious attempt being 
made, shall cast out their money for fear, and the assail
ants take It away, the offence of burglary was complete. 
(Lamb. Iren.257.) These opimons seem very like the 
notions that prevaIled in the reign of Edward the Third 
(Lib. Ass. 27. pl.), when an attempt to commit an offence 
was consIdered equally criminal with - the offence itself. 
However, they were now explained upon other grounds; 
and, as little as they mIght in fact amount to the circum
stance they were construed to be, they were looked on by 
the eye of the law as bl ealctngs, and not bare attempts. 
There seems to have been some inclination to reject the 
idea of a mansion or dwelling, and to hold the breaking of 
any bouse to be burglary. In support of this, they quoted 
and produced precedents of indictments ill the reign of 
Henry the Seventh and Eighth, and upon these indictm~ntl!1 
they said the prisoners had been hanged. (1 Anders. 302.) 
\Vhawver might have been the opinion of Judges then, and 
before that time (2 Pari.), it was the mor~ common idea 
now that it shoukl be domus manszonalzs. Upon this sub
ject it was held by Wray Chief Justice, if a man has a 
mans1On-house, and he and his whole f.'lmlly upon some 
accident ate part of the night out (If the house, and in the 
mean time the house is broke to commit felony, this would 
be burglary; and further, it was the opinion of Popham and 
aU the judges, that where a man has two houses, and dwells 
sometimes jn lone and sometimes in another, and has a 
family and servants j.rr both, and in the night when hit; 

VOL. v. Q 



en A P. 
XXXV. 
"u ~ 

ElLJZAB. 

HltrrORY OF THE 

servants are out the house is broken by thieves, this was 
burglary. These t-ebolutions show it was a settled point 
that the house !>hould be a d",elling-house. (4 Rep. 40.) 

Thus far of the breaking a house~ and the manner of it. 
It was not so precisely agreed what should be called night 
110 as to make the offence burglary. It was doubted by 
~mbard whether t~e twilight should be reckoned as a 
part of the day or the night: he observes that the law has 
not been uniform in its judgment upon this discrimination 
between day and night. We find that the time between 
sunset and the entire departure of light was considered as 
a part of the day, when an amercement was to be laid on 
a town for the escape of a murderer who had done the 
fact within that pt'riod of time. (Fitz. Coro. 293.) On the 
other hand, the statute of Wmchester, in speaking of the 
watch, says, it shall continue all the night, namely, from 
sunsetting to sunrismg, considering the twilight both at 
mom and evening as part of the night. (Lamb. Iren.257.) 
There was, therefore, no analogy in the law to ascertain 
what should be the time of the twenty-four hours tljat ",hould 
be considered as noctanter on an indICtment for burglliry, nor 
is there any resolution in our books on tbis point, during 
the time of which we are writing. 

We have seen that the definition of robbery as given by 
Stt.'E!forde in the la.t reign contains no more than a fela
liIious taking from the person of another agamst his will. 
If that .author is correct in what lIe there states, the idea 
of this crime had begun to alter very soon after his time : 
£01' very early in this reign, where a person was convicted 
on an indictment for fdoniously taking from the person in 
rJici reg~a, he was allowed his clergy; for it was held to Ut
(J,o robbery, if the persoo is not put in rear as by B.SSat.llt 
and violt:nce. (5 EI. Dyer,224. So.) And this notion of 
robbery became now the VIt\UWng and settled one; for 
in the 1a.tter end of the q\l~ robbery ilO defined to be a 
feloniolli8 t.aking of tmy man's goods from his perSQR, tQ Ais 
fe41', and agairMt hi. will, to the end to steal them.. (~. 
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Iren. 263.) So that fear was to be caused itT the person 
robbed, otherwise it would be only a common lal'cellY. 

The definition of larceny wlJlch had been given by 
Bracton, and which, notwithstanding the law was mate
rially altered, was retnined by Stnuntorde III defiance of 
all the reports for many years, was now wholly rejected. 
Larceny, sap Lambard, is a felomous allli fraudulent taking 
of another man's personal good:. (removed from his body 
or person, for then it became, under certain circumstances, 
8 robbery 8S was just mentioned,) without hIs will, to the 
end to steal them (Lamb. Iren. 268.); a definition that ap
proaches nearer to that of my Lord Coke, which has been 
followed evu :.ince. 

In thi~ manner crimes, with regard to the legal descrip
tion of them, were, by degrees, reducing themselves to the 
compass in WhlCh they appear in our days. 111 some we 
have seen the old descnptlon retained in sub:stance, though 
altered in the tel ms; in others, the vagueness of the old 
descrIption IS corrected and restricted; in others, the very 
notion of the crime is narrowed; so that the extent of 
offences, and the conclusions of law upon them, became 
much mort! certain and defined. 

A new and reformed commission of the peace was settled 
in thIS reign. The commission harl been successively 
stuffed with new statutes, the subjects of which had Lce'T1 
occasionally submitted to the jurisdiction of the justices. 
These had now grown to a great bulk, and were still 
retained there, though some of them were repealed or 
obsolete. Thi~ added, unnecessarily, to the ~ize of the 
commiSSIon. Besides this, it was otherwise full of defects, 
from recitals, repetitions, and the heaping together of various 
incongl'Uous matters; g'l'p.at part of which, too, was ren
dered unintelligible by repeated errOt's in the penning of it. 
(Lamb. Iren. book: 1. chap. 9.) • 

This was the state of the commission when a represent
ation W'B8 made to Sir ChristopberWray, then Chief Jus
tice of the King's Bench, who communicated with all the 
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C H A r. judges shout reforming it. After full consideration, the 
~ commission was at length carefully revu.ed in Michaelmas 

ELiZAB term, 1590, and a new form agreed on. This bcing pre
sented to the chancellor, as a model to be uniformly is
sued through the whole realm, he accepted it accordingly, 
and sealed it; and the same has continued ever since. 

The queen 
and go. 
vernment. 

The plan of thIS new commiSSIOn was to comprehend, 
under words of general de'lcrlption, all those particulars 
whIch were before specified from a number of statutes. 
The first clause by which they are a!.signed justices of the 
peace in< ludes, virtually, in it all the powers of the conser
vators at common law; to which is added " all the statutes 
and ordmances made for the conservation of the peace," 
which includes every thing that used before to be parti
cularly specified. The second clau~e gives them authonty 
as justices to enquire, htoar, and determine all the offence .. 
therem recited. So that this great charter, if It may be so 
called, of the authOrity and power of the justices of the 
peace, was conceived in terms of a general and ;Iltelligible 
import, setting forth at large the general trusts reposed in 
them, whether to prevent, enquire, or pumsh. 

The executive power in the hands of Elizabeth lost none 
of its ancient prerogatives; but, being in general exerted 

,for the advancement of national designs and the benefit of 
the people, and at the same time tempered by the prudence, 
df not gt'ntleness, of her own conduct, assumed a milder ap
t>earance th3n it had earncd III tbe last reign. 

Sbe, as her sister had before done, continued to levy the 
duty of tonnage and poundage before it was granted Ly 
parliament, besides an additional duty of four marks upon 
each ton of wine imported, which had ~en arbitrarily im
posed by Mary. As the sovereign, during these times, 
pretended to the exclusive right of regulating foreign trade, 
a tax like this ~igbt be considered as imposed by the pro
per authority. (5, Hum. Note A.) 

At a time of public danger, when the Armada was in the 
Channel, the people were called upon to contribute towards 



ENGLISH LAW. 

the general defence; the commercial towns were required C HAP. 

to furnish ships to reinforce the navy; the queen demanded ~> xxxv. 
loans of .money for the present exigency: aU willch may be; ~ 
excused by the neces~ity of the occasion, und 'ihould not be 
imputed to any wilful mtentlon to violate the privileges of 
the people. Indeed, in tills article of taxatIOn, the queen 
was v~r~_mod.t!rate, and even fastidIOUS. At the beginning 
of her reign she had declined 11 grant, becau~e she thought 
the parliament expected, in return, some conce"slOns which 
!>he was not disposed to make. In the same "pirit !>he acted 
through her whole reign. choo!>ing rather to confine hcrllelf 
to great fi'ugalIty in her expenses, than to be oblIged to 
parliament, who had begun to be tlouble"ome to her, or 
venture on uufair mean!> of raib1l1g it. IIl)wever, the par
lIamentary grants toward~ the clo!>e of her reign, willIe the 
Spaniard'S were hovering round the coast!>, far exceeded any 
that had been made to her predecessors. 

In other points of her prerogatlve, !>he was more resolute 
and firm. At the opelllng of her reign, before any !>tatute 
~as-made for re-e!>tablbhmg the reformatIOn, !>ne pllb
hshed proclamallons, prohlbltmg nIl preachlllg wlthollt 
hcense; and ,>uspended the laws m belllg ,,0 tur as to 
direct a great part ot the Common Prayer to be u.,ed; llnd 
that all churches !>hould conform to the plact1ce of her own 
chapel. (5 Hum. 7.) At another time, when she wu" re
solved to suppress the expen!>lve way of dl'e!>1>l1lg then in 
vogue, though I>he might have proceeded on some !>umptuary 
laws then in force, made m the late reigns, she chose, as 
Camden calls it, rather to deal 'Wlth tkem in; 'Way qf com
mand; and accordingly she i&sued a proclamatIOn for every 
body 10 conform to a certain dres..... But, according to that 
historian's account, neither this nor the laws were much 
regarded. (Camd.205.) 

Apprehendmg inconvemences from the great increase of 
the metropolis, !>he eVt'n ordered, m 1.!i80, by pl'oclamatlOn, 
that no one should budd a dwelling-house within three 
oUles of the city-gate5. (Ibid. 244.) 

Q :3 
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A bare relation of the queen's conduct towards the Earl 
of Hertford and his countess will suffice for n specimen of 
her power, and show how little ability there was ill a sub
ject to resist the absoluteness of it. That nobleman had 
privately married Lady Catharine Grey, dl\'ofced from 
Lord Herbert, a younger sister of Lady Jane Grey. After 
the marriage he went abroad; and the lady soon appearing 
pregnant, tht: queen threw her into the Tower, and sum
moned the earl to appear and answer for hilt mi<;demeanor : 
this was ICI 1561. He returned, acknowledged the mar
riage, and was also committed to the Tower. A commis
sion was issued to enquire into the validity of the marriage; 
which the earl not being able to prove within the time pre
scribed to him, was declared void. But the countel>s proving 
pregnant again, the queen procured a fine of 15,0001. to he 
put on Hertford by the Star-Chamber, with directions for 
stricter confinement. Tins continued for nine years, till his 
wife died, when, the cause of the queen's jealousy now being 
removed, the earl wa~ relea.,ed. (5 Hum. 62 ) • 

If a nobleman of high rank and fortune was liable to 
such tyrannical oppression, the condition of personli in inre
rior stations must have been truly deplorable. Before the 
times of Henry the Seventh, the nobility, supported by their 
wealth and power, were enabled to afford protection to per-
80ns who depended on them, even again~t the crown, and 
B 'ptecBrious kind of liberty was diffused through the nation. 
But things ha'd from that time taken sl1ch a turn, that the 
present nobility had become themselves the retainer!> of the 
court, where they contributed to increase the power of the 
cr()'",:n at the expense of every thing. While they sat as judges 
in the Star-Chamber, they would very l't'adit,y p,tify the 
,Inclinations of' the prince, by sentencing any obnoxioD8 
individual, and even one another, to the severest and most 

, ruitibu; penalties. The c;ourts 'Of justice were also k~ in 
~~ by this s,!preme judicatu-re;'-aDd 110 re<rreiiSor relief 
could be expected from ordinary judges against the decrees 
of thi" tribunal, which would not scruple to punish such 
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judici~l i~~erference 8.lI the highest oontempt. No remedy C HAP. 

could be expected but from the parliament; and the queen ~ 
wolf car~ t~.P that assembly as much under the dread of Euu .. 
thLs court 8"d hl:f prerogative a!j the mea.nest individual. 

The first disposition the queen showed of her resolution 
to keep the House of Commons under control, was on oc
casion of the debate about the settlemeilt of the crown, and 
the queen's marriage; when, hearing that the Commons 
haa appointed a committee to confer with the Lords, she 
sent express orders not to proceed in that matter. The 
Hou:.e were dissatisfied with this prohibition on their de
bateo;;, and questioned the queen's right to mterfere in this 
mattner; till, after making one more attempt to silence them, 
;o,he at length thought it prudent to allow them frea liberty 
to debate the point. The House were softened with this 
conde~c~n~lon; but the queen soon dlf>solved them, with 
a &peech which had the appearance of a severe animad· 
ver§lon on their conduct. (Camd. 84, 85.) This was in 
the parliament of 1566. In that of ]571, one Stricland 
h.wing moved a bill for reformation of the liturgy,' a. 
subject on which the queen was always particularly jea
lous, a:. belonging only to her prerogative, he was sum
moned bf'iore the council, and pl'ohlblted from attendmg 
the house; but this creating some shaJp debates, permis
SZOl~ was sent hIm to appear in parlIament. (5 Hum. 177.) 
Robert Bell, having made a motion against an exclusive 
patent granted to some merchants, was sent fOf, by the 
council, and severely reprImanded. This had the effect, at 
the time, of making the members speak with more caution. 
(5 Hum. 180.) Sbe went farther than censuring indivi
dWlIs. The Commons,. in 1~7~ had passed two bill, to 
reg'!!ate ecc~sl8Stical ma.tteri; but she sent them a menacing 
me&eiage, aod put a: stop to their proceeding. (Ibid. 201.) 

AU this was submitted to widl great impatience by per
~ who had imbibed notions- of liberty not very common 
in ~~ "Yi.-in the parliameD!,.o-~~7.6' Peter Wen~h, 
wJ.o bad oft.ea befor~ as wen as hi. urotber Paul, dJSUDo-

Q 1-
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guished himself by his resistance to such interference of the 
queen, animadverted in very plain terms on the imperious 
conduct of Elizabeth, aud the shameful fear the house dis
covered of the privy counsellors. But the Commons had 
been so dIsciplined by the queen's former mjuUl,t1ons, and 
the treatment some of its members hud felt, that they took 
the tone of the court, sequestered Wentworth f!'Om the 
house, committed him to the sergeant-at-arms, and, to show 
the spirit of their proceedmgs as clearly as possible, they 
ordered hIm to be examined by a committ~e, consisting of 
such members as were privy-counsellors. The committee 
met zn the ~tar-ChaTllljl'r. Wentworth refused to answer 
till they acknowledged they sat not as members of the Star
Chamber, but as a commIttee of the house. After he had 
suffered a month's Impmionment, the quet:n, with her usual 
discretion, sent to the Commons, acquainting them that, 
from her special favour and grace, she had restored him to 
his place in the House. Nor was the absurdIty of her re
storing to the House a member committed hy themselves at 
all observed. (5 Hum. 227.) 
, The House of Commons, in 1580, voted a fa~t; fOI' 
which they were reprimanded by the queen, thiS being an 
encroachment on her prerogative and supremacy over all 
spiritual thmgs. They submitted, and asked forgiveness. 
(5 Hum. 236.) She never would suffer the I-joube to touch 
on ecclesiastical mutters; nor did anyone escape with im
punity who attempted to move .any thing on that subject. 
In 1589, some members were committed to custody for 
speaking agamst the high commi!>sion, as were several in 
1593, among whom was Peter Wentworth. The offence 
of this famous man was, that he presented a petition in 
parliamf>nt to the lord-keeper, in whlCh he desired the 
Upper House to jom wlth the Lower in supplicating her 
majesty to entail the succession of the crown; another was 
also commItted for secondmg it; and two others, because 
he had communicated it to them. Mon'tCe also, who pre
sellted a bill agamst abuses in the bishops' courts, was seized 
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in the House by a sergeant-nt-arm~ and kept some yean a (' HAP. 

prisoner in Ttlbury Castle. (,I; Hum. 365.) XXXV. 

When any debates arose in tile House upon matten; of ~ 
p~~~~ative, it was usual with the queen to stop them by a 
mes~age whIch promi!>ed an alteration. Tim, always pre-
vented any proceeding in a parhamt>ntary way: as It did 
in the question of purveyance, in 1589; and of monopolies, 
in 1601. (IbId. 347. 441.) 

It is related by Camden, that Peter Burchet, a fanatic, 
having stabbed in the streets HCf'1!:'~zns, the famous navi
gator, undel' a notion that it was lawful to kill such as 
opposed the truth of the Gospel, the queen Oldcled him to 
be presently executed by martial !:tw. Rut "he, bClllg in
formed that martial-law was not to he u')ed bllt In camp!>, 
and in turbulent time~, he was proceeded lI~UJl1st in the 
ordmary way. (Cam(t 199.) 

A short review of the state trials in thh reIgn will show 
whether those who were dealt with accordmg to all the 
forms of law were protected entIrely from oppression. 

The trial of the Duke of Norfolk WR'> before the high
steward for trea!)on. Upon request to have cOllmel, it was 
reful>ed, because the court saJ(llt was never allowed III trea
SOrt as to.the fact. And when Humphry Stafford's CR!>e. ill 
1 Hen. 7. wa~ urged, they answered, that was to the pomt 
of law; namely, whether sanctuary should be .lllf)we.l. 
(1 Sill.. Tri. 86.) However, the chIef Justice engaged for 
the sufficiency ofthe mdlCtment, fOl' zt had been well rlebated1 

he said, and consldC/ed by us all; that is, by the judges be-
fore the trIal. 

The conduct of this trial was as singular as any that pre
ceded it. One of the treasons was compassing to deprive 
the queen of her throne and dignity, under stat. 13 El. 
The duke's design to marry the Queen of Scots was consi
dered as makmg him a party W I>uch a compassing; but 
this was to bE. proved. The &ergeant who opened for the 
cr:o~n, ills~ of producing evidence for that purpose, 
urged the duke to confess (Ibid. 89.) his knowledge of the 

T.h.\ of th,· 
Duke of 
Norfolk, 
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C HAP. Scottish queen's pretended title to the English crown; 
~ offering, if he denied it, to make proof of it. This led to 
EUZAII. some close interrogatories put by the sergeant, and explan-

ations on the side of the duke, in which he disclobed what 
he knew of her quartering the arms of England. When 
the duke found himself pressed by these interrogations, he 
called upon the counsel to prove 1m. knowledge of Queen 
Mary's mtentions; to which he recelved for answer, that he 
lead confessed, and there was no need. (1 Sm. Tri. 90.) The 
evidence against him consisted of examinations in writing, 
confessions of himself, and other&; with a COp.!! of a letter 
of his own, and the letters of others. This was helped on 
by the asseveration& of counsel, and declaratlOns which 
were said to have fallen from the queen'b own mouth. 
(Ibid. 11 0.) 

This was the evidence produced; and upon this the 
counsel, who were four in number, made their ob&ervations, 
addressed sometimes to the duke, sometimes to the court; 
propounded questions to the prisoner, and entered into 
altercation with him. 

Thus was this noble personage harabsed with every 
mode of attack, being constramed singly to stand the inge

'Dnity and zeal of eminent advocates, enforcing a charge 
with a species of evidence out of the power of the accused 
to controvert. 

The plain dictates of common sense enabled him, un
learned as he was in the law, to except to the sort of per
<;ons whose depoSitions were produced, that they were not 
credible, and confessed themselves gUllty of treason. He 
prayed that they might be brought face to face with him, 
as the law of the land he trusted required; alluding, pro
bably, to the two statutes of Edward the Sixth, of which 80 

much has already been said. But the counsel for the 
erown answered, that it was true the law had been so for • 
time, in some eases of treason; but since" the law had beea 
.,und tOf) lrard and da1fgerotl$,P tIte prince, aDd it bad beea 
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repealed (I 8ta. TrL 98.), meaning by the statute of Philip 
and Mary. 

Upon '!uch kind of trial the duke was pronounced guilty 
of the indictment, nnd was executed. Such proceedmgs as 

this, however usual they loight be, were certainly not un
noticed by the world. Something like this, probably, drew 
from Sir Christopher Hatton on another oel-asion (Parry's 
Trial, I 8t8. Tri. 122.) an observatIOn, that the justice of the 
realm !ta<!-of late been very impudently slandered. To pre
vent whIch, for the future, he seemed then to thmk it advis
able to be very certain that the matter of the mdlctment, then 
depending before him (though confessed), really amounted to 
treason. 

The trial!; of Babington, and the others concerned m 
Mary'S conspiracy, were conducted in the S11mt: manner; 
and the convictions of such as did not plead gUIlty were 
h~?-_ upon the depositions of ab~ent persons. 

The indictments against these conspirators were all laid 
upon stat. 25 Ed. 3. When one of the prisoners objected, that 
by stat. 1 & 1 s EI., there must be two witnesses, and those 
brought face to face, imagining that the indictment was 
upon tho~c statutes, the Chief Ju!>tice Anderson said, that 
true, the overt act upon stat. 1 & 13 EI. mu&t be proved by 
two witnesses; but this is upon stat. 25 Edw. s., which 
speaks of those who imagrne, and hO'W, say~ he, can that be 
proved by honest men, being a sea'et cogztatwu 'whzch lieth in 
the minds qftrmtors? (Ibid. 137.) So that treason would by 
these means never be revealed! Thus was the law laid 
down by a sage, who was at the head of it; whICh areturn 
passed uncontradicted. It may be observed, that the"e 
severe laws, whicb enacted treason, namely, 1 & 18 EI., had 
defeated illeir own objact, by containing the clause which 
required' two witnesses. For the crown-lawyers always 
thought it most convenient, and sure, to proceed on the 
stat. 25 Ed •• "; and when the aiJove..mentioned exposition 
_~fupOn it, aurely no other help towards the con. 
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c Ii A P. viction of every oIle who ~as tried could possibly be wL.bed 
xxxv. for. 
'-.-' 
E:IZAB. The proceeding against Mary Queen of Scots, as It was 

on a particular statute (27 El. c.!.), 15 halxlly to be judged 
of upon the same rule as the others. The prost!cution was, 
however, supported in the same way as the former, upon 
written evidence. Two wlt!les~es were indeed heard vtVa 

voce, but this was rather to patch up the prosecution, 
which seemed to need support; for they were not heard 
in the presence of the queen, nor at the trial, but at an
other tIme, when the commi~sioners met to give judgment. 
(1 Sta. Tri. 155.) 

Whether this mode of proceeding had raised some 
clamour, and a consideration that the stat. 1 & 13 El., 
hecau~e they reqUIred two witnesses in treason, we're de
clined by the govelllment, and the statute of Edward the 
Thil d preferred, becau&e it did not gIve that benefit to a 
prisoner, mIght have been the cause that no small d~.gree 
Qf malevolence wa" imputed to the governing powers; or 
whether some doubt might begm now to be entertamed 
that the statutes of EdWald the Sixth were stIll in force; 
whatever mIght have been the reason" whICh weighed with 
the courts, they began to alter theIr conduct in this par
ticulal ; for we find in 31 El. in the trial of Lord Arundel, 
that the queen's counsel called two witnesses to give a kmd 
of hear"ay eVIdence as to theIr knowledge of the matters 
opened; and then some others were called, whose testi
mony did Dot go farther. (Ibid. 168.) This indictment 
was upon 25 Ed. 3. 

This seemed now to be a method which they had hit 
upon to support and give colour to the r~t of.-t,be ~fs 
which were still of the old kmd. In 34 El. on the trial of 
Sir John Perrott, beSides the reading of depositions, some 
witnesses were called. (Ibid. 192, 193.) 

The trials of Lord Essex and Lord Southamptom ex
hibit a mixture of both: there are exammatIons of per_ 
sons absent, and the depositions of persons present in court 
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read and attested by the deponents t,tt1(1 voce. (1 ~ta. Tri. 200, C II A 1'. 

201.) The only witness 110t of that kind wa<; SII' \Valter.\ xxxv. 
Raleigh, who related upon oath what was told him, f,nd "~ 
spoke nothing flOm his own knowledge. Sir Ferdlllando 
Gorges being pre'lsed by the Lord Es~ex to speak to some 
facts at first declined it, and referred to hi~ depo<;ition. 
The famou~ tei>timony of Mr. Francis Bacon in thi<; trial 
did not go to the fact of criminalIty. Sir Christopher 
Blount and his associates were likewise conVicted of treason 
upon depositions only. (Ilnd.209.) 

All these prosecution~, as we have before observed, wel'e Of Ir"l. ro' 
upon the statute of Edward the Third; whIch was qUIte tlt"I'KIII, 

conb:ary- to the expectations of til", parties, who generally 
supposed they were indicted on the two statutes of the 
queen before alluded to, and were much di.,appOintecl when 
they were told they were not entitled to have their gUlIL 
proved by two witnesses as prescribed by those acts, 11 
is true that these statutes require indICtments upon them 
to be brought within a certain hmited time, and tlwrefore, 
in some cases, would not have answered the ends of jus. 
tice; yet, where they might, as In Lord Es'l!'x's case, they 
we~_ !lut put in use. The old statute of Edward the 
Third was preferred, for the reasons we befol'e ~aye; upon 
this act they put what interpretation they plpa~ed, so much 
so that they ventured to pronounce that no overt al.t need 
~~-l'roved 011 an indictment upon that act. 

It -W8<; always the prinCipal charge in these indictments 
that the party compassed the death of the queen, a charge 
of whjch all expressed the extremest detestation; and af> 
the facts, even sllch as were proved, were qUite of another 
kind than sueh as indicated an attempt against her person, 
when they found them&elves conVicted of the whole mdict· 
ment, there followed a dl&satisfaction and murmur as against 
the justice of the 'Verdict. Thls was not explained ttll the 
trial of Lord Essex, in 43 El., when the two chief justices 
aDd the chief baron agreed in the following opmlOn: That 
~, where a subject attempts to put himself in such force as 
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the king shall not bl'! ahle to resist, anrl to force and compel 
the king to goverr:t otherwl~p' than according to his own 
royal authority and direction, it is manifest rebellion." 
And, " that in every rebellion, the law intends, as a con
sequence, the c<'mpas!>ing the death and deprivation of the 
king, as foreseeing that the rebel will never suffer that king 
to live or reign, who might punish or take revenge of his 
treason or rebellion." (1 Sta. Tri. 207.) And, afterwards, in 
the case of Sir Christopher Blount and hIS associates when 
they disavowed any design to kill the queen, the chief jus
tice condescended to explain this to them in a like way, 
and it was declared to be no mystery of law. (Ibid. 209.) 

However this might be law and sense, where resistance 
and force were used, as in the case of Lord Essex and Sir 
Christopher Blount, it is dIfficult to reconcile it with eIther 
when applied to Sir John Perrott, whose offence seems to 
have been only some peevish and angry speeche:; made in 
conversation respecting the queen; and, at worst, nothing 
.more than some omis"ions of duty, or want of actiVIty in his 
place of lord-deputy of Ireland. How this could be com
passing to kill the queen or ralsing rebellion is very IIIYs
terious, notwithstanding all the intendments and supposi
tions of law. 

A prosecution never missed of its aim from anJ:'_ d~ 
of evidence, or of any thmg else. Against the weight and 
ability of the crown lawyers a prisoner had nothing to op
pose: he was allowed no counsel; and if he prayed the 
cou1"t in their humanity to see that the indictment was 
sufficient, they answered him, that they sat there 'not 
to give counsel, but to judge. Even the innocence of a 
prisoner could not be made out; for witnesSlt'!l were not to 

be heard against the crowp, as the judge told Udal who was 
tried for felony only. (Ibid. 173.) Juries were no protec
tion to the subject: they were generally, it may be supposed, 
packed; for though the court might pemaps allow chal
lenges for cause, they wOllld DOt allow a prisoner to ta&e 
one peremptory challeage. (Captain Lee's Trial, 7 State 
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Tn. 48.) Nobody was, nor does it appear how anyone k HAP. 

possibly could be acquitted. A trial for high treas0ll{ ~ 
seems i.~ this reign to have been n formal, but a certain, I Euzu. 
m~thod of destroying an obnoxious man. 

This pa,rtial mode of prDOeeding was not confine<l to und other 

h . tl· olfcnCt.'S. 
trea~s, were an anxiety to preserve Ie sovereign and 
the state might be thought a sufficient cause in those days 
to take away the lives of such as were only suspeUed by 
an.! sharp or hasty way of enquiry whatever. But in pro
secutions for felony, where the government had taken a 
parf in the object of it, trials were conducted in a !>imilar 
ffi!Ulner. Udal was tl'ied fur felony on stat. 23 EI. c. 2., 
which had made It felony to make any book containing 
false, seditious, or slanderous matter to the defamation of 
the queen, or to the moving of rebellIOn. This mnn was 
indicted for having written a book called the Demoll.ltratlOn 
if Dzsnplme, m which he attacked the bishops, winch was 
considered as withm the act. The proceedtng was entirely 
consistent with such a setting out. There were only the 
depositioWl of two persons read; one of the!.e, says Udal, 
told him he was the author. The other says, a friend 
of Udal's told him so. (1 Sta. Tri. 173.) The court oj:. 
fered to swear Udal whether be was the author or not, 
and refused to hear the witnesses which he offered to pro-
duce. So that, With all this prejudice agamst h1m, there 
oould be little doubt of the conviction which followed. 

Though it is probable that thIS extreme eagerness lind 
pains to cODvict were confined only to such prosecutlOnA as 
were carried on by government, yet all the crimmal pro
a;edings of thi& time ~st likely par.took. of the. irlllgularlty 
we see in these. It would not have been safe or wise to 
Dive pursued a plan entirely ddft;rent from the prevailing 
oaejp ol'd~ary trials. 

The use of depositions had probably become more fre~ 
~t of late, as they seemed DOW to be Ii sorl of evidence 
"Wdt had' received the sanction of law, by stat. 1 & 2 Ph. 
&. Ma. Co U. That statute 1wi Qir.ected justices of tl. 
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C'H A p'/Peac~ to take the cxamlllation of all persons accused, and 
~ the informatIOn of accuser~, alld transmit them to the gaol
ELiZAB. delIvery. Thus) 10 all cases of felon.V at lea!>t, there was 

in court a body of eVidence taken a!' the law directed, and 
any further hearing of the parties might be thought super
fluous. However, It is not to be supposed that there was 
no evidence given for a prosecution, but such depositions 
and examinations; witnesses were sworn, and delivered 
their testimony ore tenus 10 court; and it is most hkely .. u~ 
common casps the prisoner was allowed to prod~lce.Wltnesses 
i'n his defence, accordlllg to the direction formerly given 
by Queen Mary to her Judges. Yet, probably, the rules 
of evidence were the same as preyailed 10 these greater 
causes: they allowed of heal,.,ay lOformatiolls, and gave way 
too much to strong presumptIOns of guilt. 

It appears that torture WaS sometimes ·used. Campzan, the 
JesUlt, is sald by Camden to have been put to the rack. (247.) 
ThIS could not have been by the eccleSla&tlcallaw, as there 
was no high comrpi&sion 10 bemg in 1.580.· It is not pro
bable it could have been directed by the ordinary courts. 
It must have been under the immediate order of tht:: sove
relgn,.,or the Star-Chamber. 

Reporte.... Adjudged cases in this reign are reported 'JU through it 
by Ander son, Moore, Leonard, Owen, and Nay. Some 
principal cases m the first part of it al'e in Plowden, and 
in the latter part they are m greater number m Colee. The 
former part of this reign IS also repol ted in Dyer, Dalison, 
Beftloe, and the book called New Bendloe. And the latter 
part in Godbolt, Blo'Wnlow, and Goldesborough; but more 
particularly and regularly, ii'om the twenty-fourth year to the 
end, by that concIse and judiCIOUS report!;!! SIr George 
Croke. All through this reign there are scattered cases in 
Jenkzns, and here and there m Cary, Saville, HuttOll, and 
Popham, and some in Keilway. 

The books published in this reign increased the law
library to some size and value. Some persons, who had 
been in the habit of taking notes of what passed in court, 
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had come to a re~olution of publishmg them for the use of C II A P. 

the profession. The first \\'ho did this was Mr. Edmu'nd ~ 
Plowdcn, who prmted the 6rst part of Ill~ adjudged cases, ELlZU. 

under the title of Commentaries, in 1571; and the !>econd 
pal t, about seven years after. The success ana nrrlaulJe 
with which thl~ first attempt was received, encouraged the 
executors of Su Jame~ Dyer, who had been dw'f,lu!>lIce of 
the Common Pleas, to print some of the notes which ill. had 
left behind him. Tim was done in 1585, under the tltle of 
Reports, so that this was the first book which bore that 
lIame. These were followed by Sir Edward Cokc'lJ He~ 
ports (for so he called them), wiuch were printed in 1601 
and 1602; then Keilwey's HepOits in 1602. nelle\\e'~ 

Reports, and the New Cases, were aho printed some time 
in this reign; WIHCh make up all the book" ot tlll~ kmd 11\ 

pri.nt, ,It the death of Queen Elizabeth. 
The manner in "Inch Plowden has repOl ted the uecllJions Plowd~". 

of courts, is pcculIarly hi" own; nonc havmg 5('t IJlm II 

model, nor any havmg' attempted to nvallum. After hav-
ing stated, III a clear manner, the ease and l1;utter!> of doubt 
to be re~ol\'ed, he gives the arguments of the counsel 011 

both side~ at lpngth; alwnys followlllg thc course of reason-
ing precl~ely, With the tOpICS and precedents quoted by cach, 
in the exact btyle of a formal debate. III reportmg the 
Judgment of the court, he gives severally the opllliuns of 
the judges at length. A case discussed in this ample way, 
With all the argument of each side, con"idcred, distmgUlsh-
ed, and commented 011 by the experience Ilnd lcarnmg of 
the bench, must be so thoroughly f>dl:ed, as for it to be 
impOSSIble not to discern the true pomts of a cause, and 
the ground upon ",hich it was determined. Mo!>t of the 
cases in thIS book are upon demurrerl>, or special verdIcts; 
and there are generally the pleadings annexed. Whether 
all arguments and opmions wert: delivered in court pre-
cisely in the detail in whkh we have them in Plowden; 
or whether the reporter, who bays that his practice was 
to make hImself master of the case 111 all its points, befol'e' 

VOL. v. R 
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eRA P. he heard it argued, might not retouch them according to 
~ his own funcy afterwald<;, "Thatever was the fact, it IS 

ELiZAB. certain that the principles and great leading rules of law 
are opened and explained WIth an acuteness rarely disco
vered in other books; and points are maintained and can
vassed with a certain wary closeness of rea~omng peculiar 
to this writer: so that altogether it is one of the most in
structive and most entertaining hooks in the law. 

Coke. SIr Edward Coke is an author of very dIfferent character 
from the filregoing. The manner in which he reports is 
jejune and summary, without tmcing out any form of 
argument. His general way is to give a state of the case, 
then to relate the effect of all that I!> said on one side, and 
likewise on the other; beginning al ways WIth the objections, 
and concluding with the resolution and judgment of the 
court. (Pre£ 10 Rep. ] 2.) Sometimes he only gives the 
state of the case, and the resolutions of the court; and 
sometimes without any case stated at all, he mentions only 
the name of it, and then sets forth the points of law re
solved by the court. This is always done with great 
weight ofrea!>on and clear?ess of expression. He aboul105, 
beyond any writer, in old law; and excels in adducing 
proofs from adjudged cases, comparing them, and recon
ciling apparent repugnancies upon sohel and true distinc
tions. At present, Lord Coke can only be mentioned a& 

the author of the three first parts of his Reports, which i~ 
confining him in a very narrow compass. It was not till 
tlte next reigns that he published the other parts of hili 
Reports and his Institutes, which make him a very volu
minous, as well as a very eminent writer, upon the English 
law. 

From the writings of Plowden and Coke the law derived 
new strength and lustre, and the btudy of it was consider
ably advanced. Their merits, however, are very dif
ferent, though both writers are excellent in their way: the 
one, argumentative and diffuse, calls for a patient and 
steaJy perusal through the windings of many intricate 
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deductions; the other, concise and learned, demands II 

fixed attention to peremptory propositions and authentic 
conclusions of law. The latter, from the shortne~s of hi!> 
manner, and of his mlltter, may be taken up at any time 
with profit; the former, being prolIx in both, mUl>t be read 
through and studied with care and rt:iiectlOn. From the 
former Inay be attained a habit of legal reasonilJgl and the 
student may alwaYh exercise Inmself there with new ph:a
sure and improvement; in the latter, he will posses:, an in
exhaustible trem,ure of sound and incontrovertible law. 

Plowden'!> Commentaries contain reports of cases from 
4 Ed. 6. to 20 El. Lord Coke reports from that period to 
the end of the reign. 

The Reportl> of Sir James Dyer colltnin the peliod 
from 4 Hen. 8. tv 23 El. This Report of A(ljudicatlOns 
is not to be compared with the two former works, being 
many of them short notes of cases, and none of them in
tended to he pub!J~hed, but were slIch as were collected out 
of that judge's papers by hi~ nephew and executor. None 
of the cases are here so fully argued, nor the points so 

much treated at length, as in the two former reporters. 
They seem to be the concise notes of a man of busmess, 
contaming an accurate state of the case, with the objections 
and answers as ~bortly as conveniently could bp. 

Besides the reporters, several treatises and colJectillns 
were printed. In 1596 was publi:,hed Rastall'!' Entrie!.; 
in 1568, Brooke's Abridgment of the Law; in 1572, the 
Tt:rms if the Lm.v, by Rastall; in 1577, Pulton';, Abbtrut't 
of the Penal Statute!>; in 1579, Theloal fUI'I11'ihed the pro
fession with hIS Digest of Origmal Writs; in 1580 was 
printed KItchen on Courts; and, in 1598, a book upon 
the Fore!tt I"aw was published by Man'WOod. 

Rastall's Entries is a colle~tion made by that learned 
judge; none of the precedents \\Cl'e his own, but were 
'taken out of four dIfferent book!>: from the old printed 
book of Entries; from two manu!tcl ipt collection~ made 
by a prothonotary of th-9 Common Pleas, and a secondary 
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of the King's Bench; and from a manuscript of Sir John 
More, a Judge 0f the King'f> Bench. in the time of Henry 
the Eighth (9 Hen. 8. Dugd. Chro. Se".), and grand
father of the author. They are digested in pet:spICUOUf> 
order; and, by means of dlvi&ions, "ubdlvlslOm, and the 
variety of references, the contents of the book are ex
tremely accessible. We may judge by the sources from 
whICh this collection was made, that these precedents were 
those in use in the time of Henry the Sixth, and down 
through the reign of Henry the Eighth; and by the pub
lication of them, there can be no doubt but they were now 
in use. This book contains not only declarations and pleas, 
but many records at length. 

The Abl idgment of Sir Robert Brooke is an improve. 
ment on the plan of Statham and Fltzherb\~rt. The case's 
are here arranged with more strict regard to the title; but 
the order in w llich tllt'y are 5trung together is very httle 
better, being generally guided only by the chronology. 
He observes one method, which contributes in ~ome degree 
to draw the cases to a point; he generally begim a title 
with some modern determmation, in the reign of HelllY 
the Eighth, as a kind of rule to guide the reader In his pro
gress through the heap of ancient cases whICh folIo". He 
ahridges, With great care, In the language of his Ov\ll time, 
sometimes addmg a &hort observatiOlJ, or queen, furnished 
by the experience of later times. So that, upon the whole, 
the substance of the year-books, to which it is an excellent 
~epertory, is conveyed iu this one volume, m a style and 
manner more generally acceptable than the original. This 
has the praise of being the most correct of these works. 
(Foster.) However, such works, With all their use, can. 
rarely be ultimately relied on: the opinion of a court 
can hardly be so abridged as to convey all the circum
stances which had their \Velght in a determination; some
thing Will escape in the transfusion. As far as the nature' 
of their design can go, they are of excellent use; and the 
fun extent of their design was not tned till the very me
thodical work of Mr. Justice Rolle appeared, and the mo-
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uem ones of Bacon and Comyns. An application to such 
a work as this to comprehend the great outlme and extent 
of any branch, and a patient reaulIlg of the particular ca!>es 
reported at length, more minutely to dlscel n the grounds 
and principles -upon which thpy were adjudged, if> an union 
of labours which is necessary to tOlm clear conceptlOlls of 
the law. 

Other treatises were published in the latter part of this 
reign. In 1588, Crompton printed in French the Office and 
Authority of a Justice of Peace, prinLipally taken from 
Frtzherbert's works, enlargf'd by the same authur. After 
this, Mr. Lambard revised hIS EzrenU1c/UJ, wIIlc1~ had gone 
through two editions, one in J 579, the other m J 58t ; and 
makmg great use of Mr. Crompton's book, w}uch had been 
pubbhed in the mean time, reprmted in Englt~ll, 111 1599, 
]ll., Elrenarcha, or the Office of a JustIce of Peace, a work 
much more full, complete, and satisfactory than Hlly of the 

former. Tht: office of these magistrates bad become bur
densome, owing to the increase of laws, allli the multltude 
of concerns they were to determine on. It wa~ very lIece&
sary that some pains should be taken to &IIlooth the way 
toward:. the attamment of the reqllI~ite knowledge, by,>ome 
weU-dlge:.ted treatll>e. The cllminallav. is treated by this 
author in n very different way from allY who went before 
Illm. It has none of the concise starchness discoH!rpd in 
the compIlations of Staw!forde and Ftlzhcl bel t, but di.!>
courses more at large in the liberal stile which few writers 
upon the law had conde:"cended to imitate sUlce the time of 
Bracton, Fleta, alld Britton. Fortescue's book, De Laudi
bus, and the Doctor and Student, were the only pIeces 
(unless Littleton may be thought worthy to be excepted) of 
authority, upon legal subjects, v. hich were not put together 
with all the closeness and dryne~s of mere compilation". 

Mr. Crompt0n printed also, in 1594, a French treatise 
on the Authonty and Juri&diction of Court!>; a book ",Inch 
left sufficient room fot" the additions and improvement. 
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made by writers who soon followed him on the same 
subject. 

A spirit of enquiry had spread itself, which would not be 
satisfied with the materials of modem know ledge; they 
began to look higher, and to investigate the antiquity and 
history of our jurisprudence. To forward this wab printed, 
in 1569, the valuable code of our ancient law, written by 
Bracton; and to carry this pursUit still further, Mr. Lam
bard printed, in 1568, h;s Archaionomi(1, containing the 
Anglo-Saxon laws, those of William the Conqueror, and 
of Henry the FlTst. Thus were the old volumes of the law 
once more brought into observation; howevpr, at this dis
tan<'e of time, they fell rather into the hands of the inqui
sitive and learned, than afforded much as~i~tance to the 
practiser. 

It does not appear what time of probation was fixed be
fore apprentices were permitted to practise in the courts at "T estminster; nor whether it was an act of the society, of 
which he was a member, or of the judges, that he was 
allowed to practise at all. Every .,ociety had it;, particular 
orders, all differing a little; and acconhng to them, tht'y 
respectively appointed their readers, teachers, and others, 
and rehTUlated all exercises required of the students. 

In the 3 & 4 Ph. and Ma. there had been some orders 
agreed on by all the inns of COUl t for a gpneral regulation 
to be observed in each. They mostly concerned dress, and 
attendances at meals; among the rest, there is one that 
forbids the admission of attorneys. If anyone practise 
attorlIeyship, he was to be dismis~ed, but to be permitted ~o 
repair to an inn of chancery. (Dugd. Or. 310.) 

At the beginning of this reign, the judges had taken into 
consideration the government of these societies; and upon 
All-Soul's day, in the 1st El., they came to some resolu
tions, which they promulgated for the observance of all the 
inns of court. The like was done ill 16th EI., by com
mandment of the queen, and advice of the privy-council. 
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Again in the gSd, 36th, and 38th years of 
(Dudg. Or. 310.) 

the queen. C II A P. 
XXXV. 

The course of study seemed at this time to require 
everyone should commence by residmg at an inn of 
chancery, and then pl"Oceed to some inn of court. As all 
the inns of chancery belonged to some one of the inns of 
court, they were under their government in uU matt('r~, and 
particularly in what concerned the education of :.tu£1l'nts. 
The study of the place was, in a df'gree, ordered and pro~ 
moted by readf'ls, who were appointed to r('ad lectures UpOIl 

certain pointe;, both ill the inns of chancery and of court. 
These readings were very fl'oquf'nt both in term and vaca
tion. llesides these, there were exerCl~es wl1lch the :.tudents 
engaged in under the direction of the 11'llders: tiJe"e were 
called moots, und had various names m the dlfft'rellt so
cieties, according to the seasons and occasions when they 
wtl'e held. (Ibtd.) 

\Ve have seen, that heretofore there were only two 
description of advocates: these were sergeants and app1'l!n
tices. Dut we find in this reIgn (and no doubt It hat! been 
so some time), that the orders of the profession were thebe: 
- The lowest was a student, called al.)O an inner balrz~/eT; 
and so distingui"hed from thf' next rank, which was that of 
an outer, or utter ban isfer; then caml:: an apprentzce; and 
next a sergeant. 

We shall now consider the regulations which we just 
said were made by the judge& concermng the professors of 
the law. 

It should seem that the students commenced znner barris
ters, when they entered npon their exercises for the bar, 
which IS much like the condItion of a soph at the univer
sities, who is performing his eJl.ercises for the bachelor's 
degree. None were to be admitted to the bar but such as 
had been at least of seven years' ':ontinuance, and had kept 
all their exercises, at least three years, within the house, 
aud in the inn of chancery, according to the orders of the 
house. Only four we.-e to be called every year. In &ome 
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houses the bencher!! caUed; in others, it was the bminess of 
the reader to call inner barri~ters to the bar; and in all, 
the reader's report of their merit and qualifications was the 
suppo!>ed ground for calling. 

When persons were called to the bar, they were still ex
pected to preserve a silence; for no utter barri~ter was 
admitted to plead in any court at vVestmim,tel·, nor to sub
scribe any bin or plea, unless he was a reader or bencher, 
or had beenfive years an utter barrister, and had continued 
all that time in exercise, or a reader in chancery, two years 
at least. An ntter barrister was to keep hi .. exerCises, both in 
his house and in the inn of chanctry, tor three years after 
he was at the bar, otherwise he was not to continue an 
utter barrister. 

It wa" probably at the end of these five Ytars, or when 
utter barflsters were by any of the othrr above-mentioned 
qualifications admitted to plead, that they arrived at the 
dIstinguished rank of apprentices if tlze law. It Joes not 
appear that they wr1'e yet called cOllmellors. A leader was 
not to practise but ll1 his reader's gown, having a velvet 
welt on the back. Readers ranked before utter barri~ters, 
and next after apprentices. TIm is all that can be collected 
of the professors of law at this timr, fJ om the rules and 
orders settled for their govel'llment and regulation. (Dudg. 
Or. 310-316.) 

There was a character and description in the law, which 
had subsistpd from a very early perIod, but which had now 
grown to a high consIderatIOn: this was that of a clf!11c. It 
was the business of the thrpe prothonotaries of the Common 
Pleas to draw and enter all declarations and plp!ls in causes 
depen?ing there. To assist them in thi .. business, they 
kept clerks, who had been brought up in the office, and 
were as well acquainted with the duties of it us the protho
notaries themselves; to whit:h they In cours.e of time suc
ceeded. All attornie~ who had causes here were to employ 
some one of these clerks, to conduct that part of his cause 
which consisted in declarations, pleas, and entries. And it 
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had lately become not uncommon fl1r some of these clerks 
to act also as attornies, and so sue out writs and manarte an 
action from begmning to enl!. ~ 

The continual habit of business gave the person" conver
sant in tbis office a great dexterity m pleadmg and practice; 
and the appellation of cleric coming at length to ~lgl1l(Y the 
possession of these attainments, wa!> assumed by the pleaders 
ofthe!>e times with no !>ll1all l!egree of complacency. The 
character of a good prothonotary), or a good cleric, wai> not a 
little addition to the praise of a lawyer. 

Thus the prothonotary's office became the &chool fi:>r 
pleading; and young men used to be placed there at their 
entmnce upon their 1>tudies, to learn thl!> Ulo~t c~sentllli 

part of legal knowledge. "Te find Sir J:lmes Dyer, when 
he was chief jmtice of the Common Pleas, III JIl~ addrei>s 
to the attornie<; and officers of that court, telh~g thcm that 
he had b{'en himself bometlme a elc} Ic Z1l llwt ?f!kc. (PI aXI'> 

Vt. Banc.46.) 
Many regulatiom were made by order of thc court of 

Common Pleas for seem ing to the clerk.. in COli! t thclr 
proper bminc~s, to prevellt attormes from encroachmg on 
them; to oblige llttormes to make due payment of the fees 
to their clerk,,; and the clerk~ to ilccount With protholJotarics. 
Many orders were also made to compel altornies to a regu
lar attendancc on the court) and to confine the ofuctrs to a 
proper di"charge of their duty. (Prax. Vt. Banc. 35, 36.) 

The prIvilege of entcring was secured to the prothonotary 
by several order". No continuance, says one order, nor 
dis('ontinuancf', no altt'ration or amendment, ~hDlI be made 

-in any roll of the court, nor in any writmg going out of the 
office of thiS court, by any attorney, upon pam of Impri!>on
ment. (Prax. U t. Bane 36.) 

Attornies .were now grown to a consl(ierable body of 
men; and, therefore, to prevent persons acting m that ca
pacity who \\-ere not known to the court, and so not eaSIly 
amenable to censure, it was ordered by the court of Com
mon Pleas, in L5 El. that no attorney of the court shall 
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give, let to rent, or lenJ his name to any person, nor suffer 
any person to nse his name, under the penalty of torfeiting 
for the first offence 20s., and for the second offence, of being 
expelled from the court. (Prax. Ut. Banc. 37.) For reform
ation of the excessive and unnecessary number of a}tornies, 
it was ordered, that an attorney ahsenting himself two 
terms, unless for good cause, to be allowed by the court, 
shall be no longer an attorney. (Ibid. 60.) And to lessen 
the causes of absence, it was ordered that every attorney 
of the Common Pleas shall satisfy himself with suits in 
that court; and shall not prosecute or follow for the plain
tiffs, or plead to any action, bIll, or suit, upon any process 
in any other court than ill that, upon pain of forfeiting 
for the fil'st offence 40s., and for the becond of being 
expelled. (Iblrl. 38. 55.) Attornies who did not pay for 
their entries before the end of the subsequent term, were to 
be put out of the roll. 

In the 9 E1. there was a formal and general enquiry 
made into the abuses of his court by SIr James D~('r, then 
chief justIce of the Common Pleas. A writ IS5ued custodi 
paZatlz nostn, "Vestminf>ter, In the king's name, to summon 
a jury, as well of officers as of attornies of that court, to 
enqUlre of fah,ificatIOns, rasures, con tempts, misprisIOns, 
and other offences there committed. Upon the execu~ion 
of this enqUIry the chief justice made a solemn charge, 
wh;cb is stlll in being. (IbId. 42.) 

These were regulations made in the court of Common 
Pleas in this reign. There are no Orders of the King's 
Bench extant. 
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ABATEMENT, plea~ in, i.460. 
AbJuration, i. J93. II 23 
Accessary, Ill. J24. IV. J80 519. 
Account, actIOn of, 11 73. 178. 3.~'1. 

1II. 75. IV. 388. 
AccusatIOn, IV .. '345. 
Actwn, plea, to the, I. 475. 
ActIOns, different sort. of, i. 314. 
---, personal, 1.488. 
---, by oflgmal, v.182. 
--, by bill in K. B., v 180. 
___ , limitation of, v. 95. 
---, re.tflttlon of, v.98. 
Adtlaions, statute or. iii 257. 
Admea~uremcnt, I. 34 3. 384. ii. 197. 
AdmmlStration of Justice, 11 114.432 

JU 285. 
Administrators, ii.587. iv. 70. v.84. 
Admiral, court of the, 111. 19~. 
Aflimty, iv 58. 
Aids, feudal, I. 127. ii. Ill. 372. 
--, levymg of, Ii 101. 104 
Auf prll!r, i. 459. 11.142 Ill. 445. 
ALFRED'S DOMBFC, I 25. 
AhenatJOn of bud, I. 43 105. 239. 

h. 223. 307. 571. iv.140. 
Allodial and feudal, i. 5. 
Amendment, Ii. 347. 111.469 
_____ " statutes of, il. 448. 

in. 258. 278. IV. 266. 
Amercements, i.lN7. il.71. 1:10 
Amortiscment, iI 2:>0. 377. 
AnnUIty, action of, 11. 25S. iIi. H. 
Ancient demesne, Ul. 230. 
APP..eal, i. 196. 251. ii. 154. 210. 

Iii. 12'1. 186 239. 414. IV. 152. 181. 
--- of homicide, Ii. 25. 

Appeal de jlflCt' d plaglS, II. 3.'J 

--- til'plag," ct moyhl'llIw, li.34 
--- tit: pa{'1' cf Impruonfllllt:1llo, 

11 .15. 
- of robbery, n 37. 
--- of rapt', II •• 3R. 
--- of provo"" n. 4; 
Appeals, f'tde.jdstl( aI, Iv.:>1 10.,. 
Appearance m court, j 114. Ill. 281. 
ApprentIce ofthe law, 11 1184 v.246, 

247. 
Apprentices, statutes concernmg, 

v II 
ArchticHcon, iv. 6. 
Archer's case, v.44 
Argumentative pleading, iii. 130. 
Arson, 1.199 11.274.351. IU.285. 
Assault and battery, m.1l5. 
AS8embhe~, unlawf<ll. iv. 475. 487. 
AS>lgns, who, V. 1'18 
AS>lgneesofrevel-lom, jv 508 v.14C. 
A'!>lse of novel dlssel.lII, II. 116. 204. 

205. 111.22 202 230. 276. 
--, specIal, Iii. 11!9. 280. 
--, trw.l by. i. 85 126 
-- ma wrIt of right, i.I25. ii.314. 
--, JmUces of, 1 244.11.425. iii. 200. 

iv.306. 
-- turned into 8Jury, i 336.hl.22. 
AS8isel, book 'if, IIi. 14 8. 
AssumpSIt, actions of, iii. 244. 394. 

iv. 171. 380 527. v. 178. 213. 
Attachments, I. 121. 481. 
Attachlllmelltorum ,olenmtal, i. 480. 

il. 58, 59. 75. 124. 
Attaint of Jurors, 1.370. ii. 11' 434. 

lii.276 IV. 142. 263 
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Attainder, bills of, iv. 407. 564. 
Attempt to commit felony, Ill.4U. 

iv.145. 
Attormes, i. 169. Ii. 169. 299. 304. 

iiI. 234. 284 v. 246. 249. 
Attornment, i. 281. IIi 358. 
Augmentation, court of, IV 257. 
Ball and mampnse, i. 252. II 14. 

131 153. Ill. 283. iv. 128 154 492. 
Badiwlck, 11.235. 402. 
Bailment, II. 333. 
Bankrupts, IV. 254. v.32. 
Bargam and sale, IV. 162. 
Barrators, ii 130. 
Barrlstcrs, utter, V. 247. 
Baltard el({ne, III 2. 
Bastardy, 1. 117. h 445. v.I,';2. 
____ , spec18I, i. 265. 464. 
----, plea of, 1.463. 
Rt'allpleader, Ii. 70. 
Benevolences, IV. 109. 127. 184. 
Bigamy, II 143. IV. 471. 
Bill, proceedmg by, 11 250. 1Ii. 93 

387. 
Bishops, IV 5. 
Bocland, I. 5. 
BRACTON, 11.86 iv 570, 571. 
BRITTON, II. 280. 
BaooKF's AnR, v. 244. 
Burglary, 11. 274. 351 Ill. 123. IV. 178. 

v.224. 
BUllGEs", Mr on insolvency, 11.442. 

in the notes 
Canon law, I. 66. 81. h.53. IV. 3. 
Caplas,lI 439. 
Capitula liznerl8, i. 202. ii. 4 
Case, actlon~ on the, IIi. 89 243 391. 
CatholIc religion re-ebtablished, 

iv.443. 
Ceorls, i . . r;. 
Certdicate of assise, i 376. Ii 206. 
Certificates of attainder, iv. 319 
Challenge of a Juror, 11 243. 
Champerty, h.126 212. 240. 243. 

457. Iv.291. 
Chancery, court of, i. 59. ii. 250. 

v.158. 
Chance-medley, v. 221. 223. 
Chantable ll~es, stat. of, v. 24. 
Charters, i. 10. 88. 448. 
__ of liberties, i. 207. 
Chattels, iii. 15. 369. • 
CHESTER, county.palatine of, i. is. 

iii. 156. 241. iv. 204. 
Chudleigh'. case, v. 165 

Cljurch leases, v 26. 
CitatIOn, IV 12. 
Ctvillaw, I. 68. 81 11.53 
Clart'ndon, constltU,'lQ11.ll of, i. 73. 
Clerk, v. 248 
Clergy, I. 69. 76. 79. Ii. 77.157.215. 

272. 291. 375. 388. hi. 137. 160. 
220.256. 

---, benefit of, 11. 134 272 462. 
ill. 137, 138 421. iv. 155.306 315. 
452 469, 470. 480 485. 491. 
v.120. 

--- practibing the law, h. 90. 
---, submiSSion of the, Iv.213. 
---, purgatIOn of, v. 118. 
COKF, Sir En., v. 242. 
COllnatlOn, IV. 56 (,46. 
Com,lI 228.399 ill. 214.238 261. 

272 iv 144. v 124. 
Colour m pleading, lll. 24 438. 
COlll1mS~lOllS extraordmarv, 11'.557. 

559, • 
Common law, origin of the, i. 2. 

, stud) of the, IV 572. 
---- plea., court of, 1.57.244. 

318 il.237. 
---, nght of, i. 262 iI.209. 
----, tenants in, 111. 351. 

prayer, IV. 439.474 
Composition for tytnes, iv. 92. 
Compurgatores, I. 23 
COlllhtlOnal estates, i. 294. in. 337. 
----- limitatIOns, IV. 509. 
Confirmation, i 93, 94. 111. 355. 
ConsangUInity, iv. 57. 54(; 
Com pIracy , n. 239 242 328 iii. 126 
Constable and marshal's court, 

ill. 194. 
Constitutions, legatine, ii. 78. 85 
------, provmclal, Ii. 78, 79. 

85 276. 284. IV 106. 
ConsultatIOn, wnt of, i. 456. h. 217. 
Contestatio litis, iv. 14. 
Contracts and agreements, oi.372. 
C'!"veyances among the Saxons, 

1.10. 
-----, fraudulent, v. 34. 
----- to uses, v. 188. 
Copyhold, i. 39. ni. 158. 312. 
Coro~rs, i.202. Li. 12. 129. 140. 

iv. 154. 
Cosenage, writ of, i. 363. ii 201. 
Costs and damages, iii. 100. iv 261_ 
C'!uncil, Judicature of the, i. 61. 

11.414. Ul.179. 227.273. 
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Count in a writ of nght. 1. 122. 42'7. 
of advow-

son, i. 157. 

i.145 3S3. 
of dower, 

--- in dower unde 'nil III, 1.378. 
Counterplea, 11i.. 447. 
CountIes palatme, IV. 197. 
County court, i. 7. 47. 11.149. 17.5. 

IV. 465. 
Courts, 1. :3 I 6. 11 246 
---, removal of cames out of 

inferior courts, v. 91. 
---, proofs and procecdmgs of, 

ibid 
Covenant, action of, iI. 262. S36. 

111.79. IV. 379. 
---- to raise a use, iv I ca. 353. 

SIS. v Hill. 
Criminal law, v 100 
Crown, ple<ls of the, i. 128. 
Curza • egIS, 1. 48 517 
Curtesy, estates by the, i. 298. li.I6S. 

315. 323. ill. 334. 
Cut-purse, Il 276. v. 116, 
Damage fcsant, 11 51. 
Damages, 11. 147 1lI.400. 
Darn"ln prelcntmertt, i. 185. 348 
---, pleas thCICto, 1. 186. 352. 
Deadly feuds, i. 19 
Death of the king, &c. IV. 466. 
Debt, I. 158. 
--, proofof,l 165 
--, adlOn of, II. 2:;,6. 261. 329. 

11i. 58. IV 388. 
__ , m the steward and mar~hal's 

court, 11. 252. 
Debtor of the king, i. 1l45. 

Deceit, 11.329. 111 •• 393. 
Decellnanes, I 1.1. Val. Frank-pledge. 
DeclaratIOns, forms of, 111.425 
---...... -m accollnt, III 76. 
___ in ~nnulty, 111 74. 
-----In covenant, IIi. 79. 
_____ in debt, 1lI. 59. 
_____ in dctmue, IIi. 66. 
___ III detinue de chartu 

reddendu, hi. 73. 
_____ in replevlO, hi &2. 
_____ in trespass, 1U. 84. 

Decretu'III, il. 20. 
Deeds, ii. 330. 445. 
Defaults, i. 417. ii. "i 1. 
Defence jp pleading, ill. 428. 
Demi-mark, tender of the, i. 429. 

Demurrer. m.468. 
DenunciatIOn, IV. 37. 
Departure In plt'Rlhng. IIi 43~ 
Depo51t1ons, use in e'Vulcllce. v. 239. 
De~cent, 1.40 106.310. U.214 246. 

317.400.111 2,5. 
---III a \Hlt of right, i. 4.11. 
--- that toll. an cntry, iii. 16. 

iv 2.,6 
Dctllluf'.acuonof,li.~61 .. ;33 1\1 66 
Devl,e, 1JI. Ii 'v 240. 3\,0. v 71 
---, ex.ecutory, \' Ih2 
Dies COl1l11lUIICS 111 banco, JI.56.1V.268. 
Ihes datu, par/wUl, 11. (,0. 
-- omaNS, 11.60. 
Dlffamatlo1l, IV. 101 

DUa/lOlIes, iv 17. 
Dllcimmer, III. 4,i. 
DI,contll1uancc, JJI 16. 20 iv 466. 
Dls,el'ln, I .321. 11.342 III. 16 27. 
Dt,tle ... , I 32 175. 11.46 b6. 6!l. 112, 

176.2.34. IV 46; 
---, prorebb of, I 41<3. 
Divorce, IV 62 .548. 
DONATIO MORTI; CA~~A,I 301>. 
Doont.day-book, I 21 f) 

Double pleadmg, III 436. 
Dowcr,t1tfcto, i.l00 241 261.312 

11, 301> 50') 518. 1lI.332. 
---, forfClture of, 11.4&7. IV. 171. 
---, adrneasllrcment of, I. 38~ 
---, wl'lt of fight of, I 141 JIl.~. 
--- ulIde mllll, I 146 ,378. 
---, day. III wrrt of, 11. 60. 
nuel, tnal by, i. 35 82. 123. 11.24 

3\4. III \.34 419. 
EccleSIastical COllr t , i.63. 71. il. 7" 

215.129.385.111.11%, 1">7 IV. I 
46. 102. 205. 213 398. 

----leases, v.26. 
---- offences, iv. 9. 

Edu:ta, iv. 19. 

rl~hts. IV. B. 
SUitS, IV. I\, 46. 

EDWARD THE CONI'ESijOa, hiS laws, 
i. 25. 

EDWAIW I ii 92. 276. 
EDWAIW II. Ii. 353. 
EDWARD III. iii. 141. 
EDWARD IV. iv. 108. 
EDWARD VI. iv 555. 
Ejectment, iIi. 29.390. IV. 165. v.l 85. 
EleCtions, freedom of, Ii. 109. 
Elegd, writ of, U. 187. 
EJDbeUllOg goods by servants, iv. 2B~. 
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'Englishery, i 17. 55. ii. 22. 46). 
Entnil~, 11.163.3\8. hi. 4. 251 •. ~90 
---, grant of, to the crown, v. i 37. 
--- barred, III. 12. 326. IV. 135. 
Entad of a use, IV. 343. 
En try congeable, IIJ. 16. 19. 
--, Wflt 01, i. 339. 

, dliferent kinds of, 
i. 3B7. in. 29. 

______ , turned into n writ of 
right, i. 3BB. 

, degrees In, i. 397. 
11.121. 
----" in the post, Ii. 72. 

IJJ 54. 
EqUIty, court of, in chancery, iii. ISB. 

274.379. IV. 17.3. 368. 
, in the exchequer, 

ii.228. 
Error, IV. 141. 
__ in the exchequer, ii. 423. 
_ in the exchequer chamber, v. 89. 
Escapes, Ii. 125. 
Escheat, I. 119. 23S. Ii. 309, :510. 
Escheators, u. 372. 376. IV. 231 
Escuage, i 40. 253. 274. iii 297. 
EspoubRls, iv. 52. 
E.soms, i. 115 405 Ii. 75. 122. 149. 

185. 303. 314. 443. 
--- de malo leett, i. 412. 
Estates, the learnmg of, v. 185. 
Exammation by Justices of peace, 

iv. 493. 
Exceptions, iv. 29. 
-----, bIll of, iI. 188. 
Exchequer, court of, I. 50. n.51 423. 

ill. 199. 
Ezchequer, black and red book of the, 

i.219. 
_---" dJaWl,U(! of the, i. 220. 
ExcommunicatIOn, i. 472. IV. 40. 
____ '_, wrIt of, v 91. 
EXE'cution, writs of, ill. 114 
Execntors, Ii. 168. 435 iv. 69. 74. 

255.564.380. 527. v. 84. 147. 
_____ , where as.igns, v. 148. 
Executory devise, ui. 369. v. 162. 
ExemphficatJon of letters patent, 

iv 465. 
Ez ojficto. V Ide Office. 
Ez post/acto law, IV. 489. 566. 
ExtortIon, ii. H16. 
Eyre, Ju,tices m, i. 52. 201. 346. 

ii. 168. 
-, proceedings in, ii. 1. 

False judgment, i. 153. ii. 71. 444. 
-- tokens, iv. 2<12. 
FalSI CriMen, I 200. 
Fdl'lf)'mg IE'COveries, Iii. 361. 
Fama patrkX, Ii. 51. 
Failla publICa, i. 1 v2. 
Fealty, 1.277 311. Ii 311. iii. 307. 
FeIgned recovery, il.,150.191. iii. 203. 

325.361. IV. 238. 337 v.36. 
Felonla de sezpso, Ii. II. 
Fplomes rcpealed, iv. 267. 
Feo/fments, I. 90 
----- to uses. v.16;. 
Fermor's case, v. 69. 
Feuds, whether among the Saxons, 

i. 8. 

-- establtshed, I 34. 
--, modern wnters on, i. 14. in 

the notes. 
--, books of, II. 55. 
Fmes of land, i. 92. 148. II. 224. 304 

IV. 128. 135 354 456.40 
--, ~tatute of, construc.tlOn of, 

v 53. 
Fme and non.claIm, i. 477. 
FIrst-frlllt" IV 214. 
----- aud tenths, couTt of, 

IV 25S. 
FTTZHERBYRT, iv. 415. 
FI.ETA,lI 279. 
Folcland, I 5. 
ForcIble entry, iiI. 202. 229 289.347. 
Foreign jumdlCtlOn, Ii 58.3'. 
--- county, IJI. l3'0.287. 
--- deeds, 11 • • 'S50 445. 
Forest laws, I. 206. Ii 106. IiI. 214. 
Furestl1 charta de, i. 231.254. 
Forestalhng, u.399. IV. 457 
ForfeIture, i 120. 197. 252 Ii. 21. 

510.454.111. 140.251. v. 168. 172 
ForgIng of deeds, iii. 262. 399 v.130. 
FORTESCUE, sIr JOHN, de laudwtUl,&c., 

IV. 112. 
Fourche1' bv essoin, iI. 122. 1!iO. 
Frankalmoigne, I. 303. ill. :ro3. 
Frankmarnage, iii 347. 
Frankpledge. i. 13. 1 Sl4 246. 
Fraudulent gifts, iI. 401. iv 140. 
----- conveyances, v. 34. 
Frays in churchyards, IV. 485. 
Freehold, plea of, ii. 341. 
Fresh SUIt, iI. 15. 150. 154. 
Fresh force, assise of, 11. I 62. iii. 28. 
Games, unlawful, iii. 170. lI38. lI9S. 

iy. lI9!!. 
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Game-laws,ii!. 214. iv 144.289.292. 
Gaming.houses, iv. 456. 
Gaol-dehvery, Justtces of, 1. 57.11.173 

431. iv. 466. 
GarnlSll7lU'nt, ill 448. 
Gavelet, iJ 298. 
Gavelkmd, 11. 310. 
Gifts of land, i. 289. 
-----, sImple, i. 292. 
-----, condItional, i. 294. 
GLANVILLE,I 221. iv. 570. 
Grants of the crown, 111. 224. 
--- to the crown, v. 137. 142. 
Gypsies, IV 290.490. v. 126. 
Haheaa COf']JUI to remove caUbes, 

v.91. 
Half-blood, i 310. ii. 241>. :'! 1 7. iii. 3. 

v.151. 
Heirs, preference amongst, v. 151. 
HENGHAM, II. 281. 
HLNRY I., i. 211. 
HENRY II., I. 211. 
HENRY Ill., u. A2. 

HEoNRY IV., 1ll.2">2. 
HENRY V., Ul.266. 
HENRY VI , IV 108 
HE-NRY VlI., iv 183. 
HFNRY VIII., IV 400. 
Heresy, l\l 2,34. 260. 
High commi.sion, court of, v. 215 
Homage, i. 123. 154.235.277.11. 50Q. 

311. 1Ii 506. 
Hom!l~e aunCt!strel, hi. :305. 
Homicide, i. J 98. h. 9 1 ~3. "76 

11\.118.248.40<). iv.116. v.218. 
HOTs de Bon fee, i.1I. 455. 
Horse-stealmg, iv. 484. v.87. 
Hospitals, endowmg, v 23. 
HOUARD, MONS, 11 !;I:! 283. ill the 

notes, IV. 116. 
Housebreakers, v. 119. 225. 
Hue and cry, Ii.15.213. v.IS3. 
Indentures, i. 89. 
Idiots and lunatICs, ii. 507. 
Indictments, Ii. 211. 459.468. iii. 13'l. 
Injangthcf, 11. 40. 
Inf.mts smng, Ii. 1 SO. 
InformatIons, iIi. 94. iv. 151. 
Ingro8sIDg, ii. 399. 
Inns of court and chancery, ii. lll. 

359. iii. 152. iv. 120. 124 433.575. 
Inquisitions ecclesiastical, IV. 36. 
IWMt01'e, vsarom, <te., iii. 259. 
Instruments, iv. 21. 
Interdict, iv. 42. 

Interpleader, iii. 450. 
Intestate.' effects, i 73. 244. 307. 

309. u 167. 334. 386. Ill. 67. \I'. 70. 
206.553. 

IntrublOll, I 320. 
Inventorv, IV. 78. 
bEUNO', 11. 502. 364. 366. iii. 175. 

256 261. IV 18<1. 

----siaiutulll ]iI!Jermte, i 259. 
---- ordmah~ pro sta/u Htbe,.. 

mll',l1 99 
JactltatIOn of marriage, IV. 64. 
Jeoliuls, statutes of, v. 9i. 
Jesuits, v. 105. 
Jomtenants, Ii. 243 IIi. 349. IV 235. 
Jomtures, IV. 140. 2411. 5111. 52 .... 

v.68. 
Judges, 11. 91. 285. hi. 153. 200. 

11'.123 188.435 
JurilC'lum Dr:1, I. 197. 
Juns.j,ctlon, I. 452. 11. 40 1 J 3, 11+. 

246 397. 
Jurors, qUll.hficatiqn of, i. :329. iI. 184. 

446 lll. 241. 259. 2S0. IV. 2(;2. 
---, perJurr of, I.],''H 

Jury, trlll.\ by. I. 24. 83 •. 328. ii. 1117. 
267. 27);. 300. 332. IIi. 10,3. lB'l. 
293. IV. 195. 

--,grand, n. 3. 31. iii. 133.241. 
286. IV. 298 

--, petty, h. 137. 268. 271. 459. 
Iii 121. 135. 248. 

--, de medIetate lmguo:, 11.395. 461. 
KIll/(ht's fee, u. 288. 
l{,llt!:hthood, II. 288. 
Kmght'. SCI ,ie". IIi. 29'1. 
Labourerb, st,ltutes of, Ii 388. iii.l69. 

223. 272. 286. v. 5. 
Lambard. v. ~45. 
LA NCASTER,county palatineof,il. 387. 

111. 262. 264. 285. 288. 
Larceny, I. 17.250. iI. 40.274. 35J. 

111.122.410. IV. 178.282. v.227. 
---, petty, il. 274, 275 ill. 123 
--- In a house, IV. 2BG. 472.477. 
Law·wager, 1.458. 11 259 333.447. 

ill. 97. 231 401. iv. 172. 
l.c:eslO1U'fldcz, swt8 de, i 74.164.11.79. 

217. IV 98. 
Lease, nature of, v. 144. 
--- by tellant for life, IV. 332. 

---_ m tall, IV. 233. 3:J:J. 
___ byecc\eslastlcai bodies, v. 26. 
Lease and release, Ill. 057. IV. 055. 
Legacies, i. 72. 308. 
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Legate, iy. 6. 
Legem, tflal per, t. 197.377. 
Legitimacy, i. 1 17. 
Libel, 1I1 257. tv. 13. 
Licence to aben, it. 307. 37 I. 
LimItation of actIOns, I. 264. 316. 

Ii. 124. 307. IV 267 467. v. 95. 
LIT'fLETON'S Tenures, iv. 113. 
Livery- of seisin, i. 50.3. 
LiverIes, statu teo of, ni. 158. 272. 
Lollards, hi. 235 240. 260 
Lombard merchants, II :;97. 
LYNDWODE'S provzIloale, IV. ) 17. 
Maglla Charta of KING JOHN, i. 209. 

HENRY III, 1. 231. 

------ confirmation of, 1.258. 
Mallltenance, iI. 126. 457. 
MaJUliJUIi, I. 476. 
MalicIOus mischief, tv. 290. 
Manslaughter, tv. 393 534. v. 220. 

223. 
Marchers, lord., n 94 368. 
Mariners, wanderlllg, v. 128 
Marltagmm, i. 121 297. 
MarItIme Law, in. 198. 
Marriage, iv. 52. 220. 545 
---- of heirs, i. 1I6. 
---- of widows, I. 240. 
Marriage·money, lll. 65.373. iv. 65. 
MARROW, iv. 186. 
Marshal, custody of the, Ii "121. 

in. 387. 
Marshals, various, in J 96. 
Master of the Rolls, Ill. 154. 
Ma)hem, 11. 34, 55. 238. 
Merchants, iI. 158. 
Merchant strllngers, i. 234. 
Merchant, tenant by statute, il 162 
MesIle, Writ of, n. J 98. 
Metropolis, bmldmgs of, v. 229. 
MIDes, prerogatIve of crown to, 

v.141. 
MllIority, plea of, i. 468. 
MIRROR OF JUSTH'EB, ii. 282. 3.58. 
MispMbion of treason, iv 470. 4'17. 
MIB8lo In bOlla, iv. 20. 
Mort d'auncestor, I. 178. 358. 

, P leas thereto, i. 1 81. 
Mortgage, or mortuum vadIum, I. 161. 

163. 187. iIi 338. 
Mortmalll, i.240. ll. 154. 230.377. 

iiI. 168. 
Mortuarie~, iv. 207. 
MultIplication, iii. 237. 
Murder, IV. 393.554. v 218. 

lIfttrdrum, I. i 7. 198 II. 10. 22. 77 
l,izmzum, I. ~2, 
Natura Brevlu"" old, ill. 151 
Natural-born subjects, it. 400.4"15. 
Negative pregnant, 111.43.5. \ 
NUl prlUli, JustICes of, Ii. 170. 300. 

313. 426. Ill; 199. 201. 
Non-clalln, statute of, 11. "101. 
Nonage, n. 117 
N on.plevlO, ii. 443. 
Non-tenure, i. 471 Ii. 445. 111. 459. 
Norman Conquest, I. 28. 
--- conqueror, hIS laws, i. 32. 
--- law, I. 205. 
Northampton, statute of, i. 87. 195 
Nova: nm ratwnes, IIi. 152. 
Novel dIsseISIn, a.bl.e of, 1. 189 .. 'l24. 

332. 
Nuisance, i. 344, 345 iIi 27.212. 
Nulllls lzber homo, <S-c., i. 249. 
Nupila:, IV .;S. 
Oath of wlumny, IV. 16 
Office, lIlqnests of, 11 •. 37.";. 
---, proceedmg hy, IV 39R.56B. 
OffiCial, IV 5. 

OLPHON, laws of, i 212 III. 198. -
Ordeal, i. 20. 34. 194. II. 24 
Orders, holy, iv. 6. 
--- of courts, v. 250. 
OrdlOances, ill 147. 
Outlawry, il. 16. 437. 46b. ill. 121. 

140 241. 265. 286. iv 260 
---- agamst secret ones, v. 94 
OWEN, SIr ROGER, 1 8 in the note. 
Oyer alld ter1ll!ner, Justices of, II. 169. 

461. III. 132. 
Palatme, countIes, i. 48. it 367. 

IV. 197. 
Papal authority abohbhed, iv. 214. 

---- restored, IY 444. 
Parccners, i 259.475 11.306. m.345 
Pardon, 11. 464. Ill. 212 239. 
Pares curztX, I. 85. 246, 247. 249. 

Ii. 7 
P8Ihament, ii 368. iv. 20S 
-----, Judu:aturc of, ii 406. 

m. 181.225. 376. 
-----, members of, iI •. 157. 

220. 255. 268. 
---.-- rolls, ii. 278. 
Pa"1.'eru, suits mjormd, iv. 142. 
Parutlon of lands, 1. 312. 
Peace, the kin¥'s, Ii. 213. 458. 468. 
---, commIssion ofthe, v. 227. 
-, keepers of the, Ii. 468. 
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Peace, justices of the, ii. 472. 
Ih. 216 242.265. 296. iv.155. 

Peers, trIal of, iii 24')'. IV. 491. 
Peeresses, trial of, ill. 28S. 
Peme forte ef dure, iI. 134. iii. 1:J3. 

250.418. 
Penal statutes, actions upon, v. 95. 
Perjury, Ii. 353. v 91 129. 
Perpetuitle~, iii. 324. IV. 159. v.IG5. 
Pernors of profits, Iii. 175. 230.275. 

iv 139. 
Person, pleas to the, i. 463 
PHILIP .~ND MARY, IV. 555. 558. 
PIck-purses, v. 117. 
Pilgrimages, Ih. 172. 
PIous uses, iv. 70 80 551. 
Plepowder-JustlCe, i. 404. 
-----, court of, ill. 292. 
Pleadmg, 1.177.451. hi. 95.423.474. 

v.213 
- to be In English, Ii. 44!). 
----in wrltlng, in 95.427. 
---, forms of, in. 386. 463. 
-, manner of, Ii. 344. 
---, order of, h. 266. 
PI.OWDEN, v. 241. 
Plupahues, iv. 20R 
POIsonmg, IV. 282. 
Poor-laws, iv. 225 451. ".5.18. 
PopIsh recusanh, v. 114. 
Popular actions, IV. 141. 
Po~,e"iol\, i 319. 
Pra:etpc In capIte, i. 250. 
Pn:emunl7't:, i1 384 ni. 166 222. 256. 
PrClrov.afiva r'egU, 11.505. 
PreceJence, IV. 223. 
Precontracts, iv 2'21. 
Prerogative, i. 305. II. 307 376. 

iv.555. 
----- and law, i 203 
----- court, lV. 104. 
Pre-clliption, i. 305 
Presentments, 11. 221. 459 
Presideot .md council of the North, 

Iv.578. 
Pressing of seamen, ni. 215. 
Pretended titles, iv 291. 
Priests, iv. 6. 
P,.i"..,. .einn, il.306. 
Primogemture, i. 4G. 
Principal and aecessary, ii. 133. 

rii. 124 218 iv.539. 
Pnnting of law books, IV. 119. 186. 

423 571. 
pruoner&. iii. 205. 

VOL v. 

Prison-breakin~, ii. 290. 
Private acts. iii 379. IV. 129. 
Probate of \\111 •• IV. 206. 
Proce~s in real actlOI)" i. 40S. ii. 238 
--V In per.onal a(tions. i.480. 

ii.437. 
---, executIon of, i. 484. ii. 181 

302. 442 111 115 262. 
--- of courtq, v. 91 
Proclamatlun of the kmg, iv.277. 

55fi. 
• wrIts of, ni 265. 277. 

iv 261. 465. 
Proctor, IV. 13. 
Prohibitions, I I-l I. 455. ii. 79. 216, 

217.241 .. 177. IV 106. 
Proof~, tnal by, in. 99. 
--- In the eccleSiastical law, 

IV. 25. 
PlOphecle8, iv.Sl,) 
Propr.eta., i 319.565. 
ProtectIOns, 11 251. 24 I. IIi \15. 

206 406. 
ProtestMlOn, ill 4~7 
Provi!>oes, Ii 379 in 162. 166 221. 

22,;. ~ 206. 
Provors, II. 4.3.457 III. 130. 239 417 
PUOIbhments, i. 14. 193. 257. h.352 
Purgation, n. 134. iv.38 v. 118. 
Purpresture, 1. 156. 
Purveyance, I. 237. n. 109 203. '169. 

456. ill. 160 '275. IV. 4.50. 
Quare CjecU tnfra krmlnUm, i. 341. 

I\i 28. 
---Impedtt, i )94 • .154. 
Queen. her authol:ty. iv. 448. 
Quo warranto, II. 220. 
Rape, I. 200. Ii. 38. 125 211. 
RA.sTI:LL,JoHl'land WU,LIAH, iv. 419. 

v.243. 
Ra/zo7labull pari, 11.334. iii. 67. iv. 82. 
Readers, v !!4B. 
Recelpt,n 151. 191. 228. 1lI. 203 
Recogni,ance m nature of n stntute-

staple, IV 253. 
RecogOltlon., vanous, I. 177. 366, 

367. 
Recompence in vulue, i. 447. iii 14. 
R~cords, I. 95 151. 218. ii. 361.423. 
---, elfect of, v. 36. 
Recovery, fraudulent, ibid. 
Recusants, v. 114. 
RedlSseisin, i. 26.1. ii. 76. 20G. 
Reformation of the ecclesiasticall.w, 

iv. SU. 
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Reformation ofreligion. iv.1W,S. «a7. 
445. v.I. 

Rf!g'lQm 1/IQJe8tatem, i. US. 
Register of writa, iv. 426. 
Release, i. 93. hi. 354. ' ... 
Rehef, i. 32. 126. 235. 283."". 63. 

231. 
Religion, offences agamst, v. 101. 
Religious houses, ii 157. 
---- orders, hi. 222. 
Remamders, ii.JI9. iil.7. 
Remitter, in. 21. IV. 522. 
Rents, ui.1I16. 
Repleader, hi. 472. 
Replevin, ii. 46.69. 112. 176. 111.82. 

446. 
Reporters, temp. EIt::. v. 240. 
RepresentatIon, I. 41 
Requests, court of, IV. 377. 557. 
Residence, iv. 208.217. 
Restitution, iii. 128. iv. 288. 
Reveland, i. 5. 
ReverSIOns, i. 300. v. 141. 
ReVivor of statute 25 Hen. VIII. c. 3. 

iv.479. 
Revocations, v. 206. 
RICH~RD I. i 212. 
RtcHARDIl. in. 217. 
RIght, writ of, tW'ned Into a writ of 

entry, i. 388. 
, in the lord's court, 

i 399. 
Righta to incorporeal things, i.306. 
Riots, ii. 454. Ill. 202. 241. 263. 

iv. 145. 475. 487. 
Robbery, i.199. IV. 538. V 226. 
----of house, V 120. 
Rogues, 1'. 5. 
Rolls, master of, judicature of, v. 11;0. 
SAINT GERMAIN, IV. 416. 
Sale of offices, iv. 458. 
-- of horses, i V • 464 
Sanctuary, 1. 19. Ill. 137.420. IV 182. 

314.320. 
Saxon laws, i. 3. 25. 
-----, collections of, I. 27 
--- confirmed, 1.30. 
8caudalU1n Magnatum, u. 129. iii. III I. 
Scholaatica's case, v.168. 
&i,.. 1--, ii. IB9. 
----- for tythes. ii. 378. 
Sealed charten, i. 11. 8B. 
Seol", IlIId s.c""ore_, i. 22.5148. 265. 

• 77.45~.i.70. 118.159.310.332. 
iii. 9J. 

Sectarista, V. 112. 
Seisin, i 1'17. 
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Prihted b" A. Strahan, La,,-Prmter to H,s Majesty, 
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